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Br  Wk  .  Lawbeitob  Clabk* 

/ 

[MMtMW  a»t  la  thla  Vttto,  tM»«««  titimWhimi  in  tkla  Woxk,  m«  Cross  BafarMOM  lafM  p4S] 

I.  IN  OENESAL  [sub-analyns  p  10]  -      ,  '\   :.  .  .,^ 

A.  Definition  -  '■'''.  •':/*.",-"•  -, 

B.  Ongin  and  History  '  ■'.'    •   ::.::•. 
.  C.  Nature  and  Attribidet  "  •' :  /  .*    ;     .•  ,•,, 

1.  In  General  ,  "     --./.'•:'•.*• 

2.  Perpettud  Siuxession  '"':•'. 

3.  A  Corporation  as  a  Legal  Entity 

4.  il  Corporation  as  a  Collection  or  Association  o/  Individiuds  '■  '    ' 

5.  A  Corvondion  as  a  Person,  Resident,  Citizen,  Etc. 

6.  ResenManees  and  Differences  between  Corporations  and  Certain  Other  Associations 
D.  Kinds  and  Classes  of  Corporations  ^ 

1.  In  General  ^ 

2.  Aggregate  and  Sale 

3.  Eodesiastical  and  Lay 

4.  Eleemosynary  and  Civil 

5.  Public  and  Private 

6.  Slock  or  Nonstock  or  Membership  Corporations 

7.  Foreign  and  Domestic 

8.  Quasi  Corporations 

9.  Kinds  and  Classification  under  Particular  Statutes 

n.  IMCOBPORATION   AND    OBQAIIIZATION,    AXD   ORAMT    OP    COBPORATE    POWERS    AND 

FRANCHISES  {sub-ana^s  p  10]  v 

A.  How  Corporation  May  Be  Created  and  Corporate  Powers  Granted 

1.  In  General;  by  What  Authority 

2.  Corporations  by  the  Common  Law 

3.  Corporations  by  Prescription 

4.  Power  of  State  Legislatures 
6.  Power  of  Congress 

6.  Power  of  Territorial  Legislatures 

7.  In  Hawaii,  Porto  Rico,  and  the  Philippine  Islands 

8.  Incorporation  by  or  under  Laws  of  Different  States 

9.  Delegation  of  Power  , 

10.  Acquisition  of  Existing  Charter 

11.  Legislative  Recognition  or  Ratification 

B.  Incorporators  and  Members 

1.  Capacity 

2.  Number  of  Incorporators 

C.  Creation  by  Special  Charter 

1.  In  General 

2.  Judicial  Review 

3.  Pjirpose  and  Legality  of  Incorporation 

4.  Charter  Procured  by  Fraud 

*  Mb.  Clabx,  Bt  the  time  of  his  death,  March  2,  1918,  had  completed  a  Urse  portion  of  this  artide.  His  unfinished  task  was  taken 
op  and  oomideted  by  the  Corpas  Juris  Editorial  Staff  which  faithfully  oarried  out  llie  plan  formulated  by  him,  that  fortunately  was 
praetieally  complete. 

For  UtMf  oMM,  OCrMopMtMita  and  oIuuvM  In  th«  law^ea  cumi^ative  Annotations,  same  title,  page  and  note  numlMr. ' 
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5.  Sufficiency  of  Charter  and  IrUetUion  to  Incorporate 

6.  Creation  by  Reference  to  Another  Ad 

7.  Deviation  from  Rides  of  Common  Law 
,              8.  Corporators  and  Persons  Indnded 

9.  Conditional  Grant 

10.  Acceptance  of  Charter 

11.  When  Charters  Take  Effect 

12.  Organization 

13.  Registration 

D.  Incorporation  under  General  Laws 

1.  In  General 

2.  Status 

3.  What  Constitutes  the  Charter  and  Nature  Thereof 

4.  Intention  to  Incorporate 

5.  When  Life  of  Corporation  Commences;  Acceptance  of  Charter 

6.  Compliance  loith  Provisions  of  Statute  in  General 

7.  Fraudulent  Incorporation 

8.  Purposes  of  Incorporation 

9.  Corporators  and  Ojficers 

10.  Agency  for  Subscribers 

11.  By  Procuring  Chartertfrom  Courts  , 

12.  By  Filing  Articles  or  Procuring  Charter  or  Certificate  from  Ministerial  Officers 

13.  Apvlication  for  Incorporation  and  Articles^  Certificate,  or  Charter 

14.  Pimieation  of  Notice,  Articles,  Certifi,^,  'or  Charter 

15.  Approval  of  Articles  and  Isfue  flr  Want  of  Certificate,  License,  or  Charter 

16.  Revocation  of  Certifu^,^^^^^).  qfOKarler 

17.  Amendment  o/ 4l^\i^<^topj  Amdes,  Certificate,  or  Charter,  and  Cure  c^  D^eett 

18.  Recording. or  "Piktii  pf^Aftides,  Certificate,  or  Charter 
19..  Or^dftwoeAm.-.    '' 

E.  X!lre(filon^^iibgcription,  and  Payment  of  Capital  or  Capital  Stock 
\;  ':'i:7TC General 

'.  '  *i.  Subscriptions 
3.  Payment 

F.  Payment  of  Feet  or  Taxes 

G.  Giving  of  Security  by  Corporation  or  Offi/xrs 

H.  Compelling  or  Restraining  Action  of  Officer  or  of  Court 

m  CORPORATE  EXISTENCE  AND  ntANCHISE  AND  AMENDMENT  OF  CHABTEBS  [sub-^nalysia 
pl21 

A.  The  Corporate  Franchise 

1.  Definition  and  Nature  in  General 

2.  Effect  as  ^Vesting  Franchises  or  Property  in  Corporation  I 

3.  Charter  as  a  Contract;  Rights  and  Burdens 

4.  Charters  by  Two  Stales 

5.  Public  Use 

B.  Knowledge  of  Corporate  Existeniee 

C.  Proof  of  Corporate  Existence 

1.  Necessity,  Burden  of  Proof,  and  Presumptions 

2.  Judicial  Notice 

3.  Mode  and  Sufficiency  of  Proof 

4.  Proof  of  Existence  of  Foreign  Corporations 

5.  Proof  of  Corporate  Existence  in  Criminal  Proceedings 

D.  Commencement  arid  Duration 

1.  Commencement 

2.  Duration 

3.  Extension  or  Renewal 

E.  Amendment  of  Charters 

1.  In  General 

2.  Amendment  Authorizing  Surrender  of  Franchises 

3.  Materiality  of  Amendment  a  Question  of  Law 

4.  Effect  of  Reservation  of  Power  to  AUer  or  Repeal 

5.  Acceptance  of,  or  Assent  to.  Amendment 

I?.  DEFECTIVE  INCOBPOSATION,  FAILUBE  TO  DTCOBPOBATE,  OE  FACTO  CORPORATIONS  AND 
ESTOPPEL  [sub-analsrsis  p  13] 

A.  Effect  Where  There  Is  No  Corporation  Either  De  Jure  or  De  Facto 

1.  In  General 

2.  Corporate  Powers,  Rights,  and  LiabiUlies 

3.  Individual  Rights  and  Liabilities 

B.  Cure  of  Defects  or  FaUure  to  Incorporate 

1.  In  General 

For  l»t«r  emMs,  daralopmaBta  and  ohanfM  in  the  law  see  cumulative  Annotations,  same  title,  pare  and  note  number. 
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2.  Curative  Statutes 

3.  Legislative  or  Official  Reeognition 

C.  De  Facto  Corporatiotu 

1.  Dietindum  between  De  Jure  and  De  Facto  Corporation 

2.  Effect  of  De  Facto  CorporeOe  Existence 

3.  What  Constitutes  De  Facto  Corporate  Existence 

D.  Estojmd  to  Deny  Corporate  Existence 

1.  In  Oeneral 

2.  Estoppel  by  Dealing  with  or  Otherwise  Recognizing  Corporation 

3.  Estoppd  by  Holding  Out  of  Pretended  Corporation  or  Participation  Therein 

4.  Elements  and  Extent  qf  Estoppel  by  Recognition  or  Holding  Out 

5.  Estoppel  by  Record 

6.  Admissions  in  Actions  or  Proceedings  by  or  agairi^  Corporations 

7.  Who  Are  Entitled  to  Benefit  of  Estoppel 

8.  Who  Are  Bound  by  Etioppd 

9.  Estoppel  of  State 

E.  Proceedings  by  State 

▼.  PBOMOTION  OF  CORPORATIONS  [sub-analysis  p  15] 

A.  In  Oeneral 

1.  Who  Are  Promoters 

2.  Nature  of  Relations 

B.  Rights  and  Liabililies  qf  Corporation  in  General 

1.  Contracts 

2.  TorU 

3.'  Injunction 

4.  Representations,  Declarations,  and  Admissions 

5.  Notice  • 

6.  Property,  Conveyances  or  Tranters,  and  Franchises      ' 

7.  Title  to  Choses  in  Action 

C.  Liability  of  Promoters  in  Oeneral 

1.  Personal  Liability  for  Torts 

2.  Injuruiion  for  Nuisance 

3.  Personal  Liability  on  or  by  Reason  of  Contracts 

D.  Rights  of  Promoters  on  CorUracts 

E.  Rights  and  Liabilities  as  between  Promoters  and  Subscribers  or  Purchasers  of  Stocks 
~     1.  Special  Agreements 

2.  Liability  of  Promoters  to  Subscriber  When  Urtdertaking  Proves  Abortive 

3.  Fraud  and  Breach  of  Trust 

F.  Rights  and  Liabilities  as  between  Promoters 

1.  In  General 

2.  Contribution  and  Recovery  for  Expenditures  and  Services 

3.  Fraud  and  Breach  of  Tnist  Inter  Se 

4.  Contribution  in  Case  of  Breach  of  Trust 

G.  IHjhts,  Duties,  and  Liabilities  as  between  Promoters  and  Corporation 

1.  Liability  for  Services  and  Expenses  of  Promoters 

2.  Coniraiis  and  Conveyances  between  Promoters  and  Corporation 

3.  Fraud  or  Breach  of  Trust  and  Duty  to  Account  for  (Secret  Profits 
H.  Liability  of  Aiders  and  Abettors  of  Fratutiilent  Promts 

I.  Incorporation  of  Partnerships  and  Other  Associations 

1.  In  General 

2.  Rights  as  to  Property 

3.  Rights  as  to  Contracts,  Debts,  or  Other  Liabilities 

VL  CORPORATE  NAME,  SEAL,  DOMKSLE,  AND  PLACE  OF  BUSINESS  [sub-analysis  p  16] 

A.  Corporate  Name 

1.  In  Oeneral 

2.  Mode  of  Acquiring  Name 

3.  Assumed  Name  and  Use  of  Several  Names 

4.  Names  Which  May  Be  Adopted  , 
6.  ^ffed  of,  and  Right  to,  Corporate  Name 

6.  Change  of  Corporate  Names 

7.  Effect  of  Misnomer 

8.  Wrongful  Use  of  Same  or  Similar  Name  by  Others 

9.  Unlawful  Assumption  and  Use  of  a  Corporate  Name 

B.  Corporate  Seal 

1.  Powers  of  Corporation  as  to  Seal 

2.  Necessity  and  Adoption 

3.  Form  and  Sufficiency 

4.  Authenticity  and  Proof 

C.  Domicile,  ResideruXj  Cititeruhip,  Place  of  Business,  and  Territorial  Limits  of  Corporate  Action 

1.  Domicile,  Residence,  or  Citizenship 


]^r  tot**  OMM  fiamilopm»xtm  and  oIuuirM  in  the  law  see  cumulative  Annotations,  same  title,  pag«  and  note  number. 
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2.  Location  of  Offices  or  Places  of  Business 

3.  Territorial  Lirmis  of  Corporate  Action 

UL  BT-LAWS,  RULES,  REODLATIONS,  AND  BEC0SD8  Isub-analyaia  p  171 
A.  Nature,  Necessity,  Interpretation,  and  Effect  of  By-Lam,  Etc. 

1.  In  General  r 

2.  Knmdedge  of  By-Laws  ' 

3.  To  What  Extent  a  Law 

4.  Operation  as  between  and  against  Corporation  and  Members 

5.  Operation  as  to  Directors  and  Other  Officers 

6.  Operation  as  to  Third  Persons 

7.  Judicial  Notice  and  Proof 

8.  Waiver 

9.  Extraterritorial  Force 

10.  Interpretation  of  By-Laws 

11.  Adims  upon  By-Laws  « 

12.  Effect  of  Failure  to  Enact  By-Laws 

^  B.  Power  to  Enact  and  Mode  of  Enacting  By-Laws 

1.  Power  to  Enact  in  Oeneral 

2.  By  Whom  Adopted 

3.  Mode  of  Enactment  and  Formed  Requirements 

C.  Alteration,  Amendment,  and  Repeal  of  By-Laws 

1.  In  Oeneral 

2.  By  Whom 

3.  Mode  of  Alteration,  Amendment,  or  Repeal 

4.  Estoppel  and  Waiver 

D.  Requisites  and  Validity  of  By-Laws 

1.  In  Oeneral 

2.  Questions  of  Law  or  Fact 

3.  Particular  Grounds  of  Invalidity 

4.  Partial  Invalidity 

5.  Who  May  Question  Validity 

6.  Estoppel  and  Waiver 

7.  Presumption  of  Vciidity 

E.  Enforcement  of  By-Laws  and  Rules  by  Penalties  or  Forfeitures 

1.  In  Oeneral 

2.  By  Forfeiture  of  Property 

3.  By  Forfeiture  of  Shares 

4.  Certainty  of  Fine  or  Penalty 

5.  Making  Corporation  Judge  in  Its  Own  Case 

6.  By-Laws  Imposing  Excessive  Fines 

7.  Derdictions  for  Which  Fines  May  Be  Imposed 

F.  Records  of  Corporations 

1.  In  General 

2.  Nature 

3.  Necessity  and  Sufficiency  in  Oeneral 

4.  Records  as  Evidence 

5.  Conclusiveness  and  Effect  in  Oeneral 

6.  Presumptions -from  Record 

7.  Place  of  Keeping 

8.  Ownership,  Possession,  and  Control 

YUL  CAPITAL,  CAPITAL  STOCK,  AND  SHABBS  [sub-analyais  p  19] 

A.  In  General  , 

1.  Stock  in  General 

2.  Capital  Stock  and  Capital 

3.  Shares  of  Stock 

4.  Propriety  and  Necessity  of  Share  Ownership 

B.  Creation,  Issue,  and  Distribution  of  Stodc,  and  Validity  in  General 

1.  Power  to  Create  and  Issue 

2.  Distribution  and  Disposition  cf  Shares  and  Persons  Entitled 

3.  Overissue 

4.  Fraudulent  Issue 

5.  Issue  of  Stode  by  Corporate  Officers  to  Themselves  or  Their  Nominees 

6.  Criminal  Liability 

C.  Status  and  Disposition  of  Unissued,  Reacquired,  and  Treasury  Stock 

1.  Unissued  Original  Stock 

2.  Reissue  of  Surrendered,  Forfeited,  or  Purchased  Stodc 

3.  Treasury  Stock 

Tot  totar  0M*s,  deTslosmaats  anA  o1uui(m  In  the  law  s««  cumulative  Annotations,  same  title,  page  and  note  number. 
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4.  Pledge  or  Mortgage  of  Stock  by  Corporation 

D.  Particular  Kinds  of  Stode 

1.  In  General 

2.  Common  Stock 

3.  Preferred  and  Guaranteed  Stock 

4.  Interest-hearing  Stock 

5.  Special  Stock  under  Massachusetts  Statute 

6.  Interest  Certificates  and  "Preferred  Rights" 

E.  Consideration  for  Issue  of  Stock  cmd  Payment  Therrfor 

1.  Necessity  for  Payrnent 
I  2.  Presumption  of  Payment 

3.  Recovery  of  Payments 

4.  What  May  Be  Received  in  Payment 

5.  Sufficiency  of  Consideration  and  Want  or  Failvre  of  Consideration;  Watered  Stock 

6.  lU^al  Consideration 

F.  Remedies  in  Respect  to  Invalid  or  Irregular  Issue  of  Stock  or  Certificate  of  Stock 

1.  In  General 

2.  Remedies  of  Corporation  and  Other  Stockholders 

3.  Remedies  of  Subscribers  or  Purchasers  and  Transferees 

4.  Ratification,  Acquieseence,  Estoppel,  or  Laches  as  a  Bar  to  Relief 

G.  Certificate  of  Stock  and  Rights  and  Remedies  on  Reused  to  Issue 

1.  Definition  and  Nature  of  Certificate 

2.  Necessity  for  Certificate 

3.  Right  to  CeHifiaOe 

4.  Conditional  Certificates 

5.  Issue  and  ValidUy  of  Certificate 

6.  Forged  or  Spurious  CertifiaUes 

7.  Rights  and  Remedies  on  Refusal  to  Issue  Certificate 

8.  Rights  and  Remedies  on  Lots  of  CerUficate 

0.  Cancellation  of  Certificates 

H.  Increase  and  Redwtion  of  Capital  Stock 

1.  Power  to  Increase  or  Reduce 

2.  Who  May  Exercise  Power 

3.  Mode  and  Conditions  of  Exercising  Power 

4.  Issue  of  Securities  Convertible  into  Stock 

5.  Distribution  of  Surplus  after  Redudjan 

6.  Right  to  Subscribe  for  New  Shares 

7.  Effect  of  Ultra  Vires  or  Irregtdaf  Increase  or  Beduetion 

8.  Who  May  Complain  of  Increase  or  Reduction  or  Question  Its  Validity 

•  9.  Liability  of  Stockholders  as  Affected  by  Increase  or  Reduction  of  Capital  Stode 

10.  Payment  for  Increased  Stock 

11.  Payment  of  Tax  or  Bonus  to  State 
I.  Redemption  of  Stock 

EL  BUBSCBIPTIONS  TO  CAPITAL  STOCK  AND  PURCHASE  OF  STOCK  FROM  CORPORATION 

(sub-analysis  p  23]  * 

A.  In  General 

1.  ReiaHon  of  Stockholders  as  Based  upon  Contract 

2.  Definition  and  Nature  of  Subscription  Contract  f 

3.  2>M(tnctton  baween  Subscription  and  Purchase 

4.  Loans  and  Other  Transactions  Distinguished  from  SiAseription  or  Purchase 

B.  Who  May  Subscribe  for  or  Purchase  Shares 

1.  In  General 

2.  The  Corporation  Itsdf 

3.  Other  Private  Corporations 

4.  Public  Corporations 

5.  The  StaU 

C.  Right  to  Subscribe  or  Purchase 

D.  Formation,  Validity,  and  Effect  of  Contrad  OeneraUy 

1.  In  General 

2.  What  Law  Governs 

3.  The  Formation  of  the  Contract 

4.  Consideration  and  Mi^ualUy 

6.  Illegal  and  Ultra  Vires  Contracts  * 

6.  Subscriptions  in  Excess  of  Authorised  Capital  Stock 

7.  Creation  and  Organitation  of  Corporation 

8.  Fixing  of  Amount  of  CapUal  Stodc  or  Number  of  Shares 

9.  On  Increase  of  Capital  Stock 

10.  Construction  of  Contract  Generally 

11.  Promise  to  Pay 

PortotMr  CM M,  AcvalevmMit*  &nd  ^hamgwm  In  the  law  ■««  cumulative  Annotations,  same  title,  page  and  note  number. 
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'    12.  Relation  of  Debtor  and  Creditor  , 

13.  Measure  of  Liability  of  Subscriber 

14.  Agreement  to  Issue  Stock  for  Property  or  Services 

15.  Whether  Subscriptions  Are  Joint  or  Several 

16.  Parol  Evidence  to  Affect  Written  Svbscription 

E.  Subscription  of  Full  Amount  or  Specified  Amount  of  Capital  Stodt 

1.  In  Oeneral 

2.  Subscriptions  to  Increase  of  Stock 

3.  What  Svbscriptions  May  Be  Counted 

4.  Waiver  or  Estoppel 

F.  Payment  of  Subscriptions  or  Certain  Amount  Thereof 

1.  Necessity  for  Payment  in  General 

2.  Provisions  in  Charter,  OeAeral  Law,  or  Artides  of  Association  * 

3.  Provision  in  By-Law 

4.  Conditional  Subscription 

5.  Mode  and  Sufficiency  of  Payment 

6.  Estoppd 

G.  Issue  or  Tender  of  Certificate  of  Shares 

1.  Oeneral  Rule 

2.  Preferred  Stock 

3.  Sale  of  Stock  Distingvithed 

4.  Ability  and  Readiness  to  Issue 

6.  Certificate  Not  Complying  with  Contract 
H.  Agency  to  Procure  or  Receive  Subscriptions  or  SeU  Shares 
I.  Subscriptions  by  Parsons  on  Behalf  of  Others 
J.  Allotment  and  Apportionment  of  Shares 
K.  Conditional  Subscriptions  and  Contracts  of  Sale 

1.  In  Oeneral 

2.  Conditiotu  Prescribed  by  Charter  or  Governing  Statute 

3.  ValidUy  of  Other  Conditions 

4.  Effect  of  Unauthorized  or  Invalid  Conditions 

5.  Oral  and  Secret  CondUions 

6.  Effect,  Construction,  and  Performance  of  Valid  Conditions 

7.  Implied  Conditions  Precedent 

8.  Waiver  of  Conditions. and  Estoppel 

L.  StAscripiions  and  Contracts  of  ScHe  on  Special  Terms  and  Conditional  Sales 

1.  Subscriptions  on  Special  Terms 

2.  Sale  of  Stock  on  Special  Terms  and  Conditional  Sales 
M.  Collateral  Agreements 

1,  With  Corporation 

2.  With  Third  Persons 

N.  Securities  for  Subscription  or  Price 

1.  In  General;  Validity 

2.  Rights,  Liabilities,  and  Remedies 
O.  Fraud,  Misrepresentation,  and  Mistake 

1.  Fraud  * 

2.  Innocent  Misrepresentation 

3.  Mistake 

P.  Modification,  Withdrawal,  Release,  and  Discharge 

1.  Modification 

2.  Withdrau)al  or  Rescission 

3.  Release  or  Discharge  by  Agreement 

4.  Discharge  by  Operation  of  Law 
Q.  Estoppel 

R.  Assignment  or  Pledge  qf  SxAscripHon 
S.  CaUs  and  Assessments 

1.  Definitions  and  Distinetians 

2.  Right  to  Make 

3.  Necessity  as  Condition  to  LiabilUy  of  Stockholder 

4.  Persons  Liable 

5.  Authority  to  Make 

6.  Impartiality  and  Equality 

7.  Form  and  Reqttisites  of  Making 

8.  Notice  or  Demand  > 

9.  Payment  of  Calls,  or  Assessments 

10.  Waiver  and  Erioppd  as  to  Calls 

11.  Injunction  against  Enforcement 

12.  Recovery  Back     ' 

T.  Interest  k 
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U.  Forfeitvre  or  Sale  of  Share  for  Nonpayment 

1.  Lten  on  Stock  for  Amount  Unpaid 

2.  Power  to  Forfeit 

3.  Necessity  That  Forfeiture  Be  for  Benefit  of  Corporation 

4.  Exdusiveness  of  Remedy 

5.  Conditioru  to  Exercise  of  Power 

6.  Proceedings  to  Enforce  Forfeiture 

7.  Operation  and  Effect 

8.  Relief  against  or  Annulment  of  Forfeiture 

9.  Damages  for  Wron^ui  Forfeiture 

10.  Waiver  of  Right  to  Forfeiture  and  Estoppel 
V.  Action  for  Amount  Due  on  Subscriptioru 

1.  Right  of  Action 

2.  Form  of  Action 

3.  Conditions  Precedent 

4.  Limitations 

5.  Defenses 

6.  Jtaisdiction  and  Venue 

7.  Who  May  Sue  and  Parties 

8.  Pleading 

9.  7^««e»,  Proof,  and  Variance 

10.  Evidence 

11.  TrialJvdgment  and  Review 

L  TBANSFZR,  SALE.  MOBTGAQE,  OR  PLEDGE  OF  STOCK,  AMD  LIEN  OF  COBPOBAnON  [aub- 
analysis  p  28] 

A.  Assignability  of  Shares  in  General 

B.  Negotiability  of  CerUfUxUes 

C.  Restriction^  on  Right  to  Transfer 

1.  In  General 

2.  Restrictive  Regulations  or  Agreements 

3.  Particular  Restrictions 

D.  Requisites  and  Validity  of  Transfer  Generally 

1.  In  General 

2.  Compliance  vnth  Prescribed  Modes  of  Tranter  > 

3.  Necessity  of  Transferring  Certificate 

4.  Assignment  of  Certificates 

5.  Surrender  of  Old  and  Issue  of  New  Certificate  " 

6.  Estoppd  to  AUege  or  Deny  Transfer 

7.  What  Law  Governs  Validity  of  Tranters 

E.  Saks 

1.  Formation  and  ValidUy  in  General 

2.  Stock  Not  Owned  by  or  in  Possession  of  SeBer 

3.  Effed  of  Fraud 

4.  ConOruetion  of  Contract  in  General 

5.  Sale  on  Conduion 

6.  Options  V 

7.  WarranUes 

8.  ModifieaHon 

9.  AesoMion 

10.  Performance  of  Contract 

11.  Effect  of  Sale 

12.  Eietnedies 

13.  Damages  or  Amount  of  Recovery 

F.  Judicial  Sdet 

G.  Ffedflw 

1.  In  General 

2.  Corutruction  o/  rratuoctton;  Duitnctumt 

3.  Requisites  and  Validity 

4.  Operation  arid  Effect  of  Pledge  in  Gerteral 
6.  Pledgee's  Lien 

6.  Title  of  Property  in  Stock  Pledged 

7.  Pledgee  as  Bona  Fide  Holder    ^M 

8.  Return  of  Stock  "" 

9.  Sale  or  Other  Disposition  of  Stock  before  D^atdt 

10.  Conversion  of  iSiocfc 

11.  Remedies  of  Pledgee  after  Defa/utk 

12.  Remedies  of  Pledgor 

13.  Remedies  of  Thirii  Person 

Tot  Istar  osm*.  tMvtiovmnXs  and  ohaBfas  In  the  law  ■••  enmnlatlv*  Annotatloaa,  satne  title,  pace  and  note  number. 
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8     [14  C.  J.]  CORPORATIONS 

H.  Regiibraiion  or  Transfer  on  Corporate  Books 

1.  Necessity 

2.  Right  to  and  DiUy  to  Make  or  Allow 

3.  Persons  Entitled 

4.  Making  and  Sufficiency  of  Transfer 

5.  Liabilities  and  Remedies  for  Refusal  to  Transfer 

6.  Liabilities  and  Remedies  for'  Erroneous  or  Wrongful  Transfer 

7.  Rights  and  Liabilities  of  Owner  of  Stock  Registered  in  Amdher's  Name 
I.  Effect  of  Transfer  Generally 

1.  InGeneraL 

2.  Li(Aility  for  Calls  or  Assessments 

3.  Bona  Fide  Purchasers 
J.  Lien  of  Corporation 

1.  At  Common  Law 

2.  Under  Statutes  and  Charters 

3.  Under  Contracts  in  Genera^  ' 

4.  Under  By-Laws 

6.   Under  Ciistom  or  Usag^ 

6.  Notice  of  Lien  to  Third  Persons 

7.  Restriction  on  Right  to  Transfer  by  One  Indebted  to  Corporation  • 

8.  Stock  or  Dividends  Subjed  to  Lien    . 

9.  DebtSecwed 

10.  Waiver  or  Estoppel 

11.  Priority 

12.  Discharge 

13.  Enforcement 

XL  DIVIDENDS  [sub-analysis  p  31] 

A.  Definitions  and  Di^ncttons 

1.  Dividend  Defined 

2.  Dividends  and  Profits  Distinguished 

B.  Fund  frflm  Which  Dividends  May  be  Declared 

1.  In  General 

2.  Reason  for  Rtde 

3.  Rule  Not  Applicable  to  Corporation  Farmed  to  Dispose  of  Its  Capiial 

4.  Dividends  When  Capital  Stock  Is  Impaired 

5.  DetermincAion  of  Net  or  Surplus  Profits 

C.  Declaration  of  Dividends  ' 
'  1.  Declaration  Defined 

2.  Authority  to  Dedar.e 

3.  Form  of  Declaration 

4.  Discretion  of  Directors 

5.  Effect  of  Declaration 

6.  Revocation  of  Declaration 

D.  Persons  Entitled  to  Dividends 

1.  In  General 

2.  As  between  Sy/xxssive  Holders  of  Shares 

E.  Remedies  of  Stockholders 

1.  Actions  to  Recover  Dividends  Declared 

2.  Actions  to  Enforce  Declaration  and  Payment  of  Dividends 

3.  Actions  to  Enjoin  Declaration  and  Payment  of  Dividends  > 

F.  Right  to  Dividends  as  between  Life  Tenant  and  Remainderman  i 

1.  Conflict  of  Opinion 

2.  Intention  of  Creator  of  Estates  to  Govern 

3.  Dividends  of  Capital 

4.  Cash  Dividends 

5.  Stock  Dividends 

6.  Massachu^ts  Rule 

7.  Pennsylvania  Rule 

8.  Kentucky  Rule 

9.  Rule  in  England 

Xn.  MEMBEBS  AMD  8TOCKHOU>EB8  [sub-analysis  p  32] 
A.  Rights  and  LiabilUies  as  to  Corporation 

1.  Who  Are  Members  or  Stockholders 

2.  Inceptioji,  Continuance,  and  Termination  of  Relation 

3.  Nature  of  Relation 

4.  Rights  in  General 

6.  Knowledge  and  Notice 
\  ■''     6.  Liability  to  Assessment 

I  if    Vi  I  I  I  ■ 
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7.  Dues  and  Fines 

8.  Services  to  CorTooraiion 

9.  Rights  as  Creditors  of  Corporalion 
10.  Bights  as  Individuals 

H.  Management  of  Corporate  Affairs 

12.  RighT  to  Information 

13.  Corporate  Property,  Funds,  arid  Securities 

14.  Acquiring  Adverse  Title  or  Interest 

15.  Inaioidual  Profits  or  Benefits  from  CorporcUe  Business     i 

16.  EngaJging  in  Competing  Business 

17.  Dmiings  with  Corporation 

18.  Dealings  between  Members  of  Same  Corporation  / 

19.  Membership  in  Different  Corporations 

20.  Actions  between  Stockholders  and  Corporation 

21.  Actions  Between  Stockholders 

B.  Meetings 

1.  Necessity 

2.  Place  of  Holding 

3.  Time  of  Holding 

4.  Calling  Meetings 

5.  Notice  of  Meeting 

6.  Organization  and  Conduct  in  Oenend 

7.  Quorum 

8.  Voting 

9.  Minutes  and  Record 

10.  Postponement  and  Adjournment 

11.  ConcluMveness  of  Amon 

12.  Presumptions  and  Questions  of  Fact 

13.  Judicial  Supervision 

C.  iStMnir  o)*  Defending  on  Behalf  of  Corporation 

1.  £i(7A<  ((>  iSiue 

2.  Ati^A/  to  Defend  or  Intervene 

3.  Conditions  Precedent  ' 

4.  Persons  Entitled  to  Sue  or  D^end 

5.  Nature  and  Form  of  Remedy 

6.  Jurisdiction 

7.  Ladtes,  Limitations,  and  Acquiescence  v 

8.  Portiet 

9.  Process 

10.  Pleading 

11.  Issues,  Piwf,  Fonance 

12.  Evidence 

13.  Judgment  or  Decree 

14.  Costs  ond  Expenses  ) 

D.  LiabUityfor  Corporate  Debts  and  Acts  T 

1.  In  General  '  » 

2.  Foundation,  Nature,  and  Amount  of  Liability 

3.  TTAo*  Law  Governs,  and  Extraterritorial  Enforcement  ^^^ — 

4.  Who  May  Enforce  Liability  -—^ 
6.  Persons  Liable 

6.  DAU  to  Which  Liability  Extends 

7.  Insolvency  or  Dissolution  of  Corporation 

8.  Waiver  or  Release  of  Liability 

9.  Payment  or  Satisfaction 

10.  Set-Off 

11.  Enforcement  of  Liability  \^ 

12.  Priorities  among  Creditors 

13.  Contribution  among  Stockholders 

14.  Criminal  Liability  of  Stockholders 

Zm.  OFFICEBS  AND  AGENTS  (See  14A  C.  J.]  ^ 
XSW.  CORPORATE  POWERS  AND  LIABILITIES  [See  14A  C.  J.] 
XV.  INSOLVENCY  AND  RECEIVERS  [See  14A  C.  J.] 
XVI.  BEINCORPORATION  AND  REORGANIZATION  [See  14A  C.  J.] 
XVn.  CONSOLIDATION  [See  14A  C.  J.] 
XmL  DISSOLUTION  AND  FORFBITDRE  OF  FRANCHISE  [See  14A  C.  J.) 

XDC  FOREIGN  CORPORATIONS  [See  14A  C.  J.] 
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J.  IN  GENERAL  [$$  1-52]  p  49 

A.  Definition  [{  1]  49 

B.  Origin  and  History  [$  2]  p  51 

C.  Nature  and  Attributes  [H  3-37]  p  51 

1.  In  General  [{  3]  p  51 

2.  Perpetual  Succession  [$  4]  p  52 

3.  A  Corporation  as  a  Legal  Entity  [$$  5-19]  p  52 

-a.  In  Oenerai  [$  5]  p  52 

b.  Legal  Consequences  of  This  Conception  [J  J  6-19]  p  54 

(1)  In  General;  Corporate  Existence  and  Identity  [$  6]  p  54 

(2)  Property,  Conveyances,  and  Mortgages  [J  7]  p  54 

(3)  Franchise  [$  8]  p  55 

(4)  Contrads  [J  9]  p  55 

(5)  LiabiUty  of  Members  or  Stockholders  for  DeUs  [^  10]  p  56 

(6)  Contrads  and  Conueyances  between  Corporation  and  Its  Members  [i  11]  p  56 

(7)  TorU  [}  12]  p  56 

(8)  Agency  [$  13]  p  56 

(9)  Residence  and  Citizenship  [$  14]  p  57 

(10)  Adions  [J  15]  p  57 

(11)  Setoff  qnd  Counterclaim  [i  16]  p  58 

(12)  Judgments  [$  17]  p  58      • 

(13)  Execution  and  Attachment  [$  18]  p  58 

(14)  Several  Corporations  Owned  by  Same  Parties  [{  19]  p  58 

4.  A  Corporation  as  a  Coiuedion  or  Association  of  Individuals  [H  20-29]  p  59 

a.  In  General  [$  20]  p  69 

b.  Legal  Consequences  of  This  Conception  [$$  21-29]  p  60 


(1)  In  General  li  21]  pm 

(2)  In  Cases  of  Fraud  or  II ,       _ 

(3)  Illegal  Ads  as  Ground  for  Forfeiture  of  Charter  [}  23]  p  61 


In  Cases  of  Fraud  or  lUegal  AcU  [{  22]  p  61 


(4)  Nonperformance  of  Agreement  by  Promoters  arid  Incorporators  [}  24]  p  62 

^6)  Several  Corporations  Owned  by  Same  Parties  [J  25]  p  62 

(6)  Property  of  Corporation  as  Property  of  Stockholders  or  Members  [J  26]  p  62 

i7)  "  Interest  "  in  Corporate  Property  or  Business  [}  27]  p  63 
8)  Action  of  Stockholders  or  Members  Individually  Sustained  as  Adion  of  Corporation 

($  28]  p  63 
(9)  EquOable  Mortgage  [$  29]  p  63 
6.  A  Corporation  as  a  Person,  Resident,  Citizen,  Etc.  [$  j  30-33]  p  64 

a.  As  a  Person  [f  30]  p  64 

b.  As  a  Resident  or  Inhabitant  [i  31]  p  66 

c.  As  an  Occupier  [J  32]  p  67 

d.  As  a  Citizen  or  Subjed  [i  33]  p  67 

6.  Resemblances  and  Differences  between  Corporations  and  Certain  Other  Associations  [f  $  34-37] 
p67 

a.  Dt^nguishinff  Charaderitiic  [(  34]  {>  67  , 

b.  Bdvxen  Corporations  and  Partnerships  [$  35]  p  68 

c.  Bdvxen  Corporations  and  Urdncorporated  Joint-Slock  Companies  [$  36]  p  69 

d.  Between  Joint-Stock  Corporations  arui  Societie8,'Club8,  Exchanges,  Etc.  [{  37]  p  70 
D.  Kinds  and  Classes  of  Corporations  [{}  38-52]  p  71 

1.  In  General  [J  38]  p  71 

2.  Aggregate  and  Sole  [i  39]  p  71 

3.  Ecclesiastical  and  Lay  [i  40]  p  72 

4.  Eleemosynary  and  Civil  [5  41]  p  72 

6.  Public  and  Private  [J{  42-46]  p  72  - 

&.  In  General  li  42]  p  72 
h.  Definitions  and  Distinctions  [$  43]  p  73 

c.  Particular  Corporations  [J  44]  p  74 

d.  Quasi  Private  Character  of  Certain  Public  Corporations  [$  45]  p  75 

e.  Quasi  Public  Corporations  [$  46]  p  76 

6.  Stock  and  Nonstock  or  Membership  Corporations  [i  47]  p  78 

7.  Foreign  and  DomeOie  [$  48]  p  78 
a  Quasi  Corporations  [$  49]  p  78 

9.  Kinds  and  Classifioation  under  Particular  Statutes  [$$  50-62]  p  79 

a.  In  General  [\  50]  p  79 

b.  Determination  of  Character  [$  51]  p  79 

c.  Particular  Corporations  [$  52]  p  80 

in.  INCOBPORATION  AND  OBGANBATION,  AND  OBAMT  OF  COBPORATE  POWERS  AND 
FRANCHISES  [$$  53-159]  p  92 
A.  How  Corporatioru  May  Be  Created  and  Corporate  Powers  Granted  [$$  53-74]  p  92 
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1.  In  General;  by  What  AvthorUy  [J  53]  p  92 

2.  Corporations  by  the  Common  Law  [J  54]  p  93 

3.  Corporations  by  Prescription  [J  55]  p  93 

4.  Power  of  State  Legislatures  [U  5&-«3]  p  94 

a. /n  General  [f  66]  p  94 

b.  Extrorterritorial  Corporations  [  j  67]  p  95 

c.  Constitutional  Provisions  and  RestruHons  [$$  58-63]  p  95 

(1)  7n  General  [J  58]  p  95 

(2)  Retroactive  Effect  U  59]  p  95 

(3)  Statutes  VaUd  in  Part  and  Void  in  Part  [i  60]  p  96 

(4)  Estoppel  to  Question  ConstUiUionality  of  StattUe  [i  61]  p  97 
I           (5)    Unconstitutional  Statute  Operating  as  License  ($  62]  p  97 

(6)  Charters  Exempting  Corporations  from  General  Laws  [i  63]  p  97 
6.  Power  of  Congress  [J  J  64-66]  p  97 

a.  In  General  [J  64]  p  97 

b.  Within  the  Territories  ($  66]  p  98 

c.  Within  the  District  of  Cdumbia  [$  66]  p  98 

6.  Power  of  Territorial  Legidatvres  [J  67]  p  98 

7.  In  Hatoaii,  Porto  Rico,  and  the  Philippine  Islands  [U  68-70]  p  99 

a.  Hawaii  ($  68]  p  99 

b.  Porto  Rieo  [$  69]  p  99 

c.  Philippine  Islands  [$  70]  p  100 

8.  Incorporation  by  or  under  Laws  of  Different  States  [$  71]  p  100 

9.  DeU^atUm  of  Power  [i  72]  p  100 
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11.  Legidatioe  RecognitUm  or  Ratification  [$  74]  p  101 

B.  ItKorpgrators  and  Members  M  75-84]  p  102 

1.  Copactty  IH  75-83]  p  102 

8.  In  General  [$  75]  p  102 

b.  Aliens,  Nonresidents,  and  Ambassadors  [i  76]  p  103 

c.  Ittfants  [$  77]  p  103 

d.  Married  Women  [$  78]  p  104 

e.  Unineorporated  Association  or  Partnership  [i  79]  p  104 

f.  The  Corporation  Itself  li  80]  pl(A 

f.  Other  Prieate  Corporations  [$  81]  p  106 
.  The  State  [i  82]  p  105 
i.  Municipal  Corporations  [$  83]  p  105 

2.  Number  of  Incorporators  [$  84]  p  106 

C.  Creation  by  Special  Charter  [U  85-105]  p  107 

1.  In  General  [$  86]  p  107 

2.  Judicial  Review  [$  86]  p  107 

3.  Purpose  and  Legality  of  Incorporation  [}  87]  p  107 

4.  Charter  Procured  by  Fraud  [}  88]  p  107 

5.  Sufficiency  of  Charter  and  Intention  to  Incorporate  [i  89]  p  107 

6.  Creation  by  Referetux  to  Another  Adt  \%  90]  p  109 

7.  Deviation  from  Rules  of  Common  Law  [}  91]  p  109 

8.  Corporators  and  Persons  Included  [}  92]  p  109 

9.  Conditional  Grant  [i  93]  p  109 

10.  Acceptance  of  Charier  [J  J  94^102]  p  109 

a.  Necessity  [$  94]  p  109 

b.  Withdrawal  or  Modification  before  Acceptance  ($  95]  p  110  > 

c.  Effect  of  Acceptance  [$  96]  p  110 

4.  Requisites  and  Sufficiency  of  Acceptance  and  Performance  of  Conditions  [it  97-99]  p  HI 
(1) /nGeneroZt}  97]  pill 

(2)  Time  of  Acceptance  [i  98]  p  112  ' 

(3)  Place  of  Acceptance  and  Organization  [{  99]  p  112 

e.  Evidence  and  Presumption  of  Acceptance  [$  100]  p  113 

f.  Evidetue  of  Nonacceplance  [$  101]  p  114 

g.  Questions  of  Law  and  of  Fact  [$  102]  p  114 

11.  When  Charters  Take  Effect  [$  103]  p  114 

12.  Organization  [$  104]  p  115 
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2.  Status  [$  107]  p  116 
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4.  Intention  to  Incorporate  [$  109]  p  117 
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b.  Applications  of  Rvle  [J  112]  p  119 

c.  SubstaiUial  Compliatice  tvith  Statute  Sufficient  [$  113]  p  119 

d.  Directory  Provisions  [J  114]  p  120 

e.  Conditions  Subsequent  [$  115]  p  120 

f.  Who  May  Object;  Corporations  De  Facto  and  Estoppel  [J  116]  p  121 

7.  FraudtUent  Incorporation  [J  117]  p  122 

8.  Purposes  of  Incorporation  [^  118-121]  p  122 

a.  In  General  [{  118]  p  122 

b.  Unlawful  Purpose  [J  119]  p  126  _ 

c.  General  Provisions;  for  Any  iMwful  Business  or  Purpose  [J  120]  p  129 

d.  Single  Corporation  for  More  Than  One  Purpose  [J  121]  p  130 

9.  Corporators  and^Officers  [J  122]  p  132 

10.  Agency  for  Subscribers  I  j  123]  p  132 

11.  By  Procuring  Charters  from  Courts  [J  J  124-128]  p  132 

a.  In  General  [{  124]  p  132 

b.  Proceedings  to  Obtain  Charters  [$  125]  p  133 

c.  InJteirverdion  or  Exception  by  Third  Persons  [J  126]  p  133 

d.  Reference  to  Amicus  Curia  or  Master  [}  127]  p  134 

e.  Appeal  and  Review  [$  128]  p  l34 

12.  By  Filing  Articles  or  Procuring  Charier  or  Certificate  from  Ministerial  Officers  [J  129)  p  134 

13.  Application  for  Incorporation  and  Articles,  Certificate,  or  Charter  [$$  130-146]  p  134 

a.  Necessity  and  Sufficiertcy  in  General  [$  130]  p  134 

b.  By  Whom  Applxcation  or  Articles  May  Be  Made  or  Filed  [J  131]  p  136 . 

c.  Name  and  Seal  of  Proposed  Corporation  [J  132]  p  136 

d.  Reference  to  Statute  and  Mistake  as  to  Statute  [$  133]  p  136 

e.  Purposes,  Powers,  and  Privileges  of  Proposed  Corporation  [J  J  134-137]  p  137 

(1)  In  General  [J  134]  p  137 

(2)  Presumption  Where  Articles  Are  Indefinite  [J  135]  p  138 

(3)  Effed  of  Including  Matter  lUegal,  Unauthorised  or  not  Required  [$  136]  p  139 
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f.  Duration  [j  138]  p  140 

g.  Method  of  Conducting  Business  and  Management  of  Corporation  [{  139]  p  140 
a.  Capital,  Stock,  Subscription,  and  Payment  Thereof  [$  140]  p  140 

i.  Limitation  of  Amount  of  Property  or  Income  [}  141]  p  141 

j.  Limitation  of  Amount  of  Indebtedness  [i  142]  jp  141 

k.  Showing  as  to  Corporators,  Membership,  and  Officers  [{  143]  p  141 

1.  Showing  as  to  Domicile  and  Place  of  BvMness  [i  144]  p  142 
m.  Signature  and  Acknowledgment  or  Verification  [$  145]  p  143 
n.  Affidavits  Required  by  Statute  [i  146]  p  144 

14.  Publication  of  Notice,  Articles,  Certificate,  or  Charter  [J  147]  p  144 

15.  Approval  of  Articles  and  Issue  or  Grant  of  Certificate,  License,  or  Charter  [jj  148-149]  p  145 

a.  In  General  [J  148]  p  145 

b.  Grant  or  Issue  of  Certificate,  License,  or  Charter,  and  Effect  Thereof  [$  149]  p  148 

16.  Revocation  of  Certificate,  License,-  or  Charter  [5  150]  p  149 

17.  Amendment  of  Application,  Articles,  Certificate,  or  Charter,  and  Cure  of  Defects  [J  151]  p  149 

18.  Recording  or  Filing  of  Articles,  Certificate,  or  Charter  [J  152]  p  149 

19.  Organisation  [i  153]  p  152 

E.  Creation,  Subscription,  and  Payment  of  Capital  or  Capital  l^ock  [$$  154-156]  p  153 

1.  In  General  [}  154]  p  153 

2.  Subscriptions  [}  155]  p  154 

3.  Payment  [i  156]  p  l66 

F.  Payment  of  Fees  or  Taxes  [J  157]  p  158 

'  "  G.  Owing  of  Security  by  Corporation  or  Officers  [i  158]  p  160  i 

H.  Compelling  or  Redraining  Action  of  Officer  or  of  Court  [{  159]  p  160 

m.  COBPORATE  EXISTENCE  AND  FRANCHISE  AND  AMENDMENT  OF  CHARTERS  [U  160-205] 

p  160 

A.  The  Corporate  Franchise  [jj  160-164]  p  160 

1.  DefinUion  and  Nature  in  General  [J  160]  p  160 

2.  Effect  as  Vesting  Franchises  or  Property  m  Corporation  [J  Wl]  p  161 
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B.  Knowledge  of  Corporate  Existence  (5  165]  p  162 
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2.  Judicial  Notices  [$  169]  p  165 
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3.  Mode  and  Sufficiency  of  Proof  [H  170-178]  p  165 

»L  In  General  [J  170]  p  165 
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2.  Amendment  Authorizing  Surrender  of  Franddses  [$  185]  p  183 
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b.  Who  May  Give  Assent  to  Amendments  [U  191-195]  p  185 

(1)  In  General  [$  191]  p  185 

(2)  Ratification  or  Acquieseerux  of  Stockholders  or  Members  [$  192]  p  186  - 

(3)  Power  of  Majority  of  Stockholders  or  Members  [J  J  193-195]  p  187 
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C.  Evidence  and  Presumption  of  Acceptance  or  Assent  [H  196-197]  p-191 

(1)  In  General  [J  196]  p  191 

(2)  By  Individual  Stockholders  or  Members  [J  197]  p  192 

d.  Estoppel  to  Deny  Acceptance  or  Validity  of  Amendment  [J  J  19&-200]  p  193 

(1)  Of  Corporation  [J  198]  p  193 

(2)  Of  Stockholders  or  Members  K  199]  p  193 

(3)  Of  Third  Persons  [$  200]  p  193 

e.  What  ConstituUs  an  Amendment  [U  201-202]  p  194 

(1)  In  General  [J  201]  p  194 

(2)  Substitution  of  New  Charter  [J  202]  p  194 

f.  Amendments  under  General  Laws  [$  203]  p  195 

g.  Effect  of  Amendment  [$  204]  p  197 

n.  Injundwn  against  Amendment  [$  205]  p  199 

17.  DEFECTIVE  INCOKPOBATION,  FAILUBE  TO  INCOKPOBATE,  DE  FACTO  COBPOBATIONS 
AND  ESTOPPEL  [U  206-281]  p  199 

A.  Effect  Where  There  Is  No  Corporation  Either  De  Jure  or  De  Facto  [{J  206-211]  p  199 

1.  In  qeneral  [J  206]  p  199 
.  2.  Corporate  Powers,  Rights,  and  Liabilities  [$  207]  p  -200 

3.  Individual  Rights  and  Liabilities  [H  208-211]  p  200 

a.  Individual  or  Partnership  lAiMlity  [$  208]  p  200 

b.  Indwidual  or  Partnership  Rights  [i  209]  p  202 

■c.  Partnershxp  Relation  Inter  Se  [i  210]  p  202  <k 

d.  Liability  of  Officers  and  Agents  [$  211]  p  202 

B.  Cure  of  Defects  or  FaUure  to  Incorporate  [H  212-214]  p  203 

1.  In  General  [i  212]  p  203  . 

2.  Curative  Statutes  [i  213]  p  203 

3.  Legislative  or  Official  Recognition  [i  214]  p  203 

C.  De  Facto  Corporations  [U  215-233]  p  204 

1.  Distinction  between  De  Jure  arid  De  Facto  Corporations  [$  215}  p  204 

2.  Effect  of  De  Facto  .CorporaU  Existence  [H  216-222]  p  204 

a.  In  General  [i  216]  p  204 

b.  Powers,  RigUs,  and  Liabilities  of  Corporation  [H  217-219}  p  208 

(1}  In  General  [i  217]  p  206 

(2)  Existence  of  Other  Franchises  or  Powers  [i  218)  p  211 

(3)  Exercise  of  Power  of  EminetU  Domain  [i  219]  p  212 
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d.  UcMUies  of  Officers  and  Agents  [$  221]  p  213 

e.  Criminal  Prosecutions  [$  222]  p  213 

3.  What  ConslUuUs  De  Fado  Corporation  Existence  [$(  223-233]  p  213 

a.  In  General  ({  223]  p  213 

b.  Law  under  Which  Corporaiion  Might  RighlfvUy  Exist  [i  224]  p  215 

c.  Bona  Fide  Attempt  to  Incorporate  and  Organize  [$  225]  p  217 

d.  User  [$  226]  p  218 

e.  Effect  of  Fraud  or  lUegalUy  [$f  227-228]  p  218 

(1)  Fraud  li  227]  p  218 

(2)  lUegalUy  [{  228]  p  219 

f.  Compliarux  vnth  Requirements  of  Statute  [$$  229-230]  p  219 

(1)  In  General  [J  229]  p  219 

(2)  Particular  Defects  and  Irregularitiet  {$  230]  p  220 

g.  Nonperformance  of  Conditions  SvMsequent  and  Forfeiture  of  Charter  [j  231]  p  223 
h.  Expiration  or  Repeal  of  Charter  [{  232]  p  226 

i.  Judgfnent  of  Otister  or  Forfeiture  in  •Proceedings  by  State  [$  233]  p  226 
D.  Estoppel  to  Deny  CorporaU  Existence  [H  234-280]  p  226 

1.  In  General  [J  234]  p  226 

2.  Estoppel  by  Dealing  with  or  Otherwise  Recognizing  Corporation  [f  $  235-252]  p  227 

a.  General  Rule  [i  235]  p  227 

b.  Applications  of  Rule  [J  4  236-252]  p  228 

(1)  ConiraOs  in  General  [$  236]  p  228 

(2)  Contracts  bdween  Corporation  and  Its  Stockholders  or  Members  [$  237]  p  230 

(3)  Action  against  Stockholders  or  Members  Individually  [i  238]  p  231 

(4)  Action  againti  Officers  or  Agents  [$  239]  p  232 

(5)  Operatiotf  of  Estoppel  in  Other  Cases  Than  in  Actions  on  the  Contract  [$  240]  p  232 

(6)  Contracts  with  Third  Persons  Recognizing  Existence  of  Corporation  [i  241]  p  233 

(7)  Estoppel  of  Municipal  Corporation  [j  J  242-243]  p  233 

(a)  By  Conlrad  vnih  Corporation  [$  242]  p  233 

(b)  By  Lem  and  Collection  of  Taxes  [$  243]  p  233 

(8)  Estoppdby  Deed  [ii  244r-249]  p  233 

(a)  In  General  [}  244]  p  233 

(b)  Deeds  of  Conoeyance  [$  245]  p  233 

(c)  Leases  ($  246]  p  234 

(d)  Mortgages  [J  247]  p  234 

(e)  Bonds  [$  248]  p  234 

.   (f)  Certificate  of  Ben^  Association  [i  249]  p  234 

(9)  Estoppel  by  Taking  Property  in  Trust  for  Corporation  [J  250]  p  235 

(10)  Trespasses  and  Other  Wrongs  [$  251]  p  235 

(11)  EsUyppd  in  Criminal  Prosecutions  [j  252]  p  235 

3.  Estoppd  by  Holding  Out  of  Pretended  Corporation  or  Participation  Therein  [$  $  253-263]  p  236 

a.  In  General  [i  253]  p  235 

b.  Of  Corporation  or  Association  [}  J  254-256]  p  235 

(1)  Contracts  and  Dealings  in  General  [$  254]  p  235 

(2)  Trespasses  and  Other  Torts  [$  255]  p  236 

(3)  To  Avoid  Taxation  [j  256]  p  236 

'     c.  Of  Promoters,  Stockholders  or  Members,  Officers  and  Agents  [$$  257-263]  p  236 

(1)  In  General  IJ  257]  p  236 

(2)  Applications  of  Rule  [H  258-263]  p  236 

(a)  Promoters  [i  258]  p  236 

(b)  Stockholders  or  Members  [U  259-262]  p  237 

aa:  In  General  K  259]  p  237 
I  b.  Subscriptions  to  Stock  [$  260]  p  238 
cc.  Statutory  Liability  to  Creditors  [$  261]  p  239 
dd.  Estoppel  as  between  Stockholders  or  Members  [i  262]  p  239 
*  (c)  Directors  or  Trustees  and  Officers  or  Agents  [$  263]  p  239 

4.  Elements  and  Extent  of  Ettoppd  by  Recognition  or  Holding  Out  [H  264-275]  p  240 

a.  Recognition  or  Holding  Out  <^  Association  as  a  CorponUion  [i  264]  p  240 

b.  As  of  What  Time  Estoppel  Operates  [{  265]  p  242 

c.  Matters  to  Which  Estoppel  Does  Not  Extend  [$  266]  p  243 

d.  Estoppel  Is  Based  on  Equitable  Grounds  [f  267]  p  243 

e.  Effect  of  Fraud  [J  268]  p  244 

f .  ^ect  of  Illegality  of  Purpose  [$  269]  p  244 

g.  Knowledge  and  Bdirf  ($  270]  p  244 
.  Necessity  for  Existence  as  De  Facto  Corparatum  B  271]  p  245 
i.  Necessity  for  Low  under  Which  Corporaiion  Might  Rightfully  Extd  [i  272]  p  246 
j.  Necessity  for  Colorable  Organization  [$  273]  p  247 
k.  Effect  of  Expiration  or  Repeal  of  Charter  [}  274]  p  247 
1.  Effect  of  Judgment  of  Forfeiture  or  Ouster  f$  275]  p  248 

5.  Estoppel  by  Reeard  [$  276]  p  248 
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6.  Admusiona  in  Actions  or  Ptwxedings  by  or  agaimt  CorporatUma  [$  277]  p  248 

7.  Who  Are  EntiOed  to  Benefit  of  Estovpd  W  278]  p  250 

8.  Who  Are  Bound  by  Ettoppel  [i  279]  p  250 

9.  Estoppel  of  StaU  [i  280]  p  260 
E.  Proceedings  by  Stale  [$  281]  p  251 

▼.  PROMOTION  OF  COBPOBATIONS  [}$  282-368]  p  251 

A.  In  General  {^  282-288]  p  251 

1.  Who  Are  Promoters  [J  J  282-283]  p  251 

a.  In  General  [$  282]  p  251 

b.  When  One  Begins  and  Ceases  to  Be  a  Promoter  [$  283]  p  252 

2.  Nature  of  Relations  [H  284-288]  p  253 

a.  Of  Promoters  to  Corporation  [$$  284-285]  p  253 

(1)  Not  Agents  [J  284]  p  253  . 

(2)  Fiduciary  Relation  [$  285]  p  253 

b.  Of  Promoters  to  Subscribers  or  Corporators  [i  286]  p  254 

c.  Of  Promoters  Inter  Se  (}  287]  p  254 

d.  As  to  TMrd  Persons  [$  288]  p  254 

B.  Rights  and  Liabilities  of  Corporation  in  General  [f  $  289-308]  p  256 

1.  Contrads  [H  289-298]  p  255 

a.  General  Rule  [i  289]  p  255 

b.  Adoption  or  RatifiMtton  of  Contracts  of  Promoters  [$$  290-295]  p  257 

1)  In  General  [i  290]  p  257 

2)  What  Contracts  May  Be  Adopted  or  Ratified  [i  291]  p  268 


i! 


(3;  Mode  and  Sufficiency  of  Adoption  or  Ratification  [}  292]  p  259 
(4)  Where  Corporate  Right  or  Liability  Was  Not  Intended  [i  293]  p  262 
(6)  Ejfect  of  Adoption  or  Ratification  [ii  294^295]  p  262 

(b)  In  General  [i  294]  p  262 

(b)  Statute  of  Frauds  [$  295]  p  263 

c.  Proposal  to  and  Acceptance  by  Corporation  When  Formed  [$  $  296-297]  p  263 

(1)  In  General  [$  296]  p  263 

(2)  Subscriptions  for  Stock  H  297]  p  263 

d.  Construction  and  Effect  of  Contract  [i  298]  p  263 

2.  Torts  [5  299]  p  264 

3.  Injunction  [i  300]  p  264  _ 

4.  Representations,  Dedarations,  and  Admissions  [$  301]  p  264 
6.  Notice  [$  302]  p  264 

6.  Property,  Conveyances  or  Transfers,  and  Franchises  ($$  303-307]  p  266 

a.  Transfer  of  Title  by  Incorporation  K  303]  p  265 

b.  Conveyances,  Transfers,  or  Grants  to  or  for  Projected  Corporation  [f  $  304-307]  p  265 

(1)  In  General  [J  304]  p  265 

(2)  fronts  of  Franchises  [J  305]  p  268 

(3)  Trusts  for  Corporation  [J  306]  p  266 

(4)  Corporation  as  Bona  Fide  Purchaser  [$  307]  p  267 

7.  Title  to  Choses  in  Action  [^  308]  p  267 

C.  Liability  of  Promoters  in  General  [$$  309-319]  p  267 

1.  Personal  Liability  for  Torts  [$$  309-310]  p  267 

a.  Fraud  [J  309]  p  267 

b.  Other  Torts  [}  310]  p  269 

2.  Injunction  for  Nuisance  [$  311]  p  269 

3.  Personal  LiabilUy  on  or  by  Reason  of  Contracts  [U  312-319]  p  269 

a.  Contracts  Not  Assuming  Existence  of  Corporation  [$  312]  p  269 

b.  Contracts  Assuming  Existence  of  Corporation  [$  313]  p  271 

c.  LiabUiiy  for  Breach  of  Warranty  of  Ageticy  [$  314]  p  272 

d.  Liability  on  Ground  of  Fraud  [J  315]  p  272 

e.  Liability  as  Partners  [$  316]  p  273 

f.  Unauthorized  Contracts  [}  317]  p  274 

g.  Vcdidiiy,  Construction,  Performance^  arut  Breach  ($  318]  p  274 

h.  lAabili^  as  ContribtUorie^  on  Winding  Up  of  Corporation  [$  319]  p  275 

D.  Rights  of  PromoUrs  on  Contracts  [f  320]  p  275 

E.  Rights  and  Liabilities  cu  bOween  Promoters  and  SubscrU>ers  or  Purchasers  of  Stock  [${  321-327] 

p275 

1.  Special  Agreements  [$  321]  p  276 

2.  Liability  of  Promoters  to  Subscribers  When  Undertaking  Proves  Abortive  [$$  322-326]  p  276 

a.  Statement  oflAability  U  322]  p  276 

b.  Grounds  of  Recovery  and  Defenses  [H  323-324]  p  276 

(I)  At  Law  H  323]  p  276 
■     (2)  In  Equity  B  324]  p  277 
0.  Measure  of  Recovery  [$  325]  p  277 
d.  Preference  of  Subscribers  in  Ret/taring  Payments  \\  326]  p  277 

3.  Fraud  and  Breach  of  Trust  [i  327]  p  278 
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F.  Rights  and  Liabilities  as  between  Promoters  [$$  328-331]  p  278 

1.  In  General  [J  328]  p  278 

2.  Contribution  and  Recovery  for  Expenditures  and  Services  [$  329]  p  281 

3.  Fraud  and  Breach  of  Trust  Inter  Se  [{  330]  p  281 

4.  Contribution  .in  Case  of  Breach  of  Trust  [J  331]  p  281 

G.  Rights,  Duties,  arid  Liabilities  as  between  Promoters  and  Corporation  [$}  332-364]  p  282 

1.  Liability  for  Services  and  Expenses  of  Promoters  [J  J  332-333]  p  282  '< 

a.  In  General  [i  332]  p  282 

b.  Duty  to  Disclose  Facts  [i  333]  p  284 

2.  Contracts  and  Conveyances  betiBeen  Promoters  and  Corporation  [j  334]  p  284 

3.  Fraud  or  Breach  of  Trust  and  Duty  to  Account  for  Secret  Profits  [}  J  335-364]  p  285 

a.  In  General  [{  335]  p  285 

b.  Special  Applications  of  Rule  [$  J  336-338]  p  286 

(1)  Safe  of  Property  to  Corporation  [$  336]  p  286 

(2)  Receiving  Commission  or  Boniu  [}  337]  p  288 

(3)  Taking  Stock  wUhovi  FuU  Payment  [$  338]  p  288 
c*  What  Is  No  Defense  [i  339]  p  290 

d.  Duty  to  Provide  Impartial  Directors  and  to  Make  Full  Disclosure  (${  340-341]  p  290 

(1)  Aufe  Stated  [{  340]  p  290 

(2)  What  Is  Full  and  Fair  Disclosure  [i  341]  p  292 

.    e.  When  Rule  against  Secret  Profits  Does  Not  Apply  [$  J  342-343]  p  292 
(1)  In  General  [5  342]  p  292 ' 
'     (2)  Svhsequent  Issue  or  Transfer  of  Stock  to  Others  [J  343]  p  293 

f.  Knowledge,  Consent,  arU  Ratification  or  Waiver  [i  344]  p  294 

g.  Liability  of  Promoters  and  Directors  for  False  Representations  or  Concealment  \%  346] 

p295 
h.  Joint  and  Several  IMnltiy  [$  346]  p  296 
i.  Liability  of  Purchaser  of  Secret  Profits  [{  347]  p  297 
j.  What  Law  Governs  [$  348]  p  297 
k.  Compromises  [$  349]  p  297 

1.  Remedies  of  Corporation  and  Stockholders  m  350-361]  p  297 
(1)  Particular  Remedies  [U  350-356]  p  297 

(a)  Recovery  of  Secret  Profits  [J  350]  p  297 

(b)  Recovery  of  Damages  [i  351]  p  298 

(c)  Rescission  [H  352-353]  p  298 

aa.  In  General  [$  352]  p  298 

bb.  Rescission  in  Partli  353]  p  299 

(d)  Cancellation  of  Note,  Bond,  or  Mortgage  [$  354]  p  299 

(e)  Defense  in  Action  against  Corporation  (J  355]  p  299 
'                                                 (f )  Remedies  on  Issue  of  Stock  to  Promoters  [}  356]  p  299 

Who  May  Bring  Action  [{  357]  p  300 
Jurisdiction  [J  358]  p  301 

(4)  Burden  of  Proof  [J  359]  p  301 

(5)  Limitations  and  Laches  m  360-361]  p  302 

(a)  SlcUvtes  of  Limitations  [i  360]  p  302 

(b)  Laches  [i  361]  p  302 

m.  Right  to  ReimbursemerU  or  Deduction  for  Services  and  Expenses  [i  362]  p  303 
n.  RighU  of  Promoter  as  Creditor  [J  363]  p  303 
''  o.  Action  by  Promoter  against  Corporation  for  Fraud  [$  364]  p  303 

H.  Liability  of  Aiders  and  Abettors  of  Fraudulent  Promoters  [i  365]  p  303 
I.  Incorporation  of  Partnerships  and  Other  Associations  [5}  366-368]  p  304 

1.  /n(?en«niZ[J366]p304 

2.  RighU  as  to  Property  [i  367]  p  304 

3.  Rights  as  to  Contracts,  Debts^  and  Other  Liabilities  [i  368]  p  305 

TL  CORPORATE  NAME,  SEAL,  DOMICILE,  AllD  PLACE  OF  BUSINESS  [$$  369-425]  p  307 
A.  Corporate  Name  [U  369-403]  p  307 

1.  In  General  [$  369]  p  307 

2.  Mode  of  Acquiring  Name  [$  370]  p  308 

3.  Assumed  Name  and  Use  of  Several  Names  [J  371]  p  308 

4.  Names  Which  May  Be  Adopted  [H  372-376]  p  309 

a.  In  General  [J  372]  p  309 

b.  St(Uutory  Regulations  in  General  [i  373]  p  309 

c.  Similanty  to  Name  of  Another  Corporation  or  Association  [U  374-375]  p  310 

(1)  In  General  [i  374]  p  310 

(2)  Effect  of  Disregard  of  Statute  by  Court  or  Secretary  of  State  [J  375]  p  317 

d.  Use  of  Name  of  Individual  [J  376]  p  317 

6.  Effect  of,  and  Right  to,  CorporaU  Name  fi  J  377-380]  p  317 
a.  Vested  RigUli  377]  pZl7 
h.  AsaFrandiisei  CoUateral  Attack  [$  378]  p  317 
c.  Forfeiture  of  Corporate  Name  W  379]  p  317 
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d.  Effect  of  Name  as  Showing  Nature  or  Purpote  of  Corporation  [}  380]  p  318 

6.  Change  of  Corporate  Names  [H  381-387]  p  318 

a.  In  General  [i  381]  p  318 

b.  Under  Statutory  Authority  [J  382]  p  318 

c.  Consent  of  Stodcholders;  Fraud;  Injunction  [J  383]  p  319 

d.  What  Names  May  Be  Adopted  [i  384]  p  320 

•  e.  Pleading,  Evidence,  and  Presumptions  as  to  Change  [$  385]  p  821 

f.  Effect  of  Change  [$  386]  p  321 

g.  Effect  of  Unauthorized  or  Irregular  Change  [J  387]  p  323 

7.  Effect  of  Misnomer  [{4  388-395]  p  323  • 

a.  In  General  [J  388]  p  323 

b.  In  Contracts,  Deeds,  and  Con^ieyarues  [$  389]  p  324 
,                  c.  In  Devisv  or  Legacies  [V390]  p  324 

d.  In  Actions  and  Other  Judicial  Proceedings  [$  381]  p  324 

e.  In  Statutory  Notice  [$  392]  p  326 

f .  In  Statutes  [J  393]  p  326 

g.  In  Tax  Assessments  [J  394]  p  326 

h.  In  Assessment  of  Damages  or  Benefits  [$  395]  p  326 

8.  Wrongful  Use  of  Same  or  Similar  Name  by  Others  m  396-402]  p  326 

a.  General  Rule  [$  396]  p  326 

b.  Extent  and  Limitations  of  Rule  ($  397]  p  328 

c.  Miscellaneous  Defenses  [$  398]  p  331 

d.  Plaintiff  Must  Come  into  Equity  with  Clean  Hands  [$  399]  p  331 

e.  Laches,  Consent,  Acquiescence,  and  Estoppel  [$  400]  p  331 

f.  By  and  against  Whom  Action  May  or  Must  Be  MairUained  [$401]  p332 

g.  Foreign  Corporations  [J  402]  p  333 

9.  Unlawful  Assumption  and  Use  of  a  Corporate  Name  [i  403]  p  333 

B.  Corporate  Seal  [H  404^407]  p  334 

1.  Powers  of  Corporation  as  to  Seal  [J  404]  p  334 

2.  Necessity  and  Adoption  [(  405]  p  334 

3.  Form  and  Sufficiency  [$  406]  p  335 

4.  Authenticity  and  Proof  [$  407]  p  337  ^ 

C.  Domicile,  Residence,  Citizenship,  Place  of  Business,  and  Territorial  Limits  of  Corporate  Action 

[U  408-425]  p  338 

1.  DomicUe.Rendence,  or  Citizenship  [H  408-419]  p  338 

a.  In  General  (f  408]  p  338 

b.  In  What  State  or  Country  [H  409-415]  p  338 

c.  Domicile  or  Residence  within  the  State  [i  416]  p  338 

d.  Change  of  Domicile  [$  417]  p  340 

e.  Evidence  of  Domicile  and  Presumption  ($  418]  p  340 

f.  Estoppel  as  to  Domicile  [i  419]  p  340 

2.  Location  of  Offices  or  Places  of  Business  [$  420]  p  341  . 

3.  Territorial  Limits  of  Corporate  Action  [J  j  421-425)  p  342 

a.  Power  to  Act  beyond  State  or  County  of  Creation  [$(  421-424]  p  342 

(1)  JnGen«roZ[$  421]  p  342  ■ 

(2)  Charter  or  Statutory  Beslridiont  or  LimittUions  [i  i22]  p  342 

(3)  Strictly  Corporate  Acts;  Stockholders'  MeOings,  Etc.  [$  423]  p  343 

(4)  Meetings  and  Acts  of  Directors  or  Trustees  [i  424]  p  343 

b.  Territorial  Limits  of  Action  vMin  the  SbUe  [$  425]  p  343  . 

YIL  BT-LAWS,  RTILES,  BJEQUI^TIONS,  AND  RECORDS  [$$426-497]  p344 

A.  Nature,  Necessity,  Interpretation,  and  Effect  of  By-Lam,  Etc.  [$$  426-444]  p  344 

1.  InGeneral  [$$  426-429]  p  344 

a.  Definition  of  By-Law  [$  426]  p  344 

b.  Distinguished  from  Resolution  [$  427]  p  345 

c.  Distinguished  from  Rule  or  Regulation  to  Govern  Conduct  toward  Third  Persons  [$$  428- 

429]  p  345 

(1)  /nG«n«rai($  428]  p  346 

(2)  Validly  as  Question  of  Law  or  Pact  [$  429]  p  345 

2.  Knowledge  of  By-Laws  [$  430]  p  345 

3.  To  What  Extent  a  Law  [$  431]  p  346 

4.  Operation  as  betuxen  and  against  Corporation  and  Members  [$$  432-433]  p  346 

a.  Jn(7enerai($  432]  p  346 

b.  Exceptions  to  General  Rule  [$  433]  p  347 

5.  Operation  as  to  Directors  and  Other  Officers  [$  434]  p  348 

6.  Operation  as  to  Third  Persons  [$  435]  p  348 

7.  Judicial  Notice  and  Proof  [J  436]  p  349 

8.  Waiver  [$  437]  p  349 

9.  Extraterritorial  Force  [{  438]  p  350      . 

10.  Interpretation  of  By-Laws  [$  $  439-442]  p  350 
■ -a.-/»4!«n««aZ{$439Jp360 
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b.  Question  of  Law  or  Fact  [i  440]  p  35l' 

c.  Powers  of  Court  [{  441]  p  351 

d.  Potoera  of  Board  of  Diredors  B  442]  p  351 

11.  Aettofu  upon  By-Laws  [$  443]  p  351 

12.  Effect  of  Failure  to  Enact  By-Lam  (J  444]  p  3^ 

B.  Power  to  Enact  and  Mode  of  Enacting  By-Lam  [U  445-453]  p  352 

1.  Power  to  Enact  in  General  [$  445]  p  352 

2.  By  Whom  Adopted  [${  446-449]  p  353 

a.  Oeneral  Rule  [$  446]  p  353 
'  b.   Under  Special  Charter  or  Statutory  Promdont  [J  447]  p  363 

c.  Substantial  Adoption  by  Proper  Body  [$  448]  p  354 

d.  Ratification  or  Adoption  [$  449]  p  354 

3.  Mode  of  Enactment  and  Formal  Requirements  [$$  450-453]  p  355 

a.  In  General  [$  460]  p  355 

b.  Quorum  and  Majority  [$  451]  p  356 

c.  Time  of  Enactment  [}  452]  p  356 

d.  Place  of  Enactment  [i  453]  p  356 

C.  Alteration,  Amendment,  and  Repeal  of^-Laws  [H  454-457]  p  357 

1.  7nG'e»fcrollM541p367 

2.  By  Whom  [i  455]  p  358 

3.  Mode  of  Alter<Uion,  Amendment,  or  Repeal  [f  456]  p  368 

4.  Estoppel  and  Waiver  [i  457]  p  360 

D.  RequisiUs  and  Validity  of  By-Laws  [U  458-481]  p  360 

1.  in  General  [$  458]  p  360 

2.  Question  of  Law  or  Fact  [$  459]  p  361 

3.  Particular  Grounds  oflrwalidiiy  [U  460-477]  p  362 

a.  CotHrary  to  Charter,  Governing  Statute,  or  Articles  of  Incorporation  [$  $  460-462]  p  362 

(1) /nGfen«raZ[$  460]  p  362 

(2)  Application  of  Rule  [$  461]  p  362 

(3)  Grata  of  Specified  Purposes  as  Exclusion  of  Other  Purposes  H  462]  p  364 

b.  Contrary  to  Oeneral  Law  [U  463-464]  p  364 

(1)  InGeneral  [i  463]  p  364 

(2)  Limitations  of  Rule  [$  464]  p  366 

c.  Contrary  to  Common  Right  ($  465]  p  366 

d.  Unequal  Operation  [i  466]  p  366 

e.  Disturbance  of  Vested  Rights  and  Impairment  of  Contracts  [$  467]  p  366 

f.  Making  Members  Liable  for  Corporate  Ikbts  [(  468]  p  368 
K.  Operation  Retrospectively  [i  469]  p  368 

£.   Unreasonable,  Oppressive,  or  Extortionate  By-Laws  [$f  470-471]  p  368 

(1)  7n  (Teneroi  IM70]  p  368 

(2)  Limitations  of  Rule  [$  471]  p  369 

i.  Restraint  of  Trade  and  Violation  of  Anti^Tnist  Law  [H  472-474]  p  371 

(1)  General  Rule  [J  472}  p  371 

(2)  Restraining  and  Regulating  Tranrfers  of  Stock  [H  473-474]  p  372 

(a)  In  General  [}  473]  p  372 

(b)  Creating  Lun  or  Fovhidding  Transfer  by  Stockholder  Indebted  to  Corporation 

[ J  474]  p  372 
J.  Releasing  Stockholders  from  Obligation  to  Pay  for  Shares  [f  475]  p  372 
ki  Affecting  Right  to  Sue  xn  Courts  [H  476-477]  p  372 
■-"'    (1)  In  General  [J  476]  p  372 
^  •^    (2)  Compelling  Members  to  Submit  to  Arbitration  [J  477]  p  373  ' 

4.  Partial  Invalidity  of  By-Laws  [$  478]  p  373 

5.  Who  May  Question  Validity  [}  479]  p  373 

6.  Estoppel  and  Waiver  [«  480]  p  373 

7.  Presumption  of  Validity  [$  481]  p  374  ' 

E.  Enforcement  of  By-Laws  and  Rules  by  Penalties  or  Forfeitures  ($$  482-488]  p  374 

1.  /n(7eneral[$482]p374 

2.  By  Forfeiture  of  Property  [{  483]  p  375 

3.  By  Forfeiture  of  Shares  ft  484]  p  375 

4.  Certainty  of  Fine  or  Penalty  [{  485]  p  375 

5.  Making  Corporation  Judge  in  Its  Own  Case  t  j  486]  p  375 

6.  By-Laws  Imposing  Excessive  Fines  [$  487]  p  375 

7.  Derelictions  for  Which  Fines  May  Be  Imposed  [J  488]  p  376 

F.  Records  of  Corporations  [$  J  489-497]  p  376 

1.  Jn(?en<ra2[$  489]  p  376 

2.  Nature  lii90]f)   376 

3.  Necessi^  and  Sufficiency  in  Oeneral  [$  491]  *p  370 

4.  Records  as  Evidence  [$  492-493]  p   376 

5.  Conclxuiveriess  and  Effect  in  General  [i  494]  p  376 

6.  Presumptions  from  Record  [J  495]  p  377 
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7.  Place  of  Keeping  ($  406]  p  377 

8.  (hmerMp,  Poiteanon,  and  Control  [i  497]  p  378 

▼m.  CAPITAL,  CAPITAL  STOCK,  AND  SHARES  [H  498-751]  p  378 

A.  In  General  [H  498-516]  p  378 

1.  Stock  in  General  [$  498]  p  378 

2.  Capital  Stock  and  Capital  [U  499-505]  p  379 

a.  Definition  of  Capital  Stock  [J  499]  p  379 

b.  Definition  of  Capital  [i  500]  p  380 

c.  Distinction  between  Capital  Stock  and  Property  or  Assets  [{  501]  p  381 

d.  Capital  or  Capital  Stock  as  Incltiding  Profits  and  Surplus  [f  502]  p  382 

e.  Capital  Stock  as  Liability  of  Corporation  [{  503]  p  383 

f.  Actual  and  Potential  Stock  [$  504]  p  383 

g.  Capital  Stock  or  Capital  as  a  Trust  Fund  [$  505]  p  383 

3.  Shares  of  Stock  [$$  506-515]  p  384 

a.  Definition  and  Nature  in  General  [f  606]  p  384 

b.  DuUnction  between  Captial  and  Share  Ownership  [$  507]  p  385 

c.  DistiTiction  between  Shares  in  Partnership  and  in  Corporation  [$  508]  p  386 

d.  Shares  as  Property  M  509-513]  p  387 

(1)  In  (?eneraZ[$  509]  p  387 
.      (2)  As  Personal  or  Real  [i  510]  p  387 

(3)  As  "  JndeMedness,"  "  Credit''  "  Money,"  "  Security  for  Money,"  Etc.  W  511]  p  388 

(4)  AsChoseinActionli 512] p 389 

(5)  Execution,  Attachment,  andOamishmetU  [f  513]  p  390 

e.  Identification  of  Shares  [$  514]  p  390 

f.  Situs  of  Shares  [{  515]  p  390 

4.  Propriety  and  Necessity  of  Share  Ownership  {$  516]  p  391 

B.  Creation,  Issue,  and  Distribution  of  Stock  and  Validity  in  General  [H  517-551]  p  391 

~  1.  Power  to  Create  and  Issvc  [U  517-519]  p  391 

a.  JnGeneroZ[{  517]  p  391 

b.  Amount  of  Capital  Stodc  [f  518]  p   393  °      ^ 

c.  Number  and  Amount  or  Par  Value  of  Shares  [i  619]  p  393 

2.  Distribution  and  Disposiiion  of  Shares  and  Persons  EntUl^  [$  $  520-546]  p   393 

a.  Necessity  for  DiOribution  [$  520]  p  394 

b.  Right  to  Admit  New  Members  [J  521]  p  394 

c.  Rinhis  and  Remedies  of  Existing  Stockholders  in  Distribution  [$$  522-639]  p  394 

(1)  Shares  Not  Taken  on  Incorporation  [$  522]  p  394 

(2)  On  Increase  of  Capital  Stock  [J  623]  p  395 

(3)  Stock  io  Which  General  Rule  Does  Not  Apply  [J  524]  p  396 

(4)  Who  Entitled  [}}  525-526]  p  397 

(a)  In  General  [J  525]  p  397 
-     •  (b)  RiglU  as  between  Life  Beneficiary  and  Remainderman  [$  526]  p  397 

(5)  Sale  of  Right  [$  527]  p  397 

(6)  Right  to  Share  in  Premium  on  Sale  of  Shares  [$  528]  p  398 

(7)  Exercise  of  Right  and  Conditions  Precedent  [J  529]  p  398 

(8)  Waiver  of  Right  [{  530]  p  398 

(9)  Stockholders  Unable  or  Unwilling  to  Take  [$  531]  p  399 

(10)  Agreement  to  Take  Stock  Inferred  [J  632]  p  399 

(11)  Validity  of  Sale  in  Violation  of  Right  [i  633]  p  399 

(12)  Remedies  in  Case  of  Violation  of  Rights  of  Existing  Stockholders  [$$  534-539]  p  399 

(a)  Action  by  or  on  Behalf  of  Corporation  {%  W4]  p  399 

(b)  Actions  by  Stockholders  on  Their  Own  Behalf  m  635-639]  p  400 

aa.  In  Equity  [i  535]  p  400 
bb.  At  Law  [$  536]  p  400 

cc.  Demand  for  Shares  and  Offer  to  Subscribe  or  Purchase  [i  537]  p  401 
dd.  Measure  of  Damaaes  [$  538]  p  401 

ee.  Mandamus  [$  539]  p  401 

d.  Bight  to  Oiee  Stockholders  Preference  [$  540]  p  401 

e.  Disposition  of  Stodc  Not  Taken  by  Existing  Stockholders  [$$  541-642]  p  401 

(1)  In  General  [J  541]  p  401 

(2)  On  Increase  of  Stock  [$  542]  p  401 

f.  Right  to  Stock  as  Determined  by  ContracU  [$$  643-645]  p  402 

(1)  Contracti  wUh  Corporation  [{  543]  p  402 

(2)  Contracts  with  OffCcers  of  Corporation  {%  544]  p  402 

(3)  Controefo  httioten  or  with  Promoters,  Incorporators,  or  Stockholders  [i  646]  p  402 

g.  In  Railroad  Terminal  Corporation  [$  646]  p  403 

3.  Overissue  [U  547-548]  p  403 

&.  In  OeneraLli  547]  p  403 

b.  What  Is  Not  an  Overissue  {$  648]  p  405 

4.  Fraudulent  Issue  [$  549]  p  406 

5.  Isme  of  Stock  by  Corporate  Officers  to  Themselves  or  Their  Nominees  ({  650]  p  405 
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6.  Criminal  Liability  [{  561]  p  406 

C.  Status  and  Disposition  of  Unissued,  Reacquired,  and  Treaiwy  Stock  [H  552-S56]  p  406 

1.  Unissued  Original  Stock  [i  552]  p  406 
"2.  Reissue  of  Surrendered,  Forfeited,  or  Purchased  Stock  [J  553]  p  407 

3.  Treasury  Stock  [$  554]  p  407  f 

4.  Pledge  or  Mortgage  of  Stock  by  Corporation  [U  555-556]  p  408 

a..  In  General  [i  555]  p40& 

b.  Sale  by  Pledgee,  Trustee,  or  Mortgagee  [$  556]  p  408 

D.  Partieuiar  Kinds  of  Stock  [J  J  557-589]  p  409 

1.  In  General  [}  557]  p  409  ^ 

2.  Common  Stock  [{  558]  p  409 

3.  Preferred  and  GuararUeed  Stock  [U  559-586]  p  410 

a.  Definitions  [i  559]  p  410 

b.  Issue  and  Validity  [H  560-570]  p  410 

(1)  Poioer  to  Issue  [H  560-568]  p  410 

(a)  Express  Grant  of  Power  [i  560]  p  410 

(b)  When  Power  Is  Not  Expressly  Granted  at  Creation  of  Corporation  IJJ  661- 

565]  p  411 
aa.  In  General  [$  561]  p  411 
bb.  Under  Authority  to  Increase  Stock  [i  562]  p  412 
«  cc.  Under  Power  to  Raise  or  Borrow  Money  [i  563]  p  412 

dd.  Under  Power  to  Make  and  Alter  By-Laws  [J  564]  p  412 
ee.  Grant  of  Authority  by  Legislature  after  Creation  of  Corporation  [J  565] 

p  412 

(c)  Constitutional,  Charter,  or  Statutory  Conditions  and  Reslridiotu  [$  566]  p  413 

(d)  Consent  or  Vote  of  Existing  Stockholders  [}  567]  p  413 

(e)  Authority  of  Directors  [J  568]  p  414 

(2)  Guaranty  of  Dividends  14  569]  p  414 

(3)  Making  Shares  a  Lien  on  Property  [J  570]  p  414 

c.  Ladies  and  Estoppel  [$  5711  p  414 

d.  Contract  to  Take  or  Issue  Unauthorized  Preferred  Stock  [{  572]  p  415 

e.  Status,  Rights,  and  Liabilities  of  Preferred  or  GvaraTUeed  Stockholders  ($$  673-683]  p  415 

(1)  In  General  [{  573]  p  415 

(2)  As  Stockholders,  Not  Creditors  [J  674]  p  416 

(3)  Rights  as  to  Diuidends  [U  575-579]  p  418 

(a)  In  General  [J  575]  p  418 

(b)  Payable  Out  of  Profits  or  Net  Earnings  K'576]  p  419 

(c)  Corporation  May  Incur  New  Obligations  [{  577]  p  421 

(d)  Whether  Dividends  Are  Cumulative  15  578]  p  421 

(e)  Declaration  of  Dividends  and  Discretion  of  Directors  [J  579]  p  421 

(4)  Rights  as  between  Stockholders  on  Distribution  of  Capital;  Lien  [i  580]  p  422 

(5)  Rights  as  against  Creditors;  Lien  on  Franchises  and  Property  [$  581]  p  423 

(6)  Right  to  Vote  at  Corporate  Meetings  [$  582]  p  423 

(7)  Lidbililies  of  Preferred  Stockholders  [J  583j  p  423 

f .  Exchange  of  Common  for  Preferred  Stock  and  Vice  Versa  [J  684]  p  423 

g.  Redemption  or  Retirement  of  Preferred  Stock  (J  585]  p  424 
h.  Remedies  of  Preferred  Stockholders  [J  586]  p  425 

4.  Interest-bearing  Stock  [}  587]  p  426 

5.  Special  Stock  under  Massachusetts  Statute  [$  588]  p  427 

6.  Interest  Certificates  and  "  Preferred  Rights"  [$  589]  p  427 

E.  Consideration  for  Issue  of  Stock  and  Payment  Therefor  [Jj  590-656]  p  428 

'  1.  Necessity  for  Payment  [i  590]  p  428 

2.  Presumption  of  Payment  [J  591]  p  429 

3.  Recovery  of  Payments  [J  592]  p  429 

4.  What  May  Be  Received  in  Payment  [$S  593-601]  p  429 

a.  In  General  [$  593]  p  429 

b.  Money  or  Cash  [i  594]  p  431 

0.  Property,  Labor,  or  Services  m  596-599]  p  432 

(1)  In  General  [i  595]  p  432  . 

(2)  What  May  Not  Be  Received  or  Considered  [}  596]  p  436 

(3)  ComjAianee  with  Charter  or  Statutory  Regulations  tJ  597]  p  437 

(4)  Requirement  of  Payment  in  Cash  [J  598]  p  438 

(5)  Executory  Contracts  [i  599]  p  438 

.  d.  N<aes,  Bonds,  Checks,  Etc.  [}  600]  p  439 
e.  Satisfaction  or  Assumption  of  Debts  [i  601]  p  440 

5.  Sufficiency  of  Consideration  and  Want  or  Failure  of  Consideration;  Watered  Stock  (}  J  602-655) 

p441 

a.  In  General  [$  602]  p  441 

b.  Issue  for  Less  Than  Par  or  Price  Fixed  by  Charter,  Statute,  or  Articles  of  Ineorporation 

[U  603-647]  p  441 
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(1)  Effect  CM  between  Corporation  and  ^ubscribera  or  Purduuers  [($  603-611]  p  441 

(a)  In  General  [i  603)  p  441 

(b)  AvUioriiy  of  Direetora  or  Officers  [J  604]  p  442 

(c)  Under  ConstitiUional  and  Statutory  Protfieiona  [^  605-607]  p  443 

aa.  Express  or  Implied  Prohibitions  [f  605]  p  443 
bb.  Express  Grant  of  Pouoer  [H  606-607]  p   447 
(aa)  In  General  [J  606]  p  447 

(bb)  Compliance  with  Statutory  Provisions  [$  607]  p  448 
.  (d)  Agreements  in  Violation  of  Prohibition  Not  Enforceable  [i  608]  p  448 

(e)  Validity  of  Stock  Issued  in  Violation  of  Prohibition  [$  609]  p  449 

(f)  Action  by  Corporation  or  Its  Representative  to  Recover  Full  Payment  [$  610] 

p450 

(g)  Rescission  and  Action  for  Relief  from  Illegai  Agreement  [i  611]  p  451 

(2)  Effect  as  to  Other  Stockholders  [U  612-614}  p  452 

(a)  In  General  [J  612]  p  452 

(b)  Stockholders  Participating,  Consenting,  or  Acquiescing  [i  613]  p  462 
,(c)  (Subsequent  Subscribe  or  Purchasers  from  Corporation  [J  614]  p  453 

(3)  Med  as  against  Creditors  of  Corporation  [U  615-634]  p  453      * 

(4)  Effect  as  to  Tramftrees  of  Stock  [$$  635-639]  p  453 

(a)  Invalidily  and  CaneeOation  of  Stock  [f  635]  p  453 

(b)  Liability  for  Amount  Unpaid  on  Shares  [i  636]  p  453 

(c)  Right  to  Complain  of  Issue  [$  637]  p  454 

(d)  Tran^eree  May  Rescind  or  Recover  Damages  {i  638]  p  456 

(e)  Executory  Agreement  for  Transfer  [i  639]  p  455 

(5)  £u2e  as  to  Stock  Issued  and  Reacquired  by  Corporation  [$  64C]  p  456 

(6)  Jseue  for  FvUy  Paid  Shares  Surrendered  [$  641]  p  455 

(7)  Safe  on  Execution  or  Forfeiture  [i  642]  p  456 

(8)  Issue  to  Directors  or  Offwert  [$  643]  p  456 

(9)  lAahHity  of  Directors  or  Officers  for  Issue  to  Others  (J  644]  p  457 

(10)  Js«ue  to  Promoters  [J  64511)  457 

(11)  Effect  as  against  the  State  [U  646-647]  p  457 

(a)  Forfeiture  <^  Charter  or  Ouster  [J  646]  p  457 

(b)  Prevention  or  Cancellation  [J  647]  p  458 

c.  Overvaluation,  of  Properly,  Labor,  of  Services  [JJ  648-656]  p  458 

(1)  In  General  [}  648-650]  p  458 

(2)  Prospective  Profits  [}  651]  p  462 

(3)  Presumption  and  Burden  of  Proqf  tJ  652]  p  462 

(4)  Evidence  [J  653]  p  462 

(5)  Questions  for  Court  and  Jury  [}  654]  p  462 

(6)  Right  of  Action  against  Directors  [$  655]  p  468 
6.  lUegal  Consideration  [J  656]  p  463 

F.  Remedies  in  Respect  to  Invalid  or  Irregular  Issue  of  Stock  or  Certifieates  of  Stock  [J  J  657-697]  p  463 

1.  In  General  [J  657]  p  463 

2.  Remedies  of  Corporation  and  Other  Stockholders  W  668-665]  p  463 

a.  Cancellation  [}  658]  p  463 

b.  Hjunction  [}  659]  p  464 

c.  Assumpsit,  Accounting,  and  Damages  [J  660]  p  464 

d.  Actions  for  Cancellation  or  Injunction  [H  661-665]  p  466 

(1)  In  General  [4  661]  p  465 

(2)  BiUor  Complaint  [J  662]  p  465 

(3)  PaHies  [H  663-664]  p  466 

(a)  Plaintiffs  [J  663]  p  466  • 

(b)  Defendants  [i  664]  p  467 

(4)  Judgment  or  Decree  [\  665]  p  467 

3.  Remedies  of  Subscribers  or  Purdiasers  and  Transferees  [}{  666-692]  p  467 

a.  Agairist  the  Corporation  [?{  666-690]  p  467 

(1)  Overiixued  or  Spurious  Stock  [U  666-686]  p  467 

(a)  No  Rights  as  Stockholder  or  MenAer  [i  666]  p  467 

(b)  Rescission  [$  667]  p  467 

(c)  Liability  of  Corporation  in  Damages  [H  668-686]  p  468 

aa.  In  General  [$  668]  p  468 

bb.  Certifieates  Issued  on  Forged  or  Fraudulent  Transfer  [$  669]  p  469 

cc.  Certificate  Left  Outstanding  on  Transfer  [J  670]  p  469 

dd.  Uainlityto  Pledgees  [$  i671}  p  469 

ee.  LidbHil^  to  Guarantor  of  Certifi^Me  [i  672]  p  469 

ff .  Indebtedness  to  Corporation  and  Lien  on  Stock  [$  673]  p  469 
gz.  Authority  of  Officer  or  Agent  Issuing  Certifixxde  [J  674]  p  469 
^.  Forged  Certifieates  (f  675]  p  470 

u.  Certificates  Signed  in  Blank  [i  676]  p  470 

jj.  Stolen  Certificates  [J  677}  p  470 
Uc.  AppHcalion  of  Principle  t»  Analogous  Cases  B  678]  p  470 
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U.  Who  May  Enforce  LiabUity  and  Ikfentea  in  Favor  of  Corporatum 
m  67»-686]  p  471 
(aa)  In  General  [J  679]  p  471 

(bb)  Bona  Fide  Pvrchaaera  or  Holders  for  Valve  [$  680]  p  471 
(cc)  Expenditvre  on  Faith  of  Certificate  [$  681]  p  472 
(dd)  TeJeing  in  Illegal  TransacUon  [$  682]  p  472 
(ee)  Dealint  with  Officer  or  Agent  PersonaUy  [$  683]  p  472 
(ff)  Personal  Bepreeenlationa  of  (Mcer  or  Agent  [$  684]  p  473 
(gg)  Officer  or  Agent  at  Agent  of  Plaintiff  [i  685]  p  473 
\      -  (hh)  Fraud  or  Negligence  Not  Proximate  Cause  of  Injury  [$  686] 

/      P  473 

(2)  Stock  Not  an  Ovensaue,  but  Issued  FrmidvlenUy,  without  Aulhlmiy,  or  IttegaUy 

IH  687-689}  p  473 

(a)  In  General  [i  687]  p  473 

(b)  Iteseission  and  Cancdlation  H  688]  p  474 

^     (c)  Special  Stock  under  MassaOtusetU  Statute  [$  689]  p  474 

(3)  Ifijvmction  and  Receiver  [i  690]  p  474 

b.  Against  Directors,  Officers,  or  Agents  of  Corporation  [i  &91]  p  474 

c.  Againa  Vendor  [i  692]  p  475 

4.  RaiificaHon,  Acquiescence,  Estoppel,  or  Laches  as  a  Bar  to  Rdief  [$$  693-697]  p  476 

a.  In  General  [$  6931  p     475 

b.  Overissued  Stock  [$  694]  p  476 

c.  Preferred  Stock  [$  696]  p  476 

d.  Stock  Issued  without  Consideration  or  for  Insufficient  Consideration  [$  696]  p  477 
'  e.  Stock  FraudvlenHy  Issued  [$  697]  p  477 

G.  Certificates  of  Stock  and  Rights  and  Remedies  on  R^usal  to  Issue  [$$  698-722]  p  478 

1.  Definiiian  and  Nature  of  CertifiMUe  [}$  698-709]  p  478 

a.  In  General  [{  698]  p  478 

b.  As  a  Contract  ({ 699]  p  479  •  ' 

c.  As  Evidence  of  Indebtedness  [$  700]  p  479 

d.  As  a  Security  ((  701]  p  479 

e.  As  a  Letter  of  Credit  [f  702]  p  479 

f .  As  Property  [J  703]  p  479 

g.  As  Continuing  Affirmation  by  Corporation  of  Title  and  Interest  of  Holder  [$  706]  p  480 
h.  As  Evidence  of  Vested  Right  [i  707]  p  480 

i.  7s  Subject  to  LiabUitiet  and  Burdens  Created  by  General  Laws  [$  708]  p  480 
j.  Presumption  of  Validity  and  Ownership  [J  709]  p  481 

2.  Necessity  for  Certificate  [J  J  710-711]  p  481 

a.  In  General  [i  710]  p  481 

b.  Consequences  of,  and  Exceptions  to,  Rule  [i  711]  p  482 

3.  Right  to  CerlifimU  [J  712]  p  482 

4.  Conditional  Certificates  [i  713]  p  484 

5.  Issm  and  Validity  of  CertificaU  [J  J  714-718]  p  484 

a.  In  General  [i  714]  p  484  t 

b.  What  Constitutes  an  Issuing  [i  715]  p  484 

c.  Time  of  Issuance  or  Signing  [}  716]  p  485 

d.  Place  of  Issuance  [J  717]  p  486 

e.  Corporate  Seal  [i  718]  p  486 

6.  Forged  or  Spurious  Certificates  [i  719]  p  486 

7.  Rights  and  Remedies  on  Refusal  to  Issue  Certificate  [i  720]  p  485 

8.  Rights  and  Remedies  on  Loss  of  Certificate  [$  721]  p  488 

9.  Cancellation  of  Certificates  [$  722]  p  490 

H.  Increase  and  Reduction  of  Capital  Stock  [U  723-751]  p  491 

1.  Power  to  Increase  or  Reduce  [H  723-729]  p  491 

a.  Necessity  for  Express  Authority  [$  723]  p  491 

b.  What  Constitutes  an  Increase  or  Reduction  [$  724]  p  491 

c.  Grant  of  Authority  and  ConOrvcHon  of  Charter  or  StatuU  [H  726-726]  p  493 

(1)  Inereate  [i  725]  p  493 

(2)  Reduction  [$  726]  p  494 

d.  Con^itutionality  of  Statutes  [i  727]  p  404 

e.  Vested  Rinht  to  Increase  [$  728]  p  496 

f .  Exprea*  Prohibition  cu/ainst  Reduction  [$  729]  p  495 

2.  Who  May  Exercise  Power  [$  730]  p  495 

3.  Mods  and  Conditions  of  Exerdting  Power  [H  731-739]  p  496 

a.  Increase  of  Stock  [H  731-736]  p  496 

(1)  7n(?«nera2U731]p496 

(2)  Rescission  of  Resolution  [i  732]  p  497 

(3)  Time  and  Purpose  of  Increase  [J  733]  p  497 

(4)  Necessity  for  Increase  [i  734]  p  498 

(6)  Evasion  of  Statiries  by  Creation  of  Subsidiary  Corporation  [i  735]  p  498 
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b.  Reduction  of  Stock  [{  7371  p  498 

c.  Stipervision  by  Public  Commission  [$  738]  p  499 

d.  Common  and  Preferred  Stock  [{  739]  p  500 
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b.  Estoppel  and  Ladies  [i  746]  p  504 
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11.  Payment  of  Tax  or  Bonus  to  State  [J  750]  p  506    - 
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8DB8CBIP7ION8  TO  CAPITAL  STOCK  ADD  PUBCEASE  OF  STOCK  FROM  COBPOBATION 

[U  752-1032]  p  607 

A.  In  General  IJ$  752-7651  p  507 

1.  Relation  of  Stpekhotder  eu  Based  upon  ContiM  li  752]  p  507 
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1.  /nGenerai[$756]p509 

2.  The  Coirporation  Itself  [$  757]  p  510  , 
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C.  Right  to  Subscribe  or  Purchase  [J  761]  p  510 

D.  Formation,  Validity,  and  Effect  of  Contraei  Generally  [H  762-808]  p  610 

1.  In  General  [J  762]  p  510  '        • 

2.  What  Law  Governs  [J  763]  p  511 

3.  The  Formation  of  the  Contract  [J$  764-785]  p  612 
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(1)  Doctrine  That  Subscription  before  Incorporation  Creates  No  LiabilUy  [$  765]  p  612 

(2)  Prevailing  Rule  to  the  Contrary  [$  766]  p  612 
Signing  Articles  or  Certificate  of  Assodciion  or  Incorporation  [i  767]  p  514 
Subscription  before,  but  Delivery  on,  Day  of  Organixaiion  [i  768]  p  514 
Agreement  to  Pay  to  Trustee  for  Corporation  [$  769]  p  616 

(6)  Contract  with  Promoters  Individually  [$  770]  p  616 

c.  Acceptance  of  Offer  [J  J  771-774]  p  516 

(1)  In  General  [i  771]  p  515 

(2)  Application  and  Allotment  [f  772]  p  516 

(3)  Acceptance  Varying  from  Offer  [JJ  773-774]  p  618 

(a)  In  General  [J  773]i>  518 

(b)  Variance  in  Formation  of  Corporation  and  Alteration  of  Subscription,  Articles, 
or  Certifiaiie  [J  774]  p  518 

'   d.  Form  of  Contract  and  Mode  of  Subscribing  [j  {  775-778]  p  618 

(1)  In  (?en«roi  [J  775]  p  518 

(2)  Necessity  for  Writing;  Oral  Subscriptions  or  Other  Contracts  [$  776]  p  519 

(3)  Contracts  Inferred  from  Conduct  [J  777]  p  520 

(4)  Charter  or  Statutory  Requirements  [$  778]  p  520 

e.  Incomplete  and  Indefinite  Subscriptions  [$  779]  p  522 
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f.  Agreements  bOween  Indimduals  Only  [$  781]  p  623 
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a.  InGeneral[i  786] p 626 
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g.  Where  Company  and  Not  Svbaeriber  Gets  Shares  [$  792]  p  529 

5.  IlUgal  and  Ultra  Vires  Contracts  [i  793]  p  529  ' 
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1.  In  General  li  809]  p  538 

2.  Subscriptions  to  Increase  of  Stock  [$  810]  p  542 

3.  What  Subscriptions  May  Be  Counted  M  811]  p  642 

4.  Waiver  or  EstopT^l  [i  812]  p  545 
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J.  Allotment  and  Apportionment  of  Shares  [$  831]  p  555  ^ 
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(3)  Agreements  in  Fraud  of  Other  Subscribers,  Stockholders,  or  Creditors  [J  850]  p  570 
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LdmitcUions  and  Conditions  of  Right  to  Rescind  [$$  867-873}  p  594 
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(g)  Falsity  of  Representation  [J  882]  p  610 
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4.  Discharge  by  Operation  of  Law  [$$  900-919]  p  623 
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e.  Preliminary  Agreements  to  Subscribe  [$  942]  p  637 
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s.  In  General  [i  1199]  p  793 

b.  As  Dependent  on  Time  of  Contracting  [i  1200]  p  794 

c.  Dd>ts  Not  Due  [i  1201]  p  795 

d.  Debt  Barred  by  StatuU  [$  1202]  p  795 

10.  Waiver  or  Estoppd  [$  1203]  p  795 

11.  Priority  li  1204]  p  796 

12.  Discharge  [J  1205]  p  797 

13.  Enforcement  H  1206]  p  797 

XL  DIVIDENDS  [if  1207-1263]  p  798  ^ 

A.  D^nitiona  and  Distinctions  [U  1207-1208]  p  7^  .  . 

1.  Dividend  Defined  [i  1207]  p  798 

2.  Dividends  And  PfofUs  Distinguished  [$  1208]  p  798 

B.  Fund  from  Which  Dividends  May  Be  DtnHwred  M  1209-1225]  p  799  - 

1.  In  General  [f  1209]  p  800 

2.  Reason  for  Rule  [(  1210]  p  801 

3.  Rule  Not  Applicable  to  Corporation  Formed  to  Dispose  of  lis  Capital  [$  1211]  p  801 

4.  Dividends  When  Capital  Stock  Is  Impaired  [$f  1212-1214]  p  801 

a.  In  England  [J  1212]  p  801  - 

b.  In  United  Stales  [H  1213-1214]  p  802 

(1)  In  General  [J  1213]  p  802  , 

(2)  Where  Corporate  Property  Is  Consumed  in  Its  Use  [i  1214]  p  802 
6.  DeterminaUon  of  Net  or  Surplus  Profits  [H  1215-1225]  p  802 

SL.  Netor  Surplus  Profits  Defined  [j  1216]  p  802 

b.  Validity  of  Dividend  to  Be  Determined  in  Light  of  Time  of  Dedaration  [$  1216]  p  804 

c.  Depreciation,  Maintenance,  Upkeep,  Repairs,  and  Taxes  [i  1217]  p  804 

d.  Interest  Charges  and  Debts  [$  1218]  p  805 

e.  Money  Due  But  Not  Realieed  [i  1219]  p  805 

f.  Stock  in  Other  Corporations  [$  1220]  p  806 

g.  Premiums  and  Profits  Realized  from  Bale  cf  Securities  [i  1221]  p  806 
.  Money  Paid  Out  [$  1222]  p  806 
-  i.  Borrowed  Money  [i  1223]  p  806 
j.  Reduction  of  'Capital  Stock  [$  1224]  p  806 
k.  Salutary  Provisions  [$  1226]  p  806 

C.  Dedaration  of  Dividends  [$$  1226-1239]  p  806 

1.  Declaration  Defined  [$  1226]  p  806 

2.  AuthorUy  to  Dedare  [i  1227]  p  807  •  , 

3.  Form  of  Dedaration  [i  1228]  p  807 

4.  Discretion  of  Directors  [H  1229-1237]  p  808 

a.  In  GenercU  [i  1229]  p  808 

b.  Time  and  Place  of  Payment  [$  1230]  p  810 

c.  Cash  Dividends  [$  1231]  p  811 

d.  Scrip  Dividends  {$  1232]  p  811 

e.  Dividends  of  Specific  Property  [J  1233]  p  811  r^  1 
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f.  SUxk  Dividends  U  1234]  p  812 

g.  Ldmitation  of  Diicretion  of  Directors  [U  1235-1237]  p  812 

(1)  In  General  [{,1235]  p  813 

(2)  Discrimination  between  Slqckholders  [$  1236]  p  813 

(3)  Oppressive  Conditions'  [i  1237J  p  815 

5.  Effect  of  Dedaratum  [J  1238]  p  815  * 

6.  Revocation  of  Declaration  [$  1239]  p  816 

D.  Persms  Entitled  to  Dividends  [$$  1240-1245]  p  817 

1.  In  General  [$  1240]  p  817 

2.  As  between  Successive  Holders  of  Shares  [$$  1241-1245]  p  818 

a.  In  General  [J  1241]  p  818 

b.  Vendor  and  Vendee  [i  1242]  p  820 

c.  Pledgor  and  Pledgee  [J  1243]  p  822 

d.  Testator's  Executor  and  Specific  Legatee  [{  1244]  p  823 

e.  Life  Tenant  and  Remainderman  upon  Doath  of  Life  Tenant  {\  1216]  p  823 

E.  Remedies  of  Stockholders  [$$  1246-1254]  p'824  ' 

1.  Adions  to  Recover  Dividends  Declared  W  1246-1252]  p  824 

a.  In  General  [(  1246]  p  824 

b.  Action  by  Transferee  [J  1247]  p  825 
'                             c.  Demand  Necessary  [J  1248]  p  825 

d.  Interest  [J  1249]  p  826 

e.  Sf^rOff  [J  1250]  p  826 

f.  Umitaiion  of  Actions  [$  1251]  p  827 

g.  Laches  [$  1252]  p  828 

2.  Actions  to  Enforce  Declaration  and  Payment  of  Dividends  [{  1253}  p  828 

3.  Actions  to  Et^oin  Dedaration  and  Payment  of  Dividends  [i  1254]  p  828 

F.  Right  to  Dividends  as  between  Life  Tenant  and  Remainderman  [ii  126&-1263]  p  d20 

1.  Conflict  of  Opinion  [4  1255]  p  829 

2.  Intention  of  Creator  of  Estates  to  Govern  [J  1256]  p  829 

3.  Dividends  of  Capital  [J  1257]  p  829 

4.  Cash  Dividends  [i  1258]  p  830 

5.  Stock  Dividends  [$  1259]  p  830 

6.  Massachusetts  Rule  [i  1260]  p  831 

7.  Pennsylvania  Rule  [$  1261]  p  832 

8.  Kentucky  Rule  [{  1262]  p  834 

9.  Rule  in  England  [i  1263]  p  834 

Xn.  MEMBERS  AND  STOCKHOLDERS  [U  1264-1798]  p  834 

A.  Rights  and  Liabilities  a»  to  Corporation  [{J  1264-1354]  p  834 

1.  Who  Are  Members  or  Stockholders  [$$  1264-1273]  p  834 

a.  In  General  [J  1264]  p  834 

b.  Holder  of  Legal  or  Equitable  Title  [J  1265]  p  835 
0.  Incorporators  [J  1266]  p  835 

d.  Directors  [J  1267]  p  835 

e.  Principal  or  Agent  [J  1268]  p  836 

f.  Option  Holder  [i  1269]  p  835 

f.  Custodian  [J  1270]  p  835 
.  Stockholder  of  Holding  Corporation  [J  1271]  p  835 
i.  Evidence  of  Status  [$  1272]  p  835 
j.  Estoppel  to- Deny  Relation  [$  1273]  p  837 

2.  Inception,  Continuance,  and  Termination  cf  Relation  [$$  1274^1282]  p  838 

a.  Acquisition  of  Membership  [U  1274-1277]  p  838 

(1)  In  General  [}  1274]  p  838 

(2)  Subscription  [J  1275]  p  838 

(3)  Transfer  of  Shares  on  Books  [$  1276]  p  839 

(4)  By  Representatives  of  Deceased  Stockholders  [i  1277]  p  839 

b.  Termination  of  Relation  in  General  [$  1278]  p  840 

c.  WUhdrawal  [J  1279]  p  840        ' 

d.  Suspension,  Expulsion,  and  Internal  Discipline  [H  1280-1282]  p  841 

(1)  In  General  [J  1280]  p  841  .  ' 

(2)  Suspension  [$  1281]  p  841 

(3)  Expulsion  [$  1282]  p  841 

3.  Nature  of  Rdation  [$  1283]  p  843 

4.  RighU  in  General  [$  1284]  p  844 

6.  Knowledge  and  Notice  [i  1285]  p  845 

6.  Liability  to  Asseasmmt  ($  1286]  p  845 

7.  Dues  and  Fines  [J  1287]  p  847 

8.  Services  to  Corporation  [{  1288]  p  847 

9.  Rights  as  Creditors  of  Corporation  [J  1289]  p  848 

10.  RighU  as  Individuals  [$  1290]  p  849 

11.  Management  of  Corporate  Affairs  m  1291-1297]  p  849 

a.  In  General  [$  1291]  p  849  r^  1        - 
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b.  As  between  Majority  and  Minority  [{$  1292-1295]  p  850  <" 

(1)  Ordinary  Affairs  [$  1292]  p  850 

(2)  Fundamental  Changes  [H  1293-1295]  p  862 

(a)  Change  of  Purpose  [i  1293]  p  852 

(b)  Dissolutionji  1294]  p  853 

(c)  Reorganization  [J  1296]  p  863 

c.  Agreements  [i  1296]  p  853 

d.  Committees  [{  1297]  p  853 

1?.  Right  to  Information  [U  1298-1319]  p  853 

a.  In  General  [{  1298]  p  853 

b.  Examination  of  Property  [j  1299]  p  853  , 

C.  Inspection  of  Corporate  Books  and  Records  [{}  1300-1318]  p  853 

(1)  Right  GeneraUyii  1300]  p  853 

(2)  Absolute  or  Qualified  Right  [U  1301-1305]  p  854 

(a)  In  Gmer4  [{$  1301-1303]  p  854 

aa.  At  Common  Law  [J  1301]  p  854 

bb.  Und&r  Statutes  [{  1302]  p  856 

cc.  Under  ConstUutional  Provisions  [}  1303]  p  857 

(b)  Insufficient  Grounds  for  Denial  of  Right  [J  1304]  p  858 

(c)  Corporation  Insolvent  or  in  Liquidation  [{  1305]  p  858 

(3)  By4aws  Affecting  Right  [$  1306]  p  859 

(4)  Effect  of  Court  Rules  on  Right  [J  1307]  p  859 

(5)  Books  and  Records  Subject  to  Inspection  [}  1308]  p  859 
.  (6)  Persons  Entitled  to  Inspection  [{  1309]  p  859 

(7)  Exercise  of  Right  [{$  1310-1312]  p  860 

(a)  Time  and  Place  of  Examination  [i  1310]  p  860 

(b)  Assistance  of  Agent,  Attorney,  or  Accountant  [J  1311]  p  860 

(c)  Taking  of  Copies  [i  1312]  p  861 

(8)  Begriesi  and  Refusal  [J  1313]  p  861  ' 

(9)  Remedies  [U  1314^1318]  p  862 

(a)  In  General  [$  1314]  p  862 

(b)  Parties  [J  1315]  p  862 

(c)  Pleadings  [}  1316]  p  862 

(d)  Evidence  [J  1317]  p  862 

(e)  Trial  and  Judgment  or  Decree  [{  1318]  p  883 

d.  Furnishing  Statement  of  Corporate  Affairs  [$  1319]  p  863 

13.  Corporate  Property,  Funds,  and  Securities  [}$  1320-1325]  p  863 

a.  In  General  [J  1320]  p  863  . 

b.  Sole  Stockholder  [i  1321]  p  865 

c  Majority  and  Minority  Stockholders  [}}  1322-1325]  p  865 

(1)  In  General  [J  1322]  p  865 

(2)  Sale  [U  1323-1324]  p  866 

(a)  AU  Property  [}  1323]  p  866 

(b)  Part  of  Property  ({  1324]  p  867 

(3)  Lease  [{  1325]  p  868 

14.  Ac^iring  Adverse  Title  or  Interest  [}  1326]  p  868 

15.  Indukdual  Profits  or  Benefits  from  Corporate  Business  [J  1327]  p  868 

16.  Engaging  in  Competing  Business  [{  1328]  p  868 

17.  Dealings  with  Corporation  [U  1329-1330]  p  868 

a.  In  General  [i  1329]  p  868 

b.  Majority  Stockholders  [$  1330]  p  870  '        . 

18.  Dealings  between  Members  of  Same  Corporation  [i  1331]  p  871 

19.  Membership  in  Different  Corporations  [}  1332]  p  873 

20.  Actions  baween  Stockholders  and  Corporation  [U  1333-1346]  p  873 

a.  Right  to  Sue  [i  1333]  p  873 

b.  Grounds  of  Action  [${  1334-1335]  p  875 

(1)  SuU  by  Stockholder  [J  1334]  p  875 

(2)  Suit  by  Corporation  [J  1336]  p  878 

c.  Form  of  Action  [}  1336]  p  878 

d.  Jurisdiction  [J  1337]  p  879 

e.  Estoppel,  Waiver,  and  Laches  [{  1338]  p  879 

f.  Conditions  Precedent  [J  1339]  p  879 
\    g.  Defenses  [J  1340]  p  880    • 

h.  Parties  [}  1341]  p  880 

i.  Receivers  [i  1342]  p  881 

j.  Pleading  [$  1343]  p  882 
k.  Evidence  [i  1344]  p  883 

i.  Trial,  Judgment,  and  Decree  [i  1345]  p  883 
m.  Costs  and  Attorney's  Fees  [{  1346]  p  884 

21.  Actions  between  Stockholders  [U  1347-1353]  p  884  r^  } 
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a.  InCfeneralli  1347]  p8S4 

b.  Laches,  Limitations,  and  Estoppel  [$  1348]  p  885 

c.  Parties  [i  1349]  p  885 

d.  Pleadings  [}  1350]  p  886 

e.  Issues  [J  1351]  p  885 

f.  Evidence  (J  1352]  p  885 

g.  RdieS  Granted  [J  1353]  p  886 
B.  Medings  (J  J  1354-1443]  p  886 

1.  NecessUy  [{  1354]  p  886 

2.  Place  of  Holding  [}  }  1355-1357]  p  886 

a.  Necessity  of  Holding  within  State  of  Creation  of  Corporation  [H  1355-1356]  p  886 

(1)  In  General  [J  1355]  p  886 

(2)  Waiver  and  Estoppel  [J  1356]  p  887         ' 

b.  Place  within  State  [i  1357]  p  887 

3.  Time  of  Holding  [J  1358]  p  887 

4.  CaUing  Meetings  [{$  1359-1361]  p  887 

a.  Authority  to  CaR  [J  1359]  p  887 

b.  Manner  of  Making  Call  [$  1360]  p  888 

c.  Objections;  Waiver  and  Estoppel  [i  1361]  p  889 

5.  Notice  of  Meeting  [J  J  1362-1375]  p  889 

a.  Necessity  [{}  1362-1363]  p  889 

(1)  Stated  Meeting  [J  1362]  p  889 

(2)  Special  Meeting  [J  1363]  p  889 

b.  Authority  to  Give  Notice  [5  1364]  p  890 

c.  Persons  Entitled  to  Notice  [$  1365]  890 

d.  Length  of  Notice  [i  1366]  p  890 

e.  Form  and  Contents  [J{  1367-1370]  p  890 

(1)  In  General  [J  1367]  p  890 

(2)  Statement,  of  Time  and  Place  of  Meeting  [f  1368]  p  891 

(3)  Business  to  Be  Transacted  [U  1369-1370]  p  891 

(a)  Necessity  of  Statement  [i  1369]  p  891 

(b)  Sufficiency  of  Statement  [J  1370]  p  892 

f.  Mode  and  Sufficiency  of  Service  [$  1371]  p  893 

g.  Waiver  [H  1372-1374]  p  893 


(1)  In  General  [i  1372]  p  893 
(2j  —       -  ■ 


Effect  of  Appearance  and  Participation  [$  1373]  p  893 
(3)  Objections  by  Third  Persons  [i  1374]  p  894 
h.  Ratification  [J  1375]  p  894 

6.  Organization  and  Conduct  in  General  [$  1376]  p  894 

7.  Quorum  [J  J  1377-1382]  p  895 

a.  Necessity  [j  1377]  p  895 

b.  Sufficiency  W  1378-1382]  p  895 

(1)  In  General  [i  1378]  p  895 

(2)  Provisions  of  Charter,  Statute,  or  By-lam  [U  137&-1380]  p  896 

(a)  In  General  [J  1379]  p  896 

(b)  Construction  and  Operation  of  Provisions  [{  1380]  p  897 

(3)  Refusal  of  Members  Present  to  Vote  [J  1381]  p  897 

(4)  Withdraioal  of  Members  from  Meeting  [J  1382]  p  897 

8.  Voting  [{{  1383-1434]  p  898 

a.  Right  to  Vote  [JJ  1383-1402]  p  898 

(1)  In  General  [J  1383]  p  898 

(2)  Effect  of  Motive  or  Interest  [{  1384]  p  898 
(3^  Possession  of  Certificate  [J  1385]  p  899 

(4)  Registration  on  Corporate  Books  [$  1386]  p  899 

(5)  Bona  Fide  Stockholders  [{  1387]  p  900 

(6)  Preferred  Stockholders  [J  1388]  p  901 

(7)  Bondholders  [«  1389]  p  901 

(8)  Directors  [J  1390]  p  901 

(9)  lUegaUy  Issued  Stock  [i  1391]  p  902 

(10)  Unpaid  or  Delinquent  Stock  [i  1392]  p  902 

(11)  Stode  Svhjea  to  Option  or  Executory  Contract  [$  1393]  p  902 

(12)  Joint  Owners  of  Shares  [{  1394]  p  902 

(13)  Pending  Litigation  as  to  Ownership  [$  1395]  p  902 

(14)  Trustees  IJ  1396]  p  903 

(15)  ExeciUors  and  Administrators  [$  1397]  p  903 
•    (16)  Surviving  Partners  [J  1398]  p  904 

(17)  Pledgors  and  Pledgees  [J  1399]  p  904 
a8)  Corporations  [U  1400-1401]  p  904      ' 

(a)  In  Respect  of  Its  Own  Shares  [$  1400]  p  904 

(b)  In  Respect  of  Shares  of  Other  Corporations  [i  1401]  p  905 

(19)  Nonresidents  and  Aliens  [J  1402]  p  906  r^  1 
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Ntanber  of  Votes  to  Which  Stockholder  EntUled  [$  1403]  p  906 
Proxies  [H  1404^1416]  p  907 

(1)  Definition  [$  1404]  p  907 

(2)  Right  to  VoU  by  Proxy  [j  1405]  p  907 

(3)  Who  May  Appoint  Proxies  [J  1406]  p  908  • 

(4)  Who  May  Ad  as  Proxies  [J  1407]  p  909 
(6)  Form  and  Requisites  of  Proxy  [$  1408]  p  909 
(6)  AiUhority  of  Proxy  [jj  1409-1411]  p  910 

(a)  In  General  [$  1409]  p  910 

(b)  Duration  of  Authority  [i  1410]  p  911 

(c)  Ratification  of  UnatOhorized  Acts  ($  1411]  p  911 
Notice  to  Proxy  as  Notice  to  Stockholder  [i  1412]  p  911 
Revocation  of  Proxy  [j  1413]  p  911 
Compelling  Execution  of  Proxy  [J  1414]  p  912 
Determination  of  Validity  [$  1415]  p  912 

(11)  Restraining  Proxy  from  Voting  [i  1416]  p  912 
■     d.  Agreement  as  to  Voting  of  Stock  [H  1417-1419]  p  913 

(1)  In  General  U  1417]  p  913 

(2)  Conibinations  to  Contrd  Management  of  Business  [$  1418]  p  913 

(3)  Separation  of  Right  to  VoU  from  Bengal  Interest  [}  1419J  p  914 

e.  VoHng  Trusts  [J  j  1420-1433]  p  915 

(1)  Definition  [$  1420]  p  915 

(2)  Validity  [{}  1421-1428]  p  915        • 

(a)  In  General  U  1421]  p  916 

(b)  Vnlaufid  Object  [i  1422]  p  915 

(c)  Reservation  of  Power  of  Revocation  or  Contrd  [{  1423]  p  916 

(d)  Fixed  Period  of  Irrevocability  [$  j  1424r-1425]  p  917 

aa.  In  General  [J  1424]  p  917 

bb.  Power  Coupled  with  an  Interest  [{  1425]  p  918 

(e)  VeOing  Control  in  Minority  Stockholders  [}  1426]  p  919 
(rt  Absence  of  Assent  of  Qtmers  qf  Stock  [{  1427]  p  919 
(g)  Inclusion  of  Stock  Owned  by  Corporation  [  j  1428]  p  919 

(3)  Trustee  [}J  1429-1431]  p  919 

(a)  QualificatOms  [i  1429]  p  919 

(b)  Rights  and  Liabilities  [J  1430]  p  919 

(c)  Compensation  [J  1431]  p  919 

(4)  Evidence  to  Establish. [§  1432}  p  920 

(5)  Remedies  against  Illegality  [$  1433]  p  920  ' 

f.  Number  or  Majority  Necessary  to  Decision  [J  1434]  p  920 
9.  Minutes  and  Record  [$  1435]  p  920 

10.  Postponement  and  Adjournment  [$  1436]  p  921 

11.  Conclusiveness  of  Action  [$  1437]  p  922 

12.  Presumptions  and  Questions  of  Fact  [§  1438]  p  922 

13.  Judicial  Supervision  [$$  1439-1443]  p  923 

a.  In  General  [J  1439]  p  923 

b.  Injunction  against  Meeting  [  j  1440]  p  923 

c.  Injunction  against  Voting  [$^  1441-1443]  p  923 

(1)  In  General  [J  1441]  p  923 

(2)  Notice  [i  1442]  p  923 

(3)  Parties  li  1443]  p  924 

C.  Suing  or  Defending  on  Behalf  of  Corporation  [$  J  1444-1473]  p  924 

1.  Right  to  Sue  [H  1444-1446]  p  924 

a.  In  General  [i  1444]  p  924 

b.  Wrongs  BUh  to  Individual  and  Corporation  [J  1445]  p  929 

c.  Necessity  of  Right  of  Action  in  Corporation  [}  1446]  p  929 

2.  Right  to  Defend  or  Intervene  [i  1447]  p  929 
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aa.  In  General  [}  1666]  p  1072 

bb.  Effect  of  Fraud  and  Collusion  [  j  1667]  p  1073 
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(i)  Demand  on  Corporation  for  Payment  of  2>eW  [J  1709]  p  1094. 
(j)  Demand  on  Purchaser  of  Stock  before  Suit  against  Seller  for  Unpaid  Subscrip- 
tion [J  1710]  p  1095 
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C.  J.  p  1048. 
Boom  companies  see  IMwgtar  [26  Cyc  1669], 
Building  and  loan  associations  see  BSUdiaf  i 

Assoetatians  9  C.  J.  p  916. 
Bridge  companies  see  Bzldfes  {{  10-45,  61. 
Oanal  companies  see  Osaals  {{  58-61. 
Carriers  see  Oantara  10  C.  J.  p  1. 
Cemetery  companies  see  Onneticles  II  6-K. 
Charitable  corporations  see  OharHt—  |{  101-109. 
Churdies  see  SaU|rioaa  flodsttsa  [84  Cyc  1118]. 
Clubs  see  mxCbm  11  C.  J.  p  921. 
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L    IK  GENEBiAL 


[i  1]  A.  DefinitioiL  A  corporation  is  a  collec- 
tion of  natural  persons,  joineid  together  by  their 
voInntai7  action  or  by  legal  compulsion,  by  or 
under  the  authority  of  an  act  of  the  legislature, 
consisting  either  of  a  special  charter  or  of  a  gen- 
eral permissive  statute,  to  accomplish  some  pur- 
pose, pecuniary,  ideal,  or  governmental,  authorized 
by  the  charter  or  governing  statute,  under  a  scheme 


of  oiganization,  and  by  methods  thereby  prescribed 
or  permitted;  with  the  faculty  of  having  a  con- 
tinuous succession  during  the  period  prescribed  by 
the  legislature  for  its  existence,  of  having  a  corpo- 
rate name  by  which  it  may  make  and  take  contracts, 
and  sue  and  be  sued,  and  with  the  faculty  of  acting 
as  a  unit  in  respect  of  all  matters  within  the  scope 
of  the  purposes  for  which  it  is  created.^    It  will 


1.  Definition  of  Judge  Seymour  D. 
Thompson   [10  Cyc  14S1. 

[a]  Othn  aeflalttoBSl  (1)  "A 
leBai  Institution  devised  to  confer 
uiion  the  Individuals  of  which  It  la 
composed  powers,  privileges  and  Im- 
munities which  they  would  not  oth- 
erwise possess."  Coyle  v.  Mclntlre, 
12  Del.  44,  88.  30  A  728,  40  AraSR 
109.  (2)  "An  artificial  person,  cre- 
ated by  the  Legislature."  South 
Carolina  R.  Co.  v.  McDonald,  5  Oa. 
Sai,  636.  (3)  "A  corporation  iB  a 
hody  created  by  law,  composed  of  in- 
dividuals united  .under  a  common 
name,  and  having  succession  while 
it  shall  exist.  It  Is  the  creature  of 
the  law,  and  derives  all  its  powers 
and  capacities  from  the  law  of  Its 
creation."  Chillicothe  Bank  v. 
Swayne,  8  Oh.  267,  286,  32  AraD  707. 

(4)  "An  artificial  being  created  by 
law,  and  composed  of  Individuals 
who  subsist  as  a  body  politic  under 
a  special  denomination,  with  the  ca- 
pacity of  perpetual  succession,  and 
of  acting,  within  the  scope  of  Its 
charter,  as  a  natural  person."  Fiet- 
eam  v.  Hay,  122  III.  2n.  296,  18  NB 
601,  S  AmSR  492.  (S)  "A  personi- 
fication of  certain  legal  rights  under 
a  description  Imposed  upon  it,  by 
the  power  which  created  it."  U.  S. 
Bank    v.    State,     20    Miss.    46«,    469. 

(5)  "  'A  body  politic  or  corporate, 
formed  and  authorised  by  law'  to 
act  as  a  single  person."  Bradley 
Fertiliser  Co.  v.  South  Pub.  Co.,  4 
Misc.  172.  176,  23  NTS  676  [quot 
Imperial  D.].  (7)  "An  artificial  per- 
son created  by  law  as  the  represen- 
tative of  those  persons,  natuml  or 
artificial,  who  contribute  to,  or  be- 
come holders  of  shares  In,  the  prop- 
erty entrusted  to  it  for  a  common 
purpose."  Gibbs'  Kat.,  167  Fa.  69,  69, 
27  A  383.  22  LRA  276.  (8)  "An  arti- 
ficial person  created  by  law  for  the 
purpose  of  becoming  the  business 
representative,  agent  or  trustee  of 
so  many  persons  as  may  join  to  fur- 
nish the  money  with  which  the  busi- 
ness to  be  done  by  the  corporation 
may  b«  carried  on."  Com.  v.  Pall 
Brook  Coal  Co.,  166  Pa.  488,  494,  26 
A  1071.  (9)  "A  legal  person  with  a 
special  name  composed  of  such  mem- 
bers and  endowed  with  such  powers 
and  such  only  as  the  law  prescribes." 
1  Dillon  Uun.  Corp.  (3d  ed.)  |  18 
[quot  Coyle  v.  Mclntlre.  12  Del.  44, 
88,  30  A  728.  40  AmSR  109;  Andrews 
Bros.  Co.  V.  Toungstown  Coke  Co., 
10  Oh.  Fed.  Dec.  306,  811].  (10)  "A 
corporation  is  an  artificial  entity 
and  a  fictitious  person,  and  Is  only 
endowed  witb  life  and  the  capacity 
to  organise,  to  act  and  be  acted  upon, 
to  contract  and  be  contracted  with, 
to  sue  and  be  sued,  to  manage  its 
buaineos,  perform  its  functions,  ex- 
ercise its  franchises,  and  accom- 
plish its  objects,  through  natural 
persons,  and  Its  personal  members 
and  ofllcers,  in  the  corporate  name." 
State  V.  Milwaukee,  etc.,  R.  Co.,  46 
Wis.  679,  692.  (11)  "A  collection  of 
many  individuals,  united  into  one 
body,  under  a  specific  denomination, 
having  perpetual  succession  under  an 
artifldal  form,  and  vested,  by  the 
policy  of  the  law,  with  the  capacity 
of  acting,  in  several  respects,  as  an 
individual."  1  Kyd  Corp.  13  [quot 
Philli|>s  Academy  v.  King,  12  Mass. 
S4«,  664;  Peo.  v.  North  River  Sugar 
Refining  Co.,  3  NTS  401,  407,  22  Abb 
NCas  1C4  (aflt  64  Hun  354,  7  IfTS 
406.  6  LiRA  386  [aff  121  N.  T.  582,  24 
NE  834.  1«  AmSR  813.  9  LRA  sil); 
Warner  v.  Beers,  23   Wend.   (N.  T.) 


103,  173;  State  v.  Standard  Oil  Co., 
49  Oh.  St.  137,  178,  30  NE!  279.  34 
AmSR  641,  IS  LRA  146:  Toledo  Bank 
V.  Toledo,  1  Oh.  St.  622.  642;  In  re 
German  Lutheran,  etc..  Church,  9  Pa. 
Co.  12,  13].  (12)  "A  collection  of 
individuals  united  In  one  body,  un- 
der such  a  grant  of  privileges  as  se- 
cures a  succession  oi  members  with- 
out changing  the  identity  of  the 
body,  and  constitutes  the  members 
for  the  time  being  one  artificial  per^ 
son,  or  legal  being,  cwable  of  trans- 
acting some  kind  of  buisiness  like  a 
natural  person."    Peo.  v.  Watertown, 


1  HlU  (N.  T.)  616,  620  [quot  Sand 
ford  V.  New  Tork,  15  HowPr  (N.  T.) 
172.   176;  Niagara  County  v.  Peo.,   7 


Hill  (N.  T.)  604,  612].  (13)  "Cor- 
porations aggregate  are  artificial 
beings  createdf  for  specific  and  lim- 
ited objects,  public  or  private,  in  or- 
der to  conduct  and  continue  in  suc- 
cession the  interests  pertaining  to 
those  objects  by  the  exercise  collec- 
tively of  appropriate  legitimate 
means,  such  as  natural  persons  may 
employ  individually.  The  difference 
between  the  powers  of  corporations 
and  individuals  Is  to  be  found  main- 
ly in  the  limited  objects  of  the  for- 
mer and  the  necessity  of  their  act- 
ing in  a  concrete  character."  Rl- 
vanna  Nav.  Co.  v.  Dawson,  3  Gratt 
(44  Va.)  19,  46  AmD  188.  (14)  "A 
private  corporation  may  be  defined 
as  an  association  of  persona  to  whom 
the  sovereign  has  offered  a  fran- 
chise to  become  an  artificial,  Juridi- 
cal person,  with  a  name  of  its  own, 
under  which  they  can  act  and  con- 
tract, and  sue  and  be  sued;  and  who 
have  either  accepted  the  offer  and 
effected  an  organijKitlon  in  sub- 
stantial conformity  with  its  terms 
(in  which  case  a  corporation  de  Jure 
has  been  constituted),  or  have  done 
acts  indicating  a  purpose  to  accept 
such  offer  and  effected  an  organiza- 
tion designed  to  be,  but  in  fact  not, 
in  substantial  conformity  with  'its 
terms  (in  which  case  a  corporation 
de  facto  has  been  constituted)." 
Per  Baldwin,  C.  J.,  in  Mackay  v. 
New  Tork.  etc.,  R.  Co.,  82  Conn.  73, 
81,  72  A  583,  24  LRANS  768.  (16) 
For  further  definitions  see  Balti- 
more, etc.,  R.  Co.  V.  Fifth  Baptist 
Church,  108  V.  S.  317,  330,  2  SCt 
719,  27  L.  ed.  739;  In  re  Carthage 
Lodge.  No.  365,  I.  O.  O.  F.,  230  Fed. 
694,  701  [clt  Cyc];  Cassatt  v.  Mitch- 
ell Coal,  etc.,  (:o.,  ISO  Fed.  32,  44,  81 
CCA  80.  10  LRANS  99;  Falconer  v. 
Campbell,  8  F.  Cas.  No.  4,620,  2  Mc- 
Lean 195,  198:  Falrhope  Single  Tax 
Corp.  V.  Melville,  193  Ala.  289,  304, 
69  S  466;  Crystal  Park  Co.  v.  Morton, 
27  Colo.  A.  74,  77,  146  P  666;  Adams 
V.  Georgia  R.,  etc.,  Co.,  142  Ga.  497, 
83  SB  131:  Levert  v.  Shirley  Plant- 
ing Co.,  135  La.  929,  931,  66  S  801; 
Mfoton  V.  Del  Corral,  132  La.  730, 
736,  61  S  771;  Julian  v.  Kansas  City 
Star  Co.,  209  Mo.  36,  66,  107  SW  496; 
State  V.  Turley,  142  Mo.  403,  410,  44 
SW  267:  Ex  p.  Rickey,  31  Nev.  82, 
99,  100  P  134,  136  AraSR  651;  Mer- 
rick v.  Van  Santvoord,  34  N.  T.  208, 
218;  Matter  of  Willmer,  163  App. 
DIv.  804,  138  NTS  649;  Feiner  v. 
Relss.  98  App.  Dlv.  40,  90  NTS  668; 
Fifth  Ave.  Coach  Co.  v.  New  Tork, 
68  Misc.  401,  111  NTS  769  [all  126 
App.  DiV.  667.  110  NTS  1037  (aff 
194  N.  T.  19,  86  NB  824,  21  LRAMS 
744,  16  AnnCIfts  696  [aff  221  U.  S. 
467,  81  SCt  709,  66  L.  ed.  815])];  War- 
ner V.  Beers,  23  Wend.  (N.  T.)  103, 
189;  Thomas  v.  Dakin.  28  Wend.  (N. 
T.)  a,  70;  Rhodes  v.  Love.  163  N.  C 


468,  472,  69  SB  436;  Toledo  Bank  v. 
Bond,  1  Oh.  St.  622,  642;  Pascual  v. 
Del  Sas  Orozco,  19  Philippine  82,  '86; 
Cuebas  v.  Banco  Territorial,  4  Porto 
Rico  Fed.  208,  210;  De  Diego  v. 
House    of    Delegates,    6    Porto    Rico 

110,  113;  American  Fork  City  v. 
Charller,  43  UUh  231,  2S6,  134  P 
739;  Roberts  v.  W.  H.  Hughes  Co..  8< 
Vt.  76,  88,  83  A  807;  People's  Pleas- 
ure Park  Co.  v.  Rohleder,  109  Va. 
439.  446,  61  SB  794,  63  SB  981;  State 
V.  xacoma  R..  etc.,  Co.,  61  Wash. 
607,  613,   112   P  606,   32  LRANS   720. 

rbl  A  ootporatton,  aa  a  fzaaeliiaa. 
— (1)  A  corporation  has  also  been 
denned  as  a  franchise.  Thus  Comyn, 
defining  «,  corporation  by  the  an- 
cient common  law,  says  that  it  is 
"a  franchise  created  by  the  king," 
and  "a  body  conE^tltuted  by  policy, 
with  a  capacity  to  take  or  to  do.*' 
4  Comyns  pig.  p  332  [quot  Central 
R.,  etc,  Co.  V.  State,  64  Gra.  401. 
406].  (2)  And  (Chancellor  Kent  de- 
fines a  corporation  as  "a  franchise 
possessed  by  one  or  more  individuals, 
who  subsist,  as  a  body  politic,  un- 
der a  special  denomination,  and  ar* 
vested,  by  the  policy  of  the  law, 
with  the  capacity  of  perpetual  suc- 
cession, and  of  acting  in  aeveral  re- 
spects, however  numerous  the  asso- 
ciation may  be,  as  a  single  Individ- 
ual." 2  Kent  Comm.  p  267  [quot 
Porter  v.   Rockford,   etc.,   R.  Co.,    76 

111.  661,  673;  State  v.  Payne,  129 
Mo.  468,  478,  31  SW  797,  83  LRA 
676;  Farmers'  L.  &  T.  0>.  v.  New 
Tork.  7  HlU  (N.  T.)  261,  2831.  See 
also  Gifford  v.  Livingston,  i  Den. 
(N.  T.)  380,  396  (where  Senator 
Band  defines  a  corporation  as  "a 
franchise  granted  by  government,  by 
which  the  members  merge  their  indi- 
vidual characters  into  one  artificial 
legal  existence");  De  Diego  v.  House 
of  Delegates,  6  Porto  Rico  110,  113. 
(3)  A  ''corporation"  is  defined  to  be 
a  franchise  which,  "like  other  fran- 
chises, is  an  Incorporeal  heredita- 
ment issuing  out  of  something  real 
or  personal,  or  concerning  or  annexed 
to,  and  exercisable  within  a  thing 
corporate.  To  this  .grant  or  this 
franchise  the  parties  are,  the  king, 
and  the  persons  for  whose  benefit  it 
is  created,  or  trustees  for  them." 
Deadwood  First  Nat.  Bank  v.  Rocke- 
feller, 195  Mo.  15,  43,  93  SW  761 
[quot  definition  in  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  618,  657. 
4  L.  ed.  629].  (4)  Properly  speaking, 
however,  the  franchise  ia  not  th» 
corporation,  but  the  right  to  exist 
and  act  aa  a  corporation.  See  the 
definitions  supra  thia  note. 

[c]  Absance  of  oonadMiM  aaA 
■ouL— In  Tlpling  v.  Pexall,  2  Bulstr. 
233,  80  Reprint  1086.  Lord  Ook» 
said:  "The  opinion  of  Manwood 
Chief  Baron,  was  this,  as  touching 
corporations,  that  they  were  In- 
visible. Immortall,  and  that  they 
had  no  sonle;  and  therefore  no  sub- 
ptena  lieth  against  them,  because 
they  have  no  conscience  nor  soule; 
a  corporation  is  a  Imdv  aggregate; 
none  can  create  soules  but  God,  but 
the  King  creates  them,  and  there- 
fore they  have  no  soules;  they  can- 
not speak,  nor  appear  in  person,  but 
by  attorney,  and  this  was  the  opinion 
of  Manwood  Chief  Baron,  touchlnff 
corporations." 

[d]  OoBtpoaaA  of  panoaa  la  tlMlr 
Voliaoaa  oa»a«ltr>— A  corporation 
aggregate  is  an  artificial  and  inteK 
lectual  being,  composed  generally  of 

fiersons  in  their  natuval  capacity,  but 
t  may  also  be  composed  of  persona 


so     [14  C.  J.] 
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[§  1 


thus  be  seen  that  a  corporation  is  not  only  a  legal 
entity  or  artificial  person  separate  and  distinct  from 
the  natural  persons  who  compose  it,^  but  it  is  also 
a  collection  of  individuals,  and  this  conception  of  it 
is  recognized  by  the  courts  whenever  the  fiction 
of  the  legal  entity  is  urged  to  a  purpose  not  within 
its  reason.' 

DefinitiMi  of  Chief  Jnstice  MaishalL  The  fol- 
lowing definition  of  a  corporation  was  given  by 
Chief  Justice  Marshall  in  the  celebrated  Dartmouth 
Collie  case:  "A  corporation  is  an  artificial  being, 
invisible,  intangible,  and  existing  only  in  cont«n- 
plation  of  law.  Beio^  the  mere  creature  of  law, 
it  possesses  only  those  propertiei^  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly  or 
as  incidental  to  its  very  existence.  These  are  such 
as  are  supposed  best  calculated  to  effect  the  object 
for  which  it  was  created.  Among  the  most  impor- 
tant are  immortality,  and,  if  the  expression  may  be 
allowed,  individnality;  properties,  by  which  a  per- 


petual succession  of  many  persons  are  considered 
as  the  same,  and  may  act  as  a  single  individual. 
They  enable  a  corporation  to  manage  its  own 
affairs,  and  to  hold  property,  without  the  perplexing 
intricacies,  the  hazardous  and  endless  necessity,  of 
perpetual  conveyances  for  the  purpose  of  trans- 
mitting it  from  hand  to  hand.  It  is  chiefly  for  the 
purpose  of  clothing  bodies  of  men,  in  succession, 
with  these  qualities  and  capacities,  that  corpora- 
tions were  invented,  and  are  in  use.  By  these 
means,  a  perpetual  succession  of  individuals  are 
capable  of  acting  for  the  promotion  of  the  particu- 
lar object,  like  one  immortal  being."* 

Statutory  and  constiLtntional  definitions.  In  some 
jurisdictions  a  corporation  is  defined  by  statute.' 
This  doctrine  appUes  and  in  many  of  the  state 
constitutions  in  which  restraints  have  been  im- 
posed on  the  li^islature  with  respect  to  corpora- 
tions, and  in  which  prohibitions  and  regulations 
have  been  directly  imposed  on  them,  it  has  been 


In  their  political  capacity  of  mem- 
bers of  other  corporations.  State 
TJnlv.  V.  Williams,  9  Gill  &  J.  (Md.) 
t«E,  8»S,  »1  AmO  72. 

[e]  Btooxpoiktlon  dlattatgnUlMd.^ 
A  corporation  is  a  civil  institution. 
It  is  established  by  a  la'v«  of  the  state 
from  Considerations  of  public  policy. 
Its  existence,  its  capacities,  and  its 
powers  are  all  conferred  by  law 
irom  some  real  or  supposed  public 
benefit  to  result  from  it.  It  is 
a  political  institution  of  the  state. 
"'The  words  incorporation  and  cor- 
poration are  frequently  confounded, 
particularly  in  the  old  books.  The 
distinction  between  them  Is,  how- 
ever, obvious;  the  one  is  a  political 
Institution;  the  other  only  the  act  by 
which  that  institution  Is  created. 
When  a  corporation  Is  said  to  be  a 

?>erson,  it  Is  understood  to  be  so  only 
n  certain  respects,  and  for  certain 
{lurposes,  for  ft  is  strictly  a  political 
nstltution.'  "  Toledo  Bank  v.  Bond, 
Oh.  St.  622,  S42  [clt  Angell  &  A. 
Corp.  pp  t,  4]. 

[f]  Btat*  as  a  aoxporation<— (1) 
In  Indiana  v.  Woram,  6  Hill  (N.  T.) 
S3,  88.  40  AmD  878,  it  U  said:  "That 
a  state  is  a  corporation  cannot  be 
doubted.  It  Is  a  legal  being,  capable 
of  transacting  some  kinds  of  bus- 
iness like  a  natural  person,  and  such 
a  being  is  a  corporation."  To  same 
efTect  In  re  Wjeatem  Impl.  Co.,  166 
Fed.  576.  583  [afC  171  Fed.  81,  96  CCA 
185].  (2)  But  it  was  held  that  a 
state  was  not  a  corporation,  as  the 
term  was  used  in  i  103  of  the  act  of 
congress  of  June  80,  1864,  as 
amended  by  the  act  of  March  3,  1865, 
which  decutred  "  that  every  person, 
firm,  company,  or  corporation,  own- 
ing or  possessing,  or  having  the  care, 
or  management  of  any  railroad, 
canal,  steamboat,  ship,'  etc.,  'en- 
gaged, or  employed  in  the  business 
of  transporting  passengers,  or  prop- 
erty for  hire,  or  In  transporting  the 
malls  of  the  United  States  .  .  .  shall 
be  subject  to  and  pay  a  duty  of  two 
and  one-half  per  centum  upon  the 
gross  receipts  of  such  railroad,  canal, 
steamboat,  ship,'  etc."  £tate  v. 
Atkins,  si  Oa.  315,  818,  10  F.  Cas. 
No.  6,350.  (3)  The  state  is  not  a 
corporation  within  the  meaning  of 
L..  (1905)  c  175,  amending  Code  Civ. 
Proc  i  1391,  authorlxing  an  execu- 
tion against  the  wages  or  salary  of 
the  Judgment  debtor,  and  making  It 
the  duty  of  any  person  "or  corpora- 
tion, municipal  or  otherwise,  to 
whom  the  execution  shall  be  pre- 
sented, and  who  shall  be  Indebted  to 
the  Judgment  debtor,  to  pay  over  to 
the  officer  the  amount  of  the  debt. 
Osterhoudt  v.  Stade,  183  App.  Div. 
88,  85,  117  NTS  809. 

[g]  Vh*  hoMM  of  AelentM  of 
Tvrko  atoo  was  held  not  to  be  a  cor- 

K ration  within  the  above  definitions. 
I   Diego  V.   Houa*  of   Delegates,   6 


Porto   Rico  110,   118. 

[h]  A  ottj  or  otiMr  ttnuloipalltor, 
although  a  corporation  (see  infra  ii 
48,  44),  is  not  necessarily  included 
in  the  terra  "corporation,  as  used 
in  a  constitutional  or  statutory  pro- 
vision, for  private  corporations  only 
may  be  intended.  Whether  it  is  or 
not  depends  on  the  intention  and  is 
a  question  of  construction.  Puget 
Sound  Tract.,  etc.,  Co.  v.  Tacoma,  217 
Fed.  266,  270:  Paragould  v.  Milner, 
114  Arte.  834.  336,  170  SW  78:  Church 
E&ttension  M.  E.  Church  South  v. 
Taylor  County,  162  Ky.  618,  158  8W 
747  (county);  Franklin  Sav.  Bank  v. 
Framlngham,  212  Mass.  92,  98  VE 
826;  Donahue  v.  Newburyport,  211 
Mass.  561,  98  NE  1081,  AnnCasl913B 
742;  Kearny  v.  Jersey  City,  78  N.  J. 
L.  77,  79,  73  A  110  faff  79  N.  J.  L. 
699  mem,  76  A  1118  mem];  Oster- 
houdt V.  Stade.  133  App.  Dlv.  83,  117 
NTS  809;  Rosenstock  v.  New  Tork, 
101  App.  Div.  9,  91  NTS  787:  Bwes 
V.  Fowler,  43  ^Isc.  603,  89  NTS  685; 
Bramlett  v.  Greenville  City  Counoll, 
88   S.   C.    110,   116,    70    SE   450. 

[i]  State  board  of  health  not  a 
corporation  see  Peo.  v.  Dunn,  255  III. 
289.    99   NE  677. 

[J]  State  board  of  pharmaoy  not 
a  corporation  see  King  v.  Kentucky 
Bd.  of  Pharmacy,  157  Ky.  62,  64,  162 
SW  561. 

Assoolatloas  dictlngnlahed  see  As- 
sociations i   2. 

9.  Ooipoiatioa  aa  a  legal  aatit/ 
see  infra  i  5  et  seq. 

3.  Ooiporatioii  aa  oollaotkia  of 
natural  persoas  see  Infra  {  20  et 
seq. 

4,  Dartmouth  (College  v.  Wood- 
ward, 4  Wheat  (U.  8.)  S18,  636,  4 
L.  ed.   629. 

[a]  Daflalttoa  q.natad^-(l)  The 
first  part  of  this  celebrated  definition, 
ending  with  the  words  "incidental  to 
Its  very  existence,"  was  quoted  with 
approval  by  Taney,  C.  J.,  in  Augusta 
Bank  v.  Earle,  13  Pet.  (U.  S.)  619, 
687,  10  U  ed.  274.  (2)  The  entire 
passage  was  quoted  arguendo  by 
Wayne,  J.,  in  ^ving  the  opinion  of 
the  court  In  Louisville,  etc.,  R.  Co. 
V.  Letson,  2  How.  (U.  S.)  497,  668, 
11  L.  ed.  363,  in  favor  of  the  propo- 
sitlnn  that  a  corporation  may  be 
regarded  as  a  "citizen"  within  the 
meaning  of  the  federal  constitution 
and  the  Judiciary  Act,  for  the  pur- 
poses of  federal  Jurisdiction  founded 
on  diverse  state  cltlxenship.  (3)  It 
was  also  quoted  in  whole  or  in  part 
In  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  44,  20  SCt  618,  44  U  ed. 
657;  U.  S.  V.  Stanford.  70  Fed.  346, 
368  [aff  161  U.  S.  418,  16  SCt  676.  40 
L.  ed.  751]  (per  Gilbert,  J.}:  Fair- 
hope  Single  Tax  Corp.  v.  Melville, 
193  Ala.  289,  804,  68  S  466:  Dillard 
V.  Webb,  66  Ala.  468,  474j  Ex  p. 
Conway,  4  Ark.  302,  861;  tJtley  v. 
Clark-Gardner  Lode  Min.  Co.,  4  Colo. 


869,  372;  Colte  v.  Savings  Soc,  33 
Conn.  173,  186;  Higgins  v.  Down- 
ward, 13  Del.  227.  240,  32  A  133,  40 
AmSk  141;  Coyle  v.  Mclntire,  12 
Del.  44,  88,  SO  A  728.  40  AmSR  109; 
Derlnger  v.  Deringer,  10  Del.  416, 
429,  1  AmSR  160;  Goldsmith  v. 
Rome,  etc.,  R.  Co.,  62  Oa.  463,  481: 
Mather  v.  Ottawa,  114  111.  669,  664.  8 
NB  216;  Cutshaw  v.  Fargo,  8  Ind.  A. 
691,  693,  34  NB  376,  86  NE  660;  State 
V.  Stormont,  24  Kan.  686,  691  (hold- 
ing that  "Immortality  is  a  legitimate 
attribute  to  be  conferred  on  a  cor- 
poration"); Land  Grant  R.,  etc.,  Co. 
V.  Coffey  County,  6  Kan.  246,  253; 
Miller  V.  Ewer,  27  Me.  609,  518.  46 
AmD  619;  Swan  v.  Williams,  2  Mich. 
427,  433;  Deadwood  First  Nat.  Bank 
V.  Rockefeller,  196  Mo.  15,  48.  93  SW 
761;  Horbach  v.  Tyrrell,  48  Nebr. 
614,  626,  67  NW  485,  489.  37  LRA 
434;  Cole  v.  Bergen  County  Mut. 
Assur.  Assoc,  26  N.  J.  L.  862,  365 
(holding  that  "the  great  object  of 
an  incorporation  is  to  bestow  the 
character  and  properties  of  person- 
ality and  individuality  upon  the 
legal  entity  called  the  corporation,  as 
distinct  from  the  persons  of  the 
corporators");  Codd  v.  Rathbone,  19 
N.  T.  37.  40  (liolding  that  Individuals 
engaged  In  carrying  on  the  business 
of  banking  under  the  banking  law 
of  1838  were  not  corporations); 
Curtis  V.  Leavitt,  15  N.  T.  9,  209, 
257;  Gifford  v.  Llvlngton,  2  Den.  (N. 
T.)  380,  396;  Felner  v.  Reiss,  98  App. 
Dlv.  40,  46,  90  NTS  668;  Warner  v. 
Beers,  23  Wend.  (N.  T^)  103,  124,  148 
(dealing  with  definitions  of  a  cor- 
poration);     Thomas     v.      Dakin,      22 


Wend.  (N.  T.)  9,  100  (referrim 
especially  to  the  quality  of  perpetua 
succession);     PasCual     v.     Del     Sax 


5 


Orozco,  19  Philippine  82,  86;  Mc- 
Candless  v.  Richmond,  etc.,  R.  Co., 
88  S.  C.  103,  110,  16  SB  429,  18  LRA 
440  (adding  that  "one  of  the  rights 
conceded  in  this  country  to  corpora- 
tions is  that  of  being  a  person  in 
the  eyes  of  the  law");  CJharleston 
Ins.,  etc.,  Co.  v.  Sebring,  26  S.  C.  Bq. 
342,  346  (dealing  with  the  definitions 
of  a  corporation);  Waterbury  v. 
Laredo,  60  Tex.  619,  621;  Roanoke 
Oas  Co.  V.  Roanoke,  88  Va  810,  824, 
14  SB  665;  Richardson  v.  Clarksburg. 
30  W.  Va  491,  494,  4  SB  774-  Hop* 
V.  Valley  City  Salt  Co.,  25  W.  Va. 
789,  797;  Ulrich  v.  National  Ina.  Ck>., 
42   U.  C.  Q.  B.  141,  158. 

5.  See  statutory  provisions  and 
cases  infra  this  note. 

[a]  statntorr  ««liBltl<ma.— <l)  "A 
corporation  is  an  artificial  person 
created  by  law  for  specific  purposes, 
the  limit  of  whose  existence,  powers, 
and  liberties,  Is  fixed  hy  [the  act  of 
Incorporation,  usually  called]  ita 
charter."  Civ.  Code  (1896)  J  1831 
[quot  Venable  v.  Southern  Granlta 
Co.,  135  Ga.  508,  510,  69  SB  822. 
32  LRANS  446].     (2)  "A  creature  of 
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thought  neoessaiy  to  define  the  word  "  corpora* 
tion"  as  used  in  the  particular  constitution.  The 
term  as  used  in  several  recent  constitutions  is  to 
be  construed  a&  meaning  any  association  or  joint 
stock  coihpany  exercising  powers  and  privileges 
not  possessed  by  partnerships  or  individuals.' 

[(  2]  B.  Origin  and  History.  It  seems  that  cor- 
porations were  known  to  the  Greeks  as  early  as  in 
the  time  of  Solon  (638-558  B.  C),  who  per^ 
mitted  snch  "associations,  whether  for  purposes  of 
mere  affection,  of  business,  or  of  devotion,"  subject 
only  to  the  condition  that  their  purposes  should  not 
be  contrary  to  the  general  law  of  the  land.'  But 
they  were  recognized  by  the  Romans  at  an  earlier 
date,  for,  according  to  Plutarch,  they  were  intro- 
duced by  Numa  Pompilius,  the  second  legendary 
king  of  Rome  (715-672  B.  C),  "who  finding,  upon 
his  accession,  the  city  torn  to  pieces  by  the  two 
rival  factions  of  Sabines  and  Romans,  thought  it  a 
prudent  and  politic  measure  to  subdivide  these  two 
into  many  smaller  ones,  by  instituting  separate 
societies  of  every  manual  trade  and  profession."* 
' '  They  were  afterwards  much  considered  by  the  civil 
law,  in  which  they  were  called  universitates  (uni- 
versities) as  forming  one  whole  out  of  many  indi- 
viduals; or  coUegia  (college),  from  being  gathered 
together";  and  "they  were  adopted  also  by  the 
canon  law,  for  the  maintenance  of-  ecclesiastical 
discipline."*  The  Romans  established  corporations 
in  Britain  after  its  conquest,  and  subsequently  such 
bodies  were  established  and  recognized  by  English 
law  for  various  purposes,  municipal,  charitable,  and 
purely  private,  on  principles  adopted  chiefly  from 
the  Roman  or  civil  law.^**  Various  corporations, 
both  public  and  private,  were  also  created  in  the 
American  colonies  by  the  English  kings  or  parlia- 
ment, and  some  of  these  still  exist;  and  since  our 
independence,  under  legislative  enactments  of  the 
states  and  of  the  United  States,  by  which  alone 
corporations  may  now  be  created  or  authorized,  they 
have  been  created  and  exist  in  great  numbers 
and  for  almost  every  purpose,  both  public  and 
private, 

[i  3]  0.  Nature  and  Attributes — 1.  In  General 
As  an  analysis  of  the  definition  will  show,*^  a  cor- 


poration, while  it  is  an  association  of  individuals, 
is  also  something  more>  It  is,  in  contemplation  of 
law,  an  artificial  being  or  person  created  by  law 
having  a  legal  entity  oitirely  separate  and  dis- 
tinct from  the  individuals  who  compose  it,  with 
the  capacity  of  continuous  existence  or  succession 
notwithstanding  changes  in  its  membership,"  and 
having  also  the  capacity,  as  such  legal  entity  and 
artificial  person  in  the  law,  of  taking,  holding,  and 
conveying  property,  entering  into  contracts,  suing 
and  being  sued,  and  exercising  such  other  powers 
and  privileges  as  may  be  conferred  on  it  by  the 
law  of  its  creation,  just  as  a  natural  person  may.^' 
It  is  purely  a  creature  of  law  and  can  exist  only 
by  authority  of  law,"  and  it  possesses  such  powers 
only  as  are  expressly  or  impliedly  conferred  on  it 
by  the  law.^°  As  it  is  impersonal  and  exists  only  in 
contemplation  of  law,  it  can  act  only  through  its 
members  as  a  body  or  its  duly  constituted  oflDlcers 
and  agents;  but  their  aots  on  its  behalf,  when 
within  their  authority,  are  the  acts  of  the  cotpo- 
ration  as  a  distinct  legal  entity.^'  The  ordinary 
powers  of  corporations  are:  (1)  Petpetual  succes- 
sion, (2)  to  sue  and  to  be  sued,  and  to  receive  and 
to  grant,  by  their  corporate  name;  (3)  to  purchase 
and  to  hold  lands  and  chattels;  (4)  to  have  a  com- 
mon seal,  and  (5)  to  make  by-laws.  Some  of  these 
powers  are  incident  to  a  corporation,  but  they  are 
all,  generally,  expressly  given  by  statute  in  this 
country.^'  These  powers,  however,  are  not  all  essen- 
tial to  corporate  existence,  for,  as  we  shall  hereafter 
see,  the  period  of  a  corporation 's  existence  may  be 
limited;  it  need  not  have  capacity  to  sue  or  to 
be  sued  under  the  corporate  name,  if  some  other 
mode  is  prescribed;  it  may,  contract  and  do  other 
acts  without  a  seal;  it  need  not  necessarily  have 
power  to  hold  lands  or  chattels;  and  it  need  not 
necessarily  be  empowered  to  make  by-laws.  The 
only  essential  attribute  of  a  corporation  is  the  ca- 
pacifty  to  exist  and  to  act,  within  the  p>owers 
granted,  as  a  legal  entity  apart  from  the  individuals 
who  compose  its  members;  and  this  is  the  charac- 
teristic which  disting^uishes  a  corporation  from 
other  associations.^^  In  the  absence  of  this  char- 
acteristic there  is  no  eorporation." 


the  law,  havliiK  certain  powers  and 
duties  of  a  natural  person."  Ctv. 
Code  i  283  [quot  San  Luis  Water  Co. 
V.  Estrada.  117  Cal.  168,  177,  48  P 
1076:  Dean  v.  Davis,  61  Cat  406, 
4101.  <»)  "An  Intellectual  body, 
created  by  law,  composed  of  Indi- 
viduals united  under  a  common 
name,  the  members  of  which  succeed 
•ach  other,  so  that  the  body  con- 
tinues always  the  same,  notwith- 
standing the  change  of  the  Indi- 
viduals who  compose  it,  and  which, 
for  certain  purposes,  Is  considered 
as  a  natural  person."  Civ.  Code  art 
427  [quot  Mloton  v.  Del  Corral,  13SL 
La.  730,  786.  61  S  771;  State  v. 
Kohqke.   109   La.   838,   843,   S3   S   793]. 

a.  See  N.  Y.  Const:  art  8  i  3; 
and  constitutional  provisions  In  other 
states.  See  also  van  Dyke  v.  Geary, 
218  Fed.  Ill,  126,  126  (under  Arizona 
constitution  and  statute). 

[a]  AsaodatiOBS  inolnded. — Under 
Pa.  Const,  art  16,  making  provisions 
relating  to  private  corporations,  and 
i  13,  which  declares  that  "the  term 
'corporation'  as  used  in  this  article 
shall  be  considered  to  include  all 
joint-stock  companies  or  associations 
having  any  of  the  powers  or  privi- 
leges of  corporations  not  possessed 
by  individuals  or  partnerships," 
which  deflnition  should  be  applied  in 
construing  state  statutes  unless  pre- 
cluded by  the  context  or  subject 
matter,  an  association  formed  under 
the  Pennsylvania  act  of  May  9,  1890 


(P.  L.  p  261)  which,  although  de- 
nominated a  "partnership,"  Is  given 
powers  and  privileges  far  In  excess 
of  those  possessed  by  individuals  or 
ordinary  partnerships,  including  the 
power  to  limit  the  liability  of  Its 
members  and  to  make  their  Interest 
transferable,  is  in  law  a  corporation, 
and  as  such  Its  franchises  and  rights 
may  be  levied  on  and  sold  under  the 
Pennsylyania  act  ot.  April  7,  1870 
(P.  L.  p  63).  Keystone  Bank  V. 
Donnelly,  196  Fed.  832,  833.  See  also 
Werner  v.  Weir,  16  Pa.  Dlst.  636. 

[b]  Befsn  to  pilvata  oocpontlou 
only. — Napa  State  Hospital  v.  Dasso, 
163  Cal.  698,  703,  96  P  866,  18  LR^NS 
643,  16  AnnCas  910  (and  not  to  cor- 
porations like  state  hospitals  for  the 
insane). 

7.  1  Blackstone  Comm.  p  468;  2 
Kent  Comm.   p  268. 

8.  1  Minor  Inst,  p  499;  Cooper 
Just.  Inst,  p  694;  Dig.  lib  47  tit  22, 
4;  2  K^nt  (Somm.  p  268;  Clark  &  M- 
Corp.  p  6. 

9.  1  Blackstone  Comm.  p  469. 

10.  1  Kent  Comm.  p  268  et  seq; 
Pollock  &  M.  Hist.  Bng.  L.  p  486  et 
seq. 

11.  See  supra  t  1. 

18.  Verpetnal  ■ucoeasloB  see  Infra 
i  <• 

13.  U.  S. — Liverpool,  etc.,  L.,  etc., 
Co.  V.  Oliver,  10  Wall.  666,  19  L.  ed. 
1029  [ate  100  Mass.  631];  Andrews 
Bros.  Ins.  Co.  v.  Youngstown  Coke 
Co.,  86  Fed.  686,   30  CCA  293. 


Ga. — South  Carolina  R.  Co.  v.  Mc- 
Donald,   6  Ga.    631. 

N.  Y. — Peo.  V.  C^oleman,  133  N.  Y. 
279  31  NE  96,  16  LRA  183;  Warner 
V.  Beers.  23  Wend.  103;  Thomas  v. 
Dakln,  22  Wend.  9. 

Porto  Rico. — Cuebas  v.  Banco  Ter- 
ritorial y  Agrlcola,  4  Porto  Rico 
Fed.  208  [overr  on  other  grounds 
Cuevas  v.  El  Banco  Territorial,  4 
Porto   Rico  Fed.   609]. 

Wis. — Button  v.  Hoffman,  61  Wis. 
20,  20  NW  687,   60  AmR  131. 

And  see  cases  infra  SI  6-19. 

14.  See  infra' t   63   et  seq. 

15.  See  infra  XIV. 

16.  See  Infra  XIV. 

17.  Per  McLean,  J.,  in  Falconer 
V.  Campbell,  8  F.  Cas.  No.  4,620,  2 
McLean  196,  198.  And  see  Dart- 
mouth    College     V.     Woodward,      4 

-Wheat.  (U.  SO  «!«.  667.  4  L.  ed. 
629;  Niagara  County  v.  Peo.,  7  Hill 
(N.  Y.)  604:  Thomas  V.  Dakln,  22 
Wend.   (N.  Y.)   9.  70. 

18.  Liverpool,  etc,  L.,  etc.,  Ins. 
Co.  V.  Oliver,  ,10  Wall.  (V.  S.)  666, 
19  L.  ed.  1029  ItJt  100  Mass.  631]; 
Andrews  Bros.  Co.  v.  Youngstown 
Coke  Co.,  86  Fed.  686,  30  CCA  293; 
Warner  v.  Beers,  23  Wend.  (N.  Y.) 
103;  Thomas  v.  Dakln,  22  Wend.  (N. 
Y.)  9,  70.  And  see  Keystone  Bank 
V.  Donnelly.  196  Fed.  832;  Chiebas  v. 
Banco  Territorial  y  Agrlcola,  4 
Porto  Rico  Fed.  208.    See  also  Infra 
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[$  4]  2.  Pwpst^al  Sucoeuioii.  It  is  frequently 
said  that  one  of  the  attributes  of  a  corporation 
aggr^ate  is  immortality  or  perpetual  succession,''' 
but  <£is  is  not  at  all  essential  to  corporate  eoMt- 
ence."  All  that  is  intended  by  such  expressions 
is  that  a  corporation  aggregate  has  the  capacity 
of  continuous  succession  for  the  period  for  which 
it  is  created,  notwithstanding  changes  in  its  mem- 
bership. All  corporations  aggregate  have  this  at- 
tribute, but  the  period  of  their  existence  may  be 
and  often  is  limited  by  their  chartw  or  by  general 
law.""" 

[$  5]  3.  A  Oorporatioii  as  a  Legal  Entity—*.  Jn 


General  On  the  creation  of  a  corporation,  as  we 
have  seen,  the  individuality  of  the  corporators  or 
members  is  merged  in  the  corporate  body  and  the 
corporation  becomes  in  law,  and  for  most  pnrposeSf 
a  legal  entity  or  artificial  person  entirely  distinct 
from  its  members  and  its  officers,  so  that  its  acts 
through  its  members  as  a  corporate  body,  or  through 
its  ofiScers  or  agents,  are  r^arded  as  the  acts  of 
this  legal  entity  or  artificial  person  as  distinguished 
from  the  members  who  cwnpose  it,  and  the  property 
or  rights  acquired,  or  the  liabilities  incurred,  oy  it 
are  r^arded  as  its  property,  rights,  and  liabilities 
as  sud^  distinct  1^^  entity,     Vbis  doctrine  applies 


health,  10  N.  T.  409;  Tracy  v.  Tal- 
mage,  18  Barb.  46(  [mod  on  other 
grounds  14  N.  T.   1«2,   87  AmD  1S2]. 

[a]  AB  tedlvMnal  buikar,  carry- 
ing; on  business  under  tne  general 
banking  law  of  188B,  was  not  a  cor- 
poration, there  being  no  provision 
made  for  succession,  and  the  right 
of  his  heir  at  law  or  legatee  to  con- 
tinue the  business,  and  the  Itanker's 
right  to  sell  the  business  to  his 
partner,  being  recognized  by  subse- 
quent acts.  Codd  V.  Ratbbone,  19  N. 
T.  87. 

[b]  ▲  Tolnntary  aMOolattoa  of 
persons  engaged  in  the  same  kind  of 
business  who  have  organized  for  the 
purpose  of  establishing  certain  rules 
by  which  they  are  to  be  governed 
in  dealing  with  each  other  is  not  a 
corporation.  White  v.  Brownell,  4 
AbbPrNS  (N.  Y.)   162. 

[c]  The  board  of  bealtb  of  the 
citT  of  H«w  Tozk,  as  organized 
under  Rev.  St.  pt  1  c  14  tits  1-6, 
providing  for  the  appointment  of  its 
members  by  the  common  council  of 
the  city,  was  not  a  corporation  cap- 
able of  suing  and  being  sued,  it  hav- 
ing thereunder  no  succession,  no 
seal,  and  no  funds,  and  being  subject 
to  change,  as  to  the  number  of  its 
members;  at  the  pleasure  of  the 
common  council.  Gardner  v.  New 
Tork  Bd.  of  Health,   10  N.  T.  409. 

ao.  Fuller  v.  Plainfleld  Academic 
School,  8  Conn.   SS2. 

Pezpetual  soooeaalon  see  infra 
t  182. 

U.  Peo.  T.  WaymaJi,  2E6  111.  151, 
99  NH  941:  Thomas  v.  Dakln,  22 
Wend.  (N.  T.)  9. 

aa.    See  infra  I  182. 

S3.  U.  S. — J.  J.  McGasklU  Co.  v. 
U.  S.,  216  U.  S.  604,  80  SCt  386,  54 
Ii.  ed.  590;  Donnell  v.  Herring-Hall- 
Marvin  Safe  Co.,  208  U.  S.  267,  28 
SCt  888,  52  L..  ed.  481;  Peterson  v. 
Chicago,  etc.,  Co.,  206  V.  S.  (64,  893, 
27  SCft  613.  61  L.  ed.  841:  Hale  v. 
Henkil,  201  U.  8.  43.  26  SCt  370,  60 
L.  ed.  652:  National  Park  Bank  v. 
Remsen,  158  U.  S.  337,  16  SCt  891, 
39  U  ed.  1008;  Holllns  v.  Brierfleld 
Coal,  etc.,  Co..  160  U.  S.  371,  14  SCt 
127,  37  L.  ed.  1113  [quot  Graham  v. 
La  Crosse,  etc.,  R.  Co.,  102  U.  S.  148, 
26  Ii.  ed.  1061;  Humphreys  v.  Mc- 
Klssock.  140  U.  S.  304,  11  SCt  779, 
36  Li.  ed.  596;  Porter  v.  Pittsburgh, 
etc.,  Co.,  120  U.  S.  649,  670,  7  SCt 
741,  30  L.  ed.  830;  Pullman's  Palace- 
Car  Co.  V.  Missouri  Pac.  R.  Co.,  116 
U.  S.  587.  597,  6  SCt  194,  29  U  ed. 
499;  Peckitt  v.  Wood,  234  Fed.  833, 
148  CCA  431:  Sabre  v.  United  Tract., 
etc.,  Co.,  225  Fed.  601;  Alello  v. 
Crampton,  201  Fed.  891,  120  CCA  189; 
In  re  Watertown  Paper  Co.,  169  Fed. 
252,  94  CCA  628;  In  re  Rleger,  167 
Fed.  609;  Hall's  Safe  Co.  v.  Herring- 
Hall-Marvin  Safe  Co.,  146  Fed.  37.  76 
CCA  496,  14  LRANS  1182  [mod  on 
other  grounds  Z08  U.  S.  654,  28  SCt 
360,  52  L.  ed.  616];  U.  S.  v.  Mil- 
waukee Refrigerator  Transit  Co.,  142 
Fed.  247;  Glucose  Sugar  Refining  Co. 
V.  St.  L,oui8  Syrup,  etc.,  Co.,  136  Fed. 
540:  In  re  Haas  Ca,  181  Fed.  232,  66 
CCA  218;  Watson  V.  Bonflls,  116  Fed. 
167,  53  CCA  635  (certiorari  den  187 
U.  S.  841,  23  SCt  &41,  47  U-ed.  346J: 
Jessup  V.  Illinois  Cent.  R.  Co.,  86 
Fed.   736,  741;   Davis  Impr.  Wrought 


Iron  Wagon  Wheel  Co.  v.  Davis 
Wrought  Iron  Wagon  Co.,  20  Fed, 
699-  McCabe  v.  Illinois  Cent  R.  Co.', 
IS  Fed.  827,  4  MoCrary  492;  Ross  v. 
Chicago,  etc.,  R.  Co.,  8  Fed.  644,  2 
McCrary  286. 

Ala. — ^Moore^  etc.,  Hardware  Co.  v. 
Towers  Hardware  Co^  87  Ala.  206,  6 
S  41,  18  AmSR  28;  Central  R.,  etc.. 
Co.  V.  Smith,  76  Ala.  572,  62  AmR 
363. 

Ark. — G.  W.  Jones  Lumber  Co.  v. 
Wisarkana  Lumber  Co.,  125  Ark.  65, 
187  SW  1068;  Ft.  Smith  Light,  etc^ 
Co.  v.  Kelley,  94  Ark.  461,  12'/  SW 
976;  Lange  v.  Burke,  69  Ark.  85,  61 
SW  165;  Missouri  Pac.  R.  Co.  ▼.  Boil- 
ing, 48  SW  806. 

Cal. — Turner  v.  Markham,  166  Cal. 
562,  102  P  272;  California  Bank  v.' 
San  Francisco,  142  Cal.  276,  75  P  832, 
100  AmSR  130,  64  LRA  918;  Copsey 
V.  Sacramento  Banic  138  Cal.  659,  66 
P  7.  204,  86  AmSR  238. 

Colo. — Crystal  Park  Co.  v.  Morton, 
27  Colo.  A.  74,  146  F  566. 

Conn. — ^Allen  v.  Curtis,  26  Conn. 
466;  Fairfield  Turnp.  Co.  v.  Thorp,  18 
Conn.  178,  179. 

Del. — Martin  v.  D.  B.  Martin  Co., 
88  A  612. 

Ga. — Georgia  Cons.  Lumber  Co.  v. 
Ocean  SS.  Co.,  142  Ga.  186,  82  SB 
682;  Garmany  v.  Lawton,  124  Ga.  876, 
68  SB  669,  110  AmSR  207;  Macon 
Elxch.  Bank  v.  Macon  Constr.  Co.,  97 
Ga.  1,  26  SB  826,  33  LRA  800: 
Bethune  v.  Wells,  94  Ga.  486,  21  SE 
230;  Bradf6rd  v.  Columbus  City 
Water  .Lot  Co.,  58  Ga.  280:  South 
Carolina  R.  Co.  v.  McDonald,  6  Ga, 
681. 

111. — Cummlnga  ▼.  Peo.,  211  111. 
892,  71  NEI  1031;  De  Koven  v.  Alsop, 
20«  III.  309,  68  NB  980,  68  LRA  587; 
Sellers  v.  Greer,  172  111.  '549.  CO  NB 
246,  40  LRA  1589:  Fietsam  v.  Bay, 
122  111.  293.  18  NB  «01,  8  AmSR  492. 

Ind. — Tomllnson  v.  Bricklayers' 
Union  No.  1,  87  Ind.  308;  Newcastle, 
etc.,  R.  Co.  V.  Brumback,  5  Ind.  548; 
Home  Electric  Light,  etc^  Co.  v.  Col. 
Uns,  81  Ind.  A  493,  66  NB  780:  Cut- 
shaw  v.  Fargo,  8  Ind.  A.  691,  84  NB 
876,  86  NB  650. 

Iowa. — Kennedy  v.  Monarch  Mfg. 
Co.,    123   Iowa   844,   98   NW   796. 

Kan. — Williams  v.  Metropolitan  St. 
R.  Co.,  68  Kan.  17,  74  P  600.  104  Am 
SR  377,  64  LRA  794,  1  AnnCas  6; 
Atchison,  etc..  R.  Co.  v.  Cochran,  48 
Kan.  225,  28  P  151,  19  AmSR  129,  7 
LRA  414. 

Ky.— Com.  V.  Mnlr,>170  Ky.  435, 
186  SW  194;  Louisville  v.  Louisville 
Water  Co.,  81  SW  698,  26  KyL  425,  1 
LRANS  766iLewl8  v.  Maysvllle,  etc., 
R.  Co.,  76  SW  626,  25  KyL  948;  Tay- 
lor V.  Com.,  119  Ky.  781,  75  SW  244, 
25  KyL  374. 

tA. — I^evert  v.  Shirley  Planting 
Co.,  18&  La.  929,  66  8  801;  Mioton  ▼. 
Del  Corral,  182  !«.  780,  61'  8  771: 
Goodwin  V.  Bodcaw  Lumber  Co.,  109 
La.  1050.  34  S  74:  Williamson  v. 
Smoot,  7  Mart.  81,  12  AmD  494;  Illg 
r.  Brulard,  9  La.  A.  (Orleans)  166. 

Me. — ^Wells  V.  Dane,  101  Me.  67.  63 
A  324;  Ulmer  v.  Lime  Rock  R.  Co., 
98  Me.  579,  57  A  1001.  63  LRA  887. 

Md.— Mowen  v.  Nltsch,  103  Md. 
685,  62  A  682:  Folsom  v.  Detrlck  Fer- 
tilizer, etc.,  Co.,  85  Md.  52,  36  A  446. 

Mass. — Old  Dominion  Copper  Mln., 


titc,  Co.  V.  BIgelow,  208  Mass.  169, 
192,  89  NE  193,  40  LRANS  814;  01<i 
Colony  Boot,  etc„  Co.  v.  Parker-Samp- 
son-Adams Co.,  188  Mass.  557,  67  NB 
870;  Smith  v.  Hurd,  18  Mete.  871.  46 
AmD  690:  Russell  v.  MoLellan,  14 
Pick.  63-  Merchants'  Bank  v.  Cook,  4 
Pick.  405. 

Mich.— Rou^  V.  Breltung,  117 
Mich.  48,  75  NW  147. 

Minn. — Cleveland  Mercantile  Nat. 
Bank  v.  Parsons,  54  Minn.  66,  56  NW 
825,  40  AmSR  Z99;  Gallagher  v.  Ger- 
mania  Brewing  Co.,  68  Minn.  214,  64 
NW  1116;  Winona,  etc.,  R.  Co.  v.  St. 
Paul,  etc.,  R.  Co.,  23  Minn.  859. 

Mo. — State  V.  Standard  Oil  Co.,  218 
Mo.  1.  116  SW  902;  Boatmen's  Bank 
V.  Gillespie.  209  Mo.  217,  108  SW  74; 
Knott  V.  Fisher  Vehicle,  etc.,  Co., 
(A.)  190  SW  378. 

Nebr. — ^Home  F.  Ins.  Co.  v.  Barber, 
67  Nebr.  844,  98  NW  1024,  108  AmSR 
716,  60  LRA  927. 

Nev. — Ex  p,  Rickey,  31  Nev.  82,  99, 
100  P  134,    06   AmSR  851. 

N.  J. — Demarest  v.  Spiral  Riveted 
Tube  Co.,  1  N.  J.  L.  14k  OS  A  161; 
Philllpsburg  Electric  Lighting,  etc., 
Co.  V.  Philllpsburg,  66  N.  J.  L.  606, 
4<9  A  445;  Jackson  v.  Hooper,  76 
N.^J.  Eq.  692,  T5  A  568,  27  LRANS 
esb  [rev  76  N.  J.  Eq.  186,  74  A  130]. 

N,  T. — Saranac,  eta,  R.  Co.  v.  Ar- 
nold, 167  N.  Y.  368.  60  NB  647:  Peo. 
▼.  Coleman,  133  N.  Y.  279,  284,  31  NE 
98,  16  LRA  183;  Peo.  v.  American 
Bell  Tel.  Co.,  117  N.  Y.  241,  265,  22 
NB  1067;  Matter  of  Wlllmer,  168  App. 
Div.  804.  188  NYS  649:  Gaskell  v. 
Beard,  68  Hun  101,  11  NYS  899;  New 
York  Air  Brake  Co.  v.  International 
Steam  Pump  Co.,  64  Misc.  847,  120 
NYS  688  [ail  186  App.  Div.  931  mem, 
120  NYS  1187  mem];  Fritz  Schulz, 
Jr..  Co.,  Inc.  V.  Ralmea,  164  NYS  464 
fafC  166  NYS  567];  Sandford  v.  New 
York,  15  HowPr  172;  Niagara  County 
V.  Peo.,  7  Hill  504;  Peo.  v.  Water- 
town,  i  Hill  616,  25  Wend.  686; 
Thomas  v.  Dakln,   22  Wend.  9. 

Oh.T— Chicago  First  Nat.  Bank  v.  P. 
C.  Tr^beln  Oo^  59  Oh.  St.  818,  62  NB 
884;  State  v.  Standard  Oil  Co.,  49  Oh. 
St.  187,  SO  NB  279,  84  AmSR  641.  15 
LRA  145. 

Okl. — Lankford  v.  Menefee,  45  Okl. 
228,  145  F  876. 

Pa. — Rhawn  v.  EMge  Hill  Fnrnaoe 
Co.,  201  Pa.  637,'  51  A  860;  Monon- 
nhela  Bridge  Co.  v.  Pittsburg,  etc. 
Tract.  Co.,  196  Pa.  26.  46  A  99,  79 
AmSR  686;  In  re  Gibb's  Est.,  167  Pa. 
59,  27  A  383,  22  LRA  276;  Com.  v. 
Fall  Brook  Coal  Co.,  166  Pa.  488,  26 
A  1071;  Com.  v.  Pension  Mut;  Ins. 
Co..  26  Pa.  Dlst.  1007. 

Philippine. — Mead  v.  McCuUough, 
21  Philippine  95. 

Porto  Rico. — Mandry  v.  La  Com- 
panla  Asucarera  Del  Este,  19  Porto 
Rico  128. 

8.  C— SUte  V.  Hood,  49  S.  C.  L. 
177. 

Tenn. — Parker  v.  Bethel  Hotel  Co., 
96  Tenn.  252,  34  SW  209,  81  LRA  706; 
Bache  V.  Nashville  Horticultural  Soc, 
10  Lea  486;  Llllard  v.  Porter,  8  Head 
177. 

Tex. — ^Belo  v.  Fuller,  84  Tex.  460. 
19  SW  616,  81  AmSR  76j  White  v. 
Pecos  Land,  etc,  Co.  18  Tex.  Civ.  A. 
634,  46  SW  207. 

Utah, — Hearst  v.  Putnam  Mln.  Co., 


Por  later  easM,  aerelovmaats  aaA  ekaacee  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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even  in  the  case  of  a  corporation  sole,^  or  a  ooipo- 
Tstion  aggregate  whose  shares  are  all  ovned  hj 
one  or  a  few  persona." 

8to«k  in  one  coiporatioii  owned  by  another.    And 
the  mle  applied  as  well  where  the  stock  of  a  eorpo- 

28  Utah  184.  77  P  763,  107  AmSR 
•98,  6S  LiRA  784;  Henderson  v.  Og&ea 
City  R.  Co..  7  Utah  199,  28  P  288. 
,  Vt. — Roberta  v.  W.  H.  Hughes  Co., 
86  Vt.  76,  88  A  807;  Wheelock  v. 
Moulton,  15  Vt.  S19;  Searsburgh 
Tump.  Co.  V.  Cutler,  6  Vt.  815. 

Va. — People's  Pleasure  Park  Co.  v. 
Rohleder,  109  Va.  439,  61  SE  794,  63 
SB  981. 

Wash. — State  ▼.  Tacoma  R.,  etc. 
Co..  61  Wash.  507,  112  P  506,  32 
L.RANS  720. 

Wis. — Button  V.  Hottman.  61  Wis. 
20.  20  NW  6S7,  50  AmR  181. 

Wyo. — Durlacher  v.  Fraier,  8  Wyo. 
58,  65  F  806.  80  AmSR  918. 

Engr. — Salomon  v.  Salomon  &  Co., 
Ltd..  tl897]  A.  C.  22;  Foster  v.  In- 
land Revenue  Comrs.,  [18941  1  Q.  B. 
516:  Res.  T.  Arnaud,  9  Q.  B.  806,  68 
BCL  80S,  116  Reprint  1485:  Society 
for  Illustration  of  Practical  Knowl- 
edge T.  Abbott,  2  Bear.  669.  17  BngrCh 
56*.    48    Reprint    1298. 

N.  S. — ^Rez  V.  Slmmonds,  44  N.  S. 
107. 

Ca]  Other  statnaants  of  dootxlae. 
—(1)  "A  corporation  is  a  legal  per- 
sona Just  as  much  as  an  individual." 
In  re  Sheffleld.  etc.,  Bldg.  8oc.,  22 
Q.  B.  D.  470,  476.  (2)  "The  Individ- 
uals composing  these  associations  are 
united  in  one  body,  and  the  members 
lost  In  the  corporate  existence.  It 
is   not   the   IndlTldual   members,   but 


ration  is  owned  partly  or  entirely  by  another  eor< 
poration  as  where  it  is  owned  by  natural  persons, 
so  that  there  is  no  identity  between  a  corporation 
owning  practically  all  the  stock  in  another  corpora- 
tion and  the  latter  corporation." 


the  legal  being  which  acts  and  trans- 
acts business/'  Peo.  v.  Watertown, 
1  Hill  (N.  Y.)  616,  621,  25  Wend.  686. 
To  same  effect  Niagara  County  v. 
Peo..  7  Hill  (N.  T.)  504.  (3)  "There 
is  no  identity  l>etween  the  Individual 
or  the  corporation  which  owns  stock 
in  another  cprporatlon  and  that  latter 
corporation.  A  corporation  is  an 
entity,  irrespective  of  the  persons 
who  own  all  of  its  stock,  and  the  fact 
that  one  person  owns  all  the  stock 
does  not  make  him  and  the  corpora- 
tion one  and  the  same  person."  Ulmer 
▼.  Liime  Rock  R.  Co.,-  98  Me.  679,  694, 
57  A  1001.  66  LRA  387.  (4)  "It  will 
be  kept  in  mind  that  the  corporate 
body,  for  purposes  of  ownership  and. 
Indeed,  for  most  purposes,  has  a  dis- 
tinct Identity  from  that  of  the  Indi- 
vidual corporators.  The  latter  may 
be  wealthy,  when  at  the  same  time 
the  former  is  Insolvent,  and  vice 
versa.  The  corporation  has  no  right 
to  appropriate,  sell,  or  otherwise  dls- 
IMwe  of  any  of  the  property  or  effects 
of  a  corporator.  The  relation  of  debtor 
and  creditor  may  subsist  between 
them  in  the  same  manner  as  between 
the  company  and  other  persons.  The 
company's  entire  property  may  be 
swept  away  from  It  by  sequestration, 
or  other  means,  and  yet  Its  franchises 
will  remain  vested  In  the  corporators 
until  they  are  either  abandoned  or 
forfeited  to  the  State.  All  these 
propositions  are  familiar  to  the 
courts  and  the  profession,  and  are 
well  sustained  by  authority."  Flet- 
sam  T.  Hay.  122  111.  293.  296,  13  NK 
601,  3  AmSR  492.  (5)  "Philosophy 
may  have  gained  by  the  attempts  In 
recent  years  to  look  through  the 
Action  to  the  fact  and  to  generalize 
corporations,  partnerships  and  other 
groups  into  a  single  conception.  But 
to  generallxe  is  to  omit,  and  In  this 
instance  to  omit  one  characteristic  of 
the  complete  corporation,  as  called 
into  being  under  modem  statutes, 
that  is  most  important  in  business 
and  law.  A  leading  purpose  of  such 
statutes  and  of  those  who  act  under 
them  is  to  interpose  a  nonconduction, 
through  which  in  matters  of  contract 
it  Is  impossible  to  see  the  men  be- 
hind." Per  Holmes,  J.,  in  Donnell  v. 
Herrlng-Hall-Marvln  Safe  Co.,  208 
V.  a.  267,  271.  28  SCt  288.  52  L.  ed. 
481.  And  see  infra  I  7  note  29  [a]. 
See  also  definitions  supra  {  1. 
(b]    -eogfoaMem."    does    aot    la> 


olnds  •tockholOexSL — (1)  The  word 
"corporation,"  in  a  statute  regulating 
or  imposing  a  liability  on  corpora- 
tions, does  not  ordinarily  Include  the 
stockholders  Individually,  so  as  to 
Impose  restrictions  on  their  Individ- 
ual action  or  liabilities  on  them  In- 
dividually. National  Park  Bank  v. 
Remsen,  168  U.  S.  337,  346,  15  SCt 
891,  89  L.  ed.  1008:  Lewis  v.  Mays- 
vlUe,  etc..  R.  Co.,  76  SW^  526,  26  KyL. 
948;  Lankford  y.  Menefee,  45  Okl. 
228,  145  P  375.  (2)  But  it  may  of 
course  be  construed  as  including 
stockholders  in  order  to  give  effect  to 
the  intention  of  the  legislature. 
Starkweather  v.  Brown,  25  K.  I.  142, 
66  A  201. 

[c]  A  atookholAev  Im  a  boUUng 
oompaBy  Is  not  a  stockholder,  nor  is 
he  entitled  to  the  lights  of  a  stock- 
holder, in  another  corporation,  stock 
of  which  is  owned  by  the  holding 
company.  Sabre  v.  United  Tract., 
etc.,  Co..  225  Fed.  601. 

Sootrme  not  a  cloak  for  ftevd  see 
infra  {  22; 

B4.    See  infra  t  89. 

as.  U.  S. — Peterson  v.  Chicago, 
etc.,  R.  Co..  206  U.  8.  864,  898,  27  SCt 
513,  51  L.  ed.  841;  Atchison,  etc.,  R. 
Co.  V.  Weeks,  248  Fed.  970  (rev  on 
other  grounds  Zii  Fed.  613];  Beckett 
V.  Wood,  234  Fed.  833,  148  OCA  431; 
Aiello  V.  Crampton,  201  Fed.  891,  120 
CCA  189;  Watson  v.  Bonflls,  116  Fed. 
157,  63  CCA  536  [certiorari  den  187 
U.  S.  841,  23  SCt  841,  47  U  ed.  8461. 

Ark. — Missouri  Pao.  R.  Co.  v.  Boil- 
ing. 48  SW  806. 

Del.— Martin  v.  D.  B.   Martin  Co., 

88  A  612. 

Qa. — Qarmany  v.  Lawton,  124  Oa. 
876,  53  SB  669,  110  AmSR  207; 
Sparks  V.  Dun1>ar,  102  Ga.-  129.  29 
SB)  296;  Macon  Exch.  Bank  v.  Macon 
Constr.  Co.,  97  Qa.  1,  86  SE  326,  33 
LRA  800. 

Ill.-r-Sellera  ▼.  Oreer,  172  III.  649, 
60  NE  246,  40  LRA  589. 

Iowa. — Kennedy  v.  Monarch  Mfg. 
Co.,   128   Iowa  844,    98   NW  796. 

Ky. — Com.  v.  Mulr,  170  Ky.  436, 
186  SW  194:  Louisville  v.  Louisville 
Water  Co.,  81  SW  698,  26  KyL  426, 
1   LRANS   766. 

La — Mloton  v.  Del  Corral,  132  La. 
730,  61  S  771. 

Me.— Ulmer  V.  Lime  Rock  R.  Co., 
9.8  Me.  579.  57  A  1001.   66  LRA  387. 

Mass.— Old  Dominion  Copper  Min., 
etc.,   Co.   v.    Blgelow,    203   Mass.   159. 

89  NE  193,   40  LRANS   314. 

Mo. — State  v.  Standard  Oil  Co.,  218 
Mo.    1,    116    SW   902. 

Mont. — ^Barnes  v.  Smith,  48  Mont. 
309,   137   P  541. 

N.  J. — Demarest  ▼.  Spiral  Riveted 
Tube  Co.,  71  N.  J.  L.  14,  68  A  161; 
Jackson  v.  Hooper.  76. N.  J.  So.  692, 
75  A  668,  27  LRANS  658  [rev  76  N.  J. 
Eq.  186,  74  A  130]. 

N.  T. — Saranac,  etc.,  R.  Co.  v. 
Arnold,  167  N.  T.  868,  60  NB  647; 
Buffalo  Loan,  etc.,  Co.  v.  Medina  Oaa, 
etc.,  Co.,  162  N.  T.  67,  66  NE  506; 
Palmer  v.  Ring,  118  App.  Dlv.  643, 
99  NYS  290;  New  York  Air  Brake 
Co.  V.  International  Steam  Pump  Co., 
64  MlBC,  847.  120  NYS  683  [aS  136 
App.  Div.  981  mem,  120  NYS  1137 
mem]. 

Okl. — ^Klol  Farmers',  etc,  Bank  v. 
Cherokee  Trust  Co.,  82  Okl.  700,  123 
P  163. 

Pa. — ^Rhawn  v.  Edge  Hill  Furnace 
Co.,  201  Pa.  637,  61  A  360;  Monon- 
gahela  Bridge  Co.  v.  Pittsburg,  etc., 
Tract.  COy  198  Pa.  26,  46  A  99,  79 
AmSR   685. 

Vt. — Roberts  v.  W.  H.  Hughes  Co., 
86  Vt.  76,  83  A  807;  Wheelock  v. 
Moulton,  16  Vt.  619. 

Wash. — State  ▼.  Tacoma  R.,  etc., 
Co.,  61  Wash.  607,  112  P  606,  82 
LRANS  720. 

Wis. — Button  V.  Hoffman,  61  Wis. 
20,  20  NW  667.  SO  AmR  1^1. 


Wyo. — Durlacher  v.  Fraser,  8  Wyo. 
58,   55  P  806,   80  AmSR  918. 

Bng. — Salomon  v.  Salomon  d;  Co., 
Ltd.,  [1897]  A.  C.  22;  Society  for  Illus- 
tration of  Practical  Knowledge  ▼. 
Abbott,  2  Beav.  659,  17  EngCh  659, 
48  Reprint  1298  (incorpordted 
society). 

M.  V.  S. — ^Peterson  v.  Chicago, 
etc.,  R.  Co.,  206  U.  S.  364,  27  SCt 
613,  51  L.  ed.  841;  Pullmans  Palace 
Car  Co.  V.  Missouri  Pao.  R.  Co.,  115 
U.  S.  687,  6  SCt  194,  29  L.  ed.  499; 
Chicago  Mill,  etc.,  Oo.  v.  Boatmm's 
Bank,  234  Fed.  41,  148  CCA  67: 
Pittsburgh,  etc.,  Co.  v.  Duncan.  238 
Fed.  684,  146  CCA  642;  Sabre  v. 
United  Tract.,  etc.,  Co.,  226  Fed.  601; 
WaUon  v.  Bonfils,  116  Fed.  167,  53 
CCA  535  [certiorari  den  187  U.  S. 
841,  23  SCt  841.  47  U  ed.  845];  Jes- 
sup  V.  Illinois  Cent  R.  Co.,  36  Fed. 
736,    741. 

Ark. — O.  W.  Jones  Lumber  Co.  v. 
Wisarkana  Lumber  Co.,  125  Ark.  66, 
187  SW  1068. 

Del. — ^Martin  t.  D.  B.  Martin  Co., 
88  A  612.      . 

Ga. — Georgia  Cons.  Lumber  Co.  v. 
Ocean  SS.  Co..  142  Ga.  186,  82  SE 
522;  Sparks  v.  Dunbar,  102  Ga.  129, 
29  SE  295;  Macon  Ezch.  Bank  v. 
Macon  Constr.  Co.,  97  Oa.  1,  25  SE 
326,   38   LRA  800. 

Kan. — Atchison,  etc.,  R.  Co.  ▼. 
Cochran,  43  Kan.  226,  23  P  151,  19 
AmSR  129,   7  LRA  414. 

Ky. — Com.  v.  Mulr,  170  Ky.  485,  186 
SW   194. 

Me. — Ulmer  v.  Lime  Rock  R.  Co., 
98  Me.  679,  57  A  1001,  66  LRA  387. 

Mass. — Marsch  v.  Southern  New 
England  R.  Corp.,  120  NE  120. 

Minn. — ^Brickson  v.  Minnesota,  etc. 
Power  Co..  134  Minn.  209,  168  NW 
979;  Minneapolis  Civic,  etc..  Assoc 
v.  Chicago,  etc.,  R.  Co.,  134  Minn. 
ie«,  168  NW  817:  State  v.  Chicago, 
etc.,  R.  CO..  133  Minn.  413,  158  NW 
627. 

N.  T. — ^Peo.  V.  American  Bell  Tel. 
Co.,  117  N.  T.  241,  266,  22  NB  1067; 
New  York  Air  Brake  Co.  v.  Inter- 
national Steam  Pump  Co.,  64  Mlsc 
347,  120  NYS  683  [ajl  186  App.  Div. 
931  mem,  120  NYS  1137  mem]  (as  to 
which  see  infra  {  9   note  33   [a]). 

Pa.— Com,  v,  Monongahela  Bridge 
Co..  216  Fa.  108.  64  A  909,  8  AnnCaS 
1073. 

Tex.— White  V.  Pecos  Land,  etc., 
Co.,  18  Tex.  Civ.  A.  684.  46  SW  207. 

Wash. — State  ▼.  Tacoma  R..  etc., 
Co.,  61  Wash.  607,  112  P  606.  32 
LRANS   720. 

See  also  infra  i  19. 

"Every  corporation  is  a  person— 
arttficial,  it  Is  true,  but  neverthe- 
less a  distinct  legal  entity.  Neither 
a  portion  nor  all  of  the  natural  per- 
sons who  compose  a  corporation,  or 
who  own  its  stock  and  control  its  af- 
fairs, are  the  corporation  itself;  and 
when  a  single  individual  composes  a 
corporation,  he  is  not  himself  the 
corporation.  In  such  case,  the  man 
is  one  person  created  by  the  Al- 
mighty, and  the  corporation  is  an- 
other person  created  by  law.  It 
makes  no  difference  in  principle 
whether  the  sole  owner'  of  the  stock 
of  a  corporation  is  a  man  or  another 
corporation.  The  corporation  owning 
such  stock  is  as  distinct  from  the 
corporation  whose  stock  is  so  owned 
as  the  man  is  from  the  corporation 
of  which  he  Is  a  sole  member." 
Macon  Exch.  Bank  v.  Macon  Constr. 
Co..  97  Oa.  1,  5.  25  SE  326,  33  LRA 
800. 

"True,  the  legal  tlctlon  of  distinct 
corporate  existence  will  be  dis- 
regarded when  necessary  to  prevent 
fraud,  or  when  a  corporation  Is  so 
organised  and  controlled  and  Its  af- 
faits  BO  conducted  'as  to  make  it 
only  an  adjunct  or  instrumentality  of 
another  corporation.'    [See  infra  {  26]. 
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[$  6]  b.  Legal  aonaeaiiences  of  This  Oono«ption — 
(1)  In  Oemeral;  Corporate  Existence  and  Identity. 
Many  important  legal  consequences  follow  from  this 
conception  of  a  corporation."  Thus  in  the  first 
place  the  continued  existence  and  identity  of  the 
corporation  as  a  legal  entity  and  artificial  person 
in  the  law  is  not  in  any.  way  affected  by  the  death 
or  the  subsequent  incapacity  of  its  incorporators  or 
members,  or  by  changes  in  its  membership.** 


[i  7]  (2)  Property,  OonT^aaees,  and  Hortgacet. 
It  is  also  a  well  settled  and  an  important  rule  that 
the  real  or  personal  property  and  choses  in  action 
conveyed  to  or  acquired  by  a  corporation  are  in  law 
the  property  of  the  corporation  as  a  distinct  1^^ 
entity,  in  the  same  sense  as  a  natural  person  owns 
property,  and  not  in  any  sense  the  property  of  its 
members  or  stockholders;^  and  the  members  or 
stockholders  as  such  and  as  distinguished  from  the 


.  .  .  But  It  requires  a  strong  case 
to  Induce  a  court  of  equity  to  con- 
sider two  corporations  as  one,  on  ac- 
count of  one  owning  all  the  capital 
stqck  of  the  other.'  "  Pittsburgh,  etc., 
Co.  V.  Duncan,  232  Fed.  684,  587,  116 
CX;A   642. 

[a]  Str««t  xal]xoaaB;'tnuwf*Ta<— 
A  city  granted  a  franchise  to  a 
street  railroad  company  and  provided 
for  single  fares  over  all  lines  con- 
trolled by  It,  and  for  a  transfer 
system  covering  such  lines.  Subse- 
quently the  city  granted  a  franchise 
to  a  traction  company  to  operate 
street  railroads  and  provided  for  a 
transfer  to  any  other  line  within  the 
city  which  might  give  and  receive 
transfers  to  and  from  the  lines 
operated  under  the  franchises.  A 
corporation  acquired  a  majority  of 
the  stock  of  the  two  companies,  and 
for  convenience  and  economy  a 
physical  connection  between  the  two 
was  made,  and  the  ofllces  of  the 
traction  company  were  closed,  aAd 
all  the  office  work  was  put  on  the 
officers  and  employees  of  the  rail- 
road company.  It  was  held  that  the 
court  could  not  compel  the  giving  of 
transfers  from  one  system  to  the 
other,  because  the  railroad  company 
and  the  traction  company  continued 
to  exist  as  independent  corporations, 
and  because  the  franchises  granted 
to  them  did  not  require  the  giving 
of  such  transfers.  State  v.  Tacoma 
R.,  etc,  Co.,  <1  Wash.  607,  111  P 
606,    «2    LRANS    720. 

[b]  Agancj, — The  rule  stated  In 
the  text  does  not  prevent  the  cor- 
poration whose  stocK  la  held  by  the 
other  corporation  from  being  the 
agent  of  the  latter  in  maintaining 
a  dam  or  other  works,  so  as  to  render 
the  holding  corporation  liable  on  the 
ground  of  agency  fOr  negligence  in 
the  meiintenance  or  operation  of  such 
works.  Erickaoa  v.  Minnesota,  etc, 
Power  Co.,  134  Minn.  209,  Hi  NW 
979.     See  also  infra  I   £5. 

a7.  See  infra  this 'and  subsequent 
sections. 

88.  State  V.  Hood,  49  S.  C.  L.  177. 
[a]    Sa    the    laagnar*    of    Blaok- 

•ton*<— "The  privileges  and  immu- 
nities, the  estates  and  possession,  of 
the  corporation,  when  once  vested  In 
them,  will  be  forever  vested,  with- 
out any  new  conveyance  to  new  suc- 
cessions; for  all  the  individual  mem- 
bers that  have  existed  from-  the 
foundation  to  the  present  time,  or 
that  shall  ever  hereafter  exist,  are 
but  one  person  in  law,  a  person  that 
never  dies;  in  like  manner  as  the 
river  Thames  Is  still  the  same  river, 
though  the  parts  which  compose  it 
are  changing  every  instant"  1  piack- 
stone  Comm.  p  468. 

SnratioA  aa  aJreotad  tty  deatb  or 
withdrawal  of  memlMra  see  infra 
;  182. 

89.  U.  S. — Holllns  V.  Brierfleld  Coal, 
etc..  Co.,  150  U.S.  371,  882. 14  SCt  127, 
37  L.  ed.  1113  [quot  Graham  v.  La 
Crosse,  etc.,  R.  Co.,  102  U.  S.  148,  18 
li.  ed  247];  Humphreys  v.  McKlssock, 
140  U.  S.  304,  11  set  779.  35  L.  ed. 
473;  In  re  Haas  Co.,  131  Fed.  232.  65 
CCA  218;  Watson  v.  Bonflls,  116  Fed. 
167.  63  CCA  636  [certiorari  den  187 
U.  S.  641,  23  SCt  841,  47  L..  ed.  346]: 
People's  Nat.  Bank  v.  Marye,  107 
Fed.  570  [aft  191  U.  S.  272,  24  SCt 
68,  48  L.   ed.   180]. 

Ala. — Gadsden  First  Nat.  Bank  v. 
Winchester,  IIS  Ala.  168,  24  S  361, 
72  AmSR  904. 


Cal. — Dodge  Stationery  Co.  v. 
Dodge,  145  Cal.  380,  78  P  87». 

Conn. — Allen  v.  Curtis.  26  Conn. 
466. 

Ga. — Georgia  Cons.  Lumber  Co.  v. 
Ocean  SS.  Co.,  142  Ga.  186,  82  SE 
532;  Sparks  v.  Dunbar,  102  Ga.  129, 
29  SB  295;  Macon  Exch.  Bank  v. 
Macon  Constr.  Co.,  97  Oa.  1,  26  SE 
326,    33    LRA   800. 

111. — Sellers  v.  Greer,  172  IlL  649, 
60   NE  246.   40  LRA  589. 

Ind. — Tomlinson  v.  Bricklayers' 
Union  No.    1,    87   Ind.   308. 

Iowa. — Farnswdrth  v.  Muscatine 
Produce,  etc..  Ice  Co.,  177  Iowa  21, 
168   NW  741. 

Ky.— Com.  v.  Muir,  170  Ky.  435,  186 
SW  194;  Louisville  v.  Louisville 
Water  Co.,  81  SW  698,  26  KyL  425, 
1  LRANS  766;  Taylor  v."  Com.,  119 
Ky.  731, -75  SW  244,  26  KyL  874; 
Albany  Mill  Co.  v.  Huff,  72SW  820, 
24  KyL  2037. 

Lav — Levert  v.  Shirley  Planting 
Co..  136  La.  929,  66  S  301:  Mloton 
V.  Del  Corral,  132  La.  730,  61  S  771; 
Williamson  v.  Smoot,  7  Mart.  31,  12 
AmD  494. 

Me. — Wells  v.  Dane,  101  Me.  67,  63 
A  324;  Ulmer  v.  Lime  Rock  R,  Co., 
98   Me.   679,   67  A  1001,   66   LRA  387. 

Mass. — Smith  v.  Hurd,  12  Mete. 
371,  46  AmD  690;  Russell  .T.  Mc- 
Lellan,  14  Pick.  63,  69. 

Mich. — Rough  V.  Breltunf,  117 
Mich.  48,  76  NW  147;  Talbot  v. 
Scripps,  31  Mich.  268. 

Minn. — ^Baldwin  v.  Canfleld,  26 
Minn.  43,  1  NW  261,  276;  Winona, 
etc.,  R.  Co.  v.  St.  Paul,  etc,  R.  Co., 
23  Minn.  369. 

Mo. — ^State  v.  Brinkop,  238  Mo.  298, 
143  SW  444;  State  v.  Standard  Oil 
Co.,  218  Mo.  1,  116  SW  902. 

Mont. — Barnes  v.  Smith,  48  Mont. 
309,  137  P  641;  Princeton  Mln.  Co.  v. 
Butte  First  Nat.  Bank,  7  Mont.  630, 
19   P  210. 

Nebr. — Home  F.  Ins.  Co.  v.  Barber, 
67  Nebr.  644,  93  NW  1024,  108  AmSR 
716,  60  LRA  927. 

Nev. — Ex  p.  Rickey,  31  Nev.  82, 
100  P  134,  136  AmSR  651. 

N.  J. — Jackson  v.  Hooper,  76  N.  J. 
Eq.  692,  76  A  668.  27  LRANS  668 
[rev  76  N.  J.  Bq.  186,  74  A  1301. 

N.  T. — Saranac  etc,  R.  Co.  v. 
Arnold,  167  N.  T.  868,  60  NB  647; 
Buffalo  Loan,  etc.,  Co.  v.  Medina 
Gas,  etc,  Co.,  162  N.  Y.  67,  66  NE 
606;  Peo.  v.  American  Bell  Tel.  Co., 
117  N.  T.  241.  265,  22  NE  10«7; 
Utlca  V.  Churchill,  33  N.  T.  161,  237 
[rev  on  other  grounds  3  Wall.  (U.  S.) 
673,  18  L.  ed.  229];  Palmer  v.  Ring, 
113  App.  Div.  643,  99  NTS  290;  Ben- 
nett V.  American  Art  Union,  7  N.  T. 
Super.  614,  632;  Mickles  v.  Rochester 
City  Bank,  11  Paige  118  [aff  see  11 
Paige  129  note];  Wilde  v.  Jenkins,  4 
Paige   481,   489. 

N.  C. — Huet  V.  Piedmont  Springs 
Lumber  Co.,  138  N.  C.  443,  60  SE 
846. 

Oh. — Bundy  v.  Ophir  Iron  Co.,  38 
Oh.  St.   300. 

Pa. — Monongahela  Bridge  Co..  v. 
Pittsburg,  etc..  Tract.  Co..  196  Pa. 
25.   46  A  99.  79  AmSR  686. 

Tenn. — Parker  v.  Bethel  Hotel  Co., 
96  Tenn.  262,  34  SW  209,  31  LRA 
706. 

Tex. — State  v.  Country  Club,  (Civ. 
A.)  178  SW  570;  Texas  Consol.  Com- 
press, etc..  Co.  V.  Dublin  Compress, 
etc,  Co.,   (Civ.  A.)   38  SW  404. 

Utah. — In  re  Owen,  30  Utah  361, 
85  P  277;  Hearst  v.  Putnam  Min.  Co., 


28  Utah  184,  77  P  783,  107  AmSR 
698,  66   LRA  784. 

Vt. — Wheelock  v.  Moulton,  16  Vt. 
619. 

Va — People's  Pleasure  Park  Co.  v. 
Rohleder,  109  Va.  439,  <1  SE  794.  6S 
SE  981. 

Wash. — State  v.  Tacoma  R.,  etc., 
Co.,  61  Wash.  607,  112  P  606,  32  LRA 
NS  720;  Oudin,  etc,  Mln.,  etc.,  Co.  v. 
Conlan    34  Wash.  216,  76  P  798. 

Wis.— Huber  v.  Martin,  127  Wis. 
412,  106  NW  1031,  1186.  116  AmSR 
1023,  8  LRANS  653,  7  AnnCaa  400: 
Button  V.  Hoffman,  61  Wis.  20,  20 
NW  667,   60  AmR  131. 

Eng. — Foster  v.  Inland  Revenue 
Comrs..  [18»4f  1  Q.  B.  616;  Reg.  v. 
Arnaud,  9  Q.  B.  806,  58  BCL  806,  116 
Reprint  1486;  Society  for  Illustration 
of  Practical  Knowledge  v.  Abbott,  2 
Beav.  569,  17  BngCh  669,  48  Reprint 
1298    (Incorporated  society). 

N.  S. — Rex  V.  Simmonds,  44  N.  S. 
107. 

[a]  Otb«r  ■tatmunta  of  dootxlaa. 
—(15  "The  Individual  members  of 
the  Corporation,  no  doubt,  are  inter- 
ested, in  one  sense,  in  the  property  of 
the  Corporation,  as  they  may  derive 
individual  benefit  from  its  fnccease, 
or  loss  from  its  destruction;  but  In 
no  legal  sense  are  the  individual 
members  the  owners."  Per  Lord 
Denman,  C.  J.,  in  Reg.  v.  Arnaud,  t 
Q.  B.  806,  817,  68  BCL  806,  116  Re- 
print  1486.  (2)  "From  the  very 
nature  of  a  private  business  corpo- 
ration, or,  indeed,  of  any  corpora^ 
tion.  the  stodcholders  are  not  the 
private  and  joint  owners  of  its  prop- 
erty. The  corporation  is  the  real, 
though  artiflciai,  person  substituted 
for  the  natural  persona  who  procured 
its  creation  and  have  itecuniary  in- 
terests in  it,  in  which  all  Its  prop- 
erty is  vested,  and  by  which  It  Is 
controlled,  managed,  and  disposed 
of."  Button  V.  Hoffman,  61  Wis.  20. 
21,  20  NW  667,   50  AmR  131. 

tb]     Good  will (1)   The  seller  of 

stock  in  a  corporation  has  no  vend- 
ible interest  In  the  good  will  of  tlia 
business  carried  on  by  the  corpora- 
tion, and  cannot  transfer  any  part 
thereof,  but  such  good  will  is  the 
property  of  the  corporation  alone. 
Dodge  Stationery  Co.  v.  Dodge,  146 
CM.  380,  78  P  879.  (2)  The  good  wlU 
of  a  corporation  is  as  truly  its  prop- 
erty as  any  other  asset.  Barrett  v. 
Bloomfleld  Sav.  Inst.,  64  N.  J.  Eq, 
426,  64  A  643.  [aff  66  N.  J.  Bq.  431 
mem,    57  A  1131  mem]. 

[c]  Ooxporatlons  conmoaad  of 
•Uaiia  or  nooxaaldaBta^— (1)  Thus  it 
was  held  in  a  leading  English  case 
that  a  vessel  belonging  to  a  British 
corporation  was  entitled  to  registry 
under  a  statute  allowing  the  registry 
of  a  vessel  belonging  wholly  to 
British  -  subjects,  although  some 
members  of  the  corporation  were 
foreigners,  as  the  Individual  mem- 
bers of  a  corporation  are  in  no  legal 
sense  the  owners  of  its  property. 
Reg.  v.  Arnaud,  9  Q.  B.  806,  68  BC!L 
806,  116  Reprint  1485.  (2)  And  in 
the  United  SUtes  the  right  of  a  do- 
mestic corporation  to  purchase  and 
to  hold  land  is  in  no  way  affected  by 
the  fact  that  some  of  the  members 
of  the  corporation  are  aliens  and  a 
statute  of  the  state  prohibits  aliens 
from  holding  land.  Princeton  Min. 
Co.  V.  Butte  First  Nat  Bank,  7  Mont. 
530,  19  P  210.  (3)  Corporation  a» 
alien   enemy   see  infra'  {   14. 

[d]  Sharaa  la  eotvoiatloa  owalaff- 


For  latar  caaea,  da«'slopm*nta  and  Ohaacaa  In  the  law  see  cumulative  Annotations,  same  title,  page  aad  no^e  number. 
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corporation  cannot  either  separately  or  jointly  in 
their  own  names  eonvey,  assign,  or  mortgage  the 
corporate  property  or  otherwise  dispose  of  it."* 

f$  8]  (3)  FiimcMse.  The  franchise  of  corporate 
existence,  while  in  a  sense  the  property  of  and 
vested  in  the  stockholders  or  members  of  the  cor- 
poration, is  available  only  through  the  corporation 
itself,*^  and  therefore,  if  assessable  for  taxation,  it 


laad  Ml  pwaoaal  propnrty.— Although 
the  corporation  ovns  land,  the  shares 
of  its  stoclc  in  the  hands  of  the 
stockholders  are  personal  property, 
and  not  either  real  property  or  an 
interest  in  land.     See  infra  (  610. 

[e]  Vsutlon. — The  property,  fran- 
chlsea,  or  business  of  a  corporation 
cannot  properly  be  taxed  against, 
and  as  the  property,  franchises,  or 
business  of,  natural  persons  or  other 
corporations  who  are  merely  the 
stockholders  therein,  as  they  do  not 
for  that  reason  become  the  owners 
of  its  property,  franchises,  or  busi- 
ness. California  Bank  v.  San  Fran- 
cisco, 142  Cal.  276,  7&  F  832,  100  Am 
SR  130,  64  LRA  918;  Peo.  v.  Ameri- 
can Bell  Tel.  Co.,  117  N.  T.  241,  22 
NE  1057.  See  generally  Taxation  [37 
Cyc  788.  812]. 

[fl  OoadaiiuiatlOB  of  Tuft.  The 
fact  that  a  purely  private  manufac- 
turing corporation  owns  practically 
all  ot  the  stock  of  a  railroad  com- 
pany and  thus  controls  the  operation 
of  the  latter  corporation  does  not 
create  any  identity  between  the  two 
corporations,  nor  afCect  the  character 
of  the  railroad  company  as  a  quasi 
public  corporation,  and  entitled  as 
such  to  condemn  land.  Ulmer  v. 
Lime  Rock  R.  Co.,  98  Me.  679,  67  A 
1001.    66  LRA   387. 

[g]  Sale  of  lienor  by  Iscorponted 
dn'b.''  (1)  Where  the  steward  of  an 
incorporated  club  was  charged  with 
selling  liquor  in  violation  of  law, 
and  it  appeared  that  the  liquor  al- 
leged to  have  been  sold  was  the 
property  of  the  club,  and  was  sold 
by  defendant  in  his  capacity  as  stew- 
ard, at  a  fixed  tariff  rate  to  members 
of  the  club  only,  it  was  held  that,  as 
the  legal  entity  of  the  corporation 
was  distinct  from  the  members,  the 
transaction  could  not  properly  be 
said  to  be  a  distribution  among  the 
members  of  their  own  property,  but 
it  was  a  sale,  and  a  conviction  was 
aiSirmed.  Rex  v.  SlmmondSi  44  N.  S. 
107.  (2)  Intoxicating  liquors  pur- 
chased by  an  Incorporated  club  and 
held  by  It  for  sale  to  the  members 
are  not  the  common  property  of  the 
members,  but  the  property  of  the 
corporation  as  a  legal  entity.  State 
V.  Country  Club,  (Tex.  Civ.  A.)  173 
SW  670.  See  also  Intoxicating  Liq- 
uors [23  Cyc  206]. 

[h]  msatrlBttv*  eoveaant  la  deed; 
eozporation  compoaad  of  colored  per- 
■fms  ( 1 )  Since  a  corporation  is  an 
artificial  person  having  an  existence 
distinct  from  that  of  its  stockhold- 
ers, it  has  been  held  that  a  covenant 
in  a  deed  that  the  title  to  the  land 
shall  never  vest  in  a  colored  person 
is  not  breached  by  a  conveyance  to  a 
corporation,  although  it  is  composed 
exclusively  of  colored  persons  as 
members  and  stockholders,  and  al- 
though the  property  is  purchased  for 
the  purpose  of  establishing  an  amuse- 
ment park  thereon  for  colored  people. 
People's  Pleasure  Park  Co.  v.  Roh- 
leder,  109  Va.  439,  61  SE  794,  63  SB 
981.  <2)  Although  the  above  case 
was  in  equity,  the  opinion  does  not 
notice  the  recognized  qualification  of 
the  general  doctrine  that  a  corpora- 
tion is  a  legal  entity  distinct  from 
its  members  hereinafter  referred  to, 
namely,  that  this  is  a  mere  fiction  of 
the  law  and  will  be  disregarded,  par- 
ticularly in  equity,  when  It  is  urged 
to  a  purpose  not  within  its  reason. 
It  might  well  be  argued,  It  would 
seem,  that  this  was  a  proper  case 
for  the  application  of  this  qualifica- 
tion, unless  its  application  would  be 
prevented  by  the  rule  that  restrictive 
covenants  in  a  deed  are  to  be  strictly 
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construed  and   not   extended   beyond 
their  terms.     See  infra  i  20. 

'[1]  Bmbeulamant  of  corporate 
property  or  funds. — In  a  prosecution 
of  the  president  of  an  insolvent  cor- 
poration for  embezzlement  of  its 
funds,  committed  by  the  voting  and 
the  receiving  of  unearned  dividends 
from  the  corporation's  assets,  it  is  no 
defense  that  such  dividends  were 
voted,  and  the  payment  thereof  con- 
curred in,  by  all  the  stockholders, 
on  the  ground  that  they  were  the 
owners  of  the  corporation's  assets, 
such  tissets  being  owned  by  the  cor- 
poration as  a  separate  entity  distinct 
from  the  stockholders,  Taylor  v. 
Com.,  119  Ky.  731,  76  SW  244,  26 
KyL  374. 

[j]  Secorlnff  debts  of  stookhold. 
era.— A  corporation  has  no  power 
to  execute  its  notes  secured  by  a 
mortgage  of  its  property  for  individ- 
ual debts  of  its  stockholders  to  the 
exclusion  or  corporate  creditors. 


must  be  assessed  ttgainst  the  corporation  and  not 
against  the  stockholders  or  members." 

{<j  9]  (4)  Co&tracts.  On  the  same  principle  the 
contracts  entered  into  for  a  corporation  by  its  an- 
thorized  officers  or  agents  are  the  contracts  of  the 
corporation  as  a  distinct  legal  entity,  and  neither 
confer  rights  nor  impose  liabilities  or  restrictions 
on  the  members  or  stockholders  individually.^'    And 
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[ic]  IPratia  of  oonoratloa  In  ob- 
^tmA'itg  property. — in  an  action 
against  a  corporation '  to  recover 
property  obtained  by  fraud,  and  for 
which  shares  of  stock  were  issued,  It 
Is  no  defense  that  the  restoration  of 
the  property  will  decrease  the  value 
of  every  share  of  the  stock  of  de- 
fendant corporation  which  has  been 
Issued  to  innocent  purchasers.  Texas 
Consol.  Compress,  etc.,  Assoc,  v. 
Dublin  Compress,  etc.  Co.,  (Tex.  Civ. 
A.)  88  SW  404. 

[1]  Preference  nnder  Baakmptoy 
Aot^Where  a  bankrupt,  being  in- 
debted to  a  corporation,  executed  a 
note  to  it  for  such  indebtedness, 
which  note  the  corporation  trans- 
ferred to  claimant,  who,  while  the 
owner  of  all  or  most  of  the  corpo- 
ration's stock,  was  also  a  private 
banker,  the  fact  that  the  corporation 
thereafter  received  certain  notes  of  a 
third  person  from  the  bankrupt  in 
part  payment  of  its  claim,  which 
were  not  transferred  to  the  claimant, 
was  not  sufllcient  to  establish  that 
claimant  had  received  a  preference 
from  the  bankrupt,  under  the  rule 
that  unless  a  creditor  receives  a  por- 
tion of  the  bankrupt's  property  there 
is  no  preference.  Alello  v.  Crampton, 
201  Fed.  891.  120  CCA  189. 

[m]  Veoluuilo'B  or  mateqrtatman^ 
lien. — (1)  The  mere  fact  that  one  cor- 
poration owns  all  or  most  of  the 
stock  of  another  corporation  does  not 
subject  the  property  of  the  latter  cor- 
poration to  a  lien  for  Improvements 
made  under  a  contract  with  the  for- 
mer corporation.  Georgia  Cons.  Lum- 
ber Co.  v.  Ocean  SS.  Co.,  142  Ga.  186, 
82  S£}  582;  Sparks  v.  Dunbar,  102  Ga, 
129,  29  SE  295.  (2)  Nor  can  a  cor- 
poration, as  against  Its  creditors, 
give  a  mortgage  on  Its  property  to 
secure  a  debt  of  a  stockholder,  even 
though  the  debt  was  incurred  for  the 
benefit  of  the  cori>oration.  Mowen  v. 
Nltsch,  103  Md.  685,  62  A  682. 

30.  U.  S. — Humphreys  v.  McKis- 
sock,  140  U.  S.  304,  11  SCt  779,  36  L. 
ed.  696;  Woodruff  v.  Shimer,  l76  Fed. 
684,  98  CCA* 430:  Watson  v.  Bonflls, 
116  Fed.  167,  63  CCA  636  [certiorari 
den  187  U.  S.  641,  23  SCt  841,  47  L. 
ed.  345]. 

111.— Sellers  v.  Greer,  172  111.  649, 
60  NE  246,  40  LRA  589:  Hopkins  v. 
Roseclare  Lead  Co.,  72  III.  373. 

Ky.— Albany  Mill  Cto.  v.  Huff,  72 
SW  820,  24  KyL  2037. 

La. — MIoton  v.  Del  Corral,  132  La. 
730.  61  S  771. 

Me. — Ulmer  v.  Lime  Rock  R.  Co., 
98  Me.  679,  67  A  1001.  66  LBA  *87. 


Mich. — Rough     V.     Breitung, 
Mich.  48.  75  NW  147. 

Minn. — Baldwin     v.     Canfleld, 
Minn.  43,  1  NW  261,  276. 

N.  T. — Palmer  v.  Ring,  113  App. 
Dlv.  643.  99  NTS  290. 

Oh. — Bundy  v.  Ophlr  Iron  Co.,  38 
Oh.  St.  300  .(mortgage  by  stockhold- 
ers not  good  as  a'legal  mortgage). 

Tenn. — Parker  v.  Bethel  Hotel  Co.. 
96  Tenn.  252,  34  SW  209,  31  LRA  706. 

Tex. — Texas  Consol.  Compress,  etc., 
Assoc.  V.  Dublin  Compress,  etc.,  Co., 
(Civ.  A.)  88  SW  404. 

Vt.— Wheelock  v.  Moulton,  16  Vt. 
619. 

[a]  Another  etatemant  of  Aoo- 
trlne,  In  Humphreys  v.  McKlssock. 
140  U.  S.  304,  312,  11  SCt  779.  35  L.  ed. 
473  [quot  Sellers  r.  Greer,  172  III. 
649,  666,  60  NE  246,  40  LRA  689],  the 
validity  of  the  action  of  all  the 
stockholders  of  a  corporation  in 
transferring  its  property  without 
corporate  action  arose,  and  in  dispos- 
ing of  the  case  the  court  said:  "Both 
the  commissioner,  and  the  court,  in 
confirming  his  report  and  entering 
the  decree  mentioned,  seem  to  have 
confounded  the  ownership  of  stock  in 
a  coi-.noration  with  ownership  of  its 
property.  But  nothing  is  more  dis- 
tinct than  the  two  rights;  the  owner- 
ship of  one  confers  no  ownership  of 
the  other.  The  property  of  a  corpo- 
ration is  not  suDject  to  the  control 
of  individual  members,  whether  act- 
ing separately  or  Jointly.  They  can 
neither  encumber  nor  transfer  that 
property,  nor  authorise  others  to  do 
so.  The  corporation — the  artificial  be- 
ing created — ^holds  the  property  and 
alone  can  mortgage  or  transfer  It; 
and  the  corporation  acts  only  through 
its  officers,  subject  to  the  conditions 
prescribed  by  law." 

[b]  teOTfflfrtsmt  Interest  to  sapport 
mortfare.— Where  several  railroad 
companies  combined  to  construct  an 
elevated  road,  and  each  paid  a  pro- 
portionate share  of  the  money  neces. 
sary  for  its  building  and  received 
stock  in  return,  they  have  not  an  in- 
terest therein  that  would  pass  by 
mortgage.  Humphreys  v.  McKlssocK. 
140  U.  S.  304,  11  soft  779,  36  L.  ed. 
473. 

OoaveyaBo*  Tty  corporation  see  in- 

Kortcan  may  be  good  as  an  eqai* 
table  mortgage  see  infra  {  29. 

31.     See  infra  {  160. 

33.  California  Bank  v.  San  Fran- 
cisco, 142  Cal.  276,  76  P  832,  100  Am 
SR  ISO.  64  LRA  918. 

33.  Hall's  Safe  Co.  v.  Herring- 
Hall-Marvin  Safe  Co..  146  Fed.  37,  76 
OCA  495,  14  LRANS  1182  [mod  on 
other  grounds  208  U.  S.  654,  28  SCt 
3«0,  52  L.  ed.  616];  Smith  v.  Parker, 
148  Ind.  127,  45  NE  770;  Tomllnson 
v.  Bricklayers'  Union  No.  1,  87  Ind. 
308;  Cutshaw  v.  Fargo,  8  Ind.  A.  691, 
34  NE  376,  36  NE  660;  Orient  Ins.  Co. 
v.  Northern  Pac.  R,  Co.,  31  Mont.  602, 
78  P  1036;  New  York  Air  Brake  Co. 
V.  International  Steam  Pump  Co..  64 
Misc.  347.  120  NTS'  683  [aff  136  App. 
Dlv.  931  mem,  120  NTS  1137  mem). 
See  also  Infra  f  10. 

[a]  Wliere  the  oapltal  stook  of 
two  maanfaotnxlng  oorporatlona  Is 
owned  by  a  third,  (1)  the  latter  Is 
not  liable  for  breach  of  contract  by 
one  of  the  former  corporations,  any 
more  than  any  other  stockholder 
would  be.  New  York  Air  Brake  Co. 
V.  International  Steam  Pump  Co..  64 
Misc.  347,  120  NYS  683  [aff  136  App. 
Dlv.  931  mem.  120  NYS  1137  meml. 
(2)  Therefore,  where  the  capital 
stock  of  two  manufacturing  com- 
panies Is  owned  by  a  thjj;^^ltii«vKh 
:     -..   .-P.igttlz?d,by  SJ 
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on  the  other  hand,  the  contracts  of  stockholders  or 
members  individually,  made  either  before  or  after 
incorporation,  are  not  the  contracts  of  the  corpora- 
tion nor  binding  on  it,  unless  it  expressly  or  im- 
pliedly adopts  or  ratifies  the  same. 

[(  10]  (5)  LiabUity  of  Menibers  or  Stockholden 
for  Debts.  Unlike  the  ease  of  a  partnership  in 
whi^h  each  partner,  in  the  absence  of  statute  or 
agreement  to  the  contrary,  is  liable  for  all  the  firm 
debts,  the  stockholders  or  members  of  a  corporation, 
in  the  absence  of  a  statute  or  an  agreement  impos- 
ing additional  liability,  are  not  liable  at  all  for 
the  debts  of  the  corporation  beyond  any  amount 
that  may  be  unpaid  on  their  stock,  and  even  for 
that  they  are  liable  to  the  corporation  only,  and 
not  directly  to  its  creditors.** 

[$  11]  (6)  Oontraets  and  OonTeyaaces  between 
Oorporation  and  Its  Members.  Another  consequence 
of  the  conception  of  a  corporation  as  a  legal  entity 
apart  from  its  stockholders  or  members  is  that  con- 
tracts may  be  entered  into  and  conveyances  made 
between  a  corporation  and  its  stockholders  tir  mem- 


they  have  common  officers  and  com- 
mon offlees  and  act  through  a  com- 
mon agent,  as  to  one  who  contracts 
with  the  former  corporations  with 
knowledtre  of  the  relations  existing 
they  are  deemed  separate  entitles, 
and  cannot  all  three  be  joined  in  a 
single  action  for  damages  for  breach 
of  separate  contracts  made  with  each 
of  the  two  former  corporations  In  its 
corporate  name.  New  York  Air 
Brake  Co.  v.  International  Steam 
Pump  Co.,  supra. 

[bj  XUnatratloma. — (1)  A  contract 
made  by  a  corporation  on  a  sale  of 
its  property,  business,  and  good  will, 
that  it  will  not  again  engage  in  busi- 
ness in  competition  with  the  pur- 
chaser, is  not  binding  on  a.  stock- 
holder Individually.  Hall's  Sate  Co. 
V.  Herring-Hall-Marvlft  Safe  Co.,  146 
Fed.  37.  76  OCA  495,  14  L.RANS  11S2 
[mod  on  other  grounds  2M  U.  8.  664, 

28  set  S&O,  C2  L.  ed.  616].  (2)  A 
warehouse  company  could  not  b7 
stipulation  in  a  lease  from  a  railroad 
company  waive  the  claims  of  owners 
of  goods  in  the  warehouse,  although 
they  were  stockholders  of  the  ware, 
house  company,  for  tort  of  the  rail, 
road  company  causing  destruction  of 
the  warehouse  by  Are.  Orient  Ins. 
Co.  V.  Northern  Pac.  R.  Co.,  31  Mont. 
«02.  78  P  103'6. 

84.  Ala. — Uoore,  etc..  Hardware 
Co.  V.  Towers  Hardware  Co.,  87  Ala. 
206,  6  S  41,  13  AmSR  23. 

Ga. — Sparks  v.  Dunbar,  102  Oa.  129, 

29  SB  295;  Macon  Kxch.  Bank  v. 
Macon  Constr.  Co.,  97  Oa.  1.  26  SE! 
326,  38  LRA  800  (holding  that  the 
debt  due  from  a  construction  com- 
pany which  owned  all  the  shares  of 
a  railroad  company  operated  and 
managed  by  It  could  not  be  collected 
from  property  of  the  railroad  com- 

""llT.-^ellers  v.  Qreer,  172  111.  B49, 
60  KB  246,  40  L.RA  589. 

Ind. — Home  Blectrlc  Light,  etc., 
Co.  V.  Collins.  31  Ind.  A.  493,  66  NB 
780. 

Iowa. — ^Kennedy  v.  Monarch  Mfg. 
Co.,  123  Iowa  344.  98  NW  796  (cor- 
poration not  bound  or  in  any  way  af- 
fected by  any  agreement  among  the 
stockholders  as  to  its  management  or 
control). 

Md. — Mowen  v.  Hltsch,  108  Md. 
686,  62  A  582  (holding  that  the  lend- 
ing of  money  to  an  Individual  who 
uses  the  same  In  the  business  of  a 
corporation  in  which  the  latter  is 
stockholder  does  not  render  the  cor- 
poration the  debtor  of  the  lender,  so 
as  to  render  a  mortgage  by  it  to  se- 
cure the  loan  valid  as  against  cred- 
itors). 

Mass. — England  v.  Dearborn,  141 
Mass.  690,  6  NB  837;  Tippets  v. 
Walker,   4   Mass.   696. 


Mich. — ^Donoghue  v.  Indiana,  eta, 
R.  Co.,  87  Mich.  13,  49  NW  612;  Pin- 
ley  Shoe,  etc.,  Co.  v.  Kurti,  34  Mich. 
89  ' 

Nebr. — ^Davls  v.  Ravenna  Creamery 
Co..  48  Nebr.  471,  67  NW  436. 

N.  J. — Demarest  v.  Spiral  Riveted 
Tube  Co.,  71  N.  J.  L.  14.  68  A  161. 

Wyo. — Dilrlacher  v.  Praier,  8  Wyo. 
68,  65  P  306.  80  AmSR  918. 

Ooatcaots  of  promoters  see  Infra 
f  289  et  seq. 

Oorporate  oontraota  generally  see 
Infra  XIV-D. 

86.  I^iaWllty  of  stooUioUar  for 
oorpontte  dams  and  aots  see  Infra 
XlC  D. 

36.  n.  S.— Peckett  v.  Wood,  234 
Fed.  833,  148  (X;a  431;  Cttlbertson  v. 
Wabash  Nav.  Co.,  6  F.  Caa.  No.  3.464, 
4  McLean  544   (contracts). 

Ala. — Pope  v.  Brandon,  2  Stew.  401, 
20  AmD  49  (deed  of  assignment  exe- 
cuted by  the  president  of  a  corpora- 
tion and  directors  in  the  corporate 
name  to  the  president  individually  as 
trustee). 

Cal. — Cropsey  v.  Sacramento  Bank, 
133  Cal.  669,  66  P  7,  204,  86  AmSR 
288. 

Ky. — Lexington  L.,  etc..  Ins.  Co.  v. 
Page,  17  B.  Mon.  412,  66  AmD  165 
(relation  of  debtor  and  creditor). 

Mich. — Highland  Park  Assoc,  v. 
Boseker,  169  Mich.  4.  136  ITW  106. 

Pa. — Rhawn  v.  Bdge  Hill  Furnace 
Co.,  2pl  Pa.  637,  61  A  360;  Gordon  ▼. 
Preston,  1  WatU  386,  26  AmD  75 
(mortgage  by  a  corporation  to  a 
member  as  a  creditor  of  the  corpora- 
tion). 

Vt. — Rogers  V.  Dariby  TTnlversallst 
Soc.  19  vt.  187  (contracts);  Sawyer 
V.  Royalton  Methodist  Bpiscopal 
Soc,  18  Vt.  405   (contracts). 

Eng. — Foster  v.  Inland  Revenue 
Comrs.,  [1894]  1  Q.  B.  516  (holding 
that,  where  partners  agreed  for  a 
transfer  of  their  business  and  prop- 
erty to  a  corporation  to  be  formed  by 
them,  and  In  pursuance  of  such 
agreement,  after  the  creation  of  a 
corporation  In  which  they  held  all  the 
shares,  conveyed  their  business  and 
property  to  It,  this  was  not  a  mere 
rearrangement  or  change  In  the  legal 
status  of  the  persons  In  relation  to 
the  property  as  distinguished  from  a 
real  transfer  of  the  property  from 
one  owner  to  another,  but,  as  the  cor- 
poration was  a  legal  entity  apart 
from  its  shareholders,  it  was  a  "con- 
veyance or  sale"  within  the  meaning 
of  a  revenue  statute). 

[a]  Bala  to  ooiporatloa  hr  atoe^ 
lundism  Ml  trwrtees.  Since  a  corpora- 
tion Is  an  entity  distinct  from  its 
stockholders,  a  sale  of  property  by 
trustees  In  a  trust  deed  to  a  corpora- 
tion of  which  such  trustees  are 
stockholders  and  directors   is   not   a 


bers  notwithstanding  the  rule  that  a  person  cannot 
contract  with  himself,  nor  be  both  grantor  and 
grantee  in  regard  to  the  same  object,  and  in  the 
absence  of  fraud  they  will  have  the  same  effect  as 
contracts  and  conveyances  between  any  other  per- 
sons.** 

[i  12]  (7)  Torts.  The  stockholders  or  members 
of  a  corporation  are  not  liable  for  a  tort  of  the 
corporation  in  which  they  have  not  participated.*^ 
On  the  other  hand,  torts  committed  against  a  cor- 
poration and  affecting  its  rights  only  are  not  torts 
against  its  stockholders  or  members.** 

[$  13]  (8)  Agency.  Of  members  for  corporation. 
Although  the  stoekholders  or  members  act  as  the 
corporation  at  corporate  meetings  held  and  con- 
ducted in  accordance  with  the  charter  and  the  by- 
laws,** they  are  not,  merely  individually  as  stock- 
holders or  members,  the  agents  of  the  corporation, 
and,  when  not  acting  as  the  corporation  at  a  corpo- 
rate meeting,  nor  duly  authorized  by  it,  they  cannot, 
either  jointly  or  separately,  bind  it  by  contracts  or 
deeds  in  the  corporate  name  or  otherwise,***  nor  can 

sale  to  themselves.  Copsey  v.  Sac- 
ramento Bank,  133  (^1.  669,  66-  P  7, 
204.  86  AmSR  238. 

[b]  Ooaoeasloaa  to  manilMr*. — ^An 
■Incorporated  amusement  association 
may  confer  exclusive  privileges  or 
concessions  on  one  of  its  members  to 
conduct  on  its  grounds  certain  places 
of  amusement  and  refreshment. 
Highland  Park  Assoc,  v.  Boaeker,  169 
Mich.   4,   135  NW   106. 

SaalloffB  iMtween  cozpoiwtlon  and 
BumbMS  see  infra  XII,  A. 

37.  Maryland  v.  General  Stevedor- 
ing Co.,  213  Fed.  61  [aft  219  Fed.  827, 
136  CCA  497];  Hall's  Safe  Co.  v.  Her- 
rlng-Hall-Marvln  Safe  Co.,  146  Fed. 
87,  76  CCA  485,  14  LRANS^1182  [mod 
on  Other  grounds  208  U.  S.  564,  28  SCt 
350,  62  L.  ed.  616]  (unfair  competi- 
tion); Atchison,  etc.,  R.  Co.  v.  Cfoch- 
ran,  43  Kan.  225,  23  P  151,  19  AmSR 
129.  7  LRA  414  (negligence);  Norton 
V.  Hodges,  100  Mass.  241:  Benton  v. 
Minneapolis  Tailoring,  etc.,  Cte.,  73 
Minn.  498,  76  NW  265;  Belo  v.  Fuller, 
84  Tex.  450,  19  SW  616,  31  AmSR  76 
(libel).     Sea  generally  Infra  XII,  D. 

[a]  On*  oorporatioa  ownlac  stoek 
In  another  corporation,  as  in  the  case 
of  a  railroad  company  owning  stock 
in  a  connecting  line,  Is  not  liable  for 
torts  of  the  latter  corporation  In 
which  It  has  not  participated.  Atch- 
ison, etc^  R.  Co.  V.  Cochran.  43  Kan. 
225,  23  P  161,  19  AmSR  129,  7  LRA 
414. 

38.  Conn. — ^AUen  v.  Curtis.  26 
Conn.  466. 

Ga. — ^Bethnne  v.  Wells,  94  Oa.  486, 
81  SB  280. 

Ind. — ^Tomllnson  v.  Bricklayers' 
Union  No.  1,  87  Ind.  308;  Home  Blec- 
trlc  Light,  etc.,  Co.  v.  Collins,  31  Ind. 
A.  493,  66  NB  780. 

Me.— Wells  V.  Dane,  101  Me.  87,  63 
A  324. 

Mass. — Smith  v.  Kurd,  12  Meta 
371,  46  AmD  690. 

Mich. — Talbot  v.  Scripps,  31  Mich. 
268. 

Minn. — Winona,  etc.,  R.  Co.  v.  St. 
Paul,   etc.,   R.   Co.,    23   Minn.   359. 

Or. — Foley  v.  Lacert,  35  Or.  166,  58 
P  37. 

38.    See  Infra  XII,  B. 

40.  Ala. — Moore,  etc..  Hardware 
Co.  V.  Towers  Hardware  Co.,  87  Ala. 
206,  6  S  41,  13  AmSR  23. 

111.— Sellers  v.  Greer,  172  111.  649, 
60  NB  246,   40  LRA  689. 

Ind. — ^AUlmong  v.  Simmons,  124 
Ind.  199.  23  NB  768. 

Nebr. — Itevis  v.  Ravenna  Creamery 
Co..  48  Nebr.  471,   67  NW  436. 

N.  J. — Demarest  v.  Spiral  Riveted 
Tube  Co.,  71  N.  J.  L.  14,  68  A  161. 

N.  T. — Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  27. 

Oh. — Dayton,  etc.,  R.  Co.  v.  Hatoh, 
1  Dlsn.  84.  12  Oh.  Dec.  (Reprint)  601. 
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they  render  it  liable  for  frand,  tnaptaa,  or  other 
torts." 

Acanesr  of  eorpontion  aad  its  offioen  and  acents 
for  oumlwn.  On  the  other  hand,  although  the  cor- 
poration and  its  officers  and  agents  are  in  a  soise 
the  agents  of  its  stockholders  or  members  in  .their 
eoUeetive  capacity  as  constituting  the  corporation, 
ao  that  they  may  act  for  and  bind  them'  in  such 
capacity  for  corporate  purposes,*'  they  are  not  the 
agents  of  the  stockholders  or  members  individually 
and  have  no  power  to  bind  them  as  individuals 
merely.** 

Notice.  It  necessarily  follows  that  notice  to  the 
stockholders  or  members  of  the  corporation  indi- 
vidually, and  not  as  a  body  at  a  corporate  meeting, 
is  not  notice  to  the  corporation.**  Nor  is  notice  to 
the  corporation  or  its  officers  or  agents  notice  to 
individual  stockholders  or  members  in  their  indi- 
vidual capacity  only.** 

Admissions  and  declarations.  For  the  same  rea^ 
son  a  corporation  is  in  no  way  bound  or  affected  by 
the  admissions  or  declarations  of  its  stockholders 
or  members,  so  as  to  render  such  admissions  or  dec- 
larations admissible  against  it,  unless  they  were  act- 
ing as  the  corporation  at  a  corporate  meeting  or 
as  its  duly  authorized  agents.** 

[i  14]  (9)  Besidence  and  Citisenship.  A  corpo- 
ration is  a  resident  and  a  citizen,  so  far  as  it  can 
be  regarded  as  a  citizen,  of  the  state  or  country  by 
or  under  the  laws  of  which  it  was  created,  notwith- 


standing its  stockholdars  or  members  may  be  resi- 
dents or  citizens  of  some  other  state  or  country.*^ 

[f  15]  (10)  Actions.  Since  the  property  and 
the  rights  of  a  corporation  belong  to  it  as  a  leg^ 
entity  distinct  from  its  stockholders  or  members, 
actions  in  relation  thereto  must  ordinarily  be 
brought  by  the  corporation  and  in  the  corporate 
name,  and  the  stockholders  or  members  as  such  can- 
not at  law,  nor  as  a  rule  in  equity,  maintain  actions, 
either  to  recover  possession  of  corporate  property,** 
or  to  recover  danuiges  for  conversion  thereof  or  for 
trespasses  or  other  injuries  thereto.**  Nor  can  they 
sue  for  any  other  wrongful  act  o^  n^ligence,  either 
of  corporate  officers  or  agents,  or  of  third  persons, 
resulting  in  injury  to  the  corporate  entity  only,  and 
not  to  themselves  as  individuals,**  nor  to  recover  on 
contracts  of  the  corporation,"  nor  to  enforce  or  pro- 
tect any  other  right  belonging  to  the  corporation,** 
except  under  some  circumstances  in  equity,  where 
exceptions  to  the  general  rule  are  recognized  !n 
order  to  protect  the  interests  of  the  stockholders  or 
members.**  On  the  other  hand,  an  action  cannot  be 
broi^ht  by  the  corporation,  or  by  a  stockholder  for 
the  benefit  of  the  corporation,  as  distinguished  from 
an  action  by  him  as  an  individual,  when  the  wrong 
and  injury  complained  of  is  to  him  individually  and 
not  to  the  corporation.**  Stockholders  or  members 
of  a  corporation  are  in  no  sense  parties  to  an  action 
brought  by  or  against  the  corporation  only,'*  nor  is 
the  corporation  a  party  to  an  action  brought  by  or 


Pa. — Dana  ▼.  U.  S.  Bank,  6  Watts 
A  S    223. 

Porto  HIco. — Mandry  v.  L>a  Com- 
panla  Azacarera  Del  Este,  19  Porto 
Rico  128. 

Vt. — Warner  v.  Mower.  11  Vt  885. 

Eag. — Society  for  Illustration  of 
Practical  Knowledge  v.  Abbott,  2 
Beav.  S69,  17  BngCh  569,  48  Reprint 
1298  (Incorporated  society). 

a«BTaa«Btatloa  of  ooraoratlOB  fej 
■toeUoUUn  see  Infra  XIV,' B. 

41.  Mandry  v.  La  Companla  Aiu- 
carera  Del  Este.  19  Porto  Rico  128. 
See  tnfra  (  XIV,  EI 

4a.  Tl]>pecanoe  County  v.  Lafay- 
ette, etc.,  K.  Co.,  60  Ind.  86,  97;  Tippe- 
canoe County  V.  Reynolds,  44  Ind. 
E09,  15  AmR  246;  Com.  v.  Fall  Brook 
Coal  Co.,  16«  Pa.  488.  494,  26  A  1071. 

43.  Central  R.,  etc.,  Co.  v.  Smith, 
76  Ala  672.  52  AmR  353-  Orient  Ins. 
Co.  V.  Northern  Pac.  R.  Co.,  31  Mont. 
502,  78  P  1088;  MofTat  V.  Wlnslow,  7 
Paige  (N.  Y.)  124  (holding  that  the 
agent  of  a  corporation  is  not  the 
agent  of  the  Individual  stockholders, 
so  as  to  render  a  sale  of  stock  void- 
able because  of  fraud  of  such  agent 
to  which  the  seller  was  not  privy). 

44.  Davis  Impr.  Wrought  Iron 
Wagon  Wheel  Co.  v,  Davis  Wrought 
Iron  Wagon  Co.,  20  Fed.  699;  Cleve- 
land Mercantile  Nat.  Bank  v.  Par- 
sons, 64  Minn.  56,  65  NW  826,  40  Am 
SR  299;  Ropes  v.  Nllan,  44  Mont.  238, 
119  P  479. 

Vottoa  to  oOoars  or  afeats  as  af- 
feotlBff  oovponiUoB  see  intra  XIV,  B. 

>ottiM  to  pnmotars  see  Infra  (  S02. 

4B>    See  eases  Sbpra  note  44. 

46.  Fairfield  County  Tump.  Co.  v. 
Thorp,  It  Conn.  171;  Hartford  Bank 
V.  Hart,  8  Day  (Conn.)  491,  S  AmD 
274;  Poileys  v.  Ocean  Ins.  Co.  14  Me. 
141  [app  dism  13  Pet.  167,  10  L.  ed. 
105];  Nahaum  v.  N.  E.  Marcoglou  & 
Co..  Ins.,  146  NTS  1063.  And  see 
Starr  Burying  Ground  Assoc,  v.  North 
Lane  Cemetery  Assoc,  77  Conn.  t3,  68 
A  4«7. 

BegcsMAtatloiia  or  admissloiis  of 
oUoau  or  aranta  see  infra  I  XIV,  B. 

Vr.  U.  8. — MuUer  v.  Dows.  94  U. 
8.  444,  24  L.  ed.  207;  Society  for 
Propagation  of  the  Oospel  v.  Wheeler, 
22  F.  Cub.  No.  13.166,  2  Gall.  106. 

Mont. — Princeton  Mln.  Co.  v.  Butte 
First  Nat  Bank,  7  Mont.  6*0,  19  P 
210  (referred  to  supra  I  Tlf^ 


N.  T. — Frits  Schuls,  Jr.  Co.,  Ina  v. 
Rainea  164  NYS  464  [aff  166  NTS 
6671  (holding  that  a  corporation  or- 
ganized under  the  laws  of  New  Jer- 
sey, although  its  stockholders  -were 
German  citizens  and  it  was  controlled 
by  German  citizens,  was  nevertheless 
a  distinct  legal  entity  from  the  alien 
owners  of  its  stock,  and  It  was  hot  in 
the  position  of  an  alien  enemy  within 
the  meaning  of  the  proclamation  of 
the  President  of  the  United  States  of 
April  6,  1917,  announcing  a  state  of 
war  between  the  United  States  and 
Germany). 

Wash. — Hastings  v.  Anacortes 
Packing  Co.,  29  Wash.  224,  69  P  776 
(alienage  of  stockholders  does  not 
make  a  corporation  any  the  less  a 
citizen). 

Bng, — Continental  Tyre,  etc.,  Co., 
Ltd.  V.  Daimler  Co.,  Ltd.,  [1916]  1  K. 
B.  893,  5  BRC  304  [rev  on  other 
grounds  (1916)  2  A.  C.  807]  (holding 
that  a  company  incorporated  In  Eng- 
land, all  the  shares  of  which,  except 
one,  were  held  by  German  subjects 
and  residents,  and  all  the  directors  of 
which  were  Germans,  was  neverthe- 
less an  English  company,  and  not  an 
alien  enemy):  Janson  v.  Drlefontein 
Cons.  Mines,  Ltd.,  [19021  A.  C.  484,  6 
BRC  810;  Reg.  v.  Amaud,  9  Q.  B.  806, 
58  ECL  806,  115  Reprint  1486  (re- 
ferred to  supra  17);  Amorduct  Mfg. 
Co.,  Ltd.  V.  Defrles,  31  T.  L.  R.  69 
(1914).     See  also  Infra  i  31. 

48.  Bartlett  v.  Brickett.  14  Allen 
(Mass.*)  62  (replevin);  Button  v. 
HofCman,  61  Wis.  20,  21  NW  667,  50 
AmR'  131  (holding  that  one  who,  by 
purchase  or  otherwise,  becomes  the 
owner  of  all   the  capital  stock  of  a 

grlvate  corporation  does  not  thereby 
ecome  the  legal  owner  of  its  prop- 
erty and  cannot  maintain  replevin 
therefor  In  his  own  name), 

Btrbt  of  •toakboldar  to  sue  or  ae< 
fend  in  MiaU  of  oorpoiatlon  see 
infra  XII,  C. 

40.  Tomllnson  T.  Bricklayers' 
Union  No.  1,  87  Ind.  (08. 

BO.  Conn. — Allen  v.  Curtis,  26 
Conn.  466  (action  against  directors 
for  mismanagement  or  fraud). 

Oa — McAfee  v.  Zettler,  103  Ga.  679, 
SO  8E  268;  Bethune  v.  Wells,  94  Ga 
486.<  21  SB  280. 

Me.— Wells  v.  Dane,  101  Ma  <7,  «t 
A  324. 


Mass. — Smith  v.  Hurd,  12  Mete. 
871,  46  AmD  690  (stockholder  cannot 
maintain  action  at  law  against  di- 
rectors for  negligence  in  conducting 
affairs  of  corporation,  whereby  its 
capital  is  lost  or  Impaired,  although 
the  shares  are  thereby  rendered 
worthless). 

Mich. — Talbot  v.  Scrlpps,  31  Mich. 
268  (conspiracy  between  directors 
and  others  to  suspend  and  destroy, 
the  business  and  franchises  of  the 
company). 

Minn. — Winona,  etc.,  R.  Co.  v.  St. 
Paul,  etc.,  R.  Co.,  23  Minn.  S59. 

61.  Cutshaw  v.  Fargo,  8  Ind.  A. 
691.  34  NE  376,  86  NE  650. 

62.  Winona,  etc.,  R.  Co.  v.  St. 
Paul,  etc.,  R.  Co.,  23  Minn.  359;  Ben- 
nett V.  American  Art  Union,  7  N.  T. 
Super.  614  (suit  for  injunction); 
Hearst  v.  Putnam  Mln.  Co.,  28  Utah 
184,  77  P  763,  107  AmSR  698.  66  LRA 
784. 

B8.    See  infra  Xn,  C. 

54.  Turner  v.  Markham,  156  Cal. 
662.  102  P  272.     See  also  infra  XII,  C. 

BS.  Cortn. — Fairfield  County  Tump. 
Co.  v.  Thorp.  13  Conn.  173. 

Oa. — Bradford  v.  Columbus  City 
Water  Lot  Co.,  58  Ga  280. 

Ind. — Newcastle,  etc.,  R.  Co.  v. 
Brumback,  5  Ind.  543. 

Mass. — Old  Colony  Boot,  etc.,  Co. 
V.  Parker-Sampson-Adams  Co.,  183 
Mass.  657,  67  NE  870;  Merchants 
Bank  v.  Cook,  4  Pick.  406. 

Vt. — Searaburgh  Turnp.  Co.  v. 
Cutler,   6  Vt.  316. 

[a]  »eila1itonship  to  oScer  aerr- 
lag  process^— A  statute  prohibiting 
service  of  process  by  an  officer  who 
is  related  to  either  party  to  the 
cause  does  not  prevent  service  of 
process,  in  an  action  by  a  corpora- 
tion alone,  by  an  officer  who  is  re- 
lated to  a  stockholder  or  member  of 
the  corporation.  Merchants  Bank  v. 
Cook,  4   Pick.    (Masa)   405. 

[b]  BelattoasUp  to  Jndgs^-The 
fact  that  the  judge  or  Justice  is  re- 
lated to  a  corporator  and  stock- 
holder Is  no  valid  objection  to  his 
jurisdiction  in  an  action  by  the  cor- 
poration under  a  statute  prohibiting 
a  Judge  or  Justice  from  trying  a 
cause  where  he  Is  related  to  a  party 
thereto.  Searsburgh  Tump.  Co.  v. 
Cutler,  6  Vt.  315.  There  are  other 
decisions  to  the  same  effect,  althougfa- 
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against  stockholders  or  members  only.""  Acticms 
may  be  brought  by  a  corporation  against  its  mem- 
bers or  stockholders,  or  by  the  members  or  stock- 
holders against  the  corporation,  notwithstanding  the 
rule  that  a  person  cannot  sue  himself."^ 

Two  corporationa.  The  fact  that  one  corporation 
owns  all  or  part  of  the  stock  of  another  corporation, 
or  that  the  same  persons  own  the  stock  of  both,  and 
that  the  corporations  have  the  same  directors  and 
officers,  does  not  prevent  one  of -such  corporations 
from  maintaining  an  action  and  recovering  a  judg- 
ment against  the  other. '^ 

,  [$  16]  (11)  Set-Off  and  GonnterdaiiiL  The  de- 
mands of  stockholders  individually  cannot  be  inter- 
posed .as  equitable  set-offs  to  a  demand  against  the 
corporation,  even  though  plaintiff  is  insolvent.'* 
Nor  can  a  demand  against  the  stockholders  or  mem- 
bers of  a  corporation  be  set  off  or  pleaded  as  a 
counterclaim  in  an  action  by  the  corporation.*" 

[i  17]  (12)  Judgments.  It  is  generally  held 
that  a  stockholder  or  member  of  a  corporation  is 
BO  far  an  integral  part  of  the  corporation  that  he 
is  represented  by  the  corporation  in  a  suit  brought 
against  it  to  recover  judgment  for  a  corporate  debt, 
or  to  determine  the  amount  of  the  corporate  indebt- 
edness preparatory  to  an  assessment  upon  or  action 
against  stockholders  or  members  to  enforce  their 
liability  on  unpaid  subscriptions,  or  their  statu- 
tory liability  for  corporate  debts,  and  that  he  is 
bound  and  concluded  by  the  judgment  or  deter- 


mination in  such  sult.*^  Even  on  this  question, 
however,  there  is  some  conflict  in  the  decisions,  and 
the  general  rule  is  that  the  stockholders  or 'members 
Ox  a  corporation  are  not  bound  or  concluded  indi- 
vidually by  a  judgment  against  the  corporation  in 
an  action  to  which  they  were  not  parties,  nor  is 
their  individual  property  bound  thereby,"'  unless  it 
is  otherwise  provided  by  statute.'^  And  as  a  corpo- 
ration ia  not  a  party  to  an  action  against  its  stock- 
holders or  members  only,  it  is  not  affected  by  the 
judgment  against  them  in  euch  action.** 

[$  18]  (IS)  Sncation  and  Attachment.  Since 
the  property  of  a  corporation  belongs  to  the  legal 
entity,  it  cannot  be  taken  or  levied  on  under  attach- 
ment or  execution  for  debts  of  the  stockholders  or 
members.*^  Nor  can  an  attachment  be  levied  on  the 
property  of  a  corporation  in  an  action  stgainst  stock- 
holders or  members  only.** 

[$  19]  (14)  Serend  Corporations  Owned  by  Same 
Parties.  Since  a  corporation  is  a  person  distinct 
from  its  members  or-  stockholders,  it  follows  that, 
even  though  the  same  individuals  may  be  the  incor- 
porators of,  or  own  stock  in,  two  separate  corpo- 
rations, and  even  though  such  corporations  may 
have  the  eame  individuals  as  officers,  there  is  no 
identity  between  the  two  corporations,  and  neither 
is  liable  for  the  acts  or  faults  of  the  other  merely 
because  of  the  identity  of  the  members  or  stock- 
holders and  officers.*'    A  holding  corporation  has  a 


there  are  also  some  to  the  contrary. 
See  Judses  [23  Cyc  686  text  and  note 
161. 

[c]  StoolftoUar  tm  taOf*^— (1) 
In  one  case  In  New  York  It  was  held 
that  the  fact  that  the  chancellor  was 
a  stockholder  In  a  corporation  which 
was  a  party  to  a  cause  did  not  de- 
prive him  of  Jurisdiction  under  a 
statute  In  effect  prohlbltlns  the 
chancellor   from    taking    Jurisdiction 

°  of  a  cause  to  which  he  was  a 
"party."  Stuart  v.  Mechanics',  etc., 
Bank  19  Johns.  (N.  Y.)  496.  501. 
(2)  But  In  another  case  the  contrary 
was  held  on  the  erround  that  the 
word  "party"  In  the  statute  should 
be  given  a  broader  meaning,  so  aa  to 
Include  persons  Interested,  aa  a 
stockholder  la  Interested  In  a  suit  by 
or  against  the  corporation,  although 
not  technically  a  party.  Washington 
Ins.  Co.  V.  Price,  Hopk.  (N  Y.)  1. 
This  Is  the  prevailing  rule  as  to  the 
disqualification  of  a  judge  see  Judges 
[23  Cyc  677]. 

[d]  Btoeklu>U«r  as  witness. — (1) 
A  statute  or  rule  exclu'dlng  "parties ' 
to  an  action  as  witnesses  does  not 
render  a  stockholder  of  a  corporation 
incompetent  aa  a  witness  for  the  cor> 

S oration  in  an  action  against  It. 
rewcastle,  etc.,  R.  Co.  v.  Brumback, 
6  Ind.  643.  (2)  And  one  whose  only 
interest  in  the  litigation  Is  as  stock- 
holder of  a  corporation  which  Is  a 
party  thereto  Is  not  thereby  Incom- 
petent to  testify  as  to  transactions 
and  communications  with  a  deceased 
opposite  party  In  interest.  South- 
western Georgia  Bank  v.  McQarrah, 
120  Ga.  944,  48  SB  393. 

6&  Bache  v.  Nashville  Horticultu- 
ral Soc,  10  Lea  (Tenn.)  436;  Llllard 
V.  Porter,  2  Head  (Tenn.)  177. 

[a]  Prooess. — Since  stockholders 
are  distinct  parties  from  the  corpo- 
ration, service  of  process  on  them 
does  not  make  the  corporation  a 
party.  Bache  v.  Horticultural  Soc, 
10  L«a  (Tenn.)  4S(.  See  infra  !  XIV, 
P. 

57.  Culbertson  v.  Wabash  Nav. 
Co.,  6  P.  Cas.  No.  3,4«4,  4  MoL«aa 
644;  Willoughhy  v.  Comstock,  3  Hill 
(N.  Y.)  339;  Waring  v.  Catawba  Co., 
2  S.  C.  Li.  109;  Rogers  v.  Danby 
UniversaUst  Soc,  19  Vt.  187;  Sawyer 
V.  Royalton  M,  B.  Soc.  18  Vt  406. 


88.  O.  W.  Jones  Lumber  Co.  v. 
Wlsarkana  Lumber  Co.,  126  Ark.  66, 
187  SW  1068. 

59.  Gallagher  v.  Germanla  Brew- 
ing Co.,  63  Minn.  214,  64  NW  1116. 

60.  Now  York  Ice  Co.  v.  Parker, 
21  N.  Y.  Super.  688,  21  HowPr  302. 

61.  Hawkins  v.  Glenn.  131  U.  S. 
319.  9  set  739,  83  L.  ed.  184:  Hale  ▼. 
Harden,  96  Fed.  747,  37  CCA  240; 
Farmers'  Bank  v.  Ohio  River  Line  SS. 
Co.,  108  Ky.  447,  6«  8W  719,  22  KyL 
132;  Mutual  P.  Ins.  Co.  v.  Phoenix 
Furniture  Co,,  108  Mich.  170,  66  NW 
109S,  62  AmSR  698,  34  LRA  694.  See 
Infra  XII,  D. 

62.  Hale  v.  Hardon,  96  Fed.  747, 
37  CCA  240;  Andrews  v.  National 
Fdy.,  etc..  Works,  76  Fed.  166,  20  CCA 
110,  36  LRA  139;  Bradford  v.  Colum- 
bus City  Water  Lot  Co.,  68  Ga.  280; 
State  Bank  v.  Bobo.  45  S.  C.  L.  597: 
Clausen  v.  Head.  110  Wis.  405,  8B  NW 
1028,  84  AmSR  933.  See  infra  XII,  D. 

68.     See  infra  XII.  D. 

M.  See  Llllard  v.  Porter,  2  Head 
(Tenn.)  177;  and  generally  Judg- 
ments [23  Cyc  1267]. 

65.  Williamson  v.  Smoot,  7  Hart. 
(La.)  31,  12  AmD  494;  Russell  v.  Mc- 
Lellan,  14  Pick.  (Mass.)  63,  69;  Tip- 
pets v.  Walker,  4  Mass.  596. 

66.  Llllard  v.  Porter,  2  Head 
(Tenn.)  177. 

67.  U.  S. — Martin  v.  Development 
,Co.  of  America,  240  Fed.  42,  163  CCA 
78;  Pittsburgh,  etc,  Co.  v.  Duncan, 
232  Fed.  584,  146  OCA  642;  In  re 
Watertown  Paper  Co.,  169  Fed.  252, 
94  CXIA.  528;  Central  Trust  Co.  v. 
Bridges,   67  Fed.  763,  6  CCA  639. 

Ark. — O.  W.  Jones  Lumber  Co.  v. 
Wlsarkana  Lumber  Co.,  126  Ark.  65, 
187  SW  1068;  Ft.  Smith  Light,  etc.. 
Co.  V.  Kelley.  94  Ark.  461,  127  SW 
975;  St.  Louis,  etc.,  R.  Co.  v.  Gate 
City  Co-op.  Grocery  Co.,  70  Ark.  10.  66 
SW  706;  Lange  v.  Burke,  69  Arte.  86, 
61  SW  165. 

Ky. — Illinois  Cent.  R.  Co.  v.  Bu- 
chanan. 88  SW  812,  27  KyL  1216. 

La. — Goodwin  v.  Bodcaw  Lumber 
Co.,  109  La.  1050,  34  S  74. 

Ho. — ^Knott  V.  Fisher  Vehicle,  etc., 
Co.,  (A.)    190  SW  378. 

N.  Y. — New  York  Air  Brake  Co.  v. 
International  Steam  Pump  Co.,  64 
Misc.  347.  120  NYS  683  [alt  136  App. 
Div.    931    mem,    120  NYS   1137   mem] 


(as  to  which  see  supra  i  9  note  33 

wash. — State  v.  Tacoma  R.,  etc., 
Co..  61  Wash.  607.  112  P  606,  32  LRA 
NS  720. 

W.  Va.— Perry  V.  Ohio  Valley  Elec- 
tric R.  Co.,  70  W.  Va.  697,  74  SE  993. 

See  Seymour  v.  Woodistnck,  etc.. 
Tract.  Co.,  204  111.  A.  142.  See  also 
supra  :  6  text  and  note  26.  Compare 
Infra  {  26. 

[a]  OoatnkDts.— The  mere  fact 
that  the  stockholders  in  two  corpo- 
rations are  the  same  or  that  one  cor- 
poration exercises  a  control  over  ttie 
other  through  ownership  of  its  stock, 
or  through  identity  of  Its  stock- 
holders, does  not  make  either  the 
agent  of  the  other,  nor  does  It  merge 
them  Into  one,  so  as  to  make  a  con> 
tract  of  one  binding  on  the  other, 
where  each  corporation  Is  separately 
organized  under  a  distinct  charter. 
Martin  Development  Co.  of  America, 
240  Fed.  42.  163  CCA  78-  Pittsburgh, 
etc.,  Co.  V.  Duncan,  832  Fed.  684,  146 
OCA  642;  Central  Trust  Co.  v. 
Bridges,  57  Fed.  763,  6  CCA  539.  See 
also    supra    i    9. 

[b]  A  rMlzoad  hospital  •ssool«> 
tAim  was  organized  as  a  oorporation 
independent  of  the  railroad  company, 
and  by  its  articles  its  directors  were 
declared  to  be  certain  officers  of  the 
railroad  company  and  their  success- 
ors in  office;  and  all  employees  of 
the  railroad  were,  as  such,  made 
members  thereof.  By  its  by-laws, 
employees  of  the  railroad  company 
were  entitled  to  its  benefits  in  case 
of  illness  or. accident,  and  were  re- 
quired to  pay  a  monthly  assessment, 
proportionate  to  their  salaries,  for  its 
support.  These  assessments  were 
deducted  by  the  railroad  company 
from  the  employees'  salaries,  and 
paid  over  to  the  treasurer  of  the  hos- 
pital association  for  Us  benefit.  It 
was  held  that  the  hospital  corpora- 
tion was  a  separate  and  distinct  or- 
ganization from  the  railroad  com- 
pany, and  that  the  latter  was  not  lia- 
ble for  the  conduct  of  the  hospital 
directors,  nor  for  the  negligence  of 
physicians'  or  attendants  of  the  hos- 

?ital  in  treating  a  railroad  employee. 
llinols  Cent.  R.  Co.  v.  Buchanan,  88 
SW  312,   27  KyL  1216. 

[c]  aaLfovceaaat  of 


For  totar  easea,  derel«pmemta  and  ehaaces  in  the  law  see  cumulative  Annotations,  same  title,  page  and  i>ote  number. 
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separate  corporate  existence,"^  and  is  to  be  treated 
as  a  separate  entity,*^^  unless  the  facts  show  that 
snch  separate  corporate  existence  is  a  mere 
sham,*''*  or  has  been  used  as  an  instrument  for  con- 
cealing the  truth."*  . 

[i  20]  4.  A  Corporation  as  a  Collection  or  Asso- 
ciation of  Individuals— a.  In  OeneraL  Although  the 
doctrine  that  a  coiporation  is  a  legal  entity  and 
person  in  the  law  distinct  from  the  members  who 
compose  it,  will  always  be  recognized  and  given 
effect,  both  at  law  and  in  equity,  in  cases  wEich  are 
within  its  reason  and  when  there  is  no  controlling 
reason  against  it,"^  and  although  in  some  cases 
it  seems  to  have  been  given  effect  contrary  to  rea- 


m». — (1)  Under  the  rule  that  &  corpo- 
ration Is  an  entity,  distinct  from  its 
stockholders  and  from  corporations 
with  which  it  may  be  connected,  that 
the  stockholders  of  two  separately 
chartered  corporations  are  identical, 
that  one  owns  shares  In  the  other, 
and  that  they  have  mutual  dealings, 
will  not  In  general  merge  them  Into 
one  corporation,  nor  prevent  the  en- 
forcement by  one  or  an  otherwise 
valid  claim  against  the  other.  In  ra 
Watertown  Paper  Co.,  169  Fed.  252.  94 
CCA  628.  (2)  And  therefore,  where, 
after  the  organization  of  a  paper 
company,  its  stockholders  caused 
the  organisation  of  a  pulp  company 
with  funds  advanced  by  the  paper 
company,  but  for  the  account  of  Its 
stockholders  to  whom  the  advance- 
ments were  charged  and  the  paper 
company  owned  no  stock  of  the  pulp 
company,  and,  while  the  two  corpo- 
rations mingled  their  affairs,  the 
paper  company  purchaslnr  Its  pulp, 
etc,  from  the  pulp  company,  and  the 
controlling  stockholders  regarded 
the  two  corporations  .  generally  as 
ditCerent  departments  of  their  busi- 
ness, the  separate  corporate  organi- 
sations were  kept  up,  each  corpora- 
tion keeping  its  own  books,  having 
Its  own  creditors,  owning  its  own 
assets,  and  conducting  its  own 
business  In  its  own  name,  and  the 
stockholders  were  noi  entirely  the 
same.  It  was  held  that  the  separate 
existence  of  such  corporations  was 
not  fraudulent  nor  were  their  afCairs 
so  conducted  as  to  make  one  a  mere 
adjunct  of  the  other,  so  as  to  pre- 
vent the  enforcement  of  claims  of 
the  pulp  company  against  the  paper 
compcuiy.  In  re  Watertown  Pa.per, 
Co.,  supra.  (3)  Where  two  men  own 
the  majority  of  the  stock  of  each  of 
two  corporations,  one  man  being 
president  of  both,  and  the  corpora- 
tions being  organised  in  different 
states  and  for  different  purposes, 
and  accounts  are  kept  of  the  deal- 
ings between  them  as  of  dealings 
with  other  parties,  they  should  be 
considered  separate  corporations; 
and.  on  the  Insolvency  of  both,  the 
payment  of  the  claim  of  the  creditor 
corporation  should  not  be  postponed- 
until  after  the  other  creditors  of  the 
debtor  corporation  are  paid.  Lange 
T.  Burke.   69  Ark.  85,  61   SW  166. 

07K-  Martin  v.  Development  Co. 
of  America.  240  Fed.  +2,  153  OCA  78. 

•TH.  Martin  v.  Development  Co. 
of  America.  240  Fed.  42.  168  CCA  78. 

87H.  Martin  v.  Development  Co. 
of  America,  240  Fed.  42.  158  OCA  78. 

•7H.  Martin  v.  Development  Co. 
of  America,   240  Fed.   42,163  CCA  78. 

68.     See  supra  |  6  et  seq. 

[a]  Xt  la  only  wluii  neoeasary  la 
ftuthenuio*  of  JnsUoe,  and  usually 
where  there  are  elements  of  fraud 
or  estoppel,  that  corporate  entity 
may  be  disregarded'  either  at  law  or 
in  equity.  Peckett  v.  Wood,  234  Fed. 
838,  148  CCA  431;  New  York  Air 
Brake  Co.  v.  International  Steam 
Pump  Co.,  64  Misc.  847,  120  NTS  683 
faff  136  App.  Dlv.  931  mem,  120  NTS 
1137  memj.  And  see  other  cases 
snpra  i   6  et  seq. 

aa.  See  for  example  People's 
Pleasure  Park  Co.  v.  Rohleder,  109 
Va.  439.  61  SB  7»4,  63  SB  981  <8Upra 


{  7  note  29  [hi). 

TO.  U.  S. — U.  S.  V.  Trinidad  Coal, 
etc.,  Co.,  137  U.  S.  160.  11  set  57.  34 
L.  ed.  640;  Baltimore,  etc.,  R.  Co.  v. 
Fifth  Baptist  Church.  108  U.  S.  S17, 
2  set  719,  27  L.  ed.  739;  Exploration 
Mercantile  Co.  v.  Paolflc  Hardware, 
etc.,  Co.,  177  Fed.  825.  101  CCA  89. 

Ga, — ^Hlghtower  v.  Thornton,  8  Oa. 
486,    52  AmD  412. 

Ida. — Olympla  Mln„  etc.,  Co.  v. 
Kerns,  24  Ida.  481.  136  P  255. 

111. — Ford  v.  Chicago  Milk  Ship- 
pers' Assoc,  166  111.  166,  39  NE  661, 
27   LRA   298. 

Mo. — Jones  v.  Williams,  189  Mo.  1. 
89  SW  486,  40  SW  368,  61  AmSR  436, 
37  LRA  682. 

Nebr. — Home  P.  Ins.  Co.  t.  Barber. 
67  Nebr.  644,  93  NW  1024,  108  AmSR 
716,   60  LRA  927. 

N.  Y. — Buffalo  Loan,  etc.,  Co.  V. 
Medina  Oaa,  etc..  Light  Co.,  12  App. 
Dlv.  199.  42  NYS  781  [aft  162  N.  Y. 
67,  56  NB  606];  Peo.  v.  North  River 
Sugar  Refining  Co.,  3  NYS  401,  16 
NYCIyProc  1,  2  LRA  33  raff  64  Hun 
364,  7  NYS  406.  6  LRA  386  (aff  121 
N.  Y.  682,  24  NB  884,  18  AmSR  843, 
9  LRA  38)]. 

Tenn. — ^Nashville  v.  Ward,  16  Lea 
27. 

And  see  other  cases  infra  this  and 
following  note. 

[a]  Deflmtions,— (1)  This  Idea  of 
a  corporation  as  a  mere  collection  of 
Individuals  doing  business  under  an 
artificial  form  Is  given  prominence  in 
many  of  the  definitions  of  a  corpo- 
ration. Thus  it  was  said  by  one  of 
the  early  writers  on  the  subject  that 
a  corporation  Is  "a .  collection  of 
many  individuals,  united  into  one 
body,  under  a  specific  denomination, 
having  perpetual  succession  under 
an  artificial  form,  and  vested,  by  the 
policy  of  the  law,  with  the  capacity 
of  acting,  in  several  respects,  as  an 
individual."  1  Kyd  Corp.  p  13.  (2) 
"Corporations  .     are  but  asso- 

ciations of  individuals."  Hlghtower 
V.  Thornton,  8  Ga.  486,  492,  62  AmD 
412.  (3)  "A  corporation  is  simply 
an  aggregation  of  individuals. ' 
Wolff  Chemical  Co.  v.  Philadelphia, 
217  Pa.  216,  219,  66  A  344.  (4)  "An 
aggregate  corporation  at  common 
law,  is  a  collection  of'  Individuals, 
united  into  one  collective  body,  under 
a  special  name,  and  possessing  cer- 
tain Immunities,  privileges  and  capac- 
ities. In  Its  collective  character, 
which  do  not  belong  to  the  natural 
persona  composing  it."  Dartmouth 
College  V.  Woodward,  4  Wheat.  (U. 
8.)  518,  667,  4  L.  ed.  629  (per  Story, 
J.).  (6)  "Private  corporations  are 
but  associations  of  Individuals 
united  for  some  common  purpose, 
and  permitted  by  the  law  to  use  a 
common  name,  and  to  change  its 
members  without  a  dissolution  of  the 
association."  Baltimore,  etc.,  R. 
Co.  V.  Fifth  BaptUt  Church,  108  U.  S. 
317,  830,  2  set  719,  27  L.  ed.  739  (per 
Field,  J.).  (6)  "A  private  corpora- 
tion is.  In  fact,  but  an  association  of 
individuals  united  for  a  la'wful  pur- 
pose and  permitted  to  use  a  common 
name  in  their  business,  and  to  have 
a  change  of  members  without  disso- 
lution." Kansas  Pac.  R.  Co.  v.  Atch- 
ison, etc.,  R.  Co.,  112  U.  S.  414.  416. 
6  set  208,  28  L.  ed.   794    (per  Field, 


son,"  it  is  clear  that  a  corporation  is  in  fact  a 
collection  of  indi'viduals  who,  in  the  case  of  modem 
private  corporations,  really  own  its  property  and 
carry  on  the  corporate  b'usiness,  through  the  cor- 
poration and  its  ofScers  and  agents,  for  their  own 
profit  or  benefit,  and  that  the  idea  of  the  corpora- 
tion as  a  legal  entity  or  person  apart  from  its 
members  is  a  mere  fiction  of  the  law  introduced  for 
convenience  in  conducting  the  business  in  this  privi- 
leged way;™  and  it  is  now  well  settled,  as  a  general 
doctrine,  that,  when  this  fiction  is  urged  to  an  intent 
not  within  its  reason  and  purpose,  it  should  be  dis- 
regarded and  the  eotporation  considered  as  an 
aggr^ation  of  persons,  both  in  equity  and  at  law.^ 

J.).  (7)  "An  Incorporated  company 
is  nothing  more  or  less  than  an  asso- 
ciation of  Individuals  acting  as  a  sin- 
gle person  by  their  corporate  name." 
Olympla  Mln.,  etc.,  Co.  v.  Kerns,  24 
Ida.  481,  603.   136  P  266. 

[b]  "A  oorporatkm  Is  BomMrtiat 
like  a  paxtesrsUp,  if  one  were  pos- 
sible, conducted  wholly  by  agents 
where  the  copartners  have  power  to 
appoint  the  agents,  but  are  not  re- 
sponsible for  their  acts.  The  power 
to  manage  its  affairs  resides  In  the 
directors,  who  are  Itb  agents,  but  the 
power  to  elect  directors  resides  In 
the  stockholders."  Stokes  v.  Conti- 
nental Trust  Co.,  186  N.  Y.  286,  296, 
78  NB  1090,  12  LRANS  969,  9  Ann 
Cas  738. 

[c]  "assocrfattoa  of  penons.''.^A 
corporation    is     "an    association    of 

Persons"  within  the  meaning  of  the 
ederal  statutes  relating  to  entries 
on  coal  lands.  U.  S.  v.  Sunday,  222 
U  S.  176,  181.  32  set  58,  66  L.  ed. 
149;-  V.  8.  V.  Trinidad  Coal  Co.,  187 
y.  S.  160,  169,  11  set  B7,  84  L.  ed. 
640. 

71.  U.  a.— J.  J.  McCasklll  Co.  T. 
V.  3.,  216  U.  S.  604.  80  SCt  386,  64  I* 
ed.  NO;  Hale  v.  Henkel,  201  U.  S. 
43,  26  SCt  VTO.  «0  Zh  ed.  652;  U.  S.  T. 
United  Shoe  Mach.  Co.,  234  Fed.  127; 
Hunter  v.  Baker  Motor  Vehicle  Co., 
M6  Fed.  1006;  Clere  Clothing  Co:  v. 
Union  Trust,  etc.,  Banlc,  224  Fed.  363, 
140  OCA  49;  Joseph  Foard  Co.  v. 
Maryland,  219  Fed.  827,  135  CCA  497; 
Smith  V.  Moore,  199  Fed.  689,  118 
OCA  127:  Linn,  etc.  Timber  Co.  v. 
U.  a.,  196  Fed.  693,  116  CCA  267  [aft 
181  Fed.  646,  and  aff  236  U.  S.  574, 
86  SCt  440,  59  U  ed.  726];  In  re 
Mo<3arthy  Portable  El.  Co.,  196  Fed. 
247  [aff  201  Fed.  923];  Gay  v.  Hud- 
son River  Electric  Power  Co..  187 
Fed.  12.  109  CCA  66;  York  Mfg.  Co. 
V.  Brewster.  174  Fed.  666,  98  (XJA 
348:  In  re  Watertown  Paper  Co.,  16'9 
Fed.  252,  266,  94  OCA  528;  In  re 
Relger,  167  Fed.  609;  U.  S.  v.  M11-- 
waukee  Refrigerator  Transit  Co..  142 
Fed.  247;  Armour  v.  E.  Bement's 
Sons,  123  Fed.  66,  69,  62  CCA  142; 
Given  V.  Times-Republican  Printing 
Co.,  114  Fed.  92,  62  CCA  40  [certiorari 
den  189  U.  S.  513,  23  SCt  851,  47  U 
ed.  924];  Philadelphia  Creamery  Sup- 
ply Co.  V.  Davis,  etc..  Bldg.,  etc.  Co., 
77  Fed.  879. 

Cal. — Wise  Realty  Co.  v.  Stewart, 
169  Cal.  176,  146  P  634:  San  Diego 
Gas  Co.  V.  Frame,  137  Cal.  441,  447, 
70  P  296;  Johnson  v.  Goodyear  Min. 
Co.,  127  Cal.  4,  69  F  304,  78  AmSR 
17,  47  LRA  388. 

Conn. — Starr  Burying  Ground  As- 
soc. V.  North  Lane  Cemetery  Assoc. 
77   Conn.   83,   68  A  467. 

Del. — Martin  v.  D.  B.  Martin  Co., 
88  A  612. 

Ga. — Oarmany  v.  Lawton,  124  Ga. 
876.  68  SE  669,  110  AmSR  207;  Hlgh- 
tower V.  Thornton,  8  Oa.  486.  492,  62 
AmD  412. 

Ida. — Olympla  Mln.,  etc,  Co.  v. 
Kerns,  24  Ida.  481.  136  P  265. 

111.— Ford  V.  Chicago  Milk  Ship- 
pers' Assoc,  166  111.  166,  39  NE  661, 
27  LRA  298;  Aurora  Dally  News  Co. 
v.  Frasier.  157  111.  A.  466. 

Iowa. — Gelpoke  v.  flaks 
263.  268.    Digitized  by' 


.  too. 
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[(  21]  b.  Legal  Oonaeqnences  of  Tbis  Oonoeptton 
—(1)  In  (SeneraL  This  conception  of  a  corporation 
as  a  collection  of  individuals  owning  the  corporate 
property  and  doing  business  through  the  corpora- 
tion and  in  the  corporate  name  has  always  been 
recognized  for  many  purposes  as  between  the  stock- 


holders or  members  themselves  and  as  betwe^i 
them  and  the  corporation,  in  order  to  enforce  and 
protect  th»r  rights.  Thus,  as  we  Aail  see  at  length 
in  subsequent  chapters,  the  stockholders  of  a  cor- 
poration are  entitled  to  the  profits  in  the  way  of 
dividends  and  may  enforce  their  rights  in  this  re- 


Md. — Bauernschmldt  v.  Bauem- 
schmldt,  101  Md.  148,  SO  A  4t7. 

Mich. — Ctalcaeo,  «to.jR.  Co.  v.  Mil- 
ler. 91  Mich.  166,  61  NW  981. 

Miss. — Southern  Electric  Securities 
Co.  T.  State.  91  Miss.  196,  44  8  785, 
124  AmSR  638. 

Mont. — Barnes  v.  Smith,  48  Mont. 
S09,   137  P  641. 

.Nebr. — Home  F.  Ins.  Co.  v.  Barber, 
67  Kebr.  644,  93  NW  1024,  108  AmSR 
716,  60  LRA  927. 

N.  H. — Bowdltch  V.  Jackson  Co.,  76 
N.  H.  861,  82  A  1014,  AnnCasl918A 
866. 

N.  T. — Anthony  ▼.  American  Glu- 
cose Co.,  146  N.  T.  407,  41  NS  23; 
Seymour  v.  Spring  Forest  Cemetery 
Assoc,  144  N.  Y.  833,  39  NE3  365,  26 
LiRA  869;  Peo.  v.  North  River  Sugar 
Refining  Co.,  121  N.  T.  682,  24  NB 
884,  18  AmSR  843,  9  LRA  33;  Garri- 
gues  Co.  V.  International  Agricultural 
Corp.,  169  App.  DlT.  877,  144  NTS  982; 
Drucklieb  v.  Harris,  166  App.  Div. 
83,  140  NTS  60  [rev  on  other  grounds 
209  N.  T.  211,  102  NB  699];  Goss  v. 
Goss,  147  App.  Dlv.  698,  32  NTS  76 
[aff  207  N.  f.  742  mem,  101  NB  1099 
mem];  Buffalo  Loan,  etc.,  Co.  v.  Me- 
,  dina  Gas.  etc.,  Light  Co.,  12  App.  Div. 
'  199.  42  NYS  781  [aff  162  N.  Yi  67,  66 
NE  605];  Cawthra  v.  Stewart,  69 
Misc.  38,   109   NYS   770. 

N.  D. — ^Macfadden  v.  Jenkins,  169 
NW  161;  Advance-Rumely  Thresher 
Co.  v.  Geyer,  168  NW  731. 

Oh. — Chicago  First  Nat.  Bank  v.  P. 
C.  Trebein  Co.,  69  Oh.  St.  316,  -52  NB 
834;  State  v.  SUndard  Oil  Co.,  49  Oh. 
St.  137.  30  NE  279,  34  AmSR  «41,  16 
LRA    146. 

Pa. — Wolff  Chemical  Co.  v.  Phila- 
delphia, 217  Pa  216.  66  ^/L  344;  Ken- 
dall V.  Kuapperthal  Co.,  202  Pa.  696, 
62  A  92. 

Tenn. — ^Madison  Trust  Co.  v  Stahl- 
man,  134  Tenn.  402,  183  SW  1012; 
Nashville  v.  Ward,  16  Lea  27. 

Tex. — ^Aransas  Pass  Harbor  Co.  v. 
Manning,  94  Tex.  668,  63  SW  627;  TT. 
S.,  etc..  Trust  Co.  v.  Delaware  West- 
ern Constr.  Co.,  (Civ.  A.)  112  SW  447. 

Utah.— Utah  Black  Marble  Co.  v. 
American  Ma.rble,  etc,  Co.,  48  Utah 
68,  133  P  472. 

Vt. — Roberts  v.  W.  H.  Hughes  Co., 
86  Vt.  76,  83  A  807. 

Wash. — Spokane  Merchants'  Assoc 
V.  Clere  Clothing  Co.,  84  Wash.  616, 
147  P  414. 

[a]  Otlier  *tat«n«it«  M  ml*.— (1) 
"The  Action  by  which  an  Ideal  legal 
entity  Is  attributed  to  a  duly  formed 
'  Incorporated  company,  existing  sepa- 
rate and  apart  from  the  Individuals 
composing  It,  is  of  such  general  util- 
ity and  application,  as  frequently  to 
induce  the  belief  that  it  must  be  uni- 
versal, and  be,  In  all  cases  adhered  to, 
although  the  greatest  frauds  may 
thereby  be  perpetuated  under  the  Ac- 
tion as  a  shield.  But  modern  cases, 
sustained  by  the  best  text  writers, 
conflne  the  Action  to  the  purposes  for 
which  it  was  adopted — convenience  In 
the  transaction  of  business  and  In 
suing  and  being  sued  In  its  corporate 
name,  and  the  continuance  of  its 
rights  and  liabilities,  unaffected  by 
changes  in  its  corporate  members; 
and  have  repudiated  it  in  all  cases 
where  it  has  been  Insisted  on  as  a 
protection  to  fraud  or  any  other  ille- 
gal transaction."  Chicago  First  Nat. 
Bank  v.  P.  C.  Trebein  Co.,  69  Oh.  St. 
'  816,  826,  62  NE  834.  (2)  "The  generni 
proposition  that  a  corporation  is  to 
be  regarded  as  a  legal  entity,  exist- 
ing separate  and  apart  from  the  nat- 
ural persons  composing  It.  is  not  dis. 
putea;  but  that  the  statement  is  a 
mere  Action  existing  only  in  idea,  is 
well  understood,  and  not  controverted 


by  any  one  who  pretends  to  accurate 
knowledge  on  the  subject.  It  has 
been  Introduced  for  the  convenience 
of  the  company  In  making  contracts, 
in  acquiring  property  for  corporate 
purposes,  in  suing  and  being  sued, 
and  to  preserve  the  limited  (lability 
of  the  stockholders,  by  distinguish- 
ing between  the  corporate  debts  and 
property  of  the  company,  and  of  the 
stockholders  In  their  capacity  as 
individuals.  All  Actions  of  law 
have  been  introduced  for  the  pur- 
pose of  convenience  and  to  subserve 
the  ends  of  justice.  It  Is  in  this 
sense  that  the  maxim  In  Actlone 
Juris  subslstit  aequltas,  is  used,  and 
the  doctrine  of  Actions  applied. 
But  when  they  are  urged  to  an  In- 
tent and  purpose  not  within  the  rea- 
son and  policy  of  the  Action  they 
have  always  been  disregarded  by 
the  courts.  Broom's  Legal  Maxims, 
180.  'It  la  a  certain  rule,'  says  Lord 
MansAeld,  C.  J.,  'that  a  Action  of 
law  shall  never  be  contradicted  so 
as  to  defeat  the  end  for  which  It 
was    Invented,    but   for   every    other 

Surpose  it  may  be  contradicted.' 
ohnson  v.  Smith,  2  Burr.  960.  97 
Reprint  647.  "They  were  Invented," 
says  Brinkerhoff,  J.,  In  Wood  v.  Fer- 
guson. 7  Oh.  Bt.  288,  "for  the  ad- 
vancement of  Justice,  and  will  be 
applied  for  no  other  purpose.'  And 
it  Ls  in  this  sense  that  they  have 
been  constantly  understood  and  ap- 
plied In  this  state.  Rossman  v.  Mc- 
E^rland,  9  Oh.  St.  369;  Collard  v. 
Donaldson,  17  Ob.  264;  Hood  v. 
Brown,  2  Oh.  266.  No  reason  Is  per- 
ceived why  the  principles  applicable 
to  Actions  in  general,  should  not 
apply  to  the  Action  that  a  corpora- 
tion Is  a  personal  entity,  separate 
from  the  natural  persons  who   com- 

gose  It,  and  for  whose  beneAt  it  has 
een  Invented.  .  .  .  The  Idea 
that  a  corporation  may  be  a  sepa- 
rate entity.  In  the  sense  that  It  can 
act     Independently    of    the    natural 

Persons  composing  It,  or  abstain 
rom  acting,  where  it  Is  their  will 
that  it  shall,  has  no  foundation  in 
reason  or  authority,  is  contrary  to 
the  fact,  and,  to  base  an  argument 
upon  it,  where  the  question  is,  as 
to  whether  a  certain  act  was  the 
act  of  the  corporation,  or  of  Its 
stockholders,  cannot  be  decisive  of 
the  question,  and  is  therefore  Illog- 
ical; for  it  may  as  likely  lead  to  a 
false,  as  to  a  true  result.  Now,  so 
long  as  a  proper  use  is  made  of  the 
Action,  that  a  corporation  is  an 
entity  apart  from  its  shareholders, 
it  is  harmless,  and,  because  con- 
venient, should  not  be  called  In 
question;  but  where  it  is  urged  to 
an  end  subversive  of  its  policy,  or 
such  Ls  the  issue,  the  Action  must 
be  ignored,  and  the  question  deter- 
mined, whether  the  act  in  question, 
though  done  by  shareholders,  that 
is  to  say,  by  the  persons  united  In 
one  body,  was  done  simply  as  indi- 
viduals and  with  respect  to  their 
individual  interests  as  shareholders, 
or  was  done  ostensibly  as  such,  but 
as  a  matter  of  fact,  to  control  the 
corporation  and  affect  the  transac- 
tion of  Its  business,  In  the  same 
manner  as  if  the  act  had  been 
clothed  with  all  the  formalities  of 
a  corporate  act.  This  must  be  so, 
because  the  stockholders  having  a 
dual  capacity,  and  capable  of  acting 
in  either,  and  a  possible  Interest  to 
conceal  their  character  when  acting 
in  their  corporate  capacity,  the  ab- 
sence of  the  formal  evidence  of  the 
character  of  the  act,  cannot  preclude 
Judicial  inquiry  on  the  subject.  If 
it   were   otherwise   then,    in   one   de- 


partment of  the  law,  fraud  would 
enjoy  an  immunity  awarded  to  it  in 
no  other."  State  v.  Standard  Oil 
Co.,  49  Oh._^St  187,  177-179.  30  NB 
279,  34  AmSR  641,  16  LRA  146.  (8) 
"If  any  general  rule  dan  be  laid 
down.  In  the  present  state  of  au- 
thority, it  is  that  a  corporation  will 
be  looked  upon  as  a  legal  entity  as 
a  general  rule,  and  until  sufficient 
reason  to  the  contrary  appears:  but, 
when  the  notion  of  legal  entity  Is 
used  to  defeat  publio  convenience. 
Justify  wrong,  protect  fraud,  or  de- 
fend crime,  the  law  will  regard  the 
corporation  as  an  association  of 
persons.  This  much  may  be  ex- 
pressed without  approving  the  the- 
ory that  the  legal  entity  is  a  Action, 
or  a  mere  mental  creation;  or  that 
the  idea  of  invisibility  or  intangibil- 
ity is  a  sophism.  A  corporation,  as 
expressive  of  legal  rights  and 
powers,  is  no  more  Actltious  or  in- 
tangible .  than  a  man's  right  to  his 
own  home  or  his  own  liberty."  U. 
S.  V.  Milwaukee  Refrigerator  Tran- 
sit Co.,   142  Fed.  247,   256. 

[b]  ■atoppel  of  corporaUoa,— 
A  stipulation  in  a  license  to  use  a 
patent  that  the  licensees  will  not  in 
any  way,  directly  or  indirectly, 
question  the  validity  of  the  patent 
will  estop  a  corporation,  formed  and 
controlled  by  the  licensees,  from  as- 
serting the  invalidity  of  the  patent 
in  a  suit  for  infringement.  Phila- 
delphia Creamery  Supply  Co.  v. 
Davis,  etc.,  Bldg.,  etc.,  Co.,  77  Fed. 
879. 

[c]  Sotle*  to  eoxsMatloa;  bona 
lid*  porchMer, — (1)  Where  Individ- 
uals navlng  notice  of  facts  with  re- 
spect to  property  held  by  them 
form  a  corporation  owned  and  con- 
trolled by  them,  and  which  takes 
over  such  property,  their  knowledge 
Is  the  knowledge  of  the  oorporatlon 
(York  Mfg.  CJo.  V.  Brewster,  174 
Fed.  666,  98  CCA  348;  Davis  Impr. 
Wrought  Iron  Wagon  Wheel  Co.  v. 
Davis  Wrought  Iron  Wagon  Co.,  20 
Fed.  699;  Utah  Black  Marble  Co.  v. 
American  Marble,  etc.,  Co.,  43  Utah 
68,  133  P  472),-  (2)  notwithstanding 
the  general  rule  that  notice  to  pro- 
moters or  incorporators  individu- 
ally is  not  notice  to  the  corporation, 
although  they  become  stockholders 
therein  (see  supra  |  13;  infra  i 
302).  (3)  Therefore  where  asso- 
ciates who  hold  property  subject  to 
a  lien  or  under  a  conditional  sale 
combine  to  create  a  corporation  to 
take  the  property  and  to  which  they 
transfer  it,  such  associates  being 
the  only  persons  who  have  any  sub- 
stantial Interest  in  the  corporation, 
'the  corporation  stands  in  no  better 
position  than  that  in  which  the  as- 
sociates stood.  York  Mfg.  Co.  v. 
Brewster,  supra.  (4)  So  where  the 
locatiOrs  of  a  mining  claim,  while 
stockholders  and  directors  in  a  cor- 
poration to  which  they  had  trans- 
ferred their  claim,  relocated  the 
claim,  the  corporation  paying  the  ex- 
pense, but  the  location  being  taken 
in  the  name  of  the  individuals,  and 
organized  a  second  corporation  to 
which  they  transferred  the  new  lo- 
cation, the  second  corporation  could 
not  claim  the  location  as  a  bona  Ad« 
purchaser,  since  as  it  appeared  that 
the  locators  were  the  principal 
stockholders  therein,  and  that  the 
corporation  had  been  organized  as  a 
cover  to  shield  them  ttora  the  con- 
sequences of  their  breach  of  trust, 
the  knowledge  of  the  Incorporators 
was  Imputed  to  the  corporation. 
Utah  Black  Marble  Co.  v.  American 
Marble,  etc.,  Co.,  supra. 

[d]  niastniitlon.     A    sale    by    ad- 
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gpect."  They  are  entitled  to  insist  that  the  corpo- 
ntion  shall  keep  within  the  powers  and  purposes 
for  which  it  was  formed,  and  may  sue  in  equity,  if 
necessary,  to  compel  it  to  do  so/'  They  have  a 
right  to  know  how  the  business  is  being  conducted 
and  may  in  a  proper  case  enforce  their  right  to  an 
inspection  of  its  books  and  records.'*  They  have  a 
right  to  insist  that  the  officers  of  the  corporation 
manage  it  faithfully  and  in  the  interest  of  all  the 
stockholders,  and  that  the  corporate  assets  shall  not 
be  embezzled,  lost,  wasted,  or  applied  to  unauthor- 
ized purposes,  and,  if  they  are  ousted  from  control 
of  the  corporation  or  excluded  from  participation 
therein,  they  may  enforce  their  rights  in  equity, 
and  when  the  corporation  cannot  or  will  not  sue  to 
enforce  or  protect  its  rights,  they  may  themselyes 
sue  in  equity  even  in  cases  in  which  action  would 
ordinarily  have  to  be  taken  by  the  corporation 
itself/'  It  is  not  only  in  cases  like  these  that  the 
law  recognizes  that  a  corporation  is  in  reality  a 
collection  of  individuals  and  .the  corporate  entity  a 
mere  fiction,  but  the  fiction  also  may  be  and  often 
is  disregarded  even  for  the  purpose  of  giving  effect 


minlatrator  of  truat  protMrty  to  a 
corporation  of  which  he  la  the  presi- 
dent, or  of  which  he  Is  a  member.  Is 
a  sate  to  the  administrator.  Mac< 
fadden  v.  Jenkins,  (N.  D.)  1«»  NW  Itl. 
7S.  mTMends  see  Infra  I  1215  et 
seq. 

73.  See  Infra  i  206. 

74.  See  Infra  XII,  A. 

75.  See  infra  XII,  C. 

70.     See  supra  i  20  and  cases  there 
cited. 


77.  Seymour  v.  Spring  Forest 
Cemetery  Assoc.  144  N.  T.  S3S,  340, 
39  NB  3SG,  26  LRA  859, 


[a]  XnAlvldval  rlghta  sot  aSeotcd 
hy  corpomt*  InrefnlaxltlM.— Where 
transactions  between  associates  In  a 
business  venture,  carried  on  through 
the  form  of  a  corporation,  were  fair, 
and  the  rights  of  third  persons  were 
not  affected,  corporate  Irregularities 
are  immaterial  In  determining  the 
rights  of  the  associates  as  between 
themselves.  Wise  Realty  Co.  v. 
Stewart,  169  Cal.  176,  146  P  634. 

7«.  U.  S. — J.  J.  MoCaslclll  Co.  V. 
U.  S,  21»  U.  S.  604,  30  set  3»6,  64 
L.  ed.  690;  Jones  v.  Holies,  9  Wall. 
364,  19  L..  ed.  734;  V.  S.  V.  United 
Shoe  Mach.  Co.,  234  Fed.  137;  Smith 
r.  Moore.  199  Fed.  6«9,  118  CCA  127: 
Linn,  etc.,  Tlmijer  Co.  v.  U.  S..  196 
Fed.  593.  116  CCA  267  [afC  181  Fed. 
645];  In  re  Watertown  Paper  Co.,  169 
Fed.  252.  256,  94  CCA  528;  In  re 
RIeger.  167  Fed.  609- Melly  Co.  v.  Lon- 
don, etc.,  F.  Ins.  Co..  142  Fed.  873 
faff  148  Fed.  683.  79  CCA  464];  U.  S. 
V.  Milwaukee  Refrigerator  Transit 
Co..  142  Fed.  247. 

Del. — Martin  v.  D.  B.  Martin  Co., 
88  A  612. 

Fla. — South  Florida  Citrus  Land 
Co.  V.  Waldln.  61  Fla.  766.  65  S  862. 

IIL— Itonovan  v.  Purtell,  216  III. 
(29.  7E  NB  334,  1  LRANS  76;  Aurora 
Dally  News  Co.  v.  Fraxler.  167  111.  A. 
4S(. 

Iowa. — ^Dea  Moines  Qas  Co.  v. 
West,   50   Iowa  16. 

Kan. — Kellogg  v.  Douglaa  County 
Bank.  58  Kan.  43,  48  P  687,  62  AmSR 
596. 

Mich. — Chicago,  etc..  R.  Co.  v.  Mil- 
ler. 91  Mich.  166,  61  NW  981. 

Hiss. — Southern  Electric  Becuri- 
Ues  Co.  v.  State,  91  Miss.  196,  44  S 
785.  124   AmSR   63i8. 

Hont. — Barnes  y.  Smith,  48  Mont. 
309.  137  P  541. 

N.  Y. — Garrlgues  Co.  v.  Interna- 
tional Agricultural  Corp.,  169  App. 
DlT.  877,  144  NTS  982;  Ooss  V.  Ooss, 
147  App.  Dlv.  698,  ti  NTS  78  [aff 
207  K.  T.  742  mem.  101  NB  1099 
mem];  Cawthra  t.  Stewart,  69  Misc. 
38,  109  NTS  770. 

Oh. — Chicago  First  Nat.  Bank  v. 
T.  C.  Trebein  Co..  6»  Oh.  St.  316,  62 
NS  834;  BrundrM  v.  Rice,  49  Oh.  St. 


640,  32  NE  169,  34  AmSR  689. 

Or. — Bennett  v.  Mtnott,  28  Or.  339, 
39  P  997,  44  P  288. 

Tenn. — Madison  Trust  Co.  v.  Stahl- 
man,   134   Tenn.   402,  183  SW  1012. 

Utah. — Utah  Black  Marble  Co.  v. 
American  Marble  eta,  Co.,  43  Utah 
68,  133  P  472. 

Vt. — Roberts  v.  W.  H.  Hughes  Co., 
86  Vt.  76.  83  A  807. 

[a]  injnnolilon  agaloat  aoUoB 
against  oozvoiatlon. — (1)'  An  injunc- 
tion lies  to  restrain  the  prosecution 
of  an  action  at  law  on  a  promissory 
note  made  by  a  corporation  as  to 
which  such  corporation  has  no  de- 
fense at  law,  but  as  to  which  there 
is  an  equitable  defense  of  fraud  In 
the  consideration  In  favor  of  the 
sole  owners  of  such  corporation. 
Aurora  Daily  News  Co.  v.  Frazler, 
157  111.  A.  456.  (2)  A  person  who  has 
been  Induced  by  the  fraudulent  repre- 
sentations or  culpable  negligence  of 
the  owner  of  stock  In  a  corporation 
to  purchase  the  same.  In  the  belief 
that  the  corporation  was  not  In- 
debted to  the  seller,  may  maintain 
an  action  in  equity  In  his  Individual 
capacity  to  restrain  such  seller  from 
prosecuting  an  action  of  debt  against 
the  corporation.  Given  v.  Times-Re- 
publican Printing  Co.,  114  Fed.  92, 
52  CCA  40  [certiorari  den  189  U.  S. 
613,  23  set  851,  47  L.  ed.  924]. 

[b]  PormatlaB  or  vac  of  oonova- 
tlon  to  acoompllBli  fraud  or  Illegal 
pnzpose^— (1)  where  the  real  pur- 
pose for  which  a  corporation  is 
formed  Is  to  use  It  as  an  instru- 
mentality In  the  accomplishment  of 
an  Illegal  purpose,  the  fact  of  in- 
corporation will  not  avail  the  pro- 
moters as  a  defense  in  a  suit  against 
them  to  recover  money  obtained  from 
plaintiff  by  such  methods.  Brundred 
V.  Rice,  49  Oh.  St.  640.  32  NB  169,  34 
AmSR  589  (where  a  corporation  had 
been  formed  for  the  purpose  of  giv- 
ing effect  to  an  Illegal  agreement  be- 
tween It  and  a  railroad  company  for 
a  discrimination  In  freights  between 
it  and  other  shippers).  (2)  A  per- 
son who  receives  another's  money 
and  uses  it  for  his  own  private  pur- 
poses Is  liable  therefor  in  an  ac- 
tion of  assumpsit,  although  he  has 
sought  to  cover  up  the  transaction 
by  delivering  to  plaintiff  worthless 
securities  in  the  name  of  a  corpora- 
tion under  his  control  and  organised 
for  the  transaction  of  his  private 
buslnesa  Donovan  v.  Purtell.  216 
111.  629,  75  NE  334,  1  LRANS  176. 
(3)  This  principle  has  been  applied 
to  the  organisation  of  a  cori)oratlon 
by  the  receiver  of  a  railroad  company 
in  pursuance  of  a  scheme  Intended 
as  a  fraud  on  the  statute  authorising 
the  organisation  of  railroad  com- 
panies.   Chicago,  etc.,  R.  Co.,  v.  Mil- 


to  the  acts  of  the  stockholders  or  members  individu- 
ally as  the  acts  of  the  corporation.  As  already 
stated,  the  fiction  is  to  be  disregarded  whenever  it 
is  urged  to  an  intent  and  purpose  not  within  its 
reason  and  policy."  "The  abstraction  of  the  cor- 
porate entity  should  never  be  allowed  to  bar  out 
and  pervert  the  real  and  obvious  truth. ' ' " 

[i  22]  (2)  In  Oases  of  Fraud  or  Illegal  Acts. 
Thus  it  has  repeatedly  been  held  that  the  courts, 
both  at  law  and  in  equity,  will  disregard  the  fiction 
of  corporate  entity  apart  from  the  members  of  the 
corporation  when  it  is  attempted  to  be  used  as  a 
means  of  accomplishing  a  fraud  or  an  illegal  act." 

[$  23]  (3)  Illegal  Acts  as  Oronnd  for  Forfeiture 
of  Charter.  So,  if  all  the  stockholders  or  members 
of  a  corporation,  acting  as  individuals  instead  of 
by  formal  coiporate  action,  enter  into  an  illegal 
trust  or  combination  or  do  other  ultra  vires  and 
illegal  acts  which,  if  done  by  formal  corporate  ac- 
tion, would  be  ground  for  forfeitii^  the  charter  of 
the  oorpKiration  and  dissolving  it,  the  fiction  of  cor- 
porate entity  apart  from  the  members  will  be  dis- 
regarded, and  such  action  of  the  stockholders  or 

ler,  91  Mich.  166,  61  NW  981.  (4) 
While,  under  the  direct  provisions  of 
Rev.  Codes  i  3892,  the  legal  capacity 
of  a  corporation  cannot  be  inquired 
into  collaterally  at  the  instance  of 
a  private  citizen  in  a  controversy  be- 
tween him  and  it,  yet  as  i  8833  re- 
quires corporate  powers  to  be  exer- 
cised by  a  board  of  not  less  than 
three  nor  more  than  thirteen  direct- 
ors elected  from  the  stockholders, 
one  who  owned  all  of  the  capital 
stock  of  a  corporation,  but  who  acted 
through  a  dummy  board  of  directors, 
cannot,  after  having  induced  the 
directors  to  sign  a  note  as  surety  for 
the  corporation,  and  having  trans- 
ferred the  corporate  stock  to  a  third 
person,  with  an  agreement  that  he 
would  save  the  corporation  harmless 
from  all  of  its  debts,  take  up  the 
note  of  the  corporation  and  recover 
against  the  directors  as  sureties,  for 
the  courts  will  not  recognize  the  cor- 
porate entity  as  distinguished  from 
these  stockholders,  when  It  is  a 
refuge  to  conceal  fraud.  Barnes  v. 
Smith,  48  Mont  309,  137  P  541. 

[c]  Toimatlon  ox,  or  ooBveyaao* 
to,  ooipoxatloa  ta  fxand  of  ere<Utora. 
— (1)  Where  a  failing  debtor  forms 
a  corporation,  composed  of  himself 
and  certain  members  of  his  family, 
he  taking  substantially  all  the  stock, 
and  at  once  conveys  all  his  property 
to  the  corporation  in  exchange  for 
the  stock  by  him  taken,  and  for  no 
other  consideration;  and  Immediately 
places  all  his  stock,  except  one  share, 
with  certain  of  his  creditors,  who 
have  knowledge  of  the  facts,  as 
collateral  security  to  their  claims; 
and,  as  president  and  general  man- 
ager, retains  control  of  the  property, 
and  manages  It  for  his  own  use  and 
benefit,  such  a  conveyance  Is  a  fraud 
on  his  other  creditors  and  may  be 
set  aside  by  a  court  at  their  suit, 
and  the  property  may  be  adminis- 
tered for  the  benefit  of  all  his  cred- 
itors under  the  insolvent  laws  of  the 
state.  Chicago  First  Nat.  Bank  v. 
F.  C.  Trebein,  69  Oh.  St.  316.  62  NE 
834.  (2)  And  there  are  other  cases 
in  which  the  Action  in  regard  to  a 
corporation  being  a  legal  entity  has 
been  disregarded  when  attempted  to 
be  used  as  a  means  of  defrauding 
creditors  through  the  formation  of  a 
corporation  for  such  purpose  or  con- 
veyances to  the  corporation  when 
formed.  In  re  RIeger,  157  Fed.  608; 
Hlbernla  Ins.  Co.  v.  St.  Louis,  etc., 
Transp.  Co.,  18  Fed.  616,  4  McCrary 
432;  Kellogg  v.  Douglaa  County  Bank, 
68  Kan.  48,  48  P  687,  62  AmSR  596; 
Terhune  v.  Hackensack  Sav.  Bank,  45 
N.  J.  Bq.  344,  19  A  377;  Bennett  v. 
Minott,  28  Or.  339,  39  P  997.  44  P  288: 
Montgomery  Web  Co.  v.  Dienelt,  133 
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members  will  be  treated  as  the  action  of  the  corpo- 
ration in  a  proceeding  by  the  state  to  forfeit  the 
charter." 

[$24]  (4)  Nonperfonnance  of  Agreement  by 
Promoters  and  Incorporators.  The  fiction  of  corpo- 
rate entity  has  also  been  disregarded  in  order  to  do 
justice  by  giving  effect,  in  an  action  by  the  corpora- 
tion, to  failure  of  the  promoters  and  incorporators 
to  perform  an  agreement  which  was  to  have  been 
performed  through  the  corx>orate  organization.^ 

[$  25]  (5)  Several  Corporations  Owned  by  Same 
Paities.     The  rule  has  also  been  applied  in  deter- 


mining rights  and  liabilities  where  the  same  per- 
sons have  associated  themselves  together  under  cor- 
porate names  and  organizations  for  the  purpose  of 
carrying  out  several  branches  of  a  single  common 
enterprise."'  The  legal  fiction  of  distinct  corporate 
existence  may  be  disregarded  in  a  ease  where  a  cor- 
poration is  so  organized  and  controlled,  and  its 
affairs  are  so  conducted,  as  to  make  it  merely  an 
instrumentality  or  adjunct  of  another  corporation.*^ 
[J  26]  (6)  Prdperty  of  Gorporatioii  as  Property 
of  Stockholders  or  Memb«r8.  Even  as  respects 
ownership  of  property,  it  is  clear  that,  while  the 


(3)  The  rule  applies  where  it  is  at- 
tempted to  defraud  creditors  of  an 
existing  corporation  by  forming  a 
new  corporation  and  causing  a  con- 
.veyance  of  Its  property  by  the  for- 
mer to  the  latter.  In  re  Muncle  Pulp 
Co.,  139  Fed.  646,  71  CCA  530  [cer- 
tiorari den  202  U.  S.  621,  26  SCt  766, 
50  L.  ed.  1176];  Hibernla  Ins.  Co.  v. 
St.  Louis,  etc.,  Transp.  Co.,  13  Fed. 
516,  4  McCrary  432;  i  Montgomery 
Web  Co.  V.  Dlenelt,  133  Pa.  586,  18 
A  428,  19  AmSR  668. 

[d]  CorponMSoa  •■  mar*  affsaoT  of 
partnarahlpi.— In  re  Rieger,  167  Fed. 
609. 

[e]  Barvle*  of  vtoeenk — ^Where  a 
person  fraudulently  acquired  public 
lands  from  the  United  States  and 
later  organized  a  holding  corporation, 
to  which  he  caused  the  lands  to  be 
conveyed  in  exchange  for  Its  capital 
stock,  all  of  which  was  Issued  to  him 
except  two  shares  which  were  Issued 
to  his  wife  and  his  attorney,  and  he 
became  president  of  the  corporation, 
and  all  of  the  offlcers  and  directors 
were  members  of  his  family,  and  the 
deeds  fo  the  corporation  were  with- 
held from  record,  and  subsequently 
suits  were  brought  by  the  United 
States  to  cancel  the  patents  and  the 
process  therein  was  served  on  him 
within  the  six  years'  limitation 
period  prescribed  for  such  suits,  but 
the  corporation  was  not  at  that  time 
made  a  party,  its  existence  and  in- 
terests in  the  lands  being  unknown 
to  the  government,  but  it  was  later 
brought  in  and  served  after  the  run- 
ning of  the  period  of  limitation,  it 
was  held  that,  for  the  purposes  of 
the  statute  In  such  case,  the  cor- 
poration and  such  individual  defend- 
ant were  Identical,  and  that  the  serv- 
ice on  him  bound  the  corporation. 
Linn,  etc..  Timber  Co.  v.  XJ.  S.,  196 
Fed.  593,  116  CCA  267  [atE  181  Fed. 
645]. 

[f  ]  Sattlnf  fflr*  to  Insnred  proyrty 
of  ooxporaUon. — Where  all  of  the 
stock  of  a  corporation,  except  one 
share,  was  owned  by  one  family,  and 
M,  who  was  president  of  the  corpora^ 
tion,  had  control,  management,  and 
power  of  disposition  of  property  of 
the  corporation  destroyed  by  fire  the 
same  as  If  he  had  the  title,  evidence 
that  the  fire  which  destroyed  the 
property  was  deliberately  and  pur- 
posely caused  by  him  to  enable  the 
corporation  to  collect  its  Insurance 
was  held  admissible  in  an  action 
brought  by  the  corporation  on  a  pol- 
icy on  such  property.  Meily  Co.  v. 
London,  etc..  F.  Ins.  Co.,  142  Fed. 
873   [aff  148  Fed.  683,  79  CCA  454]. 

ITotlc*  to  oozpontlon;  bona  fids 
porchaaer  see  supra  9  20  note  71  [c]. 

79.  Southern  Electric  Securities 
Co.  V.  State,  91  Miss.  196,  44  S  786. 
124  AmSR  638;  Peo.  v.  North  River 
Sugar  Refining  Co.,  121  N.  T.  682,  24 
NB  834,  18  AmSR  843,  9  LRA  33; 
State  v.  Standard  Oil  Co.,  49  Oh.  St. 
137.  30  NK  279,  34  AmSR  641,  16 
LRA  146. 

[a]  AppUoktloBS  of  tvl: — (1) 
Thus,  where  all  the  stockholders  and 
trustees  of  a  manufacturing  corpora- 
tion In  New  Tork,  by  a  transfer  of 
their  stock  and  trust  agreement,  and 
without  formal  corporate  action  ef- 
fected a,  trust  combination  between 
their  corporation  and  other  similar 
independent  corporations,  the  conten- 


tion, in  an  action  by  the  state  to  for- 
feit the  charter  of  the  corporation, 
that  the  action  complained  of  was 
that  of  the  stockholders  only,  and 
not  of  the  corporation,- was  overruled, 
and  the  charter  was  forfeited,  on  the 
ground  that  the  action  of  the  stock- 
holders and  trustees  was  in  effect  the 
action  of  the  corporation.  The  court, 
per  Finch,  J.,  said:  "I  think  there 
may  be  actual  corporate  conduct 
which  is  not  formal  corporate  action; 
and  where  that  conduct  is  directed 
or  produced  by  the  whole  body,  both 
of  ofUcers  and  stockholders,  by  every 
living  instrumentality  which  can 
possess  and  wield  the  corporate  fran- 
chise, that  conduct  is  of  a  corporate 
character,  and  If  ijlegal  and  injurious 
may  deserve  and  receive  the  penalty 
of  dissolution."  The  court  further 
said,  referring  to  the  method  by 
which  the  combination  was  effected: 
"If  these  things  had  been  done  law- 
fully, they  would  have  b^en  accom- 
plished by  the  united  action  of  trus- 
tees and  corporators,  and  beyond  any 
question  would  have  been  corporate 
acts.  Having  been  done  unlawfully, 
but  by  the  same  united  agency  aiming 
at  similar  results,  they  must  still 
constitute  corporate  conduct,  unless 
the  bare  fact  of  theli;  illegality  takes 
away  their  corporate  character.  To 
say  that,  would  disarm  the  state  in 
every  case  of  misuse  or  abuse  of 
chartered  powers.  The  abstract  idea 
of  a  corporation,  the  legal  entity,  the 
impalpable  and  intangible  creation 
of  human  thought  is  Itself  a  fiction, 
and  has  been  appropriately  described 
as  a  figure  of  speech.  It  serves  very 
well  to  designate  in  our  minds  the 
collective  action  and  agency  of  many 
individuals  as  permitted  by  the  law; 
and  that  the  substantial  inquiry  al- 
ways is  .what  in  a  given  case  has 
been  that  collective  action  and 
agency.  As  between  the  corporation 
and  those  with  whom  it  deals,  the 
manner  of  its  exercise  usually  is 
material,  but  as  between  it  and 
the  State,  the  substantial  Inquiry 
is  only  what  that  collective  action 
and  agency  has  done,  what  it  has. 
In  fact,  accomplished,  what  is  seen 
to  be  its  effective  work,  what  has 
been  its  conduct.  It  ought  not  to 
be  otherwise.  The  State  gave  the 
franchise,  the  charter,  not  to  the 
impalpable,  Intangible  and  almost 
nebulous  fiction  of  our  thought, 
but  to  the  corporators,  the  in- 
dividuals, the  acting  and  living  men, 
to  be  used  by  them,  to  redound  tp 
their  benefit,  to  strengthen  their 
hands  and  add  energy  to  their  capi- 
tal. If  it  is  taken  away,  it  is  taken 
from  them  as  Individuals  and  cor- 
porators, and  the  legal  fiction  dis- 
appears. The  benefit  is  theirs,  the 
punishment  is  theirs,  and  both  must 
attend  and  depend  upon  their  con- 
duct; and  when  they  all  act,  col- 
lectively, as  an  aggregate  body,  with- 
out the  least  exception,  and  so  act- 
ing, reach  results  and  accomplish 
purposes  clearly  corporate  in  their 
character,  and  affecting  the  vitality, 
the  independence,  the  utility,  of  the 
corporation  itself,  we  cannot  hesitate 
to  conclude  that  there  has  been  cor- 
porate conduct  which  the  state  may 
review,  and  not  be  defeated  by  the 
assumed  innocence  of  a  convenient 
fiction."     Peo.  V.  North  River  Sugar 


Refining  Co.,  121  N.  T.  682,  619,  621, 
24  NE  834,  18  AmSR  843,  9  LRA  33. 
(2)  In  a  later  case  in  Ohio  action 
was  brought  by  the  state  to  oust  the 
Standard  Oil  Company  of  that  state 
of  the  right  to  be  a  corporation  be- 
cause it  had  abused  its  corporate 
franchises  by  becoming  a  party  to  an 
illegal  trust  agreement  or  combina- 
tion, and  there  was  a  Judgment  of 
ouster  notwithstanding  the  conten- 
tion that  the  acts  complained  of.  were 
acts  of  the  stockholders  and  not  of 
the  corporation.  It  appeared  that 
there  was  an  agreement  by  which  all 
or  a  majority  of  the  stockholders  of 
the  corporation  transferred  their 
stock  to  certain  trustees  in  consid- 
eration of  the  agreement  of  the 
stockholders  of  other  companies  and 
of  the  members  of  limited  partner- 
ships engaged  in  the  same  business 
to  do  likewise,  and  by  which  all  were 
to  receive  In  lieu  of  their  stocks  and 
Interests  so  transferred  trust  certifi- 
cates to  be  issued  by  the  trustees, 
equal  at  par  to  the  par  value  of  their 
stock  and  interests,  and  by  which  the 
trustees  were  empowered  as  appar- 
ent owners  of  the  stock  to  elect 
directors  of  the  several  companies 
and  thereby  to  control  their  affairs 
in  the  interests  of  the  trust  so 
created,  and  were  to  receive  all  divi- 
dends made  by  the  several  companies 
and  limited  partnerships,  and  from 
them,  as  a  common  fund,  to  make 
dividends  to  the  holders  of  the  trust 
certificates.  It  was  held  that  this 
was  an  illegal  agreement  tending  to 
the  creation  of  a  monopoly,  and  that 
the    corporation    was    sumclently    a 

garty  thereto  to  authorize  its  ouster, 
tate  V.  Standard  Oil  Co.,  49  Oh.  St. 
137,  30  NE  279,  34  AmSR  541.  15 
LRA  145.  And  see  quotation  from 
this  case  supra  (  20  note  71[a](2). 

Porfeitnre  of  obMrtm  see  infra 
XVIII. 

ao.  Olympia  Min.,  etc.,  Co.  v. 
Kerns,  24  Ida.  481,  136  P  266  (hold- 
ing that,  in  an  action  by  a  corpora- 
tion to  enforce  a  declaration  of  trust 
in  its  favor,  made  before  its  organi- 
sation, which  declaration  was  condi- 
tioned on  compliance  by  the  corpora- 
tion or  its  organizers  with  the  con- 
ditions of  a  certain  contract,  the 
rights  of  the  corporation  are  barred 
by  failure  of  the  organizers  to  com- 
ply with  the  conditions  within  a 
reasonable  time,  since  equity  will 
disregard  the  fiction  of  a  corporate 
entity  when  necessary  and  trfeat  the 
corporation  and  its  organizers  as  the 
same  person). 

81.  Kendall  v.  Klapperthal  Co.,  202 
Pa,  596,  52  A  92  (sustaining  reim- 
bursement of  directors  by  one  of 
such  corporations  for  advances  made 
by  them  to  another  of  such  corpora- 
tions). And  see  Bloch  Queensware 
Co.  V.  Metzger,  70  Ark.  232,  65  SW 
929 

s'a.  U.  S.— Miller  &  Lux  v.  East 
Side  Canal,  etc.,  Co.,  221  U.  S.  293. 
29  SCt  111,  63  L.  ed.  189;  Northern 
Securities  Co.  v.  U.  S.,  193  U.  S.  197. 
24  SCt  436.  48  L.  ed.  679  [aff  120 
Fed.  7211;  Martin  v.  Development 
Co.  of  America,  240  Fed.  42,  153 
CCA  78;  Peckett  v.  Wood,  234  Fed. 
833,  148  CCA  481;  U.  S.  V.  United 
Shoe  Mach.  Co.,  234  Fed.  127. 
Chicago  Mill,  etc.,  Co.  v.  Boatmen's 
Bank,     234     Fed.     41,'    148     CCA     67; 
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title  to  corporate  property  is  in  the  corporation, 
the  sabfttantial  beneficial  ownership,  in  the  case  of 
private  coiporations,  is  in  equity,  except  for  corpo- 
rate purposes,  in  the  members  or  stockholders,  who 
own  the  corporation,  and  this  obvious  fact  must  be 
recognized  in  equity  for  the  puri)ose  of  the  distribu- 
tion of  assets  on  a  dissolution  of  the  corporation 
and  in  other  eases  in  which  such  view  is  necessary 
to  do  justice." 

[i  27]  (7)  "Interest"  is  Corporate  Property  or 
BurimesB.  While  the  title  and  ownership  of  prop- 
erty and  business  of  a  private  business  corporation 
is  vested  in  the  corporation  aft  a  di^inct  legal 
entity  and  artificial  person,  the  stockholders  or 
members  are  nevertheless  "interested"  therein, 
within  the  meaning  of  statutes  and  rules  of  law, 
since  the  beneficial  interest  is  in  them.^ 

[i  28]  (8)  Action  of  Stockholders  or  Uembers 
Individually  Snstaioed  as  Action  of  Corporation. 


Hunter  v.  Baker  Motor  Vehicle  Co., 
226  Fed.  100«;  Clere  Clothing  Co.  v. 
Union  Trust,  etc:.  Bank,  224  Fed.  S63, 
140  CCA  4$;  Joseph  R.  Foard  Co.  v. 
Maryland.  219  Fed.  827,  1S5  CCA  497; 
In  re  Watertown  Paper  Co.,  169  Fed. 
252.  26t,  94  CCA  628:  U.  S.  v.  Mll- 
vaukee  Refrigerator  Transit  Co„  142 
Fed.  247;  Baltimore,  etc.,  Tel.  Co.  v. 
Interstate  Tel.  Co.,  64  Fed.  60,  4 
CCA  184;  Interstate  TeL  Co.  v.  Bal- 
timore, etc.,  Co.,  61  Fed.  49  (aS  64 
Fed.  601. 

Del. — Martin  v.  D.  B.  Martin  Co., 
SI  A  ei2. 

III. — Chicago  Economic  Fuel  Oas 
Co.  V.  Myers,   168  111.  139,   48  NE  66. 

Minn. — Erlckson  v.  Minnesota,  etc., 
Power  Co.,  134  Minn.  209,  168  NW 
979;  Minneapolis  Civic,  etc.,  Assoc 
T.  Chicago,  etc.,  R.  Co.,  134  Minn. 
169.  168   NW  817. 

Tenn. — Madison  Trust  Co.  v.  Stahl- 
man.  134  Tenn.  402,  188  SW  1012. 

Wash. — Spokane  Merchants'  Assoc. 
T.  Clere  Clothing  Co.,  84  Wash.  616, 
147  P  414. 

(a)  Zllaatrattona<— (1)  Where  a 
ahlp  brokerage  company  organized 
and  completely  controlled  a  steve- 
doring company,  whose  offlcers  were 
Its  own  ofllcers,  furnished  Its  office, 
kept  its  accounts,  handled  all  Its 
funds,  paid  Its  losses,  and  kept  its 
profits  as  a  charge  for  managing  Its 
business.  It  was  held  that  as  to 
third  persons  the  two  dompanles 
were  Identical,  and  both  were  liable 
for  damages  caused  by  the  hegU- 
gence  of  an  employee  of  the  steve- 
doring company  In  conducting  its 
business.  Joseph  R.  Foard  Co.  v, 
Maryland.  219  Fed.  827.  186  CCA  497. 
(2)  Where  one  corporation  owns  or 
controls  the  entire  property  of  an- 
other and  operates  its  plant  and  con- 
ducts its  business  as  a  department 
of  its  own  business.  It  is  respon- 
nble  for  obligations  Incurred  in  so 
doing.  Chicago  Mill,  etc.,  Co.  v. 
Boatmen's  Bank,  234  Fed.  41,  148 
CCA  57.  (3)  In  Clere  Clothing  Co. 
T.  Union  Trust,  etc.,  Co.,  224  Fed. 
263.  140  CCA  49,  the  C  Corporation, 
a  creditor  of  the  P  Company,  effected 
a  compromise  with  other  creditors  of 
the  P  Company,  subjected  to  involun- 
tary bankruptcy  proceedings,  advanc- 
ing for  the  purpose  money  which  it 
borrowed  from  a  bank.  The  trustee, 
by  order  of  court,  made  to  the  C 
Corporation  a  bill  of  Sale  of  the 
merchandise,  furniture,  and  fixtures 
of  the  P  Company.  The  C  Corpora- 
tion took  over  the  property,  put  It  on 
cale  at  retail  through  Its  sales 
agents,  and  subsequently  turned  the 
same  over  to  the  P  Company  as  sell- 
ing agent,  to  turn  over  the  proceeds 
to  the  bank  to  be  credited  on  the 
Indebtedness.  The  P  Company  was 
reorganized,  and  of  its  five  hundred 
■hares  four  hundred  and  .  ninety- 
eight  were  turned  over  to  the  presi- 
dent of  the  C  Corporation,  and  one 
(hare  was  given  to  the  attorney  of 
the  C  Corporation.    Subsequently,  the 


C  Corporation  purported  to  sell  the 
merchandise  to  the  P  Company,  and 
took  notes ,  therefor.  There  was  no 
written  evidence  of  the  sale.  An 
expert  accountant  stated  that  there 
was  not  any  change  In  the  owner- 
ship of  the  business  of  the  P  Com- 
pany, and  that  there  were  no  records 
of  any  bills  payable  in  the  books 
that  would  indicate  a  sale.  It  was 
held  that  the  P  Company  from  its 
reorganization  was  an  agent  for  the 
C  Corporation,  and  that  on  the  sub- 
sequent bankruptcy  of  the  P  Com- 
pany the  C  Corporation  could  not 
establish  Its  claims  based  on  the 
notes. 

[b]  Orillnarlly,  however,  the  fic- 
tion of  distinct  corporate  entity  Is 
adhered  to,  and  the  two  corporations 
are  treated  as  distinct  entitles. 
While  the  legal  fiction  of  distinct 
corporate  existence  will  be  disre- 
garded, when  necessary  to  prevent 
fraud,  or  when  a  corporation  is  so 
orEranlzed  and  controlled  and  its 
affairs  so  conducted  as  to  make  it 
only  an  adjunct  or  instrumentality 
of  another,  it  requires  a  strong  case 
to  Induce  a  court  of  equity  to  con- 
sider two  corporations  as  one,  on 
account  of  one  owning  all  the  capi- 
tal stock  of  the  other.  Pittsburgh, 
etc.,  Co.  V.  Duncan,  232  Fed.  584,  146 
CCA  642.     See  also  supra  I)  6,  19. 

[c]  Amllcatloii  of  Anti-nnst  Aot. 
— (1)  Where  one  corporation  owns 
all  the  stock  of  another  and  controls 
its  policy  and  business,  it  Is  respon- 
sible for  the  acts  of  the  subsidiary 
corporation  in  violation  of  the  anti- 
trust acts.  U.  @.  V.  United.  Shoe 
Mach.  Co.,  284  Fed.  127.  (2)  And 
therefore,  where  all  the  stock  of  one 
corporation  was  owned  by  a  second, 
and  ninety-eight  and  one-half  per 
cent  of  the  stock  of  the  second  was 
owned  by  a  third,  and  all  three  had 
for  the  most  part  the  same  direc- 
tors and  ofllcers.  It  was  held  that,  in 
a,  suit  by  the  United  States  for  vlo^ 
latlon  by  the  first  corporation  of  the 
Clayton  Anti-Trust  Act  of  Oct.  15. 
1914  (38  U.  S.  St.  at  L.  730  c  823),' 
all  three  corporations  were  properly 
joined  as  defendants.  U.  B.  v. 
United  Shoe  Mach.  Co.,  supra. 

B3.  Bauernschmldt  v.  Bauem- 
schmldt,  101  Md.  148,  60  A  437  (hold- 
ing that,  where  the  owner  of  a 
brewery  transferred  it  to  a  corpo- 
ration formed  by  him,  the  stock- 
holders consisting  of  himself  and  of 
his  wife  and  children,  who  had  given 
no  consideration  whatever  for  the 
few  shares  issued  to  them,  and  sub- 
sequently property  of  the  brewing 
corporation  was  conveyed  by  It  to  n 
rtal  estate  company  formed  by  the 
brewer,  and  In  which  his  children 
held  five  shares  of.  stock  each,  m>>re- 
ly  to  qualify  them  as  corporators, 
such  property  would  be  regarded  in 
eqiity.  In  determining  the  assets  of 
his  estate,  as  the  individual  property 
of  the  brewer)  ;U.  S..  etc..  "Trust  Co. 
V.    Delaware    Western    Constr.    Co., 


Even  when  there  is  no  question  of  fraud  or  ille- 
gality, it  is  held  in  some  cases,  in  view  of  the  fact 
that  the  property  of  a  corporation  really  belongs 
beneficially  to  the  stockholders  or  members,  that  the 
fiction  of  corporate  entity  may  be  disregarded, 
where  no  rights  of  creditors  or  other  third  persons 
are  affected,  and  effect  may  be  given  in  equity  to 
the  action  of  all  the  stockholders  and  members  of  a 
corporation,  although  as  individuals  and  without 
formal  corporate  action,  in  distributing  among  them- 
selves or  otherwise  disposing  of  the  property  of  the 
corporation,  or  authorizing  its  ofScers  to  do  so,  just 
as  if  there  had  been  fonnal  corporate  action  in  the 
premises.^"  The  rule  has  also  been  applied  in  other 
cases.'" 

[$  29]  (9)  Equitable  Mortgage.  Although,  by 
reason  of  the  distinction  between  the  l^al  entity 
of  a  corporation  and  its  members,  a  mortgage  on 
corporate  property  executed  by  all  the  stockholders 

(Tex.  Civ.  A.)  11»  SW  447;  Huber 
V.  Martin,  127  Wis.  412,  106  NW 
1031,  1136,  116  AmSR  1023,  3  LRA 
NS  663,  7  AnnCas  400  (applying  the 
rule  to  the  policyholders  of  a  mu- 
tual insurance  company  who  are  to 
be  regarded  aa  the  members  com- 
posing such  corporation). 

M.  V.  8.  V.  Wolters,  46  Fed.  609; 
Warren  v.  Davenport  F.  Ins.  (3o.,  SI 
Iowa  464,  7  AmR  160;  State  v. 
Brlnkop,  238  Mo.  298,  143  SW  444. 


[a]  numrabl*  iatcreat, — ^The  own- 
er 01  stock  in  a  corporation  organ- 
ized for  pecuniary  profit  has,  by  rea- 
son of  such  ownership,  an  insurable 
interest  in  the  corporate  property,  a 
qualified  interest,  or  any  interest  In 
the  subject  matter,  being  the  sub- 
ject of  insurance.  Seaman  v.  Enter- 
prise F.  &  M.  Ins.  Co.,  21  Fed.  778; 
JBtna,  F.  Ins.  Co.  v.  Kennedy,  161 
Ala.  600.  60  S  73,  136  AmSR  160: 
Warren  v.  Davenport  P.  Ins.  Co.,  81 
Iowa  484,  7  AmR  160;  Rlggs  v.  Com- 
mercial Mut  Ins.  Co.,  126  N.  T.  7. 
25  NE  1058,  21  AmSR  716,  10  LRA 
6S4.  See  Fire  Insurance  [19  Cyc  689 
text  and  note  461. 

[b]  Xaterest  la  OlatUtonr.— The 
stockholders  of  a  corporation  en- 
gaged in  operating  a  distillery  are 
"persons  interested  in  the  use  of  the 
distillery,"  within  the  meaning  of 
Rev.  St.  I  3251,  which  declares  that 
every  proprietor  and  .possessor  of, 
"ana  every  person  in  any  manner  in- 
terested in  the  use  of,''  a  distillery 
shall  be  jointly  and  severally  liable 
for  the  taxes  imposed  by  law  on  the 
distilled  spirits  produced  therefrom. 
U.  S.  V.  Wolters,  46  Fed.  609. 

85.  U.  S.— Smith  v.  Moore,  199 
Fed.  689,  118  CCA  127  (distribution 
of  profits  as  dividends). 

Ala. — Jordan  v.  Collins.  107  Ala. 
672,  18  8  137  (holding  that,  where 
the  directors  owned  all  the  stock  of 
a  corporation,  they  ceuld  authorize 
Its  president  to  sell  Its  assets  with- 
out doing  so  at  a  regular  directors' 
meeting). 

Ga. — Garmany  v.  Lawton,  124  Ga. 
876,  63  SE  669,  110  AmSR  207. 

Md.— Swift  V.  Smith,  66  Md.  428, 
6  A  634,   67  AmR  336    (mortgage). 

N.  T. — Groh  v.  Groh,  80  App.  Div. 
86,  80  NTS  438  (rey  on  other 
grounds  177  N.  T.  8,  68  NB  992] 
(withdrawal  and  distribution  of  prof- 
its as  dividends). 

Tex. — ^Aransas  Pass  Harbor  Co.  v. 
Manning,  94  Tex.  658,  63  SW  627 
(consent  of  all  the  stockholders  and 
directors,  without  formal  corporate 
action^  to  a  sale  and  conveyance  of 
the  property  of  the  corporation  by 
the  president). 

Might  «f  stooKhoMert 
To  declare  dividends  see  infra  (  1236. 
To  disiKise  of  corporate  property  see 

infra  XII,  A. 
To    represent    corporation    generally 

see  infra  XIV,  B. 

se.  San  Diego  (3as  Co.  v.  Frame, 
137  Cal.  441.  447,  70  P  296  (authority 
given  to  attorneys  to  bring  suit  for 


64    [14  C.  J.] 

or  members  instead  of  bv  the  corporation  is  not 
good  as  a  leg^l  mortgage,  it  may,  when  intended 
as  a  corporate  mortgage,  be  given  effect  as  an  equi- 
table mortgage.** 

[$  30]  6.  A  Corporation  as  a  Person,  Beaidmt, 
Citizen,  Etc. — a.  As  a  Person.  Since  a  corporation 
is  for  corporate  purposes  a  legal  entity  and  an  ideal 
person  in  the  law,"*  it  is  regarded  as  a  "person," 
"party,"  "defendant,"  "debtor,"  "creditor," 
etc.,  within  the  meaning  of  contract  and  statutory 
or  constitutional  provisions,  if  it  is  within  the  rea^ 
son  and  purpose  of  such  provisions  and  is  not 
expressly  or  impliedly  excluded  from  their  opera^ 
tion;  and  sometimes  this  rule  is  expressly  declared 
by  statute.***    This  is  true  of  foreign  as  well  as  of 
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domestic  corporations,  if  the  statute  may  properly 
apply  to  them.*^ 

Applications  of  rule.  Accordingly  a  corporation 
has  been  held  to  be  embraced  withm  the  words  of 
the  statute  of  Anne,  reenacted  in  the  various  Ameri- 
can states,  which  provides  that  "all  notes  in  writ- 
ing made  and  signed  by  any  person,  whereby  he 
shall  promise  to  pay  to  another  person,  or  his 
order,''  etc.,  "shall  be  negotiable,"  etc.  Here  the 
word  "person"  includes  a  corporation,  and  accord- 
ingly a  note  by  or  made  payable  to  a  corporation 
is  by  force  of  this  statute  negotiable."^  So,  unless 
expressly  or  impliedly  excluded,  a  corporation  is  a 
"person,"  "party,"  "defendant,"  "debtor,"  etc., 
within  the  meaning  of  statutes  relating  to  attach- 
ment and  garnishment;**  to  insolvency  proceedings 


corporation).  See  also  Balnea  v. 
Coos  Bay  Nav.  Co.,  4S  Or.  807,  77  P 
400   (authority  to  execute  notes). 

87.  See  supra  i  7. 

88.  Gadsden  First  Nat.  9ank  t. 
Winchester,  119  Ala.  168,  24  8  851, 
72  AmSR  904;  Swift  v.  Smith,  66  Md. 
428,  5  A  634,  67  AmR  336;  Bundy 
v.  Ophlr  Iron  Co.,  38  Oh.  St.  300. 
See  also  Gar  many  v.  Lawton,  134  Qa. 
876,   68   SB   669,    110  AmSR  207. 

B«<iTiislt«a  and  valiaity  of  oo>9«r> 
at*  mortvaCM  ysnTmily  see  Infra 
XIV,  D. 

89.  See  supra  I  6  et  seq. 

90.  U.  S.— Hale  v.  Henkel,  201  V. 
a.  43.  76,  26  set  370,  60  Lu  ed.  662; 
Beaston  v.  Fanners'  Bank,  12  Pet 
102,  134,  9  L.  ed.  1017;  U.  S.  v. 
Amedy,  11  "Wlieat.  392,  6  L.  ed.  602; 
Propagation  of  Gospel  Soc.  v.  New 
Haven,  8  Wheat.  464,  6  L..  ed.  .662; 
In  re  Western  Impl.  Co.,  166  Fed. 
676  [aff  171  Fed.  81,  96  CCA  186); 
Wetxel,  etc..  R.  Co.  v.  Tennis  Bros. 
Co.,  145  Fed.  468,  76  CCA  266,  7  Ann 
Cas  426. 

Ala.— Planters',  etc..  Bank  v.  An- 
drews,  8  Port.   404.  _. 

Cal. — McKendrlck  v.  Western  Zinc 
Mln.  Co..  165  Cal.  24,  130  P  866;  Peo. 
V.  Riverside,  66  Cal.  288,  6  P  360: 
Douglass  V.  Pacific  Mall  8S.  Co.,  4 
Cal.   304. 

Colo. — Overland  Cotton  UllI  Co.  v. 
Peo.,  32  Colo.  263,  76  P  924,  106  Am 

SR  1*-  „  ,        « 

Conn. — Connecticut  Breweries  Co. 
V.  Murphy,  81  Conn.  146,  70  A  450; 
Bray  v.  WalUngford,  20  Conn.  416; 
■  Knox  V.  Protection  Ins.  Co.,  9  Conn. 
430,  26  AmD  33;  Emerson  v.  Good- 
win, 9  Conn.  422.  _     „ 

Ga. — Southwestern  R.  Co.  v.  Paulk, 
24  Oa.  356;  South  Carolina  R.  Co.  v. 
McDonald,  5  Gx  631;  Ijoulsvllle.  etc., 
R.  Co.  V.  Hudson,  10  Ga.  A.  169,  78 
SE  30. 

111.— Mineral  Point  R.  Co.  v.  Keep, 
22  111.  9,  74  AmD  124. 

Ind.— Wright  ▼.  SUI«,  27  Ind.  338. 

Iowa. — Stewart  v.  Waterloo  Turn 
Vereln,  71  lo>«a  226,  32  NW  276.  60 
AmR  786:  Baldwin  v.  Mississippi, 
etc.,  R.  Co.,  5  Iowa  618;  Wales  v. 
Muscatine,  4  Iowa  302. 

Kan. — North  Missouri  R.  Co.  v. 
Akers,  4  Kan.   463,  96  AmD  183. 

Ky. — Louisville  v.  Com.,  1  Duv. 
295.   85  AmD   624. 

Mass. — Batchelder  v.  Batchelder, 
220  Mass.  42,  107  NE  456;  Jeffries 
Neck  Pasture  v.  Ipswich,  163  Mass. 
42,  26  NE  239;  RIcker  v.  American 
L.  &  T.  Co..  140  Mass.  346,  6  NE  284. 

Miss. — Manchester  Commercial 

Bunk  V.   Nolan,   8   Miss.   608. 

Mo. — St.  Louis  Perpetual  Ins.  Co. 
v.  Cohen.  9  Mo.  421. 

Nebr. — Cobbey  v.  State  Journal 
Co.,  77  Nebr.  619.  622,  110  NW  643 
Iclt  CycJ;  Chapman  v.  Brewer,  43 
Nebr.  890,  62  NW  320,  47  AmSR  779. 

N.  Y. — Peo.  V.  John  H,  Woodbury 
DermatolOKlcal  Inst.,  192  N.  Y.  454. 
85  NE  697-  Peo.  v.  Taylor.  192  N.  Y. 
398,  86  NE  759;  Peo.  v.  Barker,  140 
N.  Y.  437.  35  NE  657.  23  LRA  785; 
Barth  V.  Backus,  140  N.  Y.  230,  36 
NE   425.    37   AmSR   646.    23    LRA   47: 


La  Farg«  v.  Exchange  P.  Ina.  Co.,  2> 
N.  Y.  362;  William  Mesaer  Co.  v. 
Rothstein,  129  Appi  Dlv.  215,  113 
NYS  772  [aff  on  other  grounds  198 
N.  Y.  632  mem,  92  NE  110  ro«m]; 
Scharmann  v.  De  Palo,  66  App,  Dlv. 
29,  72  NYS  1008:  GasklU  v.  Beard,  68 
Hun    101,    11    NYS    899;    U.    S.    Tele- 

fraph  Co.  V.  Western  Unon  Tel.  Co., 
6  Barb.  46-  Cary  v.  Marston,  66 
Barb.  27;  Indiana  v.  Woram.  6  Hill 
33,  40  AmD  378:  Peo.  v.  UUca  Ins. 
Co..  15  Johns.  358,  8  AmD  243. 

Oh.— Morris  ▼.  Bute,  26  Oh.  St 
217,   18  AmR  291. 

Pa. — Bushel  v.  Com.  Ins.  Co.,  16 
Serg.  &  R.  173. 

S.  D.— SUte  V.  Mudie,  22  S.  D.  41, 
116  NW  107. 

Tenn. — ^Unlon  Bank  ▼.  U.  S.  Bank, 
4  Humphr.  369;  State  v.  Nashville 
Univ.,  i  Humphr.  167. 

Tex. — Bartee  y.  Houston,  etc,  R. 
Co..  36  Tex.  648. 

Vt. — State  v.  Rutland  R.,  etc,  Co., 
86  Vt  91,  81  A  262,  AnnCasl914A  1306 
(charter  fee  on  consolidation):  Law- 
rence V.  Rutland  R.  Co.,  80  Vt  870, 
67  A  1091,  16  LRANS  860,  13  Ann 
Cas  476. 

Va.— Miller  v.  Com..  27  Oratt  (68 
Va.)  110:  Western  Union  Tel.  Co.  v. 
Richmond,  26  Gratt.  (67  Va.)  1; 
Baltimore,  etc.,  B.  Co.  v.  Qallahue, 
12  Oratt    (63  Va.)   655,   65  AmD  254. 

Wash. — State  v.  Seattle  Gas,  etc., 
Co„  28  Wash.  488,  68  P  946,  70  P  114. 

Wis. — State  V.  Milwaukee,  etc.,  R. 
Co.,  116  Wis.  142,  92  NW  546;  State 
V.  Portage  City  Water  Co.,  107  Wis. 
441.  83  NW  697:  Fisher  v.  Horicon 
Iron,    etc.,   Co.,    10   Wis.   361. 

Eng. — Hirst  v.  West  Riding  Union 
Banking  Co.,  Ltd.,  [1901]  2KB.  660; 
WlUmott  V.  London  Road  Car  Co.. 
Ltd.,  [1910]  2  Oh.  626,  20  AnnCas 
733;  Atty.-Gen.  v.  Smith,  Ltd.,  [1909] 
acb.  624;  Union  S3.  Co.  v.  Melbourne 
Harbour  Trust  Comrs.,  9  App.  Cas. 
365;  Boyd  v.  Croydon  R.  Co.,  Bing. 
N.  Cas.  669,  33  ECL  916,  132  Reprint 
946. 

_[a]  Anotlier  vtateiaeiit  of  rule. — 
"  "Persons  also  are  divided  by  the  law 
into  either  natural  persons  or  arti- 
ficial. Natural  persons  are  such  as 
the  God  of  Nature  formed  us.  Arti- 
ficial are  such  as  are  created  and  de- 
vised by  human  laws,  for  the  pur- 
poses of  society  and  government, 
which  are  called  corporations,  or 
bodies  politic  (1  Blackstone  Com- 
mentaries, 123.)  "Enactments  which 
related  to  persons  would  be  variously 
understood,  according  to  the  circum- 
stances under  which  they  were  used, 
as    including    or    not    Including    cor- 

fioratlons.  In  its  legal  significance 
t  is  said  the  word  ""person"  is  a 
feneric  term  and  as  such,  prima 
acle.  Includes  artificial  as  well  as 
natural  persons,  unless  the  langruage 
Indicates  that  it  is  used  in  a  more 
restricted  sense";  and  further:  'If 
any  general  rule  can  be  drawn  from 
the  decisions  it  would  be  this:  that 
where  the  act  Imposes  a  duty 
towards  or  for  the  protection  of  the 
public  or  individuals,  grants  a  right 
properly    common    to    all,    and    from 


participation  in  which  the  limited 
character  of  corporate  franchises  and 
the  absence  of  any  natural  rights  in 
corporations  do  not,  by  any  policy  of 
the  law,  debar  them,  the  term  "per- 
sons" will,  in  general.  Include  them 
whether  the  act  be  a  penal  or  a 
remedial  one.' "  Chapman  v.  Brewer, 
43  Nebr.  890,  898,  62  NW  320,  47 
AmSR  779  [quot  Bndlich  Int  St 
t!  87,  89]. 

[b]  Uvlnc  peraoK.— A  corporation 
is  a  '"living"  person  within  the  mean- 
ing of  a  statute  providing  In  effect 
that  a  party  to  an  action  may  be  ex- 
amined on  his  own  behalf,  the  same 
as  any  other  witness,  provided  the 
opposite  party  or  person  in  interest 
shall  be  living.  La  Farge  v.  Ex- 
change F.  Ins.  Co.,  22  N.  Y.  352; 
Johnson  v.  Mcintosh,  31  Barb.  (N. 
Y.)  267;  Field  v.  New  York  Cent  R. 
Co.,  29  Barb.  176  [aff  32  N.  Y.  3391; 
Wright  v.  New  York  Cent.  R.  Co.,  28 
Barb.  80  [rev  on  other  grounds  25  N. 
Y.  562]:  Wallace  v.  New  York,  2 
Hilt  (N.  Y.)  440,  »  AbbPr  40,  18 
HowPr  169  (so  holding  as  to  a  mu- 
nicipal corporation). 

[c]  A  ooxporatloa  may  1>e  ■%  re> 
■peotahle  and  respoaalUe  peraon,"  so 
that  an  assignment,  without  the  con- 
sent of  the  lessor,  to  a  respectable 
and  responsible  llnuted  company  may 
not  constitute  a  breach  of  covenant. 
Wlllmott  v.  London  Road  Car  Co., 
[1910]  2  Ch.  526,  20  AnnCas  738. 

[d]  But  "natnral  persons"  does  not 
include  corporations.  Wagenhurst  v. 
Delaware  "Tp.,  4  Pa.  Co.  633  (holding 
that  the  term  ""natural  persons,'"  in 
the  act  of  May  8,  1862,  excepting 
executors,  administrators,  and  other 
natural  persons,  suing  or  sued  in  a 
representative  character,  from  the 
payment  of  certain  costs,  does  not 
include  moneyed  Institutions  or  cor- 
porations). 

[e]  Painafes.  The  damages  flow- 
ing from  nonpayment  of  money  must 
be  measured  by  the  legal  rate  of  in- 
terest whether  the  party  in  default 
is  an  Indivldtta!  or  a  corporation. 
Union  Estates  Co.  v.  Adlon  Constr. 
Co.,  84  Misc.  699,  147  NYS  783  faff 
165  App.  Dlv.  979  mem,  160  NYS 
1116  mem]. 

91.    See  Infra  XIX. 

9a.  Indiana  v.  Woram,  6  Hill  (N. 
Y.)  83,  40  AmD  378. 

Powers  of  coiporatloii  as  to  nefix- 
VmMm  paper  see  infra  XIV,  D. 

93.  Ala. — Planters,  etc.,  Bank  T. 
Andrews,  8  Port.  404. 

Conn. — Bray  v.  Walllngford,  20 
Conn.  416;  Knox  v.  Protection  Ins. 
Co..  9  Conn.  430,  25  AmD  33. 

Ga. — South  Carolina  R.  'Co.  v.  Mc- 
Donald, 5  Ga.  531. 

111. — Mineral  Point  R.  Co.  v.  Keep, 
22  111.  9,  74  AmD  124. 

Iowa. — ^Wales  y.  Muscatine,  4  Iowa 
302. 

Mich. — Michigan  Dairy  Co.  ».  Run- 
nels, 96  Mich.  109. 

Mo. — St.  Louis  Perpetual  Ins.  Co. 
V.  Cohen,  9  Mo.  421. 

Pa. — Bushel  v.  Com.  Ins.  Co.,  16 
Serg.  &  R.  173. 


Foi  later  oaaea,  derelopmeats  and  ohaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  asaignmenta  for  the  benefit  of  creditors;**  to 
liens  of  mechamcs,  materialmen,  machinists,  etc.;*^ 
to  the  right  to  maintain  an  action  to  quiet  title;** 
to  the  commencement  of  actions  generally  and  the 
service  of  process  by  publication  or  otherwise;*'  to 
limitation  of  actions;**  to  the  venue  or  jurisdiction 
in  civil  actions;**  to  the  competency  and  examina- 
tion of  witnesses;*  to  appeals;'  to  usury;*  to  actions 
for  death  by  wrongful  act;'*  to  the  liability  of  a 
master  for  the  torts  of  his  servEints ;'  to  the  erection 
of  dams  and  the  remedy  for  the  overflow  of  adja- 
cent lands;*  to  quo  warranto  and  actions  or  pro- 
cpedings  in  the  nature  of  quo  warranto  or  having  a 
like  object;'  to  the  sale  of  public  lands;*  to  licenses 
to  sell  intoxicating  liquors;*  to  taxation  and  the 
assessment  and  collection  of  taxes  ;^°  to  the  practice 
of  dentistry;"  or  to  the  right  to  use  business 
names;**  and  within  the  statute  of  frauds.**  Cor- 
porations have  also  been  held  to  be  persons  within 


the  federal  statute  giving  a  right  of  action  for  sob- 
jecting  or  causing  to  be  subjected,  under  color  of 
any  law,  statute,  ordinance,  etc.,  "any  person" 
within  the  jurisdiction  of  the  United  States  to  the 
deprivation  of  any  rights,  privileges,  or  immunities 
secured  by  the  constitution  of  the  United  States;" 
within  the  provision  of  the  fourth  amendment  of 
the  constitution  of  the  United  States  prohibiting 
unreasonable  searches  and  seizures;*'  and  within 
the  provision  of  the  fourteenth  amendment  that  no 
state  shall  deprive  any  person  of  property  without 
due  process  of  law,  or  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.** 
'Provisions  not  applicable.  But  corporations  are 
not  in'any  ease  impliedly  within  a  statutory  or  con- 
stitutional provision  applicable  in  terms  to  "per- 
sons," "debtors;"  "defendants,"  etc.,  if  they  are 
not  within  the  purpose  and  intent  of  the  provision, 
or  if  an  intent  to  exclude  them  otherwise  appears. . 


Tenn. — Union  Bank  v.  U.  S.  Bank, 
4  Humphr.   369. 

Va. — ^Baltimore,  etc,  R.  Co.  v. 
Gallahue,  12  Qratt.  (53  Va.)  655,  66 
AidD  2S4. 

See  also  infra  XIV.  F. 

94.  Tripp  V.  Northwestern  Nat. 
Bank,  41  Minn.  400.  43  NW  60;  Hutch- 
inson ▼.  Green,  91  Mo.  367,  1  SW  853: 
Chew  V.  BUlngwood,  86  Mo.  260,  56 
AmR  429:  Shocklejr  v.  Fisher,  75  Mo. 
498;  Shultc  v.  Sutter,  3  Mo.  A.  137; 
Barth  v.  Backus,  140  N.  T.  230,  85 
NE  423.  87  AmSR  546.  28  LRA  47. 
See  also  Infra  XV. 

•6.  U.  S. — Wetzel,  etc.,  R.  Co.  v. 
Tennis  Bros.  Co.,  145  Fed.  458.  75 
CCA  266.   7  AnnCas  426. 

Ga. — Loudon  v.  Coleman,  69  Qtu  663 
(machinist's  Hen). 

Kan. — Stout  v.  McLachlin,  38  Kan. 
120.  16  P  902. 

Nebr. — Chapman  v.  Brewer,  43 
Nebr.  890.  62  NW  320,  47  AmSR  779. 

N.  T. — Gaskell  v.  Beard,  58  Hun 
101,  11  NTS  399. 

Tex. — Fagan  v.  Boyle  Ice  Mach. 
Co..  65  Tex.  324. 

Utah. — Coane  v.  Clinton,  2  Utah 
417. 

See  also  Mechanics'  Liens  [27  Cjrc 
241. 

96.  Jeffries  Neck  Pasture  v.  Ips- 
wich, 163  Mass.  42,  26  NB  239. 

97.  McKendrlck  v.  Western  Zinc 
Min.  Co..  165  Cal.  24.  130  P  865; 
Douglass  V.  Pacific  Mall  SS.  Co.,  4 
Cal.  304;  Baldwin  v.  Mississippi,  eta, 
R.  Co..  6  Iowa  618;  Cobbey  v.  State 
Journal  Co..  77  Nebr.  619,  622,  110 
NW  643  [clt  Ciyc];  Union  SS.  Co.  v. 
Melbourne  Harbour  Trust  Comrs.,  9 
Apv-  Cas.  365  (statute  requiring  no- 
tice In  writing  of  Intention  to  sue  out 
writ);  Boyd  v.  Croydon  R.  Co.,  4 
Bing.  N.  Cas.  669,  33  BCL  916,  132 
Reprint  946  (statute  requiring  notice 
of  intention  to  sue).  See  infra 
XIV,   F. 

96.  Blossburg,  etc.,  R.  Co.  v.  Tioga 
R.  Co.,  3  F.  Cas.  No.  1,663,  5  Blatchf. 
387;  North  Missouri  R.  Co.  v.  Akers, 
4  Kan.  453.  96  AmD  183;  State  v. 
Central  Pac.  R.  Co.,  l(f  Nev.  47;  Rob- 
inson T.  Imperial  Sliver  Min.  Co.,  6 
Nev.  44  [overr  Chollar-Potosi  Min. 
Co.  V.  Kennedy.  3  Nev.  361,  93  AmD 
4091;  Ratbbun  v.  Northern  Cent.  R. 
Co..  50  N.  T.  656;  Peo.  v.  Trinity 
Church,  22  N.  T.  44;  Olcott  v.  Tioga 
R.  Co..  20  N.  T.  210,  75  AmD  393 
(overr  Faulkner  v.  Delaware,  etc.. 
Canal  Co..  1  Den.  (N.  T.)  441]; 
Thompson  v.  Tioga  R.  Co.,  36  Barb. 
<N.  T.)  79.     See  infra  XIV,  P. 

99.  Baldwin  t.  Mississippi,  etc,  R. 
Co.,  6  Iowa  618;  Scharmann  v.  De 
Palo,  66  App.  Dlv.  29.  72  NTS  1008: 
Bartee  v.  Houston,  etc.,  R.  Co.,  36 
Tex.  648.  See  also  infra  i  416, 
XIV,  F. 

I.  La  Farge  v.  Exchange  F.  Ins. 
Co..  22  N.  T.  353;  and  supra  this  sec- 
tion note  90. 

3.    Peo.   V.   May,   27  Barb.  (N.  T.) 


238  (holding  that  a  corporation  was 
within  a  statute  giving  the  right  of 
appeal  to  every  "person  who  shall 
consider  himself  aggrieved"). 

3.  Thornton  v.  Washington  Bank, 
3  Pet.  (U.  S.)  86,  7  L.  ed.  594;  Grand 
Gulf  Bank  v.  Archer,  16  Miss.  151; 
Manchester  Commercial  Bank  v. 
Nolan,  8  Miss.  508.  See  infra  XIV,- 
C. 

4.  See  Death   I  7'3. 

6.  Loulsvll}e,  etc.,  R.  Co.  v.  Hud- 
son, 10  Ga.  A.  169,  73  SB  30.  See 
generally  Master  and  Servant  [26 
Cyc  941]. 

e.  Fisher  V.  Horicon  Iron,  etc, 
Co..  10  Wis.  351. 

7.  Peo.  V.  Riverside,  6.6  CaL  288, 
6  P  350;  State  v.  Des  Moines  City  R. 
Co.,  135  Iowa  694,  109  NW  867;  State 
V.  Seattle  Q&s,'etc.,  Co.,  28  Wash.  488, 
68  P  946,  70  P  114;  State  v.  Mil- 
waukee, etc..  R.  Co.,  116  Wis,  142,  92 
NW  646;  State  v.  Portage  City  Water 
Co..  107  Wis.  441.  83  NW  697.  See 
Quo  Warranto  [32  Cyc  1425]. 

8.  State  V.  Nashville  Univ.,  4 
Humphr.  (Tenn.)  157  (holding  that 
corporations  authorized  by  their  char- 
ters to  acquire  and  hold  land,  such 
as  the  Nashville  University  and  Bast 
Tennessee  College,  might  enter  pub- 
lic lands  under  a  statute  giving  the 
right  of  entry  to  all  "persons"). 

9.  Connecticut  Breweries  Co.  v. 
Murphy,  81  Conn.  145,  70  A  460.  See 
generally    Intoxicating    Liquors    [23 


Cyc  106  et  seq] 

"     '    '  — ^Wi 
338. 


10.     Ind.— Wright  v.  Stlls.  87  Ind. 


Ky. — ^Louisville,  etc.  R.  Co.  ▼. 
Com.,  1  Bush  850;  Louisville  v.  Com., 
1  Duv.  296.  «S  AmD  624. 

Mass. — Rlcker  v.  American  L.  &  T. 
Co.,  140  Mass.  346,  fi  NB  284;  Boston 
Loan  Co.  v.  Boston.  137  Mass.  332. 

N.  T. — ^Peo.  V.  Barker,  140  N.  T. 
437,  35  NE  657,  23  LRA  786;  Peo.  v. 
New  Tork  Tax  Comrs.,  23  N.  T.  242; 
Peo.  V.  Utlca  Ins.  Co.,  15  Johns.  358. 
8  AmD  243. 

Tenn. — American  Book  Co.  v.  Shel- 
ton,  117  Tenn.  745,  100  SW  726; 
American  Steel,  etc.,  Co.  v.  Speed, 
110  Tenn.  624.  76  SW  1037.  100  AmSR 
814  [aft  192  U.  S.  500,  24  SCt  365,  48 
L.  ed.  538]  (these  two  cases  holding 
a  corporation  to  be  within  a  statute 
imposing  a  tax  on  "merchants,"  but 
under  an  express  provision  that  the 
term  should  Include  corporations). 

Bng. — Rex  v.  Gardner,  1  Cowp.  79. 
98  Reprint  977,  2  Coke  Inst,  p  708. 

See  generally  Taxation  [37  Cyc 
672]. 

[a]  Oollataral  Inherltanc*  tax  stat- 
Bt*. — Miller  V.  Com.,  27  Gratt.  (68 
Va.)  110.- 

[b]  Uoess*  taxMi. — ^Western  Union 
Tel.  Co.  V.  Richmond,  26  Gratt.  (67 
Va.)    1. 

11.  Atty.-(}en.  v.  Smith,  Ltd., 
[1909]   2  Ch.  624. 

18.  Batchelder  v.  BatcheMer,  220 
Mass.  42,  107  NB  466. 


13.  Hirst  V.  West  Riding  Union 
Banking  Co.,  Ltd.,  [1901]  2  K.  B.  660. 

14.  Northwestern  Fertilizing  Co. 
v.  Hyde  Park,  18  F.  Cas.  No.  10,336, 
3  Blss.  480. 

10.  Hale  V.  Henkol,  201  U.  S.  43, 
26  SCt  370,  60  L,  ed.  662  (Harlan,  J., 
dis.). 

16.  See  Constitutional  Law  I  877. 

17.  III.— Betts  V.  Menard,  1  111. 
895  (holding  that  a  statute  authoriz- 
ing the  granting  of  a  ferry  license 
showed  that  it  was  Intended  to  au- 
thorize the  granting  of  such  a  license 
to  natural  persons  only). 

La. — Factors',  etc.,  Ins.  <3o.  v.  New 
Harbor  Protection  Co.,  87  La.  Ann. 
233  (holding  that  a  corporation  was 
n*t  a  "person"  within  the  statute 
authorizing  the  formation  of  a  cor- 
poration by  any  number  of  "persons" 
not  less  than  six);  Jeffries  v.  Belle- 
ville Iron  Works  Co.,  15  La.  Ann.  19 
(holding  that  a  corporaitlon  created 
under  the  act  of  March  14,  1856,  for 
works  of  public  improvement  and 
utility,  was  not  a  "person"  within 
the  act  of  March  16,  1855,  providing 
that  "any  person"  might  make  a  ces- 
sion of  his  property  to  his  creditors). 

Me. — Androscoggin  Water  Power 
Co.  V.  Bethel  Steam  Mill  Co..  64  Me. 
441. 

Md. — Shehan  ▼.  Tanenbaum,  121 
Md.  283,  88  A  146  (holding  that, 
under  a  statute  providing  that  any 
person  applying  for  an  Insurance 
broker's  license,  and  paying  to  the 
insurance  commissioner  one  hundred 
dollars  for  the  use  of  the  state  and 
one  dollar  as  a  fee  to  the  commia- 
sioner  may  obtain  a  license,  and  that 
no  license  shall  be  issued  to  permit 
more  than  one  person  or  the  mem- 
bers of  a  bona  fide  copartnership  to 
act  thereunder,  no  license  can  be  is- 
sued to  a  corporation,  notwithstand- 
ing the  statute,  providing  that  "per- 
son" shall  Include  corporations,  un- 
less such  a  construction  would  be 
unreasonable,  since  it  would  be  un- 
reasonable to  restrict  the  use  of  a 
license  Issued  to  an  Individual,  while 
permitting  corporations  to  do  busi- 
ness through  an  army  of  officers  and 
agents  under  one  license,  especially 
as  this  would  tend  to  defeat  the  reve- 
nue feature  of  the  statute) ;  Balti- 
more V.  Root,  8  Md.  95,  63  AmD  696 
(holding  that  a  statute  relating  to 
taxation  was  not  applicable  to  munic- 
ipal corporations). 

Mass. — Benson  v.  Monson,  etc, 
Mfg.   Co..   9  Mete.    662. 

Nebr. — State  Electro-Medical  Inst. 
V.  State,  74  Nebr.  40,  103  NW  1078, 
12  AnnCas  673  (holding  that  a  cor- 
poration was  not  a  person  within  the 
statute  providing  for  a  license  to 
practice  medicine). 

N.  T. — Peo.  V.  Schoonmaker,  63 
Barb.  44  (holding  that  a  corporation 
was  not  included  in  the  word  "resi- 
dents," as  used  in  L.  [1868]  p  644 
S   3,  authorizing  subscription   in   the 
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Penal  Btatotes.  Corporations  are  even  included 
by  implication  in  the  terms  of  a  statute  prohibiting 
acts  and  imposing  penalties  for  their  violation  or 
punishing  them  as  crimes,  although  not  expressly 
named  therein,  if  they  are  clearly  within  the  pur- 
pose and  intent  of  the  statute,**  as  in  the  case  of 
statutes  prohibiting  or  vegulating  the  sale  of  intoxi- 
cating liquors,^'  the  carrying  on  of  the  business  of 
banking,^  the  employment  of  children  in  mills,  fac- 
tories, etc.,^  nuisances,  such  as  the  throwing  of 
refuse  into  streams;^  or  advertising  to  practice 
medicine;^  or  requiring  the  closing  of  shops  at  or 
during  a  certain  time;"  and  they  are  within  stat- 
utes prescribing  and  regulating  the  jurisdiction  in 
criminal  cases  and  the  manner  of  commencing  and 
conducting  criminal  prosecutions,  so  far  as  such 
statutes  can  be  applied,'^  and  statutes  punishing 
tre^asses,  frauds,  libels,  and  similar  crimes  against 
any  "person  or  persons."^  But  a  penal  statute 
using  the  term  "person"  or  "persons"  cannot  be 
held   applicable   to   corporations   if   they   are   not 


clearly  within  its  object,  or  if  there  is  anything  in 
the<  statute  itself  or  in  other  statutes  in  pari  ma- 
teria indicating  that  it  was  not  intended  to  include 
them;  and  in  construing  particular  statutes  it 
would  seem  that  the  general  rule  of  strict  con- 
struction ought  to  be  applied." 

Action  by  corporation  for  penalty.  A  corporaticm 
is  not  a  "private  person"  within  the  meaning  of  a 
statute  authorizing  such  a  person  to  sue  for  a  pen- 
alty as  a  common  informer;"  nor,  it  seems,  is  it 
even  a  "person"  within  such  a  statute,  unless  ex- 
pressly included.** 

[{  31]  b.  As  a  Besident  or  Inhabitant.  Since  a 
corporation  is  a  person  in  the  law,  it  is  also  to  be 
deemed  a  "resident"  or  a  "nonresident"  of  a  par- 
ticular state,  county,  or  district  within  the  mean- 
ing of  a  statute,  if  it  is  within  the  purpose  and 
intent  of  the  statute,  as  in  the  case  of  statutes  de- 
fining the  jurisdiction  of  the  courts,  or  relating  to 
venue,  taxation,  etc*"    In  like  manner  it  may  be  an 


name  of  a  town  to  stoclc  of  a  railroad 
company  on  the  written  consent  of 
a  majority  of  the  taxpayers  appear- 
ing: on  the  last  assessment  roll,  rep- 
resenting a  majority  of  the  taxable 
property  of  the  residents  of  said 
town);  McQueen  v.  Mlddletown  Mfg. 
Co.,  18  Johns.  6  (statute  relating  to 
attachment). 

Pa.— Pox's  App.,  112  Pa.  887,  4  A 
149  (statute  relating  to  taxation); 
Carlisle  Borough  School  Directors  v, 
Carlisle  Bank,  g  Watts  289  (statute 
relating  to  taxation);  Com.  v.  Alba 
Dentist  Co.,  18  Pa.  Dlst.  482  (hold- 
ing that  a  corporation,  being  Inea- 
paDle  of  complying  with  the  provi- 
sions of  a  statute  relating  to  the 
practice  of  dentistry,  was  not  a  per- 
son within  the  meaning  and  Intent 
of  the  statute,  and  therefore  was  not 
authorized  to  carry  on  the  practice 
of  dentistry  In  the  state). 

Eng. — Pharmaceutical  Soc.  v.  Lion- 
don,  etc..  Supply  A«soc.,  Ltd.,  5  App. 
Cas.  857;  Saint  Leonard's  Parish  v. 
Franklin,  3  C.  P.  D.  877  (not  within 
a  statute  allowing  recovery  of  a  pen- 
alty by  informers;  see  infra  note  28); 
Ingate  v.  La  Commissions,  etc.,  4  C. 
B.  N.  S.  704,  93  ECL  704,  140  Reprint 
1269  (statute  relating  to  procedure 
and  process);  Walker  v.  Rlchard'son, 
2  M.  &  W.  882,  160  Reprint  1018  (not 
within  a  statute  of  mortmain). 

Ont. — Our  Major  Co.  v.  Canadian 
Flaxhills,  8  DomLR  312,  3  OntWN 
1068. 

[a]  Bxamlaaeoa  of  •^•rty"  be- 
fore trlaL — (1)  In  Peo.  v.  Mutual 
Gas  Light  Co.,  74  N.  T.  434,  it  was 
held  that  a  statute  authorizing  the 
examination  of  a  "party"  to  an  ac- 
tion before  trial  at  the  instance  of 
an  adverse  party  did  not  apply  to  a 
corporation,  as  corporations  were 
from  their  nature  exempt  from  ex- 
amination, and  that  the  statute  could 
not  be  extended  so  as  to  authorize 
the  examination  of  ofllcers  or  agents 
of  a  corporation  party.  See  also 
Apperson  v.  Mutual  Ben.  L.  Ins.  Co.; 
88  N.  J.  L.  272.  (2)  But  there  was 
a  previous  decision  to  the  contrary 
In  the  court  of  common  pleas.  Carr 
V.  Great  Western  Ins.  Co.,  3  Daly 
(N.  T.)  160.  (3)  The  statute  has 
since  been  changed  so  as  expressly 
to  authorize  such  examination.  See 
Discovery  5  52. 

1&  U.  S.— U.  S.  V.  Amedy,  11 
Wheat.  392,  412,  6  L.  ed.   502. 

Cal. — Peo.  V.  Palermo  Land,  etc., 
Co.,  4  Cal.  A.  717.  89  P  723.  725. 

Colo. — Overland  Cotton  Hill  Co.  v. 
Peo.,  32  Colo.  268,  75  P  924,  106  Am 
SB  74. 

Iowa. — Stewart  v.  Waterloo  Turn 
Vereln.  71  Iowa  226,  82  NW  876,  60 
AmR  786. 

N.  T. — Peo.   V.   John   H.  Woodbury 


Dermatological   Inst.,   192  N.  T.   464, 

85  NE  697. 

S.  D. — State  v.  Taylor,  34  S.  D.  18, 
147  NW  72,  AnnCa8l916E  1286. 

Eng. — Evans  &  Co.,  Ltd.  v.  London 
County  Council,  [1914]  3  K.  B.  316; 
2  Coke  Inst,  p  736. 

UabnitT  of  ootpofatton  for  oiima 
see  infra  XIV,  G. 

19.  Stewart  v.  Waterloo  Turn 
Veroin,  71  Iowa  226,  32  NW  275,  80 
AmR  786;  State  v.  Mudle,  22  S.  D. 
41,  116  NW  107. 

90.  Peo.  V.  Utlca  Ins.  Co.,  16 
Johns.  (N..  T.)  858,  8  AmD  243. 

ai.  Overland  Cotton  Mill  Co.  v. 
Peo.,  32  Colo.  263,  75  P  924,  105  Am 
SR  74;  P«o.  V.  Taylor,  192  N.  Y.  898, 

86  NE  769.    But  compare  infra  note 
87. 

S2.  C^rtwrtght  ▼.  (Tanandalgua 
Gaslight  Co.,  82  Hun  (N.  T.)  403. 

93.  Peo.  V.  John  H.  Woodbury 
Dermatological  Inst.,  192  N.  T.  464, 
85  NE  697. 

94.  Evans  &  Co.,  Ltd.  v.  London 
County  Council,  [1914]  3  K.  B.  315. 

95.  Peo.  V.  Palermo  Land,  etc., 
Co.,  4  Cal.  A.  717,  89  P  728,  725;  State 
V.  Taylor,  34  S.  D.  13,  147  NW  72. 
AnnCasl916E  1285;  Evans  &  Co.,  Ltd. 
V.  Xondon  County  Council,  [19141  3 
K.  B.  315  (statute  as  to  summoning 
otCenders  before  a  court  of  summary 
jurisdiction  to  answer  an  informa- 
tion for  a  penalty).  See  also  Infra 
XIV,  G. 

96.  n.  S.  ▼.  Amedy.  H  Wheat.  (U. 
S.)  892,  6  L.  ed.  602  (frauds  against 
underwriters);  State  v.  Williams,  74 
Kan.  180,  86  P  938  (libel);  State  v. 
Herold,  9  Kan.  194  (holding  that  the 
United  States  was  a  person  within 
a  statute  punishing  the  cutting  down, 
etc.,  of  any  tree,  timber,  etc.,  stand- 
ing or  growing  on  the  land  of  "any 
other  person");  State  v.  Boogher.  3 
Mo.  A.  442  (libel);  Norrls  v.  State, 
26  Oh.  St.  217,  18  AmR  291  (false 
pretenses). 

97.  Androscoggin  Water  Power 
Co.  T.  Bethel  Mill  Co.,  64  Me.  441 
(holding,  on  a  consideration  of  the 
particular  statutory  provisions, '  that 
a  corporation  was  not  within  the  in- 
tent of  a  statute  imposing  a  penalty 
on  any  "person"  taking  and  carrying 
away  or  otherwise  converting  to  his 
own  use  the  logs  of  another,  etc.,  or 
cutting  out,  altering,  or  destroying 
any  mark  made  thereon,  with  intent 
to  claim  the  same,  etc.);  Benson  v. 
Monson,  etc.,  Mfg.  Co.,  9  Mete. 
(Mass.)  662  (holding  that  a  corpora- 
tion was  not  liable  to  the  penalty 
Imposed  by  a  statute  on  the  owner, 
agent,  or  superintendent  of  any  man- 
ufacturing establishment  for  employ- 
ing children  under  a  certain  age  in 
laboring  more  than  ten  hours  per 
day  in  such  establishment);  State  v. 
West  Plains  Tel.  Co.,  232  Mo.  679,  136 


SW  20  (corporations  not  "persona" 
within  parole  statute);  Pharmaceuti- 
cal Soc.  v.  London,  etc..  Supply  As- 
soc, Ltd.,  6  App.  Cas.  857  (holding, 
on  a  consideration  of  the  particular 
stat-ute,  that  a  corporation  was  not 
within  a  statute  imposing  a  penalty 
on  "any  person"  who  should  "sell  or 
keep  open  shop  for  retailing,  dis- 
pensing, or  compounding  poisons,"  or 
"assume  or  use  the  title  of  'chemist 
and  druggist,'  "  etc.,  or  "pharmacist," 
etc.,  unless  such  person  should  "be  a 
pharmaceutical  chemist,"  etc..  within 
the  meaning  of  the  act,  and  be  reg- 
istered thereunder);  Atty.-Gen.  v. 
Churchllls  Veterinary  Sanatorium, 
Ltd.,  [1910]  2  C!h.  401  (holding  that  a 
corporation  was  not  a  "person"  with- 
in the  meaning  of  a  statute  regulat- 
ing the  practice  and  registration  of 
veterinary  surgeons);  Atty.-Gen.  v. 
Smith,  Ltd.,  [rt09]  2  Cni.  624  (hold- 
ing that  a  corporation  was  not  a 
person"  within  a  statute  regulating 
the  practice  of  dentistry);  Saint 
Leonard's  Parish  v.  Franklin,  3  C.  P. 
D.  377  (holding  that  a  corporation 
could  not  sue  for  penalties  as  a  com- 
mon informer  under  a  statute  im- 
posing a  penalty  on  coal  dealers  for 
selling  coals  In  violation  of  the 
statute,  and  making  the  penalty  re- 
coverable "by  the  person  or  persons" 
who  should  Inform  and  sue  for  the 
same) . 

98.  Guy  Major  Co.  v.  Canadian 
Flaxhills,  3  DomLR  812,  8  OntWN 
1058. 

99.  Weavers  Co.  v.  Forrest,  str, 
1241,  93  Reprint  1166:  Guy  Major 
Co.  V.  Canadian  Flaxhills,  3  DomLR 
312,  3  OntWN  lOljS.  See  infra  XIV, 
Q. 

30.  tr.  S. — Shaw  V.  Qulncy  Mln. 
Co.,  145  U.  S.  444,  12  SCt  936,  36  L. 
ed.  768;  Baumgarten  v.  Alliance  As- 
sur.  Co.,  Ltd  153  Fed.  301  (a  British 
corporation  having  a  branch  offlce 
and  doing  bualness  in  California). 

Cal. — Jameson  v.  Simonds  •  Saw 
Co.,  2  Cal.  A.  682.  84  P  289. 

Conn. — Adams  v.  Willlmantlc  Linen 
Co.,  46  Conn.  820. 

Ida. — Boyer  v.  Northern  Pac.  R. 
Co..  8  Ida.  74.  68  P  826,  70  LRA  691 
(nonresident). 

111. — Chicago,  etc.,  R.  Co.  v.  Bank 
of  North  America,  82  111.  493;  Bristol 
V.  Chicago,  etc.,  R.  Co.,  15  111.  436. 

Kan. — H.  Parker  Grain  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  70  Kan.  168.  78  P 
406;  Robinson  v.  Missouri  Pac.  R. 
Co..   87  Kan.   278,   72  P  854. 

Ky. — Eichorn  v.  Louisville,  etc.,  R. 
Co.,  112  Ky.  388,  65  SW  797,  23  KyL 
1640. 

Md. — ^Baltimore,  etc..  Tump.  Rd.  v. 
Oowlher,  68  Md.  668,  1  A  279. 

N.  J. — Thorn  V.  Central  R.  Co.,  it 
N.  J.  L.  121. 


For  later  oaaes,  aerelopaeata  and  ohaafea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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"inhabitaikt."*'  Bat  a  oorporation  is  neither  a 
resident  nor  an  inhiibitant  within  the  meaning  of 
a  statute,  where  it  is  not  within  the  purpose  and 
intent  of  the  statute." 

[t  32]  c.  As  an  Occapiar.  A  corporation  may 
also  be  an  "occupier"  within  the  meaning  of  a 
statute." 

[§33]  d.  Aa  a  Oitizan  or  Subject.  A  corpora- 
tion is  a  "citizen"  within  the  meaning  of  a  statute 
conferring  rights,  defining  the  jurisdiction  of 
courts,  or  otherwise  relating  to  citizens,  if  the  pur- 
pose and  intent  of  the  statute  renders  it  applicable, 
and  for  such  purpose  it  is,  as  a  general  rule,  a 
citizen  of  the  state  or  country  by  or  under  the  laws 
of  which 'it  was  created  and  exists  without  regard 
to  the  citizenship  of  its  stockholders  or  members.** 
And  a  British  corporation  owning  a  vessel  has  been 
held  to  be  a  subject  of  Great  Britain  within  the 
meaning  of  a  statute  prohibiting  the  registry  of 
any  vessel  not  belonging  wholly  to  British  subjects, 
althoogh  some  of  the  stockholders  in  the  corpora- 
tion were  foreigners."  In  the  federal  courts  it 
has  been  said  that  a  corporation  itself  cannot  be  a 
citizen  of  any  state  ih  the  sense  in  which  the 
word  "citizen"  is  nsed  in  the  constitution  of  the 
United  States,  but  for  the  purpose  of  determining 
the  jurisdiction  of  the  federal  courts  on  the  ground 
of  diverse  citizenship,  when  an  action  is  brought 


by  or  against  a  corporation,  it  is  conclusively  pre- 
sumed that  all  of  the  stockholders  of  the  corpora- 
tion are  citizens  of  the  state  of  its  creation,  and 
thus  a  oorporation  is  in  effect,  for  the  purposes  of 
federal  jurisdiction,  held  to  be  a  citizen  of  that 
state."  Some  state  decisions  are '  to  the  same 
effect."  But  it  is  a  well  settled  principle  of  con- 
stitutional law  that  a  corporation  is  not  a  citizen 
within  the  meaning  of  that  clause  of  the  constitu- 
tion of  the  United  States'*  which  declares  that  "the 
citizens  of  each  State  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several 
States,"  or  within  the  provision  of  the  fourteenth 
amendment  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privil^es  or  immunities 
of  citizens  of  the  United  States.** 

[i  3i]  6.  Besembla&ces  and  Differences  between 
Oorporationa  and  Oertain  Other  Associations — a. 
Distingnishing  Characteristic.  As  we  have  seen,  a 
corporation  is  a  legal  entity  or  artificial  person  dis- 
tinct from  the  stockholders  or  members  who  com- 
pose it,  but  who  are  merged  in  the  corporate  ex- 
istence, and  it  is  capable  of  acting  as  such  through 
its  corporate  officers  and  agents  for  all  corporate 
purposes,  of  suing  and  being  sued,  and  of  taking 
and  holding  property  and  contracting,  in  the  cor- 
porate name,  just  as  if  it  were  a  natural  person; 
and  it  is  this  characteristic,  and  this  only,  ^hat  dis- 


N.  T. — Ooldiier  v.  Central  R.  Co., 
43  Misc.  eC7,  88  NTS  214. 

R.  I.— Greenough  v.  Tiverton  Bd. 
or  Police  Comrs.,  30  R.  I.  212,  74  A 
T>5,  138  AmSR  9E3. 

Tenn. — Grundy  County  v.  Tennes- 
aee  Coal,  etc..  Co.,  94  Tenn.  235,  fiS 
SW  lis. 

Of  vhM  atato,  Ototelot,  or  oomty, 
•ta.  see  infra  {  408  et  seq. 

31.  In  re  Keasbey,  etc.,  Co.,  180 
D.  S.  221,  16  set  273^  40  L.  ed.  402; 
Galveston,  etc.,  R.  Co.  v.  GonEales, 
ISl  U.  S.  4»8,  14  set  401,  88  L.  ed. 
248;  Sbaw  v.  Qulncy  Mln.  Co.,  145 
U.  S.  444,  12  set  935,  86  I,,  ed.  768: 
Weller  v.  Pennsylvania  R.  Co.,  113 
Fed.  502;  Oormully,  etc.,  Mfg.  Co.  v. 
Pope  Mfg.  Co.,  34  Fed.  818;  Day  v. 
liewark  India-Rubber  Mfg.  Co.,  7  F. 
Caa.  No.  3,686.  1  Blatchf.  628;  South 
Carolina  R.  Co.  v.  McDonald,  5  Ga. 
in.  535;  Matter  of  Avery,  46  Misc. 
529.  92  NTS  974  (holding  that,  a  for- 
eign corporation  waa  within  a  stat- 
ute prohibiting  the  granting  of  let- 
ters testamentary  to  an  alien  not  an 
Inhabitant  of  the  state);  Rex  v. 
Gardner,  Cow.  79.  98  Reprint  977. 

Of  wk»t  Btate,  dlstiflot,  or  oonntjr, 
•ta  see  infra  i  408  et  aeq. 

32.  Peo.  v.  Schoonmaker,  63  Barb. 
(.V  Y.)  44  (holding  that  a  canal  cor- 
poration owning  property  within  a 
town  and  paying  taxes  thereon  was 
not  a  resident  of  the  town  within  the 
meaning  of  a  statute  authorizing 
commissioners  to  subscribe  In  the 
name  of  the  town  to  the  capital  stock 
of  a  railroad  company  and  to  issue 
bonds  .of  the  town  therefor  on  the 
consent  in  writing  of  a  majority  of 
the  taxpayers  appearing  on  the  last 
assessment  roll  of  such  town,  "rep- 
resenting a  majority  of  the  taxable 
property  of  the  residents  of  said 
town"). 

^38.  Evans  St  Co.,  Ltd.  v.  London 
County  Council,  lliUJ  3  K.  B.  315 
(holding  that  a  corporation  occupy- 
ing a  shop  for  the  service  of  custom- 
ers was  an  "occupier"  within  the 
meaning  of  a  statute  requiring  occu- 
piers of  shops  to  close  the  same  on 
the  afternoon  of  one  day  In  the 
week);  Rex  v.  Gardner,  Cowp.  79,  98 
Reprint  977  (holding  that  a  corpora- 
tion seised  of  lands  in  fee  for  its  own 
profit  was  an  occupier  of  such  lands 
within  the  meaning  of  a  statute  re- 
lating to  rates  or  assessments  for 
ue  relief  of  the  poor  of  a  parish,  and 
liable  in  its  corporate  capacity  to  be 
nted). 


St.  U.  S. —  McKinley  v.  Wheeler, 
ISO  U.  8.  630.  9  set  638,  32  U  ed. 
1048;  Baumgarten  v.  Alliance  Assur. 
C^.,  Ltd.,  163  Fed.  301  (a  British 
corporation  having  a  branch  olflce 
and  doing  business  in  California) ; 
Continental  Wall-Paper  Co.  v.  Lewis 
Voight.  etc.,  Co.,  106  Fed.  550: 
North  Noonday  Mln.  Co.  v.  Orient 
Hin.  Co..  1  Fed.  622,  6  Sawy.  299. 

Cal. — Jameson  v,  Simonds  Saw 
Co..  2  Cal.  A.  582,  84  F  289. 

Ind. — Western  Union  Tel.  Co.  T. 
Dickinson,   40  Ind.   444,   13  AmR  296. 

Mass. — ^Morton  v.  New  York  Mut. 
L.  Ins.  Co.,  106  Mass.  141,  7  AmR 
505. 

Mo. — ^Herryford  v.  JSitna  Ins.  Co., 
42  Mo.  148. 

Mont. — Princeton  Min.  Co.  v.  Butte 
First  Nat.  Bank,  7'  Mont.  630,  19  P 
210. 

Nov.— Quigley  v.  Central  Pac.  R. 
Oo"..  11   Nev.  350,   21  AmR  767. 

N.  T. — Stevens  v.  Phoenix  Ins.  Co., 
41  N.  T.  149. 

Or. — Beaver  Lumber  Co.  v.  Barker, 
74  Or.  6»6,   146  P  88. 

Porto  Rici>— Cuebas  v.  Banco  Ter- 
ritorial, 4  Porto  Rico  Fed.  208 
(holding  that  a  oorporation  organ< 
ised  under  Spanish  law  prior  to 
the  time  of  the  intervention  of  the 
United  States  was,  for  jurisdictional 
purposes,  a  Spanish  corporation  [but 
overruled  on  this  point  in  Cuevaa  v. 
El  Banco  Territorial,  4  Porto  Rico 
Fed.  609,  on  the  authority  of  Mar- 
tinez v.  La  Asoclacion  de  Senoras 
Damas,  213  U.  S.  20.  29  SCt  327.  63 
L.  ed.  679,  on  the  ground  that  It  is 
not  a  Spanish  citizen  but  a  citizen 
of  Porto  Rico  In  so  far  as  it  can  be 
a  citizen!). 

R.  I. — Oreenough  v.  Tiverton  Police 
Comrs:,  30  R.  I.  212.  2V(.  74  A  786, 
186  AmSR  963  (holding  that  a  do- 
mestic corporation  organized  to 
manufacture  and  deal  in  intoxicating 
liquors,  spirits,  etc.,  is  a  "citizen 
resident  of  the  State,"  within  Gen. 
L.  [1898]  c  102  i  2,  providing  that 
the  town  council  of  the  several  towns 
and  boards  of  commissioners  may 
grant  liquor  licenses  to  "citizens 
resident  within  this  state."  for  the 
manufacture  and  sale  ot  liquor,  as 
they  deem  proper). 

Utah. — Wilson  v.  Triumph  Cons. 
Mln.  Co..  19  Utah  66,  56  P  300,  76 
AmSR  718. 

Wash. — Hastings  v.  Anacortes 
Packing  Co.,  29  Wash.  224.  69  P  776. 

Wis. — Knorr    v.    New   York   Home 


Ins.  Co.,  26  Wis.   143,  3  AmR  26. 

See  also  Infra  XIX. 

[a]  7or  vnxposs  of  parohaaisc  and 
ItoUUiiff  pnaUo  lands.— A  corporation 
is  a  citizen,  and  a  citizen  of  the  stats 
of  its  creation,  within  the  meaning  of 
a  statute  restricting  the  right  to  pur- 
chase or  hold  public  lands  to  citi- 
zens, unless  there  is  something  in 
the  statute  shqwlng  an  intention  to 
exclude  them.  McKlniey  y.  Wheeler, 
180  U.  S.  630,  9  SCt  638,  32  L.  ed. 
1048;  North  Noonday  Mln.  Co.  v. 
Orient  Mln.  Co.,  1  Fed.  522,  6  Sawy. 
299;  Beaver  Lumber  Co.  v.  Barker. 
74  Or.    635,   146  P  88. 

Of  wliat  Stat*  or  coantrT  see  infra 
XIX. 

8S.  Reg.  v.  Amaud,  9  Q.  B.  806, 
58  BCL  80S.  lis  Reprint  1485  (re" 
f erred  to  supra  J  7). 

36.  Thomas  v.  Ohio  State  Univ.. 
1»5  U.  S.  207.  25  SCt  24.  49  L.  ed. 
160;  Sun  Printing,  etc.,  Assoc,  v.  Ed- 
wards, 194  U.  S.  377,  24  SCt  696.  48 
L.  ed.  1027:  Muller  v.  Dows,  94  U.  S. 
444,  .24  L.  ed.  207;  Barnes  v.  Western 
Union  Tel.  Co.,  120  Fed.  650.  See 
also  infra  XIX. 

[a]  Forto  BleOd — The  principle 
has  been  applied  to  an  association 
created  in  Porto  Rico  under  the 
Spanish  law  prior  to  its  acquisition 
by  the  United  States.  (Tuebas  v. 
Banco  Territorial,  4  Porto  Rico  Fed. 
208  [overr  on  other  grounds  Chievas 
V.  El  Banco- Territorial,  4  Porto  Rico 
Fed.    609]. 

XorisdlotloB  of  federal  oonzW  f«D^ 
•rallr  see  Federal  Courts. 

87.  Hohhs  V.  Manhattan  Ins.  Co., 
56  Me.  417,  98  AmD  472. 

38.  Const,  art  4   9  2. 

39.  U.  S. — Western  Turf  Assoc,  v. 
Greenberg.  204  U.  S.  369.  27  SCt  884. 
61  L.  ed.  520;  Blake  v.  McClung,  172 
U.  S.  239.  19  SCt  165.  43  L.  ed.  432; 
Pembina  Cons.  Sliver  Mln.,  etc.,  Co. 
V.  Pennsylvania.  125  U.  S.  181.  8  SCt 
737,  31  L.  ed.  650;  Paul  v.  Virginia. 
8  Wall.  168,  19  L.  ed.  867;  In  re 
Veneer  Co.,  173  Fed.  103;  Klrven  v. 
Virginia-Carolina  Chemical  Co.,  146 
Fed.  288,  292,  76  CCA  172.  7  AnnCas 
219;  Mfg.  Co.  V.  Ins.  Co.,  28  P.  Cas. 
No.  17,206,   2  Paine  601. 

Ark. — State  v.  Southern  Sand,  etc., 
CTo..  118  Ark.  149.  167  SW  854;  Chl- 
coga,  etc.,  R.  Co.  V.  State.  88  Ark. 
412,  111  SW  466  [aft  219  U.  S.  463. 
31  SCt  275.  55  L.  ed.  290]. 

Del. — Caldwell  v.  Armour,  17  DeL 
646,   43  A  617. 
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tinguishes  it  from  associations  of  individuals  which 
are  not  corporations.*"  And  therefore,  in  deter- 
mining in  any  case  whether  or  not  an  association 
authorized  or  recognized  by  statute  is  a  corpora- 
tion, regard  is  to  be  had  to  the  powers  and  facul- 
ties bestowed  on  or  possessed  by  the  association 
rather  than  to  the  name  given  to  it>'  Associations 
having  all  the  essential  attributes  of  a  corporatimi 
are  corporations,  even  though  they  may  be  declared 
by  the  legislature  not  to  be  such,*'  and  associations 


not  possessed  of  such  attributes  are  not  corpora- 
tions, although  they  may  be  so  called.** 

[$  35]  b.  Between  Corporatioiis  and  Partner- 
ships. The  distinctions  between  a  corporation  and 
a  partnership  are:  (1)  That  a  partnership  is 
formed  by  mere  agreement  between  the  parties  and 
rests  solely  on  their  common-law  right  to  contract 
with  each  other,  while  a  corporation  cannot  be  so 
formed  but  requires  authority  from  the  sovereign 
power  or  state.**    (2)    In  a  partnership  there  is  no 


Ga. — ^^tna  Ins.  Co.  v.  Brlgh&m,  120 
Oa.  926,  48  SE  348. 

III. — In  re  Speed,  216  111.  23,  29, 
74  NB  809.  108  AmSR  189  tclt  Cyc]; 
Ducat  V.  Chicago,  48  111.  172,  95  AmD 
629. 

Ind. — Mutual  Mfg.  Co.  v.  Alpaugh, 
174  Ind.  381.  91  NE  604,   92  NE  118. 

Ky. — Com.  v.  Milton,  12  B.  Mon. 
212.    64   AmD   622. 

Mass. — Atty.^en.  v.  Electric  Stor- 
age Battery  Co.,  188  Mass.  239,  74 
NE  467,   3  AnnCas   631. 

Minn. — Tolerton,  etc.,, Co.  v.  Bouck, 
84  Minn.  497,  88  NW  19. 

N.  J.-MZIolumbla  F.  Ins.  Co.  v.  Kln- 
yon,  37  N.  J.  L.  83;  Tatem  v.  Wright, 
83  N.  J.  L.  429. 

N.  T. — ^Anglo-American  Provision 
Co.  V.  Davis  Provision  Co.,  169  N.  T. 
S06,  62  NE  587,  88  AmSR  608  [aff 
191  U.  S.  373,  24  SCt  92.  48  L..  ed. 
226];  Peo.  v.  Imlay,  20  Barb.  68: 
Matter  of  Avery,  4S  Misc.  629,  92 
NTS  974. 

Oh. — Humphreys  v.  State,  70  Oh. 
St.  67l  86,  70  NB  957,  101  AmSR  888. 
66  LRA  776.  1  AnnCas  233  [QUOt 
Cyc]. 

Pa.— List  v.  Com.,  118  Pa.  322,  327, 
12  A  277;  Wheeden  v.  Camden,  etc., 
R.,  etc.,  Co.,  2  Phlla.  23. 

Vt— Hawley  v.  Kurd,  72  Vt.  122, 
47  A  401.  82  AmSR  922,  62  I>RA  195. 

Wis. — Chicago  Title,  etc.,  Co.  v. 
Bashford,   120  Wis.   281,   97   NW   940. 

See  generally  Constitutional  Law 
il   839,   877. 

40.  Liverpool,  etc.,  L.,  etc.,  Ins. 
Co.  V.  Oliver,  10  Wall.  (U.  S.)  666. 
19  L.  ed.  1029  [a((  100  Mass.  631]; 
Andrews  Bros.  Co.  v,  Toungstown 
Coke  Co.,  86  Fed.  686,  30  CCA  293 
(reviewing  and  collecting  author- 
ities); Fargo  v.  Louisville,  etc..  R. 
Co..  6  Fed.  787.  10  Blss.  273;  Warner 
y.  Beers.  23  Wend.  (N.  T.)  103; 
Thomas  v.  Dakln.  22  Wend.  (N.  T.) 
9;  Cuebas  v.  Banco  Territorial.  4 
Porto  Rico  Fed.  208  [overr  on  other 
grounds  Cuevas  v.  El  Banco  Tem> 
torlal.  4  Porto  Rlqo  Fed.  509].  And 
see  supra  J!  3.  6  et  sea. 

[a]  Btatamants  of  diatlacrtlo9B< — 
(1)  Thus  it  was  said  by  Chief  Jus- 
tice Nelson  in  Thomas  v.  Dakln.  22 
Wend.  (N.  Y.)  9.  70.  with  respect  to 
the  distinction  between  corporations 
and  unincorporated  statutory  asso- 
ciations: "The  distinguishing  feat- 
ure.' far  above  all  others,  in  [is]  the 
capacity  conferred,  by  which  a  per- 
petual succession  of  dlflerent  persons 
shall  be  regarded  In  the  law  as  one 
and  the  same  body,  and  may  at  all 
times  act  In  fuiailment  of  the  ob- 
jects of  the  association  as  a  single 
individual.  In  this  way.  a  legal  exist- 
ence, a  body  corporate,  an  artificial 
being,  is  constituted;  the  creation  of 
which  enables  any  number  of  per- 
sons to  be  concerned  in  accomplish- 
ing a  particular  object,  as  one  man. 
While  the  aggregate  means  and  in- 
fluence of  all  are  wielded  in  effect- 
ing it,  the  operation  is  conducted 
with  the  simplicity  and  individuality 
of  a  natural  person."  (2)  And  In 
Warner  v.  Beers.  23  Wend.  (N.  T.) 
103,  156,  it  was  said  by  Senator  Ver- 
planck:  "The  most  peculiar,  and  the 
strictly  essential  characteristic  of  a 
corporate  body,  which  makes  It  to 
be  such,  and  not  some  other  thing 
In  legal  contemplation.  Is  the  merg- 
ing of  the  individuals  composing  the 
aggregate  body  into  one  distinct, 
artificial  Individual  existence." 

41.  Liverpool,   etc.,    L..    etc.,    Ins. 


Co.  V.  Oliver.  10  Wall.  (U.  S.)  686. 
19  L.  ed.  1029  [aff  100  Mass.  631]; 
In  re  Carthage  Lodge  No.  366  I.  O. 
O.  F..  230  Fed.  694,  700  tquot  Cyc]; 
Keystone  Bank  v.  TJonnelly,  196  Fed. 
832;  Fargo  v.  Louisville,  etc.,  R.  Co., 
6  Fed.  787,  10  Biss.  273;  Edge  worth 
V.  Wood,  68  N.  J.  L.  463.  33  A  940; 
Peo.  V.  Watertown,  1  Hill  (N.  T.) 
616,  26  Wend.  686;  Thomas  v.  Dakln, 
22  Wend.  (N.  Y.)  9;  Keystone  Bank 
V.  Donnelly.  21  Pa.  Dlst.  621.  And 
cases  in  the  following  notes. 

[a]  Aaathat  statMMiLt  of  ml*^— 
Thus  in  Thomas  v.  Dakih,  22  Wend. 
(N.  Y.)  9.  69.  in  determining  whether 
certain  Joint-stock  associations  or- 
ganized under  the  Btuiking  Law 
were  corporations  or  merely  unin- 
corporated associations.  It  was  said 
by  Chief  Justice  Nelson;  "Are  these 
associations  corporations?  In  order 
to  determine  this  question,  we  must 
first  ascertain  the  properties  essen- 
tial to  constitute  a  corporate  body, 
and  compare  them  with  those  con- 
ferred upon  the  associations;  for  If 
they  exist  in  common,  or  substan- 
tially correspond,  the  answer  will  be 
in  the  affirmative.  A  corporate  body 
Is  known  to  the  law  tiy  the  powers 
and  ftusultles  bestowed  upon  it,  ex- 
pressly or  Impliedly,  by  the  charter; 
the  use  of  the  term  corporation  in 
Its  creation  is  of  Itself  unimportant, 
except  as  It  will  imply  the  possession 
of  these.  They  may  be  expressly 
conferred,  and  then  they,  denote  this 
legal  being  as  unerringly  as  if 
created  in  general  terms.  It  has 
been  well  said  by  learned  expound- 
ers, that  a  corporation  aggregate 
is  an  artificial  body  of  men,  com- 
posed of  divers  individuals,  the  liga- 
ments of  which  body  are  the  fran- 
chises and  liberties  bestowed  upon 
it,  which  bind  and  unite  all  Into  one. 
and  In  which  consists  the  whole 
frame  and  essence  of  the  corporation. 
The  'franchises  and  liberties.'  or.  in 
more  modern  language,  and  as  more 
strictly  applicable  to  private  corpo- 
rations, the  powers  and  faculties, 
which  are  usually  specified  as  creat- 
ing corporate  existence,  are:  1.  The 
capacity  of  perpetual  succession;  2. 
The  power  to  sue  and  be  sued,  and 
to  grant  and  receive  in  its  corporate 
name;  3.  To  purchase  and  hold  real 
and  personal  estate-  4.  To  have  a 
common  seal;  and  6.  To  make  by- 
laws. These  indicia  were  given  by 
Judges  and  elementary  writers  at  a 
very  early  day;  since  which  time 
the  institutions  have  greatly  mul- 
tiplied, their  practical  operation  and 
use  have  been  thoroughly  tested,  and 
their  peculiar  and  essential  proper- 
ties much  l)etter  understood.  Any 
one  comprehending  the  scope  and 
purpose  of  them,  at  this  day,  will  not 
fall  to  perceive  that  some  of  the 
powers  above  specified  are  of  trining 
importance,  while  others  are  wholly 
unessential.  For  Instance,  the  power 
to  purchase  and  hold  real  estate  is 
not  otherwise  essential  than  to  afford 
a  place  of  business;  and  the  right  to 
use  a  common  seal,  or  to  make  by- 
laws, may  be  dispensed  with  alto- 
gether. For  as  to  the  one,  It  is  now 
well  settled  that  corporations  may 
contract  by  resolution,  or  through 
agents,  without  seal;  and  as  to  the 
other,  the  power  is  unnecessary,  in 
all  cases  where  the  charter  suffi- 
ciently provides  for  the  government 
of  the  body.  The  distinguishing 
feature,  far  above  all  others,  is  the 


capacity  conferred,  by  which  a  per- 
petual succession  of  difterent  per- 
sons shall  be  regarded  in  the  law  as 
one  and  the  same  body,  and  may  at 
all  times  act  In  fulfillment  of  the 
objects  of  the  association  lis  a  single 
Individual.  In  this  way,  a  legal  ex- 
istence, a  body  corporate,  an  artificial 
being,  is  constituted;  the  creation  of 
whicn  enables  any  number  of  persons 
to  be  concerned  in  accomplishing  a 
particular  object,  as  one  man.  While 
the  aggregate  means  and  Influence 
of  all  are  wielded  In  effecting  it,  the 
operation  is  conducted  with  the  sim- 
plicity and  individuality  of  a  natural 
person.  In  this  consists  the  essence 
and  great  value  of  these  Institutions. 
Hence  it  is  api>arent  that  the  only 
properties  that  can  be  regarded 
strictly  as  essential,  are  those  which 
are  indispenslble  to  mould  the  dif- 
ferent persons  into  this  artificial  be- 
ing, and  thereby  enable-  It  to  act  in 
the  way  above  stated.  When  once 
constituted,  this  legal  being  created, 
the  powers  and  faculties  that  may 
be  conferred  are  various — ^limited  or 
enlarged.,  at  the  discretion  of  the 
legislature,  and  will  depend  upon  the 
nature  and  object  of  the  institution, 
which  is  as  competent  as  a  natural 
person  to  receive  and  enjoy  them. 
We  may,  In  short,  conclude  by  say- 
ing, with  the  most  approved  authori- 
ties at  this  day.  that  the  essence  of  a 
corporation  consists  In  a  capacity: 
1.  To  have  perpetual  succession 
under  a  special  name,  and  In  an 
artificial  form;  2.  To  take  and  grant 
property,  contract  obligations,  sue 
and  be  sued  by  Its  corporate  name  as 
an  individual;  and  3.  To  receive  and 
enjoy  In  common,  grants  of  privi- 
leges and  Immunities." 

4S.  Liverpool,  etc.,  L.,  etc.,  Ins. 
Co.  V.  Oliver.  10  Wall.  (U.  S.)  566, 
19  L.  ed.  1029  [aft  100  Mass.  531]: 
In  re  Carthage  Lodge  No.  366  I.  O. 
O.  F..  230  Fed.  694.  700  fquot  CycT; 
Keystone  Bank  v.  Donnelly.  196  Fed. 
832;  Fargo  v.  Louisville,  etc..  R.  Co.. 
6  Fed.  787,  10  Blss.  273-  Edgeworth 
V.  Wood.  68  N.  J.  L.  463,  33  A  940; 
Sandford  v.  New  York,  15  HowPr 
(N.  Y.)  172;  Peo.  v.  Watertown.  1 
Hill  (N.  Y.)  616,  16  Wend.  686;  Key- 
stone Bank  v.  Donnelly,  21  Pa.  Dist. 
621. 

48.     See  infra  it  89,  109. 

44.  111.— Stowe  V.  Flagg.  72  HI. 
897. 

Mass. — Oliver  v.  Liverpool,  etc..  L., 
etc.,  Ins.  Co..  100  Mass.  531  [aff  10 
Wall.  (U.  S.)  666.  19  L.  ed.  10291. 

N.  Y.— Peo.  V.  Coleman.  138  N.  Y. 
279,  31  NE  96.  16  LRA  183;  Thomas 
V.  Dakln.  22  Wend.  9;  Peo.  v.  Water- 
town.  1  Hill  616.  26  Wend.  686. 

N.  C. — Asbury  v.  Albemarle,  162 
N.  C.  247,  78  SE  146.  44  LRANS  1189. 

Oh. — Atkinson  v.  Marietta,  etc.,  R. 
Co..  16  Oh.  St.  21. 

Vt. — State  V.  Bradford,  82  Vt  50. 

See  Infra  I  68  et  seq. 

[a]  Oompani*!  or  aoolatlos  wliloli 
•r*  not  lanotlonad  utpraMily  ttj  tlia 
legtstotor*  pursuant  to  some  general 
or  special  law  are  nothing  more  than 
ordinary  partnerships,  and  the  laws 
resj>ectlng  them  are  the  same.  Wells 
V.  Gates,  18  Barb.  (N.  Y.)  564. 

[b]  ni*  word  "eotpozattos"  la  a 
Btatvto  does  not  include  a  partner- 
ship, although  the  word  "company" 
may.  Asbury  v.  Albemarle,  162  N. 
C.  247.  78  SE  146.  44  LRANS  1189. 

[c]  Ximltsd  pftrtnanlilp  not  a 
eorporattoa. — Great     Southern     Flre- 


For  lator  oaaos,  AoTOtopmoata  and  tibMagtm  in  tlie  law  see  cumulative  Annotatloiis,  aame  title,  page  and  note  number. 
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CORPORATIONS 


legal  entity  separate  and  distinct  from  the  members, 
as  in  a  corporation,  but  the  partnership  business  is 
conducted,  and  the  partnership  property  is  owned, 
by  the  partners  simply  as  individuals,  and  unless 
otherwise  provided  by  statute  suits  are  brought  by 
and  against  them  as  individuals  only.*^  (3)  A  cor- 
poration possesses  "perpetual  succession,''  while  a 
partnership  does  not;  that  is  to  say,  the  members 
of  a  corporation  may  freely  transfer  their  shares  to 
ontside  persons,  except  so  far  as  restrained  from  so 
doing  by  the  terms  of  the  charter  or  other  constitu- 
ent instrument,  and  thus  introduce  new  members 
into  the  corporation  in  their  stead,  while  in  case  of 
a  partnership  if  a  member  retires  from  the  firm  or 
dies  it  works  a  dissolution,  unless  there  is  statutory 
provision  to  the  contrary.  (4)  In  the  case  of  a 
corporation  the  members  are  not  agents  for  the  in- 
corporated body,  unless  specially  clothed  with  power 
as  such."  The  shareholders  act  through  a  board 
which  they  create  and  cannot  in  general  bind  the 
corporation  by  their  individual  action,  although  all 
of  them  eoncor.*'  In  a  general  partnership,  how- 
ever, each  member  is  an  agent  for  the  partnership 
with  respect  to  all  matters  within  the  scope  of  the 
partnership  business.**  (5)  The  members  of  a  gen- 
eral partnership  are  individually  liable  for  the  debts 
of  the  firm,  jointly  and  severally;  whereas,  subject 
to  statutory  and  special  qualifications  hereafter  ex- 
plained in  this  article,  the  members  of  a  corpora- 
tion are  not  so  liable.**  An  association  cannot  be 
either  a  corporation  or  a  partnership  at  the  elec- 
tion of  the  parties,  but  must  be  one  or  the  other, 
for  the  law  does  not  contemplate  that  partners  may 
incorporate  with  intent  to  obtain  the  advantages  of 
a  corporate  form  and  then  become  at  will  a  part- 
nership or  a  corporation  as  the  purposes  of  their 
joint  enterprise  may  require." 
[i  36]     c    Between  Oorporations  and  Unincor- 


proof  Hotel  Co.  v.  Jones,  177  U.  S. 
44},  20  set  690,  44  L,.  ed.  48?.  And 
see  Partnership  rSO  Cyc  761]. 

4B.  Frost  V.  Walker,  60  Me.  468; 
Hoadley  ▼.  Essex  County,  105  Mass. 
519;  Peo.  v.  Coleman,  183  N.  Y.  279, 
31  NE  »6.  16  L.RA  183;  In  re  Olbb, 
157  Pa.  6».  27  A  388,  22  I^RA  876. 
See  supra  81  3t  6  et  seq. 

4S.  Conro  v.  Port  Henry  Iron  Co., 
12  Barb.  (N.  Y.)  27:  Dayton,  etc^  R. 
Co.  T.  Hatch.  1  DiSD.  84,  12  Oh.  Dec. 
(Reprint)  SOI;  Dana  v.  U.  S.  Bank, 
S  Watts  ft  S.  (Fa.)  228.  See  also 
supra  (18. 

«.  Warner  v.  Mower,  11  Vt  385; 
Society  for  Illustration  of  Practical 
Knowledge  v.  Abbott,  2  Beav.  559,  17 
EngCh  659,  48  Reprint  1298.  And 
see  supra  C   13. 

[a]  ■ocuty.^Thls  is  true  of  an 
incorporated  society.  Society  for 
Illustration  of  Practical  Knowledge 
V.  Abbott  2  Beav.  659,  17  EngCh  6S?, 
41  Reprint  1298. 

4S.  Gallway  v.  Mathew,  10  Bast 
2(4,  108  Reprint  775.  See  Partner- 
ships [80  Cyc  477]. 

40.  SUWlttT  of  BtooUioUerB  or 
smafw  see  infra  XII,  D. 

UaUUte'  of  vaxtaer  to  flim  oMdl- 
ter  see  Partnership  [80  Cyc  477  et 
»«<>]. 

50.  Jackson  v.  Hooper,  76  N.  J. 
Eq.  592,  75  A  668,  27  L.RANS  858. 

51.  VBlBooxpozstad  joiatHrtoek 
wmipairi—  see  Joint  Stock  Companies 
[23  Cyc  466]. 

53.  U.  S. — Chapman  ▼.  Barney,  129 
U.  S.  (77,  9  set  426,  32  L,.  ed.  800; 
Liverpool,  etc.,  L.  etc.,  Ins.  Co.  v. 
Oliver,  10  W^all.  566,  19  L.  ed.  1029: 
Gregg  v.  Sanford,  65  Fed.  151,  12 
CCA  625;  Fargo  v.  LoulflVille,  etc.,  R. 
Co..  6  Fed.  787,  10  Bias.  273. 

Me.— Frost  V.  Walker.  60  Me.  468. 

Mass. — ^Atty.-Oen.  v.  Mercantile 
Mar.  Ins.  Co.,  121  Mass.  524;  Whit- 
man V.  Porter,  107  Mass.  532;  Taft  v. 


Ward,  106  Mass.  618;  Hoadley  v. 
Essex  County,  106  Mass.  619;  Tyrrell 
v.  Washburn,  6  Allen  466;  Tappan  v. 
BaUey,  4  Mete.  6S9. 

Nebr. — Batty  v.  Adams  County,  16 
Nebr.  44.  20  NW  16. 

N.  H.— Dow  v.  Bay  ward,  12  N.  H. 
271. 

N.  T. — Peo.  V.  Coleman,  133  N.  Y. 
279,  81  NB  96,  16  LRA  183  (holding 
that,  notwithstanding  the  various 
legislative  enactments  extending  the 
powers  of  Joint-stoclc  companies,  and 
clothing  them  with  many  of  the  es- 
sential attributes  possessed  by  and 
characteristic  of  corporations,  the 
distinction  between  the  two  classes 
of  organizations  was  still  preserved, 
and  a  Joint-stock  company  was  not 
taxable  on  its  capital,  under  a  stat- 
ute subjecting  "all  monled  or  stock 
corporations  deriving  an  income  or 
profit  from  their  capital  or  other- 
wise," to  such  a  tax);  , Matter  of 
Willmer.  168  App.  Dlv.  804,  138  NYS 
649;  Wells  V.  Gates,  18  Barb.  654; 
Woods  V.  De  Figaniere,  24  N.  Y.  Su- 
per. 669  (holding  that  a  joint-stock 
company  organised  under  Bess.  L. 
[1854]  c  246,  providing  that  the  asso- 
ciation should  have  none  of  the  pow- 
ers of  a  corporation,  was  not  such  a 
corporation  as  entitled  its  officers  to 
refuse  to  produce  Its  papers  when  re- 

Suired  by  subpoena) ;  Sandford  v. 
rew  York,  15  HowPr  172;  Peo.  v. 
Watertown,  1  Hill  616,  26  Wend.  686; 
Thomas  v.-Dakln,  22  Wend.  9;  Town- 
send  V.  Goewey,  19  Wend.  424,  32 
AmD  614;  Williams  v.  Michigan 
Bank.  7  Wend.  539;  Skinner  v.  Day- 
ton, 19  Johns.  613,  10  AmD  286:  Liv- 
ingston v.  Lynch,  4  Johns.  Ch.  678. 

Eng. — Bartlett  v.  Fentland,  1  B.  & 
Ad.  704,  20  ECL  657,  109  Reprint  948; 
Matter  of  Monmouthshire,  etc..  Bank- 
ing Co.,  2  De  O.  M.  &  O.  562.  51  Eng 
Ch  439.  42  Reprint  991;  Harrison  v. 
TtmmlDs,  4  M.  ft  W.  610,  150  Reprint 


[14  C.  J.]      69 

porated  Joint-Stock  Oompanies.'*  ■  There  is  a  dis- 
tinction between  joint-stock  corporations  and  unin- 
corporated joint-stock  companies  formed  merely  by 
agreement  and  not  dependent  on  the  grant 'of  au- 
thority from  the  state,  although  recognized  by  stat- 
ute and  given  some  of  the  attributes  of  a  corpora- 
tion." The  points  of  resemblance  between  corpora- 
tions and  uninoorporated  joint-stock  companies  are : 
(1).  That  they  both  enjoy  what  is  called  perpetual 
succession,  so  that  a  transfer  by  any  member  of  his 
shares,  whereby  a  stranger  is  introduced  into  mem- 
bership, does  not  work  a  dissolution  of  the  body; 
and  (2)  that  they  both  act  through  the  official 
agency  of  a  board  of  directors,  trustees,  or  govern- 
ors, and  that  the  individual  members  have  no  agency 
by  virtue  of  their  membership,  which  entitle^  them 
to  act  for  the  aggregate  body."  Their  chief  points 
of  difference  are :  (1)  That  a  corporation  can  exist 
only  under  a  license  or  authority  from  the  state, 
whereas  an  unincorporated  joint-stock  company  is 
wholly  the  product  of  mutual  agreement  of  the  mem- 
bers or  stockholders  and  rests  on  the  common-law 
rights  of  the  individuals  and  their  power  to  con- 
tract with  each  other,  and  is  not  dependent  on  grant 
of  authority  from  the  state."  (2)  That  the  crea- 
tion of  a  corporation  merges  in  the  artificial  body 
the  individual  rights  and  liabilities  of  the  members, 
while  the  organization  of  an  unincorporated  joint- 
stock  company  leaves  the  individual  rights*  and  lia- 
bilities unimpaired  and  in  full  force."  (3)  That  a 
corporation  generally  brings  and  defends  actions  in 
its  corporate  name,  while  a  joint-stock  company 
sues  and  defends  by  the  name  of  a  designated  officer 
empowered  thereto.**  (4)  That  the  members  of  a 
corporation  are  not  liable  for  the  debts  of  the  com- 
pany except  under  special  circumstances  and  when 
made  so  by  statute,  whereas  the  members  of  a  joint- 
stock  company  are  in  general  liable  as  partners.*^ 

1531. 

See  also  Joint-Stock  Companies  [28 
Cyc  466J. 

83.  Burnea  v.  Pennell,  2  H.  L. 
Cas.  497,  9  Reprint  1181.  See  also 
Joint  Stock  Companies  [23  (Tyc  666]. 

84.  Hoadley  v.  Essex  County,  105 
Mass.  519:  Peo.  v.  Coleman,  133  N.  Y. 
279,  31  NB  96,  16  LRA  183:  Matter  Of 
Willmer,  153  App.  Dlv.  804.  138  NYS 
649;  Warner  v.  Beers,  28  Wend.  rN. 
Y.)  103;  Thomas  v.  Dakin,  22  Wend. 
(N.  Y.)  9.  See  Infra  g  63  et  seq; 
and  Joint  Stock  Companies  [23  Cyc 
466]. 

SB.  Keystone  Bank  v.  Donnelly, 
196  Fed.  832;  Peo.  v.  Coleman,  133  N. 
Y.  279,  31  NE  96.  16  LRA  188:  Mat- 
ter of  Willmer,  163  App.  Dlv.  804,  138 
NYS  649;  Peo.  v.  Watertown,!  Hill 
(N.  Y.)  616,  26  Wend.  686;  Warner 
V.  Beers,  23  Wend.  (N.  T.)  108; 
Thomas  v.  Dakin,  22  Wend.  (N.  Y.) 
9.  See  also  supra  |i  3,  6  et  seq;  and 
Joint  Stock  C^>mpanles  [23  Cyc  4661. 

6&  Taft  V.  Ward,  106  Mass.  518; 
Oliver  V.  Liverpool,  etc.,  L.,  etc.,  Ins. 
Co.,  100  Mass.  531;  Peo.  v.  Coleman. 
133  N.  Y.  279.  31  NE  96,  16  LRA  183; 
Bartlett  v.  Pentland,  1  B.  &  Ad.  704, 
20  ECL  657,  109  Reprint  948;  Worm- 
well  V.  Hailstone,  6  BIng.  668,  19 
ECL  301,  130  Reprint  1438;  Matter  of 
Monmouthshire,  etc..  Banking  Co.,  2 
De  G.  M.  &  G.  562,  61  EngCh  439,  42 
Reprint  991;  Harrison  v.  Tlmmlns,  4 
M.  &  W.  510,  160  Reprint  1531; 
Wordsworth  Joint  Stock  Companies 
p  66.  See  also  infra  XIV,  F,  and 
Joint  Stock  Companies  [23  Cyc  466]. 

87.  Frost  V.  Walker,  60  Me.  468; 
Whitman  v.  Porter,  107  Mass.  622; 
Bodwell  V.  Eastman,  106  Mass.  526; 
Taft  V.  Ward,  106  Mass.  518;  Hoad- 
ley V.  Essex  County,  106  Mass.  619 
(■per  Morton,  J.);  Oliver  v.  Liverpool, 
etc.,  L.,  etc^  Ins.  Co.  100  Mass.  531; 
Tyrrell  v.  Washburn,  6  Allen  (Mass.) 
466;     Tappan     v.     Bailey,     4     Mete 
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In  short  a  joint-stoek  company  is  regarded  in  Eng- 
land as  nothing  more  or  less  than  a  numerous  part- 
nership having  some  of  the  features  of  an  incor- 
porated company,**  and  this  is  the  generally  ac- 
cepted view  in  America.™  Nonliability  to  creditors, 
however,  is  not  a  factor  which  determines  whether 
a  joint-stock  company  is  a  corporation;  since,  as 
will  appear  hereafter,  in  many  corporations,  by 
statute,  the  stockholders  are  liable  to  the  creditors.*** 
In  order  that  an  aggregate  body  may  be  regarded  as 
a  corporation  it  is  not  necessary  that  it  shall  be 
called  such  in  its  charter  or  governing  statute,  and 
even  a  declaration  by  the  legislature  that  it  is  not  a 
corporation  is  not  controlling."  For  example  at 
English  joint-stock  company  may  be  regarded  as  a 
corporation  for  purposes  of  taxation  in  the  United 
States,"  and  joint-stock  associations  under  the  stat- 
utes in  the  United  States  have  been  treated  as  cor- 
porations either  generally  or  for  certain  purposes, 
even  when  statutes  have  expressly  or  impliedly  de- 
clared them  not  to  be  corporations." 
•  [4  37]  d.  Between  Johit-Stock  Corporations  and 
Societies,  Olnbs,  Exchanges,  Etc.  In  early  cases,  a 
distinction  was  drawn  between  a  corporation  and  a 
guild,  society,  or  fraternity,  based  on  the  fact  that 

ea.    Oliver 


(Mass.)  529;  Dow  v.  Sayward.  12 
N.  H.  271;  Peo.  v.  Coleman.  1S3  N. 
Y.  279,  31  NB  98.  16  L,RA  183; 
Townsend  v.  Goewey,  19  "Wend.  (N. 
T.)  424,  82  AmD  514;  Williams  v. 
Michigan  Bank.  7  Wend.  (N.  Y.^  B39. 
Bee  also  Jnfra  XII.  D;  and  Joint 
Stock  Companies  [23  Cyc  466]. 

S8.  Ex  p.  Warkworth  Dock  Co.,  18 
Beav.  629,  52   Reprint  247. 

69.  tr.  S. — Fargo  v.  lioulsvllle, 
•tc.  R,  Co..  6  Fed.  787,  10  BIsa.  273. 

Cal. — Bullard  v.  Kinney,  10  Cal. 
<0. 

Mass. — Taft  v.  Ward,  106  Mass. 
618;  Hoadley  v.  Essex  County,  105 
Mass.  519;  Tyrrell  v.  Washburn,  6 
Allen  466;  Tappan  v.  Bailey,  4  Mete. 
B29. 

N.  Y. — Peo.  V.  Coleman,  133  N.  T. 
279,  31  NE  96,  16  LRA  183:  Wells  v. 
Gates,  18  Barb.  654  (per  Clerke,  J.). 
Compare  Woods  v.  De  Flganiere,  24 
N.  Y.  Super.  669;  Opdyke  v.   Marble, 

18  AbbPr  266  [aff  18  AbbPr  376]; 
Peo.  V.  Watertown,  1  Hill  616;  Wil- 
liams V.  Michigan  Bank,  7  wend. 
S39;  Livingston  v.  Lynch,  4  Johns. 
Ch.  573. 

Eng. — ^Hatter  of  Monmouthshire,* 
«tc.,  Banking  Co.,  2  De  G.  M.  &  a. 
662,  61  EngCh  439.  42  Reprint  991; 
Harrison  v.  Tlmmins,  4  M.  &  W.  510, 
150   Reprint   1631. 

eo.  Liverpool,  etc.,  L.,  etc.,  Ins. 
Co.   V.   Oliver,    10  Wall.    (U.   S.)    566, 

19  L.  ed.  1029  [aff  100  Mass.  631]. 
See  Infra  XII,  D. 

61.  Liverpool,  etc.,  L.,  etc.,  Ins. 
Co.  V.  Oliver.  10  Wall.  (U.  S.)  586, 
19  L.  ed.  1029  [aff  100  Mass.  631]; 
Keystone  Bank  v.  Donnelly,  196  Fed. 
832;  Fargo  v.  Louisville,  etc.,  R.  Co., 
6  Fed.  787,  10  Biss.  273;  Edgeworth 
V.  Wood.  68  N.  J.  L.  463,  33  A  940. 
And  see  supra  I  34. 

[a]  Wliat  not  iwoenarj  to  the 
«oius«vtlon  of  a  oonozatloiL — A  col- 
lection of  individuals  may  be  none 
the  less  a  corporation,  because  such 
individuals  may  be  personally  liable 
for  the  debts  of  the  collective  body; 
hecause  it  has  not  been  clothed  with 
the  capacity  to  sue  and  be  sued  in 
the  corporate  name,  although  such 
capacity  is  one  of  the  usual  Incidents 
of  a  corporation;  it  is  sufficient  that 
it  may  sue  and  be  sued  by  the  name 
of  a  designated  officer:  or  because 
the  legislature  has  not,  in  its  charter 
or  governing  statute,  used  the  word 
"corporation-."  Liverpool,  etc.,  L., 
«tc.,  Ins.  Co.  V.  Oliver,  10  Wall.  (U. 
8.)  666,  19  L.  ed.  1029  [aff  100  Mass. 
5311.  See  also  Warner  v.  Beers,  23 
W^end,  (N.  Y.)  103;  Thomas  v.  Dakin, 
22  Wend.   (N.  Y.). 


while  corporations  must  be  formed  under  a  royal 
charter  or  act  of  parliament,  guilds  might  be  formed 
by  municipal  ordinance;  and  authority  from  the 
sovereign  was  not  necessary."  But  such  associa- 
tions as  societies,  clubs,  guilds,  exchanges,  and  the 
like  often  are  incorporated,  and  like  other  corpora- 
tions they  can  be  created  only  by  or  under  legisla- 
tive authority."  If  unincorporated,  the  law,  as  a 
rule,  merely  regards  the  individuals  who  compose 
the  membership,  or  the  individuals  who  are  the 
trustees,  Recording  to  the  scheme  of  the  association, 
and  there  is  no  legal  entity  apart  from  the  indi- 
viduals, as  in  a  corporation."  When  they  are  in- 
corporated they  exist  of  course  just  like  any  other 
corporation,  as  a  legal  entity  or  artificial  person 
separate  and  distinct  from  the  members,  and  possess 
the  same  faculties  as  other  corporations.®'  There  is, 
often,  however,  a  distinction  between  a  joint-stock 
corporation  and  an  incorporated  club  or  society  with 
respect  to  who  or  what  constituencies  are  to  be 
deemed  the  incorporated  body.  In  the  case  of 
societies  it  is  in  many  cases  the  trustees  that  are 
incorporated;**  in  the  case  of  a  municipal  corpora- 
tion it  is  sometimes  the  governing  body,  the  mayor 
and  common  council,  that  is  incorporated,*"  but  in 

Liverpool,    etc.,    L., 


etc.,   Ins.  Co.,  100   Mass.    681    [aff  10 
ed.  10     ■ 


Wall. 


(U.  S.)  566.  19  L.  ed.  1029]. 
es.  Fargo  v.  Powers,  220  Fed.  697; 
Keystone  Bank  v.  Donnelly,  196  Fed. 
832;  Fargo  v.  Louisville,  etc.,  R.  Co., 
6  Fed.  787,  10  Blss.  273;  Steams  Coal 
Co.  v.  McPherson.  144  Ky.  730,  139 
SW  971;  Edgeworth  v.  Wood,  58  N. 
J.  L.  463,  33  A  940;  Werner  v.  Weir, 
16  Pa.  Dist.  535;  and  other  cases 
infra  this  note. 

[a]  For  th*  pnrpos*  of  belnf  mad 
In  New  Jersey,  a  joint-stock  company 
or  association  organized  under  the 
laws  of  New  York,  and  having  the 
capacity  of  suing  by  the  name  of 
its  treasurer,  was  regarded  as  a  cor- 
poration. Edgeworth  v.  Wood,  68  N. 
J.  L.  463,  33  A  940.  To  a  similar 
effect  State  v.  Adams  Express  Co.,  3 
OhS&CP  326,  2  OhNP  98. 

[b]  Por  the  pupoi*  of  a  oon- 
trovany  witb  on*  of  lt«  own  stook- 
luiUUm  a  joint-stock  company  has 
been  so  treated.  Westcott  v.  Fargo. 
6  Lans.  319  [aff  61  N.  Y.  542,  19 
AmR  300  (holding  that  a  stockholder 
might  sue  the  company  at  law,  which 
he  could  not  do  II  It  were  to  be  re- 
garded as  a  partnership)];  Water- 
bury  V.  Merchants'  Union  Express 
Co.,  50  Barb.  (N.  Y.)  157  (where  the 
United  States  Express  Company  was 
treated  as  a  corporation  for  this 
purpose). 

[c]  roT  tlw  pvzpoB*  of  TCsnoviaff 
milts,  brought  by  or  against  It  In  a 
state  court  Into  a  court  of  the  United 
States,  on  the  ground  of  being  a  "cit- 
izen" of  the  state  of  New  York  with, 
out  regard  to  the  citizenship  of  its 
members,  a  joint-stock  company  has 
been  so  treated.  Fargo  v.  McVlcker, 
55  Barb.   (N.  Y.)   487. 

[d]  ror  th»  pnrpoa*  of  matntriii- 
tB(  Ml  aoUon  In  a  court  of  the  Vnitad 
BtatM  by  or  against  a  joint-stock 
company  on  thte  ground  of  diverse 
state  citizenship  It  has  been  treated 
as  a  corporation.  Fargo  v.  Louis- 
ville, etc.,  R.  Co.,  6  Fed.  787,  10  Biss. 
273;  Malts  v.  American  Express  Co., 
16  F.  Cas.  No.  9,002,  1  FHpp.  611. 
But  compare  Joint  Stock  Companies 
[28  Cyc  468]. 

[e]  Por  pnivosM  of  lleaaa*  and 
taTation. — Liverpool,  etc.,  L.,  etc., 
Ins.  Co.  V.  Oliver,  10  Wall.  (U.  S.) 
566,  19  L.  ed.  1029  [aff  100  Mass. 
531]:  B^rgo  v.  Powers,  220  Fed.  697; 
Sandford  v.  New  York,  15  HowPr  (N. 
Y.)  172;  Peo.  v.  Watertown,  1  Hill 
(N.  Y.)  616,  26  Wend.  686. 

•4.  Robinson  v.  Qroscot,  Comb. 
372,    90    Reprint    536;    Clements   Inn 


Case,  Keb.  136,  83  Reprint  859:  Rex 
V.  Beard  well,  Keb.  52,  84  Reprint  33; 
Y.  B.   49  Edw.   Ill  p  4b. 

[a]  Slffaruioe  1>atw««n  corporis 
tion  and  fraternity. — "A  corporation 
Is  properly  an  investing  the  people 
of  the  place  with  the  local  govern- 
ment thereof,  and  therefore  their  law 
shall  bind  strangers;  but  a  frater- 
nity Is  some  people  of  a  place  united 
together,  In  respect  of  a  mystery  and 
business,  into  a  company,  and  their 
laws  and  ordinances  cannot  bind 
strangers,  for  they  have  not  a  local 
power  or  government."  Cuddon  v. 
Bastwick,  1  Salk.  192,  91  Reprint  174. 

65.  See  Infra  i   53  et  seq. 

66.  U.  S.— The  Swallow.  23  P. 
Cas.   No.   13,665,   Olcott  334. 

Conn. — Davison  v.  Holden,  55  Conn. 
103.  10  A  613,  3  AmSR  40;  East 
Haddam  Central  Baptist  Church  v. 
East  Haddam  Baptist  Ecclesiastical 
Soc,  44  Conn.  259. 

Iowa. — Lewis  v.  Tllton,  64  Iowa 
220,  19  NW  911,  52  AmR  436;  Pipe  v. 
Bateman,  1  Iowa  369. 

Ky. — Curd  v.  Wallace,  7  Dana  190, 
32  AmD  85. 

Mass. — ^Birmingham  v.  Qallagher, 
112  Mass.   190. 

Mich. — Detroit  Schuetzen  Bund  v. 
Detroit  Agitations  Verein,  44  Mich; 
813,    6   NW    676,    38  AmR  270. 

N.  Y. — White  V.  Brownell,  3  Abb 
PrNS  318  [aff  2  Daly  329,  4  AbbPrNS 
162];  Lafond  v.  Deems,  62  HowPr  41 
[rev  on  other  grounds  81  N.  Y.  507. 
8  AbbPrNS  344]. 

Or.— Liggett  V.  Ladd,  17  Or.  89,  21 
P  133. 

Pa. — Crawford  v.  Gross,  140  Pa. 
297,  21  A  356;  Babb  v.  Reed,  S  Rawl* 
161,  28  AmD  650;  Beaumont  v.  Mere, 
dtth,  3  Ves.  &  B.  180,  85  Reprint  447. 

Eng. — ^Lloyd  v.  Loarlng,  6  Ves.  Jr. 
773,   81    Reprint   1302. 

See  also  Associations  6  C.  J.  p 
1330;  Clubs  11  C.  J.  p  921;  Exchanges 
[17   Cyc  848]. 

47.  See  Clubs  11  C.  J.  p  981;  Col- 
leges tuid  Universities  11  C.  J.  p 
971;  Exchanges  [17  C^yc  848];  Hos- 
pitals [21  c:yc  1105]';  Religious  Soci- 
eties [34  Cyc  1112]. 

Agrtonltnral  aoolatlMi  see  Agricul- 
ture 2  C.  J.   P  986. 

68.  Louisville  v.  Louisville  Univ., 
15  B.  Mon.  (Ky.)  642;  Legrand  v. 
Hampden  Sidney  College,  6  Munf. 
(19   Va.)    324. 

66.  Rex  V.  Chaiy,  <3omb.  396,  90 
Reprint  561.  See  Municipal  CorpoTa.- 
tlons  [28  Cyc  182  et  seq]. 


F»r  later  eases,  OeralopaMats  and  ebaaffM  in  the  law  see  eumnlative  Annotations,  same  title,  page  and  note  number. 


§§  37-39] 


CORPORATIONS 


the  case  of  joint-stock  oorporations  it  is  the  stook- 
holdere.'" 

[t  38]  D.  Einda  and  Olaases  of  Oorpontioiu — 
1.  In  QwuraL  Corporations  are  of  various  kinds 
and  may  be  classified  as  follows:  (1)  Corporations 
aggregate  and  corpbrations  sole,  according  to  the 
number  of  persons  who  compose  the  same;  (2) 
eeelesiaatieal  or  religious  and  lay,  according  to 
whether  they  are  for  purposes  of  religion  or  for 
other  purposes ;  (3)  elisemosynary  and  civil,  accord- 
ing to  whether  they  are  for  charitable  purposes  or 
otherwise;  (4)  public  and  private,  according  to 
whether  they  are  for  a  governmental  or  public  pur- 
pose, or  for  a  private  purpose;  (5)  stock  and  non- 
stock or  membership  corporations,  according  to 
whether  their  membership  is  represented  by  shares 
of  stock  or  not;  (6)  foreign  and  domestic,  accord- 
ing to  the  state  or  country  by  or  under  the  laws  of 
which  they  have  been  created;  (7)  corporations  in 
the  true  sense  and  quasi  corporations,  according  to 
whether  they  are  full  corporations  or  oorporations 
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only  in  a  limited  sense."    In  some  jurisdictions  cor- 
porations are  further  classified  by  statute.^^ 

[$  39]  2.  Aggregate  and  Sole.  A  corporation 
aggregate  is  a  corporation  which  is  or  may  be  com- 
posed of  more  than  one  member,  as  in  the  case  of 
a  joint-stock  corporation  or  a  nonstock  corporation 
of  which  there  are  two  or  more  members,  while  a 
corporation  sole,  of  which  there  have  been  few  in- 
stances in  this  country,  is  composed  of  a  single 
member  and  his  snccessors  in  the  office,"  as  the  king 
or  queen  of  England,^*  the  chamberlain  of  the  city 
of  London,  who  could  take  a  recognizance  to  him- 
self and  his  successors  in  trust  for  the  orphans,^*  a 
bishop,  dean,  canon,  vicar, ,  abbot,  or  parson,  etc., 
under  the  English  law,  who  could  take  land  in  fee 
to  himself  and  his  successors,''  a  minister  of  a 
parish  under  the  early  law  in  this  country/'  in 
some  jurisdictions  ai^  for  certain  purposes,  a 
bishop  or  priest  of  the  Roman  catholic  church,'" 
and  public  officers  in  whom  and  their  successors 
property  or  rights  are  vested  by  statute.'*     Sole 


TO.    See   Infra  I   47. 

71.    See.  infra  {  19  et  aeq. 

TS.    Sea  Infra   it    60-62. 

73.  Dartmouth  College  v.  Wood- 
wan].  4  Wheat.  (U.  S.)  S18,  4  L;  ed. 
629;  Sibley  V.  Penobscot  Lumbering 
Assoc.,  93  Me.  399;  Boston  Overseers 
of  Poor  V.  Sears,  22  Pick.  (Mass.) 
122;  Peo.  v.  Watertown,  1  Hill  (N. 
T.)  (16,  2S  Wend.  686;  Thomas  v. 
Dakln,  22  Wend.  (N.  T.)  9;  Jansen 
T.,  Ostrander.  1  Cow.  (N.  Y.)  670;  1 
BIsckstone  Comm.  p  469;  2  I^ent 
Comm.  p  273. 

(al  Otbsr  Aslliiitlons.— (1)  "The 
ftrst  division  of  corporations,  is  Into 
*RSregate  and  sole.  Corporations 
tEgregate  consist  of  many  persons 
united  together  into  one  society,  and 
are  kept  up  by  a  perpetual  succes- 
sion of  members,  so  as  to  continue 
forever.  .  .  .  Corporations  sole  coD'i 
list  of  one  person  only  and  his  suc- 
cessors, in  some  particular  station, 
who  are  Incorporated  by  law,  in 
order  to  give  them  some  legal  capac- 
ities and  advantages,  particularly 
that  of  perpetuity  which  in  their 
natural  persons  they  could  not  have 
had."  1  Blackstone  Comm.  p  469 
[quot  Boston  Overseers  of  Poor  v. 
Sears.  22  Pick.  (Mass.)  122.  125]; 
Kent  C!omna.  p  273  [quot  Havana 
Bank  v.  Wickham.  7  AbbPr  134,  138 
(alf  20  N.  'T.  356)1.  For  other  defi- 
nitions of  corporations  aggregate  see 
supra  {  1.  (2)  A  sole  corporation 
"consists  only  of  one  person,  to 
whom  and  his  successors  belongs 
that  legal  perpetuity,  the  enjoyment 
of  which  Is  denied  to  all  natural 
persons."  Angel  &  A.  Corp.  pp  18,' 
IS  Iquot  Thomas  v.  Dakln,  22  Wend. 
(X.  T.)  9,  101]. 

[b]  Coxporatlotts  sol*  and  »rKr»- 
(ate  dlatiB««lah«a^— "The  distinction 
established  by  law,  between,  a  sole 
and  an  aggregate  corporation  .  .  . 
is.  that  a  corporation  aggregate  has 
a  perpetual  existence  without  change, 
■0  that  an  estate  once  vested  in  it, 
continues  vested  without  interrup- 
tion. Whereas,  when  a  bishop  or  par- 
>on,  holding  estate  as  a  sole  cor- 
poration, dies,  or  resigns  his  oflflce, 
the  fee  is  in  abeyance,  until  a  suc- 
cessor is  appointed.  From  this  flows 
one  necessary,  but  obvious  legal  con- 
s«quence,  which  is,  -that  a  grant  to 
an  aggregate  corporation,  carries  a 
tie.  without  the  word  'successors'-; 
hut  a  grant  to  a  cprporation  sole, 
without  including  successors,  carries 
a  life  estate  only  to  the  actual  in- 
cumbent, who  is  the  first  taker.  .  .  . 
The  distinction  between  an  aggregate 
and  sole  corporation,  growing  out  of 
their  different  modes  of  constitution 
and  forms  of  action,  is  striking  and 
obvious.  A  blahop  or  parson  acting 
'n  a  corporate  capacity  and  holding 
property  to  him  and  his  successors 
in  right  of  his  office,  has  no  need  of 
a  corporate  name,  he  requires  no 
peculiar  seal,   he  performs  all  legal 
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acta  under  his  own  seal,  in  his  own 
name  and  name  of  office;  his  own 
wilt  alone  regulates  his  acts  and  he 
has  no  occasion  for  a  secretary,  for 
he  need  not  keep  a  record  of  his 
acts;  no  need  of  a  treasurer,  for  he 
has  no  personal  property  except  the 
rents  and  proceeds  of  the  corporate 
estate,  and  these  he  takes  to  his  own 
use  when  received.  By-laws  are  un- 
necessary, for  be  regulates  his  own 
action,  by  his  own  will  and  judg- 
ment, like  any  other  Individual  aot- 
Ing  Hi  his  own  right.  But  it  is  not 
necessary  to  pursue  the  comparison 
into  all  its  details;  the  points  sug- 
gested are  sufficient  to  show  the 
legal  distinctions  between  the  two 
classes  of  corporations."  Boston 
Overseers  of  Poor  v.  Sears,  22  Pick. 
(Ulass.)  122, 126-128  (per  8haw,C.  J.). 

[c]  Corj^otstloas  sola  axe  of  two 
Wnfli  the  one,  when  the  person  ihas 
a  corporate  capacity  for  his  own 
benefit;  the  other,  when  he  acts  only 
as  trustee  for  the  benefit  of  othera 
Jans'en  v.  Ostrander,  1  Cow.  (N.  T.) 
670. 

[d]  fJannot  take  pfnoiialtj  Is.  woo- 
oeisioa. — CThancellor  Kent,  in  his 
Commentaries,  says  that  there  are 
very  few  points  of  corporation  law 
appllcabln  to  corporations  sole.  They 
cannot,  according  to  the  English  law, 
take  personal  property  In  succession, 
and  their  corporate  capacity  in  that 
respect  is  confined  to  real  property. 
2  Kent  Comm.  p  273;  1  Kyd  Corp, 
p  76;  Coke  Lltt.  p  46  b;  Boston 
Overseers  of  Poor  v..  Sears.  22  Pick. 
(Mass.)  122;  Thomas  v.  Dakln,  22 
Wend.  (N.  Y.)  8.  101  [clt  Angel  &  A. 
Corp.  pp  19,  201. 

[e]  Under  the  ItoBian  law,  corpo- 
rations were  always  aggregate.  They 
were  called  universitates  or  collegia, 
froip  many  being  gathered  into  one. 
The  maxim  of  the  Roman  law  was 
that  tres  faclunt  collegium,  although 
If,  by  a  subsequent  contingency,  tne 
number  was  reduced  to  one,  the  cor- 
poration was  still  considered  to  exist. 
In  such  a  contingency  the  maxim 
was  si  universitas  ad  unum  redit,  et 
Stat  nomen  univeraltatis.  1  Black- 
stone  C^mm.  p  468;  Brown  Civ.  & 
Adm.  L.  p  141;  Dig  lib  llii  pp  4,  7; 
Dig  lib  1  pp  16,  86;  1  Minor  Inst, 
p  BOO. 

74.  1  Blackstone  Comm.  p  469; 
Coke  Litt.  p  43;  2  Kent  Comm.  p  273 
[quot  Havana  Bank  v.  Wickham,  7 
AbbPr  (N.  Y.)  134.  138,  16  HowPr 
97  (a«r  20  N.  Y.  365));  1  Kyd  Corp. 
p   20. 

76.  Fulwood's  Case,  4  Coke  64  b, 
78  Reprint  1031;  1  Kyd  Corp.  p  20. 

76.  Pawlet  v,  Clark,  9  Cranch  (U. 
S.)  292.  328.  3  L.  ed.  736;  Thomas  v. 
Dakln,  22  Wend.  (N.  Y.)  9,  101  Jcit 
Angel  &  A.  Corp.  pp  19,  20];  Ford  v. 
Harlngton,  L.  R.  6  C.  P.  282;  1  Black- 
stone Comm.  pp  469,  470;  2  Kent 
Comm.  273  [quot  Havana  Bank  v. 
Wickham,  7  AbbPr  (N.  Y.)  184,  188, 
16  HowPr  97   (att  20  N.  Y.  865)]. 


77.  Pawlet  V.  Clark,  9  Cranch  (TT. 
8.)  292,  3  L..  ed.  735;  Brunswick  First 
Parish  V.  Dunning,  I  Mass.   445. 

[a]  Where  tha  mlBistar  of  a  vmx- 
Ub  was  seised,  before  the  Revolution, 
of  a  freehold  as  persona  eccleslse  in 
the  same  manner  as  in  England,  he 
and  his  successors  did  not  cease  to 
be  a  corporation  sole  for  that  pur- 
pose after  the  states  became  Inde- 
pendent. Pawlet  V.  Clark,  9  Cranch 
(U.  S.)  292,  8  L.  ed.  786;  Brunswick 
First  Parish  v.  Dunning,  7  Mass. 
446:  Weston  v.  Hunt,  4  Mass.   600. 

7a.  Roman  Catholic  Archbishop  v. 
Shlpman,  79  Cal.  288,  21  P  830  (arch- 
bishop); Sai^tiUon  V.  Moses.  1  Cal.  92 
(holding  that  as  the  position  of  a 
catholic  priest  of  a  mission  was 
analogous  to  that  of  a  sole  corpora- 
tion In  England,  he  could  in  such 
character  maintain  an  action  In  bis' 
own  name  to  recover  possession  of 
lands  of  the  mission  which  had  been 
reserved);  Chinlquy  v.  Chicago  Cath- 
olic Bishop,  41  ni.  148  (by  statute); 
McCloskey  v.  Doherty,  97  Ky.  300, 
30  SW  649,  17  KyL  178  (by  statute). 

[a]  On  ths  othaor  hand  (1)  it  has 
been  held  that  a  Roman  catholic 
bishop  was  not  a  corporation  sole  in 
Virginia.  Kaln  v.  Glbboney,  101  TJ. 
S.  362.  366,  26  Li.  ed.  813.  (2)  And 
in  Hawaii  It  was  held  that  sUch  a 
bishop  was  not  a  corporation  sole 
and  could  not  take  by  succession 
from  his  predecessor  in  office,  where 
he  was  not  made  so  by  any  statute. 
Zeugma  v.  Paahao,  16  Hawaii  346. 

(b]  As  an  "Instltatlon."— In  Iowa 
it  has  been  held  that  a  Roman  catho- 
lic bishop,  "although  for  some  pur- 
poses he  may  be  called  a  corpora- 
tion," Is  not  an  "Institution"  within 
Code  (1873)  !  1101,  which  provides 
that  no  person  leaving  a  wife,  child, 
or  parent  shall  devise  or  bequeath' 
to  such  institution  or  corporation 
more  than  one  fourth  of  his  estate 
after  payment  of  his  debts,  as  the 
word  "institution"  manifestly  has 
reference  to  an  association  similar  to 
a  corporation  and  not  to  an  indi- 
vidual In  trust  for  chtu-itable  uses. 
While  a  bishop  is  for  some  purposes 
designated  a  "corporation,"  he  is 
none  the  less  an  individual  and  as 
such  may  act  as  a  trustee  for  any 
legal  purpose.  Rlne  v.  Wagmer,  135 
Iowa  626,   631,  113  NW  471. 

79.  Thomas  v.  Dakln,  22  Wend. 
(N.  Y.)  9;  Ferebee  v.  Sanders,  26  N. 
C.  360. 

[a]  XUnitratioBa<— The  legislature 
of  a  state  may  pass  acts  directing 
bonds  'in  certain  cases  to  be  made 
payable  to  persons  holding  certain 
ofnces  and  to  ■  their  successors  in 
office,  as  to  the  governor  and  his 
successors,  the  chairman  of  the 
county  court  and  his  successors;  and 
these  Individuals  then  become  sole 
corporations  by  force  of  the  acts  of 
the  legislature,  for  the  particular  ob- 
ject contemplated,  and  a  bond  taken 
in  pursuance  of  those  laws  would  go 
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corporations  are  not  common  in  the  United  States 'i"" 
indeed  they  are  almost  obsolete  in  law,  and  there 
are  very  few  points  of  corporation  law  applicable 
to  them.'*  A  corporation  sole  cannot  exist  of 
course  under  the  general  laws  under  which  private 
corporations  are  now  formed  where,  as  is  perhaps 
invariably  the  case,  such  laws  establish  a, minimum 
number  of  stockholders  or  subscribers  to  the  articles 
or  certificate  of  incorporation.*'  But  the  grant  of 
corporate  powers  to  one  person  and  his  associates 
and  successors  virtually  confers  on  him  alone  the 
right  to  exercise  all  the  corporate  powers  thereby 
granted,  without  taking  any  associates.^  A  corpo- 
ration aggregate  does  not  become  a  corporation  sole 
because  all  of  the  shores  of  stock  become  vested  in 
one  person." 

[{40]  3.  Eccleeiastical  and  Lay.  Under  the 
English  law  another  division  of  corporations,  either 
aggregate  or  sole,  was  into  occlesiastical  and  lay. 
Ecclesiastical  corporations  were  those  whose  mem- 
bers were  entirely  spiritual  persons,  such  as  bishops, 
certain  deans  and  prebendaries,  and  all  archdeacons, 
parsons  and  vicars,  who  were  corporations  sole,  and 
deans  and  chapters,  and  formerly  prior  and  convent, 
abbot  and  monks,  and  the  like,  who  were  corpora- 
'tions  aggregate,  while  other  corporations  were  called 
lay."  Ecclesiastical  corporations  were  recog^iized  in 
America  under  English  law  prior  to  the  Revolution, 
but  since  the  Revolution  there  have  been  and  can  be 

to  the  successpr,  and  not  to  the  ex- 
ecutor of  the  obllree.  Ferebee  v. 
Sanders,  26  X.  C.  360.  See  also  Bos- 
ton Overseers  of  Poor  v.  Sears,  22 
Pick.  (Mass.)  122;  McDowell  v. 
Hemphill,  60  N.  C.  96. 

80.    Thomas    v.    Dakln,    22    Wend. 


no  snch  corporations,  as  there  is  no  established 
church."  Corporations  for  religious  purposes  are 
created  by  or  formed  under  statutes,  but  they  are 
called  religious  corporations  or  religious  societies, 
and  do  not  differ  from  other  corporations  except 
in  BO  far  as' their  object  and  constitution  make  them 
different." 

[$  41]  4.  Elmmosynaiy  and  OiviL  Lay  corpora- 
tions were  divided  into  eleemosynary  and  civil,  the 
former  being  such  as  were  established  for  ch&ritable 
purposes,  and  the  latter  such  as  were  established  for 
other  purposes.^  Such  corporations  are  now  gen- 
erally called  charitable  or  benevolent  corporations 
and  are  elsewhere  treated  in  this  work.'* 

[$42]  5.  Pablic  and  PrivaU» — a.  In  OeneraL 
The  most  important  division  of  corporations  is  into 
public  and  private,  for  there  are  many  principles  of 
law  which  apply  to  the  former  and  not  to  the  latter. 
The  most  important  distinction  is  with  respect  to 
governmental  control  Public  corporations,  being 
mere  instrumentalities  of  the  state,  are  subject  to 
governmental  visitation  and  control,  whereas  the 
charter  of  a  private  corporation  is  a  contract  be- 
tween the  state  and  the  corporation  or  incorpo- 
rators, which,  under  the  clause  of  the  constitution 
of  the  United  States  prohibiting  state  laws  impair- 
ing the  obligation  of  contracts,  renders  such  cor- 
porations not  subject  to  visitation,  control,  or 
change  by  the  state,  except  in  the  exercise  of  the 


(N.  T.)  »,  101  (dt  Angel  &  A.  Corp. 


pp   19,   20j. 

81.     2    Kent    Comm.    p.    273  Jq 
r.    Se 


Jquot 
Boston  Overseers  of  Poor  v.  Sears, 
22  Pick.  (Mass.)  122,  125  (where  It 
is  said:  "We  are  not  aware,  that 
there  Is  any  Instance  of  a  sole  cor- 
poration. In  this  Commonwealth,  ex- 
cept that  of  a  person,  who  may  be 
seised  of  parsonage  lands,  to  hold  to 
him  and  his  successors,  in  the  same 
office.  In  right  of  his  parish")]. 

[a]  An  bidlvianal  pxlv»t«  Muikwr 
carrying  on  business  in  New  York 
under  the  General  Banking  Act  of 
183S  and  acts  amending  the  same, 
not  being  clothed  by  the  statute  with 
powers  peculiar  to  corporations,  but 
only  relieved  from  certain  of  the 
provisions  of  the  restraining  acts, 
was  not  a  corporation,  although  he 
assumed  an<l  did  business  in  a  cor- 
porate name.  Havana  Bank  v.  Ma- 
gee,  20  N.  T.  366  [aft  sub  nom.  Ha- 
vana Bank  v.  Wlckham,  7  AbbPr  (N. 
Y.)  134,  16  HowPr  (N.  Y.)  37,  but 
disappr  a  holding  therein  that  such 
a  banker  was  a  corporation  sole]. 
See  Banks  and  Banking  J  18. 

83.  Louisville  Banking  Co.  v. 
Slsenman,  94  Ky.  83,  89,  21  SW  E31, 
1049.  14  KyL  706,  42  AmSR  336 
(where  it  is  said:  "There  is  no  such 
being  in  this  State  as  a  sole  cor- 
poration, and  certainly  none  such 
allowed  to  be  created  by  the  stat- 
ute"). 

83.  Penobscot  Boom  Corp.  v.  Lam- 
son,  16  Me.  224,  33  AmD  656;  Day  y. 
Stetson,  g  Me.  865. 

[a]  The  iMrlalatni*  has  power,  in 
the  absence  of  constitutional  restric- 
tions, to  permit  one  person,  or  his 
successor,  to  exercise  all  the  cor- 
porate powers,  and  to  make  his  acts, 
when  acting  on  the  subject  matter 
of  the  corporation,  and  within  Its 
sphere  of  action  and  grant  of  pow- 
ers, the  acts  of  the  corporation. 
Penobscot  Boom  Corp.  v.  Lamson,  16 
Me.  224,  33  AmD  666. 

84.  Louisville  Banking  Co.  v.  Blsen- 
man.  94  Ky.  83,  21  SW  631,  1049,  14 
KyL  70S,  42  AmSR  335,  19  LRA  684. 


See  also  supra  I  5. 
Dlasolntloii  see  infra  XVIIL 
86.     1   Blackstone  Comm.  p  470;   2 
.  _   ^orp.  pp  22-25;  2  Kent  <3omm. 
274;    Ford   v.    Haringtoii,    L.   R.    5 


Kyd  Corp.  pp  22-25;  2  Kent  <3omm. 

8  274;  Ford  v.  Haringtoii,  L.  R  " 
.  P.  282;  Dartmouth  Collage  v. 
Woodward,  4  Wheat.  (U.  S.)  618,  4 
L.  ed.  629;  Terrett  v.  Taylor,  9 
Cranch  (U.  S.)  43,  3  L.  ed.  650. 

8&  Pawlet  T.  (jlark.  9  Cranch  (U. 
S.)  292,  3  L.  ed.  785;  Terrett  v.  Tay- 
lor, 9  Cranch  (U.  S.)  48,  3  L.  ed.  660; 
Calkins  v.  Cheney,  92  111.  463:  Rob- 
ertson V.  Bullions,   11  N.  Y.  243. 

[a]  Baligioiia  ooxjtottMoBM  la  the 
TTsltad  State*  (1)  are  not  to  be  re- 
garded as  ecclesiastical  corporations. 
In  the  sense  of  the  Bngllsh  law, 
which  were  composed  entirely  of 
ecclesiastical  persons  and  subject  to 
the  ecclesiastical  judicatories,  but  as 
belonging  to  the  class  oif  civil  cor- 
porations to  be  controlled  and  man- 
aged accprding  to  the  principles  of  the 
common  law  as  administered  by  the 
ordinary  tribunals  of  justice.  Rob- 
ertson V.  Bullions,  11  N.  Y.  243.  (2) 
In  Turpln  v.  Locket,  6  Call  (10  Va.) 
113,  It  is  said  that  ecclesiastical  cor- 

fioratlons,  or,  more  properly  speak- 
ng,  bodies  politic,  being  erected  for 
the  purpose  of  perpetuating  the  rights 
of  the  Established  Church,  must  be 
presumed  to  have  ceased  as  soon  as 
the  constitution  was  established 
w)ilch  did  not  admit  of  any  estab- 
lishment of  religion  in  Virginia,  and 
therefore  the  laws  which  regarded 
them  as  a  part  of  the  body  politic 
were  repealed  by  the  Revolution. 

87.  (falklns  V.  Cheney.  92  IlL  468. 
See  Religious  Societies  [34  Cyc  11121. 

88.  U.  S. — ^Vlncennes  Univ.  v.  Indi- 
ana, 14  How.  268,  14  L.  ed.  416;  Dart- 
mouth College  V.  Woodward,  4 
Wheat.   618.   4   L.  ed.  629. 

Conn. — Heams  v.  Waterbury  Hos- 
pital, 66  Conn.  98,  33  A  596,  31 
LRA  224;  Bishop's  Fund  Trustees  v. 
Eagle  Bank,  7  Conn.  476:  American 
Asylum  v.  Phoenix  Bank,  4  Conn.  172, 
10  AmD  112. 

111. — Bakewell  v.  Board  of  Educa- 
tion, 33  NE  186;  Calkins  v.  Cheney, 
92  111.  463;  State  Board  of  Education 
V.  Greenbaum,  39  111.  609. 

Mass. — Newcomb  v.  Boston  Pro- 
tective Dept,  161  Mass.  216,  24  NE 
39,  6  LRA  778;  Nelson  v.  Gushing,  2 
Cush.   619. 

Mo. — State  v.   Adams,    44   Mo.    670. 


See  also  1  Blackstone  (Mmm.  p  470; 
2  Kent  Comm.  p  274. 

[a]  Othw  deflaltlona. — (1)  Civil 
corporations  "are  such  as  are  erected 
for  a  variety  of  temporal  purposes. 
The  king,  for  instance,  is  made  a 
corporation  to  prevent  in  general  the 
possibility  of  an  interregnum  or  va- 
cancy of  the  throne,  ana  to  preserve 
the  possessions  of  the  crown  entire. 
.  .  .  Other  lay  coriwrations  are 
erected  for  the  good  government  of 
a  town  or  particular  district;  as  a 
mayor  and  commonalty,  bailiff  and 
burgesses,  or  the  like:  some  for  the 
advancement  and  regulation  of  manu- 
factures and  commerce;  as  the  trac- 
ing companies  of  London,  and  other 
towns:  and  some  for  the  better  car- 
rsrlng  on  of  divers  special  purposes; 
as  churchwardens,'  for  the  conserva- 
tion of  the  goods  of  the  parish;  the 
college  of  physicians  ana  company 
of  surgeons  In  London,  for  the  Im- 
provement of  the  medical  science; 
the  royal  society  for  the  advance- 
ment of  natural  knowledge;  and  the 
society  of  antiquaries  for  promoting 
the  study  of  antiquities.  .  .  .  The 
eleemosynary  sort  are  such  as  are 
constituted  for  the  perpetual  dis- 
tribution of  the  free  alma,  or  bounty, 
of  the  founder  of  them  to  such  per- 
sons as  he  has  directed.  Ot  this  kind 
are  all  hospitals  for  the  mainte- 
nance of  the  poor,  sick,  and  Im- 
potent: and  all  colleges  both  In  our 
universities  and  out  of  them;  which 
colleges  are  founded  for  two  pur- 
poses: 1.  For  the  promotion  of  piety 
and  learning  by  proper  regulations 
and  ordinances.  2.  For  Imparting  as- 
sistance to  the  members  of  those 
bodies,  in  order  to  enable  them  to 
prosecute  their  devotion  and  studies 
with  greater  ease  and  assiduity."  1 
Blackstone  Comm.  pp  470,  471.  (2) 
"The  true  test  of  an  institution  is 
its  origin  and  objects.  If  it  la 
founded  on  donations,  and  has  for 
Its  purpose  the  accomplishment  of 
a  charity,  by  the  distribution  of 
alms,  it  most  unquestionably  is  elee- 
mosynary." American  Asylum  v. 
Phoenix  Bank,  4  Conn.  172,  177,  10 
AmD  112;  and  other  cases  supra  this 
note. 

WIi»t  ootpocattOBB  or  pnxpoaea  ar* 
dutdtoliU  or  eUomosyiuxT  see  Char- 
ities !i  18-39. 

8S.    See   Infra   i   44,  and  Asylums 


For  later  oaaos,  d«T«IopBM»to  and  obsaffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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police  power.*"  Another  distinction  is  that  a  pnbliis 
eorpontion  may  .be  created  without  the  consent  of 
the  locality  to  be  a£Eected,  whereas  the  consent  of 
&e  incorporators  is  necessary  to  the  creation  of  a 
private  corporation.'^  The  distinction  is  also  im- 
portant with  respect  to  taxation,*'  to  the  question 
of  liability  for  the  torts  or  negligence  of  officers 
and  agents,**  and  to  various  other  questions.** 

[i  43]  b.  Deflnitions  and  Distinctions.  It  is  not 
possible  to  give  a  precise  definition  of  a  public,  as 
distinguished  from  a  private,  corporation  which  will 
be  entirely  satisfactory,  for,  Aa  we  shall  see,  the 
tenn  "public"  as  applied  to  corporations  is  used  in 
different  senses,  and  corporations  may  be  clearly 
pnblie  for  certain  purposes  and  private  for  certain 
other  purposes.*^  Giving  the  term  its  true  meaning, 
however,  it  may  be  said  that  public  corporations  are 
sach  as  are  created  by  the  people  or  the  government, 
state  or  federal,  for  political  or  governmental  pur- 
poses, such  as  the  United  States,  states,  cities,  towns, 
counties,  school  districts,  and  other  municipal  or 
political  corporations,*^  and  such  as  are  created  for 


other  public  purposes,  although  not  political  or  mu- 
nicipal, where  the  whole  interest  belongs  to  the 
government,  as  in  the  case  of  purely  public  banks, 
hospitals,  educational  institutions,  and  the  like,*' 
while  private  corporations  are  such  as  are  created 
or  formed  by  voluntary  agreement  of  their  members, 
by  or  under  legislative  authority,  either  for  purely 
private  purposes  and  for  the  private  benefit  of  their 
members,  as  in  the  case  of  an  ordinary  business  cor- 
poration, or  for  purposes  partly  private  and  partly 
public,  as  in  the  ease  of  a  railroad  company,  or  for 
a  pubUo  purpose,  where  the  entire  interest  docs  not 
belong  to  the  government  as  in  the  case  of  a  bank, 
hospital  or  univereity,  the  whole  interest  in  which 
is  not  in  the  state.*^  A  corporation  therefore  is  not 
a  public  corporation  merely  because  it  is  founded 
for  a  public  charity,**  or  because  the  public  is  in- 
terested therein  in  that  it  is  intended  to  and  will 
promote  the  public  interest  or  convenience,^  or  be- 
cause the  institution  or  undertaking  was  founded  or 
is  supported  in  part  by  donations  of  land  or  money 
from  the  government,*  or  because  a  portion  of  its 


I 


5  C.  J.  p  1416;  Charities  11  C.  J. 
297;  Colleges  and  Universities  11 
J.  p  »71:  Hospitals  [21  Cyc  1105}. 

90.  I^aramle  County  v.  Albany 
County,  92  U.  S.  S07,  23  L..  ed.  662; 
Vlncennes  Univ.  v.  Indiana,  14  How. 
(U.  S.)  268,  14  L..  ed.  416;  Dartmouth 
College  V.  Woodward,  4  Wheat.  (U. 
8.)  S18.  4  L.  ed.  629;  Mobile  3choo; 
Comrs.  V.  Putnam,  44  Ala.  606-  School 
Trustees  v.  Tatman,  13  111.  27;  Bush 
T.  Shipman.  6  111.  186;  North  Caro- 
lina Univ.  V.  Maultsby.  43  N.  C.  267: 
Uills  v.  W^nUams,  33  N.  C.  658.  And 
see  other  cases  Infra  tUs  section  and 
i(  43-45. 

91.  St.  L«ul8  V.  Russell,  9  Mo. 
507;  Mills  V.  Williams,  33  N.  C.  658. 
See  Infra   {   94. 

9a.  Plgua  Branch  Ohio  Bank  v. 
Knoop,  16  How.  (U.  S.)  869,  14  L.  ed. 
977.     See  Taxation  [37  Cyc  672]. 

S3.  HoUenbeck  v.  Winnebago 
County.  95  111.  148,  35  AmR  161; 
Tinsman  v.  Belvidere  Delaware  R. 
Co..  26  N.  J.  L..  148,  69  AmD  566: 
Ten  Elyck  v.  Delaware,  etc.,  Canal 
Co.,  18  N.  J.  U  200,  37  AmD  233.  See 
infra  XIV,  E5. 

9*.    See  cases  Infra  this  note. 

[a]  OwnMsMp  or  eomtiol  of  wrop- 
nir  cat  fiiiiils  Vlncennes  Uniy.  v. 
InAana.  14  How.  (U.  S.)  268,  14  L. 
ed.  416. 

[b]  XzaostloB. — Huntington,  etc.. 
Tump.  Road  Co.  v.  Wallace,  8  Watts 
(Pa.)    316. 

9S.     See   infra   (J    45,  46. 

9«.  Dartmouth  College  ~v.  Wood- 
ward. 4  \7heat.  (U.  S.)  618,  668.  4 
L.  ed.  629:  Phillips  v.  Baltimore,  110 
Md.  431,  72  A  902,  25  LRANS  711: 
Maryland  Univ.  v.  Williams.  9  Gill 
&  J.  (Md.)  366.  31  AmD  72;  Heller 
V.  Stremmel.  62  Mo.  309;  Rhodes  v. 
Love.  163  N.  C.  468,  69  SB  486;  2 
Kent  Comm.  p  276.  And  see  cases 
and  cross  references  Infra  f  44. 

97.  U.  S. — Dartmouth  College  v. 
Woodward.  4  Wheat.  618,  669,  4  V. 
ed.  629. 

Cal. — ^Napa  State  Hospital  v. 
Dasso,  153  Cal.  698,  96  P  366;  18  L.RA 
NS  643,   15  AnnCas  910. 

Fla. — State  T.  Knowles,  16  Fla.  677. 

Ga. — Cleaveland  v.  Stewart,  8  Ga. 
283. 

III. — Illinois  State  Bank  v.  Brown, 
2  111.  106. 

Oh. — Stewart  v.  Agricultural  Soc, 
6  Oh.  Dec  (Reprint)  761,  7  AmLReo 
<6S. 

Va. — Mala  v.  Sastem  State  Hospi- 
tal. 97  Va.  507,  34  SE  617,  47  LRA 
5T7;    Lewis    v.    Whittle,    77    Va.    416. 

See  other  cases  and  cross  refer- 
ences infra  {44. 

98;  U.  8. — Vlncennes  Univ.  v.  In- 
dtana,  14  How.  268,  14  L.  ed.  416; 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  633,  668,  669,  4  L.  ed. 
iiiv  Adams  v.  Boston,  etc.,  R.  Co.,  1 
P.  Cas.  No.   47,  Holmes  30;  Allen  v. 


McKean,  1  F.  C!a8.  No.  229,  1  Sumn. 
278;  Rundle  v.  Delaware,  etc.,  Canal 
Co.,  21  P.  Cas.  No.  12,139.  1  Wall.  Jr. 
276  [afr  14  How.  80,  14  L.  ed.  3361. 

Ala. — ^Wolfe  v.  Underwood,  91  Ala. 
623,  8  S  774. 

Conn. — Hooker  v.  New  Haven,  etc., 
Co.,  16  Conn.  812. 

111.— State  Public  Utilities  Commn. 
V.  Bethany  Mut.  Tel.  Assoc,  270  111. 
183,  110  NE  334,  AnnCa8l917B  495. 

Ky. — Bardstown,  etc.,  R.  Co.  v. 
Metcalfe,  4  Mete.  199,  81  AmD  641; 
Louisville  V.  Louisville  Univ.,  16  B. 
Mon.  642. 

La. — State  v.  New  Orleans  Gas 
Light,  etc.,  Co.,  2  Rob.  529. 

Md. — State  v.  Maryland  Inst.,  87 
Md.  643,  41  A  126:  Brady  v.  State.  26 
Md.  290;  Maryland  Univ.  v.  Williams, 
9  Gill  &  J.  365,  31  AmD  72. 

Mass. — Newcomb  v.  Boston  Pro- 
tective Dept.,  151  Mass.  216,  24  NB 
89,  6  LRA  778. 

N.  J. — Tlnsman  v.  Belvidere  Dela- 
ware R.  <%.,  26  N.  J.  L.  148,  69  AmD 
666;  Ten  Eiyck  v.  Delaware,  etc.. 
Canal  Co.,  18  N.  J.  U  200,  37  AmD 
233 

N.  C— Rhod«s  V.  lK>ve.  1S8  N.  C. 
468,  69  SE  436. 

Pa. — Com.  V.  Hasen.  207  Pa.  62,  66 
A   263. 

See  other  cases  and  cross  refer- 
ences infra  (  44. 

[a]  Otiwr  daflnltioBB.— (1)  "Pub- 
lic corporations  are  generally  es- 
teemed such  as  exist  for  public  po- 
litical purposes  only,  such  as  towns, 
cities,  parishes  and  counties;  and  in 
many  respects,  they  are  so,  although 
they  Involve  some  private  interests; 
but  strictly  speaking,  public  corpora- 
tions are  such  only  as  are  founded  by 
the  government,  for  public  purposes, 
where  the  whole  Interests  belong  also 
to  the  government.  If,  therefore, 
the  foundation  be  private  though 
under  the  charter  of  the  government, 
the  corporation  is  private,  however 
extensive  the  uses  may  be  to  which 
it  is  devoted,  either  by  the  bounty  of 
the  founder,  or  the  nature  and  ob- 
jects of  the  Institution.  For  in- 
stance, a  bank  created  by  the  govern- 
ment for  its  own  uses,  whose  stock 
is  exclusively  owned  by  the  govern- 
ment, is,  In  the  strictest  sense,  a 
public  corporation.  So,  an  hospital 
created  and  endowed  by  the  govern- 
ment for  general  charity.  But  a 
bank,  whose  stock  is  owned  by  pri- 
vate persons,  is  a  private  corpora- 
tion, although  it  is  erected  by  the 
government,  and  its  objects  and 
operations  partake  of  a  public  na- 
ture. The  same  doctrine  may  be  af- 
firmed of  Insurance,  canal,  bridge  and 
turnpike  companies.  In  all  these 
cases,  the  uses  may,  in  a  certain 
sencie,  be  called  public,  but  the  cor- 
porations are  private.  Per  Story, 
J.,   in   Dartmouth   College  v.  Wood- 


ward, 4  Wheat  (U.  S.)  618,  668,  669, 
4  L.  ed.  629.  (2)  "A  public  corpor- 
ation Is  one  that  is  created  for  politi- 
cal purposes,  with  political  powers,  to 
be  exercised  for  purposes  con- 
nected with  the  public  good. In  the 
administration  of  civil  government; 
an  instrument  of  tjhe  government, 
subject  to  the  control  of  the  Legisla- 
ture, and  its  members  officers  of  the 
government,  for  the  .  .  ..  dis- 
charge of  public  duties."  State  Univ. 
V.  Williams,  9  Gill  &  J.  (Md.)  365, 
397,  31  AmD  72. 

[b]  Charter  Oaolaratloiii  as  to 
oharaoter  of  th»  oorporstloB^— A 
mere  declaration  In  the  charter  of  a 
company  that  it  is  a  public  corpora- 
tion will  not  have  the  effect  to  make 
it  a  public  corporation  where  the 
character  of  the  corporation  is  evi- 
dently of  a  private  nature,  Bona- 
parte v.  Camden,  etc,  R.  Co.,  8  F. 
Cas.  No.  1.617,  Baldw.  206. 

88.  Society  for  Propagation  of 
<3ospel  v.  New  Haven,  8  Wheat.  (U. 
S.)  464.  6  L.  ed.  662;  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  (U.  S.) 
618,  670,  4  L.  ed.  629.  See  cases  infra 
I  44  note  16. 

[a]  Pnbllo  Isctttnttoa  not  b«os8 
sazUy  a  pnhllo  oozpozatfaML— While 
an  institution  founded  exclusively  by 
private  donors  for  purposes  of  gen- 
eral charity,  such  as  a  hospital  for 
the  poor,  the  sick,  the  disabled,  or 
the  maane,  may  well  be  regarded  as 
a  public  institution,  yet  In  the  sense 
of  the  law  a  far  more  limited,  as  well 
as  a  more  exact,  meaning  is  Intended 
by  a  public  instil tutlon  or  corporation. 
"Strictly  speaking,  public  corpora- 
tions are  such  only  as  are  founded  by 
the  government,  for  public  purposes, 
where  the  whole  interests  belong 
also  to  the  government."  Dartmouth 
College  V.  Woodward,  4  Wheat.  (U. 
S.)  518,  668,  4  L.  ed.  629;  Allen  v. 
McKean,  1  F.  Cas.  No.  229,  1  Sumn. 
276;   State  v.  Adams,   44   Mo.   670. 

1.  U.  S. — Ohio  Bank  v.  Knoop,  16 
How.  369,  14  L.  ed.  977;  Vlncennes 
Univ.  v.  Indiana,  14  How.  268,  14  L. 
ed.  416. 

Md. — Maryland  Univ.  v.  Williams, 
9  Gill  &  J.  365,  31  AmD  72. 

N.  J. — Tlnsman  v.  Belvidere  Dela- 
ware R.  Co.,  26  N.  J.  L.  148,  69  AmD 
565;  Ten  Eyck  v.  Delaware,  etc.. 
Canal  Co.,  18  N.  J.  L.  200,  37  AmD 
233. 

Oh. — Koblitz  v.  Western  Reserve 
Univ.,  21  Oh.  Clr.  Ct.  144. 

Pa. — Com.  V.  Haxen,  207  Pa.  62,  66 
A  263.    , 

See  cases  infra  !  44. 

a.  U.  S. — ^Vlncennes  Univ.  v.  Indi- 
ana, 14  How.  268,  14  L.  ed.  416;  Allen 
V.  McKean,  1  F.  Cas.  No.  229,  1 
Sumn.   276. 

Ga. — Cleaveland  ▼. 
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stock  is  owned  by  the  United  States,  a  state,  or  a 
municipal  corporation.^  , 

[$44]  c.  Particular  Corporations.  Public  cor- 
porations or  quasi  corporations'  ^include  the  United 
States,'  the  several  states,^  a  territory  of  the  United 
States,'  the  District  of  Columbia,^  cities  and  vil- 
lages," towns  and  townships,"  counties,*'  school 
towns,  townships,  or  districts  and  public  school 
boards,  trustees,  or  commissioners,"  trustees  or 
overseers  of  the  poor,''  commissioners  under  an  act 
of  the  legislature  for  laying  out  and  maintaining  a 
public  park,"  and  levee,  reclamation,  drainage,  or 
irrigation  districts  or  boards  in  some  jurisdictions.'* 
An  incorporated  college,  university,  or  other  insti- 
tution of  learning  is  a  private  corporation  where  it 
is  founded  by  private  individuals  and  with  private 
funds,  or  where  the  whole  interest  is  not  vested  in 
the  state,  although  there  may  be  donations  from  the 


state,  and  although  it  may  be  established  for  the 
■purpose  of  a  pubGe  charity;"  and  the  same  is  true 
of  a  like  corporation  for  the  purpose  of  maintaining 
a  hospital  or  an  asylum  as  a  public  charity;"  of 
agricultural  societies  not  entirely  established  and 
controlled  by  the  state;"  of  a  corporation  for  the 
promotion  of  the  arts  or  sciences,  holding  its  prop- 
erty in  its  own  ri^t,  and  managing  its  business 
according  to  its  discretion  within  the  limitations  of 
its  charter,"  and  of  a  bank,  where  its  stock  is  owned 
in  whole  or  in  part  by  private  persons.*"  On  the 
other  hand,  fita  incorporated  coU^ie,  university,  or 
other  institution  of  learning,  which'  is  founded  en- 
tirely by  the  state  and  endowed  or  supported  by  the 
state,  and  in  which  the  entire  interests  are  in  the 
state  for  the  benefit  of  the  public,  is  a  public  cor- 
poration,^ as  is  also  an  incorporated  hospital  or 


Ind.— state  v.  Carr,  111  Ind.  835,  12 
NE   818. 

Ky— Kentucky  Univ.  v.  White,  10 
Ky.  Opi  89. 

Md. — State  Unly.  v.  WllUanis,  9 
Gill  &  J.  865,  31  AmD  72. 

See  cases   Infra   !   44. 

3.  Gotten  v.  Leon  County,  6  Fla. 
eiO:  Bardstown,  etc.,  R.  Co.  v.  Met* 
oalfe,  4  Mete.  (Ky.)  199,  81  AmD  641; 
Brady  v.  State,  26  Md.  290;  Hunting- 
ton, etc.,  Tump.  Road  Co.  v.  Wallace, 
8  Watts  (Pa.)  316.     See  cases  Infra 

4>  Qnaal  oorporatloiui  see  infra  { 
49. 

6w  Dugan  v.  U.  8.,  3  Wheat.  (U. 
8.)  172,  4  L.  ed.  362  (could  sue  on  a 
bill  indorsed  to  its  agent) ;  Respub- 
llca  V.  Sweers,  1  Dall.  (U.  S.)  41,  1 
L.  ed.  29;  U.  S.  V.  Maurice,  26  F.  Cas. 
No.  15,747,  2  Brock.  96;  Dickson  v. 
U.  S.,  126  Mass.  311,  28  AmR  230 
(and  could  take  under  a  will);  Dikes 
v.  Miller,  25  Tex.  Suppl.  281,  78  AmD 
571.  See  also  United  States  [39  Cyc 
•89]. 

e.  State  V.  Atkins,  10  F.  Cas.  No. 
6,350,  86  Ga.  816  (but  the  term  "cor- 
poration" in  a  statute  does  not  neces- 
sarily include  a  state);  Peo.  v.  St. 
Louis,  10  III.  351,  48  AmD  339;  Indi. 
ana  v.  Woram,  6  Hill  (N.  Y.)  33,  40 
AmD  378;  Dikes  v.  Miller,  25  Tex. 
Suppl.  281,  78  AmD  571,  See  also 
States  [36  Cyc  820]. 

May  not  be  a  oorporstlon  within 
maanlnc  of  parUouuur  stetnt*  see 
Bupra  I  1  note  1. 

7.  Terr,  v.-  HUdebrand,  2  Mont. 
426.  See  also  Territories  [38  Cyc 
191]. 

8.  Barnes  v.  District  of  Columbia, 
91  U.  S.  540,  23  L.  ed.  440.  See  also 
District  of  Columbia  [14  Cyc  6261. 

9.  U.  S. — New  Orleans  v.  New 
Orleans  Water  Works  Co.,  142  U.  S. 
79,  12  set  142,  35  L.  ed.  948. 

Del. — Coyle  v.  Mcliittre,  12  Del.  44, 
SO  A   728,   40  AmSR  109. 

Md. — Hagerstown  v.  Sehner,  37  Md. 
180;  Baltimore  v.  State,  16  Md.  876, 
74  AmD  672. 

Mo. — St  Liouls  V.  Russell,  9  Mo. 
607. 

N.  Y. — Demarest  v.  New  York,  74 
N.  Y.  161;  DarHngton  v.  New  York. 
31  N.  Y.  164,  28  HowPr  362,  88  AmD 
248;  Peo.  V.  Morris,  13  Wend.   325. 

See  also  Municipal  Corporations 
[28  Cyc  66]. 

Kay  not  be  a  corporation  wltbln 
meaning  of  partlcnlar  statnt*  see 
supra  !  l  note  1. 

10.  East  Hartford  v.  Hartford 
Bridge  Co.,  10  How.  (U.  S.)  511,  13 
L.  ed.  518,  531;  Lucas  v.  Tippecanoe 
County,  44  Ind.  624;  State  v.  Spring- 
field Tp.,  6  Ind.  83;  Hagerstown  v. 
Sehner,  37  Md.  180;  Frederick  v.  Gro- 
shon.  30  Md.  436,  96  AmD  591:  Wil- 
son V.  Ross,  40  W.  Va.  278,  21  SE 
868.     See  also   Towns    [88   Cyc    593]. 

11.  111. — Hollenbeck  v.  Winnebago 
County,   96   111.    148,    35   AmR   151. 

Ind. — Lucas  v.  Tippecanoe  County, 
44  Ind.   624. 


Md. — Talbot  County  v.  Queen 
Anne's  County,  60  Md.  246. 

Mo. — Conner  v.  Bent,  1  Mo.  235. 

N.  C. — Mills  V.  Williams,  83  N.  C. 
668.  ^ 

See  also  Counties  [11  Cyc  326]. 

la.  Ala. — Mobile  School  Comrs.  v. 
Putman,  44  Ala.   606. 

111. — School  Trustees  v.  Tatman,  13 
111,  27;  Bush  v.  Shlpman,  6  HI.  186; 
Bradley  v.  Case,  4  111.  685. 

Ind. — Monticello  School  Town  v. 
Kendall,  72   Ind.   91,  87  AmR  189. 

Iowa. — Wlnspear  v.  Holman  Dist. 
Tp.,  37  Iowa  642. 

La. — ^Madison  Parish  School  Di- 
rectors V.  Coltharp,  127  La.  966,  54  S 
299 

Me. — Andrews  v.  Estes,  11  Me.  267, 
26  AmD  521. 

Mass. — Gaskill  v.  Dudley,  6  Meto. 
646,   39  AmD  760. 

'  Mo. — ^Heller   v.    Stremmel,    62    Mo. 
809. 

N.  H.— In  re  Famum,  61  N.  H.  876. 

See  also  Schools  and  School  Dis- 
tricts  [35  Cyc  801]. 

IS.  Boston  Overseers  of  Poor  v. 
Sears,  22  Pick.  (Mass.)  122;  Grovernor 
V.  Grldley,  1  Miss.  3»8;  Rouse  v. 
Moore,  18  Johns.  (N.  Y.)  407.  See 
also  Paupers   [30  <7yc  1058]. 

14.     Andrews  v.  Peo.,   84  111.   28. 

la.  Carson  v.  St.  PVancls  Levee 
Dlst.,  59  Ark.  613,  27  SW  690;  Peo. 
V.  Reclamation  Dlst.  No.  651,  117  Cal. 
114,  48  P  1016;  Reclamation  Dlst.'No. 
642  V.  Turner,  104  Cal.  834,  37  P 
1038;  Peo.  v.  Williams,  56  Cal.  647; 
Peo.  V.  Reclamation  Dlst.  No.  108,  53 
Cal.  846;  Dean  v.  Davis,  51  Cal.  4M: 
United  R..  etc.,  Co.  v.  Movers,  112 
La.  897,  86' S  797;  Morrison  y.  Morey, 
146  Mo.  643,  48  SW  629.  See  Drains 
[14  Cyc  10181;  Levees  [86  <3yo  188]; 
Waters  [40  dye  817,   825]. 

16«  U.  S. — Yincennes  Univ.  v.  In- 
diana, 14  How.  268,  14  L.  ed.  416; 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629:  Allen  v. 
McKean,  1  F.  C^as.  No.  229,  1  Sumn. 
276. 

Ga. — Cleaveland  v.  Stewart,  3  Ga. 
288 

ill. — Board  of  Education  v.  Bake- 
well,  122  111.  339,  10  NE  378;  State 
Board  of  Education  v.  Greenebaura. 
39  III.  609. 

Ind.— State  v.  Carr,  111  Ind.  335,  12 
NE  318  (state  university  not  a  public 
corporation). 

Ky. — Louisville  v.  Louisville  Univ., 
15  B.  Men.  642;  Kentucky  Univ.  v. 
White,  10  Ky.  Op.  89. 

La. — Montpeller  Academy  v. 
George,  14   La.  396,  33  AmD  685. 

Me. — Yarmouth  v.  North  Yar- 
mouth, 34  Me.  411.  66  AmD  666;  New 
Gloucester  School  Fund  v.  Bradbury, 
11  Me.  118,  26  AmD  515. 

Md. — State  v.  Maryland  Inst.,  87 
Md.  648,  41  .A  126;  Maryland  Univ.  v. 
Williams,  9  Gill  &  3.  365,  31  AmD 
72. 

Oh. — Koblltz  v.  Western  Reserve 
Univ.*.   21   Oh.  Clr.  Ct.  144. 


Wis. — <3urtls  V.  Whipple,  24  Wis. 
860,  1  AmR  187. 

Eng. — Philips  V.  Bury,  1  Ld.  Raym. 
6,  91  Reprint  900,  2  T.  R.  346,  100 
Reprint    186. 

See  also  Colleges  and  Universi- 
ties, 11  C.  J.  p  971;  Schools  and 
School  Districts   [35   Cyc  813]. 

17.  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  (U.  S.)  518,  4  L.  ed. 
629  (per  Story,  J.);  Napa  State  Hos- 
pital V.  Dasso,  153  Cal.  698,  96  P 
356,  18  LRANS  643,  16  AnnCas  910. 
See  also  Asylums  6  C.  J.  p  1416; 
Hospitals  [21  Cyc  1105]. 

18.  Ind. — Downing  v.  Indiana 
State  Bd.  of  Agriculture^  129  Ind. 
443,   28  NE  128.   614,   12  LRA  664. 

Ky. — Com.  V.  Bacon,  IS  Bush  210, 
26  AmR  189. 

Mich. — Ismon  v.  Loder,  135  Mich. 
345,   97  NW  769. 

Minn. — Lane  v.  Minnesota  State 
Agricultural  Soc.,-  62  Minn.  175,  64 
NW  382,  29  LRA  708. 

Oh. — Dunn  v.  Brown  (bounty  Agri- 
cultural Soc,  46  Oh.  St.  93,  18  NE 
496,  16  AmSR  666.  1  LRA  764. 

See  also  Agriculture  !  4. 

19.  State  v.  Maryland  Inst.,  87 
Md.  643,  41  A  126. 

90.  Piqua  Branch  Ohio  Bank  v. 
Knoop.  16  How.  (U.  S.)  369,  14  L. 
ed.  977;  U.  S.  Bank  v.  Planters'  Bank, 
9  Wheat.  (U.  S.)  904.  6  L.  ed.  244; 
Dartmouth  College  v.  Woodward.  4 
Wheat.  (U.  S.)  518,  669,  4  L.  ed.  629 
(per  Story.  J.);  State  v.  Tombeckbee 
Bank,  2  Stew.  (Ala.)  30;  Logwood  v. 
Hunitsville  Planters',  etc..  Bank. 
Minor  (Ala.)  28;  Miners'  Bank  v.  U. 
S..  1  Greene  (Iowa)  668;  State  v.  New 
Orleans  Gas  Light,  etc.,  Co.,  2  Rob. 
(La.)  629.  See  North  Carolina  State 
Bank  v.  McNeil.  8  N.  C.  36  (where 
It  was  held  that  the  bank  was  a 
private  corporation,  but  it  does  not 
appear  what  the  state's  interest 
therein  was).  See  also  Banks  and 
Banking,  7  C.  J.  p  448. 

[a]  Isans  of  billa  for  oitoolatloa 
as  mousy.— The  supreme  court  of 
North  Carolina  has  advanced  the  un- 
tenable view  that  a  bank  which  Is- 
sues bills  for  circulation  as  money 
is  a  public  corporation;  while  a 
bank  which,  beyond  a  power  to  con- 
tract in  its  corporate  name,  has  no 
powers  beyond  those  which  every 
other  person  possesses,  must  be 
deemed  a  private  corporation.  State 
V.  Slmonton.   78  N.  C.  67. 

31.  Ala. — State  Univ.  v.  Winston, 
6  Stew.  &  P.  17. 

Fla. — State  v.  Knowles,  16  Fla.  577 
(agricultural  college). 

Ga. — Richmond  County  v.  Augusta, 
90  Ga.  634,  17  SE  61,  20  LRA  151; 
Glynn  County  Bd.  of  Education  v. 
Brunswick,  72  Ga.  353;  Dart  v.  Hous- 
ton, 22  Ga.  506. 

Ind.— State  v.  White,  82  Ind.  278, 
42  AmR  496. 

Kan.— «tate  v.  Regents  University, 
66  Kan.  389;  40  P  656.  29  LRA  378. 

La. — Tulane  Education  Fund  v. 
Board  of  Assessors,   38  La.  Ann.  292. 


For  lailsr  oaasa,  AanrsIopmMlta  and  eluuirM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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asylum  so  founded;'*  an  agricultural  society,  under 
some  statutes  i"  a  fire  engine,  company  whose  charter 
makes  all  persons  not  minors,  who  hold  freehold 
title  to  buildings  within  certain  limits,  members  of 
the  company,  and  gives  to  it  the  power  of  levying 
taxes  within  tho8>e  limits;"  or  a  bank  founded  by, 
and  the  whole  interest  in  which  is  in,  the  state  or 
government.**  Corporations  for  the  purpose  of 
maintaining  or  operating  railroads,  toll  bridges, 
canals,  turnpikes,  and  the  like,  although  they  are 
in  a  ?ense  for  a  public  purpose  and  are  usually  given 
the  power  of  eminent  domain,  by  reason  of  which 
they  owe  certain  duties  to  the  public,  and  are  there- 
fore called  quasi  public,**  are  nevertheless  private 
corporations,  where  they  are  owned  in  whole  or  in 
part  by  private  persons  and  the  whole  interest 
therein  is  not  in  the  state.*^  The  same  is  true  of 
corporations  organized  and  owned  in  whole  or  in 
part  by  private  persons  for  the  purpose  of  supply- 
ing the  public  generally  and  the  municipality  with 
water,  gas,  electricity,  or  heat  through  pipes  to  be 
laid  in  the  streets  of  a  city  or  otherwise.  Other 
corporations  which  are  held  to  be  private,  even,  in 
some  of  the  cases,  when  of  a  quasi  public  character, 
are  cemetery  corporations;**  a  state  historical  so- 
ciety, organized  and  controlled  by  private  persons;** 
ditch,  drainage,  reclamation,  and  irrigation  corpora- 
tions owned  and  controlled  by  private  persons;*' 
corporations  for  booming  and  driving  logs;**  a  cor- 
poration for  the  purpose  of  conducting  a  public  race 
track  and  offering  purses  and  prizes;*^  a  con>ora- 


Mlch. — Sterlingr  v.  Resents  State 
XTnlv..  110  Mich.  SO.  68  KW  253,  34 
LRA  ISO:  State  Univ.  t.  Detroit  Bd. 
ot  Education.  4  Mich.  213,  225. 

Mo. — Watson  Seminary  v.  Pike 
County  Ct..  149  Mo.  67.  60  SW  880. 
4S  LRA  675:  Head  v.  State  Univ.,  47 
Mo.  220  [air  19  Wall.  626,  22  L.  ed. 
ISO). 

Nebr. — State  v.  Baboock.  17  Nebr. 
«I0.  24  NW  202;  State  Unlv.  v.  Mc- 
Connell.   5   Nehr.  423. 

Oh. — Nell  V.  Ohio  Agfricultural, 
etc  College,  31  Oh.  St.   16. 

Va.— Phillips  V.  State  Univ.,  97  Va. 
472.  34  SB  66.  47  LRA  284;  Lewis  V. 
Whittle.  77  Va.  416. 

Wis. — Butler  v.  Regrents  Univer- 
sity, 32  Wis.  1X4. 

Wyo. — State  v.  Irvine,  14  Wyo. 
318.  84  P  90. 

See  also  Colleges  and  Universities 
f  975;  Schools  and  School  Districts 
[3o  Cyc  801]. 

9a,  Dartmouth  College  v.  Wood- 
ward. 4  WTieat.  (U.  S.)  518,  669.  4  L. 
td.  629  (per  Story,  j;);  Napa  State 
Hospital  V.  DasBO.  163  Cal.  698.  96  P 
355.  18  LRANS  643.  15  AnnCas  910; 
Mala  V.  E:astern  State  Hospital,  97 
Va.  507,  34  SE  617,  47  LRA  677. 
See  also  Hcspital8r21  Cyc  1106]. 

38.  Dlll&rd  V.  Webb,  65  Ala.  468; 
Uvlngston  County  Agricultural  Soc. 
V.  Hunter.  110  111.  165;  Hern  v.  Iowa 
State  Agricultural  Soc,  91  Iowa  97, 
6!  NW  1092;  Stewart  v.  Agricultural 
Soc,  6  Oh.  Dec.  (Reprint)  751,  7 
AmLRec  668.'  See  also  Agriculture 
1   4. 

S4.  Co\e  V.  Greenwich  Fire  En- 
dne  Co..  IS  R.  I.  .202. 

as.  Dartmouth  College  y.  Wood- 
ward. 4  WTieat.  (U.  S.)  618,  669,  4 
U  ed.  629  (per  Story,  J.);  Illinois 
SUte  Bank  v.  Brown,  2  111.  106. 
And  see  Miners'  Bank  y.  U.  S.,  1 
Greene    (Iowa)   <63.    662. 

Qoaal  pctvwte  oharaotar  of  raoh 
eonoistlaas  see  infra  S  45. 

M.     See  mfr^  I  46. 

27.  V.  3. — Dartmouth  College  v. 
Woodward,  4  Wheat.  618,  669.  4  L. 
ed.  629  (per  Story,  J.);  Adams  v. 
Boston,  etc..  R.  C!o.,  1  F.  Cas.  No.  47, 
1  Holmes  30;  Sweatt  v.  Boston,  etc., 
R.  Co.,  23  F.  CiB.  No.  13,684,  3  CHtC. 
339. 

Colo. — Pueblo,  etc  R.  C!o.  v.  Tay- 
lor, 6  Colo.  1,  46  AmR  612. 


Conn. — Hooker  v.  New  Haven,  etc, 
Co.,  16  0>nn.  312. 

Del. — ^Philadelphia,  etc,  R.  Co.  v. 
Bowers,  9  Del.  506. 

Fla, — CJotten  v.  Leon  Ctounty,  6  Fla. 
610. 

111. — ^Doane  v.  Chicago  City  R.  Co., 
61  111.  A.  353  raff  160  III.  22,  46  NE 
607.   36   LRA  688]. 

Ky. — Bardstown,  etc.,  R.  Co.  v. 
Metcalfe.  4  Mete  199,  81  AmD  541. 

La. — State  v.  New  Orleans  Qas 
Light,  etc.,  Co.,  2  Rob.  629. 

Md. — Brady  v.  State,  26  Md.  290. 

Mass. — Hale  v,  Hampshire  County, 
137  Mass.  111. 

N.  J. — Messenger  v.  Pennsylvania 
R.  Cto.,  '37  N.  J.  L.  631,  18  AmR  754; 
Tinsman  v.  Belvldere  Delaware  R. 
Co.,  26  N.  J.  L.  148,  69  AmD  565;  Ten 
Eyck  y.  Delaware,  etc..  Canal  Co.,  18 
N.  J.  L.  200,  37  AmD  233. 

Pa. — Pierce  v.  Com.,  104  Pa.  160; 
Huntington,  etc.,  Tumpi  Road  Co.  v. 
Wallace,  8  Watts  316. 

Va. — Terrlll  v.  chiesapeake,  etc.,  R. 
Co.,  110  Va.  340,  C6  SB  66.  32  LRANS 
371. 

Wis. — ^Burhop  V.  Milwaukee,  21 
Wis.  267. 

[a1  OwBanUp  lir  the  state  or  a 
mnalolpalttjr  of  shares  of  stock  In 
such  a  corporation  does  not  make  It 
any  the  less  a  private  corporation. 
Bardstown,  etc.,  R.  Co.  v.  Metcalfe,  4 
Mete.  (Ky.)  199,  81  AmD  541;  Hunt- 
ington, etc.,  Turnp.  Road  Co.  v.  Wal- 
lace,  8  Watts   (Pa.)   316. 

as.  Evans  V.  Boston  Heating  Co., 
157  Mass.  37,  31  NB  698;  New  Tork 
Cent.,  ^tc,  R.  Co.  v.  Metropolitan 
Gaslight  Co.,  63  N.  T.  326.  See  also 
Electricity  _ri5  C^yc  4661;  Gas  [20 
Cyc  11531;  Waters  [40  Cyc  7741. 

[a]  QwMl  pabUo  only. — ^In  Foster 
v.  Fowler,  60  Pa.  27,  the  court  said 
that  a  corporation  for 'supplying  a 
city  with  water  was  a  "public  cor- 
poration" and,  therefore,  its- property 
necessary  for  carrying  on  Its  opera- 
tions was  not  subject  to  a  mechanic's 
Hen;  but  the  court  manifestly  meant, 
not  that  It  was  a  public  corporation 
In  the  true  sense,  but  merely  that  It 
was  quasi  public.     See  Infra  §  46. 

99.  Peo.  v.  Forest  Home  Cemetery 
Co..  258  111.  36,  101  NE  219,  LRA 
1917B  946,  AnnCasl914B  277  [app 
dism  238  U.  S.  606  mem,  36  SCt  602 
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tion  for  establishing  and  maintaining  a  private 
park;**  a  corporation  for  the  purpose  of  establish- 
ing a  market;*'  a  corporation  for  the  protection  of 
life  and  the  prevention  of  fires  in  a  city,  without 
capital  stock  or  income  other  tlian  that  derived  from 
compulsory  assessments  on  insurance  companies 
doing  business  in  the  city;**  a  corporation  for  the 
purpose  of  doing  a  general  storage  and  elevator 
business,  with  authority  to  issue  warehouse  receipts 
and  to  advance  money  thereon;*^  and  a  corporation 
for  the  purpose  of  operating  a  furnace,  manufac- 
turing iron,  buying  and  selling  iron  and  steel,  etc.** 
[i  45]  d.  Quasi  Private  Character  of  Oertain. 
Public  Oorporations.  Although  a  corporation  may 
be  public,  and  not  private,  because  established  and 
controlled  by  the  state  for  public  purposes,  it  does 
not  necessarily  follow  that  such  a  corporation  is 
in  effect  the  state,  and  so  not  subject  to  the  rules 
of  law  governing  other  corporations,  for  the  state 
may,  by  engaging  in  a  particular  business  through 
the  instrumentality  of  a  corporation,  divest  itself  pro 
hac  vice  of  its  sovereign  character,  so  as  to  render 
the  corporation  subject  to  the  rules  of  law  governing 
private  corporations.**  Thus,  although  incorporated 
banks  established  by  the  state  for  its  own  pubUe 
purposes  and  owned  and  controlled  entirely  by  the 
state  are  undoubtedly  public  corporations,'"  it  has 
been  held  that  they  are  not  for  that  reason  in- 
vested with  the  attributes  of  sovereignty  but  are 
mere  corporations  and  subject  generally  to  the  rules 
of  law  governing  other  corporations.^    It  is  also  a 

See  also 


mem,  69  L.  ed.  1486  mem]. 
Cemeteries  9  6. 

30.  Bullock  V.  Blllheimer,  176  Ind. 
428,  94  NE  763. 

31.  Miners'  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  643,  99  AmD  80;  Board 
of  Directors  for  Leveeing  Wabash 
River  V.  Houston,  71  111.  818;  Hessler 
V,  Drainage  Comrs.,  58  111.  105;  Har- 
vard V.  St.  Clair,  etc.  Levee,  etc, 
Co.,  61  111.  130. 

32.  Osborne  v.  Knife  Falls  Boom 
Corp.,  32  Minn.  412,  21  NW  704,  60 
AmR  690;  West  Branch  Boom  Co.  v. 
Pennsylvania  Joint  Lumber,  etc.,  Co., 
121  Pa.  143,  16  A  609,  6  AmSR  766, 

,  88.  Corrigan  v.  C!oney  Island 
Jockey  Club,  2  Mlsc  612,  22  NTS  394. 
But  see  Grannan  v.  Westchester 
Racing  Assoc,  16  App.  Div.  8  44 
NTS  790  [rev  on  other  grounds  163 
N.  T.  449,  41  NB  896  (holding  that 
such  a  corporation  was  so  far  a  quasi 
public  one  that  it  could  not  iperma- 
nently  detiar  a  person  from  admission 
to  its  track)]. 

34.  Com.  v.  Hasen,  207  Pa.  62,  66 
A  263. 

35.  Allegheny  (Tounty  v.  McKees- 
port  Diamond  Market  128  Pa.  164,  16 
A  819;  Hughes  v.  Farmers'  Assoc,  9 
Legint   (Pa.)   50. 

36.  Newcomb  v.  Boston  Protective 
Dept.,  161  Mass.  216,  24  NB  89,  6 
LRA  778. 

37.  GIrard  Point  Storage  Co.  v. 
Southwark  Fdy.,  106  Pa.  248.  See 
also  Warehousemen  [40  Cyc  403]. 

38.  Wolfe  V.  Underwood,  91  Ala. 
523,  8  S  774, 

39.  U.  S.  Bank  v.  Planters'  Bank, 
9  Wheat.  (U.  S.)  904.  907,  6  L.  ed. 
244;  State  Bank  v.  Olbson,  6  Ala, 
814;  South  C!arolIna  State  Bank  v. 
GIbbs,  14  S.  C.  L.  377.  See  also  Ken- 
tucky Bank  v.  WIster,  2  Pet.  (U.  S.) 
318,   7  L.  ed.   437. 

"  It  is  .  .  .  a  sound  principle, 
that  when  a  government  becomes  a 
partner  In  any  trading  company.  It 
divests  Itself,  so  far  as  concerns  the 
transactions  of  that  company,  of  Its 
sovereign  character,  and  takes  that 
of  a  private  citizen".  Per  Marshall 
C.  J.  In  U.  S.  Bank  v.  Planters'  Bank, 
supra. 

40.  See  supra  S  44. 

41.  State  Bank  v.  Gibson,   6  Ala. 


76     [14  C.  J.] 


CORPORATIONS 


[§§  45-46 


generally  recognized  .principle  that  a  municipal  cor- 
poration, like  a  city,  may  have  a  quasi  private  char- 
acter, in  that  it  may  own  certain  kinds  of  property, 
or  exercise  a  particular  function,  in  a  private  capac- 
ity, so  that  it  will  be  treated,  as  to  that  property 
or  function^  as  a  private  corporation  and  held  sub- 
ject to  the  liabilities  of  a  private  proprietor.**  So 
it  is  held  that,  while  a  municipal  corporation,  being 
a  mere  agent  of  the  state,  stands  in  its  goverp- 
mental  or  public  character  in  no  conttact  relation 
with  its  sovereign,  at  whose  pleasure  its  charter 
may  be  amended,  changed,  or  revoked,  without  the 
'  impairment  of  any  constitutional  obligation,  such  a 
corporation,  in  respect  of  its  private  or  proprietary 
lights  and  interests,  may  be  entitled  to  constitu- 
tional protection." 

[$  46]  e.  Quasi  Public  Oorporations.  On  .the 
other  hand,  a  corporation,  although  a  private  one 
according  to  the  definitions  and  distinctions  shown 
in  the  preceding  sections,**  may  be  public  in  the 
sense  that,  although  organized  and  controlled  by 
private  persons,  and  often  for  private  profit  or 


benefit,  it  is  also  for  the  purpose  of  public  benefit 
or  accommodation,  in  'consideration  of  which  such 
are  usually  given  the  power  of  eminent  domain  and 
are  often  granted  by  the  state  or  municipalities 
other  special  powers  and  franchises  not  accorded 
to  private  persons  generally.  And  by  reason  of 
the  public  character  of  their  object  and  of  the 
special  powers  and  franchises  conferred  on  them 
they  are  under  certain  duties  with  respect  to  serving 
the  public  generally  and  are  to  some  extent  subject 
to  state  control.**  These  corporations  are  some- 
times called  public,**  but  this  is  erroneous.  They 
are  private  corporations  except  for  the  purposes  and 
in  the  sense  mentioned  above,  and  subject  generally 
to  the  rules  of  law  governing  other  private  corpo- 
rations,*' and  are  more  properly  called  quasi  public 
corporations  because  of  the  limited  sense  in  which 
they  are  public,**  or  public  service  corporations.** 
Of  this  character  are  private  corporations  for  the 
purpose  of  maintaining  or  operating  bl  toll  bridge, 
railroad,  canal,  turnpike,  etc.,  for  the  use  of  the 
public  generally,*"  and  corporations  for  the  purpose 


owned  and  controlled  entirely  by  the 
state  was  not  the  state  but  a  mere 
corporation,  not  Invested  wltii  the  at- 
tributes of  Boverelgnty,  and  that  It 
must  therefore,  like  an  ordinary  cred- 
itor, cause  a  claim  of  which  it  was 
the  proprietor  to  be  presented  to  the 
administrator  of  a  deceased  debtor 
within  the  time  prescribed  by  stat- 
ute after  the  grant  of  administra- 
tion)- State  V.  State  Banli,  1  S.  C. 
63;  South  Carolina  State  Bank  v. 
Gibbs,  14  S.  C.  L.  377  (holding  that 
a  debt  due  to  the  Bank  of  the  State 
of  South  Carolina,  a  corporation 
owned  and  controlled  entirely  by  the 
state,  was  not  a  debt  due  to  the  pub- 
lic, so  as  to  be  entitled  to  priority 
on  that  ground).  But  to  the  contrary 
see  Illinois  State  Bank  v.  Brown,  2 
III.  106  (holding  that  a  debt  due  to 
the  State  Bank  of  Illlnola  was  a  debt 
due  to  the  state,  and  was  therefore 
not  barred  by  the  statute  of  limita- 
tions). 

49.  Oa. — Savannah  v.  Collens,  S8 
Ga.  334,  9B  AmD  398. 

Mass. — Oliver  v.  Worcester,  102 
Mass.  489,  3  AmR  485. 

Mo. — Bullmaster  v.  St.  Joseph,  70 
Mo.  A.  60;  Whitfield  v.  Carrollton,  BO 
Mo.  A.  98. 

N.  J. — Millbum  V.  South  Orange. 
t&  N.  J.  L,.  254,  26  A  76  [aff  58  N.  J. 
I..  655.  85  A  407]. 

N.  Y. — Macauley  v.  New  York,  67 
N.  y.  602;  Lloyd  v.  New  York,  5  N. 
y.  369.  55  AmD  847;  Bailey  v.  New 
York,  3  Hill  631,  38  AmD  669  JafF  2 
I>en.  483];  Bloodgood  v.  Mohawk, 
etc.,  R.  Co.,  18  Wend.  9,  31  AmD  313. 

Pa.— Philadelphia  v.  Collins,  68  Pa. 
106. 

R.  I.— Aldrioh  V.  Tripp,  11  R.  I. 
141.  23  AmR  434. 

S.  C. — Chapman  v.  Charleston.  28 
S.  C.  373.  6  SE  158,  13  AmSR  681. 

Tenn. — Memphis  v.  Kimbrough,  12 
Heisk.  133. 

Va. — Suffolk  V.  Parker,  79  Va.  660, 
52  AmR  640. 

See  Municipal  Corporations  [28 
Cyc  124,  126,  1256]. 

48.  U.  S. — New  Orleans  v.  New 
Orleans  Water  Works  Co.,  142  U.  S. 
79,  12  set  142.  36  L.  ed.  943. 

111. — Richland  County  v.  Lawrence 
County,  12  111.  1. 

Iowa. — Warren  ▼.  Lyons  City,  22 
Iowa  351. 

Mich. — Peo.  V.  Detroit  Common 
Council,  28  Mich.  228,  IB  AmR  202. 

N.  Y. — Peo.  V.  Ingersoll,  68  N.  Y. 
1.  17  AmR  178. 

Vt. — Montpelier  v.  East  Montpelier, 
29  Vt.  12,  67  AmD  748. 

See  Constitutional  Law  i  628; 
Municipal  Corporations  [28  Cyc  298- 
801]. 

44.  See  supra  }}  42-44. 

45.  Cal. — Miners'     Ditch     Co.     v. 


Zellerbach.  87  Cal.  543,  577,  99  AmD 
30. 

Ind. — Indianapolis  v.  Indianapolis 
Home  for  Friendless  Women,  60  Ind. 
215;  Tippecanoe  County  v.  Lafayette, 
etc.,  R.  Co.,  50  Ind.  85,  108. 

Me. — Turin  Village  Water  Co.  v. 
Damarlscotta  Gas  Light  Co.,  98  Me. 
32B,  56  A  1112;  State  R.  ComrS.  v. 
Portland,  etc.,  R-Xo.,  63  Me.  269.  18 
AmR  208. 

Md.— McKlm  V.  Odom,  3  Bland  407. 

N.  J. — McCarter  v.  Firemen's  Ins. 
Co.,  74  N.  J.  Eq.  372.  73  A  80,  414, 
-136  AmSR  708,  29  LRANS  1194,  18 
AnnCas  1048. 

N.  Y. — Grannan  v.  Westchester 
Racing  Assoc,  16  App.  Div.  8,  44 
NYS  790  [rev  on  other  grounds  Hi 
N.  Y.  449,  47  NB  8961. 

Pa. — Foster  v.  Fowler,  60  Pa.  27. 

And  see  other  cases  infra  this 
section. 

46.  Foster  v.  Fowler,  60  Pa.  27 
(where  it  was  said  that  a  corporation 
for  supplying  a  city  with  water  was 
a  "public  corporation,"  but  the  court 
evidently  meant  public  in  the  sense 
of  the  text,  that  is,  quasi  public). 

47.  Conn. — Hooker  v.  New  Haven, 
etc..  R.  Co.,  IB  Conn.  312. 

111. — Board  of  Directors  for  Level- 
ling Wabash  River  v.  Houston,  71 
III.    318. 

Ky. — Bardstown,  etc.,  R.  Co.  v. 
Metcalfe,    4    Mete.    199,   81    AmD   541. 

N.  J. — Tinsroan  v.  Belvidere  Dela- 
ware R.  Co.,  26  N,  J.  L,  148,  69  AmD 
B6B;  Ten  Eyck  v.  .  Delaware,  etc.. 
Canal  Co.,  18  N.  J.  L.  200,  37  AmD 
233. 

S.  C. — Mays  V.  Seaboard  Air  Line 
R.  Co.,  7B  S.  C.  4BB,  66  SE  30. 

And  see  supra  t  44;  and  cases  in 
the  following  notes. 

48.  Colo. — Pueblo,  etc.,  R.  Co.  v. 
Taylor,  6  Colo.  1,  8,  4B  AmR  512. 

Ind. — Tippecanoe  County  v.  La- 
fayette, etc.,  R.  Co.,  BO   Ind.  86,  108. 

Me. — Twin  Village  Water  Co.  v. 
Damarlscotta  Gas  Light  Co.,  98  Me. 
325.   56   A   111. 

Mass. — Atty.-Gon.  v.  Haverhill  Gas 
Light  Co.,  216  Mass.  394,  101  NE 
1061,   AnnCasl914C   1266. 

N.  C. — Grlffln  v.  Goldsboro  Water 
Co..  122  N.  C.  206,  30  SE  319,  41 
LRA   240. 

S.  C. — Mays  v.  Seaboard  Air  Line 
R.  Co.,  75  S.  C.  46B,  66  SE  30. 

And  see  other  cases  infra  this 
section. 

[a]  Sistlnotlon  lMtw««n  quasi 
pnUlc  and  otbar  ooxvoTatlons. — (1) 
So,  also,  there  are  several  classes 
of  corporations,  such  as  public  mu- 
nicipal corporations,  the  leading  ob- 
ject of  which  is  to  promote  the  pub- 
lic interest;  corporations  technically 
private,  but  yet  of  a  quasi  public 
character,  having  in  view  some  great 


fmblio  enterprise.  In  which  the  pub- 
ic interests  are  directly  involved 
to  such  an  extent  as  to  justify  con- 
ferring upon  them  important  govern- 
mental powers,  such  as  an  exercise 
of  the  right  of  eminent  domain.  Of 
this  class  are  railroad,  turnpike,  and 
canal  companies:  and  corporations 
strictly  private,  the  direct  object  of 
which  Is  to  promote  private  inter- 
ests, and  in  which  the  public  has  no 
concern,  except  the  indirect  benefits 
resulting  from  the  promotion  of 
trade,  and  the  deveIoi)ment  of  the 
general  resources  of  the  country." 
Miners'  Ditch  Co.  v.  Zellerbach.  37 
Cal.  543.  577,  99  AmD  30.  (2)  While, 
"in  the  popular  meaning  of  the  term, 
nearly  every  corporation  is  public. 
Inasmuch  as  they  are  all  created  for 
the  public  benefit,  yet,  if  the  whole 
interest  does  not  belong  to  the  gov- 
ernment, or  if  the  corporation  is  not 
created  for  the  administration  of 
political  or  municipal  power,  it  Is  a 
private  corporation.  Thus,  all  bank, 
bridge,  turnpike,  railroad,  and  canal 
companies  are  private  corporations. 
In  these  and  other  similar  cases  the 
uses  may,  in  a  certain  sense,  be 
called  public,  but  the  corporations 
are  private,  as  much  so  as  if  the 
franchises  were  vested  in  a  single 
person.  The  state,  by  virtue  of  its 
right  of  eminent  domain,  may  take 
private  property  for  public  purposes 
upon  making  compensation.  It  may 
delegate  this  power  to  a  private  cor- 
poration by  reason  of  the  benefit  to 
accrue  to  the  public  from  the  use  of 
the  improvements  to  be  constructed 
by  the  corporation.  But  such  dele- 
gation of  power,  to  be  used  for  pri- 
vate emolument  as  well  as  public 
benefit,  does  not  clothe  the  corpora- 
tion with  the  inviolability  or  immu- 
nity of  public  officers  performing 
public  functions."  Rundle  v.  Dela- 
ware, etc..  Canal,  21  F.  Cas.  No. 
12,139.  1  Wall.  Jr.  27B.  (3)  "A  pub- 
lic service  or  quasi  public  corpora- 
tion is  one  private  in  its  ownership 
but  having  an  appropriate  franchise 
from  the  State  to  provide  for  a  ne- 
cessity or  convenience  of  the  gen- 
eral public  incapable  of  being  fur- 
nished through  the  ordinary  channels 
of  private  competitive  business  and 
dependent  for  its  exercise  upon  emi- 
nent domain  or  some  agency  of  gov- 
ernment." Atty.-Gen.  v.  Haverhill 
Gas  Light  Co.  215  Mass.  394,  898, 
101   NE   1061,  AnnCa8l914C  1266. 

49.  "Public  BUTlo*''  corporattona 
see  Infra  9  52  text  and  note  34. 

Ooiporattons  for  "pnbUo  oae," 
'^nbUe  utility,"  "pnb&c  Improve- 
ment,"  or  "iataxnu  improTunent" 
see  infra  J   62  text   note   35. 

60.  Cal. — Miners'  Ditch  Co.  v.  Zel- 
lerbach, 37  Oal.   643,  99  AmD  30. 


For  latsr  oaass,  a*v*lopm«iits  and  oliaiifes  in  the  law  see  cumulative  Annotations,  same  title,  i^e  andjiptf  pji{nb«r. 
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of  supplying  the  inhabitants  generally  of  a  mnnici- 

pality  or  other  locality  with  water,  gas,  electricity, 
or  heat,  through  pipes  laid  in  the  streets,  and  which 
are  given  the  power  of  eminent  domain  or  other 
special  powers  or  franchises."  Other  corporations 
which,  although  private,  have  been  held  quasi  public 
when  given  the  power  of  eminent  domain  or  other 
special  powers  or  franchises,  are  levee,  drainage,- 
Teclamation,  and  irrigation  corporations;"  steam- 
boat companies  and  the  like;"  telegraph  and  te^- 
phone  companies;'*  private  corporations  for  public 
charity,  such  as  colleges  and  other  educational  in- 
stitutions, hospitals  and  asylums,  etc.;"*  agricultural 
societies;**  corporations  for  booming  and  driving 
logs;"  insurance  companies  in  some  jurisdictions;" 
and  corporations  for  the  purpose  of  maintaining 
pnbUc  cemeteries."  Corporations  do  not  come 
within  this  class,  however,  where  they  are  purely 
private  undertaUngs,  and  are  not  given  the  power 
of  eminent  domain  or  other  special  privileges  or 
franchises,  although  in  a  sense  their  undertaking 
or  business  may  be  of  a  public  character."*  It  has 
been  so  held,  for  example,  of  a  gas  company  not  in- 
vested with  the  power  of  eminent  domain;*^  of  an 
ice  company  lacking  the  power  of  eminent  do- 
main;"»  of  a  private  corporation  for  maintaining 
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a  market  in  a  oity;**  of  a  private  cemetery  corpora- 
tion;" of  a  corporation  for  the  protection  of  life 
and  the  prevention  of  fires  in  a  city,  without  capital 
stock  or  income  other  than  that  derived  from  com- 
pulsoiy  assessments  on  insurance  compwiies  doing 
business  in  the  eity;^  of  a  corporation  oiganiised 
to  do  a  general  .storage  and  elevator  business  and 
authorized  to  issue  warehouse  receipts  and  advance 
money  thereon,  and  to  hold  and  convey  real  and 
personal  property  necessary  for  its  purposes  f^  of  a 
corporation  for  the  purpose  of  carrying  on  a  ware-' 
house  and  cotton  compress  business;**  of  a  corpora- 
tion for  the  purpose  of  improving  a  special  breed  of 
cattle,  and  keeping,  preparing,  publishing,  aiid  sup- 
pl3^ng  a  herdbook  thereof,  and  for  .promoting  the 
"  interest  of  the  importers,  breeders  and  owners  of 
said  cattle,  and  thereby  the  public  generally;"*' 
and  of  a  corporation  for  the  improvement  of  the 
breed  of  horses,  authorized  to  ratuntain  a  race 
track  and  to  offer  prizes  and  purses.**  Corporations 
formed  for  a  purpose  which  renders  them  quasi 
public  are  not  exempted  from  the  rights  and  duties 
given  or  imposed  by  law  on  such  corporations,  or 
from  legislative  or  municipal  control,  because  they 
are  denominated  "private  corporations"  in  the 
fltatntes.** 


Colo. — Pueblo,  etc.,  H.  Co.  v.  Tay-' 
lor.  6  Colo.    1,  46  AmR  S12. 

Conn. — Hooker  ▼.  New  Haven,  etc., 
Co..  15  Conn.    S12. 

ni. — Doane  v.  Chicago  City  R.  Co., 
51  IIL  A.  SS3  [aS  160  111.  22.  34  NB 
B07.  35  LRA  ^88]  (Street  railroad). 

Ind. — Tippecanoe  County  v.  La- 
fayette, etc,  R.  Co.,  60  Ind.   86.  108. 

Kan. — Potwln  Place  v.  Topeka  R. 
Co..  SI  Kan.  60S,  33  P  303,  tf  AmSR 
112. 

Ky. — Bardstown,  etc.,  R.  Co.  v. 
Metcalfe,    4    Mete.    199,   81   AmD   541. 

He. — State  R.  Comrs.  y.  Portland, 
etc.  R.  Co.,   63  Me.  269. 

Ud.— Brady  v.  Stete.  26  Md.  290. 

Mich.— Swan  v.  Williams,  2  Mich. 
427. 

N.  J. — ^Measennr  v.  Pennsylvania 
R.  Co..  37  N.  J.  L.  631,  18  AmR  764; 
Tinsman  y.  Belyldere  Delaware  R. 
Co.,  26  N.  J.  L.  148,  6»  AmD  665: 
Ten  E:yck  y.  Delaware,  etc.,  Canal 
Co..  18  N.  J.  L.  200,  87  AmD  233; 
Taylor  v.  Orlswold.  14  N.  J.  L.  222, 
27  AmD  S3. 

S.  C. — Mays  y.  Seaboard  Air  Line 
R.  Co.  76   8.  C.  466.  66  SB  30. 

Va — TerriU  v.  Chesapeake,  etc., 
R.  Co.,  110  Va.  340,  66  SB  66,  22 
LRANS   371. 

Wash. — State  v.  Spokane  St  R. 
Co.,  19  Wash.  618.  63  P  719,  67  Am 
SR  739,    41    L.RA   616. 

Wis. — Wlilting  V.  Sheboygan,  etc., 
H.  Co..   26   ■WlB.   167.   8  AmR  30. 

And  see  aupra  I  44  and  cases  in 
the  following  notes;  infra  i  62  text 
and  note  19.  See  also  Mandamus  [26 
Cye  366.  87S,  377.  378.  319];  Railroads 


[13  Cyc  38j;  Street  Railroads  [36 
C^c  1348];   'Toll  Roads   [88;  Cyc  368]. 

61.  U.  S. — Boise  City  Artesian 
Hot  etc.,  'Water  Co.  v.  Boise  City. 
121  Fed.  23Z.  69  CCA  286. 

Ala. — ^Weatherly  v.  Capital  City 
Water  Co.,    116  Ala  166.   22  S  140. 

III. — Snell  v.  Clinton  Electric 
Light,  etc..  Co.,  196  111.  626,  63  NB 
1082.  89  AmSR  341,  68  L.RA  284  [rev 
95  III.  A.  652];  Rogers  Park  Water 
Co.  y.  Fersua,  178  III.  671,  63  NB 
1«1. 

Ind. — Seymour  Water  Co.  y.  Sey- 
mour. 163  Ind.  120,  70  NB  614;  State 
T.  Consumers  Qaa  Trust  Co.,  167  Ind. 
145,  61  NE  674,  66  LRA  245;  Port- 
land Natural  Qas,  etc.,  Co.  v.  State, 
115  Ind.  54,  34  NB  818,  21  LRA  639. 

Ma— Twin  Village  Water  Co.  v. 
Damariscotta  Oas  Light  Co.,  98  Me. 
125.  56  A   1112. 

Mass  — Atty.-Oen  y.  Haverhill 
Gas  Light  Co.,  216  Mass.  394,  101  NB 
10(1.  AnnCasl914C    1266. 


Mich. — Williams  v.  Mutual  Gas 
Co.,  62  Mich.  499,  18  NW  236,  60 
AmR  266. 

N.  J. — Johnson  v.  Atlantic  City 
Oas,  etc.,  Co.,  66  N.  J.  Bq.  139,  66  A 
660. 

N.  T. — Richnian  y.'  Consolidated 
Oas  Co.,  114  App,  Dlv.  216,  100  NTS 
81  [aff  186  N.  Y.  209.  78  NB  871]; 
Peo.  V.  N6W  York  Suburban  Water 
Co.,  38  App.  Dlv.  418,  66  NTS  864. 

N.  a — Grlffln  v.  Ooldsboro  Water 
/Co.,  122  N.  C.  206,  30  SB  819,  41 
LRA  240. 

Oh. — Cincinnati,  etc,  R.  Co.  v. 
Bowling  Green,  67  Oh.  St.  336,  49 
NB   121.   41   LRA   422. 

Or. — ^Mackin  v.  Portland  Gas  Co., 
38  Or.  120,  61  P  134,  68  P  20,  49 
LRA  596;  Haugen  y.  Alblna  Light, 
etc.,  Co.,  21  Or.  411,  28  P  244,  14, 
LRA   424. 

Pa— Pittsburgh's  Appw,  123  Pa. 
374,  16A  621;  Foster  y.  Fowler,  60 
Pa.  27. 

See  also  infra  I  62;  and  Bleotrlo- 
Ity  [15  Cyc  466];  Gas  [20  Cyc  1163, 
1169);   Waters    [40    Cyc   774]. 

Sa.  In  re  Bay  City  Irr.  Co.,  135 
Fed.  860:  Miners'  Ditch  Co.  v.  Zel- 
lerbach,  37  Cal.  543,  99  AmD  30.  See 
also  Drains  |  13;  Levees  X26  Cyc 
1881;  Waters  [40  Cyc  817,  8M1. 

63.  Canal,  etc.,  Comrs.  v.  Willa- 
mette Transp.,  etc.,  Co..  6  Or.  219. 

64.  Central  Union  Tel.  Co.  y. 
State,  118  Ind.  194,  19  NB  604,  10 
AmSR  114;  Chesapeake,  etc^  Tel. 
Co.  V.  Baltimore,  etc.,  Tel.  Co.,  66 
Md.  899,  7  A  809,  69  AmR  167;  Ma- 
han  V.  Michigan  Tel.  Co.,  132  Mich. 
242,  93  NW  629.  See  Mandamus  [26 
Cyc  376];  Telegraphs  and  Telephones 
[37  Cyc  1601]. 

66.  State  v.  Carr,  111  Ind.  336,  12 
NB  318;  Indianapolis  v.  Indianapolis 
Home  for  Friendless  Women,  60 
Ind.  216;  McDonald  v.  Mftssachusetts 
Gen.  Hospital,  120  Mass.  432,  21 
AmR  629.  Contra  In  case  of  educa- 
tional corporation.  Kentucky  '  Univ. 
y.  White,  10  Ky.  Op.  89.  See  also 
Asylums  6  C.  J.  p  1416;  Colleges  and 
Universities  11  C.  J.  p  971;  Hospitals 
[21  Cyc  1106). 

66.  Dillard  v.  Webb,  65  Ala.  468; 
Kent  County  Agricultural  Soc.  y. 
Houseman,  81  Mich.  609,  46  NW  16. 
See  also  Agriculture  S  *■ 

67.  Osborne  v.  Knife  Falls  Boom 
Corp.,  32  Minn.  412,  21  NW  704,  60 
AmR  690;  West  Branch  Boom  Co.  v. 
Pennsylvania  Joint  Lumber,  etc., 
Co..  121  Pa.  143,  15  A  609,  6  AmSR 
766. 

88.    McCarter    v.    Firemen's    Ins. 


Co.,  74  N.  J.  Bq.  372,  73  A  80,  414, 
135  AmSR  708,  29  LRANS  1194,  18 
AnnCas  1048. 

sa,  Rosehlll  Cemetery  Co.  y.  Hop- 
kinSon,  114  111.  209,  29  NB  685; 
Brown  y.  Maplewood  Cemetery  As- 
soc, 85  Minn.  498,  89  NW  872.  S«e 
also  Cemeteries  {  6. 

80.  111. — Peo.  y.  Forest  Home 
Cemetery  Co..  268  111.  86,  101  NB 
219,  LRA1917B  946,  AnnCasl914B 
277  [app  dism  238  U.  S.  606  mem,  35 
set  602  mem,  69  L.  ed.  1486  mem). 

Ky.— Kentucky  Unly.  v.  White,  10 
Ky.  Op.  89. 

Mass.— <?om.  v.  Lowell  Oas  Light 
Co.,  12  Allen  76. 

N.  T. — Corrigan  v<.  Coney  Island 
Jockey  Oub,  2  MIsc  512,  22  NTS 
394. 

Pa. — Com.  y  Hasen,  207  Pa.  62, 
66  A  263;  Allegheny  County  v.  Mc- 
Keesport  Diamond  Market,  123  Flk 
164,  16  A  619;  Girard  Point  Storage 
Co.  V.  Southwark  Fdy.,  105  Pa.  248. 

Tex. — Ladd  v.  Southern  Cotton 
Press,  etc.,  Co.,  68  Tex.  172. 

81.  Com.  v.  Lowell  Gas  Light  Co., 
12   Allen    (Mass.)    75. 

aiM-  Van  Valkenburgh  y.  Ford, 
(Tex.  ClV.  A.)  207  SW  406. 

88.  Allegheny  County  y.  McKees- 
port  Diamond  Market,  123  Pa.  164, 
16  A  619:  Hughes  v.  Farmers'  As- 
soc, 9  Legint  (Pa)   60. 

83.  Peo.  v.  Forest  Home  Ceme- 
tery  Co.,  258  111.  36,  101  NB  219, 
LRA1917B  946,  AnnCasl914B  27'r 
[app  dism  238  tJ.  S.  606  mem,  86 
set  602  mem,  59  L.  ed.  1486  mem). 
See  also  Cemeteries  |  5. 

84,  Newcomb  y.  Boston  Protec- 
tive Dept.,  161  Mass.  216,  24  NB  39, 
6  LRA   778. 

86.  Girard  Point  Storage  Co.  y. 
Southwark  Fdy.,  106  Pa  248. 

88,  Ladd  y.  Southern  Ctetton 
Press,  etc.,  Co.,  68  Tex.  172. 

87.  Peo.  y.  Holsteln-Friesian  As- 
soc, 41  Hun  439,  3  NTSt  142. 

68.  Corrigan  v.  '  Coney  Island 
Jockey  Club,  2  MIsc  512.  22  NTS 
394.  But  see  Grannan  V.  Westchester 
Racing  Assoc,  16  App.  Dlv,  8,  44 
NTS  790  [rev  on  other  grounds  163 
N.  T.  449,  47  NB  896  (holding  that 
such  a  corporation  was  so  far  a  quasi 
public  one  that  It  could  not  perma- 
nently debar  a  person  from  tulmlssion 
to  Its  track)]. 

68.  Boise  City  Artesian  Hot,  etc.. 
Water  CU>.  v.  Boise  City,  123  Fed. 
232.  236,  59  CCA  236  (where  it  Is 
said:     "The  name  by  which  they  are 
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[$  47]  6.  Stock  and  Nonstock  or  Membership 
Oorporatioiu.  Corporatiopa  are  also  divided  into 
stock  •corporations  and  nonstock  or  membership 
corporations,  the  former  being  those  in  which  there 
is  a  capital' stock  divided  into  shares,  on  which  the 
corporation  is  authorized  to  distribute  dividends  or 
shares  of  the  surplus  profits,  and  in  which  the 
members  are  the  holders  of  such  shares,  and  the 
latter  being  corporations  in  which  there  is  no  such 
stock,  but  the  membership  therein  is  otherwise  rep- 
resented.™ This  distinction  is  usually  made  by  stat- 
ute, and  the  cases  on  the  subject  will  be  found  in 
the  section  dealing  with  the  statutory  classification 
of  corporations.'^ 

[$  48]  7.  Foreign  and  Domestic.  Another  divi- 
sion of  corporations  is  into  domestic  and  fore^n. 
Subject  to  certain  qualifications,  as  will  be  shown  at 
length  in  another  chapter,  a  domestic  corporation 
with  respect  to  a  particular  state  or  country  is  one 
created  by  or  existing  under  the  laws  of  that  state 
or  country,  while  a  foreign  corporation  is  one  cre- 

called  does  not  change  their  attitude 
toward  the  public,  nor  does  it  af- 
fect the  nature  of  their  rights  and 
duties"). 

70.  Dade  Coal  Co.  v.  Penitentiary 
Co..  119  Ga.  824.  47  SE  328:  Leigh- 
ton  V.  Leigh  ton  Lea  Assoc,  146  App. 
Dlv.  256,  130  NTS  935;  Preston  v. 
Reinhart.  109  App.  Dlv.  781,  96  NTS 
851  [aff  185  N.  Y.  655  mem,  78  NG 
1111   mem].     See  infra  {  606  et  seq. 

71.  See  Infra  {  62  text  and  note  2. 
78.     Daly  v.  U.  S.  National  L.  Ins. 

Co.,  64  Ind.  1;  Boley  y.  Ohio  L.  Ins. 
Co.,  12  Oh.  St.  139;  Jarilson  v.  Drle- 
fontein  Cons.  Mines,  Ltd.,  [1902 J  A. 
C.  484,  6  BRC  810;  Nbrthampton 
First  Nat.  Bank  v.  Doylng.  13  Daly 
(N.  Y.)  609,  610;  Matter  of  Gushing, 
40  Misc.  (N.  Y.)  605,  606,'  82  N.  T. 
Suppl.  796;  Fanners',  etc,  Nat.  Bank 
V.  Rogers,  1  NYS  767,  768].  See 
Infra  XIX. 

,[a]  Tha  tmn  "domastio"  em- 
tevoas  a  municipal  corporation  within 
N.  Y.  Code  Civ.  Proc  |  1778,  provid- 
ing that  Judgment  oy  default  may  be 
rendered  in  an  action,  etc.  Mbran  v. 
Long  Island  City,  101  N.  Y.  439,  44«. 
6  NB  80. 

73.  U.  S. — Richardson  County 
School  Dlst.  V.  St.  Joseph  F.,  etc, 
Ins.  Co.,  103  U.  S.  707,  26  L.  ed.  601: 
Barnes  v.  District  of  Columbia,  9l 
tr.  S.  640,  552,  23  L.  ed.  440;  Levy 
Ct.  v.  Woodward,  2  Wall.  601,  17 
L.  ed.  851;  Madden  v.  Lancaster 
County,   66  Fed.   188,  12  CCA  666. 

Ala. — Mobile  School  Comrs.  v.  Put- 
nam, 44  Ala.   606. 

111.— Scales  V.  King,  110  111.  466; 
Hollenbeck  v.  Winnebago  County,  95 
III.  148,  35  AmR  151:  Hedges  v.  Mad- 
ison County,  6  111.  667;  Bush  v.  Ship- 
man,  5   111.  186. 

Iowa. — Hanson  v.  Cresco,  132  Iowa 
533.   109    NW   1109. 

Kan. — Beach  v.  Leahy,  11  Kan.  23. 

Me. — ^Adams  v.  Wlscasset  Bank,  1 
Me.  361,  10  AmD  88. 

Mass. — Damon  v.  Granby,  2  Pick. 
345;  Rumford  Fourth  School  Dlst.  v. 
Wood,  13  Mass.  193;  Hayden  v.  Mid- 
dlesex Tump.  Corp.,  10  Mass.  397,  6 
AmD  143. 

Mich. — Atty.-Gen.  v.  Lowrey,  131 
Mich.  639,  92  NW  289  [alT  199  U.  S. 
233,   26   set   27.    50   L.   ed.    167]. 

Minn. — Goodnow  v.  Ramsey  Coun- 
ty,  11   Minn.   31. 

Miss. — Llttlewort  v.  Davis,  60 
Miss.   403. 

Nebr. — Wilson  v.  Ulysses  Tp.,  72 
Nebr.  807,  101  NW  986,  9  AnnCas 
1163. 

N.  J. — English  V.  Jersey  City,  42 
N.  J.  L.  276. 

N.  Y. — North  Hempstead  v.  Hemp- 
stead, 2  Wend,.  109;  Rouse  v.  Moore, 
18  Johns.  407. 

Oh. — Dunn  v.  Brown  County  Agri- 
cultural Soc,  46  Oh.  St.  93,  18  NE! 
496,  15  AmSR  556,   1   LRA  754. 


ated  by  or  existing  under  the  laws  of  some  other 
state  or  country.'* 

[i  49]  8.  Qnasi  Corporations.  Besides  corpora- 
tions proper  there  are  some  associations  and  govern- 
ment or  political  institutions  or  officers  which  are 
no't  corporations  in  the  full  sense,  but  which  are 
invested  by  law  with  some  of  the  attributes  of  a 
corporation,  as  the  capacity  to  sue  or  to  be  sued  as 
a  corporate  body,  to  have  a  continued  existence  un- 
affected by  death  or  disability  of  members,  or  to 
make  particular  contracts  or  hold  particular  prop- 
erty or  rights  as  a  corporate  body.  These  are  called 
quasi  corporations  or  corporations  sub  modo."  In 
this  class,  for  example,  the  courts  have  generally  in- 
cluded counties,  towns  or  townships,  parishes,  school 
towns  or  districts,  and  the  like;'^  drainage,  levee,  or 
reclamation  districts ;'°  certain  state,  county,  or  mu- 
nicipal boards-  or  officers ;'°  and  a  society  not  ex- 
pressly incorporated,  but  which  was  invested  by 
law  with  the  proprietorship  of  lands  and  which  had 
been  recognized  as  a  body  in  the  courts  and  by  the 


Tenn. — Burnett  v.  Maloney,  97 
Tenn.  697.  37  SW  689,  34  LRA  541. 

Tex. — Helgal  v.  Wichita  County,  84 
Tex.   892,  19   SW  662,   31  AmSR  63. 

W.  Va. — Herald  v.  Board  of  Edu- 
cation, 56  W.  Va.  766,  66  SE  102,  31 
LRANS   688. 

See  also  Municipal  Corporations 
[28   Cyc   128]. 

7^  U.  S. — ^Madden  ▼.  Lancaster 
County,  66  Fed.  188.  12  CCA  666: 
./Sitna  L.  Ins.  Co.  v.  Pleasant  Tp.,  63 
Fed.  214  [aft  62  Fed.  718,  10  CCA 
611]. 

Ark. — A.  H.  Andrews  Co.  v.  De- 
light Special  School  Dlst..  95  Ark. 
26,  128  SW  361;~Schmutz  V.  Little 
Rock  Special  School  Dlst.,  78  Ark. 
118.    95   SW   438. 

Cal.— Denman  v.  Webster,  139  Cal. 
462.    73   P   139. 

111. — Hollenbeck  v.  Winnebago 
County,  95  111.  148.  36  AmR  151; 
Hedges  v.  Madison  County,  6  111.  667; 
Bush   V.   Shipman,   5   111.    186. 

Iowa. — Hanson  v.  Cresco,  132  Iowa 
533,    109   NW   1109. 

Kan. — Preeland  v.  Stillman,  49 
Kan.    197,    30   P   236. 

Ky. — Lawrence  County  v.  Chattrol 
R.  Co.,  81  Ky.  225. 

Me. — ^Andrews  v.  Estes,  11  Me.  267, 
26  AmD  520;  Adams  v.  Wlscasset 
Bank,   1  Me.   361,  10  AmD  88. 

Mass. — GaskiU  v.  Dudley,  6  Mete 
546,  39  AmD  750;  Damon  v.  Granby, 
2  Pick.  345;  Rumford  Fourth  School- 
Dlst.  v.  Wood,  13  Mass.  193;  Mower 
v.  Leicester.  9  Mass.  247.  6  AmD 
63;  Riddle  v.  Merrimack  River  Locks, 
etc.,  7  Mass.  169,  187.  5  AmD  36 
(where  it  was  said  by  Parsons,  C.  J.: 
"We  distinguish  between  proper  ag- 
gregate corporations,  and  the  Inhab- 
itants of  any  district,  who  are  by 
statute  Invested  with  particular 
powers  without  their  consent.  These 
are  in  the  books  sometimes  called 
quasi  corporations.  Of  this  descrip- 
tion are  counties  and  hundreds  in 
England:  and  counties,  towns,  etc..  In 
this   state"). 

Minn. — State  v.  Gunn,  92  Minn. 
436,  100  NW  97;  Sauk  Centre  Bd.  of 
Education  v.  Moore,  17  Minn.  412; 
Goodnow  V.  'Ramsey  County,  11  Minn. 
31. 

Mo. — Cassidy  v.  St  Joseph,  247 
Mo.   197,   152  SW  306. 

Nebr. — Wilson  v.  Ulysses  Tp.,  72 
Nebr.  807.  101  NW  986,  9  AnnCas 
1163. 

N.  Y. — Kennedy  v.  Queens  County, 
47  App.  Div.  260,  62  UIYS  276  (but  a 
county  is  a  municipal  corporation  by 
express  statutory  provision):  North 
Hempstead  v.  Hempstead,  2  Wend. 
109. 

Okl. — ^James  v.  Wallston  Tp..  18 
Okl.  66,  90  P  100,  13  LRANS  1219, 
11    AnnCas   938. 

Pa. — Brlegel  v.  Philadelphia,  136 
Fa.  451,  19  A  1038.  20  AmSR  886. 


Tenn. — ^Burnett  v.  Maloney,  97 
Tenn.  697,  37  SW  689,  84  LRA  641. 

Tex. — Helgal  v.  Wichita  County,  84 
Tex.   392,  19   SW  662,   31  AmSR  63. 

Wis. — Montpeller  Sav.  Bank,  etc., 
Co.  V.  School  Dlst.  No.  5,  115  Wis. 
622,  92   NW  439. 

Wyo. — Powder  River  Cattle  C!o.  v. 
Johnson  County,  8  Wyo.  697,  29  P 
361,    81    P   278. 

See  also  Counties  S  2;  Schools  and 
School  Districts  [34  Cyc  831];  Towns 
[38  Cyc  698]. 

76.  Memphis  Trust  Co.  v.  St. 
Francis  Levee  Dlst,  89  JVrk.  284,  62 
SW  902;  Carson  v.  St.  Francis  Levee 
Dlst,  69  Ark.  613,  27  SW  690;  Peo. 
V.  .Reclamation  Dlst.  No.  551,  117 
Cal.  114.  48  P  1016;  Peo.  v.  Reclama- 
tion Dlst  No.  108,  53  Cal.  346;  Rec- 
lamation Dlst.  No.  70  V.  Sherman,  11 
Cal.  A.  399,  106  P  277.  See  also  Le- 
vees [25  Cyc  196]. 

78.  Peo.  V.  Dupuyt  71  HI.  661; 
Llttlewort    v.    Davis,    50    Miss.     403. 

[a]  Til*  ovanMen  of  tha  poor, 
being  the  public  agents  and  trustees 
of  the  towns,  in  respect  to  the  poor, 
have,  without  any  express  authority 
from  the  legislature,  a  capacity  to 
sue  co-extensive  with  their  public 
trusts  and  duties.  They  are  corpo- 
rations sub  modo.  Rouse  v.  Moore, 
18  Johns.  (N.  Y.)  407.  See  also  Pau- 
pers [30  Cyc  1068]. 

[b]  liavy  conrt^— Where  a  county 
levy  court  had  capacity  to  make  con- 
tracts In  reference  to  county  affairs, 
and  had  perpetual  succession,  it  was 
held  that  If  not  a  corporation  in  the 
full  sense  of  the  term  it  ■*Ba  a  qu&si 
corporation  and  might  sue  and  be 
sued  in  regard  to  any  manner  in 
which  by  law  It  had  rights  to  be 
enforced,  or  was  under  obligations 
which  it  refused  to  fulfill.  Levy  Ct. 
V.  Woodward,  2  Wall.  (U.  S.)  601, 
17  L.  ed.   851. 

[c]  School  boards,  cominisiioaan, 
ox  tmatasa  are  usually  regarded  as 
quasi  corporations.  Mobile  School 
Comrs.  v.  Putnam,  44  Ala.  606;  Peo. 
V.  Dupuyt  71  III.  651;  Trustees  of 
Schools  V.  Tatman,  13  111.  27;  Llt- 
tleworth  v.  Davis,  50  Miss.  403; 
Landls  V.  Ashworth.  57  N.  J.  L.  509, 
31  A  1017.  See  also  Schools  and 
School  Districts   (35   Cyc  832]. 

Id]  Board  of  sdncatlon. — Herald 
V.  Bd.  of  Education,  65  W.  Va. 
766,  66  SE  102,  31  LRANS  688.  And 
see  Whitehead  v.  Detroit  Bd.  of 
Education,  139  Mich.  490,  102  NW 
1028. 

le]  A  road  dlltrlot  is  neither  a 
corporation  nor  a  quasi  corporation 
in  South  Dakota.  Custer  County 
Bank  V.  Custer  Bank,  18  S.  D.  274, 
100   NW  424. 

[f]  Stata  board  of  pluunuMy.— 
King  V.  Kentucky  Bd.  of  Pharmacy, 
167   Ky.    52,    162    SW    561. 

[g]  Stata  board  of  agrleoltiixa. — 


For  later  cMiac,  davalopmanta  and  oluuurac  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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legislature.'^  Unincorporated  joint-stock  companies 
have  also  been  characterized  aa  quasi  corporations 
because,  although  not  corporations  in  the  proper 
sense,  they  have  by  statute  been  given  some  of  the 
attributes  of  a  corporation.'*  But  a  private  bank 
carried  on  by  an  individual  is  not  a  "quasi  cor- 
poration "  under  the  banking  law.  It  is  not  a  cor^ 
poration  in  any  sense." 

[i  50]  9.  Kinds  and  Olasaiflcation  nnder  Par- 
ticnlar  Statotes — a.  In  OenaraL  In  many  jurisdic- 
tions corporations  are  classified  by  statute,*"  and 
there  are  also  various  statutes  affecting  corporations 
which  are  applicable  in  terms  to  corporations  of  a 
particular  kind  or  class  or  for  a  particular  purpose 
specified  in  the  statute,  as,  for  example,  statutes  re- 
lating to  taxation  ;*^  to  individual  liability  of  offleers, 
stockholders,  or  members;*'  to  mortgages  and  en- 
enmbrances ,     to  the  consolidation  of  corporations  f* 


to  dissolution  or  winding  up;**  to  liability  for  in- 
jury to  or  death  of  employees;*'  to  bankruptcy  or 
insolvency;**  to  eminent  domain;**  to  laborers',  me- 


chanics', materialmen's,  logging,  and  other  liens,** 
etc. ;  and  it  is  not  always  easy  to  determine  the  class 
or  kiiid  to  which  a  particular  corporation  belongs.*'' 
This  question  is  also  important  in  determining 
whether  a  corporation  for  a  particular  purpose  can 
be  formed  under  a  particular  general  law,  or  under 
which  of  several  general  vCori>oration  laws  a  cor- 
poration for  a  particular  purpose  may  or  must  be 
incorporated.*'  And  it  may  arise  under  a  will  in 
determining  whether  a  jiarticular  corporation  comes 
within  the  description  in  a  devise  or  bequest 
therein,**  or  in  quo  warranto  or  other  actions  or 
proceedings  in  determining  whether  a  corporation 
was  formed  for  an  illegfal  or  an  unauthorized  pur- 
pose.** 

[i  51]  b.  Datermiiiaition  of  Ohaiacter.  As  a 
general  rule,  whether  a  corporation  or  proposed  cor- 
poration is  of  a  particular  kind  or  falls  within  a 


to  reorganization  by  purchasers  at  a  judicial  sele;**^    particular  class  depends  on  the  powers  conferred  on 


it  by  its  charter  or  by  its  articles  or  certificate  of 
incorporation  when  formed  under  a  general  law;** 
and  if  these  bring  it  within  a  particular  class  or 


Tongue  V.  State  Bd.  of  Agriculture, 
W  Or.   61.   105  P  260. 

Othar  boazOs  Mid  oflloen  see  Mu- 
nicipal Corporations  [28  Cyc  130, 
Ul). 

77.  Baeder  v.  Jennings,  40  Fed. 
1S9  [app  dism  164  U.  S.  60t.  14  SCt 
IISS,  38  L..  ed.  1075]  (so  holding  as 
to  the  'West  Jersey  Society,  which 
held  lands  under  a  grant  in  1692 
from  Daniel  Coz,  who  was  a  large 
proprietor  of  West  New  Jersey,  gov- 
ernor of  the  colony,  and  invested 
with  the  powers  of  government 
therein,  the  said  society  having  con- 
veyed large  tracts  of  the  land  and 
having  been  recognised  by  its  asso- 
ciation name  In  the  courts  and  by 
the  legislature). 

rs.  Adams  E^zpress  Co.  v.  Scho- 
fleld.  Ill  Ky.  832.  836,  64  SW  903,  23 
KyL  1120;  State  v.  Adams  Bxpress 
Co.,  66  Ifinn.  271,  274,  68  NW  108E, 
38  LRA  226;  Oak  Ridge  Coal  Co.  v. 
Rogers,  108  Pa.  147,  161.  And  see 
Raymond  v.  Colton,  104'  Fed.  219, 
226,  43  CCA  601  [certiorari  den  180 
U.  S.  639,  21  SCt  921,  46  L..  ed.  711] 
(where  such  an  association  was  said 
to  be  "subatantially  a  corporation"}: 
Peo.  v.  Coleman,  133  N.  T.  279,  287 
(where  it  was  said  that  a  "Joint 
stock  company  Is  a  partnership  with 
some  of  the  powers  of  a  corpora^ 
tlon").  See  also  supra  i  36;  and) 
Joint  Stock  Companies  [28  Cyc  4661. 

7S.  In  re  Purl's  Est.,  147  Mo.  A. 
lot.  125  SW  849. 

SO.    See  statutory  provisions. 

[a]  XUilstrattOBS. — (1)  Thus  it  was 

Erovlded  by  the  general  corporation 
iw  of  New  York  of  1892  aa  follows: 
"A  corporation  shall  be  either,  1.  A 
muttlclpal  corporation,  2.  A  stock  cor- 
poration, S.  A  non-stock  corpora- 
tion, or  4.  A  mixed  corporation.  A 
stock  corporation  shall  be  either,  1. 
A  moneyed  corporation,  2.  A  transpor- 
tation corporation,  or  3.  A  business 
corporation.  A  non-stock  corpora- 
tion shall  be  either,  1.  A  religious 
corporation,  or  2.  A  membership  cor- 

K ration.  A  mixed  corporation  shall 
either,  l.  A  cemetery  corporation, 
2.  A  library  coriioratfon,  3.  A  co- 
operative corporation,  4.  A  board  of 
trade  corporation,  or  6.  An  agri- 
cultural and  horticultural!  corpora, 
tion.  A  transportation  corporation 
•ball  be  either,  1.  A  railroad  corpora- 
tion, or  2.  A  transportation  corpora- 
tion other  than  a  railroad  corporation. 
A  membership  corporation  shall  in- 
clude benevolent  orders  and  Are  and 
soldiers'  monument  corporatlona" 
L.  (1892)  c  687  {  2.  (2)  This  section, 
however,  was  repealed  by  the  general 
corporation  law  of  1909  in  the  con- 
solidated laws  which  reads  as  fol- 
lows: "A  corporation  shall  be  either, 
1.  A  municipal  corporation,  2.  A 
stock  corporation,  or  3.  A  non-stock 


corporation.  A  stock  corporation 
shall  be  either,  1.  A  moneyed  cor- 
poration, 2.  A  railroad  or  other  trans- 
portation corporation,  or  3.  A  busi- 
ness corporation.  A  non-stock  cor- 
poration shall  be  either,  1.  A  religious 
corporation,  2.  A  membership  corpo- 
ration, or  3.  Any  corporation  other 
than  a  stock  corporation."  Gen  Corp. 
Li.  i  2.  Some  of  the  terms  used  in 
this  section  are  defined  In  {  3,  and 
various  particular  kinds  of  corpora- 
tions are  also  defined  and  described 
in  the  different  chapters  of  the  gen- 
eral laws  relating  to  those  corpora- 
tions. And  see  cases  Infra  this 
section. 

81.  Ark. — In  re  Arkansas  (Typress 
Shingle  Co.,  74  Ark.  28,  84  SW  1029. 

111.— Kohlsaat  v.  O'Connell,  266  111. 
271,   99   NE   689. 

Mass. — Dudley  v.  Jamaica  Pond 
Aqueduct  Corp.,   100   Mass.  183. 

N.  Y. — Pea  V.  Meiger,  98  App.  DIv. 
237,  90  NTS  488  [afl  181  NT  T.  61 
mem,  73  NE  1130  mem]. 

R.  I. — Newport  Reading  Room's 
Pet.,  21  R.  I.  440.  44  A  611. 

Tex. — State  v.  Fidelity,  etc.,  Co.,  36 
Tex.  Civ.  A.  214,  80  SW  544. 

See  also  Taxation  (37  Cyc  813,  825 
et  seq,  911  et  seq,  926  et  seq]. 

89.  Byers  v.  Franklin  Coal  Co.,  106 
Mass.  131;  Hawes  v.  Anglo-Saxon 
Petroleum  Co..  101  Mass.  385;  St. 
Paul  Merchants'  Nat.  Bank  v.  Minne- 
sota "Thresher  Mfg.  Co.,  90  Minn.  144, 
96  NW  767;  Senour  Mfg.  Co.  v. 
(Church  Paint,  etc.,  Co.,  81  Minn.  294. 
84  NW  109;  McComb  v.  Belknap,  24 
NTS  935,  SO  AbbNCas  119. 

XJaWIitjr  of  ahanbdldM  for  corpo- 
rate dslita  and  aoto  see  Infra  XII 

D., 

8&  Carlsbad  Water  C^>.  v.  New,  S3 
Colo.,  889,  81  P  34. 

KortcacM  Iv  oorporatloa  see  infra 
XIV,  D.  '        •- 

M,  Beggs  V.  Edison  Electric  lUum. 
Co.,  96  Ala.  296.  11  S  881,  38  AmSR 
84;  Colgate  v.  U.-S.  Leather  Co..  75 
N.  J.  J^.  229,  72  A  126,  19  AnnCas 
1262. 

OonaoUdatloa  of  corporatloiui  see 
infra  XVII.  , 

8S>  Com.  V.  Keystone  Electric 
Light,  etc.,  Co.,  193  Pa.  246,  44  A 
326. 

Beorsaaisatloa  of  ooiporatlon  see 
infra  3CVI. 

88.  Pocono  Spring  Water  Ice  Co.  v. 
American  Ice  Co.,  214  Pa.  640,  64  A 
398. 

SiaaotaUoa  of  oorporatloit  see  infra 
XVIII. 

87.  Angola   R.,   etc.,   Co.   v.   Butx, 
62  Ind.  A.  420,  98  NE  818;  Crawford, 
etc.,   Co,    v.    Gose,    (Ind.   A.)    82    NEj 
984. 

88.  Toxaway  Hotel  Co.  v  Smath- 
era,  216  U.  S.  439,  30  SCt.  263.  54  U 
ed.  568;  In  re  John  L.  Nelson,  etc. 


Co.,  149  Fed.  690;  Burdlck  v.  Dillon, 
144  Fed.  737,  55  CCA  603  [app  dism 
206  U.  S.  560.  27  SCt  782,  61  L.  ed. 
925];  Columbia  Ironworks  v.  Na- 
tional Lead  Co.,  127  Fed.  it.  62  CCA 
99,  64  LRA  646.  See  also  infra  {  62 
text  and  notes;  and  Bankruptcy  7 
C.  J.  p  1;  Insolvency  (23  (^01272]. 

ixtMolrtnoT  of  eoxporatbm  see  infra 
XV.  .    . 

89.  Lambom  v.  Bell,  18  Colo.  346, 
32  P  989,  20  LRA  241;  Minneapolis, 
etc.,  R.  Co.  V.  Manltou  Forest  Syndi- 
cate, 101  Minn.  132,  112  NW  IS.  See 
Eminent  Domain   [16  C^e  643]. 

SO.  Wells  V.  Christian,  165  Ind.  662, 
76  NE  618;  Kentucky  Lead,  etc.,'  (%. 
V.  New  Albany  Water  Works,  62  Ind. 
63;  Hall  v.  Guthrie,  103  SW  721.  31 
KyL  801;  Graham  v.  Magann  Fawke 
Lumber  Co.,  118  Ky.  192,  80  SW  799, 
26  KvL  70,  4  AnnCas  1026;  Interna- 
tional Boom  Co.  V.  Rainy  Lake  River 
Boom  Corp.,  97  Minn.  618,  107  NW 
736  Ooggtng  lien);  Richmond  First 
Nat.  Bank  v.  Wm.  R.  Trigg  Co.,  106 
Va.  827.  56  SE  168,  7  LRANS  744. 

•1.    See  infra  ii  51,  52. 

•8.   See  ihfra  I  118  et  seq. 

S3.  In  re  Pearsons,  126  Cal.  28B,  S7 
P  1016;  Nicholson's  Suoc.,  27  La. 
Ann.  346. 

84.  State  v.  New  Orleans  Water 
Supply  Co..  Ill  La.  1049,  36  S  117; 
Detroit  Driving  Club  v.  Fltsgerald, 
109   Mich.  670,    67   NW  899. 

SS.  U.  S. — Columbia  Ironworks  T. 
National  Lead  Co.,  127  Fed.  99,  62 
CCA  99,  64  LRA  645;  Boise  City 
Artesian  Hot,  etc..  Water  Co.  v. 
Boise  City.  123  Fed.  232.  69  CCA 
236  (quasi  public  corporation  de- 
nominated "private"  in  statutes). 

HI.— Taylor-Crltchfleld  Co.  ▼. 
Stuckart,  275  HI.  129.  113  NE  896; 
State  Public  Utilities  C^ommn.  v. 
Bethany  Mut.  Tel.  Assoc,  270  IlL 
183,  110  NE  334,  AnnCasl917B  49'5. 

La. — Staite  v.  New  Orleans  Water 
Supplv  Co..  Ill  La.  1049,  36  S  117; 
Nicholson's  Succ,  37  La.  Ann.  346. 

Mich. — Detroit  Driving  Club  v. 
Fitzgerald,  109  Mich.  670,  67  NW 
899. 

Minn. — Minneapolis,  etc,  R.  Co.  v. 
Manltou  Forest  Syndicate,  101  Minn. 
132,  112  NW  13;  International  Boom 
Co.  V.  Rainy  Lake  River  Boom  Corp., 
97  Minn.  613.  107  NW  735:  St.  Paul 
Merchants'  Nat.  Bank  v.  Minnesota 
Thresher  Mfg.  Co..  90  Minn.  144,  96 
NW  767;  Craig  v.  Benedictine  Sisters 
Hospital  Assoc,  88  Minn.  636,  93  NW 
669;  Senour  Mfg.  Co.  v.  Church  Paint, 
etc.,  Co.,  81  Minn.  294,  84  NW  109; 
Gould  v.  Fuller,  79  Minn.  414,  82  NW 
673:  Nicollet  Nat.  Bank  v.  Frlsk- 
Tumer  Co.,  71  Minn.  413.  74  NW  160, 
70  AmSR  334;  State  v.  Minnesota 
Thresher  Mfg.  Co^  4p  iiUm.2ik,,41 
NW  1020.  i  LRA  ^yCjOOQlc 
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description  it  belongs  to  that  class  or  description, 
although  the  articles  or  certificate  may  in  terms 
describe  it  otherwise  or  recite  that  it  was  formed 
under  a  different  statnte,"*  or  although  it  may  in- 
tend to  eng^e  and  even  actually  does  engage  in 
some  other  business  or  conduct  its  operations  in  a 
manner  not  authorized  by  its  chi^er,  articles,  or 
certificates,  or  although  the  declarations  of  its  o&- 
cers  may  aiww  some  other  purpose."  For  the  pur- 
poses of  some  statutes,  however,  the  character  of  a 
corporation  may  be  determined  by  what  it  actually 
does  rather  than  by  what  it  is  authorized  by  ito 


charter  to  do."  And  in  an  action  by  or  against  a 
corporation  it  will  be  regarded  as  of  the  kind  or 
class  indicated  by  its  name  and  the  allegations  in 
the  pleadings  when  there  is  nothing  to  show  the 
contrary  and  its  charter  is  not  introduced  in  evi- 
dence." 

[f  62]  c  Particalar  Oorporatioiu.  Among  the 
terms  employed  to  designate  particular  kinds  or 
classes  of  corporations,  most  of  which  have  been 
construed  or  applied  by  the  courts,  are:  "Munici- 
pal corporations jJ'^  "stock"  or  "joint  stock," 
"non-stock,"     "membership,"     and     "mutual;"* 


Mo.— In  re  St.  Louis  Christian 
Science  Inst.,  27  Mo.  A.  633. 

Mont. — Canyon  Creek  Irr.  Diat.  v. 
Martin,  82  Mont  8S»,  16»  P  418. 

Nebr. — McLeod  v.  Cotner  UnlT. 
Lincoln  Medical  College,  69  Nebr. 
6S0,  96  NW  265,  »S  NW  672. 

N.  J. — Preaa  Printing  Co.  v.  State 
Bd.  of  Aasessors,  El  N.  J.  L.  75,  16 
▲  17t;  Colgate  v.  U.  S.  Leather  Co., 
75  N.  J.  Eq.  228,  72  A  126,  19  Ann 
Caa  1262. 

N.  T. — Peo.  V.  Ellison,  188  N.  T. 
£23,  81  NE  447  [all  115  App.  Dlv.  254, 
101  NTS  65  (aff  £1  Misc.  413,  101 
NTS  444)1:  Matter  of  Mosea,  188 
App.  Dlv.  526,  123  NTS  443  [mod  60 
Misc.  637,  113  NTS  930];  Matter  of 
White,  118  App.  Dlv.  869.  103  NTS 
688;  McComb  v.  Belknap,  24  NTS 
935,  30  AbbNCas  119. 

"We  know  of  no  better  guide  for 
ascertaining  the  character  of  an  in- 
corporated Institution  as  the  ob- 
jects of  its 'organization  and  the  pur- 
pose or  purpoaea  to  which  it  is  de- 
voted, than  the  proviaiona  of  its  char- 
ter. In  fact  to  the  charter  alone 
muat  we  look  for  Information  on 
these  points."  Nlcholaon'a  Succ.,  37 
La.   Ann.   346,    347. 

[a]  "9b»  iMUUntr  pnzpoM  of  an 
asaociatlon  is  the  purpose  which  de- 
termines its  character."  Sheren  v. 
Mendenhall,  23  Minn.  92;  In  re  St. 
Louis  Christian  Science  Inst.,  27  Mo. 
A.  633. 

[b]  StatomMita  In  lay-laws. — The 
essential  nature  of  a  corporation  as 

feneral  or  mutual  cannot  be  afFeotod 
y  statements  In  Its  by-laws,  but  de- 
pends on  its  articles  of  Incorporation. 
Canyon  Creek  Irr.  Dlst  v.  Martin,  62 
Mont.  339,  159  P  418. 

Mi  Minneapolis,  etc.,  R.  Co.  v. 
Manltou  Forest  Syndicate,  101  Minn. 
132,  112  NW  13;  International  Boom 
■  Co.  V.  Rainy  Lake  River  Boom  Corp., 
97  Minn.  513,  107  NW  736;  State  V. 
Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  41  NW  1020,  3  LRA  610; 
McComb  V.  Belknap,  30  AbbNCas  119, 
34  NTS   935. 

"The  articles  of  association  state 
that  the  corporation  was  formed  un- 
der the  act  of  187}  relating  to  manu- 
facturing corporations,  but  this  does 
not  make  it  so.  To  determine  its 
actual  character,  we  must  look  to 
the  objects  of  its  formSitlon,  and  the 
nature  of  Its  business,  as  stated  In 
the  articles  themselves.  It  cannot  be 
made  one  kind  of  corporation  merely 
by  labelling  it  such,  if  its  declared 
objects  and  purposes  show  H  to  be 
something  else."  State  v.  Minnesota 
Thresher  Mfg.  Co.,  40  Minn.  213,  222, 
41  NW  1020,   3   LRA  610. 

[a]  Ballroads  and  strMt  railroads. 
—In  determining  under  what  title  of 
the  statutes  a  corporation  organized, 
the  fact  that  the  organizers  denomi- 
nated the  proposed  Improvement  a 
street  road  is  not  controlling,  where 
it  conclusively  appears  from  the  arti- 
cles that  it  was  not  the  purpose  of 
the  company  to  construct  street  but 
interurban    railroads    from    place   to 

Slace.      Minneapolis,    etc.,    R.    Co.    v. 
[anitou  Forest  Syndicate,  101  Minn. 
132,  112  NW  18. 

•7.  State  V.  New  Orleans  Water 
Supply  Co.,  Ill  La.  1049,  36  S  117; 
Nicholson's  Succ.,  37  La.  Ann.  346; 
Senour    Mfg.    Co.    V.    Church    Paint, 


etc.,  Co.,  81  Minn.  294,  84  NW  109; 
Nicollet  Nat.  Bank  v.  Frisk-Turner 
Co.,  71  Minn.  418,  74  NW  160,  70 
AmSB  834;  Matter  of  Moses,  138 
App.  Dlv.  625,  123  NTS  443  [mod  60 
Misc.  637,  113  NTS  9301;  MAter  of 
White,  118  App.  Dlv.  8«9„  103  NTS 
688. 

ra]  Other  statamants  of  ml*.— (1) 
"The  acts  of  the  ofllcers  or  members 
of  such  association,  even  through  a 
series  of  years,  cannot  impart  to  it 
a    different    character    or    different 

Eurpose  than  that  declared  and  fixed 
y  the  charter.  We  must  presume 
that  all  acta  and  proceedings  are  in 
strict  conformity  with  the  law  that 
created  it,  and  if  they  are  not,  they 
are  powerless  to  establish  a  differ- 
ent institution  with  other  objects 
and  ends  than  warranted  by  the 
terms  of  the  creative  acts."  Nichol- 
son's Succ,  37  La.  Ann.  846,  347. 
(2)  "The  nature  and  character  of .  a 
corporation,  as  disclosed  by  its  ar- 
ticles of  incorporation,  cannot  be 
changed  or  enlarged  by  the  acts  of 
its  ofBcers  in  conducting  a  business 
foreign  to,  and  in  excess  of.  Its 
powers.  Whether  a  corporation  de- 
parts from  the  powers  specifled  in 
its  articles  of  incorporation  and  en- 
gages in  ultra  vires  transactions  or 
not.  It  remains  until  dissolved  by 
competent  authority,  a  corporation 
of  the  character  and  for  the  purposes 
named  in  ita  articles."  Senour  Mfg. 
Co.  V.  Church  Paint, .  etc.,  Co.,  81 
Minn.  294,  299,  84  NW  109.  (3) 
"The  question  whether  a  corporation 
has  been  organised  for  an  Illegal  pur- 
pose must  be  determined  by  the  pro- 
visions of  its  charter,  and  not  by  the 
declarations  of  its  offlcers  or  agents." 
State  V.  New  Orleans  Water  Supply 
Co.,  Ill  La.  1049,  1061,  36  S  117. 

•8.  In  re  Coolldge  Refrigerator, 
etc.,  Co.,  190  Fed.  908;  In  re  Toledo 
Portland  Cement  Co.,  166  Fed.  83;  In 
re  Moench,  etc.,  Co.,  130  Fed.  686,  66 
CCA  37;  Columbia  Ironworks  v.  Na- 
tional Lead  Co.,  127  Fed.  99,  62  CCA 
99,  64  LRA  645  (all  of  which  were 
cases  of  the  application  of  the  Bank- 
ruptcy Act  to  corporations  engaged 
Principally  in  mercantile  and  manu- 
acturlng  pursuits);  Washington 
County  Nat.  Bank  v.  Motter,  97  Md. 
646,  56  A  313  (whether  a  corporation 
was  a  warehouseman).  Bankruptcy 
t  94. 

[a]  Bnrdea  of  proof.— While  the 
purpose  stated  in  the  charter  of  a 
corporation  may  not  be  conclusive  of 
the  nature  and  character  of  the  busi- 
ness to  be  transacted  by  it,  it  pri- 
marily indicates  the  purpose  for 
which  the  corporation  is  created,  and 
the  burden  is  on  those  who  challenge 
the  primary  purpose  stated  to  show 
that  It  is  In  fact  something  different. 
Com.  V.  Filbert  Pay.,  etc,  Co.,  229  Pa. 
231,  78  A  104. 

99.  Cottlngham  v.  Equitable  Bldg., 
etc.,  Assoc,  114  Ga.  9ib,  41  SE  72. 

1.  See  Municipal  Corporations  [88 
Cyc  117  et  seql 

3.  Barber  v.  Morgan,  89  Conn.  583, 
94  A  984,  AnnCasl916E  102:  Dade 
Coal  Co.  V  Penitentiary  Co.,  119  Qa. 
824,  47  SE  338;  Lelghton  v.  Lelghton 
Lea  Assoc,  146  App.  Dlv.  266^  130 
NTS  935;  Matter  of  Lampson,  22 
Mlsc  198,  49  NTS  576  [aft  33  App. 
Dlv.    49,   68   NTS    531    (aff  161    N.   T. 


611,  66  NE  9)]. 

[a]  jrolBt-«teek  oompaay, — (1) 
Joint-stock  companies  are  those  hav- 
ing a  joint  stock  or  capital  which  la 
divided  into  numerous  transferable 
shares,  or  consists  of  transferable 
stock.  Rapalje  &  L.  L.  D.  [dt  Llnd- 
ley  Partnership  6].  (2)  The  term 
"Joint  stock"  was  originally  applied 
to  those  companies  which  were 
formed  without  the  authority  of  any 
statute,  and  afterward  to  those 
formed  under  various  acts.  Rapalje 
&  L.  'L.  D.  [cit  Llndley  Bartner- 
shlp  6]. 

[b]  Btook  aad  mnBtock  or  mem- 
bersnip  ootpottMamm. — (l)  The  New 
Tork  statute  defining  a  stock  cor- 
poration declares:  "A  'stock  corpora- 
tion' is  a  corporation  having  a  capi- 
tal stock  divided  into  shares,  and 
which  is  authorized  by  law  to  dis- 
tribute to  the  holders  thereof  divi- 
dends or  shares  of  the  surplus  profits 
of  the  corporation,  A  corporation  is 
not  a  stock  corporation  because  of 
having  issued  certificates  called  cer- 
tificates of  stock,  but  which  are  in 
fact  merely  certificates  of  member- 
ship, and  \irhlch  is  not  authorized  by 
law  to  distribute  to  its  members  any 
dividends  or  share  of  profits  arising 
from  the  operations  of  the  corpora- 
tion." Gen.  Corp.  L.  i  3  subd  2. 
(2)  And  "the  term  'non-stock  cor- 
poration' includes  every  corporation 
other  than  a  stock  corporation." 
Gen.  Corp.  L.  {  8  subd.  3.  (3)  Un- 
der this  statute  it  was  held  that 
the  New  Tork  Building-Loan  Bank- 
ing Company  organized  undef  L. 
(1851)  c  122,  as  amended,  for  the 
purpose  of  aiding  its  members  in 
acquiring  real  estate,  mrklng  im- 
provements thereon,  aiul  the  accumu- 
lation of  a  fund  to  be  returned  to  Its 
members  who  should  not  obtain  ad- 
vances on  their  shares  when  tl^ 
funds  to  the  credit  of  the  share 
should  amount  to  the  par  value 
thereof,  was  not  a  stock  corporation, 
but  a  nonstock  or  membership  cor- 
poration, although  It  created  a  so- 
called  capital  stock  and  Issued  shares 
thereof.  Preston  v.  Reinhart,  109 
App.  Dlv.  781,  96  NTS  851  [aft  186 
N.  T.  655  mem,  78  NE  111  mem]. 
To  the  same  effect  Lelghton  v.  Leigh- 
ton  l^ea  Assoc,  146  App.  Dlv.  255, 
130  XTTS  935.  But  compare  Buker 
V.  Lelghton  Lea  Assoc,  63  App.  Dlv. 
507,  71  NTS  610;  Buker  v.  Lelghton 
Lea  Assoc,  18  App.  Dlv.  548,  46  NTS 
36  [rev  on  other  grounds  164  N.  T. 
557  mem,  68  NE  1085  mem];  Lelgh- 
ton V.  Lelghton  Lea  Assoc,  62  Misc. 
73,  114  NTS  918;  Burker  v.  Steele,  43 
NTS  346.  (4)  A  railroad  company  Is 
of  course  a  stock  corporation  within 
the  meaning  of  the  statute.  Oelberman 
V.  New  Tork,  etc,  R.  Co.,  29  NTS 
545.  (5)  Nonstock  corporations  in- 
clude colleges.  Matter  of  Lampson, 
22  Mlsc  198,  49  NTS  576  [aft  33  App. 
Dlv.  49,  53  NTS  631  (aff  161  N.  T. 
611,   56   NE   9)]. 

[c]  MembwntUp  coq^orattosa. — 
(1)  In  New  Tork  a  college  was  not 
a  membership  corporation,  within  the 
Membership  Corporations  Law  of 
1895  and  the  General  Corporation 
Law  of  1892,  classifying  the  dltterent 
kinda  of  corporations  into  municipal, 
atock,  nonstock,  and  mixed,  and 
subdividing     nonstock     corporations 


For  later  eases,  d«T«l«pBMnts  and  ohaacM  in  the  law  see  cumulative  Annoutlons,  f^me^tl^le,  page  and  note  number. 
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"mixed;"*  "moneyed;"*  "bankiiig  corporations;"'  1  various  other  financial  or  fidnciaiy  purposes  among 

Into  r«Ilrious  and  membership  cor- 
pontions;  the  TJnIveraity  Ijaw  of 
April  27,  1892,  which,  like  the  two 
other  and  later  acts,  was  the  work 
of  the  revision  commissioners,  hav- 
ing provided  a  complete  system  for 
Incorporation  of  colieses.  Matter  of 
Lunpaon,  22  Miso.  198,  49  NTS  676 
[aff  13  App.  Dlv.  49,  63  NYS  631 
(all  161    N.   T.    611,    66    NB   9)].     (2) 


Under  Membership  Corp.  L.  (1896 
art  1  t  2,  providing  that  "  'the  term 
membership  corporation  means  a  cor- 
poration hereafter  incorporated  un- 
der this  chapter,  or  heretofore  incor- 
porated under  any  law  repealed  by 
this  chapter,  but  does  not  Include  a 
membership  corporation  created  by 
special  law,"  "  and  art  3  {  40.  refer- 
ring specifically  to  cemetery  corpora- 
tions, and  deflnlner  such  a  conioration 
as  " '  any  corporation  heretofore  cre- 
ated for  cemetery  purposes  under  a 
law  repealed  by  this  chapter,  or 
hereafter  created  under  this  article,'  " 
°  a  cemetery  association  organized  un- 
der a  prior  special  law  Aot  repealed 
by  the  later  law  was  not  a  member- 
ship corporation  within  the  meaning 
of  the  later  law.  Jn  re  Owens,  79 
App.   DJv.   236.    238.  79   NYS    1114. 

[d]  a&  Ooamottont  a  Joint-stock 
corporation  is  one  orgranized  under  a 
general  statute  authorlzlngr  the  crea- 
tion of  such  corporations  and  provid- 
ing the  procedure  for  creating  It,  and 
Is  distinguished  from  a  corporation 
created  by  special  resolution  or  by 
act  of  the  legislature,  which  resolu- 
tion or  act  Is  the  charter  of  the  cor- 
poratioW.  when  It  is  accepted  and 
the  corporation  Is  organised  there- 
nnder,  and  the  corporation  is  a  char- 
tered corporation,  as  dlstlnguishea 
from  a  Joint-stock  corporation.  Bar- 
ber V.  Morgan,  89  Conn.  688,  94  A 
984,    AnnCaslSies:    102. 

[e]  Sto«k  aaA  nratnal  lasanuiae 
eempani—  ■■■A  "stock"  insurance 
company  or  association  "is  one  where 
the  stockholders  contribute  all  the 
capital,  pay  all  the  losses,  and  take 
all  the  profits,"  while  a  "mutual" 
company  or  association  "Is  one 
wherein  the  members  constitute  both 
the  insurer  and  the  Insured,  where 
the  members  all  contribute,  by  a  sys- 
tem of  assessments,  to  the  creation 
of  a  fund  from  which  all  losses  and 
liabilities  are  paid,  and  wherein  the 
profits  are  divided  among  themselves 
In  proportion  to  their  interests,"  and 
a  "mixed"  company  or  association 
"Is  such  as  the  term  Implies.  It 
embodies  the  characteristics  of  both 
the  others."  State  v.  WlUett,  171 
Ind.  296.  301,  86  NE  68,  23  LRANS 
197.  And  aee  State  v.  Alley.  96  Miss. 
730,  61  S  467.  See  also  Insurance 
[22  Cyc  13803. 

rf]  Ocaaral  and  mntnal;  Koatana. 
— ^The  essential  nature  of  a  corpora- 
tion as  aeneral  or  mutual  cannot  be 
affected  by  statements  of  its  by-lawa 
but  depends  on  Its  articles  of  Incor- 
poration (see  supra  {  51),  and  where 
an  Irrigation  company  has  com- 
mercially valued  capital  stock  and 
its  articles  declare  its  purpose  to 
supply  water  to  the  public,  it  Is  a 
corporation  for  profit,  and  not  a  mu- 
tual company,  so  as  to  give  its  stock- 
holders the  right  to  easement  In  the 
water  rigrtat  which  would  not  be  di- 
vested by  a  sale  by  the  corporation. 
Canyon  Creek  Irr.  Dlst.  v.  Martin,  62 
Mont.  839.   159  P  418. 

&  State  V.  Wtllett,  171  Ind.  296,  86 
NE  68,  23  LRANS  197. 

Ca]  •natated"  eorpora&oaa  la  ITaw 
TflrtL — (1)  In  this  state  }  2  of  the 
General  Corporation  Law  of  1892,  In 
Its  classification  of  corporations  in- 
cluded a  "mixed  corporation"  and 
such  corporation  was  defined  by  i  3 
as  "a  corporation  which  may  or  may 
not  have  capital  stock  at  Its  option." 
L.  (1892)  c  687  {!  2,  3.  See  supra 
section  60  note  80.  (2)  But  this 
statute  was  repealed  by  the  General 
Corporation  Law  of  1909,  omitting 
any  reference  to  such  corporations. 
(Consol.  L.  e  2*  11  2,  t),  (3)  and  It 


seems  that  there  i«  now  no  such  cor- 
poration in  New  York  as  a  mixed 
corporation  (Matter  of  Lampson,  22 
Misc.  198,  49  NYS  676  [aff  38  App. 
Dlv.  49,  63  NYS  631  (aff  161  N.  T. 
611,  66  NB  9)}). 

[b]  'Tfiisii"  lB0nnwae  cosuMalea 
or  aasoelatloaa  under  the  statutes  of 
Indiana  and  some  of  the  other  states 
are  those  which  are  neither  stock  nor 
mutual  companies  or  associations, 
but  embody  some  of  the  characteris- 
tics or  features  of  each  of  these. 
State  V.  Willett,  171  Ind.  296,  86  NE 
68,  23  LRANS  197;  State  v.  Alley,  96 
Miss.  720,  61  S  467.  Bee. also  supra 
note  2    [el. 

4.  Piatt  V.  Wllmot.  193  U.  S.  602, 
24  set  642,  48  L.  ed.  809;  Hobba  v. 
National  Bank  of  Commerce,  101  Fed. 
76,  41  CCA  206;  State  v.  Chance,  82 
Kan.  892,  108  P  791,  20  AnnCas  134; 
Hoblnson  v.  Attica  Bank,  21  N.  Y. 
406;  Poo.  v.  Now  York,  16  N.  Y.  424; 
State  V.  Fidelity,  etc.,  Co.,  31  Tex. 
Civ.  A.  214.   80  SW  644. 

[a]  '^Hoaeyed"  ooxporatlons^— (1) 
In  New  York  the  term  "moneyed  cor- 
poration" was  defined  by  the  Revised 
Statutes  and  by  the  Oeneral  Corpora- 
tion Law  of  1890  to  mean  a  "cor 
E oration  having  banking  powers,  or 
avlng  the  power  to  make  loans  upon 
pledges  or  deposits,  or  authorized  by 
law  to  make  Insurances."  1  Rev.  St. 
p  698  c  18  tit  2  art  3  9  51;  L  (1890) 
c  663  {  2.  And  the  present  General 
Corporation  Law  defines  It  as  "a  oor- 
poratlon  formed  under  or  subject  to 
the  banking  or  the  Insurance  law." 
L.  (1909)  c  28  I  3  (Consol.  L.  [19091 
c  23  $.3  subd  4).  (2)  The  term 
"moneyed  corporation"  has  been  held 
to  include  every  corporation  organ- 
ized to  do  the  business  of  banking 
(Robinson  v.  Attica  Bank.  21  N.  Y. 
406;  Talmage  v.  Pell,  7  N.  Y.  328: 
Glllet  V.  Moody,  3  N.  Y.  479);  (3)  of 
Insurance  companies  (Hill  v.  Reed, 
16  Barb.  (N.  Y.)  280);  (41  including 
mutual  insurance  companies  for  cer- 
tain purposes,  as  for  the  purpose  of 
taxation,  etc.  (Peo.  v.  New  York,  16 
N.  Y.  424;  Mutual  Ins.  Co.  v.  Erie 
County,  4  N.  Y.  442)  (5)  of  compa- 
nies formed  for  the  purpose  of  loan- 
ing money  on  real  and  personal  prop- 
erty and  of  buying  ana  selling  bonds 
and  mortgages  (Rep.  Atty.-Qen. 
[1893]  pp  182,  187);  (6)  of  companies 
formed  for  the  purpose  of  storing 
goods  and  loaning  money  (Rep.  Atty— 
Gen.  [1893]  p  193);  (7)  a  Kansas 
trust  company  empowered  to  receive 
deposits  and  to  loan  money  on  real 
estate  and  personal  security  (Piatt 
V.  Wllmot,  193  U.  S.  602,  24  SCt  642, 
48  L.  ed.  809,  construing:  the  New 
York  statutes);  (8)  and  a  foreign 
mortgage  loan  company  authorized 
to  Issue  and  sell  Its  debenture  bonds 
secured  by  mortgages  (Hobbs  v. 
National  Bank  of  Commerce,  101 
Fed.  75,  41  CCA  206.  construing  New 
York  statute).  (9)  The  term  in- 
cludes all  corporations  which  deal  In 
money  and  In  the  business  of  loaning 
money,  and  is  not  limited  to  banks. 
Mutual  Ins.  Co.  v.  Erie  County,  4 
N.  Y.  442.  (10)  In  Texas  the  term 
"moneyed  corporation"  as  used  In  the 
tax  law,  includes  all  classes  of  cor- 
porations organized  for  business  pur- 
poses, as  distinguished  from  public 
and  charitable  corporations,  and  thus 
Includes  a*Kuaranty  and  surety  com- 
pany. State  v.  Fidelity,  etc.,  Co.,  85 
Tex.  Civ.  A.  214,  80  SW  644.  (11) 
And  In  Kansas  a  company  Incor- 
porated for  pecuniary  profit,  although 
having  no  power  to  engage  in  bank- 
ing or  in  loaning  money,  or  to  write 
insurance.  Is  a  "moneyed  corporation," 
within  the  meaning  of  the  phrase  as 
used  in  the  Crimes  Act  (Gen.  St. 
[1909]  I  2621),  declaring  one  guilty 
of  forgery  who  fraudulently  makes 
false  entries  In  the  books  of  an  as- 
sociation of  that  character.  State 
V.  Chance,  82  Kan.  392,  893,  108  P 
791.   20  AnnCas  134. 

"Monayed,  ImalaAa,  ov  oomaum. 
olal"  oozporatioaa  see  cases  Infra 
not^  9. 


B.  V.  S. — Selden  v.  Ekiultable  Trust 
Co.,  94  U.  S.  419,  24  L.  ed.  249;  Wells 
V.  Northern  Pac.  R.  Co.,  23  Fed.  469. 
10  Sawy.  441. 

Ala, — Lomb  v.  Pioneer  Sav.,  etc., 
Co.,  106  Ala.  B91,  17  S  670. 

Colo. — Arapahoe  County  v.  Fidelity 
Sav.  Assoc.,  31  Colo.  47,  71  P  876. 

111.— Reed  v.  Peo.,  126  111.  692,  18 
NE  296,  1  LRA  324. 

Mo.— State  v.  Reld,  126  Mo.  48, 
28  SW  172. 

Nebr. — Hamilton  Nat.  Bank  v. 
American  L.  &  T.  Co.,  66  Nebr.  67, 
92   NW   189. 

N.  Y.— Pratt  v.  Short,  79  N.  T. 
437,    36    AmR   631. 

Or.— Pacific  Bldg.  Co.  v.  Hill,  40 
Or.  280,  67  P  103.  91  j\m8R  477,  66 
LRA  1^3. 

See  also  Banks  and  Banking  i  3. 

[a]  Banka  and  hanUnr  povsm  A*- 
fluad,. — (1)  "The  ordinary  and  usual 
powera  exercised  by  banks  are  to  dis. 
count  ilotes  and  receive  deposits. 
They  may,  and  often  do,  posses* 
other  powers;  but  these  are  the  or- 
dinary and  usual  powers  conferred 
upon  and  exercised  by  banks  and 
bankers.  Bouvler,  in  defining  a  bank, 
says:  'A  place  for  the  deposit  of 
money;  an  Institution  (generally  in- 
corporated) authorized  to  receive  de- 
posits of  money,  to  lend  money  and 
issue  promissory  notes,  (usually 
known  by  the  name  of  bank-notes), 
or  to  perform  some  one  or  more  of 
these  functions.'  'Banks  are  said  to 
be  of  three  kinds, — deposit,  discount 
and  circulation.'  (See,  also,  Peo.  v. 
Doty,  80  N.  Y.  226:  Pratt  v.  Short. 
79  N.  Y.  437,  36  AmR  631.)  Speakinr 
in  a  commercial  view,  Bouvler  is 
doubtless  correct  in  his  definition  of 
a  bank;  but  one  of  the  chief  char- 
acteristics and  one  of  the  most  es- 
sential elements  of  a  bank,  aa  that 
term  is  ordinarily  understood,  is  that 
it  is  a  place  for  the  deposit  of 
money."  Reed  v.  Peo.,  126  111.  692, 
696,  18  NE  296,  1  LRA  324.  (2)  The 
powers  and  functions  of  a  bank  are 
well  stated  In  Oulton  v.  Oerman 
Sav.,  etc.,  Soc,  17  Wall.  (U.  S.)  109, 
118,  2  L.  ed.  618,  as  follows:  "Banks 
In  the  commercial  sense  are  of  three 
kinds,  to  wit:  1,  of  deposit;  2,  of  dla- 
count;  8,  of  circulation.  Strictly 
speaking  the  term  bank  Implies  a 
place  for  the  depoait  of  money,  as 
that  is  the  moat  obvious  purpose  of 
such  an  Institution.  Originally  the 
business  of  banking  consisted  only 
In  receiving  deposits  such  as  bullion, 
plate,  and  the  like,  for  safe-keeping 
until  the  depoaltor  ahould  see  fit  to 
draw  It  out  for  use,  but  the  buaineaa. 
in  the  progresa  of  events,  was  ex- 
tended and  bankers  assumed  to  dis- 
count bills  and  notes  and  to  loan 
money  upon  mortgages,  pawn,  or 
other  security,  and  at  a  still  later 
period  to  issue  notes  of  their  own 
Intended  as  a  circulation  currency 
and  a  medium  of  exchange  instead  of 

?old  and  silver.  Modem  bankers 
requently  exercise  any  two  or  even 
all  three  of  those  functions,  but  It 
is  Htm  true  that  an  institution  pro- 
hibited from  exercising  any  mon» 
than  one  of  those  functions  Is  a  bank 
In  the  strictest  commercial  sense." 
See  also  Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  278,  288, 
19  AmR  181:  Columbus  Exch.  Bank 
v.  Hlnes,  3  Oh.  St.  31;  and  Banks  and 
Banking  9!  1,  6,  et  seq. 

[b]  Sxcaptional  or  Umltad  meal^ 
tag. — (1)  The  term  "banking  cor- 
poration" may  be  used  in  an  excep- 
tional or  limited  sense  In  a  statute. 
Rice  County  v.  Faribault  Citizens* 
Nat.  Bank,  23  Minn.  280;  State  v. 
Reld,  126  Mo.  43,  28  SW  172.  (2) 
The  term  "banking  corporation,"  as 
used  in  Const  (1857)  art  8,  relating 
to  the  liability  of  stockholders  in 
such  corporations,  was  held  to  mean 
banks  of  Issue,  and  not  banks  of  dis- 
count and  deposit  only.  Allen  v. 
Clayton,  63  Iowa  11,  16.  18  NW  663, 
60  AmR  716. 

.[c]    "BanWag"    oozvoratlOBS<— The 
following  have  been  held  to  bf  bank- 
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which  may  be  mentioned  " trusts;' 

Ing  corporations  tir  corporations  en- 
gaged In  banking  within  the  meaning 
of  particular  staitutes:  (1)  A  cor- 
poration designated  In  its  articles  of 
incorporation  as  "a  loan  and  trust 
oompaay,"  where  such  articles  pro- 
vided, among  other  things,  that  the 
general  nature  of  Its  business  should 
be  to  make  and  to  negotiate  loans, 
to  purchase  and  to  sell  notes,  mort- 
gages, stocks,  and  bonds,  to  borrow 
money  and  to  Issue  Its  own  obliga- 
tions therefor,  to  receive  money  on 
deposit,  and  to  execute  trusts,  and 
where  It  received  money  on  deposit 
and  paid  the  same  out  on  checks, 
bought  and  sold  commercial  paper, 
made  and  negotiated  loans,  bought 
and  sold  exchange  on  other  cities, 
and  also  transacted  much  of  the 
business  of  a  loan  and  trust  com- 
pany. Hamilton  -Nat.  Bank  v.  Amer- 
ican L..  &.  T.  Co.,  66  Nebr.  67,  92  NW 
189.  <2)  Savings  banks.  New  York 
Sav.  Bank  v.  Field.  S  Wall.  (U.  S.) 
495,  18  L.  ed.  207. 

[d]  On  the  othar  hand,  the  fol- 
lowing have  been  held  not  to  be 
banking  corporations  or  corporations 
engaged  in  banking:  (1)  Trust  com- 
panies, where  it  does  not  appear  that 
they  are  authorized  to  do  a  banking 
business.  Jenkins  v.  Neff,  186  U.  8. 
280,  22  set  SOS,  46  L.  ed.  1140:  Mer- 
cantile Nat.  Bank  v.  New  York,  121 
U.  8.  188,  169,  7  set  826,  30  L.  ed. 
895:  Selden  v.  Equitable  Trust  Co., 
94  U.  8.  419,  24  L.  ed.  249;  State  v. 
Reid,  125  Mo.  43,  28  SW  172  (holding 
that  a  trust  company  was  not  In- 
cluded within  the  provisions  of  a 
statute  making  It  a  felony  for  offlcers 
of  banks  or  banking  Institutions  to 
receive  deposits  when  the  bank  or 
banking  institution  should  be  insol- 
vent, although  such  trust  company 
had  and  exercised  some  of  the  func- 
tions of  a  bank,  and  although  it  re- 
ceived deposits  subject  to  check  in 
contravention  of  Its  charter);  Jen- 
kins v;  Neff.  168  N.  Y.  820,  67  NE 
408  [atr  186  U.  S.  230,  22  SCt  905,  46 
Li.  ed.  1140].  (2)  A  corporation 
whose  business  is  confined  to  the  in- 
vestment of  Its  capital  In  bonds  se- 
cured by  mortgage  on  real  estate, 
and  to  the  negotiation,  sale,  and 
guaranty  of  them.  Selden  v.  Equi- 
table Trust  Co.,  94  U.  S.  419,  24  L. 
ed.  249.  (3)  A  safe  deposit  and  sav- 
ings institution  authorized  to  receive 
deposits  and  to  pay  Interest  thereon 
and  to  loan  its  capital  and  funds, 
but  restricted  in  its  Investments  to 
speclfled  securities,  not  including 
commercial  paper,  and  not  authorized 
to  discount  such  paper.  Pratt  v. 
Short.  79  N.  Y.  437,  81  AmR  531.  (4) 
A  foreign  con^oration  making  loans 
on  security  of  real  estate  and  pledges 
of  its  own  stock.  Pacific  Bldg.  Co. 
v.  Hill,  40  Or.  280.  67  P  103,  91  Am 
SR  477,  56  LRA  163.  (6)  A  corpora- 
tion created  under  a  special  state 
statute  authorizing  It  to  engage  In 
the  express  business,  and  to  draw 
drafts  and  bills  of  exchange,  or  to. 
sell  and  buy  the  same,  in  the  course 
of  such  business.  Wells  v.  Northern 
Pac.  R.  Co.,  23  Fed.  469,  10  Sawy. 
441.  (6)  A  building  and  loan  asso- 
ciation. Liomb  v.  Pioneer  Sav.,  ete., 
Co.,  106  Ala.  591,  17  S  670  (holding 
that  a  building  and  loan  association 
was  not  a  banking  corporation  with- 
in the  meaning  of  U.  S.  Rev.  St. 
S  6243,  prohibiting  the  use  of  the 
word  "national"  in  the  corporate 
name  of  banking  corporations,  ex- 
cepting national  banking  corpora- 
tions). (7)  A  savings  association 
which  deals  only  with  its  members, 
and  which  issues  to  its  members 
stock  which,  with  the  earnings  and 
profits  thereon,  Is  payable  to  the 
stockholders  on  demand,  subject  only 
to  the  right  bf  the  association  to 
limit  the  aggregate  amount  of  with- 
drawals for  any  month  to  one  half  of 
the  amount  received.  Arapahoe 
County  v.  Fidelity  Sav.  Assoc,  31 
Colo.  47,  71  P  376.     (8)  A  mere  sav- 


'guaranty,"    "surety"    or    "security,' 


'loan," 


Ings  company  authorized  to  receli^e 
money  on  deposit,  to  loan  the  same, 
and  to  pay  interest  on  the  deposits, 
and  without  power  to  Issue  notes  for 
circulation.  State  v.  Louisiana  Sav. 
Co.,  12  La.  Ann.  568. 

Vndsr  tax  >tatat«  see  Taxation  [37 
Cyo  826]. 

6.  Jenkins  v.  NefT,  163  N.  Y.  320, 
67  NE  408  faff  186  U.  S.  230,  22  SCt 
905,  46  L.  ed.  1140];  Venner  v.  Farm- 
ers' L.  &  T.  Co.,  64  App.  Div.  271.  66 
NYS  773  (trust  company  under  New 
York  statute);  Perpetual  Executors, 
etc.,  Assoc.  V.  Swan,  [1898]  A.  C.  763, 
764.  See  also  Banks  and  Bankipg 
t  970  ct  seq. 

Tmat  compcuilst  as  banlrliiy  cox- 
ponutlon  sea  supra  note  6. 

7.  111. — Commercial  League  Assoc. 
V.  Poo.,  90  111.  166;  Vredenburgh  v. 
Physicians'  Defense  Co.,  126  111.  A. 
609. 

Iowa. — State  v.  Nichols,  78  Iowa 
747,   41  NW  4. 

Kari. — State  v.  Wichita  Mut.  Burial 
Assoc,  73  Kan.  179,  84  P  767. 

Ky. — Supreme  Commandery  U.  O. 
G.  C.  W.  V.  Hughes,  114  Ky.  176,  70 
SW  406,  24  KyL  985. 

Mich. — Citizens'  L.  Ins.  Co.  v.  In- 
surance Comr.,  128  Mich.  86,  87  NW 
126. 

Minn. — Physicians'  Defense  Co.  v. 
O'Brien,  100  Minn.  490,  111  NW  896. 

Nebr. — Modern  Woodmen  of  Amer- 
ica V.  Colman,  68  Nebr.  660,  94  NW 
814,  96  NW  154. 

Oh.— State  v.  Laylln,  73  Ob.  St.  90, 
76   NE  567. 

'  Pa. — Com.  V.  Provident  Bicycle  As- 
soc, 178  Pa.  636.  86  A  197,  86  LRA 
589. 

Tenn. — American  Surety  Co.  t. 
Folk.  124  Tenn.  139,  135  SW  778.  Ann 
Casl912D  1024  and  note. 

[a]  "Xmsazanc*"  ooxpoiatioaa; 
what  aze  Inoloaed,— (1)  An  Insurance 
corporation  is  one  whose  business  Is 
to  make  contracts  of  insurance. 
Vredenburgh  v.  Physicians'  Defense 
Co.,  126  III.  A.  609:  State  v.  Nichols, 
78  Iowa  747,  41  NW  4:  St.  Clement  v. 
L.'Institut  Jacques  Cartler,  95  Me. 
493,  50  A  376;  Com.  v.  Wetherbee, 
105  Mass.  149;  Physicians'  Defense 
Co.  V.  O'Brien,  100  Minn.  490.  Ill 
NW  396;  State  v.  Merchants'  Exch. 
Mut.  Benev.  Soc,  72  Mo.  146:  State 
V.  Laylin.  73  Oh.  St.  90.  76  NE  567; 
State  v.  Pittsburg,  etc.,  R.  Co.,  68  Oh. 
St.  9,  67  NE  93,  96  AmSR  635.  64 
LRA  405;  Com.  v.  Provident  Bicycle 
Assoc,  178  Fa.  636,  36  A  197,  36  LRA 
589;  Com.  V.  Equitable  Ben.  Assoc, 
137  Pa.  412,  la  A  1112.  See  Insur- 
ance [22  Cyc  1385].  (2)  And  the 
term  when  used  in  a  statute  or  a 
rule  of  law  includes  corporations  for 
the  various  kinds  of  insurance,  if 
they  are  within  the  purpose  of  the 
statute  or  the  rule  and  are  not  ex- 
cluded thereby.  Block  v.  Valley  Mut. 
Ins.  Assoc,  62  Ark.  201.  12  SW'477, 
20  AmSR  166;  Peo.  v.  Rose,  .174  111. 
310,  51  NE  246,  44  LRA  124;  Physi- 
cians' Defense  Co.  v.  O'Brien,  100 
Minn.  490,  111  NW  396;  State  v. 
Hogan,  8  N.  D.  801.  78  NW  1061,  73 
AmSR  759,  45  LRA  166:  National 
Mut.  Aid  Soc.  V.  Lupoid,  101  Pa.  Ill; 
In  re  Solebury  Mut.  Protective  Soc, 
3  Del,  Co.  (Pa.)  139;  American  Surety 
Co.  v.  Folk.  124  Tenn.  139,  135  SW 
778.  AnnCasl912D  1024  and  note; 
Presbyterian  Ministers'-  Fund  v. 
Thomas,  126  Wis.  281,  105  NW  801, 
110  AmSR  919;  Shakman  v.  U.  S. 
Credit  System  Co.,  92  Wis.  366.  66 
NW  628.  53  AmSR  920.  32  LRA  383. 
(3)  It  therefore  includes  mutual  as 
well  as  stock  Insurance  companies, 
and  In  Its  broadest  sense  Includes 
mutual  benefit  or  aid  associations 
and  fraternal  benefit  societies  having 
Insurance  features.  Block  v.  Valley 
Mut.  Ins.  Assoc,  62  Ark.  201.  12  SW 
477,  20  AmSR  166;  Word  v.  Southern 
Mut.  Ins.  Co.,  112  Qa.  585,  37  SE  897; 
State  V.  Nichols,  78  Iowa  747.  41  NW 
4;  State  v.  Wichita  Mut.  Burial  As- 
soc, 73  Kan.  179,  84  P  757   (associa- 


tion organized  for  the  ^purpose  of  se- 
curing to  each  of  Its  members  a 
burial  costing  to  a  certain  amount 
In  consideration  of  stipulated  assess- 
ments to  be  paid  by  such  members 
during  their  nves);  Grand  Lodge  A. 
O.  U.  W.  V.  Edwards,  (Ky.)  85  SW 
701;  Supreme  Commandery  U.  O.  G. 
C.  W.  V.  Hughes,  114  Ky.  175,  70  SW 
405,  24  KyL  984;  St.  Clement  v.  Lln- 
stltut  Jacques  Cartler,  96  Me.  493,  60 
A  376;  Com.  v.  Wetherbee,  105  Mass. 
149;  Citizens'  L.  Ins.  Co.  v.  Insur- 
ance Comr.,  128  Mich.  85,  87  NW  126; 
State  »f.  Alley,  96  Miss.  720,  51  S  467; 
State  v.  Merchants'  Exch.  Mut. 
Benev.  Soc,  72  Mo.  148;  Herzberg  v. 
Modem  Brotherhood  of  America,  110 
Mo.  A.  328,  85  SW  986;  State  V. 
Brawner,  15  Mo.  697;  Modern  Wood- 
men of  America  v.  Colman.  68  Nebr. 
660,  94  NW  814,  96  NW  154;  National 
Mut.  Aid  Soc  V.  Lupoid,  101  Pa.  Ill; 
In  re  Solebury  Mut.  Protective  Soc, 
3  Del.  Co.  (Pa.)  139  (corporation  for 
mutual  insurance  of  its  members 
against  lose  of  property  by  theft); 
Knoxvllle  Co-operative  F.  Ins.  Order 
V.  Lewis,  12  Lea  (Tenn.)  136;.Zell  v. 
Herman  Farmers'  Mut.  Ins.  Co.,  75 
Wis.  521,  44  NW  828.  But  see  Amer- 
ican Home  L.  Ins.  Co.  v.  Drake,  30 
App.  (D.  C.)  263.  See  also  Beneficial 
Associations  {  1  et  seq;  Insurance 
[22  Cyc  1387,  1410];  Mutual  Benefit 
Insurance  [29  Cyc  7].  (4)  It  In- 
cludes corporations,  whatever  their 
name  may  be,  for  the  purpose  of 
what  Is  known  as  credit,  guaranty, 
fidelity;  and  casualty  Insurance.  Peo. 
v.  Rose,  174  111.  310,  51  NEB246,  44 
LRA  124  (corporations  for  guaran- 
teeing the  fidelity  of  persons  holding 
places  of  trust,  and  the  performance 
of  contracts  and  undertakings,  and 
becoming  surety  on  bonds):  State  v. 
Hogan,  8  N.  D.  301,  78  NW  1061,  73 
AmSR  769,  46  LRA  166  (a  corpora- 
tion which  undertakes  to  guarantee 
a  fixed  revenue  per  acre  for  farming 
lands,  and  which.  In  order  to  do  so, 
contracts,  for  a  speclfled  considera- 
tion, to  pay  such  fixed  amount  per 
acre  for  the  crop  grown  on  said  lan<t 
,  irrespective  of  its  value) ;  American 
Surety  Co.  v.  Folk,  124  Tenn.  139, 
136  SW  778,  AnnCasl912D  1024  (fidel- 
ity insurance);  Shakman  v.  U.  S. 
Credit  System  Co.,  92  Wis.  866,  66 
NW  528,  53  AmSR  920,  32  LRA  383 
(a  corporation  for  making  contracts 
to  indemnify  merchants  or  manufac- 
turers, either  wholly  or  partially,  for 
loss  by  the  insolvency  of  customers). 
(5)  On  the  other  hand,  in  some  juris- 
dictions a  distlndtion  is  made  by  the 
corporation  or  insurance  laws  be- 
tween Insurance  corporations  proper 
and  mutual  benefit  or  aid  associa- 
tions and  fraternal  societies,  whose 
object  is  not  Insurance  generally,  but 
merely  the  mutual  benefit  or  pro- 
tection of  their  members  and  those 
dependent  on  them,  or  their  heirs, 
devisees,  and  legatees,  and  it  has 
been  held  in  these  jurisdictions  in  a 
number  of  oases  that  the  term  "in- 
surance company"  or  "Insurance  cor- 
poration" did  not  apply  to  such  com- 
panies or  associations,  even  though 
their  purpose  may  be  regarded  as 
Insurance  in  the  general  and  en- 
larged sense  of  that  term.  Penn 
Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  72  Fed.  413.  19  CCA 
286.  88  LRA  38  (in  Pennsylvania; 
Knights  of  Pythias  and  Royal  Ar- 
canum); Lyon  v.  United  Moderns,  148 
Cal.  470,  83  P  804,  113  AmSR  291,  4 
LRANS  247,  7  AnnCas  672;  Marshall 
V.  Grand  Lodge  A.  O.  U.  W.,  133  Cal. 
686,  68  P  25;  Peterson  v.  Manhattan 
L.  Ins.  Co.,  244  HI.  329,  91  NE  466, 
18  AnnCas  96;  Rockhold  v.  Canton 
Masonic  Mut.  Ben.  Soc.  129  111.  440, 
21  NE  794,  2  LRA  420;  Martin  V. 
Stubblngs.  126  111.  387,  18  NE  667,  9 
AmSR  620;  Commercial  Leagrue  As- 
soc V.  Peo..  90  III.  166  (holding  that 
an  association  issuing  policies  on  the 
lives  of  its  members  payable  In  case 
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of  death  to  the  member's  widow, 
children,  betrs,  and  devisees,  and  to 
them  alone,  and  which  provided  by 
its  by-laws  that  each  member  might 
be  assessed  for  the  general  expense 
fond  such  sums  as  might  be  deter- 
mined on  by  the  trustees,  not  to  ex- 
ceed a  certain  sum  In  any  one  year, 
no  annual  dues  or  premiums  being 
required,  and  no  money  being  re- 
ceived by  the  members  as  profits  or 
otherwise,  was  not  a  life  Insurance 
company  within  a  statute  requiring 
for  such  company  before  transaction 
of  business  a  capital  of  one  hundred 
thousand  dollars  in  money  or  securi- 
ties); State  V.  Iowa  Mut.  Aid  Assoc, 
59  Iowa  126.  12  NW  782  (mutual  aid 
association  for  the  Insurance  of  Its 
own  members  against  loss  by  death, 
sickness,  or  accident):  Louden  v. 
Modem  Brotherhood  of  America,  107 
Minn.  12.  119  NW  42B;  Westerman  v. 
Supreme  L^dge  K.  of  P.,  196  Mo.  870, 
94  SW  470.  5  LRANS  1114  (Knights 
of  Pythias) ;  State  v.  Taylor,  56  N.  J. 
L.  49,  27  A  797  [aff  M.  N.  J.  L.  715 
mem,  SI  A  771  mem];  Supreme  Coun- 
cil O.  C.  P.  V.  Falrman,  10  AbbNGas 
(N.  T.)  162,  62  HowPr  386:  State  v. 
Mutual  Protection  Assoc,  26  Oh.  St. 
19;  Northwestern  Masonic  Aid  As- 
soc V.  Jones,  164  Pa.  99,  26  A  253, 
IS  AmSR  810;  Com  v.  Equitable  Ben. 
Assoc.  137  Pa.  412,  18  A  1112;  Com. 
T.  National  Mut.  Aid  Assoc.  94  'Pa. 
481.  See  also  Beneficial  Associa- 
tions 9  1;  Insurance  [22  Cyc  14101; 
Mutual  Benefit  Insurance  [29  Cyc  71. 
({)  And  It'haa  also  been  held  In  such 
jurisdictions  that  a  question  in  an 
application  for  life  Insurance  as  to 
whether  the  applicant  has  his  life 
insured  in  "any  other  company,"  or 
whether  he  has  applied,  for  Insurance 
in  any  other  company'  and  been  re- 
fused, does  not  include  Insurance  or 
an  application  for  Insurance  in  a 
mutual,  benefit  or  aid  association  or 
fraternal  society.  Penn  Mut.  L.  Ins. 
Co.  v.  Mechanics'  Sav.  Bank,  etc., 
Co..  72  Fed.  413.  19  CCA  286,  38 
LRA  33  (in  Pennsylvania);  Lyon  v. 
United  Moderns,  148  Cal.  470.  83  P 
804,  113  AmSR  291,  4  LRANS  247.  7 
AnnCas  672;  Peterson  v.  Manhattan 
L.  Ins.  Co.,  244  III.  329,  340,  91  NK 
4<6.  18  AnnCas  96.  Compare  Life  In- 
surance [25  C!yc  819,  820].  (7)  "The 
term  'Insurance  company,'  in  its 
broader  meaning.  Includes  fraternal 
beneficiary  societies;  in  Its  restricted 
sense  and  confining  it  to  Its  literal 
meaning  it  does  not  Include  such  so- 
cieties." Peterson  v.  Manhattan  L. 
Ins.  Co.,  supra.  (8)  The  term  does 
not  include  an  association  whose  con- 
tracts with  its  members  provide  that, 
if  a  member  pays  an  initiation  fee 
and  certain  annual  dues  for  nine 
years  and  until  he  Is  married,  and 
also  an  assessment  on  the  marriage 
of  any  associate,  and  promises  on 
pain  of  forfeiture  of  all  rights  under 
the  contract  that  he  win  not  get 
married  for  two  years,  the  company 
will  pay  one  thousand  dollars  to  his 
wife,  the  amount  to  be  collected  by 
an  assessment  on  the  associates,  if 
not  already  In  the  treasury.  State  v. 
Towle.  80  Me.  287,  14  A  195.  (9)  Nor 
does  the  term  Include  an  association 
established  by  a  railway  company. 
composed  of  some  or  all  of  Its  em- 
ployees and  the  company,  for  the 
purpose  of  accumulating  and  main- 
taining a  relief  fund  created  by  the 
voluntary  contributions  from  their 
wages  by  employees  who  apply  for 
membership  In  aeSd  fund  and  are  ad- 
mitted, the  railway  company  to  take 
charge  of  and  be  responsible  for  the 
funds,  to  make  up  deficiencies  In  the 
same,  to  supply  facilities  for  con- 
docting  the  business  and  to  pay  the 
operating  expenses,  to  supply  surgi- 
cal attendance  for  injuries  received 
<n  its  service,  and  to  pay  the  mem- 
Mra  or  their  designatea  beneficiaries 
the  stated  share  of  the  benefit  fund 
90  raised  from  wages  retained  by  the 
company.  State  v.  Pittsburg,  etc..  R. 
Co.,  (8  Oh.  St.   »,   67  NE  93,  96  Am 


SR  636,  64  LRA  405.  To  Same  effect 
Maine  v.  Chicago,  etc.,  R.  Co.,  109 
Iowa  260.  70  NW  680,  80  NW  315: 
Donald  v.  Chicago,  etc.,  R.  Co.,  93 
Iowa  284,  61  NW  971,  33  LRA  492; 
Beck  v.  Pennsylvania  R.  Co..  63  N.  J. 
L.  232,  43  A  908,  76  AmSR  211;  John- 
son V.  Philadelphia,  etc.,  R.  Co.,  163 
Pa.  127.  29  A  854.  (10)  The  term 
does  not  Include  an  association 
which  contracts  with  its  members 
for  a  specified  annual  sum  to  repair 
bicycles  in  case  of  accident,  and  to 
replace  those  destroyed  by  accident 
or  stolen,  but  not  to  pay  any  money 
(Com.  V.  Provident  Bicycle  Assoc, 
178  Pa.  686,  86  A  197,  36  LRA  589); 
(11)  OP  a  corporation  for  the  pur- 
pose of  conducting  the  business  of  a 
mercantile  reporting  company  and 
supplying  merchants  with  financial 
reports  as  to  the  responsibility  of 
customers,  although  it  assumes  a  re- 
sponsibility to  Its  clients  for  the  ac- 
curacy, of  Its  reports  to  the  extent  of 
the  amount  of  credit  extended  by  the 
client  to  the  customer  on  whom  the 
corporation  has  reported,  not  to  ex- 
ceed the  amount  of  loss  actually  sus- 
tained by  the  client  (Peo.  v.  May, 
162  App.  Dlv.  216.  147  NTS  487  [afT 
212  N.  7.  661  mem.  106  NE  1039 
mem]);  (12)  or  a  corporation  for  the 
purpose  of  "Ihspectlon  and  certifica- 
tion as  to  the  sanitary  condition  of 
buildings  and  premises"  (Peo.  v. 
Rosendale,  142  N.  T.  126.  129,  36  NE 
806).  (13)  It  has  also  been  held  in 
some  Jurisdictions  not  to  include  a 
corporation  making  contracts  by 
which.  In  consideration  of  the  pay- 
ment of  a  certain  amount,  it  agrees 
to  defend  at  its  own  expense,  not  ex- 
ceeding a  fixed  amount,  all  suits 
against  Its  policyholders  for  dam- 
ages, such  as  suits  for  negligence,  or 
against  a  physician  for  malpractice, 
etc.,  but  does  not  undertake  to  pay 
any  Judgment  that  may  be  obtained 
in  such  suits  or  even  the  costs  that 
may  be  adjudged  therein.  Vroden- 
burgh  V.  Physicians'  Defense  Co..  126 
111.  A.  609;  State  v.  Laylln.  78  Oh. 
St.  90,  76  NB  567.  Contra  Physi- 
cians' Defense  Co.  v.  Cooper,  188 
Fed.  832  [aft  199  Fed.  676,  118  CCA 
50,  47  LRANS  290];  Physicians'  De- 
fense Co.  V.  O'Brien.  100  Minn.  490, 
111  NW  396. 

[b]  OlusUoation  of  lasiunuuie 
oompaaies*— Insurance  companies  are 
usually  classified  into  life,  health, 
accident,  fire,  marine.  Inland,  mutual 
Ijeneflt,  etc.  Fidelity  Mut.  Life  As- 
soc. V.  Mettler,  186  U.  S.  308,  22  SCt 
662,  46  L.  ed.  922;  Merchants'  Life 
Assoc  V.  Yoakum.  98  Fed.  251.  39 
CCA  66;  Idaho  Mut.  Co-op.  Ins.  Co.  v. 
Myer,  10  Ida,  294,  77  P  628;  Union 
Cent.  L.  Ins.  Co.  v.  Chownlng,  86 
Tex.  664.  26  SW  982,  24  LRA  504; 
New  York  Fidelity,  etc..  Co.  v.  Alll- 
bone^  15  Tex.  Civ.  A.  178,  39 
SW  832  [air  90  Tex.  660,  40  SW 
399]. 

[c]  •took,  mntaal,  HUl  iiilx«4U — 
There  are  three  kinds  of  "insurance 
companies,"  stock,  mutual,  and 
mixed;  A  "stock  company"  Is  one 
where  the  stockholders  contribute  ail 
the  capital,  pay  all  the  losses,  and 
take  all  the  profits.  "A  mutual  com- 
pany" is  one  wherein  the  members 
oonstltute  both  the  insurers  and  the 
insured,  where  the  members  all  con- 
tribute, by  a  system  of  assessments, 
to  the  creation  of  a  fund  from  which 
all  losses  and  liabilities  are  paid,  and 
wherein  the  profits  are  divided 
among  them8elv.e8  In  proportion  to 
their  Interests.  "Mixed  companies" 
are  such  as  the  term  implies.  They 
embody  the  characteristics  of  both 
the  others.  State  v.  WlUett,  171  Ind. 
296,  86  NE  68,  23  LRANS  197.  See 
supra  text  and  notes  2,  3. 

As  «>  monayed  eoiporatlmi  see 
supra  note  4. 

msnrasce  ooinpaalAS  for  pnxyoaes 
of  taxatloB  see  'Taxation  [37  Cyc  838 
«t  seq], 

8.      Employers'     Liability    Assur. 


Corp.  v.  CJoulter.  116  Ky.  805,  74  SW 
1053,  25  KyL  200. 

[a]  An.  iBsnranoe  oompsBy  (1)  Is 
not  a  guaranty  or  security  company 
within  St.  (1899)  t  4077,  Imposing  a 
franchise  tax  on  various  corporations. 
Including  guaranty  or  security  com- 
panies and  every  like  company,  ^tna 
L.  Ins.  Co.  V.  Ck>ulter,  116  Ky.  787.  74 
SW  1O50.  25  KyL  193.  (2)  But  a  cor- 
poration which  is  in  name  an  insur- 
ance company,  but  which  is  doing  a 
guaranty  or  security  business,  is 
within  such  statute  and  subject  to 
the  tax.  Employers'  Liability  As- 
sur. Corp.  V.  Cfoulter,  116  Ky.  806,  74 
SW  1053,  25  KyL  200. 

[b]  "£o«n,  mortngm,  saonzlty, 
gHAranty  or  Indeouilvy  oompany."— 
A  corporation  authorized  by  its 
charter  "to  establish  a  public  ex- 
change and  mart  for  receiving  de- 
posits of  and  transferring  earnest 
moneys,  stocks,  bonds  and  other  se- 
curities .  .  .  and  for  the  procpre- 
ment  and  making  of  loans  on  the 
same  .  .  .  guaranteeing  the  pay- 
ment of  bonds  or  other  obligations," 
was  held  to  be  a  "loan,  mortgage, 
security,  guaranty  or  Indemnity 
company,"  and  a  corporation  "hav- 
ing the  power  and  receiving  money 
on  deposit,"  within  the  meaning  of 
the  New  York  act  of  1874  (L.  [1874] 
c  324  {  1),  requiring  every  such  cor- 
poration to  make  a  report  semian- 
nually to  the  superintehdent  of  the 
banking  department,  so  that,  on  its 
refusal  to  make  such  reports,  an  ac-  ' 
tlon  was  properly  brought  to  dis- 
solve the  corporation.  Peo.  v.  Mutual 
Trust  Co.,  96  N.  Y.  10. 

[c]  Oradlt  ffnasantjr  or  other  IB- 
sunuice  company. — An  amendment 
of  the  articles  of  a  mercantile 
agency  corporation  originally  organ- 
ized under  the  Business  Corporations 
Law  for  the  purpose  of  conducting 
the  business  of  a  mercantile  report- 
ing company  and  supplying  mer- 
chants   with    financial    reports    as    to 

.the  responsibility  of  customers  at 
the  date  of  such  report,  so  as  to 
assume  by  such  amendment  a  re- 
sponsibility to  its  clients  for  the  ac- 
curacy of  its  reports  and  to  pro- 
vide the  measure  of  damages  in 
case  they  prove  to  be  inaccurate,  and 
not  otherwise,  such  damages  not  to 
exceed  In  any  event  the  amount  of 
credit  extended  by  the  client  to  the 
customer  on  whom  the  corporation 
has  reported,  and  not  to  exceed  the 
amount  of  loss  actually  sustained 
by  the  client,  does  not  make  the  cor- 
poration a  credit  guaranty  company 
within  the  Insurance  Law  (Cons.  L. 
c  28  J  170  subd  2),  or  any  other 
kind  of  an  Insurance  company.  Peo. 
v.  May,  162  App.  Dlv.  215,  147  NYS 
487  [aft  212  N.  Y.  661  mem,  106  NB 
1039  mem]. 

9.  Adams  v.  Boston,  etc.,  R.  Co., 
1  P.  Cas.  No.  47,  Holmes  80:  McLeod 
V.  Cotner  Univ.  Lincoln  Medical  Col- 
lege, 69  Nebr.  550,  96  NW  265,  98 
NW  672;  Greenough  v.  Tiverton  Po- 
lice Comrs.,    30   R.   I.   212,    74  A  785, 

'136  AmSR  953. 

[a]  "BnaJness"  poipozstions ;  wliat 
■X*  tnctnOed. — (1)  The  term  "busi- 
ness corporations"  generally  means 
a  corporation  engaged  in  financial 
dealings,  buying  and  selling,  trafilc, 
and  mercantile  transactions  in  gen- 
eral. Greenough  v.  Tiverton  Police 
Comrs..  80  R.  I.  212,  74  A  785,  13S 
AmSR  963.  (2)  And  the  term  has 
been  held  to  include  a  chattel  loan 
comi>any  (Apsey  v.  Chattel  Loan  Co., 
216  Mass.'  864,  103  NE  899,  although 
the  statute  under  which  it  was  or- 
ganised required  two  of  the  directors 
to  be  appointed  by  public  officers); 
(3)  a  corporation  organised  to  manu- 
facture, distill,  buy,  sell,  import,  ex- 
port, exchange,  and  otherwise  ac- 
quire, hold,  own,  deal  in,  or  dispose 
of   wines,   spirits,   liquors,   ales,   and 

1  beers,  at  wholesale  or  retail  or  other- 
wise ■  (Qreenough  v.  Tiverton  Police 
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pnse; 

Comra,  SO  It.  I.  lit,  74  A  786,  13  C 
AmSR  961);  (4)  a  cemetery  corpora- 
tion ortranlsed  to  provide  a  place  for 
the  burial  of  the  dead,  with  author- 
ity to  sell  burial  lots,  and  engaKed 
in  selUnK  such  lots  and  maintaining 
a  cemetery  (Bast  Hill  Cemetery  Co. 
V.  Thompson,  (Ind.  A.)  97  NE  1036): 
(S)  a  corporation  for  purchasing  and 
reclaiming  swamp  lands  (Peo.  v. 
Hagar,  52  CU.  l7l,  184  [app  dlsm 
154  U.  a.  639,  14  set  1186,  24  Ij.  ed. 
1044]  [clt  Vandall  v.  South  San 
Francisco  Dock  Co.,  40  Cal.  831);  (6) 
and  a  corporation  engaged  In  leasing 
its  own  property,  and  collecting 
rents  therefor,  with  power  to  sue 
and  be  sued,  to  contract  debts,  and 
to  dispose  of  Its  property.  Is  a 
"moneyed,  business,  or  commercial 
corporation,"  within  the  Federal 
Bankruptcy  Act  (In  re  R.  L.  Radke 
Co.,  193  Fed.  736).  (7)  It  has  also 
been  held  that  an  Incorporated  social 
society  whose  .capital  stock  is  di- 
vided into  shares,  although  not  a 
"business  corporation"  in  the  strict 
sense,  is  such  a  corporation  In  so 
far  as  its  classification  is  necessary 
to  bring  it  within  the  Rhode  Island 
statute  imposing  taxes  on  such 
bodies.  Newport  Reading  Room's 
Pet,  21  R.  I.  440,  44  A  511.  (8)  On 
the  other  hand,  "business  corpora- 
tions" do  not  include  a  board  of  trade 
organized,  not  for  business  or  pecun- 
iary gain,  but  for  the  purpose  of 
enforcing  their  rules  and  regulations 
for  advancement  of  morals  and  the 
improvement  of  their  members  (Peo. 
V.  Chicago  Bd.  of  Trade,  80  III.  134); 
(9)  an  association  organised,  as 
shown  by  its  certificate  of  incorpora- 
tion, for  social  fellowship,  with  the 
privilege  of  providing  for  its  mem- 
bers, refreshments,  etc.,  such  a 
corporation  being  a  "social  club" 
within  a  statute  authorizing  the  in- 
corporation of  societies  without  cap- 
ital stoclc,  and  not  a  "business  cor- 
poration," within  a  statute  providing 
for  the  Incorporation  of  corporations 
for  the  transaction  of  any  lawful 
business  (Hanger  v.  Com..  107  Va. 
872,  66  SB  67):  (10)  an  educational 
institution,  although  authorized  to 
acquire  and  convey  property  neces- 
sary tb  the  accomplishment  of  Its 
object,  and  to  charge  tuition  for  in? 
structioQ  (McLeod  v.  Cotner  Univ. 
Iiincoln  Medical  College,  69  Nebr. 
660,  96  NW  266.  98  NW  672);  (11) 
or  a  trades  council,  the  only,  element 
of  business  In  which  it  is  engaged 
being  the  furnishing  to  tradesmen 
of  printed  cards  certifying  that  they 
are  proper  persons  for  the  members 
of  trades  unions  to  deal  with,  suit- 
able to  be  displayed  in  conspicuous 
E laces  in  such  tradesmen's  places  of 
usiness,  and  which  Is  supplemented 
by  the  issue  of  a  small  pamphlet 
containing  the  names  and  addresses 
of  tradesmen  and  persons  in  busi- 
ness in  the  town,  with  Itemp  of  in- 
formation and  advice,  no  compensa- 
tion being  either  required  or  received 
by  the  trades  council  from  the 
tradespeople  for  granting  or  continu- 
ing such  indorsements  (Barr  v.  Es- 
sex Trades  Council,  63  N.  J.  Eq.  101, 
30  A  881).  (12)  The  term  "business 
or  commercial  corporations"  in  the 
former  bankruptcy  law  was  held  to 
include  railroad  companies  (Adams 
v.  Boston,  etc.,  R.  Co.,  1  F.  Cas.  No. 
47,  Holmes  30:  In  re  California  Pac. 
R.  COy  4  F.  Cias.  No.  2,316,  3  Sawy. 
240:  Rankin  v.  Florida,  etc.,  R.  Co., 
20  F.  <3a«.  No.  11,667;  winter  v.  Iowa, 
etc,  R.  Co.,  30  F.  Cas.  No.  17,890, 
2  Dill.  487)  (13)  and  insurance  cor- 
porations (In  re  Hercules  Mut.  Life 
Assur.  Soc,  12  F.  Cas.  No.  6,402,  6 
Ben.  86;  In  re  Independent  Ins.  Co., 
13  F.  (3as.  No.  7,017,  Holmes  103). 
(14)  In  some  states,  however,  "busi- 
ness corporations"  are  distinguished 
or  classlfled  separately  from  rail- 
road, insurance,  and  banking  cor- 
porations, and  in  these  states  the 
term  may  not  apply  to  such  cor- 
porations.    See   NT  Y.   Gen.   Corp,   L. 


(1909)  (  2  (Ctena.  L.  o  18  {  1);  rapra 
section  50  note  80. 

la     aUto  ▼.  Micbel,  118  Ija.  4,  SO 

S   869. 

la]  OMpocattom  imibUMU—A  cor- 
poration formed  to  act  as  agent  and 
broker  in  insurance  matters  Is 
authorized  under  a  statute  providing 
for  the  formation  of  corporations  to 
carry  on  "business  or  enterprises." 
SUte  V.  Micbel,  113  La.  4,  86  S  869. 

11.  Santa  (3ara  Female  Academy 
V.  Sullivan.  116  111.  376,  6  NE  183,  56 
AmR  776;  Iowa  Hut  Tornado  Ins. 
Assoc.  V.  Gilbertson,  129  Iowa  658, 
106  NW  163;  American  Matinee  As- 
soc. V.  Stats  Secretary,  140  Mich. 
679,  104  NW  141-  Stete  v.  Home 
Co-op.  Union,  63  Oh.  St  647.  69  NE 
220. 

[a]  Oorpocatioaa  for  or  act  for 
upaounlacy  profit;"  what  ars  ta- 
oradMI'— (1)  A  corporation  for  "pe- 
cuniary profit"  means  for  the  pecunt- 
ary  profit  of  its  stockholders  or 
members.  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  376,  6 
NE  188,  66  AmR  776.  (2)  And  the 
term  applies  of  course  to  all  private 
trading  or  business  xsorporations 
which  come  within  this  definition. 
See  cases  infra  this  and  following 
notes.  (3)  The  term  has  also  been 
held  to  include  a  mutual  insurance 
company  (Iowa  Mut.  Tornado  Ins. 
Assoc,  v.  aUbertson,  129  Iowa  668, 
106  NW.  163);  (4)  a  cooperative 
corporation  for  the  purpose  of  deal- 
ing in  real  estate  (State  v.  Home 
Co-op.  Union,  63  Oh.  St  647,  59  NE 
220);  (6)  and  a  corporation  formed 
for  fraternal  purposes  and  to  pro- 
vide suitable  and  permanent  accom- 
modations by  erection  of  a  suitable 
building  (Lincoln  Park  Chapter  177 
R.  A.  M.  V.  Swatek,  106  111.  A.  604 
[ate  on  other  grounds  2Q4  UL  228,  68 
NE  429  (semble)]).  (6)  But  it  has 
been  held  not  to  Include  a  board  of 
trade  (Peo.  v.  Chicago  Bd.  of  Trade, 
80  111.  134);  (7)  an  educational  In- 
stitution, although  authorized  to  ac- 
quire and  convey  property  necessary 
to  the  accomplishment  of  its  object 
and  to  charge  tuition  for  Instruction 
(Santa  Clara  Female  Academy  v.  Sul- 
livan, 116  111.  375,  6  NE  183,  66  AmR 
776;  McLeod  v.  Cotner  Univ.  Lincoln 
Medical  College,  69  Nebr.  660,  96  NW 
266,  98  NW  672);  (8)  hospitals, 
asylums,  and  other  pureljr  charitable 
or  benevolent  corporations,  even 
though  some  patients  may  pay  (In 
re  Ihmes,  164  Iowa  20,  134  NW  429; 
McDonald  v.  Massachusetts  Gen. 
Hospital,  120  Mass.  432,  21  AmR 
629);  (9)  a  corporation  organized  for 
the  purpose  of  Improving  the  breed 
of  horses  by  promoting  the  interests 
of  the  American  trotting  turf,  with- 
out providing  for  a  capital  stock  or 
for  acquiring  any  property,  except 
from  membership  fees  and  annual 
fees  (American  Matinee  Assoc,  v. 
Secretary  of  State,  140  Mich.  679, 
104  NW  141);  (10)  or  a  corporation 
like  the  Salvation  Army, /organized 
for  benevolent,,  religious,  or  philan- 
thropic purposes,  and  required  by  its 
charter  to  set  apart  for  such  pur- 
poses its  entire  receipts,  so  that  no 
member  or  employee  shall  receive 
anv  pecuniary  profit  except  reason- 
able compensation  for  services  In 
effecting  the  purposes  of  the  cor- 
poration (San  Antonio  v.  Salvation 
Army,  (Tex.  Civ.  A.)  127  SW  860). 
(11)  Where  an  academy  is  farmed 
out  by  the  trustees  to  the  principal 
who  conducts  it  under  their  super- 
vision, they  reserving  all  of  tneir 
powers  under  the  charter,  the  rental 
which  they  receive  .from  the  prin- 
cipal, and  which  Is  applied  by  them 
to  erecting  buildings  and  improving 
the  grounds  of  the  Institution,  with- 
out any  personal  gain  to  themselves, 
is  not  a  "pecuniary  profit,"  within 
the  meaning  of  L.  (1886)  c  908  i  4 
subd  7,  which  provides  for  the  tax- 
ation of  educational  institutions  if 
any  ofllcer  thereof  shall  be  entitled 
to  receive  pecuniary  profit  therefrom 


other  than  reasonable  compensation 
for  services  rendered  in  effecting  its 
educational  purposes.  Peo.  v. 
Mezger,  98  App.  Div.  237,  90  NTS 
488  [aS  181  N.  T.  611  mem,  73  MB 
1110  mem]. 

U.  U.  S. — Toxaway  Hotel  Co.  v. 
Smattaers,  216  U.  S.  439,  30  SCt  26S. 
64  Ii.  ed.  668:  In  re  New  York,  etc. 
Water  Co..  98  Fed.  711  faff  102  Fed. 
1004,   43  (XA  911. 

Aria — In  re  Minnesota,  etc.,  (3on- 
str.  Co.,  7  Ariz.  137,  60  P  881. 

Cal. — Peo.  V.  Blake,   19   CaL    679. 

Minn. — Flnnegan  v.  Noerenberg,  62 
Minn.  239,  53  NW  1160,  38  AmSR 
662,  18  LRA  778. 

Pa — Pocono  Spring  Water  Ice  Co. 
V.  American  Ice  Co.,  214  Pa  640,  64 
A  398;  In  re  Roofing,  etc,  (^n- 
tractors'  Assoc,  200  Pa.  Ill,  49  A 
894. 

[a]  'Trading"  corporatloiui  or 
ooxpoiatloas  "for  trada  or  oom- 
marc*;"  what  ■>•  l&clndsd. — (1)  A 
"trading"  corporation  or  a  corpora- 
tion engaged  in  "trade  or  commerce" 
is,  strictly  speaking,  one  engaged  in 
trade  or  in  trsule  or  commerce  In 
the  ordinary  meaning  of  those  terms- 
and  a  trader  in  this  sense  is  defined 
to  be  one  who  makes  it  his  business 
to  buy  merchandise  or  goods  and 
chattels  and  to  sell  the  same  for  the 
purpose  of  making  a  profit  and 
commerce"  is  an  allied  term  mean- 
ing generally  substantially  the  same 
thing.  In  re  New  York,  etc.,  Water 
Co.,  98  .Fed.  711,  713  [aff  102  Fed. 
1004,  43  CCA  911.  To  same  effect 
Toxaway  Hotel  Co.  v.  Sraathers.  218 
U.  S.  439.  447.  448.  30  SCt  263.  54  L. 
ed.  668;  In  re  Charles  Town  Light, 
etc.,  Co.,  183  Fed.  160  [aff  184  Fed. 
986,  106  CCA  4881;  In  re  Kingston 
Realty  Co.,  160  Fed.  445,  87  CCA  406; 
Wilkes  Barre  First  Nat.  Bank  v. 
Wyoming  Valley  Ice  Co.,  136  Fed. 
466;  In  re  U.  S.  Hotel  Co.,  134  Fed. 
226,  67  CCA  163,  68  LRA  588;  In  re 
White  Star  Laundry  Co.,  117  Fed. 
670;  and  infra  note  13.  (2)  "The 
word  'trade,'  in  its  broadest  signifi- 
cation, includes  not  only  the  busi- 
ness of  exchanging  commodities  by 
barter,  but  the  business  of  buying 
and  selling  for  money,  or  commerce 
and  traffic  generally.''  May  v.  Rice, 
101  U.  S.  231.  237.  S6  L.  ed.  797;  Po- 
cono Spring  Water  Ice  Co.  v.  Amer- 
ican Ice  Co.,  214  Pa.  640,  64  A  398. 
To  same  effect  Turner  v.  Hardcastle, 
11  C.  B.  N.  S.  683.  103  ECL  683,  142 
Reprint  964.  For  broader  meaning 
of  terms  see  infra  this  note  lb].  (3) 
These  terms  have  been  held  to  in- 
clude the  following  corporations:  A 
corporation  chartered  for  the  purpose 
of  erecting  a  dam  and  the  cutting, 
storing,  and  selling  of  Ice.  Pocono 
Spring  Water  Ice  Co.  v.  American 
Ice  Co.,  214  Pa.  640,  64  A  398.  (4) 
A  corporation  chartered  for  the  ^\xr- 
pose  of  carrying  on  a  wholesale  and 
retail  ice  business,  and  which  in 
fact  sold  not  only  Ice  of  its  own 
harvesting,  but  also  large  quantities 
which  It  purchased  from  third 
parties.  Wilkes  Barre  First  Nat 
Bank  v.  Wyoming  Valley  Ice  Co..  136 
Fed.  466.  But  see  In  re  New  York, 
etc..  Ice  Lines,  147  Fed.  214.  77  CCA 
440  (holding  that  a  corporation  or- 
ganized to  buy,  gather,  store,  and 
preserve  ice,  and  to  ship  and  vend 
the  same,  and  which  carried  on  Its 
business  by  renting  small  bodies  of 
water  from  which  it  cut  the  ice 
which  it  stored,  shipped,  and  sold, 
only  two  or  three  times  in  a  number 
of  years  buying  small  quantities  of 
ice  when  its  own  supply  ran  short, 
was  not  engaged  in  trading  within 
the  meaning  of  the  Bankruptcy  Act). 
(6)  A  company  for  maintaining  a 
sanatorium  or  a  private  hospital.  In 
re  San  Gabriel  Sanatorium.  95  Fed. 
271  .  [dlsappr  In  re  Elk  Park  Min., 
etc.,  Co.,  101  Fed.  422;  and  other 
cases  infra].  (6)  A  corporation  en-, 
gaged  in  the  business  of  buying 
electricity  and  reselling  it  to  cus- 
tomers  at    a    profit.     In    re    Charles 
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eantile"  or  "commercial;""  corporations  which  are  ]  chartered  or  organized  for  the  stated  purpose  of 


Town  Ufht,  etc.  Co.,  18S  F«d.  160 
[«fl  184  Fed.  986.  10  OCA  4881.  <7) 
A  corporation  to  carry  on  a  general 


stock,  bond,  grain,  and  brokerage 
bnsineaa,  and  authorized  to  trade  on 
Its  own  behalf  In  stocks,  bonds, 
grains,  etc.,  and  to  lease  and  dis- 
pose of  real  and  personal  property, 
in  re  Lelshton,  147  Fed.  311.  (8) 
A  Uvery  or  boarding  stable  corpora- 
tion principally  engaged  in  boarding 
norses  for  its  customers,  including 
the  complete  care  of  them,  and  also 
the  care  of  wagons,  harness,  etc.,  for 
which  purpose  it  purchases  and  sup- 

Cles  hay,  oats,  grain,  etc  In  re 
orton  Boarding  Stables,  108  Fed. 
7*1;  In  re  Odell,  18  F.  Cas.  No. 
10,418,  9  Ben.  209.  17  NatBankReg  78. 
Contra  infra  this  note  (35).  (9)  A 
corporation  to  carry  on  the  business 
of  buylnjT  and  selling  stocks,  bonds, 
and  public  securities.  In  re  ^itts- 
burgb  Stock  Ezch.,  26  PittebLegJNS 
(Pa.)  808.  But  see  infra  this  note  [a] 
(24).  (10)  On  the  other  hand  the  iTol- 
lowlng  have  been  held  not  to  be  "trad- 
ing" corporations  or  corporations  for 
or  engacred  in  trade  or  commerce:  A 
hotel  company  (Toxaway  Hotel  Co. 
r.  Smathers,  216  U.  S.  489,  30  SCt 
263,  64  U  ed.  558:  In  re  U.  S.  Hotel 
Co..  134  Fed.  227,  67  CCA  163,  68 
LRA  £88;  Tombstone  First  Nat.  Bank 
r.  Abilene  Hotel  Co.,  46  Tex.  Civ.  A. 
S95.  108  SW  1120).  (11)  although  it 
also  maintains  two  country  stores 
largely  as  an  Incident  to  the  location 
of  its  hotels  in  a  thinly  settled 
mountainous  region  (Toxaway  Hotel 
Co.  V.  Smathers,  supra).  (12)  A 
conmratlon  engaged  In  conducting  a 
restaurant  (In  re  Excelsior  Cafe  Co., 
175  Fed.  294;  In  re  Wentworth 
Lunch  Co..  159  Fed.  413,  86  CCA  893 
Caff  217  U.  S.  591,  30  SCt  694,  54  L,. 
ed.  895]),  (13)  or  a  restaurant  and 
saloon  or  cai£  (In  re  Chesapeake 
Oyster,  etc  Co.,  112  Fed.  960.  But 
see  dictum  In  re  Wentworth  Lunch 
Co.,  supra).  (14)  An  educational  in- 
stitution, although  authorised  to  ac- 
quire and  convey  property  necessary 
to  'the  accomplishment  of  its  object 
and  to  charge  tuition  for  instruction. 
McLeod  V.  Lincoln  Medical  (Allege, 
69  Nebr.  660,  96  NW  266,  98  NW  672. 
(IS)  A  mutual  insurance  company. 
In  re  Cameron  Town  Mut.  F.,  etc., 
Ina  Co..  96  Fed.  766.  And  see  dictum 
Elk  Park  Hin.,  etc.,  Co.,  101  Fed. 
422.  (16)  A  corporation  conducting 
the  business  of  a  general  fire  insur- 
ance agency.  In  re  Moore,  etc,  Co., 
173  Fed.  732.  (17)  A  mining  com- 
pany whose  principal  business  is 
mining  and  not  buying  and  selling. 
In  re  Keystone  Coal  Co.,  109  Fed. 
872:  In  re  Woodslde  Coal  Co.,  105 
F^^66;  In  re  Elk  Park  MIn.,  etc., 
Co..  101  Fed.  422.  (18)  A  corporation 
engaged  in  giving  theatrical  per- 
formances. -  In  re  Oriental  Soc,  104 
Fed.  976.  To  same  efTect  In  re  J.  J. 
Reisler  Amusement  Co.,  171  Fed.  283. 
(19)  An  incorporated  social  club.  In 
re  Fulton  Club.  113  Fed.  997.  (20) 
A  carrier  or  .transportation  corpora- 
tion. In  re  H.  J.  Quimby  Freight 
Forwarding  Co.,  121  Fed.  139;  In  re 
Philadelphia,  etc.,  Tranap.  Co.,  114 
Fed.  408.  (21)  A  corporation  en- 
gaged in  renting  films  for  moving 
pictures.  In  re  Imperial  Film  Ehcch., 
198  Fed.  80.  117  (JCA  188.  (22)  A 
real  estate  company,  the  principal 
business  of  which  is  the  holding  of 
undeveloped  real  estate.  Altonwood 
Park  Co.  v.  Owynn,  160  Fed.  448,  87 
CCA  409.  (23)  A  corporation  en- 
gaged In  buylag  and  selling  Improved 
and  unimproved  real  estate.  In  re 
Kingston  Realty  Co.,  160  Fed.  445,  87 
CCA  406.  (24)  A  trust  company  en- 
gaged In  buying  and  selling  stocks, 
bonds,  and  other  securities.  In  re 
SuretT  Guarantee,  etc.,  Co.,  121  Fed. 
73,  56  CCA  664  (under  Bankruptcy 
Act).  But  see  In  re  Pittsburgh  Stock 
Sxch..  36  PittsbLegJNS  (^i.)  808 
(supra  .this  note).  (16)  A  corporation 
conductlns  a  public  warehouse  in 
which  It  reeeives  and  stores  grain 
and  other  msrcfaandlse  for  hire,  is- 


suing receipts  therefor.  In  re  Pacific 
Coast  Warehouse  Co.,  128  Fed.  749. 
(26)  A  corporation  copduptlng  the 
business  of  a  cold  storage  -ware- 
house, although  it  also  operated  a 
pipe  line  running  through  the  street 
and  connected  with  storage  rooms  of 
others,  which  it  refrigerates  by 
means  of  brine  pumped  through  the 
pipes  and  circulated  fn  such  rooms, 
returning  to  the  tank  in  its  own 
plant,  the  brine  being  made  in  Its 
plant.  In  re  Philadelphia  Freezing 
Co.,  174  Fed.  702.  (27)  An  irrigation 
corporation  organlaea  to  furnish 
water  for  the  irrigation  of  rice  fields. 
In  rs  Bay  City  Irr.  Co.,  135  Fed.  850. 
(28)  A  corporation  to  supply  the 
citizens  of  a  municipality  witn  gas 
or  light  and  fuel.  Vanderberg  v. 
Kansas  City,  Missouri  Qas  Co.,  126 
Mo.  A.  600,  105  SW  17.  (29)  A  cor- 
poration engaged  in  the  business  of 
soliciting  advertisements  and  plac- 
ing them  in  newspapers  at  rates 
previously  obtained  from  such 
papers.  In  re  Snyder,  etc.,  Co.,  133 
Fed.  806.  (80)  A  corporation  con- 
ducting a  circulating  library.  In  re 
Parmelee  Library,  120  Fed.  185,  66 
CCA  ess.  (31) V  A  corporation  en- 
gaged in  the  laundry  business.  In 
re  White  Star  Laundry  Co.,  117  Fed. 
570.  (32)  A  corporation  organized 
to  construct  railroads,  turnpikes, 
ditches,  etc.,  although  it  temporarily 
furnished  its  employees  with  grocer- 
ies, clothing,  etc  In  re  Minnesota, 
etc,  Conatr.  Co.,  7  Ariz.  137,  60  P 
881.  (33>  A  building  ahd  loan  as- 
sociation organized  to  accumulate  a 
fund  from  contributions  of  its  mem- 
bers, from  which  loans  are  to  be 
made  to  assist  members  in  the  pur- 
chase of  real  estate,  the  profits  of 
which  business  are  divided  among  Its 
members.  In  rs  New  York  Bldg.- 
Loan  Banking  Co.,  127  Fed.  471. 
(34)  A  corporation  which,  although 
incorporated  to  buy,  sell,  use,  and 
deal  In  water  for  power,  manufactur- 
ing, and  hydraulic  purposes,  has  con- 
fined itself  to  supplying  water  to 
municipal  corporations  and  the  resi- 
dents thereof,  receiving'  compensa- 
tion in  the  shape  of  fixed  rentals, 
even  though  It  obtains  part  of 
Its  water  by  purchase.  In  re  New 
Tork,  etc..  Water  Co.,  98  Fed, 
711  [aff  102  Fed.  1004,  48  CCA  91]. 
To  same  effect  First  Nat.  Bank  v. 
Council  BlufTs  City  Water-Works 
Co.,  66  Hun  412,  9  ^^7S  859.  (36)  A 
corporation  organized  to  conduct  a 
general  livery  and  boarding  stable 
business,  ana  engaged  In  buying, 
keeping,  and  hiring  its  horses  and 
vehicles  for  profit,  and  keeping, 
feeding,  and  caring  for  the  horses 
and  vehicles  of  oth»-s  for  pay,  but 
not  engaged  in  buying  and  selling 
horses,  vehicles,  or  feed  as  a  busi- 
ness. Gallagher  v.  De  Lancey  Stables 
Co.,  158  Fed.  S81.  Contra  supra  this 
note   (8). 

[b]  BrmA  msMiliig  of  tsrm^— (1) 
In  some  cases  the  terms  "trade"  and 
"commerce"  have  been  given  a 
broader  meaning  than  in  some  of  the 
cases  supra  this  note.  Peo.  v.  Blake, 
19  Cal.  679;  and  other  cases  infra 
this  note.  (2)  Thus  in  California  It 
was  held  that  a  corporation  organ- 
ized for  the  purpose  of  introducing 
water  into  a  city  and  supplying  its 
inhabitants  and  public  buildings  with 
the  same,  and  for  the  transaction  of 
such  other  business  relating  thereto 
as  might  be  necessary  or  proper, 
could  properly  be  formed  under  a 
statute  for  the  fomiatlon  of  corpo- 
rations for  various  specified  pur- 
poses, "or  for  the  purpose  of  en- 
graglng  in  any  species  of  trade  or 
commerce."  It  was  said  In  this  case: 
"The  language,  'for  the  purpose  of 
engaging  in  any  species  of  trade, 
foreign  or  domestic,'  is  sufficiently 
comprehensive  to  include  companies 
formed  for  the  purpose  contemplated 
by  the  company  in  questioh.  Though 
the  sale  of  the  water  to  be  Intro- 
duced is  not  mentioned  in  the  arti- 
cles of   incorporation,   it  la   evMMit 


that  this  was  the  object  which  the 
corporation  had  in  view.  It  was  to 
deal  in  water  as  a  matter  of  busi- 
ness— to  furnish  the  article  to  con- 
sumers upon  considerations  to  be  re- 
ceived— ^that  the  company  was 
formed.  Water,  when  collected  in 
reservoirs  or  pipes,  and  thus  sepa- 
rated from  the  original  source  of 
supply,  is  personal  property,  and  is 
as  much  the  subject  of  sale— an  kr- 
ticle  of  commerce— as  ordinary  goods 
and  merchandise.  Elngaging  in  the 
business  of  furnishing  it  to  the  in- 
habitants of  a  city  for  equivalent 
considerations  to  be  received.  Is  en- 
gaging in  'a  species  of  trade  or  com- 
merce' within  the  meaning  of  the 
act.  Ice  companies  organized  to  fur- 
nish the  inhabitants  of  a  city  with 
ice,  and  gas  companies  organised  to 
fnmish  them  with  gas,  and  the  com- 
pany bf  question  organized  to  supply 
them  with  water,  all  stand  upon  the 
same  footing.  'Hiey  are  engaged  'in 
a  species  of  trade  or  commerce,' 
though  not  in  the  technical  accepta- 
tion of  the  terms  'trading'  or  'com- 
mercial corporations.' "  Peo.  v. 
Blake,  19  Cal.  579,  683,  596.  (3)  So, 
it   seems,   of   a   corporation   for   the 

fiurpose  of  purchasing  Und  reclaim- 
ng  swamp  lands.  Peo.  v.  Hagar,  62 
Cal.  171,  184  [app  dism  154  17.  S.  639, 
14  SCt  1186,  24  L.  ed.  1044}.  (4^ 
And  In  Minnesota  the  Word  "trade," 
as  used  in  a  statute  authorising  the 
formation  of  cooperative  associations 
for  the  purpose  of  trade,  w.'-.s  con- 
strued to  include  a  corporation  for 
the  purpose  of  buying,  owning,  im- 
proving, selling,  and  leasing  lands, 
tenements,  and  hereditaments,  real, 
personal,  and  mixed  estates  and 
property,  including  the  construction 
and  leasing  of  a  building,  etc.  Fin- 
negan  v.  Noerenberg,  62  Minn.  239, 
63  NW  1160.  88  AmSR  652,  18  LRA 
778.  (5)  In  the .  broader  sense 
"trade"  has  also  been  held  to  In- 
clude the  business  of  insurance.  In 
re  Pinkney,  47  Kan.  89,  27  P  179  (in 
the  Antl-Truat  Act).  And  see  State 
V.  Phlpps,  60  Kan.  609,  31  P  1097,  84 
AmSR  162,  18  LRA  667  (but  not  ap- 
plicable to  interstate  fcommerce).  (6) 
"Trade,"  as  used  in  Pennsylvania 
statute  authorizing  a  corporation  to 
be  created  for  the  encouragement 
and  protection  of  trade  and  com- 
merce, is  construed  In  its  popular 
sense,  and  as  including  particniar 
trades,  as  well  as  trade  in  general; 
and  In  this  sense  it  is  held  tbat 
roofing  and  sheet  metal  working  ,1s 
as  plain  a  description  of  a  trade  as 
carpentering,  or  bricklaying,  or  ma- 
son work,  or  any  other  occupation 
txilonglng  to  the  class  of  trades.  In 
re  Roofing,  etc..  Contractors'  Assoc, 
200  Pa.  111.  49  A  894.  (7)  A  corpo- 
ration authorized  by  Its  charter  to 
engage  in  "any  work  or  works  publio 
or  private  which  may  tend  or  be  de- 
signed to  improve.  Increase,  facili- 
tate, or  develop"  trade,  can  engage 
in  the  business  of  producing  and  sup- 
plying natural  gas,  under  the  Penn- 
sylvania Natural  Gas  Act  of  1885, 
whose  preamble  declares  that  natural 
gas  has  become  a  "prime  necessity 
for  use  as  a  fuel  and  otherwise  in 
the  development  of  trade."  Caro- 
thers  V.  Philadelphia  Co.,  118  Pa, 
468,  484,   485,   12  A  314. 

13.  To*away  Hotel  Co.  v.  Smath- 
ers, 216  U.  8.  439,  80  SCt  263,  54 
L.  ed.  658;  In  re  Cameron  To-*n  Mut. 
F.,  etc,  Ins.  Co.,  96  Fed.  766;  Graham 
V.  Hendricks,  22  La.  Ann,  523. 

[a1  "KsMaatll*"  ootvoratlona; 
whM  ■>•  tooluds<L^<l)  A  "mercan- 
tile corporation,"  or  a  corporation 
engaged  in  "mercantile  pursuits,"  is 
In  effect  a  trading  corporation,  and 
the  cases  referred  to  in  note  12, 
supra,  are  applicable  here,  for,  as 
was  said  by  the  supreme  court  of 
the  United  States,  if  an  occupation 
"is  not  'trading,'  it  is  not  a  'mer- 
cantile pursuit,'  lor  little  more  than 
a  broader  aigniflcance  can  be  given 
to  that  term  than  to  'trading.'  It  Is, 
in  fact,  trading  In  'the  larger  sense. 
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engaging  in  the  business  or  enterprise  of  "  manu-  1  facturing; "" 


[§  52 


•Mercantile'  la  defined   'as  having  to 
do   with   trade   or   commerce;    of  or 

Sertainins  to  merchants,  or  the  traf- 
c  carried  on  by  merchants'  (Cen- 
tury Dictionary).  To  be  princlrally 
engaged  In  a  mercantile  pursuit  one 
must  be  carrying  on  commerce  In 
some  of  its  branches."  Tozaway 
Hotel  Co.  V.  Smathers,  216  tr.  S.  439, 
448,  30  set  263,  54  L.  ed.  658.  (2) 
"The  word  'mercantile'  In  Its  ordl- 
ntiry  acceptation,  pertains  to  the 
business  of  merchants,  and  has  'to 
do  with  trade  or  the  buying  and 
selling  of  commodities.'  A  mer- 
chant is  one  who  traffics,  or  who 
buy»  .and  sells  goods  or  commodi- 
ties. He  would  be  a  merchant  if  his 
business  consisted  in  buying  with- 
out selling,  and  he  might  be  a  mer- 
chant by  simply  selllqg.  The  term 
"mercantile  pursuit'  necessarily  car- 
ries with  It  the  idea  of  traffic, — the 

.  buying  of  something  from  another, 
or  the  selling  of  something  to  an- 
other,— and  is  allied  to  trade."  In 
re  Cameron  Town  Mut.  F.,  etc.,  Ins. 
Co.,  96  Fed.  756,  757.  To  same  effect 
In  re  Imperial  Film  Exch.,  198  Fed. 
80,  117  CCA  188;  In  re  Kingston 
Realty  Co.,  160  Fed.  446,  87  CCA  406. 
(I)  The  following  corporations  have 
been  held  to  be  within  this  term:  A 
corporation  organized  to  carry  on  a 
general  stock,  bond,  grain,  and  brok- 
erage business,  and  authorized  to 
trade  on  Its  own  behalf  In  stocks, 
bonds,  grains,  etc.,  and  to  lease  and 
dispose  of  real  and  personal  prop- 
erty. In  re  Lelghton,  147  Fed.  311. 
(4)  A  corporation  engaged  In  keep- 
ing a  IlveiT  or  boarding  stable.  In 
re  Morton  Boarding  Stables.  108  Fed. 
791;  In  re  Odell,  18  F.  Cas.  No. 
10,426,  9  Ben.  209,  17  NatBankrReg 
73.  Contra  Gallagher  v*  De  Lancey 
Stables  Co.,  168  Fed.  881.  (6)  An  Ice 
company  engaged  both  In  harvesting, 
preserving,  and  selling  Its  own  ice, 
and  In  buying  Ice  from  others  in 
large  quantities  and  selling  the 
same.  Wllkea  Barre  First  Nat.  Bank 
V.  Wyoming  Valley  Ice  Co.,  136  Fed. 
466.  To  same  effect  Pocono  Spring 
Water  Ice  Co.  v>  American  Ice  Co., 
214  Pa.  640,  64  A  398.  But  see  as 
contra  In  re  New  York,  eta.  Ice 
Lines,  147  Fed.  214,  77  CCA  440.  As 
to  these  three  cases  see  supra  note 

'  12.  (6)  A  corporation  cbnducting  a 
mercantile  agency.  In  re  Mutual 
Hercantlle  Agencv,  111  Fed.  152.  (7) 
On  the  other  hand,  the  term  has  been 
held  not  to  Include  the  following: 
A  mutual  insurance  company.  In  re 
Cameron  Town  Mut.  F.,  etc.,  Ins.  Co., 
96  Fed.  766.  (8)  A  corporation  con- 
ducting the  business  of  a  general  in- 
surance agency.  In  re  Moore,  etc., 
Co,,  173  Fed.  782.  (9)  A  mining 
company.  In  re  Keystone  Coal  Co., 
109. Fed.  872:  In  re  Woodslde  Coal 
Co.,  105  Fed.  66;  In  re  Elk  Park  Mln., 
etc.,  Co.,  101  Fed.  422.  (10)  A  hotel 
company.  Toxaway  Hotel  Co.  v. 
Smathers,  216  U.  S.  439,  30  SCt  263, 
64  L.  ed.  558;  In  re  V.  S.  Hotel  Co., 
134  Fed.  225,  67  CCA  153,  68  LRA 
688.  (11)  A  corporation  engaged  in 
the  business  of  conducting  a  restau- 
rant (In  re  Excelsior  Cafe  Co.,  175 
Fed.  294;  In  re  Went  worth  Lunch 
Co.,  169  Fed.  413,  86  CCA  393  [aff 
217  U.  S.  691,  30  SCt  694.  64  L.  ed. 
895]),  (12)  or  a  restaurant  and 
saloon  or  cafi  (In  re  Chesapeake 
Oyster,  etc.,  Co.,  112  Fed.  960.  But 
see  dictum  In  re  Wentworth  Lunch 
Co.,  supra).  (13)  A  corporation  en- 
gaged principally  in  renting  films  for 
moving  pictures.  In  re  Imperial 
Film  Exch.,  198  Fed.  80,  117  CCA  188. 
(14)  A  water  company  engaged  in  sup- 
plying municipalities  and  their  resi- 
dents with  water.  In  re  New  York, 
etc..  Water  Co.,  98  Fed.  7n  [aff  102 
Fed.  1004,  43  CCA  91].  (15)  An  irri- 
gation company  erganlzed  to  furnish 
water  for  the  Irrigation  of  rice  fields. 
In  re  Bay  City  Irr.  Co..  135  Fed.  850. 
(18)  A  carrier  or  transportation  cor- 
poration. In  re  H.  J.  Quimby  Freight 
Forwarding  Co.,   121  Fed.    139;   In  re 


Philadelphia,  etc.,  Transp.  C^.,  114 
Fed.  403.  (17)  A  corporation  en- 
gaged in  generating  electricity, 
transmitting  It,  and  selling  power, 
llghti  or  heat  to  ponsumers.  In  re 
Hudson  River  Electric  Power  Co.. 
173  Fed.  934  [aff  183  Fed.  701,  106 
CCA  139,  33  LRANS  454].  (18)  A 
corporation  for  collecting,  transport- 
ing, and  selling  natural  gas  issuing 
from  its  own  wells.  Com.  v.  Natural 
Gas  Co.,  Ltd.,  2  Dauph.  Co.  (Pa.) 
130,  15  PlttsbLegJ  310  (so  h<»<Ii°e 
as  to,a  limited  partnership).  (19)  A 
borporation  engaged  in  giving  the- 
atrical performances.  In  re  Oriental 
Soc,  104  Fed.  975.  To  same  effect 
In  re  J.  J.  Reisler  Amusement  Co., 
171  Fed.  283.  (20)  A  corporation  en. 
gaged  in  the  business  of  selling  im- 
proved and  unimproved  real  estate. 
In  re  Kingston  Realty  Co.,  160  Fed. 
445,  87  CCA  406.  (21)  A  real  estate 
company  whose  business  Is  the  hold- 
ing of  undeveloped  real  estate.  Al- 
tonwood  Park  Co.  v.  Owynne,  160 
Fed.  448,  87  CCA  409.  (22)  A  trust 
company  engaged  in  buying  and  sell- 
ing stocks,  bonds,  and  other  securi- 
ties. '  In  re  Surety  Guarantee,  etc., 
Co.,  121  Fed.  73.  66  CCA  654.  (23) 
A  corporation  tor  the  purpose  of 
buying  and  selling  bonds.  Indiana 
Bond  Co.  V.  Ogle,  22  Ind.  A.  693,  64 
NE  407,  72  AmSR  326.  (24)  A  cor- 
poration conducting  a  public  ware- 
house. In  re  Pacific  (Joast  Ware- 
house Co.,  123  Fed.  749.  (26)  A  cor- 
poration conducting  the  business  of 
a  cold  storage  warehouse,  although 
It  also  ope)-ataB  a  pipe  line  connected 
with  storage  rooms  of  others  which 
it  refrigerates  by  means  of  brine 
made  in  its  plant.  In  re  Phil- 
adelphia Freezing  Co.,  174  Fed.  702. 
(26)  A  building  and  loan  association. 
In  re  New  York  BIdg.-Loan  Banking 
Co.,  127  Fed.  471.  (27)  A  corpora- 
tion conducting  a  circulating  library. 
In  re  Parmelee  Llbrlkry,  120  Fed.  236, 
66  CCA  683.  (28)  A  corporation  en- 
gaged in  the  laundry  business.  In 
re  White  Star  Laundry  Co.,  117  Fed. 
670.  (29)  A  construction  company. 
In  re  Mliinesota,  etc.,  Constr.  Co.,  7 
Ariz.  137,  60  P  881  (a  corporation 
organized  to  construct  railroads, 
turnpikes,  ditches,  ertc,  although 
temporarily  furnishing  Its  employees 
with  groceries,  clothing,  etc.). 

[b]  "Oommezolal"  corporatioBa; 
whM  ace  imolnded., — (1}  A  somewhat 
broader  meaning  has  been  given  to 
the  term  "commercial"  as  applied  to 
corporations.  Sweatt  v.  Boston,  etc., 
R.  Co.,  28  F.  Cas.  No.  18.684,  3  Cliff. 
339.  (2)  Thus  it  was  held  that  rail- 
road companies  were  "commercial" 
corporations  within  the  former 
Bankruptcy  Act,  providing  that  the 
provisions  of  the  act  should  apply  to 
moneyed  business,  and  commercial 
corporations.  Sweatt  v.  Boston,  etc., 
R.  Co.,  23  F.  Cas.  No.  13,684.  3  Cliff. 
839.  (3)  The  term  "commercial;"  has 
also  been  applied  to  a  corporation  for 
warehousing  goods  for  shipment. 
Orient  Ins.  Co.  v.  Northern  Pac.  R. 
Co.,  31  Mont.  602.  78  P  1036. 

[c]  «Ooai]iwrolal  nUlroad"  is  a 
term  usually  applied  to  ordinary 
railroads  for  general  freight  and 
passenger  traffic  between  one  city, 
town,  or  place  and  another,  as  dis- 
tinguished from  mere  street  rail- 
ways, the  general  business  of  which 
is  carried  on  within  .a  city.  Greene 
V.  Aurora  R  Co.,  167  Fed.  85.  84 
(3CA  689;  Arlington  v.  Central  of 
Georgia  R.  Co.,  127  Ga.  721.  66  SE 
1015;  Savannah,  etc.,  R.  v.  Savannah, 
112  Ga.  164,  87  SE  893:  Aurora  v. 
Elgin,  etc..  Tract.  Co.,  227  ill.  486, 
81  NE  644,  118  AmSR  284;  Wilder  v. 
Aurora,  etc..  Electric  Tract.  Co.,  216 
111.  493.  526,  76  SE  194;  Kinsey  V. 
Union  Tract.  Co.,  169  Ind.  563,  81 
NE  922;  Demaree  v.  Bridges.  30  Ind. 
A.  131,  65  NE  601:  McLeod  v.  Chi- 
cago, etc..  R.  Co.,  126  Iowa  270,  101 
NW  77;  Diebold  v.  Kentucky  Tract. 
Co.,  117  Ky.  146,  77  SW  674.  25  KyL 
1276.   Ill   AmSK  230,    68   LRA  637,   4 


AnnCas  446;  Collier  v.  Union  R.  Co.. 
113  Tenn.  96,  83  SW  166.  See  Bail- 
roads  [38  Cyc  861. 

14.  U.  S. — Friday  v.  Hall,  etc., 
Co.,  216  U.  S.  449,  30  SCt  261,  64  L. 
ed.  662,  26  LRANS  476;  In  re  Belle 
Fourche  First  Nat.  Bank,  152  Fed. 
64,  81  CCA  260,  11  AnnCas  866; 
White  Mountain  Paper  Cite.  v.  Morse, 
127  Fed.  643,  62  CCA  869  [aff  127 
Fed.  1801. 

Ala. — Beggs  v.  EMison  Electric 
Ilium.  Co.,  96  Ala.  296,  11  S  391,  38 
AmSR  94. 

Ky, — Kentucky  Electric  Ca  v.  Bue- 
chel,  146  Ky.  660,  143  SW  68,  88  LRA 
NS  907,  AnnCa8l913C  714. 

La. — State  v.  G.  H.  Tichenor  Anti- 
septic Co.,  118  La.  686,  43  S  177. 

Mich. — ^Atty-Gen.  v.  Lorman,  69 
Mich.  167,  26  NW  811,  60  AmR  287. 

N.  J. — State  v.  State  Bd.  of  Assess- 
ors, 64  N.  J.  L.  430.  24  A  507; 
Evening  Journal  Assoc,  v.  State  Bd. 
of  Assessors,  47  N.  J.  L.  36,  64  AmR 
114. 

N.  Y.— Peo.  V.  Roberts,  166  N.  Y. 
408,  50  NE  68,  41  LRA  228  [rev  20 
App.  Dlv.  521,  47  NYS  1231 -Peo.  v. 
Roberts,  146  N.  Y.  876.  40  NE  7:  Peo. 
V.  Wemple.  129  N.  Y.  543,  29  NE  808. 
14  LRA  708  [rev  61  Hun  53.  15  NYS 
711];  Peo.  V.  Knickerbocker  Ice  Co., 
99  N.  Y.  181,  1  NE  669;  Peo.  v. 
Knight,  99  App.  Dlv.  62,  90  NYS  587; 
Peo.  V.  Morgan,  61  App.  Dlv.  373,  70 
NYS   616. 

Oh.— Engle  V.  Sohn.  41  Oh.  St.  691. 
62  AmR  103. 

Pa. — Com.  V.  Filbert  Pav.,  etc.,  CJo., 
229  Pa.  231.  78  A  104;  Com.  v.  Arrott 
Mills  Co.,   146  Pa.   69,   22  A  243. 

Utah. — In  re  Kenyon,  1  Utah  47. 

Va. — Richmond  First  Nat.  Bank  v. 
Wm.  R.  Trigg  Co.,  106  Va.  327,  66 
SE  168,   7   LRANS  744. 

[a]  Xeaaliif  of  "^•HMmffHT*^**^^*' 
■ad  "maanfaetnxiac  coxponLtioaa." — 
(1)  Whether  a  corporation  is  a 
manufacturing  corporation  or  on- 
gaged  In  manufacturing  depends  not 
onl^  on  the  meaning  of  the  term 
"manufacture"  generally,  but  also  on 
the  Intent  of  the  legislature  and  the 
sense  in  which  the  term  is  used  in 
the  particular  statute  under  con- 
sideration, and  there  Is  some  con- 
flict in  the  cases  In  applying  the 
term.  Electric  Light,  etc.,  Co.  v. 
Frederick  City,  84  Md.  699,  36  A  362. 
36  LRA  180;  Carlln  v.  Western 
Assur.  Oo..  57  Md.  616,  626,  40  AmR 
440;  Bolton  v.  Nebraska  Chicory  Co.. 
69  Nebr.  681,  96  NW  148;  Peo.  v. 
Roberts,  165  N.  Y.  408,  50  NE  53, 
41  LRA  228  [rev  20  App.  Dlv.  521, 
47  NYS  123];  Peo.  v.  Roberts,  14S 
N.  Y.  376,  40  NE  7;  Peo.  v.  Knicker- 
bocker Ice  Co.,  96  N.  Y.  181.  1  NE 
669;  0>m.  v.  Keystone  Laundry  Co., 
208  Pa.  289,  62  A  336;  Com.  v. 
Northern  Electric  Light,  etc.,  Co.,  146 
Pa.  106,  22  A  839,  14  LRA  107;  and 
other  cases  infra  this  note.  See  also 
Manufacture  [26  Cyc  518].  (2)  In 
construing  the  bankruptcy  law  the 
word  "manufacturing"  has  In  some 
cases  been  construed  as  meaning  the 
making  of  articles  of  commerce  ordi- 
narily the  subject  of  bargain  and  sale. 
Walker  Roofing,  etc.,  Co.  v.  Mer- 
chant, etc.,  Co.,  173  Fed.  771,  97  CCA 
496;  In  re  Kingston  Realty  (3o..  160 
Fed.  445,  87  CCA  406;  In  re  T.  E. 
Hill  Co.,  148  Fed.  832.  78  CCA  622 
[certiorari  den  207  U.  S.  689,  28  SCt 
256,  52  L.  ed.  352];  Butt  v.  C  F. 
MacNlchol  Constr  Co.,  140  Fed.  840, 
72  NCA  262;  In  re  Niagara  Contract- 
ing Co.,  127  Fed.  782;  Columbia  Iron- 
works V.  National  Lead  Co..  127  Fed. 
99,  62  CCA  99,  64  LRA  646.  (3)  In 
other  cases  the  courts.  Including 
the  supreme  court  of  the  United 
States,  have  given  the  term  a 
broader  meaning.  In  effect  as 
including  the  making  or  transforma- 
tion of  raw  or  partly  manufac- 
tured material  into  any  kind  of  fin- 
ished product  by  labor,  art,  or  skill, 
unless  the  statute  Indicates  t^at 
the    term    was    used    in   a   narrower 
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sense:  and  state  court  decisions  ore 
to  the  same  effect  under  various 
statutes.  Friday  v.  Hall,  etc..  Co., 
216  U.  S.  449.  80  8Ct  261,  54  L  ed. 
562.  26  LRANS  475:  Tide-Water  Oil 
Co.  V.  U.  S..  171  U.  B.  210,  18  SCt 
837.  43  U  ed.  139:  In  re  Rutland 
Realty  Co.,  167  Ped.  296;  In  re  Toledo 
Portland  Cement  Co.,  166  Fed.  83,  85; 
In  ro  Belle  Fourche  First  Nat.  Bank, 
152  Fed.  64,  81  CCA  260,  11  AnnCas 
355;  BeKgs  v.  Edison  Electric  Ilium. 
Co..  96  Ala.  296.  11  S  381,  88  AmSR 
94:  Louisville,  etc.,  R.  Co.  v.  Fulg- 
ham.  91  Ala.  655,  8  S  803;  Kentucky 
Electric  Co.  t.  Buechel,  146  Ky.  660, 
143  8W  68,  38  LRANS  907,  AnnCas 
191JC  714;  Shreveport  Creosotlng  Co. 
v.  Shreveport.  119  La.  637,  44  S  325; 
State  V.  G.  H.  Tichenor  AntlaepUe 
Co.,  118  La.  685,  43  S  277:  Carlln  v. 
Western  Assur.  Co.,  67  Md.  515,  40 
AmR  440;  Atty.-Qen.  v.  Lorman,  69 
Mich.  157,  26  NW  311,  60  AmR  287; 
Bolton  V.  Nebraska  Chicory  Co.,  69 
Nebr.  681,  96  NW  148;  Peo.  v. 
Roberts.  146  N.  T.  376,  377,  40  NB 
7;  Nassau  Ottsltght  Co.  v.  Brooklyn, 
89  N.  Y.  409  [a^26  Hun  667];  Engle 
V.  Sohn,  41  Oh.  St.  691,  52  AmR  103; 
Com.  V.  Keystone  Bridge  Co.,  156  Pa. 
500,  27  A  1;  Com.  v.  Northern  Elec- 
tric Light,  etc.,  Co.,  146  Pa.  105,  22 
A  839,  14  LRA  107:  Richmond  First 
Nat.  Bank  v.  Wm.  R.  Trigg  Co.,  106 
Va.  827,  66  SE  158,   7  LRANS   744. 

[b]  VmrUoQlar  eoxsoTattous  In- 
diUMLr— Although  there  is  some  con- 
flict In  the  decisions,  the  following 
corporations  have  been  regarded  as 
manufacturing  corporations,  or  as 
engaged  in  manufacturing:  (1)  A 
milling  corporation  engaged  in  the 
manufacture  of  lumber,  flour,  meal, 
etc.  Cross  v.  Plnckneyvllle  Mill  Co.,. 
17  111.  64;  Hall  v.  Guthrie,  103  SW 
721,  31  KyL  SOI;  Graham  v.  Magann 
Fawke  Lumber  Co.,  118  Ky.  192,  80 
BW  799,  26  KyL  70,  4  AnnCas  1026; 
State  V.  A.  W.  Wilberfs  Sons  Lum- 
ber, etc..  Co.,  61  La.  Ann.  1223,  26  S 
106;  Carlln  v.  Western  Assur.  Co., 
67  Md.  515,  40  AmR  440:  Wagner  v. 
Corcoran,  2  Pa.  Dist.  440.  To  same 
effect  Louisville,  etc.,  R.  Co.  v.  Fulg- 
ham.  91  Ala.  666,  8  S  803.  (2)  A 
corporation  engaged  In  the  business 
of  making  shingfes.  In  re  Arkansas 
Cypress  Shingle  Co.,  74  Ark.  28,  84 
BW  1029;  State  v.  A.  W.  Wilberfs 
Sons  Lumber,  etc.,  Co.,  61  La.  Ann. 
1223,  26  8  106.  (8)  A  corporation 
engatred  in  smelting  ores,  although 
also  engaged  in  mining.  In  re 
Teoopa  Mln.,  etc.,  Co.,  110  Fed.  120. 
(4)  A  corporation  for  refining  sugar. 
U.  S.  v.  E.  C.  Knight  Co.,  156  U.  S. 
1.  12,  16  SCt  249.  39  L.  ed.  325  (hold- 
ing that  the  business  of  refining 
sugar  is  a  manufacture,  and  not  an 
operation  of  commerce  within  the 
commerce  clause  of  the  federal  con- 
stitution)- State  V.  American  Sugar 
Refining  Co.,  108  La.  603,  32  S  965. 
But  see  State  v.  American  Sugar- 
Reflnlng  Co.,  61  La.  Ann.  662,  25  S. 
447.  ,  (5)  A  brewing  company.  Bol- 
linger V.  Central  Nat.  Bank,  177  Fed. 
609.  101  CCA  235;  In  re  Bloomsburg 
Brewing  Co.,  172  Fed.  174;  Hastings 
Malting  Co.  v.  Iron  Range  Brewing 
Co.,  66  Minn.  28,  67  NW  652.  Contra 
under  Pennsylvania  statute  see  In  re 
Pennsylvania  Stave  Co.,  32  Pa.  Co. 
347.  (6)  A  corporation  for  manu- 
facturing and  selling  mineral  and 
other  waters,  owning  a  well  from 
which  mineral  water  Is  pumped,  and 
machinery  and  appliances  for  carry- 
ing on  the  business  of  bottling  the 
water'  and  carbonatlng  it  so  as  to 
form  ginger  ale,  root  beer,  etc. 
Carlsbad  Water  Co.  v.  New,  33  Colo. 
889,  81  P  84.  (7)  A  corporation 
organized  to  make  baker's  goods  and 
restaurant  supplies  and  to  sell  the 
same  at  wholesale  and  retail.  Kohl- 
saat  V.  O'Connell.  266  111.  271,  99  NE 
689.  (8)  A  corporation  mamifactur- 
ing  engines,  pumps,  fans,  and  the 
like.  Crawford,  etc.,  Co.  v.  Gose, 
(Ind.  A.)  82  NE  984.  (9)  A  corpora^ 
tion  engaged  in  manufacturing  gas 
by  artiflcial  means  and  furnishing 
the '  same  to  consumers.  Wells  v. 
.  CbrlflUaa,   166  Ind.  662,   76  NE  618: 
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Nassau  Gaslight  Co.  v.  Brooklyn,  89 
N.  T.  409  ItS  26  Hun  667];  Com.  v. 
Allegheny  Oae  Co.,  1  Dauph.  Co. 
(Pa.)  93.  To  same  effect  Com.  v. 
Lowell  Gas  Light  Co.,  12  Allen 
(Mass.)  76.  Contra  Vanderberg  v. 
Kansas  City  Missouri  Gas  Co.,  126 
Mo.  A.  600,  106  SW  17.  (10)  A  cor- 
poration for  creating  and  producing 
water,  steam,  or  other  motive  power 
for  transmission  and"  use.  C^yler  v. 
City  Power  Co.,  74  Minn,  22,  76  NW 
948.  (11)  A  corporation  engaged  in 
canning  fruit  or  vegetables  for  sale. 
Nixa  Canning  Co.  v.  Lehmann-Hlg- 
ginson  Grocer  Co.,  70  Kan.  664,  79  P 
141,  70  LRA  663."  (12)  A  corporation 
whose  business  consists  in  installing 
heat  and  power  plants,  constructing 
conduits,  waterworks,  and  sewers, 
buying,  selling,  and  erecting  steam 
engines,  and  occasionally  meiking  re- 
ports with  reference  to  the  pro{>osed 
construction  of  electric  light  ana 
newer  plants.  United  Surety  Co.  v. 
Iowa  Mfg.  Co.,  179  Fed.  66,  102  CCA 
623.  (13)  A  corporation  for  carrying 
on  the  business  of  catching,  preserv- 
ing by  salt,  and  marketing  salt  water 
fish,  and  which  owns  and  operates  a 
plant  for  preparing,  preserving,  and 
packing  such  flsh.  In  re  Alaska 
American  Fish  Co.,  162  Fed.  498. 
(14)  A  '  corporation  engaged  in 
operating  a  granite  quarry,  which  It 
owns,  and  selling  the  stone  either  for 
building  or  for  paving  purposes  or, 
after  it  has  been  manufactured  and 
finished,  for  mtjnumental  or  other 
purposes.  In  re  Quincy  Granite 
■Quarries  Co.,  147  Fed.  379.  (15)  A 
corporation  conducting  a  laundry,  the 
largest  part  of  its  ousiness  being 
the  washing,  starching  and  ironing, 
and  polishing  of  collars,  cuffs,  etc., 
for  manufacturers  before  they  are 
put  on  the  market.  In  re  Troy  Steam 
Laundering  Co.,  132  Fed.  266  [dist 
In  re  White  Star  Laundry  C^o.,  117 
Fed.  670,  Infra  this  note  [c]  (9)]. 
(16)  A  corporittlon  engaged  in  the 
business  of  manufacturing,  con- 
structing, repairing,  equipping,  buy- 
ing, and  selling  ships  and  vessels  of 
all  kinds,  and  the  parts  and  furni- 
ture therefor,  such  as  boilers,  masta, 
tanks,  tables,  etc.  In  re  Marine 
Constr.,  etc.,  Co.,  130  Fed.  446,  64 
CX:A  648:  Richmond  First  Nat.  Bank 
V.  Wm.  R.  Trigg  Co.,  106  Va.  827,  66 
SE  168,  7  LRANS  744.  (17)  A  cor- 
poration chartered  to  construct  and 
repair  vessels,  to  carry  on  a  general 
shipbuilding  and  ship  repairing  busi- 
ness, to  construct  and  operate  a 
marine  dry  dock,  etc.,  and  whose 
main  business  consists  in  building 
and  repairing  large  steel  vessels. 
Columbia  Ironworks  v.  National  Lead 
Co.,  127  Fed.  99,  62  CCA  99,  64  LRA 
645;  Richmond  First  Nat.  Bank  v. 
Wm.  R.  Trigg  Co.,  106  Va.  327,  66 
SB  158,  7  LRANS  744.  (18)  A  cor- 
poration for  the  purpose  of  manu- 
facturing pai>er  from  wood  pulp,  and 
which  has  purchased  woodland  and 
other  property  for  the  purpose. 
White  Mountain  Paper  Co.  v.  Morse, 
127  Fed.  648,  62  CCA  369  [aff  127 
Fed.  180].  (19)  A  corporation'  en- 
gaged In  polishing  tools  for  those 
who  make  the  tools  for  use  or  sale. 
Dictum  In  Jn  re  Troy  Steam  Laun- 
dering Co.,  132  Fed.  266.  (20)  A  cor- 
poration majiufacturlng  fertilizers 
and  chemicals.  Planters'  Fertilizer, 
etc.,  Co.  V.  Orleans,  116  La.  667,  40 
S  1035.  (21)  A  corporation  extract- 
ing the  medicinal  properties  from 
drugs  and  making  chemical  com- 
binations in  which  the  ingredients 
lose  their  identity,  thereby  creating 
a  distinct  product.  State  v.  O.  H. 
Tichenor  Antiseptic  Co.,  118  Ija.  685, 
43  S  277.  (22)  A  corporation  for  the 
disposal,  conversion,  and  reduction  of 
garbage,  and  the  production  of  ole- 
aginous products  and  fertilizers 
therefrom.  Southern  (Chemical,  etc., 
Co.  V.  Board  of  Assessors,  48  La. 
Ann.  1475,  21  S  31.  (23)  A  corpora- 
tion for  l^flning  and  preparing  for 
use  oil,  coal,  and  other  minerals. 
Hawes  v.  Anglo-Saxon  Petroleum  Co., 
101  Mass.  386.  (24)  A  corporation 
organized  to  "plant    .    .    .     liarvest. 
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store,  purchase,  manufaeture,  market, 
sell,  and  deal  In  chicory."  Bolton  v. 
Nebraska  Chicory  Co.,  69  Nebr.  681. 
682,  96  NW  148.  (25)  A  corporation 
printing  and  publishing  a  newspaper 
in  so  far  as  it  is  also  for  the  pur- 
pose of  printing  and  publishing  books 
and  a  general  Job  printing  business.  , 
Press  Printing  Co.  v.  State  Bd.  of 
Assessors,  61  N.  J.  L.  75,  16  A  178 
(but  not  as  to  the  printing  and  pub- 
lishing of  the  newspaper.  See  infra 
this  note);  Evening  Jqumal  Assoc,  v. 
State  Bd.  of  Assessors,  47  N.  J.  L. 
36,  54  AmR  114;  In  re  Kenyon,  1 
Utah  47.  (26)  A  corporation  for 
manufacturing      blank      books      and 


stationery,  printing  and  llthoerraph- 
Ing,  ajid  selling  the  product.  Com.  v. 
Wm.  Mann  Co.,  150  Pa.  64.  24  A  601. 


(27)  A  corporation  for  printing  and 
publishing  books  and  periodicals  for 
the  purpose  of  sale,  and  for  making 
and  binding  blank  books  for  sale. 
Com.  V.  J.  B.  LIppIncott  Co.,  156  Pa. 
513,  27  A  10.  (28)  A  corporation 
which  by  contract  with  another  cor- 
poration gives  to  the  latter  the^ex- 
cluslve  right  to  make  certain  manu- 
factured articles,  and  takes  all  made 
at  the  cost  of  ma/terlals,  with  a  per- 
centage for  profits  and  depreciation, 
and  which  has  also  an  olfloe  and  a 
factory  where  parts  of  such  artlclea 
are  made.  State  v.  State  Bd.  of  As- 
sessors, 64  N.  J.  L.  430,  24  A  607. 
(29)  A  corporation  for  the  making  of 
ice  by  artiflcial  means.  Peo.  v.  Knick- 
erbocker Ice  Co.,  99  N.  T,  181,  1  NB 
669.  (30)  A  corporation  for  making 
a  paving  compound.  Peo.  v.  Knight, 
99  App.  DIv.  62,  90  NTS  537;  Peo.  v. 
Morgan,  61  App.  DIv.  373,  70  NTS 
516.  (31)  A  paving  and  construction 
company  Incorporated  to  do  a  manu- 
facturing business  and  primarily  en- 
gaged in  making  cement  and  asphalt 
floors,  pavements,  roadways,  -  and 
structural  concrete.  Com.  v.  Filbert 
Pav.,  etc.,  Cto.,  229  Pa.  231,  78  A  104. 
(32)  A  corporation  for  making  mixed 
paints,  some  from  colors  or  piimenUi 
of  its  own  manufacture,  andT  sbra» 
from  mixture  of  Ingredients  made 
by  others.  Peo.  v.  Roberta,  61  App. 
Div.  77,  64  NTS  494.  (33)  A  cor- 
poration which  purchases  and 
slaughters  hogs  for  the  purpose  of 
adding  to  the  value  thereof  by  cer- 
tain processes  and  combination  wi  h 
other  materials,  whereby  they  are 
converted  Into  bacon,  lard,  and  cured 
meats,  with  a  view  of  making  a  gain 
or  profit  thereby.  Engle  v.  Sohn,  41 
Oh.  St.  691,  62  AmR  103.  But  8e« 
infra  this  note.  And  compare  Jack- 
son V.  State,  15  Oh.  652.  (34)  A  cor- 
poration to  "dig  iron  ore,  build  and 
operate  furnaces,  forges,  manufac- 
tories, rolling  mills,  and  manufacture 
machinery  and  other  manufactures 
of  iron  and  steel."  which  invests  all 
its  capital  in  manufacturing  and  does 
not  engage  In  mining.  Com.  v.  Potts- 
vlUe  Iron,  etc.,  Co.,  167  Pa.  600,  27 
A  371,   22  LRA  228.       ^ 

[c]  Varttoolar  eoipotatioiiB  not 
iBOlndea. — On  tbe  other  hand,  the  fol- 
lowing have  been  held  not  to  be 
"manufacturing"  corporations,  or 
corporations  engaged  in  manufactur- 
ing, within  the  meaning  of  particular 
statutes:  (1)  A  waterworks  com- 
pany. Kentucky  Lead,  etc.,  <3o.  v. 
New  Albany  Water-Works,  62  Ind. 
63;  Coffin  v.  Artesian  WaAer  Co.,  193 
Mass.  274,  79  NE  262;  Dudley  v. 
Jamaica  Pond  Aqueduct  C^rp.,  100 
Mass.  183  (aqueduct  corporation). 
(2)  An  Irrigation  corporation  organ- 
ized to  furnish  water  for  the  IrrI  Ra- 
tion of  rice  fields.  In  re  Bay  City 
Irr.  Co.,  135  Fed.  850.  (3)  Mining 
corporations.  In  re  Keystone  Cotil 
Co.,  109  Fed.  872;  In  re  Woodslde 
Coal  Co..  106  Fed.  66;  In  re  Rollins 
Gold,  etc.,  Mln.,  Co.,  102  Fed.  982; 
In  re  Elk  Park  Mln.,  etc.,  Co.,  101 
Fed.  422;  Byers  v.  Franklin  Coal  Co., 
106  Mass.  131;  Cowling  v.  Zenith  Iron 
Co.,  65  Minn.  283,  66  NW  48,  60  Am 
SR  471.  33  LRA  608:  Peo.  v.  Horn 
Silver  Mln.  Co.,  106  N.  T.  76,  11  NE 
155  (although  also  IncidenttiUy  en- 
gaged in  the  reduction  of  ore  to  btil- 
Uon).     (4)  A  corporation  engagqA^n 
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the  business  of  gatheritiK,  storing:, 
preserving,'  and  Btlling  naturally 
formed  Ice.  In  re  New  York,  etc.,  Ice 
Lines,  147  Fed.  214,  77  CCA  440;  Hlt- 
tlnger  v.  Westtord,  135  Mass.  258; 
Peo.  V.  Knickerbocker  Ice  Co.,  99  N.  T. 
181,  1  NB  669  [all  S2  Hun  475].  Con- 
tra Atty.-Oen.  y.  Liorman,  69  Mich.  157, 
26  NW  »11.  60  AmK  287.  (B)  A  cor- 
poration for  lyroducin?,  transmitting, 
and  supplringr  natural  gna.  Wilson 
V.  Tennant,  82  Misc.  273,  65  NTS  852 
raff  61  Anp.  Div.  100,  70  NTS  2  (aS 
179     N.    T.    546    mem,     71    NB    1142 


mem)]:  Smerson  v.  Com.,  108  Pa. 
111.  (6)  A  corporation  oonductinK  a 
•hop      for      repairing      automobiles. 


which  repalrintr  consists  chiefly  in 
the  adjusting  of  parts  purchased 
'  from  other  persona  Gate  v.  Connell, 
178  Fed.  44B,  97  CCA  647.  (7)  A 
corporation  conducting  the  business 
of  a  cold  storage  warehouse,  al- 
though It  also  operates  a  pipe  line 
running  through  the  streets  and  con- 
nected with  storage  rooms  of  others, 
which  it  refrigerates  by  means  of 
brine  pumped  through  the  pipes  and 
circulated  in  such  rooms,  returning 
to  the  tank  In  its  own  plant,  the 
brine  being  made  in  its  plant.  In  re 
I  Philadelphia  Freezing  Co.,  174  Fed. 
702.  (8)  A  corporation  engaged  In 
operating  a  restaurant,  cooking  not 
being  regarded  as  manufacturing. 
In  re  Wentworth  Lunch  Co.,  159  Fed. 
413,  86  CCA  893  [ait  217  U.  S.  B91, 
80  set  694,  54  L.  ed.  8961.  (9)  A 
laundry  company,  where  it  is  en- 
gaged simply  in  the  washing,  bleach- 
mg.  starching,  and  ironing  of  cloth- 
ing in  usA  by  the  wearer  thereof,  and 
not  in  putting  the  finishing  touches 
or  polish  on  the  manufactured  cloth- 
ing to  fit  It  for  market.  In  re  White 
Star  Laundry  Co.,  117  Fed.  570  fas 
expl  In  re  Troy  Steajn  Laundering 
Co..  132  Fed.  266,  supra  this  note 
rbl  (15)1:  Mulr  v.  Samuels,  110  Ky. 
«05.  62  SW  481,  28  KyL  14:  Gould 
V.  Puller,  79  Minn,  414,  82  NW  673.' 
(Ifl)  A  corporation  for  the  purpose 
of  cleansing,  bleaching,  starching, 
and  smoothing  textile  fabrics  by  the 
USB  of  machinery  and  mechanical  ap- 
pliances, and  the  application  of 
skilled  manual  operations,  the  '"'inci- 

Jial  business  of  which  is  washing  and 
roning,  in  carrying  on  which  it 
needs  soaps  and  dyes,  even  If  it  does 
manufacture  these  articles  ■  for  its 
own  use  instead  of  buying  them. 
Com.  V.  Keystone  Laundry  Co.,  208 
Pa.  289,  52  A  326.  (11)  A  corpora- 
tion engaged  In  printing  and  pub- 
lishing a  newspaper.  In  re  Capital 
Pub.  Co.,  10  D.  C.  405;  Oswald  v.  St. 
Paul  Globe  Pub.  Co.,  60  Minn.  82,  61 
NW  902:  Press  Printing  Co.  v.  State 
Bd.  of  Assessors,  61  NT  J.  L.  75,  16 
A  173;  Evening  Journal  Assoc,  v. 
Btate  Bd.  of  Assessors,  47  N.  J.  L. 
36,  54  AmR  114.  CXmtra  State  v. 
Dupre,  42  La,  Ann.  581.  7  S  727.  (12) 
A  corporation  which  does  not  own 
or  operate  any  plant  for  the  print- 
ing of  a  paper  published  by  it,  but 
merely  'employs  an  agent  to  over- 
see the  work  done  by  a  contractor. 
Peo.  v.  Roberts,  155  N.  T.  1,  49  NB 
248  faff  19.APP.  Div.  632,  46  NTS 
1099 J.  (13)  A  corporation  for  the 
purpose  of  constructing,  using,  and 
providing  dry  or  wet  docks  or  other 
conveniences  and  structures  for 
building,  raising,  repairing,  and  copr 
pering  vessels,  the  principal  portion 
of  the  work  being  the  repair  and  im- 
provement of  vessels  which  have 
already  been  constructed,  and  not  the 
oonsitructlon  of  the  same.  Peo.  v. 
New  York  Floating  Dry  Dock  Co.,  92 
N.  Y.  487  [afl  63  HowPr  451,  11 
AbbNCas  40).  (14)  A  corporation 
engaged  in  the  business  of  mixing 
teas,  and  roasting,  mixing,  and  grind- 
ing cofTee.  Peo.  v.  Roberts,  146  N.  T. 
875,  40  NB  7.  (IB)  A  corporation 
claiming  to  own  a  secret  process  by 
which,  without  the  use  of  any  chemi- 
cal, it  is  enabled  to  make  selections 
of  green  coffees  which,  through  care- 
ful and  cleanly  roasting  and  a  secret 
process  of  cooling,  produce  brands  of 
unground  roasted  ooffees,  each  hav- 
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Ing  a  recognisable  taste.  Nsw 
Orleans  v.  New  Orleans  Coffee  (Tlo., 
46  La.  Ann.  86,  14  S  502.  (16)  A  cor- 
poration merely  preparing  a  street 
for  the  laying  of  a  pavement  and 
the  placing  of  the  pavement  thereon. 
Peo.  V.  Knight,  99  App.  Div.  62.  90 
NTS  637:  Peo.  v.  Morgan,  59  App. 
Div.  802,  69  NYS  268.  (17)  A  cor- 
poration whose  principeil  business  is 
the  purchasing  of  sheep  and  lambs, 
slaughtering  them,  pulling  the  wool 
from  the  hides,  selling  ft  and  the 
hides,  converting  the  olial  to  a  ferti- 
lixer,  reducing  ttie  carcasses  to  a 
temperature  which  will  retard  de- 
composition, and  shipping  them  to 
places  of  delivery.  Peo.  r.  Roberts, 
155  N.  T.  408,  60  NB  53,  41  LRA 
228  [rev  20  App.  Div.  621,  47  NTS 
123]  (within  statute  exempting  from 
taxation).  (18)  A  corporation  en- 
gaged in  supplying  Its  tenants  with 
steam  power  to  enable  it  the  more 
readily  to  rent  its  buildings  and 
rooms,  (^m.  v.  Arrott  Mills  Co.,  146 
Pa.  69,  22  A  243.  (19)  A  corporation 
which  owns  patents,  and  merely 
licenses  other  companies  to  use  them 
in  manufacturing.  Peo.  v.  Campbell. 
88  Hun  630.  84  NTS  718  [rev  on 
other  grounds  148  N.  T.  759  mem, 
43   NB  177]. 

[d]  Sectrlo  Ucbt,  hsat,  and 
power  oompsnl— J  (1)  In  some  cases 
It  has  been  held  that  a  corporation 
engaged  merely  In  generating  elec- 
tricity, transmitting  It,  and  selling 
light,  powef,  or  heat  to  consumers 
is  not  a  manufacturiag  corporation, 
nor  is  it  engaged  In  manufacturing 
within  the  meaning  of  particular 
statutes.  In  re  Hudson  Rfver  Elec- 
tric Power  Co.,  173  Fed.  934  [aff  183 
Fed.  701,  106  CCA  139,  S3  LRAN3 
464]  (under  fijrmer  bankruptcy  law); 
Electric  Light,  etc.,  Co.  v.  Frederick 
City,  84  Md.  599.  36  A  362.  86  LRA 
130  (under  statute  relating  to  exemp- 
tion from  taxation):  Williams  v. 
Park,  72  N.  H.  806.  B6  A  463.  64  LRA 
33;  Com.  v.  Edison  Electric  Light, 
etc.,  Co.,  170  Pa,  231.  32  A  419  (but 
see  cases  Infra  this  note);  Com.  v. 
Northern  Electric  Light,  etc.,  C5o., 
146  Pa.  105,  22  A  839,  14  LRA  107; 
Com.  V.  Keystone  Electric  Light,  etc., 
Co.,  2  Dauph  Co.  (Pa.)  1,  4  LackLegN 
353.  (2)  In  other  cases,  however, 
the  term  "manufacturing,"  or  "manu- 
facture," has  been  given  a  broader 
meaning  and  held  to  Include  such 
corporations.  Beggs  v.  Edison  Elec- 
tric Ilium.  Co.,  96  Ala.  295,  11  S  381, 
38  AmSR  94  (under  statute  relating 
to  the  consolidation  of  corix>rations); 
Lamborn  v.  Bell,  18  Colo.  846,  32  P 
989,  20  LRA  241  (for  purposes  of 
eminent  domain);  Burke  v.  Mead,  159 
Ind.  252,  64  NB  880  (purposes  for 
which  corporations  may  be  formed); 
Angola  R.,  etc.,  Co.  v.  Butz,  62  Ind. 
A.  420,  98  NE  818  (under  statute  re- 
lating to  liability  of  owner  of  a 
manufacturing  establishment  for  in- 
juries to  employees) ;  Kentucky  Elec- 
tric Co.  V.  Buechel,  146  Ky.  660,  143 
SW  68,  88  LRANS  907,  AnnC;asl9iaC 
714  (exemption  from  taxation); 
Lucas  V.  Ashland  Light,  etc.,  Co.,  92 
Nebr.  650,  138  NW  761;  Society  for 
Establishing  Useful  Manufactures  v. 
Paterson,  88  N.  J.  L.  123,  96  A  92 
[rev  on  other  grounds  89  N.  J.  L. 
208,  98  A  440]:NPeo.  v.  Wemple,  129 
N.  T.  648,  29  NE  808.  14  LRA  708; 
Com.  V.  Keystone  Electric  Light,  etc., 
Co..  198  Pa  245.  44  A  326  (under 
statute  authorizing  reorganization  by 
purchasers  of  the  property  and  fran- 
chises of  a  manufacturing  corpora- 
tion at  a  Judicial  sale):  Southern 
Electric  Light,  etc.,  Co.  v.  Philadel- 
phia. 191  Pa.  170.  43  A  128.  (3)  A 
corporation  to  furnish  electricity  for 
public  and  private  light,  heat,  and 
power  is  not  a  manufacturing  cor- 
poration where  it  does  not  appear 
that  it  does  not  obtain  the  electricity 
from  others  instead  of  generating 
the  same  itself.  Evanston  Electric 
Ilium.  C^.  V.  Kochersperger,  175  111. 
26,  61   NE  719. 

[e]  Oonstriiutton  oonpanlsB. — (1) 
In  some  cases  corporations  engaged 
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in  the  construction  of  buildings, 
bridges,  and  other  structures  have 
been  held  not  to  be  manufacturing 
corporations  nor  engaged  in  manu- 
facturing. Walker  Roofing,  etc.,  (%. 
V.  Merchant,  etc,  Co..  173  Fed.  771, 
97  CCA  496;  In  re  T.  E.  Hill  Co..  148 
Fed.  832,  78  CCA  622  [certiorari  den 
207  U.  S.  689,  28  SCt  256,  52  L.  ed. 
354];  Butt  v.  C.  F.  MacNlchol  Constr. 
Co.,  140  Fed.  840,  72  CCA  252.  (2) 
In  other  cases,  however,  it  has  been 
held  that  a  corporation  for  the  con- 
struction of  houses  and  other  build- 
ings, or  bridges,  for  others,  was  en- 
gaged  In  manufacturing  within  the 
ankruptcy  law,  either  where  It  fur- 
nished both  the  labor  and  the  mate- 
rials therefor,  or  where  it  furnished 
the  labor  only  and  the  materials 
were  furnished  by  others.  In  re 
C:!hurch  Constr.  Co.,  167  Fed.  298;  In 
re  Rutland  Realty  C!o.,  157  Fed.  296; 
In  re  Niagara  (Contracting  Co.,  127 
Fed.  782;  Com.  ▼.  Pittsburgh  Bridge 
Co.,  156  Pa.  507.  27  A  4;  Com.  v. 
Keystone  Bridge  Co.,  166  Pa.  500,  27 
A  1.  (3)  And  in  a  recent  case  the 
supreme  court  of  the  United  States 
held  that  a  corporation  whose  busi- 
ness was  the  making  and  the  con- 
structing of  arches,  walls,  and  abut- 
ments, bridges,  buildings,  etc.,  out  of 
concrete,  and  which  In  carrying  on 
such  business  bought  and  combined 
raw  materials,  and  supplied  the 
necessary  labor,  machinery,  and  ap- 
pliances, was  engaged  In  manufac- 
turing within  the  meaning  of  the 
bankruptcy  law,  although  it  made  its 
product  and  gave  it  form  and  shape 
at  the  place  where  it  was  to  remain. 
Friday  v.  Hall,  etc.,  Co.,  216  U.  S. 
449,  30  SCt  261,  64  L.  ed.  602,  26 
LRANS  475.  To  same  effect  In  re 
Belle  Fourcha  First  Nat.  Bank,  152 
Fed.  64,  81  CCA  260,  11  AnnCas  366. 
(4)  A  corporation  engaged  in  con- 
structing houses  on  its  own  land, 
and  selling  and  leasing  the  same,  is 
not  engaged  In  manufacturing.  In 
re  Kingston  Realty  Co.,  160  Fed.  446, 
87  CCA  406;  McComb  v.  Belknap,  24 
NYS  986,  80  AbbNCas  119. 

[f  1  Ooxporatioaa  In 'part  for  auuu 
nfsotnzlngi — Under  some  statutes  a 
corporation  may  be  a  manufacturing 
company  as  to  part  of  Its  powers  or 
industries  and  not  as  to  the  residue. 
Press  Printing  Co.  v.  State  Bd.  of 
Assessors,  61  N.  J.  L.  7B.  16  A  173; 
Com.  v.  Juniata  Coke  Co..  167  Pa. 
607,  27  A  373,  22  LRA  232. 

[g]  OonoratloDs  exolvaiyely  tat 
nuumfaotnnatf;  Wiweso't*. — (1)  In 
some  jurisdictions  statutes  or  con- 
stitutional provisions  In  relation  to 
manufacturing  corporations  have 
reference  only  to  corporations  ex- 
clusively or  solely  for  that  purpose. 
Thus  in  Minnesota,  under  the  con- 
stitutional and  statutory  provisions 
imposing  individual  liability  on 
stockholders  of  corporations  for  cor- 
porate debts  except  corporations  "or- 
ganlzed  for  the  purpose  of  carrying 
on  any  kind  of  manufacturing  or 
mechanical  business,"  it  is  held  that 
this  exception  does  not  apply  to  a 
corporation  which  is  not  exclusively 
for  a  manufacturing  or  mechanical 
business  and  such  incidental  busi- 
ness as  may  reasonably  be  necessary 
for  effectuating  the  purpose  of  Its 
organization,  and  that  the  character 
•of  a  corporation  for  the  purpose  of 
determining  whether  it  is  within  the 
exception  is  to  be  determined  solely 
from  the  purposes  set  forth  in  its 
articles  of  incorporation.  St.  Paul 
Merchants'  Nat.  Bank  v.  Minnesota 
Thresher  Mfg.  Co.,  90  Hlnn.  144,  96 
NW  767;  Senour  Mfg.  Co.  v.  Church 
Paint,  etc.,  Co.,  81  Minn.  294,  84  NW 
109;  Nicollet  Nat.  Bank  v.  Frisk- 
Turner  Co.,  71  Minn.  418.  74  NW  160. 
70  AmSR  834;  St.  Paul  Barrel  Co.  ▼. 
Mlhneapolis  Distilling  Co.,  62  Minn. 
448,  64  NW  1148;  Arthur  v.  Wlllius, 
44  Minn.  409,  46  NW  881;  Mohr  v. 
Minnesota  El.  Co.,  40  Minn.  848,  41 
NW  1074:  State  v.  Minnesota 
Thresher  Mfg.  Co.,  40  Minn.  218,  41 
NW  1020.  8  LRA  610;  and  other  cases 
infra  this  note.     (2)  And  a  like  con- 
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"mechanical;"**    "printing;""    " 

■truetion  has  been  placed  on  the 
■tatnte  authorising-  the  formation  of 
torporstloas  for  a  manufacturinK  or 
mechanical  business.  State  v.  Min- 
nesota Thresher  Mfg.  Co.,  supra. 
And  in  applying  this  exception  the 
following  corporations  have  been  held 
not  to  be  exclusively  for  the  purpose 
of  a  manufacturing  or  a  mechanical 
business.  (S)  \A  corporation  for  the 
purchase  of  the  capital  stock,  evi- 
dences of  indebtedness,  and  assets  of 
another  corporation,  and  for  the  fur- 
ther purpose  of  manufacturing  and 
selling  Implements,  machinery,  or 
other  articles.  Bernhelmer  v.  Con- 
verso,  206  U.  S.  B16,  27  SCt  7B6,  51 
L.  ed.  11«3  (following  the  Minne- 
sota court's  constitution);  St.  Paul 
Merchants'  Nat.  Bank  v.  Minnesota 
Thresher  Mfg.  Co.,  90  Minn.  144  95 
NW  767.  (4)  A  corporation  for  ''the 
manufacture  and  sale  of  lime,  quar- 
rying stone  for  making  lime  and  for 
building  and  other  purposes,  digging 
and  selling  sand,  together  with  the 
buying  and  selling  of  lime,  •  hair, 
sand,  cement  and  like  articles  and 
other  building  materials,"  as  this 
authorised  a  mercantile  business,  in 
addition  to  that  of  manufacturing, 
and  In  no  manner  Incidental  to  the 
latter.  Densmore  v.  Shepard,  46 
Minn.  54,  66,  48  NW  528,  681.  (B) 
A  corporation  to  manufacture,  sell, 
use,  and  lease  machinery  and  manu- 
factured articles,  as  this  Includes 
machinery  and  other  articles  manu- 
factured by  others.  Minnesota  Title 
Ins.,  etc.,  Co.  v.  Regan,  72  Minn.  431, 
75  NW  722.  (6)  A  corporation  to 
manufacture,  "purchase,"  repair,  and 
sell  plows  and  other  farming  and 
agricultural  Implements,  etc.  Wi- 
nona First  Nat.  Bank  v.  Winona  Plow 
Co.,  68  Minn.  167,  59  NW  997.  (7) 
A  corporation  to  manufacture  "and 
deal  In"  azotlne  and  other  fertilizing 
materials,  grease,  and  stearin.  St. 
Paul  Commercial  Bank  v.  Azotlne 
Mfg.  Co.,  66  Minn.  413.  414.  69  NW 
217.  (8)  A  corporation  authorized 
by  its  articles  to  engage  In  the  busi- 
ness of  buying,  manufacturing,  and 
dealing  in  milk,  cream,  butter, 
cheese,  and  other  dairy  products,  and 
pasteurizing  and  treating  said  milk, 
and  packing,  storing,  handling,  and 
selling  said  products  so  pasteurized 
and  treated.  Meen  v.  Pioneer  Pas- 
teurizing Co.,  90  Minn.  601,  97  NW 
140.  (9)  A  corporation  organized 
not  only  for  mining,  but  also  for  the 

Surpose  of  "buying  and  selling  and 
eallng  in  mineral  lands."  Holland 
V.  Duluth  Iron  Min.,  etc.,  Co.,  66  Minn. 
324.  334.  68  NW  60,  60  AmSR  480. 
(10)  A  corporation  for  mining,  smelt- 
ing, reducing,  refining,  and  working 
iron,  copper,  and  other  minerals, 
working  stone  quarries,  and  market-. 
Ing  the  material  from  all  the  same, 
and  also  for  "buying,  selling,  leasing, 
and  dealing  in  mineral  lands  for  the 
above  purposes."  Anderson  v.  An- 
derson Iron  Co.,  65  Minn.  281,  282, 
68  NW  49.  33  L.RA  BIQ.  (11)  A  cor- 
poration for  "the  buying  of  grain 
and  the  manufacturing  and  distilling 
of  the  same  into  liquor,  and  the  man- 
ufacturing, distilling  .  and 
dealing  in  liquor,  and  the  conducting 
of  one  or  more  distilleries  for  that 

Surpose."  St.  Paul  Barrel  Co.  v. 
linneapoMs  Distilling  Co.,  62  Minn. 
448,  449,  64  NW  114S.  (12)  A  corpo- 
ration for  the  business  of  publishing 
an  ordinary  dally  or  weekly  news- 
paper, and  conducting  a  general  Job 
and  book  printing  business,  litho- 
graphing, electrotyping,  stereotyping, 
and  book  binding,  etc.  Oswald  v.  St. 
Paul  Globe  Pub.  Co.,  60  Minn.  82,  61 
NW  902.  (13)  A  corporation  not 
only  for  the  manufacture  of  flour  and 
feed,  but  also  for  "buying  and  sell- 
ing, either  on  account  of  such  cor- 
poration or  on  commission,  and  re- 
ceiving, shipping,  and  storing  of  all 
kinds  of  grain,  seeds,  country  and 
farm  produce  lime,  cement,  coal, 
bnildlng  material,  hogs,  sheep, 
horses,  cattle,  and  any  and  all  other 
articles   of  merchandise.'.'     Mohr   v. 
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mining   ccA^ora-  |  tions;'"^  and  for  other  purposes  such  as  "indns- 

MlnnesoU'EI.  C!o.,  40  Minn.  343,  34«, 
41  NW  1074.  (14)  A  corporation  for 
conducting  a  general  laundry  busi- 
ness. Ooul  V.  Fuller,  79  Minn.  414, 
82  NW  673.  On  the  other  hand,  the 
following  corporations  have  been 
held  to  be  exclusively  for  a  manu- 
facturing or  a  mechanical  business 
and  so  within  the  exception.  (16) 
A  corporation  for  the  manufacturing 
of  clothing  of  every  description,  and 
the  sale  of  clothing  so  manufactured, 
and  the  transaction  of  all  other  busi- 
ness necessary  and  incidental  to  such 
manufacture  and  sale  of  clothing, 
although  not  where  It  Is  also  au- 
thorized to  deal  in  clothing  made  by 
others.  Nicollet  Nat.  Bank  v.  Prlak- 
Turner  Co.,  71  Minn.  413,  74  NW 
160,  70  AmSR  334.  (16)  A  corpora- 
tion to  manufacture  painters'  mate- 
rials and  supplies,  to  own,  hold,  and 
use  letters  patent  pertaining  to  such 
manufacture,  and  to  sell  the  manu- 
factured articles.  Senour  Mfg.  Co. 
V.  Church  Paint,  eta,  Co.,  81  Minn. 
294,  84  NW  109.  (17)  A  corporation 
for  the  business  of  "mining,  smelt- 
ing, reducing,  refining,  and  working 
of  iron  ores  and  other  minerals,  and 
the  'manufacture  of  iron,  steel,  cop- 
per, and  other  metars,"  the  mining, 
although  not  manufacturing,  being  a 
mechanical  business  in  conjunction 
with  the  manufacturing.  Cowling  v. 
Zenith  Iron  Co.,  66  Minn.  263,  288, 
68  NW  48,  60  AmSR  471,  33  LRA 
508.  (18)  A  corporation  for  the  man- 
ufacture or  brewing  of  lager  beer, 
and  selling  and  disposing  of  the 
same,  together  with  such  other  busi- 
ness as  may  be  incidental  thereto. 
Hastings  Malting  Co.  v.  Iron  Range 
Brewing  Co.,  85  Minn.  28,  67  NW  652. 
(19)  A  corporation  for  producing  and 
creating  for  transmission  and  use 
water,  steam,  and  other  motive 
power,  with  authority  to  acquire  and 
construct,  for  such  purpose  only, 
real  estate  and  power,  -water  rights, 
canals,  bridges,  dams,  machinery, 
etc.  Cuyler  v.  City  Power  Co.,  74 
Minn.  22.  76  NW  948. 

[h]     Ooxpoiatloiis  wbolbr  engagsd 
in     nuuuifaotiire;     ITew     Tork — (1) 


Under  L.  (1890)  c  522,  providing  for 
a  franchise  tax  on  corporations,  and 
making  exception  in  case  of  ''com- 
panies wholly  engaged  in  .  .  . 
manufacture,  it  was  held  that  a 
corporation  engaged  In  manufacture 
and  In  other  business  as  well  was 
not  protected  by  the  exception,  which 
Is  limited  to  corporations  whose  cor- 
porate business  Is  exclusively  that 
of  manufacture,  and  that  the  capital 
employed  in  manufacture  as  well  as 
that  employed  In  other  business  Is 
subject  to  the  tax.  Peo.  v.  Roberts, 
158  N.  Y.  168,  173,  62  NE  1104.  (2) 
A  corporation  engaged  In  manufac- 
turing In  New  York  and  also  in  pur- 
chasing and  selling  supplies  of  the 
kind  In  which  it  deals,  but  not  man- 
ufactured by  It,  as  authorized  by  Its 
charter  is  not  "wholly  engaged  in 
carrying  on  manufacture  within  this 
state."  Peo.  v.  Clampbell,  145  N.  Y. 
687,  689,  40  NG  239.  See  also  Peo.  v. 
Roberts.  158  N.  Y.  162,  52  NE  1102. 
(3)  But  where  a  New  York  corpora- 
tion organized  under  the,  General 
Manufacturing  Act  was  engaged  to 
some  extent  in  the  ultra  vires  act 
of  dealing  In  products  not  manufac- 
tured by  Itself,  but  necessary  to  com- 
pleting Its  stock  in  trade,  it  was  held 
that,  since  it  was  strictly  a  manufac- 
turing corporation.  It  was  exempt 
from  taxation  as  to  the  capital  em- 
ployed in  its  manufacturing  busi- 
ness, but  rightly  taxed  as  to  that 
part  invested  in  other  business.  Peo. 
V.  Campbell,  144  N.  Y.  166,  38  NE 
990.  See  also  Peo.  v.  Roberts,  61 
App.  Dlv.  77,  64  NYS  494. 

IS.  Cowling  v.  Zenith  Iron  Co.,  65 
Minn.  263,  6S  NW  48.  60  AmSR  471, 
33  LRA  608;  Plnnegan  v.  Noeren- 
berg,  62  Minn.  289.  63  NW  1150,  38 
AmSR  652,  18  L.RA  778;  In  re  Me- 
chanical Business  Cases,  9  Pa.  Co.  1. 
Ajid  see  Mechanical  [26  Cyc  1610]. 

[a]    "KeQluudoal''  o<npor»ttoiia  or 


wlwt  are  lacing  tfl.  (1) 
The  term  "mechanical  business,"  as 
used  in  Corp.  Act  April  29,  1874,  cl 
18,  refers  to  the  employment  of 
skilled  labor  in  shaping  materials 
Into  structures  or  products  of  util- 
ity, and  not  as  incident  to  one  of  the 
arts  or  professions;  and  the  term 
does  not  include  preparing  and  me- 
chanically executing  designs  for 
decorating  and  finishing  a  building, 
nor  for  dredging,  excavating,  build- 
ing, and  executing  submarine  work. 
In  re  Mechanical  Business  Cases,  9 
Pa.  Co.  1.  (2)  It  has  been  held  that 
a  general  laundry  business  Is  not  a 
mechanical  business,  within  the 
meaning  of  the  Minnesota  constitu- 
tion Imposing  individual  liability  on 
stockholders  of  corporations  except 
those  organized  for  carrying  on  any 
kind  of  manufacturing  or  mechanical 
business.  Gould  v.  Fuller,  79  Minn, 
414,  82  NW  673.  (3)  But.  on  the 
other  hand,  a  laundry  business,  to  be 
conducted  by  the  use  of  machines 
and  mechanical  instruments,  has 
been  held  to  fall  within  the  clause 
of  the  Pennsylvania  statute  permit- 
ting the  formation  of  corporations 
for  "the  carrying  on  of  any  mechani- 
cal, mining,  quarrying  or  manufac- 
turing business."  In  re  Keystone 
Laundry  Co.'s  Charter,  5  Pa.  Dist. 
735.  18  Pa.  Co.  444.  (4)  The  mining  of 
Iron  ore  is  a  "mechanical  business," 
within  such  constitutional  pro-vision, 
a  meolianical  business,  within  the 
meaning  of  such  exception,  being  one 
closely  allied  or  Incidental  to  some 
kind  of  manufacturing  business. 
Cowling*  V.  Zenith  Iron  Co.,  65  Minn. 
263,  68  NW  48,  60  AmSR  471,  33 
LRA  508.  (5)  And  the  business  of 
erecting  buildings  is  a  "mechanical" 
business,  within  a  statute  authoriz- 
ing the  formation  of  cooperative  as- 
sociations for  trade  or  carrying  on 
any  lawful  mechanical,  manufactur- 
ing, or  agricultural  business.  Fln- 
negan  v.  Noerenberg,  52  Minn.  239, 
53  NW  IISO,  38  AmSR  552,  18  LRA 
778. 

[b'l  axobudTelir  for  nuuMifaotnr- 
isg  or  machanicu  Inialiiess. — a  cor- 
poration authorized  by  Its  articles  of- 
Incorporation  to  engage  In  the  busi- 
ness of  "buying,"  manufacturing, 
"and  dealing  In"  milk,  cream,  butter, 
cheese,  and  other  dairy  products,  and 
of  pasteurizing  and  treating  said 
milk,  and  packing,  storing,  handling, 
and  selling  said  products  so  pasteur- 
ized and  treated.  Is  not  exclusively 
a  manufacturing  or  mechanical  cor- 
poration, within  the  Minnesota  con- 
stitution, and  its  stockholders  are 
therefore  liable  for  Its'  debts.  Meen 
v.  Pioneer  Pasteurizing  Co.,  90  Minn. 
501,  97  NW  140.  See  alsosupra  this 
section  note  14  [f]. 

18.  Taylor-Crltchfleld  Co.  v.  Stuck- 
art.  276  111.   129,  113  NE  895. 

[a]  Oorporatloiui  laolnded.— In 
lillnois  it  is  autnclent  if  the  prin- 
cipal business  of  the  corporation  Is 
the  printing  business,  under  the  stat- 
ute of  that  state  exempting  the 
capital  stock  of  printing  companies 
from  assessment  by.  the  state  board 
of  equalization;  and  the  exemption 
applies  to  an  advertising  company 
formed  for  the  purpose  of  doing  a 
general  advertising  business,  pub- 
lishing and  printing  books  and 
papers,  designing  Illustrations,  and 
carrying  «n  the  business  of  electro- 
typing  and  engraving.  Taylor-Crltch- 
field  Co.  V.  Stuckart,  276  IlL  129,  113 
NE  895. 

17.  In  re  Qulncy  Granite  Quarries 
Co.,  147  Fed.  279;  Burdick  v.  Dillon, 
144  Fed.  737.  66  CCA  608  [dism  app 
205  U.  S.  660,  27  SCt  792,  61  L.  ed. 
926j.  See  also  Mines  and  Minerals 
[27  Cyc  216]. 

[a]  ••Mining"  ooiporatloas ;  what 
are  Inelodsd. — (1)  Mining  corpora- 
tions, or  corporations  engaged  In 
mining,  have  been  held  to  include  a 
corporation  tor  the  purpose  of  quar- 
rying granite,  slate,  or  other  stone, 
even  though  it  is  from  an  open 
quarry.    In  re  Quiocy  Granite  Quar- 
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ries  Co.,  147  Fed.  279;  Burdlck  v. 
Dillon.  144  Fed.  737,  55  CCA  603 
[app  dlsm  206  U.  S.  560.  27  SCt  792, 
51  L.  ed.  9251.  (2)  And  In  Indiana 
the  term  "mining,  by  the  express 
provision  of  the  Act  of  Febr.  21, 
1889,  la  made  to  Include  the  sinking 
of  natural  gas  and  petroleum  wells. 
Consumers'  Gas  Trust  Co.  v.  Quinby, 
137  Fed.  882.  70  CCA  220;  Williams 
V.  Citizens'  Bnterprise  Co..  153  Ind. 
498,  55  NB  426;  State  v.  Indiana,  etc.. 
Oil,  etc.,  CO.,  120  Ind.  676,  22  NE 
778.   8   LRA  579. 

Mining  aa  mannfaotnxlag  see  su- 
pra this   section   note   14   [c]    (3). 

18.  Wells  V.  Northern  Pac.  R.  Co., 
23  Fed.  369,  10  Sawy.  441;  Agua 
Pria  Copper  Co.  v.  Bashford-Bur- 
mister  Co.,  4  Aria.  203,  .36  P  983; 
Carver  Mercantile  Co.  v.  Hulme,  7 
Mont.  566,  19   P  213. 

[a]  Oorpomtioaa  for  'Indiiatiial 
vnzanlt";  wliat  Mr*  laclnflad. — (1) 
The  term  "Induatrial,''  -  or  "industrial 
pursuit,"  includes  manufacturing  and 
mining,  but  is  broader  than  either. 
Wells  V.  Northern  Pac  R.  Co.,  28 
Fed.  4(9,  10  Sawy.  441.  (2)  And  as 
applied  to  the  purpose  or  business 
of  corporations,  it  has  been  held  to 
include  express  companies  (Wells  v. 
Northern  Pac.  R.  Co.,  supra).  (3) 
and  corporations  engaged  In  a  mer- 
cantile Dualness,  as  for  the  sale  of 
foods,  mining  supplies,  etc.  (Agua 
'ria  Copper  Co.  v.  Bashford  Bur- 
mister  Co.,  i  Ariz.  203,  36  P  983; 
Carver  Mercantile  Co.  v.  Hulme,  7 
Mont.  586,   19  P  213). 

10.  State  V.  Iverson,  97  Minn.  286, 
106  NW  309;  State  v.  Salem  Water 
Co..  6  Oh.  Clr.  Ct  58,  3  Oh.  Cir.  Dec. 
30;  Columbia  Conduit  Co.  v.  Com.,  90 
Pa.  307;  Texas,  etc.,  R.  Co.  v.  Hen- 
son,  103  Tex.   698,  132  SW  118. 

[a1  "Tnuisportatioa"  oorpot»tiona; 
'What  are  Inoinaadv— (1)  To  "trans- 
port" does  not  necessarily  mean  to 
carry,  but  means  "to  carry  or  con- 
vey from  one  place  to  another,"  or 
"to  remove  from  'one  place  to  an- 
other." Columbia  Conduit  Co.  v. 
Com.,  90  Pa.  307,  309.  (2)  The  terra 
"transportation,"  as  applied  to  cor- 
porations. Includes  of  course  ordi- 
nary railroad,  street  railroad,  steam- 
boat, and  other  like  corporations  en- 
gaged in  the  carriage  of  freight  or 
passengers  for  hire.  Texas,  etc.,  R. 
Co.  v.  Henson,  103  Tex.  698,  132  SW 
118  (a  belt  line  railroad  whose  busi- 
ness was  to  Intercept  trafllc  some 
distance  from  stockyards  and  to 
transport  It  over  its  own  belt  line 
to  the  yards,  and  which  was  paid 
therefor  by  the  railroads  served). 
(3)  But  it  is  not  limited  to  these. 
It  also  applies  to  express  companies, 
whether  they  transport  in  their  own 
vehicles  or  In  those  of  others.  Alsqp 
v.  Southern  Express  Co.,  104  N.  C. 
278,  10  SE  297,  6  LRA  271;  Southern 
Express  Co.  v.  Keeler,  109  Va.  469. 
64  SE  38  (where  It  is  so  declared  by 
statute).  See  &lso  In  re  H.  J. 
Qulmby  Freight  Forwarding  Co.,  121 
Fed.  139;  Carriers  10  C.  J.  p  1.  (4) 
And  a  corporation  engaged  in  the 
removal  of  petroleum  from  place  to 

glace  by  means  of  pipes  has  been 
eld  a  "transportation  company" 
within  the  meaning  of  a  statute  tax- 
ing such  companies.  Columbia  Con- 
duit Co.  v.  Com.,  90  Pa.  307;  Mellon 
Pipe  Lines  v.  Allegheny  County,  3 
Pa.  Dlst.  448.  And  see  West  Virginia 
Transp.  Co.  v.  Volcanic  Oil,  etc.,  Co., 
6  W.  Va.  382.  (6)  The  term  has  also 
been  held  to  include  a  corporation 
for  the  transmission  of  natural  gas 
through  pipes  (Carothers  v.  Phila- 
delphia Co.,  lis  Pa.  468,  474,  12  A 
314),  (6)  and  a  water  company  or- 
ganized for  the  purpose  of  trans- 
porting water  through  mains  and 
pipes  to  consumers  (In  re  New  York, 
etc..  Water  Co.,  98  Fed.   711    [aff  102 


Fed.  1004,  43  CCA  91];  State  v. 
Salem  Water  Co.,  5  Oh.  Clr.  Ct.  58, 
61.  3  Oh.  Cir.  Dec.  80).  (7)  On  the 
other  hand,  however,  it  has  been  held 
that  a  company  engaged  in  the  busi- 
ness of  producing  and  buying  natural 
gas,  which  It  conveys  by  means  of 
pipes  to  a  city,  where  it  distributes 
and  sells  the  same  to  consumers, 
was  not  a  "transporting  company," 
within  the  War  Revenue  Act  of  June 
13,  1898,  schedule  B  (30  St.  at  L.  464), 
imposing  a  special  tax  on  persons. 
Arms,  corporations,  or  companies 
owning  or  controlling  any  pipe  line 
for  '  transporting  oil  or  other  prod- 
ucts, the  transportation  in  this  case 
being  merely  Incidental.  U.  S.  v. 
Northwestern  Ohio  Natural  Gas  Co., 
141  Fed.  198.  (8)  It  has  also  been 
held  that  logging  railroad  companies 
were  not  transportation  corporations 
within  the  meaning  of  a  tax  statute, 
where  they  were  not  engaged  in  busi- 
ness as  common  carriers  of  passen- 
gers of  freight  tor  hire,  and  had 
no  Income,  but  were  merely  operated 
by  and  in  the  Interest  of  certain 
lumber  corporations.  State  v.  Iver- 
son. 97  Minn.  286,  106  NW  309.  (9) 
A  corporation  which  is  not  Itself  a 
transportation  company  may  be  in- 
cluded In  a  statute  referring  to 
transportation  corporations,  if  such 
is  the  legislative  Intent.  Com.  v. 
Monongahela  Nav.  Co.,  66  Pa.  81 
(holding  that  a  slack-water  naviga- 
tion company,  which  was  not  itself 
a  transportation  company,  but  on 
whose  works  freight  might  be  trans- 
ported by  others,  was  subject  to  a 
tax  imposed  on  transportation  com- 
panies, where  such  Intent  on  the 
part  of   the  legislature  appeared). 

ao.  See  Railroads  [33  Cyc  1]; 
Street  Railroads  [36  Cyc  1338]. 

21.    See  Carriers  10  C.  J.  p  1. 

as.  Washington  County  Nat  Bank 
V.  Motter,  97  Md.  646,  66  A  318.  See 
Warehousemen  [40  Cyc  396,  401  ]> 

Am  ttsdinf  or  niMoaatil*  ooipora- 
tloiia  see  supra  this  section  notes  12, 
13. 

93.  International  Boom  Co.  v. 
Rainy  Lake  River  Boom  Corp.,  97 
Minn.  513,  107  NW  736;  North- 
western Impr.,  etc.,  Co.  v.  O'Brien, 
75  Minn.  336,  77  NW  989;  Gray's 
Harbor  Boom  Co.  v.  McAmmant,  21 
Wash.  465,  58  P  573.  See  also 
Logging     [25    Cyc    1541,     1669]. 

34.  Cotttngham  v.  Equitable  Bldg., 
etc.,  Assoc,  114  Ga.  940,  41  SB  72; 
Williar  V.  Baltimore  Butchers'  Loan, 
etc.,  Assoc,  46  Md.  546;  Jarrett  v. 
Cope,  68  Pa.  67;  Kupfert  v.  Gutten- 
berg  Bldg.  Assoc,  30  Pa.  465.  See 
Building  and  Loan  Associations  9  C. 
J.  p  916. 

36.  Bressler  v.  Wayne  County,  84 
Nebr.  774,  122  NW  23;  State  v. 
Northwestern  Trust  Co..  72  Nebr. 
497,  101  NW  14. 

[a]  "mvavtaaaat"  oompaalas; 
wbat  are  laoltiaea. — (1)  In  one  sense 
all  corporations  formed  .for  the  pur- 
pose of  profit  are  Investment  com- 
panies, their  main  object  being  that 
the  stockholder  may  obtain  a  profit 
from  the  investment  of  his  money  in 
the  business  of  the  company,  but 
this  is  not  the  sense  in  which  stat- 
utes used  the  word  "investment"  as 
descriptive  of  corporations.  Bress- 
ler v.  Wayne  County,  84  Nebr.  774, 
122  NW  23.  (2)  A  corporation 
formed  for  the  purpose  of  buying 
real  estate  and  the  whole  capital  of 
which  Is  invested  in  land  is  not  "an 
investment  company"  within  the 
meaning  of  the  Nebraska  revenue 
law  relating  to  the  taxation  of  such 
companies.  Bressler  v.  Wayne 
County,  supra. 

[b1  "Tnatallmant  iwaatniMit;" 
what  are  luolndad.— Where  the  or- 
ganization of  a  corporation  and  its 
plan    of   doing    business    Involve    re- 


ceiving from  each  of  its  members 
a  stated  sum  at  stated  Intervals 
until  a  specified  amount  is  received 
from  the  members,  and  investing  the 
money  in  property  for  the  benefit  of 
Its  members,  it  is  an  installment 
Investment  company  within  the 
meaning  of  Comp.  St.  c  16  |!  216. 
227;  Cobbey  St.  Annot.  !i  6649.  6660; 
L.  (1903)  c  29.  State  v.  Northwest- 
ern Trust  Co.,  72  Nebr.  497,  101  NW 

36.  State  v.  Iowa  Mut.  Aid  Assoc, 
69  Iowa  125,  12  NW  782;  Loyd  v. 
Modem  Woodmen  of  America,  118 
Mo.  A.  19,  87  SW  530;  State  v. 
Mutual  Protection  Assoc,  26  Oh.  St. 
19:  Com.  v.  Provident  Bicycle  Assoc, 
178  Pa.  636,  36  A  197,  36  LRA  689; 
C^m.  V.  Equitable  Ben.  Assoc,  137 
Pa.  412,  18  A  1112;  Com.  v.  National 
Mut.  Aid  Assoc,  94  Pa.  481;  Ancient 
Order  of  United  Workmen  v.  Shober. 
16  S.  D.  518,  94  NW  406.  See  Bene- 
ficial Associations  7  C.  J.  p  1048; 
Mutual  Benefit  Insurance  [29  Cyc  11. 

37.  See  Hawthorn  v.  Peo.,  109  111. 
302,  318,  50  AmR  610;  Plnnegan  v. 
Noerenberg,  52  Minn.  239,  244,  63 
NW  1150,  38  AmSR  652,  18  LRA  778. 

88.     See  Exchanges  [17  Cyc  848]. 

a».  La. — ^Vredenburg  v.  Behan,  33 
La.   Ann.   (27,   (37. 

Me. — Orono  v.  Kappa  Sigma  Soc, 
108  Me.  820,   80  A   881. 

Maas. — New  England  Theosophical 
Corp.  T.  Boston  Assessors  Bd.,  172 
Mass.  60.  51  NE  466,  42  LRA  281. 

Mich. — Detroit  Home,  etc.,  School 
V.  Detroit.  76  Mich.  521,  43  NW  598. 
6   LRA   97. 

N.  T.— Peo.  v.  Gunn,  96  N.  T.  817. 

[a]  "■dmtiflo''  ooq^ratlona:  yihmt 
ara  UMlndafl. — (l)  The  term  ''scien- 
tific" corporation  or  institution  has 
been  held  to  Include  general  and 
special  educational  corporations  and 
other  institutions  of  learning.  Orono 
V.  Kappa  Sigma  Soc,  108  Me.  320, 
324,  80  A  831;  Detroit  Home,  etc. 
School  V.  Detroit,  76  Mich.  521,  43 
NW  593,  6  LRA  97;  Lawrence  Univ. 
V.  Outagamie  County,  160  Wis.  244, 
136  NW  619;  St.  Johns  Military 
Academy  v.  Edwards,  143  Wis.  551, 
128  NW  113.  139  AmSR  1123.  And 
see  Wesleyan  Academy  v.  Wilbra- 
ham,  99  Mass.  599,  603.  Compare 
however  Reg.  v.  Pocock.  8  Q.  B.  729. 
55  ECL  729.  116  Reprint  1047.  (2) 
But  it  has  been  held  not  to  Include 
a  medical  college.  Peo.  v.  Gunn,  96 
N.  Y.  317,  821;  Peo.  V.  Ctothran,  27 
Hun  (N.  Y.)  344.  (3)  Nor  does  the 
term  "scientific"  corporation  or  in- ' 
stltution  Include  a  corporation  whose 
paramount  object  is  the  dissemina- 
tion of  theosophical  ideas  and  the 
procuring  of  converts  thereto  ,  (New 
England  Theosophical  Corp.  v.  Bos- 
ton. 172  Mass.  60,  61  NE  456,  42 
LRA  281);  (4)  or  a  college  fraternity 
(Orono  v.  Kappa  Sigma  Soc,  108  Me. 
320,  80  A  831);  (5)  and  since  rifle 
shooting  is  not  a  science,  but  an  art, 
a  corporation  for  the  encouragement 
and  advancement  of  rifle  shooting 
cannot  be  formed  under  a  statute 
authorizing  the  formation  of  corpora- 
tions for  "  scientific "  purposes 
(Vredenburg  v.  Behan,  33  La.  Ann. 
627).  (6)  The  act  of  assembly  giv- 
ing the  common  pleas  power  to 
charter  "associations  for  the  pro- 
motion of  science"  does  not  empower 
it  to  charter  an  association  for  the 

?iromotion  of  "mechanical,  manu- 
acturing,  and  useful  arts."  In  re 
Philadelphia  Artisans'  Inst.,  1  Leg 
Oaz  (Pa.)  104,  8  Phlla.  229.  (7)  "To 
make  an  institution  scientific.  It 
should  t>e  devoted  either  to  the 
sciences  generally,  or  to  some  de- 
partment of  science  as  a  principal 
object,  and  not  merely  as  an  unim- 
portant incident  to  its  important 
objects."    New  England  Theosophical 
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"Uteraiy;""     "educational;""     "'agricultural; "»  |  or   work  of  "public   use"    or  "public   utility,"" 
"cemetery; "*•  "public  service;"**  or  for  a  purpose 


Corp.  V.  Boston,  172  Mass.  60,  tS,  51 
NE  456.  42  LRA  281. 

30.  Orono  v.  Kappa  Sigrma  Soc, 
108  Me.  320,  80  A  831;  New  England 
Theosophlcal  Corp.  v.  Boston,  172 
Mass.  60,  61  NE  456,  42  LRA  281; 
Peo.  V.  Gunn,  96  N.  T.  317;  Chamber- 
lain V.  Chamberlain,  3  Lans.  348 
(mod  on  other  grjDunds  43  N.  T.  424]. 

[a]  "UtMntnr"  ooiporatlona;  wiiat 
u*  laoliia*<L^(l)  In  some  cases  "lit- 
erary" corporations  or  institutions 
have  been  held  to  Include  educati6nal 
corporations,  such  as  universities, 
colleges,  schools,  and  academies. 
Orono  V.  Kappa  Sigma  Soc,  108  Me. 
320,  324,  80  A  831;  Wesleyan 
Academy  v.  Wilbraham,  99  Mass. 
199,  603;  Chamberlain  v.  Chamber- 
lain, 3  Lans.  348  [mod  on  other 
grounds  43  N.  T.  424]  (holding  that 
an  institute  incorporated  as  a  school 
or  seminary  of  learning,  and  having 
that  character,  was  a  literary  cor- 
poration, within  a  statute  restricting 
the  rights  of  testamentary  disposi- 
tion for  the  benefit  of  "literairy,  etc., 
assoclatlona");  Lawrence  Univ.-  v. 
Outagamie  County,  150  Wis.  244,  136 
NW  119;  St.  Johns  MiUtary  Academy 
T.  Edwards.  143  Wls.^651,  128  NW 
113,  139  AmSR  1123.  See  also  Mount 
Hermon  Boys'  School  v.  Gill,  145 
Mass.  139,  13  NB  354.  (2)  Other 
cases,  however,  are  to  the  contrary 
under  certain  statutes.  Indianapolis 
V.  McLean.  8  Ind.  328:  Reg.  v. 
Pocock.  8  Q.  B.  729,  65  ECL  729,  116 
Reprint,  1047.  (3)  And  It  has  been 
held  that  the  term  does  not  include 
a  medical  college.  Peo.  v.  Qunn,  96 
K.  T.  317.  <4>  Nor  does  It  Include 
religious  societies  (Milwaukee  Pro- 
testant Honne  v.  Becher.  87  Wis.  409, 
58  NW  774;  Reg.  v.  Jones.  8  Q.  B. 
719,  55  ECL  719,  116  Reprint  1043), 
(5) -or  college  fraternities  (Orono  v. 
Kappa  Sigma  Soc..  108  Me.  320,  80 
A  831).  (6)  An  historical  society, 
however,  the  object  of  which  is  the 
gathering  up  of  facts,  the  writing 
of  them  out.  and  the  reading  pf 
the  same  at  meetings,  whereupon 
discussions  arise,  etc.,  is  properly 
inconwrated  under  a  statute  for  the 
incorporation  of  literary  societies. 
Carpenter  v.  Historical  Soc.,  2  Dem. 
Surr.  (N.  T.)  674).  (7)  And  the 
term  includes  a  corporation  for 
maintaining  a  ttablic  library.  Man- 
cheater  V.  McAdam,  [18961  A.  C.  500. 
(3)  But  a  corporation  wnose  para- 
mount object  is  the  dissemination  of 
theosophlcal  ideas  and  the  procuring 
of  converts  thereto  is  not  a  "liter- 
ary" corporation  or  institution,  al- 
though in  furtherance  of  such  pur- 
pose it  incidentally  maintains  a 
library  and  publishes  literature  re- 
lating to  the  subject.  New  England 
Theosophlcal  Corp.  v.  Boston,  172 
Uass.   60,    61    NB    456,    42    LRA    Ml. 

31.  State  V.  Lesueur,  99  Mo.  652, 
13  SW  237.  7  LRA  734:  Watton  v. 
Grace,  44  Okl.  186,  143  P  1162:  Con- 
If.y  V.  Daughters  of  the  Republic,  106 
Tex.  80,  lie  SW  197,  157  SW  937; 
and  other  cases  infra  this  note. 

[a]  BAnoattonal  oorporatloBS, — 
(1)  The  Daughters  of  the  Republic 
of  Texas,  which  was  organized  as 
a  corporation  for  the  declared  pur- 
pose of  perpetuating  the  memory  and 
spirit  of  the  men  who  achieved 
Texan  independence,  and  to  encour- 
age historical  research  into  the  early 
history  of  Texas,  and  to  promote  the 
celebration  of  Independence  Day  of 
the  Texas  Republic,  and  to  erect 
monuments  on  places  made  historic 
In  the  war  for  Texan  Independence, 
was  a  coTt>oration  organised  for 
"edueatlonar'  purposes,  within  Rev. 
ClT.  St.  (1911)  art  1121,  permitting 
private  corporations  to  he  formed 
for  educational  purposes,  "educa- 
tion" in  the  statutory  sense  meaning 
not  merely  Instruction  received  at 
school,  but  the  whole  course  of  train- 
ing—moral, intellectual,  and  physi- 
cal. Conley  v.  Daughters  of  the  Re- 
public. 106  Tex.  80,  1S6  SW  197,  167 
SW  987.     (2)    So  «  corporation   to 


build  and  maintain  a  lecture  hall 
has  been  held  to  be  within  a  statute 
allowing  incorporation  for  the  pur- 
pose of  supporting  any  educational 
or  literary  undertaking.  Seymour 
Opera-House  v.  Wooldridge,  (Tex. 
Civ.  A.)  31  SW  234.  (3)  And  a 
private  corporation  to  exiiibit  the 
state's  resources  at  the  Jamestown 
Exposition,  being  "educational"  in 
its  primary  object,  was  properly 
formed  under  St.  (1893)  }  930  as 
amended  by  the  act  of  March  3, 
1908  (L.  [1903]  c  9  art  1  :  1). 
Watton  V.  Cruce,  44  Okl.  186.  143 
P  1152.  (4)  And  in  Missouri,  under 
a  statute  allowing  the  formation  of 
corporations  for  educational  purposes. 
It.  was  held  that  a  corporation  could 
be  formed  for  the  purpose  of  encour- 
aging debating,  reading,  and  litera- 
ture, and  the  enjoyment  of  rational 
and  social  amusements,  and  the  play- 
ing of  tenplna,  chess  and  checkers, 
and  other  lawful  games  of  the  kind. 
State  V.  Lesueur,  99  Mo.  662;  13 
SW  237,  7  LRA  734.  (6)  But  in 
Pennsylvanda  it  has  been  held  that 
the  act  of  June  14,  1887  (P.  L. 
p  383).  entitled,  "An  act  to  provide 
for  the  Incorporation  and  regulation 
of  companies,  not  for  profit,  organ- 
ized for  the  encouragement  of  the 
arts  and  sciences,  and  of  agriculture 
and  horticulture,  and  to  confer  upon 
such  companies  the  right  of  eminent 
domain,"  shows  in  its  preamble  that 
it  contemplates  companies  for  the 
purpose  of  holding  public  exposi- 
tions, and  it  does  not  authorise  the 
incorporation  of  a  private  educational 
corporation,  such  as  an  "Academy  of 
Sciences,"  for  the  purpose  of  "edu- 
cating the  public  by  exhibiting 
artistic,  mechanical,  agricultural  ana 
horticultural  products,  and  provid- 
ing instruction  In  the  arts  and 
sciences."  In  re  Warren  Academy 
of  Sciences,  IS  Pa.  Dist.  697.  29  Pa. 
Co.  30,  7  Dauph.  Co.  43. 

33.    See  Agriculture  {  4. 

[a]  Asxionltozal  pnzpoaes. — A 
corporation  formed  for  the  purpose 
of  making  agricultural  exhibits,  con- 
ducting a  live  stock  show,  and  giving 
exhibition  of  the  speed  of  horses, 
comes  within  the  purview  of  a 
statute  authorizing  corporations  for 
"agricultural  purposes.^'  Falrview 
Inv.  Co.  v.  Lamberson,  26  Ida.  72,  136 
P  60^6.  To  same  effect  Dillard  v. 
Webb,  55  Ala.  468;  Downlngi  v.  State 
Bd.  of  Agriculture,  129  Ind.  448,  28 
NE  123,  614,  12  LRA  664:  Dunn  v. 
Brown  County  Agricultural  Soc,  46 
Oh.  St.  93,  19  NE  496.  16  AmSR  666, 
1   LRA   764. 

33.     See  Cemeteries  }  5. 

84.  U.  S. — In  re  Hudson  River 
Electric  Power  Co..  173  Fed.  934  [atf 
183  Fed.  701,  106  CCA  139,  38  LRANS 
454]. 

Ga. — Dunn  v.  Western  tinlon  Tel. 
Co.,  2  da.  A.  846.   69  SE  189. 

Ind. — State  v.  Marion  Light,  etc., 
Co.,   174  Ind.   622,  92  NB  731. 

Ky. — McDandel  v.  Faubush  Tel.  O)., 
106  SW  825,  32  KyL  672. 

Mass. — Atty.-Gen.  v.  Haverhill  Gas 
Light  Co..  215  Mass.  894,  101  NE 
1061,  AnnCasl914C  1266. 

Mo. — Johnson  v.  St.  Louis  United 
R.  Co.,  227  Mo.  423,  127  SW  6S;  Van- 
derberg  v.  Kansas  City  Missouri  Gas 
Co..  126  Mo.  A.  600,  105  SW  17. 

[a]  "Vabllo  aervloe"  oozporatlons ; 
what  are  laoludsd,!— (1)  A  "public 
service  corporation"  may  be  defined 
as  a  corporation  which,  although 
organized  and  controlled  by  private 
persons  and  for  private  profit,  is  for 
the  purpose  of  serving  the  public 
generally,  in  consideration  of  which 
it  is  given  the  power  of  eminent 
domain  or  granted  other  special 
powers  or  privileges  by  the  state  or 
municipalities,  and  which,  in  con- 
sequence of  such  grant,  is  under  a 
duty  to  serve  the  public  and  Is  to 
some  extent  rendered  subject  to  state 
control;  and  the  term  Includes  most 
of  the  corporations  which  have  been 
hereinbefore   referred   to   under   the 


head  of  "quasi  public  corporations." 
See  supra  {  46;  and  cases  infra  this 
note.  (2)  The  term  is  defined  In 
some  Jurisdictions  by  constitutional 
or  statutory  provision  as  including 
all  transportation  and  transmission 
companies,  all  gas,  electric  light,  and 
all  heat  and  power  companies,  and 
all  persons  authorized  to  exercise  the 
right  of  eminent  domain,  or  to  use 
or  occupy  any  right  of  way,  street, 
alley,  or  public  highway,  whether 
along,  over,  or  under  the  same,  in  a 
manner  not  permitted  to  the  general 
public  Shawnee  Gas,  etc.,  Co.  v. 
State,  81  Okl.  605,  122  P  222;  Town- 
send  V.  Norfolk  R.,  etc.,  Co.,  105  Va. 
22,  52  SE  970,  116  AmSR  842,  4 
LRANS  87,  8  AnnCas  668.  The  term 
"public  service  corporation"  Includes: 
(3)  All  quasi  public  railroad  and 
street  railroad  companies.  Johnson 
V.  St.  Louis  United  R.  Co.,  227  Mo. 
423,  127  SW  63;  Terrill  v.  Chesa- 
peake, etc.,  R.  cJo.,  110  Va.  340,  66 
SE  66,  32  LRANS  371;  Townsend  v. 
Norfolk  R.,  etc,  Co.,  106  Va.  22,  52 
SE  970,  115  AmSR  842,  4  LRANS  87, 

8  AnnCas  658.  See  supra  i  46;  Rail- 
roads [33  cgrc  11;  Street  Railroads 
[86  Cyc  1388].  (4)  Turnpike  or  toll 
road  companies.  See  supra  <  46; 
Toll  Roads  [38  Cyc  361].  (6)  Canal 
companies.     See  supra   {   46;   Canals. 

9  C.  J.  p  1123.  (6)  Bridge  companies. 
See  supra  J  46;  Bridges,  9  (J.  J.  p 
417.  (7)  Telegraph  and  telephone 
companies.  Dunn  v.  Western  Union 
Tel.  Co.,  2  Ga.  A.  846,  59  SE  189; 
McOanlel  v.  Faubush  Tel.  Co.,  106 
SW  826,  32  KyL  672.  See  supra  ]  46; 
Telegraphs  and  Telephones  [37  Cyc 
601].  (8)  Oas,  electric  light  or 
power,  heat,  or  water  companies,  and 
other  similar  oorporations  which  are 
given  the  right  of  eminent  domain 
or  other  special  franchises  or  privi- 
leges, and  which  are  consequently 
under  a  duty  to  serve  the  public 
In  re  Hudson  River  Electric  Power 
(To.,  178  Fed.  934  Faff  188  Fed.  701. 
106  CCA  139,  33  LRANS  464];  State 
V.  Marion  Light,  etc,  Co.,«  174  Ind. 
622,  92  NE  731  .(heating);  State  v. 
Consumers'  Oas  Trust  <3o.,  167  Ind. 
346,  61  NB  674,  66  LRA  246;  Atty.- 
Gen.  V.  Haverhill  Oas  Light  Co.,  216 
Mass.  394,  101  NB  1061,  AnnCa8l914C 
1266;  Vanderberg  v.  Kansas  City 
Missouri  Gas  Co.,  126  Mo.  A.  600,  105 
SW  17;  State  v.  Butte  City  Water 
Co.,  18  Mont.  199,  44  P  966,  66  AmSR 
574,  32  LRA  697;  Shawnee  Gas,  etc. 
Co.  v.  S<tate,  31  Okl.  505,  122  P  222: 
Haugen  v.  Albina  Light,  etc.,  Co.,  21 
Or.  411.  28  P  244,  14  LRA  424;  Crum- 
ley V.  Watauga  Water  Co.,  99  Tenn. 
420,  41  SW  1058;  Townsend  v.  Nor- 
folk R.,  etc.,  Co..  105  Va.  22.  62  SE 
970.  116  AmSR  842,  4  LRANS  87,  8 
AnnCas  568.  See  supra  i  46;  Elec- 
tricity [16  <^c  466];  Gas  [4o  Cyc 
1153,   1159];   Waters  140  CSro  774]. 

as.  Me.— Cottrill  V.  Myrlck,  12  Me. 
222. 

Nebr. — Paxton.  etc..  Canal,  etc.,  Co. 
V.  Farmers',  etc..  Irr.,  etc.,  Co.,  45 
Nebr.  884.  64  NW  348,  60  AmSR  686. 
29  LRA  853. 

Nev. — Dayton  Gold,  etc.,  Min.  Co. 
V.  Seawell,  11  Nev.  894. 

N.  H. — Great  Falls  Mfg.  Co.  v. 
Pernald,   47   N.   H.  444. 

N.  J. — Scudder  v.  Trenton  Dela- 
ware Falls  Ck>..  1  N.  3.  Eg.  694,  21 
AmD  768. 

Pa, — Ridgway  Light,  etc.  Co.  v. 
Elk  County.   191  Pa.  465,  43  A  323. 

See  also  Eminent  Domain  [15  CTyc 
678,  681  et  seq], 

[a]  A  ooxporatloa  for  a  "puUte 
use"  or  '^ubUo  utility"  (1)  includes 
not  only  railroad  companies,  canal 
companies,  turnpike  companies  and 
the  like  (Stockton,  etc..  R.  Co.  v. 
Stockton,  41  Cal.  147:  Tide  Water 
Canal  Co.  v.  Archer,  9  Gill  &  J.  (Md.) 
479;  Swan  v.  Williams,  2  Mich.  427: 
Butte,  etc..  R.  Co.  v.  Montana  Union 
R.  Co.,  16  Mont.  504.  41  P  232.  60 
AmSR  608,  31  LRA  298;  Scudder  v. 
Trenton  Delaware  Falls  Co.,  1  N.  J. 
Elq.    694.    23    AmD   756;    In   re  Town- 
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"public    improvement,"**    or    "internal    improve- 
ment;""  "charitable"    and    "benevolent;""    and 


"  religious."" 


DTOOKFOBAXZON  Ain>  OSOAinZATION,   AND  aSAKT  OF  OOBPOBATE  POWEBS  AlfD 

FEANOHISES 


[$53]  A.  Hov  OorporationB  May  Be  Oreated 
and  Oorporate  Powers  Oranted — 1.  In  General;  by 
What  Authority.  Corporations  cannot  be  created 
nor  exist,  nor  corporate  powers  be  assumed,  by  mere 
agreement  of  the  parties;  they  require  authority 
from  the  sovereign  power,  express  or  implied.*' 
Companies  constituted  by  mere  agreement  of  the 


the 
re- 


send,  38  N.  T.  171:  Buffalo,  etc..  R. 
Co.  V.  Brainard,  9  N.  Y.  100.  And  see 
Eminent  Domain  [15  Cyc  586.  587, 
694]);  (2)  but  also  -water  power  com- 
panies (Scudder  v.  Trenton  Delaware 
Falls  Co.,  supra;  Hazen  v.  Essex  Co., 
12  Cush.  (Mass.)  475);  (3)  corpora- 
tions for  producing,  transporting, 
and  supplying  natural  gas  for, public 
consumption  (Bloomfleld,  etc..  Nat- 
ural Gas  Light  Co.  v.  Richardson,  68 
Barb.  (N.  Y.)  437;  St  Mary's  Gas  Co. 
V.  Klk  County,  191  Pa.  648,  43  A  321; 
Rldgeway  Light,  etc.,  Co.  v.  Elk 
County,  191  Pa.  466,  43  A  323;  John- 
ston V.  People's  Natural  Gas  Co.,  4 
Pa.  Cas.  216,  7  A  167);  (4)  Irrigation 
companies  (Oury  v.  Goodwjn,  3  Ariz. 
266,  26  P  376;  Paxton,  etc.,  Irr.  Ca- 
nal, etc.,  Co.  V.  Farmers,  etc.,  Irr., 
•tc  Co.,  46  Nebr.  884,  64  NW  343,  60 
AmSR  686,  29  LRA  863);  (6)  a  corpo- 
ration for  establishing  a  wharf  boat 
and  steam  elevator  at  a  river  bank 
for  the  convenience  of  river  carriers 
and  of  ail  shippers  and  receivers  of 
freight,  and  of  cetrrying  on  through 
such  instrumentaUties  a  receiving, 
forwarding,  and  storage  business 
(Glen  v.  Breard,  36  La.  Ann.  876); 
(6)  and  corporations  for  various 
other  public  or  Quasi  public  purposes 
(see  Eminent  Domain  [16  Cyc  686- 
602]).  (7)  But:  "To  constitute  a  pub- 
lic use  ail  persons  must  have  an  equal 
right  to  the  use,  and  it  must  be  in 
common,  upon  the  same  terms,  how- 
ever few  the  number  who  avail 
themselves  of  it.  It  is  not  essehtlal 
to  a  public  use  that  Its  benefits 
should  oe  received  by  the  whole  pub- 
lic or  even  a  large  part  of  it,  but 
they  must  not  be  coiinned  to  speclflc, 
privileged    persons,      .      .  Aside 

from  the  statutory  definition,  the 
term  'public  utility'  Implies  a  public 
use,  carrying  with  it  the  duty  to 
serve  the  public  and  treat  all  per- 
sons alike,  without  discrimination, 
and  it  precludes  the  Idea  of  service 
which  is  private  In  Its  nature, 
whether  for  the  benefit  and  advan- 
tage of  a  few  or  of  many.  The  ques- 
tion of  the  nature  of  a  corporation 
cannot    depend    upon   the   number  of 

?ersons  engaged  In  the  enterprise  for 
heir  mutual  benefit,  but  the  nature 
of  a  corporation  and  the  purpose  for 
which  It  Is  organized  must  be  ascer- 
tained by  reference  to  the  terms  of 
Its  charter,  and  in  the  case  of  a  cor- 
poration organized  under  a  general 
law  such  nature  and  purpose  are  de- 
fined by  that  law."  State  Public 
Utilities  (Ximmn.  v.  Bethany  Mut. 
Tel.  Assoc.  270  111.  188,  186,  186,  110 
NE  834,  AnnCasl917B  495.  (8)  And 
It  has  been  held  that  the  terms  "pub- 
lic use"  and  "public  utility"  do  not 
apply  to  a  mutual  telephone  associa- 
tion Which  has  no  authority  under 
Its  charter  to  engage  In  public  tele- 
phone service  or  to  devote  Its  prop- 
erty to  public  use,  but  is  organized 
for  the  private  use  of  Its  members 
only,  and  not  for  profit.  State  Public 
trtlllties  Commn.  v.  Bethany  Mut. 
Tel.  Assoc,  supra. 

[b]  A  bniUlnr  taA  loan  assocla,- 
tlon  may  be  organized  under  the  gen- 
eral Incorporation  statute  of  Louis- 
iana which  authorizes  the  formation 
of  corporations  for  the  purposes 
enumerated  (Rev.  St.  i  883),  "and 
generally  for  all  works  of  pubUc 
utility  and  advantage,"  as  Acts 
(1888)    No.    151,    expressly    declares 


that  the  terms  "public  utility  and 
advantage"  include  the  purposes  of 
building  associations,  etc.  Manshlp 
V.  New  South  Bldg.,  etc.,  Assoc,  110 
Fed.  845. 

3&  Wilmington  t.  Addlcks.  7  Del. 
Ch.  66,   43  A  297. 

[a]  Oorporatlona  for  "xm'bUo  ln> 
proTsmwit"  (1)  have  been  held  to 
Include  a  coriraration  for  laying  pipes 
in  the  streets  of  a  city  and  manu- 
facturing and  supplying  the  munic- 
ipality and  its  inhabitants  with  gas. 
Wilmington  v.  Addlcks,  7  Del.  Ch. 
66,  48  A  297.  (2)  They  also  include 
similar  corporations  for  supplying 
natural  gas.  Bloomfleld,  etc..  Nat- 
ural Gas  Light  (Ik).  V.  Richardson.  63 
Barb.   (N.  Y.)   487. 

37.  West  Virginia  Transp.  Oo.  v. 
Volcanic  Oil,  etc,  Co..  5  W.  Va.  382. 
See  also  Internal  Improvement  [22 
Cyc  1589J. 

[a]  OoritoratlonB  for  'internal 
InvroTesteat"  include  a  corporation 
for  the  purpose  of  constructing  and 
maintaining  a  line  or  lines  of  tubing 
for  the  purpose  of  transporting' 
petroleum  or  other  oils  through  pipes 
of  iron  or  other  materials  to  any 
railroad,  navigable  stream,  etc.,  and 
to  transport  from  the  termini  of  such 
pipes  petroleum,  etc.,  in  tank  cars, 
DoatSv  or  other  receptacles  belonging 
to  6uch  company,  the  maximum  rates 
for  such  transportation  being  fixed 
by  the  act  of  incorporation.  West 
Virginia  Transp.  Oo.  v.  Voloanic  Oil, 
etc,  Co.,  6  W.  Va.   382. 

38.  See  Benevolent  7  C.  J.  p  1140; 
Charities  11  C.  J.  p  297. 

38.  See  Religious  Societies  [34 
C!yc  1112]. 

40.  Cal. — ^Boca  Mill  Oo.  v.  Curry, 
164  Cal.  326.  97  P  1117. 

Conn. — Greene  v.  Dennis,  6  Conn. 
293,  802,  16  AmD  68. 

Oa. — Franklin  Bridge  Co.  v.  Wood, 
14  Oa.  80;  Meinhard  v.  Bedingfield 
Mercantile  Co.,  4  Qa.  A.  1'76,  61  8E 
34. 

Ida.— Spotwood  V.  Monis,  It  Ida. 
360.   85  P  1094,   6  LRANS   666. 

111. — Peo.  V.  Mackey,  256  111.  144, 
99  NE  870;  Stowe  v.  Flagg,  72  111. 
397. 

Ind. — Ohio  ■  Ins.  <3o.  v.  Nunne- 
macfher,  16^  Ind.  294. 

Mass. — ^HoaAley  ▼.  Essex  County, 
105  Mass.  619. 

Mich. — Schuetsen  Bund  ▼.  Agita- 
tions Vereln.  44  Mich.  818,  6  NW 
676,  88  AmR  270;  Michigan  State 
Bank  V.  Hastings^  1  Dougl.  226,  41 
AmD  «4». 

N.  T. — New  York  v.  Bryan,  ISO 
App.  Div.  658,  116  NYS  551  [rev  on 
other  grounds  196  N.  Y.  168,  89  NE 
467];  Feiner  v.  Reiss,  98  App.  Div. 
40,  90  NYS  C68;  Wells  v.  Gates,  18 
Barb.  564. 

Pa. — Murphy  v.  Schuylkill  County 
Farmers'  Bank,  20  Pa.  4I«,  419. 

Vt.— State  v.  Bradford,  82  Vt.  BO, 
58. 

Bng. — 8  Halsbury  L-  Eng.  p  318. 

And  see  other  cases  infra  this 
section. 

"A  corporation  not  being,  like  a 
natural  person,  one  of  the  elements 
of  society,  of  which  government  Is 
formed,  can  only  be  considered  as  a 
creature  of  the  law.  it  is  the  law 
alone  which  gives  to  it  a  personality 
distinct  from  that  of  each  of  its 
members,  and  confers  on  it  the  right 
to  act  by  Its  president,  directors,  or 


parties,  however  numerous,  are,  as  respects 
rights  of  third  persons,  including  the  state, 
garded  as  mere  partnershipsi^' 

In  the  United  States  corporations  can  be  created 
and  corporate  powers  granted  only  by  or  under 
authority  of  an  act  of  the  legislature.^  Charters 
of  incorporation  cannot  be  granted  by  the  executive 

agents.  In  a  nuuiner  analogous  to 
that  in  which  the  government  Itself 
acts  by  its  regularly  constituted 
functionaries.  Tnis  individuality  of 
character,  and  the  right  so  to  act  is, 
then,  nothing  inoru  than  a  portion  of 
the  power  of  the  government  with 
which  It  has  been  invested."  McKlm 
V.   Odom,  3  Bland   (Md.)   407,  418. 

[a]  It  la  only  the  sovMraign  powsr 
of  the  state  which  can  create  cor- 
porate franchises,  and  all  who  pre- 
sume to  exercise  them  without  the 
consent  of  such  authority  are  liable 
to  information  In  the  nature  of  a  quo 
warranto.  State  v.  Bradford,  33  Vt. 
60.     See  Infra  i  281. 

41.  Baker-McGrew  Co.  v.  Union 
Seed,  etc.,  Co.,  125  Ark.  146,  188  SW 
671;  Shlflett  v.  Kelly,  16  Ga.  A.  91,  84 
SE  906-  Hoadley  v.  Essex  County^  106 
Mass.  619;  Wells  ▼.  (Sates,  18  Barb. 
(N.  Y.)   564. 

"The  McKay  Sewing  Machine  As- 
sociation is  not  a  corporation.  It 
hsis  never  received  an  aot  of  incor- 
imratlon,  nor  been  organized  as  a 
corporation  under  the  general  laws. 
A  corporation  can  only  be  created 
and  exist  by  sanction  of  the  legis- 
lature. This  is  a  voluntary  asso- 
ciation of  Individuals,  and  its  ar- 
ticles of  agreement,  althou^  they 
adopt  some  of  the  forms  of  man- 
aging the  business  usual  in  cor- 
porations, constitute  a  copartner- 
ship. It  cannot  sue  and  be  sued  as 
a  corporation;  Its  members  are  in- 
dividually liable  for  Its  debts;  and  it 
has  none  of  the  special  attributes 
which  belong  to  a  corporation  duly 
or^nized  under  our  laws."  Hoadley 
V.  Essex  County,  106  Mass.  619,  626. 

[a]  ninatration. — ^A  so-called  stock 
company  composed  of  members  of  a 
former  partnership  and  others,  not 
incorporated,  but  organized  under  a 
scheme  known  as  the  Massachusetts 
Trust,  was  not  a  corporation.  Baker- 
McQrew  Co.  V.  Union  Seed,  etc,  Co., 
126   Ark.    146,    188    SW  671. 

49,  U.  S. — American  Ball  Bearing 
Co.  V.  Adams,  222  Fed.  967  [rev  on 
other  grounds  281  Fed.  950.  146  CTCA 
1461;  Southern  Pac.  R.  Co.  v.  Orton, 
32  Fed.  457;  Doboy,  etc.,  Tel.  Co.  v. 
De  Magathlas,  26  Fed.  697;  Grlffln  v. 
Cinrton  Line  Extension  R.  Co.,  11  F. 
Cas.  No.  6,816. 

Ala — Ex  p.  Selma,  etc,  R.  Co..  H 
Ala.  696,  725,  6  AmR  722;  Paschall  v. 
Whitsett,  11  Ala.  472. 

Cal. — Kaiser  Land,  etc.,  Co.  v. 
Curry.  166  Cal.  638,  103  P  341;  Boca 
Mill  (30.  V.  CMrry.  164  Cal.  326,  97  P 
1117;  Peo.  V.  Golden  Gate  Lodge  No. 
6  B.  P.  O.  E.,  128  Cal.  267,  90  P  866. 

Colo. — Aspen  Water,  etc.,  Co.  v. 
Aspen,  6  Colo.  A.  12,  37  P  728. 

(3a. — Columbian  Woodmen  Eminent 
Household  V.  Thornton,  134  Qa.  406, 
67  SB  849:  Franklin  Bridge  Co.  v. 
Wood,  14  Ga.  80;  Meinhard  v.  Bed- 
ingfield Mercantile  Co.,  4  Ga.  A.  176, 
61  SE  34;  Michael  v.  Davidson,  S  Qa. 
A.  752,   60  SE  362. 

Ida. — Spotswood  v.  Morris,  12  Ida. 
360,  86  P  1094,  6  LRANS  665. 

111. — Peo  V.  Forest  Home  Ceme- 
tery Co..  2*8  111.  36.  101  NE  219.  Ann 
Casl914B  277  [app  dism  238  U.  S. 
606  mem,  86  S(3t  602  mem,  59  L.  ed. 
1486  meml;  Peo.  v.  Mackey,  256  111. 
144,  99  NE  870;  Stowe  V.  Flagg,  78 
III.  397;  Chicago  Open  Bd.  of  Trade 
V.  Imperial  Bldg.  Co.,  136  111.  A.  60*. 
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officers  of  a  state  or  by  the  courts  in  the  absence 
of  valid  legislative  authority;  nor  can  such  au- 
thority be  delegated  by  the  legislature  where  it  is 
given  by  thie  constitution  the  exclusive  power  to 
grant  charters,  or  where,  as  is  universally  the  case 
in  this  country,  the  legislative  power  is  vested  ez- 
elnsively  in  the  legislature,*^  although  ministerial 
powers  with  respect  to  the  creation  of  corporations 
may  be  conferred  upon  courts  or  on  executive 
officers.^  Nor  have  municipal  authorities  any  power 
to  create  corporations,  even  exclusively  within  the 
municipality. 

In  England  the  king's  consent,  either  impliedly  or 
expressly  given,  has  long  been  regarded  as  necessary 
to  the  creation  of  any  corporation;*'  and  the  mode 
of  creating  them  is  either  by  a  grant  from  the 
king  himself,  called  a  royal  charter,  or  by  act  of 
parliament,  of  which  the  royal  assent  is  a  necessary 
ingredient.*'  The  king's  implied  consent  is  to  be 
found  in  corporations  which  existed  by  force  of  the 
common  law,  to  which  former  king^  are  supposed 
to  have  g^iven  their  concurrence,  as  in  the  case  of 
the  king  himself,  and  all  bishops,  parsons,  vicars, 
etc.,  who  have  always  been  regarded  as  corporations 
virtnte  officii,  and  in  all  corporations  by  prescrip- 
tion, such  as  the  city  of  London,  which  have  existed 
as  corporations,  so  long  that  the  memory  of  man 
runneth  not  to  the  contrary.** 

In  Canada  under  the  British  North  America  Act 
the  power  to  create  corporations  is  in  the  Canadian 
parliament  or  the  provincial  legislatures,  according 


to  the  objects  of  the  corporation.  The  legislature 
of  any  province  has  exclusive  jurisdiction  for  the 
incorporation  of  companies  with  provincial  objects, 
and  the  power  of  the  Canadian  parliament  extends 
to  the  granting  of  charters  of  incorporation  to 
companies  with  Canadian,  as  distinguished  from 
provincial,  objects.*" 

Under  the  dvil  law  corporations  seem  to  have 
heea  created  formerly  by  the  mere  act  and  voluntary 
association  of  their  members,  provided  they  were 
not  contrary  to  law;  but  later  a  special  permismon 
from -the  state  became  necessary."" 

[$54]  2.  Oorporations  by  the  Common  Law.  In 
England  the  king  and  all  bishops,  parsons,  vicars, 
churchwardens,  and  some  others  are  regarded  as 
corporations  by  force  of  the  common  law,  to  which 
former  kingnj  are  supposed  to  have  given  their 
concurrence.  But  there  are  no  common-law  cor- 
porations in  the  United  States,  where  corporations 
can  be  created  only  by  or  under  an  act  of ^  the 
l^slature." 

[$  55]  3.  Oorporations  by  Prescription.  Under 
the  principles  of  the  common  law,  where  a  body  of 
men  have  been  for  a  long  time  in  the  exercise  of 
corporate  powers,  a  presumption  arises  of  an  ancient 
chs^er,  granted  to  their  predecessors,  making  the 
exercise  of  such  powers  by  them  lawful  and  right- 
ful, a  lost  ^ant  or  charter  from  the  crown  being 
presumed.  These  are  spoken  of  as  corporations  by 
prescription."  This  principle  is  ilo  doubt  operative 
and  has  -  been  a'pplied  in  the  United  States'  with  re- 


Ind. — Ohio  Ins.  Co.  v.  Nunne- 
macher,   15  Ind.  294. 

L.a. — Shreveport  Tract.  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  119  La.  759,  44  S 
4S7:  State  t.  Debenture  Guarantee, 
etc:,  Co.,  51  L,a.  Ann.  1874,  26  S  600; 
Chaffe  V.   Ludellng,   27  La.  Ann.   607. 

Me. — Yarmouth  v.  North  Yar- 
mouth, 34  He.  411,  66  AmD  666. 

Masa — Hoadley  v.  Essex  County, 
105  Mass.  519. 

Mich. — Schuetsen  Bund  v.  Agita- 
tions Verein.  44  Mich.  SIS,  6  NW  676, 
38  AmR  270;  Mlchiaan  State  Bank  v. 
Hastings.  1  Dougl.  226,  41  AmD  549. 

Uo. — Julian  v.  Kansas  City  Star 
Co..  209  Mo.  36,  107  SW  496;  State 
T.  Linden  R.  Cc  151  Mo.  162.  52  SW 
248;  Douthitt  T.  Stinson,  63  Mo.  268, 
276. 

N.  J. —  Riddle  V.  Commissioner  of 
Banking  and  Insurance,  (Sup.)  100 
A  692. 

N.  Y. — ^Peo.  V.  Dederlck,  161  N.  Y. 
195,  S6  NE  927;  Wliite  v.  Howard,  46 
N.  Y.  144.  166;  New  York  v.  Bryan, 
ISO  App.  Div.  «68,  115  NTS  651  [rev 
on  other  grounds  196  N.  Y.  158,  89 
NE  467];  Feiner  v.  Relsa,  98  App. 
Div.  40,  90  NTS  668;  Wella  v.  Gates, 
18  Barb.  554;  Fifth  Ave.  Coach  Co., 
v.  New  York,  68  Misc.  401,  111  NYS 
759  [air  126  App.  Div.  657,  110  NYS 
10J7  (air  194  N.  Y.  19,-86  NE  824,  21 
LRANS  744.  16  AnnCas  696  [ad  221 
U.  S.  467,  SI  set  709,  55  L.  ed. 
815])];  Geneva  College  Medical  Inst. 
■V.  Patterson,  1  Den.  61  Faff  5  Den. 
618};  Ernst  v.  Bartle,  1  Johns.  Cas. 
S19. 

Oh. — ^Atkinson  v.  Marietta,  etc.,  R. 
Co.,  15  Oh.  St.  21. 

Pa. — Pennsylvania  R.  Co.  v.  Canal 
Comrs.;  21  Pa.  9;  Murphy  v.  Schuyl- 
kill County  Farmers'  Bank,  20  Pa. 
415.  419;  In  re  Solebury  Mut.  Pro- 
tective See,  8  Pa.  Co.  687,  2  Del.  Co. 
139;  In  re  Cressona  Bldg.  Assoc.,  1 
LegRec   177. 

S.  C. — Lagrone  T.  Timmerman,  46 
S.  C.  372,  24  SE  290. 

Tenn. — State  v.  Armstrong,  8 
Sneed  634;  Bell  T.  Nashville  Bank, 
Peck  269. 

Can.— John  Deere  Plow  Co.  v. 
Wharton,  18  DomLR  363,  29  WestLR 
917.  7  WeatWB  686,  706. 

[a]  OifWdsatlOB  of'  sulMCdlsat* 
'   corporation  to  which 


such  power  has  not  been  given  In  its 
charter,  either  In  express  terms  or 
by  necessary  implication,  cannot  or- 
ganise a  subordinate  corporation, 
even  assuming  that  the  legislature 
could  delegate  to  it  such  power.  La- 
grone V.  Timmerman,  44  3.  C.  372,  24 
SE  290. 

[b]  A  ooUage  incorporated  by  the 
state  board  of  regents  under  statu- 
tory  authority   cannot   create   a   de- 

Sartment  thereof  a  corporation, 
eneva  College  Medical  Inst.  v.  Pat- 
terson, 1  Den.  (N.  Y.)  61  [aff  6  Den. 
618]. 

[c]  The  imconstltatloiiaUty  of  tlM 
aot  under  which  incorporation  is  at- 
tempted prevents  the  creation  of  a 
valid  corporation.  Riddle  v.  Bank- 
ing, etc,  Oomr.,  (N.  J.  Sup.)  100  A 
692. 

PowM>  to  ocvaU  eoxvoratloiia  «>  to 
grant  ooiporate  powers  of  i 
Congress  see  infra  }S  64-66. 
State  legislatures  see  infra  }!  56-63. 
Territorial  legislatures  see  !  67. 

43.  Doboy.  etc.,  Tel.  Co.  v.  De 
Magathlas,  21  Fed.  697;  State  v. 
Armstrong,   8   Sneed   (Tenn.)   6S4. 

Delegation  of  anthortty  vr  lagla* 
latnra  see  Infra  S  72. 

Authority  of  flonrts  see  infra  (3 
72,  124  et  seq. 

44.  See  Infra  ii  72,  124  «t  seq. 
148,    149. 

45.  Shreveport  Tract.  Co.  v.  Kan- 
sas City,  etc,  R.  Co.,  119  La.  759. 
44  S  467. 

48,  1  Blackstone  Comm.  p  472; 
Sutton's  Hospital  Case,  10  Coke  23a, 
23b,  77  Reprint  960. 

47.  1  Blackstone  C!onnn.  pp  472; 
473;  8  Halsbury  L.  Eng.  pp  313,  314, 
320;  Conservators  of  River  Tone  v. 
Ash,  10  B.  &  C.  349,  21  ECL  162,  109 
Reprint    479. 

■[a]  The  oorporatton  of  London, 
it  was  held,  could  not  make  a  corpo- 
ration. Robinson  v.  Oroscot,  Comb. 
372,  373,  90  Reprint  636,  536.  See 
also  Cuddon  v.  Eajstwlck,  1  Salk.  192, 
91  Reprint  174. 

[b]  VlM  pope,  as  well  as  the 
crown,  (1)  could  formerly  grant  a 
charter  to  spiritual  corporations. 
8  Halsbury  L.  Eng.  p  314.  (2)  But 
later  this  power  was  denied.  Adams' 
Case.  4  Coke  96a  76  Reprint  1079. 

[o]    Vowar  OS  aoMaa  to  wsatSi 


Both  before  and  for  some  time  after 
the  Norman  Conquest,  the  nobles 
had  the  power  of  conferring  corpo- 
rate privileges  within  their  respec- 
tive demesnes.     1  Kyd  Ckirp.  p  42. 

[d]  Power  of  parliament. — (1)  1 
Blackstone  Comm.  p  474.  (2)  The 
earlier  Instances  of  Incorporation  by 
act  of  parliament  seem  to  have  been 
mere  confirmations  of  such  corpo- 
rate powers  as  had  originally  been 
granted  by  the  king.  Bonham's 
Case,  8  Coke  113b,  77  Reprint  646. 
(3)  But  with  the  growth  of  parlia- 
mentary power,  certain  bounds  to 
the  king's  right  to  create  a  corpora- 
tion by  his  sole  charter  became  es- 
tablished, and  It  was  held  that  the 
most  important  corporate  franchises 
could  be  granted  only  by  act  of  par- 
liament, the  royal  assent  to  which, 
although  a  necessary  Ingredient  as 
a  matter  of  constitutional  form, 
could  not  practically  be  withheld. 
The  crown  cannot,  for  Instance, 
grant  a  charter  conferring  a  monop- 
oly of  the  power  of  imprisonment. 
1  Kyd  Corp.  p  61. 

48.  1  Blackstone  Comm.  pp  472, 
473;  Conservators  of  River  "Tone  v. 
Ash,  10  B.  &  C.  849,  21  ECL  152,  109 
Reprint  479;  Byrd  v,  .Wilford,  Cro. 
Ells.   464,   78  Reprint  717. 

OorpoiaUona  by  tlM  eonmion  law 
see  infra  S  64. 

Oorporations  by  prsMrlptlon  see 
Infra  {  65. 

49.  Matter  of  Omada  Cos.,  48 
Can.  S.  C.  331  [aff  26  D.  L.  R.  293]; 
Toronto  v.  Tel.  Co.,  3  Ont.  L.  tSS,  1 
OntWR  }92. 

60.  1  Blackstone  Comm.  p  472; 
Taylor  Corp.  (5th  ed)  i  4. 

61.  1  Blackstone  Comm.  p  472; 
8  Halsbury  L.  Eng.  p  314. 

[a]  "Parliament  is  a  corporation 
aggregate  by  the  common  law,  con- 
sisting of  the  Crown  (the  head),  the 
Lords  Spiritual  and  Temporal,  and 
the  Commons."  8  Halsbury  L.  Eng. 
p   314. 

Sa.     See  sujn-a  {  63. 

63.  Conn. — Greene  v.  Dennis,  6 
Conn.  293,  16  AmD  58. 

Md. — Hagers-Town  Tump.  Road 
CX>.  V.  Creeger,  6  Harr.  &  J.  122.  9 
AmD  496. 

Mass. — Stockbrldge  v.  West  Stock- 
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spect  to  corporations  whose  existence  has  come  down 
from  colonial  times,'^  and  it  has  to  some  extent  been 
applied  to  more  modem  corporations."  But  with 
respect  to  modem  corporations  there  is  little,  if 
any,  room  for  operation  of  this  presumption,  since 
such  corporations  are  either  created  by  special  acts 
of  legislation  which  axe  easily  accessible,  or  by 
organization  under  general  enabling  statutes,  which 
oi^nization  can  take  place  only  by  matter  of 
record."  It  is  also  a  general  principle,  however,  as 
we  shall  see,  that  where  there  has  been  a  law  under 
which  a  corporation  might  have  been  organized, 
and  an  association  of  persons  have  acted  as  such  a 
corporation,  and  have  uniformly  been  recognized  as 
such,  the  law  will  indulge  every  presumption  in 
favor  of  their  legal  corporate  existence,  at  least  as 
against  others  than  the  state,  and  when  their  cor- 
porate existence  is  collaterally  attacked,"  although 


no  presumption  of  incorporation  can  arise  from  such 
acts  only  as  could  have  been  performed  as  well  by 
individuals  or  unincorporated  associations  as  by 
corporations."  <        * 

[i  56]  4.  Foirar  of  State  Legislatorea— a.  In. 
General.  Except  in  so  far  as  they  may  be  restrained 
by  constitutional  provisions,  the  legislatures  of  the 
several  states,  as  the  depositaries  of  the  sovereign 
legislative  power,  have  the  inherent  power  to  create 
corporations  and  to  determine  and  prescribe  the 
mode  of  incorporation,  the  purposes  for  which  cor- 
porations shall  be  created,  the  powers  which  shall 
be  conferred  upon  them,  and  the  conditions  under 
which  they  may  be  exercised.'*  This  power  may  be 
exercised,  subject  to  constitutional  limitations,  either 
by  a  special  act  creating  a  particular  corporation, 
or  by  ttie  enactment  of  a  general  law  under  which 
persons  desiring  to  do  so  may  become  a  corporation 


bridge,  12  Mass.  400;  Dillingham  v. 
Snow,  5  Mass.  647,  3  Mass.  27$. 

N.  H. — Bow  V.  Allenstown,  S4  N. 
H.  351,  69  AmD  489;  New-Boston  v. 
Dunbarton,  IE  N.  H.  201. 

N.  Y. — Roble  V.  Sedrwlck,  35  Barb. 
319. 

Bng. — In  re  Com-pany,  etc.,  of  Free 
Fishermen,  36  Ch.  D.  329  (where  a 
company  or  fraternity  of  free  fisher- 
men which  had  existed  from  time  Im^ 
memorial  and  had  from  time  imme- 
morial exercised  the  right  of  fre6 
fishery  within  a  certain  manor,  and 
whose  members  had  always  been  ad- 
mitted tenants  of  the  manor,  was 
held  to  be  a  prescriptive  corporation 
and  to  hold  Its  property  on  condition 
or  trust  for  its  members) ;  King  v. 
Baylay,  1  B.  &  Ad.  761.  20  SCL.  680, 
109  Reprint  969:  Conservators  of 
River  Tone  V.  Ash,  10  B.  &  C.  849, 
21  BCL  152,'  109.  Reprint  479;  Rex  v. 
Ilchester,  2  B.  &  C.  764,  9  BCL  331, 
107  Reprint  667;  Klngston-upon-Hull 
v.  Horner,  Cowp.  102,  98  Reprint 
989;  Shrewsbury  v.  Hart,  1  C.  &  P. 
113,  12  ECL.  76;  Byrd  v.  Wllford, 
Cro.  Elix.  464,  78  Reprint  717;  Angell 
&  A.  Corp.  c  1  t  70;  1  Blaekstone 
Comm.  p  473;  8  Halsbury  L.  Eng. 
pp  313,  321;  2  Kent  Comm.  p  277; 
1  Kyd  Corp.  p  40. 

[a]  Other  statanants  of  prlnolr 
pi*. — (1)  "Another  method  of  Impli- 
cation, whereby  the  king's  consent  is 
§  resumed,  is  as  to  all  corporations 
y  prescription,  such  as  the  city  of 
London,  and  many  others,  which 
have  existed  as  corporations,  time 
whereof  the  memory  of  man  runneth 
not  to  the  contrary;  and  therefore 
are  looked  upon  in  law  to  be  well 
created.  C\>r  though  the  members 
thereof  can  shew  no  legal  charter 
of  Incorporation,  yet  in  cases  of 
such  high  antiquity  the  law  pre- 
sumes there  once  was  one;  and  that 
by  the  variety  of  accidents  which  a 
length  of  time  may  produce,  the 
charter  Is  lost,  or  destroyed."  1 
Blaekstone  Comm.  p  473.  (2)  "That 
a  grant  or  charter  is  presumable, 
from  the  long  continued  exercise  of 
authority,  is  Indisputable."  Qreene 
V.  Dennis,  6  Conn.  293,  302,  16  AmD 
58. 

64.  Oreene  v.  Dennis,  6  Conn. 
293,  302,  16  AmD  58-  Douthitt  V. 
Stlnson,  63  Mo.  268,  276;  Atkinson 
V.  Bemls,  11  N.  H.  44. 

[a]  Bsoogaitlon  of  praatimpilon. 
— "It  has  been  long  settled,  that  the 
original  proprietors  of  *  townships 
hold  not  merely  as  ordinary  gran- 
tees, but  that  they  very  early  exer- 
cised certain  corporate  powers  with 
respect  to  the  management  and  dis- 
posal of  their  lands;  and  their  suc- 
cessors have  continued  to  exercise 
the  same  powers  down  to  the  pres- 
ent time.  In  Cobum  v.  Ellenwood,  4 
N.  H.  99.  It  is  said,  'that  there  is  no 
statute  to  be  found  In  which  the 
original  proprietors  of  townships 
are  expressly  declared  to  be  ooriK>- 
ratlons;    but   that   there   are   sevaral 


statutes  prescribing  the  method  of 
calling  their  meetings,  and  authoris- 
ing them  to  choose  officers,  assess 
money  ui>on  the  proprietors,  appoint 
collectors.'  The  statute  of  George  I, 
chap.  79.  gave  them  power  and 
capacity  to  sue  and  be  sued;  1  Laws 
N.  H.  583 — and  the  statute  of  Feb- 
ruary 8,  1791,  1  Laws  N.  H.  246,  gives 
them  the  same  power  and  authority. 
There  seems  to  be  no  doubt,  under 
these  circumstances,  that  they  should 
be  regarded  as  corporations."  At- 
kinson V.  Bemis,  11  N.  H.  44,  45. 

[b]  Oparatloa  of  prenmptloa  so 
»■  to  proteot  tittaa  of  propzoeton  of 
oonunon,  landa  la  Vew  Bngland  who 
are  able  to  show  record  of  their  in- 
corporation under  an  enabling  stat- 
ute forty  or  fifty  years  prior  to  the 
controversy  see  Brackett  v.  Persons 
Unknown,  53  Me.  228;  DoUofT  v. 
Hardy,  26  Me.  646;  Copp  v.  Lamb, 
12  Me.  812;  Jeffries  Neck  Pasture  v. 
Ipswich,  163  Mass.  42,  26  KE  239; 
Atkinson  v.  Bemis,  11  N.  H.  44. 

55.     White  v.  State,  69  Ind.   273. 

Am  to  mimlnlpal  coiporatloas  see 
Municipal  Corporations  [28  Cyc  179]. 

58.  Griffln  v.  Clinton  Line  Exten- 
sion R.  Co.,  11  F.  Cas.  No.  6,816; 
Douthitt  V.  Stlnson,  68  Mo.  268.    . 

[a]  Uadtatlon  of  dootriaa. — Cor- 
porations whose  existence  is  recog- 
nised by  the  common  law  and  by 
eresdrlption  are  those  only  wMch 
ave -existed  from  the  time  Immemo- 
rial, and  from  which  It  is  Impossible 
to  show  the  commencement  by  tuiy 
particular  charter  or  legislative  en- 
actment, the  law  presuming  that  such 
charter  or  act  of  the  legislature  once 
existed,  but  that  it  has  been  lost  by 
such  accidents  as  length  of  time  may 
produce.  Orlffln  v.  Clinton  Line  Ex- 
tension R.  Co.,  11  F.  Cas.  No.  6,816. 

57.  See  infra 'S  168. 

58.  See  Infra  9  168. 

68.  U.  S. — Briscoe  V.  Kentucky 
Bank,  11  Pet.  267,  9  L.  ed.  709,  9.28; 
In  je  Wyoming  Valley  Co-op.  As- 
soc, 198  Fed.   436. 

Cal. — Kaiser  Land,  etc..  Co.  ▼. 
Curry,  156  Cal.  638,  108  P  341;  Boca 
Mill  Co.  V.  Curry,  164  Cal.  326,  97  P 
1117. 

Del. — Clendanlel  v.  Conrad,  26  Del. 
649,  83  A  1036,  AnnCasl915B  968.. 

Ga. — Franklin'  Bridge  Co.  v.  Wood, 
14  Ga.  80. 

111.— Peo.  V.  Mackey,  266  111.  144, 
99  NE  370;  Stowe  v.  Flagg,  72  111. 
397. 

Ind. — Aurora  ▼.  West,  9  Ind.  74. 

La. — State  v.  Debenture  Ouaran-. 
tee,  etc.,  Co.,  51  La.  Ann.  1874.  26  S 
660. 

He. — Penobscot  Boom  Corp.  v. 
Lamson,  16  Me.  224,  33  AmD  666. 

Md. — McKlm  V.  Odom,  8  Bland 
407. 

Mich. — Fellows  v.  Bay  City  First 
Nat.  Bank,   159   NW  835. 

Mo. — State  v.   Simonds,  3   Mo.  414. 

N.  Y.— U.  S.  Trust  Co.  V.  Brady. 
20   Barb.    119. 

Pa. — Murphy    v.    Schuylkill    Coun- 


ty Farmers'  Bank,  20  Pa.^  416. 

Tenn. — Sullivan  v.  Parnsworth. 
132  Tenn.  691,  179  SW  817;  Bell  v. 
Nashville  Bank,   Peck  269. 

See  also  supra  {  53. 

[a]  Other  ■tatsmsots  of  the  ml*.— > 
<1)  In  Murphy  v.  Schuylkill  County 
Farmers'  Bank,  20  Pa.  415,  419, 
Woodward.  J.,  said:  "The  sover- 
eignty of  every  staite  must  be  lodged 
somewhere.  ...  In  Pennsylva- 
nia, It  resides  In  the  whole  mass  of 
the  people,  and  the  three  co-ordinate 
departments  of  government  are  the 
trustees  appointed  by  the  people  for 
the  exercise  of  so  much  of  their 
sovereignty  as  they  have  not,  by  the 
bill  of  rights,  denied  them,  nor  by 
the  Constitution  of  the  United 
States  yielded  to  the  general  govern- 
ment. The  legislature  of  Pennsyl- 
vania may  establish  a  corporation, 
that  Is,  grant  out  a  part  of  the  sov- 
ereignty of  the  state,  because,  being 
a  general  trustee  for  the  people,  and 
not  forbidden,  they  are  qualified  to 
do  so."  (2)  "W*  must  bear  In 
mind  that  a  corporation  is  purely  a 
creature  of  the  law  and  can  exist 
only  by  permission  of  the  state,  that 
in  all  of  the  states  of  this  country 
the  state  legislative  department  is 
the  only  department  of  .government 
empowered  to  form  corporations  or 
authorise  their  formation,  or  pre- 
scribe or  extend  their  term  of  exist- 
ence, and  that,  except  in  so  far  as 
it  Is  limited  by  constitutional  provi- 
sion, the  power  of  the  legislature  In 
this  regard  is  absolute.  As  is  said 
by  learned  counsel  for  plaintiff,  'that 
power  belongs  to  the  legislative  body 
as  an  attribute  of  sovereignty,  un- 
less it  is  restricted  by  the  constitu- 
tion.' "  Boca  Mill  Co.  V.  Curry,  164 
Cal.   326.   333.   97   P  1117. 

[b]  L«gUlatiire  may  dlsrovaxa 
the  natial  vnl*Sw — "Corporations  orig- 
inating according  to  the  rules  of  the 
common  law,  must  be  governed  by 
it  in  their  mode  of  organization.  In 
the  manner  of  exercising  their  pow- 
ers, and  in  the  .use  of  the  capacities 
conferred.  And  when  one  claims  its 
origin  from  such  a  source,  its  rules 
must  be  regarded  in  deciding  upon 
its  legal  existence.  The  legislature 
may  however  create  a  corporation, 
not  only  without  conforming  to  such 
rules,  but  in  disregard  of  them;  and 
when  a  corporation  is  thus  created. 
Its  existence,  powers,  capacities,  and 
the  mode  of  exercising  them,  must 
depend  upon  the  law  of  its  Creation. 
It  was  the  pleasure  of  the  legisla- 
ture In  this  case  to  create  a  corpo- 
rate body  without  requiring  a  con- 
formity to  the  usual  mode  of  organi- 
zation known  to  the  law."  Penob- 
scot Boom  Corp.  v.  Lamson,  16  Me. 
224,    229.    33   AmD   656. 

[c]  OraBttag  aggragatioa  of  fraa- 
eliu*s. — In  the  absence  of  constitu- 
tional pirohibitlon  a  statute  provldlnir 
tor  the  creation  of  corporations  or 
a  particular  kind  Is-  not  invalid  be- 
cause it  grants  to  such  corporatlona. 
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by  complying  with  the  provisions  of  the  statute."* 
The  statntes  need  provide  neither  for  the  amend- 
ment of  the  articles  of  incorporation'*  nor  that  on 
compliance  with  it  the  organization  shall  be  a 
corporation.'* 

[$  57]  b.  Extraterritorial  Oorporations.  Since 
the  creation  of  a  corporation  is  an  exercise  of 
sovereign  l^slative  power,  and  the  laws  of  a  state 
cannot  operate  beyond  its  jurisdiction,  a  state  can- 
not create  a  corp>oration  beyond  its  territorial 
hmits."  But  of  course- this  does  not  prevent  a  state 
from  creating  a  corporation  within  its  own  terri- 
torial limits  with  the  power  to  exercise  its  powers 
and  carry  on  operations  in  other  states  or  countries 
with  their  permission  and  subject  to  their  laws." 

[{58]  c.  Oonstitntional  Provisions  and  Re- 
strictions— (1)  In  QeneraL  In  most  of  the  states 
the  people  have  embodied  in  their  constitutions  pro- 
visions restraining  the  ])ower  of  the  legislatures  in 
the  creation  of  corporations,  in  the  granting  of  cor- 
porate powers,  franchises,  and  privileges,  in  the 
extension  of  charters,  in  remitting  forfeitures  of 
charters,  and  in  various  other  particulars."  Thus 
there  are  constitutional  provisions,  varying  more  or 
less  in  the  different  states,  providing  for  the  en- 
actment by  the  legislature  of  general  laws  under 
which  corporation^  may  be  formed,  and  prohibiting, 
nsnally  with  specified  exceptions,  the  creation  of 
corporations,  or  the  grant  of  corporate  powers, 
franchises,  or  privileges,  extension  of  charters,  etc., 
by  special  act  of  the  legislature."  Other  con- 
stitntional  provisions  in  some  states  constituting 
limitations  on  the  power  of  thd  legislature  to  create 
corporations  or  to  confer  corporate  powers  or  privi- 
leges are  provisions  prohibiting  a  law  creating,  re- 
newing, or  extending  th6  charter  of  more  than  one 
corporation;'^  prohibiting  retrospective  laws  for  the 
benefit  of  a  corporation;"  requiring  acts  creating 
particular  corporations  or  conferring  particular 
powers  to  be  submitted  to  a  popular  vote;"  pro- 


an  aggregation  of  franchises  which 
are.  ordinarily  exercised  by  separate 
and  distinct  corporations.  Clendanlel 
v.  Conrad.  26  Del.  649,  83  A  1036. 
AnnCasigiBB  968  (holding  that  26 
Del.  L.  c  189,  authorizing  the  or- 
ganization of  boulevard  corporations 
with  various  franchises  is  not  in- 
valid on  this  ground). 

60.  Oonatltntloiwl  limitation  sea 
infra  {   68   et   seq. 

Spwdal  acts  see  infra  {  85  et  seq. 
Sesnal   Utwa    see    infra    i    106   et 

Sndi  a  law  not  a  aeleir«tiOB  of 
powar  see  infra  S   72. 

61.  Superior  Lodge  D.  H.  v.  Van 
Camp,   (S.   D.)    166   NW   645. 

82.  Superior  L.odge  D.  H.  v.  Van 
Camp,   (S,   D.)    166   NW   54B. 

63.  Myers  V.  Mantiattan  Banlc,  20 
Oh.  28S. 

84.  Hanna  v.  International  Pe- 
troleum Co.,  23  Oh.  St.  622;  Sullivan 
V.  Famsworth.  182  Tenn.  691.  170 
SW  317. 

,  [a]  statmt*  aot  iavalld  »■  sxoivd- 
ug  eoivontttoa  fi«m  stata  of  cn- 
atloib— Me.  Rev.  St.  (1903)  c  47, 
i  6.  providing  for  the  Incorporation 
of  companies  to  carry  passengers 
and  freight  In  other  states,  and  that 
"<n  all  such  cases  the  articles  of 
aRTeement  and  certificate  of  organi- 
lation  shall  state  that  such  business 
Is  to  be  carried  on  only  in  states 
and  jurisdictions  wheo  and  where 
permissible  under  the  laws  thereof," 
IS  not  invalid  as  attempting  to 
create  a  corporation  in  a  state  in 
"Jich  it  is  prohibited  '  to  operate. 
Tne  statute  does  not  exclude  cor- 
porations created  thereunder  from 
the  state,  but  is  merely  restrictive 
of  the  right  of  such  corporations  to 
4»  business  by  limiting  them  to  the 


states  -whose  laws  also  permit  their 
operation.  Sullivan  v.  Farnsworth, 
132  Tenn.  691,  179  SW  817. 

Cross  Mfeveaoesi 
Charter  of  corporation  by  two  states 

see  infra  {   163. 
Domicile    of    corporation    see    infra 

ii    408-425. 
Foreign    corporations    generally   see 

Infra  XIX. 
Power  to  act  beyond  state  or  county 

of  creation  see  infra  {   421. 
Purpose    of   Incorporation    generally 

see  infra  SS   87,   118-121. 

65.  See  constitutional  provisions 
and  the  authorities  and  cross  refer- 
ences infra  this  section. 

66.  See  Statutes  [10  Cyc  172  et 
seq;  36  Cyc  999]. 

CoBstmotioa  and  application  of 
ancli  provltlons  see  Statutes  [10  Cyc 
172   et  seq;   36  Cyc  999,   1000]. 

67.  See   Statutes   [86  Cyc  1023]. 

68.  See  constitutional  provisions; 
and   Constitutional    Law  *;    780. 

69.  Smith  V.  Bryan.  34  111.  364; 
Van  Steenwyok  v.  Saclcett,  17  Wis. 
645.  And  see  Constitutional  Law 
t  365  et  seq. 

70.  See  Constitutional  Law  (( 
830.    832. 

71.  See  infra  XII,  D. 
79.     See   infra   i    182. 

73.  Nesmith  v.  Sheldon,  7  How. 
(U.  S.)  812,  12  L.  ed.  925;  Falconer  v. 
Campbell,  8  P.  Ca,s.  No.  4,620,  2  Mo- 
Lean  195;  White  v.  How,  29  F.  Cas. 
No.  17.648,  3  McLean  111;  Atty.- 
Gen.  V.  Joy,  65  Mich.  94,  20  NW  806; 
Farmers',  etc..  Bank  v.  Troy  City 
Bank.  1  Dougl.  (Mich.)  457;  Greene 
V.  Graves,  1  Dougl.  (Mich.)  851;  D6 
Bow  V.  Peo.,  1  Den.  (N.  Y.)  9;  Purdy 
V.  Peo.,  4  Hill  (N.  Y.)  S84  [rev  2 
Hill  81);  Thomas  v.  Dakln,  22  Weed. 


[14  C.  J.]     95 

hibiting  the  grant  of  exclusive  franchises  or  privi- 
leges;" prohibiting  the  exemption  of  stockholders  of 
particular  corporations  from  liability  for  corporate 
debts  to  a  specified  extent;'^  and  limiting  the  dura^ 
tion  of  corporations." 

Enactment 'of  statntes.  Statutes  creating  or  au- 
thorizing the  formation  of  corporations,  or  granting 
corporate  powers,  franchises,  or  privileges,  are  in 
some  states  subject  to  special  constitutional  pro- 
visions in  relation  to  the  mode  of  enactment,  such 
as  provisions  requiring  the  assent  of  more  than  a 
majority,  as  a  two-thirds  vote  of  each  house;"  or 
that  bills  introduced  in  the  legislature  creating  cor- 
porations, other  than  certain  kinds,  shall  not  be 
passed  at  the  same  session  or  by  the  same  l^s- 
lature;"  and  such  statutes  are  also  subject  to  gen- 
eral constitutional  provisions,  that  acts  of  the  legis- 
lature shall  not  relate  to  nor  embrace  more  than 
one  subject,  and  that  the  subject  matter  shall  be 
expressed  in  the  title.^* 

Federal  constitntion.  Of  course  a  stat»  cannot 
create  a  corporation  or  confer  corporate  powers  or 
privileges  in  conflict  with  any  provision  of  the 
constitution  of  the  "United  States.'* 

[$  59] ,  (2)  BetroactiTo  Effect.  Constitutional 
provisions  affecting  the  creation,  powers,  franchises, 
or  privileges  of  corporations  are  not  retroactive 
unless  declared  so  in  express  terms;"  and  if  retro- 
active in  terms  they  are  unconstitutional  in  so  far  as 
they  impose  additional  burdens  on,  or  otherwise 
affect  existing  corporations '  without  their  consent, 
unless  they  are  within^ the  inalienable  powers  of  the 
state,  such  as  the  police  power  or  the  power  of 
eminent  domain,  or  unless  the  power  to  alter,  amend, 
or  repeal  the  charter  of  the  complaining  corporation 
has  been  reserved,  the  charter  of  a  corporation,  as 
we  shall  see,  being  within  the  protection  of  the 
clause  of  the  federal  constitution  prohibiting  a  state 
from  passing  any  law  impairing  the  obligation  of 
contracts.^'      Therefore    constitutional    provisions 

See    also    Statutes    [10 


(N.    Y.)    9 

<3yc  189:  36  Cyc  953]. 

74.  McClinoh  v.  Stnrgis,  72  Me. 
288;  R.  1.  Const,  art  4  i  17;  Statutes 
[36  Cyc  952]. 

7B.  See  Statutes  [36  Cyc  1017  et 
seq]. 

76.  Northern  Securities  Co.  v.  U. 
S..  193  U.  S.  197,  24  SCt  436.  48  L. 
ed.  679  [aff  120  Fed.  721]  (unlawful 
combination  of  railroad  companies, 
through  the  instrumentality  of  a 
holding  company,  in  restraint  of 
competition  in  interstate  commerce); 
North  Carolina  Endowment  Fund  v. 
Satchwell,  71  N.  C.  Ill;  Chlcora  Ex- 
porting, etc.,  Co.  V.  Crews,  6  S.  C. 
243. 

[a]  Oozporatlons  created  117  the 
Confederate  States. — (1)  Thus  cor- 
porations created  by  the  Confederate 
States  were  held  to  be  Illegal  where 
their  object  or  effect  was  to  aid  in 
the  war.  North  Carolina  Endowment 
Pun*  V.  Satchwell,  71  N.  C.  Ill; 
Chlcora  Exporting,  etc.,  Co.  v. 
Crews.  6  S.  C.  243.  (2)  But  such 
corporations  were  held  to  be  valid 
where  the  acts  of -incorporation  had 
no  relation  to  anything  el.se  than 
the  domestic  concerns  of  the  state, 
and  they  were  neither  in  their  ap- 
parent purpose  nor  their  operation 
hostile  to  the  Union  or  in  conflict 
with  the  constitution,  but  were  mere 
ordinary  legislation,  such  as  might 
nave  been  had  there  been  no  war  or 
no  attempted  secession.  U.  S.  v. 
Home  Ins.  Co.,  22  Wall.  (U.  S.)  99, 
22  L.  ed.  816;  Sapona  Iron  Co.  v. 
Holt.    64   N.   C.   335. 

77.  Slack  V.  Maysville,  etc.,  R. 
Co..  13  B.  Mon.  (Ky.)  1.  See  gen- 
erally Constitutional  Law  J  80  et 
seq. 

78.  Dartmouth   College   v.   Wood- 
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affecting  the  creation  of  coiporations  or  their 
powers,  not  within  the  reserved  power  of  the  state, 
will  not  affect  charters  of  C3rporations  which  have 
been  granted  prior  to  the  adoption  of  such  provi- 
sions and  which  have  been  accepted  and  acted  on  in 
good  faith.^'  A  constitntional  provision  that  all 
existing  charters  or  grants  of  special  or  exclusive 
privileges  under  which  organization  shall  not  have 
taken  place,  or  yrhich  shall  not  have  been  in  opera- 
tion within  ten  days  of  the  time  of  the  taking  effect 
of  the  -new  constitution,  shall  thereafter  have  no 
validity,  was  held  to  refer  only  to  corporations 
which  were  then  unorganized,  or  which  were  not 
then  in  operation,  and  was  not  so  interpreted  as  to 
take  away  special  or  exclusive  privil^es  Ranted  to 
corporations  organized  and  in  operation.  But  a 
corporation  created  und^r  a  special  act  of  leg^lation 
cannot,  after  the  establishment  of  such  a  constitu- 
tional prohibition,  accept  its  charter  and  reorganize 
so  as  to  create  a  valid  corporation.*^  And  where  a 
charter  is  granted  to  a  corporation  under  one  con- 
stitution, and  is  extended,  by  act  of  the  legislature, 
under  another,  and  it  happens  that  when  the  time 
arrives  for  such  extension  to  take  effect  there  is  a 
third  constitution  in  force,  the  act  in  question  can 
confer  no  additional  privileges  not  authorized  fay 
the  constitution  in  force  at  the  time  of  its  adoption, 
and  is  regulated,  with  respect  to  those  granted  by 
it,  by  the  constitution  in  force  when  it  takes  effect.^^ 
[$  60]  (3)  Statntes  Valid  in  Part  and  Void  in 
Part.  It  is  a  principle  of  constitutional  law  that  a 
statute  may  be  valid  in  part  and  void  in  part,  and 
this  provision  applies  to  .statutes  for  the  creation 
of  or  conferring  powers  upon  eorporations."  If 
a  provision  which  is  not  obnoxious  to  any  con- 


stitutional objection  is  found,  even  in  the  same 
section,  with  another  provision  which  is  repugnant 
to  the  constitution,  the  provision  which  is  in  itself 
valid  must  be  sustained,  unless  the  two  are  so 
united  that  it  must  be  presumed  that  the  legislature 
would  not  have  adopted  the  one  without  the  other." 
An  appropriate  case  for  the  application  of  this 
principle  arises  where  the  objects  of  the  statute 
which  are  hel&  to  be  unconstitutional  and  those 
parts  of  it  which  are  valid  are  wholly  independent 
of  each  other,  so  that  the  latter  may  be  carried  into 
effeci  without  reference  to  the  former."  But  when 
the  parts  of  a  statute  are  so  mutually  connected 
and  dependent,  as  conditions,  considerations,  or 
compensations  for  each  other,  as  to  warrant  a  belief 
that  the  legislature  intended  them  as  a  whole,  and 
that  if  all  could  not  be  carried  into  effect  the  legis- 
lature would  not  have  passed  the  residue,  inde- 
pendently, if  some  parts  are  unconstitutional  and 
void,  all  the  provisions,  wh^ch  are  thus  dependent, 
conditional,  or  connected,  must  fall  with  them."* 
If  a  part  of  a  statute  is  not  expressed  in  the  title, 
and  such  part  is  severable  from  the  rest,  it  may  be 
declared  void  and  the  rest  allowed  to  stand,  under 
a  constitntional  provision  that  an  act  shall  contain 
but  one  subject,  which  shall  be  expressed  in  its 
title.*^  And  it  has  been  held  that,  where  it  is 
ascertained  from  the  journals  of  the  two  houses  of 
the  legislature  that  a  particular  amendment  to  a  bill 
was  not  passed  in  conformity  with  the  requirements 
of  the  constitution,  but  that  the  bill  without  the 
amendment  was  passed,  the  courts  may  sever  the 
amendment  from  the  bill  and  declare  the  amend- 
ment void  and  the  rest  of  the  law  valid.^ 
A  general  act  anthorizing  the  formation  of  cor- 


word,  4  Wheat.  (U.  S.)  518.  4  L.  ed. 
629.    See  Conatltuti«nal  Law  {  596. 

79.  Little  Rock,  etc.,  R.  Co.  T. 
Little  Rock,  etc.,  R.  C!o.,  -36  Ark.  663; 
Atlanta  v.  Oate  City  Gas  Light  Co., 
71  Oa.  100;  Slack  v.  Maysvine,  etc., 
R.  Co.,  13  B.  Mon.  (Ky.)  1;  State  v. 
Bangor,  98  Me.  114.  56  A  689. 

80.  Illinois  V.  Illinois  Cent.  R 
Co.,  S3  Fed.  780  [mod  on  other 
grounds  146  U.  S.  887,  13  SCt  110, 
36  L.  ed.  1018].  And  see  McCartnev 
V.  Chicago,  etc.,  R.  Co.,  112  111.  611. 

81.  Gillespie  v.  Ft.  Wayne,  etc., 
R.  Co..  17  Ind.  243;  State  v.  Dawson, 
16  Ind.  40.     See  Infra  i  96. 

83.  State  v.  Citizens'  Bank.  62  La. 
Ann.  1086,  27  S  709  [rev  on  qtber 
grounds  192  U.  S.  73,  24  SCt  ISl,  48 
L.  ed.   346]. 

83.  See  Constitutional  Law  i  271; 
Statutes    [36  Cyc   976]. 

84.  TJ.  S. — Diamond  Glue  Co.  ▼. 
TJ.  S.  Glue  Co.,  187  IT.  S.  611,  23  SCt 
206.  47  L.  ed.  328;  Cella  Coramn.  Co. 
V.  Bohllnger,  147  Fed.  419,  78  CCA 
467,  8  LRANS  687. 

Cal. — Ex  p.  Fraaer,  54  Cal.  94;  Peo. 
V.  Nally,  49  Cal.  478;  Rohlnson  v. 
Bldwell.  22  Cal.   879. 

Md. — Murphy  v.  Wheatley,  lOQ  Md. 
858,  59  A  704;  Berry  v.  Baltimore, 
etc..  R.  Co.,   41  Md.   446,  20  AmR  69. 

Mass. — Com.  v.  Httchlngs,  6  Gray 
482. 

Vt. — Lawrence  t.  Rutland  R.  Co., 
80  Vt.  870.  67  A  1091,  16  LRANS 
350.   13  AnnCaa   476. 

88.  U.  S. — Hamilton  Bank  v.  Dud- 
ley, 2  Pet.  492,  7  L.  ed.  496;  Duer  v. 
Small,  7  F.  Cas.  No.  4,116,  4  Blatchf. 
263. 

Ala. — State  Railroad  Commn.  v. 
Alabama,  etc.,  R.  Co.,  182  Ala.  367, 
62  S  749;  South,  etc.,  Alabama  R.  Co. 
V.  Morris.  66  Ala.  193;  Mobile,  etc., 
R.  Co.  V.  State,  29  Ala.  673. 

Cal. — Ex  j>.  Fraser,  64  Cal.  94; 
Rood  V.  McCargar,  49  Cal.  117;  Mills 
V.    Sargent,    86    Cal.    379;    French   v. 


Teschemaker,  24  Cal.  618:  Robinson 
V.  BldwelL  22  Cal.  379;  Lathrop  v. 
Mills,  19  Cal.  613;  Peo.  v.  Hill,  7  Cal. 
97. 

Colo. — ^Peo.  V.  Jobs,  7  Colo.  476, 
689,  4  P  798,  1124;  Gunnison  County 
V.  Owen,  7  Colo.  467,  4  P  796;  Tripp 
V.  Overocker,  7  Colo.  72,  1  P  695. 

111.— Nelson  v.  Peo.,  33  III.  390. 

Ind.— Allen  v.  Slivers,  22  Ind.  491; 
McCulloch   V.    State.    11    Ind.    424. 

Iowa. — Schultz  V.  Parker,  158 
Iowa  42,  139  NW  173,  AnnCasl916D 
663;   Santo  v.  State,   2  Iowa  165. 

Md. — Murphy  v.  Wheatley,  100  Md. 
358,  59  A  704. 

Mass. — Fisher  y.  McGirr,  1  Gray  1, 
61  AmD  381. 

Miss. — Campbell  v.  Mississippi 
Union  Bank,  7   Miss.  625. 

Mo. — State  v.  Clarke,  54  Mo.  17,  14 
AmR  471;  St.  Louis  v.  St.  Louis  R. 
Co.,  14  Mo.  A.  221  [aff  89  Uo.  44. 
1  SW  305,  58  AmR  82]. 

N.  T. — Long  Sault  Dev.  Co.  v. 
Kennedy,  158  App.  Dlv.  898,  143  NTS 
454  rait  212  N.  T.  1,  106  NE  849, 
AnnCasl916D  66  <app  dism  242  U. 
S.  272,  87  SCt  79)];  Harris  v.  Niag- 
ara County,  33  Hun  279;  Matter  of 
De  Vaucene,   81   HowPr   289. 

Oh. — State  V.  Perry  County,  5  Oh. 
St.  497;  Columbus  Ezch.  Bank  v. 
Hlnes.  3  Oh.  St.  1. 

Or.— Htrschfeld  v.  McCullagh,  64 
Or.  502,  127  P  641,  180  P  1131. 

R.  I. — State  V.  Snow,  3  R.  I  64; 
State  V.  Copeland,   8  R.   I.   88. 

And  see  other  cases  In  preceding 
note.  See  also  Statutes  [86  Cyc  976 
et  s£q]. 

[a]  An  •zemotloa  firam  llaUlltlra 
Imposed  by  another  act  may  be  sep- 
arated from  the  valid  portions  of 
the  act,  so  as  to  save  the  latter. 
McGowan  v.  McDonald,  111  Cal.  67, 
43    P   418,    52   AmSR   149. 

88.  U.  S. — American  Surety  Co.  ▼. 
Shallenberger,  183  Fed.  686:  Cella 
Commn.  Co.  v.  Bohllnger,  147  Fed. 
419,  78  CCA  467,   8  LRANS  687. 


Cal. — San  FVanclsco  v.  Spring  Val- 
ley Water  Works,  48  CaJ.  493. 

111. — Hlnce  V.  Peo.,   92  111.   406. 

Mass. — Com.  v.  Pomeroy,  5  Gray 
486  note;  Com.  v.  Hltchlngs,  5  Gray 
482;  Com.  v.  Clapp,  5  Gray  97;  War- 
ren V.  Charlestown,  2  Gray  84. 

Mich. — Campau  v.  Detroit,  14 
Mich.    276. 

Minn. — O'Brien  v.  Krens,  36  Hiitn. 
136,  30  NW  468. 

Mo. — State  v.  Chicago,  etc.,  R.  Co., 
246  Mo.   612,   152  SW  28. 

N.  T.— Matter  of  New  York.  etc.. 
Bridge  Co.,  54  Hun  400,  7  NTS  445 
[aS  6  NTS  77]  (holding  that  an  ex- 
tension of  thne  given  to  corporations 
to  construct  a  certain  bridge  must 
fall  with  the  invalid  condition  on 
which  it  was  granted). 

Oh.— State  v.  Pugh,  43  Oh.  St.  98. 
1  NE  439. 

Tex. — Western  Union  TeL  Co.  v. 
State,  62  Tex.  630. 

W.  Va.— Eckhart  v.  State,  6  W. 
Va.  515. 

Wis. — Slauson  v.  Racine,  13  Wla. 
398. 

[a]  Sommrtlo  sad  foteiffn  oor- 
T/onMoam. — (l)  The  validity  of  an 
act  as  respects  domestic  corporations 
has  been  held  not  to  be  lmpaire4  by 
its  invalidity  as  to  foreign  corpora- 
tions. Murphy  v.  Wheatley,  100  Md. 
358,  69  A  704.  (2)  But  if  the  por- 
tions of  the  act  are  dependent,  so 
that  they  cannot  be  separated,  the 
whole  act  must  be  declared  void. 
American  Surety  Co.  v.  Shallenber- 
ger, 188  Fed.  636  (statute  applying 
to  bath  foreign  and  domestic  corpo- 
raitions  is  invalid  as  to  all  if  Invalid 
as  to  one  class).  And  see  Cella 
Commn.  Co.  v.  Bohllnger,  147  Fed. 
419,  78  CCA  467,   8  LRANS  537. 

■tetutes  gaaarallT  see  Statutes 
[36  Cyc  976  et  seq]. 

87.  See  Statutes   [36  (Tyc  1083]. 

88.  Berry  v.  Baltimore,  etc..  R. 
Co.,  41  Md.  446,  20  AmR  69. 


For  later  easMi,  devalopaMMta  and  ebaacM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ponUoiu  may,  like  any  other  statnte,  be  valid  in 
part,  although  void  in  part.  For  instance,  although 
a  statute  authorizing  the  creation  of  rafting  or  boom 
companies  may  be  invalid  in  so  far  as  it  gives  a 
corporation  the  right  to  take  exclusive  possession 
of  a  navigable  stream  and  bar  the  rights  of  all 
others  therein,  yet  in  so  far  as  it  merely  provides 
for  the  formation  of  corporations  with  the  power 
to  make  contracts  it  is  constitutional  and  valid.** 

[$  61]  (4)  Estoppel  to  Question  Constita- 
tionklity  of  Statnte.  As  it  is  elsewhere  shown  the 
better  opinion  is  that  there  may  be  an  estoppel  to 
deny  the  existence  of  a  corporation,  although  the 
statute  under  which  it  claims  to  exist  is  unconsti- 
tutional or  even  invaUd,*"  although  there  is  author- 
ity to  the  contrary." 

[$62]  (5)  TTnconartitntdonal  Statute  Operating 
as  License.  A  decision  in  favor  of  a  lottery  was 
to  the  effect  that  a  statute  incorporating  a  lottery 
company,  although  passed  in  violation  of  the  con- 
stitution, might  operate  as  legislative  license  to 
carry  on  a  lottery,  so  as  to  estop  the  state  from 
punishing  the  incorporators  for  carrying  it  on.** 

[i  63]  (6)  Charters  Exempting  Oorporatigiui 
from  Oenersd  Laws.  A  constitutional  provision  em- 
powering the  legislature  to  grant  "such  charters 
of  incorporation  as  they  may  deem  expedient  for  the 
public  g^od"  has  been  held  not  to  empower  them  to 
grant  a  charter  of  incorporation  exempting  the  cor- 
poration from  the  usury  laws  of  the  state,  by  au- 
thorizing it  to  issue  mortgage  bonds  bearing  a  higher 
rate  of  interest  than  that  fixed  by  the  general  law.** 


W.  Ames  ▼.  Port  Huron  Zjag 
Driving,  etc..  Co„  6  Mich.  266. 

sa    See  Infra  I  272. 

•1.    See  Infra  f  272. 

9S.     Brent  v.   State,   43  Ala.   297. 

93.  McKlnney  v.  Memphis  Over- 
ton Hotel  Co.,  12  Helsk.   (Tenn.)  104. 

»*.    Const,   art  1   I   8   subd   18. 

95b  Luxton  V.  North  River  Bridge 
Co..  l&S  U.  S.  626,  14  set  891,  S8  L.. 
ed.  808;  California  T.  Central  Pac. 
R.  Co.,  127  U.  S.  1,  8  set  1073,  32 
L  ed.  160;  In  re  Paoifio  R.  Removal 
Cases,  116  U.  8.  1,  6  SCt  1113,  29  L. 
ed.  319;  In  re  Legal  Tender  Cases, 
110  U.  S.  421,  4  SCt  122,  28  U  ed. 
204;  Farmers',  eta,  Nat.  Bank  v. 
Dearing,  91  U.  S.  29.  23  L.  ed.  198; 
Ost>om  V.  n.  S.  Bank,  9  Wheat.  (U. 
8.)  7S8,  6  lu  ed.  204;  McCuUoch  v. 
Maryland.  4  Wheat.  (TI.  S.)  816,  4 
L.  ed.  579  (leading  case);  Flint  v. 
Boston,  99  Mass.  141,  96  AmD  713; 
Eby  v.  Northern  Pac.  R.  Co.,  18 
Phlla.    (Pa.)   144. 

[a]  AB.  iBoUUnt  to  Mq^res*  ^fow- 
mtm. — In  McC^uUoch  ▼.  Maryland.  4 
Wheat.  (IT.  8.>  316.  411,  4  L.  ed.  679, 
Marshall,  C.  J.,  said:  "The  power 
of  creating  a  corporation,  though  ap- 

Bertaining  to  sovereignty,  is  not, 
ke  the  power  of  making  war,  or 
levying  taxes,  or  of  regulating  com- 
merce, a  great  sulMtantive  and  inde- 
pendent power,  which  cannot  be  im- 
plied as  incideBUI  to  other  powers, 
or  used  as  a  means  of.  executing 
tbem.  It  Is  never  the  end  for  whlcn 
other  powers  are  exercised,  but  a 
means  by  which  other  objects  are 
accomplished.  .  .  .  I7o  sufficient 
reason  is,  therefore,  perceived,  why 
it  may  not  pass  as  incidental  to 
those  powers  which  are  expressly 
given.  If  It  be  a  direct  mode  of  exe- 
cuting them." 

[b]  SMftsr  atatamant  of  mla^— 
"Tna  Congress  of  the  United  States, 
being  empowered  by  the  Constitution 
to  remilate  commerce  among  the 
several  States,  and  to  pass  all  laws 
necessary  or  proper  for  carrying  into 
execution  any  of  the  powers  speel- 
flcally  conferred,  may  make  use  of 
any  appropriate  means  for  this  end. 
As  said  by  Chief  Justice  Marshall, 


'The  power  of  creating  a  corpora- 
tion, though  appertaining  to  sover- 
eignty, is  not,  like  the  power  of 
making  war,  or  levying  taxes,  or  of 
regulating  commerce,  a  great  sub- 
stantive and  independent  power, 
which  cannot  be  Implied  as  inciden- 
tal to  other  powers,  or  used  as  a 
means  of  executing  them.  It  is 
never  the  end  for  which  other  pow- 
ers are  exercised,  but  a  means  by 
which  other  objects  are  accom- 
plished.' Congress,  therefore,  may 
create  corporations  as  appropriate 
means    of   executing    the    powers   of 

f'overnment,  as,  for  instance,  a  bank 
or  the  purpose  of  carrying  on  the 
fiscal  operations  of  the  United 
States,  or  a  railroad  corporation  for 
the  purpose  of  promoting  commerce 
among  the  States."  Xuxton  v. 
North  River  Bridge  Co.,  168  U.  B. 
525,  529,   14  SCt  891,  38  1.  ed.  808. 

96.  See  Infra  I   66. 

97.  See  infra  {  66. 

98.  Luxton  V.  North  River  Bridge 
Co..  153  U.  S.  626,  14  SCt  891.  38  L. 
ed.  808;  In  re  Legal  Tender  Cases, 
110  U.  S.  421,  4  set  122,  28  L.  ed. 
204;  Farmers,  etc.,  Nat.  Bemk  v. 
Dearlng.  91  U.  S.  89.  23  L.  ed.  196; 
Osbom  V.  U.  8.  Bank.  9  Wheat.  (U. 
S.)  738.  6  L.  ed.  204;  McCuUoch  v. 
Maryland,  4  Wheat.  (U.  S.)  816.  4  L. 
ed.  579. 

99.  Const,  art  1(8  subd  3. 
[a]    Bxldg*      oooipaay.r— Congress 

may  therefore,  In  virtue  of  its  power 
to  regulate  commerce  between  the 
states,  create  a  corporation  to  build 
a  bridge  across  a  navigable  river 
separating  two  states,  as  for  example 
the  North  River  Bridge  Company,  In- 
corporated under  an  act  of  congress 
with  power  to  construct  a  bridge 
across  the  Hudson  river  between  the 
states  of  New  York  and  New  Jersey. 
Luxton  V.  North  River  Bridge  Co., 
168  U.  8.  626,  14  SC>t  891,  88  L.  ed. 
808. 

[bl  BaUToad  nompawl—  Cion- 
gress  may  also  create  railroad  com- 
panies for  the  purpose  of  promoting 
commerce  among  the  states.  Luxton 
V.  North  River  Bridge  Co.,  153  U.  8. 
626.   14   SCt  891,   38   L.  ed.   808    (dlc- 


[$64]     S.    Power  of  Oongres*— a.    la  CteneraL 

While  the  constitution  of  the  United  States  does  not 
in  terms  confer  upon  the  general  government  the 
power  to  create  corporations,  it  provides,  after 
enumerating  various  powers  conferred  upon  con- 
gress, that  it  shall  have  power  "to  make  all  Laws 
which  shall  be  necessary  and  proper  for  carrying 
into  Execution  the  foregoing  Powers,  and  all  other 
Powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States,  or  in  any  Department  or 
OflRcer  thereof;"**  and  under  this  grant  of  power 
congress  has  the  power  to  create  a  corporation  when- 
ever this  is'  an  appropriate  means  of  carrying  into 
execution  any  of  the  powers  conferred  by  the  con- 
stitution upon  congress  or  upon  the  general  govern- 
ment or  any  department  or  ofScer  thereof.**  Con- 
gress has  the  power,  therefore,  to  create  corporations 
within  the  territories  of  the  United  States,**  or 
within  the  District  of  Columbia,*'  under  its  con- 
stitutional power  of  l^islation  therein;  and  it  has 
the  power  to  create  corporations,  not  only  within 
the  territories  and. the  District  of  Columbia,  but  also 
within  the  states,  for  the  purpose  of  carrying  into 
effect  any  of  the  other  powers  granted  by  the  xson- 
stitntion,  whether  in  express  language  or  by  neces- ' 
sary  implication,**  such  as  the  power  "to  r^ulate 
Commerce  with  foreign  Nations,  and  among  the 
several  States,**  and  with  the  Indian  Tribes;"^  and 
the  power  "to  establish  Post  Ofifices  and  Post 
Roads."*  And  it  may  create  a  bank  or  banks  if 
deemed  necessary  or  proper  for  the  purpose  of 
carrying   on   the  fiscal  operations   of   the  United 

turn);  (TaJlfomia  v.  Central  Pac.  R. 
Co..  127  U.  8.  1,  8  SCt  1073.  32  L.  ed. 
160;  Union  Pac  R.  Co.  v.  Myers,  116 
U.  8.  1,  6  SCt  1118,  29  L.  ed.  319. 
_  [c]  Tetofn^h  oonmaale*. — (1) 
Telegraphic  communication  between 
the  several  states  is  Interstate  com- 
merce, the  regulation  of  which  is 
within  the  powers  of  congress.  See 
(Tommerce  12  C.  J.  p  1.  (2)  Congress 
has  conferred  very  Important  fran- 
chises upon  such  companies  (U.  S. 
Rev.  St.  t  6263  et  seq),  and  there  Is 
no  doubt  of  the  i>ower  of  congress 
to  enact  such  statutes  under  its 
power  to  regulate  commerce.  Pen- 
sacola  Tel.  Co.  v.  Western  Union  TeL 
Co.,  19  F.  Cas.  No.  10,960,  2  Woods 
648  [aS  96  U.  a.  1,  24  L.  ed.  708]; 
Western  Union  Tel.  Co.  v.  Atlantic, 
etc,  Tel.  Co.,  5  Nev.  102.  And  see 
Commerce  12  C.  J.  p  1.  (3)  And 
the  power  of  congress  to  confer  im- 
portant franchises  on  corporations 
under  state  laws  necessarily  implies 
a  power  to  create  such  corporations 
by  direct  legislation  In  the  first  in- 
stance. See  cases  and  cross  refer- 
ences supra. 

1.    C^nst.  art  1  (   8  subd  8. 

[a]  Quasi  mnalolpal  ooiporattoaa 
have  been  created  by  congress  within 
state  limits  upon  Indian  reservations, 
and  the  power  of  congress  so  to  do  is 
understood  to  stand  unquestioned. 
U.  S.  v.  Kagaraa.  118  U.  S.  375.  fi  SCt 
1109,  SO  L.  ed.  228;  Utah,  etc.,  R.  <3o. 
v.  Fisher.  116  U.  S.  28.  6  SCt  246.  29 
L.  ed.  542;  EiX4>.  Kan-gl-Bhun-ca,  109 
U.  S.  556,  3  SCt  396,  27  L.  ed.  1030; 
Kansas  Indians  v.  Johnson  County, 
6  Wall.  (U.  S.)  737,  18  L.  ed.  667; 
Worcester  v.  Georgia.  6  Pet.  (U.  S.) 
516.  8  L.  ed.  483;  History  of  the 
Creek  and  Cherokee  Controversy,  1 
Van  Hoist  Const.  Hist.  U.  S.  (Am. 
ed.)    433.     See  Indians   [22   Cyc  109]. 

a.  Const  art  1  i  8  subd  7.  See 
also  Post  Offices  [81  Cyc  374]. 

[a]  aalljoaa  aaA  teldg*  eom- 
panlesv— Under  this  provision,  as 
well  as  under  the  interstate  com- 
merce clause  of  the  constitution, 
congress  has  the  undoubted  power  to 
create  railroad  and  bridge  compcuales. 
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States.^  Congress  has  the  power,  not  only  to  create 
corporations  for  the  purposes  above  mentioned,  but 
also  to  grant,  either  to  corporations  created  by  it 
or  to  those  created  by  the  states  or  territories,  any 
powers  or  privil^es  which  may  be  necessary  to 
cany  into  effect  powers  conferred  by  the  constitu- 
tion upon  the  general  government/  It  also  un- 
doubtedly has  the  power  to  confer  exclusive  juris- 
diction upon  the  federal  courts,  of  all  suits  by  or 
against  national  corporations,  and  to  provide  for 
removing  suits  brought  against  them  in-  the  state 
courts  to  the  federal  courts."  The  creation  of  a 
corporation  by  congress  is  held  by  implication  to 
make  any  controversy  to  which  such  corporation 
may  be  a  party  a  controversy  "arising  under  .  .  . 
the  laws  of  the  United  States,"  within  the  mean- 
ing of  the  federal  constitution.*  And  it  seems  that 
congress  has  power  to  make  the  jurisdiction  of  the 
federal  courts  over  all  controversies  to  which  that 
jurisdiction  is  made  to  extend  under  the  constitution 
and  acts  of  congress  exclusive.' 

[4  65]  b.  Within  the  Territories.  Under  its 
constitutional  power  "to  dispose  of  and  make  all 
needful  Bulcs  and  Regulations  respecting  the  Terri- 
tory or  other  Property  belonging  to  the  United 
States,"^  congress  has  the  same  power  as  a  state 
legislature  has  within  the  state  to  create  corpora- 
tions for  any  lawful  purpose  within  the  territories 
of  the  United  States,  and  it  has  done  so  directly  in 
some  instances."  But  the  usual  mode  of  creating 
corporations  in  the  territories  has  been  under  acts 
of  territorial  legislatures,  congress  having  provided 
for  the  formation  of  corporations  under  general 
statutes  enacted  by  the  territorial  legislatures  and 
having  forbidden  the  granting  of  private  charters 
or  special  privileges  to  corporations."*    Hawaii  is  a 


territonr  of  the  United  States,  and  congress  on- 
doubtedlv  has  the  power  to  create  corporations 
therein;"  and,  although  Porto  Rico  and  the  Philip- 
pine Islands  are  not  properly  territories  of  the 
United  States,  b]it  insular  possessions  merely,  con- 
gress also  undoubtedly  has  the  power  to  create  cor- 
porations in  these  possesions,  and  in  fact  has  ex- 
ercised such  power.^'  In  all  of  these,  however,  the 
usual  mode  of  creating  corporations  is  by  or  under 
acts  of  local  legislatures.^'. 

[i  66]  c.  Within  the  District  of  Oolombia. 
Congress  also  has  the  power  to  create  corporations 
within  the  District  of  Columbia  under  the  grant 
of  power  "to  exercise  exclusive  L^^lation  in  all 
Cases  whatsoever,  over  such  District.""  It  may 
do  so  by  special'  act  and  has  frequently  exercised 
such  power.'^  It  also  has  enacted  general  laws  for 
the  formation  of  corporations  within  the  District 
for  specified  purposes.'" 

[(  67].  6.  Power  of  Territoiial  Legislatures. 
Under  the  general  power  of  legislation  conferred  by 
congress  upon  the  legislatures  of  territories  of  the 
United  States  they  have  been  held  to  have  the  power 
to  create  corporations,  and  to  do  so  by  special  act 
as  well  as  by  general  laws,  where  their  ppwer  in 
this  respect  has  not  been  limited  by  congress;"  but 
under  the  general  act  of  congress  for  the  government 
of  the  territories,  as  amended,  they  are  restriotcd 
to  general  laws  in  this  respect,  it  being  provided 
that  the  legislative  assemblies  of  the  several  terri- 
tories "shall  not  g^ant  private  charters  or  special 
privileges,"  thus  prohibiting,  like  many  state  con- 
stitutions, the  creation  of  corporations  by  special 
acts,**  but  they  "may,  by  general  incorporation  acts, 
permit  persons  to  associate  themselves  together  as 
bodies  corporate,"*"  for  certain  purposes  specified 


California  v.  Central  Pac.  R.  Co.,  127 
U.  S.  1,  89,  8  set  1073,  32  U  ed.  lEO; 
Stockton  T.  Baltimore,  etc.,  R.  Co., 
83  Fed.  »  [app  dlsm  140  U.  S.  699 
mem.  11  SCt  1028  mem,  36  !>.  ed.  603 
memj. 

[b]  Telegiapli  Unas  are  also 
within  this  clause  of  the  constitu- 
tion as  well  as  the  commerce  clause. 
Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.   1,   24  U  ed.  708. 

3.  Luxton  V.  North  River  Bridge 
Co.,  153  U.  S.  'E25.  S29,  14  SCt  891. 
88  L,  ed.  808  (diotum);  Farmers', 
etc.,  Nat.  Bank  v.  Dearins,  91  U.  S. 
29,  23  L.  ed.  196;  Osbom  v.  U.  S. 
Bank.  9  Wheat.  (U.  S.)  738,  6  L.  ed. 
204:  'McCulloch  v.  Maryland,  4 
Wheat.  (U.  S.)  818,  4  L.  ed.  579  (the 
leading  case);  Mercantile  Trust  Co. 
v.  Texas,  etc.,  R.  Co.,  216  Fed.  225; 
Flint  V.  Boston.  99  Uass.  141,  96 
AmD  713. 

[a]  The  national  Itanting  cotpo- 
rationB,  (l)  have  been  created  under 
this  power  and  they  ore  federal  or 
national  corporations  over  which  the 
states  have  no  control.  Farmers', 
etc.,  Nat.  Bank  v.  Dearlne,  91 
U.  S.  29,  23  L.  ed.  198.  (2)  That  It 
had  the  power  to  create  the  existing 
national  banks  was  held  in  Van  Allen 
V.  Assessors,  3  Wall.  (U.  S.)  573,  18 
U  ed.  229. 

Org«iils»tl(m  Of  aatfamal  iMuiks 
see  Banks  and  Banking  {  575  et  seq. 

4.  Luxton  V.  North  River  Bridge 
Co.,  153  U.  S.  526,  14  SCt  891,  88  L.  ed. 
808;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co.,  135  U.  S.  641,  10  SCt 
965.  34  L.  ed.  295;  California  v.  Cen- 
tral Pfto.  R.  Co..  127  U.  S.  1,  8  SCt 
1073.  32  L.  ed.  150;  Pensacola  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  96  U.  S.  1, 
24  L.  ed.  708;  Stockton  v.  Baltimore, 
etc..  R.  Co.,  32  Fed.  9  [app  dlsm  14« 
U.  S.  699  mem.  11  SCt  1028  mem.  35 
L.  ed.  603  mem];  Magill  v.  Parsons, 
4  Conn.  317:  Western  Union  Tel. 
Co.  V.  Atlantic,  etc.,  Tel.  Co.,  6  Nev. 


103. 

Chrant  of  powM*  aaA  jftlvaegam  to 
talanaph  ooanpaalMi  see  supra  this 
section  note  99. 

5.  In  re  Pacific  R.  Removal  Cases, 
115  U.  S.  1,  5  SCt  1118,  29  U  ed.  319; 
Kennedy  v.  Gibson,  8  Wall.  (U.  S.) 
498,  19  L.  ed.  476:  Osbom  v.  U.  S. 
Bank,  9  Wheat.  (U.  S.)  738,  6  L.  ed. 
204.     See  generally  Courts  i  633. 

a  U.  S.  Const,  art  3  {  2;  In  re 
Pacific  R.  Removal  Cases,  115  U.  S. 
1,  5  SCt  1113,  29  l„  ed.  319.  See 
Courts  i  633. 

7.  Claflln  ▼.  Houseman,  93  U.  S. 
130.  23  Ii.  ed.  883;  Gaines  v.  Fuentes, 
93  U.  S.  10.  23  L.  ed.  524;  The  Moses 
Taylor  v.  Hammons,  4  Wall.  (U.  S.) 
411,  18  L.  ed.  897.  These  cases  by 
implication  overrule  Cooke  v.  State 
Nat.  Bank,  62  N.  T.  96,  11  AmR  667. 

[a]  A  a^o  wwncMito  salt  by  a 
state  against  a  corporation  originally 
chartered  by  such  state,  to  test  the 
validity  of  the  merger  of  such  cor- 
poration, is  a  suit  arising  under  the 
laws  of  the  United  States.  Ames  v. 
Kansas.  Ill  U.  S.  449,  4  SCt  437,  28 
L.  ed.  482. 

8.  Const  art  4(3  subd  2. 

9.  See  for  example  24  St.  at  !•. 
107.  And  see  Colorado  Springs  Co. 
V.  American  Pub.  Co..  97  Fed.  843.  38 
CCA  433.  See  also  Territories  [38 
Cyc  200.  205]. 

la  See  Infra  !  67. 
11.  See  infra  t  68. 
la.     See  infra  it   69.  70. 

13.  See  infra  ;{  67-70. 

14.  Const,  art  1  {  8  subd  17;  Hunt- 
ington V.  District  of  Columbia  Nat. 
Sav.  Bank,  96  U.  8.  388.  24  X..  ed. 
777;  Georgetown  v.  Alexandria  Canal 
Co..  12  Pet.  (U.  S.)  91.  9  L.  ed.  1012; 
Daly  V.  U.  S.  Nat.  L.  Ins.  Co.,  64 
Ind.  1:  Williams  v.  Creswell.  51  Miss. 
817;  Hadley  v.  Freedman's  Sav.,  etc., 
Co.,  2  Tenn.  Ch.  122.  And  see  Stout- 
enburgh  v.  Hennlck.  129  U.  S.  141,  9 
SCt  256.  32  L,.  ed.  637.     See  also  Dis- 


trict of  Columbia  §   10. 

16.  See  cases  in  preceding  note; 
and  for  instances  see  Act  March  3. 
1876  (18  St.  at  L.  513  c  182);  Act 
March  3,  1876  (18  St  at  L.  507  c 
168);  Act  June  6,  1900  (31  St  at  L. 
662  c  806);  Act  Jan.  31,  1907  (34  St. 
at  ly.  867  c'426):  Act  Fobr.  26,  1907 
(34  St.  at  L.  9^8  c  1190);  Act  May 
30,  1908  (35  Styart  L.  476  c  226);  Act 
Febr.  4.  1913  (37  St.  at  L.  660  c  27); 
Act.  March  3,  1915  (38  St  at  L. 
964   c  88). 

la  D.  C.  Comp.  St  (1889)  p  121; 
D.  C.  Code  9  574  et  seq;  Act  Oct.  1, 
1890    (26  St  at  L.  625  c  1246). 

17.  U.  S. — ^Vincennes  Univ. .  v.  In- 
diana. 14  How.  268,  14  L.  ed.  «16. 

Colo. — Cowell  v.  Colorado  Springs 
Co.,  3  Colo.  82  [ate  100  U.  S.  65,  25 
L.  ed.  847]. 

Mo. — Douglas  V.  State  Bank.l  Mo. 
24:  Rlddlck  v.  Amelln,  1  Mo.  6. 

N.  T. — ^Williams  v.  Michigan  Bank, 
7  Wend.  639. 

Utah. — U.  S.  V.  Latter-Day  Church 
of  Jesus  Christ  6  Utah  361.  16  P 
473. 

See  also  Territories  [38  Cyc  205]. 

IS.  Rev.  St.  i  1889  (as  amended); 
Comp.  St  (1913)  t  8478;  Wells  v. 
Northern  Pac.  R.  Co.,  23  Fed.  469,  10 
Sawy.   441. 

OoastmotlOB  ami  •Seat  of  tUs 
limitation  of  power  see  Statutes  [10 
<3yc  172  et  seq;   36  Cyc  999]. 

FxoTlaioB  doaa  not  eKolnda  foraln. 
oozporatloaa  iaoocporated  iy  •paotal 
aot  see  Infra  XIX. 

19.  Rev.  St.  {  1899  (as  amended) ; 
Comp.  St.  (1918)  (  8478;  Colorado 
Springs  Co.  V.  American  Pub.  Co.. 
97  Fed.  843,  38  CCA  433;  Wells  v. 
Northern  Pac.  R.  Co.,  23  Fed.  469, 
10  Sawy.  441;  Agua  Fria  (Topper  Co. 
v.  Bashford  Burmister  Co.,  4  Arts. 
208,  36  P  988;  Carver  Mercantile  Co. 
v.    Hulme,    7    Mont    666.    19    P   213, 

[a]     OoBfreaa  may  care  defaotiv* 


ror  latar  eaiaaa,  AaratopoMBta  and  tihaagum  in  the  law  aae  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  the  act." 

Statns.  A  corporation  created  by  or  under  an 
act  of  a  territorial  legislature,  although  such  act  is 
necessarily  passed  under  a  power  conferred  by  con- 
greas,  is  a  territorial,  and  not  a  national  or  federal, 
corporation."  But  such  a  corporation  has  been  held 
to  be  included  in  the  words,  "any  .  .  .  corporation 
organized  by  authority  of  any  laws  of  Congress," 
in  an  act  of  congress.^ 

In  Alaaka  the  Organic  Act  extending  the  general 
laws  of  Oregon  so  far  as  applicable  extends  to 
Alaska  the  general  laws  of  Oregon  for  the  incor- 
poration of  domestic  corporations;**  and  such  laws, 
not  being  in  conflict  with  the  act  of  congress  of 
190(P*  making  further  provision  for  the  government 
of  Alaska,  are  not  repealed  thereby.^ 

When  a  territory  is  admitted  into  the  Union  as  a 
■tate,  the  corporations  lawfully  created  and  existing 
therein  become,  to  all  intents  and  purposes,  state 
corporations.** 

[$  68]  7.  In  Hawaii,  Porto  Rico,  and  the  Philip- 
pine lalaada — a.  Hawaii.  The  Hawaiian  Islands,  by 
provision  of  an  act  of  congress,  collectively  consti- 
tute a  territory  of  the  United  States  known  as  the 
Territory  of  Hawaii,*^  and  the  Organic  Act  pro- 
vides for  a  territorial  legislature  and  declares  that 
the  legislative  power  of  tiie  territory  "shall  ex- 
tend to  all  rightful  subjects  of  legislation  not  in- 
consistent with  the  Constitution  and  laws  of  the 
United  States  locally  applicable,"  but  declares,  with 
respect  to  corporations,  that  "the  legislature  shall 
not  grant  to  any  corporation,  association-,  or  indi- 
vidual any  special  or  exclusive  privilege,  immunity, 
or  franchise  without  the  approval  of  Congrressj-nor 
shall  it  grant  private  charters,  but  it  may  by  a  gen*- 
eral  act  permit  persons  to  associate  themselves  to- 
gether as  bodies  corporate"  for  certain  purposes 
specified  in  the  Organic  Act.**  Under  this  provision 
the  territorial  legislature  cannot  create  a  corporation 
by  special  act,**  but  it  may  provide  for  their  forma- 
tion under  general  laws,  and  such  laws  have  been 
enacted.*"  The  preexisting  laws  of  Hawaii  not 
inconsistent  with  Uie  constitution  of  the  United 
States  or  the  provisions  of  the  Organic  Act  were 
continued  in  force,  subject  to  repeal  or  to  amend- 
ment by  the  territorial  legislature  of  Hawaii,  or  the 
congress  of  the  United  States,*^  and  this  continued 
in  existence  corporations  previously  created  or  exist- 
ing by  or  under  the  laws  of  Hawaii."*  Hawaiian 
corporations  so  continued  in  force  are  not  corpora- 


tions "organized  by  authority  of  any  laws  of  Con- 
gress,"** but  it  is  otherwise  of  corporations  created 
by  or  under  an  act  of  the  territorial  legislature 
enacted  in  pursiiance  of  the  organic  act  of  congress.** 
l§  69]  b.  Porto  Rico.  The  act  of  congress  for 
the  govemmiEnt  of  Porto  Rico**  continues  in  force 
the  laws  and  ordinances  of  Porto  Rico,  except  as 
altered,  amended,  or  modified  by  such  act  until 
altered,  amended,  or  repealed  by  the  leg^islative  au- 
thority thereinafter  provided  for  Porto  Rico,  or  by 
act  of  congress  of  the  Unite^  States;**  all  laws 
and  parts  of  laws  inconsistent  with  the  act  are 
therein  repealed.**-}*  And  the  statutory  laws  of  the 
United  States  not  locally  inapplicable  are  extended 
to  Porto  Rico  except  as  otherwise  provided.*^  All 
local  leg^islative  powers  granted  by  the  act  are 
vested  in  the  legislative  assembly  consisting  of  a 
senate  and  a  house  of  representatives,**  and  it  is 
provided  that  the  leg^islative  power  thereby  granted 
"shall  extend  to  all  matters  of  a  l^slative  charac- 
ter not  locally  inapplicable,"  and  shall  include  the 
power  to  alter,  amend,  modify,  and  repeal  any  and 
all  existing  laws  and  ordinances.*'  All  grants  of 
franchises,  rights,  or  privileges,  or  concessions  of  a 
public  or  a  quasi  pnbUc  nature  must  be  made  by 
the  public  service  commission,  but  "shall  not  be 
effective  until  approved  by  the  governor,''  and  shall 
be  reported  to  Congress,  which  .  .  .  reserves 
the  power  to  annul  or  modify  the  same."**  All 
grants  of  franchises  and  privileges,  "shall  provide 
that  the  same  shall  be  subject  to  amendment,  altera- 
tion, or  repeal,  and  shall  forbid  the  issue  of  stocks 
or  bonds  except  in  exchange  for  actual  cash  or 
property  at  a  fair  valuation  to  be  determined  by 
the  public-service  commission  equal  in  amount  to 
the  par  value  of  the  stocks  or  bonds  issued,  and 
shall  forbid  the  declaring  of  stock  or  bond  divi- 
dends, and  in  the  case  of  public-service  corpora- 
tions, shall  provide  for  the  effective  regulation  of 
chaises  thereof  and  for  the  purchase  or  taking  of 
their  property  by  the  authorities  at  a  fair  and 
reasonable  valuation. '  '*'"**  The  creation  and  con- 
trol of  corporations  is  exclusively  a  legislative 
act  and  is  vested  in  the  legislature  of  Porto  Rico 
by  the  above  statutes  subject  to  the  restrictions 
therein;**  and  such  power  has  been  exercised  by 
special  act**  as  well  as  by  general  laws  providing 
for  the  formation  of  corporations  for  particular 
purposes.** 


eotvoi^ttottj  Colorado  SN'tngs  Co.  v. 
American  Pub.  Co.,  97  Fed.  843,  38 
CCA   433.     See  Infra   I   212  et  seq. 

Ml     See   infra   S    118. 

31.  Adams  Cxpress  Co.  v.  Denver, 
etc.,  R.  Co.,  16  Fed.  712,  4  McCrary 
77  (and  therefore  cannot  sue  In  a 
court  of  the  United  States  as  a  fed- 
eral corporation). 

aa.  U.  S.  V.  Haleakala  Ranch  Co., 
3  Hawaii  Fed.  299. 

23.  Alaska  Qold  Uin.  Co.  v.  Bbner, 
Z  Alaska  611. 

24w  Act  June  6.  1900  (31  St.  at 
L.  321  c  786)    (civil  code). 

96.  Alaska  Qold  Hin.  Co.  V.  Bb- 
ner. 2  Alaska  611. 

S8L  Kansas  Pac.  R.  Co.  v.  Atchi- 
son, etc,  R.  Co.,  112  U.  S.  414,  41B, 
S  set  208:  28  L.  ed.  794  (where  Field, 
J.,  said:  "The  admission  of  Kansas 
as  a  State  into  the  Union,  and  the 
consequent  change  of  Its  form  of 
(covemment.  In  no  respect  affected 
the  essential  character  of  the  cor- 
porations [created  by  the  territorial 
le«riRlatnre]  or  their  powers  or  rights. 
They  roust  after  that  change  be  con- 
sidered as  corporations  of  the  State, 
as  much  so  as   if  they  had  derived 


their  existence  from  Its  leKlsIation") ; 
Vincennes  Bank  v.  State,  1  Blackf. 
(Ind.)  267,  12  AmD  234;  Vance  v. 
Farmers',  etc..  Bank,  1  Blackf.  (Ind.) 
80. 

a?.  Organic  Act,  Hawaii  Rev.  L. 
(1916)  p  22  (  2;  Comp.  St.  (1913)  i 
3645.  ' 

as.  Organic  Act,  Hawaii  Rev.  L. 
(1916)  p  38  !  56;  Comp.  St  (1913) 
i    3697. 

3».     See  supra  (  67;  infra  {  85. 

30.  Hawaii  Rev.  L.  (191B)  (it  27 
f   3272   et  seq. 

81.  Organic  Act,  Hawaii  Rev.  L. 
(1916)    p   24    i   6. 

33.  U.  S.  V.  Haleakala  Ranch  Co., 
3  Hawaii  Fed.   299. 

33.  U.  S.  V.  Haleakala  Ranch  (>)., 
3  Hawaii  Fed.  299  (holding  that  such 
a  corporation  was  not  within  such 
words  in  the  act  of  Jan.  26,  1907 
[34  St.  at  L.  864],  forbidding  money 
contributions  by  corporations  in  con- 
nection with  any  election  to  any 
political  offlce). 

34.  U.  S.  V.  Haleakala  Ranch  Co., 
3   Hawaii   Fed.   299. 

35.  Act  March  2,  1917  (89  St  at 
L.  951  0  146). 


9&  Act  March  2,  1917  (39  St  at 
L,.  951  o  145  i  67).  See  Martinez  v. 
Asoclacion  de  Senoras.  213  U.  S.  20, 
29  set  327,  53  L.  ed.  679  (as  to  oper- 
ation of  C»)mp.  St  (1918)  {  3765; 
Organic  Act  (  8,  Porto  Rico  Rev.  St 
A  Codes  p  1038  i   6618). 

sen.  Act  March  2.  1917  (39  St  at 
U   951   o   146   {   68). 

37.  Act  March  2,  1917  (89  St  at 
L.  951  c  146  5  9). 

38.  Act  March  2,  1917  (39  St  at 
L.  951  c  146  {$  26  et  seq.). 

38.  Act  March  2,  1917  (39  St  at 
li.  961  o  145   8  37). 

40.  Act  March  2,  1917  (89  St  at 
L.   951   c  145  j   38). 

41-43.  Act  March  2,  1917  (39  St 
at  I..   951  c  146   9   39). 

43.  Martlnes  v.  Asoclacion  de 
Senoras,  213  U.  S.  20,  25,  29  SCt  327, 
53    L,.    ed.    679. 

44.  See  Act  Aug.  8,  1918,  No.  27 
[Porto  Rico  L.  (1914)  p  47]  (grant- 
ing authority  to  organize  a -corpora- 
tion to  be  known  as  "The  Insular 
Bank  of  Porto  Rico"). 

45.  See  Porto  .Rico  Rev.  St.  ft 
Codes  :;  407  el  seq,  450  et  aeq.  472 
et  seq. 
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[§§  69-72 


Spanish  corporatioiu  existing  in  Porto  Rico  at 
the  time  it  was  acquired  by  the  United  States  were 
continued  in  force,  at  least  de  facto,  and  subject  to 
the  legislative  power  of  the  Porto  Rican  legisla- 
ture;'*" but  they  ceased  to  be  Spanish  corporations 
after  the  change  of  sovereignty,  even  though  they 
did  nothing  to  reorganize  under  the  laws  of  any 
American  state  or  under  the  present  laws  of  Porta 
Rico.*'  Such  corporations  are  not  corporations  of 
the  United  States,  but  of  Porto  Rico.** 

[i  70]  c.  Philippine  Islands.  The  act  of  con- 
gress for  the  government  of  the  Philippine  Islands* 
vests  the  legislative  power  in  "two  houses,  one 
the  senate  the  other  the  house  of  representatives.'"" 
The  government  of  the  Philippine  Islands  is  author- 
ized to  grant  franchises  and  rights  subject  to  re- 
strictions as  specified  in  the  statute.**-  But  congress 
has  reserved  the  power  to  amend,  alter,  or  repeal 
the  same.'*  Under  the  previous  organic  law"  the 
power  to  grant  franchises,  privileges,  and  concessions, 
including  the  creation  of  corporations,  has  been  exer- 
cised by  the  enactment  both  of  special  acts,"  and  of 
general  laws  authorizing  the  formation  of  corpora- 
tions for  any  lawful  purpose." 

[}  71]  8.  Incorporation  by  or  imder  Laws  of 
Different  States.  Since  the  l^islative  power  of  a 
state  is  restricted  to  its  own  territorial  limits,  and  it 
cannot  create  a  corporation  beyond  such  limits," 
it  follows  that  the  legislatures  of  two  or  more  states 
cannot  by  concurrent  legislation  unite  in  creating  a 
single  corporation  which  can  be  rep;arded  as  the 
same  corporate  entity  in  each  state." 


[f  72]    9.    Delegatioxi  of  Power.    In  England  it 

was  formerly  asserted  that  the  act  of  incorporation 
must  be  the  immediate  act  of  the  king  himself,  and 
that  he  could  not  grant  a  license  to  another  to 
create  a  corporation;"  but  it  has  long  since  been' 
settled  that  he  may  grant  a  license  to  a  subject  to 
create  a  particular  corporation,  and  that  he  may, 
by  charter,  also  confer  a  general  power  to  erect 
corporations  indefinitely,  the  persons  to  whom  the 
power  is  del^ated  being  regarded  as  merely  an 
instrument  in  his  hands,  on  the  principle  that  qui 
facit  per  alium  facit  per  se." 

In  the  United  States  the  people  of  a  state  may  un- 
doubtedly by  constitutional  provision  vest  the  power 
to  create  corporations  in  any  body  or  person  as  they 
may  see  fit,  since  their  power  is  sovereign  and 
supreme';""  but  the  legislature  cannot  delegate  the 
power  to  legislate  which  is  vested  in  it  by  the  con- 
stitution;'^ and  therefore  the  general  rule  is  that 
it  cannot  delegate  the  power  to  create  corporations 
either  to  another  corporation  or  to  an  individual,  to 
a  court  or  other  tribunal,  or  to  an  executire  or 
administrative  officer  or  body;''  nor  can  a  state 
legislature  enact  laws  creating  corporations  or  en- 
larging their  powers,  which  are  to  take  effect  only 
when  approved  by  a  vote  of  the  people,  unless  the 
constitution  so  provides."  This  principle,  however, 
does  not  prevent  the  legislature  from  itself  creating 
corporations  either  by  special  or  general  ld,ws  and 
del^^ating  to  a  court,  board,  or  officer  judicial  or 
ministerial  authority  with  respect  to  their  formation 
or  organization,**  including  the  power  to  find  the 


46.  Martinez  v.  Asoclacion  de 
Senoras,  213  U.  S.  20,  29  SCt  S27,  63 
li.  ed.  679  ■  Cuevas  v.  EI  Banco  Terri- 
torial, 4  Porto  Rico  Fed.  509  [overr 
4    Porto    Rico    Fed.    208]. 

47.  Martinez  v.  Asoclacion  de 
Senoras,  213  U.  S.  20,  29  SCt  327, 
1!3  L.  ed.  679;  Cuebas  v.  Banco  Terri- 
torial, 4  Porto  Rico  Fed.  208  fovarr 
on  other  grounds  4  Porto  Rico  Fed. 
B09,  and  also  overr  in  effect  Borrero 
V.  Companla  Anonyma,  1  Porto  Rico 
Fed.   142]. 

48.  Martinez  v.  Asoclacion  de 
Senoras,  213  U.  S.  20,  29  SCt  327,  53 
L.  ed.   679. 

OtttssBAfo  see  intra    XIX. 

4e.  Act  Aug.  29,  1916  (39  St.  at 
L..  646  c  416). 

Sa  Act  Aug.  29,  1916  (39  St.  at 
L..   545. c   416    :    12). 

61.  Act  Aug.  29,  1916  (39  St  at 
L.  646  c  416  (  28). 

63.  Act  Auk.  29,  1916  (39  St.  at 
Ia  545  C  416  {  28). 

63.  Act  July  1.  1902  (32  St  at 
U  691  c  1369):  COmp.  St  (1913) 
<  3804  et  seq. 

64.  Acts  (1909)  Nob.  1811,  1826, 
1836,   1842,    1866. 

88.  Acts  Philippine  Comran.  (1908) 
{  3613  et  sea- 

86.     See  supra  S  67. 

67.  U.  S. — Nashua,  etc.,  R.  Corp. 
V.  Boston,  etc.,  R.  Corp.,  136  U.  S. 
366,  10  SCt  1004,  34  L..  ed.  363;  Ohio, 
etc.,  R.  Co.  V.  Wheeler,  1  Black  286, 
17  Li.  ed.  130;  Missouri  Pac.  R.  Co. 
V.  Meeh,  69  Fed.  763,  16  CCA  510. 
30    LRA    260. 

Ala. — Georgia,  etc.,  R.  Co.  v.  Stol- 
lenwerck,   122   Ala.   639,   25   S   258. 

Conn. — Bishop  v.  Brainerd,  28 
Conn.   289. 

111. — Qulncy  R.  Bridge  Co.  v. 
Adams  County,  88  HI.  615;  Racine, 
etc.,  R.  Co.  V.  Farmers'  Lioan,  etc., 
Co..  49  111.   331,   95   AmD   695. 

Ky. — Newport,  etc..  Bridge  Co.  v. 
Woolley,   78   Ky.   623.   1   KyL   249. 

L>a. — Duncan  v.  St  IjOuIs,  etc.,  R. 
Co.,  49  La.  Ann.  1700.  22  S  924. 

Mich. — Chicago,  etc.,  R.  Co.  v. 
Auditor,  53  Mich.  79,  18  NW  586. 

W.    Va. — Rece    v.   'Newport    News, 


etc.,  Co..  32  W.  Va..  164,  9  SB  212, 
3    LRA   672. 

See  also  Fraternal  Mystic  Circle  v. 
Bricson,  (Tex.  Civ.  A.)  131  SW  92 
(holding  that,  where  two  corpora- 
tions were  organized  under  the  laws 
of  different  states,  and  each  was 
carrying  on  business  at  the  same 
time,  a  finding  that  they  were  one 
and  the  same  corporation  was  erro- 
neous). 

OontpMot  iMtweaa  atatM  see  infra 
i    163. 

Sffeot  of  JaootpoTAttoBi  la  MTwal 
states  on  domiolle  see  infra  XIX. 

68.  Sutton's  Hospital  Case,  10 
Coke  23a,  77  Reprint  960;  1  Black- 
stone  Comm.  p  474;  1  Kyd  Corp.  p  50: 
Vlner  Abr.  (forp.  B  1,  6:  T.  B.  2 
Hen.  VII  p  86  c  IS.  See  also  Frank- 
lin Bridge  Co.  v.  Wood,  14  Oa.  80, 
86. 

89.  Sutton's  Hospital  Case,  10 
Cok^  23a,  77  Reprint  960;  1  Black- 
stone  Comm.  p  474:  8  Halabury  L. 
Eng.  p  314  S  711;  1  Kyd  Corp.  p  60; 
Viner  Abr.  p   269. 

[a1  The  Ohaao«llor  of  tha  Uai- 
▼•mty  of  Oxford  had  power  by 
charter  to  erect  corporations,  and 
has  actually  often  exerted  it  in  the 
erection  of  several  matriculated  com- 
panies now  subsisting  of  tradesmen 
subservient  to  the  students.  1  Black- 
stone  Comm.  p  474. 

60.  Kehler  v.  Jack  Mfg.  Co.,  S6 
Ga.  639. 

61.  See  Constitutional  Law  {  323 
et  s^q. 

62.  U.  S. — Doboy,  etc.,  Tel.  Co.  v. 
De  Magathias,  26  Fed.  697. 

Ga.— -Kehler  v.  Jack  Mfg.  Co.,  66 
Ga.  639;  Franklin  Bridge  Co.  v. 
Wood,    14    Ga.    80. 

Minn. — State  v.  Simons,  32  Minn. 
640,    21    NW   760. 

N.  T. — Geneva  College  Medical 
Inst.  V.  Patterson,  1  Den.  61  [alt 
6    Den.    6181. 

Tenn. — State  ▼.  AtTnstrong,  3 
Sneed  634;  Ex  p.  Bums,  1  Tenn.  Ch. 
83. 

[a]  AppUcatton  of  nl*. — ^Thus 
under  Const,  art  11  {  7,  giving  the 
legislature     power     to     grant     such 


charters  or  incorporation  as  they 
should  deem'  expedient  it  was  held 
that  the  legislature  could  not  con- 
fer upon  the  courts  power  to  grant 
charters  or  incorporation.  State  v. 
Armstrong,  3  Sneed  (Tenn.)  634; 
Ex  p.  Chadwell,  3  Baxt  (Tenn.)  98. 
To  same'  effect  Doboy.  etc.,  Tel.  (Jo. 
V.  De  Magathias,  26  Fed.  697.  See 
also  infra  {   124. 

[b]  Powar  to  dttogat*  to  coutB 
limited  by  eoaBtltntl«»i. — But  where 
the  constitution  declared  that  the 
general  aasentbly  should  have  no 
power  to  grant  corporate  powers  and 
privileges  to  private  companies,  "ex- 
cept to"  companies  for  certain  pur- 
poses, including  manufacturing  com- 
panies, but  should  prescribe  by  law 
the  manner  in  which  such  powers 
should  be  exercised  by  the  courts,  it 
was  held  that  the  corporations  which 
the  courts  were  authorized  to  create, 
as  prescribed  by  law,  were  such  as 
the  general  assembly  was  denied  the 
power  to  create,  and  therefore  the 
general  assembly  could  not  confer  on 
the  courts  the  power  to  create  manu- 
facturing companies  or  corporations 
for  any  other  of  the  excepted  pur- 
poses, the  power  to  create  these 
being  vested  by  the  constitution  ex- 
clusively In  the  legislature.  Kehler 
V.   G.   W.  Jack  Mfg.  Cto.,  66  Ga   689. 

63.  Cal.— Ex  p.  Wall,  48  Cal.  279. 
17  AmR  426. 

Iowa. — State  v.  Beneke,  9  Iowa 
203;  Santo  v.  State,  2  Iowa  166,  63 
AmD   487. 

Mich. — Peo.  T.  Collins,  3  Mich.  34S. 

Mo. — Lammert  v.  Lidwell,  62  Mo. 
188,  21  AmR  411. 

N.  T. — Barto  v.  Himrod,  8  N.  T. 
483,   59  AmD  606. 

R.  I. — State  v;  Copeland,-3  R.  I.  St. 

OonsUtntionaUty  of  statvias  pro- 
Tiding  for  Bubmlaslon  to  popular 
vote  generally  see  Constitutional 
Law  it  366-373. 

64.  Conn. — Litchfield  Bank  v. 
Church.   29  Conn.   137. 

Ga. — Franklin  Bridge  Co.  v.  Wood. 
14  Ga.  80;  Napier  v.  Poe,  12  Oa  170. 
111.— Blake  V.  Peo..  109  111.   604. 


For  later  €•■•■■  a«T«lopm«ata  aad  ebanc**  in  the  law  sea  cumulatiTe  Annotatlona,  same  title,  page  and  note  number. 

Digitized  by  LjOOQ  IC 


§§  7a-74] 


CORPORATIONS 


faets  neoassary  to  the  creation  of  a  corporation,** 
to  determine  whether  the  conditions  prescribed  by 
the  statute  have  been  complied  with,  and  if  so,  to 
make  an  order  of  incorporation  or  to  grant  a  charter 
or  certificate  of  incorporation.'^  General  laws  au- 
thorizing persons  to  form  themselves  into  cor- 
porate bodies  by  compliance  with  certain  provi- 
sions are  not  unconstitutional  as  a  delegation  to 
legislative  power."*  And,  as  we  have  seen,  the  power 
has  been  and  constantly  is  devolved  by  congress 
upon  the  territories  and  dependencies  of  the  United 
States,  and  is  constantly  exercised  as  an  incident  of 
the  general  legislative  power  conferred  on  the  t^xL« 
tories  in  their  enabling  acts.** 

[i  73]  10.  Acanisition  of  Existing  Charter. 
Since  a  corporation  can  be  created  only  by  or  under 
an  act  of  legislature,  the  charter  of  a  corporation 
is  not  assignable  without  authority  from  the  legis- 
lature;'* and  therefore  the  purchase  by  individujals 
at  a  judicial  sale,  or  otherwise,  of  all  the  rights, 
privil^es,  franchises,  and  other  property  of  an 
existing  corporation,  and  a  conveyance  thereof  to 
them,  does  not  make  them  a  corporation  unless  it  is 
Bo  provided  by  some  statute."  Subject  to  con- 
stitutional limitations,  however,  the  legislature  may 
anthorize  assignment  of  charters,  either  by  genend 
or  by  special  act,  and  make  the  assignees  a  cor- 
poration." 

[i  74]  11.  ZiegislatiTe  Becognition  or  Satifica- 
tiom.  It  has  been  said  that  corporate  powers  can- 
not be  created  by  implication  or  extended  by  con- 
stmction.'*    It  is  also  said  in  an  curlier  case  that 
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individuals  acting  together  for  the  benefit  of  a 
society  are  not  -to  be  considered  as  a  corporation 
unless  they  expressly  show  their  title  to  act  as 
such.'*  But  this  was  before  the  doctrine  which 
upholds  the  acts  of  de  facto  corporations  and 
declines  to  contest  in  a  private  proceeding  the 
validity  of  the  existence  of  a  oorporation  which  had 
become  established.''^  A  doctrine  now  frequently 
admitted  and  applied  by  American  courts  is  that, 
where  a  body  of  persons  act  as  a  oorporation,  and 
the  l^islature  passes  an  act  which  distinctly  recog- 
nizes their  corporate  character,  they  may  be  deemed 
to  be  rightfully  -a  corporation  in  consequeiice  of 
s'^ck  Legislative  recognition;  and  it  has  frequently 
been  ■  decided  ^thart .  d^ecjis  'in  .the .  organization  of 
corporations,  whether' orgttnizod-mulev  9  ppecial  act 
or  under  a  general  law,  may  be  <$ared  by  subse- 
quent legislative  recognition  of  the  oorporation.'* 
And  it  is  the  rule  that,  although  the  organization 
of  a  corporation  may  be  irregular  in  such  a  sense 
that  it  could  be  overthrown  in  a  direct  proceeding 
by  the  state^  yet  where  its  corporate  existence  has 
been  recognized  by  the  legislature  this  will  make 
it  a  good  corporation  for  the  purposes  of  collateral 
proceeding^."  A  statute  recognizing  corporate 
existence  is  certainly  prima  facie  evidence  thereof;'* 
and  under  the  operation  of  the  principle  above 
stated  the  defects  in  the  organization  of  corpora- 
tions have  been  deemed  to  be  waived  by  subsequent 
legislative  acts  which  have  the  effect  of  recognizing 
the  existence  of  the  corporation '  as  a  valid  and 
properly  constituted  body.^    As  the  state  alone  can 


Ho. — Oranby  Mln.,  etc.,  Co.  v. 
Richards,   9S   Mo.   106,  8  SW  246. 

N.  T. — Peo.  V.  Payn,  161  N.  Y.  229, 
SS  SE  849. 

Oh.— State  v.  Taylor,  6S  Oh.  St.  61, 
44  NB  618.  . 

Tenn. — ^Heck  v.  UcBwen,  12  1.6a 
»1;  Horrlstown  v.  Shelton,  1  Head 
24;  Ex  p.  Burns,  1  Tenn.  Ch.  86. 

See  also  Infra  (  124. 

[a]  Oo^OltioBal  gnmt  of  tnax- 
fmti,-  The  principle  that  a  state 
legislature  cannot  delegate  its  legis- 
lative power  does  not  forbid  it  to 
grant  a  franchise  dependent  on  the 
condition  of  obtaining  consent  from 
another  body.  For  the  legislature  to 
create  a  corporation  with  power  to 
lay  a  street  railroad,  subject  to  the 
condition  of  obtaining  the  assent  of 
the  city  to  the  use  of  the  street,  does 
not  involve  the  delegation  of  legisla- 
tive power  to  the  city.  Philadelphia 
'  T^  Lombard,  etc.,  R.  Co.,  4  Brewst. 
CtV)  14. 

[bl  Oondltloa  rs^iilziiiff  oonsant 
of  tUiA  party. — A  condition  In  a 
legislative  grant  that  the  grantee 
shall  obtain  the  consent  of  a  third 
party  before  enjoyment  is  not  a  del- 
egation of  legislative  power  and  will 
not  render  the  act  unconstitutional. 
Morgan  v.  Monmouth  Plank  Road 
Co.,  26  N.  J.  L.  99. 

Iftnlf rial  aot  eompsUahU  by 
aaaOamss  see  Infra  I  124. 

OigmaiMmition  under  dlreotbm  of 
eout  see  Infra  S  124. 

65.  Blalce  v.  Peo.,  109  III.  504. 
See  infra  SS  124  et  seq,  148,  149,  159. 

8&  Franklin  Bridge  Co.  v.  Wood, 
14  Ga.  88;  Granby  Min.,  etc.,  Co.  v. 
Richards,  96  Mo.  106,  8  SW  246.  See 
infra  SS  124  et  seq,  148,  149, 

[a]  Oommlssloners  appointed  by 
the  Isclalatiu*. — (1)  The  legislature 
may.  In  the  charter  granted  to  a  cor- 
poration, jtpi>oint  certain  persons 
commissioners  for  the  purpose  of 
carrying  out  certain  provisions  of 
the  charter.  Liitchfleld  Bank  v. 
Church,  29  Conn.  187;  Napier  v.  Poe. 
12  Ga.  170;  Crocker  v.  Crane,  21 
Wend.  (N.  T.)  211,  34  AmD  228;  Tar 
River  Nav.  Co.  v.  Neal,  10  N.  C.  620. 
(2)  Such  commissioners  are  agents, 
and  the  act  of  Incorporation  is  in  the 


nature  of  a  power  of  attorney.     Na- 
pier V.  Poe,  supra. 

67.  Franklin  Bridge  Co.  v.  Wood, 
14  Ga.  80;  Granby  Mln.,  etc.,  Co.  v. 
Richards,  96  Mo.  106,  8  SW  246:  Peo. 
v.  Payn,  161  N.  Y.  229,  65  NE  849; 
Heck  V.  McEwen,  12  I^ea  (Tenn.)  97; 
Eix  p.  CAadwell,  8  Baxt.  (Tenn.)  98; 
State  v.  Armstrong,  8  Sneed  (Tenn.) 
634.  See  the  reasoning  In  Greene- 
vllle,  etc.,  R.  Co.  v.  Johnson,  8  Baxt. 
(Tenn.)  382;  Ex  p.  Chadwell,  3  Baxt. 
(Tenn.)  98;  Bx  p.  Bums,  1  Tenn.  Ch. 
83. 

68.  XT.  S. — ^Falconer  v.  Campbell, 
8  F.  Cas.  NO.  4,620,  2  McLean  196. 

Ga. — Franklin  Bridge  Co.  v.  Wood, 
14   Ga-.    80. 

Mich. — ^Ames  v.  Port  Huron  Log 
Driving,  etc.,  Co.,  6  Mich.  266. 

Mo. — Granby  Mln.,  etc..  Co.  v. 
Richards,  95  Mo.  106,  8  SW  246. 

See  also  Thomas  v.  Dakin,  22 
Wend.  (N.  Y.)  9. 

[a]  Anthorlalnr  koldon  of  apo- 
olal  stook  to  iMoom*  a  oorporation. — 
In,  Oranby  Min.,  etc.,  Co.  v.  Richards, 
95  Mo.  106,  8  SW  246,  It  was  held 
that,  where  the  powers  of  a  corpora- 
tion and  the  procedure  by  which  it 
can  be  brought  into  existence  are 
prescribed  by  the  legislature,  the 
fact  that  the  legislature  in  the  same 
act  gives  such  corporation  the  power 
to  dispose  of  special  stook  which  Is 
to  form  no  part  of  the  general  stock 
of  the  oorporation,  and  which  per- 
mits the  holders  of  such  special 
stock  to  become  a  distinct  corpora- 
tion, is  not  such  a  delegation  of  leg- 
islative power  as  to  render  an  or- 
ganization formed  under  the  special 
stock  clause  invalid. 

69.  See  supra  SS   64-70. 

70.  Chaffe  v.  Ludeling,  27  La. 
Ann.  607;  Welsh  v.  Old  Dominion 
Min.,    etc.,    Co.,    10   NYS   174. 

Transfer  of  oliartar  or  franohlaoa 
see  infra  XIV,  A. 

71.  State  V.  Morgan,  28  La.  Ann. 
482;  Chaffe  v.  Ludeling,  27  La.  Ann. 
607;  Welsh  v.  Old  Dominion  Mln., 
etc.,  Co.,  10  NTS  174;  Atkinson  v. 
Marietta,  etc.,   R.  Co.,   15   Oh.   St.   21. 

Xlglit  of  pnroliasen  of  ooxporato 
franchise  and  propexty  to  reorganise 
see  infra  XVI. 

73.    Santa  Ana  Water  Co.  ▼.  San 


Buenaventura,  66  Fed.  889;  Peo.  T. 
SUnford,  77  Cal.  860.  18  P  86,  19  P 
698,  2  LRiA  82.  S«e  also  Infra 
XVL 

[a]  ZUnaitration. — An  act  author- 
izing the  sale  of  the  state  canals, 
and  providing  that  the  grantees 
"shall  hold  and  enjoy  the  same,   to- 

frether  with  all  the  rights,  prlvi- 
eges,  and  franchises  of  their  gran- 
tors," who  were  an  incorporated 
company,  "and  under  such  corporate 
name  as  the  said  grantees  may 
adopt,"  Invests  an  -association  of 
individuals  purchasing  the  property 
with  corporate  powers.  Delaware 
Dlv.  Canal  Co.  v.  Com.,  50  Pa.  899. 

[bl  Bpsoial  aot. — ^A  constitutional 
provision  that  corporations  may  be 
formed  under  general  laws  but  shall 
not  be  created  by  special  act  does 
not  prohibit  the  assignment  of  a 
franchise  to  a  legally  organized  cor- 

? oration  by  persons  having  the  law- 
ul  right  to  exercise  and  transfer 
the  same.  Santa  Ana  Water  Co.  v. 
San  Buenaventura,  66  Fed.  389;  Peo. 
V.  Stanford,  77  Cal.  360,  18  P  85,  1» 
P  693,  2  LRA  92. 

7X  Pennsylvania  R.  Co.  v  Canal 
Comrs.,  21  Pa.  9. 

7*.  Ernst  v.  Bartle,  1  Johns.  Cas. 
(N.  T.)   319. 

7B.  Se  faeto  corpozatlonB  see  in- 
fra 9   216  et  seq. 

76.  See  infra  S   214. 

77.  Atlantic,  etc.,  R.  Co.  v.  St. 
Louis,  66  Mo.  228;  Black  River,  etc.. 
Rj.  Co.  V.  Barnard,  31  Barb.  (N.  Y.) 
258;  Williams  v.  Union  Bank,  i 
Humphr.  (Tenn.)  889. 

la.  West  v.  State,  168  Ala.  1,  68 
S  277;  Boykin  v.  State.  96  Ala.  ^6, 
11  S  66;  Atty.-Qen.  v.  Chicago,  etc., 
R.  Co.,   35   Wis.   426. 

^•glalattva  recognition  •■  evldanoe 
of  s^stenoe  see  infra  S(  176.  180 

7».  U.  S.— Andes  v.  Ely,  158  U.  S. 
312,  16  set  954,  39  L.  ed.  996;  Kana- 
wha Coal  Co.  V.  Kanawha,  etc.,  Coal 
Co.,  14  F.  Cas.  No.  7,606,  7  Blatohf. 
391. 

Ala.— State  v.  Webb,  110  Ala.  214, 
20  S  462  (act  authorizing  reduction 
of  capital  stock);  Central  Agricul- 
tural, etc.,  Assoc,  v.  Alabama  (3old 
L.  Ins.  Co.,  70  Ala.  120. 

III. — Snell  v.  cailoago,  138 


n)g*e 


102     [14  C.  J.] 


CORPORATIONS 


[§§  74r-75 


qnestion  the  rightfulness  of  the  existence  of  a  cor- 
poration irregularly  organized,  so  it  can  heal  the 
irregularity  by  a  curative  act  of  legislation.  A 
special  act  of  the  .legislature,  passed  within  the 
purview  of  the  constitution,  recognizing  a  corpora- 
tion as  a  valid  existing  one  and  'authorizing  it  to 
exercise  corporate  rights,  cures  all  charter  defects 
in  its  original  certificate  of  organization."*  But  to 
constitute  a  ratification  of  a  claim  to  corporate 
existence  in  any  case,  or  the  creation  of  a  corpora- 
tion by  recognition  or  by  implication,  it  must 
dearly  appear  that  the  legislature  intended  to 
recognize  the  association  as  an  existing  corporar^ 
tion."  An  act  amending  the,chajrter;oJ?'{in'<Sltfee3'-, 
corporation,  .'^eia^  /i;i:6«)gnition  -of  •.i\9;cotp6rafe' 
existenc&jCults.'^q/.Tdef^Vte.ift  the  Inbofporation;** 
and  such  ;^iv'  dp«ratrod  has  been  ascribed  to  an  act 
of  the  legislature  changing  the  name  of  a  corpora- 
tion;" recognizing  it  by  name  and  extending  and 
continuing  its  corporate  rights  and  privileges," 
granting  lands  to  the  association,  or  reciting  that 
it  is  a  corporation  holding  lands  ;^°  reciting  that  it 
has  lost  its  right  as  trustee  and  authorizing  the 
purchase  of  its  property  by  the  state;*"  and  in  case 
of  a  municipal  corporation  authorizing  its  presi- 


dent and  trustees  to  subscribe  for  shares  in  a 
railway  company,  and  also  in  a  plank-road  com- 
pany, and  to  issne  the  bonds  of  the  corporation 
therefor." 

[i  75]  B.  Incorporators  and  ~  Members — 1. 
Capacity — a.  In  OeneraL  Constitutional  and  stat- 
utory provisions  as  to  who  may  become  incorpora- 
tors, stockholders,  or  members  of  corporations  must 
of  course  be  observed,  and  no  one  can  become  so 
who  is  either  expressly  excluded  or  who  does  not 
come  within  the  terms  of  the  constitution  ,or  the 
statute,  as  the  case  may  be;*^  and  in  the  absence  of 
'  :eott^itntional  or  statutory  provision  to  the  con- 
Irtry  the  right  to  membership  in  a  corporation  may 
1)0 'restricted  by  express  provision  in  its  charter.** 
If,  on  the  other  hand,  there  is  no  provision  to  the 
contrary  in  the  constitution,  statutes,  or  charter, 
any  person  who  is  capable  of  contracting  and  of 
holding  personal  property  in  the  state  or  country 
under  whose  laws  a  corporation  is  created  may  be- 
come an  original  incorporator  or  subscriber  for 
shares,  or  may  afterward  become  a  stockholder  or 
member  by  acquiring  shares  or  by  admission  to 
membership;'*'  and  one  who  has  no  capacity  to 
contract,  but  who  has  capacity  to  take  and  to  hold 


f4  NE  532,  8  LRA  868;  Jameson  v. 
eo..  16  III.  257,  63  AmD  804  (act 
empowerinr  corporation  to  issue 
nejrotlable  obligations). 

La. — Shreveport  Tract.  Co.  v.  Kan. 
sas  City,  etc.,  R.  Co.,  119  La.  769,  44 
S   467. 

Md. — Basshor  v.  Dressel,  34  Md. 
603. 

Mich. — Peo.  V.  Detroit,  etc,  R.  Co. 
167  Mich.   144.  121  NW  814. 

Mo. — State  V.  Lincoln  Trust  Co., 
144  Mo.  662,  46  SW  693;  Atlantic, 
etc.,  R.  Co.   V    St.  Louis,  66  Mo.  228. 

N.  J.— Morris,  etc.,  R.  Co.  v.  Hud- 
son Tunnel  R.  Co.,  38  N.  J.  L.  648. 

N.  T. — RIker  v.  Cornwell,  113  N. 
T.  116,  20  NE  602;  White  v.  Ross, 
4  Abb.  Dec.  689.  16  AbbPr  66;  Smith 
V.  Havens  Relief  Fund  Soc,  118 
App.  Dlv.  678,  103  NTS  770  [aff  190 
N,  T.  667  mem,  83  NB  1132  mem]; 
Black  River,  etc.,  R.  Co.  v.  Barnard, 
81  Barb.  268;  Smith  v.  Havens  Relief 
Fund  Soc.  44  Misc.  694,  90  NTS  168 
faff  118  App.  Dlv.  678,  108  NTS  770 
{afT  190  N.  Y.  667  mem,  83  NB  1132 
mem)]. 

Pa. — Com.  V.  O'Donnell,  Brightly 
111.  ♦ 

Tenn. — Williams  v.  Union  Banlc,  2 
Humphr.   339. 

Keglslattr*  recognltton  oaring  de- 
fects see  infra  i  214. 

80.  Ala. — Boykln  v.  State,  96  Ala. 
16,  -11  S  66;  Central  AKrIcuItural. 
etc.,  Assoc  v.  Alabama  Gold  L.  Ins. 
Co..  70  Ala.  120. 

Cal. — Peo.  v.  Perrin,  56  Cal.  346. 

111. — Goodrich  v.  Reynolds,  31  111. 
490.  83  AmD  240;  Illinois  Grand 
Truhk  R.  Co.  v.  Cook,  29   111.  237. 

Md. — Koch  V.  North  Ave.  R.  Co., 
75  Md.  222,  23  A  463,   16  LRA  377. 

Pa. — Com.  V.  West  Chester  R.  Co., 
3  Grant  200;  Com.  v.  O'Donnell, 
BrlRhtly  111. 

N.  B.— Albert .  Brick,  etc..  Co.  v. 
Nelson,   27   N.   B.    276. 

Onrattve  acts  see  infra  j  218. 

Bffect  of  oonstttntlouu  pntrlaloa 
•gainst  special  acts  of  the  legisla- 
ture see  Statutes  [10  Cyc  179;  36 
Cyc  999]. 

81.  Thornton  v.  Marginal  Freight 
R.  Co.,  123  Mass.  32;  Atty.-Qen.  v. 
Chicago,    etc..   R.   Co.,   35   Wis.   426. 

[a]  ninstratioBs. — <1)  A  pro- 
vision in  a  statute  that  "  nothing  in 
this  act  contained  shall  be  construed 
as  affecting  the  legal  rights "  of  a 
certain  corporation  cannot  be  con- 
strued as  a  legislative  recognition 
that  such  corporation  had  any  rights, 
or  even  exi.sted,  at  the  date  the 
statute     was     passed.     Thornton     v. 


Marginal  Freight  R.  Co.,  123  Mass. 
82,  36.  (2)  A  legislative  amendment, 
authorising  a  Are  Insurance  company 
to  take  marine  risks  on  complying 
with  Act  (1849)  S  1  subd  1,  did  not 
amount  to  a  recognition  of  the  valid 
incorporation  of  the  company.  Peo. 
v.  Rensselaer  Ins.  Co.,  38  Barb.  (N. 
T.)  323.  (3)  A  statute  "regulating 
the  Commercial  Hospital  of  Cincin- 
nati was  not  enough."  State  v. 
Davis,  23  Oh.  St  434.  (4)  An  act 
supplementary  to  an  act  of  Incor- 
poration was  not  conclusive  evidence 
of  the  existence  of  the  corporation 
at  the  time  of  the  passage  of  the 
act,  from  the  fact  that  the  corporate 
name  was  used  throughout  the  act, 
where  these  terms  were  consistent 
with  a  belief  on  the  part  of  the  leg- 
islature that  the,  corporation  was 
not  then  organized,  but  that,  where 
the  charter  of  a  railroad  company 
was  amended  to  authorise  the  exten- 
sion of  Its  road,  and  to  provide  that 
whenever  It  should  decide  so  to  ex- 
tend Its  road  It  might  increase  its 
capital  stock,  etc.,  this  amendatory 
act.  In  the  absence  of  proof  to  the 
contrary,  created  a  presumption  that 
the  corporation  was  In  existence  at 
the  time  of  its  passage.  Atty.-Gen. 
v.  Chicago,  etc.,  R.  Co.,  86  Wis.  425. 
aa.  Snell  v.  Chicago,  133  111.  413. 
24  NB  632.  8  LRA  868;  Smith  v. 
Havens  Relief  Fund  Soc,  118  App. 
Dlv.  678,  103  NTS  770  [aff  190  N.  T. 
567  mem,  88  NB  1132  mem];  Smith 
V.  Havens  Relief  Fund  Soc,  44  Misc. 
594,  90  NTS  168  [aff  118  App.  Dlv. 
678,  108  NTS  770  (aff  190  N.  T.  557 
mem,  83  NE  1132  mem)].  And  see 
other  cases  In  preceding  notes. 

83.  White  V.  Ross,  4  Abb.  Dec. 
(N.  T.)  689,  16  AbbPr  66. 

84.  Kanawha  Coal  Co.  V.  Kana- 
wha, etc..  Coal  Co..  14  F.  Cas.  No. 
7.606,  7  Blatchf.  391;  Morris,  etc.,  R. 
Co.  V.  Hudson  Tunnel  R.  Co.,  38  N. 
J.  L.  648. 

88.  Society  for  Propagation  for 
Gospel  V.  Pawlet,  4  Pet.  (U.  S.)  480. 
7  L.  ed.  927  (holding  that  a  royal 
charter  granting  lands  to  a  society 
recognizes  or  confers  a  corporate 
capacity  to  take  and  to  hold  lands, 
and  this,  with  the  statute  of  the 
state  reciting  that  the  society  Is  a 
corporation  holding  lands.  Is  suffi- 
cient prima  facie  to  prove  a  corpo- 
rate  existence   Etnd   powers). 

86.  Mclntlre  Poor  School  v. 
ZaneavIIle  Canal,  etc..  Co.,  9  Oh.  203, 
34  AmD  436. 

87.  Andes   v.    Ely,    168    U.    S.    812, 


15  set  864,  89  L.  ed.  996;  Jameson  v. 
Peo.,   16   III.   267,   68   AmD   304. 

88.  XT.  S. — American  Ball  Bearing 
Co.  v.  Adams,  222  Fed.  967  [rev  on 
other  grounds  231  Fed.  960,  146  CCA 
146]. 

Conn. — State  v.  Travelers'  Ins.  Co. 
70  Conn.  690,  40  A  465.  66  AmSR  138.  / 

Mich.— Peo.  V.  Milward,  88  Mich. 
469. 

N.  T.— Matter  of  Globe  Mot.  Ben. 
Assoc.  68  Hun  268,  17  NTS  862  [aff 
136  N.  Y.  280,  32  NE  122,  17  LRA 
647]. 

Pa.— Com.  V.  Det wilier,  181  Pa. 
614,^18  A  990,  7  liRA  367  [rev  1 
NortK  Co.  267);  In  re  Lady  Fores- 
ters of  America,  18  Pa.  Dlst.  780,  36 
Pa.  Co.  681;  In  re  Hall  Assoc.  Wash- 
ington Camp  No.  486  P.  O.  S.  A.,  10 
Pa.    Dlst.    6il.  , 

Tenn. — State  v.  Vanderbilt  Univ. 
Bd.  of  Trust.  129  Tenn.  279,  169  SW 
1151. 

Eng. — In  re  Royal  Naval  School, 
[1910]  1  Ch.  806. 

See   also   cases   infra  this   section. 

[a]  Xiegal  Inflrmitr  la  parties  Is 
as  fatal  to  the  validity  of  an  at- 
tempted corporate  organization  as  is 
legal  infirmity  in  the  purpose  of  the 
organization.  American  Ball  Bear- 
ing Co.  V.  Adams,  222  Fed.  967  [rev 
on  other  grounds  231  Fed.  950,  146 
CCA   1461. 

[b]  Military  oonqyaay. — ^Acts 
(1877)  No.  40,  authofizing  the  in- 
corporation of  military  contpanles. 
does  not  permit  a  minority  of  a 
company  to  be  incorporated.  Peo.  v. 
Milward,  38   Mich.   469. 

89.  Rlien  v.  Rand.  77  Iflnn.  110. 
79  NW  606.  46  LRA  618. 

[a]  A  r—lrialiloa  of  aMmbenhip 
hj  thM  oharter  to  Norwegians  and 
residents  of  M  or  vicinity  was  valid. 
Bllen  V.  Rand,  77  Minn.  110,  79  NW 
606,    46   LRA    618. 

90.  Humphreys  T.  Mooney,  6 
Co\o.  282;  Boatmen's  Bank  v.  Gllles- 

gle,  209  Mo.  217,  108  SW  74:  Com.  v. 
[emmlngway,  181  Pa.  636,  18  A  992. 
7  LRA  860;  Com.  v.  DetwiUer.  131 
Pa.  614,  18  A  990,  7  LRA  367;  In  re 
Charter,  1  LegRec  (Pa.)  133;  Hast- 
ings V.  Anacortea  Packing  Co.,  29 
Wash.  224,  69  P  776;  and  other  casea 
Infra  this   section. 

[a]  KoMinr  of  atook  aot  aaeas- 
■ary., — In  Tennessee  a  charter  mem- 
ber or  an  applicant  for  a  charter  of 
a  corporation  need  not  be  a  stock- 
holder. Bristol  Bank,  etc,  Co.  v. 
Jonesboro  Banking  Trust  Co.,  101 
Tenn.    645.    48    SW   228. 

[b]  That    the    orlarinal    Inoorpo- 
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personal  property,  may  become  a  stockholder  by 
acquiring  shares  in  an  existing  corporation  by 
transfer. 

[i  76]  b.  Aliens,  Nonresidents,  and  Ambas- 
ladors.  Subject  to  constitutional  &nd  statutory 
>  restrictions,  the  right  and  capacity  to  become  in- 
corporators, stockholders,  or  members  of  a  corpora- 
tion extend  to  alien  friends,"  to  nonresidents  of  the 
state"  or  province"  of  the  corporation's  creation  ahd 
domicile;  and  to  an  ambassador  of  a  foreign  state, 
althoogh  by  reason  of  his  immunifty  as  axx  ambas- 
sador he  cannot  be  sued  for  assessments;^  bat 
alien  enemies  manifestly  cannot  become  original 
organizers  of  corporations,  because  the  original 
association  is  founded  in  contract,  and  under  a 
principle  of  public  law  no  contract  between  parties 
sitnated  on  opposite  sides  of  the  lines  of  belligerent 
occupation  can  be  valid.^  The  statutes,  however, 
nsually  require  that  at  least  a  certain  number  of  the 
original  subscribers  or  incorporators,  and  sometimes 
that  all  of  them,  shall  be  residents  or  citizens  of 


the  United  States  and  of  the  state,  and  such  a 
provision  is  mandatory." 

[$  77]  c.  Infants.  Infants  are  not  necessarily 
precluded  from  becoming  stockholders  or  members 
of  a  corporation,  but  on  the  contrary,  unless  ex- 
pressly or  impliedly  excluded,  they  may  become  so,  - 
subject  to  the  right  to  repudiate  the  relation  either 
during  infancy  or  trithin  a  reasonable  time  after 
coming  of  age,"  but  subject  to  the  liability  to  pay 
calls  while  they  stand  in  the  relation  of  stock- 
holders."*  If  an  infant  elects  to  disaffirm,  he  must 
do  so  within  a  reasonable  time  after  his  majority, 
and  before  accepting  benefits  under  the  contract 
after  majority,  or  he  will  be  held  to  have  ratified 
the  contract,  and  will  be  liable  for  calls.'-  However, 
whether  or  not  an  infant  is  competent  to  become  a 
member  of  a  corporation  in  a  particular  case  is  a 
question  of  construction  and  depends  on  whether 
the  act  of  incorporation  or  the  general  statute,  as 
the  case  may  be,  authorizes  or  prohibits  such  mem- 
bership.'    He   may    be   impliedly   excluded;'   and 


ntors  vara  not  tlia  snliatantlal  own- 
•n  does  not  Invalidate  the  formation 
of  a  corporation.  Stfite  v.  Miner, 
!33  Ho.   312.   13S  SW  483. 

91.  Xafaata  and  aaxitoa  woman 
ace  Infra  g{   77,   78. 

98.  Cammeyer  v.  United  German 
Lutheran  Churches,  2  Saqdf.  Ch. 
(N.  T.)  186;  Com.  v.  Hemmlngway, 
131  Pa.  S36,  18  A  992,  7  L.RA  360; 
Com.  V.  Detwiller,  131  Pa.  614,  18  A 
S90.  7  LRA  357  [rev  1  North.  Go.  2bir, 
Com.  V.  O'Donnell,  Brightly  (Pa.) 
Ill;  Hastings  v.  Anacortes  Packing 
Co.,  29  Wash.  224,  69  P  776;  Reg.  v. 
Amaud.  9  Q.  B:'806,  68  ECL.  806,  115 
Reprint  1485. 

la]  A  atata  kaa  tha  xiglit  to  detiaT 
aoau  from  holding  stock  in  its  cor- 
porations, or  to  admit  them  to  that 
privilege  only  on  such  terras  as  It 
may  prescribe.  State  v.  Travelers' 
Ins.  Co.,  70  Conn.  690,  40  A  465,  66 
AmSR  138. 

93.  U.  S. — Moxle  Nerve  Pood  Co. 
V.  Baumbach.  32  Fed.  205. 

Colo. — ^Hump^reys  v.  Mooney,  5 
Colo.   282. 

Mo. — ^Boatmen's  Bank  v.  Gillespie, 
!09  Mo.  217,  108  SW  74  (holding 
that  nonresidents  may  incorporate, 
although  their  purpose  Is  to  avoid 
the  laws  of  their  own  state  as  to 
stockholders'    liability). 

N.  J. — New  Jersey  Cent.  R.  Co.  'V. 
Pennsylvania  R.  Co.,  31  N.  J.  Bq.  476. 

N.  T. — Lancaster  v.  Amsterdam 
Impr.  Co..  140  N.  T.  676,  36  NE  964, 
24  LRA  322:  Demarest  v.  Flack,  128 
K  Y.  20,";.  28  NB  645,  13  LRA  854 
(holding  that,  unless  the  statute  ex- 
pressly requires  that  the  Individuals 
organizing  a  corporation  shall  be 
residents  of  the  state,  a  corporation 
may  be  formed  by  nonresidents,  and, 
in  so  far  as  that  state  Is  concerned, 
ft  can  make  no  difference  that  the 
place  of  business  of  the  corporation 
IS  to  be  in  the  state  of  the  cor- 
porators' residence,  whether  or  not 
the  corporation  will  be  recognized  as 
valid  by  the  latter  state  being  a 
different  question,  and  depending  on 
whether  such  an  Incorporation  was 
an  evasion  of,  and  a  fraud  upon, 
its  laws);  Pea.  v.  McDonough,  28 
Misc.   652.   60   NYS  46. 

Pa. — Com.  V.  Detwdller,  131  Pa. 
114.  18  A  990,  -7  LRA  367  [rev  1 
North.  Co.  267];  In  re  Evangelical 
Lutheran  St.  Paul  School  Assoc. 
Charta-.  1  LegRec  133. 

Wash. — Hastings  v.  Anacortes 
Packing  Co.,   29  Wash.  224,  69  P  776. 

94.  Re  York  County  Loan,  etc., 
Co.,   U   OntWR   607,   518. 

95.  Magdalena  Steam  Nav.  Co.  v. 
Martin,  2  E.  &  E.  94,  106  ECL  94, 
121  Reprint    86. 

9&  See  cases  infra  this  note;  and 
War  140  Cyc  320  et  seq]. 

[a]  Allan  anamisa. — (1)  That  an 
alien  eneiqy  domiciled  in  his  own 
country  cannot  become  a  shareholder 

[14  C.  J.-7] 


In  a  corporation  because  thta  In- 
volves the  making  of  a  contract 
across  lines  of  belligerent  occupation 
see  Lamar  v.  Browne,  92  U.  S.  187, 
23  L.  ed.  650;  The  Flying  Scud  v. 
U.  S..  6  Wall.  (U.  S.)  263.  18  L.  ed. 
765;  The  Peterhoff  v.  U,  S.,  5  Wall. 
(U.  S.)  28,  18  L.  ed.  564;  U.  S.  v. 
Alexander,  2  Wall.  (U.  S.)  404,  17 
L.  ed.  915;  Jecker  v.  Montgomery,  18 
How.  (U.  S.)  110,  15  L.  ed.  311: 
Hourlet  v.  Morris,  t  Campb.  303;  Bell 
v.  Reld,  1  M.  &  S.  726,  105  Reprint 
270;  Wlllison  v.  Patteson.  7  Taunt. 
439;  2  ECL  436,  129  Reprint  176; 
Potts  V.  Bell,  8  T.  R.  548,  101  Re- 
print 1540,  2  ERC  664;  Albretcht  v. 
SUssmann,  2  Ves.  &  B.  323,  36  Re- 
print 342;  Bx  p.  Boussmaker,  13  Ves. 
Jr.  71.  33  Reprint  221.  (2)  But  as  a 
shareholder  is  not  in  privity  with 
the  corporation  within  the  principles 
of  the  common  law,  taut  is  a  dis- 
tinct person  from  it  and  from  the 
other  shareholders,  with  whom  he 
may  deal  even  in  respect  of  cor- 
porate rights  as  with  strangers 
(supra  9  6)  it  would  eeem  to  follow 
that  a  declaration  of  war  will  not  have 
the  effect  of  severing  the  relation 
of  a  shareholder,  where  the  corpora- 
tion is  domiciled  within  one  of  the 
belligerent  countries  and  the  share- 
holders in  the  other,  although  it  will 
suspend  any  legal  remedies  which 
either  'may  have  against  the  other. 
Lindley  Comp.  (6th  ed.)  p  53;  Ex  p. 
Boussmaker,  13  Ves.  Jr.  71,  33  Re- 
print  221. 

97.  Peo.  V.  McDonough,  28  Mlsc 
652,  60  NYS  45;  Com.  v.  DetwiUer, 
131  Pa.  614,  18  A  990,  7  LRA  367 
[rev  1  North.  Co.  267];  In  re 
Butchers'  Ben.  Assoc,  36  Pa.  161; 
In  re  Lodge  ,Duch  Novo  Doby  No. 
166,  3  Fa.  Dist.  216;  In  re  Italian 
Mut  Ben.  Assocs.,  4  Pa.  Dist  367, 
15  Pa.  Co.  644,  In  re  Chinese  Club, 
1  Pa.  Dist.  84;  In  re  Enterprise  Mut. 
Ben.  Assoc,  10  Phila.  (Pa.)  380; 
In  re  Rev.  David  Mulholland  Ben. 
Soc,  10  Phila.  (Pa.)  19;  In  re 
Philadelphia  Journalists  Fund,  8 
Phila.  (Pa.)  272;  In  re  Philadelphia 
Artisans"  Inst.,  8  Phila.  (Pa.)  229; 
In  re  Society,  etc.,  28  PittsbLegJNS 
(Pa.)  42.  See  also  In  re  Russian- 
American  Guards'  Charter,  3  Pa. 
Dlat.  673,  IS  Pa.  Co.  148;  In  ro 
Charter  of  Saint  Ladislaus,  etc., 
Assoc,    19   Pa.   Co.    26. 

[a]  Prasiunption.— In  the  absence 
of  evidence  to  the  contrary,  it  Is 
presumed  that  the  stockholders  or 
members  of  a  corporation  are  citizens 
of  the  state  of  Its  creation  and  of 
the  United  States.  Hobbs  v.  Man- 
hattan Ins.  Co.,  56  Me.  417,  96  AmD 
472;  Northwestern  Tel.  Exch.  Co.  v. 
Chicago,  etc.,  R.  Co.,  76  Minn.  334, 
79  NW   315. 

98.  Chicago  Mut.  L.  Indemn. 
Assoc   V.   Hunt,   127   111.    267,    20   NE 


56,  2  LRA  649  (holding  that  minors 
may  be  admitted  to  membership  in 
a  mutual  benefit  society  where  this 
is  not  prohibited  by  its  charter  or 
Its  governing  statute);  Wuller  v. 
Chuse  Grocery  Co.,  147  111.  A,  224; 
In  re  Constantinople,  etc..  Hotel  Co., 
L.  R.  6  Ch.'302:  In  re  Blakely  Ord- 
nance Co.,  L.  R.  4  Ch.  31;  In  re 
Norwegian  Charcoal  Iron  Co.,  L.  R. 
9  Eq.  363;  Dublin,  etc.,  R.  Co.  v. 
Black,  8  Exch.  181,  165  Reprint  1310, 
7  R.  &  Can.  Cas.  434;  North  Western 
R.  Co.  V.  McMlchael,  6  Exch.  114,  165 
Reprint  49;  Newry,  etc.,  R.  Co.  v. 
Ctoombe,  3  Exch.  666,  154  Reprint 
970,  6  R.  &  Ca;>.  Cas.  638;  Coke  Lltt. 
p  380b;  Lindley  Comp.  (6th  ed)  p  66. 

[a]  la  Baglaad. — (1)  Under  the 
English  Companies  Act  of  1862, 
where  one  of  the  number  of  members 
necessary  to  the  registration,  that  is, 
to  the  organization,  of  the  company, 
was  an  Infant,  that  fact  did  not  pre- 
vent It  from  having  a  de  facto  exist- 
ence so  as  to  be  entitled  to  be  wound 
up  as  a  company.  In  re  Nassau 
Phosphate  Co..  2  Ch.  D.  610  (per 
Hall.  V.  C).  See  also  In  re  Laxon, 
[1892]  3  Ch.  555  l^lst  In  re  National 
Debenture,  etc.,  Corp.,  [18911  2  Ch. 
506  (per  Vaughan  Williams,  J.).  (2) 
If  an  Infant  slgns^the  memorandum 
of  association  In  England,  he  thereby 
becomes  a  member  until  he  elects  to 
disaffirm.  In  re  Nassau'  Phosphate 
Co.,  2  Ch.  D.  610.  (3)  In  case  of  a 
transfer  of  shares  being  made  to  an 
Infant  the  directors  have  the  power 
to  reject  as  a  shareholder  by  reason 
of  his  Infancy  (In  re  Asiatic  Bank- 
ing Corp.,  L.  R.  6  Ch.  298),  (4)  but, 
until  they  do  this  the  transfer  is 
good  (In  re  Blakely  Ordnance  Co., 
L.   R.    4   Ch.    31). 

89.    See  Infra  S  944. 

UaMUty  of  Inf  mt  to  exadHors  of 
ooxporatlon  see  infra  XII,  D.  - 

1.  See  infra  }  944. 

2.  In  re  Royal  Naval  School, 
[1910]  1  Ch.  806;  and  other  cases 
infra  this  section. 

3.  Matter  of  Globe  Mut.  Ben. 
Assoc,  63  Hun  263,  17  NYS  862  [aff 
136  N.  Y.  280,  32  NB  122,  17  LRA 
547];  In  re  Lady  Foresters  of  Amer- 
ica, 18  Pa.  Dist.  780,  36  Pa.  Co.  631; 
In  re  Royal  Naval  School,  [19101  1 
Ch.  806;  and  other  cases  infra  tnls 
section. 

[a]  ZUnatratlOB. — In  a  late  En  gllsh 
case  Involving  a  construction  of  the 
act  of  1840  (3  Vict,  c  86)  passed 
for  the  establishment  and  govern- 
ment of  an  Institution  called  the 
Royal  Naval  School,  by  which  It  was 
provided  that  "any  person"  who 
should  pay  to  the  treasurer  of  the 
Institution  the  amount  therein  flxed 
should  be  a  member  of  the  corpora- 
tion, it  appeared  that  one  of  the 
defendants,  on  whose  behalf  the  re- 
quired subscription  lai,'  "' 
TJigitized  Dy^ 
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since  an  infant  is  not  bound  by  his  contract  if 
he  chooses  to  repudiate  it,  he  cannot  be  taken  as  one 
of  the  necessary  original  subscribers  or  incorpo- 
rators under  a  statute  requiring  subscriptions  to  a 
certain  amount,  since  the  statute  contemplates  bind- 
'ing  subscriptions.*  Nor  is  he  a  competent  member 
or  corporator  of  a  mutual  or  membership  corpora- 
tion where  the  statute  ezpresfdy  or  impliedly  re- 
quires members  who  are  capable  of  entering  into 
a  binding  contract  relation." 

[(78]  d.  Harried  Women.  Since  a  married 
woman  is  at  common  law  under  an  absolute  in- 
oapacity  to  contract,  it  necessarily  follows  that,  If 
her  disability  has  not  been  removed  by  statute,  she 
cannot  become  an  original  subscriber  for  shares  in 
a  corporation"  nor  assume  contractual  relations  as  a 
stockholder  or  member  by  acquiring  shares  or  be- 
coming a  member  in  an  existing  corporation.'  '  But 
a  married  woman,  even  where  her  common-law  dis- 
abilities remain,  may  be  the  owner  of  shares  in  a 
corporation,  as  in  the  case  of  shares  acquired  before 
marriage  and  not  reduced  to  possession  hj  her  hus- 
band, and  shares  given,  bequeathed,  or  transferred 
to  her,  or  inherited;^  and  married  women  who  have 
thus  become  stockholders  in  a  corporation  have 
been  held  liable  as  such  to  creditors,  not  by  reason 
of  contract,  but  by  force  of  the  statutes  because  of 
their  mere  ownership  of  the  shares,  -and  irrespec- 
tive of  any  question  as  to  their  capacity  to  eon- 
tract.*    Of  course,  where  the  common-law  disability 

1.    lAailvy  Comp. 
And  see  Witters  v. 


an  Infant  and  a  pupil  at  the 
school,  and  voted  at  a  meetlnir  of 
the  institution  at  which  an  im- 
portant proposal  ailectlnir  the  future 
of  the  school  was  debated.  On  a 
summons  raising  the  question 
whether  the  expression  "any  person" 
included  an  infant  so  that  he  could 
become  a  member  of  the  corporation 
and  vote  at  meetinirs.  It  was  held 
that,  as  there  was  nothing  in  the 
statute  to  show  that  the  word  "per- 
son" Included  an  infant,  and  In  view 
of  the  fact  that  the  corporation  was 
formed  for  the  establishment  and 
management  of  a  school,  and  that 
every  member  of  the  corporation  was 
eligible  for  appointment  to  the  coun- 
cil of  the  institution,  the  legislature 
could  not  have  intended  that  the 
membership  of  th6  corporation  should 
Include  minors;  and  the  Infant  there- 
fore was  not  eligible  as  a  member. 
In  re  Royal  Naval  School,  [1910]  1 
Ch     80$ 

4.     See  Infra  t  811.  note  67,  [b]. 

6.  Matter  of  Qlobe  Mut  Ben. 
Assoc,  63  Hun  SSS,  17  NTS  8S2  [aS 
135  N.  T.  280,  32  NB  122,  17  LRA 
647]  (holding  that  under  L.  [1883] 
c  175,  providing  for  the  incorpora- 
tion of  cooperative  insurance  asso- 
ciations, the  fundamental  principle 
of  their  creation  was  a  mutual  con- 
tract obligation,  and  hence  they  had 
no  power  to  Insure  infants);  In  re 
Lady  Foresters  of  America,  18  Pa. 
Dlst.  780,  36  Pa.  Co.  631;  In  re  Mary 
Elizabeth  Patterson  Memorial 
Church,  17  Phlla.    (Pa.)   S06. 

6.  National  Commercial  Bank  v. 
McDonnell,  92  Ala.  387,  9  S  149;  In 
re  Application  for  Charter,  27  Wkly 
NC  (Pa.)  399  (holding  that  a  mar- 
ried woman,  before  removal  of  her 
common-law  disability,  could  not  be 
one  of  the  Ave  subscribers  required 
to  join  in  an  application  for  an  in- 
corporation under  a  statute  of  Penn- 
sylvania, as  the  statute  contemplated 
only  persons  not  under  disability): 
In  re  Hercules  Ins.  Co.,  L.  R.  13  Eq. 
568:  Lindley  Comp.  L.  ($th  ed)  p  68. 
And  see  witters  v.  Bowles,  38  Fed. 
700;  Hamilton,  etc..  Road  Co.  v. 
Townsend,   13   Ont.  A.   634. 

Might  to  count  ntaoxi^tloaL  •• 
"'»""g  np  capital  stock  see  infra 
I  811  note  67   [cj   72. 


(6th    ed)    p   58. 

Sowles,   38   Fed. 

oases    in    preceding 


700;    and    other 
note. 

[a]  XdablUty  of  knabasd.— (1)  As 
to  the  liability  of  a  husband  for  calls 
in  respect  to  his  wife's  shares  held 
by  her  before  marriage  see  Lindley 
Cx>mp.  (6th  ed.)  p  67  et  seq;  In  re 
West  of  England  Banlc,  12Ch.  D.  284; 
In  re  Northumberland,  etc..  Banking 
Co.,  1  Do  G.  F.  &  J.  5^3,  62  BngCh 
413,  46  Reprint  468;  Matter  of  ViJe 
of  Neath  Brewery  Co.,  3  De  G.  & 
Sm.  210,  64  Reprint  448;  White's 
Case,  3  De  G.  &  Sm.  167,  64  Reprint 
324;  Matter  of  North  Bngland  Joint 
Stock  Banking  Co.,  S  De  G.  &  Sm. 
86,  64  Reprint  369;  Matter  of  North 
England  Joint  Stock  Banking  Co.,  3 
De  G.  &  Sm.  IS,  64  Reprint  361.  (2) 
As  to  his  liability  for  such  calls 
where  he  has  in  fact  obtained  by 
marriage  the  property  of  Ms  wife 
see  Lindley  Comp.  (6th  ed.)  p  68; 
Bell's  Case,  4  App.  Cas.  660;  In  re 
West  of  Bngland  Bank,  12  Ch.  D. 
284 

a  U.  S.— Keyser  v.  Hits,  183  U. 
S.  138,  10  SCrt  290,  83  L.  ed.  531; 
Robinson  v.  Turrentine,  5(  Fed.  554. 

Ala. — National  Commercial  Bank 
V.  McConnell,  92  Ala.  887,  9  S  149. 

N.  Y. — Matter  of  Reciprocity  Bank, 

22  N    Y    9 
R.'  I.— Sayles   v.    Bates,    15   R.    I. 

342,  B  A  497. 

Vt. — Potter  V.  Rutland  Bank,  19 
Vt.  410. 

8.  Keyser  v.  Hits,  133  TT.  S.  138, 
10  set  290,  33  L.  ed  631;  Robinson 
V.  Turrentine,  69  Fed.  664:  Matter  of 
Reciprocity  Bank,  22  N.  .Y.  9;  Sayles 
V.  Bates,  16  R.  I.  342,  846,  6  A  497 
(where  the  court  said:  "If  a  married 
woman  is  capable  of  becoming  a 
stockholder,  which  is  not  questioned, 
she  becomes  subject  to  the  liability 
by  force  of  the  statute,  not  by  con- 
tract, when  she  becomes  a  stock- 
holder").   See  also  infra  Xn,  D. 

10.  Witters  V.  Bowles,  38  Fed. 
700:   In  re  Agudas   Noshlm   Charter, 

23  Pa.  Dlst.  §83.  42  Pa.  Co.  179;  In 
re  Married  Persons'  Property  Act,  5 
Pa.  Dlst  742,  18  Pa.  Cto.  492  (per  Mc- 
Cormlck,  Atty.-Gen.);  In  re  Bloom- 
fleld  First  Independent  Ladles'  Aid 
Soc,  1  Pa.  Dlst.  764  (where  a  charter 


of  a  married  woman  to  contract  has  been  wholly 
removed,  she  is  as  competent  as  any  othra:  person 
to  become  a  stockholder  or  member  of  a  corpora- 
tion, either  by  original  subscription  or  other  con- 
tract, or  by  transfer,  and  to  assume  all  the  liabili- 
ties, and  to  acanire  all  the  rights,  which  flow  from 
such  relation;"  and  where  a  married  woman  is 
given  a  statutory  separate  estate  with  power  to  con- 
tract in  relation  thereto,  she  may  become  a  member 
or  stockholder  in  a  corporation  and  a^ome  all  lia- 
bilities as  such,  so  far  as  to  bind  such  separate 
estate.^^ 

[$  79]  e.  Unincorporated  ABSociation  or  Part- 
nership. An  unincorporated  association  is  not  a 
"person"  within  the  meaning  of  a  statute  author- 
izing the  incorporation  of  a  certain  number  of  per- 
sons, and  cannot  become  an  incorporator  there- 
under.*' Nor  can  a  partnership  become  an  ineoi^ 
porator  or  member  where  the  statute  requires  natu- 
ral persons  only." 

[$80]  f.  The  Corporation  Itself.  A  corpora^ 
tion  cannot  of  course  be  one  of  its  own  members, 
and  it  cannot,  either  in  its  own  name  or  in  the 
name  of  another  as  agent  or  trustee  for  it,  sub- 
scribe for  shares  of  its  own  stock.'*  And  while  a 
corporation,  after  it  has  been  formed,  may  have 
unissued  shares  of  its  own  stock  in  its  treasury,'* 
and  may  under  some  cirenmstances  purchase  or 
take  up  shares  held  by  others,'*  this  does  not  make 
it  one  of  its  own  stockholders  and  members  in  the 

was  granted  by  the  court  to  a  cor- 
poration for  benevolent  pui'poses,  all 
of  whose  corporators  were  married 
women):  Good  Land  Co.  v.  Cole,  131 
Wis.  467,  470,  110  NW  896,  120  Am 
SR  1066.  11  AnnCas  806   [cit  Cycl. 

11.  Bundy  v.  Cocke,  128  U.  S.  185. 
9  sot  242,  82  L.  ed.  396;  Witters  v. 
Sowles,  38  Fed.  700;  In  re  Leeds 
Banking  Co.,  L.  R.  3  Eq.  781;  In  re 
London,  etc..  Bank,  18  Ch.  D.  581: 
Lindley  Comp.  (6tli  ed)  p  58.  And 
see  National  Commercial  Bank  v.  Mc- 
Donnell. 92  Ala.  887,  9  S  149;  and 
infra  XII,   D. 

[a]  mider  the  BBCUsh  MtanOmti 
Woman's  Propertr  Act  of  1889  see 
Reg.  V.  Carnatlc  R.  Co.,  L.  R.  8  Q.  B. 
299;  In  re  London,  etc..  Bank,  18  Ch. 
D.  581;  In  re  Leeds  Banking  Co.. 
L.  R.  3  Eq.  781. 

IS.  In  re  Real  Est.  Brokers,  21  Pa. 
Dlst.  69;  In  re  Philadelphia  Decora- 
tive Trades  Assoc.  18  Pa.  Dlst.  180, 
36  Pa.  Co.  116;  In  re  Hall  Assoc 
Washington  Camp  No.  486  P.  O.  S. 
A.,  10  Pa.  Dlst.  621;  State  v.  Vander- 
blk  Univ.  Bd.  of  Trust,  129  Tenn. 
279.  164  SW  1161  (holding  that  Acts 
[1871]  c  64,  providing  generally  for 
incorporation  by  petition  to  the 
chancery  court,  contemplate  the  in- 
corporation of  actual  persons,  and 
not  of  corporations  or  voluntary  as- 
sociations, so  that  church  confer- 
ences could  not  associate  for  Incor- 
poration nor  act  as  members  of  a 
corporation), 

13.  In  re  Philadelphia  Decorative 
Trades  Assoc,  18  Pa.  Dlst.  180,  36 
Pa.  Co.  116. 

14.  Johnston  v.  Allls,  71  Conn. 
207,  41  A  816;  Holladay  v.  Elliott,  8 
Or.  84;  Alllbone  v.  Hager,  46  Pa.  48; 
Preston  v.  Grand  Collier  Dock  Co.. 
11  Sim.  327,  34  EngCh  327,  69  Reprint 
900. 

[a]  SuliseinMr  bouiA  penKnuOly. 
— Unless  the  transaction  shows  a 
contrary  Intent,  a  subscription  for 
stock  of  a  proposed  corporation, 
made  by  authority  of  the  proposed 
stockholders  by  the  subscriber  as 
trustee  for  the  corporation,  binds  the 
subscriber,  although  it  does  not  bind 
the  corporation.  Johnston  v.  Ailis, 
71  Conn.   207,  41  A  816. 

15.  See  infra  {652. 

16.  See  infra  XIV,  A. 


For  later  oasM^  Oavelopmenta  sad  ohaiafMi-In  the  law  see  cumulative  Annotations,  same,  title,  page  and  note  numt>er. 
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sense  in  which  the  other  stockholders  are  sueh.  It 
merely  holds  the  stock  in  suspension  and  subject  to 
the  ngfat  to  issue  or  to  retire  the  same.*'  For  in- 
stance it  cannot  vote  the  stock  at  corporate  meet- 
ings." 

[i  Si]  g.  Other  Private  Oorporationa.  A  cor- 
poration need  not  necessarily  be  composed  of  natu- 
ral persons  or  of  natural  persons  only.  If  author- 
ized by  statute  it  may  be  composed  either  wholly  of 
other  corporations  or  of~  natural  persons  and  cor- 
porations ;"  and  one  private  corporation  may,  either 
by  original  suhscription  or  by  purchase,  become  a 
stockholder  and  member  of  another  corporation, 
with  all  the  rights  and  liabilities  attaching  to  such 
relation,  either  when  it  is  expressly  authorized  by 
its  charter  to  do  so,^  or  when  sueh  subscription 
or  purchase  is  within  its  implied  powers  as  a 
necessary  or  proper  means  of  exercising  the  other 
powers  conferred  on  it."  But  it  cannot  law- 
fully do  so  when  not  expressly  authorized  by  its 
charter,  and  when  such  a  transaction  is  foreign  to 
the  purposes  of  its  creation.^  Nor  can  a  corpora- 
tion become  one  «f  the  original  incorporators  of 
another  corporation  where  the  statute  expressly  or 
impliedly  requires  them  to  be  natural'  persons." 
The  powers  of  corporations  in  this  respect  and  the 
effect  of  such  transactions  in  excess  of  their  power 
will  be  considered  further  in  subsequent  chapters.^ 

[i  82]  b.  The  State.  The  state  may  be  the  sole 
shareholder  in  a  corporation,  of  which  numerous 


17.    See  Infra  (  6ES. 

1&  See  Infra  XII,  B. 
19.  Evans  v.  Bailey,  66  Cal.  112, 
4  P  1089;  Hill  v.  Nlabet,  100  Ind.  841; 
Booth  V.  Robinson,  55  Md.  419;  Mary- 
land Univ.  V.  Williams,  9  Gill  &  J. 
(Md.)    365,   31   AmD  72. 

SO.  Kardo  Co.  v.  Adams,  231  Fed. 
»50,  146  CCA  148;  Bigelow  v.  Calu- 
met, etc.,  Mln.  Co.,  167  Fed.  704  [aff 
167  Fed.  721,  94  CCA  181;  Koicers  v. 
Nashville,  etc.,  R.  Co.,  91  Fed.  299. 
33  CCA  617;  Baltimore  v.  Baltimore, 
etc..  R.  Co.,  21  Md.  60;  MacOlnnlss 
V.  Boston,  etc.,  Cons.  Copper  Mln.  Co., 
29  Mont.  42S,  76  P  89;  New  York 
Air  Bralce  Co.  t.  International  Steam 
Pump  Co.,  64  MlBc.  347,  120  NTS  688 
[aff  136  App.  Dlv.  931  mem,  12«  NTS 
1137  mem]. 

[a]  OonatrootlOB  of  ■tatnta. — A 
state  statute  authorising-  corpora- 
tions within  prescribed  limits  to 
become  stockholders  In  other  corpo- 
rations does  not  by  Implication  carry 
a  srant  of  power  to  corporations 
themselves  to  orgranlze  other  corpo- 
rations in  which  they  shall  own  all 
the  stock.  American  Ball  Bearing 
Co.  V.  Adams,  228  Ped.  967  [rev  on 
other  grounds  281  Fed.  960,  148  CCA 
1461. 

ai.  Hill  V.  Nlsbet,  100  Ind.  841; 
Booth  V.   Robinson,  66  Md.  419. 

aa.  Ala. — Memphis,  etc.,  R,  Co.  v. 
Woods,  88  Ala.  680,  7  S  108,  16  Am 
SR  81,    7   L.RA   606. 

Cal. —  Knowles  v.  Sandercock,  107 
Cal.  629.  40  P  1047. 

Conn. — Bymo  v.  Schuyler  Electric 
Mfg.  Co.,  65  Conn.  336.  81  A  833.  28 
LRA  304;  Mechanics',  etc..  Mut.  Sav. 
Bank,  etc.,  Assoc,  v.  Merlden  Agency 
Co.,  24  Conn.  169. 

_Ga. — ^Haslehurst  v.  Savannah,  etc, 
R.  Co.,  43  Ga.  13;  Central  R.  Co.  v. 
Collins,  40  Ga.  682. 
„  111. — Peo.  V.  Pullman's  Palace  Car 
Co..  176  111.  125,  61  NB  664,  64  LRA 
366;  Peo.  V.  Chicago  Gas  Trust  Co., 
130  111.  268.  22  NB  798,  17  AmSR  819, 
8  LRA     497. 

Me. — Franklin  Co.  v.  Iiewlston  Sav. 
Inst..  68  Me.  43,  28  AmR  ». 

N.  J. — New  Jersey  Cent  R.  Co.  v. 
Pennsylvania   R.    Co.,    tl    N.   J.    Bq. 

,.?'-»T'd8e'"wab  v.  a  G.  Potter  Co., 
"<  N.  T.  409,  87  NB  670;  Nassau 
Bank  V.  Jones,  96  N.  T.  116,  47  AmR 
14;  Berry  v.  Tatea,  24  Barb.  1»». 


_,  Oh. — Valley  R.  Oo.  v.  Liake  Brie 
Iron  Co.,  46  Oh.  St.  44,  18  NB  486, 
1   LRA  412. 

Tenn. — Marble  Co.  v.  Harvey,  92 
Tenn.  115,  20  SW  427,  86  AmSR  71, 
18   LRA   252. 

Wash. — Denny  Hotel  Co.  v,  Schram, 
6  Wash.  134,  32  P  1002,  36  AmSR 
ISO. 

[a]  OoastraetloB  of  statnta.— (1) 
The  provlsJon  of  Oh.  Gen.  Code 
S  8626,  that  "any  number  of  persons, 
not  less  than  Ave,  desiring  to  become 
incorpora/ted,  may  subscribe,  ac- 
knowledge and  flle  articles  of  incor- 
poraitlon?'  contemplates  natural  per- 
sons who  have  an  actual  and  real 
interest  in  the  corporation  to  be 
formed.  American  Ball  Bearing  Co. 
V.  Adams.  222  Fed.  967  [rev  on  other 
grounds  231  Fed.  960,  146  CCA  148], 
(2)  And  an  attempted  incorporation 
under  such  statute  by  persons  hav- 
ing no  actual  interest  in  the  corpo- 
ration, but  acting  solely  for  other 
corporations,  was  held  not  to  have 
created  a  legal  conraration.  Ameri- 
can Ball  Bearing  Co.  v.  Adams,  su- 
pra. 

33.  TT.  e. — ^American  Ball  Bearing 
Co.  v,  Adams,  222  Fed.  967  [rev  on 
other  grounds  231  Fed.  960,  146  CCA 
146], 

La. — ^Factors,  etc.,  Ins.  Co.  v.  New 
Harbor  Protection  Co.,  87  La.  Ann. 
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_  N.  J. — Park  Heights,  etc..  Bridge 
Co.  V.  Brooks,  etc.,  Corp.,  94  A  83. 

Pa. — In  re  Board  of  Real  Est. 
Brokers.  21  Pa,  Dlst.  59  (holding 
that  corporations  are  noit  "persons" 
within  the  meaning  of  the  act  of 
April  29,  1874  [P,  L.  p  73],  and  can- 
not be  subscribers  of  a  certificate  of 
Incorporation);  In  re  Philadelphia 
Decorative  Trades  Assoc,  18  Pa. 
Dlst.  180,  36  Pa.  Co.  116. 

Tenn.— State  v.  Vanderbllt  Univ. 
Bd.  of  Trust,  129  Tenn.  279,  164  SW 
1151. 

24.  Powwr  of  oozpozatlons  see  In- 
fra XIV,  A. 

XSeot  of  nltxa  vItm  trsBsaotUm 
see  infra  XIV,  A. 

as.  State  V.  State  Bank,  1  S,  C,  63 
(where  the  state  was  deemed  to  have 
pro  hao  vice  divested  Itself  of  a  nor- 
tion  of  Its  sovereignty  and  taken  the 
poEitlon  that  a  private  person  or  cor- 
poration would  have  occupied  as  a 
shareholder).    See  also  Chirran  v.  Ax-  I 


examples  were  shown  in  the  state  banks  of  a  former 
day,^  and  it  may,  either  by  original  subscription  or 
by  purchase  of  stock,  become  a  stockholder  in  a 
private  corporation  .having  a  quasi  public  character, 
for  the  purpose  of  aiding  the  enterprise,^  unless 
prohibited  from  so  doing  by  constitutional  provi- 
sion." But  it  has  been  held  that,  as  a  sovereign 
state  cannot  be  sued  without  its  consent,  and  as  the 
making  of  such  a  subscription  is  not  to  be  regarded 
as  tantamount  to  giving  such  consent,  no  action  can 
be  maintained  against  the  state  to  compel  the  pay- 
ment of  its  subscription  or  of  assessments  thereon;^ 
and  wheire  a  statute  makes  the  state  a  stockholder 
in  a  corporation  to  a  certain  amount  "as  a  bonus," 
this  is  a  premium  or  consideration  g^ven  to  the  state 
in  return  for  what  it  has  granted  to  the  corpora- 
tion, and  there  is  no  liability  on  the  part  of  the 
state  for  contributions  and  losses  like  that  of  ordi- 
nary stockholders,"  The  mere  fact  that  the"  state 
owns  all  the  shares  of  the  stock  of  an  incorporated 
bank  does  not  make  a  debt  due  to  the  bank  a  debt 
due  to  the  state,'" 

[i  83]  i.  Municipal  Oorporations.  A  municipal 
corporation  may  become  a  stockholder  in  a  private 
corporation  created  for  a  quasi  public  object,  such 
as  a  railroad,  a  canal,  a  turnpike,  a  bridge,  or  other 
like  company,  by  subscribing  for  or  purchasing  its 
shares,  when  expressly  authorized  by  statute  i^  do 
so,  or  when  authorized  to  grant  municipal  aid  to 
such  a  corporation,'^  and  if  not  prevented  by  some 

kansas,  16  How.  (IT.  S.)  804,  14  L. 
ed.  705;  U.  S.  Bank  v.  Planters'  Bank, 
9  Wheat.  (U.  S.)  904,  6  L.  ed.  244. 

se.  Central  R.  Co.  v.  Collins.  40 
Ga.  682-  Baltimore,  etc,  R.  Co.  v. 
State,  36  Md.  619;  Atty.-(5en.  v.  Cape 
Fear  Nav.  Co.,  37  N.  C.  444.  See 
States  [36  Cyc  869,  871], 

97.     See  States  [36  Cyc  885]. 

88.  Miers  v.  ZanesviUe,  etc.. 
Tump.  Co.,  11  Oh.  273. 

as.  Consolidated  Bank  v.  State,  6 
La.  Ann.  44. 

30.  State  Bank  v.  Dlbrell,  3  Sneed 
(Tenn.)  378. 

31.  U.  S. — Kenosha  v.  Lamson,  9 
Wall,  477,  19  L.  ed.  725;  Lee  County 
V.  Rogers,  7  Wall,  181.  19  L.  ed.  160; 
U.  S.  V.  Keokuk,  S  Wall.  518.  18  L. 
ed.  918;  U.  S,  v.  Keokuk,  6  Wall.  514, 
18  L.  ed.  983;  Weber  v.  Lee  County, 
6  Wall.  210,  18  L.  ed.  781:  U.  S.  v. 
Johnson  County,  6  WalL  166,  18  ti. 
ed.  768;  Von  Hoffman  v.  Quincy,  4 
Wall.  686,  18  L.  ed.  403;  Larned  v. 
Burlington,  4  Wall.  275,  18  L.  ed. 
353;  Ilitchell  v.  Burlington,  4  Wall. 
270,  18  L,  ed.  360;  Rogers  v,  Bur- 
lington, 8  Wall.  664,  18  L.  ed.  79; 
Thompson  v.  Lee  County.  3  Wall.  327. 
18  L.  ed.  177;  Havemeyer  v.  Iowa 
County,  3  Wall.  294,  18  L.  ed.  38; 
Sheboygan  County  v.  Parker,  3  Wall. 
98,  18  L.  ed.  88;  Myer  v.  Muscatine, 
1  Wall.  884,  17  L,  ed.  664;  Von  Ho- 
strup  V.  Madison  City,  1  Wall.  291, 
17  L.  ed.  538;  Seibert  v.  Pittsburg,  1 
Wall.  272,  17  L.  ed.  663:  Gelpcke  v. 
Dubuque,  1  Wall.  176,  17  L.  ed.  620; 
Mercer  County  v.  Hackett,  1  Wall. 
83,  17  L.  ed.  648;  Moran  v.  Miami 
County,  2  Black  722,  17  L.  ed.  342; 
Woods  V.  Lawrence  County,  1  Black 
386,  17  L.  ed.  122;  Knox  (iounty  v. 
Asplnwall,  24  How.  378,  16  L.  ed. 
736;  Amey  v.  Allegheny  City,  24 
How.  864.  16  L.  ed.  614;  BIssell  v. 
Jeftersonvllle,  24  How.  287,  16  L.  ed. 
664;  Zabrlskie  v.  Cleveland,  etc.,  R. 
Co.,  23  How.  381,  16  L.  ed.  488; 
Knox  County  v.  Wallace,  21  How. 
646,    16   L.   ed._  211;   Knox  County  v. 


Aspinwall,  21  How.  639,  16  L.  ed.  208, 
Ala. — Ex  p.  Selma,  etc..  R.  Co,,  45 
Ala.  696,  6  AmR  722:  Gibbons  v.  Mo- 


bile, etc.,  R.  Co.,  36  Ala.  410;  We- 
tumpka  V.  Winter,  29  Ala.  651;  Stein 
V.  Mobile,  24  Ala.  691. 

Cal. — Peo.  V.  San  Francisco,  27 
Cal.  656;  Peo.  v.  Coon,  25  Cal.  636; 
French  v.  Taechemaker,  24  CaL  618; 
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oonstitutional  provision  such  as  the  provision  in 
force  in  some  st&tes  prohibiting  a  municipality  from 
becoming  a  shareholder  in,  or  granting  pecuniary  aid 
or  lending  its  credit  to,  any  private  corporation,  and 
other  similar  provisions;'^  but  not  in  case  of  strictly 
private  corporations,  such  as  manufacturing  com- 
panies, although  the  public  may  incidentally  derive 
a  benefit  from  assisting  such  companies." 

[i  84]  2.  Nnmber  of  Incorporators.  In  the  ab- 
sence of  constitutional  restriction  the  legislature 
may  undoubtedly  create  either  by  special  act  or 
under  .general  laws  corporations  consisting  of  a 
single  member  only,  or  authorize  a  single  individual 
to  become  incorporated  and  leave  it  optional  with 
him  whether  he  will  have  associates.^  As  a  rule, 
however,  special  acts  creating  corporations  require 
more  than  one  meml/er,  and  the  general  laws  author- 
izing the  formation  of  corporations  usually  specify 
a  mimmum  number  who  may  unite  for  this  pur^ 


pose;"''  and  where  the  statate  thus  fixes  the  mini- 
mum number,  the  requirement  is  mandatory  and  a 
less  number  cannot  form  or  become  a  corporation.'* 
It  has  also  been  held  that,  unless  the  legislative  in- 
tent is  clear,  a  statute  should  not  be  construed  as 
permitting  one  individual  alone  to  become  a  cor- 
poration and  thus  conduct  his  business  free  from 
the  liabilities  of  other  natural  persons."  Where  a 
statute  authorizes  the  formation  of  corporations  by 
not  less  than  a  certain  number  of  persons,  and  such 
a  nnmber  actually  and  legally  become  subscribers 
and  incorporators,  without  fraud,''  the  validity  of 
the  corporation  is  not  aJSeoted  by  the  fact  that  it 
is  formed  in  the  interest  of  a  single  individual,  and 
that  the  other  persons  who  become  incorporators 
to  make  up  the  required  number  are  persons  under 
his  control,  without  any  substantial  interest,  and 
without  individual  responsibility,  or  what  are  popu- 
larly known  as  dummies  or  men  of  straw.**    Nor  is 


Robinson  v.  Bldwell,  22  Cal.  379;  Ho- 
b€urt  V.  Butte  County,  17  Cal.  23;  Pat- 
tlson  V.  Yuba  County.  13  Cal.  17B. 

Conn. — Savings  Soc.  v.  New  Lon- 
don, 2S  Conn.  174;  Bridgeport  v. 
Housatonic  R.  Co...  16  Conn.  47E. 

Fla. — Cotten  v.  Leon  County,  6  Pla. 
610. 

Ga. — Powers  v.  Dougherty  County, 

23  Ga.  66;  Winn  v.  Macon,  21  Oa. 
276.  ' 

111.— KeJthbursr  v.  Frlck,  84  111.  405; 
Piatt  V.  Peo.,  29  111.  64;  Butler  v. 
Dunham,  27  111.  474;  Clarke  v.  Han- 
cock County,  27  111.  305;  Perkins  v. 
Lewis,  24  111.  208;  Johnson  y.  Stark 
County,  24  111.  76;  Robertson  v.  Rock- 
ford,  21  111.  461;  Prottyman  v.  Taie- 
well  County.  19  111.  406,  71  AmD  230; 
Ryder  v.  Alton,  etc.,  R.  Co.,  IS  111. 
516. 

Ind. — ^Aurora  v.  West,  22  Ind.  88, 
85  AmD  413;  Bartholomew  County  v. 
Bright,  18  Ind.  93;  Bvansville,  etc., 
R.  Co.  V.  E!vansville,  16  Ind.  896; 
Aurora  v.  West,  9  Ind.  74. 

Iowa. — WMttaker  v.  Johnson 
County,  10  Iowa  161;  McMUlen  v. 
Lee  Cfounty  Judge,  etc.,  6  Iowa  891; 
McMlllen  v.  Boyles,  6  Iowa  304;  Ring 
V.  Johnson  County,  6  Iowa  265: 
Clapp  V.  Cedar  County,  6  Iowa  IS,  68 
AmD  678;  State  v.  Bissell,  4  Greene 
328;  Dubuque  County  v.  DubuQue, 
etc.,  R.  Co.,  4  Greene  1. 

Kan. — Leavenworth  County  v. 'Mil- 
ler. 7  Kan.  479.  12  AmR  426. 

Ky. — Maddox  v.  Graham,  2  Mete. 
56;  Slack  v.  Maysville,  etc.,  R.  Co., 
13  B.  Mon.  1;  Justices  Clark  County 
Ct.  V.  Paris,  etc.,  Turnp.  Co..  11  B. 
Mon.  143;  Talbot  v.  Dent,  9  B.  Mon. 
526. 

La. — ^Vlcksburg,  etc.,  R.  Co.  v. 
Ouachita  Parish,  11  La.  Ann.  649; 
Parker  v.  Scogin,  11  La.  Ann.  629; 
New  Orleans  t.  Gralhee,  9  La.  Ann. 
661;  Police  Jury  v.  McDonough,  8 
La.  Ann.  341. 

Me. — Augusta  Baiik  v.  Augusta,  49 
Me.  507. 

Miss. — Strickland  t.  Mississippi 
Cent.  R.  Co.  [dt  Williams  v.  Cam- 
mack,  27  Miss.  209,  224.  61  AmD  508]. 

Mo. — St.  Joseph,  etc..  R.  Co.  ▼.  Bu- 
chanan County  Ct.,  89  Mo.  485;  Flagg 
V.  Palmyra,  S3  Mo.  440;  St.  Louis  v. 
Alexander,  23  Mo.  483. 

N.  T.— Peo.  V.  Mitchell,  36  N.  Y. 
651  faft  45  Barb.  208];  Clarke  v. 
Rochester,  28  N.  Y.  605  [aft  24  Barb. 
446];  Starln  v.  Genoa.  23  N.  Y.  439 
[rev  29  Barb.  442];  Rome  Bank  v. 
Rome,  18  N.  Y.  38:  Benson  v.  Albany, 

24  Barb.  248;  Grant  v.  Courter,  24 
Barb.   232. 

N.  C. — Caldwell  v.  Burke  County 
Justices,  67  N.  C.  323;  Taylor  v.  New- 
berne,  55  N.  C.  141,  64  AmD  666  (a 
navigation  case). 

Oh. — State  v.  Goshen  Tp.,  14  Oh. 
St.  669;  State  v.  Perrysburg,  14  Oh. 
St.  472;  Knox  County  v.  Nichols,  14 
Oh.  St.  260;  State  v.  Hancock  County. 
12  Oh.  St.  696;  State  v.  Union  Tp.,  8 


Oh.  St.  394;  State  v.  Van  Home.  7 
Oh.  St.  327;  Thompson  v.  Kelly,  2 
Oh.  St.  647;  Cass  v.  Dillon.  2  Oh.  St. 
607;  Steuben  v4IIe.  etc.,  R.  Co.  v. 
North  Tp.,  1  Oh.  St.  106;  ClnclnnaU, 
etc.,  R.  Co.  V.  Clinton  County,  1  Oh. 
St.  77. 

Pa. — Com.  V.  Monongahsla  Bridge 
Co..  216  Pa.  108,  64  A  909,  8  AnnCaa 
1073    (entire    stock    of    bridge    com- 

gany  owned  by  a  oity);  Com.  v.  Per- 
1ns,  43  Pa.  400;  Com.  v.  Pittsburgh, 
41  Pa.  278;  Com.  v.  Allegheny  County, 
32  Pa.  218;  Moers  v.  Reading,  21  Pa. 
188;  Sharpless  v.  Philadelphia.  21  Pa. 
147,  69  AmD  769;  Com.  v.  McWil- 
llams,  11  Pa.  61;  Harvey  v.  Lloyd, 
3    Pa.    831 

S.  C. — State  V.  Charleston,  44  S.  Ci. 
L.  491. 

Tenn. — Campbell  County  Justices  v. 
Knoxvllle,  etc.,  R.  Co.,  6  Coldw.  698; 
Byrd  v.  Ralston,  3  Head  477-  Hord  v. 
Rogersville,  etc.,  R.  Co.,  3  Head  208; 
Louisville,  etc.,  R.  Co.  v.  Davidson 
County,  1  Sneed  637,  62  AmD  424; 
Nlchol  V.   Naahville,   9  Humphr.   252. 

Va. — lianghorne  v.  Robinson,  20 
Oratt.  (61  Va.)  661;  Harrison  Ck>unty 
Justices  V.  Holland,  3  Gratt.  (44  Va.) 
247:  Goddln  v.  Crump,  8  Leigh  (35 
Va.)  120;  In  re  County  Levy  Case,  6 
Call  (9  Va.)   139. 

Wis. — Bushnell  v.  Belolt,  10  Wis. 
196;  Clark  v.  JanesvlUe,  10  Wis.  136. 

Ont. — In  re  Canada  Cent.  R.  Co.,  35 
U.  C.  Q.  B.  390;  Hlggins  v.  Whitby, 
20  U.  C.  Q.  B.  296.  See  also  Counties 
[11  Cyc  518];  Municipal  Corporations 
[28  CTyc  1653  et  seq];  Railroads  [33 
Cyc   83   et  seq]. 

3a.  See  Counties  [11  Cyc  618]; 
Municipal  Corporations  [28  C^c 
1563];    Railroad    [83    Cyc   83]. 

33.  U.  S. — Citizens  Sav.,  etc,  As- 
soc, v.  Topeka,  20  Wall.  (56.  22  L. 
ed.  465;  Olcott  V.  Fond  du  Lac  County, 
16  Wall.  678,  21  L.  ed.  382. 

Me. — Allen  v.  Jay,  60  Me.  124,  11 
AmR  186. 

Mass. — Jenkins  v.  Andover,  103 
Mass.  94. 

Mich; — Peo.  v.  Salem  Tp.  Bd.,  20 
Mich.  452,  4  AmR  400. 

N.  T. — Weismer  v.  Douglas,  64  N. 
Y.  91,  21  AmR  686. 

Wis. — Whiting  V.  Shebtfygan,  etc., 
R.  C<^,  25  Wis.  167,  3  AmR  SO. 

Se&  also  Municipal  Corporations 
[28  Cyc  1566,  1566]. 

34.  Penobscot  Boom  Corp.  v. 
Lam.son,  16  Me.  224,  33  AmD  666 
(holding  that  a  statute  granting 
corporate  powers  to  one  person  and 
his  associates  and  successors  did  not 
require  of  such  person  that  he 
should  take  associates  before  the  act 
could  take  effect  or  corporate  powers 
could  be  exercised,  but  virtually 
conferred  upon  him  alone  the  right 
to  exercise  all  the  corporate  power.'i 
granted,  leaving  it  optional  whether 
he  would  take  associates);  Hughes 
V.  Parker,  20  N.  H.  68;  Trahan  v. 
Painchaud,   63   Que.   Super.   445.     To 


same  effect  Day  v.  Stetson,  8  Me. 
365. 

[a]  "TlM  grant  being  to  one  per- 
son .  ,  .  the  Inference  necessa- 
rily Is,  that  It  was  the  Intention  of 
the  legislature  to  permit  that  one 
person  or  his  successor  to  exercise 
all  the  corporate  powers,  and  to 
make  his  acts,  when  acting  upon  the- 
subject  matter  of  the  corporation 
and  within  Its  sphere  of  action  and 
grant  of  power,  the  acts  of  the  cor- 
poration." Penobscot  Boom  Corp. 
v.  Lamson,  16  Me.  224,  229,  S3  AmD 
666. 

Oorporattons  aols  see  supra  S  39. 

35.  See  statutory  jvovisions. 

36.  Cal. — Peo.  V.  Golden  Gate 
Lodge  No.  6  B.  P.  O.  E.,  128  CaL  267, 
60  P  866. 

Ky. — Louisville  Banking  C!o.  v. 
Blsenman,  94  Ky.  83,  21  SW  631, 
1049,    42  AmSR  336.   19  LRA  684. 

La. — Leader  Realty  Co.  v.  Lake- 
view  Land  Co.,  127  La.  1069,  64  S 
350. 

Mass. — Montgomery  v.  Forbes,  14a 
Mass.    249,    19   NE   342. 

Minn.— State  v.  Oltchett,  37  Minn. 
13,   32  NW  787. 

[a]  In  OaUfomia,  under  Civ. 
Code  S  290,  providing  that  articles 
of  incorporation  must  be  subscribed 
and  acknowledged  by  five  or  more 
persona  i  693.  authorising  any  num- 
ber of  persons  to  incorporate  for  any 
purpose  not  for  pecuniary  profit  and 
I  694  declaring  that  associations  or- 
ganised not  for  pecuniary  profit 
must  hold  an  election  of  directors, 
and  that  the  time  and  place  and  re- 
sult thereof,  verified  by  the  ofncers 
conducting  it,  must  be  set  forth  In 
the  articles  of  Incorporation,  said  { 
290  applies  to  an  association  organ- 
iced  fpr  benevolent  and  social  pur- 
poses, and  hence  such  a  corpora- 
tion, the  articles  of  which  are  veri- 
fied by  only  two  persons.  Is  not  duly 
organized.  Peo.  v.  Golden  Gate 
Lodge  No.  6  B.  P.  O.  B.,  128  Cal.  267. 
60   P   866. 

37.  Louisville  Banking  Co.  v. 
Bisenman,  94  Ky.  83,  21  SW  631, 
1049,  42  AmSR  335,  19  LRA  684 
(holding  that  a  statute  authorizing 
"any  number  of  persons"  to  asso- 
ciate themselves  "together"  and  be- 
come incorporated  for  the  transac- 
tion of  any  lawful  business  did  not 
authorize  one  person  to  form  a  cor- 
poration). 

38.  Montgomery  v.  Forbes,  148 
Mass.  249,  19  NE  842  (holding  that 
there  was  no  corporation  at  all  be- 
cause the  attempted  formation  of  a 
corporation  was  a  fraud  on  the  law. 
It  appearing,  among  other  things, 
that  the  corporation  was  in  reality 
formed  by  one  person,  and  that  the 
pretended  associates  were  asso- 
ciates in  name  only).  See  also  infra 
§    117. 

39.  Leader  Realty  Co.  v.  Lake- 
view    Land    Co.,    127    La.    1059,    64    3 


For  laMr  omm.  AevAIopments  and  chances  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  existence  of  the  coiporation  originally  fonqed 
by  the  required  number  of  incorporators  aflected  by 
the  subsequent  accumulation  of  all  the  shares  in 
the  hands  of  one  individual.*" 

[i  85]  0.  Oreatioii  by  Special  Charter*^— 1.  In 
QeneraL  The  legislatures  may  create  a  corporation 
by  a  special  act  unless  they  are  prohibited  by  the 
constitution  from  doing  so.**  Indeed  this  was  the 
ori^nal  method.  But  in  mo8l  jurisdictions,  as  we 
have  seen,  the  powers  of  the  legislatures  of  the  dif- 
ferent states  are  limited  in  this  respect  by  consti- 
tutional provision,  and  corporations  are  generally 
required  to  be  formed,  with  certain  exceptions,  un- 
der general  laws."  Congress  has  also  thus  limited 
the  powers  of  territorial  legislatures.,** 

[i  86]  2.  Judicial  Beview.  The  power  of  creat- 
ing corporations,  thus  possessed  by  the  legislatures 
of  the  states  and  territories,  and,  within  its  consti- 
tutional sphere  of  action,  by  the  congress  of  the 
United  States,  is  obviously  a  power  which  like  any 
other  subject  of  legislative  discretion  is  not  subject 
to  judicial  review,*'  except  on  constitutional 
grounds.  And  since  the  departments  of  our  national 
and  state  governments  are  independent  of  each 
other  it  necessarily  follows  that  each  department 
must  give  full  faith  and  credit  to  the  acts  of  the 
others,  and  that  it  is  not  comp>etent  for  a  judicial 
court  to  investigate  the  question  whether  a  special 
act  of  the  legislature  creating  a  corporation  has 
been  fraudulently  obtained.*' 

[(  87]  3.  Purpose  and  Legality  of  Incorpora- 
tion.*' Corporations  may  be  created  by  the  state 
I^slatures  by  special  act  for  any  purpose  not  pro- 
hibited by  the  constitution  of  the  state  or  of  the 
United  States,  but  not  for  any  purpose  which  is  so 
prohibited,  expressly  or  impliedly.**  Congress  has  the 
same  power,  as  we  have  seen,  within  the  District 
of  Columbia  and  the  territories  and  insular  posses- 
sions of  the  United  States,  but  in  the  case  of  na- 
tional corporations  it  can  create  them  only  for  such 
purposes  as  render  them  a  necessary  or  proper 
means  of  executing  the  powers  conferred  by  the 


351):  state  v.  Miner,  2S3  Mo.  312,  135 
SW  483;  Salomon  v.  Salomon  &  Co.. 
Ltd..  11897]  A.  C.  22  [rev  (1896)  2 
Ch.  323];  Munklttrlck  v.  Perryman, 
74  L.  T.  Rep.  N.  S.  149;  Trahan  V. 
Palnchaud,  53  Que.  Super.  446. 

40.  Louisville  Bankinc  Co.  v. 
Eisenman,  94  Ky.  88,  21  SW  631, 
1049.  42  AmSR  336,  19  LRA  684. 
See  also  Infra  XVIII. 

41.  'Wli»t  oonatltatea  clutrtar  see 
Infra  XIV,  A. 

4a.  Ark. — McDonald  v.  Shaw,  81 
Ark.   235,   98   SW  952. 

111. — Johnson  v.^JoUet,  etc.,  R.  Co., 
23    III.    202. 

Mich. — Taggart  v.  Perkins,  73 
Mich.  303.  41  NW  426. 

Mo. — Douglas  V.  State  Bank,  1  Mo. 
24. 

N.  Y. — Peo.  V.  Bowen,  21  N.  T.  517 
faff  30  Barb.  24];  U.  S.  Trust  Co.  v. 
Brady.  20  Barb.  119;  Mosler  v.  Hil- 
ton, 15  Barb.  657;  Smith  v.  Havens 
Belief  Fund  Soc.,  44  Misc.  694,  90 
XTS  168  [afr  118  App.  Dlv.  678,  103 
NTS  770  (aff  190  N.  T.  B67  mem,  83 
NE  1132   mem)]. 

W.  Va. — West  Virginia  Transp. 
Co.  V.  Volcanic  Oil,  etc.,  Co.,  5  W. 
Va    382. 

(a]  Xn  abaano*  of  grenaral  law.— 
where  there  is  no  general  statute  in 
a  state  authorizing  the  organization 
of  corporations,  a  private  corpora- 
tion cannot  be  called  Into  existence 
except  by  a  special  act  of  the  legis- 
lature, bouthltt  V.  Stlnson,  63  Mo. 
268. 

St»t«  laglalatnraa  see   supra   ;   S6. 

CoBCVaaa  see  supra  S§   64-66. 

Tarzltorlal  laglalatiiraa  see  supra 
i  67. 


KBwall,  Porto  Bloo,  and  SUllp- 
Vlne  Islands  see  supra  SS  68-70. 

Form  and  enaotmest  of  snoli  stat- 
nt«B  see  supra  I  58  and  cross  refer- 
ences there  given. 

43.  OonatltatlOBal  Umltatloa  see 
supra  {  68;  Statutes  {10  Cyc  172  et 
seq,  36  Cyc  999]. 

44.  See  supra  S{  67-70. 
46.    U.   S.   Trust  Co.   V.  Brady,   20 

Barb.  (N.  T.)  119;  Smith  v.  Havens 
Relief  Fund  Soc.  44  Misc.  694,  90 
NTS  168  [afr  118  App.  Dlv.  678,  103 
NTS  770  (aff  190  N.  T.  657  mem,  83 
NB  1132  mem)}.  See  also  Constitu- 
tional law  I  390;  Statutes  [10  Cyc 
179  text  and  note  37;  36  Cyc  971]. 

46.  See  Infra  ]   88. 

47.  Under  gensral  ]»wa  |see  Infra 
I  118  et  seq. 

D»  faoto  corporate  rxtafno  see 
infra  i   228. 

48.  U.  S. — U.  S.  V.  Home  Ins.  Co., 
22  Wall.   99,   22   L..  ed.   816. 

N.  C. — ^North  Carolina  Endowment 
Fund  V.  Satchweli,  71  N.  C.  Ill; 
Sapona  Iron  Co.  v.  Holt,  64  N.  C. 
335. 

Pa. — Knorr's  App.,  89  Pa.  93. 

S.  C — Chlcora  Exporting,  etc.,  Co. 
V.  Crews,  6  S.  C.  248. 

Tenn. — Sullivan  v.  Farnsworth, 
132   Tenn.   691,   179   SW  317. 

[a]  To  sssente  tmsta,  eto. — It  is 
within  the  power  of  the  legislature 
to  create  or  to  provide  for  corpora- 
tions with  powers  to  execute  trusts, 
manage  trust  funds,  and  act  as 
executors  and  administrators.  Fel- 
lows v.  Bay  City  First  Nat.  Bank, 
(Mich.)  159  NW  353.  See  also  Infra 
XIV,  A. 

[b]  The  iBoorporatim  of  a  aavliif* 


constitution  of  the  United  States  on  the  national 
government.*'  And  the  territorial  and  insular  l^is- 
latures  can  create  corporations  for  such  purposes  as 
are  within  the  authority  conferred  upon  them  by 
congress,  which  authority  was,  prior  to  the  act  pro- 
hibiting creation  of  corporations  by  special  act, 
about  as  broad  as  that  possessed  by  the  state  l^s- 
latures  with  respect  to  state  corporations." 

Specifying  purpose.  It  has  been  said  that  the 
legislature  in  creating  a  corporation  by  special  act 
Bhould  always  specify  and  limit  the  purposes  for 
which  the  corporation  is  created;"  but,  while  this 
is  no  doubt  true,  it  is  clear  ttiat  the  courts  can  have 
no  power,  so  long  as  no  constitutional  provision  is 
violated,  to  encroach  on  the  legislative  power  by 
reviewing  the  discretion  of  the  legislature  and  de- 
claring such  an  act  void  for  failure  to  sufficiently 
specify  the  purjjoses.'** 

To  do  business  outside  of  state.  The  insertion  in 
the  charter  of  a  corporation  of  a  power  to  act  out- 
side of  the  state  of  its  creation  does  not  invalidate 
the  charter." 

[}  88]  4.  Charter  Procured  by  Fraud."  If  a 
special  charter  has  been  fraudulently  procured  from 
the  legislature  the  remedy  is  with  the  legislature, 
which  undoubtedly  may  revoke  the  charter.**  But 
the  courts  cannot  do  so,  nor  can  they  declare  the 
act  Void,  unless  such  jurisdiction  has  been  con- 
ferred on  them  by  the  constitution  or  by  statute. 
As  has  already  been  pointed  out,**  since  the  legisla- 
tive and  judicial  departments  of  the  national  and 
stale  governments  are  independent  of  each  other, 
each  department  must  give  full  faith  and  credit  to 
the  acts  of  the  other,  and  it  is  not  competent  for  a 
judicial  court,  unless  such  power  has  been  expressly 
conferred,  to  investigate  the  question  whether  i-a 
special  act  of  incorporation  has  been  fraudulently 
obtained,*'  or  obtained  in  consequence  of  fraudu- 
lent or  improper  practices  on  the  part  of  some  of 
the  members  of  the  legislature  concerned  in  passing 
it." 

[$  89]    6.    SniBdency  of  Oliarter  and  Intention 

txaaA  soolaty  with  power  to  receive 
deposits  of  funds  to  be  paid  at  the 
depositors'     death     to     persons     ap- 

Solnted  by  them,-  unless  otherwise 
isposed  of  by  will,  is  wHhln  the 
recognized  powers  of  the  legislature. 
Knorr's  App.,   89  Pa.   93. 

OorpomtloiM  oraatefl  by  Oonfeder. 
at*  state*  see  supra  }  68  note  76  [a]. 
Xn]i*r*Bt  powar  of  lerl*Iatiir*  see 
supra  (66. 

4».  liuxton  V.  North  River  Bridge 
Co.,  IBS  U.  S.  526,  14  SCty891,  38 
L.  ed.  808;  McCulloch  v.  Maryland, 
4   Wheat.    (U.    S.)    816,   4   L.   ad.   679. 


See  supra  j8    ^4-6(. 

50.  See  IT.  S.  v.  Church  of  Jesus 
Christ,  5  Utah  361,  15  P  473;  and 
supra   SS   67-70. 

61.  U.  S.  r.  Church  of  Jesus 
Christ,   6   Utah  361. 

62.  See  supra  J  86;  and  Constitu- 
tional Law  is  887  et  seq. 

63.  Hanna  v.  International  Pe- 
troleum Co..  23  Oh.  St.  622;  Sullivan 
V.  Farnsworth,  132  Tenn.  691,  179 
SW  317. 

Bztratairltorial  coxporatlon*  see 
supra   S   57. 

64.  Vrandnlant  laeorporatloii  vi^ 
d*r  armiaral  law  see  infra  i  117. 

Se  facto  ooxporat*  ndatanoa  see 
infra  5   228 

56.  See  Constitutional  Law  5  686; 
Statutes    [36   Cyc   1069]. 

66.    See  supra  I    86. 

57.  Clarke  v.  Brooklyn  Bank,  1 
Edw.  (N.  Y.)  361.  370;  Pater.son  v. 
Arnold.  45  Pa.  410.  See  also  Consti- 
tutional Law  i  387  et  seq;  Statutes 
[36  Cyc  971].  ~ 

68.      Ferguson      v.     Miner 


;    oLi&Luf.o9 
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to  Ineorporate.'*  In  order  that  a  statute  may  create 
a  corporation,  it  must  not  only  show  such  an  intent 
on  the  part  of  the  legislature,"'  but  it  must  also 
contain  such  provisions  as  are  necessary  to  carry 
out  such  intention.'^  In  creating  a  corporation  the 
legislature  generally  uses  language  which  admits 
of  no  doubt,  as  the  words  "incorporate,"  "found," 
"erect,"  etc.;  but  no  particular  form  of  words  is 
ever  necessary.^  All  that  is  necessary  is  that  it 
shall  appear  that,  the  legislature  intended  to  create 
a  corporation,  and  such  an  intention  is  shown,  and 


a  .corporation  is  ereated,  whenever  the  powers  and 
faculties  peculiar  and  essential  to  the  existence  of 
a  corporation  are  conferred  upon  either  a  new  or  an 
existing  collective  body,  although  the  words  "cor- 
poration" or  "incorporate"  are  not  used;"  and  as 
we  have  already  seen  a  corporation  may  exist  by 
legislative  recognition.**  But  if  no  intention  to 
create  a  body  corporate  is  expressed,  and  the  xrawers 
conferred  may  be  exarcised  as  well  by  an  individual 
or  by  an  unincorporated  association,  an  intention 
to  create  a  corporation  will  not  be  inferred."* 


Bank,  S  Sneed  (Tenn.)  609.  See  also 
Statutes  nt  Cyc  973]. 

59.  VaJUr  gwnaral  laws  see  infra 
t  109. 

WhaHlbmr  an  act  creates  a  ootpora- 
tloa  Ipso  facto  see  infra  i  103. 

eo.    See   Infra  this   section. 

61.  University  R.  Co.  v.  Holden,  63 
N.  C.  410;  Nashville  v.  Ward.  16 
Lea    (Tenn.)    27. 

[a]  Olaatxatloiuk — (1)  Thus  it  was 
held  that  the  act  of  Jan.  SO.  1869, 
I  1,  enactlnir  "that  there  shall  be  a 
body  corporate  and  politic,  known 
as  the  University  Rail  Road  Com- 
pany, with  corporate  powers  and 
franchises  to  the  same  extent  as  are 
possessed  by  the  North  Carolina  Rail 
Road  Company,"  wa.<i  not  sufficient  to 
create  a  corporation  as  no  grrantee 
was  named  to  take  the  franchises 
specified.  University  R.  Co.  v.  Hol- 
den, 63  N.  C.  410.  (2)  For  the  same 
reason  it  was  held  that  a  statute  re- 
citing that  A  had  purchased  prop- 
erty for  educational  purposes,  and 
declaring  "that  said  Institution  is 
hereby  incorporated  under  the  name 
and  style  of  'Ward's  Seminary  for 
Young  Ladles,'  "  was  insufficient  as 
an  act  of  Incorporation.  Nashville 
V.  Ward,  16  Lea  (Tenn.)  27.  (3)  And 
in  Illinois  the  act  of  Febr.  6,  .1863 
(Prlv.  L.  [1853]  p  105),  did  not  bring 
into  being  any  corporation  nor  au- 
thorixe  the  incorporation  of  one,  al- 
though the  act  was  entitled  "An  act 
to  incorporate  the  Fort  Wayne  and 
Chicago  Railroad  Company,"  as  the 
act  xiontalned  no  provisions  for  incor- 
poration. Peo.  v.  Way  man,  256  111. 
151,  99  NE  941. 

[b]  Capital  sto«k  and  valti*  ot 
■luur**^— But  where,  in  an  act  incor- 
porating a  company,  there  is  an 
omission  to  designate  and  limit  the 
amount  of  capital  stock,  and  also  an 
omission  to  prescribe  the  value  of 
the  shares,  such  omission  does  not 
Invalidate  the  act,-  and  all  that  is  re- 
ouired  of  the  company  for  a  full  en- 
joyment and  exercise  of  the  granted 
franchise  is  that  it  shall  limit  its 
operations  to  the  consummation  of 
the  object  contemplated  by  the  act 
Kirksey  v.  Florida,  etc,  Plank  Road 
Co.,  7  Fla.  23,  68  AmD  426. 

63.  Sutton's  Hospital  Case,  10 
Coke  23a,  28,  30,  77  Reprint  937;  and 
oases  ih  the  note  following. 

63.  U.  S. —  Liverpool,  etc.,  Ins.  Co. 
▼.  Oliver,  10  Wall.  666,  19  L.  ed.  1029; 
In  re  Carthage  Lodge  I.  O.'O.  F.,  230 
Fed.  694,  700  [quot  Cyc]. 

Ala. — Grangers'  L.,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.  625. 

Ark. — Murphey  v.  State  Bank,  7 
Ark.  57;  Reed  v.  State  Bank,  6  Ark. 
19S;  Hahoney  v.  State  Bank,  4  Ark. 
620. 

Cal. — Dean  v.  Davis,  61  Cal.  406. 

Conn. — ^White  School  House  v.  Post, 
31  Conn.  240. 

Ky. — Cincinnati  R.  Co.  v.  Com..  80 
Ky.  137;  Com.  v.  Frankfort,  13  Bush 
186  (quasi  corporation);  Louisville  v. 
Louisville  Univ.,    15   B.   Mon.   642. 

Me. — Sibley  v.  Penobscot  Lumber- 
ing Assoc,  93  He.  399,  45  A  293: 
Weymouth  v.  Penobscot  Log  Driving 
Co.,  71  Me.  29;  Brown  v.  South 
Kennebec  Agricultural  Soc,  47  Me. 
276.  74  AmD  484. 

Mass. — Stebblns  v.  Jennings,  10 
Pick.  172. 

N.  J. — ^Eldge worth  v.  Wood,  68  N. 
J.   L.   463,   88  A  940. 


N.  Y.— White  ▼.  Miller,  71  N.  Y. 
118,  27  AmR  It:  Pea  v.  Schermer- 
horn,  19  Barb.  540;  Smith  v.  Havens 
Relief  Fund  Soc,  44  Misc.  594,  90 
NYS  168  [aff  118  App.  Dlv.  678,  108 
NYS  770  (aff  190  N.  Y.  667  mom,  83 
NB  1132  mem)];  Thomas  v.  Dakln, 
22  Wend.  9;  Denton  v.  Jackson,  2 
Johns.  Ch.  320. 

Pa. — Delaware  Division  Canal  Co. 
V.  Com.,  60  Pa.  399;  Com.  v.  West 
Chester  R.  Co.,  3  Grant  200. 

Eng. — Con.servators  of  River  Tone 
V.  Ash,  10  B.  &  C.  349,  21  ECL  162, 
109  Reprint  479;  Rex  v.  Amery,  1  T. 
R.  676,  99  Reprint  1259. 

[a]  Other  statanients  of  rnlsk — (1) 
If  the  words  "found,"  "erect,"  "estab- 
lish," or  "Incorporate"  are  wanting, 
it  is  immaterial.  The  assent  of  the 
government  may  be  given  construc- 
tively or  presumptively  without  such 
words.  Sutton's  Hospital  Case,  10  Coke 
23a,  77  Reprint  960.  (2)  "Where- 
ever  it  is  apparent  that  the  Intention 
of  the  legislature  will  be  defeated  if 
certain  parties  are  not  found  to  pos- 
sess corporate  powers,  they  will  be 
held  to  be  /:reated  a  corporation." 
Bow  V.  Allenstown,  34  N.  H.  851,  372, 
69  AmD  489.  (3)  "Whenever  the 
language  manifests  the  intention  of 
the  government  to  confer  corporate 
privileges,  they  may  be  conferred 
without  the  adopting  of  any  particu- 
lar technical  phraseology,  or  minutely 
descriptive  language.  It  is.  indeed, 
a  principle  of  law  that  has  been  often 
acted  on  that  where  rights,  privi- 
leges, and  powers  are  granted  by  law 
to  an  association  of  persons,  by  a 
collective  name,  and  there  is  no  mode 
by  which  such  rights  can  be  enjoyed, 
or  such  jpowers  exercised,  without 
acting  in  a  corporate  capacity,  such 
associations  are,  by  implication,  a 
corporation  so  far  as  to  enable  them 
to  exercise  the  rights  and  powers 
granted."  Angell  &  A.  Corp.  !{  77, 
78. 

[b1  ZUutratloaa^— (1)  Thus  a 
grant  to  certain  persons  by  the  state 
of  property  or  powers  which  they 
cannot  hold  or  exercise  unless  they 
have  a  corporate  character  will  con- 
fer such  a  character.  Dean  v.  Davis, 
61  Cal.  406;  Bow  v.  Allenstown,  34  N. 
H.  361,  69  AmD  489;  North  Hemp- 
stead V.  Hempstead,  2  Wend.  (N.  T.) 
109;  Dunn  v.  State  Univ.,  9  Or.  357. 
(2)  In  Thomas  v.  Dakln,  22  Wend. 
(N.  Y.)  9,  94,  Cowen.  J.,  In  speaking 
of  the  creation  of  corporations  by 
Implication,  said:  "The  principle  of 
these  and  the  like  cases  Is,  that  the 
words  of  the  king  granting  that  a 
body  of  men  shall  have  the  power 
to  hold  property  or  enjoy  privi- 
leges, amount  by  the  force  of  the 
phrase,  by  operation  or  implication 
of  law,  to  the  creation  of  a  corpora- 
tion: In  other  words,  it  is  a  virtual 
declaration  that  the  grantees  shall 
hold  and  transmit,  not  by  succession 
to  their  heirs  or  distributees  as 
natural  persons,  thus  dividing  and 
confounding  the  Inheritance,  but  as 
a  corporation  aggreirate,  a  single 
individual,  in  order  that  the  estate 
may  be  kept  entire.  I  need  scarcely 
observe,  that  the  words  of  an  act  of 
parliament,  or  of  our  state  legisla- 
ture, have  at  least  equal  force  with  a 
royal  grant.  That  this  has  been  so 
understood  judicially,  see  several  in- 
stances In  Denton  v.  Jackson,  2  Johns. 
Ch.  (N.  Y.)  325."  (3)  A  grant  of  lands 


to  individuals  by  the  state,  to  be 
possessed  and  enjoyed  by  them  in  a 
corporate  character,  in  itself  confers 
on  them  a  capacity  to  take  and  hold 
in  that  character.  North  Hempstead 
v.  Hempstead,  2  Wend.  (N.  Y.)  109. 
(4)  A  quasi  corporation  at  least  is 
created  Dy  a  grant  of  land  from  the 
sovereign  authority  to  a  body  of  men 
under  a  general  description.  Peo. 
v.  Schermerhorn,  19  Barb.  (N.  Y.) 
540.  (5)  An  act  declaring  that  the 
state  bank  should  be  established, 
placing  its  funds  under  the  manage- 
ment of  a  given  number  of  directors 
who  were  required  to  be  elected  by 
the  legislature  and  conferring  the 
usual  powers  of  banking  on  them 
was  held  to  incorporate  the  directors 
by  implication.  Murphey  v.  State 
Bank,  7  Ark.  57;  Reed  v.  State  Bank.  ■ 
5  Ark.  193;  Mahoney  v.  State  Bank,  4 
Ark.  620.  (6)  Other  illustrations  of 
this  doctrine  will  be  found  In  actions 
relating  to  the  proprietors  of  town- 
ships In  New  Hampshire  (Atkinson  v. 
Bemis,  11  N.  H.  44;  Coburn  v.  Ellen- 
wood,  4  N.  H.  99);  (7)  to  the  case  of 
the  sale  of  state  canals  to  individuals 
under  a  statute  reciting  that  they 
should  have  the  rights,  privileges, 
and  franchises  of  other  grantors  Who 
were  an  incorporated  company,  "and 
under  such  corporate  name  as  the 
said  grantees  may  adopt"  (Delaware 
Division  Canal  Co.  v.  Com.,  60  Pa. 
899);  (8)  to  a  revee  district  (Dean  v. 
Davis,  61  Cal.  406);  (9)  and  to  a 
plank-road  company,  although  desig- 
nated a  "joint  stock  company" 
(Blanchard  v.   Kaull,   44   Cal.   440). 

64.  See  supra  I   74. 

65.  Cal. — San  Luis  Water  Co.  v. 
Bstrada.  117  Cal.  168,  48  P  1076. 

La. — State  v.  Burgess,  28  Ia.  Ann. 
225. 

Mass. — Shelton  y.  Banks.  10  Gray 
401;  Stebbins  v.  Jennings,  10  Pick. 
172. 

Minn. — McRoberts  ▼.  Washburne, 
10  Minn.  23. 

N.  Y. — ^Walsh  V.  New  York,  *tc„ 
Bridge,  96  N.  Y.   427. 

Oh. — Neil  V.  Ohio  Agricultural, 
etc.  College,  31  Oh.  St.  16;  State  v. 
Davis,  23  Oh.  St.  434;  Canal  Fund 
Comrs.  v.  Perry,  6  Oh.  66. 

Pa. — Myers  v.  Irwin,  2  Serg.  &  R. 
868. 

Eng. — ^In  re  Woking  Urban  Dist. 
Council,   [1914]   1  Ch.  300. 

[a]  lUnstratlons. — (1)  Thus  where 
the  executive  council  of  Massachu- 
setts passed  a  resolution  as  follows: 
"Advised,  that  a  company  of  artil- 
lery be  established  at  Watertown. 
agreeable  to  the  military  law,"  it 
was  held  that  the  Intention  to  make 
the  company  a  corporation  could  not 
be  Inferred.  Shelton  v.  Banks,  10 
Gray  (Mass.)  401.  (2)  On  the  same 
principle  It  was  held  that  an  act  en- 
titled, "An  act  regulating  the  Com- 
mercial Hospital  of  Cincinnati," 
vesting  the  authority  of  governlngr 
the  hospital  in  a  board  of  trustees, 
creating  a  mode  for  the  election  ot 
a  new  board,  and  defining  the  trust 
which  they  were  to  administer  wao 
not  an  Implied  incorporation  of  the 
trustees  (State  v.  Davis,  28  Oh.  St. 
434);  (3)  and  that  an  act  to  estab- 
lish an  agricultural  college,  creating 
a  board  of  trustees  to  be  appointed 
by  the  governor  and  committing  to 
It  the  control  and  management  of  the 
institution,    did    not    constitute   it    a 
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Act  gnjMat  franchiMB,  etc.,  to  existinc  corpora- 
tion. The  granting  of  independent  franchises,  other 
than  the  specific  franchise  constituting  a  corpora- 
tioD,  and  of  other  privileges  and  powers,  to  a  pie- 
existing  corporation,  are  not  acts  creative  of  a  cor- 
poration, but  acts  regulating  the  conduct  of  the 
existing  corporation  in  its  relation  to,  and  inter- 
coarse  irith,  the  public  and  other  persons,  natural 
and  artificial." 

[}  90]  6.  Creation  by  ILeferonce  to  Another  Act 
Uidess  prohibited  by  the  constitution  the  legislature 
may  create  a  corporation  and  refer,  for  the  powers 
and  privil^es  conferred  on  it  without  specifically 
enomerating  them,  to  an  act  creating  another  cor- 
poration or  to  a  general  law.*'  But  the  act  must 
be  aa£Seient  to  create  the  corporation  and  desig- 
nate the  grantee  of  the  franchise.'"  An  act  creat- 
ing a  eoiporation  and  conferring  on  it  all  the  rights 
and  advantages  which  in  preceding  portions  of  the 
same  act  were  conferred  On  another  corporation 
named,  and  further  declaring  that  all  of  the  provi- 
Bions,  sections^  and  clauses  in  the  charter  of  the 
first  named  company  not  inconsistent  with  the  par- 
ticular provisions  of  the  charter  of  the  second  com- 
pany should  be  fully  extended  to  the  president  and 
directors  of  the  latter  corporation,  is  a  sufSeient 
charter  for  such  company,  in  the  absence  of  consti- 
tntional  restraints  on  this  mode  of  legislative 
action." 

[(  91]  7.  Deviation  fnnn  Boles  of  Common  Lav. 
Corporations  originating  according  to  the  rules  of 
the  common  law  must  be  governed  by  it  in  their 
mode  of  organization,  in  the  manner  of  exercising 
their  powers,  and  in  the  use  of  the  capacities  con- 
ferred; and  where  one  claims  its  origin  from  such 
a  source,  its  rules  must  be  regarded  in  deciding  on 
its  legal  existence.  But  in  the  absence  of  constitu- 
tional restraints  the  legislature  has  the  power  to 
create  a  corporation,  not  only  without  conforming 


[14  C.  J.]     109' 

to  such  rules,  but  in  disregard  of  them;  and  where 
a  corporation  is  thus  created,  its  existence,  powers, 
capacities,  and  the  mode  of  exercising  them  most 
depend  on  the  law  creating  it."* 

[(  92]  8.  Corporators  and  Persons  Indnded. 
It  has  been  customary  in  special  acts  of  incorpora- 
tion to  describe  the  grantees  of  the  corporate 
powers  and  privileges  as  certain  persons  by  name 
and  their  "associates"  or  "associates  and  suc- 
cessors.'' The  word  "associates"  may  refer  either 
to  those  already  associated  with  the  persons  named 
or  to  those  who  may  come  in  afterward;  and  this 
being  a  case  of  ambiguity  in  the  charter,  parol  or 
other  extrinsic  evidence  may  be  heard  to  show  who 
were  meant  by  the  word  "associates."'^  Under 
such  a  grant  the  persons  named  may  take  such 
associates  as  they  see  fit,'*  and  it  has  also  been  held 
that  one  of  the  persons  named  may,  without  ob- 
jection from  the  others,  take  other  associates  not 
named,"  and  that,  where  the  grant  is  to  a  single 
person  and  his  associates,  it  is  optional  with  him 
whether  he  will  take  associates  or  not.'*  Some- 
times, however,  special  acts  creating  corporations 
specify  the  persons  who  shall  become  and  be  the 
corporation,  and  in  such  case  those  persons,  and 
those  persons  only,  constitute  the  corporation."  If 
the  act  restricts  the  corporators  or  members  to 
certain  persons  or  to  a  eeirtain  class,  the  restric- 
tion not  only  may,  but  should,  be  complied  with.'* 

[i  93]  9.  Conditional  Grant.  The  legislature 
may  grant  a  corporate  franchise  upon  certain  con- 
ditions precedent,  in  which  case  the  conditions 
must  be  performed  in  order  to  bring  the  corporation 
into  existence."  But  if  the  act  creates  the  cor- 
poration ipso  facto,  and  merely  prescribes  condi- 
tions subsequent,  the  existence  of  the  corporation 
commences  at  once,  nonperformance  of  the  con< 
dition  being  merely  ground  of  forfeiture.'* 

[i  M]    10.    Acceptance  of  Charter— a.    Neoes-' 


corporation,  although  It  permitted  It 
to  make  contracts,  to  sue  and  be 
ned,  and  to  exercise  other  powers 
ilmllar  to  those  conferred  on  corpo- 
rations (Nell  V.  Ohio  Agrrlcultural, 
etc.  CoIlcKe.  81  Oh.  St.  IE).  (4)  A 
statute  ffrantlns  a  ferry  franchise 
to  a  person  named,  "his  heirs,  exec- 
utors, administrators,  or  assigns," 
does  not  create  such  a  person  a  cor- 
poration. McRoberts  ▼.  Washbume, 
10  Minn.   23. 

eSL  Southern  Pac.  R.  Co.  t.  Or- 
toD.  }2  Fed.  4S7. 

67.  ChenanEO  Bridge  Co.  v.  Blng- 
hamton  Bridge  Co..  3  Wall.  (U.  S.) 
SI.  18  U  od.  137;  Hammett  v.  Little 
Rocit,  etc.,  R.  Co.,  20  Ark.  204;  Peo. 
T.  Wayman,  2BS  111.  151.  99  NE  941; 
Southern  R.  Co.  v.  Howell,  79  S.  C. 
2S1.  60  SK  667.  See  also  infra 
XIV,  A;  and  Statutes  [36  Cyc  969]. 

[a]  Wlwrv  the  oliaxter  of  »  oor- 
VonMoa  ooatalas  provlsloas  la  terma 
tbaOmr  to  pTorlnoas  of  a  ftnazal 
act,  and  provides  that  the  corpora- 
tion shall  be  subject  to  such  pro- 
visions of  the  general  act  as  are 
applicable,  the  provisions  in  the 
charter  will  be  deemed  a  substitute 
for  the  provisions  of  the  general 
set  BriK-gB  V.  Cape  Cod  Ship  Canal 
Co..  137  ii&Ba.  71. 

Oonatmctlaii  of  ohartsn  and  what 
•oaatttntM  oliaxter  see  Infra  XIV, 
XIV.  A. 

efc  University  R.  Co.  v.  Holden, 
S3  X.  C.  410.    See  supra  {  89  note  61. 

•B.  Chensngo  Bridge  Co.  v.  Blng- 
namton  Bridge  Co.,  t  Wall.  (TT.  S.) 
SI.  18  L.  ed.  187. 

ftt,  Penobscot  Boom  Corp.  v.  L,am- 
son^  is  Me.  224.  83  AmD  666. 

71.  Lechmere  Bank  v.  Boynton.  11 
Cuah.    (Mass.)   369. 

79:  See  Mc<31nty  v.  Athol  Reser- 
voir Co..  ISS  Mass.  188,  29  NB  610. 


73.  HcGlnty  v.  Athol  Reservoir 
Co..  156  Mass.  183,  29  NE  610  (hold- 
ing that  where,  under  Acts  [1864] 
c  41  S  1,  declaring  that  certain  per- 
sons, their  associates  and  success- 
ors, were  made  a  corporation  by  the 
name  of  the  "Athol  Reservoir  Com- 
pany," to  supply  mills  on  the  stream 
below  said  reservoir,  with  all  the 
privileges  and  liabilities  set  forth  in 
Rev.  St,  cc  88,  44,  one  person  named 
In  the  act,  apparently  without  ob- 
jection from  the  others,  together 
with  seven  persons  not  named  In  the 
act,  duly  met,  accepted  the  act  of 
incorporation,  adopted  by-laws, 
chose  officers,  and  transacted  other 
business,  the  persons  who  took  part 
in  these  proceedings  became  a  cor- 
poration under  the  name  of  the 
"Athol  Reservoir  Company"). 

74,  See  supra  i  84. 

76.  Prederlcfe  Female  Seminary  v. 
SUte.  9  Gill  (Md.)  379  (trustees  of 
educational  corporation). 

[a]  Ooniiniaaloiieni  prettmlaary  to 
Iscoiporatloii. — Under  Md.  Act  (1889) 
c  217,  appointing  a  board  of  commis- 
sioners for  the  Frederick  Female 
Seminary,  and  providing  that  they 
should  be  its  trustees  after  they 
should  have  purchased  grounds  and 
erected  improvements  thereon,  and 
that  the  trustees  should  then  become 
a  corporation  under  the  style  of 
the  Frederick  Female  Seminary,  did 
not  make  the  commissioners  a  cor- 
porate body.  Frederick  Female  Sem- 
inary   V.    State,    9    Gill    (Md.)    379. 

79.  Hughes  v.  Farmers'  Hay,  etc., 
Assoc.,   20  Pa.   327. 

Capacity  of  Inoocpocatocs  see  supra 
is  75-83. 

77.  Lyons  v.  Orange,  etc.,  R.  Co., 
32  Md.  18;  Mississippi  Arts,  etc., 
Soc  V.  Musgrove,  44  Miss.  820.  7 
AmR  728;  Philadelphia  v.   Lombard, 


etc.,  R.  Co.,  4  Brewst  (Pa.)  14;  Wil- 
liams V.  State,  23  Tex.  264.  And  see 
infra  9t  97,  181. 

[a]  XUiiatx»tloiiar— (1)  Thus  th« 
franchise  may.  In  the  absence  of 
constitutional  restriction,  be  grant- 
ed on  condition  that  the  assent  of 
some  perijon  or  municipality  shall 
first  be  obtained.  Philadelphia  v. 
Lombard,  etc.,  R.  Cte.,  4  Brewst.  (Pa.) 
14.  (2)  And  special  charters  usually 
have  been  made  conditional  on  organ* 
Ization  in  compliance  with  the  re- 
quirements of  the  statute,  subscrlp- 
tlon,  and  payment,  or  the  securing 
of  the  capital  stock  or'  a  certain  part 
thereof,  etc.  Williams  v.  State,  23 
Tex.  264.  See  also  Infra  {97.  (3) 
A  grant  of  corporate  franchises  by 
the  legislative  power  which  requires 
certain  acts  to  be  performed  before 
It  is  complete,  so  as  to  enable  the 
grantees  to  exercise  the  powers  de- 
signed to  be  conferred,  does  not  be- 
come a  vested  right  in  them,  until 
the  acts  required  are  performed;  and 
the  franchise  remains  In  abeyance. 
While  thus  in  abeyance,  an  attempt- 
ed organization  under  such  charter, 
and  the  exercise  of  the  powers  in- 
tended to  be  conferred  by  It  In  con- 
travention of  a  penal  law  passed 
after  such  grant,  whereby  It  was  con- 
stituted a  misdemeanor  to  do  those 
things  which  the  charter  permitted, 
will  subject  the  persons  thus  associ- 
ated and  acting  to  the  penalties  pre- 
scrilied  for  a  violation  of  the  law. 
Williams  v.  State,  28  Tex.  264.  See 
also  Infra  t  97. 

asqnlaltoa  aad  — IHrtwinr  of  pe». 
foimaitp*  of  ooBditloBa  see  Infra  SI 
97-99. 

Oorporata  ixlstsnoe  mm  oovattuaabtg 
on  parfonuaiioe  see  infra  {  181. 

78.     See  infra  {   181. 
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sity.  A  private  corporation  eannot  be  created  with- 
out the  consent  of  the  persons  incorporated,  and 
therefore,  where  a  private  corporation  is  created  by 
a  special  act  of  legislation,  two  things  must  con- 
cur in  order  to  the  creation  of  the  artificial  body: 

(1)  The  granting  of  a  charter  by  the  legislature; 

(2)  an  acceptance  of  the  charter  by  the  corporators. 
Without  such  an  acceptance,  express  or  implied, 
there  is  no  corporation.'* 

Assent  of  individnal  corporators.  Although  the 
fact  that  a  charter  has  been  aj^Iied  for  by  certain 
persons  raises  a  presumption  after  lapse  of  time 
and  user  that  it  has  been  accepted  by  them,  never- 
theless it  is  necessary,  in  order  to  bind  each  individ- 
ual corporator,  that  he  should  signify  his  assent  in 
some  manner.  The  mere  naming  of  a  person  in  an 
act  of  incorporation  does  not  necessarily  prove  his 
assent  to  or  acceptance  of  the  power  conferred.^ 

[i  96]  b.  Witlidiawal  or  Modificatioii  before 
Acceptance.  Since  a  grant  by  the  state  to  individ- 
uals of  a  charter  or  a  corporate  franchise  of  any 
nature  does  not  become  operative  until  accepted  in 
some  form,  it  follows  that  until  such  acceptance  it 
forauniM  of  oogdWoa  see  infra 
XVIIl. 

79.  U.  S. — Dartmouth  College  v. 
Woodward,  i  Wheat.  518,  4  L.  ed. 
629;  FSilconer  v.  Campbell,  8  F.  Cas. 
No.  4,620.  2  McLean  195. 

Conn. — Hartford  Water  Comrs.  v. 
Manchester,   89  Conn.   671,  96  A  182. 

Del. — Philadelphia,  etc.,  R.  Co.  v. 
Kent  County  R.  Co.,  10  Del.  127. 

Ind. — JennlngB  v.  Dark,  175  Ind. 
S32,  92  NE  778:  State  T.  Dawson,  16 
Ind.    40.  ' 

Ky. — Scuffletown  Pence  Co.  v.  Mc- 
Allister, 12  Biuh  812;  Cypress  Fond 
Draining  Co.  v.  Hooper,  2  Mete.  360; 
Atkinson  v.  Tennill,  14  Kyl<  922. 

Me. — Richmond  Factory  Assoc,  v. 
Clarke,  61  Me.  361:  Hudson  v.  Car- 
man, 41  Me.  84;  Lincoln,  etc..  Bank 
V.  Richardson,  1  Me.  79,  10  AmD  34. 

Md. — Bonaparte  v.  Baltimore,  etc.. 
R.  Co.,  75  Md.  340.  23  A  784;  Smith 
V.  Silver  Valley  Min.  Co.,  64  Md.  85, 
20  A  1032,  64  AmR  760;  Hammond 
V.     Strauss,     63     Md.     1;     Lyons     v, 


may  be  withdrawn  or  modified  by  the  state,  either 
by  a  subsequent  statute  or  by  the  adoption  of  a  con- 
stitutional provision,  and  this  without  violating  the 
prohibition  in  the  constitution  of  the  United  States 
against  laws  impairing  the  obligation  of  contracts.*^ 
[i  96]  c:  Effect  of  Acceptance.  When  a  special 
act  of  incorporation  has  been  accepted  according  to 
its  terms,  all  conditions  precedent  being  performed  ' 
so  as  to  render  the  acceptance  valid  and  sufficient,** 
the  corporation  comes  into  existence,''  and  a  bind- 
ing contract  between  the  state  on  the  one  hand  and 
the  incorporators  and  corporation  on  the  other 
results,*^  so  that  all  the  rights,  duties,  and  liabilities 
expressed  or  implied  in  the  act  attach,  and  cannot 
thereafter  be  withdrawn  or  impaired,  by  the  state  in 
violation  of  the  grant  or  cast  off  by  the  incorpo- 
rators or  the  corporation  without  the  consent  of 
the  state.**  By  accepting  the  charter  the  incorpo- 
rators become  bound  by  all  its  provisions,  and  are 
estopped  from  claiming  that  some  burdensome  pro- 
vision was  thrust  into  it  by  fraud,  and  is  therefore 
void.**  And,  as  is  elsewhere  shown,  an  acceptance 
of  the  charter  creates  a  contract  which  is  within  the 


Orange,  etc..  R.  Co.,  32  Md.  18; 
State  V.  Baltimore,  etc.,  R.  Co.,  12 
Olll  &  J.  279,  28  AmD  317.  See  also 
Olymont  Irapr.,  etc,  Co.  v.  Toler,  80 
Md.   278,   30  A   661. 

Mass. — ^Wright  v.  Tukey,   3   Cush. 
290;  Lexington,  etc.,  R.  Ca  v.  Chan- 
dler, 13  Mete.  311;  Hajnp^hlre  Coun- 
V.  Franklin  County,  16  Mass.  76; 


^r 


His  V.  Marshall,  2  Mass.  269.  8 
AmD   49. 

Mich. — Peo.  v.  Michigan  Cent.  R. 
Co..  146  Mich,  140,  108  NW  772:  Ma- 
son V.  Finch,  28  Mich.  282;  Cahill 
v.  Kalamazoo  Mut.  Ins.  Co.,  2  Dougl. 
124,   43   AmD   467. 

Miss. — Mississippi  Arts,  etc.,  Soc. 
V.  Musgrove,  44  Miss.  820,  7  AmR 
723. 

Mo. — ^Boatmen's  Bank  v.  aiUesple, 
209  Mo.  217,  108  SW  74;  St.  Joseph, 
etc,  R.  Co.  V.  Shambaugh,  106  Mo. 
B67.   17  SW  581. 

N.  J. — Little  V.  Bowers,  46  N.  J.  L. 
300  raff  48  N.  J.  L.  370,  6  A  178 
(app  dism  134  U.  S.  547,  10  SCt  620, 
33  L.  ed.  1016)];  SUte  v.  Blake.  35 
N.  J.  L.  208  [att  36  N.  J.  L.  4421. 

N.  T. — Thomas  v.  Dakin,  22  Wend. 
9;  Thompson  v.  New  York,  etc.,  R. 
Co.,  8  Sandf.  Ch.  625;  Green  v.  Sey- 
mour,  S   Sandf.   Ch.    286. 

N.  C. — Seaboard  Air  Line  R.  Co.  v. 
Olive.  142  N.  C.  257,  65  SE  263;  Ben- 
bow  V.  Cook,  115  N.  C.  824.  20  SE  453, 
44  AmSR  454;  Durham  Fertilizer  Co. 
V.  Clute,   112  N.  C.  440.  17  SB  419. 

Pa. — Shortz  v.  Unangst,  3  Watts 
&  S.  45;  Com.  v.  Conover,  10  Phila. 
56;  Lycoming  Fire  Ins.  Co.  v.  Buck, 
1  LuzLegReg  357. 

S.  C. — Haslett  v.  Wotherspoon,  18 
8.  C.  Bq.   209. 

Tenn. — State  T.  Planters'  P.  &  M. 
Ins.    Co.,    95    Tenn.    203,    81    SW    992 


[act  161  U.  8.  19B,- 16  SCt  466,  40  L. 
ed.  667]. 

Tex.-— Qulnlan  v.  Houston,  etc.,  R. 
Co..  89  Tex.  866,  34  SW  738. 

Vt.— Willis  V.  Chapman,  68  Vt 
469.    35  A   469. 

Va. — ^Yeaton  v.  Old  Dominion  Bank, 
21  Gratt.   (62  Va.)   593. 

Wis. — Atty.-Gen.  v.  Chicago,  etc., 
R.  Co.,  35  Wis.   426. 

Eng. — London,  etc..  Tobacco  Pipe 
Makers  Co.  v.  Woodroffe,  7  B.  &  C. 
838,  14  ECL  374,  108  Reprint  936; 
Hamond  v.  Jethro,  2  Brownl.  ft  O. 
97,  123  Reprint  836;  Rex  v.  Larwood, 
Comb.  315,  90  Reprint  500;  Rutter 
V.  Chapman,  8  M.  &  W.  1,  151  Re- 
print 926,  7  ERC  180;  Baggb  Case,  1 
Rolle  224,  81  Reprint  448;  Rex  v. 
Amery.  1  T.  R.  676,  98  Reprint  1269. 
See  also  Rex  v.  Askew,  4  Burr.  2186, 
98  Reprint  139,  16  ERC  760;  Rutter 
V.  Chapman,'  8  M.  &  W.,  161  Reprint 
925,   7   ERC   180. 

[a]  "The  mere  grant  of  a  char- 
ter, where  it  does  not  appear  upon 
the  fact  of  the  incorporating  Act,  or 
otherwise,  that  the  named  corpora- 
tors applied  for  it,  does  not  create 
the  corporate  body.  Something 
more  must  be  done.  There  must  be 
at  least  an  acceptance  of  the  grant 
by  a  majority  of  the  corporators,  be- 
fore corporate  life  and  existence  can 
begin."  Per  Miller.  J.,  in  Smith  v. 
Silver  Valley  Min.  Co..  64  Md.  86.  90, 
20  A  1032,  64  AmR  760. 

[b]  Consent  necMsacy.— That  In 
the  case  of  a  strictly  private  corpo- 
ration an  acceptance  is  necessary  Is 
shown  by  the  obvious  proposition 
that  no  man  can  be  forced  into  such 
a  corporation  without  his  consent. 
Hampshire  County  v.  Franklin,  16 
Mass.  76;  Ellis  v.  Marshall,  2  Mass. 
269,  3  AmD  49;  Oliver  v.  Collins. 
1  Brownl.  &  G.  100.  123  Reprint  691 
(applying  this  doctrine  even  to  a 
town);  Rex  v.  Liarwood,  Comb.  815, 
90  Reprint  600  (same  doctrine  ap- 
plied to  a  town  Incorporated  by  royal 
charter);  Baggs  Case,  1  Rolle  224, 
81  Reprint  448.  And  see  other  cases 
supra  this  note. 

80.  Scuffletown  Fence  Co.  v.  Mc- 
Allister, 12  Bush  (Ky.)  812;  Cypress 
Pond  Draining  Co.  v.  Hooper,  2  Mete. 
(Ky.)  350;  Little  v.  Frost,  3  Mass. 
106;  Ellis  V.  Marshall,  2  Mass.  269, 
3  AmD  49  (holding  that  an  act  o^ 
the  legislature  incorporating  certain 
persons  named  therein  for  the  pur- 
pose of  making  a  street,  and  sub- 
jecting the  Individuals  to  assess- 
ments by  the  corporation  for  the  ex- 
pense or  making  the  street,  did  not 
bind  a  person  named  in  the  act  who 
had  not  assented  thereto).  See  also 
Coffin  V.  Collins,  17  Me.  440;  Qleaves 
V.  Brick  Church  Turnp.  Co.,  1  Sneed 
(Tenn.)   491. 


81.  U.  S. — Capital  City  Light,  etc., 
Co.  V.  Tallahassee,  186  U.  S.  401,  22 
SCt  866,  46  L.  ed.  1219  [aft  42  Fla. 
462.  28  S  810];  Peantai  v.  Great 
Northern  R.  Co.,  161  U.  S.  646.  16 
SCt  706,  40  L.  ed.  838  [rev  73  Fed. 
933];  Stone  y.  Wisconsin,  94  U.  S. 
181,  24  L.  ed.  102;  Asplnwall  v.  Da- 
viess County,  22  How.  864,  16  L.  ed. 
296. 

Qa. — Central  K.,  etc,  Co.  v.  State, 
64   Ga.   401. 

111. — Dts.  op.  OrlnnslI  v.  Hoffman, 
116  111.  687,  ^NB  696,  8  NE  788. 

Ind. — Jennings  v.  Dark,  176  Ind. 
832,  92  NB  778;  Cincinnati,  etc.,  R. 
Co.  V.  Clifford,  113  Ind.  460,  16  NB 
524;  Gillespie  v.  Fort  Wayne,  etc., 
R.  Co.,  17  Ind.  243;  SUte  v.  Daw- 
son, 16  Ind.  40. 

Ky. — Covington,  etc.,  R.  Oo.  v.  Ken- 
ton County  Ct.,  12  B.  Mon.  144. 

La. — Davis  v.  Caldwell,  2  Rob.  271. 
Me. — Lincoln,   etc..    Bank    v.    Rich- 
turdson,  1  Me.  79,  10  AmD  34. 

Md. — State  v.  Baltimore,  etc,  R. 
Co..  12  Gill  &  1.  279.  88  AmD  317; 
Chesapeake,  etc..  Canal  Co.  v.  Balti- 
more, etc.,  R.  C^.,  4  Oill  St  3.  1. 

Miss. — MlssiSBlppi  Arts,  etc.,  Soc. 
V.  Musgrove,  44  Miss.  820,  7  AmR 
722 

N.  J.— Little  V.  Bowers,  46  N.  J.  L. 
300  [aff  5  A  178  (app  dism  184  U.  S. 
547,  10  SCt  620,  33  L.  ed.  1016)]: 
State  V.  Blake,  36  N.  J.  L.  208  [aff 
86  N.  J.  L.  442]. 

N.  T. — In  re  New  York  Cable  R. 
Co.,  40  Hun  1. 

Pa. — Chincleclamottche  Lumber, 
etc.,  Co.  V.  Com.,  100  Pa.  438. 

Tenn. — Nashville,  etc..  Tump.  Co. 
V.  Davidson  County,  106  Tenn.  258, 
61  SW  63;  State  v.  Planters'  F.  &  M. 
Ins.  <3o.,  »6  Tenn.  ^03<  31  SW  992 
[aff  161  U.  S.  198,  16  SCt  466,  40  L. 
ed.  667]. 

Tex.-— Quintan  v.  Houston,  etc.,  R. 
Co..  89  Tex.  866,  84  SW  738. 

Va. — Yeaton  v.  Old  Dominion  Bank, 
21  Gratt.   (62  Va.)  593. 

Wis. — ^Atty.-Gen.  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  425  (holding  that  it 
was  quite  competent  for  the  state 
constitution  to  have  repealed  all  laws 
to  the  contrary  which  had  not  ri- 
pened into  contracts  under  the  rule 
of  Dartmouth  College  v.  Woodward. 
4  Wheat  (U.  S.)  618,  4  L.  ed.  629): 
Stephens  v.  Marshall,  3  Pinn.  208,  3 
Chandl.  222. 

See  generally  Constitutional   Iaw 
i  656. 
83.    See  infra  S  97. 

83.  See  infra  i   103. 

84.  See  infra  {   161. 
86.    See  infra  (  162. 

88.  Bushwick,  etc..  Bridge,  etc.. 
Co.  y.  EbbeU.  3  Bdw.   (N.  Y.)  363. 


For  later  easaa,  developments  aad  OhaaffMi  In  the  law  tiee  cumulative  Annotations,  same  title,  page  and  note  number. 
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proteetion  of  the  prohibition  in  the  constitution  of 
the  United  States  against  laws  impairing  the  obli- 
gation of  contraets.°^ 

Effect  of  acceptance' of  special  act  on  organiza- 
tion nnder  general  law.  Where  a  corporation  has 
been  organized  nnder  the  provisions  of  a  general 
law,  the  fact  that  it  subsequently  accepts  a  special  act 
of  incorporation  does  not  destroy  the  old  organiza- 
tion so  as  to  affect  contracts  made  by  it  before 
such  acceptance.  Especially  is  this  so  where  the 
special  act  recognizes  the  old  organization  as  an 
existing  corporation.  The  two  together,  as  far  as 
they  are  not  inconsistent,  constitute  the  charter  of 
the  company."^ 

[i  97]  d.  Beanisitea  and  Suffidency  of  Acceptance 
and  Pflrfoimaace  of  OonditionB — (1)  In  Oeneral. 
Unless  a  special  act  of  incorporation  expressly  or 
impliedly  requires  that  it  be  accepted  in  a  particu- 
lar manner,  no  particular  formality  is  necessary,  but 
an  acceptance  may  be  evidenced  by  any  act  which 
shows  an  intention  to  accept;^  but  if  a  particular 
mode  of  acceptance  is  prescribed  by  the  act,  there 
must  be  a  substantial  compliance  therewith  unless 


[14  C.  J.]     Ill 

such  compliance  is  waived.***  The  usual  mode  by 
which  the  acceptance  of  a  charter  is  signified  is  by 
a  vote  of  the  corporators  taken  at  a  meeting  duly 
convened  for  that  purpose,  in  accordance  with  the 
provisions  of  the  charter,  if  any  is  contained  therein. 
That  there  should  be  a  duly  convened  meeting  is 
obvious,  for  the  reason  that  otherwise  no  opp<Kr- 
tunity  would  be  afforded  for  discussion  and  delibera'- 
tion  as  to  the  expediency  of  acceptance.*'-  The 
charter  must  be  accepted  in  toto  as  offered;  it  cannot 
be  accepted  in  part  and  rejetited  in  part;  and  if  the 
g^ntees  do  accept  the  privileges  conferred  they  will 
be  required  to  perform  the  duties  imposed."  If  it 
specifies  conditions  -  precedent  to  be  performed  by 
the  incorporators,  no  act  or  declaration  of  theirs  will 
amount  to  a  valid  acceptance,  so  as  to  make  the 
charter  a  binding  contract  to  create  a  legal  corpora- 
tion, until  such  conditions  have  been  pe]Sormed,  un- 
less they  are  withdrawn  or  waived  by  the  state.** 
But  acts  authorizing  the  formation  of  a  corporation, 
and  prescribing  conditions  precedent  to  its  coming 
into  existence,  must  be  distinguished  from  acts  cre- 
ating a  corporation  and  giving  it  a  present  corporate 


87.  See  Infra  SI  162,  184  et  seq; 
Constitutional  Law  I  648  et  seq. 

88.  Johnston  v.  Crawley,  26  Ga. 
116,  71  AmD  173  (holding  that,  where 
a  corporation  which  had  been  organ- 
lied  under  the  general  corporation 
laws  of  the  state  subsequently  re- 
ceived a  charter  from  the  legislature, 
bat,  before  organising  and  electing 
officers  under  the  legislative  charter. 
It  executed  a  n^ortgage  under  Its 
original  organization,  the  acceptance 
of  the  new  act  did  not  destroy  the 
old  organization,  and '.  therefore  the 
mortgage  was  valid). 

88.  Conn. — Danbury,  etc..  R.  Co.  t. 
Wilson.  32  Conn.  4SS. 

Ind. — State  v.  D&wson,  22  Ind.  272. 

Me.— Trott  V.  Warren,  11  Me.  227. 

Md.— Olymont  Impr.,  etc.,  Co.  v. 
Toler.  80  Md.  278.  30  A  651 :  Ham- 
mond v.  Straus,  63  Ud.  1. 

Mass. — ^Blandford  School  Diet.  No. 
I  ▼.  Oibbs,  2  Cu9h.  39;  Russell  v. 
McLellan.  14  Pick.  63. 

Minn. — St  Paul  Division  No.  1, 
Sons  of  Temperance  v.  Brown,  11 
Minn.  15S. 

Miss. — Pecklns  v.  Sanders,  66  Miss. 
733.  TT 

Mo. — ^Boatmen's  Bank  v.  Odllespie, 
209  Mo.  217,  108  SW  74;  St.  Joseph, 
etc.,  R.  Co.  V.  Shambaugh,  106  Mo. 
687,  17  B-W  681. 

N.  Y. — Ferris  v.  Strong,  8  Bdw. 
127. 

N.  C. — Seaboard  Air  Line  R.  Co.  v. 
Olive.  142  N.  C.  267,  66  SE  263. 

Pa. — Mutual  F.  Ins.  Co.  v.  Stokes, 
f  Phlla.  80. 

Tex. — Qulnlan  v.  Houston,  etc.,  R. 
Co..  89  Tex.  356,  34  SW  738. 

And  see  Atlanta'  v.  Gate  City  Gas 
LlBht  Co.,   71  Go.  106. 

BrUsno*  Ud  ptt&vaptbm  of  ao- 
eaptwio*  see  infra  t  100. 

90.  Lyons  v.  Orange,  etc.,  R.  Co., 
32  Md.  18;  Shortz  v.  Unangst,  3  Watts 
*  S.  (Pa.)  46-  Williams  v.  State,  23 
Tex.  264.  And  see  other  cases  infra 
this  section. 

•1.    Hudson  V.  Carman,  41  Me.  84. 

"After  a  charter  has  been'  obtained 
by  individuals  from  the  Legislature, 
the  acceptance  thereof,  from  the  na- 
ture of  the  case,  must  be  preliminary 
to  the  process  of  organization.  And 
It  is  not  unusual  at  a  meeting  of  the 
corporators,  called  and  held  accord- 
tog  to  the  provisions  of  the  charter, 
to  commence  their  action  by  the 
choice  of  a  chairman  and  secretary 
of  the  meeting;  and  upon  thait  to 
take  a  vote  upon  the  question, 
whether  they  will  accept  the  charter 
or  not.  If  the  vote  upon  this  ques- 
tion is  In  the  atflrmatlve,  an  organi- 
zation "taJcis  place  by  the  election  of 
permanent  officers,  and  other  acts 
Important  to  carry  into  effect  the  ob- 
jects of.  the  eompany,  and  a  record 
thereof  jnade,"     Hudson  v.  Carman, 


41  Me.  84,  88. 

[a]  BaasoB  fox  above  rnl*  see 
Com.  V.  (Mullen,  IS  Pa.  133,  63  AmD 
450  (where  the  reason  for  this  rule 
is  stated  to  be  that  such  on  expedi- 
ent deprives  those  Interested  of  the 
benefit  of  mutual  discussion,  and  sub- 
jects them  to  the  hazard  of  fraudu- 
lent misrepresentation  and  undue  in- 
fluence). 

[b]  Accepted  by  what  body  or 
conatitnenoy. — The  acceptance  of  a 
special  act  of  Incorporation,  to  be 
binding,  must  obviously  be  made  by 
the  corporators  named  therein,  act- 
ing In  their  constituent  capacity,  al- 
though unless  the  language  of  the 
grant  Imports  the  contrary,  the  ac- 
ceiitance  need  not  be  by  all  of  them, 
but  may  be  by  a  majority  who  there- 
upon become  the  corporation.  Mc- 
Ointy  V.  Athol  Reservoir  Co.,  166 
Mass.  183,  29  NB  610. 

[c]  Private  proetuaaMat  of  wit- 
BMuxes  InanffloMBb-Vn  Shortz  v. 
Unangst,  3  Watts  &  8.  (Pa.)  46,  It 
was  held  that  carrying  the  charter 
of  Incorporation  of  a  religious  so- 
ciety round  among  the  members,  and 
privately  procuring  their  signatures, 
without  any  meeting  or  notice,  did 
,not  constitute  the  assent  of  the  so- 
ciety nor  bind  any  not  parties  to  It. 

93.  Ky. — Kenton  (bounty  Ct.  v. 
Bank  Lick  Tump.  Co.,  10  Bush  529. 

.Md. — Lyons  v.  Orange,  etc.,  R.  <3o., 
32.Md.  18. 

Oh. — Baldwin  v.  Hillsborough,  etc., 
R.  Co.,  1  Ob.  Dec.  (Reprint)  532,  10 
WestLJ  837. 

R.  I. — MacDonald  v.  New  York, 
etc.,  R.  Co.,  23  R.  I.  558.  61  A  578. 
•  Bng. — Rex  V.  Westwood,  4  B.  &  C, 
781,  10  ECTL  799,  107  Reprint  1251. 
7  BIng.  1,  20  ECL  11,  131  Reprint  1, 
4  Bllgh  N.  S.  213,  B  Reprint  76,  2 
Dow  &  CI.  21.  6  Reprint  637;  Rex  v. 
Amery,  1  T.  R.  676,  99  Reprint  1269. 

Ca]  SeeAOn  for  rule. — In  Rex  v. 
Westwood,  4  B.  &  C.  781,  10  ECL  799, 
107  Reprint  1251.  7  BIng.  1,  20  ECL 
11,  60,  131  Reprint  1,  4  Bllgh  N.  S. 
213,  6  Reprint  76,  2  Dow  &  Cl.  21,  6 
Reprint  637,  Tenterden,  C.  J.,  said: 
"There  are,  indeed,  to  be  found  some 
expressions  of  Judges  in  former 
times  importing  that  a  corporation 
might  accept  part  of  a  charter  and 
reject  the  remainder;  but  of  late 
times  all  Judges  have  been  of  opin- 
ion that  that  is  not  open  to  a  cor- 
poration; otherwise  a  corporation 
might  reject  the  obligation  which 
was  imposed,  and  accept  the  benefit 
which  was  conferred  upon  them." 

93.  Ark. — Hammett  v.  Little  Roek, 
etc..  R.  Co.,   20  Ark.  204. 

Conn. — State  v.  Bull,  16  Conn.  179.- 

Ky.— Atkinson  v.  Tennill.  14  KyL 
922;  Rice  v.  Clark.  4  Ky.  Op.  S66. 

Me. — State  v.  Twin  village  Water 
Co.,  98  Me.  214,  66  A  7C3;  Richmond 


Factory  Assoc,  v.  Clarke,  61  Me.  8f  1. 

Md. — Bonaparte  v.  Baltimore,  etc., 
R.  Co.,  76  Md.  340,  23  A  784;  Lord  v. 
Essex  Bldg.  Assoc.  No.  4,  37  Md.  320; 
Lyons  V.  Orange,  etc.,  R.  Co.,  32  Md. 
18;  Frederick  Female  Seminary  y. 
SUte,  9  Gill  379;  Agnew  v.  Gettys- 
burg Bank,  2  Harr.  &  G.  478. 

Mich. — Atty.-Gen.  v.  Hanchett,  4S 
Mich.  436,  4  NW  182.' 

Minn. — St.  Paul  Division  No.  1  S. 
T.  v.  Brown.  9  Minn.  151. 

Miss. — Mississippi  Arts,  etc.,  Soc 
V.  Musgrove,  44  Miss.  820,  7  AmR 
723. 

Mo. — St  Joseph,  etc.,  R.  c;o.  v. 
Shambaugh,  106  Mo.  667,  17  SW  681. 

N.  J. — Union  Water  Co.  v.  Kean,  62 
N.  J.  Eq.  111.  27  A  1016  [rev  on  other 
grounds  62  N.  J.  Bq.  813,  SI  A  282. 
46  AmSR  638]. 

N.  Y.— ^outhold  v.  Horton,  6  Hill 
601;  New  York  Fire  Dept.  v.  Kip, 
10  Wend.  266;  Wood  v.  JetCerson 
County  Bank.  9  Cow.  194;  Auburn 
Bank  v.  Alkln,  18  Johns.  137. 

P6U — Columbia  Bridge  Co.  v.  Kllne^ 
4  PaLJR  39,  C  PaXJ  817. 

Tex. — Qulnlan  v.  HouBtonLetc,  R. 
Co.,  89  Tex.  366,  34  SW  7S8:  WUliams 
V.  State.  23  Tez.  264. 

WIs.-i-Atty.-CJen.  v.  Chicago,  etc, 
R.  Co.,  86  Wis.  426. 

[a]  ZUnstratlons. — (1)  Thus  a 
charter,  which  requires  the  corpora^ 
tlon  to  pay  a  stated  sum  Into  the 
state  treasury,  cuid  Its  officers  to  give 
bonds  to  the  state  for  the  faithful 
performance  of  their  duties,  may  be 
repealed  before  the  payment  of  bu<^ 
sum  and  the  giving  of  the  bonds, 
since  there  Is,  until  the  making  of 
the  payment  and  the  giving  of^the 
bonds,  no  acceptance  of  the  charter 
by  the  corporation.  Mississippi  Arts, 
etc.,  fioc.  V.  Musgrove.  44  Miss.  820, 
7  AmR  723.  (2)  And,  although  an 
organization,  under  a  special  charter 
conferring  the  right  to  become  a  cor- 
poration upon  those  who  may  take 
stock  and  organize  a  company,  Is  an 
acceptance  of  the  ottered  charter, 
until  such  organization  Is  effected 
there  can  be  no  acceptance,  and  con- 
sequently no  binding  contract.  Quln- 
lan V.  HoflSton,  etc.,  R.  CJo.,  89  Tex. 
356,  34  SW  738.  (3)  Where  a  charter 
giving  water  rights  and  a  right  to 
dispose  of   electric   light  and   power 

grovlded  that  the  oori>oratlon  should 
ave  "some  portion"  bf  Its  work  In 
operation  w4thin  a  limited  time,  and 
it  had  Its  water  plant  in  operation 
within  that  time.  It  became  vested 
with  full  charter  powers.  State  y. 
Twin  Village  Water  Cto.,  98  Me.  214, 
56  A  763. ' 

rb]  Ooadttlona  not  implied^— 
Where  an  act  of  Incorporation  ex- 
presses the  conditions  on  which  the 
grant  of  franchise  is  to  depend,  other 
oondltions  cannot  be  inferred  from 
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existence,  but  prescribing  conditions  to  be  snb8&- 
qnently  complied  with.  In  the  latter  case,  accept- 
ance of  the  grant  is  all  that  is  necessaiy  to  the 
creation  of  a  corporation,  and  noncompliance  with 
the  conditions  subsequent  does  not  affect  the  exist- 
ence of  the  corporation,  although  it  may  be  ground 
for  a  proceeding  by  the  state  to  forfeit  the  char- 
ter.** And  a  failure  to  comply  with  provisions 
which  are  merely  directory  will  not  prevent  the  cor- 
poration from  coming  into  existence.** 

ii  98]  (2)  Time  of  Acceptance.  The  state's  ofFer 
of  a  charter  must  be  accepted  within  the  time 
specified  in  it,  or,  if  no  time  for  acceptance  is  speci- 
fied, it  must  be  accepted  within  a  reasonable  time. 
If  it  is  not  so  accepted,  the  offer  will  lapse,  and  will 


be  no  longer  open  for  acceptance.** 

li  99]  (3)  Place  of  Acceptance  and  Organizar 
tion.  In  accordance  with  the  rule  of  law  that  a 
corporation  can  have  no  legal  existence  outside  of 
the  boundaries  of  the  sovereignty  by  which  it  is 
created;  that  it  exists  by  force  of  the  law,  and 
where  that  ceases  to  operate  the  corporation  can 
have  no  existence-;  that  it  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another 
sovereignty;  and  that  it  cannot  do  any  corporate 
acts  strictly  so  called  outside  of  that  sovereignty,** 
it  has  been  held  in  some  jurisdictions  that  the  for- 
mal acceptance  of  the  charter  and  organization  of 
the  corporation  at  a  meeting  in  a  state  other  than 
that  by  which  the  charter  has  been  granted  is  in- 


the  nature  and  objects  of  the  grrant 
Cberaw,  etc.,  R.  Co.  v.  White,  10  S. 
•C.  166. 

BeglaaJBC  of  eozvocmt*  fflrtemoe 
aee  Infra  |  181. 

On  f  oanatloa  of  coxpozatlon  mt- 
Oar  raaaral  law  see  Infra  {  111  et 
seq. 

Ozfsalaatlon  aee  infra  {  104. 

94.  U.  B.— U.  B.  y.  Johns,  4  DaU. 
412,  1  L.  ed.  888. 

Ark. — McDonald  v.  Shaw,  81  Ark. 
236,  98  SW  962;  Hammett  v.  Uttle 
Rock,  etc  R.  Co.,  20  Ark.  204;  Ma- 
honey  T.  State  Bank.  4  Ark.  620:  Mc- 
Klel  V.  Real  Kst.  Bank,  4  Ark.  692. 

Ga. — ^Wood  y.  Coosa,  etc.,  R.  Co., 
82  Ga.  273. 

Ida. — ^Boise  City  Canal  Co.  v.  Pink- 
ham,  1  Ida.  790. 

111. — Chlniquy  v.  Chica^  Catholic 
Bishop.  41  111  148. 

Ind. — Stoops  V.  QreensburKh,  etc., 
Plank-Road  Co.,  10  Ind.  47:  Judah  v. 
American  Live  Stock  Ins.  Co.,  4  Ind. 
333. 

Md; — ^Hammond  y.  Straus,  63  Md. 
1;  Frederick  Female  Seminary  v. 
State,  »  Gill  379. 

Mich. — Toledo,  etc.,  R.  Co.  y.  John- 
eon.  49  Mich.  148.  13  tfW  492;  Cahlll 
v.  Kalamazoo  Mut.  Ins.  Co.,  2  Dongl. 
124,  43  AmD  467;  Farmers',  etc.. 
Bank   y.   Troy   City   Bank,    1    Dougl. 

Miss.— Periclns  y.  Sanders,  66  Miss. 
733. 

Mo. — Bt  Josepb,  etc-  R.  Co.  y. 
Shambaucrh,  106  Mo.  S67.  17  SW  681. 

N.  J.— -Union  Water  Co.  v.  Kean, 
•62  N.  J.  Bq,  111,  27  A  lOlB  frev  on 
«ther  grounds  62  N.  J.  ^q.  813.  31  A 
282,  46  AmSR  638];  Ellzabethtown 
Gas-Lilght  Co.  y.  Green,  46  N.  J.  Bq. 
118,  18  A  844  [aft  49  N.  J.  Eq.  329. 
24  A  660}. 

N.  T. — Brouwer  v.  Appleby,  8  N. 
T.  Super.  168;  Bouthold  y.  Horton,  6 
Hill  601;  New  York  Fire  Dept.  v. 
Kin,  10  Wend.  266. 

K.  C. — Seaboard  Air  Line  R.  Co.  y. 
Olive.  142  N.  C.  267,  66  SB  263. 

R.  I. — ^Hugrhesdale  Mf  jr.  Co.  v.  Van- 
aer,  12  R.  I.  491. 

S.  C. — Cheraw,  etc.,  R.  Co.  v. 
White,   14   S.  C.   61. 

Vt. — Vermont  Cent.  R.  Oo.  v. 
Clayes,  21  Vt.  30. 

(a]  Mstiaetloa  iMtweon  eoadltioiis 
pteoMsnt  aad  snlMsaiMirt^— In  Lyons 
y.  Orange,  etc.,  R.  Co.,  32  Md.  18,  30, 
the  court  said:  "However  well  set- 
tled this  may  be  [the  partial  accept- 
ance of  a  charter]  In  regard  to  sub- 
sequent conditions,  to  be  performed 
after  the  organization  of  the  com- 
pany, and  for  a  refusal  to  comply 
with  which  a  party  Injured  may 
have  his  remedy  at  law  or  In  equity 
for  a  spedflc  performance.  It  does 
not  apply  to  conditions  precedent, 
upon  the  strict  performance  of  which 
the  very  existence  and  exercise  of 
powers  on  the  part  of  the  corpora- 
tion depend.  And  by  conditions  prec- 
edent we  mean  anything  whicn,  by 
the  express  provisions  of  the  stat- 
ute, is  made  a  condition  to  be  per- 
formed on  the  part  of  the  corpora- 
tors before  and  as  a  foundation  of 


the  exercise  of  powers  and  privi- 
leges under  the  charter.  ...  In 
such  cases  the  organic  life  of  the 
corporation  depends  upon  a  strict 
compliance  with  the  conditions  im- 
posed, and  until  this  is  done  there 
can  be  no  suoh  thing  as  cm  accept- 
ance of  the  charter." 

[b]  ZUusteattoaa.— (1)  Thus  It 
was  held  that  Acts  (1862)  p  202,  In- 
corporating a  railroad  comitany,  cre- 
ated a  corporation  ipso  facto  and  eo 
instants,  where  it  provided  that  cer- 
tain persons  named  and  other  sub- 
scribers to  the  stock  "be  and  the 
same  are  hereby  Incorporated"  as  a 
designated  railroad  company,  fixed 
Its  domicile  and  cuiltal  stock,  and 
conferred  on  it  all  the  rights,  pow- 
ers, and  immunities,  and  made  It 
liable  to  the  same  forfeitures,  as  an- 
other named  railroad  company  was, 
under  Its  charter,  respectively  en- 
titled and  liable  to,  and  authorized 
It  to  provide  for  the  opening  of  sub- 
scription books  at  such  times  and 
places  as  It  might  determine  proper, 
and  to  do  all  other  acts  which  the 
other  company  was,  by  its  charter, 
authorized  to  do,  and  where  the  char- 
ter of  the  other  company  declared 
that  it  was  a  public  act,  should  be 
construed  liberally,  and  that  its  or- 
ganization under  the  same  should  be 
ftresumed  ant  considered  as  proved 
n  all  courts  of  justice.  Hammett 
V.  Little  Rock,  etc,  R.  Co„  20  Arte. 
204,  207.  (2)  And  in  McDonald  v. 
Shaw,  81  Ark.  236,  238,  98  SW  962, 
where  an  act  (L.  [1860-1861]  p  64), 
was  entitled,  "An  act  to  Incorporate 
the  Sisters  of  Mercy  of  the  Female 
Academy  of  Fort  Smith,"  and  pro- 
vided that  the  Sisters  of  Mercy  of 
such  academy  and  their  successors 
were  constituted  bodies  corporate 
and  politic  with  succession  for 
ninety  years,  and  were  given  poWer 
to  contract  and  to  sue  fmd  be  sued, 
but  provided  that  the  corporation 
should  have  full  power  to  form. such 
constitution  and  by-laws  and  regula- 
tions as  might  be  necessary  for  the 
government  of  the  academy,  and  to 
provide  for  the  selection  of  superi- 
ors or  directors  or  other  ofllcers,  it 
was  held  that  the  statute  did  not 
merely  authorize  the  organization  of 
the  corporation,  but  created  It  Ipso 
facto.  (3)  And  where  an  act  of  the 
legislature  of  Missouri,  Incorporating 
a  railroad  company,  declared  tha/t  "a 
company  Is  hereby  Incorporated, 
called  the  'St.  Joseph  &  Iowa  Rail- 
road Company,' "  and  designated  the 
first  board  of  directors,  but  Imposed 
no  conditions  precedent,  but  did  oro- 
vlde  that  the  directors  should  meet 
and  organize  as  a  board  of  directors, 
and  open  books  for  subscriptions  to 
stock,  and  fixed  a  time  within  which 
the  company  should  commence  and 
complete  its  road.  It  was  held  that 
these  were  merely  conditions  subse- 
quent, and  that  the  act  was  a  pres- 
ent grant  of  corporate  power,  and 
that  the  corporation  came  Into  ex- 
istence on  acceptance  of  the  charter. 
St.  Joseph,  etc.,  R.  Co.  v.  Shambough, 
106    Mo.    667,    564,    17    SW    £81.      (4) 


So,  where  the  charter  of  a  railroad 
company  conferred  corporate  powers 
In    terms    importing    an    Immediate 
grant,  with  a  proviso  "that  said  per- 
son* abail  commenoe  operations  upon         , 
said  road  within  two  years  after  the         I 
passage  of  this  act,  and  complete  the         i 
same  within  five  years,"  it  was  held 
that  the  requirements  of  this  proviso  ' 

were  not  conditions  precedent  to  a 
corporate  existence.  Cheraw,  etc,  R. 
Co.  v.  WMte,  14  S.  C.  61.  69.  See 
also  Toledo,  etc.,  R.  Co.  v.  Johnson, 
49  Mich.  148,  13  NW  492.  (6)  Under 
the  Idaho  Act  of  Jan.  12,  1866,  de- 
claring certain  persons  therein  named 
to  be  a  corporation  whloh  It  endowed 
with  certain  franchises,  and  requir- 
ing the  corporation  to  give  a  bond 
to  the  state  for  the  faithful  perform- 
ance of  duties  Imposed  on  It.  It  was 
held  that  the  giving  of  the  bond  is 
not  a  condition  precedent  to  the  ex- 
istence of  the  coiporatlon  as  such. 
Boise  City  Canal  Co.  v.  PinUuun,  1 
Ida.  790. 

[c]  Ooiporatlon  ■ole>— Although 
Acts  Febr.  24,  1845,  and  Febr.  20, 
1861.  creating  the  catholic  bishop  or 
Chicago  a  corporation  sole,  and  pro- 
viding that  all  conveyances  made  to 
any  bishop  shall  vest  the  title  in  him 
as  the  catholic  bishop  of  Chicago 
and  in  his  successors,  required  him. 
within  three  months  after  the  pas- 
sage of  the  latter  act,  to  file  a  veri- 
floa  statement  of  his  appointment, 
such  requirement  was  not  a  con- 
dition precedent,  and  his  title  to  real 
estate  was  not  forfeited  by  Its  omis- 
sion. Chinlquy  v.  Chicago  Catholic 
Bishop,  41  in.  148. 

[d]  OoadtOons  pncedsat  to  tb* 
rlgm  to  do  bnalBsss,  as  distinguished 
from  conditions  precedent  to  the  for- 
mation of  a  oorporatlon,  are  con- 
ditions subsequent  merely,  noncom- 
pliance with  which  does  not  affect 
the  existence  of  the  corporation. 
Harrod  v.  Hamer,  82  Wis.  162. 

Bsgisatec  of  ooxporat*  szlstsDe* 
see  Infra  {  181. 

On  formation  of  coiporatloa  Uldor 
geaazil  law  see  infra  {  115. 

95.  Stoops  V,  Greensburgh,  etc., 
Plank-Road  Go,,  10  Ind.  47  (holding 
that,  where  the  charter  declares  cer- 
tain persons  named  a  corporation, 
this  makes  It  such  ab  Initio,  and  a 
subsequent  charter  requirement  as  to 
the  election  of  directors  Is  merely 
directory);  Judah  v.  American  Live 
Stock  Ins.  Co.,  4  Ind.  333;  Newcomb 
V.  Reed,  12  Allen  (Mass.)  362  (ao 
holding  with  respect  to  a  provision 
In  an  act  of  incorporation  that  the 
first  meeting  should  be  called  by  a 
majority  of  the  persons  named  in 
the  act).     See  also  infra  i  103. 

On  fozmattoa  of  cozporation  imd«r 
(emsral  ]»w  see  infra  {  114. 

98.  State  V.  Bull.  16  Conn.  179; 
Bonaparte  v.  Baltimore,  etc.,  R.  <>>., 
75  Md.  340.  23  A  784;  State  v.  Plant- 
ers' F.  &  M.  Ins.  Co..  96  Tenn.  203. 
31  SW  992  raff  161  U.  S.  193,  16  SCH 
466.  40  L.  ed.  667]. 

VIme  of  oitMisatloa  see  infra 
i    104. 

97.     See  infra  <  421. 
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effective  and  void.**  On  the  other  hand,  however, 
it  has  been  held  that,  where  a  statute  in  tenns  con- 
stitates  certain  persons  named  a  corporation,  the 
acts  of  the  stockholders  of  such  corporation  in  hold- 
ing meetings  for  the  election  of  officers,  ete.,  eonsti- 
tute  an  aoeeptanoe  of  the  charter,  although  such 
meetings  are  held  outside  the  state.  And  persons 
who  ta]^e  part  in  a  meeting  and  organization  beyond 
the  limits  of  the  state,  or  who  deal  with  the  corpora- 
tion, may  be  estopped  to  set  up  illegality  of  the 
meeting  and  organization  to  avoid  liability  on  snb- 
Bcriptions  to  stock  or  on  contracts  made  with  the 
corporation.^ 
[$  100]  «.  Evidence  and  FrenunptiDn  of  Aceept- 


aaoe.*  The  burden  of  proving  aeceptanoe  of  a 
eharter  is  in  the  person  alleging  incoiporation,  al- 
though such  burden  may  be  sustained  b^  proving 
facts  from  which  acceptance  may  be  presumed.*  As 
we  have  seen  the  acceptance  of  a  charter  need  not 
be  in  any  express  form  unless  the  statute  so  pro- 
vides.* If  there  is  such  provision  the  proof  of 
acceptance  must  bring  it  within  the  statute.*  Other- 
wise it  is  well  settled  that  no  written  instrument, 
vote,  or  record  of  acceptance  is  necessary,  but  an 
acceptance  may  be  shown  by  or  presumed  from  user 
under  the  charter,*  as  by  organization  thereunder,* 
compliance  with  the  prescribed  conditions  prec»- 


98.  Duke  v.  Taylor,  37  Fla.  64,  19 
8  172,  53  AmSR  S<2,  SI  L.RA  484; 
Freeman  v.  Machlas  Water  Power, 
etc..  Co.,  38  Me.  343;  Miller  v.  Ewer, 
27  Me.  509.  46  AtnD  619  (holdlntr 
that  an  authority  irlven  In  a  charter 
of  incorporation.  In  general  terms,  to 
certain  persona  to  call  the  first  meet- 
ing of  the  corporators,  does  not  au- 
thorize them  to  call  such  mee'tln^  at 
a  place  without  the  state  whose  leg- 
islature granted  the  charter):  Oly- 
mont  Impr..  etc.,  Co.  v.  Toler,  80  Md. 
278,  SO  A  651;  Smith  v.  Sliver  Valley 
MIn.  Co.,  64  Hd.  85,  20  A  1032,  54 
AmR  760;  Camp  ▼.  Byrne.  41  Mo.  625 
(first  meeting  for  orgaiUxation).  See 
also  Infra  i  424. 

[a]  Ai»Uoatioa  of  ml*. — ^Thus, 
where  a  charter  was  granted  by  the 
state  of  North  Carolina,  and  the  cor- 
porators, who  were  authorized  to  act 
as  directors  until  others  should  be 
elected,  assembled  in  Baltimore,  and 
there  passed  resolutions  of  accept- 
ance and  performed  the  other  acts 
necessary  to  organize  the  corpora- 
tion. It  was  held  that  the  proceed- 
ings were  void,  and  that  the  pre- 
tended corporation  had  no  legal  ex- 
istence. Smith  V.  Silver  Valley  Min. 
Co.,  64  Md.  86.  20  A  1032,  64  AmR 
7(0.     And  see  Miller  v.  Bwer,  27  Me. 

.  t«9,  46  AtnD  619. 

[b]  Vacta  abowlag  ■nbsaaneat 
otgaiHiatloa  wttUa  Oa  stat*.— But 
In  a  Maryland  case  it  was  held  that. 
although  the  directors  of  a  corpo- 
ration held  their  first  meeting  and 
organised  outside  the  state,  organi- 
zation within  the  state  was  shown 
by  the  fact  that  ever  since  <  Its 
incorporation  the  corporators  and 
their  successors  had  exercised  cor- 
porate rights  of  every  kind  under 
the  charter,  had  issued  certificates 
of  stock  under  the  corporate  seal, 
bad  expended  money  in  developing 
Its  property,  that  a  board  of  di- 
rectors had  been  annually  elected 
by  the  stockholders  within  the 
state,  and  that  the  directors  so 
elected  had  controlled  and  managed 
the  property  and  affairs  of  the  cor- 
poration. Glymont  Impr.,  etc.,  Co. 
V.  Toler.   80   Md.   278,  30  A  661. 

.  •».  Heath  v.  Sllverthom  Lead 
Hln.,  etc,  Co.,  39  Wis.  146.  See  also 
Ohio,  etc  R.  Co.  V.  McPherson,  36 
Mo.  IS.  86  AmD  128  (holding  that. 
since  the  directors  are  the  agents 
of  the  corporation,  and  not  the  cor- 
poration itself,  and  may  meet  and 
act  without  the  limits  of  the  state 
creating  the  corporation,  where  a 
eharter  granted  inr  the  state  of  Illi- 
nois declared  certain  persons  to  be 
a  corporation,  and  named  directors 
thereof,  such  directors  could  meet 
and  organize  the  corporation  In  Mis- 
souri). See  also  infra  I  424. 
1.    See  Infra  {423. 

3.  Aoeeptaac*  of  amaadmaiits 
•ad  adaitlOBal  grants  see  Infra  {  190 
et  seq. 

xnaamoe    of    corpozate    exlstsne* 
fsuianr  »ee  infra   5   166  et  seq. 
_i    Thompson   v.   New   York.   etc.. 
R.  Co..  3  Sandf.  Ch.  (N.  T.)  625.    See 
also  Infra  i  166  et  seq. 

4.  See  supra  I  97. 

-A  Lyons  y.  (grange,  etc.,  R.  Co., 
S2  Kd.  18;  Little  v.  Bowers,  46  N.  J. 
L.  300  laff  48  N.  J.  L.  870,  S  A  178 
(app  dlsm  134  V.  a.  547,  10  SCt  620, 


S3  L.  od.  1016)];  Atty.-Oen.  v.  Chi- 
cago, etc.,  R.  Co.,  35  Wis.  426.  See 
supra  I  97. 

.  6.  17.  S. — U.  S.  Bank  v.  Dandrldge, 
12  Wheat  64,  6  L.  ed.  662;  Louisville 
Trust  Co.  V.  Louisville,  etc.,  R.  Co., 
75  Fed.  433,  22  CCA  378  [mod  on 
other  grounds  174  U.  S.  662,  19  SCt 
817,  43  L.  ed.  1081];  Newton  v.  Car- 
bery,  18  F.  Cas.  No.  10,190,  S  Crancb 
C    C     632 

'Ala. — Talladega  Ins.  Co.  v.  lian- 
ders.  43  Ala.  116;  Selma,  etc..  R.  Co. 
V.  Tipton,  6  Ala.  787.  39  AmD  844. 

Cal. — Sierra  Land,  etc..  Co.  v. 
Bricker,  3  Cal.  A.  190,  86  P  666. 

Conn. — Hartford   Water  Comrs.    v. 
Manchester.   89  Conn.   671.   96  A  182. 
Del. — Logan  v.   McAllister,  2  Del. 
Ch.   176. 

Ga. — ^Atlanta  v.  Gate  City  Gas 
Llffht  Co.,   71   Ga.  106. 

Ky. — Sinking  Fund  Comrs.  v.  Ken- 
tucky Northern  Bank,  1  Mete.  174. 

Me. — Bangor,  etc.,  R.  Co.  v.  Smith, 
47  Me.  84;  Hudson  v.  Carman,  41  Me. 
84;  Sampson  v.  Bowdolnham  Steam 
Mill  Corp.,  36  Me.  78;  Penobscot 
Boom  Corp.  v.  Lamson,  16  Me.  224, 
33  AmD  656;  Copp  v.  Lamb,  12  Me. 
312;  Trott  v.  Warren,  11  Me.  227. 

Md. — Hammond  v.  Straus,  63  Md. 
1;  Hagers-Town  Tumjo.  Road  Co.  v. 
CVeeger,  6  Harr.  &  Jr.  122,  9  AmD 
496. 

MasB. — Farmers',  etc.  Bank  v. 
Jenks,  7  Mete.  692:  Narragansett 
Bank  v.  Atlantic  Silk  Co.,  8  '  Mete 
282;  Middlesex  Husbandmen,  etc., 
Soc.  V.  Davis,  3  Mete.  133;  Lanes- 
borough  Congregational  Soc.  v.  Cur- 
tis, 22  Pick.  320;  Russell  v.  McLel- 
lan,  14  Pick.  63. 

Mich. — CahiU  v.  Kalamazoo  Mut. 
Ins.  Co..  2  Dougl.  124,  43  AmD  457. 

Minn. — St.  Paul  Division  No.  1, 
Sons  of  Temperance  v.  Brown,  11 
Minn.  356;  St.  Paul  Division  No.  1, 
Sons  of  Temperance  v.  Brown,  9 
Minn.  161. 

Mo. — ^Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  St  Joseph, 
etc.,  R.  Co.  V.  Shambaugh,  106  Mo. 
657,  17  SW  681;  Hope  Mut  F.  Ins. 
Co.  V.  Beckmann,  47  Mo.   93. 

N.  H. — Amerlscoggln  Bridge  v. 
Bragg.  11  N.  H.  102;  State  v.  Carr, 
6  N.  H.  367. 

N.  J. — Little  ▼.  Bowers,  46  N.  J. 
L.  300  [atr  48  N.  X  L.  S70,  6  A  178 
(app  dism  134  U.  S.  647,  10  SCt  620. 
33   L.  ed.  1016)]. 

N.  T. — Demarest  v.  Flack,  16  Daly 
337,  11  NTS  83  [aft  128  N.  T.  205,  28 
NE  646.  13  LRA  864];  Utica  Ins.  Co. 
V.  Cadwell.  3  Wend.  296. 

N.  C. — Seaboard  Air  Line  R.  Co.  v. 
Olive,  142  N.  C.  267,  56  SE  263;  Tay- 
lor v.  Newbeme,  65  N,  C.  141,  66 
AmD   566. 

Pa. — Lycoming  F.  Ins.  Co.  v.  Buck, 
1  LuzLegReg  867. 

Tenn. — Cleaves  V.  Brick  Church 
Tump.  Co..   1  Sneed  491. 

Vt — Manchester  Bank  v.  Allen,  11 
Vt   302. 

Eng. — ^Rex  v.  Amery,  1  T.  R.  675, 
99  Reprint  1259. 

And  see  other  cases  In  the  follow- 
ing notes. 

la]  Other  ■tatamaats  of  mle.— 
(1)  In  McKay  v.  Beard,  20  8.  C.  166, 
163,  Mclver,  J.,  said:  "After  a  cor- 
poration, duly  constituted  by  act  of 
the  legislature,  which  corporation  is 


composed  of  only  two  persons,  haa 
entered  upon  the  work  for  which 
the  corporation  was  established,  ap- 
pointed an  agent,  expended  large 
sums  of  money  on  such  work,  and 
done  acts  which  it  would  not  have 
been  lawful  to  do  but  for  the  chu^ 
ter  granted  by  the  legislature,  It  i» 
too  late  to  say  that  such  corpora- 
tion had  never  accepted  the  char- 
ter, or  been  organized  as  such,  even 
though  It  does  not  appear  that  there 
was  ever  any  formal  organization  by 
a  meeting  of  the  corporators  and  an 
election  of  the  usual  officers."  (2> 
And  in  U.  3.  Bank  v.  Dandridge,  13 
Wheat  (U.  S.)  64,  70,  6  L.  ed.  662,^ 
the  court  said:  "In  relation  to  the 
question  of  acceptance  of  a  particular- 
charter,  by  an  existing  corporation, 
or  by  corporators  already  in  the  exer- 
cise of  corporate  functions,  the  act» 
of  the  corporate  officers  are  admis- 
sible evidence  from  which  the  fact 
of  acceptance  may  be  inferred.  It 
is  not  Indispensable,  to  show  a 
written  Instrument  or  vote  of  ac- 
ceptance on  the  corporation  books. 
It  may  be  inferred  from  other  facts 
which  demonstrate  that  it  must  have 
been   accepted." 

[b]  B«oord  evlAenee  aot  aaoM» 
•anr. — (U  It  Is  not  essential  to  the 
taking  effect  of  an  act  of  Incorpora- 
tion that  the  records  of  the  corpora- 
tion should  show  a  formal  accept- 
ance of  the  act  by  the  persons 
Incorporated  (Trott  v.  Warren,  11 
Mc  227:  Russell  v.  McLellan,  14 
Pick.  (Mass.)  63;  Cleaves  v.  Brick 
(Church  Tump.  Co.,  1  Sneed  (Tenn.) 
491),    (2)   Unless   the  statute  so  re- 

?uires  (Little  v.  Bowers,  46  N.  J.  L. 
OO  [alt  48  N.  J.  L.  870,  S  A  178 
(app  dism  134  U.  8.  547,  10  SCt  620, 
33  L.  ed.  1016)]).  (3)  Where  an  act 
of  the  legislature  was  required  to 
be  accepted  by  a  corporation,  and 
the  book  of  records  was  lost,  but 
a  mortgage,  made  under  the  statute, 
recited  the  acceptance,  and  the 
draftsman  of  the  mortgage  testified 
to  copying  the  recital  from  the  cor- 
porate records,  this  was  sufficient 
evidence  of  acceptance.  Sinking 
Fund  Comrs.  v.  Kentucky  Northern 
Bank,  1  Mete   (Ky.)  174. 

[c]  Best  rvtdenes^— M)  But  the 
books  of  the  corporation  are  the 
best  evidence,  and  they  are  not  only 
admissible  but  should  be  produced, 
or  their  absence  accounted  for,  be- 
fore introducing  other  evidence. 
Hudson  V.  Carman,  41  Me.  84.  <3> 
Where  the  books  of  a  corporation 
are  In  existence  and  can  be  obtained, 
parol  evidence  Is  not  admissible  to 
prove  the  acceptance  of  the  corpora- 
tion's charter.  Coffin  v.  Collins.  17 
Me.  440.  See  also  Owings  v.  Speed. 
6  Wheat  (U.  B.)  420,  6  L.  ed.  124. 

[d]  Any  aoeeptanoe  "by  the  dlreet- 
on,  aoanlesaad  la  by  the  eompaay, 
is  sufficient  to  give  force  and  effect 
to  an  act  of  Incorporation.  Mutual 
F.  Ins.  Co.  V.  Stokes,  9  Phlla.   (Pa.) 

ITmssbUji  of  express  proof  ia. 
provuur  iaoorporatloa  see  infra  I  174. 

7.  Logan  V.  McAllister,  2  Del.  Ch. 
176;  Seaboard  Air  Line  R.  Co.  v. 
Olive,  142  N.  C.  267,  66  SE  268;  Man- 
chester Bank  V.  Allen,  11  Vt  802; 
and  other  cases  in  the  following 
notes. 
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dent,*  or  where  no  conditions  are  preecribed,  by 
proof  of  the  exercise  by  the  incor;)orators  of  the 
franchises  or  powers  conferred  by  the  act,'  or  ex- 
pending money  in  furtherance  of  the  purposes  of 
the  charter  without  proof  of  formal  organization,^** 
or  by  proving  a  notice  of  a  meeting  to  organize, 
signed  by  the  incorporators."  And  if  persons  apply 
to  the  legislature  for  a  charter,  this  is  suf&cient 
evidence  of  consent  on  their  part,  and  when  the 
charter  is  granted  no  acceptance  of  it  by  them  other 
than  will  be  implied  from  their  previous  applica- 
tion need  be  shown." 

In  case  of  a  griant  to  an  existing  corporati<m, . 
the  principle  applies,  as  in  case  of  individuals,  that 
an  acceptance  of  the  grant  is  presumed  where  it 
is  beneficial  to  the  g^utee.'* 

Individuals  bound  by  assent.  Where  an  indi- 
vidual corporator  signs  a  call  for  a  meeting  to  be 
convened  for  the  purpose  of  perfecting  the  organi- 
zation of  the  corporation,  he  will  be  presumed  to 
accept  the -charter,  since  the  act  of  making  such 
call  must  of  necessity  have  been  preceded  by  a 
determination  to  accept  the  charter!'*    And  where 


a  voluntary  association  becomes  incorporated  by  an 
act  of  the  legislature,  and  a  majority  of  the  mem- 
bers accept  the  charter,  Bn  member  who  has  united 
in  the  application  for  the  charter  and  who  has  ex- 
pressed no  dissent  thereto  cannot  repudiate  it,  al- 
though he  was  not  present  at  the  organization 
under  the  charter.'* 

[i  101]  f.  Evidence  of  Nonacceptance.  The 
presumption  of  the  acceptance  of  a  charter  is 
rebutted  by  evidence  that  no  proceedings  were  ever 
had  under  it,  although  seven  years  had  elapsed 
since  its  date.'*  A  judgment  of  ouster  for  non- 
user  of  corporate  franchises  is  conclusive  evidence, 
not  impeachable  collaterally,  that  the  franchises 
were  not  accepted.'' 

[(  102]  g.  Qnestions  of  Law  and  of  Fact. 
Whether  an  act  of  incorporation  was  accepted  is 
a  question  of  fact  when  it  depends  upon  whether 
there  was  a  user  or  the  exercise  of  corporate 
powers  under  the  act,  and  not  upon  the  construc- 
tion of  a  written  instrument  or  formal  action 
shown  by  records." 

[$  103]    11.   When  Charters  Take  Effect.'*    The 


8.  Glytnont  Impr.,  etc..  Co.  v. 
Toler,  80  Md.  278,  30  A  681;  AUjr.- 
Gen.  V.  Chlca^,  etc.,  R.  Co.,  86  wis. 
42S;  and  other  cases  In  the  following 
.  note.       s 

[a]  ParfoxBuuusa  of  conOltloaa. — 
The  rule  that  the  acceptance  of  a 
charter,  applied  for,  or  beneficial  to, 
the  corporation  may  be  presumed, 
and  that  slight  acts  of  the  corpora- 
tion looking  toward  an  acceptance 
are  sufficient  to  establish  it,  relates 
to  charters  which  ni^ne  the  corpora- 
tors and  declare  them  Incorporated, 
without  preliminary  steps,  and  does 
not  apply  to  a  charter  not  naming 
the  corporators,  but  prescribing  con- 
ditions by  which  undetermlnate  per- 
sons may  become  incorporated. 
Atty.-Gen.  v.  Chicago,  etc.,  R.  Co.,  SB 
Wis.  426.     See  supra  (  S7. 

9.  U.  S. — U.  S.  Bank  v.  Dandrldge, 
12  Wheat.  64,  6  L.  ed.  652;  Dorsey 
Harvester  Revolving  Rake  Co.  v. 
Marsh,  7  F.  Cas.  No.  4,014,  9  Phila. 
(Pa.)  ZSS;  Newton  v.  Carbery,  18 
Fed.  No.  10.190,  6  Cranch  C.  C.  «J2. 

Ala. — State  v.  Montgomery  Light 
Co.,    102    Ala.    694,    15    S    347. 

Del. — Logan  v.  McAllister,  2  Del. 
Ch.   178. 

Ga. — Augusta,  etc.,  R.  Co.  v.  Au- 
gusta, 100  Ga.  701,  28  8B  126. 

111. — St.  Louis,  etc.,  R.  Co.  v.  Belle- 
ville City  R.  Co.,  158  111.  890,  41 
NB  916;  Illinois  River  R.  Co.  v.  Zim- 
mer,  20  111.  664. 

Me. — Penobscot  Boom  Corp.  v. 
Lamson,   16  Me.   224. 

Mdt — Jackson  v.  Walsh,  76  Md. 
304,  23  A  778;  Hammond  v.  Straus, 
63   Md.    1. 

Mass. — Blandford  School  DIst.  No. 
3  v.  Gibbs,  2  Cush.  39;  Middlesex 
'Husbandmen,  etc.,  Soc.  v.  Davis,  3 
Mete.  133;  Russell  v.  McLellan,  14 
Pick.  68. 

Miss. — ^Perkins  v.  Sanders,  S6 
Miss.   733.  , 

Mo. — ^Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  St  Joseph, 
etc.,  R.  Co.  v.  Shambaugh,  106  Mo. 
867,   17   SW  581. 

N.  H.— Woods  V.  Banks,  14  N.  H. 
101;  Amerlscoggin  Bridge  v.  Bragg, 
11  N.  H.  102;  State  v.  Carr.  6  N.  H. 
367. 

N.  J. — Little  V.  Bowers,  46  N.  J.  L. 
300  [aff  48  N.  J.  L.  370.  5  A  178 
(app  dism  134  U.  S.  647,  10  SCt  620, 
33  L.   ed.   1016)]. 

N.  Y.— Demarest  v.  Flack.  128  N. 
Y.  206,  28  NE  646,  18  LRA  864; 
Astor  V.  New  York  Arcade  R.  Co., 
48  Hun  662.  1  NYS  174  [aff  113  N. 
Y.  98,  20  NE  694,  2  LRA  789];  Wil- 
liams V.  Michigan  Bank,  7  Wend. 
639;  Utlca  Ins.  Co.  v.  Tilman,  1 
.  Wend.  666. 

Pa.— Com.  V.  Cullen,  13  Pa.  133,  68 
AmD  460. 


S.   C. — ^McKay  v.   Beard,   20  S.  C. 

166. 

Vt. — Searsburgh  Tump.  Co.  v. 
Cutler,  6  Vt.  316. 

[a]  Txoot  of  a4iosptaaoe  hj  wit- 
ness of  user. — The  acceptance  of  a 
charter,  and  the  organization  of  a 
corporate  body  under  such  charter, 
may  be  proved  by  a  witness  who 
saw  the  alleged  corporators  In  the 
use  and  exercise  of  the  franchises 
and  powers  conferred  by  the  act  of 
Incorporation.  Wilmington,  etc.,  R. 
Co.   V.    Saunders,  <8    N.    C.    126. 

[b]  Blsctlou  of  otBocrs.— While 
merely  presumptive  evidence,  never- 
theless the  election  of  officers  in  pur- 
suance of  a  new  or  in  the  alteration 
of  an  old  charter  Is  very  strong  evi- 
dence of  the  acceptance  by  the  in- 
corporators of  the  charter  under 
which  such  election  is  held.  Com. 
v.  Cullen.  13  Pa.  133,  144,  63  AmD 
450  (where  it  was  said:  "I  concede, 
there  can  scarcely  be  stronger  evi- 
dence of  acceptance  than  that  fur- 
nished by  an  election  of  corporate 
officers.  In  pursuance  of  a  new,  or 
the  alteration  of  an  old,  charter. 
Rex  v.  Larwood,  1  Ld.  Raym.  29,  91 
Reprint  916;  Newling  v.  Francis.  3 
T.  R.  189,  100  Reprint  626.  Yet. 
like  other  corporate  acts.  It  Is  but 
presumptive  evidence  of  the  prior 
assent  of  the  company,  by  a  vote 
of  its  members,  at  some  supposed 
meeting,  or,  at  least,  of  a  deliberate 
waiver  of  a  vote  by  all  in  the  cor- 
poration having   that  right"). 

Heoesaity  of  express  proof  In  ytcv- 
Ing  Inooiporatlon  see  infra  S  IV'i- 

10.  McKay  v.  Beard,  20  S.  C.  156. 

11.  Gleaves  v.  Brick  Church 
Tump.  Co.,   1   Sneed   (Tenn.)   491. 

19,  Conn. — Hartford  Water  Comrs. 
V.  Manchester,  89  Conn.  671.  96  A 
182 

Del. — Logan  v.  McAllister,  2  Del. 
Ch.  176. 

Ga. — Atlanta  v  Gate  City  Gas 
Light  Co.,  71  Ga.  106. 

Ind. — State  v.  Dawson,  22  Ind.  272. 

Mass. — Middlesex  Husbandmen,  etc., 
Soc.  V.  Davis,  3  Mete.  133. 

Minn. — St.  Paul  Division  No.  1, 
Sons  of  Temperance  v.  Brown,  11 
Minn.  356. 

Miss. — Perkins  v.  Sanders,  66  Miss. 
733. 

Mo. — St.  Joseph,  etc.,  R.  Co.  v. 
Shambaugh,  106  Mo.  667,  17  SW  681; 
Sumrall  v.  Sun  Mut.  Ins.  Co.,  40  Mo. 
27. 

N.  Y.— Demarest  v.  Flack,  128  N.  Y. 
205,  28  NB  646,  13  LRA  854. 

And  see  Hammond  v.  Straus.  68 
Md.  1. 

ra]  AvpUoAtion  followed  by  nisr. 
—In  Talladega  Ins.  Co.  v.  Landers, 
43  Ala.   116.  it  was  held   that,  while 


the  charter  of  a  corporation  must  be 
accepted,  nevertheless  In  cases  of 
private  corporations  created  for  In- 
dividual benefit  the  presumption  Is 
that  they  are  created  at  the  instance 
and  on  the  request  of  the  parties  to 
be  benefitod  thereby,  and  consequent- 
ly are  accfi)ted  by  them,  and  that  If 
they  are  found  exercising  the  privi- 
leges Rrantad  It  will  be  almost  con- 
clusive evidence  of  the  fact  of  ac- 
ceptance. And  see  other  cases  supra 
this  note. 

[b]  A  relmttebl*  prMamptton.— A 
charter  granted  to  certain  persons 
therein  named  is  to  be  presumed 
prima  facie  to  have  been  granted  at 
their  Instance,  and  to  have  been  ac- 
cepted by  them,  but  such  presump- 
tion is  rebutted  by  evidence  that  no 
proceedings  were  ever  had  under  the 
charter,  although  seven  years  had 
elapsed  since  its  date.  Newton  v. 
Carbery,  18  F.  CTas.  No.  10,190,  6 
Cranch  C.  C.  632. 

18.  Atty.-Gen.  v.  State  Bank,  Harr. 
(Mich.)  315,  326  Felt  Dartmouth  Col- 
lege V,  Woodward,  4  Wheat.  (U.  S.) 
6ll,  4  1..  ed.  628].     See  Infra  {  168. 

14.  Gleaves  v.  Brick  Church  Tump. 
Co.,  1  Sneed  (Tenn.)  491. 

15.  Ferris  v.  Strong,  8  Bdw.  (N.  T.$ 
127. 

18.  Newton  V.  Carbery,  18  F.  CJas. 
No.  10.190,  6  Cranch  C.  C.  632.  See 
also  supra  i  100  note  12;  infra  S  177. 

17.  Thompson  v.  New  York,  etc., 
R,  Co.,  8  Sandf.  Ch.  (N.  Y.)  626. 

TaiStmmt  of  onstsr  see  infra  9  178. 

18.  Hammond  v.  Straus,  53  Md.  1; 
Augusta  Mfg.  Co.  v.  Vertress,  4  Lea 
(Tenn.)   76. 

[a]  A  Qitestion  for  the  Jvrr  in  a 
case  tried  before  a  jury.  Hammond 
V.  Straus,  63  Md.  1,  12  (holding  that, 
where  a  corporation  had  been  formed 
and  was  doing  business  under  a  gen- 
eral law,  and  afterward  obtained  a 
special  charter  with  new  and  ex- 
tended privileges,  and  the  fact  of  ac- 
ceptance was  denied,  and  the  proof 
thereof  claimed  to  be  Insufficient,  the 
question  of  acceptance  should  have 
been  submitted  to  the  jury;  and  the 
court  said:  "To  prove  the  fact  of  ac- 
ceptance, It  was  only  necessary  to 
show.  In  connection  with  the  Act  of 
Incorporation  itself,  that  the  parties 
incorporated  had  actually  uned  and 
exercised  the  powers  and  privileges 
conferred  by  the  Act;  and  If  such 
user  and  exercise  of  privileges  could 
only  be  referred  to  the  Act  of  Incor- 

f oration,  such  user  would  fully  jus- 
Ify  the  presumption  that  the  Act  of 
incorporation  had  been  accepted"). 
And  see  Augusta  Mfg.  Co.  v.  Ver- 
tress, 4  Lea  (Tenn.)  76. 

19.  As  to  Inooipoxation  under  ran- 
•ral  law  see  infra  {  110. 
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question  as  to  when  iEt  special  set  of  ineorporaliion 
takes  effect  and  creates  the  coiporation  depends  on 
the  intention.  If  it  is  conditional  upon  organiza- 
tion of  the  corporation  or  upon  performance  of 
other  acts  by  the  persons  to  whom  it  is  granted,  it 
takes  effect  so  as  to  create  a  corporation  when,  and 
not  until,  all  the  conditions  are  performed  or  ful- 
filled, the  franchises  remaining  in  abeyance  in  the 
meantime.^  But  it  takes  effect  at  once  on  accept- 
ance, and  the  corporation  is  created  ipso  facto  and- 
eo  instanti,  if  it  is  in  terms  and  intent  a  present 
grant  of  a  charter,  and  merely  prescribes  conditions 
subsequent  to  be  performed  by  the  incorporators  or 
the  eorporation.*^  The  question  is  one  of-  constmo- 
tion. 

H  104]  12.  OrganizatioiL"  A  special  act  of 
incorporation  may,  as  we  have  seen,  i^uire  organi- 
zation of  the  corporation  as  a  condition  precedent, 
so  that  organization  in  compliance  with  the  terms 


of  the  act  will  be  necessary  to  bring  the  corporation 
into  existence,^  or  it  may  create  a  corporation 
ipso  facto  and  eo  instanti,  and  require  organization 
merely  as  a  condition  subsequent^  so  that  a  failure 
to  organize  in  compliance  with '  its  terms  will  be 
ground  for  forfeiture  or  dissolution  only  at  the 
suit  of  the  state."  In  either  case,  however,  .the 
mandatory  provisions  of  the  statute  must  be  com- 
plied with  in  order  that  there  may  be  a  valid  and 
de  jure  corporation;^  and  the  corporation  must  be 
organized  within  the  time  fixed  either  by  the 
original  statute  6x  by  a  subsequent  statute  extend- 
ing the  time,^  or  within  a  reasonable  time  if  no 
time  is  specified."  But  the  validity  of  the  cor- 
poration will  not  be  affected  by  a  failure  to  com- 
ply .with  mere  directory  provisions  with  respect  to 
its  organization  or  by  immaterial  departures  from 
the  statutory  requirements.^ 

[i  105]     IS.    Segistration.    Unless  required  by 


aa  U.  S. — ITartmouth  College  v. 
Woodward,  4  Wheat  618,  4  It.  ed. 
«4». 

III. — McCartney  v.  ChicaKO,  eta,  R. 
CO..  112  III.  611. 

Md. — Glymont  Impr.,  etc,  Co.  v. 
Toler.  80  Md.  278,  30  A  661. 

Mo. — Columbia  Bottom  Levee  Co. 
T.  Meier.  39  Mo.  63. 

Oh. — Hanna  v.  International  Pe- 
troleum Co.,  23  Oh.  St.  622:  Ashta- 
bula, etc,  Bl  Co.  v.  Smith,  16  Oh.  St. 
J28.  ^ 

Tex. — Williams  v.  State.  28  Tex. 
2«4. 

Coanuncemant  of  oorpont*  astst* 
«aee  vasarally  see  Infra  I  181. 

n.    Arkl— McDonald   v.    Shaw,    81 
Ark.  235,  98  SW  962;  Little  Rock,  etc., 
R.  Co.    V.    Little   Rock,    etc.,    R.    Co., 
!  1(  Ark.   <63:    Blackwell   v.   State,    36 

Ark.    178;    Hammett    v.    Little   Rock, 
etc.,  R.  Co.,   20  Ark.  204. 

Del. — Logan  v.  McAllister,  2  Del. 
a.  178. 

Ga. — ^Atlanta  v.  Oate  City  Gas 
Light  Co..  71  Ga.  106. 

Ind. — Stoops    V.    Grunsburgh,    etc., 
Flank-Road  Co.,  10  Ind.  47;  Judah  v. 
;  American  Live  Stock  Ins.  Co.,  4  Ind. 

333. 

Miss. — Perkins  T.  Sanders,  66  Miss. 
'         7JI. 

Mo. — St.  Joseph,  etc,  R.  Co.  v. 
Shambaugh,   106  Mo.  657,  17  SW  681. 

N.  J. — Union  Water  Co.  v.  Kean,  62 
N.  J.  Eq.  Ill,  27  A  1015  [rev  on 
other  grounds  62  N.  J.  Bq.  813,  31  A 
382,  46  AmSR  638]. 

N.  C. — Seaboard  Air  Line  R.  Co.  v. 
Olive.  142  N.  C.  257.  66  SB  263. 

S.  C. — Cheraw,  etc.,  R.  Co.  v.  White, 
14  S.  C.  61. 

OanmmoaiineBt  of  oozpoxkt*  *■!■*• 
eaee  (aiMrally  see  infra  {  181. 

33.  Plao*  of  aeceptaao*  of  ohartar 
•ad  oMMiliafoii  see  supra  {  99. 

83.  Columbia  Bottom  Levee  Co.  v. 
Meier,  39  Mo.  53;  Union  Water  Co.  v. 
Kean,  62  N.  J.  Bq.  Ill,  27  A  1015 
[rev  on  other  grounds  52  N.  J.  Eq. 
813,  31  A  282,  46  AmSR  538];  Quln- 
Un  v.  Houston,  etc,  R.  Co.,  89  Tex. 
3S6,  34  SW  738.  See  also  supra 
Si  97,  103;  infra  J  181. 

•4.  Ala. — Lehman  v.  Warner,  61 
Ala.  455. 

Ark. — McDonald  v.  Shaw,  81  Ark. 
235,  98  SW  952;  Hammett  v.  Little 
Hock.  etc.  Tl.   Co.,  20  Ark.   204. 

Ind. —  Stoops    v.    Grunsburgh,    etc., 
Plank-Road  Co.,  10  Ind.  47. 
_Mo. — St.    Joseph,    etc,    R.    Co.    v. 
Sharobsngh.  106  Mo.  667,  17  SW  681. 
_  N.  C— Seaboard-  Air  Line  R.  Co.  v.  • 
Olive,  142  N.  C.  267,  66  SE  263. 

OomauauMBmit  of  ootpozst*  odst. 
«ac«  see  infra  (  181. 

Si  Ud. — ^Bonaparte  v.  Baltimore, 
etc..  R.  Co.,  76  Md.  340,  23  A  784. 
.  Mass. — Roosevelt  v.  Hamblln,  199 
Vua.  111.  85  NE  98,  18  LRANS  748: 
Kttama  Land  Co.  v.  Holley,  129 
Uasa  640:  I^adies'  Collegiate  last.  v. 
'rench,  1<  Gray  196. 
,  M.  J. — ^Unlon  Water  Co.  v.  Kean. 
ii  N.  J.  Eq.  Ill,  27  A  1016   [rev  on 


other  grounds  62  N.  J.  Eq.  813,  31 
A  282.  46  AmSR  688]. 

N.  T. — Johnson  v.  Bush,  3  Barb. 
Ch.  207. 

Tex. — Quintan  v.  Houston,  etc,  R. 
Co.,  89  Tex.  366.  34  SW  738. 

Wis. — Atty.-Gen.  v.  Chicago,  etc., 
R.  Co..  35  Wis.  425. 

See  also  supra  ]  97. 

[a]  IBode  of  organlsatioiL — (1) 
Formerly  special  acts  generally 
named  commissioners  to  open  books 
and  receive  subscriptions  to  the 
capital  stock,  and  when  the  pre- 
scribed amount  of  capital  had  been 
subscribed  and  the  necessary  pay- 
ments made,  the  shareholders  elected 
directors  who  appointed  a  president 
and  a  secretary,  or,  in  the  case  of  a 
bank,  a  cashier,  the-  perfomrMince  of 
which  acts  completed  the  organiza- 
tion and  called  the  artificial  being 
Into  existence  and  into  a  con'dttlon 
to  transact  business.  Falconer  v. 
Campbell.  8  F.  Cas.  No.  4,620,  2  Mc- 
Lean 195.  (2)  And  similar  provi- 
sions are  still  to  be  found  In  the 
comparatively  few  special  acts  which 
are  enacted  in  some  of  the  states, 
the  general  rule  now  being,  under 
constitutional  provisions  already  re- 
ferred to,  that  corporations  cannot 
ordinarily  be  created  by  special  act, 
but  must  be  formed  under  general 
laws.  See  supra  t!  68,  67;  Infra 
S  106  et  seq. 

[b1  Where  tlM  cominlasloaws  re- 
fOMd  to  aot  (1)  It  was  held  that  a 
minority  might  proceed  with  the  or- 
ganization of  the  corporation.  Com. 
V.  McKean  Couflty  Bank,  32  Pa.  186. 
(2)  While  a  mandamus  might  be 
granted  in  a  proper  case  to  compel 
them  to  act,  yet  this  was  not  neces- 
sary where  a  majority  of  them  were 
willing  to  act.  Matter  of  White 
River  Bank,  23  Vt.  478. 

[c]  Full  organiiatloii. — A  corpora- 
tion created  by  special  charter  is 
fully  "organised,"  within  Pub.  St. 
(1882)  c  106  i  9,  now  Rev.  L.  c  109 
i  13,  so  as  to  transfer  the  franchise 
from    the    incorporators    to    the    cor- 

g oration,  when  the  first  meeting  has 
een  called,  the  act  of  incorporation 
accepted,  oflflcers  elected,  by-laws  for 
future  meetings  adopted,  and  stock 
subscriptions  accepted;  and  there- 
after the  affairs  of  the  corporation 
are  subject  to  the  control  of  the 
stockholders,    even    if    only    a    small 

?art  of  the  stock  has  been  subscribed 
or  and  accepted,  and  although  no 
payments  have  been  made  thereon, 
no  call  for  payments  having  been 
made.  Roosevelt  v.  Hamblln,  190 
Mass.  127,  85  NB  98,  18  LRANS  748. 

[d]  B*orffaaljmtlon  under  a  sec- 
ond statute  sustained  against  the  ob- 
jection that  the  power  of  the  corpo- 
rators to  organize  had  been  exhausted 
by  a  prior  attempted  organisation  see 
Ladles'  Collegiate  Inst.  v.  French,  16 
Gray  (Mass.)  196. 

avlaonea  and  yrss luuptlon  of  at- 
M)ils*ttoB  see  supra  J  100;  Infra 
11  168,  174. 


OrgaaisatioaL  under  saneral  law  see 
infra  i  158. 

36.  Lehman  v.  Warner,  61  Ala. 
465;  Peo.  v.  Bowen,  30  Barb.  24  [rev 
on  other  grounds  21  N.  T.  617].  See 
supra  J  98. 

[a]  Osnanil  lav  ^ot  applicable. — 
Where  a  special  act  of  Incorporation 
provided  that  the  company  should  be 
deemed  to  be  organized  when  the 
president  should  be  elected,  and 
should  be  deemed  to  be  in  practical 
operation  from,  etc.,  it  was  held  that 
this  relieved  the  corporation  from 
the  obligations  of  the  general  statute 
requiring  corporations  to  organize 
ana  begin  business  within  a  year. 
Peo.  V.  Bowen,  30  Barb.  24  [rev  on 
other  grounds  21  N.  Y.   617]. 

[b]  Oonditton  ■nbaeqnant. — If  the 
provision  as  to  organization  is  a  con- 
dition subsequent,  a  failure  to  or- 
ganize within  the  time  prescribed  by 
the  statute  does  not  prevent  a  valid 
organization  thereafter,  but  merely 
renders  the  corporation  liable  to  pro- 
ceedings by  the  state  to  forfeit  its 
charter.  Lehman  v.  Warner,  61  Ala. 
455;  Seaboard  Air  Line  R.  Co.  v. 
Olive,  142  N.  C.   257,   66  SE  263. 

[c]  Mine  for  organization  «^ 
tanded  by  atatut*. — Johnson  v.  Bush, 
3  Barb.  (Jh.  (N.  Y.)  207. 

37.  State  v.  Bull,  16  Conn.  179; 
Bonaparte  v.  Baltimore,  etc.,  R.  Co., 
75  Md.  340,  23  A  784.  See  also  Union 
Water  Co.  v.  Kean,  52  N.  J.  Elq.  Ill, 
27  A  1016  [rev  on  other  grounds  62 
N.  J.  Eq.  813,  31  A  282,  46  AmSR 
538]. 

Mm*  of  aooeptanee  see  supra  t  98. 

3&  Eakright  v.  Logansport,  etc., 
R.  Co.,  13  Ind.  404;  McCllnch  v. 
Sturgis,  72  Me.  288;  Walworth  v. 
Brackett,  98  Mass.  98;  Newcomb  v. 
Reed,.  12  Allen  (Mass.)  362;  Chester 
Glass  Co.  v.  Dewey,  16  Mass.  94,  8 
AmD  128.  -  See  also  supra  9  97. 

[a]  ZUnstxationa. — (1)  If  in  the 
organization  of  a  corporation  all  the 
requirements  of  a  charter  are  ob- 
served, although  not  in  the  order  pre- 
scribed, the  organization  is  sufficient. 
Thus,  where  the  charter  requires 
that  the  directors  shall  be  named  in 
the  articles  of  association,  it  is  suffi- 
cient compliance  with  the  require- 
ment that  the  articles  are  adopted  at 
the  time  of  electing  directors,  the  re- 
quirement being  only  directory.  Eak- 
right V.  Logansport,  etc.,  R.  Co..  13 
Ind.  404;  Covington,  etc.,  Plank-Road 
Cto.  V.  Moore,  1  Ind.  510.  (2)  And 
where  the  act  incorporating  a'  manu- 
facturing company  required  that  the 
first  meeting  should  be  called  by  a 
majority  of  the  persons  incorporated, 
and  one  of  two  partners  who  were 
jointly  Interested  signed  the  call  in 
the  partnership  name,  in  which  the 
shares  in  the  corporation  were  held, 
the  court  thought  it  sufficient,  al- 
though without  the  names  of  both 
partners  there  was  not  a  majority 
signing  the  call.  Chester  Glass  Co. 
V.  Dewey,  16  Mass.  94,  8  AmD  128. 
(3)  The  organization  of  a  corporatlo^ 
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the  aet  of  ineorporation,  no  registiy  of  the  eharter 
ia  neeeasary.^ 

[i  106]  D.  fiwocporation  under  Genenl  Laws — 
1.  In  GfeneraL  As  has  'already  been  shown,  the 
legislatnie,  instead  of  creating  a  ooiporation  by  a 
special  aet,  which  was  formerly  the  usual  mode^ 
may  enact  a  general  law  authorizing  persons  to 
form  themselves  into  corporate  bodies  by  comply- 
ing with  the  provisions  of  the  statute  as  to  the 
mode  of  organization,  and  by  constitutional  pro- 
vision in  most  jurisdictions  this  is  now  the  only 
way  in  which  corporations  can  be  treated  except  in 
certain  cases  specified  in  the  constitutions.^  In 
most  jurisdictions,  if  not  in  all,  such  enabling 
statutes  have  been  enacted  and  are  now  in  foree.^ 
Coiporations  are  oi^anized  under  such  statute^  in 
two  ways:  (1)  By  procuring  a  charter  from  a 
judicial  court — a  mode  of  organization  which  exists 
in  a  few  states  only,  and  which  is  for  the  most 
part  confined  to  ideal  corporations,  that  is  to  say, 
to  societies  organized  for  ideal,  social,  religions,  or 
mutually  beneficial  purposes,  and  not  having  a  joint 
8tock.°^  (2)  By  entering  into  articles  of  association 
or  incorporation,  signing  and  acknowledging  them 
in  a  prescribed  way,  and  presenting  them  to  some 
ministerial  officer  of  the  state,  generally  the  governor 
or  the  secretary  of  state,  who  examines  them 
and,  having  ascertained  that  they  comply  with  the 
governing  statute  both  as  to  the  purposes  named 
therein  for  which  the  corporation  is  formed,  the 
amount  of  capital  stock,  the  mode  by  which  it  is  to 
be  raised,  and  as  to  matters  of  form  and  detail 
therein  prescribed,  grants  to  the  applicants  a 
document  usually  called  a  certificate  of  incorpora- 
tion, whereupon  the  document  is  recorded  in  the 
office  or  offices  designated  for  such  recordation  by 
the  governing  statute,  generally  in  the  office  of  the 
secretary  of  state,  and  also  in  the  office  of  the 
recorder,  register  of  deeds,  or  clerk  of  the  county 


whieh  is  designated  in  the  artieles  as  the  piineip«l 
place  of  business  of  the  corporation.**  In  many 
jurisdictions  there  are  a  number  of  geaextl  in- 
corporation laws  constituting  one  connected  seheme 
of  legislation  concerning  corporations,  and  whieh 
are  to  be  construed  together,  as  in  New  York,  for 
example,  a  general  corporation  law  and  a  stock  cor- 
poration law  applicable  to  corporations  generally, 
including  coiporatitms  organized  under  other  laws, 
a  general  membership  or  nonstock  corporation  law, 
and  laws  applicable  particularly  to  banking  and 
other  moneyed  corporations,  business  corporations, 
insurance  companies,  railroad  companies,  benevo- 
lent orders,  etc.**  The  principles  applicable  to  stat- 
utes generally  with  respect  to  ascertaining  the 
legislative  intent  apply  in  construing  such  statutes,** 
and  in  determining  whether  they  have  been  re- 
pealed or  amended  by  later  statutes,  and  -  the  ex- 
tent of  repeal  or  amendment.**  A  corporation  can- 
not be  formed  under  a  general  law  except  as  ex- 
pressly authorized  thereby,  and  an  incorporation 
act  cannot  be  extended  by  construction  to  cases 
which  are  not  reasonably  within  its  terms.*'  Of 
course  a  corporation  cannot  be  formed  under  a 
general  law  after  its  enactment  but  before  the 
time  when  it  goes  into  effect.** 

[i  107]  2.  Stotna.  Corporations  organized 
under  a  general  law  stand  upon  the  sam^  footing  as 
corporations  directly  created  by  a  special  act  of 
the  legislature  and  are  governed  by  the  same  prin- 
ciples!* It  has  been  stated  that  the  words  "a 
charter  accepted,"  in  their  usual  meaning,  signify 
under  our  system  of  government  a  special  act  of 
the  legislature,  offering  corporate  existence  and 
franchises  to  designated  individuals  who  thereupon 
accept  the  offer.'"  But  this  is  merely  a  question  of 
intention  and  construction,  and  a  corporation  which 
derives  its  existence  by  virtue  of  organization 
under  the  authority  of  a  general  law  is  thereby 


Is  not  defective  because  a  notice  of 
the  first  meeting  Is  not  served  on 
each  corporator  In  accordance  with 
the  law  of  the  state,  when  It  appears 
that  the  powers  conferred  by  the 
charter   have   been   assumed   by   the 

?>ersons  by  whom  It  was  Intended 
hey  should  be  enjoyed.  McCllnch  v. 
StfirKls.  72  Me.  288.  And  see  Brain- 
tree  Water-Supply  Co.  v.  Bralntree, 
146  Mass.  482,  16  NB  420;  Walworth 
v.  Brackett,  98  Mass.  98;  Newcomb 
T.  Reed.  12  Allen  (Mass.)  362. 

[b]  Prem»t«ir*  orgraolxattOB.— It 
was  held  to  be  no  defense  to  an  ac- 
tion by  a  mutual  insurance  company 
to  collect  assessments  to  show  that 
It  met  and  chose  officers  before  Its 
charter   went   Into    effect.    If,    subse- 

?;uently  to  that  time,  persons  were 
ound  with  the  con.sent  and  under  the 
authority  of  the  designated  corpora- 
tors, and  without  objection  on  the 
part  of  the  commonwealth,  actually 
exercising  the  corporate  power,  and 
claiming  and  using  the  franchise. 
Appleton  Mut.  F.  Ins.  Co.  v.  Jesser, 
5  Allen  (Mass.)   446. 

Bvidmce  of  nonaocaptamo*  of 
diarter  see  supra  {  101. 

Fallnn  to  Issue  cartUoatM  of  Vtoek 
see  infra  {710. 

99.  See  Roll  v.  St.  Louis,  etc. 
Smelting,  etc.,  Co.,  52  Mo.  A,  60. 

Oa  formation  of  corporatios  nnOer 
g«n«ral  law  see  Infra  I  152. 

30.     See  supra  a  56.  68.  64-70. 
'   31.    See  statutory  provisions. 

3iL     See  Infra  {  124  et  seq. 

33.     See  infra  ;   129  et  seq. 

3*.  See  N.  T.  Consbl.  L.  cc  2,  3, 
4,  23,  28,  35,  49;  and  statutory  pro- 
Visions  In  otherjurjsdlctlons. 

[a]     ^  Wew  Tort;  the  general  cor- 

fioratlon   law,   the   stock   porporatlon 
aw,  apd  the  banking  law  constitute 


one  connected  scheme  of  legislation 
concerning  corporations,  and  they 
must  be  construed  together.  Hlrsh- 
fleld  V.  Bopp,  145  N.  T.  8*.  39  NE 
817:  Gause  v.  Boldt.  49  Misc.  840.  99 
NTS  442  [aff  115  App.  Dlv.  897  mem, 
100  NTS  1117  mam  (aff  188  N.  T. 
546  mem,  80  KB  666)]. 

38w  See  Statutes  [tS  Cyc  1102  et 
seal.  ' 

OoBstmotloa  of  obiurtwa  see  infra 
XIV.  A, 

36;  Montel  v.  Consolidation  Coal 
Co.,  39  Md.  164;  Davles  v.  Crelghton, 
33  Gratt.  (74  Va.)  696.  See  Statutes 
[36  Cyc  1053  et  seq,  1068  et  seq]. 

[a]  aaaarol  law  rapaaleO. — A  gen- 
eral lav  authorizing  the  formation 
of  corporations  generally,  or  corpora- 
tions of  a  particular  kind.  Is  repealed 
by  a  subsequent  general  law,  where 
It  appears  that  It  was  Intended  to 
be  a  substitute  for  all  existing  gen- 
eral laws  on  the  same  aubject.  Mon. 
tel  V.  Consolidation  Coal  Co..  89  Md. 
164;  State  v.  Vanderbilt  Univ.  Bd.  of 
Trust,  19  Tenn.  279,  164  SW  1151. 

[b]  Oamaxal  lav  not  i^apaalad. — 
(1)  The  provision  In  an  act  granting 
an  exclusive  franchise  to  build  a  tele- 
graph line  between  two  points,  that 
"no  existing  law  shall  be  so  con- 
strued as  to  conflict  or  interfere  with 
the  provisions  of  this  act,"  does  not 
repeal  the  General  Corporation  Law, 
so  as  to  take  away  the  right  of  form- 
ing corporations  to  build  lines  of 
telegraph  between  those  points,  but 
only  to  subject  subsequent  builders  to 
the  exclusive  prior  right  of  the 
grantees  named  In  the  A.ct.  C!allfornla 
State  Tel.  Co.  v.  Alta  Tel.  Co.,  22  Cal, 
398.  (2)  An  act  providing  a  special 
mode  for  the  Incorporation  of  corpo- 
rations of  a  particular  kind  Is  not 
re^iealed    nor   superseded   by    subse- 


quent statutes  relating  to  corpora- 
tions generally,  empowering  the 
courts  to  grant  charters,  and  merely 
providing  another  method  of  Incor- 
poration, since  they  are  not  Incon- 
sistent or  incompatible  with  the  for. 
mer  act.  Davles  v.  Crelghton,  3S 
Gratt.  (74  Va.)  696.  (8)  And  wher« 
an  act,  although  general  in  its  terms, 
was  evidently  Intended  to  enable  pur- 
chasers of  a  road  constructed  under 
a  special  charter  to  enjoy  the  fran- 
chises thereof  which  were  more  lib- 
eral than  those  of  subsequent  gen- 
eral laws,  it  did  not  repeal  a  general 
law  enacted  before  Its  passage. 
Moore  v.  State,  71  Ind.  478. 

Amandmrat  of  dtartam  anA  vesk- 
aral  laws  as  afFectlng  existing  cor- 
porations see  Infra  }  184  et  seq. 

laapsBl  of  obartam  and  c*naral  lawv 
as  affecting  existing  corporations  see 
Infra  i  184  et  seq. 

87.  Peo.  V.  Toung  Men's  Father 
Matthews  T.  A.  B.  Soc,  41  Mich.  67, 
1  NW  931.  See  also  Factors',  etc., 
Ins.  Co.  V.  New  Harbor  Protection 
COv  37  La.  Ann.  233. 

OompUanoa  with  provlalons  of  MiKt- 
nta  see  Infra  S  111  et  seq. 

Fnrpoaa  of  inoorporatioa  see  infrat 
i  118  et  seq. 

Sa     Haskell  v   Sells,  14  Mo.  A.  91. 

89.  Llthgow  iitg.  Co.  V.  Fitch,  6 
KyL  604;  Abbott  v.  Johnstdwn,  etc, 
R.  Co..  80  N.  T.  27,-86  AmR  672.  And 
see  Infra  {  108. 

4a  Tr*nton  St.  R.  Oo.  V.  TTnlted 
New  Jersey  R.,  etc.,  Co.,  60  N.  J.  ESq. 
500,  606,  46  A  763  (where,  in  an  ac- 
tion Involving  a  provision  embracing 
a  corporation  whose  charter  has 
been  duly  accepted,  the  court  said: 
"The  expressions  used  in  our  street 
railway  statutes  to  indicate  the  docu- 
ment   by    which    a    corporation     is 
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chartered  by  the  state  as  traly  as  a  eoiporation 
created  by  a  speeial  act  of  incorporation/^ 

[\  108]  3.  What  ConcUtatae  the  Charter  and 
Katore  Thereof.  When  a  corporation  is  organized 
under  a  general  enabling  aet,  its  charter  consists 
of  the  provisioas  of  the  existing  state  constitution, 
the  partieolar  statute  under  which  it  is  formed  and 
all  othur  general  laws  which  are  made  applioable 
to  acorporations  formed  thereunder,  and  of  the 
articles  of  aseoeiation  or  incoiporation  filed  there- 
unier,  or  the  eharter  or  eertifieate  of  ineorporation 
granted  by  the  court  or  officer  in  compliance  with 
its  terms;*'  and  its  powers,  rights,  duties,  and  lia- 
b^ties  are  determined  accordijogly.**  The  right  of 
incorporation  conferred  by  a  general  law,  like  the 
light  under  a  special  ehfurter,  is  after  aeeeptanee 
in  the  nature  of  a  contract,  the  terms  and  obligar 
tions  of  which  cannot  be  avoided  without  the  con- 
sent of  the  parties  thereto  ;**  and  the  instrument  of 
incorporation,  in  so  far  as  it  conforms  to  the  pro- 
visions of  the  general  enabling  act  and  the  provi- 
sions of  the  constitution,  becomes  a  eharter,  within 


the  protection  of  the  provision  of  the  constitution 
of  the  United  States  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,  and  is 
therefore  protected  as  a  contract  from  subsequent 
impairment  by  state  action  in  like  manner  as 
special  charters  are  so  protected.** 

[$  109]  4.  Intention  to  Incorporate.  Whether 
a  general  statute  authorizing  the  formation  of  as- 
sociations makes  them  corporations  is  a  question 
of  legislative  intent,  and  no  particular  form  of 
words  is  necessary.  Such  an  intent  is  shown,  and 
they  will  be  corporations,  although  the  words  "cor- 
poration" or  "incorporate"  are  not  used,  if  at- 
tributes or  powers  peculiar  and  essential  to  cor- 
porations are  conferred."  But  they  are  not  cor- 
porations if  the  powers  conferred  are  such  as  may 
be  exercised  as  well  by  individuals  and  unincor- 
porated associations,  unless  there  is  something  else 
in  the  statute  to  show  an  intent  to  create  cor{>orate 
bodies.*'  What  has  been  said  on  this  point  in 
treating  of  incorporation  by  special  acts,  and  the 
cases  there  referred  to,  are  also  applicable  here.** 


fonned  under  the  general  laws  are, 
'articles  of  association,'  'articles  of 
Incorporation  '  'certlflcate  of  Incorpo- 
ration,' 'certificate  of  orRanizatlon.' 
Such  an  instrument  would  not  be 
called.  In  the  ordinary  use  of  words, 
'a  charter  accepted' "}. 

41.  Lindsay,  etc..  Co.  ▼.  Mullen, 
17«  U.  S.  126,  20  set  t26,  44  L..  ed. 
400  (holding  that  the  words  "char- 
tered by  law"  are  not  to  be  under- 
stood as  referring  simply  to  corpora- 
tions incorporated  under  special  acts, 
as  a  corporation  which  is  org^anlzed 
under  a  general  law  Is  as  much 
"chartered  by  law"  as  one  whose  or- 
ranlxation  is  provided  for  by  a  spe- 
cial act);  In  re  Hanson's  Est.,  (S.  D.) 
159  NW  399  (holding  that  a  charter 
granted  under  general  law  is  in  all 
respects  the  equivalent  of  a  charter 
by  special  legislative  act). 

Wli»t  oonatltnteB  the  olisrtar,  aaA 
Bator*  tharaof  see  infra  J  108. 

42.  U.  S. — Interstate  Cons.  St.  R. 
Co.  V.  Massachusetts,  207  U.  S.  79, 
28  set  26.  62  L.  ed.  Ill,  12  AnnCas 
SSS  raff  187  Mass.  436,  73  NB  530, 
11  L.RANS  978,  2  AnnCas  419]:  Ash- 
ley V.  Ryan,  163  U.  S.  436.  14  SCt 
its,  38  L.  ed.  773  [atf  49  Oh.  St.  604, 
II  NE  7211:  Chicago,  etc.,  R.  Co.  v. 
Cntts.  94  U.  S.  166,  24  L.  ed.  94; 
Miller  V.  New  York.  16  Wall.  478,  21 
L.  ed.  98;  Republican  Mountain 
Silver  Mines  v.  Brown,  68  Fed.  644, 
7  CCA   412,    24  LRA   77<. 

AlSL — Grangers'  L.,  eta,  Ins.  Co.  v. 
Kamper,  73  Ala.  326. 

Ark. — Arkansas  Stave  Co.  v.  State, 
94  Ark.  27,  125  SW  1001.  140  AmSR 
103,  27  LRANS  266;  Ocan  Lumber 
Co.  v.  Biddle,  87  Ark.  687,  113  SW 
796. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago.  199  III.  484.  66  NB  451,  69 
LRA  631;  Btxier  v.  Summerfleld.  195 
HI.  147,  62  NB  849;  Danville  v.  Dan- 
ville Water  Co.,  178  111.  299,  63  NE 
118.  69  AmSR  304;  Peo.  v.  Chicago 
Gas  Trust  Co.,  130  111.  268.  22  NE  798, 
17  AmSR  319,  8  LRA  497;  Chicago 
Open  Bd.  of  Trade  v.  Imperial  Bldg. 
Co..  136  111.  A.  606. 

Ind. — ^Westport  Stone  Co.  v. 
Thomas.  176  Ind.  819,  94  NE  406,  86 
LRANS  646;  Bent  v.  Underdown,  156 
Ind.  516.  60  NE  307-  State  v.  Ander- 
son. 31  Ind.  A.  34,  67  NE  207. 

Iowa. — Traer  v.  Lucas  Prospecting 
Co..  124    Iowa  107,   99  NW  290. 

Ky. — Croninger  v.  Bethel  Grove 
Camp  Ground  Assoc.  166  Ky.  866,  161 
SW  280. 

La. — State  V.  People's  F.  Ins.  Co., 
126  La.  548,  S2  S  768  (law  governing 
dissolution). 

Md. — 'TVebater  v.  Susquehanna  Pole 
Line  Co..  lit  Md.  416,  76  A  254,  21 
AnnCas  867, 

Mass. — ^Brajntree  Water-Supply  Co. 
V.  Bralntree,  146  Mass.  482,  16  NE 
420.  ^ 


Mich, — Taggart  v.  Perkins,  73  Mich. 
303.  41  NW  426;  Van  Etten  v.  Baton. 
19  Mich.  187. 

Mo. — O'Brien  v.  Cummlngs.  13  Mo. 
A.   197. 

Nebr. — Lincoln  Shoe  Mfg.^^Co.  v. 
Sheldon,  44  Nebr.  279,  62  NW  480; 
Abbott  v.  Omaha  Smelting,  etc.,  Co., 
4  Nebr.  416. 

Oh. — Cronin  v.  Potters'  Co-op  Co., 
11  Oh.  Dec.  (Reprint)  .748,  29  ClncL 
Bui  62. 

Pa. — Society  for  Visitation  of  Sick, 
etc.  v.  Com.,  52.1>a.  125,  91  AmD  139. 

S.  D. — In  re  Hanson,  159  KW  399. 

Utah. — North  Point  Cons.  Irr.  Co. 
V.  Utah,  etc..  Canal  Co.,  16  Utah  246, 
62  P  168,  67  AmSR  607,  40  LRA  851. 

Va. — Supreme  Lodge  K.  P.  v. 
Weller,  93  Va.  605,   25  BB  891. 

[a]  Othar  statagBiaots  of  xvJbj— 
(1)  "The  charter  of  a  corporation, 
formed  under  the  general  Incorpora- 
tion act,  does  not  consist  of  its  arti- 
cles of  association  alone,  but  of  such 
articles  taken  in  connection  with  the 
law  under  which  the  organisation 
takes  place.  The  provisions  of  the 
law  enter  into  and  form  a  part  of 
the  charter."  Danville  v.  Danville 
Water  Co.,  178  111.  299.  806,  63  NB 
118.  69  AmSR  304.  And  see  other 
cases  supra  this  note,  and  infra 
XIV,  A.  (2)  "The  charter  of  a  cor- 
poration formed  under  a  general  law 
consists  of  its  articles  of  incorpora- 
tion, taken  in  connection  with  the 
law  under  which-  the  organization 
takes  place.  The  provisions  of  the 
law  enter  into  and  form  a  part  of 
its  charter,  and  the  charter,  thus  con- 
strued, contains  the^  'terms  of  the 
agreement  of  the  association  be- 
tween the  shareholders,  and  Indicates 
the  character  and  extent  of  the  busi- 
ness in  which  tne  company  shall  en- 
gage.' "  Traer  v,  Lucas  Prospecting 
Co.,  124  Iowa  107,  99  NW  290.  (3) 
"The  defendant  was  created  under 
and  by  virtue  of  the  general  Incor- 

{>oratlon  laws  of  the  State,  and  these 
aws  were  enacted  in  pursuance  of 
the  provisions  of  the  Constitution  of 
the  State.  Those  laws  and  the  con- 
stitutional provisions  became  a  part 
of  the  charter  under  which  defendant 
was  organised."  Arkansas  Stave  Co. 
V.  State.  94  Ark.  27,  82,  126  SW  1001, 
140  AmSR  108,   27   LRANS   266. 

[b]  OoBfliot  WtwvsBL  artUlMi  or 
esrtUloate  sad  statotai— When  the 
articles  or  certlflcate  conflict  with 
the  statute  under  which  the  corpora- 
tion was  formed  the  statute  must 
prevail.  Republican  Mountain  Silver 
Mines  V.  Brown,  68  Fed.  644,  7  <XM. 
412,  84  LRA  776. 

[c]  Oluurtor  naatsA  Itj  eenxt^^ 
Society  for  Visitation  of  Sick.  etc. 
V.  Com.,  68  Pa.  126,  91  AmD  189. 
And  see  Infra  {  124  et  seq. 

[d1  Vrovlsloa  sot  aaaboOlsd  ia 
otactaci  rspsaL    A  oorporatlon  la  not 


exempted  from  a  provision  of  the 
general  law  under  which  it  is  incor- 
porated by  reason  of  the  fact  that 
such  provision  is  not  embodied  in 
its  charter,  nor  by  a  subsequent  re- 
peal of  the  provision,  unless  the 
amendment  clearly  provides  that  it 
shall  be  retroactive.  Supreme  Lodge, 
K.  P.  V.  Weller,  98  Va  606,  26  SB 
891. 

43.  See  cases  In  preceding  note. 
Scope  of  corporate  powers  f«nsr> 

■Ut  see  infra  XIV,  A. 

44.  Interstate  Cons.  St.  R.  Co.  v. 
Massachusetts.  207  U.  S.  79,  28  SCt 
26,  62  L.  ed.  Ill,  12  AnnCas  665  faff 
187  Mass.  436,  73  NB  580,  11  LRANS 
973,  2  AnnCas  4191;  Murphy  v. 
Worcester  Cons.  St.  R.  Co.,  (Mass.) 
86  NB  607,  609;  Abbott  v.  Johns- 
town, etc.,  R.  Co.,  80  N.  Y.  27.  36 
AmR  S72;  Darga  v.  Horicon  Iron 
Mfg.  Co.,  22  Wb.  417.  See  Infra  J 
162. 

"It  has  come  into  being,  and  has 
consented  to  come  into  being,  sub- 
ject to  tnese  restrictions  and  cannot 
be  heard  to  complain  of  them." 
Murphy  v.  Worcester  Cons.  •  St.  R. 
Co.,   supra. 

Ca]  Xllnstratioa. — In  pursuance  of 
the  provisions  of  the  charter  arbitra- 
tors were  appointed  to  determine  a 
controversy  between  the  corporation 
and  another  party  in  relation  to  the 
flowaga  of'  the  corporation's  lands; 
the  charter  provided  conditions  reg- 
ulating the  appeals  from  the 
awards;  It  was  held  that  the  cor- 
poration was  bound  by  its  charter 
and  had  no  right  of  appeal  from  the 
award.  Darge  v.  Horicon  Iron  Mfg. 
Co..  22  Wis.  417. 

45.  cniicago,  etc.,  R.  Co.  v.  Cutts, 
94  U.  S.  155,  24  L.  ed.  94;  Miller  v. 
New  York,  15  Wall.  (U.  3.)  478.  21 
L.  ed.  98;  Capital  City  Gaslight  Co. 
V.  Des  Moines,  72  Fed.  829;  Arkansas 
Stave  Co.  V.  state,  84  Ark.  27,  125 
SW  1001,  140  AmSR  103,  27  LRANS 
265.  See  infra  S  162;  Constitutional 
Law  ;  648  et  seq. 

48.  Liverpool,  etc.,  Ins.  Co.  v. 
Oliver,  10  Wall.  (U.  S.)  666,  19  L.  ed. 
1029;  In  re  Carthage  Lodge  1.  O.  O. 
P.,  230  Fed.  694,  700  [quot  Cyc];  An- 
drew Bros.  Co.  V.  Youngstown  Coke 
Co.,  86  Fed.  586,  SO  CCA  293;  Thomas 
V.  Dakln,  22  Wend.  (N.  Y.)  9;  S.  L. 
D.  H.  V.  Van  Camp,  (a  D.)  lit  NW 
645. 

4T.  Myers  v.  Irwin,  2  Serg.  &  R. 
(Pa.).  368. 

'  [a]  aiTutraUoii,— Thus  it  was 
held  that  the  act  of  March  88.  1808, 
enaotlng  that,  if  any  association  of 
eltlsens  should  thereafter  be  formed 
for  banking  purposes,  each  member 
should  be  personally  liable  for  its 
debts,  was  not  an  implied  Incorpora- 
tion of  such  society.  Myers  v.  Irwin, 
8  Serg.  &  R.   (Pa)  868.  ^  —t  ^ 

M.    8e*  sspn  I  8*. 
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•[$  110]  6.  When  Life  of  Oorporatton  0<nn- 
mences;  Acceptance  of  Oluater.  Where  the  govern- 
ing statute  points  out  the  manner  in  which  the 
corporation  shall  be  organized,  and  the  direction  of 
the  statute  is  followed,  this  brings  the  coloration 
into  existence,  so  that  it  may  enter  upon  the  ob- 
jects of  its  creation.**  Thns  the  corporation  is  gen- 
erally deemed  to  exist  from,  and  only  from,  the 
time  when  the  articles  or  the  certificate  of  incor- 
poration prescribed  by  the_  governing  statute  is 
executed,  acknowledged,  and  recorded,  or  filed  for 
record,  in  accordance  with  the  governing  statute, 
or  when  the  certificate  or  charter  is  issued  or  ap- 
proved by  the  oflOicer  or  court  as  required  by  the 
statute;  and  thereafter  the  lawfulness  of  the  exist- 
ence of  the  corporation  cannot  be  collaterally  at- 
tacked or  denied  in  controversies  between  the  cor- 
poration and  private  parties,  but  can  be  assailed 
only  in  an  action  by  the  state  to  vacate  its  fran- 
chise8.°°  The  genend  law  is  in  effect  the  offer  of  a 
eharter  by  the  state,  and  the  offer  is  accepted,  so 


as  to  create  the  prescribed  powers,  rights,  duties, 
and  liabilities,  when  persons  who  are  within  the 
terms  of  the  statute  sign  the  articles  of  association 
and  perform  the  other  conditions  prescribed. by  the 
statute.'^  On  the  other  hand,  all  conditions  prece- 
dent prescribed  by  the  statute  must  be  complied 
with,  and  until  then,  as  a  rule,  no  corporate  exist- 
ence, either  de  jure  or  de  facto,  can  be  acquired.^' 
[$  111]  6.  Oompliaace  with  Provisions  of  Stat- 
ute in  Oeneral — a.  General  Bnle;  Oonditions  Prece- 
dent. Corporations  are  creatures  of  the  law,  and 
can  only  come  into  existence  in  the  manner  pre- 
scribed by  law."^  As  has  already  been  stated,  gen- 
eral laws  authorizing  the  formation  of  corporations 
are  general  offers  to  any  persons  who  may  bring 
themselves  within  their  provisions;  and  if  condi- 
tions precedent  are  prescribed  in  the  statute,  or 
certain  acts  are  required  to  be  done,  they  are  terms 
of  the  offer,  and  must  be  complied  with  substan- 
tially before  legal  corporate  existence  can  be  ac- 
quired." 


49.  Southern  KanstUL  etc.,  R.  Co. 
V.  Towner,  41  Kan.  72,  21  P  221; 
Chlcatro,  etc.,  R.  Co.  v.  Stafford 
County,  36  Kan.  121,  12  P  693; 
Columbia  Bottom  Levee  Co.  v.  Meier, 
89  Mo.  SS:  O'Brien  v.  CummlnKS,  13 
Mo.  A.  197;  Peo.  v.  Brown,  30  Barb. 
24  [rev  on  other  CTOunds  21  N.  Y. 
617];  Campbell  v.  Taxlcabs  Verrals, 

27  Ont.  L.  141,  4  OntWN  28,  23 
OntWR  8,  1  DomLR  91.  See  also 
McCartney  v,  Chicaso,  etc.,  R.  Co., 
112  111.  611,  as  to  when  the  charter 
of  a  railway  was  deemed  to  be  In 
operation  within  the  meaning  of  a 
clause  of  the  constitution  of  Illlnals 
abrogating  corporate  charters  not  In 
operation. 

80.    See  Infra  {  180. 

Bl.  Spring  Valley  Water  Works  v. 
San  Francisco,  22  Cal.  434:  Glymont 
Impr.,  etc.,  Co.  v.  Toler,  80  Md.  278, 
30  A  651;  Benbow  v.  Cook,  IIB  N.  C. 
324,  20  SE  453,  44  AmSR  454.  And 
see  infra  i  lll.et  sea. 

[a]  Aooeytano*  inpllad  ftom  nser. 
— Demarest  v.  Flask,   128   N.   Y.   205, 

28  NB  646.  18  LRA  864  [aff  16  Daly 
387,  11  NY8  83].     See  Infra  t  226.*^ 

[b]  .  PxMomptlon  of  •ooeirtanoe. — 
In  Pennsylvania  after  letters  patent 
have  been  issued  by  the  government 
to  a  corporation  as  requrred  by  the 
general  law,  assent  to  the  grant  is 
presumed.  Rathbone  v.  Tioga  Nav. 
Co.,  2  Watts  &  S.  (Pa.)  74.  See  also 
supra  i  100. 

[c]  BUbmextatUm  ot  raqnlxcd 
•noaBt  of  ospltal  stoek  aeeMsary. — 
Olobe  Realty  Co.  v.  Whitney,  106  I>a. 
257,   80  S  746.     See  Infra  {   165. 

58.    See  infra  I  111  et  seq. 

B3.  Helsen  v.  Churchill,  206  Fed. 
368.  126  CCA  78;  Melnhard  v.  Bedlng- 
fleld  Mercantile  Co.,  4  Ga.  A.  176,  61 
SE  34;  and  other  cases  in  the  follow- 
ing note. 

84.  U.  S. — American  Ball  Bearing 
Co.  V.  Adams,  222  Fed.  967  [rev  on 
other  grounds  231  Fed.  960,  146  CCA 
146];  Helsen  v.  Churchill,  205  Fed. 
868,  126  CCA  78;  Harrill  v.  Davis.  168 
Fed.  187.  94  CCA  47,  22  LRANS  1153 
[rev  7  Ind.  T.  1B2.  104  SW  673.  15 
AnnCas  1134];  Elgin  Nat.  Watch  Co. 
V.  Loveland.  132  Fed.  41  [app  dlsm 
133  Fed.  1021  mem,  66  CCA  680  mem] 
(under  Illinois  statute);  W.  L.  Wells 
Co.  v.  Avon  Mills,  128  Fed.  369.  63 
CCA  111  [rev  118  Fed.  190.  but  rev 
on  other  grounds  198  V.  S.  177,  25 
set   640,   4l   L.   ed.   1003]. 

Ark. — Midland  Bank  v.  Harris.  114 
Ark.  344,  170  SW  67,  AnnCasl916B 
1266. 

Cal. — San  Diego  Oas  (Jo.  v.  Frame, 
137  Cal.  441,  70  P  441;  Wall  v.  Mines, 
130  Cal.  27.  62  P  386;  Peo.  v.  Golden 
Gate  Lodire  No.  6.  B.  P.  O.  E.,  128 
Cal.  257,  80  P  865;  Martin  v.  Deets, 
102  Cal.  66,  36  P  S68,  41  AmSR  151; 
•Peo.  V.  Monteclto  Water  Co..  97  Cal. 
S76,    32    P    286.    83    AmSR    172;    Mc- 


C^llion  V.  Hibemia  Sav.,  etc.,  Soc, 
70  Cal.  163,  12  P  114;  Peo.  v.  Self- 
ridge,  62  Cal.  331;  Peo.  v.  Chambers, 
42  Cal.  201;  Harris  v.  McGregor,  29 
Cal.  124;  Mokelumne  Hill  Canal, 
etc.,  Co.  v.  Woodbury,  14  Cal.  424, 
73  AmD  658. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263.  40  P  467,  62  AmSR 
220,  29  LRA  143;  Bates  v.  Wilson, 
14  Colo.  140,  24  P  99;  Peo.  v.  Cheese- 
man,  7  Colo.  376,  3  P  716;  Aspen 
Water,  etc.,  Co.  v.  Aspen,  6  Colo.  A. 
12    37  P  728 

b.  C. — Washington  City  Fifth  Bap- 
tist Church  v.  Baltimore,  etc.,  R.  Co., 
16   D.  C.   43. 

Ga. — Ward-Trultt  Co.  v.  Bryan  & 
Lamb,  144  Ga.  769.  87  SB  1037;  In  re 
peveaux,  64  Ga.  673;  Melnhard  v. 
Bedlngfleld  Mercantile  Co.,  4  Ga.  A. 
176,    61   SE   84. 

111.— Peo.  V.  Mackey,  266  111.  144, 
99  NE  370;  Gade  v.  Forrest  Glen 
Brick,  etc.,  Co.,  165  111.  367,  46  NE 
286;  Loverln  v.  McLaughlin,  161  111. 
417,  44  NE  99;  Gent  v.  Manu- 
facturers', etc.,  Mut.  Ins.  Cto.,  107  111. 
652;  Bigeiow  v.  Gregory,  73  111.  197 
[expl  Cross  v.  PinckneyvlUe  Mill 
Co.,  17   111.  54). 

Ind. — Holman  v.  State,  106  Ind.  669, 
6  NE  702;  State  v.  Beck,  81  Ind.  500; 
Miller  V.  Wild  Oat  Gravel  Road  Co., 
62  Ind.  61;  Reed  v.  Richmond  St.  R. 
Co.,  60  Ind.  342;  Indianapolis  Fur- 
nace, etc.,  Co,  V.  Herkimer,  46  Ind. 
142;  Busenback  v.  Attica,  etc..  Gravel 
Road  Co.,  43  Ind.  265;  Mclntlre  v. 
McLain  Ditching  Assoc,  40  Ind.  104; 
O'Reiley  v.  Kankakee  Valley  Drain- 
ing Co.,  32  Ind.  169;  West  v.  Bullskin 
Prairie  Ditching  Co.,  U  Ind.  138; 
New  Eel  River  Draining  Assoc,  v. 
Durbin,  80  Ind.  173;  Eakright  v. 
Logansport,  etc.,  R.  Co..  13  Ind.  404: 
Shick  V.  CItisens'  Bnterprlse  Co.,  15 
Ind.  A.  329,  44  NE  48,  57  AmSR  230. 
See  also  Broolwille,  etc.,  Turnp.  Co. 
V.  McCarty,  8  Ind.  392,   65  AmD  768. 

Iowa. — Clinton  Novelty  Iron  Works 
V.  Neiting,  134  Iowa  311,  111  NW 
974;  Seaton  v.  Grimm,  110  Iowa  145, 
81  NW  225;  Sweney  v.  Talcott,  85 
Iowa  103,  52  NW  106;  Clegg  v. 
Hamilton,  etc..  County  Grange  Co.,  61 
Iowa  121,  15  NW  865;  Kaiser  V. 
Lawrence  Sav,  Bank,  66  Iowa  104,  8 
NW  772,   41  AmR  85. 

Kan. — Walton  v.  Oliver.  49  Kan. 
107,  30  P  172,  33  AmSR  866:  Hunt  v. 
Kansas,  etc..  Bridge  Co.,  11  Kan.  412; 
McLennan  v.  Hopkins,  2  Kan.  A.  260, 
41  P  1061. 

Ky. — Cheaney  v.  Bruner,  141  Ky. 
32,  132  SW  167;  Cincinnati  Cooperage 
Co.  v.  Bate,  96  Kv.  3B6,  26  SW  638. 
16  KyL  626,  49  AmSR  300;  Walton  v. 
Riley.  85  Ky.  418.  8  SW  605.  9  KvL 
29;  Helnig  v.  Adams,  etc.,  Mfg.  Co., 
81  Ky.  30(1.  5  KyL  281;  Robinson  ▼. 
Harris,  6  KyL  928.  12  Ky.  Op.  684; 
Rice  V.  Clark,  4  Ky.  Op.  355. 


La. — Globe  Realty  Co.  v.  Whitney, 
106  La.  257.  30  S  746;  Williams  v. 
Hewitt.    47   La.  Ann.    1076,    17   S   496, 

49  AmSR  394;  Field  V.  Cooks,  16  La. 
Ann.  153-  Ahrens,  etc.,  Mfg.  Co.  v. 
Caire,   5   La.  A.    (Orleans)    164. 

Me. — Richmond  Factory  Assoc,  v. 
Clarke,   61  Me.  861. 

Md. — National  Shutter  Bar  Co.  v. 
Zimmerman,  110  Md.  313,  73  A  19; 
Murphy  v.  Whitney,  102  Md.  501:,  63 
A  6$:  Cleaveland  v.  MuUln,  96  Md. 
698,  54  A  665;  Maryland  Tube,  etc.. 
Works  V.  West  End  Impr.  Co..  87  Md. 
207,  39  A  620,  39  LRA  810:  Franklin 
Fire  Ins.   Co.  v.  Hart,  81   Md.  69. 

Mass. — Whiting  v.  Barton,  204 
Mass.  169,  90  NB  528;  Montgomery 
V  Forbes,  148  Mass.  249,  19  NE  342; 
Utley  V.  Union  Tool  Co.,  11  Gray  189. 

Mich. — ^Atty.-Gen.  v.  Lorman,  69 
Mich.  167,  26  NW  811.  60  AmR  287; 
Atty.-Gen.  v.  Hanchett,  42  Mich.  488, 
4  NW  182:  Doyle  v.  Misner,  42  Mich. 
332    3  NVv  988 

Minn.— State  v.  Critchett,  87  Minn. 
13,    32   NW   787. 

Mo. — Lukens  v.  International  L. 
Ins.  Co.,  269  Mo.  574,  191  SW  418; 
Taylor  v.  St.  Louis  Nat.  L.  Ins.  Co„ 
266  Mo.  283.  181  SW  8;  Hurt  v.  Sal- 
isbury,  66  Mo.   310. 

Mont. — Herges  v.  Altenbrand.  45 
Mont.  356,  123  P  21;  Teltie  v.  Boes- 
man,  12  Mont.  404,  81  P  371. 

Nebr. — State  v.  Searle,  46  Nebr. 
269,  126  NW  590:  SUte  v.  North- 
western Trust  Co.,  72  Nebr.  49T,  101 
NW  14;  Lusk  v.  Riggs,  70  Nebr.  718, 
97  NW  1033;  Capps  v.  Hastings 
Prospecting  Co..  40  Nebr.  470,  B8 
NW  966,  42  AmSR  677,  24  LRA  269; 
Livesey  v.  Omaha  Hotel  Co.,  8  Nebr. 
60;  Abbott  v.  Omaha  Smelting,  etc., 
Co.,  4  Nebr.  416. 

N.  H. — Kennett  v.  Woodworth- 
Mason  Co.,  68  N.  H.  432,  89  A  585; 
Unity  Ins.  Co.  v.  (3ram,  48  N.  H. 
636. 

N.  J. — Jersey  City  Gas  Co.  v. 
Dwlght.   29  N.  J.  Bq.  242. 

N.  T. — New  York  Cable  Co.  v.  New 
York,  104  N.  Y.  1,  10  NB  332;  l,ake 
Ontario,  etc.,  R.  Co.  v.  Mason,  16 
N.  Y.  461:  Peo.  V.  State  R.  Comrs.. 
106  App.  Dlv.  273,  93  NYS  584;  Car4l 
V.  Moore,  68  App.  Dlv.  327,  74  NYS 
18  raff  173  N.  Y.  598  mem,  66  NE 
1106  mem];  Childs  v.  Smith,  66  Barb. 
45,  38  HowPr  328  [rev  on  other 
grounds  46  N.  Y.  34];  Burt  v.  Farrar, 
24  Barb.  618:  Barney  v.  Whalen,  66 
Misc.  278.  106  NYS  434;  New  York 
Fire  Dept.  v.  Kip,  10  Wend.  266; 
Volk    V.    Crandall,    1    Sandf.    Ch.    179. 

N.  C. — Klnston,  etc.,  R.  Co.  v. 
Stroud,  132  N.  C.  413.  43  SE  918; 
Wilmington,    etc,    R.    Co.    v.    Wright, 

50  N.  C.   304. 

Oh. — Parkside  Cemetery  Assoc,  v. 
(^eveland.  etc..  Tract.  Co..  93  Oh.  St. 
161.  112  NE  696;  Queen  City  Tel.  Co. 
V.  Cincinnati.   73   Oh.   St.   64,   76  NB 
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[f  112]  b.  Applicatioiu  of  Sole.  This  rule  has 
been  applied,  for  example,  to  a  general  statute  au- . 
tfaoriziiig  the  formation  of  a  corporation  to  supply 
a  city  with  water  whenever  the  common  council  of 
the  eity  shall,  by  zesoliition,  declare  it  expedient  to 
have  waterworks  constructed  and  inexpedient  for 
the  eity  to  construct  the  scune,  such  a  resolution  by 
the  common  conneU  being  considered  a  condition 
precedent  to  the  l^al  existence  of  a  corporation 
oiganized  under  the  statute.'^  The  rule  has  also 
been  applied  under  most  statutes,  as  will  be  seen 
in  subsequent  sections,  to  requirements  that  there 
Bhall  be  a  certain  number  of  associates;**  that  there 
dudl  be  written  articles  of  agreemadt  or  associa- 
tion, duly  signed  and  acknowledged  or  verified;" 
that  the  articles  of  agreem«it  or  association  shall 
set  forth  certain  facts;"  that  there  shall  be  a 


'publication .  of  notice  of  organization  or  of  the 
articles  or  certificate  i'^  that  the  articles  or  associa- 
tion shall  be  approved,  or  a  charter  or  certificate  of 
incorporation  issued  or  decreed,  by  the'  proper 
ofScer,  court,,  or  judge;*"  that  the  articles,  certifi- 
cate, or  charter  shall  be  filed  or  recorded  in  a  cer- 
tain office;"  that  a  certain  amount  of  the  capital 
stock  shall  be  subscribed,  or  both  subscribed  and 
paid  in;''  that  the  approval  of  a  particular  state 
board  or  officer  shall  be  obtained;  that  a  certain 
tax  or  fees  shall  be  paid,"  etc. 

[$  113]  c.  Substantial  Oompliamoe  with  St«tate 
Sufficient.  In  organizing  a  corporation  only  a  sub- 
stantial compliance  with  the  provisions  of  the  stat- 
ute' is  ^required,  even  as  against  the  state,*'  and  it 
has  been  held  that  {;he  performance  of  conditions 
precedent  to  the  incorporation  or  organization  of 


192;  State  v.  Insurance  Co.,  49  Oh. 
8t  440,  31' NB  658,  24  AmSR  E73,  16 
LRA  611:  Farmers"  Co-op.  Trust  Co. 
V.  Floyd,  47  Oh.  St.  62B,  26  NB  110, 
21  AmSR  846.  12  LRA  346:  State  v. 
Central  Ohio  Mut  Relief  Assoc,  29 
Oh.  St  S99. 

Or. — Goodale  Lumber  Co.  v.  Shaw, 
41  Or.  544,  69  P  646;  Coyote  Qold, 
etc.,  Mln.  Co.  ▼.  Ruble,  8  Or.  284. 

Pa. — ^Tonge  ▼.  Item  Pub.  Co.,  244 
Pa.  417,  91  A  229;  Braddock  v.  Penn 
Water  Co.,  189  Pa.  J79,  42  A  IB; 
Guckert  v.  Hacke,  159  Pa.  103,  28  A 
J49-  Boyd  V.  Peach  Bottom  R.  Co., 
90  Pa.  189;  tieljrhty  v.  Susquehanna, 
etc.  Tump.  Co.,  14  Sery.  &  R.  434; 
In  re  Board  of  Real  Sst.  Brokers,  21 
Pa.  Dlst.  69:  In  re  Norrlstown  Master 
Builders'  Exch.,  12  Pa.  Dlst.  670.  19 
UontK-  Co.  102;  In  re  National  Metal 
Edge  Box  Co..  80  Pa.  Co.  273;  In  re 
Philadelphia  ArUsans'  Ins.,  S  Phila. 
229. 

S.  C. — ^Meyer  v.  Branson,  104  S.  C. 
(4.  88  SB  369. 

S.  D. — Thomas  v.  'Wilcox,  18  8.  T>. 
625,  101  NW  1072. 

Tenn.— Carpenter  v.  Frasler,  102 
Tenn.  462.  52  S'W  858;  Brewer  v. 
State.  7  Lea  682. 

Tex. — Qulnlan  v.  Houston,  etc,  R. 
Co.,  89  Tex.  356,  34  8W  738;  De  Soto 
Bank  V.  Reed,  60  Tex.  Civ.  A.  102, 
108,  109   S'VSr   266   [clt  Cycl. 

VL— Lawrle  v.  Sllsby,  76  Vt.  240, 
CI  A  llOS.  104  AmSR  927;  Corey  v. 
Morrill,   61  Vt.  698,  17  A  840. 

Wash. — Bash  v.  Culver  Gold  Mln. 
Co^7  Wash.  122,  34  P  462. 

W.  Va. — Chllds  v.  Hurd,  82  W.  Va. 
66,  9  SB   162. 

Wis. — Slocum  v.  Head,  105  'Wis. 
431.  81  NW  678,  60  LRA  324;  Ber- 
geron V.  Hobbs,  96  "Wis.  641,  71  NW 
1056,  65  AmSR  85;  BadKer  Paper  Oo. 
r.  Rose,  95  Wis.  146,  70  NW  302,  37 
LRA  162. 

Bng. — ^In  r«  Crown  Bank,  44  Ch. 
D.  634. 

Que. — St.  Narcisso  Butter,  etc, 
Mfg.  Co.  y.  Demers,  50  Que.  Super. 
6,   49    Que.    Super.    404. 

[a]  Vo  eorpoxM*  Mdstsaoa  antU 
■tatBto  eomffUed  wltlu—(l)  in  Qent 
T.  Manufacturers',  etc.,  Mut.  Ins.  Co., 
107  111.  662,  658.  the  court  said: 
"That  a  corporation  should  have  a 
full  and  complete  organization  and 
existence  as  an  entity  before  it  can 
enter  into  any  kind  of  a  contract  or 
transact  any  business,  would  seem 
to  be  self  evident.  ...  A  corpora- 
tion, until  organized,  has  no  being, 
nunchises  or  faculties.  Nor  do 
those  engaged  in  bringing  it  Into 
being  have  any  power  to  bind  It  by 
contract,  unless  so  authorized  by  the 
charter.  Until  organized  as  author- 
ized by  the  charter  there  Is  not  a 
corporation,  nor  does  it  possess  fran- 
chises or  faculties  for  it  or  others 
to  exercise,  until  it  acquires  a  com- 

Slete  existence."  See  also  Owen  v. 
hepard,  69  Fed.  746,  8  CCA  244; 
Loverln  v.  McLaughlin,  161  111.  417. 
44  KB  99;  and  other  cases  supra 
thia  note.  (2)  A  corporation  must 
have  full  and  comolete  organlzatloh 
tad  tixiatence  aa   an  entity  and   in 


accordance  with  the  laws  to  which 
it  owes  its  origin  (before  it  can  as- 
sume Its  franchises  or  enter  Into  any 
kind  of  contract  or  business.  Mc- 
Vlcker  v.  Cone.   21   Or.   353,   28 /P  76. 

lb]  la  the  federal  oonrta  whether 
or  not  an  organization  is  a  valid 
corporation  de  jure  Is  to  be  deter- 
mined by  the  statutes  of  the  state 
in  which  it  has  been  Incorporated. 
Jellenlk  v.  Huron  Copper-Mln.  Co., 
177  U.  S.  1,  20  set  669,  44  L.  ed.  647; 
Plash  V.  Connecticut,  109  U.  S.  871, 
3  set  263,  27  L.  ed.  966;  Secombe  v. 
Milwaukee,  etc.,  R.  Co.,  23  Wall.  (U. 
S.)  108,  23  L.  ed.  67;  American  Ball 
Bearing  Co.  v.  Adams,  222  Fed.  967 
[rev  on  other  grounds  231  Fed.  950, 
146  CCA  148]. 

OoamMnoMimit  of  oocponrt*  asUrU 
oio*  g'aiiaraUy  see  Infra  (  181. 

6B.  ■  Atty.-Gen.     v.     Hanchett, 
Mich.  436,  4  NW  182 
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se. 

Sea  infra 

122. 

57. 

See  infra 

130  et  seq. 

ee. 

See  infra 

134  et  seq. 

89. 

See  Infra 

147. 

60. 

See  Infra 

{  148,  149. 

ei. 

See  infra 

152. 

62. 

See  infra 

{   164-15S. 

63. 

See  infra 

148. 

64. 

See  Infra 

167. 

68.  Ala. — State  v.  Citizens'  Light, 
etc,  Co.,  172  Ala.  282,  66  S  193: 
Owensboro  Wagon  Co.  v.  Bliss,  132 
Ala.  253,   31  S   81,   90  AmSR  907. 

Cal. — Peo.  v.  Montecito  Water  Co., 
97  Cal.  276.  32  P  236.  33  AmSR  172; 
Roman  Catholic  Orphan  Asylum  v. 
Abrams.  49  Cal.  466;  Peo  v.  Stock- 
ton, etc.,  R.  Co.,  46  Cal.  306,  13  AmR 
178;  OroviUe,  etc.,  R.  Co.  v.  Plumas 
County,  37  Cal.  864;  Spring  Valley 
Water  Works  v.  San  Francisco,  22 
Cal.  434;  In  re  Spring  Valley  Water- 
works,  17  Cal.   132. 

Colo. — Peo.  V.  Cheeseman,  7  Colo. 
376,   3   P  716. 

111. — J.  W.  Butler  Paper  Co.  v. 
Cleveland,  121  111.  A.  491  [aff  220  111. 
128,    77    NB   99,   10  AmSR   2301. 

Ind. — State  v.  Beck,  81  Ind.  500; 
Bakrlght  v.  Logansport.  etc,  R.  Co., 
13  Ind.  404. 

Iowa. — Seaton  v.  Orimm,  110  Iowa 
146.  81  NW  226;  Park  v.  Zwart,  92 
Iowa  37,  60  NW  220;  Thornton  v. 
Balcom,    85   Iowa  198,   62  NW   190. 

La.— Dllzell  Bnglneering,  etc.,  C6. 
V.  Lehmann.  120  La.  273,  46  S  138. 

Md. — ^Hughes  v.  Anttetam  Mfg. 
Co.,  84  Md.  316. 

Mo. — State  V.  Wood,  13  Mo.  A.  139 
[afr   84   Mo.   3781. 

N.  T. — BufTalo,  etc.,  R.  Co.  v. 
Hatch,  20  N.  T.  167:  Betts  v.  Betts, 
4  AbbNCas  317,  67  HowPr  365; 
Thompson  y.  Peo.,  23  Wend.  637. 

8.  D.-r-Thomas  v.  Wilcox,  18  S.  D. 
626,   101    NW  1072. 

1:enn. — Carpenter  v.  Frazler,  102 
Tenn.   462,    62  SW   868. 

Vt. — Rogers  v.  Danby  Unlversalist 
Soc,  19  Vt   187. 

■Wash. — Kwapil  v.  Bell  Tower  Co., 
66    Wash.   683,   104   P   824. 

[a]  XUii>tni,tiOBS<— (1)  Thus  It 
has' been  held  that  the  organization 
of  a  corporation  is  sufflclent,  where 
the  requirements  of  the  statute  are 


all  observed,  although  not  in  the  or- 
der prescribed  (Eakright  v.  Logans- 
port  etc,  R.  Co.,  13  Ind.  404),  (2) 
and  that,  where  the  statute  requires 
the  directors  to  be  named  In  the 
articles  of  association.  It  Is  a  suffl- 
clent compliance  with  the  statute  if 
the  articles  are  adopted  at  the  time 
of  electing  directors  (Bakrlght  v. 
Logansport,  etc.,  R.  Co.,  supra;  infra 
{  143);  (3)  that  a  statute  relating  to 
the  formation  of  railroad  corpora- 
tions is  substantially  complied  with 
if  the  only  defect  in  the  papers  nec- 
essary to  constitute  a  corporation 
is  the  omission  of  the  words  "in 
good  i^lth"  in  that  portion  of  the 
affidavit  attached  to  the  certificate 
relating  to  the  payment  of  the  ten 
per  cent  of  the  suDBcrlptlons  to  the 
capital  stock  (Peo.  v.  Stockton,  etc., 
R.  Co.,  46  Cal.  306,  13  AmR  178; 
infra  {  140);  (4)  that  the  require- 
ment that  the  articles  shall  fix  the 
hie^est  amount  of  Indebtedness  or 
llabilUy  to  which  the  corporation  Is 
at  any  time  to  be  subject  is  sub- 
stantially complied  witli  by  a  pro- 
vision in  the  articles  tliat  the  total 
indebtedness  of  such  corporation 
"shall  not  at  any  one  time  exceed 
$300,  except  by  a  majority  vote  of 
the  stockholders  present  at  a  called 
or  annual  meeting"  (Thornton  v. 
Balcom,  85  Iowa  198,  62  NW  190; 
Infra  (  142):  (6)  that  the  require- 
ment that  the  articles  shall  show 
that  one  half  of  the  capital  stock 
"has  been  actually  paid  up  in  lawful 
money  of  the  United  States"  is  sub- 
stantially complied  with  if  the  cor- 
poration has  property  of  a  market 
value  greater  than  the  par  value  of 
the  stock  (State  v.  Wood,  13  Mo.  A. 
139  [ait  84  Mo.  878];  infra  <  140): 
(6)  and  that  the  requirement  that  the 
fac  simile  of  the  great  seal  of  the 
state  appearing  on  a  charter  of  in- 
corporation shall  be  registered  along 
with  the  other  portions  of  the  char- 
ter as  a  condition  precedent  to  its 
validity  is  substantially  and  sufB- 
ciently  complied  with  if  the  register, 
at  the  proper  place  on  the  record, 
makes  a  scroll  or  other  similar  de- 
vice manifestly  Intended  as  a  fac- 
simile of  the  great  seal,  however 
Inartlstlcally  it  may  be  executed 
(<3arpent6r  v.  Frazler.  102  Tenn.  462, 
62  SW  868).  (7)  Other  illustrations 
of  substantial  compliance  with  the 
statutes  will  be  found  in  the  sec- 
tions treating  specifically  of  pro- 
visions as  to  particular  matters. 
See  infra  9  130  et  seq. 

[b]  XntsntioB  to  orfaalis  nnder 
Olsereat  aot. — ^When  persons,  in  or- 
ganizing a  corporation,  fulfill  all  the 
conditions  prescribed  by  a  particular 
general  incorporation  law,  a  Valid  in- 
corporation is  effected  under  that 
law,  although  the  intention  is  to  in- 
corporate under  a  ditrerent  law  and 
the  conditions  prescribed  by  that 
law  are  not  fulfilled.  Dilzell  Engi- 
neering, etc,  Co.  V.  Lehmann,  120 
La.   273,   45  S  138. 
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[c]     IB  Bnglaad  a  mere  informal- 
r  in  the  registration  of  articles  of 


asEoclq.tlon  which  have  been  adopted 
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a  corporation  is  to  be  liberally  constmed.'*  But 
as  was  said  in  a  California  case,  "because  a  substan- 
tial compliance  will  do,  it  does  not  follow  that  any 
positive  statutory  requirement  can  be  omitted  on 
the  ground  that  it  is  unimportant.  They  are  con- 
ditions precedent  to  acquiring  a  statutory  r^ht, 
and  none  can  be  dispensed  with  by  the  courts "" 
Mere  surplusage  in  the  articles  of  association, 
eertiflcate  of  incorporation,  or  accompanying  affi- 
davits will  not  affect  the  validity  of  the  ineotpora- 
tion.* 

[i  114]  d.  Direetoiy  Provirions.  It  is  not 
every  provision  in  a  statute  setting  out  formalities 
to  be  observed  in  the  formation  of  a  corporation 
that  is  to  be  r^arded  as  mandatory,  so  that  a  com- 
pliance therewith  will  be  held  a  condition  prece- 
dent.   If  the  provision  is  merely  directory,  failure 


to  comply  with  it  will  not  be  fatal.**  Whether  a 
partieular  provision  is  mandatory  or  merely  direc- 
tory must  be  determined  by  ascertaining  the  in- 
tention of  the  legislature,  to  be  gathered  from  the 
statute  and  the  purpose  of  the  puticular  provision, 
and  in  the  cases  on  this  point  we  must  expect  to 
find  some  conflicting  decisions.^" 

[$  115]  e.  Oonditioiui  SabseqiMiit.  Provisions 
in  general  incorporation  laws,  as  well  as  in  special 
chartors,"  prescribing  conditions  precedent  to  cor- 
porato  ezistonce,  must  be  distinguished  from  pro- 
visions merely  prescribing  oonditions  to  be  com- 
plied with  after  acquiring  corporate  existence. 
Noncompliance  with  such  a  condition  subsequent 
does  not  affect  the  existence  of  the  corporation, 
although  it  may  be  ground  for  a  proceeding  by  the 
state  to  forfeit  the  charter.^'    Conditions  precedent 


and  for  a  long  course  of  years  acted 
on  by  the  company  wlU  not  render 
those  articles  invalid  or  inoperative. 
Ho  TutiK  V.  Man  On  Ins.  do.,  Ltd., 
[1903]  A.  C.  232  (articles  not  sl«ned 
DUt  reKlstered  and  acted  on). 

66.  Memphis,  etc..  Flank  Road 
Co.  V,  Rives.  21  Ark.  302. 

[a]  Pal>  and  snlMtanttal  oompU- 
«ao«^— In  Hucrhes  v.  Antietam  Mfg. 
Co.,  34  Md.  316,  324,  the  court  said: 
"The  policy  of  the  law,  as  plainly 
Indicated  by  the  several  provisions 
of  the  general  corporation  act,  is  to 
encourage  the  formation  of  these 
and  other  like  companies,  in  order 
that  not  only  the  subscribers,  but 
the  public,  may  share  the  advan- 
tages, supposed  to  flow  from  com- 
bined capital  and  labor;  and  whilst 
the  requirements  of  the  law  are  to 
be  fairly  and  substantially  complied 
with,  the  rights  and  franchises  of 
corporations  and  the  Interests  of 
stockholders  are  not  to  be  frittered 
away  by  technioallties,  nor  saprificed 
to  a  strained  construction  of  the 
statute." 

67.  Peo.  V.  Monteclto  Water  Co., 
97  Cal.  276,  278,  32  F  238,  33  AmSR 
172.  To  same  effect  Feo.  v.  Golden 
Gate  Lodge  No.  6.  B.  F.  O.  K,  128 
Cal.  267,  80  P  865;  Harris  v.  Mc- 
Gregor, 29  Cal.  124;  Mokelumne  Hill 
Canal,  etc.,  Co.  v.  Woodbury,  14  Cal. 
424,  78  AmD  «B8;  Blgelow  v.  Greg- 
ory, 78  111.  197;  SUte  v.  Beck,  81 
Ind.  BOO;  Clegg  y.  Hamilton,  etc.. 
County  Grange  Co.,  61  Iowa  121,  IB 
NW  88B;  Cheaney  v.  Bruner,  141  Ky. 
82,  182  SW  167;  Unity  Ins.  Co.  v. 
Cram,  48  N.  H.  636;  State  v.  Central 
Ohio  Mut.  Relief  Assoa,  29  Oh.  St. 
899;  Lawrie  v.  Selsby,  76  Vt.  240, 
fi6  A  1108,  104  AmSR  927-LSlocum  v. 
Head,  105  Wis.  481,  81  NW  673,  SO 
LRA  324;  In  re  Crown  Bank,  44  Ch. 
X>.  634:  and  other  cases  supra  t  HI- 

[a]  XlInBtxstloui<— (1)  Thus  where 
the  statute  required  the  articles  of 
association  to  be  subscribed  by  five 
or  more  persons,  and  acknowledged 
by  each,  it  was  held  that  where  five 
persons  subscribed  the  articles,  but 
only  four  persons  acknowledged 
them,  there  was  not  a  substantial 
compliance.  Feo.  v.  Monteclto  Water 
Co.,  97  Cal.  276,  32  P  236,  88  AmSR 
172;  and  infra  i  146.  (2)  It  has  also 
been  held  that  a  certificate  of  Incor- 
poration setting  forth  that  "the  man- 
ner of  carrying  on  the  business  .  .  . 
■hall  be  such  as  [the  association] 
may  from  time  to  time  prescribe  .  .  . 
by  the  rules  and  regulations  and  by- 
laws .  .  .  not  Inconsistent  with 
tiie  laws  of  the  state,"  Is  not  a  sub- 
stantial compliance  with  the  require- 
ment that  the  certiflcate  should 
ahow  "the  manner  of  carrying  on 
the  business  of  said  association" 
(State  V.  Central  Ohio  Mut  Relief 
iLBSoc,  29  Oh.  St.  399;  Infra  {  139); 
<8)  and  that,  under  a  statute  pro- 
viding that  a  copy  of  the  articles 
verified  under  oath  by  two  or  more 
of  the  signers  of  the  same  shall  be 
recorded  in  the  registry  of  deeds, 
the  recording  of  the  original  Is  not 


a  anibstantlal  compliance  (Slocum  v. 
Head,  105  Wis.  431,  81  NW  673,  50 
LRA  324;  Infra  t  162).  (4)  For 
other  Illustrations  see  Infra  t  180 
et  seq. 

[b]  A  Btdoter  lOMunix*  of  oompll- 
MM«  with  til*  stetutoxjr  zeqnu*- 
manta  in  the  formation  of  a  corpora- 
tion Is  required  in  a  case  where 
Individuals  seek  to  avoid  personal 
liability  on  the  ground  of  having  be- 
come a  corporation  than  where,  in  a 
case  between  a  corporation  and  a 
stockholder  or  other  individual,  the 
plea  of  nul  tlel  corporation  is  inter- 
posed. Bigelow  T.  Gregory,  78  111. 
197. 

68.  Thomas  v.  Wilcox,  18  S.  D. 
625,  101  NW  1072  (surplusage  in 
one  of  the  aflldavits,  required  by  the 
statute,  that  the  corporation  is  not 
being  formed  for  tne  purpose  '  of 
creating  a  trust).     See  infra  {  136. 

69.  Colo. — Humphreys  v.  Mooney, 
5   Colo.    282. 

111. — J.  W.  Butler  Paper  Co.  v. 
Cleveland.  220  111.  128,  77  NB  99,  110 
AmSR  230  [aff  1.21  111.  A.  491];  Cross 
v.  Plnckneyvllle   Mill  Co.,   17   111.   54. 

Ind. — Eakright  v.  Logansport,  etc., 
R.  Co.,  13   Ind.    404. 

Me. — McClinch  v.  Sturgts,  72  Me. 
288 

Mass. — ^Braintree  Water-Supply 
Co.  v.  Braintree,  146  Mass.  482,  IS 
NB  420;  Walworth  v.  Brackett,  98 
Mass.  98;  Newcomb  v.  Reed,  12  Allen 
862;  City  Hotel  v.  Dickinson,  6 
Gray   686. 

Oh. — Shawnee  CommerdaJ,  etc., 
Bank  Co.  v.  MlUer,  24  Oh.  Clr.  Ct. 
198. 

Man. — MuMowan  v.  German  Ca- 
nadian Land  Co.,  19  Man.  667. 

7a     See  cases  infra  this  note. 

[a]  The  dlJrttactlon  la  w«U 
Ultutxated  by  the  following  cases: 
(1)  In  Utley  v.  Union  Tool  Co.,  11 
Gray  (Mass.)  189,  141,  the  alleged 
corporation  was  an  association  which 
had  undertaken  to  assume  corporate 
powers  under  a  statute  authorizing 
three  or  more  persons,  who  had 
entered  into  "articles  of  agreement 
in  writing"  for  the  transaction  of 
certain  kinds  of  business,  to  organ- 
ize In  a  manner  prescribed  by  the 
statute,  and  thereby  become  .a  cor- 
poration. The  court  held  that  writ- 
ten articles  of  agreement  were  es- 
sential to  constitute  a  corporation, 
and  that  these  articles  must  fix  the 
amount  of  the  capital  stock  and  set 
forth  distinctly  the  purpose  for,  and 
the  place  in  which,  the  corporation 
was  established.  '"There  is  an  ob- 
vious reason,"  it  was  said,  "for  mak- 
ing such  organization  by  written 
articles  of  agreement  a  condition 
precedent  to  the  exercise  of  corpo- 
rate rights.  It  is  the  basis  on  which 
all  subsequent  proceedings  are  to 
rest,  and  is  designed  to  take  the 
place  of  a  charter  or  act  of  incor- 
poration, by  which  corporate  rights 
and  privileges  are  usually  granted." 
And  aee  oUier  cases  on  conditions 
precedent  supra  !  Ill;  infra  9  130 
et  seq.     (2)    On   the  other  hand,   in 


I^ewcomb  v.  Reed,  12  Allen  (Mass.) 
862,  where  an  act  of  incorporation 
provided  that  the  first  meeting 
should  be  called  by  a  majority  of 
the  persons  named  in  the  act  of  In- 
corporation, it  was  held  that  this 
provision  was  merely  directory,  and 
a  failure  to  comply  therewith  did 
not  prevent  the  corporation  from 
coming  into  existence.  And  see  the 
other  cases  in  the  preceding  note. 
(8)  A  provision  requiring  the  Sling 
of  a  copy  of  the  by-laws,  a  list  of 
the  stockholders,  and  a  statement  of 
the  amount  of  stock  subscribed  has 
been  held  merely  directory.  Rose 
Hill,  etc.,  R.  Co.  V.  Peo.,  115  111.  133, 
.3  NB  726.  (4)  And  a  like  con- 
struction has  been  placed  on  a  stat- 
ute directing  the  secretary  of  state 
to  submit  articles  of  incorporation 
received  by  him  to  the  attorney- 
general  for  the  latter's  certiflcatlon 
as  sufficient,  before  recording  the 
same.  Shawnee  Commercial,  etc.. 
Bank  Co.  ▼.  Miller,  24  Oh.  Clr.  Ct. 
198. 

Decisions  in  the  construction  of 
particular  provisions  will  be  found 
In  subsequent  sections.  See  infra  8 
ISO  et  seq. 

71.     See    supra    {B    97.    103. 

73.  U.  S.— W.  L.  Wells  Co.  v.  Gaa- 
tonia  Cotton  Mfg.  Co..  198  U.  S.  177.  ■ 
25  set  640,  49  L.  ed.  1003  frev  128 
Fed.  369,  68  CCA  111  (rev  118  Fed. 
190)];  Minor  v.  Alexandria  Me- 
chanics Bank,  1  Pet.  46,  7  L.  ed.  47; 
U.  S.  Bank  v.  DandridRe,  12  Wheat. 
64,  6  L.  ed.  562;  Kardo  v.  Adams, 
231  Fed.  960,  146  CCA  146;  Ryland 
V.  Hollinger.  117  Fed.  216,  64  CCA 
248  (Missouri  statute);  Young  Re- 
versible tiOCk-Nut  Co.  V.  Toune 
Lock-Ifut  Cq„  78  Fed.  62;  Hyde  v. 
Doe.  12  F.  Cas.  No.  6,969.  4  Sawy. 
133;  Stokes  v.  Flndlay,  23  F.  (Tas. 
No.    13,478,    4   McCrary   206. 

Ala.-^Smlth  v.  Tallassee  Branch 
cent.  Plank-Road  Co^  80  Ala.  660. 

Cal. — Mokelumne  Hill  Canal,  eto.. 
Co.  v.  Woodbury,  14  Cal.  424,  73  AmD 
668. 

Conn. — Chleppo  v.  Chleppo,  88 
Conn.   283,   90  A  940. 

111. — Peo.  V.  National  Sav.  Bank. 
129  111.  618.  22  NE  288;  J.  W.  Butler 
Paper  Co.  v.  Cleveland,  121  IlL  A.  491 
[aff  220  111.  128.  77  NE  99]. 

Iowa. — Johnson  v.  Kessler.  76  Iowa. 
411,  41  NW  57;  Kaiser  v.  Lawrence 
Sav.  Bank,  66  Iowa  104,  8  NW  772,  41 
AmR  86. 

Kan. — Murdock  T.  Iiamb,  92  Kan. 
857,  142  P  961  (filing  of  affidavit  aa 
to  payments  on  capital  stock). 

Me. — State  v.  Twin  Village  Water 
Co.,  98  Me.  214,  66  A  768;  McCllnch 
V.  Sturgis,  72  Me.  288;  Bear-Clamp- 
Rlver  CS>.  v.  Woodman.  2  Me.  404. 

Md. — Musgrave  v  Morrison  54  Md. 
181;  Hammond  v.  Straus,  63  Md.  1. 

Mass. — Merrick  v.  Reynolds  Bn- 
glne,  etc.,  Co.,  101  Mass.  881;  Boston 
Acid  Mfg.  Co.  V,  Moring,  15  Gray  211; 
City  Hotel  v.  Dickinson,  6  Gray  688; 
Narragansett  Bank  v.  Atlantic  SillE 
Co.,  3  Mete.  282. 

Mich. — Galvln   v.    Detroit    Steering 
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to  the  formation  of  a  corporation  must  be  dis- 
tispished  from  conditions  precedent  to  the  light 
to  engage  in  business .  after  the  corporation  has 
been  formed.  The  latter  are  conditions  subsequent, 
a  noncompliance  with  which,  while  it  may  give  the 
state  a  right  to  maintain  proceedings  to  forfeit  the 
charter,  does  not,  in  the  absence  of  such  proceed- 
ings, in  any  way  affect  the  legal  existence  of  the 
corporation." 

[i  116]  f.  Who  Hay  Object;  Oorporations  De 
Facto  and  Estoppel.  While  conditions  precedent 
most  always  be  performed  in  order  that  a  eotpora'- 
tion  may  have  a  legal  existence,  it  does  not  follow 
that  objection  to  the  existence  of  a  corporation  on 


this  ground  ean  be  raised  by  any  and  every  person, 
and  in  every  proceeding.  The  objection  may  always 
be  raised  by  the  state  in  a  direct  proceeding 
brought  by  it  to  test  the  right  to  corporate  exist- 
ence, ^s  in  quo  warranto  proceedings,  or  proceed- 
ings in  the  nature  of  quo  warranto.'*  Even  the 
state,  however,  cannot  always  raise  the  objection 
collaterally;"  and  there  are  many  cases  in  which 
private  individuals  cannot  object  at  all,  although  in 
a  direct  proceeding  by  the  state  it  might  be  held 
that  there  was  no  legal  incorporation.^'  As  we 
shall  see  at  length  in  another  chapter,  if  the  law 
has  been  so  far  complied  with  that  there  is  a  cor- 
poration de  facto,  private  individuals  caimot  ques- 


WhMl,  etc.,  Co.,  176  Mich.  569,  142 
NW  74!;  Newcomb-Bndlcott  Co.  v. 
Fee,  167  Mich.  B74,  133  NW  B40;  To- 
ledo, etc.,  R.  Co.  V.  Johnson,  48  Mich. 
148.  1»  NW  498. 

HUs. — Perkins  v.  Sanders,  66  Miss. 
713. 

Mo. — St.  Joseph,  etc.,  R.  Co.  v. 
Shambauirh.  106  Uo.  6B7,  17  SW  581: 
Oranbr  Uln.,  etc,  Co.  v,  Richards,  95 
Mo.  108.  8  SW  246;  (yKell  v.  Chama 
Valley  Lands,  etc.,  Co.,  181  Mo.  A. 
4(«.  1<8  SW  887. 

Nebr. — Abbott  v.  Omaha  Smelting, 
*tc,  Co..  4  Nebr.  416. 

N.  J. — ^Vanneman  v.  Toun?,  52  N. 
J.  L.  403,  20  A  53;  EUsabethtown 
Oas-LlKht  Co.  V.  Green,  46  N.  J.  Bq. 
118.  18  A  844  [as  49  N.  J.  Bq.  829,  24 
A  5C0]. 

N.  T. — ^Eaton  V.  Asplnwall,  19  N.  T. 
IIS:  Schenectady,  etc.,  Plank  Road 
Co.  T.  Thatcher,  11  N.  T.  102. 

Oh. — Asht&bula,  etc.,  R.  Co.  v. 
Smith.  15  Ota.  St.  828. 

Philippine. — ^Mead  v.  McCullough, 
21  Philippine  96. 

R.  I. — Hughesdale  Mfg.  Co.  v.  Van- 
ner.  12  R.  I.   491. 

S.  C— Cheraw,  etc.,  R.  Co.  v.  Oar- 
Itnd,  14  8.  C.  63:  Cheraw,  etc.,  R.  Co. 
V.  White.  14  S.  d.  61. 

S.  D. — Singer  Mfg.  Co.  v.  Peck,  9 
8.  D.  29,  67  NW  947. 

Tez. — JefTerson  Nat.  Bank  v.  Texas 
Inv.  Co.,   74    Tex.    421,   12   SW   101. 

Vt. — Manchester  Bank  v.  Allen,  11 
Vt.  J02. 

Wis.— Sentinel  Co.  v.  A.  D.  Melsel- 
l»ch  Motor  ^agon  Co.,  144  Wis.  224. 
128  NW  861,  140  AmSR  1007,  32 
LRANS  416;  Harrod  v.  Hamer,  82 
Wis.  162. 

Man. — Muldowan  v.  Germkn  Cana- 
dian Land  Co.,  19  Man.  667. 

And  see  cases  in  the  following 
note. 

[a]  Statemant  of  dlatlnetlon. — 
"There  is  a  broad  and  obvious  dis- 
tinction between  such  acts  as  are  de- 
clared to  be  necessary  steps  in  the 
process  of  incorporation,  and  such  as 
are  required  of  the  individual  seek- 
ing to  become  incorporated,  but  which 
are  not  made  prerequisites  to  the  as- 
sumption of  corporate  powers.  ■  In 
respect  to  the  former,  any  material 
omission  will  be  fatal  to  the  exist- 
ence of  the  corporation,  and  may  be 
taken  advantage  of,  collaterally,  in 
any  form  la  which  the  fact  of  incor- 
poration can   properly  be  called    in 

aneation.  In  respect  to  the  latter. 
it  corporation  is  responsible  only  to 
the  government  and  in  a  direct  pro- 
ceeding to  forfeit  its  charter."  Mo- 
kelumne  Hill  Canal,  etc.,  Co.  v.  Wood- 
iNiry.  14   Cal.    424.  426,   73   AmD   6S8. 

[b]  IIIastnrtloBa;r—(l)  Thus  a  pro- 
vision in  a  statute  authorizing  the 
formation  of  railroad  corporations, 
reqnlrlng  such  a  corporation  to  com- 
mence or  to  complete  the  construc- 
tion of  its  road  or  a  certain  portion 
thereof,  within  a  certain  time,  is.gen- 
cnlly  considered  a  condition  subse- 
quent only,  ttae  failure  to  comply 
vith  which  do«s  not  affect  the  exist- 
ence of  the  corporation,  but  is  merely 
{round  for  a  proceeding  by  the  state 
to  forfeit  its  charter.  Toledo,  etc.. 
R.  Co.  V.  Johnson,  49  Mich.  148,  13 
N'W  492.  See  also  Railroads  [33  Cyc 
'91.   (<)  Other  provisions  which  liave 


been  construed  as  conditions  subse- 
quent only  are:  A  provision  requir- 
ing the  officers  of  a  corporation  to 
sign,  swear  to,  publish,  and  file  a 
certificate  setting  forth  the  corpo- 
rate name  and  purpose,  the  amount 
of  capital  stock,  the  amount  actually 
paid  in,  and  the  par  value  of  the 
shares,  etc.  Merrick  v.  Reynolds  Ein- 
glne,  etc,  Co.,  101  Mass.  381.  (3)  A 
provision  that  the  corporation  shall 
commence  business  within  a  certain 
time.  Cheraw,  etc.,  R  Co.  v.  Gar- 
land. 14  S.  C.  63;  Cheraw.  etc,  R  Co. 
V.  White,  14  S.  C.  51  (both  of  which 
were  cases  of  special  charter);  Reed 
v.  Sampson,  54  Tex.  Civ.  A.  562,  118 
SW749.  See  infra  XVIII.  (4)  A  pro- 
vision requiring  the  treasurer  to  give 
a  bond.  Boston  Acid  Mfg.  Co-  v. 
Moring,  16  Gray  (Mass.)  211.  (6)  A 
provision  as  to  subscription  of  the 
capital  stock,  which  does  not  require 
such     subscription    as    a    condition 

Srecedent  to  corporate  existence, 
chenectady,  etc..  Plank  Road  Co.  v. 
Thatcher,  11  N.  Y.  102.  Compare 
infra  }  165,  (6)  Organization  not  a 
condition  precedent.  Muldowan  v. 
German  Canadian  lAnd  Co.,  19  Man. 
667.  See  infra  5  153.  (7)  Failure  to 
elect  officers  does  not  affect  cor- 
]>orate  existence.  Ashtabula,  etc.,  R. 
Co.  V.  Smith,  16  Oh.  St.  828;  infra 
i  163.  (8)  For  other  illustrations 
see  the  following  note;  and  infra 
i  180  et  seq. 

Da  f««to  oonMcattMBa  see  infra 
(  281.      . 

73.'  U.  S. — ^W.  L.  Wells  Co.  v.  Oas- 
tonla  Cotton  Mfg.  Co.,  198  U.  S.  177, 
26  set  640,  49  L.  ed.  1008. 

Ala. — Sparks  v.  Woodstock  Iron, 
etc.,  Co.,  87  Ala.  294,  6  S  196. 

Conn. — Chieppo '  v.  Chieppo.  88 
Conn.  233,  90  A  940. 

111. — Baker  v.  Backus,  82  111.  79. 

Kan. — Murdock  v.  Lamb,  92  Kan. 
867,   142   P  961. 

Ky. — Portland,  etc.  Tump.  Co.  v. 
Bobb,  88  Ky.  22l,  10  SW  794,  10  KyL 
796. 

Md. — Hammond  v.  Straus,  63  Md. 
1:  Lord  v.  Bssex  Bldg.  Assoc.  No.  4, 
37  Md.  320. 

Mich. — Newcomb-Endicott  Co.  v. 
Fee.  167  Mich.  674,  133  NW  640. 

Minn. — In  re  Shakopee  Mfg.  Co., 
37  Minn.  91.  S3  NW  219. 

Mo. — Granby  Mln.,  etc,  Co.  v. 
Richards,  95  Mo.  106.  8  SW  246. 

N.  T.— Holmes  v.  GiUUand,  41 
Barb.  668;  Muehlenbeok  v.  Babylon, 
etc,   R.    Co.,    26   Misc.    136,    65   NTS 

R.  I. — Hughesdale  Mfg.  Co.  v.  Van- 
ner,  12  R.  L  491. 

Wis.-^Sentinel  Co.  v.  A.  D.  Meisel. 
bach  Motor  Wagon  Co.,  144  Wis.  224, 
128  NW  861,  140  AmSR  1007,  32 
LRANS  436;  Harrod  v.  Hamer,  32 
Wis.   162. 

[a]  ZUiutzatiOBS. — (1)  Thus,  un- 
der a  statute  providing  that,  before 
any  corporation  organised  thereunder 
should  "commence  business."  the  of- 
ficers should  cause  the  articles  of 
association  to  be  published  in  the 
papers,  make  a  certificate  setting 
forth  the  purpose  for  which  the  cor- 
poration was  formed  and  certain 
other  facta,  and  deposit  the  same 
with   certain   public   officers,   it   was 


held  that  a  failure  to  comply  with 
these  conditions  did  not  affect  the 
legal  existence  of  the  corporation. 
Harrod  v.  Hamer.  32  Wis.  162.  (2) 
And  there  has  been  a  like  decision 
with  respect  to  a  provision  that  the 
officers  and  directors  should  file  a 
certain  certificate  before  any  corpo- 
ration "formed  and  established"  un- 
der the  statute  should  commence 
business.  In  re  Shakopee  Mfg.  Co., 
37  Minn.  91,  33  NW  219.  (3)  So, 
where  a  coloration  takes  all  proper 
steps  toward  its  organization,  as  re- 
quired by  statute,  it  lb  fully  incor- 
porated, although  the  probate  judge, 
although  requested  to,  nas  not  issued 
the  certificate  of  incorporation  re- 
quired by  Code  i  1807,  providing  that 
the  judge  shall  certify,  "upon  the 
completion  of  the  organization  of  the 
company"  that  they  are  organized 
under  the  law,  and  are  authorized  to 
do  business.  Sparks  v.  Woodstock 
Iron,   etc,  Co.,   87  Ala.   294,   6   S  196. 

A4)  And  an  association  which  has 
led  articles  of  Incorporation  for 
record  in  the  office  of  the  clerjk  of 
the  county  court,  as  required  by  Gen. 
St.  c  66,  may  begin  business,  and  its 
acts  are  valid,  although  it  has  failed 
to  comply  with  the  further  require- 
ment to  file  a  copy  of  its  articles 
with  the  secretary  of  state  within 
three  months.  'Such  failure  is  avail- 
able only  in  a  direct  proceeding  to 
annul  the  franchise.  Portland,  etc. 
Turnp.  Co.  v.  Bobb,  88  Ky.  226,  10 
SW  794,  10  KyL  796.  See  infra  (  162. 
(6)  Under  a  statute  providing  that 
the  subscribers  of  the  certificate  of 
Incorporation  of  a  railroad  company 
shall  "become  a  corporation"  on  the 
filing  of  the  certificate,  such  corpora- 
tion exists  on  the  filing  of  the  cer- 
tificate, although  the  railroad  com- 
missioners have  issued  no  certificate, 
without  which  the  statute  declares 
that  "no  railroad  corporation  .  .  . 
shall  exercise  the  powers  conferred 
by  law  upon  such  corporations,"  and 
although  the  organization  tax  has  not 
been  paid,  without  the  payment  of 
which  the  statute  declares  that  no 
corporation  jshall  "exercise  any  cor- 
porate franchises  or  powers,  or  carry 
on  business."  Muehlenbeck  v.  Baby- 
lon, etC;.  R.  Co.,  26  Mlsc  136,  65  NTS 
1023.  Other  -provisions  which  have 
been  held  not  to  prescribe  conditions 
precedent  are:  (6)  A  provision  that 
a  certificate  of  organization  shall  be 
filed.  Chieppo  v.  Chieppo,  88  Conn. 
233,  90  A  940.  (7)  A  provision  that, 
before  commencement  of  business,  an 
affidavit  shall  be  filed  showing  pay- 
ment of  the  required  percentage  of 
capital  stock.  Murdock  v.  Lamb.  92 
Kan.  867,  142  -P  961.  See  infra  9  156. 
(8)  For  other  instances  see  infra  t 
130  et  seq. 

[b]  Oonsent  of  olty  to  nse  of 
•traeta^— The  fact  that  a  street  rail- 
road company,  organised  to  construct 
and  operate  railroads  in  a  certain 
city,  has  not  obtained  the  consent  of 
the  city  to  the  use  of  the  streets, 
does  not  prevent  it  from  being  a 
legal  corporation.  Galveston  City  R. 
Co.  V.  Galveston  City  St.  R.  Co.,  6t 
Tex.  629. 

74.    Bee  infra  I  281. 

76.    See  infra  f  216. 

76.    See  infra.  I  281. 
•    r    ■  ■  Dfgtthzed  by ! 
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tion  the  validity  of  the  iucorporation  either 
directly  or  indirectly ;"  and  'where  there  is  not  even 
a  corporation  de  facto,  a  private  person  may,  by  the 
weight  of  authority,  be  barred  from  raising  the  ob- 
jection on  the  ground  that  he  is  estopped  by  his 
conduct,  as  by  having  dealt  with  the  pretended  cor- 
poration as  a  corporation,  or  by  having  held  it  out 
to  the  public  as  a  legally  constituted  corporation.'" 
[(  117]  7.  Fraudulent  Incorporation.  Where 
persons  attempt  to  form  themselves  into  a  corpora- 
tion by  a  mere  colorable  compliance  with  the  stat- 
ute and  in  fraud  of  the  law,  the  attempted  incor- 
poration is  certainly  invalid  as  against  a  direct 
attack  by  the  state,  and  it  has  even  been  held  in- 
sufBcient  to  create  a  corporation  de  facto,  so  that 
it  may  be  collaterally  attacked  by  private  individ- 


uals." On  the  other  hand,  it  has  been  held  that, 
where  the  provisions  of  the  statute  have  been  in 
form  complied  with  and  a  charter  or  certificate 
of  incorporation  has  been  duly  granted,  it  cannot 
be  collaterally  attacked  for  bad  faith  in  obtaining 
it.~ 

[f  118]  8.  Purposes  of  Incorporation — a.  In 
Cwieral.  Sinde  there  can  be  no  valid  incorporation 
without  legislative  authority,  it  follows  that  the 
object  or  purposes  of  a  proposed  corporation  must 
be  such  as  the  statute  authorizes.  The  statutes 
usually  specify  the  purposes  for  which  corporations 
may  be  formed  and  in  such  case  a  eorporation  can- 
not be  formed  thereunder  for  any  purpose 
which  is  not  fairly  within  the  terms  of  the  stat- 
ute.*^    This  rule  applies  of  course  under  statutes 


77.     See  infra  i  216  et  seQ. 

n.    See  Infra  I  235  et  aeq. 

79.  Montsomery  v.  Forbes,  148 
tl&BB.  249,  IS  NB  S42  (where  an  In- 
dividual attempted  to  form  a  cor- 
poration to  carry  on  his  personal 
business,  and  afterward  carried  on 
the  business  under  the  corporate 
name,  but  it  appeared  that  he  alone 
was  interested  In  the  enterprise  and 
bis  pretended  associates  were  asso- 
ciates only  in  name,  whereas  the 
statute  required  five  associates,  and 
there  were  other  respects  In  which 
the  statute  was  not  In  good  faith 
complied  with;  and  it  was  held  that 
there  was  no  corporation  either  de 
Jure  or  de  facto) ;  Todd  v.  Ferguson, 
161  Mo.  A.  624.  144  SW  168  (holding 
that  a  corporation  formed  by  its  pro- 
moters by  fraudulently  procuring  a 
certificate  of  incorporation  was  a 
nullity,  and  that  stock  Issued  by  \t 
was  also  a  nullity):  Davidson  v.  Bob- 
son,  S9  Mo.  A.  130  (corporation  whose 
charter  was  procured  by  fraud  in 
misrepresenting  the  amount  of  its 
capital  stock);  Cleaton  v.  Bmery,  49 
Uo.  A  84S. 

B*  faoto  eotpozatlo&s  see  infra.  ( 
228. 

BO.  W.  L.  Wells  Ck>.  v.  Oastonla 
Cotton  Mfg.  Co.,  198  U.  S.  171,  26 
set  640,  49  L.  ed.  1003  [rev  128  Fed. 
369,  63  CCA  111  (rev  118  Fed.  190)]; 
Deadwood  First  Nat.  Bank  v.  Rocke- 
feller, 19S  Mo.  16,  93  SW  761;  Gar- 
rett V,  Dillsburg,  etc.,  R.  Co.,  78  Pa. 
466;  Cochran  v.  Arnold,  68  Pa.  399 
[overr  Paterson  v.  Arnold,  45  Pa. 
410]. 

Da  fa«to  ooipomtlona  see  infra  } 
228 

•i.  V.  S.— Maxwell  v.  Akin,  89 
Fed.  178. 

Aril. — Agua  Fria  Copper  Co.  v. 
Bashford-Burmlster  Co.,  4  Aris.  988, 
36  P  983. 

Cal. — ^Vercoutere  v.  Golden  State 
Land  Co.,  116  Cal.  410,  48  P  375;  Peo. 
V.  Blake.  19  Cal.  679.      , 

D.  C. — Dancy  v.  Claris  24  App.  487. 

111. — Walker  v.  Taylor,  262  111.  424, 
96  NE  1056;  Peo.  v.  Shedd.  241  111. 
156,  89  NK  332:  Imperial  Bldg.  Co.  v. 
Chicago  Open  Bd.  of  Trade,  238  111. 
100,  87  NEl  167:  Peo.  v.  Rose,  174  111. 
810,  61  NE  246,  44  LRA  124;  Cross 
v.  PinckneyvUle  Mill  Co.,  17  111.  64; 
La  Salle  t.  Hamilton  Nat.  Bank.  204 
III.  A.  618;  Warreo.  v.  Interstate 
Realty  Co.,  192  III.  A.  438. 

Ind.— State  v.  Beck,  81  Ind.  600; 
Clark  V.  American  Cannel  Coal  Co., 
35  Ind.  A.  65.  73  NE  727:  Indiana 
Bond  Co.  V.  Ogle,  22  Ind.  A.  693,  64 
NE  407,   72  AmSR  326. 

La. — Bayou  Ckiok  Nav.,  etc.,  Co.  v. 
Doullut,  111  La.  617,  36  S  729;  State 
V.  Debenture  Guarantee,  etc.,  Co.,  61 
La.  Ann.  1174,  26  S  600-  Vredenburg 
V.  Behan,  33  La.  Ann.  627. 

Mich. — ^Detroit  Schuetien  Bund  v. 
I>etrolt  AgiUtions  Verein,  44  Mich. 
313,  6  NW  676,  38  AmR  270;  Peo.  v. 
Toiing  Men's  Father  Matthew  T.  A 
B.  Soc,  41  Mich.  67,  1  NW  931. 

Minn. — Finnegan  v.  Noerenberg,  62 
Minn.  239,  63  NW  1160,  38  AmSR  662, 


18  LRA  778;  State  v.  Minnesota 
Thresher  Mfg.  Co.,  40  Minn.  213,  41 
NW  1020,  3  LRA  610  (manufacturing 
company). 

Miss. — Woodberry  y.  McClurg,  78 
Miss.  831,  29  S  614. 

Mo. — State  v.  Business  Men's  Club, 
178  Mo.  A  648,  163  SW  901;  In  r«  St. 
Louis  Christian  Science  Inst.,  27  Mo. 
A.  633  (religious  corporation  and  not 
a  benevolent  corporation). 

N.  J. — Dlttman  v.  America  Distill- 
ing Co.,  64  N.  J.  Bq.  637,  64  A  670. 

N.  T.— Peo.  V.  Rosendale,  142  N.  T. 
126,  36  NE  806  [aff  7«  Hun  103.  27 
NTS  837  (rev  6  Misc.  878,  26  NTS 
769)];  Peo.  v.  Gunn,  96  N.  T.  317; 
Peo.  V.  Nelson,  46  N.  T.  477:  Ancient 
City  Sportman's  Club  v.  Miller,  7 
Lans.  412;  Peo.  v.  Troy  House  Co.,  44 
Barb.    626. 

Oh. — State  v.  Pioneer  Live-Stock 
Co.,  38  Oh.  St.  347;  Meader  Furniture 
Co.  V.  Rowland,  6  Oh.  Dec.  (Reprint) 
696  [rev  on  other  grounds  38  Oh.  St. 
2691. 

Okl.— Watton  v.  <!lruca,  44  Okl.  186, 
143  P  1162.  ^ 

Pa. — In  re  Warren  Academy,  13 
Pa.  Dlst.  697,  29  Pa.  Ckk  30,  7  Dauph. 
Co.  43.  See  also  infra  text  and  note 
82 

Tex. — Ramsey  v.  Tod,  96  Tex.  614, 
69  SW  133,  93  AmSR  875;  Miller  v. 
Tod,  96  Tex.  404,  67  SW  483;  Staacke 
V.  Routledge,    fClv.  A.)    176.  SW  444. 

Utah. — American  Fork  City  v. 
Charller,  43  Utah  231,  184  P  739. 

Wash. — State  v.  Nichols,  40  Wash. 
487,  83  P  741. 

Wis. — State  V.  Inter-National  Inv. 
Co.,  88  Wis.  618,  60  NW  796,  43  Am 
SR  920. 

"It  is  fundamental  that  a  corpora- 
tion can  be  created  and  can  exist  by 
virtue  of  statutory  authority,  and  by 
that  only.  If  a  corporation  organises 
under  a  general  act,  and  inserts  In 
its  articles  of  association  regulations 
and  provisions  additional  to  those  re- 
quired by  the  creative  statute,  such 
additional  regulations  and  provisions 
are  void.  Nor  is  the  corporation  per- 
mitted to  place  any  restrictions  upon 
the  manner  of  exercising  its  corpo- 
rate duties  other  than  the  statute 
provides.  If  a  corporation  claims  the 
right  to  exist  for  a  certain  purpose, 
it  must  show  that  it  was  organized 
under  a  statute  authorlElng  the  crea- 
tion of  a  corporation  for  that  partic- 
ular purpose."  Indiana  Bond  Co.  v. 
Ogle,  22  Ind.  A.  598,  64  NE  407,  408, 
72  AmSR  326. 

[a]  MlseeUanson*  wutathozissd 
«iizpoMB.F— ( 1 )  Thus  it  has  been  held 
that  a  corporation  for  the  purpose  of 
buying  and  selling  bonds  is  not 
within  a  statute  authorising  the  for- 
mation of  corporations  for  the  pur- 
pose of  buying  and  selling  "mer- 
chandise and  conducting  mercantile 
operations."  Indiana  Bond  Co.  ▼. 
Ogle,  22  Ind.  A.  693,  64  NE  407.  73 
AmSR  326.  (2)  And  a  corporation 
"to  encourage  frugality  and  economy 
in  its  members;  to  create,  husband 
and  distribute  funds  from  monthly 
instalments,  dues,  or  Investments 
from  its  members;  to  purchase,  take, 


hold,  sell,  convey,  lease,  rent,  and 
mortgage  real  estate  and  personal 
property;  to  loan  surplus  accumula- 
tions; and  to  carry  on  and  conduct  a 
general  investment  business,"  is  not 
within  a  statute  authorising  a  cor- 
poration "for  buying,  sellmg,  ex- 
changing and  dealing  in  all  kinds  of 
property,  real  or  personal,  or  both," 
or  "for  loaning  money  on  securities 
or  otherwise,"  or  "for  the  establish- 
ment and  maintenance  «f  any  benevo- 
lent, charitable  or  medical  institu- 
tion," as  the  primary  object  of  the 
corporation  does  not  come  within 
either  of  these  purposes.  State  v. 
Inter-National  Inv.  Co.,  88  Wis.  612. 
60  NW  79(,  43  AmSR  920.  (3)  Under 
Rev.  St.  art  642  subd  17,  authorising 
the  formation  of  corporations  for 
"the  growing,  selling  and  purchasing 
of  seeds,  plants,  trees,  etc.,  for  agri- 
cultural and  ornamental  purposes," 
the  formation  of  a  corporation  "for 
the  purpose  of  growing,  selling  and 

fiurchasing  rice  and  other  agrlcul- 
ural  products"  is  not  authorized. 
Miller  v.  Tod.  96  Tex.  404,  67  SW  488. 
(4)  A  statute  which  authorises  In- 
corporations for  "social,  gymnastic.  . 
esthetic,  musical,  yachting,  hunting, 
fishing,  batting  or  lawful  sporting 
purposes,"  does  not  allow  incorpora- 
tions for  the  purpose  of  instituting 
actions  to  recover  penalties  for  vio- 
lations of  the  game  laws.  The  au- 
thority given .  to  the  corporation  by 
the  act  to  sue  and  be  sued  is  subject 
to  the  quallllcatlon  that  it  is  in  rela- 
tion to  some  matter  within  the  scope 
of  the  statute  and  legitimate  pur- 
pose of  the  organization.  Ancient 
City  Sportman's  Club  v.  Miller,  7 
Lans.  (N.  T.)  412.  (6)  A  corporation 
to  engage  in  the  business  of  renting 
by  the  hour  automobiles  with  their 
drivers  could  not  be  formed  under 
Rev.  St.  (1911)  art  1120  {  10,  pro- 
viding that  a  corporation  might  be 
formed  for  the  establishment  and 
maintenance  of  a  line  of  stages,  or 
{  18,  authorising  incorporation  for 
the  transportation  of  goods,  wares, 
and  merchandise  or  any  valuable 
thing;  nor  could  the  power  to  engage 
in  such  business  be  given-  by  the 
charter  of  a  corporation  formed 
under  {  24,  authorising  corporations 
for  the  purchase  and  sale  of  goods, 
wares  and  merchandize,  and  agricul- 
tural and  farm  products.  Staacke  v. 
Routledge,  (Tex.  Civ.  A.)  176  SW 
444. 

[b]  KUMaUaaeoiw  *atlMils«A  pvx- 
VO>as>— (1)  On  the  other  hand,  under 
a  statute  which  provides  for  the  for- 
mation of  corporations  for  the  pur- 
pose "of  trade,  or  of  carrying  on  any 
lawful  mechanical,  manufacturing,  or 
agricultural  business,"  a  corporation 
may  be  formed  for  the  purpose  of 
"buying,  owning,  improving,  selling, 
and  leasing  lands,  tenements,  and 
hereditaments,  real,  personal,  and 
mixed  estates  and  property,  includ- 
ing the  construction  and  leasing  of  a 
building."  Finnegan  v.  Noerenberg, 
52  Minn.  239,  242.  53  NW  1160,  88 
AmSR  562,  18  LRA  778.  (2)  And  a 
corporation  to  build  and  run  a  flour 
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mill  may  be  formed  under  a  statute 
authorizing  corporations  for  the 
"conversion  and  disposal  of  agricul- 
tural products  by  means  of  mills, 
elevators,  markets,  and  stores,  or 
otherwise."  Qlniich  v.  Patrons'  Mill 
Co.,  21  Kan.  «1,  62.  (3)  A  corpora- 
tion to  supply  natural  gas  may  be 
formed  under  a  statute  authorlcing 
Incorporation  for  "the  manufacture 
and  supply  of  gae,  or  the  supply  of 
light  or  heat  to  the  public  by  any 
other  means."  Compton  v.  People's 
Gas  Co.,  75  Kaa.  672.  676,  89  P  1039, 
10  LRANS  787.  (4)  Under  a  statute 
authorising  the  formation  of  a  cor- 
poration to  carry  on  "business  or  en- 
terprise," a  corporation  may  be 
formed  to  act  as  agent  and  broker  In 
insurance  matters.  State  v.  Michel, 
111  La.  4.  6.  36  S  869. 

(c]  TCM*  aad  ooBamaro*. — (1)  A 
corporation  to  buy  and  sell  stock, 
bonds,  and  public  securities  may  be 
organised  under  the  Pennsylvania 
autute  authorising  companies  for 
"trade  and  commerce."  In  re  Pitts- 
burgh Stock  Bxoh.,  26  PlttsbliegJNS 
(Pa.)  308.  But  compare  supra  this 
Dote  [a].  (2)  And  ice  compeoiles, 
gas  companies,  and  water  companies. 
Intended  to  supply  a  city  respectively 
with  Ice,  gas,  and  water,  are  within 
the  meaning  of  a  statute,  providing 
for  the  formation  of  corporations  for 
maoufacturlDg,  etc^  purposes,  "or  for 
the  purpose  of  engaging  In  any 
species  of  tr&de  or  commerce,  foreign 
or  domestic."  Peo.  v.  Blake,  19  Cal. 
m,  593.  (3)  The  Montana  statute, 
providing  that  a  corporation  may  be 
formed  lor  the  transaction  of  any 
"commercial  business,"  authorises  a 
corporation  for  warehousing  goods 
for  shipment.  Orient  Ins.  Co.  v. 
Northern  Pac  R.  Co..  31  Mont.  602, 
78  P  1036.  See  also  supra  i  62. 
i  [d]    mumfaottixlBC. — (1)    A    stat- 

ute authorizing  the '  formation  of 
manufacturing  companies  has  gener- 
ally been  held  to  include  corporations 
for  manufacturing  and  supplying  gas 
or  electricity.  Beggs  v.  Eidison  Blec- 
'  trie  Ilium.  Co.,  96  Ala  296,  11  S  381, 
13  AmSR  94;  Peo.  v.  Wemple,  129 
K.  T.  643.  29  NB  808.  14  LRA  708; 
Nassau  Gaslight  Co.  v.  Brooklyn,  89 
N.  Y.  409.  (2)  It  also  Includes  a 
corporation  for  the  manufacture  of 
lumber,  flour,  and  meal.  Cross  v. 
PinckneyviUe  Mill  Co.,  17  III.  64.  (3) 
A  corporation  organized  to  plant, 
harvest,  store,  purchase,  manu- 
facture, sell,  and  deal  in  chicory. 
Bolton  v.  Nebraska  Chicory  Co.,  69 
Nebr.  681,  96  NW  148.  (4)  In  some 
states  It  has  been  held  to  Include  the 
business  of  preparing  ice  In  its 
natural  state  for  use  as  an  article  of 
consumption.  Atty.-Gen.  v.  Lorman, 
69  Uich.  167.  26  NW  311,  60  AmR 
287.  See  also  supra  {  62,  where  con- 
flicting cases  are   referred   to. 

(e)  MfJiiuilral. — A  laundry  busi- 
ness operated  by  the  use  of  machines 
and  mechanical  instruments  Instead 
of  manual  labor  Is  within  a  statute 
providing  for  the  incorporation  of 
companies  to  do  "mechanical  busi- 
ness." In  re  Keystone  Laundry  Co., 
S  Pa.  Dist.  785,  18  Pa.  Co.  444.  See 
also  supra   {   62. 

m  XBanstriaL— (1)  A  statute  al- 
lowing corporations  to  carry  on  an 
"Industrial    pursuit"   authorises   cor- 

E orations  to  carry  on  the  express 
usiness  (Wells  v.  Northern  Pac.  R. 
Co..  23  Fed.  469,  10  Sawy.  441),  (2) 
or  a  mercantile  business  for  the  sale 
of  goods  (Agua  Fria  Copper  Co.  v. 
Bashford-Burmlster  Co.,  4  Arls.  203, 
15  P  983;  Carver  Mercantile  Co.  v. 
Hulme.  7  Mont.  666,  19  P  213).  See 
also  supra   |   62. 

[g]  Tttutng  •••It  the  business  of  a 
corporation  formed  to  drill  and  mine 
for  natural  gas,  petroleum,  and  other 
minerals  and  to  purchase,  lease,  and 
otherwise  acquire  gas  and  petroleum 
wells  and  the  products  thereof  and 
to  furnish  the  same  to  Its  patrons 
for  use  was  not  within  the  classillca- 
tlon  of  "mining,"  as  employed  In 
Bums  St.  Annot.  (1901)  {  3861, 
anthorlxing  the  formation  of  corpora- 
tions to  carry  on  any  kind  of  manu- 


facturing, mining,  etc,  business,  it 
was  clearly  brought  within  that 
classification  by  Burns  St.  Annot. 
(1894)  i  6099,  defining  the  term 
"mlnlngr"  as  used  In  the  forifier 
statute  as  covering  and  Including 
sinking,  drilling,  boring,  and  operat- 
ing wells  for  petroleum  and  natural 
SBLB.  Consumers'  Gas  Trust  Co.  v. 
ulnby,  137  Fed.  882,  896,  70  CCA 
220  [certiorari  den  198  U.  S.  686,  25 
set  803,  49  L.  ed.  1174].  See  also 
supra   J    52. 

[h]  Brwitloa  of  ImlldlngB.— A 
statute  authorising  corporations  "for 
the  erection  of  buildings"  was  held 
to  authorise  cori>oratlons  for  erecting 
buildings  as  a  business  only,  and  not 
to  authorise  a  corporation  for  the 
Improvement,  extension,  and  profit- 
able managdment  of  a  building 
already  erected.  Peo.  v.  Troy  House 
Co.,  44  Barb.   (N.  T.)   626.  631. 

[1]  Pratanud,  beaa>voleat,  charU 
table,  edaoatloaal,  Utera*7,  solestUlc, 
atOd — (I)  Under  a  statute  for  the  In- 
corporation of  benevolent,  charitable, 
scientific,  etc.,  societies,  no  corpora- 
tion can  be  formed,  unless  it  is  for 
one  or  more  of  tne  purposes  de- 
scribed in  the  act.  A  corporation  for 
business  purposes,  having  In  view 
the  pecuniary  profit  of  Its  members, 
does  not  come  within  the  act,  al- 
though It  may  incidentally  contem- 
plate the  promotion  of  thft  Interests 
of  others.  Peo.  v.  Nelson,  46  N.  Y. 
477.  (2)  A  corporation  to  build  and 
maintain  an  opera  house  and  lecture 
hall  is  authorised  by  a  statute  allow- 
ing incorporation  for  the  support  of 
any  educational  or  literary  undertak- 
ing, or  for  the  promotion  of  music 
or  other  fine  arts.  Seymour  Opera- 
House  Co.  V.  Wooldridge,  (Tex.  Civ. 
A.)  31  SW  234.  (3)  Rifle  shooting, 
however,  is  not  a  science  but  an 
art,  and  a  corporation  for  the  en- 
couragement and  advancement  of 
rifle  snooting  cannot  be  formed  under 
a  statute  authorising  the  formation 
of  corporations  for  "scientific"  pur- 
poses. Vredenburg  v.  Behan.  88  La. 
Ann.  627.  (4)  Under  a  statute  allow- 
ing the  formation  of  cori>orations 
for  "educational"  purposes,  a  cor- 
poration may  be  formed  for  the 
purpose  of  encouraging  debating, 
reading,  cmd  literature,  and  the  en- 
joyment of  rational  and  social 
amusements,  and  the  playing  of  ten- 
pins, chess  and  checkers,  and  other 
lawful  games  of  the  kind  (State  v. 
Lesueur.  99  Mo.  662,  13  SW  237,  7 
LRA  734),  (6)  or  for  the  purpose 
of  collecting,  arranging,  classifying, 
and  displaying  at  an  exposition  the 
agricultural,  norticultural,  mineral, 
manufacturing,  or  other  divers  re- 
sources of  the  state,  since  such  a 
purpose  Is  educational  In  its  primary 
object  (Brown  v.  Cruoe,  44  (5kl.  192, 
143  P  1164;  Watton  v.  Cruce,  44 
Okl.  186,  143  F  1152).  (6)  And  a 
historical  society,  the  object  of  which 
is  the  gathering  up  of  facts,  the 
writing  out  of  them,  and  reading  the 
same  at  meetings,  whereupon  discus- 
sions arise,  etc.,  is  properly  Incor- 
fiorated  under  a  statute  for  the 
ncorporatlon  of  literary  societies. 
Carpenter  v.  Historical  Soc,  2  Dem. 
Surr.  (N.  Y.)  674.  (7)  The  Daughters 
of  the  Republic  of  Texas  organized 
for  patriotic  purposes  connected  with 
the  war  for  the  Independence  of 
Texas  was  held  to  be  an  "educa- 
tional" corporation  within  Rev.  St. 
(1911)  art  1121.  Conley  v.  Daugh- 
ters ^of  Republic.  106  Tex.  80,  1B6  SW 
197,  167  SW  937  [rev  (Civ.  A.)  161 
SW  877]  (as  to  which  see  supra  ]  52, 
note  31  [a]).  (8)  A  corporation  or- 
ganized to  provide  and  give  to  Its 
members  entertainment  and  lawful 
exhibition  of  feats  of  strength, 
agility,  and  activity,  such  as  boxing, 
sparring,  wrestling,  basket  ball,  and 
any  and  all  other  Indoor  sports  and 
harmless  games,  acceptable  and  bene- 
ficial t4<  Its  members,  is  not  organized 
for  ,a  fraternal,  benefical,  educa- 
tional, or  scientific  purpose  within 
Rev.  St.  (1909)  {  8432,  authorising 
the  organisation  of  corporations  for 
such  pttrposes,  nor  for  a  purpose  in- 


cident to  either  of  such  objects,  since 
the  term  "fraternal  beneQclal"  Is  ap- 
plied tc  organizations  on  the  lodge 
plan,  paying  death  and  sick  benefits, 
while  {  3436  specifies  the  kinds  of 
organizations  that  may  be  Incorpo- 
rated for  educational  or  scientific 
purposes,  as  schools,  colleges,  etc.; 
including  associations  formed  to  pro- 
mote literature,  etc.,  or  the  estab- 
lishing of  a  museum,  etc.,  and  in 
general  any  association,  society,  com- 
pany, or  organization  tending  to  the 
public  advantage  in  relation  to  the 
objects  enumerated,  and  whatever  is 
incident  to  such  objects,  and,  while 
athletic  training  might  have  some 
educational  value  to  those  trained, 
the  mere  entertainment  of  the  cor- 
poration's members  with  such  ex- 
hibitions is  entirely  foreign  to  the 
purposes  outlined  in  the  statute. 
State  V.  Business  Men's  Club.  178 
Mo.  A.  648,  163  SW  901.  (9)  In 
Pennsylvania  the  act  of  June  14, 
1887  (P.  L.  p  383),  entitled,  "An  act 
to  provide  for  the  incorporation  and 
regulation  of  companies,  not  for 
profit,  organized  for  the  encourage- 
ment of  the  arts  and  sciences,  and 
of  agriculture  and  horticulture,  an4 
to  confer  upon  such  companies  the 
right  of  eminent  domain,"  shows  in 
Its  preamble  that  it  contemplates 
companies  for  the  purpose  of  holding 
public  expositions,  and  It  does  not 
authorise  the  Incorporation  of  a 
private  educational  corporation,  such 
as  an  "Academy  of  Sciences,"  for 
the  purpose  of  "educating  the  public 
by  exhibiting  artistic,  mechanical, 
agricultural  and  taortlcultural  prod- 
ucts, and  providing  instruction  in 
the  arts  and  sciences."  In  re  War- 
ren Academy.  13  Pa.  DIst  697,  29  Pa. 
Co.  30.  7  Dauph.  Co.  43.  (10)  And 
la  New  York  It  was  held  that  a  med- 
ical college  could  not  be  Incorpo- 
rated under  the  general  law  (L. 
[1848]  c  819,  amended  by  L.  [1870] 
c  61,  and  L.  [1872]  o  649),  for  the 
incorporation  of  benevolent,  chari- 
table, sclintlflc,  and  missionary  sow 
cletiea  Peo.  v.  Ounn,  96  N.  Y.  317. 
(11)  Under  2  Comp.  St.  (1910)  p 
2442.  authorizing  relief  association 
of  volunteer  firemen  organised  under 
2  Comp.  at.  (1910)  p  2430,  to  turn 
over  its  funds  to  a  similarly  organ- 
ized association  of  paid  firemen,  an 
organization  of  paid  firemen  may  be 
organized  when  a  volunteer  organiz- 
ation exists.  In  spite  of  2  Comp.  St. 
(1910)  p  2433  i  4,  prohibiting  two 
such  associations,  wescott  v.  Pas- 
saic Paid  Firemen's  Relief  Assoc, 
(N.  J.  Sup.)  103  A  817.  See  supra 
t   62. 

[J]  Agilsiittnial  vaiposea.— A  cor- 
poration formed  for  tne  purpose  of 
making  agricultural  exhibits,  con- 
ducting a  live  stock  show,  and  giv- 
ing exhibitions  of  the  speed  of 
horses,  comes  within  the  purview  of 
a  statute  authorizing  corporations 
for  "Eigrlcultural  purposes."  Falrvlew 
Inv.  (JO.  V.  Lamberson,  26  Ida.  72, 
136  P  606.     And  see  supra  {  62. 

[k1  Peonalary  profli^-(l)  Under 
Kurd  Rev.  St.  c  32  (  1,  authorizing 
the.  formation  of  corporations  for 
pecuniary  profit  for  any  lawful  pur- 
pose, except  banking.  Insurance,  real 
estate  brokerage,  the  operation  of 
railroads,  and  the  business  of  loan- 
ing money,  a  corporation  formed  to 
encourage  social  and  fraternal  rela- 
tions among  its  members,  and  to 
provide  suitable  and  permanent  ac- 
commodations by  the  erection  of  a 
suitable  building,  is  regularly  or- 
ganised, and  Its  purpose  Is  not  un- 
lawful. Lincoln  Park  C^iapter  No. 
177,  R.  A.  M.  V.  Swatek,  106  111.  A. 
604  [aff  204  111.  228.  6i  NE  429]. 
(2)  On  the  other  hand.  It  Is  held  in 
Michigan  that  Pub.  Acts  (1903)  p  280 
No  171,  which  provides  for  the  In- 
corporation of  associations  not  for 
pecuniary  profit.  Includes  an  associa- 
tion "for  the  purpose  of  improving 
the  breed  of  horses  by  promoting  the 
interests  of  the  American  trotting 
turf,"  there  being  no  provision  for  a 
capital  stock,  for  the  carrying  on  of 
any  buslne^g.^rg^e  acauisltij^^ 
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providing,  aa  in  Pennsylvania,  for  the  granting  of 
charters  (fa  application  to  a  court  or  to  the 
governor.^  It  is  also  held  that  an  incorporation 
act  cannot  be  extended  by  construction  to  cases  not 


reasonably  within  its  terms.  It  is  a  matter  of 
policy  and  not  of  law  to  determine  the  conditions 
of  corporate  existence,  and  it  requires  legislative 
judgment  as  to  every  distinct  purpose  meant  to  be 


a.ny  property,  except  membership 
fees  and  annual  dues.  American 
Matinee  Assoc,  v.  Secretary  of  State, 
140  Mich.  S79.  104  NW  141.  See  also 
supra  i  52. 

[1]  Work  of  miMlo  utlUtr<— (D 
The  establishment  and  maintenance 
of  a  wharf  boat  and  i^team  elevator 
at  a  city  situated  on  a  navigable 
stream,  for  a  general  storage  and 
forwarding  business,  Is  a  "work  of 
public  utility,"  within  the  meaning 
of  a  statute  enumerating  the  pur- 
poses for  which  corporations  may 
be  formed.  Glen  v.  Breard,  25  La. 
Ann.  875.  (2)  And  a  building  and 
loan  association  may  be  organized 
under  the  general  incorporation  stat- 
ute of  Louisiana,  which  authorizes 
the  formation  of  corporations  for  the 
purposes  enumerated  (Rev.  St. 
i  68S),  and  "generally  for  all  works 
of  public  utility  and  advantage,"  as 
Acts  (1888)  No  151,  expressly  de- 
clares that  the  terms  "public  utility 
and  advantage"  Include  the  purposes 
of  building  associations,  etc.  Man- 
ship  V.  New  South  Bldg.,  etc.,  Assoc, 
110  Fed.  846.     See  also  supra  i  52. 

[ml  To  aoonlr*  and  hold  or  to 
Aeal  tn  real  •siata^— (1)  In  some  ju- 
risdictions the  formation  of  corpo- 
rations for  the  purpose  of  acquiring 
and  holding  or  dealing  in  real  estate 
is  authorized,  either  in  express  terms 
or  under  a  provision  for  corporations 
for  any  lawful  business  or  purpose. 
Colorado  Springs  Co.  v.  American 
Pub.  Co.,  97  Fed.  843,  38  CCA  433; 
Cahall  V.  Citizens'  Mut.  Bldg.  Assoc, 
61  Ala.  232;  Market  St.  R.  Co.  T. 
Hlllman,  109  Cal.  571,  42  P  225;  Fin- 
negan  v.   Noerenberc,   62   Minn.   239, 

68  NV7  1160.  38  AmSR  552,  18  LRA 
778  (supra  this  note  [b]  (1));  State 
V.  Home  Co-op.  Union,  83  Oh.  St.  547, 

69  NE  220.  (2)  In  other  Jurisdic- 
tions such  corporations  are  expressly 
prohibited.  See  cases  infra  this  note. 
(3)  Thus  In  Illinois  the  incorporation 

,  act  fHurd's  Rev.  St.  [190B]  c  32  {§  1, 
5,  26),  permits  corporations  organ- 
ized for  legitimate  purposes  to  ac- 
quire and  hold  such  land  as  is  neces- 
sary for  transacting  their  business, 
but  expressly  prohibits  the  organl- 
^tlon  of  corporations  for  the  pur- 
pose of  acquiring  and  holding  real 
estate.  Peo.  v.  Shedd,  241  111.  165. 
89  NB  832;  Imperial  Bldg.  Co.  v. 
Chicago  Open  Bd.  of  Trade.  238  111. 
100,  87  NE  167;  Blxler  v.  Summer- 
field,  195  III.  147,  62  NE  849;  Chicago 
First  M.  E.  Church  v.  Dixon,  178  111. 
260,  52  NE  887:  Peo.  V.  Pullman's 
Palace  Car  Co.,  175  111.  126,  61  NE 
664,  84  LRA  368;  Carroll  v.  East  St. 
Louis,  67  111.  668,  16  AmR  682;  and 
other  cases  infra  this  note.  (4)  And 
of  course  a  corporation  cannot  be 
formed  In  this  state  for  the  purpose 
of  buying  and  selling  real  estate. 
Walker  v.  Taylor,  262  111.  424,  96  NE 
1066.  (6)  A  leasehold  Interest  in 
land  Is  real  estate  within  the  mean- 
ing of  the  statute.  Peo.  v.  Shedd, 
supra;  Imperial  Bldg.  Co.  v.  Chicago 
Open  Bd.  of  Trade,-  supra.  (6) 
Therefore  a  corporation  organized 
for  the  purpose  of  Utising  certain 
real  estate  for  a  term  not  to  exceed 
ninety-nine  years  upon  which  to 
erect  a  building  for  tenants  is  pro- 
hibited by  the  statute.  Imperial 
Bldg.  Co.  V.  Chicago  Open  Bd.  of 
Trade,  supra;  Chicago  Open  Bd.  of 
Trade  v.  Imperial  Bldg.  Co.,  supra; 
Cowan  V.  Peo.,  247  111.  357,  93  NE  849 
[app  dlsm  236  U.  S.  592  mem.  36  SCt 
206  mem,  59  L.  ed.  428  mem];  Chi- 
cago Open  Bd.  of  Trade  v.  Imperial 
Bldg.  C!o„  136  111.  A.  606.  (7)  A  cor- 
poration cannot  be  organized  to  lease 
premises  and  to  construct,  operate, 
and  maintain  a  building  thereon,  to 
lease  space  therein,  and  to  supply 
the  tenants  thereof  with  power,  light, 


water,  heat,  and  other  services  In 
connection  therewith,  for  the  object 
of  its  organization  Is  to  acquire  and 
hold  real  estate.  Peo.  v.  Snedd,  su- 
pra. (8)'  A  corporation  for  the  pur- 
pose of  dealing  in  real  estate  and 
carrying  on  any  kind  of  real  estate 
business  cannot  be  organized  under 
Code  i  639,  providing  for  corpora- 
tions organized  for  improvements  on 
real  property.  Vercoutere  v.  Qolden 
State  Land  Co.,  116  Cal.  410,  48  P 
376.  (9)  In  Illinois  there  Is  no  stat- 
ute authorizing  a  corporation  for  the 
purpose  of  transacting  the  business 
of  real  estate  brokerage.  Warren  v. 
Inter  SUte  Realty  Co.,  192  111.  A. 
438.   See  also  Infra  {  120  note  13  [b]. 

[n]  Tenants  in  oonunon. — Rev. 
St.  c  43,  authorizing  tenants  in  com- 
mon to  incorporate  for  the  purpose 
of  managing  the  property,  authorizes 
the  holders  o~f  lands  devised  to  them 
in  trust  for  specific  purposes  to  or- 
ganize a  corporation  for  the  execu- 
tion of  the  trust.  Howard  v.  Hay- 
ward,   10  Mete.    (Mass.)    408. 

[o]  To  •xecnt*  tmsts,  eto>— (1)  It 
is  within  the  power  of  the  legisla- 
ture to  create  or  to  provide  for  cor- 
porations with  powers  to  execute 
trusts,  manage  trust  funds,  and  act 
as  executors  and  administrators,  etc. 
Fellows  V.  Bay  City  First  Nat.  Bank, 
(Mich.)  159  NW  385.  (2)  And  such 
corporations  are  authorized  in  many 
states.  Fellows  v.  Bay  City  First 
Nat.  Bank,  supra;  State  v.  Nichols, 
40  Wash.  437,  82  P  741.  (3)  But 
as  a  rule  such  a  corporation 
must  be  formed  under  and  sub- 
ject to  a  particular  statute  pro- 
viding for  the  formation  of  bank- 
ing or  trust -companies,  and  not  un- 
der the  statute  authorizing  the  for- 
mation of  business  corporations  gen- 
erally. State  V.  Nichols,  supra 
(holding  that  under  the.  general  in- 
corporation law  [Ballinger  Codes  & 
St.  Annot.  J  4250  et  seq],  authoriz- 
ing the  formation  of  corporations  for 
manufacturing,  mining,  milling, 
wharflng  and  docking,  mechanical, 
banking,  mercantile,  Improvement, 
and  building  purposes,  etc.,  with  cer- 
tain Specified  powers,  and  L.  [1903] 
c  176,  providing  for  the  incorpora- 
tion of  trust  companies,  and  declar- 
ing that  thereafter  no  corporation 
shall  be  organized  to  carry  on  a 
trust  company  business  in  the  state 
except  under  such  act,  a  proposed 
corporation  whose  powers,  aa  de- 
fined by  Its  articles,  are  almost  If 
not  wholly  confined  to  an  agency  or 
trust  business  Is  not  entitled  to  in- 
corporate under  the  general  law,  al- 
though its  articles  do  not  include  all 
the  items  or  powers  named  In  the 
act  of  1903). 

Pnrpoao,  Uad,  or  olaaa  of  putlon- 
lar  oorporatioBa  and  detorminatlon 
thereof  see  supra  {}  50-52. 

Blngle  oorporation  for  mora  than 
one  pnzpoaa  see  infra  {  121. 

aa.  In  re  First  Church  of  Christ, 
Scientist,  205  Pa.  643,  55  A  536,  97 
AmSR  753,  63  LRA  411  [afT  6  Pa. 
DIst.  746.  20  Pa.  Co.  241,  41  WklyNC 
259];  In  re  Philadelphia  Roofing, 
etc.,  Contractors'  Assoc,  200  Pa.  Ill, 
49  A  894;  Philadelphia  Medical  Col- 
lege's Case,  3  Whart.  (Pa.)  446;  In 
re  Merchants'  Finance  Co.,  17  Pa. 
Dist.  75;  In  re  Bernard  Corr  Co.,  16 
Pa.  Dist.  697.  SS  Pa.  Co.  456;  In  re 
Hungarian  Protective  Soc,  16  Pa. 
Dist.  80;  In  re  Warren  Academy, 
IS  Pa.  Dist.  597.  29  Pa.  Co.  80,  7 
Dauph.  Co.  48;  In  re  W.  B.  Urling 
Co.,  18  Pa.  Dist.  534,  SO  Pa.  Co.  90, 
7  Dauph.  Co.  283;  In  re  Young  Men's 
Republican  Club.  12  Pa.  Dist.  584,  29 
Pa.  Co.  141;  In  re  Master  Granite,  etc.. 
Stone  Cutters'  Assoc,  9  Pa.  Dist.  357, 
23  Pa.  Co.  517;  In  re  Pennsylvania 
State  Sportsmen's  Assoc,  1  Pa.  Dist. 


763,11  Pa,  Co.  676;  In  re  Pennsylvania 
Business  Assoc,  36  Pa.  Co.  476; 
In  re  Accountants'  Assoc,  18  Pa.  Cki. 
169;  In  re  Jacksonian  Club,  11  Pa. 
Co.  19;  In  re  Central  Democratic  As- 
soc, 8  Pa.  Co.  892;  In  re  North  Fifth 
St.  Mut.  Land  Associ,  8  Pa.  Co.  17; 
In  re  Solabury  Mut.  Protective  As- 
soc, 3  Pa.  Co.  <tS7;  In  re  Delaware 
County  Union  League,  1  Del.  Co. 
(Pa.)  21;  In  re  Helping-Hand  Mar- 
riage Assoc,  16  Phlla.  (Pa.)  644; 
Matter  of  Mutual  Aid  Assoc  of 
North  America,  15  Phila.  (Pa.)  626; 
In  re  Homestead  Bldg.  Co.,  10  Phila. 
(Pa.)  106,  See  also  infra  |  124  et 
seq. 

[a]  MlaoeUaaeowi  wuutthorlsed 
corporatlOB*.— (1)  In  Pennsylvania 
it  has  been  held  that  the  statutes  do 
not  authorize  the  courts  to  grant 
charters  to  an  ordinary  political  club 
or  other  association,  for  political 
purposes  (In  re  Tbn-a-lu-ka  Club,  12 
Pa.  Co:  26;  In  re  Central  Democratic 
Assoc,  8  Pa.  Co.  398;  In  re  Delaware 
County  Union  League,  1  Del.  <Jo. 
(Pa.)  21;  In  re  Monroe  Republican 
Club-  28  PlttabLegJNS  (Pa.)  62); 
(2)  to  an  association  for  the  purpose 
of  cultivation  and  improvement  of 
German  manners  and  customs  (In  re 
Germania  Sangerbund,  2  pa.  Dist.  73. 

12  Pa.  Co.  89);  (3)  to  a  corporation 
"for  the  protection  of  the  rights  and 
property  of  immigrants  from  Hun- 
gary, and  especially  those  of  them 
who  have  become  members  of  the 
society,  by  rendering  advice  and  as- 
sistance with  reference  to  their  legal 
and  social  relations  made  necessary 
by  reason  of  their  ignorance  of  the 
language,  custom  and  laws  of  the 
United  States"  (In  re  Hungarian 
Protective  Soc,  16  Pa.  Diat.  80);  (4) 
or  to  a  marriage  association  for  the 
purpose  of  issuing  certificates  to 
members,  and  paying  them  a  certain 
amount  on  marriage  from  a  fund  to 
be  raised  by  an  assessment  of  mem- 
bers, such  an  association  being  held 
not  to  be  within  the  clause  authoriz- 
ing corporations  "for  the  mainte- 
nance of  a  society  for  beneficial  or 

Protective  purposes  to  Its  members 
rom  funds  collected  therein"  (In  re 
Helplng-Haod  Marriage  Assoc,  16 
Phila.  (Pa.)  644,  645).  (5)  The 
clause  authorizing  the  grant  of  a 
charter  "for  the  maintenance  of  a 
society  for  beneficial  or  protective 
purposes  to  its  members  from  funds 
collected  therein"  does  not  authorize 
the  grant  of  a  charter  to  a  corpora- 
tion for  "the  recovery  of  property 
that  may  be  stolen  from  its  mem- 
bers, and.  In  the  event  of  a  failure  to 
recover  such  property,  to  pay  to  the 
loser  such  part  of  the  value  thereof 
as  the  company  may  hereafter  deter- 
mine and  set  forth  by  Its  by-laws." 
In  re  Solebury  Mut.  Protective  As- 
soc, 3  Pa.  Co.  637.  (6)  And  a  certifi- 
cate of  incorporation  of  a  real  estate 
improvement  company  which  added 
to  the  statement  of  "purchase  and 
sale  of  real  estate"  as  the  purpose 
of  the  company  the  further  purpose 
of  "laying  out  and  dividing  it  into 
streets,  alleys  and  building  lots,  and 
dedicating  or  donating  the  same," 
was  rejected,  as  giving  the  company 
powers  in  excess  of  those  authorized 
by  statute.  In  re  North  Fifth  St. 
Mut.  Land  Assoc,  8  Pa.  Co.  17.  (7) 
It  has  also  been  held  that  the  stat- 
utes do  not  authorize  the  incorpora- 
tion of  a  tra6kless  trolley  company 
to  furnish  transportation  to  the  pub- 
lic. In  re  Sayre  Trackless  Trolley 
Co.,  18  Pa.  Dist.  602,  SO  Pa.  Co.  86, 
7  Dauph.  Co.   280   (Infra  I   120  note 

13  [d]).  (8)  Neither  the  General  (Cor- 
poration Act  of  April  29,  1874,  nor 
any  of  its  supplements,  authorizes  a 
corporation  for  doing  business  as  a 
stockbroker.    In  re  Ilrlln*  Co.,  30  Pa. 
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provided  for.**  The  qnestion  is  whether  the  pur- 
poses of  the  particnlar  corporation'  are  authorized, 
and  i\ot  whether  they  are  lawful  or  unlawful,  except 
in  so  far  as  want  of  authority  renders  them  unlaw- 
ful,^ and  whether  the  corporation  was  authorized  at 
the  time  it  was  formed.^'^  A  fortiori  a  corporation 
cannot  ife  formed  for  a  pnrpose  which  is  expressly 
excepted  by  the  statute."  The  primary  object  of  the 
corporation  must  be  within  the  purposes  specified 
in  the  statute.*'  In  some  states  the  statute  au- 
thorizes the  formation  of  corporations  exclusively 
for  the  business  or  purpose  specified  therein,  and  a 
corporation  cannot  be  formed  thereunder  for  such 
business  or  pnrpose  and  also  for  some  other  pur- 
pose or  business  not  properly  incidental  to  that 
specified.**    In  deteimining  whether  the  purposes  of 


the-  corporation  are  anthorized,  the  courts  cannot 
disregard  the  plain  language  of  the  statute;  it  is 
their  duty  to  accept  and  enforce  it  as  written.* 
But  if  the  particnlar  purpose  is  fairly  within  the 
terms  of  the  statute,  it  is  not  necessary  that  the 
particular  means  employed  to  effect  such  purpose 
shall  have  been  within  the  contemplation  of  the 
legislature  at  the  time  the  statute  was  enacted.*" 
As  a  rule  whether  a  corporation  is  formed  for  a 
particular  purpose  specified  in  the  statute  is^o  be 
determined  from  the  purposes  specijSed  in  its 
articles  or  certificate  of  incorporation;*^  and  the 
fact  that  a  corporation  engages  in  ultra  vires  acts 
will  not  invalidate  its  incorporation.**  As  a  rule 
the  fact  that  some  of  the  purposes  of  incorporation 
set  forth  in  a  charter  are  unauthorized  by  the  etat- 


Co.  90.  <9)  Aalde  from  the  question- 
able policy  of  Incorporating  a  body 
of  persons  for  such  a  purpose,  there 
Is  no  authority  In  the  corporation  act 
of  1874  or  Its  supplements  for  the 
incorporation  of  an  association  to 
procure  the  enactment  of  legislation 
on  the  subject  of  mercantile  tax  law» 
and  to  influence  and  watch  legisla- 
tion for  the  protection  of  capital.  In 
re  Pennsylvania  Btislness  Assoc,  35 
Pa.  Co.  476.  (10)  For  other  cases 
in  which  charters  have  been  refused 
see  infra  9  119. 

{b]  WaoallanaoTia  antliorlxad  oor- 
pomtUmm. — (l)  In  Pennsylvania  a 
corporation  may  be  formed  for  the 
purpose  of  buying,  rectifying,  com- 
pounding, bottling,  and  selling  spirit- 
uous and  malt  liquors  and  mineral 
iraterB  at  wholesale  (In  re  Bernard 
Corr  Co.,  16  Pa,  Dlst.  697,  33  Pa.  Co. 
455);  (2)  for  the  purpose  of  manu- 
facturing and  selling  brewed  and 
malt  liquors  (In  re  McDonald  Brew- 
ing Co.,  33  Pa.  Co.  609);  (S)  "to  pro- 
mote the  growing  and  culture  of 
game  fish  and  the  maintenance  of  a' 
suitable  stream  for  the  purpose  of 
catching  game  fish"  (In  re  Marsh 
Oeelc  Fishing  Club,  36  Pa.  Co.  593); 
(4)  or  for  the  purpose  of  buying, 
selling,  collecting,  and  guaranteeing 
payment  of  ground  rents,  mortgages, 
and  other  real  estate  securities  (In 
re  Philadelphia  Co.,  16  Pa.  Dlst.  623, 
.33  Pa.  Co.  428).  (6)  A  charter  was 
granted  under  the  act  of  April  29, 
1874,  i  2  cl  3  (P.  L.  p  7S),  for  a  cor- 
poration "to  develop  and  encourage 
higher  artistic  standards  in  the  arts 
and  handicrafts  by  means  of  instruc- 
tion in  designing  and  crafts  work, 
given  in  classes  and  privately,  and  by, 

J>Dblic  lectures  on  subjects  pertaln- 
ng  to  arts  and  crafts  work;  main- 
taining a  guild-house  in  order  that 
artistic  craft  workers  may  be  gath- 
ered together  and  provided  with  stu- 
dios and  rooms  for  workers;  main- 
taining a  shop  for  the  sale  of  arti- 
cles made  by  its  members  and  other 
craft  workers,  which  shall  be  of  the 
requisite  standard-  of  artistic  excel- 
lence and  mechanical  skill"  it  ap- 
pearing that  the  main  purpose  was 
"to  develop  and  encourage  higher 
artistic  standards,"  and  that  the 
maintenance  of  a  guild  house  for 
workers  and  a  shop  for  the  sale  of 
artistic  goods  was  merely  the  means 
for  the  promotion  of  such  main  pur- 
pose. In  re  Philadelphia  Arts,  etc.. 
Guild,  20  Pa.  Di9t.  684. 

[c]  ■aooantMOMBt  and  pioteetloa 
of  '  trad*  aaC  eoaunmoet. — (1)  A 
clause  of  the  Pennsylvania  statute 
authorizes  the  chartering  of  corpora- 
tions for  the  "encouragement  and 
frotection  of  trade  and  commerce." 
□  re  Philadelphia  Roofing,  etc..  Con- 
tractors' Assoc,  200  Pa.  Ill,  112,  49 
A  894;  In  re  Charter,  6  LTNS  (Pa.) 
7.  (2)  And  it  was  held  error  to  re- 
fuse a  charter  under  this  provision 
to  an  Intended  corporation  organized 
to  "promote  the  welfare  and  interest 
of  persons  engaged  in  roofing  and 
sheet  metal  working;  and  for  the 
protection  and  encouragement  of 
such  trade  and  commeree;  by  com- 


bining the  intelligence  and  Influence 
of  members  against  imposition  and 
fraud,"  on  the  ground  that  the  busi- 
ness sought  to  oe  promoted  was  not 
trade  and  commerce  because  it  re- 
lated to  the  trade  or  business  of  a 
particular  class  in  the  community 
employed  in*  a  mechanical  pursuit  as 
a  means  of  livelihood  or  profit.  In 
re  Philadelphia  Rooflng,  etc.  Con- 
tractors' Assoc,  supra  (holding  that 
the  word  "trade"  in  the  statute  is  to 
be  construed  in  its  popular  sense  and 
as  including  particular  trades  as 
well  as  trade  in  general).  Compare 
In  re  Master  Granite,  etc..  Stone 
Cutters'  Assoc,  '9  Pa.  Dlst  867,  23 
Pa.  Co.  617. 

[dl  The  term  "median leal  lnisl> 
IMSS"  as  used  in  the  eighteenth 
clause  of  class  two  of  the  Corpora- 
tion Act  of  April  29,  1874,  refers  to 
the  employment  of  skilled  labor  in 
shaping  materials  into  structures  or 
products  of  utility  and  not  as  inci- 
dental to  one  of  the  arts  or  profes- 
sions. Preparing  and  mectuinlcally 
executing  designs  for  decorating  and 
furnishing  buildings  is  not  such  busi- 
ness, nor  is  dredging  and  excavating 
in  rivers  and  executing  submarine 
work.  Mechanical  Business  Cases,  9 
Pa.  Co.  1   (Opinion  of  Atty.-Oen.). 

[e3  Spaonlatlnf  la  real  Mtate.^— 
The  act  of  Febr.  18,  1869,  empower- 
ing the  court  to  grant  charters  to 
citizens  to  enable  them  to  purchase, 
build  on,  and  sell  houses  and  lots  in 
Philadelphia,  provided  the  company 
shall  agree  to  devote  its  capital  to 
parts  of  said  city  most  needing  phys. 
leal  and  moral  reform,  and  provided 
the  court  is  satisfied  of  the  com- 
pany's benevolent  purpose,  4oe8  not 
authorize  the  issuance  of  a  charter 
to  a  company  organized  merely  for 
the  purpose  of  speculating  in  Phila- 
delphia real  estate.  In  re  Home- 
stead Bldg.'<3o.,  10  Phlla.   (Pa.)  106. 

[f]  Mm  Hn—.— The  incorpora- 
tion of  pipe  line  companies  for  the 
transportation  of  petroleum  is  per- 
mitted by  the  express  provisions  of 
act  of  June  2,  1883.  Lehigh  Valley 
Coal  Co.  y.  U.  S.  Pipe  L4no  Co.,  3  Pa. 
Dlst.  70. 

[g]  Oemetarr  comnantoa.— The  act 
of  April  29,  1874  (P.  L.  p  SO),  con- 
fers on  the  courts  express  power  to 
incorporate  cemetery  companies.  In 
re  Oakland  Cemetery  0>.,  12  Pa.  Co. 
146. 

Fluposss  lajnrlons  to  ths  coaunn- 
BllT  see  Infra   {   119. 

83.  Feo.  V.  Toung  Men's  Father 
Matthew  T.  A.  B.  Soc,  41  Mich.  67,  1 
NW  931;  Staacke  v.  Routledge,  (Tex. 
Civ.   A.)    176   SW   444. 

84.  Indiana  Bond  Co.  v.  Ogle,  22 
Ind.  A.  S93,  64  NE  407,  72  AmSR  326; 
and  see  oilier  cases  supra  this  sec- 
tion. 

88.  Indiana  Bond  Co.  v.  Ogle,  22 
Ind.  A.  698,  64  NE'407,  72  AmSR  826. 

As  to  legiaiatlirs  reoovattloa  m 
xatUloatioa  see  supra  {  74. 

80.  Danoy  v.  Clarlc,  24  App.  (D. 
C.)  487;  Peo.  v.  Rose,  174  111.  310,  61 
NB  246,  44  LRA  124;  Matter  of  L.ong 
Beach  Defense  Guards,  Inc.,  100 
Misc  S84,  166  NTS  46*. 


[a]  Dlstxlet  of  OolamWa:  "raa- 
roads"  and  "railwars.'^— In  the  Dis- 
trict of  Columbia  a  certificate  of  in- 
corporation under  the  general  incor- 
poration law  of  a  company,  one  ob- 
ject of  which  is  stated  to  be  "to  per- 
form contracts  for  maintaining  and 
operating  railways,"  la  in  antago- 
nism to  that  provision  of  the  law 
which  excludes  the  operation  of  rail- 
roads from  the  category  of  classes  of 
business  for  which  Incorporation 
may  be  granted,  although  the  certifi- 
cate also  says  "except  that  the  com- 
pany shall  not  operate  any  railroad, 
engage  in  the  business  of  a  railroad, 
or  do  anything  in  the  premises  pro- 
hibited to  incorporations  of  this 
character."  There  Is  no  distinction 
between  a  "railroad"  knd  a  "rail- 
way," and  the  previous  clause  of  the 
certificate  and  the  exception  are  in- 
consistent with  each  other.  Such  a 
certificate  Is  not  entitled  to  be  re- 
corded. Dancy  v.  Clark,  24  App.  CD. 
C.)  487. 

87.  State  v.  Inter-National  Inv. 
Co.,  88  Wis.  612,  60  NW  796,  43  Am 
SR  920  (as  to  which  see  supra  note 
81   [a]). 

88,  State  V.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  NW  1020, 
3  LRA  610  (under  a  statute  authoris- 
ing corporations  for  an  exclusively 
manufacturing  or  mechanical  bust- 
nesit).     See  supra  i  62  note  14  [g]. 

88.  Peo.  V.  Rose,  174  III.  (10,  61 
NE  246.  44  LRA  124. 

80.  Compton  y.  People's  Gas  Co., 
76  Kan.  572,  89  P  1039,  10  LRANS 
787  (holding  that  the  corporation 
could  be  formed  for  the  purpose  of 
supplying  natural  gas  to  the  public 
under  a  statute  authorizing  incorpo- 
ration for  the  manufacture  and  sup- 
ply of  gas,  "or  the  supply  of  light  or 
heat  to  the  public  by  any  other 
means,"  since  the  words  "by  any 
other  means"  were  certainlv  broad 
enough  to  Include  gas,  although, 
when  the  act  was  passed,  the  use  of 
natural  gas  might  not  have  been 
within  the  contemplation  of  the  leg- 
islature). But  see  as  tending  to  the 
contrary  In  re  Sayre  Trackless  Trol- 
ley Co.,  30  Pa.  Co.  86  (infra  I  120 
note  13  [d]). 

81.  U.  S.— Btowah  Light,  etc.,  C!o. 
V.  Tancey,  197  Fed.  846  [app  dism 
199  Fed.   988,   117  CCA  6681. 

Cal. — Vercoutere  v.  Golden  State 
Land  Co.,   116  Cal.   410,  48  P  87S. 

Kan. — Parkinson  Sugar  Co.  v.  Ft. 
Scott  Bank,  80  Kan.  474,  67  P  126. 

La, — Bayou  Cook  Nav.,  etc,  Co.  v. 
Doullut,  111  La.   617,   36  S  729. 

Mich. — American  Matinee  Assoc,  v. 
Secretary  of  State,  140  Mich.  679, 
104  NW  141;  Detroit  Driving  Club 
V.  Fitzgerald,  109  Mich.  670,  87  NW 
899;  Atty.-Gen.  V.  Lorman,  69  Mich. 
167,   26   NW   311,   to  AmR   287. 

Minn. — State  v.  Minnesota  Thresh- 
er Mfg.  Co.,  40  Minn.  218,  41  NW 
1020,   8   LRA  610. 

Pa. — Wagner  v.  Corcoran,  3  Pa. 
Dlst.  440. 

See  also  supra  {  61;  infra  {  184. 

88.  Tennessee  Automatic  Light- 
ing Co.   V.   Masaey,    (Tenn.   <3h.    ' 
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ute  under  which  the  incorporation  is  effected  does 
not  impair  the  validity  of  the  rest  of  the  charter,*' 
but  the  court,  secretary  of  state,  or  other  officer 
cannot  be  compelled  to  approve  or  to  file  articles 
or  a  certificate  or  charter  of  incorporation  which 
includes  an  unauthorized  purpose."*  A  corporation 
may  take  to  itself,  under  the  statute  law  of  Ten- 
nessee, the  power  to  purchase  specific  property,  pro- 
vided the  property  is  useful,  convenient,  and  suit- 
able to  the  general  purposes  of  the  corporation,  and 
provided  also  that  such  purposes  are  legal.** 

In  the  territories  and  uurolar  possessions  of  the 
United  States  the  purposes  for  which  corporations 
may  be  formed  are  limited  to  those  specified  in 


the  general  laws  of  the  particular  territory  or  in- 
sular possession  and  in  the  acts  of  congress  govern- 
ing such  incorporations.**  ^ 

Oorporations  to  operate  in  other  states  or 
conntries.  If  authorized  by  statute  a  valid  corpora- 
tion may  be  created  with  power  to  do  business  and 
to  carry  on  operations  in  other  states  or  countries 
with  their  permission.*^ 

[$  119]  b.  Unlawful  Fiupose.*°  A  corporation 
cannot  lawfully  be  formed  under  the  general  laws 
where  the  real  purpose  or  the  neoessaiy  effect  is  to 
carry  on  aii  unlawfi^l  business  or  to  accbmplish  an 
object  which  is  expressly  prohibited  by  law  or  is 
otherwise  unlawful**    If  such  an  incorporation  is 


93.     See   Infra   §    138. 
B*.     See   Infra    i    1S8. 

95.  Bristol  Bank,  etc.,  Co.  v. 
Jonesboro  Banking:  Trust  Co.,  101 
Tenn.  545.  48  SW  228. 

Fa]  OoipoTBtloa  to  taka  over  as- 
taDllsliad  plant. — It  is  no  objection 
to  the  validity  of  a  corporation  or- 
ganized to  operate  a  cotton  factory 
that  it  purchased  an  established 
plant  in  full  operation.  Bristol 
Bank,  etc.,  Co.  v.  Jonesboro  Banking 
Trust  Co.,  101  Tenn.  645,  48  SW  228. 

96.  See  cases    Infra   this    note. 

[a]  In  tha  tairltorlea  v«i^«U7r— 
(1)  The  act  of  congress  governing 
the  territories  of  the  United  States 
authorizes  the  territorial  legislatures 
to  enact  general  incorporation  acta 
permitting  persons  to  associate 
themselves  together  as  bodies  cor- 
porate for  "mining,  manufacturing, 
and  other  industrial  pursuits,  and 
for  conducting  the  business  of  In- 
surance, banks  of  discount  and  de- 
posit (but  not  of  issue)  loan,  trust, 
and  guarantee  associations,  and  for 
the  construction  or  operation  of 
rail-roads,  wagon-roads,  irrigating 
ditches,  and  the  colonization  and  im- 
provement of  lands  in  connection 
therewith,  or  for  colleges,  aeme[i]- 
naries,  churches,  libraries,  or  any 
other  benevolent,  charitable,  or  sci- 
enttflc  association."  Rev.  St.  { 
1889,  as  amended  by  Act  July  30, 
1886  (24  St.  at  L..  170  C  818  t  5; 
Comp.  St.  [1913]  i  3478).  (2)  Under 
this  statute  It  was  held  that  under 
the  terms  "[other]  industrial  pur- 
suits" corporations  could  be  formed 
for  the  purpose  of  carrying  on  an 
express  business  (Wells  v.  Northern 
Pac.  R.  Co.,  23  Fed.  468,  10  Sawy.  441 
supra  this  section  note  81  [f]);  (3) 
or  a  mercantile  business  (Auga  Frla 
Copper  Co.  V.  Bashford-Burmister 
Co.,  4  Ariz.  203,  36  P  983;  Carver 
Mercantile  Co.  v.  Hulme,  7  Mont. 
666,  19  P  213;  supra  this  section  note 
81  [f]).  (4)  And  the  amendment 
to  the  general  incorporation  act  of 
the  territory  of  Colorado  adopted  in 
1870,  authorizing  the  organization  of 
oorporations  "for  the  piirpose  of  aid- 
ing, encouraging,  and  inducing  im- 
migration to  this  territory,"  and 
providing  that  such  corporations 
should  have  power  to  purchase,  hold, 
and  sell  lands,  town  lots,  and  other 
property,  was  held  not  to  be  invalid 
as  In  excess  of  the  powers  conferred 
on  territories  by  congress,  in  view  of 
the  Act  of  June  10,  1872  (17  St.  at 
ti.  390),  in  broad  terms  ratifying  and 
confirming  such  territorial  acts. 
Colorado  Springs  Co.  v.  American 
Pub.  Co.,  97  Fed.  843,  38  CCA  433. 

[b]  RawaU. — (1)  The  Organic 
Act  of  Hawaii  territory  provides  for 
the  enactment  of  general  laws  au- 
thorizing persons  to  associate  them- 
selves together  as  bodies  corporate 
"for  manufacturing,  agricultural, 
and  other  Industrial  pursuits,  and 
for  conducting  the  business  of  in- 
surance, savings  banks,  banks  of 
discount  and  deposit  (but  not  of  is- 
sue), loan,  trust,  and  guaranty  as- 
sociations, for  the  establishment  and 
conduct  of  cemeteries,  and  for  the 
construction  and  operation  of  rail- 
roads,   wagon-roads,   vessels,   and   ir- 


rigating ditches,  and  the  colonization 
and  Improvement  of  lands  in  oonnec- 
tlon  therewith,  or  for  colleges,  sem- 
inaries, churches,  libraries,  or  any 
other  benevolent,  charitable,  or  scl- 
entlflc  association."  U.  S.  Comp.  St. 
(1913)  J  3697;  Hawaii  Rev.  L.  (1916) 
p  38  i  66.  (2)  And  the  Hawaiian 
legislature  has  enacted  a  general 
corporation  law  authorizing  the 
formation  of  Joint-stock  corporations, 
"for  the  purpose  of  carrying  on  any 
business  or  undertaking,  either  mer- 
cantile, agricultural  or  manufactur- 
ing, or  buying,  selling,  leasing  or 
otherwise  dealing  in  real  estate,  and 
buildings  and  other  structures, 
whether  used  or  intended  to  be  used 
as  shops,  stores,  warehouses,  offices, 
boarding  and  lodging  houses,  hotels, 
or  otherwise,  for  wnlch  individuals 
may  lawfully  associate  themselves 
(excepting  banking  and  professional 
Business)."  Rev.  L.  I  3272.  (3)  Fur- 
ther laws  have  also  been  enacted 
for  the  formation  and  regulation  of 
railroad  companies,  banking  corpora- 
tions. Insurance  companies,  trust 
companies,  etc.  (Rev.  L.  {{  713  et 
seq,  3310  et  seq,  3338  et  seq,  8363 
et  seq). 

[c]  Forto  Bloo. — (1)  Congress  has 
conferred  general  legislative  power 
on  the  legislative  assembly  of  Porto 
Rico,  without  such  specific  mention, 
as  in  the  acts  relating  to  territories 
generally  and  to  Hawaii,  of  the  pur- 
poses for  which  corporations  may  be 
formed  (U.  8.  Comp.  St.  [1913] 
{  3781):  (2)  and  the  legislature  of 
Porto  Rico  has  enacted  a  general 
law  for  the  formation  of  corpora- 
tions declaring  that  "the  object  or 
objects  of  corporations  organized 
under  this  act,  may  be:  1.  The  es- 
tablishment of  mercantile  or  indus- 
trial enterprises,  which  shall  be 
operated  and  developed  under  all 
forms  and  within  all  licit  combina- 
tions which  human  Intelligence  and 
activity  may  suggest  or  permit, 
without  any  other  limitation  than 
those  Imposed  by  the  statutes  of  the 
United  States  and  the  laws  of  Porto 
Rico.  2.  The  establishment  of  build- 
ing enterprises  for  the  construction 
of  public  and  private  buildings." 
Rev.  St.  &  Codes  t  408.  (3)  And 
provision  is  also  made  specifically 
for  the  formation  of  ooOperative 
building,  savings,  and  loan  associa- 
tions (Rev.  St.  &  Codes  i  469),  (4) 
and  of  corporations  "for  any  scien- 
tiflc,  literary,  artistic,  political,  re- 
ligious, fraternal,  charitable,  educa- 
tional, recreative  or  other  lawful 
purpose  not  for  pecuniary  profit" 
(Rev.  St  &  Codes  {  473). 

97.  Hanna  v.  International  Pe- 
troleum CX>.,  23  Oh.  St.  622;  Sullivan 
V.  Famswortta,  132  Tenn.  691,  179 
SW  317.    See  also  supra  (  67. 

rorain  ooiporatloBa  fMieridly  see 
Infra  XIX. 

9&  n«  facto  oorporatinu  see 
Infra  f  228. 

99.  U.  S. — Northern  Securities  Ck>. 
V.  U.  S.,  193  U.  S.  197,  24  SCt  486, 
48  Li.  ed.  679  [aff  120  Fed.  721];  Le 
Werne  v.  Meyer,  38  Fed.  191. 

III. — Harding  v.  American  Glu- 
cose Co.,  182  III.  661,  66  NE  677,  74 
AmSR    189,    64    LRA    738;    Distilling. 


etc,  Co.  V.  Peo^  166  III.  448,  41  NE 
188,  47  AmSR  200  (infra  note  [b]); 
Peo.  V.  Chicago  Gas  Trust  Co.,  180 
IlL  268,  22  NB  798,  17  AmSR  319,  8 
L.RA   497. 

Mich. — 'Richardson  v.  Buhl,  77 
Mich.    632,   43  NW  1102,   6   LRA  467. 

Miss. — Woodberry  v.  McClurg,  78 
Miss.    831,   29   S   614. 

Mo. — Euston  v.  ESdgar,  207  Mo. 
287,  106  SW  778;  SUte  v.  Business 
Men's  Club,  178  Mo.  A.  648.  163  SW 
901. 

Nebr. — State  v.  Nebraska  Distill- 
ing Co.,  29  Nebr.  700,  46  NW  166. 

N.  T.— Peo.  V.  Milk  Exoh.,  146  N. 
Y.  267,  39  NE  1062,  46  AmSR  609, 
27  LRA  437  [aff  77  Hun  436,  29  NTS 
2691;  Peo.  v.  Purdy,  174  App.  Dlv. 
702,  182  NTS  66;  Clancey  v.  Onon- 
daga Fine  Salt  Mfg.  Co.,  62  Barb. 
396;  Matter  of  Agudath  Hakehiloth, 
18  Misc.  717,  42  NTS  986.   " 

Pa — In  re  Decorative  Trades 
Assoc,  18  Pa.  Dist.  603,  36  Pa.  Co. 
666;  In  re  Duquesne  College,  2  Pa. 
Dist.  666,  12  Pa.  Co.  491;  In  re 
Pennsylvania  Business  Assoc,  85  Pa. 
Co.  476  (dictum  as  to  a  corporation 
to  procure  or  Influence  legislation). 

Tex. — ^Taylor  Feed  Pen  Co.  v,  Tay» 
lor  Bank,  (Civ.  A.)  177  SW  176. 

Utah. — American  Fork  City  ▼. 
Charller,   43  Utah  231,  134  P  739. 

Va — Hanger  v.  Com.,  107  Va.  872. 
60  SE  67;  Richmond  v.  Smith,  101 
Va.    161,    43    SE   346. 

[a]  JSUoaUanMnis  lUsfal  eoipor«» 
tloiuh — (1)    A    corporation    for    the 

Kurpose  of  giving  public  boxing  ex- 
Ibltions  In  violation  of  the  criminal 
laws  of  the  state.  State  v.  Business 
Men's  Club.  178  Mo.  A.  648,  163  SW 
901.  (2)  A  social  club  incorporated 
for  the  fraudulent  purpose  of  secur- 
ing the  privilege  of  selling  goods  on 
Sunday,  in  violation  of  law.  Hanger 
V.  Com.,  107  Va.  872,  60  SB  67.  (3> 
A  corporation  whose  certificate  ap- 
points the  annual  meetings  for  the 
transaction  of  secular  business  to  be 
held  on  Sunday,  since  the  holding  of 
such  meetings  on  Sunday  is  con- 
trary to  public  policy.  Matter  of 
Agudath  Hakehiloth,  18  Misc.  717. 
42  NTS  985.  (4)  A  society  organized 
to  oppose  the  enforcement  of  a 
prima  facie  valid  act  of  the  legis- 
lature. Detroit  Schuetzen  Bund  v. 
Detroit  Agitations  Vereln,  44  Mich. 
313,  6  NW  676,  38  AmR  270.  (6> 
Where  a  corporation  which  executed 
a  deed  of  trust  to  secure  the  debt  of 
another  corporation  in  violation  of 
Rev.  St.  art  1164,  prohibiting  a  cor- 
poration from  using  its  funds  for 
purposes  other  than  that  for  which, 
it  was  Incorporate^,  had,  with  the 
knowledge  of  the  bank,  to  which  tha 
deed  of  trust  was  given,  been  organ- 
ized for  the  purpose  of  such  viola- 
tion, it  was  held  that  its  organiza- 
tion was  for  an  illegal  purpose,  and 
that  this  invalidated  the  deed  of 
trust.  Taylor  Peed  Pen  Co.  v.  Tay- 
lor Nat.  Bank,  (Tex.  Civ.  A.)  177 
SW  176.  (6)  In  Peo.  v.  Purdy,  174 
App.  Div.  702,  162  NTS  66,  it  was 
said  that,  where  a  layman  and  an 
attorney,  forming  a  corporation  to 
secure  reductions  of  assessments  on 
realty  for  taxpayers,  designed  to- 
use  as  expert  witness  before  the  tax 
board  and  the  court  one  whose  com- 


For  latMT  CMMh  aavalovmeata  and  okaaCM  in  the  law  see  cumulative  Annotations,  aam*  title,  page  and  note  number. 
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panaation  was  contingent  on  tb«  auc- 
cess  of  the  endeavor  to  secure  reduc- 
tions of  assessments,  such  feature  of 
the  scheme  was  most  objectionable. 


(7)  In  Louisiana  corporations  for 
the  purpose  of  stock  JobblnK  are  pro- 
hibited,  and  the   prohibition  is  held 


to  apply  to  dealing  In  debentures  as 
well  as  In  stock  or  bonds.  State  v. 
Debenture  Guarantee,  eta,  Co.,  51 
La.  Ann.  1874.  2S  S  6(H).  (8)  In 
Mississippi  It  was  held  that  articles 
of  incorporation  under  Code  (1892) 
c  25,  authorizing  the  corporation  to 
acquire  and  operate  saw  and  plan- 
ing mills,  electric  light  plants,  to 
build  and  own  hotels,  and  may  pur- 
chase, hold,  and  deal  In  the  stock 
or  shares  of  any  incorporation  or- 
ganized under  the  laws  of  the  United 
States  or  of  any  of  the  several 
states."  provided  such  cbrporation 
vas  not  a  competitor  with  it  in  busi- 
ness, were  properly  refused,  as 
Code  {  832  prohibited  any  corpora- 
tion to  be  organised  under  the  gen- 
eral laws  for  the  operation  of  a 
railroad,  and  the  anti-trust  law 
(Acts  [19001  o  88  <  5)  prohibited  a 
corporation  to  purchase  or  own  stock 
of  any  corporation.  Woodberry  v. 
McClurg,  78  Hiss.  831,  885,  2»  S  514. 
(S)  In  Utah  a  corporation  cannot 
legally  be  organised  to  sell  liquor  at 
retail,  bat  may  be  organized  to 
manufacture  or  sell  liquor  at  whole- 
sale. American  Fork  City  v.  Char- 
lier.  43  Utah  231,  134  P  73«  (where 
the  court  so  states  without  giving 
the  reason).  (10)  In  Virginia  the 
circuit  court  of  the  city  of  Rich- 
mond has  no  power  to  grant  a  char- 
ter of  incorporation  authorizing  the 
beneficiaries  therein  to  obstruct  a 
public  highway  in  the  city.  Rich- 
mond V.  Smith.  101  Va.  161,  43  SB 
345. 

[b]  Ooiparattoaa  to  create  mo- 
ai^oly  and  la  rastralat  of  tiaOe.— 
(1)  In  a  number  of  cases  It  has  been 
held  that  a  corporation  formed  by 
various  manufacturers  and  sellers 
of  a  product  for  the  purpose  of  get- 
ting control  of  the  manufacture  and 
sale  thereof,  so  as  to  stifle  competi- 
tion and  control  the  supply  and 
price,  is  Illegal,  as  being  contrary 
to  public  policy,  because  it  creates 
a  monopoly  and  is  In  restraint  of 
trade.  Distilling,  etc.,  Co.  v.  Peo., 
156  III.  448,  41  NS  188,  47  AmSR 
200:  Richardson  v.  Buhl,  77  Mich. 
632.  43  NW  1102,  6  LRA  457;  SUte 
V.  Nebraska  Distilling  Co.,  29  Nebr. 
700,  46  NW  155;  Peo.  v.  Milk  Exch., 
145  N.  Y.  267.  269,  39  NE  1062,  45 
AmSR  609.  27  1.RA  437  [aff  77  Hun 
436,  2»  NTS  259].  To  same  effect 
Harding  v.  American  Glucose  Co., 
182  111.  551,  55  NE  677,  74  AmSR 
189,  64  LRA  788;  Peo.  v.  North 
P.iver  Sugar  Refining  Co.,  121  N.  Y. 
582.  24  NB  834,  18  AmSR  843,  9 
LRA  33:  State  v.  Standard  Oil  Co.. 
49  Ob.  St.  137,  30  MB  279.  34  AmSR 
541.  15  LRA  145.  See  also  Monop- 
olies [27  Cyc  888].  (2)  In  Distilling, 
etc.,  Co.  V.  Peo.,  supra.  It  appeared 
that  a  trust  combination  was  organ- 
ized In  order  to  obtain  control  of 
the  manufacture  and  sale  of  distil- 
lery products  by  purchasing  the 
!=tock  of  various  distillery  companies 
and  placing  it  in  the  hands  of  trus- 
tees. The  trust  combination  was 
then  changed  Into  the  defendant  cor- 
poration, which  was  organized, 
owned,  and  controlled  by  the  trustees 
of  the  combination,  and  all  the  prop- 
erty controlled  by  the  combination 
Ka»  transferred  to  It.  In  quo  war- 
ranto proceedings  by  the  state  the 
defendant  corporation  was  held  11- 
lesal  as  creating  a  monopoly,  and  It 
was  ousted  from  the  exercise  of  cor- 
porate franchises,  To  same  effect 
State  V.  Nebraska  Distilling  Co., 
supra.  (3)  In  Richardson  v.  Buhl, 
.•.'upra,  a  corporation  known  as  the 
"Diamond  Match  Company"  was  or- 
ganized under  articles  of  incorpora- 
tion w^hich  stated  that  Us  business 
was  to  manufacture,  buy,  sell,  and 
deal  In  friction  matches,  and  all 
articles  entering  Into  the  composi- 
tirin  and  manufacture  thereof,  and 
also  in  machines  and  machinery, 
whether   applicable   to   the  manufac- 


ture of  friction  matches  or  to  other 
purposes,  and  to  purchase,  own,  and 
sell  exclusive  rights  under  letters 
patent  relating  to  the  manufacture 
of  friction  matches,  and  to  machines 
and  machinery  applicable  thereto,  or 
to  other  purposes,  and  to  buy,  sell, 
own,  and  deal  In  any  real  or  per- 
sonal property  necessary  or  conveni- 
ent to  the  prosecution  of  said  busi- 
ness. It  appeared  that  the  object 
of  the  corporation  was  to  buy  up 
the  property  of  all  individuals  or 
corporations  engaged  In  the  manu- 
facture of  friction  matches,  exacting 
from  the  manufacturer,  in  every  case 
of  such  transfer,  a  bond  that  such 
manufacturer  would  not  for  a  term 
of  years  engage  In,  or  aid  any  one 
else  in,  the  manufacture  of  matches 
In  any  place  where  such  action  might 
conflict  with  the  Interests,  or  dimin- 
ish the  sales,  or  lessen  the  profits, 
of  the  Diamond  Match  Company.  It 
was  held  tliat  such  corporation  was 
unlawful  and  against  public  policy. 
Its  object  being  to  prevent  competi- 
tion, and  control  the  price  of  an 
article  of  necessity.  (4)  In  Peo.  v. 
Milk  Exch.,  supra,  it  was  held  that 
a  corporation  composed  of  a  large 
number  of  local  milk  dealers,  incor- 
porated for  the  avowed  purpose  of 
''buying  and  selling  of  milk  at  whole- 
sale and  retail,"  but  which  only 
acted  as  a  sellers  agent  to  find  pur- 
chasers, charging  the  former  a  com- 
mission for  such  service,  and  which 
adopted  and  acted  under  a  by-law 
giving  the  board  of  directors  the 
power  to  fix  the  price  to  be  paid  by 
the  stockholders  for  milk  was  an 
unlawful  con)bination  of  dealers  to 
control  the  price  of  milk,  and  its 
charter  was  annulled.  (5)  Under 
Rev.  St.  c  32  i  1,  which  provides  a 
method  for  the  formation  of  cor- 
porations "for  any  lawful  purpose," 
a  corporation  cannot  be  formed  "  'to 
purchase  and  hold  or  sell  the  capital 
stock'  of  any  gas  or  electric  com- 
panies in  Chicago  or  elsewhere  in 
Illinois,"  the  object  of  such  cor- 
poration, a^  tending  to  create  a 
monopoly,  not  being  a  "lawful  pur- 
pose." Peo.  v.  (Chicago  Gas  Trust 
Co.,  130  111.  ZSS,  2^  NE  798,  17  AmSR 
319,  8  LRA  497.  (6)  In  New  York 
a  corporation  organized  for  the  pur- 
pose of  becoming  the  lessee  of  all 
the  salt  works  In  a  certain  com- 
munity under  an  agreement  that  the 
lessors  should  receive  a  certain  price 
for  a  limited  quantity  of  salt  manu- 
factured by  them,  or  should  receive 
a  much  smaller  price  for  any  quan- 
tity in  excess  thereof,  was  held  to 
be  In  violation  of  L.  (1841)  c  183 
i  16,  prohibiting  any  owner,  occu- 
pant, or  person  having  charge  of 
any  manufactory  of  salt  from  com- 
bining with  any  persons  to  limit  the 
time  of  operating  the  manufacturing 
or  reerulating  the  price  of  salt,  or 
the  amount  manufactured.  Clancey 
v.  Onondaga  Fine  Salt  Mfg.  Co.,  62 
Barb.  (N.  Y.)  395.  (7)  Where  own- 
era  of  zinc  furnaces  of  Missouri, 
Illinois,  and  another  state  met  in 
Missouri,  and  for  the  purpose  of 
obtaining  a  better  price  for  their 
product  agreed  to  form  a  corpora- 
tion under  the  laws  of  Illinois,  which 
should  control  the  marketing  of 
their  product,  and  thus  avoid  com- 
petition, and  the  corporation  was  so 
formed,  it  was  held  that  the  scheme 
was  unlawful,  and  that  liability  for  a 
loan  by  one  of  the  organizers  to  the 
corporation  could  not  be  enforced 
against  a  stockholder,  under  Sess. 
Acts  (1891)  p  186,  declaring  void  an 
agreement  in  violation  of  the  pro- 
hibition against  combinations  to  fix 
the  price  of  any  article  of  merchan- 
dise or  commodity.  Euston  v.  Edgar, 
207  Mo.  287,  106  SW  773.  (8)  In 
Pennsylvania  a  corporation  with  a 
provision  in  its  charter  or  by-laws 
that  membership  shall  consist  of  an 
individual  member  of  any  firm  or 
corporation,  or  any  individual  in  the 
business  of  supplying  commodities 
for  use  In  the  decorative  trades,  but 
that  only  one  individual  member  of 
anv  firm  or  corporation  shall  be  en- 
titled to  membership,  would  be  a 
trade  guild,  whose  real  unit  of  mem- 


bershlp  la  a  business  establishiDent 
and  not  natural  persons,  with  the 
purpose  that  no  one  .firm  or  corpora- 
tion is  to  be  more  powerful  than 
another,  and  the  inference  is  that  the 
Pi:oposed  corporation  wishes  to  regu- 
late trade  With  a  tendency  to  mo- 
nopoly and  is  therefore  unlawful.  In 
re  Decorative  Trades  Assoc,  18  Pa. 
Dist.  603,   36  Pa.  Co.   655. 

[c]  OoivoratloBa  la  rsstralat  of 
lateTStata  aad  lateraatloaal  com- 
aisroe<— (1)  No  state  can,  by  merely 
creating  a  corporation  or  in  any 
other  mode,  project  its  authority  Into 
other  states,  so  as  to  prevent  con- 
gress from  exerting  the  power  it 
possesses  under  the  constitution 
over  interstate  and  international 
commerce,  or  so  as  to  exempt  Its 
corporation  engaged  if!  interstate 
commerce  from  obedience  to  any 
rule  established  by  congress  for  such 
commerce;  nor  can  any  state  give  a 
corporation  created  under  its  laws 
authorltv  to  restrain  interstate  or 
international  commerce  against  the 
will  of  the  nation  as  lawfully  ex- 
pressed by  congress;  and  if  a  cor- 
poration Is  created  under  the  laws 
of  the  state  for  a  purpose  which  is 
in  restraint  of  such  commerce,  it 
will  be  enjoined  from  the  unlawful 
exercise  of  its  powers  at  a  suit  of 
the  United  States.  Northern  Securi- 
ties Co.  v.  U.  S.,  192  U.  S.  197,  24 
set  436,  48  L.  ed.  679  [aff  120  Fed. 
7211.  (2)  In  this  case  stockholders 
of  the  Great  Northern  and  Northern 
Pacific  Railway  companies,  corpora- 
tions having  competing  and  substan- 
tially parallel  lines  from  the  Great 
Lakes  and  the  Mississippi  river  to 
the  Pacific  ocean  at  Puget  Sound, 
combined  and  conceived  the  scheme 
of  organising  a  corporation,  under 
the  laws  of  New  Jersey,  which 
should  hold  the  shares  of  the  stock 
of  the  constituent  companies,  such 
shareholders,  in  lieu  of  their  shares 
In  those  companies,  to  receive,  on 
an  agreed  basis  of  value,  shares  In 
the  holding  corporation.  Pursuant 
to  such  combination  the  Northern 
Securities  Company  was  organized 
as  the  holding  corporation  through 
which  that  scheme  should  be  exe- 
cuted; and  under  that  scheme  such 
holding  corporation  became  the 
holder  or  custodian  of  more  than 
nine  tenths  of  the  stock  of  the 
Northern  Pacific  and  more  than 
three  fourths  of  the  stock  of  the 
Great  Northern,  the  stockholders  of 
the  companies,  who  delivered  their 
stock,  receiving  on  the  agreed  basis, 
shares  of  stock  In  the  holding  cor> 
poration.  It  was  held  that  neces- 
sarily the  constituent  companies 
ceased,  under  this  arrangement,  to 
be  In  active  competition  for  trade 
and  commerce  along  their  respective 
lines,  and  became  practically  one 
powerful  consolidated  corporation, 
by  the  name  of  a  holding  corpora- 
tion, the  principal,  if  not  the  sole, 
object  for  the  formation  of  which 
was  to  carry  out  the  purpose  of  the 
original  combination  under  which 
competition  between  the  constituent 
companies  would  cease;  that  the  ar- 
rangement was  an  illegal  combina- 
tion  In  restraint  of  interstate  com- 
merce and  fell  within  the  prohibi- 
tions and  provisions  of  the  act  of 
congress  of  July  2,  1890,  and  It  was 
within  the  power  of  the  circuit  court, 
in  an  action,  brought  by  the  at- 
torney-general of  the  United  States 
after  the  completion  of  the  transfer 
of  such  stock  to  It,  to  enjoin  the 
holding  company  from  voting  such 
stock  and  from  exercising  any  con- 
trol whatever  over  the  acts  and  do- 
ings of  the  railroad  companies,  and 
also  to  enjoin  the  railroad  companies 
from  paying  any  dividends  to  the 
holding  corporation  on  any  of  their 
stock  held  by  it.  Northern  Securi- 
ties Co.   V.   U.   S.,   supra. 

[d]  Praotloe  of  law. — (1)  In  New 
York  a  corporation  cannot  practice 
law,  either  directly  or  indirectly  by 
employing  lawyers  to  practice  for  it, 
and  of  course  a  corporation  cannot 
be  formed  for  such  a  purpose  under 
the  provision  In  the  general  law  per- 
mitting   corporations    to    be    formed 
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attempted,  a  charter  or  certifieate  of  inoorporation 
will  be  refused  by  the  court  or  ofSeer  whose  duty  it 
is  to  pass  on  the  application;^  or,  if  ^  charter  or 
certificate  has  been  granted  'or  issued,  the  state,  or 
the  United  States,  where  the  corporation  is  in 
violation  of  the  federal -constitution,  or  of  an  act 
of  congress,'  may  maintain  quo  warranto  proceed- 
ings or  a  suit  in  equity,  according  to  the  practice 
in  the  particular  jurisdiction,  to  oust  or  to  enjoin 
the  corporation  from  the  exercise  of  the  powers 
unlawfully  assumed ;'  or  in  a  proper  case  the  fiction 
of  the  existence  of  the  corporation  as  a  legal 
entity  may  be  disregarded  by  the  courts,  even  in  a 
collateral  proceeding,  and  the  acts  of  the  real 
parties  dealt  with  as  if  no  corporation  had  been 
formed,  since  corporate  organization  cannot  be  used 
to  cloak  an  illegal  object  or  an  unlawful  business/ 
And  of  course  contracts  made  in  furtherance  of  the 
unlawful  puiposes  of  the  corporation  will  be 
treated  as  illegal  and  void.°    But  it  has  been  held 


that  if  the  purposes  of  a  corporation  are  authorized 
by  statute,  as  where  a  corporation  is  authoriKed  for 
the  purpose  of  holding  shares  in  any  other  corpora- 
tion, and  a  monopoly  results  or  may  result  from 
the  exercise  of  the  powers  thus  granted  by  the 
l^slature,  such  exercise  of  power  cannot  be  en- 
joined by  a  court  of  equity  nor  declared  illegal 
and  void,  the  remedy  being'  with  the  legislature  or 
in  quo  warranto  proceedii^  by  the  state.'  As  a 
rule  the  question  whether  the  purposes  for  which  a 
given  corporation  has  been  formed  are  lawful  is 
to  be  determined  by  the  description  of  those  pur- 
poses as  given  in  the  articles  or  other  instrument 
of  incorporation;'  but  this  does  not  prevent  the 
cotirt  from  looking  behind  the  ooii>orate  organiza- 
tion and  holding  it  illegal  on  a  showing  that  the 
real  purpwse  and  acts  done  are  in  violation  of  law.* 
A  corporation  is  not  illegal,  unless  it  is  shown  that 
the  end  it  has  in  view  is  illegal,  or  the  means 
whereby  it  proposes  to  attain  that  end  are  illegaL* 


for  any  lawful  business.  In  re  Co- 
operative Law  Co.,  198  N.  T.  479,  91 
NB  16,  139  AmSR  S29,  S2  LRANS  E5, 
19  AnnCas  879  [aS  13<  App.  Dlv.  918, 
120  NYS  1120a:  Peo.  V.  Purdy,  174 
App.  Dlv.  702,  161  NTS  66  (corpora- 
tion for  the  purpose  of  acting  t^ 
agent  and  aecurlnK  reductions  of  as- 
sessments on  real  property  for  tax- 
payers, and  for  taking  Judicial  pro- 
ceedings in  Its  own  name  or  in  the 
name  of  an  attorney  employed  by  It, 
in  violation  of  the  statute,  to  re- 
view assessments);  Matter  of  Cer- 
tain Lands,  144  Anp.  Dlv.  107,  128 
NYS  999;  Matter  of  Associated  Law- 
yers' Co.,  137  App.  Dlv.  850,  119  NYS 
77;  Matter  of  Bensel,  68  Misc.  70, 
124  NYS  726.  U)  But  It  is  not  a 
valid  objection  to  the  making  of  a 
membersnlp  corporation  composed  of 
merchants  to  prevent  frauds  of  debt- 
ors with  whom  Its  members  are 
trading  that  the  association  is  at- 
tempting to  obtain  power  to  prac- 
tice law,  as  the  purposes  set  forth 
do  not  Include  the  practice  of  law. 
Hatter  of  Creditor's  Audit,  etc., 
Assoc,  72  Misc.  461,  181  NYS  263. 

[e]  Vxaetle*  of  madldaa;  oorpoxa- 
ttoBs  fonaed  by  sbysldaas. — (l)  In 
Pennsylvania  a  charter  will  not  be 
granted  to  a  proposed  corporation 
where  its  purpose  involves  the  treat- 
ment of  diseases,  or  the  cure  of  the 
sick  by  means  which  are  contrary  to 
the  policy  of  the  laws  of  the  com- 
monwealth as  to  the  treatment  of 
diseases  and  the  practice  of  medi- 
cine. Chiropractors'  Assoc's  App., 
243  Pa.  647,  90  A  836;  In  re  First 
Church  of  Christ,  Scientist,  206  Pa. 
643,  5S  A  536,  97  AmSR  763,  63  LRA 
411  [aff  6  Pa.  Dlst.  746,  20  Pa.  Co. 
241,  41  WklyNC  269];  In  re  Ameri- 
can Electropathlc  Inst.,  14  Phlla. 
(Pa.)  128.  See  infra  {  120.  (2)  But 
in  Nebraska  it  has  been  held  that 
qualified  and  licensed  physicians 
may  form  a  corporation  and  may 
make  contracts  for  the  services  of 
Its  members  and  other  licensed 
physicians,  the  making  of  such  con- 
tracts and  the  furnishing  of  the  serv- 
ices of  quallfled  and  licensed  phy- 
sicians thereunder  not  being  a  viola- 
tion of  Comp.  St  (1901)  c  65  }  7, 
forbidding  the  practice  of  medicine 
without  a  license  (State  Electro- 
Medical  Inst.  V.  State,  74  Nebr.  40, 
103  NW  1078,  12  AnnCas  678)  (3) 
and  that  the  contracts  of  a  corpora- 
tion to  furnish  the  services  of  quali- 
fied and  licensed  physicians,  mem- 
bers of  the  corporation  or  Its  agents, 
for  an  agreed  compensation,  are  not 
prohibited  by  the  statute  nor  against 
public  policy,  and  the  corporation 
may  recover  in  Its  corporate  name 
for  services  of  duly  qualifled  and 
licensed  physicians  furnished  pur- 
suant to  such  contracts  (State 
Electro-Medical   Inst.   v.   Platner,   74 


Nebr.  28,  103  NW  1079,  121  AmSR 
706). 

1.  Woodberry  v.  McClurg,  78  Miss. 
881,  29  8  514;  In  re  Co-op.  Law  Co., 
198  N.  Y.  479,  92  NE  16.  139  AmSR 
839.  32  LRANS  66,  19  AnnCas  879 
[af?  136  App.  Dlv.  918.  120  NYS 
11201;  Matter  of  Associa/ted  Law- 
yers' Co.,  134  App.  Dlv.  360,  119  NYS 
77:  Matter  of  Agudath  Hakehllotb,  18 
Misc.  717,  42  NTS  986;  In  re  Du- 
quesne  College,  t  Pa.  Dlst.  665,  12  Pa. 
Co.  491. 

Baftual  of  oliartsr  by  oonxt  •■  vn- 
lawfnl  or  lajnzloiis  to  th*  coitmninlty 
see  infra  9  126. 

5.  Northern  Securities  Co.  v.  U.  S., 
193  U.  S.  197,  24  SCt  436,  48  L.  ed. 
679  [afr  120  Fed.  721]  (supra  note 
99  [c]). 

3.  III.— DlBtilUng.  etc..  CV}.  v.  Peo., 
166  in.  448,  41  NE  188,  47  AmSR  200 
(supra  note  99  [c]);  Peo.  v.  Chicago 
Gas  Trust  Co.,  130  111.  268.  22  NE  798, 
17  AmSR  319,   8  LRA  497. 

La. — State  v.  Debenture  Guarantee, 
etc.,  Co.,  61  La.  Ann.  1874.  26  S  600. 

Mo. — State  v.  Business  Men's  Club, 
178  Mo.  A.  648.  163  SW  901. 

Nebr. — State  v.  Nebraska  Distilling 
Co.,  29  Nebr.  700.  46  NW  155. 

N.  Y.— Peo.  V.  Milk  Exoh..  146  N.T. 
267,  39  NE  1062.  46  AmSR  609,  27 
LRA  437  [aff  77  Hun  436,  29  NTS 
269]. 

Va. — ^Hanger  v.  Com.,  107  Va.  871, 
60  SE  67. 

See  infra  XIV,  A. 

4.  Chicago  First  Nat.  Bank  v. 
Trebeln  Co.,  69  Oh.  St.  316.  ,62  NE 
834.     See  also  supra  {{  22,  23. 

B.  111. — ^Harding  v.  American  Glu- 
cose Co.,  182  III.  661,  66  NE  677,  74 
AmSR  189,  64  LRA  738. 

Mich. — Richardson  ▼.  Buhl,  77 
Mich.  632,  43  NW  1102,  6  LRA  467. 

Mo. — Euston  ▼.  Edgar,  207  Mo.  287, 
106  SW  773   (supra  note  99  [b]    (7)). 

N.  T. — Clancey  v.  Onondaga  Pine 
Salt  Mfg.  Co.,  62  Barb.  396. 

Tex. — Taylor  Feed  Pen  <3o.  v.  Tay- 
lor Nat.  Bank.  (Civ.  A.)  177  SW  176 
(supra  note  99   [a]). 

See  also  Contracts  {  339  et  eeq. 

6.  Dlttman  v.  America  Distilling 
Co.,  64  N.  J.  Eq.  637,  64  A  570;  Tren- 
ton Potteries  Co.  v.  Oliphant,  68  N.  J. 
Eq.  607,  43  A  723,  78  AmSR  612,  46 
LRA  256. 

•  7.  International  Harvester  Co.  v. 
Eaton  Clr.  Judge,  163  Mich,  66,  127 
NW  695,  30  LRANS  580,  AnnCasl912 
A  1022  (holding  that,  where  the  arti- 
cles of  a  corporation  state  a  purpose 
for  which  the  statute  authorizes  the 
corporation  to  be  formed,  other  re- 
quirements of  the  law  having  been 
complied  with,  it  is  a  corporation  de 
jure,  and  the  legality  of  its  organ- 
isation cannot  be  attacked  at  all,  it 
being  only  subject  to  direct  prosecu. 
tion  for  misuse  of  its  x:ori>orate  fran- 


chises by  attempting  under  the  guls» 
of  a  legal  corporate  existence  to  con- 
duct a  Dusiness  contrary  to  Its  char- 
ter or  in  a  manner  contrary  to  law 
or  some  principle  of  public  policy): 
Detroit  Driving  Club  v.  Fltigerftld, 
109  Mich.  670,  «7  NW  899;  U.  S. 
Vinegar  Co.  v.  Foehrenbach,  148  N. 
Y.  68,  42  NE  408  (holding  that,  in  an 
action  brought  by  a  cornoratlon  or- 
ganised to  deal  in  an  article  of  neces- 
sity, to  recover  unpaid  subscriptions 
to  Its  capital  stock,  a  defense  that 
plaintiff  was  Incorporated  for  the 
illegal  purpose  of  controlling  and 
Halting  the  production  of  such  ar- 
ticle throughout  the  country,  based 
on  the  theory  that  certain  state- 
raents  and  acts  of  the  promoters  of 
the  corporation,  prior  to  Its  forma- 
tion and  relied  on  as  showing  an 
Illegal  purpose  on  their  part  were 
adopted  by  the  corporation,  is  not 
made  out  by  showing  merely  that 
subsequent  to  the  Incorporation  there 
were  corporate  acts  which  showed, 
or  tended  to  show,  a  purpose  of  con- 
trolling the  production  and  sale  of 
the  article,  and  of  regulating  ita 
cost  through  combinations  or  agree- 
ments between  the  members  of  the 
corporation,  and  which  would  control 
their  dealings  with  the  public);  New 
York  Motion  Picture  Co.  v.  Universal 
Film  Mfg.  Co.,  77  Misc.  681,  137  NTS 
278. 

a.  III.— Distilling,  etc.,  Co.  v.  Peo.. 
156  III.  448,  41  NB  188,  47  AmSR  200 
(supra  note  99  [b]). 

Mo. — State  ▼.  Business  Men's  Club. 
178  Mo.  A.  648,  168  SW  901. 

N.  Y.— Peo.  v.  Milk  Bxch.,  146  N. 
Y.  267,  39  NB  1062,  46  AmSR  60»,  27 
LRA   487    [aff  77   Hun   436,    29   NYS 


2691. 

Tex. — Taylor  Feed  Pen  Co.  v.  Tay- 
lor Nat.  Bank,   (Civ.  A.)  177  SW  176 


(supra  note  si  [a]V 

Va. — Hanger  v.  (jom.,  107  Va.  878, 
60  SE  67. 

And  see  other  cases  supra  this  sec- 
tion. 

9.  New  Tork  Motion  Picture  Co. 
v.  Universal  Film  Mfg.  Co..  77  Misc. 
681,  137  NYS  278;  Bowman  v.  Secu- 
lar Society.  [1917]  A.  C.  408. 

[a]  "A  eoipoxaOoa  eaaiiot  be  aalA 
to  lM  Utogal,  unless  it  is  shown  that 
the  end  ft  obviously  has  In  view  is 
illegal  or  the  means  whereby  it  pro- 
poses to  attain  that  end  is  illegal. 
This  is  merely  the  general  test  pre- 
scribed by  a  sound  morality.  If 
either  of  these  conditions  Is  mani- 
fest, the  corporation  is  illegal;  but 
the  fact  that  such  a  corporation  may 
be  used  for  Illegal  purposes,  or  could 
be  used  for  such.  Is  not  necessarily 
any  proof  of  its  lUegalUy."  New 
York  Motion  Picture  Co.  v,  universal 
Film  Mfg.  Co.,  77  Misc.  681,  137  NTS 
278. 

[b]  Ootponrttoaa    held    lawfiOv— 
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If,  as  expressed  on  the  face  of  this  instrument  of 
ineoiporation,  the  purpose  for  which  the  corpora- 
tion is  formed  is  not  necessarily  unlawful,  it  will 
be  presumed  that  it  was  for  a  purpose  for  which 
corporations  might  lawfully  be  formed;'*  and  this 
presumption  holds  in  a  case  of  a  foreign  corpora- 
tion." Where  the  object  of  a  corporation,  as  ex- 
pressed in  the  certificate  of  incorporation,  is  not 
illegal,  the  fact  that  such  corporation  afterward 
entered  upon  illegal  projects  does  not  make  it  an 
illegal  corporation,  and  such  illegal  acts  cannot  be 
urged  as  a  defense,  in  an  action  to  recover  unpaid 
subscriptions  to  the  capital  stock." 


(1)  A  cori>oratlon  for  the  purposes  of 
a  drlvinK  club,  to  promote  social  in- 
tercourse among  Its  members,  and 
to  provide  the  conveniences  of  a 
clubhousei,  pleasure  erounds,  and 
proper  facilities  .  for  improving, 
training,  and  exhibiting,  horses  at 
meetings  to  be  held  at  stated  times. 
Is  for  lawful  purposes.  Detroit 
Driving  Club  v.  Fitzgerald,  109  Mleh. 
C7V.  67  NW  899.  (2)  A  oomblnation 
designed  to  promote  the  interest  of 
a  particular  trade,  to  diminish 
waste,  to  give  better  service,  to  ex- 
tend the  business,  and  to  secure  bet- 
ter prices  is  not  necessarily  violative 
ef  the  law;  and  an  averment  that 
negotiations  between  corporations 
engaged  in  the  same  business,  result- 
ing In  a  contract  transferring  the 
business  to  one  corporation,  is  a  con- 
spiracy, does  not  justify  an  infer- 
ence of  unlawful  purpose  or  act. 
New  York  Motion  Picture  Co.  v.  Uni- 
versal Film  Mfg.  Co.,  77  Misc.  681. 
UT  NYS  278.  (3)  In  U.  S.  Vinegar 
Co.  v.  Schlegel,  67  Hun  356,  22  NYS 
407  [aff  143  N.  Y.  B37,  88  NE  729]  It 
appeared  by  plaintiff's  charter  that 
the  purpose  of  its  incorporation  was 
to  buy,  sell,  deal  in  and  handle  vine- 
gar. A  prospectus  Issued  by  the 
promoters  of  the  corporation,  and 
presented  to  defendant  and  -others, 
stated  that  the  purpose  of  the  com- 
pany should  be  to  buy  and  sell  vine- 
gar, with  a  view  to  regulate  the  pro- 
duction, lessening  the  cost  of  selling, 
of  equalizing  the  distribution  of  the 
surplus  In  accordance  with  the  de- 
mands of  the  various  sections  of  the 
country;  thereby  limiting  the  cost  of 
reaching  the  consumer,  and  benefit- 
ing both  the  producer  and  consumer. 
It  was  held  that  the  charter  and 
prospectus  did  not  show  such  an  un- 
lawful Intent  and  purpose  as  would 
relieve  defendant  from  liability  on  a 
subscription  to  stock  in  such  com- 
pany. 

[c]  Zstamtlon  to  oonsolldat*,— 
Where,  aa  in  Indiana,  the  law  per- 
mits the  consolidation  of  corpora- 
tions, it  is  not  against  public  policy 
for  a  corporation  to  be  organized 
with  the  ulterior  purpose  of  consoli- 
dation with  another.  Hill  v.  Nisbet, 
100  Ind.   341. 

[d]  romuMloii  of  eozporatioB,  In 
aatldpatloa  of  death,  to  tak*  asA 
hold  pnoyrty;  fldel  commlwrnn. — in 
Louisiana  one  may  legally  exchange 
part  or  the  whole  of  the  property  of 
his  estate  for  stock  In  a  corporation 
of  which  he  is  the  main  organizer, 
and  if  the  charter  imposes  no  limita- 
tion on  the  corporation's  power  to 
alienate  such  property  and  no  obli- 
gation other  than  that  which  the 
corporation  owes  to  Its  stockholders, 
as  such,  to  hold  the  property  or  to 
administer  it  for  the  benefit  of  an- 
other, the  exchange  does  not  create 
a  prohibited  substlttlon  or  fidel 
eommissum,  nor  does  It  constitute  a 
violation  or  unlawful  Invasion  of  the 
law  regulating  the  devolution  of 
property  by  Inheritance,  and  a  forced 
heir  of  such  person  receiving  his 
Kgltlme,  partly  In  the  stock  of  the 
corporation,  cannot  attack  the  valid- 
ity of  Its  organization  on  the  ground 
that  It  was  created  for  a  prohibited 
purpose  or  at  variance  with  public 
policy;   the   law   authorizing   the   es- 


tablishment of  corporations  being  of 
equal  force  with  those  making  a 
child  the  forced  heir  of  his  father, 
and  the  legality  of  a  corporation's 
charter  being  determined  hy  the  law 
and  not  the  motives  of  the  incorpo- 
rators. Well  V.  Leopold  Well  Bldg., 
etc.,  Co.,  126  La.  938,  68  S  56;  Steeg 
V.  Leopold  Well  Bldg.,  etc..  Co..  126 
La.  101.  62  S  232. 

10.  U.  S.  Vinegar  Co.  v.  Foehren- 
bach,  148  N.  Y.  68,  42  NE  403;  New 
York  Motion  Picture  Co.  v.  Universal 
Film  Mfg.  Co.,  77  Misc.  681,  137 
NYS    278. 

[a]  What  axtrlnslo  STiaaiio*  will 
not  oTsrthrow  this  pxvsiuimtloa  see 
U.  S.  Vinegar  Co.  v.  Foehrenbach,  148 
N.  Y.  68,  42  NE  403  [atC  74  Hun  486, 

26  NYS  632]. 

11.  U.  S.  Vinegar  Co.  v.  Foehren- 
bach, 148  N.  Y.  68,  42  NE  403;  U.  S. 
Vinegar  Go.  v.  Schlegel,  143  N.  Y. 
637.  38  NE  729;  Demarest  v.  Flack, 
128  N.  Y.  205.  28- NE  646. 

la.  U.  S.  Vinegar  Co.  v.  Foehren- 
bach, 148  N.  Y.  68,  42  NE  403;  U.  S. 
Vinegar  Co.  v.  Schlegel,  67  Hun  366, 
22  NYS  407  [aff  143  N.  Y.  537.  88 
NE.  729].  To  same  effect  see  Inter- 
national Harvester  Co.  v.  Eaton  Cir. 
Judges  163  Mich.  66,  127  NW  696,  SO 
LRANS  680,  AnnCasl912A  1022. 

la  U.  S. — Maxwell  T.  Akin,  80 
Fed.  178. 

Cal. — Market  St.  R.  Co.  v.  Hellman, 
109  Cal.  571,  42  P  226;  Peo.  v  Hagar, 
62  Cal.  171  [app  dlsm  154  U.  S.  689 
mem,  14  SCt  1186  mem,  24  U  ed.  1044 
mem], 

111. — Lincoln  Park  Chapter  No.  177 
R.  A.  M.  V.  Swatek,  106  111.  A.  604 
[aff  204  111.  228.  68  NE  4291. 

Ky. — Vokes  v.  Eaton,  119  Ky.  9l8, 
85  SW  174.^  27  KyL  868. 

La. — State  v.  Michel,  113  Xa.  4,  86 
S    869. 

Minn. — Brown  v.  Corbin,  40  Minn. 
608,  42  NW  481. 

Mo. — State  V.  Corkins,  123  Mo.  66, 

27  SW  363. 
Nebr. —  York  Park  Bldg.  Assoc,  v. 

Barnes,  89  Nebr.  834,  68  NW  440, 

N.  J. — Dlttman  v.  America  Distill- 
ing Co.,  64  N.  J.  Eq.  63'^  64  A  670. 

Pa. — In  re  Bernard  Corr  Co.,  16  Pa. 
Dist.  697,  33  Pa.  Co.  466;  In  re  Phila- 
delphia Co.,  16  Pa.  Dist.  623,  33  Pa. 
Co.  428;  In  re  Marsh  Creek  Fishing 
Club,  36  Pa.  Co.  593;  In  re  McDonald 
Brewing  Co.,  33  Pa.  Co.   609. 

Tex. — Quadalupe,  etc..  Rivers  Stock 
Assoc.  V.  West,  70  Tex.  391,  7  SW  817. 

Va. — Jordan  v.  Richmond  Home  for 
Ladles,  11)6  Va    710,  66  SE  730. 

Wis. — In  re  Southern  Wisconsin 
Power  Co..  lin  Wis.  266.  122  NW  809; 
In  re  Southeik  Wisconsin  Power  Co., 
140  Wis.  2457122  NW  801. 

[a]  ZUnstTatlos& — (l)  Thus  in 
the  general  incorporation  statutes  of 
Oregon  which  authorize  the  forma- 
tion of  corporations  "for  the  purpose 
of  engaging  in  any  lawful  enterprise, 
business,  pursuit,  or  occupation, '  the 
words  "business"  and  "pursuit"  are 
not  restricted  in  meaning  to  schemes 
for  making  money,  but  Include  any 
object  consistent  with  the  interests 
of  society  that  may  engage  the  at- 
tention of  men  and  invite  their  co- 
operation; and  a  corporation  may 
lawfully  be  organized  under  such 
statute  for  the  purpose  of  guaranty- 
ing  the  bonds  of  an  educational  in- 


[$  120]  e.  General  Piovitioiis;  for  Any  Lavfol 
BnirineBS  or  Pnrpose.  If  a  statute,  as  is  sometimes 
the  case,  authorizes  the  formation  of  corporations 
"for  the  purpose  of  engaging  in  any  lawful  enter- 
prise, business,  purpose  or  occupation,"  or  gen- 
erally for  mutual  jHroflt  or  benefit  not  inconsistent 
with  the  constitution  and  laws  of  the  state,  there 
is  no  restriction  as  to  the  purposes  for  which  a 
corporation  may  be  formed  except  that  it  must  not 
be  unlawful  or  inconsistent  with  the  constitution  or 
laws  of  the  state,  and  the  courts  must  give  the 
statute  the  broad  construction  required  by  its 
terms  ;^*  and  this  construction  has  generally  been 

stltution  to  strengthen  its  credit. 
Maxwell  V.  Akin,  89  Fed.  178.  (2) 
And  under  a  statute  which  after 
enumerating  many  special  purposes 
for  which  corporations  could '  be 
formed,  contained  a  subdivision  read- 
ing, "for  any  other  purpose  intended 
for  mutual  profit  or  benefit,  not 
otherwlee  specially  provided  for  and 
not  inconsistent  with  the  Constitu- 
tion and  laws  of  this  State,"  it  was 
held  that  a  corporation  might  b« 
organized  to  protect  the  personal 
property  of  its  members  from  vio- 
lence, theft,  etc.,  to  raise  money  for 
necessary  expenses  by  assessments, 
and  to  confer  with  the  state  officers, 
employ  counsel,  police,  and  detec- 
tives, when  necessary  to  the  prosecu- 
tion of  criminals  (Ouadalupe,  eta. 
Rivers  Stock  Assoc,  v.  West.  70  Tex. 
891.  7  SW  817),  (3)  or  "for  the  pur- 
pose of  buying,  selling,  and  dealing 
in  real  estate,  live  stock,  bonds,  se- 
curities, and .  other  properties  of  all 
kinds,  on  its  own  account  and  for 
commission  in  the  United  States  and 
elsewhere,"  the  constitution  and 
statute  law  of  the  state  containing 
no  express  or  implied  prohibition  of 
such  misiness.  Jefferson  -Nat.  Bank 
V.  Texas  Inv.  Co.,  74  Tex.  421,  12  SW 
101.  W  Under  Civ.  Code,  I  286, 
providing  that  private  corporations 
may  be  formed  for  any  purpose  for 
which  individuals  may  lawfully  asso- 
ciate themselves,  a  corporation  may 
be  formed  for  the  purpose  of  "buy- 
ing, selling,  and  dealing  In  all  kinds 
of  public  and  private  stocks,"  and  a 
purchase  by  a  corporation  so  formed 
of  stock  In  another  corporation  is 
not  ultra  vires.  Market  St.  R.  Co.  v. 
Hellman,  109  Cal.  671.  42  P  226.  (6) 
A  corporation  which  has  for  its  ob- 
ject the  purchase  of  land  and  the 
construction  of  houses  thereon,  the 
funds. being  raised  from  the  capital 
stock  paid  ii)  by  subscribers  in  in- 
stallments, and  finally  the  allotment 
of  the  lots  and  houses  among  the 
stockholders  In  satisfaction  of  their 
stock  is  authorized  under  a  statute 
permitting  any  number  of  persons  to 
become  incorporated  for  the  transac- 
tion of  any  lawful  business.  York 
Park  Bldg.  Assoc,  v.  Barnes,  89  Nebr. 
834,  68  NW  440.  (6)  Acts  (1868- 
1864)  p  32  c  46,  as  amended  by  Acts 
(1865-1856)  c  36,  and  by  Acts  (1366- 
1867)  p  577  c  129,  and,  as  amended, 
carried  into  Code  (188'?)  }  1145,  au- 
thorizing courts  to  grant  charters 
for  the  conduct  of  any  enterprise  or 
business  which  might  be  lawfully 
conducted  by  a  body  politic  or  cor- 
porate, except  to  construct  a  turn- 
pike, railroad,  canal,  or  bank,  author- 
izes the  incorporation  of  an  institu- 
tion for  the  support  of  indigent 
women,  either  gratuitously  or  on 
such  charges  as  may  be  prescribed. 
Jordan  v.  Richmond  Home  for  La- 
dies,  106  Va.   710.   66  SE  730. 

[b]  Agency  oorporatlons;  brokav- 
aga. — (1)  The  business  of  agency  is 
lawful  and  within  the  powers  granted 
by  Acts  (1888)  p  27  No.  86,  authoriz- 
ing incorporation  of  companies  for 
the  purpose  of  carrying  on  a  busi- 
ness or  enterprise,  and  under  this 
statute  therefore  a  corporation  may 
be  formed  for  the  purpose  of  acting 
as  agents  and  brokers  in  insurance 
matters.     SUte  v.  Ml<3iel,^ll&jA  rf 
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placed  upon  statutes  authorizing  the  formation  of 
eoiporations  for  certain  speci&ed  purposes  "or  for 
any  lawful  business"  except  as  therein  stated,  and 
on  other  similar  statutes.  In  other  jurisdictions, 
however,  the  general  mle  of  construction  that  gen- 
eral words  in  a  statute  extend  only  to  things  of 
a  kindred  nature  to  those  specifically  mentioned 
has  been  applied  to  the  latter  statutes,  and  it  has 
been  held  that  eoiporations  for  purposes  not  of 
like  nature  to  those  previously  mentioned,  although 
not  unlawful,  are  not  authorized.'^  Of  course  if 
the  purpose  comes  within  the  exceptions  in  such  a 
statute  it  is  unauthorized;'"  and  the  general  lan- 


V 


guage  of  a  statute  pioviding  for  the  incorporation 
of  companies  for  the  transaction  of  any  lawful 
business  not  otherwise  specifically  provided  for  is 
not  to  be  construed  to  include  the  conduct  of  any 
business  for  the  incorporation  of  which  the  legis- 
lature has  otherwise  specifically  provided.'^ 

[i  121]  d.  Single  Oorporation  for  More  Than 
One  Purpose.  In  some  jurisdictions  a  corporation 
may  be  formed  for  more  than  one  of  the  purposes 
specified  in  the  statute,  even  though  it  thereby  car- 
ries on  two  or  more  distinct  and  independent  lines 
of  business.'*  The  general  rule,  however,  is  that, 
unless  expressly  permitted,  a  single  corporation  cau- 


se S  869.  (2)  But  In  Pennsylvania, 
where  the  business  of  stock  and 
other  brokerage  Is  regulated  by  stat- 
ute, it  is  held  that  the  loose  phrase, 
"any  lawful  business,"  in  the  act  of 
JuTy  8,  1901  (P.  L.  p  624).  does  not 
authorize  the  incorporation  of  a 
company  for  a  stock  or  general 
brokerage  business.  The  act  of  1901 
does  not  repeal  the  acts  of  1841  (P. 
L.  p  896),  and  of  1842  (P.  L.  p  168). 
defining  brokers  and  their  business, 
nor  the  acU  of  1861,  1S95,  and  1901 
relating  to  their  taxation.  In  re 
Urllns  Co..  80  Pa.  Co.  90. 

[c]  Aoqalrament  of  fxanoIilaMi 
pcwviovaly  gnuitad  to  ladivUnals  is 
a  proper  purpose  of  corporations  or- 
ganised under  such  a  statute.  In  re 
Southern  Wisconsin  Power  Co.,  140 
Wis.  24B.  122  NW  801. 

[d]  UmltaUoa  to  Inurlneaa  •■ 
known  wlwa  atatuta  enaotad. — In 
Pennsylvania,  however,  it  was  held 
by  the  attorney-general  that  a  stat- 
ute authorizing  the  formation  of  cor- 
porations "for  the  transaction  of  any 
lawful  business"  should  be  confined 
to  what  was  known  as  business  at 
the  time  the  statute  was  enacted,  and 
that  such  a  statute  did  not  authorize 
the  granting  of  a  charter  to  a  track- 
less trolley  company  for  furnishing 
transportation  over  the  streets  of  a 
city;  but  this  decision  was  influenced 
by  the  fact  thart  such  a  company 
would  not  be  subject  to  the  statutory 
regulations  in  relation  to  other  cor- 

ftorations  using  the  streets  for  pub- 
ic transportation.  In  re  Sayre 
Trackless  Trolley  Co^  13  Pa.  Dist. 
602,  SO  Pa.  Co.  86,  7  Dauph.  Co.  280. 

14.  U.  S. — Manshlp  v.  New  Sonth 
Bldg.,  etc.,  Assoc,  IID  Fed.  845  (con- 
struing the  Louisiana  statute). 

Ky.— Vokos  V.  Eaton,  119  Ky.  91», 
8S  SW  174.  27  KyL.  868. 

Minn. — Brown  v.  Corbln,  40  Hlnn. 
608,  42  NW  481. 

Mq,— State  v.  Corkins,  128  Ho.  S6, 
27  SW  863. 

Nebr. — Tork  Park  Bldg.  Assoc.  ▼. 
Barnes,  SS  Nebr.  834,  68  NW  440. 

N.  J. — DKtman  v.  America  Dlstill- 
Uig  Co.,  64  N.  J.  Eg.  637,  64  A  B70. 

Tex. — Smith  v.  Wortham,  106  Tex. 
106.  157  SW  740;  Jefferson  Nat.  Bank 
V.  Texas  Inv.  Co.,  74  Tex.  421,  12  SW 
101  [crit  and  in  effect  overr  on  this 
point  Texas,  etc..  Canal,  etc.,  Co.  v. 
Galveston  County  CL,    4E    Tex.    272]. 

[a]  ZUnstnrtlona. — (1)  Thus  under 
such  a  statute  It  has  been  held  that 
a  corporation  may  be  formed  for  the 
purpose  of  holding  stock  in  and  con- 
trolling the  operations  of  other  cor- 
porations, where  there  is  no  prohibi- 
tion against  such  corporations  and 
the  laws  of  the  state  authorizes  cor. 
porations  organized  thereunder  to 
hold  shares  of  stock  in  any  other 
corporation.  Dlttman  ▼.  America 
Distilling  Co..  64  N.  J.  Eq.  537,  54 
A  B70:  Trenton  Potteries  Co.  v. 
Ollphant,  58  N.  J.  Eq.  507,  43  A  723. 
78  AmSR  612.  46  LRA  ZEB.  (2)  And 
under  a  statute  containing  a  gen- 
eral clause  which  authorized  the  for- 
mation of  corporations  "for  any  other 
purpose  Intended  for  pecuniary  profit 
or  gain  not  otherwise  specially  pro- 
vided -for.  and  not  inconsistent  with 
the  constitution  and  laws  of  this 
state,"  It  was  held  that  this  author- 
ized a  corporation   ad   the   words  of 


the  clause  Imported,  and  should  not 
be  construed  and  limited  to  corpora- 
tions of  the  kind  specially  mentioned 
In  the  preceding  clauses,  and  that  a 
corporation  could  be  formed  for  the 
purpose  of  issuing  bonds  to  be  paid 
for  Dy  purchasers  thereof  in  monthly 
installments,  and  to  be  redeemed  as 
might  be  prescribed,  and  of  selling 
and  disposing  of  such  bonds  in  the 
state.  State  v.  Corkins,  123  Ho.  56, 
27  SW  363.  (8)  So  It  has  been  held 
that  a  statute  authorizing  corpora- 
tions "for  mining,  manufacturing, 
and  other  Industrial  pursuits"  did 
not  limit  the  purpose  to  such  in- 
dustrial pursuits  as  mining  and 
manufacturing,  but  extended  to  the 
express  business,  or  any  other  In- 
dustrial pursuit.  Wells  V.  Northern 
Pac.  R.  Co.,  23  Fed.  469,  10  Sawy.  441. 
(4)  A  statute  authorizing  the  forma- 
tion of  corporations  for  mining, 
manufacturing,  mechanical,  quarry- 
ing "and  other  Industrial  pursuits, 
and  for  any  other-  lawful  business," 
does  not  limit  the  formation  of  cor- 
porations to  purposes  similar  to 
those  enumerated.  Yokes  v.  Eaton, 
119  Ky.  913.  85  SW  174,  27  KyL  858. 
(E)  A  statute  which,  after  enu- 
merating the  purposes  for  which  cor- 
porations may  be  formed,  adds  the 
clause,  "or  other  lawful  business," 
authorizes  the  formation  of  a  cor- 
iwration,  the  purpose  of  which  is 
recited  as  the  "purchasing  and  hold- 
ing real  estate,  subdividing  the  same 
<lnto  town  or  village  lots  and  town- 
sites,  and  selling  and  disposing  of 
the  same."  Brown  v.  Corbln,  40 
Minn.  608,  42  NW  481.  (6)  And  a 
corporation  formed  to  carry  on  a 
manufacturing  or  other  mechanical 
business  and  to  purchase  the  stock 
of  an  insolvent  corporation  may  sup- 
port Its  existence  under  such  a 
statute,  although  its  organization 
purports  to  have  been  made  under 
another.  State  v.  Minnesota  Thresher 
Hfg.  Co.,  40  Minn.  213.  41  NW  1020, 
3  LRA  510.  (7)  A  corporation  hav- 
Ingr  for  its  object  the  purchase  of 
land  and  the  construction  of  houses 
thereon,  and  the  allotment  of  the  lots 
and  houses  among  the  stockholders 
in  satisfaction  of  their  stock,  is  one 
organized  for  a  lawful  business, 
within  the  General  Corporation  Law 
(Comp.  St.  c  16  t  123),  although  it 
may  not  have  complied  with  L. 
(1891)  c  14,  governing  building  and 
loan  associations.  Tork  Park  Bldg. 
Assoc.  V.  Barnes,  89  Nebr.  884,  58 
NW  440.  (8)  A  corporation  for  the 
sale  of  goods,  mining  supplies,  etc., 
may  be  organized  under  a  statute, 
providing  that  the  leeJalatlve  assem- 
blies of  the  several  tWritories  may. 
by  general  incorporation  acts,  permit 
persons  to  associate  themselves 
together  as  bodies  corporate  for  min- 
ing, manufacturing,  and  other  "in- 
dustrial pursuits."  Bashford-Bur- 
mlster  Co.  v.  Agua  Frla  Copper  C5o.. 
(Ariz.)  3B  P  983.  (9)  A  statute  pro- 
viding for  the  organization  of  cor- 
porations for  manufacturing,  min- 
ing, or  "for  the  purpose  of  engaging 
In  any  other  species  of  trade,  busi- 
ness, or  commerce,"  is  broad  enough 
to  authorize  the  formation  of  a  cor- 
poration for  the  "purchase  of  swamp 
and  overflowed  lands,  and  adjacent 
high  lands    .    .    .    the  construction  of 


> 

dykes,  levees,  canals,  reservoirs,  and 
other  works."  Peo.  v.  Hagar.  52 
<;^.  171  [app  dism  154  U.  S.  639 
mem,  14  S<7t  1186  mem,  24  L.  ed. 
1044  mem].  (10)  Under  Rev.  St. 
(1911)  art  1121  subd  36,  permitting 
the  formation  of  corporations  for 
supporting  and  maJntaindng  bicycle 
clubs  ana  "other  innocent  sports," 
the  rule  of  ejusdem  generis  does  not 
apply.  Smith  v.  Wortham,  106  Tex. 
106.  157  SW  740. 

IS.  State  V.  Inter-Natdonal  Inv. 
Co.,  88  Wis.  612.  60  NW  796,  43 
AmSR  920;  Jacobs  v.  Augusta  Co- 
Op.  Assoc,  3  Tex.  A.  Civ.  Cas  i  231. 
The  Wisconsin  court,  construing 
this  clause,  said:  "But,  Inr  a  well- 
settled  rule  of  construction  these 
general  words  extends  only  to  things 
of  a  kindred  nature  to  those  speciflc- 
ally  authorized  by  the  section. 
Noscltur  a  soclis.  .  .  .  Any  other 
construction  would  enable  parties,  by 
mere  agreement,  to  form  a  corpora- 
tion for  any  conceivable  "business  or 
purpose  whatever,'  not  In  violation 
of  law.  Certainly  the  legislature 
never  intended  to  grant  such  un- 
limited authority."  State  v.  Inter- 
NaUonal  Inv.  0>.,  88  Wis.  612,  60  NW 
796,  43  AmSR  920. 

[a]  Ooraoxatloaa  antlioxtead 
muter  tllla  roM^— (1)  Even  under  this 
construction  it  is  held  that  a  statute 
ailthorlzlnK  the  formation  of  cor- 
porations for  the  pun>08e  of  building 
and  operating  telegraph  lines,  or  for 
any  other  lawful  oUsiness,  etc.,  au- 
thorizes a  corporation  for  building 
and  operating  a  telephone  line,  as 
that  is  of  a  kindred  nature.  Wls- 
cOBSin  Tel.  Co.  v.  Oshkosh,  62  Wis. 
82,  21  NW  828.  (2)  And  under  Rev. 
St.  art  566,  allowing  the  formation 
of    corporations    for    various    named 

Furposes,  and  for  any  other  purpose 
or  mutual  profit,  a  cooperative  cor- 
poration for  conducting  a  mercantile 
business  for  mutual  profit  may  be 
formed.  Jacobs  v.  Augusta  Co-op. 
Assoc,  3  Tex.  A.  dv.  Cas.  (  231. 

.16.  Peo.  V.  Rose,  174  111.  810.  61 
NE  246,  44  LRA  124:  In  re  Mer- 
chants' Finance  Co.,  17  Pa.  Dist.  75; 
State  V.  Nichols,  40  Wash.  437.  82 
P  741. 

17.  In  re  Uerchants'  Finance  Co.. 
17  Pa.  Dist.  75.  See  also  State  v. 
Nichols,  40  Wash.  437,  82  P  741 
(trust  companies) ;  and  generally 
supra  i  118. 

[a]  ZUnatratlon. — In  Pennsylvania 
an  application  for  a  charter  for  the 
purpose  of  holding  and  dealing  in 
commercial  paper,  accounts  and  other 
evidences  of  Indebtedness,  Is  sub- 
stantially a  declaration  of  an  In- 
tention to  engage  in  some  of  the 
many  branches  of  the  business  of 
banking,  and,  since  the  legislature 
has  otherwise  specifically  provided 
for  the  incorporation  of  banking  in- 
stitutions, such  an  application  can- 
not be  granted  under  the  act  of  April 
29,  1874  (P.  L.  p  73),  and  the  amend- 
ment of  July  9,  1901  (P.  L.  p  624). 
providing  for  "the  Incorporation  of 
companies  for  the  transaction  of  any 
lawful  business  not  otherwise  spe- 
clficlally  provided  for."  In  re  Mer- 
chants' Finance  Co.,   17  Pa.  Dist.  75. 

18.  In  re  Humphrey  Adv.  Co.,  177 
Fed.  187,  101  (XJA  1  (construing 
Illinois    statutes);    Parkinson    Sugar 


For  later  oaaaa,  OaTelopmaata  aad  tbmagm  in  the  law  see  cumulative  Annotation*,  same  title,  page  and  note  number. 
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not  be  formed  for  t^^o  or  more  of  the  porposea 
ipeeified  in  different  statutes  or  in  different  sub- 
divisions of  the  same  statute;^'  and  that,  where  a 
statute  authorizes  the  formation  of  eozporations 
for  several  purposes  named  in  the  alternative,  par- 
ticularly where  they  are  separated  by  the  disjunc- 
tive "or,"  and  requires  the  charter  or  articles  of 
ineoiporation  to  set  fprth  the  purpose  of  the  cor- 
poration, a  single  corporation  eannot  be  organized 


Co.  T.  Ft.  Scott  Bank,  60  Kan.  474. 
{7  P  126:  Ramsey  v.  Tod,  95  Tex.  614, 
t»  SW   133.    93   AmSR    87G. 

U.  Williams  V.  Cltliens'  Enter- 
prise Co..  26  Ind.  A.  861,  57  NE  681; 
In  re  Charter  Application,  21  Pa. 
Dist  1135;  In  re  Coal,  etc.,  Pub.  Co., 
32  Pa.  Co.  250;  In  re  Newton  Hamil- 
ton Oil.  etc.,  Co.,  10  Pa.  Co.  462; 
In  re  Washington  Min.,  etc.,  Co.,  9 
Pa.  Co.  323;  Johnston  v.  Townsend, 
103  Tex.  122,  124  SW  417;  Ramsey 
▼.  Tod.  96  Tex.  614.  69  SW  133.  93 
AmSR  876;  Staacke  v.  RoutledK«. 
(Tex.  Civ.  A.)  176  SW  444.  See 
Llghtfoot  V.  Polndexter,  (Tex.  Civ. 
A)  199  SW  1152  (where  It  was  held 
that  the  corporation  had  a.  single 
purpose). 

ta]  SaUglowi  oontrol  of  ednoa. 
twuLl  ooiporatloB^— "The  mere  fact 
that  an  Institution  of  learning,  op- 
erated under  a  charter  granted  by 
the  state.  Is  controlled  and  operated 
by  a  religious  denomination,  does  not 
mean  that  it  is  organized  and  oper- 
ated for'  religious  purposes,  when 
the  charter  states  plainly  that  it  is 
organized  for  educational  purposea,< 
and  the  facta  show,  as  in  this  case. 
that  it  Is  conducted  and  oi>erated  for 
Hose  purposes."  Lightfoot  v.  Poln- 
dexter, (Tex.  Civ.  A.)  199  SW  1152. 
lilt. 

Ml  Daocy  v.  CTlark.  24  App.  (D.  C.) 
487  (holding  that  under  Code  subd.  4. 
providing  for  the  organisation  of 
corporations  in  the  District,  a  com- 
pany cannot  be  incorporated  to  do  all 
ihe  classes  of  business  for  which 
corporations  may  be  formed  under 
that  subchapter,  but  can  be  incor- 
porated oaljr  to  engage  in  one  such 
Dosiness  or  enterprise;  and  that  the 
provision  of  Code  {  633,  that  a  com- 
pany incorporated  for  one  class  of 
business  may,  on  compliance  with 
certain  conditions,  extend  its  busi- 
ness to  any  other  business  author- 
Ixed  by  the  general  Incorporation 
law,  means  the  extension  of  business 
by  the  taking  in  of  something  cog- 
nate to  the  business  to  engage  In 
which  the  company  was  originally  in- 
corporated): Williams  v.  Citiiiens' 
Enterprise  Co.,  26  Ind.  A.  351.  67  NE 
»1;  State  t.  Minnesota  Thresher 
Mfg.  Co.,  40  Mli»n.  218.  41  NW  1020, 
I  Era  610;  Peo.  V.  Beach.  19  Hun 
(N.  Y.)  259  [afB  57  HowPr  337]; 
In  re  New  Oas  Light  Co.,  7  Pa.  Dlst. 
151,  21  Pa.  Co.  389,  1  Dauph.  Co.  22; 
Johnston  v.  Townsend.  103  Tex.  122, 
124  SW  417  (holding  that  Rev.  St. 
(139SJ  art  649.  subd  14,  authorizing 
tte  formation  of  a  corporation  for 
the  transaction  of  any  manufactur- 
ing or  mining  business,  and  the  pur- 
chase and  sale  of  such  goods,  wares, 
and  merchandise  used  for  such  busi- 
ness, while  giving  the  right  to  in- 
corporate for  a  business  consisting  of 
manufacturing  and  mining,  does  not 
sntborlse  incorporation  for  two  busi- 
nesses, one  of  manufacturing  and  the 
other  of  mining). 

[a]  Is  PMmsylTanla,  (1)  under 
the  (Jorporation  Act  of  1874,  charters 
have  been  uniformly  refused  lo 
bodies  seeking  to  become  incor- 
IMiated  for  business  purposes,  where 
the  proposed  charter  set  forth  more 
than  one  purpose.  In  re  Charter 
Application.  21  Pa.  Dist.  1135;  In  re 
New  Gas  Light  Co..  7  Pa.  Dist.  151, 
21  Pa.  Co.  869.  1  Dauph.  Co.  22;  In  re 
Application  for  Charter,  6  Pa.  Dlst. 
242;  In  re  McClurg  Gas  Constr.  Co.. 
4  Pa.  DlFt.  349;  In  re  Coal,  etcl  Pub. 
W-.  22  Pa.  Co.  250;  In  re  Newton 
femtlton  Oil.  eta.  Co..  10  Pa.  Co. 
452);  (2)  as  in  the  case  of  corpora- 


tions for  the  manufacture  and  supply 
of  gas  and  also  for  the  supply  of 
'  light  and  heat  by  means  other  than 
gas  (In  re  New  Gas  Light  C!o..  7 
Pa.  Dist.  161.  21  Pa.  Co.  369,  1  Dauph. 
Co.  22):  (3)  for  the  manufacturing 
of  gas  nfeters,  machines,  and  regu- 
lators, and  also  for  the  purpose  of 
dealing  In  any  kind  of  goods  at 
wholesale  (In  re  Application  for 
Charter,  6  Pa.  Dlst.  243);  (4)  for  the 
purpose  of  "manufacturing  gas  for 
illuminating,"  and  also  "manufactur- 
ing, leasing,  buying  and  selling  all 
goods,  materials,  apparatus  ana  ap- 
pliances, with  the  right  to  acquire 
and  hold  patent  rights  for  inventions 
and  designs  relating  thereto,  and  re- 
ceiving and  granting  licenses  there- 
under*' (In  re  McClurg  Gas  Constr. 
Co.,  4  Pa.  Dlst.  849);  (5)  for  "the 
supply,  storage,  or  transportation  of 
water  and  water  power  for  commer- 
cial or  manufacturing  purposes"  (In 
re  Sowego  Water,  etc.,  Co.,  4  Pa. 
Dlst,  181,  182,  where  afterward  the 
purpose  of  supplying  water  to  the 
public  was  omitted  and  the  charter 
was  refused  on  other  grounds);  (6) 
to  supply  gas  to  portions  of  two 
counties  (West  ManayunkGas  Light 
Co.  v.  New  Gas  Light  Co.,  7  Pa.  Dlst. 
161,  21  Pa.  Co.  369);  (7)  for  carrying 
on  "meohanioal,  mining,  quarrying 
and  manufacturing  business,"  al- 
though It  was  said  that  two  of  such 
pursuits  may  be  so  closely  kindred 
and  cognate  as  to  authorize,  under 
special  circumstances,  the  formation 
of  a  cdrporatlon  embracing  both  ob- 
jects (In  re  Newton  Hamilton  OU, 
etc.,  Co.,  10  Pa.  do.  462,  458);  (8) 
or  for  mining  and  boring  for 
petroleum  and  natural  gas,  and  for 
buying,  selling,  producing,  storing, 
transporting,  and  shipping  the  same, 
with  the  right  to  purchase  land,  etc., 
where  the  proposed  ctiexter  asks  for 
the  additional  privilege  of  a  pipe 
line  company  with  the  right  of  emi- 
nent domain  under  another  statute 
(In  re  Washing  Min.,  etc.,  Co.,  9  Pa. 
Co.  828).  (9)  Under  the  Pennsyl- 
vania a^t  of  1896,  permitting  the 
creation  of  corporations  for  buying, 
selling,  trading,  and  merchandising 
at  wnolesale,  a  corporation  cannot 
be  organized,  not  only  for  the  manu- 
facture of  certain  kinds  of  articles 
of  commerce,  buc  also  for  the  pur- 
pose of  dealing  in  any  kinds  of 
goods,  wares,  and  merchandise  at 
wholesale,  since  this  would  warrant 
the  corporation  In  engaging  in  any 
and  all  kinds  of  merchandising  at 
wholesale,  which  the  statute  was 
understood  not  to  warrant.  In  re 
Charter  Purposes,  17  Pa,  Co.  677.  (10) 
Nor  can  a  charter  be  granted,  under 
the  Pennsylvania  act  or  May  23,  189-5, 
to  a  company  whose  purpose  is 
stated'  to  be  both  life  emd  property 
insurance.  In  re  Charter  for  Ins.  Co.. 
6  Pa.  Dlst.  316.  (11)  Nor  is  the 
organization  of  corporations  for  buy- 
ing and  selling  vinous,  spirituous, 
and  malt  liquors  at  wholesale  au- 
thorized by  the  act  of  June  26.  1896, 
providing  for  the  incorporation  of 
companies  for  "buying,  selling,  trad- 
ing or  dealing  in  any  kind  or  kinds 
of  goods,  wares,  and  merchandise  at 
wholesale.  .  .  .  The  legislature  has 
always  dealt  with  the  liquor  traffic 
on  a  basis  different  from  other  kinds 
of  business  and  trade."  In  re 'Penn- 
sylvania Bottling,  etc.,  Co..  6  Pa. 
Dist.  530,  531,   19  Pa.  Co.  593. 

Effect  of  Inolndisy  more  than  on* 
piurpose  on  validity  of  Incorporation 
see  Infra  S  186. 

ai.  D.  C. — Dancy  v.  Clark,  24  App. 
487. 
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for  more  than  one  of  such  purposes,  and  charters 
or  articles  including  more  than  one  must  be  re- 
fused." This  rule,  howeve:r,.doeB  not  preclude  an 
incorporation  for  two  or  more  cognate  purposes  or 
to  do  a  number  of  things  which  fairly  come  within 
one  of  the  purposes  specified  in  the  statute.'^  Of 
course  a  corporation  cannot  be  formed  under  a 
statute  for  the  q>ecific  purpose  specified  therein 
and  also  for  an  additional  purpose  not  specified.^ 

Mass. — ^Blrd  v.  Daggett.  97  Meuss. 
494. 

N.  Y. — ^Peo.  V.  Beach.  19  Hun  269 
[aff  67   HowPr  887]. 

Pa. — In  re  Newton  Hamilton  Oil, 
etc..  Co.,  10  Pa.  Co.  462. 

Tex. — Johnston  v.  Townsend,  108 
Tex.  122,  124  SW  417;  San  Antonio 
V.  Salvation  Army,  (Civ.  A.)  127  SW 
860. 

[a]  ninstrartloB*. — (1)  Thus  under 
a  general  act  for  the  formation  of 
mining  and  other  corporations  pro- 
viding that  such  companies  may  be 
formed  for  the  purpose  of  carrying 
on  "any  kind  of  mining  business.'^ 
articles  of  association  of  a  proposed 
company  setting  forth  that  It  Is 
formed  for  the  mining  of  gold,  silver, 
and  lead  are  not  unlawful  as  for  more 
than  one  kind  of  mining  business, 
where  it  appears  that  these  metals 
are  commingled  in  the  ore  to  be 
mined.  Moreover,  the  words  of  the 
act  signify  simply  that  every  kind 
of  mining  business  may  be  carried 
on  by  companies  formed  under  It, 
and  are  not  words  of  limitation.  Peo. 
V.  Beach.  19  Hun  (N.  Y.)  259  [alt 
67  HowPr  (N.  Y.)  837).  (2)  A  cor- 
poration organised  as  a  religious 
body  for  the  spiritual,  moral,  and 
physical  reformation  of  the  working 
classes,  for  the  reclamation  of  the 
vicious,  criminal,  dissolute,  and 
degraded,  etc.,  with  the  employment 
of  its  funds  restricted  by  law  to 
philantliropic,  benevolent,  and  chari- 
table purposes,  is  not  organized  for 
separate  and  distinct  purposes,  and 
its  charter  is  not  invalid  on  that 
ground.  San  Antonio  v.  Salvation 
Army.  (Tex.  Civ.  A.)  127  SW  860.  (3) 
In  Massachusetts  there  Is  no  legal 
objection  to  the  manufacture,  by  a, 
single  corporation,  of  the  greatest 
variety  of  articles.  If  the  purpose  be. 
In  the  sense  of  Gen.  St  c  61  !  2. 
"distinctly  and  definitely  speclfled'* 
In  the  articles  of  association  (Bird 
V.  Daggett,  97  Mass.  494):  (4)  and 
a  speciflcatlon  In  the  articles  of  as- 
sociation of  a  Joint-stock  company, 
that  it  Is  established  for  the  pur- 
pose of  "manufacturing  and  selling' 
daguerreotype  mattings  and  preserv- 
ers, and  all  other  goods,  wares,  mer- 
chandise, and  articles,  made  of  brass, 
sliver,  gold,  Iron,  or  other  metals,  or 
any  compounds  thereof  was  suffl- 
ciently  "distinct  and  deflnite,"  within 
the  meaning  of  the  St.  il861)  c  133 
{  3,  Gen.  St  c  61  J  2  (Bird  v.  Dag- 
gett,  supra). 

aa.  state  V.  Beck.  81  Ind.  600: 
Peo.  V.  Rosendale,  142  N.  Y.  126.  3$ 
NE  806  [aft  76  Hun  103.  27  NYS 
837  (rev  6  Misc.  378,  25  NYS  769)]; 
In  re  Pennsylvania  State  Sports- 
men's Assoc,  1  Pa.  Dlst.  763,  11  Pa. 
Co.  576. 

Ca]  ZllnstratlonK. — (1)  In  New 
York  L,  (1892)  c  690  9  70.  providing 
for  the  incorporation  of  companies 
to  conduct  the  various  kinds  of  in- 
surance therein  referred  to,  does  not 
authorize  the  organization  of  an  In- 
surance company  which  proposes  to 
carry  on,  as  a  part  of  Its  business, 
"the  inspection  and  certification  as 
to  the  sanitary  conditions  of  build- 
ings and  premises."  Peo.  v.  Rosen- 
dale,  142  N.  Y.  126,  129.  86  NE  806 
[aff  76  Hun  103.  27  NYS  837  (rer 
5  Misc.  378,  25  NYS  769)].  (2)  And 
In  Indiana  a  statute  authorizing  the 
formation  of  a  corporation  for  the 
purpose  of  purchasing  and  using  a 
part  or  a  section  of  a  turnpike  road 
already  bulU,  or  In  process  of  build- 
ing, does  not  authorize  a  corpora- 
tion for  the  purpose  of  purcha.sing 
two  or  more  distinct  roads  already 
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A  fortiori  a,  coiporatioa  eannot  be  formed  for  pur- 
poses which  are  incompatible  under  the  statutes.^' 

[i  122]  9.  OoiTorators  and  Officers.  To  form 
a  valid  oorpocation  under  a  general  law  the  cor- 
porators or  members  must  have  the  qualifications^ 
and  must  be  of  the  niunber"  prescribed  by  the 
statute;  and  there  must  be  a  substantial  compli- 
ance with  provisions  of  the  statute  as  to  directors, 
trustees,  or  other  officers,''^  unless  they  are  merely 
directory  or  conditions  subsequent."  But  a  failure 
to  comply  with  the  statute  in  these  respects  will 
not  necessarily  prevent  the  existence  of  a  corpora- 
tion de  facto.^  Of  course,  no  qualifications  for 
corporators  or  officers  not  expressly  or  impliedly 
prescribed  by  the  statute  can  be  required  by  the 
court  or  officer  charged  with  the  duty  of  issuing  the 
charter  or  certificate  of  incorporation.^  The 
existence  of  a  corporation  is  not  affected  by  the 
fact  that  nearly  all  of  its  officers  ■are  also  officers 
of  other  like  coiporations,  where  there  is  no  statu- 
tory prohibition.*" 

[%  123]  10.  Agency  for  Subscribers.'^  Where 
the  subscribers  to  a  proposed  corporation  appoint 
a  committee  to  prepare  articles  of  incorporation, 
the  committee  is  merely  the  agent  of  the  sub- 
scribers .  and  cannot  bind  them  by  incoiporation 
proceedings  in  violation  or  excess  of  the  authority 
conferredl^^ 

[$  124]  11.  By  Procnrlng  Charters  from 
Oonrts — a.  In  QeneraL  As  we  have  seen,  in  the 
absence  of  a  provision  in  the  constitution  of  the 
state  conferring  such  power  on  the  legislature,  it 
has  nO'  power  to  authorize,  the  courts  to  grant 
charters  of  incorporation,  since  it  is  not  competent 


for  the  l^slature  to  delegate  its  powers  to 
another  department  of  the  government;"  but  of 
course  the  constitution  may  eonfer  such  power 
upon  the  courts  or  may  authorize  or  require  the 
l^slature  so  to  do  ;^  and  the  legislature  may,  even 
in  the  absence  of  a  direct  constitutional  autiioriza- 
tion,  prescribe  by  general  laws  the  conditions  under 
which  and  the  purposes  for  which  coiporations 
may  be  organized,  and  may  devolve  upon  the 
jucQcial  department  of  the  government  the  execu- 
tion of  those  laws,  by  examining  the  charters  and 
determining  whether  they  are  in  compliance  with 
law,  and  if  so,  passing  a  decree  of  incoiporation 
or  granting  a  charter.^  In  all  of  these  oases' the 
distinction  lies  between  creating  and  organizing 
corporations.^  In  the  absence  of  an  e^Ucit  con- 
stitutional authorization  to  the  contrary,  the  legis- 
lature alone  can  create  corporations;  without  the 
aid  of  such  an  authorization  it  may,  however,  em- 
power the  judicial  courts  to  organize  them  under 
a  general  law,  provided  there  is  no  prohibition  in 
the  constitution  which  disables  the  legislature  from 
devolving  ministerial  duties  on  the  judicial  courts.^' 
The  theoiy  is  that  in  such  a  case  the  legislature 
merely  uses  the  courts  for  the  purpose  of  giving 
legal  form  to  the  corporation,  and  that  the  act  re- 
quired by  the  statute  to  be  done  by  the  courts  is 
not  an  act  involving  even  judicial  diseretion,  but 
a  purely  ministerial  one  in  such  a  sense  that  its 
performance  can  be  compelled  by  mandamus.^^  It 
follows  that  the  power  of  a  court  to  grant  charters 
or  certificates  of  incorporation  is  strictly  limited  to 
the  purposes  specified  in  the  constitution  or  stat- 
ute,     and    the    court,    in   granting   a   decree    or 


existing  and  owned  by  difterent  cor- 
porationa.    State  v.  Beck,  81  Ind.  600. 

Bfleot  of  addinc  niumtlioiised  pnx^ 
pose  see  Infra  {  136. 

23.  Bayou  Cook  Nav.,  etc.,  Co.  v. 
Doullut,   111  La.    BIT,    3B   a  729. 

[a]  lUastiatloii. — Thus  In  tiouis- 
lana,  corporations  may  be  formed  by 
notarial  act  for  engaging;  In  mercan- 
tile business  and  for  carrying  on 
works  of  j>ubllc  Improvement,  but 
the  latter  corporations  enjoy  the 
privilege  of  expropriating  private 
property  for  their  use,  and  are  for- 
bidden to  engage  In  mercantile  busi' 
ness,  it  is  not  possible  to  form  a 
corporation  for  both  of  these  in- 
compatible purposes,  and  an  act  of 
■  Incorporation  which  attempts  to  do 
so  is  fatally  defective  and  fails  to 
create  a  corporation.  Bayou  Cook 
Nav.,  etc.,  Co.  v.  Doullut,  111  La.  617. 
35  S  729. 

34.  Factors,  etc.,  Ins.  Co.  v.  New 
Harbor  Protection  Co.,  87  La.  Ann. 
238;  Peo.  v.  Milward,  38  Mich.  469; 
In  re  Liady  Foresters  of  America,  18 
Pa.  Dlst.  780.  86  Pa.  Co.  631;  In  re 
Lodge  Duch  Kove  Doby  Soc,  No.  166, 
<  Pa.  Dist.  216.  12  Fa.  Co.  562;  In 
re  Chinese  Club,  1  Pa.  rUst.  84;  In 
re  Mary  Elizabeth  Patterson  Me- 
morial Church,  17  Phila.  (Pa.)  306; 
State  V.  Vanderbilt  Univ.,  129  Tenn. 
279.  164  SW  1161. 

Who  may  b*  inoorpoxatoza  ot  mMtt- 
Tiers  see  supra  !  76  et  seq. 

Oapaolty  of  «nlMezlb«M  for  stock 
see   Infra   H   766-760. 

Xa  proowliif  ehartws  from  oonrt 
see  Infra  (  126. 

Showlsf  as  to  anallfleationa  Is 
eliartor,  artlOlM,  or  osrtiflcato  see 
infra   {    143. 

BastilctloB  of  tnsmlMrslilp  In 
artlolM  of  sssoelatloii  see  infra 
t   143. 

SB.  Louisville  Banking  Co.  v. 
Eisenman.  »4  Ky.  83,  21  9W631.  1049, 
14  KyL  706,-42  AmSR  336,  1»  LRA 
684;  Montgomery  v.  Forbes,  148 
Mass.  249.  19  NE  342;  State  v.  Crit- 
chett,   37  Minn.   13.   82   NW  787. 


HmnlMr  of  ooxpoxatozs  see  supra 
J  84. 

ae.  Tel  tig  T.  Boesman,  12  Mont. 
404,  81  P  871;  In  re  Lodge  Duch 
Nove  Doby  Soc,  3  Pa.  Dlst.  216,  12 
Pa.  Co.  652  (alien  directors);  In  re 
Oermanla  Sangerbund,  2  Pa.  Dlst.  73, 
12  Fa.  Co.  89    (number  of  directors). 

97.  Ashtabula,  etc..  R.  Co.  v. 
Smith,  16  Oh.  St.  328  (election  of 
directors  not  a  condition  precedent). 
See  supra  {(  114,  116. 

38.  American  Salt  Co.  v.  Heiden- 
helmer,  80  Tex.  344,  16  SW  1088,  26 
AmSR  743.  See  Infra  |  216  et  seq, 
230. 

38.  In  re  Oarrett-WilUamson 
Lodge,  239  Pa.  474,  8«  A  1072  (hold- 
ing that  the  fact  that  no  women 
were  included  In  the  list  of  cor- 
porators and  on  the  board  of 
managers  of  a  corporation  created 
under  the  act  of  April  28.  1874  [P.  L. 
73],  to  carry  out  the  provisions  of 
a  will  creating  a  trust,  was  no 
ground  for  refusing  the  charter). 

3a  Southern  Kansas,  etc.,  R.  Co., 
v.  Towner,  41  Kan.  72,  21  P  221. 

31.  SnlMortpitloaa  "nr  arents  see 
infra' i!  829,  830. 

33.  Mt.  Carmel  TeL  Co.  v.  Mt. 
Carmel.  etc.,  Tel.  Co.,  119  Ky.  461, 
84  SW  615,  27  KyL  30.  In  this  case 
subscribers  to  a  proposed  corpora- 
tion appointed  a  committee  of  nine 
to  prepare  proposed  articles  of  In- 
corporation. The  committee  being 
unable  to  agree,  four  refused  to  pro- 
ceed, and  reported  back  to  the  sub- 
scribers who  agreed  with  them.  The 
remaining  five  prepared  articles  of 
Incorporation,  and  became  plaintiff 
company.  Thereafter  the  majority 
subscribers  repudiated  the  action  ot 
the  five  members  of  the  committee, 
executed  articles  of  incorporation, 
and  became  defendant  company.  It 
was  held  that  the  committee  was 
merely  the  agent  of  the  subscribers, 
and  hence,  when  the  articles  pre- 
pared by  the  Ave  were  repudiated  by 
the  subscribers,  the  five  were  not 
authorized   to   proceed   and   bind   the 


remaining   subscribers    by    their    In- 
corporation proceedings. 

33.  X>«l*ffatloii  of  powsr  1>r  lagla- 
latu*  see  supra  t  72. 

34.  See  supra  {  72. 
36.  See  supra  {  72. 
36.     See   supra    {    72. 

87.  PYanklln  Bridge  Co.  v.  Wood, 
14  Oa.  80;  Matter  of  Wendover  Ath- 
letic Assoc,  70  Misc.  278,  128  NTS 
661;  State  v.  Vanderbilt  Univ.,  129 
Tenn.  279,  164  SW  1161:  Ex  p.  Chad- 
well,  3  Baxt.  (Tenn.)  98. 

[a]  Aooordiagly  (1)  it  has  been 
held  that  the  legislature  may,  in  the 
absence  of  a  direct  constitutional  au- 
thorization, provide  by  law  for  the 
creation  of  village,  town,  or  city  cor. 
poratlons,  by  presenting  a  petition 
therefor  to  the  county  court,  that 
body  having  no  discretion  to  refuse 
the  petition  when  It  conforms  to  the 
statute,  but  being  required  merely  to 
spread  It  on  its  minutes,  which  hav- 
ing been  done,  the  corporation  be- 
comes ipso  facto  legally  organised. 
Morrjstown  v.  Shelton,  1  Head 
(Tenn.)  24.  (2)  Under  the  Tennes- 
see act  of  1871,  authorising  the  chan- 
cery courts  to  grant  letters  of  Incor-' 
poratlon,  it  was  held  that  auoh  courts 
had  no  power  to  organize  a  corpora- 
tion for  tuiy  purpose  not  authorised 
by  general  law  since  this  would  be  to 
create  corporations — which  act  was 
an  attribute  of  legislative  powet^— 
and  not  merely  to  organize  them. 
Ex  p.  Chadwell,  3  Baxt.  (Tenn.)  98. 
(8)  In  other  words  the  action  of  the 
court  extends  no  further  than  to  fur- 
nish evidence  of  organisation. 
Oreeneville,   etc.,  R.  Co.  v.  Johnson, 

8  Baxt.  (Tenn.)  882. 

Mandamns  to  aaforo*  ministerial 
acts  gonarally  see  Mandamus  [26 
Cyc  192]. 

38.  Doboy,  etc.,  Tel.  Co.  v.  De 
Magathlas,  26  Fed.  697  (under  Oeor- 
gla  statute);  Kepler  v.  O.  W.  Jack 
Mfg.  Co.,  66  Ga.  639;  In  re  Master 
Granite,    etc.   Stone  Cutters'   Assoc. 

9  Pa.  Dlst.  367,  28  Fa  Co.  617;  In  ro 
First   Church   of  Christ,   Scientist,    S 
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charter,  eanuot  depart  in  snbstanoe  from  the  peti- 
tion.'* Bat,  by  analogy  to  the  role  that  a  statute 
may  be  valid  in  part  and  void  in  part,  it  has  been 
held  that  an  order  of  conrt  made  in  pursuance  of 
sneh  legislative  authorization,  oi^nizing  a  borpora- 
tion  for  the  purp6se  provided  by  a  general  law,  is 
valid  to  the  extent  of  the  provisions  of  that  law, 
and  void  only  so  far  as  it  confers  powers  or  privi- 
leges in  excess  of  those  authorized  by  the  statute.*** 
[i  125]  b.  PFOceedings  to  Obtain  Oharters.  Pro- 
ceedings to  obtain  charters  from  a  court,  under 
such  statutes,  ought  to  be  public,  preceded  by  the 
advertisement  required  by  the  statute,  and  fulfill- 
ing the  condition  of  publicity  intended  by  the  legiiy 
lature;*^  and  there  nmst  be  a  compliance  with  all 
the  mandatory  provisions  of  the  statute  imposing 
conditions  precedent  to  be  performed  and  as  to  the 
form  and  contents  of  the  proposed  charter  or  cer- 
tificate of  incorporation  and  the  application  there- 
for." The  Pennsylvania  statute  of  1874  prescribes 
the  form  and  contents  of  a  proposed  charter  or 
certificate  of  incorporation,  requires  that  it  shall 
be  acknowledged  by  at  least  three  of  the  sub- 
scribers, and  provides  that  it  shall  be  approved  by 


the  court  if  it  shall  be  found  to  be  in  the  pnypex 
form,  and  within  the  purposes  named  in  the  stat- 
ute, and  shall  appear  lawful  and  not  injurious  to 
the  community.*"^  If  the  charter  or  certificate  is  in 
propter  form,  and  alfirtbe  conditions  upon  which  the 
statute  directs  the  court  to  approve  the  same  are 
fulfilled,  it  must  be  approved,  the  statute  being 
mandatory;^  but  the  court  will  not  approve  or 
grant  a  charter  if  all  the  conditions  prescribed  by 
the  terms  and  spirit  of  the  statute  have  not  been 
complied  withj^'^  if  the  charter  or  certificate  is  not 
properly  subscribed  and  acknowledged,  or  is  not  in 
form  required  by  the  statute,**  or  if  it  gfives  the 
corporation  unauthorized  or  improper  powers;*'  if 
the  corporators,  proposed  memibers,  or  officers  have 
not  the  qualifications  or  are  not  of  the  number 
required  by  the  statute  ;*"  if  it  is  not  within  the 
purposes  specified  in  the  statute  ;*"  if  the  purposes 
are  not  set  forth  with  sufficient  certainty  and  detail 
to  show  that  they  are  within  the  statute;'"  or  if 
the  purposes  are  unlawful  or  injurious  to  the  com- 
munity, or  are  not  so  stated  as  to  show  that  they 
are  lawful  and  not  injurious." 
[$  126]  c.  Interveatioii  or  Exception  by  Third 


■  Pa.  Dlst  746,  20  Pa.  Co.  241,  41  Wkly 
N'Cas  269  [aff  on  other  groundB  25 
Pa.  641,  56  A  536,  97  AmSR  753,  SS 
LRA  4111;  In  re  Monroe  Republican 
Club,  6  Pa.  Diet.  516,  19  Pa  Co.  668; 
In  re  Germanla  Sangerbund,  2  Pa. 
Dist.  73,  12  Pa  Co.  89-  In  re  Central 
Dtmocratlc  Assoc,  8  Pa.  Co.  392;  In 
re  Solebnry  Mut.  Protective  Soc.,  3 
Pa.  Co.  637,  3  Del.  Co.  139,  3  Montg. 
Co.  56;  In  re  Land  Co.,  1  Del.  Co. 
(Pa.)  431;  Com.  v.  Conover,  30  Leg 
Int  (Pa.)  200:  In  re  Cressona,  etc, 
Bldg.  Assoc,  1  LegRec  (Pa.)  177; 
In  re  Philadelphia  Artisans'  Inst.,  8 
Phlla.  (Pa.)  229;  Ex  p.  Cbadwell,  3 
Baxt.  (Tenn.)  98.  And  see  supra  I 
118;  Infra  t   126. 

[a]  IB  P«uuqrlTaal%  since  the 
passage  of  the  act  of  1874  (P.  U  73), 
proTldlng  for  two  niodes  of  charter- 
ing corporations — one  by  the  courts, 
the  other  bjr  the  governor — all  in- 
tended corporations  whose  objects 
are  Included  In  any  of. the  divisions 
of  the  second  class  of  said  act  can 
be  chartered  only  by  the  governor, 
not  fay  the  court.  In  re  Sunny  aide 
Cemetery  Assoc,  42  Pa.  Co.  629 
(where  a  petition  to  the  court  of 
common  pleas  for  a  charter  for  a 
proposed  corporation  stated  the  pur- 
pose of  the  company  to  be  "to  own 
and  control  a  place  and  sell  lots  for 
the  burial  of  the  dead,"  but  the  arti- 
cles provided  for  capital  stock,  and 
an  affidavit  was  filed  that  ten  per 
cent  thereof  had  actually  been  paid 
Into  the  treasury,  and  the  court  re- 
fused the  charter  because  an  appli- 
cation for  such  a  charter  must  be 
made  to  the  governor);  In  re  Pt. 
Washington  Historical  Soc,  20  Pa. 
Co.  84  (holding  that  a  corporation 
will  not  be  chartered  by  the  court 
where  the  application  provides  for 
capital  stock  divided  into  shares,  but 
does  not  purport  to  be  for  a  corpora- 
tion not  for  profit);  In  re  Solebury 
UuL  Protective  Assoc  8  Pa.  Co.  637, 
>  Del.  Co.  139,  S  Montg.  Co.  66; 
In  re  Land  Co.,  1  Del.  Co.  431;  and 
other  cases  supra  this  note. 

39.  State  v.  Vanderbilt  Univ.,  129 
Tenn.  279.  164  SW  1151. 

40.  Heck  V.  McEwen,  12  Lea 
(Tenn.)  97. 

41.  In  re  Church  of  Holy  Com- 
munion, 14  Ptaila.  (Pa.)  121. 

.  V«UloatlOB    of    BOtio*    see    infra 
I  147. 

40.  In  re  Deveaux,  54  Oa.  672; 
Matter  of  "Wendover  Athletic  Assoc, 
70  Misc.  273,  128  NTS  661  (Insuffi- 
cient certificate  on  application  for  in- 
corporation of  membership  corpora- 
tion); In  re  St.  John's  Ben.  Union.  20 
Pa.  Diet.  60J:  In  re  Right  Worthy 
Grand  Ct.,  8  Pa.  DiBt.  127,  22  Pa.  Co. 


270;  In  re  Philadelphia  Artisans' 
Inst.,  8  Phlla.  (Pa.)  229;  and  other 
cases  Infra  this  section. 

[a]  Bnltlnlent  oompUanoe  with 
■tatntei^-Decatur  First  Nat.  Bank  v. 
Henny,  159  Ala.  367,  49  S  97  (appli- 
cation to  probate  Judge). 

[b]  rmng  propoaeA  flharter.^ 
While  it  is  the  better  practice  to  file 
In  the  prothonotary's  office  the  pro- 
posed charter  of  a  corporation  of  the 
first  class  before  application  to 
court,  there  is  no  law  requiring  It, 
and  a  charter  will  not  be  refused  be- 
cause not  BO  filed,  but  action  on  the 
application  should  be  deferred  until 
full  opportunity  is  given  for  an  ex- 
amination of  it.  In  re  St.  John's 
Ben.  Union,  20  Pa.  Dlst.  603. 

Petition  or  other  applloatlon  see 
infra  |    130  et  seq. 

Artioles  or  serUfloate  of  Mwoola- 
tdon  or  iaeoxporatloB  or  proposed 
oharter  see  infra  I  130  et  seq. 

Oondltioaa  preoeiUait  la  ffeaeral  see 
supra  i   111  et  seq. 

Cosutlatis    subseaiuat    see.   supra 

5  116. 

4S.  Act  April  29,  1874  (P.  L.  p  76); 
Purdon  Dig.  pp  774-777. 

44.     See  infra  {  148. 

4B.  In  re  Nether  Providence  As- 
soc, 12  Pa.  Co.  666:  In  re  Enterprise 
Mut.  Ben.  Assoc,  10  Phlla,  (Pa.)  380: 
In  re  GIbbs,  3  Pittsb.  (Pa.)  499;  and 
other  cases  infra  this  section. 

4eb  In  re  Charter  Appllcatlott,  21 
Pa.  Diat.  1135;  In  re  Board  of  Real 
Est.  Brokers,  21  Fa.  Dlst.  59;  In  re 
Philadelphia  Co.,  16  Pa.  Dlst.  623,  33 
Pa.  Co.  4«8:  In  re  Right  Worthy 
Grand  Ct.,  i  Pa.  Dist.  127,  22  Pa.  Co. 
270;   In  re  Monroe  Republican  Club, 

6  Pa.  Dlst.  515,  19  Pa.  Co.  668;  In  re 
Zlon  Church,  6  Pa.  Dlst.  780;  In  re 
Acountants'  Assoc,  6  Pa.  Dlst.  699, 
18  Pa.  Co.  159;  lb  re  Italian  Mut. 
Ben.  Assoc,  4  Pa.  Dist.  367;  In  re 
Germanla  Sangerbund,  2  Pa.  Dlst.  73, 
12  Pa.  Co.  89;  In  re  Mlddletown 
Country  Club,  30  Pa.  Co.  174;  In  re 
Accountants'  Assoc,  18  Pa.  C'o.  169; 
In  re  Stevedores'  Ben.  Assoc,  14 
Phila.  (Pa.)  130;  In  re  Enterprise 
Mut.  Ben.  Asaoc,  10  Phlla  (Pa.)  380; 
In  re  Rev.  David  MulhoUand  Benev. 
Soc,  10  Phlla.  (Pa.)  19;  In  re  Phila- 
delphia Journalists'  B*und,  8  Phlla 
(Pa.)  272;  In  re  Philadelphia  Arti- 
sans' Inst.,  8  Phila.  (Pa.)  229  (where 
the  requisites  of  a  charter  are  set 
forth);  In  re  Columbus  Italian-Amer- 
ican Citizens'  Aaaoc,  SO  PlttsbLegJ 
NS  (Pa.)  47.  And  see  other  cases 
infra  i  148. 

Torm  and  snfloltaoy  of  charter  or 
eertlllcate  see  infra  i  130  et  aeq. 

Statement  of  pnxpossB,  powers,  and 
prlvUege*  see  infra  {  134  et  seq. 

47.    In    re    Butchers'    Ben.    Assoc. 


No.  1,  38  Pa.  298;  In  re  Butchers' 
Ben.  Assoc,  36  Pa.  161;  Philadelphia 
Medical  College's  Case,  3  Whart. 
(Pa.)  445;  In  re  Washington  Camp 
Hall  Assoc,  10  Pa.  Dist.  621,  26  Pa.' 
Co.  206;  In  re  Duquesne  College,  2 
Pa  Dlst.  556,  12  Pa.  Co.  491;  In  re 
Fort  Washington  Historical  Soc,  20 
Pa  Co.  84;  In  re  American  Slectro- 
pathio  Inst.,  14  Phlla.  (Pa.)  128;  Com. 
V.  Conover,  10  Phlla.  (Pa.)  65;  In  re 
Philadelphia  Journalists  Fund,  8 
Phlla  (Pa.)  272.  See  also  Infra  f 
148. 

48.  In  re  Italian  Mut  Ben.  Assoa. 
4  Pa.  Dlst.  357;  In  re  Lodge  Duch 
Nove  Doby  Soc,  3  Pa.  Dlst  215,  18. 
Pa.  Co.  662;  In  re  Oennania  Sanger- 
bund, 2  Pa.  Dist  73,  12  Pa.  Co.  89: 
In  re  Chinese  Club,  1  Pa.  Diet  84; 
In  re  Nether  Providence  Assoc.  Char- 
ter, 12  Pa.  Co.  666;  In  re  Enterprise 
Mut.  Ben.  Assoc,  10  Phila.  (Pa.) 
380;  In  re  Philadelphia  Artisans' 
Inst,  8  Phlla  (Pa.)  229.  See  supra 
it  76-84;  infra  i  148. 

4«.  In  re  W.  B.  Urling  Co.,  1} 
Pa.  Dlst  534,  30  Pa.  Co.  90,  7  Dauptu 
Co.  283;  In  re  Master  Granite,  etc.. 
Stone  Cutters'  Assoc,  9  Pa.  Dlst 
367,  23  Pa.  Co.  617;  In  re  Oerrnania 
Sangerbund.  2  Pa  Dlst  73,  12  Pa  Co. 
89;  In  re  Pennsylvania  State  Sports- 
men's Assoc,  1  Pa  Dlst.  738,  11  Pt 
Co.  676;  In  re  Accountants'  Assoc, 
18  Pa  Co.  159;  In  re  Ton-a-lu-ka 
Club,  12  Pa.  Co.  26;  In  re  Richmond 
Retail  Coal  Co.,  9  Pa  Co.  172-  In  re 
Central  Democratic  Assoc,  8  Pa  Co. 
392;  In  re  Solebury  Mut.  Protective 
Soc,  3  Pa.  Co.  637,  3  Del.  Co.  139,  3 
Montg.  Co.  56;  Matter  of  Mutual  Aid 
Assoc,  of  North  America,  15  Phlla. 
(Pa.)  625;  In  re  Philadelphia  Arti- 
sans' Inst,  8  Phlla.  (Pa.)  229.  See 
also  supra  t  124;  infra  {  148. 

60.  In  re  Board  of  Real  Eist 
Brokers.  21  Pa.  Dist.  69;  In  re  Wash- 
ington Camp  Hall  Assoc,  10  Pa.  Dlst. 
621,  26  Pa.  Co.  206;  In  re  Lodge 
Duch  Nove  Doby  Assoc,  8  Pa.  Dlst. 
215.  12  Pa.  Co.  652;  In  re  Account- 
ants' Assoc,  18  FA.  Co.  169;  In  re 
Ton-a-lu-ka  Club,  12  Pa.  Co.  26;  In 
re  Jacksonlan  Club,  11  Pa,  Co.  19. 
See  also  infra  {  148. 

Amendment  see  infra  {  161. 

Statement  of  pnipoM«  see  infra 
{  134  et  seq. 

81.  (Chiropractors'  Assoc's  App., 
243  Pa.  647,  90  A  836;  In  re  First 
Church  of  Christ  Scientist,  205  Pa. 
543,  66  A  636,  97  AmSR  763.  63  LRA 
411  [aft  6  Pa.  Dlst  745,  20  Pa.  Ct 
241,    41    WklyNC   2691;    In    re   Chlro- 

fractors'  Assoc,  22  Pa.  Dlst.  559; 
n  re  Company  "'D"  Irish  Volunteers, 
21  Pa  Dlst  913;  In  re  Decorative 
Trades  Assoc,  18  Pa.  Dlst.  503,  36 
Pa  Co.  666;  In  re  W.  B.  Urling  Co.. 
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PersoiiB.  In  Pennsylvania  the  statute  provides  for 
publication  of  notice  of  intention  to  apply  for  a 
charter  and  contemplates  publicity  in  the  proceed- 
ings before  the  court,  and  third  persons  -may  file 
exceptions  and  resist  the  gracing  of  a  charter." 
In  Georgia,  on  an  application  to  the  supreme  court 
for  a  charter,  the  law  makes  no  provision  by  which 
a  third  i>erson  may  make  himself  a  party  to  the 
proceeding  for  th«  purpose  of  resisting  or  objecting 
to  the  granting  of  the  application;  but  third  per- 
sons or  other  corporations  or  associations  may  in 
8  proper  case  apply  to  a  court  having  equitable 
jurisdiction  for  an  injunction  if  the  proposed  in- 
corporation will  infringe  their  equitable  rights."' 

[$  127]  d.  Beference  to  AmicaB  Cnriie  or  Master. 
In  Missouri  the  court  has,  upon  its  own  motion 
and  without  express  statutory  direction,  referred 
an  application  for  a  charter  to  a  member  of  the 
bar  as  amicus  curiee,  and  it  has  been  held  that  it 
is  competent  for  the  court  to  -allow  the  amicus 
curis  a  reasonable  compensation  for  his  services, 
to  be  taxed  as  costs  against  the  proposed  incorpo- 
rators." In  Pennsylvania  the  court  may  refer  the 
application  to  a  master  to  hear  testimony  and  to 
report  to  the  court.°* 

[i  128]  e.  Appeal  and  Beview.  When  not  au- 
thorized by  statute,  an  Cippeal  cannot  be  taken  from 
the  action  of  a  court  or  judge,  under  the  authority 
of  a  statute,  in  grsinting  or  refusing  a  charter  or 
certificate  of  incorporation."®  In  Pennsylvania, 
however,  an  appeal  in  the  nature  of  certiorari  lies 
from  a  decree  of  the  court  of  common  pleas  grant- 
ing or  refusing  to  grant  a  charter;"  but  the  pro- 
ceedings will  be  reviewed  only  to  determine  whether 
the    statutory    requirements    have    been    complied 

13  Pa.  r>lst  S34,  30  Pa.  Co.  $0.  7 
Dauph.  Co.  283;  In  re  Young  Men's 
Republican  Club,  12  Pa.  Dlst.  584,  29 
Pa.  Co.  141:  In  re  Prince  of  Peace 
Hospital,  11  Pa.  Dlst.  242,  27  Pa. 
Co.  142;  In  re  Washington  Camp 
Pall  Assoc,  10  Pa.  Dlst.  621,  26  Pa. 
Co.  206-  In  re  Xantha  Ben.,  etc., 
Assoc,  8  Pa.  Dlst.  142;  In  re  Society 
Prlncipesso  Montronquo  Savoya,  6 
Pa.  Dlst.  486;  German  Kvangelical 
Lutheran  Church's  Pet.,  6  Pa.  Dlst. 
412,  20  Pa.  Co.  472;  In  re  Russian 
American  Guards'  Charter,  3  Pa.  Dlst. 
673,  13  Pa.  Co.  148;  In  re  Lodge 
Duch  Novo  Doby  Soc,  3  Pa.  Dlst. 
215,  12  Pa.  Co.  552;  In  re  Duquesne 
College,  2  Pa,  Dlst.  B65.  12  Pa.  Co. 
491;  In  re  Italio  American  Ben. 
Retail  Liquor  Dealers'  Assoc,  37  Pa. 
Co.  629;  In  ro  Wllmerdlng  L.  O.  M., 
37  Pa.  Co.  526;  In  re  North  Forest 
Cemetery  Assoc,  96  Pa.  Co.  576-  In 
re  Port  Washington  Historical  Soc, 
20  Pa.  Co.  84;  In  re  Burger's  Mili- 
tary Band  Assoc,  19  Pa,  Co.  661;  In 
re  St.  Ladislaus  Roman  Catholic 
Sick,  etc,  Assoc.  Charter,  19  Pa.  Co. 
25;  In  re  Nether  Providence  Assoc. 
Charter,  12  Pa,  Co.  666;  In  re  Jack- 
sonian  Club,  11  Pa.  Co.  19;  In  re 
Solebury  Mut.  Protective  Soc,  3  Pa. 
Co.  637,  3  Del.  Co.  139,  3  Montg.  Co. 
66;  In  re  Helping-Hand  Marriage  As- 
soc, IB  Phila,  (Pa.)  644;  Matter  of 
Mutual  Aid  Assoc,  of  North  America, 
15  Phila.  (Pa.)  625;  In  re  American 
Elcctropathlc  Inst.,  14  Phila,  (Pa.) 
128;  In  re  Rev.  David  Mulholland 
Benev.    Soc,    10   Phila.    (Pa.)    19. 

Whan  ohartar  will  not  Im  approved 
on  this  ground  see  Infra  i  148. 

63.  See  In  re  Clhurch  of  Holy 
Communion,  14  Phila.  (Pa.)  121;  and 
other  cases  in  the  preceding  section. 

53.  CreswlU  v.  Grand  Lodge  K. 
,  P..  133  Ga.  837,  67  SE  188,  134  Am 
SR  231.  18  AnnCas  453  (holding  that 
another  corporation  pr  association 
which  has  acquired  a  proprietary 
right  in  a  name  may  apply  to  a 
court    having    equitable    Jurisdiction 


with,  and  whether  there  has  been  an  abuse  of  l^al 
discretion.* 

[$129]  12.  By  Filing  Articles  or  Procnriiig  Char- 
ter or  Certificate  from  Ministerial  Offioefs.""  The 
usual  mode  of  forming  corporations  under  general 
laws  is  not  by  application  to  a  court,  but,  as  has 
already  been  pointed  out,  by  entering  into  articles 
of  association  or  incorporation,  signing  and  ac- 
knowledging them  in  a  prescribed  way,  and  pre- 
senting them  to  some  ministerial  ofBcer  of  the  state, 
usually  the  secretary  of  state  or  the  governor,  who 
examines  them  and,  having  ascertained  that  they 
comply  with  the  governing  statute  as  to  the  pur- 
poses  specified  therein  for  which  the  corporation  is 
formed,  the  amount  of  capital  stock,  the  mode  by 
which  it  is  to  be  raised,  and  other  matters  of  sub- 
stance or  form  and  detail,  grants  to  the  applicants 
a  document  usually  called  a  certificate  of  incor- 
poration, whereupon  the  document  is  recorded  or 
filed  in  the  office  or  ofSces  designated  by  the  stat- 
ute, and  the  association  becomes  a  oorporation."* 
In  order  .to  form  a  valid  corporation  in  this  mode 
it  is  essential  that  all  the  conditions  precedent  pre- 
scribed by  the  statute  shall  be  substantially  com- 
plied with."  If  all  the  conditions  prescribed  by  the 
statute  have  been  complied  with,  but  not  otherwise, 
the  officer  is  bound  to  issue  the  certificate  or  char- 
ter,'* and  in  a  proper  case  may  hy  mandamus  be 
compelled  to  do  so."*  On  the  other  hand,  if  the 
articles  or  proposed  charter  are  not  such  as  the 
statute  requires,  the  officer  has  no  authority  to  file 
the  same,  and  as  a  rule  his  act  in  doing  so  will 
be  a  nullity.** 

[i  130]  IS.  Application  for  Incorporation  and 
Articles,  Certificate,  or  Charter — a.  Necessity  and 


to  enjoin  the  applicants  from  fraudu- 
lently appropriating  such  name  and 
obtaining  a  charter  under  It  for  a 
similar  organization,  and  from  copy- 
ing its  insignia,  badges,  and  em- 
blems, to  the  detriment  of  plaintiff). 

54.  In  re  St.  Louis  Christian  Sci- 
ence Inst.,  27  Mo.  A.   633. 

55.  In  re  Itallo-American  Ben. 
Retail  Liquor  Dealers'  Assoc,  37  Pa. 
Co.   629. 

[a]  Duty  of  maatar  ••  to  t«sti- 
mony. — (1)  It  Is  the  duty  of  a  mas- 
ter appointed  on  application  for  a 
charter  of  a  corporation  to  take  the 
testimony  of  witnesses  for  the  pur- 
pose of  Informing  himself  and  there- 
upon advising  the  court  as  to  all 
matters  relating  to  the  proposed  cor- 
poration. In  re  Itallo-American  Ben. 
Retail  Liquor  Dealers'  Assoc,  37  Pa. 
Co.  629.  (2)  Where  that  which  is 
Intended  for  the  testimony  of  wit- 
nesses appears  to  be  a  uniform 
statement  in  identical  •  language, 
signed  by  each  witness,  it  is  InsufB- 
cient  testimony  to  satisfy  the  court 
as  to  the  merits  of  the  application. 
In  re  Itallo-American  Ben.  Retail 
Liquor    Dealers'    Assoc,    supra. 

B6.  Vaux's  App.,  109  Pa.  497;  Ex 
p.    Chadwell,    3    Baxt.    (Tenn.)    98. 

B7.  See  In  re  Garrett-Williamson 
Lodge,  239  Pa.  474,  86  A  1072;  and 
cases  in  the  following  note. 

B8.  In  re  Garrett-Williamson 
Lodge,  239  Pa.  474,  86  A  1072;  Vaux's 
App.,  109  Pa.  497.  And  see  Chiro- 
practors' Assoc's  App.,  243  Pa.  547, 
90  A  336;  In  re  Moose  Home  Assoc 
Charter,  235  Pa.  404,  84  A  402;  In 
re  First  Church  of  Christ,  Scientist, 
205  Pa.  643,  65  A  636.  97  AmSR  753, 
63  LRA  411  faff  6  Pa.  Dlst.  745,  20 
Pa.    Co.    241,    41    WklyNC    259]. 

59.  What  conatltntes  charter  and 
nature  thereof  see  supra  {  108. 

60.  See  statutory  provisions;  and 
supra  i  106  et  seq;  infra  i  130  et 
seq. 

61.  Cross  xefarencta: 
Status     of     such      corporations      see 


supra  {   107. 

What  constitutes  the  charter  uni 
nature  thereof  see  supra  {   108. 

Intention  to  Incorporate  see  supra 
S    109. 

When  life  of  corporation  commences; 
acceptance  of  charter  see  supra 
i    110. 

Compliance  with  conditions  prece- 
dent in  general  see  supra  {{  111, 
112. 

Substantial  compliance  see  supra 
I  113. 

Directory  pi<ovlslons  see  supra  i  114. 

Conditions  subsequent  see  supra 
i   116. 

Who  may  object;  corporations  de 
facto  and  estoppel  see  supra  S  116 
and    cross    references    there    given. 

Fraudulent  incorporation  see  supra 
i   117. 

Purposes  for  which  corporations 
may  be  formed  see  supra  {{  118- 
121. 

Corporators  and  ofllcers  see  supra 
!  122. 

Articles  or  certificate  of  association 
or  incorporation  see  infra  {  130 
et  seq. 

Publication  of  notice,  articles,  cer- 
tificate, or  charter  see  Infra  S  147. 

Approval  of  articles  and  grant,  ac- 
ceptance, and  revocation  of  char- 
ter or  certificate  see  infra  {{  148, 
149. 

Amendment  see  tnfra  {  161. 

Recording  or  filing  of  articles,  cer- 
tificate, or  charter  see  Infra  S  1S2. 

Organization   see   infra   }    153. 

Creation  subscription,  and  payment 
of  capital  or  capital  stock  see  infra 
S{    154-166. 

Payment  of  fees  or  taxes  see  Infra 
{    157. 

Deposit  -of  security  see  infra   {   158. 

Conipelling  or  restraining  action  of 
officer  see  infra  I  169. 
es.     See   infra    I    149. 

63.  See  Mandamus   [26  Cyc  229  et 
scql. 

64.  Kinston,  etc.,  R.  Co.  v.  Stroud, 
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davslopments  and  changM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  130] 


COBPOBATIONS 


[14  C.  J.]     135 


Snfflcieiiey  in  OoumL  On  an  application  £or  a 
charter  or  certificate  of  incorporation,  whether  it 
is  made  to  a  court  or  a  judge,  or  to  the  governor, 
the  secretary  of  state,  or  other  officer,  there  must 
be  a, proper  ^plication  by  petition  or  otherwise  in 
aeeordance  with  the  requirements  of  the  statute, 
setting  forth  or  aecompanied  by  proper  articles  of 
association,  or  a  prop>er  certificate  or  declaration 
of  incorporation  or  proposed  charter,  complying  in 
all  respects,  both  as  to  form  and  contents,  with  the 
maodatory  provisions  of  the  statute  under  which  it 
is  proposed  to  form  the  corporation.*"  Proper  arti- 
cles or  a  proper  certificate  of  incorporation  in  com- 


pliance witb  the  statntory  requirements  are  aiao 
necessary  when  it  is  sought  to  form  a  corporation 
under  a  statute  permitting  incorporation  by  merely 
filing  such  articles  or  certificate  in  the  office  of  the 
secretary  of  state  or  other  specified  office.^  No 
corporation  de  jure  can  come  into  existence,  nor  aa 
a  rule  can  there  be  even  a  corporation  de  facto,  if 
there  are  no  articles  of  association,  or  if  there  is 
no  certificate  of  incorporation  or  proposed  charter, 
as  required  by  the  statute,"  or  if  the  articles,  eer- 
tiflcate,  or  charter  are  fatally  defective  because 
they  do  not  comply  substantially  with  the  manda- 
tory requirements  of  the  statute.^    A  substantial 


1>:  N.  C.   413.   48  SB  913.     See  also 
infra  i  149. 

(5.  Ovenaboro  Wason  Co.  v.  Bliss, 
132  Ala.  253,  31  S  81,  90  AmSR  907: 
HcCandlesB  v.  Inland  Add  Co.,  115 
Ga.  968.  42  SB  449;  Van  Felt  v.  Home 
Bldg.,  etc.,  Assoc  79  Ga.  439,  4.  SB 
601;  In  re' Deveaux,  64  Ga.  673;  Mat- 
ter of  Wendover  Athletic  Assoc,  70 
MUc.  273.  128  NTS  561;  In  re  Na- 
tional Literary  Assoc,  30  Pa.  160: 
In  re  Right  Worthy  Grand  Ct.,  8 
Pa.  Diet.  127.  22  Pa.  Co.  270;  In  re 
Philadelphia  Artlaans'  Inst,  8  Phlla. 
(Pa.)  229. 

laj  AUbaana^— (1)  SufHcient  com- 
Bliance  wltb  statute  see  Decatur 
First  Nat.  Bank  v.  Henry,  159  Ala. 
367,  49  S  97:  tolling  y.  Le  Grand, 
17  Ala.  482,  6  9  332*  (2}  A  declara- 
tion of  Incorporation  filed  In  the 
oOce  of  the  probate  judge  as  re- 
quired by  the  Code  S  1262  is  not  in- 
Talid  because  the  certificate  Indorsed 
tliereon.  reciting  its  filing,  designates 
tile  Instrument  as  a  "conveyance," 
and  not  as  a  "declaration,"  as  the 
miitalce  Is  a  mere  clerical  error. 
Owensboro  'Wagon  Co.  v.^  Bliss,  132 
Ala.  253.  31 -S  81,  90  AmStl  907.  (8) 
The  failure  of  the  probate  Judge  to 
sign  his  name  to  such  certlncate 
does  not  invalidate  the  incorpora- 
tion, as,  in  the  absence  of  statute, 
a  paper  is  filed  whenever  it  Is  de- 
livered to  and  received  by  the 
proper  officer.  Owensboro  wagon 
Co.  T.  BUbs,  supra. 

lb]  m  OmivU  (1)  It  was  held 
that  persons  desirous  of  being  In- 
corporated by  the  court  must  specify 
lo  their  petition  the  object  of  their 
SMociatlon,  the  particular  business 
that  they  propose  to  carry  on,  the 
place  at  which  they  propose  to  carry 
it  on.  and  the  amount  of  capital  to 
be  employed  by  them  in  such  busi- 
ness actually  ptUd  in;  and  unless 
these  particulars  are  disclosed  in  the 
application  the  charter  will  not  be 
granted.  In  re  Deveaux,  54  Ga.  673. 
(2)  But  according  to  a  later  deci- 
sion the  amount  of  capital  stock  ac- 
tually paid  in  need  not  be  stated  in 
the  application.  Bing  v.  Kingston 
Bank,  5  Ga.  A.  678.  63  SB  662.  See 
infra  |  140.  (3)  A  charter  granted 
by  a  superior  court  on  a  petition  al- 
leging that  the  principal  office  of  the 
company  Is  to  be  located  in  the 
county  in  which  the  petition  is  filed 
It  a  valid  charter,  although  the  cor- 
poration owns  no  property  in  that 
county  and  the  work  in  which  It  is 
engaged  is  to  be  carried  on  elae- 
wliere.  McCandless  v.  Inland  Acid 
Co..  115  Ga.  968,  42  SB  449.  (4) 
Petition  held  sufnclent  see  Van  Pelt 
V.  Home  Bldg.,  etc.  Assoc,  79  Oa. 
419.  4   SB   601. 

[c]  Xa  V*w  Toxk,  on  application 
to  a  loatice  of  the  supreme  court 
for  approval  of  a  certificate  of  in- 
corporation of  a  membership  cor- 
poration under  Membership  Corpo- 
rations Law  i  41.  the  certificate  must 
comply  with  the  statutory  require- 
ments as  to  form  and  contents,  or 
approval  will  be  refused.  It  must 
state  the  facts  which  the  statute  re- 
Wires  it  to  state,  and  must  show 
^  a  statement,  and  not  by  mere  re- 
cital, that  the  bersons-  executing  the 
lame  are  of  full  age.  and  that  at 
least  two  thirds  of  them  are  citizens 
of  the  United  States  and  one  of 
tbem  a  resident  of  ,the  state.     Mat- 
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ter  of  Wendover  Athletic  Assoc,  70 
Misc.  273,  128  NTS  561. 

[d]  Ba  VeBnajlvaata,  on  applica- 
tion to  the  court  of  common  pleas 
for  a  charter  under  the  act  of  1874, 
the  proposed  charter  or  certificate 
of  Incorporation  must  be  in  full 
compliance,  as  to  form  and  contents 
with  the  requirements  of  the  statute. 
In  re  St.  Paul's  Church,  30  Pa.  162; 
In  re  National  Literary  Assoc,  30 
Pa.  150;  In  re  Board  of  Real  Est. 
Brokers.  21  Pa.  Diet.  69;  In  re  Mas- 
ter Builders'  Bxch.  12  Pa.  Dlst.  670, 
19  Montg.  Co.  102;  In  re  Right 
Worthy  Grand  Ct.,  8  Pa.  Dist.  127, 
£2  Pa.  Co.  270;  In  re  New  Gas  Light 
Co.,   7   Pa.  Dist  161,   21  Pa.  Co.   369, 

I  Dauph.  Co.  22>;  In  re  Skandlna- 
viska,  3  Pa.  Dist.  236;  In  re  Lodge 
Duch  Nove  Doby  Soc,  8  Pa.  Dlst. 
216,  12  Pa.  Co.  662;  In  re  Germania 
Sangerbund,  2  Pa.  Dlst  73,  12  Pa. 
Co.  89;  In  re  Pennsylvania  State 
Sportsmen's  Assoc,    1  Pa.   Dlst.   763, 

II  Pa.  Co.  576;  In  r6  Philadelphia 
Artisans'  Inst.  8  Phlla.  (Pa.)  229. 
And  see  many  other  cases  infra 
{  139  et  seq..  148. 

AOOavlts  teqnlrad  by  statate  see 
Infra  {  146. 

What  the  petition  or  other  mjn^- 
oatioa  must  state  or  show  see  fiifra 
t   134   et  seq. 

"What  the  artlclaa,  certHloate,  or 
proposed  cHartar'  mnat  state  or 
slunr  see  infra  {  134  et  aeq. 

68.  V.  S.— HarrlU  v.  Davis,  188 
Fed.  187,  94  CX:A  47.  22  LRANS  1163 
[rev  7  Ind.  T.  162.  104  SW  673.  16 
AnnCas    1134]. 

Ark.— Midland  Bank  v.  Harris,  114 
Ark.  344,  170  SW  67,  AnnCasl916B 
1266;  O'Neil  v.  Bagle  Generator  Co.. 
92  Ark.  416.   123   SW  373. 

Cal. — McCallion  v.  Hibemla  Sav., 
etc.,  Soc,  70  Cal.  163.  12  F  114;  Peo. 
V.  Selfridge,  52  Cal.  331;  Harris  v. 
McGregor,    29  Cal.    124. 

D.  C. — Daricy  v.  Clark,  24  App.  487. 

Ind. — Reed  v.  Richmond  St,  R. 
Co..  60  Ind.   342. 

Ky. — Cheaney  v^  Bruner,  141  Ky. 
32,    132    SW    167. 

Mass. — Montgomery  v.  Fortras,  148 
Mass.  249,  19  NB  342;  Utley  v. 
Union   Tool   Co.,    11   Gray   139. 

Nebr. — Lusk  v.  RlRgs,  70  Nebr.  713. 
97  NW  1033;  Abbott  v.  Omaha 
Smelting,  etc.,  Co.,  4  Nebr.  416. 

N.  H.— Unity  Ink  Co.  v.  Cram,  43 
N.  H.  636. 

N.  T.— C^llda  V.  Smltli.  66  Barb. 
46,  38  HowPr  328  (rev  on  other 
grounds  46  N.  T.  84J. 

N.  C. —  Klnston.  etc,  R.  Co.  v. 
Stroud,  132  N.  C.  418,  43  SB  913 
(holding  that  the  act  of  the  secre- 
tary of  state  in  filing  and  recording 
articles  of  association  of  a  corpora- 
tion, when  the  articles  are  not  sucl\^ 
as  are  required  by  law.  is  a  nullity). 

Oh. — State  v.  Central  Ohio  Mut. 
Relief  Assoc,  29  Oh.  St  399. 

And  see  other  cases  infra  this 
section. 

[a]  Artlolss  mtut  lie  'Undlag.— 
Where  the  statute  requires  articles 
of  association,  "It  is  obvious  that 
the  three  or  more  persons  must  sign 
or  execute  these  articles  in  such  a 
manner  as  to  come  within  the  well 
established  rules  of  law  prescribing 
the  elements  necessary  to  constitute 
a  signing  or  execution  which  will 
make  the  paper  executed  the  legal 
and  binding  instrument  of  the  per- 


son who  executed  it  Their  signa- 
tures must  not  be  procured,  without 
fault  on  their  part,  by  fraud;  nor 
must  they  be  affixed  with  the  under- 
standing and  upon  condition  that 
the  paper  signed  is  not  to  take  legal 
effect  and  be  valid  and  binding, 
either  presently,  or  at  some  flzed 
and  definite  time,  or  upon  the  hap- 
pening of  some  contingency  or  ftil- 
ailment  of  some  condition  within  the 
bounds  of  possibility.  Nor  is  It  ob- 
vious how  such  an  instrument  as 
this,  more  than  any  other,  can  have 
life  and  binding  force  if  executed 
only  to  take  effect  upon  the  hap- 
pening of  some  event  unless  It  la 
shown  that  the  event  has  hap- 
pened." Corey  v.  Morrill,  61  Vt  698, 
604,  17  A  840. 

(b]  Obacaeter  of  laatromeat;  yie- 
HxaSaMoj  agreeoMat,— Where  one  sub- 
scribes a  paper  which  in  direct  terms 
professes  to  constitute  articles  of 
association  and  which  contains  pi^>- 
vlsions  showing  that  to  be  the  char- 
acter its  subscribers  intended--  it  to 
bear.  It  cannot  afterward,  without 
the  consent  of  the  subscriber,  be 
transformed  into  a  mere  preliminary 
agreement  Richmond  St  R.  Co.  v. 
Reed,  83  Ind.  9. 

[c]  ArtidsB  or  eertlfloats  heia 
numtaAt;  fonas^— Wert  v.  Craw- 
fordsvllle,  etc.  Tump.  Co.,  19  Ind. 
242;  Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  Rogers  v. 
Danby  Universalist  Soc,   19  Vt   187. 

Wliat  the  artiolest  oartlfloata,  or 
proposed  eharter  maat  stats  or  sbow 
see  infra  {  134  et  seq. 

WUSag  or  reoorOlBf  see  Infra  >  152. 

«7.  Abbott  V.  Omaha  Smelting, 
etc,  Co.,  4  Nebr.  416;  Childs  v.  .Smith, 
66  Barb.  46.  38  HowPr  328  [rev  on 
other  grounds  46  N.  T.  34]. 

OotporatloBS  de  faoto  see  infra 
St  21S  et  seq.  281. 

aa.  Oal.— WaU  v.  Mines.  130  Cal. 
27.  62  P  386:  Peo.  v.  Golden  Gate 
Lodge.  128  Cal.  257.  60  P  8e5;'Peo.  v. 
Monteclto  Water  Co..  97  Cal.  27ff.  32 
P  236,  33  AmSR  172;  McCallion  v. 
Hlbernla  Sav.,  etc.,  Soc,  70  Cal.  168,  . 
18  P  114;  |>eo.  v.  Self  ridge,  62  Cal. 
831;  Harris  v.  McGregor.  29  Cal.  124. 

Colo. — Peo.  V.  Cheeseman,  7  Colo. 
876,  3  P  716. 

D.  C. — Washington  City  Fifth  Bap- 
tist Church  V.  Baltimore,  etc.,  R.  Co., 
16  D.  C.  48. 

Ind. — Richmond  St  R.  Co.  y.  Reed, 
83  Ind.  9;  Miller  y.  Wild  Cat  Gravel 
Road  Co.,  62  Ind.  51;  Reed  v.  Rich- 
noond  St.  R.  Co.,  60  Ind.  342;  Busen- 
back  V.  Attica,  etc..  Gravel  Road  Co., 
43  Ind.  266;  O'Reiley  v.  Kankakee 
Valley  Drain.  CN>.,  32  Ind.  169;  West 
V.  Bullskln  Prairie  Ditching  Co.,  38 
Ind.   138. 

Iowa. — Kaiser  v.  Lawrence  Sav. 
Bank,  66  Iowa  104,  8  NW  772.  41 
AmR  86. 

Mass. — Montgomery  v.  Forbes.  148 
Mass.  249,  19  NB  342;  Utley  v.  Union 
Tool  Co.,  11  Gray  139. 

Mich. — Atty.-Gen.  v.  Ijorman,  69 
Mich.  157.  26  NW  311.  60  AmR  287; 
Doyle  V.  Mlsner.  42  Mich.  332.  8  NW 
968. 

Minn. — Byronville  Creamery  Assoc, 
y.   Ivers,  93   Minn.   8,  100  NW  887. 

N.  H, — Kennett  v.  Woodworth- 
Mason.  68  N.  H.  4  32,   39  A  686.         ' 

N.  T. — New  Tork  Cable  Co.  v.  Newf> 
York.  104  N.  T,  1.  10  NE  332;  Peo.  ♦.^ 
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eompliance  with  the  statute  is  neoessary**  and  suffi- 
cient.'" The  validity  of  the  inoorporation  will  not 
be  affected  by  clerical  errors."  A  defect  which  is 
deemed  a  sutetantial  one  cannot  be  healed  by  parol 
evidence,'*  as  for  example  an  omission  to  state  that 
a  majority  of  the  members  of  the  afisooiation  were 
present  and  voted  at  the  election  of  directors.'* 

Single  or  separate  pieces  of  paper.  In  Pennsyl- 
vania it  is  required  by  the  decisions  that  a  proposied 
charter  offered  for  the  approval  of  the  court  shall 
be  written  on  a  single  piece  of  paper  or  parchment, 
and  charters  have  been  disapproved  when  written 
on  separate  sheets,  although  attached  to  eatdi  other 
by  tape  or  by  fasteners.'* 

[$  131]  b.  By  Wliom  Application  or  Articles  May 
Be  Made  or  Filed.  Persons  applying  for  a  charter 
or  certificate  of  incorporation  under  a  general  law, 
or  filing  articles  of  association  or  incorporation,  as 
the  case  may  be,  must  have  the  qualifications  with 
respect  to  capacity,  citizenship,  residence,  etc.,"  and 
be  of  the  number,"  prescribed  by  the  statute. 
Whether  an  application  for  a  corporate  charter 
vnder  the  general  laws  shall  be  made  by  an  already 
existing  association  or  not  depends  upon  the  terms 
of  the  statute.'^^    Thus  under  the  Pennsylvania  law 


it  has  been  held  that  the  requirement  that  the  names 
and  residences  of  the  directors  chosen  for  the  first 
year  shall  be  given  in  the  certificate  plainly  indi- 
cates that  the  application  for  incorporation  is  to  be 
made  by  an  existing  association  already  organized, 
presenting  its  constitution  for  legal  approval"  But 
in  California,  onder  the  provisions  of  its  general 
corporation  law,  it  has  been  held  that  such  an  appli- 
cation need  not  be  made  by  an  association  already 
existing.'* 

[(  132]  c  Naou  and  SmI  of  Proposed  Corpora- 
tion. The  application,  articles,  or  certificate  must 
state  the  name  of  the  proposed  corporation,'*  and 
must  state  a  name  which  may  legally  be  assumed;** 
and  it  is  sometimes  required  that  a  facsimile  or  de- 
scription of  the  corporate  seal  shall  be  given.*^ 

{\  133]  d.  Beferenoe  to  Statute  and  Mistake  as 
to  Statnte.  In  Pennsylvania  it  is  held  that  the  court 
cannot  approve  a  proptosed  charter  when  the  proper 
division  or  divisions  of  the  section  of  the  statute  are 
not  mentioned.**  Ordinarily,  however,  it  is  not  neces- 
sary that  the  statute  under  which  a  corporation  is 
organized  shall  be  referred  to  in  the  articles,  certifi- 
cate, or  proposed  charter;**  and  if  the  certificate  of 
incorporation  shows  that  the  corporation  was  formed 


Railroad  Comrs..  lOt  App.  Dlv.  27S, 
93  NTS  B84;  Volk  ▼.  &andall.  1 
Sandf.  Ch.  179. 

N.  C. — Klnston,  etc  R.  Co.  v. 
Stroud,  132  N.  C.  413,  48  SE  91S. 

Oh. — SUte  V.  Central  Ohio  Mut. 
Belief  Assoc,  29  Oh.  St.  399. 

Tex. — Johnston  v.  Townsond,  103 
Tex.  122,   124  SW  417. 

Vt— Lawrle  v.  Silsby,  76  Vt.  240, 
66  A  1106,   104  AmSR  927. 

Eng. — In  re  Crown  Bank,  44  Ch.  D. 
684. 
.  OorpozstloB  da  faoto  see  Infra  Si 
216  et  nq,  231. 

FartUnlar  defect*  see  Infra  |  131 
et  seq. 

to.  Cal. — Harris  v.  McGregor,  29 
Cal.  124:  MokeluRine  Hill  Canal,  etc., 
Co.  V.  Woodbury,  14  Cal.  424,  73  AmD 
658. 

III. — ^Bigelow  y.  Oregory,  7S  III. 
197. 

Ky. — Cheaney  v.  Brnner,  141  Ky. 
32,  132  SW  167  (articles  stating  time 
of  commencing  and  period  it  la  to 
continue    insufflcient). 

N.  H. — Unity  Ins.  Co.  v.  Cram,  48 
N    H    636 

Pa.' — In  re  Master  Builders'  Bxch., 
12  Pa.  Dlst.  670,  19  Monts.  Co.  102; 
In  re  Providence  Hydro-EOectrlc  Co., 
S9  Pa.  Co.  467. 

Vf.— Lawrle  v.  Sllsby,  76  Vt.  240, 
66  A  1106.  104  AmSR  927. 
,  And  see  other  cases  supra  this 
section-  also  supra  9  111,  and,  as  to 
particular  requirements,  infra  {  181 
et  seq. 

7&  U.  S. — St.  Louis,  etc.,  R.  Co. 
V.  Southwestet-n  Tel.,  etc.,  Co.,  121 
Fed.   276,  68  CCA  198. 

Ala. — State  v.  Citizens  Light,  eto., 
Co.,  172  Ala.  232.  (E  S  193. 

Cal. — Roman  Catholic  Orphan  Asy- 
lum T.  Abrams,  49  Cal.  466;  Peo.  v. 
Stockton,  etc.,  R.  Co.,  46  Cal.  306,  18 
AmR  178:  Spring  Valley  Water 
I  Works  T.  San  Francisco,  22  Cal.  440; 
In  re  Spring  Valley  Water  Works,.  17 
Cal.  132. 

Colo. — Peo.  y.  Cheeseman,  7  Colo. 
<76,  3  P  716. 

Ga. — ^Van  Pelt  v.  Home  BIdg.,  etc., 
Assoc   79  Ga.   439,  4  SB  601. 

Ind. — State  v.  Foulkes,  94  Ind.  498; 
State  V.  Becli,  81  Ind.  600;  Steinmeti 
V.  Versailles,  etc..  Turnp.  Co.,  67  Ind. 
467;  Wert  v.  CrawfordsvlUe,  etc., 
Turnp.  Co.,  19  Ind.  242;  Shick  v.  Citl- 
sens'  Enterprise  Co.,  16  Ind.  A.  829, 
44  NE  48,  67  AmSR  280. 

Iowa. — Thornton  v.  Balcom,  86 
Iowa  198,  62  NW  190. 

La. — Seventh  Street  Colored  M.  E. 
Church  V.  Campbell,  48  La.  Ann. 
1643,  21    S  184. 


Md.— Hughes  ▼.  Antletam  Mfg.  Co., 
84  Md.  316. 

N.  T. — Buffalo,  etc,  R.  Co.  ▼. 
Hatch.  20  N.  T.  167;  Lake  Ontario, 
etc..  R.  Co.  V.  Mason.  16  N.  T.  461; 
Lyell  Ave.  Lumber  Co.  v.  Lighthouse, 
137  App.  Dlv.  422.  121  NYS  802; 
Thompson  v.  Peo.,  28  Wend.  637. 

Oh. — Spinning  v.  Dayton  Home 
Bldg.,  etc,  Assoc,  26  Oh.  St.  483. 

Pa. — In  re  Garrett-Williamson 
Lodge,  239  Pa.  474,  86  A  1072. 

Vt. — Rogers  v.  Danby  Univeraaliat 
Soc  19  Vt.   187. 

wash. — Kwapil  v.  Bell  Tower  Co., 
66  Wash.  683,  104  P  824.     . 

See  supra  {  118;  and  as  to  particu. 
lar  requirements  Intra  {  182  et  seq. 

[a]  VaUtuw  to  «n««t»  artialwi  In 
triplleaf  J  Where  a  corporation 
was  organized  pursuant  to  statute, 
except  that  It  did  not  execute  Its 
articles  in  triplicate  and  retain  a 
copy  In  its  ofllce,  there  was  a  sub- 
stantial compliance  with  the  law  so 
as  to  make  It  a  corporation  de  Jure. 
Kwapil  V.  Bell  Tower  Co.,  66  Wash. 
588,  104  P  824. 

[b]  vrtong  Aenomlaatloa  of  iSf 
BtmmaiLt. — Under  a  statute  requiring 
the  "charter"  of  an  Intended  corpo- 
ration to  be  filed  In  the  office  of  the 
secretary  of  state,  an  instrument  so 
filed  which  complies  in  other  respects 
with  the  requirements  of  the  statute 
is  not  Invalid  because  it  Is  denomi- 
nated "articles  of  association." 
Kaiser  v.  Lawrence  Sav.  Bank,  66 
Iowa  104,   8  NW  772,  41  AmR  86. 

71.  Owensboro  Wagon  Co.  v.  Bliss, 
182  Ala.  268,  81  S  81,  90  AmSR  907. 

78.  Peo.  T.  Self  ridge,  «2  Cal.  381; 
Atty.-Gen.  y.  Lorman,  69  Mich.  167, 
26  NW  811,  30  AmR  287;  Hallett  V. 
narrower,  38  Barb.  (N.  T.)  637. 

73.  Peo.  V.  Selfrldge,  62  Cal.  881. 

74,  In  re  Monroe  Republican  Club, 
6  Pa.  Dlst.  616.  19  Pa.  Co.  668.  3  Lack 
LegN  285,  28  PlttsbLegJNS  62  (fas- 
tened together  with  eyelets);  In  re 
Society  Prindpesso  Montenegro  Ba- 
voya,  6  Pa.  Dlst.  486,  28  PlttsbLeg 
JNS  42  (half  sheets  tacked  together, 
etc.);  In  re  Accountants'  Assoc,  5 
Pa.  Dlst.  699,  18  Pa.  Co.  169.  27  PIttsb 
LegJNS  103  (tied  together  with 
tape);  In  re  Stevedores  Beneficial 
Assoc,  14  Phlla.  (Pa.)  180;  In  re 
Philadelphia  Artisans'  Inst.,  8  Phila. 
(Pa.)  229. 

76.  In  re  Lodge  Duch  Nove  Doby 
Soc,  3  Pa.  Dlst.  215,  12  Pa.  Co.  662; 
In  re  Chinese  Club.  1  Pa.  Dlst.  84; 
In  re  Enterprise  Mut.  Ben.  Assoc 
10  Phlla.  (Pa.)  380;  In  re  Rev.  David 
Mulholland  Benev.  Soc,  10  Phlla. 
(Pa.)  19;  In  re  Philadelphia  Artisans' 


Inst..   8  Phlla.   (Pa.)    229. 
Ow*oit7  of  Inaorporaton  or 
a  {{  76-88. 


ban  see  supra 


Showlaff    as  'to    corponrtom    see 

Infra   J   143. 

Wlio  laajr  anbaorlb*  for  Aaraa  see 
infra  S9  766-760. 

76.  Peo.  y.  Golden  Gate  Lodge  No. 
6,  128  Cal.  267,  60  P  866;  In  re  Co- 
lumbus Italian-American  Citizens' 
Assoc,    80    PittsbLegJNS     (Pa.)     47. 

arnmber  of  incoapoHttoni  r«4nialt« 
see   supra   (    84. 
78^.    Bee  cases  Infra  notes  76,  77. 

77.  '  In  re  Red  Men's  Mut.  Relief 
Assoc,  10  Phlla.  (Pa.)  646;  In  r» 
Olbbs,  8  PIttsb.  (Pa.)  499. 

78.  Roman  Catholic  Orphan  Asy- 
lum y.  Abrams,  49  Cal.  466. 

79.  See  statutory  provisions;  and 
State  y.  Colias,  150  Ala.  61(,  43  S 
190;  Rhodes  v.  Piper,  40  Ind.  S6» 
(Incorporation  invalidated  by  failure 
to  set  forth  name);  In  re  Philadel- 
phia Artisans'  Inst.,  8  Phlla.  (Pa.) 
229;  In  re  St.  Ladlalaus  Roman  Cath- 
olic Sick,  etc.  Assoc.  Charter.  19  Pa. 
Co.    25. 

[a]  ▼arlane*  of  asm*  fto»  pub- 
Ushsd  aotloe  of  appUoatloiu— In 
Pennsylvania  the  name  specified  In 
the  proposed  charter  must  not  differ 
materially  from  that  given  in  the 
published  notice  of  Intention  to  apply 
for  the  charter.  In  re  Saint  Ladls- 
laus  Roman  Catholfc  Sick,  etc.,  As- 
soc. Charter,  19  Pa.  Co.  26. 

Bemedy  of  defeets  see  Infra  {  151. 

80i  Wliat  aanmi  may  lie  MMnuiMd 
see  Infra  i  372  et  seq. 

81.  Vawter  y.  BYanklln  College,  63 
Ind.  88. 

[al  BnlBolBBey.— Under  a  statute 
requiring  the  articles  of  Incorpora- 
tion to  contain  an  impression  or  de- 
scription of  the  corporate  seal,  a 
statement  In  the  articles  that  the 
corporate  seal  shall  be  a  circle 
formed  by  the  letters  of  the  name 
of  the  corporation  and  the  name  of 
the  state  la  sufficient.  Vawter  y. 
Franklin  College,  53  Ind.  88. 

88.  In  re  Pennsylvania  State 
Sportsmen's  Assoc,  1  Pa.  Dlst.  768, 
if  Pa.   Co.   676. 

[a]  ■•vezsl  purposes^— Where  the 
proposed  charter  of  a  corporation 
shows  that  it  is  organized  for  a  two 
fold  purpose,  and  mentions  only  the 
dlyislon  of  the  aot  under  which  it  is 
Incorporated  which  appllea  to  one  of 
such  purposes,  it  should  not  be 
granted.  In  re  Pennsylvania  State 
Sportsmen's  Assoc,  1  Pa.  Dlst.  763, 
11  Pa.  Co.  676. 

83.  Rogers  v.  Danby  Unlyersallst 
Soc,  19  Vt.  187. 


For  later  oases,  Mvelopnieats  and  «IUHMr*s  In  the  law  see  cumulative  Annotations^  same  title,  page  and  note  number. 
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under  a  eertain  statute  aothorizing  auch  a  eoipora- 
tion,  a  mistake  in  the  oertifiioate  in  referring  to  the 
statnte  does  not  invalidate  the  ineorporation.^  It 
has  also  been  held  that,  where  a  certificate  of  ineor- 
poration  fulfills  all  the  requiremente  of  a  partieular 
statute  authorizing  incorporation,  and  all  the  con- 
ditions prescribed  thereby  are  performed,  it  is  suffi- 
cient under  that  statute,  although  the  parties  in- 
tended to  incorporate  under  another  statute  and  the 
conditions  prescribed  by  the  latter  statute  are  not 
fulfilled.** 

[i  134]  e.  PmpoflaB,  Powers,  and  Pilvileges  of 
Fropoeed  Corporation— XI)  In  QeneiaL    The  peti- 


tion, artieies  of  association,  deelaration  or  certifi- 
cate of  incorporation,  -or  proposed  charter,  as  the 
ease  may  be,  must  specify  with  sufficient  certainty 
the  object  or  purposes  of  the  proposed  corporation 
and  the  particular  business  to  be  carried  on,  as  re- 
quired by  the  statute,  and  the  particular  powers 
and  privileges  which  it  is  proposed  to  exercise,  when 
these  axe  required  to  be  stated;^  and  of  course  it 
must  show  a  purpose  or  purposes  for  which  the  stat- 
ute authorizes  incorporation,  and  should  not  assume 
unauthorized  powers  or  privileges."  But  a  sub- 
stantial compliance  with  the  statute  and  a  reason- 
able certainty  in  this  respect  are  sufficient.^     In 


8V  Minneapolis,  etc.,  R.  Co.  v. 
Ifanltou  Forest  Syndloate,  101  Minn. 
nt.  112  NW  13;  McComb  v.  Belknap, 
24  NT3  9JB.  JO  AbbNCas  119; 
Uenunje  v    Malnen.   20  NTS  619. 

8S.  DUzell  EnglneerlnK.  etc.,  Co. 
T.  Lehmann,  120  La.  278,  46  S  1S8. 

aa  Ga. — In  re  Deveaux,  64  Ga. 
«T3. 

Ida. — RUey  v.  Callahan  Hln.  Co., 
28  Ida.  625.   156  P  666. 

Ind. — Crawford  v.  Prairie  Creek 
Oltchine  Assoc..  44  Ind.  861;  Newton 
County  Drainins  Co.  t.  Nofslnffer,  48 
Ind.  S66;  Skelton  Creek  Draining  Co. 
V  Mauck.  43  Ind.  300;  CReiley  ▼. 
Kankakee  Valley  Dralnlns  Co.,  32 
Ind.  169;  West  v.  Bullskin  Prairie 
Ditching  Co.,  82  Ind.  138. 

Kan. — ^Whetstone  v.  Ottawa  Univ., 
13   Kan.    320. 

La. — Bayou  Cook  Nav.,  etc.,  Co.  v. 
Doullut,  111   La.  617,  86  S  729. 

Mass. — outlay  v.  Union  Tool  Co.,  11 
Gray    139. 

Mich. — ^Atty.-Oen.  v.  Lorman,  69 
Ulch    167,    26  NW   311.    60  AtnR   287. 

N.  T. — Peo.  V.  Beach,   19  Hun  259. 

Oh. — 9tate  v.  Central  Ohio  Mut. 
Relief  Assoc,  29  Oh.  St.  899. 

Pa. — In  re  National  Literary  As- 
soc, 30  Pa.  160.  See  also  Infra  this 
section. 

Tex. — Smith  v.  Wortham,  106  Tex. 
106,  167  SW  740;  Johnston  v.  Town- 
lend,  103  Tex.  122,  124  SW  417. 

Eag. — Stephens  v.  Mysore  Reefs 
Mln.  Co.,  Ltd.,  [1902]  1  Ch.  746;  In 
TC  Crown  Bank,   44   Ch.  D.   634. 

[a]  Artteiss,  oeitMotss,  or  tih»r- 
tun  hsUI  tnsnfBnlenfa — (1)  Thus  It 
was  held  that  a  statement  in  the 
memorandum  of  association  of  a 
company  that  the  objects  were  to 
carry  on  any  business  that  the  oom- 
]»ny  might  think  profitable,  was  not 
such  a  statement  of  objects  as  was 
required  by  the  Bngltsh  Companies 
Act  In  re  Crown  Bank,  44  Ch.  D. 
<34.  (2)  And  In  Texas,  under  the 
statute  permitting  the  formation  of 
corporations  to  support  and  main- 
tain bicycle  clubs  and  "other  inno- 
cent sports,"  It  was  held  that  a  pro- 
posed charter  naming  In  the  purpose 
clause  an  automobile  club,  the  pur- 
pose and  object  of  which  should  be 
to  promote  Innocent  sports  by 
means  of  automobiles,  was  InsufH- 
elent,  since  a  definite  Innocent  sport 
must  be  named,  which  the  charter 
did  not  do,  and  the  secretary  of  state 
could  not  be  compelled  to  approve 
the  charter.  Smith  v.  Wortham,  106 
Tex.  106,  167  SW  740  (Hawkins,  J., 
dl.ssenting  on  the  ground  that  the 
statement  of  purpose  was  sufllclent). 
'3)  And  a  proposed  charter  stating, 
■the  purpose  for  which  this  corpora- 
tion Is  formed  is  the  transaction  of 
a  manufacturing  and  mining  business 
and  the  purchase  and  sale  of  goods, 
wares  and  merchandise  used  for  such 
business,"  was  held  too  indefinite, 
since  It  might  be  Interpreted  as 
mfaning  the  authorization  of  the 
pursuit  of  both  businesses.  John- 
won  V.  Townsend,  103  Tex.  122,  124' 
SW  417.  (4)  In  Pennsylvania  see 
infra  this  section  note  89. 

[b]  Xn  Warytaad,  however,  it  was 
held  that  Code  art  26  i  40,  relating 
to  the  formation  of  manufacturing 
corporations,  did  not  require  the  artl^ 
cles  to  state  the  trade  in  which  the 
corporation      proposed      to      engage. 


Hughes  V.  Washington  County  Antie- 
tam  Mfg.  Co.,  34  Md.  816. 

87.  State  V.  Beck,  81  Ind.  600; 
Atty.-Gen.  v.  Lorman,  69  Mich.  167, 
26  NW  811,  60  AmR  287;  Gatt  v. 
Flesher,  83  Oh.  St.  463;  In  re  Du- 
quesne  College,  2  Pa.  Dist.  656,  12  Pa. 
Co.  491;  In  re  Pennsylvania  State 
Sportsmen's  Assoc,  1  Pa.  Dist.  768, 
11  Pa.  Co.  576;  In  re  Richmond  Re- 
tall  Coal  Co.,  9  Pa.  Co.  172;  In  re 
North  Fifth  St.  Mut.  Land  Assoc, 
8  Pa.  Co.  17;  In  re  Philadelphia  Arti- 
sans' Inst.,  8  Phila.  (Pa.)  229,  See 
supra  S  118  et  seq. 

fa]  VnaatheiSied  powwm,— In  New 
Tork  a  clause  in  a  certificate  of  In- 
corporation proposed  to  be  filed  un- 
der the  Business  Corporations  Law, 
giving  the  directors  of  the  corpora- 
tion, with  the  consent  of  the  holders 
of  two  thirds  of  the  outstanding 
capital  stock,  the  right  to  dispose  of 
the  whole  of  the  property  of  the  cor- 
poration, except  its  franchise,  to  any 
person  or  cortMratlon,  domestlo  or 
foreign.  Is  not  authorised,  and  the 
secretary    of    state   cannot    ba   com- 

gelled  to  file  the  certificate,  under 
uslnesB  Corporations  Law  {  2  (L. 
[1892]  c  691,  as  amended  by  L. 
[1896]  c  671,  L.  [1896]  c  369  {  1; 
c  460,  and  L.  [1901]  c  520),  prescrib- 
ing what  a  certificate  of  Incorpor- 
ation filed  thereunder  mifst  contain, 
and  providing  that  the  certificate 
may  contain  any  other  provision  for 
the  regulation  of  the  business  of  the 
corporation  and  any  limitation  on  its 
powers  and  on  the  powers  of  Its  di- 
rectors and  stookhoiders  which  does 
not  exempt  them  from  any  obliga- 
tion Imposed  by  law.  General  Cor- 
porations Law  I  10  (L^  [1892]  e  687, 
as  amended  by  L.  [1895]  c  672),  con- 
taining substantially  the  same  pro- 
vision, and  declaring  that  no  cor- 
poration shall  exercise  any  corporate 
powers  not  given  by  law  or  not 
necessary  to  the  exercise  of  the 
powers  so  given,  and  Stock  Corpora- 
tloit  Law  i  33  (L.  ri892]  c  688,  added 
by  L.  [1893]  c  638,  and  amended  by 
L.  [1901]  c  130),  giving  a  domestic 
stock  corporation,  with  the  consent 
of  two  thirds  of  Its  stockholders, 
the  right  to  sell  Its  property  and 
franchises  to  a  domestic  corporation 
engaged  In  a  business  of  the  same 
general  character,  and  also  providing 
that  a  domestic  corporation,  the  prin- 
cIimlI  business  of  which  Is  carried  on 
in,  and  the  principal  tangible  prop- 
erty of  which  is  located  within,  a 
state  adjoining  New  York,  may,  with 
the  consent  of  the  holders  of  ninety- 
five  per  cent  of  Its  capital  stock,  sell 
its  property  situate  without  the 
state,  not  Including  its  franchise,  to 
a  corporation  organised  under  the 
laws  of  such  adjoining  state.  Peo. 
V.  Whalen,  119  App.  DIv.  749,  104 
NYS  555  [arc  189  N.  Y.  660  mem,  82 
NE   1131  mem). 

[b]  authorised  powers ;  ooastmo- 
tlo|i  of  ktUoIsb  or  oerttflcste, — But  It 
was  held  that  the  Incorporation  of  a 
lumber  and  sawmill  company  was  not 
void  as  attempting  to  create  a  rail- 
road company,  because  its  articles 
stated  Inter  alia,  that  the  company 
was  formed  to  deal  In  railroads  and 
tramways,  where  it  appeared  that 
such  statement  referred  merely  to 
such  railroads  and  tramways  as 
might  be  necessary  to  its  plant.   Peo. 


V.  Mount  Shasta  Mfg.  Co.,  107  Cal. 
266,  40  P  391. 

In  Pennsylvania  see  Infra  this  sec- 
tion. 

Bffsot  of  luolnfling  lllagal  or  rati- 
anthorliea  matter  see  infra  {  136. 

Bight  of  officer  to  refns*  to  HI* 
artious  or  certiilaate  see  Infra  t  149. 

boorponttlon  for  more  than  on* 
poxpose  see  supra  |  121. 

88.  Ga. — ^Van  Pelt  v.  Home  BIdg.. 
etc.,  A^BOC,  79  Ga.  439,  4  SB  601. 

Ind. — Shiek  v.  Cltlsens'  Enter- 
prise Co.,  16  Ind.  A  329,  44  NE  48. 
67   AmSR   230. 

Md. — Hughes  v.  Washington  Coun- 
ty Antletam  Mfg.  Co.,  34  Md.  816. 

Mich. — Atty.-Gen.  v.  Lorman.  69 
Mich.  167,  26  NW  811,  60  AmR  287. 

Oh. — Callender  v.  PalnesviUe,  etc.. 
R.  Co.,  11  Oh.  St.  616. 

And  see  supra  {}  118,  130. 

[a]  Artloles  or  onUfloatsa  baU 
snffielMit.— (1)  Under  the  Michigan 
statute  relating  to  the  formation  of 
manufacturing  corporations  and  re-, 
quiring  that  the  articles  of  associa- 
tion should  state  distinctly  and  de- 
finitely their  purpose,  It  was  held 
that  a  purpose  denned  to  be  "to  put 
up,  pack,  manufacture  for  market, 
Detroit  river  and  lake  Ice  and  to  dls. 
tribute  and  sell  the  same,"  was  a 
sufficient  expression  of  the  purpose. 
Atty.JQen.  v.  Lorman,  69  Mich.  157. 
26  NW  811,  60  AmR  287.  (2)  And 
where  the  articles  of  association  of 
a  draining  company  organized  under 
Acts  (1869)  Spec.  Sess.  p  82  stated 
"that  the  object  of  the  association 
shall  be  to  drain  and  reclaim  the 
wet  and  overflowed  lands  lying  along 
and  contiguous  to  the  valley*'  of  a 
certain  river  In  the  northern  portions 
of  certain  counties.  It  was  held  that 
the  statement  of  its  purposes  was 
Sufllclently  distinct  so  that  all  whose 
lands  were  liable  to  be  affected  by 
the  work  might  know  the  fact,  and 
be  able  to  avail  themselves  of  the 
right  given  them  by  the  statute  to 
become  members  of  the  association, 
and  to  participate  In  the  management 
and  control  of  Its  operations,  al- 
though the  articles  further  declared 
that  the  attainment  of  the  object 
sought  would  be  accomplished  by 
the  construction  of  a  certain  work, 
"If  deemed  expedient,"  and  by  such 
other  means  as  might  seem  best 
adapted  to  such  object.  Seyberger  v. 
Calumet  Draining  Co.,  38  Ind.  830. 
(3)  For  "mining  of  gold,  silver  and 
lead"  held  sufllclent  under  a  statute 
authorizing  Incorporation  for  the 
purpose  of  carrying  on  any  kind  of 
mining  business.  Peo.  v.  Beach,  19 
Hun  (N.  Y.)  269.  (4)  A  sufficient 
compliance  with  statute  by  a  cor- 
poration organized  to  carry  on  a 
banking  and  trust  business  see 
Brown  v,  Threlkeld,  164  Ky.  833,  169 
SW  696. 

[b]  Zn  Oeorgla  where  the  petition 
for  Incorporation  does  not  set  out  In 
detail  the  purpose  for  which  the  cor- 
porate organization  is  sought,  but 
the  name  which  It  is  to  have  Indi- 
cates the  substance  of  the  business, 
this  is  a  sufficient  compliance  with 
the  statute  (Code  |  1676),  which  pro- 
vides for  the  filing  with  the  clerk 
of  the  superior  court  a  petition  speci- 
fying the  objects  of  the  association 
and  the  particular  business  proposed 
to  be  carried  on.    Van  Pelt  v.  Home 
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Pennsylyania,  on  aj^lication  to  the  court  for  ap- 
proval of  a  charter,  the  proposed  charter  must  set 
forth  the  objects  of  the  corporation  and  the  plan 
or  m^ans  by  which  they  are  to  be  effected  with  bu£3- 
eient  definitenees  to  enable  those  becoming  members 
to  know  their  rights  sad  to  enable  the  court  to  say 
whether  'the  objects  come  within  the  statute,  and 
whether  they  are  lawful  and  not  injurious  to  the 
community,  these  being  statutory  conditions  of  the 
]>ower  of  the  court  to  a^^rove  a  charter;'"  and  the 
charter  must  also  set  forth  the  constitution,  powers, 
and  privileges  of  the  proposed  corporation,*^  which 
must  be  lawful  and  authoiised  by  the  statute.**  But 
the  charter  should  not  contain  the  by-laws  or  pro- 
visions for  internal  management  which  are  prop- 


erly the  subject  of  by-laws.**  And  on  application 
to  the  governor  for  a  charter  it  is  unusual  and  not 
proper  form  to  enumerate  powers  in  the  statement 
of  purpose.**  The  purposes  of  a  corporation  are  to 
be  ascertained  solely  from  the  statement  thereof  in 
the  articles,  certificate,  or  charter,  and  cannot  be 
aided,  varied,  or  contradicted  by  extraneous  aver- 
ments or  testimony.** 

U  135]  (2)  Presnmptioii  Wliere  Articles  Are 
Inflflflnite.  If  the  articles  are  indefinite  in  a  given 
particular — if  they  go  no  further  than  to  use.  the 
general  words  employed  in  the  statute,  describing 
the  purposes  of  the  incorporation  —  it  will  be  pre- 
sumed that  the  corporators  intended  to  create  a 
corporation  of  the  same  general  nature,  and  with 


Blig..  «tc..  Assoc,   79  Ga.  439,   4   SB 
601. 

SB.  In  re  National  Literary  Assoc, 
SO  Pa.  ISO:  In  re  Board  of  Real  Bst. 
Brokers,  21  Pa.  Dist.  59;  Young  Men's 
Republican  Club,  12  Pa.  Dl9t.  S84,  29 
Pa.  Co.  141;  In  re  Washington  Camp 
Hall  Assoc,  10  Pa.  Dlst.  621.  26  Pa. 
Co.  206:  In  re  Xantha  Ben,,  etc, 
Assoc,  8  Pa.  Dlst.  142:  In  re'  Right 
Worthy  Grand  Ct.,  8  Pa.  Dlst.  127, 
22  Pa.  Co.  270;  In  re  Monroe  Repub- 
lican Club,  6  Pa.  Dist.  616,  19  Pa.  Co. 
568;  In  re  McKees  Rocks  Volunteer 
Firemen's  Relief  Aasoc,  6  Pa.  Dlst. 
477;  In  re  Accountant's  Assoc,  6  Pa. 
Dist.  699,  18  Pa.  Co.  169:  In  re 
Italian  Hut.  Ben.  Aasoc,  4  Pa.  Dlst. 
357;  In  re  Skandinaviska  Brodafore> 
ningen  Svea,  3  Pa.  Dist.  2SS;  In 
re  L<odge  Duch  Nove  Doby  Soc  3 
Pa.  Dist.  216.  12  Pa.  Co.  B52; 
In  re  Duquesne  College,  2  Pa.  Dlst. 
6SS,  12  Pa.  Co.  491;  In  re  Germania 
Sangerbund,  2  Pa.  Dlst.  73,  12  Pa.  Co. 
89;  In  re  Pennsylvania  State  Sports- 
men's Assoc,  1  Pa.  Dlst.  763,  11  Pa. 
Co.  576;  In  re  Chinese  Club,  1  Fa. 
Dlst.  84;  In  re  La  Payette  Club,  21 
Pa.  Co.-  243;  In  re  Burger's  Military 
Band  Assoc,  19  Pa.  Co.  6S1:  In  re  Ac- 
countant's As80C„  18  Pa.  Co.  169;  In 
re  Nether  Providence  Assoc,  12  Pa. 
Co.  666;  In  re  Ton-a-lu-ka  Club,  12 
Pa.  Co.  26;  In  re  Jacksonian  Club, 
■  11  Pa.  Co.  19;  In  re  Richmond  Retail 
Coal  Co.,  9  Pa.  Co.  172;  In  re  North 
Fifth  St.  Mut.  Land  Assoc,  8  Pa.  Co. 
17;  In  re  Independent  Order  S.  S.,  1 
LuzLegReg  (Pa.)  768:  In  re  Phila- 
delphia Journalists  Fund,  8  Phila. 
(Pa.)  272;  In  re  Columbus  Italian- 
American  Cltlxens'  Assoc,  80  Plttsb 
LegJNS  (Pa.)  47.  See  also  supra 
i    125. 

[a]  gtaWiifiit  of  ml*  aad  xmmobs 
tlurafor..— "The  Act  of  1874  Indicates 
the  various  purposes  for  which  cor- 
porations may  be  formed  and  the 
skeleton  of  the  organisations.  It  Is 
not  sufficient  to  state  the  purpose  in 
the  words  of  the  statute.  The  Act 
reonlres  the  Judge  'to  peruse  and  ex- 
amine the  Instrument,'  and  'If  the 
same  shall  be  found  in  proper  form' 
and  within  the  purpose  named  in 
the  first  class,  and  shall  'appear  law- 
ful and  not  injurious  to  the  com- 
munity,' he  'shall  endorse  thereon 
these  facts.'  If  it  were  sufficient  to 
declare  the  purpose  in  the  words  of 
the  Act,  and  comply  with  the  Act  in 
other  respects,  all  the  Judge  would 
have  to  do  would  be  to  certify  that 
the  instrument  was  in  'proper  form 
and  within  the  purpose  named  in  the 
first  class.'  But  when  he  is  required 
to  certify  that  the  'purpose  is  law- 
ful and  not  injurious  to  the  com- 
munity,' it  plainly  implies  that  suffi- 
cient information  must  appear  In  the 
Instrument  from  which  he  can  find 
those  facts.  This  can  only  appear  by 
the  articles  of  association,  or  some- 
thing in  the  nature  thereof,  showing 
the  actual  purpose  and  the  plan  or 
means  by  wnich  it  is  to  be  effected." 
In  re  McKees  Rocks  Volunteer  Fire- 
men's Relief  Assoc,  6  Pa.  Dist.  477. 

[b]  AppUoaUoxM  of  ml*, — (l)  Thus 
It  has  been  held  that  a  charter  de- 


claring the  purposes  to  be  "the  pro- 
motion of  literature,  and  the  cultiva- 
tion of  friendly  feelings,"  and  "the 
establishment  of  a  fund  for  an  ac- 
cumulation of  works  and  other  mat- 
ters productive  of  literary  attain- 
ments," is  not  a  sufficient  compliance 
with  the  law  requiring  it  to  "specify 
the  objects"  of  the  association.  In 
re  National  Literary  Assoc,  30  Pa. 
150.  (2)  And  the  purpose  of  a  pro- 
posed corporation,  as  expressed  in  its 
application  tor  a  charter  "to  promote 
the  business  of  such  retail  coal  deal- 
ers as  become  members  thereof,  and 
to  protect  them  from  unwarranted 
increase  in  sales  and  prices,  and  in 
general  to  provide  such  lawful  ways 
and  means  as  may  be  necessary  to 
aid  and  assist  them  In  promoting  and 
benefiting  the  business  of  retail  coal 
dealers,"  was  held  to  be  too  vague 
and  uncertain  to  Justify  an  incorpora- 
tion, even  under  the  act  of  April  29. 
1874,  which  authorized  the  formation 
of  associations  "for  the  encourage- 
ment and  protection  of  trade  and 
commerce."  In  re  Richmond  Retail 
Coal  Co.,  9  Pa.  Co.  172.  (8)  The  term 
"social  enjoyment,"  when  used  to  de- 
scribe the  purpose  of  a  proposed  cor- 
poration, Is  too  indefinite;  the  arti- 
cles of  association  should  go  further 
and  set  out  with  particularity  the 
character  and  nature  of  the  social 
enjoyments  proposed  to  be  furnished 
and  provided  for  the  members  of  the 
corporation  and  how  they  are  to  be 
conducted,  so  that  the  court,  after 
examination  of  the  articles,  can  with- 
out hesitation  certify  that  the  pur- 
poses are  "lawful  and  not  Injurious 
to  the  public."  In  re  Monroe  Repub- 
lican Club,  6  Pa.  Dlst.  616,  19  Pa.  Co. 
668.  See  also  In  re  Nether  Providence 
Assoc.  Charter,  12  Pa.  Co.  666;  In  re 
Jacksonian  -Club,  11  Pa.  Co.  19. 

[ol  Vnrposos  to  1i«  dsolaraa  la 
fliMTC<— A  charter  will  not  be  up- 
proved  where,  after  enumerating  cer- 
tain distinct  purposes,  it  adds,  and 
"for  such  other  purposes  as  may  be 
agreed  upon  by  the  association  in 
the  future."  In  re  Philadelphia  Jour- 
nalists Fund,  8  Phila.    (Pa.)   272. 

[d1  Whar*  th*  laanace  of  a  pio- 
po— d  ohartar  la  niuntMUglble  the 
charter  must  be  refused,  as  in  case 
of  a  charter  reading  as  follows: 
"And  for  supporting  the  Interests  of 
said  township  by  a  care  of  Its  sani- 
tary conditions  of  public  comfort." 
In  re  Nether  Providence  Assoc.  Char- 
ter,   12   Pa.   Co.    666,   667. 

[el  Ootporatloaa  to  exeout*  tnurta 
of  will,  On  application  for  a  charter 
of  a  corporation  for  the  purpose  of 
carrying  out  the  provisions  of  a  will 
and  to  execute  testamentary  trusts, 
a  copy  of  the  will  need  not  be  at- 
tached to  the  proposed  charter,  as 
there  is  no  sucn  requirement  In  the 
.statute.  In  re  Garrett-WllllamBpn 
Lodge  239  Pa.  474,  86  A  1072. 

[f  j  Objeots,  ud  not  powers,  to  be 
stated  In  amplication. — (1)  It  is 
neither  usual,  nor  is  it  good  form, 
for  the  application  for  a  charter  to 
enumerate  the  powers  of  the  cor- 
poration in  a  statement  of  purpose. 
An   application    should   state   objects 


or  purposes  and  not  powers.  In  re 
Philadelphia  Co.,  16  Pa.  Dist.  623.  33 
Pa.  Co.  428;  In  re  Providence  Hydro. 
Electric  Cto.,  29  Pa.  Oo.  467.  (2)  The 
words,  "with  the  right  to  generate 
electric  current  and  supply  the  same 
at  any  place  or  places,'  do  not  em- 
brace the  statement  of  a  pu'rpose  but 
the  statement  of  a  power  conferred 
by  the  act  of  July  2,  1895,  P.  L.  p 
426,  and  should  be  omitted  from  ap- 

Sllcation   for  charter.     In  re   Provl- 
ence   Hydro-Blectrlc  Co.,   supra. 
StatsnuBt  of  awiw  than  on*  pw 
poso  see  supra  |  121.  ^ 

90.  In  re  Glade  Permanent  Relief 
Assoc,  3  Pa.  Dist.  236;  In  re  Skan- 
dinaviska Brodaforeningen  Svea,  3 
Pa.  Dist.  236;  In  re  Lodge  Dueh  Novo 
Doby  Soc,  8  Pa.  Dist.  216,  12  Pa. 
Co.  662;  In  re  Marvlne  Accidental 
Fund,  S  Pa.  C.  PI.  36:  In  re  Phila- 
delphia Journalists  Fund,  8  Phila. 
(Pa.)  272;  In  re  Philadelphia  Arti- 
sans^ Inst.,  8  Phila.  (Pa.)  229.  See 
also  supra  i  126. 

[a]  mnatiatlOBa.— (1)  Thus  it 
has  been  held  that  the  charter  or 
Instrument  in  writing  shouM  set 
forth  the  constitution  of  the  pro- 
nosed  corporation,  and  the  whole  of 
it  (In  re  Skandinaviska  Brodafore- 
ningen Svea,  3  Pa.  Dist.  236;  In  re 
Lodge  Duch  Nove  Doby  Soc,  3  Pa. 
Dlst.  215,  12  Pa.  Co.  652);  (2)  that 
It  must  show  the  manner  of  alspos- 
ing  of  the  corporate  property  (In  re 
Philadelphia  Artisans'^  Inst.,  8  Phila. 
(Pa.)  229);  (3)  that  it  must  duly, 
regulate  the  making  of  by-laws  and 
amendments  (In  re  Glade  Perma- 
nent Relief  Assoc,  3  Pa.  Dist.  236; 
In  re  Philadelphia  Journalists  Fund. 
8  Phila.  (Pa.)  272;  In  re  Philadel- 
phia Artisans'  Inst.,  8  Phila.  (Pa.) 
229);.  (4)  and  that  it  must  require 
that  amendments  to  the  charter 
must  be  made  with  the  approval  of 
the  court  of  common  pleas  (In  re 
Philadelphia  Journalists  Fund,  su- 
pra). (6)  Under  act  (1874)  t  9.  pro- 
viding that  a  corporation,  not  for 
profit,  may  be  organized,  where  the 
object  is  the  maintenance  of  a  so- 
ciety for  beneficial  or  protective 
purposes  to  its  members  from  funds 
collected,  a  charter  for  such  corpo- 
ration was  refused  where  it  did  not 
show*  that  the  benefits  to  be  paid 
to  the  members  were  .to  be  derived 
from  funds  collected  from  the  mem- 
bers. In  re  Marvlne  Accidental 
Fund,  3  Pa.  C.  PI.  36.  (6)  The  act 
of  April  26,  1855,  reouired  that  char- 
ters for  churches  snould  contain  a 
provision  securing  to  the  lay  mem- 
bers the  right  of  alienation,  and  a 
church  charter  was  held  Invalid 
without  it.  In  re  St.  Paul's  CJhurch, 
30   Pa.    162. 

91.  In  re  St.  Paul's  Church,  SO 
Pa.  162. 

When  charter  TCfnseA  see  infra 
i   148. 

.  93.  In  re  Society  Prlncipesso 
Montenegro  Savoya,  6  Pa.  Dlst.  488; 
In  re  Stevedores'  Ben.  Assoc,  14 
Phila.  (Pa.)  ISO.  See  also  infra 
!    139. 

93.  In  re  Providence  Hydro-Elec- 
tric Co.,   29   Pa.   Co    467. 

94.  Kalamazoo        v.        Kalamasoo 


For  late*  oaeoa.  Osvolopaunta  and  ehaacaa  in  the  law  see  cumulative  Annotations,  same  title,  pags  and  note  number. 
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th«  same  general  powers  in  respect  to  which  incor^ 
poration  is  granted  by  the  statute,  rather  than  that 
by  soeh  words  they  sought  to  apply  special  limita^ 
tions  on  the  powers  of  the  corpof  ation  which  they 
created." 

[$  136]  (3)  Effect  of  Induding  Matter  Illegal, 
Unanthorized,  or  Kot  Beauired.  There  is  no  valid 
incorporation  if  the  purposes  or  powers  specified  in 
the  charter,  certificate,  or  articles  of  incorporation 
are  illegal  or  unauthorized  by  the  statute,  even 
though  they  have  been  approved  by  the  court  or 
officer,  or  have  been  filed,  bat  it  is  established  by 
a  nnmber  of  cases  that,  if  the  corporators  under  a 
general  statute,  in  drawing  their  articles,  certificate, 
or  charter,  incorporate  therein  a  grant  or  assump- 
tion of  greater  powers  or  privileges  than  the  gov- 
erning statute  allows,  this  will  not  necessarily  pre- 
vent Uiem  from  becoming  incorporated,  since  the 
law  will  reject  the  excessive  powers  or  privileges 
as  snrplasage.  In  such  a  case  the  illegal  or  unau- 
thorized matter  is  void  and  all  acts  done  in  pursu- 
ance thereof  will  be  invalid;  but  the  corporation  is 
at  least  one  de  facto,  if  not  de  jure,  and  its  rights 
and  title  as  to  ail  matters  authorized  by  the  statute 
will  not  be  subject  to  collateral  imfteachment  by 
reason  of  such  ill^al  or  unanthorized  matter. 
Where,  however,  the  articles,  certificate,  or  proposed 

Heat,  etc,  Co..  124  Mich.  74,  82  NW 
111;  Att7.-G«n.  y.  Lorman.  59  Hich. 
157,  Z8  N'W  311,  60  AmR  287;  Craig 
r.  Benedictine  Slaters  Hospital  Aa- 
Eoc.  88  Minn.  635,  93  NW  669.  See 
also  supra  I  118. 

95.  Whetstone  ▼.  Ottawa  UnlT»' 
13  Kan.    3Z0. 

96.  Indiana  Bond  Co.  v.  Ogle.  22 
Ind.  A.  593,  54  NB  407,  72  AmSR 
:26;  Bayou  Cook  Nav.,  etc  Co.  v. 
Doullut,  111  I^  517.  <6  S  729.  And 
see  supra  Jt  118-121,  134:  infra 
I  225. 

97.  Ala. — Grangers'  L,.,  etc,  Ins. 
Co.  V.  Kamper,  73  Ala.  325. 

Colo. — Peo.  V.  Cheeseman,  7  Colo. 
176,  3  P  716. 

D.  C. — ^Dancy  v.  Clark,  24  App. 
487. 

Ind. — Marlon  Bond  Co.  v.  Mexican 
CofTee,  etc..  Co.,  160  Ind.  668,  65  NE 
Ui;  Shaw  v.  Bankers'  Kat.  L..  Ins. 
Co.,  (A.)  112  NB  16;  State  v.  Ander- 
son, 31  Ind.  A.  34,  67  NB  207;  Shlck 
V.  Citixens'  Enterprise  Co.,  16  Ind.  A. 
129.  44  KB  48,  67  AmSR  230. 

La. — Shreveport  Tract.  Co.  v.  Kan- 
«as  City,  etc.,  R.  Co.,  119  La.  769/44 
8  457. 

N.  T. — ^Etestem  Plank  Road  Co.  v. 
Vaughan.  14  N.  T.  546;  Holmes  Blec- 
tric  Protective  Co.  y.  Armstrong,  97 
Uisc    184,    162    NTS    770. 

Oh. — Qaff  T.  Flesher,  83  Oh.  St. 
45J. 

Pa. — Albright  V.  Lafayette  BIdg., 
etc.,  Assoc,  102  Pa.  411;  Becket  v. 
Vnlontown  Bldg.,  etc.,  Assoc,  88  Pa. 
211. 

Tenn. — Shoun  v.  Armstrong,  (Ch.) 
<9  SW  790:  Tennessee  Automatic 
LighUng  Co.  V.  Massey.  (Ch.)  56  SW 

Tex. — Staacke  v.  Routledge,  (Civ. 
A)   175   SW   444. 

Alto. — ^Alberta  Drilling  Co.  v. 
Dome  Oil  Co.,  8  Alta.  U  840,  8  West 
Wkly  996. 

[a]  xilaatzatloB. — ^Where  It  was 
held  that  articles  of  association  of 
a  plank  road  company  were  not  void 
because  they  contained  an  unauthor- 
ized provision  authorising  the  direct- 
ors of  the  company  to  increase  its 
capltol  stock  without  consent  of  a 
majority  in  amount  of  the  stock- 
bolders,  as  required  by  the  statute: 
and  it  was  said  that  all  the  acts  of 
the   directors    pursuant    to    such    a 

Srovision  would  be  void,  but  it  was 
eld  that  the  articles  being  In  other 
respects  in  accordance  with  law,  the 
existence  of  such  a  clause  did  not 
prevent  the  association  from  becom- 
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charter  include  ill^al  or  unauthorized  puiposes, 
powers,  or  privileges,  the  court  will  not  iq>prove  the 
same  under  statutes  requiring  such  approval;^  nor ' 
can  the  governor,  secretary  of  state,  or  other  officer 
be  compelled  to  approve  or  file  such  an  instrument 
of  incorporation,  where  the  statute  expressly  or  im- 
pliedly requires  him  to  seo  that  the  instrument  is  in 
proper  form,  or  otherwise  gives  him  a  discretion  in 
the  matter.  A  provision  in  articles  of  incorpora- 
tion as  to  the  management  of  the  corporation,  not 
illegal,  but  not  required  by  the  statute,  can  have  no 
gpreater  force  than  as  a  by-law.^ 

[i  137]  (4)  As^hming  Franchises  in  Conflict  with 
Exclusive  Franchises  of  Others.  Since  the  valid 
grant  of  an  exclusive  franchise  is  protected  by  the 
contract  clause  of  the  constitution  of  the  United 
States  against  a  subsequent  grant  of  a  conflicting 
franchise  to  others,^  the  executive  department  in 
Pennsylvania  refuses  to  approve  charters  applied 
for  where  they  contain  a  grant' of  a  franchise  in 
violation  of  a  prior  valid  grant  of  an  exclusive  fran- 
chise to  another  corporation.^  But  it  must  clearly 
appear  that  the  prior  grant  was  exclusive,*  and  that 
the  subsequent  charter  confiicts  with  it;°  and  since 
the  officer  of  the  executive  department  to  whom  the 
application  for  a  charter  is  made  cannot  try  dis- 
puted questions  of  fact,"  he  will  not  try  the  question 


ing    Incorporated.       Eastern    Plank 
Road  Co.  V.  Vaughan,  14  N.  T.  546. 

[b]  Ths  mle  does  not  appIJb  liow- 
•ver,  (1)  where  the  instrument  of 
incorporation  expressly  attempts  to 
create  a  corporation  for  two  or 
more  distinct  purposes  which  are  in- 
compatible under  the  statutes,  and 
for  which  the  law  does  not  author- 
ise a  single  corporation  to  be  formed. 
In  such  case  it  Cannot  be  held  that 
one  <of  such  purposes  is  the  main 
and  sole  purpose,  and  that  the  state- 
ment of  the  other  or  others  is  mere- 
ly an  assumption  of  subaldlary,  un- 
authorized powers,  which  may  be 
treated  as  surplusage.  Bayou  Cook 
Nav.,  etc.,  Co.  v.  Doullut,  111  La. 
617,  35  S  729  (where  it  was  attempt- 
ed to  form  a  corporation  both  for 
engaging  in  mercantile  business  and 
also  for  carrying  on  works  for  pub- 
lic improvement,  the  latter,  but  not 
the  former  t>elng  given  by  statute 
the  privilege  of  expropriating  pri- 
vate property  for  their  use,  and  the 
former  being  also  expressly  prohib- 
ited from  engaging  in  mercantile 
business).  (2)  And  In  Indiana, 
where  a  corporation  cannot  be  or- 
ganized for  more  than  one  of  the 
purposes  enumerated  in  the  statute, 
and  where  it  must  be  one  de  Jure 
in  order  to  maintain  an  action  on 
a  subscription  to  Its  stock,  it  has 
been  held  that  a  corporation  cannot 
maintain  such  an  action  where  two 
or  more  purposes  are  named  in  the 
articles  or  certificate  of  incorpora- 
tion. Williams  v.  Citizens'  Enter- 
prise Co.,  26  Ind.  A.  361.  57  NB  681 
(explained  in  Marion  Bond  Co,  v. 
Mexican  Colfee,  etc.,  Co.,  160  Ind. 
568,  65  NB  748.  on  the  ground  th&t 
the  action  was  on  a  stock  subscrip- 
tion, to  maintain  which  a  perfect 
organization  de  Jure  must  be  shown). 

[c]  XUecal  ox  miantiioxlzed  pro. 
vlaiona  void. — Oregon  R.,  etc.,  Co.  v. 
Oregonian  R.  Co..  130  U.  S.  1,  9  SCt 
409,  82  L.  ed.  837;  Peo.  v.  Chicago 
Gas  Trust  Co.,  180  111.  2«8.  22  NE 
798,  17  AmSR  319,  8  LRA  497:  State 
v.  Anderson,  31  Ind.  A.  34,  67  NE 
207;  Indiana  Bond  Co.  v.  Ogle,  22 
Ind.  A.  593,  64  NE  407,  72  AmSR 
326;  O'Brlbn  V.  Cummings,  13  Mo.  A. 
197;  Eastern  Plank  Road  Co.  v. 
Vaughan,  14  N,  T.  646;  Holmes  Elec- 
tric Protective  Co.  v.  Armstrong,  97 
Misc.  184,  162  NTS  770;  Alberta 
Drilling  Co.  v.  Dome  Oil  Co.,  8  Alta. 
L.  340,  8  WestWkly  996;  and  other 
cases  supra  this  note. 

Fxovlnoii  fox  azoMWlv*  pwlod  of 


•ztataae*  see  infra  i  188. 

9a  In  re  North  Fifth  St  Mut 
Land  Assoc,  8  Pa.  Co.  17:  In  re 
Philadelphia  Journalists  Fund,  8 
PhiU.  (Pa.)  272  (charter  for  a  speci- 
fied purpose  and  also  for  purposes 
to  be  declared  in  the  future).  See 
also  infra  (  148, 

99.  Dancy  v.  (Hark,  24  App.  (D. 
C.)  487;  Peo.  v.  Nelson,  46  N.  Y.  477; 
Peo.  V.  Whalen,  119  App.  Dlv.  749, 
104  NTS  565  [aft  66  Mlac  278,  106 
NTS  434,  and  alf  189  N.  T.  660^  mem, 
82  NB  1131  mem];  In  re  Duquesne 
College,  2  Pa.  Dist.  565.  12  Pa.  Co. 
491;  In  re  New  Gas  Light  Co.,  7  Pa. 
Dist.  16L.  21  Pa.  Co.  869,  1  Dauph. 
Co.  22;  In  re  North  Fifth  SL  Mut. 
Land  Assoc,  8  Pa.  Co.  17;  Miller  v. 
Tod,  95  Tex,  404,  67  SW  483.  See 
also  infra  %i  148,  149. 
_  1.  Shaw  ▼.  Bankers'  Nat.  L.  Ins. 
Co.,  (Ind.  A.)  112  NE  16:  State  v. 
Anderson,  31  Ind.  A.  34,  67  NB  207; 
Sherman  Center  Town  Co.  v.  Morris. 
43  Kan.  282,  28  P  669,  19  AmSR 
134;  O'Brien  v.  Cummings,  IS  Mo. 
A.  197. 

8.  See  infra  |  162;  Constitutional 
Law  It  609,  659. 

8.  Xansdowne  Oas  Oo,  ▼.  Swarth- 
more  Light  Co.,  8  Pa.  Dist.  492,  14 
Pa.  Co.  518;  Suburban  Gas  Co.  ▼. 
Darby  (las  Co.,  3  Pa.  Dist.  491,  14 
Pa.  Co.  619;  Keystone  Fuel  Gas  Co. 
V.  Willlamsport  Gas  Co.,  2  Pa.  Dist. 
85,  12  Pa.  Co.  302,  81  WklyNC  231; 
Union  Water  Co.  v.  Edgeworth  Water 
Co..  1  Pa.  Dist.  588,  12  Pa,  Co.  61,  SO 
WklyNC  371;  In  re  Levis  Water  Co., 
1  Pa.  Dist.  146.  11  Pa.  Co.  178,  29 
WklyNC  409;  In  re  Bryn  Mawr 
Water  Co.,  1  Pa.  Dist.  89,  10  Pa.  Co. 
670,  29  WklyNC  166;  In  re  Butler  R. 
Co.,  28  Pa.  Co.  135. 

4.  Warren  Gas  Light  Co.  .v.  Penn- 
sylvania Gas  Co.,  161  Pa.  510,  29  A 
101  [afr  13  Pa.  Co.  810].  See  also 
Infra  {  162. 

6.  Keystone  Fuel  Gas  Co.  ▼.  Wil- 
llamsport Gas  Co.,  2  Pa.  Dist.  85,  12 
Pa.   Co.   202,   31   WklyNC  231. 

[a]  ■ztenslona  of  routs  on  the 
part  of  a  street  XMlIroad  company, 
filed  subseonent  to  the  flllnf  of  oliai> 
t«r  api^loatlons  and  prior  to  the  con- 
templated action  of  the  governor  on 
the  said  charter  applications,  will 
operate  to  defeat  such  applications, 
under  the  act  of  June  7,  1901  (P.  L. 
p  614),  when  the  proposed  routes 
conflict  with  the  routes  described  in 
the  extensions.  In  re  Butler  R.  Co.. 
28  Pa.  Co.  135.  ,  I 
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whether  the  old  coiporation  has  forfeited  its  fran- 
ehise,  or  whether,  for  some  other  reason  which  is 
more  or  less  doubtful,  the  new  charter  will  impair 
the  privileges  of  the  old  company.  Such  questions 
must  be  settled  in  a  judicial  proceeding.''  In  case 
of  a  reasonable  doubt  as  to  whether  the  old  corpo- 
ration has  an  exclusive  right  or  privilege  which 
would  be  invalid  by  the  new  charter,  the  new  charter 
may  be  granted,  and  the  question  of  its  validity 
left  for  judicial  determination.^ 

[$  138]  f.  ]>iiration.  The  articles,  certificate,  or 
charter  is  generally  required  to  state  the  duration  of 
the  proposed  corporation."  But  a  substantial  com- 
pliance with  the  statute  in  this  respect  is  sufiB- 
cient;^°  and  an  incorporation  has  been  held  valid  for 
the  term  authorized  by  statute,  although  the  articles 
provided  for  a  longer  term  of  existence."        > 

[i  139]  g.  Method  of  Condacttng  Bnsiness  and 
Management  of  Corporation.  It  is  sometimes  re- 
quired that  the  articles,  certificate,  or  charter  shall 
state  the  manner  of  carrying  on  or  conducting  the 

7.  Union  Water  Co.  v.  EWgeworth 
Water  Co.,  1  Pa.  Dlst.  5S6,  12  Pa.  Co. 
61.  SO  WklyNC  »71;  In  re  Park  In- 
cline Plane  Co.,  1  Pa.  Dist  535,  11 
Pa.  Co.  486,  30  WklyNC  2B6:  Granite 
Water  Co.  v.  Qlrard  Water  Co..  1  Pa. 
DlBt.  634,  12  Pa.  Co.  63,  30  WklyNC 
417;  In  re  Seneca  Bridee  Co..  1  Pa. 
Dtst.  416,  11  Pa.  Co.  337,  30  WklyNC 
800. 

8.  Suburban  Oas  Co.  v.  Lana- 
downe-Teadon  Gas  Co.,  3  Pa.  Dlst. 
597,  IB  Pa.  Co.  126. 

9.  Chcaney  v.  Bruner,  141  Ky.  32, 
138  SW  167:  In  re  Independent  Order 
S.  S.,  1  LuzLegReg;  (Pa.)  768. 

[a]  AppUoattoa  of  iiil*<— In  Ken- 
tucky,  under   St.    {    539    (Russell   St. 


business  of  the  corporation,  or  contain  other  pro- 
visions as  to  its  management,  and  a  substantial  com- 
pliance with  such  a  requirement  is  necessary."  But 
such  a  statement  is  not  necessary  unless  required  by 
the  statute,  nor,  as  a  rale,  is  it  either  necessary  or 
proper  to  state  details  as  to  the  internal  manage- 
ment of  the  corporation." 

[i  140]  h.  Capital,  Stock,  Sabscriptioii,  and  Pay- 
ment Thereof.  It  is  also  generally  necessary  that 
the  application,  articles,  certificate,  or  proposed 
charter  shall  specify  the  amount  of  capital  to  be 
employed  in  the  business  or  the  amount  of  the 
capital  stock,  and  the  number  and  value  of  the 
shares  thereof;^*  and  sometimes  it  is  required  that 
they  shall  state  the  amount  that  has  been  subscribed 
and  the  names  of  the  subscribers,  or  that  a  particu- 
lar amount  has  been  subscribed  in  good  faith,^°  the 
number  of  shares  taken  by  each  subscriber,'^  the 
time  and  mode  of  payment  or  that  a  certain  amount 
has  been  .paid,^'  or  other  facts  in  relation  to  the 


{  2122),  declaring  that  articles  of  In- 
corporation shall  state,  among  other 
things,  the  time  when  It  is  to  com- 
mence and  the  period  for  which  It  Is 
to  continue,  articles  reciting  that  the 
corporation  shall  begin  business  as 
soon  as  authority  is  obtained,  and 
shall  continue  "until  dissolved  by 
the  written  consent  of  the  holders  of 
a  majority  of  its  then  outstanding 
capital  stock,"  are  insufllclent,  and 
hence  filing  thereof  is  properly  re- 
fused. CSieaney  .v.  Bruner,  141  Ky. 
32,  132  SW  167. 

Aa  to  duzatlon  of  ooiporstloa  see 
infra  {  182. 

10.  Hughes  v.  Antletam  Mfg.  Co., 
34  Md.  816  (holding  that  a  certificate 
of  incorporation  stating  that  the 
term  of  existence  of  the  corporation 
should  be  "at  least  forty  years"  was 
sufficient,  where  the  statute  required 
the  certificate  to  state  the  term  of 
its  existence  "not  to  exceed  forty 
years"). 

11.  Peo.  v.  Cheeseman,  7  Colo.  878, 
2  P  716  (holding  that,  where  the  gov- 
erning statute  provided  among  other 
things  that  the  term  of  existence  of 
corporations  formed  under  It  should 
not  exceed  twenty  years,  and  the  ar- 
ticles of  association  provided  for  a 
term  of  existence  of  fifty  years  for 
the  corporation  this  was  no  ground 
of  ouster.  In  a  proceeding  by  quo 
warranto  before  the  expiration  of 
twenty  years;  that  it  did  not  prevent 
the  corporation  from  coming  into  ex- 
istence: that  It  could  not,  without 
renewal,  live  for  fifty  years,  but 
might  exercise  the  rights  and  privi- 
leges of  a  corporation  for  twenty 
years).    See  also  supra  !  136. 

18.  State  V.  Central  Ohio  Mut. 
Relief  Assoc,  89  Oh.  St.  399.  See 
also  In  re  Master  Builders'  Exch.,  12 
Pa.  Dist.  670,  19  Montg.  Co.  102;  In 
ro  Young  Men's  Republican  Club,  12 
Pa.  Dlst.  B84,  29  Pa.  Co.  141. 

[a]  AppUoattoa  of  ml*,. — Thus  It 
was  held  that  a  certificate  of  incor- 
poration, setting  forth  that  "the 
manner  of  carrying  on  the  business 
shall  be  such  as  the  association  may 


from  time  to  time  prescribe,"  was 
not  a  compliance  with  a  statute 
which  required  the  certificate  to  show 
"the  manner  of  carrying  on  the  busi- 
ness of  said  association."  State  v. 
Central  Ohio  Mut.  Relief  Assoc,  29 
Oh.  St.  399. 

In  PeimsTlvanlai  see  also  supra 
S   134. 

13.  Williamsburg  Canning  Co.  v. 
De  Laney,  1S8  Ky.  649,  166  SW  192; 
In  ra  Stevedores'  Ben.  Assoc,  14 
Phila.  (Pa.)  130.  See  also  supra 
{  134. 

[a]  Anthoxtty  of  ottoors. — St. 
i  539  subs  7,  does  not  require  that  a 
corporation's  articles  sliall  state  the 
authority  of  Its  officers  with  refer- 
ence to  the  execution  of  writings  and 
obligations  of  the  corporation,  which 
may  be  regulated  by  by-laws,  under 
S  542.  Williamsburg  Canning  Co.  v. 
De  Laney,  158  Ky.  649,  166  SW  192. 

14.  Cal. — In  re  California  College, 
1  Cal.  329  (endowment  of  proi>osed 
college). 

Ga. — Hendrlx  v.  Academy  of  Music, 
73  Ga.  437;  In  re  Deveaux,  64  Ga. 
673;  Bing  v.  Kingston  Bank,  5  Ga.  A. 
678,  63  SB  652. 

Ind. — State  v.  Shelbyvllle,  etc, 
Tump.  Co.,  41  Ind.  151. 

Md. — Hughes  v.  Antletam  Mfg.  Co., 
34  Md.  316. 

Minn. — ByronviUe  Creamery  Assoo. 
V.  Ivers,  93  Minn.  8,  100  NW  387. 

[a]  SlUBolaBt  oompllaaco  with 
■tatnto.— A  statement  in  the  certifi- 
cate of  incorporation  that  "said  capi- 
tal stock  shall  consist  of  five  hun- 
dred shares,  at  }100  per  share"  is 
sufficient,  under  a  statute  requiring 
the  certificate  to  state  "the  amount 
of  its  capital  stock."  Hughes  t.  An- 
tletam Mfg.  Co.,  34  Md.  316,  321. 

[b]  Vot  eondltioa  preoadoatv— In 
Maryland,  under  CoAe  art  26  {  32, 
providing  that  a  corporation  shall 
declare  In  its  articles  the  number  of 
shares,  not  exceeding  one  thousand 
of  which  Its  stock  shall  consist,  and 
the  par  value  of  the  same,  not  ex- 
ceeding four  hundred  dollars  a  share, 
It  was  held  that  compliance  with  this 
provision  was  not  a  condition  prece- 
dent to  the  existence  of  a  corpora- 
tion. Lord  V.  Essex  Bldg.  Assoc  No. 
4,  37  Md.  320. 

IB.  O'Nell  V.  Eagle  Generator  Co., 
92  Ark.  416,  123  SW  373;  Peo.  v. 
Stockton,  etc.,  R.  Co.,  45  Cal.  306,  13 
AmR  178;  Buffalo  etc.,  R.  Co.  v. 
Hatch,  20  N.  Y.  157:  Kinston,  etc.,  R. 
Co.  V.  Stroud,  132  N.  C.  418,  43  SB 
913. 

[a]  Substantial  and  BuOotent 
oomplianoe  with  reqnlr«nant.,^(l) 
Incorporation  is  not  vitiated  by  fail- 
ing to  set  forth  In  so  many  words 
that  more  than  one  thousand  dollars 
per  mile  has  been  subscribed,  as  re- 
quired by  a  statute  providing  for  the 


incorporation  of  railroad  companies, 
where  the  articles  stated  that  eighty 
four  thousand  one  hundred  dollars 
bad  been  In  good  faith  subscribed 
and  ten  per  cent  thereof  paid  in,  and 
it  otherwise  appeared  that  the  length 
of  the  proposed  road  was  about 
seventy  five  miles.  BufTalo,  etc.,  R. 
Co.  v.  Hatch,  20  N.  Y.  167.  (2)  An 
omission  in  the  statutory  affidavit 
annexed  to  the  articles  of  state- 
ments which  appear  in  the  body  of 
the  articles  has  been  held  Imma- 
terial.    Peo.  v.  Stockton,  etc.,  R.  Co.,. 

45  Cal.  306,  13  AmR  178;  Infra  {  146. 
[b]  Talaa  osrtUloat«L — If  the  cer- 
tificate filed  is  false  as  to  the  num- 
ber of  shares  subscribed,  the  statute 
Is  not  compiled  with.  O'Nell  v.  Eagle 
Generator  Co.,  92  Ark.  416,  123  SW 
373. 

BaUioad  oompaaiM  see  Railroads 
i;83  Cyc  66]. 

18.  In  re  Echo  Park  Protective 
Assoc,  6  Pa.  0>.  383. 

17.  Ala.— Floyd  V.  SUtc  177  Ala. 
169,  59  S  280. 

Ark. — O'Nell  V.  Eagle  Generator 
Co.,  92  Ark.  416,  128  SW  373. 

Cal. — Peo.  V.  Stockton,  etc,  R.  Co., 

46  Cal.  806,  13  AmR  178. 

Ga. — Hendriz  v.  Academy  of  Music. 
78  Ga.  437. 

La. — New  Orleans,  etc,  R.  Co.  v. 
Frank,  39  La.  Ann.  707,  8  S  310;  Bal- 
timore, etc.,  Tel.  Co.  v.  Morgan's 
Louisiana,  etc.,  8S.  Co.,  37  La.  Ann. 
883. 

Minn. — Byronvllle  (^eamery  Assoc 
V.  Ives,  93  Minn.  8,  100  NW  387. 

N.  Y.— Buffalo,  etc.,  R.  Go.  v. 
Hatch,  20  N.  Y.  167.  ~ 

[a]  Oonstnwtloa  of  patttanlMr 
■tatntas  see  Boiling  v.  Le  Grand,  87 
Ala.  482,  6  S  332  (C^de  [1876J  (  1803. 
as  amended  by  act  Dec  6,  1882,  and 
t  1807,  as  amended  by  act  Febr.  5. 
1883). 

[b]  Buhstaatlal  and  anaolent  oom- 
plianoe.— (1)  A  provision  in  a  stat- 
ute that  the  "charter"  shall  set  forth 
"the  time  when  and  the  manner  in 
which  the  stock  shall  be  paid  for" 
Is   satisfied   by   a   charter   which   re- 

?.uires  that  the  stock  shall  be  paid 
or  in  cash,  and  that  no  certificate  of 
stock  shall  issue  until  this  payment 
Is  made.  New  Orleans,  etc,  R.  Co. 
V.  Frank,  39  La.  Ann.  707,  708,  2  S 
310.  (2)  So  where,  under  the  same 
law,  the  charter  declared  "that  the 
capital  stock  shall  be  paid  in  cash, 
at  such  times  and  In  such  amounts, 
and  with  such  notices  to  the  sub- 
scribers, as  the  managers  and  direc- 
tors .  .  .  shall  deem  for  the  best 
of  all  parties  In  interest,"  this  was 
held  a  substantial  compliance  'with 
the  law.  Baltimore,  etc.,  Tel.  Co.  v. 
Morgan's  Louisiana,  etc.,  SS.  Co.,  87 
La.  Ann.  883,  889.  (8)  In  Alabama. 
under   Gen.    Acts    (1903)    p   312    {    3. 
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CORPORATIONS 


[14  C.  J.]     141 


capital  stock,  subscriptions,  or  payment  thereof;^* 
and  a  gubstantial  compliance  wiih  such  provisions  is 
essential." 

[i  141]  i  Limitation  of  Amount  of  Property  or 
Income.  The  application,  articles,  certificate,  or 
charter  must  state  the  amount  of  property  which 
the  proposed  corporation  may  hold,  or  must  contain 
a  limitation  as  to  the  amount  of  property  or  income, 
when  this  is  required  by  the  statute;"  but  no  such 
statement  is  necessary  unleas  it  is  required  by  the 
statute." 

[i  142]  j.  Iiimitation  of  Amonnt  of  Indebted- 
HMS.  The  statutes  sometimes  require  that  the 
amount  of  indebtedness  which  the  corporation  may 


incur  shall  be  limited  in  the  articles,  certificate,  or 
charter,  and  a  substantial  compliance  with  such  a 
provision  is  neceasaiy.^ 

[$  143]  k.  Showing  a»  to  Corporators,  Member- 
Bh^,  and  Officers.  The  application,  articles,  cer- 
tificate, or  proposed  charter  must  show  a  substan- 
tial compliance  with  statutory  requirements  as  to 
residence,  citizenship,  or  other  qualifications  of  the 
corporators  or  members,'^  as  to  their  number,"  and 
in  case  of  membership  corporations  the  conditions' 
and  mode  of  admission,  ezcloaion,  and  expulsion  of 
members,  and  the  grounds  upon  which  they  may  be 
expelled.^  The  statutes  sometimes  require  that  the 
articles  or  other  instrument  of  incorporation  shall 


lyroTldin?  that  certlflcates  of  Incor- 
poration shall  have  a  statement  at- 
tached under  oath  by  the  person,  au- 
thorised to  receive  subscriptions  to 
stock,  showing  the  amount  paid  in  or 
■ecured  by  transfer  of  property,  a 
certificate  showing  that  the  stock 
subscribed  is  to  be  paid  for  by  the 
transfer  of  stock  of  an  old  company, 
and  that  a  contract  has  been  exe- 
cuted therefor,  without  recital  that 
the  old  stock  has  been  previously 
transferred  is  sufficient.  State  v. 
CiUxens'  Lierbt,  etc.  Co.,  172  Ala.  2S2, 
S5  S  193. 

[c]  Vaymant  •   ooadltloiL  snlw*- 

?aant  obIt. — (1)  In  Georgia  Civ.  Code 
1895)  t  28B0  subd  1,  requiring  an 
application  for  a  corporate  charter 
to  state  the  amount  of  capital  stock 
actually  paid  in.  Is  to  be  construed 
with  subd  3  of  the  same  section,  pro- 
viding that  a  corporation  shall  not 
commence  business  until  ten  per  cent 
of  the  capital  stock  Is  paid  In,  and 
the  words  "actually  paid  in"  do  not 
relate  to  the  time  of  the  filing  of  the 
application  for  the  charter,  but  to 
,  the  time  when  the  organization  is 
completed  and  a  statement  in  the  ap- 
plication of  the  amount  of  the  capi- 
tal stock  to  be  employed  is  sufficient, 
and  It  is  not  necessary  to  state  the 
amount  actually  paid  in.  Blng  v,. 
Kingston  Bank.  5  Oa.  A.  678,  63  8E 
tit.  (2)  And  in  New  York,  under 
the  act  of  1852,  proYldlng  that  in  the 
incorporation  of  steammip  compan- 
ies, when  the  certificate  has  been 
Hied  and  ten  per  cent  of  the  capital 
named  paid  in,  the  persons  wTio  nave 
signed  the  same  shall  be  a  body  cor- 
porate, it  ivas  not  a  prerequisite  that 
the  payment  of  the  ten  per  cent 
should  be  stated  in  the  certificate. 
Eaton  V.  Asplnwall,  13  K.  T.  Super. 
17(,  3  AbbPr  417,  13  HowPr  184  [afC 
19  N.  T.  11»1. 

[d]  ▼•ltd  pcovtaloii  tM  to  pay- 
SMOt^— Unless  prohibited  by  the  stat- 
ute, a  provision  in  the  articles  of  as- 
sociation of  a  corporation  that  sub- 
scriptions may  be  paid  in  install- 
ments in  one,  two,  and  three  years, 
either  in  money  or  in  labor  and  at 
such  times  In  each  year  as  the  di- 
rectors may  determine,  does  not  ren- 

j         der  the  articles  Invalid,  where  there 
Is  no   concealment   or   fraud.      Vao- 
I  sickle  V.  Erdelmever,  8S  Ind.  262. 

[e]  rals*  eartillawta.— ^If  the  cer- 
tificate filed  is  false  as  to  the  amount 
of  stock  paid  in,  the  statute  Is  not 
complied  with.  CNell  v.  Eagle  Gen- 
erator Co.,  92  Ark.  416.  123  SW  373. 

Pals*  esstifloate;  pxop«rty  taksn  nt 
OTovalnatfam  see  infra  S  1S6. 

XaOroaa  oompaalM  see  Railroads 
[33  Cyc  56]. 

IS.  Humphreys  v.  Mooney,  6  Colo. 
282  (assessabllity  of  stock);  Byron- 
Tllle  Creamery  Assoc,  v.  Ivers,  93 
Minn.  8,  100  NW  887. 

[a]  Ooraoxats  eyistonos  not  »f- 
ieetea.1  Otmsslon  from  the  certificate 
of  Incorporations  of  any  statement 
as  to  whether  the  stock  is  to  be  as- 
sessable, as  required  by  the  Corpora- 
tion Law  §  93,  does  not  deprive  the 
corporation  of  Its  corporate  existence. 
Humphreys  v.  Mooney,  S  Colo.  282. 

U.     See  cases  supra  this  section. 

2a  In  re  Mlddletown  Country 
Clnb,  30  Pa.  Co.  174;  In  re  Philadel- 
phia Journalists  Fund,  8  Phlla.  (Pa.) 


272;  In  '  re  Philadelphia  Artisans' 
InsL,  8  Phlla.  <Pa.)  229;  In  re  Par- 
ish M.  B.  Church,  4  PlttsbI.egJNS 
(Pa.)   204.  3  liUzLegRe^  128. 

ai.  In  re  Garrett-Williamson 
Lodge,  239  Pa.  474,  86  A  1072  (hold- 
ing that  the  proposed  charter  of  a 
corporation  to  execute  the  trusts  of 
a  will  need  not  contain  any  limita- 
tion as  to  yearly  Income,  as  the  act 
of  1874  under  which  the  corporation 
was  formed  contained  no  such  re- 
quirement). 

Capacity  of  oorporation  to  ac<inlz« 
aad  noU  propwty  see  Infra  Xiy,  C. 

UmltatloB  of  amoimt  of  propartj 
see  infra  XTV,  C. 

aa.  Park  V.  Zwart,  92  Iowa  87,  60 
NW  220-  Thornton  v.  Balcom,  86 
Iowa  198,  52  NW  190;  Clegg  v. 
Hamilton,  etc..  County  Grange  Co., 
61  Iowa  121,  16  NW  865. 

[a]  Sniwtantial  and  niflolMit 
oompllanee  with  statnt*. — (1)  In 
Iowa  articles  of  incorporation  which 
recite  that  "the  total  Indebtedness 
nf  this  corporation  shall  not  at  any 
one  time  exceed  three  hundred  dol- 
lars, except  by  a  majority  vote  of 
the  stockholders  present  at  a  called 
or  annual  meeting,"  comply  sub- 
stantially with  the  statutory  provi- 
sion that  "articles  of  Incorporation 
must  fix  the  highest  amount  of  in- 
debtedness to  which  the  corporation 
la  at  any  time  to  be  subject,^'  which 
must  not  exceed  two  thirds  of  the 
capital  stock.  Thornton  v.  Balcom, 
86  Iowa  rt8,  200,  62  NW  190.  (2) 
A  statement  that  the  limit  of  the 
corporation's.  Indebtedness  shall  be 
"two  thirds  of  the  amount  of  the 
capital  stock  subscribed"  is  a  sufQ- 
cient  compliance  with  the  statute, 
as  the  amount  of  the  stock  sub- 
scribed is  at  any  time  ascertain- 
able. Park  V.  Zwart,  92  Iowa  37,  60 
NW  220.  (3)  Where  only  a  portion 
of  the  capital  Is  to  be  paid  at  the 
time  of  signing  the  articles,  which 
provide  that  the  greatest  amount  of 
Indebtedness  to  which  the  corpora- 
tion shall  be  subject  at  any  time 
shall  not  exceed  three  fifths  of  the 
stock  actually  subscribed  for,  the 
fact  that  all  the  stock  Is  not  sub- 
scribed is  not  a  failure  to  comply 
with  such  provision.  Sweney  v.  Tal- 
cott,   85   Iowa  103,  52  NW  106. 

33.  Steinmetz  v.  Versailles,  etc., 
Tump.  Co.,  67  Ind.  457:  Vawter  v. 
Franklin  College,  63  Ind.  88;  Miller 
V.  Wild  Cat  Gravel  Road  Co.,  62  Ind. 
61;  Busenback  v.  Attica,  etc..  Gravel 
Road  Co.,  43  Ind.  266;  Matter  of 
Wendover  Athletic  Assoc,  70  Misc. 
273,  128  NYS  561;  In  re  Master 
Builders'  Exch.,  12  Pa.  Dlst.  670,  19 
Montg.  Co.  102;  In  re  Lodge  Duch 
Nove  Doby  Soc,  3  Pa.  Dlst.  216,  12 
Pa,  Co.  652:  In  re  Chinese  Club,  1 
Pa.  Dlst.  84;  In  re  The  Enterprise 
Mut.  Ben.  Assoc,  10  Phlla.  (Pa.) 
380;  In  re  Mary  Elizabeth  Patter- 
son Memorial  Church,  17  Philtu 
(PaJ  306  (minors  not  eligible);  In 
re  Enterprise  Mut.  Ben.  Assoc,  10 
Phlla.  (Pa.)  380;  In  re  Rev.  David 
MulhoUand  Ben.  Soc,  10  Phila. 
(Pa.)  19  (membership  must  be  re- 
stricted to  citizens):  In  re  Phila- 
delphia Artisans'  Inst.,  8  Phlla.  (Pa.) 
229.  See  also  supra  H  76  et  seq., 
122. 


la]  Wbeii  not  xo^atMA  liv  th* 
statute,  the  articles  or  certificate 
need  not  state  the  residence  of  the 
corporators  or  subscribers.  State  v. 
Foulkes,  94  Ind.  493:  Halbert  v.  San 
Saba  Springs  Land,  etc.,  Assoc., 
(Tex.  Civ.  A.)  "34  SW  636. 

[b]  SulMtaatUl  aad  snfflcleBt 
eompllsneOb— (1 )  In  Rogers  v. 
Danby  Unlversalist  Soc,  19  Vt.  187, 
It  was  held  that  there  was  a  sub- 
stantial compliance  with  the  stat- 
ute, although  the  subscribers  did 
not  describe  themselves  as  inhabit- 
ants of  a  particular  town  or  of  any 
.other  town,  and  in  this  respect  did 
not  follow  the  statutory  form.  (2) 
The  use  of  ditto-marks  (")  following 
the  name  of  a  subscriber,  under  the 
name  of  a  specified  locality,  for  the 
purpose  of  designating  the  sul>- 
scrlber's  residence,  is  sufficient. 
Stelnmets  v.  Versailles,  etc.,  Turnp. 
Co.,  57  Ind.  467.  (3)  And  where  the 
articles  of  incorporation  were  fol- 
lowed by  the  words  "Names,"  "Resi- 
dence," "Shares,"  under  which  tie 
subscribers  signed  their  names  and 
residences,  and  the  number  ot 
shares  subsoribad  by  them,  the  arti- 
cles sufficiently  showed  the  name 
and  place  of  residence  of  each  stock- 
holder, as  required  by  statute.  Vaw- 
ter V.  Franklin  College,  63  Ind.  88. 

94.  In  re  Nether  Providence  As- 
soc, 12  Pa.  Co.  666  (holding  that, 
where  an  application  for  a  charter 
stated  the  number  of  subscribers  to 
be  fifteen,  but  only  ten  had  sub- 
scribed, the  diarter  would  be  re- 
fused). 

[a]  Beath  of  oozporator^— The 
death  of  one  of  the  corporators  and 
managers  of  a  proposed  corporation 
who  has  subscribed  the  articles  or 
certificate  pending  an  application  to 
the  court  for  a  charter,  and  fail- 
ure to  substitute  another  In  his 
stead  prior  to  entry  of  a  decree, 
does  not  afCect  the  validity  of  the 
incorporation,  where  enough  sub- 
scrlbef's  and  corporators  stlU  re- 
main to  meet  the  requirements  of 
the  statute.  In  re  Garrett-William- 
son Lodge,  239  Pa.  474,  86  A  1072. 

HnmlMr  of  tnooxpoxaion  see  supra 
{   84. 

Xnooipocaton  vadsr  (Misial  iaiwu 
see  Infra  {122. 

38.  In  re  Butchers'  Ben.  Assoc 
No.  1,  38  Pa.  298;  In  re  Master  Build- 
ers' Exch.,  12  Pa.  Dlst  670,  19  Montg. 
Co.  102;  In  re  Right  Worthy  Grand 
Ct.,  8  Pa.  Dist.  127,  22  Pa.  Co.  270; 
In  re  Italian  Mut.  Ben.  Assoc,  4  Pa. 
Dlst.  357;  In  re  Glade  'Permanent 
Relief  Assoc,  3  Pa.  Dlst.  236;  In  re 
Skandlnavlska  Brodaforeningen  Svea, 
3  Pa.  Dlst.  236;  In  re  Germanla 
Sangerbund,  2  Pa.  Dist.  ,73,  12  Pa. 
Co.  89:  In  re  Accountants'  Assoc,  18 
Pa.  Co.  159'  In  re  Philadelphia 
Journalists  Fund,  g  Phlla.  (Pa.) 
272;  In  re  Philadelphia  Artisans' 
Inst.,    8   Phlla.    (Pa.)    229. 

[a]  XBsnffldeat  Oliarten. — (1)  In 
Pennsylvania  charters  have  been  re- 
fused where  they  have  conferred 
on  the  corporation  an  undefined  and 
unlimited  power  of  expelling  its 
members  or  have  contained  an  in- 
definite statement  of  the  offenses 
that  might  result  In  expulsion.  In 
re  Brotherly  Unity  Ben.  Assoc,  38 
Pa.  299;  Ip  re  Butchers'  Ben.  Assoc 
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Sx  the  number  of  the  directors  ortnistees,  or  that 
it  shall  state  the  number,  names,  and  residences  of 
the  directors  or  trustees  for  the  first  year;^  that  it 
shall  show  that  a  majority  of  the  members  voted  at 
the  election  of  the  directors  or  trustees  as  required 
foy  the  statute,"  or  that  it  shall  state  other  facts  in 
relation  to  the  ofScers;"  and  a  substantial  compli- 
ance With  such  provisions  is  essential  to  the  crea- 
tion of  a  de  jure  corporation,*"  unless  the  provisions 
are  merely  directory  or  conditions  subsequent.*" 
Whether  a  failure  to  comply  with  such  provisions 
prevents  the  existence  of  a  corporation  de  facto  is 
considered  in  subsequent  sections.*^  The  articles, 
certificate,  or  charter  may  contain  provisions  as  to 


membership  or  officers  not  required  by  the  statute, 
if  not  in  violation  thereof,  but  cannot  contain  any 
provision  which  is  in  conflict  with  the  statutory  re- 
quirements.** 

[i  144]  L  Showing  as  to  Domicile  and  Place  of 
Business.  The  statutes  usually  require,  in  varying 
terms,  that  the  'applicaticm,  articles,  certificate,  or 
proposed  charter  ^all  state  the  domicile  of  the  pro- 
posed corporation  or  specify  the  place  at  which  it 
is  to  carry  on  its  business,  or  the  place  where  its 
general  office  for  business  is  located,  etc.,  and  a 
substantial  compliance  with  such  provisions  is  neces- 
sary.**   But  such  a  statement  is  not  necessary  when 


No.  1,  S8  Pa.  298;  In  re  Batchers' 
Ben.  Assoc,  35  Pa.  lEl;  In  re  Phila- 
delphia Journalists  Fund,  S  Phlla. 
(Pa.)    272.      (2)    A  charter  of  a  pro- 

?iosed  corporation  must  provide  for 
he  reception  and  qualiflcatlon  of 
new  members,  as  well  as  the  causes 
for  which  members  may  be  expelled 
or  suspended,  as  such  matters  can- 
not be  left  to  the  uncontrolled  will 
of  a  majority  of  the  members.  In 
re  Skairalnavlska  BrodaforeninKen 
Svea,  3  Pa.  DIst.  236.  (3)  A  charter 
will  be  refused  to  a  proposed  mu- 
tual benefit  association  when  there 
is  no  provision  as  to  what  manner 
of  persons  shall  be  eligible  to  fu- 
ture membership,  or  whether  there 
shall  be  such  membership.  In  re 
Italian  Mut.  Ben.  Assoc,  4  Pa.  Dist. 
8S7.  (4)  A  charter  of  a  proposed 
corporation  will  not  be  granted 
when  there  is  no  indication  as  to 
who  can  become  members,  or  on 
what  terms  or  conditions,  as  to  age, 
sex,  or  otherwise.  In  re  Account- 
ants'  Assoc,   18  Pa.  Co.   159. 

[b]  Joint  stock  oorponktloii  not 
wltbln  snoli  prorlalon  see  Edgerton 
Tobaicoo  Mfg.  Co.  v.  Croft,  69  Wis. 
256,   34   NW   143. 

86.  Richmond  St.  R.  Co.  v.  Reed, 
83  Ind.  9;  Reed  v.  Richmond  St.  R. 
Co.,  60  Ind.  842;  Eakrifht  v.  LiOgans- 
port,  etc.,  R.  Co..  13  Ind.  404:  Dutch- 
ess, etc.,  R.  Co.  V.  Mabbett,  58  N.  T. 
397  (blanks  left  for  names  of  di- 
rectors and  afterward  filled  in  with- 
out a  subscriber's  consent);  Peo.  v. 
McDonough,  28  Misc.  652,  60  NTS 
45;  In  re  Lodge  Duch  Nove  Doby 
Soc  No.  185,  3  Pa.  Dist.  215,  12  Pa. 
Co.  652  (directors  must  be  citizens); 
In  re  Oermanla  Sangerbund,  2  Pa. 
Dist.  73,  12  Pa.  Co.  89;  In  re  Saint 
Ladidlaus  Roman  Catholic  Sick,  etc., 
Assoc.  Charter,  19  Pa.  Co.  25. 

[a]  irnin1iar<— In  Pennsylvania, 
under  the  General  Corporation  Law 
of  April  29,  1874,  which  provides 
that  the  number  of  directors  of  any 
corporation  shall  not  be  less  than 
three,  an  application  for  Incorpora- 
tion or  a  proposed  charter  which 
fixes  the  number  at  two  is  fatally 
defective.  In  re  Germanla  Sanger- 
bund, 2  Pa.  Dist.  73,  12  Pa.  Co.  89. 

(b]  la  Vsw  Toik,  a  certificate  of 
Incorporation,  showing  that  only  one 
of  the  directors  named  therein  for 
the  first  y^ir  is  a  resident  of  the 
state,  is  good,  under  the  General 
Corporation  Law  (L.  [1892]  c  687 
I  4,  as  amended  by  L..  11895]  c  672), 
providing  that  at  least  one  of  the 
Incorporators  must  be  a  resident  of 
the  state,  although  9  29- c  687,  which 
was  not  amended,  requires  at  least 
two  resident  directors,  such  require- 
ment having  been  annulled  by  im- 
plication by  the  amendatory  act. 
Peo.  v.  McDonough,  28  Misc.  652,  60 
NYS   45. 

[o]  Soflloisiit  oompUaiioe^A  cor- 
poration setting  out  In  Its  certificate 
the  names  of  all  the  persons  who 
shall  manage  its  affairs  s^fllclently 
states  the  number  of  its  managers, 
as  required  by  statute.  Betts  v. 
Belts,  i  AbbNCas  (N.  Y.)  317,  57 
HowPr  365  note. 

87.  Peo.  V.  Selfridge.  62  Cal.  331. 

88.  Bates  v.  Wilson,   14  Colo.  140, 


24  P  99;  Dancy  t.  Clark,  24  App. 
(D.  C.)  487;  Washington  City  Fifth 
Baptist  Church  v.  Baltimore,  etc.,  R. 
CJo.,  IE  D.  C.  43;  In  re  Philadelphia 
Artisans'  Inst..   8  Phlla.    (Pa.)   229. 

[a]  IUn»t»»tlmi»  (1)  Since,  under 
(Tode  S  808,  part  of  the  general  in- 
corporation law  of  the  District,  all 
of  the  trustees  of  a  proposed  corpo- 
ration must  be  stockholders  as  well 
for  the  first  year  as  for  subsequent 
years  ;^  and  the  incorporators  must 
be  regarded  as  stockholders  of  the 
company  In  the  first  instance,  and  as 
the  only  stockholders,  and  the  trus- 
tees are  -to  be  selected  fivm  their 
number,  a  certificate  contravenes  the 
law  which  names  five  trustees  to 
manage  the  affairs  of  the  corpora^ 
tion,  two  of  whom  fall  to  siern  the 
certificate  of  incorporation,  and  are 
apparently  strangers  to  the  proposed 
organisation.  Dancy  v.  Clark,  24 
App.  (D.  C.)  487.  (2)  There  was  no 
conioration  where,  inter  alia,  the  cer- 
tificate failed  to  state  the  date  of  the 
elpctlon  or  appointment  of  the  trus- 
tees, and  the  length  of  time  for 
which  they  were  elected  and  ap- 
pointed. Washington  City  Fifth 
Baptist  Church  v. /Baltimore,  etc,  R. 
Co.,  15  D.  C.  48. 

[b]  Wliaa  not  rsqnlrsd  "by  tlw 
■tatnte,  the  certificate  Is  not  defec- 
tive in  falling  to  state  that  the  sub- 
scribers constitute  an  existing  soci- 
ety with  rules  and  regulations  and 
that  the  trustees  named  were  chosen 
in  accordance  with  such  rules  and 
regulations.  Roman  Catholic  Orphan 
Asylum  v.  Abrams,  49  Cal.  456. 

[c]  Avtiioxlty  of  olBosra  need  not 
be  stated  unless  this  is  required  by 
the  statute.  Williamsburg  Canning 
Co.  v.  De  Laney,  168  Ky.  649,  166 
9W  192.    See  supra  >  189. 

89.  See  cases  in  the  preceding 
notes. 

30.  See  Eakrlght  T.  tiOgansport, 
etc.,  R.  Co.,  13  Ind.  404  (holding  that, 
where  a  special  charter  required  that 
the  directors  should  be  named  in  the 
articles  of  association,  there  was  a 
sufficient  compliance  where  the  arti- 
cles were  adopted  at  the  time  of 
electing  the  directors,  the  require- 
ment being  only  directory). 

Conditions  rmbseiiiiMit  see  supra 
{    115. 

Directory  provtslosa  see  supra 
I    114. 

31.  See  Infra  {{  216  et  Seq,  231. 
38.     See  cases  Infra  this  note. 

[a]  Seffnlatlaff  ohaac*  la  Muaher 
of  dlreotora^— A  provision  in  a  cer- 
tificate of  incorporation  that  the 
number  of  directors  shall  not  be 
changed,  except  by  unanimous  con- 
sent of  the  stockholders,  is  valid, 
under  General  Corporations  Law 
(Consol.  L.  c  23)  {  10,  providing 
that  the  certificate  may  contain  any 
limitation  upon  the  powers  of  the 
corporation,  directors,  or  stockhold- 
ers, not  exempting  from  any  obliga- 
tion or  legal  duty,  and  authorizes 
an  injunction  against  the  election  of 
an  additional  director  on  objection 
by  minority  stockholders.  Ripin  v. 
U.  S.  Woven  Label  Co.,  206  N.  Y. 
1 442,    98    NB    856    laff    145    App.    Dlv. 


916.    ISO    NYS    20    (aff  71    Mlsc    510, 
ISO  NYS  80)]. 

[b]  A  rsstzletiOB  of  mambenAip 
by  the  articles  of  association  of  a 
corporation  to  persons  of  a  particu- 
lar nationality  and  residents  of  a 
certain,  vicinity  is  valid  unless  it  is 
in  violation  of  some  statute.  BIten  v. 
Rand,  77  Minn.  110,  79  NW  606,  46 
LRA   618. 

[c]  Vrovlaloa  eoBtrazy  to  statntaii 
^A  certificate  of  incorporation  which 
provides  that  the  corporate  aftairs 
shall  be  controlled  by  its  president, 

jrice  president,  and  attorney,  instead 
of  providing  for  a  board  of  directors 
or  trustees,  as  required  by  the  stat- 
ute. Is  Insufliclent  to  create  a  cor- 
poration de  Jure.  Bates  v.  Wilson,  14 
Colo.  140,  24  P  99. 

33.  C^l. — ^Harris  v.  McGregor,  29 
Cal.    124. 

Ga — McCandless  v.  Inland  Acid 
Co.,  116  Ga.  968,  42  SB  449;  In  rs 
Deveaux,   64   Ga.   673. 

Ky. — Mllllken  v.  Southern  Nat.  L. 
Ins.  Co.,  166  Ky.  529,  169  SW  1141; 
McChesney  v.  Batman,  121  Ky.  303. 
89  SW  198,  28  KyL  281. 

Mass. — Montgomery  y.  Forbes,  148 
Mass.  249,   19  NB  342. 

Mich. — Detroit  Transp.  Co.  v.  De- 
troit Bd.  of  Assessors,  91  Mich.  882, 
61   NW  978. 

'   N.     H. — Kennett     v.     Woodworth- 
Mason  Co^  68  N.  H.  432,  39  A  685. 

N.  J. — Meredith  vj^ew  Jersey  Zinc, 
etc.  Co.,  59  ir.  J.  Kq.  257,  44  A  65; 
Stickle  v.  Liberty  Cycle  Co.,  (C%.) 
32  A  708. 

N.  Y. — ^Western  Transp.  (^.  v. 
Scheu,  19  N.  Y.  408:  Peo.  ▼.  Beach, 
19  Hun  259   [aff  57   HowPr  337]. 

Pa. — In  re  Bnterprise  Mut.  Ben. 
Assoc,  10  Phlla.  380;  In  re  Phila- 
delphia Artisans'  Inst.,  8  Phlla.  229. 

[a]  XDstU&oluit  oompUaaee  with 
rtatnta^— (1)  A  statute  requiring  a 
certificate  of  Incorporation  to  state 
the  name  of  the  city  or  town  and 
county  In  which  the  principal  place 
of  business  is  to  be  located  is  not 
complied  with  by  a  certificate  which 
states  that  the  operations  of  the  cor- 
poration are  to  be  carried  on  in  the 
county  of  Calaveras,  state  of  Cali- 
fornia, because  this  does  not  state 
the  city  or  town.  '  Harris  v.  Mc- 
Gregor, 29  CaL  124.  (2)  And  U  is 
not  enough  to  state  that  the  office 
of  the  corporation  shall  be  in  a  speci- 
fied city,  where  the  statute  requires 
a  statement  of  the  place  In  which 
the  business  of  the  corporation  Is 
to  be  carried  on.  Kennett  v.  Wood- 
worth-Mason  Co.,  68  N.  H.  432,  39 
A  686.  (3)  In  In  re  Bnterprise 
Mut.  Ben.  Assoc,  10  Phlla.  (Pa.) 
380  the  court  said:  "In  the  paper 
before  us,  article  ill.  reads  thus: 
'The  place  where  its  office  is  to  be 
located  is  in  the  city  of  Philadel- 
phia.' The  Act  of  Assembly  jIAct 
of  April  29,  18741  requires  'the  place 
or  places  where  its  business  Is  to  be 
transacted'  to  be  designated.  The 
Intended  charter  is  defective,  in  that 
It  specifies  no  'place'  of  business 
within  the  meaning  of  the  act.  An 
office  may  be  located  in  one  city,  and 
the  real  'place  of  business'  may  be 
.in  another  commonwealth.  We  must 
be  satisfied  upon  this  point  that  the 
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dsvalopauata  and  ehaag**  In  the  law  see  cumulative  Annotations,   aame  title,  page  and  note  number. 
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not  required  by  the  atatnte.** 

[i  145]  m.  Signatnre  and  Axdmowladgment  or 
Vaiiileation.  There  must  also  be  a  substantial  com- 
pliance with  a  requirement  of  the  statute  that  the 
articles,  certificate,  or  proposed  charter  shall  be  sub- 
Act  of  Assembly  has  been  substan- 
tially   followed,    before    we    Indorse 


and  approve  any   charter. 

[b]  ■nlMtaa.tlal  aad  maMaUmt  oom- 
tOtaou. — (1)  It  is  sufficient  if  the 
statute  is  substantially  complied 
with.  In  re  Spring  Valley  ..Water- 
works. 17  Cal.  1S2.  See  generally 
supra  {  113.  (2)  Thus  failure  to  de- 
scribe the  place  of  business  of  the 
corporation  as  the  "principal  place 
of  busineas"  is  a  mere  technical 
error  whlck  does  no^  invalidate 
the  charter.  In  re  Spring  Valley 
Waterworks,  supra.  «)  Articles  of 
incorporation  which  state  the  prin- 
cipal place  of  transacting'  the  busi- 
seas  of  the  corporation  comply  with 
St.  (1»03)  {  S19,  prescribing  what  the 
articles  of  incorporation  shall  con- 
tain, although  they  fall,  as  required 
by  subd  7  of  the  section,  to  show  the 
place  at  which  the  officers  of  the  cor- 
poration are  to  be  elected,  as  the 
election  of  officers  is  a  part  of  its 
business  and  must  be  transacted  at 
its  principal  place  of  business.  Mc- 
Chesney  v.  Batman,  121  Ky.  303,  89 
8W  188,  28  KyL.  281.  (4)  In  New 
York,  under  L.  (1857)  c  28,  providing 
that  if  a  company  should  be  formed 
for  the  puri>ose  of  carrying  on  any 
fart  of  its  business  in  any  place  out 
of  the  state,  the  said  certificate 
should  "so  states"  and  should  also 
state  the  name  of  the  town  and 
county  in  which  the  principid  part 
of  the  business  of  such  company  out 
of  the  state  was  to  be  performed,  it 
was  held  that  a  certificate  was  suffi- 
cient which  stated  that  the  said  com- 
pany was  formed  for  the  purpose  of 
carrying  on  some  part  of  its  business 
outside  of  the  state  of  New  York, 
namely,  in  the  Big  Cottonwood  dis- 
trict, Utah,  and  the  name  of  the 
place  in  which  the  principal  part  of 
the  business  of  the  said  company 
was  to  be  transacted  was  in  the  city 
and  county  of  New  York.  Peo.  v. 
Beach.  19  Hun  (N.  Y.)  259  [aff  67 
UowPr  337].  (6)  The  principal  office 
of  the  corporation  need  not  be  at  the 
place  where  the  work  of  the  corpora- 
tion is  being  carried  on.  McCandless 
T.  Inland  Xcld  Co.,  116  Oa.  968,  42 
8E  44». 

Be  teoto  ooipontto  aslataaoa  see 
infra  tt  215  et  seq,  231. 

ratag  atatamsmt  wltli  secretary  of 
■tat*  see  Infra  {  162. 

■Saet  at  •tataoMat  see  infra  i  409. 

M  Lloyd's  EJxecutorial  Trustees 
T.  Lynchburr,  113  Va.  627,  75  SB  233. 

3S.  Ind. — State  t.  Beck,  81  Ind. 
600;  Indianapolis  E^mace,  etc.,  Co. 
V.  Herkimer.  46  Ind.  142. 

Iowa. — Kaiser  v.  Lawrence  Sav, 
Bank,  S6  Iowa  104,  8  NW  772,  41 
AmR  86. 

La. — Seventh  St  Colored  H.  E!. 
Church  v.  Campbell,  48  La.  Ann. 
1S43.  21  S  184. 

Minn. — State  v.  Critcbett,  37  Minn, 
18    32  N^V  787 

N.  Y. — ^Volk'v.  Crandall,  1  Sandf. 
Ch.  179. 

Pa. — In  re  Bank  Charters,  12  Pa. 
Dlst.  722,   28  Pa.  Co.  187;  In  re  Peo- 

?le's  Gas  Light,  etc.,  Co.,   28  Pa.  Co. 
I;  In   re   Nether  Providence  Assoc. 
Charter.    K   Pa.  Co.   666. 

Vt. — Lawrie  v.  Silsby,  76  Vt.  240, 
(6  A  1106,  104  AmSR  827. 

[a]  AppUoatlOBS  of  l«]«b~>(l )  Thus 
it  bas  been  held  that  no  corporation 
is  created  where  the  certificate  is 
signed  by  the  directors  only  and  the 
statute  requires  it  to  be  signed  by 
the  stockholders.  Volk  v.  Cl-andall, 
1  Sandf.  Ch.  <N.  T.)  179.  (2)  And 
under  Kan.  St.  c  23  i  t,  requiring 
that  a  corporation's  charter  illed  with 
the  secretary  of  state,  be  subscribed 
by  five  persons,  where  the  first  six 
articles  of  a  bank's  charter  were  sub- 
scribed by  a  sufficient  number  of  per- 
sona, but  the  seventh  and  eighth  ar- 


ticles were  not  subscribed,  cmd  the 
seventh  article  was  material,  it  was 
held  that  the  charter  was  inValld. 
Kaiser  v.  Lawrence  Sav.  Bank,  66 
Iowa  104,  8  NW  772,  41  AmR  85.  (8) 
The  articles  must  be  signed  by  the 
number  of  persons  pres(!ribed  by  the 
statute.  State  v.  Crltchett,  37  Minn. 
13,  82  NW  787;  In  re  Columbus 
Italian-American  Citizens'  Assoc,  30 
PittsbLegJNS  (Pa.)  47.  (4)  And  in 
Pennsylvania,  under  the  corporation 
act  of  April  29,  1874,  all  who  are 
named  as  subscribers  to  a  certificate 
of  incorporation  must  actually  sub- 
scribe the  same,  although  a  less  num- 
ber might  have  been  named  as  sub- 
scribers. In  re  Nether  Providence 
Assoc.  Charter,  12  Pa.  Co.  666;  In  re 
Echo  Park  Protective  Assoc,  5  Pa. 
Co.  383.  (6)  Signatures  held  suffi- 
cient under  the  act  of  May  29,  1901 
(P.  L.  p  326),  modifying  the  act  of 
April  29.  1874  ><P.  L..  P  73).  In  re 
People's  Qas  Light,  etc.,  Co.,  28  Pa. 
Co.  28. 

[b]  Slfsatnz*  by  attomey  in  f aot, 
— where  the  statute  requires  a  cer- 
tificate of  incorporation  to  be  signed 
and  acknowledged  by  the  corpora- 
tors, and  requires  it  to  state  certain 
facts,  knowledge  of  which  is  neces- 
sarily personal  to  them,  the  certifi- 
cate cannot  be  signed  and  acknowl- 
edged by  a  corporator  by  an  attomey 
in  fact,  but  must  be  signed  and  ac- 
knowledged by  the  corporators  per- 
sonally. In  re  Bank  Charters,  12  Pa. 
Dlst.  722,   28  Pa.  Co.   187. 

[c]  irse  of  Initials  to  designate 
christian  names  is  sufficient.  State 
v.  Beck,  81  Ind.  600. 

[dl  BlgBlB|r  hy  mack.— Under  a 
statute  requiring  the  corporators  to 
"prepare  and  sign"  an  Instrument  of 
incorporation,  it  is  not  essential  that 
each  of  the  incorporators  shall  be 
able  to  sign  his  name,  but  he  may 
make  his  mark.  Seventh  St.  Colored 
M.  E.  Church  V.  CTampbell,  48  La. 
Ann.  1643,  21  S  184. 

[el  Separate  ill— ti.  In  New  York 
the  filed  articles  of  association  of  a 
corporation  may  be  written  on  sep- 
arate sheets,  each  of  which  being  a 
copy  of  the  others  has  been  signed 


by  only  a  portion  of  the  members  of 
the  corporation.  Lake  Ontario,  etc., 
R.  Co.  V.  Mason,  16  N.  Y.  461. 

[f]  SaaJa. — (1)  A  cerUficate  of  in- 
corporation filed  without  seals  to  the 
names  of  the  corporators  is  insuffi- 
cient when  such  seals  are  required 
by  the  statute.  Griffin  v.  Clinton 
Line  E^(tenslon  R.  Cto.,  11  F.  Cas.  No. 
6,816.  See  also  Warner  v.  Callender, 
20  Oh.  St.  190.  (2)  Cure  of  defect 
see  infra  {  161. 

[g]  Plaos  of  «KecQtliif  cart! floats, 
— It  is  not  essential  to  the  validity 
of  the  organisation  of  a  corporation 
that  the  certificate  of  incorporation 
shall  be  executed  within  the  state, 
unless  It  is  so  required  by  the  stat- 
ute.    Humphreys  v.  Mooney,  6  Colo. 

38.  Cal. — Peo.  v.  Golden  Gate 
Lodge,  128  Cal.  257,  60  P  866:  Peo. 
V.  Monteclto  Water  Co.,  97  Cal.  276, 
32  P  236,  33  AmSR  172;  California 
Tel.,  etc.,  Co.  v.  Jordan,  19  Cal.  A. 
536.   126  P  598. 

Ctolo. — Peo.  v.  Cheeseman.  7  Colo. 
876,  3  P  716. 

Ind. — Indianapolis  Furnace,  etc, 
Co.  V.  Herkimer,  46  Ind.   142. 

Iowa. — Kaiser  v.  ■  Lawrence  Sav. 
Bank,  66  Iowa  104,  8  NW  772,  41 
AmR  86  (signature  without  acknowl- 
edgment Insufficient).. 

Md. — ^Hughes  V.  Antietam  Mfg.  <3o., 
84  Md.   316. 

Mich. — Carmody  v.  Powers,  60 
Mich.  26,  26  NW  801;  Doyle  v.  Misner, 
42  Mich.  332,  3   NW  968. 

N.  Y. — First  Baptist  Soc.  v.  Rapa- 
lee,   16  Wend.   606. 

Oh.— State  v.   Lee,   21  Oh.  St.  662. 


Bcribed  or  signed  by  the  corporators  or  members,  or 
a  certain  number  of  them,^  and  with  a  requirement 
that  it  shall  be  acknowledged^  or  verified  by  affi- 
davit.^^ Sometimes  the  statutes  contemplate  that 
an  election  of  officers  shall  precede  the  filing  of  the 

•Pa. — In  re  Bank  CHiarters,  12  Pa. 
Dlst.  722.  28  Pa.  Co.  187;  In  re  Peo- 
ole'B  Gas  Light,  etc,  Co.,  28  Pa.  Co. 

W.  Va. — (Jreenbrier  Industrial  Ex- 
position V.  Rodes,  87  W.  Va.  738,  17 
BE  305. 

[a]  Hnmbex  of  pacaoas  aokaowlp 
•dgug. — (1)  A  statute  providing  that 
any  five  or  more  persons  who  may 
desire  to  form  a  corporation  may 
make,  sign,  and  acknowledge  articles 
of  incorporation  does  not  require  the 
articles  to  be  acknowledged  by  all 
the  subscribers;  acknowledgment  by 
five  or  more  is  sufficient.  Hughes  v, 
Washington  County  Antietsim  Mfg. 
Co.,  34  Md.  816.  (3)  But  under  a 
statute  providing  that  articles  of  in- 
corporation must  be  subscril>ed  by 
five  or  more  persons,  and  acknowl- 
edged by  each,  articles  of  incorpora- 
tion signed  by  five  persons  and  ac- 
knowledged by  four  only  are  Insuffi- 
cient to  create  a  de  jure  corporation. 
Peo.  v.  Monteclto  Water  Co.,  97  Cal. 
276,  82  P  236,  33  AmSR  172. 

[b]  Who  may  take  aokaowledff- 
iiieii&— (1)  In  New  York  under  the 
statute  requiring  certificates  of  in- 
corporation to  be  executed  and  ac- 
knowledged by  fifteen  or  more  per- 
sons, the  acknowledgments  cannot 
be  taken  before  one  of  the  signers  of 
the  certificate.  Peo.  v.  Railroad 
Comrs.,  106  App.  Dlv.  273,  88  NYS 
584,  (2)  And  If  the  statute  requires 
the  instrument  to  be  acknowledged 
before  a  particular  officer,  it  cannot 
be  acknowledged  before  another  offi- 
cer, although  he  may  be  authorised 
to  take  acknowledgments  generally.- 
First  Baptist  Soc  v.  Rapalee,  16 
Wend.  (1^  T.)  606;  State  v.  Lee,  21 
Oh.  St.  668. 

[c]  OertUoaite  of  aokaowledf- 
taaat.— (1)  Under  Comp.  L.  (1871) 
t  2839,  requiring  that  articles  for  the 
organisation  oi  manufacturing  cor- 
porations should  be  acknowledged  be- 
fore some  officer  authorized  to  take 
acknowledgment  of  deeds,  and  >  2838 
providing  that,  before  such  corpora- 
tion should  commence  business,  the 
articles  should  be  filed  with  the  sec- 
retary of  state  and  county  clerk,  it 


was  held  that  a  certified  copy  of  ar- 
ticles of  incorporation  which  did  not 
contain  a  certificate  of  cudtnowledg- 
ment  was  not  admissible  as  evidence 
of  incorporation,  although  the  cer- 
tificate of  the  secretary  of  state  re- 
cited that  when  received  for  record 
they  were  accompanied  by  an  ac- 
knowledgment in  the  usual  form. 
Doyle  V.  Mizner,  42  Mich.  332,  3  NW 
968.  (2)  It  is  not  necessary  that  the 
certificate  of  acknowledgment  of  ar- 
ticles of  incorporation  shall  show 
that  the  persons  acknowledging  were 
personally  known  to  the  acknowl- 
edging officer  to  be  the  persons  who 
executed  the  articles.  Peo.  v.  Cheese- 
man.  7  Colo.  376,  3  P  716.  And  see 
Johnston  v.  Ewlng  B^male ,  Univ.,  86 
111.  618. 

rd]  OectUloate  not  part  of  ar> 
tloles, — In  California  it  was  held 
that,  since  the  statutes  enumerating 
the  matters  which  articles  of  Incor- 
poration mUst  contain  do  not  require 
that  the  certificates  of  acknowledg- 
ments of  the  execution  of  the  ar- 
ticles must  be  made  a  part  thereof, 
such  certificates  are  impliedly  ex- 
cluded as  a  necessary  part  of  the 
articles,  and  the  requirement  for  such 
an  acknowledgment  in  the  statute  Is 
to  be  regarded  as  intended  only  to 
supply  proper  proof  of  due  execu- 
tion. California  Tel.,  etc.,  Co.  v.  Jor- 
dan, 19  (Tal.  A.  536,   126  P  698. 

UaWlltj  oa  suTworlptlon  see  Infra 
7-Wi. 

37.  Wall  v.  Mines,  130  CaL  27,  61 
P  386;  Washington  City  Fifth  Bap- 
tist Church  V.  Baltimore,  etc.,  -~    "" 
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instrnment  of  inoorporation,  .and  require  that  the 
instrument  ahall  be  authenticated  by  the  signatures 
of  the  officers.'^ 

[$  146]  n.  Affldarits  Seanired  by  Statnte."  It 
is  also  neeeaeary  that  there  shall  be  a  substantial 
compliance  with  a  statutory  requirement  that  the 
corporators  shall  make  and  file  an  affidavit  as  to 
sntecriptions  for  stock,  or  payment  of  capital,  or 
snbBCiiptions,  or  a  certain  percentage  thereof,  or 
as  to  other  facts.^^  The  affidavit  required  by.  the 
statute  may  be  taken  before  any  magistrate  or 
officer  authorized  to  administer  oaths,  unless  it  is 
required  to  be  taken  before  a  particular  officer.** 


[(  147]  14.  Pnblication  of  Notice,  Articles,  Cer- 
tificate, or  Charter.  Whether  a  corporation  is  to  be 
formed  by  application  to  a  court  or  officer  for  a 
charter  or  certificate  of  incorporation,  or  by  filing 
articles  or  a  certificate  in  the  office  of  the  secretary 
of  state  or  other  office  prescribed  by  the  statute, 
,  there  must  be  a  substantial  compliance  with  a  pro- 
vision of  the  statute  requiring  publication  of  notice 
of  intention  to  apply  for  incorporation,"  or  publi- 
cation of  the  articles,  certificate  of  incorporation, 
or  charter,  or  other  notice  of  inoorporation  or  or- 
ganization,** unless  the  publication  is  required  as  a 
condition  subsequent  merely  as  distinguished  from 


Ca]  VazUloatlon  Ixr  proper  aniu- 
iMr  Is  necessary.  Peo.  v.  Oolden 
Gate  Lodge,  128  Cal.  257.  60  P  86S. 

JLStaavlta  reanlrea  tty  ststnt*  see 
Infra  t  146. 

38.  St.  Louis,  etc.,  R.  Co.  v.  South- 
western Tel.,  etc.,  Co.,  121  Fed.  276, 
68  CCA  198;  Boston  Acid  Mfg.  Co.  v. 
MorlnE,   IB  Oray   (Mass.)   211. 

[a]  OlBoial  tttlM^-Under  the  Ar- 
kansas statute  requiring  articles  of 
Incorporation  to  be  signed  by  the 
president  and  directors,  it  Is  suffl- 
cient  If  they  sign  the  same,  although 
they  do  not  affix  their  official  titles 
to  their  signatures.  St.  Louis,  etc., 
R.  Co.  V.  Southwestern  Tel.,  etc.,  Co., 
121  Fed.  276,  58  CCA  198. 

[b]  VThea  not  ra^nlrsd. — A  statute 
providing  that  any  five  or  more  per- 
sons who  may  desire  to  form  a  cor- 
poration may  make,  sign,  and  ac- 
knowledge articles  of  incorporation, 
and  providing  for  a  board  of  direc- 
tors who  shall  he  stockholders  in 
the  corboratlon,  and  who  shall  be, 
except  the  first  year,  annually  elected 
by  the  stockholders,  does  not  require 
an  acknowledgment  of  the  articles 
by  the  president  and  directors  for 
the  first  year.  Hughes  v.  Washing- 
ton County  Antletam  Mfg.  Co.,  31 
Md.  316. 

39.  varUloatlon  of  ortlalea  o*  oat- 
tlfloat*  see  supra  {  146. 

40b  State  V.  Citizens  Light,  etc., 
Co.,  172  Ala,  232,  65  S  193:  Peo.  v. 
Stockton,  etc.,  R.  Co.,  45  Cat.  SOS,  13 
AmR  178;  Monroe  v.  Ft.  Wayne,  etc., 
R.  Co.,  2S  Mich.  272:  Buffalo,  etc.,  R. 
Co.  V.  Hatch,  20  N.  T.  167;  Wood  v. 
JefCerson  County  Bank,  8  Cow.  (N. 
T.)   194. 

[a]    SnTwtaatial  aatd  mUBolMit  oom- 

ftluuio*. — (1)  Under  a  statute  provid- 
ng  that  there  shall  be  annexed  to 
the  articles  of  Incorporation  an  affi- 
davit setting  forth  in  substance  that 
the  stock  has  been  subscribed,  and 
that  ten  per  cent  In  cash  thereon  has 
been  actually  and  "in  good  faith 
paid,"  a  certificate  of  Incorporation 
complying  substantially  with  the 
statute  is  not  void  merely  because 
the  affidavit  omits  the  words  "In  good 
faith"  in  that  portion  of  the  affidavit 
relating  to  the  payment  of  the  ten 
per  cent.  Peo.  v.  Stockton,  etc.,  R. 
Co.,  46  Cal.  306,  13  AmR  178.  (2) 
Failure  of  the  affidavit  annexed  to 
the  articles  of  association  to  state 
that  the  payment  of  the  ten  per  cent 
of  the  capital  stock  required  by  the 
statute  had  been  made  to  the  direc- 
tors," and  "  in  good  faith,"  does  not 
render  the  incorporation  invalid,  as 
both  will  be  implied.  Buffalo,  etc., 
R.  Co.  V.  Hatch,  20  N.  T.  167. 

■nfllolencr  of  certtlleate  see  supra 
!  140. 

»nf -*•*"*■*  ana  e«>*  of  defeota 
see  Infra  t  161. 

41.  Wall  V.  Mines,  180  Cal.  27.  62 
P  386;  Ames  v.  Port  Huron  Log 
Driving,  etc,  Co.,  6  Mich.  266; 
Thomas  v.  Wilcox,  18  S.  D.  625,  101 
NW  1072. 

[a]  Mistaiitlal  aiUI  mifloUnt  ooou 
pUluue.^(l)  Under  a  statute  au- 
thorizing the  formation  of  logging 
companies  and  requiring  that  two  of 
the  directors  elected  at  the  first 
meeting  shall  make  an  affidavit  set- 
ting forth  that  all  prior  proceedings 


of  the  association  have  been  In  strict 
conformity  with  all  the  provisions 
of  the  act,  and  that  the  affidavit 
shall  be  indorsed  on;  or  annexed  to, 
its  articles  of  incorporation,  an  affi- 
davit in  the  terms  of  such  section  Is 
sufficient,  although  it  does  not  con- 
tain in  detail  a  statement  of  the  pro- 
ceedings had  in  the  formation  .of  the 
company.  Ames  v.  Port  Huron  Log 
Driving,  etc..  Co..  6  Mich.  266.  (2) 
And  under  a  statute  providing  that 
it  shall  bo  the  duty  or  the  secretary 
of  state,  on  an  application  for  a  cor- 
porate charter,  to  require  two  appli- 
cants therefor  to  make  oath  that 
such  corporation  is  not  being  form- 
ed for  the  purpose  of  enabling  sev- 
eral corporations  to  avoid  the  pro- 
visions of  the  act,  and  that  "if  such 
oath  or  affirmation  is  not  satisfac- 
tory the  Secretary  is  authorized  to 
withhold  such  charter,"  the  validity 
of  a  corporate  charter  is  not  affected 
by  the  fact  that  the  affidavit  of  one 
of  such  incorporators  contains  mat- 
ter not  necessary  to  its  compliance 
with  the  law.  Thomas  v.  Wilcox,  18 
S.  D.  626.  101  NW  1072. 

42.  Wood  V.  Jefferson  County 
Bank,  9  Cow.  (N.  T.)  194.  Compare 
supra  S  146  note  36. 

43.  In  re  St.  John's  Ben.'  Union, 
20  Pa.  Dist.  603;  In  re  National  Metal 
Edge  Box  Co.,  30  Pa.  Co.  273;  In  re 
Charter,  1  Del.  Co.  (Pa.)  415;  In  re 
Parrish  M.  B,  Church,  4  PittsbLeg 
JNS  (Pa.)  26i,  3  LuzLegReg  128; 
In  re  Enterprise  Mut.,  Ben.  Assoc, 
10  Phila.  (Pa.)  380;  In  re  Charter 
of  the  Church  of  the  Holy  Com- 
munion, 8  WklvNC  (Pa.)  867. 

[a]  PnbUoatloa  mnst  oomi^ljr  with 
•tatatsb — (1)  The  publication  of  such 
notice  must  comply  substantially 
with  the  statutory  requirements  as 
to  the  time,  duration,  and  mode  of 
the  publication.  In  re  Enterprise 
Mut.%en.  Assoc,  10  Phila.  (Pa.)  380 
(holding  that,  under  the  act  of  April 
29,  1874,  requiring  notice  of  an  appli- 
cation for  a  charter  to  be  published 
in  "two  newspapers  of  general  cir- 
culation," a  publication  In  one  news- 
paper of  general  circulation,  and  in 
the  Legal  Intelligencer,  was  not 
sufficient,  the  publication  in  the 
Legal  Intelligencer,  under  the  act  of 
1855  being  for  the  purpose  of  pro- 
viding a  convenient  medium  in  which 
members  of  the  bar  and  others  in- 
terested in  any  proceedings  of  the 
courts  may  look  ?or  legal  notices 
with  certainty);  In  re  Philadelphia 
Cniurch  Club,  37  WklvNC  (Pa.)  47 
(holding  that,  under  the  act  of  July 
2,  1896  [P.  L.  p  426],  providing  thai 
all  notices  required  to  be  published, 
by  law,  in  cities  of  the  first  and  sec- 
ond class,  shall,  in  addition  to  the 
publication  thereof  in  any  newspaper 
of  general  circulation  printed  in  the 
Kngllsh  language,  be  published  in  a 
daily  paper  published  In  the  German 
language,  etc.,  does  not  apply  to  an 
application  for  a  charter  of  a  cor- 
poration of  the  first  class).  (2)  It 
must  also  comply  as  to  the  matters 
set  forth  or  stated  in  the  published 
notice.  In  re  Parrish  M.  B.  Church, 
4  PittsbLegJNS  (Pa.)  204,  S  LusLeg 
Reg  128  (notice  defective  In  not 
stating  when  application  Is  intended 
to  be  made  and  in  not  setting  forth 


the  character  and  object  of  the  cor- 
poratioil);  In  re  Enterprise  Mut.  Ben. 
Assoc,  10  Phila.  (Pa.)  880  (notice 
must  specify  particularly  the  time 
and  placd  of  the  Intended  applica- 
tion). (3)  Publication  held  suffi- 
cient under  Pennsylvania  statute.  In 
re  St.  John's  Ben.  Union,  20  Fa.  Dist. 
503. 

[bl  Waiver,^— The  practice  prevail- 
ing in  the  office  of  the  secretary  of 
the  commonwealth  has  hitherto  been 
to  waive  the  advertising,  but  the  law 
expressly  requires  it.  In  re  National 
Metal  Edge  Box  Co.,  30  Pa.  Co.  273 
[overr  In  re  Sherman  Mfg.  Co.,  12 
Pa.  Co.  1651. 

[c]  assot  of  aotnal  notlee  and  ap- 
peanmoe  to  ooatest^— But  It  has  been 
held  that  a  charter  should  not  be  re- 
fused for  defects  In  the  notice,  with 
respect  to  the  time  and  place  of  ap- 
plying for  the  charter.  If  the  persons 
objecting  have  received  actual  notice 
and  appear  to  resist  the  allowance  of 
the  charter.  In  re  Charter.  1  Leg 
Rec  (Pa.)   133. 

[d]  KUrht  to  liurpeot  ehartsr. — In 
Pennsylvania,  under  the  act  of  April 
29,  1874,  requiring  notice  of  the  ob- 
jects of  a  proposed  charter  applied 
for,  the  public  have  a  right  to  Inspect 
it,  and  It  should  be  lodged  in  the 
prothonotary's  office.  In  re  C^harter 
of  the  Church  of  the  Holy  Com- 
munion, 8  WklyNC  (Pa.)  867.  See 
supra  I  125. 

[e]  Wliaa  a  fonifn  oozponttUm 
applies,  under  the  act  of  June  9, 
1881,  for  a  Pennsylvania  charter  and 
expressly  renounces  its  original  char- 
ter, it  comes  by  virtue  of  the  lan- 
guage of  {  1,  under  the  provisions  of 
the  act  of  April  29,  1874.  There  Is 
nothing  inconsistent  between  the  two 
acts,  one  being  silent  as  to  notice 
and  the  other  being  express  on  the 
point.  The  two  must  be  read  to- 
gether as  being  in  pari  materia.  In 
re  National  Metal  Bdge  Box  Co.,  80 
Pa.  Co.  278. 

44.  Bigelow  v.  Gregory,  73  111. 
197;  Ck>mmercial  Nat.  Bank  v.  Gllln- 
Bky,  142  Iowa  178,  120  NW  476,  184 
AmSR  406:  Clinton  Novelty  Iron 
Works  V.  Nelting,  184  Iowa  311,  111 
NW  974;  Berkson  v.  Anderson,  116 
Iowa  674,  87  NW  402;  Seaton  ▼. 
Grimm,  110  Iowa  145,  81  NW  226: 
Thornton  v  Balcom,  86  Iowa  198,  Sis 
NW  190;  Heuer  v.  Carmichael,  82 
Iowa  288,  47  NW  1034;  Clegg  v. 
Hamilton,  etc..  County  Grange  Co., 
61  Iowa  121,  15  NW  865;  Marshall 
v.  Harris,  6.6  Iowa  182,  7  NW  509; 
Bisfleld  ▼.  Kenworth,  60  Iowa  389; 
Heinig  v.  Adams,  etc.,  Mfg.  Co.,  81 
Ky.  300,  5  KyL  281,  317;  Bamberger 
V.  White,  6  KyL  298;  Robinson  v. 
Harris,  6  KyL  928,  12  Ky.  Op.  634; 
Unity  Ins.  Co.  v.  Cram,  43  N.  H. 
636. 

[a]  Btifflnlenny  of  «oaipUaa.ca  wltli 
Btatnte,! — (1)  Where  the  articles  of 
Incorporation  do  not  contain  all  the 
statements  which  the  statute  re- 
quires the  published  notice  to  con- 
tain, the  publication  of  the  articles 
In  lieu  of  such  notice  is  not  a  com- 
pliance with  the  statute,  but  the 
stockholders  remain  liable  to  cred- 
itors of  the  corporation  under  Code 
S  1068.  Heuer  v.  Carmichael,  82 
Iowa  288,    47   NW   1084.      (2)    There- 
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a  eondition  precedent,  in  which  case  f  ailnre  to  aom- 
ply  with  the  requirement  will  not  affect  the  exist- 
ence of  the  corporation  except  as  a^^inst  a  direct 
attack  by  the  state.** 

[f  1481  16.  Approival  of  Articles  and  Issne  or 
Qnurt  of  Oertiflcatek  Lioense,  or  Charter — a.  In 
QoieraL  By  court  'or  judge.  As  has  already  been 
stated,**  the  statutes  sometimes,  instead  of  per- 
mitting the  formation  of  corporations,  or  corpora- 
tions of  a  particular  kind,  by  merely  filing  articles 
or  a  certificate  or  charter  of  incozporation,  require 
that  an  application  shall  be  made  to,  and  the  pro- 


posed articles,  certificate,  or  charter  approved  by, 
a  court  or  judge,  and  sack  approval  is  necessary  to 
the  ci^eation  of  a  corporation  under  such  a  statute;*' 
and  the  proposed  articles,  certificate,  or  charter  will 
not  be  approved  in  the  absence  of  a  proper  appli- 
cation complying  substantially  with  the  statutory 
requirements  ;*'  or  if  the  articles,  certificate,  or  char- 
ter are  not  in  the  form  or  do  not  contain  the  state- 
ments or  showing  required  by  the  statute;**  or  if 
the  objects  of  the  proposed  corporation  are  Unas'- 
thori^ed  by  the  statute  or  unauthorized  provisions 
are  inserted  therein  ;*"  or  if  the  objects  or  provi- 


fore,  where  a  corporation.  Instead  of 
publtahtns  the  notice  required  by  the 
■tatute  publishes  Its  articles  of  In- 
corporation, and  It  does  not  ai>pear 
from  said  articles  -when  the  corpora- 
tion Is  to  besin  and  terminate,  nor 
where  Its  principal  place  of  business 
is  to  be,  there  la  not  a  substantial 
compliance  with  the  statute,  and  the 
stockholders  are  liable  for  the  cor- 
porate debts.  CXegg  v.  Hamilton, 
etc..  County  Grange  Co.,  SI  Iowa  121, 
IS  NW  &fi6.  (3)  And  so,  where  the 
articles  failed  to  fix  the  limit  of  In- 
debtedness which  the  corporation 
might  Incur.  Clegg  v.  Hamilton,  etc.. 
County  Grangre  Co.,  supra.  (4)  But 
vhere  the  articles  of  incorporation 
contain  all  that  is  required  by  the 
statute  requlrlOK  the  publication  of 
the  notice  of  the  fact  of  "the  incor- 
poration, then  the  publication  of  the 
articles  will  be  a  substantial  com- 
pliance with  so  much  of  the  statute 
as  relates  to  the  publication  of  the 
notice.  Heuer  v.  Carmlchael,  supra. 
(5)  It  was  so  held  where  the  paper 
that  was  published  was  a  synopsis 
or  abstract  of  the  article,  but  con- 
tained all  that  the  statute  relating 
to  the  publication  required.  Thorn- 
ton V  Balcom.  86  Iowa  198,  62  NW 
1$0.  (8)  'Where  the  publication  had 
been  commenced,  although  not  com- 
pleted, within  the  ninety  days  pre- 
scribed by  the  statute.  It  was  held 
that  corporate  liability  had  attached 
and  that  the  stockholders  were  not 
personally  liable  to  the  creditors  of 
the  company.  Thornton  v.  Balcom, 
supra.  (7)  So  In  Seaton  v.  Grimm, 
110  Iowa  146,  81  NW  225,  under  Code 
(1871)  {{  1062-1064,  1068,  providing 
that  notice  of  incorporation  must  be 
published  for  four  successive  weeks 
and  must  state  whether  private  prop- 
erty is  to  be  exempt  from  corporate 
debts;  that  the  corporation  may  com-' 
mence  business  as  soon  as  Its  articles 
are  filed  In  the  recorder's  ofnce:  that 
Its  acts  shall  be  valid  If  the  publica- 
tion is  made  and  the  articles  filed 
with  the  secretary  of  state  within 
three  months  of  the  flllng  in  the  re- 
corder's office;  and  that  a  failure  to 
comply  substantially  with  such  pro- 
visions' renders  the  stockholders  in- 
dividually liable  for  the  corporation's 
debts.  It  was  held  that  the  stockhold. 
ers  did  not  become  liable  for  cor- 
porate debts  which  accrued  In  favor 
of  other  stockholders  after  the  pub- 
lication of  the  notice  of  incorporation, 
although  the  creditors  knew  that  the 
notice  was  not  published  until  after 
the  expiration  of  three  months  from 
the  flllng  of  the  articles,  since  pub- 
lication before  the  creation  of  the 
debts  was  a  substantial  compliance 
with  the  statutes,  and  as  the  object 
of  the  statutes  was  to  inform  per- 
sons dealing  with  the  corporation 
that  they  were  dealing  with  a  cor- 
poration, and  not  a  natural  person. 
(8)  Kotice  held  sufficient  see  also 
Commercial  Nat.  Bank  v  Gllinsky, 
142  Iowa  178,  120  NW  47«,  184  AmSR 
iM^  (9)  Under  Code  {  1613,  requir- 
ing publication  of  a  notice  of  Incor- 
poration to  contain,  among  other 
things,  "whether  private  property  is 
to  be  exempt  from  corporate  debts." 
and  proof  of  such  publication  by  affl- 
davlf,  {  1*1<  providing  that  failure 
to  substantially  comply  with  the  re- 
qnirement  shall  render  the  individual 
property  of  the  stockholdecs  liable 
lor  the  corporate  debts,  a  notice  that 


the  private  property  of  stockholders 
Is  exempt  from  corporate  "suits"  is 
not  fatally  defective,  being  equiva- 
lent to  saying  that  the  debts  of  the 
corporation  may  not  be  enforced 
against  the  stockholders.  Commer- 
cial Nat.  Bank  v.  Gilinsky,  142  Iowa 
178.  120  NW  476.  134  AmSR  406. 

[bl  Puhlleatlon  of  notlo*  of  or- 
gajiliatloii. — In  Kentucky,  under  Gen. 
St.  c  56  ti  E,  6,  requiring  notice 
of  the  organization  of  a  corporation, 
giving  its  name,  object,  and  the 
amount  of  capital  stock,  to  be  pub- 
lished in  a  newspaper  for  a  stated 
time,  within  three  months  after  the 
organization,  a  corporation  has  no 
existence  as  such  until  the  publica- 
tion of  such  notice,  although  all 
other  acts  essential  to  the  creation 
of  a  corporation  have  been  performed. 
Heinle  v.  Adams,  etc..  Mfg.  Co.,  81 
Ky.  300,  B  KvL  281.  817, 

[c]  Ijengta  of  publloattMi^-'Under 
the  Kentucky  statute  requiring  that 
notice  of  the  incorporation  or  .organ- 
ization of  a  company  shall  be  pub- 
lished for  "at  least  four  weeks,  .  a 
publication  for  a  shorter  time  will 
not  suffice.  Bamberger  v.  White,  6 
KyL.  292. 

[d]  In  wliat  p«p«r, — Under  a  stat- 
ute providing  that  a  notice  of  incor- 
poration must  be  published  in  some 
newspaper  as  convenient  as  practi- 
cable to  the  principal  place  of  busi- 
ness of  the  corporation,  the  publica- 
tion of  such  notice  In  a  newspaper 
published  weekly  in  a  small  town 
more  than  sixty  miles  by  rail  from 
the  place  of  business  of  a  corporation 
is  not  such  a  publication  as  to  meet 
the  requirements  of  the  statute, 
when  the  corporation's  place  of  busi- 
ness is  in  a  large  commercial  city, 
having  a  number  of  daily  newspapers 
with  a  large  circulation,  and  numer- 
ous other  papers  of  more  or  less  gen- 
eral circulation.  Berkson  v.  Ander- 
son, 116  Iowa  674,  87  NW  402.  To 
same  effect  Clinton  Novelty  Iron 
Works  v.  Nelting,  184  Iowa  ill.  111 
NW  974. 

[el  PoMln«  notlca  ia  aOOltlOB  to 
publioatlon. — under  a  statute  requir- 
ing notice  of  the  formation  of  cer- 
tain corporatlons.to  be  given,  by  pub- 
lishing in  a  newspaper  for  a  stated 
time,  a  notice  giving  the  name  and 
object  of  the  corporation,  and  by 
posting  a  like  notice  in  one  or  more 
public  places  of  the  town  in  which 
the  corporation  is  located,  the  publi- 
cation of  such  notice  in  a  newspaper 
for  the  required  time,  without  the 
posting  thereof  in  a  public  place  in 
the  town,  is  insufficient.  Unity  Ins. 
Co.  v.  Cram,  43  N.  H.  636. 

[f]  AilUlsvlt  of  i^liUaatloii. — ^Un- 
der Code  i  1613,  requiring  the  publi- 
cation of  a  notice  of  incorporation  for 
four  weeks,  the  notice  to  contain  the 
name  of  the  corporation,  etc.,  and  re- 
quiring proof  of  such  publication  by 
affidavit,  to  be  flled  with  the  secre- 
tary of  state,  i  1614  providing  that 
the  corporation  may  commence  busi- 
ness as  soon  as  the  certificate  is  is- 
sued by  the  secretary  of  state,  and 
its  acts  shall  be  valid  If  the  publica- 
tion in  a  newspaper  is  made  within 
three  months  from  the  date  of  such 
certificate,  and  J  1616  providing  that 
failure  to  substantially  comply  with 
the  foregoing  requirements  "shall 
render  the  individual  property  of  the 
stockholders  liable  for  the  corporate 
debts,"  it  was  held  that,  sinoe  the  ob- 


ject of  the  publication  is  to  inform 
parties  dealing  with  the  corporation 
of  its  corporate  character,  and  since 
no  time  is  fixed  within  which  the  affi- 
davit must  be  flled,  the  requirement 
of  S  1613  as  to  the  flllng  is  directory 
and  not  mandatory.  Commercial  Nat. 
Bank  v.  Gllinsky.  142  Iowa  178,  120 
NW  476,  134  AmSK  406. 

4ft.  Walton  v.  Riley,  86  Ky.  418,  » 
SW  605.  9  KyL  29;  Holmes  v.  Gllll- 
iknd,  41  Barb.  (N.  T.)  E68  (where 
publication  of  the  articles  of  asso- 
ciation was  required  "before  com- 
mencing business"  only);  C!arolina 
Tennessee  Power  Oa.  v.  Hiawassee 
River  Power  Co.,  176  N.  C  668,  »» 
SB  99.     And  see  generally  supra  I 

4(8.    See  supra  (  124. 

47.  See  cases  Infra  tUIs  section, 

48.  See  supra  {   180  et  seq. 

49.  Matter  of  Wendover  Athletic 
Assoc,  70  Misc.  273.  128  NTS  651;  In 
re  Brotherly  Unity  Ben.  Assoc,  38 
Pa.  299:  In  re  Butchers'  Ben.  Assoc. 
No.  1.  38  Pa.  298;  In  re  Decorative 
Trades  Assoc,  18  Pa.  Dlst.  503,  38 
Pa.  Co.  665;  In  re  Society  Prindpesso 
Montenegro  Savoya,  6  Fa.  DisL  486; 
In  re  Italian  Mut.  Ben.  Assoc,  4  Pa. 
Dlst  867;  In  re  Lodge  Duch  Novo 
Doby  See,  8  Pa.  Dlst.  216.  12  Pa.  Co. 
662;  In  re  Richmond  Retail  Coal  Co.. 

9  Pa.  Co.  172:  In  re  Stevedores'  Ben. 
Assoc.  14  Phlla.  (Pa.)  130:  In  re 
Philadelphia  Journalists  Fund,  8 
Phlla.    (Pa.)   272. 

^  [a]  BrwniMs  and  t&texUiMAtlons 
have  been  held  ground  for  refusing 
a  charter.  In  re  Zion  Church 
Charter,  6  Pa.  Dlst  780;  In  re 
Columbus  Italian-American  Citizens' 
Assoc,   30   PittsbLegJNS    (Pa.)   47. 

BeqnlHtaa  and  sninolwuiy  of  ar- 
Uolas,  certlflcate,  or  oharter  and  9ar- 
tlonlar  defects  see  supra  J  J  130-148. 
_  BO.  Philadelphia  Medical  College's 
Case,  8  Whart  (Pa.)  446;  In  re. 
Charter  Application,  21  Pa.  Dlst. 
1196;  In  re  Master  Granite,  etc.. 
Stone  Cutters'  Assoc,  9  Pa.  Dlst. 
867.  28  Pa.  Co.  617;  In  re  Appli- 
cation for  Charter.  6  Pa.  Dlst 
243-  In  re  Qermanla'  Sangerbund. 
2  Pa.  Dlst  73,  12  Pa.  Co.  89; 
In  re  Pennsylvania  State  Sports- 
men's Assoc,  1  Pa.  Dlst.  768.  11 
Pa.  Oo.  676;  In  re  Itallo-Amerlcan 
Ben.  Retail  Liquor  Dealers'  Assoc, 
87  Pa.  Co.  629;  In  re  Ton-a-lu-ka 
Club.  12  Pa.  Co.  26;  In  re  Central 
Democratic  Assoc,  8  Pa.  CIo.  892;  In 
re  North  Fifth  St  Mut.  Land  Assoc, 
8  Pa.  Cto.  17;  Solebniy  Mut  Pro- 
tective Assoc,  8  Pa.  Co.  687.  8 
Montg.  66,  4  Pa.  C.  PI.  11,  3  Del.  Co. 
139;  In  re  Delaware  County  Union 
League,  1  Del.  Co  (Pa.)  21;  In  re 
Helping-Hand  Marriage  Assoc,  15 
Phjla-.  (Pa.)  644-  Matter  of  Mutual 
Aid  Assoc,  of  North  America,  IB 
J^"?^^.JP*'    '^5;    Co™-    V.    Conover, 

10  Phlla.  (Pa.)  66  (unauthorized 
provision  that  each  share  should  be 
entitled  to  one  vote)-  In  re  Phila- 
delphia Journalists  Fund,  8  Phlla. 
(Pa.)  272  (for  specified  object  and 
also  for  objects  to  be  declared  In  the 
future).  And  see  cases  In  following 
note. 

'What  pnnosra  az«  avthoxlaed  or 
naanthonzea  see  supra  {  118  et  seq. 

Speelfjrliiff  more  than  one  pwpoa* 
see  supra  {  121. 

BSeet  ot  inoludlng  lllagal  or  na- 
authoilsed  matter  see  supra  {  18S. 
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sions  are  anlavful  or,  by  express  ptrovision  in  Penn- 
sylTaaia,  if  it  does  not  appear  that  they  are  lawful 
and  not  injurious  to  the  eommunity.'^    To  this  ex- 


tent the  court  or  judge  has  a  discretion  and  is  bound 
to  investigate  beyond  the  face  of  the  proposed  char- 
ter, if  the  circumstances  connected  with  or  sur- 


61.  In  re  Co-op.  Law  Co.,  198  N. 
T.  479,  92  NE  15,  139  AmSR  S39,  32 
LHANS  66,  19  AnnCas  879  [afl  136 
App.  Dlv.  918,  120  NTS  1120V,  Matter 
of  A^dath  Hakehiipth.  18  Misc.  717, 
42  NTS  986;  Pennsylvania  Chiro- 
practors' Assoc.'B,  App.  243  Pa.  547, 
90  A  835[aff  22  Pa.  Dist.  B59];  In 
re  First  Church  of  Christ,  Scientist, 
205  Pa.  643,  56  A  536,  97  AmSR  753, 
6$  LRA  411;  Philadelphia  Medical 
College's  Case,  3  Whart.  (Pa.)  445; 
In  re  Decorative  Trades  Assoc,  18 
Dlst.  673,  13  Fa.  Co.  148:  In  re 
Celtic  Club,  16  Pa.  Dlst.  630;  In  re 
Society  Prlnclpesso-  Montene^o  Sa- 
voya,  6  Pa.  Dlst.  486.  28  PlttsbLeg 
JNS  42;  German  Evangellcan  Luth- 
eran Church  Pet.,  6  Pa.  Dlst.  412, 
20  Pa.  Co.  472;  In  re  Russian- 
American  Guards'  Charter,  8  Pa. 
Pa.  Dlst.  S73.  18  Pa.  Co.  148;  In  re 
Lodge  Duch  Nove  Doby  Soo.,  3  Pa. 
Dist.  215,  12  Pa.  Co.  662;  In  re  Du- 
quesne  College,  2  Pa.  Dlst.  K65,  12 
Pa.  Co.  491:  In  re  Chines^  Club,  1 
Pa.  Dlst.  84;  In  re  Itallo-Amerlcan 
Ben.  Retail  Liquor  Dealers'  Assoc, 
87  Pa.  Co.  629;  In  re  Wllmerdlng 
Lodge  L.  O.  M.,  37  Pa.  Co.  628;  In  re 
North  Forest  Cemetery  Assoc,  36 
Pa.  Co.  676:  In  re  Mlddletown  County 
Club,  30  Pa.  Co.  174;  In  re  Pt. 
Washington  .Historical  Soc,  20  Pa. 
Co.  84;  In  re  St.  Ladlslaus  Roman 
Catholic  Sick,  etc.,  Assoc,  19  Pa.  Co. 
26:  In  re  Richmond  Retail  Coal  Co., 

9  Pa.  Co.  172;  In  re  Central  Demo- 
cratic Assoc,  8  Pa.  Co.  392;  Sole- 
bnry  Mut.  Protective  Assoc,  3  Pa. 
Co.  637,  3  Montg.  66,  4  Pa.  C.  PI.  11, 
3  Del.  Co.  139;  In  re  Helping-Hand 
Marrige  Assoc,  16  Phlla.  (Pa.)  644; 
Matter  of  Mutual  Aid  Assoc,  of 
North  America,  15  Phlla.'  (Pa.)  626; 
In  re  American  Electropathic  Inst., 
14  Phlla.  (Pa.)  128;  Com.  v.  Conover, 

10  Phlla.  (Pa.)  66;  In  re  Rev.  David 
'Mulholland  /Benev.    Soc,    10    Phlla. 

(Pa.)  19. 

[a]  In  V«w  Toxfc. — (1)  In  this 
state  it  has  been  held  that  a  justice 
of  the  supreme  court  ■will  not  ap- 
prove a  certificate  of  incorporation  of 
a  membership  corporation  where  it 
requires  the  annual  meetings  for  the 
transaction  of  secular  business  to  be 
held  on  Sunday.  Matter  of  Agudath 
Hakehlloth,  18  Misc.  717,  42  NTS  985. 
(2)  And  under  Pen.  L.  (Consol.  L. 
c  40)  i  280,  as  added  by  L.  (1909) 
c   483,   making   It  unlawful   for   any 

•  corporation  to  practice  law,  but  pro- 
yiding  that  the  section  shall  not  ap- 
ply to  any  corporation  engaged  In  a 
business  authorized  by  the  provisions 
of  any  existing  statute,  nor  to  cor- 
porations organized  for  benevolent  or 
charitable  purposes  or  for  the  pur- 
pose of  assisting  persons  without 
means  In  the  pursuit  of  any  civil 
remedies,  whose  existence,  incorpo- 
ration, or  organization  may  be  ap- 
proved by  the  appellate  division  of 
the  supreme  court,  the  appellate  divi- 
sion has  no  power  to  approve  a  cor- 
f oration  organized  to  practice  law. 
n  re  Co-op.  Law  Co.,  198  N.  T.  479, 
92  NE  16,  IS^AmSR  839,  32  LRANS 
65,  19  AnnCas  879  taft  order.  136  App. 
Dlv.  918,  120  NTS  1120].  See  supra 
{  119. 

[b]  Xa  Fenasylvuiia^— (1)  In  this 
state,  the  act  of  1874  and  its  supple- 
ments, providing  for  the  approval 
and  granting  of  charters  of  Incorpo- 
ration for  certain  corporations  on  ap- 
plication to  the  court  of  common 
pleas,  requires  for  such  approval,  not 
only  that  the  certificate  of  incorpo- 
ration shall  be  In  proper  form  and 
within  the  purposes  named  in  the 
statute,  but  also  that  it  "shall  ap- 
pear lawful  and  not  Injurious  to  the 
community."  Act  April  29,  1874  (P. 
L.  p  78  S  3).  And  see  Pennsylvania 
cases  supra  this  note.  (2)  And  under 
this  provision  the  courts  have  held 
that  a  charter  must  be  refused  In  the 
following  cases:     Where  it  undertook 


to  confer  powers  or  privileges  be- 
yond those  authorized  by  the  statute. 
Philadelphia  Medical  College's  Case, 
3  Whart.  (Pa.)  445;  Cora.  v.  Conover, 
10  Phlla.  (Pa.)  65:  and  other  cases 
supra  note  50.  (3)  Where  it  pro- 
vided that  each  share  should  be  en- 
titled to  one  vote,  thus  giving  more 
than  one  vote  to  a  member  having 
more  than  one  share,  such  a  pro- 
vision being  unauthorized  by  the 
statute.  Com.  v.  Conover,  supra.  (4) 
Where  it  authorized  the  corporation 
to  confer  degrees  In  medicine  or  sur- 
gery, in  excess  of  the  authority  con- 
ferred by  the  statute  and  contrary  to 
the  policy  of  the  laws  regulating  the 
practice  of  medicine  and  surgery. 
Philadelphia  Medical  College's  Case, 
3  Whart.  (Pa.)  446.  Compare  In  re 
Medlco-Cnilrurglcal  College,  190  Pa. 
121,  42  A  524  (where  a  college  cre- 
ated by  a  special  act  was  authorized 
thereby  to  confer  "degrees  in  medi- 
cine," and  it  was  held  that  this  in- 
cluded the  pc^wer  to  confer  degrees 
in  dental  surgery  and  pharmacy,  so 
as  to  authorize  an  amendment  of  Its 
charter  to  conform  to  the  powers  so 
conferred.  (6)  Where  It  authorized 
the  corporation  to  confer  degrees  in 
medicine  or  electricity  as  a  curative 
agent.  In  re  American  Electropathic 
Inst.,  14  Phlla.  (Pa.)  128.  (6)  Where 
It  was  sought  to  Incorporate  an  edu- 
cational institution  and  to  clothe  the 
directors  with  a  broad  power  to  con- 
fer degrees.  In  re  Duquesne  College, 
2  Pa.  Dist.  555,  12  Pa.  0>.  491.  (7) 
Wher6  it  appeared  that  the  appli- 
cants for  a  charter  for  a  chiroprac- 
tors' association  were  treating  dis- 
eases by  such  method  but  had  ac- 
quired no  legal  stfitus  as  medical 
practitioners.  Pennsylvania  Chiro- 
practors' Assoc's  App.,  243  Pa.  647, 
90  A  335  [aff  22  Pa.  Dist.  669].  (8> 
Where  It  was  sought  to  create  a  cor- 

f>oratlon  for  the  purpose  of  teach- 
ng,  encouraging,  and  promoting  the 
practice  of  treating  diseases  by 
prayer,  etc.,  according  to  the  doctrine 
of  the  christian  science  church,  since 
such  practice  is  opposed  to  the  gen- 
eral policy  of  the  state  in  reference 
to  the  existence  and  treatment  of 
diseases.  In  re  First  Church  of 
Christ,  Scientist,  205  Pa.  543,  66  A 
636,  97  AmSR  753,  63  LRA  411  [aR 
27  Pa.  Co.  661];  In  re  First  Church 
of  Christ.  Scientist.  6  Pa.  Dist.  745, 
20  Pa.  Co.  241,  41  WklyNCas  269. 
(9)  Where  it  was  sought  to  incorpo- 
rate a  mutual  marriage  benefit  asso- 
ciation, the  objects  of  the  associa- 
tion being  regarded  as  against  public 
policy.  In  re  Helping-Hand  Marriage 
Assoc.  15  Phlla.  (Pa.)  644;  Matter 
of  Mutual  Aid  Assoc,  of  North  Amer- 
ica, 15  Phlla.  (Pa.)-  625.  (10)  Where 
the  Intended  corporators  were  natives 
of  a  foreign  country,  organized  for 
the  purpose  of  arming,  drilling,  and 
disciplining  as  a  military  company. 
In  ra  Russian-American  Guards' 
Charter,  3  Pa.  Dlst.  673,  13  Pa.  Co. 
148.  (11)  Also  in  other  cases  where 
the  application  was  for  a  charter  for 
a  military  organization  whose  mem- 
bers were  to  be  independent  of  the 
national  guard  of  the  state  and  not 
subject  to  the  military  law  and  usage 
of  the  state  and  national  govern- 
ments, such  a  corporation  being 
against  public  policy.  In  re  Company 
D  Irish  Volunteers.  21  Pa.  Dlst.  913. 
(12)  Where  the  charter  contained  a 
provision  that  membership  should  be 
forfeited  on  enlistment  in  the  army 
or    navy,    this    being    against    public 

gollcy.  In  re  Rev.  David  Mulholland 
lenev.  Soc,  10  Phlla.  (Pa.)  19.  (13) 
Where  It  was  sought  to  Incorporate 
a  hospital  to  provide  a  home,  during 
their  pregnancy  and  confinement,  for 
Impecunious  unmarried  women  who 
for  the  first  time  should  become 
pregnant,  and  send  them  out  into  the 
world  In  the  guise  of  virtuous  women 


of  unblemished   reputation.   It  being 

E reposed,  not  to  retain  the  children 
orn  In  the  institution,  but  that  the 
mothers  shoul<^  take  them,  as  such  a 
course  would  result  In  a  fraud  on  the 
community  and  also  in  the  mothers 
having  an  incentive  to  get  rid  of 
their  children  to  screen  themselves 
In  re  Prince  of  Peace  Hospital,  11 
Pa.  Dlst.  242,  27  Pa.  Oo.  142.  (14) 
Where  It  was  the  purpose  of  the  as- 
sociation to  form  a  combination  to 
regulate  the  price  and  control  the 
supply  of  a  commodity,  such  a  com- 
bination being  contrary  to  public 
^^Y,  and  Illegal.  In  re  Richmond 
Retail  Coal  Co..  9  Pa.  Co.  172.  (16) 
Where  the  circumstances  raised  an 
inference  that  the  real  purpose  was 
to  regulate  trade  and  commerce  and 
to  create  a  monopoly.  In  re  Decora- 
tive Trades  Assoc,  18  Pa;  DIat.  603. 
86  Pa.  Co.  655.  (16)  Where  It  seemed 
to  the  court  probable  from  the  pro- 
posed charter  of  a  social  club  and 
the  circumstances  in  evidence,  includ- 
ing the  temporary  character  of  the 
membership  and  the  fact  that  the 
only  requlrraient  for  membership 
was  that '  the  proposed  members 
should  be  male  adults  above  the  age 
of  twenty-one,  that  Intoxicating 
liquors  would  be  sold  or  supplied  to 
members,  although  the  proposed 
charter  expressly  provided  otherwise. 
In  re  Celtic  Club  Charter,  16  Pa. 
Dlst.  630.  (17)  Where  the  object  of 
the  proposed  corporation  was,  or 
might  be,  the  reduction  of  a  public 
lake  to  a  private  dominion.  In  re 
Lake  Wynola  Assoc,  8  Pa.  Co.  626 
(18-)  Where  the  charter  appeared  to 
be  applied  for  by  aliens,  the  court 
presuming  alienage  from  the  alien 
names  of  the  Intended  corporators. 
In  re  St.  Ladislaus  Roman  -Catholic 
Sick,  etc.,  Assoc,  19  Pa.  Co.  26.  And 
see  supra  H  76,  122.  (19)  Where 
the  applicants  could  not  speak  and 
write  the  English  language.  In  re 
Society  Prlnclpesso  Montenegro 
Savoya,  8  Pa.  Dlst.  486,  28  PittsbLSB 
JNS  42.  (20)  Where  tke  charter  re- 
quired the  use  of  the  Hungarian  and 
prohibited  the  use  of  the  English 
language.  In  re  St.  Ladislaus  Ro- 
man Catholic  Sick,  etc.,  Assoc.  Char- 
ter, 19  Pa.  Co.  26.  (21)  Where  the 
charter  of  a  religious  society  re- 
quired all  services,  teachings,  and 
business  to  be  conducted  In  the  Ger- 
man language.  German  Evangelical 
Lutheran  Church's  Pet.,  6  Pa,  Dlst. 
412.  20  Pa.  Co.  472.  (22)  Where  the 
certificate  for  a  cemetery  associa- 
tion provided  that  the  directors 
should  be  elected  by  the  trustees  of 
a  particular  church  corporation.  In 
re  North  Forest  Cemetery  Assoc's 
Charter,  36  Pa.  Co.  676.  (23)  Where 
the  charter  conferred  the  power  of 
Insurance  against  risks  arising 
through  theft,  without  including  the 
power  to  prevent  and  punish  theft. 
Solebury  Mut.  Protective  Assoc,  3 
Pa.  Co.  637,  3  Montg.  66,  4  Pa.  CS. 
PI.  11,  8  Del.  Co.  139.  (24)  Where 
the  application  provided  for  capital 
stock  to  be  divided  among  the  five 
incorporators  who  were  the  officers 
of  the  proposed  corporation,  but 
made  no  provision  for  the  admission 
of  new  members.  In  re  Ft.  Wash- 
ington Historical  Soc.  20  Pa.  Co.  84. 
(25)  Where  the  proposed  charter  for 
a  church  contained  a  clause  prohibit- 
ing It  from  disposing  of  its  real  es- 
tate without  the  consent  of  the  con- 
vention of  the  church  within  the 
state,  or  its  standing  committee,  the 
statute  expressly  requiring  insertion 
in  such  a  charter  of  a  provision  se- 
curing to  the  lay  members  the  right 
of  alienation.  In  re  St.  Paul's 
Church,  30  Pa.  162.  (26)  Where  it 
did  not  contain  such  provision  as 
required  by  the  statute.  In  re  Alex- 
ander Presb.   Church,   30   Pa.    164. 
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roonding  the  application,  or  the  objections  niade, 
make  it  proper  to  enter  into  such  investigation  to 
determine  whether  approval  should  be  given  or  with- 
held." But  if  the  proposed  charter  or  certificate  is 
in  proper  form  and  the  objects  appear  to  be  clearly 
within  the  statute  and  lawful,  and  not  injurious  to 
the  community,  there  is  no  further  discretion,  and 
the  charter  must  be  approved.'' 

By  officer.  There  are  also  statutes  which  provide 
for  application  to  the  governor,  secretary  of  state, 
or  other  officer,  or  for  approval  by  him  of  the  arti- 
cles, certificate,  or  charter,"  or  which  provide  for 


the  filing  of  the  articles,  certificate,  or  charter  mth 
the  secretary  of  state  or  other  officer,  and  expressly 
or  impliedly  permit  him  to  refuse  to  file  the  same 
if  it  is  not  in  piv^r  form  or  does  not  come  within 
the  statute.^  Under  such  a  statute  he  may  and 
should  refuse  to  approve  articles  or  a  certificate  or 
charter  if  it  is  not  In  proper  form  and  in  accord- 
ance with  the  statutory  requirements;'*  if  it  is  for 
a  purpose  which  is  unauthorized  by  the  statute  or 
contains  nnauthorized  provisions;'^  if  it  is  for  an 
unlawful  purpose  or  contains  unlawful  provisions;** 
or,  in  Pennsylvania,  where  it  plainly  appears  from 


What  piazporas  ara  lawful  or  niu 
iMrtnl  8e«  Bupra  i  119.. 

MMt  of  tnnlnning  lllagai  or  on- 
astbtelsaa  mattar  see  9upra  J  136. 

sa.  In  re  Central  Democratic 
Assoc,  8  Pa.  Co.  SS2;  and  other  cases 
In  preceding  notes. 

S3L  In  re  Deutach-Amerlkanlscher 
Volksfest-Verein,  200  Pa.  143.  49  A 
949;  In  re  Philadelphia  Rooting,  etc., 
Contractors'  Assoc,  200  Pa.  ill,  49 
A  894;  In  re  Oalcland  Cemetery  Co., 
12  Pa.  Co.  145  (cemetery  companies). 

[a]  boorporatton  asad  not  ha 
aaosaaarT'^— (1)  In  Pennsylvania  the 
lower  courts  have  held  in  a  number 
of  cases  that  a  charter  would  not  be 
granted  unless  it  appeared  that  there 
was  some  necessity  for  incorpora- 
tion; that  it  must  appear  that  some 
object  would  be  effected  thereby 
which  could  not  be  obtained  without 
incorporation.  In  -re  Deutsch-Ameri- 
kaolscher  Volksfest-Verein,  200  Pa. 
143.  49  A  949  [rev  9  Fa.  Dist.  753, 
24  Fa.  Oo.  489].  And  see  In  re  J.  O. 
U.  A  M.,  10  Pa.  Dist.  5:  In  re  Italian 
HuL  Ben.  Assoc,  4  Pa.  Dist.  357; 
In  re  LiOdge  Duch  Kove  Doby,  3  Pa. 
Dist.  215.  12  Pa.  Co.  562:  In  re  Chi- 
nese Club,  1  Pa.  Dist.  84;  In  re  Ac- 
countants' Assoc,  18  Pa.  Co.  159;  In 
re  Ton-a-lu-ka  Club,   12   Pa.   Co.    26. 

(2)  But  the  first  case  above  cited 
was  reversed,  and  the  others  In  effect 
overruled  on  this  point  by  In  re 
Deutsch-Amerlkanlschert  Volksfest- 
Verein,  200  Pa.  14S,  49  A  949,  and  it 
was  held  that  the  absence  of  neces- 
sity for  a  charter  for  a  social  club 
Is  no  valid  reason  for  refusal  of  a 
charter,  as  there  is  no  such  require- 
ment in  the  statute.  The  court  said 
in  this  case  (page  145):  "The  privi- 
lege of  incorporation,  and  the  re- 
quirements to  obtain  it,  are  wholly 
statutory.  The  courts  are  not  en- 
titled to  srant  or  refuse  the  right 
except  upon  legal  grounds,  and  the 
requirements  fixed  by  law  can  neither 
be  dispensed  with,  nor  added  to. 
Section  2  of  the  Act  of  April  29, 
1874,  P.  L..  73,  authorizes  charters  of 
incorporation,  'for  the  maintenance 
of  a  club  for  soclai  enjoyments.'  The 
court  undoubtedly  may  and  should 
look  into  the  nature  of  the  proposed 
social  enjoyment,  to  see  that  it  is 
lawful  and  not  injurious  to  the 
community,'  and  may  require  spe- 
ciflc  statements  and  evidence  to  that 
end.  But  necessity  is  not  one  of  the 
requirements,  and  it  Is  doubtful  if  it 
ever  could  be  shown  in  the  case  of 
purely  social  clubs.  To  require  it 
therefore  would  be  practically  to  re- 
peal that  clause  of  the  statute." 

lb]  Ottur  JasaflMaat  gxonnda  tot 
tttnmilt  Hy  It  is  no  valid  reason 
for  refusing  a  charter  that  the  name 
of  the  proposed  corporation  is  in  a 
foreign  language.  In  re  Deutsch- 
Ameiikanischer  Volksfest-Verein,  200 
Pa.  143,  49  A  949  [rev  9  Pa.  Dist 
753,  24  Pa.  <3o.  4891.  (2)  That  the 
name  of  the  proposed  corporation 
had  been'  used  by  another  institution 
from  1844  to  1883,  and  said  institu- 
tion had  been  Incorporated  into  an- 
other college.  Is  not  a  sufficient  rea- 
son for  refusing  to  grant  a  charter 
to  a  new  corporation  with  the  old 
same  or  title.  In  re  Duquesne  Col- 
lege, 2  Pa.  Dist.   566,  12  Pa.  Co.   491. 

(3)  And  the  incorporation  of  an  as- 
sociation   whose    purposes    shall    be 


boating,  and  other  Innocent  and  ath- 
letic sports,  including  a  club  for  such 
purposes,  and  the  preservation  of 
flsh,"  not  being  inj<irlous  to  the  com- ' 
munity,  should  be  granted  under  the 
act  of  April  29,  1874.  An  intention 
to  reduce  a  public  lake  to  private 
dominion  is  not  presumed.  In  re 
Lake  Wynola  Assoc,  3  Pa.  Co.  626. 
(4)  It  was  also  held  that  the  court 
will  grant  a  charter  of  the  first  class 
to  a  club  organized  "to  promote  the 
growing  and  culture  of  game  flsh  and 
the  maintenance  of  a  suitable  stream 
for  the  purpose  of  catching  game 
flsh,"  and  that  the  alleged  fact  that 
the  club  intended  to  endeavor  to  take 
a  particular  stream  and  close  it  to 
the  public  could  not  be  considered  in 
the  proceedings  to  secure  the  char- 
ter (In  re  Marsh  Creek  Fishing 
Club's  Charter,  36  Pa.  Co.  593),  (5) 
and  that  a  charter  would  not  be  re- 
fused because  the  proposed  corpora- 
tion was  seeking  to  obtain  tite  prop- 
erty of  an  existing  corporation  and 
a  bill  in  equity  was  pending  to  re- 
strain the  officers  of  the  latter  from 
diverting  said  property  to  the  for- 
mer (In  re  St.  John's  Ben.  Union,  20 
Pa.  Dist.  603). 

[c]  Savazal  ootporattons  for  same 
ptirvosa.— In  Pennsylvania,  where 
two  applications  for  charters  of  in- 
corporation disclose  suljstantially  the 
same  lawful  purposes,  and  are  both 
in  proper  form,  the  only  difference 
between  them  being  as  to  the  con- 
stitution of  the  board  of  directors, 
the  court  will  grant  both  charters,  as 
it  has  no  concern  with  the  methods 
by  which  the  purposes  are  to  be  car- 
ried out.  In  re  Pittsburgh  Public 
School  Teachers'  Retirement  Fund 
Assoc,  17  Pa.   Dist.  867. 

54.  La. — ^Field  V.  Cooks,  16  La. 
Ann.  153  (holding  that  the  certiflcate 
of  the  district  attorney  or  district 
Judge,  required  by  statute,  was  a 
condition  precedent). 
,  Me. — Richmond  Factory  Assoc,  v. 
Clarke,  61  Me.  351  (certiflvate  of 
attorney-general  required  by  statute, 
and  held  a  condition  precedent  to  in- 
corporation). 

Nebr. — State  v.  Northwestern 
Trust  Co.,  72  Nebr.  497,  101  NW  14. 

Pa. — In  re  New  Gas  Light  Co.,  7 
Pa.  Dist.  151,  21  Pa.  Co.  369,  1  Dauph. 
Co.  22;  In  re  Seneca  Bridge  Co.,  1 
Pa.  Dist.  416,  11  Pa.  Co.  337,  30 
WklyNC  200. 

Tex. — Beach  v.  McKay,  191  SW 
567., 

See  also  supra  8  129. 

[a]  fii  Wateaaks  installment  in- 
vestment companies  must  obtain  the 
a(>proval  of  the  state  banking  boaj-d 
as  a  prerequisite  to  corporate  ex- 
istence. State  V.  Northwestern  Trust 
Co.,  72  Nebr.  497,  101  NW  14. 

SB.  Dancy  v.  Clark,  24  App.  (D. 
C.>  487;  Cheaney  v.  Brnner,  141  Ky. 
32,  132  SW  167;  Peo.  y.  Nelson,  46 
N.  T.  477  [rev  11  AbbPrNS  108  (rev 
60  Barb.  169,  S  Lans.  394,  10  AbbPr 
NS  200)]-!  Peo.  v.  Whalen,  119  App. 
Dlv.  749,  104  NTS  656  [aff  56  Misc. 
278,  106  NTS  434,  and  aff  189  N.  Y. 
560  mem,  82  NB  1131  mem];  Miller 
v.  Tod,  96  Tex.  404,  67  SW  483.  And 
see  other  cases  in  the  notes  follow- 
ing. 

[a]  Bffaet  of  oonaaat  and  m- 
provat  of  Jnsttea^— In  New  Tork, 
where   a   statute    (L.    [1848]    c   319) 


"the  maintenance  of  a  private  park    authorized  the  creation  of  corpora- 
at  a  take,  with  facilities  for  skating,  |  tions   for  Itanevolent   or    charitable 


purposes  by  the  filing  of  a  certificate 
of  Incorporation  with  the  secretary 
of  state,  but  required  the  written 
consent  and  approbation  of  a  Justice 
of  the  supreme  court  in  order  that 
the  same  might  be  filed,  it  was  held 
that  such  consent  and  approbation 
was  merely  one  of  the  conditions 
precedent  to  the  right  to  file  the  eer- 
tificate,  and  cumulative  to  the  other 
requisites  of  the  act,  and  that  it  de- 
cided nothing  and  was  not  conclusive 
either  on  the  public  or  on  the  secre- 
tary of  state,  and  therefore  the  see-, 
retary  of  state  was  not  concluded  by 
such  consent  and  approval  from 
questioning  the  objects  of  the  pro- 
posed -  corporation,  and  might  refuse 
to  file  the  certiflcate  on  the  ground 
that  the  objects  of  the  corporation 
were  not  within  the  statute.  Peo.  v. 
Nelson,  46  N.  Y.  477  [rev  11  AbbPr 
NS  106  (rev  60  Barb.  159,  3  Lans. 
394,  10  AbbPrNS  200)].  To  same 
effect  Peo.  v.  Rice,  68  Hun  24,  22 
NTS  681. 

56.  Ky. — Cheaney  v.  Bniner,  141 
Ky.   32,   132   SW   167. 

N.  T.— Peo.  V.  Rice,  68  Hun  24,  22 
NTS  631. 

Oh.— State  V.  Taylor,  66  Oh.  St  61, 
44   NK  618. 

Pa. — In  re  New  Oils  Light  Co.,  7 
Pa.  Diet.  161,  21  Pa.  Co.  869,  1 
Dauph.  Co.  22. 

Tex. — Smith  v.  Wortham,  106  Tex. 
106,  167  SW  740   (certificate  or  arti- 
cles not  setting  forth  the  purposes  of  ' 
the   corporation   with  sulncient  defl- 
nltpness). 

67.  D.  C. — ^Dancy  v.  Clark,  24 
App.   487. 

111.— Peo.  v.  Rose,  188  111.  268,  69 
NE   432. 

Mich. — Isle  Royale  Land  Corp. 
Co.  V.  Secretary  of  State,  76  Mich. 
162.  43  NW  14. 

N.  T.— Peo.  V.  Nelson,  46  N.  Y. 
477  [rev  11  AbbPrNS  106  (rev  60 
Barb.  169,  3  Lans.  394,  10  AbbPrNS 
200)];  Peo.  v.  Rice,  68  Hun  24,  22 
NYS   631. 

Oh. — State  V.  Taylor,  66  Oh.  St.  61, 
44    NS   613. 

Pa. — In  re  W.  B.  Urling  Co.,  13  Pa. 
Dist.  534,  20  Pa.  Co.  90,  7  Dauph.  Co. 
283;  In  re  New  Gas  Light  Co.,  7  Pa. 
Dist.  151.  21  Pa.  Co.  369,  1  Dauph. 
Co.  22;  In  re  Duquesne  College,  2 
Pa.  Dist.  556,  12  Pa.  Co.  491;  In  re 
North  Fifth  St.  Mut.  Land  Assoc,  8 
Pa.  Co.   17.  , 

What  pniposes  are  anthorizad  or 
imaatlionzaa  see  supra  t  118  et  seq. 

Bffeot  of  laolnd^iff  lllsgal  or  u- 
authorlisd  matter  see  supra  i  136. 

SpaotfTlBar  more  than  oaa  pnrpoaa 
see  supra   i   121. 

58.  Peo.  v.  Whalen,  119  App.  Dlv. 
749,  104  NTS  666  [aff  56  M&c  278, 
106  NYS  434,  and  aff  189  N.  T.  660 
mem,  82  NE  1131  mem];  In  re  W.  B. 
Urling  Co.,  13  Pa.  Dist.  634,  30  Pa. 
Co.  90,  7  Dauph.  Co.  283;  Miller  v. 
"Tod,  95  Tex.  404,  67  8W  483:  Beach 
v.  McKay,    (Tex.)   191   SW  657. 

[a]  ArallcatloBa  of  mle^— (1) 
Thus  in  New  York,  under  the  Gen- 
eral Corporation  Law  (L.  [1892] 
c  687  i  6),  providing  that  every  cer- 
tiflcate of  incorporation  shall  be 
filed  in  the  offlce  of  the  secretary 
of  state  and  shall  be  duly  recorded 
by  him,  the  Business  (Corporations 
Law  (L.  [18921  c  691  {  2),  providing 
that  the  certiilcate  of  incort>oration 
sliall  contain  the  purpose  for  which 
It  is  to  l>e  formed,  and  that  it  may 
contain  any  other  provision  for  the 
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the  charter  itaelf  tliat  the  ftmetions  of  the  proposed 
corporation  are  impossible  of  performance."*  Bnt 
if  the  proposed  articles,  certificate,  or  charter  is  in 
proper  form  and  is  for  an  authorized  and  lawfnl 

Purpose,  he  is  bound  to  approve  the  same.'"  In 
'ennsylvania,  on  application  for  approval  of  a  char- 
ter, the  executive  department  cannot  go  outside  of 
the  application  and  proposed  charter  and  determine 
disputed  questions  of  fact  on  the  evidence,  but  such 
questions  must  be  left  for  the  courts  after  the  char- 
ter has  been  granted;'^  nor  can  the  executive  de- 
partment deal  with  questions  of  engineering,  of  law, 
or  of  public  policy  in  passing  on  an  application  for 
a  charter  which  complies  with  statutory  require- 
ments."* 


[i  149]  b.  Gnat  or  lame  of  Certificate,  licenae, 
or  Charter,  sad  Effect  Thereof.  When  the  statute 
requires  the  granting  of  a  charter  or  the  issuing  of 
a  certificate  or  license  by  a  court  or  officer,  it  is  a 
condition  precedent  to  corporate  existence,^  unless 
a  contrary  intent  op.  the  part  of  the  legislature  ap- 
pears from  the  statute ,  and  it  must  comply  sub- 
stantially with  the  requirements  of  the  statute.'^ 
On  the  other  hand,  as  a  rule,  such  charter  or  certifi- 
cate, if  it  does  comply  with  the  statute,  is  conclu- 
sive evidence  of  corporate  existence,'  and  of  com- 
pliance with  the  prior  Btep>s  prescribed  by  the  stat- 
ute, except  as  against  a  direct  attack  by  the  state." 
In  Pennsylvania  the  court  may  insert  proper  restric- 
tive stipulations  in  a  proposed  charter  before  ap- 


regulation  of  Its  business  and  the 
limitation  of  its  powers  not  ezempt- 
ing  from  any  obllgatioa  Imposed  by 
law,  and  the  Stock  Corporation  Law 
(L..  [1901]  c  180  i  33),  providing 
that  a  domestic  corporation  who-se 
principal  tangible  property  is  located, 
and  whose  principal,  business  Is  car- 
.  rled  on,  in  an  adjoinlntr  state  may, 
with  the  consent  of  ninety-flve  per 
cent  of  its  capital  stock,  sell  its 
property  situated  without  the  state 
to  a  corporation  organized  under  the 
laws  of  such  adjoining  state,  It  was 
held  that  a  clause  of  articles  of  In- 
corporation that  the  property  of  the 
proposed  corporation  might  be  sold 
to  a  foreign  corporation  with  the 
consent  of  two  thirds  of  the  capital 
stock  was  contrary  to  the  policy  of 
the  state;  and  hence  the  secretary  of 
state  was  without  authority  to  file 
the'  same  and  could  not  be  com- 
pelled to  do  so  by  mandamus.  Peo. , 
V.  Whalen,  119  App.  Div.  749,  104 
NTS  556  [aft  56  Misc.  278,  106  NTS 
434,  and  afT  189  N.  T.  B60  mem,  82 
NB  1131  mem].  (2)  And  in  Pennsyl- 
vania a  charter  was  refused  where 
it  sought  to  create  a  corporation  for 
the  purpose  of  buying  and  selling 
municipal  bonds  and  other  securities, 
and  stocks,  bonds,  mortgages,  and 
commercial  paper,  since,  aside  from 
its  not  being  authorized  by  the  stat- 
ute. It  was  in  conflict  with  the  leg- 
islative policy  as  Indicated  by  the 
statutes  requiring  the  licensing  of 
stock  and  exchange  brokers.  In  re 
W.  B.  Urllng  Co.,  13  Pa.  Dlst.  534, 
30  Pa.  Co.  90,  7  Dauph.  Co.  283.  (3) 
A  charter  was  also  refused  where  it 
abpeared  from  the  application  and 
charter  itself  that  it  granted  a 
franchise  in  conflict  with  a  prior 
grant  of  an  exclusive  franchise  to 
another  corporation.  -Union  Water 
Co.  V.  Bdgeworth  Water  Co..  X  Pa. 
Dlst.  B38,  12  Pa.  Co.  61,  30  WklyNC 
S71.  And  see  supra  i  137.  (4)  But 
the  executive  department  does  not 
determine  disputed  questions  of  fact. 
See  infra  this  section  text  and  note 
61.  (5)  And  in  Texas  It  was  held 
that,  in  view  of  Vernon  Sayles  Civ 
St.  Annot.  [1914]  arts  1126,  1128, 
the  secretary  of  state  was  within  his 
rights  in  refusing  to  issue  a  charter 
to  a  company  where  It  Involved  ac- 
ceptance of  a  patent  at  the  value  of 
sixty-four  thousand  and  flfty  dollars, 
cuid  evidence  was  not  satisfactory 
to  him  that  the  patent  had  such 
value.  Beach  v.  McKay,  (Tex.)  191 
SW   557.  .  _^, 

What  vDipoMa  •>•  lawful  or  un- 
lawful see  supra  i  119. 

Bffsot  of  Inclndliiff  lllsffal  or  nn- 
authoxissd  mattar  see  supra  |  136. 

TzanoUa*  la  violation  of  valid 
piior  ffzant  of  •zolnaiv*  franeUi*  to 
aaotlur  corporation  see  supra  9  137. 

69.  In  re  Donora  Light,  etc.,  Co., 
12  Pa.  Dist.  115,  27  Pa.  Co.   522. 

[a]  XUaatCfttion. — Thus  it  has 
been  held  that  a  charter  fixing  at 
ten  hundred  dollars  the  total  capital 
of  a  corporation  which  proposed  to 
furnish  heat,  light,  and  power  to  a 
municipality  could  not  be  approved. 
In  re  Donora  Light,  etc.,  Co.,  12  Pa. 
Dlst.  115,  27  Pa.  Co.  463. 


eo.  In  re  Street  R.  Charters,  12 
Pa.  Dist.  464,  28  Pa.  Co.  161;  In  re 
Seneca  Bridge  Co.,  1  Pa.  Dlst.  416,  11 
Pa.  Co.  337,  30  WklyNC  200;  In  re 
Camp  Hill  Tump.  Road  Co.,  28  Pa. 
Co.  527;  Monongahela  Water  Co.  v. 
South  Side  Water  Co.,  15  Pa.  Co.  603: 
and  other  cases  in  the  following 
note. 

[a]  VosaiU*  futnx*  violation  of 
law.— Where  applications  are  in  due 
form,  and  the  purpose  of  the  char- 
ter asked  for  is  within  the  terms  of 
the  law,  and  the  amount  of  capital 
subscribed  seems  prima  facie  suf- 
flcient  for  the  purpose,  the  state  de- 
partment will  not  refuse  a  charter 
because  there  is  an  apprehension 
that  the  applicants  contemplate  do- 
ing something  In  violation  of  law, 
or  may  perform  acts  ultra  vires.  In 
re  Street  R.  Charters,  12  Pa,  Dist. 
464,  28  Pa.  Co.  151;  In  re  Sowego 
Water,   etc.,   Co.,    18  Pa.  Co.   179. 

61.  In  re  Street  R.  Charters,  12 
Pa.  Dlst  454,  28  Pa.  Co.  161;  In  re 
New' Gas  Light  Co.,  7  Pa.  DlsL  151, 
21  Pa.  Co.  369,  1  Dauph.  Co.  22; 
Union  Water  Co.  v.  Edgeworth  Water 
Co.,  1  Pa.  01st.  536,  12  Pa.  Co.  61, 
30  WklyNC  371;  In  re  Park  Incline 
.Plane  Co.,  1  Pa.  Dlst.  535,  11  Pa.  Co. 
486,  30  WklyNC  256;  Granite  Water 
Co.  v.  Glrard  Water  Co..  1  Pa.  Dlst. 
534,  12  Pa.  Co.  63,  SO  WklyNC  417; 
In  re  Seneca  Bridge  Co.,  1  Pa.  Dist. 
416,  11  Pa.  Co.  337,  30  WklyNC  200; 
In  re  Harrlsburg,  etc.,  St.  R.  Co.,  29 
Pa.  Co.  83;  In  re  Camp  Hill  Turnp. 
Road  COj  28  Pa.  Co.  527;  West  Ches- 
ter St.  R.  Co.  v.  Griest,  27  Pa.  Co. 
427;  New  Castle  Water  Co.  v.  West 
New  Castle  Water  Co.,  18  Pa.  Co. 
498;  Monongahela  Water  Co.  v.  South 
Side  Water  Co.,  16  Pa.  Co.  603;  In 
re  Payette  Fuel  Gas  Co^  11  Pa.  Co. 
488;  In  re  Brvn  Mawr  Water  Co.,  10 
Pa.  Co.  670;  Mitcheson  v.  Harlan,  8 
Phila.   (Pa.)   385. 

[a]  Applleationa  of  ml*. — (1) 
Thus  where  a  water  supply  company 
applies  for  a  charter  under  the  act 
of  April  29,  1874,  covering  the  iden- 
tical territory  embraced  in  a  pre- 
vious exclusive  charter  to  a  like 
company,  the  charter  will  be  re- 
fused, although  there  is  testimony 
that  the  first  company  has  failed  to 
supply  the  public  with  water  and 
has  never  attempted  to  acquire  the 
necessary  supplies  for  that  purpose. 
Union  water  Co.  v.  Bdgeworth  Water 
Co.,  1  Pa.  Dlst.  636.  80  WklyNC  371. 
(2)  It  manifestly  follows  from  this 
that  the  application  must  show  on 
Its  face  a  clear  right  to  the  char- 
ter; and  in  order  that  it  may  ap- 
pear whether  or  not  it  will  conflict 
with  a  charter  previously  granted 
to  another  company,  if  it  is  a  water 
supply  company,  a  gas  company,  or 
the  like,  the  district  which  it  is  pro- 
posed to  supply  must  be  specifically 
defined  in  the  application.  In  re  New 
Gas  Light  Co.,  7  Pa.  Dlst.  151.  (3) 
Thus  an  application  for  the  charter 
of  a  water  company  which  shows 
only  that  the  company  desires  to 
take  water  from  a  certain  stream  be- 
tween epecifled  townships,  without 
stating  where  the  company  is  lo- 
cated,   or   into   what   town,  borough. 


city,  or  district  it  proposes  to  intra- 
duce  water,  was  refused.  In  re  Per- 
kiomen  Water  Storage,  etc.,  Co..  2 
Pa.  Dist.  466,  32  WklyNC  280.  (4) 
The  governor  has  no  discretion  to  re- 
fuse a  charter  because  it  is  alleged 
that  It  will  be  inconvenient  to  an 
existing  company,  is  unnecessary. 
will  not  pay,  will  make  the  stock 
of  an  old  corporation  worthless,  will 
take  land  absolutely  necessary  for 
the  purposes  of  a  railroad,  or,  in  the 
case  of  an  application  for  a  charter 
for  a  bridge,  that  the  proposed 
bridge  will  obstruct  the  approach  to 
an  existing  bridge,  where  the  objec- 
tions are  not  apparent  from  the  ap- 
plicaUon  itself.  In  re  Seneca  Bridge 
Co.,  1  Pa.  Dlst.  416,  11  Pa.  Co.  337, 
SO   WklyNC   200. 

62.  In  re  Camp  Hill  Tump.  Road 
Co.,  28  Pa.  Co.  527.  And  see  In  re 
Street  R.  Charters.  12  Pa.  Dist.  454, 
28  Pa.  Co.  161:  West  Chester  St  R. 
Co.  v.  Griest,  27  Pa.  Co.  427. 

63.  U.  S. — Ryland  v.  Hollinger, 
117  Fed.  216,  54  CCA  248  (Missouri 
statute). 

Cal.— Wall  v.  Mines,  130  Cal.  27. 
62  P  386. 

111. — Stowe  V.  Flagg,  72  HI.  897 
(issue  of  license  by  clerk  of  court 
required   by  statute). 

La. — Field  v.  Cooks,  16  La.  Ann. 
163. 

Me. — Richmond  Factory  Assoc  v. 
Clarke,  61  Me.  351. 

Mo. — Boatmen's  Bank  v.  Gillespie, 
209    Mo.    217,    108    SW   76. 

Mont. — Merges  v.  Altenbrand,  46 
Mont  365,  123  P  21. 

64.  Sparks  v.  Woodstock  Iron, 
etc..  Co.,  87  Ala.  294,  6  S  196  (hold- 
ing that,  where  a  corporation  takes 
all  proper  steps  toward  its  organiza- 
tion, as  required  by  statute,  it  is 
fully  incorporated,  even  though  the 
probate  Judge,  although  requested  to, 
lias  not  Issued  the  certificate  of  In- 
corporation required  by  Code  i  1807, 
providing  that  the  Judge  shall  certify 
"upon  the  completion  of  the  organ- 
ization," that  they  are  organized 
under  the  law,  and  are  authorized  to 
do  business);  Muehlenbeck  v.  Baby- 
lon, etc.,  R.  Co.,  26  Misc.  136,  65  NTS 
1023  (holding  that  the  issuing  of  a 
certlflcate  by  railroad  commissioners 
is   not  a   condition   precedent). 

6B.  See  aitatutory  provisions  and 
cases  infra  this  note. 

[a]  T—nIng  in  dupUoat*^— That  a 
certlflcate  of  Incorporation  under  I 
18  of  the  Companies'  Act  of  Great 
Britain  may  be  issued  In  duplicate, 
although  this  is  not  expressly  au- 
thorized by  the  act,  and  at  any 
length  of  time  after  the  memo- 
randum of  association  is  registered 
in  the  office  of  the  registrar  see 
Dundee  Mortg.,  etc.,  Co.,  v.  Cooper, 
26  Fed.  665. 

66.  Ryland  v.  HolUnger,  117  Fed. 
216,  54  CCA  248  (under  Missouri 
statute);  Boatmen's  Bank  v,  Gil- 
lespie, 209  Mo.  217,  108  SW  74; 
Deadwood  First  Nat.  Bank  v.  Rocke- 
feller, 195  Mo.  15,  93  SW  761:  Dem- 
arest  v.  Flack,  128  N.  T.  205,  28 
NB  646.  13  LRA  854  [aft  16  Daly 
337,  11  NTS  83];  Bowman  v.  Secular 
Society,  [1917]  A.  C.  406. 


For  latMT  ea«M>  dcvalopauata  and  ebaafMi  in  the  law  see  cumulative  Anootationa,  same  title,  page  and  note  number. 
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proving  the  same."  In  Teimessee  the  chanceiy 
conrt,  in  granting  a  decree  or  charter  of  incorpora- 
tion, although  aeoording  to  judicial  forms,  acts  min- 
isterially and  cannot  depart  in  snbstanee  from  the 
petition." 

[i  150]  16.  SeTOcatioa  of  Certificate,  Ltcenae, 
or  Charter.  The  power  of  a  court  or  officer  to  re- 
voke a  certificate,  license,  or  charter  after  issuing 
or  g^ranting  the  same  depends  upon  the  statute  and 
is  limited  thereby." 

[i  151]  17.  Amendmrat  of  AppUcation,  Articlea, 
Ooiaflcaite,  or  pharter,  and  dure  of  Defects."*  The 
statutes  in  some  jurisdictions  contain  provisions  for 
the  enre  of  defects  in  the  application  for  incorpora- 
tion or  in  the  artieles  of  association,  certificate  of 
incorporation,  or  charter,  by  an  amendment  by  the 
parties  themselves,  or  on  application  to  a  court,  and 
such  an  amendment .  will  relate  back  and  cure  de- 
fects which  are  within  the  statute.'^  But  in  the 
absence  of  statutory  authority  therefor,  an  applica- 
tion   or    instrument    of    incorporation    cannot    be 


amended  in  a  matraial  respect  after  it  has  been 
filed,  so  as  to  relate  back  to  the  date  of  the  original 
filing,  but  there  must  be  a  new  application  or  in- 
strument drawn  up,  signed,  acknowledged  or  veri- 
fied, and  filed  as  required  by  the  statute  in  the  case 
of  an  original,  and  in  such  case  the  right  of  priority, 
or  the  incorporation,  as  the  case  may  be,  will  date 
from  the  filing  of  the  amended  application  or  in- 
strument and  not  from  the  filing  of  the  original.''* 
In  Pennsylvania,  on  application  to  the  executive  de- 
partment for  approval  of  a  charter,  the  applTcation 
cannot  be  amended  in  a  material  respect  after  it  has 
been  filed  and  advertised,  so  as  to  relate  back  to  the 
date  of  filing  of  the  original  application  and  retain 
all  rights  of  priority,  even  on  advertising  the 
amended  application  for  the  statutory  period,  there 
being  no  provision  therefor  in  the  statute;"  but 
on  application  to  a  court  for  approval  of  a  (barter, 
the  court  may  allow  an  amendment  before  approv- 
ing the  same.^* 
[f  1521   18.  Recording  or  Filing  of  Articles,  Oer- 


k 


07.    In     re    Moose    Home    Assoc.  < 
Charter.   285  Pa.   404,  84  A  402. 

[a]  T-»t»»<*t««y  yaany  liteome.— In 
Pennsylvania  (1)  It  Is  the  duty  of 
the  court  In  grrantlng  a  charter  of 
incorporation  for  any  purpose  to 
limit  the  yearly  Income  or  such  cor- 
poration other  than  from  real  estate 
to  such  sum  as  In  the  opinion  of  the 
court  will  not  be  Injurious  or  preju- 
dlr-lal  to  the  community.  In  re 
Mlddletovn  Country  Club,  30  Pa.  Co. 
174  (under  the  act  of  Febr.  20,  1854). 
'2)  The  better  practice  Is  to  set 
orth    In    the    certlflcate    Itself    the 

limit  of  such  income,  instead  of  the 
court  flxlnK  the  limit  in  the  decree 
of  approvaJ,  since  such  practice  af- 
fords an  opportunity  for  exception 
and  hearing:  thereon.  If  desired.  In 
re  Hlddletown  Country  Club,  supra. 

[b]  memtadettvu  attpalatton  as  to 
iaioilemtlMg  Uqnon.— Where  the 
petitioners  for  a  charter  for  a  cor- 
poration of  the  first  class  make  it 
appear  to  the  court  that  they  do  not 
desire  or  Intend  that  intoxicating 
liquora  shall  be  furnished ,  or  per- 
mitted on  the  premises  of  the  cor- 
poration, and  the  court  in  grantinK 
the  charter  inserts  a  restrictive  stip- 
ulation as  to  intoxicating  liquors,  the 
court  cannot  subsequently  be  con- 
victed of  an  abuse  of  discretion  in 
refusing  to  strike  such  stipulation 
from  the  charter.  In  re  Moose  Home 
Assoc.  Charter,  226  Pa.  404,  84  A  402. 

es.  state  V.  Vanderbilt  Univ.,  129 
Tenn.  279,  164  SW  1151. 

ee.  Illinois  Watch  Case  Co.  v. 
Pearson,  140  111.  423,  81  NE  400,  16 
LRA  429. 

[a]  Xn  XUlnols  the  secretary  of 
state  who  has  issued  a  license  for 
the  orKanisation  of  a  corporation  has 
no  power  to  revoke  such  license,  ex- 
cept where  the  corporation  fails  to 
complete  its  organization  and  to  pro- 
ceed to  business  within  the  two  years 
allowed  by  statute  for  that  purpose. 
Illinois  Watch  Case  Co.  v.  Pearson, 
140  III.    423,  31  NB  400,   16  LRA  429. 

[b]  Xn  Vennaylvaala,  where  a 
court    grants   a   certificate   of   incor- 

'  poratlon  to  a  company  claiming  to  be 
a  beneficial  association,  within  the 
meaning  of  the  act  of  1874,  }  2,  but 
on  learning  that  the  only  persons 
lilcely  to  be  benefited  by  its  scheme 
are  the  officers,  who  are  to  be  so 
benefited  at  the  expense  of  confiding 
people,  the  certificate  may  be  re- 
voked as  granted  improvidently  and 
withont  authority,  and  hence  as  void 
ab  initio.  In  re  National  Indemn., 
etc,  Co.,   142   Pa.  460,   21  A  879. 

70.  AaModauats  aftev  Inooxpoza- 
tfam  see  infra  |  184  et  seq. 

Aauadnuatta  r«1— sing  nonooa- 
— Hiir  aataortbam  see  infra  ii  904, 
90S. 

Ooz*  of  Oafeota  ^  Isglalataiw  see 
infra  8   212  et  seq. 

n.  G«lders  v.  BUte,  164  Ala.  682, 
61  8  SSS;  Stat*  v.  Collaa,  160  Ala. 


BIB,  43  S  190;  Matter  of  New  York 
Cable,  R.  Co.,  109  N.  T.  32,  15  NB 
882  (but  holding  that  the  general 
statute  allowing  cure  of  defects  by 
amendment  [L..  (1870)  c  185]  did  not 
apply  to  corporations  under  the 
Rapid  Transit  Act  [L.  (1875)  c  606]; 
Warner  v.  Callender,  20  Oh.  St.  190. 
[a]  Vhat  defaots  mw  be  owred.— 
(1)  Under  the  New  fork  statute 
(L.  [1892]  c  687  {  T)  providing  that, 
"If  In  the  original  or  amended  cer- 
tificate of  incorporation  of  any  cor- 
poration, or  if  in  a  supplemental 
certificate  of  any  corporation,  any 
Informality  exist,  or  if  any  such 
certlflcate  contain  any  matter  not 
authorized  by  law  to  be  stated 
therein,  or  if  the  proof  or  acknowl- 
edgment therof  shall  be  defective, 
the  corporators  or  directors  of  the 
corporation  may  make  and  file  an 
amended  certlflcate  correcting  such 
Informality  or  defect  or  striking  out 
such  unauthorized  matter,"  only  de- 
fects, informalities,  or  mistakes  can 
be  so  corrected:  and  an  amended  cer- 
tificate cannot  be  filed  to  cure  radical 
and  fatal  defects  not  due  to  mistakes 
and  which  rendered  the  original  cer- 
tificate void,  or  to  change  substanti- 
ally the  powers  of  the  corporation. 
In  re  New  York  Cable  R.  Co..  109 
N.  Y.  32,  16  NB  882;  Matter  of  River- 
head,  etc.,  R.  Co.,  86  App.  Dlv.  614, 
616,  55  NTS  938.  (2)  Thus  the  stat- 
ute does  not  entitle  a  railroad  com- 
pany to  change  the  route  or  termini 
of  Its  road  under  the  pretense  of 
making' such  an  amendment.  Matter 
of  Riverhead.  etc.,  R.  Co.,  supra.  See 
also  In  re  New  York,  etc.,  R.  <3o., 
25  Hun  558  [aff  88  N.  Y.  279].  (3) 
In  Alabama  the  word  "void"  In  Code 
(1896)  i  1286,  providing  that  no  cer- 
tlflcate of  Incorporation  shall  Issue 
when  the  corporate  name  assumed 
Is  that  of  a  person  or  firm,  unless 
there  is  joined  thereto  some  word 
designating  the  business  to  be  car- 
ried on,  followed  by  the  word  "com- 
pany" or  "corporation,"  and  if  any 
corporation  shall  fall  to  comply  with 
this  quallflcatlon  its  organization  is 
void,  is  used  in  the  sense  of  "void- 
able," and  under  {  1282  (Code  [1907] 
i  3461)  providing  that,  when  any 
corporation  fails  to  comply  with  the 
requirements  of  the  statute  In  its 
organization,  the  failure  may  be 
remedied  by  flling  with  the  probate 
judge  who  issued  the  certificate  of 
Incorporation  a  statement  setting 
forth  the  omlasion  and  supplying  the 
same,  an  incorporation  under  the 
name  "Jebeles  &  Collaa  Company"  is 
not  void,  but  voidable,  so  that  the 
defect  may  be  remedied  by  Inserting 
the  word  "Confectionery"  after  the 
names  "Jelieles  &  Collaa."  and  be- 
fore the  word  "Company."  State 
V.  Collaa,  150  Ala.  516,  43  8 
190.  (4)  And  where  a  corporation 
has  failed  to  comply  with  the  statute 
requiring  the  certtfloate  of  iacorporai- 


tion  to  be  signed  by  the  subscribers 
to  the  capital  stock,  this  defect  is 
remedied  by  filing  a  statement  under 
oath  of  the  president  of  the  com- 
pany that  the  error  was  accidental 
and  an  Instrument  signed  by  each  of 
the  subscribers  to  the  capital  stock 
of  the  company  named  In  the  certifi- 
cate of  incorporation  setting  forth 
their  desire  to  supply  the  omission 
and  to  confirm  in  all  respects  the 
Incorporation  of  the  company.  Geld- 
ers  V.  State,  164  Ala.  592,  51  S  232. 
(6)  And  In  Ohio,  where  the  statutory 
certlflcate  of  parties  organizing  a 
railroad  corporation  was  defective  in 
that  It  was  not  sealed,  the  want  of 
a  seal  was  held  to  be  such  a  defect 
or  omission  as  might  be  remedied  to 
give  effect  to  the  instrument,  under 
the  provisions  of  the  act  of  March 
10,  1859,  providing  that  It  should  be 
competent  for  the  courts  to  give  a 
full  efTect  to  defective  Instruments 
in  accordance  with  the  Intention  of 
the  parties,  Warner  v.  Cullender,  20 
Oh.  St.  190. 

7a.  In  re  New  York  Cable  R.  Co., 
109  N.  Y.  82,  40,  16  NB  882-  Peo.  v. 
Railroad  Comrs.,  81  App.  Div.  242, 
81  NYS  20  [aff  176  N.  Y.  616  mem, 
67  NE  1088  mem]:  In  re  Amendment 
of  Applloatlons  for  Charter,  6  Pa. 
Dist.  299,  17  Pa.  Co.  662.  And  see 
Day  V.  Mill-Owners'  Mut.  F.  Ins.  Co., 
76  Iowa  694,  38  NW  113. 

[a]  Bffect  aa  aew  eertUeate.— If 
a  certificate  of  incorporation  as  orig- 
inally filed  is  void  oecause  ten  per 
cent  of  the  capital  stock  has  riot  been 
paid  in  cash  as  required  by  the  stat- 
ute, but  the  parties  take  all  the 
steps  thereunder  prescribed  by  the 
statute,  and.  afterward,  when  the 
said  ten  per  cent  has  been  paid,  file 
an  additional  certificate  containing 
all  that  the  statute  requires  an 
original  certlflcate  to  contain,  such 
new  certificate,  although  called  an 
"amended  certlflcate,"  will  operate 
as  a  valid  original  certificate  for  the 
purpose   of   effecting   a   valid    Incor- 

? oration.  Peo.  v.  Railroad  Comrs., 
1  App.  Dlv.  242,  81  NYS  20  [aff  176 
N.  Y.  616  mem,  67  NB  1088  mem]. 
And  see  Infra  9  156. 

73.  In  re  Amendment  of  Applica- 
tions for  Charter,  6  Pa.  Dist.  299,  17 
Pa.  Co.  662  (where  It  was  sought  to 
amend  the  name  of  the  proposed  cor- 
poration). 

[a]  Qnallfloatioa  of.  mla. — It  has  , 
been  held,  however,  that  an  applica- 
tion for  a  charter  of  a  gas  company 
may  be  amended  after  its  refusal  by 
eliminating  unauthorised  matter,  as 
by  leaving  out  territory  claimed  as 
exclusive  tiy  a  rival  corporation. 
Surburban  (ias  Co.  v.  lAndsdowne- 
Yeadon  Oas.  Co..  t  Pa.  Dist.  697,  16 
Pa.  Co.  126. 

74.  In  re  Philadelphia  Arts,  etc. 
Guild,  20  Pa.  Dist.  584  (permitting 
amendment  of  an  application  for  a 
charter  by  striking  out  a  provision 
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tilleate,  or  Charter.  At  common  law  no  registry  or 
recording  of  the  charter  of  the  corporation  is  neces- 
8ary;  it  is  'only  necessary  when  required  by  stat- 
ute.'' But  where  the  statute  provides  that  in  order 
to  create  a  coloration  the  articles,  certificate,  or 
charter,  or  a  certificate  or  report  of  organization, 


shall  be  filed  or  recorded  in  the  office  of  the  secre- 
tary of  state  or  other  designated  office,  such  filing 
or  recording,  in  substantial  compliance  with  the 
statute,  is  generally  held  to  be  a  condition  precedent, 
and  is  therefore  essential  to  corporate  existence 
de  jure  or,  in  most  jurisdictions,  de  facto;''  and 


that  members  might  be  expelled  for 
causes  preacrlbea  in  the  Dy-laws): 
In  re  Decorative  Trades  Assoc,  18 
Pa,  Diet.  603,  36  Pa.  Co.  655;  In  re 
Waverly  Ladies  of  Red  Cross,  1  PcL 
Dlst.  605,  30  WklyNC  267  (allowlnK 
the  name  to  be  amended). 

76.  Roll  V.  St.  Louis,  etc.,  Smelt- 
ing, etc.,  Co.,  62  Mo.  A.  60;  Powell- 
Rees,  Ltd.  v.  Anglo-Canadian  Mortg. 
Corp..  26  Ont.  L.  490,  22  OntWR  296, 
629,  6  DomLR  818. 

[a]  la  Ontario  registration  Is  not 
necessary  to  the  existence  of  a  cor- 

?>oratlon  under  letters  patent  from 
he  crown,  such  registration  not  be- 
ing required  by  the  statute  and  it 
can  maxe  no  difference  that  the  let- 
ters patent  unnecessarily  require 
registration.  Powell-Rees,  Ltd.  v. 
Anglo-Canadian  Mortg.  Corp., '26  Ont. 
L.  i90,  22  OntWR  226,  52»,  5  DomLR 
818 

Ve.  U.  S.— Heisen  v.  >Churchlll,  206 
Fed.  368,  126  CCA  78;  Harrill  v. 
Davis,  168  Fed.  187,  94  CCA  47,  22 
LRANS  1153  [rev  7  Ind.  T.  152,  104 
SW  573,  16  AnnCas  1134];  Elgin  Nat. 
Watch  Co.  v.  LovelEUid,  132  Fed.  41 
[app  dism  133  Fed.  1021  mem,  66 
CCA  680  mem]  (under  the  Illinois 
statute);  St  Louis,  etc^  R.  Co.  v. 
Southwestern  Tel.  etc.,  Co.,  121  Fed. 
276,  68  OCA  198  (under  the  Arluuisas 
statute);  Ryland  v.  Hollinger,  117 
Fed.  216,  64  CCA  248  (Missouri  stat- 
ute). 

Ala.— Central  Agricultural,  etc., 
Assoc  v.  Alabama  Gold  L.  Ins.  Co., 
70  Ala.  120  (but  defect  cured  by  sub- 
sequent statute). 

Ark.— Midland  Bank  v.  Harris,  144 
Ark.  344,  170  SW  67,  AnnCasl916B 
1256;  O'Neil  T.  Eagle  Generator  Co., 
92  Ark.  416,  123  SW  373;  Gamett  v. 
Richardson,  36  Ark.  144. 
'  Cal. — San  Diego  Gas  Co.  v.  Frame, 
137  Cal.  441,  70  P  296  (holding,  how- 
ever, that  the^e  was  a  sufflcient  filing 
to  create  a  Corporation  de  facto); 
California  Sav.,  etc,  Soc  v.  Harris, 
111  Cal.  133,  48  P  626;  Martin  v. 
Deets,  102  Cal.  66,  36  P  368.  41 
AmSR  161;  Mokelumne  Hill  Canal, 
etc.,  Co.  V.  Woodbury,  14  Cal.  424,  73 
AmD  668. 

Del. — Diamond  State  Iron  Co.  v. 
Husbands,  8  Del.  Ch.  206,  68  A  240. 

111.— Peo.  V.  Mackey,  266  111.  144, 
99  NE  370  [lim  Marshall  v.  Keach, 
227  111.  36,  81  NE  29,  118  AmSR  247, 
10  AnnCas  1641;  Eldwards  v.  Armour 
Packing  Co.,  190  III.  467,  60  NE  807; 
Qade  v.  Forest  Glen  Brick,  etc.,  C!o., 
166  III.  367,  46  NE  286  [afC  56  111.  A. 
181];  Loverin  v.  McLaughlin,  161  111. 
417,  44  NE  99  [aff  46  111.  A.  373]; 
(Jent  V.  Manufacturers'  etc.,  Ins. 
Co.,  107  111.  662;  Diversey  v.  Smith. 
103  111.  378.  42  AmR  14;  Bigelow  v. 
Gregory.  73  111.  197;  Hamill  v.  Watts, 
180  111.  A.  279;  Clinton  Co.  v. 
Schwars,  176  111.  A.  677;  Rlcker  v. 
Larkin,  27  111.  A.  626;  Cresswell  v. 
Oberly,  17  111.  A.  281  (recording  with 
recorder  of  county). 

Ind. — State  v.  Foulkes,  94  Ind.  493; 
Atherton  t.  Sugar  Creek,  etc.  Tump. 
C^].,  67  Ind.  334:  Indianapolis,  etc.. 
Mln.  Co.  V.  Herkimer,  46  Ind.  142; 
Chase  V.  Arctic  Ditchers,  43  Ind.  74; 
Mclntlre  v.  McLaln  Ditching  Assoc, 
40  Ind.  104-  New  Eel  River  Draining 
Assoc  V.  (Jarrier.  80  Ind.  213;  New 
Bel  River  Drainage  Assoc  v.  Dur- 
bln,  30  Ind.  173. 

Iowa. — Kaiser  v.  Lawrence  Sav. 
Bank,  66  Iowa  104,  8  NW  772,  41 
AmR  85;  Davenport  First  Nat.  Bank 
V.   Davies,   43   Iowa  424. 

Kan. — Massey  v.  Citizens'  Bldg., 
etc,  Assoc,  22  Kan.  624;  Hunt  v. 
Kansas,  etc..  Bridge  Co.,  11  Kan.  412; 
McLennan  v.  Anspaugh,  2  Kan.  A. 
269,  41  P  1063;  McLennan  v.  Hopkins, 


2  Kan.  A.  260,  41  P  1061. 

Ky. — Sims  v.  Com.,  114  Ky.  827,  71 
SW  929,  24  KyL  1691;  Walton  v. 
Riley,   86  Ky.  413,  3  SW  606.  9  KyL 

La. — Field  Y.  Ctooks,  16  La.  Ann. 
163. 

Md. — Hager  v.  CHeveland,  86  Md. 
476. 

Mass. — Whiting  v.  Barton,  204 
Mass.  169,  90  NS  628. 

Miss. — Ragland  v.  Doollttle,  100 
Miss.  498,  56  S  446  (filing  report  of 
organization  with  secretary  of  state). 

Mo.— Queen  City  Furniture,  etc., 
Co.  V.  Crawford,  127  Mo.  366,  30  SW 
163;  Oranby  Min.,  etc.,  Co.  v.  Rich- 
ards, 96  Mo.  106,  8  SW  246;  Richard- 
son V.  Pitts.  71  Mo.  128;  Hurt  v. 
Salisbury,  56  Mo.  310;  State  v.  Amer- 
ican Medical  College,  69  Mo.  A.  264 
(necessary  to  file  with  secretary  of 
state  decree  of  Incorporation  of 
educational  corporation). 

Mont. — Merges  v.  Altenbrand,  45 
Mont.   366.   123  P  21. 

Nebr. — State  v.  Searle,  86  Nebr. 
259,  125  NW  690;  Meyer-Cord  Co.  v. 
Hin,  84  Nebr.  89,  120  NW  961;  Lusk 
V.  Riggs,  70  Nebr.  713,  97  NW  1033; 
Cappa  V.  Hastings  Prospecting  Co., 
40  Nebr.  470,  68  NW  966,  42  AmSR 
677,  24  LRA  259;  Abbott  v.  Omaha 
Smelting,    etc,   Co.,    4    Nebr.    416. 

N.  Y. — Card  v.  Moore,  68  App.  Div. 
327.  74  NTS  18  [aft  173  N.  7.  598 
mem,  66  NE  1105  mem]  (construing 
Connecticut  statute);  Chllds  V. 
Smith,  65  Barb.  46,  38  HowPr  328 
[rev  on  other  grounds  46  N.  T.  34]; 
Burt  V.  Farrar,  2^  Barb,  618. 

Pa. — Tonge  v.  .  Item  Pub.  Co.,  244 
Pa.  417,  91  A  229;  Braddock  v.  Penn 
Water  Co.,  189  Pa.  879,  42  A  16;  New 
Tork  Nat.  Exch.  Bank  v.  Crowell, 
177  Pa.  813.  36  A  613;  Guckert  v. 
Hacke,  169  Pa.  303,  28  A  249;  Arm- 
strong Water  Co.  v.  Rayburn  Water 
C!o.,  24  Pa.  Co.  18. 

Tenn. — Caxpeatkr  t.  EVazler,  102 
Tenn.   462,  62  SW  86S. 

Tex. — Jefferson  Nat.  Bank  v.  Texas 
Inv.  Co.,  74  Tax.  421,  12  SW  101;  De 
Soto  Bank  v.  Reed,  60  Tex.  Civ.  A. 
102,  108,   109  SW  266   [cit  Cycl. 

Wash.— Bash  v.  Chilver  Gold  Mln. 
Co.,  7  Wash.  123,  34  P  462. 

W.  Va.— Chllds  V.  Hurd,  32  W.  Va. 
66,   9    SE   362. 

Wis. — Sentinel  Co.  T.  A.  D.  Melsel- 
bach  Motor  Wagon  Co.,  144  Wis.  224, 
128  NW  861,  140  AmSR  1007,  82 
LRANS  436;  Slocum  v.  Head,  106 
Wis.  431,  81  NW  673,  60  LRA  824; 
Bergeron  v.  Hobbs,  96  Wis.  641.  71 
NW  1066,  65  AmSR  85;  Badger 
Paper  Co.  v.  Rose,  96  Wis.  145,  70 
NW  302,  37  LRA  162. 

[a]  m  TlHnoi*  the  failure  of  a 
corporation  to  record  its  charter  in 
the  office  of  the  recorder  of  deeds  of 
the  county  within  which  it  has  its 
principal  office,  as  required  by 
Hurd  Rev.  St.  [1908]  c  32  t  4,  ipso 
facto  ends  the  corporate  existence; 
and  the  subsequent  recording  of  the 
charter  has  no  effect  on  the  legal 
status  of  the  corporation.  Peo.  v. 
Mackey,  255  111.  144,  99  NE  370  [Urn 
Marshall  v.  Keach,  227  111.  35,  81  NE 
29,  118  AmSR  247,  10  AnnCas  164]. 

[b]  In  wroaif  ooiinty^— Where  ar- 
ticles of  Incorporation  state  one 
county  to  be  the  principal  place  of 
business,  and  instead  of  being  filed 
in  that  county,  as  required  by  the 
statute,  are  filed  in  another  county, 
the  corporation  does  not  become  one 
de  jure.  Martin  v.  Deetz,  102  Cal. 
66,  86  P  368,  41  AmSR  151.  In  what 
county  see  infra  note  79. 

ic]  Bednetion  of  e»pital  itook 
beior*  flUaf  o«rtUlo»t*  of  organlia- 
ttoa. — But  In  Illinois,  where  a  cor- 
poratipn    has    been    fully    organised 


with  the  exception  of  filing  a  certifi- 
cate of  organization  as  required  by 
the  statute  before  a  proceeding  for 
decreasing  the  capital  stock  Is  be- 
gun, and  the  certificate  of  completion 
of  the  organization  is  not  filed  until 
the  day  that  the  certificate  of  de- 
crease is  filed,  and  the  proceedings 
to  reduce  the  stock  are  completed 
two  days  later  by  the  filing  of  the 
certificate,  the  corporation  has  such 
an  existence  as  enables  the  officers 
and  stockholders  to  make  the  re- 
duction. Gade  v.  Forest  Glen  Brick, 
etc.,  Co.,  166  111.  867,  46  NB  28«  [aff 
56  III.  A.  181]. 

[d]  Sixaotorr  rssolstloas  bafox* 
fllinir. — And  it  has  been  held  that 
resolutions  of  directors  authoriz- 
ing a  lease  of  the  corporation's  prop- 
erty, where  such  resolutions  have 
never  been  drawn  in  question  by  the 
board;  are  valid,  although  they  pre- 
ceded the  completion  of  the  organiza- 
tion by  filing  the  articles  of  associa- 
tion with  the  proper  state  officer. 
Pond  V.  Vermont  Val.  R.  Co.,  19  F. 
Cas.  No.  11,264  (under  Vermont 
statute). 

[ej  nUag  and  iadoxsamaat;  data 
of  lUtag. — (1)  In  filing  articles  of 
Incorporation  in  the  office  of  the 
secretary  of  state  it  is  the  act  of 
depositing  them  in  his  office,  and  not 
the  Indorsement  or  file  marks  there- 
on, that  constitutes  the  filing  and 
Is  material.  State  v.  Foulkes,  94 
Ind,  493.  (2)  Therefore  the  fact  that 
the  secretary  of  state,  in  filing  ar- 
ticles, unlawfully  antedates  them  is 
not  ground  for  an  information  in  the 
nature  of  quo  warranto  to  oust  the 
corporation  from  the  exercise  of  cor- 
porate powers.  State  v.  Foulkes, 
supra. 

[f]  SellTMT  to  proper  officer  and 
how  proredi— (1)  The  delivery  of  the 
articles  to  the  officer  whose  duty  it 
is  to  put  them  on  file  is  sufficient, 
and  it  may  be  proved  by  evidence 
other  than  his  Indorsement.  Johnson 
v.  Oawfordsvllle,  etc.,  R,  Co.,  11  Ind. 
280.  (2)  The  date  of  filing  is  no 
part  of  the  articles,  and  therefore 
may  be  proved  by  parol,  regardless 
of  the  statute  provision  for  the  proof 
of  the  articles.  Johnson  v..  (jraw- 
fordsviUe,  etc.,  R.  Co.,  11  Ind.  280. 

[g]  Tb*  mar*  raoordiac  of  the  ar- 
ticleti  of  incorporation  of  a  proposed 
corporation,  with  a  certificate  of  the 
election  of  its  officers,  in  the  offic& 
of  the  register  of  deeds  is  insuffi- 
cient to  invest  such  body  with  cor- 
porate powers,  under  Rev.  St.  9  1460, 
providing  that,  "upon  the  filing  of  a 
certificate  of  organization  .  .  .  with 
a  copy  of  the  constitution  .  .  .  such 
society  shall  have  all  the  powers  of 
a  corporation  necessary  to  promote 
the  objects  thereof,"  as  such  "filing" 
is  a  condition  precedent  to  the  vest- 
ing of  such  powers,  and  there  is  no 
filing  within  the  meaning  of  the  stat- 
ute where  it  is  not  the  Intention  to 
leave  the  papers  with  the  register, 
and  they  are  In  fact  withdrawn  after 
being  recorded.  Bergeron  v.  Hobbs, " 
96  Wis.  641,  71  NW  1056,  66  AmSR 
86. 

[h]  FiUag  la  tha  offioa  of  tha 
■acrstary  of  state  la  aot  naoaaaary 
unless  It  is  required  by  the  statute. 
Hervey  v.  Buchanan,  47  Iowa  588 
(where  the  statute  required  articles 
to  be  filed  with  the  secretary  of  state 
where  the  object  of  the  corporation 
was  the  construction  of  works  of  in- 
ternal Improvement,  so  that  it  was 
not  necessary  In  the  case  of  a  cor- 
poration for  educational  purposes). 

[i]  Btatnta  aot  un^loabla.— Keller 
V.  Rlverton  Cons,  water  Co.,  84  Pa. 
Super.  301  (on  merger  of  corpora- 
tions); Ooodbread  v.  Philadelphia, 
etc.    Tump.    0>.,    13    Pa.    Super.    82 
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of  coarse  the  instrument  filed  or  recorded  must  in 
form  and  contents  comply  Kubstantially  with  the 
statnte,  otherwise  the  filing  or  recording  will  be 
nugatory  and  the  corporation  will  not  come  into 
eiistence.'^  Such  a  provision  may,  however,  impose 
a  condition  subsequent  merely,  and  if  such  appears 
to  be  the  intention  on  a  construction  of  the  statute, 
a  failure  to  comply  therewith  will  not  invalidate  the 
incorporation  except  as  against  a  direct  attack  by 


(to  con>oratlon  created  on  purchase 
of  franchise  and  property  oi  another 
corporation  at  judicial  sale,  under 
the  acts  of  April  8.  1861,  and  May  IB, 
1174).  See  also  infra  this  section 
notes  79,  80. 

OroM  refaxamoeai 
Approval  or   refusal  to  approve  ar- 
ticles  or   certificates  see   supra    i 
148. 
Certificate  of  subscription  and  pay- 
ment of  capital  stock  see  infra   9 
155. 
Corporation  ds  facto  notwithstanding 
failure  to  comply  with  statute  see 
infra  I   231. 
Cure  of  defects  by  statute  see  infra 
i  211  et  seq. 

ft.  Ark. — O'Neir  v.  Bagle  Gener- 
ator Co..  92  Ark.  416,  123  NW  373 
(certificate  false  as  to  amount  of 
stock  paid  in  and  number  of  shares 
subscribed  for). 
Cal. — ^Harris  v.   McGregor,   29   Cal. 

m. 

Ind. — Whltworth  v.  Blakey,  65  Ind. 
SIO;  Nelson   v.   Blakey,   64  Ind.  29. 

Iowa. — Heur  v.  Carmlchael,  82 
Iowa  288.  47  NW  1034:  Kaiser  v. 
Lawrence  Sclt.  Bank,  66  Iowa  104, 
8  NW   772.    41    AmR   86. 

N.  C— Kinston.  etc..  R.  Co.  v. 
Stroud.  132  N.  C.  413,  iS  8E  913. 

Wis. — Slocum  V.  Read,  106  Wis. 
411,  81  NW   673,  50  LRA  324. 

[a]  HUxLC  a  nnlUty.— The  act  of 
the  secretary  of  state  In  fllingr  and 
recording  articles  of  Incorporation 
which  are  unauthorized  or  which  are 
not  such  as  are  required  by  the  law 
is  a  nullity.  Kinston.  etc.,  R.  Co.  v. 
Stroud.  132  N.  C.  413,  4S  SB  913 
(holdingr  that  a  corporation  so  at^ 
tempted  to  be  formed  could  not  con- 
demn land). 

[b]  TOiag  can  Instead  of  oilf- 
iul  or  aapUe»te>— (1)  It  has  been 
held  that,  under  a  statute  requiring 
that  articles  of  association  shall  be 
filed  in  the  ofHce  of  the  i-ecorder  of 
the  county  in  which  the  corporation 
is  to  be  located,  "and  a  duplicate 
thereor*  in  the  ofnce  of  the  secretary 
of  state,  the  duplicate  must  be  an 
original  and  not  a  mere  copy,  and 
that  filing  a  certified  copy  In  the  of- 
fice of  the  secretary  of  state  does 
not  create  a  corporation  de  Jure. 
Whitworth  V.  Blakey,  56  Ind.  610; 
Nelson  v.  Blakey,  64  Ind.  29  (in  both 
of  which  cases  it  was  sought  to  re- 
cover on  subscriptions  to  stock,  for 
which  It  was  necessary  in  this  state 
to  show  a  corporation  de  jure). 
Contra  Logansport  Gaslight,  etc.,  Co. 
V.  Knowles,  16  F.  Cas.  No.  8,466 
(construing  the  Indiana  statute,  con- 
trary to  the  cases  supra  in  the  state 
court,  as  not  requiring  a  duplicate 
original,  but  as  being  satisfied  by 
the  filing  ot  a  certified  copy)..  (2) 
But  filing  a  certified  copy  instead  of 
a  duplicate  original  as  required  by 
such  a  statute  has  been  held  suffi- 
cient to  create  a  corporation  de  facto. 
Hudson  v.  Green  Hill  Seminary 
Corp..  lis  111.  618;  Williamson  v. 
Kokomo  Bldg.,  etc.,  Assoc,  89  Ind. 
189.     See  infra   }    231. 

[c]  BsoozOliiff  oilglaal  Instead  of 
COVT'— In  Wisconsin  It  has  been  held 
that,  (1)  under  L..  (1874)  c  113  i  4, 
providing  that  articles  of  incorpora- 
tion shall  be  signed  by  the  persons 
forming  the  corporationt  and  "a  copy 
thereof;  verified  under  oath"  by  two 
or  more  of  the  persons  signing  the 
same  as  a  true  copy  of  the  original 
articles  of  corporation,  shall  be  re- 
corded In  the  office  of  the  register 
of  deeds,  the  recording  of  the  orig- 
inal articles  of  incorporation  in  lieu 
of  a  verified  copy  is  not  such  a  com- 
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pllance  with  the  statute  aft  will  en- 
able the  incorporators  to  avoid  lia- 
bility to  creditors  of  the  corporation, 
as  copartners  (Slocum  v.  Head,  106 
Wis.  431,  81  NW  873.  60  LRA  324). 
(2)  although,  with  user,  it  may  be 
sufficient  to  create  a  corporation  de 
facto  with  respect  to  third  persons 
dealing  with  the  corporation  as  such 
(Slocum  V.  Head,  supra;  infra  i  231)^ 

[d]  Wlontr  denomination  of  In- 
strnmant. — XJnder  a  statute  requiring 
the  "charter"  of  an  intended  corpora- 
tion to  be  filed  in  the  office  of  the 
secretary  of  state,  the  filing  is  not 
ineffective  because  the  Instrument  is 
denominated  "articles  of  association." 
Kaiser  v.  Lawrence  Sav.  Bank,  66 
Iowa  104,  8  NW  772,  41  AmR  85.    ' 

[e]  Instakes  of  public  olBoer.— 
Where  the  articles  of  association 
contain  the  term  of  the  existence  of 
the  company  as  required  by  the  stat- 
kte,  but  through  a  mistake  In  the 
office  of  the'  secretary  of  state  the 
term  is  omitted  in  the  copy  sent  to 
the  county  recorder,  the  existence  of 
the  corporation  is  not  affected,  and 
the  Individual   members  will  not  be 

Sersonally  liable  for  its  debts.    Ben- 
all  V.  Jackson,   11   Fa.   Co.   IBS. 
Xsgulsitea   and   sniBelency   of  la^ 
stnuneat  see  supra  t  ISO  et  seq. 

Corporatloas  de  faoto  notwlth- 
MtataOiag  defects  see  infra  it  216  et 
seq  281. 

78.  XT.  8.— Whitney  v.  Wyman,  101 
U.  S.  S92.  26  L.  ed.  1060. 

Colo. — Humphreys  v.  Mooney,  5 
Colo.  282. 

C^nn. — Scholfield  Gear,  etc.,  Co.  V. 
Schoifleld.  71  Conn.  1,  40  A  lOtt. 

Iowa. — Davenport  First  Nat.  Bank 
T.  Davles.  43  Iowa  424. 

Mass. — ^Augrur  Steel  Axle,  etc..  Co. 
V.  Whittier,  117  Mass.  461  (with 
respect  to  Connecticut  corporations); 
Hawes  v.  Anglo-Saxon  Petroleum 
Co.,  lei  Mass.  S86;  Merrick  v.  Rey- 
nolds Engine,  etc.,  Co.,  101  Mass.  381. 

Mich. — Galvln  v.  Detroit  Steering 
Wheel,  etc.,  Co.,  176  Mich.  669,  142 
NW  742;  Newcomb-Elndicott  Co.  v. 
Fee,  167  Mich.  574,  133  NW  640  (fil- 
ing required  before  corporation 
should    commence   business). 

Minn. — In  re  Shakopee  Mfg.  Co., 
37  Minn.  91,  38  NW  219;  Becht  v. 
Harris,  4  Minn.  604. 

Mo. — Qranby  Min.,  etc.,  Co.  v.  Rich- 
ards,  96  Mo.   106,    8   SW  246. 

N.  J. — Vanneman  v.  Young,  62  N. 
J.  L.  403,  20  A  63.  And  see  Waters 
V.  Quimby,  27  N.  J.  L.  296. 

N.  M. — Probst  v.  Domestic  Mis- 
sions Bd.,  8  N.  M.  237.  6  P  702. 

Wis. — Harrod  v.  Hamer,  32  Wis. 
162. 

Oartlfloate  of  pMment  of  capital 
■took  see  infra  t  166. 

79.  Ark. — Midland  Bank  v.  Harris, 
114  Ark.  344,  170  SW  67,  AnnCas 
1916B  1265. 

Cal.— Martin  v.  Deets,  102  Cal.  66, 
36  P  368,  41  AmSR  161. 

Ind. — Indianapolis  Furnace,  etc., 
Co.  V.  Herkimer,  46  Ind.   142. 

Ky.— Sims  v.  Com.,  114  Ky.  827, 
71  SW  929,  24  KyL.  1691. 

Mich. — Isle  Royale  Land  Cktrp.  v. 
Secretary  of  State,  76  Mich.  162,  48 
NW  14. 

Mo. — ^Hurt  v.  Salisbury,  56  Mo.  310. 

Mont. — Merges  v.  Altenbrand,  46 
Mont.  365,  123  P  21. 

Nebr. — State  v.  Searle,  86  Nebr. 
259,  126  NW  690;  Capps  v.  Hastings 
Prospecting  Co.,  40  Nebr.  470,  68  NW 
956.   42  AmSR  677.   24    LRA  269. 

N.  T. — Card  v.  Moore,  68  App.  Dlv. 
827,  74  NYS  18  [aff  178  N.  Y.  698 
mem,  66  NE  1105  mem]  (construing 
Connecticut     statute);       Childs      y. 


the  state.'*  In  some  jurisdictions  it  is  required  that 
the  articles  or  certificate  shall  be  filed  in  the  clerk's 
or  the  recorder's  oflSce  of  the  county  in  which  the 
principal  office  or  place  of  business  of  the  corpora- 
tion is  located,  and  that  a  duplicate  be  filed  in  the 
office  of  the  secretary  of  state,  or  vice  versa,  or  that 
a  certificate  of  registration  given  by  the  secretary 
of  state  shall  be  registered  in  such  county  office, 
etc."     Under   some   statutes,   however,   where   the 

Smith,  66  Barb.  46,  88  HowPr  828 
[rev  on  other  grounds  46  N.  T.  841; 
Burt  V.  Farrar,  24  Barb.  518. 

Tenn. — Carpenter  v.  Frazier,  102 
Tenn.  462,  52  SW  868;  Brewer  v. 
State,  7  Lea  682. 

[a]  In  wliat  ooiwty  or  eonntias.— 

(1)  The  filing  of  a  duplicate  of  arti- 
cles of  Incorporation  with  the  clerk 
of  the  county  selected  by  the  corpo- 
ration as  its  place  of  business  is  a 
sufficient  compliance  with  Sand.  &  H. 
Dig.  }  1334,  requiring  a  duplicate  to 
be  filed  in  the  office  of  the  clerk  of 
the  county  in  which  the  corporation 
is  to  transact  business,  and  ft  Is  not 
necessary  to  file  a  duplicate  in  every 
county  to  which  the  Dusiness  of  the 
corporation  extends.  St.  Louis,  etc., 
R.  Co.  V.  Southwestern  Tel.,  etc.,  Cto., 
121  Fed.  276.  68  CCA  198.  (2)  And 
under  the  New  York  statute  it  is  not 
necessary  that  the  certificate  of  a 
manufacturing  corporation  shall  be 
filed  In  the  county  of  its  pt'incipal 
place  of  business  if  it  has  been  filed 
in  the  office  of  the  secretary  of  state 
and  in  the  clerk's  office  ot  the  county 
where  the  office  of  the  company  Is 
located,  as  provided  in  the  statute. 
Young  Reversible  Lock-Nut  Co.  v. 
Young  Lock-Nut  Co.,  72  Fed.  82.  (8) 
In  wrong  county  see  supra  note  76. 

[b]  Order  of  ttUng. — ^Whlle  How- 
ell St.  Annot.  {  4080  requires  dupli- 
cate original  articles  of  associa- 
tion to  be  filed  In  the  office  of  the 
secretary  of  state  and  of  the  clerk 
of  the  county  where  the  business 
office  of  the  corporation  is  located, 
the  order  of  such  filing  is  imma- 
terial. Isle  Royale  Land  Corp.  v. 
Secretary  of  SUte,  76  Mich.  162.  41 
NW  14. 

[c]  Jaoslinlle  of  great  seal  of 
state. — (1)  In  Tennessee  the  statute 
requires  that,  to  complete  incorpora- 
tion, the  certificate  of  registration 
given  by  the  secretary  of  state  under 
the  great  seal  of  the  state  shall  be 
registered  in  the.  register's  office  of 
the  county  where  the  principal  office 
of  the  corporation  is  situated,  with 
the  facsimile  of  said  seal,  and  sub- 
stantial compliance  with  this  require, 
ment  is  essential.  Carpenter  v. 
Frazier,  102  Tenn.  462,  62  SW  858; 
Brewer  v.  State,   7  Lea  (Tenn.)   682. 

(2)  But  it  is  a  substantial  and  suffi- 
cient compliance  with  this  require- 
ment as  to  registration  of  a  facsimile 
of  the  great  seal,  if  the  register,  at 
the  proper  place  on  the  record,  makes 
a  scroll  or  other  similar  device,  man-  ' 
ifestly  intended  as  a  facsimile  of 
said  seal,  however  Inartistically  it 
may  be  executed.  Carpenter  v. 
Frazier,  supra. 

[d]  Ooiporatlon  not  within  tiM 
•tatate,r— In  Nebraska  a  corporation 
formed  to  manufacture  talking  ma- 
chines Is  governed  by  CJomp.  St.  c  16, 
i  37,  for  the  incorporation  of  manu- 
facturing corporations,  and  provid- 
ing for  a  certificate  specifying  the 
amount  pf  capital  stock,  etc.,  to  be 
forwarded  to  the  secretary  of  state, 
and  not  by  c  16  i  126,  requiring  a  cor- 
poration for  general  business  pur- 
poses to  file  Its  articles  of  Incorpora- 
tion with  the  secretary  of  state,  and, 
in  addition,  with  the  county  clerk, 
and  its  incorporators  cannot  be  held 
individually  liable  because  not  filing 
its  articles  with  the  county  clerk. 
Meyer-Cord  Co.  y.  Hill,  $4  Nebr.  89, 
120  NW  951. 

[e]  Constraotlon  of  ssoeptlon  In 
statute.^ — In  Comp.  St.  (1885)  c  16 
i  126,  as  amended  L.  (1897)  c  18,  re- 
quiring every  corporation  previous  to 
commencing  business  to  adopt  arti^ 
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other  stcfps  required  by  the  statute  are  complied 
with,  failure  to  file  with  the  secretary  of  state  or 
other  officer,  as  the  case  may  be,  a  dupUeate  or  copy 
of  the  articles  or  certificate,  or  the  final  certificate 
required  by  the  statute  to  entitle  the  corporation 
to  do  business,  will  not  vitiate  the  incorporation  ex- 
cept in  a  direct  attack  by  the  state,  or  will  merely 
prevent  the  corporation  from  maintaining  or  de- 
fending an  action  until  the  statute  is  complied 
with.""  The  requirement  that  the  articles  or  certifi- 
cate shall  be  recorded  in  a  certain  office  is  satisfied, 
80  far  as  the  corporation  is  concerned,  by  filing  the 
same  for  record,  and  where  the  instrument  of  in- 
corporation has  been  duly  filed  for  record  it  is  plain 
.that  the  incorporation  is  not  prevented  by  reason  of 
the  fact  that  the  document  is,  through  the  mistake 
of  a  ministerial  officer  of , the  state,  recorded  in  the 
wrong  book,  as  for  instance  in  the  book  provided 
by  law  for  the  recording  of  ordinary  deeds.** 
If  a  certiflcate  of  organization  ia  f  randnlently  and 


■arrejrtitloiiily  recorded  by  one  of  the  projectors  of 
the  corporation,  contrary  to  the  agreement  had 
among  themselves,  the  recording  is  of  no  effect,  and 
the  corporation  is  not  brought  into  existence,  the 
reason  being  that  fraud  vitiates  all  engagements.** 
[4  153]  19.  Organization.  "Organize,"  or  "or- 
ganization," as  used  in  reference  to  corporations, 
has  a  well  understood  meaning,  which  is  the  elec- 
tion of  officers,  providing  for  the  subscription  and 
payment  of  the  capital  stock,  the  adoption  of  by- 
laws, and  such  other  steps  as  are  necessary  to  endow 
the  legal  entity  with  the  capacity  to  transact  the 
legitimate  business  for  which  it  was  created.^  Un- 
der some  statutes  it  is  necessary  to  corporate  exist- 
ence, not  only  that  the  declaration,  articles,  or  cer- 
tificate of  association  or  incorporation  shall  be  exe- 
cuted and  presented  to  a  designated  court,  or  filed 
in  the  proper  office  or  offices,  but  also  that  the  cor- 
poration shall  be  completely  organized  in  substan- 
tial compliance  with  -the  statutory  requirements," 


clea  of  Incorporation  and  flle  them  In 
the  office  of  the  secretary  of  state, 
and  providing  that  domestic  corpo- 
rations must  also  flle  their  articles 
with  the  county  clerk  in  the  county 
where  their  headquarters  are  locatbd, 
except  artlclels  of  building  and  loan 
companies,  etc.,  /which  shall  be  filed 
with  the  state  auditor  and  state 
banking  board,  the  exception  ex- 
tends to  the  clause  requiring  every 
corporation  to  flle  its  articles  of  In- 
corporation in  the  oBlce  of  the  secre- 
tary of  state  but  does  not  excuse  do- 
mestic corporations  from  flling  such 
articles  with  the  county  clerk  in  the 
county  In  which  their  headquarters 
are  located.  State  v.  Searle,  86  Nebr. 
259,  126  NW  690. 

80.  U.  S.— Hyde  v.  Doe.  12  F.  Cas. 
No.  6,969,  4  Sawy.  13S  (under  che 
California  statute);  Stokes  v.  Ftnd- 
lay,  23  F.  Cas.  No.  13,478,  4  McCrary 
205   (under  the  Iowa  statute). 

Cal. — Mokelumne  Hill  Canal,  etc./ 
Co.  V.  Woodbury,  14  Cal.  424,  73  Aml> 
658;  Rlverdale  Mm.  Co.  v.  Wicks,  14 
Cal.  A.  526,  112  P  896. 

Colo. — Humphreys  v.  Mooney,  6 
Colo.  282. 

111.— Baker  v.  Backus,  S2  III.  79; 
Tarbell  v.  Page,  24  111.  46:  Cross  v. 
Pinckney  vine  Mill  Co.,  17  111.  64  [dlat 
Blgelow  V.  Gregory,  73  111.  197]; 
Curtis  V.  Meeker,  62  111.  A.  49  [aff 
169  111.  233,  48  NE  399,  and  61  AmSR 
1681;  Forest  Glen  Brick,  etc.,  Co.  v. 
Gade,  56  111.  A.  181  [aff  165  111.  367, 
46  NB  286];  American  Live  Stock 
Commn.  Co.  v.  Chicago  Live  Stock 
Exch.^41  111.  A.  149  faff  143  111.  210, 
32  NE  274,  36  AmSR  385,  18  LRA 
190]. 

Ind. — ^Williamson  v.  Kokomo  Bldg., 
etc.,  Assoc,  89  Ind.  389;  Baker  v. 
Nerr,  73   Ind.  68. 

Iowa. — Eisfleld  v.  Kenworth,  SO 
Iowa  389;  Davenport  First  Nat.  Bank 
V.  Davles,  43  Iowa  424. 

Ky. — Portland,  etc..  Tump.  Co.  v. 
Bobb,  88  Ky.  226,  10  SW  794,  10  EyL 
796. 

Mich. — Newoomb-Endlcott  Co.  v. 
Fe«.  167  Mich.  674.   133  NW  640. 

Minn. — In  re  Shakopee  Mfg.  Co.,  87 
Minn.   91,  33   NW  219. 

Mo. — Granby  Min.,  etc.,  Co.  v. 
Richards,  95  Mo.   106,  8   SW  246. 

N.  Y.— De  Witt  V.  Hastings,  40 
N.  T.  Super.  463  [alT  69  N.  T.  618J; 
Rassbeck  v.  Desterrelch,  65  HowPr 
616,  64  AbbNCas  444.  Compare 
Georgeson  v.  Calfrey,  71  Hun  472,  24 
NYS  971. 

[a]  Vailnr*  to  flla  mtralr  affaot- 
luff  Tight  to  malntalTi  or  defana  ao- 
tion. — (1)  In  California,  under  Civ. 
Code  }  299,  providing  that  every  cor- 
poration shall  flle  a  copy  .of  the  copy 
of  its  articles  of  incorporation  filed 
In  the  ofllce  of  the  secretary  of  state, 
duly  certified  by  such  secretary  of 
state,  in  the  offlce  of  the  clerk  of  any 
county  In  which  it  holds  any  prop- 


erty, and  that  It  shall  not  maintain 
or  defend 'any  action  in  relation  to 
such  property  until  such  articles  of 
incorporation,  and  such  certlfled  copy 
of  it9  articles  of  incorporation,  shall 
be  filed  at  the  places  directed  by  the 
general  law  and  this  section,  failure 
to  flle  such  copy  In  the  office  of  the 
clerk  of  a  county  in  which  the  cor- 
poration holds  property  does  not  af- 
fect the  validity  of  its  incorporation, 
but  merely  Incapacitates  it  to  sue  qr 
defend  an  action  until  the  statute  Is 
compiled  with.  California  Bav.,  etc., 
Soc.  V.  Harris,  111  Cal.  133,  43  P 
625;  Rlverdale  Mln.  Co.  v.  Wicks,  14 
Cal.  A.  562,  112  P  896;  and  other 
cases  Infra  this  note.  (2)  Such  fail- 
ure does  not  impose  on  the  corpora- 
tion a  loss  or  forfeiture  of  its  prop- 
erty, nor  impair  or  deprive  it  or  any 
cause  of  action  or  defense  it  may 
have  in  reference  to  such  property. 
Rlverdale  Mln.  Co.  v.  Wicks,  supra; 
California  Sav.,  etc.,  Soc.  v.  Harris, 
supra.  (3)  And  when  an  action  is 
dismissed  because  a  copy  of  the  arti- 
cles has  not  been  flled  a  new  action 
may  be  brought  after  compliance 
with  the  statute.  Rlverdale  Mln.  Co. 
V.  Wicks,  supra.  (4)  The  absence 
of  an  averment  in  the  complaint  that 
plaintiff  corporation  has  flled  suoh 
copy  does  not  render  the  complaint 
subject  to  demurrer.  Rlverdale  Mln. 
Co.  V.  Wicks,  supra;  California  Sav., 
etc.,  Soc.  V.  Harris,  supra;  South 
Yuba  Water,  etc.,  Co.  v.  Rosa.  80 
Cal.  833,  22  P  222.  (6)  Such  failure 
is  merely  matter  in  abatement,  and 
is  waived  unless  affirmatively 
pleaded.  Rlverdale  Min.  Co.  v. 
wicks,  supra;  California  Sav.,  etc., 
Soc.  V.  Harris,  supra;  South  Tuba 
Water,  etc.,  Co.  v.  Rosa,  supra;  On- 
tario SUte  Bank  v.  Tibbits,  80  Cal. 
68,  22  P  66.  See  also  Labory  v.  Los 
Angeles  Orphan  Asylum,  97  Cal.  270. 
32  P  231.  (8)  Where  a  plaintiff  cor- 
poration has  failed  to  comply  with 
the  statute,  a  stipulation  entered 
Into  before  the  allowance  of  an 
amendment  to  a  plea  setting  up  such 
failure  that  plaintiff  may  at  some 
time  during  the  trial  introduce  proof 
that  a  copy  has  been  flled  cures  the 
defect,  as  the  stipulation  relates  to 
the  time  when  It  la  entered  into. 
Rlverdale  Mln.  Co.  v.  Wicks,  supra, 
[b]  Wliat  oovy  to  b«  fllaO. — ^Under 
Civ.  Code  (  296,  requiring  every  cor- 
poration to  flle  its  articles  of  incor- 
poration in  the  county  of  its  princi- 
pal place  of  business,  and  a  certlfled 
copy  in  the  office  of  the  secretary  of 
state  and  i  299  providing  that  It 
shall  flle  "a  copy  of  the  copy  of  its 
articles  of  Incorporation  flled  in  the 
offlce  of  the  secretary  of  state,  duly 
certlfled  by  such  secretary  of  state," 
In  the  office  of  the  clerk  of  any 
county  in  which  it  holds  any  prop- 
erty, and,  further,  that  it  shall  not 
maintain  or  defend  any  action  In  re- 


lation to  such  property  "until  such 
articles  of  incorporation,  and  such 
certified  copy  of  its  articles  of  incor- 
poration, and  such  certified  copy  Of 
the  copy  of  its  articles  of  incorpora- 
tion, shall  be  filed  at  the  places 
directed  by  the  general  law  and  this 
section,"  a  certified  copy  of  the  copy 
on  flle  with  the  secretary  of  state  Is 
the  only  one  required  by  {  299  to  be 
filed  In  counties  because  property  Is 
there  situated.  California  Sav.,  etc.. 
Soc.  v.  Harris,  111  Cal.  133,  136,  43 
P  526. 

OorpomtfiOB  da  taeto  see  Infra 
S   231. 

81.  Walton  V.  Riley,  86  Ky.  41S,  S 
SW  605,  9  KyL  29. 

83.  Walton  v.  Riley;  86  Ky.  413. 
8  SW  606.  9  KyL  29. 

83.  Ricker  V.  Larkln,  27  111.  A. 
625. 

84,  Colo. — Aspen  Water,  etc.,  Co. 
V.  Aspen,  5  Colo.  A.  12,  37  P  728. 

Conn. — New  Haven,  etc,  R.  Co.  ▼. 
Chapman,  38  Conn.  66. 

Kan. — Nemaha  Coal,  etc.,  Co.  v. 
Settle,  54  Kan.  424,  38  P  483;  Walt- 
son  V.  Oliver,  49  Kan.  107,  10  P  172. 
33  AmSR  356;  Hunt  v.  Kansas,  etc.. 
Bridge  Co.,  11  Kan.  412;  Topeka 
Bridge  Co.  v.  Cummings,   3  Kan.   6S. 

Or. — Nlokum  v.  Burckhardt,  80  Or. 
464,  47  P  788,  48  P  474,  60  AmSR 
822. 

Pa. — Com.  V.  Wm.  Mann  Co.,  150 
Pa.  64,  24  A  601. 

88.  Decatur  First  Nat  Bank  v. 
Henry,  169  Ala.  867,  iS  S  97;  Rag- 
land  V.  Doolittle,  100  Miss.  498,  66  S 
446;  Nickum  T.  Burckliardt,  80  Or. 
464,  47  P  788,  48  P  474,  60  AmSR 
822 

[a]  SvJBoltnt  orffMdsattoa  aliown. 
—Decatur  First  Nat.  Bank  v.  Henry, 
169  Ala.  367,  49  S  97  (in  proceedings 
to  Incorporate  by  filing  a  declaration 
In  the  probate  court,  organizing,  and 
procuring  certiflcate  of  Incorpora- 
tion jtrom  the  probate  Judge). 

[b]  Babaeilptlon  paper  not  naoasr 
■ary  to  show  organization.  Fey  v. 
Peoria  Watch  Co.,  32  111.  A.  618. 

[c]  irotioa  of  lint  maatisr. — (l) 
The  statutes  sometimes  require  that 
a  certain  notice  shall  be  given  to 
subscribers  or  stockholders  of  the 
first  meeting  for  the  purpose  of  or- 
ganization. See  statutory  provisions; 
and  cases  infra  this  note.  (2)  But 
the  notice  so  required  by  the  statute 
Is  for  the  benefit  of  the  aubacrlbars 
or  stockholders  and  may  be  waived 
by  them.  J.  W.  Butler  Paper  Co.  v. 
Cleveland.  121  111.  A.  491  [aff  220  111. 
128,  77  NE  99].  (3)  And  U  the  sub- 
scribers or  stockholders  have  actual 
notice  and  are  present  at  the  meet- 


ing a  failure  to  give  the  notice  as 
prescribed  by  the  statute  is  imma- 
terial.     J.    W.    Butler   Paper    <3o.    v. 


Cleveland,  supra.  (4)  where  sub- 
scribers representing  fifty  per  cent 
of  the  capital  stock  of  a  proposed 
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and  it  is  aometimes  required  th&t  a  report  or  cer- 
tificate of  snoh  organization  shall  be  filed  in  the 
office  of  the  seeretaiy  of  state  or  of  the  clerk  or 
recorder  of  the  ootmty  in  which  the  principal  office 
or  place  of  business  of  the  corporation  is  located,^ 
or  that  notice  of  organization  shall  be  published  ;^^ 
bat  luder  other  statutes  the  corporation  comes  into 
existence  as  soon  as  proper  articles  of  association 
or  a  proper  certificate  of  incorporation  or  charter 
is  filed  in  the  office  or  offices  designated  in  the  stat- 
nte,"  and  the  organization  is  completed  afterward, 
the  statutory  provisions  as  to  organization,  or  as  to 
filing  a  certificate  of  organization,  being  conditions 
rabsequent,  a  failure  to  comply  with  which  does  not 
affect  the  corporate  existence  unless  it  is  directly 
attacked  in  a  proceeding  by  the  state.^  In  either 
case  failure  to  comply  with  provisions  of  the  statute 
as  to  organization  which  are  merely  directory  does 
not  affect  the  validity  of  the  corporation."' 

Time  and  place.  To  create  a  corporation  de  jure 
it  must  be  organized  within  the  time,  if  any,  pre- 
scribed by  the  statute,^  and  the  organization  should 
take  place  within  the  state,^'  although  it  has  been 
held  that  there  may  be  a  corporation  de  facto,  or 
an  estoppel  to  deny  corporate  existence,  notwith- 


standing the  organization  takes  place  after  the  time 
fixed  by  the  statute,**  or  beyond  the  limits  of  the 
state.** 

[i  154]  E.  Oreatioa,  SnlMWi^tion,  and  Paymant 
of  Capital  or  Capital  Stock— 1.  In  General  If  a 
statute  requires  corporations  formed  thereunder  to 
have  a  capital  stock  and  shares,  a  valid  corporation 
cannot  be  formed  thereunder  as  a  mere  membership 
corporation  without  any  capital  stock;*'  but  there 
are  statutes  in  all  jurisdictions  authorizing  such 
corporations  for  specified  purposes,  and  they  have 
alfio  been  frequently  created  by  special  act.*"  A 
corporation,  even  though  it  is  a  stock  corporation, 
may  not  only  have  corporate  existence,  but  may  ex- 
ercise its  corporate  powers^  without  issuing  certifi- 
cates of  etock,  and  even  without  creating  a  capital 
stock,  if  this  is  not  required  by  statute  as  a  con- 
dition precedent  to  its  creation  or  organization  or 
to  its  right  to  transact  its  business;*^  but  ordi- 
narily the  statutes  require  as  a  necessary  step  in 
the  creation  or  organization  of  a  stock  corporation 
that  proper  provision  shall  be  made  for  its  capital 
stock  and  shares,  in  which  case  the  statute  must 
be  complied  with  ;**  and  frequently  the  statutes  con- 
tain express  provisions  with  respect  to  the  subscrip- 


corporatlon,  the  amount  required  by 
th«  sutute  for  organization,  unite  In 
calling  and  holding  the  first  meeting 
tor  orKanlsation,  the  fact  that  other 
aubicribera  were  not  notified  of  the 
meeting  does  not  afford  ground  for 
those  present  and  participating  to 
object  to  the  validity  of  the  organ- 
isation. Nlckum  V.  Burckhardt,  SO 
Or.  464,  47  P  788,  48  P  474,  6  AmSR 
112. 

[d]  laoaiponttora  aotlng  by 
Roiy. — In  Delaware,  although  the 
General  Corporation  Law  (22  Del.  L. 

0  >S4  i  8),  provides  that  until  direc- 
tors are  elected  the  slgners^of  a.  cer- 
tiScate  of  Incorporation  shall  have 
the  direction  of  the  affairs  and  of 
the  organisation  of  the  corporation, 
etc,  and  although  In  perfecting  the 
organization  they  act  as  incorpora- 
tors, and  not  as  stockholders,  and  al- 
though possibly  each  incorporator  Is 
entitled  to  the  benefit  of  the  others' 
help  In  the  discharge  of  such  duties, 
and  may  decline  to  act  with  the 
bolder  of  a  proxy  from  other  Inoor- 
iwrators,  where  three  Incorporators, 
being  the  only  stockholders  and  per- 
sons interested,  acquiesced  In  two 
of  them  acting  by  proxy  at  a  meet- 
ing to  organize  the  corporation,  the 
meeting  was  valid,  and  could  not  be 
tmpeacbed  by  them  or  any  one  else. 
Lippman  v.  Kehoe  Stenograph  Co., 
(Del.)  95  A  89G. 

CoBdltloaa  prooedont  generally  see 
supra  {  111. 

K.  Cade  v.  Forest  Olen  Brick. 
etc..  Co..  166  111.  367,  46  NS  286  [aff 
55  in.  A.  181];  Ragland  v.  Doollttle, 
100  Ulsa.  498.  S6  S  446.  See  supra 
i  152. 
.  [a]  la  M—l— Ippt  (1)  Code  (1906) 

1  930,  rendering  a  charter  of  a  cor- 
poration void  on  a  failure  to  file  a 
report  of  the  organization  with  the 
secretary  of  state  within  thirty  days 
after  the  organization,  is  not  satls- 
Sed  by  an  attempt  to  comply  there- 
with; but  the  Incorporators  must  see 
that  the  report  Is  received  as  re- 
Qulred  by  the  statute.  Ragland  v. 
Doollttle.  100  Miss.  498.  56  S  446. 
•2)  The  certificate,  filed  after  the 
■peclfled  time,  which  expressly 
■hows  that  it  is  the  first  certificate 
to  be  filed.  Is  competent  to  prove  a 
noneompllance  with  the  statute.  Rag. 
land  v.  Doollttle.  supra. 

■7.  Clegg  V.  Hamilton,  etc.  Coun- 
ty Grange  Co.,  61  Iowa  181,  IS  NW 
!<5.     See  supra  {   147. 

sa    See  snpra  S  110. 
.  6».    Chieppo  V.   Chleppo,   88  Conn. 
III.   90   A    940    (filing    certificate    of 
organisation   not  a  condition  prece- 
dent to  corporate  existence^   and  a 


contract  made  before,  is  enforceable 
after,  such  certificate  is  filed) ;  Ju- 
dah  V.  American  Live  Stock  Ina  Co., 

4  Ind.  333;  Murdock  v.  Lamb,  92 
Kan.  867,  142  P  961;  Powell  v.  Mc- 
Mullan  Lumber  Co.,  168  N.  C.  62,  68 
SB  826  (adaption  of  by-laws  and 
Issue  of  stock  not  necessary  to  cor- 
porate existence) ;  Badger  Paper  Co. 
V.  Rose.  96  Wis.  146,  70  NW  802,  87 
LRA  162. 

[a]  In  PeniurylvaiiAa,  after  let- 
ters patent  have  been  issued  by  the 
governor  to  a  corporation,  as  re- 
quired by  the  law,  a.  deed  of  convey- 
ance to  the 'company  will  vest  the 
estate  In  It,  although  the  corpora- 
tion has.  not  been  organized  by  the 
election  of  its  ofScer^,  the  assent 
to  the  grant  being  presumed.  Rath- 
bone  V.  Tioga  Nav.  (^>.,  2  Watts  &  S. 
74. 

OondlUoaa  ■nbsaqnant  gananUly 
see   supra   i    116. 

BabsorlpttonB  (or  stock  aafl  pay- 
UMBt  see  Infra  Ji   164-1S6. 

90.  J.  W.  Butler  Paper  Co.  v. 
Cleveland,  220  111.  128,  77  NS  99  [aft 
121  111.  A.  491];  Cross  v.  Plnekney- 
vlUe  Mill  Co.,  17  111.  64;  Judah  v. 
American  Live  Stock  Ins.  Co.,  4  Ind. 
333;  McCllnch  v.  Sturgla,  72  Me.  288; 
Newcomb  v.  Reed,  12  Allen  (Mass.) 
362;  City  Hotel  v.  Dickinson,  6  Qray 
(Mass.)   686. 

[a]  Vrovlflion  a«  to  iBotlo*  of  flcat 
meeuag  mere^  directory.— J.  W. 
Butler  Paper  Co.  v.  Cleveland,  220 
111.  128.  77  NE  99  [aff  121  111.  A. 
491];  Judah  v.  American  Live  Stock 
Ins.  Co.,  4  Ind.  333;  McCllnch  V, 
Sturgls,  72  Me.  288;  Newcomb  v. 
Reed,  12  Allen    (Mass.)   362. 

Bjreotory  provlaloaa  gMierally  see 
supra  i  114. 

Vailnre  to  iaane  oertUeates  of 
stock  see  infra  J   710. 

81.  See  Lehman  v.  Warner,  61 
Ala  466;  Osslpee  Hosiery,  etc.,  Mfg. 
Co.  V.  Canney,  64  N.  H.  296.  Com- 
pare St.  Louis,  etc.,  R.  Co.  v.  Belle- 
ville City  R.  Co.,  168  ni.  390,  41  NB 
916. 

M.    Duke  V.  Taylor,  37  Fla.  64,  19 

5  172,  63  AmSR  232,  31  LRA  484; 
Miller  V.  Ewer,  27  Me.  609,  46  AmD 
619;  Glymont  Impr.,  eta,  Co.  v. 
Toler,  80  Md.  278,  30  A  651;  Tucka- 
segee  Mln.  Co.  v.  Qoodhue.  118  N.  C. 
981,  24  SB  797.  See  also  supra  J  99; 
infra  f   424. 

[a]       SulMeanant  orgaalsatloa 

wlthla  tho  state  and  operations  un- 
der the  charter  wlU  cure  the  defect. 
Olymont  Impr.,  etc.,  Co.  v.  Toler,  (0 
Md.  278.  30  A  661. 

•3.  Macon  County  v.  Shores.  97 
U.  S.  272,  24  L.  ed.  889;  L«hman  v. 


Warner,   61  Ala.  466    (under  special 
charter).     See  Infra  S  281. 

M.  Tuckasegee  Mln.  Co.  v.  Good- 
hue, 118  N.  C.  981,  24  SE  797.  See 
also  Ohio,  eto.,  R.  Co.  v.  McPherson, 
36  Mo.  IS,  86  AmD  128  (where  the 
organisation  was  under  a  special  act 
creating  the  corporation);  and  infra 
i    424. 

85.  Peo.  v.  Perrln,  66  Cal.  345; 
State  v.  Bull,  16  Conn.  179;  Ward- 
Truitt  Co.  V.  Bryan  &  Lamb,  144  Oa. 
769,  87  SS  1037. 

[a]  Onxativa  statut*^— But  a  cor- 
poration, formed  as  a  membership 
corporation  without  any  capital 
stock  and  shares  under  a  statute  re- 
quiring a  capital  stock  and  shares, 
may  be  rendered  valid  by  a  curative 
statute  declaring  all  corporations 
previously  formed  under  such  stat- 
ute to  be  valid  or  otherwise  recog- 
nizing them  as  valid.  Peo.  v.  Per- 
rln, 66  Cal.  846.     And  see  supra  f  74. 

Propriety  and  neoeasl^  of  Hiace 
owaarahlp  see  infra  i  616. 

86.  See  statutory  provisions;  and 
supra  {{  47,  62. 

87.  McGlnty  v.  Athol  Reservoir 
Co.,  166  Mass.  183,  29  NE  610  (hold- 
ing that,  in  the  absence  of  any  re- 
quirement in  the  charter  of  a  corpo- 
ration or  In  the  statute  made  a  part 
thereof,  neither  the  paying  in  of 
ci^ital  nor  the  Issuance  of  stock  Is 
necessary  to  the  formation  of  the 
corporation);  Powell  v.  McMuUaa 
Lumber  Co.,  163  N.  C.  62,  68  SE  926; 
Hamilton  v.  James  A.  Cushman  Mfg. 
Co.,  IS  Tex.  Civ.  A.  338,  39  SW  641. 
See  also  Johnson  v.  Kessler,  76  Iowa 
411,  41  NW  57;  FayettevUle  St.  R. 
Co.  V.  Aberdeen  R.  Co.,  142  N.  C.  423. 
65  SE  346,  9  AnnCas  683;  Jefferson 
Nat.  Bank  v.  Texas  Inv.  Co.,  74  Tex. 
421,    12   SW   101. 

Tallnre  to  iasa*  oertlfleatea  of 
■took  see  infra  {710. 

M.  Cal. — Peo.  V.  Perrln,  66  Cal. 
346. 

Colo. — Aspen  Water,  etc.  Co.  v. 
Aspen,  6  Colo.  A.  12,  37  P  728. 

Ga. — Ward-Truitt  Co.  v.  Bryan  & 
Lamb,  144  Ga.  769,  87  SE  1037. 

111. — Stowe  V.   Flagg,   72   111.   397. 

Kan. — Nemaha  Coal,  etc.,  Co.  v. 
Settle,  64  Kan.   424.   38  F  483. 

La. — Baltimore,  etc.,  Tel.  Co.  v. 
Morgan's  Louisiana,'  etc..  SS.  Co.,  37 
La.  Ann.    883. 

Minn. — Byronville  Creamery  As- 
soc. V.  Ivers,  93  Minn.  8,  100  NW  387 
(holding  that  where  no  provision 
was  made  in  the  articles  for  the  In- 
corporation of  ai  creamery  associa- 
tion or  in  the  by-laws  for  Issuance 
and  payment  of  capital  stock,  and 
no  stock  .was  ever  paid  for  or  issued. 
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tion  or  payment  of  capital  or  capital  stock,  or  of 
both,"  and  require  provisions  with  respect  thereto 
to  be  inserted  in  the  articles  of  association,  certifi- 
cate of  incorporation,  or  charter.'  It  is  not  neces- 
sary, however,  that  a  statute  creating  or  authoriz- 
ing^ a  corporation  shall  designate  or  limit  the 
amount  of  capital  stock,  or  prescribe  thia  number 
or  value  of  the  shares,  or  contain  other  provisions 
in  this  respect.  In  the  absence 'of  such  provisions 
the  matter  is  left  to  the  discretion  of  the  corpora- 
tion.' 

[$  155]  2.  Subscriptions.  Neither  a  subscrip- 
tion of  the  entire  amount  of  the  potential  capital 
stock,  nor  of  any  proporticm  o*  percent!^  thereof, 
is  a  condition  precedent  to  the  coming  into  exist- 
ence of  a  corporation  or  to  the  right  to  commence 


the  associatton  did  not  become  a,  cor- 
poration). 

Oh. — State  v.  Home  Co-op.  Union, 
«8  Oh.  St.  547.  59  NB  220. 

[a]  Xa.  Ohio,  under  Rev.  St.  S 
3286,  providing  that  companies  or- 
ganised for  profit  must  have  a 
capital  stock,  a  company  so  organ- 
ised for  dealing  In  realty  is  neces- 
sarily organisea  for  profit,  and  must 
share  a  capital  stock  divided  Into 
shares  as  all  other  corporations  for 
profit.  State  v.  Home  Oo-op.  Union, 
62  Oh.  St.  647,  59  NB  220. 

[b]  Xa  PnnsylvMda  (1)  It  has 
been  held  that  a  charter  will  not  be 
granted  by  the  court  to  a  proposed 
corporation  which  is  to  nave  no 
capital  and  no  shares.  In  re  Account- 
ants' Assoc,  18  Pa.  Co.  169.  (2)  Un- 
der the  act  of  1872,  making  the  court 
the  judge  of  the  expediency  of  grant- 
ing a  charter,  etc.,  a  gas  company 
will  not  be  Incorporated  until  an  as- 
sociation has  been  formed  and  stock 
subscribed,  such  being  the  spirit  of 
the  act  of  1867  in  that  regard.  In 
re  Oibbs,  2  Pittsb.   (Pa.)  499. 

OrMrtlOB  of  eagttu  atook  see  inflrt 
{  517  et  seq. 

Tssnsncs   of   certUteatM   of   stook 
'  see  infra  |  714  et  seq. 

Snlwioxlptloa  of  stook  or  pajmeat 
thersof  not  aeeesaarjr  unless  required 
by  statute  see  Infra  it  166,  156. 

As  oondlUon  to  llaMUtr  on  stook 
see  infra   S   796. 
_BbsoxlptloiM  see  infra  t /165. 

Vaysunt  see  Infra  (  166. 

1.     See  supra  J  140. 

S.  Klrksey  v.  Florida,  etc.  Plank 
Road  Co.,  7  Fla.  28,  88  AmD  426 
(where  there  was  a  special  act  of 
Incorporation). 

3.  U.  S. — W.  L.  Wells  Co.  V.  Gas- 
tonla  Cotton  Mfg.  Co.,  198  U.  S.  177, 
26  set  640,  49  L.  ed.  1003  <corpora- 
tlon  under  a  Mississippi  statute); 
Minor  v.  Alexandria  Mechanics' 
Bank,  1  Pet.  46,  7  L.  ed.  47. 

Ind. — Smock  v.  Henderson,  Wils. 
241. 

Iowa. — Johnson  v.  Kessler,  76  Iowa 
411,  41  NW  67  (may  commence  busi- 
ness as  soon  as  articles  are  filed). 

Kan. — Chicago,  etc.,  R.  Co.  v.  Staf- 
ford County  Comrs.,  36  Kan.  121,  12 
T  693;  Massey  v.  Citizens'  Bldg., 
etc.,  Assoc,   22  Kan.   624. 

Md. — Hammond  v.  Straus,  63  Md. 
1:  Laflln,  etc.,  Powder  Co.  v.  Sln- 
sheimer,  46   Md.   316,   24  AmR  522. 

Mass. — McOinty  v.  Athol  Reservoir 
Co.,  166  Mass.  188,  29  NB  510;  Salem 
First  Nat.  Bank  v.  Almy,  117  Mass, 
476-  Boston  Acid  Mfg.  Co.  v.  Moring, 
16  Gray  211. 

Miss.— Perkins  v.  Sanders,  66  Hiss. 
733. 

N.  Y. — Schenectady,  etc..  Plank 
Road  Co.  V.  Thatcher.  11  N.  Y.  102; 
Hamilton,  etc.,  Plank  Road  Co.  v. 
Rice,  7  Barb.  157. 

Or. — ^Willamette  Freighting  Co.  v. 
Stannus,  4  Or.  261. 

S.  D. — Singer  Mfg.  Co.  v.  Peck,  9 
S.  D.    29.  67  NW  947. 

Tex. — ^Jefferson  Nat  Bank  v.  Texas 
Inv.  Co.,  74  Tex.  421,  12  SW  101; 
Hamilton  v.  James  A.  Cushman  Mfg. 


Co.,   15  Tex.  Civ.  A.  888,  89  SW  641. 

Ooadltloa  to  snf  ox««in«at  of  ■took 
■VbBOZlntloa  see  Infra  99   809-812. 

4>  XJ.  S. — ^American  Ball  Bearing 
Co.  V.  Adams,  222  Fed.  967  [rev  on 
other  grounds  831  Fed.  960,  146  CCA 
1461. 

Ala. — Smith  V.  TalUssee  Branch 
Cent.  Plank-Road  Co.,  30  Ala.  650. 

Cal.— Peo.  V.  Chambers,  42  Cal.  201. 

Colo. — ^Aspen  Water,  etc.,  Co.  v. 
Aspen.  6  Colo.  A.  12,  87  P  728. 

Conn. — Johnston  v.  AlUs,  71  Conn. 
207,  41  A  816;  State  v.  Bull,  16  Conn. 
179. 

Ga. — Ward-Truitt  Co.  v.  Bryan  ft 
Lamb,  144  Ga.  769,  87  SE  1087;  Burns 
V.  Beck,  83  Ga.  471,  110  SB  121; 
Academy  of  Music  v.  Flanders,  76. 
Ga.  14;  Napier  v.  Poe,  12  Ga.  170; 
Walters  v.  Porter,  S  Ga.  A.  78,  59 
SB  462. 

-    111. — Merrick   v.    Consumers'   Heat, 
etc.,  Co..  Ill  111.  A.  163. 

Ind. — Holman  v.  State,  ^06  Ind.  569, 
6  NB  702;  Anderson  V.  Newcastle, 
etc,  R.  Co.,  12  Ind.  876,  74  AmD  218; 
Newcastle,  etc..  Tump.  Co.  v.  Bell, 
8  Blackf.  684. 

Iowa. — Sweney  v.  Talcott,  86  Iowa 
103,  62  NW  106;  Oskaloosa  Agricul- 
tural Works  V.  Parkhurst,  64  Iowa 
357,  6  NW  647. 

Kan.— Nemaha  Coal,  etc.  Min.  Co. 
V.  Settle,  54  Kan.   424,   38  P  483. 

Ky. — Rice  v.  Clark,  4  Ky.Op.  365. 

La. — Globe  Realty  Co.  v.  Whitney, 
106  La.  267,  30  S  746;  Rosengarten 
V.   Mackle,   1   La.   A.    (Orleans)    75. 

Me. — Lewey's  Island  R.  Co.  v.  Bol- 
ton,   48   Me.    461,    77   AmD   236. 

Md. — Munich  Re-Insurance  Co.  v. 
United  Surety  Co.,  113  Md.  200,  77  A 
579;  Franklin  F.  Ins.  Co.  v.  Hart,  31 
Md.  59;  Wellersburg,  etc..  Plank 
Road  Co.  V.  Hoffman,  9  Md.  669. 

Mass. — Salem  PMrst  Nat.  Bank  v. 
Almy,  117  Mass.  476;  Central  Tump. 
Corp.  v.  Valentine,  10  Pick.  142. 

Mich.— Reld  v.  Detroit  Ideal  Paint 
Co.,  1S2  Mich.  628,  94  NW  3;  ContU 
nental  Varnish,  etc,  Co.  v.  Secretary 
of  State,  128  Mich.  621,  87  NW  901; 
International  Fair,  etc,  Assoc  v. 
Walker,  88  Mich.  62,  49  NW  1086.  97 
Mich.   169,  66  NW  344. 

Mo. — Taylor  v.  St.  Louis  Nat.  L. 
In*.  Co.,  266  Mo.  283,  181  SW  8:  Cum- 
mings  V.  Winn,  89  Mo.  61,  14  SW 
612;  Sedalla,  etc,  R.  Co.  v.  Abell,  17 
Mo.   A.    645. 

Nebr. — Livesey  v.  Omaha  Hotel  Co., 
6  Nebr.   60. 

N.  J. — ^Union  Water  C^>.  v.  Kean,  62 
N.  J.  Bq.  Ill,  27  A  1016  [rev  on 
other  grounds  62  N.  J.  Bq.  818.  81  A 
282,  46  AmSR  5381:  Jersey  City  Gas 
Co.  V.  Dwlght,  29  N.  J.  Eq.  242. 

N.  T. — Lake  Ontario,  etc.,  R.  Co. 
V.  Mason,  16  N.  Y.  461;  United  Grow- 
ers Co.  V.  Blsner,  22  App.  Dlv.  1,  47 
NYS   906. 

N.  C. — Klnston,  etc.,  R.  (2o.  v. 
Stroud,    132   N.    C.    413,    43   SB  918. 

Oh. — Farkside  Cemetery  Assoc  v. 
Cleveland,  etc..  Tract.  Co..  93  Oh.  St. 
181,  112  NB  596;  Queen  <3ity  Tel.  Co. 
V.  Cincinnati,  73  Oh.  St  64,  76  NB 
892;  State  v.  Ins.  Co.,  49  Oh.  St  440, 
31  KB  658.  34  AmSR  673,   16  LRA  611; 


business,  either  tinder  a  speeial  act  of  the  corpo- 
ration or  under  a  general  law,  unless  it  is  made  so 
by  the  governing  statute.*  The  statutes,  however, 
usually  require  that  all  or  a  certain  amount  of  the 
capital  stock  shall  be  subscribed,  either  in  order  to 
give  corporate  existence  or  in  order  to  entitle  the 
corporation  to  commence  business,  and  sometimes 
that  a  certificate  or  statement  thereof  shall  be  filed, 
and  a  substantial  compliance  with  such  a  provision 
is  essential  before  there  can  be  any  valid  incorpora- 
tion at  all,  or  before  the  corporation  can  lawfully 
commence  the  transaction  of  its  business,  as  the 
case  may  be.*  The  subscriptions  are  usually  re- 
quired to  be  made  in  good  faith  or  by  bona  fide 
sabscribers,"  and  this  is  implied  even  when  not  ex- 
pressed;* a^  the  subscriptions  must  be  valid  and 

Farmers'  Co-op.  Trust  Co.  v.  Floyd, 
47  Oh.  St  626,  26  NB  110,  II  AmSR 
846.  12  LRA  S4«. 

Or. — Portland,  etc.,  R.  Co.  v.  SpiU- 
man,  2S  Or.  S8T,  82  P  688. 

Pa. — ^Boyd  V.  Pea«h  Bottom  R.  Co., 
90  Pa.  169;  Garrett  v.  Dillsburg,  etc., 
R.  Co.,  78  Pa.  466;  Leighty  v.  Sus- 


quehanna, etc.,  Tump.  Co.,  14  Serg. 
&  R.  484;  In  re  Washington  Hall 
AssoCr  10  Pa.  Dlst  621,  26  Pa.  Co. 
206. 

S.  C. — Meyer  v.  Brunson,  104  S.  C. 
84,    88   SB   369. 

Wis. — ^Peyton  v.  Minong  Lumber, 
etc..  Co.,  149  Wta.  66,  186  NW  S18; 
Atty.-Gen.  v.  CSiicago,  etc.,  R.  CTo.,  36 
Wis.  426. 

Bng. — Eastern  Archipelago  Co.  v. 
Reg.,  2  B.  &  B.  856,  75  BCL  866,  118 
Rem-lnt  988:  Waterford,  etc.,  R.  Co. 
V.  Dalbiac,  6  Bxch.  443,  4  BngL&Bq 
466,  166  Reprint  616;  Norwich,  etc. 
Nav.  Co.  V.  Theobald,  M.  &  M.,  151, 
22  BCL  491. 

Can. — ^Dominion  Salvatre, 'etc,  Co. 
V.  Atty.-G«n.,  21  Can.  S.  <:.  72. 

Ont — Niagara  Falls  Road  Co.  v. 
Benson,  8  U.  C.  Q.  B.  807. 

[  a]  Ooaatmotlom  of  parttMlar  stat- 
Titss. — (1)  Newcastle,  etc.,  Turnp.  Co. 
V.  Bell,  8  Blackf.  (Ind.)  684;  Hunt  v. 
B:ansas,  etc..  Bridge  Co.,  11  Kan.  412; 
Wellersburg,  etc.i  Plank  Road  Co.  v. 
Hoffman,  9  Md.  569;  Sedalla,  etc,  R. 
Co.  V.  Abell,  17  Mo.  A.  646;  Union 
Water  Co.  v.  Kean,  62  N.  J.  Eq.  Ill, 
27  A  1015  [rev  on  other  grounds  62 
N.  J.  Bq.  813,  31  A  282,  46  AmSR 
5S81.  (2)  A  company  Incorporated 
with  the  privilege  of  creating  a  stock 
of  not  less  than  a  given  amount  nor 
greater  than  another  given  amount, 
may  commence  business  with  the 
smaller  capital  and  afterward  in- 
crease it  to  the  larger.  Gray  v.  Port- 
land Bank,  3  Mass.  864,  8  AmD  166. 

5.  Johnston  v.  AlUs,  71  Conn.  207, 
41  A  816. 

6.  Holman  v.  State,  106  Ind.  669. 
6  NB  702;  Jersey  City  Gas  Co.  v. 
Dwlght  29  N.  J.  Bq.  242;  Gordon  v. 
Cummlngs,  78  Wash.  615,  189  P  489; 
Manhattan  Trust  Co.  v.  Seattle  Coal, 
etc.,  Co.,  1«  Wash.  499,  48  P  333,  737. 
But  see  as  contra  Merrick  v.  Con- 
sumers' Heat  etc.,  Co.,  Ill  111.  A. 
158. 

[a]  IKeanlaf  of  taxma, — "A  bona 
fide  subscriber  means  a  bona  fide 
subscription,  that  is,  a  real  subscrip- 
tion, one  that  will  in  fact  bring  to 
the  corporation  the  amount  of  capital 
which  the  subscription  denotes,  and 
upon  which  its  creditors  and  all  per- 
sons dealing  with  the  corporation 
can  rely.  Any  subscription  that  will 
not  do  this  is  not  a  bona  fide  one." 
Johnston  v.  Allis,  71  Conn.  207,  214. 
41    A   816. 

[b]  nthaettpUoaM  hsld  not  bona 
flOa, — The  following  subscriptions 
have  been  held  insuffldent  and  not 
to  be  counted  as  being  bona  fld«: 
(1)  A  .subscription  by  one  as  agent 
or  trustee  for  the  proposed  corpora- 
tion itself.  Johnston  v.  Allis,  71 
Conn.  207,  41  A  816.  (2)  Simulated 
subscriptions  made  by  persons  who 
are   neither  actually   nor  apparently 
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absolutely  bindingj  Subscription  of  capital  stoctc, 
and  a  statement  or  certificate  thereof  as  required 
by  the  statute  may  be  a  condition  precedent  to  ac- 
quiring legal  corporate  existence,^  or  it  may  be  a 
condition  subsequent  only,  and  as  a  rule,  where  the 
statute  merely  requires  such  subscription  before  the 
corporation  shall  commence  or  traneaet  business, 'it 
does  not  impose  a  condition  precedent  to  corporate 
existence,  but  simply  prevents  the  corporation  from 
lavfnUy  commencing  or  transacting  the  business 
for  which  it  is  created  until  such  subscriptions  have 


been  made,  and  renders  the  corporation,  in  case  of 
noncompliance  with  the  statute,  liable  to  a  direct 
proceeding  by  the  state  to  oust  it  from  the  exercise 
of  corporate  powers,*  or  by  express  provision  of 
the  statute  in  some  jurisdictions,  and  in  others  with- 
out such  provision,  renders  the  officers,  stockhold- 
ers, or  subscribers  individually  liable  to  creditors 
of  the  corporation,  either  generally  or  to  the  extent 
to  which  the  required  amount  of  stock  has  not  been 
subscribed."    The  books  of  the  corporation  are  evi- 


able  to  pay  the  amount  subscribed. 
Holman  v.  SUte,  105  Ind.  SS9,  5  NB 
7tt  (holding  that  where  the  state,  by 

Sue  warranto,  directly  challenged 
ke  right  of  persons  to  act  as  a 
corporation,  and  It  appeared  that 
many  of  the  subscribers  for  the 
stock  were  notoriously  Insolvent  and 
had  no  expectation  at  the  time  they 
subscribed  of  ever  paying  their  sub- 
scription, thus  leaving  the  amount 
subscribed  In  good  faith  less  than 
that  required  by  the  statute,  a  judg- 
ment of  ouster  was  proper).  See 
also  Lewey's  Island  R.  Co.  v.  Bolton, 
4<  He.  4S1,  77  AmD  286.  But  com- 
pare Miller  V.  Wild  Oat  Gravel 
Road  Co..  52  Ind.  61  (holding  that  it 
Is  not  admissible  under  a  statute  to 
show  insolvency  of  other  subscribers 
in  an  action  by  a  corporation  on  an 
unconditional  subscription  to  its 
shares).  (S)  A  promoters'  subscrip- 
tion for  the  entire  stock  merely  as  a 
subterfuge  to  comply  with  the.  law, 
without  issue  to  him  or  intent  that 
he  should  pay  therefor.  Gordon  'V. 
Cummlngs.  78  Wash.  616,  139  P  489. 
(i)  Subscriptions  to  be  paid  for  in 
property  at  a  gross  overvaluation. 
Manhattan  Trust  C^.  v.  Seattle  Coal, 
etc..  Co..  le  "WtLBb.  499,  48  P  883,  737. 
See  also  infra  tj  156,  811. 

[c]  TiM  mibstaiMe  rathar  tkaa 
tba  fonn  will  be  considered  in  de- 
termining the  bona  fldes  and  suffl- 
clency  of  subscriptions.  Gordon  v. 
(^inmilngs,  78  Wash.  516,  139  P  489; 
National  Realty  Co.  v.  Nellson,  73 
Wash.  89,  181  P  446. 

7.  Conn. — Johnston  v.  AUis,  71 
Conn.  207,  41  A  818. 

Iowa. — Oskaloosa  Agricultural 

Works  V.  Parkhurst,  54  Iowa  867,  6 
NW  S47. 

Mass. — Salem  Mill-Dam  Corp.  v. 
Ropes,  9  Pick.  187,  19  AmD  863,  6 
Pick.  23 

Mich.— Reid  v.  Detroit  Ideal  Paint 
Co..  132  Mich.  628,  94  NW  8. 

Or. — Portland,  etc.,  R.  Co.  v.  Spill- 
man.  23  Or.  587,  32  P  688. 

And  see  Phillips  v.  Covington,  etc.. 
Bridge  Co..  2  Mete.  (Ky.)  219,  and 
other  cases  In  note  6. 

[a]  Who  are  stook  snlwierilwu. 
One  who  has  signed  a  preliminary 
subscription  to  the  capital  stock  of 
a  corporation,  and  has  slgrned  the 
consent  agreement  for  the  first  meet- 
ing of  stockholders,  and  actually 
participated  in  such  meeting,  is  a 
stock  subscriber,  although  he  has 
not  signed  the  stock  subscription 
book  after  the  filing  of  the  articles 
of  incorporation.  Nlckum  v.  Burck- 
hardt.  30  Or.  464,  47  P  788,  48  P 
474,  60  AmSR  822.  See  Infra  {  762 
et  seq. 

[b]  A  conttUemtH  ralwcflptlon 
(I)  for  a  portion  of  the  amount  of 
stock  necessary  under  the  statute  is 
not  sufficient  for  the  purposes  of  or- 
Sanisatlon.  but  the  subscriptions 
most  be  absolute.  Oskaloosa  Agri- 
cultural Works  V.  Parkhurst,  64  Iowa 
357,  6  NW  647;  Central  Tump.  Corp. 
T.  Valentine,  10  Pick.  (Mass.)  142. 
(I)  But  If  the  conditions  have  been 
performed  or  waived,  so  that  the 
subscription  has  become  absolute, 
it  is  sufficient.  Central  Tump.  Corp. 
T.  Valentine.  10  Pick.  (Mass.)  142. 
<>)  But  subscriptions  to  the  capital 
stock  of  a  corjMratlon,  made  on  con- 
ditions that  cannot  be  performed  by 
the  corporation  until  after  Its  organi- 
zation, cannot  be   considered  In  de- 


termining whether  the  requisite  one 
half  of  the  authorized  capital  stock 
has  been  subscribed  to  entitle  the 
corporation  to  organize.  Portland, 
etc,  R.  Co.  V.  Spillman,  23  Or.  687, 
32  P  688.  (4)  In  Illinois  the  organi- 
zation of  a  corporation  is  complete, 
for  all  purposes  connected  with  the 
collection  of  subscriptions  to  its 
capital  stock,  when  Its  entire  capi- 
talization has  been  unoonditionally 
subscribed;  nor  Is  it  material  that  a 
portion  of  such  stock  has  been  Issued 
without  consideration,  or  that  there 
was  a  prelinUnary  agreement  pur- 
porting to  prescribe  terms  or  mode 
of  payment,  parol  evidence  not  being 
admissible  to  show  that  the  sub- 
scriptions, unconditional  on  their 
face,  were  in  fact  unconditional. 
Merrick  v.  Consumers'  Heat,  etc, 
Co.,  Ill  111.  A.  163. 

[c]  Other  anhsoriptloBa  aot  to  lie 
iBolnded, — (1)  Whefe  the  charter  of 
a  corporation  fixes  the  minimum 
ajnonnt  of  capital  stock  which  shall 
be  subscribed  before  the  corporation 
shall  commence  business,  a  subscrip- 
tion for  "preferred  stock"  which  is 
to  draw  interest  from  its  subscrip- 
tion cannot  be  Included  as  a  part  of 
the  stock  required.  Lewey's  Island 
R.  Co.  v.  Bolton,  48  Me.  461,  77  AmD 
236.  (2)  An  unauthorized  subscrip- 
tion by  one  as  agent  for  another  Is 
not  to  be  counted,  where  It  does  not 
make  the  subscriber  a  member  of  the 
corporation,  but  merely  subjects  him 
to  an  action  on  the  case  for  damages. 
Salem  Mill-Dam  Corp.-  v.  Ropes,  9 
Pick.   (Mass.)   187,  19  AmD  363. 

[d]  Insolvanoy  of  Babacrlbers 
does  not  invalidate  incorporation  un- 
less their  solvency  is  made  a  pre- 
requisite by  the  statute.  Miller  v. 
Wild  Cat  <3ravel  Road  Ck>.,  62  Ind. 
51. 

8.  Ala. — Smith  V.  Tallassee 
Branch  Cent.  Plank-Road  Co.,  30  Ala. 
660. 

Cal. — ^Peo.  V.  (Chambers,  42  C^l. 
201. 

Ind. — Holman  v.  State,  106  Ind. 
569,  6  NB  702;  Anderson  v.  New- 
castle, etc,  R.  Co.,  12  Ind.  876,  74 
AmD   218. 

Ky. — Rice  V.  CUrk,  4  Ky.  Op.  355. 

La. — Globe  Realty  Co.  v.  Whitney, 
106  La.  267,  30  S  745;  Rosengarten 
V.  Mackle,  1  La.  A.  (Orleans)  76. 

Md. — ^Franklin  F.  Ins.  Co.  v.  Hart, 
31  Md.  €9;  Wellersburg,  etc..  Flank 
Road  Co.  V.  Hoffman,   9  Md.  669. 

Mich. — Reld  V.  Detroit  Ideal  Paint 
Co.,  132  Mich.  628,  94  NW  3;  Inter- 
national FalTi  etc.,  Assoc,  v.  Walker, 
88  Mich.  62.  49  NW  1086,  97  Mich. 
1^9,   56  NW  344. 

Nebr. — Llvesey  v.  Omaha  Hotel 
Co.,   6  Nebr.  50. 

N.  J. — Jersey  <aty  Gas  Co.  v. 
Dwight,  29  N.  J.  Eq.  242. 

N.  Y. — Lake  Ontario,  etc.,  R.  Co. 
V.  Mason,  16  N.  T.  461. 

Pa. — Garrett  v.  DlUsburg,  etc.,  R. 
Co.,  78  Pa.  466;  Leighty  v.  Susque- 
hanna, etc..  Tump.  Co.,  14  Serg.  & 
R.  434. 

Wis. — Atty.-Gen.  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  426. 

9.  U.  S.— W.  L.  Wells  Co.  v.  Gas- 
tonia  Cotton  Mfg  Co.,  198  U.  S.  177, 
26  set  640,  49  L.  ed.  1003  (corpora- 
tion under  a  Mississippi  statute); 
Minor  V.  Alexandria  Mechanics  Bank, 
1  Pet.  46,  7  L.  ed.  47;  Young  Rever- 
sible Lock-Nut  Co.  V.  Young  Lock- 
Nut  Co.,  72  Fed.  62;  Stokes  v.  Plnd- 


lay,  23  F.  Cas.  No.  13,478,  4  McC!rary 
206. 

Ala, — Smith  v.  Tallassee  Branch 
Cent.  Plank-Road  Co.,  30  Ala.  660. 

Ga. — Walters  v.  Porter,  3  Ga.  A. 
73,   69  SE  462. 

111. — Peo.  V.  National  Sav.  Bank, 
129  111.  618,  22  NB  288. 

Ind. — Judah  V.  American  Live 
Stock  Ins.  Co.,  4'  Ind.  333. 

Iowa — Johnson  v.  Kessler,  76  Iowa 
411,  41  NW  87. 

Kan. — Nemaha  C6al,  etc.,  Co.  v. 
Settle,  54  Kan.  424,  88  P  483;  Massey 
V.  (Mtlzens'  Bldg.,  etc.,  Assoc,  28 
Kan.   624. 

Md. — Hammond  v.  Straus,  68  Md.  1. 

Mass. — City  Hotel  v.  Dickinson,  6 
Gray  686. 

Miss. — ^Perkins  v.  Sanders,  66  Miss. 
738 

N.  J. — ^Unlon  Water  Co.  v.  Kean,  52 
N.  J.  Eq.  Ill,  27  A  1015  [rev  on  other 
grounds  62  N.  J,  Eq.  818,  81  A  282, 
46  AmSR  638]. 

N.  Y. — United  Growers  C!o.  v.  Eis- 
ner, 22  App.  Div.  1,  47  NYS  906. 

S.  D. — Singer  Mfg.  Co.  v.  Peck,  9 
S.  D.  29.  67  NW  947. 

Tex. — Jefferson  Nat.  Bank  v.  Texas 
Inv.  Co.,  74  Tex.  421,  12  SW  101. 

Wash. — American  Radiator  Co.  v. 
Kinnear,"56  Wash.  210,  105  P  630,  85 
LRAN3  463;  Spokane  V,  Amster- 
damsch  Trustees  Kantoor,  22  Wash. 
172,  60  P  141;  Carroll  v.  Pacific  Nat. 
Bank,  19  Wash.  639,  64  P  38. 

Wis. — Peyton  v.  Mlnong  Lumber, 
etc.,  Co.,  149  Wis.  66,  13*  NW  618 
(cannot  transact  business  with 
others  thac  members);  Sentdnel  Co. 
V.  A.  D.  Melselbach  Motor  Wagon 
Co..  144  Wis.  224,  128  NW  861,  140 
AmSR  1007.  32  LRANS  432. 

Eng. — Waterford,  etc.,  R.  Co.  v. 
Dalblac  6  Exch.  443.  4  EhigL&Eq  456, 
166  Reprint  616  (not  necessary  before 
making  calls   on    subscriptions). 

Man. — Muldowan  v.  German  Cana,- 
dian  Land  Co.,  19  Man.  667. 

[a]  What  ooaatltatas  eommsaolaff 
or  tmwxitinjr  Imaliiess. — Such  a 
statute  has  reference  to  the  business 
for  which  the  corporation  is  created, 
and  therefore  it  does  not  prevent 
the  corporation  from  procuring  sub- 
scriptions to  Its  capital  stock  and 
enforcing  the  same.  This  is  in  no 
sense  the  transaction  of  business 
within  the  meaning  of  the  statute. 
United  Growers  Co.  v.  EUsner,  22 
App.  Div.  1,  47  NYS  906.  See  also 
infra  {  156.  T 

[b]  As  to  third  persoaa.— (V)  Al- 
though there  is  statutory  provision 
against  a  corporation  doing  business 
until  its  stock  subscription  is  made, 
yet  where  it  has  done  business,  the 
question  of  good  faith  In  the  sub- 
scription cannot  be  raised  to  the  in- 
jury of  other  persons.  Spokane  v. 
Amsterdamsch  Trustees  Kantoor,  22 
Wash.  172,  60  P  141;  Carroll  v.  Paci- 
fic Nat.  Bank,  19  Wash.  689,  54  P  32. 
(2)  And  the  corporation  cannot  set 
up  its  failure  to  comply  with  the 
statute  as  ■  against  third  persons 
dealing  with  it  in  ignorance  of  such 
noncompliance.  Muldowan  v.  Ger- 
man Canadian  Land  Ck).,  19  Man.  667. 
See  also  infra  !}  216  et  seq,  281. 

Btreot  as  to  UaUlltT  oa  sUbsotlp. 
ttOBs  see  infra  H  809,  812. 

Ootvo'ationa  de  faoto  see  infra 
is  215  et  seq,  231. 

Bstoppel  to  dew  oorporate  eslst- 
eaoe  see  infra  t  236  et  seq. 

l<k     Bums  V.  Beck,  83  Ga  471,  10 
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denee,  but  not  ooneloaive,  of  the  amount  of  sub- 
scriptions.^ 

[\  166]  S.  PayaMOA.  To  give  a  corporation, 
whether  created  by  special  act  or  under  a  general 
law,  corporate  existence,  or  to  entitle  it  to  com- 
mence business,  it  is  not  necessary  that  all  ot  any 
part  of  its  ci^ital  stock  shall  be  paid  in,  unless  this 
IS  required  by  statute;"  but  the  statutes  often  re- 
quire, not  only  that  there  shall  be  subscriptions  for 


^11  or  a  certain  part  of  the  capital  stock,"  but  also 
that  all  or  a  certain  percentage  thereof  shall  be 
actually  paid  in,  and  such  payment  is  necessary^  to 
corporate  existence,  or  to  the  right  of  the  corpora- 
tion to  commence  business,  according  to  the  terms 
or  intent  of  the  statute  in  this  respect.**  Fre< 
quently  an  affidavit  or  certificate  of  payment  in 
compliance  with  the  statute  is  required  to,  be  filed." 
Sometimes  the  payment  is  required  to  be  made  in 


SE  121  •Waters  v.  Porter,  3  Ga.  A. 
73,  69  SB  462;  SaJem  First  Nat.  Bank 
y.  Almy,  117  Mass.  476;  Cummlngs 
V.  Winn,  »9  Mo.  51,  14  SW  612.  See 
also  Infra  XII,  D. 

[a1  So  suoli  UaMlltj  nalMM  iup 
posed  by  a  statate.— American  Badl- 
&tor  Co.  V.  Kinnear,  66  .Wash.  210, 
106  P  630,  36  liRANS  453.  See  also 
Infra  XII,  D. 

11.     See  Infra  i  492. 
I  la.    U.  3.— W.  L.  Wells  Co.  V.  Oes- 
tonla  Cotton  Mfgr.  Co.,  198  U.  S.  177, 
25   set  640,  49   L.  ed.   1003   (corpora- 
tion under  a  Mississippi  statute). 

Conn. — New  Haven,  etc.,  R.  Co.  v. 
Chapman,   38  Conn.  66. 

Fla. — Southern  Li.  Ins.,  etc.,  Co.  ▼. 
lianier,   5   Fla.   110,  68  AmD  448. 

Qa. — Mitchell  v.  Some  R.  Co.,  17 
Ga.  674. 

Iowa. — Johnson  v.  Kessler,  76  Iowa 
411,  41  NW  57. 

Kan. — Hunt  v.  Kansas,  etc..  Bridge 
Co..  11  Kan.  412. 

La. — Leader  Realty  Co.  v.  Lake- 
Tlew  Land  Co.,  127  La.  1069,  64  S 
360. 

Mass. — McOlnty  v.  Athol  Reservoir 
Co.,   166  Mass.   183.   29  NE  610. 

N.  Y. — Schenectady,  etc..  Plank 
Road  Co.  V.  Thatcher,  11  N.  Y.  102. 

Pa. — Garrett  v.  DUIsburff,  etc.,  R. 
Co„  78  Pa.  466. 

S.  D. — Singer  Mfjr.  Co.  v.  Peck,  9 
S.  D.  29,  67  NW  947. 

Tex. — Jefferson  Nat.  Bank  ▼.  Texas 
Inv.  Co.,  74  Tex.  421,  12  SW  101. 

As  eondltion  to  liability  on  snb- 
■orivtlon  to  stook  see  Infra  {}  813- 
S23. 

IS.    See  supra  (  156. 

14.  U.  S. — ^American  Ball  Bearing 
Co.  V.  Adams,  222  Fed.  967  [rev  on 
other  grounds  231  Fed.  950.  146  CCA 
146] ;  W.  L.  Wells  Co.  v.  Avon  Mills, 
128  Fed.  369,  63  CCA  111  [rev  118 
'Fed.  190,  and  rev  on  other  grounds 
198  Fed.  177.  25  SCt  640,  49  L.  ed. 
1003]:  Wechselberg  v.  Flour  City 
Nat.  Bank,  64  Fed.  90,  12  CCA  66,  26 
LRA  470. 

Ala.— Floyd  v.  State,  177  Ala.  169, 
C9  S  280;  State  v.  Webb,  97  Ala.  Ill, 
12  S  377,  38  AmSR  161;  Trammell  v. 
Pennington,  46  Ala.  673. 

Cat. — Peo.  T.  Chambers,  42  Cal. 
201. 

Ga. — Branch  v.  Augusta  Glass 
Works.  95  Ga.  673.  23  SE  128;  Burns 
v.  Beck,  83  Ga.  471.  10  SB  121;  Acadr 
emy  of  Music  v.  Flanders,  75  Ga.  14; 
Napier  v.  Poe,  12  Ga.  170;  BIng  v. 
Kingston  Bank,  5  Ga.  A.  678,  63  SE 
662. 

111. — Peo.  V.  Larsen,  266  III.  406, 
108  NB  947;  Baker  v.  BackuSi  82  111. 
79;  Plerlk  v.  Mueller.  201  111.  A.  108. 

Kan. — Murdock  v.  Lamb,  92  Kan. 
867,  142  P  961;  Walton  v.  Oliver,  49 
Kan.   107,  30  P  172.  33  AmSR  355. 

Me. — Agricultural  Bank  v.  Burr, 
24  Me.  266. 

Md. — Munich  Re-Insurance  Co.  v. 
United  Surety  Co.,  113  Md.  200,  77  A 
679;   Hammond   v.  Straus,  .53   Md.   1. 

Mass. — Chase's  Patent  El.  Co.  v. 
Boston  Tow-Boat  Co.,  162  Mass.  128, 
28  NB  800.   9  LRA  339. 

Miss. — Fargason  v.  Oxford  Mer- 
cantile Co..  78  Miss.  65,  27  S  877. 

Mo. — Sedalla,  etc.,  R.  Co.  v.  Abell, 
17  Mo.  A.  646. 

Nebr. — Livesey  v.  Omaha  Hotel 
Co.,  6  Nebr.  60. 

N.  J. — McCarter  v.  Pitman,  etc., 
Gas  Co.,  74  N.  J.  Bq.  266,  69  A  311; 
Union  Water  Co.  v.  Kean,  62  N.  J. 
Bq.  Ill,  27  A  1016  [rev  on  other 
grounds  62  N.  J.  Bq.   813,   31  A  282, 


46  AmSR  638];  Jersey  City  Gas  Co. 
V.  Dwlght,  29  N.  J.  Bq.  242. 

N.  Y.— Veeder  v.  Mudgett,  96  N.  T. 
296;  Chase  v.  Lord.  77  N.  Y.  1;  Lake 
Ontario,  etc.,  R.  Co.  y.  Mason,  16  N. 
Y.  461;  EUistem  Plank  Road  Co.  v. 
Vaughan,  14  N.  Y.  646;  Peo.  v.  Rail- 
road Comrs.,  81  App.  Dlv.  242,  81 
NYS  20  [aff  176  N.  Y.  616  mem,  67 
NE  1088  mem];  Beattys  v.  Solon,  64 
Hun  120,  19  NYS  37  [mod  on  other 
grounds  136  N.  Y.  662  mem,  82  NE 
1062  mem];  Whalen  v.  Hudson  Hotel 
Co.,   170  NYS   855. 

N.  C. — Klnston,  etc.,  R.  ■  Co.  v. 
Stroud,  132  N.   C.  413,  43  SB  918. 

Oh. — Parkslde  Cemetery  Assoc,  v. 
Cleveland,  etc..  Tract.  Co.,  93  Oh.  St. 
161,  112  NE  696;  Queen  City  Tel.  Co 
V.  Cincinnati,  73  Oh.  St.  64,  76  NB 
392;  State  v.  Ins.  Co..  49  Oh.  St.  440, 
31  NE  658,  34  AmSR  573,  16  LRA 
611. 

Pa. — Boyd  v.  Peach  Bottom  R.  Co., 
90  Pa.  169;  Lelghty  v.  Susquehanna, 
etc..  Tump.  Co.,  14  Serg.  &'  R.  434: 
In  re  Hall  Yarn,  etc.,  Mfg.  Co.,  12 
Pa.  Dlst.  548,  27  Pa.  Co.  668:  In  re 
McKlnley-Lannlng  L.  &  T.  Co.,  12. 
Pa.  Co.   40. 

S.  C. — Meyer  v.  Branson,  104  S.  C. 
84,  88  SE  359;  Spartanburg,  etc.,  R 
Co.  V.  Bzell,  14  S.  C.  281. 

Tex. — Blair  v.  Rutherford,  31  Tex. 
466;  McCarthy  v.  Texas  Loan,  etc., 
Co„    (Clv.  A.)    142  SW  96. 

Wash. — Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.  Co.,  16  Wash.  499, 
48  P  333,   737. 

Wis. — La  Crosse  Brown  Harvester 
Co.  ▼.  Goddard,  114  Wis.  610.  91  NW 
226;  Atty.-Oen.  v.  Chicago,  etc.,  R. 
Co„  35  Wis.  426. 

Bng. — Eastern  Archipelago  Co.  ▼. 
Reg.,  2  B.  &  B.  866.  75  ECL  856,  118 
Reprint  988. 

Can. — Turner  v.  Cowan,  34  Can.  S. 
C.  160;  Dominion  Salvage,  etc.,  Co. 
v.  Atty.-Gen.,  21  Can.  S.  C.  72. 

Ont. — Niagara  Falls  Road  Co.  ▼. 
Benson,  8  U.  C.  Q.  B.  307. 

[a]  SvbMaatlal  eoinp11aiioe..-It 
Is  enough  that  the  percentage  of  the 
capital  stock  required  to  be  paid  In 
by  the  governing  statute  Is  paid  In 
substantial  conformity  thereto;  It  Is 
not  material  by  whom  it  Is  paid  In. 
Lake  Ontario,  etc.,  R.  Co.  v.  Mason, 
16  N.  Y.  451.  And  see  Peo.  v.  St042k- 
ton,  etc.,  R.  Co.,  46  Cal.  306,  13  AmR 
178;  State  V.  Wood,  13  Mo.  A.  139 
[aft  84  Mo.  378]. 

[b]  OoBStmotloB     of    statstea. — 

(1)  In  Maryland,  where  the  charter 
of    a    corporation    (L.    [1902]    c    479 

S2)  provided,  as  a  condition  prece- 
ent  to  corporate  existence  and  the 
exercise  of  corporate  powers,  that 
the  corporation's  capital  stock 
should  be  subscribed  for,  and  that 
fifty  per  cent  should  be  paid  In  In 
cash,  such  provision  was  not  con- 
strued to  require  that  fifty  per  cent 
on  each  share  must  be  actually  paid 
In  before  the  corporation  could  or- 
ganlxe;  but  It  was  held  sufllcient  if 
the  whole  capital  was  subscribed 
and  fifty  per  cent  thereof  i>ald  in. 
Munich  Re-Insurance  Co^  v.  United 
Surety   Co.,    118   Md.    200,   77   A   679. 

(2)  And  in  New  York  It  was  held 
that  an  early  statute  (L.  [1847]  c 
210  i  2),  providing  that  the  articles 
of  association  of  a  corporation  or- 
ganized thereunder  should  not  be 
filed  until  five  per  cent  "on  the 
amount  of  the  stock  subscribed" 
should  be  paid,  did  not  require  five 
per  cent  of  each  subscription,  but  of 
the    gross    amount.     Eastern    Plank 


Road  Co.  V.  Vaughan.  14  N.  Y.  546. 
And  see  Beattys  v.  Solon,  64  Hun 
120,  19  NYS  37  [mod  on  other 
grounds  136  N.  Y.  662  mem,  32  NE 
1062  mem].  (8)'  In  other  words,  the 
payment  may  be  made  In  a  gross 
sum,  If  the  sum  equals  the  required 

Sercentage     of     the     capital     stock, 
partanburg,  etc.,  R.  Co.  t.  Bzell,  14 
S    C    281 

[c]  False  oartlfloat*  of  ocgaalsa* 
tloa. — Where  organization  commis- 
sioners falsely  certified  to  the  secre- 
tary of  state  that  more  than  one 
half  of  the  corporation's  capital  had 
been  actually  paid  in,  and  the  sec- 
retary on  such  false  certificate  is- 
sued a  certificate  of  complete  organ- 
ization, the  corporation  was  never 
legally  organized,  and  was  subject  to 
ouster  at  the  Instance  of  the  state. 
Peo.  y.  Larsen,  266  111.  406,  106  NB 
947. 

[d]  Btatnt*  mscaly  '"■^""g  oonk 
mlsslonan  pexsoaally  Uatala. — A 
clause  In  a  charter,  that  the  commis- 
sioners appointed  to  organize  the 
corporation  should  receive  no  sub- 
scriptions to  the  stock  unless  five 
per  cent  thereof  In  cash  should  be 
paid  to  them  at  the  time  of  subscrib- 
ing, and  that  if  they  should  receive 
subscriptions  without  such  pay- 
ments they  should  be  personally  lia- 
ble to  pay  the  same  to  the  corpora- 
tion when  organized,  was  held  not  to 
make  the  payment  of  such  percent- 
age a  condition  precedent  to  the  or- 
ganization of  the  corporation,  but 
merely  to  fix  a  personal  liability  on 
the  commlssloilers.  Blair  v.  Ru- 
therford. 31  Tex.  466. 

[e]  a«ld«M*  of  payments— Wheth- 
er the  stock,  or  the  required  per- 
centage thereof,  of  a  corporation  has 
been  paid  In  is  to  be  ascertained  and 
proved  by  the  certificate  of  the  com- 
missioners for  that  purpose  where 
this  mode  of  proof  Is  prescribed  by 
the  statute.  Agricultural  Bank  y. 
Burr,  24  Me.  256. 

Tf]      Tftttlt        Of        1W>imMlffSlfMl^W  I 

Where  a  special  act  of  incorporation 
appoints  commissioners,  as  agents  of 
the  state,  to  receive  subscriptions  to 
stock  and  to  require  payment  of  a 
certain  percentage  of  such  subscrip- 
tions required  by  the  statute  to  b« 
paid  at  the  time  ot  subscribing,  per. 
sons  who  subscribe  and  pay  In  good 
faith  cannot  be  held  responsible  for 
a  failure  of  such  commissioners  to 
perform  their  duty,  and  therefore 
the  faot  that  some  of  the  subscribers 
are  not  required  to  make  the  pay- 
ment required  by  the  statute  wlir 
not  invalidate  the  charter  even 
when  it  is  attacked  for  this  reason. 
In  a  direct  proceeding  by  the  state. 
Com.  v.  West  Chester  R.  Co.,  3  Grant 
(Pa.)  200. 

[g]  Unantliorlsed  affrMflMat  of 
■oUeltor  of  aubsozlvtloaa. — An  agree- 
ment between  a  person  soliciting 
subscriptions  to  the  stock  of  a  pro- 
posed railroad  and  the  subscrloers 
that  the  cash  payment  required  by 
statute  need  not  be  made  Is  void,  and 
does  not  affect  the  validity  of  the  in- 
corporation, where  the  company  was 
not  a  party  to  the  agreement. 
Beattys  v.  Solon,  64  Hun  120,  19 
NYS  37  [mod  on  other  grounds  186 
N.  Y.  662  mem,  32  NE  1062  mem]. 

IS.  Bay  State  Gas  Co.  v.  State,  20 
Del.  497.  56  A  1120;  Waters  v.  Qulm- 
by,  27  N.  J.  L.  296;  McCarter  v.  Pitt- 
man,  etc..  Gas  Co.,  74  N.  J.  Bq.  256, 
69  A  211;  Veeder  v.  Mudgett,  96  N. 
Y.  296. 


For  later  oases,  develapmaata  aad  ehaafsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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cash,  and  such  a  requirement  is  mandatory;**  but 
in  tlie  absence  of  suoli  a  requirement,  and  often  by 
ezpreas  provision  in  the  statute,  payment  may  be 
made  either  in  cash,  or  in  property  or  services,  if  the 
transaction  ia  fair  and  bona  fide,  although  not  other- 
-wise."  The  statute  may  require  such  payment,  cer- 
tificate, or  a£Bdavit  as  a  condition  precedent  to  cor- 
porate existence,"  or  it  may  impose  a  condition  sub- 
sequent ~only;  and  if  such  payment,  certificate,  (» 


affidavit  is  required  merely  as  a  condition  precedent 
to  the  right  to  commence  or  to  transact  business, 
such  payment  is  not  necessary  to  cor}>orate  exist- 
ence, but  is  only  necessary  to  entitle  the  corporation 
lawfully  to  commence  or  to  transact  the  business  for 
which  it  is  created,  and  nonpayment  cannot  gener- 
ally be  set  up  against  third  persons;"  and  it  may 
before  such  payment  oi^anize  and  take  all  neces- 
sary steps  to  procure  subscriptions  and  to  oolleot 


Cal  Provlalon  maralj  dixaotorjr. — 
VMder  V    Mudgett.   9B  N.  Y.  295. 

[b]  wna  of  e«rtlfio»t«<— A  cer- 
tlflcate  made  by  the  officers  of  a.  cor- 
poration wlthui  thirty  daye  after 
they  had  decided  that  the  capital 
was  paid  in  full  Is  a  sufflclent  com- 
pliance with  a  provision  reQUlrlng 
■uch  a  certificate  to  be  filed  within 
thirty  days  after  the  payment  of  the. 
last  installment  of  capital  stock, 
under  penalty  of  liability  on  part  of 
the  officers  for  debts  of  the  com- 
pany. Waters  v.  Qulmby,  27  N.  J. 
L  29«. 

[c]  iTMirtMiiTip  to  oompal  maWTig 
aad  flllaf  of  eeitlfloate  see  Bay  State 
Gas  Co.  V.  State,  20  Del.  497,-  S6  A 
1120. 

18.  Cal. — ^Peo.  v.  Chambers,  42 
Cal.  201. 

N.  J. — Xersey  City  Gas  Co.  v. 
Dwlght,v  29    N.   J.   Eq.   242.  ^ 

N.  Y. — Peo.  V.  Railroad  Oomrs.  81 
App.  DlT.  242,  81  NTS  20  [atC  175  N. 
T.  51$  mem,  S7  NB  1088  mem]  (ten 
per  cent  In  case  of  railroad  com- 
pany, under  L.  [1890]  c  556  i  2); 
Hatter  of  Kings,  etc.,  R.  Co.,  6  App. 
Dtv.   241,    39    NYS    1004. 

Pa. — In  re  Hall  Tarn,  etc.,  Mfg. 
Co..  12  Pa.  Cist.  648.  27  Pa.  Co.  668. 

Can. — Turner  v.  Cowan,  34  Can.  S. 
C.  180. 

But  compare  State  v.  Wood.  13  Mo. 
A.  139  [aS  84  Mo.  378]  (infra  note 
17). 

[a]  What  ia  or  la  not  »  paTiiiMkt 
la  cash., — (1)  Payment  by  an  uncer- 
tified check  Is  not  a  payment  In  cash 
within  the  meaning  of  the  statute, 
unless  the  check  Is  presented  and 
paid  before  expiration  of  the  time 
vlthin  which  the  payment  Is  re- 
quired to  be  made.  Peo.  v.  Cham- 
bers, 42  Cal.  201;  Peo.  v.  Railroad 
Comrs..  81  App.  Dlv.  242,  81  NYS  20 
(air  17B  N.  T.  516  mem,  67  NE  1088 
mem];  Matter  of  Kings,  etc.,  R.  Co., 
6  App.  Dlv.  241,  39  NYS  1004; 
Crocker  v.  Crane,  21  Wend.  (N.  T.) 
211,  34  AmD  228.  And  see  Durant  v. 
Abendroth,  69  N.  T.  148.  26  AmR 
158;  Excelsior  Grain  Binding  Co.  v. 
SUyner.  25  Hun  (N.  Y.)  91,  61  How 
Pr  456:  Thorp  v.  WoodhuII,  1  Sandf. 
Ch.  (N.  Y.)  411.  (2)  But  on  the 
other  hand.  It  has  been  held  that, 
vhere  the  statute  requires,  as  a  con. 
ditlon  precedent  to  incorporation, 
that  a  certain  percentage  of  the  cap- 
ital stock  shall  be  subscribed  there- 
for and  that  ten  per  cent  thereof 
Ehall  be  paid  in,  in  good  faith,  in 
cash,  this  is  complied  with  by  the 
delivery  of  a  check  drawn  against 
sufficient  funds  in  the  hands  of  a 
solvent  banker,  which  check  would 
be  paid  on  presentation.  Peo.  v. 
Stockton,  etc.  It.  Co.,  45  Cal.  306,  13 
AmR  178.  (8)  Payment  by  a  certi- 
fied check  Is  a  payment  in  cash, 
where  the  check  is  afterward  paid. 
In  re  Staten  Island  Rapid  Transit  R. 
Co.,  37  Hun  (N.  T.)  422.  (4)  A 
simulated  jMiyment,  where  the  sub- 
scriber handed  over  the  statutory 
amount  to  the  treasurer  of  the  cor- 
poration and  Immediately  received  It 
back  again  is  no  payment.  State  v. 
Jefferson  Tump.  (Jo.,  3  Humphr. 
(Tenn.)  305.  See  also  Jersey  City 
Gas  Co.  V.  Dwlght,  29  N.  J.  Eq.  242. 
<5)  There  is  no  payment  in  cash  as 
required  by  a  statute  where,  on  the 
lormation  of  a  corporation  to  take 
over  a  partnership  business,  each 
partner  receives  a  proportionate 
number  of  fully  paid  up  shares  at 
their  par  value  In  satisfaction  of  his 
mterest  In  the  partnership  assets. 
Turner  v.  Cowan,   34  C^n.  S.  C.  160 


[rev  9  B.  C.  301]. 

[b]  In  Pennsylvania  the  execu- 
tive department  has  held  that  the  act 
of  April  5,  1872,  }  8,  requiring  one 
half  of  the  authorised  capital  stock 
of  a  bank  to  be  paid  in  before  com- 
mencement of  business,  is  not  satis- 
fied by  the  taking  of  notes  from  the 
stockholders  for  this  portion  of  the 
stock.  In  re  MoKlnley-IjanninK  L.  & 
T.  Co.,  12  Pa.  Co.  40. 

17.  Ala.— Floyd  v.  State,  177  Ala. 
169,  59  S  280;  State  v.  Webb,  »7  Ala. 
Ill,  12  S  377,  38  AmSR  161. 

Mo. — State  v.  Wood,  18  Mo.  A.  139 
[aff  84  Mo.  378]  (holding  that  the 
requirement  that  one  half  of  the  par 
value  of  the  stock  must  have  been 
actually  paid  in  In  lawful  money  of 
the  United  States  was  eubstantlally 
and  sufficiently  compiled  with  where 
goods  with  which  money  to  that 
amount  might  be  acquired  were  put 
in). 

Tenn. — Bristol  Bank,  etc.,  Co.  v. 
Jonesboro  Banking  Trust  Co.,  101 
Tenn.  645,  48  SW  228. 

Wash. — Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.,  Co.,  16  Wash.  499, 
48  P  333.  737. 

Wis. — La  Crosse  Browm  Harvester 
Co.  v.  Goddard,  114  Wis.  610,  91  NW 
225. 

[a]  OvervalTtatlon^-(l)  The  prop- 
erty or  services  taken  in  payment  of 
subscriptions  for  stock  may  be 
taken  at  so  gross  an  overvaluation 
as  to  show  fraud,  and  in  such  case 
it  will  not  coastltute  the  payment 
required  by  the  statute  as  a  condi- 
tion precedent  to  incorporation  or  to 
the  right  to  commence  business. 
Floyd  V.  State,  177  Ala.  169,  69  S  280; 
SUte  V.  Webb,  97  Ala.  Ill,  12  S  877, 
38  AmSR  151  (where  a  corporation 
was  attempted  to  be  formed  with  a 
capital  of  one  million  dollars  paid 
for  by  transferring  to  the  corpora- 
tion the  possibility  of  obtaining  a 
Satent);  Manhattan  Trust  Co.  v. 
eattle  Coal,  etc.,  Co.,  16  Wash.  499, 
48  P  833,  737  (where  the  promoter 
and  president  of  a  coriwration  cap- 
italized at  five  million  dollars  sub- 
scribed for  substantially  all  the 
stock,  and  undeveloped  coal  land  for 
which  he  had  just  paid  about  sev- 
enty thousand  dollars  was  taken  in 
full  payment  of  the  stock,  and  there 
was  no  explanation  of  the  overvalu- 
ation). (2)  But  in  Fargason  v.  Ox- 
ford Mercantile  Co.,  78  Miss.  65,  27 
S  877,  it  was  held  that  proof  that 
goods  of  the  value  of  fifty  per  cent 
of  the  authorized  capital  of  a  mer- 
cantile corporation  had  been  paid  In 
before  it  commenced  business  showed 
a  compliance  with  its  charter  au- 
thorizing It  to  commence  business 
when  forty  per  cent  of  its  capital 
had  been  actually  paid  In.  (3) 
Neither  the  promoters'  nor  subscrib- 
er's certificate  or  affidavit  that  the 
required  amount  of  capital  stock  has 
been  paid  In  nor  their  valuation  of 
property  taken  in  payment  is  conclu- 
sive; and  it  may  nevertheless  be 
shown  that  the  property  was  taken 
at  such  an  overvaluation  as  to  ren- 
der the  transaction  a  fraud  on  the 
law  and  to  invalidate  the  incorpora- 
tion. Floyd  V.  State,  supra.  (4)  As 
to  overvaluation  see  also  infra  ii 
645-648. 

As  to  pftymant  In  propertr  or  aerr- 
loea  see  also  infra  {{   595-699. 

18.  U.  S.— W.  L.  Wells  C!o.  v. 
Avon  Mills,  128  Fed.  869,  63  CCA  111 
[rev  118  Fed.  190,  and  rev  on  other 
grounds  198  U.  S.  177,  26  SCt  640,  49 
L..   ed.    1003]. 


Cal. — Peo.  V.  Chanibers,  42  Cal. 
801. 

Ga. — Napier  v.  Poe,  12  Ga.  170. 

111.— Peo.  V.  Larsen.  266  111.  406, 
106  NB  947. 

Mo.^-State  v.  Wood,  13  Uo.  A.  139 
[aff  84  Mo.  878]. 

N.  T. — Peo.  V.  Railroad  Ctemrs.,  81 
App.  Dlv.  242,  81  NYS  20  [atC  176 
N.  Y.  616  mem,  67  NE  1088  mem]; 
Palmer  v.  Lawrence,  6  N.  T.  Super. 
161   [a«  6  N.  Y.  3891. 

Pa. — ^In  re  Hall  Yam,  etc.,  Mfg. 
Co.,  12  Pa.  Dlst.  648,  27  Pa.  Co.  668; 
In  re  McKinley-Lanning  L.  &  T.  Co., 
12  Pa.  Co.  40. 

Wis. — Atty.-Gen.  v.  Chicago,  etc., 
R.    Co.,    35   Wis.    425. 

Ont. — Niagara  Falls  Road  Co.  v. 
Benson,  8  U.  C.  Q.  B.  307. 

[a]  New  oertifleate  after  pair- 
ment^— Where  a  certificate  of  Incor- 
poration Is  void  because  ten  per  cent 
of  the  capital  stock  has  not  been 
paid  in  In  caah  as  required .  by  the 
statute,  the  parties  may  file  a  new 
certificate  after  such  payment,  and 
such  new  cet-tlflcate  will  operate  as 
a  valid  original  certificate  If  it  con- 
tains all  that  the  statute  requires  an 
original  to  contain,  even  though  It  is 
called  an  "amended  certificate." 
Peo.  V.  Railroad  Comrs.,  81  App.  Dlv. 
242.  81  NYS  20  Faft  176  N.  Y.  616 
mem,  67  NE  1088  mem].  See  also 
supra  I  161. 

1».  U.  S.— W.  L.  WeUs  Co.  ▼. 
Oastonla  Cotton  Hfg.  Co.,  198  U.  S. 
177.  25  SCt  640,  49  L.  ed.  1003  [rev 
128  Fed.  369,  63  CCA  111  (rev  118 
Fed.  190)]  (corporation  under  Mis- 
sissippi statute);  Toung  Reversible 
Lock-Nut  Co.  V.  Young  Lock-Nut 
Co.,  72  Fed.  62;  Stokes  V.  Flndlay, 
23  F.  Cas.  No.  13,478,  4  McCrary  , 
206. 

Ala. — Smith  v.  Tallassee  Branch 
Cent.  Plank-Road  Co.,   30  Ala.   660. 

Ga — McC^ndless  v.  Inland  Acid 
Co..  116  Ga.  968,  42  SE  449;  Branch  v. 
Augusta  Glass  Works,  96  Ga.  678,  23 
SB  128;  Wlkle  v.  Avary,  12  Ga.  A. 
148,  76  SE  1039;  Blng  v.  Kingston 
Bank,  6  Ga.  A.  678,  68  SE  662. 

K4n. — Murdock  v.  lamb,  92  Kan. 
867.  142  P  961. 

Md. — Hammond  v.   Straus,   68   Md. 

Mass.' — CJhase's  Patent  El.  Co.  v. 
Boston  Tow-Boat  Co.,  152  Mass.  428, 
28  NE  300,   9  LRA  339.         .  \ 

Miss. — Fargason  v.  Oxford  Mer- 
cantile Co.,   78  Miss.   66,   27   S   877. 

Mo. — McDermott  v.  Donegan,  44 
Mo.  86;  O'Kell  v.  Chama  Valley 
Lands,  etc.,  Co.,  181  Mo.  A.  466,  168 
SW  887;  Staunton  Copper  MIn.  Co.  v. 
Thurmond,   7  Mo.  A.  687  mem. 

N.  J. — McCarter  v.  Pitman,  etc. 
Gas  Co.,  74  N.  J.  Eq.  255,  69  A  211; 
Union  Water  Co.  v.  Kean,  62  N  J. 
Eq.  Ill,  27  A  1015  [rev  on  other 
grounds  62  N.  J.  Eq.  813,  31  A  282, 
46  AmSR  638]. 

N.  Y.— Veeder  v.  Mudgett,  96  N. 
Y.  295;  United  Growers  Co.  v.  Eis- 
ner,  22  App.   Dlv.   1,    47   NYS   906. 

N.  C— FayettevIUe  St.  R.  Co.  v. 
Aberdeen,  etc.,  R.  Co.,  142  N.  C.  423, 
66  SE  345.  9  AnnCas  683. 

Man. — Muldowan  v.  (German  C!ana- 
dlan  Land  C^o.,  19  Man.  667. 

[a]  Vallore  to  lUe  «  oertlfloate 
stating  the  amount  of  capital  stock 
fixed  and  paid  In  as  required  by  the 
New  Jersey  statute  relating  to  gas 
companies  does  not  affect  the  valid- 
ity of  stock  or  bonds  Issued  by  such 
a  company.  McCarter  v.  PIttman, 
etc.  Gas  Co.,  74  N.  J.  Bq.  266,  69  A 
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them,  either  in  money  or  in  prox>erty,  this  not  being 
a  traneaction  of  its  business  within  the  meaning  of 
the  staitnte;^  and  where  such  payment,  certificate, 
or  affidavit  is  not  made  a  condition  precedent,  the 
effect  of  a  failure  to  comply  with  the  statute  in  this 
respect  is  to  subject  the  corporation  to  a  proceed- 
ing by  the  state  to  oust  it  from  the  exercise  of  cor- 
porate powers,'^  or  to  render  the  officers,  stock- 
holders, or  subscribers  individually  liable  to  cred- 
itors when   the  statute  so  provides,"  and  ander 

OoxponttUBa  da  (aeto  see  Infra 
i   231. 

aa  McCandless  v.  Inland  Acid 
Co..  116  Ga.  968,  42  SB  449;  Branch 
V.  Augusta  Glass  Works,  95  Ga.  672, 
23  SE  128;  Wlkle  v.  Avary,  12  Ga.  A. 
148,  76  SB  1039;  United  Growers  Co. 
V.  Eisner,  22  App.  Dlv.  1,  47  NTS 
906  (holding  that  procuring  sub- 
scriptions to  capital  stock  and  en- 
forcement thereof  is  not  a  transac- 
tion of  "business"  within  the  mean- 
ing of  such  a  statute) 

[a]  BalUatr  and  Indondng'  not*^— 
The  act  of  a  corporation  in  selling 
and  Indorsing  over  to  a  third  person 
a  note  given  in  payment  of  a  sub- 
scription to  its  capital  stock  is  not 
an  exercise  of  "the  privileges  con- 
ferred by  the  charter"  within  the 
meaning  of  Code  (1910)  S  2823,  pro- 
hibiting a  corporation  from  com- 
mencing to  exercise  such  privileges 
until  ten  per  cent  of  the  capital 
stock  has  been  paid  in.  Wlkle  v. 
Avary,  12  Oa.  A.  148,  76  SE  1039. 
■  [b]  ▲  mlt  on  a  nota  given  in 
payment  of  a  subscription  to  capital 
stock  cannot  be  defeated  under  such 
statute  by  proof  that  ten  per  cent 
of  the  capital  stock  has  not  been 
paid  in,  the  purpose  of  such  suit  be- 
ing to  obtain  the  compliance  with 
the  provisions  of  the  statute  as  to 
enable  the  corporation  to  commence 
the  exercise  of  the  privileges  con- 
ferred by  the  charter,  wlkle  v. 
Avary,   12  Ga.  148.  78   SE  1039. 

aSMt  aa  to  liaDUlty  on  ralwetip- 
tloaa  see  infra  H  813-823. 

91.  U.  S. — ^Toung  Reversible 
Lock-Nut  Co.  v.  Young  Iiock-Nut  Co., 
72  Fed.   62. 

Ala.— Floyd  v.  State,  177  Ala,  169, 
59  8  280;  State  v.  Webb,  97  Ala,  111, 
12  S  877,  88  AmSR  161. 

III. — Baker  v.  Backus,  32  111,  79. 

Md. — Musgrave  v.  Uorrlson,  54 
Hd.   161. 

N.  J. — ^Bllsabethtown  Oas-Ught 
Co.  V.  Qreen,  46  N.  J.  Eq.  118,  18  A 
644   [aft  49  N.  J.  Eq.  329,  24  A  680]. 

Eng. — ^Eiastem  Archipdago  Co.  v. 
Reg.,  2  E.  &  B.  866,  76  ECL  866,  118 
Reprint  988. 

Can. — Dominion  Salvage,  etc.,  Co. 
V.  Atty.-Gen.,   21  Can.  S.  C.  72. 

See  infra  XVIII. 

SS.  Wechselberg  v.  Flour  City 
Nat.  Bank,  64  Fed.  90,  12  CCA  66,  26 
LRA  470;  Baker  v.  Backus,  32  111.  79; 
Chase's  Patent  El.  Co.  v.  Boston 
Tow-Boat  Co.,  152  Mass.  428,  28  NE 
800.  9  UlA  339;  Veeder  v.  Mudgett, 
»6  N.  T.  296;  Chase  v.  Lord.  77  N.  T. 
1  [rev  16  Hun  369].   See  infra  XII,  D. 

[a]    b    Kaaaaolinsatta    Pub.     St. 


some  circumstances  even  in  the  absence  of  such 
provision." 

[i  157]  F.  Paysunt  of  Fees  or  Taaras.  The  con- 
stitution or  statutes  frequently  require,  as  a  condi- 
tion precedent  to  corporate  existence  or  to  the  exer- 
cise of  corptorate  powers,  payment  of  a  certain  tax 
or  fee,  usually  fllced,  in  the  case  of  stock  corpora- 
tions, by  the  amount  of  the  capital  stock,  and  such 
j>ayment  is  essential  so 'far  as  the  corporation  is 
concerned.^     But  the  statute   sometimes  requires 


c  106  9  46,  providing  that  no  corpora 
tion  shall  commence  the  transaction 
of  the  business  for  which  it  was  or- 
ganized until  the  whole  of  its  capital 
stock  has  been  paid  in,  and  a  cer- 
tificate of  such  payment  filed  in  the 
ofllce  of  the  secretary  of  state,  and 
!i  61,  62,  providing  that  the  stock- 
holders shall  be  Jointly  and  severally 
liable  for  debts  or  contracts  prior  to 
that  time,  and  that  their  liability 
shall  be  conditional  upon  the  recov- 
ery of  a  Judgment  against  the  cor- 
poration, does  not  render  a  contract 
entered  into  in  the  course  of  business 
void,  but  only  substitutes  the  per- 
sonal liability  of  the  stockholders  for 
what  has  not  been  paid  on  the  stock. 
Chase's  Patent  El.  Co.  v.  Boston 
Tow-Boat  Co.,  152  Mass.  428,  28  NE 
too,  9  LRA  339. 

as.     Bums  V.  Beck,  83  Oa.  471,  10 


SB  121;  Walton  v.  Oliver,  49  Kan. 
107,  30  P  17?,  33  AmSR  365.  See 
infra  XII,  D. 

24.  IT.  S. — Union  Horse  Shoe  Works 
V.  Lewis,  24  F.  Cas.  No.  14,366,  1  Abb. 
618. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  P  457,  52  AmSR 
220,  9  LRA  143:  Edwards  v.  Denver, 
etc.,  R.  Co.,  13  Colo.  69,  21  P  1011. 

111. — W.  Scheidel  Coll  Co.  v.  Rose, 
242  111.  484,  80  NE  221;  Peo.  v.  Rose, 
210  III.  682,  71  NE  680. 

Iowa. — Lamb  v.  Dobson,  117  Iowa 
124,  90  NW  607. 

Ky. — Louisville  Gas,  etc.,  Co.  v. 
BoBworth,  169  Ky.  824,  186  SW  126; 
Ohio  Valley  Tie  Co.  v.  Bruner,  148 
Ky.  368,  ue  SW  749;  Bruner  v. 
Louisville  Packing  Co.,  144  Ky.  471, 
139  SW  764. 

Md. — National  Shutter  Bar  Co.  v. 
Zimmerman.  110  Md.  313,  73  A  19: 
Murphy  v.  Wheatley,  102  Md.  601,  63 
A  62;  CleaveUnd  v.  MuUln,  96  Md. 
698,  64  A  666;  Maryland  Tube,  etc., 
Co.  V.  West  End  Impr.-  Co.,  87  Md. 
207,    39  A   620,    39   LRA   810. 

Mich. — Wright  v.  St.  Louis  Sugar 
Co.,   146  Mich.  565,   109  JJW  1062. 

Mo. — State  V.  Roach,  266  Mo.  436, 
181  SW  90;  State  v.  Lesueur,  99  Mo. 
662,  13  SW  237,  7  LRA  734;  State  v. 
McGrath,  96  Mo.  193,  8  SW  425. 

N.  Y. — Peo.  V.  Cook,  47  Hun  467, 
10  NYSt  860  raft  110  N.  Y.  443.  18 
NB  113  (aff  148  U.  8.  397,  13  SCt  646, 
37  L.  ed.  498)]. 

Oh. — ^Ashley  v.  Ryan,  49  Oh.  St. 
504,  31  NE  721. 

Pa — Com.  v.  Independence  Trust 
Co.,  233  Pa.  92,  81  A  928;  In  re  Na- 
tional Metal  Edge  Box  Co.,  SO  Pa.  Co. 
273 

R.  I.— Hushesdale  Mfg.  Co.  v.  Van- 
ner,  12  R.  I.  491. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.   Tod,  94  Tex.  682.   64   SW  778. 

Wis. — Atty.-Gen.  v.  Northern  Pac. 
R.  COj  167  Wis.  73,  147  NW  219; 
Atty.-Gen.  v.  Winnebago  Lake,  etc. 
Plank  Road  Co.,  11  Wis.  36. 

[a]  OonatttatloBaUt]r,p— Rev.  St.  i 
148a,  as  amended  Febr.  12,  1889  (86 
Oh.  L.  33),  requiring  the  payment  of 
a  fee  to  the  secretary  of  state  for 
the  filing  of  articles  of.  agreement  of 
incorporation,  and  also  of  consolida- 
tion, proportioned  to  the  authorized 
capital  stock  of  the  company,  la  con- 
stitutional. Ashley  v.  Ryan,  49  Oh. 
St.  604,  31  NE  721. 

[b]  Oonstmotion  of  partloolar 
■tatntaa. — Edwards  v.  Denver,  etc., 
R.  Co..  IS  Colo.  69,  21  P  1011  (L. 
[1886]  p  153;  Oen.  L.  c  19)-  W.  Schei- 
del Coil  Co.  V.  Rose,  242  111.  484,  90 
NB  221  (Hurd  Rev.  St.  ri9081  c  53 
f  10a);  Cneaveland  v.  Muilln.  96  Md. 
698,  64  A  665  (Acts  [1898]  c  604; 
Poe  Suppl.  Code  Pub.  Oen  L.  art 
81  a  88f.  880;  Michigan  Fe- 
male Seminary  v.  Secretary  of  State, 
116  Mich.  118,  73  NW  121  (holding 
that  Pub.  L.  [1891]  No.  182,  as 
amended  by  Pub.  L.  [1893]  No.  79, 
which  provides  that  corporations 
seeking  to  perfect  their  legal  organ- 
ization shall  pay  to  the  secretary  of 
state  a  franchise  fee  on  their  au- 
thorized stock,  has  no  application  to 
corporations  founded  on  the  volun- 
tary contributions  of  persons  now 
unknown,  and  organized  for  educa- 
tional purposes,  and  not  for  profit); 
State  V.  Schmahl,  118  Minn.  319.  136 
NW  870   (holding  that  Rev.  L.  [19061 


i  2873,  as  amended  by  L.  [19091  c  202 
[Rev.  L.  Suppl.  (1909)  J  2873],  pro- 
viding that,  before  filing  the  certifi- 


cate of  Incorporation  or  any  amend- 
ment, there  shall  be  paid  to  the  state 
treasurer  a  fee,  does  not  apply  to  a 
corporation  organized  without  capital 
stock  and  not  for  pecuniary  profit): 
State  V.  Roach,  266  Mo.  435,  181  SW 
90  (Const,  art  10  }  21;  Rev.  St.  [1909] 
<  2976,  <hoIdlng  that  the  provision 
Is  a  revenue  measure;  also  that  a 
corporation  owning  property  worth 
ninety-one  thousand  dollars  could  not 
be  formed  with  an  authorized  capital 
arb^rarily  fixed  at  fifty  thousand 
dollars,  to  escape  payment  of  the  in- 
corporation tax);  State  v.  Lesueur, 
99  Mo.  662,  13  SW  237,  7  LRA  734 
(Const,  art.  10  {  21;  Rev.  St.  [1889] 
{5  2821,  2825);  State  v.  Rotwltt.  18 
Mont.  87,  44  P  409  (foreign  Insurance 
company  is  not  required  to  pay  a  fee 
on  Qiing  its  cliarter) estate  v.  Rot- 
wltt, 17  Mont  6S7,  48  t>  922  (holding 
that,  under  Pol.  Code  [1896]  |  410, 
requiring  the  secretary  of  state  to 
charge  and  collect  as  a  fee  [subd. 
12]  'Tor  filing  certificate  of  Increase 
or  decrease  of  capital  stock,  $6.00," 
the  duty  is  ministerial,  and  he  must 
file  such  a  certificate,  regular  on  ita 
face;  although  the  increase  was 
made,  immediately  after  incorpora- 
tion, from  five  thousand  dollars  to 
one  million  dollars,  and  was  done 
to  avoid  the  fee  of  fifty  cents 
per  one  thousand  dollars  imposed 
by  statute  on  original  capital  stock); 
Peo,  V.  Cook.  47  Hun  467,  10  NYSt 
660  [aflt  110  N.  Y.  443,  18  NB 
113  (aft  148  U.  S.  397,  13  SCt  646, 
37  L.  ed.  498)]  (holding  that  L.  [1886] 
c  143,  requiring  every  corporation 
organized  under  the  laws  of  the 
state,    having    capital    stock   divided 


into  shares,  to  pay  to  the  state  treas- 
•  -  ih     - 

[  before  i 

PPl 
railroad  corporation  formed  by  pur 


urer  one  eighth  of  one  per  cent  of 
the  capital  stock  before  filing  a  cer- 
tificate of  organization,  applied  to  a 


chasing  the  franchise  and  properties 
of    certain    insolvent    railroad    com- 

£anies);  Com.  v.  Independence  Trust 
o.,  233  Pa.  92,  81  A  928  (Act  April 
29,  1874  [P.  L.  p  731  |  11;  Act  May 
8,  1899  [P.  L.  p  1891 ;  Act  Febr.  9, 
1901  [P.  L.  p  8];  Act  June  8,  1891 
[P.  L.  p  223]);  Patterson  v.  Wyomls- 
sing  Mfg.  (io.,  40  Pa.  117  (boldlnff 
that  it  was  not  a  good  plea  in  bar  to- 
an  action  against  stockholders  that 
the  corporation  had  not  paid  the 
bonus  of  one  half  of  one  per  cent  on 
the  amount  of  the  original  capital 
stock,  as  required  by  the  state,  tha 
proviso  to  the  act  of  April  20,  1863. 
being  not  properly  a  proviso,  but  an 
additional  law) ;  Combined  Saw,  etc.. 
Co.  V.  Flournoy,  88  Va  1029,  14  SB 
976  (holding  that  the  act  of  Febr. 
10,  1890,  c  54  i  1,  providing  that 
every  charter  of  incorporation  here- 
after granted  by  the  courta,  under 
the  provisions  of  Code  {  1146,  and 
every  act  of  incorporation  thereafter 
passed  by  the  general  assembly, 
should  be  inoperative  until  the  pay- 
ment of  a  certain  fee,  was  repealed, 
as  to  charters  granted  by  the  courta, 
ty  the  inadvertent  omission  of  the 
words,  "granted  under  the  provisions 
of  section  1146  of  the  Code  of  Vir- 
ginia," from  the  act  of  Febr.  28, 
1890,  amendatory  thereof);  Atty.- 
Gen.  V.  Northern  Pac  R.  Co.,  167 
Wis.  73,  147  NW  219  (holding  that 
Rev.  St.  [1878]  J  1772,  subject  to  the 
exceptions  therein  mentioned,  re- 
quires all  corporations  to  pay  fees  on 
capital  stock  or  any  increase  thereof, 
whether    the    corporation    is    organ- 
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such  payment  as  a  condition  subsequent  only,  bo 
that  failure  to  make  the  payment  can  be  taken  ad- 
vantage of  only  by  the  state  in  a  direct  proceed- 
ing;" and  under  a  statute  requiring  every  corpora^ 
tion  having  a  capital  stock  divided  into  shares  to 
pay  a  certain  tax  upton  incorporation,  and  providing 
that  it  shall  not  have  or  exercise  any ,  corporate 
powers  until  such  payment,  and  a  statute  providing 
that  no  corporation  shall  be  permitted  to  set  up  a 
want  of  l^al  organization  as  a  defense  to  any 
action  against  it,  a  corporation  cannot,  in  an  action 
by  the  state  to  recover  the  organization  lax,  defend 
on  the  ground  that  its  failure  to  pay  the  same  ren- 
dered its  organization  incomplete  and  illeg^al,  so  that 
it  is  not  liable  therefor.*"  Where  the  constitution 
of  the  state  imposes  a  specific  tax  upon  the  granting 
of  certificates  of  incorporation  for  corporations  of  a 
certain  class  and  relieves  from  the  payment  of  the 
tax  corporations  of  another  class,  such  for  example 


as  those  formed  for  benevolent,  religious,  seientifie, 
or  educational  purposes, '  the  payment  of  the  tax 
cannot  be  evaded  by  incorporating  under  a  statute 
by  which  the  leg:iBlature  undertakes  to  classify  a 
corporation  formed  for  pecuniary  objects,  such  as 
a  building  and  loan  association,  under  the  descrip- 
tion of  benevolent  societies.  "Such  legislative 
legerdemain  is  to  be  condemned,  not  approved. ' ' " 
Hence  a  statute  which  provides  for  the  incorpora- 
tion of  pleasure  clubs  without  requiring  them  to  pay 
the  tax  prescribed  by  the  constitution  upon  their 
capital  stock  is  void  in  so  far  as  it 'undertakes  to 
allow  the  creation  of  corporations  other  than  those 
formed  for  benevolent,  religious,  scientific,  or  edu- 
cational purposes  without  payment  of  a  tax.^  Fees 
allowed  by  statute  to  an  officer  for  filing  or  record- 
ing charters  or  other  instruments  of  incorporation 
must  be  paid  before  the  officer  can  be  required  to 
file  or  to  record  the  same,  or  to  retiim  the  original." 


ixed^under  c  86  or  c  87,  or  exists 
under  a  special  law). 

[c]  Pajmaat  of  tax  or  fMs  on 
•xnaaloB,  raewal,  amradmaat,  or 
nladoiporatton.^ — (1)  In  Iowa  a  cor- 
poration, the  existence  of  which  has 
been  terminated  by  expiration  of 
time,  is  not,  on  renewal  of  its  cor- 
porate existence  by  amendment  of  its 
articles,  liable  for  the  fees  imposed 
by  Code  |  ISIO,  on  the  original 
organisation  of  corporations.  Lamb 
V.  Dobson,  117  Iowa  124,  90  NW  607. 
C)  The  act  of  March  16, 1900,  amend- 
ing Code  (1897)  9  1618,  authorizing 
tlie  renewal  of  corporations  by  add- 
ing a  provision  requiring  a  fee  to  be 
paid  on  the  renewal,  and  declaring 
that  such  fees  shall  be  due  from  all 
corporations  applying  for  renewal 
since  Jan.  1,  1898,  although  retro- 
spective in  its  operation,  did  not  au- 
thorize the  requirement  of  fees  from 
a  corporation  which  had  been  prop- 
erly renewed  prior  to  its  passage,,  by 
amendment  of  its  articles,  but  which 
amendment  the  secretary  of  state 
had  Illegally  refused  to  file.  Lamb 
V.  Dobson,  supra.  (3)  In  Kentucky 
a  corporation  fixing  the  duration  of 
its  existence,  under  St.  }  639  subs  6, 
at  twenty-five  years,  and  paying  the 
organization  tax  imposed  by  I  4226, 
requiring  every  domestic  corporation 
to  pay  a  tax  on  its  stock,  due  and 
payable  on  incorporation,  and  a  like 
tax  on  any  subsequent  increase 
thereof,  need  not,  when  merely  ex- 
tending its  corporate  life,  as  author- 
ixed  by  {  669,  by  amending  its  'arti- 
cles of  Incorporation,  again  pay  the 
tax,  a  mere  extension  of  corporate 
life  not  being  the  formation  of  a 
new  or  different  corporation.  The 
statute  only  contemplates  that  the 
tax  shall  be  paid  once  by  the  same 
corporation  except  where  there  is  an 
Increase  of  capital  stock.  Ohio  Val- 
ley Tie  Co.  V.  Bruner,  148  Ky.  368, 
146  SW  749.  (4)  Said  }  422S  imposes 
a  tax  on  only  such  corporations  as 
are  organized  after  it  went  into 
effect  or  such  corporations  pre- 
viously organized  as  are  so  substan- 
tially changed  in  their  scope,  rights, 
and  powers,  after  it  went  into  effect, 
as  to  form  new  corporations.  Louis- 
ville Gas,  etCr  Co.  v.  Bosworth,  169 
Ky.  824,  186  SW  126.  (5)  But  an 
existing  corporation  Is  required  to 
pay  the  organization  tax  prescribed 
by  said  i  4226  'on  amending  its  char- 
ter, or  on  reincorporating,  notwith- 
standing it  has  pkid  the  tax  on  its 
organization,  where  the  change  made 
in  its  scope,  rights,  and  powers  Is  so 
sobstantial  and  material  as  to  create 
in  fact  a  new  corporation.  Louis- 
ville Oas,  etc.,  Co.  v.  Bosworth, 
supra;  Ohio  Valley  Tie  Co.  v.  Bruner, 
supra;  Com.  v.  Licking  Valley  Bldg. 
Ass«c,  118  Ky.  791.  82  SW  435.  26 
KyL  730.  (6)  And  where  a  corpora- 
tion, organized  and  existing  under 
Cen.  St.  (1888)  c  66r  and  which  was 
not  required  to  pay  an  organization 
tax,  seeks  the  benefits  conferred  by 
tbe    general     corporation     laws,     by 


organizing  or  amending  under  them, 
it  must  pay  the  organization  tax  im- 
posed by  said  }  4226,  Ohio  Valley 
Tie  Co.  v.  Bruner,  supra.  (7)  A  cor- 
poration which  is  organized  and  pays 
the  tax  on  its  capital  stock  of 
seven  hundred  and  fifty  thousand 
doUafS  does  not  become  a  new 
corporation,  liable  to  a  tax  on 
three  hundred  and  fifty  thousand 
dollars,  by  merely  changing  its 
name  and  reducing  its  capital  stock 
to  that  amount,  and  it  is  entitled 
to  have  its  articles  so  amended, 
filed  and  recorded,  and  also  to  a  cer- 
tificate showing  shch  filing.  Bruner 
v.  Louisville  Packing  Co.,  144  Ky. 
471,  139  SW  764.  (8)  And  a  corpora- 
tion organized  prior  to  the  taking 
effect  of  that  law  did  not  render  it- 
self liable  for  the  tax  by  its  accept- 
ance of  the  present  constitution. 
Louisville  Gas,  etc.,  Co.  v.  Bosworth, 
supra.  (9)  For  an  amendment  to  cre- 
ate a  new  corporation  so  as  to  sub- 
ject it  to  an  organization  tax  the 
sOnendment  must  amount  to  a  radi- 
cal or  material  change  or  departure 
from  the  corporation's  original  plans 
and  purposes.  Com.  v.  Belknap 
Hardware,  etc.,  Mfg.  (2o.,  182  Ky.  155. 
206  SW  277  [overr  in  so  far  as  they 
conflict,  Avery  Bldg.  Assoc,  v.  CJom., 
166  Ky.  199,  179  SW  39;  Com.  v. 
Licking  Valley  Bldg.  Assoc,  118  Ky. 
791,  82  SW  435,  26  KyL  730;  Senn  v. 
Levy,  111  Ky.  318,  83  SW  776,  23 
KyL  662,  1331];  Crecellus  v.  Carroll- 
ton  Sav.,  etc.,  Assoc,  167  Ky.  813, 
181  SW  635;  Com.  v.  Southern  Pac. 
Co.,  164  Ky.  818,  176  SW  375.  (10) 
In  Missouri  Rev.  St.  (1909)  9  2991, 
requires  the  payment  of  an  organiza- 
tion t&x  or  fee  for  extending  the  ex- 
istence of  a  corporation,  and  a  cor- 
poration cannot  avoid  such  payment, 
on  amending  its  articles  or  charter 
under  {  2977,  so  as  to  extend  its  ex- 
istence, on  the  ground  that  no  tax 
or  fee  Is  required  by  the  latter  sec- 
tion ^n  amendment.  The  sections, 
being  in~pari  materia,  are  to  be  con- 
strued together  as  If  they  were  one 
section.  State  v.  Roach,  269  Mo.  437, 
190  SW  862.  (11)  The  proviso  of 
said  9  2991,  requiring  payment  of 
fees  for  extension  of  a  corporation's 
existence,  applies  to  corporations  or- 
ganized thereafter  under  general 
laws  as  well  as  to  those  theretofore, 
organized  under  special  laws.  State 
v.  Roach,  supra.  (12)  In  New  Jersey, 
by  the  express  provision  of  the  Cor- 
poration Act  of  1896,  p  316  {  114,  a 
corporation  extending  its  corporate 
existence  is  required  to  pay  the  same 
fees  as  those  fixed  for  the  original 
certificate  at  Incorporation,  and  is 
not  relieved  of  this  obligation  by  ex- 
tending its  existence  under  the  form 
of  an  amended  certificate  of  organiz- 
ation. Nation  Lead  Co.  v.  Dickinson, 
70  N.  J.  L.  696,  57  A  138  [aff  72  N.  J. 
L.  313  mem,  62  A  1136  mem].  (13)  In 
Pennsylvania  an  extension  of  its 
term  of  existence  or  its  working  ter- 
ritory,   by    a    corporation    organized 


under  the  act  of  April  29,  1874  (P.  L. 
p  73),  as  a  corporation  of  the  second 
class,  is  not  an  amendment,  improve- 
inent,  or  alteration  of  its  charter 
within  the  meaning  of  the  act  of 
June  13,  1883  (P.  L.  p  122).  Such  an 
alteration  of  a  charter  amounts  to  a 
new  'grant  and  the  state  may  demand 
an  additional  bonus.  In  re  Victor 
Coal  Co.,  13  Pa.  Dlst.  616,  29  Pa.  Co. 
209.  (14)  When  a  foreign  corpora- 
tion applies  under  the  act  of  June 
9,  1881,  for  a  Pennsylvania  charter, 
renouncing  Its  original  charter,  it 
Is  subject  to  the  provisions  of  the 
act  of  May  3,  1899,  providing  for  the 
payment  of  a  bonus  on  charters  and 
on  the  authorized  increase  of  capital 
stock.  In  re  National  Metal  Edge 
Box  Ob.,  30  Pa.  Co.  273.  (15)  The 
bonus  paid  under  the  act  of  May  8, 
1901  (P.  L.  p  160),  is  for  revenue; 
the  bonus  paid  under  the  act  of  1899 
is  not  for  revenue,  is  not  a  t&yl,  but 
Is  the  price  paid  to  the  common- 
wealth for  privileges  conferred  by 
charter.  In  re  National  Metal  Edge 
Box  Co.,  supra.  (16)  A  manufactur- 
ing corporation,  incorporated  under 
the  act  of  April  29,  1874  (P.  L.  p  73), 
which  has  renewed  or  extended  its 
charter  under  9  2  of  the  act  of  June 
25,  1896  (P.  L.  p  310),  providing  for 
such  extension  on  the  payment  of 
the  fee  or  bonus  now  fixed  by  law. 
is  liable  for  a  bonus  at  the  rate  of 
one  fourth  of  one  per  cent,  that  be- 
ing the  rate  exacted  of  corporations 
at  the  time  the  act  of  June  25,  1S9S 
(P.  L.  p  310),  was  passed,  and  not  at 
a  higher  rate  provided  by  later  acts. 
Oom.  V.  Cornplanters'  Refining  Co., 
22  Pa.  Dlst.  732.  (17)  In  Texas, 
under  Rev.  St.  art  2439,  providing 
that  private  corporations  shall  pay 
a  fee  of  one  hundred  dollars  for  the 
filing  of  every  charter,  amendment, 
or  supplement  thereto,  and  that  if 
the  capital  stock  exceed  one  hundred 
thousand  dollars,  an  additional  fee 
of  twenty-five  dollars  shall  be  re- 
quired for  each  one  hundred  thou- 
sand dollars  of  stock  after  the  first, 
a  corporation  filing  An  amendment  to 
its  charter,  not  increasing  the  capital 
stock,  is  required  to  pay  only  the 
fixed  fee  of  one  hundred  dollars,  and 
not  the  additional  fee  of  twenty-five 
dollars  for  each  one  hundred  thou- 
sand dollars  of  stock  In  excess  of 
the  first.  St.  Louis  Southwestern 
R.  Co.  V.  Tod.  94  Tex.  632,  64  SW  778. 
See  also  infra  9  203. 

Tax  or  bonus  on  laorMce  of  oapl^ 
tal  Btook  see  infra  9  760. 

SS.  Muehlenbeck  v.  Babylon,  etc, 
R.  Co.,  26  Misc.  136,  55  NY3  1023; 
Hughesdale  Mfg.  Co.  v.  Vanner,  12 
R.   I.   491. 

ae.  Com.  v.  Licking  Valley  Bldg. 
Assoc,  118  Ky.  791,  82  SW  435,  26 
KyL  730. 

a?.  State  v.  McOrath,  96  Mo.  193, 
197.   8   SW   426. 

38.  State  V.  Le  Sueur,  99  Mo.  662, 
13   SW  237.   7   LRA  734. 

as.  In  re  Union  American  M.  B. 
Church,  1  Chest.  Co.    (Pa.)   469. 
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Becov«ry  of  fees  or  tax  paid.  Where  inoorpora- 
tion  fees  have  been  paid  to  the  secretary  of  state 
under  no  duress,  they  cauBol:  be  recovered  back, 
notwithstanding  their  exaction  may  have  been  based 
on  an  erroneous  construction  of  the  law  under  which 
they  were  claimed.'" 

[{  158]  Ot.  Giving  of  Secnrity  by  Corporation 
or  Officers.  Ordinarily  no  other  security  for  the  per- 
formance of  their  obligations  is'  required  of  cor- 
porations than  that  furnished  by  their  capital  or 
capital  stock,  but  sometimes  particular  corpom- 
tions  are  required  to  deposit  with  the  state  treas- 
urer or  to  give  other  security.'^  The  right  of  a 
corporation  to  recover  money  or  securities  so  de- 
posited, on  forfeiture  of  its  franchises,  depends 
upon  the  statute.^  The  giving  of  a  bond  by  the 
treasurer  of  a  coriraration,  as  required  by  statute 
for  the  benefit  of  its  stockholders,  is  not  a  condition 
precedent  to  the  organization  of  the  corporation  or 
to  its  right  to  «ue.**^ 

[(  159]  H.  0<nnpelliiig  or  Kestraining  Action  of 
Oficer   or   Court.     Where  the  duties  imposed  by 


the  statute  are  ministerial,  mandamus  will  lie  in  a 
proper  case  to  compel  the  granting  of  a  charter  or 
a  certificate  of  incorporation  or  of  organization  by 
a  court  or  a  judge,^  or  to  compel  the  secretary  of 
state  or  other  officer  to  file  or  record  articles  or  a 
certificate  of  incorporation  or  charter,  or  to  issue  a 
certificate  or  charter;"  and  an  injunction  may  no 
doubt  issue  in  a  proper  case  to  restrain  unauthor- 
ized action,  where  there  is  no  adequate  remedy  at 
law.^*  But  neither  mandamus  nor  an  injunction  will 
lie  to  control  the  exercise  of  a  discretion  vested  by 
the  statute  in  a  court  or  judge,  or  in  an  officer," 
unless  there  is  a  clear  abuse  of  discretion,*^  nor  to 
compel  the  filing  or  recording,  or  the  issuing,  of 
articles,  or  a  certificate  or  charter,  where  such  filing, 
,  recording,  or  issuing  is  unauthorized  under  the  stat- 
ute, and  the  refusal  is  therefore  proper.^  And  an 
injunction  will  not  be  granted  to  restrain  the  grant- 
ing of  a  certificate,  letters,  or  a  charter  after  it  has 
been  granted,  it  being  then  too  late  to  resort  to  this 
remedy.*" 


m.     COBPOBATE    EXISTENCE    AND    FKAITCHISE  AND  AMENDMENT  OF  OHABTEKS 


[$  160]  A.  The  Corporate'  FranchiBe— 1.  Defi- 
nition and  Nature  in  OeneraL  The  term  "corpo- 
rate franchise  "  is  sometimes  loosely  used  in  dif- 
ferent senses,  and  its  meaning,  therefore  depends 
upon  the  legislative  intent."    Properly  speaking,  the 

30.  Alton  Llgrht,  etc.,  Co.  v.  Rose, 
117  III.  A.  83;  Louisville  Gaa,  etc^ 
Co.  V.  Bosworth,  169  Ky.  824,  186  SW 
125.  See  generally  Payment  [30  Cyc 
129S  et  seq]. 

[a]  Paynwat  Bot  ■reitaatary. — ^But 
where  the  consolidated  corporation 
was  being  formed  and  its  articles 
could  not  be  recorded  until  it  had 
paid  its  incorporation  tax,  which  It 
was  not  allowed  to  pay  unless  it  paid 
an  amount  demanded  In  excess  of 
the  correct  amount,  it  was  held  that 
its  payment  of  such  excess  under 
protest  was  not  voluntary,  and  it 
could  recover  the  same.  Louisville 
Gas,  etc.,  Co.  v.  Bosworth,  169  Ky. 
824.  186  SW  125. 

31.  Jones  v.  Moore,  198  Fed.  SOI 


corporate  franchise  is  the  primary  franchise,  that  is, 
the  right  and  privilege,  granted  by  the,  state,  of 
being  a  corporation,  and  of  doing  such  things,  and 
such  things  only,  as  are  authorized  by  the  charter.** 
This  franchise  is  g^nted  to  and  vests  in  the  indi- 


Blinn  V.  RiKKS,  110  111.  A.  87  [aff 
208  111.  473,  70  NE  704,  100  AmSR 
234];  Morrell  v.  Colonial  Security 
Co.,  101  Tex.  309.  107  SW  621  [rev 
(Civ.  A.)  102  SW  9371. 
J^  fortigB  coiporMton   see   infra 

33.     Jones  v.  Moore,  198   Fed.   301. 

[a]  m  Delaware,  in  the  federal 
court,  it  was  held  that,  where  money 
had  been  paid  to  the  state  treasurer 
to  secure  the  organization  of  a  rail- 
road company  and  construction  of 
its  road,  under  General  Corporation 
Law  t9  108,  117,  assumpsit  would 
not  lie  to  recover  the  fund  on  the 
forfeiture  of  the  franchises  because 
of  the  company's  failure  to  construct 
the  road,  since  the  deposit  did  not 
create  any  contractual  relation  ex- 
press or  Implied;  and  it  was  further 
intimated  that  there  could  be  no 
such  recovery  under  any  form  of 
remedy,  either  legal  or  equitable,  but 
relief  must  be  sought  from  the 
legislature.  Jones  v.  Moore,  198  Fed. 
301. 

33.  Boston  Acid  Mfg.  Co.  v.  Mor- 
ing,  16  Gray   (Mass.)   211. 

34.  Franklin  Bridge  Co.  v.  Wood, 
14  Ga.  80,  84  (where  it  was  said: 
"There  is  simply  a  ministerial  act  to 
be  performed — no  discretion  is  given 
to  the  Courts.  The  duty  of  passing 
the  rule  or  order,  directing  the  pe- 
tition of  the  corporators  to  be  en- 
tered of  record  on  the  minutes  of 
the  Court,  setting  forth  to  the  public 
the  object  of  the  association,  and  the 
privilege  they  desire  to  exercise,  to- 
gether with  the  name  and  style  by 
which    they    are    to    be    called    and 


known,  is  made  obligatory  upon  the 
courts;  and  should  they  refuse  to 
discharge  it,  a  mandamus  would  lie 
to  coerce  them.  It  is  true,  the  Legis- 
lature has  seen  lit  to  use  the  Courts 
for  the  purpose  of  griving  legal  form 
to  these  companies.  But  it  might 
have  been  done  in  any  other  way  ); 
Ex  p.  Burns,  1  Tenn.  Ch.  83.  See 
generally  Mandamus  (26  (2yc  167,  188 
et  seq,   192]. 

36.  Peo.  V.  Rice,  138  N.  T.  161,  3t 
NB  846;  State  v.  Taylor,  66  Oh.  St. 
61,  44  NE  613;  and  other  cases  infra 
this  section.  See  generally  Man- 
damus J  2  6  (?yc  157,  227  et  eeq,  232]. 

36.  See  Injunction  (22  Cyc  879 
et  seq]. 

37.  State  V.  McGrath,  92  Mb.  365, 
5  SW  29;  Mitcheson  v.  Harlan,  8 
Fhila.  (Pa.)  386,  7  AmLRee  468.  See 
generally  Injunctions  [22  Cyo  879  et 
seq];  Mandamus  [26  Cfyc  168  et  seq, 
188  et  seq,  227  et  seq]. 

38.  See   Mandamus   [26   Cyc  161]. 

39.  D.  C. — Danoy  v.  Clark,  24 
App.  487. 

111.— Peo.  ▼.  Rose,  188  111.  268,  69 
NE  432. 

Mich. — Preferred  Tontine  Mercan- 
tile Co.  V.  Secretary  of  State,  133 
Mich.  395,  96  NW  417;  Isle  Royale 
Corp.  v.  Secretary  of  State,  76  Mich. 
162,  43  NW  14. 

N.  Y.— Peo.  V.  Nelson,  46  N.  Y.  477 
[rev  11  AbbPrNS  106  (rev  60  Barb. 
169.  3  Lans.  394,  10  AbbPrNS  200)]; 
Peo.  V.  Whalen,  119  App.  Div.  749, 
104  NYS  656  [aff  66  Misc.  278,  106 
NTS  434,  and  aff  189  N.  Y.  560  mem, 
82  NE  1131  mem];  Peo.  v.  Rice,  68 
Hun  24,  22  NYS  631;  Peo.  v.  Rice,  67 
Hun  486,  11  NYS  249  [aff  128  N.  T. 
691  mem.  28  NE  251  mem]. 

Tex. — Smith  v.  Wortham,  106  Tex. 
106,  157  SW  740;  Miller  v.  Tod.  95 
Tex.  404;   67  SW  483. 

And  see  State  v.  Taylor,  66  Oh.  St 
61,  44  NE  613;  and  supra  {  148. 

40.  Mitcheson  v.  Harlan,  3  Phlla. 
(Pa.)  386,  7  AmLReg  468  (holding 
that  to  prevent  the  further  organiza- 
tion of  the  corporation  in  such  a 
case  would  amount  to  a  forfeiture 
of  the  charter,  which  could  only  be 
done  at  law  by  scire  facias  or  quo 
warranto).  See  generally  Injunc- 
tions [22  Cyc  7811. 

41.  Cumberland  Tel.,  etc.,  Co.  v. 
Hopkins,  121  Ky.  850,  90  SW  694,  28 
KyL  846;  Cooper  v.  Utah  Light,  etc.. 


Co..  86  Utah  670,  102  P  202,  136  Am 
SR  1076;  and  other  cases  infra  this 
section. 

42.  Western  Union  Tel.  Co.  v. 
Hurlburt,  83  Op.  633,  168  P  1170; 
Fietsam  v.  Hay,  122  111.  293. 
13  NE  601,  8  AmSR  492.  See  also 
Home  Ins.  Co.  v.  New  York.  184  U. 
S.  694,  10  set  693,  33  L.  ed.  1025; 
Jersey  City  Gas-Light  Co.  v.  United 
Gas  Impr.  Co.,  46  Fed.  264  [aff  68 
Fed.  323,  7  CCA  2601;  Southern  Pac 
R.  Co.  V.  Orton,  32  Fed.  467;  Califor- 
nia Bank  v.  San  Francisco,  142  Cal. 
276,  75  P  832,  100  AmSR  130,  64 
LRA  918;  San  Joaquin,  etc.,  C^nal. 
etc.,  Co.  V.  Merced  County,  2  Cal.  A. 
693,  84  F  286;  Bailey  v.  Southern  R. 
Co.,  110  Ky.  231,  61  SW  31,  22  KyL 
1397;  Brady  v.  Moulton,  61  Minn. 
185,  63  'NW  489;  Adams  v.  Yazoo, 
etc.,  R.  Co.,  77  Miss.  194,  24  S  200. 
317,  28  S  956,  60  LRA  33  [aff  180  U. 
S.  1,  21  set  240,  46  L.  ed.  395]  (hold- 
ing that  the  "corporate  franchise," 
aa  referred  to  in  Const  [1890]  {  180. 
providing  that  grants  of  corporate 
franchises  under  which  organiza- 
tions have  not  taken  place  shall  be 
subject  to  constitutional  provisions, 
one  of  which  prohibits  exemptions 
from  taxation.  Is  the  right  to  exist 
as  a  corporation);  State  v.  Business 
Men's  Club,  178  Mo.  A.  548.  163  SW^ 
901;  Peo.  v.  Knight  174  N.  Y.  475, 
67  NE  66,  63  LRA  87;  Peo.  v.  Con- 
solidated Gas  Co.,  130  App.  Div.  626, 
115  NYS  393;  Peo.  v.  Miller,  86  App. 
Div.   211,   83  NYS   185    [rev  on  other 

grounds  177  N.  Y.  61,  69  NE  1241; 
obb  V.  Durham  County,  122  N.  C. 
307,  30  SE  338;  Wilmington,  etc.,  R. 
Co.  V.  Brunswick  County,  72  N.  C. 
10;  Galveston  City  R.  Co.  v.  Galves- 
ton City  St.  R.  Co.,  63  Tex,  629: 
Cooper  V.  Utah  Light,  etc.,  Co.,  36 
Utah  670.  102  F  202,  166  AmSR  1075; 
Blackrock  Copper  Min.,  etc.,  Co.  v. 
Tingey,  34  Utah  369,  98  P  180,  131 
AmSR  850,  28  LRANS  266;  La 
Crosse  v.  La  Crosse  Gas,  etc.,  Co.,  . 
145  Wis.  408,  130  NW  630;  State  v. 
Portage  City  Water  Co.,  107  Wis. 
441,  83  NW  697. 

[a]  Ooiporat*  oapaolty  is  a  fran- 
chise. Central  Pac.  R.  Co.  v.  Peo., 
162  U.  S.  91,  16  set  766,  40  L.  ed. 
903;  California  v.  Central  Pac.  R. 
Co..  127  U.  S.  1,  8  set  1073:  82  li. 
ed.  160;  Georgia  R.,  etc.,  Co.  v. 
Wright   132   Fed.    912    [aff  216   U.   S. 


9«T  iMtor  WMM,  deralopoMata  and 


in  the  law  see  cumulative  Annotatiooa, 


title,  page  and  note  number. 


§§  160-162] 


CORPORATIONS 


[14  C.  J.]    161 


viduals  who  compose  the  eoiporation  and  not  in  the 
eorporation  itself,**  and  is  to  be  distinguished  from 
those  piivileges  and  franchises,  called  secondary 
franchises,  which  vest  in  the  corporation,  anch  as 
the  franchise  to  construct  and  maintain  a  railroad 
or  water  works,  and  the  right  to  exercise  the  power 
of  eminent  domain,  or  other  powers  or  privileges 
conferred  apon  the  corporation  itself.** 

[i  1611  2.  Effect  as  Vestiiig  Fnmchlses  or  Prop- 
erty in  Oorporation.  Where  a  franchise  is  granted 
to  sn  individual  and  his  associates  and  assigns,  with 
a  provision  in  the  act  requiring  their  incorporation 
within  a  fixed  time,  the  franchise  passes  to  the  co]> 
poration  so  formed  by  operation  of  law.*"    But  an 


act  incorporating  tenants  in  common  or  other  in- 
dividuals to  enable  them  to  hold  their  prox>erty  and 
to  carry  on  their  business  in  a  corporate  capacity 
does  not  vest  in  the  corporation  when  formed  the 
ritle  to  the  property  previously  owned  by  the 
individuals,  and  used  by  them  for  the  same  purpose, 
but  a  conveyance  or  assignment  by  them  to  the' 
corporation  is  necessary.** 

[$  162]  3.  Charter  as  a  Contract;  Bights  and 
Bnrdens.  The  charter  of  a  corporation,  whether  it 
is  created  by  a  special  act  or  formed  under  a  gen- 
eral corporation  law,  is  a  contract  between  the  oor- 
poration, or  the '  corporators  or  members,  and  the 
state.*'    It  is  a  contract  between  the  state  and  the 


42»,  10  set  242,  64  L.  ed.  544];  Call- 
tornla  Bank  v.  San  Francisco,  14Z 
Cal.  27«,  75  P  832.  100  AmSR  ISO, 
64  LRA  918;  Iron  Silver  Mln.  Co.  v. 
Cowle.  31  Colo.  450.  72  P  1067;  State 
V.  Travelers'  Ins.  Co.,  70  Conn.  590, 
44  A  465,  66  AraSR  138;  Cedar  Rap- 
ids Water  Co.  v.  Cedar  Rapids,  118 
Iowa  234.  91  NW  1081;  Consolidated 
Gas  Co.  V.  Baltimore,  101  Md.  641,  61 
A  >32.  109  AmSR  584,  1  L.RANS  263; 
Atty.-Gen.  v.  New  York,  etc.,  R.  Co., 
1»7  Mass.  194,  88  NB  408',  State  v. 
East  Fifth  St.  R.  Co.,  140  Mo.  639, 
41  SW  965,  62  AmSR  742,  38  LRA 
218;  Pierce  v.  Bmery,  32  N.  H.  484; 
Lord  T.  U.  S.  Equitable  Li.  Assur. 
Soc.,  194  N.  Y.  212,  87  NE  443,  22 
LKANS  420;  Peo.  v.  Knight,  174  N. 
V.  4;s,  67  Ue  66.  63  LRA  87;  and 
other  cases   supra  this  note. 

43.  Feitsam  v.  Hay.  122  III.  293, 
13  NE  501.  3  AmSR  492;  Dobbins  v. 
Peabody,  199  Mass.  141,  S6  NE  102; 
Pierce  v.  Emery,  34  N.  H.  484;  Blfick- 
rock  Copper  Min.,  etc.,  Co.  v.  Tlngey, 
34  Utah  369,  98  P  180.  131  AmSR  860, 
28  LRANS   255.     See   sup^   f    8. 

JLllnurttoa  of  corporate  francUs* 
see  infra  XIV.  A. 

44.  U.  S. — Home  Ins.  Co.  v.  New 
York.  134  U.  S.  594.  10  SCt  693,  33 
L.  ed.  1025;  Southern  Pac.  R.  Co.  v. 
Orton,  32  Fed.   457. 

CaL — ^San  Joaquin,  etc..  Canal,  etc., 
Co.  T.  Merced  County,  2  Cal.  A.  593, 
84  P  285. 

Colo. — Londoner  v.  Peo.,  16  Colo. 
34(.  25  P  183. 

Iowa. — Cedar  Rapids  Water  Co.  v. 
Cedar  Rapids,  118  Iowa  234,  91  NW 
1U81. 

Ky. — Cumberland  Tel.,  etc.,  Co.  v. 
Hopkins.  121  Ky.  850,  90  SW  594,  28 
KyL  846. 

La. — State  v.  Riverside  Irr.  Co., 
142  La.  10,    76   S   216. 

Me. — Crawford  Electric  Co.  v. 
Knox  County  Power  Co.,  110  Me.  285. 
it  A  119,  AnnC8sl914C  933. 

Uass. — Metropolitan  Home  Tel. 
Co.  V.  Emerson,  202  Mass.  402,  88 
SE  670. 

Mo. — State  T.  Businesa  Men's  Club, 
178  Ho.  A.  S48,  163  SW  901. 

Xebr. — ^Western  Union  Tel.  Co.  v. 
Omaha.  73   Nebr.  627,  103  NW  84. 

N.  H. — ^Pierce  v.  Emery,  34  N.  H. 
484. 

N.  Y.— Lord  V.  U.  S.  Equitable  L. 
Assur.  Soc  194  N.  Y.  212,  87  NE 
443,  22  LRAMS  420;  Peo.  v.  Consoli- 
dated Gas  Co..  130  App.  Div.  626.  115 
NTS  393  (where  it  was  said  that, 
'Strictly  speaking,  the  franchise  of 
a  corporation  consists  of  the  rights, 
powers  and  privileges  given  by  the 
act  of  the  Legislature  incorporating 
it.  or  the  certificate  of  incorporation 
creating  its  existence  pursuant  to 
statutory  authority,"  and  does  not 
include  municipal  grants  and  con- 
sents). 

N.  C. — Cobb  V.  Durham  County,  122 
N'.  C.  307,   30   SE  888. 

Okl.— First  State  Bank  v.  Lee,  166 
P  186. 

_0r. — Western  Union  Tel.  Co.  v. 
Burlbart,  83  Or.  633,  163  P  1170. 

Tex. — Galveston  City  B.  Co.  v. 
Galveston   CKy   R.   Co..   63   Tex.   629. 

Utah. — Cooper  v.  Utah  Light,  eta. 


Co..  35  Utah  670,  102  P  202,  136  Am 
SR  1075;  Blackrock  Copper  Mln., 
etc.,  Co.  V.  Tingey,  34  Utah  369,  98 
P    180,    181    AmSR    860,    28    LRANS 

Wis. — La  Crosse  v.  La  Crosse  Gas, 
etc.,  Co.,  146  Wis.  468,  120  NW  530; 
In  re  Southern  Wisconsin  Power  Co., 
140  Wis.  246,  122  NW  801;  State  v. 
Portage  City  Water  Co.,  107  Wis. 
441,    83   NW   697. 

And  see  other  cases  supra  this  sec- 
tion.    See  also  infra  XIV,  A. 

[a]  Becoadaxy  (nuMliiaae  sot 
merged  la  corporate  ttanehla*,— The 
mere  fact  that  a  corporation  is  or- 
ganised for  the  specific  purpose  of 
acquiring,  and  is  given  power  to  ac- 
quire, public  uses  or  franchises  does 
not  /make  such  franchises  "when  ac- 
quired" a  part  of  the  corporation's 
general  franchise  to  be  and  act  as  a 
corporation.  Ban  Joaquin,  etc.. 
Canal,  etc.,  Co.  v,  Merced  County,  2 
Cal.  A.   593,   84  P  286. 

[b]  Dlatlnot  txoxa.  taaclbla  real 
or  personal  property^— The  franchise 
of  a  corporation  is  distinct  from 
the  corporate  property  which  the 
corporation  uses  in  the  enjoyment 
of  the  franchise,  and  the  valuation 
of  the  franchise  for  purposes  of  tax. 
atlon  does  not  necessarily  or  prop- 
erly Include  a  valuation  of  the  cor- 

S orate  property.  Wilmington,  etc., 
;.  Co.  V.  Brunswick  County,  72  N.  C. 
ip.  See  also  Taxation  [37  Cyc  816 
et  seq]. 

[c]  As  property. — (1)  Corporate 
existence  is  as  much  a  franchise  as 
the  franchises  of  the  corporation. 
The  former  is  not  property  in  the 
ordinary  acceptation  of  the  term  and 
cannot  be  transferred  by  ordinary 
conveyance,  nor  by  sale  under  execu- 
tion, unless  the  statutes  of  the  state 
so  provide,  while  corporate  fran- 
chises are  property  and  can  be 
transferred  by  voluntary  conveyance, 
or  by  sale  under  execution  against 
the  corporation.  State  v.  East  Fifth 
St.  R.  Co.,  140  Mo.  639,  41  SW  956. 
62  AmSR  742,  38  LRA  218.  See  also^ 
State  V.  Smyrna  Bank.  2  Houst. 
(Del.)  99,  73  AmD  699:  Atlanta  v. 
Grant,  57  Ga.  340.  And  see  infra 
XIV,  A.  (2)  The  word  "franchise" 
means  the  right  of  a  corporation  to 
exist  as  such,  which  right  does  not 
partake  of  the  incidents  of  property, 
and  it  'also  means  the  right  of  an  ex- 
isting corporation  to  carry  on  a  par- 
ticular enterprise,  which  right  is 
property,  which  may  be  sold  as  any 
other  tangible  property.  Blackrock 
Copper  Mln.,  etc.,  Co.  v.  Tingey,  84 
Utah  369,  98  P  180,  131  AmSR  860, 
28    LRANS    256. 

46.  Spring  Valley  Water  Works 
Y.   San   Francisco,   22  Cal.   434. 

48,  Manahan  v.  Vamum,  11  Gray 
(Mass.)  405;  Holland  v.  Cruft,  3 
Gray  (Mass.)  162;  Lofflngwell  v. 
Elliott,  8  Pick.  (Mass.)  466,  19  AmD 
343 

[a]  Zaoorporatioa  of  aasoolatioB. 
.—The  organization  of  a  voluntary 
loan  fund  association  into  a  corpora- 
tion, under  a  statute,  does  not  trans- 
fer their  property  to  the  corporation 
without  a  formal  conveyance.  Man- 
ahan   v.    Varnum,   11   Gray    (Mass.) 


406. 

47.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Cutts,  94  U.  S.  155,  24  L.  ed.  94;  Mil- 
ler ▼.  New  York,  16  Wall. '  478.  21 
L.  ed.  98;  Dartmouth  College  v. 
Woodward.  8  Wheat.  618,  4  L.  ed. 
629  trev  T  N.  H.  Ill];  CaptUl  City 
Gaslight  Co.  v.  Des  Moines,  72  Fed. 
829. 

Ark. — Arkansas  Stave  Co.  v.  States 
94  Ark.  27.  125  SW  1001,  140  AmSR 
103,  27  LRANS  256;  Ft.  Smith  Pav, 
Diet.  No.  6  Bd.  of  Impr.  v.  Sisters 
of  Mercy  of  Female  Academy,  86 
Ark.  109,  109  SW  1166. 

Conn — Goshen,  etc..  Tump.  Co.  v. 
Sears,  7  Conn.  86, 

Ga. — Goldsmith  v.  Central  R.  Co.. 
62  Ga.  609;  Goldsmith  v.  Rome  R. 
Co.,  62  Ga.  473;  Goldsmith  v.  Augus- 
ta, etc.,  R.  Co.,  62  Ga.  468;  Branch 
v.  Baker.  53  Ga.   602. 

Me. — Lincoln,  etc..  Bank  v.  Rich- 
ardson,  1   Me.   79,    10  AmD  34. 

Md. — ^Busey  v.  Hooper,  86  Md.  16, 
6  AmR  350. 

Mass. — McGinty  v.  Athol  Reservoir 
Co.,  166  Mass.  183,  29  NE  610; 
Crease  v.  Babcock,  23  Pick.  334, 
34  AmD  61;  Charles  River  Bridge 
v.  Warren  Bridge,  7  Pick.  344  [aft  11 
Pet.  420,  9  L.  ed.  733,  938];  Com. 
V.  Worcester  Tump,  (jorp.,  8  Pick. 
327;  Riddle  v.  Proprietors  Merrimack 
River  lA>cks,  etc,  7  Mass,  169,  5  AmD 
36. 

Mich. — Peow  v.  Michigan  Cent.  R. 
Co.,  146  Mich.  140,  108  NW  772. 

Mo. — State  v.  Roach,  267  Mo.  800, 
184  SW  969. 

Mont. — Terr.  v.  Virginia  Road  Co., 
2  Mont.  96. 

N.  H. — ^Pierce  v.  Emery.  32  N.  H. 
484. 

N.  Y. — ^Abbott  V.  Johnston,  etc.,  R. 
Co.,  80  N.  Y.  27,  36  AmR  672;  Mon- 
roe County  Sav.  Bank  v.  Rochester. 
S7  N.  Y.  865;  New  York  v.  Broadway, 
etc.,  R.  Co.,  17  Hun  242;  Peo.  v.  Al- 
bany, etc.,  R.  Co.,  37  Barb  216  [afl 
24  N.  Y.  261,  82  AmD  295];  McLaren 
V.  Pennington,  1  Paige  102;  Bush- 
wick,  etc.,  Bridge,  etc,  Co.  v.  Bbbeta 
8  Edw.  8«3. 

R.  I. — MacDonald  ▼.  New  York. 
etc.,  R.  Co.,  23  R.  I.  668,  61  A  678. 

Utah. — Garey  v.  St.  Joe  Min.  Co.. 
32  Utah  497,  91  P  869,  12  LRANS 
664. 

Vt. — Lawrence  v.  Rutland  R.  Co., 
80  Vt.  870,  67  A  1091,  16  UlANS  860, 
18  AnmCas  47'6. 

Va. — Pixley  v.  Roanoke  Nav.  Co., 
76  Va.  320. 

Wis. — ^Atty-Gen.  v.  Chicago,  etc.,  R. 
(3o.,  36  Wis.  425;  Pratt  V.  Brown,  8 
Wis.    603. 

And  see  many  other  cases  in  C!on- 
stitutional  Law  {  648  et  seq. 

[a]  la  Bn gland,  where  the  crown 
has  created  a  corporation  by  charter, 
it  can  not  recall  or  alter  the  charter 
without  the  consent  of  the  corpora- 
tion, unless  it  has  reserved  the  power 
to  do  so,  or  unless  the  corporation 
is  wholly  or  partially  moribund. 
Gray  v.  Trinity  College,  Dublin, 
[1910]  1  Ir.  370.  And  see  Infra 
XVIII. 

[b]  ZUustratioB.— In  Riddle  v. 
.Merrimack  River  Locks,  etc.,  7  Maaa. 
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corporation,  between  the  eorporation  and  the  stock- 
holders, and  between  the  stockholders  and  the 
state.*^  This  contract,  on  the  one  hand,  places  the 
corporation  under  an  obligation  to  perform  the 
duties  to  the  public  which  it  has  undertaken  under 
the  charter,  and  it  cannot,  without  the  consent  of 
the  state,  change  its  terms  or  absolve  itself  from 
its  obligation;^  and  on  the  other  hand,  under  the 
dause  of  the  constitution  of  the  United  States  pro- 
hibiting a  state  from  passing  any  law  impairing  the 
obligation  of  c<^ntracts,'°  the  state  cannot  by  any 
law  or  constitutional  provision  subsequently  enacted 
or  adopted  imptair  the  rights  and  privileges  of  the 
corporation  tind$r  the  charter,  unless  it  has  reserved 
the  right  to  amend,  alter,,  or  repeitl  the  same,  or 
unless  the  law  is  within  the  powers  impliedly  re- 
served because  not  capable  of  being  bartered  away, 
such  as  the  police  power  or  the  power  of  emipent 
domain."  There  is  no  contract  relation,  however, 
between  the  corporation  and  individuals  whose 
rights  and  interests  may  be  affected  by  the  exercise 
of  its  powers." 

OoiuideratioiL  A  legislative  grant  of  a  charter 
to  a  corporation,  whether  with  or  without  a  bonus, 
need  not  be  based  on  valuable  consideration.*"  The 
benefit  which  the  l^slature  deems  will  be  derived 
from  the  creation  of  a  corporation  constitutes  the 
consideration  for  the  contract  represented  by  the 
act  of  incorporation,  and  no  other  is  required  to 
support  it." 

0  163]  4.  Oharters  by  Two  States.  It  has  been 
held  that  where  a  corporation,  such  as  a  railroad 
company,  is  created  in  one  state  with  authority  to 


exercise  powers  in  another  state  with  its  consent, 
and  the  latter  state  passes  an  act  adopting  the  char- 
ter, the  charter  thus  granted  by  the  two  states  is 
not  only  a  contract  with  the  company  but  is  also  a 
compact  between  the  states,  and  that,  like  a  treaty, 
it  is  the  law  of  the  contracting  states  and  not  sub- 
ject to  local  usages  of  either,  and  the  same  con- 
struction of  it  must  be  made  in  both,  so  as  to  give 
the  company  the  necessary  means  of  accomplishing 
the  purposes  of  its  creation. '^ 

Xi  164]  5.  Pablic  Use.  Although  a  railroad 
company  or  other  quasi  public  corporation,  by  be- 
coming incorporated  and  accepting  the  special  fran- 
chises and  privileges  conferred  upon  it  by  the  state, 
submits  its  property  and  services  to  a  public  use,°" 
this  is  not  true  of  a  purely  private  eorporation 
which  is  granted  no  privileges  or  franchises,  other 
than  the  franchise  of  being  and  acting  as  a  corpora- 
tion, which  may  not  be  exercised  as  well  by  indi- 
viduals without  legislative  authority." 

[i  165]  B.  Knowledge  of  Corporate  Existence. 
A  person  who  deals  and  contracts  with  certain  indi- 
viduals as  partners,  without  knowledge  that  they 
are,  or  claim  to  be,  a  corporation,  and  in  the  absence 
of  facts  indicating  that  they  are  a  corporation,  or 
that  they  ar^  dealing  as  such,  may  hold  them  liable 
as  partners,  notwithstanding  they  have  filed  a  cer- 
tificate of  incorporation  and  could  contract  as 
such."  It  has  been  held,  however,  that  where  the 
law  requires  articles  or  a  certificate  of  incorporation 
to  be  recorded,  and  this  is  done,  the  public  has  con- 
structive notice  thereof,  so  that  a  surety  on  a  note 
of  a  corporation  whose  articles  or  certificate  has 


169,  5  AmD  36,  a  duty  was  Imposed 
on  defendants  in  these  words:  "The 
eald  proprietors  shall '  erect,  make, 
cuid  forever  maintain,  such  dams, 
canals,  and  locks,"  etc.  By  accept- 
ing this  charter.  It  was  held  that  the 
oblig:ation  became  express  and  abso- 
lute. "When  the  act  of  incorporation 
first  passed,"  said  Parsons,  C.  J.,  "it 
was  optional  with  the  proprietors, 
whether  they  would  or  would  not 
take  the  benefit  of  It:  but  after  they 
had  made  their  election  by  executing 
the  powers  granted  and  claiming  the 
toll,  then  the  duties  imposed  .  .  . 
to  make  the  canals,  etc.,  attached." 

[c]  A  apeolal  ohartar  exemajxg  m 
cotponrtlon  may  Im  lUcanad  to  m  omA 
poU,  the  acceiKance  of  which  by  the 
grantee  raises  a  presumption  of  as- 
sent to  the  obligations  therein  int- 
posed,  whence  the  duty  to  perform 
those  obligations  is  not  imposed  by 
law,  but  arises  from  express  con- 
tract. Peo.  V.  Michigan  Cent.  It.  Co., 
145   Mich.   140,  108  NW  772. 

rd]  'Withdrawal  of  oorporstoni'— 
Where  an  act  of  incorporation  is  ac- 
cepted, and  the  company  is  organized 
provisionally  thereunder,  no  subse- 
quent withdrawal  of  any  of  the  oor- 
g orators  will  aiTect  Its  validity, 
iusey  v.  Hooper,  3G  Md.  15,  6  AmR 
360. 

4b.  Carey  v.  St.  Joe  Mln.  Co.,  S2 
Utah  4S7.  91  P  369,  12  L.RANS  654. 
And  see  Constitutional  Law  9  648. 

"It  is  a  well  recognized  principle 
of  law  that  'the  charter  of  a  corpo- 
ration having  a  capital  stock  is  a 
contract  between  three  parties  and 
forms  the  basis  of  three  distinct  con- 
tracts. The  charter  is  a  contract 
between  the  state  and  tlie  corpora- 
tion; second,  it  Is  a  contract  between 
the  corporation  and  the  stockholders; 
third,  It  Is  a  contract  between  the 
stockholders  and  the  state.'  "  Oarey 
V.  St.  Joe  Mln.  Co.,  32  Utah  497,  606. 
SI  P  S(9,  12  LRANS  664  tquot  2 
Cook  Corp.  (6th  ed)  {  492;  1  Clark  & 
M.   Priv.   Corp.    9   271f]. 

49.  U.  S. — Northern  Pac.  R.  Co. 
▼.  North  Dakota,  28«  U.  S.  686,  85 
set     429,     59     L.     ed.     736,     AnnCas 


1916A  1;  Interstate  Cons.  St.  R.  Co. 
V.  Com.,  207  U.  S.  79,  28  SCt  26,  62 
1>.  ed.  Ill,  72  AnnCas  556;  Grand 
Rapids,  etc.,  R.  Co.  ▼.  Osborn,  193 
U.  S.  17,  24  SCt  310,  48  L.  ed.  598 
rafr  Wlnthrop  v-.  Fellows,  230  Fed. 
7021. 

Gfa. — Branch  v.  Baker,  61  Oa.  602. 

Md. — ^Webster  v.  Susquehanna  Pole 
Line  Co.,  112  Md.  416,  76  A  264,  21 
AnnCas  867. 

Mich. — Railroads  Comr.  v.  Orand 
Rapids,  etc.,  R.  Co.,  130  Mich.  248, 
89  NW  967. 

N.  Y. — Abbott  V.  Johnstown,  etc., 
R.  Co.,  80  N.  Y.  27,  36  AmR  572; 
Peo.  v.  Albany,  etc.,  R.  Co.,  87  Barb. 
216   [aft  24   N.  Y.   261,   82  AmD  296]. 

Caj  Bstoppel  to  gnwtton  raUdlfy 
of  provisions. — (1)  where  a  statute 
forms  a  material  part  of  the  charter 
of  a  corporation,  the  corporation  and 
its  stockholders  or  members,  having 
sought  and  accepted  the  rights  and 

Frivileges  conferred,  must  also  per- 
orm  the  duties  and  obligations  im- 
posed by  such  statute,  and  they  are 
estopped  to  attack  the?  validity  of 
its  provisions.  Wlnthrop  v.  Fellows, 
230  Fed.  702  taff  198  U.  S.  17,  24  SCt 
310.  48  L.  ed.  698].  (2)  A  street 
railway  corporation  taklnir  a  legis- 
lative charter  subject  to  all  duties 
and  restrictions  set  forth  In  all  gen- 
eral laws  relating  to  corporations  of 
that  class  cannot  complain  of  the 
unconstitutionality  of  a  prior  en- 
acted statute  compelling  them  to 
transport  children  attending  public 
schools  at  half  price.  Interstate 
Cons.  St.  R.  Co  v.  Massachusetts, 
207  U.  S.  79,  28  SCt  28,  62  L.  ed.  Ill, 
12  AnnCas  K66. 

SO,  Const,  art  1  9  10.  See  Consti- 
tutional Law   9    693  «t  seq. 

61.  See  the  cases  supra  note  47, 
and  Constitutional  Law  9  648  et  seq. 

02.  Pixley  v.  Roanoke  Nav.  Co.. 
76  Va.  320,  324  (where  it  is  said  that 
a  charter  of  incorporation  "Is  not 
a  contract  between  the  corporate 
body  on  the  one  hand,  and  Individ- 
uals, whose  rights  and  interests  may 
be  affected  by  the  exercise  of  Its 
powers,    on    the    other,    but    it    is   a 


compact  between  the  corporation  and 
the  government,  from  which  they 
derive  their  powers.  Individuals, 
therefore,  cannot  take  it  upon  them- 
selves, in  the  assertion  of  private 
rights,  to  Insist  on  breaches  of  the 
contract  by  the  corporation,  as  a 
ground  for  resisting  or  denying  the 
exercise    of   a    corporate    power"). 

S3.  Baltimore  v.  Baltimore,  etc., 
R.  Co.,  6  GUI  (Md.)  288,  48  AmD  531. 

04.  St.  Vincent's  College  v.  Scha«- 
fer,  104  Mo.  261,  16  SW  895;  Weet  v. 
Brockport,   16  N.  Y.   161. 

00.  Cleveland,  etc.,  R.  Co.  v.  Speer. 
56  Pa  326.  94  AmD  84;  Brocket  v. 
Ohio,  etc.,  R.  (3o.,  14  Pa  241.  63  AmD 
634.     See  also  supra  9   71- 

Sa.    See  fiupra  i   46. 

57.  Ladd  v.  Southern  Cotton 
Press,  etc,  Co.,  63  Tex.  172  (so  hold- 
ing with  respect  to  a  corporation 
created  for  the  purpose  of  carrying 
on  a  warehouse  and  cotton  comi>ress 
business).     And  see  supra  9  46. 

08.  Eaton  v.  Walker,  76  Mich.  579, 
43  NW  638,  6  LRA  102  (holding  that 
in  an  action  against  certain  persons 
who  alleged  that  they  were  a  corpo- 
ration, it  is  error  to  exclude  the  tes- 
timony of  plaintlfC  that  he  did  not 
know  defendants  to  be  a  corporation, 
nor  did  he  deal  with  them  as  such, 
but  that  he  was  Informed  by  one  of 
the  defendants  that  they  were  a  part- 
nership, and  In  the  belief  that  they 
were  so  he  dealt  with  them);  Rust- 
Owen  Lumber  Co.  v.  Wellman,  10 
S.  D.  122,  72  NW  89.  See  also  infra 
9  264. 

[a]  A  qnastloa  of  faot  under  the 
evidence,  which  Should  have  been 
submitted  to  the  Jury.  Rust-pwen 
Lumber  Ck>.  v.  Wellman.  10  S.  D.  122. 
72  NW  89. 

[b]  raots  not  coastltnttnir  notlo*- 
of  ooivorats  esistano*. — (1)  The  fact 
that  plaintltrs  'agent  contracted  for 
stock  in  a  corporation  which  w^as 
never  delivered,  where  plaintiff  tes- 
tified that  he  did  not  know  of  the- 
filing  of  articles  of  incorporation  un- 
til the  commencement  of  the  suit, 
was  held  not  sufficient  to  lustifv  a 
legal    conclusion    that    plaintitt    had 
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been  recorded  cannot  escape  liability  by  testifying 
that  he  understood  the  company  to  be  a  partnersMp 
and  that  the  manager  was  liable  as  a  member  of  it. 

[i  166]  0.  Proof  of  Ooiporate  Existence — 
1.  Necessity,"  Bnrden  of  Proof,  and  PresumiitidnB 
— «.  Necessity  and  Burden  of  Proof.  In  an  action 
by  or  against  an  all^;<ed  corporation  plaintiff  is 
not  bonnd  to  prove  its  corporate  existence  or  that 
of  defendant,  as  the  case  may  be,  unless  an  issue 
IS  to  corporate  existence  is  properly  raised  by  the 
pleadings;"  and  if  a  defendant  corporation  demurs, 
answers,  or  otherwise  appears  generally  to  the  ac- 
tion, its  corporate  existence  is  thereby  admitted  and 
need  not  be  proved."  But  where,  in  an  action  by 
an  alleged  corporation,  an  issue  as  to  plaintiff's  cor- 
porate existence  is  raised  by  a  plea  of  nnl  tiel  cor- 
poration or  a  proper  and  sufBcient  denial  or  excep- 
tion under  the  codes,  the  burden  is  on  plaintiff  to 
prove  its  corporate  existence  at  least  de  facto,** 
unless  the  facts  show  an  admission  or  an  estopjiel 
to  deny  corporate  -existence;**  and  in  some  juris- 
dictions it  has  been  held  at  common  law  that  in  an 
action  by  a  corporation  on  a  contract  plaintiff  must 
prove  under  the  general  issue  that  it  is  a  corpora- 
tion.'"' In  like  manner,  in  an  action  against  an  al- 
1^^  corporation,  plaintiff  has  the  burden  of  prov- 
ing defendant 's  corporate  existence  at  least  de  facto 
or  by  estoppel,  where  the  all^ation  thereof  is  put 
in  issue  by  defendant's  plea  or  answer.**  In  an  ac- 
tion against  individuals  or  against  an  alleged  unin- 


corporated association,  in  which  defendants  allege 
in  their  answer  that  they  or  the  association  are  in- 
corporated, the  burden  of  proving  incorporation  is 
on  defendants;*'  and  therefore,  where  persons  are 
sued  individually  and  they  seek  to  escape  liability 
on  the  ground  that  they  are  a  corporation,  or  that 
they  acted  for  a  corporation  and  not  as  individuals, 
it  is  incumbent  on  them  to  prove  the  existence  of 
the  alleged  corporation  or  facts  estopping  plaintiff 
to  deny  its  corporate  existence.**  It  has  also  been 
held  that,  in  tracing  the  title  of  real  estate  through 
a  corporation,  it  is  not  sufficient  to  show  a  deed 
executed  by  a  body  purporting  to  be  corporate,  but 
it  .must  be  shown  in  some  way  that  such  body  is  a 
corporation  which  can  take  and  convey  real  estate.*^ 
[$  167]  b.  Prima  Pade  Oaae.™  Prima  facie 
proof  of  the  existence  of  a  corporation  is  sufficient 
of  course  where  its  existence  is  not  made  an  issue  , 
in  the  case,  even  if  any  proof  at  all  is  necessary;'^ 
and  when,  in  an  action  by  an  alleged  corporation, 
its  existence  is  put  in  issue  by  a  plea  of  nul  tiel 
corporation,  the  general  issue,  or  a  denial  under  the; 
code,  according  to  the  practice,  a  prima  facie  case 
is  made  by  proof  of  a  de  facto  corporate  existence, 
and  the  bunlen  of  rebutting  such  prima  facie  case 
is  on  defendant."  On  the  other  hand,  it  is  gener- 
ally sufficient  to  meet  the  collateral  attack  by  show- 
ing a  de  facto  corporate  existence  or  ^  prima  facie 
estoppel  when  an  action  is  brought  for  relief  with 
respect  to  contracts  or  dealings  by  plaintiffs  with  a ' 


knowledge  of  the  ezistence  of  the 
corporatfon.  Rust-Owen  Lumber  Co. 
T.  Wellman.  10  a  D.  122.  72  NW  89. 
(2)  It  has  also  been  held  that  one 
deallnK  with  the  Pierre  &  Ft.  Pierre 
Bridge  Company  is  not  charged  with 
notice  of  Its  incorporation  from  its 
name  alone,  as  Individuals  may  do 
business  under  such  a  name  without 
lielng  incorporated.  Rust-Owen  Lum- 
ber (5o.  V.  Wellman,  supra. 

St.  Monroe  Bank  y.  Qlfford,  72 
Iowa  760,  82  NW  669. 

so.  Jnaiolml  aoUoe  see  Evidence 
[16  Cyc  889   et  se<i]. 

8L  U.  S. — Ferris  Irr.  Dlst.  v. 
Thompson.  116  Fed.  832,  64  CCA  336. 

Ill — Chicago,  etc.,  R.  Co.  y.  Glenny, 
175  111.  238.  61  NB  898  [aff  70  lU.  A. 
»01. 

Mich. — Canal  St.  Oravel-Road  Co. 
T.  Paas,  >6  Mich.  372,  64  NW  907. 

Minn. — ^Duluth  First  Presb.  Church 
T.  U.  S.  Fidelity,  etc,  Co.,  133  Minn. 
tti.  158  NW  70». 

N.  T. — In  re  New  York,  etc.,  R. 
Co.,  99  N.  Y.  12,  1  NE  27  [aff  86  Hun 
22»]. 

Oh.— Brady  v.  National  Supply  Co., 
(4  Oh.  St  267,  60  NE  218,  83  AmSR  753. 

Kow  and  whea  the  Issn*  Is  so 
talMd  see  infra  XIV,  F. 

82.  U.  S. — Perris  Irr.  Dlst  v. 
Tbompson.  118  Fed.  832,  64  CCA  336. 

Ala. — Oxford  Iron  Co.  v.  Spradley, 
«  Ala.  98. 

111. — ^U.  S.  Express  Co.  v.  Bedbury, 
U  III  459;  A.  O.  U.  W.  V.  Zuhlke,  30 
111.  A.    »8    [aff    129    111.    298,    21    NE 

Kan.— Missouri  River,  etc.,  R.  Co.' 
V.  Shirley,  20  Kan.  660. 

Mo.— Witthouse  v.  Atlsmtic,  etc, 
B.  Co  64  Mo.  623;  Seaton  v.  Chicago, 
etc  R.  Co..  55  Mo.  416;  Meyer  v. 
North  America  Ins.  Co.,  73  Mo.  A. 
166. 

See  also  infra  Xiv,  F. 

83.  O.  S. — ^W.  L.  Wells  Co.  v.  Oas- 
tonia  Cotton  Mfg.  Co.,  198  U.  S.  177, 
2?  set  640,  49  £.  ed.  1003  (corpora- 
uon  under  a  Mississippi  statute). 

■Colo. — Jones  v.  Aspen  Hardware 
Co-.  21  Colo.  263,  40  P  467.  62  AmSR 
220.  29  LRA   143. 

_I11. — American  Ins.  Co.  v.  Mc- 
Clelland. 184  111.  A.  381;  Dean  &  Son. 
Ltl  V.  W.  B.  Oonkey  Co.,  180  III.  A. 
162;  Spreyne  v.  Oarfleld  Lodge  No.  1, 
1"  111.  A.  U3. 


La. — Norvelle-Shapleigh  Hardware 
Co.  v.  Hlgglns,  4  La.  A.  (Orleans) 
348. 

Nebr. — Davis  v.  Nebraska  Nat. 
Bank,  61  Nebr.  401,  70  NW  983. 

N.  Y. — Hallett  .  V.  narrower,  33 
Barb.  587. 

N.  C. — Daniels  v.  Roanoke  R.,  etc., 
Co.,  168  N.  C.  418,  74  SE  381. 

Or. — Law  Guarantee,  etc.,  Soc  v. 
Hogue,  37  Or.  644,  62  P  380.  63  P  890. 

va. — ^Bowyer  v.  Gl^es,  etc..  Tump. 
Co.,  9  Gratt  (50  Va.)  109. 

M.  CTampbell,  etc.,  Co.  v.  Amerl- 
caft  Surety  Co.,  129  Fed.  491  laff  138 
Fed.  631,  71  CCA  661  (certiorari  den 
199  U.  S.  607,  24  S(3t  747,  60  L.  ed. 
331);  Daniels  v.  Roanoke  R,  etc.,  Co.. 
168  N.  C.  418,  74  SE  331.  See  infra 
t  171. 

eS.  Bill  V.  Fourth  Great  Western 
Tump.  Co.,  14  Johns.  (N.  Y.)  416. 
See  Infra  XIV,   F. 

6&  Perris  Irr.  Dlst  v.  Thompson, 
116  Fed.  832.  64  CCA  336;  Pike  v. 
Wathen,  78  SW  137,  25  KyL  1264,  76 
SW  322,  26  KyL  840:  Anderson  v. 
Kanawha  Coal  Co.,  12  W.  Va.  526 
(on  plea  of  non  assumpsit  In  action 
against  corporation). 

«7.  Ward-Trultt  <3o.  v.  Bryan  & 
Lamb,  144  Qa.  769,  87  SE  1037;  Wil- 
liams v.  Hewitt  47  La,  Ann.  1076,  17 
S  496,  49  AmSR  394;  Ahrens.  etc. 
Mfg.  Co.  v.  Calre,  6  La.  A.  (Orleans) 
154,  166;  Plrlcs  v.  First  Russian  Sla- 
vonic Greek  Catholic  Bene  v.  Soc,  83 
N.  J.  Eq.  29,  89  A  1036;  and  other 
cases  note  88. 

[a]  &worpo>atdoB  of  anlnoorpo- 
z»ted  ■ssoclatloiL  A  society  alleged 
to  have  been  incorporated  soon  after 
its  organisation  cannot  be  treated  as 
a  corporatiqn,  where  no  proof  Is 
made  of  the  identity  of  the  society 
and  the  alleged  corporation,  whose 
names  differ,  or  even  of  the  certifi- 
cate of  incorporation.  Plrlcs  v. 
First  Russian  Slavonic  Greek  Cath- 
olic Benev.  Soc,  83  N.  J.  Ea.  29,  89 
A  1036. 

ea  U.  S. — Owen  V.  Shepard,  69 
Fed.   746,   8  CCA  244. 

Ga. — ^Ward-Tmltt  Co.  v.  Bryan  & 
Lamb,  144  Ga.  769,  87  SE  1037. 

111. — Bigelow  V.  Gregory,  73  III. 
197. 

La. — Williams  v.  Hewitt.  47  La. 
Ann.   1076,   17  S  496,  49  AmSR  394. 

Me. — McKenney  v.  Bowie,  94  Me. 
897,  47  A  918. 


Nebr. — Abbott  v.  Omaha  Smelting, 
etc.,  Co.,  4  Nebr.  416. 

N.  Y. — Williams  v.  Sherman,  7 
Wend.  109. 

69.  Lumbard  v.  Aldrich,  6-  N.  H. 
269. 

7a  Kod*  and  ■uAoiiBoj'  of  proof 
see  Infra  |  170  et  seq. 

PrMunptloiui  see  infra  |  168. 

71.  Hamilton  v.  McLaughlin,  US 
Mass.  20,  12  NE  424  (holding  that 
in  an  action  for  the  conversion  of 
personal  property  to  which  plaintiffs 
claimed  title  under  a  mortgage  from 
a  corporation,  the  mortgage,  to 
which  was  attached  the  signature 
and  seal  of  the  corporation,  was  . 
prima  facie  sufficient  evidence  to 
support  the  finding  that  the  corpora- 
tion was  duly  established);  Mac- 
MlUan  0>.  v.  Stewart  69  N.  J.  L. 
212,  64  A  240  [aff  89  N.  J.  L.  676,  68 
A  1132], 

73.  Cal. — ^EYesno  Canal,  etc,  Co. 
V.  Warner,  72  Cal.  379,  14  P  87; 
Brlnkley-Douglas  Fruit  Co.  v.  Sll- 
man.  83  Cal.  A.  643,  166  P  871;  Tus- 
tin  Fruit  Assoc,  v.  Earl  Fruit  Co.,  6 
Cal.  Unrep.  C^as.  87,  63  F  693. 

Colo. — Kelleher  v.  Denver  Music 
Co.,   48  Colo.  212,  109  P  860. 

Ill— Marshall  v.  Keach,  227  IlL 
35,  81  NE  29,  118  AmSR  247,  10  Ann 
Cas  164;  Cozzens  v.  Chicago  Hydrau- 
lic-Press Brick  Co.,  166  111.  213,  4S 
NE  788;  St.  Louis,  etc.,  R.  Co.  v. 
Belleville  City  R.  Co.,  168  111.  390, 
41.  NE  916;  Hudson  v.  Green  Hill 
Seminary  CTorp.,  113  111.  618;  Brown 
v.  Scottish-American  Mortg.  Ck>.,  110 
III.  235;  Osborn  v.  Peo.,  103  III.  224; 
Chesman  v.  Singers,  183  111.  A.  591; 
Dean  &  Son,  Ltd.  v.  W.  B.  Conkey 
Co.;  180  111.  A.  162;  Fatten,  etc.,  Co. 
V.  Shreve,  134  111.  A.  271;  West  Side 
Auction  House  Co.  v.  Connecticut 
Mut  Ins.  Co.,  8S  111.  A.  497  [aff  186 
111.  166,  67  NE  839]  (lease  prima, 
facie  evidence  of  corporate  existence 
In  an  action  for  rent);  Concord 
Apartment  House  Co.  v.  Alaska  Re- 
frigerator Co.,  78  111.  A.  682;  Holt  v. 
Tennent-Stribllng  Shoe  Co.,  69  111. 
A.    332.  ' 

Mass. — Stauffer  v.  Koch,  225  Mass. 
52B,  114  NE  760;  Williamsburg  City 
F.  Ins.  Co.  V.  Frothingham,  122 
Mass.  391. 

Minn. — Continental  Ins.  Co.  v. 
Richardson,  69  Minn.  438,  72  NW  468. 
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body  claiming  to  be  a  eorporation,  based  on  the  | 
ground  that  it  was  not  a,  eoiporation,"  or  to  enjoin 
an  association  from  the  exercise  of  certain  powers' 
or  franchises  on  such  gpround.'^  Such  de  faoto  cor- 
porate existence  is  established  prima  facie  in  the 
case  of  a  domestic  corporation'"  by  proof  of  a 
special  charter  and  user  under  it/*  or,  as  a  general 
rule,  in  the  case  of  a  corporation  claimed  to  exist 
under  a  general  law,  by  showing  that  there  is  a  law 
under  which  such  a  corporation  might  have  been 
organized,  which  law  will  be  judicially  noticed  as  a 
public  law,  and  by  proof  of  user  or  the  exercise  of 
corporate  powers." 

[(  168]  c.  PresmnptioDfi.  As  we  have  seen,  it 
was  a  principle  of  the  common  law  that,  where  a 
body  of  men  had  been  for  a  long  time  in  the  exer- 
cise of  corporate  powers  a  charter  would  be  pre- 
sumed, so  that  a  corporation  could  thus  exist  by 
prescription;  and  this  principle  has  to  some  extent 
been  applied  in  the  United  States/^  Ordinarily, 
however,  the  doctrine  can  have  no  application  with 
us,  since  corporations  are  always  created  either  by 


a  special  act  of  the  legislature,  which  is  easily  ac- 
cessible, or  by  organization  under  a  general  law, 
which  can  take  place  only  by  matter  of  record.^ 
But  it  is  also  a  well  settled  principle,  and  one  that 
is  frequently  recc^nized  and  applied  that,  where 
there  is  or  has  been  a  law  under  which  a  particular 
eorporation  might  have  been  organized,^  and  an  as- 
sociation of  persons  have  for  a  long  time  acted  as 
such  a  corporation  and  have  uniformly  been  recog- 
nized as  a  corporation,  every  presumption  in  favor 
of  their  l^al  corporate  existence  will  be  indulged 
as  against  others  than  the  state  and  when  their  cor- 
porate existence  is  collaterally  attacked.*"  It  is  also 
a  settled  rule  that  it  will  be  presumed  hi  favor  of  a 
de  facto  corporation,  in  the  abs^ice  of  evidence  to 
the  contrary,  that  all  the  steps  required  by  the  stat- 
ute were  properly  taken  in  its  formation  and  organi- 
zation and  for  its  oontinuance."^  And  it  is  gener- 
ally held  that  there  is  such  presumption  of  corpo- 
rate existence,  unless  it  is  rebutted  by  the  facts, 
where  an  association  has  contracted  in  'a  name  or  a 
style  usual  to  corporations  and  which  discloses  no 


Miss. — Henderson  v.  Mississippi 
Union   Bank,  14  Miss.  314. 

N.  Y. — Eastern  Plank  Road  Co.  v. 
Vaughan,  20  Barb.  1B5  [aflt  14  N.  T. 
6461. 

vt.-— Searsburjrh  Tump.  Co.  v.  Cut- 
ler. 6  Vt.  J15. 

And  see  other  cases  Infra  |{  170, 
172,  17J. 

•    AdmlaahmB  asA  •■toppel  see  Infra 
i  171. 

.73.    Jones   v.   Dana,    24   Barb.    (N. 
X.)  895.     See  also  Infra  {  216  et  seq. 

Admlasiona  aaA  •■toppel  see  Infra 
I   171. 

74.  Roaring  Springs  Townslte  Co. 
V.  Paducah  Tel.  Co.,  (Tex.  Civ.  A.) 
164  SW  60.  See  also  infra  t  217  et 
aeo. 

75.  As  to  foreign  oorporationa  see 
infra  S  179. 

76.  St.  Louis,  etc.,  R.  Co.  V. 
Belleville  City  R.  Co.,  158  111.  390, 
41   NE  916.     See  infra  S    172. 

77.  See  Infra   J    173   et  seq. 

78.  See  supra  {  66. 
7S.     See  supra  i  66. 

80.  V.  a.—U.  a.  Bank  v.  Dan- 
dridge,  12  Wheat  64,  $  L..  ed.  652;  U. 
8.  V.  Amedy,  11  Wheat.  392,  6  U  ed. 
602. 

Ala. — Selma,  etc.,  R.  Co.  v.  Tipton, 
6  Ala.  787.  39  AmD  344. 

Conn. — Greene  v.  Dennis,  6  Conn. 
203,   16  AmD  58. 

111. — Rose  Hill,  etc.,  R.  Co.  v.  Peo., 
116  111.   133,  3  NB  726. 

Ind. — Hasselman  v.  V.  S.  MortKage 
Co.,  97  Ind.  365:  White  v.  State,  69 
Ind.  273;  Dunning  v.  New  Albany, 
etc.,  R.  Co..  2  Ind.  437. 

Me. — Copp  y.  LAmb,  12  Me.  312; 
Trott  V.    warren,   11  Me.  227. 

Md. — ^Keene  v.  Van  Reuth,  48  Md. 
184;  Busey  v.  Hooper,  36  Md.  16,  6 
AmR  360;  Hagers-Town  Turnp.  Road 
Co.  V.  Creeger,  5  Harr.  &  J.  122,  9 
AmD  496. 

Mass. — Jeffries  Xeck  Pasture  v. 
Ipswich,  153  Mass.  42,  26  NB  239; 
Williamsburg  City  F.  Ins.  Co.  v. 
ftothtngham,  122  Mass.  391. 

N.  T. — Peo.  V.  New  Tork  Operative 
Benev.  Soc,  3  Hun  361,  6  Thomps.  & 
C.  85-  Holmes  v.  Gilltland,  41  B^rb. 
668;  Roble  v.  Sedgwick,  35  Barb.  319; 
All  Saints  Church  v.  Lovett,  1  N.  Y. 
Super.  191. 

N.  C. — ^Atlantic,  etc.,  R.  Co.  v. 
Johnston,  70  N.  C.  348;  Wilmington, 
etc.,  R.  Co.  V.  Saunders,  48  N.  C. 
126;  Elizabeth  City  Academy  v. 
Lindsey,  28  N.  C.  476,  45  AmD  500; 
Tar  River  Nav.  Co.  v.  Neal,  10  N.  C. 
620. 

Oh. — Ashtabula,  etc.,  R.  Co.  v. 
Smith,  16  Oh.  St.  328:  Sasser  T. 
State,  18  Oh.  463:  Shawnee  Commer- 
cial, etc..  Bank  Co.  v.  Miller,  24  Oh. 
Clr.  Ct.  198. 


Or.— State  v.  Adler,  71  Or.  70,  76, 
142  P  344   felt  Cycj. 

Vt.^-Shelburne  M.  B.  Soc.  v.  Lake, 
61  Vt.  853. 

Wis. — Rlcketson  v.  Qalligan,  8* 
Wis.  894,   62  NW  87. 

Eng. — Shrewsbury  v.  Hart,  1  C.  A 
P.  Ill,  12  ECL.  76;  Blackston  v.  Mar- 
tin, Latch.   112,   82  Reprint  300. 

[a]  "Th*  rules  of  presumptive 
evUeiuie  apply  to  corporations  as 
well  as  individuals,  and  a  charter 
may  be  presumed  from  the  long  ex- 
ercise of  corporate  rights."  Sasser 
v.  State,   13  Oh.  463,  485. 

[b]  The  aSeot  of  pr—crlptiye 
proof  of  the  existence  of^a  corpora- 
tion of  a  particular  kind  is  to  estab- 
lish the  conclusion  that  the  body 
possesses  all  the  powers  usually 
given  by  law  to  such  coriraratlons. 
Roble  v.  Sedgwick,  36  Barb.  (N.  Y.) 
319. 

Prenunptloa  of  aoccptfwoa  of 
oliarter  see  supra  }  100. 

81.  U.  S. — In  re  Cordova  Shop, 
216  Fed.  818;  U.  S.  Bank  v.  Lyman, 
2  F.  Cas.  No.  924,  1  Blatchf.  297  [aff 
12  How.  226,  IS  L.  ed.  9663  (as  to 
time  .  of   organization ) . 

Ala. — Selma,  etc.,  R.  Co.  v.  Tipton, 
5   Ala.    787,    39   AmD   344. 

Ark. — Midland  Bank  v.  Harris,  114 
Ark.  344,   170  SW   67. 

Conn. — ^Wood  v.  Wiley  Conatr.  Co., 
66  Conn.   87,   13  A  137. 

111. — Rose  Hill,  eto.,  R.  Co.  v.  Peo., 
116  III.   133.  3  NE  726. 

Ind. — Hasselman  v.  U.  S.  Mort- 
gage Co.,  97  Ind.  366;  Judah  v. 
American  Live  Stock  Ins.  Co.,  4  Ind. 
333;  Dunning  v.  New  Albany,  eta, 
R.    Co.,    2    Ind.    437. 

Iowa Sweney  v.  Talcott,  85  Iowa 

103,  62  NW  106;  Monroe  Bank  v. 
OlfCord,    72   Iowa   760,   32   NW   <69. 

Kan. — Sword  v.  Wickersham,  29 
Kan.    746. 

Ky, — ^Anderson  v.  West  Kentucky 
College,  10  KyL  725. 

Me. — Copp  V.  Lamb,   12  Me.   312. 

Mass. — Packard  v.  Old  Colony .  R. 
Co.,  168  Mass.  92,  46  NE  483; 
Narragansett  Bank  v.  Atlantic  Silk 
Co.,  3  Mete.  282;  Middlesex  Hus- 
bandmen, etc.,  Soc.  V.  Davis,  3  Mete. 
133;    Fales    v.   Whiting,    7    Pick.    226. 

Mich. — Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  389. 

N.  Y. — Welch  v.  Importers',  etc., 
Nat.  Bank,  122  N.  Y.  177,  26  NE 
269;  Lorlllard  v.  Clyde,  86  N.  Y.  884; 
All  Saints  Church  v.  Lovett,  1  N.  Y. 
Super.  191;  Chase  v.  Lord,  77  N.  Y. 
1,    6   AbbNCas   258. 

N.  C. — Kllzabeth  City  Academy  v. 
Lindsey,  28  N.  C.  476.  46  AmD  500; 
Tar  River  Nav.  Co.  v.  Neal,  10  N.  C. 
520  (performance  of  condition  prece- 
dent presumed). 

Oh. — Shawnee      Commercial,      etc.. 


Bank  Co.  v.  Miller,  24  Oh..  Cir.  Ct. 
198. 

R.  I. — ^Providence  P.  &  M.  Ins.  Co. 
V.  Murphy,  8  R.  I.  131;  National  Mut. 
F.  Ins.  Co.  v.  Yeomans,  8  R.  I.  25. 
86  AmD   610. 

S.  C— Atlantic  Coast  Line  R.  Co. 
v.  Epperson.  86  S.  C.  134,  137,  67  SE 
236    [qubt  Cyc]. 

Tex.. — Roaring  Springs  Townsite 
Co.  v.  Paducah  TTel.  Co.,  (Civ.  A.)  164 
SW  60;  Cherry  v.  Mfg.  Co.,  (Civ.  A.) 
116  SW  81. 

Wash. — Puget  Sound,  etc.,  R.  Co. 
v.  Ouellette,  7, Wash.  265,  34  P  929. 

Wis. — Milwaukee  Brick,  etc.,  Co. 
V.  Bchoknecht,  108  Wis.  457,  84  NTV 
838;.  RlckeUon  v.  Gilligan,  89  Wis. 
394.    62    NW   87. 

[a]  The  >nU  acqalrM  ireatar 
f  oroe  where  private  xulita  have  b««i 
aoqnireA  on  the  good  faith  of  the 
body  being  rightfully  a  corporation, 
which  rights  would  be  disturbed  by 
declaring  it  to  be  otherwise.  Ha- 
gers-Town Tump.  Co.  V.  Creeger.  6 
Harr.  &  J.    (Md.)   182,  9  AmD  495. 

[b]  FnbUoAtUm  of  utlolea. — In 
an  action  against  a  Joint  stock  cor- 
poration on  contracts  entered  into 
by  it,  in  the  absence  of  evidence  as 
to  the  publication  of  its  articles  of 
organization  before  commencing 
business,  as  required  by  statute,  it 
will  be  assumed  that  there  is  no 
legal  bar  to  its  transaction  of  busi- 
ness as  a  corporation.  Wood  v. 
Wiley  Constr.  (3o.,  66  Conn.  87,  13 
A  187. 

[c]  BMordlnr  of  artlolesj— Where 
the  law  provides  that  the  articles  of 
incorporation  shall  be  recorded,  the 
courts  will  presume  that  this  was 
done,  and  will  not  permit  a  surety 
on  the  note  of  a  corporation  to  tes- 
tify that  he  understood  the  company 
to  be  a  partnership,  and  that  the 
manager  was  liable  as  a  member  of 
it.  Monroe  Bank  v.  QltFord,  72  Iowa 
750,    32    NW   669. 

[d]  Sabacrlptloii  of  stook. — Where, 
in  a  petition  to  recover  a  subscrip- 
tion to  the  stock  of  a  railroad  com- 
pany, it  averred  that  the  directors 
had  been  duly  elected  by  the  stock- 
holders, in  pursuance  of  notice,  it  is 
to  be  presumed  that  the  requisite 
amount  of  stock  had  been  subscribed 
to  authorize  such  election,  and  also 
to  authorise  the  location  of  the  road 
and  the  making  of  assessments  by 
the  directors  so  elected.  Ashtabula, 
etc.,   R.  Co.  V.  Smith,  16  Oh.  St.  328. 

[e]  Fayment  for  stock. — ^Where  no 
stock  book  was  shown  to  have  been 
kept,  but  It  appeared  from  the  min- 
utes of  different  meetings  of  the 
stockholders  that  a  portion  of  the 
shares  were  taken.  In  the  absence 
of  any  showing  to  the  contrary,  it 
must  be  concluded   that  the  amount 


For  later  cm—,  daralq^aMnts  aaA  «lwaf<M  In  the  law  see  cumulative  Annotatlona,  same  title,  page  and  note  number. 
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individuals.**  No  presumption  of  ineorporation  can 
arise,  however,  from  the  exercise  of  such  powers 
only,  or  the  performance  of  such  acts  only  as  could 
have  been  exercised  or  done  by  individuals  or  un- 
incorporated associations  as  well  as  by  corpora- 
tions" 

Under  what  law.  Where  the  articles  of  incorpo- 
ration of  a  company  are  not  in  evidence  and  no 
special  charter  is  shown,  it  may  be  presumed  that 
it  vas  organized  under  the  general  incorporation 
gtstnte  authorizing  the  formation  of  such  corpora- 
tions." 

State  of  incorporatioiL  The  fact  that  the  name 
of  a  state  appears  in  the  name  of  a  corporation 
does  not  raise  a  presumption  that  it  was  incorpo- 
rated under  the  laVs  of  such  staite." 

li  169]  2.  Judicial  Notice!**  In  accordance 
with  the  general  rules  with  respect  to  judicial  no- 
tice and  proof  of  statutes"  the  courts  of  a  e>tate 
take  judicial  notice  of  a  public  act  of  the  state 
creating  a  corporation  or  a  general  law  authorizing 
the  formation  of  corporations,**  but  not  of  a  special 
act  creating  a  corporation,  unless,  as  is  often  the 
ease,  the  act  itself  or  some  general  statute  declares 
it  to  be  a  public  law  or  requires  it  to  be  judicially 
noticed.^  Therefore  specitd  acts  of  incorporation, 
when  not  judicially  noticed,  must  be  duly  proved, 
and  in"  the  mode  required  for  the  proof  of  other 
special  and  private  statutes.""  And  of  course  the 
courts  do  not  take  judicial  notice  of  the  fact  of 
acceptance  of  a  charter  or  of  an  organization  of  a 
corporation  under  a  general  law,  unless  required  by 
statute  to  do  so." 

[i  170]  3.  Mode  and  Soffidency  of  Proof— a.  In 
QeneraL  When  it  becomes  necessary  to  prove  the 
existence  of  a  corporation,  it  is  ordinarily  proved 
by  showing  a  [q>ecial  charter  granted  by  the  state, 
or  by  showing  a  valid  organization  under  a  gen- 
eral enabling  statute  authorizing  the  formation  of 
sneh  a  corporation  as  the  one  in  question,  as  the 
case  may  be,  and  in  either  case  by  proof  of  user 

required  by  the  articles  of  Incorpora- 
tion was  paid.  Sweney  v.  Talcott,  86 
Iowa  108,  62  NW  106. 

[f]  oltt«wi«h1p  or  >eaUI*BO«  of 
oonoratoxs^— Where  corporators  sign 
and  acknowledge  their  charter  as 
"eltizena  of  Qreenwood  county,  state 
of  Kansas,"  and  describe  themselves 
in  the  body  of  the  charter  as  "all  of 
Salt  Sprines,  Oreenwood  county, 
Kansas,"  it  will  be  presumed  that 
they  were  citlcens  of  Kansas,  and, 
all  else  appearing  regular,  that  the 
corporation  was  duly  incorporated. 
Sword  v.  Wickersham,   29   Kan.   746. 

[gj  Tk*t  thar*  wmt*  tlia  reanlMd 
aaauMr  of  oorpox*tond— Lorlllard  v. 
ayde,  86  N.  T.  884. 

[h]    mat  tnwtMS  for  first  ysar 
wne    stookhoU«ra<— Welch    v.    Im- 
porters',  etc.,   Nat.   Bank,   122   N.   T. 
177,  25  NB  269. 
^  [1]    Segnlw    •B0c«Bsl0B_  of   tnif- 


of  the  corporate  powers  and  privileges  thereby 
conferred  and  acquired,  or  in  other  words  by  show- 
ing a  valid  instrument  of  incorporation  and  of  user 
thereunder.*' '  The  instrument  of  incorporation  may 
consist  of  a  special  charter,  that  is  to  say,  of  a 
specia)  act  of  the  legislature  incorporating  the  par- 
ticular company,**  or  of  a  certificate  or  articles  of 
incorporation,  by  whatever  name  designated,  exe- 
cuted, and  filed  in  some  public  ofBce  in  pursuance 
of  a  general  statute".** 

Nature  of  proceeding  and  circumstances  as  de- 
termining mode  and  sufficiency  of  proof.  But  the 
mode  and  sufficiency  of  the  -proof  of  corporate  ex- 
istence v^ill  depend  to  a  great  extent  upon  the  nature 
of  the  proceeding  in  which  the  question  is  raised 
and  on  the  circumstances  of  the  particular  case. 
Thus  in  quo  warranto  proceedings  by  the  state  to 
test  the  right  of  an  alleged  corporation  to  exercise 
corporate  powers,  corporate  existence  de  jure  must 
be  shown;  and  to  show  this  it  must  be  made  to 
appear  that  there  is  a  valid  law  creating  or  author- 
izing such  a  corporation,  and  that  there  was  a  valid 
organization  under  it,  and  a  substantial  compliance 
with  all  conditions  precedent.**  It  is  also  necessary 
thus  to  show  a  de  jure  corporate  existence  in  an 
action  by  an  allied  corporation  on  an  original  sub- 
scription to  its  capital  stock,  unless  the  subscriber 
has  so  acted  as  to  be  estopped  from  denying  cor- 
porate existence,  a  legal  incorporation  being  a  con- 
dition precedent  to  liability  thereon;**  and  in  some 
states,  although  not  in  others,  it  is  necessary  thus 
to  show  a  de  jure  corporate  existence  in  proceiedingB 
by  an  alleged  corporation  to  condemn  land  under 
the  power  of  eminent  domain.*'  On  the  other  hand, 
the  general  rule  is  that,  if  the  question  of  corporate 
existence  is  raised  collaterally,  as  in  a  prosecution 
for  a  crime  against  an  alleged  corporation,**  or  in 
an  action  by  or  against  an  alleged  corporation  other 
than  a  direct  proceeding  by  the  state>  it  is  sufQ- 
cient  if  a  de  facto  corporate  existence  be  shown  ;*• 
and  by  the  weight  of  authority,  as  will  hereafter 


r  prraimudd — Elizabeth  City  Acad 
«iny  V.  Lindaey,  28  N.  C.  476,  46  AmD 
StO. 

VNsuiuitUon  of  posfomuuuM  of 
malax  ditty  la  issuing  o*rtlfle»ta  of 
laeoiponrtfam  see  infra  ;  173. 
,  .as.  Lucas  V.  Georgia  Bank,  2  Stew. 
(Ala.)  147;  Stein  v.  Indianapolis 
Bidg.  Loan  Fund,  etc..  Assoc,  18 
Ind.  237,  81  AmD  353;  Jones  v.  Cin- 
cinnati Type  Fdy.  Co.,  14  Ind.  89; 
Harris  v.  Muskingum  Mfg.  Co.,  4 
Blackf.  (Ind.)  267;  StaufTer  v.  Koch, 
•25  Haas.  525.  114  NE  750;  Williams- 
burg City  F.  Ins.  Co.  v.  Frothlng- 
naiB,  122  Mass.  391;  Pemiscot  County 
Bank  v.  Central  State  Nat.  Bank,  135 
jTcnn.  18.  186  SW  702;  Ingle  System 
Co.  v.Norrls,  182  Tenn.  472,  178  SW 

[a]    raeta  rstattiiv  ptasiiinptlon. 


— Where  a  contract  is  made  with  a 
party  in  a  name  which  is  prima 
facie  that  of  a  corporation,  but  the 
company  had  always  acted  as  a  part- 
nership, and  not  as  a  corporation, 
the  rule  that  the  use  of  such  name 
would  be  prima  facie  evidence  of  a 
corporate  existence  does  not  apply. 
Jones  V.  Cincinnati  Type  Fdy.  Co., 
14  Ind.  89. 

83.  TJ.  S. — Owen  v.  Shepard,  69 
Fed.  748,  8  CCA  244. 

Ala. — Cunyus  v.  Quenther,  96  Ala. 
564,  11  S  649;  Clark  v.  Jones,  87  Ala. 
474,    6   S  362. 

Cal. — Briggs  t.  McCuIlough,  86 
Cal.    542. 

Conn. — Greene  v.  Dennis,  6  Conn. 
293.  16  AmD  68  (Quaker  community). 

Fla. — Duke  V.  Taylor,  37  Fla.  64, 
19  S  172.  53  AmSR  232,  31  LRA 
484. 

Iowa. — ^Kirkpatrick  v.  Keota  United 
Presb.  (%urch,  63  Iowa  872,  19  NW 
272 

Nebr. — ^Abbott  v.  Omaha  Smelting, 
etc.,  Co.,  4  Nebr.  416. 

Wash. — ^Bash  v.  Culver  Gold  Min. 
Co.,  7  Wash.   122,  84  P  462. 

See  also  infra  S  176. 

[a]  ZUnstratloiia.— (1)  Thus  the 
fact  that  the  business  of  a  lumber 
company  is  conducted  by  a  president 
and  secretary  raises  no  presumption 
of  incorporation.  Cunyus  v.  Guen- 
the;,  96  Ala.  664,  11  S  649;  Clark  v. 
Jones.  87  Ala.  474,  6  B  362.  (2)  Nor 
is  a  presumption  of  Incorporation 
raised  by  proof  of  a  "company" 
(Briggs  V.  McCuIlough,  36  Cal.  642). 
(3)  by  the  fact  that  a  note  is  In- 
dorsea  by  a  person  as  president 
and  secretary  of  a  mercantile  com- 
pany,  without  proof  that  such  com- 


pany claimed  to  be  a  corporation 
(Duke  V.  Taylor,  87  Fla.  64.  19  S 
172,  63  AmSR  283.  31  LRA  484). 

84i  Wisconsin  River  Impr.  -Co.  V. 
Pier,  137  Wis.  326,  118  NW  867,  21 
LRANS  638. 

85.  Briggs  V.  McCuIlough,  36  C:al. 
542  (so  holding  In  the  case  of  tho 
name  "Paclflc  Mutual  Life  Insur- 
ance Company   of   California"). 

86.  zn  orlmlaal  proseontloiui  see 
infra  ;  180. 

87.  See  Evidence  [16  Cyc  889  et 
seql. 

88;.    See  Evidence    [16   Cyc   880  et 
seq]. 
89.    See  Evidence  [16  C^o  881]. 
M.    See    infra   S    172. 
91.    See  Evidence   [16   <::yc   881   et 

8SL     See  infra  J  172  et  seq. 

93.  Orsatioa  oy  spselal  cliartev 
see  supra,  {  86  et  seq. 

94.  Orgaiitiatloii  under  general 
law  see  supra  {t  106  et  seq,  180  et 
seq. 

9B.  Cal. — ^Peo.  V.  Golden  Gate 
Lodge,  128  C^al.  257,  60  P  865;  Peo. 
v.  Montecito  Water  Co.,  97  CaL  276. 
32  F  236.  33  AmSR  172. 

Colo. — Peo.  V.  dieeseman,  7  Colo. 
376,   3  P  716. 

Ind. — Holman  v.  State,  105  Ind. 
569.  5  NE  702. 

Mich.— Atty.-Gen.  v.  Hanchett,  42 
Mich.  436,   4  NW  182. 

Minn.— State  v.  Crltchett,  87  Mlna. 
18,    32    NW    787. 

See  also  infra  {  281. 

96.  See  infra  {  796. 

97.  See   Infra    i    219. 

98.  See  infra  i  180. 

99.  U.  S. — Toledo,  etc.^  R.  Co.  r. 
Continental  Trust  Co., 
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be  shown  more  at  length,  it  is  only  necessary,  in 
order  to  prove  de  factd  corporate  existence,  to  show 
a  valid  law  under  which  the  alleged  corporation 
might  have  been  formed,  a  colorable  and  bona  "fide 
compliance  with  that  law,  and  an  assumption  of 
corporate  powers  or  user.^  Furthermore,  as  /we 
shall  see  at  length  in  a  subsequent  chapter,  there 
may  be  an  estoppel  to  deny  corporate  existence 
either  on  the  part  of  the  alleged  corporation  itself, 
or  of  its  officers,  stockholders,  or  members,  by  rea- 
son of  its  being  held  out  as  a  corporation  or  deal- 
ing or  contracting  as  such,  or  on  the  part  of  stock- 
holders or  third  persons  by  reason  of  their  dealing 
or  contracting  with  it  as  a  corporation,  and  in  such 
cases  it  is  sufficient  to  show  the  facts  which  operate 
as  an  estoppel,  without  otherwise  showing  corpo- 

86  CCA  IBB;  Upton  v.  Hansbrourh, 
28  P.  Cas.  No.  16.801,  3  Blss.  417. 

Cal. — Los  Angeles  Holiness  Band 
V.  Spires,   126  Cal.   541.   B8   P   1049. 

Colo. — DuKgan  y.  Colorado  Morttr., 
etc..  Co.jll  Colo.  118.  17  P  106. 

Del. — Wilmington  v.  Addlck,  7 
DeL  Ch.  56,  43  A  297. 

Qa. — McTlghjie  v.  Macon  Constr. 
Co.,  94  Qa.  306,  21  SB  701,  47  AmSR 
1E3,   32   LRA  208. 

111.— Imperial  Bldg.  Co.  v.  Chicago 
Open  Bd.  of  Trade,  238  111.  100,  87 
NB'  167;  Bushnell  v.  Consolidated 
Ic6  Mach.  Co.,  138  111.  67,  27  NE  596: 
Hudson  y.  Green  HIU  Seminary 
Corp.,  118  111.  618;  Osbom  v.  Peo., 
103  III.  224;  Thompson  v.  Candor,  60 
111.  244;  Dean  &  Son,  Ltd.  v.  W.  B. 
Conkey  Co.,  180  111.  A.  162;  Patton, 
«tc,  Co.  V.  Shreve,  184  111.  A.  271; 
Concord  Apcu-tment  House  Co.  v. 
Alaska  Remgerator  Co.,  78  111.  A. 
682. 

Ind. — Marion  Bond  Co.  v.  Mexican 
Coffee,  etc.,  Co.,  160  Ind.  558,  65  NB 
748;  Doty  v.  Patterson,  155  Ind.  60, 
66  NB  668;  Heaston  v.  Cincinnati, 
etc.,  R.  Co.,  16  Ind.  276,  79  AmD  430. 

Kan.^— Pape  v.  Topelca  Capitol 
Bank,  20  Kan.  440,  27  AmR  183. 

Ky. — Calor  OH,  etc.,  Co.  v.  Fran- 
zell,  128  Ry.  715,  109  SW  328,  33 
KyL  98,   36   LRANS  466. 

Mass. — St.  Louis  Butchers',  etc.. 
Bank  v.  McDonald,  130  Mblbb.  264; 
Appleton  Mut.  F.  Ins.  Co.  v.  Jesser, 
6  Allen  446. 

Minn. — Finnegan  v.  Noerenburg, 
62  Minn.  239,  53  NV?^  IIEO,  38  AmSR 
662,  18  LRA  778;  East  Norway  Lake 
Church  V.  Frolslie,  37  Minn.  447,  86 
NW  260. 

N.  J.— Stout  V.  Zbllck,  48  N.  J.  L. 
699.  7  A  362. 

N.  Y. — Lancaster  v.  Amsterdam 
Impr.  Co.,  140  N.  Y.  676,  35  NB  964, 
24  LRA  822;  Buffalo,  etc.,  R.  Co.  v. 
Cary,  26  N.  Y.  75;  Lamming  v.  Ga- 
lusha,  81  Hun  247,  30  NTS  767  [aff 
161  N.  Y.  648  mem,  45  NB  1132 
mem];  Jones  v.  Dana,  24  Barb.   396. 

Oh. — Society  Perun  v.  Cleveland, 
43  Oh.  St.  481,  8  NB  357;  Calkins 
T.  State,  18  Oh.  St.  366,  98  AmD 
121. 

Or. — Brown  v.  Webb,  60  Or.  526, 
120  P  387,  AnnCasl914A  148. 

Pa. — Hooven  Mercantile  Co.  v. 
Bvans  Mln.  Co.,  193  Pa.  28,  44  A 
277. 

R.  I. — SUte  V.  Habib,  18  R.  I.  668, 
80  A  462. 

S.  C. — Sumter  Tobacco  Warehouse 
Co.  V.  Phoenix  Assur.  Co.,  76  S.  C. 
76,  56  SB  654,  121  AmSR  941,  10 
LRANg  736,   11  AnnCas  780. 

S.  D.— Wright  V.  Lee,  4  S.  D.  287, 
66  NW  931. 

Tenn. — Tennessee  Automatic  Light- 
ing Co.   V.   Massey,    (Ch.)    66   SW  36. 

Tex. — Roaring  Springs  Townsite 
Co.  V.  Paducah  Tel.  Co.,  (Ctv.  A.) 
164  SW  50. 

Utah. — Marsh  v.  Mathias,  19  Utah 
S.'iO.  56  P  1074. 

Vt. — Searsburgh  Tump.  Co.  v. 
Cutler,    6  Vt.    816. 

W.   Va. — Bona   Aqua   Impr.   Co.   v. 


rate  existence  at  alL' 

[4  171]  b.  Admissioiu,'  Ztecognition,  and  Es- 
toppeL  Admissions  of  a  party  that  an  association 
was  a  corporation  are  sufficient  to  show  corporate 
existence  as  against  a  collateral  attack,  particularly 
in  connection  with  the  fact  that  it  acted  as  a  cor- 
poration;^ and  as  against  an  alleged  corporation  its 
corporate  existence  may  be  shown  by  its  admis- 
sions.' And  the  existence  of  a  corporation  may  be 
established,  or  proof  thereof  dispensed  with,  .as 
against  the  association  itself,  or  as  against  persons 
holding  it  out  or  dealing  with  it,  by  showing  acts 
or  dealings  which  necessarily  admit  the  fact  of  in- 
corporation and  operate  as  an  estoppel  to  deny  such 
fact,^  as  for  example  by  showing  that  a  party  at- 
tacking the   existence'  of  an  alleged  corporation, 


Standard  F.  Ins.  Co.,  84  W.  ya.  764, 
12   SB  771. 

Wis. — Supreme  Ct.  I.  O.  F.  v.  Su- 
preme Ct.  U.  O.  F.,  94  Wis.  234,  68 
NW  1011;  Whitney  v.  Robinson,  68 
Wis.  809,  10  NW  512. 

1.  U.  S. — Tulare  Irr.  Dlst  ▼.  Shep- 
ard,  186  U.  S.  1,  22  SCt  631.  46  L. 
ed.  773. 

Colo Jones    ▼.    Aspen    Hardware 

Co..  21  Colo.  283,  40  P  457,  62  AmSR 
220,  29  LRA  143;  Humphreys  v. 
Mooney,   5   Colo.   282. 

111.— Imperial  Bldg.  Co.  v.  Chicago 
Open  Bd.  of  Trade,  288  111.  100,  87 
Nli  167;  Bushnell  v.  - Conaplldated 
Ice  Mach.  Co.,  138  111.  67,  27  NB 
696;  Hudson  v.  Green  HIU  Seminary 
Corp.,  113  111.  618;  Thompson  v. 
Candor,  60  111.  244:  Lincoln  Park 
Chapter  No.  177  R.  A.  M.  v.  Swatek, 
105  111.  A.  604  [afC  204  III.  228,  68 
NB  4  29  J. 

Ind. — Doty  v.  Patterson,  156  Ind. 
60,  56  NB  668:  North  v.  State,  107 
Ind.  366,  8  NB  159;  Williamson  v. 
Kokomo  Bldg.,  etc..  Fund  Assoc,  89 
Ind.   389. 

Kan. — Pape  v.  Topeka  Capitol 
Bank,   20  Kan.   440,  27  AmR  183. 

Mich. — Baton  v.  Walker,  76  Mich. 
679,  43  NW   638,   6  LRA  102. 

Minn. — Bast  Norway  Lake  Church 
V.  FrolsUe,  87  Minn.  447,  36  NW 
260. 

Mont. — Milwaukee  Gold  Bxtractlon 
Co.  V.  Gordon,  37  Mont.  209,  96  P 
995 

Nebr. — Lusk  v.  Rlggs,  70  Nebr. 
718,  102  NW  88,  70  Nebr.  713,  97 
NW  1033;  Haas  v.  Bank  of  Com- 
merce,  41   Nebr.    764,   60  NW   85. 

N.  J.— Keyes  v.  Smith,  67  N.  J.  L. 
190,  51  A  122;  Stout  v.  Zuliok.  48 
N.  J.  L.  699,  7  A  862;  Atty.-G«»i.  v. 
Stevens,  1  N.  J.  Eq.  369,  22  AmD 
526. 

N.  Y.— U.  S.  Vinegar  Co.  y.  Schle- 
gel,  143  N.  Y.  637,  38  NB  729;  Meth- 
odist Episcopal  Union  Church  y. 
Pickett,    19    n;    Y.    482. 

Oh. — Society  Perun  v.  Cleveland, 
43  Oh.  St.  481,  3  NB  867. 

Or. — Brown  v.  Webb,  60  Or.  626, 
120  P  387,  AnnCasl914A  148;  Jones 
V.  Hale,  32  Or.  466,  52  P  311. 

Pa. — Cochran  v.  Arnold,  68  Fa. 
399. 

Tenn.— Merriman  v.  Maglveny,  12 
Helsk.  494. 

UUh.— Marsh  v.  Mathias,  19  Utah 
360,   56  P  1074.  '     . 

Be  facto  oorporattona  see  infra 
{  216  et  seq,  where  many  other 
cas^s  are  cited  and  conflicting  views 
as  to  what  is  necessary  to  consti- 
tute a  corporation  de  facto  are 
shown. 

Pstaui'  f aole  vroof  of  d*  facto  ax- 
tMUpM  see  infra  {{  172,  173. 

a.     See   infra   9    171. 

3.  AOmlaalon  1>y  plaadlng*  see 
infra  XIV,  F.  » 

4.  y.  S. — Rockvllle,  etc..  Tump. 
Road  Co.  V.  Van  Ness,  20  F.  Cas.  No. 
11,986,  2  Cranch  C.  G.  449. 

111. — ^Walker  Paint  Co.  v.  Ruggles, 
48  111.  A.  406  (holding  that,  in  an  ac- 
tion for  the  price  oi  goods  sold,  de- 


fendant's own  letters  and  telegrams 
relating  to  said  goods,  addressed  to 
plaintiff  as  a  coriioration,  were  suffi- 
cient evidence  to  overcome  the  im- 
plied plea  of  nul  tlel  corporation). 

Ind. — Rikhotr  y.  Brown's  Rotary 
Shuttle  Sewing  Mach.  Co.,  68  Ind. 
388. 

N.  c. — P\)rblB  y.  Piedmont  Lumber 
Co.,  166  N.  C.  403,  81  SB  699. 

Wash. — Stanford  Land  Co.  y. 
Steidle,  28  Wash.  72,  68  P  178. 

Wyo. — Grand  Rapids  Furniture  Co. 
V.  Grand  Hotel,  etc.,  Co.,  11  Wyo.  128, 
70  P  838,  72  P  687  (by  stiputotion  in 
an  agreed  statement  of  facts). 

S.  Marx  v.  Raley  &  Co.,  6  Cal.  A. 
479,  92  p  519  (holding  that,  where 
the  record  showed  that  defendant 
represented  in  a  letter  to  plaintiffs 
assignors  that  it  was  a  corporation, 
this  was  sufficient  to  support-  the 
finding  of  the  corporate  character  of 
defendant);  Talbott  v.  Planters'  Oil 
Co.,  12  Tex.  Civ.  A.  49,  S3  SW  745. 

[a]  Affldavlt  verlfylar  Murwer  of 
oorporatloa^— But  where  the  petition 
in  an  action  alleged,  among  other 
things,  that  defendant  was  a  cor- 
poration and  defendant  filed  a  gen- 
eral denial,  verified  by  one  who  re- 
cited in  the  affidavit  that  he  was  an 
ofBcer  of  defendant  company,  "a  cor- 
poration." it  was  held  that  such  affi- 
davit, not  being  the  best  evidenco, 
was  not  admissible  to  prove  that  the 
company  was  a  corporation.  Mem- 
phis Packet  Co.  y.  Pogarty.  9  01». 
Clr.  Ct.  418.  6  Oh.  Clr.  Dec.  375. 

«.  U.  S. — Campbell,  etc..  Co.  v. 
American  Surety  Co.,  129  Fed.  491 
[aff  138  Fed.  531,  71  CCA  55  (cer- 
tiorari den  199  U.  S.  607,  26  SCt  747, 
50  L.  ed.  331)1;  American  Alkali  Co. 
y.  Campbell,  113  Fed.  398:  Toledo, 
etc.,  R.  Co.  V.  Continental  "Trust  Co., 
95  Fed.  497,  36  CCA  155  [mod  82  Fed. 
642];  Farmers'  L.  &  T.  Co.  v.  To- 
ledo, etc.,  R.  Co.,  87  Fed.  49. 

Ala. — Owensboro  Wagon  Co.  •  v. 
Bliss,  132  Ala.  253,  31  S  81,  90  Am 
SR  907;  Schloss  v.  Montgomery 
Trade  Co.,  87  Ala.  411,  6  S  360,  IS 
AmSR  51;  McDonnell  v.  Alabama 
Gold  L.  Ins.  Co.,  85  Ala.  401.  5  S  120. 

<3al. — Shasta  Bank  v.  Boyd,  99  Cal. 
604,  34  P  837:  Sierra  Land,  etc.,  Co. 
v,  Brlcker,  3  Cal.  A.  190,  86  P  665  (a 
written  receipt  showing  a  contract 
with  plaintiff  in  its  corporate  name 
is  competent  evidence  of  its  incor- 
poration). 

Colo, — ^Kelleher  y.  Denver  Music 
Co.,  48  Colo.  212.  109  P  860;  First 
Cong.  CHiurch  y.  Grand  Rapids  School 
Furniture  Co.,  16  Colo.  A.  46,  60  P 
948.      ~ 

Conn. — Pish  y.  Smith,  78  Conn. 
877,  47  A  711,  84  AmSR  161. 

Ga. — ^Terras  v.  Raebum,  108  Qa. 
345,  33  SB  989;  Stewart  Paper  Mfg. 
Co.  V.  Rau,  92  Ga.  611,  17  SE  748; 
Imboden  v.  Etowah,  etc..  Hydraulic 
Hose  Min.  Co.,  70  Ga.  86. 

111. — Fltipatrick  v.  Rutter,  160  111. 
282,  43  NB  392;  Independent  Order 
of  Mutual  Aid  v.  Paine,  122  111.  625. 
14  NE  42;  Brown  y.  Scottish-Amerl- 


For  lat«T  oases,  deyelovinMits  and  oluui(«s  in  the  law  see  cumulative  Annotations,   ffoa  title,  page  and  note  number. 
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in  an  aetion  by  or  against  him  on  a  cmtract,  has 
contracted  with  it  as  a  eoiporation ;'  or  by  showing 
that  an  aasociation  or  individuals  have  held  them- 
selves out  and  contracted  or  otherwise  acted  as  a 
corporation ;"  or  that  a  person  denying  the  existence 
of  a  corporation  has,  as  a  stockholder  or  an  officer, 
treated  it  as  a  corporation,  and  by  executing  con- 
tracts in  its  corporate  name  or  otherwise  has  held  it 
out  as  legally  incorporated.*  But  to  operate  as  an 
admission  or  an  estoppel,  and  thus  to  dispense  with 


proof  of  oorporatiB  existence,  the  acts  or  dealings, 
relied  on  and  proved  must  be  such  as  will  neces- 
sarily   constitute    an    admission    of   corporate    ex- 
istence."* 

[$  172]  c  Oorporatioiu  under  Special  Charters. 
Aside  from  admissions  and  elements  of  estoppel," 
the  existence  of  a  corporation  under  a  special 
charter  from  the  legislature  is  established  prima 
facie,  when  questioned  collaterally,  by  proof  of  the 
charter  and  of  user  under  it.^'    When  a  special  and 


cin  MortK.  Co.,  110  111.  235;  Hickltng 
V,  Wilson,  104  111.  64;  McCarthy  v. 
Lavamdie,  8»  111.  S70,  SI  AmR  83; 
Wheelock  v.  Kost,  77  111.  298;  West 
Side  Auction  House  Co.  vi  Connecti- 
cut Hut.  Ins.  Co..  85  111.  A.  497  [aff 
18t  111.  168.  67  NE  889]  (a  lease  is 
prima  facie  evidence  of  corporate  ex. 
Istence  in  an  action  for  rent);  Au- 
burn Cycle  Co.  v.  Foote,  89  111.  A. 
144;  walker  Paint  Co.  v.  Ruggles, 
48  111.  A.  408  (holding  that  In  an 
action  for  the  price  of  goods  sold, 
defendant's  own  letters  and  tele- 
^rsuna  relating  to  the  goods,  ad- 
dressed to  plaintiff  as  a  corporation, 
were  suf&cient  evidence  to  overcome 
the  Implied  plea  of  nul  tlel  corpora- 
tion). 

Ind. — Cravens  v.  Eagle  Cotton 
Mills  Co.,  120  Ind.  8,  21  NE  981.  16 
AmSR  298. 

Kan. — Aultnnan  v.  Waddle.  40  Kan. 
195.  19  P  730. 

Ky. — ^Woodson  v.  GalUpoIis  Bank, 
4  B.  Mon.  203. 

Me. — Seven  Star  Grange  No.  73  v. 
Ferguson,  98  Me.  176,  68  A  648;  Mc- 
Cllnch  V.  Sturgis,  72  Me.  288. 

Mass. — Narragansett  Bank  v.  At- 
lantic Silk  Co..  3  Mete.  282. 

HIch. — Kalamasoo  v.  Kalamazoo 
Heat,  etc.,  Co.,  124  Mich.  74,  82  N"W 
8U;  Parker  v.  Northern  Cent.  Michi- 
gan R.  Co.,  33  Mich.  23:  Swartwout 
T.  Michigan  Air  liine  R.  Co.,  24  Mich. 

m. 

Minn. — Duluth  First  Presb.  Church 
T.  U.  S.  Fidelity,  etc..  Co.,  138  Minn. 
4!».  168  N^r  709;  Perfaie  v.  Grand 
Lodge  A.  O.  U.  W..  48  Minn.  82,  50 
NW  1022;  Minnesota  Gas-Llght 
Eeonomiser  Co.  v.  Denslow,  48  Minn. 
171.  48  NW  771{  84dieufler  v.  Grand 
Lodge  A.  O.  U:  W.,  45  Minn.  256,  47 
NW  799;  French  v.  Donohue,  29 
Minn.  111.  12  HW  364. 

Mo. — ^West  Missouri  Land  Co.  v. 
Kansas  CHy.  etc.,  R.  Co..  161  Mo. 
$95.  81  SW  847. 

Nebr. — Nebraska  Nat.  Bank  v.  Fer- 
guson. 49  Nebr.  109,  68  NW  370,  69 
AmSR  622. 

N.  T. — V.  8.  Vinegar  Co.  v. 
Schlegel.  143  N.  T.  537,  38  NB  729; 
Keokuk  Comnaercial  Bank  v.  PfeitCer, 
103  N.  Y.  242,  16  NB  311;  Elaton  V. 
Aiplnwall.  19  N.  T.  119. 

N.  C. — Otis  El.  Co.  V.  Cape  Fear 
Hotel  Co..  172  N.  C.  319,  90  SE  263; 
Smathers  v.  Toxaway  Hotel  Co.,  187 
N.  C.  46>.  83  SE  844;  Daniels  v. 
Roanoke  R..  etc,  Co.,  168  N.  C.  418, 
•4  SE  331;  Flayettevllle  Waterworks 
Co.  v.  TlUingbast.  119  N.  C.  343.  26 
SE  960;  Wadesboro  Cotton  Mills  Co. 
T.  Burns.  114  N.  C.  363,  19  SB  238. 

Oh. — Callender  v.  PainesviUe.  etc., 
R.  Co..  11  Oh.  St.  616;  ClrcIevlUe 
Bank  v.  Renlck,  16  Oh.  322. 

Pa. — Hasslnger  v.  Ammon,  180  Pa. 
24S,  28  A  679;  Hamilton  v.  Clarion, 
etc.  H.  Co..  144  Pa.  34,  23  A  63,  13 
LRA  779;  Weinman  v.  Wilkinsburg, 
•(c,  R.  Co..  118  Fa.  192,  12  A  288; 
Freeland  v.  Pennsylvania  Cent.  Ins. 
Co..  94  Pa.  604;  Spahr  v.  Farmers' 
fiaok,   94   Pa.   429. 

R.  I. — Slocum  V.  Warren,  10  R.  I. 
118;  Slocum  v.  Providence  Steam, 
etc..  Gas  Pipe  Co.,  10  R.  I.  112. 

S.  D. — Dakota  Bldg..  etc.,  Assoc  v. 
Chamberlain.  4  S.  D.  271,  58  NW  897. 

Vt— Corey  v.  Morrill,  61  Vt.  698, 
17  A  840. 

W.  Va. — Bon  Aqua  Impr.  Co.  v. 
Standard  F.  Ins.  Co.,  34  W.  Va.  764. 
12  SE  771. 

Wis. — Slocum  v.  Head,  105  Wis. 
4ai.  81  NW   673,  60  LRA  324. 

[14  C.  J^U] 


[a3  Tlie  defSBdant  ootj^oratton,  bj 
gtvtug  delireiy  iMmd  Is  attaohmsnt 
reoltOar  Itaelf  to  he  a  corporation,  is 
estopped  to  question  such  facts,  and 
plaintiff  need  not  prove  the  fact  of 
Incorporation  otherwise  than  by  the 
recital  thereof  in  the  bond  Introduced 
In  evidence.  Burke  v.  Barnum,  40  R. 
I.  71.  99  A  1027. 

■xtwrt  and  Mmlle»tfam  of  dostifus 
of  estoppol  to  Msy  oorporate  oslst- 
•ne*  see  Infra  }  234  et  seq. 

7.  TJ.  S. — Campbell,  etc,  Co.  v. 
American  Surety  Co.,  129  Fed.  491 
[aff  138  Fed.  6*1,  71  CCA  66  (cer- 
tiorarl  den  199  V.  S.  607,  28  SCt  747, 
50  L.  ed.  331)]. 

Cal. — Cellulose  Package  Mfg.  Co. 
v.  Calhoun,  186  Cal.  613,  137  P  238; 
Tuatln  Fruit  Assoc,  v.  Elarl  Fruit 
Co.,  8  Cal.  Unrep.  Cas.  37,  63  P  893; 
Sierra  Land,  etc.,  Co.  v.  Brlcker,  8 
Cal.  A,  190.  86  P  666. 

Colo. — Relleher  v.  Denver  Music 
Co..  48  Colo.  212.  109  P  880. 

111. — West  Side  Auction  House  v. 
Connecticut  Mut.  Ins.  Co.,  86  111.  A. 
497  [aff  186  111.  166,  57  NE  8391; 
Auburn  Cycle  Co.  v.  Foote,  89  111.  A. 
644;  Holt  V.  Tennent-Stribling  Shoe 
Co..  89  111.  A.  382;  Walker  PaTnt  Co. 
V.  Ruggles,  48  111.  A.  406. 
•  Ky. — Woodson  v.  GaUlpoIls  Bank, 
4  B.  Mon.  203. 

La. — ^Blanc  v.  Germania  Nat.  Bank, 
114   La.   789.  741,  38  S  637   [c'*  Cyc]. 

Md. — Frans  v.  Teutonla  Bldg.  As- 
soc, 24  Md.  259. 

Minn. — Duluth  First  Presb.  Church 
v.  U.  S.  Fidelity,  etc..  Co.,  133  Minn. 
429,  168  NW  709;  Continental  Ins. 
Co.  V.  Richardson,  89  Minn.  433,  72 
NW  468;  French  v.  Donohue,  29 
Minn.  111.  12  NW  354. 

Mo. — ^Henry  Wels  Cornice  Co.  v. 
Neevel.  187  Mo.  A.  496.  174  SW  169; 
Lucas  Market  Sav.  Bank  v.  Goldsoll, 
8  Mo.  A.  598. 

N.  T.— U.  8.  Vinegar  Co.  v. 
Schlegel,  143  N.  T.  637,  38  NE  729; 
Williams  V.  Michigan  Bank,  7  Wend. 
539. 

N.  C— <5tl8  Bl.  Co.  V.  Cape  Fear 
Hotel  Co.,  172  N.  C.  319,  90  SE  253: 
Smathers  v.  Toxaway  Hotel  Co.,  167 
N.  C.   469,  83  SB  844. 

W.  Va. — Bon  Aqua  Impr.  Co.  v. 
Standard  F.  Ins.  Co.,  34  W.  Va.  764, 
12   SB   771. 

See  also  other  cases  supra  note 
8;   Infra   {   236   et  seq. 

[a]  b  aa  aoMoA  tv  *  eorporatton 
on  a  iHmd  or  a  not*,  the  production 
of  the  bond  or  the  note  to  plaintiff 
by  its  corporate  name  is  at  least 
prima  facie  proof  of  plaintiff's  in- 
corporation, so  as  to  cast  the  burden 
of  proof  to  the  contrary  on  defend- 
ant. Conard  v.  Atlantic  Ins.  Co..  1 
Pet  (U.  S.)  386,  460.  7  L.  ed.  189; 
Hudson  V.  Green  Hill  Seminary 
Corp.,  113  III.  618;  Brown  v.  Mortg. 
Co.,  110  111.  240;  Trogdon  v.  Cleve- 
land Stone  Co.,  63  IH.  A.  206; 
Williamsburg  City  F.  Ins.  Co.  v. 
Frothingham,  122  Mass.  391;  Top- 
ping V.  Bickford,  4  Allen  (Mass.) 
120;  Williams  v.  Oieney.  3  Gray 
(Mass.)    216. 

[b]  Statato  xriatiiir  to  nogotUU* 
iBatroments.— Under  a  statute  pro- 
viding that  "the  defendant,  as  the 
maker  of  a  negotiable  instrument, 
engages  that  he  will  pay  it  accord- 
ing to  Its  tenor,  and  admits  the  ex- 
istence of  the  payee  and  his  then 
capacity  to  Indorse,"  an  Indorsee  of 
a  note  payable  to  a  corporation  (as 
to  the  ''Northwestern   Interurban  R. 


Co.")  need  not  prove  the  incorpora- 
tion of  such  payee.  Grover  v.  Mu- 
ralt,  23  N.  D.  676,  678,  137  NW  830. 

8.  Auburn  (Tycle  Co.  v.  Foote.  89 
111.  A.  644;  Standard  Oil  Co.  v.  Com., 
122  Ky.  440,  91  SW  1128,  29  KyL 
6;  Cold  water  Copper  Min.  Co.  v. 
amis,  170  Mich.  126,  135  NW  901, 
AnnC;asl916A  410;  Bon  Aqua  Impr. 
Co.  V.  Standard  F.  Ins.  Co.,  34  W. 
Va.  764,  12  SB  771.  See  also  infra 
I   253  et  seq. 

9.  RockviUe,  etc.,  Turnp.  Road  v. 
Van  Ness,  20  F.  Cas.  No.  11,986,  2 
Cranch  C.  C.  449;  Coldwater  Copi>er 
Mln.  Co.  V.  Gillls,  170  Mich.  128,  136 
NW  901;  Haynes  v.  Brown,  36  N.  H. 
646. 

10.  Cunyus  V.  Guenther,  96  Ala. 
664,  11  S  649;  Florsheim  v.  Fry,  109 
Mo.  A.  487.  84  SW  1023;  Williams 
v.  Michigan  Bank,  7  Wend.  (N.  T.) 
639.     And  see  infra   i   284. 

11.  See  supra  }  171. 

U.  Ark. — Gaines  v.  Mississippi 
Bank,  12  Ark.   769. 

Del. — Logan  v.  McAllister,  2  Del. 
Ch.   176. 

111.— ESaat  St.  Louis,  etc,  R.  Co. 
V.  Belleville  City  R.  Co.,  169  111.  544, 
42  NE  974;  St.  Louis,  etc.,  R.  Co.  v. 
Belleville  City  R.  Co.,  158  111.  390,  41 
NE  918;  Peoria,  etc.  R.  Co.  v.  Peoria, 
etc.,  R.  Co.,  105  111.  110;  Ramsey  v, 
Peoria  M.  A  F.  Ins.  Co.,  55  111.  311; 
Marsh  v.  Astoria  Lodge  No.  112,  I. 
O.  O.  P.,  27  111.  421;  Mendoto  v. 
Thompson,   20  111.   197. 

Ind. — ^Heaston  v.  Cincinnati,  etc. 
R.  Co.,  .16  Ind.  276,  79  AmD  430. 

Me. — Came  v.  Brigham,  39  Me.  36; 
Sampson  v.  Bowdoinham  Steam  Mill 
Corp.,  36  Me.  78;  Penobscot  Boom 
Corp.  V.  Lamson,  16  Me.  224,  33  AmD 
656:  Trott  v.  Warren,   11   Me.    227. 

Mass. — Com.  v.  Carroll,  145  Mass. 
403,  14  NB  618;  Provident  Sav.  Inst 
V.  Bumham,  128  Mass.  458:  Com.  v. 
Bakeman,  106  Mass.  63;  Worcester 
Medical  Inst.  v.  Harding,  11  Cush. 
286;  Farmers',  etc..  Bank  v.  Jenks, 
7  Mete.  592;  Narragansett  Bank  v. 
Atlantic  Silk  Co.,   3   Mete   282. 

Mich.— Way    v.    Billings,    2    Mich. 
397;    Cahlll   v.    Kalamazoo    Mut.    Ins. 
Co.,    2    Dougl.    124,    43    AmD   467. 
I  Miss. — Henderson     v.     Mississippi 
Union   Bank,    14    Misa    314. 

Mo. — St.  Joseph,  etc.,  R.  Co.  v. 
Shambaugh,  106  Mo.  557,  17  SW  581; 
St.  Louis  Merchants'  Bank  v.  Har- 
rison, 39   Mo.   433,   93  AmD  286. 

N.  H.— State  v.  Carr,  5  N.  H.  367; 

N.  Y. — Toledo  Bank  v.  Inter- 
national Bank,  21  N.  T.  542; 
Methodist  Episcopal  Union  Church 
v.  Pickett,  19  N.  Y.  482;  Jones  v. 
Dana,  24  Barb.  396;  McFarlan  v. 
Triton  Ins.  Co.,  4  Den.  392;  Peo.  v. 
Beigler,  Lalor  133;  U.  S.  Bank  v. 
Steams,  16  Wend.  314;  New  York 
Fire  Dept.  v.  Kip,  10  Wend.  266; 
Williams  v.  Michigan  Bank,  7  Wend. 
639;  Utica  Ins.  Co.  v.  Cadwell,  3 
Wend.  296;  Utica  Ins.  Co.  v.  Tilman, 
1  Wend.  655;  Wood  v.  Jefferson 
County  Bank,   8  Cow.  194. 

N.  C— Wilmington,  etc,  R.  Co.  v. 
Thompson,  62  N.  C.  387;  Wilmington, 
etc.,  R.  Co.  V.  Saunders,  48  N.  C. 
126;  Buncombe  Turnp.  Co.  v.  Mc- 
Carson,  18  N.  C.  306;  Tar  River  Nav. 
Co.  V.   Neal,   10   N.   C.   520. 

Vt. — Manchester  Bank  v.  Allen,  11 
Vt.  302;  Searsburg  Turnp.  Co.  v. 
Cutler,  6  Vt.  316. 

Vtu — Grays  v.  Lynchburg,  etc.. 
Turnp.  Co..  4  Rand.  (26  Va.)  678. 

Proot  of  naor.  see  infra  t 
DigiTizea  r 
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private  act  of  inooiporation  is  not  judicially  noticed 
by  the  court,"  it  must  be  proved  under  the  strict 
rule  by  an  exemplified  copy  duly  ceri;ified  by  the 
secretary  of  state."  -In  some  jurisdictions,  how- 
ever, either  under  express  statutory  provision  or 
under  the  practice  of  the  courts,  such  an  act,  like 
the  public  laws,  may  be  proved,  at  least  prima 
facie,  by  producing  the  book  of  statutes  in  which  it 
is  printed.^"  Since  a  special  charter  cannot  create 
8  private  corporation  without  the  consent  of  the 
corporators  named  therein,  acceptance  of  the 
charter  must  be  shown,  as  the  courts  cannot  take 
judicial  notice  of  the  fact  of  acceptance;^'  but,  as 
is  elsewhere  shown,  acceptance  may  be  presumed 
from  the  circumstances  and  is  sufficiently  shown 
by  proof  of  user  or  the  exercise  of  corporate  powers 
under  the  charter."  Sometimes  a  certificate  of  the 
secretary  of  state,  or  of  some  other  officer,  that  the 
corporation  has  duly  been  organized  and  established 


under  the  statute  is  made  prima  facie  or  conclusive 
evidence  of  its  c(»porate  existence.'^ 

[i  173]  d.  Ooiporatioiu  vndmr  0«neral  Laws. 
In  the  cases  of  a  corporation  claiming  existence 
under  a  general  law,  the  general  rule  is  that,  where 
there  is  a  valid  law  under  which  it  might  have  been 
organised,  and  its  existence  is  collaterally  attacked, 
proof  of  de  facto  corporate  existence  is  sufficient;" 
and,  as  the  court  will  take  judicial  notice  of  the 
statute,^  such  existence  is  established  prima  facie 
by  introducing  the  charter,  letters  patent,  articles 
or  certificate  of  incorporation  issued  or  filed  in 
pursuance  of  the  statute,  or  a  certified  copy  thereof, 
the  certificate  issued  by  the  secretary  of  state  or 
other  officer  under  the  statute,  or  other  instrument 
'  of  incorporation,  according  to  the  provisions  of  the 
particular  statute,  and  proving  user  under  the 
same,''  particularly  where  it  is  also  shown  that  the 
statutory  requirements  in  the  organization  of  the 


IS.    See  supra  t  !>>• 

14.  See  U.  S.  T.  Johns,  4  Dall. 
(U.  S.)  412,  1  U  ed.  888;  SUte  v. 
Out,  5.  N.  H.  3<7:  U.  S.  Bank  ▼. 
Steams,  16  Wend.  (N.  T.)  314.  And 
see  Statutes  [86  Cyc  1243]. 

15.  Terry  v.  Merchants',  etc. 
Bank,  66  Qa.  177;  Davis  v.  Fulton 
Bank,  31  Oa.  69;  Bailey  ▼.  Lincoln 
Academy,  12  Mo.  174;  Wood  v.  Jef- 
ferson County  Bank,  S  Cow.  (N.  T.) 
194,  806.  And  see  supra  I  170;  and 
generally     Statutes     [36     Cyc     1843 

16.  See  supra  {  94  et  seq. 
JodleUl  noilo*  generally  see  Evi- 
dence  [16  Cyc  849]. 

17.  See  the  cases  supra  note  12; 
infra  it  174,  176. 

avldaao*  ana  wnmaatitltm  of  a«- 
osptano*  of  obarMr  see  supra  {  100. 

BvldMUM  of  nxiiiacoeytaaoe  see 
supra'  {_  101. 

18.  Telephone  Cases,  126  U.  S.  1, 
671.  8  set  778,  81  L.  ed.  863;  Grubk 
v.  Mahoning  Nav.  Co.,  14  Pa.  302. 
See  also  infra  i(  178,  174. 

19k  See  supra  ti  167,  17Q;  and 
cases  infra  this  section. 

What  shows  0*  f  aoto  oozporate  ax- 
Isteno*  see  supra  I  170;  Infra  I  223. 

Mb    See  supra  {  169. 

91.  U.  S. — Dundee  Hortg^  etc., 
Inv.  Co.  V.  Cooper,  26  Fed.  665;  Dor- 
sey  Harvester  Revolving  Rake  Co. 
V.  Marsh.  7  P.  Caa.  No.  4,014  (letters 
patent  issued  by  the  governor  of 
Pennsylvania). 

Cal. — Vallejo,  etc..  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  646,  147  F  238;. 
Wall  V.  Mines,  130  Cal.  ,27.  62  P  386; 
Fresno  Canal,  etc.,  Co.  v.  Warner, 
72  Cal.  379,  14  P  37;  Dannebroge 
Gold  Quarts  Mln.  Co.  v.  Ailment,  26 
Cal.  286;  Creditors'  Union  v.  Lundy, 
16  Cal.  A.  667,  117  P  624. 

Colo. — Reno  v.  Reno,  etc..  Ditch 
Co.,  61  Colo.  688,  119  P  473;  Bates  v. 
Wilson,  14  Colo.  140.  24  P  99. 

D.  C— Fields  V.  U.  fi^  27  Ara.  483 
[certiorari  den  206  U.  S.  292,  27  SCt 
643,  61  L.  ed.  807]  (by  records  of 
register  of  deeds  of  the  District  of 
Oolumbia). 

Oa.— Collins  v.  Armour  Fertiliser 
Works,  18  Oa.  A.  633,  89  SB  1054. 

111.— Marshall  v.  Keach.  227  111.  36, 
81  NB  29,  118  AmSR  247,  10  AnnCaa 
164;  Jewell  v.  Rock  River  Paper  Co., 
101  111.  67;  Mix  V.  Bloomlngton  Nat 
Bank,  91  111.  20,  33  AmR  244;  Fortln 
V.  U.  S.  Wind  BnKlne.  etc,  Ck>.,  48 
111.  461,  96  AmD  660  (original  arti- 
cles of  association,  property  re- 
corded, held  admissible  without  a 
certificate  of  the  clerk);  Marsh  t. 
Astoria  Lodge  No.  112,  1  O.  O.  F., 
27  111.  421;  La  Salle  v.  Hamilton 
Nat  Bank.  204  111.  A  618;  Central 
Inv.  Co.  v.  Mellck,  162  111.  A.  474; 
MoCoy  v.  World's  Columbian  Exposi- 
tion, 87  111.  A.  606  [aff  186  111.  366, 
67  NB  1043,  78  AmSh  288]  (articles 
of  Incorporation  certified  by  secre- 
tary   of   state   are   prima   facie   evi- 


dence that  stock  was  fully  sub- 
scribed): Concord  Apartment  House 
Co.  v.  Alaaka.  Refrigerator  Co.,  78  111. 
A.  682;  Smith  v.  Mayfleld,  60  111.  A. 
266  [aft  163  111.  447,  46  NE  167]; 
Blast  St  Louis  Connecting  R.  Co.  v. 
Wabash,  etc.,  R.  Co.,  24  111.  A  279 
[reV  on  other  grounds  123  111.  694, 
16  NE  45]. 

Ind.— Porter  v.  State,  141  Ind.  488, 
40  NB  1061;  Washer  v.  AUerisville, 
etc..  Tump.  Co..  81  Ind.  78;  Walker 
v.  ShelbyviUe,  etc..  Tump.  Co.,  80 
Ind.  468;  Evans  t.  Southern  Tump. 
Co..  18  Ind.  101;  Heaston  v.  Cincin- 
nati, etc.,  R.  Co.,  16  Ind.  276,  79 
AmD  430;  Swing  v.  Robeson,  16  Ind. 
26. 

Ky. — Mount  v.  Com.,  1  Duv.  90,  1 
Ky.  Op.  346. 

La.---Osone  Lumber  Co.,  Ltd.  v. 
King,  7  La.  A.  (Orleans)  601. 

Md.— Bartlett  v.  Wilbur,  63  Md.  486 
(New  York  statute);  Laflin,  etc.. 
Powder  Co.  v.  Sinsheimer,  46  Md. 
316,  24  AmR  622. 

Mass. — OhamberlsLln  v.  Huguenot 
Mfg.  Co.,  118  Mass.  632;  Dooley  v. 
(Aeshire  Glass  C:o.,   16   Gray  494. 

Minn. — Duluth  First  Preab.  Church 
V.  U.  S.  Fidelity,  etc.,  Co.,  133  Minn. 
429,  168  NW  709;  Finnegan  v. 
Noerenberg,  62  Minn.  239,  63  NW 
1160,  38  AmSR  662,  18  LRA  778; 
Brown  v.  Corbln,  40  Minn.  608,  42 
NW  481;  Memphis  First  Nat  Bank 
V.  Kidd,  20  Minn.  234;  Pennsylvania 
Ins.  Co.   V.   Murphy,   6  Minn.   36. 

Mo. — Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  Crenshaw  v. 
Ullman,   113   Mo.   633,   20  SW   1077. 

Mont — Billings  Realty  Co.  v.  Big 
Ditch  Co..  43  Mont  261,  115  P  828. 

Nebr. — Equitable  BIdg.,  etc.,  Assoc, 
v.  Baird,  6»  Nebr.  173,  82  NW  386; 
Equitable  BIdg.,  etc.,  Assoc,  t.  Bid- 
well,  60  Nebr.  169,  82  NW  384;  Ab- 
bott V.  Omaha  Smelting,  eta,  Co.,  4 
Nebr.  416. 

N.  J. — ^Vanneman  v.  Toung,  62 
N.  J.  L.  403,  20  A  68. 

N.  M.-~Rlver8ide  Sand,  etc.,  Mfg. 
Co.  V.  Hard  wick,  16  N.  M.  479,  120 
P  323. 

N.  T. — ^In  re  New  York,  etc.,  R.  Co., 
99  N.  T.  12,  1  NB  27:  Buffalo,  etc..  R. 
Co.  V.  Cary,  28  N.  Y.  75;  LeonardsviUe 
Bank  t.  Wlllard,  26  N.  Y.  674:  Toledo 
Bank  V.  International  Bank,  21  N.  T. 
642;  Eaton  v.  Asplnwall,  19  N.  T. 
119;  Georgeson  v.  Coffrey,  71  Hun 
472,  24  NYS  971;  Jones  v.  Dana,  24 
Barb.  396;  Methodist  Episcopal  Union 
Church  V.  Picket,  28  Barb.  436  [aft 
19  N.  Y.  482];  Merchants'  Exch.  Nat 
Bank  V.  Oirdozo,  36  N.  T.  Super. 
162;  New  York  Car  OH  Co.  y.  Rich- 
mond, 19  N.  Y.  Super.  213,  10  AbbPr 
186,  19  HowPr  606;  Jackson  v.  Leg- 
gett,  7  Wend.  377;  Squires  v.  Brown, 
22  HowPr  35.  And  see  Brooks  v. 
Gleason,    113    NYS   122. 

N.  C. — State  v.  Shaw,  92  N.  C.  768. 

Oh. — Toledo  Electric  St.  R,  Co.  v. 
Toledo  Cons.  St  R.  Co.,  11  Oh.  Dec. 


(Reprint)  366,  26  ClncLBul  172. 
Pa. — Cochran  v.  Arnold,  58  Pa.  399 

Joverr  Paterson  v.  Arnold,  45  Pa. 
10]. 

S.  D. — Dowagiac  Mfg.  Co.  v.  Hlg- 
inbotham,   16  S.  D.   647,  91  NW  830. 

Tex. — HcKensle  v.  Irr.  Co.,  (cav. 
A.)  166  SW  496. 

Utah. — Tarpey  v.  Deseret  Salt  Co., 
6  Utah  494,   17  P  631. 

Wash;— State  v.  Clallam  County 
Super.  Ct,  62  Wash.  612,  114  P  444; 
Spokane,  etc..  Lumber  Co.  v.  Loy,  21 
Wash.  601,  68  P  672.  60  P  1119; 
Knapp  V.  Strand.  4  Wash.  686,  3  P 
1063. 

W.  Va. — WiUiamsport  etc.,  R.  Co. 
V.  Standard  Lime,  etc.,  Co.,  76  W. 
Va.  21,  84  SB  908. 

Wyo.-^Hecht  v.  Acme  Coal  Co.,  19 
Wyo.  10,  lis  P  786;  Edelhoff  v.  SUte. 
6  Wyo.  19,  86  P  627. 

[a]  Am  original  r^itaUt  issued  by 
the  secretary  of  state  aitA  duly  cer- 
tified la  the  highest  evidence  of  the 
InoorporatloD,  and  is  admissible  to 
prove  corporate  existence  notwith- 
standing a  statute  alloWs  a  certified 
oopy  thereof  to  be  received  in  evi- 
dence. Sumter  Tobacco  Warehouse 
Co.  V,  Pbcenlx  Assur;  Co.,  76  S.  C. 
76,  66  SE  664,  121  AmSR  941,  10 
LRANS  736,  11  AnnCas  780. 

[b]  Original  artlolMi  or  oartlfl- 
oa«*  or  copy  Oatmot. — (1)  The  orig- 
inal articles  or  record  are  competent 
evidence,  although  the  statute  pre- 
scribes a  copy.  Ouvlina  Iron  Co.  v. 
Aberaathy,  94  N.  C.  545.  (2)  It  has 
been  held  that,  where  the  general 
law  for  the  organisation  of  certain 
classes  of  cori>orations  does  not  make 
copies  of  the  articles  of  association 
evidence,  the  origUial  articles  are  the 
best  evidence  (Evans  v.  Southern 
Tump.  Co.,  18  Ind.  101),  (3)  and 
that.  In  the  absence  of  a  statute,  the 
record  of  a  certificate  of  incorpora- 
tion is  not  the  best  evidence  of  the 
fact  of  incorporation,  but  the  certifi- 
cate Itself  must  be  produced,  or  Us 
nonproduction  accounted  for  (Jack- 
son V.  Leggett  7  Wend.  (N.  Y.)  377). 
(4)  But  a  copy  of  the  articles  filed  in 
the  county  recorder's  olflce,  when 
offlcially  certified  to  as  a  fulL  true, 
and  complete  copy  from  the  record, 
is  admissible  as  evidence  of  the  orig- 
inal articles  which  have  been  lost 
Walker  v.  ShelbyviUe,  etc..  Tump. 
Co.,  80  Ind.  462.  (6)  The  incorpora- 
tion of  a  company  may  be  shown  by 
the  record  of  the  copy  of  the^artlcles 
filed  In  the  recorder  s  office,  on  proof 
that  the  original  articles  are  lost 
Washer  v.  AUensville,  etc.,  Tump. 
Co.,  81  Ind.  78.  (6)  Where,  in  an  ac- 
tion against  a  corporation,  it  refuses, 
on  notice,  to  produce  the  certificate 
of  its  organisation,  plaintiff  may  In- 
troduce office  copies  of  such  instru- 
ment, whether  the  original  Is  in  the 
possession  of  the  corporation  or  has 
passed  to  an  assignee  in  bankruptcy. 


For  latw  CM—,  dsralovauBts  aafi  eliMVM  in  the  law  see  cumulative  Annotations,  wme.  title,  page  and  note  number, 
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corporation  have  enbistantially  been  complied  with;** 
and  corporate  existence  may  be  established  prima 
faeie,  without  introdueing  the  articles  or  certidoate 
of  incorporation  or  a  copy  thereof,  as  against  the 
alleged  corporation  itself,  by  proof  that  it  was 
known  and  transacted  business  as  a  corporation," 
or  as  against  one  contracting  or  otherwise  dealing 
with  an  alleged  corporation,  by  proof  of  a  contract 
or  other  dealing  recognizing  it  as  a  corporation,^ 
since  such  proof  prima  facie  shows  an  admission 
and  an  estoppel  to  deny  -  corporate  existence  and 
dispenses  with  further  evidence  thereof."  Proof 
of  user  alone  has  been  held  sufficient  in  some  cases 
even  in  the  absence  of  any  elements  of  admission  or 
of  estoppel ;"  and  by  express  statutory  provision  in 
some  states  corporate  existence  is  est^Ushed  prinui 
facie  by  merely  proving  that  the  alleged  corporation 
has  acted  or  done  business  as  a  corporation,  or  has 
been  doing  business  as  a  corporation  under  a  cor- 
porate name."     Another  way  of  stating  the  same 


principle  and  reaching  the  same  result  is  to  say 
that  proof  of  user,  under  a  charter  or  a  general 
enabling  statute,  is  a  sufficient  mode  of  proving  the 
existence  of  a  corporation  de  facto,  although  it  may 
not  exist  de.jure;  in  other  words,  of  proving  the 
existence  in  fact  of  a  corporation  which  might  law- 
fully have  existed  under  the  charter  or  the  govern- 
ing statute."  On  the  other  hand,  carrying  on  busi- 
ness in  a  corporate  name  is  not  evidence  which  can 
be  considered  for  the  purpose  of  establishing  the 
existence  of  a  corporation,  where  there  is  no  law 
authorising  the  members  to  file  articles  of  associa- 
tion or  to  become  incorporated."  In  a  number  of 
jurisdictions,  by  statute,  corporate  existence  is 
established  prima  facie  by  merely  introducing  the 
charter,  certificate  of  incorporation  or  of  organiza- 
tion, or  the  license  issued  by  the  secretary  of  state 
as  required  by  the  statute,*"  or  its  articles  or  certifi- 
cate of  association  or  incorporation  filed  or  recorded 
as  required  by  the  statute,  or  a  duly  certified  copy 


Chamberlain  v.   Huguenot  Ilfgr.  Co., 
118  Mass.  E32. 

[c]  Statute  Olapamsliir  wltb  proof 
of  MffBataras  or  asaontloa. — Under 
a  statute  providing  that  every  writ- 
ten Instrument  purporting  to  have 
been  signed  ()r  executed  by  any  per- 
son shall  be  proof  that  it  was  so 
signed  or  executed,  until  the  person 
by  whom  it  purports  to  have  been 
signed  or  executed  shall  deny  the 
signature  or  execution  thereof,  by 
oath  or  affidavit,  written  articles  of 
association  purporting  to  organize  & 
company,  and  to  be  signed  by  vari- 
ous persons,  may,  unless  the  signa- 
tures are  denied  under  oath,  be  read 
in  evidence,  without  proof  of  slgna- 
tares.  Pennsylvania  Ins.  Co.  v.  Mur- 
phy. S  Minn.  S6. 

[d]  Vatlonal  taaka. — (1)  In  the 
case  of  national  banks  the  certificates 
of  the  comptroller  of  the  currency 
under  the  statute,  to  the  effect  that 
the  requirements  of  the  law  have 
been  duly  complied  with  and  that 
the  corporation  Is  organized  to  do 
business,  with  evidence  of  user,  Is 
competent  and  at  least  sufflcient 
prima  facie  evidence  of  the  existence 
of  the  corporation.  Casey  v.  Oalli, 
94  U.  B.  673,  680,  24  L..  ed.  168,  307; 
Tyler  v.  V.  8.,  106  Fed.  137,  4B  CCA 
147;  Mix  V.  Bloomington  Nat.  Bank, 
}1  III.  20.  33  AmR  44:  Bangor  Mer- 
chants' Nat.  Bank  v.  Olendon  Co.,  120 
Mass.  97;  Tapley  v.  Martin,  116 
Hasa  275  (relating  to  competency  in 
state  conrtB);  Washington  County 
Nat.  Bank  y.  Lee,  l\f  Mass.  621; 
Rock  Island  First  Nat.  Bank  v. 
Loyned.  28  Minn.  396,  10  NW  421: 
Memphis  First  Nat.  Bank  v.  Kldd,  20 
Minn.  284:  Falrhaven  Nat.  Bank  v. 
Pbceniz  Warehousing  Co.,  6  Hun  (N. 
T.)  71:  Merchants'  fixch.  Nat.  Bank 
V.  Cardoso,  S6  N.  T.  Super.  162.  (2) 
And  in  a  number  of  cases  such  cer- 
tifleate  has  been  held  conclusive  as 
to  the  completeness  of  the  organi- 
zation of  a  national  bank.  Casey  v. 
Gain,  94  TT.  S.  673,  680,  24  L.  ed.  168. 
107;  Keyser  y.  Hltx,  13  D.  C.  478 
Crev  on  other  grounds  133  U.  S.  138, 
10  set  290.  33  L.  ed.  53lJ;  Thatcher 
▼.  Jamaica  West  River  Nat.  Bank, 
1*  Mich.  196;  Cltisens*  Nat.  Bank  v. 
Great  Western  El.  Co.,  13  S.  D.  1, 
32  NW  186.  See  Banks  and  Banking 
»  t79. 

[e]  OaowoadsMI  oorpoxatton,^ 
Dnder  Rev.  St.  c  14  I  40,  a  copy  of 
the  articles  of  consolidation  between 
two  railroads,  duly  certified  under 
the  seal  of  the  secretary  of  state,- is 
prima  facie  evidence  of  the  existence 
of  the  consolidated  corporation.  Bast 
8t  Louis  Connecting  R.  Co.  v. 
Wabash,  etc.,  R.  Co.,  24  111.  A.  279 
[rev  on  other  grounds  123  111.  694,  16 
SE  46]. 

[fl  snlwatotloB  paper  need  not 
te  nttmm.  where  a  company  has 
been  organiaed  and  received  Its  char- 
ter, it  Is   not  necessary  to  produce 


the  stock  subscription  paper  In  order 
to  prove  organisation.  Fey  v.  Peoria 
Watch  Co.,  32  111.  A.  618. 

[g]     Altnongh    dafeBdaofs    Inoov- 

7iorstl«n  Is  admitted  In  tlie  pleadings, 
n  an  action  for  work  done  for  it 
at  the  request  of  Its  president,  the 
articles  or  Incorporation  are  com- 
petent evidence,  where  they  show  the 
object  and  business  of  the  corpora- 
tion and  the  powers  of  the  presi- 
dent. Thomas  v.  Walnut  Land,  etc., 
Co..  43  Mo.  A.  653  (where  the  opinion 
was  also  expressed  that  their  ad- 
mission was  harmless  even  If  they 
were  not  competent  evidence). 

Mode  and  ralBcteBeT  of  proof  of 
nser  see  infra  }  175. 

Proof  as  affalnst  sataoillier  see 
infra  t  795. 

an,  Calor  Oil,  etc.,  Co.  v.  Franzell, 
128  Ky.  71B,  109  SW  828,  83  KyL  98, 
36  LRAKS  456.     See  also  infra  i  174. 

93.  Patton,  etc.,  Co.  v.  Bhreve,  184 
111.  A.  271. 

84,  Cal.— Goldberg  v.  Dimlck,  169 
Cal.  187,  146  P  672. 

111. — Hudson  V.  Oreen  Hill  Semi- 
nary Corp.,  113  111.  618;  Brown  v. 
Scottish-American  Mortg.  Co.,  110 
111.  28S  (execution  of  note  and  mort- 
gage to  corporation);  Chesman  v. 
Singers,  188  III.  A.  691  (holding  that, 
where.  In  an  action  by  a  corporation 
on  a  note,  defendant  pleads  nul  tlel 
corporation,  the  Introduction  in  evi- 
dence of  the  note  showing  a  contract 
In  writing  to  pay  plaintiff  a  sum  of 
money  sufflclently  proves  its  corpo- 
rate existence,  and  In  the  absence  of 
any  evidence  by  defendant.  It  is 
proper  to  direct  a  verdict  for  plain- 
tiff): West  Side  Auction  House  Co. 
V.  Connecticut  Mut.  Ins.  Co.,  86  111. 
A.  497  [as  186  111.  168,  67  NE  839] 
(holding  that  the  introduction  of  a 
lease  by  plaintiff  corporation  to  de- 
fendant was  prima  facie  proof  of  de 
facto  corporate  existence);  Holt  v. 
Tennent-Strlbllng  Shoe  Co.,  69  111. 
A.  332;  Walker  Paint  Co.  v.  Ruggles, 
48  III.  A.  4(36. 

Mass. — Stauffer  v.  Koch.  226  Hasa 
626,   114   NB   760. 

Minn. — ^Duluth  First  Presby. 
Church  v.  U.  S.  Fidelity,  etc,  CJo., 
133  Minn.  429,  168  NW  709. 

Mo. — Boatmen's  Bank  v.  Gillespie. 
209  Mo.  217,  108  SW  74;  Henry  Weis 
Cornice  Co.  v.  Neevel,  187  Mo.  A.  496, 
174  SW  159. 

N.  C. — Smathers  v.  Toxaway  Hotel 
Co.,  167  N.  C.  469.  83  SE  844. 

9S.     See  supra  S   171. 

Sstoppel  to  deny  corporate  eslst- 
anoe  see  supra  {  171;  Infra  f  234  et 
seq. 

aa,  Galbraith  v.  Shasta  Iron  Co., 
143  Cal.  94,  76  P  901,  76  P  1127; 
Fltspa/trick  v.  Rutter,  160  111.  282, 
48  NE  392;  Ward  v.  Minnesota,  etc., 
R.  Co.,  119  111.  287,  10  NB  865  (pro- 
ceeding to  condemn  land.  But  see 
infra  J  219);  Osborn  v.  Peo.,  103  III, 
224;   Tipton  Fire  Co.  v.   Barnheisel, 


92  Ind.  88;  Altscbul  v.  Casey,  45  Or. 
182,    76  P  1088. 

37.  Lakeside  Ditch  Co.  v.  Crane, 
80  Cal.  181,  22  P  76;  Pacific  Bank  v. 
Do  Ro,  37  Cal.  638;  OroviUo,  etc.,  R. 
Co.  V.  Plumas  County,  87  Cal.  354; 
Peo.  V.  BYank,  28  Cal.  607;  Danne- 
broge  Gold  Quartz  Min.  Co.  v.  Ail- 
ment, 26  Cal.  286;  Imperial  Curtain 
Co.  v.  Jacob,  163  Mltfh.  72,  127  NW 
772;  Canal  St.  Gravel-Road  Co.  v. 
Paas,  95  Mich.  872,  64  NW  907;  Lake 
Superior  Bldg.  Co.  v.  Thompson,  32 
Mich.  298. 

[a]  Oorporats  name. — (1)  Under 
such  a  statute,  proof  that  plaintiff 
was  doing  business  under  the  name 
"Imperial  Curtain  Company"  is  prima 
facie  evidence  of  Incorporation.  Im- 
perial Curtain  Co.  v.  Jacob,  163  Mich. 
72,  127  NW  772.  (2)  Other  names 
connoting  corporate  existence  see 
Foley,  etc.,  Mfg.  Co.  v.  Bell,  4  Ga. 
A.  447,  61  SB  868  ("Foley  &  Wil- 
liams Mfg.  Co.") ;  Elllff  V.  Oregon  R., 
etc.,  Co.,  63  Or.  66,  71,  99  P  76  ("Ore- 
gon Railroad  &  Navigation  (Com- 
pany"). 

[b]  Proof  of  nser  is  not  snffloisnt 
under  such  statute  where  it  appears 
that  the  law  under  which  the  alleged 
corporation  claims  to  have  been 
formed  is  unconstitutional  and  void, 
so  that  there  can  l>e  no  de  facto  cor- 
porate existence  under  it.  Eaton  y. 
Walker,  76  Mich.  679,  43  NW  638,  6 
LRA  102.     And  see  Infra  {224. 

98.  Conn. — State  v.  Byrne,  46 
Cohn.  273. 

III. — Lincoln  Parte  Chapter  No.  177, 
R.  A.  M.  V.  Swatek,  106  111.  A.  604 
Caff  204  111.  228,  68  NE  429]. 

Mass. — Jeffries  Neck  Pasture  ▼. 
Ipswich.  163  Mass.   42,   26  NB  239. 

N.  J.— Stout  V.  ZuUck,  48  N.  J.  L. 
699,  7  A  362. 

N.  T. — Toledo  Bank  v.  Interna- 
tional Bank.  21  N.  T.  642;  Methodist 
Episcopal  Union  (Church  v.  Pickett, 
19  N.  Y.  482;  Van  Buren  v.  ,Ganse- 
voort  Reformed  Church,  62  Barb. 
496;  De  Witt  v.  Hastings,  40  N.  T. 
Super.  463  taff  69  N.  Y.  618]; 
Benesch  v.  John  Hancock  Mut.  £<. 
Ins.  Co.,  11  NYS  848. 

Vt. — Manchester  Bank  ▼.  Allen,  11 
Vt.  302;  Searsburgh  Tump.  Co.  v. 
Cutler,    6   Vt.    316. 

See  also  infra  J  216  et  seq. 

aa.     Lincoln  Park  Chapter  No.  177 
R.    A.    M.    V.    Swatek,    105    111.   A.    604 
[afl  204   111.  228,   68  NE  4291;  Eaton 
V.  Walker,  76  Mich.  579.  43  NW  638,    - 
6  LRA  102.     See  Infra  {  224. 

30.  Petty  V.  Hay  den,  116  Iowa 
212,  88  NW  339  (Missouri  statute); 
Boartmen's  Bank  v.  Gillespie,  209  Mo. 
217,  108  SW  74;  Pacific  Drug  Co.  v. 
Hamilton,  71  Wash.  469,  128  P  1069; 
Miller  V.  Simmons,  67  Wash.  294,  121 
P  462;  State  v.  Plttam,  32  Wash.  187. 
72  P  1042;  Spokane,  etc..  Lumber  (3o. 
V.  Loy,  21  Wash.  601,  68  P  672,  60  P 
1119  (although  a  copy  of  the  certifi- 
cate of  incorporation  had   not  been 
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thereof."^  Some  of  the  statutes  call  for  a  duly 
certified  copy  of  the  articles,  and  also  require  that 
an  affidavit  of  stated  facts  shall  be  annexed  thereto. 
The  effect  of  a  compliance  with  such  a  statutory 
requii-ement  is  to  make  prima  facie  .proof  of  the 
existence  of  the  corporation  and  to  cast  the  burden 
of  disproving  the  validity  of  its  organization  on  the 
party  assailing  it.^'  When  it  is  necessary  to/ estab- 
lish a  legal,  as  distinguished  from  a  mere  de  facto, 
corporate  existence  under  a  general  law,  it  is  gen- 
erally necessary  to  introduce  in  evidence  the  articles, 
certificate,  or  other  instrument  of  incorporation  filed 
or  recorded  under  the  statute,  of  a  certified  copy 
thereof,  or  the  charter,  certificate,  or  license  issued 
by  the  secretary  of  state  or  other  officer  as  required 
by  the  statute,  or  a  certified  copy  thereof,  according 
to  the  statute  under  which  the  eorporaticm  in  qnes- 
'tion  was  orgaqized,  and  parol  evidence  is  not  ad- 
missible," particularly  'where  the  statute  expressly 
declares  such  instrument  or  a  certified  copy  thereof 
to  be  the  legal  evidence  of  incorporation,*  or  con- 
clusive evidence  of  the  recitals  therein,"  unless  the 
parol  evidence  is  admitted  without  objection  or  ex- 
ception,^ or  unless  the  certificate  of  incorporation 
and  record  thereof  have  been  lost  or  destroyed,  in 
which  case  parol  evidence  is  admissible  to  show 


filed  with  the  secretary  of  state 

grovided  by   the  statute):   Knar" 
trand,  4  Wash.   6Se.   30  P  1063 


[a]  Ooiporattos  ornnlseA  bafor* 
•totata  rMLnlrad  oartifleata. — A  stat. 
uta  provldlne  that  a  certlflcate  of 
Incorporation  Issued  by  the  secret 
tary  of  state  shall  be  prima  facie 
evidence  of  corporate  character  does 
not  apply  to  a  corporation  organized 
prior  to  the  enactment  of  the  stat- 
ute, and  when  there  was  no  provi- 
sion for  the  Issuance  of  certlflcates 
of  Incorporation,  and  such  a  corpo- 
ration may  therefore  be  proved 
without  producing  such  a  certlflcate. 
Billings  Realty  Co.  v.  Blgr  Ditch  Co., 
43  Mont.  261.  116  P  82S  (copstruingr 
L.   [1909]   c  94). 

31.  Cal. — Fresno  Canal,  etc^  Co. 
V.  Warner.  72  Cal.  379,  14  P  37; 
Dannebroge  Gold  Quartz  Mln.  Co;  v. 
Ailment,  26  Cal.  286;  Spring  VaUey 
Water  Works  v.  San  Francisco,  22 
Cal.  434;  Sierra  Land,  etc.,  Co.  v. 
Brlcker,   3  Cal.  A.   190,  86   P  665. 

Mich. — Canal  St.  Gravel-Road  Co. 
v.  Paas,   96  Mich.  372,  64  NW  907. 

N.  Y. — In  re  New  York,  etc.,  R. 
Co.,  99  N.  T.  12,  1  NB  27;  Weed 
Sewing  Mach.  Co.  v.  Kaulback,  3 
Thomps.  &  C.  304;  New  York  Car  Oil 
Co.  V.  Richmond,  19  N.  Y.  Super.  213, 
10  AbbPr  185,  19  HowPr  605;  Rass- 
beck  V.  Desterrelcher,  4  AbbNCas 
444.  66  HowPr  616;  Squires  v. 
Brown,  2%  HowPr  35. 

N.  C. — Marshall  v.  Macon  County 
Sav.  Bank,  108  N.  C.   639,  13  SB  182. 

Or. — Northwestern  Electric  Co.  v. 
Zimmerman,  67  Or.  150,  136  P  330, 
AnnCasl915C  927;  Columbia  Valley 
Trust  Co.  V.  Smith,  56  Or.  6,  10  7  P 
465:  Pioneer  Hardware  Co.  v.  Farrln, 
55  Or.  690.  107  P  456;  State  v.  Kline, 
60  Or.  426,  93  P  237;  Leavengood  v. 
McGee,  50  Or.  233,  91  P  463;  U,  S. 
Mortg.  Co.  V.  McClure,  42  Or.  190, 
70  P  643  [app  dism  197  U.  S.  624 
mem,  26  SCt  798  mem,  49  Li.  ed.  911 
mem]. 

Wash. — Spokane,  etc.,  Lumber  Co. 
V.  Loy,  21  Wash.  601,  68  P  672,  60 
P  1119. 

3a.  Eastern  Plank  Road  Co.  v. 
Vaughan,  14  N.  Y.  646. 

33.  Owen  v.  Shepard,  59  Fed.  746, 
8  CCA  244  (holding  that  It  was  not 
competent  to  prove  the  organization 
of  a  business  corporation  under  the 
Illinois  laws  by  the  testimony  of 
certain  persons  claiming  to  have 
formed  It  that  they  complied  with 
the  laws,  and  got  a  charter):  Porter 
V.    State,    141    Ind.    488,    40    NB    1061 


(where  a  relator  sought  to  compel 
a  township  trustee  to  Issue  to  him 
a  certlflcate  exempting  him  from 
working  on  the  public  highways,  on 
the  ground  that  he  was  a  member  of 
a  flre  company,  and  It  was  necessary 
to  show  legal  incorporation  of  such 
comp9.ny);  Maddock  v.  Root,  72  Hun 
98,  26  NYS  396  faff  160  N.  Y.  661 
nntem,  44  NE  1126  mem];  Nlcoll  v. 
Clark,  13  Misc.  128,  34  NYS  159; 
Trice  v.  State,  2  Head  (Tenn.)  591. 
See  also  Gauthier  Decorating  Co.  v. 
Ham.  8  Colo.  A.  669,  34  P  484; 
Ooodale  Lumber  Co.  v.  Shaw,  41  Or. 
544,   69  P  646. 

34.  Owen  v.  Shepard,  59  Fed.  746, 
8  CCA  244;  Ooodale  Lumber  Co.  v. 
Shaw,    41   Or.    644,    69    P   646. 

36.  Porter  v.  State,  141  Ind.  488, 
40    NE   1061. 

36.  Doyle  v.  Frank  Douglas  Mach. 
Co.,  73  111.  273:  Stanford  Land  Co. 
V.   Steidle,   28  Wash.   72,   68   P  178. 

37.  Rose  Hill,  etc.,  R.  Co.  v.  Peo., 
115  111.  133,  3  NE  726.  See  also 
Hallett  V.  Hanower,  33  Barb.  637; 
New  York  Car  OH  Co.  v.  Richmond, 
19  N.  Y.  Super,  lis,  10  AbbPr  185, 
19    HowPr    606. 

38.  New  York  Car  Oil  Co.  v.  Rich- 
mond. 19  N.  Y.  Super.  213,  10  AbbPr 
186,  19  HowPr  505  (holding  that  the 
act  of  1848,  providing  that  the  fact 
of  Incorporation  might  be  proved  by 
a  certified  copy  of  the  certlflcate 
flled,  in  pursuance  of  the  act,  In  the 
ofSces  of  the  county  clerk  and  sec- 
retary of  state,  did  not  exclude  other 
modes  of  proving  the  fact,  and  that 
where  the  clerk  of  the  county  was 
unable  to  give  the  required  certlfl- 
cate by  reason  of  the  loss  of  the 
original,  the  fact  of  Incorporation 
might  be  proved  by  evidence  of  the 
proper  filing,  and  by  an  authenti- 
cated copy  of  the  duplicate  filed  at 
the  secretary's  ofllce);  Pacific  Drug 
Co.  v.  Hamilton,  71  Wash.  469,  128 
P  1069:  Miller  v.  Simmons,  67  Wash. 
294.  121  P  462;  State  v.  Clallam 
County  Super  Ct.,  62  Wash.  612,  114 
P  444;  State  v.  PltUm,  32  Wash.  137, 
72  P  1042;  Edelhott  v.  State,  5  Wyo. 
19,    36    P    627. 

ja]  Tripllcata  of  artldea  with 
otbaT  avldancaa. — In  Washington 
under  Remington  &  B.  Code  {  3682, 
providing  that  a  copy  of  a  certlflcate 
of  Incorporation,  certified  by  the 
auditor  of  a  county  In  which  it  is 
filed,  or  by  the  secretary  of  state, 
shall  be  received  as  prima  facie 
evidence,  does  not  mean  that  this  Is 
the  only  competent  proof  of  the  es- 


compliance  with  the  law  in  the  organization  of  the 
company,  and  to  prove  the  contents  of  the  certifi- 
cate; and  it  is  not  necessary  that  such  evidence 
be  so  minute  as  to  permit  of  the  reproduction  of 
the  certificate  in  all  its  details;  it  is  sufficient  if 
it  is  so  full  as  to  show  that  the  law  was  complied 
^ith.''  In  other  jurisdictions  it  is  held  that  a  stat- 
ute declaring  that  articles  or  a  certificate  of  in- 
corporation, or  a  certified  copy  thereof,  shall  be 
prim&  facie  evidence  of  incorporation  does  not  ex- 
clude other  competent  evidence  of  corporate  exist- 
ence unless  the  statute  so  provides,**  and  parol  evi- 
dence has  been  held  admissible  to  prove  de  facto 
corporate  existence,  notwithstanding  such  a  stat- 
ute.» 

DefectiTe  instnunents.  The  rule  that  the  articles, 
certificate,  or  other  instrument  of  incorporation  is 
prima  facie  evidence  of  corporate  existence  in  con- 
nection with  user  under  it  assumes  of  course  that 
the  instrument  is  not  fatally  defective  on  its  face 
for  want  of  a  compliance  with  the  essential  prx)- 
visions  of  the  governing  statute;*"  but  unsubstantial 
defects,  or  defects  which  do  not  prevent  the  alleged 
corporation  from  having  a  de  facto  existence  not 
subject  to  collateral  attack  will  not  affect  the  ad- 
missibility or  sufficiency  of  the  certificate.** 

Istence  of  a  corporation,  or  of  the 
contents  of  Its  articles  of  Incorpora- 
tion, and  a  triplicate  of  the  original 
articles  retained  In  the  possession 
of  the  company  Is  sufficient  to  show 
their  contents  without  further  proof; 
and  the  triplicate,  showing  that  the 
corporation  was  organized  under  the 
law  under  which  It  purported  to  be 
acting,  with  oral  evidence  that  such' 
paper  Is  In  fact  one  of  the  tripli- 
cates retained  in  the  possession  of 
the  corporation,  and  that  the  others 
were  filed  In  the  office  of  the  secre- 
tary of  state  and  county  auditor, 
together  with  the  certlflcate  of  the 
secretary  of  state  to  the  effect  that 
the  articles  'of  Incorporation  were 
filed  in  his  office,  and  his  receipt 
showing  payment  of  his  fees  and  of 
the  license  fee,  Is  sufficient  prima, 
facie  proof  of  the  existence  of  the 
corporation.  State  v.  Clallam  County- 
Super.  Ct..  62  Wash.   612,  114   P  444. 

38.  Pacific  Drug  Co.  v.  Hamilton, 
71  Wash.  469,  128  P  1069:  Miller  v. 
Simmons.  67  Wash.  294,  121  P  462; 
State  v.  Plttam.  32  Wash.  137,  72  I» 
1042;  and  other  cases  In  the  pre- 
ceding note. 

Mm  to  parol  'evldanoa  raaarally  see 
Infra  SI   174,  176. 

40.  McCallion  v.  Hlbemia  Sav.. 
etc.jSoc,  70  Cal.  163.  12  P  114;  Bates 
V.  Wilson,  14  Colo.  140.  24  P  99; 
Washington  City  Fifth  Baptist 
Church  v.  Baltimore,  etc.,  R.  Co.,  16 
D.  C.  48.  See  also  supra  {  111;  infr& 
{  230. 

41.  Dannebroge  Gold  Quarts  Mln. 
Co.  V.  Ailment,  26  Cal.  286  (holding- 
that,  where  there  was  a  statute  pro- 
hibiting corporations,  doing  business 
as  such  In  good  faith,  from  beln? 
overthrown  in  collateral  proceedings. 
It  was  held  that  a  certificate  of  in- 
corporation was  admissible  in  a  pri- 
vate action  to  show  the  fact  of  in- 
corporation, although  not  ackno\rl- 
edged  by  all  of  the  corporators); 
Canal  St.  Gravel-Road  Co.  v.  Paas. 
95  Mich.  372,  64  NW  907  (holding 
that,  under  Howell  St.  Annot.  I  3600. 
providing  that  a-  copy  of  any  articles 
of  association  flled  pursuant  to  law. 
with  the  required  affidavit  annexed 
thereto,  certified  by  the  secretary  of 
state  to  be  a  true  copy,  shall  be  pre- 
sumptive evidence  of  the  lncorpo> 
ration  of  such  company,  and  of  the 
facts  therein  stated,  the  calling  of 
the  affidavit  a  "certificate,"  in  the 
certificate  made  by  the  secretary  of 
slate,  was  immaterial,  as  there  was 
a    substantial    compliance    with    the 


For  latax  eaaaa,  aaTalopman-ta  and  o&aaraa  In  the  law  see  cumulative  Annotations,  aame  title,  pMia  and  notajiuni 
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Fresninption   of    perfornumce   of   official   dit^. 

When  the  fact  of  the  issuance. of  a  certificate  of 
incorporation  by  the  secretary  of  state  as  directed 
by  statute  is  in  issue,  the  statutory  or  legal  pre- 
sumption "that  actual  duty  has  been  regularly  per- 
formed," cannot  dispense  with  legal  proof  that  such 
certificate  was  issned." 

[t  174]  e.  Acceptance,  Organization,  and  Ter- 
fonoance  of  Conditions.  As  a  general  rule,  when 
it  is  sufficient  to  prove  corporate  existence  de  facto 
ludfer  a  special  act  of  incorporation,  it  is  not  neces- 
sary that  there  shall  be  express  proof  of  the  accept- 
ance of  the  charter  or  of  organization  thereunder, 
or  the  performance  of  conditions  imposed  by  the 
statute;  it  is  sufficient  prima  facie  to  prove  user  ' 
or  exercise  of  corporate  powers  under  the  charter, 
from  which  acceptance  and  compliance  with  the 
statutory  requirements  will  be  presumed;*'  and  ac- 
cording to  the  weight  of  authority  the  same  rule  ap- 
plies to  eorporations  under  general  laws.*^  But 
when  it  is  necessary  to  establish  the  existence  of  a 
corporation  de  jure,  it  is  necessary  to  prove  that 
the  alleged  corporation  was  organized  under  the 
statute,  and  that  all  conditions  precedent  prescribed 
by  the  statute  were  substantially  compiled  with, 
whether  corporate  existence  is  claimed  under  a' 


s{iecial  act**  or  under  a  general  law;**  and  a  stricter 
measure  of  (Vinnpiiiuioe  with  statutory  requirements 
has  been  required  in  the  case  of  corporations  under 
a  general  law  than  in  the  case  of  those  created  by 
special  act/'  When  it  is  necessary,  or  an  attempt 
is  made,  to  prove  organization  aud  performance  of 
conditions,  the  books,  minutes,  and  other  records  of 
the  alleged  corporation  are  competent  •evidence;** 
and  parol  evidence  is  also  admissible,  except  in  so 
far  as  it  may  be  excluded  by  the  best  evidence 
rule.**  So  the  books  and  minutes  of  the  commis- 
sioners appointed  under  a  charter  to  receive  sub- 
scriptions to  the  stock  of  a  projected  railway  are 
competent  evidence  to  establish  the  facts  recorded 
therein  which  reiete  to  the  performance  of  their 
duty."  The  statutes  sometimes  require  a  certifi- 
cate of  the  secretary  of  state  or  some  other  public 
officer  that  the  corporation  has  been  duly  organized 
or  established  and  is  entitled  to  transact  business,"'^ 
and  such  certificate  is  at  least  pruna  facie  evidence 
of  the  complete  organization  of  the  corporation  an4 
of  performance  of  all  conditions  prescribed  by  the 
statute;"^  and  under  some  statutes  it  is  declared  or 
held  to  be  conclusive  evidence  of  such "  fact  as 
a|;ainst  a  collateral  attack.**  So,  where  commis- 
sioners have  been  appointed  to  superintend  the 


statute);  Buffalo,  etc.,  R.  Co.  v.  Cary, 
28  N.  Y.  75.     See  also  infra  i  230. 

42.  Wall  V.  Mines,  130  Cal.  27,  39, 
(2  P  J86. 

48.  Ark. — ^Memphis,  etc..  Plank 
Road  Co.  V.  Rives,  21  Ark.  302. 

III. — St.  Louis,  etc.,  R.  Co.  v.  Belle- 
ville City  R.  Co.,  158  UL  890,  41  N£} 
916. 

Mass. — ^Whltmore  v.  Plymouth 
Fourth  Cong.  See,  2  Oray  306;  Nar- 
ragansett  Bank  v.  Atlantic  Silk  Co., 
3  Mete.  182;  Middlesex  Husbandmen, 
etc.,  Soc  T.  Davis,  3  Hetc.  133. 

Mo. — St.  Joseph,  etc.,  R.  Co.  v. 
Shambaush,  106  Mo.  657,  17  SW  581 
(lioldinK  that.  In  the  case  of  a  cor- 
poration created  to  build  and  operate 
a  railroad,  an  acceptance  of  the 
grant  is  shown  by  proving  that  the 
act  was  passed  at  the  request  of  the 
directors  designated  therein,  or  by 
proving  the  fact  of  the  construction 
and  use  by  the  company  of  a  part  of 
the  railroad  which  It  was  created  to 
build). 

Vt. — Stone  v.  East  Berkshire  Cong. 
Soc,  14  Vt.  86;  Manchester  Bank  v. 
AUen,  11   Vt.   302. 

And  see   other  cases  supra   I   172. 

Pnavavtlon  txtaa.  user  ox  other 
facts  see  supra  H  100,  168. 

4t.  Riverside  Sand,  etc.,  Mfg.  Co. 
T.  Hardwick,  16  N.  M.  479.  120  P  323: 
Demareat  v.  Flack.  128  N.  T.  205,  28 
NG  645,  13  LRA  864  [aff  16  Daly 
337.  11  NTS  83]  (holding  that,  where 
it  appeared  that,  under  a  certificate 
of  incorporation  duly  issued  to  five 
corporators  one  of  them  acted  as 
president  of  the  company,  although 
it  did  not  appear  how  or  when  he 
was  elected;  that  another  acted  as 
Its  treasurer,  kept  a  check  book,  and 
made  disbursements  for  the  company 
by  check,  and  received  and  put  in 
bank  what  money  came  to  it;  that 
he  also  had  charge  of  the  stock, 
■wok,  although  at  the  time  he  tes- 
tified he  did  not  know  where  it  was; 
and  that  tha  president,  vice  presi- 
dent, treasifrer,  and  one  other  stock- 
holder were  directors;  and  one  of 
the  corporators  testified  that  he  ha<J 
stock  in  the  company,  which  he  paid 
for,  and  that  he  refused  to  go  into 
the  business -unless  under- an  incor- 
poration, this  was  sufllcient  evidence 
of  user  to  show  an  acceptance  by  the 
company  of  its  charter);  Leonards- 
ville  Bank  v.  Wlllard,  26  1ft.  Y.  574. 
And  see  other  cases  supra  i  173. 

(a)  VUbig  ot  srttclas  or  osrtUI- 
csts. — (1)  The  articles  of  incorpora- 
tion of  plaintiff  with  the  flling  marks 
thereon  are  evidence  of  the  proper 
filing  of  such  articles,  and  of  plain- 
tiO's  dae  Incorporation.  Sierra  Land, 


etc..  Co.  V.  Bricker,  8  Cal.  A,  190.  85 
P  665.  (2)  Proof  of  the  "flllng  and 
recording  of  a  certificate  of  incoi^ 
poratlon  in  the  county  clerk's  ofllce, 
and  of  user,  will  raise  a  presumption 
of  incorporation,  without  proof  of 
filing  in  the  office  of  the  secretary  of 
state,  that  being  presumed  unless 
the  contrary  is  shown.  Georgeson  v. 
Caffrey,   71   Hun   472,    24   NYS   971. 

Presmnption  from  user  or  otlm 
faots  see  supra  SS   100,  168. 

4B.     See  supra  it  93.  94,  97-99,  104. 

46.  Cal.— Mokelumne  Hill  Canal, 
etc.,  Co.  v.  Woodbury,  14  Cal.  424, 
73  AmD  668. 

III. — ^Blgelow  v.  Oregory,  78  111. 
197. 

La.— Williams  v.  Hewitt.  47  t*. 
Ann.  1076,  17  S  496,  49  AmSR  394. 
'  Me. — McKenney  v.  Bowie,  94  Me. 
897,  400,  47  A  918  (holding  that  the 
legal  incorporation  of  an  agricul- 
tural society  under  Rev.  St.  c  65 
it .  1-3,  is  not  established  by  intro- 
ducing a  book  entitled  "Records  of 
the  .  .  .  Society,"  and  which  begins 
with  the  statement  "Agreeable  to  a 
legal  warrant,  a  meeting  was  called," 
eta,  and  then  proceeds  to  state  the 
doings  of  the  meeting,  which  are 
signed  by  the  secretary,  where  the 
original  warrant  of  a  Justice  of  the 
peace  required  by  the  statute  is  not 
produced,  and  no  copy  of  it,  or  its 
service,  is  contained  in  the  book,  nor 
any  statement  that  it  was  issued  by 
a  magistrate,  or  that  any  service 
was  made,  and  no  statement  of  the 
persons  present  at   the   meeting). 

Md. — Boyce  v.  Methodist  Episcopal 
Church,  46  Md.  859. 

Oh. — Raccoon  River  Nav.  Co.  V. 
Eagle,  29  Oh.  St.   238. 

Pa.— Buckort  V.  Hacke,  159  Pa.  303, 
28  A  249. 

See  also  supra  {  111  et  seq. 

47.  Bigelow  V.  Gregory,  78  111. 
197. 

48.  Beooads  of  corporation  as  svl- 
dane*  ressnilly  see  Evidence,  [17 
Cyc  401]. 

49.  Johnson  v.  Crawfordsville, 
etc.,  R.  Co.,  11  Ind.  280;  Dooley  v. 
CAieshire  Glass  Co.,  16  Gray  (Mass.) 
494  (holding  that,  after  a  notice  to 
produce  the  books  of  a  corporation 
containing  the  records  of  Its  organi- 
sation, and  a  refusal  of  the  agent  of 
the  corporation   to   do  so,   the  party 

?;ivlng  the  notice  may  prove  the  de 
acto  existence  of  the  corporation  by 
witnesses,  and  may  show  that  the 
certificate  of  incorporation  was  filed 
with  the  proper  officers  of  the  state 
as  required  by  law);  Crump  v.  U.  S. 
Mining  Co.,  7  Oratt.  (48  Va.)  352, 
66    AmD    116.      See    also    liouisiana 


Purchase  Exposition  Co.  v.  Kuenzel, 
108  Mo.  A.  105.  82  SW   1099. 

£a]  Bast  evldrae*. — (1)  Where  the 
due  organisation  of  a  company  is 
disputed,  the  record  of  the  organiza- 
tion, and  not  the  oath  of  one  of  its 
officers,  is  the  best  evidence.  War- 
ner V.  Daniels,  29  F.  Cas.  No.  17,181, 
1  Woodb.  &  M.  90.  (2)  If  the  ac- 
ceptance of  a  charter  is  recorded  on 
the  books,  they  are  the  best  evi- 
dence; and  parol  evidence  is  admis- 
sible only  under  the  rules  allowing 
secondary  evidence.  Hudson  v.  Car<- 
man,  41  Me.  84;  Coflln  v.  C^ollins.  17 
Me.  440.  (3)  Parol  evidence  is  not 
admissible  to  prove  the  contents  of 
corporate  records  or  documents  un- 
less I  good  reason  is  shown  for  not 
producing  the  better  evidence.  Brown 
V.  Webb,  60  Or.  526,  120  P  387,  Ann 
Oisl914A  148.  (4)  Certificate  of  in- 
corporation is  the  best  evidence. 
Creditors'  Union  v.  Lundy,  16  CaL  A. 
667,  117  P  624. 

'  [b]  SeUvan  of  artiolMi  to  ottow. 
—In  an  action  oy  a  railroad  company 
on  a  subscription  to  its  stock,  Uie 
delivery  of  the  articles  of  associa- 
tion to  the  officer  whose  duty  it  was 
to  record  or  to  file  may  be  proved 
by  evidence  other  than  his  indorse- 
ment. Johnson  v.  CS^wfordsviUe, 
etc.,  R.  Co.,  11  Ind.  280. 

Parol  svldenos  of  user  see   infra 

:  176. 

BO.  Wood  V.  Coosa,  etc.,  R.  Co.,  82 
Ga.  273;  Ryder  v.  Alton,  etc.,  R.  Co., 
13   111.   516. 

61.     See  supra  {{  148,  149,  173. 

68.  U.  S.— Tyler  v.  U.  S.,  106  Fed. 
137,  45  CCA  247. 


111. — Jewell   v.    Rock   River   Paper 

oCoy    V.    World's 

Columbian  Exposition,   87  111.  A.   605 


Co.,    101    111.    67;    McCoy 


[aff  186  111.  356,  57  NE  1043,  78  Am 
SR  288]  (both  of  the  cases  last  cited 
holding  that  the  articles  of  incorpo- 
ration certified  by  the  secretary  of 
state  afCord  prima  facie  evidence 
that  the  company's  stock  was  fully 
subscribed);  Mix  v.  Bloomington 
Nat.   Bank,   91   111.   20,   33  AmR  44. 

Mass. — Bangor  Merchants'  Nat. 
Bank  v.  Olendon  Co.,  120  Mass.  97; 
Tapley  v.   Martin.  116  Mass.   276. 

Minn. — Rock  Island  First  Na,t. 
Bank  v.  Loyhed,  28  Minn.  396,  lO 
NW  421;  Memphis  First  Nat.  Bank 
V.  Kidd,  20  Minn.  234. 

N.  Y. — Falrhaven  Nat.  Bank  v. 
Phcenix  Warehousing  Co.,  6  Hun  71; 
Merchants  Exch.  Nat  Bank  v.  Car- 
dozo,  35  N.  Y.  Super.  162. 

iratlonal  banks;  certlflcata  of 
comptrollsr    of    ovrrenoy    see    supra 
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63.    U.    S. — Telephone   Cases, 
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ois^anization  of  intended  eoiporations  under  statu- 
tory powers  of  attorney,  and  the  statute  empowers 
them  to  certify  the  fact  of  the  organization  of  the 
corporation,  their  certificate  is  conclusive  evidence 
of  that  fact  for  every  purpose  of  collateral  attack  ;^ 
and  their  acts  can  be  reviewed  only  in  a  proceeding 
brought  by  the  state  directly  against  the  corporators 
to  inquire  into  the  validity  of  their  incorporation." 
But  unless  the  governing  statute  empowers  the 
particular  officer  of  the  state  to  determine  that  the 
provisions  of  the  law  have  been  complied  with,  his 
certificate  to  that  effect  is  not  evidence  of  the  fact, 
but  it  must  otherwise  appear.'^ 
^  [(  175]  f.  User  of  Oorporate  Franchises  and 
Privileges.     When  it  is  necessary  or  sufficient  to 


prove  user  or  the  exereiae  of  corporate  powers  and 
privileges  for  the  purpose  of  showing  acceptance 
of  a  charter  or  a  de  facto  corporate  existence, 
whether  under  a  special  charter  or  under  a  general 
law,'^  any  appropriate  method  of  proof  may  be 
resorted  to."  Thus  it  may  be  shown  prima  facie  by 
producing  the  books,  records,  or  minutes  of  the 
alleged  corporation,  showing  organization  and  the 
exercise  of  corporate  powers;'*  by  producing 
promissory  notes,  conveyances,  or  other  written  in- 
struments executed  by  or  to  it  in  its  corporate 
capacity;"  or  by  parol  evidence  and  reputation," 
unless  other  evidence  is  expressly  required  by  stat- 
ute.^ Very  slight  evidence  is  gpenerally  held  suffi- 
cient to  establish  the  user  necessary  to  show  the 


y.  S.  1,  671,  8  set  778.  81  L.  ed.  868: 
Casey  v.  Gain,  »4  U.  S.  673,  680.  24 
L.  ed.  168,  307. 

Conn. — Litchfield  Bank  ▼.  Church, 
29  Conn.  187. 

D.  C— Keyser  v.  Hltz,  IS  D.  C.  478 

I  rev  on  other  grounds  133  U.  8.  188, 
0  set  290.  83  L..  ed.  631]. 

Mich. — Thatcher  v.  Jamaica  West 
River  Nat.  Bank,  19  Mich.  196. 

N.  C. — Tar  River  Nav.  Co.  v.  Neal, 
10  N.  C.   620. 

8.  D.— Cltliena'  Nat.  Bank  v. 
Great  Western  EL  Co.,  18  8.  D.  1,  82 
NW  186. 

Can. — Re  Canada  Cent  Bank,  26 
CanLJ  238. 

Ont. — Lake  Superior  Nav.  Co.  v. 
Morrison.  22  U.  C.  C.  P.  217  (con- 
clusive evidence  of  letters  patent  In- 
corporating a   company    In   Canada). 

VattoBal  banks;  oertlfloate  of 
•oantroIlMr  of  onzreaer  see  supra 
I  173  note  21/  [d]. 

[a]  Tb*  XMSOB  is  that,  where, 
by  reason  of  such  a  certiflcate,  a 
corporation  Is  held  out  to  the  world 
as  ready  to  undertake  business, 
most  disastrous  consequences  would 
follow  to  commercial  undertakings 
if  any  person  was  allowed  to  go 
back  and  enter  into  an  examination 
of  the  circumstances  attending,  the 
original  Incorporation,  In  re  Bar- 
ned's  Banking  Co.,  L.  R.  2  Ch.  674; 
Oskes  v.  Turquand,  L.  R.  2  H.  L. 
826,  6  ERC  879. 

[b]  lltotak*  of  offleev^— Nor  will 
it  make  any  difference  that  such  offi- 
cer has  made  a  provable  mistake,  bs 
where  he  has  miscounted  the  shares 
and .  found  that  the  statutory  num- 
ber has  been  subscribed,  when  the 
fact  is  otherwise.  Bird's  Case,  1 
Sim.  N.  8.  47,  40  BngCh  47,  61  Re- 
print 18. 

54.  Litchfield  Bank  v.  Church,  29 
Conn.  137;  Tar  River  Nav.  Co.  v. 
Neal,  10  N.  C.  620;  Pllbrow  v.  Pll- 
brow's  Atmospheric  R.,  etc..  Propul- 
sion Co.,  6  C.  B.  440,  67  ECL  440,  136 
Reprint  960.  But  see  as  apparently 
opposed  to  this  Bin  v.  Fourth  Great 
Western  Tump.  Co.,  14  Johns.  (N. 
•  y.)   416. 

65.  Tar  River  Na;v.  Co.  v.  Neal. 
10  N.  C.  620. 

56.  Boyce  v.  Towsontown  Station 
M.  B.  Church,  46  Md.  369. 

57.  Whwi  aeoessMcy  or  iniBolsot 
see  supra  {|  172-174. 

58.  Cahlll  v.  Kalamasoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  43  AmD 
467:  St.  Paul  P.  &  M.  Ins.  Co.  v. 
Allls,  24  Minn.  76;  Williams  v.  Mich, 
igan  Bank,  7  Wend.  (N.  T.)  639;  and 
other  cases  Infra  this  section. 

[a]  Proof  of  naar  g^aurtOff— 
"The  proof  of  user  must  necessarily 
consist  of  evidence  of  the  acts  of 
the  corporation,  showing  that  they 
are  doing  business  under  their  char- 
ter. Any  acts  tending  to  show  this 
are  admissible  for  that  purpose;  as 
keeping  open  an  oflUce,  having  officers 
acting  in  the  name,  and  as  the 
agents  of  the  company,  etc.  The 
receiving  of  applications  and  Issu- 
ing policies  01  Insurance^ln  other 
words,  doing  the  very  business,  and 


In  the  very  manner  pointed  out  by 
the  statute,  and  in  the  name  of  the 
corporation — would  be  direct  evi- 
dence of  user."  Cahill  v.  Kalamazoo 
Mut.  Ins.  Co.,  2  Dougl.  (Mich.)  124, 
134.  43  AmD  467.' 

[b]  Aa  tLgaiamt  iBtarreaera  claim- 
ing the  attached  property  In  an  ac- 
tion against  an  alleged  corporation 
aided  by  attachment,  evidence  of 
admissions  of  one  of  the  Interveners 
that  the  company  was  a  corporation, 
and  of  the  fact  that  deeds  had  been 
taken  In  the  name  of  the  company 
Instead  of  In  the  names  of  the  Indi- 
viduals as  partners,  Is  sufficient  to 
sustain  a  finding  that  the  company 
was  a  corporation.  Forbts  v.  Pied- 
mont Lumber  Co.,  166  N.  C.  403,  81 
BE  699. 

[c]  Bz  part*  aUtdavlt  of  witaass 
is  not  admissible  to  prove  incorpo- 
ration. Bowyer  v.  Giles,  etc.  Tump. 
Co.,  9  Gratt.   (60  Va.)   109. 

Admissions  see  supra  S  171. 

b  oiaminal  proseontlon  for  orlsu 
against  ooiporatlon  see  infra  i   180. 

69.     See  infra  9   492. 

ea  Cal. — Oalbralth  v.  Iron  Co., 
143  Cal.  94,  76  F  901,  1127. 

111. — Ramsey  v.  Peoria  it.  &  F. 
Ins.  Co.,  66  111.  311  (note  sued  on); 
Zehr  V.  Zehr,  203  111.  A.  684;  Ches- 
man  v.  Singers,  183  111.  A.  691;  West 
Side  Auction  House  Co.  v.  Connecti- 
cut Mut.  Ins.  Co.,  86  111.  A.  497  [aff 
186  111.   158.  67  NE  839]. 

Mass. — Provident  Sav.  Inst.  v. 
Burnham,   128   Mass.   468. 

Mich. — Cahill  v.  Kalamazoo  Hut. 
Ins.  Co.,   2  Dougl.  124,   43  AmD  467. 

Or. — Altschul  V.  Casey,  46  Or.  182, 
76  P  1083. 

W.  Va. — Anderson  v.  Kanawha 
Coal  Co..   12  W.   Va.   626. 

[a]  Contract  In  volt  as  proof  of 
lUMT. — In  an  action  by  a  private  cor- 
poration on  a  promissory  note,  the 
charter  being  produced  and  the  note 
In  suit,  the  latter  is  sufficient  to  es- 
tablish user  under  the  charter. 
Ramsey  v.  Peoria  M.  &  F.  Ins.  Co., 
66  111.  811. 

[b]  Fatmta  anA  eonvsyanoes^— 
The  Issue  of  a  patent  for  public 
land  to  an  association  as  a  corpora- 
tion, or  conveyances  by  or  to  It  In 
Its  corporate  name,  are  prima  facie 
evidence  of  its  corporate  capacity. 
Galbralth  v,  Shasta  Iron  Co.,  143 
Cal.  94,  78  P  901,  78  P  1127  (patent 
to  mining  claim  Issued  to  alleged 
corporation  and  conveyance  by  It); 
Provident  Sav.  Inst.  v.  Burnham,  128 
Mass.  468  (conveyances);  Altschul 
V.  Casey,  46  Or.  182,  76  P  1083  (pat- 
ent from  United  States  and  donation 
by  state  to  alleged  corporation  and 
conveyance  by  it). 

[c]  Beed  of  tmat. — On  trial  of 
issue  of  nonassumpslt  against  a 
corporation,  a  deed  of  trust  Issued 
under  its  corporate  seal  to  secure 
plaintiff's  debt,  and  reciting  that  the 
corporation  had  been  organized  In 
pursuance  -of  law.  Is  admissible  to 
prove  defendant's  legal  existence  as 
a  corporation.  Anderson  v.  Kanawha 
Coal  Co..  12  W.  Va.  626. 

81.  Ala. — Lucas  v.  Georgia  Bank, 
2  Stew.  147. 


Cal. — Lakeside  Ditch  Co.  v.  Crane, 
80  Cal.  181,  22  P  76;  Fresno  Canal, 
etc.,  Co.  V.  Warner,  72  Cal.  379.  14 
P  37;  Brlnkley-Douglas  Fruit  Co.  v. 
SUman,  83  Cal.  A.  643,  166  P  371; 
Peo.  V.  Morley.  8  Cal.  A.  872,  97  P  84. 

111. — American  Ins.  Co.  T.  McClel- 
land, 184  111.  A.  381;  Patton,  etc,  Co. 
V.  Shreve.  184  111.  A.  271. 

Ind. — Tipton  Fire  (3o.  v.  Barnbei- 
sel,  92  Ind.  88;  Norton  v.  State,  74 
Ind.  >337;  Judah  v.  American  Live 
Stock  Ins.  Co.,  4  Ind.  888:  Dunning 
v.  New  Albany,  etc,  R.  Co.,  2  Ind. 
437. 

Mich. — Locke  V.  Leonard  Silk  Co., 
37  Mich.  479;  Swartwout  v.  Michi- 
gan Air  Line  R.  Co.,  24  Mich.  389; 
Cahill  V.  Kalamazoo  Mut.  Ins.  Co.,  2 
Dougl.  124,  48  AmD  467  (holding 
that,  where,  In  a  suit  by  a  mutual 
Insurance  company  on  a  premium 
note,  evidence  in  proof  of  user  was 
offered  that  they  had  received,  under 
their  charter,  applications  for  poli- 
cies, and  that  policies  had  been  is- 
sued by  them  from  the  year  1888  to 
the  time  of  the  trial,  it  was  not 
error). 

Minn. — Flnnegan  v.  Noerenber?. 
62  Minn.  239,  68  NW  1160,  88  AmSR 
652,  18  LRA  778;  St.  Paul  F.  &  M. 
Ins.  Co.  V.  Allls,  24  Minn.  76. 

Mo. — Crenshaw  v.  Ullman,  118  Mo. 
633.  20  SW  1077;  Farmers',  etc. 
Bank  V.  Williamson,  61  Mo.  259. 

Nebr. — ^Abbott  v.  Omaha  Smelting, 
etc..  Co.,  4  Nebr.  416. 

N.  Y. — Demarest  v.  Flack,  128  N. 
T.  206,  28  NE  645,  13  LRA  864  fafr 
16  Daly  387,  11  NTS  83];  Whitford 
V.  Laldler,  94  N.  Y.  14B.  46  AmR  131; 
Buffalo,  etc.,  R..  Co.  v.  Gary,  26  N.  T. 
76:  Holmes  v.  GlllUand,  41  Barb. 
668;  All  Saints  Church  v.  Lovett,  1 
N.  T.  Super.  191;  Roberts  v.  Na- 
tional Ice  Co.,  6  Daly  426:  OHlin 
Printing  Co.  v.  Traphagen,  36  Mlsc 
774,  74  NTS  900  (In  municipal 
court);  Benesch  v.  John  Hancock 
Mut.  L.  Ins.  Co.,   11   NTS  848. 

N.  C. — ^Forbis  v.  Piedmont  Lumbar 
Co.,  166  N.  C.  408.  81  SE  699;  Wil- 
mington, etc,  R.  Co.  V.  Saunders,  48 
N.  C.  126. 

Or. — Brown  v.  Webb,  60  Or.  52C, 
120   P  887,  AnnCasl914A  148. 

Vt. — Stone  v.  East  Berkshire  Cong. 
Soc,  14  Vt.  86;  Manchester  Bank  v. 
Allen,  11  Vt.  102;  Lord  v.  Blgelow, 
8   Vt.    446. 

Va. — Crump  v.  U.  S.  Mining  Co., 
7  Gratt,   (48  Va.)  852,  66  AmD  116. 

Wash. — Pacific  Drug  Co.  v.  Hamil- 
ton, 71  Wash.  469,  128  P  1069  (by 
testimony  of  the  president);  Stan, 
ford  Land  Co.  v.  Steldle,  28  Wash. 
72,  68  P  178;  National  Bank  of  Com- 
merce V.  Galland.  14  Wash.  602.  46 
P  86;  Yakima  Nat.  Bank  ▼.  Knipe, 
6  Wash.   348,   33  P  884. 

And  see  other  cases  supra  i{  17S. 
173. 

[a]  B«t  a  wttBMW  oaanot  taatuy 
dlreotly,  over  objection,  that  a  cer- 
tain bank  Is  a  corporation.  The  tes- 
timony must  be  as  to  user  and  repu- 
tation. Peo.  V.  Dole,  122  Cal.  486. 
66  P  581,  68  AmSR  60.  See  also 
infra  |  180. 

ao.    See  supra  {{  172-174. 


For  later  oaaaa,  a«rilopia«Bta  and  **'—>*-  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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existence  of  a  de  £a«to  corporation.  In  some  juris- 
dietions  it  is  only  necessary  to  show  that  the  cor- 
poration assumed  to  act  as  such,**  or,  in  other 
words,  to  show  a  continued  user  of  the  franchises 
of  an  incorporated  and  organized  company  by  per- 
sons assuming  to  act  as  its  directors,  this  being  not 
only  competent  evidence  of  its  continued  corporate 
existence,  but  also  evidence  that  such  persons  were 
its  legal  directors.**  Doing  business  as  a.  bank," 
choosing  directors  and  officers,**  adopting  by-laws, 
buying  a  piece  of  ground,  and  erecting  and  leasing 
a  building  on  it,*'  and  entering  an  appearance  to 
an  action  in  the  name  by  which  it  is  sued  and 
filing  an  answer^  have  been  held  to  furnish  suffi- 
cient evidence  of  user  for  the  purpose  of  proving 
the  existence  of  a  corporation  and  organisation  in 
good  faith,  in  substantial  or  colorable  compliance 
with  some  statute  under  which  a  corporation  might 
lawfully  exist,  and  as  much  as  can  be  demanded 
in  a  litigation  between  private  parties,  where 
qnestions  of  the  rightfulness  of  the  existence  of 
the  corporation  arise  collaterally,  and  where  the 
state  snJSers  the  assumed  corporation  to  exist  with- 
out intexf^rence,*"  although  there  may  have  been 
irregularities  or  omissions  in  perfecting  the  organi- 
zation."' One  of  the  vaaal  modes  of  proving  user 
under  a  charter  is  to  prove  that  the  company  sub- 
sequently to  the  passage  of  the  act  of  incorpora- 
tion had  an  office  at  a  particular  place  and  there 
carried  on  the  business  for  which  it  was  incorpo- 
rated, its  affairs  being  managed  by  directors  chosen 
for  that  purpose  from  time  to  time.^^  The  acts 
or  admissions  of  a  party  to  the  action  may  con- 
Btitnte  as  against  him  prima  facie  evidence  of  user 
of  the  corporate  franchises."     So  in  case  of  a 


turnpike  company  it  was  sufficient  proof  of  user 
to  prove  the  completion  of  the  road  of  the  com- 
pany, the  acceptance  of  it,  as  required  by  its 
charter,  the  erection  of  toll  gates,  etc.'*  But  de 
facto  corporate  existence  is  not  established  prima 
facie  by  proof  of  acts  which  might  just  as  well 
have  been  done  by.  an  unincorporated  association 
or  partners,  without  further  proof  that  they  were 
done  by  the  association  or  associates  as  a  corpo- 
ration.'* 

[$  176]  g.  Legialative  B^tification  or  Becogni- 
tion.  The  existence  of  a  corporation  may  be  shown 
by  proving  the  exercise  of  corporate  powers  and 
recognition  or  ratification  of  the  alleged  corpora- 
tion by  the  legislature  as  a  valid  existing  corpora- 
tion.'* 

[$  177]  h.  Eridenoe  of  Nonexistence.  In  order 
to  rebut  prima  facie  proof  of  corporate  existence, 
it  is  competent  to  prove  any  fact  Intimately  tend- 
ing to  show  that  the  alleged  corporation  has  not 
been  duly  organized,  or  that  conditions  precedent 
have  not  been  complied  with,'*  or  that  it  was 
fraudulently,  organised,"  provided  of  course  it 
tends  to  show  that  there  was  not  even  a  de  facto 
corporate  existence  in  a  case  in  which  this  is  suffi- 
cient,'* and  provided  there  is  no  estoppel  to  deny 
corporate  existence.'*  Evidence  negativing  user  is 
admissible  and  may  be  sufficient  to  show  that  there 
was  no  corporation  de  facto.**  As  the  nonexist- 
ence of  a  record  is  properly  provable  by  the  testi- 
mony of  the  lawful  custodian  thereof,  the  testi- 
mony of  a  witness  that  he  has  examined  the  files 
in  the  office  of  the  secretary  of  state,  and  has 
failed  to  find  any  record  of  a  charter  incorporating 
an  association  by  a  particular  name,  is  not  admis- 


48.  Tipton  Fire  Co.  ▼.  Bamhelsel, 
>2  Ind.  88;  Reynolds  y.  Myers,  61 
Vt.  444. 

M.  St.  Paul  F.  ft  M.  Ins.  Co.  v. 
Allls,  24   Minn.   76. 

SSw  Farmers',  etc..  Bank  v.  Wil- 
liamson, 61   Mo.  259. 

88.  Butralo,  etc.,  R.  Co.  v.  Gary, 
26  N.  T.  76;  Wilmington,  etc.)  R.  Co. 
▼.  Tbomraon,   52   N.  C.  387. 

C7.  FfnneKan  v.  Noerenber^,  62 
Ulnn.  23»,  St  NW  1160,  18  AmSR 
Hi.  18  Ll^A  778. 

68.  Derrenbaoher  v.  Lehigh  Val- 
ley R.  Co.,  21  Hun  612  mem,  5$  How 
Pr  283  [rev  on  other  grounds  87  N. 
T.  636  mem].  Compare  Stoddard  v. 
Onondaga  Annual  Conference,  12 
Barb.   <N.  Y.)    673. 

6e,  Flnnegan  t.  Noerenberg,  62 
Minn.  239,  53  NW  1160,  88  AmSR 
at,  18  LRA  778;  Welch  y.  Old  Do- 
minion Mln.,  etc.,  Co.,  10  NTS  174. 

70.  Marsh  T.  Astoria  tiodge  No. 
112  I.  O.  O.  F.,  27  111.  421.  See  In- 
fra I  216  et  aeq. 

71.  Uilca.  Ina.  Co.  v.  TUman,  1 
Wend.    (N.    T.)    666. 

n.  South  Bay  Meadow  I>am  Co. 
T.  Gray,  30  Me.  647;  Williams  v. 
Ulcbigan  Bank,  7  Wend.  (N.  T.)  E39. 

[a]  niwrtratknu— The  fact  that  a 
Iiarty  has  served  as  president  of  the 
corporation  or  has  given  a  note  to  It 
in  Its  corporate  name.  Williams  v. 
Utchlgan  Bank,  7  Wend.   (N.  T.)  639. 

73,  Searsburgh  Turnp.  Co.  v.  Cut- 
ler. 6  Vt.  tl6. 

74.  Ala. — Clark  v.  Jones,  87  Ala. 
474.  6  S   362. 

Pla. — ^Duke  v.  Taylor,  87  Fla.  64. 
19  S  172,  83  AmSR  232.  31  L.RANS 
484. 

_IU. — American   Sales   Book  Co.   v. 
Vemple.  168  III.  A.  639. 

Mich. — ^Fredenbtirg  v.  l,yon  Lake 
M.  E.  Church,  37  Mich.  47S. 

Nebr. — Abbott  v.  Omaha  Smelting, 
etc.,  Co.,  4  Nebr.  414  [clt  Greene  v. 
Dennis.  6  Conn.   293.  16  AmD  68]. 

See  also  infra  t  226. 

(a]  asllflo—  M>el*ty.— The  cor- 
porate azlstenoe  of  a  Miurch  Is  not 


shown  by  proof  that  the  members 
held  the  ordinary  meetings  of  a  reli- 
gious society  and  elected  ofllcers,  as 
these  acts  are  aa  consistent  with 
the  existence  of  an  unincorporated 
association  as  of  a  corporation. 
FredenbUrg  v.  Lyon  Lake  M.  E. 
Church,   37  Mich.   476. 

Presnmiiitloiui  see  supra  {  168. 

7B.  Ala.— West  V.  State,  168  Ala. 
1,  63  S  277;  Boykln  v.  SUte,  96  Ala. 
16.  11  S  66. 

111. — ^McCartney  v.  Chicago,  etc., 
R.   Co.,  112  III.  611. 

Md. — Munich  Re-Insurance  Co.  ▼. 
United  Surety  Co..  118  Md.  200,  77 
A  679;  Bashor  y.  Dressel,  34  Md.  603. 

N.  T.— Smith  V.  Havens  Relief 
Fund  Soc,  44  Misc.  694.  90  NTS  168. 

Tenn. — State  v.  Butler,  86  Tenn. 
614,  8  SW  686. 

Ocoss  refsMMMi 
Legislative  or  official  recognition  as 

curing  defective  Incorporation  see 

infra  I  214. 
Legislative  recognition  or  ratification 

generally  see  supra  S   74. 
Proof    in    crmlnal    prosecution    see 

infra  i   180. 

76.  Christian,  etc..  Grocery  Co.  v. 
Frultdale  Lumber  Co.,  121  Ala.  840, 
26  S  666. 

[a]  AmeBdatory  aets  ■•  vfiAenea 
of  nonwdsteno*.— It  has  been  held 
that  an  act  pf  the  legislature  amend- 
ing the  charter  of  a  railroad  com- 
pany, changing  the  company's  name 
and  providing  that  the  same  commis- 
sioners named  in  the  original  act 
should  "organize"  the  company,  and 
that  such  company  should  "com- 
mence the  construction  of  said  road 
within  twelve  months  after  its  or- 
ganization," although  not  conclusive 
evidence,  tended  to  prove  that,  at  the 
time  the  amendment  was  passed,  the 
original  corporation  had  not  been  or- 
ganized. Quinlan  v.  Houston,  etc., 
R.   Co.,   89   Tex.    366,    376,   34   SW  738. 

77.  Christian,  etc..  Grocery  Co.  v. 
Frultdale  Lumber  Co..  121  Ala.  340, 
24  S  566:  Burrthain  v.  Lutz,  8  Kan.  A. 
861,  66  P  610. 


[a]  ZUiwtx»tlMi^— On  an  issue 
whether  persons  who  had  contracted 
a  debt  In  the  name  of  a  corporation 
were  personally  liable  because  the 
organisation  of  the  corporation  was 
fraudulent,  de-vised  solely  to  shield 
the  corporators  from  personal  lia- 
bility, evidence  that  nothing  was 
paid  for  the  stock,  that  the  amd&vlts 
as  to  subscriptions  paid  were  false, 
that  no  property  was  ever  trans- 
ferred to  it  to  constitute  its  capital, 
and  that  no  corporate  function  was 
ever  performed,  except  the  election 
of  ofncers,  was  admissible;  and  that 
evidence  that  the  incorporation  fee 
required  by  statute  as  a  condition 
precedent  to  doing  business  in  the 
corporate  name  was  not  paid  was 
also  admissible  on  such  Issue,  id- 
though  the  nonpayment  of  such  fee 
would  not  of  itself  prevent  a  com- 
pany from  'being  a  de  facto  corpo- 
ration. Christian,  etc..  Grocery  Coi. 
v.  Frultdale  Lumber  Co.,  121  Ala. 
340,  24  a  566. 

78.  Christian,  etc..  Grocery  Co.  v, 
Frultdale  Lumber  Co.,  121  Ala.  340, 
26  a  666.  See  supra  f  170;  infra 
I  216  et  seq. 

asaot  of  de  faeto  ezlateiiee  gwatir. 
•Uy   see   infra   |    216. 

When  BuSdAeiit  to  show  de  facto 
•slatenoe  see  supra  9  170. 

79.  Christian,  letc.  Grocery  Co.  y. 
Frtiitdale  Lumber  Co.,  121  Ala.  340, 
25  S  566. 

Sstovp^l  to  dMij  «<wpox«to  aslat. 
•B«»  see  infra  Sf  '234-280. 

80;  Newton  v.  Carbery.  18  F.  Cas. 
No.  10,190,  6  Cranch  C.  C.  632;  Wall 
v.  Mines,  130  Cal.  27,  62  P  386  (hold- 
ing that,  in  a  suit  Involving  the  cor- 
porate existence  of  a  benevolent  as- 
sociation, evidence  that  there  were 
no  meetings  of  the  members  or  trus- 
tees, no  election  of  officers,  no  by- 
laws adopted,  no  certificate  of  shares 
issued,  no  seal  adopted  or  used,  no 
records  kept,  and  that  the  Institu- 
tion was  managed  after  the  at- 
tempted incorporation  as  It  had  been 
before,    was   sufficient    to    sustain   a 
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sible  to  show  the  nonexistence  of  such  a  corpora- 
tion." Bat  on  an  issue  as  to  the  existence  of  a 
corporation  by  8  particular  name,  evidence  that  a 
witness  has  never  heard  of  a  corporation,  partner- 
ship, or  business  concern  of  any  kind  doing  busi- 
ness in  the  place  where  such  corporation  is  alleged 
to  have  had  its  domicile,  or  elsewhere,  under  saeh 
name,  is  admissible.^ 

[$  178]  i.  Judgment  of  Onster.  A  judgment 
of  ouster  in  quo  warranto  proceedings  by  the 
attorney-general  against  persons  assuming  to  act 
as  a  corporation  under  a  charter,  on  the  g^round 
that  they  had  never  accepted  the  charter,  i-s  con- 
clusive of  the  nonexistence  of  the  alleged  corpo- 
ration.** 

[$  179]  4.  Proof  of  Existence  of  Foreign  Oor- 
porationB.'*  Fore^  corporations  are  not  allowed 
to  sue  in  domestic  tribunak  except  upon  allegation 
and  proof  of  the  fact  that  they  are  corporations, 
at  least  de  facto,  unless  defendant  has  admitted 
by  the  pleadings  or  in  some  manner  has  estopped 
himself  from  denying  the  fact  of  their  existence;*' 
and,  as  in  the  case  of  domestic  corporations," 
there  are  many  other  circumstanoes  un^er  which  it 
is  necessary  to  prove  the  existence  of  a  foreig^n 
corporation.*^  Courts  do  not  take  judicial  notice 
of  foreign  laws,  in  which  statement  is  included  the 
laws  of  other  states  of  the  American  Union;'  but 
it  is  necessary  to  prove  them  as  facts  ;*f  and  it  is 
therefore  necessary  as  a  general  rule,  in  order  to 
prove  the  legal  existence  of  a  foreign  eorporation, 
to  make  proper  proof  both  of  the  {statute  creating 


or  authorizing  the  alleged  corporation  and  of  the 
record,  certificate,  or  other  instrument  of  incorpo- 
ration authenticated  in  the  mode  prescribed  by  the 
act  of  congress  or  the  mode,  if  any,  prescribed  by 
the  statutes  of  the  domestic  state,  and  of  user 
thereunder.*'  Where  evidence  of  user  under  a 
charter  is  required  in  the  case  of  domestic  corpora- 
tions the  same  proof  is  required  in  the  case  of 
foreign  corporations.*"  If  the  statute  of  incorpo- 
ration is  a  special  law  of  a  foreign  state,  the  mode 
of  proving  it  will  usually  be  by  an  exemplified 
copy,  certified  by  the  secretary  of  state,  or  other- 
wise authenticated  as  provided  by  the  act  of  con- 
gress, and  if  the  corporation  is  organized  under'  a 
general  law  of  another  state  of  the  Union,  it  will 
usually  be  sufficient,  under  the  rules  of  evidence 
in  most  states,  statutory  or  resting  in  adjudged 
cases,  to  prov^  it  by  the  production  of  a  book  of 
the  statutes  of.  such  other  state,  which  purports 
on  its  face  to  be  published  by  the  authority  of 
such  state."'  If  the  charter  is  the  act  of  the  legis- 
lature of  another  state  of  the  Union,  then  the  act 
of  congress  of  May  26,  1700,  which  provides  for 
the  manner  in  which  the  official  acts  of  one  state 
shall  be  authenticated  in  order  to  have  full  faith 
and  credit  in  another  state,  governs ;  and  this  statute 
provides  that  "the  acts  of  the  legislature  of  any 
State  .  .  .  shall  be  authenticated  by  having  the 
seals  of  such  State  .  .  .  affixed  thereto."" 
Under  such  circumstances  it  is  therefore  not  neces- 
sary that  tbere  should  be  the  certificate/ of  a  secre- 
tary of  state,  or  other  official  authentication;  but 


finding  that  It  was  not  a  corporation 
de  facto). 

81.  Cobb  V.  Bryan,  37  Tex.  Civ.  A. 
S39,  83  SVtr  887. 

83.  Cobb  V.  Brya»,  37  Tex.  Civ.  A. 
339.   83   SW  887. 

83.  Thompson  v.  New  York,  etc., 
R.  Co.,  3  Sandf.  Ch.    (N.  Y.)    62B. 

aseot  of  f orfaltiu*  of  oliarUr  see 
Infra  XVIIl. 

■ndame*  of  aonaoMVtMM*  of 
tHuaUit  see  supra  f  101. 

84.  Ja  oxlsdjial  prosaoutloB  see 
infra  S  180. 

8B.  U.  S.— W.  L.  Wells  Co.  v.  Qos- 
tonla  Cotton  Mfg.  Co.,  198  U.  S.  177, 
25  set  640,  49  L.  ed.  1003  (corpo- 
ration under  a  Mississippi  statute). 

Ala. — Savage  v.  Rttssell,  84  Ala. 
108.  4  S  236. 

IIL — International  Text  Book  Co. 
V.  Galligan,  186  111.  A.  80;  American 
Ins.  Co.  V.  McClelland,  184  111.  A. 
381;  Dean  y.  W.  B.  Conkey  Co.,  180 
111.  A.  162;  American  Sales  Book  Co. 
V.  Wemple.  168  111.  A.  639. 

Mo. — ^Plorsheim  v.  Fry,  109  Mo.  A. 
4S7,  64  SW  1028. 

Mont. — Milwaukee  Oold  Eixtraction 
Co.  V.  Gordon,  37  Mont.  209,  M  P  996. 

N.  T.— Miehigan  Bank  v.  Williams, 
6  Wend.  478. 

Okl. — ^Bledsoe  v.  Keystone  Steel, 
etc.,  Co.,  41  Okl.  586,  139  P  257  (nec- 
essary to  prove  plaintitTs  corporate 
character  when  denied  by  defendant). 

N.  B.— Bx  p.  Ault.  42  N.  B.  648. 

Actlona  'by  aaA  afaiast  forelfa 
MUUM  reaevally  see  infra  XIX. 

86.  See  supra  i  166  et  seq. 

87.  Duke  V.  Taylor,  37  Fla.  64,  19 
8  172,  63  AmSR  232.  31  LRANS  484 
(where  persons  sued  as  individuals 
set  up  corporate  existence  to  escape 
liability);  Bell  v.  Dowdy,  13  Kyt, 
643  (where  defendants  sued  individu- 
ally sought  to  defeat  tne  action  on 
the  ground  that  they  made  the  con- 
tract sued  on  as  officers  of  a  foreign 
corporation).     See  also  infra  XIX. 

88.  See  Bvidence  [16  Cyc  881,  893 
et  seq]. 

88.  Ala. — Savage  v.  Russell,  84 
Ala.  103,  4  S  236. 

Cal. — Cellulose    Package    Mfg.    Co. 


«o: 


V.  Calhoun,  166  Cal.  613,  137  P  238. 

Fla. — Duke  v.  Taylor,  37  Fla.  64, 
19  S  172,  63  AraSR  232,  31  LRANS 
484. 

III.— (International  Text  Book  Co. 
v.  Galligan,  186  III.  A.  80:  American 
Ins.  Co.  v.  McClelland,  184  111.  A. 
381 

Md.— Bartlett  v.  Wilbur,  ^3  Md. 
486;  Wellersburg.  etc..  Flank  Road 
Co.  T.  Young,   12  Md.   476. 

Mo. — ^Florshelm  v.  Fry,  109  Mo.  A. 
487,  84  SW  1023. 

Mont. — Milwaukee  Oold  Extraction 
Co.  V.  Gordon,  87  Mont.  «09,  95  P 
995-  Parchen  v.  Pack,  2  Mont.  667. 

N.  J.— Stone  v.  State,  20  N.  J.  L. 
401. 

Okl. — ^Bledsoe  v.  Keystone  Steel, 
etc..  Co.,   40  Okl.   686,   139  P  257. 

Or. — Law  Guarantee,  etc.,  Soc.  y. 
Hqgue,  37  Or.  644,  62  P  380,  63  P  690. 

W.  Va. — Singer  Mfg.  Co.  v.  Ben- 
nett. 28  W.  Va.  16. 

[a]  Bvtdenoe  snfflcltrnt  to  show 
inooiporation  In  anothar  ■tatoy— (1) 
Cellulose  Package  Mfg.  Q).  v.  Cal- 
houn, 186  Cal.  513,  137  P  238;  Wel- 
lersburg, etc..  Plank  Road  Co.  v. 
Young,  12  Md.  476  (letters  patent 
from  governor  and  proof  of  user 
thereunder);  Bledsoe  v.  Keystone 
Steel,  etc.,  Co.,  41  Okl.  S88,  139  F  267: 
Western  Bl.  Mfg.  Co.  v.  Chirtis,  1 
Tex.  A.  Civ.  Caa.  {  729;  Singer  Mfg. 
Co.  V.  Bennett,  28  W.  Va.  16.  (2) 
In  an  early  Maryland  case,  a  bank 
charter  granted  by  the  governor  of 
a  sister  state,  reciting  his  authority 
under  the  laws  of  that  state  to  make 
such  grants,  and  authenticated  by 
the  seal  of  the  state,  was  held  to  be 
prima  facie  evidence  of  the  legal 
existence  of  the  bank.  Agnew  v. 
Gettysburg  Bank,  2  Harr.  &  O.  (Md.) 
478. 

[b]  avUsBo*  iTiwifflolent  to  show 
Inooxporatloa  In  another  state.— -(1) 
Milwaukee  Oold  Extraction  Co.  v. 
Gordon,  37  Mont.  209,  96  P  996;  Law 
Guarantee,  etc.,  Soc.  v.  Hogue,  37  Or. 
544,  62  P  380,  63  P  690.  (2)  Under 
Rev.  St.  (1899)  S  3098,  providing  that 
records  kept  in  any  public  office  of 
a  sister  state,  not  appertaining  to  a 


court,  shall  bo  evidence  in  this  state 
If  attested  by  the  keeper  of  said 
records  and  the  seal  of  ills  office,  it 
is  necessary  to  show,  as  a  basis  for 
the  Introduction  of  an  alleged  cer- 
tified copy  of  articles  of  incorpora- 
tion granted  by  a  sister  state,  that 
the  laws  of  that  state  required  the 
articles  to  be  kept  or  recorded  by 
the  officer  certifying  the  copy.  Flor- 
sheim  V.  Fry,  109  Mo.  A.  487,  84  SW 
1023.  (3)  In  an  action  against  a 
member  of  a  Arm  who  claims  that 
the  firm  has  become  incorporated  In 
another  state,  a  certificate  of  articles 
of  incorporation  la  inadmissiblii 
where  there  Is  no  certificate  that  the 
attestation  of  the  certificate  of  ar- 
ticles of  incori>orBtion  is  in  due  form 
and  by  proper  officers,  as  required  by 
V.  a.  Rev.  St.  t  906.  Parchen  v. 
Peck.  2  Mont.  567. 

Jndlolal  notlo*  of  tottHgn.  eezponu 
tloa  see  Bvidence  [16  Cyc  860]. 

VoMlo  do«iim*ats  aaUl  raoorda  of 
other  atataa  ranaraUy  see  Evidence 
[17  Cyc  367,  360]. 

90.  Gadnes  v.  Mississippi  Bank,  12 
Ark.  769.     See  supra  (S  172,  173. 

SI.  U.  S.— U.  S.  V.  Noelke,  1  Fed. 
426,  17  Blatchf.  654. 

Md. — Harryman  v.  Roberta,  62  Md. 
64. 

N.  Y. — 'Pacific  Pneumatic  Oas  Co. 
V.  Wheelock.  80  N.  Y.  278;  Persse. 
etc.,  Paper  Works  v.  Wlllett.  24  N. 
Y.  Super.  131,  19  AbbPr  416. 

Va. — Union  Cent.  X..  Ins.  Co.  v. 
Pollard,  94  Va.  146.  26  SB  421,  64 
AmSR  715,  36  LRA  271. 

W.  Va. — Singer  Mfg.  Co.  v.  Ben- 
nett, 28  W.  Va.  16. 

[a]  Vhe  declaration  of  tiM  govw 
eraor  in  letters  patent  granted  to  & 
plaintiff  corporation,  that  an  act  in- 
corporating plaintiff  had  passed  the 
legislature,  was  held  '  sufficient  evi- 
dence of  Its  passage,  in  the  absence 
of  proof  to  the  contrary.  Wellers- 
burg, etc.,  Plank  Road  C:o.  v.  Touns. 
12  Md.  476. 

Vroof  of  foreign  atatute 
see  Statutes  [36  Cyc  12531. 

88.     U.  S.  Rev.  St.  -{  905. 


For  later  caaea,  daretopmenta  and  okaarea  in  the  law  see  cumulative  Annotatlona,  aaina  .title,  page  and  note  aamber. 
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the  seal  of  the  state  affixed  thereto  is  a  mfflcient 
aotbentioation."  In  the  absence  of  a  local  statute 
providing  for  the  manner  of  authenticating  a  ebpy 
of  the  certificate  of  incorporation  of  a  corporation 
oiganized  under  the  laws  of  another  state,  a  cer- 
tificate by  the  original  custodian  of  the  docnmenrt 
in  the  state  of  its  oi^gin,  under  the  laws  thereof, 
nnder  his  seal  of  office,  is  a  sufficient  authe^ticar 
tion.  Therefore  a  certificate  of  incorporation  under 
the  laws  of  another  state,  duly  acknowledged  be- 
fore a .  notary  public,  and  authenticated  by  the 
certificate  of  the  secretary  of  state  and  by  a  eer- 
tificate  of  a  commissioner  of  the  state  of  the  forum, 
has  been  held  a  good  authentication.**  In  the 
ease  of  a  corporation  created  in  a  foreign  country, 
the  introduction  of  an  examined  copy  of  its  char- 
ter, as  found  in  the  office  where  such  charters  are 
usually  kept  in  the  foreign  country,  is,  it  seems, 
sufficient.  But  it  has  been  held  that  the  certifi- 
cate of  incorporation  issued  by  the  registrar  under 
the  Companies'  Act  of  Great  Britain  is,  when  de- 
livered to  the  corporation,  a  private  writing  in 
private  custody,  and  cannot  be  proved  by  an  ex- 
amined copy.  The  original  must  be  produced,  if 
in  existence."*  Where  a  foreign  corporation  has 
entered  the  domestic  state  to  do  business  there, 
and  under  the  domestic  statute  has  filed  and  caused 
to  be  recorded  a  certified  copy  of  its  charter,  arti- 
cles of  association,  or  other  constating  instrument, 
is  the  office  of  the  secretary  of  state,  in  pursuance 
of  the  domestio  statute,  a  copy  of  such  instrument 
and  of  the  instrument  appointing  its  local  agent, 
certified  by  the  secretary  of  the  domestic  state  as 
being  of  record  in  his  office,  is  prima  facie  evidence 
of  the  existence  of  such  corporation,  and  of  its 
right  to  transact  business  in  the  state.*^  The  same 
is  true  of  the  certificate  of  the  state  insurance  oom- 
missioner  attached  to  a  pamphlet  copy  of  the  char- 
ter of  ineorporation  that  a  foreign  corporation  has 


in  all  rejects  eom|>lied  with  the  law  and  is  au- 
thorized to  transact  business  in  the  state."^  But 
a  certificate  issued  by  the  insurance  department 
of  a  state  authorizing  an  insurance  company.^ 
conduct  its  business  in  the  state  does  not  tend  to 
prove  its  existence  as  a  corporation,  where  the  stat- 
ute authorizing  its  issuance  applies  equally  to 
partnerships,  associations,  and  corporations."*  As 
a  rule  the  fact  of  incorporation  of  an  all^^d 
foreign  corporation  cannot  be  proved  by  parol  evi- 
dence}^ But  parol  evidence  is  competent  to  prove 
user  as  in  the  ease  of  a  domestic  corporation;' 
and  as  a  rule,  when  it  is  only  necessary  to  prove 
de  facto  existence  of  a  foreign  corporation,  it  may 
be  established  prima  facie  by  proving  the  statute 
'by  or  under  which  it  i-s  claimed  to  exist  or  by  a 
properly  authenticated  certificate,  articles,  or  other 
instrument  of  incorporation,  and  user  thereunder, 
as  in  the  case  of  domestie  corporations  de  facto.* 
Where  the  certificate  of  incorporation  of  a  foreign 
corporation  is  by  the  laws  of  the  foreign  state 
made  prima  facie  or  conclusive  evidence  of  the 
existence  of  the  corporation,  such  certificate,  if 
duly  authenticated  and  valid  on  its  face,  will  be 
given  the  same  effect  in  another  state  on  a  col- 
lateral attack.*  Further  proof  of  the  existence  of 
a  foreign  corporation  may  also,  as  in  the  ease  of  a 
domestie  corporation,  be  dispensed  with  by  proof 
of  facts  raising  an  estoppel  to  deny  its  existence, 
89  by  showing  that  a  contoact  was  made  by  or  with 
it  as  a  corporation.* 

[i  180]  6.  Proof  of  Corporate  Ezlstenca  in 
Oriminal  ProceedingB.  Although  on  a  prosecution 
for  a  crime  with  respect  to  the  property  of,  or 
otherwise  against,  an  alleged  corporation,  either 
domestio  or  foreign,  there  must  be  some  evidence 
of  eoiporate  existence  as  alleged,'  unless  there  is 
some  statute  dispensing  therewith,  as  in  the  case 
of  a  statute  requiring  the  cillegation  of  corporate 


Ml  SUte  ▼.  Carr,  6  N.  H.  367.  To 
Mune  effect  U.  S.  t.  Johns,  4  Dall. 
(D.  S.)  412.  1  L.  ed.  888.  26  F.  Caa. 
No.  1S.481.    1  Wash.  C.  C.   863. 

M.  Hammer  t.  Oarfleld  Mln.,  etc, 
Co.,  130  U.  S.  291.  9  set  S48.  32  L. 
cd.  964.  Compare  however  Milwau- 
kee Oold  Extraction  Co.  v.  Gordon, 
IT  Mont  S09.  96  P  996. 

96.  See  Society  for  Propagating 
Gospel  V.  Touns,  2  N.  H.  310;  St. 
Charles  Nat.  Bank  v.  De  Bemales,  1 
C.  k  P.  669.  12  BCL.  826. 

tal  Thna,  In  a  suit  by  a  forelgm 
Miuung  corporation  In  England, 
plaintiff  claimed  to  have  been  Incor- 
porated by  the  king:  of  Spain.  The 
8 roof  was  as  follows:  A  witness  pro- 
Dced  a  copy  of  a  charter  of  the  klnjr 
of  Spain  incorporating  this  bank. 
The  witness  stated  that  he  had  pro- 
cnrea  this  copy  from  the  office  of  the 
eonndl  of  Castile,  which  was  the 
proper  place  for  charters  of  this  kind 
to  be  kept,  and  that  he  had  examined 
this  copy  with  the  original  charter. 
A  translation  of  the  charter  was 
proved  and  put  In  evidence.  St. 
Charles  Nat.  Bank  v.  De  Bemales,  1 
C.  A  P.  669,  12  BCL  326.  See  also 
Society  for  Propagating  Gospel  v. 
toung,   2   N.  H.   310. 

9«.    Dundee   Mortg.,   etc.,   Inv.   Co. 
V.  Cooper.  26  Fed.  666. 
.W.    Knapp  V.  Strand,  4  Wash.  686, 
»0  P  1068. 

8a.  Rafferty  v.  State,  91  Tenn. 
US,  16  8W  728. 

.  98L  American  Ins.  Co.  v.  McClel- 
land, 184  III.  A.  881. 
,  1*  American  Ins.  Co.  v.  McClel- 
land. 184  III.  A.  881;  Bell  v.  Dowdy, 
1}  KyL  648;  Ntcoll  v.  Clark,  18  Misc. 
128.  34  NTS  169.  But  see  L«cke  v. 
Leonard  SUk  Co..  37  Mich.  479  (where 
it  is  stated  in  the  syllabus  that  the 
tact  of  tke  corporate  exlstenee  of  a 


company  may  be  found  from  the 
testimony  of  a  witness  that  from 
information  derived  from  the  com- 
pany in  doing  business  for  them, 
and  from  an  examination  of  what 
purported  to  be  their  articles  of  in- 
corjMration,  It  was  an  incorporated 
company  under  the  laws  of  another 
state,  but  these  tacts  do  not  appear 
from  the  opinion  of  the  court). 

b  ertalaal  eassa  see  infra  I  180. 

8.  liucas  v.  Georgia  Bank,  2  Stew. 
(Ala.)  147.  And  see  other  oases  in 
the  following  note.  See  also  supra 
t  176. 

3<  Ala.— liUcas  y.  Georgia  Bank,  8 
Stew.  147. 

Cal. — Cellulose  Package  Mfg.  Co. 
V.  Calhoun,  166  Cal.  «13,  187  P  838. 

Fla. — Duke  ▼.  Taylor,  87  Fla,  64, 
19  S  172,  68  AmSR  832,  31  LRA  484. 

111. — American  Ina  Co.  v.  McClel- 
land. 184  111.  A.  881;  Dean  v.  W.  B. 
Conkey  Co..  180  111.  A.  162  (evidence 
sufficient  to  establish  that  plaintiff 
was  a  de  facto  Kngilsh  corporation); 
American  Sales  Book  Co.  v.  Wemple, 
168  111.  A.  639. 

Ky. — ^Adams  v.  Com.,   6  SW  810.    . 

Mass. — Bangor/  Merchants'  Nat. 
Bank  v.  Qlendon  Co.,  120  Mass.  97; 
Barrett  v.  Mead.  10  Allen  337. 

N.  T. — ^Toledo  Bank  v.  International 
Bank,  21   N.   T.  642. 

b  edmlaal  pgrosaontioB  see  infra 
t  180. 

4.  Mount  v.  Com.,  1  Duv.  (Ky.)  90, 
1  Ky.  Op.  34B;  Bartlett  v.  Wilbur,  S3 
Md.  48S  (holding  that  under  a  stat- 
ute of  New  York  providing  that  a 
copy  of  any  certiflcate  of  Incorpora- 
tion filed  in  the  clerk's  office  of  the 
county  in  which  ^he  company's  busi- 
ness Is  to  be  carried  on.  and  certified 
by  the  county  clerk  to  be  a  true 
copy,  shall  be  received  in  all  courts 
as  presumptive  evidence  of  the  facts 


therein  stated,  such  copy  is  admis- 
Hible  in  Maryland  as  evidence  of  a 
company's  moorporatlon  in  New 
York);  Laflln,  etc..  Powder  Co.  v. 
Sinshelmer,  4<  Md.  816,  84  AmR  622 
(construing  W.  Va.  Code  o  64  |  10, 
under  which  the  alleged  corporation 
had  been  formed,  and  holding  that 
such  a  certiflcate  could  not  be  Im- 
peached collaterally  by  evidence 
aliunde). 
WaMoaal  iMMka   see   supra    (    178 


note  81  Jdl. 
S.    Cellulose  Package  Mfg. 
-    -  -     -•      i8f 


_   ,- _.  Co.  V. 

Calhoun,  166  Cat,  6f8,  187  P  288 
(holding  that  the  faot  that  the  con- 
tract forming  the  basis  of  an  Illi- 
nois judgment  In  favor  of  an  alleged 
Illinois  corporation  sued  on  In  Cali- 
fornia recited  that  plaintiff  was  a 
corporation  under  the  name  in  which 
it  sued,  and  the  judgment  thereon 
was  reoovered  in  that  name,  was 
sufficient  proof  of  plalntlfTs  corpo- 
rate capacity  and  that  it  was  oper- 
ating under  that  name);  Singer  Mfg. 
Co.  V.  Bennett,  28  W,  Va.  16.  See 
infra  {   234  et  seq. 

e.  U.  S.— U.  S.  V.  Johns,  4  Dall. 
412,  26  F.  Cas.  No.  16,481,  1  L.  ed. 
888 

CJolo. — Miller  v.  Peo.,  13  Colo.  166, 
21   P   1026    (receiving   stolen   goods). 

Iowa. — State  v.  Newland,  7  Iowa 
242,  71  AmD  444. 

N.  Y. — Johnson  v.  Peo..  4  Den.  864 
(larceny  of  bills  of  foreign  iMuik); 
Peo.  v.  Caryl,  12  Wend.  547,  3  Park. 
Cr.  326   (stealing  foreign  bank  bills). 

Wash. — State  v.,  Merchant,  48 
Wash.  69.  92  P  890. 

See  Krueger  v.  State,  (Tex.  Cr.) 
1»9  SW  629  (holding  that  the  fact  that 
defendant  made  deposit  to  the  credit 
of  himself  and  another  would  raise 
no  presumption  tluit  defendant  and 
such  other  person  were  a  corpora- 
tion). 
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existence  to  be  denied  under  bath/  it  is  generally 
sufficient  to  prove  a  de  facto  corporate  existence, 
and  this  may  be  prima  facie  shown  by  proving  a 
charter,  a  eertifycate  of  incorporation,  or  a  license 
to  do  business  in  the  state  and  user  under  it,*  by 
showing  ratification  or  recognition  of  the  alleged 


eorporati<m  by  aa  act  of  thov  l^^idatore,*  or  in 
most  jurisdictions  even  by  parol  evidence  of  incor- 
poiration  or  of  user  or  reputation  without  proving 
the  statute  or  instrument  of  ineoiporation  or  or- 
ganization thereunder,^"  even  though  a  statute 
makes  the   certificate  of   the   secretary  of  state 


7.  West  V.  State,  168  Ala.  1,  61  S 
S77  (holding  that  such  a  statute  was 
oonstitutlonal) . 

8.  Ark. — Blackwell  y.  State,  36 
Ark.   178. 

Cal. — Peo.  V.  Morley,  8  Cal.  A.  372, 
97  P  84  (Information  for  burning 
property  with  Intent  to  defraud  in- 
surance company). 

Conn. — State  v.  Byrne,  45  Conn. 
278  (Indictment  for  burning  a  build- 
ing with  Intent  to  defraud  an  insur- 
ance company).  

Kt. — ^Adams  V.  Com.,.  6  SW  310 
<emDesBlement:  foreign  corpora- 
tion)- Mount  v.  Com.,  1  Duv.  90,  1 
Ky.  Op.  845  (certificate  of  secretary 
oi  state  admissible  to  show  corpo- 
rate existence). 

Mass. — Com.  v.  C!arroll.  145  Mass. 
403,  14  NB  618  (throwing  missllea  at 
a  street  railroad  car);  Com.  v.  Bake, 
man,  105  Masa  68  (placing  obstruc- 
tion on  railroad  track). 

N.  C— State  v.  Shaw,  »2  N.  C.  768 
(forgery  with  intent  to  defraud  cor- 
poration).   , 

Or. — State  t.  Savage,  86  Or.  191, 
60  P  610,  61  P  1188  (larceny  from 
foreign  corporation). 

S.  D. — State  V.  Stevens,  16  S.  D. 
309,  92  NW  420  (Indictment  against 
a  bank  cashier  for  receiving  deposit 
after   the   bank's   insolvency). 

Tenn. — Rafferty  v.  State,  91  Tenn. 
665,  16  SW  728  (holding  that  the 
oeriifloate  of  the  state  insurance 
commissioner,  attached  to  a  pam- 
phlet copy  of  the  charter  of  Incor- 
.  poratlon,  that  a  foreign  corporation 
had  In  all  respects  complied  with 
'  the  law  and  was  authorized  to  trans- 
act business  in  the  state,  was  a  suf- 
ficient authentication  of  the  fact  of 
its  Incorporation  and  of  Its  charter 
for  thck  purposes  of  a  criminal  trial 
of  a  person  insured  by  it,  who  was 
'  charged  with  attempting  to  obtain 
money  from  it  by  false  and  fraud- 
ulent pretenses). 

Wyo. — Edelhoff  v.  State,  6  Wyo. 
19,  36  P  627  (embeszlement ;  by  parol 
evidence  as  to  the  county  In  which 
Che  alleged'  corporation  conducted 
its  business  and  by  the  original  cer- 
tiflcaite  filed  with  the  clerk  of  such 
county). 

See  generally  snpra  i  173;  Infra 
I  196. 

[a]  Speoial  eluurt«r,^(l)  Proof 
of  a  special  statute  chartering  a  cor- 
poration under  the  particular  name 
alleged  and  of  other  statutes  au- 
thorizing the  corporation  to  do  par- 
ticular acts,  and  the  act  of  the  rail- 
road commissioners  approving  the 
consolidation  of  the  corporation 
wltlt  another  corporation,  in  pursu- 
ance of  an  authority  conferred  upon 
them  by  statute  is  sufUclent  proof 
of  the  existence  of  the  corporation 
without  any  certificate  of  the  secre- 
tary of  state,  when  such  certificate 
is  not  required  by  statute.  Com.  v. 
Carroll,  146  Mass.  403,  14  NE  618. 
See  also  Cora.  v.  Bakeman,  105  Mass. 
63.  (2)  A  special  charter  exempli- 
fied under  the  seal  of  the  state  is 
sufnclent  to  show  existence  of  a  for- 
eign corporation  under  the  federal 
statute.  V.  a.  V.  Amedy,  11  Wheat. 
(U.  S.)  392,  6  L.  ed.  602;  U.  S.  v. 
Johns,  4  Dall.  (U.  S.)  412,  1  L.  ed. 
888.  26  F.  Cas.  No.  15,481.  See  also 
supra  i  179. 

9.  West  V.  Bute,  168  Ala.  1,  53  S 
277  (holding  that  where,  in  a  prose- 
cution for  larceny,  ownership  of  the 
stolen  goods  was  alleged  to  be  in  a 
railroad  corporation.  Spec.  Act  Dec. 
10.  1890  [Acts  (1890-1891)  p  164], 
recognizing  the  corporate  existence 
of    the    railroad    company,    was    ad- 

'  missible     under     defendant's     sworn 
plea,    required    by    statuta,    denying 


corporate  existence,  and  was  suffi- 
cient to  establish  a  prima  fade  case 
of  the  alleged  corporate  entity,  and 
to  discharge  the  burden  of  proof 
cut  on  the  state  by  the  sworn  plea) ; 
Boykin  V.  Stat*.  96  AVbl.  16,  11  8  166. 
See  also  supra  {{  74.  176. 

lO.  Ark. — Turner  v.  State,  109 
Ark.  332,  168  SW  1072:  Meara  v. 
State,  84  Ark.  136,  104  SW  1095 
(prosecution  for  making  false  en- 
tries In  books  of  banking  corpora- 
tion): Fleener  V.  State,  63  Ark.  98. 
23  SW  1   (embezzlement). 

Cal.— Peo.  V.  Dole.  122  CM.  486,  S5 
P  581,  68  AmSR  60  (forgery  of 
check);  Peo.  v.  Barrie,  49  Cal.  342 
(larceny);  Peo.  v.  Ah  Sam,  41  Cal. 
645  (counterfeiting  bank  bills);  Peo. 
v.  Hughes,  29  Cal.  257  (arson  to  de- 
fraud insurance  company);  Peo.  v. 
Prank,  28  Cal.  607  (forgery  of  draft 
on  corporation);  Peo.  v.  Panagolt, 
25  Cal.  A.  168,  164,  148  P  70  [clt 
Cyc];  Peo.  v.  Morley,  8  Cal.  A.  372, 
97  P  84  (arson  to  defraud  Insurance 
company). 

Colo. — ^Tolllfson  V.  Peo.,  49  Colo. 
219,  112  P  794  (larceny);  Perry  v. 
Peo.,  38  Colo.  23,  87  P  796  (larceny): 
Miller  V.  Peo.,  13  Colo.  166,  21  P  1026 
(receiving   stolen    goods). 

D.  C— Fields  V.  U.  S.,  27  App.  433 
[certiorari  den  206  U.  S.  292,  27  SCt 
543,  51  L..  ed.  807]  (embezzlement  by 
receiver   of   alleged   corporation). 

Fla. — Thalheim  v.  State,  88  Fla. 
169,  20  S  938  (embezzlement  from 
foreign  corporation);  Duncan  v. 
State,  29  Fla.  439,  10  S  816    (arson). 

Ga. — State  v.  Colvln.  R.  M.  Charlt. 
161  (holding  that  where  a  bank's 
charter  required  certain  acts  to  be 
.performed  oefore  It  should  be  con- 
sidered incorporated,  proof  that  Its 
bills  were  received  by  the  officers  of 
the  state  granting  the  charter,  in 
payment  of  public  debts,  and  that 
such  bills  were  in  general  eirculation 
in  the  state,  was  sufficient  evidence, 
on  an  Indictment  for  counterfeiting 
Its  bills,  that  the  conditions  of  in- 
corporation had  been  complied  wKh). 

111. — ^Peo.  V.  Buckman,  279  III.  348, 
116  NB  835  (receiving  stolen  prop- 
erty); Peo.  V.  Novlck,  266  111.  436, 
107  NE!  138;  Graft  v.  Peo.,  208  111. 
312,  70  KB  299  (conspiracy  to  obtain 
money  from  Insurance  company  by 
fraud);  Waller  v.  Peo.,  175  111.  221, 
61  NB  900  (larceny) ;  Kincald  v.  Peo., 
139  III.  218.  28  n43  1060  (burglary); 
Peo.  V.  Buckman,  204  111.  A.  63  (re- 
ceiving stolen  goods);  Whiteman  v. 
Peo.,  83  111.  A.  369  (obtaining  money 
from  corporation  by  false  pretenses). 

Ind.— Norton  v.  State,  74  Ind.  387 
(burglary);  White  v.  State,  69  Ind. 
273  (cutting  down  tree  on  land  of 
alleged  corporation);  Smith  V.  State, 
28   Ind.  321    (larceny). 

Kan. — State  v.  Thompson,  23  Kan. 
388,   83  AmR  166    (burglary). 

Ky. — Swann  v.  Com.,  169  Ky.  665. 
184  SW  868;  Morrow  v.  Com..  157 
Ky.  486,  163  SW  462  (embezzlement): 
Xiouisville,  etc.,  R.  Co.  v.  Com.,  164 
Ky.  293,  167  SW  369:  Morse  v.  Com., 
129  Ky.  294,  111  SW  714;  George  H. 
Goodman  Co.  v.  Com.,  99  SW  262,  80 
KyL  619. 

Mich. — Peo.  V.  Parsons,  105  Mich. 
177,   63   NW   69    (larceny). 

Miss. — Davis  V.  State,  108  Miss. 
710,  67  S  178.  [suggestion  of  error 
den   (MlBB.)   67     S  662]. 

Mo. — State  V.  Moreaux,  264  Mo. 
398,  162  SW  168  (embezzlement  from 
foreign  corporation);  State  v.  Jack- 
son, 90  Mo.  166,  2  SW  128  (forgery 
to  defraud  Insurance  company); 
State  V.  Cheeic,  68  Mo.  364  (embes- 
zlement);  State  v.  Phelan,  66  Mo.  A. 
648. 


Nebr. — Bloom  v.  State,  96  Nebr. 
710,  146  NW  966  (receiving  stolen 
goods);  Bralthwalte  v.  State,  28 
Nebr.  832,  46  NW  247   (larceny). 

N.  Y. — Johnson  v.  Peo.,  4  Den.  364 
(larceny  of  bills  of  foreign  bank)- 
Peo.  V.  Steams,  21  Wend.'  409  liia 
28  Wend.  6841  (forgery  of  foreign 
bank  biUa);  Peo.  v.  Davis,  21  Wend. 
309  (having  possession  of  counter- 
feit notes  of  foreign  bank);  Peo.  v. 
C3iadwick,  2  Park.  Cr.  161  (posses- 
sion of  counterfeit  bank  bills  with 
intent  to  defraud  the  bank). 

N.  C— Gulf  States  Steel  Co.  v. 
Ford.  173  N.  C.  195,  91  SB  844:  State 
V.  Turner,  119  N.  C.  841,  26  SB  810 
(conspiracy  to  defraud  foreign  cor- 
poration). 

Oh.— Burke  v.  State.  S4  Oh.  St.  79 
(burglary);  Calkins  v.  State,  18  Oh. 
St.  366,  98  AmD  121  (embezzlement); 
Reed  v.  State,  15  Oh.  217  (holding 
that  in  a  prosecution  for  counter- 
feiting the  paper  of  a  nonresident 
corporaition  or  uttering  the  same,  the 
existence  of  the  corporation  may  be 
proved  by  reputation);  Sasser  v. 
State,  13  Oh.  468  (possession  of 
counterfeit  foreign  bank  bills). 

R.  I. — SUte  V.  Habib,  18  R.  I.  668, 
SO  A  462  (holding  that  testimony  of 
a  witness  that  he  was  treasurer  and 
manager  of  the  corporation;  that  It 
was  created  under  the  laws  of  New 
York,  and  duly  organized  as  such  In 
that  state;  and  that  It  eleoted  offi- 
cers, held  meetings,  transacted  busi- 
ness, and  made  returns  under  Its 
charter  as  a  corporation,  sufficiently 
showed  the  existence  of  'Che  corpora- 
tion in  a  prosecution  for  receiving 
stolen  goods  belonging  to  it.  In  the  ab- 
sence of  evidence  to  the  contrary). 

Tenn.— State  v.  Misslo,  106  Tenn. 
218,  68  8W  216  (receiving  stolsn 
goods). 

Utah. — State  v.  Reese,  44  Utah  26S. 
140  P  126  (larceny):  State  v.  Brown, 
33  Utah  109,  93  P  52  (forgery  with 
Intent   to    defraud   a   corporation). 

Wash. — State  v.  PIttam.  32  Wash. 
137,   72  P  1042   (embezzlement). 

Wis.— Golonbieskl  v.  State.  101 
Wis.  883,  77  NW  189  (larceny) : 
State  V.  Cole,  19  Wis.  129,  88  AmD 
678  (uttering  counterfeit  bank  notes 
of  a  foreign  corporation), 

Bng. — Reg.  v.  Langton,  2  Q.  B.  D. 
296  (obtaining  money  of  corporation 
by   false  pretenses). 

[a]  Mr  emrsss  statntory  pr«vl- 
slonsa— (1)  By  general  reputation. 
Mears  v.  State,  84  Ark.  136,  104  SW 
1096;  State  v.  Thompson,  23  Kan. 
338,  33  AmR  166;  State  v.  Moreaux, 
254  Mo.  398,  162  SW  168;  State  v. 
Jackson,  90  Mo.  156,  2  SW  168;  State 
V.  Cheek,  63  Mo.  364:  State  v.  Reese, 
44  Utah  266,  140  P  126;  State  v. 
Brown,  33  Utah  109,  93  P  62.  (2) 
By  user.  Graff  v.  Peo.,  208  111.  312. 
70  NE  299;  Waller  v.  Peo.,  175  III. 
221.  61  NB  900;  Ktncaid  v.  Peo.,  139 
111.  213,  28  NE  1060;  Whiteman  v. 
Peo.,  83  111.  A.  369  (holding  that 
proof  that  the  alleged  corporation 
was  doing  business  under  the  nama 
of  "Grand  Pacific  Hotel  Company" 
was  sufUclent).     (3)   The  statute  ap- 

?>lles  to  foreign  as  well  as  to  domes- 
Ic  corporations  when  it  Is  not  lim- 
ited to  the  latter.  GraA  v.  Peo.. 
supra;  Kincald  v.  Peo.,  supra;  State 
V.  Moreaux,  supra. 

[b]  Direct  tMtimoay^— (1)  In 
proving  de  facto  corporate  existence 
by  parol  the  proof  must  be  of  repu- 
tation, and  not  by  the  direct  state- 
ment of  the  witness  that  the  alleged 
corporation  is  a  corporation.  Peo.  v. 
Dole,  122  Cal.  486,  55  P  681,  6S 
AmSR  50  [rev  in  banc  SI  P  946]: 
Peo.  V.  Struble,  276  III.  168,  113  NES 
938;  State  v.  Brown.  33  Utah  109,  92 
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prima  facie  evidence  of  incorporation,  if  it  does 
not  expressly  exclude  other  evidence."  Proof  of 
a  de  facto  corporate  existence  is  also  enfScient  in 
a  criminal  prosecntion  against  an  alleged  corpora- 
tion." And  in  some  eases  it  has  been  held  that 
judicial  notice  may  be  taken  of  the  existence  of  a 
corporation  created  by  a  public  law  of  the  state." 
However,  it  has  been  held  that  there  must  be  some 
evidence  of  organization  under  the  law,"  and  in 
other  eases  even  a  stricter  degree  of  proof  has 
been  required.^'  Of  course,  if  the  l^al  existence 
of  a  corporation  is  an  essential  element  of  the  crime 
charged,  the  fact  of  its  leg^  existence  is  material 
and  must  be  strictly  proved  in  Order  to  make  out 
any  crime,  and  it  must  be  proved  from  the  necof- 
sary  records  of  incorporation  aa  the  best  evidence, 
and  not  by  parol  evidence."  Where  the  existence 
of  a  municipal  corporation  comes  collaterally  in 
question  in  a  criminal  prosecution,  it  is  only  neces- 
sary to  show  a  de  facto  corporate  existence,  and  if 
the  state  permits  it  to  exist  and  to  exercise  corpo- 
rate funotions,  defendant  cannot  question  its  exist- 
ence." 
[}  181]    D.    Commenoement    and    Duration — ^1. 


Oormnimcameiit.  It  has  been  said  that  "the  lifp 
of  a  corporation  dates  from  its  otganixation.  «tnd 
not  from  the  time  it  begins  to  do  business ; "  "  but 
while  the  latter  part  of  this  statement  is  true,  the 
first  part  is  not  necessarily  so.  The  time  when  the 
existence  of  a  corporation  commences  depends  upon 
the  particular  statute  by  or  under  which  it  is 
created.  If  it  is  croated  by  a  sp>ecial ,  charter  in 
present  terms  and  without  imposing  conditions 
precedent,  corporate  existence  commences  as  soon 
aa  the  act  tsikes  effect  and  is  expressly  or  impliedly 
accepted;^'  but  if  the  act  requires  organization  or 
other  acts  as  conditions  precedent,  corporate  exist- 
ence commences  when,  and  only  when,  such  con- 
ditions, as  distinguished  from  all  conditions  sab- 
sequent,  are  substantially,  performed.'"  In  the  case 
oi  corporations  organized  under  a  general  law  the 
time  when  corporate  existence  commences  varies 
according  to  the  ierms  of  the  statute;  and  the  only 
general  rule  that  can  be  laid  down  is  that  it  com- 
mences ywhen,  and  only  when,  all  conditions  prece- 
dent prescribed  by  the  statute,  as  distinguished 
from  conditions  subsequent,  have  been  substan- 
tially complied  with.'*    It  may  commence,  accord- 


P  52  <so  holding  under  a  statute  al- 
lowing the  existence  of  a  corporation 
to  be  proved  In  a  criminal  case  b; 
general  reputation).  (2)  The  testi- 
mony without  objection  of  an  officer 
of  the  corporation  is  sufficient  to  es- 
tablish corporate  existence.  State  v. 
Larson,   S»  S.  D.  120.   163  NW  56«. 

[c]  Vaana^— In  a  trial  under  Kirhy 
lAg.  i  1^26,  for  making  a  false  entry 
In  a  banking  corporation's  books,  the 
corporation's  name  in  the  indictment 
may  be  shown  by  evidence  that  it 
was  known  by  such  name.  Meara  v. 
SUte,  84  Ark.  1S6.  104  SW  1096. 

11.  State  r.  Plftaur,  32  Wash. 
137,  72  P  1042;  BMelhofl  y.  State.  5 
Wyo.  19,  86  P  627.  And  see  supra 
i  170. 

IS.    See  Infra  {  i%i. 

13.  Lfonisville.  etc.,  R.  Co.  v.  Com., 
lU  Ky.  293,  1B7  SW  369. 

14l  State  V.  Murphy.  17  R.  I.  698, 
24  A  473,  16  LRA  6S0  (forgery  to 
defraud   corporation). 

U.  Stone  V.  State,  20  N.  J.  L.  401 
(counterfeiting  notes  of  incorporated 
foreign  bank;  lioldlnK  that  the  exist- 
ence of  the  foreign  corporation 
must  be  proved  by  the  production  of 
a  copy  of  the  act  of  Incorporation, 
authenticated  as  required  by  the  act 
of  congress  ragulating  th6  authenti- 
eation  of  records  to  be  used  In 
courts  of  other  states,  or  by  the  pro- 
duction of  a  sworn  copy) ;  Trice  v. 
State,  2  Head  (Tenn.)  B91'  (holding 
that,  on  a  prosecution  for  having 
possession  of  a  counterfeit  note  of 
an  Incorporated  bank,  the  corporate 
existence  of  the  bank  could  not  be 
proved  by  parol  evidence,  but  only 
by  the  written  instrument  of  Incor- 
poration required  by  the  statute  or 
a  certified  copy  of  the  same);  Jones 
V.  state;  5  Sneed  (Tenn.)  346  (hold- 
ing that  where  an  Indictment  for 
passing  counterfeit  bank  notes  al- 
leged the  existence  In  another  state 
or  the  banking  corporation  whose 
bills  were  counterfeited,  it  was  neces- 
««Ty  on  the  trial  to  produce  In  evi- 
dence an  authenticated  copy  of  the 
charter  of  said  bank,  or  a  nook  pur- 
porting to  be  the  public  statutes  of 
the  state  in  which  the  charter  was 
printed). 

.  16.  State  V.  Merchant,  48  Wash. 
»».  74,  92  P  890  (where  the  prose- 
cution was  under  a  statute  making  It 
a  crime  for  an  officer  of  a  corpora- 
tion to  make  a  fraudulently  exag- 
gerated statement  or  report  to  the 
stockholders  or  other  persons  deal- 
ing with  the  corporation,  etc.,  and 
where  the  court  said:  "One  of  the 
material  allegationa  of  the  informa- 
uon  la  that  the  concern  with  which 
Adams   was  dealing  was  a  corpora- 


tion. The  fact  was  a  particularly 
material  one  at  the  trial,  for  the 
reason  that  if  the  concern  had  not 
a  corporate  capacity,  no  crime  wa6 
committed  under  the  terms  of  the 
statute.  The  only  proof  of  the  cor- 
porate capacity  was  the  oral  testi- 
mony admitted  over  appellant's  ob- 
jection. We  think  the  proof  of  so 
material  a  fact  which  must  peculiarly 
rest  in  a  higher  class  of  testimony 
should  have  been  made  from  the 
necessary  records  as  the  best  evi- 
dence. In  this  regard  we  think  the 
court  erred"). 

17.  State  v.  Fuller.  96  Mo.  165,  9 
SW  683  (assault  on  marshal  of  mu- 
nicipality). 

BTldetioe  of  la«onoratlom  ransr- 
•Uy  see  Municipal  CTorporatlons  [28 
Cyc  178]. 

18.  Hanna  V.  International  Pe- 
troleum Co(,   23   Oh.   St.    622,   626. 

l».  U.  S.— W.  L.  Wells  Co.  v.  Gas- 
tonla  Cotton  Mfg.  Co.,  198  U.  S.  177, 
2B  set  640,  49  L.  ed.  1003  (corpora- 
tion under  a  Mississippi  statute). 

Ala.-— Lehman  v.  Warner,  61  Ala. 
45S: 

Ark. — McDonald  v.  Shaw,  81  Ark. 
236.  98  SW  962;  Little  Rock,  etc.,  R. 
Co.  v.  Little  Rock,  etc.,  R.  Co.,  36 
Ark.  663;  Blackwell  v.  State,  36  Ark. 
178;  Hammett  v.  Little  Rock,  etc.,  R. 
Co.,  20  Ark.   204. 

Del. — Logan  v.  McAllister,  2  Del. 
Ch.   176. 

Ga. — Atlanta  v.  Gate  City  Gas 
Light  Co.,  71  Ga.  106. 

Ida. — Boise  City  Canal  Co.  v.  Plnk- 
hara,  1  Ida.   790. 

111. — Chlniquy  v.  Catholic  Bishop, 
41   111.   148. 

Ind.-:-Stoops  V.  Qreensburgh.  etc., 
Plank-Road  Co.,  10  Ind.  47:  Judah  v. 
American  Live  Stock  Ins.  Cp.,  4  Ind. 
333. 

Md. — ^Hammond  v.  Straus,  53  Md. 
1:  Frederick  Female  Seminary  v. 
State,   9  Gill  379. 

Mich. — Toledo,  etc,  R.  Co.  v.  John- 
son.  49  Mich.   148,  IS   NW  492. 

Miss.— Perkins  v.  Sanders,  66  Miss. 
738. 

Mo." — St  Joseph,  etc.,  R.  Co.  v. 
Shambaugh,  106  Mo.  667,  17  SW  581. 

N.  J. — Union  Water  Co.  v.  Kean, 
52  N.  J.  Eq.  Ill,  27  A  1016  [rev  on 
other  grounds  62  N.  J.  Bq.  81i,  31  A 
282,   46  AmSR  638]. 

N.  T. — Brouwer  v.  Appleby,  S  N. 
Y.  Super.  168;  Johnson  v.  Bush,  3 
Barb.  Ch.  207. 

N.  C.-'-iSeaboard  Air  Line  R.  Co.  v. 
Olive,  142  N.  C.  267,  66  SB  263. 

R.  I. — Hughesdale  Mfg.  Co.  v. 
Vanner,  12  R.  I.  491. 

S.  C— Cheraw,  etc.,  R.  (3o.  v. 
White,  14  S.  C.  SL 


Wis. — Burhop  V.  Milwaukee,  21 
Wis.   257. 

80.  U.  S. — Dartmouth  College  v. 
Woodward,  4  Wheat  618,  4  L.  ed. 
629. 

111. — McCartney  v.  Chicago,  etc.,  R. 
Co.,  112  111.  611. 

Md. — Glymont  Impr.,  etc.,  Co.  v. 
Toler,  80  Md.  278,  30  A  661:  Lyons 
V.  Orange,  etc.,   R,  Co.,   32  Md.   18. 

Miss. — Mississippi  Arts,  etc.,  Soc.  v.      { 
Musgrove,  44  Miss.  820,  7  AmR  723. 

Mo. — St.  Joseph,  etc,  R.  Co.  v. 
Shambaugh,  106  Mo.  557,  17  SW  SSI; 
Granby  Mln.,  etc.,  Co.  v.  Richards, 
96  Mo.  106,  8  SW  246;  Columbia  Bot- 
tom Levee  Co.  v.  Meier,  39  Mo.  63. 

N.  Y.— Peo.  V.  Bowen.  30  Barb.  24 
[rev  on  other  grounds  21  N.  Y.  5171; 
Oocker  v.  Crane,  21  Wend.  211,  24 
AmD  228;  Walker  v.  Devereauz,  4 
Paige  229. 

N.  C— Benbow  v.  Cook.  116  N.  C. 
324,   20   SB   453,    44  AmSR   464. 

Oh. — Hahna  V.  International  Pe- 
troleum Co.,  23  Oh.  St.  622;  Ashta- 
bula, etc.,  R.  Co.  V.  Smith,  16  Oh.  St 
328. 

Pa. — Philadelphia  v.  Lombard,  etc, 
Pass.  R.  Co.,   4   Brewst   14. 

Tex. — Qulnlan  v.  Houston,  etc.,  R. 
Co..  89  Tex.  366,  34  SW  738;  Wil- 
liams V.   State,    23   Tex.   264. 

Wis. — Atty.-Gen.  v.  Chicago,  etc, 
R.   Co.,   36   Wis.   426. 

See  also  supra  SI   93,  97,  103. 

ai.  U.  S.— W.  L.  Wells  -Co.  V. 
Gastonla  Cotton  Mfg.  Co.,  198  U.  S. 
177,  26  set  640,  49  L.  ed.  1003  (Mis- 
sissippi statute);  Ryland  v.  Hollin- 
ger,  117  Fed.  216,  64  CCA  248  (Mis- 
souri statute). 

Cal.— Wall  V.  Mines.  180  Cal.  27,  62 
P  386;  Mokelumna  Hill  Canal,  etc, 
Co.  V.  Woodbury,  14  <2al.  424,  74  Am 
D  668. 

Conn.— Chleppo  v.  Cbieppo,  8S 
Conn.  238,  90  A  940;  Scholfield  Gear, 
etc.,  Co.  V.  Scholfleld,  71  Conn.  1,  40 
A   1046. 

Ga. — Powers  v.  Brunswlck-Balke- 
Collender  Co.,  19  Ga.  A.  706,  91  SB 
■  1062;  Michael  Bros.  Co.  v.  Davidson. 
3  Ga.  A.  752,  60  SB  362. 

»,^li.~:^*°^®„^'  ^a»f«.  '2  111.  397: 
Merrick  v.  Consumers'  Heat  eto« 
Co.,   Ill   111.  A    163. 

Ind. — ^Athertcn  v.  Sugar  Creek,  etc. 
Tump.  Co.,  67  Ind.  334;  Chase  v. 
Arctic  Ditchers,  43  Ind.  74;  Brook- 
ville,  etc.  Tump.  Co.  v.  McCarty,  8 
Ind.  392,  66  AmD  768. 

Kan. — Murdock "  v.  Lamb,  98  Kan. 
867.  142  P  961;  CThicago,  etc..  R.  Co. 
v.  Stafford  Ctounty,  36  Kan.  121,  12 
P  693;  Massey  v.  Paola  Citizens' 
Bldg.,  etc,  Assoc  22  Kan.  624;  Hunt 
v.  Kansas,  etc.,  Brlds     ~  ~ 
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ing  to  the  scheme  and  provisions  of  th«  particular 
st&ti^te,  when  a  charter  is  g^ranted  and  the  corpora- 
tion is  organized;"  when  a  charter,  certificate  of 
incorporation,  letters  patent,  or  license  is  duly 
issued  by  the  secretary  of  state  or  other  officer  as 
prescribed  by  the  statute;**  when  a  decree  of  in- 
corporation is  filed  ;**  when  the  certificate  of  incoir- 
poration  is  filed  in  the  of&ce  of  the  secretary  of 
state  or  other  public  office  prescribed  by  the  stat- 
ute;** when  the  charter  is  approved  by  tiie  proper 
office  or  officers,  or  both  approved  and  enrolled;** 
when  the  certificate  of  incorporation  is  approved 
by  the  secretary  of  state;*'  when  a  charter  is  ap- 
proved by  the  governor,  and  his  approval  is  cer- 
tified by  the  secretary  of  state  under  the  great 


seal  of  the  state;**  when  the  charter  or  articles  of 
association  are  filed  or  recorded  in  the  particular 
office  pr  offices  prescribed  by  the  statute;**  when 
the  corporation  is  duly  organized  and  the  tax  or 
fee  required  by  statute  is  paid;*"  or  when  other 
conditions  precedent  prescribed  by  the  statute  are 
fulfilled.'^  What  are  conditions  precedent  to  ac- 
quiring corporate  existence  and  what  constitutes  a 
sufficient  compliance  therewith  has  already  been 
considered." 

[i  182]  2.  I>nration.<"  As  has  already  been 
stated,  one  of  the  attributes  of  a  corporation  is 
that  of  perpetual  succession,  and  if  the  period  of 
its  existence  is  not  limited  it  will  exist  indefinitely 
ly^d  until  it  is  legally  dissolved.**    But  the  period 


Ky. — Cincinnati  Cooperage  Co.  v. 
Bate,  96  Ky.  3S6.  26  SW  538.  16  KyL 
626,  49  AmSR  300;  Walton  T.  Riley, 
8S  Ky.  413,  8  BW  606,  9  KyL  29. 

Md. — National  Shutter  Bar  Co.  ▼. 
Zimmerman,  110  Md.  818,  78  A  19; 
Glymont  Impr.,  etc,  Co.  v.  Toler,  SO 
Md.  278,  30  A,  651;  Hager  v.  Cleve- 
land,   36   Md.    476. 

Mass. — Priest  v.  Bssex  Hat  Mfgr. 
Co.,  116  Mass.  380;  Bawes  v.  Anglo- 
fiazon  Petroleum  Co.,  101  Mass.  885; 
Mjerrick  v.  Reynolds  Engine,  etc., 
Co.,  101  Mass.  381;  Boston  Acid  Mfg. 
CtL  V.  Morlng,  16  Gray  211. 

Mich. — Gal V in  V.  Detroit  Steering 
Wheel,  etc,  Co.,  176  Mich.  569.  142 
NW  742;  Newcomb-Bndlcott  Co.  v. 
Fee,   167  Mich.   674,  133  NW  640. 

Mo. — ^Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  Queen  City 
Furniture,  etc,  Co.  v.  Crawford,  127 
Mo.  356,  30  SW  163;  Granby  Min., 
etc,  Co.  V.  Richards,  95  Mo.  106,  8 
SW  246;  Richardson  v.  Pitts,  71  Mo. 
128;  Hurt  v.  Salisbury,  66  Mo.  310; 
Van  Noy  v.  Central  Union  P.  Ins.  Co.. 
168  Mo.  A.  287,  158  SW  1090;  State 
V.  American  Medical  College,  69  Mo. 
A.  264  (from  date  of  filing  of  decree 
of  incorporation  of  educational  cor- 
poration). 

Mont. — ^Merges  v.  Altenbrand,  45 
Mont  865,  123  P  21. 

N.  T. — ^Demarest  v.  Flack,  128 
N.  T.  205,  28  NB  646,  13  LRA  854 
[afC  16  Daly  837,  11  NYS  83];  New 
York  Cable  Co.  v.  New  York.  104 
N.  Y.  1,  10  NB  332;  Card  v.  Moore, 
68  App.  DIv.  327,  74  NYS  18  [aft  173 
N  Y.  598  mem,  66  NB  1105  mem]; 
Chllds  T.  Smith,  65  Barb.  45.  38 
HowPr  328  [rev  on  other  grounds  46 
N.  Y.  34];  Palmer  v.  Lawrence,  5 
N.  Y.  Super.  161  [aft  6  N.  Y.  389]; 
Valk  V.  C&andali;  1  Sandf.  Ch.  179. 

N.  C— Benbow  v.  Cook,  115  N.  C. 
324,  20  SB  468,  44  AmSR  454. 

Oh. — ^Ashtabula,  etc.,  R.  Co.  v. 
Smith,  15  Oh.  St.  328;  Brush  Blectrlc 
Light  Co.  V.  Jones  Brothers  Electric 
Co.,  10  Oh.  Dec  (Reprint)  767,  23 
CincLBul  329;  State  v.  Robinson,  9 
Oh.  Dec  (Reprint)  388,  12  CincLBul 
269. 

Pa. — Tonge  v.  Item  Pub.  Co.,  244 
Pa.  417,  91  A  229;  Braddock  v.  Penn 
Water  Co.,  189  Pa.  379,  42  A  16; 
Ouckert  v.  Hacke,  169  Pa.  803,  28  A 
249;  Society  for  Visitation  of  Sick 
y.  Com.,  62  Pa.  126,  91  AmD  139 
(holding  that,  under  the  statutes  of 
Pennsylvania,  where  articles  of  as- 
.soclatlon  had  been  approved  by  the 
attorney-general  and  the  supreme 
court  of  the  state  and  duly  enrolled^ 
such  association  became  a  corpora- 
tion and  Its  articles  could  not  be  col- 
laterally questioned);  Rathbope  v. 
Tioga  Nav.  Co..  2  Watts  &  S.  74 
(from  Issue  of  letters  patent  by  the 
governor);  Armstrong  Water  Co.  v. 
Rayburn  Water  Co.,  24  Pa.  Co.  13. 

Philippine. — Mead  v.  McCullough, 
21  Philippine  95. 

S.  D. — Superior  Lodge  D.  H.  v.  Van 
Camp,  (S.DJ  166  N.  W.  545;  Singer. 
Mfg.  Co.  v.  Peck,  9  S.  D.  29,  67  NW 
947. 

Tenn. — Brewer  v.  State,  7  Lea  682. 

Tex. — Jefferson  Nat.  Bank  v.  Texas 


Inv.  Co.,  74  Tex.  421,  12  SW  101; 
De  Soto  Bank  v.  Reed,  60  Tex.  Civ, 
A.   102.   109.   109   SW  256   [cit  CycT. 

Wash. — Bash  v.  Culver  Gold  Min. 
Co..  7  Wash.  122,   34  P  462. 

Wis. — Sentinel  Co.  v.  A.  D.  Melsel- 
bach  Motor  Wagon  Co..  144  Wis.  224, 
128  NW  861,  140  AmSR  1007.  82 
LRANS  436;  Badger  Paper  Co.  v. 
Rose,  95  Wis.  146,  70  NW  803,  87 
LRA    162. 

(a]  Condition  nitaagvant^^rhe 
corporation,  under  some  statutes, 
comes  into  existence  before  flUng  the 
certificate,  filing  the  certificate  be- 
ing required  as  evidence  of  the  cor- 
porate existence,  which  dates  from 
the  time  fixed  in  the  certificate. 
Vanneman  v.  Young,  62  N.  J.  L.  403, 
20  A  53;  Probst  v.  Presbyterian 
Church  Bd.  of  Domestic  Missions,  3 
N.  M.  237,  6  P  702  [rev  on_  other 
grounds  129  U.  8.<182,  9  SCt  263,  32 
L.  ed.   6421. 

9a.  Michael  Bros.  Co.  v.  Davidson. 
8  Qa.  A.  763,  60  SB  862;  and  other 
cases  infra  this  section.  See  also 
supra  fl  149.   153. 

93.  U.  S. — ^Ryland  v.  HolHnger, 
117  Fed.  216,  64  CCA  248  (Missouri 
statute). 

Cal.— Wall  V.  Mines,  130  Cal.  27, 
62  P  886. 

III.— Stowe  V.   Flagg,   72   111.   397. 

Kan. — Massey  v.  Citizens'  Bldg., 
etc.,  Assoc,  22  Kan.  624. 

Mo. — ^Williams  V.  Everett,  200  SW 
1045;  Boatmen's  Bank  v.  Gillespie, 
269  Mo.    217,   108  SW  74. 

Mont. — Merges  v.  Altenbrand,  45 
Mont.  356,  123  P  21. 

Ont. — Campbell  v.  Taxicabs  Ver- 
ralB,  Ltd.,  27  Ont.  L.  141,  4  OntWN 
28,   23   OntWR   6,   7   DomLR   91. 

See  also  supra  i  149. 

"The  corporate  existence  be^an 
with  the  Issue  of  the  certificate 
.  .  .  which  entitled  It  to  the  fran- 
chise vested  In  such  corporation  by 
the  statutes  of  the  state  and  en- 
titled the  signers  of  the  articles  of 
association  to  all  the  privileges  and 
charged  them  with  all  the  duties 
prescribed  In  said  laws."  Williams 
v.  Everett,   (Mo.)   200  SW  1046,   1050. 

94.  State  v.  American  Medical 
College,  69  Mo.  A.  264  (date  of  filing, 
and  not  of  rendition,  of  decree  of 
incorporation).     See  also  supiia  S  162. 

96.  Hunt  V.  Kansas,  etc..  Bridge 
Co.,  11  Kan.  412;  Hager  v.  Cleveland. 
86  Md.  476;  Queen  City  Furniture, 
etc.,  Co.  V.  Crawford,  127  Mo.  366, 
SO  SW  163;  Richardson  v.  Pitta,  71 
Mo.  128;  Hurt  v.  Salisbury,  56  Mo. 
310;  CSiase  v.  Lord,  77  N.  Y.  1; 
Palmer  v.  Laurence,  6  N.  Y.  Super. 
161  [aff  5  N.  Y.  3891;  Valk  v.  Oran- 
dall,  1  Sandf.  Ch.  (N.  Y.)  179.  See 
also   supra   {    162. 

[a1  In  OowMvttcut,  although  Gen. 
St  {  1947,  provides  that  a  corpora- 
tion shall  not  commence  business 
until  its  certificate  Is  lodged  In  the 
proper  recording  office,  it  has  a 
qualified  existence  from  the  date  of 
the  first  meeting  at  which  directors 
are  to  be  elected  and  by-laws  to  be 
adopted;  and  consequently  fraudu- 
lent misrepresentations  made  to  Its 
directors     after  -  its     first     meeting. 


which  are  the  inducement  to  the 
corporation's  entering  into  a  contract 
after  It  Is  entitled  to  commence 
business,  give  it  a  cause  of  action. 
Scholfleld  Gear,  etc.,  Co.  v.  Schol- 
field,   71  Conn.   1,  40  A  1046. 

as.  Society  for  Visitation  of  Sick, 
etc.  V.  Com.,  52  Pa.  126,  91  AmD  139. 
See  also   stipra   H    148,   162. 

97.  CKleppo  V.  Chieppo,  88  Conn. 
233.  90  A  940.     See  also  supra  i  148. 

98.  W.  L.  Wells  Co.  v.  Gastonla 
Cotton  Mfg.  Co.,  198  U.  S.  177.  28 
SCt  640,  4$  L.  ed.  1003  (Mississippi 
statute).     See  also  supra   9   148. 

99.  Cal. — Mokelumne  Hill  Canal, 
etc.,  Co.  v.  Woodbury,  14  C^l.  424,  73 
AmD  658.  , 

.  Ind. — Atherton  v.  Sugar  Creek, 
etc.,  Tump.  Co.,  67  Ind.  384:  Chase 
V.  Arctic  tJitchers,  43  Ind.  74. 

Mich.— Newcomb-Endicott  Co.  v. 
Fee,   167   Mich.   574,   133  NW  540. 

Oh. — State  v.  Robinson,  9  Oh.  Dec. 
(ReprintV  383,   12   CincLBul   269. 

Tex. — Jefterson  Nat.  Bank  v.  Texas 
Ins.  Co.,  74  Tex.  421.  12  SW  101; 
De  Soto  Bank  v.  Reed,  50  Tex.  Civ. 
A.   102    109,  109  SW  256   [cit  Cyc]. 

Wash. — Bash  v.  Culver  Gold  Min. 
Co.,    7    Wash.    122,    34    P   462. 

Wis. — Sentinel  Co.  v.  A.  D.  Meisel- 
bach  Motor  Wagon  Co.,  144  Wis.  224. 
128  NW  861,  140  AmSR  1007,  32 
LRANS  436;  Badoer  Paper  Co.  v. 
Rose,  96  Wis.  146.  70  NW  802,  «7 
LRA  162.     See  also  supra  %  162. 

30.  National  Shutter  Bar  Co.  v. 
Zimmerman,  110  Mo.  313,  73  A  19. 
See  also  supra  ij  153,  157. 

31.  See  supra,  this  section  note 
20. 

33.  See  supra  {{  97  et  seq,  111- 
168. 

33.  Btatement  of  dnzaUon  In  aztl^ 
oles,  oertlfloate,  or  ohartar  see  supra 
i   138.        . 

BlfltLt  to  Mnretae  tnuuihiaea  or 
privUsges  •■  aSMttsd  by  duration  ot 
ooxporat*  »-x1st«no»  see  Infra  XIV,  A. 

34.  U„  S. — Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  666,  19  1^ 
ed.  1029;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  678,  4  L.  ed.  629; 
Falconer  v.  Campbell,  8  F.  Cas.  No. 
4,620,  2  McLean  195;  Southern  Pac. 
R.  Co.  V.  Orton,  22  F.  Cas.  Mo. 
13,188a,    32    Fed.    467,   6   Sawy.    157. 

Ala. — Davis  v.  Memphis,  etc..  R. 
Co.,   87  Ala.    633,   6   S   140. 

Ark. — Mahoney  v.  State  Bank.  4 
Ark.  620. 

Oonn. — Fuller  v.  Plainfleld  Aca.- 
demic  School,  rConn.  532. 

Kan.— State  v.  Stormont  24  Kao. 
686. 

Mass. — Roxbury  v.  Boston,  etc.,  R. 
Corp.,  6  Cush.  424;  Boston  Overseers 
of  Poor  v.  Sears,  22  pick.  122. 

Mo. — State  v.  Westminster  Col- 
lege, 176  Mo.  62,  74  SW  990;  Bta.te 
V.  Ladles  of  Sacred  Heart,  99  Mo. 
533,  12  SW  293,  6  LRA  84;  Fairchild 
V.   Masonic  Hall  Assoc,   71  Mo.   526. 

Mont. — ^Barnes  y.  Smith,  48  Mont. 
309,  137  P  641. 

N.  J. — M.  Redgrave  Co.  v.  Red- 
grave,  (Ch.)    71   A  147. 

N.  Y. — Farmers'  L.  ft  T.  Co.^  v 
Clowes,  3  N.  Y.  470;  Niagara  County 
V.    Feo.,    7    Hill    504;    Peo.    v.    Water- 
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CORPORATIONS 


[14  C.JO     179. 


of  a  corporation's  existence  may  be  limited  by  its 
charter  or  by  a  general  constitutional  or  statutory 
provision,  and  the  expression  "perpetual  succes- 
sion" means  merely  a  potential,  and  not  an  actual, 
perpetuity ;  a  capacity,  as  contradistinguislied  from 
partnerships  and  other  voluntary  associations,  to 
continue  in  existence  indefinitely,  subject  to  con- 
stitutional or  statutory  limitations,  notwithstandiig 
the  withdrawal  or  death  of  any  of  its  members. 


and  therefore  a  corporation  wlU  rcontinTie  to  exist, 
unless  previously  dissolved,'*  during,  but  not-bfei 
yond,  the  period  to  which  its  existence  is  limited 
by  its  charter  or  by  a  general  constitutional  Or 
statutory  provision."  The  term  of  existence  of  a 
corporation  is  not  affected  by  the  fact  that  for  sevr 
eral  years  prior  to  the  time  when  it  acquired  a 
legal  corporate  existence  it  acted  as  a  corporation 
de  facto.**. 


town,    1    Hill    616,    26    Wend.    686; 
Thomas  V.  Dakin,  22  Wend.  9. 

Oh.— Cronln  v.  Potters'  Co-op.  Co., 
11  Oh.  Dec  (Reprint)  748,  29  Clnct. 
Bui  G2. 

Tex- — Steadman  v.  M^BrnhantB', 
etc..  Bank.   69  Tex.  60,  6  SW  676. 

B!ng. — Gray  v.  Trinity  College, 
Dublin,  [1910]  1  Ir.  870;  8<  Black- 
stone  Comm.  p  37. 

See  supra  if  4,  6. 

3S.  State  v.  Scott  County  Mac- 
adamized Road  Co.,  207  Mo.  64,  74, 
105  SW  762,  13  AnnCas  666:  State 
v.  Payne.  129  Mo.  468.  31  SW  797, 
il  LRA.  676;  Peo.  v.  Watertown,  1 
Hill  (N.  Y.)  616.  26  Wend.  686; 
Kehr's  Pet.,  23  Pa.  Co.  460.  And  see 
other  cases  Infra  note  87. 

[a]  OozporatloBa  are  sot  Immo^ 
tail  Chancellor  Kent  says:  "It  Is 
sometimes  said  that  a  'corporatlon>,ls 
an  Immortal  as  well  as  an  invisible 
and  Intangible  beinK.  But  the  Im- 
mortality ot  a  corporation  means 
only  its  capacity  to  take  in  perpetual 
succession  so  longr  as  the  corpora- 
tion exists.  It  is  so  far  from  being 
immortal,  that  it  is  well  known 
that  most  of  the  private  corpora- 
tions recently  created  by  statute  are 
limited  in  duration  to  a  few  years. 
There  are  many  corporate  bodies 
that  are  without  limitation,  and, 
consequently,  capable  of  continuing 
so  lonar  as  a  succession  of  individual 
members  of  the  corporation  remains 
and  can  be  kept  up."  2  Kent.  Comm. 
V  267;  Peo.  v.  Wayman,  266  111.  161, 
99  NE  941;  Bredell  v.  Kerr,  242  Mo. 
317,  147  SW  106:  State  v.  German 
Mut.  L.  Ins.  Co.,  222  Mo.  84,  123  SW 
19.  19  AnnCas  IZlo;  Boatmen's  Bank 
T.  Gillespie,  209  Mo.  217,  108  NW  74; 
Geneva  Mineral  Sprines  Co.  v.  Cour- 
sey,  46  App.  Div.  268,  61  NTS  98 
[reh  den  47  App.  Div.  634  mem,  62 
trys   1137   memf. 

3S.  Modes  of  dlMWlntton  see  in- 
fra XVIII. 

37.  U.  S. — St.  Clair  County  Tump. 
Co.  T.  Illinois,  96  U.  S.  63,  24  L.  ed. 
(61. 

Cal. — Peo.  V.  Auburn,  etc.  Tump. 
Co.,  122  Cal.  336.  66  P  10. 

Colo. — Peo.  V.  Cheeseman,  7  Colo. 
376.  3  P  716. 

Fla. — Atlantic  etc.,  R.  Co.  v.  Al- 
len, 15  Fla.  637. 

III.— Peo.  V.  Wayman,  266  III.  161, 
99  NE  941. 

Ind.-M::iark  v.  American  Cannel 
Coal  Co.,  166  Ind.  213,  73  NB  1083, 
112  AmSR  217. 

Kan. — Maryaville  Inv.  Co.  v.  Mun- 
son,  44  Kan.  491,  24  P  977;  SUte  v. 
Stormont,  24  Kan.  686;  Krutz  v. 
Faola  Town  Co.,  20  Kan.  397. 

Ky. — ^Home  Bids.  Assoc,  v.  Bruner, 
134  Ky.  861,  120  SW  306;  Com.  v. 
Cain,  14  Bush  626. 

La. — New  Orleans,  etc.,  R.  Co.  v. 
New  Orleans,   34  La.  Ann.  429. 

Mich. — Atty.-Qen.  y.  Gay,  162 
Mich.  612,  127  NW  814;  Atty.-Qen. 
▼.  Perkins,  73  Mich.  803,  41  NW  426. 

Mo. — State  v.  German  Mut.  L.  Ins. 
Co.,  224  Mo.  84.  123  SW  19.  19  Ann 
Cas  1210;  State  v.  Cape  Olrardeau, 
etc..  Gravel  Road  Co.,  207  Mo.  86,  106 
8W  761;  SUte  v.  Scott  County 
Macadamized  Road  Co.,  207  Mo.  64, 
10$  SW  762,  13  AnnCas  666;  State  v. 
lAulslana,  etc..  Gravel  Road  Co.,  187 
Mo.  439.  86  SW  170;  State  v.  Le- 
sneur,  141  Mo.  29,  41  SW  904;  State 
V.  Hannibal,  etCj^Gravel  Road  Co., 
138  Uo.  332,  89  SW  910,  36  L.RA  457; 
State  y.  Payne,  129  Mo.  468,  31  SW 
797,  23  L.RA  676;  Fairchild  v.  Ma^ 
•oolc  Hall  Assoc,  71  Mo.  626;  State 
▼.  Ironislana,  etc.  Gravel  Road  Co., 


116  Mo.  A.  176,  92  SW  163;  Scanlan 
v.  Crawshaw,   6   Mo.  A.  337,  344. 

Mont. — Merges  v.  Altenbrand,  46 
Mont.   365,  123  P  21. 

N.  T>— Farmers'  Li.  &  T.  Co.  v. 
Clowes,  8  N.  Y.  470«  Farmers'  L.  ft 
T.  Co.  V.  Perry,  3  Sandf.  Ch.  339. 

Oh. — Cronin  v.  Potters'  Co-op.  Co., 
11  Oh.  Dec  (Reprint)  748,  29  CincL 
Bui  62. 

Pa.— Kehr's  Pet.,  23  Pa.  Co.  460. 

Tex. — Steadman  v.  Merchants', 
etc.,  Bank,  69  Tex.  60,  6  SW  676. 

Va. — Supreme  Liodge  K.  P.  v.  Wei- 
ler,  93  Va.  606.  26  SE  891. 

And  see  other  cases  infra  this  note 
and  infra  XVIII. 

[a]  Oonstmotlon  of  '  atotntea^— 
(1)  "Perpetual  succession"  means 
generally  "continuous  succession," 
Stats  v.  German  Mut.  L.  Ins.  Co., 
224  Mo.  84,  123  SW  19,  19  AnnCas 
1210;  Niagara  County  v.  Peo.,  7  Hill 
(N.  T.)  604;  Peo.  v.  Watertown,  1 
Hill  (N.  T.)  616,  26  Wend.  686; 
Kehr's  Pet.,  23  Pa.  Co.  460.  And  see 
other  cases  supra  and  infra  this 
note.  (2)  Where  the  term  of  exist- 
ence of  a  corporation  is  limited  by 
its  charter  to  twenty  years,  the  cor- 
poration ceases  to  exist  de  }ure  and 
de  facto  at  the  end  of  such  period, 
notwithstanding  the  fact  that  the 
charter  says  that  the  incorporators 
shall  have  "perpetual  succession." 
State  y.  Scott  County  Macadamised 
Road  Co.,  207  Mo.  64,  106  SW  762,  13 
AnnCas  666;  Kehr's  Pet.,  23  Pa.  Co. 
460.  And  see  other-cases  supra  this 
note.  (3)  So,  where  there  Is  a  gen- 
eral law  limiting  the  duration  of 
corporation's,  special  creative  acts 
must  be  construed  with  reference 
thereto,  unless  a  contrary  intention 
is  clearly  shown;  and  therefore  the 
words  "perpetual  succession,"  in  the 
absence  of  anything  further,  will  be 
construed  to  mean  continuous  suc- 
cession, so  long  as  the  corporation 
continues  to  exist,  and  not  as  dAln- 
ing  its  duration.  State  v.  German 
Mut.  Jj.  Ins.  Co.,  224  Mo.  84,  123  SW 

19,  19  AnnCas  1210;  State  v.  Cape 
Girardeau,  etc.,  Gravel  Road  Co.,  207 
Mo.  85,  105  SW  761;  State  V.  Payne, 
129  Mo.  468,  31  SW  797,  33  LRA  676 
[overr  Fairchild  v.  Masonic  Hall 
Assoc,  71  Mo.  626,  and  reafC  Scan- 
lan v.  Crawshaw,  6  Mo.  A.  837].  And 
see  other  cases  infra  XVIII.  (4)  Rev. 
St  (1889)  i  2608  (Gen.  St.  [1865] 
c  62  S  1).  providing  that  every  cor- 
poration has  the  power  to  have  suc- 
cession by  its  corporate  name  for 
the  period  limited  in  its  charter,  and 
when  no  period  is  limited,  for  twenty 
years  is  not  intended  either  in  let- 
ter or  in  spirit  to  forbid  the  ex- 
tension of  corporate  organizations 
beyond  twenty  years.  That  term  is 
named  as  a  limit  only  in  event  the 
fundamental  articles  of  any  par- 
ticular corporation  do  not  otherwise 
provide,  and  whether  the  articles  do 
otherwise  provide  in  a  given  case 
is  a  question  of  law,  to  be  deter- 
mined in  each  instance  by  a  due  con- 
sideration of  the  language  used  in 
the  act  of  incorporation.  State  v. 
Lesueur,   141   Mo.   29,   41   SW  904. 

[b]  When    gMMial    law    llmltlnf 

?«xlod  of  exlsteao*  mot  ai^lloaW*^— 
1)  In  Missouri  colleges  and  other 
educational  corporations  chartered 
by  special  acts  of  the  legislature 
and  charitable  corporations  are  '  in 
their  nature  designed  to  be  perpet- 
ual, and  the  general  law  limiting 
the  life  of  all  corporations  to  the 
time  mentioned  in  their  charters, 
or,  if  ^  no  .  time  is  mentioned,  to 
twenty    yvars,    does    not    apply    to 


them.  State  v.  Westminster  Col- 
lege, 175  Mo.  62,  74  SW  990;  State 
V.  Ladles  of  Sacred  Heart,  99  Mo. 
533,  12  SW  293.  6  LRA  84.  (2)  Nor 
does  the  general  law  apply  to  a 
life  insurance  company  ci^ted  by  a 
special  act  providing  that  the  com- 
pany shall  have  perpetual  succes- 
sion. State  V.  German  Mut.  L.  Ins. 
Co.,  224  Mo.  84,  123  SW  19,  19  Ann. 
Cas  1210. 

[c]  Baossatva  period  fixed  tuf 
axtlelM,. — Where  a  statute  provides 
that  a  corporation  shall  not  exist  to 
exceed  twenty  years,  but  the  articles 
of  incorporation  provide  for  an  ex- 
istence of  fifty  years,  the  corporation 
may  exist  for  twenty  years.  Peo.  v. 
Cheeseman,  7  Colo.  376,  3  F  T16.  See 
supra  I  138. 

[d]  Bffeot  of  repsal  of  statntsy— 
A  general  corporation  law  limiting- 
to  ten  years  the  existence  of  any 
corporation  whose  charter  expresses 
no  limit  thereof,  applies  to  an  act 
passed  a^tcr  said  enactment,  and  in- 
corporating a  company,  and  the  sub- 
sequent repeal  of  both  acts  does  not 
extend  the  duration  of  such  corpora- 
tion indefinitely.  Krutz  v.  Paolo 
Town  COm  20  Kan.  397. 

[e]  BSeot  of  IlmltatiaB  la  grant 
ox  Uoens*  floai  munlolpalitr^— Where 
a  corporation  is  required  to  obtain 
from  a  municipality  a  license  to  use 
its  streets  or  other  grant  of  privi- 
leges, the  fact  that  such  license  or 
grant  is  for  a  limited  period  can- 
not have  any  effect  on  the  life  of 
the  corporation  for  the  period  fixed 
by  Its  charter.  Matter  of  Consoli- 
dated Gas  Co.,  66  Mlsc  49,  106  NTS 
407.  [ail  124  App.  Div.  401,  108  NTS 
8231. 

[f]  Psxpetnal  ohartsi  ooatrary  to 
preliminary  »gT*«meat,r — (1)  Where 
the  prospective  stockholders  of  an ' 
intended  corporation  agree  in  writ- 
ing that  they  will  form  a  corpora- 
tion and  obtain  a  charter  for  & 
limited  period  only,  eind  some  of 
their  number  procure  a  certificate 
of  incorporation  which  is  unlimited 
as  to  the  time  the  corporation  may 
exist,  ■  and  the  stockholders  accept 
such  certificate  and  organize  under 
it,  they  thereby  waive  the  provision 
of  the  preliminary  agreement  as  to 
duration  and  rely  upon  such  rlghta 
as  the  law  may  give  them  to  bring 
their  enterprise  to  a  close  when  they 
ma^  determine  so  to  do,  and  a  court 
of  equity  has  no  power,  in  the  ab- 
sence or  statutory  authority,  to, dis- 
solve the  corporation  at  the  suit  of 
a  stockholder.  Oonin  v.  Potters' 
Co-op.,  11  Oh.  Dec  (Reprint)  748, 
29  CincLBul  62.  (2)  It  la  immaterial 
in  such  case  that  after  organization 
of  the  corporation  a  by-law  was 
adopted  by  the  unanimous  vote  of 
all  the  stockholders,  providing,  in  ac- 
cordance with  the  terms  of  the  pre- 
liminary agreement,  that  the  corpo- 
ration was  organized  for  the  limited 
period  only,  since  a  by-law  can  be 
changed  at  any  time  by  the  ma- 
jority of  the  stockholders,  and  there- 
fore is  a  dead  letter  if  the  majority 
refuse  to  carry  it  out.  (^omn  v. 
Potters'   Co-op.   Co.,  supra. 

[g]  until  I-  A  statute  continuing 
the  charter  of  a  corporation  "until" 
the  first  day  of  January  1850v  will  bs 
construed  as  exclusive,  and  the 
charter  expires  with  the  81st  day  of 
December  1849.  Peo.  v.  Walker,  17 
N.  Y.  602. 

Sissolntlon  Inr  ttatatMan  of  ohas- 
tsr  see  also  inna  XVIII. 

Ooatinnaace  oader  atatate  for  vvt- 
poae  of  wladtnc  tip  see  infra  XVCII. 

38.   .State     V.,.    American    Medical 
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[f  183]  S.  Extemdon  or  BenewaL**  The  charter 
of  a  corporation  cannot  be  extended  or  renewed  for 
s  period  beyond  that  for  which  it  was  created, 
either  be£ore  or  after  the  expiration  of  sneh  period, 
except  by  or  under  a  valid  statntory  provision 
tiierefor;*"  and -where  it  makes  an  ineffectual  at- 
tonpt  so  to  do  and  continues  the  'exercise  of  cor- 
porate powers  after  the  expiration  of  its  charter, 
no  right  to  continued  existence  can  be  acquired  by 
laches  or  by.  estoppel  of  the  state  officers  in  not 
attacking  its  continued  exercise  of  corporate  pow- 
ers,*^ or  by  the  subsequent  adoption  of  a  consti- 
tutional provision,  and  enactment  of  a  statute  there- 
under, authorizing  such  corporations  to  extend  or 
to  renew  their  charters,  if  they  have  not  taken  the 
action  prescribed  by  the  statute  therefor.^    Under 


College,  69  Mo.  A.  264  (where  the 
corporation  acted  aa  a  corporation 
de  lacto  after  the  rendition  of  a  de- 
cree of  Incorporation  and  before 
auch  decree  was  filed,  and  Its  cor- 
porate existence  did  not  commence 
under  the  statute  until  such  flling). 

39.  ABMadmwit  VMMraUy  see  Infra 
I  184  et  seq. 

40.  Atty.-Gen.   ▼.    Gay,   lf2    Mich. 
.  612,  127  ifW  814 ;  Mason  v.  Perkins, 

73  Mich.  803,  41  NW  426:  Peo.  T. 
Newburgh,  etc,  Plank-Road  Co.,  23 
Hun  173  [rey  on  other  grounds  86 
N.  T.  1]. 

V&oonatltBtloiialitar  see  infra  this 
section  text  and  note  47. 

41.  Atty.-Gen.  v.  Gay,  162  Mich. 
612,  127  NT¥  814. 

40.  Atty..Oen.  v.  Oay,  162  Mich. 
612,  127  NW  814. 

48.  Cal. — Peo.  v.  Auburn,  etc.. 
Turnp.  Co.,  122  Cal.  835,  B5  P  10 
(such  statute  not  limited  to  private, 
as  distinguished  from  quasi  public, 
corporations);  Peo.  v.  Pfister,  E7  Cal. 
632. 

Iowa. — Lamb  v.  Dobson,  117  Iowa 
124,   90   NW   607. 

Ky.— Ohio  Valley' Tie  Co.  v.  Bruner, 
148Ky.'3E8,  146  SW  749:  Home  BIdg. 
Assoc.  V.  Bruner,  134  Ky.  361,  120 
S'W  S06 

Md.— Erb  V.  Grimes,  94  M4.  92,  50 
A  397. 

Mich. — ^Peo.  V.  Green,  116-  Mich. 
"505,  74  NW  714;  Ovid  El.  Co.  v.  Sec- 
retary of  State,  90  Mich.  466,  51  NW 
536;  Seneca  Min.  Co.  v.  Osmun/  82 
Mich.  673,  47  NW  25,  9  LRA  770 
(holding  that  Pub.  Acts  [1889]  No. 
129,  providing  for  the  extension  of 
the  franchise  of  mining  and  manu- 
facturing corporations  bevon'd  the 
term  origrinally  limited  by  their  char- 
ter, was  valid,  as  it  was  passed  after 
the  ratification  by  the  people  of  an 
amendment  to  the  constitution  Tart 
15  i  10]  authorising  the  legislature 
to  enact  general  laws  for  the  exten- 
sion of  the  terms  of  corporations); 
Atty.-Gen.  v.  Perkins,  73  Mich.  SOS, 
41  NW  426. 

Mont. — ^Merges  v.  Altenbrand,  45 
Mont.   365,   123   P  21. 

N.  J. — Jersey  City  v.  North  Jer- 
sey St.  R.  Co.,  73  N.  J.  L.  175,  63  A 
906  last  74  N.  J.  L.  774,  67  A  1131; 
National  Lead  Co.  v.  Dickinson.  70 
N.  r.  L.  596,  57  A  138  [aff  72  N.  J.  L. 
318  mem,  62  A  1136  mem];  M.  Red- 
grave Co.  V.  Redgrave,  (Ch.)  71  A 
147;  Smith  V.  Eastwood  Wire  Mfg. 
Co.,   58  N.   J.   Eq.    331,    43   A   667. 

N.  T. — ^Peo.  V.  James,  5  App.  Div. 
412,    39    NTS   313. 

Oh.— Myers  v.  Lucas,  16  Oh.  Cir. 
Ct  646,  8  Oh.   Cir.   Deo.  431. 

S.  C. — St.  Philips  (3hurch  v.  ZIon 
Presb.  (Church,   23   S.  C.   287. 

Tenn. — Coal  Creek  Min.,  etc.,  Co. 
V.  Tennessee  Coal,  etc.,  R.  Co.,  106 
Tenn.  651,   62  SW  162. 

[a]  Oonstnction  of  csrMa  stet- 
Ut**.— (1)  In  Kentucky,  under  St 
(1909)  H  570,  574  (Russell  St. 
it  2166,  2146),  authorising  a  corpora- 
tion formed  under  prior  statutes  to 
avail  itself  of  the  provisions  of  the 
act   by   filing  Its   acceptance   of   the 


provisions  of  the  constitution,  and 
authorizing  the  amendment  of  Its 
articles  in  the  same  nnanner  as  by 
corporations  organized  under  the  act, 
and  9  659  (I  2144),  authorizing  any 
corporation  to  amend  its  articles  of 
incorporation,  a  corporation  can 
amend  its  articles  of  incorporation 
during  Its  corporate  life  under  I  561 
(I  2147),  providing  that,  when  any 
corporation  expires  by  the  terms  of 
its  articles  of  incorporation,  it  may 
thereafter  be  continued  only  for  the 
purpose  of  closing  its  business.  It 
cannot  amend  Its  articles  after  the 
term  of  its  incorporation  has  expired, 
so  as  to  extend  its  corporate  life. 
Home  Bldg.  Assoc,  v.  Bruner,  134 
Ky.  361,  120  SW  S06.  (2)  So  In 
Montana  a  corporation  seeking  to 
avail  Itself  of  the  privilege  of 
extending  its  corporate  existence 
granted  by  Rev.  Codes  f  3826,  as 
amended  by  L.  (1909)  c  106,  Is  re- 
quired to  take  all  the  statutory 
steps  during  its  life.  Merges  v. 
Altenbrand,  45  Mont.  865,  123  P  21. 
(3)     In    Ohio    a    corporation    incor- 

f>orated  by  special  act  of  the  legls- 
ature  for  a  certain  number  of  years, 
and  which  has  continued  its  oper- 
ations beyond  that  time,  is  still  a 
corporation  under  Rev.  St.  9  8234, 
providing  that  a  corporation  created 
before  the  adoption  of  said  act, 
which  does  acts  under  said  act,  shall 
be  a  corporation.  Myers  v.  Lucas,  16 
Oh.  Cir.  CL  546,   8  Oh.  Cir.  Dec.  481. 

[b]  BnAoleiiCT  of  proosedimgs  for 
•Msiudoa. — (1)  Of  course.  In  order 
that  a  corporation  may  extend  the 
period  of  its  existence  by  amend- 
ment of  its  charter  or  otherwise 
under  statutory  authority,  it  must 
substantially  comply  with  the  statu- 
tory requirements.  Atty.-Gen.  v. 
Gay,  162  Mich.  612,  127  NW  814; 
Merges  v.  Altenbrand,  45  Mont.  866, 
123  P  21;  National  Lead  Co.  v, 
Dickinson,  70  N.  J.  L.  696,  67  A  138 
[atr  72  N.  J.  L.  313  mem,  62  A  1135 
mem];  Peo.  v.  James,  5  App.  Div. 
412,  89  NTS  SIS;  Peo.  v.  Newburgh, 
etc.,  Plank-Road  Co^  23  Hun  173 
[rev  on  other  grounds  86  N.  Y.  1]. 
See  also  Lamb  v.  Dobson,  117  Iowa 
124,  90  NW  607;  Erb  v.  Grimes,  94 
Md.  92,  50  A  S97;  Peo.  v.  Green,  116 
Mich.  606,  74  NW  714;  and  Infra 
9  20S.  (2)  Where  a  corporation 
amends  its  articles  extending  the 
period  of  its  existence  '  at  a  time 
when  it  has  no  legal  authority  to 
make  such  an  amendment,  and  after 
a  statute  is  enacted  conferring  such 
authority,  it  adopts  amended  arti- 
cles, whose  preamble  makes  no  ref- 
erence to  the  period  of  existence, 
but  the  former  article  of  amendment 
In  reference  thereto  is  retained  with 
the  articles  as  last  amended  and 
filed,  the  period  of  existence  is  ex- 
tended by  the  latter  amendment. 
Peo.  V.  Green,  116  Mlcb:  606,  74  NW 
714. 

PaytaMit  of  tMK  or  fe«  on  nrtsB- 
■loB  01  XMiswal  see  supra  9   157. 

44.  Conn. — National  Exch.  Bank 
V.  Gay.  67  Conn.  224,  17  A  666,  4 
LRA  343;  Foster  v.  Fitch,  36  Conn. 
236. 


statutes  in  many  jnriadietions,  howvivm,  a  corpora- 
tion may,  by  complying  with  the  statutory  require- 
ments, extend  its  corporate  existence  before  the 
expiration  of  the  period  fixed  by  its  charter  or  by 
general  law,  or  may  even  renew  its  charter  after 
the  expiration  thereof;"  and  subject  to  constitu- 
tional limitations  the  legislature  may  itself,  by 
special  act  or  by  a  general  law,  either  extend  the 
existence  of  a  corporation  beyond  the  period  for 
which  it  was  originally  created,"  or  revive  or  renew 
a  charter  which  has  already  expired,  so  as  to  revive 
the  former  corporation  in  all  its  original  force,  and 
not  merely  create  a  new  one,**  if  such  extension  or 
renewal  is  accepted  by  the  corporators  or  the  cor- 
poration.** But  of  course  the  legislature  cannot 
extend  the  existence  of  a  corporation,  or  authorize 

D.  C. — ^Washington,  etc.,  R.  Co.  v. 
Martin,   7   D.   C.  120. 

Ga. — Augusta,  etc,  R.  Co.  v.  Au- 
gusta,  100   Oa.    701,   28   SE   126. 

Mass. — Poster  v.  Essex  Bank,  1$ 
Mass.   245,    8   AmD   135. 

Mich. — Atty.-Gen.  v.  Perkins,  78 
Mich.   S03,   41   NW   426. 

N.  J. — Rubber  etc..  Harness  Trim- 
ming Co.  V.  Rubber-Bound  Brush 
Co.,   83   N.  3.  .Eq.   610,   91   A  641. 

N.  T. — ^Farmers'  L.  &  T.  Co.  v. 
Clowes,  3  N.  T.  470;  Matter  of  Con- 
solidated Gas  Co.,  66  Misc.  49,  106 
NYS  407  [aff  124  App.  Div.  401,  108 
NYS  828]:  Farmers'^  L.  ft  T.  Co.  T. 
Perry,  3  Sandf.  Ch.  839. 
,  Pa. — In  re  Banking  Insts.,  16  Pa. 
Dlst.   219. 

Wis. — Black  River  Impr.  Co.  v. 
Holway,  87  Wis.  584,  69  NW  126. 

[a]  Ziaplled  •xtMUion. — (1)  Where 
the  charter  of  a  railroad  company 
contained  a  provision  that,  if  the 
road  should  not  be  constructed  and 
put  In  operation  within  five  years, 
the  charter  should  become  void,  and 
six  days  before  the  expiration  of  the 
five  years,  the  road  being  partly 
constructed,  the  legislature  passed 
an  act  authorizing  the  company  to 
Issue  bonds  to  a  large  amount  on, 
semiannual  interest,  to  be  guaran- 
teed by  a  city,  and  to  be  secured 
by  a  mortgage  to  the  city  of  the 
property  and  franchise  of  the  com- 
pany, it  was  held  that  the  time  for 
the  completion  of  the  road  was  im- 
pliedly extended,  and  the  charier 
continued  in  force  for  an  Indefinite 
time,  by  the  act  in  question.  Fos- 
ter V.  Fitch,  36  Conn. -236.  (2)  But 
where  a  statute  chartering  a  cor- 
poration expressly  limited  Its  exist- 
ence to  fifty  years,  and  authorized 
it  to  construct  a  road  between  cer- 
tain points  in  the  state,  and  a  later 
act  amending  the  charter  authorized 
the  corporation  to  construct  a  road 
from  the  terminus  of  the  road  au- 
thorized by  the  original  charter  to 
another  designated  point,  and  pro- 
vided that  the  road  and  fixtures 
should  become  the  property  of  tho 
state  at  the  expiration  of  seventy- 
five  years  from  the  date  of  the  char- 
ter. It  was  held,  applying  the  rule 
of  strict  construction,  that  the 
amending  act  did  not  extend  the 
charter  of  the  corporation  for  a  fur- 
ther period  of  twenty-five  years. 
New  Orleans,  etc.,  R.  (^.  v.  New  Or- 
leans,  34   La.  Ann.   429. 

46.  Diamond  State  Iron  Co.  v. 
Husbands,  8  Del.  Ch.  206,  68  A  240: 
Lincoln,  etc.,  Bank  v.  Richardson,  1 
M6.  79,  10  AmD  84;  Brown  v.  Ches- 
tervlUe  Academy  Soc,  24  S.  C  £ki. 
362 

Benral  aftor  foxf eltars  of  ohartor 
see  Infra  XVIII. 

461  McKemle  v.  Eady-Bakef-  Gro- 
cery Co.,  146  Ga.  763,  92  SE  28S: 
Augusta,  etc.,  R.  Co.  v.  Augusta.  100 
Ga.  701,  28  SE  126;  Lincoln,  etc. 
Bank  v.  Richardson,  1  Me.  79,  .10 
AmD  84-  Port  Gibson  v.  Moore,  21 
Miss.  157.  See  supra  9  94  et  seq; 
infra  9  190  et  seq. 

[a]    IBMorlty     atooUioldam     auv 

— it.— McKemle      v,      Bady-Baker 


For 


asTriosaMats  and  «&•■(••  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sneh  extension,  b«yond  the  period  fixed  by  a  consti- 
tntionar  provision  or  otherwise  in  violation  of  the 
eonstitution.*' 

Estoppel  to  deny  extensioiL  A  stockholder  who 
personally  or  by  proxy  takes  part  in  a  meeting  ex- 
tending the  life  of  the  corporation  under- a  statnte- 
and  in  a  subsequent  meeting  at  which  an  assess- 
ment on  stock  is  voted  is  estopped  to  deny  the 
extension  -of  the  company's  existence.*^  And  one 
who  contracts  with  a  corporation  which  has  taken 
steps  under  a  statnte  to  extend  its  corporate  exist- 
eoee  and  which  has  been  recognized  as  a  legal  cor- 
poration may  thereby  be  estopped  to  deny  the  legal- 
ity of  the  extension.** 

Effect  In  general.  An  extension  of  corporate  ex- 
istence carries  with  it  the  right  to  exercise  all  pre- 
existing franchises  and  privileges  imless  there  is 
something  to  show  a  contrary  intention.""  On  the 
other  hand,  when  a  charter  is  extended  by  a  special 


Grocery  Co.,  146  Ga.  763,  92. SB  282. 

47.  Cal. — Boca  Mill  Co.  v.  Curry, 
154  Cal.   328,  97  P  1117. 

Ga. — LiOgan  v.  Western,  etc.,  R. 
Co.,  87  Oa.  633,  13  8E  616. 

Ind. — Clark  v.  American  Caniral 
Coal  Co..  165  Ind.  213,  73  NE  1083, 
112  AmSR  217;  In  re  Bank  of  Com- 
merce. 163  Ind.  460,  63  NB  960,  66 
NE  224,   47  LRA  489. 

L&— State  V.  Citizens'  Bank,  52  La. 
Ann.  1086,  27  S  709;  SUte  v.  New 
Orleans  Gaallght  Co.,  25  La.  Ann. 
398. 

Mich.— Atty.-Gen.  v.  Gay,  162  Mich. 
«12.  127  NW  814;  Atty.-Gen.  v.  Per- 
kins. 73   Mich.   303.   41   NW   426. 

[a]  Zllastzatloiia. — (1)  Thus, 
vhere  the  constitution  prohibits  the 
creation  of  corporations  by  special 
laws  for  longer  than  a  prescribed 
period,  a  special  or  general  statute 
extending  the  existence  of  such  a 
corporation  ao  as  to  give  it  an  ex- 
istence bayond  the  constitutional 
period  is  unconstitutional,  even 
though  tbe  corporation  may  have 
been  created  before  the  constitu- 
tional provision  was  adopted.  In  re 
Bank  of  Commerce,  163  Ind.  460,  63 
NE  950,  65  NB  224,  47  LRA  489 
(holding  also  that  the  extension 
was  unconstitutional  for  other  rea- 
sons). And  see. other  cases  supra 
this  note.  (2)  And  where  a  charter 
Is  granted  tinder  one  constitution, 
and  la  extended  by  act  of  the  legis- 
lature under  another,  and  when  the 
time  arrives  for  such  extension  to 
take  effect  there  is  a  third  oonstitu- 
tion  in  force,  the  act  can  confer  no 
privileges  not  authorized  by  the  con- 
stitution In  force  at  the  time  of  its 
adoption,  and  is  regulated,  with  re- 
spect to  those  granted  by  it,  by  the 
constitution  In  force  when  it  takes 
effect.  State  v.  Citizens'  Bank,  62 
La.  Ann.  108C,  27  S  709.  (3)  Con- 
stitntional  prohibition  against  the 
passage  of  any  act  by  the  legisla- 
ture extending  the  franchise  or  char- 
ter of  any  corporation  or  remitting 
the  forfeiture  of  any  franchise  or 
charter  s«e  Boca  Mill  Co.  v.  Curry, 
154  Cal.  326,  97  P  1117;  Peo.  v.  Los 
Angeles  Blectric  R.  Co.,  91  Cal.  338, 
27  P  673.  (4)  Effect  of  constitu- 
tional prohibition  against  special 
acts  see   Statutes  [36  Cyc  1000]. 

[b]  Time   of   munff  to   aannl  qh- 

ooutttiitlonAl    aot No    action    can 

be  maintained  by  the  state  to  annul 
a  special  legislative  act  extending 
the  ciiarter  of  a  corporation,  claimed 
to  be  unconstitutional,  until  after 
the  expiration  of  the  time  limited 
in  its  original  charter.  State  v. 
New  Orleans  Gasligjit  Co.,  25  La. 
Ann.  398. 

4B.  Callahan  v.  Chllcott,  37  Colo. 
331,  86   P   12*. 

_•.  Campbell  v.  Perth  Amboy 
Shipbuilding,  etc.,  Co.,  70  N.  J.  Bq. 
40.  62  A  319  faff  71  N.  J.  Bq.  302 
mem,  71  A  1133  mem]. 

ftt,  Peo.  V.  Auburn,  etc..  Tump. 
Coi,  122  CaL  SSS,  65  P  10  (franchise 
of    turnpike     company     to     collect 


tolls);  Peo.  ▼.  Pflster,  67  Cal.  632; 
Erie,  etc,  R.  Co.  v.  Casey,  26  Pa.  287; 
Brown  V.  Chestervllle  Academy 
Soc,  24  S.  C.  Eq.  362  (holding  that. 
where  a  statute  created  a  corpora- 
tion to  exist  for  a  limited  number 
of  years,  and  granted  to  it  all  prop- 
erty escheated  to  the  state  in  a  cer- 
tain district,  and  several  years  after 
the  expiration  of  the  charter  an  act 
was  passed  providing  for  the  revi- 
val of  the  corporation  and  its  con- 
tinuance for  a  stated  number  of 
years,  the  corporation,  on  its  revival, 
became  entitled  to  the  escheated 
property  the  same  as  before).  See 
also  Infra  J  204.  But  see  Jersey  City 
V.  North  Jersey  St.  R.  Co.,  73  N.  J. 
L.  175,  63  A  906  [aS' 74  N.  J.  L.-774, 
67   A  1131. 

[a]  as«et  after  asalgiimeBt  of 
zlghta.— An  act  to  extend  the'  char- 
'  ter  of  a  company  whose  rights  have 
been  assigned  to  another  should  be 
understood  as  conferring  the  new 
privilege  upon  either  the  company 
named  in  the  act,  if  in  existence,  or 
upon  any  other  company  which  has 
succeeded  to  its  rights.  Washing- 
ton, etc.,  R.  Co.  v.  Martin,  7  D.  C. 
120. 

61.  Augusta,  etc.,  R.  Cd.  v.  Au- 
gusta, 100  Oa.  701,  28  SB  >26;  In  re 
Banking  Insts.,   16  Fa.  Dist  219. 

Sa.  Bellows  y.  Hallowell,  etc.. 
Bank,  3  F.  Cas.  No.  1,279,  2  Mason 
31;  Frostburg  Min.  Co.  v.  Cumljer- 
land,  etc.,  R.  Co.,  81  Md.  28,  31  A 
698;  and  other  cases  Infra  this  sec- 
tion. 

[a]  ZmportKBce  of  aisttactton. — 
(1)  Thus,  if  a  statute  grants  special 
jjrlvlleges  to  corporations  thereafter 
incorporated,  they  cannot  be  claimed 
by  a  corporation  previously  crested, 
although  its  charter  may  afterward 
be  extended  or  revived,  either  be- 
fore or  after  expiration  thereof,  if 
a  new  corporation  Is  not  .  thereby 
created.  See  also  Covington,  etc.. 
Tump.  Road  Co.  v.  Sandford,  164 
U.  S.  578.  17  set  198,  41  L.  ed.  560; 
Frostburg  Min.  Co.  v.  Cumberland, 
etc.,  R.  Co.,  81  Md.  28.  31  A  698.  (2) 
Again,  if  a  new  corporation  is  cre- 
ated, although  with  the  same  name 
and  the  same  members  as  those  of 
an  existing  corporation  whose  char- 
ter is  about  to  expire,  the  new  cor- 
poration Is  not  liable  for  the  debts 
of  the  old,  while  it  is  otherwise  if 
the  existence  of  the  old  corporation 
is  merely  extended.  Bellows  v.  Hal- 
lowell, etc..  Bank,  3  F.  Cas.  No. 
1,279,  2  Mason  31.  See  also  United 
Mines  Co.  v.  Hatcher,  79  Fed.  617, 
25  CCA  46;  Higglns  v.  California 
Petroleum,  etc.,  Co.,  122  Cal.  373,  65 
P  155;  Allen  v.  North  Des  Moines 
M.  B.  Cniurch,  127  Iowa  96,  102  NW 
808,  109  AmSR  366,  69  LRA  266,  4 
AnnCas  257;  Supreme  Lodge  K.  P. 
V.  Weller,  93  Va.  606,   25  SB  891. 

B3.  Per  Story,  J.,  in  Bellows  v. 
Hallowell,  etc.  Bank,  3  F.  Cas.  No. 
1,279,  2  Mason  81,  44.  See  also  Allen 
V.  North  Des  Moines  M.  E.  Church, 
127  Iowa  96,  102  NW  808,  10»  AmSR 


act  upon  certain  conditions  and  under  certain  re- 
strictions, acceptance  of  the  act  by  the  corporation 
makes  it  the  charter  of  the  corporation  and  there- 
after its  corporate  powers  and  privil^^es  are  limited 
by  its  provisions." 

Oontinaance  of  old,  or  creation  of  new,  corpora- 
tion. It  is  sometimes  difficult  to  distinguish  be- 
tween an  act  creating  a  new  corporation,  with  the 
same  name  and  the  same  members  as  those  of  a 
former  or  an  existing  corporation,  and  an  act  which 
merely  continues  the  existence  of  a  corporation  pre- 
viously created,  and  the  distinction  is  important.** 
The  question  depends  upon  the  intention  of  the 
legislature  and  the  corporators,  and  is  one  of  con- 
struction. "To  ascertain  whether  a  charter  create 
a  new  corporation,  or  merely  continue  the  existence 
of  an  old  one,  we  must  look  to  its  terms  and  give 
them  a  construction  consistent  with  the  legislative 
intent  and  the  intent  of  the  corporators."** 

366,  69  LRA  256,  4  AnnCaa  267; 
Frostburg  Min.  Co.  v.  Cumberland, 
etc.,   R.  Co.,  81   Md.   28,    31   A   698. 

[a]  Bztenalons  or  renewals  not 
cxatUng  aew  oorporatloa. — (i)  in  a 
Maryland  case  the  act  under  consid- 
eration was  entitled,  "An  Act  to  ex- 
tend An  Act  entitled  An  Act  to  in- 
corporate the  Withers  Mining  Com- 
pany, passed  at  the  December  ses- 
sion, 1847,  chapt.  306,"  and  it  pro- 
vided that  said  act,  and  a  subse- 
quent act  amending  it,  "be  and  the 
same  are  hereby  continued  in  full 
force  and  effect"  for  thirty  years, 
and  declared,  after  giving  the  com- 
pany a  new  name,  "that  the  Com- 
pany by  such  name  shall  succeed  to 
all  the  rights,  powers,  liabilities, 
and  obligations '  of  the  company  as 
previously  nanied.  The  act  was 
passed  a  short  time  after  the  pe- 
riod of  the  original  charter  had  ex- 


pired. It  was  held,  giving  elfect 
to  what  was  considered  to  he  the 
intention  of  the  legislature  and  the 
corporation,  that  this  did  not  create 
a  new  corporation,  but  merely  con- 
tinued the  existence  of  the  old  one. 
Frostburg  Min.  Co.  v.  Cuml>erland, 
etc.,  R.  Co.,  81  Md.  28,  31,  31  A  698, 
See  also  National  Bxch.  Bank  v. 
Gay,  57  Conn.  224,  17  A  566,  4  LRA 
343;  Lincoln,  etc..  Bank  v.  Richard- 
son, 1  Me.  79,  10  AmD  34  (statute 
reviving  a  bank  charter  which  had 
expired,  without  creating  a  new 
corporation)-  Black  River  Impr.  Co. 
v.  Holway,  87  Wis.  584,  69  NW  126. 
(2)  Where  the  primary  term  expired 
May  31,  1914,  and  the  amendment  of 
the  articles  of  association  stated  that 
the  extension  would  begin  "from  or 
after"  June  1,  1914,  the  amendment 
extended  or  prolonged  the  life  of  the 
corporation.  Owensboro  v.  Owens- 
boro  Water  Works  Co.,  248  U.  S.  166, 
S7  set  322,  61  L.  ed.  650. 

[b]  Ezteaaloa*  or  renewals  ore- 
atuf  new  oonoTatioa.^(l)  On  the 
other  hand,  where  a  bank  was  cre- 
ated as  a  corporation  with  the  same 
name  as  that  of  an  old  bank  whose 
charter  was  about  to  expire,  and 
the    statutes   and    circumstances    to- 

f ether  showed  that  the  legislature 
id  not  Intend  merely  to  continue 
the  existing  corporatlonT,  It  was 
held  that  there  was  a  new  and  dis- 
tinct corporation,  although  most  of 
the  stockholders  were  the  same,  and 
tliat  the  new  t>ank  therefore  was 
not  liable  for  the  debts  of  the  old 
bank.  Bellows  v.  Hallowell,  etc.. 
Bank,  3  F.  Cas.  No.  1,279,  2  Mason 
31.  See  also  Covington,  etc..  Tump. 
Road  Co.  v.  Sandford,  164  U.  8.  678, 
17  set  198,  41  L.  ed.  660;  Clough  v. 
Rocky  Mountain  Oil  Co.,  26  Colo.  620, 
55  P  809;  Com.  v.  Licking  Valley 
Building  Assoc.  118  Ky.  791,  82  SW 
435,  26  IbrL  730;  Port  Gibson  v. 
Moore,  21  Miss.  157;  Supreme  Lodge 
K.  P.  V.  Weller,  93  Va.  605,  26  SE 
891.  (1)  Since  the  title  of  an  act 
cannot  be  used  to  extend  or  to  re- 
strain the  positive  provisions  con- 
tained In  the  body  of  the  act,  it  was 
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[f  184]  E.  Amendment  of  Oliarters:— 1.  la  Oen- 
wiiL  The  same  authority  ia  necessary  for  an 
amendment  of  the  charter  of  a  corporation  as  is 
necessary  for  its  creation  in  the  first  instance,  and 
therefore  it  cannot  be  amended  except  by  or  under 
constitutional  or  statutory  authority.'^  The  legis- 
lature may,  however,  «yen  when  no  power  to  do  so 
has  been  reserved,  alter  or  amend'  a  charter  in  any 
respect  with  the  consent  of  the  corporation  and  its 


members, 'given  either  before  or  after  the  amend- 
ment," either  by  special  act"  or  by  a  general  law," 
subject  of  course  to  constitutional  provisions  and 
restrictions;"  or  it  may  by  general  law  authorize 
the  corporators  or  members  to  amend  by  comply- 
ing with  the  statutory  requirements.'^  But,  since 
the  charter  of  a  private  corporation  is  protected 
by  the  provision  in  the  constitution  of  the  United 
States  which  forbids  a  state  from  passing  any  law 


held  that,  where  the  act  of  Febr.  16, 
1838,  created  the  Liouisvllle  Gas  and 
Water  Company,  to  continue  for 
thirty  years  from  Jan.  1,  1839,  and 
on  Jan.  30,  1867,  an  act  was  ap- 
proved entitled,  "An  act  to  extend 
the  charter  of  the  LoutsvUle  Gas 
Company,  to  take  effect  at  the  ex- 
piration of  the  present  charter,  on 
the  1st  day  of  January,  1869"  but 
there  was  no  intimation  in  the  body 
of  the  later  act  of  an  attempt  to  con- 
tinue In  force  any  section  of  the  act 
of  1838,  but  provisions  were  made  for 
the  organization  of  an  entirely  new 
company,  the  powers,  privileges, 
and  franchises  of  which  were  stated 
In  the  later  act,  the  act  of  1867  did 
not  continue  the  corporate  existence 
of  the  company  organized  under  the 
act  of  1838.  Com.  v.  Cain,  14  Bush 
(Ky.)    S25,   632. 

[c]  Delay  of  olark  in  gnoMng  ra- 
aswaL — V^here  a  legislative  charter 
of  a  religious  corporation  was  about 
to  expire  and  due  application  for  a 
renewal  was  made  to  the  clerk  under 
a  statute,  and  without  the  fault  of 
the  corporation,  there  was  delay  In 
granting  the  renewal,  it  was  held 
that,  when  granted.  It  related  back 
so  as  to  continue  the  old  corpora- 
tion and  prevent  a  reverter  of  prop- 
erty, and  not  to  create  a  new  cor- 
poration. St.  Philips  Church  y.  Zion 
Presb.  Church,   23  S.  C.  297. 

64.  In  re  Western  Bank,  etc.,  Co., 
1«3  Fed.  713;  St.  John  v.  Iowa  Busi- 
ness Men's  Bide.,  etc.,  Assoc,  136 
Iowa  448,  113  NW  863,  15  LRANS 
603;  Colgate  v.  U.  S.  Leather  Co.,  76 
N.  J.  Eq.  229,  72  A  126,  19  AnnCas 
1262. 

[a]  A  oonrt  of  saiUtT  has  no  power 
whatever  to  amend  or  to  reform  the 
charter  of  a  corporation,  since  such 
charter  is  a  legislative  grant,  not 
only  when  the  corporation  Is  created 
by  a  special  act,  but  also  where  It  is 
incorporated  under  a  general  law,  and 
an  amendment  thereof  can  be  made 
only  by  or  under  the  authority  of  a 
legislative  act;  and  this  ts  particu- 
larly true  w^ere  charters  and  amend- 
ments thereof  are  required  by  stat- 
ute to  be  nied  In  a  public  oRlce,  so 
that  they  may  be  open  to  public  ex- 
amination. Casper  v.  Kalt-Zlmmers 
Mfg.  Co.,  1B9  Wis.  617,  149  NW  7«4, 
150  NW  1101. 

Power  to  orskts  ooxporation  see 
supra  }|  53-74. 

55.  IT.  S. — Houston,  etc.,  R.  Co.  v. 
Texas,  170  U.  S.  243,  18  SCt  610,  42 
L..  ed.    1023. 

Ala. — State  v.  Montgomery  Light 
Co.,  102  Ala.  694,  16  S  347.      . 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Ryan,  56  Ark.  246,  19  8W  889  [foil 
St.  Louis,  etc.,  R.  Co.  v.  Gill,  64  Ark. 
101,  16  SW  18.  11  LRA  462]. 

Cal. — Howe  v.  Legion  of  the  West 
Grand  Lodge,  99  Cal.  392,  34  P  103. 

Conn. — Hartford  Water  Comrs.  v. 
Manchester,  89  Conn.  671,  96  A  182; 
Perkins  v.  Coffin,  84  Conn.  276.  79  A 
1070,  AnnCasl912C  1188;  Southlngton 
V.  Southlngton  Water  Co.,  80  Conn. 
646.  69  A  1023,  13  AnnCas  411. 

Ind. — Smead  v.  Indianapolis,  etc., 
R.  Co.,    11    Ind.    104. 

Iowa. — Day  v.  Mill-Owners*  Mut.  P. 
Ins.  Co.,   76   Iowa  694.   38   NW  113. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Fletcher.  36  Kan.  236,  10  P  696. 

Ky. — Covington  v.  Covington,  etc, 
Bridge  Co.,  10  Bush  69;  Farmers',  etc., 
Bank  Comrs.  v.  Jarvis,  1  T.  B.  Mon.  4., 

Md.— Jackson  v.  Walsh.  75  Md.  304, 
23  A  778;  Sprlgg  V.  Western  Tel.  Co., 
46  Md.   «7. 


Oh. — ^Picard  v.  Hughey,  68  Oh.  St. 
677.  61  NB  133. 

Pa. — Monongahela  Bridge  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  114  Pa.  478. 
8  A  233:  Pennsylvania  R.  Co.  v.  Dun- 
can, 111  Pa.  352,  6  A  742  (where  a 
charter  was  not  subject  to  amend- 
ment, and  the.  corporation  accepted 
powers  under  an  amended  statute); 
Bhrenzeller  v.  Union  Canal  Co.,  1 
Rawle  181. 

R.  I. — MacDonald  v.  New  York,  etc., 
R.  Co.,  28  R.  I.  568,  61  A  678. 

S.  C. — Atty.-Gen.  v.  Society  for  Re- 
lief of  Elderly,  etc..  Ministers,  etc, 
31  S.  C.  Eq.  604. 

See  also  Infra  this  section. 

[a]  Aooeptaoo*  of  aunandinaiit  to 
trreipeslabla  o]i«rter<— A  statute 
amending  an  irrepealable  charter  is 
void  only  when  it  attempts  to  vary 
the  contract  without  the  consent  of 
the  other  party  thereto.  But,  like 
any  other  contract,  an  Irrepealable 
charter  may  be  altered  by  the  agree- 
ment of  both  parties  to  It.  Hence  a 
legislative  enactment  that  would, 
without  acceptance,  be  invalid  be- 
comes, when  accepted  by  the  cor- 
poration, perfectly  valid  and  binding, 
the  act  and  acceptance  constituting 
a  new  contract.  Jackson  v.  Walsh,  76 
Md.  804,  23  A  778;  State  Univ.  v.  Wil. 
liams,  9  Gill  &  J.  (Md.)  366,  31  AmD 
72;    Ehrenzeller   v.    Union   Canal  Co., 

1  Rawle   (Pa.)   181. 

[b]  In  BafUuid  (1)  a  charter 
granted  by  the  crown  may  be  altered 
at  any  time  where  the  corporation 
consents  to  the  alteration.  Gray  t. 
Trinity  College,  Dublin,  [1910]  1  Ir. 
370.  (2)  The  power  which  a  com- 
pany has  under  the  Companies  Act 
(1862)  i  60  of  altering  its  articles 
by  special  resolution,  although  it  en- 
ables it  to  alter  to  some  extent  the 
rights  at  shareholders  in  respect  of 
their  shares,  does  not  enable  it  to 
alter  contracts  between  the  company 
and  outsiders,  or  contracts  between 
the  company  and  shareholders  other, 
wise  than  in  respect  to  their  Shares. 
Bally  V.  British  Equitable  Assur.  Co., 
[1904]  1  Ch.  374.  (8)  The  principle 
that  a  company  cannot  as  between 
Itself  and  its  shareholders  contract 
Itself  out  of  the  right  to  alter  Its 
articles  of  association  conferred  by 
the  Companies  Act  (1862)  I  60  ap- 
plies to  the  case  of  a  contract  to 
that  effect  between  a  company  and 
an  outside  person  independent  of, 
and  not  contained  in,  its  articles. 
Punt  V.   Symons  &  Co.,   Ltd.,    [1903] 

2  Ch.  606.  (4)  Where  a  company, 
formed  for  the  purchase  of  a  certain 
business,  had  entered  into  an  inde- 
pendent contract  with  the  vendor 
not  to  alter  its  articles  in  respect  of 
certain  powers  of  management  given 
to  the  vendor  by  the  contract,  and 
the  directors  subsequently,  by  the 
issue  of  certain  new  shares,  not  for 
the  general  advantage  of  the  com- 
pany, but  In  order  to  control  the 
voting  power,  had  obtained  the 
passing  of  a  special  resolution  to 
alter  the  articles  so  as  to  deprive 
the  vendor  of  his  powers  under  the 
contract,  an  injunction  was  granted 
restraining  them  from  holding  a  con- 
firmatory meeting.  Punt  v.  Symons 
&  Co.,   Ltd.,    [19031    2  Ch.   BOS. 

Aooaptaause  of  or  assent  to  ansiid- 
ms&t  see  infra  S  190  et  seq. 

BvldeBO*  anA  presnmptloB  of  ao- 
oeptaao*  or  aasrat  see  infra  9i  196, 
197. 

Bstoppel  to  Osnj  aoooptaaoo  or  as- 
sent see  Infra  S|  198,  200. 


58.  U.  S. — Jones  v.  Habersham,  107 
U.  S.  174,  2  SCt  336,  27  L.  ed.  401; 
Wallace  v.  Loomis,  97  U.  S.  146,  si 
L.  ed.  896;  Southern  Pac.  R.  Co.  v. 
Orton,  32  Fed.  457,  6  Sawy.  167. 

Ark.— WItler  v.  Mississippi,  etc.,  B. 
Co.,  20  Ark.  468. 

Conn. — Perkins  v.  Coffin,  84  c;onn. 
276,   79  A  1070,  AnnCasl912C  1188. 

Del. — State  v.  Levy  Ct.,  17  Del.  697, 
43  A  622. 

Ind. — Indianapolis  v.  Navin,  161 
Ind.  139.  47  NE  526,  El  NB  80.  41 
LRA  337;  Wiley  v.  Bluffton,  111  Ind. 
152,  12  NE  166:  Hazelett  v.  Butler 
Univ.,  84  Ind.  230;  Carlisle  v.  Terre 
Haute,  ^tc.  R.  Cki.,  6  Ind.  316. 
.Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Fletcher,  S6  Kan.  236,  10  P  696. 

Ky. — Farmers',  etc..  Bank  Comrs. 
V.  Jarvis.  1  T.  B.  Mon.  4. 

Me. — State  v.  Bangor,  98  Me.  114, 
66  A  689. 

Minn.— -St.  Paul  F.  &  M.  Ins.  Co.  v. 
Allis,  24  Minn.  76;  Cotton  v.  Missis- 
sippi, etc..  Boom  Co.,  22  Minn.  372. 

Mo. — Roosa  V.  St.  Joseph,  etc,  R. 
Co.,  114  Mo.  608,  21  SW  1124;  St. 
Joseph,  etc.,  R.  Co.  t.  Shambaugh, 
106  Mo.  657,  17  SW  681;  State  v. 
Cape  Girardeau,  etc.,  R.  Co.,  48  Mo. 
468. 

N.  T. — ^Atty.-Gen.  v.  North  America 
L.  Ins.  Co.,  82  N.  T.  172;  In  re  New 
York  El.  R.  Co.,  70  N.  Y.  327,  8  Abb 
NCas  401;  Chenango  Bank  v.  Brown, 

26  N.  T.   467. 

Pa. — Ehrenseller  v.  Union  (^nal 
Co.,  1  Rawle  181. 

Amendment  of  ctiarter  as  special 
aot  see  Statutes  (36  Cyc  1000]. 

57.  Southlngton  v.  Southlngton 
Water  Co.,  80  Conn.  646,  69  A  1023,  13 
AnaCaa  411;  Smead  v.  Indlanapolta. 
etc.,  R.  Co.,  11  Ind.  104;  St.  John  v. 
Iowa  Business  Men's  Bids.,  etc, 
Assoc,  136  Iowa  448,  118  NW  863.  16 
LRANS  603.  See  also  infra  |t  187, 
204.  •      . 

58.  Ex  p.  Prlts,  9  Iowa  80;  State 
v.   Citizens'    Bank,   52   La.   Ann.    1086. 

27  S   709    [rev  on  other  grounds  192 
U.    S.   73,    24   SCt  181,   48  L.  ed.   84<]. 

[a]  OonsUtntloaaJ  xeviixmsnt  of 
two-tlilrdB  vote  of  ISKlatatnre,— 
Atty.-Gen.  v.  Joy,  66  Mich,  94.  20  NW 
806.     See  also  Statutes  [36  C^c  963]. 

[b]  Bubseqnent  mtUlcatloa. — 
Where  the  legislature  amends  the 
charter  of  a  corporation  without  the 
two-thirds  vote  required  by  the  con- 
stitution, its  act  may  subsequently 
be  confirmed  either  by  an  express 
confirmation  or*  by  recognition. 
Atty.-Gen.  v.  Joy,  65  Mich.  94,  20 
NW  806.  See  also  Statutes  [86  C^c 
976]. 

[c]  A  toirttoxial  charter  may  be 
amended  by  special  act  subsequent 
to  the  adoption  of  the  constitution, 
if  the  amendment  does  not  alter  the 
corporate  rights  and  powers  so  as  to 
create  a  new  corporation.  Ames  v. 
Lake  Superior,  etc.,  R.  Co.,  21  Minn. 
241. 

[d]  AAflltloBal  powera  cannot  be 
conferred  by  a  special  act  on  a  cor- 
poration already  existing.  State  v. 
Cincinnati,  20  Oh.  St.  18;  Atkinson  v. 
Marietta,   etc..   R.  CTo..   16   Oh.   St.   21. 

OonstltntioBal  proUbltloa  of  ntt- 
olal  laws  see  Statutes  [36  C^c  999, 
1000], 

69.  V.  8. — In  re  Western  Bank, 
etc.,  Co.,  163  Fed.  713. 

Ala — State  v.  Montgomery  Light 
Co..  102  Ala.  594,  16  S  347. 

Cal. — Bowie  V.  Legion  of  the  West 
Grand  Lodge,  99  CTal.  392,  84  P  101. 


For  lator  eases,  d«««lopm«nta  and  tHumtmm  in  the  law  see  cumulative  Annotations,  frnt-MUt,  page  and  note  number. 
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impairing  the  obligation  of  eontractg,*"  it  is  well 
settled  that  a  state  cannot,  without  the  consent  of 
the  corporation  and  its  members,"  alter~or  amend 
the  charter  of  such  a  corporation  in  any  material 
respect,"  by  any  form  of  action  to  which  it  gives 
the  effect  of  law,  whether  by  a  constitutional  pro- 
vision adopted  after  creation  of  the  corporation," 
by  an  act  of  legislation,  either  special  or  general,** 
or  by  a  municipal  ordinance,"'  unless  it  has,  either 
in  tbe  charter  itself,  or  in  a  general  statute  or  con- 
gtitntional  provision  operative  at  the  time  the 
charter  was  granted,  reserved  the  right  of  altera- 
tion, amendment,  or  repeal,""  or  unless  the  alteration 
or  amendment  is  made  in  the  proper  exercise  of  the 
police  power  of  the  state,"  or  in  the  exercise  of 
the  right  of  eminent  domain."^  Subject  to  the 
above  exceptions,  therefore,  a  charter  granted  with- 
out the  reserved  right  to  alter  or  to  repeal  is  not 
affected  by  subsequent  changes  in  the  ,8tatutes  or 
the  constitutions  of  the  states." 

[i  185]  2.  Amendment  Authorizing  Surrender  of 
Fnnchims.  An  amendment  to  the  charter  of  a 
strictly  private  corporation,  owing  no  public  duties 
to  the  state,  authorizing  it  to  surrender  its  fran- 
chises and  to  dissolve,/  does  not  impair  the  obliga- 
tion of  any  contract  subsisting  between  the  state 
and  the  corporation,  but  merely  operates  to  g^ve 
the  consent  of  the  state  to  what  the  eoiporation 
can  do  without  its  consent.^" 

H  186]  3.  Materiality  of  Amendment  a  Qnestioii 
of  Law.  The  materiality  of  an  amendment  is  a 
question  of  law  for  the  court  and  is  not  to  be  sub- 
mitted to  a  jury." 

[i  187]  4.  Effect-  of  Reservation  of  Power  to 
Alter  or  Bepeal— a.  In  OeneraL  Since  the  state 
may  impose  conditions  in  granting  a  charter  or  in 
antiiorizing  incorporation  under  a  general  law,  it 
may  reserve  the  power  to  alter,  amend,  or  repeal 
a  charter,  in  which  ease  the  reservation  becomes  a 
part  of  the  charter  and  a  term  of  the  contract 
between  the  state  and  the  corporators,  so  that  the 
charter  may  at  any  future  time  be  either  withdrawn 
or  amended,  subject  to  the  limitations  hereinafter 


Iowa. — Day  v.  Mlll-Ownera'  Mut.  F. 
Ins.  Co..  7S  Iowa  694.  38  NW  113. 

Hd. — Brown  y.  Maryland  Tel.,  etc., 
Co.,  101  Md.  fi7t.  61  A  338. 

Hlnn. — ^Mercantile  Statement  Co.  v. 
KneaL  SI  Minn.  263,  63  NW  632. 

Mo. — Grand  River  College  v.  Rob- 
ertson, 67  Ho.  A.  329. 

Oh. — Plcard  v.  Hughey,  68  Oh.  St. 
(77,  51  NE3  133:  State  v.  Taylor,  56 
Oh.  St.  61.  44  NE  618. 

Pa. — In  re  St.  Mary's  Church,  7 
Serg.  &  R.  617;  Oerman  Bvangellcal 
Lutheran  Church's  Pet..  6  Pa.  Dlst. 
412.  20  Pa.  Oo.  472. 

Va. — News-Re^ster  Co.-v.  Rooklner-" 
ham  Pnb.  Co.,  118  Va.  140.  86  SB  874. 

Kdk. — Re  Anslo-Amerlcan  Tel.  Co., 
Ltd..  106  U  T.  Rep.  N.  S.  947;  Re 
New  Westminster  Brewing  Co.,  Ltd., 
106  L.  T.  Rep.  N.  8.  946;  In  re  Walker 
&  Sons.  Ltd..  [19141  a.  C.  280. 

B.  C. — Leiser  v.  Fopham  Bro.thera, 
Ltd.,  17  B.  C.  187,  6  DomLR  52^. 

Aauadaiaats  nadar  vsasral  laws 
Me  infra  f  203. 

eOi     See  Constitutional  tiaw  f  648. 

61.  Avondale  Land  Co.  T.  Shook, 
179  Ala.  379.  64  S  268.  See  supra  this 
■cetion. 

[a]  Xb  WagUmA,  where  the  crown 
has  created  a,  corporation  by  charter, 
it  cannot  alter  or  recall  the  charter 
except  iB  three  cases:  First,  where 
the  cn»wn  has  in  the  orl^nal  charter 
•r  in  a  sabseouent  charter  made 
valid  by  accsptance  expressly  re- 
served power  to  alter  the  charter; 
second,  wbera  th«  corporation  Is 
wholly  or  partially  -  moribund;  and 
third,  where  the  eerporation  eonsents 

'       tac.-3.-iti      - 


to  the  alteration.     Otay  v.  Trinity 
Collejre,  Dublin,  ri910l  1  Ir.  870. 

Aooeptaaes  of  ana  eoassnt  to 
amendmant  see  infra  9  190  et  seq. 

03.     See  Constitutional  Law   i  648, 
et  seq.  ' 

03.    See  Constitutional  Law  I  (48 
et    seq. 
'  64.    See  Constitutional  Law  t   648 
et  seq. 

es.  See  Constitutional  Law  f  648 
et  seq. 

66.  See  Constitutional  Law  t  649 
et  seq. 

er.  iSee  Constitutional  Law  i  (63 
et  seq.  -" 

68.     See  Constitutional  Law  t  666. 

68.  New  Orleans  Water-Works  Co. 
V.  Rivers.  IIB  U.  S.  674,  6  SCt  273, 
29  L.  ed.  626:  New  Orleans  Oas- 
Llgrht  Co.  v.  Louisiana  Liffht,  etc., 
Co..  116  U.  S.  6B0,  6  SCt  262.  39  L. 
ed.  616:  Henry  County  v.  Nlcolay,  96 
U.  S.  619,  24  L.  ed.  394;  Franklin 
Branch  Bank  v.  Ohio,  1  Black  (U. 
S.)  474,  17  L.  ed.  180;  Jefferson 
Branch  Bank  v.  Skelley,  1  Black  (U. 
S.)  436,  17  L.  ed.  173;  Mechanics', 
etc.,  Bank  v.  Thomas.  1<8  How.  (U.  S.) 
384,  16  L.  ed.  460;  Dodgre  y.  Woolsey, 
18  How.  (U.  S.)  331,  16  L.  ed.  40i: 
State  V.  Roach,  267  Mo.  300,  184  SW 
969;  Manhelm  Borough  v.  Manhelm 
Water  Co.,  229  Pa.  177,  78  A  98; 
Gloninger  v.  Pittsburg,  etc.,  R.  Co., 
139  Pa.  13,  21  A  211;  Williamsport 
Pass.  R.  Co.  V.  Williamsport,  120  Pa. 
1,  13  A  496;  Merlon,  etc..  Gas,  etc., 
Co.  V.  Radnor  Tp.,  39  Pa.  Co.  109. 
And  see  other  cases  supra  this 
section. 


stated,  at  the  will  of  the  legislature;^^  and  the  power 
may  be 'so  reserved  either  in  the  charter  itself^'  or 
in  a  g^eneral  statuto^*  or  constitutional  provision^' 
operative  at  the  time  the  corporation  is  created. 
Where  a  charter  is  offered  before,  but  is  not  ao- 
cepted  until  after,  the  adoption  of  a  constitutional 
provision  or  the  enactment  of  a  statute,  making  all 
charters  subject  to  amendment,  alteration,  or  repeal, 
the  provision  enters  into  and  forms  a  part  of  the 
contract  between  the  corporation  and  the  state,  as 
the  contract  is  not  made  until  the  charter  is  ac- 
cepted;'"  and  when  a  new  corporation  is  formed 
by  consolidation  of  existing  corporations  or  other- 
wise, the  new  charter  becomes  subject  to  a  power 
of  amendment  then  reserved  to  the  legislature  by  a 
general  law  or  by  constitutional  provision."  The 
same  rule  applies  where  a  corporation  accepts  a 
supplementel  charter  or  an  amendment  reserving 
the  power  of  alteration,  amendment,  or  repeal.^^  In 
some  states,  by  stetute  or  by  constitutional  pro- 
vision,, the  acceptance  by  a  corporation  of  an 
amendment  or  an  extension  of  its  charter,  or  an  ' 
amendment  under  the  general  law,  renders  the'^ 
charter  thereafter  subject  to  further  alteration, 
amendment,  or  repeal,  and  in  some  jurisdictions 
also  subjects  the  corporation  to  the  operation  of 
general  laws  and  constitutional  provisions  which 
would  not  otherwise  apply  to  it." 

Extent  of  reserTed  power  to  alter  or  to  ammid. 
It  has  been  held  that,  where  a  general  law  provides, 
as  in  some  states,  that  charters  shall  be  subject  to 
amendment,  alteration,  or  repeal,  "at  the  pleasure 
of  the  legislature,"  the  reason  of  a  repeal  or  an 
amendment  and  the  motive  of  the  legislature  are  im- 
material. "The  validity  of  such  action  does  not 
depend  on  the  necessity  for  it,  or  on  the  soundness 
of  the  reasons  which  prompted  it."***  As  a  rule, 
however,  the  reserved  power  to  alter  or  to  amend 
is  not  unlimited."'** 

[$  1881  b.  Application  of  Beservation  to  Future 
Special  OhaiterB.  Contrary  to  the  general  rule  of 
statutory  construction  expressed  in  the  maxim, 
Generalia  specialibus  non  derogant,  it  is  a  settled 

70,  Hovston  ▼.  Jefferson  College, 
68  Pa  428. 

71.  Witter  V.  Mississippi,  etc.,  R. 
Co.,  20  Ark.  463;  Perkins  T.  Coffin,  >4 
Conn.  276.  79  A  1070.  AnnCa8l912C 
1188;  Memphis  Branch  R.  Co,  v.  Sul- 
livan, 67  Qa.  240.  ^or  an  unsound 
case  where  It  was  held  proper  to  sub- 
mit ^o  the  jury  the  question  of  the  > 
materiality  of  the  change  made  by 
the  amendment  see  Southern  Penn- 
sylvania, etc.,  R.  Co.  V.  Stevens,  87 
Pa.  190. 

ta]  Tst  If  tlis  oonrt  erroaeotudy 
•nVmits  tli*  qoeatloa  to  a  Jury  and 
they  decide  it  rightly,  their  verdict 
will  not  be  set  aside.  Memphis 
Branch  R.  Co.  v.  Sullivan,  67  Oa.  240. 

[b]    Oonrt  daoides  oa  facts  fowtd. 
—That  the  question,  although  one  of 
law,  is  to  be  decided  by  the  court  on  ' 
facts  found  see  Witter  v.  Mississippi, 
etc.,  R.  Ca,  20  Ark.  463. 

7a.  See  Oonstitutlonal  Law  {  649 
et  seq. 

73.  See  Constitutional  Law  f  662.' 

74.  See  Constitutional  Law  {  661. 

75.  See 'Constitutional  Law  f   660. 

76.  See  Constitutional  L.aw  J   666. 

77.  See  Constitutional  Law  {   667. 

78.  See  Constitutional  Law  {  652. 

79.  See  infra  f  204. 
/  ao.  Oreenwood  v.  Union  Freight 
R.  Co.,  106  U.  S.  IS,  26  L.  ed.  961; 
Lothrop  V.  Stedman,  16  F.  Cas.  No. 
8,519,  42  Conn.  583;  Com.  v.  Bast- 
ern  R.  Co.,  103  Mass.  254,  4  AmR 
555. 

81-ao,    See      Constitutional      I<aw 
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rule  that  the  power  reserved  to  the  legislature  in 
a  general  statute  or  constitutional  provision  to 
alt^  or  to  repeal  the  charters  of  corporations  reads 
itself  into  the  charter  of  every  corporation  created 
while  the  general  statute  is  in  force,  and  makes  such 
charters  subject  to  legislative  alteration  or  repeal, 
against  the  will  of  the  corporators  or  stockholders, 
to  the  extent  of  the  principles  already  stated.^ 

[$  189]  c.  Ezercdae  of  Power  by  Ckneral  Law. 
Where  a  corporation  is  subject  to  a  reserved  power 
to  alter  or  amend  its  charter,  such  power  may  be 
exercised  by  the  adpption  of  a  general  law  appli- 
cable to  it,  whether  the  particular  corporation  was 
created  by  a  special  act  or  formed  under  a  general 
law.« 

[$  190]  6.  Acceptance  of,  or  Assent  to,  Amend- 
ment— a.  Necessity  and  Snfflciency  in  OeneraL  As 
has  already  been  pointed  out,  where  the  state  has 
not  reserved  the  power  to  alter,  amend,  or  repeal 
a  corporate  charter,  it  cannot  alter  or  amend  the 
same  in  any  material  respect  without  the  consent 
of  the  corporation  or  the  corporators ;  and  in  such  a 
'  case  therefore  an  amendment,  to  take  effect,  must  be 
either  expressly  or  impliedly  accepted.^  The  same 
mile  applies  of  course  where  an  amendment  is  of 
such  a  character  as  not  to  come  within  the  reserved 
power  to  alter,  amend,  or  repeal."  And  where  a 
statute  enacted  for  the  benefit  of  a  corporation  ex- 
pressly requires  the  filing  or  giving  of  an  accept- 


ance, an  acceptance  is  essential  to  entitle  the  corpo- 
ration to  the  benefit  of  the  act."  The  language  in 
some  of  the  cases  is  broad  enough  to  imply  that, 
when  the  legislature  has  reserved  the  power  to  alter, 
amend,  or  repeal  a  charter,  it  is  immaterial  whether 
the  consent  of  the  corporation  is  given  or  not;" 
but  with  respect  to  amendments  this  is  not  strictly 
true  ,in  the  case  of  a  private  corporation,  except  in 
the  case  of  amendments  or  regnilations  in  the  exer- 
cise of  the  police  power  or  the  power  of  eminent 
domain;  for  even  though  'the  state  may  have  re- 
served the  power  to  amend  or  to  repeal,  it  can  no 
more  compel  corporators  to  accept  an  amended 
charter  and  to  continue  under  it  than  it  eonid  com- 
pel them  to  accept  the  original  charter.'^  The  true 
situation  is  this:  Although  the  legislature  may 
have  reserved  the  power  to  alter,  amend,  or  repeal  a 
charter  of  a  private  corporation,  and  although 
under  this  reservation  of  power  it  can  repeal  the 
charter  without  regard  to  the  consent  or  noncon- 
sent  of  the  corporation,  and  may  impose  an  .amend- 
ment as  a  condition  of  the  corporation's  continuing 
to  exercise  its  franchise,  it  cannot,  without  its  con- 
sent, compel  it  io  continue  under  the  charter  as 
amended.^  But  a  corporation  cannot  conduct  its 
operations  in  defiance  of  the  l^slative  power.  If 
it  does  not  accept  an  amendment  which  the  state 
has  the  power  to  impose,  it  must  discontinue  its 
operations  as  a  corporate  body  ;*  and  if  it  continues 


ai.  TJ.  S. — Holyoke  Water  Power 
Co.  V.  Lyman.  15  Wall.  500,  21  L.  ed. 
483;  Miller  v.  New  Tork,  16  Wall. 
478,  21  L.  ed.  98;  Pennsylvana  Col- 
lege Cases,  13  Wall.  190,  20  L.  ed. 
360;  Sala  v.  New  Orleans,  21  F.  Cas. 
No.  12,246,   2  Woods  188. 

Conn. — Southlngton  v.  Southinrton 
Water  Co.,  80  Conn.  646,  69  A  1023, 
13  AnnCas  411;  LiOthrop  V.  Stedman, 
42  Conn.   583. 

Ky.— Griffin  v.  Kentucky  Ins.  Co., 
8  Busl)  692,  96  AmD  269;  Fry  v.  Lex- 
ington, etc.,  R.  Co.,  2  Mete  314. 

Me. — State  v.  Maine  Cent.  R.  Co., 
66  Me.  488. 

Mass. — Roxbury  v.  Boston,  etc.,  R. 
Corp.,  6  Cush.  424. 

N.  J. — Shlloh  Tump.  C6.  v.  Bates, 
80  N.  J.  L.  171,  76  A  448;  State  v. 
Railroad  Taxation  Comr.,  37  N.  J.  L. 
228  [aft  38  N.  J.  L.  472  (rev  on  other 
grounds  96  U.  S.  104,  24  L.  ed.  362)]; 
State  V.  Person,  82  N.  J.  L.  134  [aft 
32  N.  J.  L.  6661;  Story  v.  Jersey  City, 
-etc.,  R.  Co.,  x€n.  J.  Eq.  13,  84  AmD 
184. 

N.  T. — Suydam  v.  Moore,  8  Barb. 
858. 

Okl. — Pioneer  Tel.,  etc.,  Co.  v. 
State,  38  Okl.  664,  134  P  398.  ' 

Va. — Wlnfroe  v.  Riverside  Cotton 
Mills,  113  Va.   717,   76  SE  309. 

Wis. — West  Wisconsin  R.  Co.  v. 
Trempealeau  County,  35  Wis.  257. 

See  generally  Constitutional  Law 
1  651. 

[a]  TUa  does  not  in*an  that  tlw 
iMDds  of  a  laglalatiir*  are  tied  (1) 
so  that  it  cannot  enact  in  a  special 
charter  that  which  is  inconsistent 
with  a  prior  general  law.  Scotland 
County  v.  Missouri,  etc.,  R.  Co.,  66 
Mo.  123.  (2)  Nor  does  it  abrogate 
the  rule  that  a  special  provision  re- 
lating to  the  particular  corporation 
embodied  in  Its  special  charter  will 
override  a  dlfterent  provision  in  an 
existent  general  statute.  Wood  v. 
Wellington,  SO  N.  T.  21«.  (3)  And 
although  by  reason  of  the  reservation 
in  the  general  law  the  legislature  has 
the  power  to  alter  or  to  repeal  a 
special  charter  granted  while  the 
general  law  Is  in  force,  yet  it  will 
not  be  Intended  as  doing  so  by  rea- 
son of  subsequent  general  enact- 
ments which  do  not  have  this  effect 
by  their  terms.  State  v.  Macon 
County  Ct.,  41  Mo.  463. 

SL    U.  8. — Pennsylvania  R.  Co.  v. 


Miller,  182  tT.  S.  7S,  10  SCt  34,  33 
L.  ed.  267. 

Ark. — Ozan  Lumber  Co.  v.  Biddie, 
87  Ark.   587.  113  SW  796. 

Conn. — Southington  v.  Southington 
Water  Co.,  80  Conn.  646,  69  A  1023, 
13  AnnCas  411;  Durand  v.  New 
Haven,  etc.,  Co.,  42  Conn.  211;  New 
Haven,  etc.,  R.  Co.  v.  Chapman,  88 
Conn.  66;  Buckley  v.  New  York,  etc, 
R.  Co..  27  Conn.  479. 

Uel.^Wilmington  City  B.  Co.  v. 
People's  R.  Co.,  47  A  246. 

Ind. — Jeffersonvllle'  R.  Co.  v.  Oob- 
bert.  25  Ind.  431. 

Mass. — Roxbury  v.  Boston,  etc.,  R. 
Corp.,  6  Cush.  424. 

Va. — Wlnfree  v.  Riverside'  Cotton 
Mills,  113  Va.  717,  76  SE  309. 

W.  Va. — State  v.  St.  Mary's 
Franco-American  Petroleum  Co.,  68 
W.  Va.  108,  61  SE  866,  112  AmSR 
961,  1  LRANS  658,  6  AnnCas  88: 
Baltimore,  etc.,  R.  Co.  v.  Marshall 
County,  3  W.  Va.  819. 

aa  111.— Peo.  V.  Marshall,  6  III. 
672. 

La. — State  V.  Atchafalaya  R.,  etc., 
Co.,  5  Rob.  63. 

Me. — Lincoln,  etc..  Bank  v.  Rich- 
ardson, 1  Me.  79,  10  AmD  34. 

Minn. — Mower  v.  Staples,  82  Minn. 
284.  20  NW  226. 

N.  Y. — Troy,  etc.,  R.  Co.  v.  Kerr, 
17  Barb.  581;  Ewald  v.  New  Tork 
County  Medical  Soc.  70  Misc.  616, 
130   NTS    1024. 

Oh. — Owen  v.  Purdy,  12  Oh.  St.  73. 

Pa. — Com.  V.  Cullen,  13  Pa.  183,  63 
AmD  450. 

And  see  cases  and  cross  references 
supra  S   184. 

34.  Sage  v.  pillard,  15  B.  Mon. 
(Ky.)  340,  368.  And  see  other  cases 
supra  J  187;  infra  this  and  subse- 
quent sections. 

as.  Green  v.  Seymour,  3  Sandf .  Ch. 
(N.  T.)  286;  Com.  v.  Richmond,  etc., 
R.  Co..  Ill  Va.  611,  69  SB  1070. 

96.  U.  S.— Gibbs  v.  Consolidated 
Gas  Co.,  130  U.  S.  396,  9  SCt  «68,  32 
L.  ed.  979. 

Mass. — ^Worcester  v.  Norwich,  etc., 
R.  Co.,  109  Mass.  103:  Durfee  v.  Old 
Colony,  etc.,  R.  Co.,  6  Allen  280. 

Mic^. — Peo.  y.  Grand  Blanc,  etc.. 
Plank  Road  Co.,  lO  Mich.  400. 

N.  J. — Zabriskle  v.  Hackensack, 
etc.,  R.  Co.,  18  N.  J.  Eq.  178,  90  AmD 
«17. 

N.  T.— Hyatt  y.  Whipple.  87  Barb. 


696;  Hyatt  v.  McMahon.  25  Barb.  467. 

R.  I. — Gardner  v.  Hope  Ins.  Co.,  9 
R.  I.  194,  11  AmR  238. 

97.  New  Haven,  etc.,  H.  Co.  v. 
Chapman,  88  Conn.  66.  And  see  cases 
in  following  notes. 

as.  111. — Illinois  River  R.  Co.  v. 
Zimmer,  20  111.  654,  661. 

Ky.— Sage  v.  Dlllard,  16  B.  Mon. 
340. 

Mass. — XllUa  v.  Marshall,  2  Mass. 
269,  3  AmD  4». 

N.  T. — Troy,  etc.,  R.  Co.  v.  Kerr. 
17  Barb.  681. 

Va. — Teaton  v.  Old  Dominion  Bank, 
21  Gratt.  (62  Va.)  593. 

a9.  111.— Illinois  River  R.  Co.  v. 
Zimmer,  20  III.  654,   661. 

Iowa. — St.  John  v.  Iowa  Business 
Men's  Bldg.,  etc.,  Assoc,  136  Iowa 
448.  113  NW  863,  16  LRANS  603. 

Tenn. — Miller  v.  American  Mut. 
Ace  Ins.  Co.,  92  Tenn.  167,  21  SW 
39,   20   LRA   766. 

va. — Teaton  v.  Old  Dominion  Bank, 
21  Gratt.   (62  Va.)  698. 

W.  Va. — State  v.  St.  Mary's 
Franco- American  Petroleum  Co.,  58 
W.  Va.  108,  61  SE  866,  112  AmSR  961, 
1/ LRANS  568,  6  AnnCas  88. 

[a]  Statement  of-dootila*, — "The 
p6wer  of  the  Legislature  'to  repeal, 
alter  or  modify  the  charter  of  any 
bank  at  its  pleasure,'  must  be  held 
to  be  limited  to  this  extent.  It  may 
certainly  repeal  the  charter  of  any 
bank,  but  it  cannot  compel  a  bank 
to  accept  an  amendment  or  modifl- 
cation  of  its  charter.  Nor  is  any 
such  amendment  or  modification  of 
Its  charter  binding  upon  the  bank 
without  its  acceptance.  Banks  are 
private  corporations,  created  by  a 
charter,  or  act  of  Incorporation  from 
the  government,  which  is  in  the 
nature  of  a  contract  and  therefore, 
in  order  to  complete  the  creation  of 
such  corporations,  something  more 
than  the  mere  grant  of  a  charter  is 
required;  that  is,  in  order  to  Eive  to 
the  charter  the  full  force  and  effect 
of  an  executed  contract,  it  must  be 
accepted.  These   well     set- 

tled principles  are  everywhere  recog- 
nlied  as  applicable  to  the  original 
charters  of  incorporatioii ;  and  upon 
principle  and  authority  they  apply 
with  equal  force  to  any  amendment 
or  modiflcation  of  the  charter  as  well 
as  to  the  original  charter.  Though 
the   Legislature  may  have   the     re- 
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to  aet  as  a  corporation  or  otherwise  acts  nnder  saeh 
an  amendment,  it  will  be  r^aided  as  having  ao- 
eepted  the  Bame.*" 

Sufficiency  in  generaL  An  amendment  to  the 
(barter  of  a  private  corporation  offered  for  accept- 
ance as  an  entirety  must  be  accepted  as  offered.  It 
cannot  be  accepted  conditionally  or  accepted  in 
part  and  r^ected  in  part.'^  And  it  must  be  ac- 
cepted by  the  body  or  persons"  and  substantially 
in  the  mode,  if  any,  prescribed  by  the  statute. 
Bnt  if  a  proposed  amendment  embodies  a  variety 
of  powers,  and  it  does  not  appear  that  it  is  offered 
for  acceptance  as  an  entirety,  an  acceptance  of 
some  of  the  powers  only  is  authorized."  To  make 
valid  as  the  aet  of  the  corporation  an  act  altering 
a  charter,  where  assent  of  the  stockholders  or  mem- 
bers is  required,  it  should  be  passed  at  a  meeting 
of  the  corporators  duly  convened  for  that  purpose, 
after  notioe  to  all  the  members.  The  most  ample 
opportunity  should  be  afforded  for  delilx^ration  on 


the  proposed  alteration,  and  a  minority  cannot  be 
deprived  of  this  right  by  the  arbitrary  will  of  the 
majority.**  As  we  shall  see,  however,  there  need 
not  necessarily  be  any  formal  action,  but  assent  of 
the  corporation  and  of  all  the  stockholders  or  mem- 
bers may  be  infwred  from  acts  or  from  acquies- 
oence.** 

[$  191]  b.  Who  May  Give  Assent  to  Amend- 
meutB — (1)  In  Q«neraL  Since  the  directors  or 
trustees  of  a  corporation  are  merely  its  managing 
agents  for  the  purposes  of  its  business,"  they  have 
no  power,  unless  specially  authorized,  to  make  con- 
stituent changes  in  the  corporation  itself,  and  the 
general  rule  therefore  is  that,  unless  authorized  by 
the  charter  or  the  general  law,  or  by  the  stock- 
holders or  members,  they  have  no  power  to  accept 
or  to  assent  to  a  substantive  or  fundamental  amend- 
ment of  the  charter;  but  such  amendments  must  be 
accepted  by  the  body  constituting  the  corporation, 
that  is,  by  the  stockholders  or  members.  °^    Nor  can 


Mrved  power  to  amend  or  modify  a 
charter  of  incorporation,  it  can  no 
more  force  the  corporation  to  accept 
such  amendment  or  modification,  than 
it  could. have  forced  upon  them  the 
acceptance  of  the  orlerinal  charter 
vithout  their  consent.  Under  the 
reservation  they  can  repeal  or  de- 
stroy the  charter,  without  any  con- 
sent on  the  part  of  the-  corporators, 
but  as  long  as  they  remain  In  exist- 
ence as  a  corporate  body,  they  neces- 
sarily have  the  power  to  reject  an 
amendment  or  modification  of  their 
charter.  The  i>ower  reserved  by  the 
Legislature  gives  the  right  certainly 
to  repeal  or  destroy,  but  so  far  as 
the  right  to  modify  or  alter  is  con- 
cerned It  la  nothing  more  than  the 
ordinary  case  of  a  stipulation  that 
one  of  the  parties  to  a  contract  may 
rary  its  terms  with  the  consent  of 
the  other  contracting  party.  These 
principles  grow  out  of  the  nature  of 
charters  or  acta  of  incorporation, 
vhich  are  regarded  In  the  nature  of 
contracts.  The  amendment  or  modi- 
fication must  be  made  by  the  parties 
to  the  contract,  the  Legislature  on 
the  one  band,  and  the  corporation  on 
the  other,  the  former  expressing  its 
Intention,  by  means  of  a  legislative 
act,  and  the  latter  assenting  thereto 
by  a  vote  of  the  majority  of  the 
stockholders,  according  to  the  pro- 
Tislons  of  Its  charter,  or  by  other 
acts  showing  Its  acceptance. '  The 
reservation  of  the  right  to  alter, 
amend,  or  repeal  the  act  by  which 
the  corporation  is  Created,  may  be 
prudent  and  salutary;  but  It  seems 
to  be  a  necessary  Implication,  that 
If  the  I,egislature  should  undertake 
to  make  what  In  their  opinion  is  a 
legitimate  alteration  or  ameildment, 
the  corporation  has  the  power  to  re- 
ject or  accept  it,  whatever  may  be 
the  consequences.  One  consequence 
undoubtedly  is,  that  the  corporation 
cannot  conduct  Its  operations  in  de- 
nance  of  the  power  that  created  It; 
and  If  it  does  not  accept  the  modifl- 
eatlon  or  amendment  proposed,  must 
discontinue  its  operations  aa  a  cor- 
porate body.  But  such  amendment 
or  modification  cannot  be  forced  upon 
the  conwration  without  Its  consent." 
Per  Christian,  J.,  in  Yeaton  v.  Old 
Dominion  Bank,  21  Qratt.  (62  Va.) 
593,  698. 

_30.  Gibba  V.  Baltimore  Cons.  Oas 
C^.,  180  U.  S.  J98,  9  set  BBS.  32  L,. 
•0.  972:  Perkins  v.  Coffin,  8t  Conn. 
I<5,  79  A  1070,  AnnCasl»12C  1188; 
Illinois  River  R.  Co.  v.  Zlmmer,  20 
ni.  6S4.  661;  Uiller  v.  American  Mut. 
Ace  Ins.  Co.,  92  Tenn.  167,  21  SW 
19,  20  liRA  76S. 

■vlOeaee   asd  pMnapUon  ot  ao- 
MPtaaoe  or  assaat  see  infra  It  196, 

.  31.  Perkins  v,  ColSn,  84  Conn.  27B, 
'9  A  1070,  AnnCa8l912C  1188-  Ken- 
ton County  Ct.  v.  Bank  Lick  Tump. 
Co..  10  Bush  (Ky.)  629;  Ehrenxeller 
T.  Cnlon    Canal   Co..    1   Rawle    (Pa.) 


181,  190;  Mulloy  v.  Nashville,  etc., 
R.  Co.,  8  Lea  (Tenn.)  427. 

[a]  OoBdltfoiial  '  aooeptMioa^— 
Where  an  act  amending  the  charter 
of  a  corporation  is  accepted  in  terms, 
but  the  acceptance  is  qualified  by  a 
proviso  Introducing  a  new  condition 
to  the  contract  contained  In  the  act, 
and  one  not  authorised  by  the  act, 
the  act  is  not  accepted  so  as  to  be- 
come a  part  of  the  charter.'  Mulloy 
v.  Nashville,  etc.,  R.  Co.,  8  Lea 
(Tenn.)    427. 

3a.     See  infra  {   191   et  seq. 

331  Memphis,  etc.,  Plank-Road  Co. 
V.  Rives,  21  Ark.  302;  (lOlder  v. 
Bressler,  lOB  111.  419;  Green  v.  Sey- 
mour, 3  Sandf.  Ch.   (N.  Y.)   286. 

[a]  OonstruuttoB.  of  statnta^ — A 
statute  pr6viding  that,  when  any 
amendment  of  the  charter  of  a  cor- 
poration is  made,  if  not  otherwise 
specially  provided  for  in  the  resolu- 
tion making  the  amendment,  it  shall 
not  become  operative  unless  accepted 
by  the  corporation  within  six  months 
at  a  meeting  called  for  that  purpose, 
does  not  apply  to  acts  which  may  be 
referred  to  the  superintending  or  ad- 
visory power  which  the  legislature 
has  over  a  corporation  that  it  has 
created.  State  v.  New  Haven,  etc., 
Co.,  48  Ctenn.  351. 

[b]  lulMrtaiitial  eo>npU«nee.^(l) 
Where  a  statute  amending  the  char- 
ter of  a  corporation  provided  that 
before  the  act  should  uke  effect  the 
president  of  the  company  should  file 
In  the  office  of  the  secretary  of  state 
,a  declaration  of  acceptance,  it  was 
held  that  such  declaration,  filed  by 
an  agent  of  the  corporation,  and  sub- 
sequently ratified  by  the  corporation, 
was  a  substantial  compliance  with 
the  statute,  and  a  sufficient  accept- 
ance of  the  amendment.  Memphis, 
etc..  Plank  Road  Co.  v.  Rives,  21  Ark. 
802.  (2)  And  nnder  a  statute  re- 
quiring a  bank  which  adopted  the 
provisions  thereof  to  signify  its  ao- 
ceptance  by  a  writing,  under  the  seal 
of  the  bank,  signed  by  the  president, 
it  was  held  that  a  copy  of  an  order 
of  acceptance,  taken  from  the  min- 
utes of  the  itroceedlngs  of  the  direct- 
ors and  certiflod  by  the  president 
and  cashier  under  the  seal  of  the 
bank,  was  a  substantial  compliance 
with  the  act.  Oolder  v.  Bressler,  106 
111.  419. 

AmeaAmMito  uadas  gaoMal  lawa 
see  infra  |  203. 

34.  Perkins  v.  Coffin,  84  Conn.  276, 
79  A  1070,  AnnCaBl912C  1188. 

8S.  Com.  V.  Cullen,  IS  Pa.  183,  63 
AmD  4B0;  Brown  v.  Falrmount  Gold, 
etc.,  Mln.  Co.,  10  Phila.   (Pa.)   32. 

'Wlio   mmj  glv*  assent   see    infra 

::  191.  192. 

Aooaptanoe  by  majodtr  see  infra 
(9   193.  194. 

36.  See  infra  i(   196.  197. 

37.  See  infra  XIII,  B. 

3a  U.  S.— Chicago,  etc,  R.  Co.  v. 
AUerton.  18  Wall.  23S,  21  L.  ed.  902. 


CJonn. — ^Marlborough  Mfg.  Co.  v. 
Smith,  2  Conn.  679. 

Gsi. — Cherokee  Iron  Co.  v.  Jones, 
62  Oa.  276. 

111. — ^Eadman  v.  Bowman,  68  lU. 
444.  11  AmR  90. 

La. — Stark  v.  Burke,  9  La,  Ann. 
841;  Bolsdere  r.  Cltiiens'  Bank,  9 
La.  606,  29  AmD  463. 

Minn. — State  v.  Oftedal,  72  Minn. 
498,  7S  NW  692. 

Mo.— am  v.  Balls,  72  Mo.  424; 
State  V.  Adams,  44  Mo.  670. 

N.  J.^ — Zabriskie  v.  Hackensack, 
etc.,  R.  Co.,  18  N.  J.  Eq.  178,  90 
AmD  617. 

N.  T. — ^Blatchford  v.  Ross,  64 
Barb.  42,  6  AbbPrNS  434,  37  HowPr 
110;  Abbot  V.  American  Hard  Rubber 
Co.,  83  Barb.  678. 

N.  C— In  re  Judges  Op.,  120  N.  C. 
623,   28  SB  18.  ^ 

Pa. — Com.  V.  <^llen,  13  Pa.  133,  6S 
AmD  460:  In  re  St  Mary's  Church, 
7  Serg.  &  R.  617;  Brown  v.  Falr- 
motmt  Gold,  etc..  Mln.  Co.,  10  Phlla. 
S2. 

Va. — Cyom.  V.  Richmond,  etc.,  R. 
Co.,  Ill  Va.  611,  620,  69  SB  1070 
[clt  Cyo]. 

[a]  Judicial  vtatemMit  aad 
reasons  of  mMb^"Changes  In  the 
purpose  and  object  of  an  association, 
or  in  the  extent  of  its  constituency 
or  membership,  involving  the 
amount  of  Its  capital  stock,  are 
necessarily  fundamental  in  their 
character,  and  cannot,  on  general 
m-lnclpies,  be  made  without  the  ex- 
press or  implied  consent  of  the 
members.  The  reason  is  obvious. 
First,  as  it  respects  the  purpose  and 
object.  This  may  be  said  to  be  the 
final  cause  of  the  association,  for 
the  sake  of  which  it  was  brought 
into  existence.  To  change  this  with- 
out the  consent  of  the  associates, 
would  be  to  commit  them  to  aa 
enterprise  which  they  never  em- 
braced, and  would  be  manifestly  un- 
just. Secondly,  as  It  respects  the 
constituency,  or  capital  and  mem- 
bership. This  is  the  next  most 
important  and  fundamental  point  in 
the  constitution  of  a  body  corporate. 
To  change  it  without  the  consent  of 
the  stocKho'lders,  would  be  to  make 
them  members  of  an  association  in 
which  they  never  consented  to  be- 
come such.  It  would  change  the 
relative  infiuence,  control,  and  profit 
of  each  member.  If  the  directors 
alone  could '  do  it,  they  could  always 
perpetuate  their  own  i)ower.  Their 
agency  does  not  extend  to  such  an 
act  unless  so  expressed  in  the  char- 
ter, or  subsequent  enabling  act;  and 
such  subsequent  act,  aa  before  said, 
Would  not  bind  the  stockholders 
without  their  acceptance  of  it.  or 
assent  to  It  in  some  form."  Chicago 
City  R.  Co.  V.  Allerton.  18  Wall. 
(U.   S.)    233,   236.    21   L.   ed.  902. 

[b]  lUiistxmttons, — ^Thus  it  has 
been  held  that  the  following  amend- 
ments cannot  1^  accepted  or  Vejected 
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the  directors  or  trustees,  without  the  sanction  of 
the  stockholders  or  members,  apply  to  the  legisla- 
ture for  such  amendments  of  the  charter;  siich  ap- 
plications must  be  made  by  or  under  authority  of 
the  stockholders  or  members."  In  some  jurisdic- 
tions, however,  when  an  amendment  grants  an  addi- 
tional privilege  or  is  otherwise  merely  in  further- 
ance of  the  original  objects  of  the  corporation  and 
relates  to  a  matter  which  is  within  the  scope  of  the 
general  auihority  of  the  directors  or  trustees,  it 
may  be  accepted  by  them,^  unless  there  is  some' 
provision  to  the  contrary  in  the  charter  or  general 
law  or  in  the  statute  making  the  amendment/' 
Such  amendments  need  not  be  submitted  to  the 
stockholders  or  members  for  their  acceptance  be- 
eause,  being  within  the  reserved  power  of  the  legis- 
lature to  amend,  they  are  consented  to  in  advance 
by  the  stockholders  or  members/' 

In  PennsylTaiua  an  aipplication  to  alter  or  to 
amend  the  charter  of  a  corporation  must  be  the 
act  of  the  corporation  as  such,  and  not  that  of  the 
individual  members  or  of  another  organization.** 

[$  192]  (2)  Katiflcatdoa  or  Acanieecence  of 
Stockholden  or  Members.  Although  it  has  been 
held  that,  since  the  unauthorized  action  of  the 
board  of  directors  of  a  corporation  in  making  or  in 
accepting  a  charter  amendment  is  void,  subsequent 
ratification  thereof  by  the  stockholders  cannot  relate 
back  and  render'  it  valid  as  of  the  time  of  the 


amendment  or  acceptance,^  the  general  role  is  that, 
although  the  directors  or  trustees  may  have  in 
strictness  no  power  to  make  or  to  accept  such  an 
amendment,  their  action  in  doing  so  may  neverthe- 
less be  ratified  by  the  stockholders  either  expressly 
or  by  acquiescence;*'  and  this  principle  applies  of 
course  where  the  directors  have  without  authority 
from  the  stockholders  taken  it  upon  themselves  to 
procure  new  legislation  respecting  the  corporation.** 
Here,  if  the  legislation  is  beneficial  to  the  corpo- 
ration and  is  not  repudiated  by  the  shareholders 
by  some  distinct  act,  slight  evidence  of  acquiescence 
will  found  a  presumption  of  acceptance,^  such  as 
persisting  in  the  prosecution  of  an  action  which 
could  be  maintained  only  under  the  charter  as 
amended;*"  taking  a  continuous  course  of  action 
which  could  lawfully  be  maintained  only  under  the 
amended  charter;**  in  case  of  an  amendment  pro- 
cured by  the  directors,  changing  the  voting  power 
of  the  shares,  by  a  unanimous  acceptance  and  action 
upon  it  for  twenty  years;"  or  generally  by  acqui- 
escence in  any  action  of  the  corporation  or  its  di- 
rectors or  other  of&cers  in  the  exercise  of  the 
powers  conferred  by  the  amendment.'^  Npr  can  a 
stockholder  plead  his  ignorance  of  the  amendment 
so  as  to  make  it  a  g^round  of  escaping  his  liability 
under  his  contract  of  subscription,  since  it  is  "ins 
duty  to  know  it,"  especially  where,  subsequently 
to  the  amendment,  he  has  voted  at  corporate  meet- 


by  th«  directors  or  trustees  unless 
authorized  by  the  stockholders  or 
members:  (1)  Increasing  the  capital 
stock.  Chicago  City  R.  Co.  v.  Aller- 
ton,  18  Wall.  (U.  a.)  233,  21  L.  ed. 
S02:  Heath  v.  Erie  R.  Co.,  11  P.  Casi. 
No.  6,306.  8  Blatchf.  347;  Eldman  v. 
Bowman.  68  111.  444,  11  AraR  90.  (2) 
Reducing  capital  stock.  Hatridge  v. 
Rockwell.  R.  M.  Charlt.  (Ga)  260; 
Percy  v.  Mlllaudon,  3  La.  Ann.  S68; 
Gill  V.  Bolls,  72  Mo.  424.  (3)  Chang- 
ins  the  nature  or  business  of  tlie 
corporation,  Cherokee  Iron  Co.  T. 
Jones,  52  Oa.  276;  Abbot  v.  AmeVlcan 
Hard  Rubber  Co..  33  Barb.  (N.  Y.) 
678.  (4)  Changing  the  number  of 
directors  or  trustees  or  the  mode  of 
electing  them.  Com.  v.  CuUen,  13  Pa. 
133.  53  AmD  450.  (5)  Allowing  the 
directors  to  make  such  assessments 
on  stock  as  they  may  deem  neces- 
sary. Brown  v.  Palrmount  (Jold, 
etc.,   Mln..   Co.,    10   Phlla.    (Pa)    32. 


tbo: 


[c1     Aoceptaace   by    Olrsotora   ao- 
onssd  br  atatnts. — In   re  Western 


Bank,  etc.,  Co.,  163  Fed.  713. 

[d]  Anthonty  confUTSd  by  artl- 
«!•■;  eonstmtftloit. — Where  the  arti- 
cles of  association  of  a  company 
prohibit  its  union  or  consolidation 
with  any  other  without  the  consent 
of  a  majority  of  the  stockholders, 
but  also  contain  a  clause  providing 
for  an  amendment  of  the  articles  by 
a  concurrent  vote  of  two  thirds  of 
the  executive  committee  and  a 
maiority  of  the  trustees,  the  au- 
thority to  amend  the  articles  of 
association  gives  no  power  to  take 
away  from  the  stockholders  the 
power  to  prohibit  the  merger  of  the 
company  with  any  other  company, 
which  ixjwer  they  have  expressly  re- 
served for  their  own  protection. 
Such  authority  to  amend  should  be 
limited  to  amendments  pertinent  to 
the  business  and  objects  for  which 
the  association  was  organized. 
Batchford  v.  Ross.  64  Barb.  (N.  T.) 
42.  5  AbbPrNS  434,  37  HowPr  110. 

38.  Marlborough  Mfg.  Co.  v. 
Smith,  2  Conn.  679:  Stark  v.  Burke. 
9  tia.  Ann.  341;  Boisdere  v.  Citizens' 
Bank.  9  La.  606,  29  AmD  453;  State 
V.  Adams,  44  Mo.  570;  Zabriskie  y. 
Hackensack,  etc.,  R.  Co.,  18  N.  J.  Sq. 
178.  90  AmD  617. 

40.  McKee  V.  Chautauqua  Assem- 
bly. 130  Fed.  536.  65  CCA  8  [afT  124 
Fed.  808];  Dows  v.  Naper,  91  111.  44; 


Illinola  River  R.  Co.  v.  Beers,  27  III. 
186:  Illinois  River  R.  Co.  v.  Zimmer, 
20  III.  664;  Sprague  v.  Illinois  River 
R.  Co.,  19  III.  174;  Banet  v.  Alton, 
etc.,  R.  Co.,  13  111.  504:  Eastern  R. 
Co.  V.  Boston,  etc,  R.  Ca,  111  Masa 
\Vi,  15  AmR  13;  Dayton,  etc.,  R.  Co. 
v.  Hatch,  1  DIsn.  84.  12  Oh.  Dec 
(Reprln{)  601. 

[a]  ZUiiatiatloiw.— Thus  the  fol- 
lowing amendments  have  been  held 
to  be  of  jsuch  a  character  that  they 
may  be  accepted  by  the  directors  or 
trustees:  (1)  An  amendment  au- 
thorizing a  railroad  company  to 
take,  for  a  station,  land  belonging  to 
a  railroad  company,  where  the  by- 
laws vested  In  the  directors  the 
power  to  take  lands  and  locatCk 
stations.  Eastern  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  Ill  Mass.  125,  15  AmR 
13.  (2)  Reducing  the  number  of 
days  of  notice  to  subscribers  of  as- 
sessments on  stock.  .  Illinois  River 
R.  Co.  v.  Beers.  27  111.  186.  (3) 
Authorizing  payment  of  subscrip- 
tions to  stock  in  real  estate.  Day- 
ton, etc.,  R.  Co.  V.  Hatch,  1  Dlsn. 
84,   12  Oh.    Dec.    (Reprint)    501. 

[b]  ViMiAiilMit  aooeptwncd."-  If 
the  act  of  acceptance  of  an  amend- 
ment to  a  charter  by  the  board  of 
directors  or  other  controlling  power 
is  prompted  by  sinister  motives,  and 
not  with  an  eye  single  to  the  general 

food  of  the  company,  it  becomes 
raudulent.  and  for  that  reason  void, 
and  may,  as  such,  be  reoudlated  by 
the  corporators  or  stockholders. 
Illinois  River  R.  Co.  V.  Zimmer.  20 
111.  654. 

41.  CTom.  T.  Richmond,  etc,  R. 
Co..  Ill  Va.  611.  620,  69  SB  1070. 

4a.  McKee  v.  CHiautauqua  Assem- 
bly, 130  Fed.  636,  65  (X:A  8  [all  124 
Fed.    808]. 

43.  In  re  /Liberty  Bell  Lodge  No. 
42,   231  Pa.   112.   80  A  532. 

44.  Com.  V.  Richmond,  etc.,  R. 
Co..  Ill  Va.  611.  69  SB  1070. 

45.  U.  8.— Cniubb  v.  Upton,  »C 
U.  S.  666,  24  L.  ed.  623;  Rogers  v. 
Nashville,  etc..  R.  Co.,  91  Fed.  299. 
38  CCA  517;  Mowrey  v.  Indianapolis, 
etc.,  R.  Co..  17  F.  Cas.  No.  9,891.  4 
.BiSa.  78;  Upton  v.  Jackson,  28  F. 
Cas.   No.   16,802.    1   Flipp.    413. 

Ark. — Ex  p.  Booker,  18  ArK.  338. 

Conn. — Perkins  v.  Coflln,  84  Conn. 
276,  79  A  1070,  AnnCa8l912C  1188; 
Southington    v.    Southington    Water 


Co.,  80  Conn.  646,  69  A  1023,  IS  Ann 
cas  411;  Danbury,  etc.,  R.  Co.  ▼. 
Wilson,  22  Conn.  436;  Marlboroiigli 
Mfg.  Co.  V.  Smith.  2  Conn.  579. 
Compare  Banks  v.  Judah,  8  Conn. 
146. 

Fla. — Martin  v.  Pensacola,  etc,  R. 
Co„   8  Fla    370,   73  AmD  718. 

(3a. — Memphis  Branch  R.  Co.  ▼. 
Sullivan,  67  Ga  240. 

Ind. — Hayworth  v.  Junction  R.  Oo_ 
13   Ind.  348. 

Ky. — Bryan  v.  Kentucky  Annual 
Conference  Bd.  of  Education,  90  Ky. 
322.   13  SW  276,  12  KyL  12. 

Me. — Bangor,  etc,  R.  Co.  v.  Smith. 
47  Me.  34. 

Mass. — ^Eastern  R.  C!o.  v.  Boston. 
etc.,  R.  Co.,  Ill  Mass.  125,  15  AmR 
13;  Middlesex  Husbandmen,  etc.,  Soc 
V.  Davis.  3  Mete.  138;  Charles  River 
Bridge  V.  Warren  Bridge,  7  Pick. 
344.  . 

N.  J. — Zabriskie  v.  Hackensack. 
etc..  R.  Co..  18  N.  J.  Eq.  178,  90  AmD 
617;  GlfFord  v. .New  Jersey  R„  etc., 
Co..  10  N.  J.  Bq.  171. 

Oh. — Goodin  v.  Evans,  18  Oh.  St. 
150;  Owen  v.  Purdy,  12  Oh.  St.  73.        , 

Pa — Houston  v.  Jefferson  College 
63  Pa  428;  Bedford  R.  Co.  v.  Bow- 
ser, 48  Pa.  29;  Brown  v.  Fairmount 
Gold,  etc,  Mln.  Co.,  10  Phlla.  S2: 
Qermantown  Mut.  F.  Ins.  Co.  ▼. 
Stokes,   9   Phlla.   80. 

Vt. — ^Vermont,  etc.,  R.  <3o.  v.  Ver- 
mont Cent.    R.   Co.,    34  Vt.   1. 

See  also  infra  {  196. 

46.  Zabriskie  v.  Hackensack.  etc.. 
R.  Co..  18  N.  J.  Eq.  ;78.  90  AmD 
617;  and  other  cases  in  the  preced- 
ing note. 

47.  U.  S.  Bank  v.  Dandridge,  12 
Wheat.  (U.  S.)  64,  71,  6  L.  od!  Ii52: 
Penobscot  Boom  Corp.  v.  Lamson.  IB 
Me.  224,  33  AmD  658;  Trott  v.  War- 
ren, 11  Me.  227:  Ameriscoggln  Bridge 
Co.  V.  Bragg.  11  N.  H.  102;  Newlin^ 
V.  Francis,  3  T.  R.  189,  100  Reprint 
626.     See  also  infra   i   196. 

48.  Lincoln,  etc..  Bank  ▼.  Richard- 
son, 1  Me.  79,  10  AmD  34-  Com.  y. 
Cullen,    13   Pa.    133,   53   AmD   450. 

4S.  Rex  V.  Amery,  1  T.  R.  67S,  99 
Reprint  1259,  2  T.  R.  615;  100  Re- 
print   278. 

sa  Rogers  v.  Ncuhvllle,  etc,  R, 
Co..  91  Fed.  299.  33  CCA  617. 

61.  See  cases  supra  this  section 
note  46-  Infra  i  196. 

sa.    Eppes   V.  MissiSBlppt,   ete.,    R. 
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ings  and  otherwise  acted  in  a  manner  cbnsistent 
only  with  the  coneluBion  of  his  being  a  stockholder." 
Acceptance  of  an  amendment  by  a  corporation  is 
dearly  to  be  implied  where  its  exercise  of  the  pow- 
ers thereby  conferred  is  of  such  a  character  as. to 
become  known  to  every  stockholder.** 

[i  193]  (3)  Power  of  Majority  of  Stockholders 
or  Ifembers — (a)  la  G«ieraL  As  to  the  power  of 
a  majority  of  the  stockholders  or  members  of  a 
corporation  to  bind  a  dissenting  minority  by  assent 
to  an  alteration  or  amendment  of  the  charter  there 
is,  as  we  shall  see,  some  conflict  in  the  decisions. 
The  prevailing  rules,  however,  are  as  follows: 
Where  the  state  has  not  reserved  the  power  to  alter, 
amend,  or  repeal  the  charter  of  a  corporation,  the 
provision  of  the  constitution  of  the  United  States 
against  laws  impairing  the  obligation  of  contracts 
protects  the  contracts  between  the  corporators  or 
members,  and  between  them  and  the  corporation  as 
well  as  the  contract  between  the  state  and  the  cor- 
porators or  corporation;'*  and  therefore  any  ma- 
terial or  fnndamental  amendment  of  the  eharter  by 


or  nnder  legislative  authority  in  order  that  it  may 
be  binding  must  have  the  unanimous  concurrence  of 
all  the  stockholders  or  members,  and  the  legislature 
cannot  authorize  acceptance  of  or  assent  to  such 
an  amendment  by  a  majority  of  the  stockholders 
or  members  so  as  to  bind  the  minority;**  and  a 
dissenting  stockholder  or  member,  unless  estopped 
by  acquiescence  or  otherwise  may,  in  a  proper  case, 
sue  for  an  injunction  or  set  up  the  unauthorized 
amendment  as  a  discharge  from  liability  on  his 
subscription  to  stock  or  under  a  statute  imposii^ 
liability  on  stockholders."  Where,  however,  the 
amendment  does  not  materially  change  the  nature 
or  objects  of  the  corporation,  but  is  to  carry  out 
the  original  purposes,  so  that  it  is  merely  auxiliary 
or  incidental,  it  is  within  the  power  of  the  majority 
to  assent  to  the  same  so  as  to  bind  the  minority, 
as  every  stockholder  or  member  is  regarded  as 
having  assented  in  advance  to  such  power  on  the 
part  of  the  majority  in  furtherance  of  the  original 
purposes  of  the  corporation." 
.  Under  reserved  power  to  alter,  amend,  or  repeaL 


Co..  IS  Ala.   »;   Sparrow  v.   Bvans- 
TlHe,  etc.,  R.  Co..  find.  369. 

SS,  Bedford  R.  Co.  v.  Bowser,  48 
Pa.  2>.  But  see  contra  Oldtown,  etc, 
R.  Co.  V.  Veasle.  S9  Me  571. 

5^  Perkins  v.  Coffin,  ,  84  Conn. 
275,  79  A  1070.  AnnCasl912C  1188. 

SS.  See  supra  9i  184-187;  Constl- 
tutlAnal  Lav,   S  648. 

se.  U.  S.— U.  S.  AAierlcan  PrJnt- 
Inr  House  for  Blind  iv.  LK>uislana 
Bd.  of  Trustees  American  Printing 
House  for  Blind.  104  U.  S.  711.  26 
U  ed.  902:  Nusent  y.  Ptitnam 
Coontr.  19  Wall.  241,  22  Ij.  ed.  83: 
Chicago  City  R.  Co.  v.  Allerton,  18 
Wall.  238,  21  L.  ed.  902;  Ferguson  Y. 
Heredith,  1  Wall.  26,  17  Ij.  ed.  604; 
Tucker  t.  Russell,  82  Fed.  263; 
KnoXTille  ▼.  Knoxville,  etc.,  R  Co., 
22  Fed.  768  [app  dlsm  136  U.  S. 
(42  mem,  10  SCt  1070  mem,  34  L..  ed. 
fSO  memj;  Ashton  v.  Burbank,  2  F. 
Ca&  No.  S82,  2  Dill.  43S;  Mowrey  v. 
Indianapolis,  etc,  R  Co.,  17  F.  Cas. 
No.  9,891,  4  Bias.  78. 

Ark. — Witter  v.  Mississippi,  etc, 
K  Co.,  20  Ark.  463. 

Ga. — Macon  OtM  Co.  v.  Richter,  143 
Ga  297.  8B  SB  112;  Atlanta  Steel  Co. 
r.  Hynahan,  138  Qa.  668.  76  SB  980; 
Alexander  v.  Atlanta,  etc.,  R.  Co., 
108  Ga.  ISl,  33  SB  866;  Academy  of 
Music  V.  Flanders.  76  Ga.  14;  May  v. 
Memphis  Brancli  R.  Co.,  48  Ga.  109; 
Central  R  Co.  v.  Collins,  40  Ga.  682; 
Winter  v.  Musoogee  R  Co.,  11  Ga. 
438. 

111. — ^Fulton  County  v.  Mississippi, 
«tc,  R  Co..  21  111.  338;  Sprague  V. 
Illinois  River  R  Co,^  19  111.  174. 

Ind. — Barton  v.  Bnterprlse  Loan, 
«te..  A.SSOC.,  114  Ind.  226,  16  NB  486, 
i  AmSR  608:  Slielbyville,  etc., 
Tump.  Co.  V.  Barnes,  42  Ind.  498; 
8Ute  T.  Bailey,  16  Ind.  46,  79  AmD 
40a;  Harks  v.  Junction  R.  Co..  13 
Ind.  387;  Martin  v.  Junction  R  Co., 
12  Ind.  605;  Booe  v.  Junction  R  Co., 
10  Ind.  93;  McGray  T.  Junction  R. 
Co..  9  Ind.  869;  McGray  y.  Junction 
B.  Co.,  9  Ind.  Ki;  Sparrow  v.  Eivans- 
Tille,  etc,  R  Co..  7  Ind.  369. 
_Kt. — Fry  y.  Lexington,  etc.  R 
Co..  2  Mete.  314;  Glover  y.  Myer,  t 
KtL  181,  10  Ky.  Op.  940,  2  KyL  68; 
weir  y.  Bailey.  7  Ky.  Op.  879. 

La. — Hoey  v.  Bendeveon,  32  La. 
Ann.  1069;  State  t.  State  Accommo- 
dation Bank.  96  La.  Ann.  288-  State 
V.  Atchafalaya  R,  etc.,  Co.,  6  Rob. 
43;  Boisdere  y.  Cltlsebs'  Bank.  9  La. 
iOI.  29  AmD  458. 

_  He.— Oldtown,      etc     R.      Co.     v. 
VcMie,  39  Me.  571 

Md. — Spring  V.  Western  Tel.  Co., 
4C  Ud.  67:  Hughes  v.  AnUeUm  Mfg. 
CO..  34  Md.  316. 

Uass. — ^Middleaez  Tump.  Corp.  y. 
Swan,  10  Mass.  S84,  6  AmD  189;  Mid- 
dlesex Tump.  Corp.  y.  Locke,  8  Mass. 


Mich.— Tuttle  y.  Michigan  Air  Line 
R.   Co..   36  Mich.   247. 

Minn. — Mower  y.  Staples,  82  Minn. 
284.   20  NW  226. 

Miss. — Champion  y.  Memphis,  eto.. 
R.  Co.,  35  Miss.  692;  Hester  v.  Mem- 

Shis,  etc,.  R.  Co.,  82  Miss.  378:  New 
irleans,    etc,    R    Co.    y.    Barria.    27 
Miss.  617. 

Mo. — Fisher  y.  Patton,  134  Mo.  82, 
83  SW  461,  84  SW  1096.  . 

N.  H. — Proprietors  tTnlon  Locks, 
etc.,  Co.  y.  Towne,  1  N.  B.  44,  8  AmD 

N.  J. — Colgate  v.  XT.  S.  Leather 
Co.,  75  N.  J.  Eq.  229,  72  A  126,  19 
AnnCas  1262:  Scnwarzwaelder  v.  Ger- 
man Mvt.  F.  Ins.  Co..  69  N.  J.  Eq. 
589,  44  A  769  [aS  5S  N.  J.  Eq.  819. 
43  A  587];  Black  v.  Delaware,  etc.. 
Canal  Co.,  24  N.  J.  Eq.  456  [rey  22 
N.  J.  Eq.  ISO]:  Zabriskie  T.  Hacken- 
sack,  etc.,  R  Co.,  18  N.  J.  Eq.  178,  90 
AmD  617;  Oifford  v.  New  Jersey  R., 
etc,  Co.,  10  N.  J.  Eq.  171;  Kean  v. 
Johnson,  9  N.  J.  Eq.  401. 

N.  T. — Burrows  v.  Smith.  10  N.  T. 
550;  Buffalo,  etc.,  R.  Co.  y.  Pottle,  23 
Barb.  21;  Troy,  etc.,  R  Co.  v.  Kerr, 
17  Barb.  681:  Hartford,  etc.,  R.  Co. 
V.  Croawell,  5  Hill  883,  40  AmD  864; 
Livingston  v.  Lynch,  4  Johns.  Ch. 
673. 

N.  C. — ^Thompson  v.  Guion,  68  N.  C. 
113. 

Oh. — Marietta,  etc.  R.  Co.  y. 
Elliott,  10  Oh.  St.  67;  Baldwin  y. 
Hillsborough,  etc,  R.  Co.,  1  Oh.  Dec 
(Reprint)    632,    10    WestLJ    337. 

Pa. — Manheim,  etc.  Tump.,  etc., 
Co.-  V.  Arndt,  31  Fa.  317;  Lauman  v. 
Lebanon  Valley  R.  Co.,  80  Pa.  -42,  72 
AmD  685;  Everhart  v.  Westchester, 
etc,  R.  Co.,  28  Pa.  389;  Indiana,  etc., 
Turnp.  Road  Co.  v.  HiUUpa,  2  Penr. 
&  W.  184;  Brown  v.  Fairmount  Gold, 
etc..  Min.  Co.,  ID  Phlla.  32. 

Tenn. — Woodfork  v.  Union  Bank,  8 
Coldw.  488. 

Vt. — Stevens  v.  Rutland,  etc,  R. 
Co.,   29  Vt.   546.  y        ^ 

Wis. — Kenosha,  •  etc,  R  Co.  y. 
Marsh,  17  Wis.  IS. 

Eng. — In  re  Empire  Assur.  Corp., 
L.  R.  8  Ch.  640;  Clinch  v.  Financial 
Corp.,  L.  R.  4  Ch.  117;  Natuseh  y. 
Irving,  2  Coop.  t.  Cott.  858,  47  Re- 
print 1196;  Simpson  v.  Denison,  10 
Hare  51,  44  EngCh  60,  68  Reprint  886. 

And  see  supra  9  184. 

B7.     See  cases  in  preceding  note, 

XMaeharge  from  UahUltyi 
On  subscription  see  Infra  i  796. 
Under  statute  lmi>oBing  liability    on 

stockholders  see  Infra  XII,   D. 

Injniictioit  see  infra  i  205. 

Aoqnlescanoe  and  estopp*!  see  Infra 
i  199. 

68.  U.  S. — Payson  v.  Stbever,  19 
F.  Caa.  No.  10,868,  2  Dill.  417. 

Ala.— State  v.  Mobile,   24  Ala.  701. 

Ark. — ^Witter   v.    Mississippi,    etc. 


R.  Co..  20  Ark.  463. 

Conn. — ^New  Haven,  etc,  R.  Co.  y. 
Chapman,  38  Conn.  56. 

Del. — Delaware  R  Co.  y.  Tharp.  6 
Del.  149. 

Fla. — Johnson  V.  Pensacola,  etc,' 
R.  Co.,  9  Fla.  199^  Martin  v.  Pensa- 
cola, etc.  R  OO;,  8  Fla.  170,  73  AmD 
718. 

Ga — ^Wilson  y.  Wills  Valley  R.  Co., 
38  Ga.  466;  Winter  v.  Muscogee  R. 
Co.,  11  Ga.  438. 

111.— Illinois  River  R.  Co.  y.  Zim- 
mer,  20  III.  664;  Sprague  v.  Illinois 
River  R.  Co..  19  111.  174;  Banet  y. 
Alton,  etc,   R   Co..   13  III.   504. 

Iowa.-,-Peorla,  etc,  R  Co.  y.  Prea- 
ton,  35  Iowa  115. 

Ky. — Covington  v.  Covington,  etc. 
Bridge  Co.,  10  Bush  69;  Fry  v.  Lex- 
ington, etc.,  R.  Co.,  2  Mete  314. 

La.— <;asanas  v.  Audubon  Hotel 
Co.,  124  La.  786,  50  S  714;  SUte  y. 
State  Accommodation  Bank,  26  La. 
Amu  288;  State  y.  Atchafalaya  R 
Co.,  6  Rob.  63. 

Me. — Bucksport,  etc,  R.  Co.  v. 
Buck,  68  Me.  81;  Lincoln,  etc..  Bank 
v.  Richardson,  1  Me.  79,  10  AmD  34. 

Md. — Sprlgg  v.  Western  Tel.  Co., 
46  Md.  67;  Taggart  v.  Western  Mary- 
land R.  Co.,  24  Md.  663,  89  AmD  760. 

Mass. — Eastern  R.  Co.  v.  Boston, 
etc,  R.  Co.,  Ill  Mass.  126.  15  AmR 
13;  Agricultural  Branch  R.  Co.  y. 
Winchester,  IS  Allen  29;  Fall  River 
Iron  Works  Co.  v.  Old  Colony,  etc, 
R.  Co.,  6  Allen  221. 

Mich. — Joy  V.  Jackson,  etc..  Plank 
Road  Co.,  11  Mich.  155. 

Minn. — Mower  v.  Staples,  32  Minn. 
284,  20  NW  226. 

N.  J. — Zabriskie  v.  Hackensack, 
etc,  R  Co.,  18  N.  J.  Eq.  178,  90  AmD 
617;  GlfTord  v.  New  Jersey  R,  etc., 
Co..  10  N.  J.  Eq.  171. 

N.  Y. — PoughkeepUe.  etc.  Plank 
Road  Co.  y.  Griffin,  24  N.  T.  160; 
Hartford,  etc.,  R  Co.  y.  Croswell,  S 
Hill  888,  887,  40  AmD  864. 

Oh. — MUford,  etc.,  TurnpJ  Co.  y. 
Brush,  10  Oh.  Ill,  36  AmD  78;  Bald- 
win V.  Hillsborough,  etc.,  R.  Co.,  1 
Oh.  Dec.  (Reprint)  532,  10  WestLJ 
837 

Pa — ^Burton's  App.,  57  Pa.  213; 
Cuny  V.  Scott.-  54  Pa.  270-  Everhart 
V.  West  Chester,  etc.,  R.  Co.,  28  Pa. 
339;  Gray  v.  Monongahela  Nav.  Co., 
2  Watts  &  8.  166.  37  AmD  500;  Clark 
V.  Monongahela  Nav.  Co.,  10  Watts 
364;  Irvin  v.  Susquehanna  Turnp. 
Co.,  2  Penr.  &  W.  466,  23  AmD  63; 
Heister  v.  Gouglersvllle  Band,  24  Pa 
Dlst.  765.  See  Com.  v.  Conover,  10 
Phlla  56  (stating  that  the  civil  law 
requires  a  two-thirds,  and  the  com- 
mon law  a  majority,  vote  to  accept 
an  amendment  of  the  charter). 

Tenn. — Greenville,      etc..      Narrow 
Gauge    R. '  Co.    v.    Johnson,    8    Ba 
832:    Woodfork    v.    Union     Baa 
Coldw.  488. 


Narrow 
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Even  when  the  power  to  alter,  amend,  or  repeal 
the  charter  of  a  corporation  is  reserved  to  the 
state,  the  power  so  reserved  is  not  unlimited.** 
Although  there  is  some  conflict  as  to  the  effect  of 
such  a  reservation,  the  generally  accepted  rule  is 
that,  notwithstanding  such  a  reservation,  the  ma- 
jority of  the  stockholders  or  members  cannot  bind 
the  minority,  or  even  a  single  dissenting  stockholder 
or  member,  by  accepting  or  assenting  to  an  amend- 
ment which  is  so  fundamental  as  to  radically  change 
the  nature  or  objects  of  the  corporation,  or  impair 
the  object  of  the  grant  or  rights  vested  thereunder, 
or  the  contractual  relations  or  rights  of  the  stock- 
holders or  members  between  themselves  or  between 
them  and  the  corporation,""  such  an  amendment  not 


being  r^arded  as  within  the  reserved  power  of  the 
state  ;'^  but  perhaps  in  all  jurisdictions  the  majority 
may  bind  the  minority  by  assenting  tq  an  amendment 
which  is  in  furtherance  of  the  original  purposes  of 
the  corporation  and  is  merely  auxiliary  or  inci- 
dental,** or  according  to  the  decisions  in  some  juris- 
dictions, by  any  amendment  which  will  not  defeat  or 
substantially  impair  the  object  of  the  original  charter 
or  any  rights  vested  under  it,  and  which  the  legis- 
lature may  deem  necessary  to  promote  the  original 
purpose  or  to  protect  the  rights  of  the  public,  or 
of  the  corporation,  its  stockholders,  or  creditors, 
<or  to  promote  the  due  administration  of  its 
afEairs,      as  every  stockholder  or  member  in   be- 


Vt. — Rutland,  etc.,  R.  Co.  v.  Thrall, 
S5  Vt.  B36;  Stevens  v.  Rutland,  etc. 
R.  Co.,  29  Vt.  64B. 

Wis. — Kenosha,  etc.,  R.  Co.  ▼. 
Marsh,  17  Wis.  18. 

Eng. — Midland  Great  Western  R. 
Co.  V.  Gordon,  18  M.  &  W.  804,  163 
Reprint  1416 

B.  C. — Leiser  v.  Popham  Bros. 
liim.,  17  B.  C.  187,  6  DomLR  62S. 

"Amendments,  which  do  not  change 
the  nature,  puri>08e,  or  character  of 
a  corpoi;ation  or  its  enterprise,  but 
which  are  designed  to  enable  the  cor- 

f oration  to  conduct  its  authorized 
uslness  with  greater  facility,  more 
eneflclally,  or  more  wisely,  are  aux- 
iliary to  the  original  object."  Mower 
v.  Staples.  32  Ulnn.  284.  286,  20  NW 
22  S. 

[a]  V6Casa3,t7  Xor  addlttonal  oMl- 
ffauon  on  sabxalbar. — in  Delaware 
the  court  seems  to  have  gone  so  far 
as  to  hold  that  a  subscriber's  con- 
tract la  not  impaired  unless  he  is 
obliged  to  pay  more  money  on  his 
subscription.  Delaware  R.  Co.  v. 
Tharp.  6  Del.  149. 

(bj  In  Unglana  It  was  recently 
held  that  the  action  of  the  majority 
of  the  corporation  of  Trinity  Col- 
lege, Dublin,  on  application  to  the 
king  to  alter  its  constitution,  was 
binding  on  a  dissenting  minority, 
since  the .  corporation  could  consent 
to  any  amendment  of  Its  charter,  and 
since  whatever  can  lawfully  be  done 
by  a  corporation  can  be  done  by  the 
act  of  the  majority  of  its  members. 
Gray  v.  Trinity  College,  Dublin, 
[1910]  1  Ir.  370. 

69.    See  Constitutional  Law  (  664. 

60.  U.  S. — Tuclcer  ▼.  RusselL  82 
Fed.   263. 

Ala. — ^Avondale  Land  Co.  v.  Shook, 
170  Ala.   379,    64   S   268. 

Ark. — Witter  v.  Mississippi,  etc.,  R. 
Co^  20  Ark.  463. 

Conn. — Perkins  v.  Coffin,  84  Conn. 
276,  79  A  1070,  AnnCa8l912C  1188; 
New  Haven,  etc.,  R.  Co.  v.  Chapman, 
38  Conn.  66. 

Ga. — Atlanta  Steel  Co.  v.  Myna- 
han,  138  Ga.  668,  76  SE  980;  Alex- 
ander V.  Atlanta,  etc.,  R.  Co.,  108 
Ga.    161     S3   SE   866. 

Ky. — Bryan  v.  Kentucky  Annual 
Conference  Bd.  of  Education,  90  Ky. 
322,   13   SW  276,   12  KyL  12. 

Miss. — New  Orleans,  etc,  R.  Co.  v. 
Harris,   27  Miss.   617. 

M.  J. — Intiso  V.  Metropolitan  Sav., 
etc.,  Assoc,  68  N.  J.  L.  688,  63  A 
206-  In  re  Newark  Library  Assoc., 
64  N.  J.  L.  217,  43  A  436  [rev  on 
other  grounds  64  N.  J.  L.  265,  45  A 
6221:  Colgate  v.  U.  S..  Leather  Co..  76 
N.  J.  Eq.  229.  72  A  126,  19  AnnCas 
1262;  Einstein  v.  Raritan  Woolen 
Mills.  74  N.  J.  Eq.  624,  70  A  296; 
Schwarzwaelder  v.  German  Mut.  P. 
Ins.  CO..  69  N.  J.  £>q.  589,  44  A  769  [aff 
68  N.  J.  Eq.  319,  43  A  687];  Loewen- 
thal  V.  Rubber  Reclaiming  Co.,  62  N. 
J.  Eq.  440,  28  A  464;  Black  v.  Dela- 
ware, etc.  Canal  Co.,  24  N.  J.  Elq. 
466;  Zabrlskie  v.  Hackensack,  etc.,  R. 
Co.,  18  N.  J.  Eg.  178,  90  AmD  Sl7; 
GifCord  v.  New  Jersey  R.,  etc,  Co,  10 
N.  J.  Eq.  171. 

M.  Y. — Lord  v.  Equitable  L.  Assur. 


Soc,  109  App.  Dlv.  262,  96  NTS  10. 

Utah. — Garey  v.  St.  Joe  Mln.  Co., 
32  Utah  497,  91  P  369.  12  LRANS 
664. 

Wis.— Huber  v.  Martin.  127  Wis. 
412,  106  NW  1031,  1136.  116  AmSR 
1023,  3  LRANS  663,  7  AnnCas  400; 
Kenosha,  etc.,  R.  Co.  v.  Marsh,  17 
Wis.  13.    See  also  supra  i  187. 

61.  See  cases  in  the  preceding 
note  and  supra  S  187. 

sa.  U.  S. — Wright  V.  Minnesota 
MuL  L.  Ins.  Co.,  193  U.  S.  667,  24 
set  649,  48  L.  ed.  832;  Bryan  v. 
Methodist  Episcopal  Church  Bd.  of 
Education,  151  U.  S.  639,  14  SCt  466, 
83  L.  ed.  297;  Chesapeake,  etc.  Canal 
Co.  V.  Robertson,  6  F.  Cas  'No.  2,662, 
4  Cranch  C.  C.  291. 

Conn. — Perkins  v.  Coffin.  84  Conn. 
276,  79  A  1070,  AnnCasl912C  1188; 
New  Haven,  etc.,  R.  Co.  v.  Chapman, 
88  Conn.  66. 

111. — Park  V.  Modem  Woodmen  of 
America,   181   111.  214,   64   NE  932. 

Ky. — Bryan  v.  Kentucky  Annual 
Conference  Bd.  of  Education,  90  Ky. 
322,   13   SW  276,  12  KyL  12. 

Me. — South  Bay  Meadow  Dam  Co. 
V.  Gray,   30  Me.  647. 

Mass. — ^Agricultural  Branch  R.  Co. 
V.  Winchester,  18  Allen  29;  Durfee 
V.  Old  Colony,  etc.,  R.  Co.,  6  Allen 
230. 

Mo. — ^Pacific  R.  Co.  V.  Hughes,  22 
Mo.  291,  64  AmD  266;  Pacific  R.  Co. 
T.  Renshaw,  18  Mo.  210. 

N.  J. — Berger  v.  U.  S.  Steel  Corp., 
63  N.  J.  Eq.  809,  63  A  68  [rev  63  N. 
J.    Eq.    606,    63    A   14]. 

N.  T. — Union  Hotel  Co.  ▼.  Hersee, 
79  N.  T.  464,  36  AmR  636-  Buffalo, 
etc.,  R.  Co.  V.  Dudley,  14  N.  Y.  336; 
Schenectady,  etc.,  Plank-Road  Co.  v. 
Thatcher,  11  N.  T.  102;  White  v. 
Syracuse,  etc,  R.  Co.,  14  Barb.  669; 
Joslyn  V.  Pacific  Mail  SS.  Co.,  12 
AbbPrNS  829. 

Oh. — ^Picard  v.  Hughey,  68  Oh.  St. 
677,  61  NE  133. 

See  also  supra  i  187. 

[a]  Otiier  statements  of  mis. — 
(1)  "Some  amendments,  or  laws,  af- 
fecting corporations,  are  binding 
with  or  without  their  assent.  Others 
bind  the  corporation  and  every  mem- 
ber ttiereof,  if  assented  to  by  a  ma- 
jority of  the  stockholders.  And 
others  are  not  binding  upon  non- 
consenting  members,  although  as- 
sented to  by  the  majority.  All  gen- 
eral laws,  and  mere  matters  of  police 
regulation,  are  emltraced  in  the  first 
class.  Additional  powers,  duties  and 
privileges,  which  do  not  change  es- 
sentially the  nature  and  character  of 
the  corporation,  or  the  purpose  for 
which  it  was  created,  and  have  for 
their  object  the  promotion  of  the 
enterprise  originally  contemplated, 
fall  within  the  second  class.  All 
amendments  which  work  a  radical 
change  In  the  nature  and  character 
of  a  corporation,  or  the  purpose  for 
which  it  was  created,  are  within  the 
third  class.  It  is  not  easy  to  estab- 
lish a  general  rule  by  which  it  may 
be  seen  at  a  glance  to  which  class 
any  given  case  belongs.  Each  case 
must  in  a  measure  depend  upon  its 
own    circumstancas,"       New    Haven, 


etc.,  R.  Co.  V.  Chapman,  38  Conn.  56, 
71.  (2)  "With  respect  to  altera- 
tions of  charters  which  the  sovereign 
may  not  at  its  will  Impose  upon  the 
corporation,  the  well-settled  rule  is 
that  those  which  work  a  material  or 
fundamental  change  will  not  become 
operative  unless  accepted  or  absented 
to  by  all  of  the  stockholders;  while 
those  which  make  auxiliary  or  inci- 
dental changes  only  may  become  en- 
grafted upon  the  charter  by  the  ac- 
ceptance of  a  majority.  The  right  of 
the  majority  to  rule  in  all  matters 
relating  to  the  corporate  business 
and  policy  within  the  authority  of 
the  charter,  and  in  respect  to  any 
changes  in  that  charter  which  the 
law  regards  as  auxiliary  or  incidental 
to  its  existing  plan,  purpose  and 
character,  is  tfne  which  is  Implied  in 
the  contract  into  which  the  stock- 
holders enter,  and  in  such  rule 
against  a  dissenting  minority  there 
is  no  violation  of  that  contract,  or 
impairment  of  its  obligations." 
Perkins  v.  Coffin,  84  Conn.  276,  288, 
79  A  1070,  AnnCasl912C  1188.  (8) 
"Where  the  right  of  amendment  is 
reserved  In  the  statute  or  articles  of 
association,  it  is  because  the  ri^ht 
to  make  changes  which  the  business 
may  require  is  recognized,  and  the 
exercise  of  the  privilege  may  be 
vested  in  the  oontroUing  body  of  the 
corporation.  In  such  cases,  where 
there  is  an  exercise  of  the  power  In 
good  faith,  which  does  not  change 
the  essential  character  of  the  busi- 
ness, but  authorises  its  extension 
upon  a  modified  plan,  t>oth  reason 
and  authority  support  the  corpora- 
tion in  the  exercise  of  the  rigbt." 
Wright  v.  Minnesota  MuL  L.  Ins.  Co.. 
193  U.  S.  667,  663,  24  SCt  649,  48  L. 
ed.  832. 

[b]  Wliatever  altaratlOB  of  m, 
ohMter  Buty  be  imposed  npoa  » 
ooxpontloa  In  the  exerdss  of  '^m 
reserved  power  may  be  offered  for 
acceptance  by  the  majority  of  the 
stockholders.  Perkins  v.  Coffin.  84 
Conn.    276,    79    A    1070,   AnnCasl912C 

68.  U.  S.— Looker  v.  Maynard.  179 
U.  S.  46.  21  SCt  21,  46  L.  ed.  79: 
McKee  v.  Chautauqua  Assembly,  ISO 
Fed.  636,  66  CCA  8  [aS  124  Fed.  808): 
C.  H.  Venner  Co.  v.  U.  S.  Steel  Corp.! 
116  Fed.  1012. 

Cal. — Market  St.  R.  Co.  v.  Hellman. 
109  Cal.  671,  42  P  226. 

Del. — Delaware  R.  Co.  y.  Tharp.  6 
Del.   149. 

Fla. — Martin  v.  Pensacola,  etc,  R. 
Co.,  8  Fla.  870,  73  AmD  713. 

III.— Ross  V.  Chicago,  etc,  R.  Co., 
77  111.  127;  Illinois  Gfrand  Trunk  R. 
Co,  V.  Cook,  29  III.  287;  Rice  v.  Roclc 
Island,  etc^  R.  Co.,  21  III.  94;  Illinois 
River  R.  Co.  v.  Zlmmer,  20  111.  6fi4: 
Sprague  v.  Illinois  River  R.  Co..  1» 
111.  174;  Peoria,  etc.,  R.  Co.  v.  Eltins. 
17  111.  429;  Banet  v.  Alton,  etc.  R. 
Co.,   13  111   604. 

Ky. — Shelby  County  Judge  v.  Shel- 
by R.   Co.,   6  Bush   226. 

Md. — Sprlgg  r.  Western  Tel.  Co..  4« 
Md.  67. 

Mo.— Pacific   R.   Co.   V.  Hughes,    22 


For  later  oases,  developmenta  and  tbrnngtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numb*r. 
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coming  such  impliedly  consents  in  advance  to  snoh 
amen£nents.** 

Under  provisions  of  original  agreenunt,  charter, 
or  artides.  Of  coarse  a  majority  of  the  stock- 
holders or  members,  or  a  particular  majority,  may 
amend  <the  charter  t<D  any  extent  anthorised  by  law, 
so  as  to  bind  the  minority,  where  snch  power  is 
expressly  given  by  their  original  agreement,  char- 
ter, or  articles." 

Asaeatiiig  atodcholdera  or  memben  bound.  Un- 
der any  theory  stockholders  or  members  who  assent 
to  an  amendment  of  the  charter  are  bound." 

Acceptance  good  in  part.  Where  an  amendment 
embodying  a  variety  of  powers  is  offered  for  ac- 
ceptance by  a  majority  of  the  stockholders,  and 
certain  of  these  powers  entirely  separable  from  and 
independent  of  the  others  are  such  as  the  majority 
may  lawfully  accept  on  behalf  of  the  corporation, 
acceptance  of  the  amendment  by  the  majority  will 
be  effectual  as  to  those  matters,  although  ineffectual 
as  to  other  matters." 

[i  194]  (b)  Amendments  Beuniring  Unanimons 
0(Huent.  As  the  courts  have  not  agreed  as  to  what 
amendments  are  or  are  not  so  material  or  funda- 
mental that  they  cannot  be  assented  to  by  a  ma- 
jority of  the  stockholders  or  members  so  as  to  bind 
the  minority,  there  is  as  to  some  amendments  a 


direct  oonfliet  in  the  deeisions.  Among  the  amend- 
ments which  have  been  held  to  be  so  fundamental 
as  to  require  unanimous  assent  are:  Amendments 
which  are  not  in  relation  to  matters  which  con- 
cern the  public,  but  which  change  the  rights  of  the 
stockholders  or  nlembers  inter  se,  as  by  changing 
the  method  of  voting  at  corporate  meetings, 
amendments  authorizing  a  corporation  to  engage  in 
a  fundamentally  different  business  or  enterprise 
from  that  for  which  it  was  created;^  authorizing 
a  change  from  a  mutual  insurance  company  to  a 
joint-stock  company,  thus  impairing  the  rights  of 
the  policyholders  and  members;^"  converting  a  gas 
and  electric,  lighting  company  into  a  street  railway 
company;"  authorizing  a  corporation  organized  to 
manufacture  preserves,  syrups,  and  the  like,  to  en- 
gage in  the  sale  of  liquor;"  authorizing  a  railroad, 
turnpike,  or  toll  road  company  to  materially  change 
the  termini,  location,  or  route,  of  its  road,"  or  to 
extend  its  road  to  such  an  extent  as  to  materi- 
ally change  the  original  enterprise;'*  conferring 
upon  a  railroad  company  the  -privilege  of  selling 
its  road;'^  authorizing  a  lease  of  corporate  prop- 
erty to  another  corporation  for  nine  hundred  and 
ninety-nine  years;'"  authorizing  a  subdivision  of 
the  corporation;"  authorijsing  corporations  to  con- 


Mo.  291,  64  AmD  2«6;  Paciflo  R.  Co. 
V.  Renshaw,   18   Ho.   210. 

Mont— Allen  v.  AJaz  Mln.  Co.,  SO 
Mont.    490,    77    P   47. 

N.  T. — Schenectady,  etc„  Plank- 
Road  Co.  V.  Thatcher,  11  N.  Y.  102; 
Lort  v.  Equitable  L.  Assur.  Soc,  109 
App.  Div.^52,  96  NTS  10;  Martin  v. 
Remin^on-Martln  Co.,  96  App.  Dlv. 
18,  88  NYS  573:  White  V.  Syracuse, 
etc.,  R.  Co..  14  Barb.   559. 

On. — Dayton,  etc.,  R.  Co.  v.  Hatch. 

1  Disn.  84,  12  Oh.  Dec.  (Reprint)  601. 
Pa. — Cross  v.  Peach  Bottom  R.  Co., 

90  Pa.  392;  Houston  v.  Jefferson  Col- 
\ege,  63  Pa.  428;  Gray  v.  Mononga- 
hela  Nav.  Co.,  2  Watts  &  S.  156i.  37 
AmD  500. 

Tenn. — Miller  v.  American  Mut. 
Ace.  Ins.  Co.,  92  Tenn.  167,  21  SW 
39,  20   LRA   766. 

Utah. — Salt  Lake  Auto.  Co.  v. 
Kelth-CBrien  Co..  46  Utah  218,  143 
P  1016;  Garey  V.  St.  Joe  Mln.  Co.,  32 
Utah  497,  91  P  869,  12  LRANS  664. 

Va Currie  v.  Uutual  Assur.  Soc., 

4  Hen.  &  M.  (14  Va.)  S16,  4  AmD 
517. 

And  see  supra  }  187.  But  compare 
Oldtown,  etc.,  R.  Co.  v.  Veaale,  39 
M*.  671. 

Aotliozlty  ot  dizeotoxa  or  tmateea 
see  aupra    S   191. 

M.  McKee  v.  Chautauqua  Assem- 
bly, 180  Fed.  636,  66  CCA  8  faff  124 
Fed.  808];  Perkins  v.  Coffin,  84  Conn. 
275.  79  A  1070,  AnnCasl912C  1188; 
South  Bay  Ueadow  Dam  Co.  v.  Gray, 
30  Mc.  547;  Union  Hotel  Co.  v.  Her- 
see.  79  N.  Y.  454,  36  AmR  536; 
Schenectady,  etc..  Plank  Road  Co.  v. 
Thatcher.  11  N.  Y.  102;  and  other 
«ases    in    the    preceding    notes. 

66.  Baldwin  v.  Miller,  162  Cal. 
454,  92  F  1030  (amendment  by  stock- 
holders relating  to  distribution  of 
profits;  as  to  which  case  see  Infra 
i  203);  Nelson  v.  Keith-O'Brien  Co.. 
32  UUh  296,  91  P  *0  (holding  that 
a  majority  of  the  stockholders  had 
power,  under  the  original  articles  of 
incorporation  and  the  statute,  to 
amend  the  articles  so'  as  to  authorize 
asaessments  on  paid-up  stock). 

ea  Chesapeake,  etc-  C^nal  Co.  v. 
Robertson,  6  F.  Cas.  No.  2,662.  4 
Cranch  C  C.  2»1;  Witter  v.  Missis- 
sippi, etc.,  R.  Co.,  20  Ark.  463:  Glover 
y.  Myer,  10  Ky.  Op.  940,  8  kyl.  181, 

2  KyL  68;  Caaanaa  v.  Audutwn  Hotel 
Co..  124  La.  786,  50  S  714.  See  Infra 
i  199. 

_«7.  U.  S. — ^In  re  Sharood  Shoe 
Corp..  192  Fed.  »46. 

Conn. — ^Perklaa  ▼•  Coffln,  84  Conn. 
275,  79  A  1070.  AnnCasl912C  1188. 


Ga. — Atlanta  Steel  Co.  v.  Hyna- 
han,  138  Ga.  668,  76  SE  980:  Alex- 
ander V.  Atlanta,  etc.,  R.  Co.,  108  Ga. 
161,  88  SB  866. 

Ky. — ^Weir  v.  Ralley,  7  Ky.  Op. 
379 

Utah.— Oarey  v.  St.  Joe  Mln.  Co^ 
32  Utah  497,  91  P  369,  12  LRANS 
664. 

as.  In  re  Newark  Library  As80&, 
64  N.  J.  L.  217,  48  A  486  trev  on 
other  grounds  64  N.  J.  I>.  266,  46  A 
622];  Loewenthal  v.  Rubber  Reclaim- 
ing Co.,  62  N.  J.  Ekj.  440,  28  A  464. 

08.  U.  S. — Ashton  v.  Burbank,  2 
F.  Cas.  No.  682,  2  Dill.  436  (holding 
that  .where  a  charter  authorising  a 
company  to  transact  a  "life  and  ac- 
cident Insurance"  business  was 
amended  so  as  to  authorize  It  to  do 
the  business  of  "fire,  marine,  and 
inland  Insurance,"  and  the  amenda- 
tory aot  was  accepted  by  a  majority 
of  the  stockholders,  this  released  a 
dlssentlna  member  from  liability  on 
a  note  given  by  him  for  an  assess- 
ment on  his  stock,  as  the  change 
was  a  radical  one). 

Ky.— Weir  v.  RaUey,  7  Ky.  Op.  879. 

N.  H. — Union  Locks  and  Canals  v. 
Towns,  1  N.  H.  44.  8  AmD  32  (holding 
that,  where  the  original  charter  of  a 
corporation  empowered  it  to  render 
the  Merrlmao  river  navigable  be- 
tween certain  points  and  for  that 
purpose  to  purchase  lands,  not  ex- 
ceeding six  acres,  and  to  collect  tolls 
for  forty  years,  not  averaging  over 
twelve  per  cent  on  the  capital  in- 
vested; and  afterward  an  amenda- 
tory act  was  passed,  on  the  petition 
of  the  corporation,  abolishing  all 
limitation  upon  the  amount  and 
duration  of  the  toll  collected,  and 
authorizing  tha  corporation  to  pur- 
chase and  hold  one  hundrejl  acres  of 
land,  this  amendment  was  so  mate- 
rial an  alteration  of  the  charter  as 
to  discharge  a  dissenting  subscriber 
to  stock). 

N.  Y. — Hartford,  etc.,  R.  Co.  v. 
Croswell,  6  Hill  383,  40  AmD  864 
(holding  that  a  subscriber  to  stock 
in  a  railroad  company  was  released 
from  liability  on  his  subscription  by 
an  amendment  of  the  charter,  with- 
out his  consent,  superadding  to  the 
original  object  of  the  corporation  an 
authority  to  establish  a  line  of  water 
communication  In  connection  with 
the  railroad,  and  to  increase  the  cap- 
ital stock  for  that  purpose). 

Oh. — Marietta,  etc..  R.  Co.  v.  El- 
liott, 10  Oh.  St.  57  (holding  that  a 
subscriber  for  stock  was  discharged 
by  an  amendment  of  the  charter  of 


a  railroad  company  authorlilng  the 
company  to  engage  In  the  business 
of  transporting  passengers  and 
freight  on  certain  rivers,  and  to  pi^r- 
chase  steamboats  and  other  water 
craft  for  such  purpose).  • 

70.  Schwarzwaelder  v.  German 
Mut.  F.  Ins.  Co..  69  N.  J.  Eq.  689,  44 
A  769  .[aff  68  N.  J.  Eq.  819,  43  A 
687];  Ruber  v.  Martin,  127  Wis.  412, 
105  NW  1031,  1135,  115  AmSR  1023,  8 
LRANS  653,  7  AnnCas  400.  Contra 
Orobe  "v.  Erie  County  Mut.  Ins.  Co., 
89  App.^Dlv.  183,  57  NYS  290  faff  24 
Misc.  462,  63  NYS  628,  and  aff  169 
N.  Y.  613  mem,  62  NB  1096  mem]. 

71.  State  V.  Taylor,  65  Oh.  St  61, 
44  NE  618. 

n.  In  re  Pennsylvania  Bottling, 
etc.,  Co.,  6  Pa.  Dlst  630,  19  Pa.  Co. 
693. 

73.  Ark. — Witter  v.  Mississippi, 
etc.,  R.  Co.,  20  Ark.  463;  Ulssisaippi, 
etc.,  R.  Co.  V.  Cross,  20  Ark.  443. 

Fla. — Johnson  v.  Pensacola,  etc,  R. 
Co.,  9  Fla.  299. 

Ga. — Alexander  v.  Atlanta,  etc.,  R. 
Co.,   108  Ga.   151,   S3   SE  866:  Winter 
V.  Muscogee  R.  Co.,  11  Ga.  438. 
.     Ky. — Glover    v.    Myer,    10    Ky.    Op. 
940,  3  KyL  181,  2  KyL  68. 

Mass. — Middlesex  Tump.  Corp.  v. 
Swan,  10  Mass.  884.  6  AmD  139;  Mid- 
dlesex Turnp.  Corp.  v.  Locke,  8  Mass. 
268. 

Mlsa — CHiamplon  v.  Memphis,  etc., 
R.  Co.,  36  Miss.  692;  Hester  v.  Mem- 
phis, etc.,  R.  Co.,  32  Miss.  378. 

N.  Y.— Buffalo,  etc,  R.  Co.  v.  Pot- 
tle, 28  Barb.  21. 

N.  C. — Thompson  v.  Gulon,  68  N.  C, 
118. 

Oh. — Marietta,  etc.,  R.  0>.  v.  El- 
liott, 10  Oh.  St.  67. 

Pa. — ^Manheim,  etc..  Tump.,  eto., 
(30.  v.  Arndt,  31  Pa.  317. 

Wis. — Kenosha,  etc.,  R.  'Co.  v. 
Marsh,  17  Wis.  18. 

74.  Alexander  v.  Atlanta,  etc.,  R. 
Co.,  108  Ga.  151,  33  SE  866;  Zabriakie 
v.  Hackensack,  etc.,  R.  Co.,  18  N.  J. 
Eki.  178,  90  AmD  617;  Stevens  v. 
Rutland,  etc.,  R.  Co.,  29  Vt  545. 

75.  Kean  T.  Johnson,  9  N.  J.  Eq. 
407. 

70.  Black  V.  Delaware,  etc,  CJanal 
Co.,  24  N.  J.  Eq.  466,  restrained  in 
equity. 

77,  Pulton  County  v.  Mississippi, 
etc.,  R.  Co.,  21  111.  338  (holding  that 
where  a  company  was  incorporated 
to  build  a  railway  road  across  the 
state  as  a  continuous  project  under 
one  management  with  a  common  in- 
terest, and  the  charter  was  after- 
ward  amended   so   as  to  divide   the 
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aolidate;^*  making  nonassessable  full-paid  stock 
assessable;^  increasing  the  capital  stock ;^  reduc- 
ing the  minimum  number  of  subscribed  shares,  thus 
rendering  a  shareholder  liable,  who  otherwise  would 
not  be;'^  or  authorizing  the  creation  of  preferred 
stock  and  compelling  the  stockhdlders  to  surrender 
their  common  stock  and  take  the  preferred  stock  in 
.lieu  thereof.** 

[(  195]  (c)  Amendm«nts  Not  Sennirliig  Unani- 
mooB  Consent.  On  the  other  hand,  it  has  been  held 
that  a  majority  of  the  stockholders  or  members 
may  assent  to  an  amendment  increasing**  or  reduo- 
ing^  the  capital  stock;  regulating  the  manner  in 
which  transfers  of  stock  shall  be  made  and  evi- 
denced;** authorizing  a  corporation  to  increase  its 
bond  issue  for  the  purpose  of  purchasing  and  re- 
tiring a  portion  of  its  stock;**  authorizing  corpora^ 
tions  to  consolidate;*^  authorizing  a  railroad  cor- 
poration to  subscribe  to  the  capital  stock  of  another 
railroad  corporation;**  changing  the  number  of 
directors,**  or  providing  for  their  classification;*" 
changing  the  name  of  the  coijraration;*^  au,thoriz- 


ing  the  issue  of  preferred  stock  for  the  poipose  of 
raising  money  ;''^  authorizing  a  corporation  to  issue 
preferred  stock  which  shall  take  preference  in 
rights  over  prior  issued  preferred  stock,  and  divi- 
sion of  the  whole  stock  into\  classes  with  such 
preferential  rights,  where  such  action  is  within  the 
power,  oif  the  majority  under  a  general  statute  in 
force  when  the  corporation  was  created,  so  that 
no  vested  right  is  invaded  or  obligation  of  con- 
tract impaired;**  making  changes  in  the  corporate 
management  of  an  insurance  company  and  allowing 
policyholders  to  participate  in  the  election  of  di- 
rectors, although  they  had  no  such  rigfht  to  vote 
under  the  original  charter;*'  authorizing  a  city  to 
subscribe  to  the  capital  stock  of  a  railroad  com- 
pany and  to  appoint  two  directors  witb  one  vote 
for  every  four  shares  of  stock  held  by  the  city;** 
authorizing  a  corporation  to  borrow  money  and  to 
pledge  or  mortgage  its  property  and  franchises  to 
secure  the  same;**  authorizing  the  removal  of  a 
collie  where  the  charter  or  other  contract  does 
not   fix  any  permanent  location;"  authorizing  a 


project  Into  three  parts  to  be  under 
separate  control  the  unity  of  interest 
being  destroyed,  and  no  proper  ac- 
ceptance of  the  dhange  of  charter 
has  been  manifested,  subscribers  to 
the  stock  were  released — the  change 
being  so  extensive  and  radical  as  to 
work  a  dissolution  of  the  original 
contract);  Indiana,  etc..  Tump.  Road 
Co.  V.  Phillips,  2  Penr.  &  w.  (Pa.) 
184  (holding  that,  tyhere  the  legis- 
lature* passed  an  act  to  authorize 
the  incorporation  of  a  company  for 
the  purpose  of  making  a  turnpike 
road  between  specified  poiats,  and 
books  were  opened  by  the  commis- 
sioners appointed  to  take  subscrip- 
tions of  stock  at  two  difTerent  places 
on  the  contemplated  route,  Jaut  sub- 
scriptions to  an  amount  sufQcient  to 
authorise  the  granting  of  a  charter 
were  not  obtained,  and  a  supplement 
to  the  original  act  was  then  passed 
which  divided  the  contemplated  road 
Into  two  parts,  authorized  the  grant- 
ing of  two  charters,  and  provided 
that  those  who  originally  subscribed 
for  stock  at  &.  certain  place,  should 
be  members  of  one  of  the  companies, 
aiid  those  who  subscribed  at  another 
place  should  be  members  of  the  other, 
the  latter  act  was  unconstitutional, 
and  that  one  of  said  companies  could 
not  recover  from  an  original  sub- 
scriber the  amount  of  stoclc  sub- 
scribed by  him). 

78.  U.  S. — Ferguson  y.  Meredith, 
1  WalL  26,  17  U  ed.  604;  Mowrey  v. 
Indianapolis,  etc.,  R.  Co.,  17  F.  Cas. 
No.   9,8»1.  4  Bias.  78. 

Ind. — Shelbyville,  etc..  Tump.  <3o. 
V.  Barnes.  42  Ind.  498;  Booe  v.  Junc- 
tion R.  Co.,  10  Ind.  93;  McCray  v. 
Junction  R.  Co.,  9  Ind.  368;  Sparrow 
V.  EvansTille,  etc.,  R.  Co.,  7  Ind.  369; 
Carlisle  v.  Terre  Haute,  etc.,  R.  Co., 
6  Ind.  Sie. 

Mich.^Tuttle  V.  Michigan  Air  Line 
R.  Co.,  36  Mich.  247. 

N.  J.— New  Jersey  Midland  R.  Co. 
V.  Strait,  36  N.  J.  L.  822;  Colgate  v. 
U.  S.  Leather  Co.,  76  N.  J.  Eq.  229, 
72  A  126,  19  AniiCas  1262;  Black  v. 
Delaware,  etc.,  Canal  Co.,  24  N.  J.  Eq. 
466.  See  also  Kean  v.  Johnson,  9 
N.  J.  Eq.  401. 

■»  Pa. — Lauman  v.  Lebanon  Valley  R. 
Co..  30  Pa.  42,  72  AraD  686. 

Wts.^Kenosha,  etc.,  R.  Co.  v. 
Marsh,  17  Wis.  13. 

TO.  Garey  v.  St.  Joe  Min.  Co..  82 
Utah  497,  91  P  369,  12  LRANS  664. 

[ai  Oontta  whan  amendmmt  aoi- 
thotued  by  otlelaal  artloles  of  la^ 
oorporation. — Nelson  v.  Keith- 
O'Brien  Co.,  32  Utah  396,  91  P  30 
(supra   9   193   text  and  note  66). 

80.  Crhicago  City  R.  Co.  v.  Aller- 
ton,  18  Wall.   (U.  S.)   233,  21  L.  ed. 


902:  Venner  v.  Atchison,  etc.,  R.  Co., 
28  Fed.  581  [app  dism-131  U.  S.  449 
mem,  9  SCt  804  mem,  33  L.  ed.  221 
mem];  Macon  Oas  Co.  v.  Richter,  143 
Ga.  397.  8«  SE  112;  Atlanta  Steel  Co. 
V.  Mynaban,  138  Qa.  668,  76  SE  980 
(either  common  or  preferred); 
Hughes  V.  Antietam  Mfg.  Co.,  34  Md. 
316;  Einstein  v.  Raritan  Woolen 
Mills,  74  N.  J.  Eq.  624,  70  A  296. 
But  see  infra  I  196. 

81.  Oldtown,  etc.,  R.  Co.  v. 
Veazle,   39   Me.    671. 

88.  Einstein  v.  Raritan  Woolen 
Mills,  74  N.  J.  Eq.  624,  70  A  296. 

83.  Pay  son  v.  Withers,  19  F.  CSas. 
No.  10,864,  6  Blss.  269;  Pacific  R. 
Co.  T.  Hughes,  22  Mo.  291,  64  AmD 
266;  Buffalo,  etc.,  R.  Co.  T.  Dudley, 
14  N.  Y.  336;  Schenectady,  etc. 
Plank  Road  Co.  v.  Thatcher,  11  N.  T. 
102;  Martin  v.  Remington-Martin 
Co.,  96  App.  Div.  18,  88  NTS  673. 

84>  Berger  T.  U.  S.  Steel  Corp., 
63  N.  J.  Eq.  809.  63  A  68  [rev  63 
N.  J.  Eq.  606.  63  A  141;  Joslyn  v. 
Paciflc  Mall  SS.  Co.,  12  AbbPrNQ 
(N.  Y.)  329  (on  consent  of  a  two- 
thirds  majority  as  authorised  by 
statute). 

85.  Henley  v.  Myers,  216  U.  S. 
378.  80  SCt  148,  64  L.  ed.  240. 

Fa]  »—titnHnr  xlcltt  to  tiaasfw 
aharM. — Under  a  statutory  authority 
enabling  a  company  to  alter  or  to 
add  to  its  articles  of  association,  it 
may  change  them  so  as  to  provide 
that  a  stockholder  shall  not  sell  bis 
Shares  except  for  cash,  and  that 
sates  shall  be  subject  to  the  approval 
of  the  directors  of  the  company. 
Lelser  v.  Popham  Bros.,  Lim.,  6 
DomLR   625.    17   B.   C.    187. 

88.  C.  H.  Venner  Co.  v.  U.  S. 
Steel  (Jorp.,  116  Fed.  1012;  Berger  v. 
U.  S.  Steel  Corp.,  63  N.  J.  Eq.  809, 
68  A  68  [rev  63  N.  J.  Eq.  606,  63 
A  14]. 

87.  Market  St.  R.  Co.  v.  Hellman, 
109  Cal.  671.  42  P  226;  Hale  v. 
(Cheshire  R.  (%.,  161  Mass.  443,  87 
NB   307.  ■ 

88.  White  v.  Syracuse,  etc.,  R. 
Co.,   14  Barb.   <N.  Y.)   569. 

89.  Mower  v.  Staples,  32  Minn. 
284.  SO  NW  2S6;  Bond  y.  Atlantic 
Terra  Ootta  Ca,  137  App.  Div.  671, 
122  NYS  425  [rev  66  Misc.  646,  123 
NYS   1086]. 

90.  Bond  V.  Atlantic  Terra  Cotta 
Co.,  187  App.  Div.  671,  122  NYS  425 
[rev  66  Misc.   646.   123  NYS  1085]. 

91.  U.  S. — ^Thomas,  etc.,  Co.  v. 
Thomas,  165  Fed.  29,  33,  91  OCA  67 
[cit   Cyc]., 

111. — Reiding  v.  Vedder,   66  111.  80. 
La. — C^asanas     v.     Audubon     Hotel 
Co.,  124  La.  786,  60  S  714. 


Me. — Bucksport,  etc,  R.  Co.  v. 
Buck,  68  Me.  81. 

Md. — Taggart  v.  Western  iSMry- 
land  R.  Co.,  24  Md.  «63,  89  AmD  760. 

N.  Y. — Buffalo,  etc.,  R.  (3o.  v.  Dud- 
ley, 14  N.  Y.  336. 

Pa. — Clark  v.  MOnongahela  Nav. 
Co.,  10  Watts  384;  Hlesier  v.  Ooug- 
lersvllle  Band,   24   Pa.  Dlst.   765. 

Wis. — Milwaukee,  etc.,  K.  Co.  v. 
Field,   12  Wis.   340. 

See  also  infra  9  883. 

98.  Ky. — Covington  v.  Covington, 
etc  Bridge  Co.,  10  Bush  69  (and  to 
pledge  its  revenue  for  the  payment 
of  the  dividends). 

N.  Y. — ^Hincldey  v.  Schwarssohild. 
etc.,  Co..  107  App.  Div.  470,  96  NYS 
367  [app  dism  193  N.  Y.  699  mem, 
88  NE  1126  mem]  (holding  that 
under  the  reserved  power  the  state 
can  alter  the  provisions  of  a  charter 
defining  the  Internal  scheme  of 
or«-anlzation  of  the  corporation,  and 
may  authorize  the  issue  of  preferred 
stock  by  the  consent  of  the  holders 
of  two  thirds  of  the  capital  stock. 
cUthougih  the  corporation  was  organ- 
ized under  a  general  law  which 
authorized  the  issue  of  preferred 
stock  by  the  unanimous  consent  of 
the   stockholders). 

Pa. — Curry  v.  Scott.  64  Pa.  270; 
Everhart  v.  West  Chester,  etc..  R. 
Co..   28   Pa.  339. 

Utah. — Salt  Lake-  Auto.  Co.  v. 
Keith-O'Brien  Co.,  46  Utah  218,  143 
P  1016. 

Va. — Rutland,  etc.,  R.  Co.  v.  Thrall, 
36  Vt.  536. 

93.  In  re  Sharood  Shoe  (Torp.,  192 
Fed.  946  (under  Minnesota  statute): 
Page  v.  Whlttenton  Mfg.  Co.,  211 
Mass.  424,  97  NB  1006;  Salt  Lake 
Auto.  Co.  V.  Keith-O'Brien  Co.,  45 
Utah  218,  143  P  1015. 

94.  Lord  v.  Equitable  L.  Assur. 
Soc.  194  N.  Y.  212,  87  NE  443,  22 
LRANS  420  [rev  126  App.  Div.  937 
mem,  110  NTS  1136  mem  (alT  57 
Misc.  417,  108  NYS  67)];  Lord  v. 
Equitable  L.  Assur.  Soc,  109  App. 
Div.    262,    96  NYS   10. 

95.  New  Haven,  eta,  R.  Co.  v. 
Chapman.  38  Sonn.  66. 

96.  Covington  v.  Covington,  etc., 
Bridge  Co.,   10  Bush   (Ky.)   69. 

97.  Bryan  v.  M.  E.  Church  Annual 
Conference,  151  U.  B.  639,  14  SCt  466. 
38  L.  ed.  297;  Bryan  v.  Kentucky 
Annual  Conference  Bd.  of  EMucatlon, 
90  Ky.  322,  13  SW  276,  12  KyL  12. 

[a]  Bat  otharwias  where  the  col- 
lege was  located  permanently  in  a 
particular  pltu:e  under  a  contract, 
and  the  parties  to  the  contract  ob- 
jected to  the  change  of  location. 
Thiel  College's  App.,  216  Fa.  630.  66 
A  83. 


For  totw  oases,  a*v«lopmoata  and  ckaacoB  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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religions  corporation  to  sell  and  convey  its  real 
estate;"*  authorizing  a  coi^poration  to.  dispose  of 
all  its  property  on  a  vote  o£  two-thirds  of  the 
capital  stock;**  anthorizing  a  corporation  to  extend 
or  change  its  business  or  methods  in  a  manner  and 
for  purposes  not  constituting  a  fundamental  de- 
parture from  the  original  objects;'  authorizing  a 
gaslight  company  to  use  both  gas  and  electricity;' 
anthoiizing  a  medical  and  surgical  college  to  confer 
degrees  incidental  to  surgery,  and  to  issue  diplomas 
therefor;'  authorizing  a  railroad,  turnpike,  or 
plank-road  company  to  extend  its  road  or  change 
the  termini  or  location  thereof,  where  the  original 
enterprise  is  not  substantially  changed  thereby,* 
to  reduce  its  length,''  or  to  construct  a  branch  or 
lateral  road;*  directing  material  alterations  in  its 
terminus,  including  the  abandonment  of  one  depot 
and  the  erection  of  another;^  extending  the  time 
for  a  railMad  or  turnpike  company  to  commence 
or  complete  the  construction  of  its  road,"  or  the 
time  within  which  a  hotel  company  must  commence 
the  construction  of  its  hotel;*  extending  the  privi- 
leges of  a  navigation  company,  as  by  authorizing  it 


to  raise  the  height  of  its  dams;^"  changing  or  au- 
thorizing a  corporation  to  change  the  location  of 
its  principal  office  or  place  of  business;*'  or,  it 
seems,  an  amendment  changing  the  denomination 
of  the  shares,  so  long  as  the  proportion  of  the  in- 
terests of  each  member  in  the  corporation  is  left 
unchanged." 

[$  196]  c.  Evidence  and  Prssnmption  of  Ac- 
ceptance or  Assent — (1)  In  GeoeraL  The  accept- 
ance of  an  amendment  to  a  charter  may  be  shown 
by  the  corporate  books  and  records,"  but  it  need 
not  necessarily  be  so  proved,  nor  need  it  be  proved 
by  any  formal  corporate  action,  unless  this  is  re- 
quire4.  by  the  terms  of  the  grant."  Like -the  ac- 
ceptance of  an  original  charter,'"  it  may  be  estab- 
litdied  by  evidence  of  user  thereunder,  that  is  to 
say,  of  action  by  the  corporation  or  its  officers  or 
members  which  could  not  be  taken  properly  but  for 
the  amendment,  or  of  acquiescence;"  and  it  may  be 
inferred  from  such  acts  or  omissions  as  would*  raise 
a  presumption  of  acceptance  in  the  case  of  a 
natural  person.'^  A  presumption  of  acceptance 
arises  where  the  ^rant  is  beneficial  to  the  corpora- 


a&    Burton'B  App.,  67  Fa.  218. 

99.  Allen  V.  Ajax  Min.  Co.,  80 
Mont.  490.  77  P  47. 

k  Perkins  y.  £oflin,  84  Conn.  276, 
79  A  1070.  Ann(£sl»12C  1188  (hold- 
ing that  a  majority  could  assent  to 
u  amendment  aufhorliing  a  cor- 
poration created  for  the  purpose  of 
utUliine  water  power,  improving' 
Bavigatlon,  purchaalner,  holding,  and 
operating  /  mills,  manufactories, 
boats,  etc.,  collecting  tolls,  and 
vested  with  various  other  powers,  to 
construct,  develop,  and  operate  an 
«lectrlc  power  plant  and  electric 
transmission  system,  and  in  connec- 
tion therewith  to  generate,  sell,  and 
deliver  electricity) ;  Casanas  v.  Audu- 
bon Hotel  Co.,  124  La.  786.  60  S  714. 

[si  iJhtMff0  iM  plas  of  Uuntra&ce 
coBipaay. — A  reservation  of  tne  right 
of  amendment  in  the  articles  of 
issoclation  of  a  life  insurance  com- 
pany, except  with  regard  to  keeping 
Intact  the  fund  pledged  to  secure 
payment  of  death  losses,  empowers 
the  company  to  bind  its  members 
by  a  change  In  its  plan  of  doing 
basiness  from  the  assessment  plan 
to  the  regular  premium  plan  of  In- 
snrance.  Wright  v.  Minnesota  Mut. 
L.  Ins.  Co.,  193  U.  S.  667.  24  SCt 
M9.  48  L.  ed.    832. 

8.  Plcard  v.  Hughey,  68  Oh.  St. 
577.  SI  NE:  138. 

8.  In  re  Philadelphia  Medlco- 
Chimrgical  College,  190  Pa.  121,  42  A 

*•  Del. — ^Dftlaware  R.  Co.  v.  Tharp, 
C  Del.  148. 

Fla. — ^Johnson  v.  Pansaoola,  etc., 
R.  Co.,  9  Fla.  299. 

Ga— Wilson  v.  Wills  Valley  R. 
Co..  33  Ga.  4«6. 

ni. — Ross  V.  Chicago  .etc.,  R.  Co., 
77  111.  127;  Rice  v.  Rock  Island  R. 
Co.,  21  111.  93:  Sprague  v.  Illinois 
River  R.  Co..  19  IlL  174:  Peoria,  etc., 
R.  Oo.  V.  Eating.  17  111.  429;  Banet 
V.  Alton,   etc.,    R.  Co,   18  111.   604. 

Ky. — Pry  v.  X^zlngton.  etc  R.  Co., 
2  Mete.  314. 

_Mas8. — Durfee  v.  Old  Colony,  etc., 
2;  Co.,  6  Allen  230;  Fall  River  Iron 
Works  Co.  V.  Old  Colony,  etc.,  R. 
Co..  5  Allen    221. 

.  Mo.— Paciflc  R.  Co.  V.  Hughes,  22 
Mo.  291.  64  AmD  265;  Paciflc  R.  Co. 
^  Renshaw,  18  Mo.  210;  Central 
Piankroad  Co.  v.  Clemenb,  16  Mo. 
tS9. 

„  N.  T. — Tpoy,  etc.,  R.  Co.  v,  Kerr,  17 
Barb.  681. 

Oh. — Mllford,  etc..  Tump.  Co.  v. 
Brush.  10  Oh.  Ill,  38  AmD  78  (where 
the  termini  remained  the  same  and 
the  change  was  deemed  immaterial). 

Pa — Cross  v.  Peach  Bottom  R.  Co., 
90  Pa.  892;  Irvln  v.  Susquehanna, 
«tc..  Tump.  Co.,  2  Penr.  &  W.  466, 
23AmD  S3. 


Eng. — ^Midland  Great  Western  R. 
Co.  v.  Gordon,  16  M.  &  W,  804,  163 
Reprint   1416. 

5.  Troy,  etc.,  R.  Co.  v.  Kerr,  17 
Barb.  (N.  T.)  681. 

e.  Peoria,  etc.,  R.  Co.  v.  Preston, 
86  Iowa  116;  Hawkins  v.  Mississippi, 
etc,  R.  Co.,  35  Miss.  688;  Schenec- 
tady, etc..  Plank  Road  Co.  v. 
Thatcher,  11  N.  T.  102;  Greenville, 
etc.,  R.  Co.  v.  Coleman,  39  B.  C.  L. 
118. 

7.  Worcester  v.  Norwich,  etc.,  R. 
Co.,   109   Mass.   103. 

a.  Taggart  v.  Western  Maryland 
R.  Co.,  24  Md.  663,  89  AmD  760; 
Agricultural  Branch  R.  Co.  v.  Win- 
chester, 13  Allen  (Mass.)  29;  Mllford, 
etc.,  Turnp.  Co.  v.  Brush,  10  Oh.  111. 
36  AmD  78:  San  Antonio  v.  Jones,  28 
Tex.    19. 

8.  Union  Hotel  Co.  v.  Hersee,  79 
N.   Y.   464,   85  AmD  636. 

10.  Gray  v.  Monongahela  Nav.  Co.. 
2  Watts  &  S.  (Pa.)  168,  37  AmD  600; 
Clark  V.  Monongahela  Nav.  Co.,  10 
Watts  (Pa.)   364. 

11.  Park  V.  Modem  Woodmen  of 
America.  181  111.  214,  64  NE  982; 
Hiester  v.  GouglersvUle  Band.  24  Pa. 
DIst.  765  (unless  such  an  amendment 
violates  the  charter  of  the  corpora- 
tion). 

19.  Kennebec,  etc.,  R.  Co.  v. 
Palmer,  34  Me.  368;  In  re  New  Zea- 
land Banking  Corp.,  L,.  R.  3  Ch.  131; 
In  re  Financial  Corp.,  L.  R  2  Ch. 
714.  Compare  In  re  International 
Contract  Co.,  L.  R.  7  Ch.  485. 

18.     DowB   V.    Naper.    91    111.    44. 

[a]  Autbozlty  oi  olBe«n,r — The  ac- 
ceptance of  an  amendment  to  the 
charter  of  a  corporation  may  be 
shown  'by  its  books,  and  records, 
without  first  proving  that  the  per- 
sons accepting  the  amendment  were 
directors.     Dows  v.  Naper.  91  111.  44. 

[b]  Parol  •vidnua.. — ^Unless  the 
charter  forbids  It,  parol  evidence 
may  be  introduced  to  show  the  vote 
or  assent  to  an  act  amendatory  of 
the  orlginab  charter  of  a  corpora- 
tion. (Covington  V.  Covington,  etc.. 
Bridge  Co.,  10  Bush   (Ky.)  69. 

14.  Dayton,  etc.,  R.  Co.  v.  Hatch, 
1  Disn.  84.  12  Oh.  Dec.  (Reprint) 
601;  and  other  cases  infra  this  sec- 
tion.    See   supra   t  190. 

16.     See  supra  S  100. 

le.  U.  S.— Zabrlskie  v.  (Heveland, 
etc.,  R.  Co.,  23  How.  881,  16  L..  ed. 
488. 

Ala. — State  v.  Montgomery  Light 
COm  102  Ala.  694,  15  S   347. 

Conn. — Perkins  v.  Coffin,  84  Conn. 
275,  79  A  1070,   AnnCasl912C  1188. 

111. — Illinois  River  R.  Co.  v.  Zlm- 
mer.  20  III.  654. 

Ky. — Portland  Dry  Dock,  etc.,  Co. 
V.  Portland,  12  B.  Mon.  77. 

Me. — Bangor,  etc.,  R.  Co.  v.  Smith, 
47  Me.  34. 


Md. — Jackson  v.  Walsh,  76  Md.  804, 
23  A  778. 

Mass. — Blandford  Third  School 
DIat.    V.   Gibbs,    2    Cush.    39. 

Mich. — Joy  V.  Jackson,  etc.,  Plank 
Road  Co..  11  Mich.  166. 

Mo. — Hope  Mut.  F.  Ins.  Co.  v.  Beck- 
man,   47  Mo.  93. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Cole, 
29  Oh.  126,  28  AmR  729;  .Dayton, 
etc.,  R.  Co.  V.  Hatch,  1  Disn.  84, 
12  Oh.  Dec.    (Reprint)   501. 

Okl. — Lankford  v.  Menefee,  45  Okl. 
228,  145  P  376,  383  [quot  Cyo,  per 
Riddle,   J.]. 

Pa. — Com.  V.  Cullen,  13  Pa,  138\  68 
AmD  460. 

And  see  other  cases  Infra  this  sec- 
tion. See  also  supra  I  192;  infra  iS 
197-199. 

[a]  Althoncb  th*  hoard  of  Olieet- 
on  may  hav*  mo  iiowar  to  proonre  or 
to  accept  an  amendmeni  of  the 
charter,  yet  where  a  new  power  Is 
conferred  by  the  amendment  and  Is 
exercised  by  the  directors  without 
dissent  on  the  part  of  the  stock- 
holders this  win  be  evidence  of  an 
acceptance  of  the  amendment  by  the 
corporation.  Eastern  R.  Co.  v.  Boa- 
ton,  etc.,  R.  Co.,  Ill  Mass.  126,  IS 
AmR  13  felt  Bangor,  etc..  R.  Co.  r. 
Smith,  47  Me.  34;  Middlesex  Hus- 
bandmen, etc..  Soc.  v.  Davis,  3  Mete. 
(Maes.)  133:  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  (Mass.)  344]. 
See  supra  {  192. 

[b]  CtaMnH  law. — (1)  A  general 
act  amounting  to  an  amendment  of 
all  railroad  charters  was  deemed  to 
have  been  accepted  by  action  under 
It  by  the  officers  who  had  power  to 
request  amendments,  no  stockholders 
ever  objecting  to  it.  Smead  v.  In- 
dianapolis, etc.,  R.  Co..  11  Ind.  104. 
(2)  And  this  rule  applies  generally 
when  the  powers  are  conferred  by  a 
general  law  which  is  declared  appli- 
cable to  any  one  of  a  class  of  cor- 
porations that  may  accept  its  pro- 
visions. Ooodin  V.  Evans,  18  Oh.  St. 
150;  Dayton,  etc..  R.  Co.  v.  Hatch, 
DIsn.   84,   12  Oh.   Dec.    (Reprint)    501. 

[c]  Aeoeptaao*  ia  toto. — Where  a 
corporation,  by  its  conduct,  accepts 
the  benefit  of^  an  act  amending  Its 
charter.  It  must  take  the  act  as  a 
whole,  including  Its  burdens  as  well 
as  its  benefit.  Kenton  County  Ct.  v. 
Bank  Lick  Turnp.  Co.,  .10  Bush  (Ky.) 
629. 

[d]  A  vote  of  .th»  Btockholden  ^ 
directing  action  to  be  taken  under  an 
amendment  to  a  charter  of  incorpora- 
tion constitutes  acceptance.  Joy  v. 
Jackson,  etc..  Plank  Road  Co.,  11 
Mich.   166. 

As  to  aceaptaao*  of  chartar  see 
supra  I  100. 

17.     Sumrall  v.  Sun  Mut.  Ins.  Co., 
40  Mo.  27;  Com.  v.  Cullen,  18  PfbyH^lo 
63  AmD  46flDigitized  by  VjCJOvlv: 
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tion  or  to  the  stockholders.**  Sneh  an  acceptance 
may  be  shown  by  proving  the  exercise  by  the  cor- 
poration of  the  powers  conferred  by  the  amend- 
ment;" by  showing  that  the  corporation  has  done 
particular  corporate  acts  authorized  by  the  amend- 
ment, but  without  which  such  acts  would  not  have 
been  authorized;^  by  the  fact  that  the  officers  of 
the  corporation  have  exercised  the  powers  conferred 
by  it  or  .acquiesced  therein  ;*'  or  in  general  by  any 
acts  or  omissions  done  or  had  by  the  corporation 
which  are  inconsistent  with  any  hypothesis  save 
that  of  an  acceptance  of  the  amendment.^  On 
the  other  hand,  acts  of  a  corporation  do  not  amount 
to  an  adoption  or  acceptance  of  an  -amendment  or 
of  general  legislation  affecting  its  charter,  if  they 
do  not  clearly  appear  to  have  been  done  in  pursu- 
ance and  recognition  thereof,  but  are  consistent 
with  an  intention  not  to  accept  or  assent  to  the 


same.*" 

18.  Iowa. — St.  John  v.  Iowa  Busi- 
ness Men's  BMk.,  etc.,  Assoc,  136 
Iowa  448,  113  NW  883,  15  LRANS 
BOS. 

Me. — Bangor,  etc,  R.  Co.  v.  Smith, 
47  Me.  84. 

Mass. — Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  844. 

Mich. — Atty.-Gen.  v.  State  Bank, 
Harr.  SIB. 

N.  Y. — Astor  V.  New  Tork  Arcade 
R.  Co.,  48  Hun  562.  1  NTS  174  [all 
113  N.  T.  93,  20  NB  694,  2  LRA  789], 
(where  an  act  conferring  powers  upon 
a  corporation  was  enacted  for  the 
benefit  of  the  corporation.  It  must 
be  proved  that  It  had  refused  to  ac^ 
cept  the  proffered  benefit,  or  else  the 
presumption   would   be    that   It  had 

RCCOD^CO    It) 

N.  C. — Taylor  v.  Newberne,  BB  N. 
C.  141,  64  AmD  566. 

Okl.— Lankford  v.  Menefee,  14  B  P 
875,  883.  46  Okl.  288  [quot  Cyc,  per 
Riddle,  It.]. 

Pa. — Com.  V.  CuUen,  18  Pa.  188, 
140,   B8  Amt>  460   (where  It  is  said, 

Iier  Bell,  J.:-  "Where  the  new  grant 
B  beneficial  In  Us  aspect,  it  Is 
thought,  very  little  Is  required  to 
found  a  presumption  of  acceptance"). 
Tex. — San  Antonio  v.  Jones,  28 
Tex.  19. 

19.  Ala. — State  v.  Montgomery 
Light  Co.,  102  Ala.  594.  IS  S  847^; 
Wetumpka,  etc,  R.  Co.  v.  Blngheun, 
6  Ala.   6B7. 

La. — Palfrey  v.  Paulding.  7  Ij*. 
Ann.  363. 

Me. — Bajigor,  etc,  R.  Co.  v.  Smith, 
47  Me.  34;  Penobscot  Boom  Corp.  v. 
Lamson,   16  Me.  224,  S3  AMD  686. 

Oh.— Goodln  V.  Bvans.  18  Oh.  St. 
150.- 

Pa.— Lycoming  F.  Ins.  Co.  v.  Buck, 
1   LusLegReg  861. 

Tenn. — Miller  v.  American  Mut. 
Ace.  Ins.  Co.,  92  Tenn.  167,  21  SW  89, 
20  LRA  766  (holding  that  an  Insur- 
ance company,  by  Issuing  policies 
and  continuing  business  after  an  act 
amending  the  charters  of  such  com- 
panies, passed  In  pursuance  of  a 
right  of  amendment  reserved  to  the 
state  In  the  general  Incorporation 
law,  which  amendment  the  company 
was  therefore  bound  to  adopt  if  It 
wished  to  continue  business,  thereby 
accepted  the  amendment). 

Vt. — Vermont,  etc.,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.,  34  Vt.  1. 

And  see  other  cases  infra  this 
section.     See  also  supra  J   192. 

30.  Kenton  County  Ct.  v.  Bank 
Lick  Tump.  Co.,  10  Bush   (Ky.)   529. 

21.  U.  S.  Bank  v.  Dandrldge,  12 
Wheat.  (U.  S.)  64,  6  L.  ed.  652  (per 
Story,  J.);  Smead  v.  Indianapolis, 
etc.,  R.  Co.,  11  Ind.  104;  Blandford 
Third  School  Dlst.  v.  Glbbs,  2  Cush. 
(Mass.)  39;  Sumrall  v.  Sun  Mut.  Ins. 
Co.,   40  Mo.  27. 

[a]  *h«  aots  of  tlu  ootporato  oflU 
oam  of  a  company  are  admissible 
evidence,  from  ■vthlch  the  facts  of 
acceptance  of  an   amendment   to   Its 


[«  197]  (8)  By  IndiTidiul  8tocUioI4ers  or 
Members.  The  doctrine  that  action  under  an 
amendment  which  could  not  take  place  lawfully 
without  an  acceptance  of  the  amendment  is  prima 
facie  evidence  of  its  acceptance  does  not  necessarily 
apply  as  against  shareholders  who  have  not  lost 
their  rights  by  acquiescence  or  laches.  The  reason 
is  that  they  have  a  right  to  have  their  dissent  heard 
and  discussed  in  a  corporate  meeting."  But  cir- 
cumstances may  of  course^ exist  from  which  the 
assent  of  a  subscriber  to  shares  of  the  corporation 
to  an  amendment  to  the  charter  procured  subse- 
quently to  his  subscription  may  be  inferred  with- 
out direct  evidence  of  such  assent,  as  by  acqui- 
escence or  laches.^  And  in  the  absence  of  evi- 
dence to  the  contrary,  the  assent  of  the  individual 
stockholders  or  members,  as  well  as  of  the  cor- 
poration,^ will  be  presumed  where  the  amendatory 
act  is  clearly  beneficial  to  them,"  or  where  the  cor- 


charter  may  be  inferred.  State  v. 
Louisiana  State  Bank,  20  La.  Ann. 
468. 

B3.  U.  S. — Qlbbs  v.  Consolidated 
Gas  Co..  130  U.  S.  396,  9  SCt  BBS,  32 
L.  ed.  979;  Zabrlskle  v.  Cleveland, 
etc.,  R.  Co.,  23  How.  881,  16  L.  ed. 
488:  Rogers  v.  Nashville,  etc.,  R.  Co., 
91  Fed.  299,  33  CCA  617. 

Ala. — State  v.  Montgomery  Light 
Co.,  102  Ala.  B94,  IB  S  347;  We- 
tumpka, etc,  R.  Co.  V.  Bingham,  B 
Ala.   667. 

Conn. — Perkins  v.  Coffin,  84  Conn. 
27B,  79  A  1070,  AnnCasl912C  1188; 
Southlngton  v.  Southlngton  Water 
Co.,  80  Conn.  646,  69  A  1023,  IS  Ann 
Cas  411. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Mad- 
doz,  116  Qa.  64,  42  SB  315;  Johnson 
V.  Mercantile  Trust,  etc,  C!o.,  94  Qa. 
324,  21   SB  576. 

111.— Illinois  River  R.  C!o.  v.  Zlm- 
mer,   20  111.  664. 

Ky. — Kenton  County  Ct.  v.  Bank 
Lick  Turnp.  Co.,  10  Bush  629:  Cov- 
ington V.  Covington,  etc.,  R.  (jo.,  10 
Bush  69;  Portland  Dry  Dock,  etc., 
Co.  V.   Portland,  12  B.  Mon.   77. 

La. — State  v.  Louisiana  State 
Bank.  20  La.  Ann.  468;  Palfrey  v. 
Paulding,  7  La.  Ann.  363. 

Me. — Bangor,  etc.,  R.  Co.  v.  Smith, 
47  Me.  84;  Lincoln,  etc.  Bank  v. 
Richardson,  1  Ma.   79,   10  AmD  34. 

Md. — Jackson  v.  Walsh,  76  Md. 
304,  23  A  778:  Lyons  v.  Orange,  etc, 
R.  Co.,  32  Md.  18. 

Mass. — Blandford  School  Dlst.  No. 
3  V.  Glbbs,  2  C^sh.  39. 

Minn. — Mississippi,  etc.  Boom  Co. 
V.  Prince,  34  Minn.  79,  24  NW  861; 
State  V.  Sibley,  2B  Minn.  387. 

Mo. — Hope  Mut.  F.  Ins.  Co.  v.  Koel- 
ler,  47  Mo.  129;  Hope  Mut.  F.  Ins.  Co. 
V.  Beckmann,  47  Mo.  93;  SumrSIl  V. 
Sun  Mut.   Ins.   Co.,   40   Mo.   27. 

N.  Y. — Peo.  V.  Law,  34  Barb.  494; 
Beals  V.  Benjamin,  29  HowPr  101. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Cole, 
29  Oh.  St.  126.  23  AmR  729;  Goodln 
v.  Evans,  18  Oh.  St.  150;  Owen  v. 
Purdy,  12  Oh.  St.  73;  Dayton,  etc., 
R.  Co.  V.  Hatch,  1  Disn.  84.  12  Oh. 
Dec.    (Reprint)    501. 

Okl. — Lankford  v.  Menefee,  46  Okl. 
228.  146  P  37B,  383  [quot  Cyc]  (per 
Riddle,  J.). 

Pa. — Fell  V.  MoHenry,  42  Pa.  4l; 
Com.  V.  CuUen,  13  Pa.  133,  63  AmD 
460. 

Tenn. — Miller  v.  American  Mut. 
Ace.  Ins.  Co.,  92  Tenn.  167,  21  SW 
39,   20   LRA   765. 

Vt. — Vermont,  etc,  R.  Co.  v.  Ver- 
mont Cent.  R.  Co.,  84  Vt.  1. 

Va. — Stuart  v.  James  River,  etc., 
Co.,  24  Gratt.    (66  Va.)   294. 

Wis. — Werle  v.  Northwestern  Flint, 
etc.,  Co.,  125  Wis.  634,  104  NW  748; 
Madison,  etc,  Plank-Road  Co.  v. 
Reynolds,  3  Wis.  287. 

Eng. — Rex  v.  Amery,  1  T.  R.  576, 
99  Reprint  1259,  2  T.  R.  516,  100  Re- 
print  278. 


See  also  supra  i  192. 

[a]  Tb»  tieoUoa  of  oorporato  of- 
fleanr  In  pursuance  of  the  terms  of 
the  amended  charter  Is  presumptive 
evidence  of  Its  acceptance.  Bland- 
ford Third  School  Dlst.  v.  Glbbs,  2 
Cush.  (Mass.)  39;  Com.  v.  CuUen,  18 
Pa.    183.   63   AmD  460. 

BatonMl  see  Infra  J  198. 

M,  Mississippi,  etc..  Boom  Co.  v. 
Prince.  34  Minn.  79,  24  NW  861; 
Ptngry  v.  Washburn,  1  Alk.  (Vt.) 
264,  16  AmD  676;  Com.  v.  Richmond, 
etc.,  R.  Co.,  Ill  Va.  611,  69   SE  1070. 

[a]  Aeto  net  oonjtltatlag  aocspt- 
MM*. — (1)  Thus  the  fact  that  after 
an  amendment  of  the  charter  of  a 
turnpike  company,  authorizing  it  to 
resurvey  and  ilter  its  road,  the  com. 
pany  proceeded  to  survey  the  ground 
without  making  a  record  of  the  sur- 
vey or  any  alteration  of  its  road,  did 
not'  constitute  an  acceptance  of  the 
amendment.  Plngry  v.  Washburn,  1 
Alk.  (Vt.)  284,  16  AmD  876.  (2)  And 
although  a  company  authorlxed  by  a 
legislative  act  to  borrow  money  has 
executed  a  mortgage  on  its  property 
to  secure  the  money  so  authorised  to 
be  borrowed.  If  it  has  not  In  fact 
borrowed  the  money,  nor  made  use 
of  the  bonds  intended  to  be  secured 
by  the  mortgage,  it  cannot  be  held 
to  have  accepted  the  terms  of  the 
act.  Stuart  v.  James  River,  etc..  Co., 
24  Gratt.  (65  Va.)  294.  (8)  An  elec- 
tion of  corporate  officers  In  pursu- 
ance of  an  amendment  of  the  char- 
ter of  a  corporation  Is  merely  pre- 
sumptive evidence  of  prior  accept- 
ance of  the  amendment.  Com.  v. 
Cullen,  IS  Pa.  133.  53  AmD  450. 

at.  Md. — Lyons  v.  Orange,  etc,  R. 
Co.,  32  Md.  18. 

Miss. — New  Orleans,  eto..  R.  Co.  v. 
Harris,  27  Miss.  617. 

Oh. — Owen  v.  Purdy,  12  Oh.  St.  78. 

Pa. — Com.  V.  Cullen,  18  Pa.  138. 
53  AmD  460. 

Vt. — Vermont,  etc.,  R,  Co.  v.  Ver- 
mont Cent.  R.  <3o..  34  Vt.  1. 

as.  State  V.  Montgomery  Light 
Co..  102  Ala.  694.  15  S  847;  <5lover  v. 
Myer,  3  KyL  181,  2  KyL  68,  10  Ky. 
Op.  940;  Casanas  v.  Audubon  Hotel 
Co.,  124  La.  786,  60  S  714;  Connecti- 
cut, etc..  Rivers  R.  Co.  v.  Bailey,  24 
Vt.  46B,  58  AmD  181.  See  also  supra 
9   192. 

[a]  Wliat  neoesMUT  to  show  rati- 
flaatlaiu — To  show  that  stockholders 
ratified  an  amended  charter  provi- 
sion vesting  in  third  persons  the 
power  to  vote  the  stock,  it  must  ap- 
pear that  they  knew  the  facts  and 
so  acted  with  reference  thereto  as-  to 
show  an  Intention  on  their  part  to 
ratify  the  unauthorised  act  of  the 
Incorporators  In  adopting  the  provi- 
sion. Lebua  v.  Staneifer,  154  Ky. 
444,  157  SW  727. 

a«topn«l  see  Infra  I  199. 

as.     see  supra  ]  196. 

37.  St.  John  v.  Iowa  Business 
Men's    Bldg.,    etc.,    Assoc,    136    Iowa. 


Ftor  latn  easM,  AvrsIopoMntB  and  ohaacM  in  the  law  see  cumulative  Annotattona,  same  title,  page  and  note  number. 
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poration  formally  aoeepts  the  amendment  and  aets 
nnder  it."  Where  there  is  an  attempt  upon  the 
part  of  8  atoekholder  or  of  his  personal  represen- 
tative to  eeeape  liability  on  his  contract  of  gub- 
seription,  on  the  ground  that  the  charter  was  al- 
tered subsequently  thereto  without  his  consent,  it 
seems  that  his  assent,  in  the  absence  of  any  evi- 
dence speaking  on  the  question,  will  be  presumed, 
and  that  his  dissent  must  be  affirmatively  shown. 

[i  198]  d.  Estoppel  to  Deii7  Acoeptanoe  or 
Validity  of  Amendmwnt— (1)  Of  0<Hrporatioo. 
Wliere  the  corporation  itself  exercises  the  powers 
conferred  by  the  amendment,  it  becomes  estopped 
from  denying  acceptance  thereof,  or  from  denyii^ 
that  it  has  formally  accepted  the  same  by  filing  the 
evidence  of  acceptance  required  by  the  govemii^ 
statute."  And  where  a  corporation  accepts  an 
amendment  and  continues  business  which  it  would 
not  have  a  right  to  do  without 'such  acceptance,  it 
is  estopped  thereafter  to  assert  that  the  amenda- 
toiy  act  ia  unconstitutional*^ 

[i  199}  (2)  Of  Stockholders  or  Hemben.  Stock- 
holders or  members  of  a.  corporation  may  be  es- 
topped by  acts,  acquiescence,  or  laches  from  deny- 
ing the  acceptance  of  an  amendment  or  the  valid- 
ity thereof."  Although  there  may  have  been  a  fun- 
damental change  wrought  by  an  amendment  to  the 
charter  or  act  of  incorporation,  such  as  might  re- 
lease' a  shareholder  seasonably  dissenting  there- 
from in  the  proper  mode,  yet  unless  he  does  so  dis- 
sent and  make  a  fair  attempt  to  procure  a  rescis- 


sion of  his  eontraet  of  sabseriptiim  on  that  ground, 
or  to  prevent  the  corporation  from  acting  in  con* 
formity  with  the  amoidment,  he  will  become  es- 
topped from  subsequently  claiming  that  he  has 
been  released  from  his  contract  of  subscription  by 
reason  of  the  amen,dmentp"  This  is  merely  a 
branch  of  the  genwal  doctrine  under  which  a  shar^ 
bolder,  when  sued  on  his  contract  of  subscription 
to  the  shares  of  the  corporation,  becomes  estopped 
by  his  conduct  in  various  ways  from  denying  the 
regnilarity  or  the  l^ality  of  the  organization  of  the 
corporation.'*  Judicial  opinion  on  this  question  has 
gone  so  far  as  to  hold  that  the  shareholder  must 
challenge  the  validity  of  the  amendment  by  .a  pro- 
ceeding in  the  nature  of  quo  warranto,  and  cannot 
be  heard  in  an  action  to  enforce  his  contract  of 
subscription  to  set  it  up  in  a  collateral  way.'° 

[$  200]  (3)  Of  Tidri  Persons.  As  will  here- 
after be  seen,**  one  who  contracts  with  a  corpora- 
tion by  its  corporate  name  becomes  thereby  es- 
topped to  deny  its  corporate  existence  when  sued 
on  the  contract.  So  one  who  contracts  with  a  cor- 
poration acting  under  an  amended  charter  and  by 
its  amended  name,  or  who  contracts  with  it  in  a 
matter  authorized  by  the  amendment,  will  not  be 
heard  to  complain  that  the  amendment  has  not 
been  properly  accepted  by  the  corporation  or  is 
invalid."  And  persons  who  have  entered  into  con- 
tracts with  a  corporation  have  no  standing  to  ob- 
ject to  acts  of  legislation  coneurred  in  by  the 
corporation    changing,   repealing,    or   surrendering 


448,  lia  NW  8S3,  15  LRANS  603; 
San  Antonio  v.  Jones,  28  Tex.  19. 

38.  Glover  v.  Myer,  3  KyL,  181,  2 
KyL  88,  10  Ky.  Op.  940;  Vermont, 
etc.,  R.  Co.  v.  Vermont  Cent.  R.  Co., 
U  Vt.  1. 

23.  Martin  T.  Pensacola,  etc..  R. 
Co..  8  Pla.  370,  78  AmD  713;  Glover 
T.  Myer,  8  KyL  181,  2  KyL  68,  10 
Ky.  Op.  940:  "Western  North  Carolina 
R.  Co.  V.  Kolllns,  82  N.  C.  523;  North 
Carolina,  etc.,  R.  Co.  v.  Leach,  «  N. 
C.  340;  Mills  T.  Williams,  33  N.  C. 
J5S. 

[a]  Bordaa  of  proof  on  party 
■Mktav  to  lioU  atooUioUler. — (l) 
In  Oblo  It  has  been  reasoned  that 
the  burden  of  showlnf;  such  assent 
rests  with  the  party  seeking  to  hold 
the  stockholder  liable.  Ireland  v. 
Palestine,  etc.,  Turnp.  Co..  19  Oh.  St. 
Hi.  (t)  It  is  obvious,  however 
that  this  conclusion  may  be  varied 
either  way  by  the  state  of  the  plead- 
ings and  the  form  of  the  Issues. 
B«ry  V.  Marietta,  etc.,  R.  Co.,  26  Oh. 
St.  $73. 

[b]  TgmoA  an  stooldioldar. — One 
case  Is  found  where  it  was  held  that 
it  was  a  question  for  the  jury 
whether  a  combination  to  change  the 
fundamental  purpose  of  the  corpora- 
tion established  by  its  original  act 
of  incorporation  was  not  a  fraud  on 
a  stockholder  so  as  to  release  hlra 
from  his  contract  of  subscription. 
Southern  Pennsylvania  Iron,  etc., 
Co.  V.  Stevens,   87  Pa.  190. 

30.  Zabriskie  v.  Cleveland,  etc., 
R.  Co.,  23  How.  (U.  S.)  381,  16  L.  ed. 
4S(;  Johnson  v.  Mercantile  Trust, 
etc..  Co..  94  Oa.  324,  21  SB  676;  Sum. 
rail  V.  Sun  Mut.  Ins.  Co.,  40  Mo.  27; 
Miller  V.  American  Mut.  Ace.  Ins. 
Co..  92  Tenn.  167,  21  SW  39,  20  LRA 
765.  And  see  supra  |  196.  Compare 
Lanesborou^h  Cotne.  Soc.  v.  Curtis, 
22  Pick.    (Mass.)   320. 

[a]  niat  »  fonnal  aoosptanoe  of 
•a  uaaBdauBt  wki«h  relaMss  aU  Oe- 
MMatm  of  th»  owpoxatloii  arainst  tb* 
*iM*  will  t>e  operative  as  a  contract 
between  the  corporation  and  the 
state,  and  cannot  be  set  aside  on  the 
KToand  that  It  was  executed  by  the 
governing  body  of  the  corporation  in 
ignorance  of  its  real  nature  and  ef- 


fect see  St.  John's  ColleKe  v.  Pur- 
nell.  23  Md.  629. 

31.  St.  John  V.  Iowa  Business 
Men's  Bldg.,  etc.,  Assoc,  136  Iowa 
448,   113  NW  863,   IB  LRANS   603. 

89.  U.  S. — In  re  Sharood  Shoe 
Corp.,  192  Fed.  94E;  Toledo,  etc.,  R. 
Co.  V.  Continental  Trust  Co.,  95  Fed. 
497,  36  CCA  155;  Venner  v.  Atchison, 
etc.,  R.  Co.,  28  Fed.  681;  Knoxville 
v.  Knozvllle,  etc.,  R.  Co.,  22  Fed.  768 
[app  diam  136  U.  S.  642  mem,  10  SCt 
1070  mem,  34  L.  ed.  550  mem]; 
Chesapeake,  etc  Canal  Co.  v.  Robert- 
son, 5  F.  Cas.  No.  2,652,  4  Cranch 
C.  C.  291. 

Ala. — State  v.  Montgomery  Light 
Co..  102  Ala.  594,  IS  S  347. 

Ark. — ^Witter  v.  Mississippi,  etc., 
R.  Co.,  20  Ark.  463. 

Conn. — Banks  v.  Judah,  8  Conn. 
145  (estoppel  by  laches  to  object  to 
a  reorganisation). 

Ga. — Johnson  v.  Mercantile  Trust, 
etc..  Co..  94  Oa.  324,  21  SB  676. 

111. — Ross  V.  CSiloago,  etc,  R.  Co., 
77  111.  127. 

Ind. — McCray  v.  Junction  R.  Co.,  9 
Ind.  359. 

Ky. — Bryan  v.  Kentucky  Annual 
Conference  Board  of  Sducation,  90 
Ky.   322,   IS   SW  276,  12  KyL  12. 

La. — Casansas  v,  Audubon  Hotel 
Co.,  124  La.  786,  60  S  714. 

N.  J. — Gifford  V.  New  Jersey  R., 
etc.,  Co.,  la  N.  J.  Eq.  171. 

Oh. — Ooodin  v.  Bvans,  18  Oh.  St. 
160;  Owen  v.  Purdy,  12  Oh.  St.  73: 
Doane  v.   Plcliaway,  Wright  762. 

Pa. — Fell  V.  McHenry,  42  Pa.  41. 

Tenn. — Pope  v.  Merchants'  Trust 
Co.,  118  Tenn.  606,  103  SW  792  (hold- 
ing that,  under  Shannon  Code  I  2031, 
relating  to  amendments  to  corporate 
charters,  and  I  2064.  providing  that 
no  body  of  men  acting  as  a  corpora- 
tion, etc,  shall  be  permitted  to  set 
up  the  want  of  a  legal  organization 
as  a  defense  to  an  action  against 
them  as  a  corporation,  nor  shall  any 
person  sued  on  a  contract  made  with 
the  corporation,  etc.,  be  permitted  to 
set  up  a  want  of  such  legal  organi- 
sation in  his  defense,  the  defense 
that  one  of  the  witnesses  to  the  sig- 
natures of  applicants  for  an  amend- 
ment to  the  charter  of  a  corporation 


was  Incompetent  cannot  be  made  in 
an  action  by  the  corporation  on  notes 
given  by  defendant  In  payment  for 
stock  issued  under  the  amendment). 

See  also  supra  fi  192,  197. 

[a]  Kolden  of  p**t*rfA  stock^ 
securing  loans  cannot  deny  the  va- 
lidity of  a  majority  of  the  stock,  be- 
cause all  of  the  stocltholders  did  not 
assent  to  the  amendment,  where  it 
was  not  agreed  that  the  amendment 
should  be  adopted  by  unanimouq 
vote,  and  where  control  of  the  cor- 
poration was  taken  under  the  amend-, 
ment  and  maintained  until  bank- 
ruptcy of  the  corporation,  without 
objection.  In  re  Sharood  Shoe  Corp.. 
192  Fed.  945. 

Bstoppel  to  Oaajr  sKtaaaion  of 
oliarter  see  supra  }  183. 

S3,  Toledo,  etc.,  R.  Co.  v.  Conti- 
nental Trust  Co.,  96  Fed.  497,  36  CCA 
166  (holding  that  stockholders  who 
did  not  vote  for  an  amendment  au. 
thorising  issuance  of  preferred  stock 
carrying  with  it  control  of  the  cor- 
poration, but  who  permitted  the 
stock  to  be  issued  and  the  holders  to 
assume  control  without  objection, 
lost  by  laches  the  right  to  deny  the 
validity  of  the  amendment  after 
bankruptcy  of  the  corporation); 
Doane  v.  Pickaway,  Wright  (Oh.) 
752. 

3^    See  infra  I  269  et  seq. 

36.  Hope  Mut.  F.  Ins.  Co.  v.  Beck- 
mann,  47  Mo.  98.  For  a  similar  ex- 
pression see  Chubb  v.  Upton,  96  U. 
S.  666.  24  L.  ed.  623. 

36.  See  Infra  S  234  et  seq. 

37.  Fppes  V.  Mississippi,  etc.,  R. 
Co.,  35  Ala.  33;  Fell  v.  McHenry,  43 
Pa.  41  (holding  that,  where,  in  an 
action  by  assignees  of  an  insolvent 
insurance  company  to  recover  an  ad- 
vance premium  note,  the  defense  set 
up  the  nonacceptance  by  the  com- 
pany of  the  amendment  to  its  char- 
ter authorising  It  to  receive  such 
notes,  but  it  appeared  that  the  com- 
pany had  acted  under  the  amend- 
ment from  the  very  commencement 
of  its  business,  and  that  defendant 
had  for  years  availed  himself  of  the 
benefits  derived  from  giving  his 
notes  for  premiums,  he  could  not 
question    its    acceptance);    Pope    v. 
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its  charter,  provided  their  contracts  are  left  intact 
and  their  legal  remedies  preserved." 

[$  201]  e.  What  Ooiurtitates  an  Amendment — 
(1)  In  OeneraL  Properly  speaking,  a  statute  does 
not  constitute  an  amendment  of  the  charter  of  a 
eozporation  unless  it  corrects,  improves,  reforms, 
rectifies,  or  alters  something  in  the  original  char- 
ter;'°  and  statutes  in  relation  to  a  corporation 
which  may  be  referred  to  the  superintending  or 
advisory  power  which  the  l^slature  has  over  cor- 
porations which  it  has  created  are  not  strictly 
amendments  of.  their  charters.*"  But  where  the 
legislature,  by  special  act,  authorizes  a  corporation 
to  mortgage  its  property,  or  grants  other  additional 
powers,  such  act  is  an  amendment  of  its  charter.*^ 
And  an  increase  of  capital  stock  or  any  other  fun- 
damental change  in  the  charter  or  basic  features  of 
a  corporatidn  is  an  amendment,  whether  so  called 
or  not.^  Since  the  general  laws  under  which  a 
corporation  is  formed  are  a.  part  of  its  charter,** 
their  amendment  under/  the  reserved  power  of  the 
leg^lature  operates  as  an  amendment  of  the  char- 
ter;** and  the  charter  of  a  corporation  organized 


nnder  a  general  law  may  be  amended,  subject  to  con- 
stitutional limitations,  by  a  special  act.*'  An  act 
amending  a  city  charter,  bnt  preserving  intadt  the 
charter  r^hts  of  a  certain  corporation,  merely  pro- 
tects the  Existing  charter  rights  of  such  corpora- 
tion and  does  not  confer  any  additional  powers 
on  it.*» 

Application  of  genanl  lavs.  Subject  to  consti- 
tutional limitations,*'  a  general  law  may  apply  to 
an  existing  corporation,  and  amount  pro  tanto  to 
an  amendment  of  its  charter,  whether  the  corpora- 
tion was  created  by  special  act  or  nnder  a  general 
law.**  But  general  laws  affecting  corporations 
should  not  be  construed  as  applying  to  existing 
corporations  unless  such  an  intention  on  the  part 
of  the  l^slature  is  expressed  or  clearly  implied 
fi«m  the  provisions  of  the  statute.*" 

[$  202]  (2)  Substitution  of  New  Oharter.  The 
alteration  of  a  oharter  may  be  as  lawfully  made 
by  the  substitution  of  a  new  charter  as  by  an 
amendment  of  the  old,  provided  such  substituted 
charter  is  germane  and  necessaiy  to  the  objects 
and  purposes  for  which  the  oomp»any  was  organ- 


Merchants'  Trust  Co.,  118  Tenn.  506, 
103  SW  792.  See  Kenerally  Infra  S 
235  et  seq. 

a]    ^vnure   two  '  ooipomtlona   d»- 


to  form  a  partnership  apply 
•nd  seonre  Identical  authority  to  do 
■o  by  charter  amendmentB,  each  is 
thereafter  estopped  to  question  the 
power  of  the  other  so  acquired, 
where  the  act  Is  not  of  Itself  unlaw- 
ful and  there  Is  therefore  no  contin- 
uing duty  to  desist  from  It.  News- 
Register  Co.,  Inc.  V.  Rocklnf^ham 
Pub.  Co.,  Inc.,  118  Va.  140,  86  SB  874. 

38.  Houston  V.  Jefferson  College, 
63  Pa.  428. 

39.  In  re  Pennsylvania  Tel.  Co.,  2 
'  Chest.  Co.  (Pa.)  129.     And  see  Comp- 

ton  V.  Waco  Bridge  Co.,  62  Tex.  716. 

[a]  Taxation  to  jtay  expenses  of 
xaUioad  commlaalon, — ^Where  a  stat- 
ute provides  that  the  expenses  of  a 
railroad  commission  shall  be  paid  by 
the  railroad  companies  of  the  state, 
the    regular    annual    assessments    of 

.each  company  for  that  purpose,  in- 
cluded in  the  annual  tax  acts,  are 
not  in  the  nature  of  amendments  to 
its  charter.  Columbia,  etc.,  R.  Co.  v. 
Olbbes,  24  S.  C.  60. 

[b]  AntlioilBiiw  coBdemnatlon  of 
land. — In  Connecticut  It  was  held 
that  13  Spec.  L>.  p  321,  authorizing 
a  certain  cemetery  association  to 
apply  for  the  condemnation  of  land 
belonging  to  a  certain  other  ceme- 
tery association,  was  not  an  amend- 
ment of  the  charter  of  the  first 
named  association,  within  the  mean- 
ing of  Gen.  St.  (1888)  {  1911,  mak- 
ing amendments  to  corporate  char- 
ters void  If  not  accepted  within  six 
months.  Starr  Burying  Ground  As- 
soc. V.  North  Lane  Cemetery  Assoc 
77  Conn.  83,  68  A  467. 

[c]  Bztenslon  of  exiatano*  or  am 
to  territory.— (1)  There  can  be  no 
doubt  that,  as  a  general  rule,  an  ex- 
tension of  the  period  of  existence  of 
an  existing  corporation  is  to  be  re- 
garded as  an  amendment  of  Its  char- 
ter. Lincoln,  etc.,  Bank  v.  Richard- 
son, 1  Me.  79,  10  AmD  34:  Peo.  v. 
Green,  116  Mich.  606,  74  NW  714. 
And  see  supra  }  183.  (2)  And  the 
same  is  true  of  an  extension  of  the 
powers  of  a  corporation  to  Include 
other  territory  than  that  prescribed 
In  Its  charter.  See  supra  (§  194,  196 
(passim).  (3)  In  Pennsylvania, 
however,  In  view  of  what  was  con- 
sidered the  Intention  of  the  legisla- 
ture, and  the  true  meaning  of  the 
term  "amendment,"  it  was  held  that 
an  extension  of  its  term  of  existence 
or  Its  working  territory  by  a  corpo- 
ration organized  under  the  act  of 
April  29,  1874,  as  a  corporation  of 
the  second  class,  was  not  an  amend- 


ment, improvement,  or  alteration  of 
Its  charter  within  the  meaning  of 
the  act  of  June  13,  1883,  authorizing 
such  amendment,  etc.,  on  applica- 
tion to  the  governor,  but  that  such 
alteration  amounted  to  a  new  grant, 
so  that  the  state  might  demand  an 
additional  bonus.  In  re  Coal  Co.,  13 
Pa.  DUt.  616.  29  Pa.  Co.  209,  34 
PlttsbLegJNS  819;  In  re  Pennsyl- 
vania Tel.  Co.,  2  Chest.  Co.  (Pa.)  129. 

[d]  Special  gnuit  of  frsnohiaa. — 
L.  (1870)  p  14,  appropriating  funds 
to  a  corporation  for  the  construction 
of  a  canal  and  locks  In  a  navigable 
stream,  was  a  special  grant  of  a 
franchise  to  the  corporation,  which 
could  not  be  acquired  by  specifica- 
tion in  the  corporation's  articles,  and 
was  therefore  not  an  amendment  of 
such  articles. .  £tate  v.  Portland  Oen. 
Electric  Co.,  62  Or.  602,  96  P  722,  »8 
P  160. 

le]  ab*ng»  In  by-lawa  only,— A 
change  of  the  laws  of  a  mutual 
beneflt  association  in  regard  to  the 
payment  of  beneflt  certificates  Is  not 
an  amendment  of  Its  certlflcate  of  in- 
corporation or  articles  of  association, 
within  the  meaning  of  Civ.  Code  i 
362,  providing  the'  method  for  mak- 
ing such  amendments.  Bowie  v. 
Grand  Lodge  L.  W.,  99  Cal.  392,  34  P 
103. 

[f]  A  gvneral  law  applteable  to 
ooxporatlOBa  (l)  is  not  necessarily 
an  amendment  to  their  charters 
where  it  Is  not  explicitly  so  de- 
clared by  the  legislature.  Chicago, 
etc.,  R.-(:o.  V.  Wisconsin  R.  Commn., 
237  U.  S.  220,  36  SCt  660.  69  L.  ed. 
926.  (2)  On  the  other  hand,  while 
the  language  of  a  statute  may  not 
in  terms  amend  a  charter,  yet  where 
such  appears  to  have  been  the  legis- 
lative Intent,  the  statute  will  be  re- 
garded as  an  amendment.  Berea 
College  V.  Kentucky,  211  U.  S.  46,  67, 
29  SCt  33,  35,  63  L.  ed.  81  (where 
Mr.  Justice  Brewer  said:  "It  would 
be  resting  too  much  on  mere  form 
to  hold  that  a  statute  which  In  effect 
works  a  change  In  the  terms  of  the 
charter  Is  not  to  be  considered  as 
an  amendment,  because  not  so  desig- 
nated"); Qelger- Jones  Co.  v.  Turner. 
230  Fed.  233  [rev  on  other  grounds 
242  U.  S.  639,  37  SCt  217,  AnnCas 
1917C  643]. 

40.  State  V.  New  Haven  etc.,  Co. 
43  Conn.  361  (statute  regulating  the 
operation  of  a  railroad;  requiring 
stoppage  of  trains  at  a  station). 

41.  Joy  v.  Jackson,  etc..  Plank 
Road  Co..  11  Mich.   165. 

42.  State  V.  Northern  Pac.  R.  Co., 
157  Wis.  73,  147  NW  219;  State  v. 
Railroad  Commn.,  137  Wis.  80,  117 
NW  846. 


43.  See  supra  }  108. 

44.  Ozan  Lumber  Co.  v.  Biddie,  87 
Ark.   687,   113  SW  796. 

45.  Johnston  v.  Crawley.  25  Ga. 
316,  71  AmD  178. 

4ie.    Oomptoa  V.  Waco  Bridge  Co., 

62  Tex.   716.  | 

47.  Xmpaizmait  of  diUfatlon  of 
contract  la  oharter  see  Constitutional 
Law   S5    663-688. 

48.  Ind. — Smead  v.  Indianapolis, 
etc..  R.  Co.,  11  Ind.  104. 

_  Ky. — Senn   v.    Levy,    111    Ky.    818. 

63  SW  776,   23  KyL   662.   1831. 

Mo. — Ashenbroedel  Club  v.  Finlay. 
63  Mo.  A.  266  (holding  that  the  act 
of  March  81,  1887,  enabling  corpo- 
rations formed  for  benevolent  and 
other  purposes,  under  Rev.  St. 
[1879]  c  21  art  10,  to  hold  realty, 
applied  to  corporations  previously 
organised). 

_  N,     J. — State     V.     Railroad     Tax 
Confr..  38  N.  J.  L.  472. 

Oh.— Cincinnati,  etc.  R.  Co.  v. 
Cole,  29  Oh.  St.  126. 

W.  Va. — Baltimore,  etc..  R.  Co.  v. 
Marshall  County,  3  W.  Va.  819. 

Wis. — State  V.  Northern  Pac.  R. 
Co.,   167  Wis.   73,  147   NW  219. 

See  also  supra  i  189. 

49.  Atty.-Gen.  v.  Mercantile  Mar. 
Ins.  Cc,  121  Mass.  624;  State  v. 
Roach,  267  Mo.  300,  184  SW  969: 
State  V.  Greer,  78  Mo.  188;  St.  Louis 
V.  Missouri  R.  Co.,  13  Mo.  A.  524 
[afT  87  Mio.  151];  State  v.  Railroad 
Taxation  Comr.,  38  N.  J.  L.  472; 
Freehold  Mut.  Loan  Assoc,  v.  Brown, 
39  N.  J.  Eq.  121;  Merlon,  etc..  Gas, 
etc.,  Co.  V.  Radnor  Tp.,  39  Pa.  Co., 
109. 

[a]  ZUnatratkns^— (1)  The  act  of 
Nov.  30,  1876,  art  12  9  6,  authorizing 
generally  cumulative  voting  in  all 
elections  for  corporate  directors,  did 
not  apply  to  a  previously  existing 
savings  corporation  whose  charter 
provided  that  its  directors  should  be 
elected  by  a  vote  of  the  stockholders 
and  allowed  one  vote  for  every 
share,  and  that  the  legislature 
should  have  no  power  to  alter,  sus- 
pend, or  repeal  the  charter,  since 
there  'Was  nothing  in  the  statute 
specially  applicable  to  such  corpo- 
ration and  there  were'  other  existing 
corporations    to   which    it   could   ap- 

fly.  Stat^  V.  Greer,  78  Mo.  188.  (2) 
f  the  prior  clauses  of  a  general  law 
apply  in  express  terms  to  a  special 
corporation,  a  general  repealing 
clause  therein  necessarily  repeals 
Inconsistent  provisions  in  the  special 
charter-  but  if  there  is  an  atHsenee 
of  such  express  prior  reference, 
there  must  be  a  special  repealing 
clause    to    make    a    general    law   ap> 


For  later  oases,  d«T*topmanta  and  <ibmagau  in  the  law  see  cumulative  Annotations,  same  tltle.ipageandnqt|>  number. 
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ized;*"  and  it  has  been  held  that  a  statute  which 
ID  form  is  a  new  charter  of  an  existing  corpora- 
tion, which  does  not  purport  to  be  an  amendment 
of  the  old  charter,  but  which  contains  precisely 
the  same  title,  and  which  embodies  most  of  the  pro- 
vinoDS  of  the  old  charter  with  the  addition  of  cer- 
tain new  provisions,  is  to  be  treated  merely  as  an 
amendment  of  the  old  charter,  the  court,  on  an  ex- 
amination of  the  terms  of  the  new  act,  being  of 
the  opinion  that  such  was  the  legislative  intent." 
It  is  otherwise  of  coarse  if  it  appears  that  the  in- 
tention was  not  merely  to  amend  the  existing  char- 
ter, but  to  grant  a  separate  and  distinct  charter 


and  thweby  create  a  new  corporation.'^ 

[$  203]  f.  Amendments  under  Oeneral  Laws. 
In  some  jurisdictions  there  are  general  laws  au- 
thorizing corporations  formed  thereunder,  or  under 
prior  general  laws,  or  even  under  special  acts,  to 
amend  their  charter,  articles,  or  certificate  of  in- 
corporation by  complying  with  certain  formalities, 
or  to  procure  an  amendment  by  application  to  a 
specified  officer  or  court,  the  statutes  varying 
greatly  in  the  particular  jurisdictions."  In  order 
to  amend  under  such  a  statute,  the  proposed  amend- 
ment must  be  of  such  a  character  as  to  be  author- 
ized thereby,^  the  amendment  must,  unless  it  is 


pllcable  to  aach  particular  corpo- 
ration. State  V.  Railroad  Taxation 
Comr..  S8  N.  J.  L.  472.  (J)  A  re- 
vising statute  which  repeals  and  re- 
enacta,  with  some  changes,  a  greneral 
law  regulating  incorporations  does 
not  take  away  from  a  corix>ration 
existing  under  the  law  so  repealed 
rishts  thereby  conferred  on  It,  but 
not  provided  fdr  in  the  revision,  and 
that- such  rights  can  be  taken  away 
only  by  express  legislation  or  by 
necessary  Implication.  Freehold  Mut. 
Lean  Assoc,  v.  Brown,  29  N.  J.  Kq. 
in.  (4)  St.  [1874]  c  222,  authorlB- 
ing  "Joint-stock  Are  and  marine  In- 
snrance  companies"  to  pay  dividends, 
did  not  apply  to  insurance  com- 
panies established  under  special 
charters.  Atty.-Gen.  v.  Mercantile 
Mar.  Ins.  Co..  121  Mass.  624.  (B) 
The  St.  Iiouls  charter  requiring 
street  railroads  to  repair  the  streets 
between  their  tracks  and  twelve 
Inches  on  each  side,  and  providing 
that  no  street  railroad  should  there- 
after be  built  or  Incorporated  except 
according  to  the  requirements  of  the 
charter,  did  not  afFect  the  franchise 
of  a  road  already  existing,  although 
It  applied  to  an  "extension"  there- 
after bnllt  to  an  existing  road.  St. 
Louis  V.  Missouri  R.  Co.,  IS  Mo.  A. 
S;<  [afr  87  Mo.  151]. 

sa  Sprlgg  V.  Western  Tel.  Co.,  46 
Md.  (7. 

51.  Hope  Mat.  F.  Ins.  Co.  v.  Beck- 
mann,  47  Mo.  9S;  Grand  River  Col- 
lege T.  Robertson.  67  Ho.  A.  829. 
Se»  also  Infra  I   204. 

SS.  Tonngblood  v.  Oeorgia  Impr. 
CO..  8}  Oa  797,  10  SE  124;  Snook  v. 
Georgia  Impr. '  Co.,  83  Oa.  61,  9  SE 
1104.  See  Infra  t  204. 
S3.  See  statutory  provisions;  and: 
•  Cal. — ^Tognazslnl  v.  Jordan,  166 
Cal.  19.  130  P  879,  AnnCasl914C  865 • 
Baldwin  v.  Miller,  162  C&I.  454,  92 
P  1030;  Boca,  etc.,  R.  Co.  v.  Sierra 
Valleys  R.  Co.,  2  Cal.  A.  546,  84  P 
298. 

Ky. — ^Home  Bldg.  Assoc,  v.  Bruner, 
134  Ky.  361,   120  SW  806. 

Md. — Brown  v.  Maryland  Tel.,  etc, 
Co..  101   Md.  674,   61   A  MS. 

Minn. — Palmer  v.  Zumbrota  Bank, 
72  Minn.  266.  7B  NW  380. 

N.  T. — ^Lord  v.  Equitable  L.  Assur. 
Soc..  194  N.  T.  212,  87  NB  448,  22 
LRANS    420. 

Oh.— Plcard  v.  Hughey.  58  Oh.  St. 
577.  51  NE  133;  State  v.  Taylor,  66 
Oh.  SL  61    44  NE  613. 

Tenn. — Pope  v.  Merchants'  Trust 
Co..  118   Tenn.   506,   108  SW  792. 

Utah. — Nelson  v.  Eeith-CXBrlen 
Co..  32  Utah  S96,  91  P  30. 

Va — News-Register  Co.  v.  Rock- 
ingham Pub.  Co^  118  Va  140,  86  SE 
874. 

Wis. — State  V.  Northern  Pao.  R. 
Co..  157  Wis.  78,  147  NW  219. 

And  see  other  cases  infra  this 
section. 

[a]  Omstmctloa  of  partlevlar 
itatvtas:  appUoatlon  to  paxHonlar 
«npoistl(nuC — Detroit  Chamber  of 
Commerce  v.  State  Secretary,  100 
Mich.  091,  67  NW  897  (holding  that 
an  incorporated  chamber  of  com- 
n)<-rc<>.  created  under  one  statute 
[HowplI  St.  Annot.  c  108].  could 
amend  Its  articles  so  as  to  Increase 
Its  capital  stock,  under  the  provi- 
sions of  a  general  statute  [Howell  St. 


Annot  {  4866]  applicable  to  all  cor- 
porations, where  the  statute  law 
has  made  no  special  provision  ap- 
plicable to  the  case) ;  State  v.  North- 
ern Pac.  R.  Co.,  167  Wis.  73,  147 
NW  219  (railroad  company);  State 
V.  Railroad  Commn.,  137  Wis.  80,  117 
NW  846    (railroad   company). 

[b]  In.  Virginia  the  grant  of 
special  powers  to  a  corporation  by 
amending  its  own  charter  does  not 
violate  Const.  S  154,  requiring  that 
grants  to  a  corporation,  by  cnarter 
or  amendment  thereto,  shall  be  prti- 
vlded  for  by  general  law,  for  the 
constitution  does  not  require  uni- 
form charters  for  corporations. 
News-Register  Co.  v.  Rockingham 
Pub.  Co.,  118  Va  140,  86  SE  874. 

64.  State  V.  Taylor.  66  Oh.  St  61, 
44  NE  613;  In  re  Pennsylvania  Bot- 
tling, etc,  Co.,  6  Pa  Dlst  630,  19 
Pa  Co.  593;  Oarey  v.  St  Joe  Mln. 
Co.,  32  UUh  497,  91  P  369,  12  L.RA 
NS  564. 

[a]  la.  OaUfomla  (1)  the  code  au- 
thorises corporations  to  amend  their 
articles  of  Incorporation  In  the 
manner  therein  prescribed,  but  pro- 
vides that  the  statute  shall  not  be 
construed  to  authorise  any  corpo- 
ration to  increase  or  dimmish  its 
capital  stock,  change  Us  name,  ex- 
tend its  corporate  existence,  or  in- 
crease or  diminish  the  number  of 
directors,  without  complying  with 
the  special  provisions  of  the  code 
applicable  thereto,  the  above  being 
the  only  exceptions  mentioned.  Civ. 
Code  I  882.  (2)  Under  this  section 
a  corporation  may  amend  its  articles 
in  the  manner  therein  prescribed  by- 
shortening  its  term  of  existence,  al- 
though It  will  thereby  go  out  of  exist- 
ence on  filing  the  amendment;  and. 
this  Is  not  prevented  by  Code  Civ. 
Proc  {  1227  ^t  seq,  providing  a 
method  for  terminating  the  existence 
of  a  corporation  by  applying  to  Oie 
court  for  dissolution.  Tognasstnfv. 
Jordan,  t86  Cal.  19,  180  P  879,  AnnCas 
1914C  655.  (3)  Under  an  agreement 
by -which  a  corporation  was  formed 
by  the  owners  of  property  to  dispose 
of  it  and  to  distribute  the  proceeds 
among  them,  providing  that  certain 
of  the  articles,  Including  one  that 
"the  net  profits  of  the  corporation 
shall  be  divided  in  money,  at  least 
annually,  among  the  stockholders,  as 
dividends,"  could  be  amended  by 
vote  of  the  stockholders  representing 
four  fifths  of  the  stock.  It  was  held 
that  such  article  could  be  amended 
to  provide  that  the  sum  of  three, 
hundred  and  sixty  thousand  dollars 
should  be  divided  annually,  and  that 
if  the  "earnings"  of  the  corporation 
should  prove  Insufficient  to  make  up 
that  sum,  It  should  be  raised  by 
sales  of  property,  the  rule  against 
distributing  capital  among  stock- 
holders not  applying  to  such  a  cor- 
poration. Baldwin  v.  Miller,  152 
Cal.   454.  92  P  1030. 

[b]  In  Xentoeky,  under  St.  i  669, 
a  corporation  may  amend  Its  articles 
of  Incorporation  so  as  to  Increase 
the  limit  of  Indebtedness  and  thereby 
validate  a  debt  previously  con- 
tracted. In  re  Benedict  Tea,  etc., 
Co.,  192  Fed.  1011. 

[c]  la  Kassaolraastts  a  corpora- 
tion organized  under  the  freneral 
laws,  without  any  classification  of 
Its  stock,   may,   In  accordance  with 


St  (1903)  c  437  {}  40,  41,  by  amend- 
ing Its  articles  of  association, 
classify  its  stock  Into  common  and 
preferred,  and  give  preferences  to 
the  preferred  stock  as  authorised  by 
{  27.  Page  v.  Whlttenton  Mfg.  Co., 
211  Mass.  424,  97  NE  1006.  See  als» 
supra  !   195. 

[d]  la.  manuiota  (1)  under  th» 
statute  permitting  a  corporation  by 
a  majority  vote  in  number  and 
amount  of  Its  stockholders  and 
shares,  to  amend  any  of  Its  articles 
of  incorporation  "In  any  respect 
which  might  have  been  lawfully 
made  a  part  of  the  original,  a  cor- 
poration organized  for  the  purpose 
of  guaranteeing  the  credit  of  busi- 
ness men  may  amend  the  article  pre- 
scribing Its  business  so  as  to  fur- 
nish commercial  reports  for  compen- 
sation. Mercantile  Statement  Co.  v. 
Kneal.  61  Minn.  268,  63  NW  632. 
(2)  A  manufacturing  corporation 
may  amend  Its  articles  of  Incorpora- 
tion BO  as  to  Increase  the  relative 
proportion  of  preferred  to  common 
stock,  the  total  number  of  shares  of 
stock  still  remaining  the  safne,  and.  'i 
to  divide  the  preferred  stocto  Into  two 
classes,  one  class  of  which  has  a 
preference  over  the  other,  and  taSlnar 
from  the  ordinary  preferred, '  ana 
from  the  common  stockhilaers'  the 
right  to  vote.  In  re  aBo-tooA  Shoe 
Corp.,  192  Fed.  946.     866  supra  }  196. 

[e]  Xn  Vsw  Tork- (1)  the  Qeneral 
Corporation  Law  authorizes  any  cor- 
poration, without  notice  to  the  at- 
tomev-general,  to  file  an  amended 
certificate  of  Incorporation  to  cure 
any  informality  or  defect  In  the  orig- 
inal certificate,  or  to  strike  out  un- 
authorized matter  therein  (see  supra 
!    161),    and    further    provides    that 

'  the  siipreme  court  may,  upon  due  ' 
cause  Shown,  and  proof  made,  and 
upon  notice  to  the  attorney  general, 
and  to  such  other  persons  as  the 
court  may  direct,  and  upon  such 
terms  and  conditions  as  it  may  Im- 
pose, amend  any  certificate  of  in- 
corporation which  falls  to  express 
the  true  object  and  purpose  of  the 
corporation,  so  as  to  truly  set  forth 
such  object  and  purpose."  L.  (1892> 
c  687  9  7;  ConsoL  L.  (1909)  c  28  I  7. 

(2)  This  statute  does  not  authorize 
a  railroad  company,  by  application 
to  the  railroad  commissioners  undep 
the  Railroad  Law,  and  not  by  ap- 
plication to  the  court  on  notice  to 
the  attorney-general,  etc..  to  change 
the  route  or  termini  of  Its  road 
under  the  pretense  of  making  such 
an  amendment,  where  there  was  no 
mistake  in  the  original  location. 
Matter  of  Rlverhead,  etc.,  R.  Co.,  36 
App.  Dlv.  514,  56  NTS  938  [expl 
Matter  of  Creditors'  Audit,  etc., 
Assoc,    72    Misc.    461,    131    NTS    263]. 

(3)  But  when  a  formal  application 
Is  made  to  the  court,  on  notice  to 
the  attorney-general  and  such  other 
persons  as  the  court  may  direct  by 
a  membership  corporation,  for  per- 
mission to  amend  Its  certificate  of 
Incorporation,  on  due  cause  shown, 
the  certificate  may  be  amended  under 
Consol.  L.  (1909)  c  23  }  7,  In  re- 
spect to  Its  objects  and  purposes, 
and  the  power  of  amendment  Is  not 
limited  to  the  cure  of  mere  defects 
In  the  original  certificate.  Matter 
of  Oedltors  Audit  etc.,  Assoc,  72 
Mlsc   461.  ^^,^JMf<3%^^\K^ 
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otherwise  provided,  be  made  before  the  term  fixed 
for  the  existence  of  the  corporation  has  expired," 


and  in  making  the  same,  there  must  be  a  sabstan- 
tial  compliance  with  the  statutory  requirement8,°* 


the  Stock  Corporations  Law  any 
stock  corporation  orrsinlsed  under 
any  general  or  special  law  may  alter 
its  certificate  of  corporation  In  the 
mode  therein  prescribed,  "so  as  to 
Include  therein  any  purposes,  powers 
or  provisions  which  at  the  time  of 
such  alteration  may  apply  to  cor- 
porations engaged  In  a  business  of 
the  same  general  character,  or  which 
might  be  included  in  the  certificate 
of  Incorporation  of  a  corporation  or- 
ganised under  any  general  law  of 
this  state  for  a  business  of  the  same 

?eneral  character."  Consol.  !•. 
1909)  c  fil  I  18;  Peo.  y.  Rice.  188 
N.  Y.  161,  38  NB  846.  (6)  And  this 
authorizes  an  amendment  giving  the 
corporation  the  power  to  exchange 
Its  stock  for  that  of  another  corpo- 
ration under  9  62  of  said  law  (Peo. 
V.  Rice,  supra);  (S)  or  providing  for 
the  classification  of  directors  (Bond 
V.  Atlanta  Terra  Cotta  Co.,  137  App. 
DiT.  671.  122  NYS  426  [rev  66  Misc. 
646,  128  NYS  1086]).  (7)  A  corpo- 
ration, originally  organized  under 
the  Business  Corporations  Law,  for 
the  purpose  of  conducting  the  busi- 
ness of  a  mercantile  reporting  com- 
pany supplying  merchants  with  fi- 
nancial reports  as  to  the  respon- 
sibility of  customers  at  the  date  of 
such  report,  is  entitled  to  amend 
Its  certificate  of  incorporation  so  as 
to  assume  a  responsibility  to  Its 
clients  for  thei  accuracy  of  Its  re- 
ports and  to  provide  the  measure  of 
damages  in  case  they  prove  to  be 
inaccurate,  and  not  otherwise,  the 
said  damages  not  to  exceed  in  any 
event  the  amount  of  credit  extended 
by  the  client  to  the  customer  on 
whom  the  corporation  has  reported 
and  not  to  exceed  the  amount  of  loss 
actually  sustained  by  the  client, 
such  a  guaranty  not  being  a  guar- 
anty against  loss  by  the  merchants 
by  reason  of  their  extending  credit, 
so  as  to  make  tl)e  company  a  credit 
guaranty  company,  nor  any  other 
form  of  insurance,  within  the  In- 
surance Law.  Peo.  v.  May,  162  App. 
Div.  216,  147  NYS  487  taff  on  opinion 
of  court  below  212  N.  Y.  €61  mem, 
106  NB  1039  mem]. 

[f]  ZA  Ohio  (1)  the  sUtute  (Rev. 
St.  f  8288a)  permits  any  corporation 
Incorporated  under  the  general  cor- 
poration laws  to  "amend  its  articles 
of  Incorporation  so  as  to  change  its 
corporate  name,  or  the  place  where 
it  is  to  be  located,  or  where  Its  prin- 
cipal business  is  to  be  transacted,  so 
as  to  modify,  enlarge  or  diminish 
the  objects  or  purposes  for  which  it 
Is  formed,  or  so  as  to  add  thereto 
anything  omitted  from,  or  which 
might  lawfully  have  been  provided 
for  In  such  articles  originally,"  but 
the  authority  so  conferred  Is  con- 
trolled by  the  proviso  in  said  sec- 
tion that  nothing  contained  therein 
"shall  authorize  a  corporation  by 
amendment,  to  increase  or  dlminisii 
the  amount  of  its  capital  stock."  or 
to  "change  substantially  the  original 
purposes  of  Its  organization."  State 
V.  Taylor,  66  Oh.  St.  61,  63,  44  NE 
ei3.  (2)  And  it  has  been  held  that 
there  is  such  a  change  in  the  orig- 
inal purpose,  so  as  to  render  the 
amendment  unauthorized,  where  It  is 
sought  to  change  a  manufacturing 
corporation  organized  to  engage  in 
the  business  of  manufacturing  gas 
and  electricity  and  furnishing  light, 
heat,  and  power  in  a  certain  city 
and  its  vicinity,  to  a  gas,  electric, 
and  traction  company,  with  power  to 
acquire,  own,  operate,  lease,  and 
maintain  a  street  railroad  within 
and  about  said  city,  to  be  operated 
by  electricity  or  other  motive  power. 
State  V.  Taylor,  supra.  (3)  But  a 
corporation  organized  to  manufac- 
ture and  furnish  gas  to  light  the 
streets  and  public  and  private 
buildings  of  a  municipal  corporation 
may  amend  Its  dharter  so  as  to  au- 
thorize   It   to   employ   for   that   pur- 


pose both  gas  and  electricity  in 
connection  with  gas,  as  such  addi- 
tional powers  do  not  change  sub- 
stantially the  original  purposes  of 
its  organization.  Picard  v.  Hughey, 
68   Oh.'  St.   677.   61   NE  188. 

[g]  Xa  Fsaaaylvaala  (1)  it  is  the 
established  rule,  under  the  statutes 
allowing  amendment  of  charters  or 
certificates  of  incorporation,  either 
on  application  to  the  attorney-gen- 
eral or  by  the  court,  no  charter  or 
certificate  can  be  amended  so  as  to 
change  its  original  puraose.  In  re 
Coal,  etc..  Pub.  Co.,  16  Pa.  Dist.  671 
(printing  corporation  charter  not 
amended  to  include  advertising);  In 
re  Duquesne  Brewing  Co.,  14  Fa. 
Dlst.  140,  29  Pa.  Co.  468;  In  re  Penn- 
sylvania Bottling,  ete.,  Co.,  6  Pa. 
Dist.  630,  19  Pa.  Co.  693.  (8)  And 
it  has  therefore  been  held  that  a 
corporation  created  to  manufacture 
preserves,  syrup,  etc.,  cannot  amend 
its  certificate  so  as  to  enable  it  to 
engage  in  the  wholesale  selling  of 
intoxicating  liquors;  but  It  must  re- 
Incorporate.  In  re  Pennsylvania 
Bottling,  etc.,  Co.,  supra.  (3)  Unde'r 
the  act  of  April  29,  1874,  {  42  (P.  L. 
p  106),  giving  courts  the  right  to 
grant  amendments  to  charters  of 
colleges  and  universities,  the  court 
has  no  Jurisdiction  to  change  the 
corporate  location  of  a  college  from 
one  county  to  another,  where  It  ap- 
pears that  the  college  was  located 
§ermanently  in  the  first  county  un- 
er  a  contract,  and  the  parties  to 
the  contract  object  to  the  change 
of  location.  Thlel  College's  App., 
216  Pa.  630,  66  A  83.  (4)  A  charter 
of  a  corporation  will  not  be  amended. 
If  the  court  is  not  satisfied  that  the 
amendment  will  be  beneficial.  In 
re  Holy  Trinity  Church,  2  Chest.  Co. 
249.  (6)  A  manufacturing  corpora- 
tion,' incorporated  under  the  act  of 
April  29,  1874  (P.  L.  p  73).  can 
amend  its  charter  under  the  act  of 
June  18,  1888  (P.  L.  p  122).  as 
amended  by  the  act  of  March  Jl, 
190£  (P.  L.  p  93),  by  the  addition 
of  a  clause  which  shall  give  the  di- 
rectors the  power  to  sell  and  release 
real  estate  without  the  consent  of  a 
majority  of  the  stock  before  making 
the  sale  or  lease.  In  re  Pennsyl- 
vania Stave  Co.,  16  Pa.  Dist.  608. 

[h]  Xa  TlxclBla  amendments  may 
contain  any  provision  which  an  orig- 
'inal  charter  might  contain  (Code  { 
1106a  subs  7),  and  an  original  char- 
ter may  be  issued  by  the  corporation 
commission  for  the  transaction  of 
any  lawful  business,  or  to  promote 
or  conduct  any  legitimate  object  or 
purpose  (0>de  {  1105a.  subs  1);  and 
therefore  amendments  to  a  corpo- 
ration charter  authorizing  two  cor- 
porations to  enter  into  a  partner- 
ship are  valid.  News-Register  Co. 
V.  Rockingham  Pub.  Co.,  118  Va. 
140,  86  SB  874. 

tt]  OaBAot  oluwfs  •a1w«tlvttoa 
oontraet^— A  corporation's  statutory 
authority  to  amend  its  charter  re- 
lates to  the  corporate  body  after 
incorporation,  and  does  not  authorize 
the  alteration  of  a  prior  stock  sub- 
scription contract,  so  as  to  require 
the  subscriber  to  pay  his  subscrip- 
tion after  the  purposes  of  the  cor- 
poration as  stated  In  the  contract 
were  enlarged.  Comanche  Cotton 
OH  Co.  V.  Browne,  (Tex.  Civ.  A.)  90 
SW  628  [rev  on  other  grounds  99 
Tex.  660,  92  SW  460]. 

55.  Home  Bldg.  Assoc  v.  Bruner, 
134  Ky.  361,  120  SW  806  (holding 
that,  under  a  statute  allowing  cor- 
porations to  amend  their  articles  of 
incorporation,  and  another  statute 
declaring  that,  when  any  corporation 
should  expire  by  the  terms  of  its 
articles,  It  could  thereafter  be  con- 
tinued only  for  the  purpose  of  clos- 
ing Its  business,  a  corporation  could 
not  amend  its  articles  after  the  ex- 
piration of  the  term  of  its  Incorpo- 


ration so  as  to  extend  its  corporate 
life).    0>mpare  supraS  188. 

58.  U.  S. — In  re  western  Bank, 
eta,  Co.,  183  Fed.  718;  Fishback  v. 
Fond  du  Lac,  etc,  R.  C^o.,  168  Fed. 
88.  88  CCA  367. 

Cal. — California  Tel.,  etc.,  Co.  v. 
Jordan,  19  Cal.  A.  636,  126  P  698; 
Boca,  etc,  R.  Co.  v.  Sierra  Valleys 
R.  Co..   2  Cal.  A.  646,  84  P  MS. 

Iowa. — Day  v.  Mill-Owners'  Mut. 
F.  Ins.  Co.,  76  Iowa  (94,  88  NW  113. 

Mich.— Continental  Varnish,  etc., 
Co.  v.  Secretary  of  >State,  128  Mich. 
621,  87  NW  901. 

Minn. — ^Palmer  v.  Zumbrota  Bank, 
72  Minn.  266,  76  NW  380. 

N.  J. — Colgate  v.  U.  S.  Leather  (So.. 
76  N.  J.  Bq.  229,  72  A  126,  19  Ann 
Cas  1262. 

Tenn. — Pope  v.  Merchants'  Trust 
Co„   118   Tenn.   606,   103   SW  792. 

Wash. — Everett  First  Nat.  Bank 
V.  Wilcox,  72  Wash.  473,  130  P  766. 
181   P  208. 

Wis. — State  y.  Northern  Pac  R. 
Co.,  167  Mo.'  73,  147  NW  219:  State 
V.  Railroad  Commn.,  137  Wis.  '  80, 
117  NW  846. 

[a]  Vona,  slfBatnTa,  aeknowl- 
edgmsat,  aad  fiUof. — <1)  Unless 
there  is  statutory  provision  to  the 
contrary,  amended  articles  or  cer- 
tificates of  incorporation  must  be 
drawn  up,  signed,  acknowledged,  and 
filed  or  recorded  as  required  by  the 
statute  in  the  case  of  original  ar- 
ticles or  certiflcatea  Day  v.  Mill- 
Owners'  Mut.  F.  Ina  Co.,  76  Iowa 
694,  38  NW  113;  Palmer  v.  Zumbrota 
Bank.  72  Minn.  266,  75  NW  880; 
Everett  First  Nat.  Bank  v.  Wilcox, 
72  Wash.  473,  130  P  766,  131  P  208; 
State  V.  Railroad  Commn.,  137  Wis. 
80,  92,  117  NW  846  [dt  C^rc].  (2) 
Sometimes  It  Is  expressly^  so  pro- 
vided by  the  statute.  Brown  v. 
Maryland  Tel.,  etc..  Co.,  101  Md.  674. 
61  A  888.  (8)  Filing  or  recording 
necessary  when  required  by  the 
statute.  Fishback  v.  Fond  du  Lac, 
etc.,  R.  Co.,  168  Fed.  88.  88  (X:a  867; 
Boca,  etc.,  R.  Co.  v.  Sierra  Valleys 
R.  Co..  2  <>il.  A.  646,  84  F  298:  State 
V.  Northern  Pac  R.  Co..  167  Wis.  73, 
147  NW  219;  Werle  v.  Northwestern 
Flint,  etc.,  Oo.,  126  Wis.  S34.  104 
NW  748:  Wood  V.  Union  Qospel 
(Thnrch  Bldg.  Assoc.  63  Wis.  9,  22 
NW  766.  (4)  In  California,  under 
Civ.  Code  S  862.  providing  that. any 
corporation  may  amend  its  articles 
of  Incorporation  by  a  majority  vote 
of  its  board  of  directors  or  trustees 
and  by  a  vote  or  written  assent  of 
the  stockholders  representing  two 
thirds  of  the  capital  stock,  it  is  not 
necessary  that  such  amendments  be 
acknowledged.  Boca,  etc.  R.  Co.  v. 
Sierra  Valleys  R.  Co..  2  Cal.  A.  646. 
84  P  298.  (6)  Nor  is  it  necessary 
to  attach  to  the  amended  articles 
the  certificates  of  acknowledgment 
of  the  original  articles.  California 
Tel.,  etc.,  Co.  V.  Jordan,  19  Cal.  A. 
636,  126  P  698.  (6)  In  Tennessee, 
under  Shannon  Code  }  2642.  relating 
to  corporations  and  providing  that 
the  signatures  of  the  corporators  on 
application  for  amendment  of  the 
charter  must  be  acknowledged,  or 
one  or  more  signatures  must  be 
proved  by  one  witness  before  the 
clerk  of  the  county  court,  the  wit- 
ness contemplated  is  any  one  com- 
petent to  testify  in  court  as  to  the 
matter  involved,  and  interest  In  tbe 
charter  applied  for  does  not  dis- 
qualify the  witness.  Pope  v.  Mer- 
chants' Trust  Co.,  118  Tenn.  606,  108 
S'W    792 

[b]  Delay  la.  flUay  or  raoorUatf 
sa  smmidineBt  Is  not  necessarily 
fatal  to  the  validity  of  acts  there- 
under. Thus,  where  an  amendment 
of  articles  of  Incorporation,  author- 
izing the  increase  of  capital  stock 
and  of  the  number  of  directors,  was 
not  filed  when  made,  nor  until  the 
date  on  which  a  conveyance  of  the 
property     of     the     corporation     was 
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inelading  the  pajrment  of  a  tax  or  fee  when  this  is 
reqaired.  As  in  case  of  an  original  incorporation, 
M>  in  ease  of  an  amendment  to  an  instrument  of 
incorporation  an  amendment  by  which  the  incor- 
porators assume  to  take  to  themselves  a  franchise 
not  warranted  by  the  governing  statute,  as  for  ex- 
ample by  extending  the  period  of  their  corporate 
existence  from  thirty  to  fifty  years  where  there  is 
DO  statute  allowing  such  a  duration  of  corporate 
existence,  the  amendment  will  be  void,  but  not  if 
made  after  the  passage  of  an  act  of  the  I^slature 
sntborizing  such  amendment." 

By  whom  made.  Whether  an  amendment  may 
be  made  by  the  directors  and  yhether  it  can  be 
made  by  a  majority  of  the  stockholders  or  members 
depends  on  the  nature  of  the  particular  amendment 
and  on  the  provisions  of  the  original  charter,  arti- 
des,  or  agreement  of  the  corporators,  and  the  pro- 
visions of  the  statutes  authorizing  the  amendment." 

Discration  of  officer;  mandamus.  If  a  proposed 
amendment  is  not  authorized  by  the  statute,  or  if 
the  statutory  requirements  have  not  been  complied 


with;  the  secretary  of  state  or  other  officer  may 
and  should  refuse  to  grant  or  file  the  amendment';" 
but  if  the  amendment  is  within  the  statute,  and  the 
provisions  of  the  statute  have  been  substantially 
complied  with,  and  the  proper  fee  or  tax,  if  re- 
quired, is  tendered,  the  officer  has  no  discretion  to 
refuse  to  grant  or  file  the  amendment  or  to  issue  a 
certified  copy,  as  the  case  may  be,  and  he  may  be 
compelled  by  mandamus  so  to  do.'^ 
^  [$  204]  g.  Effect  of  Amandment.  The  mere 
amendment  of  a  charter  or  articles  of  incorpora- 
tion does  not  create  a  new  corporation  or  other- 
wise affect  the  identity  of  the  corporation,  or  its 
existing  rights  of  action,  property  rights,  or  lia- 
bilities;"* and  this  is  true  even  where  the  amend- 
ment is  made  by  the  substitution  of  a  new  charter, 
if  the  manifest  intention  is  to  amend  merely  and 
not  to  create  a  new  corporation."  But  this  rule 
does  not  apply  of  course  when  it  clearly  appears 
that  the  intention  was  to  create  a  new  corporation, 
either  by  reincorporating  the  original  corporation 
or  by  creating  another  and  distinct  corporation  to 


made  pursuant  to  a  majority  vote 
of  the  stockholders,  but  during  tbe 
interval  the  directors  acted  aa  such 
irithout  objection,  the  delay  In  re- 
cording the  amendment  did  not  af- 
fect the  validity  of  the  sale.  Werle 
V.  Northwestern  Flint,  etc,  Co.,  12S 
Wia  634,   104   NW  743. 

[c]  VMVBStty  for  anbaoilptlon  of 
capttal  atoek. — In  Michigan,  while 
Pub.  Acta  C1885)  No.  232,  does  not 
In  terms  require  the  entire  capital 
stock  of  the  cori>oratlon  to  be  sub- 
scribed in  order  to  entitle  the  cor- 
poration to  have  amendments  filed 
and  recorded.  It  clearly  contemplates 
such  subscription,  the  same  being 
necessary  in  this  state  to  constitute 
a  de  jure  corporation.  Continental 
Varnish,  etc.,  Co.  Vi  Secretary  of 
State,  12S  Mich.  621,  87  NW  901. 
See  generally    supra  I   156. 

[dj  Ohaan  ox  priadpal  ofllo*  or 
risoa  of  lRua«Miw— The  act  of  stock- 
holders authorizinK  the  directors  to 
diange  the  corporation's  principal 
office  or  place  of  business  and  the  act 
of  the  directors  attempting  to 
amend  the  articles  so  tts  to  effectu- 
ate such  change  are  insufficient 
therefor,  where  the  articles,  as 
amended,  do  not  meet  the  require- 
ment of  St.  11  639,  618,  requiring 
the  articles  to  specify  the  city  or 
town  in  which  the  corporation's 
principal  office  or  place  of  business 
Is  to  be  located.  Miulken  v.  Southern 
Nat  L.  Ins.  Co.,  166  Ky.  529,  169 
SW  1141. 

[e]  PnMloMtlOB  of  Botles^-The 
Natural  Gas  Act  of  May  29,  1886. 
I  6.  proTldlne  (liat  the  territory  of 
such  compenies  may  be  enlarged  or 
altered  by  depositing  in  the  omce  of 
the  secretary  of  the  commonwealth 
a  certificate  setting  forth  the  i>ar- 
ticnlars  of  such  enlargement  or  al- 
teration, and  by  recording  a  -.copy  of 
the  same  in  the  office  of  the  register 
of  deeds  of  the  county  or  counties 
to  which  such  enlargement  or  alter- 
ation applies,  docs  not  require  the 
Pnblicatlon  of  notice  of  the  intention 
to  apply  for  such  enlargement  of 
territory.  In  re  Pennsylvania  Oas 
Co.,  I  Pa.  Co.  1«1. 

If]  On  spitUoattoii  to  tho  oonirt.— 
(1)  Hatter  of  Creditor's  Audit,  etc., 
Assoc,  72  Misc.  461,  131  NTS  263; 
Thlel  Cblleg^'s  App.,  216  Pa.  680,  66  A 
83;  In  re  St.  Mary's  Church,  7  Serg. 
*  R.  (Pa.)  517  (as  to  amendment  of 
charter  of  religious  association;  ap- 
plication therefor;  determination  of 
authority  to  apply,  etc.);  In  re 
St.  Mary's  Roman  Catholic  Church 
Soc,  (  Serg.  &  R.  (Pa.)  498  (amend- 
ment of  charter  of  religious  society; 
^plication  to  be  made  by  corpora- 
tion In  corporate  capacity  and  not 
By  individual  members):  in  re  Mer- 
cantile Library  Co.,   2  Brewst.   (Pa.) 


447  (holding  that,  where  it  was  de- 
nied that  a  proposed  amendment  had 
been  adopted  by  a  corporation,  the 
court,  before  approving  it,  would  di- 
rect a  stock  vote  to  be  taken) ;  In  re 
Holy  Trinity  Church,  2  CThest.  Co. 
(Pa.)  249;  In  re  Charter,  1  Del.  Co. 
(Pa.)  415;  In  re  Cressona  Sav.  Fund, 
etc.,  Assoc,  1  LegRec  (Pa.)  177.  (2) 
In  Pennsylvania  the  act  of  April  17, 
1876,  supplementing  the  act  of  April 
2!>,  1874,  provides  that  the  amend- 
ments to  the  charter  of  a  corpora- 
tion which  are  desired  by  the  cor- 
porators, shall  be  exhibited  to  the 
"Court  of  Common  Pleas  of  the 
proper  county  .  .  .  when,  if  said  court 
shall  be  of  opinion  such  alterations 
are  or  will  be  lawful  and  beneficial, 
and  do  not  conflict  with  the  require- 
ments of  the  statute  to  wl^lch  this 
is  a  supplement  or  of  the  constitu- 
tion, it  shall  be  the  duty  of  said 
court  to  direct  notice  to  he  given 
.  .  .  and  after  decree  made  .  .  .  the 
same  shall  be  deemed  and  taken  to 
be  a  part  of  the  charter  of  the  said 
corporation.''  German  Bvangelical 
Lutheran  Church's  Pet.,  S  Pa.  Dist. 
412,  413.  (3)  A  petition  for  an 
amended  charter  to  a  corporation 
should  set  forth  nothing  except  what 
is  tfet  forth  in  the  act  of  assembly, 
as  the  court  will  not  approve  of  a 
charter  which  sets  forth  the  by-laws 
of  the  corporation.  In  re  Charter,  1 
Del.  Co.  (Pa.)  415.  (4)  Amendments 
to  a  charter  which  are  submitted  to 
the  court  for  approval  should  come 
before  the  court  unblemished  bjr 
erasures.  In  re  Oeseona  Ebv.  Fund, 
etc.,  Assoc,  1   LegRec   (Pa.)   177. 

[g]  ta.  TlcgliilM  (1)  where  an 
amendment  to  a  corporation  charter 
might  be  secured  by  proceeding  un- 
der either  of  two  clauses  of  the  Cor- 
poration Law,  the  fact  that  the  cor- 
poration elected  to  proceed  under  one 
clause  does  not  render  its  acts  illegal 
for  failure  to  proceed  under  the 
other,  the  difference  in  procedure  be- 
ing one  of  form  only.  News-Register 
Co.  V.  Rockingham  Pub.  Co.,  118  Va. 
140,  86  SB  874.  (2)  Under  Const, 
{  167d,  the  court  cannot  disturb  an 
act  of  the  corporation  commission  in 
permitting  procedure  to  amend  a  cor- 
porate charter  under  one  clause  of 
the  Corporation  Law  which  properly 
fell  within  another  clause,  the  act 
being  within  their  discretion.  News- 
Register  Co.  V.  Rockingham  Pub.  Co., 
supra. 

67.  Com.  V.  Belknapp  Hardware, 
etc.,  Co.,  (Ky.)  206  SW  277;  Oecelius 
V.  CarroUton  Sav.,  etc.,  Assoc,  167  Ky. 
813,  181  SW  635;  Conv  v.  Southern 
Pac.  Co.,  164  Ky.  818,  176  SW  376; 
State  V.  Northern  Pac.  R.  Co.,  157 
Wis.   73,   147   NW  219. 

Payment  of  orgaaisattoB  tas  or 
foes  see  supra  S  I57, 


S8.  People  V.  Green,  116  Mich.  606, 
74  NW  714  (holding  that,  where  a 
corporation  amended  its  articles  ex- 
tending the  period  of  its  existence  at 
a  time  when  it  had  no  legal  authority 
to  make-  such  an  amendment,  and 
after  a  statute  was  enacted  confer- 
ring such  authority,  it  adopted  the 
amended  articles  -  whose  preamble 
made  no  reference  to  the  period  of 
existence,  but  the  former  article  of 
amendment  in  reference  thereto  was 
retained  with  the  articles  as  last 
amended  and  filed,  the  period  of  ex- 
istence was  extended  by  the  latter 
amendment). 

sa.  .Who  may  anuad;  power  of 
direoton   or   tmstaea   see   supra    i 

191. 

Power  of  majoxlty  of  menibers  see 
supra  Si   193-196. 

eo.  Home  Bldg.  Assocr  v.  Bruner, 
184  Ky.  861,  120  SW  808;  State  v. 
Taylor,  66  Oh.  St.  61,  44  NB  613. 

a.  Detroit  CSiamber  «f  Commerce 
V.  Secretary  of  State.  109  Mich.  691, 
67  NW  897-  Peo.  v.  May,  162  App. 
Dlv.  215,  147  NTS  487  [aff  212  N.  Y. 
561  mem,  106  NH3  1039  mem];  State 
V.  Taylor,  65  Oh.  St.  61,  44  NE  618. 
See  aJso  supra  SS   148.   149,  159. 

aa.  U.  S.— Wright  V,  Barnard,  248 
Fed.   766. 

Ga. — Johnston  v.  Crawley,  26  Ga. 
316,  71  AmD  173. 

Iowa. — Washington  College  v. 
Duke,  14  Iowa  14. 

Ky. — Oom.  v.  Belknapp  Hardware, 
etc.,  Co.,  (Ky.)  206  SW  277;  Bruner 
v.  Louisville  Packing  Co.,  144  Ky. 
471.  189  SW  764. 

Md. — Brown  v.  Maryland  Tel.,  etc.. 
Co.,  101  Md.  574,  61  A  338;  Spriggs 
V.   Western   Tel.   Co.,    46   Md.    67. 

Minn. — Ames  v.  Lake  Superior,  etc., 
R.  Co.,  21  Minn.  241. 

Mo. — Grand  River  College  v.  Rob- 
ertson,  67  Mo.  A   329. 

Oh.— Plcard  v.  Hughey,  68'  Oh.  St. 
577,   61   NE  133. 

Tenn. — Woodfork  v.  Union  Bank,  8 
Coldw.    488. 

■Sect  of  (Huagm  of  name  see  infra 
S    386. 

"S-o  long  as  the  right  to  amend  is 
fairly  used,  and  the  amendments  do 
not,  in  fact,  create  a  new  corpora- 
tion— that  is,  SiSa  not  in  oonfiict  with 
the  plan  and  scope  of  the  existing 
corporation,  and  are  resorted  to  in 
good  faith  to  accomplish  or  fairly 
enlarge  those  plans — such  amend- 
ments cannot  be  said  to  have  the 
effect  of  creating  a  new  corpora- 
tion." Ckim.  V.  Southern  Pac.  Co.,  164 
Ky.    818,    826,    176   SW  376. 

63.  SprlKg  V.  Western  Tel.  O}.,  46 
Md.  67;  Hone  Mut  F.  Ins.  Co.  v. 
Beckmann,  47  Mo.  93;  Grand  River 
College  V.  Robertson,  67  Mo.  A.  329. 
See  also  supra  t  202.  ,  ,r-vr-k/^l/> 
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succeed  it.**  After  the  amendment  the  corpora- 
tion exists  under,  and  its  rights,  powers,  duties, 
and  liabilities  are  determined  by,  the  new  charter 
or  law  and  so  much  of  the  original  charter  or  law 
as  is  not  inconsistent  therewith,  and  has  not  been 
expressly  repealed  or  superseded." 

Taking  burdens  as  well  as  benefits.  When  a  cor- 
poration accepts  an  amendment  of  its  charter, 
whether  by  express  and  formal  corporate  action  or 
by  exercising  the  powers  conferred  or  otherwise 
acting  under  the  same,  it  accepts  it  in  toto,  and  not 
only  takes  its  benefits,  but  also  assumes  all  the 
duties  and  burdens  which  it  imposes."    As  we  have 

84.  Youneblood  v.  Georgia  Irapr. 
Co.,  83  Ga.  797,  10  SE  124;  Snook  v. 
Georgia  Impr.  Co.,  83  Ga.  61,  9  SE 
1104;  Carlisle  v.  Terre  Haute;  etc.,  R. 
Co.,  6  Ind.  316.     See  also  supra  J  202. 

66.  U.  S. — In  re  Benedict  Tea,  etc., 
Co.,  192  Fed.  1011. 

Ark. — Witter  t.  Mississippi,  etc.,  R. 
Co.,  20  Ark.  463  (amendment  author- 
izing change  of  location  of  railroad). 

Ga. — Macon,  etc.,  R.  Co.-  v.  Gold- 
smith, 62  Ga.  463;  Johnston  v.  Craw- 


ley, 25  Ga.  316,  71  AmD  173. 

111. — St.  Clair  County  Tump.  Co. 
V.  Peo.,  82  111.  174. 

Ind. — Smead  v.  Indianapolis,  etc., 
R.  Co.,  11  Ind.  104. 

Ky.— Senn  v.  Levy,  111  Ky.  818,  43 
SW   776,    23   KyL  662,    1331. 

Minn. — Ames  v.  Lake  Superior,  etc., 
R.  Co.,  21  Minn.  241. 

Oh. — Clnciilnatl,  etc.,  R.  Co.  v.  Cole, 
29  Oh.  St.  12S. 

Pa. — Susquehanna  Boom  Co.  v.  Du- 
bois, 68  Fa.  182  (holding  that,  where 
a  supplementary  act  allowed  a  boom 
corporation  an  increase  of  toll  by 
-reason  of  the  expense  of  erecting  a 
new  dam,  but  provided  for  no  post- 
ponement of  Its  operation,  the  act 
took  effect  immediately  on  accept- 
ance, and  the  erection  of  the  dam 
was  not  a  condition  precedent  to  the 
Tight  of  collecting  the  increase); 
Ledlie  v.  Mononganela  Nav.  Co.,  6 
Pa.  392  (holding  that,  where  a  char- 
ter authorised  a  corporation  to  col- 
lect tolls  as  soon  as  twenty  miles  of 
navigation  was  cotnpleted,  but  a  sub- 
sequent act  amending  the  charter 
provided  that,  when  navigation  or 
any  portion  thereof  should  be  com- 
pleted, the  company  could  receive 
tolls,  the  company  was  entitled  to 
collect  tolls  on  the  completion  of  any 
part  of  the  work,  notwithstanding 
the  twenty  miles  was  not  completed 
as  the  amendatory  act  operated  as  a 
repeal  of  the  original  charter  provi- 
sion relating  to  the  rl^t  to  collect 
tolls). 

Tenn. — Dockery  v.  Miller,  9 
Humphr.   731. 

Wis. — State  v.  Northern  Pac.  R. 
Co.,  157  Wis.  73,  147  NW  219;  Pick 
V.  Rubicon  Hydraulic  Co.,  27  Wla  433; 
Madison,,  etc..  Plank  Road  Co.  v. 
neynolds,  3  Wis.  287. 

[a]  Special  charter  to  corpontiMi 
^ustiiiff  under  general  law. — The 
rule  may  apply  where  a  special  char- 
ter is  granted  to  a  corporation  al- 
ready existing  under  a  general  law. 
Thus,  where  certain  persons  associ- 
ated and  drew  up  a  declaration  and 
recorded  It  under  a  general  law  au- 
thorizing the  formation  of  manufac- 
turing corporations,  and  the  legis- 
lature subsequently  passed  a  special 
act  granting  corporate  powers  and 
privileges  to  the  corporation  so 
formed,  recognizing  It  as  a  body  cor- 
porate under  the  name  which  ft  had 
assumed,  and  declaring,  among  other 
things,  that  It  should  have,  possess, 
a.nd  enjoy  all  the  franchises  which 
were  then  held  by  the  said  company, 
it  was  held  that  the  acceptance  of 
the  new  act  did  not  destroy  the  old 
-organization,  but  the  charter  of  the 
company  thereafter  consisted  of  the 
two  acts  80  far  as  they  were  con- 
sistent with  each  other.  Johnston 
V.  Crawley,  25  Ga.   316,  71  AmD  173. 

[b]  Acceptance    of    new    charter 


iMfore  expiration  of  original  charter. 
— In  Tennessee  it  has  been  held  that 
a  corporation  already  in  being,  and 
acting  under  either  a  former  charter 
or  prescriptive  usage,  which  accepts 
a  new  charter  before  the  expiration 
of  the  old,  may  still  act  under  the 
former,  or  partly  under  the  one  and 
partly  under  the  other.  In  this  re- 
spect there  is  a  vast  difference  be- 
tween an  original  charter  granted 
to  a  new  corporation  and  a  new  char- 
ter granted  to  an  old  corporation. 
In  the  former  case  the  charter  must 
be  accepted  in  toto,  or  not  at  all;  but 
in  the  latter  the  corporation  may  act 

Sartly  under  the  new  and  partly  un- 
er  the  old  charter.  Woodford  v. 
Union  Bank,  3  Coldw.   (Tenn.)  488. 

[c]  PrOTialon  for  forfeltnxe. — ^Al- 
though an  act  amending  the  charter 
of  a  corporation  is  accepted  by  It, 
and  becomes  a  contract  between  it 
and  the  state,  yet  such  fact  does  not 
deprive  the  act  of  the  character  of 
a  penalty,  .which  may  be  remitted  lay 
the  state,  where  it  provides  a  for- 
feiture In  case  the  corporation  falls 
to  comply  with  its  requirements. 
Maryland  v.  Baltimore,  etc.,  R.  Co., 
3  How.   (U.  S.)  B34,  11  L.  ed.  714. 

6&  Winfree  v.  Riverside  Cotton 
Mills,  118  Va.  717,  76  SB  309. 

67.  Conn. — Perkins  v.  Coffin,  84 
Conn.  275,  79  A  1070  AnnCasl912C 
1188  (holding  that,  where  a  corporate 
charter  contained  no  reserved  power 
of  amendment  or  of  repeal,  but  an 
amendment  was  made  by  the  legis- 
lature at  the  request  of  the  corpora- 
tion, embodied  In  a  vote  adopted  at 
an  annual  meeting,  and  the  corpora, 
tion  availed  Itself  of  the  amend- 
ment by  exercising  powers  granted 
thereby,  but  there  was  no  .  formal 
stockholders'  vote  of  acceptance,-  the 
corporation  accepted  the  amendment 
within  Gen.  St.  [1902]  !  3315,  pro- 
viding that  the  acceptance  of  an 
amendment  to  a  charter  shall  make 
the  charter  and  amendment  subject 
to  alteration  and  repeal,  and  there- 
after the  charter  as  originally  grant- 
ed and  as  amended,  was  subject  to 
alteration  or  to  repeal);  Winfree  v. 
Riverside  Cotton  Mills,  113  Va.  717. 
75  SE  309. 

Ga. — Macon,  etc,  R.  Co.  v.  Gold- 
smith, 62  Qa.  463  (amendment  re- 
pealing or  changing  exemption  from 
taxation). 

Ind. — Smead  v.  Indianapolis,  etc., 
R.  Co.,  11  Ind.  104. 

Ky.— Senn  v.  Levy,  111  Ky.  318,  63 
SW  776,  23  KyL  662,  1J31;  Kenton 
County  Ct.  v.  Bank  Lick  Tump.  Co., 
10  Bush  529. 

Oh. — Cincinnati,  etc.,  R.  Co.  y. 
Cole.  29  Oh.  St.  126. 

Wis. — Madison,  etc.,  Plankroad  Co. 
v.    Reyriolds,    3   Wis.    287. 

See  supra   ;    187. 

[a]  Amendment  under  a  general 
law, — Thus  in  Kentucky,  where  a  cor- 
poration created  after  the  adoption 
of  the  present  constitution,  but  prior 
to  the  enactment  of  the  Corporation 
Law  of  April  5,  1893,  amended  its 
articles  olT  incorporation  with  the 
consent  of  the  owners  of  two  thirds 
of  its  capital  stock,  as  authorized  by 
that  law,  so  as  to  change  its  cor- 
porate name  and  the  number  and 
qualifications  of  its  directors,  it  was 


seen,  in  some  states,  by  statute  or  constitutional 
provision,  if  a  corporation  accepts  an  amendment 
of  its  charter,  or  amends  under  a  general  law,  it 
thereby  becomes  subject  to  a  constitutional  or 
statutory  provision  reserving  to  the  stat^  the  power 
to  alter,  amend, />r  repeal  charters,  and,' it  may  be, 
to  general  laws  which  would  not  otherwise-  apply 
to  it." 

Amendment  enlarging  limit  ef  indebtedness. 
Where  the  debts  of  a  corfwration  exceed  the  limit 
of  indebtedness  fixed  by  its  charter,  the  excess  is 
validated  by  a  subsequent  amendment  of  the  char- 
ter enlarging  the  limit  so  as  to  include  the  entire 

held  that  It  thereby  became  a  cor- 
poration under  that  law,  and  Its 
stockholders  subject  to  the  double 
liability  to  creditors  provided  for 
therein,  the  amendment  of  the  arti- 
cles of  Incorporation  under  the  new 
law  being,  in  effect,  a  reorganization 
under  that  law.  Senn  v.  Levy,  111 
Ky.  318,  68  SW  776,  23  KyL  662,  1331. 
See  also  Hoge  v.  Richmond,  etc.,  R. 
Co.,  99  U.  S.  348,  25  L.  ed.  803. 

[b]  Where  •  charter  haa  been 
granted  and  eztendeA  mder  Mieoes. 
■ive  conetltntiona.  It  will  become 
subject  to  the  provisions  of  the  con- 
stitution In  force  when  its  final  ex- 
tension takes  effect.  State  v.  Citi- 
zens' Bank,  52  La.  Ann.  1086,  27  S 
709. 

[c]  Tile  aoceptanoe  bj  a  eorpora- 
tlon  of  an  act  of  tlte  le^latare 
paaeed  for  Ita  benefit  operates  to 
bring  the  corporation  under  the  do- 
minion of  the  constitution  of  the 
state  in  force  when  Us  acceptance 
takes  place.  State  v.  Citizens'  Bank. 
52  La.  Ann,   1086,  27  S  709. 

[d]  The  power  of  amendment  re- 
■erved  in  the  g'eneral  law  will  lie 
oonstmed  •■  wpplle«1ile  to  an  eziat- 
in*  duuter,  altbongb  the  legislature 
tendered  to  the  corporation  an  ex- 
tension of  its  .charter,  expressly  re- 
serving the  power  of  amendment, 
which  was  rejected  by  the  corpora^ 
tlon,  after  which  the  legislature 
granted  an  extension  which  was  ac- 
cepted without  such  an  express  res- 
ervation. Northern  Bank  v.  Stone. 
88  Fed.  413. 

-[e]  In  Tirginlft  (1)  by  the  ex- 
press provision  of  Const.  (1902)  art 
12  S  158,  and  a  like  provision  in  sub- 
stance in  Ctede  (1904)  |  1106a  auba 
8,  "every  corporation  heretofore 
chartered  In  this  state,  which  shall 
hereafter  accept,  or  effect  any 
amendment  or  extension  of  its  char- 
ter, shall  be  conclusively  presumed 
to  have  thereby  surrendered  ever? 
exemption  from  taxation  and  every 
non-repealable  feature  of  its  char- 
ter and  of  the  amendments  thereof, 
and  also  all  exclusive  rights  or  priv- 
ileges theretofore  granted  to  it  by 
the  General  Assembly  and  not  en- 
joyed by  other  corporations  of  a 
similar  general  character;  and  to 
have  thereby  agrreed  to  thereafter 
hold  its  charter  and  franchises,  and 
all  amendments  thereof  under  the 
provisions  and  subject  to  all  the  re- 
quirements, terms  and  conditions  of 
this  Constitution  and  of  any  laws 
passed  in  pursuance  thereof,  so  far 
as  the  same  may  be  applicable  to 
such  corporation.'  (2)  One  of  the 
objects  of  this  provision  was  to 
bring  corporat-Ions  theretofore  cre- 
ated under  the  operation  of  the 
same  general  laws  which  were  en- 
acted to  govern  corporations  created 
after  the  constitution  went  into  ef- 
fect, as  far  as  practicable.  Win- 
free  V.  Riverside  Cotton  Mills,  US 
Va.  717,  75  SE  309.  (3)  The  provi- 
sion is  not  limited  to  the  relations 
between  the  state  and  the  corpora- 
tions, but  applies  as  well  to  the  rela- 
tions between  the  state  and  the 
stockholders,  the  corporation  and 
the  stockholders,  and  the  stock- 
holders     themselves.        Winfree      v. 
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indebtedii'jiis  and  by  the  corporation  then  recog- 
nizing the  indebtedness  as-  valid  by  giving  a  note 
therefor." 

Waiver  of  ground  of  forfeiture.  Although  a  cor- 
poration may  have  failed  to  carry  ont  the  object 
of  its  creation,  and  engaged  in  another  and  entirely 
different  business  than  that  contemplated  in  the 
articles  of  association,  so  that  a  forfeiture  of  its 
franchise  might  have  been  declared,  yet  if  the 
legislature,  during  the  existence  of  such  grounds 
of  forfeiture,  passes  a  law  amending  the  act  under 
which  it  was  organized,  in  which  its  corporate  exist- 
ence is  clearly  recognized,  its  acquisitions  con- 
firmed, its  powers  enlarged  and  new  ones-  con- 
ferred so  as  to  embrace  its  business  as  then  beii% 
carried  on,  snch  amendatory  act  will  in  effect  eon- 
8titnte  a  new  charter  and  operate  as  a  waiver  of 
any  ground  of  forfeiture,  and  the  corporation  may 
afterward  engage  in  any  business  authorized  by 
snch  subsequent  and  amendatory  act." 

[i  205]  h.  Injunction  against  Amendinent.  In 
England,  where  corporations  are  created  and  where 
their  charters  are  amended  by  special  acts  of  l^s- 
lation,  the  protection  of  minority  stockholders  is 
secured  by  bills  in  equity  restraining  the  majority 
of  the  stockholders  or  the  directors  from  using  the 
funds  of  the  corporation  in  promoting  applications 
to  parliament  for  the  passage  of  amendatory  l^s- 
lation    changing    the    fundamental    purposes    for 


which  the  corporation  was  originally  created,  and 
consequently  altering  the  contracts  into  which  the 
complainants  entered  in  beconiing  members  of  it.^ 
In  America  it  has  been  held  that  an  attempt  by  in- 
junction to  restrain  the  directors  of  a  corporation 
from  applying  to  the  legislature  for  an  amendment 
of  the  charter,  where  they  do  not  use  the  corporate 
fund  to  promote  the  application,  would  be  opposed 
to  the  spirit  of  our  institutions,  and  would  involve 
an  impertinent  interference  by  the  judicial  branch 
of  the  government  with  the  right  of  the  legislature 
to  have  full  information  from  its  constituents  on 
subjects  of  legislation,  and  with  the  right  of  the 
people  to  petition  the  legislature  for  changes  in 
the  laws;  and  this  principle  is  supposed  to  have 
special  application  where,  in  the  constitution  of  the 
state,  or  in  a  general  law  of  the  state  applicable  to 
aU  corporations,  the  right  is  reserved  to  the  legis- 
lature to  alter  or  to  repeal  corporate  charters ;  since 
in  such  a  case  all  contracts,  express  or  implied, 
resulting  from  the  act  of  incorporation  and  its 
acceptance  by  the  stockholders,  are  deemed  to  have 
been  entered  into  by  both  parties,  subject  to  such 
constitutional  or  staitutory  reservation.'^  But  a  dis- 
senting stockholder  or  member  may,  in  a  proper 
case,  sue  to  enjoin  a  corporation  or  the  directors  or 
majority  of  the  stockholders  or  members  from  ac- 
cepting or  acting  under  an  amendment  which  is 
unauthorized  or  in  violation  of  his  rights.** 


IV.    DEFEOnVE  mCOBPORATION,  FAILUBE  TO  mOOBPOBATE,  DE  FAOTO  OOSPOBATIONS, 

,Ain)  ESTOPPEL 

by  the  state  or  by  individuals;"  or,  on  the  other 


[i  206]  A.  Effect  Where  There  Is  No  Corpora- 
tion Either  Be  Jnre  or  De  Facto — 1.  In  GeneraL 
As  we  shall  see  later  an  association  may  have  a 
legal  corporate  existence  even  as  against  a  direct 
attack  by  the  state,  as  well  as  against  an  attack  by 
individuals,  in  which  case  it  is  called  a  corporation 
de  jure;  or  it  may  have  a  de  facto  corporate  exist- 
eoee  whieh,  although  subject  to  a  direct  attack  by 
the  state,  is  not  subject  to  a  collateral  attack,  either 

Rtrerslde  Cotton  Mills,  supra.  (4) 
under  rach  provision  a  corporation 
by  amending  Its  charter,  brings  It- 
self ander  the  ireneral  laws  of  the 
state.  althouRh  It  la  expressly  de- 
darvd  in  the  resolution  for  the 
amendment  that  It  shall  not  have 
snch  effect.  Wlnfree  v.  Riverside 
Cotton  Mills,  supra. 
„««.  In  re  Benedict  Tea,  etc.,  Co., 
IJJ  Fed.  1011  (holding  also  that  the 
creditor  was  entitled  to  participate 
equallr  with  other  eeneral  creditors 
on  the  bankruptcy  of  the  corporation 
sfter  the  note  was  given).  See  also 
Infra  XIV,  D. 

.  •».  Peo.  V.  Ottawa  Hydraulic  Co., 
lis  IlL  281,  8  NS  41S.  See  also  infra 
i  280. 

_n.  Stevens  v.  South  Devon  K.  Co., 
IJ  Bear.  48,  6t  Reprint  18;  Munt  v. 
Shrewsbury,  etc.  R.  Co.,  18  Beav.  1, 
81  Reprint  1,  82  ERC  12:  Great  West- 
frn  R.  Co.  v.  Rushout,  6  De  O.  &  Sm. 
»0.  10  EngL&Eq  72,  64  Reprint  1121: 
|lfflpsoD  v.  Denlson,  10  Hare  51,  44 
EagCh  60,  68  Reprint  836;  Bagshaw 
T  %8tem  Union  R.  Co.,  7  Hare  114, 
«  EngCh  114.  68  Reprint  46;  Lan- 
caster, etCa.  R.  Co.  V.  Northwestern 
«■  Co..  2  Kay  &  J.  298,  69  Reprint 
752;  Atty.-Gen.  v.  Norwich  Corp.,  18 
Sim.  225,  89  ESigCh  226,  60  Reprint 
WO.  See  also  Stevens  v.  South  De- 
von R.  Co.,  13  Beav.  48.  61  Reprint 
II  (wjiere  It  was  held  that  the  funds 
of  a  railroad  company  could  not  be 
used  to  promote  an  act  of  parliament 


changing  the  rights  of  two  classes  of 
■hareholders  In  the  company ) ;  Munt 
▼.  Shrewsbury,  etc.,  R.  Co.,  18  Beav., 
1.  51  Reprint  1,  22  ERC  12  (where  a 
™iroad  company  was  enjoined  from 
'■■ing  Ita  funds  to  promote  an  act  of 
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parliament  designed  to  Improve  the 
navigation  of  a  river  on  which  the 
terminus  of  its  railroad  was  situ- 
ated) l  Stockton,  etc.,  R.  Co.  V.  L«edB, 
etc,  R.  Co.,  2  Phil.  666,  22  EngCh 
866,  41  Reprint  1101;  Ware  v.  Grand 
Junction  Water  Worlcs  Co.,  2  Russ. 
&  M.  470,  11  EngCh  470.  89  Reprint 
472  (where  the  nature  of  the  Juris- 
diction Is  stated  by  Lord  Cottennam). 
Such  Injunctions  are  not  regarded  as 
attempts  to  restrain  the  proceedings 
of  parliament.  This  practice  of  re- 
straining by  Injunction  applications 
to  parliament  appears  to  be  of  recent 
origin  in  England,  and  there  are  not 
many  reported  cases  in  which  it  has 
been  exercised.  Such  an  injunction 
was  granted  by  Vice  Chanaellor 
Shadwell.  in  1881.  In  Cunllff  v.  Man- 
chester, etc,  Canal  Co.,  2  Russ.  ft  M. 
481  note  a,  11  EngCh  486  note  1,  89 
Reprint  479;  and  In  Ware  v.  Grand 
Junction  Water  Worlts  Co.',  2  Russ. 
ft  M.  470,  11  EJngCh  470.  39  Reprint 
472.  Tile  former  case  was  compro- 
mised on  appeal,  and  the  latter  was 
reversed  on  appeal  by  the  lord  chan- 
cellor. In  Stockton,  etc.,  R.  Co. 
V.  Leeds,  etc.,  R.  Co.,  2  Phil.  666, 
22  EngCh  666,  41  Reprint  1101, 
Anno.  1848,  an  injunction  was  grant- 
ed by  Vice  Chancellor  Shadwell  to 
restrain  a  railroad  company  from 
opposing  a  bill  brought  before  par- 
liament by  another  railroad  com- 
pany for  the  amalgamation  of  the 
two  companies;  but  on  appeal  the 
Injunction  was  dissolved  on  the  mer- 
its by  Lord  Cottenham,  although  the 
jurisdiction  of  the  court  was  main- 
tained by  him.  In  Heathcote  v. 
North  Staffordshire  R.  Co.,  2  Hall  ft 
T.   882,   47   Reprint   1710,    2   Macn.   ft 


hand,  it  may  have  no  existence  at  all,  either  de  jnre 
or  de  facto,  in  whieh  case  it  is  not  recognized  at  all 
in  the  law  as  a  legal  entity;  and  its  corporate  ex- 
istence may  be  attacked,  not  only  in  a  direct  pro- 
ceeding by  the  state,^*  but  also,  collaterally,  either 
by  the  state  or  by  indivrduals  and  in  any  action  or 
proceeding  in  which  its  existence  is  properly  in 
issue,^'  u^ess  the  dealings  of  the  parties  or  other 

a.  100,  48  BngCh  78,  42  Reprint  89. 
Anno.  1860,  aninjunction  was  granted 
by  the  vice  chancellor  restraining 
defendants  from  making  an  appUca- 
cation  to  parliament  for  any  act  to 
authorize  them  to  abandon  certain 
branch  railroads  or  to  authorize  any- 
thing to  be  done  or  omitted  by  the 
company  Inconsistent  with,  or  repug- 
nant to,  a  covenant  entered  into  by 
them  with  the  complainant.  This  in- 
junction was  also  dissolved  by  Lord 
Cottenham  on  the  merits.  In  no  one 
of  these  cases  was  the  injunction  re- 
straining a  person  from  making  ap- 
plication to  parliament,  either  In 
support  of,  or  In  opposition  to,  a  bill 
finally   sustained. 

71.  Story  v.  Jersey  City,  eto^  R. 
Co.,  16  N.  J.  Eq.  18.  84  AmD  184. 
Compare  Durfee  v.  Old  Ck>lony,  etc, 
R.  Co.,  6  Allen  (Mass.)   230. 

72.  U.  S. — Ferguson  v.  Meredith, 
1  Wall.  26.  17  L.  ed.  604;  Mowrey  v. 
Indianapolis,  etc.,  R.  Co.,  17  F.  Cas. 
No.   9,891,   4   Biss.    78. 

Ga. — Atlanta  Steel  Co.  v.  Mynahan, 
138  Ga.  668,  75  SE  980;  Alexander 
V.  Atlanta,  etc.,  R.  Co.,  108  Qa.  161, 
38  SE  866. 

La. — State  v.  Atchafalaya  R.,  etc, 
Co.,  6  Rob.    83. 

N.  J. — Zabriskle  v.  Hackensack, 
etc.,  R.  Co.,  18  N.  J.  Eq.  178,  90  AmD 
617. 

Vt. — Stevens  v.  Rutland,  etc.,  R. 
Co.,  29  Vt.  646. 

See  also  supra  (i  193-196;  infra 
XII.  A. 

73.  See  Infra  I   216  et  seq. 

74.  See  Infra  f  281. 
76.     U.    S.— Elgin    Nat.    Watch    Co. 

v.  Loveland,  132  Fed.  41  [app  dlsm 
188    Fed.    1021    mem,    66    CCA    680^ 
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circumstances  are  such  as  to  give  rise  to  an  es- 
toppel to  deny  its  corporate  existence,  as  will  be 
explained  in  subsequent  sections/* 

[$  207]  2.  Corporate  Powers,  Bights,  and  LU^ 
bilities.  Thus,  where  an  association  has  no  cor- 
porate existence  either  de  jure  or  de  facto,  and 
there  is  no  estoppel,  it  cannot  do  any  act  whatever 
as  a  legal  entity.  It  cannot  take  title  to  real  or 
to  personal  property,"  convey  real  property,™  main- 
tain proceedings  to  condemn  land,^'  acquire  rights 
by  contract  or  otherwise,"'  or  incur  debts  or  other 
liabilities,  either  in  contract  or  in  tort,'^  unless  by 


operation  of  an  estoppel;**  nor  can  it  sue**  or  be 
sued."* 

[$  208]  3.  Individnal  Bights  and  liabilities— 
a.  Individnal  or  Partnership  Uability."  If  a 
single  individual  assumes  to  act  as  a  corporation 
and  to  contract  as  such,  where  there  is  no  corpora- 
tion either  de  jure  or  de  facto,  he  will  be  individa- 
ally  liable  on  the  contract;*'  and  individual  liability 
will  also  attach  to  all  of  the  stockholders  or  mem- 
bers of  a  pretended  bat  nonexistin^  corporation  on 
contracts  entered  into  in  its  name  if  they  have  ex- 
pressly or  impliedly  authorized  the  contract.*^.    So, 


mem];  Wechselbercr  v.  Flour  City 
Nat.  Bank.  64  Fe<l.  90,  12  CCA  56,  26 
LBA  470;  Doboy,  etc.,  TeL  Co.  v.  De 
MaKathias;  26   Fed.   6»7. 

Ark. — Gamett  v.  Richardaon,  36 
Ark.  144. 

Gal. — Martin  ▼.  Deets,  102  Cal.  56, 
36  P  368,  41  AmSR  161. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  268,  40  P  467,  62  AmSR 
220,  29  L.RA  143. 

Fla. — Duke  V.  Taylor,  87  Fla.  64, 
19  S  172,  63  AmSR  232,  31  L.RA  484. 

Ga. — Michael  Bros.  Co.  v.  Davidson, 
3  Oa.  A.  762,  60  SB  362. 

111. — Johntfbn  v.  Northern  Trust 
Co.,  266  111.  26S,  106  NE  S14  [afl  184 
111.  A.  6491;  Kanawha  Dispatch  v. 
Fish,  219  111.  236,  76  NE  362  [rev  118 
111.  A.  284];  Blgelow  v.  Gresory, '73 
111.  197;  Pettis  v.  Atkins,  60  IlL  464; 
Chicago  Open  Bd.  of  Trade  v.  Im- 
perial Bldg.  Co.,  136  111.  A.  606. 

Ind. — Harriman  v.  Southam,  16 
Ind.  190. 

Iowa. — Kaiser  v.  Lawrence  Sav. 
Bank,.  66  Iowa  104,  8  NW  772,  41 
AmR   85. 

Kan. — McLennan  T.  Hopkins,  2  ICan. 
A.    260,    41    P   1061. 

Ky. — Cincinnati  Cooperage  Co.  v. 
Bate,  14  KyL  469;  Robinson  v.  Har- 
ris, 5  KVI7928,  12  Ky.  Op.  684. 

La. — Provident  Bank,  etc.,  Co.  v. 
Saxon,  116  La.  408,  40  S  778;  Globe 
Realty  Co.  v.  Whitney,  106  La.  267, 
30  S  746:  Williams  v.  Hewitt,  47  La. 
Ann.  1076,  17  S  496,  49  AmSR  394; 
Hlncks  V.  Converse,  37  La.  Ann.  484; 
Abrens,  etc.,  Mfg.  Co.  v.  Cairo,  5  La. 
A.  (Orleans)   164,  156. 

Md. — National  Shutter  Bar  Co.  ▼. 
Zimmerman,  110  Md.  313  73  A  19: 
Maryland  Tube,  etc..  Works  v.  West 
End  Impr.  Co.,  87  Md.  207,  39  A  620, 
39  LRA  810. 

Mass. — Montgomery  T.  Forbes,  148 
Mass.  249,  19  NE  342;  Fay  v.  Noble, 
7  Cush.  188. 

Mich. — Eaton  v.  Walker,  76  Mich. 
679,  43  NW  638,  6  LRA  102;  Whipple 
y.  Parker.  29  Mich.  369. 

Minn. — Johnson  v.  Corser,  34 
Minn.  355,  26  NW  799. 

Mo. — Martin  v.  Fewell,  79  Mo.  401; 
Davidson  v.  Hobson,  69  Mo.  A.  130. 

N.  J. — Saint  Elizabeth  Sisters  of 
Charity  v.  Morris  R.  Co.,  84  N.  J.  L. 
310.  86  A  964,  60  LRANS  236  [aff 
83  N.  J.  L.  132.  83  A  487]. 

N.  T. — Brooklyn  Steam  Transit  Co. 
V.  Brooklyn  78  N.  Y.  624;  Stevens  v. 
Episcopal  Church  History  Co.,  140 
App.  Dlv.  570,  125  NTS  573;  Card  v. 
Moore.  68  App.  Dlv.  327,  74  NYS  18 
[aff  173  N.  Y.  698  mem,  66  NE  1105 
mem];  Bradley  Fertilizer  Co.  v. 
Sotrth  Put).  Co.,  4  Misc.  172,  28  NTS 
676. 

N.  C— Kinston,  eta,  R.  Co.  ▼. 
Stroud,  132  N.  C.  413,  43  SE  913. 

Okl. — Western  Union  Tel.  Co.  v. 
Mexican  Agr.  Land  Co.,  31  Okl.  628, 
122  P  505,  AnnCasl914C  1244;  Laf- 
ferty  v.  Evans,  17  Okl.  247,  87  P  804, 
21  LRANS   363. 

Pa. — Ouckert  v.  Hacke,  169  Pa. 
803,  28  A  249;  Eliot  v.  Himrod,  108 
Pa.   569. 

Tex. — Crow  v.  Cattlemen's  Trust 
Co.,    (Civ.  AJ  198  8W  1047. 

W.  Va.— Childs  V.  Hurd,  32  W.  Va. 
66.  9  SE  362. 

Wis.— Huber  v.  Martin,  127  Wis. 
412.  106  NW  1031,  1135,  116  AmSR 
1023,    3    LRANS    663,    7   AnnCas   400; 


Bergeron  v.   Hobbs,   96  Wis.   641.   71 
NW  1066.  66  AmSR  86.     _ 

And  see  other  cases  Infra  i  207  et 


'•?, 


'8.     See  infra  i  234  et  seq. 

77.  U.  S. — Russell  v.  Topping,  21 
F.  Cas.  No.  12,163,  6  McLean  194. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  P  >I57,  62  AmSR 
220.   29  LRA  143. 

111. — Johnson  'v.  Northern  Trust 
Co.,  266  111.  263,  106  NE  814  [afC  184 
111.  A.  649]. 

Ind. — Harriman  v,  Southam,  16 
Ind.  190. 

La. — Globe  Realty  Oo.  v.  -Whitney, 
106  La.  257,  30  S  746. 

Mass. — Whiting,  etc.,  Co.  v.  Bar- 
ton,   204    Mass.   169.    90  NB  628. 

N.  J. — African  M.  B.  <3huroh  ▼. 
Conover,  27  N.  J.  Eg.  167. 

See  also  infra  f  304. 

[a]  Tba  0OS.TSTUIO*  of  land  to  a 
pretended  corporation  does  not  divest 
the  grantor  of  his  title,  where  such 
grantee  never  was  a  corporation  act- 
ing under  color  of  authority  by  the 
name  assumed.  Harriman  v.  South, 
am,  16  Ind.  190. 

[b]  Femoaal  propart7.r— Jones  v. 
Aspen  Hardware  Co.,  21  Colo.  263,  40 
P  467,  62  AmSR  220,  29  LRA  143: 
Whiting,  etc.,  Co.  y.  Barton,  204 
Mass.  169,  90  NE  628;  Smith  v. 
Texas,  etc..  R  Co.,  101  Tex.  406,  108 
SW  819. 

78.  Globe  Realty  Co.  v.  Whitney, 
106  La.  267.  30  S  746;  Bradley  v. 
Reppell,  138  Mo.  645,  32  SW  646,  34 
SW  841,  64  AmSR  686  (after  expira- 
tion of  charterV;  LaSerty  v.  Evans, 
17  Okl.  247,  87  P  304,  21  LRANS  363 
(deed  void). 

78.  Saint  Elizabeth  Sisters  of 
Charity  v.  Morris  R.  Co..  84  N.  J.  L. 
310,  86  A  954.  60  LRANS  236  [aff  83 
N.  J.  L.  132,  83  A  487]  (existence 
may  be   questioned   in  condemnation 

Sroceedlngs) ;  Kinston,  etc.,  R.  Co.  v. 
troud,    132    N.    C.    413,    48    SB    918. 
Compare  Infra  {  219. 

80.  Doboy,  etc.,  Tel.  Co.  T.  De 
Magathlas,  26  Fed.  697;  Chicago 
Open  Bd.  of  Trade  v.  Imperial  Bldg. 
Co.,  136  111.  A  606;  Ahrens,  etc.,  Mfg. 
Co.  V.  Calre,  5  La.  A.  (Orleansj  164, 
166;  National  Shutter  Bar  Co.  v. 
Zimmerman,  110  Md.  313,  73  A  19. 

[a]  ZnjQxy  to  proparty  or  alleged 
rlffhtifc— where  a  telegraph  company 
is  organised  under  a  charter  which 
Is  void,  a  cable  laid  by  it  across  a 
navigable  river  is  an  unauthorized 
obstruction,  and  damages  for  injuries 
to  it  cannot  be  recovered.  Doboy, 
etc.,  Tel.  Co.  v.  De  Magathlas,  26 
Fed.  697. 

[b]  OMmot  ni*  for  UbeL — Na- 
tional Shutter  Bar  Co.  v.  Zimmer. 
man,  110  Md.  813.  73  A  19. 

81.  U.  S.— Harrlll  v.  Davis,  168 
F^d.  187,  94  OCA  47,  22  LRAN3  1158. 

Ark. — Garnett  v.  Richardson,  36 
Ark.  144. 

-iKan. — Central  Nat.  Bank  v.  Shel- 
abn,  86  Kan.  460,  121  P  340. 

Mich. — Eaton  v.  Walker,  76  Mich. 
679,   43  NW  638.   6  LRA  102. 

Minn. — Johnson  v.  Corser,  34  Minn. 
355,   25   NW  799. 

N.  Y. — Bradley  Fertilizer.  Co.  v. 
South  Pub.  Co..  4  Misc.  172,  23  NYS 
676. 

Oh. — Medill  V.  Collier,  16  Oh.  St. 
699. 

And   see   other  cases   infra    i   208, 


in  which  this  is  necessarily  assumed 
to  be  true. 

8a.     See  Infra  |  234  et  seq. 

83.  U.  S. — Doboy,  etc.,  Tel.  Ctf.  ▼. 
De  Magathlas,  26  Fed.  697  (void 
charter). 

Cal. — Martin  v.  Deetz,  102  C^l.  66, 
36  P  368.  41  AmSR  161. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  F  467,  52  AmSR 
220.  29  LRA  143. 

111. — Kanawha  Dispatch  v.  Fish. 
219  111.  236,  76  NE  3B2  [rev  118  111. 
A.  284];  Chicago  Open  Bd.  of  Trade 
T.  Imperial  Bldg.  Co.,  186  111.  A.  606. 

Md. — ^National  Shutter  Bar  (To.  v. 
Zimmerman,  110  Md.  313,  73  A  19; 
Maryland  Tube,  etc..  Works  v.  West 
End  Impr.  Co.,  87  Md.  207,  39  A  620, 
89  LRA  810. 

Okl. — Western  Union  Tel.  Co.  ▼. 
Mexican  Agr.  Land  Co.,  31  OkL  628, 
122  P  606.  AnnCa8l>14C  1244. 

84.  Bradley  Fertilizer  Co.  v. 
South  Pub.  Co..  4  Misc.  172,  2>  NTS 
676. 

88.  TilaWllty  of  promoten  see  In- 
fra i  209  et  seq. 

88.  Montgomery  v.  Forbes^  148 
Mass.  249,  19  NE  342. 

87.  U.  S. — ^Wechselberg  v.  Flour 
City  Nat.  Bank.  64  Fed.  90,  12  CCA 
66.   26  LRA  470. 

fela.— Wlnfleld  v.  Trultt  71  Pla. 
38,  70  S  7767 

(Ja. — ^Ward-Trultt  Co.  ▼.  Bryan  & 
Lamb,  144  Ga.  769,  87  SB  1037. 

Minn. — Roberts  Mfg.  Co.  ▼. 
Schlick,  63  Minn.  832,  64  NV7  826: 
Johnson  v.  Corser,  84  Minn.  366,  26 
NW  799. 

Mo. — ^BUis  V.  Brand.  176  Mo.  A. 
383,  158  SW  706. 

Oh.— Medill  V.  Ck>lller,  16  Oh.  St. 
699.        ' 

And  see  other  cases  infra  note  89. 

[a]  jhiatoial  «tat«]ii«iit  of  nae.F— 
"By  the  common  law  there  was  no 
individual  liability  of  the  members 
of  a  corporation  for  eori>orate  debts, 
beyond  the  enforcement  of  their 
agreed  contributions  to  the  capital 
stock.  Terry  v.  Little,  101  U.  S.  216, 
26  L.  ed.  864;  U.  S.  v.  Knox,  102  U. 
S.  422,  26  L.  ad.  216;  1  Beach,  Prlv. 
Corp.  t  143.  Therefore,  if  complete 
corporate  existence  was  obtained  and 
perfected  by  the  act  of  flUng  the 
articles  of  association,  without  com- 
pliance with  any  of  the  requirements 
of  section  1773,  the  associates  are 
not  subject  to  common-law  liability. 
On  the  other  hand.  It  is  well  settled 
that  an  attempted  or  pretended  In- 
corporation, not  perfected  as  the 
enabling  act  requires,  does  not  con- 
fer this  immunity,  and  all  who  are 
parties  to  the  simulated  corporation 
as  associates  or  shareholders  are 
held  liable  at  common  law  for  the 
debts  contracted  under  the  corporate 
guise.  W^hile  the  courts  havei  dif- 
fered in  naming  this  liability, — 
whether  in  the  nature  of  copartners 
or  resting  'upon  the  ordinary  prind. 

?le8  of  contract  and  agency'  or  upon 
raud, — they  agree  in  holding  liable 
In  some  form  all  who  are  engaged  in 
the  defective  corporate  enterprise." 
Wechselberg  v.  Flour  City  Nat. 
Bank,  64  Fed.  90,  94.  12  CCA  56,  26 
LRA  470  [clt  Lawler  v.  Murphy,  68 
Conn.  294,  20  A  457.  8  LRA  113;  Pet- 
tis V.  Atkins,  60  III.  464 ;  Coleman  v. 
Coleman,  78  Ind.  344;  Kaiser  v.  Law- 
rence Sav.  Bank.  66  Iowa  104,  8  NW 


For  later  cases,  davalopmsnts  and  elianges  in  the  law  see  cumulative  Annotations,  same  title,  naxe  and  note  number. 
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if  persons  who  are  already  doing  business  as  part- 
ners attempt  but  fail  to  incorporate  and  continue 
business  under  the  name  of  the  pretended  corpora- 
tion, they  will  continue  to  be  liable  as  partners.^ 
In  most  jurisdictions  the  rule  is  even  broader  and 
to  the  effect  that,  where  two  or  more  persons  hold 
themselves  out  as  a  corporation,  or  permit  an  asso- 
ciation of  which  they  are  incorporators,  stockhold- 
ers, or  members  to  be  so  held  out,  when  there  is  no 
corporation  either  de  jure  or  de  facto,  they  will  all 
be  liable  individually  as  partners  on  contracts  en- 
tered into  either  by  themselves  or  by  others  as 
agents  of  the  pretended  corporation  and  in  its 
name,  unless  there  is  a  stipulation  or  an  agreement 
to  the  contrary,"  or  unless  the  person  dealing  with 
them  is  estopped  to  deny  their  corporate  existence 
under  rules  hereinafter  explained.  The  rule  has 
also  been  applied  to  hold  the  stockholders  or  mem- 
bers liable  as  partners  foj,  torts  committed  in  the 


course  of  the  business  as  a  pretended  corporation.** 
In  many  cases,  however,  in  the  absence  of  a  statute^ 
it  is  held  that  there  is  no  partnership  relation  or 
liability  where  persons  attempt  to  form  a  corpora- 
tion and  afterward  conduct  business  as -a  corpora- 
tion and  contract  a  debt  in  the  course  thereof  in 
the  corporate  name,  merely  because  there  has  been 
a  failure  to  comply  with  the  law,  so  that  no  cor- 
poration has  in  fact  been  created,  since  no  such 
relation  has  been  contemplated  or  assented  to.  In 
such  case,  according  to  this  view,  the  associates  are 
liable,  not  on  the  ground  of  parthership,  but  on  the 
ordinary  principles  of  agency  and 'of  contract,  so 
that  those  associates,  and  those  only,  who  engage 
in  the  business  or  otherwise  expressly  or  impliedly 
authorize  or  ratify  the  contract  are  liable,**  In 
some  jurisdictions  individual  or  partnership  lia- 
bility is  expressly  imposed  by  statute  upon  stock- 
holders or  members  where  there  has  been  a  failure 


172.  41  AmSR  86;  Hospes  v.  North- 
western ittg.,  eta,  Co.,  48  Minn.  174, 
50  NW  1117,  81  AmSR  837.  15  LRA 
470;  Johnson  v.  Corser,  34  Minn.  855, 
«  NW  799;  Abbott  v.  Omaha  Smelt- 
ing, etc.,  Co.,  4  Nobr.  416;  HIU  ▼. 
Beach,  12  N.  J.  EK|.  81;  Fuller  v. 
Rowe.  57  N.  T.   23]. 

LlaUUty  nmOar  attttntes  aee  infra 
XII.  D. 

8a  Ark. — Oarnett  v.  Ricbardson, 
J5  Ark.  144.     - 

Colo. — ^Humphrers  v.  Mooney.  5 
Colo.  282.   288. 

Ga. — ^Ward-Truttt  Co.  v.  Bryan  & 
Lamb.  144  Os.  769.  87  SE  1037. 

Mich. — ^Whipple  V.  Parker,  29  Mich. 

atj. 

Mo.— Martin  ▼.  Fewell.  79  Mo.  401. 

8».  U.  S. — HarrlU  v.  Davis,  168 
Fed  187.  94  CCA  47,  22  LRANS  1158 
(rev  7  Ind.  T.  182.  104  SW  578,  15 
AnnCas  11341;  Ryland  v.  HolUnger, 
117  Fed.  216,  64  CCA  248  (MlSBOurl 
statute);  Davis  v.  Stevens,  104  Fed. 
23S;  Wechselberg  v.  Flour  City  Nat. 
Bank.  «4  Fed.  90,  12  CCA  68,  26  L.RA 
470. 

Ark. — Forbes  v.  Whlttemore,  62 
Ark.  229,  3B  SW  228;  Garnett  v. 
Ricbardson,   3S  Ark.   144. 

Pla.— Wlnfleld  v.  Truitt,  71  Fla.  38, 

70  S  775;  I>uke  v.  Taylor,  37  Fla.  84, 
19  8  172,  68  AmSR  282.  81  L.RA  484. 

Ga. — Howard  v.  Long,  142  Ga.  789, 
M  SB  862. 

111. — Loverin  v.  MctAUchlln,  161 
IlL  417,  44  NB  99;  Flagg  v.  Stowe. 
S5  111.  164;  Blgrelow  v.  Gregory,  78 
III.  197;  Pettis  v.  Atkins,  60  111.  454; 
Desplalnes  Safety  Deposit  Co.  v. 
Bour,  192  111.  A.  689;  Standard  Var- 
nish Co.  ▼.  Jay,  149  111.  A.  26;  Gay 
T.  Kohlsaat.  80  111.  A.  178;  Llebold 
r  Green,  69  111.  A.  627. 

Ind. — Jennings  vi  Dark,  176  Ind. 
182.  92  UBS'llS;  Coleman  v.  Coleman 

71  Ind.  344. 

Iowa. — ^Kaiser  v.  Lawrence  Sav. 
Bank.  66  Iowa  104.  8  NW  773,  41 
AmR  86. 

Kan. — Central  Nat.  Bank  v.  Shel- 
don, 86  Kan.  460,  121  P  840;  McLen- 
oao  V.  Hopkins,  2  Kan.  A.  260,  41  P 
1081. 

Ky. — Kennedy  v.  Fulton  Merc.  Co., 
105  SW  948.  33  KyL  60;  Sanders  v. 
Hemdon.  128  Ky.  487,  108  SW  908, 
K  KyL  1S62.  110  SW  862,  83  KyL 
•09;  Friedman  v.  Janssen,  66  SW 
752.  23  KyL  2161;  Cincinnati  Coop- 
erage Co.  V.  Bate,  96  Ky.  356,  26  SW 
538.  16  KyL  626,  49  AmSR  300; 
Helnlg  ▼.  Adams,  etc.,  Mfg.  Co..  81 
Ky.  800,  5  KyL  281:  Cincinnati  Coop- 
erage Co.  V.  Bate,  14  KyL  469:  Rob- 
inson V.  Harris,  6  KyL  928,  12  Ky. 
Op.  634. 

La. — Campbell  v.  J.  1.  Campbell 
Co..  117  La.  402,  41  S  696,  117  La. 
ns.  41  S  702;  Louisiana  Nat.  Bank 
^Henderson,  116  La.  418.  40  S  779; 
Provident  Bank,  etc.,  Co.  v.  Saxon, 
lit  La.  408.  40  S  778;  In  re  Browne, 
<tc,  Co.,  106  La.  486,  81  S  67;  Wil- 
liams V.  Hewitt,  47  La.  Ann.  1076,  17 
S  496.    49    AmSR    894;    Ahrens,    etc.. 


Mfg.  Co.  V.  Cairo,  6  L*.  A.  (Orleana) 
164,  166;  Rosengarten  v.  Mackie,  1 
La.  A.  (Orleans)  76. 

Me. — Smith  v.  Schoodoo  Pond 
Packing  Co.,  109  Me.  565  mem,  84  A 
268. 

Mich.— Eatoii  V.  Walker,  76  Mich. 
679,  43  NW  638,  6  LRA  102. 

Mo. — Smith  V.  Warden,  86  Mo.  882; 
Martin  v.  Fewell,  79  Mo.  401;  Hurt 
V.  Salisbury,  56  Mo.  310;  ElUa  v. 
Brand,  176  Mo.  A.  383,  168  SW  706; 
Farmers'  State  Bank  v.  Kuchs,  163 
Mo.  A.  606,  147  SW  882;  Journal  Co. 
V.  Nelson,  183  Mo.  A.  482,  113  SW 
690;  Sexton  v.  Snyder,  119  Mo.  A. 
668,  94  SW  662;  Hyatt  v.  Van  Riper, 
106  Mo.  A.  664,  78  SW  1043;  Sim- 
mons v.  Ingram,  78  Mo.  A.  603; 
Dooley  V.  Ingram,  78  Mo.  A.  603  note; 
Weir  Furnace  Co.  v.  Bodwell,  78  Mo. 
A.  889;  Davidson  v.  Hobson,  69  Mo. 
A.   130. 

Nebr. — ^Abbott  v.  Omaha  Smelting, 
etc.,  Co..  4  Nebr.  416. 

N.  J.— Hill  v.  Beach.  12  N.  J.  Bfl. 
81. 

N.  T. — Stevens  ▼.  Episcopal 
Church  History  Co.,  140  App.  Div. 
670,  125  NTS  578;  Card  v.  Moore,  68 
App.  Div.  827,  74  NYS  18  [aft  178  N. 
Y.  598  mein,  66  NB  1106  mem];  Za- 
brlskle  v.  Coates,  41  App.  Div.  816, 
58  NYS  623;  Chllds  v.  SmHh,  66 
Barb.  45  [rev  on  other  grounds  46  N. 
T.  841:  Perrine  v.  Levin,  68  Misc. 
327,  128  NYS  1007. 

N.  C. — Bain  v.  Clinton  Loan  As- 
soc, 112  N.  C.  248,  17   SE  154. 

Pa. — New  York  Nat.  Exch.  Bank 
V.  Crowell,  177  Pa,  813.  36  A  618; 
Guckert  v.  Hacke,  159  Pa.  308,  28  A 
249;  Eliot  V.  Hlmrod.  108  Pa.  669; 
In  re  Fry,  4  Pfalla.  129. 

S.  C. — Meyer  v.  Brunson,  104  S.  C. 
84,  88  SE  369.  .      . 

Tex. — De  Soto  Bank  v.  Reed,  60 
Tex.  Civ.  A.  102,  109  SW  258;  Empire 
Mills  V.  Alston  Grocery  Co.,  (A.)  15 
SW  200. 

Wis. — Slocum  V.  Head,  106  Wis. 
431,  81  rrw  673,  50  LRA  324;  Berge- 
ron V.  Hobbs,  96  Wis.  641.  71  NW 
1056,   65  AmSk  85. 

See  also  Partnership  [80  Cyc  399]. 

[a]  The  role  does  not  apply  (1) 
where  there  Is  a  de  ]ure  corporation, 
and  the  offlcers  enter  into  a  contract 
In  its  name  before  It  Is  authorized  to 
do  business,  so  that  the  contract  is 
not  binding  on  the  corporation;  but 
in  such  case  the  remedy  Is  against 
the  offlcers  for  breach  of  Implied 
warranty  of  authority.  Seeberger  v. 
McCormlclc.  178  111.  404,  53  NE  340. 
(2)  Nor  does  the  rule  apply  where 
the  creditors  knew  at  the  time  of 
contracting  of  the  limited  liability 
of.  the  stockholders  and  contracted 
with  express  reference  thereto.  Sen- 
tell  V.  Hewitt,  50  La.  Ann.  3,  22  S 
970.  (3)  Persons  who  subscribe  and 
pay  for  stock  in  a  proposed  corpora- 
tion, and  who,  on  failure  of  the  com- 
pany to  take  steps  to  incorporate, 
withdraw  and  receive  back  the  money 
so  paid,  are  not  liable  for  debts  con- 


tracted after  their  withdrawal.  Gor- 
man V.  Davis,  etc.,  Co..  118  N.  C. 
870,  24  SE  770.  (4)  Where  an  as- 
sociation which  is  intended  to  be  in- 
corporated omits  to  take  a  necessary 
step  to  perfect  its  organization,  the 
members  will  be  liable  for  its  debts 
as  copartners;  but  where  there  is 
only  an  abortive  attempt  to  incor- 
porate, evidenced  by  the  signing  of 
a  subscription  paper  and  the  elec- 
tion of  a  president  and  manager,  un- 
der the  understanding  that  the  cor- 
poration will  not  become  a  legal 
entity  without  a  charter  from  wo 
state,  there  is  no  such  organization 
as  will  rerider  the  incorporators 
liable  as  copartners  for  money  bor- 
rowed by  the  manager  named  who 
has  assumed  to  act  as  a  corporate 
agent,  in  the  absence  of  express  or 
implied  authority,  or  other  acts  which 
amount  to  an  estODPel:  Farmers' 
SUte  Bank  v.  Kuchs.  168  Mo.  A.  606. 
147  SW  862. 

[bj  PrefOTMieo  of  creditors  &rur 
■tooKlMldenk — ^Where  a  Joint-stock 
company,  which  has  not  complied 
with  a  general  law  relating  to  cor- 
porations, and  which  lias  no  special 
charter,  becomes  iMinkrupt.  its  stock- 
holders, who  are  creditors,  are  not 
entitled  to  any  dividend  on  their 
debts  until  the  other  creditors  are 
paid  in  full,  since  the  stockholders  of 
such  company  are  partners.  Bain  v. 
Clinton  Loan  Assoc.  112  N.  C.  248. 
17  SE  154. 

■Seat  of  As  faeto  ooiporate  esist- 

loe  and-  what  constitutes  such  an 
existence  see  infra  i  316  et  seq. 

UaUllty  of  piomotsrs  see  Infra 
tf  818.  816. 

90.  See  Infra  {  234  et  seq. 

91,  Mandeville  _v.      Courtwrlght. 


142  Fed.  97,  73  CCA  821,  6  LRANS 
1008  [rev  126  Fed.  10071:  Howard  v. 
Long,  142  Ga.  789,  83  SM  862;  Smith 


98.  Conn. — Stafford  Nat  Bank  v. 
Palmer,  47  Conn.   443. 

Ga. — Brooke  v.  Day,  129  Ga.  694, 
59  SE  76a;  Planters'^  etc..  Bank  v. 
Padgett,  69  Ga.  169. 

Mass. — Ward  v.  Brigham,  127  Mass. 
24:  Salem  First  Nat  Bank  v.  Almv, 
117  Mass.  476;  Trowbridge  v.  Scud- 
der,  11  Cush.  83;  Fay  v.-  Noble,  7 
Cush.   188    (leading  case). 

Minn.— Roberts  Mfg.  Co.  v.  Schlick. 
62    Minn.    832,    64    NW    826;    Johnson  . 
v.  Corser,   34  Minn.   356,   25   NW  799. 

N.  Y.— Central  City  Sav.  Bank  v. 
Walker,  66  N.  Y.  424;  Fuller  v.  Rowe. 
67  N.  Y.   23. 

Oh.— Media  V.  Collier,  16  Oh.  St 
699. 

Or.— Rutherford  v.  Hill.  22  Or.  '218. 
29  P  546.  29  AmSR  696,  17  LRA  649. 

And  see  as  tending  to  support  this 
rule  Blanchard  v.  Kaull,  44  Cal.  440; 
Humphreys  v.  Mooney,  6  Colo.  282; 
Richards  v.  Minnesota  Sav.  Bank,  75 
Minn.  196,  77  NW  822;  Hudson  v. 
Spaulding,  6  NYS  877. 

See  also  Partnership  [30  Cyc  399]. 

[a]  AppUoatloa  of  ml*,— Where 
several    petgonp^^^d  ^ent|r^gt^ 
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to  incorporate  at  all,  or  a  failure  substantially  to 
comply  with  statntoiy  requirements.** 

Snit  to  churge  members  as  partners  after  jndg- 
ment  against  corporation.  A  suit  in  equity  cannot 
be  maintained  by  one  who  has  brought  an  action 
against  a  supposed  corporation  which  in  fact  was  a 
partnership,  and  has  recovered  judgment  against  it, 
to  charge  the  members  of  the  partnership  individu- 
ally with  the  amount  of  the  judgment,  on  the 
grounds  that  the  partners  were  guilty  of  fraud  in 
maintaining  an  organization  in  the  similitude  of  a 
corporation  with  a  president,  a  secretary,  and  a 
board  of  directors,  and  in  defending  the  action 
against  the  alleged  corporation  without  revealing 
that  it  was  in  reality  a  partnership.** 

[$  209]  b.  Individual  or  Partnership  Rights. 
It  has  also  been  held  that  the  associates  in  an  at- 
tempted but  abortive  incorporation  can  take  prop- 
erty as  partners  in  the  association  name,*°  and  that 
they  can  sue  as  partners.*'  Although  an  associa- 
tion which  has  failed  to  become  incorporated  can- 
not sue  for  libel,  such  action  may  be  maintained  by 
its  members  as  individuals  having  a  common  inter- 
est in  the  business  injuriously  affected  thereby." 
And  where  an  association  of  individuals  to  pur- 
chase and  hold  a  leasehold  estate  in  real  property 
attempt  to  organize  a  corporation  without  any 
authority  of  law,  so  that  there  is  no  corporation 
either  de  jure  or  de  facto  and  the  lease  is  as- 
signed to  such  pretended  corporation,  the  assign- 
ment is  void;  but  the  stockholders  who  have  sub- 
scribed and  paid  for  the  stock  in  the  company,  in 
order  that  it  might  secure  the  lease,  acquire  an 
equitable  interest  therein,  arising,  not  out  of  the 
deeds,  but  out  of  the  payment  of  the  money  and 
the  performance  of  the  covenants  constituting  the 
consideration  for  the  lease.**  The  same  principle 
has  been  applied  in  the  case  of  a  purchase  of  land 
and  the  void  conveyance  thereof  to  an  illegal  cor- 
poration or  to  a  trustee  for  its  use.** 

[$  210]  c  Partnership  Belation  Inter  Se.  Per- 
sons who  attempt  but  fail  to  form  a  corporation 
and  who  carry  on  business  under  the  corporate  name 
may   occupy   the  position  of  partners   inter  se.^ 


Thus,  where  persons  associate  themselves  together 
under  articles  to  purchase  property  to  carry  on  a 
business,  and  their  organization  is  so  defective  as 
to  come  short  of  creating  a  corporation  within  the 
statute,  they  b^ome  in  legal  effect  partners  inter  ^ 
se,  and  their  rights  as  members  of  the  company 
to  the  property  acquired  by  -the  company  will  be 
recognized.  So,  where  certain  persons  associated 
themselves  as  a  corporation  for  the  development  of 
land  for  irrigation  purposes,  and  each  conveyed 
land  to  the  corporation,  and  two  of  them  contracted 
to  pay  a  third  the  difference  in  th&~  proportionate 
value  of  the  land  conveyed  by  him,  and  no  stock 
was  ever  issued  in  the  corporation,  it  was  treated 
as  a  trustee  for  the  associates  in  an  action  between 
them  for  an  accounting,  and  its  capital  stock  was< 
treated  as  partnership  assets,  sold,  and  the  proceeds 
distributed  among  them  in  proportion  to  the  value 
of  the  property  contributed  by  each.*  3ut  such  a 
relation  does  not  neces8fi,rily  elist,  for  ordinarily 
persons  "cannot  be  made  to  assume  the  relation  of 
partners,  as  between  themselves,  when  their  pur- 
pose is  that  no  partnership  shall  exist,"*  and  it 
should  be  implied  only  when  necessary  to  do  justice 
between  the  parties.  Thus,  one  who  takes  no  part 
except  to  subscribe  for  stoiek  in  a  proposed  corpo- 
ration which  is  never  legally  formed  does  not  be- 
come a  partner  with  other  subscribers,  who  engage 
in  business  under  the  name  of  the  pretended  cor- 
poration, so  as'td  be  liable  as  such  in  an  action 
for  settlement  of  the  alleged  partnership  and  con- 
tribution.* And  a  partnership  relation  between 
certain  stockholders  and  other  stockholders,  who 
were  also  directors,  cannot  be  impUed  in  the 
absence  of  an  agreement,  so  as  to  make  the  former 
liable  to  contribute  for  payment  of  debts  illegally 
contracted  by  the  latter.* 

[$  211]  d.  Liability  of  Ofaceis  and  Agents.  If 
persons  assume  to  act  as  officers  or  agents  o^  & 
pretended  corporation  which  in  fact  has  no  corpo- 
rate existence  de  jure'  or  de  facto,  and  to  enter  into 
a  contract  in  its  name,  they  will  be  liable  person- 
ally on  the  contract,*  or  for  breach  of  implied  war- 
ranty of  authority,  or  in  tort  for  false  warranty. 


articles  of  association,  with  the  In- 
tention of  becomlnK  Incorporated, 
but  failed  to  perfect  an  incorpora- 
tion. It  was  held  that  they  were  indi- 
vidually liable  on  a  contract  which 
they  were  found  to  have  authorized 
or  ratlfled,  although  It  was  In  terms 
the  contract  of  the  assumed  cor- 
poration, but  that,  the  purposes  of 
the  association  being  to  secure  the 
KTadlng  and  extension  of  a  public 
street,  and  not  for  gain  or  profit,  the 
prosecution  of  the  contemplated  work 
by  the  association  did  not  constitute 
the  association  a  partnership,  nor  the 
associate  copartners,  with  authority. 
Implied  from  their  relation,  in  each 
member  to  bind  all  the  associates  by 
any  act  within  the  scope  of  the  busi- 
ness undertaking.  Johnson  v.  Cor- 
ser.  34  MlAn.   35S,   25  NW  799. 

93L    See  lofra  XII,  D. 

94.  Pittsburg  Sheet  Mfg.  Co.  v. 
Beale,  204  Pa.  86,  S3  A  640. 

96.  Jones  v.  Aspen  Hardware  Co., 
21  Colo.  263,  40  P  467.  62  AmSR  220, 
29  LRA  143;  Plagg  v.  Stowe.  85  III. 
1«4;  Stowe  V.  Plagg,  72  111.  397; 
African  M.  E.  Church  v.  New  Or- 
leans, 16  La.  Ann.  441;  Smith  v. 
Texas,  etc.,  R.  Co.,  101  Tex.  405.  108 
SW  819  [mod  (Civ.  A.)  105  SW  528] 
(holding  that  a  contract  of  sale  with 
a  supposed  corporation  is  not  ren- 
dered invalid  by  the  fact  that  there 
Is  no  corporation,  since  the  holders 
of  the  Interest  In  the  concern  will 
take  as  partners). 


98.  Jones  v.  Aspen  Hardware  Co., 
21  Colo.  263,  40  P  467,  62  AmSR  220, 
29  LRA  143. 

97.  National  Shutter  Bar  Co.  y. 
Zimmerman,  110  Md.  313,  73  A  19. 

98.  Johnson  v.  Northern  Trust 
Co.,  265  111.  2«3.  106  NEl  814  [afiT  184 
111.  A.   6491. 

99.  Walker  v.  Taylor,  262  III.  424, 
96  NE  1066. 

1.  Cal. — Shorb  v.  Beaudry,  6S  Cal. 
446. 

III. — ^Flagg  V.  Stowe^  86  III.  164; 
Stowe  V.  Flagg,  72  111.  397. 

La. — Factors,"  etc.,  Ins.  Co.  v.  Har- 
bor Protection  Co.,  37  La.  Ann.  233; 
African  M.  E.  Church  v.  New  Or- 
leans,  15   La.  Ann.   441. 

Me. — Smith  v.  Schoodoc  Pond 
Packing  Co.,  109  Me.  656  mem,  84  A 
268. 

Mich.— Whipple  v.  Parker,  29  Mich. 
369. 

Mo.— Richardson  v.  Pitts,  71  Mo. 
128    (contribution). 

N.  T. — Card  v.  Moore,  68  App.  Dlv. 
327,  74  NTS  18  [aff  173  N.  Y.  698 
mem.  66  NB  1106  mem]. 

Okl. — Lynch  v.  Ferryman,  29  Okl. 
615,  119  P  229,  AnnCasl913A  1066. 

Pa. — Oow  v.  Green,  111  Pa.  637, 
5  A  23. 

2.  Smith  V.  Schoodoc  Pond  Pack- 
ing Co.,  109  Me.  556  mem,  84  A  268; 
Whipple  V.   Parker,    29   Mich.   869. 

3.  Shorb  v.  Beaudry,  56  Cal.  446. 

4.  London  Assur.  Corp.  v.  Dren- 
nen,  116  U.  3.  461,  472,  6  SCt  442.  29 


L.  ed.  688:  Cannon  v.  Brush  EHectric 
Co.,  96  Md.  446,  64  A  161,  94  AmSR 
584.  See  also  Fay  v.  Noble,  7  Cush. 
(Mass.)  188  (holding  that  the  sub- 
scribers for,  and  holders  of,  stoclc 
In  a  manufacturing  corporation 
which  haa  been  defectively  organ- 
ised, and  which  has  transacted  busi- 
ness under  such  defective  organiza- 
tion, do  not  thereby  become  part- 
ners, general  or  special,  in  such  busi- 
ness; and  the  records  of  such  sup- 
posed corporation  are  not  admissible 
against  the  members  aa  evidence  of 
any  agreement  or  understanding- 
among  them  as  to  their  own  rights 
and  liabilities  as  members  of  a  part- 
nership, or  of  the  extent  of  author- 
ity given  to  their  general  agent,  as 
agent  of  a  partnership). 

6.  Ward  v.  Brlgham,  127  Mass. 
24.  See  also  Bushnell  v.  Consolidated 
Ice  Mach.  Co.,  138  111.  67,  27  NE  696. 

6.  Heald  V.  Owen,  79  Iowa  28.  44 
NW   210. 

7.  U.  S.— Helsen  v.  C9iurchUI.  20S 
Fed.  368,  126  CCA  78. 

111. — Loverln  v.  McLaughlin,  161 
111.  417,  44  NB  99;  Desplalnes  Safety 
Deposit  Co.  v.  Bour,  192  111.  A.  569; 
Title  Ouaranty,  etc.,  Co.  v.  Turnes. 
182  111.  A.  23;  Gay  v.  Kohlsaat,  80 
111.  A.  178. 

Kan.— Central  Nat.  Bank  v.  Shel- 
don. 86  Kan.  460,  121  P  340;  Walton 
v.  Oliver.  49  Kan.  107,  30  P  172.  33 
AmSR  355. 


For  later  CMSB,  dsvslopinsiits  and  ohaairM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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aceording  to  the  -rule  in  the  particular  jurisdie- 
tion,'  unless  the  other  party  is  estopped  to  deny 
the  existence  of  the  alleged  corporation.* 

[i  212]  B.  Core  of  Defects  or  Failure  to  In- 
ooiporate— 1.  In  OeneraL  There  are  statutes  in 
some  jurisdictions  which  permit  defects  in  the 
fonnation  or  organization  of  a  corporation  to  be 
cored  by  action  of  its  members  or  officers  in  com- 
pliance with  the  provisions  of  the  statute.*** 

[%  213]  2.  Curative  Statutes.  Subject  to  cout 
stitutional  limitations  it  is  also  within  the  power 
of  the  legislature  to  enact  curative  statutes  waiving 
or  otherwise  curing  defects  or  omissions  in  the 
creation  or  organization  of  a  particular  corporation, 
or  of  corporations  of  a  particular  class;  and  this 
may  be  done  either  by  a  general  law  or  by  a  special 
act,    l£    no    constitutional    provision    is  .thereby 


violated."  Notwithstanding  a  constitutional  pro- 
hibition against  the  creation  of  corporation^  by 
special  acts,  curative  acts  which  operate  merely  to 
cure  defects  in  the  organization  of  particular  cor- 
porations which  the  state  has  the  power  to  waive, 
and  which  do  not  operate  to  create  substantially 
new  corporations,  or  to  enlai^e,  or  to  extend  the 
franchises  of  existing  corporations,  are  generally 
held  to  be  constitutional  and  valid." 

[$  214]  S.  LegialatiTe  or  Official  Recognition.  ^ 
Defects  in  the  creation  or  organization  of  a  cor- 
poration may  also,  subject  to  constitutional  limita- 
tions, be  cured  by  a  general  law  or  a  special  act  of 
the  legislature  amending  the  charter,  granting  addi- 
tional powers  or  franchises,  or  otherwise  clearly 
recognizing  the  corporation  as  a  legally  existing 
body.^'     Defects   in  incorporation   are  not  cured. 


Mass. — Montgomery  v.  Forbes,  148 
Mass.    249,    19    NE    342. 

Minn. — Roberts  Mfg.  Co.  v.  Schliolc, 
(2  Minn.   332,   64  NW  S26. 

Mo. — Hurt  V.  Salisbury,  65  Mo.  310; 
Glenn  v.  Bergmann,  20  Mo.  A.  343; 
Rohan  Bros.  Boiler  Mfg.  Co.  v.  Rich- 
mond,  14  Mo.  A.   594. 

N.  Y. — Worthlngton  v.  Grlesser,  7? 
App.  Div.   203,   79   NTS  62. 

Oh.— MedJU  V.  Collier,  16  Oh.  St. 
M;  Bartholomew  v.  Bentley,  1  Oh. 
St  37.  46  AmD  696. 

Or.— Rutherford  v.  Hill.  22  Or.  218, 
29  P  646,  29  AmSR  696,  17   LRA  649. 

Man. — Crajie  v.  LaVole,  22  Man. 
330,  4  DomLR  176,  21  WestLR  313 
(promissory  note  signed  in  the  name 
of  a  proposed  corporation  by  per- 
sons purporting  to  be  the  president 
and  manager). 

LUUU^  Of  pKOOiotasa  see  infra 
{  313. 

8.  Blanchard  v.  Kaull,  44  Cal.  440; 
Fay  V.  Noble.  7  Gush.  (Mass.)  188. 
See  also  Seeberger  v.  McCormick,  178 
III.  404.  63  NB  340  (applying  the 
rule  where  the  olflcers  of  a  national 
bank  which  was  a  d«  Jure  corpora- 
tion executed  a  lease  before  the 
comptroller  of  the  currency  had  au- 
thorized It  to  do  business,  so  that  the 
lease  was  not  binding  on  the  cor- 
poration); Infra  1  314.  And  see  gen- 
erally Agency  {  476  et  seq. 

9.  See  Infra  1  236  et  seq. 

10.  Deltch  V.  Staub,  116  Fed.  309, 
53  CK:A  137;  Geld«rs  v.  State,  164 
Ala.  592,  51  S  232;  State  v.  Collas, 
ISO  Ala.  616,  43  S  190;  Spinning  v. 
Home  Bidg.,  etc.,  Assoc,  26  Oh.  St. 
4S3;  Shields  v.  Clifton  Hill  L^nd  Co., 
94  Term.  123.  28  SW  668,  4S  AmSR 
700,   26    LRA    509. 

[a]  Ib  Alalmna  <1)  it  Is  provided 
by  a  general  law  thai,  where  a  cor- 
poration accidentally  or  inadver- 
tently fails  to  comply  with  the  stat- 
ute in  its  organization.  Its  president 
or  other  chief  executive  ofBcer  may 
supply  the  defect  or  omission  by  fil- 
ing with  the  Judge  of  probate  a 
statement  under  oath  setting  forth 
the  omission  or  .error  and  supplying 
or  correcting  it,  and  that  such  filing 
shall  relate  back  to  the  organization 
of  the  company,  except  as  to  inter- 
vening rights  of  third  persons.  Code 
(1907)  i  3461.  (2)  Under  this  stat- 
ute, where  a  corporation  falls  to 
comply  ^th  the  statute  requiring 
the  certificate  of  incorporation  to  be 
signed  by  the  subscribers  to  the 
capital  stock,  the  defect  is  remedied, 
so  as  to  relate  back,  by  filing  a  state- 
ment under  oath  of  the  presfdent 
that  the  error  was  accidental,  and 
an  instrument  signed  by  each  of  the 
subscribers  to  the  capital  stock  of 
the  company  <  named  in  the  certificata 
of  incorporation  setting  forth  their 
desire  to  supply  the  omission  and  in 
all  respects  to  confirm  the  incorpora- 
tion. Gelders  v.  State,  184  Ala.  692, 
51  S  232.  (3)  A  defect  in  the  name 
of  a  corporation  may  be  cured  under 
this  statute,  although  the  statute  in 
terms  provides  that  such  defect  shall 
render  the  organization  "void."  as 
the  word  is  used  In  the  statute  in  the 
sense  of   voidable   merely.     State   v. 


Colias,  160  Ala.  616,  43  S  190. 

[b]  In  Ohio  It  was  held  that  the 
effect  of  amending,  by  application  to 
the  court  under  the  act  of  March  10. 
1869  (2  Swan  &  C.  p  1172),  a  certifi- 
cate of  Incorporation  acknowledged 
in  the  first  instance  before  the  wr^ag 
officer,  was  to  make  the  association 
a  corporation  de  Jure  from  the  date 
of  its  organization,  both  as  against 
persons  dealing  directly  with  the  as- 
sociation and  as  against  all  others. 
Spinning  v.  Home  BIdg.,  etc,  Assoc, 
26  Oh.  St.  483. 

Amamdmsnts  to  cnza  dsfsota  see 
supra  5  151. 

11.  tJ.  S.— Deltch  V.  Staub,  116 
Fed.   309,   63  CCA  137. 

Ala. — Boykln  v.  State,  96  Ala.  16, 
11  S  86;  Central  Agricultural,  etc, 
Assoc  V.  Alabama  Gold  L.  Ins.  Co., 
70  Ala.  120;  Lockhart  v.  Troy,  48  Ala. 
679. 

Ga. — Brown  v.  Atlanta  R.,  etc,  Co., 
113   Ga.    462.   39   SB   71. 

Ill:— Mitchell  V.  Deeds,  49  111.  416, 
96  AmD  621;  Goodrich  v.  Reynolds, 
31  111.  490,  83  AmD  240;  Illinois 
Grand  Trunk  R.  Co.  v.  Coolc,  29  111. 
237. 

Ind. — Johnson  v.  Wells  County,  107 
Ind.  15,  8  NB  1. 

La. — Shreveport  Tract.  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  119  La.  769,  44 
S  457. 

Mass.— Foster  v.  Essex  Bank,  16 
Mass.  245,  8  AmD  135. 

Minn. — Healey  v.  Steele  Center 
Creamery  Assoc,  116  Minn.  451,  133 
NW  69. 

Miss. — Southern  Coal  Co.  v.  Yazoo 
Ice,  etc,  Co.,  80  S  334. 

N.  T. — Peo.  v.  Newburgh,  etc.. 
Plank  Road  Co.,  86  N.  Y.  1;  Black 
River,  etc.,  R.  Co.  v.  Barnard,  31 
Barb.  258;  Syracuse  City  Bank  v. 
Davis,  16  Barb.  188;  Butler  v;  Palmer, 
1  Hill  324;  Cochran  V.  Van  Surlay,  20 
Wend.  365,  32  AmD  670. 

N.  C. — Claremont  College  v.  Rid- 
dle, 165  N.  C.  211,  81  SE  283. 

Pa. — Hepburn  v.  Curts,  7  Watts 
300,  32  AmD  760. 

Tenn. — Shields  v.  Clifton  Hill  Land 
Co.,  94  Tenn.  123,  28  SW  668,  46  Am 
SR  700,  26  LRA  609. 

See  also  supra  S  74. 

[a]  But  It  Is  not  within  ths 
Iiowsr  of  th*  leglalatare  to  pass  an 
act  in  the  nature  of  a  curative  act, 
but  which  obliges  the  courts  to  con- 
strue and  apply  a  previous  law,  in 
reference  to  past  transactions,  ac- 
cording to  the  legislative  "Judgment; 
the  power  of  Interpreting  and  ap- 
plying the  law  lies  wholly  with  the 
courts.  Lincoln  Bldg.,  etc.,  Assoc. 
V.   Graham,   7   Nebr.  173. 

[b]  Sffsct  of  statute. — A  general 
corporation  law  legalizing  all  cor- 
porations previously  organized  under 
the  laws  of  the  state  whose  certifi- 
cates of  incorporation  contain  the 
matters  made  essential  by  the  chap- 
ter merely  changes  from  a  de  facto 
to  a  de  Jure  corporation  an  associa- 
tion defectively  organized  ijnder  a 
prior  law,  and  such  prior  law  still 
controls  as  to  the  powers  of  the 
corporation  and  Its  offlcers,  directors, 
or   managers,   and   as    to   the   rights 


of  stockholders.  Healey  v.  Steele 
Center  Creamery  Assoc,  116  Minn. 
451,   133    NW    69. 

[c]  No  vested  rlglits  are  dig- 
tiir1>«a  by  thsae  Btatntas. — Southern 
Coal  Co.  v.  .Yazoo  Ice,  etc,  Co., 
(Miss.)    80   S   834. 

12.  Central  Agricultural,  etc.,  As- 
soc. V.  Alabama  Gold  L.  Ins.  Co.,  70 
Ala.  120;  Shields  v.  Clifton  Hill  Land 
Co.,  94  Tenn.  123,  28  SW  668,  45 
AmSR  700,  26  LRA  609;  and  other 
cases  in  preceding  note.  And  see 
Statutes    r36    Cyc    10161. 

13.  U.  S.— Andes- V.  Ely,  158  U.  S. 
312,  15  set  954,  39  L.  ed.  996;  Co- 
manche County  V.  Lewis,  133  IT.  S. 
198,  10  set  286,  33  L.  ed.  604;  Ore- 
gonian  R.  Co.  v.  Oregon  R.,  etc,  Co., 
22  Fed.  245,  10  Sawy.  464  [rev  on 
other  grounds  130  U.  S.  1,  9  SCt  409, 
82  L.  ed.  837];  Western  Union  Tel. 
Co.  v.  Union  Pac.  R.  Co.,  3  .Fed.  721, 
1  McCrary  581;  Kanawha  Coal  Co.  v. 
Kanawha  Coal,  etc..  Co.,  14  F.  Cas. 
No.   7,606,  7  Blatchf.  391. 

Ala.— West  v.  State,  168  Ala.  1,  63 
S  277;  State  v.  Webb,  110  Ala.  214, 
20  S  462;  Boykln  v.  State,  96  Ala. 
16,  11  S  66;  Central  Agricultural, 
etc,  Assoc,  v.  Alabama  Oold  L.  Ins. 
Co^  70  Ala.   120. 

(Jal. — Peo.  v.  Perrln,  66  Cal.  345. 

Colo. — CowoU  V.  Colorado  Springs 
Co.,   3   Colo.    82. 

Conn. — Tilden  v.  Metcalf,  2  Day 
269. 

Ga. — ^McDougald  v.  Bellamy,  18 
Oa  411. 

111.— Snell  v.  Chicago,  133  HI.  )13, 
24  NE  532,  8  LRA  868;  Hudson  v. 
Green  Hill  Seminary  Corp.,  113  III. 
618;  McCartney  v.  Chicago,  etc.,  R. 
Co.,  112  111.  611;  McAuley  v.  Colum- 
bus, etc.,  R.  Co.,  82  111.  348;  Mitchell 
V.  Deeds,  49  111.  416,  95  AmD  621; 
Peo.  V.  Farnham,  36  111.  562;  Illinois 
Grand  Trunk  R.  Co.  v.  Cook,  29  111. 
237;  Rice  v.  Rock  Island,  etc.,  R. 
Co.,  21  111.  93;  Illinois  River  R.  Co. 
V.  Zimmer,  20  III.  649;  Jameson  v. 
Peo.,  18  111.  257,  63  AmD  304. 

Kan. — State  v.  Stevens,  21  Kan. 
210;  State  V.  Pawnee  County,  12 
Kan.  426. 

La. — Shreveport  Tract.  Co.  v.  Kan-  * 
sas  City,  etc.,  R.  Co.,  119  La.  759,  44 
S  457. 

Md. — Munich  Re-Insurance  Co.  v. 
United  Surety  Co.,  113  Mdf  20O,  77 
A  579;  Koch  v.  North  Ave.  R.  Co., 
76  Md.  222,  23  A  463,  16  LRA  877; 
Basshor  v.  Dressel,  34  Md.  603. 

Mich. — Peo.  v.  Detroit,  etc,  R.  Co., 
157  MMch.  144,  121  NW  814;  Atty.- 
Gen.  V.  Joy,  66  Mich.  94,  20  NW  806; 
Atty.-Gen.v.  Hanchett,  42  Mich.  436, 
4  NW  182. 

Mo.— State  V.  Roach,  267  Mo.  300, 
184  SW  969;  State  v.  Lincoln  Trust 
Co.,  144  Mo.  662,  4B  SW  593;  Atlan- 
tic, etc.,  R.  Co.  v.  St.  Louis,  66  Mo. 
228;  St.  Louis  R.  Co.  v.  Northwestern 
St.  Louis  R.  C3o.,  2  Mo.  A.  69  [rev 
on   other   grounds    69    Mo.    65], 

N.  H. — State  v.  Fourth  New  Hamp- 
shire Turnp.  Road,  15  N.  H.  162,  41 
AmD    690. 

N.  J. — Morris,  etc.,  R.  Co.  v.  Hud- 
son Tunnel  R.  Co.,  38  N.  J.  L.  648)  r> 

N.  Y.— Riker  v.  Cornwell,  113  N.  mi 
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hovever,  in  the  absence  of  legislative  anthority,  by 
recognition  of  the  association  as  a  legal  corporation 
by  a  municipality,**  by  a  cour't,"  or  by  public  offl- 
cera," 

[(  215]  0.  De  Facto  Oorporations— 1.  Distinc- 
tion between  De  Jure  and  De  Facto  Oorporations. 
A  corporation  may  exist  in  fact  without  being 
l^ally  constituted.  Such  a  corporation  is  called  a 
corporation  de  facto,  as  distinguished  from  a  corpo- 
ration de  jure."  A  corporation  de  jure  is  a  corpo- 
ration which  is  in  all  respects  legal;  a  body  which 
has  a  right  to  corporate  existence,  and  to  exercise 
eorporate  powers,  of  which  it  cannot  be  deprived, 
even  by  the  state  in  a  direct  proceeding,  contrary 
to  the  terms  of  its  charter."  A  de  facto  corpora- 
tion, on  the  other  hand,  is  an  association  which 
actually  exists  for  all  practical  purposes  as  a  cor- 
porate body,  but  which,  because  of  failure  to  com- 
ply with  some  provision  of  the  law,  has  no  legal 
.right  to  corporate  existence  as  against  a  direct  at- 


iaek  by  the  state.  It  may  be  ousted  in  a  direct 
proceeding  brought  by  the  state  for  that  purpose, 
but  with  a  few  exceptions  which  will  be  explained 
later  it  has  a  corporate  existence  even  as  a^^ainst  the 
state  on  a  collateral  attack,  and  as  against  indi- 
viduals and  other  corporations,  whether  they  attack 
its  right  to  corporate  exiatenee  collaterally  or 
directly." 

[i  216]  2.  Eilect  of  De  Facto  Ooiponto  Exist- 
ence— a.  In  OeneraL  The  general  rule,  supported 
by  an  almost  unanimous  consensus  of  judicial 
opinion,  and  sometimes  expressly  declared  by  stat- 
ute, is  that  the  legality  of  the  existence  of  a  de 
faeto  corporation^  can  be  questioned  only  by  the 
state  in  a  direct  proceeding,  and  cannot  be  col- 
laterally attacked  or  litigated  in  actions  or  pro- 
ceedings between  private  individuals  or  other  cor- 
porations or  between  them  and  the  alleged  corpo- 
.  ration  itself." 

Reason  for  doctrine.    The  doctrine  in  relation  to 


115.  20  NB  802;  White  v.  Robs.  4 
Abb.  Dec.  689,  16  AbbPr  66;  Smith 
V.  Havena  Relief  Fund  Soc,  118  App. 
Dlv.  678,  103  NYS  770  [alt  190  N.  Y. 
667  mein,  83  NE  1132  mem];  Black 
River,  etc.,  R.  Co.  v.  Barnard,  SI 
Barb.  268;  White  v.  Coventry,  29 
Barb.  305;  Smith  v.  Havens  Relief 
Fund  Soc,  44  Misc.  694,  90  NYS  168 
[aft  118  App.  Div.  678,  103  NYS  770 
<afC  190  N.  Y.  667  mem,  83  NB  1132 
mem)];  Peo.  v.  Manhattan  Co.,  9 
Wend.    361. 

N.  C. — Claremont  College  v.  Rid- 
dle, 166  N.  C.  211,  81  SB  283. 

Oh. — Mclntlre  Poor  School  v. 
ZanesvlUe  Canal,  etc.,  Co.,  t  Oh.  203, 
34  AmD  436. 

Pa. — Com.  v.  West  Chester  R.  Co., 
S  Grant  200;  Com,  v.  O'Donnell, 
Brightly  111. 

Tenn. — State  v.  Butler,  86  Tenn. 
614,  8  SW  686;  Williams  v.  Union 
Bank,  2  Humphr.  339. 

N.  B.— Albert  Brlclc  etc.,  Oow  v. 
Nelson,   27  N.  B.  276. 

See  also  supra  }  74. 

Compare  Atty.-Qen.  v.  Chicago, 
etc.,  R.  Co.,  36  Wis.  42S  (holding  that 
the  rule  that  legislative  recognition 
In  a  subsequent  statute  of  a  corpora- 
tion de  facto  will  cure  irregularities 
In  its  organization  does  not  apply, 
where  there  was  no  organisation  at 
the  time  of  the  subsequent  statute). 

[a]  AppUcatloBS  of  mla. — ( 1 )  When 
a  legislature  has  full  power  to  cre- 
ate corporations,  its  act  recognizing 
as  valid  a  de  facto  corporation, 
whether  private  or  municipal,  oper- 
ates to  cure  all  defects  in  steps  lead- 
ing up  to  the  organization,  and  makes 
a  de  Jure  corporation  out  of  what 
was  before  only  de  facto.  There  must 
be  a  de  facto  corporation  on  which 
this  recognition  may  act.  Comanche 
County  V.  Lewis,  133  U.  B.  198,  10 
set  286,  33  L.  ed.  604.  (2)  A  stat- 
ute Recognizing  a  corporation  as  le- 
gally existing  is  sufficient  to  prove 
it  a  corporation  de  facto,  altiiou^ 
the  recognizing  statute  itself  is  un- 
constitutional. Hudson  V.  Oreen 
HIU  Seminary  Corp.,  118  HI.  «18. 
(8)  A  plain  recognition  by  the  crown. 
In  a  royal  charter,  of  the  existence 
of  a  corporation,  confers  the  fran- 
chise if  it  did  not  previously  exist. 
Society  for  Propagation  of  Gospel  v. 
Pawlet,  4  Pet.  (V.  S.)  480,  7  L.  ed. 
927. 

14.  Atty.-Gen.  v.  Hanchett,  42 
Mich.  436,  4  NW  182  (holding  that 
the  fact  that  a  water  company, 
which  it  had  been  attempted  to  in- 
corporate under  Comp.  L,.  {  3366, 
authorizing  the  same,  "whenever  the 
common  council  of  any.  city  .  .  . 
shall,  by  resolution,  declare  that  It  Is 
expedient  to  have  constructed  works" 
to  supply  the  city  with  water,  had 
been  recognized  by  the  city  as  an 
existing  corporation,  could  not  estop 
the  state  from  instituting  quo  war- 


ranto proceedings  against  such  com- 
pany). 

16.  Peo.  V.  Rensselaer  Ins.  Co..  38 
Barb.  (N.  Y.)  323  (holding  that  the 
appointment  by  the  court  of  a  re- 
ceiver of  an  Insurance  company,  and 
consequent  partial  control,  by  the 
court,  of  the  funds  and  affairs  of  the 
company,  was  not  a  rscognltlon  of 
the  due  incorporation  of  the  com- 
pany). 

16.  Peo.  ▼.  Rensselaer  Ins.  Co., 
38  Barb.  (N.  Y.)  323;  Kinston,  etc., 
R.  Co.  V.  Stroud,  132  N.  C.  413,  43 
SB  913. 

17.  See  cases  infra  this  and  fol- 
lowing sections. 

[a]  "This  phzase  [de  faoto]  Is 
used  to  characterize  an  officer,  a  gov- 
ernment, a  past  action,  or  a  state  of 
affairs  which  exists  actually  and 
must  be  accepted  for  all  practical 
purposes,  but  which  is  illegal  or  il- 
legitimate. In  this  sense  it  is  the 
contrary  of  'de  Jure.' "  Black  I>.  D. 
"De  Facto." 

18.  Ala.— Floyd  V.  SUte,  177  Ala. 
169,   69   S   280. 

Cal. — Jaques  v.  Yuba  County,  24 
Cal.  A.  381.  141  P  404. 

Conn. — Mackay  v.  New  York,  etc., 
R.  Co.,  82  Conn.  73,  72  A  683,  24  LRA 
NS   768. 

Ga. — Brown  v.  Atlanta  R.,  etc.,  Co., 

113  Ga.  462.  39  SE  71. 

Mich. — International  Harvester  Co. 
v.  Baton  Cir.  Judge,  163  Mich.  65,  127 
NW  695,  30  LRANS  680,  AnnCas 
1912A    1022. 

Nebr. — Capps  v.  Hastings  Pros- 
pecting, Co..  40  Nebr.  470,  68  NW  966, 
42  Am^R  677,  24  L.RA  269. 

N.  Y. — Bradley  Fertilizer  Co.  v. 
South  Pub.  Co.,  4  Misc.  172,  23  NTS 
676. 

Or. — ^Alder  Slope  Ditch  Co.  v. 
Moonshine   Ditch   Co.,    176   P  693. 

W.  Va. — Flatwoods  Dist.  Bd.  of 
Bducation  v.  Berry,  62  W.  Va.  433, 
441,  69  SB  169.  126  AmSR  976  [cit 
Cyc]. 

Slreot  attaok  by  steta  a,ee  infra 
t  281. 

19.  Ark. — Midland  Bank  v.  Harris, 

114  Ark.    344,    170    SW    67,    AnnCas 
igi6B  1265. 

Cal. — Peo.  v.  La  Rue,  67  <:!al.  626, 
8  P  84. 

Conn. — Mackay  v.  New  York,  etc., 
R.  Co.,  82  Conn.  78,  72  A  683,  24 
LRANS    768. 

Ga. — Brown  v.  Atlanta  R.,  etc., 
Co.,   113  Qa.   462,   39   SB  71. 

111.— Marshall  v.  Keach.  227  111.86, 
81  NB  29,  118  AmSR  247,  10  AnnCas 
164;  Gunderson  v.  Illinois  Trust,  etc.. 
Bank,  199  111.  422.  66  NB  826  [aft  100 
111.  A.  461]. 

Ind.— North  v.  State,  107  Ind.  866, 
8  NB  159;  Hasselman  v.  U.  S.  Mortg. 
Co.,  97  Ind.  366;  Heaston  v.  Cincin- 
nati, etc.,  R.  Co.,  16  Ind.  276,  79  AraD 
430. 

Minn. — Finnegan  v.  Noerenberg,  62 


Minn.  239.  SS  NW  1160.  38  AmSR 
662,  18  LRA  778. 

N.  Y. — Bradley  Fertilizer  Co.  v. 
South  Pub.  CO.,  4  Misc.  172,  28  NYS 
676. 

N.  C. — ^Pocahontas  Fuel  Co.  v.  Tar- 
boro  CN>tton  Factory,  174  N.  C.  246, 
93  SE  790,  791;  Wood  V.  Staton.  174 
N.  C.  24^.  93  SB  794. 

Or. — Alder  Slope  Ditch  Co.  v. 
Moonshine  Ditch  Co.,   176  P  693. 

Pa.— In  ce  GIbb,  157  Pa.  69,  27  A 
388.   22  LRA  276. 

W.  Va. — Flatwoods  Dist.  Bd.  of 
Bducation  v.  Berry,  62  W.  Va.  43S. 
441.  69  SE  169,  126  AmSR  976  [cIt 
Cyc]. 

What  ooaatttates  a  d*  faoto  cor- 
poration see  Infra  {  223  et  seq. 

[a]  Statements  of  dlMinotlon. — 
(1)  "A  corporation  de  Jure  Is  one 
whose  right  to  exercise  a  corporate 
function  would  prove  Invulnerable  if 
assailed  by  the  state  in  a  quo  war- 
ranto proceeding;  a  Corporation  de 
facto,  one  where  there  is  a  charter 
or  some  law  under  which  a  corpora- 
tion with  the  powers  assumed  might 
lawfully  be  created,  and  a  user  of 
the-  rights  claimed  to  be  conferred  .by 
such  charter  or  law,  or  where  there 
has  been  a  bona  fide  attempt  to  or- 
ganize 'a  corporation  under  the  char- 
ter or  an  enabling  statute."  Flat- 
woods  Dist.  Bd.  of  Bducation  v. 
Berry,  62  WJ  Va.  438.  441,  69  SE  169, 
126  AmSR  976  [cit  Cyc].  (2)  A  cor- 
poration de  facto  is  "not  a  corpora- 
tion legally  constituted,  but  a  corpo- 
ration organized  and  operated  under 
color  of  the  law."  American  Salt 
Co.  V.  Heldenheimer,  80  Tex.  344,  348. 
16  SW  1038,  26  AmSR  743. 

30i  Vliat  oonstltntes  a  de  faoto 
eotpontte  existence  wltUn  tlia  ml* 
see  infra  t   223  et  seq. 

ai.  U.  S. — Shapleigh  v.  San  An- 
gelo,  167  U.  B.  646,  17  SCt  957,  42 
L.  ed.  310;  Dallas  County  v.  Huide- 
koper,  164  U.  S.  664,  14  SCt  1190,  26 
L.  ed.  974;  Baltimore,  etc.,  R.  Co.  v. 
Fifth  Baptist  Church.  137  U.  S.  668, 
11  SCt  186,  34  L.  ed.  784:  WTiltney  v. 
Wyman,  101  U.  S.  392.  26  L.  ed.  105O; 
Miicon  County  v.  Shores,  97  U.  S.  272, 
24  L.  ed.  889:  Douglas  County  -v. 
Bolles,  94  U.  S.  104.  24  L.  ed.  48; 
Frost  V.  Froatburg  Coal  Co.,  24  How. 
278,  16  L.  ed.  637;  Kardo  Co.  v.  Ad- 
ams, 231  Fed.  960,  146  CCA  146 
[rev  222  Fed.  9671;  Utah  Ught,  etc. 
Co.  v.  U.  S.,  230  Fed.  843,  144 
CCA  485;  Allen  v.  Rhodes,  230  Fed. 
321,  144  CCA  463;  In  re  Cordova 
Shop,  216  Fed.  818;  In  re  Kelley,  215 
Fed.  166;  In  re  Jackson  Brick,  etc., 
Co.,  189  Fed.  636;  Harrison  v.  Phila- 
delphia Contrlbutlonshlp  tor  Insur- 
ance, etc.,  171  Fed.  178  [aft  176  Fed. 
323,  99  CCA  613  (certiorari  den  217 
U.  S.  603,  30  SCt  693.  64  L.  ed.  898)]; 
Elgin  Nat.  Watch  C<j.  v.  Loveland, 
132  Fed.  41  [app  dlsm  138  Fed.  1021 
mem,  66  CCA  680  mem];  Old  Colony 
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Trust  Co.  V.  Wichita,  123  Fed.  762 
[mod  on  oUi«r  grounds  132  Fed.  641, 
6C  CCA  !»];  Armour  v.  Bement,  123 
Fed.  56,  62  CCA  142;  Ryland  v.  Hol- 
llnger,  117  Fed.  216,  54  CCA  248; 
Davis  V.  Stevens,  104  Fed.  235  (Mon- 
tana statute  declaratory  of  the  above 
rule);  Andrews  v.  National  Fdy.,  etc.. 
Works.  77  Fed.  774,  23  CCA  4B4.  36 
LRA  163  [den  reh  In  76  Fed.  166,  22 
CCA  110,  36  LRA  139];  American 
Cable  R.  Co.  v.  New  York.  68  Fed. 
227  [rev  on  other  grrounds  70  Fed. 
85J.  17  CCA  467];  Ashley  v.  Preaque 
lsl«  County,  60  Fed.  66,  8  CCA  456; 
Southern  Pac.  R.  Co.  v.  Orton,  32 
F«d.  457;  Llpplncott  v.  Shaw  Car- 
riage Co.,  25  Fed.  577;  Hyde  v.  Doe, 
12  P.  Cas.  No.  6,969,  4  Sawy.  133; 
U.  S.  V.  WUllama,  28  F.  Caa.  No.  16,- 
713, -6  Cranch  C.  C.  62;  Vermont  y. 
Society  for  Propagation,  etc.,  28  F. 
Cas.  No.  16,919,  1  Paine  662. 

Ala. — Fidelity  Mortg.,  etc,  Co.  v. 
Dsbberly.  (Ala.)  73  S  911,  913  [clt 
Cyc];  Rudolph  v.  Ely  ton.  161  Ala. 
125,  50  S  80;  Central  of  Qeorgia  R. 
Co.  V.  Union  Springs,  etc.,  R.  Co.,  144 
Ala.  639,  39  S  473,  2  L.RAN3  144- 
Owensboro  Wagon  Co.  v.  Bliss,  132 
Ala.  263,  31  S  81,  90  ./ilmSR  807;  Har. 
ris  v.  Gateway  Land  Co.,  128  Ala. 
152,  2»  S  611:  Bibb  v.  Hall,  101  Ala. 
n,  14  S  98;  Snlder's  Sons'  Co.  v. 
Troy,  91  Ala.  224,  8  S  668,  24  AmSR 
887,  11  LRA  516;  Merchants,  etc.. 
Line  V.  Waganer,  71  Ala.  681;  Cen- 
tral Agricultural,  etc.,  Assoc,  v.  Ala- 
bama Gold  L.  Ins.  Co.,  10  Ala.  120; 
Lehman  v.  Warner,  61  Ala.  455;  Geor- 
gia Importing,  etc.,  Co.  v.  Locke,  60 
Ala.  132;  Eudglns  v.  State,  46  Ala. 
208;  Harris  v.  Nesbit,  24  Ala.  398; 
Duke  V.  Cahawba  Nav.  Co.,  10  Ala. 
82,  44  AmD  472,  16  Ala.  872;  Selma, 
etc  R.  Co.  V.  Tipton,  5  Ala.  787,  89 
AmD  344. 

Ark. — Arlington  Hotel  Co.  ▼.  Rec- 
tor, 124  Ark.  90,  186  SW  622;  Mid- 
land Bank  v.  Harris,  114  Ark.  344. 
176  8W  67,  AnnCas.l916B  1266;  Jones 
T.  Dodge,  97  Ark.  248,  133  SW  828, 
LRA1915A  472;  Whipple  v.  Tux- 
worth,  81  Ark.  391,  399,  99  SW  86 
Icit  Cyc]-  Searcy  v.  Yamell,  47  Ark. 
289,  1  SW  319;  Nl^meyer  v.  Little 
Rock  Junction  R.  Co.,  43  Ark.  Ill; 
West  V.  Carolina  L.  Ins.  Co.,  81  Ark. 
478;  Mississippi,  etc.,  R.  Co.  v.  Cross, 
20  Ark.  443;  Hammett  v.  Little  Rock, 
etc.,  R.  Co..  20  Ark.  204. 

Cal. — McCann  v.  Children's  Home 
Soc,  176  Cal.  359,  168  P  365;  Vallejo, 
etc,  R.  Co.  V.  Reed  Orchard  Co.,  169 
Cal.  646,  147  P  238;  McKee  v.  Title 
Ina,  etc.,  Co.,  159  Cal.  206,  113  P  140; 
Robinson  v.  Blood,  161  CaL  504,  91 
P  258;  Wall  V.  Mines,  130  Cal.  27,  62 
P  386;  Peo.  V.  Linda  Vista  Irr.  Diet., 
128  Cal.  477,  61  P  86;  Los  Angeles 
Holiness  Band  v.  Spires,  126  Cal. 
641.  58  P  1049;  Peo.  v.  Leonard,  106 
Cal.  202,  S»  P  617  (citing  the  code); 
Peo.  V.  Monteclto  Water  Co.,  97  CaL 
278,  32  P  238,  S3  AmSR  172'  San 
Jos«  First  Baptist  Church  v.  Bran- 
bam,  90  CaL  22.  27  P  60;  Golden 
Gate  Mill,  etc..  Co.  v.  Joshua  Hendy 
Mach.  Works,  82  Cal.  184,  23  P  45; 
Peo.  V.  La  Rue,  67  Cal.  526.  8  P  84; 
Bakersfleld  Town  Hall  Assoc.  V. 
Cheater,  65  C^l.  99;  Stockton,  etc., 
Oravpl  Road  Co.  v.  Stockton,  etc.,  R. 
Co.,  45  Cal.  680;  Paciflc  Bank  v.  De 
Ro.  37  CaL  538;  Rondell  v.  Fay,  32 
Cal  254;  Dannebroge  Gold  Quart! 
Mln.  Co.  V.  Aliment,  26  Cal.  286: 
Spring  Valley  Water  Works  v.  San 
Pranclsco,  22  Cal.  434;  Mokelumne 
Hill  CanaL  etc.,  Co.  v.  Woodbury,  14 
Cal.  424.  73  AmD  658;  Jaques  v. 
Tuba  County,  24  Cal.  A.  381,  141  P 
404;  Creditors'  Union  v.  Lundy,  16 
Cal.  A.  567.  117  P  624. 
_Colo. — Woods  Gold  Min.  Co.  v. 
Royaton.  46  Colo.  191,  103  P  291: 
Union  Pac.  R.  Co.  v,  Colorado  Postal 
Tel.  Cable  Co.,  30  Colo.  138,  69  P  564. 
87  AmSR  106;  Jones  v.  Aspero  Hard- 
ware Co.,  21  Colo.  263,  40  P  457,  62 
AmSR  220,  29  LRA  143;  Grand 
River  Bridge  Co.  v.  Rollins,  18  Colo. 
*■  21  P  897;  Duggan  v.  Colorado 
Mortg.,  etc.,  Co..  11  Colo.  118,  17  P 
105;  Denver  v.  Mullen,  7  Colo.  345, 
8  P  693;   Humphreys   v.   Hooney,   6 
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Colo.  282-  Denver,  etc..  R.  Co.  v. 
Denver  City  R.  Co.,  2  Colo.  678; 
Union  Gold  Mln.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank,  1  Colo.  531;  Crystal 
Park  Co.  v.  Morton,  27  Colo.  A.  74, 
146  P  566. 

Conn; — New  York,  etc.,  R.  Co.  v. 
MotiL  81  Conn.  466,  71  A  563;  New 
Haven  Wire  Co.  Cases,  57  Conn.  362, 
18  A  266.  6  LRA  300;  National 
Pahquloque  Bank  v.  Bethel  First  Nat. 
Bank,  36  Conn.  325,  4  AmR  80  [afT 
14  WalL  (U.  S)  383,  20  L.  ed.  840]; 
Pearce  v.  Olney,  20  Conn.  544;  Kel- 
logg v.  Union  Co.,  12  Conn.  7;  Spen- 
cer V.  Champion,  9  Conn.  686;  Bnneld 
Toll  Bridge  Co.  v.  Connecticut  River 
Co.,   7   Conn.  28. 

Del. — ^Brady  v.  Delaware  Mut.  L. 
Ins.  Co.,  18  DeL  237,  45  A  846;  Wil- 
mington, etc.,  R.  Co.  v.  Downward, 
14  A  720;  Wilmington  v.  Addlcks.  7 
Del.  Ch.  56,  8  DeL  Ch.  810.  48  A  297, 

D.  C— Fields  v.  U.  S.,  27  App.  438. 

Ga, — ^Howard  v.  Long,  142  Ga.  789, 
83  SE  862;  Brown  v.  Atlanta  R.,  etc., 
Co.,  IIS  Ga.  462,  39  SE  71;  McTighe 
V.  Macon  Constr.  Co..  94  Ga.  806,  21 
SE  701,  47  AmSR  153,  32  LRA  208; 
Atlanta  v.  Gate  City  Gas  Light  Co., 
71  Ga.  106;  Pattison  v.  Albany  Bldg., 
etc.,  Assoc,  68  Ga.  873;  Wood  v. 
Coosa,  etc.,  R.  Co.,  82  Ga.  273;  Union 
Branch  R.  Co.  v.  East  Tennessee, 
etc.,  R.  Co.,  14  Ga.  827;  Young  v. 
Harrison.  6  Ga.  130-  Cason.v.  State, 
16  Ga.  A.  820,  86  SE  644;  McRee  v. 
Quitman  Oil  Co.,  16  Ga.  A.  12,  84  SE 
487. 

Ida. — Henry  Gold  Mln.  Co.  v.  Hen- 
ry, 25  Ida.  333,  334,  137  P  623  Celt 
(Srcl:  Falrvlew  Inv.  Co.  v.  Lamber- 
son,  25  Ida.  72.  136  P  606:  Boise  City 
Canal  Co.  v.  PInkham,  1  Ida.  790. 

III. — Terre  Haute,  etc,  R.  Co.  v. 
Robblns,  247  111.  376,  93  NE  398: 
Hossack  V.  Ottawa  Dev.  Assocr,  244 
in.  274.  91  NE  439;  Foster  v.  Hip 
Lung  Ying  Kee,  243  111.  163.  90  NE 
375;  Gillette  v.  Aurora  R.  Co..  228 
lU.  261.  81  NB  1006:  Marshall  v. 
Keach.  227  IlL  35,  81  NE  29,  118 
AmSR  247,  10  AnnCas  164;  Bddle- 
man  v.  Union  County  Tract.,  etc.. 
Co.,  217  IlL  409,  76  NE  610:  Gunder- 
son  V.  Illinois  Trust,  etc..  Bank.  199 
IlL  422,  65  NE  326  [aff  100  III.  A. 
461];  Dubs  V.  Egll.  167  IlL  614.  47 
NE  766;  Cozzens  v.  Chicago  Hy- 
draulic-Presa  Brick  Co..  166  111.  218. 
46  NE  788;  Smith  V.  Mayfleld,  163  IIL 
447,  46  NE  157;  Bushnell  v.  Consoli- 
dated Ice  Mach.  Co..  138  III.  67,  27 
NE  596:  Hudson  v.  Green  Hill  Semi- 
nary Corp.,  113  111.  618;  Peo.  v. 
School  Trustees,  111  IlL  171:  Blake 
V.  Peo.,  109  III.  604;  Louisville,  etc., 
R.  Co.  V.  Shires,  108  IIL  617;  Alder- 
man v.  School  Directors  Dist  No:  6, 
91  IIL  179;  McAuley  v.  Columbia, 
etc.,  R.  Co.,  83  111.  348;  Cincinnati, 
etc,  R.  Co.  V.  Danville,  etc.,  R.  Co., 
76  111.  113;  Thompson  v.  Candor,  60 
III.  244:  Mitchell  v.  Deeds,  49  111.  416, 
95  AmD  621;  Baker  v.  Backus,  32  IIL 
79;  Goodrich  v.  Reynolds.  81  111.  490, 
83  AmD  240;  Tarbell  v.  Pase.  24  lU. 
46;  Mendota  v.  Thompson,  20  111.  197; 
Williams  V.  State  Bank.  6  111.  667; 
Woodlawn  Social  Entertainment  As- 
soc V.  Anderson,  187  111.  A.  507;  In 
re  King,  186  111.  A.  24  [ait  267  111. 
664,  108  NE  681];  Brown  v.  Mellck, 
186  111.  A.  2;  Trapp  v.  St.  John's 
Baptist  Church,  174  111.  A.  218; 
Henssler  v.  A.  G.  Wlese  Drug  Co., 
188  111.  A.  539;  Terry  v.  Chicago 
Packing,  etc.  Co.,  106  111.  A.  668; 
Lincoln  Park  Chapter  No.  177  R.  A. 
M.  v.  Swatek,  106  111.  A.  604  [aff  204 
IIL  228,  68  NE  429];  Jollet  v. 
Frances,  86  111.  A.  243;  Concord 
Apartment  House  Co.  v.  Alaska  Re- 
frigerator Co.,  78  111.  A.  682;  Singer, 
etc..  Stone  Co.  v.  Hutchison,  72  111. 
A.  866  [rev  on  other  grounds  176  111. 
48,  61  NE  622]. 

Ind. —  Louisville,  etc, '  R.  Co.  ▼. 
Western  Union  Tel.  Co.,  110  NE  70, 
184  Ind.  531,  111  NE  802,  AnnCas 
1917C  828;  Jennings  v.  Dark.  175  Ind. 
332,  92  NE  778;  Clark  v.  American 
Cannel  Coal  Co.,  165  Ind.  213,  73  NE 
1083,  112  AmSR  217;  Boyd  v.  Logans- 
port,  etc..  Tract.  Co.,  161  Ind.  587.  69 
NE  398;  Marion  Bond  Co.  v.  Mexican 
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Coffee,  etc..  Co.,  160  Ind.  668,  66  NE 
748;  Doty  v.  Patterson.  166  Ind.  60. 
56  NE  668;  Williams  v.  Citizens'  R. 
Co.,  ISO  Ind.  71,  29  NE  408,  30  AmSR 
201,  15  LRA  64;  Crowder  v.  Sullivan, 
128  Ind.  486,  28  NE  94,  13  LRA  647: 
North  V.  State,  107  Ind.  356,  8  NB 
159;  Hasselman  v.  U.  S.  Mortgage 
Co.,  97  Ind.  365;  Williamson  v. 
Kckomo  Bldg.,  etc.  Fund  Assoc,  89 
Ind.  389;  Hon  v.  SUte,  89  Ind.  249; 
Baker  v.  Neff,  73  Ind.  88;  White  v. 
State,  69  Ind.  273;  Aurora,  etc.,  R. 
Co.  V.  Lawrenceburgh,  66  Ind.  80; 
Brookville,  etc..  Tump.  Co.  v.  Me- 
Carty,  8  Ind  392,  65  AmD  768;  John 
V.  Farmers',  etc,  Bank,  2  Blackf.  367,  . 
20  AmD  119;  Cleveland,  etc,  R.  Co. 
V.  Feight.  41  Ind.  A  416,  84  NE  15; 
Clark  V.  American  (flannel  Coal  Co., 
36  Ind.  A  65,  73  NE  727;  Huntington 
Mfg.  Co.  V.  Schofleld,  28  Ind.  A.  95, 
62  NE  106;  Indiana  Bond  (3o.  V.  Ogle, 
22  Ind.  A  693,  54  NE  407.  72  AmSR 
826. 

Ind.  T. — Western  Inv.  Co.  v.  Davis, 
7  Ind.  T.  152,  104  SW  573,  15  AnnCas 
1134. 

Iowa. —  Trotttman  v.  Council  Bluffs 
St.  Fair,  etc.,  Co.,  142  lowii  140,  180 
NW  730;  Seaton  v.  Grimm,  110  Iowa' 
145,  81  NW  225. 

Kan. —  Root  v.  Wear,  98  Kan.  234, 
157  P  1181;  Murdock  v.  Lamb,  92 
Kan.  857,  l42  P  961;  Harris  v.  Inde- 
pendence Gas  Co.,  76  Kan.  760,  754, 
92  P  1123,  18  LRANS  1171  [quot 
Cyo];  Walton  v.  Oliver,  49  Kan.  107, 
30  Pac.  172i  83  XmSR  356:  MatUr  of 
Short.  47  Kan.  260,  27  P  1006; 
Mendenhall  v.  Burton,  42  Kan.  670, 
22  P  568:  Chicago,  etc,  R.  Co.  v. 
Stafford  County,  86  Kan.  121,  12  P 
593;  MoCune  Min.  Co.  v.  Adams,  35 
Kan.  198,  10  P  468;  Reisner  v.  Strong, 
24  Kan.  410;  Pape  v.  Capitol  Banfi, 
20  Kan.   440,   27  AmR  188. 

Ky. — Hamburg-Bremen  P.  Ins.  Co. 
v.  Ohio  Valley  Dry  Goods  Co.,  160 
Ky.  252,  169  SW  724,  AnnCasl916B 
944;  Color  OlLi  etc..  Co.  v.  FranzeU, 
128  Ky.  716,  109  SW  328,  83  KyL  98, 
36  LRANS  466;  Cumberla'nd  Tel.,  etc, 
CSy.  v^  Louisville  Home  Tel.  Co.,  114 
Ky.  *92,  72  SW  4,  24  KyL  1676: 
Walton  V.  Riley,  86  Ky.  413,  »  SW 
606,  9  KyL  29;  Gill  v.  Kentucky,  eto.. 
Gold,  etc..  Mln.  Co.,  7  Bush  686; 
Wight  V.  Shelby  R.  Co.,  16  B.  Mon.  4. 
68  AmD  622;  Oalliopolis  Bank  v. 
Trimble.  6  B.  Mon.  699;  Hughes  v. 
Somerset  Bank,  6  Lltt.  46. 

La. — ^New  Iberia  Sugar  Oo.  v.  La- 
garde,  130  La.  387,  894,  58  S  16  [oit 
Qyc] ;  Bond  v.  Scott  Lumber  Co..  128 
La.  818,  66  8  468;  Leader  Realty  Co. 
V.  Lakevlew  Land  Co.,  127  La.  1069. 
64  S  360  (by  statute);  Weil  v.  Leo- 
pold Well  Bldg..  etc.,  Co.,  126  La. 
988,  53  S  66;  Louisiana  Nat.  Bank  v. 
Henderson.  116  La.  413,  40  S  779; 
State  V.  Fagan,  22  La.  Ann.  545; 
Atchafala:^a  Bank  v.  Dawson,  IX  La. 
497;  Ozone  Lumber  Co.  Ltd.  v.  King, 
7  La.  A.  (Orleans)  601  (under  acta 
[1904]  No  78  J  2):  Ellerman  v.  Ridg- 
ley.  2  La.  A.  (Orleans)  287;  Globe 
Realty  Co.  Ltd.  v.  Cotonlo,  2  La.  A. 
(Orleans)   106. 

Me. — ^Taylor  v.  Portsmouth,  etc,  R. 
Co.,  91  He.  198,  39  A  560.  64  AmSR 
216;  McClinch  v.  Sturgis,  72  Me.  288: 
Cobper  V.  C^lrtis,  80  Me.  488;  Penob- 
scot Boom  Corp  v.  Lamson,  1<  Me. 
224.  83  AmD  656. 

Md. — Keene  v.  Van  Reuth,  48  Md. 
184;  Laflln,  etc.,  Powder  Co.  v.  Slns- 
heimer,  46  Md.  816;  Lord  v.  Essex 
Bldg.  Assoc,  37  Md.  320;  Taggart  v. 
Western  Maryland  R.  Co.,  24  Md.  663. 
89  AmD  760;  Planters'  Bank  v.  Alex- 
andria Bank,  10  GUI  &  J.  346;  State 
University  v.  Williams,  9  QUI  &  J. 
366,  81  AmD  72;  Chesapeake,  etc.. 
Canal  Co.  v.  Baltimore,  etc,  'R.  Co., 
4  Gill  &  J.  1;  Hamilton  v.  Annapolis. 
etc..  R.  Co.,  1  Md.  Ch.  107. 

Mass. — Chase's  Patent  El.  C!d.  v. 
Boston  Tow-Boat  Co.,  156  Mass.  211, 
29  NE  470.  9  LRA  339;  Boston  Glass 
Manufactory  v.  Langdon,  24  Pick.  49, 
35  AmD  292-  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  344;  Chester 
Glass  Co.  V.  Dewey,  16  Mass.  94.  8 
AmD  128;  Com.  v.  Union  F.  &  M.  Ins. 
Co.,  6  Mass.  230,  4  AmD  60. 

Mich. — ^Newcomb-Endicott 
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Fee,  167  Mich.  574,  13S  NW  640; 
International  Harvester  Co.  v.  Baton 
Cir.  Judge,  163  Mich.  65,  67,  127 
NW  69B,  30  LRANS  B80.  AnnCas 
1912A  1022  [quot  Cyc];  Besson  v. 
Crapo  Toll-Road  Co.,  150  Mich.  655, 
114  NW  924;  Bridge  St.,  etc.,  Gravel- 
Road  Co.  V.  Hogadone,  160  Mich. 
638,  114  NW  917;  Wyandotte  Elec- 
trlc-Llgrht  Co.  V.  Wyandotte,  124 
Mich.  43,  82  NW  821;  Canal  St. 
Oravel-Road  Co.  v.  Paas,  95  Mich. 
372,  64  NW  907;  Nichols  v.  Ann 
Arbor,  etc.,  R.  Co.,  87  Mich.  361. 
49  NW  638,  18  L.RA  371;  Toledo,  etc., 
R.  Co.  v.  Johnson,  55  Mich.  466,  21 
■NW  888;  Toledo,  etc.,  R.  Co.  v.  John- 
son, 49  Mich.  148,  13  NW  492;  WHcox 
V.  Toledo,  etc.,  R.  Co.,  43  Mich.  684, 
6  NW  1003;  Grand  Rapids  Bridge 
Co.  v.  Prange,  36  Mich.  400,  24  AmR 
686;  Clement  v.  Everest,  29  Mich.  19; 
Swartwout  v.  Michigan  Air  Line  R. 
Co.,  24  Mich.  389;  Montgomery  v. 
Merrill,  18  Mich.  338;  Cahill  v.  Kala- 
mazoo Mut.  Ins.  Co.,  2  Dougl.  124,  43 
AmD  457. 

Minn. — Duluth  First  Presb.  Church 
y.  U.  S.  Fidelity,  etc.,  Co.,  133  Minn. 
429,    168    NW    709;    Berman    v.    Coa- 

frove,  96  Minn.  363,  104  NW  634; 
erman  v.  State  Agricultural  Soc., 
93  Minn.  125,  100  NW  732;  Richards 
V.  Minnesota  Sav.  BaJik,  75.  Minn.  196, 
77  NW  822;  Johnson  v.  Okerstrom, 
70  Minn.  303,  73  NW  147;  East  Nor- 
way Lake  Church  v.  Frolslie,  37 
Minn.  447,  16  NW  260k 

Miss. — ^Dorr  y.  Yazoo-Mississippi 
Delta  Levee  Comrs.,  28  S  938;  Bohan- 
non  v.  Binns,  31  Miss.  366:  Grand 
Gulf  Bank  v.  Archer,  16  Miss.  151; 
Bayless  v.  Orne,  Freem.  161. 

Mo. — Meramec  Spring  Park  Co.  v. 
Gibson,  268  Mo.  394,  188  SW  179; 
SUte  V.  Miner,  233  Mo.  312,  135  SW 
483;  Boatmen's  Bank  v.  OlUesple,  209 
Mo.  217,  108  SW  74;  Webb  v.  Rocke- 
feller. 195  Mo.  67,  93  SW  772,  6 
LRANS  872;  Deadwood  First  Nat. 
Bank  v.  Rockefeller.  195  Mo.  16,  93 
SW  761-  School  Dist.  No.  36  y. 
Hodgin,  180  Mo.  70,  79  SW  148;  Cren- 
shaw V.  UUman.  118  Mo.  633,  20  SW 
1077;  Finch  v.  Ullman,  105  Mo.  266, 
16  SW  863,  24  AmSR  883;  Keith,  etc.. 
Coal  Co.  v.  Bingham.  97  Mo.  196,  10 
SW  32:  Oranby  Min.,  etc.,  Co.  v. 
Richards,  96  Mo.  106,  8  SW  246;  Has- 
kell V.  Worthlngton,  94  Mo.  560,  7 
SW  481;  Frederlcktown  v.  Fox,  84 
Mo.  59;  Catholic  Church  v.  Tobbeln. 
82  Mo.  418;  St.  Louis  v.  Shields,  62 
Mo.  247;  Smith  y.  Clark  County,  64 
Mo.  58;  State  Bank  v.  SnelUng,  36 
Mo.  190;  State  Bank  y.  Merchants' 
Bank,  10  Mo.  123;  O'Kell  y.  Charaa 
Valley  Lands,  etc.,  Co.,  181  Mo.  A. 
466,  168  SW  887;  Cayuga  County  Nat. 
Bank  y.  Dunklin,  29  Mo.  A.  442; 
Staunton  Copper  Min.  Co.  y.  Thur- 
mond, 7  Mo.  A.  687. 

Mont. — Barnes  v.  Smith,  48  Mont. 
309,    137   P  641. 

Nebr.— Gilllgan  y.  John  Ollligan 
Co.,  94  Nebr.  437,  148  NW  467;  Liv- 
ingston Loan,  etc,  Assoc,  v.  Drum- 
mond.  49  Nebr.  200,  68  NW  376  (un- 
der statute);  Kleckner  v.  Turk,  45 
Nebr.  176,  68  NW  469;  Haas  v.  Bank 
of  Commerce,  41  Nebr.  754,  60  NW 
86;  Lincoln  Bldg.,  etc.,  Assoc,  y. 
Graham,  7  Nebr.  173;  Abbott  v. 
Omaha  Smelting,  etc.,  Co.,  4  Nebr. 
416;  Otoe  County  Fair,  etc..  Park 
Assoc,  y.  Doman,  1  Nebr.  (Unoff.) 
179,  96  NW  327. 

N.  H. — Saunders  v.  Farmer,  62 
N.  H.  672;  Ossipee  Hosiery,  etc.,  Co. 
v.  Canney.  54  N.  H.  295;  Sewall's 
Falls  Bridge  v.  Fisk,  23  N.  H.  171; 
State  v.  Fourth  New  Hampshire 
Turnp.  Road,  15  N.  H.  162,  42  AmD 
690;  Pelrce  v.  Somersworth,  10  N.  H. 
869;   State  v.  Carr,  6  N.  H.  367. 

N.  J. — Belvidere  Water  Co.  y.  Bel- 
vldere,  82  N.  J.  L.  601,  83  A  241; 
Philadelphia,  etc..  Ferry  Co.  y.  Inter- 
city Link  R.  Co.,  73  N.  J.  L.  86.  62  A 
184  [aflt  74  N.  J.  L.  594  mem.  65  A 
1118  mem];  McCarter  v.  Ketcham,  72 
N.  J.  L.  247,  62  A  693;  Keyes  v. 
Smith,  67  N.  J.  L.  190,  61  A  122; 
Mueller  v.  Egg  Harbor,  55  N.  J.  L. 
246,    26    A    89;    Vanneman    v.    Young, 


62  N.  J.  L.  403,  20  A  68;  Stout  v. 
Zulick,  48  N.  J.  L.  599,  7  A  362;  New 
Jersey,  etc.,  R.  Co.  v.  Ijong  Branch, 
39  N.  J.  L.  28;  Union  Water  Co.  v. 
Kean,  62  N.  J.  Eq.  Ill,  27  A  101-6 
[rev  on  other  grounds  52  N.  J.  Eq. 
813,  31  A  282,  46  AmSR  538]:  Bell  V. 
Pennsylvania,  etc.,  R.  Co.,  (Ch.)  10 
A  741;  Jersey  City  Gas  Light  Co.  v. 
Consumers'  Gas  Co.,  40  N.  J.  Eq.  427, 

2  A  922;  Hackensack  Water  Co.  v. 
De  Kay,  36  N.  J.  Eq.  648;  Bell  y. 
Pennsylvania,  etc.,  R.  Co.,  10  N.  J. 
L.  J.  336. 

N.  Y.— Coxe  v.  SUte.  144  N.  Y. 
396,  39  NE  400;  Matter  of  Cutchogue 
Cong.  Church,  131  N.  Y.  1,  30  NB  43; 
Day  y.  Ogdensburgh,  etc.,  R.  Co.,  107 
N.  Y.  129, 13  NB  765;  Chllda  v.  Smith, 
46  N.  Y.  34;  Buffalo,  etc.,  R.  Co.  v. 
Gary,  26  N.  Y.  76;  Buffalo,  etc.,  R. 
Co.  V.  Hatch,  20  N.  Y.  157;  Baton  v. 
Aspinwall,  19  N.  Y.  119;  Stevens  v. 
Episcopal  Church  History  Co.,  140 
App.  Div.  670,  125  NYS  673;  Smith  v. 
Havens  Relief  Fund  Soc,  118  App. 
Div.  678,  103  NYS  770  [afT  190  N.  Y. 
557  mem,  83  NE  1132  mem];  Card  v. 
Moore,  68  App.  Div.  327,  74  NYS  18 
[aff  173  N.  Y.  698  mem,  66  NB  1106 
mem];  Peo.  v.  Ulster,  etc.,  R.  Co., 
58  Hun  266,  12  NYS  303  [aff  128  N.  Y. 
240,  28  NE  635];  Ormsby  v.  Vermont 
Copper  Min.  Co.,  65  Barb.  860  [rev 
on  other  ground  66  N.  Y.  623  mem];- 
Dorrls  y.  Sweeney,  64  Barb.  636; 
Doyle  v.  Peerless  Petroleum  Co.,  44 
Barb.  239;  Jones  v.  Dana,  24  Barb. 
396;  Perase,  etc.,  Paper-Works  v. 
Willett,  24  N.  Y.  Super.  131,  19  AbbPr 
416;  Mechanics'  Blag.  Assoc,  v.  Ste- 
vens. 12  N.  Y.  Super.  676;  Caryl  v. 
McElrath,  5  N.  Y.  Super.  176;  Palmer 
V.  Lawrence,  6  N.  Y.  Super.  161  [aff 
5  N.  Y.  389];  All  Saints  Church  v. 
Lovett.  1  N.  Y.  Super.  191;  Demarest 
V.  Flack,  16  Daly  337.  11  NYS  83  [aff 
128  N.  Y..  205,  28  NB  645,  13  LTtA. 
854];  National  Soc.  U.  S.  D.  of  1812 
V.  American  Surety  Co.,  66  Misc.  627, 
107  NYS  820;  Bradley  Fertilizer  Co. 
V.  South  Pub.  Co.,  4  Misc.  172,  23 
NYS  675;  Benesch  v.  John  Hancock 
Mut.  L.  Ins.  Co.,  11  NYS  348;  Welch 
V.  Old  Dominion  Min.,  etc.,  Co.,  10 
NYS  174;  Matter  of  Arden,  4  NYS 
177,  1  Conn.  Surr.  159;  McFarlan  y. 
Triton  Ins.  Co.,  4  Den.  392;  Peo.  v. 
Manhattan  Co.,  9  Wend.  351;  Vernon 
Soc.  V.  Hills,  6  Cow.  23,  16  AmD  429; 
Thompson  v.  New  York,  etc,  R.  Co., 

3  Sandf,    Ch.    625. 

N.  C. — Carolina  Tennessee  Power 
Co.  y.  Hlawassee  River  Power  Co.. 
176  N.  C.  668.  96  SE  99:  Ciaremont 
College  V.  Riddle,  166  N.  C.  211.  81 
SE  283;  Wellington,  etc.,  R.  Co.  v. 
Cashle,  etc.,  R.,  etc.,  Co.,  114  N.  C. 
690,1  19  SB  646;  Atkinson  y.  Ashe- 
viUe  St.  R.  Co.,  113  N.  C.  681,  18  SE 
254;  Atlantic,  etc.,  R.  Co.  y.  Johns- 
ton, 70  N.  C.  348;  Wilmington,  etc.. 
R  Co.  V.  Saunders,  48  N.  C.  126; 
Enizabeth  City  Academy  v.  Lindsey, 
28  N.  C.  476,  46  AmD  BOO;  Buncombe 
Turnp.  Co.  v.  McCarson,  18  N.  C. 
306-  Tar  River  Nav.  Co.  y.  Neal.  10 
N.  C.  620. 

Oh. — Perun  Soc.  y.  Clevelaftd.  43 
Oh.  481,  8  NE  357;  Guff  v.  Flesher, 
33  Oh.  St.  107;  Hagerman  v.  Ohio 
BIdg.,  etc.,  Assoc.  26  Oh.  St.  186; 
Johnson  v.  Bentley,  16  Oh.  97;  Clr- 
cleville  Bank  v.  Renick,  16  Oh.  322; 
Webb  V.  Moler,  8  Oh.  648;  Shawnee 
Commercial,  etc..  Bank  Co.  y.  Miller. 
24  Oh.  Cir.  198;  Durrell  y.  Beld- 
ing,  9  Oh.  Cir.  Ct.  74,  4  Oh.  Cir.  Dec. 
263. 

Okl.— Watton  y.  Cruce,  44  Okl.  186, 
143  P  1162  (by  express  statutory 
provision);  Swofford  Bros.  Dry 
Goods  Co.  V.  Owen,  37  Okl.  616,  133 
P  193.  LRA1916C  189;  Hlgbee  v. 
.^Eltna  Bldf.,  etc.,  Assoc,  26  Okl.  327, 
109  P  236,  AnnCa8l912B   223. 

Or. — ^Alder  Slope  Dltoh  Co.  y. 
Moonshine  Ditch  Co.,  176  P  593;  State 
V.  Adler,  71  Or.  70,  74.  142  P  344 
felt  Cyc];  Tryee  v.  Crystal  Dist. 
Impr.  Co.,  64  Or.  261,  126  P  605; 
Brown  V.  Webb.  60  Or.  626,  120  P 
387,  AnnCasl914A  148;  Leavengood 
V.  McGee,  60  Or.  233,  91  P  453;  Mar- 


sters  y.  Umpqua  Oil  Co.,  49  Or.  374. 
377,  90  P  161,  12  LRANS  826  [clt 
Cyc];  Jones  v.  Hale,  32  Or.  466,  62  P 
311. 

Pa — Curry  v.  Harmony  Electric 
Co.,  251  Pa.  344,  96  A  822;  Pittsburg, 
etc.,  R.  Co.  v.  Keating,  etc.,  R.  Co., 
233  Pa.  71.  81  A  935;  Windsor  Glass 
Co.  V.  Carnegie  Co.,  204  Pa.  459,  64  A 
329;  Olyphant  Sewage-Drain.  Co.  y. 
Olyphant,  196  Pa.  563,  46  A  896; 
Monongahela  Bridge  Co.  v.  Pitts- 
burgh, etc..  Tract.  Co.,  196  Pa.  25, 
46  A  99,  79  AmSR  686;  Com.  y.  Phil- 
adelphia County,  193  Pa.  236,  44  A 
336;  Pinkerton  y.  Pennsylvania 
Tract.  Co.,  193  Pa.  229,  44  A  284; 
Hooven  Mercantile  Co.  v.  Evans 
Min.  Co.,  193  Pa.  28,  44  A  277; 
Hlnchman  v.  Philadelphia,  etc., 
Turnp.  Road,  160  Pa.  150,  28  A  652; 
Hamilton  v.  Clarion,  etc.,  R.  Co.,  144 
Pa.  34,  23  A  53,  13  LRA  779;  Spahr 
y.  Farmers'  Bank,  94  Pa,  429;  Garrett 
y.  Dillsburg,  etc,  R.  Co.,  78  Pa.  465; 
Cochran  v.  Arnold,  58  Pa.  399;  Visita- 
tion of  the  Sick  Soc.  v.  Com.,  52  Pa. 
126,  91  AmD  139;  Coll  v.  Pittsburgh 
Female  College,  40  Pa.  439:  Dyer  v. 
Walker,  40  Pa.  167;  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  185;  Com.  v.  Bur- 
rell,  7  Pa.  34;  Com.  v.  Farmers'  Bank. 
2  Grant  392;  Irvine  v.  Lumbermen's 
Bank,  2  Watts  &  S.  190;  Lehigh  River 
Bridge  v.  Lehigh  Coal,  etc,  Co.,  4 
Rawle  9,  26  AmD  11;  Centre,  etc., 
Turnp.  Road  Co.  v.  McConably,  16 
Serg.  &,R.  140  [aff  1  Penr.  &  W.  426]; 
Sohmltt  y.  Potter  Title,  etc,  Co.,  61 
Pa.  Super.  SOI;  Yeingst  v.  Philadel- 
phia, etc.,  R  Cx>.,  40  Pa.  Super.  106; 
International  Sav.,  etc.,  Co.  v.  Sten- 
ger,  31  Pa.  Super.  294;  Goodbread 
v.  Philadelphia,  etc.,  Turnp.  Co.,  13 
Pa.  Super.  82;  Donaldson  y.  Raben- 
hold,  23  Pa.  Dist.  795;  Chester 
County  Gas  Co.  v.  Merlon,  etc..  Gas. 
etc.,  Co.,  16  Pa.  Dist.  214;  In  re  New 
Gas  Light  Co.,  7  Pa.  Dist.  151;  Tra- 
vagllni  v.  Societa  Itallane,  6  Pa,  Dist. 
441;  13th,  etc.,  St.  Pass.  R.  Co. 
Y.  Southern  Pass.  R.  Co.,  3  Pa.  Diet. 
337;  In  re  Philadelphia  Cons.  Stock 
Exch.,  31  Pa.  Co.  226;  Thirteenth, 
etc.,  St.  Pass.  R.  Co.  v.  Broad  St. 
Rapid  Transit  R.  Co..  31  Pa.  Co.  99; 
House  Painters'  Ben  Assoc  y. 
Feeney,  29  Pa.  Co.  624;  Rothschild 
V.  Rochester,  etc.,  R.  0>.,  1  Pa.  Cto. 
620;  White  Haven  Loan,  etc.,  Assoc, 
y,  Kelley,  1  Kulp  9;  Boardman  v. 
Keystone  Standard  W.  C.  Co.,  8  Lane 
LRev  25;  German  Ins.  Co.  v.  Strahl, 
IS  Phlla.  612.  And  see  Hasslnger  v. 
Ammon,    160   Pa    246.    28   A   679. 

Porto  Rico. — Dordal  v,  San  Juan 
Light,  etc.,  Co.,  6  Porto  Rico  Fed. 
181.  ' 

R.  I. — ^Providence  F.  tt  M.  Ins.  Co. 
y.  Murphy.  8  R.  I.  131;  National  Mut. 
F.  Ins  Co.  v.  Yeomans,  8  R  I.  26, 
86  AmD  610. 

S.  C. — Atlantic  Coast  Line  R.  <3o. 
V.  Epperson,  85  S.  C.  134,  137,  67  SB 
235  fquot  Cyc];  Sumter  'Tobacco 
Warehouse  Co.  v.  Phoenix  Assur.  Co., 
76  S.  C.  76.  66  SE  654,  121  AmSR 
941,   10  LRANS  736,   11  AnnC^as   780. 

S.  D. — Rogers  y.  Penobscot  Min. 
Co.,  28  S.  D.  72,  132  NW  792,  Ann 
Ca8l914A  1184;  Sioux  Palls  Light, 
etc.,  Co.  V.  Ooughran,  .27  S.  D.  443, 
isr  NW  604;  Thomas  v.  Wilcox,  18 
S.  D.  626,  101  NW  1072-  Mason  v. 
Stevens,  16  S.  D.  820,  92  NW  424; 
Dakota  Bldg.,  etc.,  Assoc  v,  (Cham- 
berlain,  4   S.   D.   27^,   66   NW  897. 

Tenn. — Carpenter  v.  Frailer.  102 
Tenn.  462,  62  SW  858;  Anderson  y. 
Middle,  etc..  Cent.  R.  Co.,  91  Tenn.  44. 
17  SW  803;  Merrlman  v.  Magiveny. 
12  Helsk.  494;  La  Grange,  etc.,  R. 
Co.  V.  Ralney,  7  Coldw.,420;  Tennes- 
see Automatic  Lighting  (>).  v.  Mas- 
sey.   (Ch.)    56  SW  35. 

Tex. — Parks  v.  West,  102  Tex.  11, 
111  SW  726,  113  SW  629  Irev  «^y. 
A.)  108  SW  466]  (holding,  however, 
that  the  rule  that  the  validity  of  a 
corporation  cannot  be  attacked  col- 
laterally, but  only  by  the  state  In 
a  direct  proceeding,  is  founded  upon 
public  policy,  and  is  not  to  be  so 
applied  as  to  defeat  the  assertion  of 
just   legal   rights   by   parties   In   the 
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de  facto  corporations  is  based  upon  the  principle 
that  the  state,  which  alone  has  the  power  to  in- 
corporate, may  waive  irregularities  in  the  oiganiza^ 
tion  of  corporations,  and  so  long  as  the  state  re- 
inactive    in    the     premises^  others    must 


acquiesce. 

court*);  Mclieanr  v.  Dawaon.  87  Tex. 
iZi.  29  SW  1044;  American  Salt  Co. 
T.  Heldenhelmer,  80  Tex.  344.  15  SW 
1038.  26  AmSR  74  S;  Brennan  v. 
Wefttberford.  53  Tex.  330,  37  AmR 
7S8;  San  Antonio  v.  Jones,  28  Tex. 
19;  Roaring  Springs  Townslte  Co.  v. 
Paducah  Tel.  Co.,  (Civ.  A.)  1«4  SW 
50;  Conley  v.  Daughters  of  the  Re- 
publla  (ClT.  A.)  161  SW  877;  Wilson 
V.  Brown,  (dv.  A.)  146  SW  639.  641 
(clt  Cyc];  Coffman  v.  Goree  Inde- 
p«ndent  School  Dlst.,  (Civ.  A.)  141 
SW  132  Eclt  Cyc];  Oriental  Inv.  Co. 
y.  Sllne,  17  Tex.  Civ.  A.  692,  41  SW 
130;  The  Oriental  v.  Barclay,  16 
Ttx.  Civ.  A  193.  41  SW  117  [rev  on 
other  grounds  93  Tex.  425,  66  SW 
nil]. 

Utah.— Mitchell  v.  Jensen,  29  Utah 
146.  81  P  166;  Jackson  v.  Crown 
Point  Mm.  Co.,  21  Utah  1.  69  P  238, 
SI  AmSR  661:  Marsh  v.  Mathlas,  19 
Utah  350,  56  P  1074;  Tarpey  v. 
'Deaeret  Salt  Co.,  6  Utah  494,  17  P 
«31, 

Vt.— Reynolds  v.  Myers,  51  Vt.  444; 
Vermont,  etc  R.  Co.  v.  Vermont 
C*nt.  R.  Co.,  S4  Vt.  1:  Connecticut. 
«tc..  Rivers  R.  Co.  v.  Bailey,  24  Vt. 
4(5.  58  AmD  181;  Searsburgh  Turnp. 
Co.  T.  Cutler,  6  Vt.  316. 
.  Va— Dismal  Swamp  R.  Oo.  v.  John 
L.  Roper  Lumber  Co.,  114  ya.  587,  77 
SB  598,  AnnCa8l914C  1148;  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  26 
8E  691;  Crump  v.  U.  S.  Mining  Co., 
7  Gratt.  (48  Va.)  362,  66  AmD  116; 
Grey  V.  Lynchburg,  etc,  Turnp. 
(3o..  4  Rand.  (25  Va.)  578;  Common- 
wealth Bank  v.  Poitiaux,  3  Rand.  (24 
Vt)   186.    15    AmD    706. 

Wash. — American  Radiator  Co.  v. 
Rlnnear.  6S  Wash.  210,  106  P  630. 
16  LRANS  453;  Kwapll  v.  Bell  Tower 
Co.,  55  Wash.  583,  104  P  824. 
_  W.  Va. — Flatwoods  Dlst.  Bd.  of 
Education  v.  Berry.  62  W.  Va.  4  33, 
m,  59  SE  169,  125  AmSR  976  [clt 
CycT;  Bon  Aqua  Impr.  Co.  v.  Stand- 
ard P.  Ins.  Co.,  34  W.  Va.  764,  12  SB 
771;  Greenbrier  Lumber  Co.  v. 
Ward.  30  W.  Va.  43,  3  SE  227;  Moore 
T.  Schoppert.  22  W.  Va.  282;  Balti- 
more, etc.,  R.  Co.  V.  Marshall  County, 
3  W.  Va.  319. 

,  Wia— Gllman  ▼.  Druse,  111  "Wis. 
"O,  87  NW  667;  Roane  Iron  C5o.  v. 
w^naln  Trust  Co.,  99  Wis.  273,  74 
NW  818  87  AmSR  856;  Stedman  v. 
Berlin.  97  Wis.  606,  73  NW  67;  Mil- 
waukee Electric  R.,  etc.,  Co.  v.  Mil- 
waukee, 95  Wis.  89.  69  NW  794,  60 
AmSR  81,  36  LRA  45:  Supreme  Ct. 
'-,0.  P.  ▼.  Supreme  ct  U-  O.  P..  94 
Wis.  2S4.  69  NW  1011;  Ashland  v. 
Wheeler,  88  Wis.  607,  60  NW  818. 
,  Eng. — Colchester  v.  Seaber,  3  Burr. 
18S6.  97  Reprint  1140,  W.  Bl.  691, 
f«  Reprint  340;  Smith's  Case,  4  Mod. 
52.  87  Reprint  258;  Rex  v.  Amery, 
IT.  R.  675,  99  Reprint  1269,  2  T.  R. 
S15,  100  Reprint  278. 

Man. — Muldowan  v.  Qerman  Cana- 
dian Land  Co.,  19  Man.  667. 
Que.— T.    W.   Hand   Fireworks  Co. 

V  Balkle,  43  Que.  Super.  325. 

^a]  JWUotal  atatoMBta  of  Ooe- 
*>»•—<  1)  "Where  the  law  author- 
nes  a  corporation,  and  there  Is  an 
effort.  In  good  faith,  to  organise  a 
corporation  under  the  law,  and  there- 
»pon,  as  a  result  of  such  effort,  cor- 
porate functions  are  assumed  and 
exercised,  the  organization  becomes 
a  corporation  de  facto,  and  as  a  gen- 
eral rule  the  legal  existence  of  such 
a  corporation,  cannot  be  Inquired  Into 
collaterally,  although  some  of  the  re- 
quired legal  formalities  may  not  have 
•xen  complied  with.  Ordinarily,  such 
an  inquiry  can  only  be  made  in  a 
direct  proceeding,  brought  in  the 
{ttme  of  the   State."     Hasselman  v. 

Y  8.  Mortg.  Co.,  97  Ind.  366,  368. 
(2)  ""Mere  irregularities  in  organiza- 
lioD  can  not  b«  abowo  collaterally. 


Elements  of  estoppel  not  maoBsisaxy.  The  doctrine 
that  the  legality  of  the  existence  of  a  de  facto  cor- 
poration cannot  be  collaterally  attacked  is  a  rule 
of  general  application  and  does  not  depend  upon 
or  require  any  element  of  estoppel  by  dealing  with 
the  corporation  or  otherwise." 


where  there  is  no  defect  of  power." 
Heaston  v.  Cincinnati,  etc.,  R.  Co., 
16  Ind.  276,  278,  79  AmD  430.  (3)  "It 
is  often  said  that  when  a  corporation 
sues,  its  corporate  existence  must  be 
shown.  If  it  Is  controverted.  When 
the  action  Is  against  one  contracting 
with  it  in  Its  corporate  capacity,  the 
contract  furnishes  the  evidence.  If 
the  action  is  against  a  stranger,  thef 
user  of  the  corporate  power  and 
franchise,  and  the  oolor  of  right 
afforded  by  a  legislative  grant  is  con- 
clusive." Lehman  V.  Warner,  61  Ala. 
455,  466.  (4)  "Corporations  may  exist 
either  de  jure  or  de  facto.  If  of  the 
latter  class,  they  are  under  the  pro- 
tection of  the  same^law,  and  gov- 
frned  by  the  same  legal  principles  as 
hose  of  the  former,  so  long  as  the 
State  acquiesces  In  their  existence 
and  exercise  of  corporate  functions. 
A  private  citizen,  whose  rights  are 
not  Invaded,  who  has  no  cause  of 
complaint,  has  no  right  to  Inquire 
collaterally  into  the  legality  of  its 
existence.  This  can  only  be  done  in 
a  direct  proceeding  on  the  part  of 
the  State."  Snlder's  Sons'  Co.  v. 
Troy,  91  Ala.  224,  >230.  8  S  658,  24 
AmSR   887,    11   LRA  616. 

[b]  Osrtlllcat*  Ml  «oncliulve  awl- 
danosi — In  some  states  it  is  expressly 
provided  by  statute  that  the  certifi- 
cate of  the  secretary  of  state,  under 
the  seal  of  the  state,  that  a  corpora- 
tion has  been  duly  organized,  shall 
be  taken  by  all  courts  of  the  state 
as  evidence  of  the  existence  of  such 
corporation;  and  after  the  issue  of 
such  certificate  the  existence  of  the 
corporation  and  Its  right  to  do 'busi- 
ness cannot  be  attacked  except  by 
the  state  in  a  direct  proceeding  for 
that  purpose.  Boatmen's  Bank  ▼. 
aillesple,  209  Mo.  217.  108  SW  74. 

[c]  Xa  FnmnlTMUa, '  under  the 
act- of  June  19.  1871  (P.  L.  p  1360), 
giving  the  right  of  inquiry,  at  the 
suit  of  private  parties,  into  the  ex- 
istence and  the  extent  of  franchises 
conferred  by  corporate  charters, 
when  they  are  set  up  to  support  acts 
Injurious  to  the  parties  to  the  suit, 
the  Inquiry  in  such  actions  la  lim- 
ited to  the  nature  and  extent  of  the 
franchises  conferred,  and  does  not 
extend  to  the  validity  of  the  charter 
Itself.  Windsor  Glass  Co.  v.  Car- 
negie Co.,  204  Pa.  459,  64  A  329; 
Western  Pennsylvania  R.  Go's  App., 
104   Pa.   899. 

[dl  Xa  South  Sakotau — (3omp.  L. 
{  2892,  which  provides  that  "the  due 
Incorporation  of  any  comi>any  claim- 
ing In  good  faith  to  be  a  corporation 
under  this  chapter  and  doing  business 
as  such,  or  its  right  to  exercise  cor- 
porate powers,  shall  not  be  inquired 
into  collaterally  in  any  private  suit 
to  which  such  de  facto  corporation 
may  be  a  party,"  is  merely  declara- 
tory of  the  law  as  it  previously  ex- 
isted, and  applies  only  to  de  facto 
corporations,  and  therefore  where 
there  is  no  law  under  which  a  cor- 
poration could  be  formed  for  a  par- 
ticular purpose,  an  attempted  incor- 
poration for  that  purpose  is  not 
within  the  protection  of  such  pro- 
vision, and  the  incorporators  may  bo 
charged  as  partners  on  legal  con- 
tracts made  In  the  name  of  such 
pretended  corporation.  Davis  v. 
Stevens,  104  Fed.  235,  237.  See  infra 
i   224. 

[e]  Flaadlsrs  not  jnfllotemtly  pf- 
Bunting  IssuA  even  It  issue  could  be 
raised  see  O'Reilly  v.  Noxon,  49 
Colo.   862,   113   P  486. 

IMraot  proosedlng  by  vtat*  see 
infra   |   281. 

aa.  North  V.  State,  107  Ind.  366, 
8  NE  169. 

[a]  "Th*  mson  is  that  if  rights 
and  franchises  have  been  usurped 
they  are  the  rights  and  franchises 
of  a  sovereign,  and  he  alone  can  in- 


terpose. Until  such  interposition  the 
public  may  treat  those  possessing 
and  exercising  corporate  powers  un- 
der color  of  Taw  as  doing  so  right- 
fully. The  rule  Is  in  the  Interest  of 
the  publi<^  and  is  essential  to  the 
safety  of  business  transactions  with 
corporations."  Duggan  v.  Colorado 
Mortg.,  etc.,  Co.,  11  Colo.  118,  116, 
17   P   106. 

33.  Doty  v.  Patterson,  166  Ind.  60, 
66  NE  668-  Williamson  v.  Kokomo 
Bldg.,  etc..  Fund  Assoc.,  89  Ind.  389; 
Pape  V.  Capitol  Bank,  20  Kan.  440, 
27  AmR  183;  East  Norway  Lake 
Church  V.  Prolslle.  87  Minn.  447,  36 
NW  260;  Society  Perun  v.  Cleveland, 
43  Oh.  St.  481,  3  NB  367. 

[a]  Bom*  of  the  eontnmlfm  ta  fb* 
oases  as  to  corporations  de  facto  has 
no  doubt  resulted  from  a  failure  to 
distinguish  between  the  doctrine  in 
relation  to  corporations  de  facto  and 
the  doctrine  of  estoppeL  See  Bates 
V.  Wilson,  14  Colo.  140,  24  P  99; 
Wlnget  V.  Quincy  Bldg.,  etc.,  Assoc, 
128  111.  67,  21  NE  12-  Foster  v. 
Moulton,  35  Minn.  468,  29  NW  156; 
Hamilton  v.  Clarion,  eta,  R^  Co., 
144  Pa.   34,  23  A  63,  IS  LRA  779. 

[b]  Ttaay  ai«  not  tlw  Mun*  tUaff, 
however,  but  entirely  different  doc- 
trines. (1)  No  elements  of  estoppel 
are  necessary  to  prevent  a  pclvate 
Individual  from  objecting  to  the  ex- 
istence of  a  corporation  de  facto 
(see  cases  supra  this  note);  and,  aa 
we  shtUl  see.  a  person  may  be  es- 
topped to  question  the  corporate 
character  of  an  association  that  is 
not  even  a  corporation  de  facto  (see 
Infra  {  271 )«  The  rule  relating  to 
de  facto  corporations,  said  the  Min- 
nesota court,  "is  not  founded  upon 
any  principle  of  estoppel,  as  is  sorme- 
times  assumed,  but  upon  the  broader 
principles  of  common  Justice  and 
public  policy.  It  would  be  unjust 
and  Intolerable  If,  under  such  cir- 
cumstances, every  interloper  and  In-' 
truder  were  allowed  thus  to  take  ad- 
vantage of  every  Informality  or  Ir- 
regularity of  organisation."  Blast 
Norway  Lake  Church  v.  Frotslle,  87 
Minn.  447,  461,  88  NW  260.  (2)  The 
law  forbids  a  private  individual  to 
question  the  right  of  a  corpora.tion 
de  facto  to  existence  as  a  coriMration 
not  because  of  any  conduct  on  hia 
part  which  renders  it  Inequitable  to 
allow  him  to  do  so,  for  the  doctrine 
extends  to  persons  who  havQ  had  no 
dealings  whatever  with  the  corpora- 
tion, but  because.  Irrespective  of  any 

auestion  as  to  his  position  or  con- 
uct.  It  is  contrary  to  public  policy 
to  allow  any  private  individual  to 
do  so.  No  man  can  deny  that  a  par- 
ticular association  is  a  corporation 
de  facto.  If  he  has  so  acted  as  to  be 
equitably  estopped,  but,  If  not  so 
estopped,  he  can  make  such  denial. 
No  man  at  all  can  question  the  cor- 
porate existence  of  a  de  facto  cor- 
poration. This  distinction  is  recog- 
nized by  the  Alabama  court  in  a 
case  in  which  It  Is  said  that,  before 
a  suit  can  be  maintained  by  an  al- 
leged corporation.  Its  actual  or  d© 
facto  existence  must  be  proved,  "or 
else  a  state  of  facts  shown  which 
will  operate  to  estop  the  defendant 
from  denying  such  de  facto  exist- 
ence." Schloss  V.  Montgomery  Trade 
Co.,  87  Ala.  411,  413,  6  S  360,  13  Am 
SR  61.  (3)  In  an  Ohio  case  plaintiff 
admitted  that  persons  who  have  rec- 
ognized the  existence  of  a  pretended 
corporation  by  their  transactions 
with  It  asa  corporation  are  estopped 
to  deny  its  corporate  existence,  but 
It  was  contended  that,  as  plaintiff 
had  engaged  in  no  transactions  with 
the  alleged  corporation  In  this  case, 
he  was  free  to  challenge  Its  exist- 
ence as  a  corporation  de  facto  as 
well  as  de  Jure,  the  argument  being 
that  "no  case  can  be  found  where  It 
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Foreign  coiporatioiis.  The  doctrine  is  not 
limited  in  its  application  to  domestic  corporations, 
but  extends  to  foreign  corporations  as  well.'* 

Oollateral  attack  by  state  or  United  States.  Even 
the  state  or  the  United  States  cannot  collaterally 
attack  the  existence  of  a  de  facto  corporation.*" 

Infonnation  or  action  by  private  person.  Private 
individuals  cannot  maintain  an  information  in  the 
nature  of  quo  warranto  or  other  direct  action  to 
determine  the  legality  of  the  existence  of  a  de 
facto  corporation  aind  to  oust  it  from  the  exercise 
of  corporate  powers;  but  such  proceedings  must  be 
instituted  by  or  under  the  authority  of  the  state.^ 

Mandamus  and  injunction.  There  is  a  collateral 
attack,  and  the  general  rule  applies,  when  it  is 


sought  to  question  the  legality  of  the  existence  of 
a  de  facto  corporation  in  a  mandamus  proceeding," 
or  in  a  suit  to  enjoin  it  from  the  exercise  of  cor- 
porate powers  or  of  particular  corporate  powers." 
[}  217]  >  b.  Powers,  Kifhts,  and  LiabilitiM  of 
Corporation — (1)  la  OonoraL  Since  the  legtdity 
of  the  existence  of  a  de  facto  corporation  cannot  be 
questioned  except  in  a  direct  proceeding  by  the 
state,  a  de  facto  corporation  is  a  reality  and  has  a 
substantial  legal  existence,  and  the  general  mle  is 
that  such  a  corporation  can  make  contracts,  pur- 
chase, hold,  and  convey  property,  incur  liabilities 
ex  contractu  and  ex  delicto,  and  sue  and  be  sued, 
to  the  same  extent  and  in  the  same  manner  as  if 
it  were  a  corporation  de  jure.*    Thus,  where  there 


Is  held  that  there  Is  a  corporation 
de  facto  asalnat  persona  who  have 
In  no  way  recosnlzed  Its  existence 
as  a  corporation;"  and  that  "the 
notion  of  a  de  facto  corporation  Is 
tiased  on  the  doctrine,  of  estopsel; 
when  estoppel  can  not  be  Invoked 
there  can  be  no  de  facto  corpora- 
tion." The  court,  however,  declined 
to  take  this  view,  and  held  that  It 
.  Is  a  rule,  entirely  Irrespective  of  any 
Questfon  of  estoppel,  that  no  private 
Individual  can  attack  the  corporate 
character  of  a  de  facto  corporation. 
In  Its  opinion  the  court  said:  "The 
theory  that  a  de  facto  corporation 
has  no  real  existence,  that  Is  a 
ragTe  phantom,  to  be  invoked  only  by 
that,  rule  of  estoppel  which  forbids 
a  party  who  has  dealt  with  a  pre- 
tended corporation  to  deny  Its  cor- 
porate existence,  has  no  foundation, 
either  In  reason  or  authority.  A  de 
facto  corporation  Is  a  reality.  It  has 
an  actual  and  substantial  legal  ex- 
istence. It  is,  as  the  term  implies, 
a  corporation.  ...  It  Is  bound  by 
&1I  such  acts  as  it  might  riehtfully 
perform  as  a  corporation  ae  Jure, 
where  It  has  attempted  in  good 
faith  to  assume  corporate  powers; 
where  its  proceedingrs  in  that  behalf 
are  colorable,  and  are  approved  by 
those  officers  of  the  state  who  are 
authorized  to  act  in  that  reirard: 
where  it  has  honestly  proceeded  for 
a  number  of  years,  without  Inter- 
ference from  the  state,  to  transact 
business  as  a  corporation;  has  tieen: 
reputed  and  dealt  with  as  a  duly  in- 
corporated body,  and  valuable  rights 
ana  interests  have  been  acquired  and 
transferred  by  it,  no  substantial  rea- 
son is  suggested  why  its  corporate 
existence,  in  a  suit  Involving  such 
transactions,  should  1^  subject  to 
attack  by  any  other  party  than  the 
state,  and  then  only  when  it  is 
called  upon,  in  a  direct  proceeding 
for  that  purpose,  to  show  by  what 
authority  it  assumes  to  be  a  cor- 
poration." Society  Perun  v.  Cleve- 
land,  48   Oh.   St.  481,   490,   3   NE  357. 

84.  Western  Union  Tel.  Co.  v. 
Sacramento  County  Super  Ct.,  15 
Cal.  A.  679,  116  P  1091,  1100;  Con- 
cord Apartment  House  Co.  v.  Alaska 
Refrigerator  Co..  78  III.  A.  682;  Lan- 
caster V.  Amsterdam  Impr.  Co.,  140 
N.  T.  E76,  35  NE  964,  24  LRA  322; 
Toledo  Bank  v.  International  Bank, 
21  N.  T.  542;  Wright  v.  Lee.  4  S.  D. 
237,   65  NW  931. 

arorein  corporation  ffenerallT  see 
infra  XIX. 

96.  U.  S.— Utah  Light,  etc.,  Co. 
V.  U.  S.,   230  Fed.  343.  144  CCA  485. 

Cal. — Peo.  v.  La  Rue,  67  Cal.  526, 
8  P  84. 

111. — ^Peo.  V.  School  Trustees,  111 
III.  171. 

Ind. — Clark  v.  American  Cannel 
CoAl  Co.,   35  Ind.  A.   65,  73  NW  727. 

N.  T.— Coxe  V.  State,  144  N.  T. 
896,   39   NE  400. 

[a}  XUnstiatloiL — Thus  where  de 
facto  ■  corporations  united,  consoli- 
dated, and  reorganised  .pnder  a  stat- 
ute, so  as  to  create  a  new  corpora- 
tion, and  the  state  brought  quo  war- 
ranto  proceedings   against   this   new 


corporation,  it  was  held  that  such 
proceedings  could  not  be  extended 
to  an  Inquiry  and  determination  as 
to  the  validity  of  the  organization 
of  the  original  corporations,  as  this 
was  a  collateral  attack  as  to  tKem. 
Peo.  v.  La  Rue,  67  Cal.  626,  8  P  84. 

S&  North  v.  SUte^  107  Ind.  336, 
8  NE  159;  Weil  v.  Leopold  Well 
Bldg.,  etc.,  Co.,  126  La.  938,  53  S  56; 
Merrimack  River  Locks  &  Canals  v. 
Nashua  R.  Co.,  104  Mass.  1,  8,  6 
AmR  181;  Brennan  v.  Weatherford, 
53  Tex.  330,  87  AmR  768.  See  Quo 
Warranto   £32  Cyo  1444J. 

87.  Peo.  V.  School  Trustees,  111 
111.   171. 

8& '  Cal. — ^Dean  v.  Davis,  51  Cal. 
406. 

Del. — Wilmington  v.  Addicks,  7 
Del.  Ch.  56.  8  Del.  Ch.  310.  43  A  297. 

Ind. — ^Aurora,  etc.,  R.  Co.  v.  Law- 
renceburgh.   66   Ind.   80. 

Me. — Taylor  v.  Portsmouth,  etc.. 
R.  Co..  91  Me.  193,  39  A  660,  64  Am 
SR  216. 

Md. — New  Central  Coal  Co.  v. 
Qeorge's  Creek  Coal,  etc,  Co.,  87 
Md.  637. 

Mich. — Nichols  V.  Ann  Arbor,  etc., 
St.  R.  Co..  87  Mich.  861,  .49  NW  638, 
16  LRA  871. 

N.  J. — Ellzabethtown  Cas-Light 
Co.  V.  Green,  46  N.  J.  Eq.  118,  18 
A  844  [aft  49  N.  J.  Eq.  329,  24  A 
560];  National  Docks  R.  Co.^.  New 
Jersey  Cent.  R.  Co.,  32  N.  X  Eq.  756; 
Atty.-Gen.  v.  Stevens,  1  N.  J.  Eq. 
369,  22  AmD  526;  Society  for  Estab- 
lishing Useful  Manufactures  v.  Mor- 
ris Canal,  etc.,  Co.,  1  N.  J.  Eq.  167, 
21  AmD  41. 

Or. — Tyree  v.  Crystal  Dist.  Impr. 
Co.,   64  Or.  251,   126  P  606. 

Pa. — Windsor  Glass  Co.  v.  Car- 
negie Co.,  204  Fa.  469.  54  A  329; 
Goodbread  v.  Philadelphia,  etc.. 
Turnp.  Co.,  IS  Pa.  Super.  82;  Tra- 
vagllnl  V.  Socleta  Italians,  5  Pa. 
Dist.   441. 

Tenn. — ^White's  Creek  Turnp.  Co. 
V.  Davidson  County,  3  Tenn.  Ch.  396. 

Wis. — Supreme  Ct.  I.  O.  P.  v.  Su- 
preme Ct.  U.  O.  P.,  94  Wis.  234,  68 
NW  1011. 

ta]  A  oonrt  of  eqnlty,  in  the  ab- 
sence of  statutory  authority,  has  no 
Jurisdiction  at  the  suit  of  a  private 
party  to  try  and  determine  the  ques- 
tion -whether  a  corporation  de  facto 
is  a  corporation  de  Jure,  or  to  de- 
cree a  forfeiture  of  Its  franchises  or 
its  dissolution,  or  to  exclude  it  from 
the  exercise  of  its  corporate  fran- 
chises. The  remedy  in  all  such  cases 
is  at  law,  and  exists  only  in  favor 
of  the  state.  Supreme  Ct.  I.  O.  F. 
v.  Supreme  Ct.  U.  O.  F.,  94  Wis.  234, 
68  NW  1011. 

88.  U.  S. — Baltimore,  etc.,  R.  Co. 
V.  Fifth  Baptist  Church,  137  U.  S. 
668,  11  set  185.  34  L.  ed.  784;  Kardo 
Co.  V.  Adams.  231  Fed.  960.  146  CCA 
146  [rev  222  Fed.  967];  In  re  Cor- 
dova Shop,  216  Fed.  818;  Toledo,  etc., 
R.  Co.  V.  Continental  Trust  Co.,  96 
Fed.  497.  36  CCA  165;  Andrews  v. 
National  Fdy..  etc..  Works.  77  Fed. 
774,  23  CCA  464,  36  LRA  163;  Doyle 
V.  San  Diego  Land,  etc.,  Co.,  46  Fed, 


brough,  28  F.  Cas.  No.  16,801.  8  Bisa. 
417. 

Ala. — Harris  v.  Gateway  Land  Co., 
128  Ala.  652,  29  S  611;  Bibb  v.  Hall, 
101  Ala.  79.  14  S  98;  Snldefs  Sons' 
Co.  V.  Troy,  91  Ala.  224,  8  S  658,  24 
AmSR  887,  11  LRA  516;  Central 
Agricultural,  etc.,  Assoc,  v.  Alabama 
Gold  L.  Ins.  Co^  70  Ala.  120;  Selma, 
etc,  R.  Co.  V.  Tipton,  6  Ala. '787,  39 
AmD  344. 

Ark. — ^Apllngton  Hotel  Co.  v.  Rec- 
tor, 124  Ark.  90,  186  SW  622;  Whip- 
ple V.  Tuxworth,  81  Ark.  391,  399. 
99  SW  86    [cit  Cyc]. 

Cal. — ^Vallejo,  etc.,  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  646,  147  P  238; 
Los  Angeles  Holiness  Band  v. 
Spires,  126  Cal.  541.  68  P  1049;  Oak- 
land Gaslight  Co.  V.  Dameron,  67 
Cal.  663,  8  P  695;  Peo.  v.  La  Rue, 
67  Cal.  526,   8'P  84. 

Colo. — Fisher  v.  Pioneer  Constr. 
Co.,  62  Colo.  538,  163  P  851;  Duggan 
V.  Colorado  MIortg.,  etc.,  Co.,  ll  Colo, 
lis.  17  P  105;  Crystal  Park  Co.  v. 
Morton.   27  Colo.  A.   74.   146  P  566. 

Conn. — ^New  York,  etc,  R.  Co.  v. 
Motll,  81  Conn.   466,   71  A  663. 

Del. — ^Wilmington  v.  Addicks.  7 
Del.  Ch.  66.  43  A  297. 

Qa. — McTlghe  v.  Macon  Constr. 
Co.,  94  Ga.  306.  21  SE  701.  47  AmSR 
148,   32  LRA  208. 

Ida. — Henry  Gold  Mln.  Oo.  v. 
Henry,  25  Ida.  333,  334,  137  P  623 
[cit  Cycl;  Fairview  Inv.  Co.  v.  Lam- 
berson,  26  Ida.  72,  136  P  606. 

111. — Marshall  v.  Keach,  227  III.  36, 
81  NE  29,  118  AmSR  247,  10  Ann 
Cas  164;  Gunderson  v.  Illinois  Trust, 
etc..  Bank,  199  111.  422,  65  NE  326 
[afl  100  111.  A.  461];  Bushnell  v. 
Consolidated  Ice  Mach.  Co..  138  111. 
67.  27  NE  596;  Hudson  V.  Green 
Hill  Seminary  Corp.,  118  111.  618; 
Peo.  V.  School  Trustees,  111  HI.  471; 
Thompson  v.  Candor,   60  111.   244. 

Ind. — Jollft  V.  Muncie  Electric 
Light  Co..  181  Ind.  650,  105  NE  234: 
Smith  V.  Cleveland,  etc.,  R.  Co.,  170 
Ind.  382.'  81  NE  501;  Marion  Bond 
Co.  V.  Mexican  Coffee,  etc.,  Co.,  160 
Ind.  658,  65  NE  748;  Doty  v.  Patter- 
son, 165  Ind.  60,  56  NE  668:  North 
V.  State,  107  Ind.  356.  8  NE  159; 
Hasselman  v.  U.  S.  Mortg.  Co.,  97 
Tnd.  366;  Williamson  v.  Kokomo 
Bldg..  etc..  Fund  Assoc.  89  Ind.  389; 
Snyder  v.  Studebaker,  19  Ind.  462, 
81  AmD  415;  Hasten  v.  Cincinnati, 
etc.,  R.  Co..  16  Ind.  275.  79  AmD  430. 

Iowa. — Brown  v.  PhUUpps,  16  Iowa 
210. 

Kan. — CTilcago.  etc..  R.  Co.  v.  Staf- 
ford County,  36  Kan.  121,  12  P  598; 
Pape  v.  Capitol  Bank,  20  Kan.  440. 
27  AmR  183. 

Ky. — Calor  Oil,  etc.,  Co.  v.  Fran- 
zell.  109  SW  328,  S3  KyL  98,  36 
LRANS  466. 

La. — Chicago,  etc..  R.  Oo.  v.  Kent- 
wood.  49  La.  Ann.  931.  22  S  192. 

Md. — New  Central  COal  Co.  v. 
George's  Creek  Coal.  etc.  CO..  87 
Md.   B37. 

Mass. — ^Butchers',     etc,     Bank     ▼. 
McDonald.    180   Maxs.    264;    Appleton 
Mut.  Fire  Ins.  Co.  v.  Jesser,  6  Allen 
446. 
709;    Lipplncott  '  V.    Shaw    Carriage       Mich. — International   Harvester  Co. 
Co.,    26    Fed.    677;    Upton    v.    Hans-; '  v.   Baton   Cir.    Judge,    163   Mich.    K. 


g<or  latex  oaaea,  dawlapmentB  and  tbmugwB  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  a  eoiporation  de  facto,  the  legality  of  its  exist- 
ence cannot  be  attacked  collaterally  for  the  pur- 
poM  of  questioning  its  right  to  sue'"  or  to  defend  ;** 
its  right  generally  to  carry  on  the  business  for 
which  it  was  created  or  organized  and  to  exercise 


the  piowers  granted  by  its  charter  or  articles  of  in- 
corporation j^  its  right  or  title  to  real  or  personal 
property  conveyed  to  it  or  otherwise  acquired  by 
it,    or  to  funds  belonging  to  it  and  in  the  hands  of 


(7,  117  NW  S96,  30  LRANS  580,  Ann 

CaalS12A    1022    [quot    Cyc];    Bridge 

St.,  etc.,   Gravel-Road   Co.    v.    Hoea- 

done.    160    Mich.    638,    114    NW    917; 

Wyandotte     Blectrlc-Ught     Co:     v. 

Wyandotte,     124     Mich.     43,     82     NW 

821;    Canal     St.    Qravel-Road    Co.    v. 

Pass.    06    Mich.     372.     64    NW     007; 

Mehols  V.  Ann  Arbor,  etc.,   R.  Co., 

<7  Mich.    861,    4»    NW    538,    16    LRA 

171. 
Minn. — Finnegan  v.  Noerenberg.  62 

Uinn.    239.    63    NW    1160,    38    AmSR 

662,  18  LRA  778;  East  Norway  Lake 

Church  V.    Frolslle,  37   Minn.   447,   36 

NW  260. 
Mo. — ^Meramec  Spring  Park  Co.  v. 

Gibson.    268    Mo.    394,    188    SW    179: 

Finch    V.    Ullman,    106    Mo.    266,    16 

SW  863,    24    AmSR   383. 
N.    H.— Lamed    v.    Beal,    65    N.    H. 

184.  23  A  149. 
N.  J.— Stout  V.  Zulick,  48  N.  J.  L. 

699.  7  A  868. 
N.   T. — Jacobs   v.   Monaton   Realty 

IHT.  Corp.,  212  N.  T.  48.  105  NE  968; 

Eaton   V.    Asplnwall,    19    N.   T.    119; 

BultalOk  etc..  R.  Co.  v.  Cary,  26  N.  T. 

75:    Lamming    v.    Oalusha,    81    Hun 

247.   30   NTS    767    tatt  151    N.    T.   648 

mem,  46  NB  1132  mem]. 
N.  C. — ^Wellington,   etc.,   R.   Co.  v. 

Cashie,   etc.,   R.,  etc.,   Co.,   114   N.  C. 

eSO.  19  SB  646. 
Oh. — Society    Perun    y.    Cleveland, 

4J  Oh.    St.    481.    3    NB    357;    State   v. 

U.  8.  Express  Co.,  2  OhS&CP  257,  1 

OhNP  259. 
Or.— Tyree    v.    Crystal   Dlst.   Impr. 

Co..  64  Or.  261,  126  P  605. 
Pa. — Plnkerton      v.      Pennsylvania 

Tract.    Co.,    198    Pa.    229,    44    A    284; 

Hooven  Mercantile  Co.  v.  Evans  Min. 
Co.,  193  Pa.  28,  44  A  277;  Goodbread 
V.  Philadelpbia,  etc.,  Turnp.  Co..  13 
Pa.  Super.  82;  Travagllnl  v.  Societa 
Itallane,    5    Pa.   Dist.    441. 

Tenn. — Tennessee  Automatic  Ltght- 
ing  Co.  V.  Massey,  (Ch.)  56  SW  36. 
Tex. — Roaring  Springs  Townslte 
Co.  V.  Paducah  Tel.  Co.,  (Civ.  A.) 
164  SW  60;  International,  etc.,  R. 
Co.  v.  Anderson  County,  (Civ.  A.) 
ISO  SW  889. 

UUh. — ^Marsh  v.  Mathlas.  19  Utah 
J50,  56  P  1074. 

Vt. — Searsburgh  Tump.  Co.  v.  Cut- 
ler. 6  Vt.   315. 

W.  Va. — Flatwoods  Dist.  Bd.  of 
Education  v.  Berry,  62  W.  Va.  433, 
441.  69  SB  169,  125  AmSR  976  (cit 
Cyc]. 

Wis. — Gilman  v.  Druse,  111  Wis. 
400,  87  NW  6S7;  Supreme  Ct.  I.  O.  P. 
T.  Supreme  Ct.  V.  O.  F.,  94  Wis.  234, 
68  NW  1011;  Whitney  v.  Robinson, 
63  Wis.   809,  10  NW  512. 

And  see  other  cases  in  the  follow- 
ing sections. 

[al  JvOlotal  stotsmaBts  of  xnle. — 
(1)  A  corporation  de  facto  may  le- 
gally do  and  perform  every  act  and 
thing  whlcli  the  same  entity  could 
do  or  pei-form  were  it  a  de  jure  cor- 
poration. As  to  all  the  world  ex- 
cept the  paramount  authority  under 
which  it  acts  and  from  whicn  it  re- 
ceives its  charter,  it  occupies  the 
same  position  as  though  in  all  re- 
spects valid,  and  even  as  against 
the  State,  except  in  direct  proceed- 
ings to  arrest  its  usurpation  of 
power.  It  Is  submitted  its  acts  are 
to  be  treated  as  efficacious."  Peo,  v. 
La  Rue,  67  Cal.  626,  530,  8  P  84.  (2) 
"A  corporation  de  facto  can  sue  and 
be  sued,  and  as  a  rule,  do  whatever 
a  corporation  de  jure  can  do,  and 
none  but  the  State  can  call  its  exist- 
ence in  question."  Whipple  v.  Tux- 
worth,  81  Ark.  391,  399,  99  SW  86. 
<3)  "The  theory  that  a  de  facto  cor- 
poration has  no  real  existence,  that 
it  is  a  mere  phantom,  to  be  invoked 
only  by  that  rule  of  estoppel  which 
forbids  a  party  who  has  dealt  with 
a  pretended  corporation  to  deny  its 
corporate  existence,  has  no  founda- 


tion, either  in  reason  or  authority. 
A  de  facto  corporation  is  a  reality. 
It  has  an  actual  and  substantial  le- 
gal existence.  It  Is,  as  the  term  im- 
plies, a  oorporatlon."/  Society  Perun 
V.  Cleveland,  48  Oh.  St.  481,  490,  3 
XE  367  [quot  Kleckner  y.  Turk,  46 
Nebr.  176,  63  NW  469].  (4)  Corpo- 
rations de  facto  are  under  the  pro- 
tection of  the  same  law  and  gov- 
erned by  the  same  legal  principles 
as  those  de  jure,  so  long  as  the  state 
acquiesces  In  their  existence  and  ex- 
ercise of  corixjrate  functions.  Snl- 
der's  Sons'  Co.  v.  Troy,  91  Ala.  224, 
8  S  65S,  24  AmSR  887,  11  LRA  515. 
See  also  Peo.  v.  Monteclto  Water  Co., 
97  Cal.  276,  32  P  236,  33  AmSR  172; 
Lamming  v.  Galusha,  81  Hun  247, 
SO  NTS  767  [aff  151  N.  T.  648  mem, 
46  NE  1132  mem]. 

[b]  Tndarment;  piloilty^— A  cor- 
poration flled  a  certificate  of  organ- 
ization, began  business,  and  Incurred 
debts  which  passed  into  judgments; 
later  it  perfected  its  organisation, 
and  mortgaged  the  property.  It  was 
held  that  the  judgments  took  prece- 
dence over  the  mortgages.  Bergen 
v.  Porpoise  Fishing  Co.,  41  N.  J.  Eq. 
238,  3  A  404  [rev  on  other  grounds 
42   N.  J.  Eq.   397.   8  A  523T. 

30.  Cal. — Mokelumne  Hill  Canal, 
etc.,  Co.  V.  Woodbury,  14  Cal.  424.  73 
AmD  6^8. 

111. — Cozxens  v.  Chicago  HydrauUo- 
Press  Brick  Co.,  166  111.  213,  46  NB 
788. 

Ind. — Heaston  v.  Cincinnati,  etc, 
R.  Co.,  16  Ind.  276,  79  AmD  430. 

La.— Ozone  Lumber  Co„  Ltd.  v. 
King.  7  La.  A.  (Orleans)  601  (under 
Act    [1904]    No.   78    J    2). 

Mich. — Wilcox  V.  Toledo,  etc,  R. 
Co.,   43   Mich.    584,   5   NW   1003. 

N.  J. — Belvldere  Water  Co.  v.  Bel- 
vldere,   82  N.  J.  L.  601,   83  A  241. 

Pa. — Schmitt  v.  Potter  Title,  etc., 
Co^  61  Pa.  Super.  301. 

S.  C. — Atlantic  Coast  Line  R.  Co. 
V.  Epperson,  86  S.  C.  134,  67  SE  835. 

Vt. — Searsburgh  Turnp.  Co.  v. 
Cutler,   6  Vt.  316. 

See  also  supra  {{   166,  167,  170  et 
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_  it  to  SB*  ia  fedMtal  oowr*  see 

Federal  Courts. 

31.  Keyes  v.  Smith,  67  N.  J.  U 
190,  61  A  122. 

38.  U.  S.— UUh  Light,  etc,  Co.  v. 
U.  S.,  230  Fed.  343,  144  CCA  486. 

Cal. — Western  Union  TeL  Co.  v. 
Sacramento  County  Super.  Ct.,  16 
Cal.  A.  679,  116  P  1091,  1100. 
■  Ind.— Crowder  v.  Sullivan,  128  Ind. 
486,  28  NE  94,  13  LKA  647:  North 
V.  State,  107  Ind.  366,  8  NE  169: 
Cleveland,  etc.,  R.  Co.  v.  Feight.  41 
Ind.  A.  416,  84  NE  16. 

Iowa. — Troutman  v.  Council  Bluffs 
St.  Fair,  etc.,  Co.,  142  Iowa  140,  120 
NW   730. 

Md. — New  Central  Coal  Co.  v. 
George's  Creek  Coal,  etc,  Co.,  87  Md. 
637. 

Mich. — Bridge  St.,  etc.,  Gravel- 
Road  Co.  V.  Hogadone,  160  Mich.  638, 
114  NW  917. 

Miss. — Dorr  v.  Tazo.o-MissiS8ippi 
Delta  Levee  Comrs.,   28  S  938. 

Pa. — Northrop  v.  Finn  Constr.  Co., 
260  Pa.  16.  108  A  644;  Goodbread  v. 
Philadelphia,  etc.  Tump.  (^.,  13  Pa. 
Super.  82. 

S.  C— Atlantic  Coast  Line  R.  Co. 
V.  Epperson,  86  S.  C.  184,  67  SB  236. 

Tex. — Roaring  Springs  Townslte 
Co.  V.  Paducah  Tel.  Co.,  (Clv.  A.) 
164  SW  60. 

Wis. — Supreme  Ct  I.  O.  F.  v.  Su- 
reme  Ct.   U.   O.   F.,   94   Wis.   234,    68 

W  1011  (holding  that  a  private 
person  cannot  maintain  a  suit  to  en- 
join a  de  facto  corporation  or  its  of- 
ficers and  agents  from  carrying  on 
Its  business  on  the  ground  that  it 
was   not   legally   Incorporated). 

And    see    other    cases    specifically 


&' 


cited  infra  this  section. 

33.  U.  S. — Smith  v.  Sheeley,  12 
Wall.  358,  20  L.  ed.  430;  Kardo  Co. 
V.  Adama,  231  Fed.  960,  146  CCA  146 
frev  222  Fed.  987]:  Utah  Light,  etc., 
Co.  V.  U.  B.,  230  Fed.  343,  144  CCA 
486;  In  re  Jackson  Brick,  etc.,  Co., 
189  Fed.  636;  Doyle  v.  iSan  Diego 
Land,  etc.,  Co.,  46  Fed.  709;  Philip- 
pine Sugar  Estates  Dev.  ,Co.,  Ltd.  v. 
U.  S.,  39  Ct.  CI.  226  (recovery  of 
rent  under  lease). 

Cal. — San  Diego  Gas  Co.  v.  Frame, 
137  Cal.  441,  70  P  295  (In  an  action 
to  quiet  title);  Loa  Angeles  Holiness 
Band  v.  Spires,  126  Cal.  541,  58  P 
1049  (in  an  action  by  such  a  rorpo- 
ration  to  quiet  its  title  to  land  con- 
veyed to  It);  Golden  Gate  Mill,  etc., 
Co.  V.  Joshua  Hendy  Mach,  Works, 
82  Cal.  184,  23  P  45  (under  statute); 
Oakland  Gaslight  Co.  v.  Damerson, 
67  Cal.  663,  8  P  695  (in  ejectment  by 
corporation);  Stockton,  etc..  Gravel 
Road  Co.  v.'  Stockton,  etc,  R.  Co.,  45 
Cal.  680;  Rondell  v.  Fay,  32  Cal.  354. 

Colo. — Duggan  v.  Colorado  Mortg., 
etc.,  Co.,  11  <?olo.  113,  17  P  106. 

Conn. — New  York,  etc.,  R.  Co.  v. 
MotU,  81  Conn.  466,  71  A  563. 

Ga. — McTlghe  v.  Macon  Ctenstr. 
Co.,  94  Ga.  306,  21  SE  701,  47  AmSR 
153,   32   LRA   208. 

Ida. — Falrvlew  Inv.  Co.  v.  Lam- 
berson,  26  Ida.  72,  136  P  606  (iii  an 
action  to  quiet,  title). 

111. — Thompson  v.  C!andor,  60  111. 
244;  Joliet  v.  Frances,  86  111.  A.  248 
(in  an  action  of  replevin  by  cori>ora- 
tlon). 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
CUlIord,  113  Ind.  460,  16  NE  524  (in 
ejectment  against  de  faqto  railroad 
company);  Baker  v.  Neff,  73  Ind.  68; 
White  v.  State,  69  Ind.  273  (on  In- 
dictment for  trespass  on  property  of 
corporation);  Snyder  v.  Studebaker, 
19   Ind.   462,   81   AmD  415. 

Iowa. — Qulnn  v.  Shields,  62  Iowa 
129,  17  NW  437,  49  AmR  141  (hold- 
ing that,  under  the  statute,  where  a 
corporation  seeks  to  enforce  a  be- 
quest in  a  will  duly  admitted  to  pro- 
bate. Its  claims  cannot  be  resisted 
on  the  ground  that  it  has  not  been 
legally  organized);  Brown  v.  Phll- 
llpps,  16  Iowa  21<>, 

Ky. — Yellow  Chief  Coal  Co.  v. 
Johnson,  .166   Ky.    663,    179    SW    699. 

La. — Leader  Jtealty  Co.  v.  Lake- 
view  Land  Co.,  127  La.  1059,  64  S 
360. 

Mass. — Myott  v.  Greer,  204  Mass. 
389,  90  NE  896  (transfer  to  corpora- 
tion of  good  will  of  a  businessl, 

Minn. — E^ast  Norway  Lake  Church 
V.  Frolslle,  37  Minn.  447,  36  NW  260. 

Miss. — Bohannon  v.  Binns,  81  Miss. 
365  (In  an  action  by  a  g;rantor  of 
land  to  a  corporation  to  recover  the 
santO'  on  the  ground  that  the  corpo- 
ratioh  had  forfeited  its  charter  and 
thereby  been  dissolved,  and  the  land 
hild  thus  reverted  to  him). 

Mo. — Clifford  Banking  Co.  v.  Dono- 
van Commn.  Co.,  196  Mo.  262.  94 
SW  527  (holding  that,  In  an  action 
by  a  banking  corporation  to  reoover 
the  proceeds  of  drafts  fraudulently 
Issued  by  one  of  the  servants'  of  a 
bank  to  the  righu  and  liabilities  of 
which  plaintiff  succeeded,  defendant 
could  not  attack  the  corporate  in- 
tegrity of  the  new  bank  on  the 
ground  that  the  transfer  of  the  as- 
sets of  the  original  bank  to  plain- 
tiff was  invalid);  Oenshaw  v.  Ull- 
man, 113  Mo.  633,  20  SW  1077: 
Finch  v.  Ullman,  106  Mo.  265,  16  SW 
863,  24  AmSR  383;  Broadwell  v.  Mer- 
ritt    87  Mo.  96. 

Nebr. — Otoe  County  Fair,  etc.. 
Park  Assoc  v.  Doman,  1  Nebr.  (Un- 
Off.>  179,  96  NW  327. 

N.  H. — Saundera  v.  Fataier,  62  N. 
H.  672  (the  purchaser  of  the  lands 
Of  a  de  facto  corporation  at  a  tax 
sale  cannot   attack   the  organisation 
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another;**  its  right  to  recover  on  a  note  or  other 
contract  transferred  or  assigned  to  it;'"  its  right  to 
sue  to  recover  damages  for  or  to  enjoin  a  trespass 
or  other  wrong,"*  including  any  unlawful  inter- 
ference with  its  rights  of  property,  business,  or 
freedom  to  contract;"  or  its  title  to  a  patent  and 


its  right  to  sue  for  infringement  -thereof;^  the 
validity  of  a  conveyance,  transfer,  or  mortgage  by 
it,"*  of  the  assignment  of  a  note  by  it,*"  of  corpo- 
rate bonds  issued  by  it,**-  or  of  a  mortgage  executed 
to  it;**  ita  liability. on  debts  and  contracts,*^  or 
for  the  debts  of  a  corporation  which  it  has  suc- 


of  the  coiT>oratlon  as''  Illegal,  In  an 
action  by  it  to  recover  the  lands). 

N.  J.— Keyes  v.  Smith,  67  N.  J.  L. 
190.   Bl  A  122. 

N.  Y. — Iiancaster  v,  Amsterdam 
Impr.  Co.,  14»  N.  T.  676,  36  NE  964, 
24  LRA  322:  Smith  v.  Havens  Re- 
lief Fund  Soc,  118  App.  Div.  678, 
103  NTS  770  [aff  190  N.  T.  BB7  mem, 
83  NE  1132  niem]  (power  to  take 
under  will);  Doyle  v.  Peerless  Pe- 
troleum Co.^^44  Barb.  239;  Perse, 
etc..  Paper  Works  v.  WiUett,  24  N. 
Y.  Super.  181,  19  AbbPr  416;  Mat- 
ter of  Arden  4  NYS  177,  1  Conn. 
Siirr.  ISO  (right  of  corporation  to 
take  as  legatee). 

N.  C. — Claremont  CoUeee  v.  Riddle, 
166  N.  C.  211,  81  SE  283  (holding 
that  a  purchaser  of  land  from  a  de 
facto  corporation  cannot  question  its 
incorporation,  in  its  suit  for  specific 
performance,  for  the  purpose  of<  ob- 
jecting to  its  title). 

Oh. — Society  Perun  v.  Cleveland, 
43  Oh.  St.  481,  3  NE  357. 

Or. — Brown  v.  Webb,  60  Or.  S26, 
120  P  387.  AiinCa8l914A  148;  Leaven- 

Sood  V.  McOee,  50  Or.  233.  91  P  453; 
ones  V.  Hale,  32  Or.  465,  52  P  311. 

Pa. — ^Hooven  Mercantile  Co.  v. 
Evans  Min.  Co.,  198  Pa.  28,  44  A 
277. 

S.  C. — Sumter  Tobacco  Warehouse 
Ca  V.  Phcenlx  Assur.  Co..  76  S.  C. 
76,  66  SE  654,  121  AmSR  941,  10 
L.RAN8  736,  11  AnnCas  780. 

S.  D. — ^Thomas  v.  Wllcdx,  18  S.  D. 
625,  101  NW  1072. 

Utah.— Marsh  v.  Mathlas,  19  Utah 
ISO,  66  P  1074  (in  an  action  by  stock- 
holders to  have  it  adjudged  that  the 
corporation  Is  not  a  legal  corporation 
ana  that  they  are  the  owners  of  its 


property    as    tenants    In    common); 
Tarpey  y.   Dej       -    -  -■    -       -  ■ 

494.  1-7  P  631. 


arpey  y.   Deseret  Salt  Co.,   5   Utah 
^4,  1-7  P  631. 
W.    Va.— Platwoods    Dist.    Bd.    of 


Education  v.  Berry,  62  W.  Va.  433. 
441,  69  SE  169,  125  AmSR  975  [clt 
Cyc]  (In  an  action  of  unlawful  entry 
and  detainer). 

Wis. — RIckeUon  V.  Galllgan,  89 
Wis.  394,  62  NW  87;  Whitney  v. 
Robinson,    53    Wis.    309,    10   NW   612. 

A  corporation  de  facto,  "at  least 
where  there  is  a  law  under  which  a 
corporation  might  have  been  legally 
formed  with  such  power.  Is  capable 
OJF  taking  and  holding  property  as 
grantee  as  well  as  a  corporation  de 
Jure,  and  conveyances  to  it  are  valid 
as  to  all  the  world,  except  the  state 
in  proceedings  In  quo  warranto." 
East  Norway  Lake  Church  v.  Frois- 
lie.   37  Minn.  447,   4B0,   36  NW  260. 

[a]  Thexvfor*  (1)  where  the  own- 
er of  land  conveys  the  same  to  a  de 
facto  railroad  corporation  In  settle- 
ment of  his  subscription  to  its  cap- 
ital stock,  and  it  conveys  the  land 
for  value  to  an  Innocent  purchaser, 
the  original  grantor  cannot  main- 
tain ejectment  for  it  against  such 
innocent  purchaser,  by  setting  up 
that  the  corporation  was  in  fact 
nonexistent.  Snyder  v.  Studebaker, 
19  Ind.  462,  81  AmO  415.  (2)  Nor 
can  ■  he  -  maintain  a  bill  in  equity  to 
set  aside  such  conveyance. and  have 
the  title  revested  In  him.  Brown  v. 
Pbllllpps,  16  Iowa  210. 

[b]  XMlaltnM  of  Charter.— A 
landowner  cannot  reclaim  his  land 
which  has  been  acquired  by  a  rail- 
road company  on  the  ground  of  the 
forfeiture  of  the  company's  charter. 
Cincinnati,  etc.,  R.  c5o.  v.  Clifford, 
113  Ind.  460,  15  NE  524;  Ix>gan  v. 
Vernon,  etc.,  R.  Co.,  90  Ind.  562.  See 
infra  I  231. 

Fc]  Oomplata  ozgaoUatton  not 
aaoasMUT,— Where,  pursuant  to  an 
option  for  the  purchase  of  land  stat- 
ing that  the  conveyances  were  to  be 
made  to  a  company  to  be  organised 


by  the  optionees,  a  deed  was  made 
on  the  day  the  charter  was  filed  for 
record  In  the  county  clerk's  office, 
and  twelve  days  thereafter  a  certi- 
fied copy  of  the  articles  of  incorpo- 
ration were  filed  for  record  with  the 
secretary  of  state,  the  conveyance 
was  valid  as  between  the  parties, 
although  made  before  the  organiza- 
tion of  the  corporation  was  com- 
plete. Yellow  Chief  Coal  Co.  v. 
Johnson,    166    Ky.    663,    179    SW   699. 

34.  Hon  V.  State,  89  Ind.  249  (in 
mandamus  to  compel  payment  by  of- 
ficer of  funds  belonging  to  a  de 
facto  corporation). 

35.  Creditors'  Union  v.  Lundy.  16 
Cal.  A.  567,  117  P  624;  Pape  v.  (Jap- 
Itol  Bank.  20  Kan.  440,  27  AmR  183: 
Toledo,  etc.,  R.  Co.  v.  Johnson,  66 
Mich.  466.  21  NW  888;  DiUard  v.  A. 
G.  McAdams  Lumber  Co.,  (Tea.  Civ. 
A.)   141  SW  1023. 

86.  U.  S. — Baltimore,  etc.,  R.  <3o. 
V.  Fifth  Baptist  Church,  137  U.  S. 
668.  11  set  185.  34  L.  ed.  784;  Kardo 
Co.  V.  Adams,  231  Fed.  950,  146  CCA 
146  [rev  222  Fed.  967];  American 
Steel,  etc.,  Co.  v.  Wire  Drawers', 
etc..  Unions  Nos.  1  and  8.  90  Fed. 
608;  American  Cable  R.  Co.  v.  New 
York,  68  Fed.  227  [rev  on  other 
grounds  70  Fed.   863,  17  CCA  4671. 

C!al. — Golden  Gate  Mill,  etc.,  Co.  v. 
Joshua  Hendy  Mach.  Works.  .82  Cal. 
184,  23  P  45  (under  statute);  Oak- 
land Gas  Ught  Co.  V.  Dameron,  67 
Cal.  663,  8  P  695;  Bakersfield  Town 
Hall  Assoc.  V.  Chester,  55  Cal.  98; 
Stockton,  etc..  Gravel  Road  Co.  v. 
Stockton,  etc.,  R.   Co.,   45  Cal.   680. 

Colo.— Denver,  etc.,  R.  Co.  v.  Den- 
ver City  R.  Co.,   2  Colo.   673. 

111. — Alderman  v.  School  Directors 
DIst.  No.  5,  91  111.  179;  Cincinnati, 
etc.,  R.  Co.  V.  Danville,  etc.,  R.  Co., 
76  111.  118. 

Mass. — Charles  RJver  Bridge  v. 
Warren  Bridge,  7  Pick  844. 

Minn.— Elast  Norway  Lake  Church 
V.  Froislie,  37  Minn.  447,  36  NW 
260. 

N.  J.-r-Unlon  Water  Co.  v.  Kean, 
62  N.  J.  Eq.  Ill,  27  A  1016  [rev  on 
other  grounds  62  N.  J.  Eq.  813,  31 
A   282,    46   AmSR   638]. 

N.  Y. — Remington  Paper  Co.  v. 
O'Dougherty,  65  N.  Y.  570;  Persse, 
etc..  Paper  Works  v.  WlUett,  24  N. 
Y.   Super.   131,   19  AbbPr  416. 

N.  C. — Elizabeth  City  Academy  v. 
Llndsey,   28   N.   C.    476,    45   AmD   600. 

S.  C. — Atlantic  Coast  Line  R.  Co. 
V.  Epperson,  35  S.  C.  134,  67  SE  235. 

Tenn. — Augusta  Mfg.  Co.  v.  Ver- 
trees,   4   Lea   76. 

Tex. — Conley  v.  Daughters  of  the 
Republic,    (Civ.   A.)    151    SW  877. 

vt. — Searsburgh  Tump.  Co.  v.  Cut- 
ler,  6  Vt.   316. 

W.  Va — Fhitwoods  DIst.  Bd.  of 
Education  v.  Berry,  62  W.  Va.  433, 
69  SE  169,  126  AmSR  976. 

[a]  BaJoinUur  aubseqiuiit  lllefral 
aaaoolatloiu— Where  a  corporation 
has  been  created  by  the  legislature, 
and  there  has  been  a  de  facto  organ- 
ization thereof,  the  court  of  chan- 
cery may  take  Jurisdiction  of  a  suit. 
Instituted  in  the  name  of  the  cor- 
poration, to  restrain  persons  from 
acting  under  an  Invalid  organization 
under  the  same  name.  ,attempted  to 
be  made  thereafter  by  some  of  the 
original  Incorporators,  acting  with- 
out authority.  Union  Water  Co.  v. 
Kean,  52  N.  J.  Eq.  Ill,  27  A  1015 
[rev  on  other  grounds  52  N.  J.  Eq. 
813,   31  A  282,   46  AmSR  638]. 

37.  American  SteeK  etc,  Co.  v. 
Wire  Drawers',  etc..  Unions  Nos.  1 
and  3,  90  Fed.  608. 

38.  Kardo  Co.  v.  Adams,  231  Fed. 
950,  146  CCA  146  [rev  222  Fed.  967]; 
Young  Reversible  Lock-Nut  Co.  v. 
Young    Lock-Nut    Co.,     72     Fed.     62; 


American  Cable  R.  Co.  v.  New  York. 
68  Fed.  227  [rev  on  other  grounds  70 
Fed.  853,  17  CCA  467]^ 

39.  U.  S. — In  re  Jackson  Brick, 
etc.,  Co.,  189  Fed.  636;  Toledo,  etc., 
R.  Co.  V.  Continental  Trust  Co..  96 
Fed.  497,  36  CCA  155;  Doyle  v.  San 
Diego  Land,  etc.,  Co.,  46  Fed.   709. 

Cal.— McKee  v.  Title  Ins.,  etc.,  Co., 
169  Cal.   206,   113  P  140. 

C:telo. — ^Duggan  v.  Colorado  Mortg., 
etc..  Co..  11  Colo.  113,  17  P  106. 

Conn. — ^New  York,  etc.,  R.  Co.  v. 
Motil,  81  Conn.  466,  71  A  663. 

Ga. — McTlghe  v.  Macon  Constr. 
Co.,  94  Ga.  306,  21  SE  701,  47  AmSR 
163,  32  LRA  208. 

111. — Gunderson  v.  Illinois  Trust, 
etc..  Bank.  199  111.  422,  66  NE  326 
[aff  100  111.  A.   4611. 

Ind. — Snyder  v.  Studebaker,  19  Ind. 
462,   81  AmD  416. 

Iowa. — ^Brown  v.  PhiUipps,  16  Iowa 
810. 

Md. — Lord  v.  Etesex  Bldg.  Assoc.. 
37  Md.  320. 

Mich. — Gow  V.  Collin,  etc.  Lum- 
ber Co.,  109  Mich.   46.  66  NW  676. 

Mo. — Crenshaw  v.  UUman,  113  Mo. 
633,  20  SW  1077;  Finch  v.  UUman, 
106  Mo.  266,  16  SW  863,  24  AmSR 
383. 

Oh. — Society  Perun  v.  Cleveland, 
43   Oh.  .St.    481,    3  NE   367. 

Or. — Marsters  v.  Umpqua  OH  <3o., 
49  Or.  371  SO  P  IBl,  12  LRANS  825. 

S.  D. — ^Thomas  v.  Wilcox,  18  S.  D. 
625,  101  NW  1072  (objection  to  deed 
of  corporation  in  chain  of  title). 

Utah. — Tarpey  v.  Deseret  Salt  Co., 
5  Utah  494,  17  P  631  (where  plalnUfl 
traced  his  title  through  a  de  facto 
corporation). 

40.  Farns worth  v.  Drake,  11  Ind. 
101. 

41.  U.  S.— Tulare  Irr.  DIst.  v. 
Shepard,  186  U.  S.  1.  22  SCt  631,  46 
L.  ed.   773    [aff  94   Fed.   1]. 

Cal. — McKee  v.  Title  Ins.,  etc.,  Co.. 
169  Cal.  206,  113  P'  140  (In  an  action 
by  an  assignee  of  an  insolvent  cor- 
poration to  cancel  its  bonds):  Met- 
calfe y.  Merritt,  14  Cal.  A.  244,  111 
P  505  (in  an  action  to  compel  pay- 
ment of  the  balance  of  price  by  a 
bidder  for  bonds  of  a  de  facto  recla- 
mation  district). 

Ga. — McTlghe  v..  Macon  Constr. 
Co.,  94  Ga.  306,  21  SB  701,  47  AmSR 
163     32   LRA   208. 

111. — Gunderson  v.  Illinois  Tmst, 
etc..  Bank,  199  III.  422,  66  NE  326 
[aff  100   111.  A.   461]. 

Or. — Tyree  v.  Crystal  Dist.  Impr. 
Co.,  64  <5r.  261,  126  P  606. 

48.  Hasselman  v.  U.  S.  Mortg. 
Co.,  97  Ind.  365;  Williamson  v.  Ko- 
komo  Bldg.,  etc.,  Fund  Assoc.,  89 
Ind.  389  (holding  that  a  Junior  mort- 
gagee cannot  defeat  a  senior  mort- 
gage by  proving  a  defect  in  the  or- 
ganization of  the  corporation  to 
which  the  senior  mortgage  was 
given,  where  the  corporation  Is  one 
de  facto);  Mechanics'  Bldg.  Assoc,  v. 
Stevens,  12  N.  Y.  Super.  676;  Hlgbee 
v.  .i^tna  Bldg.,  etc.,  Assoc,  26  Okl. 
327,.  109  P   236,  AnnC:asl912B   223. 

43.  U.  S. — In  re  Cordova  Shop, 
216  Fed.  818;  In  re  Kelley,  216  Fed. 
155. 

Del. — Brady  v.  Delaware  Mut.  L. 
Ins.  Co.,  18  Del.  237,  45  A  345. 

111. — Gunderson  v.  Illinois  Trust, 
etc.  Bank,  199  111.  422,  65  NE  326 
[aff  100  111.  A.  461];  Trapp  v.  St. 
John's  Baptist  Church,  174  111.  A. 
213  (a  de  facto  church  corporation 
liable  for  rent). 

Ind. — Doty  V.  Patterson,  165  Ind. 
60,  66  NE  668  [clt  Hasselman  v.  U. 
S.  Mortg.  Co.,  97  Ind.  365;  William- 
son V.  Kokomo  Bldg.,  etc.,  Assoc,  89 
Ind.  389,  391,  392;  Mullen  v.  Beech 
Grove  Driving  Park,  64  Ind.  202;  In- 
dianapolis Furnace,  etc.,   Co.   v.   Her- 
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eeeded;**  its  right,  or  the  right  of  its'  assignor  or 
receiver,  to  reeover  on  or  to  enforce  an  express  or 
an  implied  contrapt;**  its  liability  for  taxes;**  its 
liabili^  for  tort  committed  by  it;"  its  right  to 
maintain  a  toll  road  and  toll  gates  and  to  take 
tolls;''  its  right,  as  against  a  municipal  corporation, 
to  exercise  franchises  gp'^^nted  to  it  by  the  munici- 
pality;" its  right  to  make  or  to  enforce  an  assess- 
ment for  a  public  improvement,"*  to  enforce  a 
claim  for  such  an  assessment  assigned  to  it,*^  or  to 
enforce  a  lien  on  property  for  a  public  improve- 
ment;" its  right  in  the  case  of  a  railroad  company 
to  eonstmct  and  operate  its  road,"  in  the  .case  of  a 
street  railroad  company  to  construct  or  to  maintain 
its  road  on  a  public  street  or  highway,**  in  the  case 
of  a  telephone  company  to  construct  its  line  upon  or 
across  a  street  or  highway,"  or  in  the  case  of  a  water 
or  gas  company  to  lay  pipeer  in  the  street,"  where 
in  any  one  of  said  cases  it  would  have  such  right 
if  it  were  a  corporation  de  jure;  or  the  validity  of 
a  tax  assessed  in  aid  of  a  quasi  public  corpora* 
tion."    And  the  rule  applies  so  as  to  prevent  a  body 

kimer,  46  Ind.  142;  Ft.  Wayne,  etc., 
Turnp.  Co.  v.  Deam,  10  Ind.  663; 
Ensey  v.  Cleveland,  etc.,  R.  Co.,  10 
Ind.  178;  Stoops  v.  Oreensburich, 
etc.,  Plank-Road  Co.,  10  Ind.  471: 
Huntington  Mfg.  Co.  v.  Schofleld,  28 
Ind.  A.  95.   62  NE  106. 

Nebr. — GllHsan  v.  John  GlUlgan 
Co^94  Nebr.  437,  148  NW  4B7. 

w.  Va, — ^Bon  Aqua  Impr.  Co.  v. 
Standard  F.  Ins.  Co.,  S4  W.  Va.  764, 
12  SB  771. 

Man. — Muldowan  v.  German  Cana- 
dian Land  Co.,    19   Man.   667. 

fa]  ESeot  of  beoomlnir  cotpor*- 
tloB  da  ivxa. — The  conversion  of  a 
trading  company  acting;  as  a  corpo- 
ration de  facto  into  One  de  Jure  will 
not  exempt  the  property  held  in  the 
latter  character  from  liability  to 
Ihe  obllrations  of  the  former.  Geor- 
gia Ice  Co.  V.  Porter,  70  Ga.  637. 

|b]  Sffaot  of  UaUUty  of  oSoaia 
01  *tocl]ioUl*ni^-The  fact  that  the 
officers  or  stockholders  of  a  supposed 
corporation  are  personally  liable  to 
the  creditors  of  the  corporation  un- 
der a  statute,  by  reason  of  irregu- 
larities or  defects  in  the  incorpora- 
tion of  the  company,  does  not  de- 
stroy nor  impair  the  rights  of  the 
creditors  against  the  company  as  a 
de  facto  corporation.  Gunderson  v. 
Illinois  Trust,  etc..  Bank,  199  TU. 
422.  65  XE   326    i&tt  100   111.  A.   461]. 

44.  International,  etc.,  R.  Co.  v. 
Anderson  County,  (Tex.  Civ.  A.)  ISO 
SW  239 

46.  U.  S. — ^Dallas  County  v.  Huide- 
koper.  154  XT.  S.  654,  14  SCt  1190,  25 
L.  ed.  974  (in  an  action  against  a 
county  on  bonds  issued  in  payment 
of  subscription  to  stock);  Baltimore, 
etc..  R.  Co.  v.  Fifth  Baptist  Church, 
•137  U.  S.  568.  11  SCt  186,  34  L.  ed. 
784;  Douglas  County  v.  Bolles,  94  U.  S. 
104.  24  L.  ed.  46;  Lipplncott  v.  Shaw 
Carriage  Co..  25  Fed.  577;  Philippine 
Sugar  Estates  Dev.  Co.,  Ltd.  v.  U.  S., 
39  C!t.  CI.  225  (recovery  of  rent  under 
a  lease). 

Ark. — Jones  v.  Dodge,  97  Ark.  248, 
133  SW   828,   LRA1915A  472. 

<^. — ^Pacific  Bank  v.  De  Ro,  87  Cal. 
$38. 

Ga. — Pattison  v.  Albany  Bldg.,  etc., 
Assoc.,  68  Ga.  873. 

Ida — ^Hcnry  Gold  Mln.  Co.  v.  Henry, 
15  Ida.  338.  137  P  528  (in  an  action 
by  a  corporation  for  specific  perform- 
ance). 

111. — ^Hudson  V.  Green  HIU  Semi- 
nary Corp.,  118  111.  618;  Goodrich  v. 
Reynolds,    81    111.    490.    83    AmD    240 


assuming  to  exercise  corporate  functions  from 
denying  its  corporate  exi^rtence  in  a  proceeding  by 
mandamus  to  reinstate  a  member  whom  it  has  ex- 
pelled,"^ or  on  a  bill  filed  by  stockholders  against 
the  corporation  and  directors  for  mismanagement;*" 
so  as  to  prevent  a  stranger  to  contracts  made  with 
stockholders  of  a  company  which  has  not  completed 
its  oi^anization  as  a  corporation,  but  which  has 
assumed  to  act  as  such,  from  objecting  to  the 
validity  of  contracts  made  in  its  corporate  char- 
acter, on  the  ground  that  it  has  not  been  organized 
as  a  corporation  ;*•  and  so  as  to  invalidate  evidence, 
in  an  action  by  a  corporation,  that  it  had  not  per- 
formed its  corporate  duties  as  to  the  payment  in  of 
the  cash  capital  required  by  its  governing  statute.** 
[$  218]  (2)  Existence  of  Other  Franchises  or 
Powers.  The  doctrine  in  relation  to  de  facto  cor- 
porations does  not  prevent  a  collateral  attack  on 
the  right  of  a  corporation  to  exercise  a  franchise 
separate  and  distinct  from  the  franchise  of  being  a 
corporation;*'  nor  does  it  prevent  an  attack  upon 
the  power  of  a  corporation,  assuming  its  corporate 


(In  an  action  by  an  assignee  of  the 
assets  on  a  note  given  for  a  stock 
subscription);  OUmer  Creamery  As- 
soc T.  Quentln,  142  III.  A.  448  (an 
action  for  rent);  Rleraann  v.  Tyroler, 
etCL.  Terein,  104  111.  A.  418  (a  bond  to 
secure  the  fldellty  of  an  ofllcer  or  an 
employee) ;        Concord        Apartment 


House  Co.  V.  Alaska  Refrigerator  Co., 
78   III.  A.   682. 

Ky. — Hamburg-Bremen  F.  Ins.  Co. 
V.  (5hio  Valley  Dry  Goods  Co.,  160 
Ky.  262,  169  SW  724  (by  statute); 
Hughes  V.  Somerset  Bank,  5  Lltt.  45. 

Mass. — Butchers',  etc..  Bank  v.  Mo- 
Donald,  130  Mass.  264;  Appleton  Mut. 
F.  Ins.  Co.  v.  Jesser,  5  Allen  446; 
Qttincy  Canal  v.  Newcomb.  7  Heto. 
276,  39  AmD  778.   • 

Mich. — International  Harvester  Co. 
v.  Eaton  Cir.  Judge,  168  Mich.  66,  67, 
127  NW  695.  30  LRANS  680,  AnnCas 
1912A  1022   [quot  Cyc]. 

Mo. — Haskell  v.  Worthington,  94 
Mo.  560,  7  SW  481;  Smith  V.  Clark 
County,  64  Mo.  (8  (in  a  suit  on  rail- 
road aid  bonds);  St.  Louis  Gas  Light 
Co.  V.  St.  Louis,  11  Mo.  A.  66  [afl 
84  Mo.  2021. 

N.  T. — Methodist  Episcopal  Church 
V.  Pickett,  19  N.  T.  482;  National  Soc. 
U.  S.  D.  of  1812  V.  American  Surety 
Co.,  66  Misc.  627,  107  NTS  820; 
Hyatt  V.  Esmond.  87  BarB.  601;  Jones 
V.  Dana,  24  Barb.  396. 

N.  C. — Elizabeth  City  Academy  v. 
Llndsey,  28  N.  C.  476,  45  AmD  500. 

Oh. — ^Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc,  25  Oh.  St.  186;  Durrell  v. 
Belding,  »  Oh.  Cir.  Ct.  74,  4  Oh.  Clr. 
Dec.  268. 

Pa. — Monongahela  Bridge  Co.  v. 
Pittsburgh,  etc.,  Tract.  Co.,  196  Pa. 
25,  46  A  99,  79  AmSR  685;  Spahr  v. 
Farmers'  Bank,  94  Pa.  429;  Coll  v. 
Pittsburgh  Female  College,  40  Pa. 
439;  Dyer  v.  WUIker,  40  Pa.  157; 
Schmltt  V.  Potter  Title,  etc.,  Co.,  61 
Pa.  Super.  301. 

.  R.  I. — Providence  P.  &  M.  Ins.  Co. 
V.  Murphy,  8  R.  I.  131;  National  Mut. 
F.  Ins.  Co.  v.  Tetfmans,  8  R.  I.  26,  86 
AmD  610. 

S.  D. — ^Dakota  Bldg.,  etc.,  Assoc. 
V.  Chamberlain,  4  S.  D.  271.  66  NW 
897. 

Tenn. — Merrlman  v.  Maglveny,  12 
Helsk.  494. 

Tex. — Dlllard  v.  A.  G.  McAdams 
Lumber  Co.,  (Civ.  A.)  141  SW  1028. 
.  Wis. — Gilman  v.  Druse,  111  Wis. 
400,   87  NW  567. 

[a]  Bacorexy  of  tolla^-Canal  St. 
Gravel-Road  Co.  v.  Paas,  95  Mich. 
372.  64  NW  907;  Pontiac.  etc.,  Plank- 
Road  C:o.  V.  Hilton.  69  Mich.  115,  36 
NW  789.  See  infra  this  section  text 
and  note  48. 

46.  Atlanta,  etc.,  R.  Co.  v.  State, 
68  Ga.  4  83;  Qulncy  Canal  v.  New- 
comb,  7  Mete.  (Mass.)  27C,  89  AmD 
778  (an  action  by  a  canal  company 
to  recover  tolls). 

47.  Pinkerton  v.  Pennsylvania 
Tract.  Co.,  193  Pa.  229,  44  A  284; 
Oriental  Inv.  Cte.  v.  Sline,  17  Tex. 
Civ.  A.  692,  41  SW  ISO;  The  Oriental 
v.  Barclay,  16  Tex.  CMv.  A.  198,  41  SW 
117  [rev  on  other  grounds  98  Tex. 
425,  66  SW  1111]. 

48.  Bridge   St.,   etc.,   Oravel-Road 


Co.  V.  Hogadone,  160  Mich.  688,  114 
NW  917  (in  an  action  to  enjoin  a 
toll  road  commissioner  from  Inter- 
fering with  the  erection,  by  a  cor- 
poration of  a  tollgate  and  fence); 
Canal  St.  Gravel-Road  Co.  v.  Paas, 
96  Mich.  372.  54  NW  907  (In  an  ac- 
tion to  enforce  a  statutory  penalty 
for  passing  a  tollgate  without  pay- 
ing toll):  Pontiac,  etc.,  Plank-Road 
Co.  V.  Hilton,  69  Mich.  115,  86  NW 
789;  Goodbread  v.  Philadelphia,  etc., 
Turnp.  Co.,  13  Pa.  Super.  82. 

But  may  ooIIateraUjr  •tteek  MWu 
mts  fruolilae  to  take  toUa  on  other 
grounds  than  want  of  legal  corpo- 
rate existence  see  infra  {  218. 

49.  .  Old  Colony  Trust  Co.  v. 
Wichita,  128  Fed.  762  [mod  on  other 
grounds  132  Fed.  641,  66  CCA  19]; 
Wyandotte  Electric-Light  Co.  v. 
Wyandotte,  124  Mich.  48,  82  NW 
821  (in  an  action  to  restrain  a  city 
from  revoking  a  franchise  granted 
to  an  electric  light  company) ;  Atkin- 
son V.  Ashevllle  St.  R.  Co.,  118  N.  C 
681,   18  SE  254. 

50.  Reclamation  DLst.  No.  642  v. 
Turner,  104  Cal.  334,  37  P  1038;  Dean 
v.  Davis,  51  Cal.  406  (in  an  action 
to  enjoin  the  collection  of  an  as* 
sessment);  Blake  v.  Peo.,  109  III.  604; 
Osborn  v.  Peo..  103  111.  224.  Contra 
Newton  County  Draining  Co.  v.  Nof- 
slnger,  43  Ind.  566;  Mclntire  v.  Mc- 
Laln  Ditching  Assoc,  40  Ind.  104; 
Piper  V.   Rhodes.  30  Ind.  809. 

51.  Marlon  Bond  Co.  v.  Mexican 
Coffee,  etc.,  Co.,  160  Ind.  668,  66  NE 
748. 

BX  Whipple  V.  Tuxwortfa,  81  Ark. 
391.  99  SW  88.    ' 

63.  Aurora,  etc.,  R.  Co.  v.  lAW- 
renceburgh,  66  Ind.  80. 

54.  Taylor  v.  Portsmouth,  etc.,  R. 
Co.,  91  Me.  193,  89  A  560,  64  AmSR 
216  (in  a  suit  by  abutting  owners  for- 
an  injunction);  Nichols  v.  Ann  Har- 
bor,  etc..  R.  Co..  87  Mich.  361,  49  NW 
538,  18  LRA  371;  Milwaukee  Electric 
R.,  etc.,  Co.  V.  Milwaukee,  95  Wis. 
89,  69  NW  794,  60  AmSR  8i,  36  LRA 
46. 

BS.  Roaring  Springs  Townslte  Co. 
V.  Paducah  Tel.  C!o.,  (Tex.  Clv.  A.) 
164  SW  60. 

5B.  Wilmington  v.  Addicks,  7  Del. 
Ch.  66,  8  Del.  Ch.  810,  43  A  297.' 

57.  Laurence  County  v.  Hall,  70 
Ind.  469  (In  an  action  to  enjoin  a 
collection). 

SB.  Meurer  v.  Detroit  Musicians' 
Benev.,  etc.,  Assoc.,  95  Mich.  451,  64 
NW  964. 

59.  Merchants',  etc.,  Line  v.  Wag». 
ner.  71  Ala.  681. 

Wk  New  Haven  Wire  Oo.  Cases, 
57  Conn.  862,  16  A  898,  18  A  266.  6 
LRA  300. 

61.  Staunton  Copper  Min.  Co.  v. 
Thurmond,  7  Mo.  A. '687. 

68.  Grand  Rapids  Bridge  Co.  v. 
Prange,   85   Mich.   404,    84   AmR   686 
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existence,  to  exercise  a  particnlar  power, 
the  power  to  take  and  hold  real  estate. 


such  as 
or  upon 
the  validity  of  a  contract  entered  into  by  it.** 

[i  219]  (3)  Ezeidse  of  Power  of  Eminait 
Dcoiuuil.  Some  of  the  courts'  have  held  that  the 
doctrine  in  relation  to  de  facto  corporations  does 
not  apply  where  an  alleged  corporation  attempts 
to  exercise  the  extraordinary  power  of  eminent 
domain  by  the  appropriation  of  private  property 
to  public  use,  but  that  in  such  a  proceeding,  if  the 
question  is  raised,  it  must  show  that  it  is  a  corpo- 
ration de  jure."  In  most  states,  however,  the  courts 
make  no  such  distinction,  but  apply  the  doctrine  in 
condemnation  proceedings  as  well  as  in  other 
cases.***^ 

[}  220]  c.  Bights  tiad  LiabilitieB  of  Incorpo- 
rators, Stockholders,  or  Members.  As  a  general 
rule  the  l^ality  of  the  existence  of  a  de  facto  cor- 


poration cannot  be  collaterally  attacked,  in  the 
absence  of  fraud,*^  for  the  purpose  of  holding  the 
incorporators,  stockholders,  or  members  individu- 
ally Liable  on  debts  or  contracts  of  the  corpora- 
tion;** or  for  its  torts;'*  iu>r  can  it  be  so  attacked 
by  stockholders  to  escape  statutory  liability  to 
creditors  of  the  corporation.^^  As  a  general  rule 
the  existence  of  a  de  facto  corporation  cannot  be 
questioned  by  a  subsc^ber  to  its  stock  to  escape 
liability  on  his  subscription,  or  on  a  note  or  bond 
given  therefor,  in  an  action  by  the  corporation,  its 
assignee  or  receiver,  or  by  creditors,  to  recover 
thereon;"  but  the  contrary  is  held  in  some  juris- 
dictions, in  the  absence  of  elements  of  estoppel,  in 
the  case  of  preliminary  subscriptions  to  stock,  on 
the  ground  that  by  the  contract  of  subscription 
the  de  jure  creation  of  the  corporation  is  an  im- 
plied condition  precedent  to  liability  on  the  con- 


(holdlnar  that,  «Ten  conceding:  that 
the  iig:Et  of  an  association  to  exist 
as  a  corporation  after  the  expiration 
of  the  trme  limited  In  its  char- 
ter could  not  be  questioned  by 
e,  private  individual  in  a  collateral 
proceeding,  he  could  thus  ques- 
tion the  rlKht  of  a  corporation 
to  take  tolls  after  the  expira- 
tion of  the  period  during  which  it 
was  authorized  to  take  tolls,  as  he 
did  not  thereby  question  its  corj)0- 
rate  existence) ;  Homestead  St.  R.  Co. 
V.  Pittsburg,  etc.,  St.  R.  Co.,  166  Pa. 
162.  30  A  960,  27  LRA  383;  Chester 
County  Oaa  Co.  t.  Jiierlon,  etc.,  Oas, 
etc.,  Co..  16  Pa.  DIstT  214. 

63.  Proctor  v.  South  M.  E.  Churoh, 
226  Mo.  51,  128  SW  862  (holding  that 
the  widow  and  sole  belrs  of  a  tes- 
tator, .who  insist  that  an  attempted 
testamentary  gift  to  a  corporation 
never  took  effect  because  of  the  In- 
ability of  the  corporation  to  hold 
property,  do  not  collaterally  attack 
the  corporate  existence  of  the  cor- 
poration, and  they  may  take  advan- 
tage of  its  incapacity). 
.  64,  Flnck  V.  Schneider  Oranlte  Co., 
187  Mo.  244,  86  SW  213,  106  AmSR 
462  (holding  that  an  answer  setting 
up  the  illegality  of  the  contract  in 
suit,  which  was  entered  Into  between 
defendant  and  a  corporation  to  whose 
Interest  plalntlfF  had  succeeded,  and 
which  was  organized  for  the  purpose 
of  carrying  out  that  contract  and 
other  similar  contracts,  wsm  not  sub- 
ject to  the  objection  that  it  was  an 
attempt  collaterally  to  attack  the 
validity  of  the  corporation's  charter). 

6S.     See  Eminent  Domain  {   3^0. 

66-67.     See  Eminent  Domain  S  330. 

68.  Christian,  etc..  Grocery  Co.  v. 
Frultdale  Lumber  Co.,  121  Ala.  840, 
26    S    666. 

Am  to  •ffeet  M  fnutd  see  Infra 
i    227. 

69.  U.  S.— Tulare  Irr.  Dist.  v. 
Shepard,  185  U,  S.  1,  22  SCt  631,  46 
L.  ed.  773;  Harrill  v.  Davis.  168  Fed. 
187,  94  CCA  47,  22  LRANS  1153  [rev 
7  Ind.  T.  152,  104  SW  573,  15  AnnCas 
1134]:  In  re  Western  Bank,  etc.,  Co., 
168  Fed.  713;  Ryland  v.  HoUlnger. 
117  Fed.  216,  54  CCA  248;  Qartside 
Coal  Co.  v.  Maxwell,  22  Fed.  197. 

Ala. — Owensboro  Wagon  Co.  v. 
Bliss,  132  Ala.  263,  81  8  81,  90  AmSR 
907;  Magnolia  Shingle  Co.  v.  J.  Zlm- 
mern's  Co.,  3  'Ala.  A.  678,  68  S  90. 

Ark. — Whipple  v.  Tuxworth.  81 
Ark.   891,   99   SW  86. 

CoJo. — Humphreys  v.  Mooney,  B 
Colo.   282. 

Oa. — Howard  v.  Long,  142  Oa.  789, 
88  SE  852;  Brooke  v.  Day,  129  Oa. 
694,  69  SE  769;  Planters'  etc.,  Bank 
V.  Padgett,  69  Ga.  169:  McRee  v. 
Quitman  Oil  Co.,  16  Oa.  A.  12,  84  SE 
487;  Rosenheim  Shoe  Co,  v.  Home,  10 
Ga.   A.   582,    73    SE  958. 

III.— Brown  v.  Melick,  186  III.  A.  3; 
Clinton  Co,  v.  Schwarz,  176  111.  A. 
677;  Lincoln  Park  Chapter  No.  177 
R.  A.  M.  V.  Swatek,  105  111.  A.  604 
TafC   204    111.    228.    68    NE    429];    Hoyt 


V.  McCallum,  102  111.  A.  287;  Edwards 
v.  Cleveland  Dryer  Co.,  83  111.  A.  643. 

Ind. — Jennings  >v.  Dark,  175  Ind. 
832,  92  NB  778;  TDoty  v.  Patterson, 
155   Ind.   60,   66  JTE  668, 

Ind.  T. — Western  Inv.  Co.  v.  Davis, 
7  Ind.  T.  162,  104  SW  673,  16  AnnCas 
1134. 

Iowa. — Seaton  v.  Grtmm,  110  Iowa 
146.    81    NW   226. 

Kan. — Murdock  v.  Lamb,  82  Kan. 
867,  142  P  961. 

La. — Bond  v.  Scott  Lumber  Co.,  128 
La.  818,  55  S  468;  Well  v.  Leopold 
Well  Bldg.,  etc.,  Co.,  126  La.  938,  63 

5  66;  Rosengarten  v.  Mackle,  1  La.  A. 
(Orleans)   76. 

Md. — I.aflln,  etc.  Powder  Co.  v. 
Sinsheimer,  46  Md.  316,  24  AmR  622. 

Mich. — Newcomb-Endicott  Co.  v. 
Pee,  167  Mich.  674,  133  NW  540;  Gow 
V.  Collin,  etc..  Lumber  Co.,  109  Mich. 
46,  66  NW  876;  American  Mirror,  etc., 
Co.  V.  Bulkley,  107  Mich.  447,  66  NW 
291;  Merchants',  etc.,  Bank  v.  Stone, 
38  Mich.  779. 

Minn. — Richards  v.  Minnesota  Sav. 
Bank,  76  Minn.  196,  77  NW  822;  John- 
son V.  Okerstrom,  70  Minn.  303,  73 
NW  147;  Pinnegan  v.  Noerenberg,  62 
Minn.  239,  53  NW  1160,  88  AmSR  662, 
18  LRA  778. 

Mo. — Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  Webb  v. 
Rockefeller,   195   Mo.   57.   93  SW  772, 

6  LRANS  872;  Deadwood  First  Nat. 
Bank  v.  Rockefeller,  196  Mo.  15,  93 
SW  761;  Granby  Min..  etc.,  Co.  v. 
Richards,  96  Mo.  106.  8  SW  246; 
O'Kell  V.  Chama  Valley  Lands,  etc., 
Co.,  181  Mo.  A.  466,  168  SW  887; 
Elliott  V.  Sullivan,  166  Mo.  A.  496, 
137  SW  287;  Wasson  v.  Boland.  136 
Mo.  A.  622,  118  SW  663  (applying 
Iowa  law). 

Nebr. — ^Hogue  v.  Capital  Nat.  Bank, 
47  Nebr.  929,  66  NW  1036;  Kleckner 
v.  Turk,  46  Nebr.  176,  63  NW  469: 
Globe  Pub.  Co.  v.  State  Bank.  41 
Nebr.   176,   69   NW  683.   27   LRA  854. 

N.  H.— Lamed  v.  Beal,  65  N.  H, 
184,  23  A  149. 

N.  J.— Stout  T.  ZuUck,  48  N.  J.  L. 
699,    7  A  362. 

Okl.— Walton  v.  Cniee,  44  Okl.  186, 
148  P  1162;  Swofford  Bros.  Dry  Goods 
Co.  V.  Owen,  87  Okl.  616,  188  P  193, 
LRA1916C    189. 

Pa. — Cochran  v.  Arnold,  68  Pa.  899. 
But  see  Faterson  v.  Arnold,  46  Pa. 
410  (holding  that,  in  an  action  by 
corporate  creditors  to  recover  their 
debts  of  the  stockholders,  the  rule 
that  the  charter  is  conclusive  evi- 
dence of  corporate  capacity  and 
rights,  until  annulled  In  regular  form 
by  quo  warranto  or  scire  facias  at 
the  suit  of  the  state,  does  not  pre- 
vent the  creditors  from  showing  that 
a  portion  of  the  stock  was  not  paid 
in  money  according  to  law,  and  that 
the  certificate  required  by  law  in  or- 
der to  obtain  the  charter  is  essen- 
tially untrue). 

S.  D. — ^Mason  v.  Stevens,  16  S.  D. 
820,  92  NW  424. 

'Fenn. — Shoun  v.  Armstrong,   (Ch.) 


69  SW  790;  Tennessee  Automatic 
Lighting   Co.    v.    Massey,    (Ch.)    66 

Tex. — American  Salt  Co.  v.  Helden- 
heimer,  80  Tex.  844,  16  SW  1038,  26 
AmSR    743. 

Va. — Coalter  v.  Bargamin,  99  Va. 
66,   37    SE  779. 

Wash. — American  Radiator  Co.  v. 
Klnnear.  66  Wash.  210,  106  P  630. 
35  LRANS  463. 

Wis.— :Slocum  V.  Head.  106  Wis. 
431.  81  NW  673,   60  LRA  824. 

See  also  Stafford  Nat.  Bank  v. 
Palmer.  47  Conn.  443. 

70.  Howard  v.  Long,  142  Ga.  789, 
83   SE   852. 

71.  Midland  Bank  v.  Harris,  114 
Ark.  844,  170  SW  67;  AnnCasl916B 
1266  (holding  that  the  stockholders 
of  a  bank  which  had  existed  as  a  de 
facto  corporation  were  estopped  to 
deny  its  corporate  existence  in  order 
to  escape  .liability  under  Klrby  Dig. 
{  1990,  making  the  stockholders  of 
a  bank  liable  for  public  funds  which 
on  demand  it  fails  to  pay  to  the  per- 
son entitled  thereto);  Robinson  v. 
Blood,  151  Cal.  540,  91  P  268;  Sh&fer 
v.  Morlarty,  46  Ind.  9;  Eaton  v. 
Asplnwall,  19  N.  Y.  119. 

_.  72.  U.  8.— Chubb  v.  Upton,  96  U.  3. 
666,  24  L.  ed.  628;  Douglas  County  ▼. 
Bolles,  94  U.  S.  104,  24  L.  ed.  46: 
Allen  V.  Rhodes,  230  Fed.  821,  144 
CCA  463;  Upton  v.  Hansbrough,  28  F. 
Cas.  No.  16,801,  8  Blsa.  417  (action 
by  assignee). 

Ala. — Harris  v.  Gateway  Land  Co., 
128  Ala.  662,  29  8  611  (in  action  by 
auditors  of  Insolvent  corporation  to 
subject  unpaid  subscriptions);  Duke 
v.  Cahawba  Nav.  Co.,  16  Ala.  872' 
Duke  V.  Cahawba  Nav.  Co.,  10  Ala. 
82,  44  AmD  472;  Selma,  etc„  R,  Co. 
v.  Tipton    6  Ala.  787,  39  AmD  344. 

Ark. — Jones  v.  Dodge,  ,  97  Ark. 
248,    183   SW   828,    LRA1915A    472. 

Conn. — Pearce  v.  Olney,  20  Conn. 
644. 

Oa. — South  Georgia,  etc,  R.  O).  v, 
Ayers,  56  Ga.  230;  Toung  v.  Harrison! 
6  Oa.  130. 

111.— Burwash  v.  Ballou.  280  111.  14. 
82  NE  356;  Baker  v.  Backus,  32  IlL 
79;  Wllmans  v.  State  Bank,  6  111.  667; 
Washburn  v.  Roesch,  13  111.  A.  286. 

Ind. — ^Heaston  v.  Cincinnati,  etc., 
R.  Cto..  16  Ind.  276,  79  AmD  430; 
Stoops  v.  Greensburgh,  etc.  Plank 
Road  Co.,  10  Ind.  47;  Brookville,  etc. 
Tump.  Co.  v.  Mccarty,  8  Ind.  392, 
65  AmD  768;  John  v.  Farmers', 
etc.,  Bank,  2  Blackf.  S67,  20  AmD 
119. 

Iowa. — ^Farmers'  Mut  Tel.  Co.  ▼. 
Howell,   132  Iowa  22,  109  NW  294. 

Kan. — Chicago,  etc,  R.  Co.  v.  Staf- 
ford County,  86  Kan.  121,  12  P  693 
(subscription  by  county);  McCune 
Min.  Co.  V.  Adams,  36  Kan.  193,  10 
P  468. 

Ky.— OalUopoUs  Bank  v.  Trtsiblab 
6  B.  Mon.  699: 

Md. — Planters'  Bank  v.  Alexandria 
Bank,   10  Gill  &  J.  846;  (Chesapeake, 
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tract"  The  general  rale  applies  as  between  stoek- 
holdera  or  members,  so  that  the  legality  of  the 
ezist«iee  of  a  de  faeto  corporation  cannot  be  at- 
tacked by  a  stockholder  or  member  for  the  pur- 
pose of  compelling  other  stockholders  or  members 
to  account  to  him  on  the  basis  of  a  partnership/* 
or  to  hold  them  individually  liable  on  a  eontixict 
between  him  and  the  association.'*  But  the  rule 
has  no  application  to  a  suit  by  minority  stock- 
holders to  avoid  an  unauthorized  consolidation,  or 
other  ultra  vires  contract  or  jtransaction  or  breach 
of  tmst.^*  Defects  in  the  creation  of  a  corporation 
▼Meh  do  not  prevent  it  from  being  a  corporation 
de  facto  are  no  ground  for  dissolving  it  and  wind- 
ing np  its  affairs  at  the  suit  of  a  stockholder,  while 
it  remains  solvent,"  or  .for  sustaining  a  suit  by  a 
stockholder  who  has  recognized  it  to  dissolve  it, 
and  for  an  accounting,  on  the  theory  that  it  is  a 
mere  partnership,^'  or  to  have  it  adjudged  that 
there  is  no  corporation  and  that  the  holders  of 
shares  therein  are  tenants  in  common.^ 

[i  221]     d.    Liabilities  of  Oficers  and  Agents. 
The  legality  of  the  existence  of  a  de  facto  corpora^ 


'  tion  eannot  be  attacked  eoUaterally  for  the  pur- 
pose of  holding  directors  or  other  officers  or  agents 
liable  on  contracts  or  for  debts  of  the  corporation,^ 
or  for  its  tints  where  they  would  not  be  liable  if 
it  were  a  corporation  de  jure,'^  or  to  sustain  an 
indictment  against  them.^ 

[i  222]  e.  Oziminal  Prosecati<His.  Where  the 
existence  of  a  corporation  comes  collaterally  in 
question  in  a  criminal  prosecution,  it  is  ordinarily 
sufficient  to  show  a  corporation  de  facto,  and  when 
this  is  shown  the  legality  of  its  incorporation  can- 
not be  attacked.^  The  same  rale  applies  where  the 
existence  of.  a  de  facto  corporation  is  attacke4  for 
the  purpose  of  sustaining  an  indictment  against  an 
officer  or  agent  for  an  act  for  which  he  or  it  could 
not  be  held  criminally  liable  if  the  corporation 
were ''one  de  jure.^  And  an  indictment  may  be 
sustained  against  a  de  facto  corporation,  just  as  if 
it  were  one  de  jure,  for  the  n^lect  of  a  public 
duty." 

[$  223]  3.  Wbaib  OonsCttntes  De  Faeto  Corpo- 
ration Existence — a.  In  CkneraL  Having  once  de- 
termined that  a  particular  association  is  a  oorpo- 


etc  CaniLl  Co.  v.  Baltimore,  etc.,  R. 
Co.,  4  GUI  &  J.  1;  Hamilton  v.  An- 
napolis, etc..  R.  Co.,  1  Md.  Ch.  107. 
And  see  Musgrave  t.  Morrison,  64 
Ud.  161. 

Mass. — Appleton  Mut,  F.  Ins.  Co.  r. 
Jesser,  5  Allen  446. 

Mich. — Monroe  v.  Ft.  Wayne,  etc., 
R.  Co..  28  Mich.  J7l;  Swartwout  v. 
Michigan  Air  Line  R.  Co.,  24  Mich. 
989;  .Cahill  v.  Kalamaxoo  Mut.  Ins. 
Co..  2  Dougl.  124,  4^  AmD  457. 

Miss. — Bayless  v.  Orne,  Preem. 
161. 

Mo. — Haskell  v.  Worthlngton,  94 
Mo.  BSD.  7  SW  481;  State  Bank  v. 
Merchants'   Bank.   10  Mo.   123. 

N.  H. — Sewall's  Falls  BrldKe  v. 
PIsk,  23  N.  H.  171. 

N.  J.— MoCarter  v.  Ketcbam,  72  N. 
J.  L.  247.    62   A   S93. 

X.  T.— (Cayuga  Lake  R.  Co.  T. 
Kyle.  64  N.  T.  186;  Buffalo,  etc..  R. 
Co.  V.  Gary.  28  N.  T.  7B;  Katon  v. 
Aspinwall.  19  N.  T.  119;  Dorrls  v. 
Sweeney,  64  Barb.  636;  To  war  v. 
Hale,  46  Barb.  361. 

N.  C. — Buncombe  Turnpike  Co.  v. 
McCarson.  18  N.  C.  30B;  Tar  River 
Nav.  Co.  V.  Neal,  10  N.  C.  520. 

Oh. — Johnson  v.  Bentley,  16  Oh. 
>7;  CirelevlUe  Bank  y.  Renlck,  15 
Oh.  322;   Webb  v.    Moler.    8   Oh.   548. 

Pa, — Hamilton  v.  Clarion,  etc.,  R. 
Co..  144  Pa.  34,  23  A  53,  13  LRA  779; 
Hanover  Junction,  etc.,  R.  Co.  v. 
Ombb.  82  Pa.  36;  Dyer  v.  "Walker,  40 
Pa.  157;  Irvine  v.  Lumbermen's 
Bank,  2  Watts  &  S.  190;  McConachy 
V.  Centre,  etc.,  Turnpike  Co.,  1  Penr. 
*  W.  426;  Com.  v.  Morris,  1  Phila. 
411. 

S.  C. — Spartanburgr,  etc,  R.  Co.  v. 
Etell.  14  S.  C.  281. 

Tex. — ^Medlln  v.  Commonwealth 
Bondlngr.  etc.,  Ina.  Co..  (Civ.  A.)  180 
SW  899. 

Utah. — Jackson  ▼.  Crown  Point 
Mln.  Co.,  21  Utah  1.  69  P  238.  81 
AmSR  661;  Osden  Clay  Co.  v.  Har- 
vey. 9  Utah   497,   86  P  610. 

Vt. — Connecticut,  etc..  Rivers  R. 
Co.  V.  Bailey,  24  Vt.  466,  68  AmD  181. 
_  Va. — Martin  v.  South  Salen  Land 
Co.,  94  Va.  28.  26  SB  691:  Crump  v. 
U  S.  Mining 'Co.,  7  Grati  (48  Va.) 
362.  66  AmD  116. 

Hhis. — ^Waterford,    etc.,    R.    Co.    "v. 
Delblac.    6    Ezch.     443,    4    BngUbSq 
455.  165  Reprint  616. 
_  n.    111. — Hudson     v.     Green     Hill 
Seminary  Corp.,  118  111.  618. 
,  Mich. — Swartwout  v.  Michigan  Air 
Line  R.  Co..  24  Mich.  389. 
.  Minn. — ^Hanse    v.    Mannheimer,    <7 
Vinn.  194.  «9  KW  810. 
_Pa. — ^Tonge  v.   Item   Pub.  Co.,   844 
Pa_417,  91  A  229. 

W.  Va. — Ore«nbrIer  IndustriaJ  Elx- 
Po«ltlon  ▼.  Bodes.  87  W.  Va.  738  17 
BE  306. 


See  infra  t  '796. 
Bstoppal  see  infra  (   260. 

74.  Lincoln  Park  Chapter  No.  177 
R.  A.  M.  V.  Swatek,  204  III.  228,  68 
Nfi]  429  [aff  105  111.  A.  604];  Bush- 
nell   V.    Consolidated   Ice   Mach.   Co., 

138  111.  67.  27  NB  596. 

75.  Foster  v.  Moulton,  36  Minn. 
468,  29  NW  155  (mutual  benefit  as- 
sociation). 

_7ft.  Jones  V.  Mlssouri-Bdlson 
Blectrlc  Co..  144  Fed.  766,  75  CCA 
631. 

77.  Troutman  v.  Council  Bluffs 
St.  Fair,  etc.,  Co.,  142  Iowa  140,  120 
NW  730. 

78.  Lincoln  Park  Chapter  No.  177 
R.  A.  M.  V.  Swatek,  204  111.  228,  68 
NE  429   raff  105  III.  A.   604]. 

79.  Marsh  v.  Mathlaa,  19  Utah 
360,  66   P   1074. 

80.  Cason  v.  State,  16  Ga.  A.  820. 
86  SE  644;  Brown  v.  Mellck.  186  111. 
A.  8-  Edwards  v.  Cleveland  Dryer 
Co.,  83   111.  A.  643;   Love  v.  Ramsey, 

139  Mich.  47,  102  NW  279-  Merrlman 
V.  Magiveny,  12  Hel^k.    (Tenn.)   494. 

81.  Randell  v.  Fay.  32  Cal.  364; 
Lamming  v.  Galusha,  81  Hun  247,  30 
NTS  767  [aff  151  N.  T.  648  mem.  46 
NE  1132  mem]. 

83,     See  Infra  1  222. 

83.  U.  S.— U.  S.  v.  Amedy,  11 
Wheat.   392,   6  L.  ed.  502. 

Ala. — Hudgins  v.  State,  46  Ala.  208 
(sale  of  intoxicating  liquor). 

Ark. — Blackwell  v.  State,  36  Ark. 
178  (Indictment  for  sale'  of  intoxi- 
cating liquor  within  a  certain  dis- 
tance of  an  alleged  educational  cor- 
poration). 

Cal.— Peo.  V.  Oldham,  111  Cal.  648, 
44  P  812:  Peo.  v.  Leonard,  106  Cal. 
302,  89  P  617;  Peo.  v.  Ah  Sam.  41 
Cal.  645;  Pep.  v.  Schwartz,  32  CaL 
160;  Peo.  v.  Hughes,  29  Cal.  257; 
Peo.  v.  Frank,  28  Cal.  607;  Peo.  v. 
Morley,  8  Cal.  A.  872,  97  P  84  (In- 
formation for  burning  property  with 
Intent  to  defraud  Insurance  com- 
pany)- 

Conn. — State  v.  Byrne,  45  Conn. 
273  (indictment  for  burning  a  build- 
ing with  intent  to  defraud  an  Insur- 
ance company). 

D.  C— Fields  ,v.  V.  S.,  27  App.  488 
(certiorari  den  206  U.  S.  292,  27  SCt 
S43,  51  L.  ed.  807]  (an  indictment 
against  a  receiver  of  a  corporation 
for  embeszlement  of  Its  funds). 

Fla. — Thalheim  v.  State,  88  Fla. 
169,   20  S  938. 

(3a. — Cason  v.  State,  16  Ga.  A.  820, 
86   SB   644. 

Ind.— White  v.  State,  69  Ind.  278 
(an  Indictment  for  trespass  upon  the 

Sroperty  of  a  church   corporation); 
mith  V.  State,  28  Ind.   321. 
Mass. — Com.      v.      Bakeman,      105 
Mass.  58. 


N.  H.— State  v.  Carr,  6  N.  H.  867. 

N.  C— State  V.  Shaw,  92  N.  C.  768. 

Oh.— Reed  v.  SUte,  15  Oh,  217; 
Sasser  v.  State,   13  Oh.  453. 

Or.— State  v.  Adler,  71  Or.  70,  142 
P   344. 

S.  D. — State  V.  Stevens,  16  S.  D. 
309,  92  NW  420  (an  Indictment 
against  a  bank  cashier  for  receiving 
a  deposit  after  the  bank's  insol- 
vency). 

See  also  supra  {  180. 

[a]  AlleffMloii  of  Axis  iaoo»on^ 
tloib— The.  rule  applies  although  the 
Indictment  alleges  the  due  incor- 
poration of  the  corporation.  Peo.  v. 
Oldham,  111  Cal.  648.  44  P  812;  Peo. 
v.  Ah  Sam,  41  CaL  645;  Peo.  v. 
Schwartz,  82  Cal.  160;  Peo.  v. 
Hughes.  29  Cal.  257;  Com.  v.  Bake- 
man,  105  Mass.   53. 

[b]  Bui*  InappUcabls. — (1)  It  has 
been  held,  however,  that,  as  a  cor- 
poration organized  under  a  law  not 
passed  by  a  two-thirds  vote,  as  re- 
quired by  the  constitution,  has  no 
legal  existence,  a  conviction  of  pass- 
ing forged  notes  with  intent  to  de- 
fraud it  was  erroneous  (De  Bow  v. 
Peo.,  1  Den.  (N.  T.)  9),  (2)  and  that, 
on  the  trial  of  an  Indictment  for 
forging  bank  bills  purporting  to  be 
issued  by  the  Massachusetts  Bank, 
A  corporation  duly  authorized  by  the 
state  of  Massachusetts,  there  must 
be  proof  that  there  was  an  incor- 
porated institution  called  th^  Massa- 
chusetts Bank  (State  v.  Newland,  7 
Iowa,  242,  71  AmD  444).  See  also 
supra  1  180. 

Estoppel  to  de]»  ootporat*  exlst- 
enca  see  infra  i   252. 

84.  State  v.  Woodward.  89  Ind. 
110,  46  AmR  160  (a  prosecution  for 
selling  a  lottery  ticket);  State  v. 
Miner,  233  Mo.  312,  136  SW  483  (an 
Indictment  against  the  president  of 
a  corporation  for  carrying  on  a 
bucket  shop  'Vis  principal,"  where  it 
appeared  that  the  business  was  car- 
ried on  by  said  corporation). 

[a]  rorfaitor*  of  ohartev.— A 
criminal  prosecution  against  an  of-' 
fleer  or  agent  of  a  corporation  can- 
not be  sustained  on  the  ground  that 
the  corporation  had  forfeited  its 
franchise  and  that  his  act  was  there- 
fore a  crime.  State  v.  Woodward,  89 
Ind.  110,  46  AmR  160  (a  prosecution 
for  selling  a  lottery  ticket.  In  which 
it  was  contended  by  the  state  that 
the  franchise  of  a  corporation  to 
which  the  state  had  granted  a  lot- 
tery privilege  had  been  forfeited); 
Com.  v.  Worcester  Tump.  Corp.,  8 
Pick.  (Mass.)  327. 

86.  Com.  V.  Worcester  Tump. 
C^rp.,  8  Pick.  (Mass.)  327. 

Vortaltmx*    of      ~ 
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ration  de  facto,  there  is  little  difSculty  in  applying 
the  principles  of  law  as  stated  above.  But  there  is 
much  confusion  and  conflict  in  the  decisions  as  to 
what  constitutes  a  corporation  de  facto,  as  dis- 
tinguished from  an  association  which  pretends  to  be 
a  corporation,  but  which  has  no  existence  at  all 
as  such,  either  de  jure  or  de  facto."  The  term  "de 
facto  eorporatioii "  has  sometimes  been  used  as  ap- 
plying to  any  association  which  is  in  fact  acting  as 
a  corporation;"  but  this  is  clearly  an  improper  use 
of  the  term,  for  individuals  cannot  acquire  any 
corporate  existence  whatever,  either  de  jure  or  de 
facto,  by  merely  adopting  a  name  importing  a  cor- 
poration and  assuming  to  be  and  to  act  as  a  cor- 
poration without  color  of  any  lawful  authority. 
Mere  user  alone  is  not  sufficient.^  In  other  cases 
a  corporation  de  facto  has  been  defined 'in  effect 
as  existing  when  there  is  (1)  a  charter'  or  law 
under  which  a  corporation  with  the  powers  assumed 


86.  See  cases  Infra  this  section. 
[a]      Th*    atat*    of    tli*    aathon. 

ties  OB  tbim  anbjeot  is  thus  described 
by  Judge  Thompson  In  his  work  on 
Corporations:  "It  is  Impossible  to 
formulate  a  rule  on  the  subject  of  de 
facto  corporations,  which  will  be  ap- 
plicable In  all  American  Jurisdictions, 
or  which  will  receive  uniform  sup- 
port from  the  decisions  in  any  one 
such  jurisdiction.  Those  decisions 
oscillate  between  two  extreme  views: 
(1)  That  where  a  body  of  men  act  as 
a  corporation,  and  in  the  ostensible 
possession  of  corporate  powers,  it 
will  be'  conclusively  presumed,  in  all 
cases  except  In  a  direct  proceeding 
against  them  by  the  state  to  vacate 
their  franchises,  that  they  are  a  cor- 
poration. (2)  That  the .  conditions 
named  in  statutes  authorizing  the 
organization  of  corporations  are 
conditions  precedent,  and  must  be 
strictly  compiled  with,  or  the  corpo- 
ration does  not  exist;  and  that  the 
want  of  compliance  with  any  one 
condition  precedent  may  be  shown  by 
any  one,  in  a  private  litigation  with 
the  pretended  corporation,  unless  he 
has  estopped  himself  by  his  conduct 
from  challenging  its  corporate  exist- 
ence, and  frequently  without  refer- 
ence to  the  question  of  estoppel." 
1  Thompson  Corp.   {1st  Ed)  J  495. 

Prima  faol*  eTUIanoe  of  &•  (aoto 
eozpomtioii  see  supra  {  167. 

87.  Continental  Trust  Co.  v.  To- 
ledo, etc.,  R.  Co.,  82  Fed.  (42,  <50 
[mod  on  other  grounds  95  Fed.  497, 
36  CCA  15B]  (where  Judge  Taft  said: 
"When  persons  assume  to  act  as  a 
body,  and  are  permitted  by  acqui- 
escence of  the  public  and  the  state  to 
act,  as  If  they  were  legally  a  i>ar- 
ticular  kind  of  corporation,  for  the 
organization,  existence,  and  continu- 
ance of  which  there  Is  express  recog- 
nition by  general  law,  such  body  of 
persons  is  a  corporation  de  facto, 
although  the  particular  persona  thus 
exercising  the  franchise  of  Welng  a 
corporation' may  have  been  Ineligible 
and  Incapacitated  by  the  law  to  do 
so").  See  also  L,akeslde  Ditch  Co.  v. 
Crane.  tO  Cal.  181,  22  P  76;  Jaques  v. 
Tuba  County,  24  Cal.  A.  381,  141  P 
404;  Barnes  v.  Colusa  County,  18  Cal. 
760.  110  P  820:  Peo.  v.  Morley,  8  Cal. 
A.  372,   97  P  84;  Osbom  v.  Peo..  103 

'  111.  224;  Appleton  Mut.  F.  Ins.  Co.  v. 
Jesser,  5  Allen  (Mass.)  446.  448 
(where  It  was  said  that  when,  after 
the  date  when  the  charter  went  into 
effect,  "persons  were  found  with  the 
consent  and  under  the  authority  of 
the  designated  corporators,  and  with- 
out objection  on  the  part  of  the 
sovereign  power,  actually  exercising 
the  corporate  powers,  and  claiming 
and  using  the  franchise,  they  con- 
stituted a  corporation  de  facto"): 
Leavengood  v.  McGee,  60  Or.  233,  91 
P  453:  Olbb's  Est.,  157  Pa.  59,  69,  27 
A  383,  22  L.RA  276  ("an  apparent 
corporate    organisation,    asserted    to 


be  a  corporation  by  Its  members  and 
actually  acting  as  such,  but  lacking 
the  creative  flat  of  the  law").  And 
see  infra  S  224. 

88.  U.  S.— Harrlll  v.  Davis,  168 
Fed.  187.  94  CCA  47,  22  LRAN8  1153 
[rev  7  ind.  T.  152,  104  SW  673,  16 
AnnCas  1134). 

Cal. — Peo.  V.  Volcano  Canyon  Toll- 
Road  Co..  100  Cal.  87,  34  P  522. 

111. — Chicago  Open  Bd.  of  Trade  v. 
Imperial  Bldg.  (To.,  136  III.  A.  606; 
Stanwood  v.  Sterling  Metal  Ck>.,  107 
111.   A.   669. 

Ky. — Cincinnati  Cooperage  Co.  v. 
Bate,  14  KyL  469. 

Md. — National  Shutter  Bar  Co.  v. 
Zimmerman,    110    Md.    313,    73    A    19. 

Mich. — Eaton  v.  Walker,  76  Mich. 
679,  43  NW  638,  6  LRA  102;  Wheeler 
v.  Clinton  Canal  Bank.  Harr.  449. 

Mont. — Milwaukee  Oold  Extraction 
Co.  V.  Gordon,  37  Mont.  20»,  222,  95  P 
995   [cit  Cyc], 

N.  Y.— Fuller  v.  Rowe,  57  N.  T.  28; 
Van  Buren  v.  Gansevoort  Reformed 
Church,  62  Barb.  496;  Childs  v. 
Smith,  66  Barb  45  [rev  on  other 
grounds  46  N.  T.  34];  De  Witt  v. 
Hastings,  40  N.  Y.  Super.  463  [all  69 
N.  Y.  5181;  Bradley  Fertilizer  Co.  v. 
South  Pub.  Co..  4  Misc.  172,  23  NYS 
676  [rev  21  NYS  472];  Welch  v.  Old 
Dominion  Min.,  etc.,  C:o.,  10  NYS  174. 

Pa. — Gibb's  Est.,  157  Pa.  69,  27  A 
383,    22   L.RA   276. 

Tex. — Whaley  v.  Bankers'  Union, 
39  Tex.  Civ.  A.  386,  88  SW  259. 

Wash. — Bash  v.  Culver  Gold  Min. 
Co.,  7  Wash.  122,  34  P  462. 

See  also  infra  9i   224-230. 

89.  St.  Louis,  etc.,  R.  Co.  ▼.  Belle- 
ville City  R.  Co.,  158  III.  890,  41  NB 
916;  Way  v.  Billings,  2  Mich.  397; 
Abbott  V.  Omaha'  Smelting,  etc.,  <3o., 
4  Nebr.  416;  Methodist  Episcopal 
Union  Church  v.  Pickett,  19  N.  T. 
482,  486:  Jones  v.  Dana,  24  Barb. 
(N.  Y.)  396.  See  also  Imperial  Bldg. 
Co.  V.  Chicago  Open  Bd.  of  Trade, 
238  111.  100,  87  NE  167;  Chicago  Open 
Bd.  of  Trade  v.  Imperial  Bldg.  Co., 
136  III.  A.  606;  Newcomb-Endlcott 
Co.  V.  Fee,  167  Mich.  674.  133  NW 
640;  East  Norway  Lake  Church  v. 
FroUlIe,  37  Minn.  447,  35  NW  260; 
Van  Buren  v.  Gansevoort  Reformed 
Church,  62  Barb.  (N.  Y.)  496.  And 
see  infra  {  225. 

90.  Farmers'  Mut.  v.  Reser,  43 
Ind.  A.  ^34,  88  NE  349;  Finnegan  v. 
Noerenberg,  52  .Minn.  239,  53  NW 
1160,  38  AmSR  6^2,  18  LRA  778;  Ste- 
vens V.  Episcopal  Church  History 
Co..  140  App.  Dlv.  570,  125  NTS  673; 
Perrlne  v.  Levin,  68  Misc.  327,  123 
NYS  1007:  Gibb's  Est.,  157  Pa.  69, 
27  A  383,  22  LRA  276.  And  see  infra 
this,  section;  and    {{    225-230. 

91.  See  supra  S   206  et  seq. 

92.  U.  S. — Tulare  Irr.  DIst.  v. 
Shepard,  186  U.  S.  1,  22  SCt  631,  46 
L.  ed.  773  [afC  94  Fed.  1];  Kardo  Co. 
V.  Adams,  231  Fed.  960.  146  CCA  146 
[rev  222  Fed.  967];  Utah  Light,  etc.. 


might  lawfully  be  created,  and  (2)  a  user  of  the 
rights  claimed  to  be  conferred  by  such  charter  or 
law;""  bitt,  while  this  may  sometimes  be  true  in 
the  case  of  a  special  act  creating  a  corporation,  it 
is  inaccurate  in  most  jurisdictioiis,  as  applied  to 
corporations  formed  under  general  laws,  in  omit- 
ting the  requirement  that  there  must  at  least  be 
some  attempt  to  organize  under  the  charter  or  the 
law.""  Although  there  is  some  conflict  in  the 
decisions,  as  will  hereafter  be  seen,  the  general  rule 
is  that  there  is  a  de  facto  corporation,  so  that  the 
legality  of  its  corporate  existence  cannot  be  at- 
tacked collaterally,^'  where  (1)  there  is  a.  special 
act  or  general  l^w  under  which  such  a  corporation 
may  lawfully  exist,  (2)  a  bona  fide  attempt  to 
organize  under  the  law  and  colorable  compliance 
with  the  statutory  requirements,  and  (3)  actuid 
user  or  exercise  of  corporate  powers  in  pursuance 
of  such  law  and  attempted  organization;^  and,  on 

Co.  v.  U.  S.,  230  Fed.  343,  144  CCA 
486;  Allen  v.  Rhodes,  230  Fed.  321, 
144  CCA  463;  In  re  Cordova  Shop, 
216  Fed.  818-  In  re  Western  Bank, 
etc.,  Co.,  163  Fed.  713. 

Ala. — Fidelity  Mortg.,  etc.,  Co.  v. 
Dubberly,  73  S  911;  Owensboro  Wag. 
on  Co.  v.  Bliss,  132  Ala.  253,  31  S  81, 

90  AmSR  907:  Bibb  v.  Hall,  101  Ala. 
79,  14  S  98;  Cory  v.  Lee,  93  Ala,  468, 
8  S  694;  Snlder'^3  Sons'  Co.  v.   Troy, 

91  Ala.  rn.  8  S  658,  24  AmSR  887. 
11  LRA  515. 

Ark. — Midland  Bank  v.  Harris.  114 
Ark.  344,  170  SW  67,  AnnCasl916B 
1256;  Whipple  v.  Tuxworth,  81  Ark. 
391.   99  SW  86. 

Cal. — Vallejo,  etc.,  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  646,  147  P  238; 
Jaques  v.  Tuba  Ck>unty,  24  Cal.  A. 
381,  141  P  404. 

Colo. — Fisher  v.  Pioneer  Constr. 
Co.,  62  Colo.  638,  163  P  861;  Jones  v. 
Aspen  Hardware  Co..  21  Colo.  263,  40 
P  457,  62  AmSR  220.  29  L.RA  143; 
Duggan  v.  Colorado  Mortg.,  etc.,  Co.. 
11  Colo.  113,  17  P  106;  Humphreys 
V.  Mooney.   6   Colo.   282. 

Conn. — Mackay  v.  New  Tork.  etc., 
R.  Co.,  82  Conn.  73,  72  A  583,  24 
LRANS  768;  New  Tork,  etc.,  R.  Co. 
V.  Motll,  81  Conn.  466,  71  A  663; 
State  V.  Byrne,   45  C^>nn.  273. 

Fla. — ^Duke  v.  Taylor,  87  Pla.  64. 
19  S  172.  63  AmSR  232,  31  LRA  484. 

Ga. — Brooke  v.  Day,  129  Ga.  694. 
59  SB  769-  Cason  v.  State,  16  Oa,  A- 
820.  86  SB  644;  McRee  v.  Quitman 
Oil  Co.,  16  Ga.  A.  12,  84  SB  487; 
Rosenheim  Shoe  Co.  v.  Home,  10  Oo. 
A.  682,  78  SB  953. 

Ida. — Falrvlew  Inv.  Co.  v.  Lainber- 
son,  25  Ida.  72,  136  P  606;  Pickett  ▼. 
Fremont  County,  24  Ida.  200,  208. 
133  P  112   [quot  CVo], 

III. — Imperial  Bldg."  Co.  v.  CSiicairo 
Open  Bd.  of  Trade,  238  111.  100,  87  NB 
167:  Marshall  v.  Keach.  227  111.  35. 
81  NE  29.  118  AmSR  247.  10  AnnCaa 
164;  Ounderson  v.  Illinois  Trust,  etc.. 
Bank,  199  111.  422,  65  NE  326  [atf  lOO 
111.  A.  461];  Coizens  v.  C^lcae^o  Hy- 
draulic-Press Brick  Co.,  166  111.  213. 
46  NB  788;  Hudson  v.  Green  Hill 
Seminary  Corp..  113  111.  618;  Cincin- 
nati, etc.,  R.  Co.  v.  Danville,  etc.,  R. 
Co.,  76  111.  113;  Wlllard  v.  Methodist 
Episcopal  Church,  66  111.  66;  Thomp- 
son v.  Candor,  60  111.  244;  Brown  v. 
Mellck,  186  111.  A.  3;  Dean  v.  W.  B. 
Conkey  Co.,  180  III.  A.  162;  Jollet  v. 
Frances,  86  III.  A.  243;  Concord 
Apartment  House  Co.  T.  Alaska  Re- 
frigerator Co..  78  III.  A.  682. 

Ind. — Jennings  v.  Dark.  176  Ind. 
332,  92  NB  778;  Clark  v.  American 
Cannel  Coal  Co..  166  Ind.  213.  73 
NB  1088,  112  AmSR  217;  Doty  v.  Pat- 
terson, 166  Ind.  60,  66  NE  668;  Wil- 
liams V.  Citizens'  R.  Co.,  ISO  Ind.  71, 
29  NE  408,  30  AmSR  201,  II  LRA  64: 
Crowder  v.  Sullivan,  128  Ind.  486,  It- 
NE   94,    13    LRA    647:   Williamson   v. 


Ind.    389;   Bal 


S,  etc. 
ep  V. 


Nelf,   73   Ind.   68; 
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the  other  hand,  aeeordi;ng  to  the  great  weight  of 
authority,  that  there  is  no  corporation,  either  de 
jure  or  de  facto,  unless  all  of  these  elements  exist.'' 
[i  2241  b.  Law  under  Wliich  Corporation  Might 
Bightfnlly  Exist.    In  a  number  of  eases,  in  defining 


or  referring  to  a  de  faeto  corporation,  the  oonrts 
have  onutted  all  mention  of  an  enabling  act,  al- 
though perhaps  assuming  its  existence,  and  have 
declared  a  colorable  oiganization  followed  by  user 
of  corporate  powers  sofScient;"  and  there  are  some 


Huntington  Mfg-  Co.  v.  Schofleld,  28 

Ind.  A.  9S.  S2  NB  106. 

Ind.  T. — Western  Inv.  Co.  v.  Davis, 
7  Ind,  T.  162,  104  SW  5Tt,  IS  Ann 
Cas  1134. 

Iowa. — Nelson  t,  Troy  Mills  Cons. 
Independent  School  Dist.  181  Iowa 
m.  1«4  NW  874. 

K&n. — Atchison,  etc.,  R.  Co.  t. 
Sumner  County,  61  Kan.  617,  38  P 
112;  Pape  v.  Capitol  Bank,  20  Kan. 
440,  27  AmR  18S;  McLennan  T.  Hop- 
Una,  2  Kan.  A.  260.  41  P  1061. 

La. — Bond  v.  Scott  Lumber  Co., 
128  La.  818,  E5  S  468;  Leader  Realty 
Co.  T,  Lakeview  Land  Co.,  127  La. 
loss,  64  S  360;  Weil  T.  Leopold 
Well  Bids.,  etc.,  Co.,  126  La.  938,  53 
S  66;  Williams  v.  Hewitt,  47  La. 
Ann.  1076,  17  S  496,  49  AmSR  394. 

Maas. — Barrett  v.  Mead,  10  Allen 
337. 

Hlcli. — Newcomb-Endlcott  Co.  ▼. 
Pee,  167  Mich.  674,  680,  133  NW  640 
fguot  Cyc];  Elaton  v.  Walker,  76 
Mich.  679.  48  NW  638.  6  LRA  102; 
Swartwout  t.  Michigan  Air  Line  R. 
Co..  24  Mich.  389. 

Minn. — ^Healey  ▼.  Steele  Center 
Creamery  Abs«c,  116  Minn.  461,  133 
NW  69;  Johnson  v.  Okorstrom,  70 
Minn.  303,  78  NW  147;  Finnegan  v. 
Noerenberg,  52  Minn.  239,  63  NW 
nSO.  38  AmSR  562,  18  LRA  778; 
East  Norway  Lake  Church  v.  Frois- 
Ue.  37  Minn.  447,   36  NW  260. 

Mo. — Meramec  Spring  Park  Co.  v. 
Gibson,  268  Mo.  394,  188  SW  179; 
Deadwood  First  Nat.  Bank  T.  Rocke- 
feller, 196  Mo.  15,  93  SW  761;  Rial  to 
Co.  V.  Miner.  188  Mo.  A.  11»,  166  SW 
129. 

Nebr.— Lusk  v.  RiSBS.  70  Nebr.  718, 
102  NW  88,  70  Nebr.  713,  97  NW 
1033;  Haas  v.  Bank  of  Commerce,  41 
Nebr.  764,   60  NW  86. 

N.  J. — McCarter  v.  Ketcham,  72 
N.  J.  L.  247,  62  A  698;  Vanneman  v. 
Toong,  62  N.  J.  L.  403,  20  A  63; 
Stout  V.  Zulick.  48  N.  J.  L.  699,  7  A 
862. 

N.  T. — Methodist  episcopal  TTnion 
N.  T.  482;  Von 


Church  V.  Pickett.  19 


Lengerke  v.  New  Voric,  160  App.  Div. 
98,  134  NTS  832  [aff  211  N.  T.  568 
mem.  106  MB  1101  meml;  Stevens  t. 
Episcopal  Church  History  Co.,  140 
App.  Div.  670,  125  NTS  673:  Lam- 
ming V.  QalushaKSl  Hun  247,  30  NTS 
7(7  [aff  161  N.  Y.  648  meni.  46  NE 
1132  mem]:  Eastern  Plank  Road  Co. 
T.  Vaughan,  20  Barb.  166  [aS  14  N.  T. 
646]. 

N.  C. — Claremont  College  v.  Riddle. 
1(6  N.  C.  211,  216,  gl  SB  288  [cit 
Cycl. 

Oh. — Stat«L  V.  Toledo,  etc..  Burial 
Assoc.,  28  Oh.,  Cir.  Ct.  897;  Shawnee 
Commercial,  etc..  Bank  Co.  v.  Miller, 
24  Oh.  Cir.  Ct.  198. 

Okt — SwoBord  Bros.  Dry  Croods  Co. 
v.  Owen.  87  Okl.  616.  133  P  193,  LRA 
1916C  189;  Western  Union  Tel.  Co.  v. 
Mexican  Agr.  Land  Co..  81  Okl.  628, 
122  P  505,  AnnCasl914C  1244. 

Or.^— Splonskofsky  v.  Minto,  62  Or. 
MO.  569,  126  P  16  [quot  Cyc];  Brown 
T.  Webb,  60  Or.  526,  120  P  387,  Ann 
CasI914A  148;  Leavengood  v.  McGee. 
60  Or.  233,  91  P  453. 
.  Pa.— Gibbs-  Est.,  167  Pa.  69,  27  A 
383.  22  LRA  276. 

8.  D. — ^Mason  v.  Stevens,  16  S.  D. 
«0,  92  NW^  424:  State  v.  Stevens,  16 
8.  D.  309,  92  NW  420. 

Tenn. — M«rrlman  v.  Magiveny,  12 
Helsk.  494 :  Shoun  v.  Armstrong, 
(Ch.)  69  SW  790;  Tennessee  Auto- 
matic Lighting  Co.  v.  Massey,  (Ch.) 
W  8w  35. 

Tex. — McLeary  v.  Dawson,  87  Tex. 
624,  29  SAV  1044;  Roaring  Springs 
Townsite  Co.  v.  Faducah  Tel.  Co., 
(Civ.  A.)  164  SW  50}  Conley  v. 
Daughters  of  the  Republic,  (Civ.  A.) 
161  SW  877. 

£14  C.  J.-14] 


Utah. — Mitchell  v.  Jensen,  29  Utah 
346.  81  P  166;  Marsh  V.  Mathiaa,  18 
Utah  360,  56  P  1074. 

Wash. — Kwapil  v.  Bell  Tower  Co., 
56  Wash.   583,   104  P  824. 

W.  Va. — Flatwoods  Dist  Bd.  of 
Education  v.  Berry,  62  W.  Va.  433, 
69  SE  169,  126  AmSR  976;  Bon  Aqua. 
Impr.  (^.  V.  Standard  F.  Ins.  Co.,  84 
W.  Va.  764,  12  SE  771. 

Wis. — Franke  v.  Mann,.  106  Wis. 
118,  81  NW  1014,  48  LRA  856;  Slocum 
v.  Head,  106  Wis.  431,  81  NW  678. 
50    LRA   324. 

93.  U.  S.— HarrlU  v.  Davis.  188 
Fed.  187,  94  CCA  47,  22  lAaNS 
1153   [rev  7  Ind.  T.  162,  104  SW  573, 

16  AnnCas  11341;  Elgin  Nat.  Watch 
Co.  V.  Loveland,  132  Fed.  41  [app 
dlsm  133  Fed.  1021  mem,  66  CCA 
680  mem]  (under  Illinois  statutes); 
Davis  v.  Stevens,  104  Fed.- 236. 

Ark. — Rainwater  v.  Childress,  121 
Ark.  541,  182  SW  280;  Whliaple  v. 
Tuxworth,   81  Ark.   391,   99  SW  86. 

Cal. — Stockton,  etc.  Gravel  Road 
Co.  V.  Stockton,  etc.,  R.  Co.,  45  Cal. 
680. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  P  467.  52  AmSR 
220,  29  LRA  148;  Duggah  v.  Colo- 
rado Mortg.,  etc.,  Co.,  11  Colo.   118, 

17  P  105. 

Fla. — Duke  v.  Taylor,  87  Fla.  64, 
19  S  172.  ,53  AmSR  232,  81  LRA  484. 

Ga. — Brown  v.  Atlanta  R.,  etc., 
Co.,  113  Ga.  462,  39  SB  71;  Michael 
Bros.  Co.  V.  Davidson,  8  Oa.  A.  762, 
60    SE    362. 

111.— Imperial  BIdg.  Co.  v.  Chicago 
Open  Bd.  of  Trade,  238  III.  100~87 
NB  167:  Stanwood  v.  Sterling  Metal 
Co.,  107  III.  A.  669;  Lincoln  Park 
Chapter  No.  177  R.  A.  M.  v.  >Swatek, 
106  111.  A.  604  [alt  204  lU.  228,  68 
NB   429].  I 

Ind. — Jennings  T.  Dark.  175  Ind. 
332,  92  NE  778;  Clark  V.  American 
Cannel  Coal  Co.,  166  Ind.  213,  78  NE 
1083,  112  AmSR  217;  Farmers'  Mut 
V.  Reser,  43  Ind.  A.  634,  88  NB  349, 
43  Ind.  A.  738,  88  NE  368;  Clark  v. 
American  Cannel  Coal  Co.,  36  Ind.  A. 
66,  73  NE  727. 

Iowa. — Middle  Branch  Mut.  TeL 
Co.  V.  .Jones,  137  Iowa  396,  116  NW  8. 

Minn. — Johnson  v.  Okerstrom,  70 
Minn.  303,  73  NW  147;  Finnegan  v. 
Noerenberg,  62  Minn.  239,  68  NW 
1150,    38  AmSR   552,   18   LRA  778. 

Mont. — Milwaukee  Gold  Extraction 
Co.  V.  (Gordon,  37  Mont.  209,  222,  96 
P  996  [cit  Cyc];  Teitlg  v.  Boesman, 
12  Mont.  404.  31  P  871. 

Nebr. — Longfellow  v.  Barnard,  68 
Nebr.  612,  79  NW  256,  76  AmSR  117, 
69  Nebr.  466.  81  NW  307;  Abbott  v. 
Omalia  Smelting,  etc,  Co.,  4  Nebr. 
418. 

N.  Y. — Von  Lengerke  v.  New  York, 
160  App.  Div.  98,  184  NYS  832  [afl 
211  N.  Y.  558  mem,  105  NE  1101 
mem];  Stevens  v.  Episcopal  (Church 
History  COo  140  App.  Div.  570,  125 
NYS  678;  De  Witt  v.  Hastings,  40 
N.  Y.  Super.  463  [aff  69  N.  Y.  618]: 
Perrine  v.  Levin.  68  Misc  22,7,  123 
NYS  1007;  Bradley  Fertiliser ^Co.  v. 
South  Pub.  Co.,  4  Misc  172,  23  NYS 
675;  Welch  v.  Old  Dominion  Min., 
etc.,   Co.,   10   NYS   174. 

Oh. — Society  Perun  v.  Cleveland,  48 
Oh.   St.   481,  3  NE  357. 

Pa. — Guckert  v.  Hacke,  169  Pa.  303, 
28  A  249;  Gibb's  Est.,  157  Pa.  59,  27 
A  383,  22  LRA  276;  Com.  V.  East 
Brady  Caloric  Co.,  41  Pa.  Co.  262. 

Tex. — McLeary  v.  Dawson,  87  Tex. 
524,  29  SW  1044;  Allen  v.  Long,  80 
Tex.    261,    16    SW    43,    26    AmSR    785. 

Utah. — Mitchell  v.  Jensen,  29 
Utah   346.   81    P   166. 

Wis.- Huber  v.  Martin,  127  Wis. 
412,  105  NW  1031,  1135,  116  AmSR 
1023,  3  LRANS  663,  7  AnnCas  400; 
Bergeron  v.  Hobbs,  96  Wis.  641,  71 
NW  1066,  65  AmSR  86;  Elvenson  v. 
Ellingson.  67  Wis.   684,   81   NW  842. 


And  see  other  cases  in  preceding 
note;  and  infra  {  224  et  seq. 

"The  requisites  to  constitute  a 
corporation  de  facto  are  three:  (1) 
a  charter  or  general  law  under 
which  such  a  corporation  as  it  pur- 
porta  to  be  might  lawfully  be  or-  ' 
ganixed;  (2)  an  attempt  to  organise 
thereunder;  and  (3)  actual  user  of 
the  corporate  franchise."  Tulare 
Irr.  Dist  v.  Shepard,  186  U.  S.  1,  18, 
22  set  531,  46  L.  ed.  773;  Whipple 
V.  Tuxworth.  81  Ark.  391,  99  SW 
86. 

"It  is  essential  to  the  existence  of 
a  de  facto  corporation,  however, 
that  there  be  (1)  a  valid  law  under 
which  a  corporation  with  the  pow> 
crs  assumed  might  be  incorporated; 
(2)  a  bona  fide  attempt  to  organise 
a  corporation  under  such  law;  (3) 
and  an  actual  exercise  of  corporate 

Sower."     Clark  v.   American   Cannel 
oal   C:o.,   166   Ind.    213,    216.    78   NB 
1083,  112  AmSR  217. 

"Two  things  are  necessary  to  be 
shown  in  order  to  establish  a  cor- 
poration de  facto,  vis.:  1.  The  ex- 
istence of  a  charter  or  some  law  un- 
der which  a  corporation,  with  the 
powers  assumed,  might  lawfully  be 
created.  2.  A  user  by  the  party  to 
the  suit  of  the  righta  claimed  to  be 
conferred  by  such  charter  or  law. 
.  .  .  If  the  law  exists,  and  the 
record  exhibits  a  bona  flde  attempt  ■ 
to  organize  under  it,  very  slight  evi- 
dence of  user  beyond  this  is  all  that 
can  be  required.  Baton  v.  Walker, 
76  Mich.  679.  686.  43  NW  638.  6 
LRA  102. 

"Where  it  la  Shown  that  there  is 
a  charter  or  a  law  under  which  a 
corporation  with  the  powers  assumed 
might  lawfully  be  incorporated,  and 
there  is  a  colorable  compliance  with 
the  requirement  of  the  charter  or 
law,  and  a  user  of  the  righta 
claimed  under  the  charter  or  law, 
the  existence  of  a  corporation  de 
facto  is  established."  Stout  ▼.  Zu- 
Uck,  48  N.  J.  L.  699.  601,  7  A  3(2. 

"Three  things  are  necessary  to 
create  the  tiabillty:  a  law  or  charter 
under  which  an  organisation  de  jure 
might  be -effected:  an  attempt  to  or- 
ganise which  falls  BO  far  short  of 
the  requirements  of  the  law  or  char- 
ter as  to  be  ineffectual;  an  assump- 
tion and  exercise  of  corporate  pow- 
ers notwithstanding  the  failure  to 
comply  with  the  law  or  charter." 
Gibb's  Est..  157  Pa.'59,  70,  27  A  383,  22 
LRA  276.  To  same  effect  Jones  v.  As- 
pen Hardware  Co.,  21  O>lo.  268,  40  P 
467,  62  AmSR  220,  29  LRA  143;  John- 
eon  v.  Okerstrom,  70  Minn.  803,  73 
NW  147;  Finnegan  v.  Noerenberg, 
52  Minn.  239,  68  NW  1160,  38  AmSR 
5E2,  18  LRA  778;  Splonskofsky  Y. 
Minto,  62  Or.  560,  469,  126  P  15  [cit 
Cyc];  Flatwoods  Dist.  Bd.  of  Edu- 
cation V.  Berry,  62  W.  Va.  433,  441. 
69  SE  169,   126  AmSR  976   [cit  Cyc]. 

[a]  An  nstncoTporated  bank  •«• 
dnslTaly  owssd  by  one  penoa  is  not 
a  oorpoistioii  d*  faoto^  although  the 
business  is  conducted  by  a  president 
and  cashier.  Longfellow  v.  Barnard, 
59  Nebr.  465,  81  NW  307  [aff  58  Nebr. 
612,  79  NW  255,  76  AmSR  117]. 

94.  U.  S. — Baltimore,  etc.,  R.  Co. 
V.  Fifth  BapUst  Church,  137  U.  S. 
568,  11   set   186,   84  L.  ed.  784. 

Ala.— Bibb  v.  Hall,  101  Ala.  79.  14 
S  98;  Central  Agricultural,  etc..  As- 
soc. V.  Alabama  Gold  L.  Ins.  Co.,  70 
Ala.   120. 

111.— Mix  V.  Bloomington  Nat. 
Bank,  91  III.  20.  38  AmR  44;  Wlllard 
V.    Methodist    Bpiscopal    Church.    66 

111.  66:  Marsh  v.  Astoria  Lodge  No. 

112,  27  III.  421. 

Ind. — ENring  T.  Robeson,  16  Ind. 
26. 

N.  Y.>-Aspinwall  v.  Sacchi.  57  N. 
T.  831;  Buffalo,  etc.,  R,  Co.  v.  Cary^ 
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cases  which  hold  that  a  de  facto  eorooration  may 
exist  under  an  unconstitutional  act."^  But  it  is 
di£Scult  to  see  how  these  cases  can  be  supported, 
unlesB  on  grounds  of  estoppel,^  when  we  consider 
that  an  "unconstitutional  act  is  not  a  law;  it  con- 
fers no  rights;  it  imposes  no'  duties;  it  affords  no 
protection;  it  creates  no  office;  it  is,  in  legal  con- 
templation, as  inoperative  as  though  it  hah  never 
been  passed."**     The  great  weight  of  authority 


supports  the  doctrine  that  there  cannot  be  even  a 
de  facto  corporation  unless  there  is  a  valid  law 
under  which  such  a  corporation  as  the  one  in  ques- 
tion might  exist  de  juie,*^  and  therefore  that  a  cor< 
poration  cannot  exist  even  de  facto  under  a  ^dearly 
unconstitutional  statute,^  or  under  a  charter 
granted  by  a  court  which  is  void  for  want  of  au- 
thority,^ or  for  a  purpose  or  of  a  character  which 
is  clearly  not  authorized  by  the  statute.'    But  it 


26  N.  T.  7S;  Toledo  Bank  v.  Inter- 
national Bank,  21  N.  Y.  642;  Eaton 
V.  Aaplnwall,  19  N.  T.  119. 

Oh. — Society  Perun  v.  Cleveland, 
4*  Oh.  St.  481,  2  NB  3E7. 

And  see  cases  supra  {  223. 

98.  111.— Hudson  T.  Green  Hill 
Seminary  Corp.,  113  111.  618.  And 
see  the  dictum  in  Winget  v.  Qulncy 
BldK.,  etc,  Assoc,  128  111.  67,  84,  21 
NE  12. 

Me. — Taylor  v.  Portsmouth,  etc,  R. 
Co.,  91  Me.  193.  S9  A  660,  64  AmSR 
216  (holdingr  that  a  private  person 
could  not  attack  a  special  charter  as 
unconstitutional). 

Minn. — ^Herman  v.  Coserrove,  96 
Minn.  868.  104  NW  684;  Berman 
V.  State  Agricultttral  Soc,  98  Minn. 
126,  100  NW  732:  Richards  v.  Minne- 
soU  Sav.  Bank,  76  Minn.  196.  77  NW 
822  (where  there  was  an  amendment 
under  an  unconstitutional  statute). 

N.  T.— Coxe  V.  State,  144  N.  T. 
896,  39  NB  400. 

'  Pa. — Com.  V.  Philadelphia  County, 
US  Pa.  286,  44  A  836:  Klngr  v.  Phila- 
delphia Co.,  164  Pa.  160,  2f  A  308.  36 
AmSR  817,   21  LRA  141. 

Me. — McCllnch  v.  Sturgis.  72  Me. 
288. 

Mo. — Catholic  Church  v.  Tobbeln. 
88  Mo.  418;  St.  Louis  v.  Shields,  62 
Mo.  247. 

Nebr. — Abbott  v.  Omaha  Smelting, 
etc^  Co.,  4  Nebr.  416. 

N.  H. — Saunders  v.  PYtrmer,  62  N. 
H.  672. 

See  also  Smith  v.  Sheeley,  18  Wall. 
<U.  S.)   358,  20  L.  ed.  430. 

90.  See  Winget  v.  Quincy  Bide., 
etc.,  Assoc,  128  IlL  67,  21  NB  12; 
and  Infra  I  272. 

97.  Norton  v.  Shelby  Co..  118  U. 
S.  426,  442,  6  SCt  1121,  30  L.  ed.  178. 

98.  U.  S.— Harrlll  v.  Davis,  168 
Fed.  187,  94  CCA  47.  22  L.RANS 
1163;  Davis  v.  Stevens,  104  Fed.  236; 
In  re  MendenhaU,  17  F.  Cas.  No. 
9,426,  9  NatBankrfteK  497. 

Ark.— Arlington  Hotel  Co.  v.  Rec- 
tor, 124  Ark.  90.  186  SW  622.  See 
also  Mahoney  v.  State  Bank,  4  Ark. 
620  (where  it  was  held  that  nul  tlel 
corporation  may  be  pleaded  in  an  ac- 
tion by  a  corporation  where  the  in- 
corporating act  does  not  uncondi- 
tionally create  the  corporation). 

Cal. — Brandensteln  v.  Hoke,  101 
Cal.   131,   36  F  662. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  P  467,  62  AmSR 
220,   29  LRA  1^3. 

Fla. — ^Duke  v.  Taylor,  87  Fla.  64, 
19  S  172,  63  AmSR  232,  81  LRA  484: 
Taylor  v.  Branham,  88  Fla.  297,  17 
S  662,  48  AmSR  249,  39  LRA  862. 

Oa. — Brooke  v.  Day.  129  Oa.  694, 
69  SB  769;  Brown  v.  Atlanta  R.,  etc., 
Co.,  113  Ga.  462,  39  SB  71;  Georgia 
Southern,  etc.,  R.  Co.  v.  Mercantile 
Trust,  etc.,  Co.,  94  Ga.  306.  21  SB 
701.  47  AmSR  163,  32  LRA  208. 

111. — Peo.  v.  New  York  Cent.  R.  Co., 
283  111.  334,  119  NB  299;  Johnson  v. 
Northern  Trust  Co.,  266  111.  263,  106 
NB  814  [aff  184  III.  A.  6491;  Chicago, 
etc.,  R.  Co.  v.  Heidenreich.  254  111. 
231,  98  NB  G67,  AnnCasl913C  266; 
Hossack  V.  Ottawa  Dev.  Assoc. 
244  III.  274,  91  NB  439;  Imperial 
Bldg.  Co.  V.  Chicago  Open  Bd. 
of  Trade.  288  111.  100,  37  NB 
167;  Marshall  v.  Keach,  287  111. 
36.  81  NB  29,  118  AmSR  247,  10 
AnnCas  164;  American  L.  &  T.  (>>. 
V.  Minnesota,  etc.,  R.  Co.,  157  111. 
641,  48  NB  168:  PetUs  v.  Atkins,  60 
111.  464;  Chicago  Open  Bd.  of  Trade 
V.  Imperial  BIdr.  Co.,  186  111.  A.  606; 
Uncoln  Park  Chapter  No.  177  R.  A. 


M.  V.  Swatek^06  III.  A.  604  (aff  204 
111.  228,  68  NB  4291;  Miami  Powder 
Co.  V.  Rotchkiss,   17  111.  A.  622. 

Ind. — Jennings  v-  Dark.  176  Ind. 
832,  92  NB  778;  Clark  v.  American 
Cannel  Coal  Co.,  166  Ind.  218,  78  NB 
1088,  118  AmSR  217  [rev  8fi  Ind.  A. 
65,  78  NB  727  and  clt  Cycl;  WtUfams 
V.  Franklin  Tp.  Academfeal  Assoc, 
26  Ind.  310;  Snyder  v.  Studebaker,  19 
Ind.  462  81  AmD  415  [overr  Harrl- 
man  v.  Southam,  16  Ind.  190;  Bvans- 
ville,  etc.,  R.  Go.  v.  Bvansvllle,  15 
Ind.  396];  Bartholomew  County  v. 
Bright,  18  Ind.  93;  Brownlee  v.  Ohio, 
etc.,  R.  Co.,  18  Ind.  68;  Heaston  v. 
Cincinnati,  etc,  R  Co.,  16  Ind.  276, 
79  AmD  480;  Harriman  v.  Southam, 
16  Ind..  190;  Farmers'  Mutual  v. 
Reser,  43  Ind.  A.  684,  88  NB  849: 
Clark  v.  American  Cannel  Coal  Co., 
35  Ind.  A.  65,  73  NB  727:  Indiana 
Bond  Co.  v.  Ogle,  22  Ind.  A.  693,  64 
NB  407.   72  AmSR  826. 

Kan. — ^Eruts  v.  Paola  Town  Co.,  20 
Kan.  897. 

La. — ^Provident  Bank,  etc.,  <3o.  v. 
Saxon,  116  La.  408,  40  S  778. 

Mich.— Atty.-Gen.  v.  Gay,  162  Mich. 
612,  127  NW  814;  Eaton  v.  Walker, 
76  Mich.  679,  43  NW  688,  6  LRA 
102;  Burton  v.  Schildbach.  46  Mich. 
504,  8  NW  497;  Schuetxen  Bund  v. 
Agitations  Verein,  44  Mich.  318,  6 
NW  675,  88  AmR  270;  State  v.  How, 
1  Mich.  612;  Hurlbut  v.  Britain,  2 
Dougl.  191;  Green  v.  Graves,  1  Dougl. 
361. 

Minn. — State  v.  Critchett,  37  Minn. 
13,  32  NW  787. 

Mo. — Meramec  Spring  Park  Co.  v. 
Gibson,  268  Mo.  394,  188  SW  179; 
St.  Louis  Colonization  Assoc  v.  Hen- 
nessy,  11  Mo.  A.  656. 
■  Mont. — ^Milwaukee  Gold  Bxtractlon 
Co.  V.  Gordon,  87  Mont.  209,  222,  96 
P  995   [olt  Cyc]. 

Nebr. — Abbott  v.  Omaha  Smelting, 
etc.,  Co.,   4  Nebr.  416. 

N.  J. — BelTidere  Water  Co.  v.  Bel- 
vldere,  82  N.  J.  L.  601,  83  A  241; 
Henry  v.  Slmanton,  64  N.  J.  Bq.  672, 
54  A  163  [rev  on  other  grounds  67 
N.  J.  Ea.  606,  61  A  1066];  Hill  v. 
Beach,  12  N.  J.  Bq.  31. 

N.  Y. — ^Von  Lengerke  v.  New  York, 
160  App-  Div.  98,  134  NYS  882  [aff 
211  N;  Y.  658  mem,  106  NB  1101 
mem]. 

N.  C — Hansteln  v.  Johnson,  112 
N.  C.  258,  17  SB  166;  Tar  River  Nav. 
Co.  V.  Neal,  10  N.  C.  620.  And  see 
Bain  V.  Clinton  Loan  Assoc,  112  N. 
C.  248,  17  SB  164. 

Oh. — Meader  Furniture  Co.  v.  Row- 
land, 6  Oh.  Dec.   (Reprint)  595. 

Okl. — Western  Union  Tel.  Co.  v. 
Mexican  Agr.  Land  Co..  31  Okl.  528, 
122  P  506,  AnnCasl914C  1244;  Laf- 
ferty  V.  Evans.  17  Okl.  247,  87  P  304, 
21  LRANS  363;  Guthrie  v.  Terri- 
tory, 1  Okl.  188.  81  P  190,  21  LRA 
841. 

Pa. — Com.  V.  East  Brady  Caloric 
Co.,  41  Pa.  Co.  282. 

Tex. — Parks  v.  West.  108  Tex.  18, 
111  SW  729;  McLeary  v.  Dawson,  87 
Tex.  524,  29  SW  1044;  Staacke  v. 
Routledge,  (CMv.  A.)  176  SW  444; 
Whaley  v.  Bankers'  Union.  39  Tex. 
Civ.  A.  386,  88  SW  259;  Foster  v. 
Hare,  26  Tex.  Civ.  A.  177,  62  SW  641. 

Vt. — State  V.  Rutland  R.,  etc.,  Cki., 
S«  Vt.  91,  81  A  262,  AnnC!a8l914A 
1305. 

W.  Va. — Flatwood's  Dist  Bd.  of 
Education  v.  Berry.  62  W.  Va.  483, 
441,  59  SB  169,  125  AmSR  976  [cU 
CycJ. 

Wis.— Huber  v.   Martin,   187   Wis. 


412,  105  NW  lOM.  1136,  116  AmSR 
1023,  8  LRANS  653  7  AnnCaa  400; 
Evenaon  v.  Elllngson,  67  Wis.  634, 
31  NW  342. 

And  see  dictum  in  cases  supra 
i   223. 

"To  be  a  corporation  de  facto,  it 
must  be  possirble  to  be  a  corporation 
de  jure,  and  acts  done  in  the  fonner 
case  must  be  legally  authorlxea  to 
be  done  In  the  latter,  or  they  are  not 
protected  or  sanctioned  by  the  law. 
Such  acts  must  have  an  apparent 
right"  Elvenson  v.  Blllngson.  67 
T^ns.  634,  646,  81  NW  342. 

In  Georgia  Southern,  etc.,  R.  Co.  v. 
Mercantile  Trust,  etc.,  Co.,  94  Ga. 
306..  316,  21  SB  701,  47  AmSR  163,  32 
LRA  208.  the  court,  by  Lumpkin,  J., 
said;  "WTiere  there  cannot  lawfully 
be  a  corporation  de  jure,  there  can- 
not be  one  de  facto."  And.  after 
citing  and  analyzing  authorities,  he 
proceeded:  "We  may  assume,  with- 
out further  citation  oi;  authorities, 
and  without  attempting  any  argu- 
ment on  the  subject,  that  where  the 
existence  of  a  corporation  of  a  given 
kind  Is  positively  forbidden  by  law, 
or  where  there  is  no  valid,  constitu- 
tional law  authortsing  the  creation 
of  such  a  corporation.  It  cannot 
exist  even  as  a  corporation  de 
facto." 

[a]  ironi«sia«at  oorpontlon  aet- 
IXLg  wtthout  »atlu)frity<— If  a  corpora- 
tion assumes  to  act  in  a  state  under 
a  charter  granted  by  another  state, 
but  without  authority  from  the  state 
of  its  location,  its  corporate  exist- 
ence is  a  nullity.  Duke  v.  Taylor, 
37  Fla  64.  19  S  172,  63  AmSR  282, 
31  LRA  484;  Taylor  v.  Branham,  35 
Fla.  297.  17  S  652.  48  AmSR  249.  39 
LRA  362:  Hill  v.  Beach,  12  N.  J.  Bq. 
31;  Empire  Mills  v.  Alston  Grocery 
Co.,  4  Tex.  A.  Civ.  Cas.  {  221,  15  SW 
200.  506.  12  LRA  366.  Contra  Wright 
V.  Lee,  4  S.  D.  237.  55  NW  981. 

99.  Oal. — Brandensteln  v.  Hoke. 
101  Cal.  131,  35  P  562. 

Ga — ^Brown  v.  Atlanta  R.,  etc,  Co., 
118  Oa.  462.  89  SB  71. 

Ind.— <rennings  v.  Dark.  175  Ind. 
332,  92  NB  778;  Clark  v.  American 
Channel  Coal  Co.,  166  Ind.  213,  73  NB 
1083,  112  AmSR  817  [rev  36  Ind.  A. 
85,  73  NB  727  and  clt  (3yo];  Snyder 
V.  Studebaker.  19  Ind.  462.  81  AmD 
415  [overr  on  this  point  Bvansvllle, 
etc.,  R.  Ck).  V.  Bvansvllle.  16  Ind. 
395];  Heaston  v.  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  275,  79  Amt)  430;  Harri- 
man v.  Southam,  16  lad.  190;  Brown 
V.  Klllian,  11  Ind.  449. 

Mich: — ^Atty.-Gen.  v.  Gay,  188 
Mich.  612,  127  NW  814;  Eaton  v. 
Walker,  76  Mich.  579,  43  NW  638.  6 
LRA  102;  Burton  v.  Schildbach,  45 
Mich.  504.  8  NW  497;  State  v.  How. 
1  M)ch.  612-  Hurlburt  v.  BriUIn,  2 
Dougl.  191;  Green  v.  Graves,  1  Dougl. 
351. 

N.  Y. — De  Bow  V.  Peo..  1  Den.  9. 

Wis. — ^Huber  v.  Martin,  127  Wis. 
412,  106  NW  1031,  1136.  116  AmSR 
1023,  8  LRANS  653,  7  AnnCas  400. 

L.  Doboy,  etc.,  'Tel.  Co.  v.  De  Ma- 
gathlas,  25  Fed.  697. 

9.  U.  S. — Davis  V.  Stevens,  104 
Fed.   236. 

111. — cnilcago,  etc,  R.  Co.  v.  Hei- 
denreich, 254  III.  231,  98  NB  687, 
AnnCasl913C  266;  Imperial  Bldg.  Co. 
V.  Clilcago  Open  Bd.  of  Trade,  238 
111.  100,  87  NB  167;  Chicago  Opea 
Bd.  of  Trade  v.  Imperial  Bldg.  Co.. 
136  111.  A.   601. 

Ind. — Clark  V,  American  Cannel 
Coal  Co.,    35   Ind.   A.   66.   78   NB  727; 


For  latw  wwss.  OavslovaMBta  uA  clwa««*  la  the  law  ae*  onmnlatlve  Annotaaoiw,  aam*  Utl«,  pac*  and  not*  nninber. 
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has  b«en  held  that,  where  a  special  act  creating  a 
eoiporation  is, unconstitutional,  the  corporation  may 
nevertheless  have  a  de  facto  existence  by  virtue  of 
a  general  law  under  which  it  piight  have  been  in- 
corporated;' and  that,  although  there  may  have 
been  no  law  authorizing  a  particular  corporation  at 
the  time  it  was  attempted  to  organize  the  same,  it 
may  aoqnire  a  de  facto  corporate  existence  by  user 
ander  a  statute  subsequently  enacted.* 

Oonaolidation.  Where  corporations  attempt  to 
consolidate  without  any  law  authorizing  such  con- 
solidation, the  attempt  is  a  nullity,  and  no  de  facto 
corporate  existence  can  be  acquired  by  user.* 

Aisigmnent  of  diarter.  A  charter  of  incorpora- 
tion is  not  assignable,  and  an  attempted  oiganiza- 
tioD  of  a  corporation  by  persons  to   whom  the 


charter  is  attempted  to  be  assigned  is  void,  and  a 
corporation  de  facto  cannot  be  created  by  user 
under  such  organization.* 

[i  225]  c.  Bona  Fide  Attempt  to  Inc<»rporate 
and  OiganiM.  The  next  element  of  a  de  facto  cor- 
poration is  an  attempt  to  organize  under  the  law. 
In  some  of  the  cases,  in  stating  the  elements  of 
such  a  corporation,  the  courts  apparently  require 
only  the  two  elements  of  a  charter  or  law,  and  user  , 
thereunder;'  but  this,  as  we  have  seen,  is  inac- 
curate. There  must  not  only  be  a  charter  or  law 
under  which  the  cori>orati6n  might  be  created,' 
and  user  thereunder,*  but  there  must  also  be  at 
least  an  attempt  in  good  faith  to  incorporate  and 
organize  a  eorpo^tion  under  the  law;"*  and  tJiis 
includes,  according  to  the  weight  of  authority,  at 


Indiana  Bond  Co.  ▼.  OKle,  22  Ind.  A. 
593.  54  NE  407,   72  AmSR  3S<. 

La. — Bayou  Cook  Nav.,  etc.,  Co.  v. 
nouUut.  Ill  La.  517,  35  S  729;  Vre- 
denburg  v.    Behan,   83   Ijb,  Ann.    627. 

Mich. — Schuetxen  Bund  v.  Agita- 
tions Veteln.  44  Mich.  81S,  «  NW  676, 
38  AmR  270. 

Mo. — Rialto  Co.  V.  Miner,  IgS  Mo. 
A  11».  KS  SW  S29. 

N.  J. — Henry  v.  Slmanton,  64  N.  J. 
Eq.  572,  S4  A  ISSJrev  on  other 
grounds  67  N.  J.  E!q.  606,  61  A 
1065]. 

N.  C.—- Bain  ▼.  Clinton  Xioan 
Assoc.,  112   N.  C.   248.   17   SB  164. 

Oh. — Meader  Furniture  Co.  ▼.  Row- 
land, t  Oh.  Dec.   (Reprint)  596. 

Okl. — Western  Union  Tel.  Co.  v. 
Mexican  Agr.  LAnd  Co.,  31  Okl.  628,, 
122  P  605.  AnnCa8l914C  1244;  Laf- 
ferty  V.  Bvana,  17  Okl.  247,  87  P 
304.  21   LRANS   363. 

Pa. — Com.  V.  Prance,  8  Brewat. 
148. 

Tex.— Staacke  v.  Routledge,  (Civ. 
A)  176  SW   444. 

Wis. — Bvenson  v.  BllinKSon,  67 
Wla  634,   31    NW  342. 

[a]  xauMbctMoam. — (1)  Thus  where 
there  was  an  attempt  to  organ- 
ize two  churches  into  one  cor- 
porate body,  whereas  the  statute 
only  authorized  a  corporation  com- 
posed of  one  church,  it  was  held  that 
the  association  was  not  even  a  cor- 
poration de  facto  because  there  was 
no  law  authorizing  such  a  corpora- 
tion. Evvnaon  t.  Bllingson,  67  Wis. 
634,  81  tiW  342.  (2)  And  where 
there  Is  no  statute  authorizing  the 
creation  of  a  corporation  to  conduct 
a  particular  class  of  business,  per- 
sons acting  as  a  corporation  in  that 
business  under  an  attempted  incor- 
poration do  not  constitute  a  de  facto 
corporation,  so  as  to  preclude  one 
sued  by  It  to  deny  its  corporate  ex- 
istence, since  there  could  not  be  a 
de  Jure  corporation  for  such  purpose. 
Indiana  Bond  Co.  v.  Ogle,  22  Ind.  A. 
5)3,  64  NE  407,  72  AmSR  326.  (3) 
So,  where  an  association  was  sought 
to  be  Incorporated  under  a  statute 
which  authorised  the  incorporation 
of  granges  without  the  power  to 
engage  In  any  mercantile  business, 
and  no  effort  was  made  to°  Incor- 
porate under  any  other  statute,  it 
was  held  that  It  did  not  become  a 
corporation  de  facto  for  the  purpose 
of  transacting  mercantile  business. 
Henry  y.  Slmanton,  64  N.  J.  Bq.  672. 
<4  A  163  Trev  on  other  grounds  67 
N.  J.  Eq.  60S.  61  A  10661. 

[b]  Oorpozatiott  prolilbitad  by  lat- 
Ut  or  poUoy  of  law.— Where  the 
existence  of  certain  corporations  is 
prohibited  by  the  letter  or  policy  of 
the  law,  no  snch  corporations  can  be 
recognised  as  existing  de  facto.  Ore- 
ronlan  R.  Co.  v.  Oregon  R.,  etc.,  Co., 
23  Fed.  232,  10  Sawy.  464,  27  Fed. 
i^^  (rev  on  other  grounds  180  U.  S. 
1.  9  set  409.  82  L.  ed.  887];  Jones  v. 
Aspen  Hardware  Co..  21  Colo.  268,  40 
P  457.  62  AmSR  220.  29  LRA  143; 
ueorgla  Southern,  etc.,  R.  Co.  v. 
Mercantile  Trust,  etc.,  Co.,  94  Oa. 
Mt.  21  8E  701,  47  AmSR  168.  82 
LRA    208;     St..    Xiouls    Coloniaatlon 


Assoc.  V.  Hennessv,  11  Mo.  A.  S56; 
Empire  Mills  v.  Alston  Grocery  Co., 
4  Tex.  A.  Civ.  Cas.  i  221.  IB  SW 
200.  606.   12  LRA  366.° 

niafaUty  see  infra  {  228. 

S.  McTighe  V.  Macon  Constr.  Co., 
94  Ga.  306.  21  SE  701.  47  AmSR  163, 
32  LRA  208;  Jennings  v.  Dark,  176 
Ind.  332,   92  NE  778. 

^  Hancock  v.  Santa  Barbara  Bd. 
of  Education,  140  Cal.  554,  74  P  44; 
Mason  v.  Stevens,  16  S.  D.  320,  92 
NW  424  (holding  that  there  was  a 
de  facto  corporation,  although  no 
certiflcate  of  acceptance  was  filed  as 
required  by  the  subsequent  statute); 
State  V.  Stevens,  16  S.  D.  309,  92  NW 
420  (to  same  effect).  But  compare 
Infra  t  226  note  10. 

S.  De  facto  consolidation  see 
infra  XVII. 

a.  Welch  V.  Old  Dominion  Min.. 
etc.,   Co.,    10   NTS    174. 

7.  III. — St.  Louis  etc.,  R.  Co.  v. 
Belleville  City  R.  Co.,  168  111.  390,  41 
NE  916. 

Nebr. — ^Kleckner  v.  Turk,  46  Nebr. 
176,  63  NW  469;  Abbott  v.  Omaha, 
Smelting,  etc.  Cor,  4  Nebr.  416. 

N.  T. — Methodist  Episcopal  Union 
Church  v.  Pickett,  19  N.  T.  482; 
Jones  v.  Dana,  24  Barb.  395;  Welch 
V.  Old  Dominion  Min.,  etc.,  Co.,  10 
NTS  174;  McFarlan  v.  Triton  Ins. 
Co.,  4  Den.  892;  Peo.  v.  Belgler,  Lalor 
133 

N.  C— Wilmington,  etc.,  R.  Co.  v. 
Thompson,  52  N.  C.  887;  Wilmington, 
etc.,  R.  Co.  V.  Saunders,  48  N.  C.  126; 
Elizabeth  City  Academy  v.  Llndsey, 
28  N.  C.  476,  45  AmD  600;  Buncombe 
Turnp.  Co.  v.  McCarson,  18  N.  C.  306. 

Pa. — Spahr  v.  Farmers'  Bank,  94 
Pa.  429. 

Vt. — Montpeller,  etc.,  R.  Co.  v. 
Langdon.  46  Vt.  284;  Manchester 
Bank  v.  Allen,  11  Vt.  302;  Searsburgh 
Turnp.  Co.  v.  Cutler,  6  Vt.  815. 

See  also  Taklma  Nat.  Bank  v. 
Knlpe,  6  Wash.  348,  83  P  834-  and 
other  cases  supra  {  288  note  92. 

8.  See  supra  i  224. 

9.  See  infra  {   226. 

10.  U.  S. — American  Ball  Bearing 
Co.  V.  Adams,  222  Fed.  967  [rev  on 
other  grounds  231  Fed.  950,  164  .CCA 
146];  HarriU  v.  Davis,  168  Fed.  187, 
94  CCA  47,  22  LRANS  1153  [rev  7 
Ind.  T.  152,  104  SW  678,  16  AnnCas 
11341;  W.  L.  Wells  Co.  v.  Avon  Mills, 
128  Fed.  869,  63  CCA  111  [rev  on 
other  grounds  198  U.  S.  177,  26  SCt 
640,  49  L.  ed.  10031;  Gartslde  Coal 
Co.   V.   Maxwell,   22   Fed.    197. 

Ark. — Rainwater  v.  Childress,  121 
Ark.    541,    182   SW   280. 

Cal.— Martin  v,  Deeta,  102  Cal.  66, 
36  P  368.  41  AmSR  151:  Oroville,  etc., 
R.  Co.  v.  Plumas  County,  87  Cal.  364. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  P  467,  52  AmSR 
220,    29    LRA    143. 

GSa. — Ward-Trultt  Co.  v.  Bryan  & 
Lamb,  144  Ga.  769,  87  SB  1087; 
Brooke  v.  Day,  129  Ga.  694,  69  SE 
769;  Michael  Bros.  Co.  v.  Davidson, 
8  Ga.  A  762,  60  SE  862. 

III. — ^Peo.  v.  New  York  Cent.  R. 
Co.,  283  111.  334,  119  NE  299. 

Ind.— Clarti  v.  American  Cannel 
Coal   CO.,   166    ma.    2JS,    73    NB   1083, 


112  AmSR  217;  Farmers"  Mut.  v. 
Reser,  49  Ind.  A.  684,  88  NB  849,  43 
Ind.  A.  738,  88  NE  363;  Clark  v. 
American  Cannel  Coal  Co.,  86  Ind.  A. 
65,  78  NB  727. 

Kan. — McLennan  v.  Hopkins,  2 
Kan.  A.  260,  41  P  1061.     ^ 

Ky. — Helnlg  v.  Adams,  etc.,  Mfg. 
Co.,  81  Ky.  300,  5  KyL  281;  Cincin- 
nati Cooperage  Co.  v.  Bate,  14  KyL 
469:  Robinson  v.  Harris,  6  KyL  928, 
12  Ky.  Op.  634. 

La. — Louisiana  Nat.  Bank  v.  Hen- 
derson, 116  La.  413,  40-S  779;  Provi. 
dent  Bank,  etc.,  Co.  v.  Saxon,  116  La. 
408,    40   S   778. 

Md. — National  Shutter  Bar  Co.  v. 
Zimmerman,  110  Md.  318,  73  A  19: 
Maryland  Tube,  etc..  Works  v.  West 
End  Impr.  Co.,  87  Md.  207,  39  A  620, 
39  LRA  810. 

Mass. — Montgomery  v.  ForlMS,  148 
Mass.  249,  19  NE  342. 

Mich. — Eaton  v.  Walker,  V6  Mich. 
579,   43  NW  638,   6  LRA  102. 

Minn. — Johnson  v.  Okerstrom,  70 
Minn.  303,  73  NW  147;  Flnnegan  v. 
Noerenberg,  62  Minn.  239,  63  NW 
1160,  88  AmSR  662,  18  LRA  778; 
Johnson  v.  Corser,  84  Minn,  866,  26 
NW  799. 

Mont. — ^Milwaukee  Gold  Extraction 
Co.  v.  Gordon.  37  Mont.  209,  222,  96 
P  996  [clt  Cyc];  Teitlg  v.  Boesman, 
12  Mont.  404,  31  P  871. 

Nebr. — Longfellow  v.  Barnard,  68 
Nebr.  612,  79  NW  266,  76  AmSR  117, 
69  Nebr.  466,  81  NW  807  (a  bank 
owned  by  one  person  which  had 
never  attempted  to  incorporate  or 
claimed  to  be  Incorporated,  although 
the  business  was  conducted  as  the 
"State  Bank  of  Wahoo,"  and  by  a 
president  and  cashier). 

N.  J. — Wonderly  v.  Booth,  86  N^ 
J.  L.  250. 

N.  T. — Stevens  v.  Episcopal  Church 
History  Co.,  140  App.  Div.  570,  128 
NTS  578;  Card  v.  Moore,  68  App. 
Dlv.  827,  74  NTS  18  [aff  173  N>  T. 
593  mem.  66  NB  1106  meml  (holding 
that,  where  partners  agreed  to  do 
business  as  a  corporation,  fulfilling 
part  of  the  statutory  requirements 
of  incorporation,  witn  the  intention 
of  stopping  short  of  the  creation  of 
a  corporation,  such  action  did  not 
create  a  de  facto  corporation  as  be- 
tween themselves);  Perrine  v.  Levin, 
68  Misc.  327,  123  NTS  1007;  Brad- 
ley Fertilizer  Co.  v.  South  Pub.  Co.,  4 
Misc.  172,  23  NTS  676  [rev  1  Misc. 
512,  21  NTS  4721;  Bradley  Fertilizer 
Co.  v.  South  Pub.  Co.,  17  NTS  687 
[rev  14  NTS  9171:  Welch  v.  Old  Do- 
minion Min.,  etc.,  Co.,  10  NTS  174. 

N.  C. — Bain  v.  Clinton  Loan  Assoa, 
112  N.  C.  248,  17  SE  164. 

Or. — Washington  Nat.  BIdg.,  etc., 
Assoc.  V.  Stanley,  38  Or.  319,  63  P 
489,    84  AmSR   793,   68   LRA  816. 

Pa. — New  Tork  Nat.  Bxch.  Bank  y. 
Crowell,  177  Pa.  313,  36  A  613:  In  re 
Olbbs  Est.,  167  Fa.  69,  27  A  888.  22 
LRA  276. 

S.  C. — Meyer  v.  Brunson,  104  8.  C. 
84,  88  SE  369. 

Tex." — McLeary  v.  Dawson,  87  Tex. 
624,  29  SW  1044;  Allen  v.  Long,  80 
Tex.  261,  16  SW  43,  26  AmSR  736; 
Foster  y;  Hare,  26  Tex.  Civ.  A.  177. 


218     [14  C.  J.] 


CORPORATIONS 


[§§  225-227 


least  a  bona  fide  attempt  to  comply  with  the  eon- 
ditions  precedent  prescribed  by  the  statute  and  a 
colorable  compliance  therewith.  * 

[$  226]  d.  User.  A  law  under  which  the  corpo- 
ration might  legally  exist  and  an  attempt  to  incor- 
porate thereundei'  are  not  alone  sufficient  to  con- 
stitute a  de  facto  corporation;  but  all  the  authori- 
ties ag^ee  that,  in  addition  to  this,  there  must  be 
actual  user  or  exercise  of  corporate  powers.*'  In 
other  woi^s,  it  is  essential  that  the  parties  shall 
have  assumed  in  some  way  the  appearance  of  a 
corporation  and  shall  have  assumed  to  act  as  a  cor- 
porate body.*'  And  where  acts  of  user  are  relied 
upon  to  prove  the  existence  of  a  corporation  de 
facto,  they  must  be  such  as  unequivocally  indicate 
a  corporation,  and  could  not  have  been  performed 
by  an  individual  or  a  partnership."  The  mere  use 
of  a  company  name  which  may  indicate  a  corpo- 


«2  SW  641;  Empire  Mills  v.  Alston 
Grocery  Co.,  4  Tex.  A.  Civ.  Cas.  {  221, 
16  SW  200.   see.   12  L.RA  366. 

Vt— Lawrle  v.  Sllsby,  76  Vt.  240, 
66  A  1106,  104  AmSR  927. 

Wash. — Bash  v.  Culver  Gold  Mln. 
Co..  7  Wash.  122,  24  P  462. 

[a]  BsMKm  (or  nl». — "To  give  a 
body  of  men  assumlns  to  act  as  a 
corporation,  where  there  has  been  no 
attempt  to  comply  with  the  provi- 
sions of  any  law  authorizing  them  to 
become  such,  the  status  of  a  de  facto 
corporation  might  open  the  door  to 
frauds  upon  the  public.  It  would 
certainly  be  impolitic  to  permit  a 
number  of  men  to  have  tlie  status 
of  a  corporation  to  any  extent  merely 
because  there  Is  a  law  under  which 
they  might  have  become  incorpo- 
rated, and  they  have  agreed  among 
themselves  -  to  act,  and  they  have 
acted,  as  a  corporation."  Finnegan 
V.  Noerenberg.  62  Minn.  239,  243,  53 
NW  1150.  38  AmSR  552.  18  LRA  778. 

[b]  Da  faeto  azlatnwe  hj  nser 
wutex  statnt*  •naofa  •nbaequantls' 
to  attampted  Incorporattoau — (1) 
Where  an  attempt  was  made  to  or_ 
ganixe  a  banking  corporation  at  a 
time  when  no  statute  authorized  It, 
and  the  bank  was  conducted  and  held 
Itself  out  as  a  corporation,  and  after- 
ward a  statute  was  enacted  under 
which  a  corporation  with  the  powers 
assumed  might  have  been  or^aniied, 
and  the  bank  continued  to  hold  Itself 
out  as  incorporated,  but  did  not  at- 
tempt to  comply  with  the  statute.  It 
was  held  that  the  bank  was  a  de 
facto  corporation.  State  v.  Stevens, 
16  S.  D.  809,  92  NW  420.  To  same 
etrect  Mason  v.  Stevens,  16  S.  D.  320, 
92  NW  424.  And  see  Hancock  v. 
Santa  Barbara  Bd.  of  Education,  140 
Cal.  B64,  74  P  44.  (2)  These  de- 
cisfons,  however,  seem,  questionable, 
since,  while  there  was  an  attempt  to 
organize,  there  was  none  to  organize 
under  the  law.  See  16  Harvard  L. 
Rev.  p  362. 

11.  Rainwater  v.  Childress,  121 
Ark.  641,  182  SW  280.  See  cases  In 
preceding  note;  and  infra  }(  229.  230. 

13.  U.  S. — Elgin  Nat.  Watch  Co. 
V.  Loveland,  132  Fed.  41  [app  dism 
133  Fed.  1021  mem,  66  CCA  6'80 
mem]. 

Cal.— Wall  V.  Mines,  130  Cal.  27,  62 
F  386;  Martin  v.  Deetz,  102  Cal.  65, 
36  P  868,   41  AmSR  151. 

Ga. — Brooke  v.  Day.  129  Ga.  694,  59 
SE  769. 

111.— Marshall  v.  Keach,  227  111.  35, 
81  NE  29,  118  AmSR  247,  10  AnnCas 
164;  American  L.  &  T.  Co.  v.  Minne- 
sota, etc.,  R.  Co..  157  111.  641,  42  NE 
153;  Stanwood  v.  Sterling  Metal  Co., 
107  III.  A.  569;  Lincoln  Park  Chapter 
No.  177  R.  A.  M.  v.  Swatek,  106  111. 
A.   604    [aflr  204   111.   228,   68   NE  429]. 

Ind. — Clark  v.  American  Cannel 
Coal  Co..  165  Ind.  213,  73  NE  1083, 
112  AmSR  217;  Farmers'  Mutual  v. 
Reser,  43  Ind.  A.   634.  88  NE  349. 

Mich. — Eaton  v.  Walker.  76  Mich. 
679.  43  NW  638.  6  LRA  102. 


Minn. — Johnson  v.  Okerstrom,  70 
Minn.  S03,  73  NW  147;  Finnegan  v. 
Noerenberg,  52  Minn.  239,  68  NW 
1150,  38  AmSR  652,   18  L.RA  778. 

Mont. — Milwaukee  Gold  Extraction 
Co.  V.  Gordon,  37  Mont.  209,  96  P 
995. 

N.  T. — Von  Lengerke  v.  New  York, 
150  App.  DIv.  98,  134  NTS  832  [afF 
211  N.  Y.  658  mem,  106  NE  1101 
mem];  Card  v.  Moore.  68  App.  Dlv. 
827,  74  NYS  18  [aff  173  N.  Y.  598 
mem,  66  NE  1106  memi;  Perrlne  v. 
Levin,  68  Misc.  327,  123  NYS  1007; 
Bradley  Fertilizer  CSo.  v.  South  .Pub. 
Co.,  17  NYS  687  [rev  14  NYS  917]. 

Wash. — Bash  v.  Culver  Gold  Mln. 
Co.,  7  Wash.  122,  34  P  462. 

W.  Va.— Salt  Lick  Di<it.  fid.  of 
Education  v.  Berry.  62  W.  Va.  483, 
441,  59  SE  169,  126  AmSR  975  [cit 
Cyc]. 

And  see  dicta  in  cases  supra  {  22S. 

X3.  Martin  v.  Deetz,  102  Cal.  55, 
36  P  368,  41  AmSR  161;  and  other 
cases  m  preceding'  note. 

14.  U.  S. — Elelri  Nat.  Watch  Co. 
V.  Loveland,  132  Fed.  41  [app  dism 
138  Fed.  1021  mem,  66  CCA  680 
mem]. 

Conn. — Greene  v.  Dennis.  6  Conn. 
293,  16  AmD  58. 

111. — Stanwood  v.  Sterling  Metal 
Co.,  107  111.  A.  569. 

Iowa. — Kirkpatrick  v.  Keota  United 
Presb.  Church,  63  Iowa  372,  19  NW 
272 

Mich. — Predenburg  v.  Lyon  Lake 
M.  E.  Church,  37  Mich.  476. 

Nebr. — Capps  v.  Hastings  Pros- 
pecting Co.,  40  Nebr.  470,  58  NW  956, 
42  AmSR  677,  24  LRA  259;  Abbott 
V.  Omaha  Smelting,  etc.,  Co.,  4  Nebr. 
416. 

N.  Y. — De  Witt  V.  Hastings,  40  N. 
Y.  Super.  463   [air  69  N.  Y.  518]. 

Pa. — Guckert  v.  Hacke,  169  Pa.  303, 
28  A  249. 

"It  is  essential  to  the  existence  of 
such  a  corporation  that  there  be  a 
user  of  such  corporate  rights  as  could 
be  authorized  by  law,  and  not  merely 
such  as  might  be  exercised  by  indi- 
viduals or  unincorporated  societies. 
If  such  alleged  user,  therefore,  con- 
sists only  of  acts  or  proceedings  that 
might  be  exercised  without  Incorpo- 
ration, a  corporation  de  facto  will 
not  usually  be  Inferred  therefrom." 
Elgin  Nat.  Watch  Co,  v.  Loveland, 
132  Fed.  41,  45  [app  dism  138  Fed. 
1021  mem.  66  CCA  680  mem]. 
'  [a]  Avpllaatioiis  of  mla. — (1)  If, 
after  an  attempt  at  Incorporation,  In 
which  conditions  precedent  are  not 
complied  with,  the  directors  named 
in  the  articles  never  meet,  and  no 
stock  is  Issued  nor  corporate  act 
done,  the  association  is  not  a  cor- 
poration de  facto.  Martin  v.  Deetz, 
102  Cal.  55,  36  F  368,  41  AmSR  161. 
(2)  A  finding  that  an  orphan  asylum 
is  not  a  de  facto  corporation  is  sus- 
tained by  evidence  tending  to  show 
that  there  were  no  meetings  of  the 
members  or  trustees,   no  election  of 


ration,  but  under  which  persons  may  do  business 
as  a  partnership,  is  not  sufficient.*'  But  it  has  been 
held  that,  if  a  law  exists  under  which  the  allied 
corporation  might  lawfully  be  created  and  it  ap- 
pears that  there  has  been  a  bona  fide  attempt  to 
organize  under  it,  "very  slight  evidence  of  user 
beyond  this  is  all  that  can  be  required.""  Mere 
user  alone,  however,  is  not  suflScient." 

[$  227]  6.  Effect  of  Fraud  or  BlegaUty— (1) 
Fraud.  As  we  have  sden,  the  general  rule  is  that  a 
bona  fide  attempt  to  incorporate  under  the  law  is 
one  of  the  essentials  of  a  de  facto  corporation;*' 
and  therefore  it  has  been  held  in  a  number  of  cases 
that,  although  there  may  be  an  estoppel  under  some 
circumstances,*'  there  is  no  corporation,  either  de 
jure  or  de  facto,  if  the  attempted  oi^nisation  is  a 
fraud  on  the  law  under  which  corporate  existence 
is  claimed.*"  But  on  the  other  hand,  it  is  held  that, 

officers,  no  by-laws  adopted,  no  cer- 
tificates of  shares  or  membership  is- 
sued, no  seal  adopted  or  used,  no 
records  or  minutes  kept,  and  no  cor- 
porate acts  of  any  character  per- 
formed, and  that  the  institution  was 
managed  after  as  K  had  been  before 
the  attempt  to  incorporate.  Wall  v. 
Mines,  130  Cal.  27.  62  P  386.  <}) 
Acts  done  before  the  attempted  for- 
mation of  the  company,  those  not 
within  the  objects  for  which  the 
company  was  to  be  formed,  and 
those  done  by  persons  not  acting 
within  the  scope  of  any  authority 
conferred  by  the  associates  will  not 
be  sufljclent  acts  of  corporate  vker. 
De  Witt  V.  Hastings,  40  N.  Y.  Super. 
463   [aff  69  N.  Y.  618]. 

16.    Elgin  Nat.  Watch  Co.  v.  Love- 


land, 182  Fed.  41  [app  dism  133  Fed. 
1021  mem,  66  CCA  680  mem];  Bash 
V.  Culver  Gold  Mln.  Co.,  7  Wash.  122, 
34  P  462;  and  other  cases  in  preced- 
ing note. 

16.  Lincoln  Park  Chapter  No.  177 
R.  A.  M.  V.  Swatek,  106  111.  A.  604 
[aff  204  111.  228,  68  NE  429];  Eaton 
v.  Walker,  76  Mich.  579,  43  NW  638. 
6  LRA  102;  Methodist  Episcopal 
Union  Church  v.  Plcke'tt,  19  N.  Y. 
482;  Merriman  v.  Maglveny^  12  Heisk. 
(Tenn.)  494;  Augusta  Mig.  Co.  v. 
Vertrees,  4  Lea  (Tenn.)  75  (the  re- 
ceipt of  a  deed  is  sufflcient). 

17.  See  supra  {{  223,  226;  Infra 
It   229.    230. 

18.  See  supra  }  225. 

19.  See  infra  {  271. 

am  U.  S.— Harrill  v.  Davis,  168 
Fed.  187.  94  CCA  47,  22  LRANS  116S 
[rev  7  Ind.  T.  162,  104  SW  578.  15 
AnnCas  1134];  Gartside  Coal  Co.  v. 
Maxwell,  22  Fed.  197. 

Ala. — Christian,  etc..  Grocery  Co. 
V.  Frultdale  Lumber  Co.,  121  Ala. 
340,  26  S  666. 

Ark. — Nlemeyer  v.  Little  Rock 
Junction  R.  Co.,  43  Ark.  111. 

D.  C. — Chesapeake,  etc.,  R.  Co.  v. 
Howard,  14  App.  262. 

Mass. — Montgomery  v.  Forbes,  148 
Mass.  249,  19  NE  342. 

Mo. — Todd  V.  Ferguson,  161  Mo.  A. 
624,  144  SW  158  (holding  that  a 
pretended  corporation,  formed  by  its 
promoters  by  fraudulently  procuring 
a  certificate  of  incorporation,  is  a 
nullity);  Hyatt  v.  Van  Riper,  105  Mo. 
A.  664,  78  SW  1043;  Davidson  v.  Hob- 
son,  59  Mo.  A.  ISO;  Cleaton  v.  Emery. 
49  Mo.  A.  846. 

N.  J. — Wonderly  v.  Booth,  36  N. 
J.  L.  260;  Elizabethtown  Gaslight  Co. 
v.  Green,  49  N.  J.  Eq.  329,  24  A  560 
[aff  46  N.  J.  Eq.  118,  18  A  844];  Hill 
V.  Beach,  12  N.  J.  Eq.  81. 

N.  Y. — Card  V.  Moore,  68  App.  Dlv. 
327,  74  NYS  18  [aff  173  N.  Y.  69S 
mem,  66  NE  1105  mem]. 

Tex.r— Empire  Mills  v.  ATston  Gro- 
cery Co..  (A)  15  SW  200,  505,  18 
LRA  366. 

[a]  JnOlolal  statanLantB  aaA  ap- 
pUoattOB*  of  na*<— (1)  Judge  Brewer 
has  stated  the  law  as  follows:  "I 
think    the    true    rule    is     this:     that 
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There  the  provisions  of  the  statute  have  been  in 
form  complied  with  and  a  charter  or  certificate  of 
incorporation,  which  is  made  the  evidence  of  due 
incorporation,  has  been  duly  granted  by  a  court  or 
officer  under  the  statute,  the  de  facto  existence  of 
the  corporation  cannot  be  attacked  collaterally  for 
fraud  or  bad  faith  in  obtainit^  the  charter  or 
certificate,  or  in  organizing  thereunder.**  Where  a 
company  is  incorporated  by  a  special  act  of  the 
l^lature,  the  charter  is  conclusive  evidence  of 
incorporation  and  cannot  be  attacked  collaterally 
for  fraud  in  obtaining  it.^ 

[i  228]  (2)  Ulegalily.  A  de  facto  corporation, 
it  has  been  said,  can  never  be  recognized  in  viola- 
tion of  a  positive  law;**  and  it  is  undoubtedly  true 
that,  if  a  corporation  is  organized  for  a  criminal  or 

where  persons  knowingly  and  fraud- 
ulently assume  a  corporate  existence, 
or  pretend  to  have  a  corporate  ex- 
istence, they  can  be  held  liable  as 
Individuals-  but  where  they  are  act- 
ing in  tropa  faith,  and  suppose  that 
they  are  leeally  incorporated  .  .  . 
and  where  the  corporation  assumes 
to  transact  business  for  a  series  of 
years,  and  the  assumed  corporate  ex 


other  clearly  illegal  purpose,  it  cannot  be  recognized 
as  a  valid  corporation,  either  de  jure  or  de  facto.^ 
[i  229]  f.  Compliance  with  Beanirements  of 
Statute — (1)  In  General**  Although  there  are 
some  cases,  as  we  have  seen,  which  apparently  do 
pot  require  for  a  de  facto  corporation  any  attempt 
to  comply  with  the  law  for  the  purpose  of  becom- 
ing incorporated,  the  general  rule  is  that  there  must 
be  at  least  a  bona  fide  attempt  fo  incorporate  under 
the  statute;^  and  this,  according  ta  the  overwhelm- 
ing weight  of  authority,  makes  it  necessary  that,  in 
order  to  constitute  a  de  facto  corporation,  there 
shall  be  at  least  a  colorable  compliance  with  the 
statutory  requirements  intended  as  conditions  pre- 
cedent to  the  right  to  exercise  corporate  powers.** 
On  the  other  hand,  a  colorable  compliance  with  the 


Istence  Is  not  challenged  by  the 
state,  then  they  cannot  be  held  lia- 
ble, as  individuals,  as  members  of 
the  cori>oration."  Gartslde  Coal  Co. 
T.  Maxwell,  82  Fed.  197.  (E)  Thus, 
where  a  corporation  is  organized 
without  capital  to  cover  a  real  part- 
nership, and  to  permit  the  carrying 
on  of  a  partnership  business  with- 
out personal  liability,  the  existence 
of  the  pretended  corporation  is  open 
to  collateral  attack  as  a  fraudulent 
device,  except  as  to  persons  who 
have  contracted  x^lth  it  as  a  corpo- 
ration In  such  way  as  to  estop  them- 
selves to  show  the  fraud.  Christian, 
etc..  Grocery  Co.  v.  Frultdale  Lumber 
Co.,  121  Ala.  340,  346,  26  S  666  (where 
It  was  said:  "Where  there  is  no 
bona  Qde  purpose  and  effort  to  or- 
ganize a  real  corporation  with  a  cap- 
ital to  respond  to  its  liabilities,  but 
the  purpose  and  effort  is  to  put  for- 
ward a  sham  without  capital  or  as- 
sets to  cover  a  real  partnership  and 
the  carrying  on  of  a  partnership 
business  exempt  from  liability  as  a 
partnership,  the  purpose  and  effort 
are  al>ortlve  the  pretended  existence 
of  a  corporation  Is  open  to  collateral 
attack  as  a  mere  fraudulent  device, 
and,  though  on  the  face  of  the  pro- 
ceedings therr  Is  a  regular  and  com- 
plete Incorporation,  the  pretended 
corporate  entity  Is  to  be  taken  as 
non-existent  except  as  to  persons 
who  have  contracted  with  it  as  a 
corporation  in  such  way  as  to  estop 
themselves  to  show  the  fraud").  (3) 
And  where  an  Individual  attempted 
to- form  a  corporation  to  carry  on  his 
personal  business,  and  afterward  car- 
ried on  business  under  the  corporate 
name,  and  gave  a  note  in  the  name 
of  the  corporation  for  goods  pur- 
chased, and  in  an  action  against  him 
Individually  for  the  price  of  the 
{foods  It  appeared  that  be  alone  was 
Interested  In  the  enterprise,  that  his 
pretended  associates  In  the  forma- 
tion of  the  corporatlofi  were  asso- 
ciates in  name  only,  whereas  the 
statute  required  Ave  associates,  and 
there  were  other  respects  In  which 
the  statute  was  not  in  good  faith 
complied  with,  it  was  held  that  there 
was  no  corporation,  either  de  Jure 
or  de  facto,  and  that  plaintiffs  were 
at  iil>erty  to  treat  the  note  as  void 
and  to  recover  against  defendant  on 
the  original  contract  as  for  goods 
sold  to  him.  Montgomery  v.  Forbes, 
148  Mass.  249,  19  NE  142.  (4)  So, 
where  persons  not  named  in  a  char- 
ter creating  a  corporation  to  be 
located  at  a  certain  place,  got  con- 
trol of  the  charter  and  attempted  to 
establish  »  corporation  under  It,  to 
be  located  at  a  different  place.  It  was 
not  even  a  de  facto  corporation. 
Wonderly  ▼.  Booth,   36  N.  3.  Li.  260. 


(5)  And  where  cltliens  of  New  Jer- 
sey went  over  Into  New  York,  and 
there  attempted  to  form  a  corpora- 
tion under  the  laws  of  that  state  for 
the  purpose  of  doing  business  in  New 
Jersey,  it  was  held  that  there  was 
no  corporation  de  facto,  since,  under 
the  circumstances  of  that  particular 
case,  the  attempted  organization  was 
a  fraud  on  the  laws  of  New  York. 
Hill  V.  Beach.  12  N.  Y.  Bq.  31. 

[b]  Xa  CaUfonla  the  requirement 
of  the  civil  code  is  that  the  company 
shall  be  "claiming  in  good  faith  to 
be  a  corporation  under  [the  laws  of 
this  state],  and  doing  Duslness  as 
such."  Peo.  V.  Leonard,  100  Cal.  302, 
39  P  617;  Dannebroge  Gold  Quartz 
Mln.  Co.  V.  Ailment,  2C  Cal.   286. 

[c]  X«llef  la  sanity. — ^Where  a 
corporate  existence  Is  fraudulently 
assumed  in  order  to  acquire  a  fran- 
chise, a  court  of  equity,  although 
without  any  Inherent  authority  to 
dissolve  the  corporation,  has  power 
to  protect  those  who  are  injured  by 
the  exercise  of  the  powers  usurped. 
KUzabethtown  Gaslight  Co.  v.  Green. 
49  N.  J.  Eq.  329.  24  A  660  [aff  46 
N.  J.  Eq.  118,  18  A  844].  See  also 
Nlemeyer  V.  Little  Rock  Junction  R. 
Co.,  43  Ark.  Ill  (holding  that,  where 
the  organization  of  a  corporation  is 
the  result  of  a  fraudulent  combina- 
tion of  individuals  to  procure  powers 
under  circumstances  and  for  pur- 
poses not  within  the  scope  and  pur- 
pose of  the  legislative  Intent,  an  in- 
junction to  restrain  such  exercise 
will  lie  at  the  instance  of  a  private 
person  about  to  be  injured'  by  the 
exercise  of  such  powers);  Bartholo- 
mew v.  Bentley,  1  Oh.  St.  37;  Chap- 
man V.  Mad  River,  etc.,  R.  Co.,  1  Oh. 
Dec.    (Reprint)    659,   10  WestLJ    391. 

31.  U.  S.— W.  L.  Wells  Co.  v.  Gas- 
tonia  Cotton  Mfg.  Co.,  198  U.  S.  177. 
26  set  640,  49  L.  ed.  1003  [rev  128 
Fed.  369,  63  CCA  111  (rev  118  Fed. 
190)];  Allen  v.  Rhodes.  230  Fed.  321, 
144   CCA  463. 

Ala. — Duke  v.  Cahawba  Nav.  Co., 
16  Ala.  372. 

Ga. — Pattlson  v.  Albany  BIdg.,  etc., 
Assoc,  63  Ga.  373;  Cason  v.  State, 
16  Ga.  A.   820,   86  SG  644. 

111. — Foster  v.  Hip  Lung  Ting  Kee, 
243  111.  163,  90  NE  375;  Gunderson 
V.  Illinois  Trust,  etc..  Bank,  199  111. 
422,   65   NE  326    [aff   100   111.  A.  461]. 

Mass. — Rice  v.  Commonwealth  Nat. 
Bank,  126  Mass.  300. 

Mo. — Boatmen's  Bank  v.  Olllesple, 
209  Mo.  217,  108  SW  74  (holding  that, 
since  the  certificate  of  incorporation 
Issued  by  the  secretary  of  state  Is  a 
final  determination  of  the  corpora- 
tion's right  to  do  business  as  such, 
only  by  a  direct  proceeding  can  the 
state  question  its  corporate  existence 
or  its  right  to  do  business  as  a  cor- 
poration, even  though  fraud  was 
practiced  on  the  secretary  of  state 
In  obtaining  the  certiflcate;  and  also 
holding  that  the  motives  of  incorpo- 
rators in  obtaining  a  charter  will  not 
be  Inquired  into  In  an  action  against 
the  individuals  on  the  indorsement  of 
a  note  by  the  corporation);  Webb  v. 
Rockefeller.  196  Mo.  67.  93  SW  772,  6 
LRANS    872;    Deadwood    First    Nat. 


Bank  v.  Rockefeller,  196  Mo.  16,  98 
SW  761;  O'Kell  v.  Chama  Valley 
Lands,  etc.,  Co.,  181  Mo.  A.  466,  168 
SW  887. 

N.  Y. — V.  B.  Vinegar  Co.  v.  Schle- 
gel,  143  N.  Y.  637,  38  NBl  729  (a  for- 
eign corporation);  Jones  v.  Dana,  24 
Barb.  396;  Palmer  v.  Lawrence,  5 
N.  Y.  Super.  161  (aff  6  N.  Y.  889]. 
See  also  Buffalo,  etc.,  R.  Co.  v.  Hatch, 

20  N.  Y.  157. 

Pa, — Garrett  v.  Dlllsburgh,  etc.,  R. 
Co.,    78   Pa.    465;    Cochran   v.   Arnold, 

68  Pa.  399,  407  [overr  Faterson  v. 
Arnold,  46  Pa.  410)  (where  it  was 
said  that  "to  deny  the  corporate  ex- 
istence of  a  de  facto  corporation,  and 
to  hold  as  partners  those  who  were 
guilty  of  fraud  in  obtaining  the 
charter,  is  to  confound  an  action  ex 
contractu,  with  one  essentially  for  a 
tort");  McC^inahy  v.  Centre,  etc.. 
Tump.  Co.,  1  Penr.  &  W.  426;  Trav- 
agllni  v.  Socleta  Itallane,  6  Pa.  Dlst. 
441;  Active  Workers  Benevolent  Or- 
der V.  Sanders,  28  WklyNC  821. 

32.  Charles  River  Bridge  v.  War- 
ren Bridge,  7  Pick.  (Mass.)  844;  Pat- 
erson  v.  Arnold,  46  Pa.  410. 

83L     Jones  v.  Aspen  Hardware  (To., 

21  Colo.  263,  40  P  457,  52  AmSR  220, 
29  LRA  143;  Davis  v.  Allison.  (Tex. 
Civ.  A.)    189   SW   968. 

34:  Schuetzen  Bund  v.  Agitations 
Verein,  44  Mich.  313.  6  NW  676,  38 
AmR  270  (holding  that,  as  there  was 
no  law  authorizing  the  incorporation 
of  a  society  organized  to  oppose  the 
enforcement  of  a  prima  facie  valid 
act  of  the  legislature,  such  a  society 
could  not  sue  In  Its  :iicclety  name  as 
a  body  corporate,  although  It  had  at- 
tempted to  become  incorporated); 
Com.  v.  France,  3  Brewst.  (Pa.)  148 
(criminal  purpose;  lottery);  Chlcora 
Exporting,  etc.',  Co.  v.  Crews,  6  S.  C. 
243:  McGrew  v.  City  Produce  Exch., 
85  Tenn.  572,  4  SW  38,  4  AmSR  771 
(holding  that  a  corporation  ore;an- 
ized  ostensibly  to  deal  In  grain,  but 
with  the  'real  object  of  doing  an 
illegal  wagering  business,  Is  a  nul- 
lity, and  the  members  are  liable  as 
partners).     See  also  supra  {  119. 

35.  Vonoompllance  with  oondltloa 
■ubseqasat  only  see  infra  9  231. 

36.  See  supra    i{    223,    226. 

37.  U.  S.— Helsen  v.  Churchill,  205 
Fed.  368,  126  CCA  78;  Harrill  v. 
Davis,  168  Fed.  187,  94  CCA  47,  22 
LRANS  1163  [rev  7  Ind.  T.  162.  104 
SW  678,  16  AnnCas  1134];  W.  L. 
Wells  Co.  V.  Avon  Mills,  128  Fed. 
389,  63  CCA  111  [reV  on  other 
grounds  198  U.  S.  177.  25  SCt  640. 
49  L.  ed.  1003];  Wechselberg  v.  Flour 
City  Nat.  Bank,  64  Fed.  90,  12  CCA  . 
66,  26  LRA  470. 

Cal. — Martin  v.  Deetz,  102  Cal.  66, 
36  P  368,  41  AmSR  161:  Mokelumne 
Hill  Canal,  etc.,  Co.  v.  Woodbury,  14 
Cal.  424,   73  AmD  668. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  P  457,  62  AmSR 
220,  29  LRA  143. 

Ga. — Brooke    v.    Day,    129    Oa.    694, 

69  SE  769. 

111. — Bigelow  V.  Gregory,  78  lU. 
197. 

Ind. — Clark    v.     American     Cannel  _ 
Coal   Co.,    166   Ind.    218.    216,   78   N^^ 
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statute  is  sufficient.'*  There  are  some  cases  which 
seem  to  hold  or  ,to  imply  that  there  cannot  be  even 
a  de  facto  corporation  unless  the  corporators  have 
substantially  complied  with  all  the  conditions  pre- 
cedent prescribed  by  the  statute;^  but  if  they  do, 
they  are  contrary  to  the  great  weight  of  authority, 


1083,  112  AmSR  217  [rev  SB  Ind.  A. 
«6,  73  NB  7271    [clt  Cyc]. 

Iowa. — Middle  Branch  Mut.  Tel. 
Co.  V.  Jones,  137  Iowa  396.  116  NW  3. 

Kan. — McLennan  v.  Hopldns,  2 
Kan.  A.  260,  41  P  1061. 

Ky. — Helnl?  v.  Adams,  etc.,  TStg. 
Co.,  81  Ky.  300,  5  KyL  281;  Cincin- 
nati Cooperage  Co.  v.  Bate,  14  KyL 
469-  Robinson  v.  Harris,  6  KyL  928, 
12   Ky.   Op.   634. 

La. —  Louisiana  Nat.  Bank  v.  Hen- 
derson, 116  La.  413,  <0  S  779;  Provi- 
dent Banic,  etc.,  Co.  v.  Saxon,  116  La. 
408.  40  S  778. 

Md. — National  Shutter  Bar  Co.  v. 
Zimmerman.  110  Md.  313,  73  A  19; 
Maryland  Tube,  etc..  Works  v.  West 
End  Impr.  Co.,  87  Md.  207,  39  A  630. 
39  LKA  810;  Boyce  v.  Methodist 
Episcopal  Church,  46  Md.  359:  Lord 
V.  Essex  Bldg.  Assoc.  No.  4,  37  Md. 
320. 

'  Mass. — John  L.  Whiting,  etc.,  Co. 
V.  Barton,  204  Mass.  169,  90  NE  628; 
Utley  V.  Union  Tool  Co.,  11  Gray  139. 

Mich. — Eaton  v.  Walker,  76  Mich. 
579,  43  NW  638,  6  LRA  102. 

Minn. — Johnson  v.  Okerstrom,  70 
Minn.  308.  73  NW  147;  Pinneean  v. 
Noerenbere,  62  Minn.  239,  63  NW 
1150.  38  AmSR  662,  18  LRA  778: 
Johnson  v.  Corser,  84  Minn.  366,  25 
NW  799. 

Mont. — TeltlK  v.  Boesman,  12  Mont. 
404,  31  P  371. 

N.  Y. — Stevens  v.  Episcopal  Church 
History  Co.,  140  App.  Dlv.  570.  125 
NTS  673;  Card  v.  Moore,  68  App.  Dlv. 
327.  74  NY3  18  Jaff  173  N.  Y.  598 
mem,  66  NB  1106  mem];  Perrlne  v. 
Levin,   68   Misc.   827,    128   NTS   1007. 

N.  C. — Klnston,  etc.,  R.  Co.  v. 
Stroud,  132  N.  C.  418,  43  SB  913; 
Bain  V.  Clinton  Loan  Assoc  112  N.  C. 
248.   17  SB  154. 

Pa. — Guckert  v.  Hacke,  169  Pa.  308, 
28   A  249 

S.  C. — Meyer  v.  Branson,  104  S.  C. 
84     88   SB  369   ' 

Tenn.— Shields  v.  Clifton  Hill  Land 
Co.,  94  Tenn.  123,  28  8W  688,  45 
AmSR  700,  26  LRA   509. 

Tex. — De  Sota  Bank  v.  Reed,  60 
Tex.  Civ.  A.  102,   109  SW  266. 

Vt. — Lawrle  v.  Silsby.  7«  Vt.  240, 
6'6  A  1106.   104  AmSR  927. 

Wis. — Berfteron  v.  Hobbs,  96  Wis. 
•41,  71  NW  1056,  66  AmSR  85. 

And  see  dictum  of  cases  In  follow- 
ing: note;. and  sunra  S  223. 

[a]  Oonatnutloii  bf  atatut*.— In 
Maryland  Acts  (1908)  c  240  9  6, 
providing  that  no  oertiftoate  of  incor- 
poration shall  be  declared  void  for 
formal  defects  and  that,  where  an 
effort  has  been  made  in  ^ood  faith 
to  form  a  corporation,  neither  party 
to  any  transaction  with  it  shall  deny 
the  lesallty  of  its  Incorporattoh,  .Is 
Intended  to  save  .the  incorpdration 
of  persons  who  have  In  eood  rfaith 
made  an  effort  to  comply  wjtn  the 
requirements  made  conditions,  prece- 
dent to  the  possession  or  use  of  cor- 
porate franchises,  and  does  not  apply 
where  there  has  been  ^no  such  at- 
tempt. National  Shutter  Bar  Co.  v. 
Zimmerman,    110    Md.    313,    73    A    19. 

88.  U.  S. — Kardo  Co.  v.  Adams, 
231  Fed.  950.  146  CCA  146  [rev  222 
Fed.  967]:  Utah  Light,  etc..  Co.  v. 
V.  S..  2SdFed.  843,  144  CCA  486: 
Allen  V.  Rhodes.  230  Fed.  321,  144 
CCA  483;  In  re  Cordova  Shop,  216 
Fed.  818;  In  re  Jackson  Brick,  etc., 
Co..  189  Fed.  636;  Ryland  v.  Hollin- 
ger.  117  Fed.  216.  54  CCA  248. 

Ala. — Owensboro  Wajron  Co.  V. 
Bliss,  132  Ala.  253,  31  S  81,  90  AmSR 
907;  Bibb  v.  Hall.  101  Ala.  79.  14  S 
98;   Lehman  v.  Warner,  61  Ala.  465. 

Ark.— Midland  Bank  v.  Harris,  114 
Ark.  344,  170  SW  67.  AnnCa8l916B 
1255. 


Cal. — San  Diego  Gas  Co.  v.  Frame, 
1<7  Cal.  441,  70  P  296;  Paciflc  Bank 
V.  De  Ro.  37  Cal.  638;  Spring  Valley 
Water  Works  v.  San  Francisco,  22 
CaL  434:  Mokelumne  Hill  Canal,  etc., 
Co.  v.  Woodbury,  14  Cal.  424,  73  AmD 
668. 

Colo. — ^Woods  Gold  Mln.  Co.  y. 
Royston.  46  Colo.  191,  103  P  291; 
Jones  V.  Aspen  Hardware  Co.,  21 
Colo.  263,  40  P  467,  62  AmSR  220.  29 
LRA  143;  Duggan  v.  Colorado  Mortg.. 
etc.,  Co.,  11  Colo.  lis.  17  P  lol; 
Humphreys  v.  Mooney.  6  Colo.  282. 

Conn. — Mackay  v.  New  York,  etc., 
R.  Co.,  82  Conn.  78,  72  A-  688,  24 
LRANS  768;  CanQeld  v.  Gregory,  66 
Conn.  9,  83  A  636. 

Ida. — Fairvlew  Inv.  Co.  v.  liamber- 
son,  26  Ida  72.  136  P  606. 

111.— Marshall  v.  Keach.  227  111.  35, 
81  NB  29.  118  AmSR  247,  10  AnnCas 
164;  Gunderson  v.  Illinois  Trust,  etc.. 
Bank.  199  111.  422,  66  NE  326  [aff 
100  111.  A.  4611;  Bushnell  v.  Consoli- 
dated Ice  Mach.  Co.,  138  III.  67,  27 
NB  696;  Hudson  v.  Green  Hill  Semi- 
nary Corp.,  113  111,  618;  Thompson  v. 
Candor,  60  111.  244;  Baker  v.  Backus. 
32  111.  79;  Marsh  v.  Astoria  Lodge 
No.  112  I.  O.  O.  P.,  27  111.  421;  Tar- 
bell  V.  Pa^e,  24  111.  46;  Jollet  v. 
Frances.  85  111.  A.  243;  ^onco'd 
Apartment  House  Co.  v.  Alaska  Re- 
frigerator Co..  78  111.  A.  682j  Miami 
Powder  Co.  v.  HotchkiU,  17'  111.  A. 
622. 

Ind. — ^Marlon  Bond  Co.  v.  Mexican 
CofTee,  etc.,  Co.,  160  Ind.  658,  66  NE 
748;  Doty  v.  Patterson.  166  Ind.  60, 
56  NB  668;  North  v.  SUte,  107  Ind. 
356,  8  NE  169;  Williamson  v.  Kokomo 
Bldg.,  etc.,  Assoc,  89  Ind.  389;  Baker 
v.  Neff.  73  Ind.  68;  Huntington  Mfg. 
Co.  V.  Schofleld,  28  Ind.  A.  96,  62  NB 
106. 

Kan. — Atchison,  etc,  R.  Co.  T.  Sum- 
ner County.  51  Kan. -617.  33  P  312; 
Pape  V.  Capital  Bank,  20  Kan.  440, 
27  AmR  183. 

La — Bond  v.  Scott  Lumber  Co., 
128   La.   818.  55  S  468. 

Md. — Lord  v.  Essex  Bldg.  Assoc 
No.   4,  37  Md.   320. 

Mich. — Newcomb-Endicott  Co.  v. 
Fee,  167  Mich.  674.  133  NW  640; 
Baton  V.  Walker,  76  Mich.  679,  43 
NW   638,   6   LRA  102. 

Minn. — Healey  v.  Steele  Center 
Creamery  Assoc.  116  Minn.  461,  133 
NW  69;  Johnson  v.  Okerstrom,  70 
Minn.  803,  73  NW  147;  Finnegan  v. 
Noerenberg,  62  Minn.  239,  53  NW 
1150.  38  AmSR  662,  18  LRA  778;  East 
Norway  Lake  Church  v.  Froislie,  37 
Minn.  447.  35  NW  260;  Foster  v. 
Moulton,  35  Minn.  458,  29  NW  166. 

Mo. — RIalto  Co.  V.  Miner.  183  Mo. 
A.    119,    166    SW   629. 

Nebr. — Lusk  v.  Rlggs,  70  Nebr.  718, 
102  NW  88,  70  Nebr.  713.  97  NW  1083; 
Haas  V.  Bank  of  Commerce,  41  Nebr. 
764.  60  NW  86. 

N.  H. — Ossipee  Mfg.  Co,  v.  Canney, 

64  N.  H.  295. 

N.  J. —  Philadelphia,  etc..  Ferry  Co. 
V.  Intercity  Link  R.  Co.,  73  N.  J.  L. 
86,  62  A  184  [aff  74  N.  J.  L.  594  mem, 

65  A  1118  mem,  and  aff  76  N.  J.  L. 
50,  68  A  1098  (aff  77  N.  J.  L.  616,  72 
A  1119  mem)];  McCarter  v.  Ketcham, 
72  N.  J.  L.  247.  62  A  693;  Keyes  v. 
Smith,  67  N.  J.  L.  190,  61  A  122; 
Stout  V.  Zullck.  48  N.  J.  L.  699,  7  A 
362;  Atty.  Gen.  v.  Stevens,  1  N.  X 
Eq.  369,  22  AmD  626. 

N.  Y.— De  Witt  V.  Hastings,  69  N. 
T.  618  [aff  40  N.  Y.  Super.  463]; 
Childs  V.  Smith,  46  N.  Y.  34:  Buffalo, 
etc.,  R.  Co.  V.  C!ary,  26  N.  Y.  76; 
Toledo  Bank  ▼.  International  Bank, 
21  N.  Y.  642;  Methodist  Episcopal 
Union  Church  v.  Pickett,  iS  N.  Y. 
482;  Tyell  Ave.  Lumber  Co.  v.  Light- 


and  some  of  them  cannot  be  reconciled  with  other 
decisions  in  the  same  states.'"  There  need  not  be  a 
substantial  compliance  with  all  the  conditions  pre- 
cedent prescribed  by  the  statute,  for  this  would 
create  a  corporation  de  jure.'^ 
[$  230]    (2)   Partioabur  ])6f«eto  and  Imgnlari- 

house,  137  App.  Dlv.  422,  121  NYS 
802;  Lamming  v.  Galusluu  81  Hun 
247,  30  NYS  787  faff  161  N.  Y.  (48 
mem,  45  NB  11 3  2  memTj  Hyatt  v. 
Esmond,  37  Barb.  601;  De  Witt  ▼. 
Hastings,  40  N.  Y.  Super.  463  [off  6» 
N.   Y.   6181. 

N.  C. — ClaremoBt  Collegs  v.  Rid- 
dle, 165  N.  C.  211,  81  SB  28S. 

Oh. — Society  Perun  v.  Cleveland,  43 
Oh.  St.  481,  3  NB  357:  Shawnee  Com- 
mercial, etc.  Bank  Co.  v.  Miller,  24 
Oh.  Cir.  Ct.  198. 

Or. — Brown  v.  Webb,  60  Or.  626, 
120  P  387,  AnnCasl914A  148;  Jones 
v.  Hale,  32  Or.  465,  52  P  311. 

Pa.— In  re  Glbbs  Est.,  167  Pa.  69. 
27  A  388.  22  LRA  276;  Cochran  v. 
Arnold,  68  Pa.  399. 

S.  D. — Sioux  Falls  Light,  etc.,  Co. 
V.  Coughran,  27  S.  D.  443,  181  NW 
604-  Mason  v.  Stevens,  16  S.  D  820, 
92    iiW   424. 

Tenn. — Carpenter  v.  Frazler.  102 
Tenn.  462,  52  SW  868;  Merrlman  v. 
Magiveny,  12  Helsk.  494;  Tennessee 
Automatic  Lighting  Co.  v.  Massey, 
(Ch.  A.)    66  SW  357 

Tex. — American  Salt  Co.  v.  Helden- 
heimer,  80  Tex.  344,  16  SW  1038,  26 
AmSR  743:  Conley  v.  Daughters  of 
Republic    (Civ.  A.)   161  SW  877. 

Wash. — Kwapil  v.  Bell  Tower  Co., 
56  Wash.  683.  104  P  824. 

Wis. — Oilman  v.  Drace,  111  Wis. 
400,  87  NW  557-  Franke  v.  Mann,  106 
Wis.  118,  81  nW  1014,  48  LRA  856: 
Slocum  V.  Head.  106  Wis.  431,  81  ifW 
673.   60  LRA  324. 

[al    The  murehaMor  ot'a  not*  wldeh 

M  ii««a  laaorMd  h/  a  ■appoMd  oor- 

ponttton  is  estopped  by  suing  on  the 


baa  MSB  iMomMd  h/  a  sapp 

ponttton  is  estopped  by  suri.„  _ 

note  to  deny  the  legal  Incorporation 
of  such  indorser.  Boatmen's  Bank 
V.  Oillesple,  209  Mo.   217,   108  SW  74. 

[b]  fii  tUlnola  the  certiflcate  of 
the  secretary  of- state  of  the  complete 
organisation  of  a  corporation,  exe- 
cuted and  recorded  In  compliance 
with  the  statute.  Is  prima  facte  evi- 
dence of  the  due  Incorporation  and 
existence  of  the  corporation  and  Its 
right  to  commence  business,  and  la 
sufficient  to  Justify  and  protect  third 
persons  In  dealing  with  It  without 
investigating  to  determine  whether 
the  capital  stock  has  been  subscribed 
in  good  faith  as  required  by  the 
statute.  Gunderson  v.  Illinois  Trust, 
etc.  Bank.  199  111.  422.  66  NB  S2« 
[ail  100  111.  A.  461]. 

SB,  111. — Bigelow  V.  Gregory,  73  HI. 
197;  Cresswell  v.  Oberly,  17  III,  A. 
281. 

Iowa. — ^Kaiser  v.  Lawrence  Sav. 
Bank,  66  Iowa  104.  8  NW  772.  41 
AmR  86. 

Kan. — McLellan  v.  Hopkins,  2  Kan. 
A.  260.  41  P  1061. 

La.— Williams  v.  Hewitt.  47  La. 
Ann.  1076,  17  S  496.  49  AmSR  394. 

Mass. — Utley  v.  Union  Tool  Co,  11 
Gray  139. 

Mo. — Hurt  V.  Salisbury,  66  Mo.  310. 

Nebr. — Porter  v.  Sherman  County 
Banking  Co.,  36  Nebr.  271,  64  NW 
424. 

Ob. — Bartholomew  v,  Bentley,  I 
Ob.  St.  37. 

Wis. — Bergeron  v.  Hebbs,  96  Wis. 
641.   71  NW  1066,  66  AmSR  86. 

30.  See  cases  supra  note  28. 

31.  La. — Bond  v.  Scott  Lumber  Co., 
128  La.  818,  55  S  468. 

Minn. — Healey  v.  Steele  Center 
Creamery  Assoc,  116  Minn.  -461,  133 
NW  69;  Johnson  v.  Okerstrom,  70 
Minn.  303,  73  NW  147;  Hause  v. 
Mannheimer,  67  Minn.  194,  89  NW 
810;  Finnegan  v.  Noerenberg,  62 
Minn.  239,  63  NW  1150,  88  AmSR 
652.  18  LAa  778.  ^  .     ,. 

N.    Y. — Lamming    T.    OalUBha,    81 


.nd  notanwmbar. 


For  Uter  eases,  dsrSlopaients  and  ehaacas  In  the  law  see  cumulative  Annotations,  same  title,  pace  andnotam 
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ties.**  In  aecordance  with  the  prevailing  doctrine 
as  to  what  is  necessary  to  oonstitnte  a  corporation 
de  facto  it  has  been  held  that  there  is  such  a  cor- 
poration, afthough  there  are  defects  or  irregulari- 
ties in  the  charter  or  in  the  articles  or  certificate 
of  association  or  incorporation  not  deemed  8u£S- 
cient    to    render    the    same    void;"    although    the 


charter  issued  by  the  secretary  of  state  gave  the 
corporation  a  slightly  different  name  from  that 
given  in  the  original  declaration  for  th^  charter;** 
although  the  articles  or  certificate  or  a  duplicate  or 
copy  thereof,  while  it  was  filed  in  the  ofiice  of  the . 
secretary  of  state,  was  not  also  filed  in  the  office  of 
the    town   or   county   clerk   or  recorder,"   or  vice 


Hun  U1,  80  NTS  787  [aff  16X  N.  T. 
(48  mem,  45  NES  1132  memj. 

Pa.— In  re  Glbbs  Est.,  157  Pa.  69, 
27  A  283,  28  UlA  276;  Scbmltt  v. 
Potter  Titles  etc,  Co.,  •!  Pa.  Super. 
301 

Waab. — ^Kwapll  ▼.  Bell  Tower  Co., 
a  Waab.' 688,  104  P  824.  ^    .. 

And  see  other  cases  supra  note  28. 

fa]  -  •Color  of  asparoat  oawaalaa- 
tloa  (1)  under  acme  charter  or  en- 
abling act'  does  not  mean  that  there 
shall  have  been  a  full  compliance 
with  what  the  law  requires  to  be 
done,  nor  a  substantial  compliance. 
A  substantial  compliance  will  make  a 
corporation  de  lure.  But  there  niust 
be  an  apparent  attempt  to  perfect 
an  oreanlzatlon  under  the  law. 
There  belnff  such  apparent  attempt 
to  perfect  an  organization,  the 
failure  as  to  some  substantial  re- 
quirement will  prevent  the  body 
being  a  corporation  de  Jure;  but.  If 
there  be  user  pursuant  to  such 
attempted  organization,  It  will  not 
prevent  It  being  a  corporation  de 
facto."  Flnnegan  v.  Noerenberg,  B2 
Minn.  239.  244,  B3  NW  1150,  38  AmSR 
552.  18  LRA  778.  See  also  Kwapll  v. 
Bell  Tower  Co.,  66  Wash.  B83,  104  P 
824.  (2)  In  Duggan  v.  Colorado 
MortK.,  etc..  Co.,  11  Colo.  118,  116,  17 
P  105.  .  it  was  sought  to  avoid  a 
mortgage  given  by  a  corporation  on 
the  ground  that  Its  certificate  of  in- 
corporation was  defective  because  it 
was  not  acknowledged  as  required 
by  the  statute.  The  court  said;  "We 
are  aware  of  the  distinction  between 
mere  omissions  or  irregularities,  and 
what  are  called  'prerequisites'  of  the 
statutes.  The  distinction  may  well 
be  taken  In  a  direct  proceeding  or 
other  exceptional  cases  where  strict 
proof  Is  required,  but  we  do  not  re- 
gard It  as  having  any  controlling 
place  In  the  case  at  bar.  What  Is  or 
what  is  not  a  prerequisite  Is  often  a 
difficult  question  for  a  professional 
man.  and  much  more  for  a  layman, 
to  determine.  To  cast  such  a  burden 
upon  the  public  as  between  its  indi- 
vidual members  is  to  lose  sight  of 
the  reason  for,  and  largely  abrogate, 
the  .salutary  rule  respecting  de  facto 
corporations."  (3)  in  Lamming  v. 
Galusha,  81  Hun  247,  255,  30  NTS 
7(7  [aff  151  N  T.  (48  mem,  46  KB 
1132  memj  the  court  said:  "A  dis- 
tinction between  corporations  hav- 
ing their  charter  directly  from  legis- 
lative enactment  and  those  created 
pursuant  to  general  laws  Is  observed 
by  the  courts  in  some  cases,  where 
it  is  held  that  failure  of  the  former 
to  perform  certain  conditions  im- 
posed to  enable  them  to  take  the 
benefit  of  the  charter  will  not  sub- 
ject their  corporate  character  to 
attack  by  third  persons,  while  it  Is 
otherwise  in  respect  to  corporations 
sought  to  be  created  under  general 
laws  when  there  is  a  failure  to  com- 
ply fully  with  the  conditions  prece- 
dent to  their -creation.  That  distinc- 
tion may  be  well  founded  so  far  as 
relates  to  the  organization  of  them, 
as  In  the  one  case  they  are  created 
by  the  statute  and  in  the  other  their 
creation  is  authorised  by  it.  But 
when,  by  proceedings  taken  for  the 
purpose,  there  has  been  an  attempt 
to  comply  with  the  statute  under 
which  it  is  sought  to  incorporate  the 
company,  and  articles  of  association 
nave  been  filed,  it.  by  user  as  such, 
becomes  a  corporation  de  facto,  with 
all  the  rights  as  to  third  persons 
which  that  imports,  although  its 
articles  filed  are  in  some  particular 
defective,  I  see  no  reason  why  It 
does  not  then  stand  on  the  same  foot- 
ing as  does  a  corporation  d«  facto 
whose    charter    baa    come    dlreotly 


from  legislative  enactment,  and  by 
which  certain  conditions  made  ^re- 
quisite to  its  creation  or  organisa- 
tion have  not  been  performed." 

[b]  KantotoTT  provlsloBa. — ^The 
fact  that  a  provision  of  the  statute 
not  complied  with  was  mandatory 
does  not  prevent  the  formation  of  a 
corporation  de  facto  where  there  was 
on  the  whole  a'  colorable  compliance 
with  the  statute.  Brown  v.  Webb, 
60  Or.  626,  120  P  887,  AmiCasl914A 
148. 

That  a  snbstaatial  oompUaaoe 
eraatss  a  cozpotatloB  <U  Jam  see 
supra  (lis. 

38.  HonoompUanoe  with  ooadltloii 
sahseansnt  onlir  see  infra  }  231. 

33.  Ala. — Fidelity  Mortg.,  etc.,  Co. 
V.  Dubberly,  73  S  911;  Central  of  Geor- 
gia R.  Co.  V.  Union  Springs,  etc.,  R. 
Co..  144  Ala.  (39,  39  S  478,  2  LRANS 
144. 

Colo. — Duggan  v.  Colorado  Mortg., 
etc.,  Co.,  11  Colo.  118.  17  P  106;  Den- 
ver V.  Mullen,  7  Colo.  345,  3  P  693; 
Humphreys  v.  Mooney.  6  Colo.  282. 

Ind. — ^Marlon  Bond  Co.  v.  Mexican 
Coffee,  etc.,  Co.,  160  Ind.  558,  65  NE 
748. 

Md. — ^Iiord  V.  Essex  Bldg.  Assoc. 
No.   4;    37   Md.    320. 

Minn. — Johnson  v.  Okerstrora,  70 
Minn.  303,  73  NW  147;  Flnnegan  v. 
Noerenberg,  62  Minn.  239.  63  NW 
1160,  3S  AmSR  662,  18  LRA  778; 
East  Norway  Lake  Church  v.  Frols- 
lle,  37  Minn.  447.  36  NW  260. 

N.  J. — Philadelphia,  etc..  Ferry  Co. 
V.  Intercity  Link  R.  Co..  78  N.  J.  I* 
86.  62  A  184  [atT  74  N.  J.  L.  694 
mem,  66  A  1118  mem,  and  alt  76  N. 
j.  L.  60,  68  A  1093  (aff  77  N.  J.  L. 
616  mem.  72  A  1119  mem)]. 

N.  Y. — Lyell  Ave.  Lumber  Oo.  v. 
Lighthouse,  137  App.  Dlv.  422,  121 
NTS   802. 

Oh. — Shawnee  Commercial,  etc.. 
Bank  Co.  v.  Miller.  24  Oh.  Cir.  Ct.  198. 

S.  D. — SIOUX  Falls  Light,  etc.,  Co. 
V.  Coughran,  27  S.  D.  448,  131  NW 
504. 

Tenn. — Carpenter  v.  Fraaler,  102 
Tenn.  462,  62  SW  868;  Tennessee 
Automatic  Lighting  Co.  v.  Massey, 
(Ch.  A.)  66  SW  35. 

Utah.— Marsh  v.  Mathlas,  19  Utah 
860,  66  P  1074. 

Wis. — Franke  v.  Mann,  106  Wis. 
118,  81  NW  1014,  48  LRA  866. 

And  see  other  cases  infra  this  note. 

[a]  AmUoattoas  of  mle, — (1) 
Thus  it  has  been  held  that  there  is 
a  corporation  de  facto  notwithstand- 
ing the  following  defects  or  irregu- 
larities: (2)  Failure  of  the  articles 
to  state  distinctly  the  place  where 
the  business  is  to  be  carried  on. 
Flnnegan  v.  Noerenberg.  62  Minn. 
239,  62  NW  1150,  88  AmSR  662,  18 
LRA  778.  (3)  Defective  statements 
of  objects  of  the  corporation.  RIalto 
Co.  V.  Miner,  183  Mo.  A.  119,  166  SW 
629.  (4)  Certificate  of  incorporation 
or  charter  not  properly  executed, 
acknowledged,  or  recorded.  East 
Norway  Lake  Church  v.  FrolsIIe,  37 
Minn.  447,  86  NW^  260;  Bon  Aqua 
Impr.  Co.  v.  Standard  F.  Ins.  Co.,  84 
W.  Va.  764,  12  SB  771  (charter 
acknowledged  before  a  notary  public 
instead  of  before  the  clerk  of  the 
court);  Franke  v.  Mann,  106  Wis. 
118,  81  NW  1014.  48  LRA  856.  (6) 
Articles  or  certificate  of  Incorpora- 
tion not  properly  executed  or 
acknowledged.  Dannebroge  Oold 
Quartz  Mln.  Co.  v.  Aliment,  26  Cal. 
286  'certificate  not  acknowledged  by 
one  of  the  coriiorators):  Duggan  v. 
Colorado  Mortg,,  etc.,  Co.,  11  Colo. 
113,  17  P  106;  Deadwood  First  Nat. 
Bank  v.  Rockefeller,  196  Mo.  16,  93 
SW  761  (failure  of  some  subscribers 
to   acknowledge  articles);   Keyes   v. 


Smith,  67  N.  J.  L,.  190,  51  A  128 
(defective  acknowledgment  by  soma 
of  the  incorporators,  who  resided 
out  of  the  state);  Tennessee  Auto- 
matic Lighting  Co.  V.  Massey,  (Tenn. 
Ch.  A.)  66  SW  85.  (6)  Amended  cer- 
tificate not  acknowledged  or  proved 
before  a  proper  offlcer.  Philadelphia, 
etc.  Ferry  Co.  v.  Intercity  Link  R. 
Co.,  73  N.  J.  L.  86,  62  A  184  taff  74 
N.  J.  L.  594  mem,  66  A  1118  mam, 
and  aff  76  N.  J.  L.  60,  68  A  1098 
(aff  77  N.  J.  L.  616  mem,  72  A  1119 
mem)].  (7)  Defect  In  statutory  alB- 
davit  attached  to  articles  of  associa- 
tion or  incorporation.  Buffalo,  etc., 
R.  Co.  v.  Gary,  26  N.  T.  75;  Sioux 
Falls  Light,  etc.,  Co.  v.  Coughran,  27 
S.  D.  443,  131  NW  604.  (8)  Articles 
executed  by  five  persons  only  in- 
stead of  by  seven  as  required  by  the 
statute.  Johnson  v.  Okerstrom,  70 
Minn.  303,  73  NW  147.  (9)  Failure 
of  the  Incorporators  to  sign  the  cer- 
tificate of  Incorporation  at  the  end 
thereof,  where  they  signed  before  the 
attestation  clause  and  acknowledged 
the  execution  thereof,  and  the  cer- 
tificate of  acknowledgment  was  at- 
tached to  the  certificate  of  incor- 
E oration.  Lyell  Ave.  Lumber  Co.  ▼. 
Ighthouse,  137  App.  Dlv.  422,  121 
NTS  802.  (10)  Charter,  articles,  or 
certificate  erroneotisly  Including  un- 
authorized powers  or  privileges. 
Shoun  V.  Armstrong,  (Tenn,  Ch.  A.) 
59  SW  790.  And  see  supra  (  136. 
(11)  Insertion  In  the  articles  of 
association  of  an  unauthorized  pro- 
vision for  the  Increase  of  the  capital 
stock.  Eastern  Plcmk  Road  Co.  v. 
Vaughan,  14  N.  Y.  546.  (12)  Inclu- 
sion in  articles  of  certificate  of  more 
than  one  of  the  purposes  specified  by 
the  statute,  or  of  objects  not  covered 
by  the  statute  Marlon  Bond  Co.  t. 
Mexican  Coffee,  etc.,  Co.,  160  Ind. 
658,  66  NE  748.  (13)  Failure  of  the 
certificate  of  a  railroad  company  to 
state  its  termini  or  route  as  required. 
Cayuga  Lake  R.  Co.  v.  Kyle,  64  N.  T. 
186.  (14)  Failure  of  certificate  of 
incorporation  issued  by  the  secretary 
of  state  to  contain  the  names  of  tho 
incorporators  who  signed  the  declara- 
tion of  Intention  to  form  the  cor- 
poration. Central  of  Georgia  R.  Co. 
V.  Union  Springs,  etc,  R.  Co.,  144 
Ala.  639,  89  S  473,  2  LRAN8  144. 
(16)  Failure  of  articles  or  certificate 
to  state  that  the  stock  of  the  com- 
pany was  assessable  or  nonassess- 
able. Humphreys  v.  Mooney,  6  Colo. 
282.  (16)  Where  the  affidavit  of  the 
amount  subscribed,  annexed  to  the 
articles  of  association  filed  with  sec- 
retary of  state,  was  made  by  less 
than  the  required  number  of  the 
directors,  but,  on  discovery  of  the 
defect,  an  affidavit  in  proper  form 
was  attached.  Monroe  v.  Ft  Wayne, 
etc.  R.  Co.,   28  Mich.  272. 

84.  Sumter  Tobacco  Warehouse 
Co.  v.  Phoenix  Ins.  Co.,  76  S.  C.  76, 
66  SE  664.  121  AmSR  941,  10  LRANS 
736,   11  AnnCas  780. 

35.  U.  S. — In  re  Cordova  Shop,  216 
Fed.   818   (Now  Tork  statute). 

Colo. — Woods  Gold  Mln.  Co.  v. 
Royston,  46  Colo.  191,  103  P  291  (oer- 
tlflcate  filed  in  wrong  county); 
Humphreys  v.  Mooney,  6  Colo.  282. 

111.— Marshall  v.  Keach,  227  111.  86, 
«1  NB  29,  lis  AmSR  247,  16  AnnCas 
164;  Woodlawn  Social  Entertainment 
Assoc.  V.  Anderson,  187  111.  A.  607; 
Brown  v.  Mellck,  185  III.  A.  8;  Clinton 
Co.  V.  Sohwarz,  175  IIL  A.  677. 

Mich. — Newcomb-Endlcott  Co.  v. 
Fee,   187  Mich.  574,  133  NW  640. 

Mo. — Granby  Mln..  etc.,  Co.  v.  Rich- 
ards, 96  Mo.  106,  8  SW  246. 

N.  T.— De  Witt  V.  Hastings,  6» 
N.  T.   618   [aff  40  N.  T.   Super.   4(81. 

Okl.— Swoflord    Dry    Goods   Co.    v. 
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versa;**  although,  while  filed  in  the  clerk's  oflftce, 
they  were  not  recorded;*^  althou^^h  the  final  certifi- 
cate of  organization  was  not  filed  in  the  office  of  the 
secretary  of  state,"*  or  in  the  county  where  the 
principal  office  of  the  corporation  is  located;"  al- 
though the  original  articles  were  recorded  in  the 
office  of' the  register  of  deeds,  instead  of  a  verified 
copy  as  required  by  the  statute;*"  although  the 
certificate  of  incorporation  issued  by  the  secretary 
of  state,  instead  of  the  articles  of  association,  was 
filed  and  recorded  in  the  county  recorder's  ofiSce;** 
although  a  certified  copy  was  filed,  instead  of  a 
duplicate  as  required  by  the  statute;*'  although  the 
articles  were  filed  with  the  wrong  county  officer;** 
although  the  charter  was  registered  in  the  office 
of  the  raster  of  deeds,  and  not  before  the  clerk 
as  required  by  the  statute;**  although  the  facsimile 
of  the  g^eat  seal  of  the  state  on  the  certificate  of 
the  registration  of  the  charter  is  not  accurately 
drawn;*'  although  the  articles  were  not  executed 
in  triplicate  and  one  copy  retained  in  'the  office 
of  the  corporation,  as  required  by  the  statute;** 
although  articles  of  incorporation  were  not  adopted 
until  after  all  the  shares  had  been  subscribed  and 
the  corporation  had  begun  business;*'  although  the 
company  was  not  organized  within  the  time  pre- 
scribed by  its  charter;**  although  there  was  not 
,  sufficient  notice  of  the  meetings  held  for  the  pur- 
pose of  organization  ;**  although  there  was  a  failure 
to  publish  the  articles  in  two  newspapers  as  re- 
quired by  the  statute;**  although  the  charter  and 
proof  of  publication  was  not  filed  in  the  office  of 
the  secretary  of  state;"  although  the  secretary  of 
state  failed  to  submit  the  articles  of  incorporation 
to  the  attorney-general  for  his  certification  of  them 
as  sufficient,  as  required  by  the  statute;**  although 

Owen,  S7  Okl.  616,  1S3  P  lit,  LRA 
1916C  189. 

Pa. — Schmltt  v.  Potter  Title,  etc., 
Co.,  61  Pa.  Super.  301;  Donaldson  v. 
Rabenhold,  23  Pa.  Dlst.  795. 

WlMB  oondltton  rabBetumt  oaljr 
see  infra  {  231. 

3&  U.  S. — Hyde  v.  Doe.  12  P.  Cas. 
No.  6,989.  4  Saw7.  133. 

Ark. — Midland  Bank  v.  Harris,  114 
Ark.  344,  170  SW  67,  Ann<>sl»16B 
12S6.  ^ 

Nebr. — Lusk  v.  RirKB.  10  Nebr.  718, 
102  NW  88,  70  Nebr.  718,  97  NW 
1038. 

N.  J. — McCarter  v.  Eetcham,  72  N. 
J.  L.  247,  62  A  693. 

N.  T. — Ralsbeok  v.  Desterrelcher, 
18  Alb^J  211. 

37.  Johnson  v.  Okerstrom,  70 
Minn.  803,  78  NW  147. 

3B.  Baker  v.  Backus,  32  III.  79; 
Tarbell  v.  Page,  24  111.  46. 

39.  Clinton  Co.  v.  Schwars,  175 
111.  A.  B77;  Jollet  v.  Prances,  86  HI. 
A.  243;  Edwards  v.  Cleveland  Dryer 
Co.,  83  111.  A.  643;  Curtis  v.  Meeker. 
62  111.  A.  49  raff  169  111.  238,  48  NB 
899.  61  AmSR  1681;  Forest  Glen 
Brick,  etc.,  Co.  v.  Gade,  56  111.  A.  181 
[aft  165  111.  367,  46  NB  286];  Ameri- 
can Live  Stock  Commn.  Co.  v.  Chi- 
cago Live  Stock  Exch..  41  111.  A.  149 
raff  143  111.  210,  32  NE  274,  36  AmSR 
385,   18   LRA  190]. 

4a  Slocum  V.  Head,  105  Wis.  431, 
81  NW  673.  60  LRA  824. 

41.  Huntington  Mfg.  Co.  v.  Scho- 
fleld,  28  Ind.  A.  95,  62  NE  106. 

43.  Hudson  v.  Oreen  HIU  Semi- 
nary Corp.,  lis  111.  618;  Williamson 
V.  Kokomo  BIdg.,  etc.,  Assoc,  89  Ind. 
889. 

43.  Bakerfleld  Town  Hall  Assoc. 
V.  Chester,  6E  Cal.  98  (In  office  of 
county  recorder  instead  of  county 
clerk). 

44.  Claremont  College  v.  Riddle. 
165  N.  C.  211.  81  BE  283. 

45.  Carpenter    v.       Prazier,       102 


the  governor  failed  to  issue  his  proclamation  de- 
claring the  association  to  be  a  corporation,  as  re- 
quired by  the  statute;**  although  all  or  a  certain  per 
cent  of  the  capital  stock  was  not  subscribed  in 
good  faith  or  paid  in  as  required  by  the  statute;** 
although  the  incorporation  tax  or  fee  was  not 
paid,**  unless  this  was  expressly  made  a  condition 
precedent  by  the  statute;**  although  some  of  the 
>incorporators  or  members  were  nonresidents,  minors, 
or  otherwise  ineligible  or  incapacitated  by  law;*' 
although  the  association  has  not  elected  a  board  of 
directors;**  although  directors  or  other  officers 
were  n^  qualified;"  although  there  has-been  a 
violation  of  the  statute  prohibiting  the  adoption 
in  the  articles  or  certificate  of  a  corporate  name 
similar  to  that  of  another  corporation  ;*°  althou^ 
the  probate  judge  failed  to  issue  a  certificate  as 
required  by  the  statute,**  or  to  record  the  certifi- 
cate reciting  the  requisite  subscription  to  capital 
stock  and  election  of  directors  and  officers,**  or 
although  the  president  of  the  corporation  withdrew 
such  certificate;**  or  although  there  were  no  stock- 
holders and  no  part  of  the  capital  stock  was  paid 
in,  where  the  incorporators  took  the  formal  steps 
required  by  the  statute  to  entitle  them  to  a  certifi- 
cate or  incorporation  and  a  certificate  in  due  form 
was  issued  by  the  secretary  of  state.** 

On  the  other  band,  it  has  'been  held  that  there  is 
no  corporation  de  facto  where  there  has  been  no 
attempt  at  all,  even  colorable,  to  comply  with  a  re- 
quirement of  the  statute  made  a  condition  prece- 
dent to  corporate  existence  and  the  exercise  o^  cor- 
porate powers,**  as  in  the  case  of  a  failure  to  exe- 
cute, file,  or  record  any  articles  or  certificate  of  in- 
corporation at  all,  as  required  by  the  statute,**  or  in 
some  jurisdictions,  perhaps,  in  case  of  failure  to  file 


Tenn.  468,  58  SW  858. 

46.  KwaplI  V.  Bell  Tower  Co.,  56 
Wash.  588,  104  F  824. 

4T.  Heald  V.  Owen,  79  Iowa  28,  44 
NW  210. 

48.  Macon  County  v.  Shores,  97 
U.  S.  272,  24  L.  ed.  889. 

49.  East  Norway  Lake  Church  T. 
Prolslie,  37  Minn.  447,  35  NW  260. 

Sa  Holmes  v.  GillUand,  41  Barb. 
(N.  T.)  668. 

51.  Bond  V.  Scott  Lumber  Co.,  128 
La.  818,  66  S  468;  Hause  v.  Mann- 
heimer,  67  Minn.  194.  69  NW  810. 

BSL  Shawnee  Commercial,  etc.. 
Bank  Co.  v.  Miller.  24  Oh.  Clr.  Ct. 
198, 

63.  Toledo  Bank  v.  International 
Bank,  21  N.  Y.  642. 

64.  U.  S. — Allen  -X.  Rhodes,  230 
Fed.  821,  144  CCA  463;  Stokes  v. 
Findlay,  23  F.  Cao.  No.  18,478,  4  Mo- 
Crary  205. 

Ala.— Bibb  v.  Hall,  101  Ala.  79,  14 
S  98;  Lehman  v.  Warner,  61  Ala.  465. 

Conn. — Canfield  v.  Gregory,  66 
Conn.  9.  83  A  636. 

Ga. — Howard  v.  Long,  142  Ga.  789, 
83  SB  852;  Burns  v.  Beck,  83  Ga.  471, 
10  SB  121.  See  also  Wood  v.  Coosa, 
etc..  R.  Co..  32  Ga.  278. 

111. — Gunderson  v.  Illinois  Trust, 
etc..  Bank,  199  111.  428,  65  NB  826 
[aff  100  III.  A.  461]. 

La. — Bond  v.  Scott  Lumber  Co.,  128 
La.  818,  56  S  468. 

Mo. — Deadwood  First  Nat.  Bank  v. 
Rockefeller,  195  Mo.  15,  93  SW  761; 
O'Kell  V.  Chama  Valley  Lands,  etc., 
Co.,  181  Mo.  A.  466,  168  SW  887. 

N.  Y. — Eaton  v.  Aspinwall,  19  N.  Y. 
119;  Abbott  v.  Aspinwall,  26  Barb. 
202. 

See  supra  (  156. 

66.  Owensboro  Wagon  Co.  v.  Bliss, 
182  Ala.  263,  81  S  81,  90  AmSR  907. 

66.  See  infra  this  section  text  and 
note  70. 

67.  Continental  Trust  Co.  v.  To- 
ledo, etc.,  R.  Co.,  82  Fed.  642  [mod  on 


other  grounds  95  Fed.  497,  36  CCA 
155];  Bond  v.  Scott  Lumber  Co.,  128 
La.  878,  66  S  468;  American  Salt  Co. 
▼.  Heldenheimer,  80  Tex.  344,  15  SW 
1038,  26  AmSR  748;  The  Oriental  v. 
Barclay,  16  Tex.  Civ.  A.  193.  41  SW 
117  [rev  on  other  grounds  93  Tex. 
425,  55  SW  1111]. 

68.  Conley  v.  Daughters  of  Re- 
public (Tex.  Civ.  A.)  151  SW  877. 

68.  Myott  V.  Greer,  204  Mass.  889. 
90  NE  895  (where  a  director  was  a. 
minor);  Delaware,  etc.,  Canal  Co.  v. 
Pennsylvania  Coal  Co.,  21  Pa.  181. 

00.  Vallejo,  etc.,  R.  C!d.  v.  Reed 
Orchard  Co.,  169  Cal.  646,  147  P  238. 

61k  Owensboro  Wagon  Co.  v. 
Bliss,  182  Ala.  258,  31  8  81,  90  AmSR 
907. 

63,  Owensboro  Wagon  Co.  v. 
Bliss,  132  Ala.  263,  81  S  81,  90  AmSR 
907. 

63.  Owensboro  Wagon  Co.  v. 
Bliss,  132  Ala.  258,  81  S  81,  90  AmSR 
907. 

64.  In  re  Jackson  Bride,  etc.,  Co., 
189  Fed.  686. 

65.  Robinson  v.  Harris,  5  KyL 
928,  12  Ky.  Op.  684  (published  notice 
not  given  as  required  by  the 
statute);  Globe  Realty  Co.  v.  Whit- 
ney, 106  La.  257,  30  3^745  (required 
amount  of  stock  not'  subscribed); 
Rosengarten  v.  Mackle,  1  La.  A. 
(Orleans)  75  (to  same  effect);  John 
L.  Whiting,  etc.,  Co.  v.  Barton.  254 
Mass.  169,  90  NB  628.  See  supra 
11  225,  229;  and  cases  infra  this 
section. 

6&  XT.  S.— -Helsen  v.  Churchill. 
206  Fed.  868.  126  CCA  78:  Harrill  v. 
Davis.  168  Fed.  187,  94  OCA  47,  22 
LRANS  1153  [rev  7  Ind.  T.  162,  104 
SW    673,    15   AnnCas   1134]. 

Ark. — Gamett  v.  Richardson,  85 
Ark.  144. 

Cal.— Martin  v.  Diets,  102  Cal.  SS. 
86   P  368,   41   AmSR  151. 

Colo. — Jones    v.    Aspen    Hardware 


For  l*ter  ewMS,  davelopmuita  and  ohaufss  in  the  law  see  cumulative  Annotations,  aame. title,  page  and  note  number. 
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the  certificate  with  the  secretary  of  state,  where 
this  is  expressly  made  a  condition  precedent  by 
the  statote,  although  such  certificate  is  filed  in  the, 
county  clerk's  office;"  where  the  certificate  or 
articles  filed  are  fatally  defective  on  their  face  by 
reason  of  not  conforming  even  colorably  to  the 
essential  requirements  of  the  statute  ;*'  where  there 
has  been  an  entire  failure  to  publish  the  prelimi- 
nary notice  required  by  the  statute  as  a  condition 
precedent;"*  where  there  has  been  a  failure  to  pay 
the  incorporation  tax  or  fee,  if  such  payment  was 
expressly  made  a  condition  precedent;^"  or  failure 
to  snbscribe  or  pay  capital  stock  where  this  is  ex- 
pressly declared  a  condition  precedent  to  any  cor- 
porate existence." 

Consolidation.  Where  the  statutes  of  a  state  au- 
thorize the  consolidation  of  corporations  under  cer- 
tain conditions  or  circumstances,  a  consolidation  of 
aneh  companies  creates  a  de  facto  corporation,  even 
though  thb  constituent  companies  do  not  possess  the 
qnalifications  required  by  the  statutes  to  render  the 
eonsoUdated  company  a  corporation  de  jure,  and 
its  corporate  existence  can  be  questioned  on  that 
ground  only  by  the  state.*'  The  same  is  true  where 
there  is  a  law  authorizing  consolidation  and  the 
statutory  provisions  are  colorably  complied  with  in 
good  faith,  and  the  consolidated  corporation  exer- 


cises corporate  powers,  although  all  of  the  statu- 
tory requirements  are  not  complied  with." 

li  231]  g.  NonperfcHrmaiice  of  Oonditio&g  Stibsfr- 
anent  and  Forf eitare  of  Charter.**  We  have  already 
called  attention  to  the  distinction  between  express 
charter  or  statutory  provisions  which  must  be  com- 
plied with  as  a  condition  precedent  to  acquiring 
corporate  existence  and  provisions  which  are  in- 
tended merely  as  condit'ions  subsequent,  and  a  fail- 
ure to  perform  which  is  merely  ground  for  forfeit- 
ure of  corporate  existence;*'  and  to  the  latter  may 
be  added  the  implied  condition  subsequent  against 
the  nonuser  or  misuser  of  corporate  powers.'*- 
Unless  it  is  otherwise  expressly  provided  by  statufe, 
which  is  not  often  the  case,  the  well  settled  rule  is 
that  a  corporation  does  not  cease  to  be  one  de  facto,  > 
because  of  a  failure  to  perform  or  breach  of  such 
conditions.  In  other  words,  the  legality  of  the 
existence  of  a  corporation  or  its  right  to  exercise 
corporate  powers  cannot  be  questioned  collaterally, 
either  by  private  individuals,  by  the  association 
itself,  or  by  the  state,  on  the  ground  that  it  has  for- 
feited its  charter,  either  by  breach  of  an  express 
condition  subsequent  or  by  nonuser  or  misuser  of 
its  corporate  powers,  unless  such  forfeiture  has 
been  adjudged  and  enforced  in  a  direct  proceeding 
by  the  state  for  that  puiposevJ*    This  is  true  even 


Co..  21  Colo.  263,  40  P  4'67,  52  AmSR 
230.  29  LRA  14S. 

III.— Blgelow  V.  Gregory,  T(  111. 
1J7. 

Iowa. — Marshall  v.  Harrts,  55 
Iowa  182.   7  NW  609. 

Kan. — ^McLennan  v.  Hopkins,  2 
Kan.  A.  260.  41  P  1061. 

Mass. — John  L.  Whiting,  etc.,  Co. 
V.  Barton.  204  Mass.  169,  90  NB  528; 
Utiey  V.  Union  Tool  Co..  11  Oray  139. 

Minn..'— Johnson  v.  Corser,  34  Minn. 
ass.  25  NW  799  (although  articles  of 
incorporation  were  signed). 

N«ibr. — Lusk  v.  Riggs,  70  Ncbr.  713, 
»7  NW  1033;  Abbott  v.  Omaha  Smelt- 
ing, etc.,  Co..  4  Nebr.  416. 

N.  T. — Stevens  v.  Eh>iscopel 
Cliurch  History  Co..  140  App.  Div. 
570.  125  NTS  £73  (although  a  certifi- 
cate of  incorporation  was  duly  exe- 
cuted); Card  v.  Moore,  68  App.  Div. 
317.  74  NTS  18  [aff  173  N.  Y.  698 
mem,  66  NE  1106  mem];  Childs  v. 
Smith.  &S  Barb.  46  [rev  on  other 
grounds  46   N.  Y.  34]. 

Pa. — New  York  Nat.  Exch.  Bank 
T.  Oowell,  177  Pa.  818,  S6  A  618; 
Guckert  v.  Hacke,  169  Fa.  303,  28  A 
2(9  (holding  the  associates  liable  as 
partners  wliere  the  certificate  of  in- 
corporation was  not  recorded  in  the 
office  of  the  county  recorder,  as  was 
required  by  statute  as  a  condition 
precedent). 

Tex. — De  Soto  Bank  v.  Reed.  60 
Tex.  Civ.  A.  102,  109  SW.  256. 

Vt.— Lawrie  v.  Sllsby,  TB  Vt.  240, 
St  A  1106,    104  AmSR  927. 

W.  Va. — Childs  V.  Kurd,  82  W.  Va. 
«.  9  SB  862. 

Wis. — Bergeron  v.  Hobbs,  96  Wis. 
<41.  71  NW  1056,  98  AmSR  95  (hold- 
ing that  there  was  no  corporation 
de  facto,  so  that  the  associates  were 
therefore  liable  as  partners,  where 
there  was  a  mere  recording  of  <he 
certncate  of  Incorporation,  etc.,  in 
the  ofTlce  of  the  register  of  deeds, 
without  any  intention  to  leave  the 
papers  with  him,  and  they  were  in 
fact  withdrawn  after  being  re- 
corded, as  this  was  not  a  "flling" 
thereof  within  the  meaning  of  a 
utatute  providing  that  upon  the  fll- 
ing  of  such  papers  in  said  office  the 
amoclatlon  should  have  all  the 
powers  of  a  corporation). 

But  compare  cases  supra  this  sec- 
tion notes  35-44. 

Vhra  oondtUoa  MAMaomt  only 
see  Infra  i   231.  \ 

67.  Perrlne  v.  Levin.  68  Misc.  827, 
12J  NYS  1007  (but  in  this  case  there 
were  also  other  defects).     But  com- 


pare  cases    to    the   contrary    supra, 
text  and  note  95. 

68.  Cal. — McCallion  v.  Hlbemla 
Sav..  etc.,  Soc..  70  Cai.  163,  12  P  114; 
Harris  v.  McGregor,  29  Cal.  124. 

D.  C— Washington  City  Fifth  Bap- 
tist Church  V.  Baltimore,  etc.,  R.  Co., 
16  D.  C.  48. 

Iowa. — Stivers  v.  <%rmichael,  83 
Iowa  769,  49  NW  883;  Heuer  v.  Car- 
mlchael,  82  Iowa  288,  74  NW  1034: 
Kaiser  v.  Lawrence  Sav.  Bank,  66 
Iowa  104,  8^NW  772,  <1  AmR  86. 

N.  T. — New  York  (jable  Co.  v.  New 
York,  104  N.  T.  1,  10  NE  332;  Valk 
v.  Crandall,  1  Sandf.  C%.  179  (where 
the  certificate  was  not  signed  by  the 
stockholders,  but  by  the  directors 
only). 

N.  C. — Klnston,  etc.,  R.  Co.  v. 
Stroud,  132  N.  C.  413,  42  SE  913 
(where  the  statute  required  articles 
of  association  of  a  railroad  company 
to  state  the  length  of-  its  road,  and 
provided  that  such  articles  should 
not  be  filed  and  recorded  until  at 
least  a  certain  amount  of  stock  for 
every  mile  of  proposed  road  should 
be  subscribed  and  a  certain  per  cent 
paid  thereon,  and  the  articles  of 
association  in  question  showed  on 
their  face  that  the  required  amount 
of  stock  had  not  been  subscribed  or 
the  required  per  cent  paid). 

Tenn. — Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  123,  28  SW  668, 
45.  AmSR  700,  26  LRA  609. 

6S,  Heinig  v.  Adams,  etc.,  Mfg. 
Co.,  81  Ky.  300,.  6  KyL  281;  Robin- 
son v.  Harris,  6  KyL  928,  12  Ky. 
Op.  634. 

TO.  Jones  v.  Aspen  Hardware  Co., 
21  Colo.  263,  40  P  457,  52  AmSR  220, 
29  LRA  143;  National  Shutter  Bar 
Co.  V.  Zimmerman,  110  Md.  313.  73 
A  19;  Maryland  Tube,  ■  etc..  Works  v. 
West  End  Impr.  Co.,  87  Md.  207,  36 
A  620,  39  LRA  810;  Slocum  v.  Provi- 
dence Steam,  etc.,  Co.,  10  R.  I.  112. 
Compare  supra  text  and  note  66. 
'  71.  Wechselberg  v.  Flour  City 
Nat.  Bank,  64  Fed.  90,  12  CCA  56, 
26  LRA  470. 

n.  Be  facto  eoBaoUdatloit  see 
Infra  XVII. 

73.  Be  faeto  oonaoUdatlon  see  in- 
fra XVII. 

74.  Xffaot  of  tlia  0*  faoto  ooiporate 
•zlstMio*  and  what  eoastttutea  col- 
lateral attaoks  see  supra  i  216 
et  seq. 

After  InOgmsnt  of  onatar  or  for- 
fattnrs  see  Infra   {   2313 


75.     See  supra  S9   97.   116. 

infra    XVII,    and    cases 


79.      See 


infra  this  section. 

Biaaolntloa  and  forfaltnT*  of  fkaau 
oUa*  gmttmMj  see  infra  XVII. 

77.  U.  S.— W.  L.  Wells  Co.  v.  Gas- 
tonia  Cotton  Mfg.  Co.,  198  U.  S.  177. 
25  S(7t  640,  49  L.  ed.  1003  [rev  128 
Fed.  369,  63  CCA  111  (rev  118  Fed. 
190)];  Connolly  v.  Union  Sewer  Pipe 
Co.,  184  U.  S.  540,  22  SCt  431,  46  L. 
ed.  679;  Dallas  County  v.  Huldekoper, 
154  U.  S.  654,  14  SCt  1190,  26  L.  ed. 
974;  Macon  Courtty  v.  Shores,  97  U. 
8.  272,  24  L.  ed.  889:  Mackall  v. 
Chesapeake,  etc..  Canal  Co.,  94  U.  S. 
308,  24  L.  ed.  161;  Smith  v.  Sheeley, 
12  Wall.  368,  20  L.  ed.  430;  U.  S. 
Bank  v.  Dandridge,  12  Wheat. 
64.  6  L.  ed.  652;  Kardo  Co.  v.  Adams, 
231  Fed.  960.  146  CCA  146;  Ryland  v. 
HoiUnger,  117  Fed.  216,  64  <5CA  248 
(under  Missouri  statute);  American 
Cable  R.  Co.  V.  New  York,  68  Fed. 
227  [rev  on  other  grounds  70  Fed. 
R53.  17  CXIA  467];  Taylor  v.  Holmes, 
14  Fed.  498  [aff  127  U.  S.  489,  8  SCt 
1192,  32  L.  ed.  179];  Kanawha  Coal 
Co.  V.  Kanawha,  etc.,  Coal  Co..  14 
F.  Cas.  No.  7,806,  7  Blatchf.  891; 
Stok«s  V.  Pindlay,  28  P.  Cas.  No. 
18.478,  4  McCraiT  205;  Wallamet 
Falls  Canal,  etc.,  (Jo.  v.  Kittridge.  29 
P.  Cas.  No.  17,105,  6  Sawy.  44. 

Ala. — Lehman  v.  Warner.  61  Ala. 
465;  Georgia  Importing,  etc.,  Co.  v. 
Locke,  60  Ala.  882;  Harris  v.  Nesblt, 
?A  Ala.  398;  Selma,  etc..  R.  Co.  v. 
Tipton,  5  Ala.  787,  39  AmD  844. 

Ark. — Searcy  v.  Yamell,  47  Ark. 
269;  1  SW  319;  Slackwell  v:  State  36 
Ark.  178;  West  v.  Carolina  L.  Ins. 
Co.,  81  Ark.  476;  Hammett  v.  Little 
Rock,  etc.,  R.  Co.,  20  Ark.  204. 

Cal. — San  Diego  Gas  Co.  v.  Frame, 
137  Cal.  441,  70  P  296;  Merrill  Lodge 
No.  299  1.  O.  G.  T.  v.  Ellsworth,  78 
Cal.  166,  20  P  399,  400.  2  LRA  841; 
Oakland  H.  Co.  v.  Oakland,  etc..  R. 
Co.,  46  Cal.  365^8  AmR  181;  Spring 
Valley  Water  Works  v.  San  Fran- 
cisco, 22  Cal.  434-  Mokelumne  Hill 
Canal,  etc.,  Co.  v.  Woodbury,  14  Cal. 
424.   73  AmD  668. 

Conn. — National  Pahquioque  Bank 
V.  Bethel  First  Nat.  Bank,  36  Conn. 
325;  Pearoe  v.  Olney,  20  Conn.  644; 
Kellogg  V.  Union  (:o.,  12  Conn.  7; 
Enfield  Toll  Bridge  Co.  v.  Connecti- 
cut River  Co.,  7  Conn.  48. 

D.  C. — Ohio  Nat.  Bank  v.  Central 
Constr.  Co..   17  App.  524. 

Ga. — Howard  v.  Long,  1>2  Ga.  789, 
83  SE  852;  Atlanta  v.  Gate  City  Gas 
Lipht  Co..  71  Ga.  106;  Young  v.  Har- 

Inf.— Terre   Haute.   ^tVPR^tiSilC 
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when  the  charter  or  statute  expressly  provides  that 
on  failure  of  the  corporation  to  perform  a  par- 
ticular condition  or  the  happening  of  any  other 
event  the  corporation  shall  bie  deemed  to  have  sur- 
rendered or  forfeited  its  charter,  that  it  shall  for- 


feit its  charter,  or  that  it  shall  be  dissolved,  etc.," 
unless  the  intention  is  clearly  expressed  that  the 
forfeiture  and  dissolution  shall  take  effect  ipso 
facto  and  without  any  proceeding  to  adjudge  and 
enforce  the  same.'* 


Robblns,  247  111.  376,  9S  NE!  388;  Lin- 
coln Park  Chapter  R.  A.  M.  v. 
Swatek,  204  IlL  228,  GS^NB  429  [aff 
105  111.  A.  6041;  Morrison  v.  Forman, 
177  111.  427,  63  NE  73;  Rose  Hill,  eto^ 
R.  Co.  V.  Peo.,  IIB  111.  133,  3  NE 
726;  Baker  t.  Backus,  32  111.  79;  Wil- 
liams V.  State  Bank,  6  111.  667;  Gil- 
mer Creamery  Assoa  v.  Quentin,  142 
111.  A.  448:  Henssler  v.  A.  G.  Wlese 
Drug  Co.,  133  111.  A.  639;  Spreyne  v. 
Garfleld  Lodge  No.  1  U.  S.  B.  S..  117 
lit    A.    268. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
CllfTord,  lis  Ind.  460,  15  NE  624; 
Barren  Creek  Dttohlne  Co.  v.  Beck, 
99  Ind.  247;  Losan  v.  Vernon,  etc.,  R. 
Co..  90  Ind.  652;  Thornburgh  v.  New- 
castle, etc.,  R.  Co.,  14  Ind.  499; 
Stoops  T.  Greensburgh,  etc.,  Plank- 
Road  Co.,  10  Ind.  47;Brookvllle,  etc.. 
Tump.  Co.  T.  McCarty,  8  Ind.  392,  66 
AmD  768;  John  v.  Farmers',  etc.. 
Bank.    2   Blackf,   367,   20   AmD   119. 

Ind.  T. — Western  Inv.  Co.  v.  Davis, 
7  Ind.  T.'162,  104  SW  673,  IS  AnnCas 
1134. 

Kan. — Root  v.  Wear,  98  Kan.  234, 
157  P  1181;  Murdock  T.  Lamb,  92 
Kan.  867.  142  P  961. 

Ky. — Portland,  etc..  Tump.  Co.  v. 
Bobb,  88  Ky.  226,  10  SW  794;  Jones 
V.  Tennessee  Bank,  8  B.  Mon.  122,  46 
AmD  540;  Galliopolis  Bank  v.  Trim- 
ble, 6  B.  Mon.  699;  Hughes  v.  Somer- 
set Bank,  5  Litt.  45. 

La. — Well  V.  Leopold  Weil  Bldg., 
etc.,  Co.,  126  La.  938,  63  S  66;  State 
V.  Fagan,  22  La.  Ann.  646. 

Me. — Penobscot  Boom  Corp.  ▼. 
Lamson,  16  Me.  -224,  83  AmD  666; 
Bear-Camp-River-Co.  v.  Woodman,  2 
Me.  404. 

Md. — Musgrave  v.  Morrison,  54  Md. 
161;  Lord  v.  Essex  Bldg.  Assoc.  No.  4, 
87  Md.  320;  Planters'  Bank  v.  Alex- 
andria Bank,  10  Gill  &  J.  346;  Chesa^ 
peake,  etc..  Canal  Co.'  v.  Baltimore, 
etc.,  R.  Co.,  4  Gill  &  J.  1,  121;  Hamil- 
ton V.  Annopolis,  etc.,  R.  Co.,  1  Md. 
Ch.  107. 

Mass. — Brlggs  V.  Cape  Cod  Ship 
Canal  Co.,  137  Mass.  71;  Qulncy  Canal 
V.  Newcomb,  7  Mete  276,  39  AmD 
778;  Narragansett  Bank  T.  Atlantic 
Silk  Co.,  3  Mete.  282;  Com.  v.  Wor- 
cester Turnp.  Corp.  3  Pick.  327;  Lit- 
tle V.  Obrlen,  9  Mass.  423;  Com,  v.' 
Union  F.  &  M.  Ins.  Co..  6  Mass.  230, 
4  AmD  50. 

Mich. — Newoorab-Bndloott  Co.  v. 
Pee,  167  Mich.  674.  133  NW  640; 
International  Harvester  Co.  v.  Baton 
Cir.,  Judge,  163  MI<»».  56,  67.  127  NW 
696,'  30  LRANS  580,  AnnCasl912A 
1022  [quot  Cyc];  Toledo,  etc,  R.  Co. 
v.  Johnson,  49  Mich.  148,  13  NW  492; 
Grand  Rapids  Bridge  Co.  v.  Prange, 
36  Mich.  400,  24  AmR  686;  Swart- 
wout  V.  Michigan  Air  Line  Co.,  24 
Mich.  389;  Montgomery  v.  Merrill,  18 
Mich.  338.  , 

Minn. — In  re  Shakopee  Mfg.  Co.,  87 
Minn.  91,  33  NW  219. 

Miss. — ^Dorr  v.  Yasoo-Mlssissippi 
Delta  Levee  Comrs.  Bd.,  28  S  938; 
Fargason  v.  Oxford  Mercantile  Co., 
78  Miss.  66,  27  S  877;  Bohannon  v. 
Blnns,  31  Miss.  365;  Grand  Gulf  Bank 
V.  Archer,  16  Miss.  151;  Bay  less  V. 
Orne,  Freetti.  161. 

Mo. — Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  Hill  v.  Rich 
Hill  Coal  Min.  Co.,  119  Mo.  9,  24  SW 
223;  Granby  Mln.,  etc.,  Co.  v.  Rich- 
ards, 95  Mo.  106,  8  SW  246;  Smith  v. 
Clarlt  County,  64  Mo.  58;  State  Bank 
V.  Snelllng,  36  Mo.  190;  O'Kell  v. 
Chama  Valley  Lands,  etc.,  Co.  181 
Mo.  A.  466,  168  SW  887;  Elliott  v. 
Sullivan,  156  Mo.  A.  496.  137  SW  287. 

N.  H. — Sewall's  Falls  Bridge  v. 
Flsk,  23  N.  H.  171;  State  v.  Fourth 
New  Hampshire  Tump.  Road,  15  N. 
H.  162,  41  AmD  690;  Peirce  v. 
Somersworth,   10  N.  H.  389. 

N.    J. — Vanneman  v.  Toung,    62   N. 


J.  L,  403,  20  A  63;  New  Jersey  South- 
em  R.   Co.   V.  Long  Branch  Comrs., 

39  N.  J.  L.  28;  State  v.  Patterson, 
etc.,  Turnp.  Co.,  21  N.  J.  L.  9;  Bliza- 
bethtown  Gas-Light  Co.  v.  Green,  46 
N.  J.  Eq.  118,  18  A  844  [aff  49  N.  J. 
Eq.  329,  24  A  560];  Jersey  City  Gas- 
Light  Co.  v.  Consumers  Gas  Co.,  40 
N.  J..  Eq.   427,  2  A  922. 

N.  T. — U.  S.  Vinegar  Co.  v.  Foeh- 
renbach,  148  N.  T.  58,  42  NE  403; 
Demarest  v.  Flackl  128  N.  T.  205,  28 
NE  646.  IS  LRA  854;  In  re  Brooklyn 
El.  R.  Co.,  125  N.  T.  434,  26  NE  474; 
Welch  v.  Importers',  etc,  Nat.  Bank, 
122  N.  Y.  177,  25  NE  269;  Day  v. 
Ogdensburgh,  etc.,  R.  Co..  107  N.  T. 
129.  13  NE  765;  In  re  Kings  County 
El.  R.  Co.,  106  N.  T.  97,  13  NE  18; 
Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  N.  T.  624;  In  re  Brook- 
lyn, etc,  R.  Co.,  75  N.  Y.  315:  In  re 
New  York  El.  R.  Co.,  70  N.  Y.  327; 
Merrick  v.  Van  Santvoord,  34  N.  T. 
208;  Eaton  v.  Aapinwall,  19  N.  Y.  119; 
Eastern  Plank  Road  Co.  v.  Vaughan. 
14  N.  Y.  546;  Boyer  v.  Little  Falls,  5 
App.  Dlv.  1,  38  NYS  1114;  Port  Jef- 
ferson Bank  v.  Darling,  91  Hun  236, 
36  NYS  158;  Ormsby  v.  Vermont  Cop- 
per»  Min,  Co.,  65  Barb.  860  [rev  on 
other  grounds  56  N.  Y.  6281;  Towar 
V.  Hale,  46  Barb.  361;  Brooklyn  Cent. 
R.  Co.  V.  Brooklyn  Cl^  R.  Co.,  32 
Barb.  358;  Mechanics'  Bldg.  Assoc,  v. 
Stevens,  12  N.  Y.  Super.  676;  Mueh- 
lenbeck  v.  Babylon,  etc.,  R.  Co.,  26 
Misc.  136,  66  NYS  1023;  Matter  of 
Arden,  4  NYS  177,  1  Conn.  Surr. 
159;  Matter  of  Reformed  Presb. 
Church,  7'  HowPr  476;  McFarlan  v. 
Triton  Ins.  Co.,  4  Den.  392;  Peo.  v. 
Manhattan  Co.,  9  Wend.  351;  Niagara 
Bank  v.  Johnson,  8  Wend.  646;  Ver- 
non Soc.  V.  Hills,  6'  Cow.  23,  16  AmD 
429:  Mickels  v.  Rochester  City  Bank, 
11  Paike  118,  42  AmD  >03:  Slee  v. 
Bloom.  5  Johns.  Ch.  366  [rev  on  other 
grounds  19  Johns.  466]. 

N.  C— Ashevllle  Dlv.  No.  16.  S.  of 
T.  V.  Aston,  92  N.  C.  578;  Buncombe 
Turfeplke  Co.  v.  McCarson,  18  N.  C. 
306. 

Oh. — Perun  Soc.  v.  Cleveland.  43 
Oh.  St.  481,  S  NE  857;  Johnson  v. 
Bentley,  18  Oh.  97;  Circlevllle  Bank 
V.  Renlck,  15  Oh.  322;  Mclntire  Poor 
School  V.  Zanesvllle  Canal,  etc.,  Co., 
9  Oh.  203.  U  AmD  436;  Webb  v. 
Moler,  8  Oh.  648;  FJnnell  v.  Burt,  2 
Handy  202,  12  Oh.  Pec.  (Reprint) 
403.  See  also  State  v.  Taylor,  26  Oh. 
St  279. 

Or. — Oregon  Cascade  R.  Co.  v. 
Bally,  3  Or.  164. 

Pa. — Curry  v.  Harmony  Electric 
Co.,  251  Pa.  S44,  96  A  822;  Olyphant 
Sewage-Drain.  Co.  v.  Olyphant,  196 
Pa.  563,  46  A  896;  Western  Pennsyl- 
vania R.  Co.'s  App.  104  Pa.  399; 
Hanover  Junction,  etc.,  R.  Co.,  v. 
Grubb,  82  Pa.  36-  Cleveland,  etc.,  R. 
Co.  V.  Speer,  56  Pa.  326.  94  AmD  84; 
Coll    V,    Pittsburgh    Fiemale    College, 

40  Pa.  439;  Dyer  v.  Walker,  40  Pa. 
157;  Murphy  v.  Schuylkill  County 
Farmers'  Bank.  20  Pa.  415;  Irvine  v. 
Lumbermen's  Bank,  2  Watts  &  S. 
190;  Lehigh  River  Bridge  Co.  v. 
Lehigh  Coal., etc.,  Co.,  4  Rawle  9,  26 
AmD  111;  Centre,  etc.,  Turnp.  Road 
Co.  V.  McConaby,  16  Serg.  &  R.  140; 
Chester  County  Gas  Co.  v.  Merlon, 
etc..  Gas,  etc.,  Co.,  16  Pa.  Dlst.  214; 
Tump.  Co.  V.  Jenklntown  Electric 
R.  Co.,  4  Pa.  Dist.  8:  Com.  v.  U.  S. 
Bank,  2  Ashm.  349;  Union  St.  R.  Co. 
V.  Hazleton,  etc.,  R.  Co.,  7  Kulp  313; 
Com  V.  Morris,  1  Phlla.  411. 

S.  C. — Sumter  Tobacco  Warehouse 
Co.  V.  Phoenix  Assur.  Co..  76  S.  C.  76, 
66  SE  664,  121  AmSR  941,  10  LRANS 
736,  11  AnnCas  780. 

Tenn. — Parker  v.  Bethel  Hotel  Co., 
96  Tenn.  252,  34  SW  209,  31  LRA  706; 
State  V.  Butler,  15  Lea  104;  East 
Tennessee   Iron   Mfg.   Co.   v.   Oaskell, 


2  Lea  742;  La  Grange,  etc,  R.  Co.  v. 
Ralney,  7  Coldw.  420. 

Tex. — Galveston,  etc,  R.  Co.  v. 
State,  81  Tex.  672,  17  SW  67;  Moseby 
V.  Burrow,  62  Tex.  396. 

Vt. — Connecticut,  etc.,  R.  Co.  v. 
Bailey,  24  Vt.  466,  68  AmD  181;  Man- 
chester Bank  V.  Allen.  11  Vt.  302. 

Va. — Dismal  Swamp  R.  Co.  v.  John 
L.  Roper  Lumber  Co..  114  Va.  637,  77 
SK  698,  AnnCasl914C  641;  Plxley  v. 
Roanoke  Nav.  Co.,  76  Va.  820;  Crump 
V.  U.  S.  Min.  Co.,  7  Gratt.  148  Va.) 
352,  66  AmD  116;  Banks  v.  Poltiaux, 

3  Rand.  (24  Va.)  136,  16  AmD  706. 
W.  Va.— Chllds  v.  Hurd.  32  W.  Va. 

66,  ^SE  362;  Greenbrier  Lumber  Co. 
V.  Ward,  30  W.  Va.  48,  8  SE  227; 
Moore  V.  Schoppert,  22  W.  Va.  282. 

Wis. — Stedman  v.  Berlin,  97  Wis. 
506,  78  NW  67;  Milwaukee  Electric 
R.,  etc.,  Co.  V.  Milwaukee^  95  Wis. 
39.  69  NW  794.  60  AmSR  81,  86  LRA 
45;  Atty.-Oen.  v.  Superior,  etc.  R. 
(3o.,  98  Wis.  604,  67  NW  1138;  Combes 
V.  Keyes,  89  Wis.  297,  62  NW  89,  46 
AmSR  889,  27  LRA  369;  Sleeper  v. 
Goodwin,  67  Wis.  677.  31  NW  335; 
Strong  V.  McCagg,  65  Wis.  624,  13 
NW  896;  Harrod  v.  Hamer,  32  Wis. 
162. 

Man. — Muldowan  v.  German  CTana. 
dian  Land  Co.,  19  Man.  667. 

See  also  supra  !!  97,  116;  infra 
i  281. 

[a]  TndlclaL  atotMiiaBta  of  ral* 
•B&  reuona  tlucefoc— (l)  "A  corpo- 
ration can  be  judicially  determined 
to  have  ceased  to  exist  only  in  a  suit 
to  which  the  Commonwealth  Is  a 
party.  The  act  of  incorporation  is  a 
contract  between  the  Commonwealth 
and  the  corporation;  whether  thecor- 

S oration  has  complied  with  the  con- 
Itlons  is  a  question  of  fact  to  be 
Judicially  determined.  The  Common- 
wealth may  waive  a  strict  compli- 
ance with  the  terms  of  the  act.  and 
may  elect  whether  it  will  insist  upon 
a  forfeiture,  if  there  has  been  a 
breach  of  condition."  Brlggs  v.  Cape 
Cod  Ship  Canal  Co.,  137  Mass.  71. 
72.  (2)  "A  corporation,  by  omitting 
to  perform  a  duty  Imposed  by  its 
charter  or  to  comply  with  its  pro- 
visions does  not  ipso  facto  lose  Its 
corporate  character  or  cease  to  be  a 
corporation,  but  simpl]^  exposes  Itself 
to  the  hazard  of  being  deprived  of 
its  corporate  character  and  fran- 
chises by  the  Judgment  of  the  court 
In  an  action  Instituted  for  that  pur- 
pose by  the  attorney-general." 
Brooklyn  Steam  Transit  Co.  v.  Brook- 
lyn, 78  N.  Y.  624,  529.  (3)  "In  cases 
almost  innumerable,  it  has  been  de- 
cided that  the  forfeiture  of  a  cor- 
porate franchise  cannot  be  collat- 
erally taken  advantage  of  In  a  pri- 
vate action.  The  doctrine  is  as  old 
as  the  year  books,  and  at  this  late 
day  one  would  scarcely  be  listened  to 
who  should  venture  to  question  it." 
Grand  Rapids  Bridge  Co.  v.  Prange. 
36  Mich.  400,  403,  24  AmR  586. 

7a  U.  S. — ^Wallamet  Falls  Canal, 
etc.,  Co.  V.  Klttrldge,  2g  F.  Caa.  No. 
17,106,  5  Sawy.  44. 

Cal. — Oakland  R.   Co.   v.   Oaklaitd.  ' 
etc.,  R.  Co.,  45  Cal.  365,  13  AmR  181. 

Md. — ^Musgrave  v.  Morrison,  51 
Md.  161. 

Mass. — Brlggs  v.  Cape  Cod  Ship 
Canal  Co.,  137  Mass.  71. 

N.  H. — Sewall's  Falls  '  Bridge  v. 
Flsk,  23  N.  H.  171. 

N.  Y. — ^Day  v.  Ogdensburgh,  etc. 
R.  Co.,  107  N.  Y.  129,  18  NE  766: 
Kincaid  v.  Dwlnelle,  69  N.  Y.  548; 
Mickles  V.  Rochester  City  Bank.  11 
iPaige  118,  42  AmD  103. 

Vt. — Manchester  Bank  v.  Allen,  ii 
Vt.  302. 

W.  Va. — Greenbrier  Lumber  Co.  v. 
Ward,  30  W.  Va,  48,  3  SB  227. 

See  infra  XVII. 

79.    North     Missouri     R.     Oo.      v. 
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AppMeationa  of  rnle.  The  mle  has  been  applied, 
for  example,  to  a  failure  to  file  or  to  make  a  par- 
ticular statement,  certificate,  or  report  required  to 
be  filed  after  incorpora^tion  and  not  as  a  condition 
pre<!edent  to  aeqoiring  corporate  existence;"  fail- 
UD:  to  file  a  copy  of  the  by-laws,  a  list  of  the  sub- 
srrilwrs  or  stockholders,  and  a  statement  of  the 
aniunnt  of  stock  subscribed;"  failure  to  commence 
buainess  within  a  prescribed  time,**  or  in  the  case 
of  a  railroad  company,  gas  or  water  company,  or 
other  quasi  public  corporation,  to  commence  or 
complete  its  road  or  works  or  a  certain  part  thereof 
within  a  prescribed  time;*^  failure  to  organize 
within  a  certain  time  after  incorporation,  and  to 
hare  paid  up  the  minimum  amount  of  capital  stock 
prescribed  as  a  condition  of  the  right  to  commence 
business  and  exercise  the  ccJrporate  powers;"  fail- 
ure to  have  the  capital  stock  or  a  prescribed  mini- 
mum thereof  paid  in  within  &  certain  time  or  before 
commencing  business  or  to  file  an  affidavit  thereof;^ 
failure'  to  elect  and  have  a  certain  number  of  di- 
rectors;" failure  to  pay  a  sum  of  money  to  the 


state  or  to  a  manieipality  after  ineoiporation;*' 
failure  to  pay  an  annual  license  tax,  even  though 
the  statute  declares  that  if  such  tax  is  not  paid 
before  a  certain  date  the  corporation  shall  forfeit 
its  charter,  and  makes  it  the  duty  of  the  auditor 
of  the  state  to  publish  a  list  of  delinquent  corpora* 
tions  and  although  such  a  list  has  been  published 
and  includes  the  corporation  in  question.*^  And 
the  rule  applies  generally  whenever  the  legal  exist- 
ence of  a  corporation  is  collaterally  attacked  on  the 
ground  that  it  has  forfeited  its  charter  or  franchise 
by  nonuser  or  misuser." 

JnriBdiction  of  federal  courts.  ,  Where  a  corpora- 
tion has  so  far  complied  with  the  law  as  to  acquire 
a  legal  corporate  existence,  its  failure  to  perform  a 
condition  subsequent,  so  that  its  charter  may  be 
forfeited  in  a  direct  proceeding  by  the  state,  does 
not  prevent  it  from  suing  and  being  sued  in  the 
federal  courts  'on  the  g^und  of  diversity  of  citi- 
zenship.*" 

Oaacellation  of  charter  by  offtcer.  The  unauthor- 
ized  cancellation    or  attempted   cancellation   of  a 


Winkler.  33  Mo.  35.4;  Christian  Univ. 
V.  Jordan.  29  Mo.  68;  Brooklyn  Steam 
Transit  Co.  v.  Brooklyn.  78  N.  Y. 
334;  In  re  Brooklyn,  etc.,  R.  Co.,  72 
.V  T.  245.     See  Idfra  XVII. 

80.  U.  S. — Stokes  V.  PIndlay,  23 
F.  Cas.  No.  18,378.  4  McCrary  206. 

Kan. — Root  v.  Wear.  98  Kan.  234, 
137  P  1181;  Murdock  v.  Lamb,  92 
Kan.  857,  142  P  961. 

Mich. — Newcomb-Endlcott  Co.  v. 
Fee.  167  Mich.  574.  133  NW  640. 

Minn. — In  re  Shakopee  Mfg.  Co., 
J7  Minn.  91,  33  NW  219. 

Mo. — Granby  Mln.,  etc.,  Co.  v. 
Richards.  95  Mo.  106,  8  SW  246. 

N.  J. — ^Vanneman  v.  YoUng,  62 
N.  J.  L.  403.  20  A  58. 

N.  T. — LeonardsvUle  Bank  v.  Wil- 
lard,  26  N.  Y.  574. 

Wis. — Harrod  v.  Hamer,  .32  Wis. 
1(2. 

See  also  supra  |  416. 

81,  Rose  Hill,  etc.,  R.  Co.  v.  Peo., 
US  111.  133,   S  NE  726. 

83.  American  Cable  R.  Co.  y.  New 
Tork,  68  Fed.  227  [rev  on  other 
grounds  70  Fed.  863,  17  CCA  467]. 

83.  Morrison  v.  Furman,  177  111. 
427,  53  NE  73 ;  State  v.  Fagran.  22  La. 
Ann.  54S:  Toledo,  etc.,  R.  Co,  v.  John- 
son. 49  Mich.  148,  13  NW  492.  See 
also  supra  {    115. 

84.  Lehman  v.  Warner,  61  Ala. 
439;  Muldowan  v.  Germaa  Canadian 
liand  Co.,  19  Man.  667.  See  also 
mpra  }i  154-166. 

86,  U.  S. — W.  L.  Wells  Co.  V.  Caa- 
tonla  Cotton  Mfg.  Co.,  198  U.  S.  177. 
23  set  640.  49  L.  ed.  1003  [rev  128 
Fed.  369,  63  CCA  lit  (rev  118  Fed. 
ISO)]. 

Ga. — Howard  v.  Longr,  142  Ga.  789, 
S>  SB  852;  Bums  v.  Beck,  83  Qa. 
471.  10  SE   121. 

Kan. — Murdock  v.  Lamb,  98  Kan. 
»57.  142  P  961. 

Md. — Musgraye  v.  Morrison,  64  Md. 
181. 

Kiss. — Farrason  v.  Oxford  Mer- 
cantile Co.,  78  Miss  66,  27  S  877. 

Mo.— O'Kell  v.  Chama  Valley 
Unds.  etc..  Co.,  181  Mo.  A.  466,  168 
SW  887. 

See  also  supra  it  164-156. 

861  Fargason  v.  Oxford  Mercan- 
Ule  Co..   78  Miss.   66,  27  S  877. 

87.  Elisabethtown  Gas-Llght  Co. 
V.  Green.  46  N.  J.  Eq.  118,  18  A  844 
Ian  49  N.  J.  Ea-  329,  24  A  660]. 
_«8.  Greenbrier  Lumber  Co.  y. 
Ward.  30  W.  Va.  43,  3  SB  227.  See 
Infra  XVIL 

8».  U.  S. — Connally  v.  Union 
Sewer  Pipe  Co..  184  U.  S.-  640.  22  SCt 
431.  46  L.  ed.  679;  Macon  County  v. 
Sliores,  97  U.  S.  272,  24  L.  ed.  889; 
American  Cable  R.-  Op.  v.  New  York, 
<8  Fed.  227  Crev  ocl  other  grounds 
■  O  Fed.  853,  17  OCA'467];  Southern 
Pac.  R.   Co.    V.   Orton,   32  Fed.   467; 


Taylor  y.  Holmes,  14  Fed.  489  [aff 
127  U.  S.  489,  8  SCt  1192.  32  L  ed. 
179];  Vermont  v.  Society  for  Propa- 
gation, etc,  28  F.  Cas.  No.  16,919,  1 
Paine   662. 

Ark. — Blackwell  v.  State,  36  Ark. 
178;  West  v.  Carolina  L.  Ins.  Co.,  31 
Ark.  476. 

Cal. — San  Diego  Gas  Co.  v.  Frame, 
137  Cal.  441,  70  P  296;  Merrill  Lodge 
No.  299.  I.  O.  G.  T.  v.  Ellsworth,  78 
Cal.    166,    20   P  399,  400,   2   LRA   841. 

Conn. — Pahquioque  Bank  v.  Bethel 
Bank,  36  Conn.  325,  4  AmR  80. 

Ga. — Atlanta  v.  Gate  City  Oas 
Light  Co.,   71  Ga.  106. 

111. — Terre  Haute,  .etc.,  R.  Co.  v. 
Robbins,  247  111.  37),  93  NE  398; 
Morrison  v.  Forman,  177  111.  427,  53 
NE  73;  Baker  v.  Backus,  32  III.  79'^ 
Rice  V.  Rock  Island,  etc..  R.  Co.,  21 
111.  93:  Williams  v.  State  Bank,  6 
III.  667;  Gilmer  Creamery  Assoc,  v. 
Quentin,  142  111.  A.  448;  Henssler  v. 
A.  Q.  Wlese  Drug  Co.,  133  111.  A. 
539. 

.  Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Clifford,  113  Ind.  460,  15  NE  524; 
Barren  Creek  Ditching  Co.  y.  Beck, 
99  Ind.  247;  Logan  v.  Vernon,  etc., 
R.  Co.,  90  Ind.  552;  State  v.  Wood- 
ward, 89  Ind.  110.  46  AmR  160; 
HartsvUle  Univ.  v.  Hamilton,  34  Ind. 
506;  State  v.  Vlncennes  Unlv^  6  Ind. 
77;  John  v.  Farmers',  etc..  Bank,  2 
Blackf.    367.    20  AmD  119. 

Ky. — Galliopolls  Bank  y.  Trimble, 
6  B.  Mon.  699;'  Hughes  v.  Somerset 
Bank,  5  Lltt.  45. 

La. — Weil  V.  Leopold  Well  BIdg,, 
etc.,  Co.,  126  La.  938,  63  S  66;  State 
y.  Citizens'  Sav.  Bank,  31  La.  Ann. 
836;  State  v.  Fagan,  22  La.  Ann.  646; 
State  y.  New  Orleans  Gas  Light, 
etc.,  Co.,  2  Rob.  629. 

Md. — Musgrave  v.  Morrison,  64 
Md.  161;  Planters'  Bank  v.  Alexan- 
dria Bank,  10  Gill  &  J.  346;  Chesa- 
peake, etc.  Canal  Co.  y.  Baltimore, 
etc.,  R.  Co.,  4  Gill  &  J.  1. 

Mass. — Proprietors  Merrimack  River 
Locks  &  Canals  v.  Nashua,  etc.,  R. 
Co..  104  Mass.  1.  8,  «  AmR  181; 
Heard  v.  Talbot,  7  Oray  113;  Com. 
v.  Worcester  Tump.  Corp.,  3  Pick. 
327. 

Mich. — ^International  Harvester  Co. 
V.  Eaton  Clr.  Judge,  163  Mich.  65, 
67.  127  NW  696,  30  LRANS  580, 
AnnCasl912A  1022  [quot  CycJ; 
Bridge  St.,  etc..  Co.  v.  Hogadone.  I'SO 
Mich.  638,  114  NW  917;  Toledo,  etc, 
R.  Co.  V.  Johnson,  49  Mich.  148,  13 
NW  492;  Grand  Rapids  Bridge  Co.  y. 
Prange,  35  Mich.  400,  24  AmR  686; 
Peo.  y.  Pontlac  Bank,  12  Mich.  527; 
CahlU  V.  Kalamazoo  Mut.  Ins.  Co.,  2 
Dougl.    124,    43   AmD  457. 

Miss. — Dorr  y,  Yazoo-Mlsslsslppt 
Delta  Levee  Comrs.  Bd.,  28  S  938; 
Bohannon    y.    Blnns,    31    Miss.    356; 


Coulter  y.  Robertson,  24  Miss.  278. 
826,  «?  AmD  168. 

Mo. — Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217.  108  SW  74;  Ohio,  etc., 
R.  Co.  V.  McPherson.  35  Mo.  IS,  86 
AmD  128;  Farmers'  Bank  y.  Garten. 
34  Mo.  119;  State  Bank  v.  Bredow, 
31  Mo.  623;  Elliott  v.  Sullivan,  166 
Mo.  A.  496,   137  SW  287. 

N.  J.— Elizabethtown  Gaslight  Co. 
V.  Green,  49  N.  J.  Eq.  329.  24  A  660 
faff  46  N.  J.  Eq.  118,  18  A  844]; 
Society  for  Establishing  Useful 
Manufactures  v.  Morris  Canal,  etc 
Co.,  1  N.  J.  Eq.  167,  21  AmD  41. 

N.  Y.— U.  S.  Vinegar  Co.  v.  Foeh- 
renbach,  148  N.  Y.  68,  24  NE  403; 
Day  V.  Ogdensburgh,  etc.,  R.  Co.,  lO'r 
N.  Y.  129,  113  NE  766;  New  York 
Cable  Co.  y.  New  York,  104  N.  Y.  1, 
10  NE  332;  Denlke  v.  New  York,  etc, 
Ume,  etc,  Co.,  80  N.  Y.  699;  In  re 
New  York  El.  R.  Co.,  70  N.  Y. 
327;  Merrick  v.  Van  Santvoord, 
34  N.  Y.  208;  Towar  v.  Hale, 
46  Barb.  361;  Doyle  v.  Peer- 
less Petroleum  Co.,  44  Barb.  234; 
Brooklyn  Cent.  R.  Co.  v.  Brooklyn 
City  R.  Co.,  32  Barb.  368;  All  Saints 
Church  y.  Lovett,  1  N.  Y.  Super. 
191;^McFarlan  v.   Triton   Ins.    Co.,    4 

gen.    392;    Vernon    Soc    y.    Hills,    6 
ow.  28,  16  AmD  429;  Slee  v.  Bloom, 
6     Johns.     Ch.     366     [rev     on     other 

grounds  19  Johns.  456,  10  AmD  273]; 
arclay  v.  Talman,  4  Edw.  123  [aff 
<  ChSent.  56,  4  Edw.  1311. 

N.  C— Aahevllle  Dly.  No.  16  y. 
Aston,  92  N.  C.  678.* 

Oh. — Clrclevllle  Bank  y.  Renlck,  IS 
Oh.  322;  Finnell  v.  Burt,  2  Handy 
202,   12  Oh.   Dec   (Reprint)   403. 

Or. — Oregon,  Cascade  R.  Co.  v. 
Bally,  3  Or.  164. 

Pa. — Olyphant  Sewage-Drain,  Co. 
V.  Olyphant,  196  Pa.  553,  46  A  896; 
Western  Pennsylvania  R.  Co.'s  App., 
104  Pa  399;  Coll  v.  Pittsburgh 
Female  College,  40  Ptu  439;  Lehigh 
River  Bridge  v.  Lehigh  Coal,  etc., 
Co..  4  Rawle  9,  26  AmD  111. 

Tenn. — State  v.  Butler,  1«  Lea  104. 

Tex. — Moseby  v.  Burrow,  62  Tex. 
396. 

Vt. — Manchester  Bank  v.  Allen,  11 
Vt.  302. 

Va. — Dismal  Swamp  R.  Co.  v.  John 
L.  Roper  Lumber  Co.,  114  Va.  537. 
77  SE  698,  AnnCasl914C  641;  Plxley 
V.  Roanoke  NaT.  Co..  76  Va.  320. 

W.  Va. — Greenbrier  Lumber  Co.  y. 
Ward,  30  W.  Va.  43,  3  SB  227. 

Wis. — Milwaukee  Electric  R.,  etc., 
Co.  V.  Milwaukee,  95  Wis.  39,  69  NW 
794,  60  AmSR  81,  36  LRA  46. 

And  see  other  cases  supra  this 
section. 

80.  W.  L.  Wells  Co.  Ti  Oastonla 
Cotton  Mf?.  Co.,  198  U.  8.  177,  25 
SCt  640,  49  L.  ed.  1003  (rev  128  Fed. 
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charter  by  the  secretary  of  state  does  not  prevent 
the  corporation  from  being  one  de  facto,  nor  affect 
its  capacity  to  sue.*^ 

[i  232]  h.  Expiration  or  Bep«al  of  Charter.  Al- 
though there  are  some  decisions  to  the  contrary  on 
the  ground  that  there  is  still  su£Bcient  color  of 
authority  for  a  de  facto  corporate  existence,"'  the 
weight  of  authority  is  to  the  effect  that  a  corpora- 
tion is  dissolved  ipso  facto,  in  the  absence  of  pro- 
vision to  the  contrary,  on  expiration  of  the  period 
of  its  existence  fixed  by  its  charter  or  by  general 
law,  as  the  case  may  be,  or  on  repeal  of  its  charter," 
and  that,  since  there  is  no  longer  any  law  under 
which  it  can  legally  exist,"  it  cannot  acquire  the 
status  of  a  corporation  de  facto  after  expiration 
of  such  period,  or  after  such  repeal,  by  continuing 
to  exercise  corporate  powers;  and  its  corporate  ex- 
istence after  such  period  may  be  questioned  by  any 
one,  and  collaterally,  as  well  as  directly,**  unless 
th^re  is  color  of  authority  for  continued  existence, 
as  by  reason  of  an  act  apparently  extending  its 
charter,**  or  unless  there  are  elements  of  an 
estoppel." 

[i  233]  L  Judgment  of  Ouster  or  Forfeitoie  in 
Proceedings  by  State.  Although  a  corporation  has 
a  de  facto  existence,'  the  legality  of  which  cannot 
be  attacked  collaterally,  notwithstanding  the  fact 
that  its  charter  is  liable  to  forfeiture  in  a  proceed- 
ing by  the  state  for  defects  or  irregularities  in  its 


incorporation  preventing  it  from  being  a  corpora- 
tion de  jnre,  or  for  breach  of  condition  subsequent 
or  nonuser  or  misuser  of  its 'corporate  powers,™  the 
rule  does  not  apply  after  a  forfeiture  has  been 
judicially  determined  and  adjudged  in  such  a  pro- 
ceeding, but  after  such  adjudication  the  corporation 
is  absolutely  dead  and  incapable  of  any  act,  and  its 
existence  may  be  attacked  collaterally,*'*  unless  there 
is  a  saving  provision  in  the  judgment  or  decree  of 
forfeiture,  or  in  some  statute.  But  the  fact  that 
a  corporation  has  been  dissolved  by  quo  warranto 
proceedings  does  not  alter  its  previous  status  as  a 
corporation  de  facto,  and  ilk  prior  acts  have  such 
incidents  as  belong  to  the  acts  of  a  corporation 
de  facto.* 

[i  234]  T>.  Estoppel  to  Deny  Corporate  Exist- 
ence— 1.  In  General  Although  as  against  the  state, 
a  corporation  cannot  be  created  by  the  mere  agree- 
ment, admission,  assent,  or  other  aot  or  dmission 
of  private  persons,  yet,  as  between  themselves  and 
for  the  purposes  of  their  own  private  litigations 
and  contestations,  they  may,  by  their  agrrcements, 
their  admissions,  or  their  conduct,  estop  themselves 
from  denying  the  fact  of  "the  existence  of  the  cor- 
poration so  that  for  the  purpose  of  such  private 
litigations  the  body  claiming  to  be  a  corporation 
may  become  such  to  all  intents  and  purposes  as 
much  as  though  it  were  a  corporation  de  jure.*    And 


369,  63  CCA  111  (rev  118  Fed.  190)]. 
See  generally  Federal   Courts. 

81.  Hennsler  v.  A.  O.  Wlese  Drug 
Co..   133   111.  A.  539. 

82,  Brady  v.  Delawtire  Mut.  L. 
Ins.  Co.,  2  Del.  237.  46  A  345;  Bush- 
nell  V.  Consolidated  Ice  Mach.  Co., 
13S  111.  67,  27  NE  696;  Miller  v. 
Newburg  Orrel  Coal  Co.,  31  W.  Va. 
836.    8  SE  600,    13  AmSR  90S. 

S3.     See  Infra  XVII. 

84.     See-  supra   i   224. 

88.  Ark. — ^Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90,  186  SW  622. 

Ga. — Venable  v.  Southern  Qranlte 
Co.,  136  Ga.  608,  610,  69  SB  822,  32 
L.RANS  446  [quot  Cyc]. 

Ind. — Clark  T.  American  Cannel 
Coal  Co.,  166  Ind.  213.  73  NE  1083. 
112  AraSR  217;  Wilson  v.  TessiA,  12 
Ind.  286;  Brookville,  etc,  Turnp.  Co. 
V.  McCarty,  8  Ind.  392,  66  AmD  768; 
Morgan  v.  Lawrenceburgh  Ins.  Co., 
3    Ind.    286. 

Kan. — Marysvllle  Inv_Co.  v.  Mun- 
son,  44  Kan.  491.  24  P  977;  Krutz  v. 
Paola  Town  Co.,  20  Kan.  397. 

Ky. — Galliopolls  Bank  v.  Trimble, 
6  B.  Mon.  699. 

Mo. — Meramec  Spring  Park  Co.  v. 
Gibson.  268  Mo.  394,  188  SW  179: 
Bradley  v.  Reppell,  133  Mo.  546,  32 
SW  646,  34  SW  841,  64  AmSR  685 
[overr  dictum  in  St.  Louis  Gas- 
Llght  Co.  V.  St.  l.ouls,  11  Mo.  A.  66 
(ail  84  Mo.  202)]. 

N.  T.— Studges  v.  Vanderbilt,  78 
N.  Y.  384.  Compare  Wilson  v. 
Brown,  175  NTS  688  (holding  that 
de  facto  existence  might  continue 
after  expiration   of  charter). 

N.  C— Asheville  Div.  No.  15  v. 
Aston,  92  N.  C.  678;  Dobson  v.  Simon- 
ton,  86  N.  C.  492.  . 

Pa. — Com.  V.  East  Brady  Caloric 
Co.,   41   Pa.  Co.   262. 

Tenn. — La  Grange,  etc.,  R.  Co.  v. 
Rainey,  7  Coidw.  420;  White  v. 
Campbell,  5   Humphr.   38. 

Va. — Supreme  Lodge  K.  P.  v.  Wel- 
ler,  93  Va.  605.  25  SE  891. 

See  also  Grand  Rapids  Bridge  Co. 
V.  Prange,  35  Mich.  400,  24  AmR  686; 
and  see   infra  XVII.- 

[a]  moBtratlona. — (1)  After  a 
corporation'.^  period  of  existence  has 
expired  it  ceases  to  be  a  corporation 
de  facto  and  cannot  execute  a  valid 


conveyance,  and  one  claiming  by 
adverse  possession,  and  not  being 
party  or  privy  to  such  deed,  may 
question  its  validity  as  a  link  in 
plaintifr's  chain  of  title,  in  an  action 
of  ejectment,  by  showing  by  the  law 
that  gave  the '  corporation  existence 
that  it  was  at  the  time  of  making 
the  deed  incapable  of  executing  a 
valid  conveyance.  Bradley  v.  Rep- 
pell. 133  Mo.  546,  32  SW  645.  34  SW 
841,  54  AmSR  685.  (2)  A  note  and 
deed  made  to  a  corporation  after  its 
charter  has  expired  by  limitation  are 
nullities.  White  v.  Campbell,  6 
Humphr.  (Tenn.)  38.  (3)  And  a  cor- 
poration, after  the  expiration  of  the 
period  flxed  for  its  existence.  In  the 
law  under  which  it  was  organized, 
although  an  unconstitutional  law 
purports  to  extend  its  corporate  ex- 
istence, cannot  maintain  an  action 
a^inst  one  to  whom  it  has  made 
a  conveyance  to  enjoin  him  from 
interfering  with  rights  reserved  by 
the  deed.  Clark  v.  American  Can- 
nel Coal  Co..  166  Ind.  213,  78  NE 
1083,   112   AmSR   217. 

Se.  Campbell  v.  Perth  Amboy  Mut. 
Loan  Homestead,  etc.,  Assoc,  76  N. 
J.  Eq.  347,  74  A  144  {holding  that 
where  an  assignment  of  shares  in  a 
building  association  was  made  to  a 
bank  as  collateral  before  the  termi- 
nation of  the  charter  of  the  bank. 
and  It  continued  to  transact  business 
as  a  corporation  under  the  theory 
that  Its  charter  was  extended  by 
1  Gen.  St.  [1896]  p  972,  as  construed 
by  the  banking  and  insurance  depart- 
ment, the  assignment  should  not  be 
declared  invalid  because  of  a  sup- 
posed legal  nonexistence  of  the  cor- 
poration during  the  loans  secured  by 
the  assignment). 

Ta]  Dlatlaotloa  where  limitation 
Xm  la  oharter  or  artlolM. — Where  the 
law  of  incorporation  limits  the  exist- 
ence of  a  corporation  to  a  certain 
period,  there  cannot  be  such  a  thing 
as  a  de  facto  corporation  after  the 
time  limit;  but  otherwise  where  such 
law,  as  in  the  case  with  Kirby  Dig. 
H  837-846,  does  pot  prescribe  a 
limit,  and  this,  although  one  Is  speci- 
fied by  the  inporporators  In  their 
charter.  In  such  case  a  corporation 
Is  one  de  facto  where,  after  expira- 
tion of  its  charter,  its  stockholders 
preserve    its    corporate    organization 


and  continue  its  business  as  before. 
Arlington  Hotel  Co.  v.  Rector,  124 
Ark.  90,  186  SW  622.  But  see  Wil- 
son V.  Brown,  176  NYS  688  (hold- 
ing that  corporation  de  facto  migrht 
exist  after  charter  period  where 
statute  limitation  was  longer  than 
that  flxed  in  the  charter). 

87.  St.  Louis  Oas-Light  Co.  v.  St. 
Louis,  11  Mo.  A.  65  [aff  84  Mo.  202] 
(as  explained  In  Bradley  v.  Reppell, 
133  Mo.  646,  32  SW  646,  34  SW  841, 
64  AmSR  686).     See  Infra  S  274. 

se.     See  supra  H   206  et  seq,    231. 

88.  Smith  v.  Sheeley,  12  Wall.  (U. 
S.)  368,  20  L.  ed.  430;  New  York,  etc. 
R.  Co.  V.  Motil,  81  Conn,  466,  71  A 
663;  Clark  v.  American  Cannel  Coal 
Co.,  166  Ind.  213,  217,  73  NE  1088.  112 
AmSR  217. 

Jwigmmtt  of  ouster  m  oonnlnirt-y 
STldenoe  of  nonaxlBtanoe  of  ooxpora- 
tloB  see  supra  t  178. 

1.  New  York,  etc,  R.  Co.  v.  Motil, 
81  Conn.  466,  71  A  663;  Parnsworth 
V.  Drake,  11  Ind.  101;  Society  Perun 
V.  Cleveland,  43  Oh.  St.  481,  3  NE! 
367;  Rowland  v.  Meader  Furniture 
Co.,  38  Oh.  St.  269;  Goft  v.  Flesher. 
33  Oh."  St.  107;  American  Salt  Co.  v. 
Heidenheimer,  80  Tex.  344,  15  SW 
1038,  26  AmSR  743.  And  see  Albert 
v.  SUte,  66  Ind.  413. 

[a]  BSeot  of  JaOKBiaat^— A  judg- 
ment in  quo  warranto  proceedings 
that  a  corporation  has  no  legal  exist- 
ence, or  forfeiting  its  charter  for 
nonuser  or  misuser,  does  not  destroy 
such  property  rights  as  it  then  held 
as  a  corporation  de  facto.  The  effect 
of  such  adjudication,  in  the  absence 
of  other  provision,  is  to  transfer  the 
custody  of  the  property  of  the  sup- 
posed corporation  from  the  directom 
acting  as  such  for  a  corporation  de 
facto  to  the  directors  acting  as 
trustees  for  those  interested  in  suc- 
cession to  what  has  been  a  corpora- 
tion de  facto;  the  uses  for  which 
they  thereafter  held  it  being  to 
satisfy  any  indebtedness  of  the  sup- 
posed corporation,  and  to  transfer 
any  balance  to  the  stockholders  pro 
rata,  naturally  requiring  a  sale  of 
the  property.  New  York,  etc.,  R.  Co. 
v.  Motil,  81  Conn.  466,  71  A  563. 

2.  See  cases  cited  In  the  foUowiner 
sections. 

[a]  "The  term  *oorpo>atl<m  by  •». 
toppel'    Is    applied    where    a    person 


For  later  cases,  davatopments  and  ohanf  •■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  nots  number. 
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sneh  an  estoppel  may  arise  by  deed*  or  by  record^ 
In  some  jurisdictions,  as  we  shall  see,  the  doctrine  of 
estoppel  to  deny  corporate  existence  by  dealings  and 
recognition  is  limited  to  de  facto  corporations,  and 
in  many  cases  it  is  apparently  so  limited  by  the 
dicta;  bat  by  the  great  weight  of  authority  a  de 
facto  corporation  in  the  true  sense  of  the  term  is 
sot  necessary  to  the  operation  of  the  doctrine  of 
estoppel* 

[i  235]  2.  Estoppel  by  Dealing  with  or  Otherwise 
Secopiiziiig  Corporation — a.  General  Bnle.  In  the 
absence  of  fraud  and  subject  to  other  qualifications 
which  will  be  referred  to  hereinafter,*  it  may  be 
laid  down  as  the  general  rule  that  a  person  who  has 
contracted  or  otherwise  dealt  with  an  association  in 
such  a  way  as  to  recognize  and  in  effect  admit  its 


l^al  existence  as  a  corporate  body'  is  thereby' 
estopped  to  deny  its  cprporate  existence  in  any 
action  arising  out  of  or  involving  such  contract  or 
dealing,^  unless  its  existence  is  attacked  for  causes 
which  have  arisen  since  the  making  of  the  contract 
or  other  dealing  relied  on  as  an  estoppel." 

Foreign  corporations.  The  doctrine  of  estoppel 
to  deny  corporate  existence  applies  to  foreign  aa 
well  as  to  domestic  corporations.^" 

Amendment  of  charter.  The  doctrine  precludes 
one  who  contracts  with  a  corporation  as  such  in  a 
name  conferred  upon  it  by  an  amendment  of  its 
charter,  or  one  who  otherwise  recognizes  the  valid- 
ity of  the  amendment,  from  denying  its  acceptance 
of  the  amendment  or  its  compliance  with  the  pro- 
visions thereof." 


who  has  contracted  or  otherwise 
dealt  with  a  body  purporting  to  be  a 
corporation  is,  by  reason  of  having 
dealt  with  it  as  such,  estopped  from 
denying  Its  corporate  existence  or 
the  legality  of  Its  organization." 
Casou  V.  State,  16  Ga.  A.  820,  829,  86 
SE  S44. 

3.  See  infra  1  244  et  seq. 

4.  See  Infra   >   276. 

6.    See  Infra  |S  271-274.  y 

6.  Bffaot  of: 

Equitable  grounds  rendering  the  doc> 
trine  of  estoppel  Inapplicable  see 
infra  {  267. 

Fraud  see  infra  1   268. 

Organization   for  Illegal  purpose  see 
Infra  J  269. 
■MMsalty  fori 

Colorable  organisation  see  infra 
i  273. 

De  facto  corporate  existence  see  in- 
fra :  271. 

Law  under  which  corporation  might 
rightfully  exist  see  Infra  S  272. 

Recognition  of  con>orate  existence 
see  Infra  i  264. 

7.  ■acasBity  aiiA  miBcleiiicy  of  r»> 
eonlUon  of  ooiporat*  aslsteiioe  see 
Infra  {   264. 

a  U.  S. — D.  R.  Wilder  Mfg.  Co. 
T.  Corn  Products  Refining  Co.,  236  U. 
8.  1(5,  35  set  398,  69  L.  ed.  620,  Ann 
CaslSlSA  118  [aff  11  Ga.  A.  588.  75 
SE  918];  Andes  v.  Ely.  158  U.  S.  312, 
15  set  954,  89  L.  ed.  996;  Wallace  v. 
Uwmls,  97  U.  S.  146,  24  L.  ed.  895; 
In  re  Western  Bank,  etc.,  Co.,  163 
Ped.  718;  Rannels  v.  Rowe,  145  Fed. 
296,  74  CCA  376  [certiorari  den  207 
U.  S.  591,  28  set  257,  52  L..  ed.  355]; 
Old  Colony  Trust  Co.  v.  Wichita,  123 
Ped.  762  [mod  on  other  grounds  132 
Ped.  641,  66  CCA  19J;  Toledo,  etc., 
R.  Co.  V.  Continental  Trust  Co..  95 
Ped.  497,  36  CCA  155  [mod  82  Fed. 
«4:].  " 

Ala. — Decatur  First  Nat.  Bank  v. 
Henry.  159  Ala.  367,  49  S  97. 

Ark. — Wesco  Supply  Co.  v.  Smith, 
103  SW  6;  Kansas  City  Southern  R. 
Co.  V.  Hixon  McCllntock  Co.,  107  Ark. 
«8.  1S4  SW^  206,  208,  AnnCasl914C 
1247  [cit  Cyc);  Searcy  v.  Yarvell,  47 
Ark.  269,   1   SW^  319. 

Cal. — California  Fruit  Exch.  v. 
Buck.  163  Cal.  223,  124  P  824:  Cali- 
fornia Cured  Fruit  Assoc,  v.  Stelling, 
141  Cal.   713,    75    P   320. 

Colo. — Kelleher  v.  Denver  Music 
Co..  48  Colo.  212,  109  P  860;  Young  v. 
PUttner  Impl.  Co.,  41  Colo.  65,  91 
P  1109;  Callahan.v.  Chllcott  Ditch, 
JT  Colo.  331,  86  P  123;  Plummer  v. 
Stnihy-Estabrooke  Mercantile  Co.,  23 
Oplo.  190.  47  P  294;  Cripple  Creek 
Plrst  Congregational  Church  v. 
Grand  Rapids  School  Furniture  Co., 
U  Colo.  A.  46,  60  P  948;  Grande 
Ronde  Lumber  Co.  v.  Cotton,  12  Colo. 
A.  375,  55   P  610. 

,.Conn. — FJsh    v.    Smith,    73    Conn. 
J'7.  47  A   711,   84  AmSR  161. 
„D.  C. — Ohio  Nat   Bank  v.   Central 
Constr.  Co.,.  17  App.  B24. 
„na. — Booske   v.    Glilf   Ice   Co.,    24 
Pla.  550,  5  S  247. 

^  Ga. — Imboden  v.  Etowah,  etc..  Hy- 
draulic Hose  Min.  Co..  70  Ga.  86; 
BorrlB  V.   Farmers'   etc..   Bank,    (A.) 


a 


96  SE  450;  Cason  v.  State,  16  Ga. 
A.  820,  829,  86  SE  644;  Edenfield  v. 
Mlllen  Bank,  7  Ga.  A.  646,  67  SE  896: 
Orr  v.  ■^cLeay,  6  Ga.  A.  417,  66  SE 
164. 

Ida. — ^Henry  Gold  Min.  Co.  v.  Hen- 
v,  25  Ida.  833,  137  P  628;  Toledo 
omputlng  Scale  Co.  v.  Young,  16 
Ida.   187,  101   P  257,  256   [cit  Cyc]. 

111. — Lincoln  Park  Chapter  R.  A. 
M.  y.  Swatek.  204  111.  228,  63  NB  429 
ra«  106  111.  A.  6041;  Brown  v.  Me- 
lick,  186  111.  A.  3;  Eggert  v.  Cleve- 
land, 138  111.  A.  434;  Patterson  v. 
Northern  Trust  Co.,  132  111.  A.  208 
[afr  230  111.  334,  82  NE  837];  Bur- 
wash  V.  Ballou,  132  111.  A.  71  [aff  230 
111.  34,  82  NE  366,  16  LRANS  409]; 
Spreyne  v.  Garfield  Lodge  No.  1,  U. 
S.  B.  S.,  117  111.  A.  253;  Hlckox,  etc.. 
Pub.  Co.  T.  Dawes  Mfg.  Co.,  64  111. 
A  630. 

Ind. — ^Jennings  v.  Dark.  176  Ind. 
332,  92  NE  778;  Vater  v.  Lewis.  36 
Ind.   288,   10  AmR  29. 

Iowa: — Franklin  v.  Twogood,  18 
Iowa  615;  Code  i  1636;  and  cases 
Infra  {  236.  As  to  the  application  of 
this  section  see  Infra  i   236  note  18. 

Ky. — By  statute  a  person  trans- 
acting business  with  a  corporation 
organized  under  the  general  corpo- 
ration law  cannot  be  permitted  to 
rely  upon  want  of  legal  organization 
of  sucn  corporation  as  a  defense.  St. 
(1903)  S  568;  Faulkner  v.  Farmers' 
Produce,  etc.,  Co.,  170  Ky.  22,  185 
SW  151;  Yellow  Chief  Coal  Co.  v. 
Johnson,  166  Ky.  663,  179  SW  599; 
Hamburg-Bremen  F.  Ins.  Co.  v.  Ohio 
Valley  Dry  Goods  Co.,  160  Ky.  262, 
254,  169  SW  724,  AnnCasl9ieB  944 
[cit  Cyc]  (and  by  statute);  and 
cases  Infra  {  236. 

La. — Tulane  Impr.  Co.  ▼.  Chapman, 
129  La.  562.  56  S  509:  Well  v.  Leo- 
pold Well  Bldg.,  etc.,  CJo..  126  La.  938, 
955,  53  S  56  [cit  Cyc];  Blanc  v.  Ger- 
manla  Nat.  Bank,  114  La.  739,  741,  38 
S  637  [cit  Cyc];  Latlolals  v.  Citizens' 
Bank,  33  La.  Ann.  1444;  Pochelu  v. 
Kemper,  14  La.  Ann.  308,  74  AmD 
433;  Liverpool,  etc.,  F.,  etc.,  Ins.  Co. 
v.  Hunt,  11  La.  Ann.  S23. 

Me. — Seven  Star  Grange  No.  73  v. 
Ferguson,  98  Me.  176,  56  A  648;  Beal 
v.  Bass,   86  Me.  325,  29  A  1088. 

Md.— Bartlett  v.  Wilbur,  63  Md. 
485;  Franz  v,  Teutonla  Bldg.  Assoc, 
24  Md.  259. 

Mass. — Qulncy  Canal  v.  Newcomb, 
7  Meto.  276,  39  AmD  778. 

Mich. — Lockwood  v.  Wynkoop,  178 
Mich.  388,  144  NW  846;  Kalamazoo  v. 
Kalamazoo  Heat,  etc.,  Co.,  122  Mich. 
489,  81  NW  426,  124  Mich.  74,  82  NW 
811;  Calkins  v.  Bump,  leOTkllch.  335, 
79  NW  491;  Gow  v.  Collin,  etc..  Lum- 
ber Co.,  109  Mich.  45,  66  NW  676; 
Monroe  Water  Co.  v.  Frenchtown 
Tp.,  98  Mich.  431.  57  IJW  268;  Estey 
Mfg.  Co.  V.  Runnels,  65  Mich.  130.  20 
NW  823;  Cahill  v.  Kalamazoo  Mut. 
Ins.  Co.,  2  Dougl.  124,  43  AmD  467. 

Mo. — Boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  West  Itfls- 
.sourl  Land  Co.  v.  Kansas  City  Sub- 
urban Belt  R.  Co.,  ISl  Mo.  596.  61 
aw  847;  White  Oak  Grover  Benev. 
Soc.  V.  Murray,   146  Mo.   622,  47  SW 


501;  Relnhard  v.  Virginia  Lead  Min.- 
Co.,  107  MO.  616,  18  SW  17,  28  AmSR 
441;  Ohio,  etc.,  R.  Co.  v.  McPherson, 
35  Mo.  13,  86  AmD  128;  RIalto  Co. 
V.  Miner,  183  Mo.  A.  119.  166  SW  629; 
Hasbrouck  v.  Rich,  113  Mo.  A.  389. 
88  SW  131. 

Nebr. — Bennett  v.  Baum,  90  Nebr. 
320,  133  NW  439:  Union  Pac.  Lodge 
No.  17,  A.  O.  U.  w.  v.  Bankers  Sure- 
ty Co.,  79  Nebr.  801,  118  NW  263: 
Crete  Bldg.,  etc.,  Assoc,  v.  Patz,  1 
Nebr.  (Unoflf.)  768,  -95  NW  793;  Otoe 
County  Fair,  etc.,  Assoc,  v.  Doman, 
1  Nebr.  (Unoft.)  179,  96  NW  827. 

N.  J.-=Rafferty  v.  Jersey  City 
Bank,  83  N.  J.  L.  368;  Campbell  v. 
Perth  Amboy  Shipbuilding,  etc.,  Co., 
70  N.  J.  Eq.  40,  62  A  319  [aff  71  N.  J. 
Eq.  302  mem,  71  A  1133  memj;  Way 
v.  American  Grease  Co..  60  N.  J.  Eq. 
263,    47   A   44. 

N.  M. — ^Palatine  Ins.  Co.  v.  fiante 
Fe  Mercantile  Co.,  18  N.  M.  241,  82 
P  363. 

N.  T.— U.  S.  Vinegar  Co.  v. 
Schlegel,  143  N.  T.  537,  38  NE  729: 
Keokiuk  Commercial  Bank  v.  Pfelfter. 
108  N.  Y.  242,  15  NE  311;  Green  v. 
Grlgg,  98  App.  Div.  446,  90  NYS  665; 
Geneva  Mineral  Spring  Co.  v.  Cour- 
sey,  45  App.  Dlv.  268,  61  NYS  98 
[rearg  den  47  App.  Dlv.  634  mem,  63 
NYS  1137  mem];  Craig  Medicine  Co. 
V.  Merchants'  Bank,  59  Hun  561,  14 
NYS  16-  Pairhaven  Nat.  Bank  v. 
Phoenix  Warehousing  Co.,  6  Hun  71; 
White  V.  Coventry,  29  Barb.  306. 

N.  C. — ^Daniels  v.  Roanoke  R.,  etc., 
Co.,  158  N.  C.  418,  74  SE  J31:  Tucka- 
segee  Min.  Co.  T,  Goodhue,  118  N.  C 
981,   24  SB  797. 

Oh. — Cincinnati  Second  Nat.  Bank 
V.  Hall,  85  Oh.  St.  158;  CirclevlUe 
Bank  v.  Renlck,  15  Oh.  322;  Lattl- 
mer  v.  Mosaic  Glass  Co.,  13  Oh.  Clr. 
Ct.  163,  7  Oh.  Clr.  Dec.  430;  Hatry 
V.  PainesvlUe,  etc.,  R.  Co.,  1  Oh.  Clr. 
(^.  426,  1  Oh.  Clr.   Dec.   238. 

Okl. — Lynch  v.  Perry  man,  29  Okl. 
615,  119  P  229,  AnnCasl918A  1065. 

Or. — Washington  Nat.  Bldg.,  etc^ 
Assoc,  v.  Stanley,  38  Or.  319,  63  P 
489,  84  AmSR  793,  68  LRA  816. 

Pa — Spahr  v.  Farmers'  Bank,  94 
Pa.  429;  Wentz  v.  Lowe,  2  Pa.  Gas. 
379,  3  A  878. 

Philippine. — Chinese  Chalmber  of 
Commerce  v.  Pua  Te  Ching,  14 
Philippine   222. 

Tenn. — Merriman  v.  Maglveny,  12 
Heisk.  494;  Stioun  v.  Armstrong, 
(Ch.  A.)   69  SW  790. 

Utah. — Marsh  v.  Mathlas,  19  Utah 
860,    56   P   1074. 

Wash. — Ivy  Press  v.  McKechnle,  88 
Wash.  643,  153  P  1067 :  Cox  v.  Dickie, 
48  Wash.  264,  268,  93  P  523  [cit  Cyc). 

Wis. — Clinton  Citizens'  Bank  v. 
Jones,  117  Wis.  446,  94  NW  329;  Gil- 
man  V.  Druse,  111  Wis.  400,  87  NW 
557;  Clausen  v.  Head,  110  Wis.  406, 
85  NW  1028.  84  AmSR  933;  Whitney 
V.  Robinson,  53  Wis.  309,  10  NW  512. 

Man. — Manitoba  Mortg.,  etc.,  Co.  v. 
Daly,   10   Man.  425. 

And  see  the  cases  specifically  cited 
in  following  sections. 

B.     See  Infra  §    265. 

la     See    infra   XIX. 

11.     See 
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CORPORATIONS 


[§§  235-236 


Consolidation.  And  a  person  who  contracts  ^th 
a  consolidated  corporation  as  such  is  e8to|>ped  to 
deny  the  validity  of  the  consolidation." 

[%  236]  b.  Applications  of  Rule— (1)  Contracts 
In  QensraL  A  leading  branch  of  this  doctrine  is 
that,  where  a  person  enters  into  a  contract  with  a 
body  purporting  to  be  a  corporation,  and  each  body 
is  described  in  the  contract  by  the  corporate  name 


whilch  it  has  assumed,  or  is  otherwise  clearly  rec<^- 
nized  as  an  existii^  corporation,"  such  person 
thereby  admits  the  legal  existence  of  the  corpora- 
tion for  the  purpose  of  any  action  that  may  be 
brought  to  enforce  the  contract,  and  in  such  an 
action  he  will  not  be  permitted,  by  a  plea  of  nul 
tiel  corporation  or  otherwise,  to  deny  the  l^ality 
of  its  corporate  existence,^*  unless  the  ease  cornea 


Bztonaloa  of  ooinonta  axlBtaiic* 
see  supra  {  183. 

13.     See  Infra  XVII 

13.  Beoogaltton  of  oorporartton; 
a*0Midt7  and  ■nillclmoy'  see  Infra. 
}  264. 

14.  U.  S. — D.  R.  Wilder  Mfg.  Co. 
V.  Com  Products  Refining  Co.,  236 
U.  S.  166,  36  sot  398,  69  L.  ed.  620, 
AnnCasl916A  118  [aflT  11  Qa.  A.  688, 
75  SE  918];  Andes  v.  Ely,  168  U.  S. 
312,  16  set  964.  39  L.  ed.  996;  Mc- 
Gowan  v.  American  Pressed  Tan 
Bark  Co..  121  U.  S.  676,  7  SCt  1316, 
30  Ik  ea.  1027:  Close  v.  Glenwood 
Cemetery,  107  U.  S.  466,  2  SCt  267, 
27  L.  ed.  408;  Chubb  v.  Upton,  96  U. 
S.  665,  24  L..  ed.  623;  Casey  v.  Galll, 
94  U.  S.  673,  24  L.  ed.  168,  807;  Doug- 
las County  V.  Bolles,  94  U.  S.  104, 
24  Li.  ed.  46;  Leavenworth  County 
V.  Barnes,  94  U.  S.  70,  24  L.  ed.  63; 
Sanger  v.  Upton,  91  U.  S.  56,  23  L. 
ed.  220:'  Smith  v.  Sheeley,  12  Wall. 
358,  20  L.  ed.  430;  Frost  v.  Frostburg 
Coal  Co.,  24  How.  278,  16  L.  ed.  637; 
Deitch  V.  Staub,  116  Fed.  809,  53  CCA 
137;  American  Alkali  Co.  y.  Camp- 
bell, 113  Fed.  398;  Manshlp  v.  New 
South  Bldg.,  etc.,  Assoc,  110  Fed. 
846;  Venner  v.  Farmers'  L..  &  T.  Co., 
90  Fed.  348,  33  CCA  96;  Louisville 
Trust  Co.  V.  Louisville,  etc.,  R.  Co., 
84  Fed.  639,  28  CCA  202  [rey  on  other 

f rounds  174  U.  S.  674,  19  SCt  827, 
3  L.  ed.  1130];  Andrews  v.  National 
Fdy.,  etc..  Works.  77  Fed.  774,  23 
CCA  454,  36  LRA  163:  Automatic 
Phonograph  Exhibition  Co.  v.  North 
American  Phonograph  Co.,  45  Fed.  1; 
Orcgonian  R.  Co.  v.  Oregon  R.,  etc., 
Co.,  27  Fed.  277;  Oregonian  R.  Co. 
V.  Oregon  R.,  etc.,  Co.,  23  Fed.  232, 
10  Sawy.  464  [rev  on  other  grounds 
130  U.  S.  1,  9  set  409,  32  L.  ed.  8371 ; 
Gartslde  Coal  Co.  v.  Maxwell,  22  Fed. 
197;  Darlington  v.  La  Clede  County, 
6  P.  Cas.  No.  3,677,  4  Dill.  200;  Lewis 
V.  Clarendon,  15  F.  Cas.  No.  8,320,  6 
Dill.   329. 

Ala. — Decatur  First  Nat.  Bank  v. 
Henry,  159  Ala.  367,  49  S  97;  Harris 
V.  Gateway  Land  Co.,  128  Ala.  652, 
2}  S  611;  Greenville  v.  Greenville 
Water  Works  Co.,  126  Ala.  626,  27  S 
764;  Bibb  v.  Hall,  101  Ala.  79,  14  S 
98;  Cory  v.  Lee,  93  Ala.  468,  8  S  694; 
Snider  v.  Troy,  91  Ala.  224,  8  S  658, 
24  AmSR  887,  11  LRA  515;  Sherwood 
V.  Alvis,  83  Ala.  115,  3  S  307,  3  Am 
SB  696;  Central  Agricultural,  eta, 
Assoc.  V.  Alabama  Gold  L.  Ins,  Co., 
70  Ala.  120-  Lehman  v.  Warner,  61 
Ala.  465;  Caball  v.  Citizens'  Mut. 
Bldg.  Assoc,  61  Ala.  232;  Marion 
Sav.  Bank  v.  Dunkin,  54  Ala.  471; 
Eppes  V.  Mlsslsaippl,  'etc.,  R.  Co.,  36 
Ala.  33;  Montgomery  R,  Co.  v.  Hurst, 
9  Ala.  613;  Magnolia  Shingle  Co.  v. 
J.  Ztmmern's  Co.,  3  Ala.  A.  678,  58 
S  90. 

Ark.^ — Kansas  City  Southern  R. 
Co.  v.  Mixon-McClintock  Co.,  107  Ark. 
48,  66,  164  SW  205,  AnnCasl914C 
1247  felt  Cyc];  Searcy  v.  Yarnell,  47 
Ark.  269,  1  SW  319;  Gaines  v.  Mis- 
sissippi Bank,   12  Ark.   769. 

Cal. — California  Fruit  Exch.  v. 
Buck,  163  Cal.  223,  124  P  824;  Cali- 
fornia Cured  Fruit  Assoc,  v.  Stelllng, 
141  Cal.  713,  76  P  320:  Weill  v.  Crit- 
tenden, 139  Cal.  488,  73  P  238;  Shasta 
Bank  v.  Boyd,  99  Cal.  604,  34  P  337; 
PYesno  Canal,  etc.,  Co.  v.  Warner, 
72  Cal.  379,  14  P  37:  Grangers'  Busi- 
ness Assoc,  v.  Clark,  67  Cal.  634,  8 
P  445-  Pacific  Bank  v.  De  Ro,  37 
Cal.  638;  Argenti  v.  San  Francisco, 
16  Cal.  256;  Tustln  Fruit  Assoc,  v. 
Earl  Fruit  Co.,  6  Cal.  Unrep.  Cas. 
37,   63   P   693. 

Colo. — Kelleher  v.  Denver  Music 
Co.,   48  Colo.   212,  109  P  860;  Toung 


V.  Plattner  Impl.  Co.,  41  Colo.  65,  ^X 
P  1109;  Plumber  Struby-Estabrooke 
Mercantile  Co.,  23  Colo.  190,  47  P 
294;  Jones  v.  Aspen  Hardware  Co.,  21 
Colo.  263.  40  P  457,  52  AmSR  220,  29 
LRA  143;  Humphreys  v.  Mooney,  5 
Colo.  282:  Cowell  v.  Colorado  Springs 
Co.,  3  Colo.  82;  Union  Gold  MIn.  Co. 
v.  Rocky  Mountain  Nat.  Bank,  1  Colo. 
531;  Thompson  v.  London  Commer- 
cial Union  Assur.  Co.,  20  Colo.  A. 
331,  78  P  1073;  Cripple  Creek  First 
Cong.  Church  v.  Grand  Rapids 
School-Furniture  Co.,  16  Colo.  A.  46, 
60  P  948;  Grande  Ronde  Lumber  Co. 
V.  Cotton,  12  Colo.  A.  376,  55  P  610. 

Conn. — Fish  v.  Smith,  '73  Conn.  377, 
47  A  711,  84  AmSR  161;  Canfield^  v. 
Gregory,  66  Conn.  9,  33  A  686;  Sau- 
gatuck  Bridge  Co.  v.  Westport,.  89 
Conn.  337;  West  Winsted  Sav.  Bank, 
etc..  Assoc  V.  Ford,  27  Conn.  282,  71 
AmD  66;  Dan  bury,  etc.,  R.  Co.  v. 
Wilson,  '22  Conn.  435. 

Dak. — School  Dist.  No.  61  v.  Alder- 
son,  6  Dak.  146,  41  NW  466. 

D.  C. — Ohio  Nat.  Bank  v.  Central 
Conatr.   Co.,  17  App.   524. 

Fla. — Booske  v.  Gulf  Ice  Co.,  24 
Fla,  550,  5  S  247;  Jackson  Sharp  Co. 
V.  Holland,   14  Fla.   384. 

Ga. — Collins  v.  Citizens'  Bank,  etc., 
Co..  121  Ga.  513,  49  SB  594;  Terras 
V.  Raeburn,  108  Ga.  346,  33  SE  989; 
Georgia  Southern,  etc.,  R.  Co.  v.  Mer- 
cantile Trust,  etc.,  Co.,  94  Ga.  306, 
2lV  SE  701,  47  AmSR  153,  32  LRA 
208;  Imboden  v.  Etowah,  etc..  Hy- 
draulic Hose  Min.  Co.,  70  Ga.  86; 
Planters',  etc..  Bank  v.'  Padgett,  69 
Ga.  159;  Pattlson  v.  Albany  Bldg., 
etc.,  Assoc,  63  Ga.  373;  Wood  v. 
Coosa,  etc,  JR.  Co.,  32  Ga.  273:  South- 
ern Bank  v.  Williams,  25  Ga.  634; 
Mitchell  ▼.  Rome  R.  Co.,  17  Ga.  674; 
Edenfield  v.  MlUen  Bank,  7  Oa.  A. 
646,  67  SE  896;  Orr  v.  McCleay,  6 
Ga.  A.  417,  66  SE  164. 

Ida, — ^Henry  Gold  Min.  Oo.  v. 
Henry,  25  Ida.  338,  137  P  523;  To- 
ledo Computing  Scale  Co.  v.  Young, 
16  Ida.  187,  101  P  257. 

111. — ^Wlnget  V.  Quincy  Bldg.,  etc., 
Assoc,  128  111.  67,  21  NE  12;  Hudson 
V.  Green  Rill  Seminary  Corp.,  113 
111.  618;  Brown  v.  Scottish-American 
Mortg.  Co.,  110  111.  235;  Ross  v. 
Chicago,  etc..  R.  Co.,  77  111.  127; 
Lombard  V.  Sinai  Cong.,  64  111.  477; 
Ramsey  V.  Peoria  Mar.,  etc.,  Ins.  Co., 
56  HI.  311:  Mitchell  V.  Deeds,  49  111. 
416,  96  AmD  621;  Illinois  Grand 
Trunk  R.  Co.  v.  Cook,  29  111.  237; 
Goodrich  v.  Reynolds,  31  111.  490,  83 
AmD  240;  Tarbell  v.  Page,  24  111.  46; 
Hamilton  v.  Carthage,  24  111.  22;  Rice 
V.  Rock  Island,  etc.,  R.  Co.,  21  111. 
93;  Mendota  v.  Thompson,  20  111.  197; 
Hargrave  v.  State  Bank,  1  111.  122; 
Farmers'  League,  etc.,  Tel.  Assoc,  v. 
Ohio,  etc.,  Tel.  Co.,  194  111.  A.  186; 
Brown  v.  Melick,  186  III.  A.  3;  Gilmer 
Creamery  Assoc,  v.  Quentin,  142  111. 
A.  448:  Spreyne  v.  Garfield  Lodge 
No.  1  U.  S.  B.  S.,  117  111.  A.  253; 
Hickox,  etc..  Pub.  Co.  v.  Dawes  Mfg. 
Co.,  64  111.  A.  630;  Curtis  v.  Meeker, 
62  111.  A.  49  raff  169  111.  233,  48  NB 
399,  61  AmSR  168];  Forest  Qlen 
Brick,  etc.,  Co.  v.  Gade,  65  111.  A  181 
[app  dism  158  111.  39,  42  NE  65,  and 
aff  165  111.  367,  43  NE  2861;  Trogdon 
v.  Cleveland  Stone  Co.,  63  111.  A.  206; 
Walker  Paint  Co.  v.  Ruggles,  48  III. 
A.  406;  Payette  v.  Free  Home  Bldg., 
etc.,  Assoc,  27  111.  A.  307;  Miami 
Powder  Co.  v.  Hotchkias,  1'}  111.  A. 
622.  * 

Ind. — Bradford  v.  Frankfort,  etc., 
R.  Co.,  142  Ind.  383.  40  NE  741,  41 
NE  819;  Brickley  v.  Edwards.  131 
Ind.  3,  30  NE  '?08;  Cravens  v.  Eagle 
Cotton  Mills  Co.,    120   Ind.   6,   21   NE 


981,  16  AmSR  298;  Smelser  v.  Wayne, 
etc..  Tump.  Co.,  82  Ind.  417;  Jones 
V.  Kokomo  Bldg.  Assoc,  77  Ind.  340; 
Beatty  v.  Bartholomew  County  Agri- 
cultural Soc,  76  Ind.  91:  Baker  v. 
Nefr,  73  Ind.  68;  Mackenzie' v.  Edin- 
burg,  72  Ind.  189;  Mullen  v.  Beech 
Grove  Driving  Park,  64  Ind.  202;  Mc- 
Laughlin v.  Citizens'  Bldg.,  etc. 
Assoc,  62  Ind.  264:  Ransom  v.  Priam 
Lodge,  61  Ind.  60;  Ray  v.  Indian- 
apolis Ins.  Co.,  39  Ind.  290;  Vator  v. 
Lewis,  86  Ind.  288,  10  AmR  29; 
Beaver  v.  HarUvllle  ■■  Univ.,  •  34  Ind. 
245;  McBroom  v.  Lebanon,  31  Ind. 
268;  Williams  v.  Franklin  Tp.  Aca- 
demical Assoc,  26  Ind.  310;  Snyder 
v.  Studebaker,  19  Ind.  462,  81  AmD 
415:  Bartholomew  County  v.  Bright, 
18  Ind.  93;  Brownlee  v.  Ohio,  etc..  R. 
Co.,  18  Ind.  68;  Meikel  v.  German 
Sav.  Fund  Soc,  16  Ind.  181;  Hall  v. 
Harris,  16  Ind.  180;  State  v.  Bailey, 
16  Ind.  46,  79  AmD  406:  Evansvilie, 
etc.,  R.  Co.  V.  Evansvilie,  15  Ind. 
395:  Hubbard  v.  Chappel,  14  Ind.  601; 
Blake  v.  Holley,  14  Ind.  883;  Jones 
v.  Cincinnati  Type  Fdy.  Co.,  14  Ind. 
89;  FL  Wayne,  etc.,  Turnp.  Co.  v. 
Deam,  10  Ind.  563;  Ensey  v.  Clove- 
land,  etc.,  R.  Co.,  10  Ind.  178:  Brook- 
vllle,  etc..  Tump.  Co.  v.  McCarty,  8 
Ind.  392,  65  AmD  768;  Ryan  v.  Van- 
landingham,  7  Ind.  416;  Judah  v. 
American  Live  Stock  Ins.  Co.,  4  Ind. 
333;  Morgan  v.  Lawrenceburgh  Ins. 
Co.,  8  Ind.  286;  John  v.  Farmers', 
etc..  Bank,  2  Blackf.  867,  20  AmD 
119;  Clark  v.  American  Cannel  Coal 
Co.,   35  Ind.  A   65,   73  NE  727. 

Iowa. — Code  9  1636;  Carrothers  v. 
Newton  Mineral  Spring  Co.,  61  Iowa 
681,  17  NW  43;  Courtrlght  v.  Deeds. 
37  Iowa  503;  Howe  Mach.  Co.  •  v. 
Snow,  32  Iowa  433;  Burlington  v.  Gil. 
bert,  31  Iowa  866,  7  AmR  143;  Frank- 
lin V.  Twogood,  18  Iowa  615;  Browa 
V.  Phlllipps,  16  Iowa  210;  Washing- 
ton College  V.  Duke,  14  Iowa  14. 

Kan. — Harris  v.  Independence  Qas 
Co.,  76  Kan.  760,  764,  92  P  1123.  IS 
LRANS  1171  [quot  Cyc];  Maasev  v. 
Citizens'  Bldg.,  etc..  Assoc,  22  Kan. 
624;  Pape  v.  Capitol  Bank,  20  Kan. 
440,    27   AmR   183. 

Ky.— St.  (1903)  i  566;  Faulkner  v. 
Farmers'  Produce,  etc.,  Co.,  170  Ky. 
22,  186  SW  151;  Yellow  Chief  Coal 
Co.  V.  Johnson,  166  Ky.  663,  179  SW 
699;  Hamburg-Bremen  F.  Ins.  Co.  v. 
Ohio  Valley  Dry  Goods  Co.,  160  Ky. 
262,  264,  169  SW  784,  AnnCasl916B 
944  [cit  Cyc];  Drake  y.  Herndon. 
122  Ky.  206,  91  SW  674;  Wood  v. 
Lexington  Friendship  Lodge  No.  5 
1.  O.  O.  F.,  106  Ky.  424,  50  SW  836. 
20  KyL  2002;  Walton  v.  Riley,  85 
Ky.  413,  3  SW  806;  Henderson,  etc. 
R.  Co.  v.  Leavell,  16  B.  Mon.  858; 
Jones  V.  Tennessee  Bank,  8  B.  Mon. 
122,  46  AmD  640;  Galliopolis  Bank  v 
Trimble,  6  B.  Mon.  599;  Woodson  v. 
GaUiopolis  Bank,  4  B.  Mon.  203; 
Depew  V.  Limestone  Bank,  1  J.  j. 
Marsh.  378;  Hughes  v.  Somerset 
Bank,  6  Litt.  46;  Peter  v.  FerrelL  x 
Ky.  Op.  255. 

La. — Tulane  Impr.  Co.  v.  Chapma.n. 
129  La.  662,  66  S  609;  Bond  v.  Scott' 
Lumber  Co.,  128  La.  818,  66  S  468; 
American  Homestead  Co.  v.  Linls^n. 
46  La.  Ann.  1118.  16  S  369;  LatltHaJs 
V.  Citizens'  Bank,  33  La.  Ann.  1444; 
Liverpool,  etc..  P.,  etc.,  Ins.  Co.  v 
Hunt,  11  La.  Ann.  623.  Some  of  the 
earlier  cases  in  this  state  have  been 
sometimes  regarded  as  contrary  to 
this  rule  (Hincks  v.  Converse,  87  La, 
Ann.  484;  Glen  v.  Breard,  35  I.,a.. 
Ann.  875;  Workingmen's  Accommo- 
dation Bank  v.  Converse,  29  La.  A.nn 
369:  Field  v.  Cooks,  18  La.  Ann' 
153);  but  the  later  cases  dlstinKTXlsii 
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within  some  exception  to  the  general  rule.^'    The  |  rule  has  frequtotly  been  applied  in  the  case  of 


them  and  shcwr  that  'they  are  sus- 
tainable only  on  the  ground  that 
there  wa's  no  clear  recognition  of  the 
legal  existence  of  the  corporation, 
or  that  there  were  equitable  or  other 
m'ounds  rendering  the  general  rule 
inapplicable  (Blanc  v.  Germania  Nat. 
Bank.  114  La.  739.  38  S  637;  Amer- 
ican Homestead  Co.  v.  Llnigan,  su- 
pra: Latlolals  V.  Citizens'  Bank, 
supra). 

Me. — Simpson  v.  Garland.  76  Me. 
!0J;  South  Bay  Meadow  Dam  Co.  v. 
any.  30  Me.  547. 

Md.— Bartlett  v.  Wilbur.  53  Md. 
MS:  Franz  v.  Bldg.  Assoc,  24  Md. 
259.  But  in  this  state,  by  the  later 
decisions,  the  corporation  must  be 
one  de  facto.     See  Infra  5  271. 

Mass. — Butchers',  etc.,  Bank  v.  Mc- 
Donald. 130  Mass.  264:  Topping  v. 
Bickford.  4  Allen  120:  Williams  v. 
Cheney,  3  Gray  215;  Worcester  Med- 
ical Inst.  V.  Harding,  11  Cush.  285; 
Case  y.  Benedict,  9  Cush.  540;  Qulncy 
Canal  v.  Newcomb.  7  Mete.  276.  39 
AmD  778;  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94,  8  AmD  128. 

Mich. — Liockwood  V.  Wynkoop,  178 
Mich.  388,  144  NW  846;  Lane  v. 
Ramsey,  139  Mich.  47,  102  ^fW  279; 
Kalamazoo  v.  Kalamazoo  Heat,  etc., 
Co..  124  Mich.  74.  82  NW  811;  Cal- 
kins V.  Dump,  120  Mich.  335,  79  NW 
451;  Gow  V.  Collins,  etc..  Lumber 
Co.,  109  Mich.  45,  66  NW  676;  Stofflet 
y.  Strome,  101  Mich.  197,  59  NW 
411;  E^stey  Mfg.  Co.  v.  Runnels,  65 
Mich.  130.  20  NW  823;  Chapman  v. 
Colby.  47  Mich.  46,.  10  NW  74;  Mer- 
chants', etc..  Bank  v.  Stone,  38  Mich. 
779;  Swartwout  v.  Michigan  Air  Line 
R.  Co..  24  Mich.  889;  Owen  v.  Far- 
mers' Bank.  2  Dougl.  184  note;  Cahlll 
V.  Kalamazoo  Mut.  Ins.  Co.,  2  Dougl. 
U«.  43  AmD  457. 

Minn.— Duluth  First  Presb.  Church 
v^  U.  S.  Fidelity,  etc.,  Co.,  183  Minrt. 
429.    168    NW    709;    Continental    Ins. 
Co.  V.   Richardson,   69   Minn.   433,    72 
NW  468:    Hause   v.    Mannhelmer,    67 
Minn.    194.    69    NW    810;    Ferine    v. 
Grand  Lodge  A.  O.  U.   W..   48   Minn. 
82.  50   NW   1022;    Columbia   Electric 
Co.  r.   Dixon.   4*6   Minn.    463.    49    NW 
244;     Minnesota     Gas-Light     Econo- 
mizer Co.   V.   Denslow.   46   Minn.   171, 
48    NW   771;    St.    Paul    Land    Co.    v. 
Dayton.    89    Minn.    315.    40    NW    66; 
Johnston  Harvester  Co.  v.  Clark,  30 
Minn.    308,    16    NW    262;    French    v. 
Donahue,    29   Minn.    Ill,   12  NW  364. 
Miss. — Johnston  v.  Gumbel.  19  S  100. 
Mo. — West    Missouri    Land    Co.    v. 
Kansas  City    Suburban    Belt   R.    Co., 
1«1   Mo.  595,   61   SW   847;   Bradley  v. 
Reppell,  133  Mo.  646,   32  SW  645,  34 
SW    841,     54    AmSR     686;     Ragan     v. 
McHHroy.    98    Mo.    349,    11    SW    736; 
Father  Matthew  Young  Men's  Total 
Abstinence,  etc.,  Soc.  v.  Fltzwilliams, 
8*    Mo.    406;    Studebaker    Bros.    Mfg. 
Co.     V.     Montgomery.     74     Mo.     101; 
Board  of  Comrs..   etc.    v.   Shields,    62 
Mo.   247;    National    Ins.    Co.   v.    Bow- 
maa  60  Mo.  252;  Farmers',  etc..  Ina 
Co.  V.   Needles,    52   Mo.    17;   Camp  v. 
B>Tne.  41  Mo.  526;  Ohio,  etc..  R.  Co. 
V.  McPherson,  36  Mo.  1.  86  AmD  128; 
Kayser  v.   Bremer,   16  Mo.  88;   Ham- 
Immek  v.  Edwardsville  Bank.   2  Mo. 
1«»:   Elliott   V.    Sullivan,    166    Mo.    A. 
}9«.    137    SW    287;    Holmes   v.    Royal 
Loan    Assoc.     128    Mo.    A.    829,    107 
SW    1005;     Hasbrouck    v.    Rich,    113 
Mo.  A.  389.  88  SW  131;  Fay  v.  Rich- 
mond,  18   Mo.   A.   355;   St.   Louis  Gas 
Light    Co.    V.    St.    Louis.    11    Mo.    A. 
J5   Caff  84    Mo.    202];   Real   Est.  Sav. 
Jnst^  V.   Fisher,   9  Mo.  A.  693:   Lucas 
Market  Sav.  Bank  v.  Goldsoll.  8  Mo. 
A.   696;    German   Bank   v.    Stumpf,    6 
Mo.  A.    17    [aft   73   Mo.    311];    Owens, 
'll'--:  Mach.    Co.   V.   Pierce,    6   Mo.   A. 
074. 

Nebr. — ^TTnlon  Pac.  Lodge,  No.  17 
*-  O.  V.  W.  V.  Bankers  Surety  Co.. 
J3  Nebr.  801,  113  NW  263;  Lincoln 
Butter  Co.  V.  Edwards-Bradford 
Lumber  Co.,  76  Nebr.  477.  107  NW 
''";  E:<iultable  Bldg.,  etc.,  Assoc,  v. 
Ba'rd.  60  Nebr.  173,  82  NW  386; 
Equiuble  Bldg.,  etc.,  Assoc,  v.  Bid- 
den.    60     Nebr.     169,     82     NW     384; 


Livingston  Loan,  etc.,  Assoc,  v. 
Drummond.  49  Nebr.  200,  68  NW  376; 
Nebraska  Nat.  Bank  v.  Ferguson,  49 
Nebr.  109.  68  NW  370,  59  AmSR  622; 
Hogue  V.  Capital  Nat.  Bank,  47  Nebr. 
929,  66  NW  1036;  Kleckner  v.  Turk, 
46  Nebr.  176,  63  NW  489:  Globe  Pub. 
Co.  V.  State  Bank.  41  Nebr.  176.  59 
NW  683.  27  LJIA  854;  Exchange 
Nat.  Bank  v.  Capps,  32  Nebr.  242,  49 
NW  223,  29  AmSR  433;  Platte  Valley 
Bank  v.  Harding,  1  Nebr.  461;  Crete 
Bldg.,  etc.,  Assoc,  v.  Patz,  11  Nebr. 
(Unoff.)  768,  95  NW  798;  Otoe 
County  Fair,  etc,  Assoc,  v.  Doman, 
1  Nebr.  (Unoff.)  179,  96  NW  327. 

N.  H.— Lamed  v.  Beal,  65  N.  H. 
184,  23  A  149;  Nashua  F.  Ins.  Co.  v. 
Moore,  66  N.  H.  48;  Low  v.  Connecti- 
cut, etc.,  R.  Co.,  +6  N.  H.  370,  378; 
Troy  Cong.  Soc.  v.  Perry,  6  N.  H. 
164,  26  AmD  456;  State  v.  Carr,  6 
N.  H.   367. 

N.  J. — Vanneman  v.  Young,  52  N. 
J.  L.  403.  20  A  63;  Stout  v.  Zulick, 
48  N.  J.  L.  599,  7  A  362;  Rafferty  v. 
Jersey  City  Bank.  33  N.  J.  L.  368; 
Den  V.  Van  Houten.  10  N.  J.  L.  270; 
Campbell  v.  Perth  Ambqy  Shipbuild- 
ing, etc.,  Co..  70  N.  J.  Eq.  40,  62  A 
319  faff  71  N.  J.  Eq.  302  mem.  71 
A  1133  mem];  Way  v.  American 
Grease  Co.,  60  N.  J.  Ea.  263,  47  A 
44. 

N.  M. — >PaIatlne  Ins.  C!o.  v.  Santa 
Fe  Mercantile  Co.,  13  N.  M.  241,  82 
P  363. 

N.  T.— U.  S.  Vinegar  Co.  v. 
Schlegel.  143  N.  Y.  637,  38  NE  729; 
Keokuk  Commercial  Bank  v.  Pfelffer. 
108  N.  Y.  242.  15  NE  311;  Whltford 
V.  Laidler,  94  N.  Y.  145,  46  AmR  131; 
Phoenix  Warehousing  Co.  v.  Badger, 
67  N.  Y.  294;  In  re  Sharp.  56  N.  Y. 
257,  15  AmR  415;  Buffalo,  etc.,  R.  Co. 
V.  Cary,  26  N.  Y.  75;  LeonardsviUe 
Bank  v.  WUlard,  25  N.  Y.  674; 
Toledo  Bank  v.  International  Bank, 
21  N.  T.  642;  Methodist  Episcopal 
Union  Church  v.  Pickett,  19  N.  Y. 
482;  White  v.  Ross,  4  Abb.  Dec.  589, 
15  AbbPr  68;  Rockland,  etc..  F.  Ins. 
Co.  V.  Busaey,  48  App.  Dlv.  859,  63 
NYS  86;  E^agle  Sav..  etc.,  Co.  v. 
Samuels,  43  App.  Dlv.  886,  60  NYS 
91;  Loaners'  Bank  v.  Jacoby,  10  Hun 
143;  Fairhaven  Nat.  Bank  v.  Phnenlx 
Warehousing  Co..  6  Hun  71;  White 
v.  Coventry.  29  Barb.  305;  Kennedy  v. 
Cotton,  28  Barb.  69;  Steam  Nav.  Co. 
V.  Weed,  IT  Barb.  378-  Bast  River 
Bank  V.  Rogers,  20  N.  Y.  Super.  49Sj 
Eaton  V.  Asplnwall.  13  N.  Y.  Super. 
176.  3  AbbPr  417,  13  HowPr  184  [aff 
19  N.  Y.  119];  Palmer  v.  Lawrence.  6 
N.  Y.  Super.  161  [aff  5  N.  Y.  389]; 
All  Saints  Church  v.  Lovett,  1  N.  Y. 
Super.  191;  Gorton  Steamer  Co.  v. 
Spofford,  6  NYCivProo  116;  Con- 
necticut Bank  v.  Smith.  9  AbbPr  168. 
17  HowPr  487;  Holmes  v.  Stletz,  2 
NYCltyCt  77;  Dutchess  Cotton  Manu- 
factory V.  Davis,  14  Johns.  238.  7 
AmD  469;  Valk  v.  Crandall,  1  Sandf. 
Ch.  179.  See  also  U.  S.  Bank  v. 
Steams,  15  Wend.  314;  Williams  v. 
Michigan  Bank,  7  Wend.  ,639  [aff  6 
Wend.  478]:  Welland  Canal  Co.  v. 
Hathaway,  8  Wend.  480,  24  AmD  61. 

N.  C. — Daniels  v.  Roanoke  R..  etc., 
Co..  168  N.  C.  418,  74  SE  331;  Gaines- 
ville, etc..  County  Hospital  Assoc,  v. 
Atlantic  Coast  Line  R.  Co.,  157  N.  C. 
460,  78  SE  242;  New  Bern  Banking, 
etc,  Co.  v.  Duffy,  156  N.  C.  83,  72  SE 
96:  Fayetteville  Waterworks  Co.  v. 
Tilllnghast,  119  N.  C.  343.  25  SE  960: 
Tuckasegee  MIn.  Co.  v.  Goodhue.  118 
N.  C.  981,  24  SE  797;  Elizabeth  City 
Academy  v.  Llndsey,  28  N.  C.  476,  46 
AmD  600;  Tar  River  Nav.  Co.  v. 
Neal,  10  N.  C.  620. 

Oh. — Cincinnati  Second  Nat.  Bank 
V.  Hall.  35  Oh.  St.  158;  Newburg 
Petroleum  Co.  v.  Weare.  27  Oh.  St. 
343;  Hagerman  v.  Ohio  Bldg..  etc, 
Assoc,  25  Oh.  St.  186;  Lucas  v. 
Greenville  Bldg.,  etc.,  Assoc.  22  Oh. 
St.  339;  Alexander  v.  Brown.  2  Dlsn. 
395;  Shawnee  Commercial,  etc..  Bank 
Co.  V.  Miller,  24  Oh.  CIr.  Ct.  198; 
Durrell  v.  Beldlng,  9  Oh.  CIr.  Ct.  74, 
4  Oh.  CIr.  Dec.  263. 


Okl. — Lynch  v.  Ferryman,  29  Okl. 
816.  119  P  229,  AnnCasl913A  1065. 

Or. — Washington  Nat.  Bldg.,  etc., 
Assoc  V.  Stanley,  38  Or.  319.  63  P 
489,  84  AmSR  793,  58  LRA  816;  Law 
Guarantee,  etc..  Soc.  v.  Hogue.  37  Or. 
544.  62  P  380,  65  P  690. 

Pa. — Hooven  Mercantile  Co.  v. 
Evans  Mln.  Co.,  193  Pa.  28,  44  A  277: 
Hassinger  v.  Ammon,  160  Pa.  245,  28  • 
A  679;  Spabr  v.  Fanners'  Bank,  94 
Pa.  429;  Cochran  v.  Arnold,  58  Pa, 
399;  Bldwell  v.  Pittsburgh,  86  Pa. 
412;  Dyer  v.  Walker.  40  Pa.  157; 
Wentz  V.  Lowe,  2  Pa.  Cas.  379.  3  A 
878;  International  Sav..  etc.,  Co.  v. 
Stenger,  31  Pa.  Super.  294;  Lycoming 
F.  Ins.  Co.  V.  Buck,  1  LuzLegReg 
361. 

Philippine. — Chinese  Chamber  of 
Commerce  v.  Pua  Te  Chlng,  14 
Philippine  222. 

Porto  Rico. — Houston  Packing  Co. 
V.  Pagan,  20  Porto  Rico  "233,  238  [clt 
Cyc]. 

S.  C. — Sumter  Tobacco  Warehouse 
Co.  V.  Phoenix  Ins.  Co.,  76  S.  C.  76, 
56  SE  654.  121  AmSR  941.  10  LRANS 
736.  11  AnnCas  780. 

S.  D. — Dakota  Bldg..  etc..  Assoc,  v. 
Chamberlain.  4  S.  D.  271,  66  NW  897. 

Tenn. — Inele  System  Co.  v.  Norrls, 
132  Tenii.  472,  178  SW  1113;  Pope  v. 
Merchants'  Trust  Co.,  118  Tenn,  606. 
103  SW  792;  East  Tennessee  Iron 
Mfg.  Co.  V.  Gaskell,  2  Lea  742;  Mer- 
rlman  v.  Maglveny,  12  Helsk.  494; 
Tennessee  Automatic  Lighting  Co.  v. 
Massey,    (Ch.   A.)    56   SW   35. 

Tex. — Holloway  v.  Memphis,  etc., 
R.  Co..  23  Tex.  466.  76  AmD  68;  Ala- 
bama State  Bank  v.  Slmonton.  2  Tex. 
631;  Lamb  v.  Beaumont  Temperance 
Hall  Co.,  2  Tex.  Civ.  A.  289.  21  SW 
718. 

Utah. — ^Jackson  v.  Crown  Point 
Mln.  Co..  21  Utah  1,  69  P  238.  81 
AmSR  651;  McCord,  etc..  Mercantile 
Co.  V.  (Jleii,  6  Utah  139,  21  P  500. 

Vt. — Manchester  Bank  v.  Allen,  11 
Vt.  302. 

Wash. — Ivy  Press  v.  McKechnle,  88 
Wash.  643,.  153  P  1067;  Washington 
Mill  Co.  v.  Craig,  7  WaSh.  556.  86  P 
418. 

W.  Va. — Bon  Aqua  Impr.  Co.  v. 
Standard  F.  Ins.  Co.,  84  W.  Va.  764, 
12  SB  771;  Singer  Mfg.  Co.  v.  Ben- 
nett. 28  W.  Va.  16. 

Wis. —  Clinton  Citizens'  Bank  v. 
Jones,  117  Wis.  446,  94  NW  329;  Oil- 
man V.  Druse.  Ill  Wis.  400,  87  NW 
667;  Farmers',  etc.  Bank  v.  Detroit, 
etc.,  R.  Co..  17  Wis.  872.    • 

Eng. — Henrlques  v.  General  Privi- 
leged Dutch  Co.,  2  Ld.  Raym.  1632, 
92  Reprint  494   (recognizance). 

Man. — Manitoba  Mortg.,  etc.,  Co.  v. 
D«Jy,  10  Man.  426. 

"It  is  familiar  law  that  one  who 
contracts  with  a  corporation  as  such 
cannot  afterwards  avoid  the  obliga- 
tions assumed  by  such  contract  on 
the  ground  that  the  supposed  cor- 
poration was  not  one  de  jure." 
Andes  V.  Ely,  168  U.  S.  812,  322,  16 
set  964,  39  L.  ed.  996. 

[a]  Beaaon  fbr  rale. — "Where  a. 
shareholder  of  a  corporation  is  called 
upon  to  respond  to  a  liability  as 
such,  and  where  a  party  has  con- 
tracted with  a  corporation,  and  is 
sued  upon  the  contract,  neither  Is 
permitted  to  deny  the  existence  of 
the  legal  validity  of  such  corpora- 
tion. To  hold  otherwise  would  be 
contrary  to  the  plainest  principles  of 
reason  and  of  good  faith,  and  involve 
a  mockery  of  Justice.  Parties  must 
take  the  consequences  of  the  position' 
they  assume.  They  are  estopped  to 
deny  the  reality  of  the  state  of 
things  which  they  have  made  appear 
to  exist,  and  upon  which  others  have 
been  led  to  rely.  Sound  ethics  re- 
quire that  the  apparent,  in  Its  effects 
and  consequences,  should  be  as  If  it 
were  real,  and  the  law  properly  so 
regards  it."  Casey  v.  Qalll,  94  U.  S. 
673.   680.   24   L.  ed.   168.   307. 

aatoppal  based  upon  agnltabl* 
grounds  see  infra  {   267. 

16.  QnallfloattoBS  of,  and  axoap- 
tlon.  to.  w^.^^e^l^^ra^  264  et  seq. 
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promissory  notes  and  other  evidences  of  indebted- 
ness executed  to  a  corporation  as  such,'*  and  it 
applies  eqnally  in  the  case  of  other  contracts,'' 
whether  express  or  implied,'*  and  to  contracts  be- 
tween the  corporation  and  its  stockholders  or  mem- 
bers, as  well  as  to  contracts  with  strangers.**  It 
also  applies  whether  the  action  on  contract  is 
brought  by  the  corporation  itself^  or  by  its  re- 
ceiver, assignee,  or  other  persons  succeeding  to  its 
rights,^  or,  according  to  the  weight  of  authority, 
by  the  other  party  to  the  contract  against  the  stock- 
holders or  members,"  oflBcers  or  agents,''*  to  hold 
them  individually  liable  on  the  ground  that  there 
is  no  corporation. 

As  prima  facie  evidence.    It  has  often  been  said 
that  the  fact  of  contracting  with  an  association  as 


a  corporation  is  prima  facie  evidence  of  incorpora- 
tion in  an  action  on  the  contract;"  but  certainly  in 
most  of  the  eases,  and  probably  in  all,  thi^  means 
nothing  more  than  that,  when  this  fact  appears, 
the  party  denying  the  legal  existence  of  the  corpo- 
ration must  show  other  facts  which,  in  the  particu- 
lar jurisdiction,  will  render  the  doctrine  of  estoppel 
above  stated  inapplicable.^ 

[i  237] >  (2)  OontractB  between  Oorporation  and 
Its  Stockholders  or  Members.  The  doctrine  of 
estoppel  to  deny  corporate  existence  by  reason  of 
having  contracted  with  a  corporation  is  not  limited 
to  contracts  between  a  corporation  and  strangers, 
but  applies  also  in  the  case  of  .contracts  between  a 
corporation  and  its  stockholders  or  members."  And 
this  is  particularly  true  where  the  party  so  con- 


le.  U.  S. — Douglas  County  v. 
Bolles.  94  U.  S.  104.  24  ti.  ed.  46. 

Ala. — Montgomery  R.  Co.  v.  Hurst, 
9  Ala.  513. 

Cal. — California  Fruit  Kxch.  v. 
Buck.  1«3  Cal.  223,  124  P  824;  Shasta 
Bank  v.  Boyd,  99  Cal.  604,  34  P  337. 

Colo. — Young  V.  Plattner  Impl.  Co., 
41  Colo.  .fiB,  91  P  1109;  Cripple  Creek 
First  Congregational  Church  v. 
Grand  Rapids  School  Furniture  Co., 
IB  Colo.  A.   48,  60  P  948. 

Dak.— School  Dlst.  No.  61  v.  Al- 
derson,  6  Dak.  145.  41  NW  466. 

Fla. — Booske  v.  Gulf  Ice  Co.,  24 
Fla.   550,  S  S   247. 

III. — Hudson  V.  Green  Hill  Semi- 
nary Corp.,  113  111.  618;  Brown  v. 
Scottish- American  Mortg.  Co.,  110 
III.  235. 

Ind. — Brlckley  v.  Edwards,  131 
Ind.  3,  30  NE  708;  Ransom  v.  Priam 
Lodge  No.  145  F.  &  A.  M.,  51  Ind.  60; 
Vater  v.'  Lewis,  36  Ind.  288,  10  AmR 
29  (note  executed  to  a  person  as 
"treasurer  of"  a  corporation); 
Beaver  v.  Hartsvllle  Univ.,  34  Ind. 
245;  Melkse  v.  German  Sav.  Fund 
Soc,  16  Ind.  181;  Hall  v.  Harris,  16 
Ind.  180;  Ryan  v.  Vanlandlngham,  7 
Ind.  416;  John  v.  Farhiers",  etc.. 
Bank,  2  Blackf.  367,  20  AmD  119. 

Kan. — Massey  v.  Citizens'  Bldg., 
etc.,  Assoc.   22  Kan.   624. 

Ky. — GalliopoUs  Bank  v.  Trimble, 
6  B.  Mon.  699;  Woodson  V.  Galllopolls 
Bank,  4  B.  Mon.  203;  Depew  v.  Lime- 
stone Bank,  1  J.  J.  Marito.  378;  Gar- 
rett V.  Phlllipps,  5  Ky.  Op.  624  (dic- 
tum); Peter  v.  Ferrell,  1  Ky.  Op.  256. 

Mass. — Topping  v.  Blckford,  4  Al- 
len 120. 

Mich. — Stofflet  V.  Stromo,  101  Mich. 
197.  59  NW  411;  CahiU  v.  Kalamazoo 
Mut  Ins.  Co.,  2  Dougl.  124,  43  AmD 
457. 

Mo, — Father  Matthew  Toung  Men's 
Total  Abstinence,  etc.,  Soc.  v.  Fltz- 
wiUlams,  84  Mo.  406;  Studabaker 
Bros.  Mfg.  Co.  V.  Montgomery,  74 
Mo.  101;  Stontlmore  v.  Clark,  70  Mo. 
471;  St.  Louis  v.  Shields,  62  Mo. 
247;  Farmers',  etc.,  Ins.  Co.  v.  Nee- 
dles, 52  Mo.  17;  Fay  v.  Richmond,  18 
Mo.  A.  355;  Lucas  Market  Sav.  Bank 
v.  Ooldsoll,  8  Mo.  A.   59C. 

Nebr. — Exchange  Nat.  Bank  v. 
Capps,  32  Nebr.  242,  49  NW  223,  29 
AmSR  433;  Platte  Valley  Bank  v. 
Harding,    1   Nebr.   461. 

N.  H. — Nashua  F.  Ins.  Co.  v. 
Moore,  65  N.  H.  48;  Troy  Cong.  Soc. 
V.   Perry,   6   N.  H.   164,   25  AmD   465. 

N.  Y. — F^lrhaven  Nat.  Bank  v. 
Phoenix  Warehousing  Co.,  6  Hun  71. 

Oh. — Durrell  v.  Belding,  9  Oh.  Cir. 
Ct.  74,  4  Oh.  Cir.  Dec.  263. 

Philippine. — Chinese  Chamber  of 
Commerce  v.  Pua  Te  Chlng,  14  Phil- 
ippine 222. 

Tenn. — Ingle  System  Co.  v.  Norrls, 
132   Tenn.   472,   178   SW  1113. 

[a]  Under  a  atetnt*  providing 
that  the  maker  of  a  negotiable  In- 
\strument  admits  the  existence  of  the 
payee  and  his  then  capacity  to  In- 
dorse, an  Indorsee  of  a  note  payable 
to  a  corporation  need  not  prove  the 
corporate  capacity  of  the  payee. 
Grover  v.   Muralt,   23   N.   D.   576,   137 


NW  830. 

ir»coaa:t7  for,  and  mflolanoy  of, 
recogultlom  of  ooiponte  azlatenoa 
see  Infra  i  264. 

17.  See  cases  Infra  this  note  and 
supra  note  14. 

[a]  Partlolilar  ooBtraota. — (1)  Ac- 
ceptance in  favor  of  corporation. 
Southern  Bank  v.  Williams,  25  Ga. 
534.      (2)   Bill  of  lading  naming  cor- 

§  oration  as  consignee.  Kansas  City 
outhern  R.  Co.  v.  Mixon-McCUntock 
Co.,  107  Ark.  48,  154  SWi  205,  Ann 
Casl914C  1247.  (3)  Bonds  executed 
to  or  by  corporation  or  reciting  fact 
of  existence  of  a  corporation  see  In- 
fra i  248.  (4)  Certificate  of  benefit 
association  see  infra  I  249.  (5) 
Chattel  mortgage  to  corporation. 
California  Fruit  Exch.  v.  Buck,  163 
Cal.  223,  124  P  824.  (6)  Conveyances 
to  or  from  corporation  as  such. 
Daniels  v.  Roanoke  R.,  etc.,  Co.,  158 
N.  C.  418,  74  SE  331.  See  also  infra 
9  247.  (7)  Covenants  in  deed  see 
Infra  J  245.  (8)  Indorsement  of  note 
by  oorporation;  estoppel  of  purchaser 
thereof.  Boatmen's  Bank  v.  Gilles- 
pie, 209  Mo.  217,  108  SW  74.  (9)  In- 
dorsement of  note  to  corporation. 
New  Bern  Banking,  etc.,  Co.  v.  Duffy, 
166  N.  C.  83,  72  SE  96.  (10)  Insur- 
ance on  property  of  supposed  corpo- 
ration. Hamburg-Bremen  F.  Ins.  Co. 
V.  Ohio  Valley  Dry  Goods  Co.,  160  Ky. 
252,  169  SW  724,  AnnCasl916B  944; 
Bon  Aqua  Impr.  Co.  v.  Standard  F. 
Ins.  Co.,  34  W.  Va.  764,  12  SB  771. 
(11)  Lease  by  or  to  corporation. 
Oregonlan  R.  Co.  v.  Oregon  R.,  etc., 
Co.,  27  Fed.  277  (action  for  rent  re- 
ceived In  lease  of  railroad);  Gilmer 
Creamery  Assoc,  v.  Quentin,  142  111. 
A.  448;  Lynch  v.  Ferryman,  29  Okl. 
615,  119  P  229,  AnnCasl913A  1065. 
See  also  infra  f  246.  (12)  Mort- 
gages or  deeds  of  trust  to  or  by  a 
corporation  see  Infra  {  247.  (13) 
Purchase  of  goods  from  corporation. 
Weill  V.  Crittenden,  139  Cal.  488,  73 
P  238;  Cripple  Creek  First  Congrega- 
tional Church  V.  Grand  Rapids 
School-Fumlture  Co.,  16  Colo.  A.  46, 
60  P  948.  (14)  Sale  of  goods  by  cor- 
poration. California  Cured  -  Fruit 
Assoc.  V.  &telling,  141  Cal.  713,  75  P 
820:  Plummer  v.  Struby-Estabroolfc 
Mercantile  Co.,  23  Colo.  190,  47  P 
294;  Grande  Ronde  Lumber  Co.  v. 
Cotton.  12  Colo.  A.  375,^  55  P  610; 
Toledo  Computing  Scale  Co.  v. 
Young,  16  Ida.  187,  101  P  257,  258 
[clt  Cycl;  Walker  Paint  Co.  v,  Rug- 
gles,  48  111.  A.  406.  (15)  Sale  of 
land  by  corporation.  West  Missouri 
I.,and  Co.  v.  Kansas  City  Suburban 
Belt  R.  Co.,  161  Mo.  695,  61  SW  847. 
(16)  In  an  action  by  a  farmers' 
produce  and  mercantile  company 
against  its  agent  and  general  mana- 
ger to  recover  for  a  shortage,  where 
It  appeared  that  all  the  parties,  be- 
fore and  after  the  attempted  organ- 
ization of  company,  dealt  with  It  as 
If  It  had  been  In  fact  properly  organ- 
ized, they  were  all  estopped  to  deny 
its  existence.  Faulkner  v.  Farmers' 
Produce,  etc.,  Co.,  170  Ky.  22,  185 
SW  151. 

18.  Qulncy   Canal  v.   Newcomb,   7 


Mete.  (Mass.)  276,  39  AmD  778  (ac- 
tion by  canal  company  to  recover 
tolls);  Gainesville,  etc.,  County  Hos- 
pital Assoc.  V.  Atlantic  Coast  Line 
R.  Co.,   157  N.  C.  460    78  SE  242. 

[a]  In  Iowa,  where  a  statute 
provides  that  "no  body  of  men  act- 
ing as  a  corporation  shall  be  per- 
mitted to  set  up  the  want  of  a  legal 
organization  as  a  defense  to  an  ac- 
tion against  them  as  a  corporation; 
nor  shall  any  person  sued  on  a  con- 
tract made  with  such  corporation,  or 
sued  for  an  Injury  to  Its  property, 
or  a  wrong  done  to  Its  Interests,   be 

fiermltted  to  set  up  a  want  of  such 
egal  organization  in  his  defense" 
(Code  i  1636),  (1)  It  has  been  held 
that  the  term  "contract"  Includes  a 
corporation's  right  to  a  bequest,  and 
that  the  statute  therefore  prevents 
the  contention  that  a  corporation 
has  not  been  legally  organized  In 
order  to  defeat  its  right  to  enforce 
a  bequest  in  a  will  duly  admitted  to 
probate.  Qulnn  v.  Shields,  62  Iowa 
129,  17  NW  437,  49  AmR  141.  (2) 
It  has  also  been  held  that  the  stat- 
ute applies  when  a  corporation  seeks 
to  enforce  a  contract  or  right, 
whether  it  Is  a  plaintiff  or  defend- 
ant In  the  action.  Qulnn  v.  Shields, 
supra. 

19.  OontrtMta  wltli  ■tookhoUars  or 
mamliara  see  infra  §   237. 

ao.     See  cases  supra  note  14. 

ai.     See  infra  t  278. 

22.  See  infra  f  238. 

23.  See  infra  {  239. 

24.  Ala. — Montgomery  R.  Co.  v. 
Hurst,  9  Ala.  513. 

111. — Brown  v.,  Scottish  American 
Mortg.  Co^  110  'IIL  235;  West  .Side 
Auction  House  Co.  v.  Connecticut 
Mut,  Ins.  Co.,  85  111.  A.  497  [aff  186 
111.  156.  57  NE  839]:  Auburn  Cycle 
Co.  V.  Foote,  69  111.  A.  644;  Trogdon 
V.  CliBveland  Stone  Co..  53  III.  A.  206. 

Mass. — Williamsburg  City  P.  Ins. 
Co.  v.  Frothlngham,  122  Mass.  391; 
Topping  V.  Blckford,  4  Allen  120; 
Williams  V.  Cheney,  3  Gray  215. 

Minn.— Continental  Ins.  Co.  v. 
Richardson,  69  Minn.  433,  72  XW 
458;  Johnston  Harvester  Co.  v. 
Clark,  30  Minn.  808,  16  NW  252; 
French  v.  Donahue,  29  Minn.  Ill,  12 
NW  354. 

Mo. — Knapp,  etc.,  Co.  v.  Joy,  9  Mo. 
A.  576. 

N.  J. — Den  v.  Van  Houten,  10  N. 
J.  L.  270. 

35.  Svldanca  of  eorporata  azlat- 
enea  see  supra  S{  167,  171. 

QnaUflcatloiia  of  aad  axoaptloaa  to 
tha  raaaral  mJa  see  infra  {  264  et 
seq. 

se.  U.  S. — Automatic  Phonograph 
Exhibition  Co.  v.  North  American 
Phonograph  Co.,  45  Fed.  1. 

Ala. — Harris  v.  Gateway  Land  Co.. 
128  Ala.  662.  29  S  611. 

Conn. — Pish  v.  Smith,  78  Conn. 
377.  47  A  711,  84  AmSR  161. 

Ida. — Henry  Gold  Min.  Co.  v. 
Henry,   25  Ida  333,   137  P  623. 

Kan. — Massey  v.  Citlaens  '  Bldg.. 
etc.,  Assoc,  22  Kan.  624. 

La. — American  Homestead  Co.  v. 
LInlgan,   46  La.  Ann.   1118,   16  S   S69. 


For  later  oaaaa,  davalopmanta  and  cluuuraa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbar. 
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CORPORATIONS 
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tracting  has  also  recognized  the  existence  of  the 
eorporation  by  taking  an  active  part  therein  as  a 
promoter,  stoekholdet',  member,  or  officer."  A  stock- 
holder who  has  taken  a  loan  from  the  corporation 
cannot  deny  the  legality  of  its  existence  in  an  action 
by  it  to  recover  the  money." 

Ammdment  or  extension  of  diarter.  A  stock- 
holder may  thus  be  estopped  to  deny  or  to  question 
an  amendment  of  the  charter  of  a  corporation,™  or 
an  extension  of  its  corporate  existence."* 

Stock  sabscriptioQS.  One  who  has  contracted  with 
an  association  as  an  existing  corporation  by  sub- 
scribing for  its  capital  stock,  or  who  has  given  a 
note  or  bond  in  payment  of  a  subscription,  is 
estopped  to  deny  its  corporate  existence,  to  escape 
liability  on  the  contract  of  subscription,  note,  or 
bond  in  an  action  thereon  by  the  corporation  or  by 
its  receiver,  assignee,  or  creditors,"  particularly 
vhere  he  has  otherwise  recognized  the  existence  of 
the  eorporation  and  his  liability  on  the  subscription, 
note,  or  bond.''  But  thfere  is  no  recognition  of  cor- 
porate existence  where  one  makes  a  preliminary 
subscription  to  the  stock  of  a  corptoration  to  be 
afterward  created.  In  such  a  case  the  subscription 
is  an  implied  condition  that  the  eorporation  shall 
be  legally  created,  and  he  will  not  be .  estopped,  in 
an  action  on  the  subscription,  to  deny  the  legal 


Mo. — ^Holmes  v.  Royal  Lioan  As- 
«0C..  It*  Mo.  A.  829,  107  SW  lOOB. 

N.  Y.— U.  S.  Vinegar  Co.  v. 
Schlerel,  143  N.  T.  EST,  38  NB  729. 

Pa. — Freeland  v.  Pennsylvania 
Cent.  Ina.  Co..  94  Pa.  504. 

Wis. — GUman  v.  Druse,  ,111  Wla 
400,  17  NW  667.  , 

And  see  other  cases  Infra  this  sec- 
tion. 

UT.  Henry  Gold  Mln.  Co.  v.  Hen- 
ry, 25  Ida.  33S,  1S7  P  623;  Ross  v. 
Cblengo,  etc.,  R.  Co.,  77  111.  127;  Has. 
sey  V.  CUisens*  Bids.,  etc.,  Assoc,  22 
Kan.  S24;  PittsburE  Mln.  Co.  v. 
Spooner.  74  Wis.  107.  42  NW^  269,  17 
AmSR  149;  and  other  cases  Infra 
this  aectlon. 

Bstoppel  hy   Holdtng  out,   o*  p«r- 

IMpatLim  in,   oozponraim  see   Infra 

i  2S9  et  seq.  •  ' 

as.    American    Homestead    Co,    v. 

I^uilgan.  46  La.  Ann.  1118,  16  S  169. 

M.    See  supra  I  199. 

30.    See  supra  |  182^ 

n.    u.  S. — Andes  V.  Ely,  1S8  V.  8. 

112.,  IS  set  964,  39  L.  ed.  996;  Chubb 

y.  Upton,  96  U.  S.  666,  24  L.  ed.  623; 

Casey  t.   Qalli,    94    U.    S.    67S,    24    L.. 

ed.   168,  307;   American  Alkali  Co.  t. 

Campbell,    113    Fed.     398;     Upton    v. 

Hansborough,   28  F.  Cas.   No.    16,801, 

I  BIss.  417. 

Ala. — Harris  v.  Gateway  LAnd  Co., 
128  Ala.  652,  29  S  611;  Kahn  v.  Hall, 
1«1  Ala.  102,  14  S  106;  Bibb  v.  Hall, 
101  Ala.  79,  14  S  98;  Lehman  v.  War- 
ner, <1  Ala.  465. 

Ark. — ^Jones  v.  Dodge,  97  Ark.  248, 
133  SW  828,  LRA1916A  472. 

Colo. — Callahan  v.  Chllcott  Ditch 
Co..  37  Colo.  331.  86  P  123. 

Conn. — Fish  v.  Smith,  73  Conn.  377, 
47  A  711,  84  AmSR  161;  Canneld  v. 
Gregory,  66  Oonn.  9,  33  A  68(. 

D.  C. — ^ICeyaer  v.  Hits,  18  D.  C.  478 
[rev  on  other  grounds  183  U.  S.  188, 
it  set  290.  33  L.  ed.  681]. 

Oa — Chappell  v.  Lowe,  146  Oa.  717, 
It  SB  777;  Torraa  v.  Raeburn,  108 
Ga.  346.    33    BE  989. 

111.— McCarthy  v.  Lavasche,  89  111. 
210,  31  AmR  88;  Goodrich  v.  Rey- 
nolds, 81  111.  490,  83-AmD  240;  The 
Jollet  V.  Frances,  86  III.  A.  243. 

Ind. — Mullen  v.  Beech  Grove  Driv- 
ing Park.  64  Ind.  202;  Ft.  Wayne, 
etc..  Tump.  Co.  ▼.  Deam,  10  Ind.  563; 
Ensey  v.  Cleveland,  etc.,  R.  Co.,  10 
Ind.  178;  Stoops  v.  Oreensbnrgrh,  etc., 
PUnk  Road  Co„  10  Ind.  47. 

Iowa. — Farmers'  Hut.  Tel.  Co.  v. 
Howell,  132  Iowa  S3,  109  NW  294. 

Ky.— Kentucky  Coal,  etc.,  Mfg.  Co. 
V.  Lexington,  etc.,  R.  Co.,  7  I^.  Op. 

[14  C.  J.— 16] 


131;  North  v.  Irvin  Tump.  Road,  6 
Ky.  Op.  307;  New  Liberty  Literary 
Inst.  V.  Curd,  3  Ky.  Op.  211. 

La. — American  Homestead  Co.  v. 
LInlgan,  4<  La.  Ann.  1118,  16  3  369; 
Peychaud  v.  Lane,  2^4   La.  Ann.  404. 

Me. — South  Bay  Meadow  Dam  Co. 
v.  Gray,  30  Me.  647. 

Mass. — Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94,  8  AmD  128. 


Minn. — Minnesota  Gas-Llght  Econ- 
omizer Co.  T.  Denslow,  46  filnn.  171, 
48  NW  771. 


Mo. — Camp  ▼.  Byrne,  41  Mo.  626: 
Ohio,  etc.,  R.  Co.  V.  McPherson,  36 
Mo.  13,  86  AmD  128;  Lucas  Market 
Sav.  Bank  v.  Ooldsoll,  8  Mo.  A.  696. 

Nebr. — Davis  v.  Watklns,  66  Nobr. 
288,   76  NW  876. 

N.  Y. — U.  S.  Vinegar  Co.  v. 
Schlegel,  143  N.  T.  637.  88  NB  729; 
Asplnwall  V.  Sacchl,  67  N.  Y.  331; 
Black  River,  etc.,  R.  Co.  v.  Clarke, 
25  N.  T.  208;  Baton  v.  Asplnwall,  19 
N.  T.  119;  Perkins  v.  Batch.  4  Hun 
137;  George  Irish  Paper  Corp.  v. 
White.  91  Misc.  261,  154  NYS  778; 
Dutchess  Cotton  Manufactory  v.  Da- 
vis, 14  Johns  238,  7  AmD  469. 

Oh. — Dlckason  v.  Grafton  Sav. 
Bank  Co.,  27  Oh.  Clr.  Ct.  357. 

Fa.— Bell's  App.,  116  Pa.  88,  8  A 
177,  2  AmSR  632. 

R.  I. — Slocum  V.  Providence  Steam, 
etc.,  Co.,  10  R.  I.  112. 

Tenn. — Pope  v.  Merchants'  Trust 
Co.,  118  Tenn.  606,  103  SW  792  (un- 
der a  statute  providing  that  no  per- 
son sued  on  a  contract  made  with  a 
corporation  shall  be  permitted  to  set 
up  want  of  legal  organization  as  a 
defense). 

Tex. — Medlin  v.  Commonwealth 
Bonding,  etc.,  Ins.  Co.,  (Civ.  A.)  180 
SW  899. 

Wa8h.^^ox  V.  Dickie,  48  Wash. 
264,   268,   93   P  623    [cit  Cb'Cl. 

Que. — Victoria-Montreal  F.  Ins.  Co. 
V.   O'Nell,   6   Que.   Pr.   4. 

"It  Is  settled  by  the  decisions  of 
the  courts  of  the  United  States  and 
by  the  decision  of  many  of  the  State 
courts  that  one  who  contracts  with 
an  acting  corporation  cannot  defend 
himself  against  a  claim  on  such 
contract.  In  a  suit  by  the  corporation, 
by  alleging  irregularity  of  Its  or- 
ganization. .  .  .  The  same  principle 
applies  to  the  case  of  a  subscription 
to  the  capital  stock  In  an  organiza- 
tion which  has  attempted  Irregularly 
to  create  Itself  Into  a  corporation, 
and  has  acted  as  such."  Chubb  v. 
Upton,  96  U.  S.  666,  667,  24  L.  ed. 
623;  American  Alkali  Co.  v.  Camp- 


existence  of  the  corporation,'*  unless  in  some  way 
he  has  recognized  it,  or  participated  in  holding  it 
out,  as  an  existing  corporation,  in  which  case  the 
estowel  arises  from  such  recognition  or  participa- 
tion."* 

Mntoal  insnraace.  A  member  and  policyholder 
in  a  mutual  insurance  company  doing  business  as  a 
corporation  is  estopped  to  deny  the  legality  of  its 
corporate  existence  in  an  action  by  it  or  its  receiver 
to  recover  an  assessment,"*  or  on  a  premium  note 
given  by  him  to  the  company."* 

Building  and  loan  associatioiis.  A  borrowing 
member  of  a  building  and  loan  association,  who  has 
contracted  with  the  association  as  a  corporation 
and  obtained  a  loan  from  it,  is  estopped  to  deny  the 
l^ality  of  its  corporate  existence  in  an -action 
against  him  on  the  contract  or  to  defeat  a  mortgage 
given  to  secure  the  loan." 

[$  238]  (3)  Action  against  Stockholders  or  Mem- 
bers Indlvidnally.  By  the  weight  of  authority  the 
rule  that  a  person  contracting  with  a  corporation 
as  such"  is  estopped  to  deny  its  corporate  existence 
applies  so  as  to  prevent  him  froqi  denying  its  cor- 
porate existence  for  the  purpose  of  maintaining  an 
action  on  the  contract  or  on  implied  contract  against 
the  stockholders  or  members  individually,""  unless 
they  have  been  guilty  of  fraud  or  there  are  other 

bell.  113  Fed.  898. 

SS.  Rockville,  etc..  Tump.  Road 
V.  Van  Ness,  20  F.  C^as.  No.  11,986, 

2  Cranch  C.  C  449;  Fish  v.  Smith. 
73  Conn.  877.  47  A  711.  84  AmSR 
161-  Tanner  v.  Nichols,  80  SW  225, 
26  KyL  2191-  Ohio,  etc.,  R.  Co.  v. 
McPherson,  '35  Mo.  13,  86  AmD  128. 
And  see  other  cases  inf  preceding 
note.  See  also  infra  t  260. 
.    33.    See  Infra  |  79S. 

9*.    See  Infra  {  260. 

3S.  Rockland,  etc..  F.  Ins.  Co.  v. 
Bussey,  48  App.  Div.  369,  63  NYS 
86;  International  Sav.,  etc.,  Co.  v. 
Stenger,  31  Pa.  Super.  294;  Oilman 
V.  Druse,  111  Wis.  400,  87  NW  667. 
See  also  infra  |  260. 

as.  Cahlll  V.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124.  43  AmD 
467;  Hyatt  v.  Esmond,  37  Barb.  (N. 
Y.)  601;  Freeland  v.  Pennsylvania 
Cent.   Ins.   Co.,   94    Pa.    604. 

37.  See  Building  and  Loan  Asso- 
ciations I   13. 

38.  Vscssstty  for  raoogaltioB  of 
•■•oat»tlo&  «•  oofponttton  see  infra 
i  264. 

St.  tr.  S.— In  re  Western  Bank, 
etc,  Co.,  163  Fed.  713;  Phlnlzy  v. 
Augusta,  etc.  R.  Co.,  62  Fed.  678; 
Gartside  Coal  Co.  v.  Maxwell.  22  Fed. 
197. 

Ala. — Cihristian.  etc.  Grocery  Co. 
V.  Frultdale  Lumber  Co.,  121  Ala. 
340,  25  S  666;  Cory  v.  Lee,  93  Ala. 
468,  8  S  694;  Snlder-s  Sons'  Co.  v. 
Troy,  91  Ala.  224,  8  S  668,  24  AmSR 
8:87,  11  LRA  615:  Sherwood  v.  Alvis, 
83  Ala.  115,  3  S  307,  3  AmSR  696; 
Lehman  v.  Warner,  61  Ala.  466;  Mag- 
nolia Shingle  Co.  v.  J.  Zimmem's  Co., 

3  Ala.  A.  678.  58  S  90. 
(3olo. — Humphreys    v.    Mooney.    5 

Colo.  282. 

Ga. — Brooke  v.  Day,  129  Ga.  694, 
69  SB  769;  Planters'  etc..  Bank  v. 
Padgett.  69  Ga.  159;  Rozar  v.  Rosen- 
helm  Shoe  Co.,  14  Ga.  A.  13,  80  SB 
24. 

111.— Tarbell  v.  Page,  24  111.  46: 
Brown  v.  Mellck,  186  111.  A.  3;  Clin- 
ton Co.  V.  Schwarz,  176  111.  A  677. 

Ind. — Jennings  v.  Dark,  176  Ind. 
832,  92  NB  778:  Bradford  v.  Frank- 
fort, etc,  R.  Co.,  142  Ind.  883,  40 
NE  741,   41    NE   819. 

Ind.  T. — Western  Inv.  Co.  v.  Davis, 
7  Ind.  T.,  162,  104  SW  673.  16  Ann 
Cas  1134. 

La. — Tulane  Impr.  Co.  v.  Chapman, 
129  La.  662,  66  S  609;  Bond  v.  Scott 
Lumber  Co.,  128  La.  818,  66  S  468. 
And  see  Sentell  v.  Hewitt,  60  La. 
Ann.  3,  22  S  970.  These  cases  must 
be  regarded  as  impliedly  overruling 
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circumstances  rendering  the  doctrine  of  estoppel  in- 
applicable in  the  particular  case,*"  or  unless  such 
individual'  liability  is  expressly  imposed  by  a  stat- 
ute.*^ In  some  jurisdictions,  however,  it  seems  to 
be  held  that  the  doctrine  of  estoppel  to  deny  cor- 
porate existence  does  not  apply  -in  such  a  case  ° 
merely  because  of  the  fact  of  contracting  with  the 
association  as  a  corporation,  and  where  there  are 
no  other  elements  equitably  requiring  application  of 
the  doctrine;  and  that,  in  the  absence  of  such  addi- 
tional elements,  an  action  will  lie  against  the  stock- 
holders or  members,  if  there  is  in  fact  no  corpora- 
tion, notwithstanding  the  contract  was  made  with 
the  association  as  a  corporation.*^ 

[$  239]  (4)  Action  against  Officers  or  Agents. 
One  who  deals  and.  contracts  with  a  corporation  as 
such  is  estopped,  in  the  absence  of  fraud,  to  deny 
the  legality  of  its  corporate  existence  foi;  the  pur- 
pose of  holding  the  officers  or  agents  who  made  or 
authorized  the  contract  for  it  individually  liable.*' 
^  [i  240]  (6)  Openttion  of  Estoppd  in  Otiier 
Oases  Than  in  Actions  on  the  Contract.    The  doc- 


any thins  to  tba  contrary  in  Liehman 
V.  Knapp,  4g  La.  Ann.  1148,  20  S  674: 
Williams  V.  Hewitt,  47  La.  Ann.  1076, 
17  S  496,  49  AmSR  894^ 

Mich. — Lockwood  v.  wynkoop,  178 
Mich.  388,  144  NW  846;  Newcomb- 
Endlcott  Co.  V.  Fee,  167  Mich.  574, 
133  NW  B40;  Love  v.  Kamaey,  139 
Mich.  47,  102  NW  279;  Gow  v.  Col- 
lin, etc..  Lumber  Co.,  109  Mich.  46, 
66  NW  676;  American  Mirror,  etc., 
Co.  V.  Bulkley,  107  Mich.  447,  65  NW 
291:  Merchants',  etc,  Bank  v.  Stone, 
38  Mich.   779. 

Minn. — Richards  v.  Minnesota  Sav. 
Bank,  76  Minn.  196,  77  NW  822. 

Miss.— ^TohnstOD  v.  Oumbel,  19  S 
100. 

Nebr. — Nebraska  Nat  Bank  v.  Fer- 
guson, 49  Nebr.  109,  68  NW  870,  69- 
AmSR  622:  Hogue  T.  Capital  Nat. 
Bank,  47  Nebr.  929.  66  NW  1036; 
Kleckner  v.  Turk,  46  Nebr.  176,  63 
NW  469;  Globe  Pub.  Co.  ▼.  State 
Bank,  41  Nebr.  176,  69  NW  683,  27 
LRA  864.  _ 

N.  H.— Larned  v.  Beal,  66  N.  H. 
184     23  A   149 

N.  J.— Stout  V.  ZuUck,  48  N.  J.  L. 
699.   7  A  362. 

Oh.— Cincinnati  Second  Nat.  Bank 
V.  Hall,  36  Oh.  St.  168;  MediH  v.  Col- 
lier. 16  Oh.  St.  699. 

Tenn.— Shields  v.  Clifton  Hill  Land 
Co.,  94  Tenn.  123,  28  SW  668,  45  Am 
SR  700,  26  LRA  609;  Tennessee  Au- 
tomatic LlKhting  Co.  T.  Massey,  (Ch. 
A.)  66  SW  36. 

Wash. — Ivy  Press  v.  McKechnle,  88 
Wash.  643,  163  P  1067. 

Wis. — Clausen  v.  Head,  110  Wis. 
406,  86  NW  1028,  84  AmSR  933: 
Black  River  Impr.  Co.  v.  Holway,  86 
Wis.   344,   55  NW  418. 

"Where  a  person  deals  with  what 
be  supposes  is  a  corporation,  with 
what  all  parties  think  Is  a  corpora^ 
tlon,  where  he  gives  his  credit  to 
that  supposed  corporation,  he  can- 
not afterwards,  when  It  turns  out 
that  It  Is  not  validly  incorporated, 
turn  round  and  say,  "Well,  I  dealt 
with  this  supposed  corporation;  I 
thought  it  was  a  corporation;  I 
trusted  it  as  a  corporation;  I  sold 
goods  to  it  as  a  corporation:  but  it 
seems  when  It  first  attempted  to  be- 
come incorporated  that  there  was 
I  some  defect  or  irregularity  in  Its 
proceedings,  so  that  It  did  not  be- 
come legally  Incorporated,  and  there- 
fore you  who  are  stockholders  will 
be  held  personally  liable.'  "  Gartslde 
Coal  Co.  V.  Maxwell,  22  Fed.  197,  198 
[quot  and  appl  In  re  Western  Bank, 
etc.,  Co.,   168  Fed.  713,   7221. 

Da  facto  eotpoxattona  see  supra 
1    220. 

Bstovpel  "by  tOag  aaA  reoovexlng 
Jndgmant  agaiaBt  eoxporatlmgi  see 
Infra  i   277. 

40.     See  Infra  tl   267.   268. 


41.  Ragland  v.  Doolittle.  100  Miss. 
498,  66  S  446  (holding  that,  under 
Code  ri906]  i  930,  providing  a  part- 
nership liability  on  Incorporators 
who  fall  to  complete  the  incorpora- 
tion by  filing  a  necessary  certificate 
with  the  secretary  of  state,  creditors 
who  have  dealt  with  an  association 
as  a  corporation  are  not  thereby 
estopped  from  asserting  their  lia- 
bility as  partners,  since  so  to  hold 
would  nullify  the  plain  terms  of  the 
statute).     See  Infra  XII,  D. 

48,  Kaiser  v.  Laurence  Sav.  Bank, 
66  Iowa  104,  8  NW  772.  41  AmR  86; 
Hurt  V.  Salisbury,  66  Mo.  310;  Clea- 
ton  V.  Emery,  49  Mo.  A.  845;  Glenn 
V.  Bergmann,  20  Mo.  A.  343;  Guckert 
V.  Ha.cke,  169  Pa.  303.  28  A  249. 

[a]  The  ml*  of  •atoppel  appUaa, 
however,  even  In  these  Jurisdictions 
(1)  where  there  are  other  elements 
than  the  mere  fact  of  contracting 
with  the  association  as  a  corpora- 
tion on.  which  the  estoppel  may  rest 
(Beaton  v.  Grimm,  110  Iowa  145,  81 
NW  225);  (2)  as  where  the  party 
so  contracting  knew,  when  he  con- 
tracted, that  the  association  was  not 
legally  incorporated  (Elliott  v.  Sul- 
livan, 166  Mo.  496,  137  SW  287;  Coch- 
ran V.  Arnold,  68  Pa.  899.  See  infra 
i  270);  (3)  or  where  he  was  a  stock- 
holder, director,  and  officer  ~ of  the 
pretended  corporation,  so  that  fail- 
ure to  comply  with  the  statute  in  the 
organization  of  the  corporation  was 
in  part  his  own  fault  (Seaton  V. 
Grimm,  110  Iowa  146,  81  NW  266). 
See  infra  9   263. 

S*  facto  corporations  see  supra 
S    220. 

43.  Love  V.  Ramsey,  139  Mich.  47, 
102  NW  279;  Merrlman  v.  Magiveny, 
12  Heisk.    (Tenn.)    494. 

44.  Wallace  v.  Loomls,  97  XT.  S. 
148,  24  L.  ed.  895:  Rannels  v.  Rowe, 
146  Fed.  296,  74  CCA  376  [oertiorari 
den  207  U.  S.  591,  28  SCt  257,  52  L. 
ed.  355];  Automatic  Phonograph  Ex- 
hibition Co.  v.  North  American 
Phonograph  Co.,  46  Fed.  1;  California 
Cured  Fruit  Assoc,  v.  StelUng,  141 
CUil.  713,  75  P  820;  Kelleher  v.  Denver 
Music  Co.,  48  Colo.  212,  109  P  860; 
Calkins  v.  Bump,  120  Mich.  836,  79 
NW  491;  and  other  cases  infra  this 
and  following  sections. 

[a]  aamlshment^-^Where  a  gar- 
nishee has  recognized,  dealt  with, 
and  paid  drafts  drawn  by  a  company 
after  Its  Incorporation,  he  cannot 
deny  its  corporate  existence.  Bart- 
lett  V.   Wilbur,   53  Me.    486. 

[b]  To  asseit  that  assets  belonf 
to-  stooUioUers. — Where  a  corpora- 
tion has  had  business  relations  with 
another  corporation  for  a  consider- 
able time,  It  is  estopped.  In  an  action 
by  a  receiver  thereof,  to  deny  its 
existence   as    a   corporation,    and    to 


trine  of  estoppel  to  deny  the  existence  of  a  cor- 
poration by  reason  of  having  contracted  o^  other- 
wise dealt  with  it  as  a  corporation  applies,  not  only 
in  actions  on  contracts  made  with  the  corporation, 
but  also  where  the  party  or  his  privies  seeks  to 
defeat  the  effect  of  the  contract  or  other  dealing  by 
setting  up  want  of  due  incorporation  and  in  other 
cases  in  which  equity  requires  its  application;" 
as,,  for  example,  where  one  who  has  sold  and  con- 
veyed or  transferred  property  to  a  supposed  corpo- 
ratibn  denies  the  legality  of  its  incorporation  in  order 
to  defeat  the  effect  of  the  contract  and  to  dispute 
its  title;*'  where  one  who  has  contracted  or  nego- 
tiated with  a  corporation  and  received  its  property 
or  funds  denies  its  corporate  existence  in  an  action 
against  him  by  the  corporation  or  its  receiver  to. 
recover  the  property  or  funds  ;**  where  a  city  which 
has  granted  &aacluses  to  a  corporation  denies  the 
leg^Uty  of  its  incorporation  in  an  action  by  it  to 
enjoin  the  city  from  interfering  with  the  exercise 
of  the  rights  granted;*^  wheare  a  pledgee  of  property 
of  a  corporation  denies  its  existence  in  an  action 

assert  that  assets  In  Its  hands  belong 
to  the  stockholders  of  such  corpora- 
tion individually,  and  not  to  the  cor- 
poration. Rafferty  v.  jersey  City 
Bank.  33  N.  J.  L.  368. 

[c]  die  pnrduuier  of  a  note  In* 
florssd  as  by  »  oozponttlon  is 
estopped  by  suing  on  the  note  to 
deny  the  corporate  existence  of  such 
Indorser  for  the  purpose  of  holding 
Its  members  liable  as  partners  on  the 
Indorsement.  Boatmen's  Bank  v. 
Gillespie,   209  Mo.  217,   108  SW  74. 

[d]  Bvlt  for  iBjnnotion. — ^Where 
defendant  made  a  contract  with  com- 
plainant, and  received  fifteen  thou- 
sand shares  of  the  lattw's  stock  as 
a  consideration  therefor,  and  after- 
wardt  on  breach  of  the  agreement  by 
defendant,  complainant  sued  for  an 
injunction,  alleging  Irreparable  in- 
Jury,  It  was  held  that  defendant 
could  not  defeat  the  motion  for  pre- 
liminary injunction  on  the  ground 
that  complainant  had  never  been 
legally  organized  as  a  corporation, 
and  that  the  contract  was  ultra 
vlrea  .\utomatlc  Phonograph  Ehc- 
hlbltion  Co.  •v.  North  American 
Phonograph  Co.,  45  Fed.  1. 

4B.  Rannels  v.  Rowe,  146  Fed.  296, 
74  CCA  376  [certiorari  den  207  U.  S. 
591.  28  SCt  267,  52  L.  ed.  855];  Green 
v.  Grigg,  98  App.  Dlv.  446,  90  NTS 
666. 

[a]  One  wlM  sells  a  bond  and 
mortfpaga  to  a  purported  corporation 
Is  estopped  to  assert  a  want  of  legal 
existence  in  the  corporation  as 
against  a  bona  fide  transferee  of 
such  corporation  In  a  suit  to  recover 
irassesslon  of  the  property  on  the 
ground  of  false  representations  by 
the  corporation.  Green  v.  Grlgg,  98 
App.  Dlv.  446,  90  NTS  566. 

46.  Colo. — Kelleher  v.  Denver 
Music  Co.,  48  Colo.  212.  109  P  860. 

La. — Blanc  v.  Germanla  Nat.  Bank. 
114   La.   789.   38   S  637. 

N.  J. — Rafferty  v.  Jersey  City 
Bank,  83  N.  J.  L.  868. 

N.  Y. — Keokuk  Commercial  Bank 
V.  Pfelffer.  108  N.  T.  242,  16  NB  811. 

N.  C. — FayetteviUe  Waterworks 
Co.  V.  Tllllnghast,  119  N.  C.  «4S,  26 
SE  960  (lessee  of  waterworks  com- 
pany estopped). 

Oh. — ClrcleviUe  Bank  v.  Renlck,  16 
Oh.  822. 

Wash. — (Jarroll  v.  Paolfle  Nat. 
Bank.  19  Wash.  689,  64  P  it. 

[a]  One  wlio  has  BSgotUtea  with 
a  oorponrtlon  with  the  view  of  pur- 
chasing from  the  latter  personal 
property  already  in  his  possession 
cannot.  In  an  action  by  the  corpora- 
tion to  recover  possession  of  the 
property,  question  its  corporate  ex- 
istence. Kelleher  v.  Denver  Music 
Co..  48  Colo.  212,  109  P  860. 

47.  Old     C!olony     Trust     <3o.     v. 
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against  him  to  recover  the  property;^  where  one 
who  has  received  money  under  a  contract  with  a 
corporation  denies  its  existence  in  an  action  by  it 
to  recover  the  money  as  having  been  paid  under  a 
mistake;**  where  one  who  has  contracted  with  a 
eorporation  and  recovered  judgment  against  it 
denies  its  corporate  existence  in  an  action  by  it  to 
recover  land  purchased  at  an  execution  sale  under 
the  judgment ;°''  where  a  creditor  of  a  corporation 
attempts  in  a  winding  up  proceeding  to  impeach  its 
title  for  irregularities  in  its  organization; .  where 
one  who  has  become  a  creditor  of  a  corporation  or' 
the  holder  of  a  lien  on  its  property  denies  the  legal- 
ity of  its  existence  in  order  to  attack  the  validity 
or  priority  of  bonds,  mortgages,  or  deeds  of  trust, 
given  by  it,"  or  in  order  to  attack  an  assignment 
by  it;"  or  where  one  who  claims  title  to  real  estate 
derived  from  a  eorporation  denies  its  existence  in 
order  to  defeat  a  prior  mortgage  by  the  corporation 
on  the  same  property.**  A  person  who  by  holding 
corporate  bonds  acquires  a  locus  standi  in  a  suit 
brought  to  foreclose  a  mortgage  made  to  secure  their 
payment  is  estopped  to  deny  the '  corporate  exist- 
ence of  the  company  for  the  purpose  of  gaining  a 
supposed  advantage  over  other  creditors  who  have 
in  the  same  manner  relied  on  its  corporate  exist- 
ence." 

[i  241]  (6)  Oontracts  with  Third  Persons  Becog- 
liang  Eziatence  of  Corporation.  A  person  who  has 
entered  into  a  contract  with  -another  which  ex- 
pressly recognizes  the  existence  of  a  corporation  is 
estopped,  in  an  action  arising  out  of  the  contract, 
to  deny  the  legal  existence  of  such  corporation."' 

[$  242]  (7)  Estoppel  of  Monidpal  Corporation— 


(a)  By  Contract  with  Corporation.  The  general 
rule  of  estoppel  by  contract  or  dealing  with  a  cor- 
poration applies  so  as  to  prevent  a  city  or  other 
municipal  corporation  from  denying  the  l^al  exist- 
ence of  a  corporation  with  which  it  has  contracted 
as  such.*' 

[i  243]  (b)  By  henry  and  Collection  of  Taxes. 
A  municipal  eorporation  which  has  assessed  taxes 
against  an  association  as  a  corporation  and  received 
the  taxes  paid  by  it  under  protest  is  estopped,  in  an 
action  by  the  company  to  recover  them,  to  say  that 
it  was  not  legally  incorporated.** 

[f  244]  (8)  Estoppel  by  Deed— (a)  In  Oeneral 
The  doctrine  of  estoppel  by  deed,  by  which  a  party 
to  a  deed  and  his  privies  are  precluded  from  assert- 
ing against  the  other  party  or  his  privy  any  right 
or  title  in  derogation  of  the  deed,  or  from  denying 
the  truth  of  any  material  fact  asserted  therein,^ 
and  by  which  all  the  parties  to  a  deed  are  bound 
by  the  recitals  therein  legitimately  appertaining  to 
the  subject  vmatter  thereof,"  precludes  a  party  to  a 
deed  executed  by  him  to  an  association  as  a  corpo- 
ration, or  which  recites  the  existence  of  a  corpo- 
ration, from  afterward  denying  the  legality  of  the 
existence  of  such  corporation  for  the  purpose  of 
defeating  or  impairing  the  operation  or  effect  of 
the  deed."^  Such  estoppel  also  operates  against  and 
in  favor  of  privies.®' 

[i  245]  (b)  Deeds  of  Conveyance.  The  grantor 
in  a  deed  to  a  corporation  or  one  claiming  under 
him  is  estopped  to  deny  the  corporate  existence 
of  the  grantee  for  the  purpose  of  defeating  the 
deed,*"  or  for  the  purpose  of  defeating  an  action 


Wichita;  123  Fed.  762  Tmod  on  other 
grounds  132  Fed.  641,  66  CCA  19]. 

48,  Blanc  v.  Qermanla  Nat.  EHink, 
114  La.  739.  38  S  537. 

48.  Liverpool,  etc..  Fire,  etc.,  Ins. 
Co.  V.  Hunt,  11  La.  Ann.  623  (action 
by  insurance  company  to  recover 
money  paid). 

,  SO.    Estey  Mfg.  Co.  v.  Runnels,  SB 
Mich.  130.  20  NW  82«. 

51.  Hooven  Mercantile  Co.  ▼. 
Evans  Mln.  Co.,  193  Pa.  28,  44  A  277. 

Sa.  Wallace  v.  Loomls,  97  IT.  8. 
1«.  24  L.  ed.  895;  Toledo,  etc^  R.  Co. 
V.  Continental  Trust  Co.,  96  Fed.  497, 
K  CCA  155  rmod  86  Fed.  929];  Louis- 
vllle  Trust  Co.  v.  Louisville,  etc.,  R. 
Co..  84  Fed.  839,  28  CCA  202  [rev  on 
other  srounds  174  U.  S.  674,  19  SCt 
Si?,  43  L..  ed.  1130];  ContlnenUI 
Trust  Co.  v.  Toledo,  etc..  R.  Co.,  82 
red.  642  rmod  on  other  grounds  95 
Fed.  497.  16  CCA  156];  Andrews  v. 
National  Fdy.,  etc..  Works,  77  Fed. 
'U,  23  CCA  454,  36  LRA  163  [den 
reh  76  Fed.  166,  22  CCA  110,  36  LRA 
1«];  Hasbrouck  v.  Rich.  113  Mo.  A. 
'89.  88  SW  131:  Hatry  v.  PainesvlUe. 
«tc.,  R.  Co.,  1  Oh.  Clr.  Ct  426,  1  Oh. 
Cir.  Dec.  238. 

(a]  Jadcmant  OTadltor<— The  legal 
«xistence  and  power  to  act  of  a  cor- 
poration whose  existence  de  facto 
MS  never  been  questioned  cannot  be 
<li.«puted  by  parties  who  derive  their 
only  standing;  In  .court  to  make  the 
objection  through  the  assertion  that, 
on  contracts  with  such  corporation, 
toey^have  recovered  and  hold  an  un- 
Mtlsfied  Judgment  against  it.  An- 
drews V.  National  Fdy.,  etc..  Works, 
r.  Fed.  774.  23  CCA  454.  36  LRA  153 
(den  reh  76  Fed.  166,  22  CCA  110,  36 


(Miss.) 
Mortg. 


LRA  139]. 

,.S3.    Johnston    v.    Qumbel, 

»  S  100. 

„  54.    Hasselman    v.    U.    S. 

Co.,  97  Ind.  S65. 

,  M.    Wallace   ▼.   L^omis,    97   V.   3. 

1«.  24  L.  ed.  895. 

B&  Northwest  Auto  Co.  v.  Har- 
mon. 250  Fed.  832;  Kansas  City 
Southern  R.  Co.  v.  Mlxon-McCllntock 
Co-.  107  Ark.  48,  154  SW  205. 
AnnCasl914C    1247     (holding    that    a 


railroad  company  wWch  has  is- 
sued a  bill  of  lading  binding 
itself  to  deliver  to  a  corporation  as 
consignee  cannot  deny  the  existence 
of  the  corporation  In  an  action  by  It 
for  damage  to  the  goods  in  transit); 
Beebe  v.  Thomas,  7  Oh.  Dec.  (Re- 
print) 319,  2  CincLBul  107  (holding 
that  where  a  creditor  of  a  corpora- 
tion accepted  the  note  of  two  of  the 
stockholders  for  his  debt,  with  an 
agreement  that  It  should  be  credited 
on  their  individual  liability  as  stock- 
holders, he  was  estopped  to  deny  the 
legality  of  the  corporation's  organ- 
ization); Hassinger  v.  Ammon,  160 
Pa  245,  28  A  679  (bond  guaranteeing 
obligations  of  alleged  corporation); 
Wentz  V.  Lowe,  2  Pa.  <3as.  »79,  3  A . 
878  (holding  that,  where  a  party 
dealt  with  a  corporation,  furnishing 
it  building  materials  on  the  order  of 
one  of  Its  ofllcers,  for  which  the 
officer  gave  his  accommodation  note, 
such  party,  in  an  action  on  the  note 
against  the  officer,  was  estopped  to 
deny  that  the  corporation  ever  ex- 
isted). 

Bstoppel  by  deed  see  Infra  |  244 
et  seq. 

57.  U.  S. —  Andes  v.  Ely,  158  U.  S. 
312,  15  SCt  954,  89  L.  ed.  996  (bonds 
issued  by  town  for  subscription  to 
stock  of  railroad  company);  Old 
Colony  Trust  Co.  v.  Wichita,  123  Fed. 
762  [mod  on  ether  grounds  132  Fed. 
641,  66  CCA  19]  (holding  that  where 
a  city  had  granted  franchises  to  a 
telephone  company  organized  under 
the  laws  of  the  state  and  the  com- 
pany had  acted  thereon  in  construct- 
ing Its  plant  and  lines,  the  city  could 
not  question  the  validity  of  the  com- 
pany a  incorporation  in  a  suit  to  re- 
strain such  city  from  interfering 
with  the  exercise  of  the  rights  it 
had  granted). 

Ala. — Greenville  v.  OreenvlUe 
Water  Works  Co.,  12B  Ala.  625,  27  S 
764  (city  contracting  by  ordinance 
with  water  company  to  pay  rent  for 
certain  hydrants). 

Conn. — Saueatuck  Bridge  Co.  v. 
Westport,  39  Conn.  337  (contract  of 
town   with   bridge   company   to   pur- 


See  Estoppel   [16   Cyc   689   et 


chase  and  pay  for  bridge). 

Ind. — Bartholomew  County  v. 
Bright,  18  Ind.  98;  EvansviUe,  etc 
R.  Co.  V.  EvansviUe,  16  Ind.  896 
(both  of  which  were  eases  of  sub- 
scription by  a  municipal  corporation 
to  stock  of  railroad  company  and 
issue  of  bonds  in  payment). 

Mo. —  St.  Louis  (ias-Llght  Co.  v. 
St.  Louis,  11  Mo.  A.  '55  [afr  84  Mo. 
202]  (contract  between  city  and  gas- 
light company). 

See  also  Monroe  Water  Co.  v. 
Frenchtown  Tp.,  98  Mleh.  431.  57  NW 
268. 

S8.  Monroe  Water  Co.  v.  French- 
town  Tp.,  98  Mich.  4*1,  67  NW  268. 

68.    See   Estoppel    [16   Cyc   685   et 

seq]. 

61.  Conn. — People's  Sav.  Bank, 
etc.,  Assoc.  V.  Collins,  27  Conn.  142. 

111.— I.  O.  M.  A.  V.  Paine.  122  111. 
626.  14  NE  42;  Wood  v.  Kingston 
Coal  Co.,  48  III.  366,  95  AmD  664. 

Mass. — Dooley  v.  Wolcott,  4  Allen 
406. 

Minn. —  JefTerson  ▼.  McCarthy,  44 
Minn.  26.  46  NW  140. 

Mo. — Ragan  v.  McBHroy,  98  Mo. 
349.  11  SW  735;  Broadwell  ▼.  Merrltt 
87  Mo.  96.  1  SW  866;  Hasenrltter  v. 
Kirchhoffer,  79  Mo.  269;  German 
Bank  v.  Stumpf,  6  Mo.  A.  17  [aft  73 
Mo.   311]. 

Wis. — Whitney  v.  Robinson,  68 
Wis.  809.  10  NW  512. 

And  see  other  cases  In  the  follow- 
ing sections. 

63.  Rannels  v.  Rowe,  145  Fed.  296. 
74  CCA  376  [certiorari  den  207  U.  8. 
591.  28-  SCt  257.  52  U  ed.  365; 
People's  Sav.  Bank,  etc.,  Assoc,  v. 
Collins,  27  Conn.  142;  Ragan  v.  Mc- 
Blroy.  98  Mo.  849,  11  SW  736.  See 
also   infra   H    278.    279]. 

63.  U.  S.— Smith  v.  Sheeley,  12 
Wall.  358.  20  L.  ed.  430;  Rannels  v. 
Rowe.  145  Fed.  296,  74  CCA  376 
[certiorari  den  207  U.  S.  591.  28  SCt 
257,   52   L.   ed.   355]. 

Cal. — McCann  v.  Children's  Home 
Sec.   176  Cal.  359,   168   P  356. 

Ind.-Bak^^^,N^„I„d.«.>gl<> 
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against  him  on  bia  covenants  of  title  therein.**  And 
one  who  takes  a  conveyance  from  a  corporation  as 
auoh  will  be  estopped  to  deny  its  corporate  exist- 
ence in  any  opntroversy  involving  the  validity  and 
effect  of  tlie  ^eed.*"  A  person  who  has  taken  a 
deed  of  conveyance  from  an  association  as  a  cor- 
poration and  relies  thereon  for  his  title,  or  his 
privy,  cannot  deny  the  legal  existence  of  such  cor- 
poration for  the  purpose  of  attacking  its  title  at 
the  time  of  the  conveyance,  as  against  either  the 
corporation  itself  or  one  claiming  under  it."  Nor 
can  a  party  claiming  under  a  deed  reciting  a  mort- 
gage in  favor  of  a  corporation  dispute  tiiie  mort- 
gagee's corporate  existence." 

[i  246]  (c)  Leases.  One  who  executes  a  lease 
under  seal  to  a  body  claiming  to  be  a  corporation 
is  estopped  from  denying  its  corporate  character  to 
defeat  the  instrument;^  and  one  who  takes  a  lease 
■from  a  corporation  will  be  'estopped  to  deny  its 
corporate  existence  in  an  action  by  it  or  its  assignee 
for  the  rent  reserved.*" 

[(  247]  (d)  Mortgages.  A  person  ^ho  has  exe- 
cuted a  mortgage  to  an  association  as  a  corporation 
is  generally  estopped  to  deny  the  legality  of  its 
corporate  existence  at  the  time  the  mortgage  was 
given  for  the  purpose  of  defeating  the  same.''''  And 
where  a  mortgage  describeii  the  mortgagee  as  a 
corporation  by  its  corporate  name,  one  who  pur- 
chases the  equity  of  redemption  and  assumes  the 
mortgage  cannot  deny  its  corporate  existence  in  an 


action  to  foreclose."  The  assignee  of  a  mortgage 
executed  to  a  corporation,  by  assignment  under  the 
corporate  name  and  seal,  is  estopped  to  deny  the 
existence  ef  the  corporation  at  the  time  of  the  as- 
signment/^ 

U  248]  (e)  Bonds.  The  obligor  in  a  bond  pay- 
able to  a  corporation  is  estopped  in  an  action 
thereon  or  other  proceeding  to  enforce  the  stune, 
brought  either  by  the  payee  or  the  holder  thereof, 

'  to  set  up  that  the  corporation  had  no  legal  existence 
at  the  time  the  bond  was  executed  and  delivered," 

'  and  the  rul^  applies  to  bonds  given  in  the  course 
of  judicial  proceedings.'*  The  obligor  in  a  bond 
is  also  estopped  to  deny  a  recital  therein  that  a 
certain  association  is  a  corporation.^*  Thus  the 
surety  on  a  bond  purporting  to  be  executed  by  a 
corporation  as  principal  cannot  escape  liability  by 
attacking  the  existence  of  such  corporation;^*  and 
in  an  action  on  a  bond  guaranteeing  the  obligations 
of  an  alleged  corporation  the  obligors  cannot  deny 

Ahe  validity  of  the  charter  of  such  corporation  or 
the  l^^lity  of  its  existence  or  business.^  The 
surety  on  a  bond  executed  to  a  corporation  as  such 
for  the  faithful  performance  of  his  duties  by  an 
officer,  agent,  or  employee  cannot  deny  the  eorpo- 
rate  existence  of  the  obligee  in  an  action  on  the 
bond.'* 

[$  2^]  (f)  Oertdflccte  of  Benefit  Association. 
In  an  action  against  a  benefit  association  on  a 
beneficiary  certificate,  sealed  with  the  company's 


Ky. — Yellow  Chief  Coal  Co.  v. 
Johnson,  16«  Ky.  66S.  179  SW  699. 

Mass. — Dyer  v.   Rich.  1  Meta   180. 

Mo. — White  Oak  Grove  Benev.  Boo. 
v.  Murray.  UB  Mo.  622.  47  SW  601; 
Relnhard  v.  Virginia  Lead  Mln.  Co., 
107  Mo.  616,  18  SW  17,  28  AmSR  441: 
Raean  v.  McElroy,  98  Mo.  349,  11  SW 
7<5;  Broadwell  v.  Weller.  1  SW  857 
mem:  Broadwell  v.  Merrltt,  87  Mo. 
95.  1  SW  865;  Oerman  Bank  v. 
Stumpf,  6  Mo.  A.  17  [aff  73  Mo.  811]. 

N.  C. — Daniels  v.  Roanoke  R.,  etc, 
Co.,  168  N.  C.   418,   74  SB  331. 

Okl. —  Lynch  v.  Ferryman,  29  Okl. 
<16.  119  P  229,'AnnCa8l913A  10S5. 

And  see  Bates  T.  Wilson,  14  Colo. 
140,  24  P  99;  Jones  v.  Hale,  32  Or. 
465,  62  P  311. 

64.  Wood  T.  Kingston  Coal  Co., 
48  111.  356,   95  AmD  664. 

65.  Daniels  v.  Roanoke  R.,  etc, 
Co.,  168  N.  C.  418,  74  SK  331. 

66.  Carvell  v.  Colorado  SprinKS 
Co.,  100  U.  S.  65,  26  L.  ed.  647; 
Dodey  v.  Wolcott,  4  Allen  (Mass.) 
406  (holding  that  one  who  had  taken 
ana  still  relied  upon  a  conveyance 
of  land  from  a  company  which  as- 
sumed. In  giving  it,  to  act  as  a  cor- 
poration, could  not  deny  its  legal 
existence  as  a  corporation  In  an  ac- 
tion against  him  to  recover  posses- 
sion or  the  land  by  another  person 
who  had  attached  the  same  in  an 
action  against  the  company  as  a 
corporation  prior  to  the  recording  of 
the  deed,  and  had  subsequently 
levied  his   execution   thereon). 

[a]  On*  whose  title  to  leal  eatSite 
oomea  from  a  deed  from  >  oorpora- 
tlon  cannot  deny  the  existence  of 
the  corporation  in  order  to  attack 
the  validity  of  a  mor'tgage  executed 
by  It  prior  to  his  own  title.  Wallace 
v.  LoomlB,  97  U.  S.  146,  24  L.  ed. 
896;  Hasselman  t.  U.  3.  Mortgage 
Co..  97  Ind.  366;  Dooley  v.  Wolcott, 
4  Allen  (Mass.)   406. 

67.  Hasenritter  v.  Klrohhofter,  79 
Mo.  239. 

66.  Whitney  v.  Robinson,  S3  Wis. 
809.   10  NW  512. 

66.  Oregonlan  R.  Co.  v.  Oregon 
R.,  etc..  Co.,  27  Fed.  277;  Gilmer 
Creamery  Assoc,  v.  Quentin,  142  III. 
A.  448;  Lynch  v,  Ferryman,  29  Okl. 
616,    119    F    229.    AnnCasl913A    1066. 

70.    C^l. — Shasta  Bank  v.  Boyd,  99 


Cal.  604,  34  P  837;  Grangers'  Busi- 
ness'Assoc,  v.  Clark,  67  Cal.  634,  8  P 
446. 

Conn. — People's  Sav.  Bank,  etc, 
Assoc.    V.    Collins,    27    Conn.    142. 

111. — Payette  v.  Free  Home  Bldg., 
etc.,  Assoc,  27  111.  A.  S07;  Snyder  v. 
SUte  Bank,  1  111.  161. 

Ind. — Jones  v.  Kokoma  Bldg.  As- 
soc, 77  Ind.  840. 

Iowa. — ^Franklin  v.  Twogood,  18 
Iowa  616. 

Kan. — ^Hassey  v.  Citlsens'  Bldg., 
etc„  Assoc,  22  Ka.n.  624. 

Md. — Franz  v.  Teutonia.  Bldg.  As- 
soc, 24  Md.  268. 

N.  J. — Don  V.  'Van  Houten,  10  N. 
J.  L.  270;  Campbell  v.  Perth  Amboy 
Shipbuilding,  etc.  Co.,  70  N.  J.  Ea. 
40,  62  A  819  [aff  71  N.  J.  Bq.  302 
mem,  71  A  1133  mem]. 

N.  Y. — Eagle  Sav.,  etc,  Co.  v. 
Samuels,  43  App.  Div.  386,  60  NYS 
91. 

Or.T-Washington  Nat  Bldgv  etc, 
Assoc.  V.  Stanley,  38  Or.  319,  63  P 
489.    84    AmSR    793,    68    LRA    816. 

Wis. — Clinton  CJltisens'  Bank  v. 
Jones,  117  Wis.  446,  94  NW  329. 

Man. — Manitoba  Mortg,,  etc.,  Co. 
V.  Daly,   10  Man.  426. 

[a]  Aotloa  to  oorraet  dMd.^— One 
who  has  borrowed  money  and  given 
a  mortgage  to  plailntlff  in  its  corpo- 
rate name  cannot  deny  the  legal  in- 
corporation of  plaintiff  in  an  action 
for  correction  of  the  deed.  West 
Winsted  Sav.  Bank,  etc.,  Assoc,  v. 
Ford,  27  Conn.  282,  71  AmD  66. 

71.  People's  Sav.  Bank,  etc.,  As- 
soc.  V.   Collins,   27  Conn.   142. 

72.  Calkins  v.  Bump,  120  Mich. 
335,    79   NW   491. 

73.  U.  S. — C:ampbell,  etc^  <2o.  v. 
American  Surety  Co..  129  Fed.  491 
[aff  138  Fed.  631.  4I  (XIA  55.  and 
certiorari  den  199  U.  S.  607.  26  SCt 
747,  60  L.  ed.  331];  Darlington  v. 
La  CHede  County.  6  F.  Cas.  No.  3.HT. 
4  Dill.  200  (bonds  Issued  by  county 
payable  to  railroad  company);  Lewis 
V.  CHarendon,  15  F.  Cas.  No.  8,320,  5 
Dill.  329  (holding  that,  in  a  suit  on 
a  municipal  bond  issued  to  a  con- 
solidated company  In  payment  of  a 
subscription  to  stock,  the  city  was 
estopped  to  deny  the  corporate  ex- 
istence of  the  company,  or  the  valid- 
ity of   the  proceedings  for  the  con- 


solidation). 

Colo. — ^Thompson  v.  London  Com- 
mercial Union  Assur.,  20  Colo.  A. 
331,   78  P  1078. 

111. — Spreyne  v.  (}arfleld  Lodge  No. 
1   U.   S.   B.   S..   117  111.  A.   258. 

Uaes. — Williamsburg  City  F.  Ins. 
Co.  v.  Frothingham,  122  Mass.  391 
(prima  facie  evidence  of  Incorpo- 
ration). 

Minn. — ^Duluth  First  Presb.  Church 
V.  U.  S.  Fidelity,  etc,  Co.,  133  Minn. 
429.   168  NW  709. 

Mo. — St.  Louis  V.  Shields,  62  Mo. 
247. 

N.  T. — Loaners'  Bank  v.  Jacoby. 
10  Hun  148. 

Oh. — State  v.  Union  Tp..  8  Oh.  St. 
894  (in  mandamus  to  compel  town- 
ship trustees  to  pay  overdue  interest 
on  bonds  issued  by  them  to  a  rail- 
road compemy). 

74.  U.  S. — Campbell,  etc..  Co.  v. 
American  Surety  Co..  129  Fed.  491 
[aff  188  Fed.  631,  71  (X;a  66,  and 
cerUorari  den  199  U.  S.  607.  26  SCt 
747,  60  L.  ed.  881]  (attachment  bond). 

Colo. — Kelleher  v.  Denver  Music 
Co..  48  Colo.  212,  109  P  860  (re- 
delivery bond  in  replevin). 

111. — -Trogdon  v.  Cleveland  Stone 
C!o:,  63  III.  A.  206  (appeal  bond). 

N.  Y. — Loaners'  Bank  v.  Jacoby. 
10  Hun  143  (forthcoming  bond  la 
action  to  recover  personal  property). 

Wash. — Seattle  Crockery  '  Co.  v. 
Haley,  6  Wash.  802,  33  P  650,  86 
AmSR  156  (bond  for  the  attachment 
of  corporate  property). 

75.  Campbell,  etc.,  Co.  v.  Amer- 
ican Surety  Co.,  129  Fed.  491  [aff 
138  Fed.  531.  71  CCA  56.  and  cei^ 
tlorari  deri  199  U.  S.  607,  26  SCt  747. 
60  L.  ed.  331]  (attachment  bond 
executed  to  receiver  of  corporation); 
Spreyne  v.  (>arfield  Lodge  No.  1  U. 
S.  B.  S..  117  111.  A.  263;  Jefferson  v. 
McCarthy,  44  Minn.  26,  46  NW  140; 
Hasslnger  v.  Ammon,  160  Pa.  245. 
28  A  679;  Burke  V.  Barnum,  40  R.  I. 
71,    99  A   1027. 

76.  Jefferson  v.  McC!arthy,  44 
Minn.  26,  46  NW  140. 

77.  Hassinger  v.  Ammon,  160  Pa. 
246.  28  A  679. 

78.  Spreyne  v.  Garfield  Lodge  No. 
1  U.  S.  B.  S..  117  111.  A.  258;  Rie- 
mann  v.  Tyroler,  etc,  Vereln,  104 
111.  A.  413. 
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seal  and  signed  by  its  proper  offieers,  which  de- 
clares the  deceased  to  be  a  member  of  the  order  in 
a  certain  lodge,  defendant  is  estopped  by  the  recital 
in  its  deed  from  showing  that  the  lodge  was  not 
properly  organized.^' 

[i  250]  (9)  Estoppel  by  Taking  Property  in  Tnut 
for  Corporatioii.  If  a  person  takes  title  to  prop- 
erty to  be  held  in  trust  for  a  corporation  and  on 
an  agreement  to  convey  to  it  when  organized,  and 
becomes  a  stockholder  and  officer  of  the  company 
on  its  organization,  he  is  estopj>ed  to  deny  the 
legaUty  of  the  organization  in  order  to  avoid  the 
trust/  and  such  estoppel  operates  against  his  heir 
or  other  person  claiming  under  him. 

[i  251]  (10)  TrespasseB  and  Other  Wrongs. 
Where  a  pretended  corporation  which  is  not  a  de 
facto  corporation*^  brings  an  action  to  recover  for 
or  to  enjoin  a  trespass  or  other  wrong,  th(>re  is  no 
principle  on  which  defendant  can  be  held  to  be 
estopped  to  deny  its  corporate  existence  and  ca- 
pacity to  sue,  unless  ,he  has  in  some  way  in  con- 
nection with  the  alleged  wrong  dealt  with  or  recog- 
nized it  as  a  corporation,*'  or  unless  he  is  pre- 
vented from  doing  so  by  express  statutory  pro- 
vision;''  but  he  is  estopped,  as  in  other  cases,  if 
the  wrong  arises  out  of  his  dealtpgs  with  the  corpo- 
ration as  such.** 

[§  252]  (11)  Estoppel  in  Criminal  Frosecntions. 
One  who  has  acted  as  officer,  agent,  or  trustee  for 
an  alleged  corporation  cadnot  deny  its  corporate 
existence  in  a  criminal  prosecution  against  him  for 

79.  Independent  Order  of  Mut. 
Aid  V.  Paine.  122  111.  626,  14  NE  42. 
See  generally  Mut\ial  Benefit  Insur- 
ance. 

80.  Tuckasegee  Mln.  Co.  v.  Good- 
hue, 118  N.  C.  981,  24  SE:  797. 

81.  Xntea  •■  to  da  facto  corpo- 
ntloas  see  snpra  |  217. 

83.  Doboy,  etc.,  Tel.  Co.  ▼.  De 
.MaRuthlas.  25  Fed.  697;  Jones  v. 
Aspen  Hardware  Co.,  21  Colo.  2(8, 
40  P  457,  62  AmSR  220,  29  L.RA  143; 
National  Shutter  Bar  Co.  v.  Zimmer- 
man, 110  Md.  318,  78  A  19  (holding 
that,  in  an  action  for  libel  by  a  cor- 
poration, defendants  are  not  estop- 
ped to  make  the  defense  that  at  the 
time  of  Its  publication  plaintiff  was 
without  corporate  existence  because 
it  had  not  paid  the  required  bonus 
tax,  by  the  fact  that  defendants 
directed  letters  to  It  as  a  corpora- 
tion, referred  other  persons  to  it  as 
Buch,  and  procured  one  of  thefr 
number  to  bring  an  action  against 
it  as  such).  See  also  supra  (  207; 
infra    {    264. 

83.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  xn  OaUforala,  under  Civ. 
Code  I  3B8,  providing  that  the  Incor- 
poration of  A  company  claiming  to 
be  duly  organized  shall  not  be  In- 
quired into  In  any  private  suit  in 
which  the  company  Is  a  party,  otie 
who  Is  sued  by  an  alleged  corpo- 
ration for  a  trespass  on  its  property 
cannot  question  the  capacity  of  the 
corporation  to  take  and  hold  prop- 
erty. Golden  Gate  Mill,  etc.,  Co.  v. 
Joiihua  Hendy  Mach.  Works,  82  Cal. 
184.  28  P  45. 

[b]  In  XOWB,  (1)  by  express  stat- 
utory provision,  no  person  sued  for 
an  injury  to  the  property  of  a  cor- 
poration, or  for  a  wrong  done  to  Its 
Interests,    can   be    permitted    to     set 


his  acts  in  such  relation,*'  as  in  the  case  of  a  prose- 
cution against  a  receiver  of  an  alleged  corporation 
for  embezzlement  of  its  assets.** 

[f  253]  3.  Estoppel  by  Holding  Out  of  Pretended 
Corporation  or  Participation  Therein — a.  In  Oen- 
eraL  An  estoppel  to  deny  corporate  existence  may 
arise,  not  only  from  dealing  with  or  from  other 
recognition  of  a  corporation,  as  shown  in  the  pre- 
ceding-sections,*^ but  also  from  the  holding  out  of 
an  association  as  a  corporation  or  participation 
therein,  and  such  an  estoppel  may  operate  either 
against  the  association  or  pretended  corporation,** 
or  again^  the  individual  promoters,  stockholders, 
or  members-,**  or  persons  who  have  acted  as  di- 
rectors, officers,  or  agents  of  the  pretended  corpora- 
tion,***  and  thus  participated  in  holding  it  out  as  a 
legal  corporation. 

[$  254]  b.  Of  Corporation  or  ABSociation"*->-(l) 
Contracts  and  Dealings  in  (Keneral.  The  rule  of 
estoppel  works  both  ways;  and  it  is  the  well  settled 
rule,  in  some  jurisdictions  expressly  declared  by 
statute,  that  if  an  association  of  persons  undertakes 
to  do  business  in  a  name  which  necessarily  implies 
a  corporate  body,  or  otherwise  holds  itself  out  and 
acts  as  a  corporation,  and  executes  a  note  or  enters 
into  any  other  contract  as  a  corporation,  or  other- 
wise deals  as  such,  the  members  are  estopped,  col- 
lectively and  individually,  to  deny  its  corporate 
capacity  in  any  action  or  proceeding  arising  out  of 
or  involving  such  contract  or  dealing.**    The  rule 


nu  a  want  of  legal  organisation  of 
tne  corporation  as  a  defense.  Code 
I  1688.  And  see  Quinn  v  Shields, 
«  Iowa  129,  17  NW  487,  49  AmR 
141.  (2)  This  prevents  such  a  de- 
fense In  an  action  by  a  corporation 
to  enjoin  the  removal  of  an  alleged 
tature  from  its  land.  State  Security 
^k  V.  Hosklns,  180  Iowa  889,  106 
NTV   764.    8    LRANS    876. 

(e]    In   XantnokTt    by    statute,   a 
person  sued  for  injury  to  the  prop- 


erty of  a  corporation  organized  un- 
der the  general  law  cannot  rely  upon 
want  of  legaJ  organization  of  the 
company  as  a  defense.  St.  (1908) 
i   666. 

84.  Seven  Star  Grange  No.  78  v. 
Ferguson,  98  Me.  176,  66  A  648  (ac- 
tion by  alleged  corporation  to  re- 
cover property  intrusted  to  defend- 
ant as  Its  treasurer);  Craig  Medi- 
cine Co  v.  Merchants'  Bank,  69  Hun 
661,  14  NTS  18  (action  by  alleged 
corporation  against  a  l>ank  for  con- 
version of  moneys  collected  by  de- 
fendant on  checks  payable  to,  and 
Indorsed  by,  plaintiff  as  a  corpo- 
ration); Elizabeth  City  Academy  v. 
Llndsey,  28  N.  C.  476,  45  AmD  500 
(trover  for  property  purohased  by 
defendant  as  agent  for  alleged  cor- 
poration). -  See  also  supra  {  240; 
Infra  i  267  et  seq. 

BSk  Fields  v.  U.  S..  27  App.  (D.  C.) 
488  [cert  den  305  U.  S.  292.  27  SCt 
543.  61  L.  ed  807].  See  also  supra 
(  222. 

80.  Fields  V.  U.  S.,  27  App.  (D. 
C.)  438  [cert  d«n  806  U.  S.  292,  27 
set  B48.  51  L.  ed.  807]. 

87.  See  supra  !  286  et  seq. 

88.  See  infra  Si   264-266. 
See  infra  Si  257-262. 
See  infra  S   268. 
Batoppel  to  amiy  uaaadmaiit 

of  charter  see  supra  S  198. 

Sstoppsl  of  consolidated  corpo- 
ration to  deny  validity  of  eonaolldar 
tlon  see  infra  XVII. 

98.  U.  S. — Tulare  Irr.  Dist.  v. 
Shepard.  186  U.  S.  1,  22  SCt  631,  46 
L.  ed.  778  [aff  94  Fed.  1];  Shaplelgh 
V.  San  Angelo,  167  U.  S.  646,  17  SCt 
967,  42  L.  ed.  310;  Handley  v.  Stutz, 
139  U.  S.  417,  11  set  630,  35  L.  ed. 
227  (relying  on  the  Kentucky  stat- 
ute); In  re  Kelley,  215  Fed.  166; 
Continental  Trust  Go.  v.  Toledo,  etc., 
R,  Co.,  82  Fed.  642  [mod  on  other 
grounds  95  Fed.  497,  36  CCA  165]; 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc, 
R.  Co.,  67  Fed.  49;  Phlnizy  v.  Au- 
gusta, etc.,  R.  Co.,  62  Fed.  678;  Aller 
v.  Cameron,  1  F.  Cas.  No.  243.  3 
Dill.  198;  Blackburn  v.  Selma,  etc, 
R.  Co..  8  F.  Cas.  No.  1,467,  2  Fllpp. 
625;  Upton  v.  Hansbrough,  28  F.  Cas. 
No.  16,801,  8  Biss.  417. 

Ala. — McCullough  V.  Talladega 
Ins.  <3o.,  4S  Ala.  376. 


88. 
90. 
91. 


Colo. — Lilylands  Canal,  etc.,  Co.  v. 
Wood,  66  Co\o.  130.  13S  P  1029; 
Grand  River  Bridge  Ck>.  v.  JtoIUns, 
13  Colo.  4.  21  P  897. 

DeL — Brady  v.  Delaware  Mut.  Ik 
Ins.  Co.,  18  Del.  237,  46  A  345. 

Ga. — Georgia  Sotithem,  etc,  R.  Co. 
V.  Mercantile  Trust,  etc.,  Co.,  94  Qa. 
306,  21  SB  701,  47  AmSR  163,  32  LRA 
208;  Stewart  Paper  Mfg.  Co.  v.  Rau, 
92  Ga.  611,  17  SE  748;  Georgia  Ice 
Co.  V.  Porter,  70  Ga.  637;  Imboden  v. 
Etowah,  etc..  Hydraulic  Hos&  Mln. 
Co.,  70  Ga.  86;  Atlanta,  etc.,  R.  Co. 
V.  State,  63  Ga.  483;  Southern  Bank 
V.  Williams,  25  Qa.  634;  McDougald 
V.  Lane,  18  Ga.  444;  McDougald  v. 
Bellamy,  18  Ga.  411'. 

111.— Fltzpatrlck  v.  Rutter,  160  111. 
282,  43  NE  392  [aff  68  111.  A.  682]; 
I.  O.  H.  A.  V.  Paine,  122  HI.  625,  14 
NE  42;  Racine,  etc.,  R.  Co.  v.  Farm- 
ers' L.  &  T.  Co.,  48  111.  846,  95  AmD 
596:  Racine,  etc^  R.  Co.  v.  Farmers' 
L,.  &  T.  Co..  49  111.  331,  96  AmD  696; 
U.  S.  Express  Co.  v.  Bedbury.  84  111. 
459;  Dugan  v.  Bridge,  etc.  Workers 
International  Assoc,  202  111.  A.  308: 
Chadwick  v.  Dlcke  Tool  Co.,  186 
111.  A.  376;  Eggert  v.  Cleveland,  138 
III.  A.  434;  Chicago  City  B.  Em- 
ployes' Mut.  Aid  Assoc,  .v.  Hogan,  \ 
124  111.  A.  447;  Crystal  White  Soap 
Co.  v.  Roseboom,  91  111.  A.  551;  Au- 
burn Cycle  Co.  v.  Foote,  69  III.  A. 
644;  Fields  v.  United  Brotherhood  of 
Carpenters  &  Joiners,  60  111.  A.  268; 
Grand  Lodge  B.  L.  F.  v.  Cramer.  60 
111.  A.  212  [aff  1*64  111.  9,  45  NE  166]; 
Forest  Glen  Brick,  etc.,  Co.  v,  Gade, 
65  III.  A.  181  [app  dlsm  168  111.  39. 
42  NE  66,  and  aff  166  111.  867,  46  NE 
286];  Clarkson  v.  Erie,  etc.  Shore 
Dispatch,  6  111.  A.  284. 

Ind. — ^Tipton  F.  Co.  v.  Barnheisel, 
92  Ind.  88;  Adams  Express  Co.  v. 
Hill,  43  Ind.  157;  Ewlng  v.  Robeson. 
16  Ind.  26.  See  Farmers'  Mutual  v. 
Reser,  43  Ind.  A.  634,  88  NE  849 
(w4iere  the  corporation  was  not  es- 
topped to  deny  its  corporate  exist- 
ence). 

Iowa. — Under     express      statutory 

Firovlslon  "no  person  or  persons  aot- 
ng  as  a  corporation  shall  be  per- 
mitted to  set  up  the  want  of  a  legal 
organization  as  a  defense  to  an  ac- 
tion against  them  as  a  corporation." 
Code    i    1636;    Klrkpatrick    v.    Keota 
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has  been  applied  in  the  case  of  the  oontract  between 
a  corporation  and  its  members." 

[i  25S]  (2)  Trespasses  and  Other  Torts.  It  has 
also  been  held  in  effect  that  persons  who  hold  them- 
selves oat  and  do  basi];Less  as  a  corporation  and 
commit  a  tort  in  the  coarse  of  such  business  cannot 
set  up  want  of  legal  incorporation  to  escape  lia- 
bility therefor  in  an  action  against  them  as  a  cor- 
poration." 

[i  256]  (3)  To  Avoid  Taxation.  It  also  seems 
that  an  association  doing  business  as  a  corporation 
cannot  deny  the  legality  of  its  existence  to  defeat 
its  liability  for  taxes  assessed  against  ii." 

[f  257]  c.  Of  Promoters,  Stockholders  or  Mem- 
iMrs,  Oficers  and  Agents — (1)  In  OenefaL    Persons 


who,  as  iMromoters,  stockholders,  or  officers  of  a  pre- 
tended corporation,  have  been  at  fault  id  failing 
to  comply  with  the  law  in  its^  oiganization,  are 
clearly  estopped,  both  as  creditors  and  otherwise, 
to  deny  the  legal  existence  of  the  corporation  and 
thus  to  take  advantage  of  their  own  wrong.**  And 
promoters,  stockholders  or  members,  and  directors 
or  other  officers  or  agents  of  a  corporation,  who 
have  participated  either  in  its  organization  or  in 
holding  it  oat  as  a  legally  existing  corporation  will 
be  individually  estopped  to  deny  its  corporate  ex- 
istence as  against  the  corporation  itself,  or  its  re- 
ceiver, assignee,  or  successor,  or  as  against  third 
persons  who  deal  with  it  as  a  corporation." 
[$  258]  (2)  Aitplications  of  Bnle — (a)  Promoters. 


United  Presb.  Church,  61  lowa  372, 
19  NW  272;  Qulnn  v.  Shields.  62 
Iowa  129,  17  NW  437.  49  AmR  141; 
Humphrey  v.  Patrons'  Mercantile 
Assoc,  GO  Iowa  607. 

Kan. — Junction  City  Cent.  Nat. 
Bank  v.  Sheldon,  86  Kan.  460,  121  P 
340:  Harris  v.  Independence  Gas  Co., 
76  Kan.  7B0,  754,  92  P  1123,  13  L.RA 
NS  1171  [quot  Cyo]. 

Ky. — By  statute  "no  corporation 
organized  under  this  chapter  shall  be 
permitted  to  set  up  or  rely  upon  the 
want  of  legal  organization  as  a  de- 
fense to  any  action  against  it."  St. 
(1S08)  J  666;  Com.  v.  Licking  Val- 
ley Bldg.  Assoc.  No.  3,  118  Ky.  791, 
82  SW  43B,  26  KyL  730;  Walton  v. 
Riley,  85  Ky.  413,  3  SW  605,  9 
KyL.  29;  Hughes  v.  Somerset  Bank, 
6  Lltt.  45. 

Me. — Beal  T.  Bass,  86  Me.  325,  29 
A  1088. 

Md. — Hammond  v.  Straus,  53  Md. 
1;  Grape  Sugar,  etc.,  Mfg.  Co.  v. 
Small,  40  Md.  395.  But  Boyce  v. 
Towsontown  Station  M.  E.  Church, 
46  Md.  359,  373,  374,  denies  the  doc- 
trine of  estoppel  of  an  acting  corpo- 
ration to  deny  its  own  existence,  the 
court  saying:  "We  think  It  would 
be  extending  the  doctrine  of  estoppel 
to  an  extent,  not  justified  by  the 
principles  of  public  policy,  to  allow 
It  to  operate  through  the  conduct  of 
the  parties  concerned,  to  create  sub- 
stantially a  de  facto  corporation, 
with  just  such  powers  as  the  parties 
may  by  their  acts  give  to  it.  This 
would  be  substituting  the  dealings 
of  the  parties,  for  compliance  with 
the  requirements  of  the  law.  .  .  . 
To  permit  parties  indirectly,  or  upon 
the  principle  of  estoppel,  virtually  to 
create  a  corporation  for  any  purpose, 
' .  .  .  would  be  in  manifest  opposi- 
tion to  the  statute  law,  and  clearly 
against  its  policy,  and  justified  upon 
no  sound  principle  in  the  administra- 
tion of  Justice." 

Mass. — Kelley  v.  Newburyport, 
etc.,  R.  Co.  141  Mass.  496,  6  NB  745; 
Merrick  v.  Reynolds  Kngine,  etc.,  Co., 
101  Mass.  381;  Dooley  v.  Cheshire 
Glass  Co.,  IS  Gray  494;  Narragansett 
Bank  v.  Atlantic  Silk  Co.,  3  Mete.  282. 

Mich. — Niies  V.  Benton  Harbor-St. 
Joe  R.,  etc.,  Co.,  154  Mich.  878,  117 
NW  937;  Meurer  v.  Detroit  Musi- 
cians' Benev.,  etc.,  Assoc,  95  Mich. 
451, ■54  NW964;  Ten  Eyck  v.  Pontiac 
etc.  R.  Co.,  74  Mich.  226,  41  NW  905, 
16  AmSR  633,  3  L.RA  378;  Empire 
Mfg.  Co.  V.  Stuart,  46  Mich.  482,  9 
NW  527. 

Minn. — Cornfield  v.  Order  Brith 
Abrahafn,  64  Minn.  261.  66  NW  970; 
Perlne  v.  Grand  Lodge.  A.  O.  TJ.  W., 
48  Minn.  82,  50  NW  1022;  Scheufler 
V.  Grand  Lodge,  A.  O.  U.  W.,  45  Minn. 
256,  47  NW  799;  Jewell  v.  Grand 
Lodge  A.  O.  U.  W..  41  Minn.  406.  43 
NW  88.  See  also  Foster  v.  Moulton, 
35  Minn.  458,  29  NW  156. 

Mo. — Roll  V,  St.  Louis,  etc.,  Smelt- 
ing, etc.,  Co.,  62  Mo.  A.  60;  Real  Est. 
Sav.  Inst.  V.  PIsher,  9  Mo.  A.  593; 
Knapp.  etc.,  Co.  v.  Joy,  9  Mo.  A.  676: 
Barbaro  v.  Occidental  Grove  No.  16, 
4   Mo.   A.   429. 

Nebr. — QilUgan    v.    John    Gllligan 


Co.,  94  Nebr.  487,  439.  143  NW  457 
(under  Comp.  St.  [1911]  c  16  J  144, 
providing  that  "no  body  of  men  act- 
ing as  a  corporation  under  the  pro- 
visions of  thLs  subdivision  shall  be 
permitted  to  set  up  the  want  of  legal 
organization  as  a  defense  to  any  ac- 
tion brought  against  them  as  a  cor- 
poration'*). 

Nev. — Evans  v.  Lee,  11  Nev.  194. 

N.  T. — Castle  v.  Lewis.  78  N.  T. 
131;  Abbott  v.  Asplnwall,  26  Barb. 
202;  De  Witt  v.  Hastings,  40  N.  T. 
Super.  463  [aff  69  N.  Y.  518];  Dem- 
arest  v.  Flack,  16  Daly  337,  11  NYS 
83;  Muehlenbeck  v.  Babylon,  etc.,  R. 
Co.,  26  Misc.  136,  55  NYS  1023;  Brad- 
ley FertUlzer  Co.  v.  South  Pub.  Co., 

6  Misc.  128.  26  NYS  4. 

N.x  C. — Dobson  v.  Simonton,  86  N. 
C.  492;  Rush  V.  Halcypn  Steamboat 
Co.,  34  N.  C.  702;  State  v.  Simonton, 
78  N.  C.  57. 

Oh. — Callender  v.  Painesville,  etc., 
R.  Co.,  11  Oh.  St.  616;  Union  Trust 
Co.  V.  New  York,  etc.,  R.  Co.,  9  Oh. 
Dec  (Reprint)  773,  17  WklyLBul 
176. 

Pa. — Hamilton  v.  Clarion,  etc.,  R. 
Co.,  144  Pa.  34,  23  A  63,  13  LRA  779. 

S.  C. — Johnston  v.  Southwestern. 
R.  Bank.  22  S.  C.  Eq.  263. 

Utah. — Liter  v.  Ozokerite  Min.  Co., 

7  Utah  487,  27  P  690. 

Vt. — Stone  V.  East  Berkshire  Cong. 
Soc,  14  Vt.  86. 

Wash. — Bash  v.  Culver  Gold  Min. 
Co.,  7  Wash.  122,  34  P  462. 

W.  Va. — Bon  Aqua  Impr.  Co.  v. 
Standard  F.  Ins.  Co.,  34  W.  Va.  764, 
12  SB  771. 

Wis. — Williams  v.  Stevens'  Point 
Lumber  Go..  72  Wis.  487,  40  NW  154. 

Man. — Muldowan  v.  German  Canfu 
dlan  Land  Co..  19  Man.  667. 

[a]  Prlorltgr  of  praoorporate 
dsbts^— Where  a  corporation  has  car- 
ried on  business  and  held  Itself  out 
to  the  world  as  a  corporation  before 
Its  organization  as  such,  its  assets 
can  be  made  liable  for  its  precorpo- 
rate  debts  and  such  debts  be  given 
priority  over  a  subsequent  mortgage 
given  after  its  organization.  Bergen 
V.  Porpoise  Fishing  Co.,  41  N.  J.  Eq. 
238,  3  A  404  [rev  on  other  grounds 
42  N.  J.  Eq.  897,  18  A  523]. 

[b]  ViiMttlioxlasd  oootxaots. — 
Where  It  appeared  that  a  contract 
attempted  to  be  made  between  plain- 
tiff and  an  association  of  persons 
whose  attempted  corporate  acta  were 
thereafter  judicially  declared  to  be 
Illegal,  and  that  the  contract  was  not 
authorized  by  plaintiff's  board  of  di- 
rectors, nor  executed  by  It  or  any 
one  authorized  to  act  for  it,  and  that 
it  never  acted  under  such  contract, 
defendants  were  not  estopped  from 
denying  plaintiff's  corporate  exist- 
ence. Mechanicville,  etc.,  R.  Co.  v. 
FltchbUrg  R.  Co.,  108  Misc.  46,  170 
NYS  476. 

93.  Meurer  v.  Detroit  Musicians' 
Benev..  etc.,  Assoc.  95  Mich,  451,  54 
NW  954  (holding  that  a  corporation, 
one  of  whose  objects  is  to  furnish 
relief  to  sick  and  disabled  members, 
duly  organized  under  the  laws  of  the 
state,  cannot,  in  mandamus  proceed- 
ings to  compel  the  restoration  of  an 


expelled  member,  be  heard  to  deny 
its  corporate  existence,  on  the  ground 
that  it  had  failed  to  comply  with  a 
subsequent  statute  revising  the  lawa 
relating  to  coQperatlve  and  mutual 
benefit  associations,  «.nd  dissolving 
existing  corporations  not  conforming 
to  the  new  statute,  since  the  state 
alone  has  a  right  to  complain  of  such 
noncompliance). 

94.  Pattison  v.  Gulf  Bag  Co.,  116 
La.  963,  41  S  224,  114  AmSR  670 
(libel).  See  also  Chicago,  etc..  R. 
Co.  V.  Olenny,  176  111.  238,  61  NB  896 
[aff  70  111.  A.  610]  (negligence); 
Demarest  v.  Flack,  16  Daly  337,  11 
NYS  83  raff  128  N.  T.  206,  28  NE 
645]    (negligence). 

95.  Atlanta,  etc.,  B.  Co.  v.  State. 
63  Ga.  483  (where,  however,  the  cor- 
poration was  one  de  facto) ;  Com.  v. 
Licking  Valley  Bldg.  Assoc.  No.  3. 
118  Ky.  791,  82  SW  435,  26  KyL    780. 

[a]  Organisation  tas. — Under  St. 
(1903)  i  4225.  providing  that  every 
corporation  having  a  capital  stock 
divided  into  shares  shall  pay  a  tax 
of  one  tenth  of  one  per  cent  on  the 
amount  of  capital  stock  on  the  in- 
corporation of  the  company,  and 
shall  not  have  or  exercise  any  cor- 
porate powers  until  the  tax  la  paid, 
and  I  666  supra,  a  corporation  can- 
not, in  an  action  by  the  state  to  re- 
cover the  organisation  tax,  defend  on 
the  ground  that  its  failure  to  pay  the 
tax  rendered  Its  organisation  Inconti- 
plete  and  Illegal,  so  that  it  was  not 
liable  for  the  tax.  Com.  v.  LIckins 
Valley  Bldg.  Assoc  No.  3,  118  Ky. 
791,  82  SW  435,  26  KyL  780. 

90.  U.  S.— -Lindenberger  Cold 
Storage,  etc.,  Co.  v.  J.  Llndenbersrer. 
Inc,   235  Fed.  642. 

111. — Bushnell  v.  O>nsolidated  Ice 
Mach.  Co.,  138  III.  67,  27  NE  696. 

Iowa — Seaton  v.  Orimm,  110  loiva 
146.   81  NW  226. 

Md. — Hager  v.  Cleveland,  86  Md. 
476. 

Nev. — ^Thompson  v.  Reno  Sitv. 
Bank,  19  Nev.  108,  7  P  68,  8  AmSR 
797. 

N.  Y. — ^Palmer  v.  Lawrence,  6  N. 
T.  Super.  161  [aff  5  N.  Y.  889]. 

N.  C. — ^Marshall  Fdy.  Co.  v.  KU- 
lian,  99  N.  C.  501,  6  SB  680,  6  AmSR 
539 

Wis. — Pittsburg       Min.       Co.  v 

Spooner,  74  Wis.  307,  42  NW  259.    17 
AmSR  149. 

97.  U.  S. — Close  v.  Olenirood 
Cemetery,  107  U.  S.  466,  2  SCt  267. 
27  L.  ed.  408  [alT  11  D.  C.  961;  Chubb 
v.  Upton,  95  U.  S.  66S,  84  L..  ed 
523;  Casey  v.  Qalli,  94  XT.  S. 
673,  24  L.  ed.  168.  807;  Al- 
len v.  Rhodes,  230  Fed.  821. 
144  CCA  463;  Farmers'  L.  &  T.  Co.  v 
Toledo,  etc.,  R.  Co.,  67  Fed.  49;  Phtn- 
Izy  V.  Augusta,  etc.,  R.  Co.,  62  Ped 
678;  Automatic  Phonograph  Ezhibll 
tion  Co.  V.  North  American  Phono- 
graph Co.,  45  Fed.  1;  Rockvllle.  etc. 
Turap.  Road  Co.  v.  Van  Ness,  20 
F.  Cas.  No.  11.986,  2  Cranoh  C.  C 
449;  Upton  v.  Jackson,  27  F.  Cas.  Mo 
16,802,  1  Flipp.  413;  Upton  V.  Hans- 
brough.  28  F.  Cas.  No.  16,801.  s 
Biss.  417. 

Ala. — National     (Commercial     Ba.n1c 
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That  the  persons  who  promote  an  alleged  corpora- 
tion and  participate  in  holding  it  out  as  such  are 
estopped  to  deny  its  corporate  existence  is  clear.*' 
Thus,  in  an  action  to  recover  from  promoters  the 
profits  which  they  have  made  in  buying  property 
for  one  price  and  selling  it  to  the  corporation  for  a 
grater  price,  defendants,  by  reason  of  their  active 
participation  in  the  formation  of  the  corporation, 
are  estopped  from  denying  that  it  has  been  regu- 
larly organized.^  And  an  individual  who  has 
bought  goods  in  the  name  of  a  corporation  of  which 
he  was  the  promoter  and  in  which  he  is  the  only 
party  interested  is  estopped,  in  an  actioa  by  the 


T.  McDonnell.  92  Ala.  187,  »  S  149; 
McDonnell  v.  Alabama  Gold  L.  Ins. 
Co.,  85  Ala.  401,  S  S  120;  Merchants', 
etc..  Line  v.  Waeaner,  71  Ala.  681; 
Lehman  y.  Warner,  61  Ala.  46S;  Sel- 
ma,  etc.,  R.  Co.  v.  Tipton,  S  Ala.  787, 
S9  AmD  S44. 

Ark. — ^Jones  v.  Dodtre,  97  Ark.  248, 

133  8W  828,  LRA1915A  472. 

Cal. — ^Parrott  v.  Byers,  40  Cal.  <14. 

Colo. — Callahan    y.    Chllcott    Ditch 

Co..  37  Colo.  331,  8$  P  123;  Bates  v. 

Wilson,  14  Colo.  140,  24  P  99. 

Conn. — Canfleld  v.  Grecrory,  66 
Conn.  9,  33  A  636;  Lane  v.  Bralnerd, 
SO  Conn.  S66;  Danbury,  etc.,  R.  Co.  v. 
Wilson,  22  Conn.  435. 

D.  a— Keyser  v.  Hlti.  13  D.  C.  473 
Ir«T  on  other  grounds  183  U.  8.  138, 
10  act  290,  33  L.  ed.  631]. 

Oa. — Torras  v.  Raebum.  108  6a. 
345,  33  8E>  989;  Cole  v.  Dyer,  29  Qa. 
434. 

III. — Lincoln  Park  Chapter  R.  A. 
U.  V.  Swatek,  204  III.  22&  68  NE 
«9;  Curtis  v.  Tracy.  169  111.  233,  48 
NE  399,  61  AmSR  168  [aff  62  111.  A. 
iS):  Bushnell  v.  Consolidated  Ice 
Macb.  Co.,  138  lU-  67,  27  NE  696; 
Hlckllng  y.  Wilson,  104  111.  54;  Dows 
V.  Naper.  91  111.  44;  McCarthy  v. 
Lsvasche,  89  III.  270,  31  AraR  83: 
Wheelock  v.  Kost,  77  111.  296;  Cor- 
wlth  V.  Culver,  69  111.  602;  Tar- 
bell  y.  Page,  24  111.  46:  Rice  v. 
Rock  Island,  etc.,  R.  Co.,  21  111.  93; 
Eggert  v.  Cleveland,  138  111.  A.  434; 
JolTet  y.  Frances,  86i  111.  A.  243;  For- 
est Glen  Brick,  etc.,  Co.  v.  Gade,  66 
III.  A.  181  [app  dlsm  158  111.  39,  42 
KB  65,  and  aff  165  111.  367,  46  NE 
286];  Waahbum  v.  Roesch,  13  III.  A. 
268. 

Ind.— North  v.  State,  107  Ind.  366, 
8  NB  159;  McLauKblin  v.  Citizens' 
Bldg.,  etc.,  Assoc.,  62  Ind.  264;  Shafer 
V.  Moriarty,  46  Ind.  9;  Ft.  Wayne, 
etc..  Tump.  Co.  v.  Deam,  10  Ind.  563; 
Ensey  v.  Cleveland,  etc.,  R.  Co.,  10 
Ind.  178;  Stoops  v.  Greensburgh.  etc.. 
Plank  Road  Co.,  10  Ind.  47. 

Iowa.— Seaton  v.  Grimm,  110  Iowa 
146,  81  NW  226;  State  Bank  Bldg. 
Co.  V.  Pierce,  92  Iowa  668,  61  NW 
426. 

Kan. — Junction  City  Cent.  Nat. 
Bank  V.  Sheldon.  86  Kan.  460,  121  P 
340;  Aultman  v.  Waddle,  40  Kan.  195, 
19  P  730;  McCune  Min.  Co.  v.  Adams, 
35  Kan.  193,  10  P  468;  Massey  v.  Citi- 
zens' BldK.,  etc.  Assoc.,  22  Kan.  624; 
Hunt  y.  Kansas,  etc..  Bridge  Co.,  11 
Kan.  412. 

Ky. — Bryan  v.  State  Bd.  of  Educa- 
tion, 90  Ky.  822,  13  SW  276,  12  KyL 
12;  Henderson,  etc.,  R.  Co.  v.  Leavell. 
It  B.  Mon.  358. 

La. — Anderson  v.  Thompson,  51  La. 
Ann.  727,  26  S  399:  American  Home- 
•tead  Co.  v.  Llnigan,  46  La.  Ann. 
1118.  16  8  369. 

_Me. — Seven  Star  Grange  No.  73  v. 
Ferguson.  98  Me.  176.  56  A  648;  Beal 
v.  Bass,  86  Me.  325.  29  A  1088-  Mc- 
Clinch  V.  Sturgis,  72  Me.  288;  South 
Bay  Meadow  Dam  Co.  v.  Gray,  30 
Me.  647. 

Md. — Hammond  v.  Straus,  63  Md. 
1;  Hager  v.  Cleveland,  36  Md.  476. 

Mass. — Chester  Glass  Co.  v.  Dewey, 
16  Mass.    94,   8   AmD   128. 

Mich. — Coldwater  Copper  Min.  Co. 
V.  Oillls,  170  Mich.  126,  136  NW  901, 
AnnCasl916A  410;  Swartwout  v. 
Michigan  Air  Line  R.  Co..  24   Mich. 


Minn.— Gardner  v.  Minneapolis, 
etc.,  R.  Co^  73  Minn.  517,  76  NW 
282  [aff  177  U.  S.  SS2,  20  SCt  666, 
44  L.  ed.  7931  (special  act  of  incor- 
poration) ;  Hause  v.  Mannhelmer,  67 
Minn.  194,  69  NW  810;  Minnesota 
Gas-Llght  Economizer  Co.  v.  Den- 
slow,  48  Minn.  171.  48  NW  771. 

Mo. — Stamper  v.  Roberts,  90  Mo. 
683,  3  SW  214;  Smith  v.  Heidecker, 
39  Mo.  157;  Ohio,  etc.,  R.  Co.  v.  Mo- 
Pherson,  35  Mo.  13,  86  AmD  128; 
Fairbanks-Morse  Co.  v.  Coulson 
Stock  Food  Co.,  151  Mo.  A.  260,  131 
SW  894;  Holmes  v.  Royal  Loan 
Assoc,  128  Mo.  A.  829,  107  SW  1005: 
Smith  V.  Peck,  13  Mo.  A.  686. 

Nebr. — Mactarland  v.  West  Side 
Impr.  Assoc,  53  Nebr.  417,  73  NW 
736. 

Nov. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,  7  F  68,  3  AmSR 
797. 

W.  H. — Osstpee  Hosiery,  etc.,  Mfg. 
C6.  V.  Canney,  54  N.  H.  295;  Haynes 
V.  Brown,   36  N.  H.  546. 

N.  T.— Keokuk  Commercial  Bank 
V.  Pfeiffer,  108  N.  T.  242,  15  NB  811; 
Veeder  v.  Mudgett.  96  N.  T.  295: 
Whitford  y.  Laidler^4  N.  T.  146.  48 
AmR  131;  Phoenix  Warehousing  Co. 
V.  Badger.  67  N.  T.  294;  Aspinwall 
v.  Sacchl.  57  N.  T.  331;  Buffalo,  etc.. 
R.  Co.  v.  Cary,  26  N.  Y.  75;  Black 
River,  etc,  R.  Co.  v.  Clarke,  i6  N. 
Y.  208;  Methodist  Episcopal  Union 
Church  v;  Pickett,  19  N.  Y.  482; 
Eaton  V.  Aspinwall,  19  N.  Y.  119 
[aft  13  N.  Y.  Super.  176,  3  AbbPr  417, 
13  HowPr  1841;  White  v.  Ross.  4 
Abb.  Dec.  589.  16  AbbPr  66;  Ruggles 
V.  Brock,  6  Hun  164;  Dorris  v. 
French,  4  Bun  292,  6  Thomps. 
&  C.  681;  Doyle  v.  Peerless 
Petroleum  Co.,  44  Barb,  239; 
Cooper  V.  Shaver.  41  Barb.  151;  Hyatt 
v..  Whipple.  37  Barb.  695;  White  v. 
Coventry,  29  Barb.  305;  Abbott  v. 
Aspinwall,  26  Barb.  202-  Mead'>  v. 
Keeler,  24  Barb.  20;  Palmer  v. 
Lawrence,  5  N.  Y.  Super.  161  [aff  6 
N.  Y.  3891;  All  Saints  Church  v. 
Lovett,  1   N.  Y.  Super.   218. 

N.  C. — ^Daniels  v.  Roanoke  R.,  etc., 
Co.,  158  N.  C.  418,  74  SB  331;  Tucka- 
segee  Min.  Co.  v.  Goodhue,  118  N.  C. 
981.  24  SB  797;  Cotton  Mills  Co.  v. 
Burns,  114  N.  C.  363,  19  SE  238; 
Marshall  Pdy.  Co.  v.  KiUIan.  99  N.  C. 
601,  6  SE  680,  6  AmSR  639;  Atty.- 
Gen.  V.  Slmonton,  78  N.  C.  67;  Tar 
River  Nav.  Co.  v.  Neal,  10  N.  C.  520. 

Oh. — Rowland  v.  Meader  Furniture 
Co.,   38  Oh.   St.   269;   Gaff  v.  Flesher, 

33  Oh.  St.  107;  Lucas  v.  Gteenvllle 
Bldg.,  etc,  Assoc.  22  Oh.  St.  339; 
Callender  v.  Palnesville,  etc.,  R.  Co., 

11  Oh.  St.  516. 
Or. — Balllie  v.  Columbia  Gold  Min. 

Co..  86  Or.  1,  166  P  965.  167  P  1167. 

Pa. — ^Kilgore  v.  Smith,  122  Pa. 
48.  16  A  698;  Weinman  v.  Wilkins- 
burg,  etc.,  Pass.   R.  Co.,  118  Pa.  192, 

12  A    288;    Bell's    App.,    115    Pa.    88^ 

8  A  177,  2  AmSR  632;  Freeland  v. 
Pennsylvania  Cent.  Ins.  Co..  94  Pa. 
504;  McHose  v.  Wheeler,  45  Pa.  32; 
Mechanics'  Bldg.,  etc.,  Assoc,  v.  Mln- 
nlch.   1  Kuk)  513;  Freeman  v.  Stine. 

34  Legint  96. 
R.  I. — Slocum  V.  Providence  Steam. 

etc..  Co..   10   R.   I.   112. 

S.  D. — Dakota  Bldg..  etc.,  Assoc,  v. 
Chamberlain,  4  S.  D.  271,  66  NW  897. 

Utah. — Ogden  Clay  Co.  v.  Harvey, 

9  Utah  497,  35  P  610. 


seller  for  the  prioe,  from  denying  the  legal  exist- 
ence of  the  corporation,  and  a  party  who  has  taken 
a  mortgage  of  the  corporate  property  from  the  pro- 
moter individually  is  in  such  privity  with  the  pro- 
motor  as  to  be  also  estopped  from  denying  the  f act.^ 
[$  259]  (b)  StodEbolden  or  MemberB — aa.  In 
CmusraL  By  participating  in  the  organization  of  an 
alleged  corporation  or  in  recognizing  and  holding 
it  out  as  a  legal  corporation,  stockholders  or  mem- 
bers are  individually  estopped  to  deny  its  corporate 
existence,  not  only  as  against  persons  who  have  dealt 
with  it,'  but  also  as  against  the  corporation  itself 
or  its  receiver  or  assignee,'  and  under  some  circum- 

Vt.— Corey  v.  Morrill,  61  Vt  698, 
17  A  840;  Reynolds  v.  Myers,  61  Vt. 
444;  Stone  v.  East  Berkshire  Cong. 
Soc,  14  Vt.  86. 

W.  Va. — Greenbrier  Industrial  fix- 

fosition  V.  Squires.  40  W.  Va.  307, 
1  SE  1015.  52  AmSR  884. 
Wis. — Black  River  Impr.  Co.  v. 
Holway.  85  Wis.  344.  65  NW  418; 
Pittsburg  Min.  Co.  v.  Spooner,  74 
Wis.  307,  42  NW  259,  17  AmSR  149; 
Maso;i  v.  Nichols.  22  Wis.  376. 

And  see  other  cases  Infra  {{  258- 
263. 

"Their  own  acts  vitalized  the  cor- ' 
poratlon.  gave  it'  credit.  Invited  and 
Induced  dealings  with  It;  and  It  is 
true  conservatism,  and  sound  policy,, 
promotive  of  right  and  equity,  to 
seal  their  lips  against  contradiction 
and  denial  of  that  which  they  most 
be  taken  to  have  afllrraed,  to  the  in- 
Jury  of  strangers  who  have  trusted 
the  affirmation."  Per  Bricfcell,  C. 
J.,  in  Central  Agricultural,  etc, 
Assoc,  v.  Alabama  Gold  L.  Ins.  Co.. 
70   Ala.    120.    133. 

98.  U.  S. — ^Lindenberger  Cold  Stor- 
age, etc.,  Co.  V.  J.  Llndenberger.  Inc. 
235  Fed.  642. 

Conn. — Canfleld  v.  Gregory.  69 
Conn.   9,  33  A  536. 

Ida — Henry  Gold  Min.  Co.  T. 
Henry,  25  Ida.  333,  137  P  623. 

Ind.  T. — Western  Inv.  Co.  y.  Davis. 
7  Ind.  T.  162.  104  SW  673,  16  AnnCas 
1134. 

Iowa. — State  Bank  Bldg.  Co.  ▼. 
Pierce,  92  Iowa  668.  61  NW  426. 

La. — Anderson  v.  Thompson,  S5  tA. 
Ann.   727,   26  S  399. 

Md. — Fairbanks-Morse  Co.  v.  Coul- 
son Stock  Food  Co..  151  Mo.  A.  260, 
131  SW  894. 

N.  Y. — Palmer  v.  Lawrence,  B  N. 
Y.  Super.  161   [aff  5  N.  Y.  3891. 

N.  C— Marshall  Fdy.  Co.  v.  K11-, 
Han.  99  N.  C.  501,  6  SE  680,  6  AmSR. 
639. 

Wis. — Pittsburg  Min.  Co.  v.  Spoon-  • 
er,  74  Wis.  307.  42  NW  259,  17  AmSR 
149. 

99.  Pittsburg  Min.  Co.  v.  Spooner, 
74  Wis.  307.  42  NW  259,  17  AmSR; 
149. 

1.  Fairbanks-Morse  Co.  v.  Coulson 
Stock  Food  Co..  161  Mo.  A.  260,  131 
SW   894. 

a.  U.  e. — ^AUen  V.  Rhodes,  280 
Fed.    321,   144.  CCA   463. 

Ga.— Torras  v;  Baebum,  108  Ga.  . 
345,  33  SE  989. 

111.— Dows  V.  Naper.   91   IlL  44. 

Iowa. — ^Tama  Water  Power  Co.  v. 
Hopkins,  79  Iowa  663.  44  NW  797. 

La. — Pattison  v.  Gulf  Bag  Co..  116  ■ 
La.  963,  41  S  224,  114  AmSR  670. 

Me. — ^Beal  v.  Bass,  86  Me.  S2S.  29 
A  1088. 

Md. — Hager  v.  Cleveland.  86  Md. 
476. 

Minn. — Gardner     v.      Minneapolis, 
etc.,  R.  Co..  78  Minn.  517,  76  NW  282. 
[aff  177  U.  S.  332.  20  SCt  656,   44  L. 
ed.    7931. 

N.  C— Atty.-Gen.  v.  Slmonton.  78 
N.  C.  57. 

Man. — Union  Bank  v.  Gourlay.  81 
DomLR  665  (aff  36  WestLR  935]. 

And  see  other  cases  supra  i  257; - 
infra  {9   260.  261. 

3.  U.  S.— Casey  v.  Galli.  94  U.  S. 
673,  680.  24  L.  ed.  168,  307;  Allen  v. 
Rhodes,  280  Fed.  821,  144  CCA  468: 
Automatic     Pbonogrraph     Exhibition 
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stanees  as  ay^ainst  other  stoekholdeni  or  members.* 
[i  260]  bb.  SnbacriptiMiB  to  Stock.  As  we  have 
seen,  one  who  subscribes  for  stock  in  an  existing 
corporation  is  thereby  estopped,  by  reason  of  hav- 
ing contract'ed  with  the  corporation,  from  denying 
its  corporate  existence  to  defeat  an  action  on  the 
eubscription  by  the  cotfporation,  or  byits  receiver, 
assignee,  or  creditors.'  A  fortiori  he  is  estopped 
where  he  has  also  recognized  the  existence  of  the 
eoiporation  and  bis  liability  on  his  subscription  by 


taking  an  active  part  as  stockholder,  officer,  or 
agent  in  organizing  the  corporation,  or  in  osrrying 
on  business,  or  otherwise  holding  it  out  as  a  legally 
existing  corporation.*  Such  recognition  or  partici- 
pation in  the  organization  or  holding  out  of  the 
corporation  will  also  estop*  a  preliminary  subscriber 
to  the  stock  of  a  corporation  to  be  formed  from 
setting  up  that  the  required  amount  of  stock  was 
not  subscribed  or  paid  in,  or  from  otherwise  attack- 
ing the  legal  existence  of  the  corporation  to  escape 


Co.   V.    North   American   PhonoKra-ph 
Co..   45  Fed.  1. 

Ala. — Belma,  etc.,  R.  Co.  v.  Tipton, 
(  Ala.  7ST,  S9  AmD  344. 

Ark. — Jones  v.  Dod?e,  97  Ark.  248, 
Its  SW  828,  LRA1916A  472. 

Colo. — Callahan  v.  Chllcott  Ditch 
Co.,  37  Colo.  331,  86  P  123  (action 
to  recover  assessments  on  stock). 

Conn. — Canfleld  v.  OreKpry,  66 
Conn.  9,  83  A  S36;  Lane  v.  Bramerd, 
80  Conn.  S6S;  Danbury,  etc.,  R.  Co. 
v.   Wilson,    22   Conn.'43S. 

111. —  Ramsey  v.  Peoria  M.  &  F. 
Ins.  Co.,  56  IlL  311:  Tarbell  v.  Page, 
24  111.  46:  Rice  v.  Rock  Island,  etc., 
R.  Co.,  21  ni.  93;  Curtis  v.  Meeker, 
•2  III.  A.  49  [aff  169  111.  233.  48  NE 
*»».  61  AmSR  1681. 

Kaa. — ^McCune  Uln.  Co.  v.  Adams, 
85  Kan.  193.  10  P  468. 

Ky. — ^Ferguson  v.  Landram,  6  Bush 
230.   96   AmD  360. 

Hd. — Balle  v.  Calvert  College  Edu- 
caUonal  Soc,  47  Md.  117. 

Mass. — Holybke  Bank  v.  Goodman 
Paper  Mfs.  Co.,  9  Cush.  676;  Chester 
Glass  Co.  v.  Dewey,  16  Mass.  94,  8 
AmD  128. 

Mich. — ^Parker  v.  Northern  Cent 
Michigan  R.  Co..  83  Mich.  23. 

Mo. — Ohio,  etc..  R.  Co.  v.  McPher- 
•on,  36  Mo.  18,  86  AmD  128;  Holmes 
V.  Royal  Loan  Assoc..  128  Mo.  A.  829, 
107  SW  1005.      ,      ^  „.„... 

Nebr. — ^Macfarland  v.  West  Side 
Impr.  Co.,  58  Nebr.  417.  78  SW  788. 

-N.  y.— Buffalo,  etc,  R.  Co.  v.  Cary. 
26  N.  T.  75;  Baton  v.  Asplnwall,  19 
N.  Y.  119;  White  v.  Ross.  4  Abb.  Dec. 
689,  16  AbbPr  66;  Phoenix  Warehous- 
ing Co.  V.  Badger,  6  Hun  293  [aff  67 
N.  T.  294]:  Ruggles  v.  Brock,  «  Hun 
164;  Abbott  v.  Asplnwall,  26  Barb. 
202:  Mead  v.  Keeler.   24   Barb.   20. 

N.  C. — ^Daniels  v,  Roanoke  R.,  etc., 
COm  168  N.  C.  418,  74  SB  331  (In  an 
action  by  a  corporation  for  trespass 
on  land). 

Oh. — Owen  v.  Purdy,  12  Oh.  St.  73. 

Pa. —  Weinman  v.  WUklnsburg, 
etc..  Pass.  R.  Co.,  118  Pa.  192,  12  A 
288;  McHose  v.  Wheeler,  46  Pa.  82; 
Mechaolcar  Bldg..  etc,  _  Assoc,  v. 
icfnnlch,  1  Kulp  618;  Freeman  v. 
Btlne,  84  LegInt  96.         ^         .    „       » 

Tenn. — Pope  v.  Merchants'  Trust 
CO.,  118  Tenn.  506.  103  SW  792; 
Oreenville,  etc,  R.  Co.  v.  Johnson,  8 
Baxt.  332. 

Wis. —  Black  River  Impr.  Co.  v. 
Holway,  85  Wis.  344,  65  NW  418. 

And  see  other  cases  supra  i  267; 
infra  St  260,  261. 

[a1  VoUeylioiaan  in,  and  therefore 
members  of,  a  mutual  Insurance 
company  cannot  deny  Its  organiza- 
tion. Cfooper  V.  Shaver,  41  Barb.  (N. 
T.)  161;  Hyatt  v.  Whipple,  37  Barb. 
<N.  T.)  696;  White  v.  Coventry,  29 
Barb.  (N.  T.)  306;  Freeland  v.  Penn- 
sylvania Cent.  Ins.  Co.,  94  Pa.  604. 
See  also  supra  i   287. 

4.     See  Infra  {   262. 

0.    See  supra  I  237. 

a.  n.  S. — Chubb  V.  TTpten,  96  TT.  8. 
••6,  24  L.  ed.  623;  Sanger  v.  Upton, 
91  U.  S.  56,  23  L.  ed.  220;  Allen  v. 
Rhodes,  230  Fed.  321,  144  CCA  463; 
American  Alkali  Co.  v.  Campbell,  113 
Fed.  898;  Rockvllle,  etc.,  Tmmp.  Road 
V.  Van  Ness.  20  F.  (Tas.  No.  11.986.  2 
Cranch  C.  C.  449;  Upton  v.  Hans- 
brough,  28  F.  Cas.  No.  16,801,  3  Blss. 
417. 

Ala — Schloss  v.  Montgomery  Trade 
Co.,  87  Ala.  411,  6  S  860,  18  AmSR 
61;   Selma.   etc.,   Ry  Co.   v.  Tipton,   6 


Ala  787,  39  AmD  344. 

Ark. — Jones  v.  Dodge,  97  Ark.  248, 
133   SW   828.   LRA1915A  472. 

Cal. — Perrochem  Co.  v.  Danxlger, 
28  Cal.  A.  684,   138  P  966. 

Conn. — Fish  v.  Bmlth,  73  Conn.  377. 
47  A  711,  84  AmSR  161  (payment  of 
calls  and  receipt  of  dividends);  Can- 
field  V.  Gregory,  66  Conn.  9,  33  A  536; 
Naugatuck  Water  Co.  y.  Nichols,  68 
Conn.  403,  20  A  316,  8  LRA  637;  Dan- 
bury,  etc,  R.  Co.  v.  Wilson,  22  Conn. 
436. 

Ga. — ^Torras  v.  Raeburn.  108  Ga 
846.  88  SB  989;  Beck  v.  Henderson, 
76  Ga.  360;  Wood  v.  Coosa,  etc,  R. 
Co.,  82  Ga  273. 

111. — Hudson  V.  Oreenhill  Seminary 
Corp.,  113  HI.  618;  Hlckllng  v.  Wil- 
son, 104  111.  64;  Corwlth  v.  Culver,  69 
in  502;  Ramsey  v.  Peoria,  etc.,  Ins. 
Co.,  66  III.  311;  Stone  v.  Great  West- 
em  OH  Co..  41  111.  »e;  Rice  v.  Rock 
Island,  etc.,  R.  Co.,  21  111.  93;  Curtis 
v.  Meeker,  62  111,  A.  49  [aff  169  111. 
233,  48  NB  899,  61  AmSR  168];  For- 
est Glen  Brick,  etc.,  Co.  v.  Gade,  56 
111.  A.  181  [app  dlsm  168  111.  89,  42 
NB  66,  and  aff  165  111.  367,  46  NB 
286]. 

Ind. — (Travens  V.  Eagle  Cotton  Mills 
Co.,  120  Ind.  6,  21  NB  981,  16  AmSR 
298;  Mullen  v.  Beech  Grove  Driving 
Park,  64  Ind.  202;  Anderson  v.'  New- 
castle, etc,  R.  C!o..  12  'Ind.  876,  74 
AmD  218. 

Iowa. — State  Bank  Bldg.  Co.  v. 
Pierce,  92  Iowa -668,  61  NW  426. 

Kan. — Mc(3une  Min.  Co.  v.  Adams. 
86  Kan.  193.  10  P  468. 

Ky. — ^North  v.  Irvln  Tump.  Road. 
6  Ky.  Op.  307;  New  Liberty  Literary 
Inst.  V.  Curd,  3  Ky.  Op.  211;  Lexlng. 
ton,  etc,  R.  Co.  v.  Bondurant,  1  Ky. 
Op.   458. 

La. — ^American  Homestead  Co.  v. 
LInlgan.  46  La  Ann.  1118.  16  S  369; 
Bast  Pasagoula  Hotel  Co.  v.  West, 
13  La.  Ann.  546. 

Me. — South  Bay  Meadow  Dam  Co. 
V.  Gray.  30  Me.  647. 

Mdj — Hammond  v.  Straus,  63  Md. 
1;  Balle  v.  Calvert  College  Educa- 
tional Soc,  47  Md.  117;  Hager  v. 
Cleveland,  36  Md.  476;  Maltby  v. 
Northwestern  Virginia  R.  Co.,  16  Md. 
422 

Masa — Chester  Glass  Co.  v.  Dewey. 
16  Mass.  94,  8  AmD  128. 

Mich. — ^Detroit  International  Fair, 
etc,  Assoc,  v.  Walker,  83  Mich.  886, 
47  NW  338;  Parker  v.  Northern  Cent., 
etc.,  R,  Co..  33  Mich.  23;  Monroe  v. 
Fort  Wayne,  etc.,  R.  Co.,  28  Mich. 
272;  Swartwout  v.  Michigan  Air  Line 
R.  Co.. -24  Mich.  889. 

Minn. — Hause  v.  Mannhelmer,  67 
Minn.  IM.  69  NW  810-  Minnesota 
Gas-Light  Bconomlaer  Co.  v.  Dens- 
low,  46  Minn.   171,  48  NW  771. 

Mo. — Home  Stock  Ins.  Co.  v.  Sher- 
wood, 72  Mo.  461:  Kansas  City  Hotel 
O).  V.  Harris,  61  Mo.  464;  Camp 
V.  Byrne,  41  Mb.  525;  Smith  v. 
Heldecker,  39  Mo.  167;  Ohio,  etc.,  R. 
Co.  v.  McPherson,  35  Mo.  13,  86  AmD 
128;  Central  Plankroad  Co.  v.  Clem- 
ens, 16  Mo.  369;  Newland  Hotel  Co. 
V.  Wright.   73   Mo.  A.   240.     ,.    „  ,_ 

Nebr. — ^Homan  v.  Steele,  18  Nebr. 
652.  26  NW  472. 

Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  108,  7  P  68,  8  AmSR 
797. 

N.  H. — Ossipee  Hosiery,  etc.,  Mfg. 
Co.  V.  Canney,  64  N.  H.  296.       _    ^, 

N.  J. — McCarter  v.  Ketcham.  74  N. 


J.    L.    825,    67    A    610    [rev    N.    J.    L. 
829,  69  A    268]. 

N.  Y.— U.  S.  Vinegar  Co.  v. 
Foehrenbach,  148  N.  Y.  68,  42  NB 
403;  U.  S.  Vinegar  Co.  v.  Schlegel, 
143  N.  Y.  637,  38  NB  729;  Cayuga 
Lake  R.  Co.  v.  Kyle.  64  N.  Y.  186; 
Buffalo,  etc.,  R.  Co.  v.  Cary,  26  N.  Y. 
76;  Black  River,  etc,  R.  Co.  v. 
Clarke.  26  N.  Y.  208;  Schenectady, 
etc.  Plank  Road  (3o.  v.  Thatcher,  11 
N.  Y.  102;  United  Growers'  Co.  v. 
BIsner,  22  A{>p.  Dlv.  1,  47  NYS  906; 
Sodus  Bay,  etc.,  R.  Ca  v.  Hamlin. 
24  Hun  390;  Phoenix  Warehousing  Co. 
v.  Badger,  6  Hun  293  [aff  67  N.  Y. 
294];  Ruggles  v.  Brock.  6  Hun  164; 
Dorrls  v.  French,  4  Hun  292;  Palmer 
v.  Lawrence,  6  N.  Y.  Super.  161  [aff 
6  N.  Y.  465];  Dutchess  Cotton  Manu- 
factory V.  Davis,  14  Johns.  288,  7 
AmD  469. 

N.  C. — ^Wadesboro  Cotton  Mills  Co. 
V.  Burns,  114  N.  C.  863.  19  SB  238; 
Marshall  Fdy.  Co.  v.  Klllian,  99  N.  CL 
501,  6  SB  680,  6  AmSR  '639;  Wil- 
mington, etc,  R.  Co.  v.  Thompson, 
62  N.  C.  387;  Wilmington,  etc.,  R. 
Co.  v.  Saunders,  48  N.  C.  126;  Elisa- 
beth City  Academy  v.  Lindsey,  28  N. 
C.   476.   46   AmD   600. 

Oh. — Voorhees  v.  Clrclevllle  Bank, 
19  Oh.  463;  Trumbull  County  Mut.  F. 
Ins.  Co.  V.  Horner,   17  Oh.  407. 

Or. — Palrvlew  R.  OS.  v.  SpUInxan, 
28-  Or.  687.  32  P  688. 

Pa. — ^Tonge  v.  Item  Pub.  Co.,  244 
Pa  417,  91  A  229;  Weinman 
man  v.  WUklnsburg,  etc.,  K.  Co.,  118 
Fa  192,  12  A  288;  Bell's  App„  116 
Pa  88,  8  A  177,  2  AmSR  632;  Hays 
v.  Pittsburgh,  etc.,  R.  Co.,  38  Pa.  81: 
Graff  V.  Pittsburgh,  etc..  R.  Co.,  81 
Pa.  489;  Erie,  etc.,  Plank-Road  Co. 
V.  Brown,  25  Pa.  156;  Clark  v. 
Monongahela  Nav.  Co.,  10  Watts  364; 
Freeman  v.  Stlne,  34  LegInt  96; 
German  Ina  Co.  v.  Strahl.  13  Phila. 
612. 

8.  C— Spartanburg,  etc,  R.  Co.  v. 
ISsell,  14  8.  (^  281. 

Tenn. — ^Doak  v.  Stahlman.  (C9i.  A.) 
68  SW  741. 

Tex. — Medlln  v.  Commonwealth 
Bonding,  etc.,  Ins.  Co^,  (Civ.  AO  180 
SW  899;  Panhandle  Packing  Co.  v. 
Strlngfellow,    (Civ.   A.)    180  SW   146. 

Utah. — Ogden  Clay  Co.  v.  Harvey. 
9  Utah   497,   36  P  610.       " 

Vt. — Montpeller,  etc.,  R.  Co*,  v. 
Langdon,  46  Vt.  284. 

W.  Va,— Greenbrier  Industrial  Ex- 
position V.  Squires.  40  W.  Va  307. 
21  SB  1015,  53  AmSR  884;  Pitta- 
burgh,  etc.,  R.  Co.  V.  Applegate,  21 
W.  Va.  172. 

Man.— Union  Bank  v.  Gourlay.  81 
DomLR   565    [aff  36  WestLR  936.] 

"He  must  make  his  objection  at  a 
seasonable  and  within  a  reasonable 
time.  He  cannot  assist  in  its  or- 
ganlxatlon,  participate  In  Its  meet- 
ing, pay  installments  of  subscrip- 
tions to  stock,  and  generally  ac- 
quiesce In  the  acts  and  affairs  of  the 
concern  for  months,  while  there  is  a 
hope  of  a  prosperous  business,  and 
then,  when  such  hope  begins  to  fade, 
and  a  call  for  the  subscribers  to  pay 
In  the  balance  of  their  unpaid  sub- 
scriptions to  its  capital  stock  to 
liquidate  accumulated  debts,  is  made^ 
insist  that  he  ought  not  to  be  bound 
to  pay,  because  the  corporation  has 
no  legal  existence.  Nor  can  he  sleep 
on  his  rights  and  take   the  chances 
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liability  on  his  snbseriptibn/  although  he  would  not 
be  estopped  by  the  mere  fact  of  his  subscription.* 

[i  261]  cc.  Statntoiy  Liability  to  Creditors.  Per- 
sons who  become  stookholders  or  members  of  an 
association  purporting  to  be  an  existing  corporation, 
or  who  subscribe  for  stock  in  a  corporation  to  be 
fonned,  and  who  take  part  after  an  attempted  in- 
corporation in  carrying  on  the  business  or  in  other- 
wise holding  out  the  corporation,  cannot  deny'  its 
corporate  existence  in  order  to  escape  a  statutory 
Uability  for  its  debts.' 

[f  262]  dd.  Estoppel  as  between  Stockholders  m 
Msmben.  Ordinarily  persons  who  assume  to  do 
business  as  a  corporation^  where  there  is  no  corpo- 
ration either  de  jure  or  de  facto,^"  occupy  the  re- 
lation of  partners  as  between  themselves  ;^^  and 
they  will  not  be  estopped  inter  se  to  deny  the  corpo- 
rate existence,  where  they  do  not  believe  in  or  intend  . 
the  creation  of  a  corporation,^'  or  where  there  are 
no  equitable  grounds  for  the  application  of  the  doc- 
trine of  estoppel.^'  But  the  general  doctrine  appUes 
where  there  are  equitable  grounds  therefor  and  will 
prevent  stockholders  or  members  of  a  corporation 
who  have  taken  part  as  promoters,  stockholders,  or 
ofScers  in  its  organization  or  holding  out  from  deny- 
ing the  legality  of  its  existence  as  against  the  other 
stockholders  or  members.^*     Where  a  person  sub- 


scribes i(Si  stock  in  a  corporation,  signs  the  charter 
as  an  incorporator,  and  votes  his  stock  year  after 
year,  he  is  estopped  as  between  himself  and  the 
other  stockholders  to  attack  the  validity  of  the 
organization  of  the  corporation  for  nonobservance 
of  statutory  requirements;"  and  a  person  acquiring 
his  stock  by  inheritance  from  one  who  has  so  acted 
is  equally  estopped.**  Even  if  a  person  contracting 
with  an  association  as  a  corporation  would  not  be 
estoppedby  that  fact  alone  from  denying  its  cor- 
porate existence  and  holding  the  stockholders  indi- 
vidually liable  on  the  contract,*'  he  is  clearly  so 
estopped  where  -he  was  also  a  stockholder  and  offi-- 
cer  of  the  corjwration)  so  that  the  failure  to  comply 
with  the  law  in  the  formation  of  the  corporation 
was  in  part  his  own  wrong,  or  so  that  he  had,  or  is 
chargeable  with,  knowledge  of  want  of  legal  incor- 
poration." 

[f  263]  (c)  Diiectors  or  Tmstees  and  Officers  or 
Agents.  It  is  also  a  well  settled  general  rule  that 
persons  who  have  acted  as  directors  or  trustees, 
officers,  or  agents  of  an  association  purporting  to  be 
a  corporation  are  estopped  to  deny  its  corporate 
existence  both  as  against  the  alleged  corporation 
itself  or  its  receiver  or  assignee,  and  its  members 
or  stockholders,"  and  also  as  against  third  persons 


of  a  favora.bIe  turn  of  affairs.  The 
formalities,  required  by  our  statute, 
are  useful  aa  a  protection  to  stock- 
holders and  others,  but  they  may 
not  be  turned  Into  Instruments  of 
dishonesty  or  fraud,  either  against 
or  on  behalf  of  a  corporation."  Ok- 
den  Clay  Co.  v.  Harvey,  9  Utah  497, 
508,   S6   P   510. 

[a]  Am  oriclaaJl  laooTporator  and 
Unetot  of  »  eontpaay  who  has  taken 

£irt  in  all  that  was  done  by  way  of 
corporation,  and  in  conducting  its 
baslneas  for  a  time,  cannot.  In  an 
action  against  him  upon  his  sub- 
scription to  Its  stock,  question  its 
proper  Incorporation.  United  Grow- 
ers Co.  V.  Eisner,  22  App.  Dlv/  1,  47 
NTS  906. 

[b]  *"r"*"g'  o«rt]flo«t«  of  laoono. 
iMlnw— A  subscriber  of  stock  of  a 
corporation  is  liable  to  pay  therefor 
on  the  execution  by  hini  of  the  cer- 
tificate of  incorporation,  Jtlthough  he 
does  not  participate  In  the  organiza- 
tion, and  although  the  corporation 
becomes  merely  a  de  facto  corpora- 
tion. McCarter  y.  Ketcham,  74  N.  3. 
U  825,  67  A  610  [rev  on  other 
grounds  74  N.  J.  L.  829,  69   A  263]. 

[c]  A  atoeUioiaer  y^  not  tf  •■- 
topped  to  deny  the  cori>orate  exist- 
ence by  his  payment  of  part  assess- 
ments, unless  It  appears  that  they 
were  called  under  color  of  corporate 
authority,  and  not  as  preliminary  to 
organization.  Schloss  v.  Montgomery 
Trade  Co.,  87  Ala  411,  6  S  360,  18 
AmSR    51. 

7.  U.  S. — Rockvllle,  etc..  Tump. 
Road  V.  Van  Ness,  20  F.  Cas.  No. 
11.986,    2    Cranch  C.   C.    449. 

Ark. — Jones  v.  Dodge,  97  Ark.  248, 
133  3W  828,   LRA1915A  472. 

Conn. — Canfleld  v.  Gregory,  66 
Conn.  9,  S3  A  536;  Litchfield  Bank  v. 
Church,  29  Conn.  137;  Danbury,  etc., 
R.  Co.   V.   Wilson,    22   Conn.   436. 

111. — Ramsey  v.  Peoria  H.  &  F. 
Ins.  Co..   55  HI.  311. 

Iowa. — State  Bank  Bldg.  Co.  v. 
Pierce,  92  Iowa  668,  61  NW  426. 

Ky. — Tanner  v.  Nichols,  "80  SW 
22S,  25  KyL.  2191;  North  v.  Irvln 
Tump.  Road.  6  Ky.  Op.  307. 

Md. — Musgrave  v.  Morrison,  54  Md. 
161;  Hager  v.  Cleveland,  36  Md.  476; 
Haltby  v.  Northwestern  Virginia  R. 
Co..  IS  Md.  422. 

Iflcb. — ^International  Fair,  etc.,  As- 
soc T.  Walker,  83  Mich.  886,  47  NW 
338. 

Minn. — ^Hauso  v.  Mannheimer,  67 
Minn.  194.  69  NW  810. 

Mo. — Oamp  v.  Byrne,  41  Mo.  626; 


Smith  V.  Heldecker,  39  Mo.  157; 
Ohio,  etc.,  R.  Co.  V.  McPherson,  36 
Mo.  13:  86  AmD  128;  Central  Plank- 
road  Co.  V.  Clemens,  16  Mo.  359; 
Smith  V.  Peck,  13  Mo.  A.  586. 

Nebr. — Macfarland  v.  West  Side 
Impr.   Assoc.,   58   Nebr.   417,   78   NW 

T8«-  « 

Nev. — ^Thompson'  v.  Reno  Sav. 
Bank,  19  Nev.  103,  7  P  68,  3  AmSR 

N.  T. — Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  T.  294;  Schenectady, 
etc..  Plank  Road  Co.  v.  Thatcher,  11 
N.  T.  102;  United  Growers  Co.  v. 
Eisner,  22  App.  EMv.  1,  47  NTS  906; 
Palmer  v.  Lawrence,  5  N.  T.  Super. 
161    [aff  5  N.  T.  389].  

N.  C— Marshall  Fdy.  Co.  v.  KU- 
llan,  99  N.  C.  601,  6  SB  680,  6  AmSR 
639. 

Or.— Niokum  v.  Burckhardt,  30  Or. 
464,  47  P  788.  48  P  474,  60  AmSR 
822 

Pa. — Centre,  etc.  Tump.  Road  Co. 
V.  McConaby,  16  Serg.  &  R.  140. 

Tex. — ^Panhandle  Packing  Co.  y. 
Stringfellow.    (Civ.  A.)   180  SW  145. 

8.     See  infra  t  264. 

».  Ala. — National  Commercial  Bank 
V.  McDonnell,  92  Ala.  817.  9  S-  149; 
McDonnell  v.  Alabama  Gold  L.  Ins. 
Co..   85  Ala.  401,  5  S  120. 

Ark.— Midland  Bank  v.  Harris.  114 
Ark.  844,  170  SW  67,  AnnCasl916B 
1255. 

III. — Dows  V.  Naper,  91  111.  44;  Mc- 
Carthy V.  iJivasche,  89  111.  270,  31 
AmR  88;  Wheelock  v.  Kost,  77  111. 
296. 

Ind. — Shafor  T.  Morlarlty.  46  I»><1.  9. 

Kan. — Aultman  v.  Waddle,  40  Kan. 
195,  19  P  780. 

Me. — McCllnch  v.  Sturgls,  72  Me. 
288. 

Md. — ^Hager  v.  Cleveland,  36  Md. 
476. 

Minn. — Gardner  v.  Minneanolls. 
etc..  R.  Co.,  73  Minn.  517.  76  KW  2R2 
taff  177  V.  S.  832,  20  SCt  656,  44  L. 
ed.  793]. 

N.  T. — ■Baton  v.  Asplnwall,  19  N. 
T.  119;  Mead  v.  Keeler,   24  Barb.  20. 

Pa. — ^Hamilton  v.  Clarion,  etc.,  R. 
Co..  144  Pa.  34,  23  A  B3,  13  LRA  779; 
Freeland  T.  Pennsylvania  Cent.  Ins. 
Co.,  94  Pa.  504. 

R.  I. — Slocum  V.  Warren,  10  R.  I. 
116;  Slocum  v.  Providence  Steam, 
etc..  Pipe  Co.,  10  R.  I.  112. 

S.  D. — ^Dakota  Bldg.,  etc.,  Assoc,  v. 
Chamberlain,  4  S.  D.  271,  66  .  NW 
897 

Vt.— Corey  v.  Morrill,  61  Vt.  698, 
17  A  840. 


10.  De  faoto  oorporstloiM  see 
aupra  i  220. 

11.  See  supra  i  210. 
la.     gee  Intra  J  264. 

13.  See  Infra  (  267;  supra  i  210. 

14.  Cal. — Parrott  v.  Byers,  40  Cal. 
614. 

Colo. — Bates  v.  Wilson.  14  Colo. 
140.   24  P  99.  „      . 

111. — Lincoln  Park  Chapter  R.  A. 
M.  V.  Swatek,  204  111.  228,  68  NB  429: 
Curtis  V.  Tracey,  189  111.  233,  48  NB 
399,  61  AmSR  168;  Bushnoll  ▼.  Con- 
solidated Ice  Mach.  Co..  138  111.  67. 
27  NB  596  (a  suit  to  compel  an  ac- 
counting on  the  basis  of  a  partner- 
ship). 

Iowa. — Seaton  v.  Grimm,  110  Iowa 
146,  81  NW  225;  Heald  v.  Owen,  79 
Iowa  23.   44   NW   210. 

La.^-i'W'eil  v.  Leopold  Well  Bldg., 
etc,  Co..  126  La.  938,  63  A  66;  Ander- 
son V.  Thompson,  51  Ija.  Ann.  727, 
25  S  399   ' 

Me. — Beal  v.  Bass,  86  Me.  325,  29  A 
1088  (holding  In  effect  that  the  stock- 
holders or  members  of  an  association 
who  hold  It  out  as  a  corporation  by 
acting  as  officers  or  otherwise,  and 
thereby  obtain  public  support  and 
money,  are  estopped  to  deny,  that 
they  are  a  corporation  and  to  sue  for 
its  dissolution  as  a  partnership  and 
a  division  of  Its  assets). 

Nebr. — Bennett  v.  Baum,  90  Nebr. 
320.   133  NW  439. 

Utah.— Marsh  v.  Mathlas,  19  Utah 
350,  56  P  1074. 

Kattera  to  wUoli  estoppel  does  not 
•xtend  see  Infra  !  266. 

16.  Well  V.  Leopold  Well  Bldg., 
etc,  Co..  126  La.  938,  53  S  56.        ' 

la.  Well  V.  Leopold  Well  Bldg.. 
etc,  Co.,  126  La.  938.  S3  S  56. 

17.  See  supra  {  238. 

18.  Seaton  v.  Grimm;  110  Iowa 
145.   81  NW  225. 

15.  Ala. — Merchants',  etc..  Line  v. 
Waganer.  71  Ala.  581  (In  a  suit  by 
stockholders  to  hold  directors  liable 
for  mismanagement). 

Cal. — Parrott  v,  Byers,  40  Cal.  614. 

Colo. — Bates  v.  Wilson,  14  Colo. 
140,  24  P  99. 

Conn. — Canfleld  v.  Gregory,  68 
Conn.  9,  33  A  536. 

Ida. — Henry  Gold  Min.  Co.  v. 
Henry,  25  Ida.  333.  187  P  523, 

111.— Curtis  V.  Tracy,  169  111.  233. 
48  NB  399.  61  AmSR  168  [alT  62  111. 
A.  49];  Bushnell  v.  Consolidated  Ice 
Mach.  Co..  138  111.  67,  27  NB  596; 
Jollet  v.  Frances,  86  III.  A.  243;  Ruts 
V.  Bsler,  etc..  Mfg.  Co.,   3  111.  A.   83. 

Towa. — ^Heald  v.  Owen,  79  Iowa  23. 
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who  have  dealt  with  it  as  a  ooiporation.*"  Petsons 
who  sign  a  certificate  of  incorporation  and  accept 
the  ofiBee  of  directors  or  trustees  of  the  corporation 
are  estopped  to  deny  the  validity  of  the  certificate' 
or  the  existence  of  the  corporation."  One  who  ac- 
cepts and  exercises  the  office  of  treasurer  of  an 
association  assuming  to  be  a  legal  corporation  is 
estopped  to  deny  the  capacity  of  the  association  to 
sue  him  as  a  corporation  for  the  recovery  of  moneys 
or  property  confided  to  him  as  such  treasurer.^  And 
where  a  bank  collects  checks  payable  to  and  in- 
dorsed in  the  name  of  a  corporation,  it  is  estopped 
to  deny  the  existence  of  such  corporation  in  an 
action  for  conversion  of  the  money  collected.**  One 
who  has  purchased  property  as  agent  of  an  alleged 
corporation  cannot  deny  its  corporate  existence  in 
an  action  to  recover  the  property  ;**  nor  can  the  ex- 
istence of  tta  alleged  corporation  be  denied  by  its 
receiver  in  a  prosecution  against  him  for  embezzle- 
ment of  its  assets.** 


[(  -264]  4.  EtopmitB  aad  Extent  of  Estoppel  bjr 
Bflcognitlim  or  Holding  Ont— a.  Becognition  or 
HoMing  Out  of  Association  as  a  Ooiporation.  It 
is  well  settled  of  course  that,  to  warrant  holding  a 
person  estopped  from  denying  the  existence  .of  an 
alleged  oorjx>ration  because  he  has  contracted  or 
otherwise  dealt  with  it  as  a  corporation,  his  con- 
tract or  dealing  must  have  been  such  as  to  show  an 
admission  or  recognition  of  the  legal  corporate 
character  of  the  association;**  and  in  order  that  a 
partnership  or  other  unincorporated  association,  or 
the  stockholders,  members,  ofBeeis,  or  agents  thereof 
may  be  estopped  to  deny  that  it  is  a  corporation  as 
against  one  who  has  dealt  with  it  or  them,  on  the 
ground  that  they  have  held  the  association  ont  as  a 
legal  corporation  or  have  participated  therein,  it 
must  appear  that  they  have  assumed  to  be  a  corpo- 
ration, and  the  person  claiming  such  estoppel  must 
have  dealt  with  them  as  such.*'  A  man  cannot  be 
so  estopped  by  acts  which  are  just  as  consistent 


Me. — Seven  Star  Grange  No.  78  v. 
PersuBon.  98  Me.  176,  56  A  648;  Beal 
T.  Baas,  86  Me.  S25,  29  A  1088. 

Md. — ^Hager  v.  Cleveland,  86  Md. 
476. 

Masa. — Priest  t.  Essex  Hat  Mfg. 
Co.,  116  Mass.  380;  Newcomb  v.  Reea, 
18  Allen  (62. 

Mich. — Coldwater  Copper  Mln.  Co. 
T.  onus.  170  Mich.  126,  136  NW  901, 
AnnCB«1916A  410. 

Minn. — Minnesota  aas-Ll^ht  ESeon- 
omizer  Co.  v.  Denslow,  46  Minn.  171, 
46  NW  771. 

Mo. — Smith  V.  Heidecker,  39  Mo. 
167. 

Nebr. — Mactarland  v.  West  Side 
Impr.  Assoc,  63  Nebr.  786,  73  NW 
736 

N.  H. — Haynes  v.  Brown.  36  N.  H. 
646. 

N.  T. — ^Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  T.  294;  Geneva  Mineral 


Spring  Co.  V.  Coursey,  45  App.  Dlv. 
268,  61  NTS  98  Trearg  den  47  App. 
Div.    634   mem,    62   NTS    1137    memj; 


United  Growers  Co.  v.  Eisner.  22 
App.  Dlv.  1,  47  NTS  ^06-  Craig  Medi- 
cine Oo.  V.  Merchants'  Bank,  69  Hun 
661,  14  NTS  16:  Sodus  Bay,  etc.,  R. 
Co.  V.  Hamlin;  24  Hun  390;  All  Saints 
Church  V.  Lovett,  1  N.  T.  Super  191. 

N.  C. — Marshall  Fdy.  Co<v.  Kllllan, 
99Jf.  C.  601,  6  SE  680,  6  XmSR  639; 
Elisabeth  City  Academy  v.  Lindsey, 
t»  N.   C.    476.    46'  AmD   600. 

Pa.— Weinman  v.  Wilktnsburg,  etc. 
Pass.  R.  Co.,  118  Fa.  192,  12  A  288. 

Wis. — Black  River  Impr.  Co.  v. 
Holway,  85  Wis.  344,  56  NW  418. 

[al  xnvatratlona. — (1)  One  who  has 
participated  In  organizing  the  cor- 
poration and  who  has  acted  as  secre- 
tary and  general  agent  cannot  deny 
its  legal  existence  for  the  purpose 
of  compelling  other  members  to  con- 
tribute with  him  as  partners.  Bush- 
nell  v.  Consolidated  Ice  Mach.  Co., 
138  HI.  67,  27  NE  596;  Heald  v. 
Owen,  79  Iowa  23,  44  NW  210.  (2) 
One  who  has  been  a  stockholder  and 
director  of  a  corporation  and  who 
takes  Its  notes  cannot  sue  the  other 
members  as  copartners  on  the  ground 
of  Irregular  organization,  nor  can  his 
executor  so  sue.  Curtis  v.  Meeker, 
62  HI.  A.  49  raff  169  111.  233.  48  NE 
899,  61  AmSR  188].  (3)  One  who 
has  been  a  promoter  of  the  organiza- 
tion of  a  company  and  a  director  is 
estopped  to  refuse  to  accept  Its 
stock,  under  a  contract  with  a  third 
party,  on  the  ground  of  Its  nonex- 
istence. Minnesota  Gas-Light  EXson- 
omlzer  Co.  v.  Denslow,  46  Minn.  171, 
48   NW   771. 

[b]  anuUkoMW  to  recovwr  liooks 
MM  ypw.  A  stockholder  of  a  cor- 
poration who  for  several  years  has 
been  an  officer,  active  In  Its  affairs, 
and  who  signed  with  the  president 
notices  of  meetings  as  secretary  is 
estopped  to  deny  that  the  corpora- 
tion is  a  corporation  in  a  mandamus 


to  compel  him  to  surrender  books 
and  papers  of  the  corporation  re-' 
oeived  by  him  in  his  official  .capacity. 
Coldwater  Copper  Min.  Co.  v.  Gillis, 
170  Mich.  126,  136  NW  901,  AnnCas 
1916A  410. 

20.  U.  S. — Close  V.  Glenwood 
Cemetery,  107  U.  S.  468,  2  SCt  267, 
27  L..  ed.  408   [aflf  11  D.  C.  961. 

HI. — Corwith  V.  Culver,  69  111.  602; 
G^  V.  Kohlsaat,  80  111.  A.  178. 

Kan. — Junction  City  Cent.  Nat. 
Baak  v.  Sheldon,  86  Kan.  460,  121  P 
840. 

Ky. — Tanner  v.  Nichols,  80  SW 
226,  26  KyL  2191. 

Mo. — ^Fairbanks-Morse  Co.  v.  Coul- 
aon  Stock  Food  Co.,  161  Mo.  A.  260, 
131  SW  894;  Smith  v.  Peck.  13  Mo. 
A.  686. 

Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,  7  P  68.  3  AmSR 
797. 

Vt. — Corey  v.  Morrill,  61  Vt.  598, 
17  A  840. 

Wis. — Mason  v.  Nichols.  22  Wis. 
376. 

See  also  Powell-Reesh,  Ltd.  v. 
Anglo-Canadian  Mortg.  Co.,  26  Ont. 
L.   490,  22  OntWR  296,  529. 

One  who  has  not  only  dealt  with 
a  corporation  as  such,  but  who  has 
himself  acted  as  the  corporation, 
making  deeds  and  agreements  in  Us 
behalf,  is  estopped  to  deny  its  legal 
organisation,  although  there  was 
never  any  acceptance  of  the  charter 
or  formal  organization  under  it. 
Close  V.  Glenwood  Cemetery,  107  U. 
S.  466,  2  SCt  207,  27  L..  ed.  408. 

[a]  Statutory  llabUity  for  debts. 
— Persons  who  hold  themselves  out 
to  the  public  to  be  a  legally  organ- 
ized corporation,  and  who  proceed 
with  the  business  for  which  they 
claim  to  be  Incorporated  by  contract- 
ing m  the  corporate  name,  are  es- 
topped to  deny  the  existence  of  such 
corporation  In  a  proceeding  to  fix  the 
liability  of  the  officers  for  debts, 
under  Rev.  St.  c  32  J  16,  making  di- 
rectors and  officers  liable  for  debts 
of  the  corporation  in  excess  of  the 
corporate  stock.  Gay  v.  Kohlsaat,  80 
111.  A.  178. 

31.  Parrott  v.  Byers.  40  Cal.  614; 
Seaton  v.  Grimm,  110  Iowa  146,  81 
NW  226. 

aS:  Seven  Star  Grange  No.  73  v. 
Ferguson,  98  Me.  176,  66  A  648;  All 
Saints  Church  v.  Lovett,  1  N.  T.  Su- 
per. 191. 

33.  Craig  Medicine  Co.  v.  Mer- 
chants' Bank.  69  Hun  661,  14  NTS  16. 

84.  Elizabeth  City  Academy  v. 
Llndsey.   28  N.   C.   478,   45   AmD   500. 

as.  Fields  V.  V.  S..  27  App.  (D. 
C.)  433  [cert  den  206  U.  S.  292,  27 
set  643,  61  L.  ed.  807]. 

86.  Ala. — Cunyus  v.  Guenther.  96 
Ala.  664,  11  S  649;  Clark  v.  Jones.  87 
Ala.  474,  6  S  362;  Marlon  Sav.  Bank 
V.  Dunkin,  54  Ala.  471. 

Fla. — Duke    v.    Taylor,    37    Fla.    64, 


19  S  172.  63  AmSR  282,  31  LRA  484. 

Ga. — Michael  Bros.  Co.  v.  David- 
son. 3  Ga.  A.  762,  60  SE  862. 

III. — Kanawha  Dispatch  v.  Fish, 
219  111.  286.  76  NE  352  [rev  118  111. 
A.  284];  F.  J.  Haggarty  Oo.  v.  Con- 
ley,  196  111.  A.  2S9:  American  Ins. 
Co.  V.  McClelland,  184  111.  A.  881; 
American  Sales  Book  Co.  v.  Wemple, 
168  111.  A.  639. 

Ind. — Piper  v.  Rhodes,  80  Ind.  309; 
Clark  V.  American  Cannel  Coal  Co., 
36  Ind.  A.  66.  73  NE  727. 

Iowa. — Middle  Brahch  Mut.  Tel. 
Co.  V.  Jones,  137  Iowa  896,  116  NW  3. 

L>a. — Louisiana  Nat.  Bank  v.  Hen- 
derson, 116  La.  413,  40  S  779;  Prov- 
ident Bank,  etc.,  Co.  v.  Saxon,  116 
La.  408,  40  S  778;  Field  v.  Cooks,  16 
La.  Ann.  168. 

Mich.— Eaton  v.  Walker.  76  Mich. 
679.  48  NW  688,   6  LRA  162. 

Minn. — Byronvllle  Creamery  As- 
soa  V.  Ivors,  93  Minn.  8.  100  NW  387. 

Mo. — Florshelm  v.  F*y.  109  Mo.  A. 
487.  84  SW  1028. 

N.  T. — ^First  Baptist  Soc.  v.  Rapa- 
lee.  16  Wend.  606;  Welland  Canal  Co. 
V.  Hathaway,  8  Wend.  480,  24  AmD 
61;  Williams  v.  Michigan  Bank,  7 
Wend.  639. 

Pa Guckert     v.     Hacke,     169     Pa. 

303,  28  A  249. 

Tex. — Luck  V.  Alamo  Printing  Co.. 
(Civ.  A.)  190  SW  204. 

Wash. — Blrge  v.  Browning,  11 
Wash.  249,  39  P  643. 

Wis. — Slocum  V.  Head,  105  Wis. 
431,  81  NW  673.   60  LRA  324. 

[a]  Varaoa  olaiming  by  aAverae 
posasBsloii  may  attaok  aasd. — After 
a  corporation's  period  of  existence 
has  expired  it  ceases  to  be  a  corpo- 
ration de  facto  and  cannot  execute 
a  valid  conveyance,  and  one  claim- 
ing by  adverse  possession,  and  not 
being  party  or  privy  to  such  deed. 
may  question  Its  validity  as  a  link 
In  plalntitTs  chain  of  title  in  an  ac- 
tion of  ejectment  by  showing  by  the 
law  that  gave  the  corporation  exist- 
ence that  it  was  at  the  time  of  the 
making  of  the  deed  Incapable  of  exe- 
cuting a  valid  conveyance.  BrJidley 
v.  Reppell,  133  Mo.  646.  32  SW  645, 
34  SW  841,  54  AmSR  686. 

[b]  Asmanaaats  for  lMB«flta<— 
The  owners  of  land  whom  it  is  pro- 
posed to  assess  for  the  benefit  of  a 
work  undertaken  by  a  gravel  road 
company,  if  they  are  not  stockhold- 
ers, and  have  not  contracted  with 
the  company  as  a  corporation,  are 
not  estopped,  in  a  suit  to  enjoin  the 
collection  of  the  assessment,  from 
denying  the  corporate  existence  of 
the  company.  Piper  v.  Rhodes,  30 
Ind.  809. 

AffmiaaloM  aad  xeeogaltlioa  aa  proof 
of  esistaaea  see  supra  t  171. 

87.  U.  S. — ^Baxter  v.  Jones,  186 
Fed.  900. 

Ind. — Farmers'  Mut.  v.  Reaer,  48 
Ind.  A.  634,   788,  88  NE  349.  358. 


For  later  eases,  Oavalopfliaata  and  Chaac**  In  the  law  aee  cumulative  Annotations,  same  title,  page  and  note  number. 
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with  tbe  exiatenee  of  an  tmineorporated  assoeiation 
as  of  one  inooip orated,  for  "estoppels  never  arise 
from  ambiguous  facts;  they  must  be  established  by 
those  which  are  uuequivocaj,  and  not  susc^tible  of 
two  constructions. ' '  "^  These  ruled  apply,  not  only 
where  a  pretended  corporation  sues  or  is  sued  on  a 
contract,"   but   also   where  an   action  ia  brought 


against  stookbolden  or  members  of  an  assoeiatioii 
claiming  to  be  a  corporation  or  its  officers  to  hold 
them  individually  liable  on  a  contract,  and  they 
claim  an  estoppel  on  the  part  of  the  creditor  to 
deny  the  existence  of  the  corporation  by  reason  of 
having  contracted  with  it;^"  where  such  an  estoppel 
is  asserted  by  a  pretended  corporation,  or  by  its 


Iowa. — Klrkpatrlck  v.  United 
Presb.  Church,  63  Iowa  873,  19  NW 

272. 

Mich. — Newark  M.  K;  Church  v. 
aark.  41  Mich.  730,  8  NW  207:  Fre- 
denburs  y.  I^yon  Lake  M.  E.  Church, 
J7  Mich.    476. 

Mo. — ^Atchison  v.  Crawford  Coun- 
ty Farmers'  Mut.  F.  Ins.  Co.,  192  Mo. 
A.  362.  180  SW   438. 

N.  Y.— De  Witt  v.  Hastings,  69  N. 
T.  518;  Card  v.  Moore,  68  App.  Dlv. 
327.  74  NTS  18  faff  173  N.  Y.  598 
mem,  S6  NE  1106  mem];  Bradley 
Fertilizer  Co.  y.  South  Pub.  Co.,  6 
Misc.   128,    26  NYS  4. 

Or. — McVlckor  v.  Cone,  21  Or.  863, 
28  P  76. 

Wash. — Bash  v.  Culver  Gold  Mln. 
Co.,  7  Wash.  122.  34  P  462. 

38.  Fredenburg  v.  Iiyon  Lake  M. 
E.  Church,  37  Mich.  476,  478:  Atchi- 
son v.  Crawford  County  Farmers' 
Mut.  F.  Ina.  Co.,  192  Mo.  A.  362.  ISO 
SW  438;  Luck  v.  Alamo  Printing  Co., 
(Tex.  Civ.  A.)  190  SW  204.  See  also 
Baxter  v.  Jones,  185  Fed.  900;  Schloss 
V.  Montgomery  Trade  Co.,  87  Ala. 
411,  6  S  360,  13  AmSR  51:  Klrkpat- 
rlck V.  United  Presb.  Church,  63 
Iowa  372,  19  NW  272:  Newark  M.  K. 
Church  v.  Clark,  41  Mich.  730,  3  NW 
207.  V 

[a]  The  mamhers  of  a  raUftons 
•saodatloB  are  not  estopped  to  deny 
its  existence  as  a  corporation  by  the 
facts  tliat  they  held  the  ordinary 
meetings  of  a  religious  society, 
passed  by-laws,  elected  offlcers,  ac- 
quired property,  etc..  for  these  acts 
are  just  as  consistent  with  the  exist- 
ence of  an  unincorporated  associa- 
tion as  of  a  corporation.  Klrkpat- 
rlck v.  United  Presb.  Church,  63 
Iowa  372.  19  NW  272;  Newark  M. 
E.  Church  v.  Clark,  41  Mich.  730,  3 
NW  207;  Fredenburg  v.  Lyon  Lake 
U.  E.  Church,   37  Mich.   476. 

[b]  BnalaMS  ttansacted  br  QiB- 
een. — There  Is  no  estoppel  from  the 
mere  fact  that  the  business  of  an 
association  Is  transacted  by  a  presi- 
ilent  and  secretary.  Clark  v.  Jones, 
<7  Ala.  474.  6  S  362.  See  also  Duke 
V.  Taylor,  87  Fla.  64,  19  S  172.  53 
AmSR   232.   31   LRA  484. 

[c]  Vm  Of  «oiporKtl&a  or  oompaay 
Baau. — (1)  The  use  b/  an  associa- 
tion of  a  name  which  necessarily  im- 
ports a  corporation,  as  distinguished 
from  a  partnership  or  unincorpo- 
rated association,  or  the  act  of  a 
person  In  contracting  with  an  asso- 
ciation in  such  a  name,  is  ordinarily 
a  holding  out  or  recognition  of  cor- 
porate existence,  as  the  cose  may  be, 
so  as  to  give  rise  to  an  estoppel  to 
deny  corporate  existence.  Fltzpatrlck 
V.  Rutter,  160  111.  282,  43  NE  392;  U. 
S.  Express  Co.  v.  Bedbury,  34  111.  469; 
Vater  v.  Lewis,  86  Ind.  288,  10  AmR 
29;  Williams  v.  Franklin  Tp.  Aca- 
demical Assoc„  26  Ind.  310;  Melkel  v. 
German  Sav.  Fund  Soc,  16  Ind.  181; 
Jones  V.  Cincinnati  Type  Fdy.  Co., 
14  Ind.  89;  GalllqpoUs  Bank  v.  Trim- 
ble, 6  B.  Mon.  (Ky.)  699.  601  (hold- 
ing that  a  note  to  "the  President, 
Directors  and  Company  of  the  bank 
of  GalUopoIls"  estopped  the  maker 
to  deny  the  existence  of  such  a  cor- 
poration); Topping  V.  Bickford,  4 
Allen  (Mass.)  120;  Williams  v. 
Cheney,  3  Gray  (Mass.)  215;  Estey 
Mfg.  Co.  V.  Runnels,  56  Mich.  130.  20 
SW  823;  CahiU  v.  Kalamazoo  Mut. 
Ins.  Co.,  2  Dougl.  (Mich.)  124,  43 
Amt>  457;  Richards  v.  Minnesota 
Sav.  Bank,  75  Minn.  198,  77  NW  822; 
Minnesota  Gas-Llgbt  Economizer 
Co.  V.  Denslow,  46  Minn.  171,  48  NW 
111;  Johnston  Harvester  Co.  v.  Clark, 
"Minn.  308,  15  NW  252;  Studebaker 
Bros.  Mfg.  Co.  v.  Montgomery,  74 
Mo.  101;  Stoutlmore  v.  Clark,  70  Mo. 


471:    National    Ins.    Co.    v.    Bowman, 
60  Mo.   262;   Farmers',   etc.,   Ins.   Co. 
V.    Needles,    52    Mo.    17;    Barbaro    v. 
Occidental    Grove    No.    18,    4    Mo.    A. 
429;  Dutchess  Cotton  Manufactory, v. 
Davis.  14  Johns.   (N.  Y.)  288,  7  ArAD 
459;    Ryan   v.   Martin,    91    N.   C.   464; 
Tar   River   Nav,   Co.   v.   Neal,   10   N. 
C.  620.     (2)  But  the  mere  fact  that 
an    association'  has    used    and    con- 
tracted  In   a  name  appropriate  to  a 
corporation,    but    under    which    the 
business    might    just    as    well    have 
been  done  by  a  partnership  or  unin- 
corporated assocmtlon,  as  In  the  case 
of  the  use  of  the  word  "Company"  or 
"Co.,"   is  not  enough  to  estop  either 
tbe   association  or  a  person  dealing 
with  It  m  that  name  to  deny  its.  cor- 
porate existence,   unless  the  fact   of 
incorporation  has  been  stated.     Bax- 
ter V.   Jones,   185   Fed.   900;   Owen  v. 
Shepard,    59    Fed.    746,    8    CCA    244; 
Cunyus  v.  Guenther,  96  Ala.   564,  11 
S   649    (holding  that   a  recital   In   an 
Insurance  policy   that   It  was  Issued 
by  the  "Insurance  Company  of  Phil- 
adelphia," which  has  Its  home  ofllce 
in    Philadelphia,    Pa.,    was    not    evi- 
dence that  the  Insurer  was  a  foreign 
corporation,   although   signed  by  the 
president,    secretary,    and    treasurer, 
there  being  no  recital  of  Incorpora- 
tion  In  the  policy);   Clark  v.   Jones, 
87    Ala.    474,    6    S    362    ("Wetumpka 
Lumber    Company"):    Duke    v.    Tay- 
lor,   87  Fla.  64,   66,   19   S   172,   63   Am 
SR    232,    81    LRA   484    (holding   that 
the  fact  that  plaintiff  received  a  note 
signed,  "Florida  Orange  Hedge  Fence 
Company,      By      its      Pres.      J.      W. 
Childress,    James   A.    Knox,    As   Sec- 
retary and  Treasurer,"  did  not  estop' 
him     to     deny     legal     Incorporation, 
since  there  was  no  recital   that   the 
company  was  a  corporation,  and  the 
signature  did  not  create  such  a  pre- 
sumption); American  Ins.  Co.  v.  Mc- 
Clelland,   184    111.    A.    881;    American 
Bales   Book   Co.    v.    Wemple,    168    111. 
A.  639;  Louisiana  Nat.  Bank  v.  Hen- 
derson,  116  La.  418,   40  S  779;  Prov- 
ident  Bank,    etc.,    Co.    v.    Saxon,    116 
La.  ,408.  40  S  778;  Williams  v.  Hewitt, 
47   La.   Ann.    1076,    17   S    496,  49   Am 
SR  394;   Field  v.  Cooks,  16  La.  Ann. 
163;   Eaton  v.   Walker,   76   Mich.  679, 
43   NW  638,   6  LRA  102;  Atchison  v. 
Crawford    County    Farmers'    Mut.    F. 
Ins.  Co.,  192  Mo.  A.  362,  180  SW  438; 
Cleatori    v.    Emery,    49    Mo.    A.    346; 
Bradley  Fertiliser  Co.  v.  South  Pub. 
Co.,  6  Misc.  128,  26  NYS  4;  Welland 
Canal  Co.  v.  Hathaway,  8  Wend.  (N. 
Y.)     480,    24    AmD    51;    Williams    v. 
Michigan  Bank,  7  Wend.  (N.  Y.)  539, 
542    (holding  that  the  fact  of  a  con- 
tract being  made  with  a  jolnt-stook 
company,    designating    it    as    an   in- 
corporated    company,     for    example, 
"The  President,  Directors  and  Com- 
pany of  the  Bank  of  Michigan,'!  does 
not    dispense'   with    proof    that    the 
comi>any  is  a  body  corporate,  unless 
In  the  contract  Itself  it  Is  distinctly 
stated  that  the  company  is  an  incor- 
porated     company);      Mc'Vlckor      v. 
Cone,  21  Or.  353.  28  P  76;  New  York 
Nat.  Exch.  Bank  v.  Crowell,  177  Pa. 
313,  35  A  613;  Guckert  v.  Hacke,  159 
Pa.   303,   28  A   249;   Rust-Owen  Lum- 
ber Co.  V.  Wellman,   10  S.  D.  122,   72 
NW   89;    Holloway   v.    Memphis,    etc., 
R.  Co.,  23  Tex.  486,  76  AmD  68.      (3) 
This  is  especially  true  where  a  stat- 
ute requires  every  corporation  under 
a  penalty  to  use  the  word   "incorpo- 
rated"   In    connection    with    Its   name 
on   its   place   of   business   and   on   all 
printed    or    advertising    matter,    and 
where  the  association  has  never  done 
this.     Baxter  v.  Jones,   185  Fed.   300. 
(4)    The   name   of  an  association   on 
the  office  door  with  names  of  indlvld. 
uals  with  whom  a  person  deals  does 


not  necessarily  give  notice  to  sucb 
person  of  a  corporation.  Luck  v. 
Alamo  Printing  Co..  .(T^x.  Civ.  A.) 
190  SW  204.  (5)  The  fact  that  a 
shipper  deals  with  a  dispatch  line  In 
making  a  shipment  of  goods  does 
not  estop  him  to  deny  the  corporate 
existence  of  such  dispatch  line  in  a 
suit  brought  by  it  against  hlni, 
where  it  is  without  corporate  entity, 
but  is  a  .inere  name  used  for  con- 
venience by  several  lines  of  railroad 
In  handling  freight,  and  where  th» 
dealing  of  the  shipper  was  not  in- 
consistent with  the  relation  whlob 
actually  existed  between  the  dis- 
patch lines  and  the  railroads.  Kana- 
wha Dispatch  V.  Fish,  219  111.  236.  76 
NH  352  frev  118  HI.  A.  284].  (8)  Th6 
maker  of  a  promissory,  note  executed 
to  the  payee,  "treasurer  of"  a,  cat.- 
porate  company,  aAd  founded  upon  a 
contract  between  him  and.  the  comr 
pany,  and  not  between  him  and  the 

Eayee  as  an  Individual,.  Is  estojiped 
y  tbe  note  to  set  up  the  nonexist- 
ence of  the  corporation.  The  word 
"treasurer"  in  such  note  Is.  no^ 
simply  a  description  of  thei  person, 
but  of  the  offlqe  held  In  the  Corpora^ 
tion.  'Vater  v.  I^wls.  86  Ind.  288,  .10 
AmR  29. 

([d]  Kutnal  Inwiraaee  aasoal»tioa. 
— ^Wnere  a  number  of  persons  asso- 
ciate themselves  together  to  mutur 
ally  Insure  each  other's  property 
when  there  is  no  law  provldlpg  for 
tbe  Incorporation  of  such  an  assor 
elation,  and  after  the  passage  of  such 
a  law  they  perform  no  act  showing 
any  Intent  tq  Incorporate,  such  per- 
sons are  not  estopped  to  deny  that 
they  are  a  corporation  merely  be- 
cause they  have  adopted  a  name  ap- 
propriate to  a  corporation  and  bav« 
entered  into  contracts.  Atchison  v. 
Crawford  County  Farmers'  Mut.  P. 
Ins.  Co.,  192  Mo.  A  862,  180  SW  438. 
[e]  The  mar*  fact  of  ladorslng  » 
ua  of  szeliMur*  does  not  ttdmlt  that 
the  bank  which  has  drawn  it  is  a  oor. 
poratlon.  Hargrave  v.  State  Biuik,  1 
111.  122.  "~^  » 

rf]  Th*  aoeoimiiodattaB  Onvw  of 
a  DUl  of  CToHange  whloh  was  dis- 
counted by  a  bank  by  the  acceptor 
who  procured  it  to  raise  money  for 
his  own  use  In  that  way,  the  drawer 
not  being  aware  of  this  and  not  being 
present  or  participating  In  the  nego- 
tiations, is  not  thereby,  estopped  from 
denying  the  proper  organization  of 
the  banking  corporation,  when  sued 
by  it  on  the  bill.  Marlon  Sav.  Bank 
V.  Dunkln,  64  Ala.   471. 

rg]  Tb*  mere'  faot  of  mnttloatBff 
a  povtloiilar  baak  •■  tha  plaoTof 
paysMat  of  •  not*  does  not  preclude 
the  maker  <>f  the  note  from  disputing 
.the  corporate  existence  of  the  bank. 
Hungerfdrd  Nat.  Bank  v.  Van  Nos- 
trand,  lOSMfUss.   569. 

[h]  Tlu  -mere  aOainloa  of  d*> 
fmdaat  tliat  li*  owad  the  aooonnt 
raed  on,  which  was  'mad«  out  In  the 
name  of  plaintiff  as  '  a  corporation, 
does  not  constitute  an  admission  by 
defendant  of  plaintiff's  Corporate 
existence,  nor  estop  him  to  deny  the 
same.  Florshelm  v.  Fry,  109  Mo.  A. 
487;  84  SW  1028. 

09.    See  cases  in  preceding  notes. 

47^-6  ^'l-6l^'"''   '•/*•»-•    "^"^ 

Fla. — Duke   v.   Taylor,   87   Fla.    64. 

1|^  S    172,    63    AmSR    isl,    81    LRit 

Ga. — Michael  Bros.  Co.  t.  David- 
son, 3  Oa.  A.  762,  60  SB  362. 

La.— Louisiana  Nat.  Bank  v.  Hen- 
derson, 116  La.  413.  40  S  779;  Provi- 
dent Bank,  etc.,  Co.  V.  Saxon.  116 
La.  408,  40  S  778;  Lehman  v.  Knapp, 
48  La.  Ann.  1148,  20  3  874;  Williams 
V.   Hewitt,   47   La.   Ana   1076.   17  8 
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receiver,  assignefe,  or  cipeditors,  against  a  subscriber 
for  stock,  stockholder,  or  member,*'  or  against  one 
who  has  acted  as  its  officer  or  agent  ;^  and  where 
an  estoppel  is  claimed  as  between  stockholders  or 
members  or  persons  claiming  tinder  them.^ 

[i  265]  b.  Ab  of  What  Time  Estoppel  Operates. 
The  estoppel  to  deny  corporate  existence  by  reason 
of  having  contracted  or  otherwise  dealt  with  the 
alleged  corporation  as  such  has  reference  of  course 
to  the  time  of  such  contract  or  dealing.**  Therefore 
it  does  not  prevent  such  an  attack  for  causes  aris- 
ing afterward  by  a  plea  of  nonexistence  of  the  cor- 


496,  49  AmSR  S94;  Field  v.  Cooks, 
16  La.  Ann.  153. 

Mich. — E^iton  V.  Walker,  76  Mich. 
679.  48  NW  638,  6  LRA  102. 

Mo. — ^Hurt  V.  Sedlsbury.  65  Mo. 
310. 

Or. — Mcyickor  v.  Cove,  21  Or.  363, 
28  P  76 

Pa. — Now  Tork  Nat.  Exch.  Bank 
V.  Crowell,  177  Pa.  318,  35  A  613; 
Ouckert  v.  Hacke,  159  Pa.  308,  28  A 
249. 

Wis. — Slocum  T.  Head,  106  Wis. 
431.  81  NW  678,  60  LRA  324. 

[a]  nraonwoe  of  eUtfm  of  cozpo- 
rate  exliteaeev— A  person  who  con- 
tracts with  an  association  in  isnor- 
&nce  of  its  claim  to  corporate  exist- 
ence Is  not  thereby  estopped  to  sue 
the  associates  as  partners.  Christian, 
etc..  Grocery  Co.  t.  Frultdale  Lum- 
ber Co.,  121  Ala.  340,  26  S  666;  Duke 
V.  Taylor,  87  Fla.  64,  19  8  172,  63 
AmSR  232,  81  LRA  484;  Michael 
Bros.  Co.  V.  Davidson,  8  Ga.  A.  762. 
60  SB  362:  Eaton  v.  Walker,  76 
Mich.  679,  43  NW  638,  6  LRA  102 
(holding  that,  in  an  action  against 
certain  i>ersons  who  alleged  that  they 
were  a  corporation,  it  was  error  to 
exclude  the  testimony  of  plaintiff 
that  he  did  not  know  defendants  to 
be  a  corporation,  nor  did  he  deal 
with  them  as  such,  but  that  he  was 
ipformed  by  one  of  the  defendants 
that  they  were  a  partnership,  and  In 
the  belief  that  they  were,  he  dealt 
with  them) ;  Martin  v.  Fewell,  79  Mo. 
401;  Guckert  v.  Hacke,  169  Pa.  803, 
28  A  249  (holding  that,  where  a 
person  contracted  with  an  associa- 
tion of  persons,  and  became  their 
creditor,  without  any  knowledge  that 
they  claimed  to  be  a  corporation  in- 
stead of  pStrtners,  and  there  was 
nothing  to  put  him  on  Inquiry,  he 
was  not  estopped  to  sue  the  mem- 
bers as  partners,  and  to  show  that 
they  had  failed  to  comply  with  the 
law  under  which  they  claimed  cor- 
porate existence);  Rust-Owen  Lum- 
ber Co.  V.  Wellman.  10  S.  D.  122,  72 
NW  89;  Slocum  v.  Head,  106  Wis. 
431,  81  NW  673.  50  LRA  324.  See 
also  infra  _J  276.  But  compare  as 
contra  Stomet  v.  Strome,  101  Mich. 
197,  69  NW  411. 

[b]  Bvldeao*  admlasfUab— Where 
defendants  contend*  that  they  con- 
tracted the; debt  sued  on  as  ofHcers 
of  a  corporation,  evidence  that  plain- 
tiff dealt  with  the  company  on  the 
representations  of  one  of  the  de- 
fendants that  It  was  a  copartner- 
ship is  admissible  to  show  that 
plaintiff,  by  reason  of  not  having 
contracted  with  the  company  as  a 
corporation,  was  not  estopped  to 
deny  its  corporate  existence.  Chris- 
tian, etc.,  Grocery  Co.  v.  Frultdale 
Lumber  Co.,  121  Ala.  340,  25  S  666: 
Eaton  v.  Walker,  76  Mich.  679,  43 
NW   638,   6   LRA    102. 

[c]  Bvldence  Insnttdeat  to  show 
deallBg  wltb  aUeged  ooivontloB. — 
(1)  In  an  action  against  certain  per- 
sons as  a  firm,  a  flnding  that  they 
were  a  corporation,  and  that  plaintiff 
had  knowledge  and  dealt  with  them 
as  such,  is  not  established  by  evi- 
dence that  they  published  their  al- 
leged    incorporation     in     the     public 

firess,  and  mailed  to  plaintiff  circu- 
ars  and  letter  heads  showing  such 
corporation,  which  plaintiff  was  not 
shown  to  have  received  or  seen. 
Baton   v.    Wa.lker,    76    Mich.    679,    43 


NW  638,  6  LRA  102.  (2)  The  fact 
that  a  note  Is  Indorsed  by  a  person 
as  president  and  secretary  of  a  mer- 
cantile company  does  not  create  a 
presumption  that  the  mercantile  com- 
pany Is  a  corporation,  so  as  to  estop 
one  taking  such  a  note  front  denying 
Its  corporate  existence.  Duke  v. 
Taylor.  87  Fla.  64,  19  S  172,  68  Am 
BR   232,    31   LRA   484. 

31. .  Ala. — Schloss  V.  Montgomery 
Trade  Co.,  87  Ala.  411.  6  S  360,  II 
AmSR  61. 

Iowa. — Middle  Branch  Mut.  TeL 
Co.  V.  Jones,  137  Iowa  896,  116  NW  8. 

Minn. — ByronvlUe  Creamery  Assoc 
V.  Ivers.  93  Minn.  8,  100  NW  387: 
Columbia  Electric  Co.  v.  Dixon,  46 
Minn.  468,  49  NW  244. 

N.  H. — New  Hampshire  Cent.  R. 
Co.  V.  Johnson,  30  N.  H.  890,  64  AmD 
800. 

N.  T.— De  Witt  V.  EbsUngs,  69  N. 
T.   618. 

Pa.— Tonge  v.  Item  Pubk  Co.,  244 
Pa.   417,   91   A  229. 

Wash. — Blrge  v.  Browning,  11 
Wash.  849,  89  P  643. 

And  see  other  cases  Infra  this  note. 

(aj  grelimtnary  sirrceoieBt;  wttb- 
AzawaL— (1)  Where  defendant  signed 
an  organizing  agreement  of  a  cream- 
ery association,  whereby  he  promised 
to  deliver  to  it  milk  from  a  certain 
number  of  cows,  and  participated  In 
the  flrst  proceedings  with  reference 
to  organisation,  but  severed  his  con- 
nection with  the  association  before 
the  completion  of  the  enterprise  and 
the  transaction  of  business,  he  was 
not.  In  an  action  for  damages  In 
falling  to  furnish  the  milk,  estopped 
from  asserting  that  the  association 
was  not  a  corporation  de  Jure.  Bryon- 
vlUe  Creamery  Assoc,  v.  Ivers,  93 
Minn.  8,  100  NW  387.  (2)  And  where 
defendant  and  other  members  of  In- 
formal telephone  associations  tenta- 
tively adopted  articles  of  Incorpora- 
tion, but  they  were  laid  on  the  table, 
and,  dissension  having  arisen,  de- 
fendant withdrew  from  the  proposed 
board  of  directors,  and  failed  to  co- 
operate In  the  subsequent  formation 
of  a  corporation,  and"  never  applied 
for  membership  therein.  It  was  very 
properly  held  that  ho  was  not  es- 
topped from  questioning  the  validity 
of  the  incorporation  and  of  an  as- 
sessment levied  on  him  before  such 
Incorporation.  Middle  Branch  Mut. 
Tel.  Co.  V.  Jones,  187  Iowa  396,  116 
NW  3. 

[b1  Prelhntnary  anbaczlptlOB  to 
■tocx.— (1)  Although  tL  person  who 
has  cooperated  in  the  organization 
and  acts  of  a  body  as  a  corporation 
will  be  estopped  from  disputing  Its 
corporate  character  (supra  {  260), 
and  a  subscriber  for  stock  In  an 
existing  corporation  is  so  estopped 
(supra  I  237),  a  person  who  merely 
subscribes  for  stock  in  a  corporation 
not  yet  formed,  even  though  he 
makes'  a  payment  thereon  prelimi- 
nary to  its  organization,  but  who 
does  nothing  to  recognize  the  body 
as  duly  incorporated,  will  not  be 
estopped  to  deny  Its  de  facto  exist- 
ence. Schloss  V.  Montgomery  Trade 
Co.,  87  Ala.  411,  6  S  360,  13  AmSR 
61;  OroviUe,  etc.,  R,  Co.  V.  Plumas 
County,  37  Cal.  364:  RIkhott  v, 
Brown's  Rotary  Shuttle  Sewing 
Mach.  Co.,  68  Ind.  388;  Indianapolis 
Furnace,    etc.,    Co.    v.    Herkimer,    46 


poration  at  the  time  of  the  action,**  as  by  showing 
in  snpport  thereof  that  the  corporation  has  ceased 
to  exist  by  reason' of  the  expiration  of  its  charter,** 
or  by  reason  of  a  judgment  of  forfeiture  or  ouster 
in  a  proper  proceeding.*^  So,  where  a  person  deals 
with  others  and  becomes  their  creditor  without  any 
knowledge  that  they  claim  to  be  a  corporation  and 
without  anything  to  put  him  on  inquiry,**  the  rela- 
tion of  the  parties  is  fixed  by  their  status  when  the 
contract  is  made,  and  he  is  not  estopped  to  deny 
their  corporate  existence  and  sue  them  individually 
for  the  original  debt,  by  having  accepted  their  cor- 

Ind.  142;  Richmond  Factory  Assoc 
v.  Clarke,  61  Me.  361;  Byronville 
Creamery  Assoc  v.  Ivers,  93  Minn. 
8,  100  NW  887;  Hause  v.  Mann- 
helmer,  67  Minn.  194,  69  NW  8110: 
Columbia  Electric  Co.  v.  Dixon,  46 
Minn.  463,  49  NW  244;  Capps  v. 
Hastings  Prospecting  Co.,  40  Nebr. 
470,  68  irw  966,  42  AmSR  677,  24 
LRA  259;  New  Hampshire  Cent.  R. 
Co.  V.  Johnson,  30  N.  H.  390,  64  AmD 
300;  Dorris  v.lSweeney,  60  N.  T.  468; 
Tonge  V.  Item  Pub.  (Jo.,  244  Pa.  417, 
91  A  829;  Blrge  v.  Browning,  11 
Wash.  249,  39  P  643.  See  also  infra 
t  920.  (2)  In  an  action  by  a  cor- 
poration suing  as  such,  against  a 
subscriber  to  its  capital  stock  be- 
fore incorporation,  the  payment  by 
defendant  of  former  installments  as 
called  for,  and  an  averment  that  the 
Installment  sued  for  was  "dtfly  and 


regularly  called  in  by  plaintiff,  and 
demand  therefor  made  upon  defend- 
ant," do  not,  without  more,  show  an 
estoppel  against  him  to  deny  that 
there  ever  was  any  corporation. 
Schloss  V.  Montgomery  Trade  (S)., 
87  Ala.  411,  6  S  860,  18  AmSR  61. 
(8)  Part  payment  of  subscriptions 
does  not  create  an  estoppel  to  deny 
corporate  existence,  in  the  absence 
of  evidence  that  the  subscribers  at- 
tended the  corporate  meetings  or 
knew  that  conditions  precedent  had 
not  been  performed  4n  order  to  create 
the  alleged  corporation.  Blrge  7. 
Browning,  11  Wash.  249,  39  P  648. 

[c]  Bi  an  aaitloii  to  oafozoe  atato. 
torr  llaUUtar^— De  Witt  v.  Hastings, 
69  N.  T.  518. 

•a.  Fredenburg  v.  Lyon  Lake  M. 
B.  Church,  87  tflch.  476. 

[a]  n*  mate  faot  tliat  a  man  ao- 
oepted  tho  oflloe  of  treasnrex  of  uk 
•aaodatloa  does  not  estop  him  from 
denying  that  the  association  was  a 
corporation,  as  such  an  act  is  per- 
fectly consistent  with  the  existence 
of  an  Incorporated  association  only. 
Fredenburg  v.  Lyon  Lake  M.  E. 
Church,  37  Mich.  476. 

[b]  Xa  action  to  enforce  statntoxr 
liabUltr.— De  Witt  v.  Hastings,  69 
N.   Y.   618. 

33,  Card  v.  Moore,  68  App.  Div. 
827,  74  NYS  18  taff  173  N.  T.  598 
mem,  66  NE  1106  meml. 

[a]         Illiutratloa.4-Thus,      where 

Eartners  who  had  been  carrying  on 
uslness  as  a  corporation  entered 
into  a  written  agreement  reciting 
the  existence  of  the  supposed  corpo- 
ration merely  for  prudential  reasons, 
and  with  no  intention  to  create  a 
corporation  or  belief  that  one  had 
been  created,  It  was  held  that  the 
recital  of  Incorporation  did  not  estop 
one  partner  to  deny  corporate  exist- 
ence as  against  parties  claiming  un- 
der the  other  partner.  Card  v, 
Moore,  68  App.  Dlv.  327,  74  NYS  18 
[aff  173  N.  T.  598  mem,  66  NB  llOS 
mem]. 

34.  See  cases  in  following  notes. 

36.  Brookville,  etc,  Turnp.  Co.  v. 
McCarty,  8  Ind.  392,  66  AmD  768; 
Morgan  v.  Lawrenceburgh  Ins.  Co., 
3  Ind.  286;  Guaga  Iron  Co.  v.  Daw- 
son, 4  Blackf.  (Ind.)  202;  Clark  ▼. 
American  Cannel  Coal  Co.,  36  Ind.  A. 
65,  73  NE  727;  Latiolals  v.  Citizens 
Bank,   33   La.  Ann.   1444. 

38.     See  infra  !   274. 

37.  See  Infra  S  276. 

38.  See  supra   (   264.  , 


For  later  cases,  Oerelopments  and  ohaafea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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porate  note  after  knowledge  of  their  claim  to  corpo- 
rate existence." 

[$  266]  c.  Matters  to  Which  Estoppel  Does  Not 
Extend.  The  general  rule  is  that  an  equitable 
estoppel  by  representation  is  commensurate  with  the 
thing  represented  and  operates  to  put  the  party 
entitled  to  its  benefit  in  the  same  position  as  if  the 
thing  represented  were  true,  and  can  neither  be 
extended  beyond  nor  cut  below  the  natural  import 
of  the  representati,on ;  and  that  it  does  not  extend 
beyond  the  act  done  or  omitted  in  reliance  on  the 
conduct  or  representation  of  the  party  sought  to 
be  estopped.^  And  the  rule  that  a  person  who  has 
■  acted  in  a  particular  manner  or  asserted  a  particu- 
lar claim  or  right  cannot  afterward  assume  a 
position  inconsistent  with  such  act  or  claim  to  the 
pTejndiee  of  another*"-  does  not  appiv  where  the 
positions  taken  are  not  inconsistent."  It  follows 
that  an  estoppel  to  deny  the  existence  of  an  alleged 
corporation  by  reason  of  having  contracted  or  other- 
wise dealt  with  it,  or  by  reason  of  having  held  it 
oat  as  a  corporation,  does  not  extend  to  matters 
not  growing  out  of  or  connected  with  such  contract, 
dealing,  or  holding  out.  so  that  the  subsequent  denial 
is  not  inconsistent  with  the  previous  conduct  of 
the  party  against  whom  the  estoppel  is  asserted." 
And  of  course  an  estoppel  merely  to  deny  corporate 
existence  does  not  extend  to  matters  not  involving 
snch  a  deniaL** 

[i  267]    d.    Estoppel    Is    Bated    on    EqnitaUe 
GromidB.     The  doctrine  of  equitable  estoppel,  as 


the  term  implies,  is  based  on  equitable  grounds,^ 
and  therefore  there  may  be  circumstances  under 
which  a  person  who  deals  with  a  pretended  corpo- 
ration as  such  will  not  be  estopped  thereby  to  deny 
its  corporate  existence.*"  An  examination  of  the 
cases  in  which  the  doctrine  has  been  applied  will 
show  that  most  of  them  rest  on  some  basis  of  con- 
duct, or  of  benefit  obtained,  or  other  cause  render- 
ing it  inequitable  to  permit  such  denial.*^  As  the 
doctrine  is  an  equitable  one  it  should  be  applied 
only  where  there .  are  equitable  grounds  therefor. 
It  should  never ,  be  applied  where  it  would  be  in- 
equitable  to  do  so,  nor  unless  it  would  be  inequi- 
te^le  not  to  do  so.**  Thus  where  persons  wrong- 
fully hold  themselves  out  as  a  ooiporation,  when 
they  have  no  corporate  existence  either  de  jure  or 
de  facto,  and  a  person  is  thereby  induced  to  deal 
with  them  in  the  belief  that  they  are  a  oorpdTation, 
there  should  be  somethii^  more  than  the  mere  fact 
of  such  dealings  to  estop  him  to  deny  their  corpo- 
rate existence.**  If,  in  such  a  case,  he  derives  a 
benefit  from  the  association,  and  assumes  an  obliga- 
tion to  pay  therefor,  as  where  a  person  borrows 
money  or  purchases  goods  from  a  pretended  corpo- 
ration, it  is  equitable  that  he  should  be  estopped  to 
deny  its  corporate  existence  in  order  to  escape  lia- 
bility on  his  obligation;'"  but  if  a  person  deals  with 
a  pretended  corporation,  believing  it  to  be  a  corpo- 
ration, and  instead  of  receiving  a  benefit  himself 
confers  a  benefit  upon  the  associates,  he' ought  not 
to  be  estopped  from  the  mere  fact  that  he  dealt 


39.  Ouekert  t.  Hacke,  159  Pa.  803, 
28  A  249. 

40.  See  E^stoppel  [18  Cyc  78S]. 

41.  See  Estoppel  fl«  Cyc  7851. 
«.  See  Estoppel  tlS  Cye  787J. 
43.     Wllmingrton     City    R.     Co.     v. 

Wllmlngrton,  etc,  R.  Co.,  8  Del.  Ch. 
468,  46  A  12;  Doyle  v.  Mlin*.  42 
Mich.  8S2,   3  im  868. 

[&]  Kattora  not  arlstaur  ont  of 
eoBtxaet.— Thus  it  waa  held  that  a 
traffic  agreement  between  two  street 
railroad  companies,  by  which  one 
Taa  restrained  from  competlne  with 
the  other,  did  not  estop  the  latter  to 
question  the  corporate  existence  of 
the  former,  in  a  suit  to  enjoin  it 
from  constructing  and  operating'  Its 
road  in  violation  of  plalntifTs  exclu- 
sive franchise,  since  "there  could  be 
no  estoppel  except  as  to  matters 
arising  out  of  the  contract."  Wil- 
mington City  R.  Co.  V.  Wilmington, 
etc,  R.  Co.,  8  Del.  Cb.  468,  618,  46  A 
12. 

[bj  Am  'b«tw*«B  caigtaal  Ineorpe- 
rMoim.— The  rule  that  'One  dealing 
vith  a  corporation  as  such  is  estop- 
ped from  denying  its  corporate  ex- 
istence does  not  apply,  as  between 
the  original  incorporators,  one  of 
whom  has  furnished  the  entire  plant 
for  the  proposed  corporation,  with 
the  understanding  that  it  was  to  re- 
main his  property  until  his  associ- 
ates who  had  furnished  nothing  had 
paid  for  their  shares,  the  rights  of 
no  tlUrd  nersons  having  intervened. 
Doyle  V.  Ulsner,  42  Mich.  832,  3  KW 
J«8. 

„41.  Loverln  v.  McLaughlin,  161 
ni.  417,  44  NE  99:  Hauer  v.  Car- 
michael.  82  Iowa  288,  47  NW  1034; 
Chapman  v.  Colby,  47  Mich.  46.  10 
KW74. 

.  [a]  BMdal  of  powan  aaid  pilvl- 
iK**'— Thus  while  dealings  with  a 
corporation  as  such  estop  the  party 
from  denying  the  corporate  exist- 
ence, he  Is  not  thereby  estopped 
from  denying  the  existence  of  pow- 
ers and  privileges  which  are  not  nec- 
essarily Implied  by  corporate  exist- 
ence. Chapman  v.  Colby,  47  Mich. 
4C,  10  NW  74.  See  also  supra  I  264. 
^  (b]  CMOtto*  may  •afore*  atetn- 
*orr  ]lati]ttlM_(l)  One  who  has 
dealt  with  an  alleged  corporation  as 
such  and  afterward  has  sued  it  may 
tbereafter   mv    the   stockholders    to 


enforce  their  statutory  liability  on 
the  ground  of  defects  in  organisa- 
tion, since  this  does  not  involve  a 
denial  of  corporate  existence.  Heuer 
V.  Carmichael,  82  Iowa  288,'  47  NW 
1034  [foil  Stivers  v.  Carmichael,  83 
Iowa  759,  49  NW  883].  See  infra 
XII,  D.  (8)  And  a  creditor,  by  deal- 
ing with  the  corporation  as  such,  Is 
not  estopped  to  claim  a  statutory 
liability  of  the  directors  and  ofllcers 
for  contracting  the  debt  without 
having  the  certificate  of  organiza- 
tion recorded  within  a  certain  time, 
or  without  otherwise  complying 
with  the  statute  as  to  organization. 
Loverln  v.  McLaughlin,  161  111.  417, 
44  NB  99.     See  infra  XIII,  D. 

46.  See  Estoppel  [16  Cyc  ^2,  722, 
724  et  seq,  784  et  seq]. 

40.     See  cases  infra  this  section. 

47.  Doyle  V.  Mlzner,  42  Mich.  332, 
3  NW  968;  and  other  cases  infra  this 
section. 

48.  Ala.— Haas  v.  Hall,  111  Ala. 
442,   20  S  78. 

ill.— Walker  v.  Taylor,  262  111. 
424,  96  NE  1066;  Kohlsaat  v.  Gay. 
126  111.  A.  4  [aS  228  111.  260,  79  NE 
771. 

Kan.-^Kruta  v.  Paola  Town  Co.,  20 
Kan    397 

La. — Lerman  v.  Knapp,  48  La.  Ann. 
1148,  20  S  674;  Williams  v.^  Hewitt, 
47  La.  Ann.  1076.  17  S  496,  49  Am 
SR  394.  , 

Mich. — Estey  Mfg.  Co.  v.  Runnels, 
66  Mich;  130.  20  NW  823;  Doyle  v. 
Mlzner,  42  Mich.   332,  3  NW  868. 

Mo. — ^Elliott  v.  Sullivan.  156  Mo. 
A.  496,  137  SW  287;  Occidental  Ins. 
Co.  V.  Oazhorn,  8  Mo.  A.  206. 

N.  J. — Cottentin  v.  Meyer,  80  N.  J. 
li.   62.   76  A  341. 

Pa. — Tonge  v.  Item  Pub.  Co.,  244 
Pa.  417,  91  A  229. 

"The  plea  of  nul  tlel  corporation 
is  not  allowed  when  equity  forbids." 
Blanc  V.  Oermanla  Nat.  Banic,  114 
La.  A.  739.  741,  38  S  637.  To  same 
effect  Williams  v.  Hewitt,  47  La. 
Ann.  1076.  1083,  1084,  17  S  496,  49 
AmSR  394. 

"There  are  certainly  many  cases 
in  which  a  recognition  of  corporate 
existence  by  dealing  with  the  cor- 
poration, will  estop  from  question- 
ing it.  But  this  doctrine  rests  on 
the  ground  that  such  aotlon  orecrta* 


relations  and  encourages  conduct 
which  there  may  be  difflculty  in 
undoing.  .  .  .  This  rule  is  one 
originating  in  equitable  principles, 
and~  cannot  be  applied  universally. 
There  would  be  no  sense  In  apply- 
ing it  where  no  new  rights  have  In- 
tevened,  and  where  soch  recognition 
has  itself  been  brought  about  by 
fraudulent  dealings  carried  on  for 
the  very  purpose  of  entrapping  a 
party  into  the  action  on  which  such 
recognition  is  rested.  If  there  was 
no  corporation  in  fact,  and  if  there 
are  no  facts  which  make  it  legally 
unjust  to  forbid  Its  denial,  it  Is 
diflicult  to  understand  what  room 
there  Is  for  an  estoppel."  Doyle  v. 
Mlzner,  42  Mlqh.  332,  337,  3  NW  968. 

"The  doctrine  of  estoppels  in  pais, 
or  equitable  estoppels  is  based  upon 
a  fraudulent  purpose  and  a  fraudu- 
lent result.  If,  therefore,  the  ele- 
ment of  fraud  Is  wanting,  there  is 
no  estoppel;  as.  If  both  parties  were 
equally  cognizant  of  the  facts,  and 
the  declaration  or  silence  .of  the  ono 
party  produced  no  change  in  the 
conduct  of  the  other,  be  acting 
solely  upon  his  own  Judgment. 
There  must  be  deception  and  change 
of  conduct  In  consequence,  in  order 
to  estop  e.  party  from  showing  the 
truth."  Davidson  v.  Young,  38  IIU 
145,  152  [quot  applied  to  the  doctrine 
of  estoppel  to  deny  corporate  exist- 
ence in  Kohlsaat  v.  Gay,  126  111.  A. 
4,   9    (aff   223   111.    260,   79   NB  77)]. 

The  doctrine  of  equitable  estoppel 
by  matter  in  pals  requires  that, 
where  the  conduct  of  the  party  has 
been  such  as  to  Induce  action,  by 
another,  he  shall  be  preojuded  from 
afterward  asserting  to  the  prejudice 
of  that  other  the  contrary  of  that 
in  which  his  conduct  has  induced 
belief.  The  element  of  fraud  is  es- 
sential, either  in  the  intentloii  of 
the  party  estopped,  or  in  the  effect 
of  the  evidence  which  he  attempts  to 
set  up.  If  the  truth  is  known  to 
both  parties,  or  if  they  have  equal 
means  of  knowledge,  there  can  be 
no  estoppel.  Tonge  v.  Item  Pub.  Co., 
244  Pa.  417,  91  A  229  [cit  Hill  V. 
Epley,    31    Pa.    331]. 

Eflaet  of  fiand  see  Infra  i   268. 

49.  Williams  v.  Hewitt,  47  La. 
Ann.    1076,    17    S   496,   49   AmSR   394. 

Sa    See  Mipra  I  286  et  seq. 
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with  them  as  a  corporation  to  deny  their  corporate 
existence,  and  to  hold  them  individually  liable,  and 
there  are  a  number  of  cases  to  the  effect  that  there 
is  no  estoppel  in  such  a  case."  On  the  other  hand, 
if  a  person  deals  with  an  alleged  corporation  with 
knowledgpe  that  it  is  not  legally  incorporated,  he  is 
estopped  to  deny  its  corporate  existence  and  to  sue 
the  members  as  partners,  for  he  has  not  been  misled 
or  injured.'*  And  where  a  person  deals  and  con- 
tracts with  an  association  as  a  corporation  with  full 
knowledge  that  it  has  not  been  organized  in  compli- 
ance with  the  statute,  so  that  he  is  not  in  any  way 
misled  or  deceived,  the  members  or  officers  are  not 
estopped  to  deny  the  corporate  existence  of  the  asso- 
ciation in  an  action  by  him  to  enforce  against  them 
a  liability  for  his  debt."  Nor  is  there  an  estoppel 
to  deny  eo]q>orate  existence  as  between  stockholders 
or  medibers  where  the  circumstances  are  such  that 
eqnity  does  not  require  application  of  tiie  doctrine 
of  estoppel." 

[^  268}  e.  Effect  of  Fraud.  An  alleged  corpora- 
tion or  its  members  cannot  set  up  fraud  in  its  or- 
ganization to  escape  liability  on  debts  contracted 
by  it.**  And  generally  one  who  has  entered  into  a 
contract  with  a  corporation  is  estopped  by  his  con- 
tract from  setting  up  the  fraudulent  orgamz'ation 
of  the  corporation  in  defense  to  a  suit  brought  by 
it  against  him.**  On  the  other  hand,  where  a  person 
is  induced  to  deal  with  a  pretended  corporation  by 
the  fraud  of  its  members,  officers,  or  agents,  he  will 
not  be  estopped  to  deny  its  corporate  existence  when 
he  is  sued  on  the  contract,'^  or  when  he  sues  to  hold 
such  members,  ofiBcers,  or  agents  individually 
liable.'*  No  estoppel  arises  where  the  recognition 
of  the  existence  of  the  corporation  is  fraudulently 


procured  for  the  purpose  of  entrapping  the  party 
into  an  action  upon  which  the  recognition  is  based.^ 

[^260]  f.  Effect  of  Illegality  of  Purpose.  If  a 
pretended  corporation  is  illegal  in  the  sense  of 
being  prohibited  by  the  constitution  or  by  statute, 
persons  dealing  with  it,  including  subscribers  to  its 
stock,,  are  not  estopped  thereby  to  deny  its  corpo- 
rate existence**  And  it  seems  that  the  doctrine  of 
estoppel  to  deny  corporate  existence  is  not  to  be 
applied  when  it  would  be  contrary  to  public  policy 
as  indicated  by  the  statutes.*^  On  tiie  other  hand, 
however,  one  who  has  dealt  with  a  corporation  as  an 
existing  concern  having  capacity  to  sell  is  estopped 
to  assert,  in  order  to  escape  liability  under  the  con- 
tract, that  such  concern  has  no  legal  existence  as 
a  corporation,  on  the  ground  that  it  is  an  unlawful 
combination  in  violation  of  the  anti-trust  law." 
And  one  who,  knowing  all  the  facts,  contracts  with 
a  corporation  as  such,  and  who  becomes  a  stock- 
holder for  the  purpose  of  collecting  his  claim,  can- 
not deiiy  its  corporate  existence  for  the  purpose  of 
holding  the  other  stockholders  liable  individually, 
on  the  ground  that>it  Was  organized  for  an  illegal 
purpose,  since,  if  it  was,  he  is  in  pari  delicto.** 

[^270]  g. ,  Knowledge  sad  Belief .  The  question 
of  knowledge  of  facts  is  often  important  in  apply- 
ing the  doctrine  of  estoppel  to  deny  corporate  exist- 
ence, but  ignorance  of  facts  does  not  necessarily 
prevent  an  estoppel.**  Since  a  person  dealing  with 
ah'  association  is  not  thereby  estdpped  to  deny  that 
it  was  a  corporation  unless  he  dealt  with  it  as  such, 
he  cannot  ordinarily  be  estopped  if  he  did  not  know, 
and  was  not  chargeable  with  knowledge,  that  the 
association  claimed  to  be  a  corporation  ;•*  but  if  he 
treats  it  as  a  corporation  by  dealing  with  it  as  such. 


61.  Lehman  v.  Knapp,  48  lia.  Ann. 
1148,  20  S  674:  Williams  v.  Hewitt. 
47  La  Ann.  1076.  17  S  496,  49  AmSR 
S94;  Montgomery  v.  Forbes,  148  Mass. 
249,  19  NB  842;  Cottenttn  v.  Meyer, 
80  N.  J.  L,  52,  76  A  841.  See  Wood 
V.  Staton,  174  N.  C.  245.  98  SB  794; 
Pocahontas  Fuel  Co.  v.  Tarboro 
Cotton  Factory,  174  N.  C.  245,  93 
BE  790.  And  see  Blgelow  v.  Gregory, 
78  111.  197.     Compare  supra  {  238. 

[a]  rrand  mm  fals*  represmta- 
tlon. — (1)  This  Is  particularly  true 
where  the  persons  'holding  them- 
selves out  as  a  corporation  know 
that  they  have  In  fact  no  existence 
as  such  and  therefore'  do  not  act  in 
good  faith  (Doyle  v.  Mlzner,  42 
Mich.  832,  8  NW  968;  Elliott  v.  Sul- 
livan, 156  Mo.  A.  496,  137  SW  287), 
(2)  especially  -where  they  expressly 
represent  that  they  are  legally  in- 
corporated, and  the  person  dealing 
with  them  does  so  In  reliance  on 
such  representation  (Elliott  v.  Sul- 
livan, supra;  Occidental  Ina  Co.  v. 
Qauzhom,  2  Mo.  A.  206.  See  Intra 
(   268). 

Sa,  Cochran  v,  Arnold,  E8  Pa.  399 
(where  persons  contracted  with  an 
association  as  a  corporation  know- 
ing that  its  certificate  viaa  erro- 
neous or  fraudulent). 

63.  Kohlsaat  v.  Gay,  126  111.  A. 
4    [aft  223  111.  260,   79  NE  77]. 

64,  Walker  v.  Taylor,  2S2  111.  424, 
96  NE  105S;  Flagg  v.  Stowe,  85  111. 
164;  Smith  v.  Schoodoc  Pond  Pack- 
ing Co.,  109  Me.  656,  84  A  268:  Doyle 
v.  Mlzner,  42  Mich.  332,  3  NW  968; 
Card  V.  Moore,  68  App.  Dlv.  327,  74 
NTS  18  [all  173  N.  Y.  698  mem,  66 
NB  1106  mem]  (as  to  which  case 
see  supra  i  264):  Childs  v.  Smith. 
56  Barb.  (N.  T.)  45.  See  also  supra 
i   210. 

66.  Southern  Bank  v.  WllUamak 
26   Ga.  584. 

66.  (Ja. — Pattison  v.  Albany  Bldg.. 
etc.,  Assoc,  63  Ga.  873;  Southern 
Bank  v.  Williams,    25  Ga.  £34. 


Ind. — Bartholomew  County  T. 
Bright  18  Ind.  93;  Brownlee  v.  Ohio. 
etc.,  R.  Co.,  18  Ind.  68;  Melkel  v. 
German  Sav.  Fund  Soc,  16  Ind.  181; 
State  V.  Bailey,  16  Ind.  46,  79  AmD 
405;  Bvansville,  etc.,  R.  Co.  v.  Evans- 
ville,  16  Ind.  896;  Hubbard  v.  Chap- 
pel,  14  Ind.  601;  Jones  v.  Cincinnati 
Type  Fdy.  Co.,  14  Ind.  89;  Judah  v. 
American  Live  Stock  Ins.  Co..  4  Ind. 
838;  John  v.  Farmers',  etc,  Bank,  2 
Blackf.  S67,  20  AmD  119. 

Iowa. — Washington  College  v. 
Duke,  14  Iowa  14. 

Mo. — Camp  V.  Byrne.  41  Mo.  fi25; 
Smith  V.  Heidecker,  89  Mo.  167; 
Hamtramck  v.  Eklwardsvllle  Bank, 
2  Mlo.  169;  Commerce  Trust  Co.  v. 
Hettinger,  181  Mo.  A.  338,  166  SW 
911. 

N.  H. — ^Troy  Cong.  Soc  v.  Perry, 
6  N.  H.  164,  26  AmD  HX. 

N.  T.— All  Saints  Church  v.  Lovett 
1  N.  T.  Super.  191. 

Pa. — (3ochran  v.  Arnold,  £8  Fa. 
399  ' 

67.  Haas  v.  Hall,  111  Ala.  442,  20 
S  78:  Todd  v.  Ferguson,  161  Mo.  A. 
624,  144  SW  158;  Rohan  Bros.  Boiler 
Mfg.  Co.  V.  Richmond,  14  Mo.  A  694 
(holding  that  a  seller  of  goods  to 
one  who  falsely  represented  him- 
self as  acting  for  a  corporation 
which  does  not  exist  is  not  estopped, 
In  an  action  for  the  price,  to  set  up 
the  facts);  Occidental  Ins.  <3o.  v. 
Oanshom,   2  Mo.  A   205. 

[a]  ■lAsortotloii  to  stoek.— This 
rule  applies  where  one  has  been  in- 
duced by  fraud  to  subscribe  for 
stock  in  an  illegal  and  pretended 
corporation.  Haas  v.  Hall.  Ill  Ala. 
442,  20  S  78;  Occidental  Ins.  Co.  v. 
Ganshom,  2  Mo.  A.  205.  See  also 
infra  t  868  et  seq. 

6a  Elliott  V.  Sullivan,  166  Mo. 
A.  496,  187  SW  287.  See  also  BUpt» 
J(  288,  267. 

6».  Doyle  v.  Mlxner,  40  Mich.  160, 
42  Mich.  882,  8  NW  968.  See  supra 
{  267. 


•0..  Oregonian  R.  Co.  v.  Oregon 
R.,  etc..  Co.,  23  Fed.  282.  10  Sawy. 
464  [rev  on  other  grounds  130 
V.  a.  1,  •  act  409,  32  L.  ed.  8*7]; 
St.  Louis  Colonisation  Assoc,  v. 
Hennessy,  11  Mo.  A.  658  (sub- 
scription to  stock);  Dakota  Bldg.. 
etc.,  Assoc.  V.  Chamberlain,  4  S.  D. 
271,  56  NW  897:  Wright  v.  Lee.  2 
S.  D.  £96,  SI  NW  70«;  Davis  v.  Alli- 
son, (Tex.  Civ.  A.)  189  SW  968  (hold- 
ing also  that  Rev.  St.  [1911]  art 
1138,  relating  to  obligations  to  os- 
tensible corporations,  does  not  annly 
to  pretended  comorations  expressly 
forbidden  by  law);  Empire  Mills  v. 
Alston  Grocery  CJo.,  4  Tex.  A.  Civ. 
Cas.  t  221,  15  SW  200,  12  LRA  866. 
But  see  Lincoln  Bldg.,  etc,  Assoc. 
v.  Graham,  7  Nebr.  173  (holding  that 
a  person  contracting  with  a  corpora- 
tion is  estopped  to  allege  that  plain- 
tiCt  was  organized  for  an  Illegal  pur- 
I>ose). 

61.  Eruts  V.  Paola  Town  Co.,  20 
Kan.   897. 

ea.  D.  p.  Wilder  Mfg.  Co.  v.  Com 
Products  Refining  Co.,  286  U.  S.  165. 
85  set  '398,  59  L.  ed.  £20,  AnnCas 
1916A  118  [aft  11  Ga.  A.  588,  75  SB 
918]. 

'68.  I-vy  Press  v.  McKechnle^  88 
Wash.  643.  163  P  1067. 

64.  See  cases  infra  this  section: 
and  Estoppel  [16  Cyc  730,  738]. 

66.  Ala. — Christian,  etc.  Grocery 
Co.  v.  Fruitdale  Lumber  Co.,  121  Ala. 
340,   25   S  '566. 

Fla, — Duke  v.  Taylor,  87  Bla.  64. 
19  S  172,  63  AmSR  232,  81  LRA  484. 

Mich. — Eaton  v.  Walker,  76  Mich. 
679.   43   NW  638,   6  LRA  102. 

Mo.— Martin  v.  Fewell,  79  Mo.  401. 

Pa. — Guckert  v.  Hacke,  159  Pa.  803, 
28  A  249. 

S.  D. — Rust-Owen  Lumber  Co.  v. 
Wellman,  10  S.  D.  122,  72  NW  89. 

Wis. — Slocum  V.  Head,  106  Wis. 
431,  81  NW  673,  50  LRA  324. 

See  also  supra  I  264. 
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he  cannot  say  he  did  not  know  that  it  claimed  to  be 
a  corporation;*'  and  as  a  general  mle,  if  he  knew 
that  the  association  efaimed  to  be  a  corporation,  he 
cannot  escape  an  estoppel,  in  the  absence  of  fraud, 
on  the  ground  that  he  did  not  know  of  the  facts 
showing  want  of  incorporation  and  believed  that  it 
was  a  l^al  corporation."  And  a  subscriber  for 
stock  in  a  proposed  or  pretended  corporation,  who 
actively  participates  as  a  stockholder  or  officer  in 
holding  out  or  carrying  on  the  corporation  as  legally 
created,  cannot  avoid  the  estoppel  from  such  con- 
duct to  deny  the  legality  of  its  existence  for  the 
pnrpose  of  escaping- liability  on  his  subscription  by 
showing  that  he  was  ignorant  of  the  nonperform- 
ance of  conditions  precedent  to  legal  incorporation 
or  liability  on  subscriptions  to  stock.?  On  the  other 
hand,  one  who  contracts  with  a  pretended  corpora- 
tion with  full  knowledge  of  the  fact  that  it  is  not 
dnly  incorporated  is  estopped  to  deny  its  corporate 
existence  for  the  purpose  of  holding  the'  stock- 
holders liable  as  partners."  Ejiowledge  of  want  of- 
incorporation  on  the  part  of  a  person  dealing  with 
an  association,  or  his  knowledge  of  facts  showing 


want  of  incorporation  as  a  matter  of  law,  may  pre- 
vent him  from  claiming  as  against  the  associates 
or  others  an  estoppel  to  deny  that  the  association 
is  a  corporation,  for  in  such  case  he  is  not  misled 
or  injured.'"  It  has  also  been  held  that  a  person 
entering  into  a  written  contract  purporting  to  be 
made  with  a  corporation  is  not  estopped,  where 
there  is  no  colorahle  organization,  from  showing 
that  the  corporate  name  was  a  name  under  which 
the  individuals  with  whom  he  dealt  were  trading, 
BO  as  to  hold  them  individually  liable,  since  they 
were  in  no  way  misled." 

[i  271]  h.  Necessity  for  Existence  as  De  Facto 
Corporation.  In  ^any  cases  it  has  been  said  that  a 
person  contracting  with  a  de  facto  corporation,  or 
a  de  facto  corporation  entering  into  a  contract,  is 
estopped  to  deny  its  corporate  existence,  or  there 
is  other  language  apparently  limiting  the  doctrine 
in  relation  to  estoppel  to  deny  corporate  existence 
to  corporations  having  the  status  of  a  corporation 
de  facto;"  and  in  some  cases  it  seems  to  have  been 
expressly  held  that  the  doctrine  is  so  limited.'*  This, 
however,  is  an  erroneous  view.    The  doctrine  of  es- 


aa  Stofflet  v.  Strome. -lOl  Mich. 
197,  59  NW  411. 

Vm  of  oonorkttoii  aam*  see  supra 
i  2S4  note  28   [c]. 

•7.  Booske  T.  Gulf  Ice  Co.,  24 
Fla.  550,  5  S  247;  Ransom  v.  Priam 
liOdere.  51  Ind.  80.  This  Is  assumed 
or  Implied  In  many  cases,  although 
the  point  has  not  often  beei>  speclf- 
IcallT  raised  and  decided.  See  su- 
pra |  235  et  seq. 

'  [a]  Ik  maatmxl,  however.  It  has 
been  held  that.  If  one  contracts  with 
a  corporation  as  such,  supposlngr  it 
to  be  a  corporation,  and  ft  is  not 
such  In  fact,  he  can  set  up  that  fact 
and  recover  from  the  individuals 
who  signed  the  contract.  '  Hurt  v. 
Salisbury,  55  Mo.  310;  Cleaton  v. 
Emery,  49  Mo.  A.  346;  Glenn  v.  Berg- 
mann.  20  Mo.  A.  343. 

68.  Canfield  v.  Gregory.  86  Conn. 
9.  33  A  636  (holding  that.  In  an 
action  by  a  trustee  in  insolvency 
aealnst  a  stockholder  who  was  also 
a  corporate  officer  to  enforce  an  un- 
paid subscription,  where  it  appeared 
tliat  defendant  attended  meetings  of 
the  company  and  took  part  in  Its 
management,  after  having  signed  un- 
der oath  and  published  a  certificate, 
as  required  by  Gen.  St.  i  1948,  before 
business  coula  be  done,  that  twenty 
per  cent  of  all  subscribed  stock  had 
been  paid  In.  defendant  was  estopped 
to  deny  corporate  existence  because 
of  the  failure  of  an  original  sub- 
Kriber  to  pay  twenty  per  cent  of  his 
subscription,  although  defendant 
ected  in  good  faith,  and  signed  the 
certlBcate  In  the  belief  that  it  had 
been  paid);  Musgrave  v.  Morrison,  64 
Md.  161  (holding  that  active  partici- 
pation tn  proceeding  with  the  work 
of  the  corporation  charged  a  sub- 
•CTlber  Irrespective  of  his  knowledge 
that  the  whole  capital  had  not  been 
enbscrlbed) ;  Macfarland  v.  West  Side 
Impr.  Assoc..  53  Nebr.  417,  73  NW 
^it  (holding  that  one  who  acted  as 
treasurer  of  a  corporation.'  received 
payment  of  assessments  from  other 
nbscrlbers,  paid  certain  assessments 
himself,  and  disbursed  the  funds  of 
the  corporation  in  carrying  out  its 
main  object,  was  estopped  to  set  up 
that  the  stock  had  not  all  been  aub- 
Krlb«d.  although  at  the  time  of 
such  acts  he  was  ignorant  of  the  de- 
ficiency): Centre,  etc.,  Turnp.  Road 
Co.  V.  McConaby,  16  Serg.  &  R.  (Pa.) 
140 .  146  (where  a  subscriber  de- 
fended on  the  ground  that  the 
charter  had  been  obtained  by  means 
of  flctltlouB  subscriptions  for  part  of 
tbe  stock,  and  the  court  held  that, 
se  far  aa  the  fraud  was  on  the  state 
the  state  alone  could  be  heard  to 
complain  of  It,  and  that  so  far  as  It 
aireet«d  defendant  be  could  not  com- 
plain If  ha  had  acted  on  the  charter, 
advertised    the    election   of    offleers. 


and  assisted,  as  the  court  said,  "in 
putting  the  charter  into  action,"  and 
that,  if  he  so  acted,  he  was  bound, 
although  ignorant  of  the  fictitious 
character  of  the  subscriptions) 

«9.  Blllott  V.  Sullivan,  156  Mo.  A. 
496,  137  SW  287;  Cochran  v.  Arnold, 
58  Pa,  899  (holding  that,  where 
parties  contracted  with  a  pretended 
corporation  with  knowledge  that  Its 
certificate  was  erroneous  or  fraudu- 
lent, they  could  not  claim  that  they 
were  injured,  and  hold  the  members 
of  the  corporation  liable  as  parties). 

70u  Kohlsaat  v.  Gay,  126  III.  A.  4 
[aft  223  in.  260,  79  NB  771;  Doyle 
v.  Mizner.  42  Mich.  832.  3  JfW  968; 
Simpson  V.  Locomotive  Engineers 
Grand  International  Brotherhood, 
(W.  Va.)  98  SB  580. 
■  71.  Cottentin  v.  Meyer,  80  N.  J. 
L.  52.  76  A  341. 

72.  U.  S. — ^McGrOwan  v.  American 
Pressed  T&n  Bark  Co.,  121  V.  S.  575, 
7  set  1315,  SO  L.  ed.  1027;  Frost  v. 
Frostbur^  Coal  CS>.,  24  How.  278,  16 
L.  ed;  6S7;  Toledo,  etc.,  R.  Co.  v. 
Continental  Trust  Co.,  95  Fed.  497,  86 
OCA  166. 

Ala. — Owensboro  Wagon  Co.  v. 
Bliss.  132  Ala.  263,  81  S  81,  90  AmSR 
907;  Harris  v.  Gateway  Land  Co.,  128 
Ala.  662.  29  S  611;  Bibb  v.  Hall,  101 
Ala.  79,  14  S  98;  Snlder's  Sons'  Co, 
V.  Tr6y.  91  Ala.  224.  8  S  658,  24 
AmSR  887,  11  LRA  515;  Central  Agri- 
cultural, etc.,  Assoc.  V.  Alabama  (3«ld 
L.  Ins.  Co.,  70  Ala.  120;  Lehman  v. 
Warner,  61   Ala.  455. 

Ark.— Midland  Bank  v.  Harris,  114 
Ark.  844,  170  SW  67,  AnnCasl916B 
1256. 

Colo. — Humphreys  v.  Mooney,  6 
Colo.  282,  288. 

Del. — ^Brady  v.  Delaware  Mut.  li. 
Ins.  Co.,  2  Del.  237,  46  A  845. 

111. — Lincoln  Park  (Chapter  R.  A. 
M.  v.  Swatek,  204  ID.  228,  68  NB  429 
raft  105  111.  A.  604];  Winget  v.  Qulncy 
Bldg..  etc.,  Assoc.  128  111.  67,  21  NB 
12:  Brown  v.  Melick,  185  111.  A.  3; 
Clinton  Co.  v.  Schwarz,  175  111.  A. 
6T7;  Rlemann  v.  Tyroler.  etc.,  Vereln, 
104  111.  A.  413;  Curtis  v.  Meeker,  62 
III.  A.  49  [aff  169  111.  233.  48  NB  399, 
61  AmSR  168];  Payette  v.  Free  Home 
Bldg..  etc.,  Assoc,   27  111.  A.  307. 

Ind. — Heaston  v.  Cincinnati,  etc., 
R.  Co.,  16  Ind.  276,  79  AmD  480. 

Iowa. — Washington  College  v.  Duke, 
14  Iowa  14. 

Kan. — Maasey  v.  Citizens'  Bldg.. 
etc,  Assoc,  22  Kan.  624;  McLennan 
V.  Hopkins,  2  Kan.  A.  260,  41  P  1061. 

Mass. — Butchers',  etc..  Bank  v. 
McDonald.  130  Mass.  264. 

Mich. — Merchants',  etc.  Bank  v. 
Stone,  38  Mich.  779:  Swartwout  v. 
Michigan  Air  Line  R.  Co.,  24  Mioh. 
389. 

Mo.— Talbert  v.  Grist,  198  Mo.  A. 
492.  201  SW  906. 


•  Nebr. — ^Hogue  v.  Capita)  Nat.  Bank, 
47  Nebr.  929,  66  NW  1036;  Kleokner  v. 
Turk,  45  Nebr.  176,  63  NW  469;  Globe 
Pub.  CD.  V.  State  Bank.  41  Nebr.  176, 
69  NW  683,  27  LRA  864. 
•  N.  J. — Stout  V.  Zullck,  48  N.  J.  L. 
599,  7  A  362;  Campbell  v.  Perth  Am- 
boy  Shipbuilding,  etc.,  Co..  70  N.  J. 
Eq.  40,  62-  A  319  [aft  71  N.  J.  Ba. 
302  mem,  71  A  1133  mem]. 

N.  T.— Whltford  v.  Laldler,  94 
N.  T.  145,  46  AmR  ISl;  Leonards- 
viUe  Bank  v.  Wlllard,  26  N.  Y.  574; 
Methodist  Bpiscopal  Union  CSiurch  v. 
Pickett,  19  N.  Y.  482;  Eaton  v.  Aspln- 
wWl,  19  N.  Y.  119;  White  v.  Ross. 
4  AbbDec  589,  16  AbbPr  66;  Geneva 
Mineral  Spring  Co.  v.  '  Coursey,  45 
App.  Dlv.  268,  61  NYS  98  [reayg  den 
47  App.  Dlv.  634  mem,  62  NYS  1137 
mem]:  Hyatt  v.  Esmond,  37  Barb. 
601;  Steam  Nav.  Co.  v.  Weed,  17 
Barb.  378;  Palmer  v.  Lawrence,  S 
N.  y.  Super.  161  [aft  6  N.  Y.  389]; 
Muehlenbeck  v.  Babylon,  etc.,  R.  Co., 
26    Misc.    136,    65    NYS    1023. 

N.  C. — Elizabeth  City  Academy  v. 
Llndsey,  28  N.  C.  476,  46  AmD  500; 
Tar  River  Nav.  Co.  v.  Neal,  10  W.  G. 
620. 

Oh. — Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc  25  Oh.  St.  186:  Shawnee  Com- 
mercial, etc..  Bank  Oo.  v.  Miller,  24 
Oh.  Cir.  Ct.  198. 

Pa. — Cochran  v.  Arnold,  58  Pa.  299. 

S.  D. — Dakota  Bldg.,  etc.,  Assoc,  v. 
Chamberlain,  4  S.  D.  271,  56  NW  897. 

Tenn. — Merriman  v.  Maglveny,  12 
Helsk.  494;  Tennessee  Automatic 
Lighting  Co.  V.  Massey,  (Ch.  A.)  66 
SW   36.  .  . 

Utah. — Jackson  v.  Crown  Point 
Mln.  Co.,  21  Utah  1,  69  P  238,  81 
AmSR  651. 

Wis. — Gllman  v.  Druse,  111  Wis. 
400,  87  NW  657;  Slocum  v.  Head. 
106  Wis.  431,  81  NW  678,  50  LRA 
324 

78.  U.  S.— HarrlU  v.  Davis,  168 
Fed.  187,  94  CCA  47,  22  LRANS  1163 
trev  7  Ind.  T.  162,  104  SW  678,  16 
AnnCTas  1134]. 

Cal. — Brandenstein  v.  Hoke,  101 
Cai.   181,   85  P  662. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  268,  40  P  467,  52  AmSR 
220,  29  LRA  143. 

111. — Imperial  Bldg.  Co.  v.  CSilcago 
Open  Bd.  of  Trade,  288  III.  100,  87 
NB  167;  (Thlcago  Open  Bd.  of  Trade 
v.  Imperial  Bldg.  Co.,  136  111.  A.  806. 

Ind. — Snyder  v.  Studebaker,  19  Ind. 
462,  81  AmD  415-  Gillespie  v.  Ft. 
Wayne,  etc..  R.  Co.,  17  Ind.  243: 
Heaston  v.  Cincinnati,  etc.,  R.  Co.,  16 
Ind.  276,  79  AmD  430;  Harriman  v. 
Southam.  16  Ind.  190. 
.  Md. — National  Shutter  Bar  Co.  v. 
Zimmerman,  110  Md.  313,  73  A  19 
I  (an  action  by  a  corporation  for 
I  libel) ;    Maryland   Tnbe,    etc..    Works 


246     [14C.J.] 


CORPORATIONS 


[§§  271-272 


toppel  to  deny  eorporat(>:  existence  is  based  on 
equitable  grounds^^  and  is  entirely  distinct  from  the 
doctrine  which  precludes  a  collateral  attack  on  the 
legality  of  the  existence  of  a  corporation  de  facto, 
and  by  the  weight  of  authority  a  de  facto  corporate 
existence  is  not  necessary  to  such  an  estoppel  on 
the  part  either  of  the  pretended  corporation  or  of 
persons  dealing  with  it.^°  If  the  doctrine  of  es- 
toppel was  limiYed  to  de  facto  corporations,  it 
would  be  unnecessary.  Grounds  of  estoppel'  are  not 
necessary  to  prevent  a  private  individual,  whoever 
he  may  be,  from  attacking  the  existence  of  a  de 
facto  corporation.'*        , 


[i  272]  i.  ICeceBsity  for  Law  nnder  Which  Oor- 
poration  Hijght  Sightfnl^  Exiat.  It  has  been  held 
in  some  jurisdictions  that  "estoppel  applies  [only] 
to  the  regularity  of  the  organization  of  the  corpora- 
tion, and  can  only  apply  when  there  is  authority 
of  law  to  organize,"*'  and  that  there  is  therefore 
no  estoppel  to  deny  the  existence  of  an  alleged  cor- 
poration where  at  the  time  of  the  act  or  dealing 
relied  upon  as  an  estoppel  there  was  no  law  at  aU, 
special  or  general,  under  which  such  a  corporation 
could  exist,  or  where  the  law  authorizing  incorpo- 
ration is  unconstitutional.'"  The,  better  opinion, 
however,  is  that  there  may  be. an  estoppel  to  deny 


V.  West  End  Impr.  Co.,  87  Md.  207, 
S9  A  620,  39  LHA  810;  Boyce  V. 
Towsontown  Station  M.  iJ.  Church, 
46  Md.  359.  But  compare  Bartlett 
V.  Wilbur,  53  Md.  485. 

Tex. — Empire  Mills  v.  Alston  Gro- 
cery Co.,  4  Tex.  A.  Civ.  Cas.  S  221, 
16   SW   200.    12   L.RA   366. 

74.     See  supra*  §   267. 

76.  U.  S. — Casey  v.  GalU,  94  U.  S. 
673.  24  L.  ed.  168,  307;  In  re  Western 
Bank,  etc..  Co.,  163  Fed.  713. 

Ala. — Schloss  v.  MontBomery  Trade 
Co.,  87  Ala.  411,  6  S  360.  13  AmSR 
51:  McDonnell  v.  Alabama  Odd  L. 
Ins.  Co..  85  Ala.  401.  6  S  120;  Cahall 
V.  Citizens'  Mut.  BIdg.  Assoc,  61 
Ala.  232. 

Arix, — AKua  FrJa  Copper  .Co.  v. 
Bashford-Burmister  Co.,  4  Ariz.  203, 
tS   P   983. 

Cal. — Fresno  Canal,  etc.,  Co.  v. 
Warner,  72  Cal.  879.  14  P  87. 

Colo.— Bates  v.  Wilson,  14  Colo. 
140.  24  P  99. 

'  Ga. — ^Brown  v.  Atlanta  R.,  etc.,  Co., 
113  Oa.  462.  39  SE  71;  Planters',  etc., 
Bank  v.  Padgett,  69  Ga,  159. 

111. — WinJet  V.  Quincy  Bldg.,  etc., 
Assoc,  128  111.  67,  21  NE  12;  and 
Other  cases  Infra  i  272;  Dows  v. 
Naper,  91  111.  44-  McCarthy  v.  La- 
vasche,  89  111.  270.  31  AmR  83; 
Snyder  v.  State  Bank.  1  111.  161; 
Brown  ▼.  Mellck,  185  III.  A.  8. 

Ind. — Jones  v.  Cincinnati  Type 
Pdy.  Co.,  14  Ind.  89. 

Kan. — Pape  v.  Capitol  Bank,  20 
Kan.  440,  27  AmR  183. 

La. — Tulare  Impr.  Co.  v.  Chapman, 
129  La.  562,  66  S  509;  Bond  v.  Scott 
Lumber  Co.,  128  La.  818,  55  S  468; 
American  Homestead  Co.  v.  LlnlKan, 
46  La.  Ann.  1118,  15  S  369;  East 
Pascagoula  Hotel  Co.  v.  West,  18  La. 
Ann.   545. 

Hlch. — Stofflet  V.  Strome.  101  Mich. 
197,  59  NW  411;  Estey  Mfp.  Co.  v. 
Runnels,    55    Mich.   180,    20    NW    828. 

Minn. — Gardner  v.  MfnnenpoHs, 
etc.,  R.  Co.,  73  Minn.  617  70  XW  282: 
Minnesota  Gas-LIifht  Economizer  Co. 
v.  Denslow,  46  Minn.  171,  48  NW  771. 

Mo. — Relnhard  v.  Virginia  Lead 
Mln.  Co.,  107  Mo.  616,  18  SW  17.  28 
AmSR  441  [cit  Broadwell  v.  Merrltt. 
87  Mo.  96,  1  SW  855;  Ragan  v.  Mc- 
Blroy,  98  Mo.  349,  11  SW  735.  and 
expl  t>outhltt  V.  Stlnson,  63  Mo.  268] 
(estoppel  by  conveyance  to  corpora- 
tion as  such);  Broadwell  v.  Merritt. 
87  Mo.  95,  1  SW  865;  St.  Louis  v. 
Shields.  62  Mo.  247;  Ohio,  etc,  R. 
Co.  V.  McPherson,  36  Mo.  18,  86  AmD 
128. 

Nebr. — Exchange  Nat.  Bank  v. 
Capps,  32  Nebr.  242,  49  NW  223,  29 
AmSR  483;  Platte  Valley  Bank  v. 
Harding.  1  Nebr.  461;  Crete  Bldg., 
etc.,  Assoc.  V.  Pats,  1  Nebr.  (Unoff.) 
768,  96  NW  793. 

N.  C. — ^Tuckasegee  Mln.  Co.  v. 
Goodhue,    118   N.    C.    981,    24    SE   797. 

Okl. — ^Western  Union  Tel.  Co.  v. 
Mexican  Agricultural  Land  Co..  31 
Okl.  628.  122  P  606,  AnnCasl914C 
1244. 

Pa. — Weinman  v.  Wllklnsburg,  etc.. 
Pass.  R.  Co.,  118  Pa.  192,  12  A  288; 
FreelaJid  v.  Pennsylvania  Cent.  R. 
Co.,  94  Pa.  504:  Spahr  v.  Farmers' 
Bank.    94   Pa.    429. 

S.  D. — Dakota  Bldg.,  eto^  Assoc  v. 
Chamberlain.  4  S.  D.  271,  66  NW  897 
(collecting  oases). 


Vt.— Oorey  v.  Morrill,  61  Vt.  698i 
17  A  840. 

Wis. — Black  River  Impr.  Co.  v. 
Holway,  86  Wis.  344,  65  NW  418. 

"This  rule  [relating  to  corporations 
de  facto]  la  not  founded  upon  any 
principle  of  estoppel,  as  is  sometimes 
assumed,  but  upon  the  broader  prin- 
ciples of  common  Justice  and  .public 
policy.  It  would  be  unjust  and  In- 
tolerable if,  under  such  circum- 
stances, eveiy  Interloper  and  Intruder 
were  allowed  thus  to  take  advantage 
of  every  informality  or  Irregularity 
of  organization."  East  Norway  Lake 
Church  v.  FrolsUe,  37  Minn.  447,  451, 
36  NW  260.  And  see  Society  Perun 
V.  Cleveland.  43  Oh.  St  481,  3  NE 
867  (ooUecting  cases).  See  also 
supra  {216. 

In  Schloss  V.  Montgomery  Trade 
Co..  87  Ala.  411,  413,  6  S  860,  13  Am 
SR  61,  it  was  said  tliat,  before  a  suit 
can  be  maintained  by  an  alleged  cor- 
poration, its  actual  or  de  facto  ex- 
istence must  be  proved,  "or  else"  a 
state  of  facts  shown  which  wilt  estop 
defendant  from  denying  "such  de 
facto  existence."  And  further  on  it 
is  again  said  that  a  subscriber  to 
stock,  like  any  other  person,  may  be 
estopped  from  disputing  "the  de  facto 
existence"  of  a  corporation.  This 
clearly  implies  that  the  doctrine  of 
estoppel  applies  to  associations  which 
pretend,  to  be  a  corporation,  but 
which  have  not  even  a  de  facto  ex- 
istence as  such. 

"Where  a  body  assumes  to  be  a 
corporation  and  acts  under  a  particu- 
lar name,  a  third  party  dealing  with 
it  under  such  assumed  name  is 
'estopped  to  deny  its  corporate  exist- 
ence. Such  is  the  general  rule, 
founded  upon  equitable  principles, 
and  if  any  exceptions  exist,  it  is 
only  where  'there  are  no  facts  which 
make  it  legally  unjust  to  forbid  its 
denial.'  "  The  rule  here  is  not  lim- 
ited to  de  facto  corporations.  Estey 
Mfg.  Co.  V.  Runnels,  66  Mich.  130, 
183,    20  NW   823. 

"It  is  too  well  settled  now  to  be 
controverted  that  a  party  who  con- 
tracts with  a  corporation,  whether  It 
be  by  a  subscription  to  its  stock,  or 
by  promissory  note,  bond,  mortgage, 
or  other  form  of  contract,  is  estopped 
from  denying  the  existence  of  the 
corporation."  Lehman  v.  Warner,  61 
Ala.  456,  466. 

"One  who  deals  with  a  corporation 
as  existing  in  fact  is  estopped  to 
deny  as  against  the  corporation  that 
it  has  been  leprally  organized."  Close 
v.  Glenwood  Cemetery.  107  U.  S.  466, 
477,   2  set   267.   27  L.  ed.   408. 

"It  is  hardly  possible  that  one  will 
be  suffered  to  obtain  the  goods  of 
another,  doing  business  as  a  corpora- 
tion, and,  retaining  the  goods,  defeat 
a  recovery  by  alleging  the  illegality 
of  the  act  under  which  the  corpora- 
tion was  formed.  We  do  not  care 
to  countenance  such  a  result."  Agua 
Fria  Copper  Co.  v.  Bashford-Bur- 
mister Co.,  4  Ariz.  203.   206,  35  P  983. 

"Where  a  shareholder  of  a  corpora- 
tion Is  called  tipon  to  respond  to  a 
liability  as  such,  and  where  a  party 
has  contracted  with  a  corporation, 
and  Is  sued  upon  the  contract, 
neither  is  permitted  to  deny  the  ex- 
istence or  the  legal  validity  of  such 
corporation.    To  hold  otherwise  would 


be  contrary  to  the  plainest  principles 
of  reason  and  of  good  faith,  and  in- 
volve a  mockery  of  justice.  Parties 
must  take  the  consequences  of  .the 
position  they  assume.  They  are 
estopped  to  deny  the  reality  of  the 
state  of  tilings  which  they  have  made 
appear  to  exist,  and  upon  which 
others  have  been  led  to  rely.  Sound 
ethics  require  that  the  apparent.  In 
its  effects  and  consequences,  should 
be  as  if  it  were  real,  and  the  law 
properly  so  regards  it."  Casey  v. 
Galli,  94  U.  S.  673,  680,  24  L.  ed.  16g, 
307. 

[a]  ZUnatraUoni. — (1)  Thus  It  is 
held  that  persons  expressly  contract- 
ing with  an  association  as  a  corpora- 
tion are  estopped  to  deny  its  cor- 
porate existence,  either  to  defeat  an 
action  by  It  on  the  contract  or  to 
hold  the  stockholders  or  members  In- 
dividually liable  on  the  contract,  al- 
though the  judgment  of  the  court 
purporting  to  Incorporate  the  asso- 
ciation Is  void.  Planters',  etc..  Bank 
V.  Padgett,  69  Ga.  169.  (3)  The  same 
principle  applies  in  most  jurisdic- 
tions, as  we  shall  see,  although  the 
statute  under  which  corporate  exist- 
ence is  claimed  Is  unconstitutional, 
so  that  there  cannot  be  a  de  facto 
corporation  in  the  proper  sense  (su- 
pra S  224;  infra  !  272);  or  although, 
in  the  absence  of  fraud,  there  has 
not  been  such  an  attempt  to  incor- 
porate and  colorable  compliance  -with 
the  statute  as  is  necessary  to  th» 
existence  of  a  corporation  de  facto 
(supra  {{  226,  229;  infra  {  278);  or 
although  the  charter  of  the  corpora- 
tion h8Ld  expired  (supra  i  232;  infra 
i  274). 

76.  See   supra   i   216   et  seq. 

77.  Relnhard  v.  Virginia  Lead 
Min.  Co.,  107  Mo.  616,  627,  18  SW  17, 
28  AmSR  441. 

78.  111. — Imperial  Bldg.  Co.  v. 
Chicago  Open  Bd.  of  Trade,  238  111. 
100,  87  NE  167.  See  also  Hossack 
V.  Ottawa  Dev.  Assoc  244  111.  274. 
294,   91   NE  439. 

Ind. — Snyder  v.  Studebaker,  19  Ind. 
462,  81  AmD  416;  Gillespie  v.  Kt. 
Wayne,  etc„  R.  Co.,  17  Ind.  24S; 
Heaston  v.  Cincinnati, -etc..  R.  Co..  16  ' 
Ind.  275,  79  AmD  430;  Harriman  v. 
Southam,  16  Ind.  190.  See  also  Jen- 
nings V.  Dark,  175  Ind.  332,  92  NE 
778. 

Mo. — Relnhard  v.  Virginia  L<ead 
Min.  Co.,  107  Mo.  616,  627.  18  SW^  17. 
28  AmSR  441;  Douthitt  v.  Stlnson. 
63  Mo.  268  (as  explained  in  Relnhard 
V.  Virginia  Lead  Mln.  Co.,  supra). 

Okl. — Western  Union  Tel.  Co.  v. 
Mexican  Agricultural  Land  Co.,  31 
Okl.  628,  122  P  506,  AnnCasldl4C 
1244. 

Tex. — Empire  Mills  v.  Alston  Gro- 
cery Co..  (A.)  16  SW  606,  12  LRA. 
366,    16  SW  200. 

See  also  Brown  v.  Phillipps.  16 
Iowa  210;  Singer  Mfg.  Co.  v.  Ben- 
nett. 28  W.  Va.  16. 

79.  U.  S. — Oregonlan  R.  Co.  v. 
Oregon  R.,  etc.,  Co.,  28  Fed.  232,  10 
Sawy.  464  [rev  on  other  grounds  130 
U.  S.  1,  9  set  409,  82  L.  ed.  837]; 
Oregonlan  R.  Co.  v.  Oregon  R..  etc. 
Co.,  27  Fed.  277;  In  re  Mendenhall. 
17  F.  Cas.  No.  9,425,  9  NatBankr 
Reg.  497;  Nessmith  v.  Shelden,  18  B* 
Cas.  No.  10,126,  4  McLean  376  raft 
7  How.  812,  12  L.  ed.  92(>]    (where    it 
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the  ezistenee  of  a  eoiporation  where  the  statute 
nnder  which  it  claims  to  exist  is  uaeonstitutiona] 
or  otherwise  invalid.^  And  even  in  a  jurisdiction 
in  which  the  role  that  there  is  no  estoppel  where 
there  is  no  law  under  which  the  alleged  corporation 
mi^t  exist  is  recognized,  it  was  held  that  where 
thei«  was  a  general  law  under  which  a  corporation 
might  be  formed  and  an  attempt  J;o  incorporate 
under  a  local  law  iwhich  was  inoperative,  neither  a 
person  dealing  with  the  corporation  as,  such  nor 
the,  stockholders  could  deny  the  existence  of  a  de 
facto  corporation  under  the  general  law.'^ 

[i  273]  i,  ITecessity  for  Colorable  Organization. 
As  we  have  seen  it  is  very  generally  held  that  a 
bona  fide  attempt  to -incorporate  and  at,  least  a  col- 
orable organization  is  necessary  to  the  existence  of 
a  de  facto  corporation.'*  It  is  also  held  that  there 
must  have  been  at  least  a  colorable  corporate  organi- 
zation in  order  that  one  dealing  with  an  alleged 
corporation  may  be  held  estopped  thereby  to  deny 
its  corporate  existence,  either  for  the  purpose  of 
holdine  the  members,  ofScers,  or  agents  individually 
liable,^  or  for  the  purpose  of  defeating  an  action 
brought  against  him  by  the  alleged  corporation.^ 
This  rule  may  well  be  sustained,  not  on  the  gpround 
that  a  de  facto  corporate  existence  is  necessary  to 
such  an  estoppel,"  but  on  the  ground  that  there  are 
00  equitable  grounds  for  application  of  the  doc- 
trine of  estoppel,^  because  persons  who  do  business 
as  a  corporation  without  even  a  colorable  organi- 
zation must  know  that  they  are  not  a  corporation 
and  are  therefore  not  misled  or  injured,"  or  be- 
cause they  are  guilty  of  fraud  in  doing  business  as 


a  corporation  under  such  circumstances.*"  There 
is  not  the  samQ^  or  any  other  reason,  however,  for 
holding  that  a  colorable  organization  is  necessary 
to  an  estoppel  of  persons  who  hold  themselves  out 
and  do  business  as  a  corporation  or  participate 
.therein  to  deny  the  corporate  existence  as  against 
persons  dealing  with  them  in  good  faith  in  reliance 
on  their  express  or  implied  representation,  and 
there  may  be  such  an  estoppel  whether  there  has 
been  a  colorable  organization  or  not,"°  unless  of 
course  the  party  claiming  an  estoppel  had  knowl- 
edge of  the  want  of  organization  so  that  he  has  not 
been  misled  or  injured.* 

Organization  outside  state.  A  person  dealing 
'with  an  association  as  a  corporation  is  estopped  to 
deny  its  corporate  existence  on  the  ground  that  it 
was  unlawfully  organized  outside  the  state.'* 

[i  274]  k.  Effect  of  Expiration  or  Repeal  of 
Ohaxter.  Since  the  estoppel  to  deny  corporate  ex- 
istence by  reason  of  having  contracted  or  other- 
wise dealt  with  an  alleged  corporation,  or  by  reason 
of  having  held  it  out  as  a  corporation,  has  refer- 
ence to  the  time  of  such  contract,  dealing,  or  hold- 
ing out,*'  it  does  not  prevent  the  parties  from  show- 
ing that  the  charter  has  expired  or  has  been  re- 
pealed since  such  contract,  dealing,  or  holding  out." 
But  the  rule  of  estoppel  will  operate-  to  prevent  a 
denial  of  'Corporate  existence  at  the  time  of  the  con- 
tract, dealing,  or  holding  out,  on  the  ground  that  the 
charter  had  previously  expired  or  had  been  re- 
pealed,"* provided  of  course  the  necessary  elements 
of  an  estoppel  exist.*° 

[$  275]    L   Effect  of  Judgment  of  Forftitnre  or 


was  considered  the  duty  of  the  fed- 
eral court  to  follow  the  decision  of 
the  state  court  of  Michigan);  Hurl- 
but  V.  Britain,  2  Dougrl.  (Mich.)  191; 
Green  v.  Oraves,  1  Dougl.  (Mich.) 
aSl;  De  Bow  v.  Peo.,  1  Den.  (N.  Y.) 
i  [overr  Olfford  v.  Liivingston,  2  Den. 
380  on  the  ground  that  the  act  was 
constitutional]. 

Cal. — Brandensteln  v.  Hoke,  101 
Cal.  181.  86  P  ES2    (levee  district). 

Ind. — ^Williams  v.  Franklin  Tp. 
Academical  Assoc,  26  Ind.  310; 
Snyder  v.  Studebaker,  19  Ind.  462, 
81  AmD  416;  Bartholomew  County  v. 
Bright,  18  Ind.  98;  Brownlee  v.  Ohio, 
etc..  R.  Co.,  18  Ind.  68;  Heaston  v. 
Cincinnati,  etc.,  R.  Co..  16  Ind.  275, 
TS  AmD  430;  Harrlman  v.  Boutham, 
16  Ind.    190. 

Kan. — Kruts  v.  Paola  Town  Co..  20 
Kan.   397. 

Tex. — Smpire  Mills  v.  Alston  Gro- 
cery Co.,  4  Tejt.  A.  Civ.  Cas.  |  221, 
15  SW    200,   505,   12   LiRA   366. 

80l  U.  8. — Smith  v.  Sheeley,  12 
Wall.    358,    20   L.   ed.   430. 

Ala. — McDonnell  v.  Alabama  Gold 
L.   Ins.    Co.,    86  Ala.   401,    5   S   120. 

Aril. — Agua  Frla  Copper  Co.  v. 
Bashford-Burmister  Co.,  4  ArlB.  203. 
IS  P  98>:  Snyder  v.  State  Bank.  1 
HI.  122. 

Ga. — Brown  v.  Atlanta  R.,  etc.,  Co., 
113  Oa.   46^.   39  SE  71. 

111. — Wlnget  v.  Quincy  Bldg.,  etc., 
Assoc.  128  111.  67,  21  NE  12;  Dows 
T.  Naper,  91  111.  44;  McCarthy  v. 
Lavasche.   89  111.  270,  31  AmR  83. 

La. — Boat  Pascagoula  Hotel  Co.  v. 
Wost,    13    lA.  Ann.  546. 

Minn. — Gardner  v.  Minneapolis, 
etc.,  R.  Co..  73  Minn.  B17.  76  NW 
2^2;  Minnesota  Gas-Light  Economizer 
<^.  V.  Denslow,  46  Minn.  171.  48  NW 
771. 

Mo. — et.  Louis  V.  Shields,  62  Mo. 
247. 

Nebr. — Exchange  Nat.  Bank  v. 
Cappa,  t2  Nebr.  242,  49  NW  228,  29 
AmSR  433;  Platte  Valley  Bank  v. 
Hardins.   1  Nebr.  4(1. 

Pa. — ^Weinman  v.  Wllklnsburg,  etc.. 
Pass.  R.  Co.,  118  Pa.  192,  12  A  288; 
fVeeland  v.  Pennsylvania  Cent.  Ins. 
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Co.,  94  Pa.  604. 

S.  D. — Dakota  Bldg.,  etc.,  Assoc,  v. 
Chamberlain.  4  S    D.  271.  56  NW  897. 

Wis. — Black  River  Impr.  Co.  v. 
Holway,  86  Wis.  344,  56  NW  418. 

[a]  ZUnstnttoaa, — (1)  Stockhold- 
ers who  have  accepted  the  benefits  of 
a  special  act  incorporating  the  com- 
pany by  organising.  Issuing  stock, 
and  doing  business  as  a  corporation 
under  It,  are  estopped  from  asserting 
the  unconstitutionality  of  the  act  as 
a  defense  against  an  action  to  en- 
force their  statutory  liability  for 
debts.  Gardner  t.  Minneapolis,  etc., 
R.  Co.,  73  Minn.  517,  76  NW  282.  (2) 
Stockholders  who  have  undertaken  to 
organize  and  hold  themselves  out  to 
the  public  as  a  corporation,  and  who 
have  obtained  credit  and  issued 
policies,  are  estopped  to  deny  the 
legal  existence  of  the  corporation  be- 
cause of  the  unconstitutionality  of 
the  enabling' act.  McDonnell  v.  Ala- 
bama Gold  L,.  Ins.  Co.,  85  Ala.  401, 
6  S  120.  (3)  One  who  has  contracted 
with  a  corporation,  and  received  the 
benefit  of  his  contract,  cannot  object 
that  the  law  under  which  it  was  or- 
ganized was  unconstitutional,  as  such 
objection  is  available  only  to  the 
state.  Wlnget  v.  Quincy  Bldg.,  etc, 
Assoc,  128  III.  67,  21  NE  12.  (4) 
Although  a  provision  in  a  char- 
ter of  a  corporation  giving  banking 
privileges  may  be  unconstitutional, 
still,  if  a  stockholder  has  acted  under 
It,  and  thereby  has  Induced  or  con- 
tributed to  the  loss  of  a  creditor  of 
the  corporation,  such  stockholder 
will  be  estopped  from  denying  his 
Individual  liability  under  the  char- 
ter. Dows  v.  Naper,  91  III.  44. 
'  81,  Jennings  v.  Dark,  176  Ind.  332, 
92   NE  778. 

82.  See  supra  if   225.  229. 

83.  Harrlll  v.  Davis.  168  Fed.  187, 
94  CCA  47,  22  LRANS  1163  {rev  7 
Ind.  T.  152,  104  SW  673,  15  AnnCas 
1134];  Montgomery  v.  Forbes,  148 
Mass.  249.  19  NE  342;  Cottentln  v. 
Meyer,   80  N.  J.  L.  62,  76  A  341. 

84.  Sherwood  v.  Alvls,  83  Ala.  115, 
118,  3  AmSR  695;  National  Shutter 
Bar  Co.  v.  Zimmerman,  110  Md.  313, 
73  A  19, 


The  cases  holding  that  the  alleged 
corporation  cannot  maintain  an  ac- 
tion on  a  contract  under  such  cir- 
cumstances, as  it  is  not  a  corporation 
de  facto,  also  impliedly  hold  that 
the  other  party  to  the  contract  Is  not 
estopped  to  deny  Its  corporate  ex- 
istence.    See  supra  |(  207,  225^  229. 

85.    See  sdpra  I   271. 

86b    See  supra  I  267. 

87.  Harrlll  v.  Davis,  168  Fed.  187. 
94  CCA  47,  22  LRANS  1153  [rev  7 
Ind.  T.  152,  104  SW  573,  15  AnnCaa 
1134];  Cottentln  v.  Meyer,  80  N.  J.  L, 
62,  76  A  341.     See  supra  i  270. 

88.  See  supra  I   268. 

88.     See  supra  (i   264-263. 

901     See  supra  (270. 

91.  Ohio,  etc.,  R.  Co.  v.  McPher- 
son,  35  Mo.  13,  86  AmD  128;  Tucka- 
segee  Mln.  Co.  v.  Goodhue,  118  N.  C. 
981,    24    SE    797. 

93.    See  supra  I  266. 

93.  U.  S.  Bank  v.  McLaughlin.  2 
F.  Cas.  No.  928,  2  Cranch  C.  C.  20;  Ft. 
Wayne,  etc.,  Turnp.  Co.  v.  Deam,  10 
Ind.  563;  Ensey  v.  Cleveland,  etc,  R. 
Co.,  10  Ind.  178;  Morgan  v.  Lawrence- 
burgh  Ins.  Co.,  3  Ind.  286;  Clark  v. 
American  Cannel  Coal  Co..  36  Ind.  A. 
65,  73  NE  727;  Jones  v.  Tennessee 
Bank,  8  B.  Mon.  (Ky.)  122,  46  AmD 
540;  Dobson  v.  Slmonton,  86  N.  C. 
492.     See  also  infra  I  276. 

94.  U.  S. — Dallas  County  v.  Huide- 
koper,  164  U.  S.  654,  14  SCt  1190.  25 
L.  ed.  974;  Macon  County  v.  Shores, 
97  U.  S.   272,   24   L.  ed.   889. 

111. — ^Bushnell  v.  Consolidated  Ice 
Mach.  Co.,  138  111.  67,  27  NE  696: 
Chadwlck  v.  DIcke  Tool  Co.,  186  111. 
A.    376. 

Ind. — Ft.  Wayne,  etc..  Turnp.  <3o. 
v.  Deam,  10  Ind.  563;  Ensey  v.  Cleve- 
land, etc.,  R.  Co.,  10  Ind.  178;  Clark 
V.  American  Cannel  Coal  Co.,  36  Ind. 

A.  66,   73    NE   727. 

Ky. — Jones   v.   Tennessee   Bank.    8 

B.  Mon.  122,   46  AmD  640. 

Mo. — Smith  V.  Clark  County,  64 
Mo.  68;  St.  Louis  Gas-Light  Co.  v. 
St.  Louis,  11  Mo.  A.  56  [afl  84  Mo. 
2021. 

95.  Wilson  V.  Tesson,  18  Ind.  286; 
Krutz  V.  Paola  Town  Co.,  20  Kan. 
397   (to  the  effect  that  a  stockholder 
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Onster.  The  doctrine  of  estoppel  does  not  prevent 
a  person  who  has  contracted  or  otherwise  dealt  with 
a  corporation  from  showing  a  judgment  or  decree 
rendered  since  such  contract  or  dealing  forfeiting 
its  charter  or  ousting  it  from  the  exercise  of  cor- 
porate powers." 

[i  276]  5.  Estoppel  by  Becord.  An  estoppel  to 
deny  corporate  existence  may  arise  from  a  judg- 
ment or  other  matter  of  record.""  Thus  a  ju«^- 
ment  or  decree  in  favor  of  or  against  a  corporation 
estops  any  party  to  the  action  from  denying  the 
existence  of  the  corporation  for  the  purpose  of 
avoiding  its  effect,  where  the  fact  of  its  existence 
is  necessarily  adjudicated."* 


Giving  a  ncognizaiiee  as  bail  in  an  action  by  an 
alleged  corporation  is  an  admission  of  its  corporate 
existence  and  will  operate  as  an  estoppel  to  >  deny 
such  fact  in  a  subseqaent  action  or  proceeding  on 
the  recognizance." 

[$  277]  6.  Admissions  in  Acti(Hi8  or  Proceedings 
by  or  against  Ooiporations.  An  estoppel  to  deny 
corporate  existence  may  also  arise  from  an  express 
or  implied  admission  of  the  fact  in  an  action  or 
proceeding  brought  by  or  against  an  alleged  cor- 
poration.^ One  who  snes  an  alleged  corporation  as 
such  thereby  necessarily  admits  that  it  is  a  cor- 
poration, and  is  estopped  to  deny  its  corporate  ex- 
istence either  in  that  action,'  or  in  a  subsequent 


who  after  the  expiration  of  the 
charter  of  a  corporation  has  sold 
land  belonging:  to  It  as  If  recognlzlns 
Its  continued  existence  Is  not  there- 
by estopped  to  set  up  such  expira- 
tion In  defense  of  an  action  for  the 
proceeds,  broueht  in  the  name  of 
the  corporation) ;  Bradley  v.  Reppell, 
1S8  Mo.  645,  32  SW  646.  34  SW  841, 
64  AmSR  68S. 

96.  Brookville,  etc..  Tump.  Co.  v. 
McCarty,  8  Ind.  392,  6S  AmD  768. 
See   also  supra   !S    266,    274. 

97.  See  cases  infra  this  section; 
and  Estoppel   [16  Cyc  6S4]. 

88.  111.. — Troedon  v.  Cleveland 
Stone  Co.,   53   111.   A.   206, 

Ind. — Crawfordsvllle  First  Nat. 
Bank  V.  Dovetail  Body,  etc,  Co.,  148 
Ind.  584,  42  NE  924;  Pilliod  v.  Angola 
R.,  etc,  Co.,  46  Ind.  A.  719,  91  NE 
829. 

La. — Tregre  v.  Carter  Packet  Co., 
132  L,a.  293.  61  S  379,  45  L.RAN9  189; 
Pochelu  V.  Kemper,  14  La.  Ann.  308, 
74   AmD   433. 

Mich. — Estey  Mfe.  Co.  v.  Runnels, 
66  Mich.  130,  20  NW  823. 

Nebr. — Nebraska  Nat.  Bank  v. 
Ferguson,  49  Nebr.  109,  68  NW  370, 
69  AmSR  622. 

N.  T. — ^In  re  Brooklyn,  etc.,  R.  Co., 
19  Hun  314   [aff  81  N.  T.  69]. 

Porto  Rico. — ^Dordal  v.  San  Juan 
Light,  etc.,  Co.,  6  Porto  Rico  Fed. 
181. 

Va. — May  v.  North  Carolina  State 
Bank,  2  Rob.  (41  Va.)  66,  40  AmD 
726. 

And  see  other  cases  Infra  this 
note. 

[a]  Bnhse^nent  rait  agvliiBt  neBU 
bers,^ — A  Judgment  obtained  against 
a  corporation  as  such  estops  the 
party  obtaining  it  from  afterward 
denying  the  corporate  existence  for 
the  purpose  of  suing  to  hold  the 
members  of  such  corporation  indi- 
vidually liable  either  on  the  Judg- 
ment or  on  the  original  cause  of 
action.  Lombard  v.  Sinai  Cong.,  64 
111.  477;  Cresswell  v.  Oberly,  17  111. 
A.  281;  Pochelu  v.  Kemper,  14  La. 
Ann.  808,  74  AmD  433;  Nebraska  Nat. 
Bank  V.  Ferguson,  49  Nebr.  109,  68 
NW  370,  69  AmSR  522;  Shoun  v. 
Armstrong,  (Tenn.  Ch.  A.)  69  SW 
790. 

[b]  Bnliseoneiit  action  T>y  raoalTer 
•gunat  nuuDers. — Where  a  building 
company  subscribed  to  stock  of  an 
Incorporated  apartment  asseclatlon 
upon  an  agreement  that  the  sub- 
scription should  be  paid  by  the  con- 
struction of  a  building  for  the  as- 
sociation, which  was  done,  and  one 
of  the  members  of  the  building  com- 
pany, having  taken  mortgages  on 
the  land  on  which  the  building  was 
erected  to  secure  advances  to  the 
enterprise,  foreclosed  them  making 
the  association  a  party  to  the  fore- 
closure suit,  '  and  realized  a  large 
sum,  and  the  association  became  In- 
solvent, and  a  receiver  of  Its  prop- 
erty was  appointed.  It  was  held  that 
such  receiver  could  not  maintain  an 
action  against  members  of  the  com- 
pany  on   the  ground   that,   the  com- 

eany  having  been  defectively  organ- 
led,     they     were     copartners,     and 
that   the   sum   realized   by   the   fore- 


closure was  a  payment  back  to 
them  of  their  subscription.  Fox  v. 
McComb,   17  NTS  783. 

[ci  AfUr  indcmast  and  agpois^ 
nisat  of  a  raoalvsr^— After  a  party 
has  recovered  judgment  against  a 
corporation  as  such,  and  obtained  the 
appointment  of  a  receiver  therefor, 
he  cannot  In  the  same  suit  deny  its 
corporate  entity  and  seek  to  hold  the 
stockholders  thereof  liable  as  part- 
ners. Crawfordsvllle  First  Nat. 
Bank  v.  Dovetail  Body,  etc,  Co.,  143 
Ind.  634.  42  NE  924. 

[d]  Jndgmaiit  in  aotton  against 
oorporation  to  forvclos*  mortgare. — 
One  who  was  a  defendant  to  an  ac- 
tion against  a  corporation  to  fore- 
close a  mortgage,  and  who  was  chal- 
lenged to  set  up  any  claim  against 
the  mortgaged  property,  is  estopped 
by  the  general  Judgment  for  plain- 
tiff from  thereafter  raising  any 
question  which  was  or  might  have 
been  litigated  In  that  action  to  de- 
feat plalntitC's  right  to  foreclose,  in- 
cluding the  power  of  the  corporate 
mortgagor  to  execute  the  mortgage 
as  well  as  its  right  to  mortgage  the 
property  a  mortgage  foreclosure  pro- 
ceeding being  essentially  in  rem,  so 
as  to  conclusively  bind  defendants 
therein  as  to  all  facts  which  they 
could  have  asserted  to  defeat  the 
establishment  of  plalntifTs  Interest 
In  the  res.  Pilliod  v.  Angola  R..  etc., 
Co.,    46   Ind.   A.    719,    91   NE   829. 

[e]  Aotloa  to  recover  land  sold 
nnjler  eneoatlon  on  Judgment. — In  an 
action  by  an  alleged  corporation  to 
recover  possession  of  land  purchased 
by  it  at  a  sale  under  execution  Issued 
on  a  Judgment  recovered  by  the  cor- 
poration against  defendant  on  a  con- 
tract made  by 'him  with  the  oorpora- 
tion, defendant  is  estopped  by  the 
Judgment  as  well  as  by  the  contract 
from  denying  plaintlfTs  corporate 
existence.  Estey  Mfg.  Co.  v.  Run- 
nels,  55   Mich.    130,   20   NW   823. 

[f  ]  Selnr*  of  Indivldnitl  prop«rt7 
nndar  exeontloa  after  Jndgmant  by 
default  against  corporation.1 — Where 
a  plaintiff  brings  suit  and  obtains 
Judgment  by  default  against  a  de- 
fendant, alleged  to  be  a  corporation 
created  under  the  laws  of  the  state, 
he  cannot,  without  incurring  lia- 
bility for  damages,  proceed  under 
such  Judgment  to  seize  the  property 
of  an  Individual,  on  the  theory  that 
the  alleged  corporation  is  no  corpo- 
ration, or  Is  a  partnership  for  the 
obligations  of  which  such  individual 
became  liable  by  "holding  out,"  and 
hence  that  the  Judgment  may  be 
executed  by  the  seizure  of  his  prop- 
erty; and  this  Is  true,  although  the 
citation  in  the  case  may  have  been 
addressed  to  him,  as  president  of  the 
corporation,  and  duly  served.  Tregre 
V.  Carter  Packet  Co.,  132  La.  298,  61 
S  379,  46  LRANS  189. 

[g]  BatopMl  on  motion  to  qiUMA 
exeontion. — -If  an  original  Judgment 
Is  rendered  in  favor  of  a  corporation 
the  necessary  intendment  from  the 
rendition  of  It  is  that  the  continued 
existence  of  the  corporation  was 
either  proved  or  admitted:  and.  If 
execution  is  sued  out  on  the  Judg- 
ment,  defendant,    being    by    this   In- 


tendment estopped  to  deny  the  exist- 
ence at  the  time  of  the  Judgment 
will  not,  on  a  motion  to  quasn  the 
execution,  be  permitted  to  controvert 
this  intendment,  and  proof  on  such 
motion  of  the  extinction  of  the  cor- 
poration before  Judgment  Is  inad- 
missible or  unavailing.  May  v. 
North  Carolina  State  Bank,  2  Rob 
(41  Va.)  66,  40  AmD  726. 

Bstoppel  1>7  Indgnunt  gtumtMr 
see  Judgments  [23  Cyc  1216]. 

99.  Henriques  V.  Qeneral  Privi- 
leged Dutch  Co.,  2,  Ld.  Raym.  1532, 
92  Reprint  494. 

•  1.  111. — ^Trogden  v.  CTleveland  Stone 
Co.,   53   III.  A.    206. 

Ind. — Darren  v.  HlUlgoss,  etc.. 
Gravel   Road   Co.,   90   Ind.   264. 

Tenn. — Lillard  v.  Porter,  2  Head 
177. 

Va.— National  Mut.  Bldg..  etc. 
Assoc,  v.  Ashworth,  91  Va.  706.  22  SE 
521. 

Wash. — ^Washington  Mill  Co.  v. 
Craig,  7  Wash.  556,  35  P  413. 

wrs. — Clausen  v.  Head,  110  Wis. 
405,   86  NW  1028,  84  AmSR  983. 

And  see  other  cases  Infra  this  sec- 
tion. 

[a]  By  aUaratioa  In  MIL — Na- 
tional Milt.  Bldg.,  etc.,  Assoc.  V. 
Ashworth,    91   Va.    706,    22   SE    521. 

[b]  Aflmi— Ion  by  plea  or  answer. 
— ^A  party  to  a  suit  cannot  be  heard 
to  deny  the  existence  of  a  particu- 
lar corporation,  where  the  fact  of 
Its  existence  Is  expressly  or  Im- 
pliedly admitted  by  his  plea  or 
answer.  Darrell  v.  Hilllgoss,  etc.. 
Gravel  Road  Co..  90  Ind.  264;  Ltllard 
v.  Porter.  2  Head  (Tenn.)  177;  Wash- 
ington Mill  Co.  V.  Craig.  7  Wash.  556, 
35  P  413;  and  other  cases  Infra  this 
section. 

[c]  Amdavil. — A  defendant  Is  es- 
topped to  deny  plaintiff's  existence 
as  a  corporation  where  he  has  tiled 
In  the  cause  an  affidavit  that  plain- 
tiff, naming  It  as  a  corporation,  was 
and  still  is  a  nonresident  of  the 
state,  and  upon  such  affidavit  has  ob- 
tained security  for  the  costs.  Troe- 
don V.  Cleveland  Stone  Co.,  53  111.  A- 
206. 

[d]  By  written  stipnlatton  or 
agreement;,— National  Mut.  Bldf;., 
etc.,  Assoc  V.  Ashworth,  91  Va.  706. 
22  SE  621. 

[e]  Introdnoinff  eartUcate  In  nnit 
■cnlnst  oorporatom^-One  suing  the 
corporators  of  a  corporation  as  part- 
ners Is  not  estop-ped,  by  IntradudnR 
defendant's  certificate  of  Incorpora- 
tion, from  showing  that  subsequent 
necessary  steps  to  perfect  the  Incor- 
poration had  not  been  taken.  Kruse 
V.  Dusenbury,   19  NrWklyDlg  201. 

[f]  A  plea  to  tlM  marita  admits 
the  existence  of  the  corporation  and 
its  capacity  to  sue.  west  Wlnsted 
Sav.  Bank,  etc,  Assoc  V.  Ford.  27 
Conn.   282,   71  AmD  66. 

Bstoppsl  by  bond  In  Jndlolal  pxo- 
oeedlag'  see  supra  i  248. 

a.  U.  S. — Howard  v.  La  Crosse. 
etc.,  R.  Co.,  12  F.  Cas.  No.  6.760, 
Woolw.  49  [app  dism  181  U.  8. 
Ixxxl,  18  L.  ed.   252]. 

Cal. — Peo.  V.  Stanford.  77  Ctii.  S60. 
18  P  86,   19   P   693,    8   LRA  92. 

Colo, — Denver,  etc.,  R.  Co.  v.  Den- 
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aetion  against  the  members  or  corporators  on  the 
same  liability  based  upon  the  g^round  that  the  eor- 
poTation  was  not  legally  organized,'  or  in  a  subse- 
quent action  by  the  alleged  corporation  against  him 
arising  ont  of  such  prior  action;^  and  for  the  same 
reason  a  defendant  is  estopped  to  deny  plaintiff's 
eoiporate  existence  by  counterclaiming  and  asking 
judgment  against  it  as  a  eorporation.'  A  person 
suing  an  alleged  corporation  as  such  is  also  bound 
by  the  terms  of  its  charter  as  to  its  principal  office.* 
kai  where  the  declaration,  complaint,  or  petition 
designates  defendant  by  a  corporate  name  which 
is  the  same  as  that  borne  by  two  corporations, 
and  one  of  them  appears  and  defends  and  is  reeog- 

ver  aty  R.   Co.,   2   Colo.   673. 

Ga. — Richmond  County  v.  Rich- 
mond County  Reformatory  Inst.,  141 
Ga.  457,  81  SK  232;  Etowah  Milllnf? 
Co.  V.  Crenahaw,  116  Ga.  406,  42  SE 
709:  Lester  v.  Georgia,  etc.,  R.  Co., 
JO  Ga.  802.   17  SE  111. 

HL— DlBtllUng,  etc..  Co.  v.  Peo., 
ISS  III.  448.  41  NE  188.  47  AmSR 
too  (applying  rule  to  quo  warranto 
proceedings  by  the  state);  Cresswell 
V.  Oberly,  17  111.  A.  281;  Lincoln 
Coal  Hln.  Co.  V.  McNally.  16  111.  A. 
Ul.  e 

La.— Pochelu  v.  Kemper,  14  L*. 
Ann.  308,  74  AmD  483. 

Me.— UcCUnch  v.  Sturgls.  1i  He. 
2S8. 

Mass. — Hinsdale  v.  lAmed,  16 
Uase.  65. 

N.  J. — Useful  Manufactures  Soc.  v. 
Morris  Canal,  etc.,  Co.,  1  N.  J.  Eq. 
1S7,  18S,  21   AmD  41. 

N.  T. — Peo.  V.  Ravens  wood.  etc.. 
Tump.,  etc.,  Co.,  20  Barb.  618;. Kuy- 
pers  V.  Dutch  Reformed  Church,  6 
Paige  570. 

On. — Chapman  v.  Mad  River,  etc., 
R.  Co..  1  Oh.  Dec.  (Reprint)  666.  10 
WestLJ   400. 

Pa.— Newcastle  Northern  R.  Co.  v. 
Newcastle,  etc.,  R.  Co.,  1  Pa.  Dtst. 
768.  12  Pa.  Co.  Ct.  71,  80  WklyNC 
S07. 

See  also  Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  123.  28  SW  668. 
45  AmSR  700.  26  LRA  509. 

"When  a  corporation  is  sued  by 
Its  corporate  name,  its  existence  as 
such  Is  admitted,  and  It  can  not  be 
brought  into  court  and  made  to  an- 
swer the  plaintiff's  allegations  that 
It  Is  not  and  never  was  a  corpora- 
tion." Richmond  County  v.  Rich- 
mond County  Reformatory  Inst.,  141 
Ga    467.^62.   81  SB  232. 

(al  Whan  a  Sarty  >>*■  t>een  Im- 
plMMd  la  •.Uu  $m  a  corporation, 
(Lnd  in  decrees  made  in  the  cause 
has  been  recognised  as  such,  the 
question  cannot  afterward  be  raised 
therein  whether  the  proceedings  had 
In  order  to  its  Incorporation  were 
regular  or  effectual.  Howard  v.  La 
Crosse,  etc.,  R.  Co.,  12  F.  Cas.  No. 
(.760,  Woolw.  49  [app  dlsm  18  L.  ed. 
262J. 

|b]  Aetl<m  mgmiaut  eoxporatloa 
sad  otliara. — A  corporation  cannot 
be  sued  as  such,  and  brought  into 
court  and  the  action  be  maintained 
against  It  on  the  ground  that  it  is 
not  a  corporation;  and  other  defend- 
ants sued  jointly  with  It  cannot  be 
charged  in  such  an  action  with  hav- 
ing Jointly,  with  such  corporation, 
usurped  the  rights  of  a  corporation, 
etc,  because  by  suing  the  corpora- 
tion as  sucli  its  existence  is  admit- 
ted. Peo.  V.  Stanford,  77  Cal.  860. 
U  P  85,   19   F  693,  2  LRA  92. 

Ic]    Ba  a  SBlt  Wtw««n  two  coipo- 

iMloas,  neither  one  will  be  peinnltted 

to  question    the  corporate   existence 

of  the  other,  where  they  have  in  the 

pleadings   treated   each   other   as   le- 

sal      entitles.     Denver,    etc^    R.   Co. 

».  Denver   City   R.   Co.,   2   Cfolo,   673. 

■stospei  of  state  see  Infra  i  280. 

a    fields    V.    Clifton    Hill    Land 

Co..  »4  Tenn.  123,  28  SW  668.  45  Am 

SR    700,     26     LRA    609;     Clausen    v. 

Head.   110   Wia   406,  85  NW  1028,   84 

AmSTR    933     (as    to    which    see    infra 

text  and  note  11). 

[a]    AottOB  to  foveolose  saortrage. 


i^ed  by  plaintifT  as  the  proper  defendant,  he  is 
estopped  to  deny  that  it  is  legally  incorporated.' 
Where  a  defendant  is  sued  as  a  corporation  and 
appears  in  the  suit  by  attorney,  this  is  an  admis- 
sion of  record  of  its  corporate  character  and  pre- 
cludes a  subsequent  denial  thereof  even  by  a  plea 
of  nul  tiel  corporation  or  answer  either  in  abatement 
or  in  bar.^  In  an  aetion  by  an  alleged  corporation 
the  allegation  that. plaintiff  is  a  con>oration  is  ad- 
mitted unless  it  is  properly  denied.^  Questions  in 
relation  to  pleading  nonexistence  of  a  corporation 
or  want  of  capacity  to  sue  or  to  be  sued  will  be 
considered  in  treating  of  actions  by  and  against 
coiporations.^* 


—The  owner  of  a  mortgage  purport- 
ing to  be  given  by  a.  corporation,  by 
seeking  to  foreclose  it,  afBrms  the 
corporate  existence  of  the  mort- 
gagor, and  cannot  contend  that  it 
nad  no  corporate  existence  for  the 
purpose  of  holding  the  members  in- 
dividually liable  for  the  indebted- 
ness. Cow  V.  Cojlin,  etc..  Lumber 
Co.,   109   Mich.    45,    66   NW   676. 

[b]  Bvlt  against  coirtoratloa  after 
statute  cnzlng  dsfeetC— Where  the 
vendors  of  land  to  an  association 
whose  charter  was  defectively  ac- 
knowledged prosecute  to  final  judg- 
ment, after  the  passage  of  a  stat- 
ute validating  corporate  charters  so 
defectively  acknowledged,  an  action 
to  enforce  their  Hen  against  the  cor- 
poration, they  are  estopped  from  as- 
serting the  personal  liability  of  the 
Incorporators  on  the  ground  that 
their  charter  was  originally  invalid. 
Shields  V.  Clifton  Hill  Land  Co.,  94 
Tenn.  123,  28  SW  668.  45  AmSR  >700, 
26  LRA  509. 

[c]  AhandosnMat  of  suit  oa  leam- 
Isff  fsots, — It  has  been  held,  how- 
ever, that  in  an  action  for  the. price 
of  goods  purchased  by  defendant 
for  an  alleged  corporation  the  fact 
that  plaintiff  had  previously  brought 
suit  against  the  corporation  did  not 
estop  iilm  from  denying  its  exist- 
ence, where  he  abandoned  the  suit 
as  soon  as  he  found  it  did  not  exist. 
Rohan  Bros.  Boiler  Mfg.  Co.  v.  Rich- 
mond, 14  Mo.  A.  694. 

4.  Lincoln  Butter  Co.  v.^'BdwardB- 
Bradford  Lumber  Co.,  76  Nebr.  477, 
107   NW  797. 

[a]  Attaohme&ti— One  who  sues 
an  alleged  corporation  as  such  on  a 
contract  and  attaches  its  property 
will  not  be  allowed  to  deny  its  in- 
corporation, or  that  the  business 
was  conducted  by  it  in  its  corporate 
capacity,,  in  an  action  for  damages 
arising  out  of  such  attachment. 
Lincoln  Butter  Co.  v.  Bdwards- 
Bradford  Lumber  Co.,  76  Nebr.  477, 
107  NW  797. 

5.  Ward  V.  Minnesota,  etc.,  R. 
Co.,  119  III.  287,  10  NB  866;  Rial- 
to  Co.  V.  Miner,  183  Mo.  A.  119,  166 
SW  629;  Black  River  Impr.  Co.  v. 
Holway,  86  Wis.  844,  55  NW  418: 
McKnight  v.  Mineral  Point,  1  Pinn. 
(Wls.i   99. 

6.  JEtowah  Milling  Co.  v.  Cren- 
shaw,  116   Ga.   406,    42   SB  709.  ' 

7.  Lester  v.  Georgia,  etc.,  R.  Co., 
90  Ga.   802,  17  BE  113. 

a  U.  S.— Perris  Irr.  Diet.  v. 
Thompson,  116  Fed.  832,  64  CCA  336. 

Ala. — Oxford  Iron  Co.  v.  Spradley, 
46  Ala.   98. 

Colo.— Western  Union  Tel.  Co.  v. 
Eyser,  2  Colo.  141:  Baldwin  Coal 
Co.  v.  Davis,  15  Colo.  A.  371,  62  P 
1041;  Gauthler  Decorating  Co.  v. 
Ham,  3  Colo.  A.  559,  34  F  484. 

111. — Chicago,  etc.,  R.  Co.  v.  Glen- 
ny,  175  III.  238.  51  NB  896;  U.  S. 
Express  Co.  v.  Bedbury,  34  111.  459: 
Cigar  Makers'  International  Union 
V.  Huecker.  123  111.  A.  336;  Supreme 
Lodge  A.  O.  U.  W.  V.  Zuhlke,  30  111. 
A.    98    [aff    129    111.    298,    21    NB    789]. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Lighteiser,  168  Ind.  438,  451,  78  NB 
1023  [cit  Cyc];  Ohio  OH  Co.  v.  Deta- 
more,  166  Ind.  243,  73  NB  906;  Ad- 
ams Express  Co.  v.  Hill,  43  Ind.  167; 
Pllliod  V.  Angola  R.,  etc.,  Co.,  46 
Ind.  A.   719.  91  NB  829. 


Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Bolson,  36  Kan.  634,  14  P  6:  Mis- 
souri River,  etc,  R.  Co.  v.  Shirley, 
20  Kan.  660. 

La. — Jones  v.  Mount  Zion  Cong., 
30   La.  Ann.   711. 

^Mo. — ^Wlthouse  v.  St.  Louis  K.  C. 
1.  N.  Ry.  Co..  63  Mo.  625-  Smith  V. 
Burlington,  etc.,  R.  Co.,  55  Mo.  626; 
Seaton  v.  Chicago,  etc:,  R.  Co.,  66, 
Mo.  416:  Hudson  y.  St.  Louis,  etc., 
R.  Co.,  63  Mo.  526;  Hammar  v.  St. 
Louis  Motor  Carriage  Co..  166  Mo.  A. 
441,  134  SW  1060  (estoppel  to  prove 
dissolution  before  action  brought); 
Sapplngton  v.  Missouri  Pac  R.  Co., 
14  Mo.  A.   86. 

N.  T. — Root  V.  Great  Western  R. 
Co.,  65  Barb.  619. 

N.  C. — Rush  V.  Halcyon  Steam- 
boat Co.,   84   N.  C.   702. 

Okl.— Herald  Shoe  Co.  v.  Okla- 
homa Pub.  Co.,  16  Okl.  29,  80,  79  P 
111  [cit  Cyc]. 

R.  I. — Burke  v.  Bamum,  40  R.  I. 
71,   99  A  1027. 

Vt. — Johnson  v.  Bennington,  eta, 
R.  Co.,  87  Vt.  619,  90  A  607. 

B.  C. — Centre  Star  Mln.  Co.,  Ltd. 
V.  Rossland  Miners  Union,  9  B.  C. 
190. 

"Neither  a  corporation  nor  an  in- 
dividual person  will  be  permitted  to 
appear  in  a  court  of  justice  and 
deny  their  own  existence."  Pllliod 
V.  Angola  R.,  etc.,  Co.,  46  Ind.  A.  719, 
91  NB  829,  832. 

[a]  Vnlaooiporated  aesootatlon,— ' 
But  although  an  association's  name 
implies  that  it  Is  a  corporation,  and 
it  appears  and  answers  in  such  a 
name,  plaintiff  cannot  claim  that  it 
is  estopped  to  deny  that  it  is  such, 
where  the  complaint  afllrmatively 
shows  that  it  is  not.  Farmers'  MuL 
V.  Reser,  43  Ind.  A.  634,  88  NB  349, 
43   Ind.  A.   738,   88  NB   353, 

[bl  VroascBttng  appesL — (1)  If  a 
defendant  Is  sued  as  a  corporation 
and  makes  no  appearance  until  judg- 
ment is  rendered  against  it,  but  ap- 
peals from  such  judgment  to  a 
higher  court.  Its  appearance  for  the 
purpose  of  taking  an  appeal,  and  its 
appeal,  will  have  the  effect  of  ad- 
mitting its  existence  as  a  corpora- 
tion, so  that  it  will  not  be  a  good 
point  in  the  appellate  court  that 
plaintiff  has  failed  to  prove  defend-  ■ 
ant's  corporate  existence.  Kansas 
City,  etCy^  R.  Co.  v.  Bolson,  86  Kan. 
634,  14  P  6  (appeal  from  justice's 
court  for  trial  de  novo).  (2)  And 
where,  pending  a  suit  against  a  cor- 
poration, its  name  is  changed  on 
consolidation  with  another  corpora- 
tion, the  original  corporation,  by 
prosecuting    an    appeal    to    the    bu- 

Ereme  court,  and  giving  the  appeal 
ond  in  its  own  name,  is  thereby  es- 
topped to  deny  its  existence,  sast 
Tennessee,  etc.,  R.  (^>.  v.  Bvans^  6 
Helsk.    (Tenn.)   607. 

[c]  KaBsacawetta. — ^It  has  been 
held  that  the  incorporation  of  de- 
fendants sued  as  a  corporation  may 
be  denied  after  they  have  appeared 
generally  and  filed  an  affidavit  of 
merits.  Greenwood  v.  Lake  Shore 
R.  Co.,  10  Gray  873. 

•.  Darren  v.  Hllligoss,  etc..  Grav- 
el  Road  Co.,   80  Ind.   264.     See  infra 

loi     See  infta  Xrvy  SrjOOQlC 
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FOins  claim  'with  aaagan  for  b«neflt  of  end' 
itoxs.  Where'  persons  assuming  to  "be  a  eorpora^ 
tion  as  such  execute  an  assignment  for  the  benefit 
of  creditors,  a  creditor  who  files  his  claim  with  the 
assignee  thereby  elects  to  treat  the  company  as  a 
corporation,  and  he  cannot  afterward  sue  the  mem- 
bers as  partners  on  the  grotind  that  the  company  is 
not  legally -incoTporated.'* 

AdmiEsum  by  alleged  corporation  of  its  own  noa- 
ezisteace.  Where  the  property  and  franchises  of  a 
railroad  eompahy  are«sold  at  a  receiver's  sale  and 
a  new  corporation  is  organized  by  the  purchaser 
under  a  statute  which  provides  that  in  such  cases 
the  new  company  shall  be  vested  with  all  the  right, 
title,  powers,  franchises,  etc.,  of  the  old  eomp«uiy, 
the  latter  cannot  maintain  ejectment  against  the 
new  company  to  recover  the  property  on  the  ground 
of  fraud  in  the  sale,  since  by  recognizing  the  cor- 
porate existence  of  defendant  it  necessarily  admits 
its  own  nonexistence.'* 

[$  278]  7.  Who  Are  Entitled  to  Benefit  of  Es- 
topp^  When  a  person  is  estopped  to  deny  the 
existence  of  a  corporation  by  having  contracted  or 
otherwise  dealt  with  it  as  -such,  the  estoppel  oper- 
ates, not  only  in  favor  of  the  corporation  itself,'* 
and  of  its  stockholders  or  members,'*  and  directors, 
officers,  or  agents,''  but  also  in  favor  of  any  one  who 
has  succeeded  to  its  or  his  rights,  such  as  the  cor- 
poration's receiver,  liquidating  commissioner,  as- 
signee, or  successor.** 


[i  279]    8.  Wlio  Are  Bovnd  by  Estoppel    On  the 

other  hand,  an  estoppel  of  a  corporation  or  its  mem- 
bers or  officers,  or  of  a  person  who  has  dealt  with 
an  alleged  corporation,  to  deny  the  existence  of  the 
corporation  operates  against  one  who  claims  nndei 
or  through  the  corporation  or  individual  estopped, 
as  the  case  may  be. 

[i  280]  9.  Estoppel  of  State.  The  state  may, 
like  an  individual,  although  to  a  more  limited  ex- 
tent, be  estopped  to  deny  the  existence  of  an  alleged 
corporation."  Thus  it  may  be  precluded  from  at- 
tacking the  existence  of  a  corporation  because  of 
defects  in  its  original  charter  or  organization,  where 
it  has  by  a  special  statute  amended  the  original 
charter  and  ratified  and  confirmed  it  in  all  respects 
not  inconsistent  with  the  amended  charter,"  or 
where  it  has  othez^ise  recognized  and  ratified  the 
charter  and  claim  of  corporate  existence.*"  The 
state  is  not  estopped,  however,  by  the  acts  or  repre- 
sentations of  private  individuals,*'  or  of  admin- 
istrative officers.**  If  the  state  brings  quo  war- 
ranto proceedings  against  an  association  as  a  cor- 
poration, it  thereby  admits  that  it  is  a  corporation, 
just  as  a  private  individual  does  in  suing  an  allied 
corporation  as  such,**  and  by  the  weight  of  author- 
ity it  is  thereby  precluded  in  such  proceeding  from 
questioning  its  corporate  existence  on  the  ground 
that  it  has  not  been  duly  and  legally  organized.** 
It  has  been  held,  however,  that  such  sidmission  goes 
only  to  the  de  facto  existence  of  the  corporation 


11.  Clausen  v.  Head,  110  Wis.  405, 
<5  NW  1028,  84  AmSR  933. 

la.  New  Castle  Northern  B.  Co. 
V.  New  Castle,  etc.,  R.  Co..  1  Pa. 
Dlat.  768,  12  Pa.  Co.  71,  «0  WklyNC 
607. 

13.  See  supra  f  235  et  seq. 

14.  See  supra  i  238. 
IB.     See  supra  {   239. 

16.  U.  S. — Chubb  V.  Upton,  95 
U.  S.  S65.  24  L.  ed.  523  (assignee  in 
bankruptcy  of  corporation);  Casey  v. 
Gain.  94  U.  S.  673,  24  L..  ed.  168,  S07. 

Conn. — Fish  v.  Smith.  78  Conn.  877, 
47  A  711,  84  AmSR  161. 

Pla. — ^Booske  v.  Gulf  Ice  Co.,  24 
Fla.  560,  6  S  247  (assignee). 

III.— OoodiHch  V.  Reyno^is.  SI  lU. 
490,    83  AmD   240. 

Ind. — Brlckley  v.  lidwards,  131  lod. 
3.    30    NE    708. 

I>a. — Blanc  v.  Oerraanla  Nat.  Bank, 
114  La.  739,  3<i  S  637. 

Ho. — West  Missouri  Land  O).  v. 
Kansas  City  Suburban  Belt  R.  Co., 
161  Mo.  696,  61  SW  847  (eHtoppel 
'OP'irates  In  favor  of  a  corporation 
succe6ding  to  the  rights  of  the  cor- 
poration with  which  the  cuntraot  was 
made  after  expiration  of  the  latter's 
charter);  Camp  v.  Byrne,  41  Mo.  625. 

N.  J. — Rafferty  v.  Jersey  City 
Bank,  (3  N.  J.  L.  368. 

N.  T. — TJ.  S.  "Vinegar  Co.  v.  Schlegel, 
.143  N.  T.  637.  38  NB  729;  Green  v. 
Orirs,  98  App.  Div.  445,  90  NTS  565; 
White  V.  Coventry,   29   Barb.  305. 

Oh. — CMrcleville  Bank  v.  Renick.  15 
Ob.  322. 

Okl. — Lynch  v.  Ferryman,  29  Okl. 
616,  119  P  229,  Ann(?a8l913A  1066 
(assignee  of  lessor  corporation). 

Pa. — International  Sav.,  etc,  Co.  v. 
Stenger,  31  Pa.  Super.  294. 

Wash. — Carroll  v.  Paciflc  Nat 
Bank.  19  Wash.  639,  64  P  32. 

[a]  Xadon—  of  aot*<— Where  a 
note  was  given  to  a  corporation,  the 
maker  cannot  plead  the  nonexistence 
of  such  corporation  against  a  tona 
Me  indorsee  before  maturity.  Brick- 
ley  v.  Edwards,  131  Ind.  3,  ?0  NB  708. 

17.  U.  S.— Wallace  v.  Loomls,  97 
IT.  S.  146,  24  L.  ed.  896  (assignee  of 
bonds);  Rannels  v.  Rowe,  146  Fed. 
296.  74  CCA  376  [certiorari  den  207 
V.  S.  591.  28  set  267,  62  L.  ed.  3551. 

Fla. — Jackson    Sharp    Co.    v.    Hol- 


land, 14  Fla.  384  (purchaser  at  ex- 
ecution sale). 

111. — Curtis  V.  Meeker,  62  HI.  A. 
49  [aft  169  111.  233,  48  NB  399,'  61 
AmSR  168]. 

Mo. — Fairbanks-Morse  C!o.  v.  Col- 
son  Stock  Food  Co.,  151  Mo.  A.  260, 
131  SW  894. 

N.  Y. — Palmer  v.  Lawrence,  6  N.  T. 
Super.  161  [atr  6  N.  Y.  389]. 

N.  C. — Daniels  v.  Roanoke  R.,  etc., 
Co..  158  N.  C.  418,  74  SE  331;  Tucka- 
segee  Min.  Co.  v.  Goodhue,  118  N.  C. 
981,    24    BE    797. 

[a]  Tbe    Mgcwnal   npMMBtatlTe 

of  one  who  by  dealings  with  a  cor- 
poration has  become  estopped  to 
question  its  existence  is  bound  by 
such  estoppel.  Curtis  ▼.  Meeker,  62 
111.  A.  49  [afr  169  111.  233.  48  NB  699, 
61  AmSR   168]. 

[b]  Betrs  or  a»yls— .  Tuckase- 
gee  Mln.  Co.  v.  Goodhue,  118  N.  C. 
981.  24  SB  797. 

[o]  VtoxUtmga*  ot  vromotm. — 
Since  an  individual,  who  has  bought 
goods  in  the  name  of  a  corporation 
of  which  he  was  the  promoter  and 
in  which  he  is  the  only  party  Inter- 
ested, is  estopped  in  an  action  by  the 
seller  for  the  price  from  denying  the 
legal  existence  of  the  corporation,  a 
party  who  has  taken  a  mortgage  of 
the  corporate  property  from  the  pro- 
moter individually  is  in  such  privity 
with  him  as  to  be  also  estopped  from 
denying  the  fact.  Fairbanks-Morse 
Co.  V.  Coulson  Stock  Food  Co.,  161 
Mo.  A.  260,  131  SW  894. 

rd]  PoTolutaor  of  stock  fMim  pro- 
ittOtar>— One  who  purchases  stock 'In 
a  corporation  from  a  promoter  who 
has  signed  a  certiflcate  required  on 
its  organisation  showing  that  re- 
quirements essential  to  Its  exercise 
of  corporate  powers  have  beetv  com- 
plied with,  places  himself  in  the  same 
relation  as  the  promoter,  and  he  can- 
not avoid  payment  of  a  bond  and 
mortgage  which  he  gave  for  unpaid 
subscriptions  for  the  stock,  on  the 
grounds  that  the  corporation  was  il- 
legally organised  and  that  the  stock 
was  of  no  validity.  Palmer  v.  Law- 
rence, 6  N.  Y.  Super.  161  [aff  6  N.  T. 
389]. 

[e]  Oredttors  latorvsiilsc  to  tore- 
Teat     •kforoemmt     of     oorpomtlon 


oUlntloMii^-^^redltors  intervening  in 
a  suit  brought  by  the  mortgage  bond- 
holders of  a  railroad  to  foreclose  the 
mortgage  are  estopped.  Just  as  tbe 
corporation  itself  would  be,  from  as- 
serting the  illegality  of  the  corpora- 
tion as  a  defense  to  the  enforcement 
of  the  bonds,  (jbntlnental  Trust  Co. 
V.  Toledo,  etc.,  R.  Co..  82  Fed.  642 
[mod  on  other  grounds  96  Fed.  497, 
36  CCA  156].     See  also  supra  {  264. 

Cyc"-7l|"'78(f]!"^''"'^    ^"""""^     "• 

19.  Claremont  College  v.  Riddle. 
165  N.  C.  211,  81  SE  283.  See  also 
supra  i!   74,   204,    212-214. 

ao.  Peo.  V.  Perrln.  56  Cal.  S46; 
Basshor  v.  Dressel,  34  Md.  603;  At- 
lantic, etc.,  R.  Co.  V.  St.  Louis,  66 
Mo.  228.  See  also  supra  {  204  text 
and  note  69. 

31.  Peo.  v.-Lowden.  2  Cal.  TTnrep. 
Cas.  637,  8  P  66  (holding  that  the 
state  was  not  estopped  to  maintain 
quo  warranto  for  usurpation  of  cor- 
porate franchise  by  the  fact  that  the 
private  relator  on  whose  complaint 
the  attorney-general  instituted  the 
proceeding  had  acted  at  one  time  as 
an  ofScer  of  the  alleged  corporation 
and  by  his  representations  as  to  the 
validity  of  the  franchise  Induced  de- 
fendant to  purchase  the  same). 

aa.  state  V.  West  End  Light,  etc. 
Co.,  246  Mo.  653,   152  SW  76. 

S3.     See  supra  I  277. 

84.  Cal.— Peo.  v.  SUnford.i  77  Cal. 
360,  18  P  85,  19  P  693,  2  LRA  92. 

111. — North,  etc..  RoUIng-Stock  Co. 
V.  Peo.,  147  111.  234.  36  NB  608.  24 
LRA  462-  Chesshire  v.  Peo.,  116  IlL 
493,   6  NE  486. 

Ind. — Mud  Creek  Draining  Ck>.  v. 
State,  43  Ind.  236. 

Miss. — State  v.  Manchester  Com- 
mercial Bank,  33  Miss.  474. 

Mo. — State  v.  Business  Men's  Club. 
178  Mo.  A.  548,  163  SW  901-  State  v. 
Louisiana,  etc..  Gravel  Road  Co.,  116 
Mo.  A.  176,  92  SW  153;  State  v.  Han- 
nibal, etc.  Gravel  Road  Co.,  37  Mo. 
A.    496. 

N.  Y. — Peo.  V.  Rensselaer,  etc,  R. 
Co.,  16  Wend.  113,  30  AmD  33. 

Oh. — State  v.  Cincinnati  Gas  Llsht. 
etc..  (^>..  18  Oh.  St.   262. 

Pa. — Com.  V.  New  York,  etc.  CoaU 
etc.,  Co.,  10  Pa.  Co.  129.  ^^ 

See  Quo  Warranto   (32  Cyc  M46]. 


For  later  caasa,  derelopments  and  ohaagea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  does  not  estop  the  state  from  denying  its  exist- 
ence AS  a  eoiiwration  de  jure;"  and  it  certainly 
does  not  preclnde  the  state  from  attacking  its  right 
to  exercise  unauthorized  powers,  or  from  enforcing 
a  forfeiture  of  its  charter  for  misuser  or  nonuser  or 
breach  of  a  condition  subsequent.^ 

[i  281]  E.  Proceedings  by  State.  Under  the 
statutes  of  the  various  states,  or  at  common  law  in 
the  absence  of  a  statute,  if  persons  assume  to  be  a 
corporation  and  exercise  corporate  powers  and  privi- 
leges when  they  are  not  legally  incorporated,  an 
ii^ormation  in  the  nature  of  quo  warranto  may  be 
brought  by  the  attorney-general  in  the  name  of  the 
state,  or  by  private  persons  under  statutes  in  some 
states,  to  oast  them  from  the  exercise  of  such 
powers."  This  is  a  direct  attack  by  the  state  on 
their  right  to  exercise  corporate  powers  and,  as  we 
have  seen,  it  cannot  be  defeated  by  showing  such  a 


compliance  with  the  statute  only  as  to  give  the  asso- 
ciates the  status  of  a  de  facto  corporation,  but  they 
must  show  a  corporate  existence  de  jure,  and-there- 
fore  they  must  show  a  substantial  compliance  with 
all  the  conditions  precedent  to  legal  incorporation 
which  were  prescribed  by  the  statute."  The  pro- 
priety and  nature  of  this  remedy,  defenses  thereto, 
and  questions  relating  to  parties  and  procedure 
therein  will  be  treated  at  length  under  another 
title".** 

Equity.  In  the  absence  of  a^  statute  a  court  of 
equity  has  no  jurisdiction  of  a  proceeding  ^o  oust 
a  pretended  corporation  or  to  enjoin  it  from  the  un- 
authorized exercise  of  corporate  powers  merely  on 
the  groimd  of  defects  in  its  organization  or  of  fail- 
ure to  incorporate,  but  the  remedy  is  by  quo  war- 
ranto or  information  in  the  nature  of  quo  warranto.*** 


V.  PBOMOTION  OF  OOBPOBATIONS « 


[f  282]  A.  la  Ooienl— 1.  Wlio  Are  Promoten 
— K,  In  QflnAnL  A  promoter  of  a  corporation  is 
one  who,  alone  or  with  others,  takes  it  upon  himself 
to  oiganize  a  corporation:  To  procure  the  neces- 
sary l^iislation,  where  that  is  necessary;  to  procure 
the  necessary  subscribers  to  the  articles  of  incor- 


poration, where  the  corporation  is  organized  under 
general  laws;  to  see  that  the  necessary  document  is 
presented  to  the  proper  ofScer  of  the  state  to  be 
recorded  and  the  certificate  of  incorporation  issued; 
and  generally  to  "  float  the  company."**  Promoters 
are  often  referred  to,  especially  in  the  English  cases, 


as.  Peo.  ▼.  Montectto  Water  Co., 
tl  Cal.  tn,  tt  P  23(.  S3  AmSK  172; 
State  V.  Debenture  Quarantee,  etc, 
Co.  SI  L.a.  Ann.  1874,  26  S  600. 

M>  State  V.  Business  Men's  Club, 
178  Mo.  A.  E48,  ItS  SVtr  901:  State  v. 
LoDlslana.  etc.,  Oravel  Road  Co.,  116 
Uo.  A  17S.  »S  SW  163.  See  Quo 
Warranto  t"  Cyc  1426,  1427,  1446], 
91.  Ala. — ^Floyd  v.  State,  177  Ala, 
16»,  6»  S  ««0:  State  y.  Webb,  97  Ala. 
Ill,  12  S  877JS8  AmSR  161. 

Cal. — Peo.  V.  Oolden  Gate  Lodge 
Mo.  e,  128  Cal.  267.  60  P  865;  Peo.  v. 
Montecito  Water  Co.,  97  Cal.  276.  32 
P  236,  33  AmSR  172:  Peo.  v.  Lowden, 
2  CaL.  Unrep.  Cas.  687,  8  P  86. 
^  Colo. — Peo.  V.  Ctaeeseman.  7  Colo. 
3T8    3  P   716. 

111. — Peo.  ▼.  Larsen,  265  HI.  406, 
106  NB  947:  Peo.  v.  Mackeyi  266  111. 
1«,  99  NB  370:  Peo.  v.  Shedcf,  241  111. 
156.  89  NB  382;  Greene  v.  Peo.,  160 
111.  S13.  37  NTS  842,  21  NE  606;  Ches. 
man  v.  Slnnrs,  188  III.  A.  691. 

Ind.— Smith  v.  State,  140  Ind.  848, 
«  NB  1060:  Holman  v.  State,  105 
Ind.  669.  5  NB  702;  State  v.  Beck, 
31  Ind.  500;  State  v.  Dillon,  36  Ind. 
338;  Hord  ▼.  Elliott,  83  Ind.  220. 
_  Iowa. — State  v.  Des  Moines  City  R. 
Co..  109 'NW   867. 

La. — State  v.  New  Orleans  Deben- 
ture Redemption  Co.,  107  La.  662,  82 
S  102. 

Mleh.-#-Att7.-Qen.  v.  Hanchett  42 
Mich.  48«.    4  NW  182. 

Minn. — State  ▼.  Crttchett,  37  Minn, 
13.  32  NW^  787. 

,  MlsB.^-State    v.    Brown,    38    Miss. 
500. 

.  Mont. — Terr.  v.  Virginia  Road  Co., 
2  Mont.  »6. 

,  N.  J. — Stockton  V.  American  To- 
bacco Co..  66  N.  J.  Eq.  362,  36  A 
«1  taff  56  N.  J.  Eq.  847,  42  A  1117]; 
West  Jersey  R.  Co.  v.  Cape  May,  etc, 
R.  Co..  34  N.  J.  Bq.  164. 
„N.  r.—Pio,  V.  Clark.  70  N.  T.  618: 
Peo.  V.  Sleeker  St.,  etc.,  R.  Co.,  140 
App.  Dlv.  611,  125  NTS  1046  [alt  201 
V  T.  694  mem,  95  NB  1136  mem]; 
Pw.  V.  'Beaton,  etc.,  R.  Co.,  27  ijlun 

Oh.— State  V.  Ackerman.  61  Oh,  St, 
1(3.  37  NB   828.  24  LRA  298. 

Tenn. — State  V.  Merchants',  etc, 
Ins.  Co.,  8  Humpbr.  286. 

Wash. — State  v.  Seattle  Qas,  etc, 
Co    28  Wash.  488,  68  P  948,  70  P  114. 

Wla — State  v.  Milwaukee  Inde- 
pendent Tel.  COm  133  Wis.  688,  114 
NW  108,  816;  State  v.  Milwaukee, 
etc..  R.  do.,  116  Wla.  142,  92  NW  646: 
State  V.  Portage  City  Water  Co.,  107 
Wla  441,  83 1^  6»f. 


See  also  Quo  Warranto  t»t  Cyo 
1410]. 

as.  Ala.— Floyd  ▼.  State.  177  Ala. 
169,  69  S  280;  State  v.  Webb,  97  Ala. 
Ill,  12  S  377,  38  AmSR  151. 

Cal. — Peo.  T.  Golden  Oat*  IiOdge 
No.  6,  128  Cal.  267,  60  P  866;  Peo.  v. 
Montecito  Water  Co.,  97  Cal.  876,  82 
P  236,  S3  AmSR  172;  Peo.  v.  Selt- 
rldge,  62  Cal.  331;  Peo.  v.  Chambers, 
48  CaL-  201;  Peo.  t.  Lowden.  2  Cal. 
TTnTep.  Cas.  637,  8  P  66. 

Colo. — Peo.  V.  Cheeseman,  7  Colo. 
376     8    P   716 

lil.— Peo.  v.  Mackey,  265  111.  144, 
99  NB  870. 

Ind. — ^Holnnan  y.  State,  106  Ind. 
669.  6  NB  702. 

Mich. — ^Atty.-Oen.  V.   Hanchett,  42 
Mich.  436,  4  NW  182. 
.    Minn.— State  v.  Crltchett,  87  Minn. 
13,   32  NW  787. 

Oh. — State  v.  Central  Ohio  Mut 
Relief  Assoc,   29  Oh.  St  399. 

See  also  supra  {9   216,   216. 

CoUataral  attack  by  state  see  su- 
pra {  216. 

99.  See  Quo  Wamuito  [88  Cyc 
1410  et  seq]. 

30.  Renwick  v.  Hall,  84  lit.  163; 
Stockton  V.  American  Tobacco  Co., 
66  N.  J.  Bq.  352,  36  A  971  [aff  66  N. 
J.  Eq.  847,  42  A  1117];  West  Jersey 
R.  Co.  V.  Cape  May,  etc.,  R.  Co.,  34 
N.  J.  Bq.  184;  National  Docks  R.  Co. 
V.  New  Jersey  Cent.  R.  Co.,  82  N.  J. 
Eq^  755.    See  Injunction. 

Xajnnetlon  agalaat  ezoess  of  pow- 
aiB  and  mlsinre  see  infra  J  311. 

31.  S*  faoto  ooiponrte  axlstanae 
aee  supra  i  216  et  seq. 

Bstoppel  to  deny  ooxporste  wlat- 
«Boe  aee  supra  t  234  et  seq. 

Bstonxl  of  pTOinoten  to  deny  oois 
porate  existenoe  see  eupra  9  258. 

33.  Black  L.  D.;  16  AmLRev  p 
671;  and: 

tr.  S. — ^Dlckerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  311, 
44  I>.  ed.  423";  Commonwealth  SS.  Co. 
V.  American  Shipbuilding  Co.,  197 
Fed.  797  [mod  on  other  grounds  216 
Fed.   296,   131   CCA  596]. 

Cal. — Burbank  v.  Dennis,  101  Cal. 
90,  36  P  444;  Ex-Mlsslon  Land,  etc., 
Co.  V.  Flash,  97  Cal.  610,  32  P,  800. 

Conn. — Tale  Gas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  303,  42  Am 
SR  159.  26  LRA  90. 

Ga. — McRee  v.  Quitman  Oil  Co.,  16 
Ga.  A.  12.  84  SB  487. 

III.— Goodwin  V.  Wilbur,  104  III.  A. 
45. 

Iowa. — Hlnkley  v.  Sac  Oil,  etc., 
Co.,   182  Iowa  896,  107  NW  629.  119 


AmSR  664;  The  Telegraph  v.  Loet- 
scber,  127  Iowa  888,  101  NW  778,  4 
Ann<^  667. 

Kan.— Hayden  v.  Green,  66  San. 
204,  71  P  286:  St.  Louis,  etc,  R.  COb 
V.  Tleman,  37  Kan.  606,  16  P  644. 

Me. — Mason  v.  Carrothers,  106  Me. 
392.  74  A  1030. 

Mass.— Old  Dominion  Copper  Min., 
etc,  Co.  v.  Bigelow,  203  Mass.  169, 
89/ NB  198.  40  LRANS  314;  Old  Do- 
minion Copper.  MIn.,  etc,  Co.  v.  Bige- 
low, 188  Mass.  815,  74  NB  663,  108 
AmSR  479. 

Mo. — Brooker  v.  William  H.  Thomo- 
son  Trust  Co.,  854  Mo.  126,  162  SW 
187;  South  Missouri  Pine  Lumber 
Co.  V.  Crommer,  208  Mo.  604;  101 
SW  22;  Van  Zntidt  v.  St.  Louis 
Wholesale  Grocer  Co.,  (A.)  190  SW 
1060;  Pitts  v.  D.  M.  Steele  Mercan- 
tile Co.,  75  Mo.  A.  221. 

N.  J. — Bliss  ▼.  Linden  Cemetery 
Assoc,  83.  N.  J.  Bq.  494,  91  A  304 
(promoters  of  a  cemetery  corpora- 
tion); Arnold  V.  Searing,  78  N.  J.  Bq. 
146,  78  A  782;  Woodbury  Heights 
Land  Co.  v.  Loudenslager,  65  N.  J. 
Bq.  78,  35  A  436,  68  N.  J.  Bq.  666,  43 
A  671;  Plaquemines  Tropical  Fruit 
Co.  V.  Buck,  52  N.  J.  Bq.  219,  27  A 
1094. 

N.  T. — ^Armstrong  v.  Sun  Printing, 
etc,  Assoc,  137  App.  Div.  828,  122 
NYS  681. 

Oh. — ^Bank  Co.  v.  -  Miner,  28  Oh. 
Clr.  Ct.  198;  Second  Nat.  Bank  v. 
Greenville  Screw-Point  Fence  Post 
Co.,  23  Oh.  Clr.  Ct.  274. 

Pa. — Densmore  Oil  Co.  v.  Dens- 
more,  64  Pa.  43. 

_S.  D. — ^Huron  Printing,  etc,  Co.  v. 
Kittloson,  4  S.  D.  620,  57  NW  233. 

Va. — Bechlands  OH  Co.  v.  Morriss, 
108  Va.  288,  61  SB  762;  Bosher  v. 
Richmond,  ertc.  Land  Co.,  89  Va.  466, 
16  SB  360,   37  AmSR  879. 

W.  Va. — Cox  V.  National  Coal,  etc., 
Inv.  Co.,  61  W.  Va.  291,  68  SB  494. 

Wis. — ^Flrst  Ave.  Land  Co.  v.  Hll- 
debrand.  103  Wis.  630,  79  NW  753. 

Bng. — Brlanger   v.    New   Sombrero 

Phosphate  Co.,  3  App.  Cas.  1218,  6 
BRC  777;  Touche  v.  Metropolitan  R. 
Warefhouslng  Co.,  L.  R.  6  Ch.  671; 
Whaley  Bridge  Calico  Printing  Co. 
v.  Green,  6  Q.  B.  D.  109;  Lady  well 
Mln.  Co.  V.  Brookes.  36  Ch.  D.  400; 
New  Sombrero  Phosphate  Co.  v.  Br- 
langer, 6  Ch.  D.  73;  In  re  Coal  Eco- 
nomising Gas  Co.,  L.  R.  20  Eq.  114; 
Emma  Sliver  Mln.  Co..  Ltd.  v.  Lewis, 
4  C.  P.  D.  396;  Opinion  of  Bramwell. 
J.,  in  Twycross  v.  Grant,  2  C.  P.  D. 
469:  Tyrrell  v.  Bank  of  London.  10 
H.  L.  Cas.  26,  11  Reprint  934,  3  BRC 
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as  "projectors,"  "agents,"  "stewards,"  or  "trus- 
tees;" but  whatever  the  term  applied  it  means  one 
who  aets  in  the  formation,  establishment,  and  con- 
trol of  a  company  prior  to  the  incorporation  and  the 
asstunption  of  control  by  the  board  of  directors." 

Qnsstioa  of  fact.  Whether  a  person  is  or  is  not 
a  promoter  is  a  question  of  fact  and  not  of  law,  and 
must  in  each  case  be  determined  with  due  regard  to 
all  the  circumstances.^ 

[$  283]  b.  When  One  Begins  and  Oeaaes  to  Be  a 
PTom,oter.  As  the  «cts  of  promotion  are  usually  a 
aeries  of  acts  embracing  things  done  both  before 
and  after  incorporation,  it  becomes  important  to 
determine  at  what  point  of  time  a  person  becMues  a 
promoter  and  ceases  to  be  such.  The  answer  to  the 
qnestion  depends  on  whether  at  the  time  of  the 


transaction  complained  of  the  party  was  acting 
for  the  proposed  coiporation  or  in  the  organizar 
tion  thereof,  so  as  to  occupy  a  fidueiuy '  rela- 
tion toward  it  or  toward  the  subscribers.**  It  is 
not  enough  to  make  one  a  promoter  that,  when 
he  bought  property  afterwaid  sold  by  him  to  a 
corporation,  he  contemplated  forming  the  company 
and  selling  the  property  to  itj  no  matter  how  soon 
after  the  purchase  the  company  was  formed.** 
And  even  where  a  promoter  becomes  a  director  of 
the  company  and  sells  to  it  property  purchased  by 
him  two  years  prior  to  the  formation  of  the  com- 
pany, he  cannot  be  treated  as  having  purchased  on 
behalf  of  the  company,  since  when  he  acquired  his 
interest  he  occupied  no  trust  or  fiduciary  relation- 
ship thereto,  although  it  seems  that  rescission  of  the 


497;  In  re  Great  Wheal  Polsooth  Co., 
Ltd.,  63  L.  J.  Ch.  42. 

[a]  Othwr  OeflnitioniL — (1)  "A 
promoter  Is  ,a  person  who  brings 
about  the  Incorporation  and  organi- 
sation of  a  corporation.  He  brings 
together  the  persons  who  become 
Interested  In  the  enterprise,  aids  in 
procuring  subscriptions,  and  sets  In 
motion  the  machinery  which  leads 
to  the  formation  of  the  corporation 
Itself."  Cook  Stock  and  Stockhold- 
ers I  6S1  [adopted  by  the  courts  in 
South  Missouri  Pine  Lumber  Co.  v. 
Crommer,  S02  Mo.  B04,  618,  101  BW 
22;  Rlchlands  Oil  Co.  v.  Morriss,  108 
Va.  288,  294.  81  SE!  7(2;  Bosher  v. 
Richmond,  etc..  Land  Co.,  89  Va.  4ES, 
460.  16  SB  360,  37  AmSR  879;  Cox 
V.  National  Coal,  etc..  Ina  Co.,  61 
W.  Va.  191,  305,  S«  SB  4941.  To 
same  effect  Dlckernfian  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  811, 
44  L.  ed.  423;  Ex-Mlsslon  I>and,  etc., 
Co.  v.  Plash,  97  Cal.  610,  82  P  600; 
Brooker  v.  ■William  H.  Thompson 
Trust  Co.,  264  Mo.  125,  162  SW  187. 
And  see  other  cases  supra  this  note. 
(ty  "In  a  comprehensive  sense  'pro- 
moter' includes  those  who  undertake 
to  form  a  corporation  and  to  pro- 
cure for  it  the  rights,  instrumentali- 
ties ^nd  capital  by  which  it  Is  to 
carry  out  the  purposes  set  forth  In 
Its  charter,  and  to  establish  it  as 
fully  able  to  do  its  business.  Their 
work  may  begin  long  before  the  or- 
ganisation of  the  corporation.  In 
seeking  the  opening  for  a  venture 
and  projecting  a  plan  f«r  its  de- 
velopment, and  may  continue  after 
the  incorporation  by  attracting  the 
Investment  of  capital  in  its  securi- 
ties and  providing  it  with  the  com- 
mercial breath  of  life."  Old  Do- 
minion Copper  Mln.,  etc.,  Co.  v.  Blge- 
low,  203  Mass.  169,  177,  89  NE  198, 
40  LRANS  814.  (3)  A  "promoter" 
is  one  who  brings  together  the  per- 
sons who  become  Interested  th  the 
enterprise,  aids  in  procuring  sub- 
acrlptlons,  and  seta  in  motion  the 
madiinery  which  leads  to  the  forma- 
tion of  the  corporation  itself.  The 
term  involves  the  idea  of  exertion 
for  the  purpose  of  getting  up  and 
starting  a  company,  and  also  the 
idea  of  some  duty  toward  the  com- 
pany Imposed  by  or  arising  from  the 
position  which  the  so-called  pro- 
moter assumes  toward  It.  It  is  a 
term  of  business,  and  not  of  law, 
usefully  summing  up,  in  a  single 
word,  a  number  of  business  opera- 
tions familiar  to  the  commercial 
world  by  which  the  company  is 
brought  into  existence.  The  term 
does  not  imply  that  the  promoters 
are  brought  Into  the  corporation  It- 
self, nor  have  promoters  necessarily 
aught  to  do  with  the  paying  in  of 
the  capital  or  cash  of  the  corpora- 
tion. Armstrong  v.  Sun  Printing, 
etc..  Assoc.,  137  App.  Div.  828.  112 
NTS  •esi.  (4)  "While  the  term  pro- 
moter may  not  be  capable  of  precise 
definition,  yet  as  usually  under- 
stood. It  has  reference  to  the  per- 
sons who  undertake  to  form  and  set 


going  a  company  with  reference  t6 
a  given  project."  First  Ave,  Land 
Co.  V.  Hlfdebnand,  103  Wia  630.  634. 
79  NW  753.  (6)  To  constitute  a  per- 
son B.  promoter  of  a  railroad  corpo- 
ration, it  must  afflrmattveiy  appear 
that  he  was  acting  for  and  in  behalf 
of  the  proposed  Incorporation  or  that 
he  assumed  so  to  act,  and  that  on 
the  strength  of  this  authority  or  as- 
sumption the  party  complaining  so 
dealt  with  him.  St.  Louis,  etc.,  R. 
Co.  v.  Tieman.  37  Kan.  606.  16  F  644. 
(6)  Promoters  are  "those  persons 
who  bring  the. company  Into  exist- 
ence, 1.  e.,  by  taking  an  active  part 
In  forming  It.  or  in  procuring  per- 
sons to  join  it  as  soon  as  It  is  tech- 
nically formed."  Wheal  Ellen  Oold 
Mln.  Co.  V.  Read,  7  Austr.  C.  h.  R- 
34,  43. 

(b]  Ownenlilp  of  fraaohUe  1>e- 
fora  orvaoliatioii  of  corporation^— 
Where  by-  the  terms  of  a  special  act 
of  incorporation  (Pub.  St.  [1892]  c 
lOS  i  8)  the  persons  <namea  In  the 
act  and  their  associate  subscribers 
to  the  stock  before  the  date  of  the 
act  are  the  only  persons  in  whom 
the  franchise  rests  before  the  or- 
ganization of  a  corporation,  persons 
not  named,  end  who  are  not  such 
subscribers,  have  no  interest  there- 
in in  the  absence  of  some  special 
agreement.  Dobbins  v.  Peabody,  199 
Mass.   141,   86   NE)  102. 

83.     See   cases   in    preceding   note. 

[a]  A  term  of  Imalness. — It  has 
been  asserted  that  the  term  "pro- 
moter" Is  a  term  not  of  law,  'but  of 
business,  usually  summing  up  in  a 
single  word  a  number  of  business 
operations  familiar  to  the  commer- 
cial world  by  which  a  company  Is 
generally  brought  Into  exlstenecL 
whaley  Bridge  Calico  Printing  Co. 
V.  Oreen,  €  Q.  B.  D.  109.  To  same 
effect  Tale  Oas  Stove  Co.  v.  Wilcox, 
64  Conn.  101,  29  A  808,  42  AmSR  1&9, 
26  LRA  90;  The  Telegraph  v.  Loet- 
scher,  127  Iowa  883,  101  NW  773.  4 
AnnCas  667;  Pitts  v.  D.  M.  Steele 
Mercantile  Co.,  75  Mo.  A.  221;  Arm- 
strong V.  Sun  Printing,  etc.,  Assoc, 
137  App.  Div.  828,  122  NTS  631. 

rb]  A  penoa  to  •  promoter  who 
holds  in  his  own  name  and  right  op- 
tions on  certain  coal  in  place  and 
organises  a  corporation  for  the  pur- 
pose of  developing  the  coal  and 
marketing  the  same,  the  stockhold- 
ers and  direotoTs  of  which  corpora- 
tion hold  merely  "qualltlcatlon 
stock,"  and  the  holder  of  the  options 
selling  the  same  to  the  corporation. 
Cox  v.  National  Coal,  etc.,  Inv.  Co., 
61  W.  Va.  291.  66  SE  494. 

[c]  TzaasfoimlnK  seovrltlss  of 
one  oMnpaay  Into  nook  tnoA  txinds  of 
amw  oompaay^^Persons  who  orig- 
inate and  execute  a  plan  to  trans- 
form the  securities  of  one  company 
into  the  stock  and  bonds  of  a  new 
corporation  formed  by  them  involv- 
ing a  nearly  complete  change  of  the 
personnel  of  owners  and  an  organ- 
isation of  a  syndicate  to  execute  the 
plan,  are  promoters  of  the  new  com- 
pany,  as  affecting   their   liability   to 


stockholders  thereof  on  account  of 
undisclosed  profits.  Anwld  v.  Sear- 
ing, 78  N.  J.  Eq.  146,  78  A  762. 

[d]  An  asslcnee  for  tbe  tMaaAt  of 
ocedltom  '<rho  obtains  the  consent 
of  the  creditors  to  the  transfer  of 
the  assigned  property  to  a  corpora- 
tion and  their  assignment  to  It  of 
their  claims,  promiang  that  the  cor- 
poration will  assume  and  discharge 
the  olalms,  and  who  aasiats  In  form- 
ing the  corporation,  is  «<cting  as  a 
promoter  of  the  corporation.  Pitts 
V.  D.  M.  Steele  Mercantile  Co.,  76 
Mo.   A.    221. 

84.  South  Missouri  Pine  Lumber 
Co.  V.  Crommer,  .202  Mo.  604,  101  SW 
22;  Whaley  Bridge  Calico  Printing 
Co.  V.  Green,  6  Q.  B.  D.  109;  Emma 
Silver  Mln.  Co.  v.  Grant,  11  Ch.  D. 
9X8;  Bagnall  v.  Carlton,  6  Ch.  D.  S71. 

[a]  Xlie  term  ainblifaons  It  has 
also  been  said  that  the  word  is  eun- 
blguous,  and  that  It  Is  necessary  to 
ascertain  in  each  case  what  the  so- 
called  promoter  really  did  before  his 
legal  liabilities  can  accurately  be  as- 
oertained,  and  that  tn  every  case  it 
is  better  to  look  at  the  facts  and 
ascertain  end  describe  them  as  they 
ara  Lydney,  etc..  Iron  Ore  Co.  v. 
Bird,  S3  Ch.  S>.  86;  In  re  Hess  Mfg. 
Co.,  21  Ont.  A.  66  [app  diam  23  Can. 
S.  C.   6441, 

[b]  ■'TlMTe  Is,  IiowoTor,  no  au«l« 
In  the  word  ■promoter'  which  solves 
the  relation  of  one  who  takes  upon 
himself  the  burden  of  forming  a  cor- 
poration, either  to  the  associates 
who  may  enlist  with  him  in  the 
prosecution  of  the  work,  or  to  tho 
corporation  in  which  all  their  inter- 
ests will  be  combined  upon  Its  suc- 
cessful completion.  This  relation  will 
depend  upon  the  nature  of  the  wortc 
and  the  contractual  relations  either 
expressed  or  implied  which  he  as- 
sumes with  respect  to  others  inter- 
ested In  the  common  object  The 
corporation  lias  no  entity  other  than 
that  which  results  from  the  legal 
union  in  its  artificial  personality,  of 
these  Interests,  and  we  must  search 
amopg  these  Interests  to  find  its 
equitable  status  as  their  common  re- 
pository," Brooker  v.  William  H. 
Thompson  Trust  Co.,  254  Mo.  126. 
165,  162  SW  187. 

[c]  Evldeaoa  sbowiar  that  p»rtr 
was  a  pMaotar  and  not  merely  an. 
invester  in  stock  to  be  issued.  In  ro 
Beaunlsne,  182  111.  A.  288. 

Sfc  Old  Dominion  Copper  Mln.. 
etc.,  Co.  V.  Bigelow,  203  Masa  169. 
89  NE  193,  40  LRANS  314;  Dens- 
more  Oil  Co.  V.  Densmore.  64  Pa.  48: 
Pittsburg  Mln.  Co.  v.  Spooner,  74 
Wis.  307.  17  AmSR  149,  42  NW  269; 
In  re  Ambrose  Lake  Tin,  etc.,  Mln. 
Co.,  14  Ch.  D.  890.  And  see  other 
cases  supra  t  182.  See  also  infra. 
99  336,  842. 

38.  Ladywell  Mln.  Co.  y.  Brookes. 
86  Ch.  D.  400;  Lydney,  etc.,  Iron  Ore 
Co.  V.  Bird,  83  Ch.  D.  86;  In  re  Coal 
Economising  Oas  Co.,  1  Ch.  D.  1«» 
[aff  L.  R.  M  ^.  114] ;  Highway  Adv. 
Co.  V.  Ellla  7  Ont  L.  604,  2  OntW^R 


161, 


OntW^R 
3     OntWR    605,     24    CanLTOce 
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(ontraet  of  purchase  will  be  allowed  in  such  a  case 
if  asked  for  in  time.*'  Nor  is  one  necessarily  a 
promoter  of  a  company  who  agrees  to  buy  a  patent 
to  be  paid  for  partly  in  cash,  and  partly  in  shares 
of  a  company  whifth  he  intends  to  form  to  own 
and  operate  it  and  therefore  an  increase  in  the  price 
of '  the  patent  between'  the  purchase  and  the  sale 
thereof  to  the  company  is  permissible.'"  On  the 
other  hand,  it  has  been  held  that  members  of  a 
syndicate  which  buys  property  with  the  express  pur- 
pose of  transferring  it  to  the  company  are  pro- 
moters of  the  company  and  stand  in  a  fiduciary  rela^ 
tion  to  it,  and  are  bound  to  make  a  full  and  fair 
disclosure  of  their  interest.™ 

When  promoter  ceases  to  be  sacL  While  ordi- 
narily •  a  promoter  ceases  to  be  such  when  the  cor- 
poration is  fully  formed  and  the  business  turned 
over  to  the  directors,**  such  is  not  necessarily  the 
ease.  The  promoter  may  continue  to  dominate,  and 
the  directors  selected  by  him,  although  legally  the 
agents  of  the  corporation,  may  be  but  the  passive 
instroments  of  the  promoter.  As  long  as  the  work 
of  formation  continues,  those  who  carry  on  that 

Notes  208:    In   re  Hess  Mf^.   Co..  21 
Ont.  A.   S6   [app  dlsm  23  Can.  S.  C. 


work  must  retain  the  character  of  promoters."  On 
the  other  hand,  one  who  has  been  a  promoter  may 
cease  to  be  such  before  the  corporation  is  formed 
if  he  withdraws  with  the  knowledge  of  the  other 
parties." 

[$  284]  2.  Nature  of  BelationB— a.  Of  Pro- 
moters to  Corporation. — (1)  Not  Agents.  The  pro- 
moters of  a  corporation  are  not  in  any  sense  the 
agents  of  the  corporation  before  it  comes  into  ex- 
istence, for  there  cannot  be  an  agency  unless  there 
is  a  principaL"  But  they  may  of  course  become 
the  agents  of  '  the  corporation  after  it  has  been 
formed  provided  there  is  assent,  express  or  implied, 
on  the  part  of  the  corporation.** 

[f  285]  (2)  Fiduciary  Belation.  Although  pro- 
moters cannot  occupy  the  relation  of  agent  of  the 
corporation  before  its  formation,  and  although  they 
are  not  trustees  in  the  proper  sense,  it  is  well  set- 
tled that  they  occnpy  a  fiduciary  or  quasi  trust  re- 
lation toward  the  corporation  when  it  comes  into 
existence  and  toward  the  subscribers  prior  to  its 
organization,  as  long  as  they  are  acting  as  pro- 
moters.**   The  extent  and  application  of  this  prin. 


6441. 

37.  In  re  Cape  Breton  Co.,  29  Ch. 
D.  7J5. 

38.  In  re  Coal  Economising  Cros 
Co..  I  Ch.  D.  182  (Melllsh  and  Brett, 
JJ.,  dls.). 

3S.  New  Sombrero  Phosphate  Co. 
T.  Erlanger,  6  Ch.  D.  73  [overr  Ma- 
lins.  V.  C,  who  foil  In  re  Coal  Econ- 
omising Gaa  Co.,  L.  R.  20  Eq.  114]. 
And  see  Infra  S   335  et  seq. 

40.  Chase  v.  Lord,  77  N.  T.  1; 
Russell  V.  Rock  Run  Fuel  Gas  Co., 
184  Pa.  102,  39  A  21. 

41.  Old  Dominion  Copper  Mln., 
«tc.,  Co.  V.  Blgelow,  203  Mass.  159, 
89  NE  193.  40  LRANS  314;  Twycross 
T.  Grant,  2  C.  P.  D.  469.  See  Infra 
i9  335  et  sea,  339. 

43.  Middle  Branch  Mut.  Tel.  Co. 
T.  Jones,  137  Iowa  396,  115  NW  3 
(holding  that,  where  defendant  coQp- 
«r»ted  with  others  to  form  a  corpo- 
ration, hut  afterward  and  before  it 
vas  formed  was  recognized  by  those 
wlio  actually  organized  it  as  having 
abandoned  the.  enterprise  and  as 
being  hostile  to  it,  he  could  not  be 
licld  liable  on  an  assessment  cover- 
ing the  expenses  of  incorporation). 

48.  U.  S.— Winters  v.  Hub  Mln. 
Co..  57  Fed.  287. 

Ala.— Moore,  etc..  Hardware  Co.  v. 
Towers  Hardware  Co.,  87  Ala.  208,  6 
S  41,  13  AmSR  23. 

Cal. — San  Joaquin  Land,  etc.,  Co. 
T.  West,  94  Cal.  399,  29  P  785:  Mor- 
rison T.  Gold  Mountain  Gold  Mln. 
Co..  52  Cal.  306. 

Colo. — Miser  Gold  Mln.,  etc^  Co.  v. 
Uoody,  37  Colo.  310,   86  P  335. 

Ga. — Wells  v.  J.  A.  Fay,  etc.,  Co., 
143  Ga.  732,  86  SE  873;  Florida 
Coca  Cola  Bottling  Co.  v.  Rloker, 
n«  Ga.   411,   71   SE  734. 

111. — Western  Screw,  etc.,  Co.  v. 
Consley.  72  111.  531;  Rockford,  etc., 
R.  Co.  T.  Sage,  65  111.  328,  IS  AmR 
587, 

Ind. — Smith  v.  Parker,  148  Ind. 
127,  45  NE  770;  Davis,  etc.,  Bldg., 
etc..  Co.  V.  Hlllsboro  Creamery  Co., 
10  Ind.  A.  42,  37  NE  649. 

La.— Ledouz  v.  City  Bank,  etc., 
Co.,  8  La.  A.   (Orleans)  20. 

Me.— Tuttle  v.  George  A.  Tuttle 
Co.,  101  Me.  287,  64  A  496,  8  AnnCas 
250. 

.  Mich. — Cuba  Colony  Co.  v.  Kirby, 
149  Mich.  458,  112  NW  1133;  Car- 
■nody  V.  Powers,  60  Mich.  26,  26  NW 
801. 

Minn. — JfcArthur  v.  Times  Print- 
ing Co.,  48  Minn.  319,  51  NW  216, 
31  AraSR  668. 

..Mo. — State  v.  People's  tl.  S.  Bank, 
197  Ho.  674,  5*1,  94  SW  968;  Rey- 
nolds T.  Title  Ouaraoty  Trust  Co., 
(A.)  189  SW  M;  Van  Noy  v.  Central 
Cnion  F.  Ins.  Co.,  168  Mo.  A.  287,  153 


SW  1090. 

Nebr. — ^Toung  v.  Rohrbough,  84 
Nebr.   448,  121   NW  685. 

N.  T.— U.  S.  Vinegar  Co.  v.  Schle- 
gel,  143  N.  y.  537,  38  NB  729;  Mun- 
son  V.  Syracuse,  etc.,  R.  Co.,  103  N. 
T.  68,  8  NB  865-  Thistle  v.  Jones,  45 
Misc.  216,  92  NTS  113. 

Pa.— Tift  V.  Quaker  City  Nat.  Bank, 
141  Pa.   650,   21  A   660. 

S.  D.— Huron  Printing,  etc.,  Co.  v. 
Klttleson,  4  S.  D.  620,  67  NW  233. 

Tenn. — Pittsburgh,  etc..  Copper 
Mln.  Co.  V.  Quintrell,  91  Tenn.  693, 
20   SW  248. 

T.ex. — Weatherford,  etc.,  R.  Co.  v. 
Granger,  86  Tex.  350,  24  SW  796,  40 
AmSR  387  [rev  (Clv.  A.)  23  SW  425]; 
Exllne-Reimers  Co.  v.  Lone  Star  L. 
Ins.  Co.,  (Clv.  A.)  171  SW  1060; 
Gough  Mill,  etc.,  Co.  v.  Looney, 
(Clv.  A.)   112  SW  782. 

Utah. — ^Tanner  v.  Slnaloa  Land, 
etc.,  Co.,  43  Utah  14,  134  P  586,  Ann 
Casl916C  100;  Long  v.  Citizens' 
Bank,   8   Utah  104.  29  P  878. 

Wis. — ^Bulllngton  V.  Bardon,  80 
Wis.   635,   60  NW  776. 

Wyo.— -Grand  Rapids  Furniture 
Co.  V.  Grand  Hotel,  etc.,  Co.,  11  Wyo. 
128,  70  P  838.   72  P  687. 

Eng. — Lynde  v.  Anglo-Itallan 
Hemp  Spinning  Co.,  11896]  1  Ch.  178; 
Lydney,  etc..  Iron  Ore  Co.  v.  Bird,  31 
(7h.  D.  328;  Kelner  v.  Baxter,  L.  R.  2 
C.  P.  174. 

N.  W.  Terr.— Colt  v.  Dowling,  4 
Terr.  L.  464.  But  see  Wallace  v. 
Eclipse  Pocahontas  Coal  Co.,  (W. 
Va)  98  SE  293  (where  there  is  a 
contrary  statement  but  there  was 
acceptance  by  the  corporation  when 
formed). 

See  also  infra  (  290  and  cases 
there  cited. 

"A  promoter,  though  he  purport  to 
act  on  behalf  of  the  projected  corpo- 
ration, and  not  for  himself,  can  not 
be  treated  as  agent,  because  the 
nominal  principal  Is  not  then  in  ex- 
istence." Weatherford,  etc.,  R.  Co. 
V.  Granger,  86  Tex.  850,  353,  24  SW 
795.   40  AmSR   837. 

"The  law  Is  that  a  borporatlon  Is 
liable  for  its  own  acts  only  after  it 
has  a  legal  existence,  until  that 
time  no  one,  whether  a  promoter  or 
not,  can  sustain  to  the  corporation 
the  relation  of  agent.  Were  this 
not  so,  we  would  have  an  agent  with- 
out a  principal,  which  Is  an  absurd- 
ity." Bufflngton  v.  Bardon,  80  Wis. 
685,    639.   60   NW    776. 

44.  San  Joaquin  Land,  etc.,  Co.  v. 
West,  94  Cal. '399,  29  P  786;  Fred 
Macey  Co.  v.  Macey,  148  Mien.  138, 
106   NW  722,   5   LRANS   1036. 

[a]  Ohanr*  titaa.  ofaaor  for  soV 
■eillKW  t«  agvBor  for  oozpo>atloa>— 
Where  by  an  instrument  preliminary 
to     incorporation     the     subscribers 


agreed  to  take  the  number  of  shares 
set  opposite  their  names  respectively, 
and  to  pay  twenty  per  cent  of  the  par 
value  of  the  shares  so  subscribed  to 
one  W,  and  by  the  same  instrument 
the  subscribers  appointed  defend- 
ants and  another  as  their  agents 
and  as  the  agents  of  the  corporation 
to  be  formed,  with  authority  to  pur- 
chase property  for  the  corporation, 
and  to  draw  from  W  the  money  paid 
to  him,  and  to  use  such  money  in 
paying  for  the  property  purchased, 
it  was  held  that  defendants  and  their 
colleague  were  authorized,  as  agents 
of  the  subscribers,  to  negotiate  for 
the  purchase  of  property  until  the 
formation  of  the  corporation,  when 
their  agency  for  the  subscribers 
ceased  and  thereafter  they  should 
act  for  the  corporation.  San  Joaquin 
Land,  etc,  Co.  ▼.  West,  94  Cal.  899, 
29  P  785. 

46.  U.  S. — ^Dickerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  311, 
44  L.  ed.  423;  Dunlap  v.  Twin  City 
Power  Co.,  228  Fed.  181,  141  CCA 
159;  Commonwealth  SS.  Co.  v.  Amer- 
ican Shipbuilding  Co.,  197  Fed.  797 
[mod  on  other  grounds  215  Fed.  296, 
131  CCA  596];  Central  Trust  Co.  v. 
East  Tennessee  Land  Co.,  116  Fed. 
743;  Yetser  v.  U.  S.  Board,  etc.,  Co., 
107  Fed.  840.  46  CCA  567,  52  LRA 
724;  Chandler  v.  Bacon,  30  Fed.  638. 

Ala. — Moore  v.  Warrior  Coal,  etc., 
Co.,  178  Ala.  234,  235.  69  S  219,  Ann 
Casl916B  173  [clt  Cyc];  A.  J.  Cranor 
Co.  V.  Miller,  '147  Ala.  268,  41  S  678. 

Ariz. — Hughes  v.  Cadena  De  Cobre 
Min.  Co.,   13  Ariz.    52,  108  P  231. 

Cal. — Callfornla-Calaveras  Min  Co. 
V.  Wa,lls,  170  Cal.  285,  149  P  595; 
Lomita  Land,  etc.,  Co.  v.  Robinson, 
154  Cal.  36,  97  P  10,  18  LRANS  1106: 
Burbank  v.  Dennis.  101  Cal.  90,  35 
P  444;  Ex-Mission  Land,  etc.,  Co.  v. 
Flash,  97  Cal.  610,  32  P  600. 

Conn.— Yale  Gaa  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  303,  42  Am 
8R   169,    25   LRA   90. 

111. — Mississippi  Lumber  Co.  v. 
Jolce,  176  111.  A.  110,  lEO.fquot  Cyc]; 
Goodwin  V.   Wilbur,   104   111.  A.  45. 

Ind. — Cushion  Heel  Shoe  Co.  v. 
Hartt,  181  Ind.  167,  103  NE  1063,  50 
LRANS  979:  Parker  v.  Boyle,  178 
Ind.  560,  667,  99  NE  986  [clt  Cyc]. 
.  Iowa.— Caftee  v.  Berkley,  141  Iowa 
344,  118  NW  267;  Hlnkley  v.  Sac  Oil, 
etc.,  Co.,  132  Iowa  396,  107  NW  629, 
119  AmSR  564;  The  Telegraph  v. 
Loetscher,'  127  Iowa  383,  101  NW 
778,  4  AnnCas  667. 

Kan. — Hay  den  v.  Green,  66  Kan. 
204,  71  P  236. 

Me. — Mason  v.  Carrothers,  105  Me. 
392,  74  A  1030;  Camden  Land  Co.  V. 
Lewis,  101   Me.  78,   63  A  623. 

Mass. — Old  Dominion  Copper  Min., 
etc.,   Ca    ▼.   Bigelow,    203    Mass.    169, /> 
8»  NE  193,  40  LRANS  314;  Old  Do->V^ 
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ciple  will  be  shown  at  lencfth  in  sabaequent  seo- 
tions«  ^ 

[$  286]  b.  Of  Promoters  to. Subscribers  or  Cor- 
porators. Although  promoters  of  a  coiporaiion  can-  , 
not  be  agents  of  the  corporation  before  it  is 
formed,*'  they  may  be  agents  of  the  subscribers  or 
corporatora  if  there  is  an  agreement  to  this  effect.** 
And  even  when  there  is  no  agency,  the  rdation  be- 
tween the  promoters  and  the  persons  who  have 
become,  or  who  are  expected  to  become,  subscribers 
for  its  capital  stock,  or  corporators,  or  purchasers 
t)f  stock  from  the  corporation,  is  one  of  trust  and 
confidence,  so  as  to  impose  upon  the  former  the 
duty  to  act  in  perfect  good  faith  and  in  the  interest 
of  all  the  subscribers  and  corporators.**  Subscrib- 
ers for  'stock  in  a  proposed  corporation  do  not 
without  agreement  to  such  effect,  become  partners 
with  the  promoters  of  it." 

[$  287]    c.    Of  Promoters  Inter  Se.    A  partner- 


ship can  be  created,  as  between  the  parties  them- 
selves, only  by  mutual  agreement,  and  therefore  pro- 
moters do  not  become  partners  as  between  them- 
selves, in  the  absence  of  such  agreement,  by  merely 
joining  in  an  attempt  to  create  a  corporation,  by 
uniting  in  subscriptions  for  stock,  or  by  otherwise 
promoting  the  creation  of  a  corporation!"  But  such 
a  relation  may  of  course  be  created  by  agreement  of 
the  parties,  in  which  case  it  is  governed  by  the  gen- 
eral principles  of  the  law  of  partnership." 

[$  288]  d.  As  to  Third  Persons.  Promoters  do 
not,  merely  by  their  joinder  in  an  attempt  to  form 
a  corporation,  without  more,  become  partners  or 
otherwise  agents  for  each  other  witih  respect  to 
representations  to  or  dealings  with  third  persons;' 
but  there  must  be  some  agreement  between  £hem  to 
such  effect  or  some  conduct  from  which  such  an 
agreement  may  be  implied.**    If  such  agreement  or 


minion  Copper  Mln.,  etc.,  Co.  v. 
BlEelow,  188  Mass.  316,  74  NB  653, 
108   AmSR   479. 

Mich. — Torrey  v.  Toledo  Portland 
Cement  Co.,  158  Mich.  848,  122  NW 
614;  Cuba  Colony  Co.  v.  Klrby,  149 
Mich.  4B3,  112  NW  1133;  Fred  Macey 
Co.  V.  Macey,  143  Mich.  138,  1U6  NW 
722,   5   LRANS   1036.  i 

Minn. — De  La  Motto  v.  Northwest- 
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148  NW  47   [clt  Cyc]. 

Mo.— Exter  v.  Sawyer,  146  Mo. 
302,  47  SW  951;  South  Joplln  Land 
Co.  V.  Case,  104  Mo.  572,  16  SW  390; 
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Eq.  146,  78  A  762.  See  v.  Heppen- 
helmer,  69  N.  J.  Eq.  86,  61  A  843; 
Plaquemines  Tropical  Fruit  Co.  v. 
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N.  T.— Brewster  v.  Hatch,  122  N.T. 
349,  25  NEI  505,  19  AmSR  498;  Mun- 
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N.  T.  68,  8  NB  866;  Walker  v.  Anglo- 
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Screw-Point  Steel  Pence  Post  Co.,  23 
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Pa. — Densmore  Oil  Co.  v.  Dens- 
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Oil.  etc.,  Co.,  61  Pa.  202.  100  AmD 
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with  trust  in  its  favor.  Reynolds  v. 
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189  SW  88. 

48.     See  Infra  (  886  et  seq. 

47.  See    supra    i    284. 

48.  San  Joaquin  Land,  etc.,  Co.  v. 
West,   94  Cal.   899,   29   P   785. 

49.  U.  S. — Dlckerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  811. 
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Fed.  840.   46   CXJA   667,    62   LRA   724. 

Ala. — Moore  v.  Warrior  .Coal,  etc., 
Co.,  178  Ala.  284,  236,  69  S  219. 
AnnCasl915B  173  tclt  Cyc]:  A.  J. 
Cranor  Co.  v.  Miller,  147  Ala.  268, 
41  S  678. 

Cal. — Callfomla-ralaveras  Mln.  Co. 
V.  Walls,  170  Cal.  286,  149  P  695;  Lo- 
mlta  Land,  etc.,  Co.  v.  Robinson,  164 
Cal.  86,  97  P  10,  18  LRANS  1106: 
Burbank  v.  Dennis.  101  Cal.  90.  86  P 
444;  Ex-Mission  Land,  etc.,  Co.  v. 
Plash,  97  Cal.  610,   82  P  600. 

111. — Goodwin  V.  Wilbur.  104  111. 
A.  45. 

Ind. — Cushion  Heel  Shoe  Co.  v. 
Hartt.  181  Ind.  167,  103  NE  1063,  50 
LRANS   979. 

Iowa. — Hlnkley  v.  Sac  OH.  etc..  Co., 
132  Iowa  396,  107  NW  629,  119  AmSR 
664. 

Kan. — Hayden  v.  Green,  66  Kan. 
204,   71  P  236. 

Me. — Mason  v.  Carrothers/  106  Me. 
392.  74  A  lOS'O;  Camden  Land  Co.  v. 
Lewis,  101  Me.  78,  63  A  523. 

Mass. — Old  Dominion  Copper  Mln., 
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74  NE  653,  108  AmSR  479:  Hayward 
V.  Leeson,  176  Mass.  810,  67  NE  666, 
49   LRA  726. 

Mich. — Torrey  v.  Toledo  Portland 
Cement  Co.,  158  Mich.  348,  122  NW 
614:  Fred  Macey  Co.  v.  Macey,  148 
Mich.  138,  106  NW  722,  6  LRANS 
1036. 

Minh. — De  La  Motte  V.  Northwest- 
ern Clearance  Co„  126  Minn.  197,  201, 
148  NW  47  [clt  (3yc]. 


Mo. — South  Joplln  Land  Co.  v. 
Case,  104  Mo.  572,  16  SW  390. 

N.  J. — Arnold  v.  Searing,  78  N.  J. 
Eq.  146,  78  A  762;  See  v.  Heppen- 
helmer.  69  N.  J.  Eq.  36,  81  A   843. 

N.  T. — Heckscher  v.  Edenbom.  203 
N.  Y.  210,  96  NE  441  [rev  137  App. 
Dlv.  899  mem,  122  NTS  1131  mem]: 
Brewster  v.  Hatch,  122  N.  Y.  349, 
26  NE  606,  19  AmSR  498;  Getty  v. 
Devlin,  64  N.  Y.  468;  Mldwood  Park 
Co.  V.  Baker,  128  NYS  964  [aff  144 
App.  Dlv.  989  mem,  129  NTS  113S 
mem]. 

N.   C. — Goodman  v.  White,   174    N. 
C.  399.  93  SB  906,  *07   [quot  Ore]. 
_  Oh. — Shawnee     Commercial.      etc.. 
Bank  Co.   v.   Miller,    24   Oh.   Clr.    Ct. 
198. 

Or. — ^WIlls  V.  Nahalem  Coal  Co.,  62 
Or.  70.  96  F  628  (parties). 

Pa. — ^Densmore  Oil  Co.  v.  Dens- 
more, 64  Pa.  43. 

_  Wis.— Pletsch  v.  Mllbrath,  123  "Wla. 
647,  101  NW  888.  102  NW  342.  107 
AmSR  1017.  68  LRA  946:  Hebgen  v. 
Koefller,  97  Wis.  318.  72  i«W  745. 

^Eng. — ^Brlanger   v.    New   Sombrero 

Phosphate  Co.,  8  App.  C^s.  1218.  C 
ERC  777;  In  re  Leeds,  etc.  Theatres 
of  Varieties,  Ltd.,   [1902]   2  Ch.    809. 

See  also  infra  t  336  et  seq. 

[a]  •'Vhla  tnut  relattoaalitp  la 
necesMurlljr  twofoldi  Towards  the 
corporation,  as  a  separate  legal  en- 
tity in  respect  to  corporate  property, 
and  towards  the  shareholders,  fn 
respect  to  his  property  right  in  his 
shares."  Wills  v.  Nehalem  Coal  Co.. 
62   Or.   70.    77,   96   P   628. 

[b]  "TUa  eoafld«Btlal  r»latloB> 
■Up  eztends  not  only  to  proawiil 
atookholdara,  but  to  persons  whom 
they  Invite  or  solicit  to  subscribe 
for  or  purchase  shares  In  the  com- 
pany, and  their  Intentional  omission 
to  disclose  facts  to  intending  sub- 
scribers Is  as  much  fraud  as  a  posi- 
tive misrepresentation."  Wills  -v. 
Nehalem  Coal  Co..  62  Or.  70.  77,  96  P 
628.     See  also  Infra  {  336  ^t  seq. 

80.  Wolstab  V.  Spottlswoode,  16 
M.  &  W.  501,  158  Reprint  947.  And 
see  Infra  i  323. 

SL  Arnold  v.  Northwestern  Tel. 
Co.,  199  111.  201,  66  NE  224  [rev  96 
111.  A.  373  (where  the  rule  stated  In 
the  text  was  recognised,  but  It  -waa 
held  that  the  evidence  was  sufllclent 
to  establish  a  partnership)];  Rey- 
burn  v.  Bennett,  176  Mo.  A.  451.  les 
SW  474;  Hudson  v.  Spauldingr.  3 
SIIv.  Sup.  434.  6  NYS  877:  Garvin  v. 
Edmondson,  14  OntWR  436  [app  dism 
16   OntWR   210]. 

[a]  Provisional  ooBunltteaiuB.  ao% 
partners. — Boulter  v.  Petlow,  9  C  B. 
493,  67  ECL  493,  137  Reprint  984: 
Batard  v.  Hawes,  2  E.  &  B.  287,  7S 
ECL  287,  118  Reprint  775;  Bdger  v. 
Knapp,  6  M.  &  O.  763,  44  ECL  393. 
134  Reprint  763.    And  see  infra  t  328. 

sa.  Gray  v.  Bonnell,  19  OO.  A. 
243,   126    P  865. 

63.     Baker   v.    Crandall,    7   Mo.    A. 
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conduct  is  shown,  however,  etfeh  will  be  responsible 
to  third  persons  as  partner  or  principal  for  the 
acts,  representations,  and  contracts  of  the  others  in 
the  coarse  of  their  joint  undertaking." 

[i  289]    B.    Bights  and  Liabilities  of  Oorpora- 
tioa  in  u«neral'"— 1.    Oontracts — a.    Qtnatal  Bids. 


Since  the  promoters  of  a  corporation  are  not  in 
any  legal  sense  its  agents  before  it  comes  into  ex- 
istence,'" it  is  a  well  settled  rule  that  a  contract 
made  by  them,  even  though  it  may  be  made  for  and 
in  the  name  of  the  proposed  corporation,  is  not 
binding  on  the  coix'^'^&ti^"^  when  formed,"  unless  it 


S(4  raff  78  Mo.  BH.  47  AmR  126]: 
Hornblower  v.  Crandall,  7  Mo.  A.  220 
[aff  78  Mo.  681].  See  also  supra 
i  287. 

64.  Hornblower  ▼.Crandall,  7  Mo. 
A.  220  [air  78  Mo.  6811.  See  also 
supra  i   208;  Infra  t   809   et  seq. 

U.  oa  Inooxporatioii  of  partnar- 
lUpi  aaA  othat  aaaociatloM  see  infra 
I  MS  et  seq. 

BiCkts,  AmtlM,  and  llaWlltiM  as 
MtwMB  eorporatloa,  aad  proourtara 
Me  Infra  I  332  et  seq. 
56.  See  supra  I  284. 
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Ida. — Mantle  v.  Jack  Walte  Mln. 
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Cousley,  72  111.  631;  Stowe  v.  Fla^K, 
72  111.  897:  Rockford,  etc.,  R.  Co.  v. 
Sage.  65  III.  S28,  16  AmR  687;  Safety 
Deposit  L.  Ins.  Co.  v.  Smith,  65  111. 
309;  E:rd  V.  Illinois  Rapid  Transit 
Co..  206  111.  A.  351,  866  [quot  Cyc]; 
Merrick  v.  Consumers'  Heat,  etc.,  Co., 
Ill  III.  A.  163;  Tappan  v.  Rend,  6  HI. 
A  150. 

_Ind. — Cushion  Heel  Shoe  Co.  v. 
Bartt.  181  Ind.  167,  103  NB  1068,  60 
LRANS  »7»:  Smith  v.  Parker.  148 
Ind.  127,  46  NB  770;  Davis,  etc.. 
Bide.,  etc..  Co.  V.  Hillsboro  Creamery 
Co..  10  Ind.  A.  42,  37  NB  64». 

Iowa. — Carey  v.  Des  Moines  Co-op. 
Coal,  etc.,  Co..  81  Iowa  674.  47  NW 
•82;  Stevenson  v.  Dubuque  Level, 
etc..  Mln.   Co.,  84  Iowa  577. 

Kan. — Tryber  v.  Glrard  Creamery, 
«te.,  Co..  67  Kan.  489,  73  P  83. 
_  I'S. — 'Ei.  A.  Sammons  Co.  v.  People's 
Bank,  etc  Co.,  134  La.  718,  64  S  690; 
Bradshaw  v.  Knoll,  182  La.  829,  8S», 
61  S  839  [clt  Cycl;  Marchand'  v. 
Loan.  ete..  Assoc,  28  La.  Ann.  889; 
Ledoux  V.  City  Bank,  etc.,  Co..  x 
La.  A.  (Orleans)  20. 
/^  **^r"T''*t'*  V.  George  H.  Tuttle 
Co.  101  He.  287,  64  A  496,  8  AnnCas 

.  Md. — Franklin  F.  Ins.  Co.  v.  Hart, 
Jl  Md.   69. 

Mass. — WbltlUK  v.  Barton,  204 
Masa  169.  90  NB  628;  Konpel  v. 
Massachusetts   Brick   Co.,   192   Mass. 


223,  78  NE  128;  Holyoke  Envelope 
Co.  V.  U.  S.  Envelope  Co.,  182  Mass. 
171,  66  NB  64;  Abbott  v.  Hapgood, 
160  Mass.  248.  22  NB  907.  15  AmSR 
193,  6  LRA  586;  Penn  Match  Co.  v. 
Hapsood,  141  Mass.  146,  7  NB  22. 

Mich. — Wright  ▼.  St.  Louis  Sugar 
Co.,  146  Ml^.  666,  109  NW  1062; 
Stone  V.  Fox  Mach.  Co.,  146  Mich. 
^S9,  109  NW  659;  Carmody  v.  Powers, 
60  Mich.  26,  26  NW  801;  McLellan  v. 
Detroit  File  Works,  66  Mich.  679, 
23  NW  321. 

Minn. — De  La  Motte  y.  Northwest- 
ern Clearance  Co.,  126  Minn.  197,  201, 
148  NW  47  [clt  Cyc];  Bond  v.  Pike, 
101  Minn.  127,  129,  111  NW  916  Tcit 
Cyc];  Church  v.  Church  Cementico 
Co.,  76  Minn.  86,  77  NW  648;  Mc- 
Arthur  v.  Times  Printing  Co.,  48 
Minn.  819,  61  NW  216,  81  AmSR  653; 
Battelle  v.  Northwestern  Cement, 
etc..  Co.,  37  Minn.  89,  83  NW  827. 
__MIss. — Forest  Bank  v.  Orglll,  82 
Miss.   81.   34   S   326. 

Mo. — ^Taylor  v.  St  I^ouls  Nat  L. 
Ins.  Co.,  266  Mo.  288,  181  SW  8; 
State  v.  People'B  TJ.  S.  Bank,  197  Mo. 
674,  591,,  94  SW  963;  Hill  v.  Gould, 
129  Mo.  '106,  116,  80  SW  181;  Van 
Noy  v.  Central  Union  F.  Ins.  Co., 
168  Mo.  A.  287.  163  SW  1090:  Pitts 
V.  D.'  M.  Steele  Mercantile  Co..  76 
Mo.  A.  221;  Davis  v.  Maysvllle 
Creamery  Assoc,  63  Mo.  A.  477  (not 
bound  by  a  contract  creating  a  me- 
chanic's lien);  Joy  v.  Manlon,  28  Mo. 
A.  66  (not  bound  by  a  contract  made 
In  obtaining  a  subscription). 

Nebr. — Davis  v.  Ravenna  Creamery 
<3o.,  48  Nebr.  471.  67  NW  436:  Clarke 
V.  Omaha,  etc.,  R.  Co.,  6  Nebr.  814; 
Clarke  v.  Omaha,  etc,  R.  Co.,  4  Nebr. 
468.  > 

^  ^*y-T;P'"*°"  "^^  Bacon  Mill,  etc, 
Co.,    2   Nev.    267. 

N.    J. — Brautlgam   v.   Dean,   86   N. 

/i.^vS*'.'  S?,f  ^8°  f»ff  8«  N.  J.  L. 
676,  92  A  844];  Hudson  Milling  Co. 
v.  Hlgglns,  85  N.  J.  L.  268,  271,  88 
A  1079  [clt  Cyc];  Braddock  v.  Phila- 
delphia, etc.,  R.  Co.,  45  N.  J.  L.  863; 
Seacoast  R.  Co.  v.  Wood,  65  N.  J. 
Eq.  530,  66  A  337  [aff  78  N.  J.  Eq. 
298  mem,  81   A  1132  mem]. 

N.  M. — Morlarlty  v.  Meyer,  21  N. 
M.  621,  167  F  662,  LRA1916E  1166. 
„  N.  Y. — ^Munson  v.  Syracuse,  etc., 
R.  Co.,  103  N.  Y.  58,  8  NH  366; 
Morgan  v.  Bon  Bon  Co.,  166  App. 
Dlv.  89.  160  NYS  668;  Bond  v.  At- 
lantic Terra  Cotta  Co.,  137  Anp.  Dlv 
671,  122  NYS  425  [rev  66  Misc.  648. 
123  NYS  1086];  Martin  v.  Reming- 
ton-Martin Co.,  96  App.  Dlv.  18,  88 
NYS  573;  Central  Park  F.  Ins.  Co.  v. 
Callaghan,  41  Barb.  448;  Wilbur  v 
New  York  Electric  Constr.  Co..  68 
N.  Y.  Super.  6:<9;  Horowlti  v.  Broads 
Mfg.  Co.,  64  MIsc  669,  104  NYS  988; 
Thistle  V.  Jones,  46  Misc  216.  92 
NYS  113;  Burke  v.  Lincoln-Valen- 
tine Co.,  28  Misc.  202,  58  NYS 
1077,  1124;  Schmidt  v.  Nelke  Art 
Llth.  Co.,  16  Mlsc  300,  87  NYS 
1138  [rev  on  other  grounds  17  Misc. 
124,  39  NYS  363];  Bradley  Fertilizer 
<3o.  v.  South  Pub.  Co.,  4  Misc.  172,  28 
NYS  675  [rev  1  Misc.  612,  21  NYS 
472];  Nahoum  v.  N.  E.  Marcoglou  ft 
Co.,  Inc,  146  NYS  1062;  Oaks  v.  Cat- 
taraugus Water  Co.,  21  NYS  861 
[rev  on  other  grounds  143  N.  Y.  430, 
38  NE  461,  26  LRA  644]iHecla  Cons. 
Gold  Mln.  <3o.  V.  O'Neill,  19  NYS 
692jraff  67  Hun  662,  22  NYS  130,  23 
NYClvProc  143  (aff  148  N.  Y.  724 
mem.  42  NE  723  mem)];  Adams  v. 
Empire  Laundry  Co.,  4  NYS  738- 
Wentworth  v.  Northern  Producing 
Co.,  172  NYS  342;  Berrodge  v.  Aber- 
nethy.  24  NYWklyDlg  613. 

N.  D. — Cross  V.  Farmers'  El.  Co., 
31  N.  D.  116,  163  NW  279;  Mont- 
gomery V.  Whltbeck,  12  N.  D.  386,  96 
NW  827. 


Okl.— Fuller  v.  Stout,  166  P  898. 

Or. — Schreyer  v.  Turner  Flouring 
Mills  Co.,  29  Or.  1.  43  P  719. 

Pa. — Tift  V.  Quaker  City  Nat 
Bank,  141  Pa.  550.  21  A  660;  Fell  v. 
Schlleper,  21  Pa.  DIst  989. 

Philippine. — Germann  v.  Yangco,  5 
Philippine  717  (anonymous  mercan- 
tile partnership). 

R.  I. — Ireland  v.  Globe  Milling, 
etc,  Co.,  20  R.  I.  190,  38  A  116,  38 
LRA  ^99. 

Tenn. — ^Pittsburgh,  etc.  Copper 
Mln.  Co.  v.  Quintrell,  91  Tenn.  698, 
20  SW  248. 

Tex. — ^Weathersby  v.  Texas,  etc., 
Lumber  Co.,  180  SW  736  [rev  on 
other  grounds  (Civ.  A.)  146  SW  243]; 
Weatherford,  etc.,  R.  Co.  v.  Granger, 
86  Tex.  360,  24  SW  795.  40  AmSR 
887  [rev  (Civ.  A.)  23  SW  425]-  Com- 
monwealth Bonding,  etc..  Co.  v. 
Thurman,  (Civ.  A.)  176  SW  762,  763 
[clt  C^cJ;  Commonwealth  Bonding, 
etc.,  Co.  v.  Cator,  (Civ.  A.)  175  SW 
1074;  BxUne-Relmers  Co.  v.  Ins.  Co., 
(Civ.  A.)  171  SW  1061,  1063  fquot 
(jyc];  American  Home  L.  Ins.  Co.  v. 
Jenkins,  (Civ.  A.)  138  SW  424; 
Modern  Dairy,  etc.,  Co.  v.  Blancke, 
etc..  Supply  (:o..  (Civ.  A.)  116  SW 
153;  Oough  Mill,  etc,  Co.  v.  Looney, 
(Civ.  A.)  112  SW  782;  Jones  v. 
Smith    ((:iv.  A.)    87  SW  210. 

Utah. — Tanner  v.  SInaloa  Land. 
etc,  Co.,  43  Utah  14,  134  P  686,  689, 
AnnCasl916C  100  [quot  Cyc];  Long 
V.  Citizens'  Bank,  8  Utah  104,  29  P 
878. 

Vt. — Security  Co.  ▼.  Benninirton 
Monument  Assoc,  70  Vt  201,  40  A 
43. 

Wash. — Bash  v.  Culver  Gold  Mln. 
Co.,  7  Wash.  122,  34  P  462. 

Wis. — Bufflngton  v.  Bardon,  80 
Wis.   635,   60  NW  776. 

Eng. — Natal  Land,  etc,  <3o.,  Ltd. 
v.  Pauline  Collier,  etc..  Syndicate, 
Ltd.,  [1904]  A.  C.  120:  North  Sydney 
Inv.  Co.,  Ltd.  V.  Hlgglns,  [1899] 
A.  C.  263;  In  re  English,  etc.,  Prod- 
uce Co.,  Ltd.,  [1906]  2  Ch.  435,  4 
BRC  748;  Bagot  Pneumatic  Tyre  Co. 
V.  Clipper  .  Pneumatic  Tyre  Co., 
[1902]  1  Ch.  146;  Melhado  V.  Porto 
Alegre,  etc.,  R.  Co.,  L.  R.  9  C.  P. 
603;  Kelner  v.  Baxter.  L.  R.  2  C.  P. 
174;  Preston  v.  Liverpool,  etc.,  R. 
Co..  17  Beav.  114.  61  Reprint  975; 
Caledonian,  etc,  R.  Co.  v.  Helens- 
burgh, 2  Macq.  891. 

Can. — Clergue  v.  Humphrey,  31 
(Jan.  S.  C.  66   [aff  27  Out  A.  96!|. 

Man. — ^Van  Hummell  v.  Interna- 
tional Guarantee  Co.,  10  DomLR  306. 
23  Man.  103.  23  WestLR  248,  Ann 
Ca8l913E  1163;  Crane  v.  Lavole,  22 
Man.  330,  4  DomLR  176,  21  WestLR 
313  (promissory  note  signed  In  name 
of  proposed  oori>oratlon  by  persons 
purporting  to  be  president  and  man. 
ager). 

Ont. — Selkirk  v.  .  Windsor  Essex, 
etc.,  R.  Ck).,  20  Ont  L.  890,  16  OntWR 
87;  Garvin  v.  Edmondson,  14  OntWR 
435  [app  dism  15  OntWR  210]; 
Nelles  V.  Hesseltlme,  11  OntWR 
1062. 

Qua — Duquenne  ▼.  La  Compagnle 
Gen.  des  Bolasons  C^nadlennes,  31 
Que.  Super.  409. 

N.  W.  Terr. — Coit  v.  Dowling,  4 
Terr.   L.   464. 

"The  rule  Is  well  stated  in  Cook 
on  Stockholders,  (sec.  707)  where  It 
Is  said:  'Any  other  rule  would  be 
dangerous  In  the  extreme,  Inasmuch 
as  promoters  are  proverbially  pro- 
fuse in  their  promises,  and  If  the 
corporation  were  to  be  bound  by 
them  It  would  be  subject  to  many 
unknown,  unjust  and  heavy  obliga- 
tions. The  only  protection  of  the 
stockholders  and  of  the  subsequent 
creditors  against  such  a  result  lies 
In  the  rule  that  the  corporation  is 
not   bound    by    the   contracts   of   Its 
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is  made  so  by  the  charter  or  statute,**  or  unless  it 
is  expressly  or  impliedly  adopted  by  the  corpora- 
tion after  it  has  come  into  existence."'  And  a  for- 
tiori a  corporation  is  not  liable  on  a  contract  made 
with  its  promoters  individually."  Nor  can  a  cor- 
poration claim  the  benefit  of  or  enforce  a  contract 
made  by  its  promoters  before  it  acquired  corpo- 


rate existence,  even  though  n\ade  in  its  name  or  for 
its  benefit,  unless  it  has  in  some  way  effectively 
adopted  the  contract  as  its  own  since  it  acquired 
corporate  existence."  The  general  rule  applies  even 
when  the' promoters  become,  on  the  creation  of  the 
corporation,  its  only  stockholders,  dir^tors,  and 
officers." 


promoters.  The  rule  is  just  and 
should  not  be  weakened.'"  Park  v. 
Modern  Woodmen,  181  111.  214,  234, 
64  NB  932. 

[a]  Hor  kave  Xtt»  eorporators 
power  to  htad  the  ootporaitlon  by 
their  contracts  unless  thereto  au- 
thorized by  the  charter  or  the  gov- 
erning statute.  Summerlin  v.  Front- 
erlza  Silver  MIn.,  etc.,  Co..  41  Fad. 
24S:  Meinhard  v.  Bedlnefleld  Mercan- 
tile Co.,  4  Ga.  A.  176,  61  SE  34; 
Gent  V.  Manufacturers',  etc.,  Ins.  Co., 
107  111.  652  [aff  13  111.  A.  308];  Jos- 
lin  V.  Stokes,  38  N.  J.  Eo.  31;  Mun- 
son  V.  Syracuse,  etc.,  R.  Co.,  103  N. 
Y.   58.  8   NE   365. 

[b]  The  ml*  npUas  In  •anltr  as 
well  as  at  law.  Cow  v.  Connecticut, 
etc..  R.  Co.,  45  N.  H.  870;  In  re  North- 
umberland Ave.  Hotel  Co.,  S3  Ch.  D. 
16,  2  ERO  861;  In  re  Empress  Engi- 
neering Co.,  16  Ch.  D.  126,  1  ERC 
699. 

[c]  Oertlfloat*  of  dapoalt.— A  bank 
is  not  liable,  even  to  an  Innocent 
holder  for  value,  on  a  certificate  of 
deposit  Issued  before  Its  organiza- 
tion or  incorporation  and  signed,  as 
cashier,  by  the  person  who  after- 
ward ttecame  such,  there  being 
nothing  to  show  that  the  bank  ever 
received  any  consideration  therefor. 
Long  V.  Citizens'  Bank.  8  Utah  104, 
29  P  878. 

[d]  Oontraots  betwaen  pvomotM* 
not  binding  on  corporatfon  when 
formed.  Miser  Gold  Mln.,  etc.,  Co. 
V.  Moody,  37  Colo.  810,  86  P  336; 
Morgan  v.  Bon  Bon  Co.,  166  App. 
Div.  89,  160  NTS  668;  Martin  v. 
Remington-Martin  Co.,  95  App.  Div. 
18,  88  NTS  573;  Dillon  v.  Commer- 
cial Cable  Co.,  87  Hun  444,  34  NTS 
370;  and  other  cases  supra  this  note. 

[e]  MJuaiMiioaM  of  cozpozat*  lla>- 
lldlilT,  made  prior  to  the  completion 
of  the  incorporation,  are  not  binding 
on  the  company.  Nahoum  v.  N.  E. 
Marcoglou  &  Co.,  Inc.,  146  NTS  1063; 
HcCoUum  v.  Purssell.  1  NTS  438. 
See  also  Infra  t  801. 

[f:i  AKTCMBMita  as  to  stodk^xCl) 
An  agreement  among  persons  owning 
a  mine,  and  who  expect  to  incor- 
porate, but  have  not  done  so,  that 
a  person  Is  entitled  to  two  thousand 
five  hundred  shares  of  the  stock  of 
the  company,  is  not  the  agreement  of 
the  corporation.  Morrison  v.  Gold 
Mountain  Gold  Mln.  Co.,  62  Cal.  806. 
(2)  And  if  the.  owners  of  a,  mining 
claim  agree  to  incorporate  and  to 
take  stock  in  the  corporation  In  pro- 
portion to  the  Interest  of  each  In  the 
mine,  and  before  the  corporation 
has  been  created  one  transfers  to  a 
third  person  shares  of  stock  to  be 
issued  as  soon  as  the  corporation  Is 
In  existence,  and  gives  him  a  certifi- 
cate to  that  effect,  the  corporation 
is  not  bound  by  the  transfer  or  oer- 
tiflcate,  and  is  not  obliged  to  issue 
the  stock  to  such  third  person. 
Hawkins  v.  Mansfield  Gold  Mln.  Co., 
62  Cal.  613.  (3)  So  where  the  pro- 
moters of  a  corporation,  who  after- 
ward became  its  officers,  agreed  that 
the  corporate  stock  issued  to  them 
should  be  deposited  with  one  of 
their  number  to  secure  advances,  and 
that  after  advances  were  paid  there 
should  be  issued  to  plaintiff  twenty- 
five  shares  of  stock  in  payment  of 
amounts  to  become  due  from  the 
company  for  services  to  be  rendered 
to  the  company,  it  was  held  that  the 
agreement  was  solely  one  of  the  pro- 
moters, and  not  binding  on  the  cor- 
poration when  formed.  Morgan  v. 
Bon  Bon  Co.,  166  App.  Div.  89,  150 
NYS  668.  (4)  An  agreement  between 
persons  contemplating  the  formation 


of  a  corporation,  that  no  more  than 
a  limited  number  of  shares  of  stock 
shall  be  issued  to  any  one  stock- 
holder, although  binding  on  the  par- 
ties to  the  agreement.  Is  not  binding 
on  the  corporation.  Hladovec  v. 
Paul,  222  111.  264,  78  NE  619  [aft  124 
111.  A.  5891.  (6)  For  other  agree- 
ments as  to  stock  in  the  proposed 
corporation  which  have  been  held  not 
binding  on  the  corporation  when 
formed  see  Dickinson  v.  Matheson 
Motor  Car  Co..  161  Fed.  874  [aff  171 
Fed.  646,  97  CCA  29];  Peek  v.  Stein- 
berg, 163  Cal.  127,  124  P  834;  Carey 
V.  Des  Moines  Co-op.  Coal,  etc:,  Co., 
81  Iowa  674,  47  NW  882:  Carmody  v. 
Powers,  60  Mich.  26,  26  NW  801: 
Martin  v.  Remington -Martin  Co.,  95 
App.  Div.  18,   88  ?rTS  578. 

[g]  An  aetJoa  for  na*  uid  oeoiipa- 
tlon.  will  not  U«  against  a  corpora- 
tion for  its  occupancy  of  premises 
under  a  lease  made  by  Its  agents  be- 
fore its  formation,  on  which  lease 
the  agents  are  personally  liable. 
Thistle  V.  Jones,  45  Misc.  216,  92 
NTS  113. 

rh]  Agt««maat  *m  to  looatlon  of 
VtinmgtX  oBbam. — ^A  benefit  society  or 
other  corporation  is  not  liable.  In  the 
absence  of  ratification,  on  a  contract 
made  by  Its  promoters  before  its  in. 
corporation  as  to  the  location  of  the 
principal  office.  Park  v.  Modem 
Woodmen,   181  111.   214,  64  NE  932., 

[1]  saleottOB  of  oozporata  eflleani 
is  not  a  matter  within  the  power  of 
the  promoters.  Rideout  v.  National 
Homestead  Assoa,  14  Cal.  A.  849,  112 
P  192. 

Jiil  Injtinetlon  ag«lBat  violation 
of  ooatraot.— This  principle  applies 
where  an  injunction  is  sought 
against  a  corporation  to  restrain  Its 
Violation  of  a  contract  entered  Into 
before  incorporation  by  Its  principal 
corporators  and  stockholders  indi- 
vidually, where  it  is  not  averred  or 
shown  that  the  corporation  was  or- 
ganized fraudulently  and  as  a  device 
to  evade  the  personal  obligation  of 
the  contractors.  Moore,  etc..  Hard- 
ware Co.  v.  Towers  Hardware  Co., 
87   Ala.   306,   6  8  41,   13  AmSR  23. 

[k]  Vo  ]t»1)dUt7  for  money  paid 
promotenk— A  corporation  Is  not 
liable  to  a  subscriber  for  money  paid 
to  promoters  In  consideration  of 
their  agreement  to  organize  the  cor- 
poration free  of  expense  to  stock- 
holders. Commonwealth  Bonding, 
etc.,  Ins.  Co.  v.  Cator,  (Tex.  Civ.  A.) 
176  SW  1074.  See  also  Ins.  Co.  v. 
Thurman,  (Tex.  Civ.  A.)  176  SW  762. 

Action  on  ohoses  In  action  Asidgned 
to  promoters  indlvldaaUy  'see  infra 
I  308. 

UaMllty  for  debt*  or  eontntets  of 
preoedlnf  partasnlilp  see  infra  J 
868. 

Proper^  rights  under  convsyancas, 
■alas,  and  leases  see  Infra  {  303  et 
seq. 

B8.  Hawkeye  Gold  Dredging  Co. 
V.  Iowa  Falls  State  Bank,  167  Fed. 
268  [rev  on  other  grounds  177  Fed. 
164,  100  CCA  626]  (a  Canadian  cor- 
poration); Gent  /  v.  Manufacturers, 
etc.,  Mut.  Ins.  Co.,  107  111.  652; 
Weathersby  v.  Texas,  etc..  Lumber 
Co.,  (Civ.  A.)  146  SW  243  [rev  on 
other  grounds  180  SW  736]. 

69.     See  infra  {   290  et  seq. 

60.  Russell  V.  Broadus  Cotton 
Mills,   (Ala.)  39  S  712. 

61.  Ga. — ^Florida  Coca  Cola  Bot- 
tling Co.  V.  Ricker,  136  Ga.  411,  71 
SE  734. 

Ind. — Smith  v.  Parker,  148  Ind. 
127,  45  NE  770. 

Mass. — Whiting     v.      Barton,      204 


Mass.  169,  90  NE  528;  Abbott  v.  Hap- 
good.  160  Mass.  248,  22  NE  907,  15 
AmSR  198,  6  LRA  586;  Penn  Match 
Co.  V.  Hapgood.  141  Mass.  145,  7  NE 
22 

N.  T. — Flanagan  v.  loron,  $4  Misc. 
372,    105   NTS   1049. 

R.  I. — Ireland  v.  Globe  Milling, 
etc..  Co.,  80  R.  I.  190,  38  A  116.  38 
L.RA  299. 

■Va. — Newberry  Land  Co.  v.  New- 
berry, 95  Va.  Ill,  27  SE  897. 

W.  'Va. — Swarthmore  Lumber  Co. 
V.  Parks,  72  W.  Va.  826,  79  SE  728. 

[a]  ««o  n«ht%  legal  or  aQtUtnUa, 
arise  In  favor  of  a  corporation  In  re- 

Xct  of  transactions,  whether  com- 
te  or  Inchoate,  merely  because  en- 
tered Into  in  contemplation  of  the 
creation  of  such  corporation." 
Plaquemines  Tropical  Fruft  C^.  ▼. 
Buck,  62  N.  J.  Eq.  219,  280.  27  A 
1094. 

[b]  Action  by  eorpomtion  for 
money  paid  by  pnmotars. — ^Wbere 
persons  contract  for  the  purchase  of 
an  Interest  in  land,  and  make  pay- 
ment thereon,  a  corporation  which 
buys  their  interest  in  the  land  can- 
not sue  their  vendor  to  recover  the 
money  which  they  paid  him,  although 
the  consideration  for  which  It  was 
paid  failed,  they  not  having  tiougrht 
the  land  for  the  benefit  of  the  cor- 

K oration,  but  for  themselves,  and  not 
avlng  -assigned  to  It  their  contract 
or  right  of  action  against  their 
vendor,  but  having  sold  the  land  to 
it  for  three  times  the  price  which 
they  contracted  to  pay  for  it;  and  It 
Is  immaterial  that  they  had  an  un- 
derstanding among  themselves  at  the 
time  that  they  paid  the  money  that, 
when  the  corporation,  which  -was 
then  merely  contemplated,  should  be 
organised,  they  would  accept  Its 
stock  for  the  money  .so  paid,  no  stock 
having  been  Issued  to  them  in  adop- 
tion-and  ratification  of  such  under- 
standing, nor  any  agreement  on  the 
part  of  the  corporation  so  to  do 
having  been  shown.  NAwberry  L.and 
Co.  v.  Newberry,  96  Va.  Ill,  27  SB 
897. 

[c]  Action  against  scant  of  .yro- 
motar<— A  corporation  does  not  suc- 
ceed to  the  right  of  action  of  one  of 
its  promoters  against  his  agent  for 
breach  of  the  contract  of  agency,  B.n- 
tedatlng  the  existence  of  the  corpo- 
ration and  complete  in  all  respects 
before  the  date  of  its  organisation, 
in  the  absence  of  an  express  assie-n- 
ment  thereof.  Swarthmore  Lumber 
Co.  V.  Parks,  78  W.  Va.  626,  79  SB 
728 

[d]  Agraament  as  to  division  o€ 
stock. — 'Where  a  corporation  was  or- 
ganized by  the  owners  of  the  assets 
of  a  brewing  company,  under  an 
agreement  to  transfer  the  assets  to 
such  corporation  in  payment  of  .Its 
stock  and  bonds,  to  be  distributed 
among  the  holders  of  the  assets  pro 
rata,  a  part  thereof  to  be  transferred 
to  the  corporation  to  be  sold  for  the 
purposes  of  raising  money  to  carry- 
on  the  business,  and  an  excessive 
amount  of  the  stock  and  bonds  -was 
issued  to  several  parties  in  violation 
of  .the  agreement,  and  none  -was 
transferred  to  the  oorppratiOn,  the 
corporation  could  not  maintain  an 
action  against  those  reoelving  an  ex- 
cess of  the  stock  and  bonda,  the 
right  of  action  being  In  the  other 
parties  to  the  agreement.  Flanairan 
V.  Lyon,  54  Misc.  872,  105  NTS  104  9. 

ea.  Battelle  v.  Northwestern  Ce- 
ment, etc.,  Co..  87  Minn.  89.  S3  ICW 
827.  And  see  Ruby  Cb\tt  Mln..  etc.. 
Co.  V.  Ourley,  17  Colo.  199.  29  P  668. 


For  later  osaas,  davalopments  and  Uungas  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  290]  b.  Adoption  or  Batifleatioii  of  Oontraets 
of  Fromoten — (1)  In  CkneraL  By  the  great  weight 
of  aathority  a  contract  made  by  the  promoters  of  a 
corporatioii  before  it  was  formed  becomes  the  con- 
tract of  the  corporation,  so  that  it  is  both  entitled 


to  the  benefit  thereof  and  liable  thereon,  if  it  ex- 
pressly-or  impliedly  ratifies  and  adopts  the  same  as 
its  own  or,  in  most  jurisdictions,  ratifies  it,  after 
it  comes  into  ezis.tence,'^  provided  it  is  a  contract 
which  the  corporation  has  the  power  under  its  char- 


631  U.  8.— Whitney  v.  "Wyman,  10] 
U.  S.  392,  25  L..  e4.  1050;  In  re  Lance 
Lumber  Co.,  237  Fed.  867,  160  CCA 
171  [aff  224  Fed.  698];  In  re  Ballou, 
:iS  Fed.  810;  In  re  Quality  Shoe 
Shop,  212  Fed.  321;  In  re  A.  6. 
Crosby  Co.,  199  Fed.  344;  Common- 
wealth 8S.  Co.  V.  American  Ship- 
bnlldlnir  Co.,  197  Fed.  797  [mod  on 
other  erounds  216  Fed.  296,  131  CCA 
598];  Kline  v.  Royal  Ins.  Co.,  192 
Fed.  378  [rev  on  other  grounds  198 
Fed.  4(8,  117  CCA  228];  Patterson  v. 
Robinson,  169  Fed.  303  [rev  on  other 
p-ounda  ISO  Fed.  668,  103  CCA  634]; 
Hawkcye  Gold  Dredging  Co.  v.  Iowa 
Falls  State  Bank,  157  Fed.  253  [rev 
on  other  grounds  177  Fed.  164,  100 
CCA  626];  Cook  v.  Sterling  Electric 
Co.,  160  Fed.  766.  80  CCA  502  [aff 
lis  Fed.  451:  North  American  Loan, 
etc..  Co.  V.  Colonial,  etc.,  Mortg.  Co., 
S3  Fed.  798,  28  CCA  88  [mod  76  Fed. 
S231:  Brldsreport  Electric,  etc..  Co.  v. 
Meader,  72  Fed.  116,  18  CCA  451; 
Wiley  V.  Towanda,  26  Fed.  594. 

Ala. — Davis  v.  Montgomery  F^ir- 
nace.  etc.,  Co.,  8  S  496. 

Ark. — Bloom  v.  Rome  Ins.  Agency, 
91  Ark.  S67,  875,  121  SW  293  [Cll 
Cjc];  Carter  v.  Oray,  79  Ark.  273,  96 
SW  377;  Little  Rock,  etc.,  R.  Co.  V. 
Perry,  37  Ark.  164. 

Cal. — Jones  v.  Allert.  161  Cal.  284, 
118  P  794;  Scadden  Flat  Oold-MIn. 
Co.  V.  Scadden,  121  Cal.  83,  53  P 
440;  San  Joaquin  Land,  etc.,  Co.  v. 
West,  94  Cal.  399,  29  P  785;  Harris 
T.  San  Francisco  Sugar  Refining  Co., 
41  Cal.  393;  Chater  v.  San  B*rancl8co 
Sngar  Refining  Co.,  19  Cal.  219 
(agreement  that  corporator  should 
«ct  as  superintendent  and  receive 
certain  stock);  Turner  v.  Fidelity 
Loan  Concern,  2  Cal.  A.  122,  83  P 
t2.  70. 

Colo. — ^Expansion  Oold  Mln.,  etc., 
Co.  V.  Campbell,  62  Colo.  410,  163  P 
9«8;  Possetl  v.  Smith,  38  Colo. 
127.  88  P  1064;  Freeman  Impr.  Co. 
V.  Osbom.  14  Colo.  A.  488,  60  P  730; 
Arapahoe  Inv.  Co.  v.  Piatt,  5  Colo. 
A.  516,  39  P  584:  Colorado  Land,  etc., 
Co.  v.  Adams,  6  Colo.  A.  190,  37  P 
39. 

Conn. — Stanton  v.  New  York,  etc., 
R.  Co.,  69  Conn.  272,  22  A  860,  21 
AmSR  110:  New  York,  etc^  R.  Co.  v. 
Ketchum,  27  Conn.  170;  Waterman's 
App.,  26  Conn.   96. 

Ga. — Norcross  Butter,  etc,  Mfg. 
Co.  V.  Summeroyr,  114  Ga,  156,  39 
•SE  870;  Chicago  Bldg.,  etc,  Co.  v. 
Talboton  Creamery,  etc.,  Co.,  106  Ga. 
34.  31  SF  809;  McRee  v.  Quitman 
Oil  Co.,   16   Ga.  A.   12.   84   SE  487. 

Hawaii. — Marconi's  Wireless  Tel. 
Co.  V.  Cross,   16  Hawaii   390. 

Ida — Commercial  Trust  Co.  v.  Ida- 
ho Brick  Co.,  25  Ida.  755,  139  P  1004; 
Henry  Gold  Mln.  Co.  v.  Henry.  25 
Ida:  333,  137  P  523;  Mantle  v.  Jack 
Waite  Min.  Co.,  24  Ida  613.  135  P 
SS4.  136  P  1180. 

III. — Streator  Independent  Tel.  Co. 
T.  Continental  Tel.  Constr.  Co.,  217 
III  677,  75  NE  646  [aff  118  111.  A. 
14);  Relchwald  v.  Commercial  Hotel 
Co..  106  111.  439;  Wood  v.  Whelan,  93 
111.  153;  Western  Screw,  etc.,  Co.  v. 
Cousley,  72  HI.  631;  Kockford,  etc., 
R.  Co.  V.  Sage,  66  lU.  328.  16  AmR 
587;  Saltonstall  v.  Mead,  191  111.  A. 
173;  Norris  v.  Hess  Bright  Co.,  185 
111.  A.  262;  McCally  v.  Blue  Ribbon 
Gum  Co.,  173  111.  A.  66. 
_lnd.— Cushion  Heel  Shoe  Co.  v. 
Hartt.  181  Ind.  167,  103  NE  1063.  60 
LRANS  979;  Smith  v.  Parker,  148 
Ind.  127,  45  NE  770;  Bruner  v. 
Brown,  139  Ind.  600,  38  NE  318; 
Davis,  etc.,  Bldg.,  etc„  Co.  v.  Hllls- 
boro  Creamery  Co.,  10  Ind.  A.  42,  37 
NE  549. 

Iowa. — Bobzin  v.  Gould  Balance 
Valve  Co.,  140  lowft  744,  750,  118 
NW  40  [dt  CycJ;  Lewis  Cook  Mfg. 


Co.  T.  Randall,  62  Iowa  244,  17  NW 
607;  Stevenson  v.  Dubuque  Level, 
etc.,  Mln.  Co.,'  34  Iowa  677;  Dubuque 
Female  College  v.  Dubuque  Dist. 
Tp.,  13  Iowa  556. 

Kan. — Empire  Diet.  Blleotrle  Co.  v. 
Eureka  Mln.  Co.,  91  Kan.  116,  136  P 
924;  Davis  v.  Dexter  Butter,  etc., 
Co..   52  Kan.  698,  36  F  776. 

Ky.t— Farmers'  Bank  v.  Smith,  105 
Ky.  816,  49  SW  810,  20  KyL  1637,  88 
An»SR  341;  Frankfort,  etc..  Tump. 
Co.  v.  Churchill,  6  T.  B.  Mon.  427, 
17  AmD  159;  Anderson  v.  West  Ken- 
tucky  College,    10   KyL   726. 

Me.— Belfast  v.  Belfast  Water  Co., 
116  Me.  234,  98  A  738;  Robblns  v. 
Bangor  R.,  etc.,  Co.,  100  Me.  496,  5t)l, 
62  A  136,   1   LRANS   963    [clt  Cyc]. 

Md. — Maryland  Apartment  House 
Co.  /v.  Glenn,  108  Md.  377,  70  A  216; 
Grape  Sugar,  etc.,  Mfg.  Co.  v.  Small, 
40   Md.    395. 

Mass. — Forbes  v.  Thorpe,  209  Mass. 
670,  96  NE  966;  Holyoke  Elnvelope 
Co.  V.  U.  S.  Envelope  Co.,  182  Mass. 
171,   66  NE  64. 

Mich. — Klmmerle  v.  Dowaglac  Gas 
Co.,  169  Mich.  34.  123  NW  565;  Es- 
per  V.  Miller,  131  Mich.  334.  91  NW 
613. 

Minn. — De  La  Motte  v.  North- 
western Clearance  Co.,  126  Mkm. 
197,  201,  148  NW  47  [clt  Cyc];  Bond 
V.  Pike.  101  Minn.  127,  129,  111  NW 
916  [clt  Cyc];  Wasser  v.  Western 
Land  Securities  Co.,  97  Minn.  460, 
107  NW  160;  McArthur  v.  Times 
Printing  Co.,  48  Minn.  319,  51  NW 
216.  31  AmSR  663;  Battelle  v.  North- 
western Cement,  etc..  Co.,  37  Minn. 
89,  33  NW  327. 

Miss. — MulverhiU  v.  Vloksburg  R., 
etc,  Co.,  88  Miss.  689,  40  S  647; 
Johnston  v.  Oumbel,   19   S  100. 

Mo. — State  V.  People's  U.  S.  Bank, 
197  Mo.  574,  691,  94  NW  963;  Queen 
City  Furniture,  etc.,  Co:  v.  Craw- 
ford, 127  Mo.  356,  30  SW  163;  Royal 
Casualty  Co.  v.  Puller,  194  Mo.  A. 
588,  186  SW  1099;  Quinn  v.  American 
Bankers'  Assur.  Co.,  183  Mo.  A.  8, 
165  SW  823;  Van  Noy  v.  Central 
Union  F.  Ins.  Co.,  168  Mo.  A.  287, 
168  SW  1090;  Brown  Contracting 
Co.    V.    Barabrich    Bros.    Constr.    Co., 

150  Mo.  A.  506,  131  SW  134;  Pitman 
V.  Chicago-Joplin  Lead,  etc.,  Co.,  113 
Mo.  A.  Il3,  87  SW  10;  Henderson 
Woolen  Mills  v.  Edwards,  84  Mo.  A. 
448;  Pitts  V.  D.  M.  Steele  Mercantile 
Co.,  76  Mo.  A.  221;  Joy  v.  Manion, 
28  Mo.  A.  55. 

Nrfbr.— Paxton  Cattle  Co.  v.  Ara- 
pahoe First  Nat.  Bank,  21  Nebr.  621, 
33  NW  271,   69  AmR  862. 

Nev. — Alexander  v.  Winters,  23 
Ncv.  476,  49  P  116,  24  Nev.  143,  60 
P  798:  Paxton  v.  Bacon  Mill,  etc., 
Co.,  2  Nev.  267. 

N.  H. — Low  V.  Connecticut,  etc., 
R.  Co.,  46   N.   H.  370. 

N.  J. — Brauttgam  v.  Dean.  85  N.  J. 
L.  549.  89'  A  760  [aff  86  N.  J.  L.  676, 
92  A  S44]-  Seacoast  R.Co.  v.  Wood, 
66  N.  J.  Eq,  630,  66  A  837  [aff  78 
N.  J.  Eq.  298  mem,  81  A  1132  mem]. 

N.  M. — Moriarity  v.  Meyer,  21  N. 
M.  621,  167  P  662,  LRA1916E  1165. 

N.  Y. — Wintner  v.  Rosemont 
Realty  Co.,  101  App.  DIv.  90,  91  NY3 
452;  Galdieri  v.  Arthur  Waist  Co., 
98  Mlsc  612,  163  NYS  154;  Sey- 
mour V.  Spring  Forest  Cemetery 
Assoc,  144  N.  Y.  333,  39  NE  366, 
26  LRA  859;  Rogers  v.  New  York, 
etc.  Land  Co.,  134  N.  Y.  197, 
32  NE  27;  Bommer  v.  American 
Spiral  Spring  Butt  Hinge  Mfg.  Co., 
81  N.  Y.  468;  Legrand  v.  Manhattan 
Mercantile  Assoc,  80  N.  Y.  638;  San- 
ders  v.    Barnaby,    166   App.    DIv.    274, 

151  NYS  680;  Bond  v.  Atlantic  Terra 
Cotta  Co.,  137  App.  Dlv.  671,  122 
NYS  425;  Quee  Drug  Co.  v.  Plaut,  56 
App.  Dlv.  87,  67  NYS  10;  Meslnger 
V.    Mesinger   Bicycle   Saddle    Co.,    44 


App.  Dlv."  26,  60  NYS  431;  Davis 
Provision  Co.  v.  Fowler  Bros.,  20 
App.  Dlv.  626,  47  NYS  206  [aff  168 
N.  Y.  ,580  mem,  67  NE  1108  meml; 
Burden  v.  Burden,  8  App.  Dlv.  160, 
40  NYS  499  [aff  169  N.  Y.  287,  64 
NE  17];  Halt  v.  Herter  Bros.,  90 
Hun  280.  35  NYS  769  [aff  157  N.  Y. 
694  mem,  61  NE  1091  mem];  Dillon 
V.  Commercial  Cable  Co.,  87  Hun 
444,  34  NYS  370;  Hall  V.  Herter 
Bros.,  83  Hun  19,  31  NYS  692;  Van 
Schalck  V.  Third  Ave.  R.  Co..  49 
Barb.  409;  Bell  v.  Shibley,  S3  Barb. 
610;  Thtatle  v.  Jones,  46  Misc.  215, 
92  NYS  113;  Burke  v.  Lincoln-Valen- 
tine Co.,  28  Misc.  202,  58  NYS  1077, 
1124;  Davis  v.  Valley  Electric  Light 
Co.,  61  NYS  680;  drier  v.  Haiard, 
13  NYS  683  [aff  14  NYS  7851;  Mo- 
Callum  V.  Purssell  Mfg.  Co.,  1  NYS 
428;  Van  Vlieden  v.  Welles,  6  Johns. 
86. 

Oh. — City  Bldg.  Assoc,  v.  Zahner, 
6  Oh.  Dec  (Reprint)  1068,  10  Cino 
LBul  181. 

Or. — Schreyer  v.  Turner  Flourlntr 
Mills  Co.,  29  Or.  1,  48  P  719. 

Pa.— Girard  v.  Case  Bros.  Cutlery 
Co.,  225  Pa.  327,  74  A  201;  Pitts- 
burgh Cent.  Trust  Co.  v.  Lappe,  216 
Pa.  549,  65  A  1111;  Bell's  Gap  R.  Co. 
v.  Christy,  79  Pa.  64,  21  AmR  89; 
Catawlssa  R.  Ca  v.  Titus,  49  Pa. 
277;  Lexow  v.  Pennsylvania  Dia- 
mond Drill  Co.,  6  Pa.  Dlst.  491; 
TIfft  V.  Quaker  City  Nat.  Bank,  8 
Pa.  Co.  606  [aff  141  Pa.  550,  21  A 
660];  Columbus  Ins.  Bank  v.  U.  S. 
Bank,  7  Legint  129;  Titus  v.  Cata- 
wlssa R.  Co.,  5  Phila.  172. 

Porto  Rico. — Crane  v.  Bennett,  4 
Porto  Rico   Fed.    72. 

R.  I. — ^Ireland  y.  Globe  Milling, 
etc,  Co.,  20  R.  I.  190,  38  A  116,  38 
LRA   299. 

S.  D. — Chase  V.  Redfleld  Creamery 
Co.,  12  S.  D.  529,  81  NW  951;  Kaep- 
pler  V.  Redfleld  Creamery  Co.,  12  S. 
D.  483,  81  NW  907;  Huron  Printing, 
etc,  Co.  V.  KIttleson,  4  S.  D.  520,  67 
NTV    233 

Tenn. — Pittsburg,  etc.  Copper  Mln. 
Co.  V.  Quintrell,  91  Tenn.  693,  20  SW 
248;  Stewart  v.  Norman,  (Ch.  AJ  39 
SW  758;  Pearsall  v.  Tennessee  Cent. 
R.  Co.,  2  Tenn.  Ch.  A.   682. 

Tex. — Weathersby  v.  Texas,  etc. 
Lumber  Co.,  180  SW  735  [rev  on 
other  grounds  (Civ.  A.)  146  SW 
243];  Weatherford,  etc.,  R.  Co.  v. 
Granger,  86  Tex.  860,  24  SW  795,  40 
AmSR  837  [rev  (Civ.  A.)  23  SW 
426];  Commonwealth  Bonding,  etc, 
Co.  V.  Curry,  (Civ.  A.)  183  SW  1; 
ExUne-Relmers  Co.  v.  Ins.  <3o.,  (Civ. 
A.)  171  SW  1061,  1063  [quot  CycJ; 
American  Home  L.  Ins.  Co.  v.  Cam- 
pers, (Civ.  A.)  159  SW  79;  Bradshaw 
v.  Jones,  (Civ.  A.)  152  SW  695;  Lan- 
caster Gin,  etc.,  Co.  v.  Murray  Gin- 
ning System  Co.,  19  Tex.  CHv.  A.  110, 
47  SW  387;  Ennls  Ootton-Oll  Co.  v. 
Burks.   (Civ.  A.)   39  SW  966. 

Utah. — Tanner  v.  Stnaloa  Land, 
etc.,  Co.,  43  Utah  14,  134  P  586,  589, 
AnnCasl916C  100  [quot  Cyc];  Wall 
V.  Niagara  Mln.,  etc.  Co..  20  Utah 
474,  59  P  399. 

Wash. — Balfour  v.  Breslauer.  90 
Wash.  441.  158  P  398;  Bane  v.  Dow. 
80  Wash.  631,  142  P  23;  Stllwell  y. 
Spokane  Alarm  Co.,  66  Wash.  708, 
120  P  86;  Chllcott  v.  Washington 
State  Colonization  Co.,  46  Wash.  148, 

88  P  113. 

W.  Va. — Chesapeake,  etc  R.  Co.  v. 
Deepwater  R.  Co.,  67  W.  Va.  641,  60 
SE  890;  Richardson  v.  Graliam,  46 
W.  Va.   134,   SO   SE  92. 

Wis. — Pratt  V.  Oshkosh  Match  Co., 

89  Wis.  406.  62  NW  84;  Buffington  v. 
Bardon,  80  Wis.    635.   60  NW  776. 

Wyo. — Durlacher  v.  Frazer,  8  Wyo. 
68.   55  P  306.  80  AmSR  918. 

Eng. — Touche  v.  Metropolitan  R. 
Warenouslng   Co.,   L.    R.    6   Ch.    671; 
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ter  to  make.** 

[$  291]  (2)  Wl>at  OontnustB  Hay  Be  Adopted  or 
Batiiled.  The  right  of  the  corporate  agents  to  adopt 
an  agreement  originally  made  by.  promoters  depends 
upon  the  purpose  of  the  corporation  and  the  nature 


of  the  agreement.**  As  a  rule  the  agreement  most 
be  one  which  the  corporation  itself  could  make  and 
one  which  the  agents  of  the  company  have  express 
or  implied  authority  to  nu^e,  and  must  not  be  ultra 
vires  or  ill^al;**  but  this  rule  is  subject  of  course 


Howard  v.  Patent  Ivory  Mfer.  Co., 
38  Cb.  D.  156;  Lydney,  etc..  Iron  Ore 
Co.  V.  Bird,  33  Ch.  D.  86;  Mason  v. 
Harris,  11  Ch.  D.  97;  Splller  v.  Paris 
Skatlne  Rink  Co.,  7  Ch.  D.  868;  Al- 
bion Steel,  etc.,  Oo.  v.  Martin,  1  Ch. 
D.  680:  Scott  y.  Bbury,  L.  R.  2  C.  P. 
866;  Williams  v.  St.  George's  Har- 
bour Co..  2  De  a.  &  J.  547,  59  EingCh 
481,  44  Reprint  1102;  Browning  v. 
Great  Cent.  Mln.  Co..  Ltd.,  6  H.  &  N. 
Ki,  157  Reprint  1428;  Caledonian, 
etc.,  R.  Co.  T.  Helensburrti,  2  Maca. 
391;  E!dwards  T.  Orand  junction  R. 
Co..  1  Myl.  &  C.  660,  18  BngCb  660, 
40  Reprint  625. 

Man. — Van  Hummell  ▼.  Interna- 
tional Guarantee  Co.,  23  Man.  108, 
10  DomLrR  806,  23  WestLR  248,  Ann 
Casl913E   1163. 

Ont. — Nelles  t.  Hasseltlne,  2  Ont 
"WN  643,  18  OntWR  196. 

[a]  Tiaw  that  ooxporatlon.  oannot 
baoom*  party  to  oontraot  by  adop- 
tloBa^d)  In  some  cases  the  view 
bas  been  taken  that.  If  a  contract  Is 
made  in  the  name  and  for  the  benefit 
of  a  projected  corporation  by  Its  pro- 
moters, the  corporation  cannot  be- 
come a  party  to  the  contract  after 
organization,  even  by  ratification  or 
adoption  of  It.  Koppel  v.  Massa- 
chusetts Brick  Co.,  192  Mass.  223,  78 
NB  128;  Holyoke  Envelope  Co.  V,  U. 
S.  Envelope  Co.,  182  Mass.  171,  65 
NE  64;  Abbott  v.  Hapgood,  160  Mass. 
248,  22  NB  907,  15  AmSR  193,  6  LRA 
686;  Natal  L«.nd,  etc.,  Co.,  Ltd.  v. 
Pauline  Colliery,  etc..  Syndicate,  Ltd., 
[19041  A.  C.  120;  North  Sydney  Inv. 
Co.,  Ltd.  v.  Hlgglns,  [1899]  A.  C. 
263;  In  re  Johannesburg  Hotel  Co., 
ri891]  1  Ch.  119;  In  re  Northumber- 
land Ave.  Hotel  Co.,  33  Ch.  D.  16,  2 
ERC  861;  In  re  Empress  Engineer- 
ing Co.,    16    Oh.   D.    125,    1   ERC   699; 

■  Splller  V.  Paris  Skatlng_RInk  Co.,  7 
Ch.  D.  368;  Melhado  v.  Porto  Alegre, 
etc.,  R.  Co.,  L.  R.  9  C.  P.  603;  Kelner 
V.  Baxter,  L.  R.  2  C.  P.  174;  Qunn  v. 
London,  etc.,  F.  Ins.  Co.,  12  C.  B.  N. 
S.  694.  104  BCL  994,  142  Reprint 
1316;  Leominster  Canal  Nav.  Oo.  v. 
Shrewsbury,  etc.,  R.  Co.,  3  Kay  &  J. 
654.  69  Reprint  1272;  Van  Hummell 
v.  International  Guarantee  Co.,  23 
Man.  103.  10  DomLR  306,  28  WestLR 
248,  AnnCasl913B  1163;  Crane  v.  La- 
Tote,  22  Man.  330,  4  DomLR  175.  21 
WestLR  313  (promissory  note  signed 
In  name  of  proposed  corporation  by 
persons  purporting  to  be  president 
and  manager);  Duqjienne  v.  La 
Compagnle  Gen.  des'Bolssons  Canadl- 
ennes,  31  Que.  Super.  409.  (2)  But 
the  contrary  rule  Is  now  well  settled 
In     most     jurisdictions.       It     cannot 

groperly  be  regarded  as  having  ratl- 
ed  the  contract  and  having  become 
bound  thereby  or  entitled  thereunder 
In  the  same  sense  in  which  one  can 
ratify  a  contract  made  by  one  as  his 
agent  and  thus  make  It  his  own  con- 
tract as  of  the  time  at  which  It  was 
originally  made  by  the  promoter, 
since  the  corjxiration  was  not  In  ex- 
istence at  the  time  It  was  originally 
made,  and  therefore  the  law  of 
agency  as  to  ratification  cannot  ap- 
ply; but  there  Is  no  principle  of  law 
whidi  prevents  the  corporation, 
when  formed,  from  adopting  the  con- 
tract as  its  own  as  of  the  time  of 
such  adoption.  Just  as  It  may  make 
any  other  contract;  and  the  doctrine 
that  It  may  do  so  Is  supported  by 
the  overwhelming  weight  of  author- 
ity. Stanton  v.  New  Tork,  etc.,  R. 
Co.,  69  Conn.  272,  22  A  300,  21  Am 
SR  110;  Smith  v.  Parker,  148  Ind. 
127,  46  NB  770;  McArthur  V.  Times 
Printing  Co.,  48  Minn.  819,  51  NW 
216,  31  AmSR  663,  and  other  cases 
supra  this  note  and  in  the  sectionfl 
following.     See  also  infra  !  294. 

[b]  bmnuic*  pollolM   Issued   In 


the  name  of  a  projected  corporation 
are  binding  in  Its  favor  If  It  ratifies 
and  adopts  the  same  after  its  organ- 
isation. Kline  v.  Royal  Ins.  Co.,  192 
Fed.  378  [rev  on  other  grounds  198 
Fed.  468,  117  OCA  22?]. 

[c]  ijSMe. — In  re  Quality  Shoe 
Shop,  212  Fed.  321;  Saltonstall  v. 
Mead.  191  III.  A.  173;  Van  Scbalck  v. 
Third  Ave.  R.  Co.,  49  Barb.  (N,  Y.) 
409;  Thistle  v.  Jones,  45  Mlso.  216, 
92  NTS  113  (holding  that  where  a 
corporation  named  in  a  lease  as  the 
lessee  Is  in  fact  not  Incorporated  at 
the  time  of  the  making  of  the  lease, 
but  the  Instrument  Is  duly  sealed 
and  executed  by  the  lessor,  and  de- 
livered to  a  committee  for  and  on 
behalf  of  the  corporation,  which, 
when  It  becomes  Incorporated,  rati- 
fies, accepts,  and  adopts  the  lease, 
and  enters  into  possession  thereun- 
der, It  Is  bound  by  the  covenants 
thereof  from  the  time  of  such  ac- 
ceptance and  adoption);  Pittsburgh 
Cent.  Trust  Co.  v.  Lappe,  216  Pa.  649, 
»5  A  1111.  And  see  infra  i  292  note 
74  [d], 

[d]  Oorponttloii  auiT  so*  for 
Bpacmo  perfonnuio*. — Henry  Gold 
Mln.  Co,  V.  Henry,  25  Ida.  S38,  137  P 
6^. 

[e]  Pnroluw*  of  InudBsas  aa  of 
d«t*  tirlor  to  Incorporation.  (A  cor- 
poration may  buy  a  business  as  of 
a  date  previous  to  its  incori>oratlon, 
such  a  purchase  meaning  merely 
that  the  assignor  of  the  business 
must  account  to  It  for  the  business 
which  he  transacts  from  the  datd  as 
of  which  it  Is  brought.  Myott  v. 
Greer,   204   Mass.   389,   90  NB  895. 

Property  rl^tat*  xmdfr  oonvay- 
•noM,  Mues,  and  Imw«s  see  Infra 
{  804  et  seq. 

Vowsr  to  oontrmot  bafora  aeqnlzlnf 
ootpor***  '■otlstsne*  see  infra  XTV, 
D. 

84.     See  Infra  I   291. 

6B.  McArthur  v.  Times  Printing 
Co.,  48  Minn.  819,  61  NW  216,  31 
AmSR  668:  Minneapolis  Trust  Co.  v. 
Cnark,  47  Minn.  108,  49  NW  386. 

ea  U.  S. — Smith  V.  Bowker  Tor- 
rey  Co.,  207  Fed.  967;  Dickinson  v. 
Matheson  Motor  Oar  Co.,  171  Fed. 
646.  97  CCA  29  [aft  161  Fed.  874]; 
Holman  v.  Tliomas,  171  Fed.  219  [rev 
on  other  grounds  178  Fed.  676,  102 
CCA  176]. 

Conn. — United  German  Silver  Co. 
V.  Bronson,  92  Conn.  266,  102  A  647; 
Stanton  v.  New  Tork,  etc.,  R.  Co.,  59 
Conn.  272,  22  A  300,  21  An»SR  110. 

111. — Relchwald  v.  Commercial 
Hotel  Co.,  106  111.  439. 

Iowa. — Marshalltown  First  Nat. 
Bank  v.  (Thurch  Federation  of 
America,  129  Iowa  268,  106  NW  578. 

Mloh. — ^Wright  v.  St.  Louis  Sugar 
Co.,  146  Mloh.  665,  109  NW  1062. 

Minn. — De  La  Motte  v.  North- 
western Cle&rance  Co.,  126  Minn.  197, 
201.  148  NW  47  [clt  Cyc];  McArthur 
V.  Times  Printing  Co.,  48  Minn.  819, 
51  NW  216,  31  AmSR  663. 

Nebr. — Clarke  v.  Omaha,  etc.,  R. 
Co.,  4  Nebr.  468. 

N.  J. — Bliss  V.  Linden  Cemetery 
Assoc,  88  N.  J.  Eq.  494,  91  A  304. 

N.  Y. — Munson  v.  Syracuse,  etc.,  R. 
Co.,  103  N.  T.  68,  8  NE  856;  Morgan 
V.  Bon  Bon  Co.,  166  App.  Div.  89.  160 
NTS  668;  Bond  v.  Atlantic  Terra 
Ootta  Co.,  137  App. .  Dlv.  671,  1  2 
NYS  425. 

Or. — Schreyer  v.  Turner  Flouring 
Mills  Co.,   29  Or.  1.  43  P  719.  , 

Pa. — ^Tlfft  V.  Quaker  City  Nat. 
Bank,  8  Pa.  Co.  606  [aft  141  Pa.  560. 
21  A   660]. 

Tex. — Exline-Reimers  Co.  v.  Lone 
Star  L.  Ins.  Co.,  (Civ.  AJ  171  SW 
1060.  1063  [quot  Cyc];  Weathersby 
V.  Texas,  etc..  Lumber  Co.,  (Civ.  A.) 


146   SW   248    [rev  on  other   grounds 
180  SW  736]. 

Wash. — Hampton   ▼.   Buchanan.   SI 
Wash.    155,   98   P   374. 

Bng. — Shrewsbury   v.   North    Stef- 
fordshire  R  C^..  L.  R.  l  Bq.  593. 

[a]    intra  TlTM   mUI   Intra   Tteaa 
oontroeta. — (1)  Ultra  vires  contracu 
made  by  promoters  or  incoitporators 
cannot  properly  be  ratified  or  adopted 
by  the  corporation.    Marshall  County 
y.    Schenck,    6   Wall.    (U.   S.)    772,    18 
L.    ed.    566;    Holman   v.   Thomas,    171 
Fed.    219    [rev  on  other  grounds  178 
Fed.     675,      102     CCA     175];      In     re 
Wyoming    Valley    Ice    Co.,    153    Fed. 
787;    Stanton    v.    New   Tork,    etc.,    R. 
Co.,  59  Conn.  272,  22  A  300,  21  AmSR 
110;  Marshalltown  First  Nat.  Bank  v. 
Church    Federation    of   America,    129 
Iowa  268,    105    NW^  678;   Minneapolis 
Tj""i_*^°-    V.    Clark,    47    Minn.    108. 
47    NW    108;    Clarke   v.    Omaha,    etc.. 
R.  Co.,   4  NebPr  458;  Bliss  v.  Linden 
Cemetery    Assoc,    83    N.    J.    Bq.    494, 
91  A  304;  Shrewsbury  v.  North  Staf- 
fordshire   R.    Co.,    L.    R.    1    Bq.    693. 
See  also   infra  XIV.  A,     (2)  Thus  a 
corporation  cannot  ratify,   adopt,   or 
carry  out  an  agreement  entered  Into 
by  promoters  involving  the  issue  of 
stock  or  bonds  in   violation  of   law. 
Holman  v.  Thomas,  171  Fed.  219  [rev 
on   other   grounds    178    Fed.    <I76,    102 
CCA  176];  In  re  Wyoming  Valley  Ice 
Co.,    168    Fed.    787.      (3)    Under   the 
Stock    Corporation    Law    (L.    [18901 
c    564,     as    amended    by    L.     [19011 
c  354).  providing  that  no  corporation 
shall  Issue  stock  except  for  money, 
labor  done,   or  property  actually   re- 
ceived for  the  use  of  the  corporation, 
a   corporation   cannot   issue   its   cor- 
porate stock  for  services  to  be  sub- 
sequently performed.   Morgan  v.  Bon 
Bon  Co.,   166  App.  Dlv.  89,  ISO   NTS 
668.     (4)  And  it  is  not  competent  for 
a  corporation,  by  adopting  or  ratify- 
ing   an    agreement    made    with    pro- 
moters or  otherwise,   to  provide   for 
the   management   of   Its  affairs   in  a 
manner  different  from  that  prescribed 
by   the   statute   under   which  It   was 
organized.      Bond    v.    Atlantic   Terra 
Cotta  Co.,  187  App.  Dlv.  671,  122  NTS 
426.     (6)  A  promoter's  contract  which 
gives   to   one   the   management   of  a 
corporation    on    the    same    terms    as 
other  stockholders  is  void  as  depriv- 
ing the  stockholders  of  the  right  to 
elect  their  trustees;  and  the  rule  ap- 
plies notwithstanding  the  stockhold- 
ers are^ew.     Hampton  v.  Buchanant 
61  Wash.   156,  98  P  874.      (6)   A  mu- 
'tual  benefit  association  has  no  power 
to   make  or   to   ratify   an  agreement 
to  pay   a  commission  for   procuring 
members    for    Its    organization;    and 
an  acceptance  and  retention  of  certifi- 
cates of  membership  will  not  estoi> 
It    from    denying    liability    therefor. 
Marshalltown    enrst    Nat.    Bank    v. 
Church   Federation   of   America.    129 
Iowa  268,   106  NW  578.     (7)   And  an 
agreement    between     the    promoters 
and   a  trustee   holding   property   for 
their    benefit    until    the    organization 
of  the  corporation  that  the  company 
when  formed  will  pay  the  trustee  a. 
certain   sum    for  his   services   Is   not 
binding  upon  the  corporation.    Hecla. 
Cons.    Gold    Mln.    Co.    v.    O'Neill.    19 
NTS   592.      (8)    But  where  a   loan    is 
made  prior  to  the  Incorporation,  the 
corporation    may    lawfully    give    Its 
note  for  such  debt  where  it  receives 
the  benefit  thereof.     Pitman  v.  Chi- 
cago-Joplln  Lead,  etc.,  Co.,  118  Mo.  A. 
513,    87    SW    10.      (9)    And    It    Is   not 
ultra  vires  for  a  corporation  organ- 
ized for  the  manufacture  of  certain 
articles  to  assume  to  fill  a  contract 
made  by  a  promoter  for  furnishlng- 
such  articles.     Louis  Cook  Mfg.   Co. 
V.  Randall,  62  Iowa  244,  17  NW  607- 
(10)  A  corporation  may  adopt  agree- 
ments  made    or   acts   performed    by 
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to  the  general  princrt>Ie8  under  ivhich  corporations 
may  nnder  certain  eircumstapces  acquire  rights  and 
incnr  liabilities  under  or  by  reason  of  ultra  vires 
eontracts,"  and  to  the  principles  nnder  which,  by 
estoppel  or  ratification,  a  corporation  may  become 
entitled  or  liable  under  contracts  made  without  au- 
thority by  itd  agents  or  persons  acting  as  sach." 
It  has  been  held  that  the  contract  must  have  been 
made  by  a  majority  of  the  promoters,  since  a 
minority  has  no  authority  to  bind  a  corporation;** 
hot  it  would  seem  that  this  qualification  cannot  be 
sustained  if,  as  has.  been  held,  the  contract  after 
adoption  acquires  its  force  and  extent  from  the  act 


of  adoption  and  not  from  the  agreement  of  the 
promoter.™ 

[$  292]  (S)  Mode  and  Snfadency  of  Adoption 
or  Batiflcation.  After  a  corporation  comes  into 
existence  it  may  nmke  a  contract  entered  into  by 
its  promoters  its  own  either  by  express  agreement"- 
or  by  ratification  or  adoption;"  and  this  ratifica- 
tion or  adoption  may  be  by  express  corporate 
action^'  or  by  any  of  the  other  modes,  including^ 
corporate  acts,  by  which  corporations  may  ratify 
or  adopt  the  unauthorised  or  ofBcious  acts  of  others 
made  in  their  behalf,^*  as  where  the  corporation 
Tolnntarily  accepts  the  benefits  accruing  to  it. from 


the  promotera  or  corporators  respect- 
ing reasonable  and  proper  organiza- 
tion expenses  not  impairing  the  cap- 
ital or  charter  surplus,  such  as 
allowing  commissions  for  securing 
stock  subscriptions.  Royal  Casualty 
Co.  V.  Puller.  194  Mo.  A.  688,  186  SW 
lODt.  See  also  infra  {  292.  (11)  And 
adoption  of  a  contract,  apparently 
fBlr,  allowing  a  promoter  for  services 
In  procuring  subscriptions  commis- 
■lon  on  his  own  subscription,  as  well 
an  on  those  of  others,  has  bedn  sus- 
Ulned.  Royal  Casualty  Co.  v.  Pul- 
ler, supra. 

[b]  XUocaJ.  •gTMsnaata^'-The  agree'- 
ment  must  not  involve  a  fraud  or 
breach  of  trust  as  between  them  and 
the.  corporation  or  subscribers,  or  be 
otherwise  Illegal.  Do  La  Motte  v. 
Northwestern  Clearance  Co.,  126 
Minn.  197.  148  NW  47:  Clarke  v. 
Omaha,  etc,  R.  Co.,  4  Nebr.  468;  Dil- 
lon V.  Commercial  Cable  Co..  87  Hun 
444,  34  NYS  370.  See  also  Infra 
H  118,  828:  and  Contracts  {  342  et 
•eq. 

[e]  Aanunption  at  debt  wltlioiit 
«OBsul«nition  not  binding.  Smith  v. 
Bowker  Torrey  Co.,  207  Fed.  967: 
Minneapolis  Trust  Co.  v.  Clark,  47 
Minn.  168,  49  NW  886:  Maryland  Nat. 
Bank  ▼.  Hollingsworth,  136  N.  C.  656, 
47  SE  618.  Power  to  assume  debts 
a«e  infra  XIV,  D. 

[d]  ■ntnoiaBt  a<maia«ratloB<— 
Where  a  promoter  <ft  defendant  lum- 
ber eomptiny  purchased  intervener's 
■tock  in  another  company  agreeing 
to  protect  him  against  liability  on 
such  company's  obligations  in  return 
for  his  release  of  an  option  on  land, 
•0  that  the  owner  might  convey  to 
defendant  company  a  subsequent  con- 
tract by  defendant  embracing  the 
terms  of  the  promoter's  contract  was 
supported  by  a  consideration. 
Weathersby  v.  Texas,  etc..  Lumber 
Co.,  (Tax.)  180  SW  735  [rev  (Civ.  A.) 
146  SW  243]. 

[e]  Taivlaff  terma. — Circum- 
stances under  which  a  corporation 
may  adopt  a  previous  engagement 
made  by  its  promoters,  varying  its 
terms  see  fCavls  v.  Dexter  Butter, 
etc.  Co.,  52  Kan.  693,  36  F  776. 

_  67.  Bobzin  v.  Oould  Balance  Valve 
Co.,  140  Iowa  744,  118  NW  40; 
Weathersby  v.  Texas,  etc..  Lumber 
Co..  (Tex.)  180  SW  735  Irev  (Civ.  A.) 
14S  SW  24S].     See  infra  XIV,  A. 

as.     See  infra  {  292  et  seq. 

69.  Low  v.  Connecticut,  etc.,  R. 
Co..  45  N.  H.  879;  Bell's.  Gap  R.  Co. 
J.  Christy,  79  Pa.  64.  21  AmR  89; 
TIfft  V.  Quaker  City  Nat.  Bank,  8  Pa. 
Co.  606.  ^ 

„TO,    McArthur   v.   Times   Printing 
Co,    48    Uinn.    819,    61    NW    216,    81 
AmSR  (68.     See  Infra  i  294. 
^n.    V.    a. — In    re    Lance    Lumber 
Co.,   224   Fed.    698. 

Conn. — Waterman's  App.,  26  Conn. 

,  .HI. — ^Reichwald  ▼.  Commercial  Ho- 
tel Co.,  lOS  111.  439;  Wood  v.  Whelen, 
>J  111.  163;  Western  Screw,  etc.,  Co. 
V.  (^UBley,  72  111.  681:  Rockford,  etc., 
^  Co.  V.  Sage,  66  111.  328,  16  AmR 
»87. 

.  Nebr. — Pazton  Cattle  Co.  v.  Arapa- 
hoe First   Nat.    Bank,   21   Nebr.   621, 
«  NW  271,   59  AmR  862. 
_  N.  C. — Low  V.  Connecticut,  etc.,  R. 
Co.,   45    N.    H.    370.  "- 


Pa. — Bell's  Gap  R.  Co.  v.  C^hrlsty, 
79  Pa.  54,  21  AmR  39. 

Wash. — Stilwell  v.  Spokane  Alarm 
Co..   66  Wash.   703,   120  P   86. 

W.  U.  S.— Kline  V.  Royal  Ins.  Co., 
192  Fed.  878  Lrev  on  other  grounds 
198  Fed.  468,   117  CCA   2281. 

Conn. — United  German  Sliver  Co. 
V.  Bronson,  92  Conn.  266,  102  A  647. 
__lnd. — Scunner  v.  Brown,  189  Ind. 
600.    38   NB    318. 

Mich. — Wright  v.  St.  Louis  Sugar 
Co.,  146  Mich.  665,  109  NW  1062. 

Minn. — Bond  v.  Pike.  101  Minn.  127. 
128,  111  NW  916  [cit  Cyc];  Wasser  v. 
Western  Land  Securities  Co.,  97 
Minn.  460,  107  NW  160. 
„  N.  Y. — Seymour  v.  Spring  Forest 
Cemetery  Assoc,  144  N.  Y.  833,  39 
NE  365,  26  LRA  859;  Burden  v.  Bur- 
den. 8  App.  Dlv.  160,  40  NYS  499 
£aff  159  N.  Y.  287.  64  NE  17]. 

Pa. — Lexow    v.    Pennsylvania  Dia- 
mond Drill   Co.,   6   Pa.  Dist.   491. 
_  Tex. — Exllne-Relmers  Co.   v.  Lono 
Star   L.    Ins.   Co.,    (Civ.  A.)    171   SW 
1060.  1063    [quot  Cyc). 

78.  United  Gertnan  Silver  Co.  v. 
Bronson,  92  Conn.  266,  102  A  647; 
Bond  V.  Pike,  101  Minn.  127,  111 
NW  916;  Battelle  v.  Northwestern 
Cement,  etc,  Co.,  87  Minn.  89,  33 
NW  827;  Plttman  v.  Chicago-Joplln 
Lead,  etc.,  Co.,  113  Mo.  A.  618,  87 
SW  10  (giving  note  for  loan  made 
before  incorporation);  Van  Vlleden  v. 
Welles,  6  Johns.  (N.  Y.)  86;  Exllne- 
Relmers  Co.  V.  Lone  Star  L.  Ins.  Co., 
(Tex.  Civ.  A.)  171  SW  1060,  1068 
[quot  Cyc], 

7*.  U,  S. — ^In  re  Lance  Lumber 
Co.,  237  Fed.  357,  150  CCA  371  [aff 
224  Fed.  598];  In  re  Quality  Shoe 
Shop,  212  Fed.  821;  Kline  v.  Royal 
Ins.  Co.,  192  Fed.  378  [rev  on  other 
grt)unds  198  Fed.  468,  117  (XA  228]; 
North  American  Loan,  etc,  Co.  v. 
Colonial,  etc.,  Mortg.  Co.,  88  Fed. 
796,  28  CCA  88  [mod  76  Fed.  628]. 

Ark. — Littl&-  Rock,  etc.,  R.  <3o.  v. 
Perry,   87  Ark.   164. 

C:al. — Jones  v.  Albert,  161  Cal.  234, 
118  P  794;  Turner  v.  Fidelity  LoaJi 
Concern,    2   Cal.  A.  122,   83   P  62.   70. 

Colo. — Expansion  Gold  Mln.  Co.  v. 
Campbell,  62  Colo.  410,  163  P  968; 
Possell  V.  Smith,  39  Colo.  127,  88  P 
1064;  Freeman  Impr.  Co.  v.  Osbom, 
14  Cfolo.  A.  488,  60  P  730;  Arapahoe 
Inv.  Co.  V.  Piatt,  6  Colo.  A.  616,  89 
P  684;  Colorado  Land,  etc,  (3o.  v. 
Adams,  6  Colo.  A.  190,  37  P  39. 

Conn. — ^United  German  Silver  Co.  v. 
Bronson,  92  Ctenn.  266,  102  A  647; 
Stanton  v.  New  York,  etc..  R.  Co.,  59 
(Tonn.  272,  22  A  300,  21  AmSR  110. 

Oa. — Chicago  Bldg.,  etc.,  C!o.  v. 
Talbotton  Creamery,  etc.,  Co.,  106  Oa. 
84,  81  SE  809. 

Hawaii. — Marconfs  Wireless  Tet 
Co.  V.  Cross.   16  Hawaii  390. 

Ida, — Henry  Gold  Mln.  Co.  v. 
Henry,  26  Ida.  333,  137  F  523'  Mantle 
V.  Jack  Walte  Mln.  Co.,  24  Ida.  613, 
136  P  864,   136  P  1130. 

111. — Finance  Corp.  v.  Jewelry  Co., 
280  111.  116.  117  NE  440  [rev  201  111. 
A.  568]-  Streator  Independent  Tel. 
Co.  V.  (Jontlnental  Tel.  Constr.  Co., 
217  111.  677,  76  NE  546;  Wood  V. 
Whelen,  93  III.  153;  Rockford,.  etc, 
R.  Co.  V.  Sage,  65  HI.  328.  16  AmR 
687;  Saltonstall  v.  Mead.  191  III.  A. 
173;  Norrls  v.  Hess  Brisrht  C!o.,  186 
111.  A.  262;  McCally  v.  Blue  Ribbon 
Gum  Co.,   173  111.  A.   66. 


Ind. — Smith  v.  Parker.  148  Ind.  127, 
46  NE  770. 

Iowa. — Bobzin  v.  Oould  ,  Balance 
Valve  Co.,  140  Iowa  744.  118  NW  40. 

Kan. — Empire  Dist.  Elect<-lc  Co.  v. 
Eureka  Mln.  Co.,  91  Kan.  116,  136  P 
924. 

_Ky. — Farmers'  Bank  v.  Smith,  106 
Ky.  816.  49  SW  810,  20  KyL  1687,  88 
AmSR  841. 

Md. — Maryland  Apartment  House 
Co.  V.  Glenn,  108  Ud.  377,  70  A  216. 

Mich.— Bsper  v.  Miller,  181  Mich. 
334.  91  NW  613. 

Minn. — Lake  Harriet  State  Bank  v. 
Venie,  138  Minn.  839,  166  NW  226: 
Bond  V.  Pike,  101  Minn.  127,  128, 
111  NW  916  [cit  Cyc];  McArthur  v. 
Times  Printing  Co.,  48  Minn.  319, 
61  NW  216,  31  AmSR  .663;  Battelle 
V.  Northwestern  Cement,  etc.,  Co.,  87 
Minn.  89,  33  NW  827. 

Miss. — MulverhlU  v.  Vicksburg  R., 
etc,  Co.,  88  Miss.  689,  40  S  647. 

MO. — State  V.  People's  U.  S.  Bank. 
197_Mo.  674,  691,  94  SW  953;  Taussig- 
V.  St.  Louis,  etc,  R.  Co.,  166  Mo.  28, 
66  SW  969,  89  AmSR  674;  Van  Noy 
V.  Central  Union  F.  Ins.  Ck>.,  168  Mo. 
A.  287,  163  SW  1090:  Brown  Contract- 
ing Co.  V.  Bambrick  Bros.  Constr. 
Co.,  160  Mo.  A.  606,  181  SW  134. 

Nebr. — Faxton  Cattle  Co.  v.  First 
Nat.  BanlL  21  Nebr.  621,  83  NW  871, 
69  AmR  862. 

„  Nov.— Alexander  v.  Winters,  2» 
Nev.  476,  49  P  116. 
•  N.  H. — Low  V.  Connecticut,  etc.  R. 
Co.,  45  N.  H.  870;  Despatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H. 
206.  37  AmD  20. 

N.  J. — Seacoast  R.  Co.  v.  Wood.  6& 
N.  J.  Bq.  630,  66  A  837  [aft  78  N.  J. 
Eq.  298  mem,  81  A  1182  mem], 

N.  M.— Morlarlty  v.  Meyer,  21  N.  U. 
621,  167  P  652,  LRA1916E!  1166. 

N.  Y. — Morgan  v.  Bon  Bon  Co.,  lift 
NE  205,  222  N.  Y.  22  [reversing  judg- 
ment 150  NYS  668,  165  App.  Dlv.  89]; 
Oaldierl  v.  Arthur  Waist  Co.,  9S 
Misc.  612,  163  NYS  154;  Oakes  v. 
Cattaraugus  Water  Co.,  143  N.  Y.  430, 
38  NE  461,  26  LRA  544;  Rogers  v. 
New  York,  etc.  Land  Co.,  134  N.  Y. 
197,  32  NE  27;  Bommer  v.  Amertcaji 
Spiral  Spring  Butt  Hinge  Mfg.  Co., 
81  N.  Y.  468:  Meslnger  v.  Mesinger 
Bicycle  Saddle  Co.,  44  App.  Dlv.  26, 
60  NYS  431;  Burden  v.  Burden,  S 
App.  Dlv.  160.  40  NYS  499  [aff  169 
N.  Y.  287,  64  NE  17];  Hall  v.  Hertep 
Bros..  90  Hun  280.  35  NYS  769  [afF 
167  N.  Y.  694  mem,  61  NB  1091 
mem];  Davis  v.  Valley  Electric  Light 
Co..  61  NYS  680. 

Oh.— City  Bldg.  Assoc,  v.  Zahner, 
6  Oh.  Dec.  (Reprint)  1068,  10  ClncI* 
Bui   181. 

Or. — Schreyer  v.  Turner  Flourlntr 
Mills   Co.,   29  Or.   1,  43  P  719. 

Pa. — Girard  v.  (Tase  Bros.  Cutlery 
Co.,  226  Pa.  327.  74  A  201;  Pitts- 
burgh Cent.  Trust  Co.  v.  Lapi>e,  216- 
Pa.  649,  65  A  1111. 

S.  D. — Cfhase  v.  Redfleld  Creamery- 
Co.,  12  S.  D.  629.  81  NW  951;  Kaep- 
pler  V.  Redfleld  Creamery  Co.,  12  S. 
D.  483,  81  NW  907;  Huron  Printing, 
etc.,  Co.  V.  Kittelson,  4  S.  D.  620,  57 
NW  233. 

Tenn. — Pittsburg,  etc..  Copper  Mln. 
Co.  V.  Qulntrell,  91  Tenn.  698,  20  SW 
248;  Pearsall  v.  Tennessee  Cent.  R. 
Co.,   2   Tenn.   Ch.   A.   682. 

Tex. — Weatherby  v.  Texas,  etc. 
Lumber  Co.,   180  SW  786   prev   (ClT- 
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the  engagaaeat  of  its  promoters,  after  fall  knowl- 
edge, and  having  full  liberty  to  decline  the  same, 
in  which  case  it  is  to  be  Regarded  as  adopting  the 

A.)  14<  SW  213];  Weatherford.  etc., 
R.  Co.  V.  Oranger,  86  Tex.  SbO,  14 
SW  796,  40  AmBR  M7;  Common- 
wealth  BondlnK.  etc.,  Co.  v.  Curry, 
(Civ.  AO  18*  SW  1;  Bzllne-RelmerB 
Co.  V.  Lione  Star  L.  Ins.'  Co.,  (Civ. 
A.)  171  SW  1060,  106*  [quot  Cjycl; 
Jones  V.  Smith,  (Civ.  A.)  87  SW  210; 
Irfuicaster  Gin,  etc.,  Co.  v.  Murray 
Ginning  System  Co.,  19  Tex.  Civ.  A. 
110,  47  SW  387. 

Utah. — Wall  V.  Niagara  Mln.,  etc., 
Co.,    20   UtAh   474,    69    P   399. 

Wash. — Bane  v.  Dow,  80  Wash. 
631,  142  P  23;  Stilwell  v.  Spolune 
Alarm  Co.,    66  Wash.    703,   120  P  86. 

Wis.— Bufflngton  V.  Bardon,  80  Wis. 
836,  50  NW  776. 

Eng. — Renter  v.  Electric  Tel.  Co., 
6  B.  &  B.  341,  88  ECL.  341,  119  Re- 
print 892. 

[a]  BzpreM  promise  not  aaces- 
■>Z7«— (1)  In  some  cases  it  has  been 
aald  that  a  corporation,  after  its  or- 
ganisation, is  not  liable  for  the  pay- 
ment of  debts  contracted  previously 
thereto,  without  tin  express  promise 
to  pay  them  after  acceptance  tfnd  re- 
ceipt of  the  benefit  of  that  for 
which  they  were  incurred.  Western 
Screw,  etc.,  Co.  v.  Cousley,  72  111. 
631:  Rockford,  etc.,  R.  Co.  v.  Sage, 
66  111.  328,  16  AmR  687.  (2)  But 
there  is  no  principle  on  which  an 
eKpress  promise  can  properly  be  held 
necessary.  Corporations  are  bound 
by  contracts  implied  from  conduct. 
Just  as  la  an  individual  (see  infra 
XIV,  D.),  and  an  agreement  adopting 
a  contract  made  by  promoters  may 
be  Implied  from  the  contract  of  the 
corporation    after    Its    organization, 


contract  cum  onere,  (akiiig  the  burdens  thereof  with 
the  benefits." 
Mere  silence  of  the  boaid  of  directors, .  or  its 


just,  aa  any  other  agreement  may  be 
so  implied.  In  re  Quality  Shoe 
Shop,  212  Fed.  321;  Smith  v.  Parker, 
148  Ind.  127,  46  NB  770;  Bond  v. 
Pike,  101  Minn.  127,  128,  111  NW 
916  felt  Cycl;  McArthur  v.  Times 
Printing  Co^  48  Minn.  319,  61  NW 
216,  31  AmSR  663;  Battelle  v.  North- 
western Cement,  etc.,  Co..  87  Minn. 
89,  S3  NW  827.  And  see  other  cases 
supra  .this  note;  And  infra  note  76. 

fb]  romwl  aoUoa  aot  regnltsd. — 
(1)  Where  formal  action  of  the 
board  of  directors  would  not  be 
necessary  to  the  making  of  the  agree- 
ment by  the  corporation  in  the  flrst 
Instance,  its  adoption,  when  made 
for  It  by  Its  promoters,  will  not  re- 
quire that  formality.  Battelle  v. 
Northwestern  Cement,  etc.,  Co.,  37 
Minn.  89.  S3  NW  327.  (2)  It  Is  the 
Settled  law  of  this  state  that  a  cor- 
poration is  not  bound  by  engage- 
ments on  its  behalf  made  by  its  pro- 
moters before  its  organization,  but 
It  may  make  them  its  contracts  by 
adopting  them.  This  It  may  do  pre- 
cisely as  it  may  make  similar  orig- 
inal contracts;  and  if  a  similar  con- 
tract might  be  made  by  the  corpo- 
ration without  any  formal  act  of  its 
tMard  of  directors,  the  adoption  of 
the  contract  of  its  promoters  may 
be  shown  either  by  the  express  act 
of  Its  board  of  directors,  or  it  may 
be  Inferred  from  acts  or  acquies- 
cence of  the  corporation  or  of  Its 
authorized  agents.  Bond  v.  Pike. 
101  Minn.  127,  128,  111  NW  916  Jclt 
Cyc]. 

[c]  Wban  the  prssldsat  has  ths 
pow*r  to  ratify  for  the  corporation 
see  Oakes  v.  Cattaraugus  Water  Co., 
148  N.  Y.  430,  38  NE  461,  26  LRA 
644  (holding  that  where  a  promoter 
of  defendant  corporation  contracted 
with  plaintiff  on  behalf  of  the  cor- 
poration before  It  came  into  exist- 
ence to  pay  him  for  services  to  be 
rendered  to  It,  and  after  the  incor- 
poration the  promoter  ratified  the 
contract  as  president,  the  contract 
being  one  which  would  have  bound 
the  corporation  If  made  by  the  pres- 
ident, it  was  bound  by  the  contract 
by  ratification). 

[d]  Accsptanos       of       Uass. — (1) 
Tiere     a     person     incorporates     his 


Whe 


business  after  having  leased  prem- 
ises in  his  individual  name,  sub- 
scribes for  nearly  all  of  the  capital 
stock,  and  thereafter  carries  on  the 
business  on  the  premises  as  presi- 
dent and  general  manager  or  the 
corporation  and  pays  the  rent  by 
checks  of  the  corporation,  there  is 
an  acceptance  of  the  lease  by  the 
corporation,  so  as  to  render  the 
same  binding  upon  It.  Saltonstall  v. 
Mead,  191  111.  A.  173.  (2)  Other 
cases  applying  the  same  principle  to 
leases.  In  re  Quality  Shoe  Shop, 
212  Fed.  321;  Thistle  v.  Jones.  45 
Misc.  216,  92  NYS  113  (holding  that 
where  a  lease  made  with  individuals 
for  the  benefit  of  a  corporation  to  be 
breated  Is  duly  adopted  by  the  cor- 
poration, and  taken  intQ  Its  posses- 
sion after  its  creation,  and  the  cor- 
poration pays  rent  thereunder,  It  is 
presi^med.  while  the  corporation  is  In 
possession  of  the  property,  that  it  Is 
the  assignee  of  the  lease,  and  it  will 
therefore  be  held  liable  thereon  for 
rent);  Pittsburgh  Cent.  Trust  Co.  v. 
Lapps.  216  Pa.  549.  65  A  1111.  (3)  A 
lease  taken  by  a  person  in  trust  for 
a  corporation  thereafter  to  be  formed 
creates,  on  the  formation  of  such 
corporation,  and  on  its  receiving  an 
assignment  of  such  lease  with  knowl- 
edge of  the  terms  on  which  It  was 
executed  and  received  from  the  les- 
sor, a  liability  In  equity  on  the  part 
of  such  corporation  to  pay  the  rent 
to  the  lessor  which  cannot  be  avoided 
by  the  transfer  of  the  lease  by  the 
corporation  to  another.  Van  SChalck 
V.  Third  Ave.  R.  Co.,  49  Barb.  (N.  Y.) 
409.  , 

[e]  Bqaltabl*  mortgac*;  notlss 
to  atoekholAsrs. — The  requirement  of 
a  statute  that  thirty  days'  notice 
must  bo  given  to  the  stockholders  of 
a  corporation  before  its  property  can 
be  mortgaged  does  not  apply  to  an 
equitable  mortgage  created  by  a  con- 
tract with  promoters  and  adopted  by 
the  corporation.  Bridgeport  Electric, 
etc.,  Co.  v.  Meader.  72  Fed  116,  18 
CCA  461. 

[f]  XBsnxaiioa  polloies  Issued  In 
the  name  of  a  projected  corporation 
which  has  not  at  the  time  been 
legally  organized,  covering  property 
which  on  its  organization  passes  into 
its  ownership,  while  not  effective 
when  issued  became  so  when,  after 
its  organization.  It  ratifies  the  action 
of  the  individual  Incorporator,  who 
procured  the  Insurance  by  accepting 
and  retaining  the  policies,,  and  repay- 
ing him  the  amount  t>ald  for  pre- 
miums. Kline  V.  Royal  Ins.  Co.,  192 
Fed.  878  [rev  on  other  grounds  198 
Fed.  468,  117  CCA  228]. 

[g]  Bvldenoe  snfflolant  to  Show 
ratllloatlan  or  adoption. — (l)  North 
American  Loan,  etc..  Co.  v.  Colonial, 
etc.,  Mortg.  Co.,  83  Fed.  796,  28  CCA 
88  [mod  76  Fed.  623];  Jones  v.  Al- 
lert,  161  Cal.  234.  118  P  794:  Free- 
man Impr.  Co.  V.  Osborn,  14  Colo.  A. 
488,  60  P  730;  Arapahoe  Inv.  Co.  v. 
Piatt,  6  Colo.  A.  616,  89  P  584:  Colo- 
rado Land,  etc.,  Co.  v.  Adams,  6  Colo. 
A.  190,  87  P  39;  McCally  v.  Blue  Rib- 
bon Gum  Co.,  173  111.  A.  66;  Empire 
Dist.  Electric  Co.  v.  Eureka  Mln.  Co.. 
91  Kan.  116.  186  P  924;  Maryland 
Apartment  House  Co.  v.  Glenn,  108 
Md.  377,  70  A  216;  Esper  V.  Miller, 
131  Mich.  334,  91  NW  613;  Bond  v. 
Pike,  101  Minn.  127.  128,  111  NW  916 
[cit  Cycl;  Mulverhlll  v.  Vicksburg 
R..  etcr.  Co..  88  Miss.  689,  40  S  647; 
Schreyer  v.  Turner  Flouring  Mills 
Co.,  29  Or.  1.  43  P  719;  Pittsburgh 
Cent.  Trust  Co.  v.  Lappe.  216  Pa. 
649.  66  A  1111;  Pittsburg,  etc..  Cop- 
per Mln.  Co.  v.  Qulntrell.  91  Tenn. 
693,  20  SW  248;  Wall  v.  Niagara  Mln., 
etc.,  Co..  20  Utah  474,  59  P  399;  Stil- 
well v,  Spokane  Alarm  Co.,  66  Wash. 
703.  120  P  86.  (2)  The  verbal  rati- 
fication of  the  contract  by  the  presi- 
dent after  organisation,  a  written 
recognition   of   the   existence   of   the 


agreement,     and     the     payment     of 
money  thereunder  with  a  promise  to 

Say  a  second  installment,  leaves  no 
oubt  of  the  company's  adoption  of 
the  contract.  Hoag  t.  Lament.  16 
AbbPrNS  (N.  T.)  91  [mod  on  other 
grounds  60  N  Y.  96].  (8)  And  where 
the  promoter  becomes  a  director, 
little  additional  evidence  is  required 
to  establish  the  ratification  of  con- 
tracts made  in  the  name  of  the  asso- 
ciation, whether  before  or  after  he 
becomes  director.  Roberts  Mfg.  Co. 
V.  Schllck,  62  Minn.  332,  64  NW  826. 
[h]  BTUUnes  lasafloUnt. — Cushion 
Heel  Shoe  Co.  v.  Hartt,  181  Ind.  167, 
103  NE  1068,  60  LRANS  979;  Tuttle 
v,  George  A.  Tuttle  Co.,  101  Me.  287, 
64  A  496,  8  AnnCas  260;  Do  La 
Motte  V.  Northwestern  Clearance  Co., 
126  Minn.  197,  201,  148  NW  47  [clt 
Cyc]. 

[1]  Battflcatloii  or  aAoptloa  a 
question  for  the  Jnry. — (1)  Possell 
V.  Smith,  89  Colo.  127,  88  P  1064; 
Brautigam  v.  Dean,  86  N.  J.  L.  549, 
89  A  760  [aff  86  N.  J.  L.  676,  92  A 
3441;  Cakes  v.  Cattaraugus  Water 
Co.,  148  N.  Y,  430.  38  NE  461,  26  L.RA 
644;  Schreyer  v.  Turner  Flouring 
Mills  Co.,  29  Or.  1,  43  P  719;  Mc- 
Donoug)i  v.  Houston  First  Nat.  Bank, 
84  Tex.  809.  (2)  The  question 
whether  there  is  any  evidence  from 
which  a  jury  may  reasonably  infer  a 
ratification  is  one  for  the  court; 
but,  where  there  is  any  evidence 
which  admits  of  such  Inference,  It 
becomes  a  matter  for  the  determina- 
tion of  the  Jury.  Brautigam  v.  Dean, 
86  N.  J.  L.  649,  89  A  760  [aCT  86 
N.  J.  L.  676.  92  A  344]. 

75.  U.  S.— In  rs  Ballou.  215  Fed. 
810;  Hawkeye  Gold  Dredging  Co.  v. 
Iowa  State  Bank,  167  Fed.  263  [rev 
on  other  grounds  177  Fed.  164,  100 
CCA  626];  Bridgeport  Electric,  etc., 
Co.  V.  Meader,  72  Fad.  116,  18  CCA 
461. 

Ala. — Moore,  etc.  Hardware  Co.  ▼. 
Towers  Hardware  Co.,  87  Ala.  206. 
6   S  41,  12  AraSR  28. 

Ark. — Carter  v.  Gray,  79  Ark.  278. 
96  SW  877;  Little  Rook,  etc.,  R.  Co. 
V.  Perry,  37  Ark.  164. 

Cal. — Rideout  v.  National  Home- 
stead Assoc,  14  Cal.  A.  349.  112  P 
192. 

Colo. — Possell  v.  Smith,  89  Colo. 
127,  88  P  1064;  Grand  River  Bridse 
Co.  v.  Rollins,  IS  Colo.  4,  21  P  897; 
Arapahoe  Inv.  Co.  v.  Piatt,  6  Colo. 
A.   615,   39   P   684. 

Conn. — United  German  Sliver  Co. 
v.  Bronson.  92  Conn.  266.  102  A  647. 
Oa. — Chicago  Bldg.,  etc.,  Co.  v. 
Talbotton  Creamery,  etc.,  Co.,  106  Qa. 
84,  81  SB  809  (where  the  corporation 
took  a  building  for  which  the  debts 
were  contracted  and  on  which  they 
were  a  lien). 

Ida. — Commerlcal  Trust  Co.  v. 
Idaho  Brick  Co.,  26  Ida.  766.  139  P 
1004;  Mantle  v.  Jack  Waite  Mln.  Co., 
24  Ida.  613,  135  P  864.  136  P  1130. 
111. — Streator  Independent  Tel.  Co. 
V.  Continental  Tel.  Constr.  Co.,  217 
111.  677,  76  NE  646  faff  118  111.  A. 
141;  Rockford,  etc..  R.  (3o.  v.  Sas«. 
66  III.  328.   16  AmR  687. 

Ind. — Smith  v.  Parker,  148  Ind. 
127,  46  NE  770.  „,.._, 

Iowa. — Bobzin    v.     Gould    Balance 

Valve  Co.,  140  Iowa  744,  118  NW   40. 

Ky. — Farmers'  Bank  v.  Smith,    105 

Ky.  816,  49  SW  810,  20  KyL  1637,   88 

AmSR   341. 

Me. — Bobbins  v.  Bangor  R..  etc.. 
Oo..  100  Me.  496,  601.  62  A  13«.  1 
LRANS  963    [cit  Cyc].  _ 

Md. — Maryland  Apartment  Houae 
Co.  V.  Glenn,  108  Md.  877,  70  A  216; 
Grape  Sugar,  etc..  Mfg.  Co.  v.  Small. 
40  Md.  896.  _ 

Mass. — Forbes  v.  Thorpe,  209  Mass. 
670,  96  NE  965;  Holyoke  Envelope 
Co.  v.  U.  S.  Envelope  Co.,  182  Mass. 
171,  66  NE  64.  ^,      ^ 

Minn. — Battelle  v.  Northwestern 
Cement  Co.,  87  Minn.  89,  38  NW  82 7- 


For  latsr  eaass,  dsrslopmsats  and  ohaafM  In  the  law  see  cumulative  Annotations,  Miqs  title,  page  and  note  nulnl>«r. 
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failure  to  object  when  a  elaim  on  a  preeorporate  I  ratification  thereof." 

contract  is  mentioned,  is  not  sufficient  evidence  of  i      The  fact  that  the  corporation  has  paid  certain  ob- 


Hiss. — Hulverhlll  v.  Vlcksbure  R., 
etc.,  Co..  S8  Mlaa.  689,  tO  S  647. 

Mo. — ^Van  Noy  v.  Central  Union  F. 
Ina  Co.,  168  Mo.  A.  287.  163  SW  1090: 
Brown  Contracting  Co.  v.  Bambrlck 
Bros.  Conatr.  Co.,  ISO  Mo.  A.  505.  131 
SW  134:  Pitman  v.  Chicago- Jopl In 
Lead,  et<v.  Co„  113  Mo.  A.  613,  87 
3W  10:  puts  V.  D.  M.  Steele  Mercan- 
tile Co.,  75  Mo.  A.  221;  Joy  v.  Man- 
Ion.  28  Mo.  A.  65. 

Nebr. — Paxton    Cattle    Co.    v.    Ara- 

K hoe  First  Nat  Bank,  21  Nebr.  621, 
NW  271,  69  AmR  862. 

N.  H. — Liow  V.  Connecticut,  etc,  R. 
Co..  45  N.  sH.  370  (leading  case); 
Despatch  Line  of  Packets  v.  Bellamy 
Mfg.  Co.,   12  N.  H.  206,  37  AmD  203. 

N.  J. — Seacoast  R.  Co.  v.  Wood.  65 
N.  J.  Sq.  630.  66  A  387  [all  78  N.  J. 
Bq.  298  mem,   81  A  1132  me'kn]. 

N.  M. — Morlarlty  v.  Meyer,  21  N. 
U.  SU,  167  P  652,  L.RA19ieK  1166. 

N.  T. — Morgan  v.  Bon  Bon  Co.,  222 
N.  T.  22,  118  NE  205;  Gordon  v. 
House  of  Childhood,  83  Misc.  74.  144 
NTS  S86;  Rogers  v.  New  York,  etc.. 
Land  Co.,  134  N.  Y.  197,  32  NB  27; 
Bommer  v.  American  Spiral  Spring 
Butt  Hinge  Mfg.  Co.,  81  N.  Y.  488; 
Bell  V.  Shlbley,  83  Barb.  610:  Davis 
V.  Valley  Electric  Light  Co.,  61  NYS 
(80;  Grler  v.  Hazard,  13  NYS  683 
raff  14  NYS  784}. 

Oh. — City  Bldg.  Assoc,  v.  Zahner, 
C  Oh.  Dec  (Reprint)  1068,  10  Cine 
LBul  181. 

Or. — Schreyer  v.  Turner  Flouring 
Mills  Co.,  29  Or.  1,  43  P  719. 

Pa. — Bell's  Gap  R.  Co.  v.  Christy, 
79  Pa.  54,  21  AmR  39. 

R.  I.— Ireland  v.  Globe  Milling, 
etc.,  Co.,  20  R.  I.  190,  38  A  116,  38 
LRA  299. 

S.  D. — Chase  v.  Redfleld  Creamery 
Co.,  12  S.  D.  629,  81  NW  951;  Kaep- 

gler  T.  Redfleld  Creamery  Co.,  12  S. 
I.  483,  81  NW  907;  Huron  Printing, 
etc.,  Co.  V.  Klttleaon,  4  S.  D.  620,  67 
NW  233. 

Tex. — Weatheraby  v.  Texas,  etc.. 
Lumber  Co.,  180  SW  786  Irey  on 
other  grounds  (Civ.  A.)  146  SW 
241];  Weatherford.  etc.,  R.  Co.  v. 
Granger,  86  Tex.  350,  24  SW  795,  40 
AmSR  887  fev  (Civ.  A.)  23  SW 
425];  Commonwealth  Bonding,  <etc., 
Co.  V.  Curry,  (Civ.  A.)  188  SW  1; 
ExUne-Reimers  Co.  v.  Lone  Star  F. 
Ins.  Co.,  (Civ.  A,)  171  SW  1060,  1063 
IQuot  C>c] ;  American  Home  L.  Ins. 
to.  V.  Compere,  (Clv.  A.)  159  SW  79; 
Bradshaw  v.  Jones,  (Clv.  A.)  152  SW 
(95;  Lancaster  Gin,  etc.,  Co.  v.  Mar- 
ray  Ginning  System  Co.,  19  Tex.  Clv. 
A  110.  47  SW  387. 
^Utah. — ^Wail  v.  Niagara  MIn.,  «tc., 
Co„  20  Utah  474.  59  P  399. 
_  Wash. — Chllcott  V.  Washington 
State  Colonization,  46  Wash.  148.  88 
P  113. 

Eng. — Howard  v.  Patent  Ivory 
Mfg.  Co.,  38  Ch.  D.  166;  In  re  Here- 
ford, etc..  Waggon,  etc.,  Co.,  2  Ch. 
D.  621;  Oooday  v.  Colchester,  etc..  R. 
Co..  17  Beav.  132,  15  EngL&Eq  698, 
51  Reprint  983;  Vlgers  v.  Pike.  8 
CL  &  F.  562,  8  Reprint  220;  Llndsey 
».  Great  Northern  R.  Co.,  10  Hare 
(64,  44  BngCh  643,  68  Reprint  1094; 
Greenhalgh  v.  Manchester,  etc.,  R. 
Co.,  3  Myl.  &  C.  784.  14  EngCh  784, 
40  Reprint  1128;  Stanley  v.  Chester, 
etc.,  R.  Co.,  3  MyL  &  C.  773,  14. 
EngCh  778,  40  Reprint  1124;  Ed- 
wards V.  Grand  Junction  R.  Co.,  1 
Myl.  &  C.  650,  12  EngCh  650.  40 
Reprint  625;  Petre  v.  Eastern  Coun- 
ties R.  Co.,  1  R.  &  Can.  Cas.  462. 

"The  adoption  of  such  agreement 
oy  the  corporation  after  Its  formation 
may  be  Implied  by  the  acts  or 
acquiescence  of  the  corporation  or  Its 
agents  without  any  express  accept- 
ance. After  a  corporation  knowingly 
receives  the  benefit  of  an  engagement 
entered  Into  by  its  promoters  prior 
to  its  organization,  it  will  usually 
not  be  permitted  to  deny  that  It 
agreed  to  assume  the  corresponding 
burdens."  Smith  v.  Parker,  148  Ind. 
127,  133,  45  NB  770. 

[a]    Boetaela*    «rltlolz*<L— Preston 


V.  Liverpool,  etc.,  R.  Co.,  5  H. .  L. 
Cas.  605,  10  Reorlnt  1037  [aff  1  Sim. 
N.  S.  586,^  40  EngCh  588,  7  EngL& 
Eq.  124,  61  Reprint  226].  And  see 
Caledonian,  etc.,  R.  Ck).  v.  Helens- 
burgh, 2  Macq.  391. 

[b]  XUnatrationa. — (l)  Thus  where 
a  proposition  was  ma4e  on  behalf  of 
a  railroad  company  by  Its  promoters, 
that,  If  a  bonus  should  be  subscribed 
and  paid  to  it,  it  would  build  a  road 
between  certain  points,  and  would 
carry  coal  a:t  a  stipulated  rate,  It 
was  held  that  the  corporation,  by 
accepting  the  bonus  after  Its  organ- 
ization, adopted  the  contract  and  was 
bound  to  fuinil  the  stipulations. 
Weatherford,  etc.,  R.  Co.  v.  Granger, 
86  Tex.  350,  24  SW  795.  40  AmSR 
837.  (2)  And  where  the  promoters 
of  an  insurance  company  took  a 
stock  subscription  and  agreed  that 
the  company,  If  organized,  would 
loan  a  certain  sum  to  the  stock- 
holder, and  the  company  accepted  the 
contract.  It  took  Its  burden  as  well 
as  Its  benefits  and  was  liable  for 
refusal  to  make  the  loan  as  agreed. 
American  Home  L.  Ins.  Co.  v.  Com- 
pere, (Tex.  Clv.  A.)  159  SW  79.  (3) 
In  a  Nebraska  case,  after  articles  of 
incorporation  had  been  drawn  up  and 
signed  by  the  promoters  of  a  cattle 
company,  but  before  they  were  filed, 
and  before  the  time  fixed  In  the 
articles  for  the  commencement  of- 
business,  a  president  was  selected 
for  the  corporation  by  the  promoters, 
and  he.  In  their  presence  and  with 
their  approval,  executed  and  delivered 
to  a  third  person  a  note,  purporting 
to  be  the  note  of  the  corporation, 
in  payment  for  and  in  consideration 
of  the  sale  and  delivery  of  certain 
horses  and  cattle  and  a  ranch  and 
other  property  to  the  corporation. 
After  the  corporation  was  fully 
organized,  and  the  time  had  arrived 
when  it  was  authorized  to  commence 
business,  the  property  came  Into  Its 
possession,  and  It  continued  to  use 
and  enloy  the  same.  It  was  held 
that  this  was  an  adoption  of  the 
note  by  the  corporation,  and  that  It 
was  liable  thereon.  Paxton  Cattle 
Co.  V.  First  Nat.  Bank,  21  Nebr.  621, 
33  NW  271,  69  AmR  852.  (4)  Where 
the  promoter  of  a  corporation  em- 
ployed plaintiff  to  procure  a  loan  on 
the  property  of  the  future  corpora- 
tion, promising  to  pay  him  a  certain 
compensation  for  his  services,  and 
after  Its  formation  the  corporation 
accepted  the  loan  so  procured  and 
executed  a  mortgage  to  pay  the  same. 
It  was  held  that  plaintiff  was  en- 
titled to  recover  from  the  corpora- 
tion In  an  action  at  law  a  reason- 
able compensation  for  his  services, 
not  exceeding  the  sum  mentioned  In 
the  agreement  with  the  promoter. 
Maryland  Apartment  House  Co.  v. 
Glenn,  108  Md.  377,  70  A  216. 

[c]  ZdmitatloB  of  ml*. — A  dis- 
tinction has  been  drawn,  with  re- 
spect to  the  rule  that  a  corporation 
which  accepts  the  benefits  of  a  con- 
tract made  by  Us  promoters  takes  it 
cum  onere,  between  a  promise  made 
on  behalf  of  the  corporation  In  the 
contract  Itself,  the  benefits  of  which 
the  corporation  has  accepted,  and  a 
promise  In  a  previous  contract  to  pay 
for  services  In  procuring  the  latter 
to  be  made;  and  it  was  held  by  the 
Texas  supreme  court  that,  while  a 
corporation  accepting  a  bonus  con- 
tracted for  by  Its  promoters  was 
bound  by  the  stipulations  In  con- 
sideration of  which  the  bonus  was 
subscribed.  It  was  not  bound,  by  rea- 
son of  Its  acceptance  of  the  bonus, 
by  a  contract  made  by  Its  promoters 
to  pay  a  man  for  services  in  pro- 
curing subscribers  to  the  bonus, 
since  the  latter  contract  was  no  part 
of  the  contract  the  benefits  of  which 
It  accepted.  Weatherford,  etc..  R. 
Co.  V.  Granger,  86  Tex.  350,  24  SW 
795,  40  AmSR  837  [rev  (Clv.  A.)  23 
SW  425].  See  also  infra  {  332,  text 
and  note  71-73. 

[d]  Whan  rol*  aot   ai>plloahl««— 


Whei^  promoters  of  a  corporation 
who  have  purchased  property  with 
knowledge  that  It  was  sold  condi- 
tionally to  their  vendor,  the  condi- 
tional contract  not  having  been  filed, 
however,  as  required  by  statute  to 
render  It  notice  to  subsequent  bona 
flde  purchasers,  sell  and  deliver  the 
same  to  the  corporation  when 
formed,  and  the  corporation  pays 
them  full  consideration  therefor, 
there  is  no  application  of  the  prin- 
ciple that  a  contract  mad^  for  a  pro- 
jected corporation  is  to  be  treated  as 
a  proposal  to  the  company  when  it 
comes  into  existence,  and  that  the 
acceptance  of  Its  benefits  by  the  com- 

Sany  Justifies  the  Inference  that  it 
as  accepted  or  adopted  it.  Grand 
Rapids  Furniture  Co.  v.  Grand  Hotel, 
etc.,  Co.,  11  Wyo.  128,  70  P  888,  72  P 
687 

[e]  Xaowladire  of  costraet. — (1) 
Knowledge  by  tne  corporation  of  the 
contract  at  the  time  of  receiving  the 
benefits  is  a  necessary  allegation  and 
must  be  proved  In  order  to  maintain 
an  action  against  It.  Peek  v.  Stein- 
berg, 168  Cal.  127,  124  P  824; 
Pacific  Bank  v.  Stone.  121  Cal.  202, 
53  P  634;  Rldeout  v.  National  Home- 
stead Assoc  14  Cal.  A.  849,  112  P 
192;  Pitts  v.  D.  M.  Steele  Mercantile 
Co.,  75  Mo.  A.  221.  (2)  Since  a  per- 
son suing  on  an  unauthorized  con- 
tract must  show  actual  ratification, 
or  some  affirmative  act  from  which 
it  may  be  Inferred,  ratification  by  a 
corporation  of  a  contract  made  by  Its 
organizers  will  not  be  presumed, 'Cven 
where  It  has  received  benefits  there- 
from, unless  it  is  shown  that  It  had 
actual  knowledge  of  the  specific  con- 
tract out  of  which  the  benefits  arose. 
Rldeout  V.  National  Homestead 
Assoc,  14  CaL  A.  349.  112  P  192. 
(3)  The  knowledge  of  the  contract 
of  the  promoters  for  a  debt  to  b« 
Incurred  by  two  of  the  directors 
directly  interested  in  the  contract  is 
Insufficient  to  charge  the  corporation 
with  ratification  of  the  debt  or 
estopped  to  deny  its  authorization. 
Rldeout  V.  National  Homestead 
Assoc,  supra.  (4)  Where  the  pro- 
moters of  a  corporation  agreed  to 
pay  a  bonus  for  an  option  to  pur- 
chewe  timber  land,  and  the  de€d  was 
made  directly  to  the  projected  cor- 
poration, which  paid  the  entire  con- 
sideration therein  named,  there  being 
no  mention  in  the  deed  of  the  pur- 
chase of  the  option,  the  corporation 
did  not  assume  the  obligations  of  the 
promoters'  contract.  It  not-  being 
charged  with  notice  thereof.  Wea- 
theraby V.  Texas,  etc..  Lumber  Co., 
(Tex.  Clv,  A.)  148  SW  243  [rev.  on 
other  grounds  180  SW  736].  (6) 
Knowledge  of  the  president  Is  knowl- 
edge of  the  corporation.  Weathersby 
V.  Texas,  etc..  Lumber  Co.,  supra. 

[f]  BvldsBo*  laanfflctenti —  (1) 
Rldeout  V.  National  Homestead 
Assoc,  14  Cal.  A.  349,  112  P  192.  (2) 
Where  G,  whb  was  the  owner  of  cer- 
tain patent  rights,  e^reed  that  plain- 
tiff, who  had  no  Interest  In  such 
patent  rights,  should  receive  twenty- 
five  per  cent  of  the  actual  stock  of 
any  company  which  should  be  organ- 
ized to  exploit  or  purchase  the 
patents,  and  defendant  company  was 
thereafter  organized,  partly  through 
plaintiff's  endeavors,  and  purchased 
the  patent  from  G,  It  was  held  that 
defendant's  acceptance  of  the  benefit 
of  whatever  value  was  contributed 
by  plaintiff's  services  did  not  constJ- 
tute  such  a  ratification  of  the  under- 
standing between  plaintiff  and  G  as 
would  warrant  a  submission  of  the 
question  of  defendant's  liability  to 
plaintiff  thereon  to  the  jury.  Dickin- 
son V.  Matheson  Motor  CJar  Co.,  171 
Fed.  646,   97  CCA  29. 

Where  corporate  rlcht  ox  UahUlty 
was  not  latandsd  see  Infra  i  293. 

76.  Cushion  Heal  Shoe  Co.  v. 
Hartt,  181  Ind.  167,  103  NE  1063.  60 
LRANS  '979;  Tifft  v.  Quaker  City 
Nat.  Bank,  8  Pa.  Co.  6Q6  [aA  141  PI 
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ligations  contracted  by  its  promoters  has  no  tend- 
ency to  establish  an  assumption  of  or  promise  to 
pay  other  obligations  so  contracted.^' 

[$  293]  C4)  Where  Corporate  Right  or  liability 
Was  Not  Intended.  A  contract  made  by  the  pro- 
moter of  a  corporation  is  not  binding  upon  the 
corporation  when  formed,  on  the  theory  of  an  im- 
plied ratification  or  adoption  by  the  Receipt  of  tho 
benefits  thereof,  unless  it  was  made  upon  the  credit 
of  the  corporation  and  with  a  mutual  expectation 
that  the  promoters  would  form  the  corporation  and 
that  the  dorporation  would  assume  the  contract." 
Nor  can  a  corporation  or  its  receiver  claim  the 
benefit  of  a  contract  made  by  its  promoter,  organ- 
izer, and  principal  stockholder  and  ofBcer  individu- 


ally prior  to  inooiporation,  where  the  contract  was 
an  individual  transaction,  .^nd  it  has  not  been  as- 
signed to  the  corporation." 

[$  294]  (5)  Effect  of  Adoption  or  Satiflcation— 
(a)  In  OeneraL  While  it  is  often  said,  and  has 
sometimes  been  held,  that  a  corporation  may  ratify 
contracts  made  by  its  promoters  before  incorpora- 
tion,** by.  the  great  weight  of  authority,  tjie  act  of 
the  corporation  in  adopting  contracts  entered  into 
by  promoters  is  not  a  ratification  of  such  contracts 
in  the  proper  sense,  as  the  term  is  used  in  the  law 
of  agency,  since  the  promoters  could  not  be  its 
agents  prior  to  its  creation,  but  it  is  in  legal  effect 
a  novation  or  the  making  of  a  contract  by  the  cor- 
poration as  of  the  date  of  the  adoption.**     Such 


[a]  XUwrt(*tlon< — The  fact  that 
at  a  meeting  of  the  directors  of  a 
corporation  tbe  president  called  their 
attention  to  a  claim  for  services 
rendered  In  securlntc  subscriptions  to 
the  capital  stock,  and  that  the  mem- 
bers of  the  board  assented  to  the 
validity  of  the  claim,  and  did  not 
object  to  it,  did  not  constitute  a 
ratification  of  a  promise  by  a  singrle 
promoter  to  pay  for  such  services. 
Tift  v.  Quaker  City  Nat.  Bank,  141 
Fa.   SSO.   21  A  660. 

n.  Church  v.  Church  Cementico 
Oq^75  Minn.  85,  77  NW  648. 

TBL  U.  S. — ^Dickinson  v.  Matheson 
Motor  Car  Co.,  161  Fed.  874  [aff  171 
Fed.  646.  97  CCA  29]. 

Ark. — Perry  v.  Little  Rock,  etc.,  R. 
Co.,  '44  A>k.  383;  L.lttle  Rock,  etc., 
K.  Co.  v.  Perry,  87  Ark.  164. 

Oa.— Mitchell  v.  Olfford,  133  Oa. 
823,   67  SE  197. 

Ind. — Davis,  etc.,  Bldg.,  etc.,  Co.  v. 
Hillsboro  Creamery  Co.,  10  Ind.  A. 
42,  37  NB  549. 

Kan. — Tryber  v.  Girard  Creamery, 
etc.,  Co.,   67  Kan.   489.   73   P  .83. 

La. — ^E.  A.  Sammons  Co.  v.  People's 
Bank,  etc.,  Co.,  134  La.  718,  64  S 
«90. 

■  Nebr. — Davis  v.  Ravenna  Creamery 
Co.,  48  Nebr.  471,  67  NW  436. 

N.  T. — Morgan  v.  Bon  Bon  Co.,  165 
App.  Dlv.  89,  160  NTS  668;  Adams 
V.  Empire  Laundry  Mach.  Co.,  4  NTS 
738. 

Wyo. — Grand  Rapids  Furniture  Co. 
V.  Grand  Hotel,  etc.,  Co.,  11  Wyo. 
128,   70  P  838,   72  P  687. 

Eng. — In  re  Skegness,  etc.  Tram- 
ways Co.,  41  Ch.  D.  216. 

"From  all  the  authorities.  It  seems 
clear  that.  In  order  to  recover,  in  an 
action  at  law,  the  plaintiff  must 
show  either  an  express  promise  of 
the  new  company,  or,  that  the  con- 
tract was  made  with  persons  then 
-engaged  In  Its  formation,  and  tak- 
ing preliminary  steps  thereto,  and 
that  the  contract  was  made  on  be- 
half of  the  new  company,  in  the 
expectation  on  the  part  of  plaintltC, 
«nd  with  the  assurance  on  the  part 
of  the  projectors,  that  it  would  be- 
come a  corporate  debt,  and  that  the 
company  afterwards  entered  upon 
and  enjoyed  the  benefit  of  the  con- 
tract, and  by  no  other  title  than 
that  derived  through  it.  Prom  these 
circumstances  an  affirmance  would 
be  implied.  Whether  equities  might 
arise  under  other  circumstances,  is 
a  matter  to  be  considered  when  duly 
presented  In  a  Chancery  case.  No 
Authorities  have  gone  the  length  of 
holding  that  any  contract  made  with 
Individuals,  exclusively  upon  indi- 
vidual credit,  will  become  the  con- 
tract of  any  future  corporation  they 
may  form,  for  the  more  convefilent 
management  and  use  of  the  benefits 
■of  it."  LKtle  Rock,  etc.,  R.  Co.  v. 
Perry,  87  Ark.   164,  191. 

[a]  Ooxpoxatloa  not  UaUa  for 
aarvwes  rMUIoMd  under  contract 
with  promoters  wliere  there  was  no 
intention  or  expectation  that  It 
would  be  bound.  Dickinson  v. 
Matheson  Motor  Car  Co.,  .161  Fed. 
874,    [aff  171    Fed.    646.   97   CCA   29]; 


Perry  v.  Little  Rock,  etc.,  R.  Co.,  44 
Ark.  883:  Little  Rock,  etc.,  R.  Co.  v. 
Perry,  37  Ark.  164;  In  re  Skegness, 
etc..  Tramways  Co.,  41  Ch.  D.  215. 

[b]  Use  of  tbe  ohartar  preparad 
hy  ta*  yxomotera'  attomay,  under  & 
contraot  with  the  promoters,  is  not 
an  adoption  of  the  contract.  Jones 
v.   Smith.    (Tex.  Civ.  A.)    87  SW  210. 

[c]  Vot  liaM*  for  price  of  prop- 
erty purchased  on  credit  of  pro- 
moters and  afterward  traosferred  to 
corporation.  Davis,  etc.,  Bldg.,  etc., 
Co.  V.  Hillsboro  Creamery  Co.,  10 
Ind.  A.  42,  87  NE  549. 

TJaWHty  for  servloM  and  •zpeBdlc 
tares  of  promotus  see  Infra  i  332. 


TiIaWMgr  for  d»1its  or  oontraeta  of 
preofdlag'      partaarslilp      see      infra 

TV.  Downs  V.  Ounther,  128'  Md. 
626,  98  A  138  (where  the  receiver  of 
an  insolvent  corporation,  which  oc- 
cupied part  of  a  building  leased  to 
its  organiser  and  president  before 
Its  Incorporation,  was  held  not  en- 
titled to  subrentals  collected  by  the 
lessee,  where  no  assignment  of  the 
lease  or  agreement  to  account  for 
the  subrentals  to  the  corporation 
was  proved). 

aa  Whitney  v.  Wyraan,  101  U.  8. 
392,  25  L.  ed.  1060;  Stanton  v.  New 
York,  etc.,  R.  Co.,  59  Conn.  272.  22 
A  300,  21  AmSR  110;  Qulnn  v. 
American  Bankers'  Asaur.  Cte.,  183 
Mo.  A.  8.  165  SW  828;  Oakes  v.  Cat- 
taraugus Water  Co.,  143  N.  T.  430, 
38  NE  461,  26  LRA  644.  And  see 
other  cases  supra   (9   290-298. 

[a]  lUiurtrattoB.^ — Thus  it  was 
held  that,  where  a  contraot  made  by 
promoters  was  ratified  by  the  cor- 
poration, such  ratification  related 
back  to  the  date  of  the  execution  of 
the  contract  and  entitled  the  other 
party  to  have  services  rendered  by 
him  prior  to  the  ratification  con- 
aldw«d  in  estimating  damages  for 
the  compcuiy's  violation  of  the  con- 
tract. Stanton  v.  New  York,  etc,  R. 
Co.,  5»  Conn.  272,  22  A  300,  21  AmSR 
110. 

81.  Ala. — stone  v.  Walker,  77  B 
664. 

Conn. — ^United  German  Silver  Co. 
V.  Bronson,  92  Conn.  266,  102  A  647. 

Hawaii. — Marconi's  Wireless  TeL 
Co.  V.  Cross,   16  Hawaii  390. 

Ind. — Smith  T.  Parker,  148  Ind. 
127,  46  NE  770. 

Mass. — Koppel  v.  Massachusetts 
Brick  Co.,  192  Mass.  228,  78  NE  128. 

Minn. — McArthur  v.  'rimes  Print- 
ing Co.,  48  Minn.  319,  51  NW  216,  81 
AmSR  663. 

Mo. — Queen  City  Furniture,  etc., 
Co.  v.  Crawford,  127  Mo.  366.  30  SW 
168;  Van  Noy  v.  Central  Union  F. 
Ina  Co.,  168  Mo.  A.  287,  153  SW 
1090;  Brown  Contracting  Co.  v.  Bam- 
brlck  Bros.  Constr.  Co.,  150  Mo.  A. 
606,  181  SW  184. 

N.  Y. — Morgan  v.  Bon  Bon  Co.,  222 
N.  T.  22,  118  NB  205  [rev  165  App. 
Dlv.  89.  150  NTS  668];  Thistle  v. 
Jones,  46  Misc.  215.  92  NTS  113. 

Pa. — Columbus  Ins.  Bank  v.  U.  S. 
Bank,   7  Legint  129. 

Tenn. — ^Pittsburg,  etc.,  Copper  Mln. 
Co.  v.  Quintrell.  91  Tenn.  693,  20  SW 


248. 

Tex. — ^Weatharford,  etc.,  R.  Co.  v. 
Granger,  86  Tex.  360,  24  SW  795.  40 
AmSR  837:  Exllne-Relmera  Co.  v. 
Lone  Stair  L.  Ins.  Ck>.,  (Civ.  A.)  171 
SW  1060,   1063. 

W.  Va. — Chesapeake,  etc,  R.  Co.  v. 
Deepwater  R.  Co.,  67  W.  Va.  641, 
666,  50  SE  890  [pit  Cyc];  Richardson 
V.  Graham,  45  W.  Va.  134,  30  SE   92. 

Wis. — Badger  Paper  <3o.  v.  Rose, 
95  Wia  14'6,  10  NW  802,  87  LRA  162. 

Wyo. — Hecht  v.  Acme  Coal  Co.,  19 
Wyo.  10.  113  P  786. 

Eng. — Natal  Land,  etc,  (3o.,  Ltd.  v. 
Pauline  Colliery,  etc.  Syndicate,  IL>td.. 
ri904]  A.  C.  120;  North  Sydney  IttV. 
Co.,  Ltd.  V.  Higglns,  [1899]  A.  C. 
263;  In  re  Johannesburg  Hotel  Co., 
[1891]  1  Oh.  119:  In  re  Empress  Bn- 

flneerlng  Co.,  16  Ch.  D.  125,  1  SRC 
99;  Kelner  v.  Beucter,  L.  R.  2  C.  P. 
174. 

Man. — Van  Hummell  v.  Inter- 
national Guarantee  Co.,  28  Man.  103, 
10  DomLR  306,  23  WestLR  248,  Ann 
Casl913E    1163. 

Que. — Duquenne  v.  La  Oomp&Knie 
Gen.  des  Boissons  OaoadleDneB.  31 
Que.  Super.  409. 

"A  corporation  Is  not  bound  by 
such  a  contract,  unless  after  Its 
organization  It  adopts  such  contract. 
The  obligation  of  the  corporation 
does  not  rest  on  any  supposed 
agency  of  the  promoters  and  a  ratifi- 
cation of  their  acts,  but  upon  the 
immediate  and  voluntary  act  of  the 
company."  Smith  v.  Parker,  148 
Ind.  127,  183,  45  NE  770;  and  other 
cases  supra  this  note. 

"The  liability  of  the  corporation, 
under  such  .circumstances,  does  not 
rest  upon  any  principle  of  the  Ia.w 
of  agency,  but  upon  the  immediate 
and  voluntary  act  of  the  company. 
Althou^  the  acts  of  a  corporation 
with  reference  to  the  oontrsjcts  made 
by  promoters  In  Its  behalf  before 
Its  organisation  are  frequently 
loosely  termed  'ratification.'  yet  a 
'ratification,'   properly  so  called,    im- 

&lles  an  existdng  person,  on  whose 
ehalf  the  contract  might  have  been 
made  at  the  time.  There  cannot.  In 
law,  be  a  ratification  of  a  contract 
whidh  ■  could  not  have  been  mode 
binding  on  the  ratlfter  ait  the  time 
it  was  made,  because  the  ratifler 
was  not  then  in  existence.  In  ra 
Empress  Engineering  Co.,  16  Oh.  I>. 
125,  1  ERC  699;  Melhado  v.  Porto 
Alegree.  etc.,  R.  CJo.,  L.  R.  9  C.  P. 
.503;  Kelner  v.  Baxter,  L.  R.  2  C.  P. 
114.  What  is  called  'adoption.'  In 
such  cases.  Is,  in  legal  effect,  the 
making  of  a  contract  of  the  dajte 
of  the  adopitlon,  ejid  not  as  of  some 
former  date."  McArthur  v.  Times 
Printing  Co.,  48  Minn.  819,  822.  51 
NW  216,  31  AmSR  663. 

[a]  If  a  oorpoxathm  la  la  «st«t- 
•BO«k  by  recuson  of  the  filing  of  its 
articles  of  incorporation,  at  tho 
time  a  contract  Is  made  by  one  cust- 
tng  as  manager  for  the  subscribers 
to  stock,  but  has  not  been  organised. 
so  that  suoh  manager  Is  not  then 
the  agent  of  the  corporation,  a  sub- 
sequent ratification  of  the  oontrocl 
by  the  corporation  after  Its  complete 


For  later  eaaea,  darelopmMits  and  ohaaffes  in  the  law  see  cumulative  Annotations,  sjaCmatitta,  page  and  note  number. 
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ratification  or  adoption  may  or  may  not  relieve  the 
promoters  from  personal  liability  on  the  contract, 
according  to  the  agreement  of  the  parties.^^ 

[i  295]  (b)  Statate  of  Frauds.  It  follows  from 
this  principle  that,  although  a  contract  made  by 
promoters  in  behalf  of  the  proposed  corporation 
was  by  its  terms  not  to  be  performed  within  one 
year  from  the  date  of  the  making  thereof  by  the 
promoter,  it  is  not  within  the  statute  of  frauds  if 
it  be  performed  within  one  year  from  the  date  of 
its  adoption  by  the  corporation,  since  the  contract 
is  to  be  regarded  as  made  at  the  time  of  such  adop- 

[i  296]  c.  Proposal  to  and  Acceptance  by  Cor- 
poration When  Formed — (1)  In  GeneraL  An  en- 
gagement made  through  promoters  with  a  corpora- 
tion which  has  not  yet  been  called  into  existence 
may  have  the  legal  e£Eeet>  of  a  proposal  to  the 
fatore  corporation  for  a  contract,  so  that  a  con- 
tract with  the  corporation  will  arise  when  it  accepts 
the  same  after  it  has  been  fully  organized.^  But 
in  order  that  this  principle  may  apply  there'  must 
be  an  acceptance  in  some  form  so  as  to  bind  and'fix 
the  rights  of  both  parties." 


[i  297]  (2)  Sabscriptions  for  Stock.  On  this 
principle  many  courts  hold  that  a  subscription  to 
the  capital  stock  of  an  intended  corporation,  made 
before  it  comes  into  existence,  becomes  a  binding 
jBontract  when  the  corporation  on  coming  into  ex- 
istence accepts  it,  either  expressly  by  issuing  to 
the  subscriber  his  share  certificate,  or  in^)iiedly  by 
otherwise  recognizing  him  as  a  stockliolder  and  ex- 
■tenditag  to  him  the  rights  which  pettain  to  that  rela^ 
tion.  This  is  the  general  doctrine  of  many  eases, 
variously  expressed.** 

[i  298]  d.  Oonstmction  and  Effect  of  Contract."* 
In  the  case  of  a  contract  with  a  third  person  made 
by  promoters  of  a  corpo]»tion  and  ratified  or 
adopted  by  the  corporation,  or  a  contract  of  pro- 
moters or  others  resulting  from  a  proposal  to  the 
corporation  accepted  by  it  after  its  creation,  the 
general  rules  for  the  C9n3truction  of  contracts 
apply,  and  the  intention  of  the  parties  is  deter- 
mined from  the  terms  of  the  contract  construed  in 
the  light  of  the  circumstances  under  which  it  was 
executed  or  made.^  Such  contracts  are  also  sub- 
ject to  the  rule  requiring  a  contract  to /be  suffi- 
ciently certain  to  enable  the  court  to  ascertain  the 


urganixation  relates  back  to  the  date 
of  the  contract.  Badger  Paper  Co. 
V.  Rose.  95  Wis.  14B,  70  NW  302,  87 
LRA  162. 

[b]  KMwa. — VThere  a  corporation 
named  In  a  lease  as  the  lessee  was 
in  fact  not  Incorporated  at  the  time 
of  the  making  of  the  lease,  but  the 
instrument  was  duly  sealed  and  exe- 
cuted by  the  lessor,  and  delivered  to 
a  committee  for  and  on  behalf  of 
the  corporation,  which,  when  It  be- 
came incorporated,  ratified,  accepted, 
and  adopted  the  leaae,  and  entered 
into  possession  thereunder.  It  was 
bound  by  the  covenants  thereof  from 
the  time  of  such  acceptance  and 
adoption.  Thistle  v.  Jones,  46  Misc. 
21S.  92  NTS  113.  See  also  supra 
SS  291  292 
83.  See  infra  }{  312,  314. 
83.  HcArtbur  v.  Times  Printing 
Co..  48  Minn.  319,  61  NW  216,  31 
AmSR  653. 

8C  Cal. — ScadOen  Flat  Gold-Min. 
Co.  V.  Scadden.  121  Cal.  33,  63  P  440. 
111. — Gent  V.  Manufacturers',  etc, 
Ina  Co.,  107  111.  662  [aff  13  111.  A. 
308]  (a  mutual  Insurance  company); 
Lauder  v.  Peoria  Agricultural,  etc.. 
See.,  71  111.  A.  475  (acceptance  of  a 
proposition  by  a  corporation  by  per- 
formance). 

Ky. — Anderson  v.  West  Kentucky 
College,  10  KyL.  726. 

Masa — Holyoke  Envelope  Co.  v.  U. 
S.  Envelope  Co.,  182  Mass.  171,  66 
NB  54. 

Utnn. — Crow  River  Valley  Cream- 
ery Co.  v.  Strande,  104  Minn.  46,  115 
NW  1038  (as  to  which  see  Infra  S  298 
note  88  [b]). 

Nebr. — Omaha   Loan,    etc.,    Co.     v. 

(Joodman,  62  Nebr.  197,  86  NW  1082. 

Tex.— Weatherford,   etc.,   R.  Co.  v. 

Granger,  S6  Tex.  360,  24  SW  796.  40 

AmSR  837. 

Que. — Howard  v.  Findley,  61  Que. 
Super.  375. 

[a]  naadlnr  ud  proof. — An  al- 
legation In  a  complaint  by  a  corpo- 
ration to  compel  a  transfer  to  It  of 
real  estate,  that  the  owners  "agreed 
and  contracted  that  they  would  sell 
aod  deliver  to  the  plaintiff  all '  the 
real  property  aforesaid,"  in  consid- 
eration .of  the  delivery  to  them  "by 
plaintiff,  of  forty  thousand  shares  of 
its  capital  stock."  Is  sustained  by 
evidence  that  the  owners  made  the 
contract  with  the  promoters  of  the 
corporation,  and  that  the  corporation 
accepted  thp  contract.  Scadden  Plat 
Gold-Min.  Co.  v.  Scadden,  121  Cal. 
33,  53  P    44ff. 

„■&.  Gent  V.  Manufacturers',  etc., 
Mut.  Ins.  Co..  107  III.  652;  Penn 
Match  Co.  v.  Hapgood,  141  Mass.  146, 
7  NE  22;  American  Home  U  Ins.  Co. 
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V.  Jenkins.  (Tex.  Civ.  A.)  138  SW 
424. 

SB.     See  infra  !S  765-770. 

87.  Tim*  %m  of  whloh  oontraot  la 
mad*  see  supra  i  294. 

StatBta  of  frauds  see  supra  {  296. 

8&  Ala. — A.  J.  Cranor  CTo.  v.  Mil- 
ler, 147  Ala.  268,  41  S  678. 

Cal. — Harris  v.  San  Francisco 
Sugar  Refining  Co..  41  Cal.  393; 
Chater  v.  San  Francisco  Sugar  Re- 
fining Co.,  19  Cal.  219. 

Minn. — Crow  River  Valley  Cream- 
ery Co.  v.  Strande,  104  Minn.  46,  115 
NW  1038. 

Miss. — Mulverhlll  v.  Vlcksburg  R., 
etc.,  Co.,  88  Miss.  689,  40  S  647. 

N.  T. — Hunter  Smokeless  Powder 
Co.  V.  Hunter,  100  App.  Div.  191,  91 
NTS  620. 

Pa. — Catawlssa  R.  Co.  v.  Titus,  49 
■Pa.  277. 

Wash. — Wilson  v.  Mears,  177  P 
816. 

See  also  infra  }  828. 

[a]  Vartioiilar  oontiaeta. — (1) 
Where  plaintiff  and  others  who 
owned  a  municipal  franchise,  finding 
It  Impossible  to  raise  money,  and  on 
the  city  insisting  on  the  commence- 
ment of  work,  agreed  to  transfer  the 
franchise  to  a  prospective  corpora- 
tion whose  stock  should  be  sub- 
scribed and  paid  for  in  full  by  the 
parties,  the  agreement  constituted  an 
abandonment  of  plaintiff's  claim  for 
any  compensation  for  his  interest  In 
^he  franchise  on  its  transfer  to  the 
corporation.  San  Antonio  Irr.  Co.  v. 
Deutschmann.  102  Tex.  201,  105  SW 
486,  114  SW  1174.  (2)  A  contract  be- 
tween one  owning  a  franchise  for  the 
construction  and  operation  of  a 
street  railroad  with  a  third  person 
to  transfer  the  same  to  a  corporation 
to  be  formed  In  consideration  of  such 
third. person  paying  him  twenty-five 
per  cent  of  any  profit  that  might  be 
made  out  of  the  property.  Mulver- 
hlll V.  Vlcksburg  R.,  etc.,  Co.,  88 
Miss.  689.  40  S  647. 

[b]  ObUg'Btlon  to  oorporatiOB  amd 
not  meraly  as  snrvtloB. — ^Where  sub- 
scribers to  an  agreement  for  the  for- 
mation of  a  creamery  company  bound 
themselves  by  said  agreement  for 
the  payment  of  a  loan  which  the  di- 
rectors were  authorised  to  negotiate, 
so  that  they  were  equally  liable  for 
the  payment  of  the  loan  and  Interest. 
and  the  corporation  was  formed  and 
the  loan  negotiated,  it  was  held  that 
the  agreement  created  an  obligation 
on  the  subscribers'  p'art  which  was 
an  asset  of  the  corporation  and  on 
which  the  corporation  could  sue,  and 
did  not  create  a  liability  on  the  part 
of  the  subscribers  as  sureties  only. 
Crow  River  Valley  Creamery  Co.  v. 
Strande,  104  Minn.  46.   116  NW  1038. 


[c]  AgreanMit  betwoen  promotws 
tut  rib  Uumm  of  atook. — (l)  Pbiles  v. 
Hickles,  2  AriB.  407,  18  P  595:  Mul- 
verhlll V.  Vlcksburg  R.,  etc.,  Co..  88 
Miss.  689,  40  S  647;  Martin  v.  Rem- 
ington-Martin Co.,  95  App.  Div.  18, 
88  NTS  673.  See  also  infra  9  645.  (2> 
A  contract  by  the  owner  of  a  saw- 
mill outfit  and  timber  rights  to  sell 
the  same  to  a  company  in  considera- 
tion of  the  latter  organizing  a  stock 
corporation  for  the  manufacture  of 
lumber,  stipulating  that  the  corpora, 
tlon  shall  be  capitalized  at  ten  thou- 
sand dollars,  one  fourth  of  the  stock 
to  be  owned  by  the  mill  owner  and 
three  fourths  by  the  company,  con- 
templates, not  only  the  organization 
of  a  corporation,  but  that  the  com- 
pany will  contribute  something  of 
value  to  it  In  consideration  of  three 
fourths  of  the  stock  Issued  to  it.  A. 
J.  Cranor  Co.  v.  Miller,  147  Ala,  288, 
41  S  678.  (3)  Where  the  Incorpo- 
rators of  a  street  railroad  company 
agreed.  In  consideration  of  the  as- 
signment of  a  franchise  procured  by 
plaintiff  to  one  of  them  for  the  ben- 
efit of  the  company,  to  pay  plaintiff 
one  fourth  of  the  stock  and  bonds 
of  the  corporation  over  and  above 
the  cost  of  construction,  plaintitTs 
right  was  not  ~  to  receive  a  definite 
number  of  shares  of  stock,  but  the 
equitable  ownership  of  one  fourth  of 
the  whole  railroad  when  completed 
and  equipped,  together  with  Its  fran- 
chise, subject  to  a  prior  lien  In  favor 
of  the  Incorporators  advancing  the 
money  to  complete  and  equip  the 
road  to  the  extent  of  the  money  so 
advanced.  Mulverhlll  v.  Vlcksburg 
R.,  etc.,  Co  88  Miss.  689,  40  S  647. 
See  also  Chater  v.  San  Francisco 
Sugar  Refining  Co.,  19  Cal.  219  (an 
Agreement  that  a  corporator  should 
act  as  superintendent  for  a  term  of 
years  at  an  annual  salary  and  should 
receive  certain  stock);  and  Infra 
i   328. 

[d]  XnTuitloiM  and  patwite^— 
Where  an  inventor  was  by  a  partner- 
ship agreement  under  obligation  to 
put  into  the  partnership  business  all 
patents  and  inventions  at  the  time 
owned  and  afterward  made  by  him, 
and  a  corporation  was  formed,  suc- 
ceeding, by  his  consent,  to  all  the 
rights  of  the  partnership,  he  was 
held  to  be  under  an  obligation  to 
assign  to  the  corporation,  as  suc- 
cessor of  the  rights  of  the  partner- 
ship, all  future  inventions  made  by 
him  within  the  scope  of  the  busi- 
nesses of  such  partnership  and  cor- 
poration respectively.  Bates  v. 
Bates  Mach.  Co.,  120  111.  A.  568  [rev 
on  other  grounds  230  111.  619,  82  NB 
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intention  of  the  parties,^  and  to  the  general  rules 
in  relation  to  performance,  breach,  and  rescission.^ 
[i  299]  2.  Torts.  A  corporation  is  not  liable 
for  the  fraud,  negligence,  or  other  torts  of  its  pro- 
moters or  corporators  prior  to  its  creation,  unless 
it  has  in  some  way  rendered  itself  liable  by  its  own 
act  after  acquiring  corporate  existence;"  nor  can  it 
maintain  an  action  for  a  tort  committed,  not  against 
it,  but  against  its  promoters  only.^'  But  a  corpora- 
tion may  become  liable  for  a  fraud  committed  by 
its  promoters  in  connection  with  a  contract  by 
adopting  the  contract  with  actual  or  implied  notice 
of  the  fraud  or  otherwise  assuming  the  liability;'^ 
and  it  may  be  liable  in  an  aclaon  for  negligence 
for  injuries  caused  by  the  defective  condition  of  a 
building  owned  by  it,  where  it  is  eiiargeable  with 
knowledge  of  the  defects,  although  the  building  was 
negligently  constructed  by  its  promoters."  And  on 
the  other  hand,  where  false  and  fraudulent  repre- 
sentations are  made  to  individuals  to  induce  them 
to  form  a  corporation  for  the  purpose  of  purchasing 


property  or  rights  or  entering  Into  a  contract,  and 
the  corporation,  when  created  by  such  individuals, 
who  become  its  stockholders  and  officers,  acts  upon 
such  representations  to  its  injury,  it  may  maintain 
an  action  for  fraud.** 

[$  300]  S.  Injnuction.  Unless  there  has  been 
tardiness  in  the  organization  of.  an  incorporated 
company,  so  as  to  forfeit  its  privileges,  it  may  have 
relief  by  injunction  against  wrongs  done  and 
threatened  between  the  act  of  incorporation  and  the 
issuing  of  letters  patent.*^ 

[$301]  4.  Sepiesentations,  Dedarations,  and 
Admissions.  Since  the  promoters  of  a  corporation 
cannot  be  its  agents  before  it  comes  into  existence,"' 
they  cannot  affect  it  by  their  representations,  decla- 
rations, or  admissions,^  unless  they  have  been  in 
some  way  adopted  or  acted  upon  by  the  corpo- 
ration." 

[(  302]  5.  Notice.  The  m«re.  fact  that  pro- 
moters of  a  corporation  have  notice  or  knowledge 
of  a  fact  does  not  constitnte  notice  to  the  corpo- 


ra. Hampton  v.  Buchanan,  El 
Wash.  16B,  98  P  $74.  And  see  gen- 
erally Contracts  9|  59.  60. 

[a]  UIoatrattoD. — ^An  agreement 
between  the  promoters  of  a  corpora- 
tion and  a  third  person,  which  stip- 
ulates that  the  promoters  will  in- 
crease their  holdings  of  corporate 
stock,  and  will  devote  their  time  to 
the  management  of  the  business  at 
a  specified  salary,  and  that  the  third 
person  will  pay  for  a  speclfled  num- 
ber of  shares  of  stock,  and  shall  have 
the  option  to  take  part  In  the  man- 
agement of  the  corporation  on  the 
same  terms  as  the  promoters,  is  too 
Indefinite  to  form  the  basis  of  an 
action  by  the  third  person  either 
against  the  promoters  or  the  corpo- 
ration, for  it  does  not  guarantee  to 
the  third  person  any  particular  office 
for  any  i>articular  time,  and  does  not 
imply  that  he  shall  have  the  same 
salary  as'  the  promoters.  Hampton 
v.  Buchanan,  51  Wash.  156,  9S  P  374. 

•O.  Commonwealth  SS.  .  Co.  v. 
American  Shipbuilding  Co.,  197  Fed. 
797  [mod  on  other  grounds  215  Fed. 
296,  131  CCA  696]:  Patterson  v.  Rob- 
inson, 159  Fed.  303  [rev  on  other 
grounds  180  Fed.  668,  108  CCA  634]. 
See  generally  Contracts  ft  620  et 
seq,  693  et  seq. 

[a]  BMOlaaloa^— (1)  Where  a 
company  agreed  to  organize  a  cor- 
poration to  be  capitalized  at  ten 
thousand  dollars,  one  fourth  of 
which  was  to  be  owned  by  the  owner 
of  a  sawmill  outfit  and  timber  rights 
and  three  fourths  to  be  held  by  the 
company,  and  in  compliance  with  the 
contract  the  owner  of  a  sawmill  out- 
fit and  timber  rights  conveyed  to 
the  corporation  his  property  in  con- 
sideration of  one  fourth  of  the  stock, 
and  the  company  did  nothing  toward 
its  part  of  the  contract  in  the  way 
of  payment  for  three  fourths  of  the 
stock  held  by  it,  and  the  rights  of 
no  other  stockholders  Intervened  to 
be  affected  by  the  cancellation  of  the 
sale,  the  seller  was  entitled  to  main- 
tain a  bill  against  the  company  and 
the  corporation  to  have  his  right  in 
the  sawmill  outfit  and  the  timber  re- 
stored to  him.  A.  J.  Cranor  Co.  v. 
Miller,  147  Ala.  .288,  41  S  878.  (2)  A 
purchaser  of  the  property  so  sold  to 
the  company,  who  had  knowledge  of 
the  equities  of  the  seller  in  the  prop- 
erty. Is  liable  to  the  seller.  A.  J. 
Cranor  Co.  v.  Miller,   supra. 

[b]  SefaiuMB. — Corporation  enti- 
tled to  all  defenses  which  would 
have  been  open  to  its  predecessor. 
Burt  v.  Oneida  Community.  16  NTS 
289  [arr  137  N.  T.  346,  33  NE  307,  19 
LRA  297]. 

[c]  Ooxpoz»tl(m  maj  xasoliid  con* 
tntot  for  fnuUL— American  Ship- 
building Co.  v.  Commonwealth  SS. 
Co.,  216  Fed.  296,  131  CCA  696   [mod 


on  other  grounds  197  £'ed.  797]. 

91.  Ga. — Stewart  v.  Mynatt,  135 
Ga.   637,   70  BE  326. 

Ky. — Lebanon  Steam  Laundry  v. 
Dyckman,  67  SW  227,  22  KyL  348. 

Mass. — Ginn  v.  Almy,  212  Mass. 
486,   99   NE  276. 

N.  Y. — McCallum  v.  Purssell  Mfg. 
Co^  1  NTS   428. 

Tex. — Gough  Mill,  etc.,  Co.  v. 
Looney,   (Civ.  A.)   112  8W  782. 

[a]  VvgUcenoe.— A  corporation  is 
not  liable,  either  alone  or  jointly 
with  Its  promoters,  for  injuries 
caused  by  the  negligence  of  its  pro- 
moters, prior  to  its  creation.  In  con- 
ducting a  business  subsequently 
taken  over  by  the  corporation.  Stew- 
art V.  Mynatt,  135  Ga.  637,  70  SE 
326. 

[b]  VXMid. — (1)  Ordinarily  a  cor. 
poratlon  is  not  liable  for  the  false 
representations  and  fraud  of  its  pro- 
moters. Ginn  v.  Almy,  212  Mass. 
488,  99  NE  276;  Cfommonwealth 
Bonding,  etc.,  Co.  v.  Cator.  (Tex.  Civ.' 
A.)  176  SW  1074,  1078  [ctt  Cyc]; 
American  Home  L.  Ins.  (3o.  v.  Jen- 
kins, (Tex.  Civ.  A.)  138  SW  424; 
Buff  Pressed  Brick  Co.  y.  Ford,  33 
Ont.  L.  264,  8  OntWN  63.  (2)  So, 
where  defendant  contracted  to  sell 
land,  and  the  purchasers  formed  a 
corporation  to  which  the  conveyance 
was  made  directly,  the  corporation 
could  not  without  proof  of  an  as- 
signment recover  against  defendant 
for  false  representations  made  con- 
cerning the  property,  the  contract 
for  the  conveyance  having  been  made 
before  the  corporation  was  in  ex- 
istence, and  the  misrepresentations 
having  been  made  to  the  individuals. 
Ettar  Realty  Co.  v.  Cohen,  163  App. 
Div.  409.   148  NTS  626. 

nmnA  In  coaiMctloa  wltb  anbMrlv. 
tioaa  to  atook  see  infra  it  863-888. 

98.  Scholfield  Gear,  etc.,  Co.  v. 
Scholfleld.  71  Conn.  1,  40  A  1046; 
Lebanon  Steam  Laundry  v.  Dyckman, 
67  SW  227,  22  KyL  848;  Ettar  Realty 
Co.  v.  Cohen,  163  App.  Div.  409,  148 
NTS  625. 

,  Ca]  FntnCL— A  corporation  cannot 
recover  damages  for  alleged  false 
representations  to  the  stockholders, 
whereby  they  were  induced  to  pur- 
chase property  which  they  trans- 
ferred to  the  corporation  subse- 
quently organised.  Lebanon  Steam 
Laundry  v.  Dyckman,  57  SW  227,  22 
KyL  348. 

93.  Forbes  v.  Thorpe,  209  Mass. 
570,  95  NE  955  (where  a  corporation, 
on  taking  over  the  assets  of  a  part- 
nership, assumed  the  liability  of  the 
firm  for  frauds).  And  see  (jommon- 
wealth  Bonding,  etc.,  Co.  v.  Cator, 
(Tex.  Civ.  A.)  175  SW  1074;  Buff 
Pressed  Brick  Co.  v.  Ford,  S3  Ont.  L. 
264,  8  OntWN  63. 


Prand  la  oonnaotloa.  wltb  •nbaorJp- 
tlona  to  Btook  see  infra  Si   863-888.    , 

9L  Young  v.  Rohrbough,  84  Nebr. 
448,  121  NW  685. 

4a]  TerAlot  In  f»vor  of  promotara 
on*  In  favor  of  rngtrnta  of  oorpo- 
rattoBj  Where  a  building  was  erected 
by  persons  who  afterward  trans- 
ferred it  to  a  corporation  whose 
stock  was  divided  among  them  and 
a  third  person,  and  thereafter  a  por- 
tion of  the  plastering  fell  and  in- 
jured a  third  person  who  sued  such 
Individuals  and  the  corporation 
jointly,  such  individuals  were  in  no 
sense  the  agents  of  the  corporation 
in  the  construction  of  the  building 
so  as  to  require  a  verdict  against 
the  corporation  to  be  set  aside  on 
the  theory  that,  where  a  corporation 
and  its  agents  are  sued  jointly  for 
damages  resulting  from  the  wrongful 
acts  of  the  agents,  and  there  Is  a 
verdict  In  favor  of  the  agents  and 
against  the  corporation,  such  verdict 
cannot  stand.  Young  v.  Bohrboueh. 
84  Nebr.  448.  121  NW  686. 

90.  Scholfleld  Gear,  etc.,  Co.  t. 
Scholfleld,  71  Conii.  1,  40  A  1046 
(holding  that,  where  a  person  makes 
fraudulent  misrepresentations  to  In- 
dividuals to  Induce  them  to  form  a 
corporation,  and  to  have  the  corpora- 
tion, after  its  organization,  enter 
into  a  contract  with  him,  the  fact 
that  he  never  has  any  direct  com- 
munication with  the  corporation  pre- 
vious to  its  entering  into  the  con- 
tract will  not  relieve  htm  from  re- 
sponsibility to  it  for  damages  re- 
sulting from  his  fraud). 

90.  Packer  v.  Sunbury,  etc,  K.  Co.. 
19  Pa.  211. 

97.    See  supra  {  284. 

9a  U.  S. — Wellston  First  Nat. 
Bank  v.  Armstrong,  42  Fed.  193. 

Mas& — Ginn  v.  Almy,  212  Mass. 
486,   99  NE   276. 

N.  Y.— U.  S.  Vinegar  Co.  v.  Schle- 
gel,  143  N.  Y.  537,  38  NE  729;  Na- 
houm  v.  M.  E.  Marcoglou'&  Co.,  Inc.. 
146  NTS  1063:  McCaUum  v.  Purssell 
Mfg.  Co..  1  NYS  428. 

S.  D. — Huron  Printing,  etc.,  Co.  v. 
Klttleson,  4  S.  D.  530.  527,  57  NW 
233. 

Tex. — (Commonwealth  Bonding,  etc., 
Co.  V.  Cator,  (Civ.  A.)  176  SW  1074. 
1078  J[clt  Cyoi;  American  Home  l^ 
Ins.  Cx>.  V.  Jenkins,  (Civ.  A.)  188  SW 
424. 

Eng. — Lynde  v.  Anglo-Itallan 
Hemp  Spinning  Co.,  [1896]  1  Ch.  178. 

TxmoA  ot  pxomoMrs  see  supra. 
I    299. 

TtwaA  la  obtalaliig  sntacilptloaa 
see  faifra  iS  863-888. 

99.  U.  S.  Vinegar  Co..  v.  Schlegel. 
143  N.  Y.  537,  38  NE  729;  Huron 
Printing,  etc.,  Co.  v.  Klttleson,  4  S. 
D.   620.   626,  57  NW  233. 


For  latsr  eases,  Oevelopawnts  and  bhaiurss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ration  when  formed,  even  though  they  may  become 
stockholders  therein,'  unless  they  are  the  only  stock- 
holders constituting  the  corporation  or  otherwise 
control  it,  or  unless  they  aiso  become  such  officers 
or  agents  thereof  that  their  knowledge  is  imputable 
to  it  under  the  rules  governing  notice  to  corporate 
officers  and  agents.'  But  if  a  corporation  adopts  a 
contract  made  by  its  promoters  and  accepts  the 
benefit  thereof,  it  is  chargeable  with  the  promoters' 
notice  of  the  rights  of  dther  parties  under  the  con- 
tract." 

[i  303]  6.  Property,  Oonveyances  or  Transfers, 
and  Franchise^— .a.  Transfer  of  Title  by  Incorpo- 
ration. Where  persons  owning  real  or  personal 
property  are  incorporated,  even  for  the  express  pu:^- 
pose  of  transferring  th^  title  or  ownership  of  the 
property  to  the  corporation,  such  title  or  ownership 
does  not  vest  in  the  corporation  without  a  convey- 
ance or  transfer  to  it  by  the  individual  owners, 
unless  it  is  so  provided  in  the  act  of  incorporation.'* 
A  deed  to  designated  persons  "as  ioeorporators" 


of  a  named  "company,"  which  has  not  in  fact 
been  incorporate<)  does  not  ipso  facto  operate  to 
pass  the  title  to  the  company  named  when  it  receives 
a  charter."  A  fortiori  a  corporation  does  not,  with- 
out a  conveyance,  transfer,  or  other  agreement, 
acquire  any  title  or  right  to  the  individual  property 
or  contract  rights  of  its  promoter,  even  though  he 
becomes  its  sole  or  principal  stockholder  and 
officer.' 

[$  304]  b.  Oonveyances,  Transfers,  or  Grants  to 
or  for  Projected  Corporation^ — (1)  In  GeneraL 
The  proper  and  safe  way  to  vest  the  title  to  real 
or  personal  property  in  a  corporation  is  by  a  formal 
conveyance,  transfer,  or  assignment  by  the  owners 
to  it  after  it  has  been  created,^  although  it  may, 
when  formed,  acquire  title  or  rights  therein  by 
reason  of  a  conveyance  or  transfer  executed  before 
incorporation."  It  is  clear  that  a  projected  corpo- 
ration cannot  accept  delivery  of  a  deed  or  take  title 
to  real"  or  personal  property^'  until  it  has  acquired 
at  least  a  de  facto  corporate  existence. '' 


L  U.  S. — ^Davls  Improved  Wrought 
Iron  Wagon  Wheel  Co.  .v.  Davis 
Wrought  Iron  Wagon  Co.,  20  Fed. 
(99. 

111. — Burt  V.  Batavla  Paper  Mfg. 
Co..  86  111.  66. 

Iowa. — Caffee  v.  Berkley,  141  Iowa 
144,  118  NW  267  (particularly  as  be- 
tween the  promoters  and  the  corpo- 
ration, where  the  promoters  Were  act- 
ing In  their  own  Interest  and  against 
the  Interest  of  the  corporation). 

Ky. — Rockport  Coal  Co.  v.  Carter, 
157  Ky.  555,  163  SW  734  (promoter 
and  offlcer  having  adverse  interest). 

Mont. — Ropes  V.  Nllan,  44  Mont. 
«8,  119  P  479. 

Wyo. — Grand  Rapids  E^irnlture  Co. 
T.  Grand  Hotel,  etc.,  Co.,  11  Wyo. 
128,  70  P  888,  72  P  687. 

See  also  Infra  (  344. 

[a]  Cionftltlonal  aalea.— Where  pro- 
moters of  a  corporation  who  have 
purchased  property  with  knowledge 
that  It  was  sold  conditionally  to  their 
vendor,  the  conditional  contract  not 
having  been  Sled,  however,  as  re- 
quired! by  statute  to  render  It  notice 
to  subsequent  bona  fide  purchasers, 
sell  and  deliver  the  same  to  the  cor- 
poration when  formed,  and  the  cor- 
poration pays  them  full  considera- 
tion therefor,  and  they  become  stock- 
holders in  the  corporation,  but  not 
the  only  stockholders,  their  knowl- 
edge of  the  conditional  sale  to  their 
vendor  Is  not  Imputable  to  the  cor- 
poration, so  as  to  entitle  him  to  re- 
cover the  property  from  It.  Grand 
Rapids  Furniture  Co.  v.  Grand  Hotel 
etc,  Co.,  11  Wyo.  128,  70  P  838,  72 
P  687. 

[b]  Bacimteaaiea. — The  fact  that 
a  corporator  who  Is  not  an  agent  In 
forming  the  company  knows  of  an 
encumbrance  on  the  property  pur- 
chased by  the  corporation'  will  not 
charge  his  associates  with  notice, 
whatever  may  be  the  effect  on  his 
own  interest.  Burt  v.  Batavla  Paper 
Mfg.  Co.,  86  111.  66. 

_a.  York  Mfg.  Co.  v.  Brewster,  174 
fed.  566.  98  CCA  848:  National  Con- 
duit Mfg.  Co,  V.  Connecticut  Pipe 
Mfg.  Co.,  73  Fed.  491;  Young  Rever- 
sible Lock-Nut  Co.  V.  Toung  Lock- 
Nut  Co.,  72  Fed.  62;  Davis  Improved 
Wrought  Iron  Wagon  Wheel  Co.  v. 
Davis  Wrought  Iron  Wagon  Co.,  20 
Fed.  899;  Chase  v.  Redfleld  Creamery 
Oo..  12  S.  D.  529,  81  NW  961;  Huron 
PHntlng,  etc.,  Co.  v.  Klttleson,  4  S. 
g.  520,  S7  NW  283  (holding  that  the 
toowledge  of  the  principal  promoter 
of  a  corporation,  who  acquires  his 
knowledge  as  such  promoter,  and 
who,  on  its  organisation,  becomes  its 
manager.  Is  the  knowledge  of  the 
corporation):  Utah  Black  Marble  Co. 
V.    American     Marble,     etc.,     Co.,     43 

15^^  20  ^"  ^  *''^'  ^"  *'^°  SUVTS. 
InS^XIvt^B.**"*^  "^  •*"*■  °^' 


3.  Carter  v.  Gray,  79  Ark.  273.  96 
SW  877;  Fairbanks  v.  Merchants,  etc. 
Market  House  Assoc,  199  Mo.  A.  317, 
202  SW  596;  Cha^e  v.  Redfleld 
Creamery  Co.,  12  S.  D.  529.  81  NW 
951;  Kaeppler  v.  Redfleld  Creamery 
Co.,   12   S.   D.   488.   81   NW  907. 

4.  Ga. — Florida  Coca  Cola  Bot- 
tling Co.  v.  Ricker,  136  Ga.  411,  71 
SB  73^  (choses  In  action);  McC^nd- 
less  V.  Inland  Acid  Co.,  112  Ga,  891, 
37  SE  419. 

Mass. — Manahan  v.  Varnum,  11 
Gray  406;  Holland  v.  Cruft,  8  Gray 
162;  Lefflngwell  v.  Blllott,  8  Pick. 
456,  19  AmD  343. 

Mo. — Frank  v.  Drenkhahn,  76  Mo. 
508. 

N.  D. — Ruettell  V.  Greenwich  Ins. 
Co..  16  N.  D.  546,  113  NW  1029.   • 

Tex. — McLeary  v.  Dawson,  87  Tex. 
B24,  637,  29  SW  1044;  Carothers  v. 
Alexander,  74  Tex.  309.  327,  12  SW  4: 
Schneider  v.  Sellers.  (Clv.  A.)  81  SW 
126  [mod  on  other  grounds  98  Tex. 
380.    84    SW    417]. 

[a]  Charter  vsatiaff  titl*  In  oor- 
poratlon  on  acoeptanoe. — Colquitt  v. 
Howard,  11  Ga.  556;  Infra  !  367. 

On  Inooivoratloa  of  partMrahip  or 
oninootiporatad  aaaoolainoa  see  Infra 
i    367. 

5.  McCandless  v.  Inland  Acid  Co.. 
112  Ga.   291.  37  SB  419. 

6.  Downs  V.  Gunther,  128  Md.  626, 
98  A  138  (a  receiver  of  an  insolvent 
corporation  which  occupied  part  of  a 
building  leased  to  its  organizer  and 
president  before  Its  incorporation  is 
not  entitled  to  subrentals  collected  by 
him,  where  no  assignment  of  the 
lease  or  agreement  to  account  to  the 
corporation   was  'proved) . 

7.  Convwraacaa  in  timvd  of  oraA- 
itom  see  Fraudulent  (Conveyances 
[20  Cyc  404]. 

8.  See  supra  I  803;  Infra  this  sec- 
tion. 

9.  See  infra  this  and  following 
sections. 

^^'k    U-S— Russell  V.  Topping,  21 

F-    Cjis-    No.    12,163,    6    McLean    194. 

„  Cal.— Wall  V.  Mines,  180  Cal.  27,  62 

P   386. 

„  Ga. — McCandless    v.    Inland    Acid 

Co..   112  Ga.   291,  87  SE  419;   Rau  v. 

Union  Paper  Mill  (3o.,  96  Ga,  208,  22 

SE  146. 

^  Ind— Harrlman     v.     Southam,     18 

Ind.  190. 

La. — Globe  Realty  Co.  v.  Whitney, 
106  La.   257,  30  S  745. 

N.  J. — African  M.  B.  Church  v. 
Conover,   27  N.  J.  Eq.   157. 

Tex. — Cameron  v.  Trueheart,  (Civ. 
A.)    165   SW  68. 

Utah. — Santaquin  Mln.  Co.  v.  High 
Roller  Mln.  Co.,  25  Utah  282,  71  P 
77;  Utah  Optical  Co.  v.  Keith,  18 
Utah  464,  56  P  156. 
„W-  Va. — Spring  Garden  Bank  v. 
Hurllngs  Lumber  Co.,  32  W.  Va.  357. 
361,    9   SE   243,    3   LRA   683. 

See  also  supra  {  207. 


Apparently  contra  Clifton  Heights 
Land  Co.  v.  Randell.  82  Iowa  89,  47 
NW    905. 

"There  must  be  a  person,  either 
natural  or  artlflclal.  In  esse,  to 
receive  a  conveyance  of  an  immediate 
estate  in  land.  An  unincorporated 
association  or  community  Is  not  com- 
petent to  purchase,  or  to  take  title  to 
land  by  deed.  Capacity  to  take  title 
must  exist  before  a  valid  convey- 
ance can  be  made."  African  M.  E. 
caiurch  V.  Conover,  27  N.  J.  Bq.  167, 
168. 

[a]  Z^asa. — Since  one  of  the 
essential  requisites  of  a  lease  Is  the 
existence  of  some  one  capable  of 
taking  and  holding  as  lessee,  a  valid 
lease  cannot  be  made  to  an  alleged 
corporation  before  it  has  acquired 
corporate  existence.  Utah  Optical 
Co.  V.  Keith,   18  Utah  464,   56  P  165. 

[b]  Aooagtanoa  not  pcaanmad. — 
The  acceptakce  of  a  deed  by  the 
grantee  wilrnot  be  presumed  from 
the  beneflclal  character  of  the  grant 
when  the  grantee  named  is  a  pre- 
tended corporation  having  no  legal 
existence.  Wall  v.  Mines,  180  (Jal. 
27,   62  P  386. 

11.  Jones  V.  Aspen  Hardware  Co., 
21  Colo.  263,  40  P  457,  52  AmSR  220, 
29  LRA  143;  Whiting  v.  Barton,  204 
Mass.  169,  90  NB  528.  See  also 
supra  {  207. 

[a]  Sal*  of  vooOa. — If  the  owner 
of  goods,  being  assured  that  a  pro- 
posed corporation  Is  in  existence  and 
believing  this  to  be  the  fact,  delivers 
the  goods  on  the  day  before  the  cor- 
poration is  formed  at  the  address 
given  to  him  as  that  of  the  cor- 
poration, in  accordance  with  the 
terms  of  an  oral  order  purporting  to 
have  been  given  in  behalf  of  the  cor- 
poration, there  la  no  sale,  and  no  title 
passes,  and  in  the  absence  of  a  new 
contract  made  with  the  corporation 
after  It  la  formed  the  owner  of  the 
goods  may  replevy  them  from  the 
corporation  or  Its  assignee.  Whiting 
V.  Barton,  204  Mass.  169.  90  NB  628. 

13.     See  cases  infra  this  note. 

[a]  Bafcre  complsta  organisation. 
— But  a  conveyance  to  a  corporation 
after  it  has  acquired  corporate  exist- 
ence will  vest  title,  although  it  haa 
not  yet  done  everything  necessary  to 
complete  its  organization.  Yellow 
Chief  Coal  Co.  v.  Johnson,  166  Ky. 
663,   179   SW  599. 

[b]  After  gvaat  of  lattani  pat- 
ant. — After  letters  patent,  another 
expression  for  a  charter,  have  been 
issued  to  a  corporation  by  the  gover- 
nor, as  required  by  the  law  of  Penn- 
sylvania, a  deed  of  conveyance  to  the 
company  will  vest  the  estate  in  it. 
although  the  corporation  has  not 
been  organized  by  the  election  of  its 
officers,  the  assent  of  the  corporation 
to  the  grant  will  be  presumed.  Rath- 
bone  V.  Tioga  Nav.  Co.,  2  Watts  &  r 
(Pa.)  74.     Digitized  by  ^ 


iresumea.  Kath- 
>.,  2  Watts  &  S. 
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Deliveiy  after  incorporation.  But  where  a  deed 
to  a  projected  corporation,  dated  and  executed  be- 
fore incorporation,  is  delivered  to  and  accepted  by 
it  after  its  incorporation,  it  will  operate  as  a  valid 
conveyance  to  the  corjSoration  from  the  date  of  such 
delivery  and  acceptance.'^  After  a  deed  has  been 
delivered  to  the  corporation  its  title  cannot  be 
affected  by  the  subsequent  unauthorized  destruction 
of  the  deed  by  the  grantors;"  nor  can  such  destruc- 
tion be  justified  on  the  ground  that  some  of  the 
promoters  have  failed  to  perform  an  allied- con- 
tract for  the  financing  of  the  corporation,  which 
contract  has  not  been  adopted  by  the  corporation.^' 

Personal  property.  And  where  a  person  delivers 
money  or  other  personal  property  to  another  for  a 
prospective  corporation,  the  title  thereto  will  vest 
in  the  corporation  when  its  incorporation  is  com- 
pleted." 

Estoppel.  It  has  also  been  held  that  a  deed  made 
to  a  corporation  before  organization  inures  to  its 
use  after  organization,  by  way  of  estoppel  against 
the  grantor." 

Title  Testing  in  incorporators  as  partnership.  It 
has  also  been  held  that,  where  a  number  of  persons 
agree  to  furnish  money  to  buy  land,  which,  when 
obtained,  is  to  become  the  sole  capital  of  a  corpo- 
ration to  be  organized,  and  after  the  required 
amount  has  been  raised  and  a  meeting  preliminary 


to  the  organization  of  the  corporation  held,  a  deed 
to  the  land  is  executed  in  the  name  of  the  proposed 
corporation  as  grantee,  the  deed  does  not  faU  for 
want  of  a.  grantee,  but  conveys  the  land  to  the  pro- 
posed incorporators  as  a  partnership." 

Oonveyance  valid  under  statnte.  In  some  juris- 
dictions there  are  statutes  under  which  a  deed  to 
a  prospective  corporation  becomes  a  valid  convey- 
ance and  vests  the  title  in  it  on  its  incorporation.'* 

[i  305]  (2)  OraatB  of  Franchises.  Where  a 
franchise  is  granted  to  an  individual,  and  his 
associates  and  assigns,  and  the  same  act  contains 
a  provision  requiring  the  individuals  to  incorporate 
themselves  within  a  given  time,  there  is  no  need  of 
any  assignment  of  the  franchise  to  the  corporation, 
for  the  grant  is  to  the  corporation  and  vests  in  it  by 
operation  of  law  as  soon  as  it  is  formed.'"  And 
where  a  municipal  ordinance  grants  a  franchise  to  a 
proposed  corporation  and  the  grant  is  accepted  by 
the  corporation  when  it  comes  into  existence,  the 
g^ant  is  not  invalid  because  the  corporation  was  not 
in  existence  when  the  ordinance  was  passed.^' 

[5  306]  (3)  Trusts  for  Corporation."  Property 
may  be  conveyed  to  individuals  in  trust  to  hold  the 
same  until  the  organization  of  a  corporation  and 
then  to  transfer  the  property  to  it,  and  the  corpo- 
ration, when  formed,  if  conditions  precedent  are  ful- 
filled, may  compel  a  conveyance  to  it  by  the  trustee." 


la  d«  faoto  ooxpoxatloBs  see  supra 
{  217. 

13.  Cal.— San  Dieeo  Oas  Co.  v. 
Frame.  137  Cal.  441.  70  P  295. 

Mass. — Roteh's  "Wharf  Co.  v.'Judd. 
108  Mass.  224  <hoIdinK  that  a  deed  of 
a  lot  to  a  corporation,  dated  after  Its 
charter  and  before  its  organization, 
and  recorded  after  such  organization, 
but  before  suit,  was  admissible  evi- 
dence of  title  in  an  action  by  the 
grantee  for  trespass  thereon). 

S.  C. — Sumter  Tobacco  Warehouse 
Co.  v.  Phoenix  Ins,  C0..J6  S.  C.  76, 
56  SB  654,  121  Am9fi  941,  10 
liRANS  736,  11  AnnCas  780. 

TTtah. — Santaquln  Min.  Co.  v.  High 
Roller  Mln.  Co.,  25  Utah  282,  71  P  77. 

Wash. — Sayward  v.  Gardner,  5 
Wash.  247,  31  P  761,  33  P  389  (hold- 
ing that  a  deed  to  a  corporation, 
made  before  it  died  its  articles  in  the 
ofnce  of  the  secretary  of  the  terri- 
tory, but  not  delivered  until  after 
such  articles   were   filed,   was   good). 

W.  Va.— Spring  Garden  Bank  v. 
Hurlings  Lumber  Co.,  32  W.  Va,  857, 
9   SE   243,    3  LRA  683. 

Wyo. — Hecht  v.  Acme  Coal  Co.,  19 
Wyo.  10,  113  P  786  (an  assignment 
of  rent). 

[al  BellTavr  In  Mecow.— (1) 
Where,  after  the  corporators  have 
signed  an  agreement  to  become  a 
corporation,  and  before  the  charter 
has  been  obtained,  a  deed  conveying 
land  to  such  corporation  by  name  Is 
signed  and  acknowledged  by  the 
grantor  and  delivered  to  a  promoter 
or  other  third  person,  with  directions 
to  retain  it  until  the  corporation 
shall  obtain  its.  charter  and  organize, 
and  then  to  deliver  It  to  the  cor- 
poration, and  after  the  charter  has 
been  received  and  the  corporation 
has  organized  under  It,  such  third 
person  delivers  the  deed  to  and  it  is 
accepted  by  the  corporation,  the 
defcd  operates  as  a  valid  conveyance 
of  the  land  to  the  corporation  from 
the  date  of  its  delivery  to  it.  Spring 
Garden  Bank  v.  Hulings  Lumber  Co., 
32  W.  Va.  357.  9  SE  243,  3  LRA 
683.  To  same  effect  Santaquln  Min. 
Co.  V.  High  Roller  Mln.  Co.,  25  Utah 
282,  71  P  77.  (2)  But  the  placing  of 
the  deed  In  the  hands  of  the  pro- 
moter or  other  third  person  with 
instructions  to  deliver  It  to  the  cor- 

fioration  when  formed  does  not  of 
tself  constitute  a  delivery.  Santa-, 
quln  Min.  Co.  v.  High  Roller  Mln. 
Co.,  supra.         


[b]  Aooaittano*  attar  taooroora- 
tton  prenunad. — Roteh's  Wharf  Co.  v. 
Judd,  108  Mass.  224;  Sumter  Tobacco 
Warehouse  Co.  v.  Phoenix  Ins.  Co., 
76  S.  C.  76,  56  SB  654,  121  AmSR 
941,  10  LRANS   736,   11  AnnCas  780. 

Ec]  Vazlaiioe  In  corporat*  muus. 
— where  a  deed  is  executed  to  a  cor- 
poration after  a  declaration  for  a 
charter  Is  filed  with  the  secretary 
of  state,  the  name  In  the  deed  being 
that  given  In  the  declaration,  the 
title  of  the  corporation  under  the 
deed  after  the  charter  Is  granted  is 
not  affected  by  the  facts  that  the 
corporate  name  was  changed  after 
the  declaration  was  filed  and  the 
name  given  by  the  charter  is  there- 
for^ slightly  different.  Sumter  To- 
bacco VCarenouse  Co.  v.  Phoenix  Ins. 


Co.,  76  8.  C.  76.  56  SE  664,  121 
AmSR  941,  10  LRANS  136,  11  Ann 
Cas   780 

14.  Miser  Gold  Mln..  etc.,  Co.  v. 
Moody,  37  Colo.  310,  86  P  335. 

IB.  Miser  Gold  Min.,  etc.,  Co.  v. 
Moody,  37  Colo.  310,  86  P  335.  See 
also  supra  i  289. 

le.  American  Silk  Works  v.  Sal- 
mon, 4  Hun  (N.  T.)  135  (money  or 
chattels  paid  or  delivered  on  sub- 
scriptions to  capital  stock)- 

17.  Yellow  Chief  Coal  Co.  v.  John- 
son, 166  Ky.  663,  179  SW  699;  Dyer 
V.  Riflh,  1  Mete.  (Mass.)  180-  Broad- 
well  V.  Merritt,  87  Mo.  95.  See  also 
supra  9   245. 

la  Smith  V.  Flatonta  Plrst  Nat. 
Bank.  43  Tex.  Civ.  A.  496,  96  SW 
1111. 

19.  Cumberland  Land  Co.  v. 
Daniel,  (IVmn.  •  Ch.  A.)  52  SW  446 
(holding  that,  under  Acts  [1875]  c 
142  i  29,  providing  that  any  obliga- 
tion heretofore  made  and  entered 
Into  by  or  with  any  association  or 
person,  either  as  an  actual  or  pre- 
tended corporation,  or  as  individuals 
who  may,  after  the  passage  of  tWs 
aot,  become  a  body  politic  and  cor- 
poraite  for  the  payment  of  money  or 
the  performance  of  any  lawful  act. 
shall  be  binding  on  such  obligor  or 
obligors,  in  favor  of  such  body  cor- 
porate. Just  as  If  such  obligation  had 
been  originally  made  with  such 
body  corporate,  when  it  was  legally 
in  existence  under  the  act;  and  that 
any  Instrument  evidencing  such 
obllgration,  required  by  existing  laws 
to  be  registered,  whether  registered 
before  or  after  its  passage,  or  the 
creation  of  such  corporatiui\  shall  be 


notice  to  the  world  from  the  time 
of  such  registration,  notwithstanding 
the  corporation  may  have  come  Into 
existence  subsequent  to  such  i«gls- 
.tration,  a  warranty  deed  to  a  pros- 
pective corporation,  executed  in  con- 
sideration of  an  agreement  by  the 
grantee  to  pay  an  encumbrance  on 
the  granted  premises,  although  at 
the  time  of  the  execution  and  regis- 
tration of  the  deed  its  incoriraration 
was  not  completed,  beoomes  on  the 
incorporation  of  the  grantee  a  valid 
conveyance). 

aa  Santa  Rosa  City  R.  Co.  v. 
Central  St.  R.  Co.,  (C^l.)  38  P  988 
(holding  that,  where  a  street  rail- 
road franchise  was  granted  to  two 
persons,  and  they  thereupon  organ- 
ized a  corporation  for  the  express 
purpose  of  constructing  and  operat- 
ing a  railroad  under  the  franchise, 
and  so  declared  in  the  articles  of  in- 
corporation, ah  assignment  of  the 
franchise  by  said  persons  to  the  cor- 
poration was  not  necessary  to  rest 
the  latter  with  any  right  relating 
thereto);  Spring  Valley  Water 
Works  V.  San  Francisco,  22  Cal.  434, 
442. 

ai.  McWethy  v.  Aurora  EHectric 
Light,  etc.,  Co.,  202  III.  218,  67  NB 
9  [aff  104  111.  A.  479];  Clarksburg 
Electric  Llglit  Co.  V.  Clarksburg.  47 
W.  Va.  739,  35  SE  994,  50  LRA  142. 
Centra  Stevens  v.  Merohantvllle,  62 
N.  J.  L.  167,  40  A  688  (holding  that 
an -ordinance  by  which  a  munici- 
pality makes  a  grant  to  a  corpora- 
tion nonexistent  at  the  time  the 
ordinance  is  passed  is  void,  al- 
though the  corporation  is  afterward 
created). 

[a]  At  most  a  mare  IrraffiOaxlty. 
— ^An  abutting  owner  cannot  enjoiii 
the  use  of  a  street  by  an  electric 
light  company  on  the  ground  that 
the  ordinance  granting  the  franchise 
was  passed  before  the  company  camo 
into  existence,  the  premature  grant 
hoins  at  most  a  mere  Irregularity 
which  the  parties  could  waive. 
McWethy  v.  Aurora  Electric  Light, 
etc.,  (3o.,  202  111.  218,  67  NE  9  laff 
104    111.   A.   479j. 

23.  Eqnltabl*  titU  OB  Imooiponb- 
tion  of  partnarahlp  see  infra   9   3" 

33.     Hecia  Cons.   Gold  Mln.    Co. 
O'Neill,   19   NYS  592. 

[a]  EfTect  of  paxol  agreammt 
with  tnutaa. — It  has  been  held  that 
in  such  a  case  a  parol  agretement  of 
the  Individuals  with  the  trustee  that 


366. 
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And  where  a  piirchase  of  land  is  made  by  several 
persons  representing  a  voluntary  association  for  the 
common  benefit  of  all  the  persons  composing  the 
association,  and  the  purchase  money  is  paid  and 
possession  of  the  land  given,  equity  raises  a  promise 
by  the  vendor  to  make  a  title,  either  to  the  persons 
making  the  payment,  or  to  the  corporation  if  one  be 
created.  In  such  case  the  vendor,  as  to  the  title,  be- 
comes a  trustee  for  the  purchasers,  and  as  they  are 
the  mere  agents  of  the  voluntary  association,  the 
moment  the  association  is  incorporated  it  has  a 
right  in  equity  to  a  conveyance  from  the  vendor." 
It  has  also  been  held  that  the  subscribers  for  the 
stock  of  a  corporation  constitute  a  voluntary 
association  prior  to  the  issuance  o£  its  charter,  and 
that  a  deed  to  the  corporation  vests  title  in  them 
individually  but  in  trust  for  the  corporation,  so 
that  they  may  be  compelled  to  convey  the  land  to 
it.*^  So,  where  options  on  property  are  procured 
for  a  corporation  by  a  promoter  of  it,  prior  to  its 
creation,  the  corporation,,  on  its  organization,  has, 
by  virtue  of  its  right  to  ratify  or  to  adopt  his  con- 
tract, an  equitable  interest  in  the  prop^y,  so  that 
if  the  promoter  takes  the  deeds  he  takes  title  for 
the  use  of  the  corporation.^  And  where  the  pro- 
moter of  a  corporation  takes  a  lease  in  his  own 
name  for  the  benefit  of  the  corporation,  and  after 
its  organization  it  ratifies  his  act,  the  lease  becomes 
the  property  of  the  corporation."  In  a  proper  case 
a  promoter  whd  has  purchased  property  for  the  pro- 
posed corporation  may  be  held  as  a  trustee  for  the 
corporation  in  a  suit  by  a  creditor  of  the  corpo- 
ration to  subject  the  land  to  the  payment  of  his 
debt." 

[$  307]  (4)  Oorporation  as  Bona  Fido  Por- 
ehaser.  A  corporation  purchasing  property  from 
its  promoters  may  be  in  the  position  of  a  bona  fide 


thejr  and  the  company,  when  Incor- 
porated, would  pay  the  trustee  a  cer- 
tain amount  for  his  services,  Is  not 
binding:  on  the  corporation,  and  that 
failure  to  fulflll  the  agreement  is  no 
ground  for  refusal  by  the  trustee  to 
convey  to  the  corporation.  Hecla 
Cons.  Gold  Miln.  Co.  v.  O'Neill,  19 
NTS  592. 

[b]  VoBfnUUuMit  of  coa/Utloiis. 
— (1)  No  rights  In  favor  of  a  cor^ 
poratlon  arise  under  a  declaration  of 
trust  made  before  Its  creation  and 
In  contemplation  thereof  if  the  con- 
ditions precedent  expressed  therein 
are  not  fulfilled  by  tlie  promoters  or 
tile  corporation,  as  the  case  may  be. 
Olympia  Mln.,  etc.,  Co.  v.  Kerns,  24 
Ida  481,  13B  P  2B5.  (2)  The  rights 
of  a  corporation  uijder  a  declaration 
of  trust,  conditioned  on  the  creation 
of  a  corporation  within  a  reasonable 
time,  are  barred  when  the  organizers 
of  the  corporation  failed  to  create  it 
within  the  time  specified.  Olympia 
Min.,  etc.,  Oo.  V.  Kerns,  supra. 

24.  African  M.  K  Church  v..  Con- 
over.  27  N.  J.  Eq.  157;  New  England 
Mfg.  Oo.  V.  Vandyke,  9  N.  J.  Eq. 
498  (holding  that,  where  the  sub- 
Kribers  to  the  stock  of  a  manu- 
facturing company  put  In  property 
at  a  valuation,  received  the  stock  of 
the  company  therefor,  and  disposed 
of  it  as  their  own,  and  the  company 
took  possession  or  the  property  and 
used  It,  but  no  conveyance  by  deed 
Was  made  to  them,  the  former 
owners  became  trustees  of  the  com- 
lany  and  held  the  title  for  It;  and 
that  any  subsequent  conveyance  by 
them  to  a  grantee  with  notice  was 
void  against  the  company;  and  that 
».  judgment  creditor  was  In  no  better 
situatkin    than    such    grantee). 

86.     Cameron    v.    Trueheart,    (Tex. 
Civ^A.)  185  SW  58. 
„afc    Seacoast    R.   Co.   v.   Wood,   *6 
JiJ.  Eq.  530.   56  A  337. 

W-    Pittsburgh  Cent.  Trust  Oo.  v. 


L.appe^   216  Pa.  549,  65  A  1111. 

38.  Friedman  v.  Janssen,  66  SW 
752,  23  KyL.  2151  (holding  that, 
where  J  employed  plaintiff  to  per- 
form services  as  an  architect  for  a 
corporation  which  he  represented 
that  he  and  two  other  persons  were 
about  to  organize,  and  for  which  he, 
with  the  consent  of  his  associates. 
had  bought  certain  land  whioh  he 
was  to  turn  over  to  the  oorporation 
in  payment  of  his  subscription  for 
stock,  and  the  project  was  aban- 
doned, plaintiff  was  entitled  to  treat 
J  us  a  trustee  for  the  corporation, 
and  to  enforce  the  trust  by  subject-' 
ing  the  land  to  the  payment  of  his 
debt). 

29.  York  Mfg.  Co.  V.  Brewster,' 
174  Fed.  566,  98  CCA  348;  Davis  Im- 
proved Wrought  Ir«n  Wagon  Wheel 
Co.  V.  Davis  Wrought  Iron  Wagon 
Co.,  20  Fed.  699;  Burt  v.  Batavla 
Paper  Mfg.  Co.,  86  111.  66;  Grand 
Rapids  Furniture  Co.  v.  Grand  Hotel, 
etc.,  Co.,  11  Wyo.  128.  70  P  838.  72 
P  687  (property  purchased  from 
promoters  having  notice  of  a  con- 
ditional sale  thereof  to  their  vendor, 
where  the  contract  of  sale  was  not 
filed  so  as  to  be  effectual  as  against 
bona  flde  purchasers). 

Kotice  to  promoters  as  aotlc*  to 
corporation  see  supra  9   302. 

30.  York  Mfg.  Co.  v.  Brewster, 
174    Fed.    566,   98   CCA   348. 

31.  Bridgeport  Electric,  etc.,  Co. 
V.  Meader,    72  Fed.  115,   18  CCA  451. 

32.  Florida  Coco  Cola  Bottling 
Co.  v.  Ricker,  138  Ga.  411,  71  SB  734. 

33.  Cross  T»f«reiio*s: 

Liability  of  directors  and  officers  for 
deceit  see   infra  XIII.  B. 

Liability  of  Incorporators  to  cred- 
itors and  others  see  infra  XII, 
D. 

Liability  In  tort  on  the  ground  of 
fraud  by  reason  of  contracts  see 
Infra  {   315. 

Liability   of  alders   and   abettors  of 


purchaser,  so  as  to  hold  the  same  free  from  equi- 
ties existing  as  against  the  promoters.^  But  where 
associates  who  hold  property  subject  to  a  lien  or 
under  a  conditional  sale  foite  a  oorporation  to  take 
the  property  and  transfer  the  same  to  it,  such 
associates  being  the  only  persons  who  have  any  sub- 
stantial interest  in  the  corporation,  the  corporation 
stands  in  no  better  position  than  that  in  which  the 
associates  stood.^°  And  where  a  corporation  takes 
personal  property  purchased  by  its  promoter  with 
full  knowledge  of  the  contract  as  made  by  him  it 
takes  it  subject  to  an  equitable  lien  for  the  pur- 
chase price.^ 

[$  308]  7..  Title  to  Choses  in  Action.  Since  an 
action  dependent  on  the  ownership  by  plaintiff  of  a 
legal  title  to  choses  in  action  cannot  be  sustained  by 
parol  evidence  that  plaintiff  is  the  equitable  owner, 
'where  promoters  of  a  corporation  not  yet  in  exist- 
ence take  a  written  assignment  of  choses  in  action 
to  themselves  as  individuals,  the  corporation,  when 
subsequently,  chartered,  with  the  assignees  as  cor- 
porators, cannot  maintain  a  common-law  action  in 
its  own  name  as  the  owner  of  such  choses  in  action 
by  offerin^r  to  show  by  parol  that  the  assignees  acted 
as  its  agents  in  taking  the  assignment.^' 

[$  309]  0.  Liability  of  Promoters  in  deneral— 
1.  Personal  Liability  for  Torts— a.  Fraad.^^  If 
the  promoters  of  a  corporation  put  forth  a  fraudu- 
lent prospectus  or  otherwise  make  fraudulent  repre- 
sentations, 'whereby  persons  are  induced  to  become 
subscribers  to  the  shares  of  the  projected  company 
or  to  invest  in  its  securities,  by  reason  of  which  they 
sustain  damages,  they  have,  under  the  principles  of 
the  common  law,  a  direct  action  against  those  who 
have  been  guilty  of  the  fraud,  to  recover  the  dam- 
ages which  they  have  thereby  suffered.'*  Such 
actions  are  governed  by  the  general  priqpiples  which 

fraudulent     promoters     see     infra 

9  366. 

34.  U.  S.— Wiser  v.  Lawler,  189 
U.  S.  260,  23  set  624,  47  L.  ed.  802. 

III. — Goodwin  »v.  WllbuT,  104  111,  A. 
45.  .    V 

Ind. — Grover  v.  C^vanagh,  40  Ind. 
A.   840,  82  NE  104. 

Mass. — Honsucle  v.  Ruffln,  172 
Mass.  420,  52  KE  538  (representa- 
tion that  certain  amount  of  capital 
had  been  paid  in). 

Mich. — Torrey  v.  Toledo  Portland 
Cement  Co.,  IBS  Mich.  348,  122  NW 
614;  Fred  Macey  Co.  v.  Macey,  148 
Mich.  138,  106  NW  722,  6  LRANS 
103S.  See  also  Barbour  v.  Hurlburt, 
137    Mich.    534,    100    NW    781. 

Mo. — He»8  v.  Draff  en,  99  Mo.  A. 
580,  74  SW  440;  Baker  v.  Crandall, 
7  Mo.  A.  564  [aff  78  Mo.  584,  47 
AmR  126];  Hornblower  v.  Crandall, 
7   Mo.  A.   220    [aff  78  Mo.  681]. 

N.  Y. — Downey  v.  Plnucane,  206 
N.  Y.  261,  98  NE  391,  40  LRANS  807 


[aff  146  App.  Div.  209,  130  NYS  9881; 
Brewster  v.  Hatch,  122  N.  Y.  349, 
25  NE  505,  19  AmSR  498;  Getty  v. 
Devlin,  64  N.  Y,  403;  Duryea  v. 
Zimmerman,  121  App.  DIv.  560,  106 
NYS  237;  Walker  v.  Anglo-American 
Mortg.,  etc.,  Co.,  72  Hun  334,  26  NYS 
432;  Cross  v.  Sackett,  15  N.  Y.  Super 
617,  6  AbbPr  247,  16  HowPr  62. 

Oh. — Cbampney  v.  Braun,  23  Oh. 
CIr.  Ct.  N.  s;  683. 

Okl. — Gast  V.  King,  27  Okl,  664, 
112  P  997. 

Pa.— wniock  v.  Dilworth,  204  Pa. 
492,  54  A  278. 

Eng. — ^Aaron's  Reefs,  Ltd.  v. 
Twiss.  [1896]  A.  C.  272;  Peek  v. 
Gurney.  L.  R.  6  H.  L.  377,  7  ERC 
527;  T^yjfcross  v.  Grant,  2  C.  P.  D. 
469;  Gerhard  v.  Bates,  2  R.  &  B.  476, 
76  ECL  476,  20  EngL&Eq  129,  118 
Reprint  845. 

Can. — Milbum  v.  Wilson,  31  Can. 
S.   C.   481,   22   CanLTOccNotesjaQl^ 
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apply  in  other  actions  for  deceit.^  And  in  a  proper 
case  promoters  may  be  compelled  to  account  to  de- 
frauded subscribers  in  equity.^ 

Wliere  several  join  actively  in  the  promotion  of  a 
corporation  each  and  all  of  the  persons  who  are  so 
associated  will  be  jointly  and  severally  liable  for 
the  fraud  and  false  representations  of  the  others 
in  the  course  of  the  joint  enterprise.^^  But  persons 
who  are  not  promoters,  but  who  merely  sell  prop- 
erty to  the  corporation,  are  not  responsible  for 
false  representations  in  a  prospectus  issued  by  the 
promoters,  although  they  may  have  knowledge  of 
them.»« 

What  conatitates  fraud.  It  is  the  general  rule 
that  promoters  who  appeal  to  the  public  by  these 
means  are  bound  to  state  everything  with  strict 
and  scrupulous  accuracy,  and  not  only  to  abstain 
from  stating  as  a  fact  that  which  is  not  so,  but  to 
omit  no  fact  within  their  knowledge  the  existence 
of  which  might  in  any  degree  affect  the  nature,  ex- 
tent, or  quality  of  the  privileges  and  advantages 
which  the  prospectus  holds  out  as  inducements  to 


Que. — Bonhomme  v.  Blckerdike,  17 
Que.  Super.  28. 

And  see  other  cases  infra  this 
section. 

[a]  Xldnctory  relation. —  This 
right  of  axstlon  la  based  In  part  upon 
the  fiduciary  relation  arising-  between 

eromoters  and  those  whom  they  so- 
clt  to  become  stockholders  in  the 
corporation,  and  upon  the  consequent 
obligation  on  the  part  of  the  pro- 
moters to  exercise  the  utmost  good 
faith  toward  the  stockholders. 
Brewster  v.  Hatch,  122  N.  T.  349, 
25  NE  BOB,  19  AmSR  498;  Walker  v. 
Anglo-American  Mortg..  etc.,  Co.,  72 
Hun  3S4,  25_NTS  432.  See  also 
Goodwin  V.  Wilbur,  104  111.  A.  45, 
C2;  and  supra  9  28$;  Fraud  [20 
Cye  343. 

[b]  Befana*  that  fraud  was 
anlnst  oorporatioa  onl/. — (1)  A 
stockholder  cannot  maintain  an 
action  in  his  own  name  against  pro- 
moters for  fraud  and  deceit  where 
the  fraud  Is  a  wrong  against  the 
corporation  only.  McAleier  v.  Mc- 
Hurray,  6  Phila.  (Pa.)  244.  (2)  But 
where  defendants  Who  were  the 
owners  of  certain  abstract  books 
which  were  to  be  the  capital  stock 
of  a  corporation  to  be  formed,  made 
false  representations  to  plaintiff  as 
to  the  value  of  such  books,  etc.,  and 
as  to  their  contents,  In  order  to  In- 
duce him  to  subscribe  for  stock  in 
the  corporation,  which  he  did,  plain- 
tiff was  not  precluded  from  recover- 
ing damages  for  such  fraud  from 
defendants  on  the  ground  that  the 
fraud.  If  any,  was  against  the  cor- 
poration to  whloh  the  books  were 
subsequently  transferred.  Hess  v. 
Draffen,  99  Mo.  A.  580,  74  SW  440. 

[c]  Rand    of    aireiit Promoters 

of  a  corporation  who  employ  an 
agent  to  solicit  subscriptions  for 
stock  are  personally  liable  to  sub- 
scribers for  false  and  fraudulent 
representations  made  by  such  agent, 
tuB  in  other  cases  of  agency.  Milbum 
V.  Wilson,  81  Can.  S.  C.  481,  22 
CanLTOccNotes   3. 

38.  See  cases  Infra  this  note;  and 
generally  Fraud   [20  Cyc  1]. 

[a]  Erldsaoe  see  Honsucle  v. 
Ruffln,  172  Mass.  420,  52  NE  538; 
Downey  v.  Flnucane,  205  N.  Y.  251, 
98  NE  391,  40  LRANS  307  [aff  146 
App.  DIv.  209,  130  NYS  988];  Fraud 
[20  Cyc  110  et  seq], 

[b]  PwlauoUoas  see  Honsucle  v. 
Ruffln,  172  Mass.  420.  62  NE  538; 
Fraud   [20  Cyc  127   et  seq], 

[c]  Eviaenoe  Insnfflotent  to  Show 
ftann.  (1)  Duryea  v.  Zimmerman, 
121  App.  Dlv.  660,  106  NYS  237; 
Arkwrlgiht  V,  Newbold,  17  Ch.  D.  301 
(unsuccessful  action  for  damages  by 
a  stockholder  against  a  promoter,  on 


the  ground  that  he  had  received  p»o- 
motion  money  not  stated  In  the  pros- 
pectus); Petrie  v.  Guelph  Lumber 
C!o.,  11  Can.  S.  C.  450  [dism  app  11 
Ont.  A.  338  (aff  2  Ont.  218)].  (2)  One 
who  subscribes  to  the  stock  of  a 
proposed  corporation  at  the  solicita- 
tion of  one  of  the  other  subscribers 
cannot  allege  as  a  basis  for  damages 
in  an  action  for  deceit  that,  although 
he  was  informed  that  a  certain  ^r- 
tlon  of  the  capital  stock  was  to  be 
Issued  for  patents  to  the  patentee  of 
the  patents,  it  was  concealed  from 
hl'm  that  the  patentee  agreed  to 
assign  to  the  other  subscribers  a 
certain  portion  of  the  stock  Issued 
to  him.  Wlllock  v.  Dllworth,  204  Pa. 
492,  64  A  278. 
as.    See  infra  {  827. 

37.  Hornblower  v.  Crandall,'  7  Mo. 
A.  220  [aff  78  Mo.  681];  Downey  v. 
Flnucane,  205  K.  Y.  261,  98  NE  391, 
40  LRANS  307  [aff  146  App.  Dlv. 
209,  130  NYS  9881;  Getty  v.  Devlin, 
54  N.  Y.  403;  Champney  v.  Braum, 
23  Oh.  CIr.  Ct.  N.  S.  633.  See  also 
Fraud  [20  Cyc  84,  95];  Torts  [38 
Cyc  472.  483]:  and  Infra  99  346,  366. 

38.  See  Infra   9   366. 

39.  Goodwin  V.  Wilbur,  104  111.  A. 
46;  Hayward  Vi  Leeson,  176  Mass. 
310,  67  NE  666,  49  LRA  725  (holding 
that  the  promoters  of  a  corporation 
were  guilty  of  a  fraud  in  Issuing  a 
prospectus  to  the  public  in  Inviting 
subscriptions  to  the  stock,  without 
disclosing  the  fact  that  they  had 
caused  ,to  be  Issued  to  themselves  by 
way  of  remuneration  for  their  serv- 
ices as  promoters,  one  third  of  the 
whole  capital  stock);  Downey  v. 
Flnucane,  206  N.  Y.  261,  98  NE  391, 
40  LRANS  307  [aff  146  App.  Dlv. 
209,  130  NYS  988];  Brewster  v. 
Hatch,  122  N.  Y.  349,  25  NE  BOB,  19 
AmSR  498;  Getty  v.  Devlin,  54  N.  Y. 
403;  Peek  v.  Gurney,  L.  R.  6  H.  L. 
377,  7  ERC  527;  Venezuela  Cent.  R. 
Co.  V.  Klsch,  L.  B.  2  H.  L.  99.  6  ERC 
759;  Denton  v.  Macnell,  L.  R.  2  Eq. 
352;  New  Brunswick,  etc,  R.,  etc., 
Co.  V.  Muggerldge,  1  Dr.  &  Sm.'363, 
62  Reprint  418. 

[a]  Wlutt,*zaffgaratioa  1>  permls- 
■iDls, — (1)  The  courts  have  recog- 
nized that  in  advertisements  of  this 
description  some  allowance  must  al- 
ways be  made  for  the  sanguine  ex- 
pectations of  the  promoters  of  the 
adventure,  and  that  some  high  color- 
ing and  even  exaggeration  in  the 
description  of  the  advantages  which 
are  likely  to  be  enjoyed  may  be  ex- 
pected; but  the  same  high  authority 
emphasizes  the  rule  that  the  utmost 
candor  and  honesty  ought  to  charac- 
terize such  public  statements,  and 
that  no  misstatement  or  concealment 
of    any    material    facts    or    clrcum- 


take  shares.**  In  England  the  question  whether  an 
action  for  negligent  misrepresentation,  as  distin- 
guished from  fraudulent  representation,  conid  be 
maintained,  was  after  much  controversy  settled  in 
the  negative  in  a  leading  case  in  the  house  of 
lords ,  and  such  is  also  the  general  rule  in  the 
United  States.*^  The  reckless  assertion,  however, 
of  a  fact  as  to  which  the  promoter  is  ignorant 
whether  it  is  true  or  untrue  is  fraudulent."  But 
an  ambiguous  statement  which  may  be  either  true  or  - 
false  is  not  false  unless  plaintiff  can  prove  that  be 
understood  it  in  the  sense  which  would  make  it 
false." 

Intent  and  proximate  cause.  It  is  a  general  prin- 
ciple that ' '  to  render  a  man  responsible  for  the  con- 
sequences of  a  false  representation  made  by  him  to 
another,  upon  which  a  third  person  acts,  and,  so 
acting,  is  injured  or  dtunnified,  it  must  appear  that 
guch  false  representation  was  made  with  the  direct 
intent  that  it  should  be  acted  upon  by  such  third 
person  in  the  manner  that  occasions  the  injury  or 
loss;"**  and   the  fraudulent  prospectus  or   other 

stances  ought  to  be  permitted.  Per 
Lord  Chelmsford  in  Venezuela  Cent. 
R.  Co.  V.  Klsch,  L.  R.  2  H.  Li.  99,  6 
ERC  769;  Denton  v.  Macnell.  L.  R. 
2  Eq.  852.  (2)  Therefore,  a  pros- 
pectus is  held  to  be  fraudulent  w^here 
the  promoters  are  compelled  not  only 
to  hide  the  truth,  but  also  to  give 
such  a  color  to  the  statement  put- 
forth  as  to  render  It,  while  perhaps 
literally  true,  yet.  In  the  sense  in 
which  they  must  have  known  it 
would  be  understood  by  the  public, 
really  false.  Peek  v.  Gurney.  Li.  R. 
6  H.  L.  377,  7  ERC  627  (colored  State- 
ments). And  see  Downey  v.  Flnu- 
cane, 205  N.  Y.  251,  98  NE  391,  40 
LRANS  307  [aff  146  App.  Div.  209, 
130  NYS  938]. 

[b]  mterpratatloa  of  pioapaetns. 
— (1)  Where  a  prospectus  is  circu- 
lated as  an  Inducement  to  take  stock 
in  a  corporate  enterprise,  the  lan- 
guage of  the  prospectus  Is  to  be  in- 
terpreted by  the  effect  which  It  would 
produce  upon  the  ordinary  mind;  and 
in  estimating  the  probability  of  sub- 
scribers being  misled  by  a  prospectus 
the  court  will  take  into  considera- 
tion not  only  the  facts  stated  therein 
but  also  the  facts  suppressed.  Wiser 
V.  Lawler,  189  U.  S.  260.  23  SCt  624. 
47  L.  ed.  802;  Downey  v.  Flnucane, 
205  N.  Y.  261.  98  NE  391,  40  LRANS 
307  [aff  146  App.  Dlv.  209,  180  NYS 
988].  (2)  A  statement  in  a  pros- 
pectus of,  corporate  securities  that 
dividends  have  been  paid  implies 
that  they  have  been  earned,  malcine 
the  statement  fraudulent  if  they  have 
not  been  earned.  Downey  v.  Flnu- 
cane, supra. 

40.  Derry  v.  Peek,  14  App.  Ca.s. 
337,    12    ERC    260     [overr     Peek 


Derry,     37     Ch.     D.     641]. 


V. 

And     see 


Angus  v.  Clifford,    [1891]    2  (3h.    449. 

[a]  Want  of  reasonabla  croiuta 
for  the  statements  made  is  not 
enough  to  show  fraud,  but  it  must 
be  shown  that  they  were  made  dis- 
honestly, and  the  onus  of  proving-  the 
dishonesty  lies  Upon  the  plaintiff. 
Glasler  v.  Rolls,  42  Ch.  D.  436. 

41.  Kountze  v.  Kennedy,  147  N.  T. 
124,  41  NE  414,  49  AmSR  661.  29 
LRA  860.     See  Fraud   [20  Cyc  24    et 


'Ik 


Reese  River  Silver  Mln.  Co.. 
Ltd.  V.  Smith,  L.  R.  4  H.  L.  64.  See 
also  Fraud   [20  Cyc  27]. 

43.  Smith  V.  Chadwick,  9  App. 
Cas.  187.  But  see  Glasier  v.  Rolls. 
42  Ch.  D.  436. 

44.  Per  Wood,  V.  C,  in  Barry  v. 
Croskey,  2  Johns.  &  B.  1.  23.  70 
Reprint  946  [quot  with  appr  by 
Lord  Cairns  Peek  v.  Gurney,  L.  R.  s 
H.  L.  377.  413,  7  ERC  627].  See 
generally  Fraud  [20  Cyc  351. 

[a]     Kaanlnff  of  ml*. — By   this    It 


For  later  oases,  Savelopineiita  and  chaafss  in  the  law  see  cumulative  Annotations,  same  title,  paye  ai 

Digitized  by 


.^a^n^g^ 


ber. 


§§  309-312] 


CORPORATIONS 


[14  C.  J.]     269. 


representation  most  be  a  proximate  eause  of  the  in- 
joiy.^  Hence  it  is  held  that  plaintifC  mnst  show 
that  he  saw  the  prospectus  or  other  representation 
and  was  induced  thereby,  to  some  extent  at  least,  to 
invest  in  the  proposed  venture.** 

Damafes.  In  an  action  by  subscribers  for  stock 
in  8  corporation  against  promoters  for  deceit,  the 
general  mies  as  to  damages  in  actions  for  deceit 
apply/'  The  general  measure  of  damages,  exclud- 
ing cases  in  which  punitive  damages  are  allowed,  is 
compensation,  and  plaintiff  should  recover  the  loss 
which  has  naturally  resulted  from  the  fraud.*'  This 
is,  it  seems,  the  money  which*  the  subscriber  has 
paid  on  account  of  his  subscription  for  the  shares, 
with  interest,  giving  a  credit  to  defendants  for  what, 
the  shares  were  really  worth,  at  the  time  when  they 
were  bought,  but  not  for  any  fictitious  value  which 
they  had  acquired  by  reason  of  the  false  representa- 
tion by  which  they  had  been  imposed  on  the 
public* 

[$  310]  b.  Ot^er  Torts.  A  promoter  of  a  cor- 
poration will  also  be  individually  liable,  on  general 


principles,  for  any  other  tort  committed  by  him, 
such  as  trespass,  conversion,  nuisance,  negligence, 
etc.,  and  one  of  several  promoters  may  thus  be  liable 
for  the  torts  of  the  others.°° 

[f  311]  2.  Injunction  for  Nniaaace.  A  eontinu- 
■ing  nuisance  will  not  authorize  an  injunction  against 
the  promoters  of  a  company,  where  the  company  has 
been  duly  incorporated,  although  the  nuisance  may 
have  been  commenced  by  the  promoters;  but  the 
injunction,  if  any,  should  be  against  the  corporation." 

[$  312]  3.  Personal  LiabiUty  on  or  by  Season  of 
Oontracts — a.  Contracts  Not  Aasaxaing  Ezistmce 
of  Corporation.  Of  course  promoters  of  a  corpora- 
tion ara  personally  liable  on  contracts  which  they 
have  itmeieA  into  personally,  even  though  they  have 
contracted  for  the  benefit  of  the  projected  coipo- 
nttion,  and  although  the  corporation  has  been 
formed  and  has  received  the  benefit  of  the  con- 
tract;^ and  they  are  not  discharged  from  liability 
by  the  subsequent  adoption  of  the  contract  by  the 
corporation  when  formed,"  unless  there  is  a  nova- 


la  not  meant  that  it  is  necessary 
that  the  representations  should  have 
b«en  made  directly  by  defendant  to 
plaintiff,  but  It  Is  sufficient  that  the 
false  representations  are  contained 
In  a  document  intended  to  be  circu- 
lated among  the  class  of  persons 
likely  to  be  deceived  by  It.  Nor  is 
It  necessary  that  the  prospectus 
should  be  the  sole  Inducement  to 
platntitTs  action.  Walker  v.  Anelo- 
Amerlcan  Mortar-  etc.,  Co..  72  Hun 
334.  IS  NTS  432:  Clarice  v.  Dickson, 
t  C.  B.  N.  S.  462,  96  ECL  453,  141 
Reprint  633. 

rb]  A  fnradalMrt  latest  by  the 
publisher  of  a  prospectus  promoting 
the  sale  of  corporate  stock  may  be 
Inferred  from  the  falsity  of  the 
statements  contained  therein.  Dow- 
ney T.  Finncane,  305  K.  Y.  261,  98 
NB  391,  40  L.RANS  307  [aft  14<  App. 
DIv.  209.  130  NYS  988]. 

46.  Willock  V.  Dilworth.  204  Pa. 
492,  64  A  278  (holding  that,  in  an 
action  by  a  subscriber  to  the  stock 
of  a  proposed  corporation  for  deceit 
of  defendant  in  procuring  the  sub- 
scription, plalntUX  could  not  allege 
as  a  ground  for  recovery  that,  al- 
though be  was  Informed  that  a  por- 
tion of  the  capital  stock  was  to  be 
used  to  pay  for  patents.  It  was  con- 
cealed from  him  that  the  i>atentee 
liad  agreed  to  assign  to  the  other 
subscribers  a  certain  portion  of  the 
stock  which  was  to  be  issued  to  him 
in  payment,  where  there  was  no  evi- 
dence titat  such  agreement  was  made 
before  plaintiff's  subscription);  Peek 
v.  Gumey,  U  R.  6  H.  L.  377,  7  BRC 
S27;  and  other  cases  Infra  this  sec- 
tion. See  generally  Fraud  [30  Cyo 
39,  1371. 

4S,  In  re  Russian  Iron  Works  Co., 
L.  R.  1  Ch.  574;  Peek  v.  Gurney,  U 
R.  6  B.  L.  377,  7  ERC  527;  Downes 
V.  Ship,  L.  R.  3  H.  L.  343;  Bellalrs  v. 
Tucker,  13  Q.  B.  D.  662;  In  re  Metro- 
politan Coal  Consumers'  Assoc, 
[1392J  3  Ch.  1;  Weir  v.  Barnett.  3 
Ex.  D.  32;  Gerhard  v.  Bates,  2  E. 
A  B.  476.  76  ECL.  47C,  20  BngL&Bq 
129.  lis  Reprint  846. 

[a]  Ftoq^eotna  as  part  of  ftand- 
•laat  sehsmm — ^Where  a  false  pros- 
pectus has  been  issued,  and  subse- 
quently a  false  representation  is 
made  in  a  newspaper,  a  plaintiff  who 
subscribed  on  the  latter  representa- 
tion has  been  held-  entitlea  to  con- 
nect It  with  the  prospectus  as  a  part 
of  a  fraudulent  scheme,  and  to  hold 
the  promoters  liable.  Andrews  v. 
Mockford.  [1896]  1  Q.  B.  872  fdist 
Peek  V.  Gumey,  L.  R.  «  H.  L.  877,  7 
BRC  627]. 

47.  See  Fraud  [20  Cyc  42,  ISO  et 
»«q]. 

4S.  Goodwin  v.  Wilbur,  104  111.  A. 
46;  Honaucle  v.  Ruflln,  172  Mass.  420, 
62  NE  638;  Twycross  T.  Grant,  2 
C.  P.  D.  4«9.  489. 


49.  Twycross  v.  Grant,  2  C.  P.  D. 
469 

[a1  TaliM  of  atotk^-If,  in  ascer- 
tafning  the  value  of  the  stock,  no 
markM  value,  for  want  of  sales,  can 
be  established,  it  is  proper  for  the 
trial  court  to  admit  evidence  show- 
ing the  assets  and  liabilities  of  the 
corporation,  as  tending  to  show  the 
real  value  of  the  stock.  Goodwin  v. 
Wilbur,  104  ni.  A.  46. 

sa  Farmers'  Gin,  etc.i_  Co.  v. 
Jones,   (Tex.  Civ.  A.)  147  SW  668. 

[a]  nijiiry  to  employee^-Thus 
persons  who  act  as  promoters  of  a 
corporation  and  also  in  managing  and 
superintending  work  done  In  fur- 
therance of  the  business  In  which 
the  corporation  when  chartered  will 
engage,  while  not  liable  as  promoters 
for  Injuries  to  an  employee  engaged 
In  the  work,   because  not  acting  as 

Sromoters  In  such  business,  are  In- 
Ivldually  liable  for  their  negligence 
resulting  In  such  injury;  and  a  mem- 
ber of  a  temporary  association  or- 
ganized for  the  purpose  of  forming 
a  corporation,  and  interested  In  work 
done  in  furtherance  of  the  business 
In  which  the  corporation  will  engasre. 
Is  liable,  like  the  member  of  any 
other  unincorporated  association,  for 
Injury  to  an  employee  resulting  from 
the  negligence  of  the  person  placed 
in  charge  of  the  work.  Farmers' 
Gin,  etc.,  Co.  v.  Jones,  (Tex.  Civ.  A.) 
147  SW  668. 

61.  Deiter  v.  Estill.  96  Ga.  370,  22 
SB  622. 

sa.  U.  S.— Bonsall  y.  Piatt,  163 
Fed.  126.  82  CCA  260  [certiorari  den 
206  U.  8.  664,  27  SCt  796,  61  L.  ed. 
11901. 

Ark. — ^McClelland  v.  Linton,  121 
Ark.  79,  180  SW  482. 

Iowa. — Marshalltown  First  Nat. 
Bank  v.  Church  Confederation  of 
America,  129  Iowa  268,  106  NW  678. 

Mass. — Salem  Mill  Dam  Corp.  v. 
Ropes,  6  Pick.  23;  Sproat  v.  Porter, 
9  Mass.  300.  See  also  Abbott  v.  Hap- 
good,  160.  Mass.  248,  2Z  NE  907,  16 
AmSR  193.  6  L.RA  686. 

Mich.— Eaton  v.  Walker,  76  Mich. 
679,  43  NW  688,  6  LRA  102;  Carmody 
V.  Powers,  60  Mich.  26,  26  NW  301. 

Mo. — Queen  City  Furniture,  etc., 
Co.  V.  Crawford,  127  Mo.  856,  30  SW 
168;  Lewis  v.  Fisher,  167  Mo.  A.  674, 
161  SW  172;  Henderson  Woolen  Mills 
V.  EMwards.  84  Mo.  A.  448. 

N.  Y. — Klrschmann  v.  Lediard,  61 
Barb.  573;  Tobias  v.  Wierck,  21  Misc. 
763,  48  NYS  146  [rev  on  other 
grounds  30  App.  Ddv.  486,  62  NYS 
312  (aff  163  N.  Y.  684  mem,  67  NE 
1126  mem));  Hub  Pub.  Co.  v.  Rich- 
ardson, 13  NYS  665. 

Pa. — MclTall  v.  McKeesport,  etc., 
'Ice  Co.,   123   Fa.  259,  16  A  478. 

Porto  Rico. — Crane  v.  Bennett.  8 
Porto  Rico  Fed.  185. 

S.   D. — Rust-Owen   Lumber  Co.   ▼. 


Wellman,  10  S.  D.  122,  71  NW  89. 

Tex. — ^Vaughn  v.  Morris,  (Civ.  A.) 
186  SW  954;  Bradshaw  V.  Jones, 
(Civ.  A)   162  SW  696. 

Va. — Fentress  v.  Steele,  110  Va. 
678,  66  SE  870;  Strause  v.  Richmond 
Woodworking  Co.,  109  Va.  724,  65 
SB  659,   132  AiaSR  937. 

Eng. — Bailey  v.  Macaulay,  13  Q.  B. 
815.  66  BCL  816.  116  Reprint  1476; 
Lake  v.  Argyll,  6  Q.  B.  477 '61  ECL 
477,  116  Reprint  1168;  In  re  Hereford, 
etc.;  Waggon,  etc,  Co.,  2  Ch.  D.  621; 
Scbtt  V.  Ebury.  L.  R.  2  C.  P.  256: 
KerrldRC  v.  Hesse.  9  C.  &  P.  200,  38 
BCL  126;  Bell  v.  Francis,  9  C.  &  P. 
66,  38  ECL  60;  Hlgglns  v.  Hopkins, 
3  Exch.  188,  164  Reprint  799;  Rey- 
nell  v.  Lewis,  15  M.  &  W.  617,  153 
Reprint  964;  McNeil  v.  F^iltx.  38  Can. 
S.  C.  198,  27  CanLTOccNotes  237; 
Clergue  v.  Humphrey,  31  Can.  S.  C. 
66   [aff  27  Ont.  A.  96]. 

Man. — C^rane  v.  Lavoie,  22  Uah. 
330,    4   DomLR  175,   21   WestLR   313. 

[a]  Ooatraot  to  orgaala*  oorpora- 
tloiu — (1)  Where  plaintiff  agreed  to 
sell  a  patent,  and  to  execute  all  proper 
conveyances  therefor  to  defendants, 
who  on  their  part  agreed  to  organize 
a  company  under  the  patent,  and  to 
pay  to  plaintiff  a  certain  amount  in 
cash,  and  a  certain  amount  in  stock 
of  the  company  to  be  organized,  for 
the  patent  and  the  tools  and  materi- 
als, the  agreement  was  personal  with 
defendants,  and  plaintiff  could 
recover  from  them  damages  for  neg- 
lect or  refusal  to  organize  the  com- 
pany. Klrschmann  v.  Lediard,  61 
Barb.  (N.  Y.)  673.  (2)  In  an  action 
for  breach  of  an  agreement  whereby 
plaintiff  was  to  purchase  notes  of  a. 
corporation  to  be  organized  by  de- 
fendants, the  notes  to  be  secured  by. 
mortgage  on  ships  held,  defendants 
could  not  escape  liability  on  the 
ground  that  the  contract  was  one  of 
promoters,  which  defendants  were 
making  as  agents  for  a  corporation, 
then  in  existence  whose  name  was 
not  disclosed.  Morse  v.  TlUotson, 
etc,  Co.,  263  Fed.  840. 

[b]  AltbonfflL  there  may  In  a  oois 
poratioa  in  euitsace  for  which  work 
Is  being  done.  It  may  well  happen 
that  the  person  contracting  to  do 
such  work  may  not  be  aware  of  that 
fact,  and  may  contract  with  Its  pro- 
moters as  Individuals,  so  as  to  make 
It  a  question  of  fact  for  the  Jury 
whether  the  contract  Is  a  contract  of 
the  Individuals  as  partners  or  of  the 
corporation.  Rust-Owen  Lumber 
Co.  v.  Wellman,  10  S.  D.  122,  72  NW 
89 

bontraeta  with  vabsorttieni  see 
infra  1  321. 

S3.  Ga. — Wells  v.  J.  A.  Fay.  etc., 
Co.,  143  Ga.  732,  86  SB  873. 

Mo. — Queen  City  Furniture,  etc, 
Co.  V.  Crawford,  127  Mo.  36$,  30  SW 
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tion  or  other  agreement  to  such  effect;"  and  where 
th«y  have  thus  entered  into  a  contract  personally 
they  are  liable  for  services  rendered  under  the  same 
after  the  formation  of  a  corporation,  in  the  absence 
of  a  novation  or  other  agreement  to  the  contrary .°° 
On  the  other  hand,  they  are  not  personally  liable  on 
contracts  made  in  the  name  and  solely  on  the  credit 
of  the  future  corporatiqn,  and  not  on  an  express  or 


implied  representation  that  there  is  an  existing  cor- 
poration, where  such  intention  is  known  to  the  other 
contracting  party ,^"  unless  they  are  contracts  which 
the  corporation  when  formed  has  no  power  to  ratify 
or  adopt."'  Whether  a  contract  was  made  by  the 
promoters  personally  or  on  the  credit  of  the  coipo- 
ra^on  only  may  be  a  question  of  fact  or  one  of  law 
according  to  circumstances.'^ 


Porto  Rico. — Crane  v.  Bennett.  8 
Porto  Rico  Fed.  186. 

Tex. — Bradahaw  v.  Jones,  (Civ. 
A.)  162  SW  695;  Ennls  Cotton-Oil 
Co.    V.   Burks,    (Civ.   A.)    39   SW   966. 

va. — Fentress  v.  Steele,  110  Va. 
B78,  66  SB  870  (holding  that  where 
defendant  contracted  Individually  to 
purchase  certain  machinery  from 
plaintiff,  the  fact  that  before  the 
purchase  was  consuipmated  defend- 
ant explained  that  the  machinery 
was  purchased  for  a  corporation  he 
was  organizing,  which  would  then  be 
the  debtor,  would  not  discharge  de- 
fendant from  liability  on  the  con- 
tract, but  would  only  make  the  cor- 
poration subsequently  organized 
jointly  liable  with  him). 

Eng. — Scott  V.  Ebury,  L.  R.  2  C. 
P.  266;  Kelner  v.  Baxter,  L.  R.  2  C. 
P.  174. 

"Those  dealing  with  promoters 
ahould  be  left  with  the  double 
security  of  the  promoter  and  the 
company  when  one  is  formed,  unless 
it  clearly  appep.r8  that  the  liability 
of  the  promoter  was  not  intended,  or 
that  it  was  intended  to  be  released 
when  the  liability  of  the  corporation 
began."  ^trause  v.  Richmond  Wood- 
working Co.,  109  Va.  724,  729,  65  SB 
659,  132  AmSR  937. 

Ca]  Aooaptanoa  of  paymanta  ftom 
ooxporatton  wliui  foxmad. — ^Accept- 
ance by  a  creditor  of  promoters  of  a 
corporation  of  partial  payments  from 
the  corporation  subsequently  organ- 
ized will  not  extinguish  the  promo- 
ters' liability.  Wells  v.  J.  A.  Fay, 
etc.,  Co^  143  Ga.  732,  85  SE  873. 

64.  Gbl. — Chicago  Qldg.,  etc.,  Co. 
v.  Talbotton  Creanjery,  etc.,  Co.,  108 
Ga.  84,  31  SB  809;  Burress  v.  Mont- 
gomery,' (A.)   99  SB  143. 

Hawaii. — Marconi's  Wireless  Tel. 
Co.  v.  Cross,  16  Hawaii  390. 

Mich.— Bsper  v.  Miller,  131  Mich. 
334.  91   NW  613. 

N.  T. — Van  Vlleden  v.  Welles.  6 
Johns.  85  (where  a  precorporate 
contract  was  held  to  be  waived  and 
extinguished  as  a  private  contract, 
because  the  corporation  acting  by  its 
seal  had.  assumed  the  contract  and 
become  the  debtor  of  plaintiff  with 
his  assent  and  concurrence,  and  the 
original  contractors  were  not  re- 
sponsible In  their  Individual  capac- 
ity). 

Oh. — Mosler  v.  Parry,  60  Oh.  St. 
S88.  61.  NB  364. 

Tex.— 'Bradshaw  v.  Jones,  ((3lv.  A.) 
162  SW  696. 

Va. — Strause  v.  Richmond  Wood- 
worker Co.,  109  Va.  724.  66  SE  659, 
132  AmSR  937. 

Wash. — ^Wilson  v.  Mears,  177  P 
815. 

Eng. — Kelner  v.  Baxter,  L.  R.  2 
C.  P.  174. 

Que. — ^T.  W.  Hand  FlreVorks  Co. 
V.  Balkie,  39  Que.  Super.  227,  43 
Que.  Super.  325. 

BB.  Bonsall  v.  Piatt.  163  Fed.  126, 
82  CCA  260  [certiorari  den  206  U.  S. 
564.  27  set  796,  51  L.  ed.  1190] 
(holding    that    where    defendant    em- 

g loved  plaintiff  to  assist  him  In 
uildlnp;  up  a  business  under  a  parol 
contract  that  plaintiff  was  to  draw 
his  necessary  expenses,  and  that  the 
balance  of  his  compensation  should 
be  determined  at  a  future  time,  when 

glalntiff  had  proved  his  worth  In  the 
usiness,  ana  that  plaintiff  should 
consider  that  he  was  "in  with" 
defendant  in  the  business,  and  that 
it  was  half  his  own,  and  after  the 
business  commenced  to  succeed, 
defendant  formed  a  corporation,  in 
order  to  better  conduct  the  same,  and 


became  the  owner  of  all  the  stock; 
plaintiff  ieing  elected  president, 
treasury,  and  one  of  the  directors, 
which  Alllces  he  continued  to  hold 
until  he  resigned,  and  no  action  was 
ever  taken  by  the  corporation  with 
reference  to  the  payment  of  salaries, 
and  no  salary  was  ever  fixed  dur- 
ing plaii^ljl's  employment,  plaintiff's 
services,^endered  after  the  organiza- 
tion of  the  corporation,  were  ren- 
dered under  the  original  contract, 
and  the  organization  of  the  corpora- 
tion did  not  relieve  defendant  from 
liability    therefor). 

66.  U.  S.— Harrill  v.  Davis,  168 
Fed.  187,  94  CCA  47,  22  LRANS  1153. 

Ala. — McQuiddy  Printing  Co.  v. 
Head.  7  Ala.  A.  384,  62  S  287. 

Ark. — ^Belding  v.  Vaughan,  108 
Ark.  69,  167  SW  400. 

Hawaii. — Marconi's  Wireless  Tel. 
Co.  v.  Cross,  16  Hawaii  390. 

Mich.— Bsper  v.  Miller,  ISl  Mich. 
334,   91  SW  613. 

Mo. — Railroad  Gazette  v.  Wherry, 
58  Mo.  A.  423. 

Tex. — Bradshaw  v.  Jones,  (Civ.  A.) 
162   SW   696. 

Va. — Strause  v.  Richmond  Wood- 
working Co.,  109  Va.  724,  66  SE  669, 
132  AmSR  937. 

Eng. — Savin  v.  Hoylake  R.  Co.,  L. 
R.  1  Exch.  9;  Landman  v.  Entwlstle, 
7  Exch..  632,  165  Reprint  1101;  Hig- 
gins  V.  Hopkins,  3  Exch.  163,  164  Re- 
print 799. 

Ont. — Thames  Nav.  Co.,  Ltd.  v. 
Reid.  13  Ont.  A.  303  [allowing  app  9 
Ont.  764]. 

Que. — T.  W.  Hand  Fireworks  Co. 
V.  Balkie,  39  Que.  Super.  227,  43  Que. 
Super.  325. 

See  also  U.  S.  Wood  Preserving  Co. 
V.  Lawrence,  89  Conn.  633,  95  A  8; 
and  Infra  S  314. 

67.  MarshalUown  First  Nat.  Bank 
V.  Church  Federation  of  America,  129 
Iowa  268,  106  NW  678  (holding  that, 
where  a  promoter  of  a  proposed 
mutual  benefit  society,  acting  as  its 
alleged  general  superintendent,  con- 
tracted to  pay  plaintiff's  assignor  a 
commission  for  obtaining  insurance 
which  the  association  afterward  in- 
corporated was  prohibited  by  law  to 
pay,  such  promoter  was  individually 
liable  on  such  contract):  Durgin  v. 
Smith,  133  Mich.  331,  94  NW  1044. 
See  supra   !   291. 

68.  See  cases  infra  this  note. 

[a]  Oontzaot  oonatxuad. — Where 
the '  owner  of  certain  tools  and 
machinery  connected  with  a  stone 
quarry  located  on  lands  In  his  pos- 
session, in  which  he  had  an  interest 
as  purchaser,  entered  into  a  contract 
with  a  number  of  others  to  form  a 
corporation  to  operate  the  quarry, 
and  such  owner,  as  party  of  the 
second  part,  agreed  to  sell  his  prop- 
erty rights  at  a  stipulated  price,  and 
to  take  his  pay  therefor  partly  in 
cash  and  partly  in  stock  of  the  cor- 
poration to  be  organized,  and  the 
property  and  rights  were  thereupon 
turned  over  to  the  parties  of  the 
first  part  who  retained  possession, 
and  operated  such  quarry,  and  such 
corporation  was  not  in  fact  organ- 
ized but  the  effort  to  organize  it  was 
abandoned,  the  contract  was  treated, 
not*  as  one  between  the  vendor  and  a 
corporation,  but  between  the  indi- 
viduals who  entered  into  it.  Mosler 
V.  Parry,  60  Oh.  St.  388.  IM  NB  364. 

[b]  Parol  «ad  unbUmoiui  oobp 
tracts. — (1)  If  the  contract  rests  en- 
tirely in  parol,  or  If  a  written  con- 
tract is  ambiguous  and  its  meaning 
depends  upon  parol  evidence,  it  will 
ordinarily  be  a  question  of  fact  for 


the  Jury  whether  the  party  advanc- 
ing, supplies  or  money,  or  rendering 
services  to  the  promoters  or  other- 
wise contracting  with  them  did  so 
on  the  credit  of  the  promoters  or 
on  the  credit  of  the  prospective  cor- 
poration. Carmody  v.  Powers,  60 
Mich.  26,  26  NW  801;  Strause  v. 
Richmond  Woodworking  Co.,  109  Va. 
724,  66  SE  659,  182  AmSR  93'7:  Lake 
V.  Argyll,   6   Q.   B.   477,   61   ECL   477, 

115  Reprint  1168;  Riley  v.  Packing- 
ton,  L.  R.  2  C.  P.  536;  Patrick  v. 
Reynolds,  1  C.  B.  N.  S.  727,  87  ECL 
727,  140  Reprint  299;  Matter  of  Glou- 
cester, etc.,  R.  Co.,  4  De  Q.  M.  &  O. 
769,  63  BngCh  602,  43  Reprint  708; 
Rennle  v.  Clarke,  6  Exch.  292,  l&s 
Reprint  125;  Higgins  v.  Hopkins,  3 
Exch.  163,  154  Reprint  799;  Williams 
V.  Plgott,  2  Exch.  201,  164  Reprint 
464;  Brown  v.  Andrew,  13  Jur.  988; 
De  Vrles  v.  Corner,  13  L.  T.  Rep. 
N.  S.  636;  Wood  v.  Argyll,  6  M.  &  G. 
928,  46  BCL  928,  134  Reprint  1168. 
(2)  For  example,  it  has  been  held 
that  the  character  in  which  the  mem- 
bers of  what  has  been  called  in  Eng- 
land the  provisional  committee  of  a 
projected  corporation  are  liable,  upon 
contracts  for  work  and  labor,  etc..  is 
a  question  of  fact  for  a  Jury.  Hig- 
gins V.  Hopkins,  8  Exch.  163,  154  Re- 
print 799;  Revnell  v.  Lewis,  15  M.  & 
W.  517,  163  Reprint  954.  (3)  Con- 
siderations which  under  the  English 
law  are  to  govern  the  Jury  in  de- 
termining the  question  see  Bailey  v. 
Macauley,  13  Q.  B.   816,  66  BCL  815, 

116  Reprint  1476;  Porridge  v.  Hesse, 
9  C.  &  P.  200,  38  ECL  126. 

[c]  CoatnMta  la  wrtttaur  Mtd  nn- 
a^blciions,— (1)  If  the  contract  is  In 
writing,  and  is  unambiguous  In  such 
a  sense  as  excludes  the  aid  of  parol 
evidence  In  its  interpretation,  then 
the  question  is  a  mere  question  of 
interpretation  for  the  court,  and  the 
promoters  will  stand  bound  or  dis- 
charged from  liability  according  to 
the  terms  of  the  contract  by  which 
the  parties  have  seen  flt  to  bind 
themselves.  Fentress  v.  Steele,  lio 
Va.  678,  66  SB  870;  Landman  v.  En- 
twlstle, 7  Exch.  632.  166  Reprint  1101. 
(2)  For  example,  if  the  contract  stip- 
ulates that  the  obligee  will  not  look 
to  the  promoters  for  payment  of  in- 
demnity, but  will  take  his  chances 
of  their  succeeding  in  organizing  the 
proposed  company,  and  of  the  com- 
pany when  organized  ratifying  the 
contract  which  they  thus  assume  to 
make  for  11,  then  there  will  be  no 
room  for  controversy,  and  the  pro- 
moters will  not  be  liable.  Hlgglns  v. 
Hopkins,  3  Exch.  163,  164  Reprint 
799.  (3)  So  if  a  person  agrees  with 
the  promoters  of  a  company  to  be&r, 
himself,  the  expense  of  promoting  it, 
he  cannot  recover  such  expense  from 
the  company  when  organized,  al- 
though, it  being  organized  under  a 
special  act  of  legislation,  the  act 
contains  a  provision  to  the  effect 
that  the  company  shall  pay  the  costs 
of  the. passing  of  the  bill — the  reason 
being  that  the  previous  agreement 
Inures  to  the  benefi't  of  the  company. 
Savin  V.  Hoylake  R.  Co.,  L.  R.  1 
Exch.  9. 

[d]  UftWllty  Of  eo>iuttlttaMn.aa  is 
MnguML — (1)  That  a  committeeman 
subsequently  Joining  Is  not  liable  for 
engagements  of  committeemen  made 

Erior  to  his  Joining,  unless  mad*  so 
y  his  own  special  agreement  or  con- 
duct see  Beale  v.  Mouls,  10  Q.  B. 
976,  59  ECL  976,  116  Reprint  870. 
Compare  for  a  similar  rule  in  re- 
spect of  incoming  partners  Woods  -v. 
Russell,  5  B.  &  Aid.  942,  7  ECL  612. 


For  later  oaaaa,  daTalopmanta  and  ehaacaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  313]  b.  Oontracts  Assmning  Existence  of 
OoiporatieiL  It  is  the  general  rule  that  the  pro- 
moters of  a  corporation  are  peTSoually  liable  for 
debts  or'  obligations  which  they  assume  to  contract 
in  its  name  and  behalf,  before  it  has  acquired  a  de 
facto  organization,  such  as  cannot  be  attacked  ex- 
cept by  the  state,''^  unless  the  circumstances  aro 
SQch  as  to  raise  an  estoppel  to  deny  corporate  exist- 
ence j""  and  in  the  absence  of  such  an  estoppel,  if 
the  governing  statute  prescribes  conditions  prece- 


dent to  corporate  existence,  such  as  filing  of 
articles  of  incorporation,  they  are  personally  liable 
for  engagements  which  they  have  assumed  to  make 
in  the  name  of  the  supposed  corporation  before  the 
conditions  have  been  fulfilled,"^  to  such  an  extent  at 
least  as  to  create  a  de  facto  corporation.^  So,  if 
they  assume  to  make  contracts  in  the  name  of  the 
proposed  corporation  and  then  voluntarily  abandon 
their  purpose  of  forming  it,  they  become  personally 
liable  to  make  good  those  oontracts,  and  each  be^ 


lOS  Reprint    14S6:    Helsby   v.    Mears, 
6  a  &  C.  604,    11   ECL  659,   108  Re- 
print 188.      And    see    further    Clarke 
T.  Spence,  4  A.  &  B.  443,  31  BCL  206, 
111   Reprint    855:    Maudslay     v.     Le 
Blanc   2   C.    &   P.    409,    12    ECL.    643; 
Whitehead    v.    Barron,    2    M.    &    Rob. 
248.     (Z)    Members   of  a  provisional 
committee    In    Eng:land    are    not,    as 
matter  of  law,  liable  for  the  engage- 
ments.of    the    managing    committee 
appointed     by     them      (WilUaras     v. 
Pigott.  2  Ezch.  201,  164  Reprint  484), 
(3)   in   the   absence   of   proof   of  an 
intention  or  an  agreement  to  be  so 
bound    (Brown    v.    Andrew,    13    Jur. 
93S).  (4)  which  would  be  a  question 
of  fact    for    a    jury     (Williams    y. 
Pigott,  2  Elxch.  201,  154  Reprint  464). 
(S)    If    Judgments    are    obtained    in 
separate  actions  against  persons  who 
are  jointly  liable,  for  the  same  sub- 
ject   matter,    a    satisfaction    of    one 
Judgment   is   in   effect  a  satisfaction 
of  both.     Bailey  v.  Haines,   16  Q.  B. 
533,    69    ECL.    833,    117    Reprint    661; 
Turner   v.    Davies,    2    Saund.    137,    85 
Reprint  871.      (6)    If  therefore  sepa- 
rate actions  are  brought  against  sev- 
eral   committeemen)   of    a   Drojeoted 
corporation  upon  a  demand  for  which 
they  are  jointly  liable,  and  pending 
Bucn  actions  one  of  them   pays  the' 
whole  debt  and  the  costs  in  the  suit 
against  himself,   the  others  will  be 
entitled     to     have     the     proceeding 
against    them    stayed    without    pay- 
ment of  costa     Newton   v.    Blunt,    8 
C.  B.    676,    64    ECL   676,    136    Reprint 
Va.     (7)   "A  plaintiff,  who,   to  mul- 
tiply his  chances  of  success,  brings 
several     actions    for    a    Joint     debt 
against    the    co-contractors,    has    no 
reason  to  complain  if  his  success  in 
obtaining    payment   of   the    debt   and 
costs    in    one    deprives    him    of    the 
right   to   recover  costs  in   the  other 
actions."      Joint    contractors    are   en- 
titled   under     this    rule    to    be    dis- 
charged   without    payment    of    cost.s, 
even     after      verdict.      If      Judgment 
against   them    has    not^been    signed. 
Nor  does  it  make  any  difference  that 
separate  evidence  may  be  necessary 
to   establish    the    joint    liability    of 
each  of  tho  committeemen  separately 
sued,     for     It     frequently     happens, 
where  actions  on  joint  contracts  are 
brought    ag-alnst    several,    that    It    Is 
necessary      to      establish      the     case 
against    each    by    separate    evidence. 
Bailey  v.    Haines,    16  Q.   B.    633,   538, 
59    ECL,    533,    117    Reprint    661     (per 
Lord  Campbell,  C,  J,).      (8)  Upon  the 
question   of   what   evidence   may    be 
resorted  to   to  charge  committeemen 
with  the  debts  incurred  in  promoting 
a  corporation  see  Bailey  v.  Macaulay, 
13  Q.  B.  816,  66  ECL.  815,  116  Reprint 
UTS;   Matter   of  Direct   Exeter,    etc., 
R-  Co..  3  De  G.  &  Sm.  224,  84  Reprint 
454  [rev  2  Macn.  &  O.  176,  48  EngCh' 
137,  42  Reprint  68,  3  Macn.  &  G.  287, 
49  EngCh  217,  42  Reprint  271]   (com- 
mitteeman   leaving    the   room    before 
passage  of  resolution   incurring   the 
liability,  not  bound  to  contribute  to 
its    liquidation);    Matter    of    Direct 
Exeter,  etc.,  R.  Co.,   3  De  G.  &  Sm. 
205,  64  Reprint  446  [aff  1  Drew.  204, 
61  Reprint  429,   2  Hall  &  T.   391,  47 
Reprint    1735,    2   Macn.   &  Q.    192,   48 
EngCh   148.   42   Reprint   74];   Reynell 
V.  Lewis,  16  M.  &  W.  617,  163  Reprint 
954.      (9)    That    a   member    of    such 
committee  who  takes  part  In  its  af- 
fairs  so    as    to   make    himself    liable 
for  contracts   made   on  a  given   day 
does  not  thereby  make  himself  liable 
tor  services  rendered  after  that  day 
where    the   order    for   such    services 


was  given  before  it  see  Newton  v. 
Belcher,  12  Q.  B.  921,  64  ECL  921, 
116  Reprint  1116.  (10)  For  further 
illustrations  of  evidence  to  charge 
committeemen  under  the  English 
law  see  Abbott  v.  Cobb,  17  Vt.  693; 
Newton  v.  Belcher,  12  Q.  B.  921,  64 
ECL  921,  116  Reprint  1116;  Riley  v. 
Fackington,  L.  R.  2  C.  P.  536;  Pat- 
rick V.  Reynolds,  1  C.  B.  N.  3.  727, 
87  ECL  727,  140  Reprint  299;  Matter 
of  Direct  Exeter,  etc.,  R.  Co.,  3  De 
G.  &  Sm.  214,  64  Reprint  450;  Matter 
of  Direct  Exeter,  etc.,  R.  Co.,  2  Macn. 
&  G.  178,  48  EngCh  137,  42  Reprint 
63,  8  Macn.  &  G.  287,  49  EngCh  217. 
42  Reprint  271  [rev  on  other  grounds 
3  De  G.  &  Sm.  224,  64  Reprint  464]; 
Wood  v.  Argyll,  6  M.  &  G.  928,  46 
ECL  928,  134  Reprint  1168;  Reynell 
v.  Lewis,  16  M.  &  W.  617,  153  Re- 
print 964.  Compare  Bralthwalte  v. 
Skofleld,  9  B.  &  C  401,  17  ECL  184, 
109  Reprint  149;  Hole's  Case,  8  De  G. 
&  Sm.  241,  64  Reprint  462;  Rennie 
v.  Clark.  6  Exch.  292,  166  Beprint 
126. 

[e]  Tlie  jfioviaioaal  eominlttea 
nuty  •bBolve  tliemaelves  from  per- 
sonal TespoaalUIity  by  resolution  to 
that  effect,  provided  it  can  be  shown 
that  the  creditor  knew  of  such  reso- 
lution, and  acquiesced  In  its  effect, 
and  agreed  to  be  bound  thereby. 
Landman  v.  Entwlstle,  7  Exch.  632, 
166  Reprint  1101. 

[f  ]  A.  rasolatlon  peMisaa  at  »  mee^ 
lag  ot  the  proTlalonid.  dizeoton,  di- 
recting the  secretary  to  take  the 
necessary  steps  to  advertise  the 
company,  may  be  sufficient  to  cast 
liability  upon  such  directors  per- 
sonally, notwithstanding  the  fact 
that  they  became  such  under  the  as- 
surance that  they  would  incur  no 
personal  liability  for  preliminary  ex- 
penses, unless  it  is  shown  that  the 
secretary  acted  beyond  the  scope  of 
his  actual  or  apparent  authority. 
Maddick  V,  Marshall,  17  C.  B.  N.  S. 
829,  112  ECL  829,  144  Reprint  332. 

[g]  Atteadmao*  at  •  meaSSff  of 
til*  provisional  oominlttee  proves 
that  the  party  so  attending  Is  a  mem- 
ber of  the  committee,  but  it  proves 
no  more;  and  if  he  leaves  the  meet- 
ing before  a  certain  resolution  is 
passed,  or  does  not  concur  in  It.  he 
is  not  liable  for  any  obligation  that 
may  be  assumed  in  consequence  of 
BQch  resolution.  Matter  of  Direct 
Exeter,  eta,  R.  Co.,  2  Macn.  &  G.  192, 
48  EngCh  148,  42  Reprint  74. 

89.  U.  S.— Helsen  y.  Churchill,  205 
Fed.  368,  126  CCA  78:  Ryland  v.  Hll- 
llnger,  117  Fed.  216,  64  CCA  248; 
Wechselberg  v.  Flour  City  Nat. 
Bank.  64  Fed.  90,  12  CCA  66,  26  I.RA 
470. 

Ark. — Qamett  v.  Bichardson,  36 
Ark.  144. 

Colo. — ^Hersey  v.  Tully,  8  Colo.  A. 
110,  44  P  864:  Colorado  Land,  etc., 
Co.  V.  Adams,  5  Colo.  A.  190,  87  P  39. 

Ga. — Wells  v.  J.  A.  Fay,  etc.,  Co., 
143  Ga.  732,  85  SE  873;  McRee  v. 
Oimman  Oil  Co.,  16  Ga.  A.  121,  84 
SK  487;  Rosenheim  Shoe  Co.  v. 
Home,  10  Ga.  A.  682,  73  SE  963; 
Melnhard  v.  Bedingfleld  Mercantile 
Co.,  4  Ga.  A.  176,  61  SE  34. 

111. — Blglow  v.  Gregory,  73  111. 
197;  Pettis  V.  Atkins,  60  111.  454; 
Title  Guaranty,  etc.,  Co.,  v.  Tumes, 
182  111.  A.  23. 

Iowa. — Kaiser  v.  Lawrence  Sav. 
Bank,  66  Iowa  104.  8  NW  772,  41 
AmR  86. 

Kan. — McLennan  v.  Hopkins,  2 
Kan.  A.  260,  41  P  1061;  Whetstone  v. 
C^ane  Bros.  Mfg.  Co,  1  Kan.  A.  320, 1 


41  P  211. 

Ky. — Kennedy  v.  Fulton  Mercantile 
Co.,  108  SW  948,  33  KyL  60;  Sanders 
v.  Herndon,  128  Ky.  437,  108  SW  908, 
32  KyL  1362. 

La. — Chaff  e  v.  Ludeling,  27  La. 
Ann.  607;  Field  v.  Cooks,  16  La,  Ann. 
163. 

Mich. — ^Eaton  ▼.  Walker.  76  Mich. 
679,  43  NW  638,  6  LRA  102. 

Minn. — Roberts  Mfg.  Co.  v.  Schlick. 
62  Minn.  332,  64  NW  826;  Johnson 
V.  Corser,   34  Minn.  355,   26  NW  799. 

Mo. — Queen  City  Furniture,  etc., 
Co.  v.  Crawford,  127  Mo.  356,  30  SW 
163;  Martin  v.  Fewell,  79  Mo.  401; 
Richardson  v.  Pitts,  71  Mo.  128; 
Hurt  v.  Salisbury,  56  Mo.  310;  Lewis 
V.  Fisher,  167  Mo.  A.  674,  151  SW 
172;  Farmers'  State  Bank  v,  Kuchs. 
163  Mo.  A.  606,  147  SW  862;  Sexton 
V.  Snyder,  119  Mo.  A.  668,  94  SW  662. 

Nebr. — Abbott  v.  Omaha  Smelting:, 
etc.,  Co.,  4  Nebr.  416. 

Tex.— Ennis  Cotton-Oil  Co.  ▼. 
Burks,    (Civ.  A.)    39    SW  966. 

Wis. — Bergeron  v.  Hobbs,  96-  Wla 
641,   71   NW  1066,   66  AmSR  86. 

Eng. — ^Kelner  v.  Baxter,  L.  R.  2  G. 
P.  174;  Hopcroft  v.  Parker,  16  I*  T. 
Rep.    N.   S.    661. 

Man. — crrane  v.  Lavoie,  S2  Man. 
330.  4  DomLR  176,  21  WeslLR  813 
(promiasory  note  signed  in  name  of 
proposed  corporation  by  persons  pur- 
porting to  be  president  and  manar 

Ont. — Selkirk  v.  Windsor  Essex, 
etc.,  R.  Co.,  20  Ont.  L.  290,  IS  OntWR 
87-  Thomson  t.  Feeley,  41  V.  C.  Q.  B. 
22«. 

N.  W.  Terr. — Colt  v.  DowUng,  4 
Terr.  L.   464. 

See  also   supra  {}   208,   211. 

Ca]  UaWUiy  on  lease. — ^A  lease 
purportinK  to  oe  made  by  agents  for 
a  corporation  not  yet  formed.  Is  not 
void,  even  though  it  fails  to  bind 
the  corporation  because  of  its  non- 
existence or  the  agents'  want  of 
authority,  hut  in  such  event  the 
agents  themselves  are  liable  thereon. 
Thistle  V.  Jones,  46  Misc.  215,  92 
NTS  118. 

Ss  footo  oospomtlons  see  supra 
}  216  et  seq. 

Btatntorj  UalttUty  of  laeotpo- 
ratora  eee  infra  XII,  D. 

00.     See  supra  i  liSS  et  seq. 

61.  U.  S.— Heison  v.  Churchill,  20S 
Fed.  368.  126  OCA  78;  We^iselberg 
V.  Flour  City  Nat.  Bank,  64  Fed.  90, 
12  CCA  66,'  26  LRA  470. 

Ark. — Garnett  V.  Richardson.  85 
Ark.    144. 

111. — ^Blgelow  V.  Gregory,  73  111. 
197. 

.  Iowa. — Kaiser  v.  Lawrence  Sav. 
Bank,  66  Iowa  104,  8  NW  772,  41 
AmR  85. 

Kan.-,-McLennan  v.  Hopkins,  2 
Kan.  A.    2(0,   41  P  1061. 

La. — ^Fleld  v.  Cooks,  16  La.  Ann. 
163. 

Mich.— ^aton  v.  Walker,  76  Mich. 
579,  43  NW  638,  6  LRA  102. 

Minn. — Johnson  v.  Corser,  34  Minn. 
365,    25    NW   799. 

Mo. — Queen  City  Furniture,  etc., 
Co.  V.  Crawford.  127  Mo.  366,  80  SW 
168:    Hurt   v.   Salisbury,    65    Mo.    810. 

Nebr. — Abbott  v.  Omalia  Smelting, 
etc..  Co.,  4  Nebr.  416. 

Wis. — Bergeron  v.  Hobbs,  96  Wis. 
641,   71  NW  1056,  66  AmSR  85. 

Man. — Crane  v.  Lavoie.  22  Man. 
830,  4  DomLR  176,  21  WestLR  318 
(promissory  note  signed  in  name  of 
proposed  coo>oratlon  by  persons  pur- 
porting to  be  president  and  manager). 

62.  See  supra  S  216  et  seq. 
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comes  liable  to  make  good  snob  as  be  lias  directly 
or  indirectly  authorized  or  ratified."-  So  the  pro- 
motera  of  a  corporation,  'were  liable  personally  for 
materials  purchased  by  one  elected  by  them  as 
superintendent  and  g^eral  manager,  necessaiy  for 
the  proposed  business,  where  they  procured  a  char- 
ter in  which  they  were  named  as  directors  for  the 
first  year,  and  as  such  directors  elected  themselves 
officers,  but  no  bona  fide  subscription  of  stock,  or 
arrangements  for  the  payment  of  debts  or  liabilitieB 
were  ever  made.** 

Ezistbig  cozporation.  The  pomoters  of  a  corpo- 
ration are  not  personally  liable,  however,  on  a  con- 
tract made  or  liability  incurred  in  its  name  after  it 
has  acquired  a  complete  corporate  existence,  either 
de  jure  or  de  facto,  so  as  to  be  itself  liable  on  such 
contract  or  liability,''  even  though  there  may  have 
been  H  failure  to  comply  with  a  statutoiy  condition 
precedent  to  the  right  to  Commence  business,**  un- 
less a  personal  liability  is  imposed  by  statute.*' 

[i  314]  c.  Liability  for  Breach  of  Warranty  of 
Agency.  The  obligee  in  the  obntract  being  innocent, 
and  not  being  aware  of  the  fact  that  the  coiporar- 
tion  has  not  beoi  called  into  existence,  if  the  pro- 
moters assume  expressly  or  impliedly  to  hold  it  out 
to  him  as  an  existent  body  capable  of  contracting 
and  assure  him  that  as  its  agents  they  have  a  right 
to  bind  it  by  the  contract  into  which  they  induce 
the  obligee  to  enter,  and  if  in  point  of  fact  the  cor- 
poration is  not  yet  existent,  then  the  promoters  will 
be  liable  to  the  obligee  to  make  good  the  contract, 
on  the  theory  that  they  have  been  guilty  of  a  breach 
of  warranty  of  their  agency,**  and  they  are  not 
relieved  from  such  liability  by  ihe  subsequent 
formation  of  the  oorporatiou  or  even  by  any  sub- 
sequent ratification  or  adoption  of  the  contract  by 
the  projected  corporation  when  formed  without  the 
consent  of  the  other  party  thereto;**  nor  is  the 
creditor  estopped  to  sue  them  individually  by  the 
mere  fact  that  he  has  unsuccessfully  attempted  to 
collect  the  debt  by  an  action  against  the  corpora- 
tion."*' The  importance  of  this  principle  lies  iji  the 
fact  that,  unless  the  promoters  can  thus  be  charged, 
no  one  is  liable,  and  the  innocent  third  persons 
whom  they  have  duped  into  making  the  contract 
and  the  advance  under  it  must  be  compelled  to  bear 
the  loss,  since,  as  already  seen,  the  corporatioQ  is 
not  ordinarily  bound  by  contracts  made  in  its  be- 

Wi  Hersey  v.  Tully,  8  Colo.  A. 
110,  44  P  854;  McLennan  v.  Ans- 
pauerh,  2  Kan.  A.  269,  41  P  1063: 
Roberts  Mfg.  Co.  v.  SchUck.  6ii 
Minn.  332,  64  NW  826.       . 

Oti  Whetstone  v.  Crane  Bros.  ItXg. 
Co.,  1  Kan.  A.  320.  41  P  211. 

65.  Ryland  v.  HolUnKer,  117  Fed. 
216,  54  CCA  248;  Murdoclc  v.  Lamb, 
92  Kan.  8S7.  142  P  961;  Railroad 
Gazette  v.  Wherry,   68  Mo.  A.   423. 

De  faoto  corpozwtlona  see  supra 
II  217,  220,  221. 

68.  Murdock  v.  Lamb,  92  Kan.  867, 
143  P  961  (failure  to  file  ain  affidavit 
of  subscription  and  payment  of  cap- 
ital stock  not  made  a  condition  prec- 
edent to  corporate  existence).  See 
also  Shields  v.  Clifton  Hill  Land  Co., 
94  tenn.  123,  28  SW  668,  45  AmSR 
700,  26  I.RA  609;  and  supra  11  116, 
231 

67.  atatatM  ftnportng  UaUUty  see 
Infra  XII,   D. 

68.  Ark. — Oomett  v.  Richardson, 
86  Alk.  144. 

Oa. — Wells  V.  J.  A.  Fay.  etc.,  Co., 
148  Ca.  732,  86  SB  873. 

ni. — Title  Guaranty,  etc.,  Co.  v. 
Tumes,  182  111.  A,  28. 

Mass. — Fay  v.  Noble,  7  Cuslh.  188. 

Mo. — Hurt    V.    Salisbury,    65    Mo. 


half  by  its  propioters  before  it  comes  into  existence, 
bat  is  at  liberty  to  ratii^  or  reject  them  as  it  may 
see  fit."  For  example,  where  the  signers  of  a 
promissory  note  affixed  their  names  to  it,  with  the 
addition  of  the  words  "direotors"  and  "as  direct- 
ors," and  in  the  body  of -the  instrument  promised 
"as  directors"  of  the  coiporation  to  pay  to  the 
person  named  or  to  his  order  a  certain  sum,  and 
the  corporation  had  not  yet  acquired  a  legal  exist- 
ence, they  were'  held  liable  to  pay  the  same  as 
partners:"  And  where  a  contract  made  in  behalf 
of  a  pretended  corporation  was  signed  by  persons 
who  professed  to  be  signing  "as  agents,"  but  who 
had  no  principal  existing  at  the  time,  and  the  con- 
tract would  have  been  wholly  inoperative  unless 
binding  upon  the  persons  who  signed  it,  it  was  held 
that  they  were  personally  liable  on  it,  and  that  a 
stranger  (a  corporation  subsequently  formed)  could 
not,  by  a  subsequent  ratification,  relieve  him  from 
liability."  This  rule  applies  with  full  force  to  the 
managers  of  a  pretended  corporation  who  have 
carried  on  business  and  acquired  credit  in  its  pre- 
tended name,  and' especially  where  the  business  is 
such  that  the  corporation,  if  in  existence,  would 
be  prohibited  from  doing  it."  It  applies  with 
peculiar  force  where  the  circumstances  are  such  that 
the  corporation  could  not  have  existed  at  all,  as 
where  the  associates  have  assumed  to  form  a  corpo- 
ration under  a  statute  which  is  void.^" 

On  the  other  hand,  one  who  is  fully  cognizant  of 
the  facts  touching  the  authority  of  an  agent  with 
whom  he  deals  cannot  hold  the  agent  liable  en  a 
contract  by  which  he  did  not  consent  to  be  person- 
ally bound.  One  who  spec^ilates  on  the  chance  of 
being  paid  by  a  coiporation  to  be  formed  for  ma- 
terials sold  to  the  corporation  has  no  claim  in  con- 
tract or  in  tort  against  the  individuals  with  whom 
he  dealt,  and  they  are  not  personally  liable  merely 
because  the  plan  to  organize  the  coiporation  was  not 
carried  out." 

[$  315]  d.  Liability  on  Oroimd  of  Fraud.  If 
the  promoters  who  assume  i:o  make  contracts  in  the 
name  of  a  corporation  before  it  has  been  called  into 
existence  do  so  with  the  fraudulent  purpose  of  de- 
ceiving the  other  party  to  the  contract,  they  ought 
at  least  to  pay  the  damages  which  they  have  thus 
visited  on  the  other  party  to  it,  on  another  prin- 
ciple which,  stated  in  the  most  general  terms,  is 


810. 

K.  T.— Thistle  v.  Jones.  46  Misc. 
216,  92  NYS  113;  Hub  Pub.  Co.  V. 
Richardson.  13  NYS  £66. 

Oh.— MediU  v.  Collier,  16  Oh.  St 
699. 

Tex. — ^Ehinls  Cotton-Oil  Co.  t. 
Burks,   (Civ.  A.)   39  SW  966. 

Bng. — ^Kelner  v.  Baxter,  L.  R.  2 
C  P.  174;  Hopcroft  v.  Porker,  16  Z.. 
T.  Rep.  N.  S.  661. 

Man. — Crane  v.  Lavole,  22  Man. 
330.  4  DomLR  176,  21  WestLR  813 
(promissory  note  atgned  In  name  of 
proposed  corporation  by  persons  pur- 
portinar  to  be  resident  and  manager). 

N.  S. — Jardine  v.  Rowley,  16  N.  S. 
244. 

Ont. — Selkirk  v.  Windsor  Essex, 
etc.,  R.  Co.,  20  Ont.  L.  290,  16  Ont 
WR  87;  Thomson  v.  Feeley,  41  U.  C. 
Q.  B.  229. 

N.  W.  Terr.— <3oit  v.  Dowling,  4 
Terr.  L.  464. 

See  also  U.  S.  Wood  Preserving  Co. 
V.  Lawrence,  89  Conn.  633,  95  A  8; 
and  supra  I  211. 

ee.  Wells  V.  J.  A.  Pay,  etc,  <3o., 
143  a^  782,  86  SB  878;  Bnnis  Cotton- 
Oil  Co.  V.  Burks,  (Tex.  Civ.  A.)  89 
SW  968:  Scott  V.  Ebury,  L.  R.  2 
C.  P.  256;  Kelner  v.  Baxter,  L.  R.  a 


C.  P.  174;  Crane  v.  Lavote,  22  Man. 
830,  4  DomLIt  175,  81  WestLR  81S 
(promissory  no>te  signed  in  name  of 
proposed  corporation  by  iieraons 
purporting  to  be  president  and 
manager). 

[a]  But  th*  pronuMera  are  releasea 
from  further  liability,  although  not 
from  liability  already  incurred  under 
the  contract,  when  uie  second  party 
accepts  a  new  contract  from  the 
company  after  its  organization.  Bn- 
nis Cotton-Oil  Co.  V.  Burks,  (Tex. 
Civ.  A.)   39  SW  966. 

TO.  Wells  V.  J.  A.  Fay,  etc,  Co., 
143  Go.   732,   86   SB  878. 

71.  Per  Erie,  O.  J-  in  Kelner  v. 
Baxter,  L.  R.  2  a  P.  174. 

7a.    Hurt  V.  Salisbury.  65  Mo.  310. 

Xlaltilltr  as  partaMis  see  infra. 
I  816. 

n.  Kelner  v.  Baxter,  L.  R.  8  C.  P. 
174. 

74b  Flar  V.  Noble,  7  Cush.  (Maaa.> 
188;  Medill  v.  Collier.  16  Oh.  St.  699. 

7B.  Eaton  v.  Walker,  76  Mich.  679. 
43   NW   638.   6   LRA  102. 

TSL  McQulddy  PrinUng  Co.  -v. 
Head,  7  Ala.  A.  884,  62  8  287.  And 
see  Belding  v.  Vaughan,  108  Ark.  69. 
157  SW  40l>  (holding  ttiat,  where  de- 
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that  fraud  followed  by  damage  gives  a  right  of 
action  in  tort  for  an  indenmifleation.  But,  more 
particularly  stated,  the  principle  here  is  that  they 
who  cause  injury  to  others  by  a  fraudulent  use  of 
corporate  powers  are  liable 'in  damages  therefor/' 
Such  liability  may  be  enforced  in  an  action  On  the 
case  for  the  fraud,'^  or  the  circumstances  may  be 
sneh  that  a  contract  on  the  part  of  the  promoters 
gnilty  of  the  fraud  will  be  implied,  so  that  they 
may  be  held  liable  for  the  debt  in  an  action  of 
assompsit  or  debt."  But  if  the  right  of  action  is 
based  solely  on  the  fraud,  and  the  circumstances  are 
not  such  as  to  give  rise  to  an  implied  contract,  the 
defrauded  creditor  must  sue  in  tort  and  cannot 
maintain  an  action  ez  contractu.^ 

[i  316]  e.  Liability  as  Partners.  Promoters 
may  contract  individually  as  partners  and  be  liable 
as  sach  whether  the  corporation  is  in  existence  or 
1101;°^  and  promoters  who  are  associated  tbgether  and 
contract  for  and  in  the  name  of  a  corporation  which 
has  no  existence  either  de  jure  or  de  facto,  so  aa 
to  incur  a  personal  liability,  are  generally  liable 
as  partners  on  the  contracts.^'  Promoters,  how- 
ever, are  not  necessarily  liable  as  partners  merely 
because  they  are  promoters.**.  TJiey  may  or  may  not 
become  so  liable,  each  for  the  others,  and  conse- 
quently each  for  the  whole  indebtedness,  according 


to  the  character  in  which  they  bind  themselvies, 
which,  as  already  seen,  will  be  a  question  of  fact, 
except  where  that  character  is  shown  by  an  unam- 
biguous writing;  and  this  will  be  in  an  action  at 
law  a  question  of  fact  for  the  jury,  and  in  a  suit 
in  equity  a  question  of  fact  for  the  decision  of  the 
chancellor,  depending  upon  the  terms  of  the  agree- 
ment and  the  circumstances  of  the  case.**  With  re- 
gard to  the  liability  of  one  promoter  for  the  en- 
gagements of  others  made  in  the  name  of  the  cor- 
poration before  it  has  been  brought  into  existence, 
a  person  who  signs  articles  of  incorporation  which 
are  filed  for  record  and  recorded  may  be  liable  as 
a  partner  for  permitting  the  use  of  his  name  as  an 
officer  of  the  corporation  by  other  signers  of  the 
articles  who,  without  being  legally  incorporated, 
cany  on  business  in  the  assumed  name  of  the  cor- 
poration, where  he  has  knowledge  of  such  use  of 
his  name  or  is  guilty  of  negligence  in  not  knowing 
it.*"  The  doctrine  of  the  English  courts  is  that  per- 
sons who  serve  on  provisional  committees,'  appointed 
at  public  meetings  or  otherwise,  for  the  purpose  bf 
getting  up  a  company,  are  not  ipso  facto  partners, 
so  that  one  will  be  liable  on  contracts  made  by  the 
others,  although  special  facts  may  exist  which  will 
make  them  liable  as  such.**  The  reason  of  the  rule 
is  said  to  be  that  a  partnership  is  not  created  by 


fendant  executed  a  contract  as  agent, 
to  b«  blndlnr  upon  a  corporation  for 
which  he  acted  when  It  should  come 
into  existence,  fae  was  not  i>ersonalIy 
liable  on  the  contract,  where  the 
corporation  was  never  organized,  and 
plaintiffs  knew  that  he  was  acting 
as  agent  for  the  corporation  to  be 
formed). 

97.  Trowbridge  r.  •  Scudder,  11 
Cnsh.  (Mass.)  88:  Vose  v.  Grant,  15 
Mass.  505;  Medili  v.  Collier,  16  Oh. 
St  £99,  610;  Bartholomew  v.  Bent- 
ley,  1  Oh.  St.  37;  Bartholomew  v. 
Bentley,  15  Oh.  659,  45  AmD  696; 
Champney  v.  Biaiun,  23  Oh.  Clr.  Ct. 
K.  S.  533.  See  also  Burns  v.  Beck, 
etc..  Hardware  Co.,  83  Ga.  471,  10 
SE  121. 

_78.  Vose  V.  Grant,  15  Mass.  605; 
Bartholomew  v.  Bentley,  16  Oh.  659; 
Champney  v.  Braun.  23  Oh.  Clr.  Ot. 
N.  S.  633. 

_  T9,  Trowbridge  v.  Scudder,  11 
Cash.  (Mdss.)  83;  Medlll  v.  Collier, 
16  Oh.  SU  599,  610  et  seq;  Bartholo- 
mew T.  Bentley,  1  Oh.  St.  37.  And 
see  Barbour  v.  Hurlburt,  137  Mich. 
534,   100   NW  781. 

sa  Haines  v.  Franklin,  87  Fed. 
139.  See  also  Actions  {{  139,  142. 
Assumpsit,  Action  of  6  C.  J.  p  1381; 
Debt    [13    Cyc   412];    Torts    [38   Cyc 

"Where,  from  the  same  tacts,  the 
violation  both  of  a  duty  and  of  a 
contract  appears,  the  party  ag- 
grieved may  elect  upon  which 
ground  he  will  proceed;  but  I  do 
not  understand  that  a  fraud,  pure 
and  simple,  can,  at  the  choice  of 
either  party,  be  converted  into  a 
contract,  or  that  It  is  possible  for  a 
plaintiff,  by  any  device  of  form,  to 
charge  a.  defendant  with  breaking  a 
promise  which  neither  In  fact  nor 
by  implication  of  law  he  had  ever 
made."  Haines  y.  Franklin,  87  Fed. 
139,   141. 

SI.  Chandler  v.  Bacon,  30  Fed. 
»*t;  Ruat-Owen  Lumber  Co.  v.  Well- 
man.  10  S.  D.  122,  72  NW  89;  Vaughn 
V.  Morris,  (Tex.  Civ.  A.)  180  SW  964. 

[a]  VzasamytlflB.— Promoters  of 
a  corporation  working  together  in 
inrtherins  whatever  scheme  they 
nave,  in  the  absence  of  proof  to  the 
contrary,  a/re  presumed  to  be  part- 
ners. Vaughn  v.  Morris,  (Tex.  Civ. 
A)   180   S"W  964. 

■>.  U.  8.— Ryland  v.  HolUnger, 
117  Fed.  218,  64  CCA  848;  Wechsel- 
berg   y.    Flour    City    Nat.    Bank,    «4 


Fed.   90,  12  CCA  68,   26  LRA  470. 

Ark. — Qamett  v.  Richardson,  36 
Ark.   144. 

Ga. — ^McRee  v.  Qudtman  Oil  Co., 
16  Ga.  A.  12,  84  SE  487;  Rosenheim 
Shoe  Co.  V.  Home,  10  Ga.  A.  582,  73 
SE  953;  Melnhard  v.  Bedlngfleld  Mer- 
cantile Co.,   4  Ga.  A.   176,    61  SB  34. 

ru. — Blgelow  V.  Gregory,  78  lU. 
197;  Pettis  v.  Atkins,  60  111.  464; 
Hoffman  v.  Stewart,  184  111.  A.  ti 
(holding  that  persons  advancing 
money  under  an  agreement  to  join 
with  another  In  a  theatrical  business 
previously  conducted  by  the  latter, 
the  parties  having  In  contemplation 
the  organization  of  a  corporation 
which  was  never  in  fact  organized, 
were  llt^ble  as  partners  on  a  prior 
contract  for  the  services  of  one  of 
the  players). 

Iowa. — KaJser  v.  Iiawrence  Sav. 
Bank,  56  Iowa  104,  8  NW  772,  41 
AmR  86. 

Kan. — ^McLennan  v.  Aaspaugh,  2 
Kan.  A.  2«9.  41  P  1063;  McLennan 
V.  Hopkins,  2  Kan.  A.  260,  41  P  1061. 

Ky. — Kennedy  v.  Fulton  Mercan- 
tile Co.,  108  SW  948,  38  KyL  60; 
Sanders  v.  Herndon,  128  Ky.  437, 
108  SW  908.  32  KyL  1362. 

La- — In  re  Browne.  «tc.,  (3o.;  10$ 
La.  486,  31  S  67;  Field  v.  Cooks, 
16  LcL  Ann.  153. 

Mich. — Baton  v.  Walker.  76  Mich. 
679,   43  NW  638,  6  LRA  102. 

Minn. — Johnson  v.  Corser,  34  Minn. 
366.  26  NW  799. 

Mo. — Queen  City  Furniture,  etc, 
Co.  V.  Crawfsrd,  127  Mo.  366,  30  SW 
163;  Lewis  v.  Fisher,  167  Mo.  A.  674, 
151  SW  172;  Farmers'  State  Bank  v. 
Kuchs,   163   Mo.  A.   606,   147   SW  862. 

Nebr.— Abbott  v.  Omaha  SmelUng, 
etc.,  Co.,    4   Nebr.   418. 

N.  J. — Hill  y.  Beach.  12  N.  J.  Eq. 

ol. 

Wis. — Bergeron  v.  Hobbs,  96  Wis. 
841,  71  NW  1056,  65  AmSR  86. 

Eng. — Bourne  v.  Frecth,  9  B.  &  C. 
632,  17  ECL  286,  109  Reprint  235; 
Fox  V.  Clifton,  6  Bing.  776,  19  ECL 
847,  180  Reprint  1479,  9  Bing.  116, 
23   ECIi   609,    131   Reprint  568. 

And  see  Perkins  v.  Rouss,  78  Miss. 
843,   29    S   92. 

See  also  supra  if  208,  220. 

UaWllty  on  laootporatton  of  part- 
iMrshlp  see  infra  {  368. 

Salt  against  partaars  to  eaforea 
iodgUMBt  reooverad  against  snp- 
possd  oozporstloa  see  supra  i  208 
text  and  note  94. 


83.  U.  S.— Ryland  v.  HoUlnger, 
117  Fed.  216,  54  CCA  248. 

Conn, — U.  S.  Wood  Preserving  Co. 
V.  Lawrence,  89  Conn.  633,  95  A  8. 

111. — Cross,  etc^  Show  Printing  Co. 
V.  Marhoefer,  185  111.  A.  .860;  Browa 
V.   Mellck,   185   111.  A.   8. 

Ky. — Kennedy  v.  Fulton  Mercan-. 
tile  Co.,  108  SW  948,  S3  KyL  60 
(holding  that,  where  a  part  of  de- 
fendants subscribed  for  stock  in  a 
proposed  corporation  after  the  prot- 
posed  incorporators  had  contracted 
with  plaintiff  to  rent  a  store  build- 
ing, such  defendants  were  strangers 
to  the  contract  and  were  not  bound 
thereby). 

Mass.— Fay  v.  Noble,  7  Cush.^  188. 

Minn.— Johnson  v.  Corser,  34  Minn. 
366.    26   NW   799. 

Mo.— Rlngolsky  y.  Maude  L.  Min. 
Co.,  262  Mo.  241,  261,  171  SW  66' 
felt  Cycl;  Farmers'  State  Bank  v. 
Kuchs,  163  Mo.  A.  606,  147  SW  862; 
Railroad  Gazette  v.  Wherry,  68  Mo. 
A.   428. 

_Utah. — ^tiong   v.    Citizens'    Bank,    8 
Utah    104,    29    P    878. 

Eng. — Reynell  v.  Lewis,  16  M.  ft 
W.  517,  163  Reprint  964. 

B.  C— Hung  Man  y.  Ellis,  8  B.  a 
486. 

See  also  supra  {  312. 

[a]  axlstiag  ooiporatlOB. — The  pro- 
moters of  a  corporation  cannot  bo 
held  liable  as  partners,  in  the  ab- 
sence of  fraud,  on  contracts  made  or 
liabilities  incurred  in  the  name  of 
an  existing  corporation.  Ryland  v. 
Holllnger,  117  Fed.  216,  64  CCA  248; 
Railroad  Gazette  v.  vvrherry,  68  Mo. 
A    423.      See  also   supra    ]    220. 

84.  Johnson  v.  Corser,  34  Minn. 
366,  26  NW  799.     See  supra  ]   312. 

86.  Wechselberg  v.  Flour  City 
Nat.  Bank,  64  Fed.  90,  12  CCA  66, 
26  LRA  470. 

86.  Bailey  y.  Macaulay,  13  Q.  B. 
816,  66  ECL  816,  116  Reprint  1475; 
Newton  v.  Belcher,  12  Q.  B.  921,  84 
ECL  921,  116  Reprint  1115;  Bteale  v. 
Mouls,  10  Q.  B.  976,  69  ECL  976,  116 
Reprint  370;  Forrester  v.  Bell,  L.  R. 
10  Ir.  555;  Barker  v.  Stead,  3  C  B. 
946,  54  ECL  946,  136  Reprint  879; 
Barrett  v.  Blunt,  2  C.  &  K.  271,  61 
ECL  271;  Matter  of  Oxford,  etc.; 
Extension,  etc^  R.  Co.,  1  De  O.  M. 
*  Q.  566,  60  EngCh  436,  42  Reprint 
671;  In  re  Dover,  etc.,  R.  Co.,  il 
Drew.  484,  81  Reprint  537;  Matter 
of    Wolverhampton,    etc.,    R.    Co„,l 

Drew.  204,  61  Reprint  
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agreement  to  organize  a  futoro  partnerehip.*^  An- 
other  reason  is  that  an  agreement  to  form  a  cor- 
poration does  not  make  the  eoadventurers  partners 
with  respect  to  their  engagements  made  prior  to  the 
existence  of  the  corporation,  for  the  reason  that 
there  is  no  agreement  among  them  to  share  aaj 
profit  or  loss.™ 

[$  317]  f.  XJnaothorized  Contracts.  To  render 
a  promoter  of  a  corporation  liable  individually  or 
as  a  partner  for  a  debt  contracted  by  others,  either 
personally  or  in  the  name  of  the  projected  corpo- 
ration, he  must  have  in  some  way  authorized  or 


ratified  th«  contract  out  of  which  the  indebtedness 
arose  or  there  must  be  proof  of  facts  eBtablishiog 
an  estoppel.** 

[i  318]  g.  Validity,  Oonstmction,  Ferfoimance, 
and  Bleach.  Contracts  made  by  promoters  of  a 
corporation  are  subject  of  course  to  the  same  rules 
with  respect  to  formation,  validity,  and  construc- 
tion aa  other  contracts,*"  and  the  same  principles 
of  law  that  are  applicable  to  conCtacts  g^erally  de- 
termine whether  there  has  been  a  pedormance  or 
breach  thereof,  and  the  right  to  recover  on  the  con- 
tract or  on  a  quantum  meruit,  as  the  case  may  be," 


T.  891,  47  Reprint  1736,  2  Macn.  & 
O.  192,  48  BngCh  148,  42  Reprint  74 
(aft  3  De  O.  &  Sm.  20S,  64  Reprint 
446];  Landman  v.  Entwistle,  7  Exch. 
6?2,  155  Reprint  1101:  Burnslde  v. 
Dayrell,  3  Bxch.  224,  154  Reprint  825 
Joverr  Barnett  v.  Lambert,  IB  M,  & 
W.  489,  153  Reprint  942];  Hlgglns  T, 
Hopkins,    3    Ezch.    163,    154    Reprint 

'  799;  Burbldse  v.  Morris,  3  H.  &  C. 
664,  169  Reprint  692;  Bright  v.  Hut- 
ton,  S  H.  Li,  Cas.  341,  10  Reprint  133; 
Norrts  v.  Cottle,  2  H.  L.  Cas.  647, 
9  Reprint  1238;  Matter  of  Wolver- 
hampton, etc.,  R.  Co.,  2  Macn.  &  G. 
185.  48  EnerCh  143,  42  Reprint  71; 
Wood  V.  Argyll,  6  M.  &  G.  928,  46 
BCL.  928,  134  Reprint  1168;  Reynell 
▼.  Lewis.  15  M.  &  vr.  617.  153  Ro- 
Krint  964;  Carrlck's  Caae^  1  Sim.  N.  S. 
606.  40  EngCh  605,^1  Reprint  195. 
See  the  observations  of  Lord  BrouR- 
ham  in  Norris  t.  Cottle.  2  H.  L.  Cas. 

'  6i41,  9  Reprint  1218.  The  cases  of 
HSbnes  v.  Hiff^ns,  1  B.  &  C.  74,  8 
ECL  83.  107  Reprint  28;  Hutton  v. 
Upfill.  2  H.  L.  Cas.  674,  9  Reprint 
1248;  and  Lucas  v.  Beach,  1  M.  &  O. 
417,  39  ECL  831.  183  Reprint  396, 
cere  overruled  on  this  point. 

[a]  Adoption  of  fozmar  proecad- 
laga. — (1)  But  where  the  actions  of 
a  committeeman  show  that  he  has 
sanctioned  and  adopted  former  pro- 
csedlnes  of  a  managlngr  committee 
in  which  he  did  not  take  part,  he 
may  be  held  liable  to  contribute  to 
the  payment  of  the  obligations  there- 
by assumed  Matter  of  Direct  Blrm- 
InfTham,  etc.,  R.  Co.,  6  De  G.  M.  &  G. 
346,  65  EngCh  270.  43  Reprint  1267. 
(2)  The  admission  of  liability  by 
a  provisional  committeeman  is  not 
conclusive  aKaln.<3t  him.  Newton  v. 
Belcher,  12  Q.  B.  921,  64  ECL  921, 
116  Reprint  1115.  (3)  Even  the  ten- 
der of  a  partial  payment  on  account 
will  not  prove  the  provisional  com- 
mitteeman's liability  where  it  does 
not  appear  on  what  account  it  was 
tendered.  Barker  v.  Lyndon,  2  0.  & 
K.  651,  61  ECL  651. 

87.  Forrester  v.  Bell,  L.  R.  10  Tr. 
565.  See  to  the  freneral  question  Fay 
V.  Noble,  7  Gush.  (Mass.)  188: 
Bourne  v.  FYeeth,  9  B.  &  C.  632,  17 
KCL  285,  109  Reprint  235;  Fox  v. 
Clifton,  6  Blng.  776,  19  ECL  347,  130 
Reprint  1479,  9  Bing.  115,  23  ECL 
509,  131  Reprint  658. 

ta]  ContrlbntorUs  on  winding  up. 
—It  is  on  this  Kround  that  an  al- 
lottee of  shares  in  an  abortive  com- 
pany Is  not  a  contributory.  There 
never  was  a  contract  of  partnership 
on  his  part,  but  only  an  agreement 
to  become  a  partner  in  case  the 
company  should  be  formed  under  an 
act  of  parliament.  Hutton  v.  Thomp- 
son, 3  H.  L.  Cas.  161,  10  Reprint  61. 

S8.  Reynell  v.  Lewis,  16  M.  &  W. 
617,   153  Reprint  964. 

88.  Farmers'  State  Bank  v.  Kuchs, 
163  Mo.  A.  606,  147  SW  862;  Rail- 
road Gazette  v.  Wherry,  58  Mo.  A. 
423;  Long  v.  Citizens'  Bank,  8  Utah 
104,  29  F  878  (holding  that  where, 
prior  to  the  Incorporation  of  a  bank, 
its  cashier  issued  a  certiflcate  of 
deposit,  the  promoters  and  subse- 
quent officers  of  the  bank,  other 
than  the  cashier,  were  not  liable  on 
the  certiflcate  in  the  absence  of  proof 
of  fraud  or  participation  in  the 
transaction);  Hung  Man  v.  Ellis,  3 
B.  C.   486. 

90.     Locke    v.    Wilson,    135    Mich. 


693,  98  NW  400;  Vaughn  v.  Morris. 
(Tex.  Civ.  A.)  180  SW  954;  McNeil 
v.  Fultz,  38  Can.  S.  C.  198,  27  CanLT 
237  (agreement  as  to  stock  and  bonds 
to  be  delivered  for  property).  See 
generally  Contracts  13  C.  J.  p  214. 

[a]  Contract  most  not  1m  illeiral. 
— De  La  Motte  v.  Northwestern 
Clearance  Co.,  12C  Minn.  197,,  201, 
148  NW  47  [cit  Cyc]  (secret  agree- 
ment as  to  division  of  stock);  Ko.ster 
V.  Pain,  41  App.  DIv.  443,  58  NTS 
865;  Hannpton  v.  Buchanan,  Bl  Wash. 
165,  98  P  374.  See  also  Contracts 
(   339   et  seq. 

rb]  Oontraet  too  ii3to«rt«in  to  1m 
•nzoroealil*. — Hampton  v.  Buchanan, 
61  Wash.  155,  98  P  374.  See  also 
supra  I  298;  and  EAnerally  Con- 
tracts   Si    69,    60. 

[c]  Conditional— Where  tke  pro- 
visional directors  of  a  proposed  rail- 
road company  entered  into  an  agree- 
ment with  a  landowner  by  which,  in 
consideration  of  his  consenting  to  a 
bill  in  parliament  for  the  organiza- 
tion of  the  company,  they  cove- 
nanted that  the  company  should  pay 
him  a  certain  sura  per  acre  for  so 
much  of  his  land  as  should  be  in- 
tersected by  the  railroad,  and  that 
they  should''  pay  him  £3000  for  the 
general  damage  which  the  railroad 
should,  or  might,  do  to  the  re- 
mainder of  his  land,  etc.,  and  the 
landowner  consented  to  the  bill  and 
it  was  passed,  the  said  directors 
were  liable  to  pay  him  the  £3000  on 
the  passage  of  the  bill,  although  the 
railroad  had  not  been  constructed 
and  no  actual  damage  was  do^e  to 
his  land.  ^Bland  v.  Crowley,  6  Exch. 
622.  155  Reprint  660.  See  also  Webb 
/r.  Direct  London,  etc.,  R.  Co.,  9  Hare 
129,  41  EngCh  129,  68  Reprint  444 
[rev  on  other  grounds  1  De  O.  M.  & 
O.  B21,  60  EngCh  400,  42  Reprint 
6541. 

rd]  Fanfl  evldanoe.— (1)  Where 
partners  employ  a  person  to  pro- 
mote and  organize  a  corporation  to 
take  over  and  operate  their  business 
and  such  person's  right  to  compen- 
sation, fixed  by  correspondence,  is 
conditioned  upon  his  securing  bona 
fide  subscriptions  to  stock  to  a  cer- 
tain amount,  he  cannot  show  by 
parol  evidence  that  one  of  the  part- 
ners agreed  to  take  any  balance  of 
the  specified  amount  of  stock  which 
he  should  be  unable  to  place  else- 
where. Locke  V.  Wilson,  135  Mich. 
593,  98  NW  400.  (2)  And  where  a 
contract  for  the  purchase  of  ma- 
chinery was  contained  entirely  In 
letters  passing  between  plaintiff  and 
defendant  Individually,  without  ref- 
erence to  a  corporation  as  the  real 
purchaser,  and  without  intimation 
that  plaintiff  looked  to  any  other 
than  defendant  for  payment,  oral- 
evidence  was  Inadmissible,  in  an  ac- 
tion for  the  contract  price,  that  at 
a  meeting  with  plaintiff's  agent  de- 
fendant explained  that  be  was  organ- 
izing a  company  and  wanted  to  ar- 
range to  purchase  machinery  for 
the  company,  and  that  the  company, 
when  organized,  would  be  the  pur- 
chaser of  the  machinery.  Fentress 
V.  Steele,  110  Va.  578,  66  SE  870. 
(3)  But  in  an  action  for  the  price  of 
machinery,  where  defendant  claimed 
that  the  real  purchaser  was  a  cor- 
poration, and  attempted  to  show  that 
plalntifCs  did  not  in  the  first  In- 
stance     consider      defendant      their 


debtor,  it  was  held  that  plaintiffs 
could  snow  that,  pending  negotia- 
tions for  the  sale  of  the  machinery 
to  defendant,  they  inquired  into  his 
financial  standing,  as  tending  to 
show  that  they  relied  on  defendant's 
credit  In  making  tha  sale.  Fentress 
V,  Steele,  110  Va.  678,  66  SE  870. 
(4)  And  where,  in  an  action  on  a 
contract  for  the  purchase  of  goods 
executed  by  a  promoter  of  a  corpo- 
ration, the  evidence,  consisting  of 
oral  statements  of  witnesses  and  v 
correspondence  in  writing,  tend  to 
show  that  it  was  not  Intended  by 
the  parties  that  the  promoter  should 
be  liable  for  the  goods,  but  that  the 
seller  understood  and  agreed  that  he 
was  to  look  to  the  corporation,  s 
charge  that  if  defendant  (the  pro- 
moter) wrote  plaintiff  a  letter  In 
evidence,  signed  by  him  "for  Ameri- 
can Shock  Binder  Corp.,"  referring 
to    a    contemplated    corporation    not 

Set  Incorporated,  the  letter  bound 
efendant  personally,  and  the  letter, 
together  with  plaintiff's  letter  to 
which  It  referred,  constituted  a  con- 
tract between  the  parties,  was  bield 
erroneous  as  directing  the  jury's  at- 
tention to  the  written  evidence  only. 
Strause  v.  Richmond  Woodworking 
Co.,  109  Va.  724,  66  SE  659,  132  Am 
SR  937. 

[e]  Joint  and  ■avaxal  llaUUty.— 
The  expenses  incurred  by  the  pro- 
moters of  a  railroad  enterprise  in 
their  preliminary  work  renders  them 
Jointly  and  severally  liable  therefor. 
Vaughn  v.  Morris,  (Tex.  Civ.  A.)  180 
SW  964. 

[f]  Aguncj. — In  action  against 
promoters  for  services  in  surveying 
a  proposed  railroad,  evidence  was 
tield  sufficient  to  show  that  a  defend- 
ant had  made  another  defendant 
agent  for  him,  so  as  to  be  bound  by 
hfs  actions.  Vaughn  \.  Morris, 
(Tex.   Civ.  A.)    180   SW  964. 

Wtwthei  oontract  la  personal  or 
on  credit  ot  coipozwtlon  see  supra 
!  312. 

91.  Locke  V.  Wilson,  136  Mich. 
598,  98  NW  400;  McNeil  v.  Fultz,  38 
Can.  S.  C.  198,  27  CanLT  237  (agree- 
ment as  to  stock  and  bonds  to  be 
delivered  for  property).  See  gener- 
ally Contracts  S   693  et  seq. 

[a]  <liuuitnni  mamlt  on  faUnra  to 
jtarfonn Where  plaintiff  was  em- 
ployed by  defendants,  copartners,  to 
promote  and  organize  a  corporation 
to  take  over  and  operate  their  brew- 
ery plant,  and  his  compensation  was 
fixed  by  special  contract,  which  was 
unpeVformed,  no  recovery  could  be 
had  upon  the  common  counts  for 
services  rendered  in  his  unsuccessful 
efforts,  except  upon  the  theory  that 
defendants  wrongfully  prevented  the 
performance  of  the  contract.  Locko 
v.  Wilson,  136  Mich.  693.  98  NW 
400. 

fbl  Pravantion  of  parformanca. 
(1)  where  plaintiff  was  employed  by 
defendants,  partners,  to  promote  and 
orniniae  a  corporation  to  take  over 
and  operate  their  brewery  plant,  and 
plaintiff's  right  to  compensation  was 
conditional  upon  his  procuring  bona 
fide  subscriptions  to  stock  to  a  cer- 
tain amount,  one  of  the  defendants 
was  under  no  obligation  to  refrain 
from  suing  the  other  for  a  partner- 
ship accounting  pending  plaintiff's 
efforts  to  procure  subscnptlons,  and 
the  bringing  of  such  a  suit  pending 
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and  the  measure  of  damages  for  a  breach."^  If  one 
personally  eoters  into  a  contract  with  another  to 
promote  and  organize  a  corporation  and  fails  to  do 
80  through  no  fault  of  the  other  party,  the  latter 
may  maintain  an  action  against  him  to  recover  the 
damages  sustained  by  reason  of  the  breach,^^  or  to 
recover  money  advanced  in  consideration  of  de- 
fendant's promise  ;"*  end  if  no  time  is  fixed  for  the 
organization  of  the  eorporatidn  it  must  be  oi^nized 
within  a  reasonable  time.'* 

[i  319']  h.  Liability  as  Oonlribtitories  on  Wind- 
ing Up  of  Corporation.  In  England  promoters,  be- 
ing neither  partners  nor  members  of  the  company 
in  virtne  of  the  mere  fact  that  they  are  promoters, 
are  not  liable,  on  the  company's  being  wound  up,  to 
contribute  to  the  fund  raised  to  pay  its  debts  and 
to  pay  the  expenses  of  the  winding  up.**  In  the 
United  States. the  rule  would  be  substantially  the 
same,  and  for  substantially  the  same  reasons.  If 
the  corporation  had  never  become  organized,  then, 
in  ease  of  its  being  wound,  up  in  equity,  the  pro- 
moters would  or  would  not  be  liable  to  contribute 
to  the  payment  of  its  debts  and  to  the  expenses  of 
its  winding  up,  according  to  the  position  in  which, 
by  their  contracts,  they  had  plaeed  themselves, 
which  would  be  a  question  of  fact,  or  of  fact  and 
law,  in  each  particular  case.  If  the  corporation  had 
been  called  into  existence,  then  they  would  not 
ordinarily  be  liable  to  contribute  to  the  pajnnent  of 
its  debts,  for  the  reason  that  as  promoters  they 
are  neither  stockholders  nor  members  of  it."^ 

[i  320]  D.  Bifbtd  of  Promoters  on  Oontracts.<" 
Promoters  of  a  corporation  may  sue  and  recover  on 
a  contract  made  by  them  With  third  persons  if  the 
contract  was  made  by  them  personally,  even  though 
they  may  have  contracted  for  the  benefit  of  the  pro- 
jected corporation,'"  and  even  though  they  may  have 


«pntraeted  in  the  name  of  the  projected  corpo- 
ration as  a  partnership  name,^  just  as  they  may 
be  liable  on  such  a  contract.*  But  the  rights 
under  the  contract  are  the  rights  of  the  corpo- 
ration, and  the  right  of  action  thereon  is  in 
it,  and  not  in  the  promoter  or  promoters,  where, 
by  ratification  or  adoption  and  "novation,  the '  con- 
tract has  become  the  contract  of  the  corporation.^ 

liamages.'  It  has  been  held  that,  where  suit  is 
brought  by<the  members  composing  a  projected  cor- 
poration, for  breach  of  a  contract  made  in  the  name 
of  the  corporation,  plaintiffs  are  not  limited  to  the 
damages  they  have  suffered  independently  of  their 
membership  in  the  association,  but  the  purpose  of  the 
con-tract  is  to  be  considered  and  they  may  recover 
damages  suffered  by  them  individually  in  being  un* 
able  to  establish  the  corporation  and  to  carry  on  a 
profitable  business  as  contemplated  on  account  of 
defendant's  failure  to  perform  the  contract.* 

Illegality.  But  of  course,  on  general  principles, 
where  an  agreement  between  the  promoter  of  a  cor- 
poration and  a  third  person  contemplates  or  in- 
volves a  fraud  on  the  corporation  or  breach  of  trust, 
as  in  the  case  of  an  agreement  for  a  secret  profit  to 
the  promoter,  it  is  illegal  and  void,  and  an  action 
cannot  be  maintained  thereon.'^ 

[$321]  E.  Bights  and  Liabilities  as  between  Pro- 
moters and  Subscribers  or  Purchasers  of  Stock* — 
1.  Special  Agreements.  The  promoters  of  a  proposed 
corporation  may  of  course  enter  into  any  special 
agreement  with  the  subscribers  to,  or  purchasers 
of,  its  capital  stock,  provided  it  is  not  illegal,^  and 
the  rights  and  liabilities  of  the  parties  thereunder 
will  depend  upon  its  terms  and  upon  the  general 
principles  of  the  law  of  contracts,  agency,  or  trusts, 
as  the  case  may  be.^  The  parties  may  or  may  not, 
according  to  the  circumstances,  be  discharged  from 


negotiations  between  plaintiff  and  a 
prospective  subscriber,  whereby  the 
latter  was  influenced  not  to  sub- 
scribe, was  not  such  a  prevention  of 
performance  by  plaintiff  as  to  en- 
title him  to  recover  on  the  quantum 
meruit  on  that  ground.  Locke  v. 
Wilson,  135  Mich.  593.  9S  NW  400: 
(2)  Nor  was  there  such  prevention 
of  performance  because,  after  plain- 
tiff had  In  good  faith  made  a  false 
representation  to  a  prospective  sub- 
scriber as  to  the  profits  made  by  the 
partnership,  relying  on  a  statement 
to  that  effect  made  to  him  by  one 
of  defendants,  who  principally  nego- 
tiated with  him  in  the  matter,  such 
defendant  truthfully  informed  the 
said  subscriber  of  the  ;(actB,  where 
there  was  no  evidence  that  but  for 
the  falsity  of  plaintifTs  representa- 
tion the  subscription  could  have 
been  obtained.  Locke  v.  Wilson, 
supra. 

92.  Blsenmayer  v.  Leonardt,  148 
Cal.  696,  84  P  43;  McNeil  v.  FuUz, 
J8  Can.  S.  C.  198,  27  CanLTOccNotes 
itl  (agreement  as  to  stock  and 
bonds  to  be  delivered  for  property). 
Sec  infra  note  93. 

93.  Blsenmayer  v.  Leonardt,  148 
Cal.  696,  84  P  43;  Klrschmann  V. 
l*diard,    61    Barb.    (N.   Y.)    573. 

[a]  SamagM. — (1)  In  an  action 
for  breach  or  contract  to  organize  a 
corporation  and  issue  to  plaintiff 
paid-up  stock,  based  on  the  failure 
to .  organize  the  corporation,  where 
there  is  no  evidence  to  show  what, 
value  the  stock  would  har^e  had  if 
issued,  there  can  be  no  recovery  for 
the  value  of  the  ttock  under  Civ. 
Code  }  3300,  fixing  the  measure  of 
damages  for  breach  of  contract  as 
that  which,  in  the  ordinary  course 
of  things,  will  be  likely  to  result 
therefrom.  Blsenmayer  v.  Leonardt, 
148  Cal.  696,  84  P  43.  (2)  In  such 
an  action,  where  the  corporation  was 
to  be  organized  to  manufacture   ce- 


ment and  the  uncontradicted  evi- 
dence shows  that  the  material  for 
making  cement  was  insufficient  to 
warrant  an  attempt  to  manufacture 
It  therefrom,  there  can  be  no  recov- 
ery for  the  value  of  the  stock.  Blsen- 
mayer v.    Leonardt,    supra. 

94.  Watson  v.  Donald,  142  111.  A. 
110;  Reyburn  v.  Bennett,  176  Mo.  A. 
451,  158  SW  474;  Hudson  v.  West, 
189  Pa.  491.  42  A  190;  Lleb  v.  Painter, 
42  Pa.  Super.  399. 

[a]  SefensM^— Where  plaintiff  ad- 
vanced money  to  defendants  who 
agreed  to  give  in  return  stock  in  a 
corporation  to  be  organized  for  the 
manufacture  of  certain  patented 
articles,  it  is  no  defense  to  an  action 
to  recover  the  money,  on  failure  to 
organize  the  corporation,  that  It  was 
used  in  the  development  of  patents, 
and  other  expenses  looking  toward 
the  formation  of  the  company,  or 
that  defendants  used  due  efforts 
without  success  to  organize  the  com- 
panjr,  and  evidence  as  to  who  would 
have  control  of  the  patents  when 
iKsued  is  immaterial.  Hudson  v. 
West,   189    Pa.    491,    42   A   190. 

UabUlty  of  promoters  to  subscrib- 
ers whers  naaertaUns'  provss  abor- 
tive see  infra-  {  -322   et  seq. 

95.  Hudson  V.  West,  189  Pa.  491, 
42  A  190. 

96.  See  Infra  XVIII. 

97.  See  supra  9   312  et  seq. 

98.  Am  ^twean  promoters  and 
oorporatloii  or  sabscilbsrs  see  fnfra 
S!   321,   334. 

99.  Rogers  v.  Penobscot  MIn.  Co., 
164  Fed.  606,  83  CCA  380:  Abbott  v. 
Hapgood,  150  Mass.  248.  22  NB  907, 
16  AmSR  193,  6  LRA  686. 

1.  Abbott  V.  Hopgood,  160  Mass. 
248,  22  NB  907,  16  AmSR  193,  6  LRA 
586. 

[a]  Prior  ]iidgmai(t  In  action  by 
corporation  as  a  bar.— Where  a  con- 
tract is  made  in  the  name  and  for 
the  benefit  of  a  projected  corporation. 


a  judgment  in  an  action  by  the  cor- 
poration on  the  contract  is  no  bar 
to  an  action  by  the  Individuals  who 
made  the  contract.  Abbott  v.  Hap- 
good, 150  Mass.  248,  22  NB  907,  Is 
AmSR  193,  5  LRA  686. 
a.     See  supra   S   312. 

3.  Wiley  v.  Towanda,  26  Fed.  694: 
Smith  v.  Parker,  148  Ind.  127,  46 
NB    770. 

4.  Abbott  ▼.  Hapgood,  160  Mass; 
248,  22  NB  907,  16  AmSR  193,  5  LRA 
686. 

8.  Yale  Gas  Stove  Co.  v.  Wilcox. 
64  Conn.  101,  29  A  303,  42  AmSR  169, 
26  LRA  90.  See  Contracts  S!  348, 
349 

a.  Uabillty  of  promoters  for 
ftand  see  supra  {  309. 

7.  De  La  Motta  v.  Northwestern 
Clearance  Co.,  126  Minn.  197,  148  NW 
47;  Koster  v.  Pain,  41  App.  DIv.  443, 
68  NYS  866:  Hampton  v.  Buchanan, 

61  Wash.  155,  98  P  374.  See  Con- 
tracts  {   849. 

8.  Coffman  v.  McKee,  (Ark.)  191 
SW  402;  Mcaelland  v.  Linton,  121 
Ark.  79,  180  SW  482;  Dlckerson  v. 
Appleton,  123  App.  Dlv.  903,  108  NYS 
293  [aff  195  N.  Y.  607  mem.  88  NE 
1117  mem]  (rights  under  agreement 
by  subscriber  to  divide  his  stock 
with  a  promoter) ;  Mildenberg  v. 
James,  31  Misc.  607,  66  NYS  77   faff 

62  App.  Dlv.  617  mem.  71  NYS  1142 
mem  (aff  175  N.  Y.  494  mem,  67  NB 
1085  mem)];  Cranney  v.  McAllster, 
35  Utah  550,  101  P  986;  McNeil  v. 
Fultz,  38  Can.  S.  C.  198,  27  CanLT 
OccNotes  237  (agreement  as  to  stock 
and  bonds  to  be  delivered  for  prop- 
erty).    And  see  supra  |  312  et  seq. 

[a]  Oontraot  most  b*  snlBotsnfly 
oartMn  to  be  enforceable.  Hampton 
V.  Buchanan.  61  Wash.  166,  98  P  374. 

[b]  AgMicjr. — An  agreement  as  to 
stock  preference  made  by  certain 
promoters  with  subscribers  within 
the  apparent  scope  of  their  authority 
from  other  promoters   Is  binding  on 
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liability  under  such  a  contract  by  the  formation  of 
the  corporation  or  by  a  subsequent  contract  with 
the  corporation  when  formed.^ 

[i  322]  2.  Liability  of  Promoters  to  Snbacriber 
When  Undntaklng  Proves  Abortive — a.  Statement 
of  Liability.  If  money  is  paid  to  promoters  or  pro- 
visional directors  by  a  eubscriber  for  shares  in  a 
projected  corporation  preliminary  to  organization, 
and  the  promoters  or  provisional  directors  fail  to 
org^anize  the  corporation  according  to  thp  prospectus 
or  other  agreement  or  abandon  the  enterprise  be- 
fore it  has  been  carried  into  execution,  it  is  a  case 
of  money  paid  on  a  consideration  which  has  failed, 
and  the  subscriber  may  therefore  recover  it  back 
from  the  promoters  or  directors  in  an  action  at  lam 
as  so  much  money  had  and  received  to  his  use,  al- 
though the  money  has. been  applied  in  payment,  of 
preliminary  expenses  or  otherwise,  unless  it  is  shown 
that  he  has  consented  to,  or  acquiesced  in,  the  appli- 
cation of  the  money  which  those  into  whose  hands 
it  has  come  have  made  of  it ;'"  or  in  a  proper  Cvi.se  he 
may  maintain  a  bill  in  equity  for  the  same  purpose.^* 
But  in  order  to  hold  the  promoters  of  an  abortive 
corporation  for  money  paid  on  a  subscription 
thereto,  it  must  be  shown  that  the  person  receiving 
the  money  sought  to  be  recovered  was  authorized  to 
receive  it  for  them  or  for  the  corporation,  and  that 
he  in  fact  did  so  receive  it."    Where  a  person  has 

the  latter.  Coffman  v.  MoKee, 
(Ark.)  191  SW  402. 

[c]  Oonrtpuctlon. — (1)  An  afrree- 
ment  by  promoters  that  certain  stock- 
holders should  be  preferred  If  lands 
of  the  corporation  should  sell  for  less 
than  thlrty-flve  dollars  per  acre  does 
not  apply  where  they  sell  for  over 
thirty-five  dollars  an  acre,  although 
the  net  proceeds  may  be  reduced  to 
less  than  Ihlrty-flve  dollars  an  acre 
by  payment  of  the  corporation's  debt, 
Coftman  v.  McKee,  (Ark.)  191  SW 
402.  (2)  Authority  given  syndicate 
managers  by  each  several  signer  of 
an  underwriting  agreement  for  ■  the 
stock  of  "a  corporation  to  borrow 
money  to  the  amount  of  his  subscrip- 
tion, to  make  immediate  payment 
for  the  stock,  "  upon  such  terms  aj 
they  might  be  able  to  arrange  with 
the  lenders,  and  to  pledge  the  agree- 
ment as  security.  Is  held  broad 
Enough  to  empower  them  to  execute 
their  note  to  the  corporation  and  to 
deposit  the  agreement  with  a  trustee 
as  collateral.  Wing  v.  Sedgwick,  254 
Fed.  S. 

ASMMnaat  hr  pramotw  to  vf- 
ohara  stook  from  anbserlbar  see  Infra 
J  860.  ^ 

0«llat«r«l  •»r»em«iitB  wlOi  injli- 
•otllMr*  for,  or  jfuxtUmmn  of,  ■toolc 
see  infra  I  860. 

9.  Norcross^  Butter,  etc.,  Mfg.  Co. 
V.  Summerour,  114  Ga.  156,  39  SE  870 
(holding -that  where.  In  pursuance  of 
a  contract  entered  Into  between  two 
persons.  In  which  one  of  them  sub- 
scribed money  for  the  purpose  of 
building  a  factory,  and  the  other 
agreed  to  construct  such  factory 
when  a  certain  amount  should  be 
subscribed,  and  it  was  further  agreed 
that  when  this  should  be  done  sub- 
scribers should  have  themselves  In- 
corporated Into  a  company  for  the 
purpose  of  operating  the  factory,  the 
liability  of  the  subscribers  on  their 
subscriptions  was  in  the  first  in- 
stance to  the  person  aerreelng  to  con- 
struct the  factory;  but  after  the  cor- 
poration was  formed  such  liability 
was  to  the  corporation  only,  and  it 
became  liable,  to  the  extent  of  the 
unpaid  subscriptions,  to  the  person 
who  agreed  to  build  the  factory); 
Mlldenberg  v.  James,  81  Misc.  607, 
66  NTS  77  [aft  62  App.  DIv.  617  mem. 
71  NTS  1142  mem  (aff  175  N.  T.  494 
mem,    67    NB    1085    mem)]    (holding 


that  where  subscribers  to  corporate 
stock  agreed  with  promoters  to  use 
their  efforts  to  facilitate  the  organ- 
ization of  the  corporation  according 
to  a  certain  plan,  which  contem- 
plated particular  remuneration  to 
the  promoters,  in  consideration  of 
the  transfer  of  shares  which  the  pro- 
moters were  to  receive  as  part  of 
their  remuneration,  and  after  the 
corporation's  organlcatlon  It  com- 
pleted a  contract  with  the  promoters 
for  their  services,  without  fraud, 
which  was  not  so  favorable  to  them 
as  the  remuneration  contemplated  by 
the  plan  of  organization,  the  sub- 
scribers were  thereby  absolved  from 
all  liability  to  the  promoters  on  their 
contracts  with  them).  See  also 
supra  I  312. 

10.  Lang  V.  Blockt,  286  111.  91.  121 
NE  163;  Watson  v.  Donald.  142  111. 
A.  110;  Fltzwllllam  v.  Travis,  66  111. 

A.  183;  Minor  v.  Gordon,  170  Ky.  609, 
612,  186  SW  480.  171  Ky.  790.  188  SW 
768  [quot  Cyc]:  Hudson  v.  West,  189 
Pa.  491,  42  A  190;  Lleb  v.  Painter,  42 
Pa.  Super.  399;  Miller  v.  Denraan.  49 
Wash.  217.  224,  95  P  67,  16  LRANS 
348    [clt  Cyc];    Nockels  v.   Crosby.   3 

B.  &  C.  814,  10  ECL  367,  107  Reprint 
935;  Kempson  v.  Saunders,  4  Blng.  6. 
13  ECL  373.  130  Reprint  669;  Ward 
V.  Liondesborough,  12  C.  B.  252,  74 
ECL  252,  138  Reprint  900:  Johnson  v. 
Gaslett,  3  C.  B.  N.  S.  669,  91  ECL 
669,  140  Reprint  863;  Ashpltel  v.  Ser- 
combe,  5  Exch.  147,  155  Reprint  63; 
Chaplin  V.  Clarke.  4  Exch.  403,  154 
Reprint  1269:  Vollans  v.  Fletcher,  1 
Exch.  20,  154  Reprint  9;  Walstab  v. 
Spottlswoode,  16  M.  &  W.  601,  16S 
Reprint   947. 

11.  Williams  V.  Page,  84  Beav. 
654,  63  Reprint  610;  Grand  Trunk, 
etc.,  R.  Co.  V.  Brodie,  9  Hare  823,  41 
EngCh  823.  68  Reprint  760;  Williams 
V.  Salmond,  2  Kay  &  J.  463,  69  Re- 
print 864  (where  the  principle  was 
recognized,  although  the  bill  was  dis- 
missed): Colt  V.  Wollaston,  2  P. 
Wms.  164,  24  Reprint  679;  Green  v. 
Barrett,  1  Sim.  46,  2  EngCh  45.  67 
Reprint  496.     And  see  Infra  i   324. 

la.  Fltzwllllam  v.  Travis,  66  III. 
A,  183. 

[a]  WlMt  provlaloaal  ooaualtteo- 
uau  aot  liable. — A  committeeman  not 
shown  to  have  received  the  money 
advanced  by  plaintiff  subscriber,  but 
whose  name  had  been  published  as  a 
provisional  committeeman,  although 
he  attended  one  meeting  only  of  the 


paid  money  to  the  promoters  of  a  projected  corpo- 
ration, under  an  agreement  that  shares  shall  be 
issued  to  him  when  the  company  is  formed,  and  no 
time  is  fixed  for  its  formation,  he  will  be  entitled  to 
recover  his  money  back  from  them  unless  the 
organization  of  the  company  is  accomplished  within 
a  reasonable  time.^^  And  where  the  organizers  agree 
to  save  the  subscriber  harmless  on  the  investment, 
guaranteeing  repajrment  of  the  mon^  with  interest, 
the  capital  stock  having  become  worthless,  the  sub- 
scriber may  sue  at  law  for  reimbursements  of  the 
amounts  advanced  by  him  with  interest."^ 

[i  323]    b.    Oronnds  of  Becovery  and  Defenses — 

(1)  At  Law.  In  such  cases  there  are  two  grounds 
of  recovery  at  law :    (1)  Failure  of  the  project ;  and 

(2)  the  want  of  acquiescence  in  the  expenditure  or 
other  investment  of  the  money  paid  in  its  support, 
both  of  which  are  questions  of  fact,  and  in  such  an 
(tction  they  must  both  be  determined  in  favor  of 
plaintiff  in  order  to  enable  him  to  recover."  As  to 
the  first  ground  of  recovery,  that  the  undertaking 
has  failed,  the  burden  of  proof  is  on  plaintiff;  as 
to  th'e  second,  that  plaintiff  has  not  consented  to, 
nor  acquiesced  in,  the  application  of  his  money 
which  has  been  made,  the  burden  is  on  defendant, 
since,  in  the  absence  of  all  proof  on  this  point, 
such  acquiescence  will  not  be  presumed.^*  On 
familiar  grounds   these  questions   are   to    be    de- 

commlttee,  at  which  he  presided  as 
chairman,  and  at  which  he  dissented 
from  the  proceedings,  was  not  liable 
In  an  action  by  a  subscriber  for  the 
repayment  of  his  deposit  money. 
Bumslde  v.  Dayrell,  8  Exch.  284,  154 
Reprint  825. 

13.  Hudson  V.  West,  189  Pa.  491. 
42  A  190. 

ISMr  Vinton  v.  Pratt,  228  Mass. 
468,  117  NE  919.  LRA1918D  848. 

14.  In  re  Beaunlsne,  182  III.  A. 
338  (holding  that  a  aubsorlber  to 
stock    In    a    projected    railroad    com- 


pany   could    not    recover    the    money 

f>ald  thereon  and  used  In  the  pre- 
Imlnary  work,  where  the  evidence 
showed  that  he  was  a  coadventtirer 
In  the  enterprise  and  knew,  or  should 
have  Inferred,  that  the  money  -w&s 
to  be  so  used);  Minor  v.  Gordon,  170 
Ky.  608,  612,  186  SW  480,  171  Ky.  790. 
188  SW  768  [quot  Cyc];  Ashpltel  v. 
Sercombe,  5  Exch.  147,  166  Reprint 
63;  Walstab  v.  Spottlswoode,  IB  M. 
&  W.  501,  153  Reprint  947.  And  Be« 
Miller  V.  Denman.  49  Wash.  217.  9S 
P  67,  16  LRANS  848;  Nockels  v. 
Crosby,  3  B.  &  C.  814,  1»  ECL  367. 
107   Reprint   935. 

[a]  Belaass  I17  oentnMt  of  >i«tot 
to  reooTar  dnoslM^— (1)  That  appli- 
cants  In  English  railroad  companies 
released  their  rights  to  recover  de- 
posits under  what  was  termed  the 
subscribers'  agreement  and  parlUi- 
mentary  contract "  see  Chaplin  v. 
Clarke,  4  Exch.  403,  154  Reprint  1289; 
Wllley  V.  Parratt,  3  Exch.  211,  154 
Reprint  819;  Jones  v.  Harrison,  2 
Exch.  62,  164  Reprint  402;  Clements 
V.  Todd,  1  Exch.  268,  154  Reprint  113. 
(2)  That  such  an  agreement  estopped 
a  subscriber  where  the  money  ad- 
vanced by  him  had  been  expended 
as  therein  authorized,  although  the 
scheme  of  Incorporation  became 
abortive,  but  not  If  the  agreement 
tendered  him  for  execution  contained 
provisions  not  authorized  bjr  law  see 
Ashpltel  V.  Sercombe,  5  Exch.  14  7, 
156  Reprint  63.  (8)  That  this  agree- 
ment did  not  estop  them  In  the  ab- 
sence of,  fraud  see  Atkinson  -v. 
Pocock,  1  Exch.  796,  164  Reprint  839. 
15.  Ashpltel  V.  Sercombe,  5  Exch. 
147.  166  Reprint  63.  And  see  Miller 
V.  Denman,  49  Wash.  217,  96  P  67. 
16  LRANS  348. 

[a]    Bvldenoo  on  auMrttoa  of  vatl-. 

ftoatloa,'— In  an  action  to  recover 
money  paid  on  a  8uf)ScrIptlon  for 
capital    Stock    In    a    trust    company 
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termined  by  the  jury,  uolees  the  evidence  arises 
wholly  ont  of  docnments  which  are  to  be  construed 
an(^  their  meaning  expounded  by  the  court."  If  a 
esse  arises  in  which  there  is'  evidence  on  the  first 
gronnd  of  recovery,  namely,  that  the  undertaking 
has  proved  abortive,  and  no  evidence  either  for  the 
court  or  for  the  jury  that  plaintiff  has  acquiesced 
in  the  use  of  his  money  which  has  been  made,  then 
it  is  not  a  misdirection  for  the  judge  to  leave  out' 
of  view  the  second  ground  of  recovery,  namely,  a 
want  of  acquiescence. on  the  part  of  plaintiff  in  the 
expenditure  of  his  money  which  has  been  made,  and 
to  tell  the  jury  that,  if  the  project  has  been 
abandoned  as  abortive,  plaintiff  is  entitled  to  re- 
cover his  deposit."  To  entitle  plaintiff  to  recover 
from  provisional  directors  the  amount  paid  on  his 
subscription,  on  failure  to  oiganize  the  corporation, 
it  is  not  necessary  for  him  to  prove  that  defendants 
were  guilty  of  fraud  or  copspiracy;"  nor  is  it  neces- 
sary to  show  that  all  of  the  defendants  solicited  or 
received  the  money  or  took  active  part  in  its  diver- 
sion.'* If  such  directors  fail  to  return  the  money 
to  the  subscriber  when  the  enterprise  proves  abor- 
tive they  violate  their  trust  and  become  liable  to 
the  snl^criber,  whether  such  failure  resulted  from 
their  conspiracy,  fraud,  or  negligence,  and  if  they 
permit  some  of  their  number  to  divert  the  funds  to 
an  unauthorized  purpose,  they  are  g^uilty  of  such 
negligence  and  breach  of  trust  as  will  compel  all  of 
them  to  respond  to  the  subscriber  thereby  suffering 
loss." 

Kot  partDArs.  While  partners  cannot  recover  con- 
tribution from  copartners  in  actions  at  law,  yet  even 
in  England,  where  joint-stock  companies,  wh«i  fully 
formed,  were  deemed  no  more  than  extensive  part- 
nerships, it  was  held  thttt  one  who  had  subscribed 
for  shares  in  a  proposed  company  did  not,  so  long 
as  it  remained  a  mere  project,  become  a  partner  or 
even  a  quasi  partner  with  the  promoters  of  it." 

Illegal  agreements.  It  is  a  good  defense  to  such 
an  action  that  the  money  was  paid  by  the  sub- 
scriber under,  and  in  pursuance  of,  an  agreement 
which  was  illegal  because  in  violation  of  a  statute 
or  contrary  to  public  policy,"  unless  the  undertak- 

.  which  was  not  organised,  defended 
on  the  ground  that  plaintiff  ratified 
an  investment  of  the  money  In  bank 
stock,  plaintiff  could  show  that  such 
stock  was  an  over-Issue,  and  that 
part  of  the  money  was  used  to  start 
another  bank.  Miller  v.  Denman,  49 
Wash.   217.   95  P  67.  16  LRANS   348. 

la.  Miller  V.  Denman,  49  Wash. 
217.  95  P  67,  16  LRANS  348;  Ashpltel 
V.  Sercombe,  6  Exch.  147,  155  Reprint 
63.  And  see  Nockels  v.  Crosby,  3  B. 
&  C.  814,  10  ECL.  S67,  107  Reprint 
935. 

[a]  Batlfloatlon  of  tnTestnunt  In 
aaotnar  eatcrpElM. — Where  the  In- 
corporators of  a  trust  company 
abandoned  the  enterprise  i)ecause  of 
inability  to  secure  subscriptions  to 
the  stock.  It  was  held  that  a  paid-up 
subscriber  to  the  stock  did  not,  as 
a  matter  of  law,  ratify  the  unauthor- 
ized investment  of  his  money  in  a 
state  bank  by  reason  of  falling 
promptly  to  object,  but  the  question 
of  ratification  was  one  for  the  jury, 
where  it  appeared  that  the  sub- 
scriber was  a  farmer,  unacquainted 
with  business  methods,  and  that  the 
secretary  of  the  trust  company,  in 
the  letter  inclosing  stock  of  the  state 
bank,  falsely  represented  that  such 
investment  was  only  temporary  and 
for  the  purpose  of  paying  a  dividend 
until  incorporation  of  the  trust  com- 
pany, subscriptions  to  which  would 
be  solicited  until  they  could  complete 
OTKanlxation  and  take  over  the  busi- 
Bess  of  the  iMink,  since  full  knowl- 
edge of  the  material  faets  is  essential 
to  rattOcation.     Miller  v.  Deainan.  49 


ing  has  been  abandoned  and  the  action  brought  be- 
fore anything  was  done  pursuant  to  the  project.^ 

[^  324]  (2)  In  Eanity.  The  jurisdiction  of 
equity  to  entertain  suits  by  subscribers  to  abortive 
corporations,  to  recover  from  the  promoters  or  pro- 
visional directors  money  which  they  have  advanced 
in  support  of  the  scheme^ '  rests^  upon  the  two 
grounds  of  fraud  and  trust,  the  promoters  or  pro- 
visional directors  being  trustees  of  the  subscribers,^ 
and  in  such  suits  the  general  rules  governing  suits 
in  equity  apply.*"  Where  the  undertaking  is  a 
swindle  in  its  inception  courts  of  equity  will  sustain 
a  bUl  by  a  subscriber  to  the  shares  of  the  concern  to 
recover  back  the  Inoney  Which  he  has  paid  as  deposit 
«D  such  shares  on  the  ground  of  f raud.^' 

Laches.  The  subscribers'  right  to  maintain  a 
suit  in  equity  against  the  promoters  or  provisional 
directors  or  committeemen  for  an  accounting  may, 
as  in  other  cases,  be  barred  by  laches;"  but  the 
period  of  time  is  extended  where  plaintiff  hsA  been 
prevented  by  fraud,  concealment,  or  obstruction 
from  obtaining  the  facts  necessary  to  support  his 
suit.* 

[f  325]  c.  Measoxe  of  Becovery.  The  measure 
bf  recovery  in  an  aotion  at  law  is  the  whole  amount 
paid  i>y  plaintiff  less  such  sums  as  have  been  paid 
out  by  defendants  with  his  consent;^  and  this  is 
also  the  measure  of  the  recovery  in  equity  in  the 
absence  of  special  circumstances  changing  the  rul^.^ 

[(  326]  d.  Preference  of  Subscribers  in  Bestor- 
ing  Payments.  In  restoring  to  subscribers  for  stock, 
in  a  proposed  corporation  which  has  proved  abortive 
what  remains  of  their  advances  after  payment  of 
expenses  the  promoters  or  provisional  directors  must 
treat  all  alike  and  make  restoration  pro  rata,  or 
they  will  be  gn^il^y  of  ^  breach  of  trust  and  liable 
accordingly .'^  Thus  if  it  appears  that  the  managing  ' 
committee  of  a  company  which  has  proved  abortive, 
in  making  restoration  to  subscribers,  prefer  certain 
of- them  by  treating  their  advances  as  loans,' and  by 
paying  them  in  full,  while  the  others  get  back  only 
a  pterceutage  of  their  deposits,  the  transaction  will 
be  undone  by  a  court  of  equity  in  a  bill  by  a  sub- 
scriber for  an  accounting.'"    It  follows  that  if  the 


Wash.  217,  96  P  67,   16  LRANS  848. 

17.  Ashpltel  v.  Sercombe,  6  Exch. 
147,  1E6  Reprint  63. 

1&  Miller  V.  Denman,  49  Wash. 
217,  95  P  67,  16  LRANS  348. 

IS.  Miller  v.  Dertmah,  49  Wash. 
217,  96  P  67,  16  LRANS  348. 

920.  Miller  V.  Denman,  49  Wash. 
217,  95  P  67,  16  LRANS  S48. 

SI.  Walstab  V.  Spottlswoode,  16 
M.  &  W.   501,  163  Reprint  947. 

as.  Nockels  V.  Crosby,  3  B.  &  C. 
814,  10  ECL  367,  107  Reprint  935 
(where  this  proposition  was  recog- 
nized but  the  scheme  was  held  not 
to  be  Illegal);  Kempson  v.  Saunders, 
4  Ring.  6,  13  ECL  373,  130  Reprint 
669. 

83.  Kempson  y.  Saunders,  4  Blng- 
6,   13  ECL  373.  130  Reprint  669. 

34.  McClelland  v.  Linton,  121 
Ark.  79,  180  SW  482;  Miller  v.  Den- 
man, 49  Wash.  217,  96  P  67,  16 
LRANS  848:  Williams  v.  Page.  24 
Beav.  654,  53  Reprint  610:  Colt  v. 
WooUaston,  2  P.  Wms.  164,  24  Re- 
print 679;  Green  v.  Barrett,  1  Sim. 
45,  2  EngCh  45,  67  Reprint  495. 

[a]  •nU  hx  p«rKni  wlio  aaTaiioed 
monaya  to  a  promote*  of  a  corpoca- 
tloB  held  within  the  jurisdiction  of 
equity,  as  not  one  .sounding  in  tort, 
but  one  to  hold  the  promoter,  who  as 
to  them  occupied  the  position  of  a 
constructive  trustee,  to  account  for 
moneys  received.  McClelland  v.  Lin- 
ton,  121  Ark.   79,  ISO  SW  482. 

as.  Williams  v.  Page,  24  Beav. 
664,  68  Reprint  510.  See  senerally 
Equity  [16  Cyc  1]. 


[a]  As  to  the  neomiSBry  partlaa 
to  such  a  bill  see  Wllllama  v.  Page. 
24  Beav.  664,  68  Reprint  510;  Cle- 
ments v.  Bowes,  1  Drew.  684,  61  Re- 
print 612;  Grand  Trunk,  etc.,  R.  Co. 
V.  Brodle,  9  Hare  823,  41  EngCh  823, 
68  Reprint  750;  Wllllama  v.  Salmond, 
2  Kay  &  J.  463,  69  Reprint  864, 

[bl  Barratry*— (1)  That  equity 
repels  actions  of  this  kind  when 
brought  for  barratrous  purposes  see 
Grand  Trunk,  etc.,  R.  Co.  v.  Brodle, 
9  Hare  823,  41  EngCh  823,  68  Reprint 
751.  (2)  But  not  where  plaintiff  has 
an  Interest  in  the  success  of  the  suit, 
although  small,  even  if  he  is  prose- 
cuting It  under  a  barratrous  contract 
with  a  solicitor.  Williams  v.  Page, 
24  Beav.  664,  63   Reprint  510. 

ML  Colt  V.  WooUaston,  2  P.  Wms. 
154,  24  Reprint  679.  And  see  Green 
V.  Barrett,  1  Sim.  45.  2  EngCh  46,  57 
Reprint  496.  i  _ 

S7.  WlUiamB  v.  Page,  24  Beav. 
664,  53  Reprint  610. 

as.  Williams  v.  Page,  24  Beay. 
654.  53  Reprint  610. 

88.  Nockels  v.  Crosby,  S  B.  &  C. 
814,  10  ECL  367,  107  Reprint  936. 
And  see  other  caaes  aupra  {{  322, 
323. 

80.  Williams  v.  Page,  24  Beav. 
664,  63  Reprint  510;  Colt  v.  WooUas- 
ton, 2  P.  Wms.  154,  24  Reprint  679. 
And  see  other  cases  supra  It  322, 
324. 

31.  Williams  v.  Page,  24  Beav. 
654,  5S  Reprint  610. 

as.  Williams  y.  Page,  24  Beav. 
654,  SS  Reprint  (10. 
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promoters  or  managers  of  the  company  give  effect  to  t  his  personal  representative,  is  liable  to  bona  fide 


such  a  fraudulent  agreement  by  restoring  in  full, 
and  not  pro  rata  with  other  subscribers,  the  moneys 
which  the  particulate  subscriber  has  advanced  in 
pursuance  of  it,  they  will  be  subject  to  aceount'for  it 
in  equity  to  those  whose  rights  have  been  prejudiced 
by  the  transaction.'*  The  case  is  rendered  worse  by 
the  fact  that  the  money  repaid  to  subscribers  was  in 
consideration  of  their  making  a  colorable  subscrip- 
tion to  defraud  the  legislature,-  to  whom  an  applica- 
tion had  been  made  for  a  charter.^  In  all  such 
cases  the  governing  principle  is  that  whoever  mukes 
a  colorable  subscription  for  shares  in  a  company, 
for  the  mere  purpose  of  deceiving  others,  with  an 
understanding  between  himself  and  the  promoters  w 
managers  that  he  is  not  to  be  held  to  the  liabilities 
of  a  subscriber,  will  nevertheless  be  held,  both  at 
law  and  in  equity,  to  the  very  form  of  the  contract 
which  he  has  made  and  published." 

[$'327]  S.  Praud  and  Breach  of  Tmst."  As 
we  have  seen,  if  promoters  induce  persons  to  sub- 
scribe for  stock  in  the  proposed  corporation'  by 
false  and  fraudulent  representations  or  concealment 
of  facts,  they  will  be  liable  to  the  defrauded  sub- 
scribers in  an  action  for  deceit.". 

In  equity.  And  since  the  promoters  of  a  corpora^ 
tion  occupy  a  trust  or  fiduciary  relation  towjird  per- 
sons whom  they  induce  to  join  in  the  enterprise  and 
to  subscribe  for  stock  therein,  the  latter  may,  in  the 
case  of  fraud  or  breach  of  trust  resulting  in  injury 
^to  them  individually,  maintain  a  suit  in  equity 
against  them  to  com|>el  them  to  account  for  any 
funds  which  they  have  received  and  misappropriated, 
and  for  a  proper  share  of  any  secret  profits  which 
they  have  realized  in  breach  of  their  agreement  or 
trust.^    A  promoter  participating  in  the  fraud,  or 


subscribers,  not  only  for  their  due  proportions  of 
the  profits  he  himself  has  realized,  but  also  for  their 
due  propo^ions  of  the  fund  which  he  has  received 
as  trustee  and  misappropriated  by  paying  it  over 
to  those  privately  interested  with  him."  If,  how- 
ever, the  fraud  and  injury  is  in  law  solely  against 
the  corporation  itself  when  formed,  and  not  against 
the  subscribers  for  stock  individually,  the  action 
for  redress  must  be  brought  by  the  corporation  or 
a  receiver  thereof,  and  not  by  the  subscribers,  unless 
the  circumstances  arc  such  as  to  entitle  them  to  sue 
as  stockholders  on  behalf- or  in  right  of  the  corpo- 
ration.*" 

BesclBsioii  of  subscription.  A  person  who  has 
been  induced  to  subscribe  for  stock  in  a  proposed 
corporation  by  the  fraud  of  the  promoters  may  un- 
doubtedly rescind  before  formation  of  the  corpo- 
ration, or  before  there  has  been  such  a  change  of 
circumstances  as  to  preclude  a  rescission,  and  re- 
cover from  them  what  he  has  paid.*^  Even  after  the 
corporation  has  been  formed  and  has  accepted  his 
subscription,  he  may  rescind  and  recover  what  he' 
has  paid,  if  the  corporation  has  become  a^party  to 
the  fraud;"  but  if  the  corporation  was  not  a  party 
to  the  fraud  and  the  parties  cannot  be  restored  to 
their  former  position,  he  cannot  rescind  his  sub- 
scription, tender  his  stock,  and  recover  the  amount 
paid  by  him  either  from  the  corporation  or  from 
the  promoters.*' 

[i  328]  F.  Sights  and  Liabilities  as  between 
Promoters — 1.  In  OeneraL  The  contractual  rights 
and  liabilities  of  promoters  inter  se  depend  upon  the 
terms  of  the  agreement  between  them  or  upon  their 
relation  to  each  other  in  the  absence  of  a  special 
agreement.**    Of  course  an  agreement  between  pro- 


33.  Williams  v.  Page,  24  Beay. 
664,  63  Reprint  6T0. 

3^  WUllams  v.  PAga,  24  Beav. 
654,  63  Reprint  510;  Clements  v. 
Bowes,  1  Drew.   684,   61   Reprint   612. 

36.  Liitehfleld  Bank  v.  Church.  29 
Conn.  137;  White  Mountains  R.  Co. 
V.  Eastman,  34  N.  H.  134;  Custar  v. 
TltusvlUe  Gas,  etc.,  Co.,  63  Pa.  381: 
Graft  V.  Pittsburgh,  etc..  R.  Co.,  31 
Pa.  489:  Centre,  etc..  Tump.  Road  Co. 
v.  McConaby,  16  Sergr.  &  R.  (Pa.) 
140.  See  also  Miller  v.  Hanover 
Junction,  etc.,  R.  Co.,  87  Pa.  96,  84) 
AmR  349;   and  infra  {9   847-860. 

36.  Xilablllty  of  alders  ksd  kbat- 
tora  of  franduant  promotan  see  In- 
fra i  365. 

37.  See  supra  !   309. 

3&  Emery  v.  Parrott,  107  Mass. 
96  (secret  commission  in  stock  on 
sale  of  property  to  corporation);  Tor- 
rey  v.  Toledo  Portland  Cement  Co., 
158  Mich.  348,  122  NW  614:  Getty  v. 
Devlin,  70  N.  Y.  504,  64  N.  T.  403; 
Franey  v.  Warner,  96  Wis.  222,  71 
NW  81. 

[a]  XUnstration. — ^Where  a  per- 
son nas  been  induced  to  subscribe 
for  stock  in  a  corporation  to  be 
formed  to  purchase  a  certain  tract 
of  land  by  false  representations  of 
the  promoters  that  the  land  was  to 
be  purchased  of  a  third  person  at  a 
certain  priori,  when  such  promoters 
had  already  actually  purchased  the 
land  at  a  much  less  price,  he  may 
maintain  an  action  In  equity  against 
the  promoters  for  an  accounting  and 
a  recovery  of  his  proportionate  share 
of  the  profits  retained  by  them. 
Praney  v.  Warner,  96  Wis.  222,  71 
JTW  81. 

39.  Getty  V.  Devlin,  70  N.  Y.  604, 
64  N.  Y.  408. 

40.  Edenborn  v.  Sim,  206  Fed.  275, 
124  CCA  839  [rev  on  other  grounds 
242  U.  S.  131.  37  SCt  36];  Hayden  v. 
Green.  66  Kan.  204,  71  P  236; 
Heckscher  v.  Edenborn,  131  App.  Dlv.. 


253,  115  NYS  673;  Franey  v.  Warner, 
96  Wis.  222,  227,  71  NW  81  (drawing 
the  distinction).  And  see  infra 
{   367. 

41.  Heoksoher.v.  Edenborn,  203  N. 
Y.  210,  96  NE  441  [rev  137  App.  Dlv. 
899  mem,  122  NYS  1131  mem];  Short 
v.  Stevenson,  63  Pa.  96;  Franey  v. 
Warner,  96  Wis.  222,  71  NW  81. 

43.  »va. — Bosher  v.  Richmond,  etc.. 
Land  Co.,  89  Va.  456,  16  SB  360,  87 
AmSR  879. 

W.  Va. — Cox  v.  National  Coal,  etc., 
Inv.  Co.,  61  W.  Va.  291,  66  SE  494. 

Wis. — BYaney  v.  Warner,  96  Wis. 
222    71  NW  .81. 

Eng. — Kent  v,  Freehold  Land,  etc., 
Co^  L.  R.   4  Eq.  688. 

(Jan. — Petrle  v.  Goelpb  Lumber 
Co.,  11  Can.  S.  C.  460  [dlsm  app  11 
Ont.  A.  336  (afT  2  Ont.  218)]. 

See  also  Hlnkley  v.  Sac  Oil,  etc., 
Co..  132  Iowa  396,  107  NW  629,  119 
AmSR  564;  and  Infra  ij  866,  873. 

43.  Edenborn  v.  Sim,  206  Fed.  275, 
124  CCA  339  frev  on  other  grodnds 
242  U.  S.  131,  87  SW  36];  Heckscher 
v.  Edenborn,  131  App.  Dlv.  253,  115 
NYS  673;  Jordan  v.  Annex  Corp.,  109 
Va.  625,  64  SE  1050,  17  AnnCas  267: 
Franey  v.  Warner,  96  Wis.  222,  71 
NW  81. 

[a]  ninstntlons. — (1)  Thus  where 
a  number  of  persons  subscribed  in 
writing  each  for  a  certain  amount  of 
stock  In  a  corporation  to  be  formed 
for  the  purchase  of  certain  land  at 
a  specified  price,  and  after  the  cor- 
poration had  been  formed  and  had 
accepted  the  subscriptions.  Issued 
the  stock,  and  received  a  conveyance 
of  the  land,  one  of  such  subscribers 
brought  suit  against  the  corporation 
and  certain  stockholders  who  had 
been  Its  promoters  to  rescind  the 
contract  of  subscription  and  recover 
the  amount  paid  on  the  stock,  on  the 
ground  that  his  subscription  had 
been  obtained  by  false  representa- 
tions as  to  the  ownership  of  the  land 


and  the  purchase  price  to  be  paid, 
it  was  held  that  a  determination  by 
the  trial  court  acquitting  the  corpo- 
ration of  all  wrong,  and  dismissing 
the  action  as  to  it,  left  the  contract 
of  BUbsoription  in  full  force,  and 
therefore  a  Judgment  which  In  effect 
rescinded  the  contract  as  to  the  pro- 
moters and  awarded  a  recovery  ft^m 
them  of  the  entire  amount  paid 
thereon  was  erroneous  both  because 
the  money  had  been  paid  to  the  cor- 
poration on  the  contract  of  subscrip-  • 
tion  made  with  It  and  because  plaln- 
titt  could  not  restore  defendants  to 
their  former  position.  Franey  v. 
Warner,  96  Wis.  222,  71  NW  81.  (8) 
An  assignment  to  defendants  of 
plaintiff's  stock  which  they  had 
never  owned  would  not  have  been 
such  a  restoration  of  them  to  their 
former  position  as  to  warrant  a 
rescission.  Franey  v.  Warner,  supra. 
(3)  The  right  to  rescind  and  recover 
what  had  been  paid  from  the  man- 
aging promoter  arose  In  several  cases 
out  of  the  reorganization  of  the 
United  States  Iron  Company  into  the 
Sheffield  Coal  and  Iron  Company,  and 
the  courts  did  not  agree.  The  New 
York  court  of  appeals  held  that  there 
could  be  a  rescission.  Heckscher  v. 
Edenborn,  203  N.  Y.  210,  96  NE  441 
[rev  137  App.  Dlv.  899,  122  NYS 
1131].  (4)  But  the  United  States 
circuit  court  ,of  appeals  and  the  New 
York  appellate  division  for  the  sec- 
ond department  held  that  there  could 
be  no  rescission,  because,  for  one 
reason  there  could  be  no  restoration 
of  the  status  quo.  Edenborn  v.  Sim. 
206  Fed.  275,  124  CCA  339  [rev  on 
other  grounds  242  U.  S.  131,  37  SCX 
36];  Heckscher  v.  Edenborn,  181  App. 
Dlv.  253,  116  NYS  673. 

44.  Rogers  v.  Penobscot  Mln.  Co., 
154  Fed.  606,  88  CCA  380;  DIckeraon 
v.  Appleton,  123  App.  Dlv.  903,  108 
NYS  293  [art  196  N.  Y.  607  mem,  88 
NE   1117   mem];    Boloe  v.   Jones,    106 
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§328] 


CORPORATIONS 


[14  C.  J.]     279 


meters  which  contemplates  or  inTolves  s  fraud  or  |  breach  of  trust,  or  is  otherwise  illegal,  is  void  and 


App.  Dlv.  647,  94  NTS  896  (right  to 
participation  in  promotion  fees); 
Hunter  Smokeless  Powder  Co.  v. 
Hunter,  100  App.  Dlv.  191.  91  NTS 
620;  Burdette  v.  Universal  Cleanser, 
etc.,  Co.,  44  Utah  275,  140  P  119; 
Cranney  v.  McAllster,  35  Utah  650. 
101  P  985:  Cary  v.  Holt.  (Va.)  91  SE 
188.  See  also  supra  S  298;  infra 
!  334. 

[a]  OoBStmotlon  of  asrseiiuats 
ia  (•amL — (1)  Where  by  an  agree- 
ment between  plaintiff  and  defendant 
for  the  sale  and  purchase  of  land  the 
sum  of  two  thousand  dollars,  a  part 
of  the  purchase  money,  was  to  be- 
come due  from  defendant  to  plain- 
tiff when  a  corporation  which  the 
parties  proposed  to  form  should  be 
organized,  and  when  said  company 
should  be  organized  plaintiff  was  to 
take  one  fourth,  of  the  stoclc  (over 
and  above  the  working  capital  and 
the  one  fourth  that  was  to  be  re- 
ceived in  part  payment  for  the  land) 
and  to  pay  defendant  therefor  the 
sum  of  five  thousand  dollars,  these 
two  sums  of  money  became  due,  if  at 
all,  at  the  same  time,  and  defendant 
could  not  at  such  time  be  legally  In- 
debted to  plaintiff  under  the  agree- 
ment, but  the  reverse.  Oiilds  v. 
Smith,  65  Barb.  46  (rev  on  other 
grounds  46  N.  T.  S4J.  (2)  Where 
plaintiff,  defendant,  and  others  or- 
ganized a  corporation  to  publish  an 
encyclopedia,  and  it  was  agreed  that 
flfty-one  per  cent  of  the  stock  should 
be  Issued  to  such  others  and  the  re- 
mainder to  the  business  end  of  the 
management,  represented  by  plaintiff 
and  defendant,  defendant  agreeing  to 
share  half  of  this  stock  with  plain- 
tiff; and  the  corporation  was  organ- 
ized, and  defendant,  who  was  elected 
president  thereof,  transferred  the  re- 
sults of  the  labor  of  himself,  plain- 
tiff, and  the  others  to  the  corpora- 
tion in  consideration  of  the  issuance 
to  him  of  the  entire  capital  stock, 
which  he  transferred  in  part  to  the 
other  promoters  under  their  prior 
agreements,  but  did  not  share  his 
part  of  the  stock  with  plaintiff, 
plaintiff  was  entitled  under  their 
agreement  to  half  of  the  stock  Is- 
sued to  defendant  before  the  latter 
would  be  permitted  to  surrender  his 
stock  to  the  company.  Dickerson  v. 
Appleton,  123  App.  Dlv.  903,  108  NTS 
293  [air  195  N.  T.  507  mem,  88  NE 
1117  mem].  (3)  In  the  case  Just 
stated  the  fact  that  certificates  were 
not  Issued  for  some  of  the  stock  is- 
sued to  defendant  did  not  affect  his 
liability  to  plaintiff,  since  defendant 
was  nevertheless  the  owner  of  the 
stock  as  against  the  company.  Dick- 
erson V.  Appleton.  supra.  (4)  De- 
fendant's liability  to  transfer  half 
his  shares  to  plaintiff  under  their 
agreement  was  not  affected  by  plain- 
tiffs not  being  elected  to  the  man- 
agement of  the  concern  as  the  parties 
had  anticipated  at  the  time.  Dicker- 
son  V.  Appleton,  supra.  (6)  An 
agreement  by  a  promoter  to  give  an. 
other  a  certain  number  of  shares  in 
the  corporation  when  formed  was 
held  to  be  performed  where  he  was 
made  a  stockholder  to  the  extent 
specified,  ajthough  the  corporation 
afterward  levied  an  assessment  on 
his  shares  as  well  as  those  of  the 
other  subscribers  and  refused  to  is- 
sue certificates  of  stock  until  pay- 
ment of  the  assessments,  since  the 
certificate  is  not  the  stock  and  the 
company  could  not  affect  hla  rights 
as  a  stockholder  by  refusal  to  de- 
liver a  certificate.  Field  v.  Pierce, 
102  Mass.  253. 

[b]  Agraanuat  mi  to  unonnt  of 
M^tal  (took. — Evidence  held  insufiii- 
cient  to  show  that  It  was  ag»eed  that 
the  capital  stock  of  a  corporation 
proposed  to  be  formed  to  operate  coal 
lands  on  which  a  partnership  had 
leases  and  options  was  to  be  only  a 
certain  sum  see  Carter  v.  Tucker,  138 
Ky.  J4,  127  SW  498. 

[c]  Amount  or  ■n^xu  of  stock. — 
An  agreement  that  plaintiff  was  to 
receive  paid-up  corporate  stock  to  a 
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stated  amount  does  not  entitle  him 
to  receive  stock  actually  worth  that 
amount,  but  merely  to  have  stock  of 
that  total  par  value,  i  Peek  v.  Stein- 
berg,  163   Cal.  127,   124   P  834. 

[d]  Oonstractloa  of  pvomotaxs' 
agreement  as  to  sale  of  tfielr  stock. 
— Where  plaintiff  and  defendant, 
equal  partners,  being  unable  to  agree 
in  the  management  of  their  business, 
formed  a  corporation,  it  being  ex- 
pressly agreed  that  defendant,  who 
was  manager  of  the  business,  should 
have  a  controlling  interest,  and  a 
promoter's  agreement  was  executed, 
providing  that  defendant  was  to 
take,  own,  and  hold"  one  thousand 
shares,  'plaintiff  nine  hundred  and 
ninety-eight  shares,  and  a  third  per- 
son thft  remaining  two  shares,  the 
profits  to  be  divided  equally  between 
plaintiff  and  defertdant,  and  the 
agreement  also  provided  that  defend- 
ant,- if  he  should  at  any  time  sell  or 
assign  nine  hundred  and  ninety-et?ht 
shares  of  his  said  stock,  then  and 
in  such  case  he  would,  without  any 
consideration  for  the  same,  transfer 
the  other  two  shares  of  his  said 
stock  to  plaintiff,  this  last  provision 
did  not  prevent  defendant  from  sell- 
ing portions  of  his  stock  less  than 
nine  hundred  and  ninety-eight  shares, 
without  transferring  the  two  shares 
to  plaintiff.  Burden  v.  Burden,  159 
N.  T.  287,  293,  64  NE  17  [aft  8  App. 
Dlv.   160.   40   NTS   499]. 

[el  Agrraamssts  M  to  rlglxt  to  or 
ai>tn1mtu>n  of  stock. — (1)  An  agree- 
ment between  persons  contemplating 
the  formation  of  a  corporation  that 
no  more  than  a  limited  number  of 
shares  of  stock  shall  be  issued  to 
any  one  stockholder  is  binding  upon 
the  parties  to  the  agreement,  al- 
though not  on  the  corporation. 
Hladovec  T.  Paul,  222  111.  254,  78  NE 
619  [aft  124  111.  A.  689]:  CJross  v. 
Farmers'  El.  Co^  SI  N.  li.  116.  163 
'NW  279.  (2)  Where  a  contract  be- 
tween an  inventor  and  capitalists, 
who  had  each  contributed  two  hun- 
dred and  fifty  dollars  for  the  perfec. 
tion  of  a  machine,  provided  that  the 
capitalists  were  to  contribute  a  cer- 
tain amount  of  money,  and  that  the 
inventor  in  lieu  of  money  was  to 
give  his  process  and  time  to  the  en- 
terprise, and  that  when  it  was  under 
way  a  corporation  should  be  formed 
to  manufacture  a  desired  product, 
and  further  provided  that  the  inter- 
est of  the  inventor  in  the  capital 
stock  of  the  corporation  should  be 
three  fifths,  and  the  interest  of  the 
capitalists  two  fifths,  and  that  the 
capital  stock  should  be  distributed 
accordingly,  the  capitalists  were  en- 
titled to  two  fifths  of  the  capital 
stock  of  the  corporation  after  it  was 
formed,  and  not  merely  to  a  repay- 
ment in  stock  at  par  value  of  the 
money,  actually  advanced  by  them. 
Hunter  Smokeless  Powder  Co.  v. 
Hunter,  100  App.  Dlv.  191,  91  NTS 
620.  (3)  Where  a  contract  of  sale 
of  an  undivided  one  tenth  Interest  in 
a  business  and  the  property  used 
therein  stipulated  that  a  corporation 
should  ne  formed  to  take  over  the 
business  and  property,  and  that  the 
buyer  should  receive  one  tenth  of 
tlte  stock  of  the  corporation,  and  the 
seller  alone  organized  tne  corpora- 
tion, and  the  articles  of  incorpora- 
tion provided  that  a  specified  number 
of  shares  should  be  retained  for  the 
benefit  of  the  corporation,  and  the 
buyer  accepted  one  tenth  of  the  bal- 
ance of  the  stock,  on  accepting  the 
stock  he  became  a  stockholder  and 
consented  to  the  articles  of  incorpo- 
ration, so  as  to  be  bound  thereby, 
and  he  could  not  afterward  compel 
the  Issuance  to  himself  of  any  part 
of  the  shares  set  apart  for  the  ben- 
efit of  the  corporation.  Burdette  v. 
Universal  Cleanser,  etc.,  Cto.,  44  TTtah 
276,  140  P  119.  (4)  In  West  v.  Huls- 
kamp,  63  Fed.  749.  11  CCA  401,  com- 
plainants and  defendant  entered 
Into  an  agreement  by  which  defend- 
ant was  to  purchase  a  newspaper,  he 
furnishing    s^ven    tenths    and   com- 


plainants furnishing  three  tenths  of 
the  purchase  price,  and  by  which  a 
corporation  was  to  be  organized  to 
publish  the  paper,  stock  in  which 
was  to  be  issued  to  the  parties  In 
proportion  to  their  contribution  to 
the  purchase  price.  Complainants 
advanced  their  proportion  in  cash 
and  defendant  purchased  the  prop- 
erty and  transferred  the  same  to  the 
corporation  upon  Its  organization, 
becoming  its  president  and  general 
manager,  and  the  stock  was  Issued 
to  the  parties  in  the  agreed  propor- 
tions. Upon  a  bill  alleging  that  de- 
fendant had  falsely  represented  to 
complainants  that  he  was  financially 
able  to  carry  out  bis  part  of  the 
asreement,  whereas  he  was  Insol- 
vent; that  the  only  cash  used  In  the 
purchase  was  that  furnished  by  com- 
plainants; that  defendant  had  ob- 
tained credit  for  the  balance  of  the 
purchase  money  upon  his  notes, 
which  he  afterward  paid  with  funds 
of  the  corporation  misappropriated 
by  him  as  president;  that  he  had 
caused  stock  to  be  illegally  issued, 
and  had  appropriated  stock  3vithout 
paying  for  the  same;  and  praying  for 
cancellation  of  the  stock  illegally 
issued,  and  for  a  declaration  that 
complainants  were  the  only  pur- 
chasers of  the  newspaper  property, 
and  the  only  owners  of  the  stock  of 
the  corporatioiv  it  was  held  that  de- 
fendant s  misrepresentation  of  the 
value  of  his  property  could  not  affect 
the  validity  or  ownership  of  the 
stock;  that  it  was  no  objection  to 
defendant's  title  to  the  stock  Issued 
for  the  newspaper  property  that  he 
had  obtained  the  property  on  credit, 
and  had  not  paid  for  it;  and  that 
complainants  did  not  become  the  sole 
owners  of  the  stock,  or  their  shares 
become  the  only  valid  shares,  be- 
cause they  alone  paid  what  was  paid 
for  _  the  property;  but  that  there 
should  be  a  reference  to  a  master  to 
ascertain  the  exact  rights  of  the 
parties,  arising  from  defendant's 
issue  of  illegal  stock  or  otherwise; 
and  that  ui>on  proper  findings  there 
might  be  a  decree  cancelling  shares 
standing  In  defendant's  name,  but  not 
on  the  ground  merely  of  his  misap- 
propriation of  money  credits  of  the 
company.  (5)  Where  three  owners  of 
mining  property,  each  owning  an 
undivided  one  third  Interest,  organize 
a  corporation,  and  convey  to  it  the 
said  property  in  payment  for  all  Its 
stock,  which,  by  the  certificate  of  in- 
corporation signed  by  the  three.  Is 
to  be  "divided  half  and  half  between 
the  parties,"  each  incorporator  is  en. 
titled  to  one  third  of  the  capital 
stock.  Bates  v.  Wilson,  14  Colo.  140, 
148,  24  P  99.  (6)  Where  plaintiff, 
defendant,  and  others  organized  a 
corporation  to  publish  an  encyclope- 
dia, and  it  was  agreed  that  flfty-one 
per  cent  of  the  stock  should  be  is- 
sued to  such  others  and  the  remain- 
der to  the  business  end  of  the  man- 
agement, represented  by  plaintiff 
and  defendant;  defendant  agreeing 
to  share  half  of  this  stock  with 
plaintiff;  and  the  corporation  was 
organized,  and  defendant,  who  was 
elected  president  thereof,  trans- 
ferred the  results  of  the  labor  of 
himself,  plaintiff,  and  the  others  to 
the  corporation  in  consideration  of 
the  Issuance  to  him  of  the  entire 
capital  stock,  which  he  transferred 
in  part  to  the  other  promoters  under 
their  prior  agreements,  but  did  not 
share  his  part  of  the  stock  with 
plaintiff,  the  fact  that  certificates 
were  not  issued  for  two  hundred  and 
twenty  shares  of  the  entire  capital 
stock  issued  to  defendant  did  not 
affect  his  liability  to  plaintiff  under 
their  agreement,  since  defendant  was 
nevertheless  the  owner  of  the  stock 
as  against  the  company.  Dickerson 
V.  Appleton,  123  App.  Dlv.  903,  108 
NTS  293  [aff  196  N  T.  607  mem,  88 
NE  1117  mem].  (7)  Where  the 
president  of  a  corporation  trans- 
ferred to  the  corporation  as  assets 
the  result  of  the  labors  of  the  pro- 
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moters  In  consideration  of  the  Issu- 
ance to  him  of  the  entire  capital 
stock,  in  an  action  on  an  agreement 
by  such  president  to  divide  his  share 
of  the  Btoclc  with  a  promoter,  the 
corporation  and  such  president  were 
estopped  to  deny  that  it  issued  tlie 
stock  for  value.  Dickerson  v.  Apple- 
ton,  supra,  (g)  Agreement  between 
promoters  by  which  one  was  to  carry 
a  certain  amount  of  stock  for  an- 
other free  from  all  assessment  or 
«ncumbrance  until  otherstock  should 
be  paid  In,  held  not  to  mean  free 
from  any  charge  or  payment  see 
Cunningham  v.  Independence  Cons, 
Mm.  Co.,  68  Wash.  371,  108  P  9B6. 
(»)  Where  one  corporation  promoter 
■was  promised  eight  thousand  two 
hundred  shares  of  stock,  should  the 
corporation  be  organised,  he  could 
not  complain  that  the  stock  was  not 
issued  to  him,  when  the  corporation 
was  not  organized.  In  the  absence  of 

Sroof  that  failure  to  organize  It  was 
ue  to  the  acts  of  defendants.    Gray 
V.  Bullen,   (Utah)  187  P  683. 

'[f]  Znmtt  for  Mq^enses  of  coTpo- 
mUon  and  right  to  vtook  therefoz, — 
Construction  of  a  contract  of  pro- 
moters of  a  corporation  to  purchase 
and  take  over  coal  lands,  by  which 
It  was  provided  that  each  «hould 
furnish  a  certain  proportion  of  the 
capital  necessary  In  the  transaction 
of  the  business  of  the  corporation, 
for  which  he  was  to  receive  com- 
mon stock,  and  by  which  it  was  fur- 
ther agreed  that  any  expenses  of 
said  company  which  should  be  paid 
In  Its  common  stock,  should  fall 
equally  upon  or  be  paid  equally 
'by  each  party  to  the  agreement, 
and  that  all  expenses  incident  to 
the  successful  carrying  out  of  the 
purposes  of  said  corporation  should 
be  borne  by  the  corporation, — with 
the  conclusion  that  defendant,  a  pro- 
moter who  agreed  to  furnish  three 
fourths  of  the  capital,  was  obligated 
to  pay  his  proportion  of  the  amount 
needed  to  defray  all  expenses  inci- 
dent to  the  successful  carrying  out 
of  the  purposes  of  the  corporation, 
'  Including  his  salary  as  president  of 
the  corporation,  for  which  he  was 
entitled  to  stock;  and  with  the  fur- 
ther conclusion  that  a  resolution  of 
the  board  of  directors  that  a  bill 
furnished  by  defendant  for  ofHce  rent 
and  stenographer  hire  should  be  ap- 
proved and  stock  issued  to  him  in 
satisfaction  of  the  bill  was  satisfac- 
tory evidence  that  such  expenses 
were  proper  expenses  incident  to  the 
'successful  carrying  out  of  the  pur- 
poses of  the  corporation,  and  were 
within  his  obligation  as  to  input  of 
money  to  defray  the  same;  and  with 
the  further  conclusion  that  an  Input 
made  by  defendant  to  satisfy  out- 
standing obligations  should  be  com- 
puted in  the  calculation  of  the  pro- 
portion of  common  stock  to  which  he 
was  entitled,  although  funds  were 
received  by  the  corporation  because 
of  an  option  subsequent  to  the  input 
and    before     the    obligation    became 

?iayable,  as  he  could  not  have  known 
hat   the  option  would   be  exercised. 
Cary  v.  Holt,    (Va.)   91  SB  188. 

[gj  OonalderaUon  for  agrscBMnt 
to  dlvU*  stook  (1)  Is  necessary. 
Griffin  v.  Knoblock,  20  Colo.  A.  16$, 
77  P  370;  Heartt  v.  Sherman.  229  111. 
681,  82  NB  417.  (2)  An  agreement 
by  defendant  to  give  plaintiff  half 
the  shares  allotted  to  him  in  a  pro- 

gosed  corporation  was  valid,  and 
ased  on  a  valuable  consideration, 
where  plaintiff  interested  defendant 
in  the  publication  of  the  book  to  be 
published  by  the  corporation  and  In- 
trodu<^d  him  to  the  compiler  there- 
of, and  engaged  offices  and  collected 
various  data  for  the  enterprise. 
Dickerson  v.  Appleton,  128  App.  Dlv. 
903,  108  NTS  293  [aS  195  N.  T.  607 
mem,  88  NE  1117  meml. 

[hi  Arrramest  entltUiir  plaintlS 
to  nook  not  establlsliad^— Griffin  v. 
Knoblock,  20  Colo.  A.  153,  77  P  370 
(In  this  case  plaintiff  and  a  third 
person     agreed     to     locate     mining 


clalma  This  was  done,  and  the 
third  person  sold  the  Claims  to  a  cor- 
poration, and  received  from  it  a  cer- 
tificate of  stock  In  payment.  The 
third  person  had  informed  plaintiff 
that  he  could  have  a  half  interest  In 
the  claims,  but  plaintiff  made  no 
promises  in  return,  and  there  was  no 
evidence  of  the  terms  on  which  he 
was  to  share  In  the  enterprises,  al- 
though he  contributed  to  the  enter- 
g rises  money  and  services.  It  was 
eld  that  this  was  insufficient  to 
show  that  plaintiff  was  the  owner 
of  half  of  the  stock  and  entitled  to 
a  decree  directing  the^corporatlon  to 
issue  to  him  a  certificate  therefor) ; 
Heartt  v.  Sherman,  229  111.  681,  82 
NB  417:  Cunningham T.  Independence 
Cons.  Mln.  Co.,  68  Wash.  371,  108  P 
956  (alleged  agreement  between  pro- 
moters entitling  plaintiff  to  ^tock  in 
a  mining  company,  as  to  which  the 
evidence  was  conflicting  and  showed 
bad  faith  and  laches  on  plaintlfTs 
part,  held  not  established  in  a  suit 
In  equity  to  establish  such  right). 

[11  Pnymsnt  oonaWoiial  on  for- 
matum  of  oorporatlon. — Where  by  an 
agreement  between  promoters  one  of 
them  is  to  pay  the  other  a  sum  of 
money  on  the  organization  of  a  cor- 
poration to  be  formed  by  them,  such 
payment  is  conditional  upon  the  for- 
mation and  organization  of  a  legal 
corporation,  and  an  action  cannot  be 
maintained  to  recover  the  money 
where  there  has  been  no  such  filing 
of  a  certificate  of  incorporation  as  is 
required  by  the  statute  In  order  to 
create  a  legal  corporatlra.  Chllds  v. 
Smith,  66  Barb.  (N.  Y.)  46  [rev  on 
other  grounds  46  N.  T.  34].  See  also 
supra  J  318. 

[Jl  B*oov«iT  of  money  paid, — 
In  Reyburn  v.  Bennett,  176  Mo.  A. 
461,  158  SW  474,  defendants,  consti- 
tuting a  partnership'  with  three 
thousand  dollars  invested  therein, 
desiring  to  form  a  corpoj'atlon  with 
six  thousand  dollars  additional  capi- 
tal, conceived  the  idea  of  organizing 
a  corporation  with  eighteen,  thousand 
dollars  capital  6tock  with  par  value 
of  one  hundred  dollars  a  share,  issu- 
ing ninety  shares  of  preferred  stock 
to  represent  nine  thousand  dollars 
actual  assets,  and  the  balance  of 
common  stock  to  be  given  to  the 
stockholders  gratis.  For  this  pur- 
pose defendants  induced  plaintiff  to 
subscribe  two  thousand  dollars  un- 
der a  contract  reciting  such  inten- 
tion of  the  parties,  agreeing  to  or- 
ganize such  coVporatlon,  of  which 
?lalntiff  was  to  be  secretary  and 
reasurer  at  a  specified  salary,  and 
providing  that  plaintiff  should  have 
the  option  of  withdrawing  the  full 
amount  of  his  investment  of  two 
thousand  dollars  if  the  full  amount 
of  six  thousand  dollars  additional 
capital  was  not  subscribed  within 
sixty  days  from  the  date  of  the  con- 
tract. No  corporation  was  ever  in 
fact  formed,  nor  was  the  six  thou- 
sand dollars  subscribed,  and  after 
the  expiration  of  the  time  limited 
plaintiff  elected  to  withdraw  and  de- 
manded a  repayment  of  his  capital. 
It  was  held  that  while  plaintiff  and 
defendants,  as  to  third  parties,  be- 
came partners,  they  were  not  such 
inter  se  so  as  to  preclude  plaintiff 
from  recovering  his  capital  except 
out  of  the  assets  of  the  business,  out 
that  he  was  entitled  to  recover  the 
same  from  defendants  in  an  action 
at  law  under  the  strict  terms  of  the 
contract. 

[k]  UabUity  to  oflloara  for  money 
iMxrowsd  and  ezpendedy— 'Where  the 
articles  of  association  of  a  proposed 
corporation  expressly  authorized  the 
managing  officers  thereof  to  borrow, 
on  their  personal  credit,  money  to 
equip  the  corporation  for  the  trans- 
action of  its  business,  and  obligated 
the  members  of  the  association 
Jointly  and  severally  to  repay  the 
money  so  advanced,  if  not  paid  by 
the  corporation,  and  the  officers  bor- 
rowed the  money  and  used  it  In  the 
business  of  the  association,  and  the 


association  was  not  legally  incorpo- 
rated, but  conducted  business  as  a 
corporation  and  became  insolvent, 
and  the  officers  obtaining  the  loan 
were  compelled  to  pay  the  same,  it 
was  >held  that  the  relation  between 
the  officers  thus  incurring  the  in- 
debtedness on  their  personal  credit 
and  the  members  of  the  association 
was  that  of  principal  and  surety, 
and  that  the  members  were  liable  to 
such  officers  in  an  action  at  law 
either  in  contribution  or  upon  the 
obligation  to  reimburse  created  by 
the  articles  of  the  association. 
Smith  V.  Armstrong,  126  Minn.  69, 
146  NW  617;  Robinson  v.  Nashville 
Center  C!o-op.  Oeamery  Assoc.,  116 
Minn.  48,  131  NW  869. 

[I]  Aoeonattnf  and  dlstxflmtloB 
of  promotion  fsM;  t^ttr  jnriadlo- 
tion, — Where  stock  and  bonds  of  a 
corporation  were  received  as  the  fees 
for  the  promotion  of  a  corporation 
by  one  of  the  parties  to  a  contract, 
which  made  another  equally  Inter- 
ested In  the  venture  and  joint  owner 
of  the  property  after  deducting  the 
respective  personal  expenses  of  the 
parties,  equity  had  Jurisdiction  to 
direct  an  accounting  to  adjust  the 
rights  of  the  parties  under  the  con- 
tract on  the  refusal  of  the  party 
receiving  the  property  to  distribute 
it  accordlilg  to  the  contract  provi- 
sions. Bolce  V.  Jones,  106  App.  Dlv. 
647,  94  NTS  896. 

[m]  Znoonalsteat  oladms, — Where 
an  undisclosed  promoter  of  a  corpo- 
ration organized  for  pooling  certain 
mills  was  made  a  trustee  of  the  cor- 
poration by  the  selection  of  the  own- 
ers ^f  the  mills  pooled,  and  not  as  a 
part  of  the  contract  for  promoting 
the  corporation,  his  presentation  of 
a  claim  against  the  corporation  for 
services  and  disbursements  as  trus- 
tee was  not  necessarlfy  inconsistent 
with  his  claim  for  participation  In 
the  promotion  fees.  Bolce  v.  Jones, 
106  App.  Dlv.  647,  94  NTS   896. 

[n]  lUarerardlaar  cMnporate  entl- 
tlsB. — Where  plaintiff  and  defendant, 
who  were  long  associated  in  busi- 
ness, organized  a  number  of  corpora- 
tions by  which  various  operations 
were  conducted,  and  one  of  such  cor- 

g orations  had  a  capital  stock  of  one 
undred  thousand  dollars,  only  two 
thousand  of  which  had  been  issued 
and  paid  for,  and  because  of  the 
company's  financial  embarrassment 
plaintiff  was  urged,  but  refused,  to 
take  and  pay  for  one  half  of  the  un- 
issued stock,  and  defendant  there- 
upon took  the  whole  of  such  unissued 
stock,  paying  therefor  with  the  stock 
of  another  of  the  corporations,  and 
plaintiff  sought  to  have  this  stock 
canceled  and  dividends  thereon  re- 
paid to  the  company,  it  was  held  that 
the  contention  that  all  of  the  cor- 
porate entitles  should  be  disregarded 
and  the  entire  venture  treated  as  a 
Joint  enterprise,  and  the  rights  of 
the  parties  determined  as  partici- 
pants in  such  Joint  venture,  and  not 
as  stockholders  in  a  corporation,  was 
without  merit.  Conklln  v.  United 
Constr.,  etc.,  Co.,  166  App.  DlT.  S84, 
161  NTS  624. 

[o]  Snldolenox  of  eomplalnt  In  an 
action  to  enforce  a  promoters'  agree- 
ment for  formation  of  a  corporation 
and  division  of  stock  see  Bannen  ▼. 
Kindling,  142  Wis.  613,  128  NW  B. 

[p]  Prerantlon  of  performanoe^— 
In  an  action  on  a  promoters'  agree- 
ment the  complaint  need  not  show 
performance  by  plaintiff  of  a  condi- 
tion of  the  agreement,  where  the 
performance  thereof  is  shown  to 
have  been  prevented  by  defendant. 
Bannen  v.  Kindling,  142  Wla.  61S. 
126  NW  6. 

[q]  Xraohas  may  bar  the  right  to 
claim  an  interest  In  a  corporation 
under  an  agreement  made  prior  to 
Its  organization,  particularly  In  the 
case  of  corporations  to  purchase  and 
develop  mining  property.  Cunning* 
ham  V.  Independence  Cona.  Mln.  Co.. 
68  Wash.  371,  108  P  966. 

OoUatwal   agreementa    trtth    amk- 
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viU  not  be  enforced  at  alL^    Even  where  persons, 
who  have  entered  into  a  promoter's  a^eement  are' 
in  the  position  of  partners,  one  of  them  cannot  bind 
the  other  by  a  new  agreement  after  all  the  pcu:tner- 
ship  affairs  have  been  adjusted.*^ 

[i  329]  2.  Oontrlbntion  and  BecoTery  for  Ez- 
penditans  and  Sarvioes.  If  one  promoter  pays  a 
debt  for  which  the  other  promoters  are  liable,  he 
may  of  course  have  contribution  from  thp  others  in 
a  proper  proceeding  at  law  or  in  equity  according  to 
the  eircnmstanees.  In  such  a  case  it  seems  that 
each  pays  an  aliquot  portion  of  the  original  indebt- 
edness and  no  more,  not  being  liable  to  contribute 
to  make  np  deficiencies  caused  by  the  death  or  in- 
solvency of  any  of  the  others.**  He  may  sue  at  law 
if  a  partnership  relation  does  not  exist  between 
them,  but  not  otherwise.**  Under  the  general  rule 
in  relation  to  partnership,  however,""  if  promoters 
have  assumed  among  themselves  the  character  of 
partners  or  quasi  partners,  one  of  them  cannot  sue 
one  or  more  of  the  others  at  law  for  services  ren- 
dered or  work  done,  or  for  money  paid  by  him  on 
account  of  the  promotion,  unless  defendant  or  de- 
fendants have  expressly  agreed  to  pay  him.*^  Thus 
if  a  person  who  is  an  inventor  of  a  scheme  gets 
gentlemen  to  act  as  a  committee,  with  the  inten- 
tion of  forming  a  joint-stock  company  to  carry  it 
into  effect,  and  he  himself  acts  as  secretary  to  the 
committee,  he  cannot  maintain  an  action  against 
one  of  the  committee  for  his  services  as  such  secre- 
tary, for  his  trouble,  or  for  journeys  which  he  under- 
takes in  furtherance  of  the  execution  of  the  scheme, 
nnless  upon  express  evidence  that  the  member  of  the 
committee  whom  he  sues  employed  him.'*  But  cir- 
cumstances may  of  course  arise  in  which  one  pro- 
moter will  be  entitled  to  maintain  an  action  at  law 


against  another  promoter  to  recover  advances  made 
at  the  special  instance  and  request  of  such  other,  as 
where  one  committeeman  incurs  and  pays  costs,  at 
the  request  of  another  committeeman,  in  bringing 
actions  against  still  other  committeemen  to  recover 
the  amount  of  his  claim,  in  which  case  he  might  at 
common  law  recover  the  amount  of  such  costs  from 
the  committeeman  at  whose  instance  he  sued,  under 
the  common  count  for  money  paid,"  and  in  other 
like  cases,"*  or  to  recover  for  services  rendered 
under  an  agreement  by  the  other  promoters  to  pay 
therefor* 

[$  330]  3.  Fraud  and  Breadi  of  Tmst  Inter  Se. 
Promoters,  like  other  joint  adventurers,'^  and  like 
partners  generally ,°'  occupy  a  relation  of  trust  and 
confidence,  so  that  they  must  act  toward  each  other 
with  the  utmost  good  faith,  and  if  one  or  more 
are  guilty  of  any  fraud  or  breach  of  trust  against 
the  others,  by  taking  a  secret  profit,  misappropriat- 
ing funds,  or  otherwise,  they  will  be  compelled  to 
account  in  equity  as  in  other  like  cases.'*  In  a 
proper  case  a  promoter  who  has  been  induced  by 
the  fraud  of  the  others  to  pay  money  towtuxl  the 
enterprise  may  sue  for  rescission  in  equity  or  may 
rescind  and  recover  what  he  has  paid  in  an  action 
at  law;  or,  instead  of  rescinding,  he  may  sue  at 
law  to  recover  his  proportion '  of  the  money  not 
used  in  accordance  with  the  agreement,  or  to  recover 
damages  for  the  fraud."* 

[$>3311  4.  09ntribatioii  in  Oaso  of  Breach  of 
Trust.  Since  «quity  does  not  recognize  any  right 
of  contribution  between  joint  trustees  who  are  to- 
gether guDty  of  intentional  wrongdoing  in  respect 
of  the  trust,  a  court  of  equity  wUl  not  aid  a  pro- 
moter who  has  been  held  liable  to  the  corporation 
for  the  entire  secret  profits  reo<eived  by  him  and 


■oflxn  for  or  pnrcbsaars  of  Btook 
see  Infra  {  860. 

^Oostraet*  mi  to  dglit  to  or  diatri- 
taUoa  of  vtook  see  also  Infra  (  64T. 

46.  111. — To*ey  v.  Robinson.  99 
ni  222. 

Minn. — De  Iji  Motte  v.  Northwest- 
em  Clearance  Co.,  126  Minn.  197,  201, 
148  NW  47    [olt  Cyc]. 

Nebr. — Clarke  v.  Omaha,  etc.,  R. 
Co..  4  Nebr.  468. 

N.  T. — ^Koster  v.  -Pain,  41  App. 
Dlv.  443.    58   NTS  8«6. 

Wash. — ^Hampton  v.  Buchanan,  61 
Wash.  165.  98  P  374. 

See  Contracts  S  349. 

[a]  Acreanuat  sot  illegal. — An 
agreement  between  persons  contem- 
plating the  formation  of  a  corpora- 
tion Uiat  no  more  than  a  limited 
number  of  shares  of  stock  shall  be 
issued  to  any  one  stockholder  is  not 
Illegal  as  contrary  to  public  policy. 
Hladovec  v.  Paul,  222  111.  264,  78  NB 
(19  [aff  124   111.  A.  6891. 

46.  Gray  v.  Bonnell,  19  Cal.  A. 
Hi.  125  P  356. 

47.  Batard  v.  Hawes.  2  E.  &  B. 
i«7.  75  BCL  287,  118  Reprint  776; 
Edger  v.  Knapp,  6  H.  &  G.  7SS,  44 
ECL  393.  134  Reprint  763. 

[a]  XDoatratloa^Thus  where  A, 

B.  and  C  hired  premises  of  T>,  for 
the  purposes  of  a  company,  of  which 
A,  B,  and  C  were  the  contract  com- 
mitteemen, and  the  company  having 
suffered  the  rent  to  get  in  arrear,  D 
sned  and  recovei-ed  it  of  A,  it  was 
beld  that  A  could  maintain  separate 
actions  art  law  against  B  and  C  for 
contribution.     Boulter    v.    Fbplow,    9 

C.  B.  493,  67  ECL  493,  137  Reprint 
9M. 

[b]  za  aqiilty  a  promoter  seeking 
contribution  from  his  fellow  promot- 
ers must  consent  that  all  the  ex- 
penses shall  be  thrown  Into  one  com- 
mon fund,  and  offer  to  pay  what,  if 
anything,  may  be  found  due  from 
him  in  an  accounting  In  which  there 
may  be  an   equitable  adjustment  of 


all  the  rights  and  liabilities  of  the 

gartles.  Denton  v.  Macnell,  Ij.  R.  2 
!q.  352. 

48.  Batard  v.  Hawes,  2  R  &  B. 
287.  75  ECL  287,  118  Reprint  776. 

48.  Boulter  v.  Peplow.  9  C.  B.  498, 
67  ECL  493,  137  Reprint  984;  Batard 
V.  Hawes,  2  E.  &  B.  287.  76  ECL  287, 
118  Reprint  775:  Edger  v.  Knapp,  6 
M.  A  a.  763,  44  ±Cl,  398,  184  Reprint 
768. 

SO.  See  Joint  Adventures  [28  Cyc 
4621;    Partnership    (30    Cyc    461    el 

n.     Holmes  v.  Hlgglns,  1  B.  &  C. 

74,  8  ECL  33,  107  Reprint  28:  God- 
dard  v.  Hodges,  1  Cromp.  &  M.  S3, 
149  Reprint  303;  Wilson  v.  Curson, 
16  M.  &  W.  682,  163  Reprint  660;  Van 
Hummell  v.  International  Guarantee 
Co.,  23  Man.  108,  10  DontLR  806,  23 
WestLR  248,  AnnCasl913E  1163  and 
note. 

[a]  ZdablUty  oontrsotad  prior  to 
booonilBg  partner. — But  one  who  had 
entered  into  a  contract  to  perform 
work  and  to-  furnish  materials  with  a 
committee  associated  together  for 
the  purpose  of  obtaining  an  act  of 
parliament  for  making  a  turnpike 
road  was  not  precluded  from  main- 
taining such  an  action  by  the  fact 
that,  subsequently  to  such  contract, 
he  became  a  stockholder  in  the  com- 

?any,  although  it  would  prevent  him 
rom  recovering  for  the  value  of  any 
services  rendered  subsequently  to 
the  time  when  he  became  a  snare- 
holder.  Lucas  v.  Beach,  1  M.  &  G. 
417,  39  ECL  831,  133  Reprint  896. 

83.  Parkin  v.  Fry,  2  C.  &  P.  811, 
12  ECL  690. 

S3.  Bailey  v.  Macaulay,  18  Q.  B. 
816,  66  ECL  815,  116  Reprint  1476. 

64.  SmHh  v.  Armstrong,  126  Minn. 
69,    145    NW   617. 

66.  Sproat  v.  Porter,  9  Mass.  300. 
se.     See  Joint  Adventures  [23  Cyc 

4551. 

67.  See  Partnership  [30  Cyc  488 
et  seq]. 


68.  U.  S. — Eklenborn  v.  Sim.  206 
Fed.  275,  124  CCA  339  [rev  on  other 
grounds  242  U.  8.  131,  37  SCt  861; 
Walker  v.  Pike  County  Land  Co.,  139 
Fed.  609,  71  CXJA  693. 

Conn. — ^Tale  Gaa  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  121,  29  A  303,  42 
AmSR  159,  25  LRA  90. 

Mass. — Emery  t.  Parrott,  107 
Mass.    96. 

N.  T. — ^Heckscher  t.  Edenborn,  208 
N.  T.  210,  96  NB  441  [rev  137  App. 
Dlv.  899  mem,  122  NTS  1131  tnem]; 
Getty  V.  Devlin,  64  N.  T.  403,  70  N. 
Y.  ■504;  Koster  v.  Pain.  41  App.  Dlv. 
448.  68  NTS  865. 

Pa. — Denemore  Oil  Co.  v.  Dens- 
more,  64  Pa.  43;  Short  v.  Stevenson, 
63   Pa.  9fi. 

Wis. — Franey  v.  Werner,  96  Wis. 
222,   71  NW  81. 

See  also  supra  I  327;  Joint  Ad- 
ventures  [23  Cyc  466], 

Acoonji'Uaf  toi  Corporation  when 
formed  see  infra  4  336  et  seq;  Sub- 
scribers  see   supra   J    327. 

68.  Barbour  v.  Hurlburt,  137 
Mich.  534,  100  NW  781  (in  this  oaae 
defendant,  representing  that  a  mine 
could  be  bought  for  sixty  thousand 
dollars,  received  one  thousand  dol- 
lars fro^i  plaintltr  on  the  under- 
standing that  defendant  was  to  raise 
sixty-five  thousand  dollars  from  dif- 
ferent persons,  sixty  thousand  to  be 
paid  for  the  mine,  and  thlq  and  the 
remaining  five  thousand  dollars  to 
be  conveyed  to  a  corporation  to  be 
formed  to  work  the  mine;  plaintiff 
to  have  a  one-slxty-flfth  Interest  in 
the  syndicate.  Defendant  in  fact 
purchased  the  mine  for  ten  thousand 
dollars  and  kept  fifty  thousand  him- 
self. It  was  held  that  plaintiff,  who 
had  received  his  Interest  in  the  mine 
by  reason  of  his  interest  in  the  cor- 
poration to  whIcA  the  deed  was 
made,  not  having  rescinded  before 
oommencemeot  of  action,  could  not 
recover  the  entire  amount  paid  by 
htm;  but  In  assumpsit  on  the  com- 
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Another  promoter  to  recover  contribution  from  the 
latter,  where  both  liave  been  jointly  and  intention- 
ally guilty  of  the  fraud  and  breach  -ef  trust.*" ' 

[$  332]  O.  Bights,  Duties,  and  Liabilities  as  be- 
tween Promoters  and  Corporation — 1.  Liability  for 
Services  and  Ezpenses  of  Promoters — a.  In  OeneraL 
According  to  the  weight  of  authority  a  corporation 


is  not  under  any  liability  to  pay  for  services  ren- 
'  dered  or  expenses  paid  or  incurred  by  the  promoters 
in  bringing  it  into  existence,*^  unless  the  charter  or 
statute  law  otherwise  provides,'^  er  unless  the  cor- 
poration, after  it  is  formed  and  on  a  sufficient  con- 
sideration, promises  or  consents  to  pay  therefor." 
There  is  some  authority  for  the  proposition  thAt  the 


mon  counts  he  could,  on  the  theory 
of  an  afflrmajice  of  the  purchase  at 
the  price  actually  paid,  recover  his 
proportion  of  the  money  not  used 
In  accordance  with  the  contract,  or 
on  the  special  counts  he  could  re- 
cover damaees  for  the  fraud); 
Heckscher  v.  Edenbom,  203  N.  Y. 
210,  96  NE  441  [rev  137  App.  Dlv. 
899  raem,  122  NTS  1131  mem];  Short 
V.  Stevenson,  83  Pa.  95;  Hall  v.  Gray- 
son County  Nat.  Bank,  36  Tex.  ClV. 
A.  317,  81  SW  7627 

ral  Tliare  can  be  no  rasolaalos, 
however,  where  the  status  quo  can- 
not be  restored.  Edenbom  v.  Sim, 
206  Fed,  276,  124  CCA  339  [rev  on 
other  grounds  242  U.  S.  131,  37  SCt 
36];  Franey  v.  Warner,  96  Wis.  222. 
71   NW   81.     See  a,\ao  supra   9   327. 

60.  Blgelow  V.  Old  Dominion 
Copper  MIn.,  etc.,  Co.  74  N.  J.  Eq. 
«f,  71  A  1B3  (where  the  parties 
were  also  fullty  of  illegal  action  In 
violation  oi!  a  statute). 

61.  U.  S. — Lilndsey  v.  Pasco 
Power,  etc.,  Co.,  203  Fed.  25t,  121 
CCA  449;  Helraan  v.  Thomas,  171 
Fed.  219  trev  on  other  pounds  178 
Fed.  676,  108  CX:A  175];  Dickinson  v. 
Matheson  Motor  Oar  Co.,  161  Fed. 
874  [aff  171  Fed.  646,  97  CCA  291; 
Ritchie  V.  McMullcn,  79  Fed.  -522,  25 
CCA  BO  "raff  64   Fed.  263]. 

Ark. — Perry  v.  Little  Rock,  etc.,  R. 
Co^  44  Ark.  383. 

Conn. — United  German  Silver  Co. 
V.  Bronson,  92  Conn.  266,  102  A  647; 
New  York,  etc.,  R.  Co.  v.  Ketchum, 
27   Conn.   170. 

Ga. — Powell  v.  Georgia,  etc.,  R. 
Co.,  121  Ga.   803,   49  SE  769. 

111. — Rockford,  etc.,  R.  Co.  v.  Sage, 
65  111.   »28,  16  AmR  687. 

Ind. — Cushion     Heel     Shoe    Co.     v. , 
Hartt,  181  Ind.  167,  171,  103  NB  1063, 
60  L.RANS  979    [cit  Cyc]. 

Iowa. — Hinkley  v.  Sac  Oil,  etc.,  Co., 
132  Iowa  896,  107  NW  &29,  119  Am 
SR  664. 

Ky. — Newport,  etc.,  R.  Co.  v.  Hay, 
7  Kyi.  666. 

La. — Marchand  v.  Loan,  etc.,  As- 
soc, 26  La.  Ann.  389;  Ledoux  v. 
City  Bank,  etc.,  Co.,  8  La.  A.  (Or- 
leans), 20. 

Mi<ih. — Wright  v.  St.  Louis  Sugar 
Co.,  146  Mich.  6«6,  109  NW  1062. 

Minn. — De  La  Motte  v.  Northwest- 
ern' Clearance  Co..  126  Minn.  197, 
201,  148  NW  47  [olt  Cyc], 

Mo. — Van  Zandt  v.  St.  Louis  Whole- 
sale Grocer  (^..  196  Mo.  A.  640,  190 
SW  lOBO. 

N.  T. — Lamphire  v.  Lang,  157  App. 
Div.  306,  141  NYS  967  [rev  on  other 
grounds  213  N.  Y.  685,  80  NB  82]; 
Herbert  v.  Duryea,  34  App.  Dlv.  478, 
64  NYS  311  [aff  164  N.  Y.  596  mem, 
68  NE  1088  mem]. 

Tex. — Woatherford,  etc.,  R.  Co.  v. 
Granger,  86  Tex.  S60,  24  SW  796, 
40  AmSR  837;  Jones  v.  Smith,  (Civ. 
A.)   87  SW  210. 

Utah. — Tanner  v.  Slnaloa  Land, 
etc.,  Co.,  43  Utah  14,  134  P  686,  Ann 
Casl»16C  100. 

Vt. — Security  Cft.  v.  Bennington 
Monument  Assoc,  70  Vt.  201,  40  A 
43. 

Eng. — ^In  re  National  Motor  Mall- 
Coacfi  <:o.,  Ltd.,  [1908]  2  Ch.  616; 
In  re  English,  etc..  Produce  Co., 
[1906]  2  Ch.  436,  4  BRC  748-  Mel- 
ihado  v.  Porto  Alegre,  etc,  R.  Co.,  L. 
R.   9  C.  P.  603. 

Alta. — Re  Canadian  Diamond  0>., 
6  Alta.  L.  42. 

Man. — Colonial  Assur.  Co.  v. 
Smith,  23  Man.  243,  12  DomLR  11$. 
24  WestLR  106;  Von  Hummell  v. 
International  Guarantee  Co.,  23  Man. 
103,  10  DomLR  306,  23  Westl.R  248, 


AnnCaal913E  1168:  Re  Crown  Mu- 
tual Hall  Ins.  Co.,  8  W.  L.  R.  680,  18 
Man.  L.  R.  61. 

Ont. — Nelles  v.  Hesseltlne,  11  Ont 
WR  1062. 

See  also  supra  S  289. 

aiglit  of  promoters  to  radrn'tanrss- 
mmit  or  dednctloiis  on  'balng  lisld  to 
cooonat  for  seorst  profits  see  Infra 

5  862. 

ea.  U.  S. — Hawkeye  Gold  Dredg- 
ing Co.  V.  Iowa  Falls  State  Bank,  157 
Fed.  253  [rev  on  other  grounds  177 
Fed.  164,  100  CCA  626]  (a  Canadian 
corporation). 

Conn. — United  German  Silver  Co. 
V.  Bronson,  92  Conn.  266,  102  A  647. 

111. — Gent  V.  Manufacturers',  etc, 
Mut  Ins.  Co.,  107  111.  652.  \ 

Ind. — Cushion  Heel  Shoe  (3o.  v. 
Hartt,  181  Ind.  167,  103  NE  106S,  60 
LRANS  979. 

Eng. — In  re  English,  etc.  Produce 
Co.,  [1906]  2  CL  436,  7  BRC  748 
[overr  on  other  grounds  In  re  Na- 
tional Motor  Mail-Coach  Co.,  Ltd., 
[1908]  2  Ch.  «15]. 

Man. — ^Van  Hummell  v.  Inter- 
national Guarantee  Co.,  23  Man.  103, 
10  DoraLR306,  23  WestLR  248,  Ann 
Casl913E  1163. 

"The  statute,  however,  which  au- 
thorises the  Incorporation  may  pro- 
vide that  the  corporation,  when 
formed,  shall  pay  the  necessary  ex- 
penses of  promoting  the  scheme;  in 
such  a  case,  though  the  right  of  ac- 
tion Is  dependent  upon  the  contract, 
the  liability  Is  created  by  the  stat- 
ute," Weatherford,  etc.,  R.  Ck).  v. 
Granger,  88  Tex.  &60,  364,  24  SW 
795,  40  AmSR  837.  And  see  In  re 
Rotherham  Alum,  etc.,  Co.,  26  Ch.  D. 
103. 

63,  Conn. — ^United  German  Silver 
Co.  V.  Bronson,  92  Conn.  266,  102  A 
647. 

111. — McCally  v.  Blue  Ribbon  Gum 
Co..  173  111.  A,  66. 

Ind. — Cushion  Heel  Shoe  (3o.  v. 
Hartt,  181  Ind.  167,  103  NB  1063,  60 
LRANS  979. 

Minn. — De  La  Motte  v.  North- 
western Clearance  Co.,  126  Minn.  197, 
201,  148  NW  47   [cit  Cyc]. 

Mo. — Van  Zandt  v.  St.  Louis  Whole- 
sale Grocer  Co.,  196  Mo.  A.  640,  190 
SW  1050;  Royal  Casua,lty  Co.  v.  Pul- 
ler, 194  Mio.  A.  588,  188  SW  1099; 
Quinn  v.  American  Bankers'  Assur. 
Co.,  183  Mo.  A.  8.  165  SW  823. 

Mont. — Fltzpatrtck  v.  O'Neill,  43 
Mont.  662,  118  P  273,  AnnCasl912C 
296. 

N.  J. — Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
[aff  82  N.  J.  Eq.  364  mem,  91  A  1069 
mem], 

OS. — City   Bldg.  Assoc,   v.   Zahner, 

6  Oh.  Dec.  (Reprint)  IMS,  10  CinoL 
Bui  181. 

Pa. — Hearther  v.  Southern  Power, 
etc,  Co.,  16  Pa.  Dist.  198. 

Tex. — Weatherford,  etc.,  R.  Co.  v. 
Granger,  86  Tex.  350,  24  SW  795,  40 
AmSR  837;  Jones  v.  Smith,  (Civ.  A.) 
87   SW   210. 

Utah. — Tanner  v.  Sinaloa  Land, 
etc,  Co.,  43  Utah  14,  134  P  586,  Ann 
CJasl916C  100. 

Eng. — In  re  English,  etc..  Produce 
C!o.,  Ltd.,  [1906]  2  Ch.  436,  4  BRC 
748;  Preston  v.  Liverpool,  etc,  R. 
Co.,   1  Sim,  N.  S.  686,  40  EngCni  686, 

7  EngL&Eq  124,   61  Reprint  226. 
Alta Re  Canadian  Diamond  Co., 

6  Alta.  L.  42. 

Man. — Van  Hummell  v.  Inter- 
national Guarantee  Co.,  23  Man.  103, 
10  DomLR  306,  23  WestLR  248,  Ann 
Oasl913E    1163. 

Ont. — Stlckney  v.  Bucket,  6  Ont 
WR  761. 


See  also  supra  I  290  et  seq. 

[a]  Sarviees    in    proonrliur    anb- 
sexlptlons   to,    or   sales    of,    stock. — 

(1)  A  corporation  may  pay  or  con- 
tract to  pay  Its  promoters  or  agents 
employed  by  them  for  services  in 
procuring  subscriptions  to,  or  sales 
of,  its  stock. -^  Ross  v.  Sayler,  104  IlL 
A.  19:  Bruner  v.  Brown,  139  Ind. 
600,  38  NE  318;  Cranney  v.  McAIis- 
ter,  %B  Utah  560,  101  P  986.  See 
also  infra  J  829.  (2)  A  corporation 
may  adopt  agreements  made  or  acts 
performed  by  the  corporators  re- 
specting apparently  reasonable  and 
proper  organization  expenses  not  Im- 
pairing the  capital  or  charter  sur- 
plus, such  as  allowing  commissions 
for  securing  stock  subscriptions;  and 
a  contract  apparently  fair,  allowing 
a  promoter  for  services  In  securing 
subscriptions  commission  on  his  own 
subscription  ais  well  as  on  those  of 
others,  when  It  does  not  Impair  the 
capital  or  charter  surplus,  may  be 
adopted  or  ratified.  Royal  (Casualty 
Co.  V.  Puller,  194  Mo.  A.  588,  186  SW 
1099.  See  supra  {  291.  (3)  But  of 
course  a  company  cannot  pay  a  pro- 
moter a  commission  on  shares  sub- 
scribed for  by  him  if  It  thereby  vio- 
lates a  statutory  prohibition.  Re 
Clanadian  Diamond  Co.,  6  Alta.  L.  42; 
Andreae  v.  Zinc  Mines  of  Great 
BrltalA,  Lt.,  [1918]  2  K.  B.  4(4. 

[b]  -Issne  of  atoek  In  pajmant. — 
(1)  Where  all  the  holders  of  corpo- 
rate stock  had  knowledge  that  a  cer- 
tain number  of  shares  were  to  be 
Issued  to  the  promoters  of  the  com- 
pany, who  were  already  stockholders 
and  president  and  secretary,  respect- 
ively, of  the  company,  for  their  serv- 
ices In  its  organisation,  and  they 
agreed  that  the  amount  so  to  be  paid 
W'as  reasonable  and  none  were  mis- 
led or  deceived,  the  coriwration 
could  legally  issue  the  stock.  Fltz- 
patrtck V.  O'Nein,  43  Mont.  552,  118 
P  273,  AnnCasl912C  296.  (2)  That 
a  corporate  by-law  provides  that  no 
officer  shall  receive  compensation 
does  not  prevent  Issuance  of  stock, 
on  consent  of  the  stockholders,  for 
services  In  promoting  and  organiz- 
ing the  compkny.  Fltzpatrtck  v. 
O'Neill,  43  Mont.  552,  118  P  273,  Ann 
Casl912C  296.  (3)  Where  one  of  the 
objects  of  a  company,  as  set  forth 
in  its  memorandum  of  association, 
is  .  to  remunerate  any  person  for 
services  rendered  in  the  formation 
of  the  company  either  In  cash  or 
in  shares,  the  fact  that  the  pros- 
pectus states  that  "no  amount  has 
been  or  will  be  paid  to  any  director 
beyond  the  purchase  price  paid  to 
the  Syndicate  as  above  mentioned'" 
does  not  render  it  a  misfeasance  for 
a  promoter  to  accept  shares  as  re- 
muneration for  services  rendered 
previous  to  the  Incorporation  of  the 
company.  Re  Canadian  Diamond  Co.. 
6   Alta.    L.    42. 

[c]  Sufflclant  oonalderatlon  naeas- 
■WT. — (1)  Holman  v.  Thomas,  171 
Fed.  219  [rev  on  other  grounds  178 
Fed.  675,  102  OCA  175];  De  La  Motte 
V.  Northwestern  Clearance  Co.,  12S 
Minn.  197,  148  NW  47;  Colonial  As- 
sur. Co.  V.  Smith,  23  Man.  243,  12 
DomLR  118,  24  WestLR  106  (where 
the  alleged  consideration  for  issue 
of  stock,  "compensation  for  organiz- 
ing the  company,  costs  of  obtaining 
the  charter,  procuring  the  'amend- 
ments thereto  and  for  eJl  services 
and  expenses  of  and  incidental 
thereto,''  was  found  to  be  unsub- 
stantial and  Illusory).  (2)  Sums 
saved  to  a  corporation  through  nego- 
tiations of  promoters  In  securinK 
reductions   from   the  asked   price   or 


For  later  oases,  davslopmants  and  changas  In  the  law  see  cumulative  Annotations,  asme  title,  page  mad  note  number. 
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corporation  ia  so  liable  where  a  majority  of  the  cor- 
porators authorize  the  rendition  of  the  services;** 
but  it  is  difficult  to  understand  the  principle  on 
wiiich  this  conclusion  rests,  since,  when  the  corpo- 
ration is  in  existence,  it  is  not  bonnd  by  contracts 
or  engagements  made  by  a  majority  of  its  stock- 
holders,^ but  is  only  bound  by  engagements  made 
by  its  governing  body,  its  board  of  directors  or 
trastees,  acting  within  the  scope  of  their  powers, 
and  by  ministerial  officers  created  and  empowered 
to  make  such  engagements. "^  It  has  been  held,  how- 
ever, that,  where  an  association  of  individuals  unite 
to  carry  on  a  certain  business,  and  before  becom- 
ing incorporated  contract  debts  in  the  conduct  of 
the  business,  and  afterward  become  incorporated 
vithont  taking  in  any  outside  person  or  outside 
capital,  the  corporation  may  become  liable  in  equity 
for  the  payment  of  such  debts.*^  But  by  analogy 
to  the  rule  with  reference  to  the  liability  of  an  in- 
ecnning  partner,  and  on  obvious  principles  of  jus- 
tice, it  is  held  that  the  foregoing  rule  can  have  no 
^)plication  where  the  corporation  has  been  created 
in  part  with  funds  or  property  contributed  by  new 
corporators  who  had  no  connection  with  the  pre- 
TioQs  association.  Liens  on  the  property  of  the 
association  would  follow  it  into  the  hands  of  the 
corporation,  and  the  members  of  the  association 
would  remain  personally  liable  for  its  debts  as  part- 
ners, as  though  no  corporation  had  been  organized, 
and  their  interest  in  the  corporation  might  be  seized 
and  sold  on  executions  against  them  personally ;  but 
the  corporation  could  not  be  charged  with  -the  debts 
of  the  previous  voluntary  association,  composed  of 


a  part  only  of  its  members.**  If,  however,  after  the 
corporation  has  been  created,  the  promoters  render 
further  services  necessary  to  complete  the  organi- 
zation, with  the  c<NnmoD  understanding  that  com- 
pensation is  to  be  paid  for  such  services,  then,  the 
corporation  being  in  existence,  and  having  power 
to  accept  or  to  reject  the  benefit  of  such  services, 
if  it  accepts  them  it  must  pay  for  them,  on  the  prin- 
ciple ^oi  estoppel  or  ratification  elsewhere  consid- 
ered.*^ The  same  principle  has  also  been  applied 
to  the  case  where  the  services  were  rendered  before 
the  creation  of  the  corporation,  and  for  the  purpose 
of  assisting  in  bringing  it  into  existence,  the  court 
placing  its  conelusion  on  the  principle  of  estoppel 
or  ratification  by  accepting  the  benefits.^"  It  is 
difficult,  however,  to  understand  how  the  corpora- 
tion can  be  estopped  by.  accepting  benefits  which 
it  has  no  power  to  reject  withput  uncreating  itself, 
and  there  are  cases  holding  that  there  is  no  liabil- 
ity on  the  part  of  the  company  from  the  mere 
acceptaxioe  of  the  benefit  of  the  services  or  ex- 
penses." Under  any  theory  with  respect  to  this 
question,  in  order  to  bind  the  corporation  for  such 
services,  they  must  have  been  necessary  and  reason- 
able, and  must  have  been  performed  under  a  con- 
tract with  the  promoter  or  promoters,  assuming  to  ' 
act  in  behalf  of  the  future  corporation,  or  under  an 
agreement  between  the  promoters,  with  the  iilteu- 
tdon  and  expectation  that  they  should  be  paid  for 
by  the  corporation,  and  should  not  be  mere  gratui- 
ties." The  services  performed  must  be  ititended  at 
the  time  to  inure  to  the  benefit  of  the  future  cor- 
poration; i^ust  be  made  or  done  in  its  behalf,  and 


property  subsequently  purchased. by 
the  corporation  «ire  not  such  prop- 
erty as  can  form  the  basis  for  an 
Issue  of  stock  to  them.  Holcombe 
r.  Trenton  White  City  Co.,  80  N.  J. 
Eq.  122.  82  A  618  [ail  82  N.  J.  Eq. 
364  mem,  91  A  108$  mem].  <3)  Aeon- 
tract  by  &  mlnlncr  corporation  to  Issue 
certain  of  Us  stock  In  payment  for 
services  rendered  to  a  person  Indi- 
vidually, tn  aiding  him  to  dispose  of 
the  stock  of  the  corporation  and  In 
makingr  assays,  is  lllegral,  under  the 
constitutional  provision  prohibiting 
any  corporation  from  Issuing  stock 
except  for  labor  done,  or  money  or 
property  actually  received.  Rogers 
V.  Gladiator  Gold  Mln.,  etc.,  Co.,  21 
S.  D.  412.  113  NW  88.  (4)  Sufficiency 
of  consideration  for  'the  Issue  of 
stock  to  promoters  see  Infra  9   338. 

[d]  AdvmaoAS. — Where  a  promoter 
of  a  corporation  advances  to  a  co- 
ppomoter,  money  which  he  uses  In 
procuring  the  charter,  the  corpora- 
tion may  ratify  his  act  In  procuring 
such  advancement,  and  thus  become 
liable  for  the  money  advanced. 
QulRn  V.  American  Bankers'  Assur. 
Co.,  183  Mo.  A.  8,  165  SW  823. 

re]  Ertdeno*  lasnOelMtt  to  show 
ratification  of  adoption  of  agreement 
as  to  compensation  for  promoters' 
services  see  De  La  Motte  v.  North- 
western Clearance  Co.,  126  Minn. 
197.  148  NW^  47. 

[f]  ProvlaloB  la  aitielea  of  aaao. 
dstlos. — If  the  remuneration  of  the 
promoter  Is  openly  provided  for  by 
the  articles  of  association.  It  cannot 
afterward  be  questioned  by  the  cor- 
poration or  its  stockholders.  In  re 
Anglo-Greek  Ste«un  Naiv..  etc.,  Co., 
35  Beav.  3»9,  6S  Reprint  950. 

[g]  Fartlaa  to  aoUoo^— An  action 
to  recover  money  expeAded  In  or- 
ganising a  railroad  company,  on  an 
agreement  by  the  said  company  to 
sustain  soeh  expenses,  Is  maintain- 
able by  tb«  persons  who  have  in- 
curred ths  expenses,  alone,  without 
Joining  the  other  parties  to  the 
agreement.  Catawisea  R.  Co.  v. 
■ntus,  44  Pa.  »77. 

64.  Bell's  Gap  R.  Co.  v.  Christy, 
7»  Pa.  64,  tl  AmR  89. 


Mb    See  Infra  XIV.  B. 
BA     See  infra  XrV,  B. 

67.  Paxton  v.  Bacon  Mill,  etc.,  Co., 
2    Nev.    257. 

68.  Paxton  v.  Bacon  Mill,  etc..  Co., 
2  Nev.  257.  And  see  Chicago  CofBn 
Co.  v.  Fritz,  41  Mo.  A.  389. 

68.  low  V.  Connecticut,  etc,  R. 
Co.,  46  N.  H.  370;  Haarther  v. 
Southern  Power,  etc.,  Co.,  16  Pa.  Dist. 
198;  Preston  v.  Liverpool,  etc..  R. 
Co.,  1  Sim.  N.  S.  586,  40  EneCh  686, 
7  EngL&Ea  124,  61  Reprint  226. 

BatlflcatioB  of  ooatraota  of  nrogao. 
ten  reneirallgrsee  supra  i  292. 
'  70.  Colo. — ^Freeman  Impr.  Co.  v. 
Osbom,  14  Oolo.  A.  488,  60  P  730.  See 
Grand  River  Bridge  Co.  v.  Rollins,  13 
Colo.  4,  21  P  897  (dictum). 

Ky. — Farmers'  Bank  v.  Smith,  106 
Ky.  816.  49  SW  810,  20  KyL  1637,  88 
..VrnSR  341. 

Mass. — ^Hayward  v.  Leeson,  176 
Mass.  310.  57  NE  656,  49  LRA  725. 

Mo. — Taussig  V.  St.  Louis,  etc.,  R. 
Co.,  166  Mo.  28,  65  SW  969,  89  AmSR 
674. 

N.  H. — Low  v.  Connecticut,  etc.,  R. 
Co..\46   N.   H.   370. 

Oh. — City  Bldg.  Assoc,  v.  Zahner. 
6  Oh.  Dec.  (Reprint)  1068.  10  Cine 
LBul  181. 

Pa. — Bill's  Gap  R.  C!o.  v.  Cihrlsty. 
79  Pa.  54,  21  AmR  39. 

Vt. — Hall  ▼.  Vermont,  etc..  R.  Co.. 
28  Vt.   401. 

See  also  Hawkins  v.  Mansfield  Gold 
Min.  Co.,  52  Cal.  613;  Morrison  v. 
Gold  Mountain  Gold  Mln.  Co.,  62  Cal. 
306;  Reichwald  v.  Commercial  Hotel 
Co.,  106  111.  439;  Paxton  Cattle  Co.  v. 
Arapahoe  First  Nat.  Bank,  21  Nebr. 
621,  33  NW  271,  69  AmR  862.  And 
see  supra  {   292. 

"It  seems  to  us  that  any  other 
rule  would  render  it  diflloult  to  or- 
ganize any  corporation,  however 
necessary.  No  person  would  render 
the  services,  or  pay  another  to  do  so, 
however  essential  it  be  to  the  or- 
ganization. If  there  was  no  obligation 
to  pay  by  the  corporation  after  it  is 
brought  Into  existence."  Farmers' 
Bank  v.  Smith,  106  Ky.  816,  820,  49 
SW  810,  20  Kyli  1637,  88  AmSR  841. 


71.  U.  S. — Dickinson  v.  Matheson 
Motor  Car  Co.,  161  Fed.  874  [aft  171 
Fed.  646,   97  CCA  29]. 

111. — Erd  et  al.  v.  Rapid  Transit 
Co.,  206  111.  A.  351. 

Ind. — Cushion  Heel  Shoe  Co.  v. 
Hartt.  181  Ind.  167.  171,  103  NB  106S, 
60   LRANS   979    [quot  Cyc]. 

Tex. — Jones  v.  Smith,  (Cly.  A.)  87 
SW  210  (holding  that,  where  an  at- 
torney acting  under  a  contract  with 
a  promoter  of  a  corporation  rendered 
services  in  preparing  the  charter,  by- 
laws, etc.,  the  use  of  the  charter  and 
by-laws  by  the  corporation  was  not 
an  adoption  of  the  promoter's  con- 
tract). 

Bng. —  In  re  National  Motor  Mail- 
Coach  Co.,  Ltd.,  [19081  2  Ch.  615;  In 
re  English,  etc..  Produce  Co.,  Ltd., 
[1906]   2  Ch.  436,  4  BRC  748. 

Man. — ^Van  Hummell  v.  Interna- 
tional Guarantee  Co.,  23  Man.  103,  10 
DomLR  306,  23  WestLR  248.  AnnCas 
1913E   1168. 

And  see  other  cases  supra  note  61. 

78.  U.  S. — Ritchie  V.  McMullen.  79 
Fed.  522,. 26  CCA  60  [aff  64  Fed.  2B3]. 
And  see  Dickinson  v.  Matheson  Mo- 
tor Car  Co..  161  Fed.  874  [aff  171 
Fed.   646,   97   CCA   29J. 

Conn. — United  German  Silver  Co. 
▼.  Bronson,  92  Conn.  266,  102  A  647. 

Ga. — Powell  v.  Georgia,  etc.,  R. 
Co.,  121  Ga.  803.  49  SB  759  (holding 
that,  where  promoters  of  a  railroad 
mutually  agree  to  render,  without 
compensation,  their  personal  services 
in  furthering  the  enterprise,  one  who 
performs  services  under  the  agree- 
ment cannot  exact  payment  therefor 
froni  the  railroad  corporation  receiv- 
ing the  benefit  of  the  same). 

Iowa. — Hinkley  v.  Sac  Oil,  etc.,  Co., 
132  Iowa  396,  400,  107  NW  629,  119 
AmSR  564   [clt  C^c]. 

La. — Ledoux  v.  City  Bank,  etc., 
Co.,   8  La.  A.   (Orleana)   20. 

Mich.— Cuba  Colony  Co.  v.  Kirby. 
149  Mich.  453,  112  NW  1138. 

N.  H. — Low  V.  Connecticut,  etc.,  R. 
Ck>.,   45  N.  H.   370. 

yt. — Hall  V.  Vermont,  etc.,  R.  Co., 
28  Vt.  401.  / 

See  also  supra  I  t%l.  3\ 
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with  the  expectation  and  oonfldenoe  that  the  com- 
pany will  be  bound  and  not  the  credit  of  the  indi- 
vidual." 

[i  333]  b.  I>Dty  to  Dispose  Facts.  To  render 
the  corporation  liable  the  promoters  are  b6und  to 
disclose  to  those  whom  they  induce  to  become  mem- 
bera  of  the  company  that  they  are  to  have  compen- 
sation for  promoting  the  company  and  what  their 
compensation  is  to  be,  and  a  false  representation 
or  concealment  as  to  such  fact  is  treated  as  a  fraud 
upon  the  future  company  and  its  stockholders.^* 

[$  334]  2.  Contracts  and  Oonveyances  between 
Promoters  and  Corporation.  There  is  nothing  in 
the  relation  between  the  promoters  of  a  corpora- 
tion and  the  corporation  to  prevent  contracts  and 
conveyances  between  the  promoters  or  one  or  more 
of  them  and  the  corporation  when  formed,"  pro- 


73.  Perry  v.  Little  Rock,  etc.,  R. 
Co..  44  Ark.  3813,  396  (per  E:akln,  J.); 
Hearther  v.  Southern  Power,  etc.,  Co.. 
16  Pa.  DIst.  198:  Rogers  v.  Gladiator 
Gold  Min.,  etc.,  Co.,  21  S.  D.  412,  111 
NW  86;  In  re  Bnglish,  etc..  Produce 
Co.,    [19061    2   Ch.    436,    4    BRC   748. 

74.  U.  S. — Dlckerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  206,  20  SCt 
811,  44  L..  ed.  423. 

Ind. — Cushion  Heel  Shoe  Co.  v. 
Hartt.  181  Ind.  167,  103  NE  1063,  60 
LRANS   979    (collecting  authorities). 

Iowa. — Hlnkley  v.  Sac  Oil,  etc.,  Co., 
132  Iowa  .396,  400,  107  NW  629,  119 
AmSR  564. 

Mass. — Hayward  t.  Leeson.  176 
Mass.    310,   67   NE   666,   49   LRA  726. 

Mich.— Cuba  Colony  Co.  v.  KJrby, 
149    Mich.    463.    112    NW    lilt. 

Minn. — De  La  Motte  v.  Northwest- 
ern Clearance  Co.,  126  Minn.  197,  201, 
148   NW   47    [clt  Cycl. 

Or. — ^Wllls  V.  Nehalem  Coal  Co.,  62 
Or.   70,   96  P  628. 

Va. — Jordan  v.  Annex  Corp.,  109 
Va.   625,  64  SB  1060,   17  AnnCas  267. 

EJng. — In  re  Hereford,  etc..  Wag- 
gon, etc.,  Co.,   2   Ch.   D.    621. 

Man. — Colonial  Assur.  Co.  v.  Smith, 
23  Man.  248,  12  DomLR  118,  24  West 
LR  106. 

And  see  Newport,  etc.,  R.  Co.  v. 
Hay,  7  KyL  666. 

See  also  Infra  !}  835,  838,   340. 

[a]  Wlutt  ooncealmant  or  fiand 
vlttfttM  •ariwmneiit  of  oorpontiOB 
or  anlweTlirtlon. — (1)  Where  pro- 
moters of  a  corporation,  subsequent 
to  the  creation  thereof,  and  while 
they  were  the  sole  stockholders, 
voted  to  Issue  Its  corporate  stock  to 
themselves  In  payment  for  services 
rendered  In  securing  options  on  land, 
which  they  assigned  to  the  corpora- 
tion, and  the  stock  so  Issued  equaled 
the  estimated  profits  to  be  derived 
from  .  such  options,  and  thereafter 
the  promoters  Invited  the  public  lo 
subscribe  to  the  stock,  without  dis- 
closing the  facts  as  to  such  stock 
to  the  subscribers,  or  getting  their 
consent  to  the  payment  of  such  re- 
muneration, they  were  guilty  of  a 
fraud,  and  the  company  could,  with- 
out returning  the  lands  acquired 
under  the  options,  maintain  an  action 
for  the  recovery  of  such  stock,  or 
damages  for  the  loss  thereof.  Hay- 
ward  V.  Leeson,  176  Mass.  310,  67 
NB  666,  49  LRA  725.  (2)  A  fortiori, 
where  promoters  of  a  corporation 
have  represented  to  their  associates 
that  there  was  to  be  no  allowance 
for  promotion  expenses,  and  such 
representations  were  believed,  the  pro- 
moters are  not  entitled  to  an  allow- 
ance for  such  expenses  In  part  pay- 
ment for  stock  Issued  to  them.  Cuba 
Colony  Co.  v.  KIrby,  149  Mich.  463, 
112  NW  1188.  (3)  The  concealment 
of  a  subagreement  between  the  pro- 
moters of  a  company  and  four  or  Its 
directors,  by  which  a  part  of  a  sum 
which,  according  to  the  articles  of 
association,  Is  to  be  paid  to  the  pro- 
moters for  their  labor  and  expense 
in  getting  up  the  concern  Is  in  fact 
paid    to    such    directors,    vitiates    the 


whole  contract  between  the  company 
and  promoters.  In  re  Madrid  Bank, 
L.  R.  2  Eq.  216.  (4)  But  where  H,  a 
contractor,  obtained  from  one  of  the 
cantons  of  Switzerland  a  concession 
for  building  a  railroad,  which  con- 
cession he  traneiferred  to  a  company 
formed  for  that  purpose,  it  was  held 
no  ground  for  rellevlog  a  stockholder 
in  such  company  from  his  contract 
of  subscription  that  H  secretly 
agreed  to  give  to  a  certain  director 
paid-up  shares  in  consideration  of 
bis  consenting  to  act  as  a  director; 
or  that  he  had  secretly  given  to  two 
other  persons  who  afterward  became 
directors  a  sum  of  money  In  bills.  In 
consideration  of  their  procuring  a 
credit  company  to  bring  out  the  rail- 
road company  In  question.  The 
reason  assigned  by  Lord  IV^milly, 
M.  R.,  for  so  holding  was  that  these 
trsnsactlons  were  not  such  as  ma- 
terially affected  the  success  of  the 
undertaking,  and  hence  the  fact  that 
they  had  oeen  concealed  from  the 
stockholder  would  not  entitle  him  to 
say  that.  If  he  had  known  of  them, 
he  would  not  have  taken  the  shares. 
Heymann  v.  European  Cent.  R.  Co., 
L.  R.  7  Ea.  154. 

75.  U.  S.— Old  Dominion  Copper 
Min.,  etc.,  Co.  v.  Lewlsohn,  210  U.  S. 
206,  28  SCt  634,  62  L.  ed.  1026; 
Stewart  v.  SL  Louis,  etc.,  R.  Co.,  41 
Fed.  786. 

Ala. — Baldwin  Alabama  Truck 
Farms  v.  Strode,  184  Ala.  218,  63  S 
621. 

111. — ^Federal  L.  Ins.  Co.  v.  Grlffln, 
173  III.  A.  6  (contract  between  an 
Insurance  company  and  its  promoter 
for  royalties). 

Ky. — Chilton  v.  Bell  County  Coke, 
etc.,  Co.,  163  Ky.  775,  156  SW  889. 

Md. — Tompkins  v.  Sperry,  96  Md. 
660,    64   A    264. 

Mass.'— Myott  V.  Greer,  204  Mass. 
389,    90    NE    896.  y 

N.  Y. — Seymour  v.  Spring  Forest 
Cemetery  Assoc,  144  N.  Y.  38,  89 
NE  366,  26  LRA  869;  Cummlngs  v. 
Brown,  122  App.  Div.  606,  107  NYS 
498 

N.  C— Gaines,  v.  McAllister,  122 
N.  C.   840,   29   SE  844. 

Pa. — Densmore  Oil  Co.  v.  Dens- 
more,  64  Pa.  43;  Lungren  v.  Pennell, 
10  WklyNC  297. 

S.  D. — Huron  Printing,  etc.,  Co.  v. 
Kittleson.  4  S.  D.  620,  67  NW  288. 

Eng. — Lagunas  Nitrate  Co.  v.  La- 
gunas  Syndicate,  11899]  2  Ch.  392; 
Ladywell  Min.  Co.  v.  Brooks,  36  Ch. 
D.  400;  New  Sombrero  Phosphate  Co. 
V.  Erlanger,  6  Ch.  D.  73  [aft  8  App. 
Cas.  1218,  63  ERC  7771:  Albion  Steel, 
etc.,  Co.  V.  Martin,  1  Ch.  D.  680. 

Ont. — In  re  Hess  Mfg.  Co.,  21  Ont. 
A.  66  [app  dlsm  23  Can.  S.  C  644]. 

See.  also  Infra  S  842. 

[a]  Wbatber  ooatraot  of  promoter 
waa  wltb  oorpotKtfam  or  with  mem- 
bers of  a  partnership  from  which 
the  corporation  was  formed  see 
Cummlngs  v.  Brown,  122  App.  Dlv. 
606,    107    NYS    498 

■     "  "i     340. 

seq,   340. 


Tided,  as  a  general  mle,  the  promoters  are  not  also 
acting  for  the  corporation  in  the  transaotdon,"  and 
provided  there  is  a  full  and  fair  disclosure  of  all 
material  facts,  so  that  there  is  no  fraud  or  breach 
of  trust.'^  Of  course  contracts  between  a  promoter 
and  the  corporation  when  formed,  even  when  fairly 
and  legally  entered  into,  must  be  supported  by  a 
sufficient  consideration,  and  are  subject  to  all  the 
other  principles  which  apply  to  contracts  gen- 
erally;" and  they  must  not  be  ultra  vires."  If  the 
contract  is  illegal  because  in  violation  of  a  consti- 
tutional or  statutory  provision  or  as  involving  a 
breach  of  trust  and  a  fraud  on  the  corporation,  it 
is  void  and  no  action  can  be  maintained  thereon 
against  the  corporation.*"  And  a  conveyance  or 
transfer  from  a  promoter  to  the  corporation  may  be 
attacked  by  creditors  of  a  promoter  as  made  with 

78.  Federal  L.  Ins.  Co,  v.  Oriffln, 
178  111.  A.   6. 

[a]  OMutderatloa;  e«atcsot  wltb 
iBinramce  compaar  for  tonMli&m. — 
(1)  The  promoter  of  an  Insurance 
company  does  not  own  or  control  the 
charter  of  the  proposed  company  in 
such  a  sense  as  to  render  an  assign- 
ment by  him  of  the  right  to  use  the 
same  any  consideration  for  a  royalty 
contract  between  him  and  th«  com- 
pany, even  though  the  stock  sub- 
scription lists  state  that  he  Is  the 
owner  of  the  proposed  charter  under 
which  the  company  ia  to  do  business 
and  authorize  the  board  of  directors 
to  purchase  the  right  to  use  the 
same.  Federal  L.  Ins.  Co.  v.  GrlfBn, 
173  111.  A.  5.  (2)  But  there  Is  a  con- 
sideration for  such  a  contract  where 
the  promoter,  In  return  for  the  com- 
pany's agreement  to  pay  royalties, 
gave  the  right  to  use  his  special  ' 
plans,  method,  and  system  of  selling 
Insurance,  which  proved  valuable, 
although  the  use  thereof  was  subse- 

Juently    discontinued.       Federal      L. 
ns.  Co.  V.  Grlffln,  supra. 

[b]  Oontraot  not  imooiiaeloaalila. 
— Federal  L.  Ins.  (3o.  v.  Grlffln,  17» 
111.  A.  6  (royalty  contract  between  an 
Insurance  company  and  its  pro- 
moter). 


78.     See   infra   {    340. 
77.    See   Infra  {(   336  et 


[cl 
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nrterest  on  BoxVliaaa  pile 

Where  an  incorporator  of  a  corpora- 
tion, organized  to  purchase,  hold,  and 
sell  his  real  estate,  delayed  tender- 
ing a  conveyance,  due  to  UtlKation 
over  the  lands  between  himself  and 
third  persons,  the  Incorporator  -was 
not  entitled  to  Interest  on  the  price 
before  tendering  a  deed,  but  he 
should  be  allowed  Interest  from  the 
date  of  the  deed.  Chilton '  v.  Bell 
County  Coke,  etc.,  Co.,  168  Ky.  776, 
66  SW  889. 

Id]  Sale  of  IroaliieBa  and  vood, 
wUl^— Where  one  engaging  In  a  busi- 
ness formed  a  corporation  to  take 
over  the  business  and  the  good  will, 
and  Its  directors  voted  to  take  over 
the  business  and  to  assume  the  out- 
standing liabilities,  and  he  accepted 
the  common  stock  In  payment  .for 
the  business  and  good  will,  there 
was  a  sale  of  the  business  and  good 
will  to  the  corporation.  Batchelder 
v.  Batchelder,  220  Maaa.  42,  107  NB 
466. 

79.  Bliss  V.  Linden  Cemetery  As- 
soc, 83  N.  J.  Bq.  494.  91  A  204  (a 
fraudulent  and  ultra  vires  contract 
with  cemetery  corporation);  Webster 
V.  Webster  Refining  Co.,  it  Okl.  168. 
128  P  261,  47  LRANS  697  (an  UleKal 
contract  as  to  Issue  of  stock). 

mtra  vires  oontnusts  geaenUr  s«e 
Infra  XIV,  A 

80.  Knox  V.  Chllderaburg  Land 
Cte.,  86  Ala.  180,  6  8  678  (an  illegxa 
agreement  to  subscribe  for  stock  to 
be  paid  for  in  property);  De  L.a. 
Motte  V.  Northwestern  Clearance 
Co.,  126  Minn.  1»7.  148  NW  47;  Dil- 
lon V.  Commercial  Cable  Co.,  87  Hun 
444,  34  NYS  870;  Webster  v.  Webster 
Refining  Co.,  86  Okl.  168,  128  P  261. 
47    LRANS   6*7    (an  illegal   contract 


For  later 


I,  developoieBta  and  cliaiiceB  In  the  law  see  cumulative  Annotations,  same  title,  jiage  and  note  number. 


§§334-335] 


CORPORATIONS 


[14  C.  J.]     285 


intent  to  hinder,  delay,  and  defraud  his  creditors, 
if  the  corporation  is  not  a  bona  fide  purchaser  for 
value." 

[i  335]  S.  txsad  or  Breach  of  Trust  and  Duty 
to  Aceoant  for  Secret  Frofits^^ — a.  In  General 
Since  the  promoters  of  a  corporation  occupy  toward 
the  corporation  and  toward  persons  who  become 
gtoekholders  therein  a  fiduciary  relation  similar  to 
that  of  an  agent  to  his  principal'  and  of  a  trustee 
to  his  eestnis  que  trust,^^  they  must  act  with  the 
utmost  good  faith  in  their  dealings  on  behalf  of 
and  with  the  corporation  and  its  stockholders,  and  ■ 
will  be  liable  to  the  corporation,  either  at  law  or 
in  equity,  according  to  the  circumstances,  for  any 
firand  or  breach  of  trust.**    They  have  no  right,  in 


negotiations  on  behalf  of  the  corporation  or  with 
the  corporation,  to  derive  (my  advantage  over  other 
stockholders  without  a  full  and  fair  disclosure  of 
the  transaction  and  independent  action  on  the  part 
of  the  corporation;  and,  whatever  may  be  the 
method  adopted  by  them  for  accomplishing  the 
fraud,  the  well  settled  general  rule  is  that  they  will 
either  be  compelled  in  a  proper  action  to  refund 
any  secret  profits,  whether  in  .money,  stock,  bonds, 
or  other  securities,  made  by  them  while  acting  for 
the  corporation,  or  in  dealing  with  the  corporation 
without  a  full  and  fair,  disclosure  of  the  facts,  or 
the  corporation  may  recover  damages  for  the  fraud 
at  law  or  in  equity,  or  in  a  proper  case  rescind  the 
transaction  and  recover  what  it  has  parted  with.*' 


u  to  Issue  of  stock).    See  also  supra 
ii  318,  S21.  328;  Contracts  t  849. 

SL  Benton  v.  Minneapolis  Tailor- 
ing, etc.,  Co,  73  Minn.  498.  76  NW 
2SS.  See  fraudulent  Conveyances 
(20  Cyc  4041. 

88.  CoBtn'tatloii  iMtwaaa  sxoiQOt- 
tn  ia  oaaa  of  Morst  pioflts  see  supra 
i  331. 

88.  See  supra  tS  285,  288;  and 
cases  Infra  this  section. 

84  U.  S. — Dickerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  811, 
44  L.  ed.  423;  Chandler  v.  Bacon,  80 
Fed.  E38. 

Cal. — Lomlta  I<and,  etc.,  Co.  v. 
Robinson,  154  CaL  86,  97  P  10,  18 
LRANS    1106    and    note. 

Conn. — Tale  Gas  Stove  Co.  v.  Wil- 
cox. 64  Conn.  101.  29  A  803,  42  Am 
SR  159.  25  LRA  90. 

Iowa. — Hlnkley  v.  Sac  Oil,  etc.,  Co., 
132  Iowa  396,  107  NW  629,  119  AmSR 
5<4. 

Kan. — Hayden  v.  Green,  66  Kan. 
204.  71  P  286. 

Uass. — Old  Dominion  Copper  Min., 
etc.,  Co.  V.  BlKelow,  203  Mass.  159. 
89  NB  193,  40  LRANS  314;  Hayward 
V.  Leeson,  176  Mass.  810,  67  NG  666, 
49  LRA  725. 

Mich. — Torrey  v.  Toledo  Portland 
Cement  Co.,  168  Mich.  348,  122  VTW 
«14;  Cuba  Colony  Co.  v.  Klrby,  149 
Mich.  453^12  NW  1133. 

N.  J. — Woodbury  Heitrhts  Liand 
Co.  V.  Lioudenslager.  56  N.  J.  Eq.  78, 
IS  A  436  raff  56  N.  J.  Eq.  411.  41 
A  1116,  and  mod  on  other  grounds  68 
N.  J.  Eq.  656,  43  A  6711. 

N.  Y. — CSetty  v.  Devlin,  54  N.  Y. 
401,  70  N.  T.  607;  Travis  v.  Travis, 
140  App.   Dlv.   191,   124   NYS   1021. 

Or. — Wills  v.  Nebalem  Coal  Co.,  62 
Or.  70,  9<  P  628. 

Va. — ^Jordan  v.  Annex.  Corp.,  109 
Va  625,  64  SSI  1060,  17  AnnCas  267; 
Central  lAnd  Co.  v.  Obehchaln,  92 
Va.  ISO,   22    SE  876. 

Wis. — Pittsburg  Mln.  Co.  v.  Spoon- 
er,  74  Wis.  307,  42  NW  269,  17  Am 
SR  149. 

Bag. — Eirlanger  v.  New  Sombrero 
Phosphate  Co.,  8  App.  Cas.  1218,  6 
ERC  777  (aff  6  Ch.  D.  731;  In  re 
Leeds,  etc..  Theatres  of  Varieties, 
Ud..  [1902]  2  Ch.  809;  Lagunas  Ni- 
trate Co.  V.  Lagunas  Syndicate, 
[1899]   2  Ch.  392. 

Can. — In  re  Hess  Mfg.  Co.,  23  Can. 
S.  C.  644  [dlsm  app  21  Ont.  A.  66 
(allowing  app  23  Ont.  182)]. 

And  see  other  cases  infra  this  and 
lollowing  sections. 

SamMlm  see  infra  I  860  ,et  seq; 
and  cross  references  In  the  following 
note. 

.  86.  IT.  8. — Davis  v.  l«aB  Ovas  Co., 
Inc.,  227  U.  S.r  80,  33  SCt  197,  67  L. 
ei.  426  [aff  36  App.  (D.  C.)  872]; 
Dickerman  v.  Northern  Trust  Co., 
17(  U.  S.  181,  20  SCt  811.  44  L.  ed. 
423;  Dunlap  v.  Twin  City  Power 
Co..  226  Fee  161,  141  CCA  169;  Eden- 
Jom  V.  Sim.  206  Fed.  275,  124  CCA 
319  [rev  on  other  grounds  242  n.  S. 
131,  37  SW  86];  Commonwealth  SS. 
Co.  y.  American  Shipbuilding  Co., 
117  Fed.  797  [mod  on  other  grrounds 
215  Fed.  296,  181  CCA  696] ;  Wlegand 
▼.  Albert  Lewis  Lumber,  etc.,  Co., 
lis  Fed.  608,  86  CCA  430  [aff  153 
red.  787]  (bonds  Issued  to  promoters 
i»  payment  of  property);  Walker  v. 


Pike  County  Land  Co.,  189  Fed.  609, 
71  CCA  593;  Central  Trust  Co.  v. 
East  Tennessee  Land  Co.,  116  Fed. 
743;  Yelser  v.  U.  S.  Board,  etc..  Co.. 
107  Fed.  340.  46  CCA  567.  62  LRA 
724;  Krohn  v.  Williamson,  62  Fed. 
869  [aff  66  L.  ed.  655.  13  CCA  668]; 
Chandler  v.  Bacon,  SO  Fed.  538. 

Ala. — Lyons  v.  Webster,  73  S  337; 
Moore  v.  warrior  Coal,  etc..  Co..  178 
Ala.  234,  235.  69  S  219.  AnnCasl916B 
173  [clt  Cyc]. 

Aris. — Hughes  v.  Cadena  Do  Cobre 
Mln.   Co..   13   Ariz.   62,   108  P  231. 

Ark. — Tegarden  v.  Big  Stat  Zinc 
CO;;,  71  Ark.  277,  72  SW  989. 

Cal. — Callfornia-Calaveras  Mln.  Co. 
v.  Walla.  170  Cal.  286.  149  P  695; 
Lomlta  Land,  etc.,  Co.  v.  Robln.<ion, 
154  Cal.  36,  97  P  10,  18  LRANS  1106 
and  note;  Burbank  v.  Dennis.  101 
Cal.  90,  35  P  444;  Ex-Mlsslon  Land, 
etc..  Co.  v.  Flash,  97  Cal.  610.  32  P 
600. 

Conn. — Tale  Gas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  803,  42  Am 
SR  169,  26  LRA  90  and  note. 

D.  C. — Las  Ovas  Co.  v.  Davis,  36 
App.  372  [aff  227  U.  S.  80.  88  SCt 
197,  67   L.  ed.   426]. 

111. — Mississippi  Lumber  Co.  v. 
Joice,  176  111.  A.  116,  120  [quot  Cyc]. 

Ind. — Cushion  Heel  Shoe  Co.  v. 
Hartt..  181  Ind.  167,  103  NE  1063,  50 
LRANS  979;  Parker  v.  Boyle,  178 
Ind.  660.  567.  99  NE  986  [clt  Cyc]. 

Iowa. — Amey  v.  Brlttaln.  171  NW 
697;  Caffee  v.  BerlUey,  141  Iowa 
344.  118  NW  267;  The  Telegraph  v. 
LoeUcher,  127  Iowa  888,  101  NW  77 J. 
4  AnnCas  667. 

Kan. — Hayden  v.  Green,  66  Kan. 
204,  71  F  236. 

Ky. — Paducali  Land,  etc„  Co.  v. 
Mulholland,  24  SW  624,  1{6  KvL  624; 
Paducah  Land,  etc.,  Co.  v.  Mulhol- 
land. 14  KyL  861. 

Me. — Mason  v.  Carrothers.  106  Me. 
392,  74  A  1030;  Camden  Land  Co.  v. 
Lewis.  101  Me.  78.  63  A  623. 

Mass. — Keith  v.  Badway.  220  Mass. 
532,  108  NE  498;  Old  Dominion  Cop- 
per Mln.,  etc..  Co.  v.  Bigelow,  203 
Mass.  169.  89  NE  193.  40  LRANS 
314;  Old  Dominion  Copper  Mln..  etc., 
Co.  v.  Bigelow.  188  Mass.  316.  74  NE 
653.  108  AmSR  479;  ESast  Tennessee 
Land  Co.  ,v.  Leeson,  183  Mass.  37.  66 
NE  427;  Hayward  v.  Leeson.  176 
Mass.  310.  67  NE  666,  49  LRA  725; 
Emery   v.    Parrott.    107    Mass.    96. 

Mich. — Torrey  v.  Toledo  Portland 
Cement  Co..  158  Mich.  848.  122  NW 
614:  Cuba  Colony  Co.  v.  Klrby,  149 
Mich.  453.  112  NW  1133;  Fred  Macey 
Co.  V.  Macey,  143  Mich.  138,  106  NW 
722,   6   LRANS   1036. 

Minn. — De  La  Motte  v.  Northwest- 
ern Clearance  Co..  126  Minn.  197.  148 
NW  47;  Church  v.  Odell.  100  Minn. 
98,  110  NW  346. 

Miss. — Cook  v.  Southern  Columbia 
Climber  Co..   76   Miss.   121,   21  S  795. 

Mo. — Brooker  v.  William  H.  Thomp- 
son Trust  Co.,  264  Mo.  125,  162  SW 
187:  Exter  v.  Sawyer,  146  Mo.  302, 
47  SW  951;  South  Joplin  Land  Co.  V, 
Case,  104  Mo.  572,  16  SW  390;  Wiano 
Land,  etc.,  Co.  v.  Webster,  76  Mo.  A. 
467;  St.  Louis,  etc.,  Mln.  Co.  v.  Jack- 
son,  5   CentrLJ  317. 

N.  J. — Bliss  V.  Linden  Cemetery 
Assoc.  83  N.  J.  Bq.  494.  91  A  304; 
Tooker  v.   National    Sugar   Refining 


Co..  80  N.  J.  Eq.  305,  84  A  10  (pro- 
moter of  consolidation);  Arnold  v. 
Searing  78  N.  J.  Eq.  146,  78  A  762 
(promotion  of  consolidation;  secret 
prontE»  in  stock  and  bonds) ;  Weber 
V.  Nichols,  75  N.  J.  Eq.  117.  75  A 
997;  Bigelow  v.  Old  Dominion  Cop- 
per Mln..  etc,  Co.,  74  N.  J.  Eq.  467. 
71  A  153:  Arnold  v.  Searing.  73  N.  J. 
Eq.  262.  67  A  831  (promoters  of  con- 
.solidation) ;  Groel  v.  United  Electric 
Co..  70  N.  J.  Eq.  616,  61  A  1061; 
See  V.  Heppenhelmer,  69  N.  J.  Eg. 
36,  61  A  843;  Loudenslager  v.  Wood- 
bury Heights  Land  Co.,  58  N.  J.  Eq. 
556,  43  A  871,  65  N.  J.  Eq.  78,  36  A 
436;  Plaquemines  Tropical  Fruit  Co. 
V.  Buck,  62  N.  J.  Eq.  210.  27  A  1094. 

N.  Y.— Brewster  v.  Hatch,  122  N. 
T.  349,  25  NE  505.  19  AmSR  498; 
Getty  V.  Devlin,  54  N.  Y.  403,  70 
N.  Y.  604;  Ebling  v.  Nekarda.  148 
App.  Dlv.  193,  132  NYS  309  [aff  210 
N.  Y.  666  mem,  104  NE  1129  m^m]; 
Travis  v.  Travis,  140  App.  Dlv.  191, 
124  NYS  1021:  Dillon  v.  Commercial 
Gable  Co..  87  Hun  444.  34  NYS  370; 
Dorrls  v.  French.  4  Hun  292;  Crowe 
V.  Malba  Land  Co.,  76  ^Isc.  676.  136 
NYS  464;  Colton  Impr.  Co.  v.  Rich- 
ter.  26  Misc.  26.  65  NYS  486;  Mid- 
wood  Park  Co.  v.  Baker,  128  NYS 
954  [aff  144  App.  Dlv.  939  mem.  129 
NYS   1136   memj. 

Oh.— Bank  Co.  v.  Miller,  24  Oh.  Clr. 
Ct.  198;  Second  Nat.  Bank  v.  Green- 
villa  Screw-Point  Steel  Fence  Post 
Co.,  23  Oh.  Clr.  Ct.  274;  Marblehead 
Bank  Co.  v.  Rarldon,  24  Oh.  Clr.  Ct. 
N.  S.  161. 

Or. — Wills  V.  Nehalem  Coal  Co.,  62 
Or.  70,  96  P  628;  Johnson  v.  Sheridan 
Lumber  Co.,   61   Or.   35,   93  P  470. 

Pa.— Rice's  App.,  79  Pa.  168;  Dens- 
more  Oil  Co.  V.  Densmore,  64  Pa.  43; 
Short  V.  Stevenson.  63  Pa.  95:  Si- 
mons V.  Vulcan  Oil.  etc..  Co.,  61  Pa. 
202,  100  AmD  628;  McElhenny's  App., 
61  Pa.  188. 

Tex.— Commonwealth  Bonding,  etc., 
Co.  V.  Thurman,  (Civ.  A.)  176  SW 
762;  Hall  v.  Grayson  County  Nat. 
Bank,  38  Tex.  Civ.  A.  317,  81  SW 
762.     I 

Va. — ^Jordan  v.  Annex  Corp.,  109 
Va.  625.  64  SB  1060.  17  AnnCas  267; 
RIchlands  Oil  Co.  v.  Morrlss,  108  Va. 
288.  61  SB  762;  Central  Land  Co.  v. 
Obenchain,  92  Va.  130.  22  BE  876; 
Bosher  v.  Richmond,  etc..  Land  Co., 
89  Va.  465,  16  SB  360,  37  AmSR  879. 

Wash. — Mangold  v.  Adrian  Irr.  Co., 
60  Wash.  286,  111  P  173. 

W.  Va. — North  American  Coa.1,  etc, 
Co.  V.  O'Neal,  96  SE  822,  827  [clt 
Cyc]. 

Wis.— Pletsch  V.  MUbrath,  123  Wis. 
647,  101  NW  388,  102  NW  342,  107 
AmSR  1017,  68  LRA  946;  First  Ave. 
Land  Co.  v.  Hlldebrand,  103  Wis.  630, 
79  NW  763;  Zinc  Carbonate  Co.  v. 
Shullsburg  First  Nat.  Bank,  103  Wis. 
126,  79  NW  229,  74  AmSR  845;  Lim- 
ited Inv.  Assoc.  V.  Glendale  Inv.  As- 
soc. 99  Wis.  54.  74  NW  633;  Hebgen 
V.  Koeffler.  97  Wis.  318,  72  NW  745: 
Franey  v.  Warner,  96  Wis.  222,  71 
NW  81;  Fountain  Spring  Park  Co. 
V.  Roberts,  9  Wis.  345.  66  NW  399. 
53  AmSR  917;  Pittsburg  Min.  Co. 
V.  Spooner,  74  Wis.  307.  42  NW  259. 
17  AmSR  149;  Cook  v.  Berlin  Woolen 
Mill  Co.,  43  Wis.  488:  In  re  Taylor 
orphan  Asylum,  86  Wis.  634;  Pickett 
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Fiaadnleiit  intent.  If  the  promoters  have  made 
a  secret  profit  while  acting  for  the  corporation  or 
otherwise  in  breach  of  their  duty  as  fiduciaries,  the 
fact  that  there  was  no  fraudulent  intent  does  not 
relieve  them  from  liability  to  refund.  Because  of 
their  position  the  law  forbids  them  secretly  to  de- 
rive any  advantage  over  other  stockholders  and 
makes  them  accountable  for  any  secret  profits  real- 
ized by  them  irrespective  of  their  actual  intent.*" 

[$  336]  b.  Special  Applications  of  Bnle— (1)  Sale 
of  Property  to  Corporation.*'  The  common  form 
which  the  breaches  of  tnjst  by  promoters,  toward 
the  future  company  and  toward  those  whom  they 
may  induce  to  join  the  future  company  assume  is 
the  purchasing  of  property  at  one  valuation,  and 
then,  without  making  a  full  and  fair  disclosure  of 
the  facts  to  those  whom  they  induce  to  join'  the 
enterprise,  or  to  the  managing  body  of  the  future 


company  whom  they  in  a  sense  create,  the  selling 
of  it  to  the  company  at  a  higher  price,  and  thereby 
taking  to  themselves  a  secret  profit.  Such  trans- 
actions can  never  be  allowed  to  stand  where  justice 
is  properly  administered,  but  they  will  be  enjoined 
in  equity,  and  the  promoters  will  be  compelled  to 
account  for  and  to  disgorge  the  secret  profit  which 
they  have  thus  made  fraudulently  and  in  breach  of 
their  trust,  and  in  some  jurisdictions  the  corpora- 
tion may  sue  and  recover  the  sum  in  actions  at 
law.**  In  accordance  with  the  general  rule  above 
stated  a  promoteir  cannot  purchase  property  or  an 
option  thereon,  acting  for  the  corporation,  or  for 
the  other  promoters  or  prospective  stockholders,  and 
then  sell  it  to  the  corporation  when  formed  at  an 
advance,  or  enter  into  a  secret  agreement  with  the 
owner  of  property  for  its  sale  to  the  corporation, 
and  if  he  does  so  he  will  be  compelled  to  account 


V.  Wlota  School  Dlst.  No.  1,  25  Wla. 
651,  8  AmR  105;  Fuzey  v.  Senior,  9 
Wis.  370. 

Kng. — Gluckateln  v.  Barnes,  ri900] 

A.  C.  240;  Erlan&er  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Caa.  1218,  63 
ERG  777  raff  5  Ch.  D.  73U  In  re 
Canadian  Oil  Works  Corp.,  L.  R.  10 
Ch.  693;  Kimber  v.  Barber,  li.  R.  8  Ch. 
66;  Liindsay  Petroleum  Co.  v.  Hurd, 
L.  R.  6  P.  C.  221;  Whaley  Bridge 
Calico  Printine  Co.  v.  Green,  6  Q.  B. 
D.  109;  Omnium  Electric  Palaces, 
Ltd.,  V.  Balnea,  [1914]  1  Ch.  332  [aff 
82  L.  J.  Ch.  619];  In  re  Leeds,  etc., 
Theatres    of    Varieties,    Ltd..    [1902] 

2  Ch.  809;  Lagunas  Nitrate  Co.  v. 
Lagunas  Syndicate,  [1899]  2  Ch.  392; 
In  re  Olympla,  Ltd.,  [18981  2  Ch.  1B3; 
Lydney,  etc..  Iron  Ore  Co.  v.  Bird, 
33  Ch.  D.  86;  In  re  British  Seamless 
Paper  Box  Co.,  17  Ch.  D.  467;  Emma 
Silver  Min.  Co.  v.  Grant,  11  Ch.  D. 
918;  Baenall  v.  Carlton,  6  Ch.  D.  371: 
In  re  Coal  Foonomlsiner  Gas  Co.,  1 
Ch.  D.  182  [aff  L.  R.  20  Eq.  114]; 
Foss  V.  Harbottle,  2  Hare  461,  24 
EngCh  461,  67  Reprint  189;  Tyrrell 
V.  Bank  of  London,  10  H.  L.  Cas.  26, 
11  Reprint  934,  8  ERC  497;  Beck  v. 
Kantorowlcz,  8  Kay  &  J.  230,  69  Re- 
print 1093;  Carlton  v.  Hay,  31  L.  T. 
Rep.  N.  S.  437;  Hlchens  v.  Con«?reve, 
1  Russ.  &  H.  150,  6  EngCh  160,  39 
Reprint  58;  Fawcett  v.  Whltehouse, 
1  Russ.  &  M.  1S2,  6  EngCh  132,  89 
Reprint  61. 

Can. — In  re  Hess  Mfg.  Co.,  23  Can. 

B.  C.  644  [dlsm  21  Ont.  A.  66  (a1- 
lowinar  app  23  Ont.  182)];  Minister 
of  Railways,  etc.  v.  Quebec  Southern 
R.  Co.,  12  Can.  Exch.  11. 

B.  C. — Fire  Valley  Orchards,  Ltd. 
V.  Sly,  20  B.  C.  23.  17  DomLR  3,  28 
WestLR  140,  6  WestWkly  934:  Rose 
V.  British  Columbia  Refining  Co.,  16 
B.  C.  215,  18  WestLR  299-  Graham 
Island  Collieries  v.  Canadian  Dev. 
Co.,  12  DomLR  316. 

Man. — Colonial  Assur.  Co.  v.  Smith. 
23  Man.  243,  12  DomLR  111,  24  West 
LR  105. 

Ont. — Stratford  Fuel,  etc..  Cart- 
acre,  etc.,  Co.  V.  Mooney,  21  Ont.  L. 
426,  14  OntWR  489,  16  OntWR  246; 
Bennett  v.  Havelock  Electric  Llpht, 
etc.,  Co.,  21  Ont.  L.  120,  IB  OntWR 
111,  16  OntWR  19,  18  AnnCaa  364; 
Hyatt  V.  Allen,  2  OntWN  927,  18 
OntWR   850    [mod   on   other   grounds 

3  OntWN  370,  20  OntWR  594];  Alex- 
andra Oil,  etc.,  Co.  V.  Cook,  11  Ont 
WR  1054  [dlsm  app  10  OntWR  781]; 
Ruethel  Mln.  Co.  v.  Thorpe,  9  OntWR 
942.  10  OntWR  222;  Stlckney  v. 
Buckel,    6    OntWR    761. 

[a]  Who  ar*  within  the  mU;  eoa> 
tlntuuioa  of  T*UMon. — (1)  The  rule 
that  a  "promoter"  of  a  corporation 
stands  in  a  fiduciary  relation  to  the 
corporation,  charged  with  the  duty 
of  good  faith,  as  in  cases  of  other 
trusts,  so  that  he  cannot  lawfully 
,  make  a  secret  profit  in  a  transaction 
with  the  corporation,  and  must  ac- 
count for  such  profit  if  made,  in- 
cludes one  who  undertakes  to  form 
a  corporation  and  to  procure  for  it 


the  rights,  instrumentalities,  and 
capital  by  which  It  is  to  carry  out 
the  purposes  of  the  incorporation, 
and  to  establish  it  as  able  to  do  Its 
business,  and  his  work  may  begin 
long  before  the  organization  of  the 
corporation,  and  may  continue  after 
the  Incorporation  by  attracting  the 
investment  of  capital  in  its  securi- 
ties. Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Bigelow,  203  Mass.  159,  89 
NE  193,  40  LRANS  314.  See  also 
supra  SS  282,  283.  (2)  The  fiduciary 
relation  between  a  promoter  of  a  cor- 
poration and  the  corporation  contin- 
ues until  the  promoter  has  com- 
pletely established  the  corporation 
according  to  his  plan,  and  his  liabil- 
ity is  comme>isurate  with  the  scheme 
of  promotion.  Where  the  plan  mere- 
ly contemplates  the  organization  of 
the  corporation,  his  duties  may  end 
there;  but,  where  the  scheme  In- 
cludes the  conveyance  to  the  corpo- 
ration of  property  and  the  procure- 
ment of  a  working  capital  in  cash 
from  the  public,  the  obligation  of 
good  faith  continues  to  the  comple- 
tion of  the  plan.  Old  Dominion 
Copper  Min.,  etc.,  vo.  v.  Bigelow,  su- 
pra. See  also  Pletsch  v.  Mllbrath, 
123  Wis.  647,.  101  NW  888,  102  NW 
342,  107  AmSR  1017,  68  LRA  945. 
(3)  But  a  person  who  might  at  the 
inception  of  a  corporation  he  deemed 
the  promoter  cannot  after  the  cor- 
poration has  been  in  existence,  or- 
ganized, and  operated  by  .a  board  of 
directors  for  more  than  a  year,  be 
considered  as  such,  so  as  then  to 
hold  him  to  a  promoter's  fiduciary 
liability  in  dealing  with  the  corpora- 
tion. Russell  V.  Rock  Run  Fuel  Gas 
Co.,  184  F^  102.  89  A  21.  See  supra 
S   283. 

[b]  "Sacrvt  ptollta"  which  pro. 
meters  are  prohibited  to  make  are 
such  profits  as  are  made  without  dis- 
closing the  same  to  the  real  parties 
in  interest  and  obtaining  their  ex- 
press or  implied  consent.  Arnold  v. 
Searing;  78  N.  J.  Eq.   146,   78  A  762. 

OroM  rafarmoaa: 

Duty   to   provide  impartial  directors 

and  make  full  disclosure  see  Infra 

iS  340,  341. 

Effect  of  compromise  see  Infra  {  349. 

Joint  and  several  liability  see  infra 

:   346. 
Knowledge  acquired   by   or   Imputed 
to  corporation  or  stockholders  see 
infra  i  344. 
Liability  for  false  representations  or 

concealment   see   infra   {    345. 
Liability    of   alders   and   abettors   of 

promoters  see  infra  }   366. 
Liability  of  purchaser  of  secret  prof- 
its see  Infra  {   347. 
Limitations  and  laches  see  infra  {} 

360,   361. 
Measure  of  recovery  or  other  relief 

see  infra  i  360  et  seq. 
Ratification  or  rescission  by  corpora- 
tion see  infra  SS  344,  362  et  aeq. 
Reimbursement  for  services  and  ex- 
penses see  infra  {   362. 


Remedies  of  corporation  and   stock- 
'    holders  see  infra  {  350  et  seq. 
Special  applications  of  rule  see  infra 

S:   336-338. 
What  law  governs  see  Infra  }  348. 
When    the    rule    does   not   apply    see 

infra  H   342,   343. 

86.  .  U.  S. — Chandler  v.  Bacon,  30 
Fed.    638. 

Mass. — Hayward  v.  Leeson,  176 
Mass.  310,  57  NE  666.  49  LRA  725. 

N.  J. — ^Arnold  v.  Searing,  78  N.  J. 
Eq.  146,  IS  A  762;  Bigelow  v.  Old 
Dominion  Copper  Mln'.,  etc.,  Co.,  74 
N.  J.  Eq.  457,  502,  71  A  163;  Wood- 
bury Heights  Land  Co.  v.  Louden- 
slager,  55  N.  J.  Eq.  78.  35  A  43S 
[mod  on  other  grounds  58  N.  J.  Eq. 
566.   43  A  671]. 

Wis. — Pittsburg  Min.  Co.  v. 
Spooner,  74  Wis.  807,  42  NW  259,  17 
AmSR  149.  . 

Bng. — Lagrunas  Nitrate  Co.  v.  Lft- 
gunas  Syndicate,   [1899]   2  Ch.  392. 

Ont. — Bennett  v.  Havelock  Electric 
Light,  etc.,  Co.,  21  Ont.  L.  120,  16 
OntWR  111.  1«  OntWR  19.  18  Ann 
Cas  364. 

87.  Whan  mla  4oaa  aot  applr  see 
Infra  H  342.  848. 

88.  U.  S. — Davis  v.  Los  Ovas  Co., 
Inc.,  227  U.  S.  80,  33  SCt  197,  67  L. 
ed.  426  [aff  36  App.  (D.  C.)  872]; 
Dlckerman  v.  Northern  Trust  Co., 
176  U.  S.  181,  20  SCt  311,  44  L.  ed. 
423;  Dunlap  v.  Twin  City  Power  Co., 
226 -Fed.  161.  141  CCA  159:  Common- 
wealth SS.  Co.  V.  American  Ship- 
building Co.,  197  Fed.  797  [mod  on 
other  grounds  216  Fed.  29St.  131  CCA 


etc.,    Co.     V. 
»7   P  10.   18 


6911. 

-  Cal. — ^Lomita  Land, 
Robinson,  164  Cal.  86, 
LRANS  1106.    ■ 

Conn. — Yale  Gas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  SOS,  42  Am 
SR  159.   25  LRA   90. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Tiernan,  37  Kan.  606.  15  P  544. 

Ky. — Paducah  Land,  etc..  Co.  v. 
Mulholland,   14   KyL   861. 

Mass. — Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Bigelow,  188  Mass.  315, 
74  NE  653,  108  AmSR  479;  Parker  V. 
Nickerson,  137  Mass.  487;  Parker  v. 
Nlckerson,  112  Mass.  195. 

Mo. — Exter  v.  Sawyer,  146  Mo.  302, 
47   SW  961. 

N.  J. — See  V.  Heppenhelmer,  69  N. 
J.  Eq.  36.  61  A  843. 

N.  C. — Goodman  v.  White,  174 
N.   C.   399.    93  SE  906,  907    [olt  Cyc). 

Pa. — Slmonds   v.   Vulcan   Oil,    etc. 
Co.,  61  Pa.  202,  100  AmD  628. 
.  Va. — Rlchlands  Oil  Co.  v.  Morrisa. 
108  Va.  288.  61  SE  762. 

Wis. — Cook  V.  Berlin  Woolen  Mill 
Co.,  43  Wis.  433:  In  re  Taylor  Or- 
phan Asylum,  36  Wis.  634;  Pickett  v. 
Wlota  School  Dlst.  No.  1.  25  Wis. 
661,  3  AmR  106;  Puzey  v.  Senler,  9 
Wis.  370. 

Eng. — Kimber  v.  Barber,  L.  R.  8 
Ch.  56:  In  re  British  Seamless  Paper 
Box  Co..  17  Ch.  D.  467;  New  Som- 
brero Phosphate  Co.  v.  Erlanger,  B 
Ch.  D.  73:  Society  for  Illustration  of 
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for  the  profits  he  haa  thu^  realized.**  And  if  a 
promoter  undertakes  to  sell  to  the  corporation  prop- 
erty which  he  owns  himself,  or  on  which  he  has  an 
option,  or  in  which  he  is  otherwise  interested,  he  is 
under  a  dnty  fully  to  disclose  his  interest  and  all 
other  facts  which  the  company  ought  to  know,  in* 
clnding  ordinarily  the  cost  or  other  facts  afEeoting 


the  value  of  the  property.*"  If  at  the  time  he  sells 
he  occupies  the  position  of  a  promoter,  he  is  bound 
to  deal  openly,  and  in  such  a  way  that  those  having 
independent  charge  of  the  company,  as  well  as  those 
who  are  induced  to  become  subscribers  to  the  stock, 
may  be  fairly  advised  of  the  relation  he  bears  to 
the  property  which  he  proposes  to  sell,  in  like  man- 


Practical  KnowledEe  v.  Abbott,  2 
Beav.  559,  17  BngCh  659,  48  Reprint 
1298;  Tyrrell  ▼.  Bank  of  London,  10 
H.  U  Cas.  26.  11  Reprint  934,  t  ERC 

B.  C. — Graham  Island  Collieries  v. 
Cinadian  Dev.  Co.,  12  DomLR  316. 

Ont — Crawford  v.  Bathurst  L,and, 
«tc,  Co.,  43  DomliR  98,  42  Ont.  Li. 
at  [aft  37  Ont  U.  ■  611];  Ben- 
nett V.  HavUock,  21  Ont.  L.  120,  15 
OntWR  111,  16  OntWR  19.  18  Ann 
Cu  354. 

And  see  other  cases  Infra  this  sec- 
tion. See  also  Moraweti  Prlv.  Corp. 
(1st  ed)  {  279  [commenting  on  New 
Sombrero  Phosphate  Co.  v.  Erlanger, 
5  Ch.  D.  73].  And  note  the  strong 
language  of  Sir  Nathaniel  Lindley  In 
the  nrst  edition  of  his  celebrated 
work  on  partnership.  Llndley  Partn. 
(l»t  ed)  p  497.  See  also  the  opinion 
of  Sir  John  RomlUy,  M.  R.,  in  LiOn- 
don  Bank  v.  Tyrrell,  6  Jur.  N.  S.  924 
[dlst  Great  Luxembourg  R.  Co.  v. 
Magnay,  25  Beav.  586,  S3  Reprint 
7(1];  and  the  language  of  Thompson, 
J.,  In  Simons  v.  Vulcan  Oil,  eta,  Co., 
ei  Pa.  202.  100  AmD  628. 

»«m«ai>»  see  Infra  {  360  et  seq. 

n.  U.  8. — ^Dlckerraan  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  311, 
44  L.  ed.  423;  Dunlap  v.  Twin  City 
Power  Co..  226  Fed.  161,  141  CCA  159; 
Walker  v.  Pike  County  Land  Co.,  189 
Fed.  609,  71  CCA  593;  Central  Trust 
Co.  V.  East  Tennessee  Land  Co.,  116 
Fed.  743;  Yelser  v.  U.  S.  Board,  etc., 
Co..  107  Fed.  340,  46  OCA  567,  62 
LRA  724. 

Cal. — Callfornla-Calaveras  Min,  Co. 
V.  Walls.  170  Cal.  286,  149  P  596; 
Lomlta  Land,  etc..  Co.  v.  Robinson, 
164  Cal.  36.  97  P  10.  18  LRANS  1106; 
Bx-Miaslon  Land.  etc..  Co.  v.  Flash. 
>7  Cal.  610.  82  F  600. 

Conn. — Yale  Gas  Stove  Co.  v.  Wil- 
cox. 64  Conn.  101.  29  A  303.  42  AmSR 
159.  25   LRA   90. 

111. — Mississippi  Lumber  Co.  v. 
Joice,  176  111.  A.  110. 

Ind. — Parker  v.  Boyle.  178  Ind.  660, 
S«7,  99  NB  986  [Clt  Cycl. 

Iowa. — CafCee  v.  Berkley.  141  Iowa 
344.  118  NW  267;  The  Telegraph  v. 
Loetscher.  127  Iowa  383.  101  NW 
773,  4  AnnCas  667. 

Kan. — Hayden  v.  Green.  66  Kan. 
204,  71  P  236. 

Ue. — Mason  v.  Carrothers.  106  Me, 
392,  74  A  1030. 

Mo. — Exter  v.  Sawyer,  146  Mo,  302, 
47  SW  951;  South  Joplln  Land  Co.  v. 
Case,  104  Mo.  672,   16  SW  390. 

N.  J. — ^Arnold  v.  Searing,  78  N.  J. 
Eq.  146.  78  A  762;  Blgefow  v.  Old 
Dominion  Copper  Min.,  etc.,  Co.,  74 
N.  J.  Eq.  457,  71  A  168;  Woodbury 
Heights  Land  Co.  v.  Loudenslager. 
55  N.  J.  Eq,  78.  36  A  486,  «8  N,  J.  Bq. 
556,  43  A  671;  Plaquemines  Tropical 
Fruit  Co.  V.  Buck,  62  N.  J.  Eq.  219, 
.'7  A  1094. 

N.  T. — ^Brewster  v.  Hatch,  122 
N.  r.  349,  26  NB  506,  19  AmSR  498; 
Ebling  V.  Nekarda,  148  App.  Div. 
193,  132  NTS  309  [aff  210  N.  Y.  566 
mem,  104  NB  1129];  Travis  v.  Travis. 
140  App.  Div.  191,  124  NTS  1021; 
Crowe  V.  Malba  Land  Co.,  76  Misc. 
576.  135  NTS  464;  Colton  Impr.  Co. 
V.  Rlchter,  26  Misc.   26.   55  NTS  486, 

Oh. — Second  Nat.  Bank  v.  Green- 
▼ille  Screw-Point  Steel  Fence  Post 
Co.,  23  Oh.  Cir.  Ct.  274.        -      • 

Pa — Rice's  App.,  79  Pa.  168;  Dens. 
more  Oil  Co.  v.  Densmore.  64  Pa.  48; 
Simons  V.  Vulcan  Oil.  etc.,  Co.,  61 
Pa  202,  100  AmD  628;  McElhenny's 
App..  61  Pa.  188. 

Va — Central  Land.  Co.  v.  Oben- 
chain.  92  Va.  130,  22  SB  876;  Boscher 
V-  Richmond,  etc..  Land  Co..  89  Va. 
i|6.il6  SB  360,   87  AmSR  879. 


Wis. — ^Limited  Inv.  Assoa  v.  Glen- 
dale  Inv.  Assoc.,  99  Wis.  64,  74  NW 
633;  Pittsburg  Min.  Co.  v.  Spooner. 
74  Wis.  307,  42  NW  269,  17  AmSR 
149. 

Eng. — Whaley  Bridge  Calico  Print- 
ing Co.  V.  Green.  6  Q.  B.  V>.  109;  New 
Sombrero  Phosphate  Co.  v.  Erlanger, 
6  Ch.  D.  73-  raff  3  App.  Cas.  1218,  6 
ERC  777];  Emma  Silver  Min,  Co.. 
Ltd.  V.  Lewis,  4  C.  P.  D.  396;  Twy- 
cross  V.  Grant.  2  C.  P.  D.  469. 

Can. — Minister  of  Railways,  etc.  v. 
Quebec  Southern  R.  Co..  12  Can. 
Exoh.   11. 

B.  C. — Graham  Island  Collieries  v. 
Canadian  Dev.  Co.,  )2  DomLR  316. 

Ont. — Alexandria  Oil,  etc.,  Co.  v. 
Cook.  11  OntWR  1064. 

Parties  who  act  as  agents  for  a 
corporation  in  acquiring  property 
for  it  cannot  make  a  profit  out  of 
the  transaction;  nor  can  they  do  so 
if  'they  assume  to  act  without  prec- 
edent authority,  if  their  transactions 
are  accepted  as  the  acts  of  agents  by 
the  corporation;  and  if.  with  a  view 
to  creating  a  corporation,  persons 
represent  themselves  as  acting  for 
the  company  to  be  formed,  and  pro- 
pose to  sell  at  the  prices  they  pay, 
and  their  purchases'are  taken  on  such 
representations,  and  stockholders  in- 
vest thereon,  it  is  a  fraud  on  the 
company  and  interested  parties  to 
allow  such  agents  to  retain  profits 
paid  them  in  Ignorance  of  the  true 
sums  actually  advanced  in  making 
purchases.  Simons  v.  Vulcan  Oil. 
etc.,  Co..  61  Pa,  202,  100  AmD  628. 

"In  many  cases,  promoters  in  an- 
ticipation of  the  formation  of  the 
company  themselves,  buy  property 
in  order  to  make  it  over  to  the  com- 
pany upon  formation.  Whether  the 
company  in  such  cases  is  entitled  to 
claim  the  benefit  of  the  bargain 
made  by  the  promoter  is  often  a 
question  of  nicety,  and  may  depend 
upon  whether  the  promoter  buys  the 
property  with  his  own  money  or  with 
money  that  is  in  effect  subscribed 
for  the  share  capital.  It  may  be  thus 
in  effect  subscribed  before  the  for- 
mation of  the  company,  as  is  the 
case  with  many  syndicates,  in  which 
event  the  promoter  may  be  a  trustee 
with  respect  to  the  property  for  the 
company  thereafter  to  be  formed,  on 
the  theory  that  the  property  was 
bought  for  the  company."  Bigelow 
v.  Old  Dominion  Copper  Min.,  etc., 
Co.,  74  N.  J.  Eq.  457.  608,  71  A  163. 
And  see  Arnold  v.  Searing,  78  N.  J. 
Eq.  146.  78  A  762. 

"If  two  or  more  persons  associate 
themselves  for  the  purpose  of  pur- 
chasing property,  and  one  of  them 
represents  to  the  others  that  partic- 
ular property  can  be  bought  for  a 
designated  price,  which  he  procures 
to  be  paid  Dy  the  associates,  when 
in  truth  the  purchase  is  for  a  less 
sum,  and  he  has  received  the  differ- 
ence between  the  two  sums,  no 
doubt  he  may  be  compelled  to  ac- 
count for  such  difference,  though  the 
property  may  be  worth  all  that  was 
paid  for  it.  The  same  principal  ap- 
plies as  against  promoters  of  cor- 
porations. Hence,  if  any  of  them 
has  a  secret  contract  for  the  pur- 
chase of  property,  the  terms  of 
which  are  more  favorable  than  those 
disclosed  by  him,  or  an  agreemeAt 
that  he  shall  have  stock  In  the  cor- 
poration without  paying  therefor, 
any  advantage  which  he  thereby  ob- 
tains is  a  fraud  on  the  other  share- 
holders and  upon  the  corporation, 
and  he  will  not  be  permitted  to  re- 
tain it."  Wills  V.  Nehalem  Coal  Co., 
62  Or.  70,  81,  96  P  628. 

90.  U.  S. — Davis  V.  Las  Ovas  Co., 
Inc.,    227    U,    S.    80,    33    SCt    197.    57 


L.  ed.  426  [af(  35  App.  (D.  C.)  372]; 
Edenborn  v.  Sim.  206  Fed.  276.  124 
CCA  339  [rev  on  other  grounds  242 
U.  S.  131.  87  SCt  36]. 

Cal. — Califomla-Calaveras  Min.  Co. 
V.  Walls,  170  Cal.  285,  149  P  696 
(holding  that  it  was  a  fraud  for  the 
promoters  of  a  corporation  formed 
to  purchase  property  owned  by  such 
partners  to  conceal  the  facts  as  to 
the  value  of  the  property);  Lomlta 
Lcuid.  etc.,  Co.  V.  Robinson.  164  Cal. 
86.  97  P  10,  18  LRANS  1106;  Bur- 
bank  V.  Dennis,  101  Cal.  90,  36  P 
444. 

III. — Mlssisslpl  Lumber  Co.  v. 
Joice,   176  111.  A.   110. 

Ind. — Parker  v.  Boyle,  178  Ind.  660, 
667.  99  NE  986   [clt  Cyc]. 

Iowa. — The  Telegraph  v.  Loetscher, 
127  Iowa  883,  101  NW  773,  4  AnnCas 
667. 

Me. — Camden  Land  Co.  v.  Lewis, 
101   Me.    78.    63  A  623. 

Mass. — Old  Dominion  Copper  Min., 
etc.,  Co.  v.  Bigelow.  203  Mass.  159, 
89  NB  193,  40  LRANS  314;  Old  Do- 
minion Copper  Min..  etc.,  Co.  v.  Bige- 
low. 188  Mass.  316,  74  NE  653.  108 
AmSR   479. 

Mich. — ^Fred  Macey  Co.  v.  Macey. 
143  Mich.  138.  106  NW  722,  6  LRANS 
1036. 

Mo. — Brooker  v.  William  H.  Thomp- 
son Trust  Co..  264  Mo.  125.  162  SW 
187;  Exter  v.  Sawyer,  146  Mo.  302,  47 
SW  951;  South  Joplln  Land  Co.  v. 
Case,  104  Mo.  472,  16  SW  390;  Wlano 
Land,  etc.,  Co.  v.  Webster,  76  Mo.  A. 
467. 

N.  J. — See  v.  Heppenhelmer.  69  N. 
J.  Eq.  36.   61  A  843. 

N.  Y. — Heckscher  v.  Edenborn,  203 
N.  T.  210,  96  NB  441  frev  137  App. 
Div.  899  mem.  122  NTS  1131  meml; 
Getty  V.  Devlin.  64  N.  Y.  403.  70  N. 
Y.  604;  Heckscher  v.  Edenborn.  131 
App.  Div.  253,  115  NYS  673:  Mid- 
wood  Park  Co.  v.  Baker,  128  NYS  964 
[aff  144  App.  Div.  939  mem,  129  KYS 
1135  mem]  (holding  that,  where  per- 
sons possessing  a  mere  option  on 
land  organize  a  corporation  to  buy 
it,  have  it  deeded  to  a  dummy,  who 
gives  a  purchase-money  mortgage, 
and  also  a  mortgage  for  the  benefit 
of  such  promoters,  and  then  have 
it  deeded  to  the  corporation,  such 
second  mortgage  representing  profits 
of  the  promoters  undisclosed  to  the 
corporation  is  a  fraud  on  It  which  it 
may  have  set  aside). 

Oh. — Shawnee  Commercial,  *tc. 
Bank  Co.  v.  Miller,  24  Oh.  Cir.  Ct. 
198 

dr.— Wills  V.  Nehalem  Coal  Co..  62 
Or.  70,  96  P  628;  Johnsem  v.  Sheridan 
Lumber  Co.,  61  Or.  36.  93  P  470. 

Va. — Rlchlands  Oil  Co.  v.  Morrlss, 
108  Va,  288,  61  SB  762;  Bosher  v. 
Richmond,  etc..  Land  Co.,  89  Va.  466, 
16  SB  360.  37  AmSR  879. 

Wash. — Mangold  v.  Adrian  Irr.  Co., 
60  Wash.  286.  Ill  P  173. 

Wis. — Pletsch  V.  Milbrath.  123  Wis. 
647,  101  NW  388.  102  NW  342,  107 
AmSR  1017.  68  LRA  945;  Spaulding 
V.  North  Milwaukee  Town  Site  Co., 
106  Wis.  481,  81  NW  1064:  First  Ave, 
Land  Co.  v.  Hildebrand.  103  Wis.  630, 
79  NW  763:  Zinc  Carbonate  Co.  v. 
Shullsburg  First  Nat.  Bank,  103  Wis. 
125,  79  NW  229.  74  AmSR  845;  Heb- 
gen  V.  Koeffler,  97  Wis.  313.  72  NW 
745;  Franey  v.  Warner,  96  Wis.  222. 
71  NW  81;  Pittsburg  Min.  Co.  v. 
Spooner,  74  Wis.  307,  42  NW  269,  17 
AmSR    149. 

Eng. — Erlanger  v.  New  Sombrero 
Phosphate  Co.,  8  App.  (3as.  1218,  9 
ERC  777  [aff  6  Ch.  D.  73];  In  re 
Leeds,  etc..  Theatres  of  Varieties, 
Ltd..  [1902]  2  Ch.  809;  Lagunas 
Nitrate  Co.  v.  Lagunas  Syndicate^ 
[1899]  2  Ch.  892;  Lindsay  Petroleum 
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ner  as  one  who  assumes  to  act  as  agent  of  anothei; 
in  the  purchase  of  property.'^  A  fortiori  promoters 
of  a  corporation  wlu)  falsely  represent  that  the  price 
paid  by  the  corporation  for  property  conveyed  by 
them  to  the  corporation  is  the  cost  thereof  to  them- 
selves, or  who  actively  conceal  the  fact  that  it  cost 
them  less,  are  liable  to  acQount  for  their  profits  in 
the  transaction.*^  It  is  fraudulent  for  the  owners 
to  give  to  the  promoter  a  document  purporting  to 
be  an  offer  made  by  themselves  as  owners  to  sell 
at  a  fictitious  price,  which  the  promoter  is  to  rep- 
resent as  the  real  one,'°  or  for  promoters  to  inseart 
their  names  as  vendors,  when  they  have  no  real 
interest  in  the  property  sold,  in  order  that  they 
may  get  fully  paid-up  shares  for  their  services  as 
promoters.'* 

[i  337]  (2)  BeceiTing  Oommissioii  or  Boxnu.    Nor 


can  a  promoter  negoti^e  a  sale  of  property  to  the 
corporation  and  secretly  receive  a  commission  or 
bonus  tiom  the  vendor.  If  he  does  so  he  will  be 
compelled  to  account  therefor  to  the  corporation, 
or  the  corporation  in  a  proper  case  may  rescind.'^ 
And  a  prospectus  reciting  that  the  company  will 
pay  actual  costs  does  not  include  a  commission  from 
the  owner  of  the  property  to  the  promoters.** 

[i  338]  (3)  Taking  Stock  withont  Fnll  Payment. 
The  general  rule  above  stated,  as  well  as  the  con- 
stitutional and  statutory  'provisions  in  force  in 
many  states  requiring  payment  for  stock,  prevents 
the  promoters  of  a  corporation  from  procuring  the 
issue  of  stock  in  the  corporation  to  themselves 
either  without  consideration  or  for  property  trans- 
ferred to  the  corporation  by  them  at  an  overvalua- 
tion,*^ or  for  secret  profits  or  alleged  services  or 


Co.  V.  Hurd,  L.  R.  6  P.  C,  221;  Fobs 
V.  Harbottle,  2  Hare  461,  24  EngCh 
46r  67  Reprint  189. 

Can. — In  re  Hess  Mtg.  Co.,  23  Can. 
S.  C.  644  [dism  app  21  Ont.  A.  66 
(allowlngr  App  23   Ont   182)]. 

Ont. — Alexandra  Oil,  eta,  Co.  v. 
Cook,  11  OntWR  1064. 

And  see  cases  Infra  note  91. 

[a]  A  olaiuM  In  a  prospectns  of  • 
oompany,  statin?  that  "It  proposes 
to  take  and  hold  the  properties  de- 
sired, paying:  therefor  the  actual 
cost,"  means  that  the,  company  was 
to  pay  the  actual  price  paid  for  the 
land  to  the  owners  thereof,  exclud- 
ing therefrom  all  profits,  to  promot- 
ers. Central  Land  Co.  T.  Obenchain, 
»2  Va.  130,   132,   22  SE   876. 

Wliaa  tlilB  rale  does  not  ^^plT  see 
Infra  $342. 

91.  U.  S.-T<:entral  Trust  Co.  v. 
E^st  Tennessee  Land  Co.,  116  B^d. 
743:  Teiser  v.  United  States  Board, 
etc..  Co.,  107  Fed.  340,  46  CCA  B67, 
52    LRA    724. 

Cal. — Lomita  Land,  etc.,  Co.  v. 
BoUnson,  154  Cal.  36,  97  P  10,  18 
LRANS  1106. 

Conn. — Tale  Gas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  303,  42  AmSR 
-159,  26  LRA  90. 

Mass. — Old  Dominion  Copper  Mln., 
etc' Co.  T.  Blgelow,  188  Mass.  316, 
74  NB  663,  108  AmSR  479:  Hayward 
v.  Leeson,  176  Mass.  810,  57  NB  666, 
49  LRA   726.  ' 

N.  T. — Colton  Impr.  Co.  v.  Blehter, 
26  Misc.  26,  66  NTS  486. 

Oh. — Shawnee  Commercial,  etc. 
Bank  Co.  v.  Miller,  24  Oh.  Clr.  Ct 
198. 

Va. — Jordan  v.  Annex  Corp.,  109 
Va.  626,  64  SB  1050,  17  AnnCas  267. 

Wis. — Limited  In  v.  Assoc,  v.  Olen. 
dale  Inv.  Assoc,  99  Wis.  64,  74  NW 
633. 

Enr. — Qlucksteln  v.  Barnes,  [1900] 
A.  C.  240;  In  re  Leeds,  etc.,  Theatres 
of  Varieties,  Ltd.,  [1902]  2  Ch.  809. 

And  see  other  cases  in  preceding 
note;  and  Infra  I  340  et  seq. 

"A  promoter  Is,  according  to  my 
view  of  the  case,  in  a  fiduciary  rela- 
tion to  the  company  which  he  pro- 
motes or  causes  to  come  Into  exist- 
ence. If  that  promoter  has  a  prop- 
erty to  sell  to  the  company,  it  is 
quiie  open  to  him  to  do, so;  but  upon 
him,  as  upon  any  other  person  in  a 
fiduciary  position,  it  is  Incumbent  to 
make  full  and  fair  disclosure  of  his 
Interest  and  position  with  respect  to 
that  property.  I  can  see  no  differ- 
ence in  this  respect  between  a  pro- 
moter and  a  trustee,  steward,  or 
agent."  New  Sombrero  Phosphate 
Co.  T.  Brlanger,  6  Ch.  D.  73,  118  tauot 
Exeter  V.  Sawyer,  (per  James  L.  J.) 
146   Mo.   302,   321,    47   SW  951]. 

sa.  U.  S. — Davis  V.  Las  Ovas  Co., 
Inc.,  227  U.  S.  SO,  33  SCt  197,  57  L. 
ed.   426   raff  35  App.    (D.  C.)    372]. 

Cal. — Callfornla-Calaveras  Mln.  Co. 
V.  Walls,  170  Cal.  286,  149  P  595; 
Lomita  Land,  etc.,  Co.  v.  Robinson, 
164  Cal.  36,  97  P  10,  18  LRANS  1108; 
Burhank  v.  Dennis,  101  Ckl.  90,  36 
P  444;  Ex-Mission  Land,   etc.,  Co.  v. 


Flash.  97  Cal.  610,  32  P  600. 

Ky. — Paducah  Land,  etc.,  Co.  v. 
Mulbolland,   14   KyL  861. 

Mich. — Cuba  Colony  Co.  v.  Klrby, 
149  Mich.  463,  112  NW  1133;  Fred 
Macey  Co.  v.  Macey,  148  Mich.  188, 
106  NW  722,  6  LRANS  1086. 

Miss. — Cook  V.  Southern  Columbia 
Climber  Co.,  75  Miss.   121,   21  S  796. 

Mo. — South  Joplin  Land  Co.  v. 
Case,  104  Mo.  672,  16  SW  390. 

N.  T. — Travis  v.  Travis,  140  App. 
Dlv.   191,  124  NTS  1021. 

Oh. — Bank  v.  Miller,  24  Oh.  Clr.  Ct. 
198;  Second  Nat.  Bank  V.  Oreenvllte 
Screw-Point  Steel  Fence  Post  Co.,  28 
Oh.  Cir.  Ct   274. 

Or. — Johnson  v.  Sheridan  Lumber 
Co.,  61   Or.   36,   93  P  470. 

va. — Jordan  v.  Annex  Corp.,  109 
Va.  626,  64  SE  1060,  17  AnnCas  267. 

Wis. — ^Hebgen  v.  KoefBer,  97  Wis. 
313,  72  NW  746;  Fountain  Spring 
Park  Co.  v.  Roberts,  92  Wis.  846,  66 
NW  899,  63  AmSR  917:  Pittsburg 
Mln.  Co.  V.  Spooner,  74  Wis.  807,  42 
NW  269,   17  AmSR   149. 

Bng. — Lindsay  Petroleum  Co.  v. 
Hurd,  L.  R.  6  P.  C.  221;  In  re  Leeds, 
etc..  Theatres  of  Varieties,  Ltd., 
[19021  2  Ch.  809. 

OnC — Alexandria  Oil,  etc,  Co.  v. 
Cook,  11  OntVSTR  1064. 

See  also  infra  (  340  et  oeq. 

93.  Lindsay  Petroleum  Co.  v. 
Hurd,  L.  R.  6  P.  C.  221;  Bagnall  v. 
Carlton,  6  Ch.  D.  371. 

•4.  In  re  Westmoreland  Qreen, 
etc..  Slate  Co.,  [1893]  2  Ch.  612. 

•6.  U.  S. — Commonwealth  SS.  Co. 
V.  American  Shipbuilding  Co.,  197 
Fed.  797  [mod  on  other  grounds  216 
Fed.  296,  131  CCA  596];  Chandler  v. 
Bacon,  30  Fed.  638. 

Ark. — Tegarden  v.  Big  Star  Zinc 
COy   71  Ark.   277,   72  SW  989. 

Cal. — Lomita  Land,  etc.,  Co.  v. 
Robinson,  164  Cal.  86,  97  P  10,  18 
LRANS  1106. 

Conn. — ^Tale  Oas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  303,  42  Am 
SR  169,   26  LRA  90. 

111. — Mississippi  Lumber.  Cc  v. 
Joice,  176  111.  A.  110. 

Iowa. — The  Telegraph  v.  Ijoet- 
■cher,  127  Iowa  383,  101  NW  773,  4 
AnnCas   667. 

Me. — Mason  v.  Carrothera,  105  Me. 
392,   74  A  1080. 

Mass. — Emery  v.  Parrott,  107  Mass. 
95. 

Miss. — Cook  V.  Southern  Columbia 
Climber  Co.,   75  Miss.  121,  21  S  796. 

Mo. — Brooker  V.  William  H. 
Thompson  Trust  Co.,  264  Mo.  135, 
162   SW  187. 

N.  J. — Woodbury  Heights  Land 
Co.  V.  Loudenslager,  65  N.  J.  Eq.  78, 
35  A  436,  58  N.  J.  Eq.  656,  43  A  671. 

N.  T. — Brewster  v.  Hatch.  122  N. 
T.  349,  25  NE  606,  19  AmSR  498; 
Ebling  V.  Nekarda,  148  App.  Dlv. 
193,  132  NTS  309  [aft  210  N.  T.  666 
mem,  104  NB  1129];  Travis  v.  Travis, 
140  App.  Dlv.  191.  124  NTS  1021; 
Dillon  V.  Commercial  Cable  Co.,  87 
Hun  444,   34  NTS  370. 

N.  C. — ^Waynesvllle  Hospital  Co.  v. 
Sutphen,  175  N.  C.  94,  97.  94  SB  663, 
666  [cit  Cyc]. 


Oh. — Second  Nat.  Bank  v.  Green- 
ville Screw-Point  Steel  Fence  Post 
COa  28  Oh.   Clr.   Ct.   274. 

Tex. — Commonwealth  Bonding,  etc 
Co.  V.  Thurman,  (Civ.  A)  176  SW 
768. 

Va. — Jordan  v.  Annex  Corp.,  109 
Va.  635,  64  SB  1060,  17  AnnCas  2<7: 
Central  Land  Co.  v.  Obenchain,  92 
Va.  180,  22  SB  876;  Bosher  v.  Rich- 
mond, etc^  Land  Co.,  89  Va.  466,  1( 
SB  iiO,  37  AmSR  879. 

Wis. — Limited  Inv.  Assoc,  v.  Glen- 
dale  Inv.  Assoc,  99  Wis.  64,  74  NW 
638. 

B!ng. — Lydney,  etc..  Iron  Ore  Co.  v. 
Bird,  S3  Ch.  D.  86;  In  re  BriUsh 
Seamless  Paper  Box  Co.,  17  Ch.  D. 
467;  Emma  Silver  Mln.  Co.  v.  Grant, 
11  Ch.  D.  918:  Bagnall  v.  Carlton,  i 
Ch.  D.-  371;  Emma  Silver  Mln.  Co., 
Ltd.  V.   Lewis,   4  C.   P.  D.   396. 

Can. — In  re  Hess  Mfg.  Co.,  23 
Can.  S.  C.  644  [dism  app  21  Ont  A. 
66  (allowing  app  23  Ont  182)]. 
.  Ont — ^Be^inett  v.  Havelock  Elec- 
tric Light  etc.,  Ck>.,  21  Ont  L.  120, 
16  OntWR  111,  18  OntWR  19,  18 
AnnCas  364. 

9&  Central  Land  Co.  v.  Oben- 
chain, 92  Va.  130.  22  SB  876;  Rose 
V.  British  Columbia  Refining  Co.,  1( 
B.  C.  216,  18  WestLR  299. 

•7.  U.  S. — Davis  V.  Las  Ovas  Co., 
Inc.,  227  U.  S.  80,  3»  SCt  197,  67  L. 
ed.  426  [ait  36  App.  (D.  C.)  3721; 
Dickerman  v.  Northern  Trust  Co., 
176  U.  S.  181,  20  SCt  811,  44  L.  ed. 
423;  Kiskadden  v.  Steinle,  203  Fed. 
376,  121  CCA  659;  Chandler  v.  Bacon. 
30  Fed.  638. 

Ala. — Montgomery  Iron  Works  v. 
Roman,  147  Ala.  434,  41  S  811. 

Arix. — Hughes  v.  (^dena  De  Cobro 
Mln.  Co.,  13  Ariz.   62,   108  P  231.     , 

Del. — John  W.  Cooney  Co,  v.  Ar- 
lington Hotel  Co..  101  A  879. 

Iowa. — ^Boulton  Carbon  Co.  v. 
Mills,  78  Iowa  460,  4*  NW  290.  6 
LRA  649. 

Kem. — ^Hayden  v.  Green,  66  Kan. 
204.  71  P  236. 

Ky. — Bennett  v.  Stnart  161  Ky. 
264,  170  SW  642;  Paducah  Land,  etc, 
Co.  v.  MulhoUand,  14  KyL  861. 

Mass. — Keith  v.  Radway,  220  Mass. 
532,  108  NB  498:  Old  Dominion  Cop- 
per Min„  etc,  Co.  V.  Blgelow,  203 
Mass.  169,  89  NB  198,  40  LRANS 
314. 

Mich. — Torrey  v.  Toledo  Portltuid 
Cement  Co.,  168  Mich.  348,  122  NW 
614:  Cuba  Colony  Co.  v.  Klrby,  14» 
Mich.  463,  112  NW  1183. 

Minn.— De  tdi  Motte  v.  Northwest- 
ern Clearance  Co.,  126  Minn.  197,  148 
NW  47. 

N.  J. — ^Tooker  v.  National  Sugar 
Refining  Co.,  80  N.  J.  Bq.  306,  84  A 
10;  Holcombo  v.  Trenton  White  City 
Co.,  80  N.  J.  Eq.  122,  82  A  618  (aff 
82  N.  J.  Bq.  364  mem,  91  A  1069 
mem];  Weber  v.  Nichols,  76  N.  J. 
Eq.  il7,  7B  A  997;  Blgelow  v.  Old 
Dominion  Copper  Mln.,  etc.,  Co.,  74 
N.  J.  Eq.  467.  71  A  158;  See  v.  Hep- 
penhelmer,  69  N.  J.  Eq.  86,  61  A  843. 

N.  T. — Lamphere  v.  Lang.  167  App. 
Dlv.  806,  141  NTS  967  [rev  on  other 
grounds    213    N.    T.    685,    80    NB   82]: 


For  later  eases,  deralopmsBts  and  chanf  es  in  the  law  see  cumulative  Annotatlona,  same  title,  page  and  note  number. 
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ezpenditares  by  them  as  pibmoters  wnieh  were  not 
in  fact  Tendered  or  made,  or  which'  were  overvalued, 
or  an  allowance  of  which  was  procured  without  a 
full  and  fair  disclosure  by  them  of  the  facts  and  in 
fraud  of  the  corporation  or  of  bona  fide  subscribers 
for  stock,  or  otherwise  illegally.*^  The  somewhat 
eommon  custom  among  promoters  of  dividii^  among 
themselves  a  certain  portion  of  the  shares  of  stock 
of  the  company  promoted,  upon  the  principle  of 
"divisfion  and  silence,"  is  fraudulent,  and  the  sur- 
render of  such  stock  for  cancellation  may  be  re- 
qoired  unless  it  has  passed  into  the  hands  of  bona 
flde  purchasers  for  value;"  and  the  very  common 


bargain  between  promoters  and  directors,  by  which 
the  former  agree  to  give  to  the  latter  the  necessary 
shares  to  qualify  them  to  act  as  directors  upon  the 
condition  that  the  directors  return  certain  of  the 
shares  to  the  promoters,  is  gross  misconduct,  and 
the  directors  must  answer  to  the  company  for  the 
real  value  of  the  shares  given  them  as  a  part  of  the 
fraudulent  arrangement.^  It  is  equally  improper 
for  a  promoter  to  promise  a  director  that  his  sub- 
scription shall  be  merely  nominal,  and  that  he  will 
not  be  required  to  pay  for  the  stock,*  or  that  he 
will  be  indemnified  if  the  enterprise  should  prove 
unprofitable.    The  value  of  any  such  indemnity  be- 


Travis  v.  Travis,  140  App.  Div.  li>l, 
1:4  NTS  1021;  Rathbone  v.  Ayer,  121 
Aop.  Dlv.  356,  106  NTS  1041  [rev  on 
other  grounds  196  N.  T.  608  mem, 
»  NE  1111  mem];  Herbert  v.  Dur- 
yea.  J4  App.  Dlv.  478,  64  NTS  311 
(air  164  N.  T.  e»6  mem,  68  NE  1088 
mem]. 

Oh. — Gates  v.  Tippecanoe  -  Stone 
Co..  67  Oh.  St.  60,  48  NE  286,  63  Am 
SR  706;  Shawnee  Commercial,  etc. 
Bank  Co.  v.  MlUer,  24  Oh.  Clr.  Ct. 
191. 

Okl. — Webster  v.  Webster  Refining 
Co.,  16  Okl.  168,  128  P  261,  47  LRA 
NS  697. 

Or. — McAllister  v.  American  Hos- 
pital Assoc,  62  Or.  630,  126  P  286; 
wills  V.  Nehalem  Coal  Co.,  62  Or. 
70,  96  P  628:  Johnson  v.  Sheridan 
Lumber  Co.,  61   Or.   36,   93   P  470. 

Va.— Rlchiands  Oil  Co.  v.  Morriss, 
108  Va.  288,  61  SE  762. 

Man. — Colonial  Assur.  Co.  v.  Smith, 
23  Man.  248,  12  DomLR  118,  24  West 
LR  IDS;  R«  Winnipeg  Hedge,  etc., 
Co.,  22  Man.  83,  1  DomLR  316,  20 
WestLR  337;  In  re  Jones,  etc.,  Elec- 
tric Co.,  18  Man.  649. 

Ont. — In  re  Manes  Tailoring  Co., 
U  Ont.  L.  672,  11  OntWR  498,  13 
OntWR  829. 

W.  U.  S. — ^Davls  V.  Las  Ovaa  Co., 
Ina,  227  U.  S.  80,  33  SCt  197,  67  L. 
«d.  426  [aff  36  App.  CD.  C.)  3721; 
Dickerman  v.  Northern  Trust  Co.,  176 
t.  S.  181,  206,  20  SCt  311,  44  L..  ed. 
423;  Dunlap  v.  Twin  City  Power  Co., 
226  Fed.  161.  141  CCA  169:  Gelser  v. 
U.  S.  Board,  etc.,  Co.,  lOrT  Fed.  340, 
46  CCA  667,  62  LRA  724. 

Ala. — Lyons  v.  Webster,  78  S  337: 
Moore  v.  warrior  Coal,  etc.,  Co.,  178 
Ala.  234,  236,  69  S  219,  AnnCasl916B 
173  [clt  Cycl. 

Ariz. — Hughes  v.  Cadena  De  Cobre 
Mln.  Co..  13  Arts.  62,  108  P  281. 

Del. — John  W.  Cooney  Co.  v.  Ar- 
lington Hotel  Co.,  101  A  879. 

Ind.— Cushion  Heel  Shoe  Co.  v. 
Hartt,  181  Ind.  167,  103  NE  1063,  60 
LRANS  979  (collecting  authorities). 
Iowa. — Hinkley  v.  Sac  Oil,  etc., 
Co.,  132  Iowa  396,  107  NW  629,  119 
AmSR  664. 

Me. — Mason  v.  Carrothers,  106  Me. 
392.  74  A  1030;  Camden  Land  Co.  v. 
Lewis,  101  Me.  78.  (3  A  623. 

Mass. — Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Bigelow,  203  Maae.  169, 
It  NE  193,  40  LRANS  314;  Old  Do- 
minion Copper  Mln.,  etc.,  Co.  v.  Bige- 
low, 188  Mass.  816,  74  NE  663,  108 
AmSR  479;  East  Tennessee  Land 
Co.  v.  Leeson,  183  Mass.  37,  66  NE 
427;  Hay  ward  v.  Leeson,  176  Mass. 
310.  57  NE  666,  49  LRA  726;  Emery 
T.  Parrott,   107  Mass.  96. 

Mich. — Torrey  v.  Toledo  Portland 
Cement  Co.,  168  Mich.  848,  122  NW 
614;  Cuba  Colony  Co.  v.  Klrby,  149 
Mich.  468,   112  NW  1183. 

Minn. — De  La  Motte  v.  Northwest- 
ern Clearance  Co.,  126  Minn.  197, 
201  148  NW  47  [clt  Cyo]. 
^«.  J. — Tooker  v.'  National  Sugar 
Refining  Co.,  80  N.  J.  Eq.  806,  84  A 
10  (promoter  of  consolidation) ;  See 
▼.  Heppenheimer,  69  N.  J.  Eq.  36,  61 

„N.  T.— Brewster  v.   Hatch,   122   N. 
T.  349,  25   NE   506,  19  AmSR  498. 
^  Or.— Wills  V.  Nehalem  Coal  Co.,  62 
Or.  70,  96  P  628. 


Wis.— Pletsch  v.  Mllbrath.  128  Wis. 
647,  101  NW  388,  102  NW  842,  107 
AmSR  1017,   68   LRA  946. 

Eng. — In  re  Eddystone  Marine  Ins. 
Co.,  [1893J  3  Ch.  9  [aft  68  L.  T.  Rep. 
N.  S.  408];  Emma  Silver  Mln.  Co.  v. 
Grant,  11  Ch.  D.  918;  In  re  Here- 
ford, etc..  Wagon,  etc.,  Co.,  1  Ch.  D. 
621;  Emma  Silver  Min.  Co.,  Ltd.  v. 
Lewis.   4  C.  P.   D.   396. 

Can. — In  re  Hess  Mfg.  Co.,  28  Can. 
S.  C.  644  [diam  app  21  Ont.  A.  M 
(allowing  app  23  Ont.   182)]. 

B.  C— Fire  Valley  Orchards,  Ltd. 
V.  Sly,  20  B.  C.  23c  17  DomLR  3,  28 
WestLR  140,  6  WestWkly  984:  Rose 
V.  British  Columbia  Refining  Co.,  16 
B.  C.  216,  18  WestLR  299. 

Man. — Colonial  Assur.  CJo.  v.  Smith, 
23  Man.  243,  12  DomLR  118,  24 
WestLR  106. 

Ont.— Bennett  v.  Havelock  Elec- 
tric Light,  etc.,  Co.,  21  Ont.  L.  120, 
IB  OntWR  111,  16  OntWR  19,  18 
AnnCas   354. 

[a]  XUiutnitlOB. — ^Thus  where  pro- 
moters of  a  corporation,  subsequent- 
ly to  Its  creation  and  while  they 
were  its  sole  stockholders,  voted  to 
issue  stock  to  themselves  in  pay- 
ment for  services  in  securing  op- 
tions on  lantl,  which  they  assigned 
to  the  corporation,  this  stock  equal- 
ing the  estimated  profits'  to  be  de- 
rived from  the  options,  and  after- 
ward the  promoters  Invited  the  pub- 
lic to  subscribe  for  the  stock,  with- 
out disclosing  the  facts  as  to  such 
stock,  or  getting  their  consent  to  th6 
payment  of  such  remuneration,  it 
was  hedd  that  they  were  guilty  of 
fraud,  and  that  the  company  could, 
without  returning  the  lands  ac- 
quired under  the  options,  maintain' 
an  action  for  recovery  of  the  stock, 
or  damages  for  the  loss  thereof. 
Said  the  court:  "Payment  to  pro- 
moters of  remuneration  for  their 
services  is  not  made  valid  by  a  vote 
passed  by  the  corporation,  when  the 
corporation  Is  In  the  sole  control  of 
the  promoters  before  the  capital  has 
been  issued  to  the  public.  The  per- 
sons to  whom  the  promoters  owe  the 
duty  which  they  owe  by  reason  of 
their  fiduciary  relation  are  the  per- 
sons who  put  their  money  into  the 
enterprise  at  the  Invitation  of  the 
promoters,  that  is  to  say,  tha  future 
stockholders."  Hayward  v.  Leeson, 
176  Mass.  310,  319,  57  NE  666,  49 
LRA  726.  And  see  East  Tennessee 
Land  Co.  v.  Leeson,  183  Mass.  37,  66 
NE  427. 

[b].  BSeot  of  staitata^-d)  A  stat- 
ute authorising  corporations  to  Issue 
stock  full  paid  and  nonassessable  in 
payment  for  property  contemplates 
two  independent  contracting  parties, 
and  does  not  authorize  a  sale  of 
property  by  promoters  to  a  corpora- 
tion, the  stockholders  and  directors 
of  which  are  mere  dummies  acting 
as  their  employees,  and  the  issuance 
of  stock  to  the  promoters  therefor. 
to  an  amount  affording  them  a  large 
secret  profit.  Mason  v.  Carrothers. 
105  Me.  392,  74  A  1030.  (2)  The 
same  rule  applies  to  an  issue  of 
stock  to  promoters  for  services, 
Hayward  v.  Leeson,  176  Mass.  810, 
67   NE   666,    49    LRA   726. 

BsmedlM  of  coipoiAtloa  In  such 
cases  see  infra  {   360  et  seq. 


[c]     Pefews     Promoters     of     a 

corporation  who  secretly  issued 
stock'  to  themselves  without  consid- 
eration cannot  escape  liability  there- 
for on  the  ground  that  when  the 
stock  was  issued  the  corporation  had 
no  assets  to  make  the  stock  valu- 
able, since  shares  of  stock  repre- 
sent a  right  and  Interest  in  the 
management  and  profits  of  a  corpo- 
ration as  well  as  in  its  assets. 
Hughes  V.  Cadena  de  Cobre  Mln.  Co., 
13  Ariz.   62.  108  F  231. 

Td]  VoaeoBiMit '  of  ooxporSitioB.— 
Where  the  promoters  of  a  corpora- 
tion procured  the  issuance  to  tnem- 
selves  of  corporate  stock  without 
consideration  under  a  secret  agree- 
ment when  there  was  no  authority 
for  the  issuance  of  stock  by  any 
persons  formally  acting  as  a  board 
of  directors,  and  when  the  corpora- 
tion was  under  the  control  of  the 
promoters,  the  corporation  did  not 
assent  to  the  issuance  of  the  stock, 
unless  all  the  existing  stockholders 
assented  to  the  transaction.  Hughes 
v.  C^adena  de  Cobre  Mln.  Co.,  13  Arls. 
52,  109  P  231. 

*  [e]  Nonoonaeot  of  ■tooUioUart 
tranafer  of  shazea. — The  fact  that 
one  stockholder  had  no  knowledge  of 
the  secret  agreement  between  the 
promoters  for  the  Issuance  to  them- 
selves of  stock  without  considera- 
tion, and  that  he  never  assented  to 
it.  fixed  the  want  of  assent  of  all 
existing  stockholders,  so  that  the 
corporation  could  sue  in  equity  for 
the  fraud  of  the  promoters,  notwith- 
standing the  transfer  before  suit  by 
such  stockholder  of  his  stock  to  the 
corporation.  Hughes  v.  (badena  de 
Cobre  Mln.  Co.^  13  Arts.  62,  108  P 
231. 

[f1  BvldMtoe;  vato*  of  aervleea  la 
eonaectloft  with  psopeitjr^Whero,  In 
a  suit  by  a  corporation  against  Its 
promoters  for  the  cancellation  of 
stock  issued  to  themselves  without 
consideration,  under  a  secret  agree- 
ment, the  evidence  showed  that  the 
promoters  never  acquired  any  Inter- 
est in  specified  property,  o»  In  op- 
tions thereon,  and  that  the  stock 
was  not  Issued  In  consideration  of 
any  Interest  that  they  had  in  the  op- 
tions or  the  property,  and  that  all 
money  paid  for  the  options  or  trans- 
fers for  the  development  of  the  prop- 
erty were  paid  out  of  the  proceeds 
ot,  sales  of  stock  made  to  the  pub- 
lic, evidence  of  the  value  of  the 
services  of  one  of  the  promoters  in 
examining  such  property  was  prop- 
erly excluded  as  immaterial.  Hughes 
V.  Cadena  de  Cobre  Min.  Co.,  18 
Ariz.   52,   108  P  231. 

98.  Paducah  Land,  etc.,  CV).  ,  y. 
MulhoUand.  24  SW  624,  16  KyL  6^4; 
De  La  Motte  v.  Northwestern  Clear- 
ance Co.,  126  Minn.  197,  148  NW  47; 
Getty  V.  Devlin,  54  N.  T.  403;  Soci- 
ety for  Illustration  of  Practical 
Knowledge  v.  Abbott,  2  Beav.  669.  17 
EngCh  659,  48  Reprint  1298.  But 
see  In  re  British  Seamless  Paper 
Box   Co.,    17   Ch.    D.    471. 

Samedlea  see  infra  {  360  et  seq. 

1.  In  re  British  Provident  Life, 
etc.,  Assoc.,  6  Ch.  D.  306. 

a.  Litchfield  Bank  v.  Church,  29 
Conn.   137. 
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longs  to  the  company.* 

[$  330]  c.  Wliat  Is  No  Defense.'  It  is  immaterial 
in  such  cases  that  the  company  gets  the  property 
at  a  good  bargsdn.  This  does  not  relieve  the  pro- 
moter from  liability,  for  the  company  has  a  right 
to  the  best  bargain  which  those  acting  in  its  inter- 
est as  fiduciaries  can,  with  full  knowledge  of  the 
facts,  give  it;  and  therefore  it  is  no  defense  against 
a  claim  -by  the  corporation  for  secret  profits  real- 
ized by  the  promoters  that  the  property  is  worth 
the  amount  or  more  than  the  amount  paid  by  the 
corporation.*  Nor  is  it  any  defense  that  the  cor- 
poration obtained  in  an  unlawful  way  the  money 
which  it  paid  the  promoter,  as  by  an  illegal '  issue  , 
or  sale  of  its  stock  to  its  corporators."  And  where 
a  promoter  has  made  a  fraudulent  sale  of  land  to  a 
corporation,  the  fact  that  the  sale  was  not  fraudu- 
lent as  to  some  of  the  stockholders  is  not  a  bar  to 
an  action  by  the  corporation."  A  corporation  may 
recover  from  its  promoter  the  secret  profits  made 
by  himself  and  his  associate  in  selling  property  to 
the  corporation  while  he  and  such  associate  con- 
trolled the  corporation,  although  the  recovery  will 
benefit  the  stock  taken  by  the  associate,  who  htis^ 
condoned  the  wrong  ;^  and  it  has  been  held  that  it 
is  no  answer  to  a  suit  by  the  corporation  to  set 
aside  the  fraudulent  contract  to  say  that  injustice 
will  be  d»ne  because  stockholders  who  were  parties 
to  the  fraud,  as  well  as  the  innocent  stockholders, 
will  be  benefited  by  the  relief  granted.*  On  the 
other  hand,  however,  there  is  at  least  authority  for 
saying  that  such  a  result  should  be  avoided  if  pos- 
sible, and  that  the  court  will  make  such  a  decree, 


when  it  can  do  so,  evto  when  the  suit  is  by  the 
corporation,  as  will  give  redress  to  the  stockholders 
defrauded  without  inequitably  also  benefiting  those 
who  participated  in  the  fraud.' 

Ownership  of  stock  at  time  of  sale  to  corporation 
and  at  time  of  action.  Nor  is  it  an  answer  to  an 
action  for  secret  profits  or  other  relief  on  behalf 
of  the  corporation  that  the  company  is  a  fluctuating 
body,  and  that  no  person  who  was  a  member  at  the 
time' of  the  transactions  is  a  member  at  the  time  of 
the  bringing  of  the  suit;  but  in  such  case  the  court 
is  bound  to  consider  the  company  as  having  a  per- 
petual existence,  and  is  not  at  liberty  to  go  into 
the  question  of  what  individuals  compose  it.'"  Since 
a  fiduciary  relation  may  exist  between  the  pro- 
moters of ~  a  corporation  and  the  prospective  stock- 
holders before  its  organization,  where  a  promoter 
or  promoters  have  received  a  secret  profit  on  a  pur- 
chase of  property  for  the  corporation  or  a  sale  of 
property  by  them  to  it,  in  which  they  misrepre- 
sented or  concealed 'the  cost  of  the  property  or 
other  facts  as  to  its  value,  the  fact  tHftt  they  owned 
all  the  stock  of  the  company  at  the  time  of  the 
transaction  will  not  necessarily  entitle  them  to  re- 
^tain  such  profit  as  against  the  corporation,  since  it 
represents  the  prospective  stockholders  who  after- 
ward acquired  stock  from  the  corporation  as  well 
as  those  who  were  stockholders  at  the  time.^' 

[$  340]  d.  Duty  to  Provide  Impartial  Directors 
and  to  Make  Fnll  Disdosore— (1)  Knle  Stated.  As 
has  already  been  stated  incidentally  the  fiduciary 
relation  between  a  promoter  dealing  on  behalf  of 
or  with  the  corporation  and  the  corporation  and  its 


8.  In  re  North  Australian  Terr, 
Co.,  [1892]  1  Ch.  822.  ♦ 

^  U.  S.— Central  Trust  Co.  v. 
Hast  Tennessee  Land  Co.,  116  Fed. 
74S:  Telser  v.  U.  S.  Board,  etc.,  Co., 
167  Fed.'  840,  46  CCA  667,  62  LRA 
724. 

Ala.^^Moore  v.  'Warrior  Coal,  etc., 
Co.,  178  Ala.  234,  28S,  69  S  219,  Ann 
Casl91&B  173   rclt  Cyo]. 

Cal. — Burbank  v.  Dennis,  101  Cal. 
90,   35  P  444.  ^  „„ 

Conn.— Tale  Gas  Stove  Co.  v.  WU- 
cox,  64  Conn.  101,  29  A  303,  42  ,Am 
SR   159,    26    LRA  90. 

111.— 4lississlppi  tftimber  Co.  v. 
Jolce,   176  111.  A.  110. 

N.  Y. — ^Munson  v.  Syracuse,  etc., 
R.  Co.,  103  N.  Y.  68,  8  NE3  856;  Mid- 
wood  Park  Co.  v.  Baker,  128  NYS 
964  [all  144  App.  Dlv.  939  mem,  129 
NYS  1136  mem]  (boldinK  that,  where. 
In  the  purchase,  of  land  by  a  corpo- 
ration, its  promoters'  obtain  a  se- 
cret, undisclosed  proflt,  represented 
by  a  mortgage  which  had  been  put 
on  It,  It  is  no  reason  for  not  avoid- 
ing the  mortgage  as  a  fraud  on  the 
corporation  that  the  property,  with 
the  mortgage  on  it,  was  worth  the 
amount  paid). 

Or.— Wills  V.  Nehalem  Coal  Co.,  62 
Or.  70,  96  P  528. 

Eng. — Beck  v.  Kantrowlcz,  t  Kfi.y 
&  J.  230,   69  Reprint  1093. 

Ont. — ^Alexandria  Oil,  etc.,  Co.  v. 
Cook,  11  OntWR  1054. 

5.  U.  S.  Vinegar  Co.  v.  Schlegel, 
143  N.  Y.  ■537,  38  NB  729;  Pittsburg 
Min.  Co.  V.  Spooner,  74  Wis.  307,  42 
NW  259,  17  AmSR  149. 

S.  Exter  v.  Sawyer.  146  Mo.  302. 
47  SW  951;  CoUon  Impr.  Co.  v.  Rich- 
ter,  26  Misc.  26.  56  NYS  486;  and 
other  cases  infra  this  section. 

7.  Old  Dominion  Copper  Mln.,  etc^ 
Co.  V.  Bigelow,  203  Mass.  169,  89  NE 
193.  40  LRANS  314. 

8.  New  Sombrero  Phosphate  Co.  v. 
Erlanger,  6  Ch.  D.  73  [aff  3  App. 
Cas.  1218,  6  ERC  1218].  And  see 
Exter  V.  Sawyer,  146  Mo.  302,  825,  47 
S^W   951. 

"If  the  argument  [that  guilty  par- 
ties will  be  benefited]  were  once  al- 


lowed to  prevail.  It  would  only  be 
necessary  to  corrupt  one  single 
shareholder  ^n  order  to  prevent  a 
company  from  ever  setting  the  con- 
tract aside.  It  may  be  said  you  give 
to  the  shareholder,  who  was  a  party 
to  the  fraud,  a  proflt,  because  he  will 
take  it  in  respect  of  his  shares,  and 
since  as  between  co-consplrators 
there  is  no  contribution,  therefore 
his  brother  conspirators,  who  are 
made  liable  for  the  fraud,  cannot 
make  him  repay  his  proportion.  But 
the  doctrine  of  this  Court  has  never 
been  to  hold  Its  hand  and  avoid 
doing  justice  in  favour  .of  the  Inno- 
cent, because  it  cannot  apportion  the 
punishment  fully  amongst  the  guilty. 
A  dozen  parties  to  a  fraud  may  be 
defendants,  and  one  decree  or  judg- 
ment go  against  all,  and  If  it  Is  a 
fraud  of  such  a  character  that  none 
of  them  can  bring  an  action  for  con- 
tribution, the  plaintiff  may  at  his 
will  and  pleasure  enforce  that  judg- 
ment against  any  one  of  them,  and 
perhaps  pass  over  the  most  guilty 
of  them;  still  there  Is  no  remedy  aa 
between  those  who  commit  the  fraud. 
It  is  pne  of  the  punishments  of 
fraud  that  there  is  no  such  remedy, 
and  that  a  guilty  party,  though  not 
the  most  guilty,  may  suffer  the 
greatest  amount  of  punishment.  It 
Is  one  of   the   deterrents   to   men   to 

Srevent  their  committing  fraud." 
Tew  Sombrero  Phosphate  Co.  v. 
Erlanger,  5  Ch.  D.  73,  114.  But  see 
Old  Dominion  Copper  Min.,  etc.,  Co. 
T.  Lewisohn,  210  U.  S.  206.  214.  28 
set  634.  62  L.  ed.  1026  (where  this 
view  Is  to  some  extent  controverted). 
9.  Hyde  Park  Terrace  Co.  v.  Jack- 
son Bros.  Realty  Co.,  161  App.  Dlv. 
699,   146   NYS   1037. 

[a]  ZUnstmtlOB^— A  suit  was 
brought  by  a  realty  corporation  to 
set  aside  a  mortgage  on  the  ground 
that  It  was  given  to  the  promoters 
of  the  company,  without  the  knowl- 
edge of  subscribers  and  stockhold- 
ers, to  enable  them  to  reap  secret 
profits.  It  appeared  that  subscrib- 
ers to  the  stock  of  the  nlalntlff  cor- 
poration to  the  extent  of  sixty-seven 


thousand  dollars  were  privy  to  the 
fraud,  while  subscribers  holding 
stock  to  the  value  of  forty-eight 
thousand  dollars  relied  upon  fraudu- 
lent representations,  or  were  de. 
frauded  by  concealment  of.  facts  as 
to  the  mortgage  -tn  question.  The 
mortgage  was  assigned  tor  value 
without  knowledge  on  the  part  of 
the  assignees  that  it  was  subject  to 
any  defenses.  Under  such  circum- 
stances it  was  held  that  as  a  can- 
cellation of  the, mortgage  would  liave 
the  effect  of  enabling  the  pernons 
who  committed  the  fraud,  or  vrere 
privy  to  it,  to  reap  the  benefit 
thereof,  equity  would  not  make  such 
decree,  but  that,  as  each  subscriber 
to  the  stock  of  plaintiff  who  had 
been  defrauded  might  have  his  indi- 
vidual action  for  damages,  an  equl  - 
table  result  might  be  obtained  tn 
the  action  already  brought,  by  as- 
certaining the  persons  who  were  de- 
frauded and  directing  that  they  have 
their  remedy  through  the  medium  of 
the  plaintiff  corporation:  and  it  was 
therefore  decreed  that  the  bond  and 
mortgage  be  canceled  unless  the 
damages  of  those  defrauded  be  paid. 
In  which  latter  case  the  moneys 
should  be  held  by  plaintiff  as  trus- 
tee for  distribution  to  the  persons 
defrauded.  Hyde  Park  Terrace  Co. 
V.  Jackson  Bros.  Realty  Co.',  161  Anp. 
Dlv.  699.  146  NYS  1037. 

10.  Phosphate  Sewage  Co.  v.  Hart- 
mont,  6  Ch.  D.  894.  And  see  'Wills  v. 
Nehalem  Coal  Co.,  62  Or.  70.  96  P 
628. 

[a]  Vor  UlnstrstlT*  oases  see 
Chandler  v.  Bacon,  30  Fed.  G38; 
Erlanger  v.  New  Sombrero  Phos>pIiate 
Co.,  3  App.  Cas.  1218,  6  ERG  777 
[aft  6  Ch.  D.  73];  Nant-y-glo,  etc.. 
Ironworks  Co.  v.  Grave,  12  Ch.  D. 
788;  Emma  Sliver  Min.  Co.  v.  Grant, 
11  Ch.  D.  918;  In  re  British  Pro\-l. 
dent  Life,  etc.,  Assoc,  6  Ch.  D.!  366; 
In  re  Morlah  Consols-  Tin  Mln.  Co..  2 
Ch.  D.  1;  In  re  ■Western  of  Canada 
on,  etc.,  Co.,  1  Ch.  D.  5;  Atwood  v. 
Merryweather,   L.  R.   5  Eq.   464    note. 

11.  Cal. — California-Calavera.s-  Mln. 
Co.  v.  Walls,  170  Cal.  286,  149  P   695. 


For  latsr  essss,  deTelopmaiits  and  ehaaTM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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stockholders,  where  he  derires  an  advantage  or 
profit  not  enjoyed  by  all  the  stockholders,  maiies  it 
ineiunbent  n^^n  the  promoter  to  disclose  his  inter- 
est and  other  material  facts;  but  this  is  not  all.' 
As  B  general  rule  two  things  are  required  except  in 
the.  cases  hereafter  noticed :''  (1)  In  oiganiting  the 
corporation  he  must,  as  a  general  rale,  see  that  it 
is  provided  with  a  board  of  directors  which,  in 
dealing  with  him  or  with  third  persons  with  whom 
he  is  interested,  will  act  independently  and  in  the 
interest  of  the  company  and  not  for  him;'*  and 


(2)  to  make  a  full  and  fair  disjjlosure  to  such  di- 
rectors and  to  stockholders  of  his  interest  and  of 
all  the  facts  which  the  corporation  ought  to  know 
before  entering  into  the  intended  eontract.'^*  It  has 
been  held,  however,  that  there  is  no  duty  imposed 
on  the  promoters  of  a  company  to  provide  it  with 
an  independent  board  of  directors,  if  the  real  truth 
is  disclosed  to  those  who  are  induced  by  the  pro- 
moters to  join  the  company,  so  that,  where  the 
promoters  are  vendors  to  the  company,  the  contract 
of  sale  cannot  be  set  aside  under  such  circumstances 


Mt. — Camden  Land  do.  v.  Lewis, 
101  Me.  78.   63  A  523. 

Mass. — Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Blgelow,  203  Mass.  169. 
89  NB  193,  40  LRANS  314;  Hayward 
T.  Leeson.  176  Mass.  310,  67  NE  $66, 
49  LRA  725. 

Va.— RIohlanda  Oil  Co.  v.  Morrlss, 
108  Va.  288,  61  BE!  762. 

Wis.— Pletach  v.  Milbrath,  123 
Wis.  647,  101  NW  388,  102  NW  342, 
107  AmSR  1017,  68  LRA  945;  Pitts- 
burg Min.  Co.  V.  Spooner,-74  Wis. 
SOT,  42  NW  269,  17  AmSR  149. 

Eng. — In  re  British  Seamless 
Paper  Box  Co..  17  Ch.  D.  467. 

Ont. — Bennett  v.  Havelock  Electric 
LiBhL  etc.,  Co.,  21  OYit.  L.  120,  15 
OntWR  111.  16  OntWR  19,  18  Ann 
Cas  354. 
See  also  fnfra  {  343. 
"It  may  be  conceded,  for  It  Is  well 
settled  and  true,  that  promoters  of 
a  corporation  stand  In  a  fiduciary 
relation  to  the  corporation,  and  to  Its 
subscribers  for  stock,  and  to  those 
who  It  Is  expected  will  afterwards 
buy  stock  from  the  corporation.  The 
promoters  owe  to  them  the  utmost 
good  faith.  And  If  they  undertake 
to  sell  their  own  property  to  the 
corporation  they  are  bound  to  dis- 
close the  whole  truth  respecting  It. 
H  they  fall  to  do  this-,  or  If  they 
receive  secret  profits  out  of  the 
transaction,  either  in  cash  or  by  way 
of  allotments  of  stock,  when  there 
are  other  stockholders,  or  it  is  ex- 
pected that  there  will  be  other  hold, 
ers  of  new  and  additional  stock,  un- 
doubtedly the  corporation  may  elect 
to  avoid  the  purchase;  or  it  may 
hold  the  promoters  accountable  for 
the  secret  profits.  If  in  cash;  or 
may  require  a  return  of  the  stock  if 
unsold;  or  If  sold,  an  accounting  for 
the  profits  of  Its  safe."  Camden 
Land  Co.  v.  Lewis,  101  Me.  78,  95,  63 
A  S23. 

12.  When  mJa  doe*  not  apply  see 
infra  {  342. 

13.  u.  8. — Dlckerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  311, 
44  L.  ed.  423. 

Ariz. — Hughes  v.  Cadena  De  Cobre 
Min.  Co.,  IS  Ariz.  52,  108  P  231. 

III. — Federal  L.  Ins.  Co.  v.  Orlflln, 
1<3  111.  A.  5. 

Ind. — Parker  v.  BOyle,  178  Ind.  660, 
567,  99  NE  986    [clt  Cyc]. 

Ky.— Chilton  v.  Bell  County  Coke, 
etc.,  Co.j  163   Ky.    776,    156    SW    889. 

Me. — Mason  v.  Carrothers,  105  Me. 
392.  74   A   1030. 

Mass.— Old  Dominion  Copper  Mln., 
etc..  Co.  V.  Blgelow,  203  Mass.  169,  89 
NE  193.  40  LRANS  314;  Old  Domin- 
ion Copper  Min.,  etc.,  Co.  v.  Bigelow, 
1?8  Mass.  315,  74  NB  653,  108  AmSR 
4i9;  Hayward  v.  Leeson,  176  Mass. 
no.  57  NE  656,  49  LRA  725  (as  to 
which  see  snpfa  9   338  note  99    [a]). 

Mich. — ^Prea  Macey  Co.  v.  Macey, 
143  Mich.  138,  106  NW  722,  6  LRANS 
1036. 

Minn. — De  La  Motte  v.  Northwest- 
.em  Clearance  Co.,  126  Minn.  197,  148 
NW  47. 

..Mo.— Brooker  v.  William  H. 
Thompson  Trust  Co.,  264  Mo.  125. 
162  SW   187. 

,  N.  J. — Bliss  V.  Lfnden  Cemetery 
Assoc,  83  N.  J  Eq.  494,  91  A  304; 
Holcombe  v.  Trenton  White  City  Co., 
JO  X.  J.  Eq.  122,  82  A  618  [alt  82 
n.  }.  Eq.  364  mem,  91  A  1069  meml; 
Arnold  v.  Searlngr,  78  N.  J.  Eq.  146, 
•t  A  762;  Blgrelow  v.  Old  Dominion 
Copper  Min.,    etc.,   Co.,   74   N.    J.   Eq. 


457,  71  A  163;  See  v.  Heppenhelmer, 
69  N.  J.  Eq.  36,  61  A  843. 

N.  T. — Mldwood  Park  Co.  v.  Baker, 
128  NTS  954  [aff  144  App.  Dlv.  939 
mem,    129    NTS    1135    mem]. 

N.  C. — Goodman  v.  White.  174  N.  C. 
399,  93  SE  906,  907  [clt  Cyc]. 

Oh. — Bank  Co.  v.  Miller,  24  Oh.  Clr. 
Ct.    198.        * 

Or. — ^WlUs  V.  Nehalem  Coal  Co.,  62 
Or.  70,  96  P  628. 

Va. — Rlchlands  Oil  Co.  v.  Horriss, 
108  Va.  288,  61  SE  762.  ' 

Wis. — Pietsch  V.  Milbrath,  123 
Wis.  647,  101  NW  388,  102  NW  342, 
107  AmSR  1017.  68  LRA  945;  Heb- 
een  V.  Koeffler,  97  Wis.  313,  72  NW 
746. 

Eng. — ^Brlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218,  6 
ERG  777  [aff  5  Ch.  D.  73];  In  re 
Leeds,  etc.  Theatres  of  Varieties, 
Ltd.,   [1902]   2   Ch.   809. 

Can. — In  re  Hess  Mtg.  Co.,  23  Can. 
S.  C.  644  [dism  app  21  Ont.  A.  66 
(allowing  afr  23  Onf  182)]. 

Ont. — Stratford  Fuel,  etc.,  Cartagre, 
etc.,  Co.  V.  Mooney,  21  Ont.  L.  426, 
14  OntWR  489,  16  OntWR  246; 
Alexandria  Oil,  etc.,  Co.  v.  Cook,  10 
OntWR    781. 

rti]  OoTpoiatlon  rapreaenteA  hj 
promoters  or  employers  of  promot- 
ers.— (1)  A  corporation  .cannot  be 
held  to  have  consented  to  profits  ac- 
quired by  its  promoters  where  the 
promoters  dominated  the  board  of 
directors.  Arnold  v.  Searing,  78  N. 
J.  Eq.  146,  78  A  762;  and  other  cases 
supra  this  note.  (2)  Where  at  the 
time  that  the  promoters  dealt  with 
a  corporation,  it  was  composed  solely 
of  dummy  stockholders  and  directors, 
who  were  employees  of  the  promot- 
ers, they  will  be  regarded  as  dealing 
with  themselves,  and  not  with  an- 
other. Mason  v.  Carrothers,  105  Me. 
392,  74  A  1030.  See  also  Old  Do- 
minion Copper  Min.,  etc.,  Co.  v.  Bige- 
low, 188  Mass.  315,  74  NE  653,  108 
AmSR*  479;  Mldwood  Park  Co.  v. 
Baker,  128  NTS  954  [afr  144  App. 
Dlv.  939  mem,  129  NTS  1135  mem]; 
and  other  cases  supra  this  note. 

[b]  Promoters  voting  as  proxies 
of  atooklioMers. — The  fact  that  pro- 
moters of  a  corporation  held  proxies 
of  a  majority  of  the  stockholders  of 
the  company,  and  voted  the  same  in 
making  a  contract  whereby  they  re- 
ceived certain  nonassessable,  paid-up 
stock,  did  not  make  such  contract 
void  on  Its  face,  for  the  considera- 
tion given  by  the  promoters  to  the 
stockholders  may  have  been  such  as 
to  make  the  transaction  bona  fide 
and  valid.  Gaines  v.  McAllister,  122 
N.  C.  340.  29  SE  844. 

14.  U.  S. — Davis  v.  Las  Ovas  Co., 
Inc.,  227  U.  S.  80,  33  SCt  197,  67 
L.  ed.  426  [aft  35  App.  (D.  C.)  372); 
Dlckerman  v.  Northern  Trust  Co.. 
176  U.  S:  181,  20  SCt  31i,  44  L.  ed. 
423;  Dunlap  v.  Twin  City  Power  Co., 
226  Fed.  161,  141  CCA  169;  Edenborn 
v.  Sim,  206  Fed.  275,  124  CCA  339 
[rev  on  other  grounds  242  U.  S.  181, 
37   SCt  36). 

Ala. — Moore  v.  Warrior  Coal,  etc., 
Co.,  178  Ala.  234,  236,  69  S  219,  Ann 
Ca8l915B  173    [clt  Cyc). 

Ariz. — Hughes  v.  Cadena  De  Cobre 
Min.  Co.,   13  Ariz.  52,  108  P  231. 

Ohl. — California-Calaveras  Min.  Co. 
V.  Walls.  170  Cal.  286,  149  P  595; 
Lomita  Land,  etc.,  Co.  v.  Robinson, 
154  Cal.  36,  97  P  10,  18  LRANS  1106: 
Burbank  v.  Dennis,  101  Cal.  90.  35  P 
444;    Ex-Mlssion    Land,    etc.,    Co.    v. 


Flash,  97  Cal.  610.  82  P  600. 

Ind. — Parker  v.  Boyle,  178  Ind.  660, 
667,   99  NE  986    [clt  Cyc). 

Iowa. — CatCee  v.  Berkley,  141  Iowa    , 
344,    118   NW   287;   The  TelegVaph   v. 
Loetscher,    127    Iowa    383,    101    NW 
773,  4  AnnCas  667. 

Me. — Mason  v.  Carrothers,»105  Me. 
392.  74  A  1030;  Camden  Land  Co.  v. 
Lewis,  101  Me.   78,  63  A  523. 

Mass. — Old  Dominion  Copper  Min., 
etc.,  Co.  ♦v.  Bigelow,  203  Mass.  159, 
89  NE  193,  40  LRANS  314;  Old  Do- 
minion Copper  Mln.,  etc.,  Co.  v.  Bige- 
low. 188  Mass.  316,  74  NE  653.,  108 
AmSR  479;  Hayward  v.  Luson,  176 
Mass.  310,  57  NE  656,  49  LRA  725. 

Mich. — ^Fred  Macey  Co.  v.  Macey, 
143  Mich.  138,  106  NW  722,  5  LRANS 
1036. 

Minn. — ^De  La  Matte  v.  Northwest- 
em  Clearance  Co.,  126  Minn.  197,  148 
NW  47. 

Miss. — Cook  V.  Southern  Columbia 
Climber  Co.,  76  Miss.   121,  21  S  796. 

Mo. — Brooker  v.  William  H. 
Thompson  Trust  Co.,  264  Mo.  125, 
162  SW  187;  Exter  v.  Sawyer,  146 
Mo.  302,  T17  SW  951:  South  Joplin 
Land  Co.  v.  Case,  104  Mo.  672,  16 
SW  390;  Wiano  Land,  etc.,  Co.  v. 
Webster,   76  Mo.  A.   457. 

N.  J. — ^Bliss  V.  Linden  Cemetery 
Assoc,  83  N.  J.  Eq.  494,  91  A  304; 
Holcombe  v.  Trenton  White  City  Co., 
80  N.  J.  Eq.  122,  82  A  618  [aS  82 
N.  J.  Eq.  364  mem,  91  A  1069  mem]; 
Arnold  v.  Searing,  78  N.  J.  Eq.  146, 
78  A  762;  Blgelew  v.  Old  Dominion 
Copper  Min.,  etc.,  Co.,  74  N.  J.  Eq. 
457,  71  A  153;  See  v.  Heppenhelmer, 
69  N.  J.  Eq.  .86,  61  A  843. 

N.  T. — Coltqn  Impr.  Co.  v.  Rlch- 
ter,  26  MIsc  26,  65  NTS  486;  Mid- 
wood  Park  Co.  v.  Baker,  128  NTS 
954  [aft  144  App.  Dlv.  939  mem.  129 
NTS  1135  memf 

N.  C. — WayneevlUe  Hospital  Co.  v. 
Sutphen,  175  N.  C.  94,  94  SE  663,  66t> 
[cit  Cyc);  Goodman  v.  White,  174 
N.  C.    899,   93   SB  906,   907    [clt  Cyc]. 

Oh. — Bank  Co.  v.  Miller,  24  Oh. 
Clr.   Ct    198 

dr. — Wills  v.  Nehalem  Coal  Co.,  62 
Or.  70.  98  P  628. 

Pa. — Rice's  App.,  79  Pa.  168;  Si- 
mons V.  Vulcan  Oil,  etc.,  Co.,  61  Pa. 
202,   100  AmD   628. 

Va. — Rlchlands  Oil  Co,  ▼.  Morrlss,' 
108  Va.  288.  61  SB  762. 

Wis. — Hebgen  v.  Koeffler,  97  Wis. 
313,   72  NW  745. 

Eng. — Gluckstein  v.  Barnes,  [1900] 
A.  C.  240;  Erlanger  v.  New  Sombrero 
Phosphate,  Co..  3  App.  Cas.  1218,  6 
ERC  777  (per  Lord  Penzance);  Lind- 
say Petroleum  Co.  v.  Hurd.  L.  R. 
5  P.  C.  221;  In  re  Leeds,  etc..  The- 
atres of  Varieties,  Ltd.,  [19021  2  Ch. 
809;  Lagiinas  Nitrate  Co.  v.  Lagunas 
Syndicate,.  [1899]  2  Ch.  392  [dist 
Salomon  v.  Salomon.  [18971  A.  C. 
23);  In  re  Olympla,  Ltd.,  [18981  2  Ch. 
165;  Bagnell  v.  Carlton,  6  C^h.  D.  386. 

Ont. — Stratford  Fuel,  etc.,  Cartage, 
etc.,  Co.  V.  Mooney,  21  Ont.  L.  426. . 
14  OntWR  489,  16  OntWR  246;  Ben- 
nett V.  Havelock  Electric  Light,  etc., 
Co.,  21  Ont.  L.  120.  15  OntWR  111, 
16  OntWR  19.  18  AnnCas  354;  Alex- 
andria on,  etc.,  Co.  V.  Cook,'  11  Ont 
WR  1054. 

[a]  Eqnltalila  stookholdera. — Sub- 
scribers to  a  syndicate  organized  by 
promoters  of  a  cdrporation  to  take 
over  the  stock  of  another  corpora- 
tion become,  with  the  promoters, 
equitable  stockholders  in  the  newf* 
corporation,  and  as  such  are  entitled^- 
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merely  because  the  board  of  directors  were  not  in- 
dependent." Nor  does  the  requirement  of  an  inde- 
pendent board  of  directors  apply  where  the  pro- 
moters who  sell  property  to  the  corporation  own  all 
of  the  stock  of  the  corporation  and  no  one  else  is 
interested.*' 

[i  341]  (2)  What  Is  Full  and  Fair  Disdosnre. 
The  promoters  must  faithfully  state  to  the  govern- 
ing body  of  the  company  or  to  its  stockholders  their 
'  interest,  if  any,  and  all  other  material  facts  relat- 
ing to  the  property  which  they  propose  to  sell  to 
the  company  which  would  be  likely  to  influence  the 
company  or  the  stockholders'  in  deciding  the  ques- 
tion of  the  desirability  of  purchasing  it."  A  pro- 
moter,does  not  perform  his  duty  to  disclose  profits 
made  in  a  sale  to  the  corporation  by  submitting  a 
statement  containing  facts  which,  if  followed  by 
further  inquiry,  would  enable  the  inquirer  to  ascer- 
tain the  facts.^  But  it  has  been  held  that  the 
mere  statement,  in  a  prospectus  inviting  subscrip- 
tions to  the  stock  of  a  corporation^  of  the  date  of 
and  the  parties  to  an  agreement  by  which  a  seller 
of  property  taken  by  the  corporation  offers  the  pro- 
moters a  certain  sum  for  the  formation  of  the  com- 
pany, is  a  sufBcient  disclosure.**  The  question  of 
knowledge,  actual  and  constructive,  is  considered  in 
a  later  section." 

[$  342]  e.  When  Bnle  against  SecrBt  Proflts  Doea 


Not  Apply— (1)  In  QeumL  The  rule  prohibiting 
a  promoter  from  making  a  secret  profit  in  selling 
property  to  the  corporation  applies  only  where  he 
is  acting  for  the  corporation  or  a  fiduciary  relation 
otherwise  exists  or  where  there  is  fraud.  There  is  no 
rule  of  law  which  prevents  a  person  who  owns  prop- 
erty, although  purchased  by  him  for  the  purpose, 
from  promoting  a  corporation  and  selling  the  prop- 
erty to  the  corporation  after  it'is  organized.  In 
such  a  case,  in  the  absence  of  fraud,  and  if  he  is 
not  acting  also  for  the  corporation,  but  it  is  repre- 
sented by  an  independent  board  of  directors,  he 
may  sell  at  such  a  price  as  he  may  be  able  to  obtain 
without  regard  to  the  original  cost  to  him,  and 
without  disclosing  such  cost.**'  This  principle  also 
applies  to  other  contracts  between  a  promoter  and 
the  corporation,  and  to  the  adoption  by  a  corpora- 
tion of  contracts  previously  made  by  its  promoter 
with  third  persons  with  the  expectation  of  their 
adoption  by  the  corporation  when  formed.''  And 
when  the  promoters  who  form  a  corporation  and 
sell  their  property  to  it  or  otherwise  contract  'with 
it  are  themselves  the  only  members  of  the  corpo- 
ration and  hold  all  its  stock,-  they  simply  sell  as 
individuals  and  buy  as  a  corporation,  and  the  doc- 
-trine  of  fiduciary  relationship  doea  not  apply.  In 
each  a  case,  if  no  statute  is  violated,  the  transaction 
is  valid  and  the  corporation  cannot  afterward  avoid 


to  be  Informed  by  the  promoters  of 
eJl  details  of  the  operation  and  of 
the  amount  of  profit  which  they  are 
making.  Arnold  v.  Searing;  78  N.  J. 
Eq.  146,  78  A  762. 

IB.  Lagunas  Nitrate  Oo.  v.  Laku- 
nas  Syndicate.    [1899]   2  Ch.  392.. 

16.  Old  Dominion  Copper  Min., 
etc.,  Co.  V.  LewlBOhn,  210  U.  S.  206, 
28  set  634,  52  L.  ed.  1026:  and  other 
cases  Infra  i  342  text  and  note  23. 

17.  Erkinger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218,  6 
ERC  777  [aa  6  Ch.  D.  73].  And  see 
other  cases  supra  }  340. 

[a]  MoMt  spMsUy  Interest. — It  Is 
the  duty  of  a  promoter  having  any 
Interest  in  a  business  transaction  of 
the  corporation,  not  only  to  declare 
that  interest,  but  to  speolfy  the  na- 
ture of  the  same.  Bagnall  v.  Carl- 
ton, 6  Ch.  D.  SSS. 

18.  Mason  V.  Carrothers,  105  Me. 
392,  74  A  1030;  Arnold  v.  Searing,  78 
N.  J.  Bq.  146,  160,  78  A  7«2;  In  re 
Olympla,  Ltd.,   [1898]  2  Ch.  168. 

[a]  XUnatnitiona, — (1)  Subscrib- 
ers to  a  syndicate  organized  by  pro- 
moters of  a  corporation  to  take  over 
the  stiock  of  another  corporation 
were  not  chargeable  with  notice  that 
the  promoters  would  derive  twenty 
per  cent  of  a  bond  issue  and  sixty 
per  cent  of  the  stock  issue  as  com- 
pensation for  their  services,  because 
a  circular  issued  made  it  possible  to 
deduce  the  .fact  that  after  satisfying 
the  syndicate  subscribers  that 
amount  of  bonds  and  stock  would 
remain.  Arnold  v.  Searing,  78  N.  J. 
Eq,  146,  78  A  762.  (2)  "The  main 
question  which  has  to  be  determined 
in  this  case  is  whether  the  documents 
to  which  1  have  referred  contain  a 
sufficient  disclosure  of  that  which  it 
was  the  duty  of  the  promoters  to 
disclose  to  the  company  and  to  those 
who  were  invited  to  Join  it.  In  con- 
sidering this  question  we  must  rec- 
ollect that  we  are  dealing  with  mat- 
ters of  daily  business,  and  must 
have  regard  to  the  habits  and  prac- 
tical necessities  of  ordinary  busi- 
ness men.  Reflned  equitable  doc- 
trine of  constructive  notice  have  lit- 
tle, if  any,  application  to  such  mat- 
ters as  are  now  being  dealt  with. 
To  Inform  a  person  of  a  fact  is  one 
thing;  to  give  him  the  means  of  find- 
ing It  out,  if  he  ,wlll  take  trouble 
enough,  is  another  thing.  A  pro- 
moter of  a  company,   whose  duty  it 


is  to  disclose  what  profits  he  has 
made,  does  not  perform  that  duty 
by  making  a  statement  not  disclos- 
ing the  facts,  but  containing  some- 
thing which,  if  followed  up  by  fur- 
ther investigation,  will  enable  the 
Inquirer  to  ascertain  that  proflts 
have  been  made  and  what  they 
amounted  to."  In  re  Olympia,  Ltd., 
T1898f  2  Ch.  153,  166  (per  Llndley, 
M.  R.).  And  see  Arnold  v.  Searing, 
78  N.  J.  Eq.  14'6,  78  A  762. 

19.  Re  Sale  Hotel.  Ltd..  78  L.  T. 
Rep.  N.  S.  368  [rev  77  L.  T.  Rep.  N. 
S.  681]. 

ao.     See  infra  {  844. 

ai.  U.  S. — Stewart  v.  St.  Louis, 
etc.,  R,  Co.,  41  Fed.  738. 

Cal. — ^Turner  v.  Markham,  16B  Cal. 
B62.   102  P  272. 

Md. — Tompkins  v.  Sperry,  96  Md. 
660,  64  A  264. 

■  Mass. — Old  Dominion  Copper  Min., 
etc.,  Co.  V.  Blgelow,  188  Mass.  316, 
74  NE  66'3,  108  AmSR  479. 

N.  J. — Plaquemines  Tropical  Fruit 
Co.  V.  Buck,  62  N.  S.  Eq.  219,  27  A 
1094. 

N.  T. — Continental  Securities  Co. 
V.  Belmont,  168  App.  Dlv.  483,  164 
NTS  64  [air  83  Misc.  340,  144  NTS 
801]. 

Oh. — Second  Nat  Bank  v.  Oreen- 
vllle  Screw-Point  Steel  Fence  Post 
Co.,  23  Oh.  Cir.  Ct.  274. 

Or. — 'Wills  v.  Nehalem  Coal  Co.,  62 
Or.   70,   96, P  «28. 

Pa. — Densmore  Oil  Co.  v.  Dens- 
more,  64  Pa.  43;  Simons  v.  'Vulcan 
OH,  etc.,  Co.,  61  Pa.  202,  100  AmD 
628;  Lungren  v.  Pennell,  10  'WklyNC 
297 

8.  D. — Chambers  v.  Mittnacht,  28 
S.  D.  449,  122  NW  434:  Huron  Print- 
ing, etc.,  Co.  v.  Klttleson,  4  S.  D. 
620,   626,  67  NW  233. 

W.  'Va. — Richardson  v.  Graham,  46 
W.   Va.   134,   30   SE  92. 

Wis.:— Forfest  Land  Co.  v.  BJork- 
qulst,  110  Wis.  647,  86  NW  183; 
Spauldlng  v.  North  Milwaukee  Town 
Site  Co.,  106  Wis.  481,  81  NW  1064; 
Milwaukee  Cold  Storage  Oo.  v.  Dex- 
ter, 99  Wis.  214,  74  NW  976,  40  LRA 
837. 

Bng. — Atty.-Qen.      y._    New     Tork 


Standard  Trust  Co.,  TlOll]  A.  C.  498 
[air  10  Can.  Exch.  13-9];  Erlanger  v. 
New  Sombrero  Phosphate  Co.,  3  App. 
Cas.  1218,  6  ERC  777  [afT  5  Ch.  D. 
73,  and  rev  the  decision  of  'Vice 
Chancellor    Mallns    in    6    Ch.    D.    73] 


(a  leading  case;  reviewed  and  ex- 
plained at  length  in  Old  Dominion 
Copper  Min.,  etc.,  Co.  v.  Blgelow.  203 
Maas.  159,  179.  89  NE  1&3.  40  LRA 
N8  314):  Omnium  Electric  PalacesL 
Ltd.,  V.  Balnes,  [1914]  1  Ch.  382  [aff 
82  L.  J.  Ch.  619];  In  re  Lady  Forest 
Gold  Mine,  Ltd.,  [1901]  1  Ch.  682; 
Ladywell  Min.  Co.  v.  Brookes,  34  Ch. 
D.  398:  In  re  Cape  Breton  Co.,  29  Oh.  D. 
795;  In  re  British  Seamless  Pa.per 
Box  Co.,  17  Ch.  D.  467:  Albion  Steel, 
etc.,  Co.  V.  Martin,  1  ch.  D.  580;  In 
re  Coal  Economising  Gas  Co..  1  Ch. 
D.  182;  Fobs  v.  HarbottlSk  8  Hare 
461,  24  EngCh  461,  67  Reprint  189. 

Can. — In  re  Hess  Mfg.  Co.,  23  Can. 
S.  C.  644  Cdism  api>  21  Ont.  A..  66 
(allowing  app  83  Ont.  182)];  Minister 
of  Railways,  etc.  v.  Quebec  Soutbem 
R.  Co.,  12  Can.  Ehcch.  123. 

Ont. — Highway  Adv.  Co.  v.  Bills. 
7  Ont.  L.  604,  i  OntWR  161,  3  Ont 
WR  606,  24  (^anLTOccNotes  208; 
Alexajidra  Oil,  etc.,  (3o.  v.  Cook,  11 
OntWR  1064,  1066;  Ruethel  Min.  Co. 
V.  Thorpe,  9  OnfWR  942,  10  OnfWR 
222. 

See  also  Camden  Land  Oo.  ▼.  Leirts. 
101  Me.  78,  63  A  528;  South  Missouri 
Pine  Lumber  Co.  v.  Crommer.  202 
Mo.  604,  101  SW  28;  and  other  cases 
infra  this  section. 

"Any  man  or  number  of  men,  -who 
are  the  owners  of  any  kind  of  prop- 
erty, real  or  personal,  may  form  a 
partnershla  or  association  'with 
others,  ana  sell  that  property  to  the 
association  at  any  price  which  may 
be  agreed  upon  between  them,  no 
mattor  what  it  may  have  originally 
cost,  provided  there  be  no  fraudulent 
mlsrepresentaitilon  made  by  the  ven- 
dors to  their  aaaociates.  They  are 
not  bound  ,to  disclose  the  proflt 
which  they  may  realize  by  the  trans- 
action. They  were  In  no  sense  agents 
or  trustees  In  the  original  purchase, 
and  it  follows  that  there  Is  no  con- 
fidential relation  between  the  pat- 
ties, which  affects  them  with  any 
trust.  It  is  Uke  any  other  case  of 
vendor  and  vendee.  They  deal  tLt 
arms  length.  Their  partners  are  in. 
no  better  position  than  strangers. 
They  must  exercise  their  own  Judg- 
ment as  to  the  value  of  what  they 
buy."  Densmore  Oil  Oo.  v.  I>ens- 
more,  64  Pa.  48,  49. 

as.  Albion  Steel,  etc,  Co.  v.  Mar- 
tin, 1  Ch.  D.  680;  In  re  Coal  Eieo- 
nomlsing  Qas  Co.,  1  Ch.  D.  183;   and 


For  later  e«»e«.  develoyaMSta  and  Ohsaces  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  mumber. 
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the  same,  cancel  stock  or  bonds  issued  in  payment 
for  the  property,  or  recover  the  profit  or  damagfes 
from  the  promoters,'^  unless  on  the  ground  of  fraud 
as  to  future  stockholders,  as  to  which  there  is  a 
conflict  of  opinion."  "In  order  that  the  contract 
may  be  absolutely  binding"  the  promoter,  it  has 
bm  said,  "must  pursue  one  of  four  courses: 
(a)  He  may  provide  an  independent  board  of  o£B- 
eers  in  no  respect  directly  or  indirectly  under  his 
eontrol,  and  make  full  disclosure  to  the  corporation 
through  them-,  (b)  He  may  make  a  full  disclosure 
of  all  material  facts  to  each  original  subscriber  of 
shares  in  the  corporation;  (c)  He  may  proeare  a 
ratification  of  the  contract  after  disclosing  its  cir- 
cmnstances  by  vote^of  the  stockholders  of  the  com- 
pletely established  corporation;  (d)  He  may  be 
himself  the  real  subscriber  of  all  .the  shares  of  the 
capital  stock  contemplated  as  a  part  of  the  pro- 
motion scheme. ' '" 

Issue  of  stock  to  promoters.  These  rules  apply 
where  all  or  part  of  the  stock  of  the  corporation  is 
issued  to  the  promoter  or  promoters  in  payment  for 
property  eonvwred  to  it  or  services  or  labor  i)er- 
formed  for  it,"  provided  the  issue  is  not  in  viola^ 
tioD  of  a  constitutional  or  statutory  provision  as  to 
the  issue  of  stock  and  pa3rment  therefor.^ 

KeceiTing  commiiwion  or  bonos.  Nor  is  a  pro- 
moter precluded  from  Veceiving  a  commission  or 
bonus  from  a  third  person  who  sells  property  to  the 
corporation,  if  all  the  facts  are  communicated  or 
known  to  fdl  those  who  are  interested  in  the  corpo- 
ration, and  .are  consented  to  or  acquiesced  in  by 
them)^  including  persons  who  are  expected  to  take 
stock  from  the  corporation  and  who  sabseqnently 
do  80." 

Pranoter  becoming  stockholder  and  director  or 
oQier  officer.  So  the  mere  fact  that  a  person,  either 
as  principal  or  as  agent  of  the  vendor,  sells  prop- 
erty to  a  corporation  and  afterward  becomes  a 
stockholder  and  a  director  or  other  ofiScer  in  it  does 
not  make  him  liable  for  the  profit  which  he  ao- 
qnired,  if  he  acted  openly  and  honestly  and  as  an 


independent  vendor.**  ^ 

Stockholder  who  has  ceased  to  be  promoter.  Nor 
does  the  rule  in  relation  to  promoters  apply  to  a 
stockholder  who  has  ceased  to  be  a  promoter.  A 
stockholder  in  a  corporation  who  is  not  an  officer 
or  agent  of  it  has  a  right  to  deal  with  the  com- 
pany at  arm's  length  as  a  stranger  might.  If  he 
sells  property  to  it  more  than  a  year  after,  it  has 
been  organized  and  operated  by  a  board  of  directors, 
the  fact  that  he  had  been  a  promoter  of  the  com- 
pany at  its  organization  is  immaterial  to  affect  the 
validity  of  the  sale.^^ 

Purduwe  of  property  on  expiratioii  of  corpora- 
tion's option.  Where  persons  holding  an  option  on 
property  transfer  it  to  a  eorporBtion  formed  by 
them,  taking  in  payment  stock  according  to  their 
interest -in  the  option,  the  agreement  being  that  the 
piiioe  of  the  property  shall  be  paid  by  the  corpora- 
tion, some  of  such  persons  may,  after  the  corpora- 
tion has  allowed  the  option  to  expire,  purchase  the ' 
property  on  their  own  account  without  becoming 
under  any  obligation  to  convey  the  same  to  the  cor- 
poration in  payment  of  their  stock.'^ 

[i  343]  (2)  Snbseanent  Issue  or  lYaiufer  of 
Stock  to  Others.  The  supreme  court  of  tl^e  United 
States  has  held  that,  since  a  corporation  remains 
unchanged  and  unaffected  in  its  identity  by  changes 
in  its  members  or  increase  of  its  capital  stock,  and 
its  legal  action  is  as  equally  binding  on  itself  after 
such  an  increase  as  it  was  prior  thereto,  a  corpo- 
ration cannot  avoid  in  equity  a  purchase  of  prop- 
erty sold  to  it  by  its  promoters  at  a  large  profit  to 
them,  or  in  the  alternative  recover  damages  for 
the  sale,  when  at  the  time  of  such  purchase  they 
owi)ed  all  of  the  stock  of  the  corporation,  so  that 
all  the  stockholders  had  full  knowle^e  of  the  facts, 
although  it  was  at  the  time  contemplated  tht\t  the 
stock  should  afterward  be  largely  increased  and 
issued  to  the  public  withont  a  disclosure  of  such 
profit  to  the  promoters,  and  this  was  in  fact  done." 
In  Massachusetts,  however,  the  court  held  the  con- 
trary on  the  same  state  of  facts  and  the  same  trans- 


other  cases  In  preceding  and  follow- 
ing notes. 

Adoptton  of  praoozponta  ooatzacts 
we  supra  i  290  et  acq. 

aa  U.  S. — Old  Dominion  Copper 
Min..  etc.,  Co.  v.  L«wlsohn,  210  U.  S. 
20«.  28  set  S34,  62  L.  ed.  1026  (as  to 
which  see  further  Infra  9  343);  Fos- 
ter T.  Seymcair,  2S  Fed.  S6,  23 
Blatchf.  107. 

Cal. — Turner  v.  Markham,  166  CaL 
562.  102  P  272. 

Kan. — St.  Ixiuls,  etc.,  R.  Co.  v. 
Tiernan,  37  Kan.  606.  15  F  644. 

Md. — Tompkins  v.  Sperry,  98  Md. 
S(0.  64  A   254. 

Minn. — ^Advance  Realty  Co.  v. 
Nichols,  126  Minn.  267,  148  NTV  85; 
Battelle  v.  Northwestern  Cement, 
He.  Co.,  37  Hlnn.  89,  83   NW  327. 

Mo.— Brooker  v.  William  H. 
Thompson  Trust  Co.,  264  Mo.  126, 
1«2  SW  187. 

_  N.  J. — Arnold  v.  Searlngr,  73-  N.  J. 
Eq.  262,   87  A  881. 
.  N.  Y.— Blum  V.  Whitney,  185  N.  T. 

232.  77  NE  1159;  Seymour  v.  Sprlngr 
Forest   Cemetery   Assoc.,    144    N.    T. 

233,  39  NB  886,  28  LRA  869;  Barr  v. 
New  York,  etc.,  R.  Co.,  126  N.  Y.  263, 
28  NE  146;  Lorlllard  v.  Clyde,  86  N. 
T.  384;  Continental  Securities  Co.  v. 
Belmont,  168  App.  Blv.  483,  164  NYS 
54  faff  83  Misc.  840,  144  NTS  801]; 
Williams  V.  McClave,  168  App.  Dlv. 
1»J.  154  NTS  88. 

„Pa. — Spanrler  Brewing  Co.  v.  Mc- 
Henry,  242  Pa.  S22.  89  A  665. 

En*. — ^Atty.-Ocn.  v.  New  Tork 
Stan&rd  Trust  Co.,  [ISlli  A.  C.  498 
[aff  10  Can.  BJxcli.  139];  Salomon  v. 
Salomon  &  Co.,   Ltd.,  [1897]  A.  C.  22 


(a  leading  case);  In  re  British  Seam- 
less Paper  Box  Co.,  17  Ch.  D.  467; 
In  re  Ambrose  Lake  Tin,  etc.,  Mln. 
Co.,  14  Ch.  D.  390.  And  see  dictum 
in  Old  Dominion  Copper  Mln.,  etc., 
Co.  ▼.  Bigelow,  208  Mass.  169,  89 
NE  193.  40  LRANS  314. 

[a]  Issn*  of  hondmr— Where  the 
tenants  In  common  of  land  create  a 
corporation  for  oemetery  purposes 
and  transfer  the  land  to  it  at  a  [oHce 
agreed  on  by  them,  corporate  bonds 
for  the  price.  Issued  to  the  tenants 
in  proportion  to  their  shares  in  the 
land,  which  are  to  be  paid  out  of  the 
proceeds  of  the  enterprise,  are  not 
invalid  because  the  price  is  excess- 
ive. Seymour  v.  Spring  Forest 
Cemetery  Assoc,  144  N.  Y.  333,  89 
NE  365,   26  LRA  869. 

34.  See  Infra  9  34S. 

35.  Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Blgelow,  203  Mass.  169, 
178,   89   NE   193,    40   LRANS   314. 

ae.  U.  S. — Foster  V.  Seymour,  23 
Fed.  85,  23  Blatchf.  107. 

Cal. — ^Turner  v.  Markham,  166  Cal. 
662,  102  P  272. 

Kan. — St.  Louis,  etc..  R.  Co.  v. 
Tiernan,   37  Kan.   806,    16   P  544. 

Md. — Tompkins  v.  Sperry,  96  Md. 
660,  54  A  264. 

Minn. — Advance  Realty  Co.  v. 
Nichols,    126    Minn.    267,    148    NW   66. 

N.  Y.— Blum  v.  Whitney,  186  N.  T. 
232,  77  NE  1169;  Lorlllard  v.  Clyde. 
88  N.  T.  384;  Continental  Securities 
Co.  V.  Belmont,  168  App.  Dlv.  483, 
154  NTS  64  raff  83  Mlso.  340,  144 
NYS  801];  Williams  v.  McClave,  168 
App.   Dlv.    192,   164   NYS  38. 

Pa — Spangler  Brewing  Co.   v.  Mc- 


Henry,  242  Pa.  622,  89  A  665. 

Utah. — Roberson  'v.  Dr&ney,  178  P 
36. 

W.  Va. — Richardson  v.  Qraham,  45 
W.  Va.  134,  30  SE  92. 

Eng. — Atty.-Gen.  v.  New  Tork 
Standard  Trust  Co.,  [1911]  A.  C.  498; 
In  re  British  Seamless  Paper  Box 
Co..   17  Ch.  D.  487. 

317.     See  infra  {   690  et  seq. 

88.  Baldwin  Alabama  Truck 
Farms  v.  Strode,  184  Ala  213,  63  S 
621;  Advance  Realty  Co.  v.  Nichols. 
128  Minn.  267,  147  NW  65:  Brooker 
v.  William  H.  Thompson  Trust  Co., 
264  Mo.  126,  162  SW  187;  Richard 
Hanlon  Millinery  Co.  v.  Mississippi 
Valley  Trust  Co.,  261  Mo.  653,  168 
SW  359;  Re  Sale  Hotel,  etc.,  Gar- 
dens, Ltd.,  78  L.  T.  Rep.  N.  S.  368. 

39.     See  infra    !    343. 

3a,  Baldwin  Alabama  Truck 
Farms  v.  Strode,  184  Ala.  213,  63  S 
621;  Densmore  OH  Co.  v.  Densmore, 
64  Pa  43;  Lungren  v.  Pennell,  10 
WklyNC  (Pa.)  297;  Albion  Steel,  etc., 
Co.  v.  Martin,  1  Ch.  D.  580;  and 
other  cases  supra  this  section. 

31.  Russell  V.  Rock  Run  Fuel 
Oas  Co.,   184   Pa.  102,   39  A   21. 

33.  Glllett  v.  Dodge,  50  Or.  662, 
89  P  741  (where  the  evidence  was 
reviewed  and  held  to  show  that  it 
was  agreed  that  the  price  of  the 
property  should  bo  paid  by  the  cor- 
poration and  not  by  the  promoters 
with   their  own  funds). 

33.  Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Lewlsohn,  210  U.  S.  206, 
28  set  634,  52  L.  ed.  1025  [aff  148 
Fed.  1020,  79  CCA  634,  and  ia  ef- 
fect,   136   Fed.   916]. 
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actipn.  on  the  ground  that  the  promoters  of  a  eor- 
poration  occupy  a  fiduciary  relation  toward  the  cor- 
poration, although  they  own  all  the  stock  at  the 
time  that  they  deal  with  it,  when  it  is  contem- 
plated that  there  shall  be  a  large  increase  of  the 
stock  and  that  it  shall  be  offered  by  the  corpora- 
tion to  the  public,  which  is  afterward  done;  and 
that  in  such  a  case  the  corporation,  representing 
the  innocent  holders  of  such  stock,  may  sue  the 
promoters  in  equity  to  set  aside  the  transaction  or 
to  recover  the  profits  thus  fraudulently  received  by 
them."*  The  principle  that  promoters  stand  in  a 
fiduciary  relation  to  future  subscribers  for  or  pur- 
chasers of  stock  from  the  corporation  is  held  or 
recognized  ii(i  many  other  cases  ;^  and  notwith- 
standing the  decision  of  the  supreme  court  of  the 
United  States  above  referred  to,  the  prevailing  rule 
ludoubtedly  is  that,  if  promoters,  contemplating 
a  future  issue  or  sale  of  stock  by  the  corporation, 
'  sell  property  to  the  corporation  at  a  gross  over- 
valuation, or  otherwise  receive  a  secret  profit  from 
the  corporation,  and  stock  is  subsequently  issued 
to  innocent  purchasers  or  subscribers  as  contem- 
plated, the  corporation  itself,  or  guch  innocent  pur- 
chasers or  subscribers  on  its  behalf,  when  they 
cannot  obtain  relief  through  the  corporation,"  may 
sue  to  recover  such  secret  profits,  or  in  a  proper 
«ase  to  set  the  transaction  aside  and  for  other  inci- 
dental relief;  and  it  is  no  defense  to  such  a  suit 


that  the  promoters  at  the  time  of  the  transaction 
were  the  only  stockholders,  and  that  the  corporation 
technically  consented  with  full  knowledge  of  all 
t^e  facts."'  The  nde  does  not  apply,  however,  to 
subsequent  purchasers  of  stock  from  the  promoters 
or  other  stockholders  and  not  from  the  corporation. 
Their  remedy,  if  any,  is  by  individual  action,  for 
the  iitjury  is  not  to  the  corporation."^  Nor  does  the 
rule  apply  in  favor  of  subsequent  purchasers  of 
stock  f;-om  the  corporation  where  there  was  no 
fraudulent  concealment  of  the  facts  from  them,  but 
the  transaption  was  open  and  free  from  fraud,  and 
all  the'  facts  were  matters  of  record  on  the  books 
of  the  coiporation,*"  or  where  the  complaining 
stockholders  took  their  stock  with  full  knowledge 
of  the  facts.*" 

[$  344]  f.  Knowledge,  Consent,  aad  Ratification 
or  Waiver.  As  we. have  just  seen,  if  all  of  the 
stockholders  of  the  corporation  have  actual  knowl- 
edge of  all  the  facts  at  the  time  bi  a  purchase  of 
property  by  the  corporation  from  its  promoters,  or 
of  the  making  of  a  profit  in  the  form  of  commis- 
sions from  a  vendor  of  property  to  the  corporation, 
or  otherwise,  and  consent  thereto,  and  the  rights 
of  subsequent  innocent  stockholders  are  not  in- 
volved, the  transaction  cannot  be  avoided  or  the 
profits  recovered  from  the  promoters,  either  by  the 
corporation  or  by  the  stockholders  suing  on  its 
behalf,   for  such  a  transaction  cannot   constitute 


34.  Old  Dominion  Copper  MIn., 
«tc.,  Co.  V,  Blerelow,  203  Mass.  159, 
89  NE  19S,  40  LRANS  314;  Old  Do- 
tninlon  Copper  Mln.,  etc.,  Co.  v. 
BiKelow,  188  Mass.  316,  74  NE  6S3, 
108  AmSR  479. 

Tal  Raasona  tor  daolidoib— In  Old 
Dominion  Copper  Min.,  etc.,  Co.  v. 
BiKelow,  203  Mass.  169,  187.  89  NE 
193,  '40  LRANS  314,  It  Is  said  by 
Rugg,  J.,  after  an  exhaustive  review 
of  the  decisions:  "This  review  of 
-decisions  seems  to  establish  abund- 
antly the  proposition  that  promoters 
stand  in  a  flauciary  position  toward 
the  corporation,  as  well  when  as  a 
part  of  the  scheme  of  promotion  un- 
informed stockholders  are  expected 
to  come  In  after  the  wronsr  has  been 
perpetrated,  as  when  at  that  time 
there  are  shareholders  to  whom  no 
disclosure  is  made.  We  And  no  au- 
thority opposed  except  the  Lewi- 
£ohn  cases  in  the  federal  courts 
(210  U.  S.  206).  If  the  question  is 
examined  on  principle  apart  from  au- 
thority, the  same  result  appears 
clear.  The  starting  point  is  that  a 
promoter  is  a  fiduciary  to  the  cor- 
poration. To  use  the  words  of  Lord 
Cairns  In  Erlanger  v.  New  Som- 
brero Phosphate  Co.,  3  App.  Gas. 
1218,  6  BRC  777:  Promoters  'have 
in  their  hands  the  creation  and 
moulding  of  the  company:  they 
have  power  of  defining  how,  and 
when,  and  in  what  shape,  and  under 
what  supervision,  it  shall  start  into 
existence  and  begin  business.'  The 
corporation  is  in  the  hands  of  the 
promoter  like  clay  in  the  hands  of 
the  potter.  It  is  to  this  person,  abso- 
lutely helpless  and  incapable  of  in- 
dependent initiative  or  uncontrolled 
xiction,  that  the  promoter  stands  as 
trustee.  It  is  not  necessary  to  in- 
quire how  far  he  may  be  trustee 
also  for  shareholders  or  associates. 
In  the  present  case  the  inquiry  re- 
lates wholly  to  his  obligation  to  the 
corporation.  The  fiduciary  relation 
must  in  reason  continue  until  the 
promoter  has  con]pletely  established 
according  to  his  plan  the  being 
which  he  has  undertaken  to  create. 
His  liability  must  be  commet&urate 
with  the  scheme  of  promotion  on 
which  he  has  embarked.  If  the  plan 
contemplates  merely  the  organiza- 
tion of  the  corporation  his  duties 
may  end  there.     But  if  the   scheme 


is  more  ambitious  and  Includes  be- 
sides the  incorporation,  not  only  the 
conveyance  to  It  of  property  but  the 
procurement  of  a  working  capital  in 
cash  from  the  public, '  then  the  obli- 
gation of  faithfulness  stretches  to 
the  length  of  the  plan.  It  would  be 
a  vain  thing;  for  the  law  to  say  that 
the  promoter  is  a  trustee  subject  to 
all  the  stringent  liabilities  which  in- 
here in  that  character  and  at  the 
same  time  say  that,  at  any  period 
during  his  trusteeship  and  long  be- 
fore an  essential  part  of  it  was  exe- 
cuted or  his  areneral  duty  as  such 
ended,  he  could,  by  changing  for  a 
moment  the  cloak  of  the  promoter 
for  that  of  director  or  stockholder, 
by  his  own  act  alone,  absolve  himself 
from  all  past,  present  or  future  lia- 
bility  In   his   capacity   as   promoter." 

35.  See  cases  in  following  notes 
and  supra  SS  28S,  339  text  and  note 
8. 

36.  When  atooldtoUian  maj  ra* 
see  infra  XII,  C. 

37.  Cal. — Californla-Calaveras  Mln. 
Co.  v.  Walls,  170  Cal.  285,  149  P  595. 

Me. — Mason  v.  Carrothers,  105  Me. 
392,   74  A   1030. 

Mass. — Hayward  v.  Leeson,  176 
Mass.  310,  57  NE  656,  49  LRA  725. 

Mich. — ^Torrey  v.  Toledo  Portland 
Cement  Co.,  158  Mich.  348,  122  NW 
614;  Fred  Macey  Co.  v.  Macey,  143 
Mich.  138,  108  NW  722,  6  LRANS 
1086. 

N.  J.— Arnold  v.  Searing,  78  N.  J. 
Eq.  146,  78  A  762;  Groel  v.  United 
Electric  Co.,  70  N.  J.  Eq.  616,  61  A 
1061. 

Or.— Wills  V.  Nehalem  Coal  Co.,  62 
Or.   70,   96  P  528. 

Va. — Richlands  Oil  Co.  v.  Morrlss, 
108  Va.   288.   61   SE  762. 

Wis. — Pletsoh  V.  Milbratb,  123  Wis. 
647,  101  NW  38S,  102  NW  342,  107 
AmSR  1017,  68  LRA  946;  Habgen  v. 
Koeffler,  97  Wis.  318,  72  NW  745; 
Pittsburg  Mln.  Co.  v.  Spooner,  74 
Wis.  307,   42   NW   259,   17  Ami3R   149. 

Eng. — Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218,  6 
ERC  777  [atr  5  Ch.  D.  73]  (a  leading 
case).  . 

Ont. — Bennett  v.  Havelock  Elec- 
tric Light,  etc.,  Co.;  21  Ont.  L.  120, 
15  OntWR  111,  16  OntWR  19,  18  Ann 
Cas    354. 

[a]  "Til*  Bltnatloft  la  «kla  to  fh* 
oonvaraBC*    of   pTop«rty   try   •   man 


■oIvMit  Imt  In  o<At«mplatloa  ot  Is- 
■olT«ncy< — Such  conveyance  is  not 
wrong  until  the  contemplated  In- 
debtedness is  incurred  which  makes 
him  an  insolvent.  Then  the  executed 
evil  intent  stretches  back  and  Invali- 
dates the  original  conveyance.  Here 
the  conveyance  to  the  corporation 
with  the  secret  profit,  when  there 
are  no  uninformed  subscribers  to 
ftock,  if  nothing  more  is  ever  done. 
Is  not  an  actionable  tort.  But  the 
vicious  Intent  looks  forward  to  the 
procurement  of  money  from  the  Ig- 
norant public  by  means  of  original 
subscriptions  and  the  execution  of 
this  evil  intent  extends  backward  to 
contaminatei  the  sale  and  Its  profit." 
Old  Dominion  Copper  Mln.,  etc..  Co. 
V.  Bigelow,  203  Mass.  169,  189,  89 
NE  198,   40   LRANS  314. 

38.  Cal.— Turner  v.  Markham,  165 
Cal.  662,  102  P  272. 

Md.— Tompkins  v.  Sperry,  96  Md. 
660,  64  A  264. 

Mo. — ^Brooker  vl  William  H. 
Thompson  Trust  Co.,  254  Mo.  125, 
162   SW  187. 

N.  J. — Arnold  v.  Scaring,  78  N.  J. 
Eq.   262,   67  A   831. 

N.  Y. — Continental  Securities  Co. 
V.  Belmont,  168  App.  Dlv.  483,  1S4 
NTS  54  [aS  83  Misc.  340.  144  NYS 
801]. 

Wis. — Spaulding  V.  North  Milwau- 
kee Town  Site  Co.,  106  Wis.  481,  81 
NW  1064  (holding  that,  where  land 
has  been  bought  by  the  promoters 
at  one  price  and  sold  to  the  corpora- 
tion at  'a  much  higher  price,  the 
fact  that  one  of  the  promoters,  in 
selling' the  shares  which  he  received 
for  his  interest  in  the  laqd,  repre- 
sented that  the  land  had  been  turned 
over  to  the  corporation  at  what  it 
had  cost  the  promoters  does  not  give 
a  right  of  action  to  the  corporation 
against  such  promoter,  unless,  in 
the  state  of  the  law,  such  a  right 
of  action  otherwise  exists). 

38.  Stewart  v.  St.  Louis,  etc.,  R. 
Co.,  41  Fed.  736;  St.  Louis,  etc.,  R. 
Co.  V.  Tiernan,  37  Kan.  606.  1«  P 
544;  Tompkins  v.  Sperry,  96  Md.  560. 
64  A  264;  Continental  Securities  Co. 
V.  Belmont,  168  App.  Dlv.  483,  164 
NYS  54  [afl  83  Misc.  340,  144  KYS 
801]. 

40.  Richard  Hanlon  Millinery  Co. 
V.  Mississippi  Valley  Trust  Co.,  2S1 
Mo.   653,    158   SW   369. 


For  later  oaa**,  daralopineBts  and  dungas  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fraud  as  against  the  corporation  or  the  stockhold- 
m  having  such  knowledge."  The  corporation  may 
also  be  precluded  from  avoiding  the  transaction  if 
all  the  stockholders  subsequently  expressly  ratify 
it  or  acquiesce  after  acquiring  full  knowledge  of 
the  facts.**  But  where  the  transaction  is'  illegal 
aoi  ultra  vires,  or  where  fraud  is  practiced  on  the 
gtoekholdeni  by  the  promoters,  knowledge  of' it  by 
the  directors  is  not  knowledge  to  the  stockholders, 
and  the  fraud  practiced  on  the  stockholders  cannot 
be  ratified  or  waived  by  the  directors.**  And  where 
the  rights  of  innocent  and  nonconsentiag  stockhold- 
ers are  involved,  action  of  the  board  of  directors 
of  the  corporation  does  not  constitute  consent  on 
the  part  of  the  corporation  'to  an  otherwise  void- 
able purchase  from  or  contract  'with  the  promoters, 
or  to  secret  profits  made  by  them,  where  the  facts 
are  fraudulently  misrepresented  or  not  fully  and 
fairly  disclosed  to  the  directors  or  to  such  pros- 
pective stockholders,**  or  where  the  board  consists 
only  of  the  fraudulent  promoters  or  their  employees 
or  dummies,  or  is  otherwise  controlled  by  them.*'' 
Nor  does  action  or  acquiescence  on  the  part  of  the 
stockholders  constitute  consent,  ratification,  or 
waiver  on  the  part  of  the  corporation  or  the  stock- 
holders, where  there  are  false  representations  or  a 
nondisclosure  of  facts  by  the  promoters,  and  the 
stockholders  therefore'  act  in  ignorance  of  the 
facts.**    As  a  rule  in  this  class  of  cases  actual  as 


distinguished  from  constructive  notice  must  be 
brought  home  to  the  "corporation  and  to  the  object- 
ing stockholders.*'  The  recording  of  deeds  to  the 
promoters  of  a  corporation  of  land  afterward  sold 
to  the  corporation  at  an  advanced  price  is  not 
notice  to  the  corporation  of  the  price  paid  by  the 
proihoters:**  and  the  corporation  and  its  stock- 
holders are  not  chargeable  with  the  knowledge  of 
the  promoters  or  other  ofScers  of  the  corporation 
who  were  acting  in  their  own  interest  and  against 
the  interest  of  the  corporation,*"  unless  they  owned 
all  the  stock  and  were  the  only  persons  interested.°° 
But  if  the  facts  are  stated  in  the  articles  of  incorpo- 
ration, the  corporation  and  all  the  -stockholders  are 
chargeable  with  notice  thereof. °^  And  it' has  been 
held  that  the  fact  that  a  few  stockholders  may  not 
have  known  of  the  transaction  with  the  promoters 
does  not  of  itself  warrant  a  finding  of  fraud.'^ 

[$  345]  g.  Liability  of  Promoters  and  Directors 
for  False  Representatioiis  or  Concealment.'^  "Where 
promoters,  through  fraudulent  misrepresentations  or 
concealments  of  the  truth  which  it  is  their  duty  to 
disclose,  foist  property  on  the  corpoi^tion  which  they 
are  bringing  into  existence  at  an  excessive  valuation, 
the  company  may  maintain  an  action  in  equity 
against  them,  and  also  against  the  directors,  who  con- 
cur in  the  fraud,  to  recover  what  it  has  lost  thereby, 
or  an  action  at  law  to  recover  damages  for  the 
fraud.^     But  promoters  are  not  liable  for  repre- 


41.  Ala. — Baldwin  Alabama  Truck 
Farms  v.  Strode,  lU  Ala.  213, 
(3  8  521. 

CaJ.— Turner  v.  Markham,  165  Cal. 
S62.  102  P  272;  L.omlta  Land,  etc., 
Co.  V.  Robinson,  154  Cal.  36,  97  P 
10,  18  LRANS   1108. 

Ud.— Tompkins  v.  Sperry,  96  Md. 
560,  64  A  254. 

Mass. — Old  Dominion  Copper  Min., 
etc,  Co.  V.  Bigelow,  188  Mass.  315, 
74  XE  653.  108  AmSR  479. 

Minn. — Advance  Realty  Co.  v. 
Nichols,    126   Minn.   267,    148  NW  65. 

Mo. — ^Brooker  v.  'William  H. 
Thompson  Trust  Co..  264  Mo.  125, 
1(2  SW  187:  Richard  Hanlon  Mllll- 
nerr  Co.  v.  Mississippi  'Valley  Trust 
Co.,  251   Mo.   563,   168   SW   869. 

N.  J. — ^Arnold  v.  SearinK,  73  N.  J. 
Eq.  262.  67  A  831. 

N.  Y.— Blum  V.  Whitney,  186  N.  Y. 
212.  77  NB  1169;  Seymour  v.  Spring 
Fbrest  Cemetery  Assoc,  144  N.  f. 
ni,  39  NB  365,  26  LRA  869;  Barr  v. 
New  Tork,  etc.,  R.  Co.,  126  N.  T. 
2(3,  26  NB  146;  Continental  Securl- 
Ues  Co.  V.  Belmont,  168  App.  Dlv. 
483.  154  NTS  64  [aff  83  Misc.  340, 
144  NYS  801]. 

Pa. — Si>anKler  Brewing  Co.  v.  Mc- 
Henry.  242  Pa.  522,  89  A  66S. 

Bng. — ^Atty.-Gen.  v.  Standard  Trust 
Co.,  [1911]  A.  C.  498  [aft  12  Can. 
Exch.  1231;  Salomon  v.  Salomon  & 
Co,  Ltd..  (18971  A.  C.  22;  In  re  Brit- 
ish Seamless  Paper  Box  Co.,  17  Ch. 
D.  4(7;  In  re  Ambrose  lAke  Tin,  etc., 
Co^  14  Ch.  D.  890. 

See  also  supra   |{   342,  343. 

4a.  Barr  v.  New  York,  etc.,  R.  Co., 
125  N.  Y.  263,  26  NE  145;  In  re  Brit- 
ish Seamless  Paper  Box  Co.,  IT  Ch. 
D.  467. 

48.  Burbank  v.  Dennis,  101  Cal. 
>(.  36  P  444;  Simons  v.  Vulcan  Oil, 
etc.  Co..  61  Pa.  202,  100  AmD  628; 
Lasunas  Nitrate  Co.  v.  Lagunas  Syn- 
dicate, [1899]  2  Ch.  892  [dlst  Salo- 
mon V.  Salomon  &  Co.,  Ltd.,  (1897) 
A.  C  221;  Rose  v.  British  Columbia 
Refining  Co.,  1<  B.  C.  216,  18  West 
LR  299. 

44.  Arts. — Hughes  v.  Cadena  De 
Cobre  Mln.  Co.,  13  Ariz.  52.  108  P 
231. 

Mass. — Old  Dominion  Cooper  Mln., 
etc.,  Co.  V.  Blgelow,  203  Mass.  169, 
>9  NE  193,  40  LRANS  314.  188  Mass. 
31S.  74  NE  653,  108  AmSR  479. 
^  Or.— Wills  V.  Nehalem  Ooal  Co.,  62 
Or   70,  96  P  528. 

Wis.— Pletsch     v.      Mllbrath.     123 

tl4  O.  J.-19] 


Wis.  647,  101  NW  388.  102  NW  342, 
107  AmSR  1017,  68  LRA  946;  Heb- 
gen  V.  Koeffler,  97  Wis.  313,  72  NW 
745:  Pittsburg  Mln.  Co.  v.  Spooner, 
74  Wis.  307,  42  NW  259,  17  AmSR 
149. 

Eng.— Erlanger  v.  New  Sombrero 
Phosphate  Co.,  8  App.  Cas.  1218,  6 
BRC  777  [aft  6  Ch.  D.  73]  (a  leading 
case). 

See  also  supra  {{  840,  841. 

46.  Arlx. — Hughes  v.  Cadena  De 
Cobre  Mln.  Co.,  13  Arls.  62,  108  P 
231. 

Mass. — Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Bigelow,  203  Mass.  159. 
89  NB  193,  40  LRANS  314,  188 
Mass.  315,  74  NX!  663,  108  AmSR 
479. 

N.  J.— Arnold  v.  Searing,  78  N.  3. 
Bq.    146,   78  A  762. 

Or. — Wills  V.  Nehalem  Coal  Co.,  62 
Or.  70,  96  P  628. 

Wis. — Hebgen  v.  Koeffler,  97. Wis. 
313,   72   NW  746. 

Eng. — Brlanger  v.  New  Sombrero 
Phosphate  Co..  3  App.  Cas.  1218,  6 
ERC  777  [aft  6  Ch.  D.  73]  (a  leading 
case). 

Soe  also  Infra  this  section  text 
and  note  49;  and  supra  S  340. 

46.  De  la  Motte  v.  Northwestern 
Clearance  Co.,  126  Minn.  197,  148  NW 
47;  Hebgen  v.  Koeffler.  97  Wis.  313, 
72  NW  746.  See  also  supra  !{  340, 
34L 

[a]  Vaymant  of  Mnessmntt  on 
■toeb— The  payment  of  an  assess- 
ment on  their  stock  by  the  stock- 
holders, to  apply  on  the  purchase  of 
land  by  the  corporation  ostensibly 
for  flfty-five  thousand  dollars,  but 
actually  for  thirty-one  thousand  dol- 
lars, the  difference  being  secretly  ap- 
propriated by  the  officers  and  pro- 
moters, did  not  constitute  a  ratifica- 
tion on  their  part  of  such  fraudulent 
sale  to  the  corporation,  where  the 
stockholders,  except  the  promoters, 
believed  that  such  purchase  was  to 
be  made  for  the  full  sum  of  flfty-flve 
thousand  dollars.  Hebgen  v.  Koef- 
fler,  97   Wis.    313,   72  N'W  746. 

47.  CaCtee  v.  Berkley,  141  Iowa 
344,  118  NW  267;  Mason  v.  Car- 
rothers,  106  Me.  392,  74  A  1030; 
Wills  V.  Nehalem  Coal  Co.,  62'  Or. 
70,   96   P   628. 

48.  Caftee  v.  Berkley,  141  Iowa 
344.   118   NW  267. 

49.  U.  S. — Dunlap  v.  Twin  City 
Power  Co..  226  Fed.  161.  141  CCA 
159. 


Iowa. — Caftee  v.  Berkley,  141  Iowa 
344.   118  NW  267. 

Mass. — Old  Dominion  Copper  Min., 
etc.,  Co.  V.  Bigelow,  203  Mass.  159, 
89  NB  193,  40  LRANS  314;  Old  Do- 
minion Copper  Min..  etc.,  Co.  v.  Bige- 
low, 188  Mass.  316,  74  NE  663,  108 
AmSR  479. 

Mich, — Fred  Macey  Co.  v.  Macey, 
148  Mich.  138,  106  NW  722,  6  LRA 
NS  1036. 

Pa. — Simons  v.  'Vulcan  Oil,  etc., 
Co^Sl   Pa.   202,   100  AmD  628. 

Wis. — Hebgen  v.  Koeffler,  97  Wis. 
318,  72  NW  746. 

See  also  supra  {  340. 

[a]  XAowudgw  bT  the  thrae  yro- 
moten  and  aominal  pnrcliaawra  o< 
the  aatira  oai^tal  ■took  of  a  corpora- 
tion, of  a  secret  agreement,  burden- 
some to  the  corporation,  in  favor  of 
one  of  them,  does  not  bind  purchas- 
ers of  the  stock  who  had  no  notice 
of  the  contract,  their  purchases  of 
stock  not  being  maSe  from  the  pro- 
moters as  Individuals,  but  from  the 
corporation,  its  proceeds  being  in- 
tended to  create  a  working  capital. 
Fred  MaceyCo.  v.  Macey,  143  Mich. 
138,  106  NW  722,  6  LRANS  1036. 

[b]  StookhoUwrs,  by  glviac  pros- 
Urn  to  'vote  at-  •tooknoUars'^  meet- 
lafB  to  the  directors  and  trustees, 
were  not  charged  with  knowledge 
possessed  by  such  directors  and 
trustees,  where  knowledge  of  the 
facts  was  being  withheld  from  the 
stockholders  by  the  directors  and 
trustees  themselves.  Tooker  v.  Na- 
tional Sugar  Refining  Co.,  80  N.  J. 
Bq.   305,   84   A  10. 

60.     See  supra  !  342. 

51.  Baldwin  Alabamra  Truck  Farms 
V.  Strode,  184  Ala.  213,  63  S  521. 

S8.  Federal  L.  Ins.  Co.  v.  Qrlffln, 
173  III.  A.  6  (holding  that  the  fact 
that  six  stockholders,  owning  but  ten 
thousand  dollars  out  the  one  hundred 
and  twenty-five  thousand  dollars  of 
capital  stock,  may  not  have  been 
told  or  otherwise  Informed  of  what 
was  fully  known  to  all  the  other 
stockholders  was  not  sufficient  to 
warrant  a  finding  that  there  was  any 
actual  fraud  or  fraudulent  intent  on 
the  part  of  the  promoter  or  his  asso- 
ciates In  securing  a  contract). 

S3.  UaMUty  to  subMrlben  see 
supra  i(   309,  327. 

Xiialdlltr  of  aiders  and  alMttors  of 
fnradnleat  promoters  see  infra  i  36S. 

84.    Cal. — Lomlta  lAnd,  etc.,^  C|i04p 
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sentations  made  in  good  faith,  with  an  honest  belief 
in  their  truth,  since  they  are  not  in  the  fullest  sense 
^arantors  of  the  truth  of  their  representations 
unless  they  have  agreed  to  become  such,°°  although 
where  they  make  a  representation  in  unqualified 
terms,  intending  that  those  to  whom  they  make  it 
shall  act  upon  it,  but  without  knowing  whether  it  is 
true  or  false,  then  they  are  so  liable.  Because  of 
their  relation  to  the  corporation  and  its  stockholders, 
promoters  are  guilty  of  fraud  if  they  make  a  false 
and  fraudulent  representation  as  to  the  value  of 
property  sold  to  the  corporation,  even  though  the 
representation  is  in  the  form  of  an  opinion." 

[$  346]  b.  Joint  and  Several  Liability."  Pro- 
moters who  join  in  defrauding  the  corporation  by 
false  representations  or  concealment,  or  by  fraudu- 


lently taking  a  secret  profit,  or  promoters  and  third 
persons  who  participate  with  them  in  the  fisud,  are 
jointly  and  severally  liable  for  the  whole  loss  thereby 
sustained  by  the  corporation. ''^  And  one  of  several 
promoters  who  have  been  gmlty  of  fraud' in  jointly 
receiving  a  secret  profit  on  a  sale  and  transfer  of 
property  to  the  corporation  cannot  absolve  himself 
from  liability  to  the  corporation  for  its  loss  by  return- 
ing his  share  of  such  profits."  But  to  render  one 
promoter  liable  either  jointly  or  severally  for  secret 
profits  received  by  another  promoter,  it  mnst 
affirmatively  be  shown  that  he  received  some  part  of 
such .  profits  or  otherwise  participated  in  the  f rand 
or,  breach  of  trust.'"' 

In  am  action  to  recowr  comidenitioii  on  rescis- 
■ioiL    Where,  by  fraud  of  a  promoter  participated  in 


Hobinaon,  164  Cal.  36.  97  P  10,  18 
LiRANS   1108. 

Kan. — St.  Loula,  etc.,  R.  Co.  v. 
Tleman,  37  Kan.  606,  16  P  644. 

Mass. — Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  BlKelow,  203  Mass.  169, 
89  NE  193,  40  LRAJtS  314. 

N.  T. — E!bllng_v.  Nekarda,  148  App. 
Dlv.  193,  132  NTS  309  [afl  210  N.  T. 
666  mem,  104  NB  1029  mem]. 

Oh. — Shawnee  Commercial,  etc. 
Bank  Co.  v.  l|Uler,  24  Oh.  Cir.  CL 
198. 

Wis. — Piet«ch  V.  Krause,  116  Wla. 
344,  93  NW  9;  Umlted  Inv.  Assoc,  v. 
Olendal*  Inv.  Assoc,  99  Wis.  64,  74 
NW  633:  Pittsburg  M»n.  Co.  v. 
Spooner,  74  Wis.  807,  42  NW  269,  17 
AmSR  149. 

Ener- — Overend,  etc,  Co.  v.  Olbb, 
Ii.  R.  5  H.  L.  480;  Undsay  Petroleum 
Co.  V.  Hurd.  L.  R.  6  P.  d.  221;  Pbos- 

gh&te  Sewage  Co.  v.  Hartmont,  6  Ch. 
I.  394;  In  re  Morvah  Consols  Tin 
Mln.  Co.,  2  Ch.  D.  1;  Society  for  Il- 
lustration of  Practical  Knowledge  v. 
Abbott,  2  Beav.  B59.  17  EnpCh  669, 
48  Reprint  1298.  See  also  Panama, 
etc.,  TeL  Co.  V.  India  Rubber,  etc., 
Co..  L.  R.  10  Ch.  616:  Ireland  Land 
Credit  Co.  v.  Fermoy,  L.  R.  S  Ch.  763; 
Joint  Stock  Discount  Co.  y.  Brown, 
U  R.  8  Eq.  381. 

[a]  TlM  nUiair  prtnolpla  is  found 
In  the  leading  case  of  Charitable 
Corp.  V.  Sutton,  2  Atk.  400,  26  Re- 
print 642,  9  Mod.  349,  88  Reprint  600. 
where  Liord  Hardwicke  held  that  a 
corporation  can  maintain  an  action 
against  Its  directors  to  recover 
money  lost  through  their  gross 
frauds  or  breaches  of  trust 

[b]  Tor  a  oasa  illiiattatlaf  the 
ttat.  where  certain  persons  obtained 
a  mining  option  for  twenty  thousand 
dollars,  and,  by  fraudulently  repre- 
senting to  the  persons  whom  they 
Induced  to  join  them  to  complete  the 
purchaae  tha.t  it  would  cost  ninety 
thousand  dollars,  and  the  profit  of 
seventy  thousand  dollars  was  pock- 
eted by  the  fraudulent  promoters, 
and  the  corporation  maintained  an 
action  to  recover  it  see  Pittsburg 
Mln.  Co.  V.  Spooner,  74  Wis.  307,  42 
NW  269,  17  AnW9R  149.  And  see  su- 
pra S  336  text  an0  note  88. 

[c]  UaWUty  aa  oonttibatoclea  oa 
wtBdJaf  up-— The  same  result  has 
been  reached  in  England  by  putting 
the  fraudulent  promoters  on  the  list 
of  contrlbutories  in  the  event  of  In- 
solvency and  winding  up.  In  re 
Royal  Victoria  Palace  Theatre  Syn- 
dicate, L.  R.  18  Eq.   661. 

[d]  IJDar  ■«•  out  attaohmant  in 
such  action  at  law  for  damages. 
Shawnee  Commercial,  etc..  Bank  Co. 
V.  Miller,  24  Oh.  Clr.  Ct.  198. 

Xamedlas  see  also  Infra  S  360  et 
seg. 

XiiaUUtT  of  dixwotors  see  also  In- 
fra XIII,  D. 

SB.  Petrle  v.  Guelph  Lumber  Co., 
11  Can.  S.  C  461. 

56.  See  cases  In  preceding  note; 
and  Fraud   [20  Cyc  24,  27]. 

67.       Shawnee     Commercial,     etc 


Bank  Co.  v.  Miller.  24  Oh.  Clr.  Ot. 
198    212 

58.  UaMUter  of  aidan  aafl  alMt- 
tors  of  tHMdnMiit  scomotara  see  In- 
fra i  866. 

59.  U.  S. — Davis  v.  Las  Ovas  Co., 
Inc,  227  U.  S.  80.  87,  33  9Ct  197,  67 
L.  ed.  426  [atC  35  App.  (D.  C.)  372] 
(holding  that  a  bill  in  equity  by  a 
corporation  to  recover  from  certain 
of  Its  promoters  secret  profits  made 
by  them  will  not  be  dianodssed  be- 
cause the  other  promoters  were  not 
made  parties,  as  they  are  not  indis- 
pensable parties,  for  "the  corpora- 
tion may  well  sue  either  one  or  all 
of  those  who  received  secret  prof- 
lU  "). 

Cal.— Lomlta  Land,  etc.,  Co.  v. 
Robinson,  164  Cal.  86,  97  P  10,  18 
LRANS  1106. 

Mass. — Old  Dominion  Copper  Mln., 
etc..  Co.  V.  Blgelow,  203  Mass.  169, 
89  NB  193,  40  LRANS  814;  OldDo- 
mlnlon  Copper  Mln.,  etc.,  Co.  v.  Blge- 
low, 188  Mass.  816,  74  NE  663,  108 
AmSR  479.  ..   „    , 

N.  J. — Arnold  v.  Searing,  78  N.  J. 
Eq.  148,  78  A  762,  78  N.  J.  Eq.  262,  67 
A  831;  Blgelow  v.  Old  Dominion  Cop- 
per Mln.,  etc,  Co.,  %i  N.  J.  Eq.  467, 
71  A  163. 

Oh. — Shawnee  Commercial,  etc 
Bank  Co.  V.  Miller.  24  Oh.  Clr.  Ct, 
198 

Va. — ^Richmond  Oil  Co.  v.  Morrlsa 
108  Va   288,   61  SB  762. 

Wis. — fipauldlng  V.  North  Milwau- 
kee Town  Site  Co.,  106  Wis.  481,  81 
NW  1064;  Zinc  Carbonate  Co.  v. 
Schullburg  First  Nat.  Bank.  103  Wis. 
126,  79  NW  229,  74  AmSR  846;  Foun- 
tain Spring  Park  Co.  v.  Roberts,  92 
Wis.   346,   66  NW  899,   53  AmSR  917. 

Eng. — Gluckstein  v.  Barnes,  [1900] 
A.  C.  240. 

And  see  Gray  v.  Helnse,  82  Misc. 
618,  144  NVS  1046. 

[a]  SMMOTW  to  WU.— In  a  suit 
to  recover  Illegal  profits  made  by 
promoters  in  the  organisation  of  a 
corporation,  the  nonjoinder  of  a 
trust  company  alleged  to  have  par- 
ticipated in  the  fraud  cannot  be 
made  a  ground  for  demurrer  to  the 
bill.  Arnold  v.  Searing,  73  N.  J.  Eq. 
262,   67  A  831. 

[b]  Bcatvt  profits  UvUad. — ^Pro- 
moters of  a  corporation,  who  were 
guilty  of  a  breach  of  trust  to  the 
corporation  by  their  making  secret 
profits  on  sales  to  the  corporation  of 
property  while  they  had  the  absolute 
management  of  the  corporatlon^^aro 
Jointly  and  severally  liable,  notwith- 
standing their  eubdlvlsion  of  the 
profits  made,  and  the  corporation 
may  sue  either  for  the  whole  dam- 
age. Old  Dominion  Copper  Mln..  etc., 
Co.  V.  Blgelow,  203  Mass.  169.  89  NE 
193,   40  LRANS  314. 

[c]  BeoovexT  ^*rn^*MA  to  amoimt 
of  profit  aotaaUy  reoatveO. — (1)  But 
in  New  Jersey,  where  R  employed 
defendant  to  obtain  options  for  the 
purchase  of  certain  lands  under  an 
agreement  that  defendant's  compen- 
'Satlon    should    be    one   half    of    the 


profit  realized  on  their  sale,  and  R, 
with  defendant  and  others,  organ- 
ised a  company  to  bay  such  lands, 
and  defendant  did  not  disclose  to  the 
company  hd«  agreement  for  compen- 
sation, and  R  did  not  imoart  to  it 
the  prices  named  in  his  options,  and 
the  company  purchased  the  lands  at 
a  profit  to  R,  it  was  held,  in  a  suit 
by  the  company  against  defendant 
alone,  that  he  must  account  for  the 
profit  he  had  made,  but  that  a  decree 
against  him  for  toe  whole  profit  of 
the  transaction  was  erroneoua  Lou- 
densl&ger  v.  Woodbury  Heights  Land 
Co.,  68  N.  Jt  Eq.  666.  48  A  671  [mod 
66  N.  J.  Bq.  411,  41  A  1116.  56  N.  J. 
Bq.  78,  86  A  486].  (2)  Active  pro- 
moters of  a  corporation  organised 
to  take  over  another  corporation  are 
jointly  and  severally  liable  for  se- 
cret profits  made  by  the  promoters, 
consisting  of  bonds  of  the  corpora- 
tion; but  one  who  was  made  a  par- 
ticipant in  the  profits  principally  to 
reimburse  Mm  for  extra  effort  by 
him  cts  president  of  a  trust  company 
Involved  in  the  organization  plan  la 
liable  only  for  the  profit  received  by 
him.  Arnold  v.  Searing,  78  N.  J.  E!q. 
146,  78  A  762. 

[d]  Wbether  the  UaMUtr  of  mao.. 
■I^ay  ccmnalttesmsa  under  English 
law,  when  proceeded  against  in 
equity  for  fraud,  is  joint  or  several 
see  Matter  of  London,  etc.,  X:xten- 
slon,  5  De  G.  &  Sm.  402,  64  Reprint 
1172. 

uablUty  to  sabsoiflienr  see  supra 
I  809. 

UaMlity  of  aidw^  aad  abetton  off 
flaadnleat  promoters  see  infra  i  S66. 

80.  Lomfta  Land,  etc,  Co.  v,  Rob- 
inson, 164  Cal.  86,  97  P  10,  18  I^LAMS 
1106. 

61.  Second  Nat.  Bank  v.  Green- 
ville Screw-Point  Steel  Fence  Post 
Co.,  28  Oh.  Clr.  Ct.  274:  Pietsch  v. 
Krause,  112  Wis.  418,  88  NW  223. 
And  see  infra  |  366. 

[a]  Pleadtac. — ^Where,  In  an  ac^ 
tion  against  the  promoters  of  a  cor- 
poration to  recover  illegal  profits 
made  by  them  in  buying  for  the  cor- 
poration, whereby  they  obtained  their 
stock  for  nothing,  the  complaint,  af- 
ter mentioning  defendants,  including 
K,  in  the  first  paragrapli,  recited  that 
"the  above-named  defendants  .  .  . 
were  promoters  of  said  corporation." 
but  did  not  otherwise  specifically 
charge  that  K  was  a  promoter,  or 
that  he  received  any  of  the  fraudu- 
lent stock,  and  the  agreement  be- 
tween the  promoters  was  set  forth, 
and  their  names  given,  but  K's  name 
was  not  included,  and  it  did  not  ap- 
pear In  the  original  list  of  subscrib- 
ers, as  set  out  in  the  complaint,  and 
the  exact  number  of  shares  obtained 
by  each  promoter  was  alleged,  and 
no  shares  were  charged  to-K,  it  was 
held  that  it  was  Insufllcient  to  con- 
nect K  with  any  fraud  or  wrong  to- 
ward the  corporation,  and  that  fais 
demurrer  thereto  should  have  been 
sustained.  Pietsch  v.  Krause,  112 
Wis.    418,    88   NW   228. 


For  latac  oases,  OevelopaMats  and  ehaafas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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by  the  vendor,  property  is  sold  to  a  corporation  at  a 
price  represented  to  be  the  price  to  be  paid  to  the 
vendor,  but  which  in  fact  inclndea  a  secret  commis- 
sion paid  by  the  vendor  to  the ,  promoter,  and  the 
corporation  rescinds  the  purchase  and  sues  the  vendor 
and  the  promoter  to  recover  the  consideration  paid, 
instead  of  sning  for  damages  for  the  fraud,  it  is 
bonnd  by  such  election,  of  remedy,  and  as  the  action 
is  one  on  an  implied  contract  to  pay  back  money  had 
and  received,  it  can  recover  against  the  vendor  only, 
and  not  against  the  promoter  also,  where  it  appears 
that  the  money  was  paid  to  the  vendor  for  his  sole 
nse,  and  that  the  only  benefit  the  promoter  derived 
from  it  was  his  commission  paid  by  the  vendor."" 

[i  347]  L  Liability  of  Pnr chaser  of  Secret 
Proflta.  A  person  who  purchases  secret  profits  from 
the  promoter  of  a  corporation  with  knowledge  that 
they  are  snch  ia  liable  with  the  promoter  to  the 
corporation."* 

[i  348]  j.  What  Law  Oovema.  In  a  suit  by  a 
corporation  to  determine  and  enforce  the  liability  of 
promoters  for  secret  profits  fraudulently  realized  by 
them  in  money  |or  stock  of  the  corporation  on  a  sale 
of  property  to  the  corporation,  the  character  of  the 
transaction  and  the  liability  of  defendants  are  to  be 
determined  by  the.  law  of  the  state  in  which  the 
agreements  were  to  be  and  were  carried  out  and 
i^ere  the  business  of  the  corporation  is  carried  on, 
and  not  necessarily  in  the  state  where  the  corporation 
was  created,  or  where  its  actual  mining  or  other 
amilar  operations  aro  conducted,  or  where  the  meet- 
ing at  which  it  was  voted  to  purchase  the  property 
was  held.** 

Li  tiie  federal  courts.  Since  the  question  of  the 
liability  of  a  prcfmoter  is  a  question  of  general  law, 
the  federal  courts  declare  the  law  on  their  own  views 


and  are  not  bound  by  decisions  of  state  courts,  and 
therefore  decisions  in  the  federal  courts  are  not  evi- 
dence as  to  the  law. of  the  particnlar  state  on  the 
question." 

li  349]  k.  Oompromises.  In  the  absence  of  fraud, 
-a  compromise  and  settlement  pf  a  claim  or  suit  by  a 
corporation  against  a  promoter  or  promoters  is  bind- 
ing and  will  be  upheld  by  the  courts."  But  the  fact 
that  the  corporation  has  compromised  a  suit  against 
the  vendors  to  it  for  rescission  of  the  contract  of  sale 
affords  no  defense  in  an  action  against  the  promoters 
to  compel  them  to  account  for  secret  p^fits,  since  the 
promoters  occupy  toward  the  company  a  position 
entirely  different  from  that  of  vendors  who  are 
strangers  to  it."  Ordinarily  of  course  the  right  of  a 
corporation  to  recover  secret  profits  from  promoters 
to  the  full  amount  cannot  be  defeated  or  impaired 
by  compromises  and  settlements  between  individual 
stockholders  and  the  promoters  ;"*  but  in  equity  such 
a  compromise  and  settlement  may  be  given  effect  in 
a  suit  by  the  other  stockholders,  so  as  to  limit  the 
recovery  to  an  amount  sufficient  to  satisfy  their 
rights,  where  the  corporation  has  been  dissolved  and 
is  being  wound  up  and  nothing  remains  but  a  dis- 
tribution among  stockholders,"'^  or  even  when  the 
action  is  ostensibly  to  recover  what  is  due  the  corpo- 
ration, where  all  tiie  parties  are  before  the  court  and 
their  rights  can  be  equitably  adjusted  and  enforced.™ 

[f  350]  L  Bemedies  of  Corporation  and  Stock- 
holders"— (1)  Particnlar  Bemediee — (a)  Secoveiy 
of  Secret  Profits.  "  When  the  promoters  of  a  cor- 
po^tion  have  received '  secret  profits  in  any  form 
fraudulently  or  in  breach  of  trust  in  their  dealings 
in  behalf  of  or  with  it,  the  corporation  or  its  re- 
ceiver or  liquidator  may  sue  in  equity  to  recover 
such  profits;^"  or  it  may  maintain   an  action  of 


€0.  Umlted  Inv.  Assoc,  v.  Olen- 
*ae  Inv.  Asaoc,  99  Wte.  64,  74  NW 
<}3. 

S>.  Mississippi  Liumber  Co.  v. 
Jolce,  176  111.  A.  110,  121  (applying 
the  doctrine  announced  in  Metropo- 
lis First  Nat.  Bank  v.  Leech,  207  111. 
2U,  <9  NB  890,  "  that  a  purchaser 
with  notice  of  a  trust,  either  express 
or  Implied,  becomes  himself  a  trus- 
tee for  the  beneficiary  with  respect 
of  the  property,  and  is  bound  in  the 
same  manner  as  the  original  trustee 
from  whom  he  purchased,  and  this 
even  though  he  is  a  purchaser  for  a 
valuable  consideration"). 

•^  Old  Dominion  Copper  Mln., 
etc.,  Co.  V.  Bigelow,  203  Mass.  159, 
ii  KB  193,  40  LRAN3  314  (holding 
that,  where  the  board  of  directors  of 
a  New  Jersey  mining  cori>oratlon 
voted  at  a  meeting  held  In  New 
Torlt  to  purchase  property  of  the 
promoters,  but  It  was  Intended  that 
we  agreements  for  the  purchase 
should  be  carried  out  and  consum- 
mated in  Massachusetts,  where  It 
was  also  intended  that  the  offices  of 
the  corporation  should  be,  and  where 
they  were  in  fact  established,  and 
where  the  agreements  were  carried 
ont  and  it  was  also  Intended  that 
the  business  of  the  corporation,  out- 
side of  the  actual  mining  and  smelt- 
ing corporation,  should  be  carried 
OB  In  Massachusetts,  and  this  was 
done,  the  law  of  Massachusetts  must 
determine  the  character  of  the 
transaction  and  thfe  liability'  of  the 
promoters  for  the  secret  profits  made 
In  the  sale  of  the  property  to  the 
corporation);  Bigelow  v.  Old  Do- 
minion Ctepper  Mln.,  etc.,  Co.,  74 
N.  J.  Bq.  457,  607.  71  A  168. 

96.  Old  Dominion  Copper  Mln., 
etc.,  Co.  T.  Bigelow,  208  Mass.  169, 
89  NK  198,  40  LRANS  814.  And  see 
Old  Dominion  Copper  Mln.,  etc.,  Co. 
li.J'«'^*«?l»n.    21»    y-    S.    206,    28    SCt 


1*4,   52    L.    ed.    1026.. 
Federal  Coarta. 


See  generally 


'  0Si  Hallenborg  ▼.  Cobro  Grande 
Copper  Co.,  200  U!  S.  289,  26  SCt  286. 
60  L.  ed.  468;  Cobum  v.  Cedar  Valley 
Land,  etc.,  Co.,  188  U.  S.  196,  11  SCt 
258,  34  L.  ed.  876. 

07.  Bagnall  v.  Carlton,  6  (Th.  D. 
371. 

6&  See  dfctum  In  Spaulding  v. 
North  Milwaukee  Town  Site  Co.,  106 
Wis.  481,  496,  81  NW  1064. 

68.  Spauldlng  V.  North  Milwaukee 
Town  Site  Co.,  106  Wis.  481,  81  NW 
1064. 

70.  Jenkins  v.  Bradley,  104  Wis. 
640,   80  NW  1026. 

71.  Xemedlea  of  oredltora  of  OW" 
poratloa  agBlnst  promotezs  see  infra 
XII,  D. 

72.  OontTlbvtloa  tatween  jwoiao- 
ters   la   msc    of   sacret   proflta    see 


supra  {  831. 

PartMa  dofandaat;  Jolat  asA  w»ir- 
eral  llaMlltr  see  supra  S  346. 

78.  IT.  S.r— Davis  V.  Las  Ovas  Co., 
227  U.  S.  80,  33  SCt  197,  67  L.  ed.  426 
[aft  35  App.  (D.  C.)  372];  Chandler 
V.  Bacon,   30  Fed.  638. 

Ala. — Moore  v.  Warrior  Coal,  etc., 
Co.,  V78  Ala.  284,  69  S  219,  221,  Ann 
Casl915B  173    tcit  Cycl. 

Ariz. — Hughes  v.  Cadena  De  Cobre 
Mln.  Co.,   13  Arts.  62,   108  P  231. 

Cal. — Callfomla-Calaveras  Mln.  Co. 
V.  Walls,  170  (3al.  286,  149  P  695; 
Lomita  Land,  etc.,  Co.  ▼.  Robinson, 
164  Cal.  36,  97  P  10,  18  LRANS  1106: 
Burbank  v.  Dennis,  101  Oal.  90,  86  P 
444;  Elx-Mlsslon  Land,  etc.,  Co.  v. 
Flash,  97  Cal.  610,  32  P  600. 

Conn. — Yale  Gas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  303,  42  Am 
SR  169,    25    LRA  90. 

III. — Mississippi  Lumber  Co.  V. 
Jolce,   176  111.  A.  110. 

Ind. — Parker  v.  Boyle,  178  Ind. 
660,   667,   99   NB  986    [cit  CTyci. 

Iowa. — CaJTee  v.  Berkley,  141  Iowa 
344.   118  NW  267. 

Me. — Camden  Land  Co.  v.  Lewis, 
101   Me.   78,   63  A  623. 

Mass. — Old  Dominion  Copper  Mln., 
etc,   Co.   T.   Bigelow,   203   Mass.   169, 


89  NB  198,  40  LRANS  814;  Old  Do- 
minion Copper  Uin.,  etc.,  (To.  v.  Bige- 
low, 188  Mass.  816,  74  NB  653,  108 
AmSR  479;  Hayward  v.  Leeson,  176 
Mass.    810,   67    NB   656,    49    LRA   726. 

Mo. — Brooker  v.  William  H.  Thomp- 
son Trust  Co.,  264  Mo.  125,  162  SW 
187;  South  Joplin  Land  Co.  v.  Case. 
104  Mo.  672,  16  SW  890. 

N.  J.— Arnold  v.  Bearing,  78  N.  J. 
Bq.  146/  78  A  762;  Bigelow  v.  Old 
Dominion  Copper  Min.,  etc.,  Co..  74 
N.  J.  Bq.  467,  71  A  163;  Woodbury 
Heights  Land  Co,  r.  Loudenslager, 
65  N.  J.  Bq.  78,  36  A  486,  68  N,  J. 
Eq.  658,  43  A  671. 

N.  T. — Colton  Impr.  Co.  v.  Klchter, 
26   Misc.    26,    66    NTS    486. 

Oh. — Marblehead  Bank  Co.  v.  Barl- 
don,  24  Oh.  Clr.  Ct.  N.  S.  161;  Second 
Nat.  Baink  v.  Greenville  Screw-Point 
Steel  Fence  Post  Co.,  28  Oh.  dr.  Ct. 
274. 

Or.— Wills  V.  Nehalem  Coal  Co.,  62 
Or."  70,  96  P  628;  Johnson  v.  Sheri- 
dan Lumber  Co.,  61  Or.  35,  93  P  470. 

Pa. — Densmore  Oil  Co,  v.  Dens- 
more,  64  Pa.  43;  McBlhenny's  App., 
61  Pa.  188. 

Va. — Jordan  v.  Annex  Corp;,  109 
Va.  625,   64  SB  1060,  17  AonCas  267. 

Wis. — Zinc  Carbonate  Co.  v.  Schull- 
burg  First  Nat.  Bank,  108  Wis.  186, 
79  NW  229,  74  AmSR  845;  Fountain 
Spring  Park  Co.  v.  Roberts,  92  Wis. 
846,  6l  NW^  399,  68  AmSR  917;  Pitts- 
burg Mln,  CIo.  V.  Spooner,  74  Wis. 
307,   42   NW  259,   17  AmSR  149. 

Eng. — In  re  Leeds,  etc..  Theatres 
of  Varieties,  Ltd.,  [1902]  2  Ch.  809; 
Lydney,  etc..  Iron  Ore  Co.  v.  Bird, 
83  Ch.  D.  85;  Bmma  Silver  Mln.  Co. 
V.  Grant,  11  Ch.  D.  918;  Bagnall  v. 
(3arlton,  6  Ch.  D.  871;  Atwool  v. 
Merry  weather,  L.  R.  6  Bq.  464  note. 

Ont — Stratford  Fuel  Ice  Cartage, 
etc,.  Co.  V.  Mooney,  21  Ont.  L.  426, 
14  OntWR  489,  16  OntWR  246;  Ben- 
nett V.  Havelock  Blectrlc  Light,  etc., 
Co.,  21  Ont.  L.  120,  16  OntWR  111, 
16  OntWR  19,  18  AnnCas  364;  Alex- 
andra   on,    etc.,    Co.     ▼.     Cook,     11 
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assumpsit  against  them  and  recover  such  profits 
where  an  accounting  is  not  necessary,  as  so  much 
money  had  and  received  by  them  to  its  use,  al- 
though the  gravamen  of  the  action  is  fraud  and 
deceit.'*  In  neither  case  is  it  necessary  to  the 
biaintenance  of  the  action  that  the  corporation, 
shall  rescind  or  offer  to  rescind  the  contract  be- 
tween it  and  the  vendor  or  the  promoters,  but  it 
has  the  right  to  a£Srm  the  purchase,  keep  what  it 
has  received,  and  still  compel  the  promoters  to 
account  for  the  secret  profits,  as  these  also  belong 
to  it."  If  part  of  the  "  promotion  money,"  as  it 
is  termed  in  the  English  books,  or  the  money  which 
the  promoter  was  to  receive  as  a  secret  profit,  or 
bonus,  remains  unpaid,  the  company  may  recover 
it,  in  an  action  at  liCw  against  the  vendors,  as  so 
much  money  belonging  to  the  company  and  not  to 
its  promoters;"  or  such  an  action  may  be  main' 
tained  in  equity  in  a  proper  ease  by  stockholders 
for  the  benefit  of  the  corporation." 

Eno^dedge  of  directors.  The  fact  that  the  di- 
rectors may  have  had  knowledge  of  the  fraud  when 
it  was  perpetrated  by  the  promoters  will  be  no 
defense,  as  matter  of  law,  to  such  an  action;  since 
they  may  have  been  in  collusion  with  the  promoters 
in  defrauding  the  company.''* 

Measure  of  recovery.™  The  company  recovers 
from  the  promoter  the  amount  of  profit  which  he 
has  made  out  of  the  secret  agreement.  This  is  not 
necessarily  the  round  sum  which  he  secretly  re- 
ceived from  the  vendor  of  the  property;  nor,  where 

OntWR  1&5<  [diem  app  10  OntWR 
781). 

[a]  SniOelaiiOT  of  oomplalnt.;— 
Wills  V.  Nehalem  Coal  Co.,  E3  Or.  70, 
96  P  528. 

W.  Iowa. — The  Telegraph  v.  Loet- 
acher,  127  Iowa  383,  101  NW  773,  4 
AnnCas  667. 

Oh. — Shawnee  Commercial,  etc.. 
Bank  Co.  T.  Mlljer,  24  Oh.  Cir.  Ct. 
198. 

dkl. — Jarvis  v.  Greet  Bend  Oil  Co., 
168  P  460. 

Or. — Johnson  t.  Sheridan  Lumber 
Co.,   51   Or.   35,   93  P  470. 

Pa. — Simons  v.  Vulcan  Oil,  etc, 
Co.,  61  Pa.  202.  100  AmD  628. 

Wis. — Fletsch  V.  Milbrath,  123 
Wis.   647.   101   NW   388,   102  NW  342, 

107  AmSR  1017,  68  LRA  945;  Pitts- 
burg Min.  Co.  V.  Spooner,  74  Wis. 
807,   42  NW   2B9,   17  AmSR  149. 

Eng. — Whaley  Bridge  Calico  Print- 
ing Co.  V.  Green,  5  Q.  B,  T>.  109; 
Emma  Silver  Min.  Co.,  Ltd.  v.  Lewis. 
4  C.  P.  D.  896  (holding  that  such 
an  action  at  law  may  be  maintained 
on  the  ground  of  conspiracy). 

75.  U.  S.— Chandler  v.  Bacon,  80 
Fed.  538.  See  also  Telser  v.  U.  S. 
•  Board,  etc.,  Co.,  107  Fed.  340,  46 
CCA  667,   B2   LRA   724.  , 

Ala. — Moore  v.  Warrior  Coal,  etc., 
Co.,' 178  Ala.  234,  59  S  219,  221,  Ann 
CaslSlBB    173    [cit   Cyc]. 

Conn. — Tale  Gas  Stove  Co.  v.  Wil- 
cox, 64  Conn.  101,  29  A  303,  42  Am 
6R  169,  25  LRA  90. 

Me. — Camden  Land  Co.  v.  Lewis, 
101   Me.  78,   63  A  523. 

Mass. — Old  Dominion  Gopper  Min., 
etc.,  Co.  V.  Bigelow,  203  Mass.  159, 
89   NB  193,   40  LRANS  314;  Old  Do- 

Slnlon    Copper     Min.,     etc.,    Co.     v. 
Igelow,    188    Mass.    315,    74    NE    663, 

108  AmSR  479;  Hayward  v.  Leeson, 
176  Mass.  310,  57  NE  656,  49  LRA 
725. 

N.  3. — Woodbury  Heights  Land 
Co.  V.  Loudenslager,  65  NT  J.  Eq.  78, 
35  A  436,  58  N.  J.  Eq.  656,  43  A  671. 

Oh. — Second  Nat.  Bank  v.  Green- 
ville Screw-Point  Steel  Fence  Post 
Co.,  23  Oh.  Cir.  Ct.   274. 

Or. — ^WlUs  V.  Nehalem  Coal  Co.,  52 
Or.  70,  96  P  528. 

Eng.— Emma  Silver  Min.  Co.,  Ltd. 
V.   Lewis,  4  C.  P.  D.  396    (where  the 


the  transaction  has  taken  the  form  of  a  sale  of  the 
property  by  the  vendor  to  him,  and  by  him  to  the 
company,  is  it  necessarily  the  round  difference 
between  the  amount  which  he  received  from  the 
company  and  the  amount  which  he  paid  to  the  ven- 
dor; but  it  is  the  net  profit  which  he  made  out  of 
the  transaction — what  went  into  his  pocket  beyond 
what  would  have  gone  there  .if  no  such  transaction 
had'  taken  place.  In  other  words  he  must  surrender 
to  the  company  the  sum  he  received,  less  the  costs, 
charges,  and  expenses  properly  incurred  by  him  in 
the  promotion  of  the  company.**  Where  the  pro- 
moter of  a  corporation  retains  secret  profits,  which 
are  used  to  pay  for  stock  in  a  niew  corporation 
organized  by  him,  and  the  stock,  is  sold  at  a  profit, 
the  original  fund  and  the  profit,  with  interest  on 
both  from  the  time  the  profit  was  made,  may  be 
recovered  in  equity  by  the  corporation." 

[%  351]  (b)  Recovery  of  Damages.  But  instead 
of  suing  to  recover  the  secret  profits  as  such,  the 
corporation,  its  receiver  or  liquidator,  may  bring 
a  suit  at  law,  or  in  a  proper  case  a  suit  in  equity, 
against  the  promoter  and  any  others  who  were  par- 
ties to  the  fraud  to  recover  damages  for  the  fraud.'* 

[(  352]  (c)  Besdssion — aa.  la.  General  A  cor- 
poration may  also  sue  in  equity  to  set  aside  the 
fraudulent  purchase  or  contract  from  or  with  the 
promoters  or  third  persons  who  were  parties  to 
the  fraud  and  breach  of  trust,  or  had  knowledge 
thereof,  and  to  recover  what  it  has  parted  with, 
restoring  what  it  has  received  thereunder;**  if  the 


action  was  at  law)-  Compare  Lady- 
well  Min.  Co.  V.  Brookes,  35  Ch.  D. 
400  (where  there  was  a  decision  tp 
the  contrary  in   equity). 

[a]  On  mtttnf  aslds  pnzohaae- 
moaay  mortffaga. — Circumstances  un- 
der which  a  Judgment  setting  aside 
a  purchase-money  mortgage  from  a 
corporation  to  its  promoters  need  iu)t 
rescind  the  sale  and  restore  the 
land  see  Ex-Mission  Land,  etc,  Co. 
v.  Flash,  97  Cal.  610,  32  P  600.  And 
see  infra   i   363.  . 

7«.  Whaley  Bridge  Calico  Print- 
ing Co.  V.  Green,   6  Q.  B.  D.  109. 

77.  Ebllng  V.  Nekarda,  148  App. 
Div.  193.  132  NTS  309  [aff  210  N.  Y. 
666  mem,  104  NE  1029  mem].  See 
Infra  i   367. 

Bnxaen   of  prorlngr  possaaaion  of 

Jiromotar'a  profit  br  ▼•odor  see  in- 
ra  }  359. 

78.  Simons  v.  Vulcan  Oil,  etc, 
Co.,  61  Pa.  202.  100  AmD  628.  See 
also  supra   i   344. 

79.  Joint  and  aevarBl  liability  for 
•ntlra  profit  see   supra   i    346. 

80.  Emma  Silver  Min.  Co.  v. 
Grant,  11  Ch.  D.  918;  Bagnall  v. 
Carlton,  6  Ch.  D.  871.  See  Wheal  El- 
len Gold  Min.  Co.  v.  Read,  7  Austr. 
C.  L.  R.  34  (holding  that  the  corpo- 
ration had  a  right  to  recover  the 
profits  made  by  the  promoter  and 
the  value  of  shares  issued  to  the 
promoter  which  had  become  worth- 
less but  not  including  money  paid 
and  shares  Issued  to  him  which  had 
been  paid  and  transferred  by  him 
to  third  parties  for  services  rendered 
in  the  organization  of  the  corpora- 
tion). 

[al  On  »  purchase  lir  promotara 
and  fxandnlent  aale  to  tha  corjtora- 
tion,  at  an  advance,  a  corporation  is 
entitled  to  recover  the  profits  which 
the  promoters  obtained  upon  the 
purchase  and  resale.  In  re  Leeds, 
etc..  Theatres  of  Varieties,  Ltd., 
[1902]  2  Ch.  809. 

[bl  Zntarest  may  be  recovered. 
Blast  Tennessee  Land  Co.  v.  Leeson, 
183  Mass.  37,  66  NE.427.  See  also 
infra  I  356. 

BtlTnlmnrm  tut  or  dadnotlon  for 
aarvicea  and  azpenaaa  see  Infra 
S  862. 

81.  Mississippi     Lumber     Co.-     v. 


Joice,  176  in.  A   110. 

Secret  profit   on   aala   of  propajty 
for  atook  see  Infra  9  366. 
-'▼■loa  of  atook  Ulagmlly  laanad  to 
pxomotara  see  infra  j  366. 

83.  Cal. — Lomita  Land,  etc.,  Co.  v. 
Robinson,  154  Cal.  36,  97  P  10.  18 
LRANS    1106. 

N.  Y. — Ebltnr  V.  Nekarda.  148 
App.  Div.  193,  132  NTS  809  [aft  210 
N.  Y.   666  mem,  104  NE  1129   mem]. 

Oh. — Shawnee  Commercial,  etc.. 
Bank  Co.  V.  Miller,  24  Oh.  (!;ir.  Ct. 
198. 

Wis. — Limited  Inv.  Assoc,  v.  Olen- 
dale  Inv.  Assoc,  99  Wia.  64,  74  NW 
633. 

Eng. — In  re  Leeds,  etc..  Theatres 
of  Varieties,   Ltd.,    [19021    2   Ch.    809. 

And  see  other  cases  supra  {(  346. 
346;  infra  !  366. 

But  compare  McEIhenfiy's  App.,  61 
Pa.  188  (where  it  was  said  that  in 
such  cases  equity  does  not  «rive 
damages,  but  decrees  a  restoration 
of  the  thing  wrongfully  taken,  that 
is,  the  money  received,  or  an  equal 
sum,   with  Interest). 

[a]  Keaanra  of  damaffas. — Where 
the  promoters  of  a  corporation  pur- 
chase property  for  the  purpose  of 
selling  it  to  the  company  when 
formed,  and  the  property  Is  subse- 
quently sold  to  the  company  at  a.n 
advance,  without  disclosure  of  the 
fact  that  the  promoters  are  the  real 
vendors,  or  on  the  false  representa- 
tion that  another  is  the  vendor,  the 
true  measure  of  damages  recover- 
able from  the  promoters  is  profits 
which  they  have  obtained  on  the 
purchase  and  resale  of  the  property. 
In  re  Leeds,  etc..  Theatres  of  Varie- 
Uea,  Ltd.,  [1902]   2  Ch.   809. 

83.  U.  S. — Dunlap  v.  Twin  City 
Power  Co.,  226  Fed.  161,  141  CCA 
159;  Commonwealth  SS.  Co.  v.  Amer- 
ican Shipbuilding!  Co.,  197  Fed.  797 
[mod  on  other  grounds  215  Fed.  296. 
131  CCA  5961;  Chandler  v.  Bacon.  30 
Fed.  533. 

Ala. — Lyons  v.  Webster,  73  S  S37. 

Cal. — Lomita  Land,  etc,  Co.  v. 
Robinson,  154  Cal.  36,  97  P  10.  18 
LRANS  1106:  Burbank  v.  Dennis,  101 
Cal.  90,  35  P  444;  Ex-MIssion  Land, 
etc,  Co.  V.  Flash,  97  CaL  610,  82  P 
COO. 


For  later  caaaa,  devalopmanta  and  olianffaa  in  the  law  see  cumulative  Annotations,  same  title,  pa<a  and  nota  puptber. 
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parties  can  be  restored  to  their  former  position,^ 
and  in  the  absence  of  laches;^  and  such  a  suit  can- 
not be  defeated  on  the  ground  that  there  is  an  ade- 
qoate  remedy  at  law,  since  courts  of  equity  and 
courts  of  law  have  concurrent  jurisdiction  in  such 
cases.**  Or  it  may,  after  reasonably  disaffirming 
the  contract  and  restoring  what  it  has  received, 
maintain  an  action  at  law  to  recover  what  it  has 
parted  with.^''  In  such  cases,  as  we  have  seen,  it 
is  no  defense  that  stockholders  who  participated  in 
tlie  fraud  or  breach  of  trust  will  incidentally  be 
benefited.™ 

[i  353]  bb.  Sescisaioii  in  Part  It  is  not  neces- 
sary for  the  company,  when  it  comes  into  existence, 
to  rescind  the  whole  transaction.  It  may  affirm 
the  transaction  in  so  far  as  it  is  honest,  and  dis- 
affirm it  in  so  far  as  it  is  fraudulent  and  against 
its  rights." 

[f  354]  (d)  Cancellatioii  of  Note,  Bond,  or  Mort-; 
gage.  If  the  promoter  has  received  a  note  of  the 
corporation  for  his  secret  profit  the  corporation  can 
compel  a  cancellation  thereof  unless  it  is  in  the 
hands  of  a  bona  flde  purchaser.*"  And  in  a  proper 
case  a  court  of  equity  will  cancel  a  mortgage  given 
or  assumed  by  the  corporation  on  property  con- 
veyed to  it,  x>T  a  bond  or  note  and  a  mortgage  se- 
curing the  same,  where  it  represents  a  secret  profit 
of  the  promoters  or  was  procured  by  fraud  on  the 
part  of  the  promoters." 

[i  355]  (e)  Defense  in  Action  against  Corpora- 
tion.    The  fraud  or  breach  of  trust  of  the  pro- 


moters is  also  available  to  the  corporation  as  a 
defense  in  an  action  at  law  or  in  equity,  and  there- 
fore the  corporation,  in  an  action  on  a  note  exe- 
cuted by  its  ofiicers  to  a  promoter,  may  set  up  as  a 
defense  that  the  note  was  g^ven  for  secret  profits 
to  the  payee  as  a  promoter  or  otherwise  in  fraud 
of  the  rights  of  the  corporation;"  and  it  may  set 
up  the  fraud  or  breach  &£  trust  to  defeat  an  action 
by  the  promoter  against  it  to  recover  the  amount 
of  the  promoter's  commission  paid  to  it  by  the 
vendor,*^  or,  having  elected  to  repudiate  the  fraudu- 
lent contract,  to  defeat  an  action  by  the  other  party 
thereto  against  it  for  specific  performance  or 
breach.**  Under  a  statute  prohibiting  a  corpora- 
tion from  issuing  stock  or  bonds  except  for  money, 
labor  done,  or  money  or  property  actually  received, 
and  declaring  that  all  fictitious  increase  of  stock  or 
indebtedness  shall  be  void,  bonds  issued  by  a  cor- 
poration to  a  promoter  and  his  associates  in  pay- 
ment for  options  on  property  of  comparatively 
small  actual  value  and  of  'uncertain  prospective 
value  are  void  and  cannot  be  enforced.** 

[$  356]  (f)  Bemedies  on  Issue  of  Stock  to  Pro- 
moters. If  promoters  /fraudulently  procure  the 
issue  of  stock  to  themselves  directly  or  indirectly 
for  secret  profits  or  alleged  services,  Or  otherwise 
in  fraud  of  the  corporation,  they  may  be  compelled 
to  surrender  or  to  return  the  same  to  the  corpora- 
tion, or  the  court  may  decree  -  a  cancellation 
thereof,**  or  the  corporation  may  hold  them  liable 
for  the  value  thereof,  or  for  the  secret  profit  real- 


Me. — Camden  Ijand  Co.  v.  licwis, 
101   Me.    78.    63   A   523. 

Mass. — Old  Dominion  Copper  Min., 
etc.,  Co.  V.  BlKelow,  203  Mass.  1B9,  89 
NE  193.  30  LRANS  314;  Old  Domin- 
ion Copper  Sfln.,  etc.,  Co.  v.  Bi^elow. 
188  UUBB.  316,  74  NE:  653,  108  AmSR 
479. 

Mich. — F^cd  Macey  Co.  v.  Macey. 
143  Mich.  138,  106  NW  722,  5  LRANS 
1036. 

Oh. — Second  Nat.  Bank  v.  Green- 
ville Screw-Point  Steel  Fence  Post 
Co..  23  Oh.  Clr.  Ct  274. 

Wis. — Hebgen  v.  Koeffler,  97  Wis. 
313,  72  NW  745. 

Bng. — Elrlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218,  6 
ERC  777  [aff  S  Ch.  D.  73];  Lindsay 
Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C. 
221;  Lagunas  Nitrate  Co.  v.  Lacunas 
Syndicate,  [1899]  2  Ch.  392;  In  re 
Caoe  Breton  Co.,  29  Ch.  D.   795. 

Can. — Matter  of  Hess  Mfg.  Co.,  23* 
Can.    S.    C.    644    fatt    21""Dnt    A.    66 
(rev  23  Ont.   182)1. 

B.  C. — Fire  Valley  Orchards,  Ltd. 
r.  Sly,  20  B.  C.  23,  17  DomLR  3,  28 
WestLR  140,  6  WestWkly  934;  Rose 
V.  British  Columbia  Refining  Co.,  16 
B.  C   215,    18   WestLR  299. 

la]  All^'atton  of  cUmd  oa  ylala- 
tUrs  XnatMemu. — ^Where  a  bill  by  a 
corporation  to  cancel  a  fraudulent 
contract  shows  equitable  grounds.  It 
is  immaterial  that  It  alleges  that  the 
contract  constitutes  a  cloud  upon 
complainant's  business,  and  the  court 
is  not  called  on  to  decide  whether  a 
bill  will  lie  merely  to  remove  a  cloud 
on  one's  business.  Fred  Macey  Co. 
V.  Macey,  143  Mtch.  138,  106  NW 
7:2,  5  LRANS  1036. 

84.  In  re  Cape  Breton  .  Co.,  29 
Ch.  D.  796:  In  re  Cape  Breton  Co., 
26  Ch.  D.  221;  Matter  of  Hess  Mfg. 
Co.,  23  Can.  S.  C.  644  laff  21  Ont.  A. 
»«  (rev  23   Ont.   182)1. 

as.     See  infra  f  361. 

88.  Fred  Macey  Co.  ▼.  Macey,  143 
Mich.  138.  106  NW  722.  5  LRANS 
1036. 

87.  Second  Nat  Bank  v.  Green- 
ville Screw-Point  Steel  Fence  Post 
Co..  23  Oh.  Cir.  Ct.  274:  Limited  Inv. 
^soc.  V.  Glendale  Inv.  Assoc,  99 
Wis.  54.  74  Nw  633.  See  Arney  v. 
Brittaln.  (Iowa)  171  NW  697  (hold- 
ing act  of  rescission  InsutHcient). 

88.  See  supra  {  339. 


88.  Lyons  v.  Webster,  (Ala.)  73 
S  337;  (Bolton  Impr.  Co.  v.  Richter, 
26  Misc.  28,  56  NYS  486;  Lydney, 
etc.,  Iron  Ore  Co.  v.  Bird,  33  Ch.  D. 
85.  And  see  Las  Ovas  Co.  v.  Davis, 
35  App.  (D.  C.)  372  [aff  227  U.  S. 
80,  33  set  197.  64  L.  ed.  426].  See 
also  the  following  cases,  i«  none  of 
which  was  the  whole  transaction  set 
aside.  Whaley  Bridge  Calico  Print- 
ing CJo.  V.  Green,  5  Q.  B.  D.  109-  Bag- 
nail  v.  Carlton,  6  Ch.  D.  371;  Bmma 
Silver-  Min.  Co.,  Ltd.,  v.  Lewis,  4  C.  P. 
396;  Beck  v.  Kantorowlcz,  3  Kay  &  J. 
230,  69  Reprint  1093. 

[a]  OanoellaUOBL  of  mortfaffe  on 
land  representing  secret  profit  see 
Hyde  Park  Terrace  Co.  v.  Jackson 
Bros.  Realty  Co.,  161  App.  Dlv.  699, 
146  NYS  1037  (supra  S  339  note  9; 
Colton  Impr.  Co.  v.  Richter,  26  Misc. 
26,  65  NYS  486  (holding  that  where 
a  corporation  sues  a  promoter  to 
compel  cancellation  of  a  bond  and 
mortgage  given  to  him,  on  the 
ground  that  it  represents  the  proflts 
of  a  sale  made  to  It,  which  he  wrong- 
fully retains.  It  is  not  objectionable 
^s  being  an  action  to  rescind  a  part 
of  the  cohtract  of  sale).  See  also 
infra  S  364. 

90.  Califomla-Calaveras  Min.  Co. 
V.  Walls.  170  Cal.  286,  149  P  695 
(holding  also  that  the  evidence  was 
insuiilclent  to  show  that  the  trans- 
feree of  such  a  note  was  a  holder 
for  value  In  due  course  before  ma- 
turity); Lomita  Land,  etc.,  Co.  v. 
Robinson,  154  Cal.  36.  97  P  10.  18 
LRANS  1106;  South  Missouri  Pine 
Lumber  Co.  v.  Crommer,  202  Mo.  504, 
101  SW  22;  Fire  Valley  Orchards, 
Ltd.  v.  Sly,  20  B.  C.  23.  17  DomLR 
3,   28  WestLR  140,   6  WestWkly  934. 

91.  Bx-Mlaslon  Land,  etc.,  Co.  v. 
Plash,  97  Cal.  610,  32  P  600;  Hyde 
Park  Terrace  Co.  v.  Jackson  Bros. 
Realty  Co.,  161  App.  Dlv.  699,  146 
NYS  1037;  Crowe  v.  Malba  Land  Co., 
76  Misc.  676,  135  NYS  454;  Colton 
Impr.  Co.  V.  Richter,  26  Misc.  26,  65 
NYS  486;  Midwood  Park  Co.  v. 
Baker.  128  NYS  964  [aff  144  App. 
Dlv.  939  mem,  129  NYS  1135  mem 
(aff  203  N.  Y.  645  mem,  96  NB  1122 
mem)]. 

[a]  Anmlmemt  of  decree  of  fore- 
olorarsw — In  a  proper  case  the  cor- 
poration  may  maintain  an  action   to 


annul  a  decree  of  foreclosure  of  a 
mortgage  on  its  property  and  to  can- 
cel the  notes  and  mortgage  for  fraud 
In  their  procurement  by  false  repre- 
sentations of  the  promoters  of  the 
corporation  and,  their  agents.  "Ex- 
Mlssion  Land,  etc.,  Co.  v.  Flash,  97 
Cal.  610,  42  P  600. 

92.  Johnson  v.  Sheridan  Lumber 
Co  61  Or.  86,  93  P  470.  See  also 
Hall  V.  Grayson  County  Nat.  BanJi, 
36   Tex.  Civ;   A.   317,   81   SW   762. 

93.  Central  Land  Co.  v.  Obenchaln, 
92  Va.  130.  22  SB  876. 

94.  Munson  v.  Syracuse,  etc.,  R, 
Co.,  103  N.  Y.  58,  8  NE  356. 

95.  Wiegand  v.  Albert  Lewte  Lum- 
ber, etc.,  Co.,  158  Fed.  608,  85  CCA 
480  [aff  153  Fed.  787].  See  also  in- 
i.ra  it  5U0  et  seq. 

96.  TI.  S. — Davis  v.  Las  Ovaa  Co., 
227  U.  S.  80.  33  SCt  197,  87  L.  ed. 
426  [aff  35  App.  (D.  C.)  372]  (hold- 
ing that  where  the  true  coasldera- 
tion  of  a  syndicate  purchase  is  con- 
cealed and  the  property  is  conveyed 
at  a  higher  figure  in  shares  of  stock 
to  a  corporation  whose  stock  is  held 
partly  by  the  members  of  the  syndi- 
cate and  partly  by  others,  and  the 
necessary  increase  of  shares  to  pay 
for  the  property  goes  to  some  of  the 
syndicate  promoters  as  a  secret 
profit,  the  corporation  may  maintain 
an  action  to  require  those  obtaining 
the  shares  to  surrender  them  for 
cancellation);  Dunlap  v.  Twin  City 
Power  Co.,  226  Fed.  161,  141  CCA  159; 
Geiser  v.  U.  S.  Board,  etc..  Co.,  107 
Fed.  340.  46  CCA  567,  62  LRA  724. 

Ala. — Lyons  v.  Webster,  78  S  337; 
Moone  v.  Warrior  Coal,  etc.,  Co.,  178 
Ala.  234.  69  8  219,  AnnCasl916B  173. 

Ariz. — Hughes  v.  Cadena  De  Cobre 
Min.  Co.,  13  Ariz.  52.   108  P  231. 

Me. — Mason  v.  Carrothers.  106  Me. 
392,   74  A  1030. 

Mass. — Hay  ward  v.  Leeson,  176 
Mass.  310,  57  NE  656,  49  LRA  725. 

Mich. — Cuba  Colony  Co.  v.  Kirby, 
149  Mich.  453,   112  NW  1133. 

N.  J. — Tooker  v.  National  Sugar 
Refining  Co.,  80  N.  J.  Eq.  305,  84  A 
10  (promoter  of  consolidation); 
Weber  v.  Nichols,  76  N.  J.  Eq.  117, 
75  A  997. 

N.   Y. — Travis  v.  Travis,   140  Afp. 
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ued  by  them  in  the  transaotion;*^  and  these  reme- 
dies are  available  against  transferees  of  the  fraudu- 
lently issued  stock  if  they  are  not  in  the  position  of 
'bona  fide  purchasers  for  value.^  Or  when  promoteia 
receive  stock  without  consideration  or  for  property 
sold  to  the  corporation  at  an  overvaluation,  the 
corporation  or  its  receiver  may  in  a  proper  case 
hold  them  liable  as  subscribers  for  the  amount  of 
the  stock  as  upon  a  subscription,  or  for  the  differ- 
ence between  the  par,  value  of  the  stock  and  the 
value  of  the  property,  as  the  case  may  be."'  If 
promoters  sell  stock  fraudulently  issued  to  them 
the  corporation  may  recover  from  them  its  value, 
or  the  proceeds  thereof,  whether  in  money  or  in 
real  or  personal  property,^  and  it  may  follow  such 
proceeds  and  recover  them  in  the  hands  of  third 
persons  who  are  not  in  the  position  of  bona  fide 
purchasers  for  value.*  If  the  promoters,  while  they 
are  still  stockholders,  vote  to  issue 'their  shares  to 
themselves  in  payment  foi*  their  services  rendered 
to  it  in  securing  options  on  land  which  they  assign 
to  it,  the  stock  so  issued  equalizing  the  estimated 
profits  to  be  derived  from  such  options,  and  there- 
'after  invite  the  public  to  subscribe  for  shares  with- 
out disclosing  to  the  subscribers  the  consideration 
-for  which  they  have  acquired  them,  or  without  get- 
ting the  consent  of  the  subscribers  to  the  payment 


of  such  remuneration,  they  are  guilty  of  a  fraud 
upon  the  subscribers  and  the  company;  and  the 
company  can,  without  reconveying  the  lands  ae- 
quired  under  the  options,  maintain  an  action  for 
the  recovery  of  the  shares  or  for  damages  for  the 
loss  of  them.  In  such  a  case  the  fraudulent  pro- 
moters may  be  compelled  to  account  for  the  shares 
so  received  with  the  dividends  thereon  received  by 
them;  for  the  proceeds  of  any  sales  of  the  shares 
made  by  them,  with  interest  from  the  dates  of  the 
sales;  for  the  market  value  of  the  shares  at  the 
time  when  they  were  issued  and  thus  acquired  by 
the  promoters;  or,  if  they  had  no  market  value  at 
the  time  when  they  were  issued,  for  the  reason  that 
the  corporation  was  not  yet  launched,  then  for  the 
value  at  a  time  when  a  market  value  of  them  may 
be  found  to  have  been  established.* 

[$  357]  (2)  Who  May  Bring  Action.  Ordinarily, 
,on  a  principle  hereafter  discussed  in  treating  of  the 
rights  of  stockholders,  where  the  injury  is  to  the 
corporation,  the  suit  to  recover  secret  profits  or 
damages  for  the  fraud  or  to  cancel  the  fraudulent 
sale  or  contract  or  stock  fraudulently  issued,  as 
the  case  may  be,  whether  the  suit  is  at  law  or  in 
equity,  must  be  brought  by  the  corporation  or  its . 
receiver  or  liquidator,  and  not  by  individual  stock- 
holders;* but  in  a  proper  case,  as  where  the  direct- 


or.—wills  T.  Nehalem  Coal  Co.,  E2 
Or.  70.  96  P  628. 

Va. — RlchlandB  Oil  Co.  v.  Morriss, 
108  Va.  288,  61   SE  762. 

B.  C. — Rose  V.  British  Columbia 
Reflnini:  Co..  16  B.  C.  215,  18  West 
LR  2»9. 

Man. — Colonial  Assur.  Co.  v.  Smith, 
28  Man.  248,  12  DomLR  113,  24  West 
r,R  106. 

87.  Chandler  v.  Bacon,  30  Fed.  638; 
Paducah  Land,  etc.,  Co.  v.  Mulhol- 
land,  24  SW  624,  16  KyL  624;  Old 
Dominion  Copper  Min.,  eta,  Co.  v. 
Blgelow,  20S  Mass.  169,  89  NB  193, 
46  LRANS  314;  Bast  Tennessee  Land 
Co.  V.  Leeson.  183  Mass.  37,  66  NB 
427;  Hayward  v.  Leeson,  176  Mass. 
810,  67  NB  666,  49  LRA  726;  Torrey 
V.  Toledo  Portland  Cement  Co.,  158 
Mich.  348,  122  NW  614;  Pletsch  v. 
Milbrath,  123  Wis.  847,  101  NW  388, 
102  NW  342,  107  AmSR  1017,  68  LRA 
946. 

[a]  (toeivt  profit  on  ■>!•  ofprop- 
Mcn  for  atook  Inooiponttlon, — ^Where 
individuals    secured   options   for   the 

Purchase  of  property,  and  thereafter 
Ormed  »  corporation,  to  which  they 
sold  the  property  at  a  secret  profit 
while  they  controlled  the  corporation, 
it  was  held  that  the  measure  of  re- 
covery by  the  corporation  from  the 
individuals  was  not  the  difTerence 
between  the  market  value  of  the 
capita)  stock  received  by  the  indi- 
viduals in  return  for  the  property 
conveyed  and  the  cost  to  them  of 
the  property  conveyed,  nor  the  dif- 
ference between  the  intrinsic  value 
of  the  property  and  the  value  of  the 
stock;  but  the  market  value  of  the 
property  must  be  taken  as  the  stand- 
ard of  its  value,  in  the  absence  of 
exceptional  circumstances.  Old  Do- 
minion Copper  Min.,  etc.,  Co.  v. 
Bigrelow,  203  Mass.  159,  89  NB  193, 
40  LRANS  314. 

[b]  Stock  and  bonds. — (1)  I>ro- 
moters  of  a  corporation  held  for  se- 
cret profits  made  should  not  be 
charged  with  stock  profits  where  the 
subscribers  considered  the  stock  as 
without  actual  value  and  It  was  a 
bonus  in  which  the  stockholders  par- 
ticipated. Arnold  v.  Searing,  78  N. 
J.  Bq.  148,  78  A  762.  (2)  A  cor- 
porate promoter  held  for  secret 
profits  made  in  stock  and  bonds  of 
the  corporation  is  not  entitled  to 
credit  for  stock  and  bonds  volun- 
tarily surrendered  to  save  the  cor- 
poration from  insolvency,  the  securi- 


ties not  appearing  to  have  been  re- 
ceived other  than  as  a  gift.  Arnold 
V.  Searing,  78  N.  J.  Bq.  146,  78  A 
762. 

[c]  Talna  of  stock  iHagallj  Issued 
to  promoters^ — In  an  action  by  a  cor- 
poration to  recover  the  value  of 
stock  Illegally  voted  to  promoters, 
and  which  they  received  before  the 
stock  had  any  market  value,  the 
value  of  the  stock  is  not  controlled 
by  the  price  of  the  first  sale  after 
the  stock  was  put  on  the  market,  but 
the  values  should  be  fixed  as  of  the 
subsequent  time  when  the  stock  ac- 
quired a  recognized  market  value. 
Bast  Tennessee  L.and  Co.  v.  Leeson, 
183  Mass.  37,  66  NB  427. 

[d]  Interesb — (1)  In  an  action 
against  promoters  to  recover  the 
value  of  stock  Illegally  voted  to  them 
they  were  properly  charged  with  in- 
terest from  the  date  that  the  stock 
acquired  a  recognized  market  value 
with  which  they  were  charged.  Ba.Bt 
Tennessee  Land  Co.  v.  Leeson,  183 
Mass.  87,  66  NB  427.  (2)  The  fact 
that  the  prosecution  of  suits  by  a 
receiver  of  the  corporation  was  tem- 
porarily suspended  did  not  entitle 
defendants  to  a  rebate  of  interest 
during  euch  time,  where  defendants 
were  not  parties  to  the  suit  in  which 
the  order  was  made,  and  were  not 
prevented  thereby  from  surrendering 
stock  or  paying  its  value.  Bast  Ten- 
nessee Land  Co.  v.  Leeson  supra. 

HMMor*  of  r««ov«ry: 
In  general  see  supra  i  350. 
Where  secret  profits  are  Invested  in 

stock    of    a    new    corporation    see 

supra  S  860  text  and  note  ffl. 

g&  Paducah  Land,  etc.,  Co.  v.  Mul- 
holland,  14  KyL  861;  Mason  v.  Car- 
rothers,  105  Me.  392,  74  A  1030; 
Tooker  v.  National  Sugar  Refining 
Co.,  80  N.  J.  Eq.  305.  84  A  10  (pro- 
moter of  consolidation);  Travis  v. 
Travis,  140  App.  Div.  191,  124  NTS 
1021. 

Fa]  Snt  not  against  »  bona  fide 
hoUar  for  vnlnsy — Cuba  Colony  Co. 
V.  Klrby,  149  Mich.  468,  112  NW 
1133. 

99.  U.  S.— Klskadden  v.  Stelnle, 
203  Fed.   376,   121   CCA  669. 

Ala. — Montgomery  Iron  Works  v. 
Roman,   147  Ala.  434,   41  S  811. 

Iowa. — Boulton  Carbon  Co.  v. 
Mills,  78  Iowa  460,  43  NW  290,  6 
LRA  649. 

Mich. — ^Torrey  v.  Toledo  Portland 
Cement  Co.,   168   Mich.    348,    122   NW 


614. 

N.  J. — ^Holcombe  v.  Trenton  Wlilte 
City  Co.,  80  N.  J.  Bq.  122,  82  A  618 
[aft  82  N.  J.  Bq.  364  m6m,  91  A  1069 
mem];  See  v.  Heppenhelmer,  69  N. 
J.  Bq.  36,  61  A  843. 
•  N.  Y. — Lamphere  v.  Lang,  167  App. 
Div.  306,  141  NTS  967  [rev  on  other 
grounds  218  N.  T.  685,  108  NB  821; 
Rathbone  ▼.  Ayer,  121  App.  Div.  3S5. 
106  NTS  1041  [rev  on  other  grounds 
196  N.  Y.  603  mem,  89  NB  1111 
mem];  Herbert  v.  Duryea,  84  App. 
Div.  478,  64  NTS  311  [all  164  N.  Y. 
596   mem,    68   NB   1088   mem]. 

Oh. — Qates  x.  Tippecanoe  Stone 
Co.,  57  Oh.  St.  60,  48  NB  28S.  63 
AmSR  70S. 

Or. — ^McAllister  v.  American  Hos- 
pital Assoc,  62  Or.  630,  126  P  286. 

Wis. — Pletsch  v.  Krausa,  116  Wla. 
344.  93  NW  9. 

Bng. — In  re  Bddystone  Mar.  Ins. 
Co.,  [18931  <  Ch.  9  [aff  68  L.  T.  Rep. 
N.  S.  4081. 

Can. — ^Matter  of  Hess  Mfg.  Co..  23 
Can.  S.  C.  644  [aff  21  Ont.  A.  66 
(rev  28  Ont.  182)1. 

Man. — Colonial  Assur.  Co.  v.  Smith. 
23  Man.  243,  12  DomLR  113.  24 
WestLR  106;  In  re  Winnipeg  Hedge, 
etc.,  Fence  Co.,  22  Man.  83,  1  DomLR 
316,  20  WestLR  337:  In  re  Jones, 
etc,  Electric  Co     18  Man.   649. 

Ont. — In  re  Manes  Tailoring  Co., 
18  Ont.  L.  672,  11  OntWB  498.  13 
OntWR  829. 

1.  Chandler  v.  Bacon,  30  Fed.  RI8-. 
Camden  Land  Co.  v.  Lewis,  101  Me. 
78,  68  A  523;  Cuba  Colony  Co.  v. 
Klrby,  149   Mich.    463,   112  NW   113$. 

S.  Camden  Land  Co.  v.  Lewis,  101 
Me.  78,  63  A  623.  See  generally 
Trusts  [39  Cyc  648]. 

a.  Hayward  v.  Leeson,  176  Mass. 
310,  67  NB  666,  49  LRA  725. 

4.  Ala. — ^Masberg  v.  Granville,  7B 
S  164. 

Or. — Stewart  v.  King,  85  Or.  14. 
166  P  66;  Wills  v.  Nehalem  Coal  Co.. 
62  Or.  70,  96  P  628. 

Pa. — ^McAleer  v.  McHurray,  6 
Phlla.  244. 

Bng. — Foss  V.  Harbottle,  2  Hare 
461,  24  BngCh  461,  67  Reprint  189. 

Can. — ^Beatty  v.  Meelon,  IS  Can.  s. 
C.  1. 

B.  C. — Rose  V.  British  Columbia 
Refining  Co.,  16  B.  C.  216,  18  WestI..R 
299. 

See  cases  supra  {  360  et  seq;  Infra 
XII,  C. 

"Whenever  a  breach  of  trust   con- 


For  later  eases,  developments  and  ohaagss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmb«r. 
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ors  refuse  to  8n«  and  relief  cannot  be  obtained 
through  the  corporation  because  it  is  nnder  the  con- 
trol of  the  fraudulent  promoters,  stockholders  may 
maintain  the  suit  to  obtain  redress  on  behalf  of  the 
corporation,'  unless  the  corporation  itself  is 
estopped  by  its  consent  or  ratification,  or  the  com- 
plaining stockholders  .participated  in  or  consented 
to  the  alleged  fraudulent  or  illegal  acts,  or  became 
stockholders  thereafter  with  fnll  knowledge  of  the 
facta,  so  that  they  have  no  standing  to  complain.* 
While  a  corporation,  to  protect  innocent  stockhold- 
ers, may  sue  for  secret  profits  obtained  by  pro- 
moters guilty  of  fraud,  the  corporate  name  cannot 
be  aged  merely  to  enrich  stockholders  who  individu- 
ally would  have  no  remedy.^  Neither  the  stock- 
holders who  participate  as  promoters  in  fraudulent 
transactions  to  their  profit,  nor  their  transferees, 
may  complain  thereof,  but  the  corporation,  acting 
for  other  existing  stockholders,  not  participating  in 
and  without  knowledge  of  the  wrong,  may  enforce 
their  rights.'  Minority  stockholders  inay  interv^e 
in  a  proper  case  in  a  suit  to  foreclose  a  mortg^ige 
of  the  corxx>ration  securing  bonds  procured  by  the 
promoters  in  fraud  of  the  corporation  and  its  bona 
fide  stockholders,  and  to  compel  an  accpunting  find 
set-off  of  the  amount  due  from  the  promoters  to  the 
corporation  for  stock  issued  to  them  without  pay- 
ment therefor,  or  on  an  overvaluation  of  property 
transferred  to  the  corporation.'  If  the  wrong  is 
not  against  the  corporation  but  against  stockhold- 
ers individually,  the  action  for  redress  must  be 


brought  by  the  stockholders  individually  and  can- 
not be  maintained  either  by  the  corporation  itself 
or  by  stockholders  on  its  behalf." 

[4  358]  (S)  JniiBdictioiL  An  action  by  a  corpo- 
ration or  by  a  stockholder  suing  in  its  behalf  to 
enforce  a  promoters'  liability  for  secret  profits  or 
damages  for  fraud,  or  for  rescission  and  recovery 
of  consideration  paid,  is  transitory  and  may  be 
brought  in  any  state  in  which  personal  jurisdiction 
of  defendants  may  be  obtained;  and  it  need  not  be 
brought  in  the  state  by  or  under  the  laws  of  which 
the  corporation  was  created,  nor  in  the  state  in 
which  the  fraud  was  committed.^^ 

[$  359]  (4)  Borden  of  Proof.  In  an  action 
against  a  promoter  to  recover  secret  profits  which 
he  has  received  on  a  sale  or  conveyance  of  prop- 
erty to  the  corporation  he  has  the  burden  of  prov- 
ing that  his  dealings  were  ox>en  and  fair  and  con- 
dnoted  in  the  utmost  good  faith,  and  that  he  took 
no  unfair  advantage  of  the  corporation  or  of  sub- 
scribers to  stook.^^  He  also  has  the  burden  of  show- 
ing knowkdge  of  the  alleged  frand  on  the  part  of 
particular  stockholders  when  this  is  relied  upon  as 
a  defense.'*  Bat  in  an  action  by  a  corporation,  or 
by  stockholders  in  its  behalf,  against  a  vendor  of 
property  to  the  corporation  to  recover  part  of  the 
purchase  money  which  it  is  alleged  that  the  vendor 
has  agreed  to  pay  to  a  promoter  and  trustee  of 
the  corporation,  plaintiff  has  the  burden  of  proving 
possession  of  the  money  by  the  defendant  vendor, 
where   the   allegation   thereof   is   denied   by   the 


alsts  In  a  wrongful  deallnsr  of  any 
kind,  or  manner,  with  corporate 
property  or  with  corporate  franchise, 
the  corporation  Itself  is  primarily  In- 
terestea  and  must  Institute  and 
maintain  any  equitable  suit  to  re- 
dress the  wrong,  while,  on  the  other 
hand,  whenever  the  acts  of  the  di- 
rectors are  of  such  a  nature  that 
they  directly  and  primarily  affect 
the  interests  of  stockholders  In  their 
shares  of  stock,  by  diminlshlnK  its 
value,  or  otherwise  impairing  their 
proprietary  rights  in  it,  then  the 
stockholders  are  directly  injured  and 
are  primarily  interested."  Wills  v. 
Nehalem  Coal  Co.,  62  Or.  70,  77,  96 
P  628. 

S.  Ala. — ^Moore  v.  Warrior  Coal, 
ctc.Co.,  178  Ala.  234,  69  S  219,  Ann 
CaslSlSB  173. 

Cal. — ^Burbank  v.  Dennis,  101  Cal. 
>0.  35  P  444. 

Kan. — ^Hayden  v.  Green.  66  Kan. 
204,  71  P  236. 

Ky. — Chilton  v.  Bell  County  Coke, 
etc.,  Co.,  163  Ky.  776,  166  SW  889. 

Me. — Mason  v.  Carrothers,  106  Me. 
»2,  74  A  lOSO. 

.  Mass. — Keith  v.  Radway,  220  Mass. 
132,  108  NB  498. 

Miss.— Cook  V.  Southern  Columbia 
Climber  Co.,  76  Misa.  121,  21  S  796. 

Mo. — ^Brooker  v.  William  H. 
Thompson  Trust  Co..  264  Mo.  126, 162 
SW  187:  Bxter  y.  Sawyer,  146  Mo. 
102.  47  dW  961. 

N.  J. — ^Arnold  v.  Searing,  78  N.  3. 
Bq.  146.  78  A  762;  Arnold  v.  Searing, 
71  N.  J.  Eq.  262,  67  A  831:  Qroel  v. 
United  Electric  Co.,  70  N.  J.  Bo.  616, 
(1  A  1061.  See  also  Weber  v.  Nich- 
ols. 75  N.  J.  Eq.  117,  75  A  997. 

N.  T. — Oetty  v.  Devlin,  70  N.  T. 
S04,  64  N.  T.  403  [aff  9  Hun  6031; 
Ebllngy.  Nekarda.  148  App.  Diy.  193, 
122  OT8  S09  (afl  210  N.  Y.  566  mem, 
104  NE  1029  mem]. 
_  Or.— Wills  V.  Nehalem  Coal  Co.,  62 
Or.  70.  96  P  528. 

Wis. — Pletach  V.  Milbrath,  123  Wis. 
•47.  101  NW  388.  102  NW  342,  107 
AmSR  1017.  68  LRA  945;  Pletsch  v. 
Krause,  116  Wis.  344,  93  NW  9; 
Bebgen  v.  Koeffler,  97  Wis.  313.  72 
NW  746. 

Bng. — Atwool  V.  Merryweather,  37 
L.  J.  Cb.  26. 


Man. — Colonial  Assur.  Co.  v.  Smith, 
23  Man.  243,  12  DomLR  113,  24  West 
LR  105. 

Ont. — Bennett  v.  Havelock  Elec- 
tric Light,  etc.,  Co.,  21  Ont.  L.  120, 
16  OntWR  111,  16  OntWR  19,  18  Ann 
Cas  354;  Stickney  v.  Buckel,  6  Ont 
WR  761. 

See  Deck*  v.  Baker,  (Mich.)  167 
NW  908  (where  the  board  of  direct- 
ors of  a  corporation  have  voted  to 
deliver  certmln  stock  to  the  promoter 
as  compensation  for  his  services,  and 
such  stock  has  been  delivered,  a 
stockholder  cannot  enjoin  euch  de- 
livery regardless  of  whether  the  S»- 
curitles  Act  [Pub.  Acts  (1913)  No. 
143]  applies,  since  the  state  is  not 
complaining), 

mtotUMUuan  salt  s<mm««11t  see 
infra  XII,  C. 

B.  Aris. — Hugifaes  v.  Cbdena  de 
Cobre  Mln.  Co.,  13  Aria.  62,  103  P 
231. 

Minn. — ^Advance  Realty  Co.  v. 
Nichols,  126  Minn.  267,  148  NW  66. 

Mo. — Brooker  v.  William  H. 
Thompson  Trust  Co.,  254  Mo.  126, 
162  SW  187:  Richard  Hanlon  Mil- 
linery Co.  V.  Mississippi  Valley  Trust 
Co.,  261  Mo.  563,  168  SW  359. 

N.  J.— Arnold  v.  Searing,  73  N.  J. 
Eq.  262,  67  A  831. 

N.  T.— Blum  v.  Whitney,  186  N.  T. 
232,  77  NE  1169;  Continental  Securi- 
ties Co.  v.  Belmont,  168  App.  Div. 
483,  164  NTS  64  [aff  83  Misc.  840, 
144   NTS   801]. 

Ont. — Stickney  v.  Buckel,  6  Ont 
WR  751. 

See  also  supra  ||  842,  843;  Infra 
XII,   C. 

7.  Advance  Realty  Co.  v.  Nichols, 
126  Minn.  267,  148  NW  66;  Richard 
Hanlon  Millinery  Co.  v.  Mississippi 
Valley  Trust  Co.,  251  Mo.  553,  l68 
SW  359  (holding  that  where  a  pur- 
chaser of  all  the  stock  of  a  bank- 
rupt corporation  had  been  a  director 
and  knew,  or  by  ordinary  diligence 
could  have  known,  how  the  stock  was 
paid  for  by  the  original  subscribers, 
and  he  paid  but  a  nominal  sum  for 
the  stock,  the  corporation  could  not 
sue  a  promoter  for  secret  profits  for 
the  benefit  of  the  purchaser). 

8.  Hughes  V.  Cadena  de  Cobre 
Min.  Co.,  13  Aris.  62,  108  P  231;  and 


other  cases  In  notes  6,  7.     See  also 
infra  XII,  C. 

0.  Dlckerman  v.  Northern  Trust 
Co.,  176  U.  S.  181,  20  set  311,  44  L. 
ed.  423. 

10.  Cal.— Turner  v.  Markham,  166 
Cal.  662.  102  P  272. 

Md. — Thompkins  v.  Sperry,  96  Md. 
660,  54  A  264.  ' 

N.  J.— Arnold  V.  Searing,  73  N.  J. 

%262,  67  A  831. 
.  Y.— Blum  V.  Whitney,  186  N.  T, 
232,  77  NE  1159. 

Wis. — Spauldlng  v.  North  Milwau- 
kee Town  Site  Co.,  106  Wis.  481,  81 
NW  1064. 

See  also  infra  XII,  C 

11.  Gere  v.  Dorr,  114  Minn.  240, 
130  NW  1022;  Blgelow  v.  Old  Do- 
minion Copper  Mln.,  etc,  Co.,  74  N. 
J.  Eq.  457.  509,  71  A  163.  This  rvUe 
is  also  impliedly  recognized  in  Old 
Dominion  Copper  Mln.,  etc.,  Co.  V. 
Blgelow,  203  Mass.  169.  89  NE  198, 
40  LRANS  314,  188  Mass.  316.  74 
NE  653,  108  AmSR  479;  and  other 
cases  in  which  such  actions  have 
been  maintained  in  other  states. 

What  law  ffovezns  llahilltT  see  su- 
pra {   348. 

la.  Hughes  V.  Cadena  de  Cobre 
Min.  Co.,  13  Aris.  62,  108  P  231;  Sage 
V.  Chllyer,  147  N.  T.  241,  41  NB  513; 
Colton  Impr.  Co.  v.  RIchter,  26  Misc. 
26.  55  NTS  486;  Rice's  App..  79  Pa. 
168.  See  Qould  Mines  Co.  v.  Baur, 
250  Fed.  770  (evidence  held  insuffi- 
cient to  show  that  a  large  secret 
commission  was  paid  by  the  sellers 
out  of  the  phrchssed  price;  that  the 

?iromoter  knew  of  the  contract  for 
he  commission;  that  he  received  a 
share  thereof;  or  that  he  fraudu- 
lently concealed  such  facts  from  his 

&880Cift  tdS  ) 

13.  Hughes  V.  Cadena,  etc,  Min. 
Co.,  13  Aris.  62,  108  P  231. 

[a]  Knowledge  of  forslga  stook- 
holdcr. — Where  promoters  of  a  cor- 
poration Issued  stock  to  themselves 
without  consideration,  pursuant  to  a 
secret  agreement,  the  court  in  the 
absence  of  evidence  could  find  that 
a  stockholder  who  resided  In  a  for- 
eign country  and  never  attended  any 
meeting  of  the  corporation  had  no 
knowledge  of  the  fraud.  HuRhes  v. 
Cadena  ae  Cobre  Mln.  Co.,  13  Aria. 
52,   108  P  231. 
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answer,  although  ordinarily  payment  is  an  affirma- 
tive defense  which  must  be  alleged  and  proved.^* 

[$  360]  (6)  Limitations  and  Laches— (a)  Stat- 
utes of  Limitations.  If  sufficient  time  has  elapsed 
the  statute  of  limitations  may  be  pleaded  success- 
fully in  bar  of  an  action  at  law  against  its  pro- 
moters to  recover  secret  profits  or  damages  for 
frand,^'  unless  there  has  been  a  concealment  of 
the  facts  or  there  are  other  circumstances  which 
render  the  statute  inapplicable,  either  by  express 
provision  of  the  statute  or  by  a  irule  of  law  estab- 
lished by  the  courts  in  the  absence  of  such  a  pro- 
vision.** The  statute  of  limitations  may  also  apply 
under  certain  circumstances  in  equity  as  well  as  at 
law,  with  or  without  the  above  exception  according 
to  the  provisions  of  the  statute  or  the  rule  estab- 
lished by  the  courts  in  the  particular  jurisdiction." 

[$  361]  (b)  Ladies.  Ordinarily,  however,  the 
application  of  the  general  doctrine  in  relation  to 
laches  determines  whether  a  suit  in  equity  against 
promoters  or  others  participating  with  them  in  the 
fraud  is  barred.    Where  there  has  been  a  failure  to 


exercise  the  due  diligence  required  by  this  doctrine 
a  suit  in  equity  by  the  corporation  or  by  stockhold- 
ers suing  in  its  behalf  will  be  barred."  But  a  cor- 
poration or  its  stockholders  suing  promoters  in 
equity  for  an  accounting  for  secret  profits  made 
by  them  when  they  controlled  the  corporation  and 
concealed  by  them  cannot  be  defeated  on  the  ground 
of  laches  because  of  delay  in  instituting  the  suit, 
where  the  action  is  not  barred  by  a  statute  of  limi- 
tations, when  the  eoiporation  or  the  complaining 
stockholders  have  exercised  due  diligence,  for  there 
can  be  no  laches  so  long  as  there  is  no  knowledge 
of  the  wrong  complained  of  and  no  failure  to  avail 
one's  self  of  reasonable  opportunities  to  ascertain 
the  facts.*'  The  same  is  true  when  laches  are  set 
up  to  defeat  a  suit  in  equity  by  the  corporation  or 
stockholders  in  its  behalf  to  rescind  and  set  aside 
the  fraudulent  sale  or  other  transaction  and  to  re- 
cover what  it  has  parted  with"  or  for  other  equi- 
table relief."  And  where  a  corporation  protests 
promptly  on  learning  of  a  fraudulent  contract  made 
by  its  promoters  and  enters  into  negotiations  for  a 


14.  En>Une  v.  Nekards,  148  App. 
Dlv.  193,  isf  NTS  309  [alt  210  N.  T. 
666  mem,  104  HE  1129  merol. 

U.  Pietsch  V.  Mllbrath,  123  Wis. 
647.  101  NW  388,  102  NW  34B.  107 
AmSR  1017,  68  LRA  946.  And  see 
aeneralljr  Liimltatlona  of  Actions  [25 
Cyo  1043,  1047]. 

16.  Pietsch  V.  Mllbrath.  128  Wis. 
f47,  101  NW  388,  102  NW  342,  107 
AraSR  1017,  68  L.RA  94E  Infra  note 
17  (reviewing  the  decisions  and 
showing  the  conflicting  rules  In  the 
different  Jurisdictions  as  to  the  post- 
ponement of  the  running  of  the 
statute  In  cases  of  fraud,  both  under 
express  statutory  exception  and  un- 
der decisions  of  the  courts  In  the  ab- 
sence of  such  an  exception;  and  hold- 
ing that  In  this  state  fraud  and  con- 
cealment thereof  do  not  prevent 
the  running  of  the  statute).  See  also 
cases  in  note  17;  and  Limitations  of 
Actions  [2fi  Cyo  1212  et  sea]. 

17.  Iowa. — Caffee  v.  Berkley,  141 
Iowa  344,  118  NW  267  (holding  that 
au  action  in  equity  against  promot- 
ers to  recover  a  secret-  profit  de- 
rived by  them  from  a  sale  of  land 
to  the  corporation  was  within  Code 
{  3448,  providing  that.  In  actions 
for  relief  on  the  ground  of  fraud, 
the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the 
fraud  complained  of  shall  have  been 
discovered  by  the  party  aggrieved, 
as  such  an  action  was  formerly 
solely  cognizable  in  a  court  of  equity, 
to  which  actions  only  that  section 
was  held  to  apply):  The  Telegraph 
V.  Iioetscher,  127  Iowa  388,  101  NW 
773,  4  AnnCas  667  (holding  that  an 
<U!tion  to  recover  a  secret  bonus  was 
not  barred  where  there  was  conceal- 
ment and  ignorance  of  the  fraud). 

Mass. — Old  Dominion  Copper  Mln., 
etc.,  Co.  v.  Blgelow,  203  Mass.  159, 
89  NB  193,  40  LRANS  314  (In  which 
state  the  statute  does  not  begin  to 
run  against  a  breach  of  trust,  when 
there  is  a  flduclary  duty  to  disclose 
the  facts  on  which  the  cause  of  ac- 
tion rests,  until  the  fa^ts  have  or 
ought  to  have  been  discovered). 

N.  J. — Tooker  v.  National  Sugar 
Refining  Co.,  80  N.  J.  Bq.  30S,  84  A 
10  (holding  that  an  action  In  equity 
to  recover  dividends  received  by  pro- 
moters was  barred,  where  a  recovery 
would  have  been  barred  In  an  action 
at  law,  the  remedies  at  law  and  in 
equity  being  concurrent). 

N.  Y. — Continental  Securities  Co. 
v.  Belmont,  168  App.  Dlv.  483,  154 
NTS  54  (ate  83  Misc.  840,  144  NTS 
801]  (from  which  It  seems  that  a 
stockholders'  action  on  behalf  of  the 
stockholders  in  the  corporation 
against  Its  promoter  and  its  original 
directors  to  require  an  accounting 
for  stock  claimed  to  have  been  mis- 


applied by  Issuance  to  the  promoter 
was  within  the  ten-year  statute  of 
limitations,  as  the  cause  of  action 
was  for  fraud). 

Wis.— Pietsch  V.  Mllbrath,  123 
Wis.  647.  101  NW  888,  102  NW  342, 
107  AmSR  1017,  68  LRA  945  (holding 
that,  since  a  corporation  which  has 
been  organized  to  take  property  from 
the  promoters  at  a  fraudulent  profit, 
and  which  in  fact  does  so,  has  a 
right  of  action  at  law  to  recover 
such  profit  from  the  promoters, 
which  is  barred  by  the  six-year  stat- 
ute of  limitations,  a  suit  in  equity 
to  recover  such  profits  Is  barred  by 
the  statute,  and  the  corporation  is 
not  entitled  to  rely  on  the  provision 
of  the  statute  which  postpones  the 
running  of  the  time  in  suits  for 
fraud  solely  cognizable  In  equity,  un- 
til discovery  of  the  perpetration  of 
the  fraud;  nor  is  such  running  pre- 
vented because  the  promoters  are  in 
control  of  the  corporation  so  as  to 
prevent  any  one  from  obtaining 
knowledge  of  the  facts). 

Eng.— Re  Fltzroy  Bessemer  Steel, 
etc.,  Co.,  Ltd.,  60  L.  T.  Rep.  N.  S. 
144  (claim  not  barred,  where  the 
only  notice  of  the  transaction  was 
to  directors  of  the  company  who 
were   Implicated   in   the   fraud). 

See  also  Limitations  of  Actions 
[26  Cyc  1024,  1056  et  seqi. 

18.  Stephany  v.  Marsden,  76  N.  J. 
Bq.  611,  75  A  899;  Jutte  v.  Hutchin- 
son, 189  Pa.  218.  42  A  123r  Evans' 
App.,  81  Pa.  278;  Brlanger  v.  New 
Sombrero  Phosphate  Co.,  3  App. 
Cas.  1218,  6  ERC  777  [aft  6  Ch.  D. 
73].;  and  other  cases  Infra  this  sec- 
tion. See  generally  Equity  [16  Cyc 
150   et  seq]. 

19.  Old  Dominion  Copper  Min., 
etc.,  Co.  v.  Bigelow,  203  Mass.  159. 
89  NB  193,  40  LRANS  314.  And  see 
substantiiilly  to  same  .etCect  Elx-Mls- 
slon  Land,  etc..  Co.  v.  Flash,  97  Cal. 
610,  82  P  600;  Wills  v.  Nehalem 
Coal  Co.,  52  Or.  70,  96  P  628;  Bagnall 
V.  Carlton,  6  Ch.  D.  371./  See  also 
generally  Bquity  [16  Cyc  169  et 
seq]. 

[a]  OoBstmotloii  of  oonmlalat 
and  prmnunpttOBS.— (l)Where  laches 
is  not  apparent  on  the  face  of  a  com- 
plaint, although  the  complaint  shows 
a  delay  In  the  commencement  of  the 
suit  unaccompanied  by  circumstances 
derogatory  of  its  equity.  It  Is  not 
Incumbent  upon  plaintiff  to  explain 
the  delay.  Wills  v.  Nehalem  Coal 
Co.,  52  Or.  70,  98  P  628.  (2)  Where 
a  complaint  In  an  action  by  stock- 
holders against  the  promoters  and 
directors  of  a  corporation  for  fraud 
showed  that  the  complaint  was  filed 
In  September,  1905,  and  showed  that 
the  alleged  fraud  was  committed  In 
September,  1901,  but  was  entirely 
silent  as  to  when  knowledge  of  the 


facts  came  to  plaintiffs,  and  alleged 
that  the  officers  of  the  corporation 
refused  to  permit  plaintiffs  to  in- 
spect the  corporate  books,  it  was 
held  that  It  would  not  be  presumed 
that  plaintiffs  had  knowledge  of  tlia 
facta  during  all  the  four  years  or 
any  particular  part  thereof  so  as  to 
render  them  guilty  of  laches,  since 
any  Inference  as  to  means  of  knowl- 
edge was  repudiated  by  the  allega- 
tion or  refusal  to  permit  Inspection, 
and,  further,  because  constructive 
notice  or  knowledge  does  not  apply 
to  a  cause  of  fraud  and  cannot  re- 
lieve a  party  responsible  for  fraud. 
Wills  V.  Nehalem  Coal  Co.,  52  Or. 
70,    96   P  628. 

Bnxaea  o<  proof  see  Bquity  [16 
Cyc  172]. 

ao.  Old  Dominion  Copper  Min., 
etc.,  Co.  V.  Blgelow,  203  Mass.  169, 
89  NE  193,  40  LRANS  314:  Fred 
MaceyCo.  V.  Macey,  143  Mich.  138.  106 
NW  722,  5  LRANS  1036;  Brlanger 
V.  New  Sombrero  Phosphate  Co.,  3 
App.  Cas.  1218,,  6  BRC  777  [afl  5  CHi. 
D.  73];  Lagunas  Nitrate  Co.  v. 
Lagunas  Syndicate  [1899]  2  Ch.  D. 
392,  454;  Bagnall  v.  Carlton,  6  Ch.  D. 
371. 

21.  Ex-Mission  Land,  etc.,  Co.  v. 
Flash,  97  Cal.  610,  32  P  600  (holding 
that  an  action  by  the  corporation  to 
set  aside  a  decree  of  foreclosure 
and  to  cancel  the  mortgage  given  for 

?urchase-money  on  the  ground  of 
raud  of  the  promoters  of  the  cor- 
poration In  selling  land  to  the  cor- 
poration and  procuring  the  mortgage 
was  not  barred  by  laches  because 
it  appeared  that  the -defrauded  stock- 
holders had  general  notice  of  the 
fraud  within  one  month  after  tho 
foreclosure  sale,  ajid  no  notice  ^ras 
made  within  six  months  to  set  aside 
the  decree,  where  It  did  not  appear 
that  they  were  then  sufficiently  in- 
formed of  the  particulars  of  the 
fraud,  or  as  to  the  evidence  by  which 
the  fraud  might  be  proved  In  court, 
or  as  to  how  many  of  the  stock- 
holders participated  In  the  fraud,  or 
as  to  where  to  apply  for  reliable  in- 
formation, and  It  appeared  that  a 
majority  of  the  board  of  directors 
having  notice  of  the  original  fraud. 
which  was  a  defense  to  the  fore- 
closure proceedings,  had  willfully 
and  fraudulently  permitted  the  Judg- 
ment to  be  taken  by  default,  that 
the  stockholders  resided  some  dis- 
tance apart,  and  that  as  soon  as 
possible  they  elected  a  new  board  of 
directors,  and  immediately  thereafter 
authorized  the  bringing  of  the  action 
by  the  corporation,  which  was  com- 
menced two  months  and  nineteen 
days  thereafter,  although  elrht 
months  had  elapsed  after  the  Judg- 
ment of  foreclosure  before  the  ac- 
tion     was      brought);      Tooker       v. 


For  latsT  oasM,  dvralopinants  and  cluuif  m  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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peaceable  settlefiient,  which  fail,  a  biU  for  cancella- 
tion filed  within  a  reasonable  time  after  such  fail- 
ure is  not  barred  by  laches.^  The  mere  lapse  of 
time  less  than  the  statutory  period  of  limitation 
will  not  bar  an  action  for  eqnitable  relief  unless 
the  delay  under  the  circumstances  has  been  such 
as  to  justify  the  presumption  that  defendant  may 
have  been  prejudiced  thereby.  The  bar  of  an 
equitable  remedy  in  such  eases  is  not  imposed  upon 
plaintiff  as  a  penalty  for  his  negligence,  but  is 
intended  merely  to  protect  defendant  from  such 
consequences  of  the  delay  as  may  be  prejudicial  to 
his  rights.^ 

[i  362]  m.  Bight  to  Keimbarsement  or  Deduction 
for  Services  and  Expenses.  In  a  proceeding 
whereby  the  promoters  of  a  corporation  are  held  to 
account  for  secret  profits  they  will  be  entitled  to 
reimbursements  or  deductions  to  the  extent  of  serv- 
ices rendered  and  expenses  which  they  have  bona 
fide  incurred  and  paid  in  promoting  the  corpora- 
tion, and  for  which  the  corporation  is  liable;^  as 
for  example  in  procuring  options  upon  property  for 
the  benefit  of  the  prospective  corporation,**  or,  in 
England,  in  securing  the  services  of  directors  and 
providing  their  qualifications,  and  in  payments  made 
to  the  brokers  and  officers  of  the  company,  and  to 
the  public  press  in  advertising  it,^  and  to  the  extent 
of  the  money  charged  for  the  report,  the  fees  paid 
to  solicitors  and  brokers,  the  sums  paid  for  print- 
ing, advertising,  etc.,  but  not  for  payments  made 
by  a  fraudulent  promoter  in  procuring  the  issue 
of  shares  or  for  a  sum  which  such  a  promoter  had 
expended  in  obtaining  from  another  person  a  guar- 
antee to  a  sharetaker  who  bad  been  induced  to 
subscribe  for  some  of  the  shares."  Of  course  the 
promoters  will  not  be  allowed  for  services  or  ex- 
penses connected  with  their  fraud.** 

[i  363]  n.  Bdghts  of  Promoter  as  Creditor.  Al- 
though a  corporation  is  entitled  to  recover  from  a 
promoter  the  amount  of  profits  which  he  has  made 

National  Sugar  Reflnlng  Co.,  80  N. 
J.  Eq.  306,  84  A  10  (holding  that  a 
delay  of  eleven  years  by  stockholders 
In  bringlnr  an  action  to  cancel  stock 
Issued  without  consideration  did  not 
prevent  the  srantlnir  of  relief,  where 
stockholders  had  no  Itnowledse  of 
the  facts  during  the  interval,  the 
Steele  was  still  owned  by  the  original 
owner  and  his  children  and  his  posi- 
tion had  not  been  changed  to  his 
detriment  In  the  meantime,  espe- 
cially where  the  transaction  had 
never  been  fully  consummated,  the 
stock  still  being  held  by  the  presi- 
dent of  the  corporation  as  trustee 
for  such  owner) ;  Mackey  Baking  Co. 
V.  Mackey,  19  Pa.  Dlst.  893,  904 
(suit  to  cancel  stock).  See  gener- 
ally Equity    [16  Cyc  189   et   seq]. 

32.  Fred  Macey  Co.  v.  Macey,  143 
Mich.  138,  106  NW  722,  6  LRAKS 
1036. 

33.  Ex-Mission  Land,  etc.,  Co.  v. 
Plash.  97  Cal.  610,  32  P  600;  Wills 
V.  Nehalem  Coal  Co.,  52  Or.  70,  96 
P  S28;  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218, 
1230.  S  BRC  777;  Lindsay  Petroleum 
Co.  v.  Hurd,   L.   R.  5  P.  C.  221. 

34.  He. — Mason  T.  Carrothers,  105 
Me.  392,  74  A  1030. 
,  Mass. — Hay  ward  v.  Leeson.  176 
Mass.  310.  67  NE  666,  49  LRA  726. 
„  N.  J. — Holcombe  v.  Trenton  White 
fity  Co.,  80  N.  J.  Eq.  122,  165,  82  A 
(18  [afC  82  M.  J.  Eq.  364  mem,  91  A 
10S9  mem]. 

Eng. — ^Lydney,  etc^  Iron  Ore  Co.  v. 
Bird,  33  Ch.  D.  86;  Emma  Silver 
Mln.  Co.  V.  Grant,  11  Ch.  D.  918; 
Bagnall  v.  Carlton,  6  Ch.  t).  371. 

One — Stickney  v.  Bucket,  6  OntWR 

Compare  supra  Si  332,  333. 


as.  Hayward  v.  Leeson,  176  Mass, 
310,   67   NE   666,   49   LRA  725. 

061  Emma  Silver  Min.  Co.  v. 
Grant.   11  Ch.  D.   918. 

97.  Lydney,  etc..  Iron  Ore  Co.  v. 
Bird,   33  Ch.  D.  86. 

38.  Cuba  Colony  Co.  v.  Klrby,  149 
Mich.  453,  112  NW  1138. 

39.  Jordan  v.  Annex  Corp..  109  Va. 
626.   64   SE  1060.   17  AnnCas  267. 

30.  Mangold  v.  Adrian  Irr.  Co.,  60 
Wash.  286,  111  P  173. 
.  31.  Lomlta  Land,  etc.,  Co.  v. 
Robinson,  154  Cal.  36,  97  P  10.  18 
LRANS  1106;  Mississippi  Lumber 
Co.  v.  Jolce,  178  111.  A.  110;  Rich- 
lands  Oil  Co.  v.  Morrlss,  108  Va.  288, 
61  SE  762;  Zinc  Carbonate  Co.  v. 
Shullburg  First  Nat.  Bank,  103  Wis. 
125,  79  NW  229,  74  AmSR  845; 
Fountain  Spring  Park  Co.  v.  Roberts, 
92  Wis.  345,  66  NW  399,  53  AmSR 
917.  See  also  Scholfleld  Gear,  etc., 
Co.  v.  Scbolfield,  71  Conn.  1,  40  A 
1046. 

fa]  Thna,  la  13m  o*l*taat«d  oaaa 
of  Colt  V.  Woollaston,  2  P.  Wms.  154, 
167,  24  Reprint  679,  It  was  held  lust 
that  one  defendant  named  Arnold  as 
well  as  the  principal  defendant  Wool- 
laston, should  be  charged;  "for  as 
Woollaston  was  the  flrst  projector  and 
procurer  of  the  patent,  and  purchaser 
of  the  land,  so  Arnold  was  his  trus- 
tee, accepted  the  conveyance,  was 
the  treasurer,  received  the  money, 
and  gave  the  receipts,  was  partner 
in  the  fraud,  and  plainly  particeps 
oriminls." 

[Ill  AsotlMr  coiporattoa,  being  a 
coconspirator  with  the  promoters  of 
a  corporation  in  defrauding  it,  is 
equally  liable  with  them  ror  the 
fraud,  notwithstanding  that  its  act 
in    participating   in    the   fraud   was 


out  of  a  secret  agreement,  he  is  not  debarred,  as 
a  creditor  for  money  advanced  to  the  corporation, 
from  sharing  in  the  assets  of  the  company  along 
with  its  other  creditors." 

[$  364]  0.  Action  by  Promoter  against  Ooipor»- 
tion  for  Frand.  A  promoter  of  a  corporation  who 
has  sought  to  make  exorbitant  profit  at  the  ex- 
pense of  investing  stockholders  by  the  sale  to  the 
corporation  of  land  held  under  an  option  without 
any  actual  investment  cannot  recover  from  the 
corporation  on  the  ground  of  conspiracy  and  fraud 
because  the  corporation  refused  to  perform  the  eon- 
tract  and  after,  forfeiture  of  the  option  bought  the 
land  direct  at  a  low  figure.*"  ' 

[$  365]  H.  Liability  of  Aiders  and  Abettors  of 
Frandnlent  Pmmoters.  If  there  is  not  only  not  a 
full  and  fair  disclosure  by  a  promoter  in  dealings 
with  the  corporation,  but  affirmative  misre|)resen- 
tation,  fraud,  and  deceit,  then  not  only  the  pro- 
moter, but  other  persons*  as  well,  who  stand  in  no 
fiduciary  relation  toward  the  corporation  or  its 
members,  but  who,  with  knowledge  of  the  fraud, 
concur  with  the  promoter  in  oanying  out  his  fraud- 
ulent scheme,  will  b^ome  liable  to  the  corporation 
in  an  action  for  what  it  has  lost  thereby.^  And 
third  persons  who  participate  with  promoters  in  a 
fraud  upon  subscribers  for  stock  in  a  corporation 
will  be  jointly  and  severally  liable  with  the  pro- 
moters to  such  subscribers  for  the  fraud  as  in  other 
eases  of  joint  tort-feasors.**  Such  liability  on  the 
part  of  third  persons  participating  with  promoters 
in  a  fraud  upon  the  corporation  or  upon  subscribers 
for  its  stock  exists  irrespective  of  their  motives  or 
the  d^ree  of  their  culpability,**  and  although  they 
originally  may  not  have  been  parties  to  the  fraud- 
ulent scheme**  and  may  not  have  shared  at  all  in 
the  profits  of  the  fraud.**  And  a  vendor  of  prop- 
erty to  a  corporation  may  as  principal  be  liable 
for  false  and  fraudulent  representations  made  by  a 
promoter  as  his  agent  in  respect  to  the  property  in 

ultra  vires.  Zinc  Cart>onate  Co.  v. 
Schullburg  First  Nat.  Bank,  103  Wis. 
126.  79  NW  229,  74  AmSR  846. 

UahUltr  of  pnrolMMr  of  aaox** 
profits  see  supra   i   347. 

33.  Lomita  Land,  etc.,  Co.  v. 
Robinson,  154  Oal.  36,  97  P  10,  18 
LRANS  1106;  Homblower  v.  Cran- 
dall,  7  Mo.  A.  220  [aff  78  Uo.  681]; 
Downey  v.  Finucane,  205  N.  T.  261. 
98  NE  391,  40  LRANS  807  [aff  ui 
App.    Div.    209,    180    NTS    9881. 

XlahUlty  of  promotsn  to  untt- 
aeriben  for  fraud  see  supra  {{  309, 

33.  Lomlta  Land,  etc.,  Co.  v. 
Robinson,  154  Cal.  36,  97  P  10,  18 
LRANS  1106;  Zinc  Carbonate  Co.  v. 
Schullburg  First  Nat.  Bank,  108  Wis. 
126,  79  NW  229,  74  AmSR  846; 
Fountain  Springs  Park  Co.  v. 
Roberts,  92  Wia  346,  66  NW  399,  63 
AmSR  917. 

[a1  "Ths  prlnclpla  of  law"  oa 
which  this  UabUlty  Is  based  is  "that, 
where  several  persons  combine  to 
carry  out  a  fraudulent  conspiracy  to 
cheat  another,  each  and  all  of  such 
persons  are  liable  to  the  defrauded 
party,  without  reference  to  the 
amount  of  the  fruits  of  the  fraudu- 
lent transaction  he  obtains  or  the 
degree  of  his  activity  in  the  scheme." 
Fountain  Springs  Park  Co.  v. 
Roberts,  92  Wis.  346,  349,  66  NW  399, 
63  AmSR  917. 

34.  Lomlta  Land,  etc,  Co.  v. 
Robinson,  164  Cal.  36.  97  P  10.  18 
LRANS  1106. 

36.  Lomlta  Land,  etc.,  Co.  v. 
Robinson,  154  Cal.  36,  97  P  10,  18 
LRANS  1106;  Zinc  Carbonate  Co  v. 
Schullburg  First  Nat.  Bank,  103  Wis. 
126,   79  NW  229.  74  AmSR  846. 
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effeeting  the  sale."  Bat  to  recover  against  others 
than  the  promoter  or  promoters  aotually  perpetrat- 
ing the  frand  it  is  necessary  to  show  that  they  were 
participants  in  the  fraudulent  scheme  either  as 
principals  or  as  agents,  or  else  that  they  partici- 
pated in  the  proceeds  of  the  fraud  with  knowl- 
edge.'^ Persons  who  are  not  promoters,  but  merely 
sell  property- to  the  corporation,  are  not  responsible 
for  false  representations  *in  a  prospectus  issued  by 
the  promoters,  although  they  may  have  knowledge 
of  them."  Nor  is  a  vendor  of  property  to  a  corpo- 
ration through  a  promoter  as  his  agent  liable  for 
the  fraud  of  the  promoter  which  is  not  within  the 
scope  of  bis  employment.**  Where  a  person  make% 
fraudulent  misrepresentations  to  individuals  to  in- 
duce them  to  form  a  corporation,  and  to  have  the 
'  corporation,  after  its  organization,  enter  into  a  con- 
tract \rith  him,  the  fact  that  he  never  has  any  direct 
communication  with  the  corporation  previous  to 
its  entering  into  the  contract  will  not  relieve  l^im 
from  responsibility  to  it  for  damages  resulting  from 
his  fraud.*" 

86.  Hoyer  v.  IiUdinrton,  100  Wia. 
"441,    78    NW    84S.     And    see    Downey 

V.  FJnuofine,  205  N.  T.  251,  98  NE 
891,  40  LRANS  SOT  [alt  146  App. 
Dlv.  209,  130  NTS  988];  Agency 
SS  682  et  seq,  541. 

87.  U.  S. — ^Wlaer  v.  Lawler,  189 
U.  S.  260,  23  set  624.  47  L.  ed.  802 
(vendors  of  mining  property  to  pro- 
moters not  liable). 

Mo. — iSouth  Missouri  Pine  Lumber 
Co.  V.  Crommer,  202  Mo.  504,  101  SW 
22  (holding  that  the  evidence  was 
inauf&cient  to  prove  that  the  vendor 
and  the  agent  negotiating  the  sale 
were  parties  to  a  conspiracy  to  de- 
fraud the  corporation  by  selling  the 
^d  to  it  at  a  price  In  excess  of 
that  at  which  It  was  purchased). 

Oh. — Second  Nat.  Bank  v.  Oreenvllle 
'  Screw-Point  Steel  Fence  Post  Co..  23 
Oh.  Clr.  Ct.  274  (holding  that  the 
fact  that  a  stockholder  was  active 
In  inducing  persons  to  take  stock  In 
a  corporation  to  purchase  and  manu- 
facture a  patented  article,  together 
with  other  acts  from  which  a  sus- 
picion of  his  participation  in  the 
fraud  practiced  would  seem  to  be 
luatUIed,  was  not  sufficient  to  hold 
him  Jointly  liable  with  the  promoter. 
In  t);ie  absence  of  evidence  showing 
tats  Knowledge  of  the  fraudulent  pur- 
chase). 

Pa. — Simons  v.  Vulcan  Oil,  etc, 
Co,  61  Pa.  202,  100  AmD  628. 

Wis. — Pletaoh  v.  Krause,  112  Wis. 
418,  88  NW  223:  Forest  Land  Co.  v. 
BJorkqulat,  110  Wis.  547,  86  NW  183; 
Godfrey  v.  Schneck,  106  Wis.  668,  81 
NW  666;  Hoyer  v.  Ludington,  100 
Wis.  441,  76  NW  348. 

[a]  xvM«M»  siifflotMit  to  show 
kBowladge  by  one  of  defendants  of 
the  fact  that  the  promoters  of  a  cor- 
poration were  receiving  secret  proflts, 
Lomlta  ;Land,  etc.,  Co.  v.  Robinson, 
154  Cal.  36,  67  P  10,  18  LRANS 
1106;  Fountain  Spring  Park  Co.  v. 
Roberts.  92  Wis.  846,  66  NW  899,  63 
AmSR  917. 

as.  wiser  V.  Lawler.  189  U.  S. 
260.  23  ect  624,  47  L.  ed.  802  (hold- 
ing that  the  owners  of  the  legal  title 
to  a  group  of  mines  being  operated 
by  a  corporation  pursuant  to  the 
terms  of  an  escrow  agreement  which 
required  the  proceeds  of  ooeration 
to  be  applied  on  the  purchase  price, 
ajid  provided  for  a  forfeiture  in 
case  of  default  in  payment,  were  not 
chargeable,  because  of  their  silence, 
with  the  fraud  perpetrated  on  sub- 
scribers to  the  stock  of  such  cor- 
poration by  misstatements  as  to  the 
corporation's  title  contained  in  pros- 
pectuses Issued  to  promote  the  sale 
of  its  stock,  althoui^  they  may  have 
known  the  contents  of  such  prospec- 
tuses, and  that  some  of  the  pay- 
ntsnts   on   account    of    the   purchase 


[i  366]  L  InooipontiOB  of  PartBarships  and 
Other  Associatioiu— 1.  In  0«nBraL  The  general 
principles  in  relation  to  the  promotion  of  corpora- 
tions apply  of  course  where  an  existing  partner- 
ship or  other  unincorporated  association  is  incorpo- 
rated, and  in  the  case  of  incorporation  of  tenants 
in  common." 

[^  367]  2.  Bights  as  to  Property.**  The  mere 
incorporation  of  an  existing  partnership  or  other 
voluntary  association,  whether  by  sfpecial  act  or 
ulider  a  general- law,  does  not  ipso  facto  <q>erate  to 
transfer  to  the  corporation  the  title  to  the  real  or 
personal  property  of  the  partnership  or  association, 
in  the  absence  of  a  statutory  provision  to  such 
effect,  but  there  must  be  a  conveyance,  contract  of 
sale,  or  assignment,  as  in  other  cases."  The  cor- 
poration may,  however,  acquire  an  equitable  title 
witiiout  a  conveyance.** 

Teiuuito  in  common.  Incorporaticm  of  tenants 
in  common,  although  for  the  express  purpose  of 
enabling  the  corporation  to  own  the  proper^,  does 
not  transfer  the  title  to  the  corporation  without  a 


price    were    from    proceeds    of    the 
Bctles  of  the  stock). 

39.  Forest  Land  Co.  v.  BJork- 
quist,  110  Wis.  547,  86  NW  188; 
Godfrey  v.  Schneck,  106  Wis.  568,  81 
NW  666  (holding  that  where  the 
owner  of  land  employed  a  special 
agent  to  sell  the  same  he  was  not 
responsible  for  the  act  of  such  agent, 
unknown. to  him,  in  employing  others 
to  organize  a  corporation  to  buy  the 
land,  who  in  doing  so  concealed  the 
real  price  and  sold  it  to  the  cor- 
poration at  ah  advance,  and  thereby 
received  a  secret  profit,  since  the 
agent  was  a  speclajl  agent  to  sell, 
and  his  acts  In  organizing  the  cor- 
pSratlon  were  not  within  the  real 
or  apparent  scope  of  his  authority); 
Hoyer  v.  Ludington,  100  Wis.  441, 
76  NW  348  (holding  that  an  owner 
of  land  who  employs  an  agent  to 
sell  his  land  is  not  responsible  to 
one  whom  the  agent,  by  false  repre- 
sentations as  to  organization  and 
stock  of  a  corporation  Induces  to 
take  stock  therein,  although  It  is 
organized  to  buy  the  land,  and  the 
same  is  conveyed  to  it,  it  not  being 
claimed  that  such  owner  had  any- 
thing to  do  with  the  corporation  or 
the  procuring  of  subscriptions  to  its 
stock).  See  generally  Agency 
f  U5  et  seq. 

40t  Scholfleld  G«ar.  etc..  Co.  y. 
Scholfield,  71  Conn.  1.  40  A  1046. 

41.  See  supra  {  282  et  sea;  infra 
{{   367,   368. 

40.  Oonvwaiioas  la  fMMid  of  orsd- 
itors  see  Fraudulent  Conveyances 
£20  Cyc  404]. 

43.  U.  S. — Locke  v.  Lane,  etc,  Co., 
36  Fed.  289. 

Colo. — Jones  v.  Aspen  Hardware 
Co.,  21  Colo.  263,  40  F  467.  62  AmSR 
220,  29  LRA  143. 

Qa. — Rau  V.  Union  Paper-Mill  Co., 
95  Ga.   208.   22  SB  146. 

Mass. — Monahan  v.  Vamum,  11 
Gray  405  (Incorporation  of  voluntary 
loan  fund  association;  .  bond  and 
mortgage  not  transferred). 

Mo. — BYank  v.  Drenkhahn,  76  Mo. 
608  (incorporation  of  unincorporated 
Joint   stock   company). 

N.  D. — RueKcU  v.  Greenwich  Ins. 
Co..  16  N.  D.  5*6,  113  NW  1029; 
Hennesy  v.  Origgs,  1  N.  D.  62.  44 
NW  1010. 

Tex. — McLeary  v.  Dawson,  87  Tex. 
624,  29  SW  1044  (holding  that,  where 
a  partnership  and  others  secured  a 
charter  for  incorporation  providing 
that  the  property  of  the  partnership 
"is  hereby  declared  to  be  the  prop- 
erty of  the"  corporation  on  the  part- 
nership "executing"  to  the  corpora- 
tion "proper  releases,"  the  charter 
did  not  transfer  a  title  to  the  prop- 
erty without  execution  of  the  re- 
leases);   Carothers   v.   Alexander,    74 


Tex.  309,  12  SW  4;  Schneider  v. 
Sellers,  (Civ.  A.)  81  SW  126  [mod 
on  other  grounds  98  Tex.  380,  84 
SW  417]. 

See  also  supra  II  303,  304. 

"A  number  of  individuals  owning 
lands  do  not  by  the  mere  act  of 
associating  themselves  together  as 
partners  invest  the  firm  with  a  title 
to  their  real  estate;  nor  can  a  Arm 
by  the  mere  aot  of  incorporating 
themselves  by  the  same  name  invest 
the  oorporation  with  the  title  to  the 
real  estate  owned  by  the  firm." 
Carothers  v.  Alexander,  74  Tex.  809. 
827,  13  SW  4. 

[a]  Oliartsr  rsfMSoos  to  psopsrty 
of  firm,  SS  ospital  stook. — where  a 
partnership  obtains  a  corporate  char- 
ter under  the  same  name,  and  the 
petition  for  incorporation  refers  to 
the  property  of  the  firm  as  capital 
stock,  and  describes  it  generally  as 
land,  machinery,  etc.,  a  sale  by  a 
member  of  the  firm  of  a  portion  of 
the  land  pri<^  to  inoorporatlon 
passes  good  title,  ajid  the  land  Is 
not  subject  to  the  debts  of  the  cor- 
poration. Rau  V.  Union  Paper-Mill 
Co.,  95  Ga.  208,  22  3E  146. 

IBod*  and  tlms  of  oonTaTSaca, 
sslSk  or  ssslfiunsBt  see  supra  {)  304- 
308. 

44.  Cooke  v.  Watson,  SO  N.  J.  Eki. 
846  (holding  that,  where  a  Arm 
Incorporated,  the  partners  beconUng 
the  principal  stockholders,  and  pur- 
chased in  its  new  capacity  t^e  prop- 
erty formally  held  by  the  firm,  pay- 
ing the  purchase  price,  taking  pos- 
session, and  making  improvements 
thereon,  a  mortgage  executed  by  the 
corporation  was  effectual,  as  between 
it  and  the  mortgagee,  to  pledge  the 
equitable  title  of  the  corporation, 
which  had  received  no  deed  to  the 
property  from  the  partnership). 
See  also  Clifton  Heights  Lcuid  Co.  v. 
Randell.  82  Iowa  88.  47  NW  905 
(holding  that  a  conveyance  to  an  un- 
inoorporated  aasociation  which  goes 
into  possession  under  the  deed 
passes  a  title  which  vesta  in  the 
company  subsequently  Incorporated). 

[a]  XSeot  of  rsfasal  of  oos  nart- 
asT  to  jola  la  traasfsr  Iv  the  otinsza. 
— Where  plalntlS  and  t<To  other 
members  of  a  firm  agreed  that  a, 
corporation  should  be  formed,  and 
the  firm's  property  conveyed  to  It. 
and  stock  issued  to  them  in  propor- 
tion to  their  contributions,  plaintiff, 
while  he  was  a  necessary  party  to  & 
transfer  of  the  firm's  property  to 
the  corporation  after  it  was  formed, 
could  not  in  equity  avoid  a  transfer 
by  the  other  two  partners.  In  wfalcli 
he  wrongfully  refused  to  Join.  Hen- 
nessy  v.  Qriggs,  1  N.  D.  5S,  44  NW 
1010. 


Forlats* 


davalapMMita  and  ehaMsa  in  the  law  ■••  eumulatlTS  Annotatloas,  same  title,  page  and  note  number. 
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[14.C.J.]    305 


conveyaaee  thereof,*'  unless  the  aet  of  inooipora-, 
tion  shows  that  the  legislature  intended  that  its 
acceptance  should  operate  ipso  facto  as  a  transfer 
of  the  tiUe.** 

Effect  of  transfer.  Where  partners  form  a  cor- 
poration and  transfer  the  partnership  property  to 
it  for  stock,  it  ceases  to  be  partnership  property 
and  their  interest  is  fixed  by  the  amount  of  their 
stock."  When  they  transfer  the  stock  to  innocent 
pnrchasers  they  are  each  estopped  to  deny  the  cor- 
porate ownership.^  And  when  all  the  members  of 
a  eopartnei-ship  organize  themselves  into  a  corpora- 
tion, they  have  a  right  to  agree  on  the  price  each 
shall  be  allowed  for  his  share  of  the  joint  partner- 
ship assets  put  in,  as  they  do  not  encroach  on  the 
rights  of  any  third  person;  and  such  agreement 
irill  be  binding  upon  them.*°  Where  associates  who 
hold  property  subject  to  a  lien  or  under  a  condi- 
tional sale  combine  to  create  a  corporation  to  take 
the  property,  to  which  corporation  they,  transfer  it, 
such  associates  being  the  only  persons  who  have 
any  substantial  interest  in  the  corporation,  the  cor- 
poration stands  in  no  better  position  than  that  in 
which  the  associates  stood."* 

[i  368]    3.  Rights  as  to  Oontaracts,  Debts,   or 


Other  LiabUitiea.  When  a  partnership  or  other 
voluntary  association  is  incorporated,  there  is  noi 
legal  identity  between  the  corporation  and  the  pre-, 
existing  association,  even  though  the  name  and  the 
members  are  the  same;"  and  in  such  a  case  the 
general  rule  that  a  corporation  is  not  bound  by  nor, 
entitled  to  the  benefit  of  a  contract  made  by  its 
promoters  unless  it  expressly  or  impliedly  ratifies 
or  adopts  the  same  applies.'^  From  these  prin- 
ciples it  follows,  as  a  general  rule,  that  the  corpora- 
tion is  not  liable  on  or  for  the  contracts  or  debts 
of  the  preexisting  partnership  or  other  association 
unless  it  has  expressly  or  impliedly  and  on  a  sufS- 
cient  consideration  adopted  or  assumed  the  same,"* 
even,  in  the  absence  of  fraud  as  against  creditors, 
although  the  assets  of  the  partnership  or  associa- 
'  tion  have  been  transferred  to-  it  and  it  is  continu- 
ing the  same  business."*  Nor  is  the  corporation 
liable  for  the  torts  of  the  partnership  or  associa- 
tion."" But  the  corporation  is  liable  if  it  has 
adopted  the  contract  or  assumed  the  debt  or  other 
liability  on  a  sufBcient  consideration,  either  ex- 
pressly or,  according  to  the  great  weight  of  an-' 
thority,  impliedly;""  and  it  has  been. held  in  many 
cases  that,  where  a  corporation  has  been  formed 


TnuU  for  o«iponrtIoa  see  supra 
I  306. 

45.  Holland  v.  Cruft,  8  Gray 
(HasB.)  162;  Lefflnerwell  v.  Elliott,  8 
Pick.    (Mass.)    45S,   457,  19  AmD  843. 

"The  mere  Incorporation  of  tenants 
In  common  to  enable  them  to  carry 
on  more  conveniently  a  common  ob- 
ject, does  not  vest  In  the  corporation 
a  title  to  the  land  which  had  been 
previously  used  by  the  Individuals 
(or  the  same  purpose.  The  title 
must  be  conveyed  oy  proper  deeds 
from  the  Individuals  to  the  corpo- 
ration."   liefflngrwell  v.  Elliott,  supra. 

4&  Colquitt  V.  Howard,  11  Ga. 
as  (holding  that,  where  persons 
owning  lands  as  tenants  in  common 
were  Incorporated  for  the  express 
purpose  of  selling  the  lands  held  in 
common  and  making  improvements 
thereon,  and  the  charter  Is  accepted, 
the  title  of  the  property  vested  In 
thf  corporation,  and  that  one  of  the 
tenants  could  not  maintain  a  suit  to 
enjoin  a  trespass  on  the  same). 

lit.  Pearce  v.  Sutherland,  8  Alaska 
803. 

48:  Pearce  v.  Sutherland,  3  Alaska 
808. 

4s.  Pennsylvania  Tack  Works  v. 
Sowers,   2  Walk.    (Pa.)   41«. 

[a]  nw  ■nbse^tMiit  lasolvnioy  of 
•  oonox»tloa  does  not  Impair  the 
validity  of  a  contract  made  between 
the  Incorporators  who  were  formerly 
a  partnership,  agreeing  upon  the 
price  each  snould  be  paid  for  his 
share  of  the  partnershln  assets  to 
be  put  into  the  corporation.  Penn- 
Srlvaola  Tack  Works  v.  Sowers,  2 
walk.    (Pa.)    416. 

sa  York  Jitg.  Co.  v.  Brewster, 
174  Fed.  S66,  98  CCA  848.  See  also 
snpra  I  20. 

61.  Ala. — ^Moore,  etc,  Hardware 
Co.  V.  Towers  Hardware  Co.,  87  Ala. 
296,  6  S  41,  1*  AmSR  28. 

Ga. — Qreenberg-Mlller  Co.  v.  Ever- 
ett Shoe  Co.,  188  Osl  729,  76  SE 
1180;  Oeonia  Co.  t.  Castleberry,  48 
Oa.  1S7:  Bludwine  Bottling  Co.  v. 
Crown  (3ork.  etc..  (3o.,  14  Ga,  A.  286, 
80  SB  863. 

1*. — George  Adv.  Slmms  Co.,  Ltd. 
r.  Orleans  Metal  Bed  Co.,  Ltd..  6  La. 
A   (Orleans)    263,    266    [quot   Cyc]. 

Mich. — McLdlan  v.  Detroit  Pile 
Works,  M  Mich.  679,  28  NW  321 
(even  though  there  is  no  difference 
m  memberAiip). 

.Ho. — Allen  V.  Frumet  Min.,  etc., 
Co..  78  Uo.  688. 

„N.  C. — ^Maryland  Nat.  Bank  v. 
HolllngBworth,  136  N.  C.  666,  47  SB 
618. 

_S2.  Moore,  etc..  Hardware  (To.  v. 
Towers  Hardware  (^.,  87  Ala.  206,  6 


S  41,  I'S  AmSR  23;  Carey  v.  Des 
Moines  Co-op.  Coal,  etc.,  Co.,  81  Iowa 
674,  47  NW  882;  Brautigam  v.  Dean, 
85  N.  J.  L.  649,  89  A  760  [afT  86  N. 
J.  L.  676  mem,  93,  A  844  mem]; 
Modern  Dairy,  etc.,  Co.  v.  Blanke, 
etc..  Supply  C:o.,  (Tex.  Civ.  A.)  116 
SW  158.  See  also  supra  {  289  et 
seq. 

83.  Ala. — Moore,  etc..  Hardware 
Co.  V.  Towers  Hardware  Co.,  87  Ala. 
206,  6  S   41,   13  AmSR  23. 

Ga. — Greenberg-Mlller  (Jo.  v.  Ever- 
ett Shoe  Co.,  138  Ga.  729,  76  SB 
1120;  Culberson  v.  Alabama  Constr. 
Co.,  127  Ga.  £99,  66  SE  766,  9  LRANS 
411,  9  AnnCas  607;  Georgia  Co.  v. 
Castleberry,  48  Ga.  187;  Bludwine 
Bottling  Co.  V.  C>own  Cork,  etc,  Co., 
14  Ga.  A.  286,  80  SE  863. 

Iowa. — Carey  v.  Des  Moines  Co-op. 
Coal,  etc.,  Co.,  81  Iowa  674,  47  NW 
882. 

La. — George  Adv.  Simms  Co.,  Ltd. 
V.  Orleans  Metal  Bed  Co.,  Ltd..  6  La. 
A.    (Orleans)    263,    256    [quot  CycJ. 

Mich. — McLellan  v.  Detroit  Pile 
Works,  66  Mich.  679,  28  NW  821 
(even  though  there  Is  no  difference 
in  membership). 

Nebr. — Hall  v.  Baker  E^irnltnre 
Co.,  86  Nebr.  ,889,  126  NW  628; 
Baker  Furniture  <3o.  v.  Ha«.  76 
Nebr.  88,  107  NW  117,  111  NW  129, 
118  NW  267:  CS^pbell  V.  Farmers', 
etc.,  Bank,  49  Nebr.  148,  68  NW  844. 

Ney.— Paxton  v.  Bacon  Mill,  etc., 
Co.,  2  Nev.  267. 

»  *i-,?'"T^''.*"'*?*™  ▼•  Dean,  86  N.  J. 
L.  649,  89  A  760  [aff  76  N.  J.  L.  676 
mem,  92  A  344  mem]. 
..^ivJ^T^S*!'  ^-  Herter,  88  Hun  19, 
y  ?i^S.''„'lv'0'"»eldeln  v.  Third  Ave. 
R.  Co.,  22  li.  Y.  Super.  79:  Adams  v. 
Empire  Laundry  Mach.  (Jo.,  4  NYS 
788. 

N.  C. — ^Maryland  Nat.  Bank  v. 
Hol|lngsworth,  136  N.  C.  666,  47  SE 
618  (holding  that,  where  a  surviving 
partner  of  a  firm,  who  was  person- 
ally liable  on  an  indorsement  of  a 
note  In  the  firm  name  without  au- 
thority, organised  a  corporation  and 
transferred  the  assets  of  the  firm 
to  such  corjM>ra.tion  in  payment  of 
his  subseription  to  the  corporation's 
stock,  without  intent  to  defraud  his 
creditors,  the  corporation  was  not 
liable  for  such  debt). 

S.  D. — ^Byme,  etc.,  Dry  Goods  Co. 
v.  Dillls-Dunn  Co.,  23  S.  D.  221.  121 
NW  620.    29   LRANS    689. 

Tex. — Modem  Dairy,  etc,  Co.  v. 
Blanke,  etc..  Supply  Co.,  (Civ.  A.) 
116  SW  153. 

Wash. — Lee  v.  K.  W.  Bteinhart 
Lumber  Co.,  66  Wash.  672,  119' P 
1117. 


W.  Va.— awing  v.  Taylor,  68  W. 
Va.  621,  70  SE  378. 

Wis. — Ziemer  v.  C.  C.  Bretting, 
Mfg.  Co.,  147  Wis.  262.  183  NW  189, 
Ann(Dasl912D   1276   and   note. 

Wyo. — Durlacher  v.  Prazer,  8  Wyo. 
58,   66   P  306,   &0  AmSR  918. 

And  see  other  cases  Infra  thi^ 
section. 

54.  Oa. — Oreenberg-MlUer  Co.  v. 
Everett  Shoe  Co.,  138  Ga.  729,  76  SB 
1120;  Culberson  v.  Alabama  Constr.. 
Co.,  127  Ga.  699,  66  SE  766,  9  LRANS 
411,  9  AnnCas  607;  Georgia  Co.  v. 
Castlebury,   43  Ga.   187. 

Mich.— McLellan  v.  Detroit  Pile. 
Works,  66  Mich.  679,  28  NW  821, 
(even  though  there  is  no  difference 
in  membersnip). 

Nebr. — ^Hall  v.  Baker  Furniture 
Co.,  86  Nebr.  889,  126  NW  628. 

Nev. — Pazton  v.  Bacon  Mill,  etc... 
Co.,  2  Nev.  267. 

N.  Y.— Hall  V.  Herter,  88  Hun  19, 
81  NYS  692;  Adams  v.  Empire 
Laundry  Mach.  Co.,  4  NYS  788. 

N.  C— Maryland  Nat.  Union  Bank, 
v.  Hollingsworth,  186  N.  C  6S6,  47 
SE  618. 

S.  D. — Byrne,  etc..  Dry  Goods  Co. 
V.  Willis-Dunn  Cto.,  23  S.  D.  221,  121 
NW  620,  29  LRANS  689. 

W.  Va. — Swing  V.  Taylor,  68  W. 
Va.   621,  70  SE  373. 

Wis.— Ziemer  v.  C.  G.  BtetUng 
Mfg.  Co.,  147  Wis.  262.  133  NW  189, 
AnnC:asl912D   1276 'and   note. 

See  also  Fraudulent  Oinveyances 
[20   Cyc  405   text  and   note  85]. 

6S.  Stewart  v.  Mynatt,  186  Ga. 
687,  70  SE  326.  "^        ■- 

86.  U.  S. — Smith  v.  Bowker  Tor- 
rey  Co.,  207  Fed.  967;  In  re  A.  G. 
Crosby  Cto.,  199  Fed.  844:  Du  Vlvier 
V.  Galilee,  149  Fed.  118,  80  CCA  666; 
Leonard,  etc,  Real-Bst,  etc.,  Co.  v. 
Bank  of  America,  86  Fed.  602,  80 
CCA  221:  North  American  Loan,  etc., 
Co.  V.  Colonial,  etc.,  Mortg.  Co.,  83 
Fed.  796.  28  CCA  88  [mod  76  Fed. 
623]. 

C!onn. — Lamkin  v.  Baldwin,  etc, 
Mfg.  Co.,  72  Conn.  67,  48  A  693,  1042, 
44  LRA  786;  Waterman's  App.,  261 
Ck>nn.  96. 

III.— Norris  v.  Hess  Bright  Co.,  186 
111.  A.  262  (contract  of  employment).' 

Me. — Johnson  v.  Johnson,  108  Me. 
272,  80  A  741,  AnnCasl913A  1303. 

Mass. — Forbes  v.  Thorpe,  209  Mass. 
670,  96  NE  966. 

Minn. — ^Thorpe  v.  Pennock  Mercan- 
tile Co.,  99  Minn.  22,  108  NW  940,  9 
AnnCas  229  (right  as  between  cred- 
itors before  and  slhce  incorporation). 

Miss. — HoUoway  v.  Biame,  83  Miss. 
836,  86  S  1.  ^^1^ 

Mo.— Schufeldt  v.  Smith,  ljO(^ 
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by  the  members  of  a  partnership  subsequent  to  the 
incurring  of  debts,  the  former  partners  being  the 
only  members  of  the  corporation,  and  the  assets  of 
the  partnership  have  been  transferred  to  the  cor- 
poration for  the  continuance  of  the  business,  in  ex- 
change for  stock  and  without  other  consideration, 

367,    40   SW   887:    L.eckle   v.   Bennett, 
160  Mo.  A.  14E,  141  SW  706. 

Nebr. — ^Baker  Furniture  Co.  v. 
Hall,  76  Nobr.  88.  107  NW  117,  111 
NW  129,  lis  NW  267;  Reed  Bros. 
CJo.  V.  WeeplnK  Water  First  Nat. 
Bank.  46  Nebr.  16S.  64  NW  701. 

Nev.— Paxton  v.  Bacon  Mill,  etc., 
Co.,   2  Nev.   267. 

N.  J. — Brautisam  v.  Dean,  85  N.  J. 
L..  549,  89  A  76l)  [aff  86  N.  J.  U  676 
mem,  92  A  844  mem]. 

N.  Y. — Bommer  v.  American  Spiral 
Spring  Butt  Hinge  Mfg.  Co.,  81  N.  Y. 
468;  Hall  v.  Herter,  90  Hun  280,  36 
NYS  769  [aff  157  N.  Y.  694  mem,  61 
NB  1091  memj-  Hall  v.  Herter,  83 
Hun  19,  81  NYS  692:  Williams  v. 
Colby.  3  Silv.  Sup.  337,  6  NYS  459: 
DlrigeWeln  v.  Third  Ave.  R.  Co.,  22 
N.  T.  Super.  79;  Thorn  v.  Volunteer 
St.  Gregory  Hospital,  59  Misc.  442, 
110  NYS  931;  Burke  v.  Lincoln- 
Vajentiae  Co..  28  Misc.  202.  68  NYS 
1077.    1124. 

Oh. — ^Andres  v.  Morgan.  62  Oh.  St. 
236.  56  NE  875.  78  AmSR  712. 

Pa. — Girard  v.  Case  Bros.  Cutlery 
Co..  225  Pa.  327.  74  A  201   (contract 
of  employment). 
-21 


the  corporation  thereby  impliedly  assumes  the  part- 
nership debts  and  is  prima  facie  liable  therefor,^' 
since  the  legal  entity  of  the  corporation  and  the 
want  of  identity  as  between  the  corporation  and 
the  partners  may  be  disregarded  and  "the  members 
of  the  partnership  may  be  said  to  have  simply  pnt 


Wis, — Zlemer  v.  C.  Q.  Bretting 
Htk.  Co.,  147  Wis.  252.  133  NW  139, 
AnnCaa  1912D  1275  and  note:  Pratt 
V.  Oshkosh  Match  Co.,  89  Wis.  406, 
62  NW  84. 

Where  joint  owner;  of  a  solvent 
going  business  form  a  corporation  to 
wKTch  they  transfer  the  Joint  prop- 
erly in  exchange  for  its  stock,  Its 
a^^umption  of  the  liabilities  of  the 
joint  owners  may  be  by  express  or 
Implied  agreement  which  like  any 
other  fact  may  be  proved  by  any 
competent  evidence  which  will  estab- 
lish it.  Zlermer  v.  C.  G.  Bretting 
Mfg.  Co..  147  Wis.  262.  133  NW  ISf. 
AnnCasl912D  1275. 

[a]  Bxpraas  MrMinant.— In  some 
cases,  however,  It-  seems  to  be  held 
that.  In  order  to  bind  the  corporation 
for  liabilities  of  the  former  part- 
nership, there  must  be  an  express 
assumption  by  the  corporation  of 
such  liabilities.  Hart  Pioneer  Nur- 
series V.  Coryell.  8  Kan.  A.  496,  66 
P  514;  McLellan  v.  Detroit  File 
Wqrks,  56  Mich.  579,  23  NW  321: 
Austin  V.  Tecumseh  Nat  Bank.  49 
Nebr.  412.  68  NW  628,  59  AmSR  543. 
35   L,RA  444. 

[b1  wmt  AMMaaXT  to  1>ind  oor- 
ponttioa;  statnt*  of  tnxUlM. — (1)  In 
Georgia  it  has  been  held  that,  as  a 
corporation,  although  of  the  same 
name  with  a  partnership  doing  busi- 
ness by  the  same  agent  before  the 
date  of  the  charter.  Is  not  the  same 
person,  to  make  it  liable  for  a  debt 
due  from  the  partnership  a  parol 
promise  by  the  president,  without  a 
new  consideration,  is  not  sufllcient; 
but  that  there  must  be  a  writing, 
signed  by  the  party  to  be  charged, 
or  by  its  agent  expressly  authorized, 
or  It  must  be  shown  that  the  cor- 
poration has  received  the  consider- 
ation. Georgia  Co.  v.  Castleberry,  43 
Ga.  187;  Bludwlne  Bottling  Co.  v. 
Crown  Cork.  etc..  Co.,  14  Ga.  A.  285, 
80  SB  863:  Georgia  Adv.  Simms  Co., 
Ltd.  V.  Orleans  Metal  Bed  Co.,  Ltd., 
5  I^  A.  (Orleans)  253,  265  [quoi 
Cyc],  (2)  But  It  is  no  defense  to  a 
suit  In  equity  against  a  corporation 
to  enforce  on  behalf  of  a  creditor  of 
a  partnership  which  was  the  corpora- 
tion's predecessor  an  agreement  con- 
tained in  a  deed  which  was  accepted 
by  the  corporation  and  which  effected 
u  conveyance  to  the  corporation  by 
the  partnership  of  all  its  assets,  to 
the  ellect  that,  in  consideration  of 
the  conveyance  to  It.  the  corporation 
"assumes  and  covenants"  to  pay  all 
the  debts  and  liabilities  of  the  part- 
nership, that  because  the  corporation 


neither  signed  nor  sealed  the  deed. 
and  it  was  not  a  contract  to  be  per- 
formed within  a  year,  the  covenant 
was  unenforceable  because  of  the 
statute  of  frauds  (Rev.  L.  c  74  {  1 
cl  2.  5),  the  corporation  having  ac- 
cepted and  retained  the  property  con- 
veyed. Forbes  v.  Thorpe,  209  Mass. 
670.  96  NE  955.  (3)  The  vote  of  the 
directors  of  a  corporation,  duly  re- 
corded and  attested  by  the  signature 
of  the  recording  officer,  is  a  suffi- 
cient memorandum  and  signing  to 
comply  with  the  statute  of  frauds. 
Lamkln  v.  Baldwin,  etc.,  Mfg.  Co., 
72  Conn.  67.  43  A  593,  1042,  44  LRA 
786.  (4)  But  a  formal  resolution 
by  the  corporation  to  pay  the  liabili- 
ties assumed  is  not  required.  '  Thorn 
V.  Volunteer  St.  Gregory  Hospital, 
69  Misc.  442,  110  NYS  931.  (5)  An 
agreement  with  a  firm  to  pay  its 
debts  In  consideration  of  its  assets 
Is  not  a  promise  to  pay  the  debt  of 
another  within  the  statute  of  frauds. 
Shufeldt  ▼.  Smith,  139  Mo.  (67,  40 
SW  887 

IcJ  OoaatAntMou. — (1)  A  partner- 
ship creditor  oannot  enforce  the  debt 
agunst  the  succeeding  corporation, 
even  though  it  has  agreed  to  assume 
all  the  debts  of  the  partnership, 
where  the  agreement  is  without  con- 
sideration. Smith  V.  Bowker  Torrey 
Co..  207  Fed.  967;  Georgia  Co.  v. 
Castlebury,  43  Ga.  187;  Minneapolis 
Trust  CO.  v.  Clark,  47  Minn.  lOS,  48 
NW  386;  Maryland  Nat.  Bank  v.  Hol- 
lingsworth,  135  N.  C.  656,  47  SE  618. 
See  also  infra  XII.  D.  (2)  Therefore, 
where  the  members  of  a.  partnership 
formed  a  corporation  to  take  over 
the  assets  of  the  partnership  and 
continue  the  'business,  transferred 
the  partnership  assets  to  the  cor- 
poration In  exchange  for  full-paid 
stock,  exactly  equaling  the  value 
placed  upon  said  assets,  and  the  cor- 
poration also  agreed  to  assume  all 
the  partnership  debts  without  any 
additional  consideration,  and  there 
was  no  novation  or  release  of  the 
partners  by  the  creditors,  it  was  held 
that  the  assumption  of  the  partner- 
ship debts  by  the  corporation  was 
without    consideration,    and    that    a 

Fartnershlp  creditor^  could  not  en- 
orce  his  claim  against  the  corpora- 
tion's assets  in  insolvency.  Smith  v. 
Bowker  Torrey  Co.,  supra.  (3)  There 
is  a  sufficient  consldeVation,  however. 
If  there  is  an  express  agreement  by 
the  corporation  to  assume  and  pay 
the  partnership  debts  as  part  of  the 
consideration  for  the  transfer  of  the 
partnership  assets  to  it,  or  if  there 
Is  a  novation  and  release  of  the  part- 
ners by  the  creditors.  Forbes  v. 
Thorpe,  209  Mass.  670,  96  NB  955. 
To  same  effect  In  re  A.  Q.  Crosby 
Co.,  199  Fed.  344.  See  also  Smith 
V.  Bowker  Torrey  Co..  supra  (where 
this  Is  recognized).  (4)  Where  a 
corporation,  having  taken  over  the 
assets  and  assumed  the  liabilities  of 
a  partnership,  substitutes  its  name 
for  that  of  the  partnership  In  the 
renewal  of  a  note  on  which  the  part- 
nership was  liable  as  an  accommo- 
dation party,  its  act  in  so  doing  is 
not  without  consideration.  Johnson 
V.  Johnson,  108  Me.  272,  80  A  741, 
AnnCasl913A  1303. 

[dl  What  U  laelndsd  IB  aMnuup- 
tloB  of  llaWUtlea. — (1)  The  condition 
of  a  transfer  to  a  corporation  of  the 
assets  of  a  partnership  conducted 
under  the  name  of  J  Co.  without  re- 
gard to  change  of  partners,  T  and  C 
being  at  all  times  the  active  part- 
ners, that  the  corporation  should  as- 
sume and  pay  all  the  liabilities  of 
T  and  C  incurred  in  the  conduct  of 
The  business  under  such  name,  in- 
cludes liability  for  all  frauds  com- 
mitted  by   them   as   a   part   of   their 


management  of  the  partnership. 
Forbes  v.  Thorpe,  209  Mass.  570,  95 
NE  956.  (2)  A  loaning  corporation 
whose  principal  stockholders  were 
the  members  of  a  partnership  to 
which  the  corporation  succeeded  In 
business,  is,  in  an  action  by  it  as 
transferee  of  a  note  given  in  renewal 
of  one  given  by  a  borrower  for  a  loan 
procured  by  the  partnership,  liable 
for  usurious  interest  and  commis- 
siona  collected  on  the  old  note  by  the 
partnership.  Texas  Loan  Agency  ▼. 
Hunter,  18  Tex.  Civ.  A  402,  35  SW 
399.  (3)  If  only  certain  debts  of  the 
partnership  are  assumed  by  the  cor- 
poration. It  will  not  be  liable  for 
other  debts  not  included  in  the  agree- 
ment. Lee  V.  K.  W.  Stelnhardt  Lum- 
ber Co.,  66  Wash.  572,  119  P  1117 
(holding  that  the  evidence  sustained 
findings  to  the  effect  that  the  agree- 
ment was  not  for  an  assumption  bT 
the  corporation  of  all  the  debts  of 
the  partnership).  (4)  But  where  a 
corporation  organized  by  the  mem- 
bers of  a  partnership  passes  a  reso- 
lution to  purchase  the  assets  of  the 
partnership  and  assumes  its  indebt- 
edness, it  cannot,  by  a  secret  under- 
standing between  tne  trustees  that 
certain  claims  are  not  Included,  pre- 
vent the  creditor  from  following  the 
firm's  Eussets  into  the  hands  of  the 
corporation.  Williams  v.  Colby.  I 
Silv.  Sup.  387,  6  NYS  469.  (5)  Am 
agreement  among  those  convertinK  a 
partnership  into  a  corporation  with 
the  same  members  that  the  corpora- 
tion shall  take  all  the  assets  and 
assume  all  the  liabilities  of  the 
partnership,  followed  by  its  taklnc 
the  assets,  and  placing  on  its  books 
as  liabilities  all  the  debts  of  the  flrm. 
makes  such  debts  its  obligations, 
although  the  records  kept  oy  the 
directors  and  stockholders  show  only 
the  purchase  of  a  part  of  the  assets 
in  payment  for  the  stock;  so  that,  on 
the  corporation  becoming  insolvent. 
It  may  prefer  one  of  such  debts,  al- 
though it  has  always  remained  In 
the  form  of  the  partnership's  note 
to  one  of  its  members.  Shufeldt  ▼. 
Smith,  139  Mo.  367,  40  SW  887. 

[e]  BSect  of  paymsat  of  other 
dents. — The  fact  thp.t  other  obliga- 
tions of  a  preceding  |<artneri>hlp  have 
been  paid  by  a  corporation  does  not 
tend  to  establish  an  assumption  or 
promise  to  pay  a  particular  debt  of 
the  partnership.  Church  v.  Church 
Cementico  Co..  75  Minn.  85,  77  NW 
648. 

[f]  Bnbsennent  giving  of  notes  tir 
partners, — Where  a  corporation,  whea 
founded,   assumes    the    debts   of    the 

gartners  theretofore  carrying  on  the 
uslness,  that  the  partners  after- 
ward gave  their  notes  for  such  In- 
debtedness does  not  relieve  the  cor- 
poration from  liability  therefor,  so 
.•\s  to  prevent  a  preference  thereof  by 
the  corporation.  Johnston  v.  Oum- 
bel,    (Miss.)    19   S   100. 

[g]  BefenseB  la  favor  of  ooryora- 
tloiu^Where,  after  an  association  Is 
Incorporated,  an  action  is  brought 
against  the  corporation  for  services 
performed  for  the  association,  the 
corporation  is  entitled  to  all  defenses 
which  would  have  been  open  to  the 
association  had  the  action  been 
brought  against  it.  Burt  v.  Oneida 
Community,  16  NYS  289. 

Adoptioa  of  oontraots  by  eorpoza- 
tioa  see  supra  I  290  et  seq. 

67.  U.  3.— Du  Vlvier  v.  (Salllce. 
149  Fed.  118,  80  CCA  656.  And  see 
York  Mfg.  Co.  v.  Brewster,  174  Fed. 
666,  98  CCA  348  (which  seems  to 
recognize  this  principle). 

Mo. — Leckle  v.  Bennett,  160  Mo.  A. 
145,  141  SW  706. 

Nebr. — Baker  Furniture  Co.  v. 
Hall,    76    Nebr.   88,    107    NW    117,    111 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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on  a  new  coat.""  The  cOTporation  will  also  b« 
liable,  at  least  to  the  extent  of  the  assets  received 
by  it,  if  the  transfer  to  it  was  in  fraud  of  the 
creditors  of  the  partnership  or  other  association." 
In  like  manner  a  corporation  may,  as  successor  to 
a  partnership  composed  of  its  incorporators,  ac- 
quire rights  under,  and  a  cause  of  action  for 
breach  of,  a  contract  with  the  firm,  either  by  as- 
signment or  by  simple  succession  to  its  properties, 
interests,  and  rights." 

Action  by  corporation.  A  corporation  formed  of 
the  members  of  a  partnership,  and  to  which  the 
partnership  assets  have  been  transferred,  can  sue 
in  equity  in  its  corporate  name  for  a  debt  due  the 
partnerdiip." 

Assignment  of  lease  pTesnmed.  Where  the  mem- 
bers of  a  lessee  partnership  form  a  corporation  to 
carry  on  the  business,  and  they  treat  the  corpora- 
tion as  having  acquired  the  rights  of  the  firm,  in  a 
suit  in  equity  by  the  corporation  on  the  lease  as- 
signment of  the  lease  will  foe  presumed."* 


Sights  and  liabilities  of  partners  after  Incorpora- 
tion.** Of  coarse  the  incorporation  of  a  partner- 
ship cannot  affect  the  rights  or  liabilities  of  the 
partners  or  of  third  persons  under  contracts  ex- 
press or  implied|  prior  to  the  incorporation,  except 
by  a  binding  agreement  of  the  p^ies,  as  in  the 
case  of  a  novation,**  in  which  case  the  corporation 
succeeds  to  such  rights  and  liabilities;*"  nor,  in 
the  absence  of  agreement  or  estoppel,  does  the  in- 
corporation affect  a  preexisting  liability  of  the 
partners  for  a  tort.**  On  the  other  hand,  the  part- 
ners will  not  be  liable  on  contracts  entered  into  or 
for  debts  contracted  by  the  corporation  or  in  the 
corporate  name  after  incorporation,*^  unless  the 
other  party  dealt  with  them  as  partnei^  and  did 
not  have  actual  or  constructive  notice  of  their  in- 
corporation,** or  unless  there  has  been  such  a  fail- 
ure to  legally  incorporate  prior  to  the  makii^  of 
the  contract  or  the  contracting  of  the  debt  as  to 
render  the  partners  individually  liable  under  the 
principles  noticed  in  a  preceding  chapter.** 


VL     OOBPORATE   NAME,    SEAL,    DOMIOILE,  AND  PLAGE  OF  BUSINESS 


[i  369]  A.  Oorporate  Name^°— 1.  In  General 
Names  are  necessary  to  the  very  existence  of  cor- 
porations.    The  corporate  name  has  been  6aid  to 


of  their  combination,  without  which  they  could  not 
do  their  corporate  acts;  for  it  is  unable  to  plead 
and  be  impleaded,  to  take  and  give,  ^ntil  it  hath 


be  "the  very  being  of  the  constitution;  the  knot      gotten   a   name.""     A  eoiporation,  as  we  have 


KW  12»,  IIJ  NW  267:  Reed  Bros. 
O).  v.  WeeplDK  Water  First  Nat, 
Bank,  46  Nebr.  168.  64  NW  701. 

N.  T.— Hall  V.  Herter,  90  Hun  280, 
SI  NTS  769  [aff  167  N.  T.  694  mem, 
tl  KB  1091   mem]. 

Oh. — ^Andres  v.  Morgan,  62  Oh.  St. 
236,  S6  NB  876,  78  AmSR  712. 

S.  C. — Haslett  v.  Wotberspoon.  20 
8.  a  Ea.    209. 

Tex. — Modem  Dairy,  etc.,  Co.  v. 
Blanke,  etc.  Supply  Co.,  (Civ.  A.) 
IK  Sw  163:  Texas  Loan  Asency  v. 
Hunter,  18  Tex.  Civ.  A.  402.  35  SW 

:9». 

Contra  McLellan  v.  Detroit  File 
Works,  66  Mich.  679,  23  NW  821 
(even  though  there  is  no  difference 
in  membersnip).  And  compare  other 
cases  referred  to  supra  this  section 
note  56. 

[a]  Estoppel. — It  has  even  been 
lield  that,  where  a  mining  corpora- 
tion, acting:  within  the  scope  of  Us 
corporate  powers,  purchased  and 
took  into  Us  possession  ali  the  prop- 
erty of  a  partnership  which  had  oper- 
ate the  same  property,  no  other  con- 
sideration for  the  purchase  having 
been  given,  it  was  estopped  to  deny 
ao  assumption  of  the  partnership 
debts ,  as  the  consideration  of  the 
purchase.  Leckie  v.  Bennett,  160 
Mo.  A.   146,   141   SW  706. 

5&  Andres  v.  Morgan,  62  Oh.  St 
236.  56  NK  875,   78  AmSR  712. 

[a]  Xnia  sot  »pplioabla  when  in- 
nocent third  persons,  or  third  per- 
sons with  knowledge  of  facts  but  in 
the  absence  of  any  fraudulent  Intent, 
join  with  the  former  partner^  In 
forming  and  becoming  members  of 
the  corporation,  paying  for  their 
stock.  Hall  V.  Baker  Furniture  Co., 
SC  Nebr.  189,  125  NW  628;  Austin  v. 
Tecumseh  Nat.  Banit.  49  Nebr.  412, 
68  NW  628.  69  AmSR  643,  36  LRA 
444;  Byrne,  etc.  Dry  Goods  Co.  v. 
WllUs-Dunn  Co..  23  S.  D.  221,  121 
KW  620.  29  L.RANS  689  (holding 
that  a  corporation  is  not  liable  for 
the  debts  of  a  partnership  as  being 
Its  successor,  where  the  partners, 
being  Insolvent,  take  Its  assets,  and 
vlth  another  person,  knowing  the 
facta  and  putting  in  money  of  his 
own,  organize  the  corporation,  each 
taking  his  pro  rata  of  stock). 

M.  U.  S. — ^Dudio  Mfg.  Co.  v.  Var- 
ies Duplex  Magnet  Co.,  263  Fed.  746. 

Ala— MetcaJf  v.    Arnold,    110  Ala. 
liO.  20  S  301,  66  AjqSR  24. 
_  Minn. — ^Benton       v.       Minneapolis 
Tailoring,  etc,' Co..  73  Minn.  498,  76 
WW  2«8r 

ICiss. — Holloway     v.     Brame,      83 


Miss.  335,  86  S  1. 

Nebr. — -Hall  v.  Baker  Furniture 
Co.,  86  Nebr.  389.  125  NW  628;  Baker 
Furniture  Co.  v.  Hall.  76  Nebr.  88, 
107  NW  117,  111  NW  129,  113  NW 
267 

N.  Y. — Booth  V.  Bunce,  38  N.  T. 
139,   88  AmD  872. 

N.  C. — Maryland  Nat.  Bank  v.  Hol- 
lingsworth,  136  N.  C.  666,  47  SB  618. 

Oh. — Andres  v.  Morgan,  62  Oh.  St. 
-^86,  66  NE3  876,  78  AmSR  712;  Chi- 
cago First  Nat.  Bank  v.  Trebeln  Co., 
59  Oh.  St.  316,  62  NB  834. 

See  supra  J  307;  and  Fraudulent 
Conveyances   [20  Cyo  404]. 

[a]  SstoppeL. — Where  the  corpo- 
ration is  primarily  formed  for  the 
purpose  of  evading  the  obligations 
imposed  by  the  contract,  any  estop- 
pel arising  from  the  contract  as 
against  the  copartnership  is  equally 
effective  as  anilnst  the  corporation. 
Dudlo  Mfg.  Co.  v.  Varley  Duplex 
Magnet   Co.,    263    Fed.    746. 

60h  B.  Roth  Tool  Co.  v.  Champ 
Spring  Co.,  93  Mo.  A.  630,  67  SW  967; 
Brooks  v.  Bonner,  (Tex.  Civ.  A.)  149 
SW  664;  Lottman  Bros.  Mfg.  Co.  v. 
Houston  Waterworks  Co.,  (Tex.  Civ. 
A.)  38  SW  357. 

61.  Grlflin  v.  Macaulay,  7  Qratt. 
(48  Vaj  476.  . 

ex  B.  Roth  Tool  Co.  V.  C?nami> 
Spring  Co.,  93  Mo.  A.  630,  67  SW  967. 

6S.  Vtimulf  rights  see  supra 
{  867  and  cross  refeyences  there 
given. 

6^  Smith  V.  Bowker  Torrey  Co., 
207  Fed.  967;  Lamkln  v.  Baldwin, 
etc.  Mfg.  Co.,  72  Conn.  67,  43  A  693, 
1042,  44  LJlA  786;  Georgia  Co.  v. 
C!astleberry,  43  Ga.  187.  And  see 
generally  Novation  [29  Cyc  1129]. 

65.  See  cases  supra  this  section. 
And  see  generally  Novation  [29  Cyc 
1129]. 

66.  Stewart  v.  Mynatt,  136  Ga. 
637,  70  SE  326. 

67.  Tobias  v.  Wlerok.  30  App.  Div. 
486,  62  NTS  312  [rev  21  Misc  763,  48 
NYS  146.  and  aff  168  N.  T.  684  mem, 
57  NB  1126  mera]  (holding  that, 
where  defendants,  for  whom  as  part- 
new  plaintiff  had  previously  done 
advertising,  formed  a  corporation 
and  transferred  to  it  a  certain  boat 
which  was  owned  by  them  and  which 
plaintltC  thereafter  continued  to  ad- 
vertise, and  plaintiff  was  exclusively 
represented  In  the  matter  by  his 
bookeeper.  who  made  out  three  bills 
for  this  advertising  to  defendants, 
who  Inserted  the  name  of  the  cor- 
poration and  returned  them  with 
checks   signed   In   the  name   of   the 


corporation,  which  were  accepted 
and  deposited  by  said  bookkeeper, 
who  thereafter  made  out  bills  to  the 
corporation,  the  advertising  done 
after  Incorpciratlon'Was  on  the  credit 
of  the  corporation  and  defendants 
were  not  liable  therefor).  See  also 
supra  It  208.  220.  238;  Partnership 
[30  Cyc  397  et  seq]. 

eSL  Perkins  V.  Rouss,  78  Miss. 
343.  29  S  92  (holding  that,  where  a 
partnership  opened  an  account  with 
plaintiff  and  continued  purchasing 
from  him.  for  two  years  without  no- 
tifying him  that  they  had  subse- 
quently become  incorporated  and 
Without  recording  their  charter  in 
the  office  of  the  chancery  clerk  of 
their  county,  the  members  were  re- 
sponsible as  partners  for  the  debts, 
contracted  after  the  Incorporation): 
Tobias  V.  Wierck,  21  Misc.  763,  48 
NTS  146  [rev  on  other  grounds  30 
App.  Dlv.  4S6,  52  NYS  312  (aff  163 
N.  T.  684  mem,  57  NE  1126  mem) 
supra  note  67]  (where  this  is  recog- 
nized). And  sea  Partnership  [80 
Cyc  395]. 

68.  Martin  V.  Fewell,  79  Mo.  401. 
And  see  supra  H  208,  220,  238;  and 
Partnership    [30  Cyo  397  et  seq]. 

70.  Judicial  aotloe  of  ooipoiat* 
naon*  see  Evidence  [16  Cys  881]. 

71.  2  Bacon  Abr.  Corporations 
(C)  [quot  and  adopted  Smith  v. 
Tallassee  Branch  'Cent.  Flank-Road 
Co.,  80  Ala.  650,  664].  To  same  effect 
Glass  V.  Tipton,  etc,  Turnp.  Co.,  32 
Ind.  376;  Cincinnati  Cooperage  Co.  v. 
Bates,  96  Ky.  856,  26  SW  538,  16 
KyL  626,  49  AmSR  300;  Thomas  v. 
Dakln,  22  Wend.  (N.  T.)  9;  Ryan  v. 
Martin,  91  N.  C.  464;  North  Caro- 
lina Inst.  V.  Norwood,  46  N.  C.  66; 
Norris  v.  Staps,  Hob.  210,  80  Reprint 
357;  2  Kent  Comm.  p  292;  6  Vlner 
Abr.  Corporations  p  262. 

"According  to  the  case  of  Marriott 
V.  Mascall,  Anderson  206,  a  corpora- 
tion is  a  body  politic  consisting  of 
material  bodies  which.  Joined  to- 
gether, must  have  a  name  to  do 
things  which  concern  the  corpora- 
tion, or  else  it  is  no  eoiporation; 
and  in  RoUe's  Abr.,  Corporations, 
612,  citing  the  Sutton's  Hospital 
Case,  10  Coke  23a,  77  Reprint  960,  It 
is  laid  down  that  the  name  of  a  cor- 
poration is  as  a  proper  name  or  a 
name  of  baptism.  A  name,  there- 
fore, is  essential  to  a  corporation." 
River  Tone  v.  Ash,  10  B.  &  C.  349, 
21  BCL  IS2.  109  Reprint  479. 

[a]  murt  have  nam*  in  order  to 
BUS. — Corporations  must  not  only  be 
authorised  by  the  legislature,  bat  a 
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fiem,"  is  reeognized  by  lav  as  having  aa  eziatenee 
SB  an  artifieiaJ  person  distinct  from  the  members 
who  compose  it,  so  that  it  is  important  that  this 
separate  existeojee  should  be  identified  by  a  name; 
and  the  identity  of  a  corporate  name  is  also  the 
principal  means  of  effecting  that  perpetuity  of  suc- 
cession which  is  one  of  ^e  most  important  pur- 
poses of  incorporation.^'  Therefore  to  have  a  cor- 
porate name  is  '  one  of  the  incidental  powers  of 
every  corporation/*  subject  to  such  limitations  and 
reg^ulations  as  the  l^slature  may  impose,^*  and 
also  subject  to  the  principle,  hereafter  considered, 
which  prevents  the  fraudulent  use  of  the  same 
name  as  that  previously  acquired  by  another  cor- 
poration or  a  similar  name.''^ 

Siimilaii^  and  identity.  Of  course  similarity  or 
identity  of  names  does  not  make  identity  of  cor- 
porations, particularly  when  they  are  formed  under 
different  sovereignties,  even  though  there  may  also 
be  identity  of  stockholders  or  members." 

[$  370]  2.  Mode  of  Acauiiing  Name.  When  a 
corporation  is  created  by  special  act  of  the  legfis- 
lature  its  name  is  usually  stated  in  the  act,  and 
when  it  is  organized  under  a  general  law,  the  stat- 
ute usually  requires  that  its  name  shall  be  stated 
in  its  articles  or  certificate  of  incorporation  or  in 
the  charter  granted  by  a  court,  as  the  case  may 
be,^'  and  such  a  provision  must  be  complied  with.^ 
But  a  name  need  not  be  given  to  a  corporation  in 
the  act  creating  it.  If  a  corporation  is  created  by 
a  special  charter  and  no  name  is  stated  therein,  it 
has  the  implied  power  to  adopt  a  name;  and  it 
may  acquire  a  name  by  usage  and  reputation  from 
its  business,  and  take,  hold,  and  grant  property, 


contract,  and  sue  or  be  sued  thereby.**  In  this 
way,  unless  prevented  by  statutory  provision,  a 
corporation  may  acquire  a  name  by  prescription.*^ 
And  it  has  been  held  that,  although  the  name  of 
a  corporation  has  been  changed  by  an  act  of  the 
legislature,  if  the  corporation  continues  to  conduct 
its  business  in  its  original  name  and  otherwise  ex- 
clusively uses  that  name  after  the  passage  of  the 
act,  it  may  by  usage  regain  such  originial  name, 
and  can  be  lawfully  sued  and  proceeded  against  in 
bankruptcy  by  that  name.** 

[i  371]  3.  Assumed  Name  and  Use  of  Several 
Names. ,  At  common  law  it  was  held  that  a  corpo- 
ration could  not  have  two  names  by  grant,  that  is, 
by  charter,  to  the  same  purpose  because  by  the 
acceptance  of  the  second  charter  the  name  g^ven 
by  the  first  was  extinguished;**  but  it  could  have 
several  names  by  grant  to  several  purposes,  as  one 
by  which  to  take,  grant,  or  contract,  -  and  another 
by  which  to  sue  and  be  sued.**  A  corporation  by 
prescription  could  assume  and  have  several 
names  J  and  the  same  is  true  of  a  corporation 
created  by  statute  where  the  statute  does  not  give 
a  name.**  It  has  also  b^en  held  that  a  corpora- 
tion -B^iay  have  one  name  by  grant  and  another  by 
prescription,*^  and  that  a  corporation,  even  when 
a  corporate  name  is  stated  in  its  charter  or  cer- 
tificate of  incorporation,  may,  in  the  absence  of 
statutory  provision  to  the  contrary,  assume  another 
name  by  which  to  contract  or  do  business  and  thus 
have  two  or  more  names,  one  by  its  charter  or  cer- 
tificate of  incorporation  and  another  by  usage  and 
reputation,**  so  that  contracts  or  deeds  made  in 
the  assumed  name  will  be  binding,**  and  according 


name  must  be  given  to  them;  and  It 
Is  in  that  name  they  must  sue  or  he 
sued,  and  do  all  their  legal  acts,  al- 
though &  slieht  alteration  in  this 
name  Is  not  important.  Brldgeford 
V.  Hall,  18  La.  Ann.  211;  and  other 
cases  supra  this  note. 

manoiner  of  ooipoxatloBS  see  In- 
fra I  888  et  seq. 
'     n.     See  supra  J  S  et  seq. 

T3.  Reg.  V.  Joint  Stock  Cos.  Reg- 
istrar, 10  Q.  B.  839,  69  ECL.  8S9,  116 
Reprint  818;  2  Bacon  Abr.  25S  Cor- 
porations (C). 

74.  Liverpool,  etc^  Ij^  etc..  Co.  v. 
Oliver,  10  Wall.  (U.  8.)  ew,  19  L.  ed. 
1029;  Peo.  v.  Watertown,  1  HIU  (N. 
T.)  616,  26  Wend.  686. 

75.  See  Infra  {  872  et  seq. 

76.  See  infra  (  896  et  seq. 

77.  Knott  V.  Fisher  Vehicle 
Woodstocl^  etc,  Co..  (Mo.  A.)  190 
SW  878. 

78.  See  statutory  provisiona 

[a]  OmutnuMoB  of  sp««lal  aot; 
Tizmla  MUttanr  biMttats.— Under 
Code  (1878)  c  81  f  2,  providing  that 
there  should  be  "a  board  of  visitors" 
for  the  Virginia  Military  Institute, 
and  declaring  them  to  be  a  corpora- 
tion with  power  to  sue  and  be  sued, 
etc.,  and  J  9,  giving  "The  Virginia 
Military  Institute"  as  the  name  of 
the  corporation  and  vesting  in  the 
corporation  Icnown  by  that  name 
"the  title  to  all  the  property  now 
held  by  the  Commpnwealth  for  the 
Virginia  Military  Institute,"  the  cor- 
porate name  of  the  institute  is  the 
Virginia  Military  Institute  and  not 
the  Board  of  Visitors  of  the  Vir- 
gbiia  Military  Institute.  Frailer  v. 
Virginia  Military  Inst,  81  Va.  69. 

[b]  MlstaVs  •■  to  aaan*  la  ohar- 
tar;  owaarslilp  of  oharter,— A  char- 
ter procured  by  an  organized  "broth- 
erhood" and  used  by  the  members 
thereof  for  nine  years  was  (leld  to 
belong  to  the  brotherhood  rather 
than  to  the  church  congregation  or- 

Sanized  by  such  members,  although 
le  word  "brotherhood"  was  inadver- 
tently omitted  from  the  English 
translation  of  the  corporation's 
name,  which  also  appeared  on  the  face 


of  the  charter.     Com.  v.  Greek  Cath- 
olic Church,  246  Pa.  411,  91  A  850.. 

79.  Btatemsnt  of  aam*  In  appUoa. 
tton,  artkass,  or  oertlfleat*  of  uoor. 
potaMoa  see  supra  {  1I2.     ~ 

80.  Ala. — Smith  v.  Tallassee 
Branch  Cent.  Plank-Road;  Ck>.,  30  Ala. 
660,  664. 

CJonn. — South  School  Dlst.  v. 
Blakeslee,  18  Conn.  227. 

111.— Sykes  v.  Peow,  182  IlL  82,  28 
NB  891. 

Masa — ^Elplscopal  C!harltable  Soo. 
V.  Dedbam  Episcopal  Church.  1  Pick. 
872. 

N.  H. — Society  for  Propagating 
Gospel  V.  Young,  2  N.  H.  810. 

NT  J. — Alexander  v.  Bemey,  28  N. 
J.  Eq.  90. 

N.  T. — ^Thomas  v.  Dakin.  22  Wend. 
9  (dictum). 

Eng. — Reg.  v.  Joint  Stock  Cos. 
Registrar,  10  Q.  B.  889,  69  SCL,  889, 
116  Reprint  318;  Ayray's  Case,  11 
Coke  18t>,  77  Reprint  1168;  Rex  v. 
Morris,  1  Ld.  Raym.  887.  91  Reprint 
1121;  Pits  V.  Jamea  Hob.  181,  80  Re- 
print 271;  Anonymous,  8  Salk.  102, 
91  Reprint  717;  Anonymous,  1  Salk. 
191,  91  Reprint  178;  Dutoh  West- 
India  Co.  V.  Van  Moses,  1  Str.  612,  98 
Reprint  788. 

[a]  aaaiM  uxsmmwt.  or  1inp11i>fl<— 
In  Anonymous,  1  Salk.  191,  91  Re- 
print 173,  8  Salk.  102,  91  Reprint  717, 
by  the  name  of  the  College  of  Phy- 
sicians V.  Salmon.  Holt,  C.  J.,  said: 
"My  Lord  Coke  saya  fhat  a  corpors/- 
tion  must  have  a  name;  but  that 
must  be  understood  to  be  either  ex- 
pressed in  the  patent,  or  implied  in 
the  nature  of  the  thing;  as  if  the 
king  should  incorporate  the  inhabit- 
ants of  Dale  with  power  to  choose  a 
mayor  annually;  though  no  namer  be 
given,  yet  it  is  a  good  corporation  by 
the  name  of  mayor  and  common- 
alty." To  like  efTect  Sutton's  Hospi- 
tal C!ase,  10  Coke  23a,  77  Reprint 
960;  Pits  V.  James,  Hob.  121,  80  Re- 
print 271. 

Aasnmad  aam*  see  infra  {  871. 

81.  Anonymous,  8  Salk.  102,  91 
Reprint  717. 

82.  Alexander  v.  Bemey.  28  N.  J. 


Eq.  90. 

ta]  "WlMB  a  ooipocatloB  raoal-vtag 
a  new  charter  catalaa  Its  old  name 
see  Reg.  v.  Glppo,  2  Ld.  Raym.  12SZ, 
1239,  92  Reprint  813.  317. 

83.  Knight  V.  Wells.  1  Ld.  Raym. 
80,  91  Reprint  950  (holding.  In  such 
a  case,  that  a  bond  entered  into  by 
the  corporation  by  the  wrong  name 
was  void);  Anonymous,  3  Salk.  102. 
91  Reprint  717. 

9*.  Anonymous,  <  Salk.  102,  91 
Reprint  717. 

8B.  Knight  v.  WeUs,  1  Ld.  Raym. 
80,  91  Reprint  960;  Anonymous.  Z 
Salk.  102,  91  Reprint  717.  And  see 
Gospel  Propagating  Soc.  v.  Young,  2 
N.  H.  310  (apparently  to  same  ef- 
fect). 

86.  Mlnot  V.  C!urtla;  7  Masa  441. 
See  also  Sykes  v.  Peo.,  182  III.  82.  28 
NE  391  (apparently  sustaining  this 
proposition).     And   see   supra    i    370. 

87.  Knight  v.  Wells,  1  Ld.  R&ym. 
80.  81,  91  Reprint  950  (where  It  was 
said  that  "a  corporation  might  have 
two  names,  the  one  by  prescription 
and  the  other  by  grant,  or  both  by 
prescription,  but  not  two  by  grant"). 

88.  Goodyear  Rubber  Co.  v.  Good- 
year's  Rubber  Mfg.  Co.,  21  Fed.  276 
[rev  on  other  grounds  128  U.  S.  598. 
9  set  166,  32  L.  ed.  6361;  QlUigan  Co. 
V.  Casey,  205  Masa  it,  91  NB  124; 
Ferry  v.  Cincinnati  underwriters, 
111  Mich.  261.  69  NW  488:  Alexander 
v.  Bemey,  28  N.  J.  Eq.  90;  Wllkins 
V.  McCockle,  112  Tenn.  688,  80  SW 
834.  See  also  Thomas  v.  Dakin.  22 
Wend.  (N.  Y.)  9,  78  (where  It  was 
said  by  Chief  Justice  Nelson:  "A  cor- 
poration may  have  more  than  one 
name;  It  may  have  one  in  which  to 
contract,  grant,  Ac,  and  another  tn 
which  to  sue  and  be  sued;  so  It  may 
be  known  by  two  different  names, 
and  may  sue  and  be  sued  In  either. 

.  The  only  material  circuni- 
stance  la  a  name,  or  names,  of  some 
kind,  in  which  all  the  affairs  of  the 
company  may  be  conducted.  So 
much,  and  no  more,  is  essential  to 
give  simplicity  and  effect  to  the 
operation"). 
39.    111. — Northwestern     Distilling 


^^  Vor  later  oasss.  d^vslopouata  and  ckaacss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  decisions  in  some  states,  so  that  it  may  be  sued 
in  either  name.^  In  other  cases,  however,  it  is 
held  that,  where  an  act  creating  a  corporation  g^ves 
it  a  corporate  name,  this  is  an  essential  part  of  the 
act  and  an  express  legislative  statement  of  inten- 
tion that  the  name  shall  be  as  there  given,  and  the 
corporation  cannot,  unless  authorized  by  the  legis- 
lature, properly  assume  any  other  name  or  have 
several  names  at  the  same  time  by  usage  ;*^  and 
that,  when  a  corporation  is  organized  under  a  gen- 
eral law,  the  name  stated  in  its  charter  or  certifi- 
cate of  incorporation  as  required  by  the  statute 
is  its  only  proper  name,  and  it  cannot  change  its 
name  without  legislative  authority  or  assume  any 
other  name  and  thus  acquire  stiver al  names  by  user 
or  reputation.*'  The  effect  of  a  mer^  misnomer  is 
considered  in  a  subsequent  section.** 

[$  372]  4.  Names  Which  May  Be  Adopted*^— 
a.  In  Q«neraL  As  a  rule  the  persons  who  are  in- 
corporated by  a  special  charter  which  does  not 
give  them  a  corporate  name,*'  or  who  'become  in- 
eoiporated  under  a  general  law,  may  select  any 
name  they  choose  for  the  corporation.**  But  this 
mle  is  subject  of  course  to  such  restrictions  and 
regulations  as  may  be  imposed  or  prescribed  by 
statute,*'  to  a  discretion  with  respect  to  corporate 
names  vested  in  some  jurisdictions  in  the  courts  or 
the  executive  department,**  and  to  the  rule,  recog- 
nized by  general  law  even  when  not  prescribed,  as 


it  is  in  some  states,  by  ei^ress  statntoW  provision, 
that  they  cannot  adopt  a  name  which  has  already 
been  adopted  and  is  in -use  by  another  corporation 
or  a  name  so  similar  thereto  that  it  is  Uable  to 
deceive,**  or  the  name  of  an  individual  without  his 
consent.^ 

In  Fennsylvaiiia,  where -the  courts  and  the  seo- 
retary  of  the  commoinwealtb  are  vested  with  a  cer- 
tain discretion  in  approving  charters,  and  are 
required  to  see  that  the  corppration  will  not  be 
injurious  to  the  community,*  the  rule  is  that  the 
name  of  a  proposed  corporation  must  be  distinc- 
tive and  at  least  indicate  the  purpose  of  the  char- 
ter, and  if  it  is  vague  or  indefinite  or  entirely 
colorless,  the  charter  will  be  refused,  or  an  applica- 
tion for  a  change  of  name  refused  as  the  case 
may  be.* 

Bugllsh  langnage.  The  name  of  a  corporation 
need  not  be  in  the  EnglisK  language  unless  it  is  so 
required  by  statute.* 

[$_373]  b.  Stotntoiy  Begnlatloiui  in  OeneraL' 
In  most  jurisdictions  there  are  statutory  regula- 
tions as  to  the  corporate  name  which  must  be  ob- 
served,* and  upon  failure  to  comply  with  which  a 
certificate  of  incorporation  or  the  filing  or  record- 
ing thereof,  an  application  for 'change  of  name, 
etc.,  may  and  should  be  refused;'  such  as  provi- 
sions that  the  name  of  every  private  corporation 
"shall  indicate  that  it  is  a  corporation;"*  that  the 


Co.  T.  Brant,  69  III.  658,  18  AmR  631; 
Mount  Palatine  Academy  v.  Klein- 
schnltz,  28  111.  133;  Standard  DlBtlll- 
in?,  etc.,  Co.  V.  Sprln^eld  Coal  Mln., 
etc..  Co..  146  111.  A.  144. 

Mass. — GllllKan  Co.  v.  Casey,  205 
Maaa.  26,  91  NB  124. 

Mich. — Ferry  v.  Cincinnati  Under- 
writers, 111  Mich.  261,  69  NW  488; 
Walrath  v.  Campbell,  28  Mich.  111. 

Pa. — Phillips  v.  International  Text 
Booli  Co..  26  Pa.  Super.  230. 

W.  Va. — Marmet  Co.  v.  Archibald, 
37  W.  Va.   778,  17  SB  299. 

Wis. — Woodrongh,  etc.,  Co.  v. 
Wltte,  89  Wis.  BJ7.  82  NW  B18. 

[a]  Ctoomid  of  llaWllty. — The  va- 
lidity of  contracts  entered  Into  by  a 
corporation  under  a  name  other  than 
Its  own  proper  name  does  not,  as  to 
third  persons,  depend  on  whether  It 
Is  as  well  known  by  that  nam's  as  Its 
true  name,  but  on  whether  In  the 
(•articular  transaction  the  name  Is 
used  In  good  faith  by  the  party 
adopting  It  as  descrlptlo  persons. 
Gilliran  Co.  v.  Casey,  205  Mass.  26, 
91  NB  124. 

90.  Ferry  y.  Cincinnati  Under- 
writers, 111  Mich.  261,  69  NW  483 
(holding  that  where  two  corpora- 
tions, under  a  business  name  which 
they  used  when  acting  together,  dif- 
ferent from  the  corporate  name  of 
either,  issued  a  policy  of  insurance 
for  a  certain  amount,  reciting  that 
half  thereof  was  Insured  by  each, 
they  might  be  garnished  under  the 
assumed  name  for  their  liability  and 
■  single  Judgment  rendered  against 
chem  in  that  name);  Alexander  v. 
Berney,  28  N.  J.  Bq.  90  (holding  that 
a  corporation  may  acquire  a  name 
by  usage  by  retaining  Its  original 
name  after  a  change  thereof  by  an 
act  of  the  legislature,  and  an  adju- 
dication in  bankruptcy  against  It  by 
the  name  so  acquired  '  was  valid) : 
Wllklns  V.  McCorkl^  112  Tenn.  688, 
710,  80  SW  884  [dt  Gyc]  (sustaining 
a  decree  in  legal  proceedings  against 
a  ntlroad  company  by  a  name  which' 
It  bad  acquired  by  usage  and  which 
differed  from  the  name  given  by  its 
charter). 

n.  Sykes  t.  Peo.,  182  111.  82,  28 
NE  191  (holding  that  on  Indictment 
for  defrauding  a  banking  corpora- 
tion, a  variance  between  the  name  of 
ue  corporation  as  stated  in  the  in- 
dictment- aod    its    true    name    was 


fatal,  although  the  corporation  had 
assumed  and  done  business  under 
the  name  stated);  Anonymous,  3 
Salk.  102,  91  Reprint  717  (semble). 

98.  Svenska  (Chicago  Nat.  Forbun- 
deti  V.  Swedish  Nat  Assoc,  205  III. 
A,  428;  Olass  v.  Tipton,  etc.,  Turnp. 
Co.,  32  Ind.  376;  CUnclnnati  Cooper- 
age Co.  V.  Bat&  96  Ky.  866,  26  SW 
688,  16  KyL.  626,  49  AmSR  300;  Mc- 
Gary  y.  Peo.,  45  N.  Y.  IBS  (holding 
fatal  a  variance  between  the  true 
name  of  a  corporation  and  Its  name 
as  stated  In  an  Indictment  for  ar- 
son): Scarsdale  Pub.  Co.  v.  Carter, 
63  Misc.  271,  116  NTS  781;  Reg.  v. 
Joint  Stock  Cos.  Registrar,  10  Q.  B. 
839.  59  BCL  839,  116  Reprint  318. 
And  see  Matter  of  U.  S.  Mortgage 
Co.,  83  Hun  572,  32  NTS  11  (where 
this  rule  Is  recognised). 

Ca]  Xa  Hew  Tork  (1)  a  corpora- 
tion organised  under  the  general 
laws  of  the  state  is  not  entitled  to 
use  any  other  name  than  that  stated 
in  its  certificate  of  Incorporation.  It 
cannot  properly  assume  and  do  busi- 
ness under  other  corporate  names. 
2  Rep.  Atty.-Gen.  (1912)  p  109; 
Scarsdale  Pub.  Co.  v.  Carter,  63  Misc. 
271,  116  NTS  731  (holding  that  under 
the  Business  (Corporations  Law  [L. 
(1890)  c  667  I  2  subd  1],  providing 
that  the  certificate  of  incorporation 
shall  give  the  name  of  the  proposed 
corporation,  the  name  is  esaentlal  to 
the  existence  of  a  corporation,  and 
Its  name  is  a  species  of  pronerty 
whlbh  will  be  protected,  and  in  its 
business  dealings  it  must  use  the 
name  given  to  it  by  the  law  of  its 
existence).  And  see  other  New  York 
cases  supra  this  note.  (2)  There- 
fore a  corporation  bearing  the  name 
of  the  "Scarsdale  Publishing  Com- 
pany— The  Colonial  Press"  cannot  in 
its  contracts  change  its  name  so  as 
to  use  only  the  part  of  the  "The  Co- 
lonial Press."  Scarsdale  Pub.  Co.  v. 
Charter,  supra. 

93.  See  infra  {  888  et  seq. 

94.  Statement  of  nam*  la  apnllMu 
tion,  artlolas,  or  oertUoat*  of  UMOr- 
poxatlaa  see  supra  {  182. 

9B.     See  supra  |  370. 

96^  Wyckoff  v.  Howe  Scale  Co., 
122  Fed.  348,  351.  58  CCA  510  [rev 
on  other  grounds  198  U.  S.  118,  25 
set  809,  49  L.  ed.  972]  (where  it  is 
said  that  the  name  of  a  corporation 
"is  an  artifloiai  thing,  whlob  a«a  b« 


selected  by  its  Incorporators  from 
the  entire  vocabulary  of  names"); 
Boston  Rubber  Shoe  Co.  v.  Boston 
Rubber  Co.,  149  Mass.  436.  21  NB  875 
(infra  |  874  note  19  [g]);  Longen- 
ecker  v.  Longenecker,  140  NTS  403: 
In  re  Standard  Quemahoning  Coal 
Co.,  20  Pa.  Dist.  1006,  39  3Pa.  Co.  97, 
14  Dauph.  Co.  371.  And  as  Inferen- 
tl^lly  supporting  this  proposition  see 
cases  Infra  {  374. 

97.  See  infra  li    873-375.  •' 

98.  See  infra  this  section  text  and. 
notes  2,  3;  and  |  374. 

99.  See  Infra  {  374. 
1.    See  infra  J  375. 

a.  See  supra  {  148;  infra  }  374 
text  and  note  45  et  seq. 

3.  In  re  Coal,  etc..  Pub.  Co.,  16  Pa. 
DIst  671,  32  Pa.  Co.  250,  9  Dauph. 
Co.  69  (name  should  Indicate  the 
character  of  the  business  to  be  con- 
ducted and  not  consist  simply  of  the 
name  of  an  individual  in  partnership 
form ; '  and  therefore  a  corporation 
cannot  change  Its  name  from  The 
"Coal  and  Timber  Publishing  Com- 
pany" to  The  "G.  W.  Smith  Com- 
pany"); In  re  Nether  Providence  As- 
soc, 2  Pa.  Dlst.  702,  12  Pa.  Co.  666 
(holding  that  "the  association"  of  a 
certain  place  is  too  vague  as  a  cor- 
porate name,  that  the  name  should 
at  least  Indicate  the  purpose  of  the 
charter,  and  refusing  a  charter  to 
"The  Association  of  Nether  Provi- 
dence") ;  In  re  Philadelphia  Artisans' 
Inst.,  8  Phila.   (Pa)  229. 

OluuiKs  of  name  see  infra  (  384. 

4.  In  re  Deutsch-Amerlkaniacher 
Volkstest-Verein,  200  Pa  143.  49  A 
949. 

5.  Oore  of  dsfeeta  In  oertUloate 
by  amendwnt  see  infra  this  section 
note  11  [a]. 

Betxoaotlvi  aCeet  of  atatutes  see 
Infra  {  377. 

S.     SUte  V.  Colais,  160  Ala  515.  48 

5  190;  Matter  of  American  Cigar 
Iiighter  Co..  77  Misc.  643,  188  NTS 
456:  and  other  oases  infra  this  and 
ft  874,  375. 

7.     State  y.   McGrath.   92   Mo.    855. 

6  SW  29-  Matter  of  American  Cigar 
Lighter  Co.,  77  Misc.  648,  138  NTS 
456;  In  re  Incorporation  of  Howard 
Aid  Soc,  160  NTS  789.  And  see 
other  cases  infra  this  section. 

Ohaafe  of  name  see  infra   t   131 

£    Conn.  Oan.  St.  (ItOI)  i  8311. 


310     [14  C.  J.] 


CORPORATIONS 


[§§  373-374 


name  of  a  corporation  organized  under  the  gen- 
eral laws  "shall  begin  with  'The'  and  end  with 
'Corporation,'  or  have  the  word  'Incorporated' 
inunediately  under  or  after  the  name,"*  or  that 
no  corporation,  with  certain  exceptions,  shall  be 
authorized  to  do  business  in  the  state  "unless  its 
name  has  such  word  or  words,  abbreviation,  affix 
or  prefix,  therein  or  thereto,  as  will  clearly  indicate 
that  it  is  a  corporation  as  distinguished  from  a 
natural  person,  firm  or  copartnership;""  and  other 
similar  provisions.^*  The  object  of  such  statutes, 
it  has  been  said,  is  "to  prevent  corporations  from 
conducting  business  in  firm  names  and  in  the  names 
of  individuals,  -thereby  misleadiitg  the  public  into 
the  belief  that  they  are  dealing  with  individuals, 
and  are  entitled  to  the  protection  afforded  by  their 
personal  liability.""  Sometimes  the  name  of  a 
corporation  is  required  by  statute  to  include  the 
name  of  the"  county  or  city  in  which  it  is  formed." 
And  under  some  statutes  it  must  indicate  the  char- 
acter of'  the  business  to  be  carried  on,  so  that  the 


powers  of  a  corporation  may  be  limited  accord- 
ingly."   In  New  York,  by  statute,  no  corporation 


can  be  organized  under  the  laws  of  the  state  with 
the  word  "trust,"  "bank,"  "banking,"  "insur- 
ance," "assurance,"  "indemnity,"  "guarantee," 
"guaranty,"  "title,"  "savings,"  "investment," 
"loan,"  or  "benefit"  as  part  of  its  name,  except 
a  corporation  formed  under  the  banking  or  the  in- 
surance law;"  and  there  are  similar  statutes  in 
other  states.*'  And  the  use  of  the  word  "co- 
operative" is  sometimes  prohibited  to  corporations 
which  have  not  complied  with  the  laws  relating  to 
cooperative  associations.*'  Other  statutory  provi- 
sions are  considered  in  the  following  sections. 

[$  374]  c  Similarity  to  Kame  of  Another  Cor- 
poration or  Association*" — (1)  In  OeneraL  In 
most  jurisdictions  there  are  express  provisions  in 
the  statutes,  varying  more  or  less  in  the  different 
jurisdictions,  in  effect  prohibiting  corporations  or- 
ganized under  the  general  laws  from  adopting  the 
same  name  as  that  of  an  existing  corporation  oi 


•.    See  statutory  provisions. 

[a]  Zn  JLtfatadcj. — (1)  The  abbre- 
"vlatlon  "Inc."  Is  not  a  compliance 
with  a  statute  requiring  the  word 
"Incorporated."  Com.  v.  American 
Snuff  Co..  12S  -Ky.  360,  101  SW  364,  30 
KyL  1373;  infra  XIV.  G.  (2)  A  cor- 
poration must  paint  the  word  "Incor- 
porated," as  well  as  the  corporate 
name,  at  Its  principal  places  of  busi- 
ness. Western  Oil  Refining  Co.  v. 
Com.,   180  Ky.   248,   202  SW  636. 

10.  See  statutory  provisions;  and 
oases  infra  this  note. 

[a]  Suclk  a  statat*  "im  ttmadlal, 
designed  to  prevent  deception  on  the 
public  and  to  make  plain  the  nature 
of  the  concern  bearing  such  a  name, 
and,  therefore,  compliance  wi|th  it 
should  be  required  so  as  to  effect  the 
purpose  intended."  Matter  of  Ameri- 
can Cigar  Lighter  Co.,  77  Misc.  643, 
64G,  138  NTS  466   (per  Delany,  J.). 

[b]  Applloatton  of  statnts. — (1) 
In  New  Yorlc  the  attorney-general, 
in  an  opinion  given  to  the  secretary 

'of  state  for  his  guidance  in  accept- 
ing and  filing  certificates  of  incor- 
poration, held  that  the  statute  pro- 
hibits a  Corporate  name  consisting 
of  the  name  of  an  Individual  or  in- 
dividuals followed  by  the  words 
"and  Company,"  as  such  a  form  Is 
in  common  use  for  designating  a 
partnership,  but  that  the  use  of  the 
word  "Company"  in  a  corporate 
name,  not  preceded  by  the  conjunc- 
tion "and,"  is  a  compliance  with  the 
statute;  and  it  was  held  that  the 
following  names  were  not  such  desig- 
nations as  clearly  to  indicate  that 
the  associations  were  corporations: 
"D.  Schwartz  &  Company,"  "People's 
Business  Exchange,"  "The  Bxempt 
Firemen's  Association  of  Blngham- 
ton,  N.  T.,"  "Auto  Pleasure  Club," 
ana  "Associated  Fur  Manufactur- 
ers;" but  that  the  following  nanres 
were  a  sufficient  compliance  with  the 
statute:  "The  Crystal  Construction 
Co.,"  "Moran  Brothers  Company," 
"P.  C.  Stuart  Company,"  "Prasee  & 
Lederer  Co.."  and  "United  Soda  and 
Candy  Stores  Company."  2  Rep. 
Atty.-Gen.  (N.  Y.  1912)  pp  9,  12.  (2) 
But  In  a  case  in  the  supreme  court 
the  above  opinion  of  the  attorney- 
general  was  not  agreed  to  in  all  re- 
spects, and  it  was  held  that  the  name 
"Electric  Cigar  Lighter  Company" 
without  any  word,  abbreviation,  afllx 
or  prefix  thereto,  to  Indicate  that  the 
association  was  a  corporation,  was 
not  a  compliance  with  the  statute, 
.  since  the  word  "company"  does  not 
legally  and  necessarily  import  "cor- 
poration." Matter  of  American  Cigar 
Lighter  Co.,  77  Misc.  643.  138  NTS 
465  (per  Delany,  J.).  (3)  The  at- 
torney-general of  New  York  also  held 
that  the  use  of  the  word  "Limited" 
In  a  corporate  name,  the  name  being 
,  "Metallurglque  Limited,"  was  a  com- 


pliance with  the  statute,  as  it  clearly 
Indicated  a  corporation  and  not  a 
copartnership  or  natural  person.  2 
Rep.  Atty-Gen.  (N.  Y.  1912)  p  65. 
(4)  "The  Nyack  Club"  is  a  proper 
compliance  with  the  statute  as  the 
words  "The"  and  "Club"  clearly  dis- 
tinguishes the  organisation  from  a 
natural  person,  firm,  or  copartner- 
ship. In  re  Nyack  Country  Club,  166 
NTS  611. 

11.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  Zn  Alabama  It  Is  provided 
that  no  oertiflcate  of  incorporation 
shall  issue  when  the  corporate  name 
assumed  is  that  of  a  person  or  firm, 
unless  there  is  joined  thereto  some 
word  designating  the  business  car- 
ried on,  followea  by  the  word  "com- 
pany" or  "corporation,"  and  if  any 
corporation  shall  fail  to  comply  with 
this  requirement  its  organization  is 
void.  Code  (1896)  {1286.  And  see 
State  v.  Colias,   160  Ala.  616,  618,  43 

3  190  (supra  {  161:  holding  that  fail- 
ure to  comply  with  the  statute  does 
not  render  the  organization  abso- 
lutely void,  but  voidable  only,  and 
that  the  defect  In  the  certificate  of 
incorporation  might  be  cured  by 
amendment  under  Code  |  1282.  by 
changing  the  corporate  name  from 
"Jebeles  &  Collaa  Company"  to 
"Jebeles  &  Colias  Confectionery  Com- 
pany"). 

[b]  b  Kcntnckjr  corporations 
with  certain  exceptions  are  required 
to  have  the  corporate  name,  and  im- 
mediately under  the  same  word  "In- 
corporated" painted  or  printed  on  Its 
principal  place  or  places  of  business, 
and  to  have  such  word  immediately 
under  the  corporate  name  on  all 
printed  or  advertising  matter  used 
by  it,  and  Is  made  subject  to  indict- 
ment and  fine  for  not  complying  with 
the  statute.  St.  (1915)  {  676.  As  to 
the  construction  of  this  statute  and 

Srosecutlons     thereunder     see     infra 
:iv,  G. 

[c]  Xn  HUsoorl  (1)  it  Is  provided 
that  no  certificate  of  Incorporation 
or  certificate  of  change  of  name  shall 
be  Issued  by  the  secretary  of  state 
to  any  company  or  association  "when 
the  corporate  name  and  style  as- 
sumed 18  the  name  of  a  person  or 
firm,  unless  there  be  joined  thereto 
some  word  designating  the  business 
to  be  carried  on,  followed  by  the 
word  company  or  corporation."  Rev. 
St.  (1909)  {  2978.  (2)  A  family 
name  not  conjoined  with  a  christian 
name  is  not  "the  name  of  a  person" 
within  the  meaning  of  this  statute, 
and  therefore  the  name  "Malllnc- 
krodt  Chemical  Works"  is  not  objec- 
tionable, although  the  first  .  word 
therein  Is  a  family  name.  State  v. 
McGrath,   76   Mo.   424. 

12.  State  v.   McGrath,  76  Mo.  424, 

4  26. 


la 
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Md.  Code  art  23   9  83. 

The  vaippu*  of  the  Maryland 


statute  (supra)  '  requiring  the  name 
of  the  "county  or  city"  in  which  the 
corporation  is  formed  to  be  stated  is 
"that  the  corporate  name  Itself  may 
indicate  to  persons  dealing  with  the 
corporation  the  place  of  its  location 
and  the  Judicial  Circuit  In  which  its 
ciiarter  and  other  papers  required  by 
law  to  be  recorded  may  be  formed.'' 
Erb  V.  Grimes,  94  Md.  92,  107,  60  A 
397. 

[b]  Bnffloient  eompilanoe  wltli 
■tatnta, — The  name  "Westminster 
Savings  Bank"  for  a  corporation 
formed  in  Carroll  County,  Maryland, 
to  do  business  in  the  city  of  West- 
minster, in  said  county,  is  a  sufficient 
compliance  with  the  statute,  without 
stating  the  county.  The  word  "city" 
in  the  statute  was  not  Intended  to 
refer  to  Baltimore  City  only.  Erb 
V.  Grimes,   94  Md.  92,   102,  60  A   387. 

14.  Manchester  Mill,  etc.,  Co.  'V. 
Strong.   231    Fed.   876,   146  CCA  72. 

JMOmM-ou.   ot   ■tatvto   see    Infra 

U.  See  Ctoneral  Ctorporattona  L. 
I  6  (2  Consol.  L.  c  2t);  and  cases 
infra  this  note. 

[a]    AppUoattoa    of    statnt*,. — (i> 

Under  this  statute  a  corporation  can- 
not be  formed  under  the  Business 
Corporations  Law  with  the  name 
"Lloyds"  in  its  name,  as  that  word 
has  by  use  become  in  the  undei^ 
standing  of  the  .general  public  syn- 
onymous with  "Insurance."  Barker 
V.  Koenig,  136  App.  DIv.  16,  119  NTS 
777.  (2)  The  prohibition  of  the  use 
of  the  word  "beneflt"  covers  the  word 
"aid."  In  re  AntipoUer  Mut.  Aid 
Soc,  Inc.,  100  Misc.  589,  166  NTS 
386;  In  re  Incorporation  of  How^ard 
Aid  Soc,  160  NTS  789. 

16.  See  Wash.  L.  (1903)  c  176  (pro- 
viding for  the  lncor|)oratlon  of  trust 
companies,  and  declaring  that  no 
corporation  organized  under  any 
other  act  shall  use  the  word  "trust 
as  part  of  its  name) ;  State  v.  Nich- 
ols, 88  Wash.  309,  80  P  462. 

ral  ApplloaUa  to  sabseqnant  cor> 
poratloas  anlj«— The  prohibition  in 
Sess.  L.  (1891)  c  14,  against  the  use 
of  distinctive  terms  relating  to 
building  and  loan  associations  to 
designate  corporations  not  complying 
with  the  act  does  not  apply  to  cor- 
porations previously  organized.  Tork 
Park  Bldg.  Assoc,  v.  Barnes,  39  Nebr. 
884.   68   NW   440. 

AppUoatlon  to  obanvs  of  BJUa*  see 
Infra  I  884. 

17.  See  Or.  Act  Febr.  20,  1918  (L. 
[1913]  c  68).  And  see  Lomtaen  T. 
Union  Fishermen's  Co.,  71  Or.  B40. 
14S  P  621  (holding,  however,  that  the 
act  could  not  apply  to  a  corporation 
lawfully  organized  prior  to  Ita  enact- 
ment; Infra  |  376). 

18.  OtaBf*  of  aama  to  aa  •slstlac' 


;7pr  latft.OMMs,  dMolopnuats  and  ckaarts  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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association,  or  a  siinilar  name;"  and  evfln  in  the 
absenee  of   such   a   statute   a  corporation   canpot 


auu  not  mllowad  see  Infra  9  S84. 

19.  See  statutory  provialons;  and 
rases  infra   this   note. 

(a]  In  aiftlwrnia  It  Is  provlcred 
that  "no  name  shall  be  assumed 
which  Is  Identical  with  that  of  any 
corporation  already  exlstlnt;  In  this 
State,  or  so  nearly  similar  thereto 
as  to  lead  to  confusion  and  uncer- 
tainty." etc.  L.  (1903)  p  310  S  2  (a); 
State  V.  Citizens  Light,  etc.,  Co..  172 
Ala.  232.  55  S  193;  Grand  Lodge  K. 
P.  of  North  and  South  America  v. 
Grand  Lodge  K.  P.,  174  Ala.  396,  66 
S  963.      ^ 

[bj  la  Oallfoznl*  It  is  provided  in 
effect  that  the  secretary  of  state 
shall  not  file  articles  of  Incorporation 
or  Issue  a  certificate  of  incorpora- 
tion, where  the  articles  set  forth  the 
corporate  name  of  any  corporation 
heretofore  organized  in  that  state  or 
a  name  so  closely  resembling  the 
name  of  such  corporation  as  will 
tend  to  deceive.  Civ.  Code  9  296; 
Vallejo,  etc.,  K.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  645,  147  P  238  (as  to 
which  see  Infra  |  S75):  Dodge  Sta- 
tionery Co.  V.  Dodge,  146  CaL  380, 
78  P  879. 

{c]  In  Conaaotloat  for  example.  It 
is  provided  that  a  certificate  of  in- 
corporation shall  set  forth  the  name 
of  the  corporation  "which  shall  be 
such  as  to  distinguish  it  from  any 
other  corporation  chartered  by  or 
organized  under  the  laws  of  this 
state,  and  from  any  other  corpora- 
tion engaged  In  the  same  business  or 
promoting  or  carrying  out  the  same 
purposes  In  this  state."  Gen.  St. 
(1902)    9   3359. 

[d]  la  DeUwar*  (1)  It  Is  provided 
that  a  certificate  of  Incorporation 
must  set  forth  "the  name  of  the  cor- 
poration which  .  .  .  shall  be  such  as 
to  distinguish  It  from  any  other  cor- 
poration engaged  in  the  same  busi- 
ness, or  promoting  or  carrying  on  the 
same  objects  or  purposes  In  this 
SUte."  Rev.  Code  (1916)  i  1919. 
It)  This  statutory  requirement 
neither  in  terms  nor  by  clear  Impli- 
cation is  restricted  to  cases  in  which 
the  name  of  the  corporation  created 
under  it  is  distinguished  from  the 
merely  legal  name  of  another  cor- 
poration, but  applies  where  the 
name  adopted  by  the  second  corpo- 
ration is  the  same  as  that  acquired 
by  an  existing  corporation  by  usage 
and  by  which  It  has  become  gen- 
erally known.  Philadelphia  Trust, 
etc.,  Co.  V.  Philadelphia  Trust  Co., 
123  Fed.  634.  But  compare  infra 
this  note  [g].       •  . 

le]  Xa  Oeorcla  (I)  it  Is  provided 
that  no  person  or  organization  shall 
assume,  use,  or  adopt,  or  become  in- 
corporated under,  or  continue  to  use 
the  name  and  style  of  any  benevo- 
lent, fraternal,  social,  humane,  or 
charitable  organisation-  previously 
existing  in  the  state,  or  which  has 
been  incorporated  under  the  laws  of 
the  state  or  of  any  other  gtate,  or  of 
the  United  States,  or  a  name  and 
style  or  emblem  so  nearly  resem- 
bling the  name  and  style  of  such  in- 
corporated organization  as  to  be  a 
colorable  Imitation  thereof,  etc.,  and 
provides  for  an  injunction  in  case  of 
an  actual  or  threatened  violation  of 
the  prohibition.  Civ.  Code  (1910) 
H  1993.  1994;  Park  Code  Annot. 
(1914)  99  1993,  1994:  Emory  v.  Grand 
United  Order  of  Odd  Fellows,  140 
Ga.  423,  78  SB  922.  (2)  This  pro- 
vision is  not  unconstitutional.  Bmory 
v.  Grand  United  Order  of  Odd  Fel- 
lows, mpra.  (8)  But  where  two 
beneficial  associations  sought  to  en- 
join a  newly  organised  association 
from  obtaining  a  charter  and  using 
*n  Imitation  of  their  name  in  vio- 
lation of  Cnv.  Code  (1910)  99  1993, 
1994,  supra,  and  the  charter  of  one 
had  expired,  and  the  charter  of  the 
other  was  antedated  by  charters  of 
similar  organisations  not  parties  to 
the  suit  and  such  organizations  had 
e  similar  name.  It  was  held  that  an 
interlocutory  Injunction  -was  prop- 
erly  denied.      Independent   Order   of 
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Good  Samaritans,  etc.  v.  Mack,  139 
Ga.  836,  78  SB  336.  (4)  In  such  an 
action,  where  it  appears  that  the 
right  to  the  exclusive  use  of  the 
name  rests  in  a  third  organization, 
it  is  not  necessary  to  defendant's 
right  to  prevail  that  such  third  or- 
ganization be  a  party  litigant.  Inde- 
pendent Order  of  (rood  Samaritans, 
etc  v.  Mack,  supra.  (5)  In  an  action 
^y  two  beneficial  associations  to  en- 
join a  newly  organized  association 
from  using  a  name  similar  to  theirs, 
the  burden  was  on  plalntifCs  to  show 
their  right  to  the  exclusive  use  of 
the  name.  Independent  Order  of 
Good  Samaritans,  etc.  v.  Mack,  supra. 

(6)  There  are  also  specific  prohibi- 
tions against  the  taking  by  a  railway 
company  of  the  name  of  any  existing 
railway  corporation  in  the  state 
(Park    Code    Annot.    £1914]    9    2578); 

(7)  and  against  the  taking  by  a 
fraternal  benefit  society  of  a  name 
80  closely  resembling  the  name  of 
any  society  or  insurance  company  al- 
ready transacting  business  in  the 
state  as  to  mislead  the  public  or  lead 
to  confusion  (Park  Code  Annot. 
[1914]  i  2564bb). 

[f]  Xa  nilnoia  (1)  it  is  provided, 
with  respect  to  corporations  for  pe- 
cuniary profit,  that  no  license  to 
organize  shall  be  issued  by  the  sec- 
retary of  state  "to  two  companies 
having  the  same  or  a  similar  name" 
(Hurd  Rev.  St.  [1916-1918]  c  32  {  2); 
and  that  "it  shall  be  unlawful  for 
the  Secretary  of  State  to  issue  a 
license  for  any  person  or  persona  to 
Incorporate  under  the  name  of  any 
heretofore  existing  corporation  or- 
ganized under  any  general  law  of 
this  State  until  the  expiration  of 
thirty  days  from  and  after  the  expi- 
ration of  the  existence  of  such  cor- 
■poration,"  and  "that  the  corporation 
enjoying  such  name  shall  have  the 
exclusive  privilege  of  becoming  in- 
corporated under  the  same  name  at 
any  time  within  the  said  thirty  days" 
(Kurd  Rev.  St.  [1916]  c  82  t  28H1. 
(2)  And  in  relation  to  corporations 
not  for  pecuniary  profit  it  Is  pro- 
vided that  "the  secretary  of  state 
shall  not  issue  a  certificate  of  organ- 
ization to  any  corporation,  society  or 
association  under  the  name  of  any 
then  existing."  Hurd  Rev.  St.  (1915- 
1916)  c  32  :  30.  (3)  Construction 
and  application  of  these  statutes  see 
Peo.  V.  Rose,  225  III.  496.  80  NE  293 
(similar  name  apparently  prohibited 
in  case  of  corporation  not  for  pe- 
cuniary profit  as  well  as  in  case  of 
corporation  for  pecuniary  profit) ; 
Elgin  Butter  Co.  v.  Elgin  Creamery 
Co.,  165  111.  127,  40  NE  616:  Illinois 
Watch  Case  Co.  v.  Pearson,  140  111. 
423,   31  NE  400,  16  LRA  429. 

[g]  In.  Masssehiisatts  (1>  it  was 
formerly  provided  in  effect  that  a 
corporation  organized  under  the  gen- 
eral law  might  in  Its  articles  of 
association  assume  any  name  which 
should  indicate  that  it  was  a  cor- 
poration, and  which  had  not  been 
previously  in  use  by  an  existing  cor- 
poration or  company.  St.  (1870) 
c  224  9  8  (Pub.  St.  c  106  9  17).  (2) 
And  under  the  above  section  and  9  11 
(Pub.  St.  c  106  9  21)  providing  for 
a  certificate  of  Incorporation  under 
the  seal  of  the  commonwealth  which 
shall  have  the  force  and  effect  of  a 
special  charter  and  be  conclusive 
evidence  of  the  organization  and 
establishment  of  the  corporation,  a 
corporation  might  adopt  In  its  arti- 
cles, and  the  commissioner  of  corpo- 
rations might  properly  approve,  a 
name  which  was  not  the  same  as  the 
actual  corporate  name  of  an  existing 
corporation,  although  the  existing 
corporation  used  it  as  a  trade  name, 
and  the  existing  corporation  could 
not  question  the  right  to  use  such 
name.  Boston  Rubber  Shoe  Co.  v. 
Boston  Rubber  Co.,  149  Mass.  436,  21 
NE  875  (holding  that  a  corporation 
could  adopt  the  name  "Boston  Rub- 
ber Company,"  although  such  name 
was  in  use  as  a  trade  name  by  the 
"Boston    Rubber    Shoe    Company"). 


lawfully  adopt  the  same  name  as  that  of  an  exist- 
ing corporation  created  by  or  under  the  laws  of  the 

See  also  American  Order  of  Scottish 
Clans  v.  Merrill,  151  Mass.  558,  24 
NE  918,  8  LRA  320  (to  substantially 
the  same  effect).  But  compare  supra 
this  note  [dj.  (3)  Since  this  deci- 
sion the  law  has  been  changed  so  as 
to  provide  as  follows:  "A  corpora- 
tion which  is  organized  under  the 
general  laws  may  assume  any  name 
which,  in  the  jud/sment  of  the  com- 
missioner, indicates  that  it  is  a  cor- 
poration; but  it  shall  not  assume  the 
name  of  another  corporation  estab- 
lished under  the  laws  of  this  com- 
monwealth, or  of  a  corporation,  firm, 
association  or  person  carrying  on 
business  in  this  commonwealth,  at 
the  time  of  such  organization  or 
within  three  years  prior  thereto,  or 
assume  a  name  so  similar  thereto 
as  to  be  liable  to  be  mistaken  for  it, 
except  with  the  consent  in  writing 
of  said  existing  corporation,  firm  or 
association  or  of  such  person  pre- 
viously filed  with  the  commissioner 
of  corporations.  The  supreme  judi- 
cial court  or  the  superior  court  shall 
have  jurisdiction  In  equity,  upon  the 
application  of  any  person  Interested 
or  affected,  to  enjoin  such  corpora- 
tion^ from  doing  business  under  a 
name    assumed    in    violation    of    the 

firovisions  of  this  section,  although 
ts  certificate  of  organization  may 
have  been  approved  and  a  certificate 
of  incorporation  may  have  been  la- 
sued  to  it."  Rev.  L.  (1902)  c  109 
9   8:  Acts   (1891)  c  257. 


r^l  In  iCchlna  (1)  the  statute 
relating  to  banks  requires  persons 
associating  to  organize  a  bank  to 
specify  In  the  articles  of  association 
the  name  assumed,  which  •shall  not 
be  In  anv  material  respect  similar 
to  that  oi  any  other  bank  organized 
under  the  state  law  ((3omp.  L.  9  6091; 
Howell  St.  I  6297);  and  with  respect 
to  corporations  generally  a  statute 
provides  that  "no  name  shall  be  as- 
sumed already  in  use  by  any  other 
existing  corporation  of  this  State,  or 
corporation  lawfully  carrying  on 
business  in  this  state,  or  so  nearly 
similar  as  to  lead  to  uncertainty  and 
confusion."  Pub.  li.  (1903)  No.  282 
9  2;  Pub.  L.  (1907)  No.  146  i  2; 
Howell  St.  {  9«33.  <2)  And  these 
provisions  prohibit  a  banking  or 
other  corporation  from  assuming  the 
same  name  as  that  of  an  existing 
corporation,  or  a  name  so  similar 
thereto  that  it  Is  likely  to  mislead 
the  public.  Michigan  Sav.  Bank  T. 
Dime  Sav.  Bank,  162  Mich.  297,  127 
NW  364,   139  AmSR  668. 

[1]  la  lUasoaxl  (1)  it  Is  provided 
that  no  certificate  of  incorporation 
or  certificate  of  change  of  name  shall 
be  Issued  by  the  secretary  of  state 
to  any '  company  or  association  "un- 
der the  same  corporate  name  and 
style  aa  that  already  assumed  by  an- 
other corporation."  Rev.  St.  (1909) 
9  1728.  (2)  The  secretary  of  state 
must  exercise  his  discretion  In  de- 
termining whether  a  company  ask- 
ing a  certificate  of  incorporation  has 
adopted  a  name  that  is  the  same/as, 
or  an  imitation  of,  that  of  an  exist- 
ing corporation,  within  the  prohibi- 
tion of  the  statute,  and  he  will  not 
be  cotnpelled  by  mandamus  to  Issue 
a  certificate,  until  it  appears  the  law 
has  been  complied  with  by  the  com- 
pany In  the  adoption  of  its  name. 
State  v.  McGrath.  92  Mo.  365,  5  SW 
29.  (3)  A  company  organized  for 
the  purpose  of  dealing  in  real  estate, 
stocks,  and  other  property  in  Kan- 
sas City,  under  the  name  of  "The 
Kansas  City  Real  Estate  Exchange," 
was  held  not  entitled  to  a  certificate 
of  incorporation  where  there  was  al- 
ready in  existence  in  the  same  city 
a  corporation  engaged  in  the  same 
business  under  the  name  of  "Kan- 
sas City  Real  Estate  and  Stock  Ex- 
change, as  the  names  were  substan- 
tially the  same.  State  v.  McGrath, 
supra.  See  also  Plant  Seed  Co.  v. 
Michel  Plant,  etc.,  Co.,  S7  Mo.  A.  318 
rrecognizing  rule). 

[j]  Xa  ITebraska  (1)  it  Is  provided 
in    relation    to    the    organization    of 
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state  or  of  an  unincorporated  association  or  part- 
nership doing  business  therein,^  or  a  name  so 
similar  to  that  of  an  existing  corporation  or  asso- 
ciation that  its  use  is  calculated  to  deceive  the 
public  and  result  in  confusion  or  unfair  and 
fraudulent  competition.^    The  above  rule,  and  in 

fraternal  insurance  asaoclationa  that 
If  the  insurance  board  (formerly  the 
auditor  of  public  accounts)  shall  find 
(amongr  other  things)  "that  the  name 
cr  title  is  not  the  same,  or  does  not 
80  nearly  resemble  a  title  in  use  as 
to  have  a  tendency  to  mislead  the 
public,  he  shall  approve  the  same, 
and  forthwith  issue  a  certificate  of 
orgranization  to  such  society."  Rev. 
St.  (1913)  {  3314:  Comp.  St.  (1908) 
c  43  9  110:  Cobbey  St.  Annot.  (190S) 
{  6602:  c3obbey  St.  Annot.  (1911) 
i  0654.  (2)  And  this  prevents  the 
adoption  of  a  name  so  similar  as  to 
be  calculated  to  mislead  the  public. 
Knights  of  Maccabees  v.  Searle,  75. 
Nebr.   286,  108  NW  448. 

[k]  Xa  Haw  Jarsay  it  is  provided 
that  "no  name  shall  be 'assumed"  by 
a  corporation  which  is  "already  in 
use  by  another  corporation  of  this 
state,  or  eo  nearly  similar  thereto  as 
to  lead  to  uncertainty  and  confu- 
sion." L.  (1896)  p  280  c  186  I  i;  L. 
Martin  Co.  v.  L.  Martin,  etc.,  Co., 
75  N.  J.  Eq.  39,  71  A  409,  76  N.  J. 
Eq.  267,  72  A  294,  21  LRANS  626, 
20  A,nnC&a  67;  Glucose  Sugar  Refin- 
ing Co.  v.  American  Glucose  Sugar 
Refining  Co.,   (N.  J.  Ch.)  56  A  861 


most  states  the  sletutoty  prohibition  as  well,**  ap- 
plies where  the  names  are  so  similar  as  to  be  rea- 
sonably calculated  to  deceive  the  public  and  result 
in  coiifusion  or  in  fraudulent  or  unfair  competi- 
tion;^ but  it  does  not  apply,  in  the  absence  of  ao< 
tual  fraud,  where  the  names  axe  not  the  same,  and 


ri]  b  Hew  Tork  (1)  it  is  pro- 
vided that  "no  certificate  of  Incor- 
poration of  a  proposed  corporation 
having  the  same  name  as  a  corpora- 
tion authorized  to  do  business  under 
the  laws  of  this  state,  or  a  name  so 
nearly  resembling  It  as  to  be  calcu- 
lated to  deceive,  shall  be  filed  or  re- 
corded In  any  office  for  the  purpose 
of  effecting  Its  incorporation,  or  of 
authorizing  it  to  do  business  In  this 
state."  General  Corporation  Li.  S  6 
(2  Consol.  Li.  c  23);  Benevolent,  etc.. 
Order  of  Elks  v.  Improved  Ben.,  etc.. 
Order  of  Elks.  206  N.  Y.  469,  98  NE 
756,  L,RA1916B  1074,  AnnCaSl913E 
639;  Corning  Glass  Works  v.  Corn- 
ing Cut  Glass  Co.,  197  N.  T.  J78,  90 
NE  449  [aff  126  App.  Dlv.  919  mem, 
110  NTS  1126  mem];  Peo.  v.  O'Brien, 
101  App.  Dlv.  296,  91  NTS  649;  So- 
ciety of  War  of  1812  v.  Society  of 
War  of  1812,  46  App.  Dlv.  568,  62 
NTS  366;  LiCgal  Aid  Soc.  v.  Co-oper- 
ative Legal  Aid  Soc,  41  Misc.  127, 
83  NTS  926.  (2)  But  "a  corporation 
formed  by  the  reincorporation,  re- 
organization or  consolidatioir  of  other 
corporations  or  upon  the  sale  of  the 
property  or  franchises  of  a  corpora- 
tion, may  have  the  same  name  as  the 
corporation  or  one  of  the  corpora- 
tions to  whose  franchise  it  has  suc- 
ceeded." Gen.  Corp.  L.  I  6  (2  Consol. 
ti.  c  23).  (3)  Under  the  latter  pro- 
vision an  Incorporated  mutual  benefit 
fraternity  has  an  absolute  right  to 
reincorporate  under  the  insurance 
law  by  Its  existing  name,  notwith- 
standing the  name  is  very  similar  to 
the  name  of  another  previously  In- 
corporated benefit  fraternity.  Peo. 
V.  Payn,  161  N.  T.  229,  65  NE  849 
[aff  43  App.  Dlv.  621  mem,  60  NTS 
1146  mem  (aff  28  Misc.  275,  69  NTS 
861)].  (4)  The  name  "GaynoC'  Inde- 
pendent ijeague"  does  not  so  nearly 
resemble  that  of  the  membership 
iorporatloh,  "Independence  League," 
as  to  be  calculated  to  deceive,  and 
it  may  be  accepted  for  recording 
with  the  proposed  certificate  of  a 
membership  corporation.  2  Rep. 
Atty.-Gen.  (N.  T.  1913)  P  673.  (5) 
It  is  also  provided  In  New  Tork  that 
no  person,  society,  or  corporation 
shall,  with  Intent  to  acquire  or  to 
obtain  for  personal  or  business  pur- 
poses a  benefit  or  advantage,  assume, 
adopt  or  use  the  name  of  a  benevo- 
lent, humane,  or  charitable  organisa- 
tion Incorporated  under  the  laws  of 
this  state,  or  a  name  so  nearly  re- 
sembling it  as  to  be  calculated  to 
deceive   the  public   with   respect   U> 
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any  such  corporation,  and  a  violation 
of  this  section  shall  be  a  misde- 
meanor; and  in  case  of  a  threatened 
violation  the  section  goes  on  to  pro- 
vide for  an  injunction;  and  if  it  snail 
appear  that  defendant  is  In  fact 
using  the  name  of  a  benevolent,  hu- 
mane, or  charitable  organization  in- 
corporated as  aforesaid,  or  a  name 
so  nearly  resembling  it  as  to  be  cal- 
culated to  deceive  the  public,  an  in- 
junction may  be  issued  without  re- 
?uiring  proof  that  any  person  has  in 
act  been  misled  or  deceived  thereby. 
Fen.  L.  S  948;  Benevolent,  etc..  Order 
of  Elks  V.  Improved  Benev.,  etc^ 
Order  of  Elks,  206  N.  T.  459,  98  NE 
756,  LRA1916B  1074,  AnnCaslOlSE 
639:  Benevolent,  etc..  Order  of  Elks 
V.  improveia  Benev.,  etc.,  Order  of 
Elks.  60  Misc.  223,  111  NTS  1067  [aff 
188  App.  Dlv.  918  mem.  929,  118  NTS 
1094   mem]. 

[m]  In  Xliode  Taimnfl — ^Armlngton 
V.  Palmer,  21  R.  I.  l09,  42  A  308,  79 
AmSR  786,  43  LRA  95. 

[nl  '  la  Waaliinftoa  (1)  It  is  pro- 
vided as  follows:  "No  corporation 
shall  take  the  nam^  of  a  corporation 
theretofore  organized  under  the  laws 
of  this  State,  nor  of  any  foreign  cor- 
poration having  compiled  with  the 
laws  of  this  State,  nor  one  so  nearly 
resembling  the  name  of  such  other 
cori>oratlon  as  to  be  misleading.  The 
Secretary  of  State  shall  refuse  to  file 
said  articles  of  Incorporation  of  any 
association  or  corporation  violating 
the  provisions  of  this  act."    L.  (1903) 

124    c   84;    Remington   St  B.    Code 

8680;  State  v.  Howell,  80  Wash. 
»,4,  141  P  1167:  State  v.  Howell,  66 
Wash.  694,  106  P  470.  (2)  As  to  for- 
feiture of  its  name  by  the  preexist- 
ing corporation  see  Infra  {  379. 

[o]  Ss  Bafland,  the  Companies 
Act  (1862)  {  20,  provides  that  no 
company  shall  be  registered  under 
a  name  Identical  with  that  under 
which  an  existing  company  is  al- 
ready registered,  "or  so  nearly  re- 
sembling the  same  as  to  be  calcu- 
lated to  deceive."  British  Vacuum 
Cleaner  Co..  Ltd.  v.  New  Vacuum 
Cleaner  Co.,  Ltd.,  [1907]  2  Ch.  312; 
La  Societe,  etc.  v.  Fanhard  Levassor 
Motor  Co.,  Ltd.,  [190lf  2  Ch.  613; 
Manchester  Brewery  Co.,  Ltd.  v. 
North  Cheshire,  etc..  Brewery  Co., 
Ltd.,  [1898]  1  Ch.  639;  Merchant 
Banking  (To.,  v.  Merchants'  Joint 
Stock  Bank.  9  Ch.  D.  660. 

[p]  Zn  Britlab  OolambJa.— British 
(Columbia  Permanent  v.  Wootton,  6 
B.   C.   382. 

On  valiMorporatlon  see  New  Tork 
statute  supra  this  note  [1]  (2). 

ParUoalav  naanes  violating  or  not 
violating  the  prohibition  see  infra 
this  section  notes  23,   24. 

ao.  U.  S. — Newby  v.  Oregon  Cent. 
R.  Co.,  18  F.  Gas.  No.  10,144,  Deady 
609. 

Ga. — Armstrong  v.  Atlantic  Ice, 
etc.,  Corp.  141  Ga.  464,  81  SE  212; 
Rome  Mach.,  etc.,  Co.  v.  Davis  Fdy., 
etc..  Works,  136  Ga.  17,  68  SE  800; 
CreswlU  v.  Grand  Lodge  K.  P.,  133 
Ga.  837,  67  SE  188,  134  AmSR  231. 
18  AnnCas  453  [rev  on  ground  of 
laches  225  U.  S.  246,  32  SCt  822,  66 
L.  ed.  10741;  Lane  v.  Evening  Star 
Soc.  B.  &  S.,  120  Ga.  366,  47  SE  951. 

111. — Mount  Hope  Cemetery  Assoc 
V.  New  Mount  Hope  Cemetery  Assoc, 
246  111.  416.  92  NE  912. 

Minn. — Nesne  v.  Sundet,  93  Minn. 
299,  101  NW  490,  106  AmSR  439,  3 
AnnCas  80  (name  of  existing  part- 
nership). 

Mo. — State  V.  MeOrath,  92  Mo.  365, 
6  SW  29. 

Oh. — Backus  Oil  0>.  v.  Backus  Oil. 
etc.,  Co.,  8  Oh.  Dec.  (Reprint)  93,  6 
CincLBul   546. 


Pa. — ^American  Clay  Mfg.  Co.  v. 
American  Clay  Mfg.  <JO.,  198  Pa.  189, 
47  A  936;  In  re  State  Haymakers' 
Assoc,   24   Pa.   Dlst    198. 

Tenn. — Ex  p.  Walker,  1  Tenn.  Ch. 
97. 

See  also  infra  |  S96  et  seq. 

ai.  U.  S.— Wyokoff  V.  Howe  Scale 
Co.,  122  Fed.  348,  68  CCA  510  [rev 
on  other  grounds  198  U.  S.  118,  26 
SCt  609,  49  L.  ed.  9721. 
.  Ala. — North  and  Sooth  America 
Grand  Lodge  K.  P.  v.  Grand  Lodge 
K.  P.,  174  Ala.  895,  66  S  968. 

Conn. — Daughters  of  Isabella  v. 
National  Order  D.  I.,  88  Conn.  679, 
78  A  838,  AnnCasl912A  822;  Holmes 
V.  Holmes,  etc.,  (To.,  87  Conn.  278,  9 
AmR   324. 

111.— Peo.  V.  Rose,  226  111.  496.  80 
NE  293;  Koebel  v.  Chicago  Land- 
lords' Protective  Bureau,  210  III.  176, 
71  NE  362,  102  AmSR  154  [afT  112 
111.  A.  211. 

Minn. — -Nesne  v.  Sundet,  98  Minn. 
299,  101  NW  490.  106  AmSR  439,  8 
AnnCas  SO. 

Mo. — State  V.  McGratb,  92  Mo.  3SS. 

5  STV  29  — ,  . 
N.   J.— Bear  Ltthia  Springs  Co.   v. 

Great  Bear  Spring  Co.,  71  N.  J.  Ea. 
596,  71  A  383  [aff  72  N.  J.  Eq.  871,  68 
A  86]. 

Oh. — Backus  Oil  Co.  v.  Backus  Oil, 
etc,  Co.,  8  Oh.  Dec.  (Reprint)  93,  S 
CincLBul   546. 

Pa. — Sterling  Smokeless  Coal  Co.'« 
Application,  28  Pa.  Dtet.  755;  In  re 
State  Haymakers'  Assoc,  24  Pa.  Dlst. 
198. 

'fenn. — ^Ex  p.  Walker,  1  Tenn.  Ch. 
97. 

See  also  Infra  S  396  et  seq. 

aa.     See  supra  note  19. 

as.  Ga. — Emory  v.  Grand  United 
Order  of  Odd  Fellows,  140  Qa.  423. 
78  SE  922  (under  Civ.  Code  [1910] 
is  1993.  1994,  relating  to  benevolent, 
fraternal,  and  other  like  associa- 
tions); Rome  Mach.,  etc.,  Co.  v.  Da- 
vis Fdy.,  etc..  Works,  135  Ga.  17,  68 
SB  800;  CreswlU  v.  Grand  Lodge  K. 
P.,  133  Ga.  837.  67  SE  188,  134  AmSR 
231,  18  AnnCas  468  [rev  on  ground 
of  laches  226  U.  B.  246,  81  SCt  822. 
56  L.  ed.  1074]. 

111.— Peo.  V.  Rose,  226  111.  496.  80 
NE  298;  International  Committea. 
T.  W.  C.  A.  V.  Cklcago  T.  W.  C.  A.. 
194  111.  194,  62  NE  661,  66  LRA  888 
[aff  86  111.  A.  607]. 

Mich. — Michigan  Sav.  Bank  v. 
Dime  Sav.  Bank,  162  Mich.  297.  127 
NW  364,  139  AmSR  668. 

Minn. — Nesne  v.  Sundet.  93  Minn. 
299,  101  NW  490,  106  AmSR  439.  3 
AnnCas  30. 

Mo. — SUte  V.  McGrath,  93  Mo.  365, 

6  SW  29.  ^ 

Nebr. — Knights  of  Maccabeea  v. 
Searle,  76  Nebr.   286,  106   NW  448. 

N.  T. — Salvation  Army  v.  Salva- 
tion Army,  136  App.  Dlv.  268,  129 
NTS  471  [rev  62  MlSC.  360,  114  NTS 
1039]. 

Wash. — State  v.  Howell.  80  Wash. 
649,  141  P  1167. 

B.  C. — ^British  (Columbia  Permanent 
V.  Wootton,  6  B.  C.  882. 

And  see  other  cases  supra  notes 
19-21;  infra  this  note. 

[a1  niusteatlons. ,  For  example 
the  following  names  have  been  held 
to  be  so  similar  as  to  come  wttbln 
the  prohibition  of  the  statute  or 
rule:  (1)  "J.  S.  Dodge  Stationery 
Company'  and  "J.  S.  Dodge  Com- 
pany." Dodge  Stationery  Co.  ▼. 
Dodge,  146  C&l.  380,  78  P  879.  (2) 
"Holmes,  Booth  &  Haydens"  and 
"Holmes,  Booth  ft  Atwood  Manufac- 
turing Company."  Holmes  v. 
Holmes,  etc,  Hfg.  Co.,  37  Conn.  27S. 
9  AmR  824.  (3)  "Ancient  Order  oC 
Odd  Fellows,  Leeds  Unity"  is  a  "ool- 


For  later  case*,  a*T*]opm«Bts  and  ohaafas  In  the  law  see  cumulative  Annotations,  aams  tltla,  page  and  note  Bombar. 
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under  all  the  eireainstances  of'  locality,  bnainess, 
etc.,  the  similarity  is  not  reasonably  calculated  to 
deceive.'*  A  corporation  cannot  appropriate  to  its 
eielagive  use  geographical  words,  or  words  deserip- 
tive  of  a  particular  business  or  class  of  goods,  or 
otherwise  generic  merely,  and  which  any  one  may 
lawfully  use,  so  as  to  prevent  a  subsequent  corpo- 
ration from  using  the  same  words  in  its  name, 
where  there  is  no  fraud  or  intent  to  deceive.**  Noi 
can  a  person  of  a  particular  name,  or  a  corporation 
having  a  personal  name  as  a  part  of  its  corporate 
name,  prevent  another  coiporation  from  using  snch 


name,  if  there  is  no  fraudulent  intent  or  deception, 
and  the  corporation  subsequently  adopting  such 
name  otherwise  has  a  right  and  legitimate  purpose 
in  using  it.^  If  a  corporation  or, a  proposed  cor- 
poration adopts  the  name  of  an  existing  corpora- 
tion or  a  name  so  similar  as  to  constitute  an  in- 
fringement, in  violation  of  a  statute  or  of  the  rule 
of  law  above  stated,  the  court,  or' the  secretary  of 
state,  or  other  officer,  as  the  ease  may  be,  may  and 
should  refuse  to  approve,  file,  or  record  the  charter 
or  articles  of  incorporation,  or  to  issue  a  certifi- 
cate of  incorporation,"  unless  he  has  no  discretion 


onble  limitation"  of  "District  Grand 
Lodge,  No.    18.   Grand  United  Order 
of  Odd  Fellows   of   America,   Juris- 
diction of  Georgia,"  within  the  mean- 
ing of  Civ.  Code  (1910)  IS  1998,  1994, 
1  Park  Code  Annot.    (1914)    t<    1993, 
1994  (supra,  note   19    [e]);   Emory  v. 
Grand  United  Order  of  Odd  Fellows, 
liO  Ga  423.  76  SB  922.      (4)   "Mount 
Hope     Cemetery     Association"     and 
"New  Mount   Hope    Cemetery   Asso- 
ciation."    Mount  Hope  Cemetery  As- 
«oc  V.  New   Mount   Hope   Cemetery 
Assoc,  246   111.   416.   92   NE  912.      (5) 
"National  Liberty  Learue"  and  "Na- 
tional    Liberty      Lesion."       Peo.      v. 
Rose,  225    111.    496,    80   NE    293.      (6) 
"Landlords'    Protective    Department" 
and   "Chicago   Landlords'    Protective 
Bureau."     Koebel    v.    Chicaeo    Land- 
lords" Protective  Bureau,  210  111.  176, 
71  NB  362,    102   AmSR   154    [aff   112 
III.  A  21].      (7)   "International  Com- 
mittee of  the  Young  Women's  Chris- 
tian      Association"        and        "Young 
Women's       Christian       Association.'' 
International  Committee  Y.  W.  C.  A. 
v.  Chicaeo  Y.  W.  C.  A.,   194  IH.  194, 
«:  NE  861,  66  LRA  888  faft  86  Ul.  Ai 
tOiJ.     (8)   "Merchants'  Detective  As- 
sociation" and  "Detective  Mercantile 
Agency."  •  Merchants'    Detective   As^ 
soc.  V.  Detective  Mercantile  Agency, 
2S    111.   A.     250.     (9)     "International 
Loan  ft  Trust  Company"  and  "Inter- 
national   Trust    Company."     Interna- 
tional Trust  Co.   V.   International  L. 
*  T.  Co.,   153  Mass.   271,  26  NE  693, 
10    LRA     768.      (10)      "Lamb     Knlt- 
Gooda  Coinpany"  and  "Lamb  Glove  & 
Ultten       Company."      Lamb       Knit- 
Goods  Co.   V.   Lamb  Glove,    etc.,   Co., 
120  Mich.   169,   78  NW  1072,   44  LRA 
«4L     (11)     "The.  Kansas    City    Real 
Estate  Elxchange"  and  "Kansas  City 
Beal   Estate   and    Stock    Exchange/' 
engaged  in  the  same  business  and  in 
the  same  city.     State  v.  McGrath,  92 
Ho.  16S,  5  SW  29.     (12)  "Knights  of 
the  Maccabees  of  the  World"  and  the 
"Western    Maccabees."      Knights    of 
Maccabees    ▼.    Searle,    76    Nebr.    285, 
lOS  NW  448.      (13)  "Cape  May  Yacht 
Club"    and    "<2ape    May    Yacht    and 
Country     Club."     Cape     May     Yacht 
Onb  V.  Cap*  May  Yacht,  etc..  Club, 
M    N.    J.    Eq.    464.    86    A    972.      (14) 
^ear  Lithla  Springs  Company"  and 
"Great  Bear  Spring  Company.''   Bear 
Lithla    Springs     Co.     v.    Great     Bear 
Spring  Co.,  71  N.  J.  Eq.  696,  71  A  388 
y.«r  72  N.  J.  Eq.  871,  68  A  86].      (15) 
'Eureka    Fire    Hose    Company"    and 
"Eureica        Rubber       Manufacturing 
Coinpany,"  because  of  the  use  of  the 
arbitrary    or   fancy   word    "Eureka" 
Bureka    Fire    Hose    0>.     v.    Eureka 
Rubber  Mfsr.  Co.,  (9  N.  J.  Eq.  159,  60 
A  6(1    [aff  71  N.  J.  Eq.  300  mem,   71 
A  1134  mem].     (16)   "Glucose  Sugar 
Refining    Company'    'and    "American 
Glucose    Sugar    Reflnlng    Company." 
Glucose  Sugar  Refining  Co.  v.  Amer- 
ican Glucoae  Sugar  Refining  Co.,   (N. 
J-  CHi.)   S6  A  861.     (17)   "Benevolent 
and  Protective   Order   of   Elks"   and 
Improved  Benevolent  and  Protective 
Order  of  Elks  of  the  World,"  Benevo- 
lent etc..  Order  of  Elks  v.  Improved 
Benev.,  etc.  Order  (jf  Elks,  205  N.  Y. 
469,  98  NB  756,  LRA1915B  1074,  AAn 
Casl»13E   MS;    Benevolent,   etc..   Or- 
der of  inks  V.  Improved  Benev.,  etc.. 
Order  of  Elks,  60  Misc.  223,  111  NYS 
10(7  [aff  1S8  App.  Div.  918  mem,  929 
mem,  lis  NTS  1094  mem];  Benevo- 
lent and  Proteotlve  Order  of  Elks  of 


the  United  States  of  America  v.  Im- 

g roved  Benevolent  and  Protective 
irder  of  Elks  of  the  World,  122 
Tenn.  141,  118  SW  389.  (18)  "The 
Salvation  Army  in  the  United  States" 
and  "The  American  Salvation  Army." 
Salvation  Army  v.  American  Salva^ 
tion  Army,  136  App.  Div.  268,  120 
NYS  471  [rev  62  Misc.  360,  114  NYS 
1039].  (19)  "Columbia  CHiemical 
Company*'  and  "Columbian  Chemical 
Company."  Peo.  v.  O'Brienj  101  App. 
Div.  296,  91  NYS  649.  (20)  "The  Le- 
gal Aid  Society"  and  "The  Co-oper- 
ative Legal  Aid  Society."  Legal  Aid 
Soc.  V.  Co-operative  Legal  Aid  Soc, 
41  Misc.  127,  83  NYS  926.  (21) 
"United  States  Mercantile  Reporting 
Company"  and  "United  States  Com- 
mercial Agency  &  Collecting  Com- 
pany" or  "United  States  Mercantile 
Reporting  &  Collecting  Association, 
Limited."'^  Matter  of  U.  S.  Mercan- 
tile Reporting,  etc.,  Assoc,  4  NYS 
916  [app  dlsm  115  N.  Y.  176,  21  NE 
1034  mem].  (22)  "Backus  Oil  CUsm- 
pany"  and  "Backus  Oil  and  Car 
Grease  Company."  Backus  Oil  Co.  v. 
Backus  Oil,  etc,  Co.  8  Oh.  Dec.  (Re- 
print) 93,  5  ClncLBul  646.  (23) 
The  Ladies  Good  Samaritan  Society 
of  Nashville,"  against  the  protest  of 
"The  Nashville  Ladies'  Good  Samari- 
tan >6oclety.  No.  2."  Ex  p.  Walker, 
1  Tenn.  Ch.  97.  (24)  "Kennewlck 
Fruit  Exchange,"  and  "Kennewlck 
District  Fruit  Growers'  Assoolatlon." 
State  V.  Howell,  80  Wash.  649,  141  P 
1167.  (26)  "San  Francisco  Oyster 
House"  and  "San  Francisco  Oyster 
and  CThop  House."  San  Francisco 
Oyster  House  v.  Mihich,  76  Wash. 
274,  134  P  921.  (26)  ''Manchester 
Brewery  Company"  and  "The  North 
Cheshire  and  Manchester  Brewery 
Company."  Manchester  Brewery  Co., 
Ltd.  V.  North  (Cheshire,  etc,  Brewery 
Co.,  Ltd..  [1898]  1  Cb.  639. 

84..  Elgin  Butter  Co.  v.  /Elgin 
Creamery  Co.,  166  IIL  127.  40  NE  616; 
Drummond  Tobacco  Co.  v.  Handle, 
114  in.  412,  2  NE  536;  Industrial 
Mut.  Deposit  Co.  V.  Central  Mut.  De- 
posit Co.,  112  Ky.  937,  66  SW  1082, 
23  KyL  2247;  Michigan  Sav.  Bank  v. 
Dime  Sav.  Bank,  162  Mich.  &97,  127 
NW  364,  139  AmSR  568;  Corning 
Glass  Works  v.  Corning  Cut  Glass 
Co.,  197  N.  Y.  173,  90  NE  449  [affl 
126  App.  Div.  919  mem,  110  NYS  1125 
mem];  Matter  of  Baker.  94  Misc.  661, 
158  NYS  632. 

[a]  Xllnatratloiia. — ^The  following 
names  among  others  have  been  held 
not  to  be  so  similar  as  to  come  with- 
in the  prohibition:  (1)  "Los  An- 
geles Trust  &  Savings  Bank,"  against 
objection  by  the  "Los  Angeles  Sav- 
ings Banlc"  In  re  Los  Angeles 
Trust  Co..  168  CaL  (03,  112  P  66.  (2) 
"Elgin  Creamery  Company''  and  "El- 
gin Butter  Company."  Elgin  But- 
ter Co.  V.  Elgin  Creamery  Co.,  166  111. 
127,  40  NE  616.  (3)  "Drummond  To- 
bacco Company"  and  "Drummond- 
Randle  Tobacco  Company."  Drum- 
mond Tobacco  Co.  v.  Randle,  114  111. 
412,  2  NE  636.  (4)  "Industrial  Mu- 
tual Deposit  Company"  and  "Central 
Mutual  Deposit  Company."  Indus- 
trial Mut.  Deposit  Co.  v.  CJentral 
Mut.  Deposit  Co..  112  Ky.  937,  (6  SW 
1032,  23  KyL  2247.  (5)  "Interna- 
tional Loan  &  Trust  Co.  of  Kansas 
City,  Mo.,"  a  foreign  corporation, 
and  "International  Trust  Company," 
a     domestic     corporation.     Interna- 


tional Trust  Co.  V.  International  L. 
&  T.  Co.,  158  Mass.  271,  26  NE  693, 
10  LRA  758.  (6)  "Michigan  Savings 
Bank  of  Detroit,  Mich.,"  doing  busi- 
ness as  the  "Michigan  Savings 
Bank,"  and  "The  Bank  of  Michigan," 
although  both  banks  had  offices  on 
the  same  street  in  the  same  city. 
Michigan  Sav.  Bank  v.  Dime  Sav. 
BanlL^162  Mich.  297,  127  NW  364,  139 
AmSR  668.  (7)  "Plant  Seed  Com- 
pany," the  word  "Plant"  being  the 
name  of  an  Individual,  and  "Michel 
Plant  and  Seed  Company."  Plant 
Seed  Co.  v.  Michel  Plant,  etc,  Co.,  87 
Mo.  A.  313,  23  Mo.  A.  579.  (8) 
"Coming  Glass  Works"  and  "Coming 
Cut  Glass  Company."  Corning  Glass 
Works  V.  Corning  Cut  Glass  Co.,  197 
N.  Y.  173,  90  NE  449  [afT  126  App. 
Div.  919  mem,  110  NYS  1126  mem]. 

(9)  "Richardson  &  Boynton  Com- 
pany" and  "Richardson  &  Morgan 
Company."  Richardson,  etc.,  Co.  v. 
Richardson,     etc.,     Co.,      8     NYS     62. 

(10)  "Buffalo  Commercial  Bank"  and 
"Bank  of  Commerce  in  Buffalo." 
Matter  of  Attica  Bank.  12  NYS  648. 

(11)  "The  Merchant  Banking  Com- 
pany of  London,  LlmKed/'  and  "The 
Merchants'  Joint  Stock  Bank,  Lim- 
ited." Merchant  Banking  Co.  v. 
Merchants'  Joint  Stock  Bank,  9  Cli. 
D.  660.  (12)  "The  British  Columbia 
Permanent  Loan  &  Savings  Com- 
pany" and  "The  Canada  Permanent 
Loan  &  Savings  Company"  not  nec- 
essarily so  similar  as  to  be  calcu- 
lated to  deceive.  British  Columbia 
Permanent  v.  Wootton,  6  B.  C.  382. 

as.  U.  S. — Goodyear's  India  Rub- 
ber Glove  Mfg.  Co.  v.  Goodyear  Rub- 
ber Co..  128  U.  S.  698,  9  SCt  166,  82 
IS.  ed.  636. 

Ky. — Industrial  Mut.  Deposit  Co. 
V.  Central  Mut.  Deposit  Co..  112  Ky. 
987.   66   SW  1032.   23   KyL  2247. 

Nebr. — ^Nebraska  Loan,  etc,  Co.  v. 
Nine,  27  Nebr.  607.  43  NW  848,  20 
AmSR  686. 

N.  Y. — Corning  Glass  Works  v. 
Corning  Cut  Glass  Co.,  197  N.  Y.  173, 
90  NE  449  [aff  126  App.  Div.  919 
mem,  110  NYS  1126  mem];  New 
Thought  CHiurch  v.  Chapln.  169  App. 
Div.  723,  144  NYS  1026  ("New 
Thought  Church"). 

Pa. — In  re  Standard  Quemahonlng 
Coal  Co.,  20  Pa.  Diet.  1006,  39  Pa.  Co. 
97,  14  Dauph.  Co.  271:  In  re  York 
Wall  Paper  Co.,  36  WklyNC  674. 
See  also  infra  tliis  section  text  and 
notes  46-56;  and  i  396.  And  see 
generally  Trade-Marks,  Trade- 
Names,  and  Unfair  Comiietition  [88 
Cyo  708  et  seq,  722,  733  et  seq], 

a&  Edison  V.  Mills-Edlsonla,  74 
N.  3,  Eq.  521.  70  A  191.  See  infra 
{  397  text  and  notes  91-96 

87.  111.— Peo.  v.  Rose,  226  HI.  496, 
80  NE  293;  Illinois  Watch  C^se  Co. 
V.  Pearson,  140  111.  423,  il  NE  400, 
16  LRA  429. 

Mo. — State  V.  McOrath,  92  Mo.  866, 
6  SW  29. 

Nebr. — Knights  of  Maccabees  v. 
Searle,  76  Nebr.  285.  106  NW  448. 

Tenn. — ^Ex  p.  Walker.  1  Tenn.  Ciu 
97. 

Wash.— ^tate  ▼.  Howell.  80  Wash. 
649,  141  P  1167:  State  v.  Howell.  66 
Wa«h.  694,  106  P  470. 

[a]  aiglit  to  latervMM  aaA  objeet 
to  aeme.  (1)  In  Missouri,  under 
Rev.  St.  (1899)  {  1394,  prohibiting 
the  incorporation  of  a  benevolent  so- 
ciety bearing  a  oorpoaate  name  al- 
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in  the  matter,^  or  unless  the  preexisting  corpora^ 
tion  has  forfeited  its  right  to  the  use  of  its  name;** 
or  the  'wrongful  adoption,  approval,  or  use  of  the 
name  may  in  a  proper  case  be  enjoined  at  the  suit 
of  the  existing  corporation  whose  right  to  the  ex- 
clusive use  of  the  name  is  or  will  be  violated,** 
unless  in  the  particular  jurisdiction  the  grant  of 
the  charter  or  certificate  is  left  exclusively  to  the 
determination  of  the  court  or  ofllcer,  or  is  expressly 
or  impliedly  made  conclusive  evidence  of  the  right 
to  use  the  name  stated  therein  as  the  case  may  be,*^ 
or  unless  complainant's  right  to  relief  is  barred  by 
laches  or  acquiescence.** 

Scop«  of  inaniry  by  secntaiy  of  state.  It  has 
been  held  that,  in  passing  on  the  similarity  of 
names  under  a  statute  prohibiting  a  corporation 
from  taking  the  name  of  an  existing  corporation, 
or  a  name  so  nearly  resembling  the  same  as  to  be 
misleading,  it  is  not  the  duty  of  the  secretary  of 
state  to  inquire  into  the  character  of  the  business 


of  the  re^ective  corporations,  but  it  is  his  duty 
to  inquire  only  into  the  similarity  of  the  tames, 
and  if,  in  his  judgment,  the  names  so  nearly  re- 
semble each  other  as  to  be  misleading,  it  is  his 
duty  to  reject  the  offered  articles  of  incorpora- 
tion.** In  other  jurisdictions,  however,  the  char- 
acter of  the  business  of  the  respective  corporations 
as  well  as  their  location  is  taken  into  considera- 
tion in  determining  whether  the  similarity  of  names 
is  calculated  to  deceive.**  This  is  clearly  the  more 
reasonable  rule,  for  it  is  obvious  that  a  similarity 
of  names  calculated  to  mislead  in  the  ease  of  cor- 
porations engaged  in  the  same  business  and  the 
same  locality  might  have  no  such  tendency  at  all 
in  the  case  of  corporations  not  engaged  in  the  same 
business  or  locality. 

Similarity  to  name  of  foreign  corporation.  In 
some  states  the  statute  prohibits  the  adoption  of 
the  same  name  as  that  of  a  foreigA  corporation 
authorized  to  do  business  in  the  state  or  a  similar 


ready  assunied  by  another  corpora- 
tion, and  the  statutes  providing  that, 
when  the  petition  for  the  Incorpora^. 
tlon  of  a,  religious  or  benevolent  so- 
ciety la  filed  in  the  circuit  court,  the 
Judge  may  appoint  some  person  to 
investigate  as  to  the  propriety  of  in- 
corporation, and  such  person  may 
take  testimony,  and  the  court  may 
grant  or  dismiss  the  petition,  where 
certain  persons  petition  to  be  Incor- 
porated under  a  certain  name,  an- 
other society  has  no  right  to  become 
a  party  to  the  proceeding  and  malte 
objections  on  the  ground  of  similar- 
ity of  name,  but  the  remedy  is  by 
suit  for  an  injunction  against  the 
use  of  the  name  if  it  infringes. 
Young  Women's  Christian  Assoc,  v. 
St.  Louis  W.  C.  A.,  115  Mo.  A.  228,  91 
SW  171.  (2)  In  Pennsylvania  the 
rule    Is    otherwise.      See    infra    this 

In  PeBnajitTtuila  see  infra  this  sec- 
tion text  and  notes  15-66. 

il8.  Dls.  op.  Scott,  C.  J.,  and  'Wil- 
kin and  Farmer,  JJ.  Feo.  v.  Rose, 
226  111.  496,  80  NE  293.  See  supra 
i  148. 

29.  State  v.  Howell,  66  Wash.  694, 
106  P  470;  infra  J  379. 

30.  U.  S. — Newby  v.  Oregon  Cent. 
R.  Co.,  18  F.  Cas.  No.  10,144,  Deady 
609. 

Ala. — North  and  South  America 
Grand  Lodge  K.  P.  v.  Qrand  Lodge 
K.  P.,  174  Ala.  396,  66  S  963;  State  v. 
Citizens  Light,  etc.,  Co..  172  Ala.  232, 
56  S  193. 

Ga. — Armstrong  v.  Atlantic  Ice, 
etc.,  Corp.,  141  Qa.  464,  81  SB  212 
(holding  that,  where  plaintitF  alleged 
that  it  was  a  corporation;  that  de- 
fendants had  filed  an  application  to 
be  incorporated  under  the  same 
name  as  petitioners  and  that  plain- 
tiff had  sold  Its  assets  and  good  will 
to  another  corporation,  a  party  plain- 
tiff, an  Interlocutory  Injunction  re- 
straining defendants  from  present- 
ing an  application  for  a  charter  un- 
der such  name  was  authorized). 
Emory  v.  Grand  United  Order  of  Odd 
Fellows,  140  Ga.  423,  78  SB  922  (un- 
der Civ.  Code  ri910]  {§  1993,  1994, 
relating  to  benevolent,  fraternal, 
and  other  like  associations);  Cres- 
wlll  V.  Grand  Lodge  K.  P.,  133  Oa. 
837,  67  SB  188,  134  AmSR  231,  18 
AnnCas  453  [rev  on  ground  of  laches 
225  U.  S.  246,  32  SCt  822,  56  L.  ed. 
1075];  Lane  v.  Elvening  Star  Soc.  B. 
&  S..   120  Ga.   866l   47  SE  961. 

Iowa. — Grand  Lodge  A.  O.  U.  W.  v. 
Graham,  96  Iowa  692,  66  NW  887, 
31   LRA  133. 

Mich. — Michigan  Sav.  .  Bank  v. 
Dime  Sav.  Bank,  162  Mich.  297.  127 
NW  364.  IM  AmSR  658;  Lamb  Knit- 
Goods  Co.  V.  Lamb  Glove,  etc,  Co., 
120  Mich.  159,  78  NW  1072,  44  LRA 
841. 

Nebr. — Knights  of  Maccabees  T. 
Searle,  75  NeTar.  285,   106  NW  448. 


N.  Y.-^enevolent,  etc..  Order  of 
Elks  v.  Improved  Ben.,  etc..  Order 
of  Elks,  205  N.  T.  459,  98  NE  756, 
LRA1916B  1074,  AnnCasl91SB  639; 
Corning  Glass  Works  v.  Corning  Cut 
Glass  Co.,  197  N.  Y.  173,  90  NB  449 
[afl;  128  App.  Dlv.  919  mem,  110  NYS 
1125  mem];  Chas.  S.  Hlggins  Co.  v. 
Hlgglns  Soap  Co.,  144  N.  Y.  462,  39 
NE  490,  43  AmSR  769,  27  LRA  42; 
Peo.  v.  O'Brien,  101  App.  Dlv.  296, 
91  NYS  640;  Society  of  War  of  1812 
V.  Society  of  War  of  1812,  46  App.  Div. 
568,  62  NYS  356;  Benevolent,  etc.. 
Order  of  Elks  v.  Improved  Ben., 
etc.,  brder  of  Elks,  60  Misc.  223,  111 
NYS  1067  [aflr  133  App.  Div.  918 
mem,  118  NYS  1094  memj. 

Pa. — ^Ft.  Pitt  Bldg.,  etc.,  Assoc,  v. 
Model  Plan  Bldg.,  etc.,  Assoc.,  159 
Pa.  808,  28  A  216. 

R.  I. — ^Alello  V.  Montecalfo,  21  R. 
I.  496,  44  A  931  (name  of  unincor- 
porated association);  Armlngton  v. 
Palmer,  21  R.  I.  109,  42  A  308,  79 
AmSR  786,  48  LRA  95. 

Tenn. — Benevolent  and  Protective 
Order  of  Elks  of  the  United  States 
of  America  v.  Improved  Benevolent 
and  Protective  Order  .of  Elks  of  the 
World,  122  Tenn.  141,  118  SW  »89. 

Eng. — La  Societe,  etc  v.  Panhard 
Levassor  Motor  Co.,  Ltd.,  [1901]  2 
Ch.  613;  Merchant  Banking  Co.  v. 
Merchants'  Joint  Stock  Bank,  9  (7h. 
D.    560. 

B.  C. — Semi-Ready,  Ltd.  v.  Semi- 
Ready,  Ltd.,  16  B.  C.  801,  16  WestLR 
321. 

See  Infra  t!  396,  397. 
Tliat  oerttoxaxt  does  not  Us  to  re- 
view the  action  of  the  secretary  of 
state  in  filing  and  recording  the  cer- 
tificate see  infra  {  375. 

[a]  Tlis  lajmetion  amat  b*  de- 
nied of  course  (1)  unless  plaintiff 
shows  an  exclusive  right  to  the  use 
of  the  name  and  a  violation  or 
threatened  violation  of  such  right 
by  defendants.  Independent  Order 
of  Good  Samaritans.  etc.  v. 
Mack.  139  Ga.  836,  78  SE  336  (su- 
pro  note  [e]);  Southern  Medical 
College  V.  Thompson,  92  Ga.  664,  18 
SE  430  (holding  that  on  an  applica- 
tion for  an  interlocutory  injunction 
to  restrain  certain  persons  from  In- 
corporatjng  a  dental  school  to  be 
known  as  the  Southern  Dental  Col- 
lege, where  it  appeared  that  some 
years  previous  the  Southern  Medical 
College  obtained  aji  amendment  to 
its  charter  authorising  it  to  add  a 
dental  department,  which  it  did,  but 
no  change  was  made  in  the  name  by 
the  amendment,  «Jid  the  dental  de- 
partment became  generally  known 
as  the  Southern  Dental  College,  al- 
though this  was  denied  by  defend- 
the    injunction    was    properly 


Michigan    Sav.    Bank    v.    Dime    Sav. 
Bank,  162  Mich.  297.  127  NW  364,  139 
AmSR  6&8;   Nebraska  L.  &  T.  Co.  v. 
Nine,   27    Nebr.   567,    48    NW    348.    20 
AmSR  686   (loan  and  trust  company 
not   enjoined  from   using   the   word 
"Nebraska"  in  its  corporate  name  at 
the   suit   of   another    such    company 
so  using  the  same  word,  and  doing 
business  one'  hundred   miles  away); 
Corning  Glass  Work  v.  Corning  Cut 
Glass  Co.,   197   N.  Y.   178,   90   NB   449 
[aff  126  App.  Div.  919  mem,  110  NYS 
1126   meml.     See   also    infra    i    396. 
(2)     In    Michigan,     under    Comp.    L. 
i  6091,  requiring  persons  associating 
to  organise  a  bank  to  specify  in  the 
articles  of  association  ttie  name  as- 
sumed   by    such    bank,    which    shall 
not  be  slmilctr  to  that  of  any  other 
bank  organized  under  the  stats  law 
and  Pub.  L.   (1903)  No.  232  i   2,  for- 
bidding a  corporation  assuming  the 
same  or  a  similar  name   to   that  of 
another    corporation    doing    business 
in  the  state,   the  court,   in  applying 
the  statutes  as  a  preventive  measure, 
in  advance  of  the  assumption  of  al- 
leged  similar  names,   and    in   a   case 
where  neither  corporation  could  ac- 
quire the  general  right  to  an  exclu- 
sive  use   of   the  Words  employed   in 
the    name,    should    consider    whether 
it  was  likely   that  the  public  would 
be    misled,    and    whether    the    com- 
plaining corporation  was  likely  to  be 
Injured.     Michigan     Sav.      Bank     v. 
Ddme   Sav.   Bai£,    162   Mich,   297,   127 
NW    364,    139    AmSR    668     (holding, 
therefore,    that    the    "Michigan    Sav- 
ings   Bank   of   Detroit,    Mich.,"    was 
not    entitled    to    enjoin    "The    Dime 
Savings    Bank    of    Detroit     Mich.," 
from  changing  Its  name  to  "the  Bank 
of  Michigan,"^  merely  on  a   showing 
that  the  two  banks  had  offices  on  the 
same  street,  in  the  same  city). 

[b]  In  Osnafla,  where  a  company 
has  obtained  Incorporation  under  the 
Dominion  Companies  Act  with  a 
certain  name,  a  company  subse- 
quently formed  under  a  provincial 
act  with  the  same  name  will  be  re- 
strained from  operating  under  such 
name.  Semi-Ready,  Ltd.  v.  Semi- 
Ready,  Ltd.,  16  B.  C.  301,  16  WeatLR 
821. 

31.  American  Order  of  Scottish 
Clans  v.  Merrill.  151  Mass.  658.  24 
NB  918,  8  LRA  320;  Boston  Rubber 
Shoe  (3o.  V.  Boston  Rubber  Co.,  149 
Mass.  436,  21  NE  876  (supra  note 
19    [g]). 

33.  CreswlU  v.  Grand  Lodge  K. 
P.,  225  U.  S.  246,  32  BCt  822.  56  L. 
ed.  1074   [rev  133  Ga.  837,  67  SB  188. 


134  AmSR  231.  18  AnnCas  4631. 

" 'ash. 

141  P  1167. 


83.     State  v.  Howell,  80  Wa 


649, 


St,  State  v.  McGrath.  92  Mo.  355, 
868,  6  SW  29  (where  it  Is  expressly 
said  that  "the  character  of  the  busi- 
ness,   and    the    location    of   the    fwo 


ants,     ,     .       .     _- 

denied);    Drummond   Tobacco   Co.    v.    corporations,    must   be   considered"): 
Randle,     114     ^1.     412,     2     NB    686;  '  Knights  of  Maccabees   v.   Searle.    7& 
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name,  in  which  ease  the  issue  of  a  permit  or  cer* 
tificate  of  oirganization  of  the  infringing  corpora- 
tion may  be  enjoined,"  and  in  some  states  the  court 
or  exeentive  department,  being  vested  with  a  dis- 
«retion  in  the  matter,  will  refuse  to  approve  or  to 
grant  a  charter  in  such  a  case.^  Ordinarily,  how- 
ever, in  the  absence  of  a  statutory  prohibition,  a 
corporation  may  adopt  the  same  name  as  that  of  a 
foreign  corporation,  or  a  similar  -name,"  even 
though  the  foreign  corporation  is  authorized  to  dc» 
basiness  in  the  state,^  unless  it  appears  that  there 
is  a  fraudulent  intent,  And  that  the  name  is  adopted 
for  the  purpose  of  deceiving  the  public  and  de- 
frauding the  foreign  corporation.** 

Mandamns.  If  an  officer  wrongfully  refuses  to 
file  articles  of  incorporation  or  reincorporation  on 
the  ground  that  the  name  is  similar  to  that  of 
another  corporation,  when  he  has  no  discretion  in 
the  matter,  and  the  corporation  has  an  absolute 
right  to  such  name,  he  may  be  compelled  by  man- 
damus to  file  the  same.^  But  if  under  the  statute 
the  matter  is  left  to  the  discretion  of  the  officer  or 
court  his  action  cannot  be  controlled  by  mandamus 
in  the  absence  of  clear  abuse  of  discretion;"  nor 
vill  the  writ  be  issued  where  the  names  are  so  sim- 
ilar that  they  are  calculated  to  deceive  the  public, 
or  where  the  legal  right  is  not  clear.** 


Interstate  corporations.  The  principle  which  re- 
strains the  granting  of  charters  or  certificates  of 
incorporation  to  a  new  corporate  body  under  the 
same  or  a  similar  name  to  that  of  an  existing  cor- 
poration does  not  of  course  apply  in  the  very 
common  case  where  a  railroad  corporation  is  cre- 
ated to  operate  an  interstate  railroad — that  is  to 
say,  a  railroad  crossing  one  or  more  interstate 
boundaries — in  which  case  it  has  been  the  custom 
to  procure  a  charter  under  the  same  name  and, 
contemplating  an  identity  of  organization,  from  the 
legislature  of  each  of  the  states  in  which  an  opera- 
tion of  its  railroad  line  was  to  be  built,**  a  subject 
separately  considered  hereafter.** 

In  Pennsylvania,  where  the  courts  and  the.  secre- 
tary of  the  commonwealth  are  vested  with  a  cer- 
tain discretion  in  approving  corporate  charters 
under  the  general  law,  and  are  required  to  see  that 
the  corporation  will  not  be  injurious  to  the  eom- 
munity,*"  a  proposed  charter  will  not  be  approved 
or  granted  where  the  corporate  name  is  the  same 
as  that  of  an  existing  corporation  or  association 
or  so  similar  thereto  that  its  use  will  necessarily 
or  probably  lead  to  confusion  and  to  interference 
with  and  probable  detriment  to  the  existing  cor- 
poration or  association;**  and  this  rule  applies  in 


.Nebr.  285,    106   NW  448. 

IB  PaanaTlvaala  sea  Infra  this 
section. 

3S.  Modem  Woodmen  of  America 
V.  Hatfield,  1»9  Fed.  270;  Knishts  of 
Uaccabees  v.  Searle,  75  Nebr.  285, 
106  NW  448.  See  statutes  quoted 
supra  notes  11,   19. 

PoniCB  oorporatloii  under  similar 
name  to  that  of  existing  domestic 
corporation  see  Infra  %  402. 

38.  In  re  Bradley  Fertilizer  Co., 
6  Pa.  Dlst.   423.   19  Pa.  Co.  271. 

Ik  Faanarlvaala  see  infra  this 
section. 

37.  Lehigfa  Valley  Coal  Co.  v. 
Hamblen,  23  Fed.  226;  Feo.  v.  Home 
I*  Assur.  Co.,  Ill  Mich.  405,  69  NW 
S53.     See  also  Infra  J  396. 

38.  Feo.  v.  Home  L.  Assur. .  Co., 
lU  Mich.  40E,  69  NW  653  (holding 
tliat  a  corporation  organized  under 
tlie  laws  of  another  state,  although 
permitted  to  do  business  in  Michi- 
gan, cannot  maintain  a  proceedin>T 
to  prevent  a  corporation  organized 
in  Michigan  from  taking  a  similar 
name,  under  Howell  St.  Annot.  i 
3960d3,  providing  that  "corporations 
organized  In  this  State  shall  not  talie 
any  name  in  use  by  any  other  or- 
ganization of  this  State,  or  so 
closely  resembling  such  name  as  to 
mislead  the  public  as  to  its  identity," 
tlie  foreign  corporation  not  being  a 
corporation  "of  this  state,"  within 
the  provision). 

3a.  Modem  Woodmen  of  America 
V.  Hatfield.  199  Fed.  270.  See  also 
infra  {396. 

Ca]  Fower  of  federal  oonxt  to  en- 
JoaA-(l)  It  was  held  by  a  federal 
court  in  Illinois  that  it  could  or 
vonid  not  interfere  to  prevent  the 
organization  of  a  corporation,  under 
the  statute  of  the  state  where  such 
court  was  located,  bearing  the  same 
name  as  a  corporation  organized  un- 
der the  laws  of  another  state,  at  the 
suit  of  the  latter.  Lehigh  Valley 
Coal  Co.  V.  Hamblen,  23  Fed.  225. 
See  also  Elgin  Nat.  Watch  Co.  v. 
Loveland.  132  Fed.  41  [app  dism  133 
Fed.  1021,  68  CCA  6801  (In  the  dis- 
trict of  Iowa;  holding  that,  in  a  suit 
for  unfair  competition  by  the  fraud- 
ulent use  by  defendants  of  the  word 
"Elgin"  In  the  trade  name  assumed 
by  them,  a  federal  court  has  no 
power  to  enjoin  defendants  from 
completing  the  organization  of  a  cor- 
poration under  the  same  name  which 
has  been  duly  authorized  by  the 
proper  authorities  of  another  state, 
aod  which,  by  its  articles  of  incor- 


poration, is  authorized  to  do  other 
^Inds  of  business  which  would  not 
compete  with  or  Injure  complainant). 

(2)  But  in  a  later  federal  case  in 
Kansas,  where  a  fraudulent  purpose 
was  alleged,  the  first  oase  above  cited 
was  disapproved  and  it  was  held  that 
a  fraternal  beneficiary  society  incor- 
porated under  the  laws  of  a  state 
may  maintain  a  suit  in  equity  in  a 
federal  court  in  another  state  to  en- 
Join  citizens  of  the  latter  state  from 
forming  a  corporation  under  its  laws 
for  conducting  the  same  business  of 
insuring  the  lives  of  its  members, 
and  having  a  name  similar  to  com- 
plainant's for  the  fraudulent  purpose 
of  deceiving  complainant's  members 
and  the  public  and  unlawfully  ap- 
propriating complainant's  business 
ana  good  will.  Modern  Woodmen  of 
America    v.    Hatfield,    199    Fed.    270. 

(3)  And  in  Georgia  it  has  been  held 
that  a  foreign  corporation  which  ac- 
quired a  proprietary  right  in  a  name 
may  have  applicants  for  incorpora- 
tion enjoined  from  fraudulently  ap- 
propriating such  name  and  obtaining 
a  charter  under  it  for  a  similar  or- 
ganization. CreswUl  v.  Grand  Lodge 
K.  P.,  133  Oa.  837,  67  SB  188,  134 
AmSR   231,    18   AnnCas   453    [rev  on 

f round   of   laches    225    U.   S.    246,    32 
Ct  822,   66  L.  ed.  1074]. 
Xnjnnotion  af  ainst  use  of  nam*  see 
infra  }   396  text  and  notes  80-82. 

40.  Peo.  V.  Payn,  161  N.  Y.  229, 
65  NB  849  [aff  43  App.  Dlv.  621  mem, 
60  NTS  1146  mem  (aft  28  Misc.  275, 
59  NYS  851)]. 

41.  Knights  of  Maccabees  ▼. 
Searle,  76  Nebr.  285,  106  NW  448; 
Rex  V.  Registrar  of  Companies, 
[1912]  3  K.  B.  23.  See  generally 
Mandamus  [26  Cyc  125]. 

43.  Peo.  V.  Rose,  225  III.  496,  80 
NB  293.  And  see  Illinois  Watch 
Case  Co.  v.  Pearson,  140  III.  423,  31 
NB  400,  le  LRA  429;  State  v.  Mc- 
Grath,  92  Mo.  355,  5  SW  29;  State  v. 
Howell,  80  Wash.  649,  141  P  1157; 
State  V.  Howell.  66  Wash.  694.  106  P 
470.  See  generally  Mandamus  [26 
Cyc  125]. 

43.  Louisville  Trust  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  75  Fed.  433,  22 
OCA  378  [mod  on  other  grounds  174 
U.  S.  562,  19  act  817.  48  L.  ed.  1081]. 

44.  See  infra  XIX. 

45.  See  supra  {  148;  and  Ameri- 
can Clay  Mfg.  Co.  v.  American  Clay 
Mfg.  Co.,   198   Fa.   189,   47   A  936. 

M.  In  re  Harrisburg  First  Presb. 
Church,  2  Grant  (Pa.)  240;  In  re 
Matkl     Boskl    Bolesne    Polish    Nat 


Catholic  Church,  67  Pa.  Super. .  498; 
Sterling  Smokeless  Coal  C5o.'s  Ap- 
plication, 26  Pa.  Dlst.  756:  In  re 
State  Haymakers'  Assoc,  24  Pa  Dlst. 
193;  In  re  Bast  Liberty  Lodges  21 
Pa.  Dlst.  438;  In  re  Standard  Quema- 
honing  Coal  Co.,  20  Pa.  Dlst.  1006, 
39  Pa.  Co.  97.  14  Dauph.  Co.  271;  In 
re  Pittsburgh  No.  8  Coal  Co.,  16  Pa. 
Dlst.  677,  83  Pa.  Co.  449,  10  Dauph. 
Co.  144;  In  re  Quemahoning  Valley 
Coal  Co.,  13  Pa.  Dlst.  446,  28  Pa.  Co. 
669,  7  Dauph.  Co.  40;  In  re  Pennsyl- 
vania Correspondence  School,  13  Pa. 
Dlst.  445,  28  Pa.  Co.  512;  Similarity 
of  Corporation  Names  (In  re  West 
End  Co.,  12  Pa.  Dlst.  378,  27  Pa.  Co. 
641,  6  Dauph.  Co.  62);  Altoona  Gas 
Co.  v.  Altoona  Gas  (;o.,  6  Pa.  Dlst. 
299,  17  Pa.  Co.  662;  In  re  Kidd  Bros., 
etc..  Steel  Wire  Co.,  5  Pa.  Dlst.  56, 
17  Pa.  Co.  238;  In  re  Waverly  Ladies 
of  the  Red  Cross,  12  Pa.  Co.  589,  30 
WklyNO  -267;  In  re  First  Baptist 
CThurch,  3  HazReg  (Pa)  225,  1  Has 
Reg  75;  In  re  Philadelphia  Artisans' 
Inst..  8  Phila.  (Pa^  229;  In  re  Sons 
of  Progress,  14  WklyNC  (Pa.)  81. 
And  see  American  Clay  Mfg.  Co.  v. 
American  Clay  Mfg.  Co.,  198  Pa.  189, 
47  A  936    (recognizing  the  rule). 

[a]  Ohartars  infused  because  of 
similarity  of  names,  the  name  first 
stated  being  that  of  the  proposed 
corporation  and  the  other  that  of  the 
existing  corporation.  (1)  "First 
Presbyterian  Church  of  Harrisburg," 
where  there  was  en  existing  corpora- 
tion with  the  name  "The  Bngltsh 
Presbyterian  Congregation  of  Harris- 
burg.'' In  re  Harrisburg  First  Presb. 
Church,  2  Grant  (Pa.)  240.  (2) 
"Pittsburgh  No.  8  Coal  Company," 
on  the  protest  of  the  "Pittsburgh 
(3oal  Company."  In  re  Pittsburgh 
No.  8  Coal  Co.'s  Case,  16  Fa.  Dlst 
677,  33  Pa.  Co.  449,  10  Dauph.  Co. 
144.  (3)  "The  Pennsylvania  Corre- 
spondence School,"  on  the  protest  of 
"The  Pennsylvania  Correspondence 
Institute,"  on  the  ground  that  tho 
method  of  teaching  by  both  was  by 
correspondence,  and  both  were  to 
oi>erate  from  the  same  territory,  and 
on  the  further  ground  that  the  dis- 
tinction between  "school""  and  "Insti- 
tute," where  both  were  educational 
establishments  and  not  corporations 
dealing  in  articles  of  commerce,  waa 
too  slight  to  differentiate  them.  In 
re  Pennsylvania  Correspondence 
School,  13  Pa.  Dlst.  44-5,  28  Pa.  Co. 
612.  (4)  "Gas  Company  of  Altoona.",-, 
on  the  protest  of  the  "Altoona  Gad^ 
Company."     Altoona  Gas  Co.   v.  Al- 
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the  ease  of  an  existing  foreign  corporation  author- 
ized to  do  business  in  the  state.^'  But  mere  simi- 
larity of  name  is  no  ground  for  refusing  a  charter 
unless  it  is  such  as  to  be  calculated,  or  reasonably 
liable,  to  deceive.^  A  corporation  cannot  by  ap- 
propriation acquire  any  right  to  the  exclusive  use 
of  a  geographical  name  or  the  name  of  a  particular 
district  or  locality,  so  as  to  preclude  its  proper  use 
by  another  corporation;*  nor  can  it  acquire  by  ap- 
propriation the  exclusive  right  to  use  the  word 
"company,""  or  general  words  which  are  merely 
descriptive  of  goods  dealt  in  or  of  a  particular 
business,"  or  the  name  of  a  person  so  as  to  pre- 
clude its  use  by  another  person  having  the  same 
name."  As  a  rule  the  department  of  the  secre- 
tary of  the  commonwealth,  in  determining  ques- 
tions relating  to  alleged  similarity  in  names,  limits 
its  inquiry  to  the  question  whether  confusion  would 
arise  in  the  assessment  and  collection  of  taxes  and 
in  the  service  of  judicial  process,  leaving  all  quee- 

toona  Gas  Co.,  5  Fa.  DIst.  299,  17  Pa. 
Co.  662.  (6)  "The  Waverly  Ladles 
of  the  Red  Cross,"  on  exceptions  by 
the  "Society  of  the  Bed  Cross,"  both 
being  chamabla  associations.  In  re 
Waverly  Ladles  of  the  Red  Cross, 
12  Pa.  Co.  B89,  30  WklyNC  257.  (6) 
"Bradley  Fertiliser  Company  of  Phil- 
adelphia," on  the  protest  of  "The 
Bradley  Pertlllxer  Company,"  a  Mas- 
sachusetts corporation  doingr  busi- 
ness in  Pennsylvania.  In  re  Bradley 
Fertilizer  Co.,  6  Pa.  Dist.  428,  19  Pa. 
Co.  271.  (7)  "Grand  Lodge  of  the 
Independent  Order  Sons  of  Prog- 
ress," on  exceptions  filed  by  the 
"Grand  Lodge  of  the  Order  Sons  of 
Progress."  In  re  Sous  of  Progress, 
14  WklyNC   (Pa)   31. 

«r.     In   re  Bradley   Fertlllter  Co., 
6  Pa.  Dlst.  423.  19  Pa.  Co.  371. 


48.  Philadelphia  Lying-in  Charity 
V.  Maternity  Hospital,  29  Pa.  Super. 
420;  In  re  Standard  Quemalioning 
Coal  Co.,  20  Pa.  Dlst.  1006,  19  Pa. 
Co.  97,  14  Dauph.  Co.  271;  In  re  St. 
Johns  Ben.  Union,  20  P8l  Dist.  603, 
27  IjancLRev  859;  In  re  Veteran  Vol- 
unteer Firemen's  Assoc,  20  Fa.  Dist. 
fi8;  In  re  Quemahoning  Valley  Coal 
Co.,  13  Pa.  Dlst  446,   21  Pa.  Co.  669. 

7  Dauph.  Co.  40;  In  re  North  Fifth 
St.  Mut.  Land  Assoc.,  8  Pa.  Co.  16; 
In  re  York  Wall  Paper  Co.,  85  WJUy 
NC_lPa.)  «74;  In  re  Dime  Say.  Bank, 
26  WklyNC  (Pa.)  77. 

[a]  01ii(rtMa  vxsutsd  over  ob- 
jection on  the  ground  of  similarity 
of  name,  the  name  first  stated  being 
'that  of  the  proposed  corporation  and 
Uie  other  that  of  the  existing  cor- 
poration. (1)  "The  Central  Mater- 
nity and  Hospital  for  Women," 
against  exceptions  by  "The  Mater- 
nity Hospital."  Philadelphia  Lylng- 
In  Charity  v.  Maternity  Hospital,  29 
Pa.  Super.  420.  (2)  "Standard  Que- 
mahoning Coal  Company,"  against  the 
protest  of  "Quemahoning  Coal  Com- 
pany." In  re  Standard  Quemahoning 
coal  Co.,  20  Pa.  Dlst.  1006,  39  Pa.  Co. 
97,  14  Daujph.  Co.  271.  (8)  "St.  John's 
Beneficial  Union,"  against  objections 
by  a  b«8ieficlal  aoclety  known  as 
"Commandery  No.  29,  Knights  of  St. 
John."  In  re  St.  John's  Ben.  Union, 
20  Pa.  Dlst.  608,  27  LancLRev  859. 
(4)  "The  Veteran  Volunteer  Fire- 
men's Association  of  Shamokin,  Pa.," 
not  a  relief  association,  against  ob- 
jections by  "The  Shamokin  Volunteer 
Firemen's  Relief  Association."  In  re 
Veteran  Volunteer  Firemen's  Assoc., 
20  Pa.  Dist.  62.     (6)  "Pittsburgh  No. 

8  Vein  Coal  Company,"  against  th« 
protest  of  "Pittsburgh  Coal  Com- 
pany." In  re  Pittsburgh  No.  8  Coal 
Co.,  16  Pa.  Dlst.  577,  88  Pa.  Co.  449, 
10  Dauph.  Co.  144.  (6)  "Quemahoning 
Valley  Mining  Company,'^  against  the 
protest  of  "Quemahoning  Coal  Com- 
pany." In  re  Quemahoning  Valley 
Coal  Co.,  18  Pa.  Dlst.  446,  28  Pa.  Co. 
669,    7    Dauph.    Co.    40.       (7)    "West 


End  Savings  and  Trust  Company," 
and  the  "West  End  Trust  Company 
of  Pittsburgh,"  notwithstanding  a 
protest  flledf  by  each  against  the 
other  and  the  protest  of  the  "West 
End  Savings  Bank"  against  the  lat- 
ter. Similarity  of  Corporate  Names 
(In  re  West  End  Co.),  12  Pa.  Dist. 
878,  27  Pa.  Co.  641.  6  Dauph.  Oe.  62. 
(8)  "Kldd  Bros.  &  Burgher  Steel  Wire 
Company,"  against  the  protest  of  the 
"Kldd  Steel  Wire  Company,  Limited." 
In  re  Kldd  Bros.,  etc.  Steel  Wire 
Co.,  6  Pa.  Dist.  56,  17  Pa.  Co. 
238.  (9)  "Carlln  Manufacturing 
Company,"  against  the  protest  of  a 
partnership  by  the  name  of  "Thomas 
Carlin's  Sons."  In  re  Carlln  Mfg. 
Co.,  1  Pa.  Dist.  14,  10  Pa.  Co.  667,  29 
WklyNC  158.  (10)  "The  Waveriy 
Ladles  of  the  Order  of  the  Red 
Cross,"  against  exceptions  by  the 
"Society  of  the  Red  Cross."  In  re 
Waverly  Ladles  of  the  Red  Cross, 
12  Pa.  Co.  689,  30  WklyNC 
257.  (11)  "York  Wall  Paper  Com- 
pany," against  the  protest  of  the 
"York  Card  and  Paper  Compajiy,"  In 
re  York  Wall  Paper  Co.,  36  WklyNC 
574.  (12)  "Dime  Savings  Bank  of 
Philadelphia,"  against  the  protest  of 
the  "Dime  Sayings  Fund  and  Trust 
Company."  In  re  Dime  Sav.  Bank, 
9  Pa.  Co.  869,  26  WklyNC  77.  (18) 
"Citizens'  Trust  &  Security  Co.,'' 
against  the  protest  of  the  "City 
Trust,  Safe  Deposit  ft  Surety  Co.,  of 
Phila."  In  re  Cltisens'  Trust,  etc, 
Co.,   9   Pa,   Co.   866,   27  WklyNC   437 


AM,      v^v,     ww««     A  I       vTKwa^A^v^     vol* 

(14)  "North  Fiftli  Street  Mutual 
Land  Association,"  against  the  pro- 
test of  the  "North  Fifth  Street  Real 
Estate  Co."  In  re  North  Fifth  St. 
Mut.  Land  Assoc,  8  Pa.  Co.  16.  (IS) 
"Columbus  Security  Order,"  against 
exceptions  by  the  "Universal  Order 
of  Security.'  In  re  Columbus  Se- 
curity Order,  27  WklyNC  (Pa.)  86. 
(16)  "The  Penn  Printing  and  Pub- 
lishing Company,"  against  the  pro- 
test of  "The  Penn  Publishing  Cfom- 
pany."  Cited  In  In  re  Standard  Que- 
mahoning Coal  Co.,  20  Pa  Dlst.  1006, 
1008,  14  Daui*.  Co.  271.  (17)  "The 
Crystal  Ice  Company  of  Pittsburgh" 
against  the  protest  of  "The  Crystal 
Ice  Company  of  Pittsburgh  and 
Allegheny."  (Tited  in  In  re  Standard 
Quemahoning  Coal  Co.,  supra.  (18) 
'The  "Alumnte  Association  of  the 
Philadelphia  High  School  for  Girls" 
against  exceptions  by  the  "Alumns 
Association  of  the  (girls'  High  and 
Normal  Schools  of  Philadelphia."  In 
re  Philadelphia  High  School  for  Girls 
Alumnse  Assoc,  26  Pa.  Dlst.  182. 
(19)  "Peoples  Savings  &  Trust  Com- 
pany" against  exceptions  by  the 
"Peoples  Trust  Company."  People's 
Trust  Co.  v.  Safe  Deposit,  etc,  Co., 
259  Pa.  62,  102  A  412. 

[b]  Vse  of  aaina  of  nalaoorpo- 
raMd  MModatlou, — The  exception  that 
the    title   of   a   proposed    social    and 


tions  as  to  possible  or  apinrehended  interference 
by  the  new  corporation  with  the  business  of  the 
old  corporation  to  the  adjudication  of  the  conrts 
in  the  event  of  such  confusion  and  interference 
arising,"  unless  the  names  are  so  similar  that  eon- 
fusion,  interference,  and  injury  will  necessarily  or 
probably  r«sult.^  The  fact  that  the  name  of  the 
proposed  corporation  was  formerly  used  for  years 
by  another  institution  which  has  been  absorbed  by 
an  existing  corporation  is  not  a  6u£Bcient  re&aon, 
on  historical  considerations,  for  refusing  to  grant  . 
the  charter  to  the  new  corporation  witii  the  old 
name."  Charters  of  incorporation  will  not  be 
granted  social  clubs  where  it  appears  that  the  in- 
coiporators  are  already  associated  together  under 
the  same  name  as  a  subordinate  lodge  of  a  fxs- 
temal  order,  as  thereby  the  members  of  the  lodge 
would  be  given  something  additional  and  foreign 
to  their  purposes." 

[$  375]     (2)    Effect  of  Disregard  of  Statnte 

beneficial  corporation  was.  -wttbout 
the  authority  and  contrary  to  tbe 
wishes  of  exceptants,  and  to  prevent 
them  from  obtaining  a  charter  under 
their  own  original  unlncorporate 
name,  made  up  by  joining  the  unln- 
corporate name  of  expectants  to 
what  was  the  unlncorporate  name  of 
the  proposed  corporation,  was  beld 
not  sufficient  ground  to  prevent  the 
approval  of  the  charter.  In  re 
Socleta  Militare  Italians.  S  Pa.  Co. 
441. 

49.  In  re  Standard  Quemahoning 
(Joal  Co.,  20  Pa  Dlst.  1006,  39  Pa.  Co. 
97,  14  Dauph.  Co.  271  ("Quemahon- 
ing" being  the  name  of  a  valley  of 
considerable  extent);  In  re  Quenna- 
honing  Valley  Co&l  Co^  18  Pk.  Dist. 
446,  28  Pa  Co.  669,  7  Dauph.  Co.  40. 
Similarity  of  Corporation  Names  CIn 
re  West  End  Co.),  12  Pa.  Dlat.  873, 
27  Pa.  Co.  641.  6  Dauph.  Co.  62;  In 
re  York  Wall  Paper  Co.,  86  WTclyNC 
(Pa.)  574;  and  other  cases  supra 
note  48.  See  also  Trade-Mlarks. 
Trade-Names,  and  Unfair  Conapeti- 
tlon  [38  Cyc  722]. 

ao.  In  re  York  Wall  Paper  Co..  3S 
WklyNC  (Pa)  574;  and  other  cases 
supra  note  48. 

51.  In  re  York  Wall  Paper  CSo..  SS 
WklyNC  (Pa)  674  ("Paper"):  and 
other  cases  supra  note  48.  See  also 
supra  this  section  text  and  note  26; 
and  Trade-Marks,  Trade-Names,  and 
Unfair  Competition  [88  C:yo  708  et 
seq.  788  et  ae^J- 

sa.  In  re  Carlln  Hfg.  Co.,  29  "Wlcly 
NC  (Pa.)  158;  and  other  cases  supra 
note  48;  infra  i  896.  See  also  Trade- 
Marks,  ,  Trade-Names,  and  Unfair 
(^mpetltion  [88  Cyc  724]. 

53.  In  re  Standard  QuemahorilnK- 
Coal  Co.,  20  Pa.  Dlst.  1006,  89  Pa.  Co. 
97,  14  Dauph.  C5o.  271;  Similarity^  of 
Corporation  Names  (In  re  West  End 
Oo„  12  Pa  Dlst.  373,  27  Pa  Co.  641. 
6  Dauph.  Cd.  62;  In  re  Bradley  Fer- 
tiliser Co.,  6  Pa  Dist.  428,  19  Pa.  Co. 
271;  In  re  Kidd  Bros.,  etc..  Steel  "Wir* 
Co.,  6  Pa  Dlst.  66,  17  Pa.  Co.  238). 

54.  In  re  Standard  Quemahoalns 
Coal  Co.,  20  Pa  Dlst  1006,  89  Pa.  Co. 
97,  14  Dauph.  ^.  271  [ezpl  American 
Clay  Mfg.  Co.  v.  American  Clay  Mfgr. 
Co.,    198    Pa    189,    47    A    936];    In    re 

guemahoning  Valley  Coal  Co.,  13  Pa 
ist.   446,   28   Pa   C!o.   669,   7   Daupli. 
Oo.  40. 

55.  In  re  Duquesne  College,  S  Pa_ 
Dlat.  666, 12  Pa  Co.  491  (holdins  that. 
the  facts  that  the  name  of  a  propoaod 
college  corporation  had  been  used  by 
another  Institution  from  1844  to  1883. 
and  that  said  institution  had  been 
incorporated  into  another  college, 
were  not  sufficient  reasons  for  refus- 
ing to  grant  a  charter  to  the  ne-w 
corporation  with  the  old  name  or 
title). 

86.  In  re  East  Liberty  I^odce  I^.  CX 
M.,  21  Pa  Dlst  488. 


For  later  cases,  Oevslopmeata  and  oliaacvs  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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by  Court  or  Soontazy  of  State.  If  the  court, 
or  the  secretary  of  state,  in  'disregard  of  the 
statute,  approves  or  files  articles  of  incorpora- 
tion or  grants  a  charter  or  certificate  of  incor- 
poration for  a  corporation  having  the  eame  name 
as  that  of  another  corporation,  or  a  name  so 
similar  as  to  be  calculated  to  deceive,  this  does  not 
prevent  the  corporation  from  acquiring  at  least  a 
de  facto  existence,  the  validity  of  which  cannot  be 
attacked  collaterally,  but  only  by  the  state  and  in 
a  direct  proceeding."  It  has  iJbso  been  held  that 
the  similarity  of  names  does  not  of  itself  forfeit 
or  authorize  the  vacation  of  the  charter."  But,  as 
hag  alreadv  been  stated,  the  wrongful  or  fraudu- 
lent use  of  the  name  may  be  enjoined  in  a  proper 
case  at  the  suit  of  the  preexisting  corporation,"* 
nnless  the  statute  makes  the  action  and  certificate 
of  the  secretary  of  state  conclusive  as  to  the  right 
to  use  the  name."*  It  has  been  held  that  the  sec- 
retary of  state  cannot  revoke  hia  action,  and  can- 
not be  compelled  by  mandamus  to  /do  so,"''  but  in 
some  jurisdictions  the  rule  is  otherwise  under  the 
stetntes." 

Certiorari.  Where  the  secretary  of  state  files 
and  records  a  proposed  certificate  of  a  corporation 
with  a  name  violating  the  statute,  relief  will  not 
be  afforded  to  the  aggrieved  corporation  under  a 
writ  of  certiorari,  as  the  action  of  the  secretary 
of  state  is  not  conclusive  and  the  aggrieved  cor- 
poration has  an  adequate  remedy  by  an  action  in 
equity." 

[$  376]  d.  Use  of  Name  of  Individual.  A  stat- 
ute providing  that  "a  person"  who  carries  on  busi- 
ness in  the  state  shall  not  assume  or  continue  to 
use  in  his  business  the  name  of  a  person  formerly 
connected  with  him  in  partnership  or  the  name  of 
any  other  person,  either  alone  or  in  connection  with 
his  own  or  with  any  other  name  or  .designation, 
without  the  consent  in  writing  of  such  person  or 
of  his  personal  representatives,**  applies  to  corpo- 
rations, particularly  where  a  general  statute  pro- 
vides that  the  word  "person"  may  extend  and  be 
applied  to  corporations,*"  and  prevents  the  adoption 
of  the  name  of  a  person  in  a  corporate  name  with- 
out his  consent."  If  a  person's  name  is  so  used  in 
violation  of  the  statute,  he  may  maintain  an  action 


for  injunction  and  damages."  In  the  absence  of 
a  statute,  it  seems,  the  right  to  use  the  name  of  an 
individual  in  a  corporate  name  without  his  consent 
depends  entirely  on  the  Ic^w  in  relation  to  trade- 
marks, trade-names,  and  unfair  competition;**  and 
it  has  been  held  that  for  a  corporation  to  adopt  and 
use  as  a  part  of  its  name  a  personal  surname  is 
not  unlawful  as  against  an  individual  having  the 
same  surname  but  not  engaged  in  the  same  busi- 
ness, even  though  no  one  of  that  name  is  connected 
with  the  corporation,  unless  the  name  is  adopted 
or  used  purposely  to  mislead  the  public  as  to  the 
identity  of  the  corporation  with  another  establish- 
ment, and  thus  cause  injury  to  the  latter.**  Where 
a  person  makes  of  his  name  a  trade-name  and  forms 
a  corporation  under  such  name,  he  cannot  there- 
after prevent  the  use  of  his  name  on  transfer  of 
his  stock  by  invoking  the  Civil  Bights  Law,"*  pro- 
hibiting the  unauthorized  use  of  names  or  por- 
traits for  advertising  purposes."- 

[$  377]  5.  Effect  of,  and  Bight  to,  Corporate 
Name"— a.  Vested  Bight.  When  a'  corporation 
lawfully  acquires  a  corporate  name  under  the  laws 
in  force  at  the  time  of  its  creation,  its  right  to 
such  name  is  a  vested  right  which  cannot  be  taken 
away  or  impaired  without  its  consent  by  any  sub- 
sequent legislation  which  does  not  ooihe  within  the 
police  power  of  the  state." 

[$  378]  b.  Aa  a  Franchise;  Collateral  Atta(^. 
The  right  to  use  the  corporate  name  conferred  by 
a  special  charter  or  assumed  in  articles  of  associa- 
tion under  a  general  law  and  approved  in  a  cer- 
tifieate  of  incorporation  granted  by  the  secretary 
of  state  which  is  given  the  same  force  and  effect,  as 
a  special  charter  is  a  franchise,  and  the  use  of  such 
name  is  the  exercise  of  a  franchise  conferred  by 
law,  BO  that  such  franchise  can  no  more  be  im- 
peached by  private  persons  than  can  the  franchise 
to  be  a  corporation,''*  unless  there  is  a  statutory 
provision  to  the  contrary,'*  But  if  the  certificate 
of  incorporation  is  not  thus  made  conclusive  of 
the  right  to  use  the  name  given  therein,  a  pre- 
existing corporation  of  the  same  or  similar  name 
may  attack  the  right  to  use  the  same  by  a  suit  for 
an  injunction."  .    . 

[$  379]    c.  Forfeiture  of  Corporate  Name.    In 


57.  Vallejo,  etc.,  R.  Co.  v.  Reed 
Orchard  Co.,  169  Ca.1.  646,  147  P  23g. 
See  generally  supra  f|  216  et  seq, 
230. 

58.  State  V.  Citizens^  Light,  etc., 
Co.,  172  Ala.  2S2,  66  S  193. 

69.  See  supra  i  374  text  and  note 
10;  Infra  S  396. 

60.  American  Order  of  Scottish 
aans  V.  Merrill,  161  Mass.  658,  24 
NE  918,  8  t>RA  320;  Boston  Rubber 
Shoe  Co.  V.  Boston  Rubber  Co.,  149 
Uass.   436,   21   NS   876. 

61,  Illinois  VSTatch  Case  Co.  v. 
Pearson,  140  111.  423,  81  KB  400,  16 
LRA  429. 

6X  British  Columbia  Permanent 
V.  Wootton,  6  B,  C.  382  (but  not  In 
this  case,  since  the  similarity  of 
names  was  a  question  of  fact  which 
should  be  determined  Judicially). 

63.  Peo.  V.  O'Brien.  101  App.  Div. 
29(.  91  NTS  649.  See  supra  I  274 
text  and  note    30. 

64.  See  statutory  provisions. 
•6.     See  suirra  {  30. 

68w  Batchelder  v.  Batchelder,  220 
Uaas.  42,  107  NB  466. 

[a]  al<M  or  new  ooq^tatlon,  piur- 
JkuOMg  mmmtitm,  ate.,  of  oU  eorpora- 
tiaa«— where  a  person  forms  a 
corporation  with  bis  own  name  as 
part  of  the  corporate  name  and 
transfers  to  it  the  Kood  will  of  his 
business,  he  does  not  from  that  fact 
alone  consent  to  the  use  of  his  name 
beyond  the  business  life  of  the  cor- 


poration formed  by  him;  and  his 
name  cannot  be  so  used  without  his 
consent  by  persons  who  purchase  the 
assets.  Including  the  "business,  good 
will  and  trade  names"  of  the  corpo- 
ration, on  Its  Insolvency  and  sale 
thereof  by  a  receiver,  and  form  a 
new  corporation  to  continue  the  busi- 
ness. Batchelder  v.  Batchelder,  220 
Mass.  42,  107  NE  466. 

67.  Batchelder  v.  Batchelder,  220 
Mass.    42,    107    NB    466. 

68.  See  Trade-Marks,  Trade-Names, 
and  Unfair  Competition  £38  Cyo  724]. 

69.  Longeneclcer  v.  Longenecker, 
140  NTS  403. 

TO.  See  N.  Y.  Civ.  Bighta  L.  t  61 
(1  Consol.  Li.  c  6). 

71.  White  V.  WUllam  G.  White, 
160  App.  Dlv.   709.   146   NTS  743. 

7a.  sight  to  sxclnsive  ns*  of  eos- 
poiat*  name  and  InfHsgameat  there- 
of tar  otliMB  see  supra  i  374;  Infra 
t  396. 

73.  Lorntsen  v.  Union  Fishermen's 
Co.,  71  Or.  640.  143  P  621  (holding 
that  the  act  of  Febr.  20,  1913,  for- 
bidding the  use  of  the  word  "co-opera- 
tive" in  a  business  name  except  on 
compliance  with  the  laws  relating  to 
coSperatlve  associations  was  not 
within  the  police  power  as  applied  to 
a  corporation  i>reT!ou8ly  and  law- 
fully organised  with  such  word  in 
Its  name,  and  that  its  right  to  use 
such  name  was  not  affected  by  the 
statute).      See    also    Constitutional 


Law  {  648  et  seq. 

74.  Boston  Rubber  Shoe  Co.  v. 
Boston  Rubber  Co.,  149  Mass.  436,  21 
NB  876  (holding  that  a  preexisting 
corporation  could  not  maintain  quo 
warranto,  under  Pub.  St.  c  186  !  17, 
to  restrain  the  subsequent  corpora- 
tion from  using  the  name  so  adopted 
on  the  ground  that  it  had  no  right  to 
adopt  such  name  and  was  thereby 
exercising  a  franchise  not  conferred 
by  law).  To  same  effect  American 
Order  of  Scottish  Clans  v.  Merrill, 
161  Mass.  668,  24  NB  918,  8  LRA  320; 
Paulino  V.  Portuguese  Ben.  Assoc,  18 
R.  I.  166,  26  A  36,  20  LRA  272  (hold- 
ing that,  where  a  committee  ap- 
pointed by  the  members  of  a  volun- 
tary association  to  procure  a  charter 
of  incorporation  obtained  such  char- 
ter, and  organised  thereunder,  call- 
ing the  corporation  by  the  name  of 
the  voluntary  association,  the  mem- 
bers of  the  association  could  not  en- 
loln  such  corporators  from  acting 
under  the  charter.  sincOk  having  been 
granted  by  the  legislature,  it  could 
be  forfeited  or  revoked  only  by  the 
legislature,  or  at  the  suit  of  the 
state). 

75.  Mass.  Rev.  L.  (1902)  c  109  1  8, 
changing  the  preexisting  atatute  as 
to  corporate  names. 

78.    See  supra  I 
et  seq.        Digitized  I 
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some  jurisdictions  by  statute  a  corporation  may 
forfeit  its  right  to  its  corporate  name,  as  by  non- 
payment of  license  fees,  so  that  it  will  be  subject 
afterward  to  adoption  by  another  corporation." 

[$  380]  d.  Effect  of  Name  as  Showing  Natnie 
or  Purpose  of  Corporation.  In  the  absence  of 
proof  to  the  contrary,  the  court  may  infer  the 
nature  of  a  corporation  and  that  of  its  purpose 
or  business  from  a  name  implying  oiganization  for 
a  particular  purpose.^' 

[$  381]  6.  Change  of  Coiporate  Names— a.  In 
OoieraL  Although  in  some  jurisdictions  a  corpora- 
tion may  for  the  purpose  of  contracting  assume  a 
name  which  is  different  from  its  true  name,^'  the 
general  rule  is  that,  when  a  corporation  is  given  a 
name  by  special  charter,  or  on  its  oiganization 
under  a  general  law,  it  cannot  l^ally  change  the 
same  by   any   corporate   action   without   authority 


from  the  legislature.*" 

[i  382]  b.  Under  Statutory  Authority.  The 
legislature,  however,  may  change  the  name  of  a  cor- 
poration, or  authorize  its  change  by  corporate  ac- 
tion, by  a  special  act  unless  prevented  by  a  consti- 
tutional provision  j"-  or  it  may  by  a  general  law 
confer  upon  corporations  themselves  authority  to 
change  their  names  by  complying  with  prescribed 
formalities,  and  in  most  jurisdictions  such  laws 
have  been  enacted.^^  Thus  there  are  general  stat- 
utes authorizing  corporations  to  change  their  names, 
by  procuring  or  filing  amended  or  supplemental 
articles  or  certificates  of  incorporation,**  or  provid- 
ing for  an  application  to  the  executive  depart- 
ment,** or  to  a  court;**  sind  a  showing  of  good  cause 
for  the  change,  thus  placing  the  granting  or  the 
refusal  of  the  change  largely  within  the  discretion 
of  the  court  or  of  the  secretary  of  state,  as  the 


77.  state  v.  Howell,  B6  Wash.  «94, 
106  P  470:  Wash.  L.  (1907)  o  140 
t  7. 

[a]  Whtra  tlura  U  no  forftltiir*. — 
But  in  Washington,  under  L.  (1907) 
c  140  t  7.  requfrlnff  the  secretary  of 
state  to  strike  from  the  records  the 
names  of  corporations  neglecting  for 
two  years  to  pay  their  annual  license 
fee,  and  providing  that  any  corpora- 
tion thereafter  organized  shall  have 
the  exclusive  right  to  use  the  cor- 
porate name  of  any  corporation  so' 
striclcen,  it  was  held  that  the  secre- 
tary olf  state  could  not  properly 
strike  from  the  record  the  name  of  a 
corporation  pending  an  honest  eflopt 
by  it  to  ascertain  and  l>ay  the  amount 
In  arrears  and  after  a  partial  pay- 
ment thereof,  and  the  fact  that, 
pending  the  adjustment,  the  name 
was  through  mistake  stricken  from 
the  record  did  not  justify  a  new  cor- 
poration in  using  the  same  name,  in 
view  of  U  (1903)  c  84,  forbidding 
such  use.  State  v.  Howell,  66  Wash. 
694,  106  P  470. 

78.  Dorsey  Harvester  Revolving 
Rake  Co.  V.  Marsh,  7  F.  Cas.  No. 
4,014,  9  Phlla.  (Pa.)  89E;  Austen  v. 
Westchester  Tel.  Co.,  8  Misc.  11,  28 
NTS  77  (Inference  that  defendant 
was  a  telephone  company  organized 
under  a  particular  statute);  McLean 
V.  JuUen  Slectrlc  Co.,  19  NTS  906 
(Inference  that  defendant  was  a 
"stock"  corporation). 

79.  See  supra  {  371. 

SO.  U.  &— Bellows  V.  Hallowell. 
etc,  Bank,  3  F.  Gas,  No.  1.279,  2 
Mason  31. 

Ga. — Rome  Mach.,  etc.,  Co.  v.  Davis 
Fdy.,  etc.,  Works,  135  Ga.  17,  68  SB 
800. 

111.— Sykes  v.  Peo.,  132  111.  32,  23 
NB  391.  _ 

Ind. — Glass  v.  Tipton,  etc..  Turnp. 
Co.,  32  Ind.  376. 

Ky. — Cincinnati  Cooperage  Co.  v. 
Bate,  96  Ky.  856,  26  SW  538.  16  KyL 
626,  49  AmSR  300;  Cincinnati  Coop- 
erage Co.  v.  Bate.  14  KyLi  469. 

N  T. — McGary  v.  Peo.  45  N.  T.  158; 
Scarsdale  Pub.  Co.  v.  Carter,  63 
Misc.  271,  116  NTS  731. 

Pa. — Ft.  Pitt  Bldg.,  etc.,  Assoc,  v. 
Model  Plan  Bldg.,  etc.,  Assoc,  159  Pa. 
308,   28  A  215. 

Bng. — Shackleford  v.  Dangerfleld, 
L.  R.  3  C.  P.  407;  Reg.  v.  Joint  Stock 
Cos.  Registrar,  10  Q.  B.  839,  59  ECL 
839,  116  Reprint  318  (holding  that  a 
Joint-stock  company  completely  reg- 
istered under  the  English  statute, 
and  thereby  Incorporated,  had  no 
power  after  such  Incorporation  to 
change  its  name;  and  that  the  regis- 
trar of  Joint-stock  companies  rightly 
refused  to  receive  a  return  of  such 
change  of  name). 

"The  Identity  of  name  Is  the  prin- 
cipal means  for  effecting  that  per- 
petuity of  succession  with  members 
frequently  changing,  which  Is  an  Im- 

g>rtant  purpose  of   Incorporation;    2 
ac  Abr.  255,   tit.  Corporations   (C), 
1    (7th   ed.).    And,   though   the   King 


by  his  prerogative  might  Incorporate 
by  a  new  name,  and  the  newly  named 
corporation  might  retain  former 
rights,  and  sometimes  its  former 
name  also;  Reg.  v.  Glppo,  2  Ld. 
Raym.  1232,  92  Reprint  313;  Mellor 
v.  Spateman,  1  Saund.  339,  85  Reprint 
489,  and  Mellor  v.  Walker,  2  Saund.  1, 
86  Reprint  624,  it  never  appears  to 
be  such  an  act  as  the  corporation 
could  do  for  itself,  but  required  the 
same  powec  as  created  a  corpora- 
tion." Reg.  V.  Joint  Stock  Cos.  Reg- 
istrar, 10  Q.  B.  839,  844,  59  ECL  839, 
116  Reprint  318  (per  Denman,  C.  J.). 
But  compare  Trinity  Church  v.  Hall, 
22  Conn.  126  (holdlitg  apparently  that 
the  name  of  a  voluntary  religious 
corporation  formed  under  a  general 
law  without  a  special  act  of  incor- 
poration was  arbitrary  and  could  be 
changed  at  will  by  the  corporation). 

[a]  zrain*  not  oluuired  br  •boUalL- 
lar  dlMilot. — ^Where  the  name  of  a 
corporation  consists  in  part  of  the 
name  of  a  certain  district,  and  such 
district  is  abolished  by  statute,  the 
name  of  the  corporation  Is  not 
changed  thereby.  Hughes  v.  Mutual 
F.  Ins.  Co.,  9  U.  C.  Q.  B.  387. 

81.  U.  S. — Wallace  v.  Loomis,  97 
n.  S.  146,  24  Lu  ed.  896:  Weils  v. 
Oregon,  etc.,  B.  Co.,  16  Fed.  661,  8 
Sawy.   600. 

Cat — Pacific  Bank  v.  DeRo,  37  Cal. 
638. 

Ga. — ^Macon,  etc.,  R.  Co.  v.  Gold- 
smith,  62   Ga.   463. 

Ind. — Hazleton  v.  Butler  Univ.,  84 
Ind.  230. 

Ky. — McCloskey  ▼.  Doherty,  97  Ky. 
300,  30  SW  649,  17  KyL,  178. 

Md. — Phlnney  v.  Sheppard,  etc.. 
Hospital,  88  Md.  633,  42  A  68; 
Thomas  v.  Frederick  County  School, 
7  Gill  &  J.   369. 

Mich.— Atty.-Gen.  v.  Jay,  55  Mich. 
94,    20   NW    806. 

ConstltntioiiaUty  of  auoli  spiMdal 
acts  see  Statutes   [36  Cyc  1000). 

88.  See  statutory  provisions;  and 
cases  Infra  this  section. 

83.  U.  S.— Hamilton  v.  Simon,  178 
Fed.   130    (under  Minnesota  statute). 

111. — Anthony  v.  International 
Bank,  93  111.  226. 

Iowa. — Chicago,  etc.,  R.  Co.  v. 
Kelsel,  43  Iowa  39. 

Nebr. — Carlton  v.  City  Sav.  Bank, 
82  Nebr.  582,  118  NW  334. 

R.  I. — Armington  v.  Palmer,  21  R. 
L  109,  42  A  308,  79  AmSR  786,  43 
LRA   95. 

S.  D. — ^Peever  Mercantile  Co.  v. 
State  Mut.  Fire  Assoc,  23  S.  D.  1, 
119   NW   1008,    19   AnnCas    1236. 

Wash. — King  v.  Ilwaco  R..  etc.,  Co., 
1  Wash.  127,  23  P  924. 

[a]  Ohaagm  after  InJnnstioB. — ^An 
injunction  restraining  a  corporation 
from  using  its  corporate  name  does 
not  practically  annul  It,  authority  to 
choose  another  name  being  given  It 
by  Gen.  L.  c  176  !  7  relating  to  an 
Increase  of  stock,  and  providing  that 
Its  articles  of  agreement  may  be 
amended  in  any  other  particular,  ex- 


cept as  provided  In  {  8  relating  to  a 
decrease  of  stock.  Armington  v. 
Palmer,  21  R.  I.  109,  42  A  308,  79 
AmSR  786,   43  LRA  96. 

84.  Ft.  Pitt  Bldg.,  etc.,  Assoc  v. 
Model  Plan  Bldg.,  etc.,  Assoc,  159 
Fa.  308,  28  A  215;  In  re  Coal,  etc.. 
Pub.  Co.,  15  Pa,  Dist  671,  82  Pa.  Co. 
250,  9  Dauph.  Co.  69;  In  re  Excelsior 
OH  Co.,  3  Pa.  Co.  184-  In  re  Martin 
Color,  etc.,  Oa,  1  Pa.  Oo.  52. 

85.  In  re  Los  Angeles  Trust  Co., 
158  Cal.  603,  112  P  56;  In  re  La 
Society  Prancalse  d'Epargnes  Et  De 
Prevoyance  Mutuelle,  128  Cal.  525. 
56  P  458,  787  (holding  that  Code  Civ. 
Proc.  {  1276,  providing  that  any 
religious,  benevolent,  literary,  scien- 
tific, "or  other  corporation,"  or 
any  corporation  having,  or  being 
known  by,  the  name  of  any  benevo- 
lent or  charitable  society,  may  apply 
to  the  superior  court  for  a  change 
of  its  corporate  name,  is  not  re- 
stricted in  its  application  to  corpora- 
tions of  the  kind  specially  enumer- 
ated, but  applies  to  a  corporation  or- 
ganized for  profit);  Rome  Mach.,  etc., 
Co.  V.  Davis  Fdy.,  etc.  Works,  135 
Ga.  17,  68  SE  800;  In  re  U.  3.  Mer- 
cantile Reporting,  etc.  Agency,  115 
N.  T.  176,.  21  NE  1034  [dlsm  app  4 
NTS  916];  Matter  of  Manhattan  Dis- 
pensary, 7  NTSt  871  mem;  N.  T.  Gen. 
Corp.  L.  i  60  et  seq  (2  Consol.  U 
c  23)  (by  petition  to  supreme  court); 
In  re  Liberty  Bell  IjOdge  No.  42,  231 
Pa.  112,  80  A  632;  In  re  Bloomfleld 
First  Presb.  Cniurch.  Ill  Pa.  156,  2 
A  «74  (holding  that  the  act  of  April 
20,  1869,  conferring  on  courts  of 
common  pleas  the  power  to  change 
the  names  of  corporations,  applies  to 
religious  corporations,  and  Is  not  re- 
pealed by  the  act  of  April  29,  1874); 
In  re  Bloomfield  First  Presb.  Church, 
107  Pa.  543;  Philadelphia  Lying-in 
Charity  v.  Maternity  Hospital,  29  Pa. 
Super.  420;  In  re  Bank  of  North 
America,   2  Pa.  Co.   97. 

[a]  statnte  Bot  vacoaatltiitioBal 
as  conferring  legislative  powers  upon 
the  court.  In  re  La  Society  Fran- 
calse,  d'Epargnes  Et  De  Prevoyance 
Mutuelle,  123  CaL  625,  56  P  458,  787. 

[b]  Bapaal  of  atAtate;  laode  of 
cliiuig*.. — A  general  power  to  alter  or 
to  amend  a  charter  of  a  corporation 
implies  a  power  to  alter  or  to  amend 
any  part  of  the  charter,  and  neces- 
sarily includes  the  power  to  alter  the 
name  which  Is  part  of  the  charter; 
and  therefore  the  act  of  June  13. 
1883  (P.  L.  p  122),  which  authorized 
corporations  deslrliiE  to  amend  or  to 
alter  their  charters  to  apply  to  the 
governor  therefor,  repealed  the  act 
of  April  20,  1869  (P.  L.  p  83),  which 
authorized  the  courts  of  common 
pleas  to  change  the  name,  style,  and 
title  of  corporations.  Ft.  Pitt  Bldg-. 
etc.,  Assoc.  V.  Model  Plan  Bldg.,  etc 
Assoc,  159  Pa.  308,  28  A  215;  In  re 
Wetherlll  Steel  Casting  Co.,  6  Pa- 
Co.  337;  In  re  Excelsior  Oil  Co.,  3 
Pa.  Co.  184. 


For  later  cases,  dsvelopmenta  and  ehaafea  in  the  law  see  cumulative  Annotations,    same  title,  page  and  note  nnmber. 
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rase  may  be.**  In  order  that  a  change  of  name 
may  be  effected  under  a  statute  it  must  be  made  in 
the  mode  therein  pointed  out,  and  all  mandatory 
requirements  of  the  statute  must  be  complied 
with."  By  the  great  weight  of  authority  a  change 
in  the  name  of  a  corporation  is  an  amendment  of 
its  charter,**  and  therefore  an  act  which  provides 
that  an  existing  corporation  'shall  or  may  change 
its  name  changes  in  an  essential  particular  the  or- 
ganic law  of  such  corporation,  and  is  therefore  an 
amendment  of  its  charter,  and  subject  to  all  the 
roles  relating  to  amendments.** 

Bejection  of  amended  name.  A  corporation  may 
reject  an  amendatory  act  authorizing  it  to  change 
its  name,  and  contract  and  sue  or  be  sued  validly 
under  its  original  name.     Thus,  where,  after  the 


passage  of  an  act  by  which  a  corporation  was  per- 
mitted to  change  its  name,  it  never  conducted  its 
business  in  the  new  name,  but  always  in  the  original 
one,  and  conducted  it  according  to  the  plans  of  the 
original  act  of  incorporation,  issued  its  policies  and 
stock  and  drew  its  cheeks  up  to  the  close  of  its 
business  under  its  original  name,  it  was  held  that 
through  its  own  use  of  such  name  exclusively  it 
retained  or  regained  its  original  name,  and  could 
be  lawfully  sued  and  proceeded  against  under  it.*" 
[$  383]  c.  Consent  of  Stockholders;  Fraud;  In- 
junction. As  a  change  in  the  name  of  a  corpora- 
tion is  an  amendment  of  its  charter,*^  the  general 
rule  undoubtedly  is  that  it  cannot  be  made  by  the 
board  of  directors  without  the  consent  or  ratifi- 
cation of  the  stockholders,  unless  it  is  otherwise 


aSL  In  re  Ix>s  Angeles  Trust  Co., 
16S  Cal.  603,  112  P  66;  In  re  U.  S. 
Uerc&ntlle  Reporting',  etc..  Agency, 
115  N.  Y.  176,  21  MB  1034;  Philadel- 
phia LylnK-In  Charity  v.  Maternity 
Hospital,  29  Pa.  Super.  420. 

fa]  la  Haiw  Tork  (1)  under  L. 
(1870)  c  322,  the  supreme  court  was 
authorized  to  irrant  a  corporation  an 
order  to  change  Its  name  If  It  ap- 
peared that  there  was  no  reasonable 
objection.  This,  It  was  held,  left  the 
qneatlon  whether  a  change  should  be 
allowed  within  the  discretion  of  the 
court,  and  Its  decision  would  not  be 
reviewed  In  the  absence  of  abuse  of 
discretion.  In  re  U.  S.  Mercantile 
Reporting,  etc,  Agency,  11 B  N.  Y. 
176.  21  KB  1034.  (2)  The  same  rule 
no  doubt  applies  under  the  present 
statute  which  provides  thtit  the  court 
shall  grant  the  change  of  name  if  It 
is  satisfied  inter  alia  "that  there  is 
no  reasonable  objection"  thereto. 
Gen.  Corp.   L.   {   63    (2   Consol.   L.   c 

[b]  &i  rmaamflvaiik  (1)  sufllcient 
cause  for  the  change  must  be  shown. 
In  re  Bank  of  North  America,  2  Pa. 
Co.  97.  (2)  And  it  has  been  held 
that  the  name,  "The  Bank  of  Amer- 
ica" could  not  be  changed  to  "Ger- 
man-American Bank,"  for  the  mere 
reason  that  many  of  the  stockholders 
vere  German-Americans,  and  It  was 
thought  that  the  proposed  name 
would  be  of  assistance  to  the  bank 
among  the  German-American  popula- 
tion. In  re  Bank  of  North  America, 
suprsL  (3)  The  discretion  of  the 
court  of  common  pleas  in  refusing 
to  amend  a  charter  will  not  be 
reviewed  by  the  superior  court 
where  the  record  discloses  no  abuse 
of  discretion.  Philadelphia  Lyln»-In 
Charity  v.  Maternity  Hospital,  29 
Pa.  Super.  420  (Infra  {  384  note 
>»  [a]).  (4)  Where  the  effect  of 
the  proposed  change  of  name  will 
be  to  change  the  original  purpose  for 
which  the  charter  was  granted,  the 
change  will  be  refused.  In  re  Lib- 
erty Bell  Lodge  No.  42,  231  Pa.  112, 
SO  A  532.  (5)  And  a  petition  for  an 
amendment  of  the  charter  of  a  bene- 
ficial and  protective  organization  by 
having  Its  name  changed  was  re- 
fused where  It  appeared  that  prior 
to  Its  incorporation  the  society  had 
existed  as  an  unincorporated  body 
for  a  period  of  several  years  subject 
to  the  laws,  rules,  and  regulations  of 
a  certain  fraternal  organization;  that 
after  Its  incorporation  some  contro- 
versy arose  between  It  and  the  su- 
preme lodge  of  the  order;  that  some 
of  Us  members  and  officer^  were  en- 
deavoring to  transfer  whatever  cor- 
porate rights  and  franchises  it  pos- 
sessed as  a  subordinate  lodge  to  an- 
other fraternal  organization  by 
merely  making  application  to  the 
court  for  a  change  of  name,  and  that 
the  petition  presented  in  court  ask- 
ing for  the  amendment  was  signed 
by  the  officers  and  was  under  the 
seal  of  a  subordinate  lodge  of  such 
ether  fraternal  organization.  In  re 
I^lberty  Bell  Lodge,  supra. 

Uc]    Onuittwy  A  oluuige   of  tuune, 
zvqnizlnff    sltantion    so    as    to 
show  change  of  sphere  of  operations 


sea  In  re  Indian  Mechanical  Gold  Bx- 
tractlng  Co.,    [1891]    3  Ch.  538. 

atmllailtr  at  naoua  ••  ffronnd  for 
nftudiur  ebaas*  see  Infra  I  884. 

87.  tj.  S.— liamilton  v.  Simon,  178 
Fed.   130. 

Cal. — In  re  Loa  Angeles  Trust  Co., 
1S8  Cal.  603,  112  P  66. 

111. — ^Anthony  v.  International 
Bank,  93  111.  22E. 

Iowa. — Chicago,  etc,  R.  Co.  v. 
Kelsel,  43  Iowa  39. 

Ky. — Cincinnati  Cooperaga  Co.  v. 
Bate,  96  Ky.  366,  26  SW  638,  16  KyL 
626,  49  AmSR  300;  Cincinnati  Cooper- 
age Co.  V.  Bate,  14  KyL  469. 

Pa. — In  re  Bloomfleld  First  Presb. 
Church,  111  Pa.  156,  2  A  574;  In  re 
Bloomfleld  First  Presb.  Church,  107 
Pa.  643;  In  re  Coal,  etc.,  Pub.  Co., 
16  Pa.  Dlst.  671.  32  Pa.  Co.  250,  9 
Dauph.   Co.   69. 

Eng. — Shackleford  v.  Dangerfield, 
L.  R.  3  C.  P.  407. 

[a]  Who  may  make  ai>pUcatloa< — 
When  application  is  made  to  alter  or 
to  amend  the  charter  of  a  corpora- 
tion by  changing  Its  name,  it  must 
appear  that  it  is  the  act  of  the  cor- 
poration in  its  corporate  capacity, 
and  not  the  act  of  individual  mem- 
bers thereof  or  of  another  organiza- 
tion. In  re  Liberty  Bell  Ijodge  No. 
42,  231  Pa.  112,  80  A  632. 

[b]  StoteDMiit  of  reaaoA  for 
olianco  la  potttlos. — A  petition  by  a 
corporation  for  leave  to  change  its 
name  from  "Los  Angeles  Trust  Com- 
pany" to  "Los  Angeles  Trust  and 
Savings  Bank,"  which  alleges  that 
the  corporation  proposes  to  conduct 
a  savings  bank  department  as  well 
as  a  trust  department,  and  that  it 
will  be  to  its  advantage  to  have  Its 
name  indicate  that  fact,  states  a 
reason  for  a  change  of  name  within 
Code  Civ.  Proc.  {  1276,  sufflelent  to 
warrant  the  court  in  granting  the 
petition,  unless  there  is  reasonable 
ground  for  concluding  that  the  pro- 
posed name  so  closely  resembles  the 
name  of  another  corporation  that  its 
adoption  will  tend  to  deceive  the 
public  to  the  injury  of  the  latter  cor- 
poration. In  re  Los  Angeles  Trust 
Co.,  158  Cal.  603.  112  P  66. 

tc]  ITotloe  to  »aaitor-ff«aar«l.— 
(1)  In  Pennsylvania,  under  the  act 
of  April  20,  1869  (P.  L.  p  82),  pro- 
viding that  it  should  be  lawful  for 
the  courts  of  common  pleas  "to 
change  the  name,  style  and  title  of 
any  corporation  within  their  respec- 
tive counties  .  .  .  provided,  that 
no  proceeding  for  sucfh  purpose  shall 
be  entertained  by  the  courts  until 
notice  of  such  application  is  given 
to  the  Auditor  General,  and  proof  of 
such  fact  is  produced  to  the  courts" 
the  proviso  was  held  mandatory  and 
applicable  to  church  corporations, 
although  their  charters  were  not  re- 
quired to  be  filed  in  the  auditor-gen- 
eral's office.  In  re  Bloomfleld  First 
Presb.  Church,  107  Pa.  543.  (2)  But 
under  the  act  of  May  2,  1899  (P.  L. 
p  160),  reSnacting  the  above  act  of 
April,  20.  1869,  but  omitting  the  re- 
quirement that  notice  be  served  on 
the  auditor-general,  the  change  of 
the  name  of  a  corporation  of  the 
first    class    must    be    treated   aa    an 


amendment  to  the  charter,  and  pro- 
ceedings therefor  are  the  same  as  if 
applications  were   made  for  the  Im- 

?rovement,  amendment,  or  altera- 
ion  of  the  charter  in  any  other  re- 
spect, and  It  is  not  necessary  to 
serve  notice  on  the  auditor-general 
before  filing  the  petition  in  court 
asking  for  the  change  of  name.  In 
re  Liberty  Bell  Lodge  No.  42,  231  Pa. 
112,  80  A  632. 

[d1  Ziadliica  of  fact.— In  Califor- 
nia formal  findings  of  fact  are  not 
required  In  a  proceeding  by  a  cor- 
poration under  Code  Civ.  Proc  {  1276 
for  leave  to  change  its  name.  In  re 
Los  Angeles  Trust  Co..  168  Cal.  603, 
11^  P  66. 

[e]  Slxeotory  psorlaloaa;  oiAer  of 
dlrootors. — Under  an  act  of  the  legis- 
lature creating  a  corporation  with 
the  privilege  of  changing  its  name 
by  an  order  of  its  directors  approved 
by  the  stockholders,  the  essential  act 
in  a  proceeding  to  change  the  name 
is  the  vote  of  the  stockholders,  to 
which  the  order  of  the  board  is  only 
preliminary,  and  therefore  that  por- 
tion of  the  act  proyidinK  for  such 
order  is  merely  directory.  Wells  v. 
Oregon,  etc.,  R,  Co.,  16  Fed.  661,  8 
Sawy.   600. 

tf]  FMBOaal  aotle*  to  auinbexs 
not  necessary  in  Pennsylvania.  In- 
ternational Sav.,  etc,  Co.  v.  Stenger, 
81  Pa,  Super.  294. 

rg]  Pnblloatloa  of  aotlos  re^nliad 
only  la  ease  of  "cliaag«  of  OT^raal^ 
■atloa." — ^A  change  of  the  name  of 
a  corporation  is  not  the  same  thing 
as  a  change  of  its  organization,  and 
proceedings  for  a  change  of  the  cor- 
porate name  are  not  invalidated  for 
the  failure  to  publish  a -notice  of  the 
change,  under  a  statute  which  re- 
qulrea  such  a  notice  to  be  published 
only  In  cases  of  a  "change  of  organ- 
isation." Cellulose  Package  Mfg. 
Co.  V.  Calhoun,  166  Cal.  613,  137  P 
238. 

[h]    Soflctaicjr    of    application.-. 

An  application  for  change  of  cor- 
porate name  should  state  all  the 
material  facts  within  applicant's 
knowledge  In  re  Baumann  Furni- 
ture Co.,  163  NY3  360. 

[i]  affaet  of  eonoealmaat  of  ma. 
tMtal  facta  la  the  appUoatioa^-. 
Where  the  application  conceals  the 
fact  that  the  applicant  has  been  en- 
joined from  using  its  original  cor- 
porate name,  the  order  granting  such 
name'  will  be  vacated.  In  re  Bau- 
mann Furniture  Co.,  163  NYS  380. 

88.  See  infra  {  386. 

89.  Sykes  v.  Peo..  132  III.  32,  23 
NE  391  (holding  therefore  that, 
where  the  corporation  htid  banking 
powers,  such  an  act,  being  an  amend- 
ment of  its  charter,  was  inoperative 
when  not  submitted  to  the  people 
and  adopted  by  a  majority  vote,  aa 
required  by   the  constitution). 

90.  Alexander  v.  Bemey.  28  N.  J. 
Eq.  90.  See  also  Beene  v.  Cahawba. 
etc.,  R.  Co.,  3  Ala.  660  (holding  that 
a  corporation  suing  under  its  orig- 
inal name  need  not  show  that  the 
amendment  was  rejected^ 
stockholders). 

81.     See    mfia    |    886. 
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provided  by  statute;**  and  ae  a  rale  the  gtatntes 
expressly  require  assMit  of  the  stockholders  or  of  a 
certain  proportion  of  them.**  A  change  in  the 
name  of  a  private  eoiporation  is  not  iso  material 
as  to  require  t^e  unanimous  consent  or  the  stock- 
holders; it  is  merely  a  matter  of  business  manage- 
ment and  may  be  made,  in  the  absence  of  fraud, 
by  a  majority  under  legislative  authority."  But  in 
the  case  of  fraud  and  bad  faith  a  minority  stock- 
holder may  object  and  maintain  a  suit  to  enjoJin  the 
change.** 

[$  384]  d.  What  Kames  May  Be  Adopted.  Statu- 
tory provisions  as  to  corporate  names,  euch  as  those 
requiring  in  effect  that  a  corporate  name  shfiU  be 
such  as  to  indicate  that  the  association  is  a  cor- 
poration, etc.,  apply  where  a  corporation  under- 
takes to  change  its  name,  and  a  change  to  a  name 
which  does  not  comply  with  such  a  statute  cannot 
be  allowed  or  made.°*  And  under  a  statute  for 
the  incorporation  of  trust  companies  providing 
that  no  corporation  thereafter  organized  under  any, 
other  statute  shall  use  the  word  "trust"  as  a  part 
of  its  name,*'  a  change  in  the  name  of  a  preexist- 
ing corporation  so  as  to  use  the  word  as  a  part 
thereof  is  the  creation  of  a  new  corporation  to  that 
extent  and  prohibited.**    Nor  can  a  change  of  name 


properly  be  allowed  or  made  in  violation  of  a  statu- 
tory provision,  or  of  the  general  rale  in  the  ab- 
sence of  a  statute,  that  a  corporation  cannot  adopt 
the  same  name  as  that  of  an  existing  corporation 
or  a  name  so  similar  thereto  as  to  be  calculated  to 
deceive  or  cause  injury  to  such  existing  corpora- 
tion;** and  therefore  what  has  already  been  said 
on  that  subject  applies  equally  here.^  And  under 
a  statute  declaring  that,  in  changing  the  name  of 
any  corporation,  no  name  shall  be  adopted  similar 
to  the  name  of  any  other  corporation  organized 
Tinder  the  laws  of  the  state,  it  has  been  held  that 
a  corporation  cannot  change  its  name  so  as  to 
adopt  a  name  used  by  a  corporation  which,  al- 
though not  fully  organized,  has  received  its  license 
for  incorporation,  even  though  such  license  was 
obtained  after  the  directors  of  the  former  company 
had  called  a  meeting  to  vote  on  the  proposed  change 
of  name  and  had  published  notice  of  such  meeting.' 
But  it  has  been  held  that  the  court  may  change  the 
name  of  a  corporation  to  that  of  another  corpora- 
tion, where  the  latter  is  practically  dead,  although 
retaining  its  corporate  existence,  'as  the  change 
does  not  invest  the  corporation  under  its  new  name 
with  any  of  the  property,  trusts,  or  charter  rights 
of  the  corporation  whose  ntune  is  taken.*    Although 


02.    See  supra   i   191   et  Beq. 

93.  Hamilton  v.  Simon,  178  Fed. 
130  (Minneaota  statute);  Wells  v. 
Oregon,  etc.,  R.  Co.,  1-6  Fed.  B61,  8 
Sawy.   60<f  (Colorado  statute). 

Xaoesaltr  for  order  of  dlreoton 
see  supra  {  882  note  87  [e]. 

SvtdMio*  MiA  prwnanptloas  see  In- 
fra t  885. 

M.  Thomas,  etc.,  Go.  v.  Thomas, 
les  Fed.  2«,  91  CCA  67;  Matter  of 
Hinds,  172  App.  DlT.  140,  168  I'TfS 
249  [aff  218  N.  Y.  716  mem,  IIS  NB 
10S8  mem].     See  suiirti  {  196. 

[a]  Xa,  XMr  Toxk  (1)  an  applica- 
tion by  a  corporation  to  change  its 
name  under  the  provisions  therefor 
of  Gen.  Corp.  t..  (Consol.  li.  o  23) 
{{  62,  68,  will  not  be  denied  because 
resisted  by  certain  stockholders, 
where  the  proposed  change  was  duly 
authorised  by  the  board  of  directors, 
since  the  courts  will  not  Interfere 
with  the  determination  of  those  in- 
trusted with  the  direction  of  cor- 
porate affairs,  although  suoh  deter- 
mination does  not  meet  the  unani- 
mous approval  of  the  stoclcholders. 
Hatter  of  Hinds,  172  Aim.  Dlv.  140, 
168  NTS  249  [aff  218  N.  T.  716  mem, 
118  NX)  1068  meml.  (2)  Where  cer- 
tain firms  and  individuals  have  con- 
solidated to  form  a  new  corporation, 
the  agreement  of  consolidation  does 
not  operate  to  deprive  the  corpora- 
tion about  to  be  organized  of  its 
legal  right  thereafter  to  change  the 
name  under  which  it  was  to  begin 
business.  Matter  of  Hinds,  supra. 
(8)  And  on  an  application  by  a  cor- 
poration for  a  change  of  its  corpo- 
rate name,  it  was  held  that  the  fact 
that  the  corporation  had  been  formed 
by  the  consolidation  of  separate 
partner^lps  and  individuals  under 
an  agreement  for  the  distribution  of 
stock,  whereby  certain  stockholders 
In  the  new  corporation  would  have 
a  controlling  interest  to  enforce 
which  suits  were  pending,  afforded 
no  reason  for  denying  the  applica- 
tion at  the  instance  of  the  stock- 
bolders  who  expected  to  obtain  such 
control,  it  being  open  to  them, 
should  they  ultimately  obtain  suCh 
control,  to  cause  the  corporate  name 
to  be  again  changed.  Matter  of 
Binds,  supra. 

95.  Ramsey  v.  W.  M.  Welch  Co., 
183  Iowa  324,  144  NW  323  (holding 
that  an  injunction  was  properly 
granted  against  the  change  of  name 
of  a  corporation,  where  such  change 
could  have  no  beneficial  effect  in  the 
Interests  of  the  corporation,  but  was 


intended  by  those  who  had  acquired 
control  merely  to  inure  to  the  bene- 
fit of  a  rival  corporation). 

BtocVhftlflwHi'  ■att«  see  Infra  Xn, 
C. 

96.  Matter  of  American  Cigar 
Lighter  Co.,  77  Misc.  648,  188  N7S 
465;  In  re  Coal,  etc.,  Pub.  Co.,  16  Pa. 
Dlst.  671.  32  Pa.  Co.   260. 

■tatutory  seqnliSBwata  see  supra 
1  373. 

97.  Wash.  Li.  (1908)  c  176;  supra 
I  373. 

98.  State  V.  Nichols,  88  Wash. 
809,  80  P  462. 

99.  Illinois  Watch  Oum  €!o.  v. 
Pearson,  140  111.  423,  81  NB  400,  16 
LRA  429;  Michigan  Sav.  Bank  v. 
Dime  Sav.  Bank,  162  Mich.  297,  127 
NW  364,  189  AmSR  568;  In  re  U.  S. 
Mercantile  Reporting,  etc..  Agency, 
IIB  N.  Y.  176.  21  NB  1034  [aff  4 
NTS  916]:  Matter  of  Baker,  94  Misc. 
661,  158  NTS  632;  Matter  of  Man- 
hattan Dispensary,  7  NTSt  871:  N. 
Y.  Qen.  Corp.  L.  J  61  (Consol.  L.  c 
28);  Philadelphia  Lylng-In  CAiarity 
V.  Maternity  Hospital,  29  Pa.  Super. 
420;  In  re  Teinple  College,  15  Pa. 
Dist.  8;  In  re  Citizens'  Trust,  etc., 
Co.,  9  Pa.  Co.  366,  27  WklyNC  437. 

[a]  Ohaiima  rMTnasd  beoavae  of 
■mUMlfer  or  naine. — (1)  To  "Mem- 
hattan  Hospital"  where  there  was 
another  corporation  under  the  name 
"Manhattan  Eye  and  Kar  Hospital." 
Matter  of  Manhattan  Dispensary,  7 
NTSt  871  mem.  (2)  Prom  "Philadel- 
phia Lylng-In  CJharlty"  to  the  "Cen- 
tral Maternity  and  Hospital  for 
Women,"  where  there  was  another 
corporation  under  the  name  "The 
Maternity  Hospital,"  the  superior 
court  holding  in  such  a  case  that  It 
would  not  review  the  discretion  of 
the  court  of  common  pleas  in  refus- 
ing eadh  change.  Philadelphia  Ly- 
lng-In Charity  v.  Maternity  Hospital, 
29  Pa.  Super.  420.  (3)  To  "United 
States  Commercial  Agency  and  Col- 
lecting Company.  Limited,"  against 
objection  by  '"The  United  States 
Mercantile  Reporting  Company."  In 
re  U.  S.  Mercantile  Reporting,  etc., 
Assoc,  Ltd.,  4  NYS  916  [app  dlsm 
115  N.  Y.  176,  21  NB  1084,  although 
expressing  the  opinion  that  the 
court  below  "was  somewhat  too  cau- 
tious, and  might  justly  have  per- 
mitted the  change"]. 

fb]  Ohaiices  allowsd  or  swrtaiiMd. 
^(1)  Prom  the  "Dime  Savings  Bank 
of  Detroit,  Mich.,"  to  the  "Bank  of 
Michigan,  against  the  objection  of 
tjhe  "Michigan  Savings  Bank  of  De- 


troit. Mich.,"  although  the  two  banks 
had  offices  on  the  same  street  Mich- 
igan Sav.  Bank  v.  Dime  Sav.  Bank. 
162  Mich.  297,  127  NW  364,  139  Am 
SR  658.  (2)  From  "Los  Angeles 
Trust  Company"  to  "Los  Angeles 
Trust  and  Savings  Bank,"  although 
there  was  an  objecting  corporation 
under  the  name  "Los  Angeles  Sav- 
ings Bank,"  where  the  latter  corpo- 
ration was  not  actively  engaged  In 
the  savings  bank  business,  but  had 
transferred  practically  all  its  busi- 
ness to  another  savings  bank  and  took 
no  new  business.  In  re  Los  Angeles 
Trust  Co..  168  Cal.  603,  112  P  66. 
(8)  EYom  the  "United  States  Mort- 
gage Company,"  after  acquiring  the 
powers  of  a  trust  company,  to  the 
"United  States  Mortgage  and  Trust 
Company,"  aaainst  objection  by  the 
"United  States  Trust  Company  of 
New  York,"  even  though  the  last 
named  company  was  commonly 
known  as  the  "United  States  Trust 
Company."  Matter  of  U.  S.  Mort- 
gage Co.,  83  Hun  672,  32  NYS  11 
(Van  Brunt,  P.  J.,  dla).  (4)  From 
the  "Bank  of  AtUca"  to  "Buffalo 
Oimmercial  Bank,"  against  objection 
by  the  "Bank  of  Commerce  in  Buf- 
falo," the  change  of  the  original 
name  being  allowed  because  of  It^ 
similarity  to  the  name  of  another 
banlUng  corporation.  Matter  of  At- 
tica Bank.  12  NYS  648.  (5)  From 
the  "Citizens'  Trust.  Tax  Indemnity 
&  Surety  Co."  to  the  "C^tlsens'  Trust 
&  Surety  Co.,"  against  the  protest 
of  the  '"city  Trust,  Safe  Deposit  & 
Surety  Co.'*^  In  re  Citlsens'  Trust, 
etc.,  Co.,  9  Pa.  Co.  866. 

[c]  avMaaoa^-Where  a  corpora- 
tion resisted  the  application  of  an- 
other corporation  for  leave  to  change 
Its  name  tfn  the  ground  that  the  pro- 
j>osed  name  so  closely  resembled  its 
own  name  that  Its  adoption  would 
tend  to  deceive  the  public,  evidence 
of  the  reasons  for  the  desire  to 
change  the  name  and  as  to  the 
market  value  of  the  name  of  the  ob- 
jecting corporation  was  inadmissi- 
ble, but  evidence  as  to  the  cessation 
of  active  business  by  the  objecting 
corporation  was  admissible  on  tbe 
issue  of  deception  of  the  public  and 
injury  to  the  objecting  corporation. 
In  re  Los  Angeles  Trust  Co.,  168  CaL 
603,  112  P  66; 

1.     See  supraj  374. 

IL  Illinois  Watch  CTaae  Co.  v. 
Pearson,  140  111.  423.  31  NB  400,  16 
LRA  429. 

8.  In  re  Bloomfield  First  Presb. 
Cniurch,  111  Pa.  166.  8  A  674. 


For  later  oaMa,  dsrslopoMnts  and  akaagsa  In  the  law  ■••  cumulative  Annotations,  aama  title,  page  and  note  number. 
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a  corporate  name  may  be  amended,  the  eonrt,  tmdeor 
an  application  to  amend,  cannot  grant  the  right  to 
nae  or  to  omit  to  use  at  will  some  name  in  addition 
to  the  corporate  name  so  as  to  form  no  part  of  the 
eoiporate  name,  but  to  preempt  it  against  use  by 
other  persons  or  corporations.* 

H  385]  e.  PlAading,  Erideuoe,  and  Prasmup- 
tiinu  as  to  Ohance.  In  pleading  a  change  in  the 
name  of  a  corporation  it  is  generally  sufficient  to 
alle^  the  change  without  setting  forth  compliance 
vith  the  various  requirements  prescribed  by  the 
statute  in  order  to  effect  the  chaijge;°  and  where 
a  complaint  or  bill  alleges  a  change  in  the  name  of 
a  corporation,  it  will  be  presumed  after  judgment 
that  the  statutory  requirements  were  complied 
with.*  To  prove  a  change  in  the  name  of  a  oor^ 
poration  the  best  evidence  is  required  unless  a 
proper  foundation  is  laid  for  the  introduction  of 


secondary  evidence;^  and  where  such  change  ean 
only  be  effected  under  the  statute  by  amending  the 
articles  of  incorporation,  the  amended  articles  ax« 
the  best  evidence.*-  The  mode  of  proof  will  vary 
of  course  according  to  the  provisions  of  the  statute 
in  the  particular  jurisdiction.' 

[i  386]  f.  Effect  of  Obange.  Although  the  con- 
trary has  been  decided,^"  the  weight  of  authority 
is  that  a  change  in  the  name  of  a  corporation  from 
that  given  by  its  charter  or  articles  or  certificate  of 
incorporation  is  an  amendment  of  its  charter.'* 
With  reference  to  the  effect  of  changing  the  cor- 
porate name,  whether  by  a  special  act  or  under 
a  general  law,  it  may  be  said  that  it  has  no  effect 
whatever,  in  theory  of  law,  upon  the  identity  of 
the  corporation,  or  upon  its  property,  rights,  or 
liabilities,*^  although  it  may  have  the  effect  of  in- 
ducing additional  averments  in  pleading  in  par- 


4.  Rome  Mach.,  etc.,  Co.  v.  Davis 
Pdy.,  eta.  Works,  ISB  Ga.  17,  18,  68 
SE  800  (holding  that  a  corporation 
chartered  under  the  name  of  the 
Davis  Foundry  &  Machine  Works 
could  not  acquire  the  right  to  affix 
to  Its  name  the  title  "Rome  Foundry 
A  Machine  Works"  preceded  hy  the 
word  "formerly"  upon  a  mere  show- 
ing that  some  of  petitioner's  stock- 
holders had  previously  been  conduct- 
log  a  business  similar  In  character 
to  that  of  petitioner  known  by  the 
name  sought  to  be  added  to  peti- 
tioner's name^  which  had  been  prac- 
tically continuous  and  under  the 
same  personal  control;  that  the  other 
comiMiny  spent  considerable  money 
and  labor  In  advertising  its  business, 
and  was  succeeded  by  a  Arm  known 
by  petitioner's  name;  that  petitioner 
took  over  the  business  of  such  Arm 
and  adopted  its  name,  and  that  a 
part  of  the  property  was  the  adver- 
'  tisement  of  such  company  under  Its 
former  name;  that  the  name  was 
likely  to  be  adopted  by  some  other 
firm,  or  a  name  so  similar  that  peti- 
tioner would  be  injured  thereby;  but 
that  it  did  not  desire  its  name 
changed  for  corporate  purjwses,  but 
so  that  petitioner  might  receive  the 
benefit  of  a  business  done  under  the 
former  name). 

5.  Wells  V.  Oregon,  etc.,  R.  Co., 
15  Fed.  661,  8  Sawy.  600;  Hazelett  v. 
Butler  Univ.,  84  Ind.  230  (holding 
that  under  a  statute  authorizing  a 
university  to  change  its  name  by 
vote  of  a  majority  of  Its  directors 
within  a  time  limited,  in  an  action 
by  a  university  which  had  so  changed 
Its  name,  H  need  not  state  the  names 
of  the  directors,  number  of  votes 
cast,  etc.,  but  it  was  sufficient  to 
aver  the  change  was  made  by  vote 
of  directors  within  the  time  limited) ; 
King  v.  Ilwaco  R.,  etc..  Co.,  1  Wash. 
127,  23  P  924. 

••  Hamilton  v.  Simon,  178  Fed. 
120  (holding  that,  under  the  Minne- 
sota statute  requiring  the  consent  of 
two  thirds  of  the  stockholders  pres- 
ent at  any  regular  meeting  to  <diange 
the  name  of  a  corporation,  where 
the  minute  book  of  the  corporation 
■bowed  tbat\  holders  of  more  than 
that  proportion  of  shares  were  pres- 
ent at  the  stockholders'  meeting  and 
Toted  for  a  change.  It  would  be  pre- 
sumed that  the  meeting  was  regu- 
larly called):  Wells  v.  Oregon,  etc., 
R.  Co.,  16  Fed.  561,  8  Sawy.  600  (pre- 
sumption that  final  action  of  stock- 
holders was  had  In  pursuance  of  an 
order  of  the  directors  required  by 
the  statute);  King  v.  Ilwaco  R.,  etc., 
Co.,  1  Wash.  187,  23  P  »24  (presumed 
that  supplemental  articles  were  filed 
as  required  by  the  statute). 

[a]  Wams  of  foretra  oonorattoa. 
—In  an  action  by  an  alleged  foreign 
corporation  to  enforce  a  foreign  Judg- 
ment, the  facts  that  the  contract 
executed  by  defendant  and  on  which 
the  Judgment  was  based  recited  that 
plaintiff  was  a  corporation  under  the 


name  alleged,  and  that  Judgment  was 
recovered  by  it  under  that  name,  are 
sufficient  proof  of  plalntilTs  corpo- 
rate capacity,  and  of  the  fact  that 
it  was  operating  under  that  name. 
Cellulose  Package  Mfg.  Co.  v,  Cal- 
houn, 166  Cal.  513,  137  F  238. 

7.  (Chicago,  etc.,  R.  (>>.  v.  Kelsel, 
48  Iowa  39. 

8.  Chicago,  etc.,  R.  Co.  v.  Kelsel, 
43  Iowa  39. 

9.  Hamilton  v.  Simon,  178  Fed. 
130  (holding  that  under  a  Minnesota 
statute  requiring  the  consent  of  two 
thirds  of  the  stockholders  at  any 
regular  meeting  to  the  change  of 
name  of  a  corporation,  the  recording 
of  the  change  In  two  public  oiflces 
and  publication  thereof  in  a  certain 
newspaper,  the  affidavit  of  publica- 
tion being  thereafter  filed,  common- 
law  proof  of  such  publication  by  the 
testimony  of  the  printer  was  not  re- 
quired in  a  subsequent  action  in 
which  the  question  was  Involved); 
Whitman  v.  Oxford  Nat.  Bank,  83 
Fed.  288,  28  CCA  404  [alT  76  Fed. 
697,  and  aff  176  U.  S.  559,  20  SCt 
477,  44  L.  ed.  587]  (holding  that  a 
properly  authenticated  copy  from  the 
office  of  the  secretary  of  state  of  the 
state  of  Kansas  of  an  original  cer- 
tificate of  a  change  of  corporate 
name,  filed  In  his  office  by  the  cor- 
poration's president  or  secretary,  as 
required  by  the  state  law,  was  suffi- 
cient proof  of  the  change  of  name, 
until  Its  truthfulness  should  be^  suc- 
cessfully attacked);  North  Birming- 
ham Lumber  Co.  v.  Sims,  167  Ala. 
595,  48  S  84  (original  record  of  pro- 
bate office  admissible  to  show  change, 
a  certified  transcript  having  been 
waived);  (Thristian,  etc..  Co.  v.  Cole- 
man, 126  Ala.  168,  27  S  786  (holding 
that  the  original  record  books  of  the 
probate  office  containing  the  proceed- 
ings for  the  change  of  the  name  of 
a  corporation  were  competent  evi- 
dence of  such  change);  Anthony  v. 
International  Bank,  93  111.  226  (hold- 
ing that  a  certified  copy  of  a  cer- 
tificate of  the  president  of  a  corpora- 
tion showing  a  change  of  name,  and 
that,  at  a  meeting  of  the  stockhold- 
ers called  pursuant  to  the  statute, 
at  which  meeting  over  two  thirds  of 
the  stock  was  represented,  a  resolu- 
tion was  passed  unanimously  to 
change  the  name,  was  sufficient  un- 
der the  statute  to  show  a  change  of 
name). 

IOl  Haselett  v.  Butler  Univ.,  84 
Ind.   230. 

11.  Sykes  v.  Peo.,  132  111.  32,  23 
NE  391;  Carlon  v.  City  Sav.  Bank,  82 
Nebr.  682.  118  NW  834;  In  re  Liberty 
Bell  Loifge  No.  42,  231  Pa.  112,  80  A 
632:  Ft.  Pitt  Bldg.,  etc..  Assoc,  v. 
Model  Plan  Bldg.,  etc.,  Assoc,  169 
Pa.  308,  28  A  216;  In  re  Excelsior 
Oil  Co.,  3  Pa,  Co.  184;  Armington  v. 
Palmer,  21  R.  I.  109,  42  A  808.  79 
AmSR  786.  43  LRA  95. 

As  to  •msndiiMiit  of  eharteni  see 
supra  I  184  et  seq. 

Is.     U.  S. — airard  v.  Philadelphia, 


7  Wall.  1,  19  L.  ed.  63;  Mattamuskeet 
Drain.  Dlst.  v.  Wills,  236  Fed.  862. 

Ala. — North  Birmingham  liumber 
Co.  v.  Sims,  157  Ala.  696,  48  S  84; 
Lomb  V.  Pioneer  Sav.,  etc.,  Co.,  106 
Ala.  691,  671.  17  S  670. 

Ark. — West  v.  Carolina  L.  Ins.  Co., 
81  Ark.  476. 

Conn. — ^Trinity  Church  v.  Hall.  22 
Conn.  126. 

Ind. — Miles  Lamp  CAiimney  Co.  v. 
Erie  F.  Ins.  Co.,  164  Ind.  181,  184,  73 
NE  107  [clt  Cyc] ;  Rosenthal  v.  Madi- 
son, etc.,  Plank-Road  Co.,  10  Ind. 
368;  Port  Wayne  v.  Jackson,  7 
Blackf.  36;  State  Ehcch.  Bank  v.  Paul, 
68  Ind.  A.  487.  108  NE  632  [clt  Cyc]; 
Phllapy  V.  Aukerman-Bright  Lumber 
Co.,  66  Ind.  A.  266,  106  NE  161. 

Iowa. — Northwestern  College  v. 
Schwegler,  37  Iowa  677. 

ICy. — Com.  V.  Belknap  Hardware, 
etc.,  Co.,  26  SW  277;  Bruner  v. 
Louisville  Packing  Co.,  144  Ky.  471, 
139  SW  764;  Wiihite  V.  Convent  of 
Good  Shepherd,  117  Ky.  251,  78  SW 
138,  26  KyL  1376;  McCloskey  v.  Do- 
herty.  97  Ky.  300,  30  SW  649;  17 
KyL  178;  Cahill  v.  Bigger.  8  B.  Mon. 
211;  New  Liberty  Literary  Inst.  v. 
Curd,  3  Ky.  Op.  211. 

La. — Palfrey  v.  Jewish  Widows, 
etc..  Relief  Assoc,  110  La.  462,  34  S 
600. 

Md. — Thomas  v.  Frederick  County 
School,  7  Gill  &  J.  869. 

Mass. — Episcopal  Charitable  Soc.  v. 
Dedham  Episcopal  Church,  1  Pick. 
372. 

Mo.— Dean  v.  La  Motte  Lead  (3o., 
59  Mo.  628;  W.  T.  Rawlelgh  Co.  v. 
Grigg,  (A.)  191  SW  1019:  Ter- 
minal Ice.  etc.,  Co.  V.  American  F. 


Ins.  Co.,  (A.)  187  SW  664;  Spring- 
field Lighting  <3o,  V.  Hobart.  98  Mo. 
A.  227,  68  SW  942. 


Nebr. — Carlon  v.  City  Sav.  Bank, 
82  Nebr.  682,  118  NW  334  (holding 
that  there  was  no  change  in  tne  legal 
entity  of  the  corporation  where  the 
Omaha  Loan  A  Trust  Company  Sav- 
ings Bank  by  an  amendment  to  Its 
articles  of  Incorporation  changed  its 
name  to  the  City  Savings  Bank,  al- 
though the  then  stockholders  sold 
their  stock  to  other  parties  who  sur- 
rendered the  same  and  obtained  new 
certificates  of  stock,  and  the  business 
was  thereafter  continued  under  a 
newly  apininted  set  of  officers,  the 
management  of  the  institution  being 
entirely  changed). 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Irick,  23  N.  J.  L.  821. 

N.  T.— Hyatt  v.  McMahon,  26  Barb. 
467: 

Okl. — ^Detroit  Automatic  Scale  Co. 
V.  Taylor.  169  P  908.  909  Jquot  Cycl. 

Psl — In  re  Bloomfield  First  Preso. 
Church,  111  Pa.  156.  2  A  574;  North- 
umberland County  Bank  v.  Byer,  60 
Pa.   436. 

S.  C. — South  (Carolina  Mut.  Ins.  0>. 
V.  Price,  67  S.  C.  207,  46  SE  173: 
State  V.  Brock.  66  B.  C.  857,  44  SE 
931. 

S.    D. — ^Peever    Mercantile    Co. 
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tionlar  oases  for  the  purpose  of  showing  the  iden" 
tity  of  the  corporation."  The  change  does  not 
affect  the  title  of  the  corporation  to  property  or 
choses  in  action,  nor  require  any  conveyance  or 
assignment  to  the  corporation  in  the  new  name.*' 
The  corporation  continues  as  before  responsible  in 
its  new  name  for  all  debts  or  other  liabilities  which 
it  had  previously  contracted  or  incurred,''  and  is 
also  entitled  to  sue  thereby  on  contracts  made  or 
other  liabilities  incurred  to  it  before  the  change." 
When  by  the  terms  of  its  charter,  a  corporation  is 
to  be  the  successor  of  an  insolvent  corporation 
having  the  same  functions,  franchises,  powers,  and 
privileg:es,  and  is  to  become  bound  for  the  pay- 
ment of  certain  claims  against  the  first  corpora- 
tion, an  action  of  debt  or  assumpsit  may  be  main- 
tained against  the  new  corporation." 

Membership  in  corporation.  The  change  of  name 
does  not  in  any  way  affect  the  membership  in  the 
corporation  or  the  rights  or  liabilities  of  mem- 
bers." 

Subscriptions  to  stock.  Subscriptions  to  stock 
are  not-  invalidated,  and  it  may  sue  and  recover 
upon  such  contracts  by  its  new  name." 


Mntnsl  Insnraaoe  compaiiy.  A  change  in  the 
name  of  a  mutual  insurance  company  does  not  in 
any  way  affect  its  rights  or  liabilities  and  there- 
fore it  neither  deprives  a  member  of  his  member-, 
ship  nor  relieves  him  from  liability  to  assessment." 

Contract  of  guaranty.  Since  thev  rule  is  that  a 
contract  of  guaranty  will  be  construed  strictly  and 
the  guarantor  held  bound  only  according  to  the 
terms  of  the  instrument  containing  his  contract, 
which  cannot  be  extended  by  implication  or  other- 
wise, it  has  been  held  that  a  contract  guaranteeing  an 
account  with  a  corporation  of  a  certain  name  does 
not  cover  transactions  with  such  corporation  after 
it  has  changed  its  name,  even  though  its  identity  is 
not  thereby  changed.^'  The  soundness  of  this  deei- 
sion,  however,  is  very  doubtful,  and  there  is  au- 
thority to  the  contrary." 

0hiui£8  of  nama  pending  action.  If  the  change 
of  name  takes  place  pending  a  suit  against  the 
corporation,  it  has  no  effect  upon  the  rights  of 
plaintiff;'^  and  in  03).  action  by  a  corporation  a 
change  of  its  name  pending  the  suit  will  neither 
affect  its  rights  with  respect  to  the  cause  of  action, 
nor  affect  the  validity  of  the  judgment  rendered 


SUte  Mut.  F.  Assoc,  23  S..  D.  1,  11» 
NW  1008,   19  AnnCas  1236. 

Tex. — Miller  v.  Mummert,  (Civ. 
A.)  196  SW  270.  I 

Va. — Wrleht-Csesar  Tobacco  Co.  v. 
Hoen,  lOS  Vo.  327,  54  SB  309;  Welf- 
ley  V.  Shenandoah  Iron,  etc.,  Co.,  83 
Va.  768,  3   SE  376. 

Kng. — ^Atty.-Gen.  v.  Leicester  Corp., 
9  Beav.  646,  50  Reprint  464;  Atty.- 
Gen.  V.  Kerr,  2  Beav.  420,  17  Bnf? 
Ch  420,  48  Reprint  1244;  Colchester 
V.  Seaber,  3  Burr.  18S6,  97  Re- 
print 1140;  Ludlow  Corp.  v.  Tyler, 
7  C.  &  P.  637,  32  QCL  746;  Atty.- 
Gen.  V.  Wilson,  Cr.  &  Ph.  1,  18 
KneCh  30,  59  Reprint  389,  9  Sim.  80, 
16  EngCh  SO,  69  Reprint  267;  Scar- 
borough V.  Butler,  3  Lev.  237,  83  Re- 
print 668:  Doe  v.  Norton,  11  M.  &  VST. 
913,   152   Reprint  1076. 

See  also  Longley  v.  Longley  Stagre 
Line  Co.,  23  Me.  39  (apparently  rec- 
ofmizlng;  rule).  And  see  other  cases 
Infra  this  section. 

"The  change  made  In  the  name  of 
the  defendant  had  no  more  a[e]ffect 
upon  its  identity  as  a  corporation 
than  a  change  of  the  name  by  a 
natural  person  has  upon  his  Iden- 
tity; neither  did  It  affect  its  rights, 
nor  lessen  or  add  to  its  obligations." 
North  Birmingham  Lumber  Co.  v., 
Sims,  167  Ala.  595.  698,  48  S  84. 

[a]  Obaiif*  in  nam*  not  • 
"tibaim»  of  oisanliBtton"  within  the 
meaning  of  a  statute.  Cellulose 
Package  Mfg.  Co.  v.  Calhoun,  166 
Cal.   613.    515,   137   P  238. 

[b1  B«newal  of  Insnrsnoa  poUoy 
In  oU  nam*. — Peever  Mercantile  Co. 
V.  State  Mut.  F.  Assoc,  23  S.  D. 
1,  119  NW  1008.  19  AnnCas  1236 
(holding  that  where  a  renewal  policy 
was   issued  and  addressed  to  a  cor- 

? oration  in  Its  original  name  after 
ts  name  had  been  chanced  by  an 
amendment  of  its  articles,  and  the 
policy  was  received  and  retained  by 
the  insured,  the  acceptance  of  the 
policy  created  a  binding  contract). 
[c]  mooipotatlon  tax. — (1)  Where 
a  corporation  pays  the  Incorporation 
tax  on  its  original  capital  stock,  and 
subsequently  by  amended  articles 
makes  a  alight  change  in  its  name 
and  reduces  its  capital  stock,  but 
no  substantial  change  is  made  in 
any  of  the  powers  or  rights  .of  the 
corporation,  it  is  not  again  liable 
for  the  incorporation  tax  on  its  re- 
duced capital  provided  for  in  St. 
jl  4225,  for  it  is  the  same  corporation. 
Bruner  v.  Louisville  Packing  Co., 
144  Ky.  471.  139  SW  764.  (2)  Where 
a  corporation  by  amendments 
changes  its  name,  extends  its  cor- 
porate life,  and  increases  its  capital. 


without  a  substantial  change  In  Its 
powers  or  right,  there  being  no  new 
incorporation.  It  is  not  again  liable 
for  the  Incorporation  tax  provided 
for  in  St.  {  4225.  Com.  v.  Belknap 
Hardware,  etc.,  Co.,  (Ky.)  206  SW 
277. 

[d]  axMnptton  ttam.  taxation.^ — 
An  act  changing  the  name  of  a  rail- 
road company,  and  continuing  to  It, 
under  the  new  name,  all  its  rights, 
privileges,  etc.,  under  its  former 
name,  did  not  revive  provisions  of 
the  charter  granting  exemption  from 
taxation,  which  had  been  repealed 
by  prior  amendments.  If  otherwise, 
the  reviving  act,  being  passed  after 
the  adoption  of  the  code,  would  not 
interpose  a  constitutional  barrier,  so 
as  to  prevent  the  legislature  from 
taxing  the  .company  lite  natural  per- 
sons. Macon,  etc.,  R.  Co.  v.  Gold- 
smith, 62  Ga.  463. 

13.  Welfley  v.  Shenandoah  Iron, 
etc.,  Co.,  83  Va.  768,  3  SE  876.  See 
Detroit  Automatic  Scale  Co.  v.  Tay- 
lor, (Okl.)  169  P  908,  909  [quot 
Cyc].     And  see  supra  {   386. 

[a]  An  aoUon  may  'be  maintained 
against  it  in  its  new  name  by  show- 
ing the  fact  that  Its  name  has  been 
changed  without  any  change  of 
Its  corporate  composition.  Welfley 
V.  Shenandoah  Iron,  etc.,  Co.,  83  Va. 
768,  3  SE  376.  And  see  other  cases 
infra  this  section. 

14.  Northwestern  College  v. 
Schwegler,  87  Iowa  677;  McCloskey 
v:  Doherty,  97  Ky.  300,  30  SW  649, 
17  KyL  178;  Cahlll  v.  Bigger,  8  B. 
Mon.  (Ky.)  211;  Palfrey  v.  Jewish 
Widows,  etc..  Relief  Assoc,  110  La. 
452,  34  S  600.  And  see  other  cases 
supra  note  12. 

ra]  B«al  piopatty. — ^Thus  where 
title  to  land  was  vested  In  the  "Rt. 
Rev.  William  George  McCloskey, 
Roman  Catholic  Bishop  of  Louisville, 
and  his  successors  in  oflflce,"  an  act 
of  the  legislature  changing  the  cor- 
porate name  by  omitting  the  words, 
"and  his  successors  In  oflflce,"  was 
not  a  divestiture  of  title,  and  did 
not  require  a  conveyance  from  one 
corporation  to  the  other  in  order  to 
pass  title.  McCloskey  v.  Doherty,  97 
Ky.  300,  304,  30  SW  649,  17  KyL 
178. 

[b1  VrotaiMuorj  notaa.— Where  by 
special  act  the  name  of  a  corpora- 
tion is  changed,  and  under  Its  new 
name  it  is  made  the  successor  of  all 
the  liabilities,  choses  in  action,  and 
assets  of  the  former  corporation,  it 
may  maintain  an  action  on  a  promis- 
sory note  executed  to  it  by  its  old 
name,  without  such  notes  Ijelng  In- 
dorsed.      Northwestern     College     v. 


Schwegler,  37  Iowa  577. 

IS.  Ala. — North  Birmingham  Lum- 
ber Co.  V.  Sims,  167  Ala,  595,  48  S 
84. 

Ind. — State  Exch.  Bank  v.  Paul. 
68  Ind.  A.  487,  108  NE  632,  534  [clt 
Cyc]. 

Ky. — ^Wllhlte  v.  Convent  of  Good 
Shepherd,  117  Ky.  261,  78  SW  138. 
26  KyL  line. 

Me. — Longley  v.  Longley  Stage 
Line  Co.,  23  Me.  89,  40  (where  the 
corporators  concluded  to  "rub  out 
and  begin  anew'"). 

Mo. — Dean  v.  La  Motto  Lead  Co., 
59  Mo.   623. 

Nebr. — Carlon  v.  City  Sav.  Bank, 
82  Nebr.  682,   118  NW  384. 

Va. — ^Wrlght-Csesar  Tobacco  Co.  v. 
Hoen,  105  Va.  327,  54  SE  309. 

And  see  other  cases  supra  note  12. 

18.  Ark. — West  v.  Carolina  L.  Ina 
Co.,  31  Ark.  476  (action  by  corpora- 
tion on  boi;d). 

Ind. — Rosenthal  v.  Madison,  etc, 
Plank-Road  Co.,  10  Ind.  3Si8;  Philopy 
V.  Aukerman-Brlght  Lumber  Co.,  66 
Ind.  A.  266,  105  NE  161. 

Iowa. — Northwestern  College  v. 
Schwegler,   37  Iowa  577. 

Me. — Buckaport.  etc,  R,  Co.  v. 
Buck,   68  Me.   81. 

N.  T. — Hyatt  v.  McMahan,  26  Barb. 
457. 

Pa. — Com.  V.  Pittsburgh,  41  Pa. 
278. 

S.  C — South  Carolina  Mut.  Ins.  Co. 
V.  Price,  67  S.  C.  207,  46  SB  173. 

Tenn. — Greenville,  etc.,  R.  Co.  v. 
Johnson,  8  Baxt.  332. 

And  see  other  cases  supra  note  12. 

17.  St.  Louis,  etc.,  R.  Co.  v.  Mil- 
ler,  43  111.   199. 

18.  South  Carolina  Mut.  Jns.  Co. 
V.  Price,  67  S.  C.  207,  45  SB  173.  Se« 
also  infra  this  section. 

19.  111. — Reading  v.  Wedder,  66 
111.  80. 

Ky. — New  Liberty  Literary  Inst.  v. 
Curd,  3  Ky.  Op.  211. 

Me.— Bucksport,  etc,  R.  Co.  v. 
Buck,  68  Me.  81. 

N.  J. — Delaware,  etc,  R.  Co.  v. 
Irick,  as  N.  J.  L.  S21. 

Pa. — Com.  V.  Pittsburgh,  41  Pa. 
278, 

Tenn. — GreenevUle,  etc,  R.  Co.  T. 
Johnson,  8  Baxt.  332. 

Ohann  of  name  f  lom  tliat  ooBt«in- 
platsd  ny  nLbaorlption  arraemaBt  as 
affecting  subscription  see  Infra  S  910. 

30.  South  Carolina  Mut.  Ins.  Co. 
V.  Price,  67  S.  C.  207,  45  SE  173.    , 

31.  Crane  Co.  v.  Specht,  39  Nebr. 
123,    57   NW  1015,    42  AmSR  662. 

33.  Poughkeepsie  City  Nat.  Ba.nk 
V.   Phelps,    16   Hun    (N.  T.)   168. 

33.     State  Bxch.   Bank  v.   Paul,    SS 


For  toter  oaaaa,  davslopmanta  and  oltanyas  in  the  law  see  cumulative  Annotatlons,^8amn  title,  page  and  note  number. 
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therein,  where  there  was  no  plea  in  abatement  on 
the  gronnd  of  misnomer,  and  the  only  objection  is 
that  there  was  no  such  corporation." 

Action  commenced  in  old  name  after  change. 
If  an  action  is  brought  by  or  against  a  corpora- 
tion in'  its  old  name  aftei*  a  change  of  its  name, 
it  is  a  case  of  misnomer  and  "the  general  rules  in 
relation  to  misnomer  apply.^  In  such  case  the  de- 
fect may  be  cured  by  amendment.^  But  as  we  have 
seen,  it  has  been  held  that,  although  the  name  of  a 
corporation  has  been  changed  by  an  act  of  the 
legislature,  if  the  corporation  continues  to  con- 
duct its  business  in  its  original  name,  and  other- 
wise exclusively  uses  that  name  after  the  passage 
of  the  act,  it  may  'by  usage  regain  such  original 
name,  and  can  be  lawfully  kued  and  proceeded 
against  by  that  name.^ 

Change  to  name  of  another  coiporation.  Of 
coarse,  where  a  court  changes  the  name  of  a  corpo- 
ration to  that  of  another  distinct  corporation,  the 
change  does  not  invest  the  corporation  under  its 
new  name  with  any  of  the  property,  trusts,  or 
charter  rights  of  the  corporation  whose  name  is 
taken."  Nor  will  a  conveyance  to  the  corporation 
in  its  new  name  vest  the  title  in  the  other  corpo- 
ration of  such  name." 

[$  387]  g.  Effect  of  Unanthorized  or  Iiregnlar 
Oluuige.  There  is  a  conflict  in  the  decisions  as  to 
the  effect  of  an  unauthorized  change  in  the  name  of 
a  corporation.  In  Kentucky  it  has  been  held  that 
to  change  the  corporate  name  without  authority  is 
to  abandon  the  corporation ;  that  the  identity  of  the 
creature  authorized  by  statute  to  do  business  is 
destroyed  by  an  abandonment  of  its  name  and  an 
attempted  substitution  of  a  new  name  without  the 
anthority  of  law;'"  and  therefore,  where  there  has 
been  sneh  a  change  of  name  without  authority  of 
law  the  persons  assuming  to  act  in  a  corporate 
capacity  under  the  new  name  are  liable  as  partners 
to  those  with  whom  they  contract.'^  And  in  some 
jurisdictions  it  has  been  held  that  a  contraot  in 
writing  made  by  a  corporation  in  a  name  assumed 
by  it  without  authority  is  void.'''  The  better  view, 
however,  is  that  an  unauthorized  attempt  io 
change  the  nuue  of  the  corporation  is  merely  void 


and  does  not  dissolve  the  coi3>oration  or  otherwise 
affect  its  existence.*'  So  that,  where  a  corporation 
has  assumed  to  change  its  name  without  authority 
of  law,  a  suit  begun  in  its  lawful  name  may  be 
prosecuted  to  judgment  and  the  judgment  will  be 
good."  A  deed  by  a  corporation  under  a  new  name 
which  it  has  assumed  without  authority  of  law, 
describing  land  which  the  corporation  has  owned  in 
its  original  name^  is  a  valid  conveyance;"  and  in 
most  jurisdictions,  as  we  have  seen,  a  corporation 
may  contract  in  a  name  other  than  its  corporate 
name  ani^  may  sue'  and  be  sued  on  the  contract  in 
its  proper  name."  Even  when  an  action  is  brought 
by  or  against  the  corporation  in  the  new  name,  it 
is  merely  a  case  of  misnomer,  and  the  judgement 
therein  is  not  void.'^  If  the  corporation  undertakes 
to  changie  its  name  under  statutory  authority  and 
a  certificate  is  granted,  and  it  thereafter  does 
business  in  the  new  name,  irregularities  in  making 
the  change  will  not  prevent  it  from  having  a  de 
facto  corporate  existence  under  the  new  name 
which  cannot  be  collaterally  attacked  ;**  and  where 
a  corporation  undertakes  to  change  its  name  under 
statutory  authority  and  contracts  in  the  new  name, 
neither  the  corporation  nor  the  other  party  to  such  a 
contract  can  set  up  irregularity  in  the  change  of 
name  to  escape  liability  on  the  contract.*"  It  has  also 
been  held  that  an  act  authorizing  a  corporation  to 
change  its  name  by  amendment  of  its  articles  or 
charter,  although  unconstitutional,  gives  color  of 
law  for  the  change,  so  that,  if  it  changes  its  name 
in  pursuance  of  the  statute  and  afterward'  exer- 
cises its  franchises  in  good  faith,  it  is  at  least  a 
corporation  de  facto  under  the  new  name.*"  If 
a  corporation  undertakes  in  good  faith  -to  change 
its  name  and  the  attempt  fails  because  of  the  exist- 
ence of  another  corporation  of  the  new  name,  a  con- 
veyance to  the  corporation  in  the  new  name  of 
property  purchased  by  it  does  not  vest  the  title  in 
the  other  corporation."  But  a  corporation  whose 
name  is  changed  without  authority  acquires  no 
right  to  the  use  of  the  new  name  as  against  another 
corporation  which  has  lawfully  acquired  the  same 
name." 

[i  388]    7.    Effect  of  Misnomer— a.    In  General. 


Ind.  A.  487.  108  NB  532,  534  [cit 
Cyc];  Welfley  v.  Shenandoah  Iron, 
etc,  Co.,  83   Va.  768,  3  BE  376. 

M,  Water  Lot  Co.  v.  Brunswick 
Bank,  58  Ga.  30. 

3S.  Delaware,  etc.,  R.  Co.  v.  Irlck, 
23  N.  J.  L.  321,  326,  327.  See  supra 
i  388  et  sea. 

38.  North  Birmingham  Lumtrar 
Co.  V.  Sims,  1C7  Ala.  596,  48  S  84; 
West  V.  Carolina  L.  Ins.  Co.,  31  Ark. 
476.    See  also  supra  9  StS. 

37.    Alexander  v.  Bemey,  28  N.  J. 
Eq.  90.     See  supra  i  371. 
_S8.    In  re   Bloomfleld  First  Presb. 
Caiurch.  Ill  Pa.  166,  2  A  574. 

SS.  Clarke  t.  Milligan,  68  Minn. 
413.  59   NW  966. 

30.  Cincinnati  Cooperage  'Co,  v. 
Bate,  96  Ky.  366,  26  SW  638,  16  KyL. 
t26,  49  AmSR   300. 

31.  Cincinnati  Cooperate  Co.  v. 
Jtate,  96  Ky.  356,  26  SW  638,  16  KyL 
«26.  49  AmSR  300;  Cincinnati  Coop- 
erage Co.  V.  Bate,  14  KyL,  469. 

31  Scarsdale  Pub.  Co.  v.  Carter, 
S3  Misc.  271.  lie  NYS  731. 
_33.  Richards  v.  Minnesota  Say. 
Bank.  75  Minn.  196,  77  NW  822: 
0;DonneU  v.  Johns,  76  Tex.  362,  li 
SW  376. 

.,3t  aDonnell  v.  Johns,  76  Tex. 
J62.  13  SW  376. 

35.  Mount  Palatine  Academy  v. 
KletnschnHz,  28  Jll.  133.  See  also 
supra  I  386.  / 

^38.  Phillips  V.  International  Text- 
Book  Co.,  26  Pa.  Super.  230.  See 
supra  It  871,  S8C. 


37.  Hyatt  v.  McMahon,  26  Barb. 
(N.  T.J  467  (holding;  that  the  maker 
of  a  note  to  a  corporation  could  not 
defend  suit  thereon  by  a  receiver 
appointed  for  the  corporation  on  the 
grround  that,  after  the  note  was 
given,  the  name  of  the  corporation 
was  changed,  and  the  receiver  was 
appointed  for  It  In  proceedings 
brought  against  It  under  the  new 
name,  and  that  the  proceedings  for 
changing  its  name  were  void,  where 
the  complaint  showed  the  Identity  of 
the  corporation  for  which  plaintiff 
was  appointed  receiver  and  the  one 
named  as  the  payee  of  the  note;  the 
misnomer.  If  any,  being  immaterial); 
King  V.  Ilwaco  R..  etc.,  Co.,  1  Wash, 
127,  23  P  924  (holding  that  where  a 
corporation  attempted  to  change  its 
name,  but  failed  by  reason  or  non- 
compliance with  the  method  pre- 
scribed by  statute,  and  afterward  ob- 
tained a  judgment  In  the  new  name, 
it  was  sufHcIent,  on  objection  made 
after  judgment.  If  the  complaint 
stated  facts  which  Identified  the  cor- 
poration). See  also  infra  |  388  et 
seq. 

38.  International  Sav.,  etc,  (>>.  v. 
Stenger,  31  Pa.  Super.  294. 

39.  Greenevllle,  etc.,  R.  Co.  v. 
Johnson,  8  Baxt.  (Tenn.)  332  (hold- 
ing that  where  a  corporation  organ- 
ized by  the  permission  of  the  chan- 
cery court  sued  a  subscriber  to  its 
stock  upon  his  subscription,  the 
latter,  who  had  dealt  with  it  as  a 
corporation,  could  not  deny  the  valid- 


ity of  the  proceeding  by  which  the 
name  of  the  corporation  was  changed, 
although  the  subscription  recognized 
the  old  name  of  the  corporation).       * 

4a  Richards  v.  Minnesota  Sav. 
Bank,  76  Minn.  196,  77  NW  822. 
Compare  supra  {   224. 

41,  Clarke  v.  Milllgan,  58  Mihn. 
413,  59  NW  956  (in  this  case  there 
were  a  corporation  styled  the  Ken- 
tucky Iron  Company  and  another 
'.styled  the  Virginia  Iron  Company. 
The  latter  attempted  by  resolution 
to  amend  its  articles  by  chanRlne-  Its 
name  to  the  Kentucky  Iron  Com- 
pany, which  attempt  lulled  because 
of  the  existence  of  another  corpora- 
tion with  that  name.  Before  this 
had  been  learned,  the  Virginia  Iron 
Company  purchased  from  M  real  es- 
tate, which  he  conveyed  to  it  In  its 
supposed  name  of  the  Kentuckv  Iron 
Company,  and  the  deed  was  recorded 
The  parties  acted  In  good  faith,  and 
In  ignorance  that  any  other  corpora- 
tion bore  that  name.  Plaintiffs  saw 
the  record,  and  without  making  fur- 
ther inquiry  as  to  the  land,  and  sup- 
posing it  belonged  to  the  real  Ken- 
tucky Iron  Company,  transferred 
property  to  that  company,  and  took 
In  payment  shares  of  its  stock.  It 
was  held  that  the  title  to  the  land 
conveyed  by  M  did  not  pass  to  the 
real  Kentucky  Iron  Company;  and 
also  that  M  and  the  Virginia  Iron 
Company  were  not  estopped,  as  to 
plaintiffs,  to  deny  that  It  so  passed). 

48.     Ft.   Pitt  fildg.,   etc.,   Assoc,   y. 
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Althongh  there  is  some  conflict  in  the  deeisioBs," 
the  general  rule  is  that  the  misnomer  of  a  corpora- 
tion in  an  instrument  has  the  same  effect  only  as 
the  misnomer  of  an  individual.** 

[i  3891  b.  In  OoutractB,  Deeds,  and  Oonrey- 
ances.  The  general  rule  therefore  is  that  the  mere 
misnomer  of  a  corporation  in  a  bond,  note,  or  other 
deed  or  contract  does  not  Irender  the  same  invalid 
or  inoperative,  but  the  corporation  may  sue  or  be 
sued  thereon  in  its  true  name  with  proper  allega- 
tion and  proof  that  it  is  the  corporation  in- 
tended;" and  its  identity  may  be  established  by 
parol  evidence.**  Nor  will  a  grant  or  conveyance  to 
or  by  a  corporation  be  invalidated  by  a  misnomer 
if  its  identity  as  the  corporation  intended  is  estab- 


lished." 

Aasnmed  name.  It  has  been  held  in  New  Yoii 
that  when  a  corporation  unlawfully  assumes  a  name 
different  from  its  corporate  name  for  the  purposes, 
of  its  business  and  contracts  in  such  name,  this  is 
not  a  case  of  misnomer,  and  the  contract  is  not 
binding  even  upon  the  corporation.*"  The  general 
rule,  however,  is  that  a  corporation  may  contract 
in  an  assumed  name,  and  such  a  contract  will  be 
good.** 

[i  390]  c.  In  DsTises  or  LegadeB.  In  like  man- 
ner misnomer  of  a  corporation  will  not  avoid  a  de- 
vise or  legacy  to  it  if  it  is  so  described  therein  that 
it  can  be  clearly  identified  as  the  party  intended.'* 

[$  391]    d.    In  Actions  and  Other  Judicial  Pro- 


Model   Plan  BIdtr.,   etc.,  Assoc,   169 

Fa.   308,   28  A  21«. 

43.  See  cases'  specifically  referred 
to  Infra  i  889  et  seq. 

44.  111. — Northwestern  Distilling 
Co.  V.  Brant,  69  III.  658,  18  AmR 
681. 

Ihd. — ^Haaselman  v.  Japanese  Dev. 
Co.,  2  Ind.  A.  180,  27  NS^SIS,  28  NE 
207. 

Mass. — Commercial  Bank  v. 
French,  21  Pick.  486,  82  AmD  280; 
Medway  Cotton  Mfy.  v.  Adams,  10 
Mass.  360. 

Mich. — Walrath  v.  Campbell.  28 
Mich.  111. 

N.  C— Ryan  v.  MarUn,  91  N.  C. 
464. 

Pa. — Berks,  etc..  Tump.  Road  v. 
Myers,   6  Serir.  &  R.  12,  9  AmD  402. 

Ene. — Eastham  v.  Blackhum  R. 
Co.,  9  Exch.  758,  26  EngL&Bq  498, 
156    Reprint    325. 

Ont. — King's  College  v.  Roe,  1  C.  L,. 
Chamb.    (U.  C.)   111. 

"That  modern  corporations  derive 
their  being  and  powers  from  the 
acts  by  which  they  are  created,  and 
must  In  all  things  be  governed 
thereby,  is  a  principle  generally  ad- 
mitted. But  It  ha^  also  long  since 
been  determined,  that  acts  done  by, 
or  to,  a  corporation,  by  a  name  sub- 
stantially Its  true  name,  though 
differing  therefrom  in  words  and 
syllables,  are  valid.  And  upon  this 
principle  many  cases  liave  been  de- 
cided. See  the  case  of  Lynne  Regis' 
Case,  10  CSke  122  b.  77  Reprint  1111. 
and  the  cases  here  referred  to." 
Bower  v.  State  Bank,  S  Ark.  234, 
236. 

[a]  mattMtlon  bctwMB  aaaiM  of 
aalnzal  paraons  and  of  ooTpoiatloBS. 
—It  has  been  pointed  out  that, 
whereas  the  alteration  of  a  letter 
or  the  transposition  of  a  word  In  the 
name  of  a  natural  person  may  make 
■a  totally  different  name,  yet  where 
the  name  of  a  corporation  consists 
of  ai>eclal  descriptive  words,  the 
transposition  of  them,  an  interpola- 
tion among  them,  an  omission  from 
them,  or  an  alteration  of  some  of 
them  may  make  no  essential  differ- 
ence In  their  sense,  and  that  the- 
altered  name  may  still  be  regarded 
aa  the  name  of  the  corporation. 
Newport  Mechanics'  Mfg.  Co.  v. 
Starbird,  10  N.  H.  123,  84  AmD  146 
(per  Upham,  J.). 

45.  u.  S. — Clement  v.  Lathrop,  18 
Fed.  886. 

Ala. — Douglass  v.  Mobile  Branch 
Bank,  19  Ala.  669. 

Ark. — Bower  v.  State  Btuik,  6  Ark. 
284 

ill. — Sykes  v.  Peo.,  132  111.  32.  23 
NE  391  (dictum);  Northwestern  Dis- 
tilling Co.  V.  Brant,  69  111.  668,  18 
AmR  631;  Mount  Palatine  Academy 
V.  Kleinschnltx,  28  111.  138  (note  and 
deed  of  trust  by  old  corporation  un- 
der name  of  new  corporation); 
Chadsey  v.  McCreery,   27  111.  263. 

Ind. — Qlaas  v.  Tipton,  etc..  Tump. 
Co.,  32  Ind.  376  (dictum);  Hassel- 
man  v.  Japanese  Dev.  Co.,  2  Ind.  A. 
180.    27    NB    318,    28    NE    207. 

Ky. — Neff  v.  Covington  Stonft  etc, 
Co..  108  Ky,  467,  66  SW  697,  21  KyL 
1464,  6«  SW  728,  22  KyL.  139;  Pendle- 


ton v.  (Commonwealth  Bank,  1  T.  B. 
Mon.  171. 

La. — Bridgeford  v.  Hall,  18  La. 
Ann.  211. 

Md. — Chilton  v.  Brooks,  71  Md. 
446,  18  A  868-  Hagers-Town  Tump. 
Road  Co.  V.  Creeger,  6  Harr.  &  J. 
122.  9  AmD  495. 

Mass. — Melledge  v.  Boston  Iron 
Co.,  5  Cush.  168.  61  AmD  69;  Lowell 
V.  Morse,  1  Mete.  473;  Granville  Mid- 
dle Parish  Charitable  Assoc,  v.  Bald- 
win, 1  Mete.  369'  Commercial  Bank 
V.  French,  21  Pick.  486,  32  AmD  280; 
Medway  Cotton  Mfy.  v.  Adams,  10 
Mass.  860;  Mlnot  v.  (Curtis,  7  Mass. 
441. 

Mich. — ^Ferry  v.  Cincinnati  Under- 
writers. Ill  Mich.  261.  69  NW  483; 
Walrath  v.  Campbell,  M  Mich.  111. 

N.  J. — Upper  AUoways  Creek  Tp. 
v.  String,  10  N.  J.  L.  323;  Middle- 
town  Tp.  v.  McCormlck,  3  N.  J.  L. 
92;  Woolwich  Tp.  v.  Forrest,  2  N.  J. 
L.  107;  Hoboken  Bldg.  Assoc  v. 
Martin,  13  N.  J.  Eq.  427. 

N.  T. — Van  Norden  Trust  Co.  v. 
L.  Rosenberg,  62  Misc.  286,  114  NTS 
1026;  Hammond  v.  Shepard,  29  How 
Pr  188;  Brockway  v.  Allen,  17  Wend. 
40;  New  York  African  Soc.  v.  Varick. 
13  Johns.  38;  Boisgerard  v.  New 
York  Banking  Co..  2  Sandf.  Oh.  23 
[aff  4  CbSent  20]. 

N.  C— -Ashevllle  Div.  No.  16  v. 
Aston,  92  N.  C.  678;  Ryan  v.  Martin. 
91  N.  C.  464. 

Oh. — MUford,  etc..  Tump.  (3o.  v. 
Brush,  10  Oh.  111.  86  AmD  78;  C^anal 
Fund  Comrs.  v.  Perry,   6  Oh.  66. 

Pa. — ^Berks,  etc.,  Turnp.  Road  ▼. 
Myers,  6  Serg.  &  R.  12,  9  AmD  402. 

Tenn. — Precious  Blood  Soc.  v. 
Elsythe,  102  Tenn.  40,  60  SW  769. 

Va. — Culpeper  Agricultural,  etc., 
Soc.  V.  DIgges.  6  Rand.  (27  Va.)  166, 
18  AmD  708. 

W.  Va. — Marmet  Co.  v.  Archibald, 
37  W.  Va.  778,  17  SB  299. 

Wis. — Woodrough,  .  etc.,  Co.  v. 
Witte,  89  Wis.  637,  62  NW  618. 

Ont. — Trent,  etc..  Road  Co.  v. 
Marshall,  10  U.  C.  C.  P.  329;  Ruits 
V.  Roman  Catholic  Bpiscopal  (Torp., 
30  U.  C.  Q.  B.  269;  Bruce  County 
Provisional  Corp.  v.  Cromar,  22  U.  C. 
Q.  B.  821;  Whitby  Tp.  v.  Harrison, 
18  U.  C.  Q.  B.  603:  Brock  DIst.  Coun- 
cil V.  Bowen,  7  U.  C.  Q.  B.  471. 

Eng. — Lynne  Regis'  Case,  10  Coke 
122  b,  77  Reprint  1111. 

"The  general  rule  to  be  collected 
from  the  cases  is,  that  a  variation 
from  the  precise  name  of  the  cor- 
poration, when  the  true  name  Is 
necessarily  to  be  collected  from  the 
instrument,  or  is  shown  by  proper 
averments,  will  not  invalidate  a 
grant  by  or  to  a  corporation,  or  a 
contract  with  it;  and  the  modern 
cases  show  an  Increased  liberality 
on  this  subject."  2  Kent  Comm.  p 
292.  Contra  Knight  v.  Wells,  1  Ld. 
Raym.  80,  91  Reprint  960  (holding 
that  a  bond  entered  into  by  a  cor- 
poration in  a  wrong  name   Is  void). 

46.  iSee  cases  in  preceding  note; 
and  Evidence   [17  CJyc  708,  711]. 

47.  Ala — Douglass  v.  Mobile 
Brancfh  Bank,  19  Ala.  669. 

Cal. — Sixth        Dlst.        Agricultural 


Assoc.  V.  Wright,  164  Cal.  119,  97  P 
144. 

Del. — Wilmington  Baptist  (Thurch 
V.  Laird,  86  A  1082. 

111. — CHiurch  of  (Christ  v.  Hammond 
Christian  Church,  193  lU.  144,  61  NE 
Ills;  Preachers'  Aid  Soc.  v.  Bngland, 
106  111.  126  (where  the  grant  was  to 
a  religious  society,  executed  to  the 
trustees,  and  no  other  corporation 
for  like  purposes  was  shown  to 
exist);  Northwestern  Distilling  Co. 
v.  Brant,  69  111.  668,  18  AmR  631; 
Mouilt  Palatine  Academy  v.  Klein- 
schnitz,    28    111.    138    (deed   of   trust). 

Ind. — Glass  v.  Tipton,  etc.  Tump. 
Co.,   32  Ind.   376    (dictum). 

Ky. — Kentucky  Seminary  v.  Wal- 
lace, IS  B.  Mon.   36. 

Md. — cnillton  V.  Brooks,  71  Md.  445. 
18  A  868  (misnomer  In  an  assign- 
ment by  a  corporation  of  a  mort- 
gage); Coulter  v.  Western  Theo- 
logical Seminary,  29  Md.   69. 

N,  H. — Newport  Meohaolcs'  Mfg. 
Co.  v.  Starbird,  10  N.  H.  123,  34 
AmD  14C;  Gospel  Propagating  Soc. 
V.  Young.  2  N.  H.  810. 

N.  J. — Claims  v.  Hay,  21  N.  J.  L. 
174. 

N.  T. — New  York  African  Soc.  v. 
Varick,  IS  Johns.  38. 

N.  C— Ashevllle  Dlv.  No.  15  v. 
Aston,  92  N.   C.   678. 

Tenn. — Precious  Blood  Soc.  v.  El- 
sythe, 102  Tenn.  40,  60  SW  769. 

Tex. — Ballard  v.  Carmichael.  17 
SW  393  (misnomer  cured  by  execu- 
tion and  acknowledgment). 

Wis. — ^Woodrough,  etc..  Co.  v. 
Wltte,  89  Wis.   687,   62  NW  618. 

Bng.— Doe  V.  Miller,  1  B.  &  Aid. 
699,  106  Reprint  267. 

Ont. — Grand  Junction  R.  <3o.  v. 
Midland   R.   Co..   7  Ont.   A.   681. 

[a]  Ooxporatlon  w«U  named. — ^But 
a  deed  made  by  mistake  to  a  party 
or  corporation  well  named  will  not 
be  construed  In  a  court  of  law  to 
Inure  to  another  party  or  corpora- 
tion.    Cairns  v.  Hay,  21  N.  J.  L.  174. 

48.  Scarsd&le  Pub.  Co.  v.  Carter. 
63    Misc.    271,    116    NYS    731. 

4*.  III. — Mount  Palatine  Academy 
v.  KleinschiUts,   28   III.   133. 

Ky. — ^Neff  v.  Ciovlneton  Stone,  etc. 
Co..  108  Ky.  467,  66  SW  697.  21 
KyL  1454,  56  SW  728,  22  KyL  139. 

Mass. — Melledge  v.  Boston  Iron 
Co.,  6  (Cush.  168,  61  AmD  69. 

Mich. — Ferry  v.  Cincinnati  Under- 
writer^  111  Mich.  261,  69  NW  483. 

Pa. — Phillips  y.  International  Text 
Book   Co.,    26   Pa.  Super.    230. 

W.  Va. — Marmet  Co.  v.  Archibald. 
37  W.  Va.  778,   17  SB  299. 

Wis. — Woodrough,  etc.,  O).  v. 
Witte,  89  Wis.  687,  62  NW  618. 

Eng. — Anonymous,  3  Salk.  102,  91 
Reprint  717;  Dutch  West-India  C!o. 
V.  Van  Moses,  Str.  612,  93  Reprint 
733. 

See  supra  f  871. 

SO.  Ind. — Glass  v.  Tipton,  etc 
Tump.  Co.,   32  Ind.  376    (dictum).    . 

Md. — Vansant  v.  Roberts.  3  Md. 
119. 

Mass. — Sutton  First  Parish  v.  <3oIe. 
3  Pick.  232. 

Mo. — St.  Louis  Hospital  Assoc  v- 
Williams,    19    Mo.    609.      See  also   St. 


For  latac  oaaaa,  OairslopaMBta  and  ohMMr*"  In  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 
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CORPORATIONS 


[14  C.  J.]     325 


eaedinp.*^  The  misnomer  of  a  corporation  in 
pleadings  and  otherwise  in  judicial  proceedings  has 
the  same  effect  as  the  misnomer  of  an  individual .°' 
The  general  rule  is  that  a  corporation  must  sue  and 
appear  in  court  in  its  proper  name;^  and  ,it  has 
been  held  that  where  a  corporation  takes  judicial 
proceedings  for  its  own  benefit,  it  must  proceed  in 
its  true  name,  and  if  it  proceeds  in  a  manner  ma- 
terially and  sfubstantially  different,  the  proceedings 
will  be  invalid.**  On  the  other  hand,  however,  the 
general  rule  is  that,  in  the  absence  of  a  plea  or 
loswer  in  abatement,  the  mere  misnomer  of  a  plain- 
tiff corporation  in  the  declaration,  complaint,  or 
bill,  and  a  consequent  variance  between  the  plead- 
ing and  the  proof  as  to  its  name  will  not  be  fatal 
where  the  identity  of  the  corporation  clearly  ap- 
pears, and  that  the  judgment  in  the  action  will  b^ 
valid.'*  And  when  an  action  is  brought  against 
a  corporation,  the  general  rule  is  that  where  the 


name  is  mistaken  materially  and  substantially,  or 
where  there  is  such  a  variation  that  a  different 
entity  is  indicated,  the  suit  cannot  be  regarded  as 
against  the  corporation,  and  it  cannot  be  affected 
by  the  proceeding^  or  judgment  therein;**  but  a 
mere  misnomer  of  a  corporation  defendant  in  words 
and  syllables  is  immaterial,  and  a  judgment  in  the 
action  will  bind  it  if  it  is  duly  served  with  process 
or  appears  and  does  not  plead  the  misnonier  in 
abatement.*'  As  a  general  rule  the  misnomer  of 
a  corporation  in  a  notice,**  summons,**  notice  by 
publication,*  garnishment  citation,**  writ  of  certio- 
rari,** or  other  step  in  a  judicial  proceeding**  is 
immaterial  if  it  appears  that  it  could  not  have  been, 
or  was  not,  misled. 

Assnmed  name.  If  a  corporation  has  acquired  a 
name  by  usage**  an  adjudication  against  it  by  the 
name  so  acquired  is  valid  and  binding.** 

Amendment.    Misnomer  of  a  corporation  plain- 


Louis  County  Ct.  T.  Oriswold.  68 
Mo.  175. 

N.  T.— New  Torit  Inst,  for  the 
Blind  T.  How.  10  N.  Y.   84. 

N.  C— Byan  v.  Martin.  >1  N.  C 
4(4;  North  Carolina  Deaf,  etc,  Inst 
T.  Norwood,  46  N.  C  W. 

-Ens. — Oxford  TTniverstty's  Case, 
10  Coke  63  b,  77  Reprint  1006;  Fos- 
ter ▼.  Walter,  Cro.  BlU.  106,  78  Re- 
?rlnt  864;  Oounden  t.  Clerke.  Hob. 
9.  80  Reprint  180;  Oeneral  Lylng'-In 
Hospital  T.  Knight,  11  EnKL&Ba  191. 

See  also  Carder  v.  Fayette  County, 
16  Oh.  St  S5t:  Bacon  Abr.  Corpora- 
tions; and  Wilis  (40  Cyc  1447.  14M]. 

U.  Da  iBUetBient  or  lafonnatlOB 
Me  Indictments  and  Informations 
[»  Cyc  861,  441,  44<,  460.  487]. 

as.  V.  8. — ^LAfayette  Ins.  Co.  y. 
French.  18  How.   404.   16  L.  ed.   461. 

IH. — Pennsylvania  Co.  v.  Sloan,  186 
ni.  72,  17  N%  37,  8  AmSR  837. 

Me.— Marston  v.  F.  C.  Tlbbetts 
Mercantile  Co.,  110  Me.  fi38,  87  A 
220. 

N.  H. — Bumham  v.  Strafford 
Cbnnty  Sav.  Bank,  6  N.  H.  446. 

Tenn. — ^Toung  v.  South  Tredegar 
Iron  CO.,  88  Tenn.  IM,  t  SW  202,  4 
AmSR  762. 

And  see  other  ease*  In  tbe  follow- 
inr  notes. 

63.    Woolwich  Tp.   ▼.    Vorreat,    S 

N.  J.  L.  107. 

5t.  Glass  ▼.  Tipton,  etc..  Tump. 
Co.,  22  In^.  876  (proceeding  by  cor- 
poration to  assess  benefits  fbr  con- 
stmctton  of  road;  infra  f  396);  Brlt- 
taln  T.    Newland,    19   N.  C.   888. 

66.  u.  a. — Baltimore,  etc..  R.  Co. 
T.  Fifth  Baptist  Church,  187  U.  8. 
S68.  11  set  186,  84  L.  cd.  784. 

Ky. — ^Pendleton  t.  Commonwealth 
Bonk.  1  T.  B.  Mon.  171. 

Md.— Ooulter  v.  Western  Theologi- 
cal Seminary,  20  Md.  69. 

Mich. — Thatcher  v.  JamcUca  West 
River  Nat  Bank.  19  Mich.  196 
(where  the  declaration  was  by  "The 
west  River  National  Bank  of  Ja- 
maica, Vermont"  and  the  certiflcate 
introduced  In  evidence  showed  that 
its  name  was  "Tbe  West  River 
National  Bank  of  Jamaica"). 

Miss. — Hudson  V.  Poindezter,  42 
Hiss.   304. 

.  N.  H. — Sunapee  ▼.  Bastman,  82 
N.  H.  470. 

.  N.  T. — ^Barnes  v.  Ferine,  9  Bartk, 
2J2  Jaflr  12  N.  T.  18);  Little  Palls 
M.  E.  (Aarcta  ▼.  Tryon,  1  Den.  461; 
ntica  Bank  v.  Smafley.  2  Cow.  770, 
14  AmD  B26    (aff  8  Cow.  398]. 

Pa. — ^EYeeland  v.  Pennsylvania 
Cent  Ins.  Co.,  94  Pa.  604;  North- 
umberland County  Bank  t.  Byer,  60 
Pe-  436;  Gray  v.  Monongahela  Nav. 
Co.,  2  Watts  &  S.  166,  3?  AmD  600; 
Washington  Oamp  v.  Funeral  Ben. 
Assoc,   8   Pa.  Dlst   196. 

Eng.— Stafford  v.  Bolton,  1  R  A  P. 
40,  126  Reprint  767;  TauntMi  Market 
T.  Klmberley,  W.  Bl.  1120,  96  Reprint 

See  generally  Abatement  and  Re- 


vival J  191. 

8A.  Bumham  v.  Strafford  County 
Sav.  Bank,  6  N.  H.  446;  Southern 
Pac.  Co.  V.  Block.  84  Tex.  21,  19  SW 
800. 

67.  U.  S. — ^Lafayette  Ins.  Oo.  v. 
French,  18  How.  404,  15  L..  ed.  451 
("President  Directors  and  Company 
of  the  Iiafayette  Insurance  Com- 
pany" instead  of  "Lafayette  Insur- 
ance Company");  Bate  Refrigerating 
Oo.  v.  QllTett,  31  Fed.  809;  Virginia, 
etc.  Steam  Nav.  Co.  v.  U.  S.,  28  F. 
Cas.  No.   16,973,  Taney   418. 

Oa Mcintosh    Cbunty    v.    Aiken 

Canning  Co..  123  Ga.  647,  61  SB  686. 

HI. — -Pennsylvania  Co.  v.  Sloane, 
126  HI.  72,  17  NB  87,  8  AmSR  837: 
Chicago,  etc..  R  Ca  v.  HelnriCh,  67 
la  A.  899  [aff  167  lU.  888,  41  NB 
8601. 

Ind. — ^Bloomfleld  B.  Co.  v.  Bturress, 
82  Ind.  83. 

Iowa. — Wilson  v.  Baker,  62  Iowa 
423,  8  NW  481  ("Algona  College"  in- 
stead of  "The  Trustees  of  Algona 
College,"  tbe  true  name). 

Kan.— Atchison  County  School 
Dlst  No.  14  V.  Oriner,  8  Kan.  224. 

Ky. — Wilhite  v.  Convent  of  Good 
Shepherd,  117  Ky.  261,  78  8W  138, 
26  KyLi  1876;  Louisville,  eta,  R.  Co. 
V.  Hall,  12  Bush  131. 

La.— -Commercial  Nat  Bank  v. 
Jackson,  111  La.  796,  86  6  910  (mis- 
nomer of  garnishee). 

Me. — ^Marston  v.  P.  C  Tlbbetts 
MercanUle  0>..  110  Me.  638,  87  A 
220. 

Md. — ^Baltimore  Marine  Bank  v. 
Blays,  4  Harr.  &  J.  338. 

Mass.— Gilbert  v.  Ncuitucket  Bank, 
6  Mass.  97. 

Mich. — Lake  Superior  Bldg.  ■  Co.  v. 
Thompson.  82  Mich.  293. 

Mont — Clark  v.  Oregon  Short  Line 
R.  Co..  29  Mont  317,  74  P  734. 

N.  H. — Bumham  v.  Strafford 
County  Sav.  Bank,  6  N.   H.  446. 

N.  T. — Whittlesey  v.  Frantz,  74 
N.  T.   466.   ' 

Oh. — State  v.  Bell  Tel.  Co.,  36  Oh. 
St   2r96,   38  AmR   699. 

Tenn.— rToung  v.  South  Tredegar 
Iron  Co^  86  Tenn.  189,  2  SW  202,  4 
AmSR  762.  And  see  Precious  Sec. 
T.  Blsythe,  102  Tenn.  40,  50  SW  759 
(apparently  recognising  the  rule). 

Tex. — Houston,  etc.,  R.  Co.  v. 
Weaver,  (Civ.  A.)  41  SW  846;  South- 
em  Pac.  Co.  V.  Bums,  (ClV.  A.)  23 
SW  288. 

See  also  Ceredo  First  Net  Bank  v. 
Huntington  Distillery  C^.,  41  W.  Vo. 
C80.  28  SB  792,  66  AmSR  878  (recog- 
nising the  rule). 

[a]  On  default. — ^The  rule  applies 
whether  defendant  appears  or  makes 
default.  Marston  v.  F.  C.  Tlbbetts 
Mercantile  Co.,  110  Me.  633,  87  A 
220;  Baltimore  First  Nat.  Bank  v. 
Jaggers,  81  Md.  88,  100  AmD  63; 
Whittlesey  v.  Frants.  74  N.  T.  466. 

[b]  Ba  Waat  Tltglala,  however, 
it  Is  provided  by  statute  that  no 
plea  in  abatement  for  misnomer  shall 


be  allowed  in  any  aotlon,  but  in  a 
case  wherein,  but  for  this  section,  a 
misnomer  would  have  been  pleadable 
In  abatement,  the  declaration  and 
summons  may,  on  motion  of  either 
party,  and  on  the  affidavit  of  the 
right  name,  be  amended  by  inserting 
the  same  therein,  and  this  statute 
applies  in  tbe  case  of  misnomer  of 
a  corporation.  Ceredo  First  Nat 
Bank  V.  Huntington  Distilling  (30., 
41  W.  Va.  630,  23  SB  792,  66  AmSR 
878. 

in  11  mm  er  genasally  see  Abatement 
and  Revival  {  191. 

B8.  Gray  v.  Monongahela  Nav.  <3o., 
2  Watts  &  S.  (Pa.)  166,  37  AmD  600 
(misnomer  of  corporation  In  public 
notice  to  subscribers  for  stock  to 
pay  Installments  on  their  subscrip- 
tions is  immaterial  in  an  action  by 
the  corporation  against  the  sub- 
scriber upon  his  obligation  to  pay): 
Bastham  v.  Blackburn  R.  Co.,  9  Bxch. 
768.  26  BngL&Bq  488.  156  Reprint 
826  (misnomer  of  railroad  company 
in  statutory  notice  preliminary  to  re- 
covery of  damages  for  land  taken 
held  Immaterial  where  the  company 
could  not  be  misled). 

69.  CMaryylUe,  eta.  Tump.  Oo.  v. 
Com.,  (Ky.3  107  SW  827;  Wilhite  v. 
(Tonvent  of  Good  Shepherd,  117  Ky. 
261,  78  SW  138,  18  KyL  1375;  Louis- 
ville, etc.,  R.  Co.  V.  Hall,  12  Bush 
(Ky.)  181;  Ceredo  First  Nat.  Bank 
V.  Huntington  DiBtilling  Co.,  41  W. 
Va.  630,  23  SB  7S2,  6f  AmSR  878; 
King's  College  v.  Roe,  1  C  L.  C%amb. 
(U.  C.)  111.  See  generally  Process 
C32  Cyc  434]. 

•ft.  Clifford  V.  Thun;  74  Nebr.  881, 
104  NW  1062  (holding  that  where  a 
notice  by  publication  was  directed  to 
"The  Globe  Investment  Ctompany." 
and  the  true  name  of  the  corporation 
was  "Globe  Investment  Company," 
the  misnomer  was  so  slight  as  to  be 
immaterial). 

61.  Commercial  Nat.  Bank  v.  Jack- 
son, 111  La.  796,  86  S  910. 

62.  Peo.  y.  Now  York.  etc..  Bridge, 
X  App.  Dlv.  186,  87  NTS  168. 

68.  King's  College  v.  Roe,  1  C.  L, 
Chamb.  (U.  C.)  Ill  (in  styling  of 
consent  rule,  appearance,  and  plea  In 
ejectment). 

64.  Bastham  v.  Blackburn  R.  Co., 
»  Bxch.  768,  26  BngL&Bq  498,  166 
ReiMTlnt  826,  and  other  cases  in  the 
Iireceding  notea 

ea.     See  supra  if  870,  871. 

66.  Alexander  v.  Bemey,  28  N.  J. 
Bq.  90  (holding  that  a  corporation 
may  acquire  a  name  by  usage  by  re- 
taining its  original  name  after  a 
change-  thereof  by  an  act  of  the  legis- 
lature, and  an  adjudication  In  bank- 
ruptcy against  it  by  the  name  so 
acquired  was  valid);  Wilklns  v.  Mo- 
Corkle.  112  Tenn.  688,  710,  80  SW  834 
[dt  Cyc]  (sustaining  a  decree  In 
legal  proceedings  against  a  railroad 
company  by  a  name  which  It  had  ac- 
quired by  usage  and  which  differed 
from  the  name  given  by  its  oharterl 
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tiff"  or  defendant"  may  be  cured  by  an  amend- 
ment of  the  writ,  declaration,  complaint,  or  bill, 
and  such  an  amendment  shonld  generally  be  al- 
lowed."" 

Failure  to  amend.  If  the  misnomer  of  a  corpo- 
ration is  properly  pleaded  in  abatement  the  court 
must  dispose  of  the  issue  before  proceeding  further, 
and  if  the  plea  is  sustained  the  action  must  abate 
unless  the  misnomer  is  cured  by  an  amendment.  It 
is  error  to  enter  judgment  on  the  merits  in  such  a 
case  without  an  amendment.^" 

[$  392]  e.  In  Statntoiy  Notis^.  The  misnomer 
of  a  corporation  in  a  statutory  notice  is  not  fatal 
where  it  appears  that  it  could  not  be  or  was  not 
misled." 

[i  393]  f.  In  Statutes.  The  misnomer  of  a  cor- 
poration in  a  grant  of  powers  by  the  legislature," 
or  in  a  statute  amending  a  charter  or  authorizing 
its  amendment  by  the  company,^'  does  not  invali- 
date the  statute  or  render  it  inoperative  where  the 
intention  of  the  legislature  is  clear.''* 

[f  394]  g.  In  Tax  Assessments.  The  misnomer 
of  a  corporation  in  a  tax  assessment  against  it  will 
not  invalidate  .such  assessment  where  there  is  no 
question  as  to  the  identity  of  the  corporation,^* 

[i  395]  h.  In  Assessment  of  Damages  or  Bene- 
fits.   If  in  an  assessm«nt  of  damages  to  a  corpo- 


ration there  is  a  variance  from  the  corporate  name, 
but  sufiicient  appears  to  show  clearly  what  corpo- 
ration is  intended,  this  will  do.^*  But'  it  has  beeo 
held  that  where  a  corporation  uses  a  wrong  corpo- 
rate name  id  proceedings  by  it  to  have  the  amount 
of  benefit  assessed  to  lands  by  its  road,  the  pro- 
ceedings are  kivalid  and  the  collection  of  the  assess- 
ments made  by  the  adbesson  appointed  on  such  ap- 
plication may  be  enjoined.^^ 

[$  396]  8.  Wrongful  Use  of  Same  or  Similar 
Name  by  Others— a.  General  Snle.  As  we  have 
seen,  the  statutes  in  many  jurisdictions  expressly 
prohibit  a  corporation  from  taking  the  same  name 
as  that  of  another  corporation  existing  under  the 
laws'  of  the  state,  or  a  name  so  similar  thereto  as 
to  be  calculated  to  deceive;"  and  even  at  commcm 
law  and  independently  of  any  statute,  a  corpora- 
tion has,  as  a  rule,  an  exclusive  right  to  the  use 
of  its  name.^  In  either  case  therefore  a  corpora- 
tion whose  exclusive  right  to  the  use  of  its  name  is 
infringed  by  the  use  of  the  same  or  a  similar  name 
by  another  corporation  or  association  will  be  pro- 
tected by  a  court  of  equity  by  injunction,  or  by 
cancellation  under  a  statute,  whatever  may  be  the 
character  of  the  corporations,  and  whether  or  not 
they  are  formed  for  profit,*"  to  the  sanie  extent  and 
upon  the  same  principles  that  individuals  are  pro- 


07.  Smith  ▼.  Tallassee  Branch, 
«tc.,  Plank-Road  Co.,  30  Ala.  650; 
West  V.  Carolina  L.  Ins.  Co.,  31  Ark. 
478;  Sherman  v.  Connecticut  River 
Brldse,  11  Mass.  338-  Hoboken  Bld^ 
Assoc.  V.  Martin,  18  N.  J.  Eq.  427. 

08.  Ala. — North  Birmingham  Lum- 
ber Co.  V.  Sims,  167  Ala.  695,  48  S 
84. 

111. — Pennsylvania  Co.  v.  Sloan.  126 
111.  72,  17  NE  37,  8  AmSR  337. 

Me.— Marston  v.  F.  C.  Tlbbette 
Mercantile  Co.,  110  Me.'  583,  87  A 
220. 

Mass. — Bullard  v.  Nantucket  Bank, 
S  Mass.  99. 

Mont. — Clark  v.  Oregon  Short  Line 
R.  Co.,  29  Mont.  317,  74  P-734. 

69.  See  cases  in  preceding  notes. 
See  generally  Pleading  [31  Cyc  468 
et  seq]:  Process   [32  Cyc  632]. 

70.  Clark  v.  Oregon  Short  Line  R. 
Co.,  29  Mont.  817.  74  P  734. 

71.  Bastham  v.  Blackburn  R.  Co., 
9  Exch.  758,  25  EngL,&Eq  498,  166 
Reprint  326. 

7a.  Riddle  V.  Philadelphia,  etc,  R. 
Co.,  1  Pittsb.  (Pa.)  158;  Atty.-Gen. 
V.  Chicago,  eta,  R.  Co.,  36  Wis.  426. 

73.  Cotton  V.  Mississippi,  etc.. 
Boom  Co.,  22  Minn.  372;  Atty.-Gen.  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  426. 

74.  See  cases  in  preceding  notes; 
and  generally  Statutes  [36  Cyc  969].' 

70.  Souhegan  Nail,  etc.,  Factory 
V.  McConihe,  7  N.  H.  309.  See  Taxa- 
tion  [37  Cyc  1060]. 

7&  Pelrce  v.  Somers worth,  10  N. 
H.  369. 

77.  Glass  V.  Tipton,,  etc  Tump. 
Co..  82  Ind.  376. 

75.  See  supra  (  S74. 

79.  See  supra  {  374;  and  cases 
infra  this  section. 

80.  U.  S. — Talbot  v.  Independent 
Order  of  Owls,  220  Fed.  660,  136  CCA 
268;  U.  S.  Light,  etc.,  Co.  v.  U.  S. 
Light,  etci.  Co.,  181  Fed.  182;  Elgin 
Nat  Watch  Co.  v.  Loveland,  132  Fed. 
41  [app  dism  183  Fed.  1021  mem,  66 
CCA  680  mem];  Philadelphia  Trust, 
etc.,  Ins.  Co.  t.  Philadelphia  Trust 
Co.,  123  Fed.  634;  Wyckoff  v.  Howe 
Scale  Co.,   122   Fed.   348,   58   CCA   510 

irev  on  other  grounds  198  U.  S.  118, 
6  set  609,  49  L.  ed.  972];  Peck  v. 
Peck  Bros.  Co.,  113  Fed.  291,  51  CCA 
261,  62  LRA  81  [certiorari  den  187 
U.  S.  643  mem,  28  SCt  843  mem,  47 
L.  ed.  346  mem];  Continental  Ins. 
Co.  V.  Continental  Fire  Assoc,  101 
Fed.  266,  41  CCA  326;  Clark  Thread 
Co.  V.  Armitage,  74  Fed.  936,  21  CCA 


178;  Investor  Pub.  Co.  v.  Dobinson, 
72  Fed.  608;  R.  W.  Rogers  Co.  v. 
Wm.  Rogers  Mfg.  Co.,  70  Fed.  1017, 
17  CCA  676;  Le  Page  Co.  v.  Russia 
Cement  Co.,  51  Fed.  941,  2  CCA  666, 
17  LRA  354;  Celluloid  Mfg.  Co.  v. 
Cellonite  Mfg.  Co.,  32  Fed.  94;  Newby 
V.  Oregon  Cent.  R.  Co.,  18  F.  Cas.  No. 
10,144,   Deady   609. 

Ala, — Grand  Lodge- K.  P.  v.  Grand 
Lodge  K.  P.,  174  Ala.  396,  56  S  963; 
State  V.  Citizens  Light,  etc.,  Co.,  172 
Ala.   232,  66  S   193. 

Cal. — Dodge  Stationery  Co.  v. 
.Dodge,  145  Cal.  380.  78  P  879. 

Conn. — Daughters  of  Isabella  v. 
NaUonal  Order  D.  I.,  83  Conn.  679,  78 
A  383.  AnnCasl912A  822;  Hygeia  Dis- 
tilled Water  Co.  v.  Hygeia  Ice  Co., 
72  Conn.  646,  46  A  a57,  49  LRA  147; 
Holmes  v.  Holmes,  etc.,  Mfg.  Co.,  87 
Conn.  278.  9  AmR  324. 

Del. — Oklahoma  Producing,  etc., 
Co.  V.  Oklahoma  Cons.  Producing, 
etc.,  Co.,  106  A  38. 

D.  C. — Original  La  Tosca  Social 
Club  V.  La  Tosoa  Social  Club.  23 
App.  96;  Morrow  v.  Edwards,  20  D.  C. 

Ga. — Faisan  v.  Adair,  144  Ga,  797, 
87  SE  1080;  Armstrong  v.  Atlantic 
Ice.  etc.,  Corp.,  141  Ga.  464,  81  SE 
212:  Emory  v.  Grand  United  Orter 
O.  F.,  140  Ga.  423,  78  SE  922  (under 
Civ.  Code  [1910]  i|  1993,  1994,  re- 
lating to  benevolent,  fraternal,  and 
other  like  associations):  Creswill  v. 
Georgia  Grand  Lodge,  K.  P.,  133  Ga. 
837.  67  SE  188,  134  AmSR  231,  18 
AnnCas  453  [rev  on  ground  of  laches 
226  U.  S.  246,  82  SCt  822,  66  L.  ed. 
1074];  Lane  v.  Brothers  and  Sisters 
of  Evening  Star  Soc,  120  Ga.  366,  47 
SE  961.  Compare  Indei>endent  Order 
G.  S.  &  D.  S.  V.  Mack,  139  Ga.  836, 
78  SE  336  (supra  i  374  note  19  [e]); 
Rome  Mach.,  etc,  Co.  v.  Davis  Fdy., 
etc.,  Works,  136  Ga.  17,  68  SE.800. 
^  111. — Mount  Hope  Cemetery  Assoc. 
V.  New  Mount  Hope  Cemetery  Assoc, 
246  HI.  416,  82  NE  912;  Peo.  V.  Rose, 
226  111.  496,  80  NE  293;  Koebel  V.  Bu- 
reau, 210  111.  176,  71  NE  362,  102  Am 
SR  154  [aff  112  111.  A.  21];  Interna- 
tional Committee,  T.  W.  C.  A.  v. 
Young  Women's  Christian  Assoc, 
194  III.  194,  62  NE  661,  56  LRA  888 
[aff  86  111.  A.  607];  Drummond  To- 
bacco Co.  v.  Randle,  114  III.  412,  2 
NE  636;  Bender  v.  Bender  Store,  etc., 
Co.,  178  111.  A.  203;  McFell  Electric, 
etc.,  Co.  v.  McFell  Electric  Co..  110 
III.   A.    182;   Toung   Women's   Chris- 


tian Adaoc.  V.  International  Commit- 
tee Y.  M.  C.  A.,  86  111.  A.  607  Jaft 
194  111.  194.  62  NE  651,  66  LRA  888]; 
German  Hanoverian,  etc.  Coach 
House  Assoc,  of  America  v.  Olden- 
berg  Coach  House  Assoc,  of  America, 
46  111.  A.  281;  Merchants'  Detective 
Assoc.  V.  Detective  Mercantile  Agen- 
cy, 26  111.  A.  260. 

Iowa. — Atlas  Assur.  Co.  v.  Atlas 
Ins.  Co..  138  Iowa  228.  112  NW  232. 
114  NW  609,  128  AmSR  189,  16  LRA 
NS  625;  Red  Polled  Cattle  Club  v. 
Red  Polled  Cattle  Club,  108  Iowa  105, 
78  NW  803;  Grand  Lodge  A.  O.  U.  W. 
v.  Graham.  96  Iowa  692.  66  NW  837, 
31  LRA  133. 

Ky. — Industrial  Mut.  Deposit  Co.  v. 
Central  Mut.  Deposit  Co.,  112  B:y. 
937,  66  SW  1032,  23  KyL  2247. 

Me. — ^W.  R.  Lynn  Shoe  Co.  v.  Au- 
burn-Lynn Shoe  Co.,  103  Me.  334.  69 
A  669. 

Md. — Afro-American  Order  of 
.Owls,  Baltimore  Nest  No.  1  v.  Tal- 
bot,  123   Md.  466,   91  A  670. 

Mass. — International  Trust  Co.  v. 
International  L.  &  T.  Co.,  153  Mass. 
271,  26  NE  693,  10  LRA  768;  Amer- 
ican Order  of  Scottish  Clans  v.  Mer- 
rill, 151  Mass.  668,  24  NE  918,  8  LRA 
320   (in  the  absence -of  statute). 

Mich. — Michigan  Sav.  Bank  v. 
Dime  Sav.  Bank,  162  Mich.  297,  127 
NW  864,  139  AmSR  568;  Lamb  Knit 
Goods  Ck).  V.  Lamb  Glove,  etc,  Co., 
120  Mich.  169,  78  NW  1072,  44  LRA 
841;  Supreme  Lodge,  K.  P.  v.  Im- 
proved Order,  K.  P.,  113  Mich.  ISS. 
71  NW  470,  38  LRA  658;  Williams  V. 
Farrand,  88  Mich.  473.  60  NW  446. 
14  LRA  161. 

Miim. — ^Twin  City  Brief  Printing 
Oo.  V.  Review  Pub.  Co.,  139  Minn. 
358,  166  NW  413,  LRA1918D  154; 
Nesne  v.  Sundet,  93  Minn.  299,  101 
NW  490,  106  AmSR  439,  3  AnnCas 
80. 

Mo. — ^Plant  Seed  Co.  v.  Mitchell 
Plant,  etc,  Co.,  23  Mo.  A.  579,  37  Mo. 
A.  318. 

N.  J. — Cape  May  TaCht  Club  v. 
Cape  May  Yacht,  etc,  Club,  81  N.  J. 
Eq.  464,  86  A  972;  Bear  Llthla 
Springs  Co.  v.  Great  Bear  Sprinir 
Co.,  71  N.  J.  Eq.  595,  71  A  388  [aff  72 
N.  J.  Eq.  871,  68  A  86];  L.  Martin  Co. 
v.  L.  Martin,  etc,  Co.,  76  N.  J.  Eq. 
39,  71  A  409  [rev  on  other  grounds 
75  N.  J.  Eq.  257,  72  A  294,  21  LRANS 
626,  20  AnnCas  67];  Eureka  Fire 
Hose  Co.  v.  Eureka  Rubber  Mfg.  Co.. 
69  N.  J.  Eq.  169.  60  A  561   [aff  71  K. 
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tected  in  the  ase  of  trade-marks  and  trade  names.*^ 
In  sach  a  snit  for  an  injunction  the  complainant, 
if  the  prayer  of  the  bill  is  sufficient,  may  also  have 


an  accoanting  and  recover  the  profits  made  by  de- 
fendant by  means  of  fraud  and  unfair  competition, 
and  may  in  most  jurisdictions,  although  not  in  all, 


J.  Eq.  too  m^m,  71  A  1134  meml; 
Edison  Storage  Battery  Co.  v.  Edi- 
wn  Automobile  Co.,  67  N.  J.  Eq.  44. 
56  A  861;  St.  Patrick's  Alliance  of 
Amtrlca  v.  Byrne,  S9  N.  J.  Eq.  26, 
44  A  716. 

N.  T. — Benevolent,  eta,  Order  of 
Elks  V.  Improved  Ben.,  etc.,  Order 
of  Elks,  205  N.  T.  459,  »8  NE  756, 
LRA1915B  1074,  AnnCasl913E  639: 
CominK  Glass  works  v.  Coming  Cut 
Glass  Co..  197  N.  Y.  178.  90  NB  449: 
UigKlns  Co.  V.  Hlgglns  Soap  Co.,  144 
N.  Y.  462,  39  NB  490.  48  AmSR  769, 
27  LRA  42  [reV  71  Hun  101,  24  NTS 
801];  Metropolitan  Tel.,  etc.,  Co.  v. 
Metropolitan  Tel.,  etc.,  Co.,  156  App. 
Dlv.  677.  141  NTS  598;  U.  S.  Salva- 
tion   Army    v.    American    Salvation 


Army,    185    App.    Dlv.    268,    120    NYS 
-^  Mia      — 

API 

299,  »1   NYS    649    felt  Cyc];    Society 


471  [rev  62  Mlac  360,  114  NYS  1039]; 
Pec.  V.   O'Brien,    101    App.    Dlv.    296, 


of  the  War  of  1812  y.  Society  of  the 
War  of  1812  In  the  State  of  New 
York,  46  App.  Dlv.  668,  62  NYS  366; 
Howes  Co.  ▼.  Howes  Grain-Cleaner 
Co..  19  App.  Dlv.  626.  46  «IYS  165; 
Tuerk  Hydraulic  Power  Co.  v.  Tuerk, 
92  Hun  65,  36  NYS  384;  Matter  of 
Baker,  94  Misc.  661.  158  NYS  632; 
Goddard  v.  American-  Peroxide,  etc., 
Co..  67  Miqc.  279,  122  NYS  360;  Be- 
nevolent and  Protective  Order  of 
Elks  v.  Improved  Benevolent  and 
Protective  Order  of  Elks,  60  Misc. 
223,  111  NYS  1067  [aff  133.App.  Dlv. 
918  mem.  929  mem,  118  NYS  1094 
mein];  I<eeal  Aid  Soc.  v.  Co-oper- 
ative Legal  Aid  Soc  41  Mlso.  127,  88 
NYS  926;  S.  Howes  Co.  v.  Howes 
Grain-Cleaner  Co..  24  'Misc.  83,  62 
NTS  468;  Salvfttlon  Army  v.  Ameri- 
can Salvation  Army,  122  NYS  97  [afl 
141  App.  Dlv.  931  mem,  126  NYS  1145 
Diem  (aft  205  N.  T.  619,  98  NB  1115)]; 
Amoskeag  Mfg.  Co.  v.  Garner,  54 
HowFr  297. 

N.  C. — Blackwell's  Durham  To- 
bacco Co.  V.  American  Tobacco  Co., 
145  N.  C.  167,  69  SE  128. 

Oh. — Backus  Oil  Co.  v.  Backus  Oil. 
etc,  Co.,  8  Ob.  Dec.  (Reprint)  98,  5 
CincLBul  646;  Cincinnati  Vld  Shoe 
Co.  V.  Cincinnati  Shoe  Co.,  9  OhS&CP 
579.  7  OhNP  136. 

Pa. — ^American  Clay  Mfg.  Co.  v. 
American  Clay  Mfg.  Co.,  198  Pa.  189, 
47  A  936;  Ft.  Pitt  Bldg..  etc.,  Assoc. 
T.  Model  Plan  Bldg.,  etc.,  Assoc.,  169 
Fa.  308.  28  A  216;  Akron  Tire  Co.  v. 
Akron  Tire  Co..  25  Pa.  Dlst  167; 
Erie  Printing  Co.  v.  Erie  Utho.,  etc., 
Co.,  31  Pa,  Co.  1-  New  York  Belting, 
etc.,  Co.  V.  Goodyear  Rubber  Hose, 
etc.,  Co.,  20  Pa.  Co.  493. 

R.  I. — ^Aiello  V.  Montecalfo,  21  R. 
I.  496,  44  A  931  (name  of  unincor- 
porated association);  Armington  v. 
Palmer,  21  R.  I.  109.  42  A  308,  79 
AmSR  786,  43  LRA  95. 

Tenn. — Benevolent  and  Protective 
Order  of  Elks  of  the  United  States 
of  America  v.  Improved  Benevolent 
and  Protective  Order  of  Elks  of  the 
World,  122  Tenn.  141,  118  SW  389; 
Plte  v.  Doman,  67  SW  129;  Ex  p. 
Walker,  1  Tenn.  Ch.  97. 

Tex. — Free  and  Accepted  Masons 
V.  Ancient  Free  and  Accepted  Ma- 
sons, Colored.  (Civ.  A.)  179  SW  265. 
Wash. — San  Francisco  Oyster 
House  V.  Mlhlch,  75  Wash.  274,  134 
P  921:  Eastern  Oatflttlng  Co.  v. 
Manhelm.  69  Wash.  428.  4lB,  110  P 
2J  [quot  Cyc]  (dls.  op.  by  (Thadwlck, 
J);  Marten  v.  St.  Francis  Hotel  (3o., 
51  Wash.  876,  98  P  1116. 

Eng. — British  Vacuum  Cleaner  Co., 
Ltd.  V.  New  Vacuum  Cleaner  Co., 
Ltd.,  [1907]  2  Ch.  312;  La  Societe, 
etc  T.  Panhard  Levassor  Motor  Co., 
Ltd.,  [1901]  2  Ch.  613;  Manchester 
Brewery  Co..  Ltd.  v.  North  Cheshire, 
etc.  Brewery  Co.,  Ltd.,  [1898]  1  Ch. 
539;  Tussand  v.  Tussaud.  44  Ch.  D. 
671;  Hendriks  v.  Montagu.  17  Ch.  D. 
<38;  Massam  v.  Thorley's  Cattle 
Food  Co.,  14  (a.  D.  748;  Merchant 
Banking  Co.  ,V.  Merchants'  Joint 
Stock  itenk,  9  (%.  D.  560,  847;  Stand- 

^       [14  C.  J.-a] 


ard  Bank  v.  Standard  Bank,  25  T.  L. 
R.  420;  National  Folding  Box,  etc., 
Co.  V.  National  Folding  Box  Co.,  43 
Wkly.  Rep.   166. 

Can. — Boston  Rubber  Shoe  Co.  v. 
Montreal  Boston  Rubber  Shoe  Co., 
32  Can.  S.  C.  315. 

B.  C. — Semi-Ready,  Ltd.  v.  Semi- 
Ready,  Ltd.,  15  B.  C.  801  (enjoinlns 
a  corporation  formed  under  a  provin- 
cial statute  by  the  same  name  as 
that  of  a  corporation  previously  In- 
corporated under  the  Dominion  Com- 
panies Act). 

"Que. — Lamontagne,  Ltd.  v.  Girard, 
39  Que.  Super.  179. 

[a]  Xntaat  of  >Utate«— L.  (1896) 
a  186  S  8  (P.  L.  p  280),  providing 
that  no  name  shall  be  assumed  by 
a  corporation,  which  is  already  In 
use  by  another  corporation,  or  so 
nearly  similar  thereto  as  to  lead'  to 
uncertainty  or  confusion,  does  not 
merely  lm<K>se  a  duty  on  the  at- 
torney-general of  the  state,  but  pro- 
tects all  corporations  created  under 
it  In  the  use  of  their  corporate 
names,  and  hence  an  individual  name, 
so  used  as  to  Imitate  a  prior  corpo- 
rate name  having  the  same  individ- 
ual name,  by  which  the  public  are 
deceived,  is  within  the  terms  of  the 
statute,  and  Its  use  may  be  enjoined. 
L.  Martin  Co.  v.  L.  Martin,  etc.,  Co., 
75  N.  J.  Eq.  39,  71  A  409  [rev  on 
other  grounds  76  N.  J.  Eq.  257,  72  A 
294,   21   LRANS  626,   20  AnnCas  57]. 

fb]  In  Xnglamd  »Mh.  restralntnff 
order  can  be  aveUed  by  dsf  andamt  by 
glTlng  tax  undartaldnr  not  to  carry 
on  business  in  the  threatened  name, 
but  to  assume  another  name  which 
will  not  lead  to  confusion.  Guard- 
ian F.,  etc.,  Assur.  Co.  v.  Guardian, 
etc.,   Ins.  Co.,  50  L.  J.  Ch.  263. 

[c]  IB  Qnsbeo  a  joint-stock  com- 

gOny  may  resort  to  tlie  remedy  given 
y  Rev.  St.  (1909)  i  7438,  prohibiting 
registration  of  a  declaration  of  part- 
nership giving  to  any  partnership 
the  name,  style,  or  firm  name  of  an 
existing  partnership  or  one  so  simi- 
lar thereto  that  the  public  may  be 
led  Into  error,  and  providing  that 
every  registration  made  contrary  to 
the  provision  of  the  statute  may  be 
canceled  on  petition,  and  therefore  a 
joint-stock  company  Incorporated 
under  the  name  Lamontagne,  Lim- 
ited," is  entitled  to  demand  cancella- 
tion of  a  declaration  of  a  general 
partnership  under  the  Arm  name  of 
"Lamontagne  &  Co."  Lamontagne, 
Ltd.  V.  Girard,  39  Que.  Super.  179. 

[d]  BeUglooa  orgaalMkttoaa. — The 
right  to  relief  by  injunction  against 
misuse  of  a  corporate  name  has  been 
extended,  and  applies  to  religious  or- 
ganisations. Polish  Nat.  Catholic 
Church  V.  Buffalo  Diocese,  171  NTS 
401. 

Blgbt  of  Toloatary  uotimtj  to  ra- 
atxaJB  uuivtlualsed  naa  of  name  see 
Associations  S  31. 

xajwiatlon  aandiwt  orgMilaatloa 
uBdMr  same  or  almllar  nam*  see  su- 
pra !  874  text  and  note  30. 

BtmllKTlty  of  partloiilar  WMica  see 
supra  }  174  notes  19,  24. 

81.  U.  S. — Newby  v.  Oregon  Cent. 
R.  Co.,  18  F.  Cas.  No.  10,144,  Deady 
609. 

Ala. — Grand  Lodge  K.  P.  v.  Grand 
Lodge  K.  P.,  174  Ala.  395,  66  S  963. 

Conn. — Holmes  v.  Holmes,  etc., 
Mfg.   Co.,    37  Conn.    278,    9   AmR   824. 

Ga. — Tlome  Mach.,  etc.,  Co.  v.  Da- 
vis Fdy.,  etc..  Works,  186  Ga.  17,  68 
SE  800. 

Iowa. — Atlas  Assur.  Co.  v.  Atlas 
Ins.  COy  138  Iowa  228,  112  NW  232, 
114  NW  609,  128  AmSR  189,  16  LRA 
NS  626. 

Minn. — Nesne  v.  Sundet,  98  Minn. 
299.  101  NW  490,  106  AmSR  439.  3 
AnnCTas  30. 

N.  J. — Cape  May  Yacht  Club  v. 
Cape  May  Yacht,  etc.,  Club,  81  N.  J. 
Eq.  454.  86  A  972;  L.  Martin  Co.  v. 
L.  Martin,  etc.,  Co.,  76  N.  J..Eq.  39, 


71  A  409  [rev  on  other  grounds  76 
•N.  J.  Eq.  257.  72  A  294,  21  LRANS 
626,  20  AnnCas  57];  Eureka  Fire 
Hose  Co.  V.  Eureka  Rubber  Mfg.  Co., 
69  N.  J.  Eq.  159,  60  A  661  [aff  71  N. 
J.  Eq.  300  mem,  71  A  1134  mem]. 
N.  Y. — Chas.  S.  Higglns  Co.  v.  Hig- 

fins  Soap  Co.,  144  N.  Y.  462,  39  NE 
90,  43  AmSR  769,  27  LRA  42;  Amos- 
keag  Mfg.  Co.  v.  Garner,  64  HowPr 
297. 

N.  C. — Blackwell's  Durham  Tobac- 
co Co.  V.  American  Tobacco  Co.,  146 
N.  C.  367,   59   SE  123. 

Oh. — Backus  Oil  Co.  v.  Backus  Oil, 
etc..  Grease  Co.,  8  Oh.  Dec.  (Reprint) 
93,  5  ClncLBul  546. 

Or. — Danton  v.  Mohler  Barber 
School,  88  Or.  164,  170  P  288  [quot 
Cyc]. 

R.  I. — Armington  v.  Palmer,  21  R. 
I.  109,  42  A  808,  79  AmSR  786,  43 
LRA  95. 

Tenn. — Fite  v.  Dorman,  57  SW  129; 
Ex  p.  Walker,  1  Tenn.  Ch.   97. 

Wash. — ^Eastern  Outfitting  Co.  v. 
Manhelm,  59  Wash.  428,  110  P  23. 

Ene. — Merchant  Banking  Co.  v. 
Merchants'  Joint  Stock  Bank,  9  Ch. 
D.  560. 

See  also  generally  Trade-Marks, 
Trade-Names,  and  Unfair  Competi- 
tion [38  Cyc  674], 

[a]  "TIM  pzlaolpla  upon  whtoh 
these  oaaa*  rest  (1)  is  that,  although 
a  corporation  may  be  legally  created, 
it  can  no  more  use  Its  corporate 
name  In  violation  of  the  rights  of 
others  than  an  Individual  can  use  his 
name,  legally  acquired^  so  as  to  mis- 
lead the  public  and  to  injure  an- 
other. The  principle  adopted  is  sim- 
ilar to  that  of  a  trade  name  or  trade 
mark,  and  is  applied  accordingly. 
Consequently  a  Court  of  Equity  has  -'' 
jurisdfction  In  such  a  case,  without 
the  intervention  of  the  State."  Ar- 
mington V.  Palmer,  21  R.  I.  109,  113, 
42  A  308,  79  AmSR  786,  43  LRA  95. 
(2)  "The  jurisdiction  of  courts  of 
equity  to  prevent  injury  from  In- 
fringement of  trade-names  has  been 
liberally  exercised  and  applied  In  all 
circumstances  whenever  It  appeared 
that  the  name  was  an  established, 
distinctive  and  valuable  adjunct  to  an 
undertaking,  whether  used  to  distin- 
guish manufactured  articles,  a  place 
.of  business,  or  a  corporation,  com- 
mercial, or  one  formed  not  for  pe- 
cuniary   gain.     All    that    is   required 

to  bring  into  activity  the  injunctive 
powers  of  the  court,  is  tb  inform  It 
that  the  complainant's  trade  Is  in 
danger  of  harm  from  the  use  of  its 
name,  by  the  defendant,  in  suoh  a 
way,  as  is  calculated  to  deceive  the 

?ublic  into  the  belief  that  the  de- 
endant's  affairs,  in  the  respect  com- 
plained of,  are  those  of  the  com- 
plainant." Cape  May  Yacht  Club  v. 
Cape  May  Yacht,  etc.  Club,  81  N.  J. 
Eq.  454,  456,  86  A  972. 

[b]  Aotual  naar.— But  It  Is  held 
that  a  corporation  does  not  acquire, 
by  the  mere  adoption  of  a  corporate 
name,  the  exclusive  right  to  use  the 
same  or  such  a  property  right  as 
will  be  protected  by  injunction  in 
the  absence  of  actual  user,  for  until 
such  user  there  is  no  injury,  and 
such  user  must  be  alleged  and 
proved.  Blackwell's  Durham  To- 
bacco Co.  V.  American  Tobacco  Co., 
146  N.  C.  367,  59  SE  123;  Bingham 
School  V.  Gray  122  N.  C.  899,  30  SB 
304,  41  LRA  243;  Lawson  ▼.  Iiondon 
Bank,  18  C.  B.  84,  86  BCL  84,  139 
Reprint  1296. 

[c]  Frtorlty  of  xigbtw— (1)  Of 
course  the  complaining  corporation 
must  allege  and  show  priority  of 
right  to  the  name.  Ottoman  Cahvey 
Cto.  V.  Dane,  96  111.  203;  Grand  Lodge 
A.  O.  U.  W.  V.  Graham,  96  Iowa  692, 
65  NW  837,  81  LRA  133:  Blackwell's 
Durham  Tobacco  Co.  v.  American  To- 
bacco Co.,  146  N.  C.  867,  69  SE  123. 
(2)  Where  corporate  articles  adopt- 
ing a  particular  name  were  filed 
prior  to  the  certificate  ef  a^-ntLCbuiri  ^^ 
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[§§  396-397 


recover,  in  addition  to  the  aceoanting  for  profits, 
damage  sustained  by  reason  of  the  torl.'^ 

[$  397]  b.  Extent  and  Limitations  of  Bole.  If 
the  name  wrongfully  used  by  defendant  is  the  same 
as  that  of  complainant,  or  so  similar  thereto  as  ^o 
be  calculated  to  deceive,  the  motive  of  defendant 
is  not  material  in  a  suit  for  an  injunction,  for  the 
act  is  unlawful  and  must,  if  necessary,  be  presumed 
to  have  been  done  with  intent  to  cause  the  results 
which  naturally  flow  from  it.**  But  the  general 
rule  does  not  apply,  and  an  injunction  cannot  be 
granted,  where  defendant's  name  was  given  by  s 
special  act  of  the  legislature,  which  is  conclusive 
evidence  of  the  right  to  use  the  same,  or  by  a 
charter  or  certificate  granted  by  a  coQrt  or  ofiScer, 


which  is,  by  statute,  given  the  same  conclusive 
effect  as  a  special  charter,^  unless  there  is  in  addi- 
tion to  the  similarity  of  nabie  a  fraudulent  use  of 
the  same  for  the  purpose  of  deceit  and  unfair  com- 
petition, in  which  case  the  fraudulent  use  will  be 
enjoined.*"  M  the  charter  or  certificate  is  not  given 
this  effect,  it  does  not  conclude  the  preexisting  cor- 
poration nor  affect  the  right  to  have  its  exclusive 
right  to  the  use  of  its  name  protected  by  an  in- 
junction.** The  doctrine,  prior  in  time,  prior  in 
right,  prevails,  so  that  the  body  which  first  be- 
comes entitled  to  use  a  particular  corporate  name 
will  be  protected  in  the  use  of  that  name  as  against 
another  body,  incorporating  at  a  lat^  period  and 
assaming  the  same  name.*^    In  any  case,  to  entitle 


ship  adopting:  a  similar  name,  under 
Remlngrton  &  B.  Code  i  8869,  the  cor- 
I   poratlon    had    a    prior    right    t6    the 
'  exclusive  use  of  the  name,  althougrh 
;    the  partnership  had  used   the  name 
which    it   adopted    in    certain    of   its 
business  transactions  prior  to  the  fil- 
ing   of    the    corporation's    articles. 
San  Francisco   Oyster  House  v.   Mi- 
hlch,  76  Wash.  274,  184  P  931. 

[d]  Xzoeptloiial  case.  (1>  In 
WashlnKton,  apparently  on  the 
ground  that  the  right  of  a  corpora- 
tion to  enjoin  the  use  of  the  same 
or  a  similar  name  by  others  depends 
entirely  upon  the  principles  govern- 
ing trade-marks,  trade  names,  and 
nnfajr  competition,  and  -without  re- 
'  gard  to  the  fact  that  plalntifC  was 
a  foreign  corporation  licensed  to  do 
business  in  the  state.  It  was  held  by 
three  of  the  five  judges  (Morris  and 
Chadwick,  JJ.,  dls.)  that  a  Califor- 
nia corporation  for  the  purpose  of 
selling  cloaks,  suits,  and  men's 
clothing,  by  the  name  of  the  "EJast- 
em  Outfitting  Company  of  Seattle, 
Washington"  (no  consideration,  how- 
ever, as  the  court  said,  being  given 
to  the  words  '*of  Seattle,  washing- 
ton"  m  the  said  name),  which  was 
duly  licensed  under  the  statute  to  do 
business  in  Washington  (and  not 
limited  to  Seattle),  had  no  exclusive 
right  to  the  use  of  the  name  "E^ast- 
em  Outfitting  Company"  throughout 
the  state  for  the  purpose  of  such 
business,  and  that^  where  Its  busi- 
ness had  been  confined  to  a  retail 
and  mall  order  business  in  Seattle 
and  vicinity,  it  was  not  entitled  to 
an  injunction  against  the  use  of  the 
same  name  by  a  partnership  for  the 
same  business  In  Spokane  and  vicin- 
ity, although  the  partnership  was 
formed  and  its  business  commenced 
under  such  name  after  the  corpora- 
tion began  business  in  the  state, 
since  protection  to  a  trade  name  is 
only  coextensive  with  the  market, 
and  there  cannot  be  unfair  trade 
competition  unless  there  Is  competi- 
tion. And  It  was  further  held  that, 
as  it  appeared  that  the  business  of 
the  corporation  had  been  confined  to 
Seattle  and  vicinity,  except  for  a 
single  transaction,  it  would  be  en- 
joined from  opening  a  branch  house 
under  the  same  name  in  Spokane  for 
the  purpose,  as  the  court  said,  of 
defrauding  the  public  and  the  said 
copartnership,  which  had  for  several 
years  been  doing  the  same  kind  of 
business  under  the  same  jiame  in 
Spokane  and  vicinity,  and  without 
any  confusion,  owing  to  the  fact  that 
neither  had  Invaded  the  territory  of 
the  other.  Eastern  Outfitting  Co.  v. 
Manhelm,  S9  Wash.  428,  110  P  23.  85 
LRANS  261.  (3)  The  decision  of 
the  majority  in  this  case  cannot  be 
supported  except  on  the  ground  that 
the  proof  showed  that  plaintiff  cor- 
poration's purpose  was  to  cheat  and 
defraud  the  public  and  the  partner- 
ship, in  view  of  the  facts  that  the 
corporation  was  licensed  under  the 
statutes  to  do  business  anywhere  In 
the  state,  and  that  the  partnership 
had  adopted  the  same  name  and  be- 
gun business  thereunder  after  the 
corporation   had  fully  compiled  with 


the  statute  In  relation  to  foreign  cor- 
porations and  had  actually  been  do- 
ing business  in  the  state  for  three 
years.  See  Dls.  op.  Morris  and 
Chadwick,  JJ.,  in  Eastern  Outfitting 
Co.   v.    Manheini,   supra. 

83.  El  Modello  cHgar  Mfg.  Co.  v. 
Oato,  26  Fla.  886,  7  S  28,  2S  AmSR 
637,  e  LiRA  823:  W.  R.  Lynn  Shoe  Co. 
v.  Auburn-Lynn  Shoe  Co.,  103  Me. 
384,  «9  A  669;  L.  Martin  Co.  v.  L. 
Martin,  etc.,  Co.,  76  N.  J.  Kq.  267,  72 
A  294,  21  LRANS  526,  20  AnnC^  67 
[rev  76  N.  J.  Eq.  89,  71  A  409].  See 
Trade-Marks,  Trade-Names,  and  Un- 
fair Competition  [88  Cyc  908,  91S]. 

83.  U.  S.— Philadelphia  Trust,  etc., 
Ins.  Co.  V.  Philadelphia  Trust  Ca., 
123  Fed.  634:  Wyckoff  v.  Howe  Scale 
Co.,  122  Fed.  348,  68  CCA  610  [rev 
on  other  grounds  198  U.  S.  118,  26 
sot  609,  49  L.  ed.  972]-  Newby  y. 
Oregon  Cent.  R.  Co.,  18  F.  Ca«.  No. 
10,144,  Deady  609. 

Ala. — Qrand  Lodge  K.  P.  ▼.  Orand 
Lodger  K.  P.,  174  Ala.  896,  66  S  963. 

Cal. — ^Dodge  Stationery  Co.  v. 
Dodge,  146  Cal.  880,  78  P  879. 

Conn. — ^Holmes  v.  Holmeo,  etc., 
Mfg.  Co.,  37  Conn.  278,  9  AmR  824. 

111. — Mount  Hope  Ometery  Assoc. 
V.  New  Mount  Hope  Cemetery  As- 
soc, 246  111.  416.  92  NE  912;  Koebel 
V.  Chicago  Landlords'  Protective  Bu- 
reau, 210  111.  176.  71  NE  862,  102  Am 
SR  164  [afr  112  111.  A.  21]. 

Iowa. — Atlas  AssuK  Co.  v.  Atlaa 
Ins.  Co.,  138  Iowa  228,  112  NW  232, 
114  NW  609,  128  AmSR  189,  16  LRA 
NS  626. 

Minn. — ^Nesne  v.  Sundet,  98  Minn. 
299,  101  NW  490.  106  AmSR  489,  3 
AnnCas  SO. 

N.  jr. — Cape  May  Tacht  Club  v. 
Cape  May  Yacht,  "etc..  Club,  81  N.  J. 
Eq.  464,  86  A  972;  Eureka  Fire  Hose 
Co.  T.  Eureka  Rubber  Mfg.  Co.,  69  N. 
J.  Eq.  169.  60  A  661  XtM  71  N.  J.  Eq. 
300  mem,  71  A  1134  mem];  Edison 
Storage  Battery  Co.  v.  Edison  Auto- 
mobile Co.,  67  N.  J.  Eq.  44,  66  A  861. 

Oh. — Backus  Oil  Co.  v.  Backus  Oil, 
etc.,  Grease  Co.,  8  Oh.  Dec.  (Reprint) 
93,  6   CincLBul  646. 

Pa. — American  Clay  Mfg.  C!o.  v. 
American  Clay  Mfg.  Co.,  198  Pa.  189, 
47  A  986 

K.  I. — Armlngton  v.  Palmer,  21  R. 
I.  109,  42  A  308,  79  AmSR  786,  48 
LRA  85. 

Eng. — Manchester  Brewery  Co., 
Ltd.  v.  North  Cheshire,  etc..  Brewery 
Co.,  Ltd.,  [1898]  1  Cb.  639. 

"A  fraudulent  intent  need  not  be 
shown  to  Invoke  the  aid  of  the  court. 
.  .  .  The  test  la:  Is  the  resem- 
blance calculated  to  mislead  or  con- 
fuse, to  the  complainant's  damage? 
Of  course,  if  a  fraudulent  intent  to 
deceive  Is  present,  the  court  will 
take  hold,  regardless  of  the  consider- 
ation whether  the  defendant  would 
otherwise  have  the  right  to  use  gen- 
eric terms  in  Its  name."  Cai>e  May 
Tacht  Club  v.  Cape  May  Yacht,  etc.. 
Club,  81  N.  J.  Eq.  464,  458,  86  A  972. 

84.  American  Order  of  Scottish 
Cnans  V.  Merrill,  161  Mass.  668,  24 
NE  918,  8  LRA  320;  Boston  Rubber 
Shoe  Co.  T.  Boston  Rubber  Co.,  149 
Mass.  436.  21  NB  876;  Rice  v.  Com- 
monwealth Nat.  Bank,  126  Mass.  800; 


Paulino  V.  Portuguese  Ben.  As- 
soc, 18  R.  I.  166.  26  A  86,  20  LRA 
272:  Travellers  Ins.  Co.  v.  "rravellers 
L.  Assur.  Co.,  20  Que.  K.  B.  437.  See 
also  supra  |  874. 

85.    See  cases  in  preceding  note. 

88.  Ala. — Grand  Lodge  K.  P.  v. 
Orand  Lodge  K.  P.,  174  Ala.  895,  66 
S  963;  State  ▼.  Cltlsens  Light,  etc. 
Co.,  172  AJa.  232.  56  S  198. 

111. — ^Bender  v.  Bender  Stores  etc 
Co.,  178  111.  A.  208. 

Iowa. — Grand  Lodge  A.  O.  TJ.  'W.  v. 
Graham,  96  Iowa  692,  65  NW  837,  31 
LRA  I3S. 

N.  J. — ^L.  Martin  Co.  v.'L.  Martin, 
etc,  Co.,  76  N.  J.  Eq.  89.  71  A  409 
[rev  on  other  grounds  7S  N.  J.  Eq. 
267,  72  A  294,  21  LRANS  626,  20  Ann 
Cas  671;  Bear  Llthia  Springs  Co.  v. 
Great  Bear  Spring  CJo.,  71  N.  J.  Eq. 
696,  71  A  883  [aff  72  N.  3.  Eq.  871:  68 
A  86]:  Eureka  Fire  Hose  Co.  v.  ESi- 
reka  Rubber  Mfg.  Co.,  69  N.  J.  Eq. 
169,  60  A  661  [aff  71  N.  J.  Eq.  300 
mem,  71  A  1134  mem]  (holding  that 
the  certificate  or  reply  of  the  corpo- 
ration clerk  or  secretary  of  state  to 
the  inquiry  whether  a  particular  cor- 
porate name  would  b«  an  Infringe- 
ment on  any  existing  corporation 
concerns  only  an  objection  apparent 
in  the  name  itself,  without  other 
consideration;  and  hence  those  acting 
on  such  reply  in  the  adoption  of  a 
corporate  name  do  so  at  their  own 
risk,  when  the  adoption  of  the  name 
is  properly  brought  in  question). 

N.  r. — Peo.  V.  O'Brien,  101  App. 
Dlv.  296,  91  NTS  649;  Society  of  the 
War  Of  1812  v.  Society  of  the  War  of 
1812  in  the  State  of  New  York,  46 
App.  Dlv.  668,  62  NYS  366;  Goddard 
V.  American  Peroxide,  etc.,  Co.,  67 
Misc  274,  122  NYS  360;  Benevolent, 
etc.  Order  of  Elks  v.  Improved 
Benev.,  etc.  Order  of  Elks,  60  Misc. 
228,  111  NYS  1067  [aff  183  App.  Dlv. 
918  mem,  118  NYS  1094  merhj. 

Oh. — Backus  Oil  Oo.  v.  Backus  Oil. 
etc.,  Grease  Co.,  8  Oh.  Dec  (Reprint) 
93,  S  CincLBul  646;  Cincinnati  Vict 
Shoe  Co.  V.  Cincinnati  Shoe  Co.,  9  Oh 
S&CP  679,  7  OhNP  186. 

R.  I. — Armlngton  v..  Palmer,  21  R. 
I.  109,  42  A  808,  79  AmSR  786,  4S 
LRA  46.  ■ 

Wash. — Diamond  Drill  Contractinsr 
Co.  V.  International  Diamond  Drill 
Contracting  Co.,  179  P  120. 

Eng. — ^Tussaud  v.  Tusaaud,  44  Ch. 
D.  678;  Hendricks  y.  Montagu,  17 
Ch.  D.  688;  Merchant  Banking  Co.  ▼. 
Merchants'  Joint  Stock  Bank.  9  Ch. 
D.  660. 

B.  C. — Semi-Ready,  Ltd.  y.  Semi- 
Ready,  Ltd..  16  B.  C.  301. 

And  Be6  other  cases  supra  {  896. 

[a]  Xb  Quebeo  it  has  been  held 
that  a  corporation  cannot,  by  writ 
of  Injunction,  prohibit  another  com- 
ITany  from  using  the  name  under 
which  it  was  constituted  by  an  act 
of  parliament  of  Canada,  on  the 
ground  that  the  former  company  is 
prejudiced  by  the  confusion  between 
such  name  and  that  borne  by  itself 
and  under  which  It  has  done  busi- 
ness for  many  years.  Travellers 
Ins.  Co.  V.  Travellers  L.  Assur.  Co., 
20  Que.  K.  B.  487. 

87.    German       Hanoverian,       etc. 


For  laMer  oaaes,  davalopmaiita  and  oluuwaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbe*. 
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the  eomplainiiig  eoipontion  to  an  injunction,  the 
name  used  by  defendant,  when  not  the  same  as  that 
of  oobiplainant,  most  be  so  similar  thereto  that, 
noder  all  the  eircumstanoes  of  locality,  business, 
etc^  its  use  ia  in  itself  reasonably  calculated  to  de- 
ceive the  public  and  result  in  injury  to-  complainant, 
or  else  it  must  be  used  fraudulently  in  such  a  way 
as  to  have  this  effect."  And  it  has  been  held  that, 
while  a  corporation  may  have  an  ezclusiye  right  to 
its  name,  incorporation  by  several  members  of  a 
Toluntary  association  under  the  name  of  such  asso- 
ciation will  not  gp.ve  an  exclusive  right  to  such  name 
and  entitle  the  corporation  to  an  injunction  re- 
straining the  use  of  the  name  by  another  corpora- 
tion  subsequently   formed  under  the   same   or  a 


similar  name  by  other  members  of  the  yoluatary 
association.^'  A  corporation  /an  acquire  the  ez- 
olusiTe  right  to  the  use  of  an  arbitrary  or  fancy 
word  as  a  part  of  its  name,  so  that  another  cor- 
poration adopting  the  same  word  as  a  part  of  its 
name  for  the  purpose  of  competing  with  it  in  busi- 
ness will  be  enjoined,  even  though  the  names  are 
otherwise  quite  different.*" 

Geographical  and  generic  or  descriptiTe  names. 
Unless  the  words  have  acquired  in  the  mind  of  the 
public  a  secondary  meaning  as  denoting  the  goods 
or  business  of  a  particular  company,"  a  corpora- 
tion cannot  acquire  the  right  to  the  exclusive  use 
of  g^ogp*aphicaI  words  in  its  corporate  name,^'  or 
words  njercly  generic  or  descriptive  of  a  particular 


roach  House  Abboc.  of  AiAerlca  t. 
Olden  berg  Coach  House  Assoc,  of 
America,  46   III.  A.   281. 

88.  D.  C. — Original  La  Toaca  So- 
cial Club  V.  Lia  Tosca  Social  Club,  23 
App.  96.  ' 

III. — Koebel  v.  Chicago  Landlorda' 
Protective  Bureau.  210  III.  176,  71 
NE  362.  102  AmSR  154  [afT  112  111. 
A.  21];  Elgin  Butter  Co.  v.  Elgin 
Creamery  Co.,  155  111.  127.  40  NE  616; 
Drummond  Tobacco  Co,  v.  Randle, 
114  III.  412,  2  NE  636. 

Ky. — Industrial  Mut.  Deposit  Co. 
T.  Cfentral  Mut.  Deposit  Co.,  112  Ky. 
m.  Si  SW  1032.  23  Kyt,  2247. 

Md. — Afro-American  Order  of 
Owls,  Baltimore  Nest  No.  1  v.  Tal- 
bot, 123  Md.  466.  91  A  670. 

Mass. — International  Trust  Co.  v. 
International  L.  A  T.  Co.,  153  Mass. 
271,  26  NE  693,  10  LRA  758.       , 

Mich. — Michigan  Sav.  Bank  y. 
Dime  Sav.  Bank.  162  Mich.  297,  127 
NW  364,  189  AmSR  563;  Supreme 
Lodge  K.  P.  v.  Improved  Order  K.  P., 
IIJ  Mich.  188.  71  NW  470,  38  LRA 
668. 

Mo. — Plant  Seed  Co.  v.  Michel 
Plant,  etc.,  Co.,  37  Mo.  A.  813,  23  Mo. 
A.  579. 

N.  J.— Edison  V.  Mllls-EdlEonla,  74 
N.  J.  Eq.  521,  70  A  191. 

N.  Y. — Coming  Glass  Works  v. 
Corning  Cut  Glass  Co^  197  N.  Y.  178, 
SO  NE  449;  Hygela  Water  Ice  Co.  v. 
New  York  Hygela  Ice  Co.,  140  N.  Y. 
94.  35  NE  417  [aft  19  NYS  602];  Co- 
t  lonlal  Dames  of  America  v.  New 
York  Colonial  Dames^  29  Misc.  10,  60 
NYS  202  [aft  63  App.  Dlv.  615  mem, 
71  NYS  1134  mem  (aft  173  N.  Y.  686 
mem,  65  NE  1116  mem)]  (holding 
also  that  the  rules  governing  the 
right  .to  trade-marks  and  trade- 
names should  not  be  applied  with 
strictness  to  actions  for  Infringe- 
ment on  the  right  to  an  exclusive 
name  between  societies  formed  for 
patriotic  and  unselfish  ends,  and 
denying  to  the  "Colonial  Dames  of 
America"  an  injunction  against  the 
"Colonial  Dames  of  the  State  of 
New  York,"  where  plaintiff  had  not 
complained  for  several  years  after 
defendant's  organisation,  and  there 
appeared  to  have  been  no  confusion 
as  to  the  Identity  of  the  corporations 
except  In  some  miscarriage  of  mail); 
Polish  Nat  Catholic  Church  v.  Buf- 
falo Diocese,  171  NYS  401;  Richard- 
son, etc..  Co.  V.  Richardson,  etc,  Co., 
8  NYS  62.  ^ 

Pa. — Pittsburgh  People's  Trust  Co. 
▼.  Pittsburgh  Safe  Deposit,  etcr  Co., 
269  Pa.  62,  102  A  412. 

Tex. — Free  and  Accepted  Masons 
r.  Ancient  Free  and  Accepted  Ma- 
sons. Colored,   (Civ.  A.)J.79  SW  265. 

Wash. — ^Diamond  Driir*ContractIng 
CO.  V.  International  Diamond  Drill 
Contracting  Co.,   179   P  120. 

Eng. — ^British  Vacuum  Cleaner  Co., 
Ltd.  V.  New  Vacuum  Cleaner  Cto., 
Ltd.,  [1907]  2  Ch.  312;  Scottish 
Union,  etc.,  Ins.  Co.  v.' Scottish  Nat. 
Ins.  Co.,  [1909]  S.  C.  318;  Elliott  v. 
Bzpaasion  of  Trade,  Ltd..  54  Sol.  J. 
101. 

B.  C. — Canada  Permanent  v.  Brit- 
ish Columbia  Permanent,  6  B.  C.  377. 

Que.— Lalng  Packing,  etc.,  Co..  Ltd. 
V.  lAlng,  26  Que.  Super.  844. 


'  "The  authorities  all  concur  in 
holding  to  the  general  principle  that 
whether  the  court  will  Interfere  by 
Injunction  in  this  class  of  cases  must 
depend  upon  the  circumstances  of  the 
partlculaf  case;  the  Identity  or  simi- 
larity of  the  names;  the  identity  of 
the  business  of  the  respectlv/e  par- 
ties or  corporations;  how  far  the 
name  is  a  true  description  of  the 
kind  and  nature  of  the  business  car- 
ried on;  the  extent  of  the  confusion 
which  may  be  created  or  justly  ap- 
prehended, and  other  circumstances 
which  might  justly  Influence  the 
judgment  of  the  judge  in  granting 
or  withholding  the  rernedy  by  In- 
junction." Original  La  Tosca  Social 
Clulr  V.  La  Tosca .  Social  Club,  23 
App.  (D.  C.)  96,  106.  To  same  effect 
Afro- American  Order  of  Owls,  Balti- 
more Nest  No.  1  V.  Talbot,  123  Md. 
465.  91  A  570;  Chaa.  S.  Higgins  Co.  v. 
Higglns  Coal  Co.,  144  N.  Y.  462,  39 
NE  490.  43  AmSR  769,  27  LRA  42. 

[a]  "It  la  only  In  plala  eaaes  of 
wzonc  and  mischief  that  the  court 
win  be  disposed  to  apply  the  strong 
remedy  by  injunction  to  restrain  the 
use  of  a  name.  The  business  oper- 
ations of  a  party  or  corporation 
should  not  be  restrained  upon  mere 
speculative  or  possible  injury,  be- 
cause of  the  use  of  a  particular  name 
claimed  by  another.  The  Injury 
must  be  shown  to  be  real,  and  such 
as  a  court  of  equity,  upon  principles 
of  justice,  will  Interpose  to  preVent. 
.  .  .  There  is  no  right  to  the  in- 
junction, merely  from  the  similarity 
of  names;  there  must  be  Injury 
shown  to  result  therefrom."  Orig- 
inal La  Tosca  Social  Club  y.  La 
Tosca  Social  Club,  23  App.  (D.  C.) 
96,  105,  106.  To  same  effect  Corning 
Glass  Works  v.  Corning  Chit  Glass 
Co.,  197  N.  Y.  173,  90  NE  449;  Hygela 
Water  Ice  Co.  v.  New  York  Hygela 
Ice  Co.,  140  N.  T.  94,  86  NB  417  [aff 
19  NYS  602]  (holding  that  a  corpo- 
ration known  as  the  "Hygela  Water 
Ice  Company"  was  not  entitled  to 
restrain  a  corporation  subsequently 
organized  as  the  "New  York  Hygela 
Ice  Company,  Limited,"  from  the  use 
of  the  word  "Hygela,"  where  It  was 
not  shown  that  defendant's  use  of 
the  word  ever  deceived  any  one,  or 
caused  any  confusion  as  to  Identity 
of  the  corporations):  Merchant 
Banking  Co.  v.  Merchants'  Joint 
Stock  Bank,  9  Ch.  D.  560;  Colonial  L. 
Assur.  Co.  V.  Home,  etc.,  Assur.  Co., 
Ltd.,  33  Beav.  548,  65  Reprint  482. 

Btmllarity  of  parttenlar  aaoMa  aee 
supra  {   374  notes  19  et  seq. 

89.  Original  La  Tosca  Social  Club 
v.  La  Tosca  Social  Club,  23  App.  (D. 
C.)  96.  See  also  Supreme  Lodge  K. 
P.  V.  Improved  Order  K.  P.,  113  Mich. 
133,  71  NW  470.  38  LRA  658  (hold- 
ing that  the  Supreme  Lodge  Knights 
of  Pythias,  a  corporation,  and  the 
governing  body  of  the  Knights  of 
Pythias,  an  unincorporated  associa- 
tion existing  long  before  the  incorpo- 
ration of  such  governing  body,  has 
not  by  virtue  of  its  incorporation 
any  greater  right  to  the  exclusive 
use  of  the  name  "Knights  of  Py- 
thias" than  the  association,  as 
against  other  assoc^tions). 

90.  Atlas  Asaur.  Co.  v.  Atlaa  Ins. 


Co..  138  Iowa  228,  112  NW  232,  114 
NW  609,  128  AmSR  189,  16  LRANS 
625;  Eureka  Fire  Hose  Co.  v.  Eureka 
Rubber  Mfg.  Co.,  69  N.  J.  Eq.  159,  60 
A  661  [aff  71  N.  J.  Eq.  300  mem,  71 
A  1134  mem]  (injunction  against  the 
"Eureka  Rubber  Manufacturing  Com- 
pany" at  the  suit  of  the  "Eureka  Fire 
Hose  Company"  both  companies  be- 
ing engaged  in  manufacturing  and 
selling  rubber  Are  hose);  Glucose 
Sugar  Refining  C^,  v.  American  Glu- 
cose Sugar  Refining  Co.  (N.  J.  Ch.) 
56  A  861  (where  "Clucose  Sugar"  in 
a  corporate  name  did  not  describe 
any  article  of  commerce  so  as  to  pre- 
vent an  injunction);  Benevolent,  eta, 
Order  of  Elks  v.  Improved  Ben.,  etc.. 
Order  of  Elks,  205  N.  Y.  469,  98  NB 
766,  LRA1915B  1074,  AnnCasl913B 
639:  Metropolitan  Tel.,  etc.,  Co.  v. 
Metropolitan  Tel.,  etc.,  Co.,  156  App. 
Dlv.    677.   141   NYS   698. 

[a1  "The  vxtaOgi*  .  .  .  upon 
which  the  courts  proceed  in  re- 
straining the  simulation  of  trade 
or  business  nameSk  where  the  name 
assumed  Is  of  a  fanciful  or  arbi- 
trary character,  la  not  that  there  is 
property  acquired  in  the  word  or 
name  employed,  but  it  is  to  prevent 
fraud  and  deception  in  the  defiling 
with  the  party  charged  with  the 
simulation  or  Infringement  of  the 
name  used  by  another  in  a  similar 
business."  Original  La  Tosca  Social 
Club  V.  La  Tosca  Social  Club,  28 
App.  (D.  C.)  96,  104.  To  same  effect 
Mount  Hope  Cemetery  Assoc,  v.  New 
Mount  Hope  Cemetery  Assoc,  246  HI. 
416,  427,  92  NE  912;  Lee  v.  Haley,  L. 
R.  6  Ch.  166. 

91.  See  Trade-Marks,  Trade- 
Names,  and  Unfair  Competition  [38 
(Tyc  769  et  seqj. 

9a.  TJ.  S.— Continental  Ins.  Co.  v. 
Continental  F.  Assoc,  101  Fed.  266. 
41  CCA  326. 

Ga. — Rome  Mach.,  etc.,  Co.  v.  Da- 
vis Fdy.,  etc.,  Works,  185  Ga.  17,  68 
SE  800. 

111.— Elgin  Butter  Co.  y.  Elgin 
Creamery  Co.,  156  III/ 127,  40  NE  616; 
Candee  v.  Deere,  64  111.  489,  6  AmR 
126. 

Minn. — Nesne  v.  Sundet,  98  Minn. 
299,  101  NW  490,  106  AmSR  439,  8 
AnnCas  SO. 

Nebr. — Nebraska  L.  &  T.  Co.  y. 
Nine.  27  Nebr.  607,  43  NW  348,  20 
AmSR  686. 

N.  Y. — Ck>rnlng  Glass  Works  y. 
Corning  Cut  Glasa  <2o.,  197  N.  T.  178, 
90  NB  449. 

Pa. — Glendon  Iron  Co.  v.  Uhler,  76 
Pa.  467,  16  AmR  599:  In  re  Standard 
Quemahoning  Coal  Co.,  20  Pa.  Dlst. 
1006;  York  Card,  etc.,  Co.  v.  York 
Wall  Paper  Co..  4  Pa.  Dlst.  128,  16 
Pa.  Co.  564,  36  WklyNO  674;  Brie 
Printing  Co.  v.  Erie  Llth.,  etc,  <^>., 
31  Pa.  Co.  1. 

S.  D.— BIdwell  V.  Collins,  89  S.xD. 
396,   164  NW  969. 

See  also  supra  g  374;  and  generally 

?'rade-Mark8.  Trade-Names,  and  Un- 
air  Competition  [38  Cyc  722,  802]. 

[a]  Xmiw  of  stota. — ^A  loan  and 
trust  company,  which  has  taken  the 
name  of  the  state  in  which  It  does 
business  as  a  part  of  its  corporate 
name,  is  not  entitled  to  an  Injunc- 
tion rsstralnlns  a  slmif  '  " 
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baBiness,  class  of  goods,  process,  sect,  etc.,  which 
any  one  may  lawfully  use,*'  so  as  to  be  entitled  to 
enjoin  their  use  by  another  corporation  or  associar 
tion  in  its  name,  in  the  absence  of  actual  fraud  or 
intent  to  deceive.**  But  if  such  words  are  used 
fraudulently  and  with  intent  to  deceive,  or  in  such 
a  way  that  they  naturally  must  deceive,  an  injunc- 
tion will  lie  as  in  other  casea.^ 

Personal  names.  Ordinarily  a  personal  name  can- 
not be  appropriated  exclusively  as  part  of  a  corpo- 
rate name  so  as  to  prevent  another  person  of  the 
same  name  from  using  it  in  the  name  of  a  corpora- 


tion formed  by  him;**  or  to  prevent  its  legitimate 
use  as  properly  descriptive  of  the  business  of  the 
corporation  ;*'  but  persons  who  organize  a  co^^ra- 
tion  cannot  lawfully  employ  even  the  name  of  one 
of  their  number  as  a  part  of  the  corporate  name, 
when  such  name  has  been  selected  intentionally  for 
the  purpose  of  unfairly  competing  with  another  cor- 
poration lawfully  using  the  same  name  and  engaged 
in  a  similar  business  and  diverting  the  latter's 
trade  or  business  to  themselves,  and  if  such  inten- 
tion and  effect  appear,  an  injunction  will  be 
gpranted.^  'A  fortiori  a  corporation  cannot '  select 


name  of  the  state  by  another  loan 
and  trust  company  dolngr  business  at 
a  point  one  hundred  miles  distant, 
where  the  proof  does  not  show  a  con- 
flict of  interest,  or  that  the  business 
transacted  by  defendants  would 
materially  Interfere  with  plalntilTs 
business.  Nebraska  L.  &  T.  Co.  v. 
Nine,  27  Nebr.  507,  43  NW  848,  20 
AmSR  686. 

93.  V.  8. — Goodyear'8  India  Rub- 
ber Qlove  Utg.  Co.  v.  Ooodyear  Rub- 
ber Co.,  128  U.  S.  698,  9  SCt  186,  32 
L.  ed.  535. 

Conn. — Hygela  Distilled  Water  Co. 
V.  Hygeia  Ice  Co.,  72  Conn.  646,  46 
A  957,  49  L.RA  147  (holdine  that  a 
corporation  has  no  exclusive  right, 
as  against  other  corporations,  to  the 
use  of  the  word  "Hygela"  in  its  cor- 
porate or  business  name  as  indicat- 
ing that  its  modes  of  manufacture  of 
products  are  in  accordance  with  hy- 
gienic methods). 

111. — Koebel  v.  Chicago  Landlord's 
Protective  Bureau,  210  111.  176,  71 
HE  362,  102  AmSR  164  [aff  112  III.  A. 
21];  International  Committee  T.  W. 
C.  A.  V.  Young  Women's  Christian 
Assoc,  194  III.  194,  62  NB  661.  66 
LRA  888  [afl  86  111.  A.  6071;  Bolan- 
der  V.  Peterson,  136  111.  215,  26  NE 
603.  11  LRA  360. 

Ky. — Industrial  Mut.  Deposit  Co. 
V.  Central  Mut.  Deposit  Co.,  112  Ky. 
937,  66  SW  1032,  28  KyL  2247. 

La. — Title,  etc;,  Ouarantee  Co.  v. 
Louisiana  Abstract,  etc.,  Co.,  148  La. 
894,   79   S  629. 

Mich. — Michigan  Sav.  33ank  V. 
Dime  Sav.  BanX  162  Mich.  297,  127 
NW  364^  139  AmSR  668. 

Mo. — Plant  Seed  Co.  v.  Michel 
Plant,  etc.,  Co.,  37  Mo.  A.  313,  23  Mo. 
A  679. 

Nebr. — ^Nebraska  L.  &  T.  Co.  v. 
Nine,  27  Nebr.  607,  48  NW  848,  20 
AmSR  686.  _ 

.N.  J.— Edison  y.  Mllls-Edisonia,  74 
li.  J.  Eq.  621,  70  A  191. 

N.  Y. — Corning  Glass  Works  v. 
Coming  Cut  Glass  Co.,  197  N.  T. 
173,  90  NB  449  [ait  128  App.  Div.  919 
mem,  110  NYS  1126  memj:  Koehler 
V.  Sanders,  122  N.  Y.  65,  26  NE  236, 
9  LRA  576:  New  Thought  Church  v. 
Chapin,  169  App.  Dlv.  728,  144  NYS 
1026;  Employers'  Liability  Assur. 
Corp.  V.  Employers'  Liability  Ins. 
Co.,  61  Hun  562,  16  NYS  397  (hold- 
ing that  a  foreign  corporation  named 
the  "Employers'^  Liability  Assurance 
Corporation,  Limited"  could  not  as- 
sert, as  against  a  domestic  corpora- 
tion, the  right  to  the  exclusive  use 
of  the  words  "Employers'  Liability," 
although  confusion  might  result,  the 
words  Deing  descriptive  of  the  well- 
known  business). 

Pa. — ^York  Card,  etc.,  Co.  v.  York 
Wall  Paper  Co.,  4  Pa.  Dlst.  128,  16 
Pa,  Co.  654,  36  WklyNC  674;  Erie 
Printing  Co.  v.  Erie  Lith.,  etc.,  Co., 
81  Pa.  Co.  1. 

S.  D.— Bldwell  V.  Collins,  39  S.  D. 
396,    164   NW   969. 

Eng. — British  Vacuum  Cleaner  Co., 
Ltd.  V.  New  Vacuum  Cleaner  Co., 
Ltd.,  [1907]  2  Ch.  312;  Electromobile 
Co.,  Ltd.  V.  British  Electromobile 
Co.,  Ltd.,  97  L.  T.  Rep.  N.  S.  196  [aff 
98  L.  T.  Rep.  N.  S.  268J;  Elliott  v. 
Expansion  of  Trade,  Ltd.,  64  SoL  J. 
101. 

See  also  supra  {  874;  and  gen- 
erally     Trade-Marks,      Trade-Names, 


and  Unfair  Competition  [88  Cyc  733, 
800]. 

tal  «H«w  TboTWht  Olinroli.'' — A 
rellgioub  corporation  which  has 
adopted  the  name  "The  New  Thouglit 
Church"  cannot  claim  an  exclusive 
right  to  the  use  of  any  of  such 
words,  as  they  are  neither  peculiar, 
distinctive,  nor  descriptive,  but  are 
all  generic  in  character  and  of  com- 
mon use,  and  It  is  not  entitled  pen- 
dente lite  to  enjoin  another  from 
conducting  services  under  the  name 
of  "New  Thought  Church  Services." 
New  Thought  Church  v.  Chapin,  159 
App.  Div.  723,   724,  144  NYS  1028. 

94.  See  cases  in  preceding  notes. 
See  also  supra  i  374;  and  gen- 
erally Trade-Marks,  Trade-Names, 
and  unfair  Competition  [38  Cyc  708 
et  seq,   722,   733  et  seq]. 

95.  U.  S.— Elgin  Nat.  Watch  Co. 
v.  Loveland,  182  Fed.  41  [app  dism 
133  Fed.  1021  mem,  66  CCA  680 
mem].  ^ 

Conn. — Hygela  Distilled  Water  Co. 
V.  Hygela  Ice  Co..  72  Conn.  646,  46 
A  967,  49  LRA  147. 

Ga. — Rome  Mach.,  etc.,  Co.  v. 
Davis  Fdy.,  etc,  Works,  185  Ga.  17, 
68  SE  800. 

111. — Kaebel  v.  Chicago  Xiandlords' 
Protective  Bureau,  210  111.  176,  71 
NE  362,  102  AmSR  164  [aff  112  III. 
A.  21];  International  Committee,  Y. 
W.  C.  A.  v;  Young  Women's  Chris- 
tian Assoc,  194  III.  194,  62  NE  561. 
56   LRA  888    [afT  86  111.  A.   607]. 

Minn. — Nesne  v.  Sundet,  93  Minn. 
299,  101  NW  490,  106  AmSR  439,  3 
AnnCas  30. 

N/  J. — Cape  May  Yacht  Club  v. 
Cape  May  Yacht,  etc..  Club,  81  N.  J. 
Eq.  454,  86  A  972. 

And  see  other  cases  supra  I  896. 

M.  U.  S. — Howe  '  Scale  Co.  v. 
Wyckoff,  198  U.  S.  118,  26  SCt  609, 
49  L.  ed.  972  [rev  122  Fed.  348,  68 
OCA  610];  Royal  Baking  Powder  Co. 
T.  Royal.   122  Fed.   837,   68  CCA  449. 

Cal. — Dodge  Stationery  Co.  v. 
Dodge,  145  Cal.  380,  78  P  879. 

III. — Drummond  Tobacco  Co.  v. 
Handle,  114  111.  412,  2  NE  636. 

Mich. — Lamb  Ejiit-Qoods  v.  Lamb 
Glove,  etc.,  Co.,  120  Mich.  159,  78  NW 
1072.  44  LRA  841;  Williams  v.  Far- 
rand,  88  Mich.  473,  60  NW  446,  14 
LRA    161. 

N.  J.— Edison  v.  Mills-Bdlsonla,  74 
N.  J.  Eg.  521,  70  A  191. 

Pa. — In  re  Carlln  Mfg.  Co.,  1  Pa. 
Dlst.  14,  10  Pa.  Co.  667,  29  WklyNC 
198. 

See  also  supra  {  374;  and  generally 
Trade-Marks,  Trade-Names.  and 
Unfair  Competition  [38  Cyc  724. 
807]r 

97.  Edison  V.  Mills-Edlsonia,  74 
N.  J.  Eq.  621,  70  A  191. 

fa]  SesoxlptlTe  of  patented  ma- 
diiaes  naed.— A  corporation  which  is 
lawfully  using  machines,  tlie  inven- 
tion of  an  Individual,  has  authority; 
Implied  from  the  purchase  of  the 
machines  from  the  inventor  or  his 
grantees,  to  use  the  name  of  the 
Inventor  for  the  purpose  of  truly  and 
properly  describing  the  machines. 
Edison  V.  Mills-Edlsonia,  74  N.  J. 
Eq.  621.  70  A  191. 

[b]  Use  of  word  "Edlaonla"  In 
Buna  of  oorporatlon. — (1)  The  use  of 
the  word  "Edisonla"  in  the  name  of 
defendant  corporation,  Mills-Edl- 
sonia,  organized   for  the   purpose  of 


conducting  phonographic  and  moving 
picture  ezhlbltlons  by  the  lawful  use 
of  Edison  phonographs  and  kineto- 
scopes,  is  not  calculated  to  mislead 
the  public,  to  believe  that  either 
Edison,  or  the  other  complainants, 
manufacturers  under  his  authority  of 
such  phonographs  and  klnetoscopes, 
are  in  any  manner  interested  in  de- 
fendant corporation,  or  In  its  ex- 
hibitions, and  does  not  constitute  an 
infringement  of  any  property  right 
of  the  complainants  br  of  any  per- 
sonal right  possessed  by  complainant 
Edison  in  his  name.  Eldison  v.  Mills- 
Edlsonia,  74  N.  J.  Eq.  521,  522.  7D 
A  191.  (2)  And  where,  in  a  suit  by 
Edison  and  corporations  manufac- 
turing and  selling,  by  his  authority, 
phonographs  and>  klnetoscopes  in- 
vented by  him,  seeking  to  restrain 
the  use  of  the  word  "Edisonla"  in 
the  name  of  defendant  corporation, 
engaged  In  conducting  musical, 
phonographic,  and  moving  picture 
exhibitions,  the  bill  alleged  that 
because  of  said  inventions  by  Edi- 
son, and  tliat  his  name  was  uni- 
versally associated  with  them  in  the 
public  mind,  and  the  fact  that  the 
Edison  phonograph  was  manufac- 
tured and  sold  by  complainant  pho- 
nograph company  and  because  the 
klnetoscope  was  manufactured  and 
sold  by  complainant,  Edison  Manu- 
facturing Company,  and  because  of 
the    use    of    "said      klnetoscope    and 

{>honograph8  by  defendant,  the  plib- 
ic  was  led  to  believe  that  the  ar- 
cades maintained  by  defendant  were 
conducted  by  complainants,  and  that 
they  were  Interested  or  In  some 
way  connected  therewith,  it  was  pre-  , 
sumed  that  the  instruments  eznib-  ■ 
ited  in  defendants'  arcades  were 
Edison  machines.  Eldisoa  v.  Mills- 
Edisonla,  supra. 

98.  U.  S.— Wyckoft  V.  Howe  Scale 
Co.,  122  Fed.  348,  68  CCA  610  [rev 
on  other  grounds  198  U.  S.  118.  25 
SCt  609,  49  L.  ed.  9721;  Royal  Baking 
Powder  Co.  v.  Royal,  122  Fed.  337, 
68  CCA  499;  Peck  v.  Peck  Bros.  Co, 
113  Fed.  291.  61  CCA  251.  62  LRA 
81'  [certiorari  den  187  U.  S.  643 
mem,  23  SCt  843  mem,  47  L.  ed.  34( 
mem];  Clark  Thread  Co.  v.  Armitage. 
74  Fed.  936,  21  CCA  178:  Rogers  v. 
Wm.  Rogers  Mfg.  Co.,  70  Fed.  1019. 
17  CCA  575;  R.  W.  Rogers  Co.  v. 
Wm.  Rogers  Mfg.  Co.,  70  Fed.  1017, 
17  CCA  676;  Wm.  Rogers  Mfg.  Co. 
V.  Rogers,  etc,  Mfg.  Co.,  11  Fed. 
495. 

Cal. — Dodge  Stationery  Co.  v. 
Dodge,  145  Cal.   380.   78  P   879. 

Conn. — Wm.  Rogers  Mfg.  Co.  v. 
Simpson,  64  Conn.  527,  9  A  395; 
Rogers  V.  Rogers.  63  Conn.  121,  1 
A  807,  fi  A  676,  56  AmR  78;  Holin«s 
V.  Holmes,  etc.,  Mfg.  Co.,  87  Conn. 
278,  9  AmR  324. 

Fla.— El  Modello  Cigar  Mfg.  Co.  T. 
Gato,  26  Fla.  886,  7  S  23,  23  AntSR 
637,    6    LRA   823. 

III.— McFell  Electric  etc,  Co.  v. 
McFell  Electric  Co.,  110  111.  A.  182 
(holding  that,  where  a  stockholder 
who  has  conferred  on  a  corporation 
the  right  to.u.se  his  name  in  the 
Arm  name  afterward  sells  his  stock 
in  such  corporation  for  a  valuable 
and  adequate  consideration,  he  can- 
not thereafter  resume  the  use  of  his 
own  name  in  carrying  on  the  same 
business  during   the   nfetime  of    the 


For  latax  oaaM,  d«T«loBmants  and  oluuicmi  In  the  law  see  cumulative  Annotations,  same  title,  page  andnota  numl>er. 
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ui  individnsl  Daiae  of  one  in  ooiApetitiOn  for  the 
poipose  of  deceiving  the  public,  where  there  is  no 
one  in  the  new  corporation  by  such  name."* 

[i  398]  c.  IC^cellaneona  DefenBea.^  In  a  suit 
to  enjoin  the  wroi^nl  nse  or  simulation  of  a  coi^ 
porate  name  it  is  no  defense  that  complainant's 
right  to  the  nse  of  its  name  has  not  been  estab- 
lished bj  the  verdict  of  a  jury  in  an  action  at 
law;'  or  that  defendant  is  solvent  and  able  to  re- 
spond in  damages  recoverable  in  an  action  at  law;' 
or  that  at  the  time  of  the  adoption  of  the  name 
sought  to  be  enjoined  defendant  was  ignorant  of 
plaintiff's  existence;*  or  that  defendant  had  no  in- 
tention to  manufacture  anything  manufactured  by 
eomplainant,  where  its  charter  empowers  it  to  do 
so/  And  it  is  no  objection  to  an  injunction  against 
the  use  of  a  corporate  name  that  it  does  not  ap- 
pear that  any  wrong  has  been  done,  or  that  there 
is  danger  thereof  to  complainant's  injury,  as  in 
SQch  a  case  complainant  must  act  promptly  before 
the  rights  of  innocent  stockholders  in  the  defendant 
corporation  may  become  involved.*  Nor  it  is  a  de- 
fense to  an  application  for  such  an  injunction  that 
plaintiff  is  engaged  in  an  unlawful  business,  since 
this  question  is  not  properly  raised  in  a  collateral 
proceeding,  but  should  be  left  to  be  determined  in 
a  proceeding  by  the  state  against  the  offending 
body.'  One  corporation  cannot  have  an  injunction 
restraining  another  corporation  in  the  use  of  its 
eorporate  name,  on  the  ground  that  the  latter  cor- 
poration has  forfeited  its  franchise,  this  being  a 
question  which  can  be  raised  only  in  a  proceeding 
instituted  by  the  state.'  Nor  will  a  corporation 
be  protected  in  the  use  of  the  name  of  a  voluntary 
association  organized  previously  to  the  organiza- 
tion of  the  corporation,  as  against  such  association, 
so  as  to  deprive  it  of  the  right  to  use  the  name 


which  the  corporation  has  appropriated."  On  the 
other  hand,  where  the  use  by  unincorporated  per- 
sons of  a  eorporate  name  under  which  they  are 
afterward  incorporated  is  in  violation  of  a  statute,^" 
such  use  will  confer  no  rights  which  will  be  en- 
forced by  the  courts  of  the  state."  A  corporation 
previously  incorporated  will  not  be  enjoined  from 
using  a  nt^iie  similai'  to  one  previously  used  by  an 
unincorporated  association  which  was  afterward  in- 
corporated, where  the  assumption  of  a  corporate 
name  by  the  unincorporated  society  was  illegal." 
And  it  has  been  held  that  a  company  known  as  the 
"  Hygeia  Water  Ice  Company "  was  not  entitled  to 
restrain  a  subsequently  organized  company  from 
the  use  of  the  word  "Hygeia"  in  its  corporate 
name,  where  the  word  had  been  used  in  the  name  of 
another  water  company  organized  prior  to  plain- 
tiff's oi^nization." 

[$  399]  d.  Plaintiff  Must  Oome  into  Eanity 
yrith.  Clean  Hands.  Such  a  suit  is  of  course  within 
the^  principle  that  he  who  comts  into  a  court  of 
'equity  must  do  so  with  clean  hands;"  but  this 
principle  will  not  defeat  the  complainant  in  such 
a  suit  unless  complainant's  iniquity  consists  of 
wrongful  conduct  in  the  very  act  or  transaction 
which  raises  the  equity  which  it  seeks  to  enforce;" 
nor  does  it  apply  where  plaintiff  has  acted  inno- 
cently in  the  wrongful  conduct  relied  upon  as  de- 
feating his  right  to  relief  and  has  abandoned  such 
condnet  as  soon  as  he  became  aware  that  it  was 
wrongfuL'° 

[i  400]  e.  Laches,  Consent,  Acaoiescence  and 
EstoppeL  The  right  to  an  'injunction  to  restrain 
another  corporation  from  using  the  corporate  name 
of  plaintiff  may,  like  ihe  right  to  any  other  species 
of  equitable  relief,  be  lost  by  laches,"  or  defeated 


corporation,  in  such  a  way  as  to 
mislead  the  public,  but  is  equitably 
estopped  from  auestioninir  the  right 
of  the  corporation  to  the  use  of  its 
corporate  name). 

Mich. — Lamb  Knlt-Cfoods  Co.  v. 
lamb  Glove,  etc,  Co.,  120  Mich.  159, 
78  NW  1072,  44  LRA  841:  WllUams 
V.  Farrand,  88  Mich.  473,  GO  NW  446, 
14  LRA  1«1. 

N.  X— L.  Martin  Co.  v.  L.  Martin, 
etc.,  Co.,  76  N.  J.  Eg.  89,  71  A  409 
[rev  on  other  grounds  7B  N.  J.  Bq. 
257.  72  A  294.  21  LRANS  626,  20 
AnnCas  57];  Eldlson  Storage  Battery 
Co.  V.  EUlaon  Auto.  Co.,  67  N.  J.  Eq. 
44,  56  A  861  (enjoining  the  use  of 
the  name  "Edison"  in  defendant's 
corporate  name,  whe^e  It  had  already 
been  adopted  by  complainant  with 
Edison's  consent,  although  defend- 
ant acquired  the  right  to  use  the 
name  under  a  grant  from  one  of 
Edison's  sons). 

_N.  Y. — Howes  Co.  v.  Howes  Grain- 
Cleaner  Co.,  19  App.  Div.  626,  46 
NTS  165;  Tuerk  Hydraulic  Power 
Co.  ▼.  Tuerk,  92  Hun  66,  36  NTS 
284;  De  Long  v.  De  Long  Hook, 
etc,  Co.,  89  Hun  399,  3B,OTS  609; 
Howes  Co.  V.  Howes  Grain  Cleaner 
Co     24  Misc.  83,  62  NTS  468. 

Oh. — ^Backus  Oil  Co.  v.  Backus  Oil, 
etc,  Co.,  8  Ob.  Dec.  (Rei>rint)  98,  5 
ClncLBnl  646. 

Tenn. — Fit©  v.  Dorman,  67  SW 
129. 

_99.  Peck  V.  Peck  Bros.  Co.,  118 
fed.  2J1,  61  OCA  261,  62  LRA  81 
Icertiorarl  den  187  U.  S.  643  mem, 
21  set  843  mem,  47  L.  ed.  346  mem] ; 
Bender  v.  Bender  Store,  etc.,  Co., 
178  111.  A.  203;  La  Socl£t«,  etc.  v. 
Fanhard  Levassor  Motor  Co.,  Ltd., 
[1*01]  2  Ch.  613. 

L    ClMui  luuida  see  Infra  {  899. 

XaeliM,  ooMMirt,  »cn«l— e«nc»,  and 
•noppal  see  infra  {  400. 
.1    Newby  v.  Oregon  Cent.  R.  Co., 
1!  F.  Cas.  No.  10,141,  Deady  SOS,  616 


(since  "such  right  does  not  rest  In 
parol  but  is  shown  by  the  record, 
if  at  all,  and  is  determined  by  the 
Court  In  any  form  of  proceeding"'). 

3.  Newby  v.  Oregon  Cent.  R.  Co., 
18    P.   Oas.    No.    10,144,   Deady   609. 

4.  Koebel  v.  Chicago  Landlords' 
Protective  Bureau,  21()  111.  178,  71 
NE  362,  102  AmSR  164  [aJC  112  111. 
A.    21]. 

6.  Edison  Storage  Battery  Co.  v. 
Edison  Auto.  Co.,  67  N.  J.  Eq.  44, 
56  A  861. 

e.  Edison  Storage  Battery  Co.  v. 
Edison  Auto.  Co.,  67  N.  J.  Eq.  44, 
56    A    861. 

7.  Grand  Lodge  A.  O.  V.  W. 'v. 
Graham,  96  Iowa  692,  65  NW  837, 
31  LRA  133. 

8.  Supreme  Ct.  S.  O.  of  F.  v. 
Supreme  Ct.  U.  O.  of  F.,  94  Wis.  234, 
68  NW  1011. 

9.  Grand  Ijodge  A.  O.  U.  W.  v. 
Graham,  96  Iowa  692,  66  NW  837, 
31  LRA  133;  Hygeia  Water  Ice  Co. 
V.  New  Tork  Hygeia  Ice  Co.,  19 
NTS  602  [aft  140  N.  T.  94,  86  NE 
417]. 

10.  See  statutory  provisions;  and 
infra  }  403. 

11.  Hazelton  Boiler  C^.  v.  Hazel- 
ton  Tripod  Boiler  Co..  142  111.  494,  30 
NE  339    [aff  40  III.  A.   4301. 

18.  German  Hanoverian,  etc.. 
Coach  Horse  Assoc  v.  Oldenberg 
Coach  Horse  Assoc,  46  III.  A.  281. 

13.  Hygeia  Water  Ice  Co.  v.  New 
Tork '  Hygeia  Ice  Co..  19  NTS  602 
[aff  140  N.  T.  94,  35  NE  417]. 

14k  Memphis  Keeley  Inst.  v.  Les- 
lie B.  Keeley  Co.,  155  Fed.  964,  84 
CCA  112,  16  LRANS  921;  Bear  Llthla 
Springs  Co.  v.  Great  Bear  Spring  Co., 
71  N.  J.  Eq.  595,  71  A  383  faff  72  N. 
J.  Eq.  871,  68  A  86]  (misrepresenta- 
tions in  advertisements,  etc.).  See 
generally  Trade-Marks,  "rrade-Names, 
and  Unfair  Competition  [38  Cyc  897]. 

16.  Talbot  V.  Independent  Order 
O.,  220  Fed.  660.  136  CCA  268. 


IB.  Ooddard  v.  American  Peroxide, 
etc.  Co.,  67  Misc.  27«,  122  NTS  360 
(holding  that,  where  plaintiff  pur- 
chased the  right  to  use  the  name  of 
a  corporation  In  connection  with  Rs 
assets,  and  thereafter  Innocently  con- 
tinued to  conduct  business  in  New 
Tork  under  such  nam«  in  violation  of 
Pen.  CN>de  1  863b  [Penal  Law  i  440], 
prohibiting  the  use  of  business 
names  without  compliance  with  cer- 
tain formalities,  and  i>rovldlng  that 
one  failing  to  comply  with  Its  pro- 
visions should  be  guilty  of  a  misde- 
meanor, this  did  not  preclude  plain- 
tiff from  restraining  defendant's 
wrongful  use  of  the  name  on  the 
theory  that  plaintiff  must  come  into 
equity  with  clean  hands,  where,  as 
soon  as  plaintiff  knew  of  such  law, 
and  before  the  commencement  of  his 
action,  he  filed  the  necessary  certifi- 
cate). 

17.  National  Circle  C  I.  v.  Na- 
tional Order  D.  I.,  262  Fed.  815; 
CreswlU  v.  Grand  Lodge  K.  P. 
226  U.  S.  246,  32  SCt  822,  66  U  ed. 
1074  [rev  133  Oa.  837,  67  SE  188. 
134  AmSR  231,  18  AnnOis  453]; 
Grand  Lodge  K.  P.  v.  Grand  Lodge 
K.  P.,  174  Ala.  396,  56  S  963;  Grand 
Lodge  A.  O.  U.  W.  v.  Graham,  96 
Iowa  692,  66  NW  837,  31  LRA  183 
(delay  of  ten  years);  Colonial  Dames 
of  America  v.  Colonial  Dames  of  New 
York,  29  Mlsc  10,  60  NYS  302  [aff 
63  App.  DIv.  616  mem,  71  NYS  1134 
mem  (aff  173  N.  Y.  686  mem,  66  NB 
1116  mem)].  See  generally  Trade- 
Marks,  Trade-Names,  and  Unfair 
Competition. 

[a]  Action  not  barred,— (1)  A  suit 
by  a  corporation  to  en]oln  another 
corporation  from  using  certain  words 
as  a  part  of  its  corporate  name  was 
not  l)q,rred  by  laches,  where  defend- 
ant came  into  the  state  in  September 
of  one  year,  and  suit  was  not  brought 
until  November  of  the  following 
year.  Salvation  Army  Ip 
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by  assent,  acquiescence,  or  estoppel." 

{(  401]  f.  By  and  against  whom  Action  May 
or  Must  Be  Maintained.^*  Of  course  where  the 
charter  of  a  corpoiration  has  expired  or  the  corpo- 
ration has  otherwise  been  dissolved,  and  it  is  a 
totally  extinguished  entity,  neither  such  corporar 
tion  nor  its  former  ofScers  or  directors  in  its  right 
oan  sue  to  enjoin  the  use  of  its  corporate  name  by 
another  corporation,  for  it  has  neither  capacity  to 
sue  nor  any  further  interest  in  the  name.^  But 
a  corporation  may  maintain  an  action  to  enjoin  in- 
fringement of  its  corporate  name  notwithstanding 
it  is  in  embarrassed  circumstances,  or  even  in  the 
hands  of  a  receiver,  and  in  contemplation  of  a 
dissolution,  if  it  has  not  been  dissolved  ;^^  and  it 
has  been  held  that  a  corporation  which  has  trans- 
ferred to  another  corporation  all  its  property  and 
franchises  except  the  franchise  to  be  a  corporation, 
end  has  voluntarily  dissolved,  but  which  has  out- 
standing bonds  on  which  it  is  still  liable,  and  which 
therefore,  under  Uie  provisions  of  a  statute,^  is 
still  in  existence'for  the  purpose  of  paying  its. 
debts,  etc.,  has  a  sufficient  interest  in  its  corporate 
name  to  maintain  an  action  to  enjoin  another  cor- 
poration from  using  such  name,  as  it  is  not  an  ex- 
tinguished entity,  although  it  has  ceased  to  do  busi- 


ness." 

American  Salvation  Army,  122  NTS 
97  [aff  141  App.  Dlv.  .931,  126  NTS 
1146  (aff  20B  N.  T.  619  mem,  98  NB 
1116  mem)].  (2)  Plaintiff  having 
protested  against  defendant's  use  of 
the    words    "Salvation    Army"    as    a 

?art  of  its  corporate  name,  and  the 
itle  "War  Cry"'  for  its  paper,  a  suit 
to  enjoin  the  use  begun  eight  months 
after  defendant  came  into  the  state 
was  not  barred  by  laches,  although 
def«ndant  had  operated  In  other 
states  for  more  than  ten  years.  Sal- 
vation Army  in  U.  S.  v.  American 
Salvation  Army,  supra. 

18.  Creswill  v.  Orand  Ix>dge  K. 
P.,  22B  U.  S.  246,  92  SCt  822,  66  L. 
ed.  1074  [rev  183  Ga.  837,  67  SK  18«, 
134  AmSR  231,  18  AnnCas  463]; 
CAark  Thread  Oo.  v.  Armltage,  74 
Fed.  986,  21  CCA  178  [mod  and  aff 
67  Fed.  896];  Council  of  Jewish 
Women  v.  Boston  Section  Council  of 
Jewish  Women,  212  Mass.  219,  98 
N£3  862  (holding  that  a  New  Tork 
corporation,  organised  as  a  national 
t>ody  called  a  "council"  for  a  phil- 
anthropic    purpose     which     contem- 

?lated  separate  organisations  In  dlf- 
erent  localities  called  "sections  of 
the  council,"  after  it  had  permitted 
a  Massachusetts  corporation  to  be 
organized  under  Rev..  L,.  c  125  and 
to  assume  as  Us  corporate  name  the 
"Boston  Section  of  the  Council," 
could  not  maintain  a  bill  In  equity 
under  Rev.  L.  c  109  i  8,  to  enjoin 
the  Massachusetts  corporation  from 
continuing  the  use  of  its  corporate 
name  after  it  had  voted  to  withdraw 
from  the  national  body). 

19.  ToitAga.  coxporatlona  see  Infra 
i  402. 

Vaitlaa  fanarally  see  Trade-Marks, 
Trade-Names,  and  Unfair  Competi- 
tion  [36  Cyc  889,  890]. 

90l  Metropolitan  Tel.,  etc.,  Co.  v. 
MetropoIlUn  Tel.,  etc.,  Co.,  141  NTS 
698,  699  (opinion  of  Greenbaum,  J.) 
[rev  on  other  grounds  166  App.  Dlv. 
677,  141  NYS  698].  See  generally 
Infra  XVIII. 

ai.  Peck  V.  Peck  Bros.  Co.,  113 
Fed.  291,  61  CCA  261,  62  LRA  81 
[certiorari  den  187  U.  S.  643  mem, 
23  SCt  843  mem,  47  L.  ed.  346. mem]; 
Armington  v.  Palmer,  21  R.  I.  109, 
42  A  308,   79  AmSR  786.  43  LRA   95. 

aa.  N.  Y.  General  Corporation  L,. 
(CV>nsol.  L.  c  23)    t  221. 

as.  Metropolitan  Tel.,  etc.,  Co.  v. 
Metropolitan  Tel.,  etc.,  Co.,  156  App. 
Dlv.   677,  141  NTS  698   (Dowllng,  J., 


Action  \if  ra^oeediog  eolporation  or  indi^idvaL 
Such  an  action  may  be  maintained  by  a  corporation 
which  has  lawfully  succeeded  to  the  franchises, 
name  and  good  will  of  another  corporation  against 
a  third  corporation  infringing  the  trade-name  of 
the  original  corporation.^  A  corporation  which 
purchases  all  the  property  and  franchises  of  an- 
other, except  its  franchise  to  be  a  corporation,  ac- 
quires its  good  will,  and  with  it  the  right  to  use 
its  name  in  such  manner  as  to  iudicate  that  it  is 
the  successor  of  the  corporation  whose  business 
and  g^>od  will  it  hai^  purchased,  and  may  sue,  even 
though  not  at  present  using  the  name,  to  enjoin 
another  corporation  from  using  the  same."  And 
the  same  is  true  of  an  individual  whj  purchases  the 
assets,  good  will,  and  nam^  of  a  corporation  which 
is  afterward  dissolved,  and  oiganizes  a  corporation 
to  continue  the  business.^ 

Action  by  bondholders.  The  holders  of  bonds  of 
a  corporation  have  such  an  interest  in  the  corporate 
name  as  will  support  an  action  by  them  in  a  proper 
case,  as  for  example,  to  enjoin  its  use  by  another 
corporation  in  issuing  similar  bonds  and  putting 
them  on  the  market  in  such  a  way  as  to  deceive  the 
public  and  cause  them  special  injury,"  or  to  pre- 
vent its  use  by  another  corporation  to  affect  the 
security.^  ^ 


dissenting  on  opinion  of  Greenbaum, 
J.,  below). 

34.  Peck  V.  Peck  Bros.  Co.,  113 
Fed.  291,  51  CCA  251,  62  LRA  81 
[certiorari  den  187  U.  S.  643  mem. 
23  SCt  843  mem,  47  L.  ed.  346  mem] 
(holding  that  the  sale  under  a  de- 
cree of  court  of  all  the  property  of 
a  manufacturing  or  commercial  cor- 
poration, including  "its  franchises^ 
name,  and  good  will,"  to  a  reorgani- 
zation committee  representing  all  its 
stockholders,  passes  to  the  purchas- 
ers and  the  reorganized  company  the 
rlfeht  to  the  old  company's  trade- 
name, and  to  protection  In  its  exclu- 
sive use  to  the  same  extent  that  such 
grotection  could  have  been  Invoked 
y  th«  old  company,  had  It  continued 
in  business);  Goddard  v.  American 
Peroxide,  etc.,  Co.,  87  Misc.  279,  122 
NYS  360. 

[a]  aiffbt  to  Its*  Boana  on  pnr. 
oliase  of  plant,  ato, — That  the  pur- 
chase of  tne  plant,  etc.,  of  a  corpo- 
ration does  not  give  the  right  to 
take  the  name  of  the  corporation, 
although  it  does  give  the  right  to 
take  the  name  of  the  articles  which 
were  manufactured  by  It,  and  that 
the  vote  of  a  corporation,  which  Is 
voluntary  and  without  consideration, 
to  assign  the  right  to  use  the  cor- 
porate name  to  a  new  corporation 
which  has  previously  purchased  the 
plant  of  the  corporation  so  voting  Is 
ineffectual  as  against  the  dissenting 
minority  of  ahareholders  see  Ar- 
mington V.  Palmer,  21  R.  I.  109,  42 
A  308,  79  AmSR  786,  43  LRA  96. 

38.  Metropolitan  Tel.,  etc.,  Co.  v. 
Metropolitan  Tel.,  etc.,  Co.,  166  App. 
Dlv.  577,  141  NYS  498  (holding  that 
a  corporation  which  has  purchased 
all  the  property  and  franchises  of 
another,  and  tnereby  acquired  Its 
good  will  and  the  right  to  use  its 
nam«  in  such  manner  as  to  Indicate 
that  it  is  the  successor  of  such  other 
corporation,  and  which  has  guaran- 
teed the  payment  of  the  bonds  of 
the  other  corporation,  has  such  an 
Interest  In  the  corporate  name  of 
such  other  corporation  as  entitles  It 
to  sue  to  enjoin  the  use  of  such 
name  by  another  corporation,  al- 
though it  has  never  made  use  of 
such  name).  As  supporting  this 
proposition  see  also  Slater  v.  Slater, 
175  N.  T.  143,  67  NE  224,  96  AmSR 
605,  81  LRA  796;  Steinfeld  v.  Na- 
tional Shirt  Waist  Co.,  99  App.  Dlv. 


-       -  -         .  tpp 

286,    90    NTS    964;    Flsk   v.    Flsk.    77 


App.  Dlv.  83,  79  NTS  37. 

aOw  Goddard  v.  American  Peroxide, 
etc.,  Co.,  67  Misc.  279,  122  NTS  360 
(holding  that,  where  'plaintiff  pur- 
chased the  assets  and  corporate 
name  of  a  New  Jersey  corporation 
manufacturing  and  selling  a  brand 
of  peroxide  of  hydrogen  which  had 
acquired  a  considerable  reputation. 
after  which  the  corporation  was  dis- 
solved, and  in  the  meantime,  plain- 
tiff had  commenced  business  In  New 
Tork  under  the  corporate  name  so 
purchased,  and  had  continued  to  do 
so  ever  since,  and  defendant  H  who 
had  been  previously  connected  with 
the  corporation  knew  of  plalntifTs 
purchase,  and  himself  made  efforts 
to  buy,  but,  falling  in  this,  soon 
after  plaintiff's  purchase  organized 
a  New  Tork  corporation  under  the 
same  name,  the  certificate  of  incor- 
poration of  the  N-ew  Tork  company 
being  Issued  on  the  same  day  on 
which  there  was  filed  in  that  office 
a  certificate  of  the  dissolution  of  the 
New  Jersey  corporation,  such  corpo- 
rate name  was  a  valuable  asset 
which  was  subject  to  transfer,  and 
that  pltilntlff,  by  his  purchase,  ac- 
quired the  exclusive  right  thereto 
and  was  entitled  to  enjoin  defendant 
from  using  it). 

87.  Metropolitan  Tel.,  etc,  Co.  ▼. 
Metropolitan  Tel.,  etc,  Co.,  1S6  Add. 
Dlv.  677.  141  NTS  698  (holding  that 
the  holders  of  bonds  of  a  dissolved 
corporation,  the  payment  of  which 
was  guaranteed  by  the  purchaser  of 
such  corporation's  property  and 
franchises,  and  which  had  a  high 
market  price,  had  such  an  Interest 
in  the  corporate  ^ame  of  the  orig- 
inal corporation  as  entitled  them  to 
maintain  an  action  to  enjoin  the  use 
of  such  name  by  another  corporation 
which  was  issuing  bonds  in  such 
name,  similar  in  purport  and  appear- 
ance to  those  held  by  plalntifra. 
without  assets  or  business  to  make 
them  valuable,  since  the  resulting 
confusion  would  have  a  tendency  to 
destroy  the  market  and  depreciate 
the  market  value  of  plaintiff's  Donds> : 
Newby  v.  Oregon  (2ent.  R.  Co.,  18  K. 
Cas.    No.    10,144,  Deady   609. 

28.  Newby  v.  Oregon  Cent  R. 
Oa.,  18  F.  Cas.  No.  10,144,  Deady  609 
(holding  that,  where  a  creditor  of  a 
corporation,  as  a  bondholder,  has  a 
4ien  on  a  grant  of  land  or  other  prop- 
erty owned  or  claimed  by  such  cor- 
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Coiporation  as  necessary  party.  In  a  salt  to  em- 
join  the  use  of  a  corporate  name,  the  corporation 
whose  name  is  alleged  to  be  wrongfully  used  must 
be  a  party  plaintiff  or  defendant,  but  if  such  cor- 
poration refuses  to  bring  such  suit  on  request,  its 
bondholder  or  creditor  may  do  so  and  make  the 
corporation  a  party  defendant.^  But  a  corpora- 
tion is  not  an  indispensable  party  to  a  suit  for 
nnfair  competition  against  individuals,  although 
defendants  are  charged  with  having  fraadulently 
assumed  the  corporate  name,  since  the  authority  of 
the  corporation,  if  it  was  given,  constitutes  no  de- 
fenge." 

[i  402]  g.  Foreign  Oorporations.  It  has  been 
held  that  the  principle  on  which  one  corporation 
toey  sue  to  enjoin  the  use  of  the  same  or  a  similar 
name  by  another  does  not  in  the  absence  of  fraud 
extend  so  far  as  to  give  a  foreign  corporation  a 
standing  in  a  domestic  court  to  contest  this  right 
of  a  dbmestic  corporation  to  use  the  name  g^ven  to 
it  by  the  domestic  state  in  its  articles  of  incorpo- 
ration merely  on  the  ground  of  similiudty,**  unless 
foreign  corporations  are  protected  in  this  respect 
by  the  statute;**  and  on  the  other  hand,  that  it  does 
not  extend  so  far  as  to  allow  a  dom^ie  corpora- 
tion to  contest  the  right  of  a  foreign  corporation 
doing  business  in  a  domestic  state  to  the  use  of  its 
own  corporate  name,  merely  because  of  the  simi- 
larity of  name,"  especially  where  the  governing 
statute  of  the  domestic  state,  prohibiting  the  use 
of  similar  names  of  corporations,  uses  the  expres- 
sion "a  corporation  of  this  State."**    But  if  the 


domestic  or  foreign  corporation,  as  the  case  may 
be,  resorts  to  or  intends  actual  fraud  and  deceit  ^ 
in  such  a  ease  or  fraudulently  infringes  a  trade- 
mark or  trade-name,  the  other  will  undoubtedly  be 
entitled  to  relief  against  the  fraud  or  wrong,**  un- 
less the  right  to  relief  is  barred  by  laches  or  ac- 
quiescence. And  in  Pennsylvania  it  has  been  held 
that,  as  'a  domestic  corporation  cannot  be  incorpo- 
rated in  that  state  with  the  same  name  as  an  older 
domestic  corporation,  a  foreign  corporation  will 
not  be  privileged  over  domestic  ones,  and  if  it  has 
taken  the  name  of  an  older  Pennsylvania  corpo- 
ration, it  will  be  enjoined  by  a  court  of  equity  from 
the  use  of  such  name  in  Pennsylvania  to  the  injury 
of  the  domestic  corporation,  although  there  is  no 
fraudulent  intfsnt,  and  although  it  has  complied 
with  the  statute  in  r^ard  to  filing  a  statement  and 
has  received  the  certificate  of  .the  secretary  of  the 
commonwealth  of  its  legal  Tight  to  do  business  in 
the  state.*'  The  members  of  a  dissolved  or  illegally 
formed  foreign  corporation  which  has  been  doing 
business  in  the  state  have  the  right  to  continue  to 
carry  on  their  business  in  the  same  name  as  part- 
ners, and  a  domestic  corporation  formed  with  the 
same  "ttr  a  similar  name  during  the  existence  of 
such  foreign  corporation  or  supposed  corporation 
cannot  enjoin  them  from  doing  so.** 

[f  403]  9.  Unlavfol  AsBnmptlon  and  Use  of  a 
Corporate  Name.  In  some  jurisdictions  by  statute 
it  is  made  a  criminal  offense  under  certain  circum- 
stances for  any  unincorporated  association  or  per- 
son to  assume  a  corporate  name.'* 


poratlon,  tind  another  corporation  la 
wronKfuUjr  using  such  corporation's 
name  for  the  purpose  of  obtalnlnK 
the  grant  of  land,  the  creditor  may; 
maintain  a  suit  in  equity  to  enjoin 
the  other  corporation  from  such 
wronrful  use  of  his  corporation's 
name). 

89.  Newhy  v.  Oregon  Cent.  R.  Co., 
18  F.  Gas.  No.  10,144,  Deady  609. 

30.  Slgln  Nat.  VFatch  Co.  v.  Ixjve- 
land,  132  Fed.  41  [app  dlsm  133  Fed. 
1021  mem.  86  CCA  680  mem]. 

SI.  National  Circle  D.  I.  v.  Na- 
tional Order  D.  I.,  252  Fed.  815; 
Continental  P.  Ina  Co.  v.  Con- 
tlnenui  Fire  Assoc,  101  Fed.  255,  41 
CCA  326;  Hazelton  Boiler  Co.  ▼. 
Hazelton  Tripod  Boiler  Co.,  142  111. 
4»4,  30  NB  339  [aft  40  111.  A.  4301; 
Peo.  V.  Home  L.  Assur.  Co.,  Ill  Mich. 
405,  (6  NW  65S.  See  also  supra 
i  374. 

Toww  of  eoort  o*  oSear  to  rsf na* 
diarttr  or  oartlfleat*  see  supra  i 
374. 

as.  Philadelphia  Trust,  etc.,  Co. 
V.  Philadelphia  Trust  Co..  123  Fed. 
(34:  Knights  of  Maccabees  v.  Searle, 
75  Nebr.  286,  106  NW  448.  See  also 
supra  5  374. 

33.  Internationa]  Trust  Co.  ▼.  In- 
ternational L.  ft  T.  Co.,  153  Mass. 
271,  26  NE  693,  10  LiRA  768. 

It}  rorsln  oozpocklloA  dola|r 
Duiaaaa  wluunit  «09i^ilano«  with 
statota^— Plalntm  corporation  cannot 
successfully  seek  aid  by  Injunction 
asalnst  defendant,  a  foreign  corpora- 
tion doing  business  In  this  state,  un- 
der the  allegation  that  defendant 
nas  not  complied  with  the  statute  by 
filing  its  charter  and  becoming  a 
domestic  corporation,  a4  such  ques- 
tion Is  collateral  to  the  action  and 
determined  only  by  the  state  In  a 
direct  proceeding.  Blactcwell's  Dur- 
ham Tobacco  Co.  v.  American  To- 
bacco Co.,  146  N.  C.  367,  69  BE  123. 
See  also  Infra  XIX. 
,  9i.  Peo.  V.  Home  L.  Assur.  Co., 
Ill  Mich.  406,  69  NW  668. 
,  3&  u.  S. — Modem  Woodmen  of 
«nerica  v.  Hatfield,  199  Fed.  270; 
V.  a.  Light,  etc.,  Co.  V.  U.  3.  Light, 
etc,  Co^  181  Fed.  182;  Elgin  Nat. 
Watch  Co.  V.  Loveland.  182  Fed.  41 
Upp  dlsm    188    Fed.    1021    mem,    66 


CCA  680  mem];  Philadelphia  Trust, 
etc.,  Ins.  Co.  v.  Philadelphia  Trust 
Co.,  123  Fed.  534;  Peck- v.  Peck  Bros. 
CO.,  118  Fed.  291,  61  CCA  261,  62 
LRA  81  [certiorari  den  187  U.  S.  643 
mem,  28  SCt  843  mem,  47  L.  ed.  346 
mem];  Continental  Ins.  Co.  v.  Con- 
tinental Fire  Assoc,  101  Fed.  256,  41 
CCA  326 

Conn. — Daughters  of  Isabella  v. 
National  Order  D.  I.,  83  Conn.  679,  78 
A   383,   AnnCasl912A    822. 

Oa.-^CreswlU  v.  Georgia  Grand 
Lodge  K.  P.,  138  Oa.  887,  67  SE  188, 
134  AmSR  231,  18  AnnCas  463  [rev 
on  other  grounds  226  U.  S.  246,  32 
SCt  822,  66  L.  ed.   1074]. 

111. — ^Haxelton  Boiler  Co.  v.  Hazel- 
ton  Tripod  Boiler  Co..  142  III.  494. 
30  NE  839. 
Iowa. — ^Athis  Assur.  Co.  ▼.  Atlas 
Ins.  Co^  138  Iowa  228,  112  NW  232, 
114  NW  609,  128  AmSR  189,  16  LRA 
NS  626  (where  plaintiff  was  a  cor- 
poration of  Great  Britain);  Red 
Polled  Cattle  Club  v.  Red  Polled  Cat- 
tle Club  of  America,  108  Iowa  106, 
78  NW  808. 

'Mass. — International  Trust  Co.  v. 
International  L.  &  T.  Co.,  163  Mass. 
271,  26  NE  693,  10  LRA  768  (injunc- 
tion refused  to  restrain,  a  foreign 
corporation  from  doing  any  business 
within  the  domestic  state,  but 
granted  to  restrain  the  doing  of  the 
same  business  as  that  of  the  protest- 
ing domestic  corporation). 

N.  T. — Metropolitan  Tel.,  etc.,  <3o. 
V.  Metropolitan  Tel.,  etc.,  Co..  158 
App.  Dlv.  677,  141  NTS  698;  U.  S. 
Salvation  Army  V.  American  Salva- 
tion Army,  136  App.  Dlv.  268.  120 
NTS  471  [rev  62  Mlsc  360,  114  NTS 
1039];  Ooddard  v.  American  Peroxide, 
etc.,   Co..   67   Mlsc   279,   122  NTS  860. 

N.  C. — Blackwell's  Durham  To- 
bacco Co.  V.  American  Tobacco  Co., 
146  N.  C.   367,   59   SB  12S. 

Pa, — American  Clay  Mfg.  Co.  v. 
American  Clay  Mfg.  Co.,  198  Fa.  189. 
47  A  936. 

Bug. — La  Societe,  etc  v.  Panhard 
Levassor  Motor  Co.,  Ltd.,  [1901]  2 
Ch.  513;  National  Folding  Box.  etc., 
Co.  V.  National  Folding  Box  Co.,  48 
Wkly.  Btep.  166. 

Can. — ^Boston  Rubber  Shoe  Co.  v. 
Montreal  Boston  Rubber  Shoe  Co.,  S2 


Can.  S.  C.  815. 

See  generally  Trade-Marks,  Trade- 
Names,  and  unftilr  Competition  [88 
C:yo  756  et  seq,  8191. 

[a]  Prloxity  of  rlglit. — But  to  en- 
title a  domestic  corporation  to  an 
injunction  against  the  use  of  the 
same  or  a  similar  name  by  a  foreign 
corporation  In  the  artate  It  must  be 
alleged  and  proved  that  plaintiff  ac- 
quired Its  exclusive  right  to  its  cor.> 
porate    name    before    defendant    ac- 

?ulred  the  right  to  Its  name  and  be- 
ore  the  alleged  Infringement.  Black- 
well's  Durham  Tobacco  Co.  v.  Ameri- 
can Tobacco  Co.,  145  N.  C.  367.  69 
SE  123.     See  supra  S  396  note  81  [cl. 

Power  to  anjolo.  orgaiilsatloii  with 
MUBO  or  sliaUar  nam*  see  supra 
I  374. 

se.  OeswtU  V.  Grand  Lodge  K.  P.. 
226  n.  S.  246,  82  SCt  822,  66  L.  ed. 
1074  Jrev  183  Oa.  837,  67  SE  188,  134 
AmSR  281,   18   AnnCas  463]. 

87.  American  Clay  Mfg.  Co.  ▼. 
American  Clay  Mfg.  Co.,  198  Pa.  189, 
47  A  936. 

[a]  It  hM  ytmia.  fnHhar  held  that 
a  court  of  equity  will  enjoin  a  for- 
eign corporation  from  using  within 
Its  jurisdiction  a  trade-name  similar 
to  that  of  a  domestic  corporation, 
even  though  the  foreign  corporation 
may  have  been  incorporated  at  a 
date  prior  to  the  incorporation  of 
the  domestic  corporation,  where  it 
appears  that  the  domestic  corpora- 
tion was  Incorporated  and  doing 
business  at  a  date  prior  to  the  regis- 
tration of  the  foreign  corporation 
with  the  secretary  of  the  common- 
wealth, as  required  by  the  statute. 
Akron  Tire  Co.  v.  Akron  Tiro  Co..  25 
Pa.  Dist.  167. 

38.  Ottoman  Cahvey  Co.  v.  Dane, 
96  111.  203.     See  also  supra  i  400. 

39.  See  statutory  provisions;  and 
oases  Infra  this  note. 

[a]  IB  ZlllaoU  It  is  provided  that, 
"If  any  company,  association  or  per- 
son puts  forth  any  sign  or  adver- 
tisement, and  therein  assumes,  for 
the  purpose  of  soliciting  business,  a 
corporate  name,  not  being  incor- 
porated, or  being  Incorporated,  puts 
forth  any  sign  or  advertisement,  as- 
suming any  other  or  different  name, 
than  that  by  whloh  it  is  incorporated 
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[$  404]  B.  Corporate  Seal— 1.  Povers  of  Oot- 
poration  as  to  SeaL  The  power  to  have  a  common 
seal  and  to  alter  or  renew  the  same  at  pleasure  is 
frequently  conferred  on  corporation  by  statute,*' 
but  this  IS  not  at  all  necessary.  Such  power  is  one 
of  the  incidental  and  implied  powers  of  every  cor- 
poration when  not  expressly  conferred." 

[$  405]  2.  Necessity  and  Adoption.  Of  course 
a  corporation  must  have  a  seal  of  some  kind,  either 
generally  or  by  adoption  pro  hac  vice,  in  order  that 
it  may  execute  instruments  required  to  be  under 
seal ,  and  sometimes  the  adoption  of  a  formal  cor- 
porate seal  is  required  by  statute.*^  Thus  it  is 
sometimes  required  by  statute  that,  on  the  format 
tion  of  a  corporation,  a  facsimile  or  description  of - 
the  corporate  seal  shall  be  given  in  the  application, 


articles,  or  certificate  of  incorporation.^  But  in 
the  absence  of  a  statutory  requirement  a  corporate 
seal  is  not  essential  either  to  corporate  existence 
or  to  the  transaction  of  corporate  business.**  At 
an  early  day  it  was  considered  that  as  a  general 
rule  a  corporation  could  not  manifest  its  intention, 
and  therefore  could  net  contract,  except  by  tlfe  use 
of  its  corporate  seal;*"  but  this  doctrine  has  long 
since  been  abandoned,  and  the  general  rule  now  is 
that,  unless  the  charter  or  some  other  statute  pro- 
vides otherwise,  a  corporation  need  not  use  a  cor- 
porate seal  except  where  an  individual  would  be 
required  so  to  do,  but  may  appoint  agents  and  act 
and  make  contracts  by  resolution  or  writing  not 
under  seal  or  by  parol,  just  as  an  individual  may.*^ 
Nor  is  the  formal  adoption  of  a  particular  and 


or  authorized  by  law  to  act,  such 
company,  association  or  person  shall 
be  flnea  not  less  than  }10  nor  more 
than  1200,  and  a  like  sum  for  each 
day  he  or  it  shall  continue  to  otFend, 
after  having:  been  once  fined."  Cr. 
Code  {  220  (Hurd  Rev.  St.  [1915- 
1916]  c  38). 

[b]  Ooartmetlon  of  Ullnols  stet- 
at*. — (1)  To  constitute  a  violation  of 
the  Illinois ,  statute  above  quoted  It 
is  necessary,  of  course,  that  the 
name  assumed  shall  imply  a  corpora- 
tion. Venner  v.  Chicago  City  R.  Co.. 
268  111.  623,  101  NB  949  (holding 
that  trustees  of  a  voting  corporate 
trust  'Arho  were  unincorporated  did 
not  violate  the  statute  in  assuming 
the  name  "Chicago  City  and  Con- 
necting Railways  Collateral  Trust," 
because  such  name  did  not  Imply  a 
corporation,  as  a  trust  may  be  in- 
corporated or  unincorporated).  (2) 
The  statute  is  Intended  to  prevent 
persons  from  obtaining  a  fictitious 
credit  by  advertising  themselves  as 
being  a  corporation  when  they  are 
not  Incorporated,  and  it  is  not  vio- 
lated by  the  mere  use  of  a  corporate 
name  by  an  unincorporated  associa- 
tion when  unattended  with  any  f  raud- 
duient  intentions  or  consequences. 
Peo.  V.  Rose,  219  Itl.  46,  63.  76  NE 
42:  Imperial  Mfg.  Co.  v.  Schwartz, 
105  111.  A.  525,  628;  Edgerton  v.  Pres- 
ton, 16  111.  A.  23.  (3)  "The  fraud, 
which  the  criminal  statute  in  ques- 
tion seeks  to  punish  or  to  prevent,  is 
the  use  of  a  name  in  such  a  way  as 
to  deceive  the  public,  and  it  is  the 
decei^tlon  or  improper  use  of  the 
name  and  not  the  name  itself,  which 
constitutes  such  fraud."  Peo.  v. 
Rose,  219  111.  46,  63,  76  NE  42.  (4) 
"It  is  not  .  .  .  enough  to  show 
the  mere  use  of  the  name  to  make 
out  a  violation  of  the  statute;  there 
must  be  some  evidence,  at  least, 
tending  to  show  such  use  as  the 
statute  forbids."  Imperial  Mfg.  Co. 
v.  Schwartz,  supra  [quot  Peo.  v. 
Rose,  supra],  (t)  Merely  doing  busi- 
ness under  a  corporate  name  or  k 
name  Implying  a  corporation  is  not 
a  violation  of  the  statute,  where 
there  is  no  putting  forth  of  any  sign 
or  advertisement  assuyilng  such  a 
name  for  the  purpose  of  soliciting 
business;  the  only  penalty  for  doing 
business  without  warrant  under  a 
corporate  name,  being  that  under  the 
Corporation  Act  (18  (Hurd  Rev.  St. 
c  32),  the  person  or  persons  doing  so 
are  "Jointly  and  severally  liable  for 
all  debtd  and  liabilities  made  by 
them  and  contracted  in  the  name  of 
such  corporation  or  pretended  cor- 
poration." Tumes  V.  Johnson,  179 
111.  A.  32;  Imperial  Mfg.  Co.  v. 
Schwartz,  supra;  Edgerton  v.  Pres- 
ton, supra.  (6)  The  statute  is  not 
violated  by  the  putting  forth  of  n 
sign  or  advertisement  in  which  a  cor- 
porate name  is  assumed,  unless  It  is 
done  for  the  purpose  of  soliciting 
business.  Edgerton  v.  Preston,  su- 
pra. And  see  Best  Brewing  Co.  v. 
Vinterum.  67  111.  A.  666  (holding 
that  where  the  appellee  wa.s  doing 
business  as  the  "United  States  Show 


Case  Company,"  this  was  not  suflfl- 
clent  evidence  in  the  record  to  war- 
rant the  court  in  holding  that  ap- 
pellee had  violated  the  statute  by 
soliciting  business  under  the  cor- 
porate name). 

[c]  BvMoiee  ■nfialent  to  sustain 
a  conviction  under  the  Illinois  stat- 
ute see  Peo.  v.  Carp,  180  III.  A.  678. 

[d]  Effeot  of  vioiatioB  on  nUldttj 
of  aa]itnM>ta<— (1)  The  use  of  a  cor- 
porate name  by  an  unincorporated 
association  in  violation  of  the  statu- 
tory prohibition  can  be  attended  with 
no  other  consequences  than  the  in- 
fliction of  the  penalty  therein  pre- 
scribed, and  such  violation,  there- 
fore, does  not  Invalidate  the  con- 
tracts of  the  oCTendlng  association. 
Peo.  V.  Rose,  219  111.  46,  76  NE  42; 
Turnes  v.  Johnson,  179  111.  A.  32 
(holding  that  a  contract  made  by  an 
individual  In  a  corporate  name  was 
not  void);  Lltchfleldv First  Nat.  Bank 
v.  Cox,  140  111.  A.  98  (holding  that  a 
note  taken  In  a  corporate  name  was 
not  invalid);  Edgerton  v.  Preston,  IS 
111.  A.  23.  (2)  Where  In  the  body  of 
a  lease  the  parties  of  the  first  part 
were  described  as  the  "New  England 
Planing-MllI  Company,"  but  it  was 
executed  by  a  firm  who  were  the 
planing  mill  company.  In  their  firm 
name.  It  was  held  that  the  lease  was 
to  be  regarded  as  the  contract  of 
the  parties  who  executed  it  in  the 
firm  name,  and  that  it  was  not  af- 
fected by  the  statute  prohibiting 
companies  not  incorporated  from  as- 
suming a  corporate  name.  Kantsky 
V.  Atwood,  79  111.  204. 

[e]  Bffect  of  vlolatton  aa  to  isan- 
ane*  of  oartlflaate  of  Inpozporatloa 
to  oiamm. — ^Violation  of  the  Illinois 
statute  by  an  unincorporated  asso- 
ciation in  using  a  corporate  name 
does  not  Justify  the  secretary  of 
state  in  issuing  a  certificate  of  in- 
corporation under  the  name  of  such 
association  to  third  persons  who  In- 
tend to  use  the  name  In  order  to  mis- 
lead the  public  into  giving  It  busi- 
ness Intended  for  the  old  association'. 
Peo.  V.  Rose,  219  111.  46,  76  NB  42. 

[f]  Xa  iraw  Tork  it  is  provided 
that  "no  person,  society  or  corpora- 
tion shall.  With  Intent  to  acquire  or 
obtain  for  personal  or  business  pur- 
poses a  benefit  or  advantage,  assume, 
adopt  or  use  the  name  of  a  benevo- 
lent, humane  or  charitable  organiza- 
tion Incorporated  under  the  laws  of 
this  state,  or  a  name  so  nearly  re- 
sembling it  as  to  be  calculated  to 
deceive  the  public  'with  respect  to 
any  such  corporation."  A  violation 
of  this  provision  Is  made  a  misde- 
meanor, and  provision  Is  also  made 
for  an  Injunction  against  an  actual 
or  threatened  violation  thereof. 
Pen.  li.  {  948;  Benevolent,  etc..  Or- 
der of  Elks  V.  Improved  Benev.,  etc.. 
Order  of  Elks,  206  N.  Y.  459.  464,  98 
NE  766,  L.RA1915B  1074,  AnnCaa 
1913E  639. 

40.  See  for  example  N.  T.  Oen. 
Corp.  Li.  ,(ConsoI.  Li.  c  23)  S  11  sul>d 
2  (where  it  Is  declared  that  "every 
corporation  as  such  has  power, 
though  not  specified  In  the  law  under 


which    it   is   Incorporated    .     .     . 
To  have  a  common  seal,  and  alter  the 
same  at  pleasure"). 

41.  U.  S. — Southern  Pac.  "R-Co.  v. 
Orton.  38  Fed.  467,  6  Sawy.  157. 

Ga, — Johnston  v.  Crawley,  26  Ga 
816.  71  AmD  173. 

Mo. — Kansas  City  t.  Hannibal,  ate., 
R.  Co.,  77  Mo.  180. 

Nebr.— Alfalfa  Irr.  Dist.  v.  Collins, 
46  Nebr.  411,  64  NW  1086. 

N.  J. — ^Leggett  v.  New  Jersey  Mfg., 
etc.,  Co.,  1  N.  J.  Bq.  541,  23  AmD  728. 

N.  T. — Albany  South  Baptist  Soc. 
v.  Clapp,  18  Barb.  36;  Peo.  v.  Water- 
town,  1  Hill  616,  26  Wend.  686; 
Thomas  v.  Dakin,  22  Wend.  9. 

S.  C. — City  Council  v.  Moorhead, 
31  S.  C.  L.  430. 

Tenn. — ^Jonesboro  v.  McKee,  2 ' 
Terg.  167. 

Vt — Mlddlebury  Bank  v.  Rutland, 
etCy  R.  Co.,  30  Vt  169. 

Eng. — Sutton's  Hospital  CSase.  10 
Coke  23a,  77  Reprint  960;  Coke  Litt. 
p.  260a;  Comyn  Dig.  tit  Franchise.  F 
13;  1  Kyd-  Corp.  p  269. 

fa]  "It  la  an  laaapazabU  Inddamt 
of  •vary  ooq^oratlon  that  they  may 
have  a  common  seal,  and  make,  alter 
and  renew  the  same  at  pleasure^" 
Ransom  v.  Stonington  Sav.  Bank,  13 
N.   J.   Eq.    212.    213. 

43.  Oashwiler  v.  Willis,  33  Cal.  11, 
91  AmD  607;  Richardson  v.  Scott 
River  Water,  etc.,  Co.,  22  Cal.  160 
(conveyance  of  real  property);  Dan- 
ville Seminary  v.  Mott,  136  111.  289, 
28  NE  64;  Reynolds  v.  Glasgow 
Academy,  6  Dana  (Ky.)  37;  Saxton 
V.  Texas,  etc.,  R.  Co.,  4  N.  M.  201, 
16  P  851. 

43.  Bee  statutory  provisions. 

44.  See  supra  {  132. 

45.  Ransom  v.  Stonington  Sav. 
Bank,  13  N.  J.  Eq.  212;  Thomas  v. 
Dakln,  22  Wend.  (N.  Y.)  9  (pep  Nel- 
son, C  J.).  And  see  cases  la  follow- 
ing notes. 

46.  Dunston  v.  Imperial  Gas  Light, 
etc.,  Co.,  8  B.  &  Ad.  125,  2S  BCTL  6S. 
110  Reprint  47:  Ejsst  London  Water 
Works  Co.  V.  Bailey,  4  Bing.  283.  IS 
ECL.  605,  130  Reprint  776;  Horn  ▼. 
Ivy,  1  Vent.  47,  86  Reprint  33;  1 
Blackstone  Comm.  p.  476. 

47.  U.  S. — Eureka  Clothes  Wring- 
ing Mach. .  Co.  V.  Bailey  Waahine, 
etc.,  Mach.  Co.,  11  Wall.  488,  eoX.  ad. 
209;  Columbia  Bank  v.  Patterson,  7 
Cranch  299,  8  L.  ed.  3S1:  St.  Louis 
Fourth  Nat.  Bank  v.  Camden  Lum- 
ber Co.,  142  Fed.  267. 

Fleu — Grifflng  Bros.  Co.  ▼.  WInfleld. 
83  Fla.  589.  43  S  687. 

111. — B.  S.  Green  Co.  v.  Blodgett. 
169  IlL  169,  42  NB  176,  60  AmSR 
146. 

Ky. — ^Lathrop  v.  Scioto  Commer- 
cial Bank,  8  Dana  114,  33  AmD  481; 
Garrison  v.  Combs,  7  J.  J.  Marsh.  84. 
22    AmD    120. 

Mass. — Topping'  v.  Blckford,  4 
Allen  120. 

Mo. — Strop  v>  Hughes,  123  Mo.  A. 
647,  101  BW  146. 

Wis. — WinterfieW  v.  Cream  Bre-w- 
Ing  Co.,  96  Wis.  239,  71  NW  101; 
Ford  v.  Hill,  92  Wis.  188,  66  NW  UB. 
63  AmSR  902   (seal  of  corporation  ts 
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common  corporate  seal,  or  the  use  qf  sach  seal  if 
adopted,  necessary  even  to^  enable  a  ooiporation  to 
transact  business  requiring  the  use  of  a  seal.^ 
Even  trhen  a  corporate  seal  has  been  adopted,  it  is 
not  indispensable  that  it  shall  be  used;  but  on  the 
contrary,  since  a  corporation  has  the  power,  not 
only  to  adopt  a  common  seal,*  but  also  to  alter  the 
game  at  pleasure,*"  any  seal  other  than  the  common 
corporate  seal,  if  it  meets  the  requirements  of  the 
law  as  to  form  and  sufficiency,°°  will  have  the  same 
effect  if  adopted  by  the-  corporation,  although  only 
for  the  particular  transaction;"  and  such  adoption 
is  ordinarily  established  by  showing  authority  to 
execute  an  instrument  under  seal  on  behalf  of  the 
corporation  and  the  fact  of  attaching  some  seal  to 
the  name  of  the  corporation  with  the  intent  to  seal 
on  its  behalf .°'    A  fortiori,  where  a  corporation  hds 


no  common  seal  it  may  adopt  and  use  one  pro  hae 

vice." 

[i  406]  3.  Form  and  Sufficiency.  A  corporate 
seal  at  common  law  was  held  to  be  an  impres- 
sion on  wax,  wafer  or  some  other  tenacious  sub- 
stance,"* and  a  mere  impression  on  paper  was  held 
insufficient.'*  Later  authorities  hold,  however,  that 
an  impression  on  "any  substance  capable  of  reeeiv- 
ing  and  retaining  the  impression,  "such  as  the  paper 
itself,  is  BufScient/'  And,  although  there  have  been 
decisions  to  the  contrary,"  the  prevailing  doctrine 
now  is  that  a  mere  scroll  or  rectangle  containing 
the  word  "seal"  or  such  word  alone,  placed  op- 
{Msite  the  name  of  the  corporation  on  a  written  in- 
strument executed  by  it,  is  a  sufficient  corporate 
seal  if  so  intended;'''  and  furthermore,  that  such 
a  seal  is  to  be  deemed  the  proper  and  common  seal 


not  necessary  to  a  power  of  attorney 
to  confess  Judement). 

Sask. — Brandon  Constr.  Co.  v. 
Saskatoon  School  Bd.,  6  DomUt  764, 
!1  WestLR  »4». 

And  see  Infra  XTV,  B. 

[a]  A  Mil  In  •qnitr  1>7  a  coivora- 
tlok,  signed  by  counsel.  Is  sufflciently 
authenticated,  and  need  not  be  under 
the  corporate  seal.     See  EXiuity. 

[b]  A  cozpoiatlaD  Is  boniid  Ity  tlia 
nooid.  of  Its  iiroaaadlnfs  without  the 
annexation  of  the  corporate  seal, 
when  It  acts  through  a  board  of 
directors  and  keeps  a  record  of  Hs 
acts.  Oarrison  v.  Combs.  7  J.  J. 
Marsh.   (Ky.)  84,  22  AmD  120. 

48^  Sarmiento  v.  Davis  Boat,  etc., 
Co.,  106  Mich.  SOD,  63  NW  205,  65 
AmSR  446  (holding  that  Act  N(f.  162 
Ii.  tl893],  which  provided  that  any 
corporation  might  have  a  common 
■eal,  which  it  might  alter  at  pleas- 
ure, and  that  such  seal  affixed  to  any 
instrument  purporting  to  be  executed 
by  the  corporation  should  be  prima 
facie  proof  of  the  due  adoption  of 
said  seal,  and  that  it  was  sjaixed  to 
said  instrument  by  due  authority, 
and  that  said  instrument  was  in  fact 
lawfully  executed  by  such  corpora- 
tion, did  not  reouire  that  the  cor- 
porate seal  be  attached  to  such  In- 
strument, but  only  made  it  prima 
facie  proof  of  due  authority  when- 
ever it  was  attached  thereto,  and 
that  a  scroll  seal  attached  to  an  ap- 
peal boncFwas  sufficient):  PuUIs  v. 
FulUs-Bros.  IroiKCo.,  167  Mo.  6»5,  67 
BW  1096.  And  see  other  cases  in 
notes  following. 

4*.    See  supra  f  404. 

80.   See  Infra  I  406. 

61.  U.  S.— District  of  Columbia  v. 
Camden  Iron  Works,  181  U.  S.  468,  21 
Sa  680,   46   L..   «d.   948. 

Cal. — Gashwller  v.  Willis.  33  Cal. 
11,  91  AmD  607;  Richardson  v,  Scott 
River  Water,  etc.,  Co.,  22  Cal.  160. 

Fla. — Orifflng  Bros.  Co.  v.  Winfleld, 
(3  Fla.  689,  43  S  687. 

Ga. — ^Johnston  v.  Crawley,  26  Ga. 
316,  71  AmD  178;  Foley,  etc..  Mfg. 
Co.  V.  Bell,  4  Ga.  A.  447,  61  Sk  856; 
American  Inv.  Co.  v.  Cable  Co.,  4  Oa. 
A  106,   60   SB   1037. 

111. — Danville  Seminary  v.  Mott, 
136  III.  289,  28  NB  64;  Illinois  Cent. 
R.  Co.  V.  Johnson,  40  111.  36;  W.  B. 
Conkey  CO.   v.   Goldman.    126   111.   A. 

Ky. — Reynolds  v.  Glasgow  Acad- 
emy, 6  Dana  87. 

_  Me. — Porter  v.  Androscoggin,  etc., 
R.  Co.,  37  Me.  349. 

JIass.— Stebblns  v.  MerrUt,  10 
Cnsh.  27;  Mill  Dam  Fdy.  v.  Hovey, 
21   Pick.   417. 

Mich. — Sarmiento  v.  Davis  Boat, 
etc..  Co.,  106  Mich.  800.  63  NW  306, 
65  AmSR  446. 

Ilo.— Kansas  City  v.  Hannibal,  wtc 
R-  Co.,  77  Mo.  180.  ' 

,  N.  H. — Tenney    ▼.    Bast    Warren 
Lumber  Co..  43  K.  H.  848. 
„  Pa. — Grossman  v.  HUltown  Tump. 
Co.,  3  Grant  226. 

Vt— Mlddlefoury  Bank  v.  Rutland, 
etc..  R.  Co„  30  Vt.  169. 


And  see  other  cases  In  following 
sections.  ' 

"A  corporation  may  adopt  a  seal 
different  from  its  corporate  seaL  for 
a  special  occasion  or  for  a  special 
use;  and  the  seal  so  adopted  Is,  for 
all  the  intents  and  purposes  for 
which  It  is  used,  the  corporate  seal 
for  that  time  and  woccasion."  Ameri- 
can Inv.  Co.  V.  cable  Co.,  4  Oa,  A 
106,  60  SB  1037  (sylUbus  by  the 
court). 

68.  Cal. — Richardson  v.  Scott 
River  Water,  etc.,  Co.,  22  Oal.  160 
(conveyance  of  real   property). 

Fla. — Orifflng  Bros.  Co.  v.  Winfleld, 
63  Fla.   689,   4?  S   687. 

GkL — Johnston  v.  Crawley,  26  Oa. 
316,  71   AmD  178. 

III. — ^W.  B.  Ctenkey  <3o,  v,  Goldman, 
126  III.  A.  161. 

Me. — Porter  v.  Androscoggin,  «ta, 
R.  Cte..  87  Me.  849. 

Mo. — ^Kansas  City  v.  Hannibal,  etc., 
R.  Co.,  77  Mo.  180. 

08,  Cal. — ^Blood  T.  lA  Serena  Land, 
etc.,  Co.,  118  Cal.  221,  41  P  1017,  4^ 
P  262;  Richardson  v.  Scott  River 
Water,  etc.,  Co.,  ZZ  C^l.  160  (convey- 
ance of  real  property). 

III. — Illinois  Osnt.  R.  Co.  ▼.  John- 
son, 40  111.  36. 

Mass. — Stebblns  ▼.  Merrltt,  10 
Gush.  27. 

Miss. — ^Deberry  ▼.  Holly  Springs, 
36  Miss.  886  (a  municipal  corpora- 
tion). 

Mo. — ^PulUs  V.  Pullis  Bros.  Iron 
0>..  167  Mo.  666,   67   BW  1096. 

N.  J. — ^Ransom  v.  Stonington  8av. 
Bank,  18  N.  J.  Bq.  212. 

N.  T. — Albany  South  Baptist  Soc. 
V.  Clapp,  18  Barb.  8'6. 

N.  C.>— Taylor  v.  Heggie,  83  N.  C 
244. 

Oh. — ^Western  Female  Seminary  v. 
Blair,  1  Dlsn.  870,  12  Oh.  Dec  (Re- 
print)   677. 

Pa. — Grossman  ▼.  HiUtown  Tump. 
Co.,  3  Grant  226. 

S.  C— St.  Philllp'a  Church  ▼.  Zion 
Presb.  Church,  23  S  C.  297. 

54.  Me.— Mitchell  v.  Union  L.  Ina 
Co.,  45  Me.  104,  71  AmD  629. 

Mass. — Bates  v.  Boston,  etc.,  R. 
Cro.,  10  Allen  261. 

Mo. — Perry  v.  Price,  1  Mo.  646. 

N.  H. — ^AUen  V.  Sullivan  R.  Co.,  32 
K,  H.  446. 

N.  Y. — ^Farmers',  etc..  Bank  v. 
Haight,  8  Hill  493;  Rochester  Bank 
v.   Gray,   2   Hill    227. 

Bng. — 3  Coke  Inst  p  169. 

See  generally  Seals  [36  C!yc  11691. 

66.  Farmers^,  etc.,. Bank  v.  Haight, 
3  HIU  (N.  T.)  493;  and  other  cases 
in  preceding  note.  See  generally 
Seals    [35  Cyc  1169]. 

66.  U.  S. — Pierce  v.  Indseth,  106 
U.  S.  546,  1  set  418,  27  L.  ed.  264; 
Pillow  V.  Roberts,  13  How.  473,  14 
Ij.  ed.  228;  FoUett  v.  Rose,  9  F.  C^aa. 
No.  4,900^3  McL«an  SS2. 

Me. — Woodman  v.  York,  ate,  R. 
Co.,   50  Me.  649. 

Miss. — Hendee  v.  Plnkerton,  14 
Allen  381. 

N.  H.— Allen  v.  Sullivan  R.  Co.,  82 
N.  H.  446.     . 


N.  J. — (^rrigan  v/  Trenton  Dela- 
ware Fails  Co.,  6  N.  J.  Eq.  62. 

N.  T.— Curtis  v.  Leavltt.  17  Barb. 
309    [aff   16   N.    Y.    9]. 

£ng. — Reg.  v.  St.  Paul,  7  Q,  B.  282, 
63  ECL.  232,  116  Reprint  476.     » 

See  generally  Seals  [36  Cyc  1170], 

[a]  Xmpiwsaloa  tlia  assaao*  of  fM 
■•■1. — "According  to  Lord  Coke,  a 
seal  is  wax  wiu  an  impression,  bs- 
causa  wax  without  an  impression  Is 
not  a  seal.  Slgillum  est  cera  im- 
pressa.  quia  cera  sine  impressions 
non  est  slgillum.  It  is  clear  that  by 
this  deflnition  the  impression  makes 
the  seal.  It  is  true  that  if  this  defi- 
nition Is  strictly  taken,  there  must 
not  only  be  an  impression,  but  that 
impression  must  oe  made  on  wax. 
But  tha  impression  is  the  sine  qtia 
non  of  Lord  Coke's  seal;  the  wax  is 
only  auxiliary;  it  adheres  to  the 
paper  amd  receives  the  impression, 
and  is  the  materitd  which  annexea 
the  impression  to  the  instrument. 
But  we  have  long  since  grown  out  of 
the  substance  or  essencs  of  Lord 
Ctoke'a  definition,  the  Impression;  the 
question  is,  are  we  yet  fast  In  the 
wax?  We  have  said  by  long  prac- 
tice, that  t>oth  these  were  not  neces- 
sary. With  which  Df  them  would 
Lord  Coke  have  been  the  better  satis- 
fled?  Clearly  with  the  Impression; 
nay,  he  would  not  have  alspensed 
with  that  at  all.  What  proportion 
of  the  seals  used  en  private  papers 
now-a-days  would  fall  within  his 
deflnition?  A  wafer  placed  4t  the  end 
of  the  nartie  with  a  piece  of  paper 
on  it,  or  without  the  piece  of  paper, 
and  without  any  impression,  is  a 
seal;  and  by  the  satme  rule  or  reason- 
ing or  absence  of  reasoning,  a  drop 
of  sealing-wax  dropped  in  proper  po- 
sition In  relation  to  the  name,  and 
without  impression,  or  bit  of  paper 
upon  It,  would  be  a  seal;  provided 
the  writing  called  for  a  seal.  Lord 
Coke's  deflnition  has  been  entirely 
departed  from,  and  the  mere  wax  or 
wafer,'  put  on  to  receive  the  seal  is 
recognized  as  the  seal.  How  can  it 
be  said  that  the  impression,  the  es- 
sence of  the  deflnition,  appearing  on 
the  paper,  is  no  seal,  because  it  is 
impressed  without  wax?  "  Corrigan 
▼.  Trenton  Delaware  Falls  Co.,  6  N. 
J.  Bq.  62,  65. 

67.  Hendee  v.  Plnkerton,  14  Allen 
(Mass.)  381,  389  (where  the  court 
said:  "The  line  must  be  drawn  some- 
where, and  wo'  are  satisfled  to  draw 
It  so  as  to  exclude  written  or  printed 
scrawls,  scrolls  or  devices;  but  so 
as  to  include  an  actual  and  perma- 
nent Impression,  upon  the  substance 
of  the  paper,  of  the  common  s«U  of 
a  corporation"). 

6a  U.  S.— District  of  Columbia  v. 
Camden  Iron  Works.  181  V.  S.  468. 
21  set  680,  46  L.  ed.  948;  Jackson- 
ville, etc.,  R.,  etc.,  Co.  v.  Hooper,  160 
U.  S.  614,  619,  16  set  379,  40  L.  ed. 
616  (where  it  was  said  by  Bhiraa, 
J.,  speaking  for  the  court:  "Whether 
an'  Instrument  is  under  seal  or  not 
is  a  question  for  the  court  upon  in- 
spection; whether  a  mark  or  char- 
«=ter  «haY,.b^.^h^^yt^be  a  seal  ^ 


336     [14  C.  J.] 


COBPORATIONa 


[§  406 


of  the  eorporatios,  in  the  absence  of  evidence  to 
the  contrary,  where  such  intention  appears  on  the 
face  of  the  instrument."' 

Statatory  provlsioiis.  Under  the  statutes  of 
some  of  the  states  express  provision  is  made  that 
corporate  seals  may  be  impressed  on  th«  paper 
itself  without  the  use  of^  wax  or*  other  like  eub- 
stance,"  while  in  others  it  is  held  that  statutory 
provisions  allowing.  g«nerally  such  impressions,  or 
allowiAg  the  use  of  scrolls  or  oth6r  devices  by  way 
of  seal,  apply  as  well  to  oorporations  as  to  Individ;^* 
als.**  A  statute  providing  that  the  mere  impree- 
sion  of  the  seal  of  a  corporation  upon  any  l^al 
instrument  executed  by  such  corporation  shall 
thenceforth  be  valid,  is  not  retroQ>ective  in  its 
operation." 

Printed  seals.  At  common  law  a  f  acmmile  of  a 
ooiporate  seal  printed  upon  a  paper  before  its 
execution  by  the  corporation  was  held  not  to  be 
a  sufScient  seal  of  the  corporation,  even~  though  the 
sealing  was  recited  in  the  instrument,"^  atad  this  is 
still  the  law  in  some  jurisdictions;"*  but  under  other 
decisions,  particularly  where  a  statute  declares  the 


mere  impression  of  the  seal  of  a  corporation  upon 
any  legal  instrument  executed  by  it  to  be  snfS- 
cient,*"  such  a  seal  is  regarded  as  sufScient  when 
printed  by  direction  of  the  officers  of  the  corpora- 
tion and  expressly  or  impliedly  adopted  by  them 
as  a  corporate  seal  ,pro  hao  vice  in  executing  the 
instrument.** 

Private  seal  of  officer  or  agent  The  mere  pri- 
vate seal  of  the  ofSoer  or  agent  of  a  corporation 
executing  an  instrument  in  its  name  is  not  the  seal 
of  the  corporation,  when  it  has  not  been  in  some 
way  legally  adopted  by  the  corporation  as  suoh,  and 
does  not  make  the  instrument  a  deed  or  specialty,*' 
unless  by  express  statutory  provision.**  Such  a 
seal,  however,  may  be  adopted  or  authorized  by  the 
corporation  as  its  seal,  expfesely  or  impliedly,  so  as 
to  make  the  instrument  the  sealed  instrument  of 
the  corporation,  if  such  a  seal  can  be  a  suf&cient 
corporate  seal  under  the  rules  hereinbefore  stated.** 
But  while  a  corporation  may  alter  its  seal  at 
pleasure,^  and  may  adopt  as  its  own  the  private 
seal  of  an  individual  if  it  chooses  so  to  do,  never- 
theless when  so  adopted  it  must  be  used  as  the  seat 


pends  upon  the  Intention  of  the  ex- 
ecutant, aa  shown  by  the  jMiper"). 

Fla. — Grifflnr  Bros.  Co.  v.  Wlnfleld, 
63  Fla.  6S9.  48  8  687. 

ni. — Illinois  Cent.  R.  Co.  v.  John- 
son, 40  III.  35;  W.  B.  Conkey  Co.  v. 
Goldman,   125   111.  A.   161. 

Ky. — Reynolds  v.  Glasgow  Acad- 
emy. 6  Dana  37. 

Mich. — Samnlento  v.  Davis  Boat, 
etc.,  COy.  lOB  Mich.  800,  63  NTV  206, 
66  AmSR  446. 

Mo. — PulUs  V.  Pullta  Beos.  Iron 
Co.,  167  Mo.  666,  67  SW  10^;  Kan- 
sas City  V.  Hannibal,  etc.,  R.  Co.,  77 
Mo.   180. 

N.  H. — Tenney  v.  East  Warren 
Lumber  Co..  43  N.  H.  343. 

N.  C-r-Taylor  v.  Hegrgle,  83  N.  C. 

See  generally  Seals  [36  Cyo  1171]. 

60.  U.  S.— District  of  Columbia  v. 
Camden  Iron  Works,  181-  U.  S.  468, 
21  set  680,  45  L..  ed;  948;  Jackson- 
ville, etc.,  R.,  etc.,  Co.  ▼.  Hooper,  160 
tr.  S.   514,    16  set  379,   40  L.   ed.  616. 

Fla^^frlfflng  Bros.  Co.  v.  Wln- 
fleld,  63   Fla.  589,  43  S  687.' 

111. — Illinois  Cent.  R.  Co.  v.  John- 
son, 40  111.  35;  W.  B.  Cotnkey  Co.  v. 
Goldman,  12«  III.  A.  161. 

Ky. — Reynolds  v.  Glasgow  Acad- 
emy, 6  Dana  87. 

Mo. — ^Kansas  City  t,  Hannibal, 
etc.,  R.  Co.,  77  Mo.  180. 

N.  H. — Tenney  v.  Blast  Warren 
Lumber  Co..  43  N.  H.  343. 

60l    See   statutory   provisions. 

[a]  In  Vew  Tork,  for  example, 
by  express  statutory  provision,  a 
seal  of  a  corporation  laay  be  im- 
pressed directly  upon  the  instrument 
or  writing  to  be  sealed,  or  upon 
wafer,  wax  or  other  adhesive  sub- 
stance afilxed  thereto,  or  upon 
paper,  or  other  similar  substance 
ainxed  thereto  by  mucilage  or  other 
adhesive  substance."  Gen.  Constr. 
L.  i  43   (2  Consol.  L.  c  22). 

61.  Johnston  v.  Crawley,  25  Ga. 
316,  71  AmD  173  (holding  that  the 
rule  of  the  code  providing  that  a 
"seal  shall  Include  impressions  on 
the  paper  itself,  as  well  as  impres- 
sions on  wax  or  wafers,"  applies  to 
the  seal  of  a  corporation  as  well  as 
to  Uiat  of  an  Individual);  Foley, 
etc.,  Mfg.  Co.  V.  Bell,  4  Ga.  A.  447, 
61  BE  866;  American  Inv.  Oo.  v. 
Cable  Co.,  4  Ga.  A.  106,  60  ^E  1037; 
W.  B.  Conkey  Co.  v.  Goldman,  126 
111.  A.  161;  Reynolds  v.  Glasgow 
Academy,  6  Dana  (Ky.)  37,  38  (holdr 
ing  that  the  statute  [act  of  17971 
providing  that  "any  instrument,  to 
which  the  person  making  the  same 
shall  affix  a  scroll  by  way  of  seal, 
shall  be  adjtdged  ana  holden  to  be 
of  the  same  force  and  obligation  as 


applied 
Indl- 


If   It  were  actually   sealed, 
to  corporations  <is   well  as  to 
Vlduals). 

ao.  Bates  V.  Boston,  etc,  R.  Co., 
10  Allen   (Mass.)   251. 

e&  Mitchell  V.  Union  L.  Ins.  Co., 
46  Me.  104,  71  AmD  £29  (holding 
that  a  printed  Impression  of  a  seea 
was  not  a  seal,  and  that  a  contract 
of  Insurance  having  thereon  such  an 
Impression  was  not  a  sealed  instru- 
ment); Bates  v.  Boston,  etc.,  R.  Co., 
10  Allen  (Mass.)  251  (holding  that  a 
facsimile  of  a  seal  of  a  corporation, 
printed  on  blank  forms  of  obliga- 
tions, purporting  to  be  executed  oy 
the  corporation  at  the  time  when 
the  blank  was  printed,  and  by  the 
same  agency,  was  not  a  seal  at  com- 
mon law;  and  that  such  forms  oould 
not,  when  executed  by  the  corjKira- 
tlon,  be  regarded  as  contracts  under 
seal,  although  the  language  of  them 
called  for  a  seal). 

M,  McCarthy  v.  Metropolitan  L. 
Ins.  (».,  162  Mass.  264,  38  NB  436; 
Dean  v.  American  Legion  of  Honor, 
156  Mass.  436,  31  NB  1.  But  see 
Liverpool  Royal  Bank  v.  Grand  Junc- 
tion R.,  etc..  Co.,  100  Mass.  444,  97 
AmD  116  (holding  that  an  impres- 
sion of  the  seal  of  a  corporation. 
Indented  without  any  intervening 
substance  on  the  surface  of  a  print- 
ed bond,  otherwise  valid  as  a  corpo- 
rate obligation  and  purporting  to 
bear  the  corporate  seal  by  the  cor- 
poration affixed,  which  Was  so  im- 
pressed by  the  printer  by  direction 
of  the  olDcers  of  the  corporation 
after  the  bond  was  printed,  and  when 
preparing  it  to  be  signed  and  issued, 
rendered  the  bond  valid  an  an  obli- 
gation under  seal). 

6B.    See  Mass.   St.   (1866)  c  228. 

68l  Woodman  v.  Tork,  etc..  R.  Co., 
60  Me.  '649  (holding  that,  where  the 
directors  of  a  corporation  had  by 
vote  authorized  the  treasurer  to  pro- 
cure "a  seal  for  the  company  bear- 
ing the  title  of  the  corporation  with 
tjie  year  of  its  charter,"  and  scrip 
Issued  by  the  corporation  duly  au- 
thorized and  signed  bore  a  printed 
impression  of  a  seal  with  the  title 
and  date  inscribed,  and  contained  the 
words,  "in  testimony  of  which,"  "the 
seal  of  said  company,"  etc.,  is  "here- 
unto affixed,"  such  scrip  was  under 
the  corporate  seal,  and  an  action  of 
covenant  broken  might  be  maintained 
thereon). 

07.  Saxton  v.  Texas,  etc..  R.  Co., 
4  N.  M.  201,  16  P  861  (holding  that 
the  scroll  or  private  seal  of  the  chief 
engineer  of  a  railroad  corporation  of 
the  territory  of  New  Mexico,  affixed 
to  a  grading  contract,  was  not  the 
seal   of  the  company,   and   its   con- 


tract  was  not  a  specialty  under 
Comp.  U  II  2623,  ^8634,  relating  to 
corporations,  which  provided  that 
the  government  board  of  directors 
alone  could  altar  the  common  seal 
of  the  company  and  adopt  a  new 
one.)  And  see  Infra  text  and  note  71. 

as.  N.  T.  Gen.  Constr.  L.  |  45  Y2 
Consol.  L.  c  22)  (providing  that  "an 
Instrument  or  writing  duly  executed, 
in  the  corporate  name  of  a  corpora- 
tion, which  shall  not  have  culopted  a 
corporate  seal,  by  the  proper  officers 
of  the  corporation  under  their  pri- 
vate seals,  shall  be  deemed  to  have 
been  executed  under  the  corporate 
seal").  And  see  Reynolds  v.  Glas- 
gow Academy,  6  Dana  (Ky.)  87  (hold- 
ing that,  under  a  statute  ixx>vlding 
that  a  scroll  affixed  to  an  Instrument 
in  lieu  of  a  seal  shall  have  the  same 
force  as  a  seal,  in  a  deed  by  a  cor- 
poration executed  by  its  directors  a 
scroll  attached  to  the  name  of  each 
director  will  ke  deemed  the  seal  of 
the  corporation,  in  the  absence  of 
proof  that  It  had  .a  regular  seal  or 
that  the  scrolls  were  intended  as  the 
individual  seals  of  the'-trtistees): 
Porter  v.  Androscoggin,  etc.,  R.  Co., 
37  Me.  349.  350  (holding  that,  under 
a  statute  providing  that  "all  deeds 
cmd  contracts  executed  by  an  author- 
ised agent  for  an  individual  or  cor- 
poration, either  in  the  name  of  tha 
principal,  by  such  agent,  or  In  the 
name  of  such  agent,  for  the  prin- 
cipal, shall  be  considered  the  deed 
or  contract  of  such  principal,"  where 
a  corporation  makes  a  contract  or 
deed  by  an  agent,  who  puts  to  it  a 
seal,  it  becomes  by  law  the  deed  of 
the  corporation,  although  it  has  not 
the  common  seal  of  the  corporation). 

ee.  Cal. — Gashwller  v.  Willis,  33 
Cal.  11,  91  AmD  607;  Richardson  v. 
Scott  River  Water,  etc.,  Co.,  22  CJaL 
160  (conveyance  of  res^  property). 

Fla — Grifflng  Bros.  (3o.  v.  Win- 
field,  53  Fla  689,  48  S  687. 

Ga — Johnston  v.  Crawley,  K  Ga. 
316,  71  AmD  178. 

111. — Illinois  Cent.  R.  Co.  v.  John- 
son, 40  111.  35;  W.  B.  Conkey  Oo.  v. 
Goldman,  126  111.  A.  161. 

Ky. — Reynolds  v.  Glasgow  Acad- 
emy, 6  Dana  37. 

Me. — Porter  v.  Androscoggin,  etc^ 
R.  Co.,   37  Me.  349. 

Mo. — Pullis  V.  Pullls  Broa  Iron 
Co.,  167  Mo.  666,  67  SW  1096;  Kansas 
City  V.  Hannibal,  etc,  B.  Co.,  77  Mo. 
180. 

N.  H.— Tenney  v.  Elaat .  Warren 
Lumber  Co..  43  N.  H.  843. 

N.  T.— Albany  South  Barptlst  Soc 
V.  ClM>p,  18  Barb.  35. 

N.  C.— Taylor  v.  Haggle,  *l  N.  C 
244. 

70.     See  supra  |   406. 


rer  later  eaasa.  dsvalopoMmta  and  ohaaisa  ia  tha  law  see  cumulative  Annotations,  sam*  title,  page  and 'note  number. 
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of  the  eorporation;  if  it  is  a£Szed  as  the  seal 
of  the  individual  it  cannot  be  treated  as  that  of 
the  eoiporation,  and  a  declaration  in  the  instnunent 
tfaAt  it  is  so  aiSzed  ia  oonelusive  of  its  character, 
and  effect/^ 

EffjMt  of  repetition.  Where  two  or  more  persons 
execute  an  instrument  on  behalf  of  a  corporation, 
each  signing  his  name  and  affixing  the  corporate 
seal  opposite  his  signature,  or  a  seal  intended  and 
sufficient  as  the  corporate  seal,  the  repetition  of  the 
seal  will  not  invalidate  the  instrument,  although 
such  repetition  is  clearly  unnecessary." 

Place  of  seaL  Where  an  instrument  is  signed  io 
the  name  of  the  corporation  by  a  particular  officer 
with  the  corporate  seal  afSzed,  it  is  a  sealed  in- 
strument notwithstanding  the  seal  is  not  opposite 
such  officer's  signature." 

[$  407]  4.  Authenticity  and  Proof.  The  courts 
do  not  judicially  notice  the  seals  6f  private  ooipo- 
rations,  nor  do  such  seals  prove  themselves,  but 
they  must  be  proved,^*  except  of  course  where  their 
authenticity  is  admitted  or  presumed  from  the  cir- 
cumstances." A  fortiori,  where  a  corporation  has 
no  common  seal  and  adopts  one  for.  the  occasion, 
that  must  lae  proved  to  be  its  seal.'^    A  seal  afSxed 


to  a  corporate  instmment,  whateyer  its  fonn,  to  be 
the  seal  of  the  eorporation  must  be  shown  to  have 
been  adopted  by  the  corporation,  and  it  must  have 
been  afiSxed  as  the  seal  of  the  corporation  and  by 
an  officer  or  agent  duly  authorized.^^  The  general 
rule,  however,  is  that,  Where  it  is  shown  or  ad- 
mitted that  an  instrument  was  signed  by  the  cor- 
poration by  its  proper  officer  or  by  a  duly  author- 
ized agent,  the  presumption  is  that  it  was  duly 
executed,  and  this  presumption,  in  the  abseuce  of 
evidence  to  the  contrary,  includes  the  authenticity 
of  the  seal  used  in  its  execution.''^  And  it  is  also 
held  that  the  seal  of  a  corporation  is  prima  facie 
evidence  that  it  was  affixed  by  proper  authority.** 

How  proved.  The  seal  of  a  corporation,  whether 
foreign  or  domestic,  should  be  proved  by  a  witness 
having  knowledge  of  it.  It  is  not,  however,  re7 
quired  to  be  proved  in  the  same  nmnner  as  the 
seal  of  an  individual,  that  is,  by  producing  a  wit- 
ness'who  saw  the  seal  affixed  to  the  identical  in- 
strument; but  where  a  deed  purports  to  be  under 
the  seal  of  a  corpKjration,  it  will  be  sufficient  tb 
show  that  the  seal  is  the  official  seal  of  the  oorpo< 
rate  body." 

Question  for  court  wr  jury.    The  question  whether 


71.  U.  a. — ^Eureka  Clothes  Wrlntr- 
tns  Mach.  Co.  v.  Bailey  ^nrashlng, 
etc.,  Mach.  Co.,  11  Wall.  488,  20  Ik 
ti.  209. 

Ark.— State  v.  AlUa,  18  Ark.  2«9. 

Cal.— Qashwller  v.   WllUs,   33   Cal. 

II,  91  An)D  fi07;  Richardson  v.  Scott 
River  Water,   etc.,    Co.,   22   Cal.    IBO. 

Fla. — Mitchell  v.  St.  Andrews  Bay 
Land  Co..  4  Fla.  200. 
.  Mass. — Brinley   v.    Mann,    2    Cuah. 
5J7,  48  AmD  663;  Damon  v.  Oranby, 
2  Pick.  346. 

N.  T. — Lincoln  v.  Crandell,  21 
Wend.  101;  Randall  v.  Van  Vechten, 
M  Johns.  SO,  10  AmD  193;  Taft  v. 
Brewster,    9   Johns.  334,   6  AmD  280. 

Oh. — Hatch  v.  Barr,   1  Oh.  890. 

7a.  Ky. — Reynolds  v.  Glasffow 
Academy,  6  Dana  37.   ' 

Me. — ^Decker  v.  Freeman,  3  Me.  338. 

Minn. — ^Wlley  v.  Minneapolis  Bd. 
of  BducaUon,   11   Minn.   8717. 

N.  H. — Tenney  v.  Bast  Warren 
Lamber  Co.,  48  N.  H.  348. 

N.  T. — Jackson  T.  Walsh,  3  Johns. 
226. 

[a]  XlliurtratloBi  ■oroUs  ttj  w»r 
ot  Mais. — Where  the  trustees  of  an 
academy  executed  a  deed  in  the 
name  of  the  corporation,  and  at- 
tached separate  scrolls  to  the  name 
of  each  trustee,  it  was  held  that  this 
aid  not  Invalidate  it  as  the  deed  of 
the  corporation.  The  court  said:  "If 
the  scroll  used  was  intended  to  be 
the  seal  of  the  corporation,  its  repe- 
tition can  not  detract  from  the  va- 
lidity of  the  deed.  And  as  several 
individuals  conveying,  as  such,  mlghf 
adopt  a  single  seal,  or  separate  seals 
for  each,  and  the  deed  would  be 
good,  so  all  the  corporators  might 
use  a  single  corporate  seal,  or  attach 
the  corporate  seal  to  each  name 
algned  to  the  instrument;  and  as  the 
trustees,  in  this  case  deemed  it  nec- 
essary for  each  trustee  to  sign  his 
name,  it  may  have  been  deemed 
CQiially  necessary  for  each  to  attach 
the  corporate  aeal."  Reynolds  v. 
Glasgow  Academy,  6  Dana  <I^.)  87, 
40. 

7S.  U.  S.  ▼.  Mercantile  Trust  Co., 
213  Pa.  411,  S2  A  lOSZ. 

T4k  Fla. — Orifflng  Bros.  Co.  v. 
WInfleld.  «$  Fla.  689,  43  S  887. 

IlL — ^niinois  Cent.  R.  Co.  v.  John- 
son, 40  111.  SB;  Reed  v.  Fleming,  102 

III.  K.  888  [rev  on  other  grounds  209 
111.  390,  70  NH  687]. 

N.  J.— Tours  V.  Vreelandt,  7  N.  J. 
L^  192.  11  AmD  651. 

N.  T. — Jackson  v.  Pratt,  10  Johns. 
381;  Mann  v.  Pentz,  1  Sandf.  Ch.  267 
[rev  on  other  grounds  8  N.  T.  416] 
(holding  that,  where  a  seal  has  been 
attached  to  an  instrument,  but  there 


is  no  evidence  whether  It  is  the  seal 
of  the  president  or  the  corporation, 
It  fs  held  that  the  court  cannot  say 
on  Inspection  that  it  is  the  corporate 
seal,  with  any.  more  proipriety  than 
it  can  say  that  the  signature  of  the 
president  is  genuine  on  a  like  In- 
spection. The  seal  cannot  prove 
Itself).  But  see  Canandarqua  Acad- 
emy V.  McKechnle,  19  Hun  62,  67 
(where  it  was  said:  "The  seal  of  a 
corporation,  affixed  to  an  Instrument, 
proves  Itself,  and  is  of  Itself  suffi- 
cient prima  facie,  or  presumptive 
evidence,  that  it  was  so  affixed  by 
due  authority.  It  lies  with  the  party 
objecting  to  the  instrument  so  sealed 
to  show  that  the  seal  of  the  corpo- 
ration was  Improperly  affixed,  or 
without  the  assent  of  the  proper 
authority"). 

Pa. — ^Farmers',  etc.,  Tump.  Co.  v. 
McCultough,  25  Pa.  303;  (Jrossman 
v.  Hllltown  Tump.  Co.,  3  Grant  225; 
Chew  V.  Keck,  4  Rawle  ISS;  Deazure 
V.  Hillegas,  7  Serg.  &  R.  313;  Foster 
V.  Shaw,  7  Serg.  &  R.  166. 

Jndldal  aoUoe  raMxalljr  see  Evi- 
dence [18  (3yc  849J. 

78.     See   cases   infra   this   section. 

78.  Farmers',  etc..  Tump.  Co.  v. 
McCulIough,  26  Pa.  303;  and  other 
cases  supra  note  74.  See  also  supra 
tg   406,   406. 

77.  Danville  Seminary  v.  Mott,  136 
111.  289,  28  NB  64;  Reed  v.  Fleming, 
102  III.  A.  668  [rev  on  other  grounds 
209  111.  890,  70  NB  667]:  Oossman 
V.  KUltown  Turnp.  Co.,  3  Grant  (Pa.) 
225. 

78.  Colo. — Bliss  v.  Harris,  88  Colo. 
72^7  P  1078. 

Fla. — Grlfflng  Bros.  Co.  y.  Win- 
field,  68  Fla.  589,  43   S  687. 

Ga, — Solomon's  Lodge  No.  1  A.  P. 
M.  v.  Montmollin,  68  Ga.  547;  Foley, 
etc,  Mfg.  Co.  V.  Bell,  4  Ga.  A.  447, 
61  SE!  866;  American  Inv.  Co.  v. 
Oble  Co.,  4  Ga.  A.  106,  60  SE  1037; 
New  Tork  L.  Ins.  Co.  v.  Rhodes,  4 
Ga.  A.  25.  60  SE  828. 

111. — Phillips  V.  Coffee,  17  111.  164, 
63  AmD  357. 

Ind. — Ellison  v.  Branstrator,  168 
Ind.  146,  64  NE  483. 

Iowa,— Chicago,  etc.,  R.  C5o.'  v. 
Lewis,  53  Iowa  101,. 4  NW  842;  Black- 
shire  V.  Iowa  Homestead  Co.,  39 
Iowa  624. 

Md. — Susquehanna  Bridge,  etc,  Co. 
V.  General  Ins.  Co.,  3  Md.  805,  58 
AmD  740. 

Mass. — Stebbins  v.  Merritt.  10 
Cush.  27;  Mill  Dam  Fdy.  v.  Hovey, 
21  Pick.  417. 

N.  H. — Tenney  ▼.  East  Warren 
Lumber  Co.,  43  N.  H.  348. 

N.  T. — ^McClure  v.  Supreme  Ijodge, 


K.  H.,  41  App.  Div.  181,  59  NTS  764; 
Canandarqua  Academy  v.  MoKechnle, 
19  Hun  62;  Vergennes  Bank  v.  War- 
ren, 7  Hill  91;  Johnson  v.  Bush,  > 
Barb.  Ch.  207. 

N.  a— Clark  v.  Hodge,  116  N.  O. 
761,  21  SE  «62^  Benhow  ▼.  Cook,  115 
N.  C.   324,   20  SE  458,   44  AmSR  454. 

S.  C. — Josey  V.  Wilmini^on,  etc., 
R.  Co.,  46  S.  C.  U  184;  Charlestou 
City  Council  v.  Mdorhead,  81  S.  C  L. 
430. 

Vt.— Middlebury  Bank  v.  Rutland, 
etc.,  R.  Co.,   80  Vt.  169. 

Eng. — In  re  Barned's  Banking  Co,, 
L.  R.  8  Ch.  106. 

79.  U.  S. — Kirkpatrlck  v.  Baatem 
Milling,  etc.,   Co.,   136  Fed.  144. 

Colo. — Bliss  V.  Harris,  88  Colo.  72, 
87  P  1076. 

Ga. — Solomon's  Liodge  No.  1  A.  F. 
M.  V.  Montmollin,  58  Ga.  547;  Foley, 
etc.,  Mfg.  Co.  V.  Bell,  4  Ga.  A.  447, 
61  SB  856:  American  Inv.  Co.  v. 
Cable  Co.,   4  Ga.  A.   106,   60  SE  1037. 

Iowa. — Blackshire  v.  Iowa  Home- 
stead Co.,   39  Iowa  624. 

Mo.! — Roth  V.  Continental  Wire  Co., 
94  Mo.  A.  236,  68  SW  694. 

N.  H.— Flint  V.  Clinton  Co.,  18  N. 
H.  480. 

N.  Y.— ^uackenbosa  v.  Globe,  etc, 
F.  Ins.  Co.,  177  N.  Y.  71,  69  NB  228 
[rev  77  App.  Div.  168,  78  NTS  1019]; 
Canandarqua  Academy  v.  McKechnle, 
19  Hun  62. 

1*.  C— Clark  V.  Hodge^  116  N.  C. 
761,  21   SE  562. 

Wfc  N.  H — Tenney  v.  East  War^ 
ren  Lumber  Co.,  43  N.  H.  343. 

N.  J. — Raub  v.  Blalrstown  Cream- 
ery Assoc,  a  N.  J.  L.  262.  28  A  384; 
Baughn  v.  Hankinson,  35  N.  J.  L.  79; 
Osborne  v.  Tunis,  26  N.  J,  L.  633; 
Den  V.  Vreelandt,  7  N.  J.  L.  362,  11 
AmD  651. 

N.  Y. — Ja«kson  v.  Pratt,  10  Johns. 
381;  Mann  v.  Pents,  2  Sandf.  Ch.-  257 
[rev  on  other  grounds  3  N.  Y,  4161- 

Pa. — Farmers^,  etc..  Tump.  Co.  ▼. 
McCulIough,  26  Pa.  803;  Chessman  v. 
Hllltown  Turnp.  Co.,  8'  Grant  226; 
Chew  V.  Keck,  4  Rawle  163;  Leazure 
V.  Hillegas,  7  Serg.  &  R.  313;  Foster 
V.  Shaw,  7  Serg.  &  R.  166. 

S.  C. — Charleston  City  Council  v. 
Moorhaad.  31  S.  C.  L.  480. 

Tenn. — Darnell  v.  Dickens,  4  Terg. 
7. 

W.  Va. — Oumltsh  v.  Shenandoah 
Valley  R.  Co.,  32  W.  Va.  244,  9  SE 
180. 

Bng. — Doe  v.  Chambers,  4  A.  &  B. 
410,  31  ECL  191,  111  Reprint  841; 
Chadwick  y.  Running,  R.  ft  M.  SOt, 
21  BCL  769;  Moises  v.  Thornton,  8 
T.  R.  803,  101  Reprint  1402. 

[a]    Vmsos 


Reprint  1402. 
allfirintf  as  a  snlMeill^ 
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an  inatrnment  ezecnted  by  a  coiporation  is  ander 
seal  on  inspection  of  the  instrument  is  for  the 
court,  bat  the  question  Whether  the  seal  appearing 
on  the  instrument  has  been  adopted  by  and  is  the 
Seal  of  the  corporation  is  for  the  jniy.*'- 

[$  408]  0.  Domicile,  Besidence,  Oitizenahip, 
Place  of  BTuinau  and  Territorial  LimitB  of  Corpo- 
rate Action — 1.  Domicile,  Besidence  or  Citizen- 
ship— a.  In  QeneraL  As  we  have  seen,  a  corpora- 
tioQ,  being  an  artificial  person  and  having  a  legal 
entity  distinct  from  its  members,  or  stockholders, 
may  as  such  legal  entity  be  a  resident  or  inhabitant 
of  a  particular  place,**  or  in  a  limited  sense  a  citi- 
zen of  a  partieolar  state  or  country;**  and  it  is 
ott&a  important,  as  for  example,  for  the  purpose' of 
determining  jurisdiction  of  courts  or  liability  to 
attachment,  taxation,  etc.,  to  ascertain  the  state  or 
country  in  which  a  corporation  is  domiciled,  or  of 
which  it  is  a  resident,  inhabitant,  or  citizen;**  and 
it  is  also  sometimes  necessary  to  determine  at  what 
place  within  a  state  or  country  it  is  domiciled  or 


resides.** 

m  409-415]  b.  In  What  State  or  Ooontiy. 
The  question  as  to  the  state  or  country  in  which  a 
corporation  may  be  regarded  as  domiciled  or  as  of 
which  it  may  be  regarded  as  a  resident  or  a  citizen 
mnst  arise,  almost  without  exception,  in  connection 
with  a  determination  as  io  whether  the  corporation 
is,  as  to  the  particular  forum,  a  foreign  or  a  domestic 
corporation  and  is  reserved  for  discussion  in  con- 
nection with  the  consideration  of  foreign  corpora- 
tions.**^ 

[i  416]  c  Domicile  or  Besideace  within  the 
State.  As  to  the  domicile  or  residence  of  a  corpo- 
ration within  the  state  of  its  creation  the  general 
rule,  sometimes  expressly  declared  by  statute)  is 
that,  for  the  purposes  of  jurisdiction,  venue  of  ac- 
tions, taxation,  and  other  purposes,  its  domicile  or 
residence  therein  is  in  the  county  and  city,  town 
or  district  in  which  its  principal  ofice  or  place  of 
business  is  located,^"*'  although  it  may  also  have 


lur  wltaaia.— "The  secretary,  who 
atteated  the  executien  of  the  Instru- 
ment and  aflSzed  the  corporate  seal 
to  It,  was  not  a  mere  subBcrlblnK 
witneqs'  as  respondent  tissuraes.  He,'^ 
a^niuCh  or  more  than  the  vice-presi- 
dent, executed  the  Instrument  in  be- 
half of  the  corperatton.  In  tact,  the 
officer  or  agent  whe.  In  behalf  of  the 
cotvo^tlDn,  aMlxes  the  common  seal 
to.^n  instrument.  Is,  In  the  absence 
ofvany  statutory  proTision.  deemed 
the  party  executing  It.  He  also 
stands  In  the  relation  of  a  subscrib- 
ing witness  to  the  execution  of  the 
deed  by  the  corporation,  and  is  the 
proper  party  to  be  examined  or  to 
make  affidavit  to  prove  that  the  seal 
affl^fed.  by  him  was  the  corporate 
seal,  and  that  it  was  affixed  by  au- 
thority of  the  board  of  directors." 
Bowors  V.  Hechtman,  46  Minn.  238, 
til,  47  NW  792.  To  same  eftect 
liovett  V.  Steam  Saw  Mill  Assoc,  6 
Paige  (N.  T.)  B4. 

[D]  BMmlatlon  of  dlxeotors  not 
necessary  to  prove  adoption  of  seal 
by  corporation  see  Grossman  v.  Hill- 
town  Tump.  Co.,  3  Grant  (Pa.)    22B. 

[c1  Oonmum  ■mL— Where  a  seal 
whliai  had  not  been  formally  adopted 
by  a  corporation  was  used  for  the 
lint  time  in  the  execution  of  in- 
struments afterward  in  question,  the 
flndtng  that  it  had  become  the  com- 
mon seal  of  the  corporation  by  use 
was  sustadned  by.  a  showing  that  it 
had  afterward  been  employed  as  the 
seal  of  the  corporation  in  all  trans- 
adtlons  requiring  the  Impress  of  a 
seal.  Blood  v.  La  Serena  l,and,  etc 
Water  Co.,  113  Cal.  221,  41  P  1017,  45 
P  252. 

81.  Jaoksonvllle,  etc,  R.,  etc.,  Co. 
v.  Hoop<»r,  160  U.  S.  514.  16  SCt  S79. 
40  Li.  ed.  615;  Grossman  v.  Hllltown 
Tump.  Co.,  3  Grant  (Pa.)  226.  See 
generally  Seals  [36  C!yc  1175]. 

82.  See  supra  1  31. 

83.  See  supra  {  33. 

84.  See  Infra  XIX. 
88.  See  infra  i  416. 
88-9«.     See  Infra  XIX. 

I.8T.  IT.  S. — ^F^lrbanks  Steam 
Shovel  Co.  V.  Willis,  240  U.  S.  642.  36 
SCt  466,  60  U  ed.  841  (Illinois  corpo- 
ration; residence  under  statute  relat- 
ing to  acknowledgment  and  record- 
ing of  chattel  mortgages) ;  Galveston, 
etc.,  R.  Co.  V.  Gonzales,  IBl  U.  S.  496, 
14  SC;t  401,  38  L.  ed.  248;  In  re  Fed- 
eral Contracting  Co.,  212  Fed.  688, 
129  <X;A  224;  Lemon  v.  Imperial 
Window  Glass  Co.,  199  Fed.  927; 
Prtck  Co.  V.  Norfolk,  etc.,  R.  Co.. 
86  Fed.  726,  32  CCA  31;  U.  S.  Bank 
V.  McKenzle,  2  F.  Gas.  No. '927,  2 
Brock.  393.  Contra  Guinn  v.  Iowa 
Cent  R.  Co.,  14  Fed.  323.  4  MrCrary 
666  (holding  that  the  "principal  place 
of  business"  of  a  corporation  is  no 


test  of  residence,  whether  of  a  cor- 
poration or  of  a  natural  person). 

Ark. — Home  F.  Ins.  Co.  v.  Benton, 
106  Ark.  662.  163  SW  830. 

CaL — Creditors  v.  Consumer's  Lum- 
ber Co.,  98  C^l.  318,  33  P  196  (and 
parol  evidence  admissible  to  show 
place  of  business);  Buck  v.  Eureka. 
97  C^l.  186,  31  P  845;  Jenkins  v. 
California  Stage  Co.,  22  Cal.  637. 

Conn.— Middletown  Ferry  Co.  v. 
Middletown,  40  Conn.  66. 

Pna. — ^Eldwards  v.  Florida  Union 
Bank.  1  Fla.  136. 

Ga. — Georgia  F.  Ins.  Co.  v.  Cedar- 
town,  134  Ga.  87.  67  SB  410,  19  Ann 
Cas  954;  Jossey  v.  Georgia,  etc.,  R. 
Co.,  102  Ga.  706,  28  SB  273:  Dade 
Coal  Co.  V.  Haslett,  83  Ga.  649,  10 
SE  436;  Davis  v.  Central  R.,  etc,  C!04 
17  Ga.  323.   ' 

111.— Chicago,  etc.,  R.  Co.  v.  BaiJt 
of  North  America,  82  111.  493;  Sanga- 
mon, etc.,  R.  Co.  V.  Morgan  County, 
14  111.  163,  66  AmD  497. 

Ind. — Bel  River  R.  Co.  v.  State,  166 
Ind.  433,  67  NE  388. 

Kan. — Kimmerle  v.  Topeka,  88 
Kan.  870,  128  P  367,  43  LRAN3  272; 
H.  Parker  Grain  Co.  v.  CSiicago,  etc., 
R.  Co.,  70  Kan.  168,  78  P  406;  Robin- 
son V.  Missouri  Pac.  R.  Ck>.,  67  Kan. 
278    72  P  864 

Ky.— Milllken  v.  Southern  Nat.  L. 
Ins.  Co.,  155/ Ky.  629.  159  SW  1141. 

Mass. — Collector  of  Taxes  v.  Mt. 
Auburn  Cemetery,  217  Mass.  286,  104 
NE  750. 

Mich. — Greacen  v.  Buckley,  etc.. 
Lumber  Co.,  167  Mich.  569.  133  NW 
638;  Teagan  Transp.  Co.  v.  Detroit 
Assessors,  139  Mich.  1,  102  NW  273, 
111  AmSR  391,  69  LRA  431;  Detroit 
Transp.  Co.  v.  Detroit  Assessors,  91 
Mich.  382,   51   NW  978. 

N.  H. — Kennett  v.  Woodworth- 
Mason  Co.,  68  N.  H.  432,  39  A  685. 

N.  J. — Thorn  v.  Central  R.  Co.,  26 
N.  J.  L.  121. 

N.  Y; — Hoyle  V.  Plattsburgh,  etc., 
R.  Co.,  54  N.  T.  314,  18  AmR  595; 
Miner  v.  Fredonla,  27  N.  Y.  155  (ap- 
plying the  rule  to  the  analogous 
case  of  an  individual  banker,  doing 
business  under  the  general  banking 
law  and  holding  that  his  residence 
for  the  purposes  of  the  taxation  of 
his  banking  capital  was  in  the  town 
or  ward  specified  as  the  location  of 
his  banking  offlce  in  the  certificate 
required  by  the  statute,  irrespective 
of  his  personal  residence);  Western 
Transp.  Co.  v.  Scheu,  19  N.  'S^  408; 
Speare  v.  Troy  Laundry  Mach.  Co., 
44  App.  Dlv.  890,  60  NYS  1080; 
Rossle  Iron- Works  v.  Westbrook,  59 
Hun  345.  13  NYS  141;  Perry  v. 
Round  Lake  Camp  Meeting  Assoc, 
22  Hun  293;  St.  Michael's  Protestant 
Episcopal  Church  v.  Behrens,  13 
Daly  548,  10  NYClvProc  181;  Oro- 
shut  v.   Klnetophote  Corp.,   93   Mlso. 


558,  157  NTS  312;  Peo.  v.  Barker,  16 
Misc.  262,  39  NYS  88;  Olmsted  ▼. 
Rochester,  etc.,  R.  Co.,  8  NTSt  85*; 
Poo.  V.  New  York  Taxes,  etc,  Comra., 
47  HowPr  164  (steamship  company); 
Conroe  v.  National  Protection  Ins. 
Co^  10  Ho\fPr  403. 

Oh. — Pelton  v.  Northern  Transp. 
Co.,  37  Oh.  St.  460;  Qulnebaug  Bank 
v.  Adams,  S  Ota.  Dec  131  (holding 
thait  an  action  could  be  maintained 
in  the  superior  court  of  Cincinnati 
against  a  railroad  company  which 
had  Its  principal  office  properly  es- 
tablished in  the  city  of  Cincinnati, 
although  such  company  had  not 
completed  its  line  into  the  city,  bat 
entered  over  other  lines). 

Okl.— Rolf  Oil,  etc,  Co.  V.  King,  46 
Okl.  31,  148  P  90. 

Or. — Holgate  v.  Oregon  Pac  R.  Co., 
16  Or.   123,   17   P  869. 

S.  (3.— Cromwell  v.  Charleston  Ina., 
etc,  <^.,  31  S.  C.  Li.  618. 

TTtah.— Crookston  v.  Centennial 
Eureka  Min.  Ck>.,  13  Utah  117.  44  P 
714. 

Vt. — Connecticut,  etc,  R.  Co.  ▼. 
C^>oper,  30  Vt.  476,  78  AmD  319. 

Va. — Loyd  v.  Lynchburg,  US  Va. 
627,  75  SE  233;  Atlantic,  etc,  R.  Co. 
V.  Lyons,  101  Va.  1.,  42  SE  932; 
Orange,  etc.,  T.  Co.  v.  Alexandria,  17 
Gratt.  (68  Va.)  176;  Adams  v.  Great 
Western  R.  Co.,  6  H.  &  N.  404,  168 
Reprint  166. 

[a]  Applicatloa  of  prlnotplaa  ap. 
pluaVla  to  natBzal  persons.— "When 
questions  arise  touching  the  location 
of  such  domlcll  or  residence,  for  the 
purpose  of  determining  the  same,  re- 
sort may  be  had  to  those  principles 
which  are  applied  in  the  case  of  nat- 
ural persons.  Among  the  most  fa- 
miliar of  these  are  the  rules  that 
every  citizen  of  the  State  has  a  resi- 
dence somewhere  within  one  of  the 
counties  of  the  State,  in  which  alone 
he  can  claim  certain  political  and 
civil  rights,  and  in  which  he  must  be 
sued  In  transitory  actions  in  which 
he  is  the  sole  resident  defendant: 
that  a  legal  residence  once  estab- 
lished remains  until  a  new  one  is 
acquired;  and,  that  a  purpose  to 
change  such  residence,  unaccom- 
panied by  actual  removal  or  change 
of  abode,  does  not  constitute  a 
change  of  domtctl."  Eiel  River  R. 
Co.  V.  State,  166  In^.  433,  447,  57  NE 
388  (holding  that  where  a  domestic 
railroad  company  had  surrendered  its 
property  and  franchises,  under  a 
lease  in  perpetuity,  to  another  com- 
pany, and  ceased  to  do  business  as  a 
railroad  company,  maintaining  no 
offlce  and  no  agency  in  the  Stale,  Us 
legal  residence  was  in  the  county 
where  its  principal  offloe  was  located 
when  it  ceaised  to  do  business,  al- 
though    the     annual     meetings     of 


roT  later  mums,  developments  and  olirages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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offices  or  places  of  business  elaewhere,"  and 
although  its  directors  and  other  officers  and  its 
stockholders  may  reside  or  hold  their  meetings  and 
transact  other  business  elsewhere;^  and  this  rule 
generally  applies  to  railroad  companies  whose  road 
nins  through  two  or  more  counties  and  which  have 
local  offices  and  ag^ents  in  each.^  Within  this  rule 
the  place  specified  in  the  articles  or  certificate  of 
incorporation  as  the  principal  office  or  place  of 
business,  as  required  by  statute,  is  usually  con- 
clusive, although  the  company  may  in  fact  transact 
some  or  even  the  greater  put  of  its  business  else- 


where.*^ Where  the  place  of  the  chief  office  of  a 
corporation  is  not  designated  by  its  charter,  vote 
of  its  stockholders,  or  resolution  of  its  directors,  it 
is  where  its  stockholders  and  directors  usually  meet, 
where  it  elects  its  officers,  and  conducts  its  financial 
operations.*^  In  some  jurisdictions,  however,  a 
railroad  company  or  other  corporation  having  prop- 
erty or  carrying  on  'business  in  several  counties, 
towns,  or  cities,  of  the  state  is  regarded  as  having 
a  domicile  or  residence  in  each  of  such  counties, 
towns,  or  cities,  for  purposes  of  taxation,"  for  the 
purposes  of  jurisdiction  or  venue  in  actions  by  or 


stockholders    w«r«    h«Id    In    another 
county). 

[b]  IB  Vortli  Oamllaa,  however, 
it  l8  held  that  a  domestic  corpora- 
tion, althouKh  It  has  a  principal 
place  of- business,  has  no  "residence" 
within  the  meanlnK  of  Code  i  192, 
relating  to  the  venue  of  actions,  and 
since  there  is  no  statute  regulrinK 
tbat  a  domestic  corporation  snail  be 
sued  in  the  county  where  It  has  Us 
principal  plaoe  of  business,  an  action 
may  be  brought  acalnst  such  a  cor- 
poration by  a  nonresident  plaintiff  In 
any  county.  Cllne  v.  Brysoa  City 
Ufgr.  Co..  lie  N.  C.  837,  21  SB  791. 

[c]  Xa  Bontb  CwmUna  It  was  held 
that  a  corporation,  nice  a  natural 
person,  may  have  a  special  or  con- 
structive residence,  so  as  to  he 
charged  with  taxes  and  duties,  or 
be  subject  to  a  special  Jurisdiction, 
but  the  local /residence  of  a  corpora- 
tion is  not  confined  to  the  locality  of 
its  principal  office  of  business;  It  ex- 
tends to  the  territorial  limits  of  the 
Jurisdiction  which  granted  Its  char- 
ter, which,  for  Judicial  purposes,  de- 
fines its  locality.  Olalze  v.  South 
Carolina  R.  Co..  32  S.  C.  L.  70. 

[d]  •nKniicSli^  and  "VMldelM*" 
■yaoBjmMw. — Texas,  etc,  K.  Co.  v. 
Edmisson.  (Tex.  Civ.  A.)  S2  SW 
635. 

OamlaO*  ct  ootpozattoa  for  par- 
poses  of  taantloa  see  Taxation  [87 
Cyc  959  et  seq]. 

38.  U.  S. — ^Fairbanks  Steam  Shovel 
Ca  V.  Wills,  240  U.  S.  842,  36  SCt  468. 
CO  U  ed.  841;  In  re  Federal  Con- 
tractlnK  Co.,  2tl2  Fed.  688,  129  CCA 
224;  Friolt  Co.  v.  Norfolk,  etc.,  R.  Co., 
86  Fed.  725,  82  CCA  31. 

Conn.-.-Middletown  Ferry  Co.  v. 
Hiddletown,  40  Conn.  66  (holding 
that,  within  the  meaning  of  a  statute 
requiring  the  personal  property  of  a 
corporation  to  be  taxed  in  the  town 
"in  which  it  has  its  principal  place 
of  business  or  exercises  its  corporate 
powers,"  the  principal  place  of  busi- 
ness of  a  corporation  is  -the  place 
where  the  governing  power  of  the 
corporation  Is  exercised,  and  not  the 
place  where  the  principal  labor  of 
its  employees  is  done). 
^Ga— Dade  Coal  Co.  v.  Haslett,  83 
Ga.  649,  10  SB  4S6. 

,  Ind.— Eel  River  R.  Co.  v.  State,  ISE 
Ind.  433,   67  NE  888.  " 

Kan.— H.  Parker  Grain  Co.  v.  Chi- 
cago, etc.,  R  Co.,  70  Kan.  168.  78  P 
406;  Robinson  v.  Iftssouri  Pac.  R 
Co..  67  Kan.  278,  72  P  854. 
,  Ky.— MUllken  v.  Southern  Nat.  L. 
Ina  Co.,  15S  Ky.  629,  159  SW  1141. 

Mass. — Collector  of  Taxes  v.  Mt. 
Auburn  Cemetery,  217  Mass.  286,  104 
NE  760. 

N.  H.— Kennett  t.  Woodworth- 
Mason  Co.,  68  N.  H.  432,  89  A  585 
(Dolding  that  the  county  in  which 
was  located  the  manufactory  of  a 
corporation,  having  in  another  coun- 
ty the  office  of  Us  clerk,  where  noth- 
ing, however,  was  done  except  the 
Holding  of  stockholders'  meetings 
and  the  making  and  preserving  of 
records  of  their  proceedings,  and 
making  its  sales  and  collections  in 
another  state,  was  the  county  In 
Which  was  Its  "princii>al  place  of 
business."  to  the  probate  court  of 
which  Pub.  St.  c  201,  ii  1,  48,  gave 
Jurisdiction  of  Inaolvency  proceed- 
ings against  It). 


N.  T. — ^Western  Transp.  Co.  v. 
Scheu,  19  N.yT.  408;  Speare  v.  Troy 
Laundry  Mach.  Co..  44  App.  Dlv. 
390,  60  NTS  1080  (holding  that  the 
residence  of  a  domestic  corporation 
Is  the  county  where  it  has  its  prin- 
cipal place  of  business,  and  it  may 
remove  an  action  brought  against 
It  by  a  nonresident  in  another  coun- 
ty, where  It  also  has  a  place  of  busi- 
ness, to  the  county  of  its  residence); 
Rossis'  Iron-Works  v.  Westbrook,  59 
Hun  846,  13  NTS  141;  Crofut  v. 
Brooklyn  Ferry  Co.,  36  Barb.  201; 
St.  Michael's  Protestant  Eplscoj)al 
Church  V.  Behrens,  13  Daly  548,  10 
NTCivProc,  181;  Olmsted  v.  Rooies- 
ter,  etc.,  R.  Co.,  8  NTSt  856. 

Oh. — ^Pelton  v.  Northern  Transp. 
Co..  37  Oh.  St.  460. 

Okl.— Roff  on,  etc.,  Co.  V.  King,  46 
Okl.  31,  148  P  90. 

Utah. — Oookston  ▼.  Centennial 
Eureka  Mln.  Co.,  It  Utah  117,  44  P 
714. 

[a]  ZUnstaratfoa^— Where  an  oil  cor- 
poration maintained  stationary  tanks 
and  taQk  wagons,  for  several  count- 
ties  at  a  certain  place  and  bosiness 
was  done  In  its  name,  the  court 
properly  found  that  such  place  was 
a  "principal  place  of  business"  with- 
in St.  i  67«,  requiring  It  to  paint  its 
name  at  such  places,  although  the 
business  was  canrled  on  mainly  by 
agents,  who  paid  for  the  oil  when  it 
arrived  and  kept  their  books  at 
other  places.  Western  Oil  Refining 
Co.  V.  Com.,  180  Ky.  248,  208  SW 
636. 

3».  U.  S.'— Prick  Co.  V.  Norfolk, 
etc.,  R.  Co.,  86  Fed.  725,  32  CCA  31. 

Ga. — Georgia  F.  Inji.  Co.  v.  Cedar- 
town.  184  Ga.  87,  67  SE  410,  19  Ann 
Cas.i64. 

Iowa. — Baldwin  v.  lUsslsslppi,  etc.. 
R.  Co.,  5  Iowa  618. 

Mass. — Collectors  of  Taxes  v.  Ht. 
Auburn  Cemetery,  217  Mass.  286,  104 
NE  750. 

Mich. — Teagan  Transp.  Co.  v.  De- 
troit Assessors,  139  Mich.  1,  102  NW 
273,  111  AmSR  391,  69  LRA  431;  De- 
troit Transp.  Co.  v.  Detroit  Assess- 
ors, 91  Mich.  882,  51  NW  978. 

N.  J. — Stlnson  V.  Cedar  Grove 
.Cemetery  Co.,  (Ch.)  40  A  118  (hold- 
ing that  where  a  cemetery  associa- 
tion had  been  organised  for  forty 
years,  and  appeared  to  have  had  dur- 
ing this  time  an  office  building  on  its 
grounds,  where  its  business  had  been 
conducted,  but  the  official  meetings 
had  been  held  at  different  places  in 
the  vicinity  for  the  sake  of  conven- 
ience only,  although,  the  charter  did 
not  locate  its  principal  office,  it 
would  be  presumed  to  be  fixed  at  the 
building  on  the  grounds). 

N.  T. — ^Western  Transp.  Co.  v. 
Scheu,  19  N.  T.  408;  Perry  v.  Round 
I>ake  Camp  Meeting  Assoc,  22  Hun 
293;  Crofut  v.  Brooklyn  Ferry  Co.,  86 
Barb.  201. 

Oh. — Pelton  V.  Northern  Traasp. 
Co.,  37  Oh.  St.  450. 

[a]  Where  Its  "bnslness"  la 
traaaaoted  means  something  more 
than  the  annual  meeting  of  stock- 
holders or  directors.  Teagan  Transp. 
Co.  V.  Detroit  Assessors,  189  Mich.  1, 
102  NW  273,  111  AmSR  391,  69  LRA 
431;  Detroit  Transp.  <^o.  v.  Detroit 
Assessors,  91   Mich.  382,  61  NW  978. 

*0.    aa.^-DavU  v.  Central  R..  etc. 


Co..  17  Ga.   323. 

111. — CThicago,  etc.,  R.  Co.  v.  Bank 
of  North  America,  82  III.  498;  San- 
gamon, etc.,  R.  Co.  V.  Morgan  Coun- 
ty, 14  111.  163,  56  AmD  497. 

Kan. — Klmmerle  v.  Topeka,  88 
Kan.  370,  128  P  367,  43  LRANS  272 
(holding  that  within  the  meaning  of  . 
a  statute  which  makes  the  improve- 
ment of  a  street  dei>end  upon  the  ac- 
tion of  such  of  the  owners  of  the 
abutting  property  as  are  residents  of 
the  city,  a  railroad  corporation  Is 
not  to  be  deemed  a  resident  of  any 
other  city  than  that  in  which  its 
chief  offices  and  principal  place  of 
business  are  located). 

Vt. — Connecticut,  etc.,  R.  Co.  t. 
Cooper,   80  Vt.  476,. 73  AmD  119. 

Va. — Atlantic,  etc.  R.  Co.  v.  Lyons, 
101  Va.  1,  42  NE  982. 

And  see  other  railroad  cases  In 
preceding  notea 

But  oompara  cases  Infra  this  sec- 
tion. 

41.  XT.  S. — l^'alrbanks  Steam  Shovel 
Co.  V.  Wills,  240  U.  S.  642,  36  SCH 
466,  60  L.  ed.  841. 

Ark. — Home  F.  Ins.  Co.  v.  Benton, 
106  Ark.  662.  168  SW  880  (but  contra 
as  against  the  state  for  purposes  of 
taxation,  this  being  at  variance  with  . 
other  cases  cHed  Infra.  And  see  in. 
fra  i  420). 

N.  T. — Union  Steamboat  (3o.  v. 
Buffalo,  82  N.  T.  361;  Oswego  Starch 
Factory  v.""  Dolloway,  21  n;  T.  449; 
Western  Transp.  Co.  v.  Scheu,  19  N. 
T.  408  (holding  that  under  L.  [1864] 
o  282,  providing  for  the  organization 
of  navigation  companies  and  requir- 
ing the  articles  of  incorporation '  to 
designate  the  county  in  which  the 
principal  office  was  to  be  situated, 
the  designation  by  such  corporation 
of  the  county  in  which  its  principal 
office  was  to  be  located  was  conclu- 
sive on  the  question  of  the  domicile 
of  the  corporation,  although  it  had 
an  office  In  another  county,  in  which 
its  principal  officers  resided  during 
the  business  season,  and  where  the 
larger  part  of  its  business  was  car- 
ried on) ;  Groshut  v.  Kinetophote 
Corp.,  93  Misc.  568,  157  NTS  312; 
Peo.  v.  Barker.  16  Misc.  262,  39  NTS 
88;  Olmsted  v.  Rochester,  etc.,  R.  Co., 
8  NTSt  856. 

Oh. — ^Pelton  V.  Northern  Transp. 
Co..  37  Oh.  St.  4B0. 

Utah. — Crookston  v.  Centennial 
Eureka- Min.  Co.,  13  Utah  117,  44  P 
714. 

Va. — Loyd  T.  Lynchburg,  111  Va. 
627,   75   SE  283. 

See  also  infra  S  420. 

Somloae  of  eorporatloa  for  jfvt- 
poses  of  taaattoa  see  Taxation  [37 
Cyc  959  et  seq]. 

4a.  Prick '(Jo.  V.  Norfolk,  etc,  R. 
Co.,  86  Fed.  726,  82  CCA  31. 

[a]  Whare  a  religions  eorporatloa 
maintained  a  treasurer's  office  In  one 

?ilace,  and  transacted  its  business 
here,  and  conducted  its  religious  ex- 
ercises in  another,  its  residence  was 
at  the  former  place.  St.  Michael's 
Protestant  Elplscopal  C^iurch  T.  Beh- 
rens, 13  Daly  548,  10  NTClvProc 
181.  , 

48.  Buffalo,  etc.,  R.  Co.  v.  Elrle 
County,  48  N.  T.  93  (assessment  of 
taxes  on  real  property  of  a  railroad 
company  as  land  of  a  resident,  and 
not  as  land  of  a  nonresident.  In 
towns  and  counties  in,  which  it  was 
sltuat«l).    Digitized  by  LjOOgle 
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against  it,**  and  for  certain  other  puiposes.** 

In  what  federal  district  A  corporation  is  a  resi- 
dent or  inhabitant  of  the  federal  district  compris- 
ing the  state  in  which  it  was  created,  and  of  that 
state  only,  within  the  meaning  of  the  acts  of  con- 
gress defining  the  jurisdiction,  of  the  federal  courts 
and'  the  venue  of  actions  therein,  although  it  is 
doing  business  in  another  stafe,*^  and  where  a  state 
is  divided  into  more  than  one  federal  district,  a  cor- 
poration of  that  state  is  an  inhabitant  of  the  par- 
ticular district  in  which  its  general  business  is  done 
and  it  has  its  headquarters  and  general  offices." 

[i  417]  d.  Change  of  Domicile.  As  has  been  said, 
a  corporation  "must  dwell  in  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another  sovereignty,"  ** 
although  it  may  g^  into  other  states  and  countries 
for  the  purpose  of  doing  business,**  and  although  it 
may  thus  become  a  resident  or  inhabitant  of  such 
other  state  or  country  in  a  qualified  sense  and 
within  the  meaning  of  certain  statutory  provisions;'* 
and  therefore  a  corporation,  unlike  a  natural  per- 
son, has  a  stationary  legal  domicile  or  residence  in 
the  state  or  country  of  its  creation  which  it  is  not 
in  its  power  to  change  to  another  sovereignty.'* 
And  where,  under  the  statutes,  a  corporation  has 
acquired  a  fixed  domicile  or  residence  at  a  particular 
place  within  the  state  of  its  creation,  as  at  the 
place  in  its  charter,  articles,  or  certificate  of  incor- 
poration, as  its  principal  office  or  place  of  busi- 
ness,"^ it  cannot  change  such  domicile  or  residence 


at  will,  but  only  as  authorized  by  statute,**  by  au- 
thorized corporate  action,**  and  by  complying  sub- 
stantially with  the  requirements  of  the  statute." 
If,  however,  its  domicile  or  residence  within  the 
state  is  not  thus  fixed  by  law,  and  in  the  absence 
of  statutory  prohibition  it  may  at  any  time  lawfully 
change  the  same  to  another  place  within  the  state.^ 
The  general  rule  that  a  legal  domicile  or  re^dence 
once  established  remains  until  a  new  one  is  acquired, 
and  that  a  purpose  to  change  such  residence,  unac- 
companied by  actual  removal  or  change  of  abode, 
does  not  constitute  a  change  of  domicile,  is  appli- 
cable to  corporations."  . 

[i  418]  e.  Evidence  of  Domidla  and  Presiiniption. 
Where  the  principal  place  of  business  or  domicile 
of  i  corporation  is  fixed  by  its  charter,  articles  or 
certificate  of  incorporation,  the  charter,  articles  or 
certificate  are  of  course  the  best  evidence  of  its  domi- 
cile,"* and  as  a  general  rule  they  are  conclusive." 
When  not  so  fibsed,  its  domicile  may  be  proved  by 
parol  evidence.®"  ' 

Presnmirtion.  In  the  absence  of  proof  to  the 
contrary,  it  may  be  presumed  that  a  corporation  is 
a  dofnestic  one,  where  it  appears  that  it  has  a  gen- 
eral office  in  the  state  as  required  by  statute  of 
every  domestic  corporation.** 

[$  419]  f.  E8topl>el  as  to  Domicile.  A  corpora- 
tion may  be  estopped  to  demr  that  it  is  a  corpora- 
tion of  a  particulkr  state,**  or  that  its  domicile 


44.  Ga. — ^Merritt  v.  Cotton  States 
Ii.  Ins.  Co.,  S6  Ga,  108;  Smpdre  State 
Ins.  Co.   V.  Collins.   E4  Ga.   37t. 

III. — Bristol  V.  Cnloagro,  etc..  K.  Co., 
15  111.  43fi. 

Iowa. — Richardson  v.  Burlineton, 
etc.,  R.  Co.,  8  lowa^  260;  Baldwin  v. 
Mississippi,  etc.,  R.  Co.,  E   Iowa  518. 

Kan.— -Contra  H.  Parker  Grain  Co. 
V.  Chlcagro,  etc.,  R.  Co.,  70  Kan.  168, 
78  P  406.  Contra  Robinson  v.  Mis- 
souri Pac.  R.  Co.,  67  Kan.  278,  72  P 
8S4. 

Me. — ^Androscogsin,  etc,  R,  Co.  v. 
Stevens,  28  Me.  434. 

Md. — ^Baltimore,  etc..  Tump.  Road 
▼.  Crowther,  63  Md.  558,  1  A  279. 

Mass. — Rhodes  y.  Salem  Turnp., 
etc..  Corp.,  98  Mass.  96. 

Minn. — Schoch  v.  Winona,  etc.,  R. 
Co.,  55  Minn.  479,  67  NW  208. 

Mo. — Harding  v.  Chicago,  etc.,  R. 
Co.,  80  Mo.  659;  Slavens  t.  Southern 
Pac.  R.  Co^  61  Mo.  808. 

Nebr. — Western  Travelers'  Aca 
Assoa  V.  Taylor,  62  Nebr.  783,  87  NW 
950;  Fremont  Butter,  etc,  Co.  v.  Sny- 
der. 39  Nebr.  632,  68  NW  149. 

N.  J. — ^Thom  V.  Central  R.  Co.,  26 
N.  J.  L.  121. 

N.  T. — Crofut  v.  Brooklyn  Ferry 
Co..  36  Barb.  201;  Pond  v.  Hudson 
River  R.  Co.,  17  HowPr  643. 

S.  C. — Glalse  V.  South  Carolina  R. 
Co.,  32  S.  C.  L.  70:  Cromwell  v. 
Charleston  Ins.,  etc.,  Co.,  31  S.  C.  L. 
512  (holding  that  the  legal  residence 
of  a  corporation  is  not  oonflned  to 
the  locality  of  its  principal  office  of 
business,  but  extends  to  the  territo- 
rial limits  of  the  jurisdiction  which 
granted  its  charter). 

Wash. — McMaster  v.  Advance 
Thresher  Co.,  10  Wash.  147,  38  P  780. 

And  see  supra  this  section  text 
and  note  40. 

T«in*  of  aeUoas  1v  or  affalsat 
eorporatiOB  see  Infra  XIV.   F. 

45.  Hoyle  V.  Plattsburgh,  etc.,  R. 
Co.,  64  N.  T.  314,  IS  AmR  595  (for 
the  purposes  of  a  statute  requiring 
chattel  mortgages  to  be  filed,  when 
npt  accompanied  by  Immediate  deliv- 
ery of  possession,  in  the  town  where 
the  mortgagor  resides). 

40.     See   Federal   Courts. 
47.    Galveston,  etc,  R.  Co.  v.  <3on- 
Mies.   151   U.   S.   496,   14  SCt  401,   88 


L.  ed.  248. 

48.    See  infra  XIX. 

40.     See  infra  I  421. 

BO.    See  infra  XIX. 

61.  Ex  p.  Schollenberger,  96  V.  S. 
369,  24  L,.  ed.  863;  Augusta  Bank  v. 
Earle,  13  Pet.  (U.  8.)  619,  10  L.  ed. 
274;  Asplnwall  v.  Ohio,  etc.,  R.  Co.. 
20  Ind.  492,  83  AmD  329  (holding 
that  a  railroad  corporation  char- 
tered by  the  legislature  of  Indiana 
with  authority  to  own  and  manage 
property  In  Ohio  was  not  thereby 
empowered  to  change  Its  domicile  to 
the  latter  state);  Baltimore,  etc.  R. 
Co.  v.  Glenn,  28  Md.  287,  92  AmD 
688.    And  see  bifra  XIX. 

58.    See  supra  {416. 

53.  V.  3. — FalrbankB  Steam  Shovel 
Co.  v.  Wills,  240  U.  S.  842,  36 -SCt 
466,  60  L,.  ed.  841;  In  re  Federal  Con- 
tracting Co.,  212  Fed.  688,  129  CCA 
224 

Ark. — ^Home  F.  Ins.  (%.  v.  Benton, 
106  Ark.  S62,  153  SW  830. 

Ga. — Jossey  v..  Georgia,  etc,  R. 
<3o.,  102  Ga.  706,  28  SE  273. 

Mass. — collector  of  Taxes  ▼.  Mt. 
Auburn  Cemetery,  217  Mass.  286,  104 
NE  750  (holding  that,  since  the  cor- 
poration cannot  change  its  domicile 
or  residence  at  will,  the  act  of  the 
cemetery  corporation  in  having  Its 
corporators  and  trustees  meet,  and 
its  trust  funds  kept  and  managed,  at 
a  place  other  than  the  place  where 
its  domicile  was  under  the  law^  could 
not  affect   its  place  of  domicile). 

N.  J. — Stlnson  V.  Cedar  Grove 
Cemetery  Co.,  (Ch.)  40  A  116. 

Wash. — Everett  First  Nat.  Bank  v. 
Wilcox.  72  Wash.  473,  130  P  766,  181 
P  203. 

OlutBf*  of  oflic*  or  place  of  bnal- 
aass  see  Infra  (  420. 

84.  Prick  Co.  V.  Norfolk,  etc.,  R. 
Co.,  86  Fed.  726.  32  CCA  31  (general 
officers  cannot  change  domicile  from 
place  fixed  by  stockholders  and  di- 
rectors); Stlnson  V,  Cedar  Grove 
Cemetery  Co.,  (N.  J.  Cni.)  40  A  116. 

55.  In  re  Federal  Contracting  Co., 
212  Fed.  688,  129  CCA  224;  Home  F. 
Ins.  Co.  V.  Benton,  106  Ark.  662,  153 
SW  830  (holding  that  actual  removal 
is  necessary  in  addition  to  the  reso- 
lution of  the  stockholders,  the  certifi- 
cate   of    the    officers,    and    the    flllng. 


publishing,  and  recording  of  the 
papers;  and  that  the  papers  must 
state  the  new  domicile):  Stlnson  v. 
Cedar  Grove  Cemetery  Co..  (N.  J. 
Ch.)  40  A  116;  Everett  First  Nat. 
Bank  v.  Wilcox,  72  Wash.  473.  180 
P  766,  131  P  203.  See  taso  Infra 
(  420. 

88.  Stickle  ▼.  Uberty  (3ycle  Co.. 
(N.  J.  Ch.)   32  A  708. 

67.  Eel  River  R.  Co.  T.  State,  168 
Ind.  433,  447,  67  NB  388. 

88.  (irofut  ▼.  Brooklyn  Ferry  Co.. 
36  Barb.  (N.  T.)  201;  Peo.  v.  Barker. 
16  Misc.  252,  39  NTS  88.  And  see 
supra  !  416. 

59.     See  supra  |  416. 

80.  Creditors  v.  Consumers  Lum- 
ber Co..  98  Cal.  318,  33  P  196  (so 
holding  as  to  actual  place  of  busi- 
ness, not  of  residence). 

81.  H.  Parker  Grain  Co.  v.  Chi- 
cago, etc.  R,  Co.,  70  Kan.  168.  78  P 
406  (holding  that,  where  a  bill  of 
particulars  in  an  action  against  a 
railway  company  alleged  that  de- 
fendant was  a  corporation  organised 
and  existing  by  virtue  of  the  laws  of 

the  state  of  .  and  It  was  shown 

that  the  company  had  a  general  office 
In  the  city  of  Topeka,  it  would  be 
presumed,  in  the  absence  of  proof 
to  the  contrary,  in  view  of  G«n.  St. 
I  1298,  requlnhg  every  corporation 
created  or  existing  under  the  laws 
of  the  state  to  keep  a  general  office 
In  the  state,  that  the  company  was 
a  domestic  corporation). 

89.  Blackburn  v.  Belma,  etc.,  R. 
Co..  3  F.  Cas.  No.  1,467,  2  Fllpp.  525 
(holding  that  a  corporation  author- 
ized by  statute  in  Tennessee,  doing 
business  there  and  dealing  as  if 
organized,  by  reciting  in  its  bonds 
and  mortgages  that  it  had  been  char- 
tered by  that  state,  was  estopped 
when  sued  in  the  federal  courts  to 
deny  that  It  was  duly  organized  un- 
der the  laws  of  Tennessee). 

[a]  Ho  •stoppeL— But  where  a 
railway  company  had  asked  for  the 
removal  of  condemnation  proceed- 
ings from  the  state  to  the  federal 
court,  it  was  held  that  it  was  not 
conclusively  bound  by  an  averment 
in  its  petition  that  it  was  a  citizen 
and  resident  oi;  another  state;  and 
that,  after  the  denial  of  its  petition, 
it  could  show  that  it  was  In  fact  a 


For  latw  eaaas,  OersIopmMts  and  «kaacM  In  tb«  law  see  cumulative  Annotations,  same  title,  page  and  note  munber. 
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within  a  state  is  at  a  partienlar  plaoe.** 

[i  420]  2.  Location  of  Ofaces  or  Places  of  Bnsi- 
nsn."  Independently  of  statute,  it  is  not  essential 
to  the  existenoe  of  a  oorporation  that  its  principal 
office  or  place  of  business  shall  be.  fixed,  or  even 
that  it  shall  have  such  ofBee  or  plaee  of  business;" 
bat  for  some  purposes  and  for  obvious  reasons  it 
is  important  that  every  corporation  should  have  a 
principal  'ofQce  in  the  state  and  that  its  location 
shoald  be  definite  and  certain,  for  the  location  of 
gnch  office,  among  other  things,  affects  the ,  juris- 
diction of  the  courts,  the  service  of  process,  and  the 
plaee  of  taxation.^  Sometimes  therefore  the  loca- 
tion of  the  prinoixMil  ofSce  or  place  of  business  of  a 
eoiporation  is  fixed  by  its  charter-,"^  and  in  most 
jnrisdictions  perhaps  corporations  organized  under 
general  laws  are  required  by  the  statute  to  state 
the  location  of  their  principal  ofBce  or  place  of 
bnsiness  in  their  articles  or  certificate  of  incorpo- 
ntien,"  or  to  have  such  an  ofiSce  or  place  of  busi- 


Nebraska  corporation,  and  therefore 
not  within  the  constitutional  pro- 
Tlalon  which  prohibited  foreign  cor- 
porations from  exercisloK  the  right 
of  eminent  domain.  Trester  v.  Mis- 
souri Pat  R.  Co.,  33  Nebr.  171,  49 
NW  1110. 

83.  Peo.  V.  Barker,  le  Misc.  252, 
29  NYS  88  (statement  In  certificate 
of  incorporation  of  principal  place  of 
business  is  conclusive  on  the  cor- 
poration).    See  supra  S  416. 

64.  Soeatloa  In  anotliar  stat*  see 
infra  J   421. 

es.  Loyd  V.  Lynchburg,  118  Va. 
(27,  75   SB   233. 

68.  Lqyd  r.  Lynchburg,  '113  Va. 
<27,  76  SB  233;  and  other  cases  Infra 
tliis  section.  See  also  Kruse  v. 
Dusenbury,  19  NTWklyDlg  201 
(where  It  was  said  that  a  corpora- 
tion must  have  some  fixed  office  or 
place  of  business  in  the  state  where 
it  is  Incorporated,  so  that  creditors 
may  lioow  where  to  find  it,  that  they 
may  present,  and,  if  necessary, 
prosecute,    their    Just    demands). 

Jnrlnfltetfon  bm  twum  see  Infra 
xrv,  F. 
Proeemr  see  Infra  XIV,  F. 
•7.  Jossey  v.  Georgia,  etc.,  R.  Co., 
102  Ga.  706,  28  SB  273;  International, 
etc.,  R.  Co.  V.  Anderson  Covnty, 
<Tex.  Civ.   A.)    174   SW   305. 

88.    V.  S. — ^in  re  Federal  Contract- 
ing Co..    212   Fed.    688,    129   CCA  224. 
Ark. — Home  P.  Ins.  Co.  v.  Benton, 
lot  Ark.  662,  163  SW  830. 

Ga. — Jossey  v.  Georgia,  etc.,  B. 
Co.,  102,  Ga.   706,   28   SB  278. 

Mont. — McConnell  v.  Combination 
Uin.,  etc.,  Co..  80  Mont.  Z3»,  76  P 
194.  104    AmSR   703. 

N.  Y. — Union  Steamboat  Co.  v. 
Buffalo,  82  N.  Y.  361;  Oswego  Starch 
Factory  v.  Dolloway,  21  iC  Y.  449; 
Western  Transp.  Co.  v.  Scheu,  19 
N.  Y.  408. 

Oh. — ^Pelton  v.  Northern  Trtmsp. 
Co.,  37  Oh.   St.   460. 

Va. — ^Loyd  v.  Lynchburg,  118  Va. 
627,  75  SB  233. 

Wash. — Hastings  v.  Anacortes 
Packing  Co.,  29  Wash.  224,  69  P  776. 
88.  See  statutory  provisions, 
la]  Wo  coxpozstloa  organized  un- 
der ttao  ooaamatioa  and.  laws  of 
KCTftiff^  Is  isempt  from  the  obUga- 
tlon  Imposed  by  the  above  statute 
of  filing  with  the  secretary  of  state 
a  statement  giving  the  location  of 
its  office,  the  name  of  its  agent  on 
whom  process  can  be  served,  etc. 
Johnson  v.  Mason  Lodge  No.  33,  I. 
p.  O.  F.,  106  Ky.  838,  51  SW  620,  21 
KyL  4»i. 

90.  International,  etc.,  R.  Co.  v. 
Anderson  County,  (Tex.  Civ.  A.)  174 
8W  305. 

n.  See  conatltutional  provisions 
and  Jtdiinson  ▼.  Mason  Lodge  No.  33 
I.  O.  O.  r.,  106  Ky.  838,  61  SW  620, 
21  KyL  493. 

.  n.  In  re  Federal  Contracting  Co., 
212  FM.  688,  129  CCA  224;  Union 
Steamboat  Co.   v.  Buffalo,   82  N.  Y. 


351;  Oswego  Starch  Factory  v.  Dol- 
loway, 21  N.  Y.  449:  Western  Transp. 
Co.  V.  Scheu,  19  N.  Y.  408;  Peo.  v. 
Barker,  87  Hun  341.  34  NYS  269  [aff 
147  N.  Y.  71«  mem,  42  NB  725 
mem];  Chesebrough  Mfg.  Co.  v. 
Coleman,  44  Hun  645;  Pelton  v. 
Northern  Transp.  Co.,  37  Oh.  St 
«0;  Loyd  v.  Lynchburg,  113  Va.  627, 
76   SB   233.      See  also  supra   S   416. 

[aj  "Principal  otBoo"  and  "pxla- 
oipal  place  of  bnalneas"  syiuniyinons. 
—Peo.  V.  Barker,  87  Hun  341,  34  NYS 
269  [aff  147  N.  Y.  716  mem,  42  NE 
726   meml. 

[bj  ■Vrlaoipal  affleo"  and  'prin- 
cipal place  of  onalnsas"  not  synony- 
mou. — But  it  has  been  held  that, 
under  N.  Y.  General  Corporation  Law 
(Consol.  L.  c  28JI  i  3  aubd  9,  defin- 
ing the  term  "olBce"  ofthe  corpora- 


tion as  its  principal  office  within  a 
state,  or  principal  place  of  business 
within  the  state  if  it  has  no  prin- 
cipal office  therein,  the  "principal 
office"  of  a  foreign  corporation,  where 
a  notice  of  claim  for  injuries  to  an 
employee  may  be  served  under  the 
N.  Y.  Employers'  Liability  Act  (3 
Consol.  L.  c  31  {S  200-204),  is  not 
synonymous  with  its  principal  place 
of  business,  which  it  la  required  by 
the  New  York  General  Corporation 
Law  to.  designate  in  the  certificate 
filed  with  the  secretary  of  state,  and 
parol  evidence  is  admissible  to  show 
that  Its  principal  office  is  at  a  place 
different  from  its  designated  prin- 
cipal place  of  business.  Mason,  etc., 
Co.  V.  Sharon,  231  Fed.  861,  146  CCA 
67. 

[c]  Tor  pniposoa  of  taxation — 
(1)  This  rule  has  generally  been  ap- 
plied for  purposes  of  taxation  in  the 
absence  of  controlling  provisions  '  to 
the  contrary  in  the  particular  stat- 
ute. Union  Steamboat  Co.  v.  Buffalo, 
82  N.  Y.  351;  Oswego  Starch  Fac- 
tory V.  Dolloway,  21  N.  Y.  449; 
Western  Transp.  Co.  v.  Scheu,  19 
N.  Y.  408;  Pelton  v.  Northern 
Transp.  Co.,  87  Oh.  St.  460;  Loyd  v. 
Lynchburg,  113  Va.  627,  75  SE  233 
(holding  that  a  recital  In  a  certifi- 
cate or  Incorporation  that  the  cor- 
poration's principal  office  is  at  a  par- 
ticular place  is  conclusive  as  affect- 
ing the  right  to  tax  stocks,  bonds, 
eta,  in  another  city,  although  the 
principal  office  is  fixed  at  a  place 
other  than  where  the  corporation's 
principal  business  is  done  for  the 
purpose  of  getting  a  lower  rate  of 
taxation).  And  see  Peo.  v.  Barker, 
167  N.  Y.  159,  61  NB  1043  (foreign 
corporation).  See  Taxation  [37  Cyc 
969  et  seq].  (2)  In'  Arkansas,  how- 
ever. It  is  held  that  the  designation 
of  a  corporation's  domicile  In  Its 
articles  of  association,  as  required 
by  Kirby  Dig.  (  846,  although  bind- 
ing on  the  corporation  as  against 
those   acting   on   such   statement    In 

food    faith,    is    not    conclusive    evl- 
ence  of  its  principal  plaoe  of  busi- 
ness and   domicile,  for  purposes  of 


nesB  and  to  file  in  the  ofiSce  of  the  secretary  of 
state  a  statement  giving  the  location  thereof,  and 
the  name  or  names  of  its  agent  or  agents  thereat 
upon  whom  process  can  be  served.™  Such  pro- 
visions are  clearly  within  the  power  of  the  legi»- 
lature  having  power  to  create  the  corporations."* 
Sometimes  the  matter  has  been  deemed  so  important 
that  provisions  of  this  character  have  been  embodied 
in  or  required  by  express  constitutional  provision." 
When  the  principal  office  or  place  of  business  of  a 
corporation  is  thus  fixed  by  law,  the  charter,  arti- 
cles or  certificate  of  incorporation  are  usually,  al- 
though not  always,  conclusive  as  to  its  location  for 
the  purpose  of  determining  domicile  and  for  other 
purposes;^'  and  the  corporation  cannot  change  the 
same  except  under  charter  or  statutory  authority 
and  by  a  substantial  compliance  with  the  require- 
ments of  the  charter  or  statute."  The  same  rule 
has  been  applied  where  the  location  of  the  princi- 
pal office  or  place  of  business  has  become  established 

taxation,  as  against  the  state.  Home 
F.  Ins.  Co.  V.  Benton,  106  Ark.  562, 
168  SW  880.  «)  And  there  are  like 
decisions  In  other  jurisdictions 
where  the  law  did  not  require  that 
the  principal  office  or  place  of  busi- 
ness of  the  corporation  should  be 
stated  in  the  certificate  or  articles 
of  incorporation  (Georgia  F.  Ins.  Co. 
V.  Cedartown,  134  Ga.  87.  67  SE  410, 
19  -AnnCTas  854:  Milwaukee  SS.  Co. 
V.  Milwaukee,  83  Wis.  590,  53  NW 
839,  18  LRA  368),  (4)  or  where  the 
decision  turned  upon  the  special  pro- 
visions of  the  particular  statute 
(Teagan  Transp.  Co.  v.  Detroit  As- 
sessors, 139  Mich.  1,  102  NW  273, 
111  AmSR  391,  69  LRA  431).  (5) 
And  in  Kentucky  it  was  held  that  a 
corporation  was  a  Loulsvtll^  cor- 
poration for  the  purpose  of  munici- 
pal taxation,  where  its  original  arti- 
cles had  denominated  Louisville  as 
its  home  office,  although  by  an 
amendment  to  its  articles  it  had 
changed  the  designation  to  a  villO'ge 
at  another  place,  it  appearing  from 
the  evidence  that  the  only  office  at 
such  village  was  part  of  a  room 
which  a  bank  had  let  to  the  com- 
pany, that  no  officer  or  clerk  was 
kept  there,  that  it  advertised  itself 
as  a  Louisville  company,  that  all  of 
its  rOcords  were  kept  in  its  LiOuis- 
vllle  office,  and  that  after  the  filing 
Of  the  amended  articles  the  business 
was  conducted  in  Louisville  the 
same  as  before.  Inter-Southern  L, 
Ins.  Co.  V.  Mllliken,  149  Ky.  616,  148 
SW  876.   LRA1917A  460. 

See  also  Taxation  [37  Cyc  969  «t 
seq). 

73.  U.  S. — In  re  Federal  Contract- 
ing  Co.,    212  Fed.   688.   129   CX7A   224. 

Ala. — Bernstein  V.  Kaplan,  160  Ala. 
222,    43   S   681. 

Ark. — Home  P.  Ins.  Co.  v.  Benton, 
106  Ark.  652.  153  SW  830. 

La. — Berthin  v.  Crescent  City  Live 
Stock  Landing,  etc.,  Co.,  28  La.  Ann. 
210  (holding  that  a  corporation  re- 
quired by  its  charter,  as  a  condition 
to  an  exercise  of  its  franchises,  to 
locate  and  erect  a  slaughter-house 
for  the  use  of  all  butchers  of  a  cer- 
tain city,  who  are  forbidden  to/  ply 
their  vocation  at  any  other  place,  for 
the  purpose  of  protecting  the  health 
of  the  city,  is  not  at  liberty  to 
change  the  location  of  a  slaughter 
house  once  established,  and  thereby 
to  compel  the  butchers  to  follow  it 
to  some  other  locality). 

Mont. — McConnell    v.    Combination 


Mln.,    etc.,    Co.,    30    Mont.   239.    76   P 
194,   104   AmSR  703. 

N.  J. — Stinson  v.  Cedar  Orovo 
Cemetery   Co.,    (ai.J    40  A   116. 

Pa. — Brown  v.  Company,  22  Plttsb 
LegJNS  343. 

'rex. — International,  etc.,  R.  Co.  v. 
Anderson  County,  (Civ.  A.)  174  SW 
306. 

Wash. — Bverett    First    Nat.    Bank 
V.  Wilcdx.  ii  W»ah,  47S,  130  P  7S<,p> 
111  P  sot.   Uigrtizecrl  IVC 
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by  custom  and  recognition.^*  But  it  has  been  held 
that  a  requirement  that  the  principal  office  of  a 
corporation  shall  be  located  at  a  designated  point 
relates  to  the  office  for  the  management  of  the  cor< 
porate  affairs  proper,  as  distinguished  from  admin* 
istrative  offices  created  by  the  corporation  for  trans- 
acting  the  business  for  which  it  yiaa  created,  and 
while  the  location  of  the  principal  office  when  once 
established  under  the  charter  may  not  be  removed 
by  the  directors,  those  of  the  latter  class  may  be 
removed  as  often  as  the  directors  may  deem  neces- 
sary." The  general  officers  of  a  corporation  cannot, 
by  changing  the  location  of  their  offices  for  the  more 
convenient  dispatch  of  business,  remove  the  prin- 
cipal office  of  the  company  from  the  place  at  which 
it  has  been  established  by  its  stockholders  and 
directors.^'  The  actual  place  of  business  of  a  cor- 
poration may  be  different  from  its  principal  office 
or  place  of  business,  or  its  Tesidence  or  domicile,  as 
fixed  by  its  charter  or  certificate  of  incorporation, 
and  may  be  proved  by  parol  evidence." 

Ohange  as  violation  of  contract  of  stockholders 
or  members.  Whether  changes  in  the  place  of  busi- 
ness of  a  corporation  by  a  majority  under  statutory 
authority  or  in  the  absence  of  statutory  prohibition 
are  in  violation  of  the  charter  or  certificate  of  in- 
corporation and  of  the  contract  of  stockholders  or 
members  depends  of  course  upon  the  terms  of  the 


particular  statute  and  on  the  provisions  of  the  chfCr- 
ter  or  certificate.'* 

Unaathorized  or  illegal  duage.  The  fact  that  a 
corporation  has  changed  its  principal  place  of  busi- 
ness without  complying  with  the  statute  does  not 
authorize  one  to  violate  a  covenant  or  contract  with 
the  corporation  or  to  prevent  the  corporation  from 
enforcing  the  same." 

[$  421]  3.  Teiritorial  Limits  of  Corporate  Action 
— a.  Power  to  Act  beyond  State  or  Oonntxy  of  Cre- 
ation— (1)  la  OfneraL  Although  a  corporation  has 
no  legal  existence  beyond  the  territorial  limits  of 
the  state  or  country  by  which  it  is  created  because 
it  is  a  creature  of  the  law,  and  because  the  laws  of 
a  state  or  country  have  no  extraterritorial  opera- 
tion,*" it  does  not  follow  that  it  cannot  act  beyond 
such  limits.  On  the  contrary,  it  is  well  'settled  that 
a  corporation  has  the  power,  subject  to  charter  or 
statutory  restrictions  and  limitations,*^  to  act 
through  its  officers  or  other  agents  in  any  other 
state  or  country,  with  its  express  or  implied  per- 
mission, by  engaging  in  business,  acquiring,  holding, 
and  conveying  property,  entering  into  contracts,  and 
maintaining  or  defending  actions,  just  as  a  natural 
person  may.*^ 

[\  422]  (2)  Charter  or  Statutory  Restrictions  or 
Umitations.  It  has  been  said  that  a  corporation 
cannot  act  or  contract,  outside  the  state  of  its  crea- 


[a]  Oomrtnutloa  of  Btetatea. — <1) 
In  a  general  statute  under  which  a 
corporation  is  organized,  erantinK 
the  power  to  "cbanKe  the  location 
of  its  principal  offlce,"  the  term 
•'principal  offlce"  is  Intended  to  in- 
clude principal  place  of  business," 
and  such  a  change  of  the  place  of 
business  to  another  city  in  the  state 
Is  authorized.  Bernstein  v.  Kaplan, 
160  Ala.  222.  48  S  ESI.  (2)  In  Wash- 
ington, under  Remington  &  B.  Code 
It  3679,  ZlOiVi,  authorizing  amend- 
ments to  articles  of  incorporation, 
and  requiring  a  corporation  remov- 
ing its  place  of  business  into  a 
county  to  file  In  the  offlce  of  the 
county  auditor  a  certified  copy  of 
the  articles  of  Incorporation,  In 
order  to  change  residence,  the 
amendment  making  the  change  must 
be  certified  and  filed  and  not  the 
original  articles.  .Everett  First  Nat. 
Bank  v.  Wilcox,  7Z  Wash.  478,  130 
P  766,  131  P  203. 

[b]  Aotoal  xOTuoval  ases—a «y<— 
In  Arkansas,  under  Kirby  Dig.  )  870, 
authorizing  corporations  to  remove 
their  place  of  business  from  the 
county  where  located  'to  any  other 
county,  and  providing  that  the  presi- 
dent and  secretary  shall  procure, 
from  the  county  clerk  of  the  county 
from  which  it  shall  remove,  a  cer- 
tified copy  of  the  records  of  Ita 
articles  of  association,  and  all  other 
records,  to  which  shall  he  attached, 
the  certificate  of  the  president  and 
secretary  that  the  corporation  has 
thus  removed,  which  certified  copy 
and  certificate  shall  be  recorded  In 
the  county  to  which  It  shall  remove, 
that  they  shall  cause  a  like  certifi- 
cate to  be  deposited  with  the  secre- 
tary of  state,  and  cause  a  duplicate 
copy  to  be  published  In  newspapers, 
as  therein  provided,  a  resolution 
of  the  stockholders,  the  corti- 
cate of  the  officers,  and  the  filing 
and  recording  of  the  papers,  as 
specified  In  the  statute,  do  not  in 
themselves  remove  the  place  of 
business,  where  the  corporation  con- 
tinues to  transact  its  business  at  its 
former  domicile,  although  they 
would  be  prima  facie  evidence  of 
such  removal.  Home  F.  Ins.  Co.  v, 
Benton,  106  Ark.  662,  163  SW  830. 

[c]  Vha  oertUkoats  of  mnoval 
•hoiua  Btot*  the  name  of  the  new 
place  of  business.  Home  F.  Ins.  Co. 
V.  Benton,  1Q$  Ark.  562,  153  BW  S30. 

~~aoTal  to  aaothar  stato  see  infra 
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74.  Stinson  V.  Cedar  Orove  Ceme- 
tery Co.,  (N.  J.  Ch.)  40  A  116  (hold- 
ing that  where  the  charter  of  a 
cemetery  association  did  not  fix  the 

glace  of  Its  office,  but  the  same  had 
een  fixed  by  custom  and  recognition 
for  many  years  at  a  particular  place, 
it  could  not  be  changed  except  un- 
der Corporation  Act  [1896]  il  27,  28, 
providing  that  a  corporation  may 
change  ita  principal  offlce  at  a  called 
meeting  of  its  stockholders). 

76.  Jossey  v.  Georgia,  etc.,  R.  Co., 
102  Qa.   706,   28  SS  273. 

76.  Frick  Co.  v.  Norfolk,  etc.,  R. 
Co„    86   Fed.    725,   32   CCA   31. 

ft.  'Creditors  v.  Consumers'  Lum- 
ber Co.,  98  Cal.  318,  33  P  196;  Harris 
V.  McGregor,  28  Cal.  124. 

78.  Meredith  v.  New  Jersey  Zinc, 
etc.,  Co.,  (N.  J.  Ch.)  44  A  66  (con- 
struing and  applying  the  act  of 
April  7,  1876,  1}  11,  33,  69);  Stickle 
V.  Liberty  Cycle  Co.,  (N.  J.  Ch.)  32 
A  708  (construing  and  applying  the 
act  of  April  7,  1876,  {  11.  the  act  of 
May  9,  1889  [P.  L..  p  412];  and  the 
act  of  March  10,  1892   [P.  U  p  90] 

79.  Kern  Horse  Remedy  Co.  v. 
Seiner,  172  App.  Dlv.  162,  158  NTS 
192  ' 

80.  See  Infra  XIX. 

81.  See   infra   S   422. 

89.  U.  S. — ^Baltimore,  etc.,  R.  Co. 
V.  Harris,  12  Wall.  65,  20  L.  ed.  354; 
Augusta  Bank  v.  Earle,  13  Pet.  619. 
10  L.  ed.  274;  Hervey  v.  lUinoia  Mid- 
land R.  Co.,  28  Fed.  169;  Oregonian 
R.  Co.  V.  Oregon  R.,  etc.,  Co.,  27  F»d. 
277. 

Colo. — Head  C^mp  Pacific  Juris- 
diction W.  W.  V.  woods,  34  Colo.  1, 
81  P  261. 

,Pla. — Duke  V.  Taylor,  37  Fla.  64, 
li  S  172,  53  AmSR  232,  31  LRA  484. 

III. — Santa  Clara  Female  Academy 
V.  Sullivan,  116  III.  375,  6  NE  183, 
66  AmR  776;  Relchwald  v.  Commer- 
cial Hotel  Co.,  106  111.  439. 

Iowa. — Courtrlght  v.  Deeds,  37 
Iowa  503. 

Kan. — Ham  v.  Booth.  72  Kan.  429, 
83  P  24;  Atchison,  etc.,  R.  Co.  v. 
Fletcher.  35  Kan.  236,  10  P  6»6. 

Ky. — Bramlette  v.  Boyce,  4  KyLi 
196,  11   Ky.  Op.   711. 

Me. — Chafee  v.  New  York  Fourth 
Nat.  Bank.  71  Me.  614,  36  AmR  346: 
Miller  v.  Ewer,  27  Me.  609,  46  AmD 
619. 


Md. — Baltimore,  etc.,  R.  Co.  v. 
Glenn,    28   Md.   287,   92  AmD  688. 

Mass. — Kennebec  Co.  v.  Augusta 
Ins.,  etc.,  Co.,  6  Gray  204. 

Mo. — boatmen's  Bank  v.  Gillespie, 
209  Mo.  217,  108  SW  74;  Ohio,  etc., 
R.  Co.  v.  McPherson,  36  Mo.  13,  86 
AmD  128. 

N.  J. — Stickle  V.  Liberty  Cycle  0>., 
(Ch.)    32  A   708. 

.  N.  T. — Merrick  v.  Van  Santvoord. 
34  N.  Y.  208-  Gary  v.  cSeveland,  etc. 
R.  Co.,  29  Barb.  »5;  Kranshaar  v. 
New  Haven  Steamboat  Co..  30  N.  T. 
Super.  366;  Ahem  v.  National  SS. 
Co..   3   Daly   399,   11  AbbPrNS    356. 

N.  p.— Walker  v.  Rein,  14  N.  D 
608,   106  NW  405. 

Pa- — Lycoming  F.  Ins.  Co.  v.  New- 
comb,  1  LegChron  9,  4  LegOaz  409. 

T«x. — Sovereign  Camp  w.  W.  y. 
Fraley,  (Civ.  A.)  69  SW  906.  ' 

Wash. — Hastings  v.  Anaeortes 
Packing  (3o.,  29  Wash.  224,  69  P  77« 
(may  have  its  real  place  of  business 
outside  the  state). 

(a]  OMttflGataa  of  stock  .are  not 
necessarily  Invalid  because  issued  at 
a  place  outside  of  the  state  in  which 
the  corporation  was  organised  and 
has  its  principal  place  of  business. 
Courtrlght  v.  Deeds,   37  Iowa  608. 

[b]  Offlcs  of  ooipoiatloB  on  stat* 
line. — Where  a  corporation  from 
necessity  established  Its  office  in  a 
building  situated  on  the  state  line. 
It  Is  no  objection  to  Its  corporate 
existence  that  the  clerical  work  is 
performed  in  that  portion  of  the 
building  outside  the  state,  especially 
where  the  stockholders'  and  direct- 
ors' meetings  are  held  within  the 
state.  Boatmen's  Btmk  v.  Gillespie. 
209  Mo.  217.  108  SW  74. 

tc]  In.  Canada. — Bonanza  Creek 
Gold  Mln.  Co.  V.  King,  60  Can.  S.  C. 
534,  21  DomLR  123,  81  WestLR  43; 
Matter  of  Canada  Companies  Incor- 
poration, 48  Can.  S.  C.  331,  15  Dom 
LR  332,  25  WestLR  712;  John  Deere 
Plow  Co.  V.  Agnew,  48  CJan.  S.  C. 
208,  10  DomLR  676,  24  WestLR  221 
[app  allowed  8  DomLR  66,  22  West 
LR  243,  2  WestWkly  1018];  Cana- 
dian Pac.  R.  Co.  V.  Ottawa  F.  Ins. 
Co.,  89  Can.  S.  C  406;  Kerlin  Bros. 
Co.  V.  Onteirlo  Pipe  Line  Co.,  11 
OntWR  797. 


Statua  aad  pown*  of  forain 
poraUou  gaiwtaUy  see  infra  XU 
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tion  unless  the  power  so  to  do  is  eonferred  by  its 
charter;"  but  this  'is  ii6t  the  law  if  it  is  meant 
that  such  power  must  be  conferred  expressly,  ^or 
the  power  is  implied,  unless  expressly  or  impliedly 
excluded  by  its  charter  or  by  general  law."  Char- 
ter or  statutory  provisions  may,  however,  expressly 
or  impliedly  prohibit  a  corporation  from  doing  busi- 
ness, making  contracts,  or  doing  other  acts  beyond 
the  limits  of  the  state,  or  may  contain  regulations 
affecting  the  right  to  act  beyond  the  limits  of  the 
state,  and  in  such  a  case  of  course  its  power  in  this 
respect  is  limited,  and  contracts  or  otlier  acts  con-. 
trary  to  the  express  or  implied  prohibition  are  ultra 
vires."  And  in  some  jurisdictions  it  is  required 
by  statute  that  certain  officers  of  corporations  shall 
residb,  have  their  place  of  business  and  'keep  th6 
books  of  the  corporation  within  the  state.*'  But  by 
having  its  real  place  of  business  outside  the  state 
for  certain  seasons  of  the  year  a  corporation  does 
not  violate  a  statutory  requirement  that  articles  of 
incorporation  must  state  the  city,  town,  or  locality 
in  which  the  corporation's  principal  place  of  busi- 
ness is  to  be  located.*'  Where  a  corporation  is 
mamfestly  intended  for  local  objects  only  and  its 
capacities  are  limited  to  a  particular  place,  dt  will 
be  presumed  that  the  powers  conferred  on  it  were 
intended  to  be  exercised  only  within  the  limits  of 

»,    18S9    [P. 


saeh  place,  and  it  eaimot  ezereise  them  in  other 
jurisdictions."  But  even  a  purely  local  corporation, 
required  by  its  charter  to  carry  on  its  main  purpose 
in  a  particular  place,  may  oaorry  on  in  other  states 
the  incidental  powers  which  are  necessary  for  its 
maintenance  and  business."    , 

[i  423]  (3)  Strictly  Corporate  Acts;  Stockholders 
MeetingB,  Etc.  According  to  the  weight  of  authority 
a  strictly  corporate  action  as  distinguished  frbm  an 
action  'by  corporate  agents  merely,  in  behalf  of  the 
corporation,  cannot  l^ally  be  taken  beyond  the  limits 
of  the  state  of  the  corporation's  domicile;^  the  au- 
thorities are  not  in  entire  accord,  howler,  as  to  the 
place  where  corporate  meetings  may  be  held,  and  this 
subject  is  reserved  for  a  later  treatment.'* 

[$  424]  (4)  Meetings  and  Abts  of  Directors  or 
Trustees.  Thd  general  rule,  subject  to  some  qualifi- 
cations and  dissenting  authorities,  is  that  a  meeting 
of  the  directors  or  trustees  of  the  corporation  is  not 
of  necessity  required  to  be  held  within  the  limits  of 
the  state  or  country  by  which  the  corporation  is 
created.*^" 

[$  425]  b.  Tnritorial  Limits  of  Action  within 
the  State.  In  the  absence  of  express  or  implied 
prohibition,  a  corporation  may  carry  on  its  business 
anywhere  in  the  state;*  but  of  course  it  is  subject 
in  this  respect  to  any  restrictions  or  limitations 


by  Mid  aval&at  toniga 
oo(9os»tloa»  see  Infra  XIX. 

03.  Aurusta  Bank  y.  Barle,  13 
Pet  (U.  a)  «19,  10  I^  ed.  274;  Mor- 
ris V.  HaU,   41  Ala.  ElO. 

81.  Augrusta  Bank  V.  Ekirle,  13 
Pet.  (U.  SO  SIS.  10  U  ed.  274  (hold- 
ing that,  under  a  charter  authorising 
a  corporation  to  deal  in  bills  of  ex- 
change, it  could  purchase  foreign 
bills  and  thus  make  contracts  out  of 
the  state  la  ao  far  as  the  state  could 
authorize  it);  Oregonlan  R.  Co.  v. 
Oregon,  etc.,  R.  Co..  27  Fed.  277 
(where  it  was  said  that  "it  is  w«n 
settled  that  while  a  corporation  can 
have  no  legal  existence  beyond  the 
boundaries  of  the  state  of  its  crea- 
tion, yet  it  may  act  anywhere 
through  its  agent  the  same  as  a 
natural  person,  unless  nrohlblted  by 
law,"  and  It  was  therefore  held  that 
•  lease  of  a  railroad  In  Oregon,  made 
and  iHgned  by  the  president  and 
secretary  In  New  York,  was  valid); 
Bramlette  v.  Boyce,  4  KyL,  19t.  11 
Ky.  Op.  711  (where  it  was  said  that 
"It  la  an  indisputable  proposition 
that  c««  private  corporation  estab- 
lished 111  one  State  has  the  right, 
without  its  consent,  to  go  into  an- 
other State,  and  there  do  anything 
It  may  be  authorized  to  do  by  the 
laws  of  the  latter  State");  New 
York  Floating  Derrick  Co.  v.  New 
Jersey   Oil   Co.,   10  N.   Y.   Super.   648. 

8S.  tr.  S.— Cohens  v.  Virginia,  6 
Wheat.  284,  5  L.  ed.  267. 

Mo. — ^lAikens  v.  International  L. 
Ina  Co.,  269  Mo.  574,  191  SW  418. 

Hont. — McOonnell  v.  Combination 
Mln.,  etc.,  Ck)..  30  Mont.  239,  76  P 
194,  104  AmSR  703  (holding  that, 
nnder  Comv.  St.  [1887]  dlv  Wi  449, 
providing  that.  If  a  company  should 
be  organized  under  that  chapter  for 
the  purpose  of  carrying  on  any  part 
of  Its  business  outside  the  state,  the 
certlQcate  should  so  state,  and  should 
also  name  the  locality  in  the  state 
where  its  principal  place  of  business 
wag  located,  the  removal  of  the  en- 
tire official  business  of  a  domestic 
corporation  beyond  the  state,  and 
acts  of  the  directors  in  attempting 
to  hold  regular  monthly  meetings 
and  to  sit  aa  the  board  of  directors 
In  another  state,  were  ultra  vires). 

N.  J. — ^Meredith  v.  New  Jersey 
Zinc,  etc.,  C5o.,  (CSi.)  44  A  55  (con- 
struing and  applying  the  act  of  April 
7,  18T6,  I J  11,  83,  69):  Stickle  v. 
Liberty  Cjycle  Co.,  (Ch.)  32  A  708 
(construing  and  applying  the  act  of 
April  7,   1876,  J   11;   the  act.  of  May 

,    [14  C.  J.— 22] 


-  .        !«.    P   4121; 

March  10,  1892   [P.  L.. 


the  act  of 

p  90]  i  1). 

Pa — ^Brown  v.  Company,  22  Plttsb 
LegJNS  343. 

[a]  Xa  OanaOa^-Bonanza  Oeek 
Gold  Mln.  Oo.  v.  King,  60  Can.  S.  C. 
534.  21  DomLR  123,  31  WestLR  43; 
Matter  of  Canada  (companies   Incor- 

r oration,  48  Can.  S.  C.  331,  16  DomLR 
32,  26  WestLR  712;  John  Deere 
Plow  Oo.  V.  Agnew,  48  Can.  S.  C.  208, 
10  DomLR  676,  24  WestLR  221  [app 
allowed  8  DomLR  66,  22  WestLR 
243.  2  WestWkly  1018]. 
,  861  State  V.  Park,  etc..  Lumber 
Co.,  68  Minn.  330,  59  NW  1048,  49 
AmSR  ei6  (holding  that  Gen.  St. 
[18781  c  34  }  126,  providing  that  the 
secretary  and  treasurer  of  every 
domestic  corporation  should  reside; 
have  their  place  of  business  and 
keep  the  books  of  the  corporation 
within  the  state,  was  not  complied 
with  by  the  residence  within  the  state 
of  a  person  who  was  nominally  sec- 
retary and  treasurer  of  the  corpora- 
tion, while  the  corporate  buunesa 
was  transacted  in  another  state, 
where  the  corporate  property  was  all 
situated;  and  a  corporation  so  con- 
ducting Its  business  forfeited  Its 
charter).     See  also  infra  i  496. 

87.  Hastings  v.  Anacortes  Pack- 
ing Co.,    29  Wash.   224,    69  P  776. 

88.  Cohens  v.  Virginia  6  Wheat. 
(U.  S.)  264,  445,  S  L.  ed.  257  (per 
Marshall,   C.   J.). 

89.  Santa  Clara  Female  Academy 
V.  Sullivan.  116  111.  375.  6  NE  183, 
5V  AmR  776  (holding  therefore  that, 
since'  the  receiving  of  gifts  of  money 
and  property  for  the  purpose  of  an 
academy  was  a  means  of  maintain- 
ing it  and  carrying  out  the  object 
for  which  the  corporation  was 
formed,  the  p<vwer  to  take,  hold,  and 
convey  property  for  such  purpose 
could  be  exercised  anywhere, .  unaf- 
fected by  thrf  restriction  as  to  the 
academy  8  place  of  location). 

90.  Fla — Duke  v.  Taylor,  37  Fla 
64,  19  S  172,  53  AmSR  232.  81  LRA 
484  (holding  that  a  corporation 
created  under  the  laws  of  one  state 
cannot  hold  corporate  meetings  in 
another  for  the«  purpose  of  organiz- 
ing the  corporation,  electing  Its 
ofncers,  or  performing  any  strictly 
corporate  functions  In  Its  organiza- 
tion). 

111. — ^Relchwald  v.  (Commercial 
Hotel  Co:,  106  111.  439,  460  (dictum; 
cannot  perform,  strictly  "corporate 
acts").. 

Ind. — Aspinwall   v.    Ohio,    etc.,    R. 


Co.,  20  Ind.  492,  88  AmD  829  (hold- 
ing that,  where  a  corporation,  char- 
tered in  Indiana,  wltn  authority  to 
hold  property  in  Ohio,  established  In 
Indiana,  and  thence  having  migrated 
to  Ohio  and  there  performed  its  cor- 
porate  acts,  called  for  the  subscrip- 
tions to  Its  capital  stock,  subscribed 
in  Indiana,  to  be  paid  at  its  office 
in  Ohio,  the  corponfte  acts  so  done 
In  Ohio  were  void,  and  the  subscrip- 
tions so  called  for j  could  not  be  col- 
lected by  suit). 

Me.— Miller  v.  Bwer,  27  Ma  609, 
46  AmD  619  (holding  that  all  votes 
and  proceedings  of  persons  profess- 
ing to  act  In  the  capacity  of  corpo- 
rators, when  aasembled  beyond  the 
bounds  of  the  state  which  granted 
the  charter,  of  Incorporation  are 
wholly  void). 

Md. — Smith  V.  Sliver  Valley  Min. 
(To.,  64  Md.  86,  20  A  1032,.  64  AmR 
760  (meeting  for  acceptance  of  char- 
ter and  organization). 

Mo.^-Camp  v.  Byrne,  41-  Mo.  626 
(first    meeting    for   organliatlon). 

N.  J.— Hilles  V.  Parrista,  14  VI.  3. 
Sq.  380. 

N.  Y. — Ormsby  v.  Vermont  Copper 
Mln.  Co.,  66  N.  Y.  623  (authorizing 
an  assessment  of  stock  to  pay 
debts):  Mitchell  v.  Vermont  Copper 
Min.  Co.,  40  N.  Y.  Super.  406  [atf 
67  N.  Y.  2801  (cannot  enact  a  by- 
law or  any  rule  or  regulation  for  the 
government  of  the  corporation;  pro- 
viding  for   assessment   of    stock). 

Tex. — Franco-Texan  Land  Co.  v. 
Laigle,  69  Tex.  339  (holding  that, 
although  the  charter  of  a  Texas 
corporatiott  purported  to  authorize  It 
to  transact  business  at  Paris,  France, 
it  could  not  hold  stockholders'  meet- 
ings outside  Texas,  and  that  di- 
rectors elected  at  a  meeting  held  at 
Paris  were  not  directors,  even  de 
facto,  and  their  acts  were  a  nullity). 

Organisation  beyond  tb*  limtto  of 
the  state  see  supra  If  99,  163. 

91.  Place  of  holding  coiporato 
neetbvs  see  Infra  XII,  B. 

92-99.    See  infra  XII,  B. 

I.  Columbus  City  Bank  v.  Beach, 
5  F.  Caa.  No.  2,736,  1  Blatchf  42«; 
Ashley  Wire  Co.  v.  Illinois  Steel  C3o^ 
60  111.  A.  179  [aff  164  IlL  149,  46  NB 
410,  56  AmSR  187];  Stickle  v.  Liberty 
Cycle  Co.,  (N.  J.  Ch.)  82  A  708:  Pot- 
ter V.  Ithaca  Bank,  S  Hill  (N.  Y.) 
490    [afr  7   Hill   630]. 

[a]     naoe  of  opwmtlOB,— A  char- 
ter authorizing  a  company  to  manu- 
facture and  sell  electricity  for  light, 
heat,    or   power   in   certain   vlllaKes; 
^  Digitized  by  V;"    "  '  ■' 
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contained  or  necessarily  implied  in  its  charter  or  in 
a  general  law  applicable  to  it.'  Where  it  is  mani- 
fest from  the  charter  of  a  corporation  that  It  was 
intended  for  local  objects  only  and  its  capacities 
are  limited  to  a  particular  place,  it  is  to  be  pre- 
sumed that  the  powers  conferred  on  it  were  intended 
to  be  exercised  only  within  the  limits  of  such  place.' 
But  even  a  purely  local  corporation,  such  as  an 


academy,  hospital,  etc.,  although  expressly  or  im- 
pliedly required  to  carry  'on  its  main  purpose  at  a 
particular  place,  may  exercise  elsewhere  the  inci- 
dental powers  necessary  to  enable  it  to  carry  on  its 
main  purpose.*  The  stockholders  or  directors  may 
meet  and  act  anywhere  La  the  state,  subject  only  to 
sneh  restrictions  as  are  imposed  by  the  charter  or 
by  general  laws.' 


Vn.    BT-LAWS.  BTTLES.  BEOPLATIONS,  ASH  BE0OBI)S« 


[%  426]  A.  Nature,  Necessity,  Interpretation,  and 
Effect  of  By-Laws,  Etc. — 1.  In  General — a.  Dtsflni- 
tion  of  By-Law.'  A  by-law  of  a  corporation  may 
be  defined  as  a  rple  or  regulation  established  by  a 
corporation  as  one  of  the  incidents  of  its  existence, 
for  its  internal  government  or  for  the  government 


aod  In  other  cities,  vlIIaKes,  and 
towns  of  a  designated  state.  Is  suffi- 
ciently broad  to  authorize  the  com- 
pany to  extend  Its  electrical  appli- 
ances to  adjoining  towns.  Metro- 
politan'Trust  Co.  v.  DoIgevlUe  Blet- 
trlc  Light,  etc.,  Co.,  S5  Misc.  467,  71 
NTS   1055. 

Szarciaa  of  powiani  gmniutOr  see 
li>fra  XIV,  A. 

a.  Peo.  V.  Protestant  Deaconesses 
Inst..  71  111.  2*9;  Underwood  v.  Wal- 
dron,  12  Mich.  73;  Peo.  v.  Oakland 
County  Bank,  1  Dougl.  (Mich.)  282; 
Atty.-Gen.  v.  Oakland  County  Bank, 
Walk.  .(Mich.)  90;  Peo.  v.  Geneva 
College,  6  VSTend.  (N.  T.)  211:  Cltl- 
sens'  Electric  Ilium.  Co.  v.  Lacka- 
wanna, etc.  Power  Co.,  265  Pa.  146, 
99  A  462 

XxarolM  of  powem  (MMsallr  see 
infra  XIV.  A. 

3.  Cohens  v.  Virginia,  6  "Wheat. 
(U.  S.)  264,  6  Ij.  ed.  257  (per  Mar- 
shall, C.  J.);  Peo.  Y.  Protestant  Dea- 
conesses Inst.,  71  III,  229. 

4.  Santa  CHara  Female  Academy 
V.  Sullivan,  lie  III.  376.  6  NB  188,  66 
AmR  776  (such  as  the  receiving  of 
gifts  of  money  or  property  and^the 
taking,  holding,  and  conveying  of 
property)-  Hlester  v.  Oottglersville 
Band,  24  Fa.  DisL  765. 

[a]  Whan  •  ohazter  of  a  oorpe- 
Tanmi  of  ilia  flnrt  class  dasigiiates  a 
plaoa  wliaia  tba  taslneaa  of  tha  cor- 
poration la  to  ba  tTMiaaotad,  it  does 
not  follow  that  all  of  the  lawful 
business  of  the  corporation  must  be 
conflned  to  the  place  thus  designated, 
and  Just  there.  Hlester  v.  Gouglers- 
Tille  Band,  24  Pa.  Dlst.  766. 

5.  Ashley  Wire  Co.  v.  Illinois 
eteel  Co..  60  111.  A.  179  fafr  164  ni. 
149,  45  NB  410,  66  AmSR  187]  (meet- 
ings of  directors). 

e.  Of  parttcnlas  ooiporatloiu*  or 
VBlseorporaitsd  aasodatloBa  see  Asso- 
ciations 9  26;  Banks  and  Banking  IS 
214-218;  Beneficial  Associations  {28; 
Building^  and  Xioan  Associations  9! 
11,  12;  Clubs  I  8;  Exchanges  [17  C:;yc 
850]:  Insurance  [22  Cvc  13981; 
Municipal  Corporations  [28  Cyc  348]. 

7.  See  also  generally  By-L,aws  9 
C.  J.  p   1112. 

&  U.  S. — Hayes  v.  Canada,  eta, 
SS.  Co.,  181  Fed.  289,  104  CCA  271. 

Cal. — Cheney  v.  Canfleld,  168  Oal. 
342.  Ill  P  92,  32  LRANS  16;  Wells 
T.  Black,  117  Cal.  167.  48  P  1090,  59 
AmSR  162,  37  LRA  619-  Bomsteln 
▼.  District  Grand  Lodge  No.  4,  I.  O. 
B.  B..  2  Cal.  A.  624,  84  P  271. 

Ind. — Renn  v.  U.  S.  Cement  Co.,  86 
Ind.  A.  149,  73  NE  269. 

Iowa. —  Dempster  Mfg.  -  Co.  V. 
Downs,  126  Iowa  80,  101  NW  736,  106 
AmSR  840,  8  AnnCas  187:  Kirkpat- 
rlck  V.  Keota  United  Presb.  Church, 
63  Iowa  372,  376.  19  NW  272. 

Kan. —  Hogsett  v.  .Stna  Bldg.,  etc. 
Assoc.,  78  Kan.  71,  96  F  62;  Crlssey 
Y.  Cook.  67  Kan.  20,  72  P  641. 

He. —  Flaherty  v.  Portland  Lotw- 
shoremen'a  Benev.  Soc.,  99  Me.  268, 
69  A  68. 

Mass. —  Flint  T.  Pierce,  99  Mass. 
68,  96  AmD  691;  Com.  T.  Turner,  1 
Cush.   493. 


Mo. — Smoot  v.  Bankers'  Life  As- 
soc., 138  Mo.  A.  438,  120  8W  719. 

N.  J. — State  V.  Overton,  24  N.  J.  L. 
485,  61  AraD  671. 

N.  T. — Newman  v.  Lee,  87  App. 
Dlv.  116,  84  NTS  106;  Monroe  Dairy 
Assoc.  V.  Webb,  40  App.  Dlv.  49,  67 
NYS  572;  Drake  v.  Hudson  River  R. 
Co..   7  Barb.  608. 

N.  D. —  Ldimb  Y.  Merchants'  Nat. 
Mut.  F.  Ins.  <3o.,  18  N.  D.  258,  119 
NW  1048;  I 

Okl. —  Cummlngs  v.  State,  47  Okl. 
627,  149  P  864,  LRA1916E  774. 

Or. —  Griffith  V.  Klamath  Water 
Assoc,  68  Or.  402,  137  P  226. 

Pa. — Bagley  v.  Reno  Oil  Co.,  201 
Pa.  78,  SO  A  760,  66  LRA  184;  Hayes 
v.  German  Bon.  Union,  36  Pa.  Super. 
142. 

R.  I. —  Ireland  v.  Globe-  Milling 
Co.,  21  R.  I.  9,  41  A  268,  79  AmSR 
769. 

Wis.—  Zwolanek  y.  Baker  Mfg.  Co., 
160  Wis.  617,  137  NW  769,  44  LRANS 
1214,  AnnCaal914A  793;-  North  Mil- 
waukee Town  Site  Co.  No.  2  v. 
Bishop,  103  Wis.  492,  79  NW  786,  46 
LRA  174;  Germanla  Iron  Mln.  Co.  v. 
King,  94  Wis.  439,  69  NW  181.  36 
LRA  61. 

Eng. — Montreal,  etc.  Light,  etc, 
Co.  V.  Robert,  [1906]  A.  C.  196. 

Ont. — Mackenzie  v.  Maple  Moun- 
tain Mln.  Co.,  20  Ont.  L.  616,  15  Ont 
WR  728;  Manes  Tailoring  Co.,  Ltd. 
V.  Wlllson,  14  Ont.  U  S9. 

[a]  Other  OafliiltloDS. — (1)  "A  rule 
or  law  of  a  corporation  for  its  gov- 
ernment." Drake  v.  Hudson  River 
R.  Co^  7  Barb.  (N.  Y.)  608,  539. 
(2)  "This  term  has  a  pecullEu-  and 
limited  signification,  being  used  to 
designate  the  orders  and  regulations, 
which  a  corporation,  as  one  of  its 
legal  Incidents,  has  power  to  make, 
and  which  Is  usually  exercised  to 
regulate  its  own  action  and  concerns, 
and  the  rights  and  duties  of  its  mem- 
bers amongst  themselvea"  Com.  v. 
Turner,  1  <?ush.  (Mass.)  493,  496  (per 
Shaw,  C.  J.).  (3)  "The  office  of  a 
by-law  is  to  regulate  the  conduct 
and  define  the  duties  of  the  members 
towards  the  corporation  and  between 
themselves.  So  far  as  its  provisions 
are  in  the  nature  of  contract,  the 
parties  thereto  are  the  members  of 
the  association,  as  between  them- 
selves- or  the  corporation  upon  the 
one  side,  and  its  Individual  members 
upon  the  other."  Flint  v.  Pierce.  99 
Mass.  68,  70,  96  AmD  691.  (4)  "The 
proper  oince  of  by-laws  Is  to  regulate 
the  transaction  of  -the  Incidental 
business  of  a  corporation."  Ireland 
v.  Globe  Milling  C!o.,  21  R.  I.  9.  41  A 
268,  79  AmSR  769.  (6)  "The  term 
'by-law'  has  a  well-known  but  lim- 
ited and  peculiar  meaning.  It  is 
used  to  designate  those  regulations 
which  as  one  of  its  legal  incidents, 
a  corporation  is  empowered  to  make 
affecting  the  management  of  Its 
business,  the  control  of  its  officers 
and  agents,  and  the  rights  and  duties 
of  the  members  of  the  corporation 
between  themselves  and  between  the 
corporation."  C3>eney  v.  Canfleld,  168 
Cal.    848.    848,    111    P   92,    32   LRANS 


of  its  officers  and  members  in  the  management  of 
its  affairs  as  among  themselves.' 

"Oonrtitntion"  as  by-law,  and  not  charter.  The 
name  "by-law"  is  not  always  employed.  Thns  a 
"constitution"  has  been  held  to  be  only  a  by-law 
under  an  inappropriate  name,  and  in  no  senlse  the 

16.  (6)  "The  function  of  a  by-law 
of  a  private  corporation  is  to  pre- 
scribe the  rights  and  duties  of  the 

members  In  reference  to  the  Internal 
government  of  the  corporation  and 
the  management  of  its  affairs;  and 
In  reference  also  to  the  rights  and 
duties  which  exist  between  the  mem- 
bers themselves  by  virtue  of  their 
membership  In  the  same  corporate 
body."  Bomsteln  v.  District  Grand 
Lodge  No.  4,  I.  O.  B.  B.,  2  C:al.  A.  624, 
627,  84  P  271.  To  same  effect 
People's  Home  Sav.  Bank  v.  Sadler. 
1  Cal.  A.  189,  81  P  1029.  (7)  "The 
function  of  a  by-law  ...  is  to 
prescribe  the  rights  and  duties  of  the 
members  with  reference  to  the  in- 
ternal government  of  the  corpora- 
tion, the  management  of  Its  affairs, 
and  the  rights  and  duties  existing 
between  the  members  inter  se." 
Cumimings  v.  State,  47  Okl  627.  634 
149  P  864,  LRA1916B  774.  (8)  "By- 
laws are  simply  the  rules  of  cori>o- 
rate  government.  While  they  aid  in 
the  orderly  transaction  of  the  corpo- 
rate business,  they  also  servo  some- 
times as  a  protection  of  the  corpora- 
tion Itself,  or  of  minority  members, 
against  111  advised  or  illegal  acts  of 
the  majority."  Flaherty  v.  Portland 
Longshoremen's  Ben.  -Soc,  99  Me. 
268.  268.  69  A  68  (syllabus  by  the 
court).  (9)  "A  by-law  Is  a  perma- 
nent and  continuing  rule  for  the 
government  of  the  corporation  and 
Us  officers."  North  Milwaukee  Town 
Site  Co.  No.  3  v.  Bishop,  103  Wis. 
492,  496,  79  NW  786,  46  LRA  174. 
(10)  "A  by-lB,w  of  a  private  corpora- 
tion is  a  permanent  rule  of  action 
adopted  by  the  stockholders,  in  ac- 
cordance with  which  the  corporate 
affairs  are  to  be  conducted^  Grif- 
fith V.  Klamath  Water  AssJf  68  Or. 
402,  406,  187  P  226.  (11)  ^by-law 
proper  is  a  subordinate  rule  for  the 


fovernment  of  a  body  passing  it 
t  may  be  a  rule  subordinate  to  a 
charter  or  articles  of  incorporation, 
but  it  may'  as  well  be  a  rule  subordi- 
nate to  mere  articles  of  association, 
such  as  mere  unincorporated  clubs 
and  societies  adopt  for  their  gov- 
ernment." Kirkpatrick  v.  Keota 
United  Presb.  CSiurch,  63  Iowa  372. 
19  NW  272. 

Jb]  Analogous  to  a  nnalotpal 
oidlnjuusa. — By-law,  from  Scandi- 
navian Byr,  a  town  or  village;  Ice- 
landic Beer,  a  collection  of  farm 
houses;  Anglo-Saxon  Bylage,  a  pri- 
vate law,  originally  designated  a  law 
or  regulation  of  a  municipal  corpora- 
tion; and  the  analogy  between  cor- 
porate by-laws  and  municipal  ordi- 
nances has  often  been  pointed  out. 
Blanchard  v.  BisselL  11  Oh.  St.  96; 
Robinson  v.  Franklin,  1  Httmphr. 
(Tenn.)  165,  84  AmD  625. 

[c]  IB  aa  oU  work  a  1tT-l«w  Is  <•- 
flaM  to  ba  "a  law  made  obiter,  or  by 
the  by"  (Tarmes  da  la  Ijer  ImL 
1721]),  but  this  daflniUon.  al&oagh 
astabUshed  by  Webster,  seems  to  be 
an  aberration. 

OparatloB  of  vrorWea  ia.  axtUIaa 
of  iaooxporfttlOB  as  by-law  sa«  supra 
i  186. 


For  latar  caaaa,  AaralopaMBta  and  akaagaa  In  tha  law  aaa  cumaUtlva  Annotations,  aama  tltla,  pa(a  and  aota  nvmbar. 
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durter  of  the  assoeiation.*  . 

[i  427]  b.  DlstiBcnislied  from  SM^ntioii.  A  by- 
law is  ^Btiogoished  from  a  reaolntion,  whieh  is 
diiected  to  the  attainiuent  of  a  partionlar  object  in 
t  given  ease.  A  resolution  is  adapted  ordinarily  to 
reach  qieeial  and  individual  eases,  whereas  a  by- 
law, to  be  valid^  must  operate  genera^ly.^*'  There- 
foK,  where  the  governing  statute  prescribes  that 
the  corporation  shall  act  in  a  given  particular 
thioDgh  a  by-law,  it  eannot  act  through  a  mere 
nsohttion  of  its  board  of  directors  directed  against 
a  particular  person,*^  as  in  the  case  of  a  resolution 
forfeiting  the  shares  of  a  particular  member  for  the 
nonpayment  of  an  assessment,'^  ^  or  directing  the 
ofSeers  of  the  coiporation  to  exclude  a  director  of 
the  corporation  from  the  enjoyment  of  Ids  rights.** 
A  resolution,  it  has  been  said,  is  not  necessarily  a 
by-law,  although  a  by-law  may  be  ih  the  form  of  a 
resolution." 

[t  428]  c.  DlBtingniBhed  from  Snle  or  Begnlation 
to  Ck)vera  Oondnct  toward  Third  Peiwnui — (1)  In 
QeneraL  Again,  a  corporate  by-law,  although  it  is 
a  rule  or  r^^ulation,  is  distinguished  from  those 
roles  and  regnlatiqns  which,  a  corporation  may 
establish  for  the  government  of  the  public  or  of 
those  doing  business  with  it  in'  the  prosecution  of 
its  intercourse  or  business  with  it.  These  are  in 
no  proper  sense  by-laws."  Pertinent  examples  of 
snch  .rules  and  regulations  are  afforded  by  those 


adopted  by  common  eanaen  in  respect  of  the  eon- 
duct  of  pfwsengers,  designed  on  tlie  one  hand  to 
maintain  the  rights  of  the  carriers,  and  on  the 
other  hand  to  promote  the  safety  and  comfort  of 
the  passengers,*'  and  by  those  adopted  by  other 
public  service  corporations,'*  insurance  companies,'' 
and  various  other  corporations.'^ 

[(  429]  (2)  Validity  as  Question  of  Law  or  Fact 
A  distinction  has  been  taken  between  a  by-law  and 
a  regulation  of  a  corporation  to  the  effect  that  the 
validity  of  the  former  is  a  judicial  question,  while 
the  latter  is  regarded  as  a  matter  in  pais.'"  Thus 
since  the  regulations  of  a  railroad  compkny  which 
operate  upon  and  affect  the  rights  of  its  passengers 
are  not,  properly  speaking,  by-laws  of  the  corpora- 
tion, it  has  been  held  that  their  validity  depends 
upon  the  fact  of  their  being  reasonable,  and  their  rea- 
sonableness depends  upon  particular  circumstances 
or  matters  in  pais,  and  is  therefore  a  question  for 
a  jury." 

[i  430]  2.  Knowledge  of  By-Laws.  The  members 
of  a  corporation  are  as  a  general  rule  coa.clusively 
presumed  to  have  knowledge  of  its  by-laws  and  ean- 
not escape  a  liability  arising  thereunder,  or  other- 
wise avoid  their  operation,  on  a  plea  of  igpnorance 
of  them."  This  is  also  true  of  directors  and  other 
officers  of  the  corporation,  even  though  they  may 
not  also  be  stockholders  or  members,  at  least  if  it 
does  not  appear  that  their  ignorance  was  not  due 


•.  Supreme  LodKe  K.  P.  v.  Kut- 
Mher,  179  IlL  S40,  63  NB  620.  70 
AmSR  115:  Supreme  LiOdge  K.  P.  v. 
Knight.  117  Ind.  489,  496,  20  NB  479, 
3  LRA  409  (where  it  was  said,  per 
Elliott,  C.  J.:  "Charters  are  not 
created  by  the  act  of  the  corporation 
or  association,  but  are  granted  by 
the  soverairn  power  of  the  State. 
A  constitution  of  a  voluntary  asso- 
datloo  or  a  corporation  Is  nothing 
more  than  a  by-law  under  an  inap- 
propriate name.  The  power  that  can 
enact  a  by-law,  whether  called  a  con- 
atltutlon  or  not,  can  alter  or  abro- 
gate it  unless  some  higher  rule  re- 
strains or  prohibits  a  change  or 
repeal.  When  the  authorities  speak 
of  a  charter  they  mean  an  essentially 
different  thing  from  a  law  or  con- 
stitution of  the  association's  own 
creation.  .  .  .  What  counsel  call 
a  charter  is  nothing  more  tlian  a 
code  of  laws,  established  not  by  the 
sovereign  ixywei  of  the  government, 
but  by  the  creature  of-  that  power, 
the  corporation  or  association'^ .  To 
same  effect  Domes  v.  Supreme  Lodge, 
K.  p..  7S  Miss.  466,  2<  S  191;  Stein  v. 
Marks,  44  Mlsb.  140,  89  NTS  921. 
See  also  Beneficial  Associations  I  28. 

Aauadauat  aad  zspeal  see  infra 
i  454  et  seq. 

10.  Drake  v.  Hudsop  River  R.  Co., 
7  Barb.  (N.  T.)  508;  Budd  v.  Mult- 
nomah St.  R.  Co.,  IS  Or.  41«,  16  P 
U9.  3  AmSR  169:  Manes  Tailoring 
Co..  Ltd.  V.  Wlllson,  14  Ont.  L.  89. 
^BsoniaitM  sad  valMltr  of  by-laws 
ia  tub  MBpMt  see  infra  i  466. 
,,11.  Budd  V.  Multnomah  St.  R.  Co., 
U  Or.  41S,  15  P  669.  3  AmSR  169. 

UH.    See  infra  I  980. 

la.  Pec.  V.  Throop.  12  Wend.  (N. 
T.)  188. 

W.    Domes  V.  Supreme  Lodge  K. 

SvJA"iS»-  *«J5-  I*  8  191:  DrSe  v! 
Hudson  River  R.  Co.,  7  Barb.  (N.  T.) 

vf-  «'***?,?'?;'•  T:  Maple  Mountain 
Mto.  Co.,  20  Opt.  L.  Jlf,  16  OntWR 
Jll  trev  to  Ont.  li.  170,  14  OntWR 

I'fc  Samuels  v.  feolliday,  81  F. 
CaSL  No.  12,288,  McC.  (Kan.)  214: 
Smoot  ▼.  Bankers'  Life  Assoc,  138 
Mo.  A.  438.  120  SW  719:  Compton  v. 
Van  Volkentnirgh,  34  it.  J.  L.  184; 
Ayres  v.  Morris,  etc,  R."  Co.,  29  N. 
f  L.  393.  80  AmD  216;  State  v.  Over- 
Jon.  24  N.  J.  L.  486,  440,  61  AmD  671 
<*aere  it  was  said,  per  Green,  C.  J.: 
~n»«  by-laws  of  a  private  corpora- 
uoD    bind     the    members    only    by 


virtue  of  their  assent,  and  do  not 
affect  third  persons.  All  regulations 
of  a  company  affecting  ita  business, 
which  do  not  operate  upon  third  per- 
sons, nor  In  any  way  arect  their 
rights,  are  properly  denominated  by- 
laws of  the  company");  Liverpool  v. 
Liverpool,  etc,  B.  Qo.,  Ltd.,  36  N.  S. 
283,   266. 

15.  Baltimore  Citv  Pass.  R.  Co.  v. 
Wilkinson,  30  Md.  224:  Compton  v. 
Van  Volkenburgh.  84  N.  J.  L.  134; 
Ayres  v.  Morris,  etc,  R.  Co.,  29  N.  J. 
L.  398,  80  AmD  216;  State  v.  Overton, 
24  N.  J.  L.  486,  61  AmD  671;  Haden- 
camp  V.  Second  Ave.  R.  Co.,  81  N.  T. 
Super.  490;  Harris  v.  Stevens,  31  Vt. 
70,  73  AmD  837.  See  generally  Car- 
riers i  1070  et  seq. 

1&  Huston  v.  City  Gas,  etc..  Co., 
168  111.  A.  307.  See  also  Gas  (20  Cyc 
11621;  Telegraphs  and  Telephones 
[37  Cyc  1619 J;  Waters  [40  Cyc  794]. 

17.  Smoot  V.  Bankers*  Life  Assoc, 
138  Mb,  A.  438,  120  SW  719. 

U.    See  supra  note  14. 

.  "• .  Highland  Park  Assoc  v.  Bose- 
Kl'  k^,^yS^-  *•  1»B  NW  106.  108 
Jcit  Cyo];  Compton  v.  Van  Volken- 
burgh. etc.,  R.  Co.,  84  N.  J.  L.  184: 
^yiSS  X:  Morris,  etc.  -R.  Co.,  29  N.  J. 
L.  398,  80  AmD  216;  Sta:te  v.  Overton. 
24  N.  J.,L7  436.  61  AmD  671.  See 
infra  I  469. 

OpasteBotlOA  of.  1qr-i»«s  see  infra 
i  439  et  seq. 

90.  See  cases  in  preceding  note 
and  infra  i   469. 

ai.  U.  a. — Brent  v.  Washtni^ton 
Bank,  10  Pet.  696,  9  L.  ed.  54 :  Colum- 
bia Bldg.,  etc.,  Assoc  v.  Junquist, 
111    Fed.    645. 

Ala. — Supreme  Commandery  K.  O. 
L.  V.  Alnsworth,  71  Ala.  436.  46  AmR 
332. 

Colo. — Arapahoe  Cattle,  etc.  Co.  v. 
Stevens,  18  Colo.  684,  22  P  828;  Co- 
lumbia Bldg.,  etc.,  Assoc,  v.  Lyttle, 
16  Colo.  A.  423,  66  P  247. 

Conn. — Tread  way  v.  Hamilton  Mut. 
Ins.  Co.,   29   Conn.   68. 

Del. — Emmons  v.  Hope  Lodge  No. 
21  I.  O.  O.  F.,  16  Del.  187.  40  A  966. 

D.  C. — Schlckler  v.  Washington 
Brewery  Co.,  S3  App.  36. 

Ga, — Crittenden  v.  Southern  Home 
Bldg.,  etc,  Assoc,  111  Ga.  266,  36  SB 
643. 

111. — Mechanics,  etc.,  Sav..  etc.,  As- 
sbc  V.  Vierllng,  66  HI.  A.  621  [rev  on 
other  grounds  179  111.  624,  63  NB 
979J':  Mandel  v.  Swan  Land,  etc.,  (^., 
51  111,  A.  201  [r«v  on  other  grounds 


164  111.  177,  40  NB  462,  45  AmSR  124, 
27  LRA  SIS].' 

Ind. — Isgrlgg  v.  Schooley,  125  Ind. 
94,  26  NB  161:  Pflster  v.  (Jerwig.  122 
Ind.  687,  23  NB  1041;  Supreme  Lodge 
K.  P.  V.  Knight,  117  tod.  489,  20  NB 
479,  3  LRA  409;  Holland  v.  Taylor, 
111  Ind.  121.  12  NE  116;  PresbyterUn 
Mut.  Assur.  Fund  v.  Allen,  106  Ind. 
693,  7  NB  317;  Bauer  v.  Samson 
Lodge  K.  P.,  102  Ind.  262,  1  NE 
671;  McCalliater  v.  Shannondale  Co- 
.op.  Tel.  Co.,  47  Ind.  A.  617,  94  NB 
910;  Green  v.  Felton,  42  Ind.  A,  676, 
84  NB  166:  Schmidt  v.  German  Mut. 
Ins.  Co.,  4  Irtd.  A.  340,  30  NE  989. 

Iowa. — Corey  v.  Sherman,  80  NW 
232;  Walsh  y.  .Aitna  L.  Ins.  Co..  30 
Iowa  133,  6  AmR  664;  Coles  v.  Iowa 
SUte  Mut.  Ins.  Co.,  18  Iowa  426; 
Slmeral  v.  Dubuque  Mut.  F.  Ins.  Co., 
18  Iowa  319. 

La. — State  v.  New  Orleans,  etc,  R. 
Co.,  30  La.  Ann.  308. 

Me. — Cummlngs  v.  Webster,  43  Me. 
192;  Came  v.  Brfgham,  89  Me.  36. 

Md. — Frank  v.  Morrison,  68  Md. 
428. 

Mass. — Worcester  v.  Essex  Merri- 
mac  Bridge  Corp.,  7  Gray  467. 

Mo. — Palmyra  v.  Morton,  25  Mo. 
693;  Smoot  v.  Bankers'  Life  Assoc. 
138  Mo.  A.  438,  120  SW  719;  Purdy  v. 
Bankers'  Life  Assoc,  101  Mo.  A.  91, 
74  SW  486;  MoLellan  v.  St.  Louis 
Public  Schools,   16  Mo.  A.   862. 

■Nebr. — Farmers'  Mut.  Ins.  (3o.  v. 
Kinney,  64  Nebr.  808,  90  NW  926. 

N.  H. — Supreme  Council  A.  L.  H.  v. 
Adams,  68  N.  H.  236,  44  A  380. 

N.  J.— Miller  v.  Hillsborough  Mut 
F.  Assur.  Assoc,  42  N.  J.  Eq.  469,  ? 
A  896  [rev  on  other  grounds  44  N.  J. 
Eq.  224,  10  A  106,  14  A  278]. 

N.  T. — Jennings  v.  Chelsea  Dlv. 
Ben.  Fund  Soc,  etc,  28  Misc.  666,  69 
NTS  862;  O'Malley  v.  Peoples'  Bldg., 
etc.,  Assoc,  13  Misc.  688,  36  NTS  14; 
Buffalo  V.  Webster,  10  Wend.  99. 

Oh. — Nicholson  v.  Franklin  Brew- 
ing Co.,  88  Oh.  St.  94,  91  NB  991,  187 
AmSR  764,  19  AnnCas  699. 

Or. — Wist  V.  Grand  Lodge  A.  O.  IT. 
Wj.   28  Or.  271,  29  P  610,  29  AmSR 

Pa. — Mitchell  V.  Lycoming  Mut. 
tns.  Co.,  61  Pa.  402;  Susquehanna 
Ins.  Co.  V.  Perrlne,  7  Watts  &  S.  348; 
Louchhelm  v.  Somerset  Bldg.,  etc., 
Assoc,  25  Pa.  Super.  326  [rev  on 
other  grounds  211  Pa.  499,  60  A  1064, 
3  AnnCas  728]. 
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io  their  own  h^Iigence.'*  The  same  rale  does  not 
apply,  however,  to  persons  who  are  not  qembers  or 
officers,  but  strangers.  They  are  not  chargeable 
with  notice  of  by-laws,  and  in  order  that  they  may 
be  afiEected  thereby  Imowledge  must  be  proved. 
And  even  in  the  case  of  members  of  a  corporation, 
the  general  mie  that  knowledge  of  its  by-laws  is 
imputable  to  them  is  not  with  exception.^*^  Thus 
in  the  case  of  a  corporation  in-which  persons  become 
members  by  making  a  particular  contract  with  it, 
ias  in  the  case  of  mutual  insurance  or  benefit  com- 
panies, it  has  been  held  that  persons  who  apply  for 
such  a  contract  are  to  be  treated  as  strangers  until 
the  contract  is  made  and  membership  is  thereby 
acquired;  and  that,  while  a  person  becoming  a  mem- 
ber of  fnoh  a  corporation  is  bound  to  acquaint  him- 
self with  its  by-laws  and  be  governed  by  them  as-to 
his  future  conduct,  he  is  not  bound  to  acquaint 
himself  with  them  before  he  becomes  a  member, 
and  therefore,  if  the  company  makes  a  contract 
ftiith  him  which  excludes  or  is  incohsiBtent  with  its 
by-laws  in  any  particular,  he  ;is'not  bound  'by  them 
in  that  particular,  but  is  bound  only  when  he  knows 
of  them  or  they  are  called  to  his  attenion,  so  that 
he  contracts  with  reference  to  them."  The  same 
rule  has  been  applied  in  th^  ease  of  stockholders 
or  members  dealing  with  the  corporation  as  cus- 
tomers merely." 
[%  431]  S.  To  Wbat  ExMnt  a  Law.    Although  a 


[§§^430-432 

by-law  is  from  its  nature  aj^lieable  only  to  the 
particular  corporate  body ,~  yet  it  is  still  in  a  certain 
sense  a  law,  and  is  to  be  applied  in^the  govenunent 
of  such  body  whenever  the  circumstances  arise  for 
which  it  was  intflnded  to  provide.''  ,  If  made  in 
conformity  with  the  charter  or  governing  statute," 
it  is  as  binding  upon  the  corporation  and  the  indi- 
vidual members  of  the  corporation  as  any  pubUe 
law  of  the  state,  although  of  coarse  its'  sanctions 
may  be  different;'*  and  according  to  the  views  of 
some  courts  they  may  be  equally  binding  upon  third 
persons  acquainted  with  the  business  methods  of 
the  corporation." 

[i  432]  4.  Operation  as  betwoen  and  acainst  Oor- 
poration  and  Memben — a.  In  Gflneral  A  by-law 
may  operate  as  a  contract  among  the^memba:^  of 
the  corporation,  a  principle  which  is  constantly 
brought  into  play  in  determining  the  rights  iu  mu- 
tual benefit  societies  and  the  like,  and  it  may 
equally  operate  as  a  contract  between  the  oorpora- 
tion  on  the  one  side  and  the  members  on  the  other, 
so  as  to  be  binding  on  both,  the  general  rule  being 
that  a  by-law,  if  consistent  with  the  charter,  arti- 
cles, or  certificate  df  ineorporation,  and  not  in  con- 
travention of  law  or  pubUe  policy,  and  If  legally 
adopted,  is  binding  both  upon  the  members  and 
upon  the  corporation,  and  both  as  between  the  mem- 
bers and  as  between  them  and  the  corporation,** 
And  a  by-law  may  operate. as  a  contxaet  between 


Utah. — Stllwell  v.  People's  Bid*., 
etc.,  Assoc.,  1»  Utah  iS7,  67  P  14. 

And  see  other  cases  Infra  (  432. 

aa.  WilmlnEton,  etc.  Bank  v.  Wol- 
laston,  3  Del.  90;  Mutual  L.  Ins.  Co. 
V.  McSherrv,  88  Md.  41,  11  A  577. 
See  also  Infra  i  434. 

aa.  Newton  v.  Johnston  Organ  St 
Piano  Co.,  (Cal.)  180  P  7;  Mctropole 
Bldgr.,  etc.  Bath  Co.  v.  Garden  City 
Fan  Co.,  60  111.  A.  «81;  Hall  v.  Me- 
chanics^ Mut.  F.  Ins.  Co.,  6  Gray 
(Mass,)  16»,  OS  AmD  410.  And  aee 
other  cases  infra  9  436. 

aSH-  Given  v.  Rettew  162  Fa. 
038,  29  A  703;  and  Infra  I  433. 

fl4.  See  generally  Fire  Insurance 
[19  Cyc  602];  Mutual  Benefit  Insur- 
ance [29  Cyc  68}. 

35.  Fearsall  v.  Western  Union  Tel. 
Co.,  124  N^  T.  266,  26  NB  684,  21  Am 
SB  062.     See  infra  }  433. 

as,  Tong  Kwong  Tat  v.  Tee  Mun 
Wai,  22  Hawaii  604;  Lamb  v.  Mer- 
chants' Nat.  Mut.  F.  Ins.  Co.,  18  N.  D. 
253,  119  NW  1048;  Hayes  v.  German 
Ben.  Union,  35  Pa.  Super.  142:  Gos- 
ling V.  Veley,  7  Q.  B.  406,  68  ECLi  406, 
115  Reprint  642;  Hopkins  v.  Swansea, 
4  M.  &  W.  621,  160  Reprint  1669. 

ar.    See  infra  |  460  et  seq. 

aa.  Ala. — Weatherly  v.  Montgom- 
ery County  Medical,  etc.,  Soc,  76 
Ala.  607;  Security  Loan  Assoo.  v. 
Lake,  09  Ala.  466. 

D.  C. — SchJckler  v.  Washington 
Brewery  Co.,  83  App.  36;  Walker  v. 
Johnson,  17  App.  144. 

Ga. — Harrington  v.  Worklngmen's 
Benev.  Assoc,  70  Ga.  340. 

111. — Green  v.  Chicago  Bd.  of 
Trade,  174  111.  586,  61  NE  699.  49 
I.RA  366;  Peo.  v.  Ittner,  165  111.  A. 

seo. 

Ind. — McCallister  v.  Shannondale 
Co-op.  Tel.  Co.,  47  Ind.  A.  617,  94  NE 
910. 

La. — German  Evangelical  Cong.  v. 
Pressler,  17  La  Ann.  127;  Union 
Bank  v.  Guice,  2  La.  Ann.  249. 

Me. — Cummlngs  v.  Wehater,  48  Me. 
192:  Came  v.  Brigham,  39  Me.  36. 

Md.— Anacoata  Tribe  No.  12  I.  O. 
R.  M.  V.  Murbach,  It  Md.  »1,  71  AmD 
626. 

N.  T.— Kent  v.  QuicksilTer  Mln. 
Co.,  78  N.  T.  169;  Poultney  ▼.  Bach- 
man.  81  Hun  49;  McDermott  v.  Board 
of  Police,  26  Barb.  636,  6  AbbPr  422: 
Brick  Presb.  Church  v.  New  York,  S 


Cow.  588. 

Pa. — Com.  V.  Vandegrift,  283  Pa. 
53,  81  A  158,  36  LRANS  46,  AnnCaa 
1912C  1287. 

Tenn. — State  v.  Vanderbllt  Univ., 
189  Tenn.  279.  164  SW  1161. 

See  also  infra  {  482. 

"A  by-law  once  enacted  is  as  mnOh 
a  law  of  the  corporation  as  the  char, 
ter  itself,  provided  it  is  in  conformity 
with  the  charter  and  does  not  con- 
travene public  laws  or  any  principle 
of  public  policy,  no  matter  how  In- 
convenient or  embarrassing  Its  ef- 
fects may  be  to  the  individual  mem- 
bers." Peo.  V.  Ittner,  166  111.  A.  360, 
364. 

80.  Cummlngs  v.  Webster,  48  Me. 
192.     See  also  fiifra  |  486. 

"The  by-laws  of  a  corporation, 
when  duly  enacted,  are  written  into 
the  charter  and  are  a  part  of  the 
fundamental  law  of  the  corporation, 
binding  not  only  upon  the  corpora- 
tors and  the  corporation,  butf  upon 
those  dealing  with  it."  Com.  v.  Van- 
degrift, 282  Pa.  63,  68,  81  A  163,  36 
LRANS    46,   AnnCa8l912C   1267. 

90.  U.  S. — Columbia  Bldg.,  etc, 
Assoc.  V.  Junquist,  111  Fed.  645; 
Glesen  v.  London,  etc.,  Mortg.  Co., 
102  Fed.  684,  42  CCA  616. 

Ala. — ^Wetherly  v.  Montgomery 
County  Medical,  etc.,  Soc,  76  Ala. 
667;  Supreme  Commandery  K.  G.  L. 
V.  Alnsworth,  71  Ala.  436,  46  AmR 
332;  Security  Loan  Assoc,  v.  Lake, 
69  Ala  456. 

Cal. — Caldwell  v.  Grand  Lodge  U., 
W.,  148  Cal.  196,  82  P  781.  113  Am 
SR  219,  2  LRANS  653,  7  AnnCas  366; 
Wells  v.  Black.  117  Cal.  167,  48  P 
1090,  59  AmSR  162,  37  LRA  619: 
McFadden  v.  Los  Angeles  County.  74 
Cal.  671,  16  P  397  (stockholder  bound 
whether  he  has  signed  the  by-laws 
or  not);  Bomstein  v.  District  Grand 
Lodge  No.  4  I.  O.  B.  B.,  2  Cal.  A.  024, 
84  P  271;  Dingwall  v.  Street  R.  Em- 
ployees Amalgamated  Assoc  of 
America,  4  Cal  A.  665,  88  P  697 
(where,  however,  the  association  was 
unincorporated):  People's  Home  Sav. 
Bank  v.  Sadler,  1  Cal.  A.  189.  81  P 
1029  (holding  that  a  by-law  of  a  cor- 
poration providing  for  a  call  of  one 
third  of  the  value  of  capital  stock, 
and  authorising  the  balance  to  be 
called  as  required  by  the  board  of 
directors,  when  the  amount  unpaid 
should  constitute  a  debt  due  to  the 


corporation  and  a  U«n  on  the  stock, 
etc.,  on  being  assented  to  by  stock- 
holders, oonstltuted  not  only  a  by- 
law for  the  regulaton  of  the  ailairs 
of  the  corporation,  but  a  contract 
enforceable  as  such  by  the  corpora- 
tion)'. 

Conn. — Masonic  Mut.  Ben.  Assoc 
V.  Severson,  71  Conn.  719,  48  A  192. 

Del. — ^Emmons  v.  Hope  Lodge  No. 
21  I.  O.  O.  F..   16  Del.  187,  40  A  966. 

D.  C. — Sohlckler  v.  Washington 
Brewery  Co.,  33  App.  W;  Walker  v. 
Johnson,  17  App.  144. 

Ga — Crittenden  v.  Southern  Home 
Bldg..  etc,  Assoc,  111  Ga.  866,  86 
SE  643;  Harrington  v.  Worklngmen's 
Benev.  Assoc,  70  Ga.  340. 

Hawaii. — Yong  Kwong  Tat  t.  Tee 
Mun  Wal,  22  Hawaii  604. 

111. — Oatty  v.  Peoria  Law  Library 
Assoc,  219  111.  616,  623,  76  NE  707 
felt  C^o];  Supreme  Lodge  K.  P.  ▼. 
Kutscher,  179  111.  340,  63  N£  620.  70 
AmSR  116  [rev  72  111.  A.  462]:  Green 
V.  Chicago  Bd.  of  Trade,  174  111.  585. 
61  NE  699,  49  LRA  366  [aff  63  111.  A. 
44];  Chicago  Bd.  of  Trade  v.  Nelson, 
162  111.  431,  44  NB  743.  63  AmSR  812; 
Peo.  V.  Chicago  Bd.  of  Trade.  46  111. 
112;  Peo.  V.  Ittner,  166  111.  A.  860; 
Manufacturers'  Exhibition  Bldg.  Co. 
V.  Landay,  121  111.  A.  96  [rev  on 
other  grounds  219  111.  168,  76  NB 
146];  Mechanics,  etc,  Sav.,  etc,  As- 
soc V.  Vlerling,  66  111.  A.  621  [rev 
on  other  grounds  179  111.  524,  63  NE 
979];  Pioneer  Sav.,  etc,  Co.  v.  Brock- 
ett,  58  111.  A.  304;  Mandel  v.  Swan 
Land,  etc.,  Co.,  61  III.  A.  204  [rev  on 
other  grounds  164  111.  177,  40  NB 
462,  45  AmSR  124,  27  LRA   318]. 

Ind. — ^Pfister  v.  Gerwlg,  122  Ind. 
667,  28  NB  1041:  Gray  v.  Supreme 
Lodge  K.  H.,  118  Ind.  298,  20  NB  883: 
Supreme  Lodge  K.  P.  v.  Knight.  117 
Ind.  489,  20  im  479,  8  LRA  409 :  Hol- 
land V.  Taylor,  111  Ind.  121,  12  NB 
116:  Bauer  v.  Samson  Lodge  No.  32 
K.  P.,  102  Ind.  262,  1  NE  671:  McC^al- 
lister  V.  Shannotidale  Co-op.  Tel.  Co., 
47  Ind.  A.  617.  94  NB  910;  Green  v. 
Felton,  42  Ind.  A.  675.  84  NE  1«<: 
Renn  v.  U.  S.  Cement  Co.,  86  Ind.  A. 
149,  73  NE  269.  ,    i 

Iowa. — ^Van  Attan  v.  Modem 
Brotherhood  of  America,  181  Iowa 
232,  108  NW  313;  Farmers'  Mut.  Hail 
Ins.  Assoc.  V.  Slattery,  116  Iowa  410; 
88  NW  949;  Fee  V.  National  Masonic 
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members  of  the  coiporation  consenting  thereto  or 
between  them  and  the  corporation  or  officers 
thereof,  even  tiioogh  it  wonld  be  invalid  if  it  had 
not  been  consented  to."  Thns,  although  a  by-law 
giving  the  directors  the  option  to  take  the  shares 
of  any  shareholder  who  desires  to  sell  them  at  a 
valae  appraised  by  the  directors  may  be  invalid, 
yet  the  subscriber  may  be  bound  by  his  agreement 
adopting  the  by-law.'*  So  a  by-law  providing  that 
before  any  dividend  e^n  be  paid  on  the  common 
stock  a  dividend  of  eight  per  cent  per  annum  shall 
be  payable  on  preferred  stock,  to  be  paid  out  of 
the  net  earnings  of  the  corporation,  has  the  force 
of  a  contract,  and  is  properly  given  effect  by  de- 
claring a  dividend  on  the  common  stock  for  the 
balance  of  the  net  earnings  remaining  after  pay- 
ing the  stipulated  dividends  on  the  preferred  stock." 
And  a  shareholder  who  with  notice  of<  a  by-law  pro- 
viding that  no  shareholder  owing  the  company  a 
matured  debt  shall  transfer  his  stock  or  receive 
any  dividend  thereon  until  such  debt  is  paid,  ezc^t 
by  consent  of  the  board  of  Erectors  contracts  a 
kige  debt  to  the  corporation  will  be  held  to  have 
pledged  his  stock  for  the  debt,  which  pledge  is 
bindmg  between  the  corporation  and  such  ^are- 
holder  or  his  assignee  for  creditors.** 


Xnoonrenience  of  liy-laws.  While  the  circum- 
stance that  corporate  by-laws  are  inconvenient  or 
embarrassing  in  administration  may  suggest  the 
expediency  of  their  alteration,  it  furnishes  no  ex- 
cuse for  disobeying  them." 

[$  433]  b.  Ezoeptions  to  G«iisral  Kole.  But  in 
order  that  by-laws  of  a  corporation  may  become 
part  of  a  contract  between  the  corporation  and  a 
member,  charter  and  general  statutory  provisions 
on  the  subject  must  be  complied  with.  As  we 
have  seen,  the  general  rule  is  that  members  of  a 
corporation  are  chargeable  with  knowledge  of  its 
by-laws,  so  that  they  cannot  plead  ignorance  of 
them  to  avoid  their  operation,  but  an  ezceptioiv 
to  the  rule  has  been  recognized  in  the  case  of  cor- 
porations like  mutual  benefit  or  insurance  com- 
panies io  the  extent  of  holding  that  a  person  apply- 
ing for  a  contract  of  membership  therein  is  not 
bound  to  acquaint  himself  ~with  the  by-laws  before 
becoming  a  member  by  the  making  of  the  contract, 
and  that  he  will  not  be  bound  by  a  by-law  which  is 
not  called  to  his  attention  and  which  is  excluded 
by  or  inconsistent  with  the  terms  of  the  contract 
which  the  company  makes  with  him;**  or  else  it 
is  held  that  the  company,  by  making  the  contract 
excluding  or  inconsistent  with  the  by-law,  waives 


Aoc  Assoc  110  Iowa  271,  81  NW 
4tt:  FlUKerald  v.  Metropolitan  Ace. 
Assoc.  106  Iowa  467.  76  NW  809; 
Walsh  T.  JBH-aa.  L.  Ins.  Co.,  SO  Iowa 
131,  6  AniR  664:  Slmeral  ▼.  Dubnque 
Hut  F.  Ina.  Co.,  18  Iowa  319. 

La. — State  t.  New  Orleans,  ete^  R. 
Co.,  30  Iia.  Ann.  308;  Lafayette  Qer- 
man  Evangelical  Cong.  v.  Fressler, 
17  La.  Ann.  137. 

Ue. — Flaherty  v.  Portland  Lonr- 
shoremen's  Benev.  Soc.,  99  Me.  263, 
S9  A  68;  Cummlngs  T.  Webster,  43 
Ue.  192:  Came  v.  Brlgham,  39  Me. 
3S. 

Md.— Hathieu  V.  Hathleu,  112  Md. 
•25,  77  A  112:  John  C.  Grafflln  Co.  v. 
Woodside,  87  Md.  146,  39  A  413;  Ana- 
costa  Tribe  No.  12  I.  O.  R.  M.  v.  Mur- 
bacb,  13  Md.  91,  71  AmD  626. 

Mass. — New  Bnglajid  Trust  Co.  t. 
Abbott,  162  Mass.  148.  38  NB  432,  27 
LRA  271;  Pnint  v.  Pierce,  99  Mass. 
68,  96  AmD  691;  Durant  ▼.  Burt.  98 
Uass.  161. 

Mich. — ^Masurklewlcz  v.  St.  Adel- 
bertus  Aid  Soe.,  127  Mich.  146,  86 
NW  543,  64  LRA  727;'Sabln  V.  Na^ 
tlonal  Union  Senate,  90  Mich.  177,  61 
KW  202. 

Miss. — ^Hundermark  v.  New  South 
Bid?.,  etc,  Assoc,  29  S  628:  Holly 
Springs  Bank  v.  Pinson,  68  Miss.  421, 
38  AmR  330. 

Mo. — Albers  v.  Merchants  ESxch., 
138  Mo.  140,  39  SW  473;  Hill  V.  Rich 
Bill  Coal  Min.  Co.,  119  Ma.  9,  24  SW 
223;  Smoot  V.  Bankers'  Life  Assoc, 
138  Mo.  A.  438,  120  SW  719;  Purdy 
T.  Bankers'  Life  Assoc,  101  Mo.  A. 
91.  74  SW  486;  MoLeUan  T.  St.  Louis 
Public  Schools,  16  Ho.  A.  362:  God- 
dard  v.  Merchants'  Bxch..  9  Mo.  A. 
290  [aff  78  Ho.  609]. 

Nebr. — ^Farmers'  Mut.  Ins.  Co.  v. 
Kinney,  64  Nebr.  808,  90  NW  926; 
Jackson  v.  South  Omaha  Live  Stock 
Exeh..  4»  Nebr.  687.  68  NW  1061. 

N.  H. — 8til>reme  Council  A.  L.  H. 
T.  Adama,  68  N.  H.  236,  44  A  380. 

N.  J.— Oflller  T.  HiUsborouffh  Mut. 
T.  Assnr.  Assoc,  42  N.  J.  Bq.  469, 
7  A  895  [rev.  on  other  grovm&B  44  N. 
J.  Eq.   234,  10  A  106,  14  A  278]. 

N.  Y. — ^Burden  v.  Burden,  1B9  N.  T. 
217.  64  NB  17  [aff  8  App.  Div.  160, 
40  NTS  499];  Baxter  v.  McDonnell, 
15S  N.  T.  88.  49  NE  667,  40  LRA 
(TO;  Kent  v.  Quicksilver  MIn.  Co., 
78  N.  T.  169:  Butler  v.  Supreme 
Oonncll  A.  L.  Hy  106  App.  Dly.  164. 
93  NTS  lOlS  [aff  186  N.  T.  614  mem, 
78  NE  1101  mem];  'Poultney  v.  Bach- 
man.  11  Hun  49:  Stein  v.  Itfarks,  44 
Ulsc  140,  8«  NTS  921;  Jennings  T. 
Chelsea  Division  Ben.  Fund  Soc,  etc., 
23  Mlw.  666,  69  NTS  862;  CVMaUey 


V.  Peoples'  Bldtr-r  etc,  Assoc,  13 
Misc.  688,  85  NTS  14;  HcDermo|t  v. 
Metropolitan  Police  Dist.  Bd.,  26 
Barb.  635,  6  AbbPr  422;  Saasen- 
scheidt  V.  Fresco  Painters'  Benev,, 
etc,  Union,  1  NTCltyCt  8. 

N.  C. — Misenheimer  t.  Alexander, 
162  N.  C.  226,  233.  78  SB  161  [cit 
Cyc). 

N.  D. — ^Lamb  v.  Herehants'  Nat 
Mut  F.  Ins.  Co.,  18  N.  D.  26*.  119 
NW  1048. 

Oh. — Nicholson  v.  Franklin  Brew- 
ing Co.,  83  Oh.  St  94.  91  NB  991, 
137  AmSR  764,  19  AnnCas  699; 
Chevaliers  v.  Shearer,  27  Oh.  Cir.  Ct. 
509;  Cheney  v.  Ketcham,  7  OhS&CP 
183,   6   Oh.  N.  P.   139. 

-Okl. — Cummlnffs  v.  State,  47  Okl. 
627,  149  P  864,  LRA19ieB  774. 

6r. — Wist  V.  Qrand  Lodge  A  O.  TJ. 
W.,  22  Or.  271,  29  P  610,  29  AmSR 
603. 

Pa. — Com.  v.  Vandergrlft  282  Pa. 
63,  81  A  168,  Sfi  LRANS  46,  AnnCas 
1912C  1267:  Susquehanna  Ins.  Co.  v. 
Perrlne,  7  Watts  &  S.  848;  Louchlem 
V.  Somerset  Bldg.,  e^c,  Assoc,  26  Pa. 
Super.  326  trey  on  other  grounds  211 
Pa.  499,  60  A  1064,  3  AnnCas  728]; 
Alters  v.  Journeymen  Bricklayers 
Protective  Assoc,  19  P'a,  Super.  272; 
Marshall  v.  Pilots'  Assoc,  IS  Pa. 
Super.  644  [rev  on  other  grounds  206 
Pa.  182,  66  A  916];  Stark  v.  Byers. 
24  Pa.  Co.  617. 

Tonn. — State  v.  Vanderbllt  Univ., 
129  Tenn.  279,  164  SW  1161;  Supreme 
Lodge  K.  P.  V.  Sa  Malta,  95  Tenn. 
167,  31  SW  493.  30  LRA  838;  Catholic 
Knights  v.  Kuhn,  91  Tenn.  214,  18 
SW  886;  Tennessee  Lodge  No.  20  K. 
H.  V.  Ladd,  6  Lea  716;  Bearden  v. 
People's  Bldg.,  etc.,  Assoc,  (Ch.  A.) 
49  SW  64. 

Utah. — Stllwell  v.  People's  BIdg., 
etc.,  Assoc,  19  Utah  257,  67  P14. 

Wash. — Seattle  Trust  Co.  v.  Pltner. 
18  Wash.  401,  51  P  1048. 

W.  Va. — Kalbltser  v.  Goodhue,  62 
W.  Va.  436,  44  SB  264. 

Wis. — ^Wood  V.  Milwaukee  Chamber 
of  Commerce,  119  Wis.  867,  96  NW 
836;  Langnecker  v.  Wisconsin  Grand 
Lodge  A.  O.  U.  W.,  Ill  Wis.  279,  87 
NW  293,  87  AmSR  860,  65  LRA  186; 
North  Milwaukee  Town  Site  Co.  No. 
2  v.  Bishop,  103  Wis.  492,  79  NW 
785,  46  LRA  174. 

Ont. — Morrow  ▼.  Peterborough 
Water  Co..  4  Ont  L.  324,  1  OntWR 
612  (provision  as  to  distribution  of 
surplus  on  winding  up  binding  be- 
tween members). 

See  also  cases  supra  {{  480,  431; 
and  dellmltloiui  supra  }  426. 


Knowlsdtre  of  by-law*  see  supra 
i   430. 

31.  New  Bngland  Trust  Co.  v. 
Abbott  162  Mass.  148,  38  NB  482. 
27   LRA   271. 

[a]  OoaAaaMona  to  memlxra^— An 
association  organised  under  Comp.. 
L.  i{  7618-7698,  and  amendments,  to 
maintain  amusement  grounds,  which 
grants  concessions  to  a  member  for 
an  annual  rent  subject  to  rules 
which  may  from  time  to  time  be 
made  for  the  government  of  the 
business  of  the  association,  creates 
thereby  a  contract  relation  between 
it  and  the  member  who  is  subject  to 
rules  subsequently  adopted,  provided 
the  rent  increased  thereby  Is  not  un- 
reasonable. Highland  Park  Assoc,  v. 
Boseker,  169  Mich.  4,  135  NW  106. 

sa.  New  fehigland  Trust  Co.  ▼. 
Abbott.  162  Mass.  148,  38  NB  432,  27 
IiHA  271. 

3S.  Seattle  Trust  Co.  v.  Pltner,  18 
Wash.  401,  51  P  1048. 

34.  John  C.  Orainin  Co.  v.  Wood- 
side,  87  Md.  146,  39  A  413;  Pearsall 
V.  Western  Union  Tel.  Co.,  124  N.  T. 
256,  26  NB  634,  21  AmSR  662. 

35.  Weatherly  v.  Montgomery 
County  Medical,  etc.,  Soc,  76  Ala. 
567;  Walker  v.  Johnson.  17  App. 
fD.  C.)   144. 

30.  Capitol  Ins.  Co.  v.  Blue  Mound 
Bank,  48  Kan.  393,  29  P  S7f 

[a]  ninatratloiis;  lautnal  tasor- 
•nee  oontraots.  Thus,  where  a  stat- 
ute required  that  all  policies  issued 
by  mutual  fire  insurance  companies 
organized  under  the  laws  of  the  state 
should  have  attached  thereto  printed 
copies  of  the  by-laws  of  the  company, 
which  must  be  signed  by  the  presi- 
dent and  secretary  of  the  company 
as  well  as  by  the  assured,  it  was 
held  that  the  signatures  of  the  presi- 
dent and  .secretary  attached  to  the 
policy  only  were  not  sufficient,  not- 
withstanding the  fact  that  the  by- 
laws were  printed  on  the  sheet  of 
paper,  and  that  by-laws  not  signed 
in  accordance  with  the  statute  by 
the  president  and  secretary,  or  not 
signed  by  the  assured,  did  not  be- 
come a  i>art  of  the  policy.  Capitol 
Ins.  Co.  v.  Blue  Moutd  Bank,  48 
Kan.  893,  29  P  576  [foil  Capitol  Ins. 
Co.  v.  Pleasanton  Bank,  48  Kan.  397, 
29  P  678].  See  generally  Fire  Insur- 
ance [19  Cyc  602];  Mutual  Benefit 
Insurance   [29  Cyc  68]. 

37.     See  supra  S  430. 

3a    Given   v.   Rettew,   162  Pa.   638, 
29  A  703.     To  same  effect  Covenant-, 
Mut  Life  Assoc  v.  Tuttle,  87  111.  AAC 
309;  Supreme  Lodge  A.  O.  U.  W.  t. 
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the  pTOTisioius  of  the  by-lav  as  to  that  oo&tiact.'* 
And  it  is  held  that  a  stockholder  in  a  ooiporation 
is  not  chargeable  with  constructive  notice  of  reso- 
Intions  adopted  by  the  board  of  directors,  or  of 
provisions  in  the  by-laws  regulating  the  mode  in 
which  its  business  shall  be  transacted  with  its  cus- 
tomers, and  that,  when  dealing  with  the  corpora- 
tion, as  a  customer,  his  rights  are  not  limi'ted  by 
its  regulations  or  by-laws  not  brought  to  his  knowl- 
edge.* 

[i  434]  5.  Operation  as  to  DirectoTB  and  Other 
Officers.  The  by-laws  of  a  corporation  are  bind- 
ing upon  the  directors  and  other  ofBcers  of  the  cor- 
poration, not  only  when  they  are  also  corporators 
or  members,  as  is  usually  the  case,*^  but  even  when 
they  are  not.'*  Oficers  must  be  presumed  to  know 
the  by-laws  adopted  before  their  appointment,  and 
'  are  bound  by  them  as  to  their  tenure  of  of&ce.*^ 

[i  435]  6.  Operation  as  to  Third  Persons.  There 
are  decisions  to  the  effect  that  a  oozporate  by-law 
is  binding  on  third  persons  doing  business  with  the 
corporation,  who  have  ^knowledge  of  the  by-law,*^ 

Hutchinson,  S  Ind.  399.  S3  NB  816: 
Purdy  y.  Bankers'  Life  Assoc,  101 
Mo.  A.  91.  74  SW  486;  Fltzserald  v. 
Equitable  Reserve  Purid  Life  Assoc^ 
'  8  NYS  214  [aff  15  Daly  229,  E  NTS 
887],  See  also  Fire  Insurance  [19 
Cyc  662];  Mutual  Benefit  Insurance 
[29  Cyc  68]. 

as.  Watts  V.  Waterloo  BqultaMe 
Mut.  Life  Assoc,  111  Iowa  90,  82 
NW  441;  Davidson  v.  Old  People's 
Mut  Ben.  Soc,  39  Minn.  808,  89  NW 
808,  1  LRA  482;  Courtney  y.  Fidelity 
Mut  Aid  Assoc,  120  Mo.  A.  110,  94 
8W  768,  101  SW  1098;  Locker  y. 
Royal  Fraternal  Union,  95  Mo.  A. 
363,  74  SW  70S:  McCoy  v.  NGirth- 
western  Mut  Relief  Assoc,  92  Wis. 
677,  66  NW  697,  47  LRA  681;  Moi^ 
rison  V.  Wisconsin  Odd  Fellows' 
Mut  L.  Ins.  Co.,  69  Wis.  162.  18  NW 
13.  See  Fire  Insurance  [19  Cyc  602]; 
Mutual  Benefit  Insurance  [29  Cyc 
71]. 

40.  Pearsall  v.  Western  Union 
Tel.  Co.,  124  N.  T.  256.  26  NB  534.  21 
AmSR  662.  To  same'  effect  Flint  v. 
Pierce,  99  Mass.  68,  96  AmD  691; 
Rice  V.  Peninsular  Club,  62  Mich.  87, 
17  NW  708;  Rudd  v.  Robinson,  126 
N.  Y.  lis,  26  NB  1046,  22  AmSR  816, 
12  LRA  473;  Hill  V.  Manchester,  etc. 
Waterworks  Co.,  6  B.  &  Ad.  866,  110 
Reprint  1011. 

41.  See  supra  i  432. 
40.    Cat.— Humboldt      Say.,      etc, 

Soc  v.  Wennerhold,  81  CaL  628,  22 
P  920. 

Del. — ^Wilmington  Bank  v.  Wollas- 
ton.  3  Del.  90. 

Hawaii.— Yongr  Kwong  Tat  y.  Tee 
Man  Wal,  22  Hawaii  604. 

Md. — Mutual  L.  Ins.  Co.  y.  Mc- 
Sherry.   68  Md.   41,  11  A.  677. 

Wis. — North  Milwaukee  Town  Site 
Co.  No.  2  V.  Bishop,  103  Wis.  492,  79 
NW  786,   45   LRA   174. 

"Corporations  make  known  their 
will  by  by-laws.  This  corporation  is 
authorized  by  section  6  of  its  cbar> 
ter,  to  make  by-laws  for  its  own 
Koyemment  and,  of  course,  for  the 
Koyemment  of  Its  officers.  Section 
16  requires  the  cashier  to  Kive  bond, 
and  to  perform  all  the  duties  of  his 
station;  and  his  first  duty  Is  to 
learn  what  those  duties  are,  as  pre- 
scribed by  the  by-laws.  Without 
controverting  any  principle  that 
makes  these  by-laws  inoperative  as 
to  strangers  to  the  corporation,  we 
hold  them  to  be  evidence  to  show 
the  liability  of  an  officer  to  the  cor- 
poration, whose  duties  are  prescribed 
by  the  by-laws,  and  to  which  he  has 
access."  Wilmington,  etc,  Bank  v. 
Wollaston,  3  Del.  90,  91. 

Kaowladfa  of  1qr>lMra  see  aupra 
I  430. 

48.  Hunter  v.  New  Orleans  Sun 
Hut  Ins.  Co.,  26  La.  Ann.  18;  Deug- 


and  even  that  persons  dealing  with  a  corporation 
are  affected  with  notice  of  the  provisions  of  its  con- 
stitution and  by-laws -as  well  as  ^e  provisions  of 
its  charter.^  Bat  by  the  weijght  of  aathority  this 
principle  can  have  no  (^ration  except  where  the 
by-law  has  established  a  course  of  business  on  the 
part  of  the  corporation  known  to  the  third  person; 
where  it  takes  the  form  of  a  regulation  of  the  busi- 
ness of  the  corporation  as  toward  the  public,  as  in 
the  case  of  a  common  carrier  of  passengers;^  or 
where  the  third  person  has  been  in  some  way  af- 
fected with  knowledge  of  it  and  brought  into 
privity  with  it,  so  that  it  may  operate  as  a  eon- 
tract  between  the  corporation  and  himmlf  In 
other  cases  it  operates '  merely  as  a  regulation 
among  the  mentbers  of  the  corporation  inter  sese, 
or  as  between  the  corporation  and  its  members,  and 
has  no  effect  as  a  law  upon  third  persons,*'  and  it 
has  no  effect  upon  contracts  or  other  dealings  be- 
tween the  corporation  and  other  parties  having  no 
knowledge  of  it.*'  A  third  person  can  enforce  them 
only  when  he  shows  some  privity,  as  where  he  has 


lass  V.  Merchants^  Ins.  Co.,  118  N.  T. 
484. 

44.  CummtngB  v.  Webster,  43  Me. 
192. 

4B.  Haden  v.  Farmers',  etc.  Fire 
Assoc,  80  Va.  683. 

ia]  '^n  PaimsylvaBlSv  by-laws  of 
a  Corporation  when  adopted  become 
written  into  the  charter,  and  not 
only  define  and  limit  the  rights,  du- 
ties and  powers  of  the  officers  inter 
sese,  but,  so  far  as  those  with  whom 
such  corporation  has  dealings  are 
concernea,  put  such  parties  upon  no- 
tice In  treating  with  such  officers, 
as  to  the  extent  of  their  power  and 
agency,  whether  the  specific  by-law 
has  been  brought  home  to  them  or 
not"  Mlllward-CUft  Cracker  Co.'s 
Est.  161  Pa.  157,  28  A  1072.  To  same 
effect  Com.  y.  Vandegrlft,  232  Pa. 
63,  81  A  163,  86  LRAM8  46,  AnnCas 
1912C    1267. 

46.  State  T.  Overton,  24  N.  J.  L. 
436,  61  AmD  671;  <  Thompson  NegL 
(2d  ed)  {  3104  et  seq.  And  see  Com- 
mercial Trust  <3o.  y.  Idaho  Brick  Co., 
26  Ida.  756,  139  P  1004,  1006  (quot 
Cyc).     See  also  supra  9   428. 

417.  Ida. — Commercial  Trust  Co.  v. 
Idaho  Brick  Co..  26  Ida.  766,  139  P 
1004.  1006   (quot  Cyc].  ^,,     . 

III.— Ashley  Wire  Co.  v.  IlUnois 
Steel  Co..  164  111.  149,  46  NE  410,  66 
AmSR  187. 

Iowa.— Dempster  Mfg.  Co.  v. 
Downs,  126  Iowa  80,  101  NW  786, 
106  AmSR  340,  3  AnnCas  187. 

Mass. — Greeley  y.  Doran  Wright 
Co..  148  Mass.  116,  18  NB  878-  Flint 
V.  Pierce,  99  Mass.  68,  96  AmD  691; 
Hall  y.  Mechanics'  Mut  F.  Ins.  Co., 
6  Gray  169,  66  AmD  410. 

Miss.— Holly  Springs  Bank  v.  Pin- 
son,  68  Miss.   421,  38  AmR  880. 

N.  J. — State  y.  Overton,  24  N.  J.  L. 
436,  61  AmD  671. 

N.  T. — Newman  v.  Lee,  87  App. 
Diy.  116,  84  NTS  106-  Mechanics, 
etc.  Bank  v.  Smith,  19  Johns.  115. 

S.  C. — Moyer  v.  Bast  Shore  Ter- 
minal Co.,  41  S.  C.  300,  19  SB  661, 
44  AmSR  709,   26  LRA  48. 

Bng. — Montreal,  etc.,  Light  etc., 
Co.  v.  Robert  [19081  A.  C.  196; 
River  Tone  Conservators  y.  Ash,  10 
B.  A  C  349,  21  BCL  168,  109  Reprint 
479,    7  ERG  289. 

[a]  Paz«luuM»  of  stook  ft«m  a 
uUttiBUiUitt  take  subject  to  a  by- 
law giving  the  corporation  a  lien 
thereon  if  they  have  knowledge  of 
the  lien,  but  not  otherwise.  Holly 
Springs  Bank  v.  Pinson,  ,58  Miss. 
481,  88  AmR  330. 

4a  U.  S.— Samuel  v.  Holladay,  21 
F.  Cas.  No.  12,288,  Woolw.  400,  McC. 
(Kan.)   214. 

Colo. — ^Arapahoe  Cattle,  etc,  Co.  v. 
Stevens,   13   Colo.   634,   28  P  823. 

Del. — Wilmington  Bank  v.  Wollas- 


ton,  8   Del.   SO. 

111. — American  Livestock  Cotnran. 
Co.  y.  Chicago  Livevtock  Bxch.,  143 
111.  210,  82  NB  274,  36  AmSR  385, 
18  LRA  190;  ITnion  Mut.  L.  Ins.  Co. 
v.  White,  106  111.  67;  Ward  v.  John- 
son, 96  111.  216;  Walt  y.  Smith.  9! 
111.  386;  Smith  v.  Smith.  62  111.  493; 
Metropole  BIdg.,  etc.  Bath  Co.  v. 
Garden  City  Pan  Co.,   60   111.   A.    881. 

Md. — Hagerstown  Brewing  Co.  y. 
Gates,  117  Md.  848,   88  A  670. 

Mass. — Worcester  v.  Essex  Merri- 
mao  Bridge  Corp.,  7  Gray  467;  Fay 
V.  Noble,  12  Cush.  1. 

Miss.— Holly  Springs  Bank  v.  Pin- 
son,  58  Miss.   421.   38  AmR  830. 

Mo. — Ten  Broek  v.  Winn  Boiler 
Compound  Co.,  20  Mo.  A.  19. 

N.  J.— State  V.  Overton,  24  N.  J. 
L.  435,  61  AmD  671. 

N.  Y. — ^Rathbun  v.  Snow.  183  N. 
T.  343:  Newman  y.  Lee,  87  App.  IMv. 
116,   84  NTS  106. 

S.  C. — Moyer  y.  Eteat  Shore  Ter- 
minal Co.,  41  S.  C.  800.  19  SB  651. 
44  AmSR  709,  26  LRA  48;  Walker 
v.  Wilmington,  etc,  B.  Ck>.,  26  S.  C. 
80,  1  SB  866.    . 

S.  D. — American  Nat  Bank  v. 
Wheeler  Adams  Auto  Co.,  31  S.  D. 
624,  5*«,  141  NW  886   [cit  Cyc]. 

Tenn. — Jackson  Ins.  Co.  y.  Cross. 
»   Helsk.    28'S. 

Bng. — Montreal,  etc.  Light  etc. 
Co.   V.  -Robert    [1906]    A.    C.    196. 

[a]  ■«— on  for  zol*. — "It  se«ms 
to  be  well  recognised  that  a  by-law 
has  no  extra-corporate  forces  and  is 
only  binding  on  those  dealing  -with 
the  corporation  who  hay«  notice  of 
it  or  who  deal  with  it  under  such 
circumstances  that  they  are  bound 
to  take  notice  of  it  A  solution  of 
the  question  will  be  found  in  the 
right  determination  of  the  categories 
in  which  notice  Is  inferred.  By- 
laws of  private  corporatlona  are  not 
in  the  nature  of  legislative  enact- 
ments, so  far  as  third  persons  are 
concerned.  They  are  mere  regula- 
tions of  the  corporation  for  the  con- 
trol and  management  of  its  own  af- 
fairs. They  are  self-imposed  rules, 
resulting  from  an  agreement  or  con- 
tract between  the  corporation  and 
its  members  to  conduct  the  corpo- 
rate business  in  a  partlonlar  w&y. 
They  are  not  Intended  to  Interfere  In 
the  least  with  the  rights  and  privi- 
leges of  others  who  do  not  subject 
themselves  to  their  influence.  it 
may  be  said  with  truth,  therefore, 
that  no  person  not  a  member  of  the 
corporation  can  -be  affected  in  &ny 
of  his  rights  by  a  corporate  by-law 
of  which  he  has  no  notice."  Holly- 
Springs  Bank  v.  Plnson,  68  Miss. 
til,  486,  38  AmR  330. 

[b]  niastratloBar— (1)     A     br-law 
of   a   bank   that  all   payments    made 


For  later  easss,  darWopaMata  and- AaagMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nttmb«r. 
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advanced  money,  or  other  \(alne  upon  the  eredit  of ' 
a  corporate  by-law  or  the  like.*  On  the  othei 
hand,  the  general  rule  that  by-laws  are  made  for 
the  internal  government  and  regulation  of  the  eor- 
poration  and  its  stockholders,  and  that  third  per- 
sons are  unaffected  thereby,  and  can  assert  no  right 
thereunder,  does  not  apply  where  third  persons  con- 
tract or  otherwise  deal  with  the  corporation  on  the 
faith  of,  or  with  reference  to,  a  by-law  known  to 
them."'  By-laws  which  define  the  duties  of  an  officer 
of  a  corporation,  as  a  savings  institution,  for  ex- 
ample, enter  into  and  form  part  of  the  contract  of 
the  sureties  upon  the  bond  of  such  officer.'^  But  the 
assignee  of  shares  is  not  bound  by  a  corporate  by- 
law passed '  without  authdiity  of  a  statute,  to  whie^ 
his  assignor  assented,  such  assent  being  %  personal 
contract  with  the  assignor  and  enforceable  against 
him  only." 

[i  4361    7.  Judicial  Notice  and  Proof.    like  the 
special  charters  of  corporations,  where  they  consist 


of  private  statutes,  the  by-laws  and  ordinan<Ses  of 
such  bodies  are  not  noticed  judicially,  but  must  be 
^  proved  as  facts." 

[$  437]  8.  Waiver.  In  favor  of  third  persons, 
it  is  clear  that  the  provisions  of  a  by-law  may  be 
waived  by  the  corporation;'*  and,  as  a  corporation 
may  at  any  time  amend  its  by-laws  by  proper  cor- 
porate a<ftion,  it  may  expressly  or  impliedly  waive 
the  provisions  of  a  by-law  even  in  favor  of  or  as 
against  stockholders  or  members  by  afition  which 
is  binding  on  the  corporation,'*  provided  nO  vested 
rights  are  thereby  interfered  with  or  impaired." 
But  the  officers  or  agents  of  the  corporation  cannot 
waive  the  provisions  of  the  .constitution  or  by-laws 
unless  such  waiver  is  within  the  express  or  implied 
authority  conferred  upon  them  by  the  corporation, 
or  unless  their  act  is  e^^pressly  or  impliedly  rati- 
fied by  the  corporation.*^  As  the  question  of  waiver 
in  this  relation  generally  arises  with  respect  to  con- 
tracts of  mutual  benefit  or  insurance  companies,  it 


and  received  must  be  examined  at 
the  time  does  not  prevent  a  party 
dealing  with  the  bank  from  ahowingr 
afterward  that  there  waa  a  mistake 
In  bis  account  of  deposits  and  re- 
ceipts. Mechanics',  etc.,  Bank  v. 
Smith.  19  Johns.  (N.  T.)  115.  (2) 
Ordinary  enaraKements  of  officers 
cannot  De  restricted  hy  by-laws,  so 
as  to  affect  persona  having  no 
biovledre  of  the  limitations.  Rath- 
bun  V.  Snow,  128  N.  Y.  343,  25  NE 
379.  10  LBA  366.  (3)  Therefore,  in 
an  action  against  a  corporation  on 
a  contract  executed  in  its  name  by 
ItB  president  and  manager,  the  by- 
laws of  the  corporation  defining  the 
powers  of  the  president  and  general 
manager  are  inadmissible  as  against 

glaintltr  having  no  knowledge  of  the 
y-laws.  Hagerstown  Brewing  Co. 
T.  Gates.  117  Md.  348,  83  A  570.  (4) 
A  by-law  of  a  corporation  providing 
that  '"no  note,  mortgage,  or  other 
evidence  of  Indebtedness  of  the 
company  shall  be  given  without  the 
consent  of  the  board  of  directors  at 
a  meeting  held  for  that  purpose," 
is  not  binding  on  third  persons  deal- 
ing with  the  corporation  without 
knowledge  thereof.  American  Nat. 
Bank  v.  \7heeler- Adams  Auto  Co.,  31 
8.  D.  524,  533,  141  NW  396.  (6)  A 
stranger  contracting  with  a  corpo- 
ration is  not  diarged  with  notice 
that  Us  by-laws  preclude  it  from  in- 
curring certain  obligations.  Metro- 
pole  Bldg.,  etc.,  Bath  Co.  v.  Garden 
City  Pan  Co.,  60  111.  A.  «81.  (6)  A 
common  application  of  the  rule  in 
tbe  text  is  found  In  those  cases 
where  the  stock  is  purchased  In  ig- 
norance of  a  by-law  imposing  re- 
strictions upon  its  transfer,  and 
creating  a  lien  upon  the  stock  for 
tbe  payment  of  the  stockholder's  in- 
debtedness to  the  company.  Such 
a  by-law  Is  held  to  be  inoperative 
as  to  bona,  flde  purchasers.  See  In- 
fra )  119C. 

Tcl      lUtKihMTg9  of  aiotttsil. 

Where  a  by-law  of  a  corporation  re- 
quires one  of  its  ofOcers  to  notify 
sureties  on  obligations  held  by  it 
of  any  dues  unattended  to,  an  omis- 
sion to  perform  such  duty  does  not 
relieve  such  sureties,  the  by-law 
being  merely  for,  the  convenience  and 
protection  of  the  corporation.  New 
Hampshire  Sav.  Bank  v.  Downing, 
16  N.  H.   187. 

StockboIOam  or  maaAnn  >•  atnm- 
fBs  befors  soviiziaf  memlMnldp 
see  supra   I   43t. 

Itocklioldats  we  BiMibMa  deallaff 
wHh  eocposatlOA  as  eastoiasxs  lame- 
if  see  supra  t  488. 

49.  American  Livestock  Commn. 
Co.  ▼.  Chicago  livestock  Elxch.,  143 
III.  210.  32  NE  274,  36  AmSR  386, 
If  LRA  ISO;  Flint  v.  Pierce,  99  Mass. 
(8.  96  Aml>  691. 

[a]  znwtratioa. — ^Thus  the  facts 
tliat  the  by-laws  of  a  corporation 
express  an  Individual  liability  of 
members    for    'company    debts,    and 


that  each  member  subscribed  the  by- 
laws merely  to  become  a  member, 
are  not  enough  to  sustain  an  action 
by  a  creditor  of  the  cominny  against 
a  member  for  the  amount  due.  He 
must  at  least  show  that  he  gave 
credit  or  parted  with  vafue  on  the 
faith  of  the  by-laws  having  been  so 
drawn  up  and  signed  by  the  mem- 
bers. Flint  v.  Pierce,  99  Mass.  68, 
-96  AmD  691. 

SO.  Zwolanek  v.  Baker  Mfg.  Co., 
leo  Wis.  617,  621,  137  NW  769,  44 
liRANS  1214,  AnnCasigi4A  793 
(holding  that  the  rule  did  not  apply 
where  a  corporation  provided  by  a 
by-law  that  its  employees  might 
participate  in   its  surplus  earnings). 

"If  corporations  desire  'to  have 
their  so-called  b^-laws  affect  only 
the  corporation  and  its  shareholders, 
then  they  should  refrain  from  ex- 
ploiting them  to  third  persons  for 
the  purpose  of  inducing  such  per- 
sons to  act  in  reliance  thereon." 
Zwolanek   v.   Baker   Mfg.   Co.,   supra. 


[al  Bank  pass  books«— By-laws 
printed  in  the  pass  book  delivered 
by  a  savings  bank  to,  and  accepted 
by,  a  depositor  at  the  time,  he  opens 
an  account  constitute  a  part  of  the 
contract  between  the  bank  and  such 
depositor.  Ladd  v.  Augusta  Sav. 
Bank,  96  Me.  610,  52  A  1012,  58  L.RA 
288-  Heath  v.  Portsmouth  Sav.  Bank, 
46  N.  H.  78,  88  AmD  194;  Appleby 
v.  EJrle  County  Sav.  Banli,  62  N.  T. 
12;  Warhus  v.  Bowery  Sav.  Bank, 
21  N.  T.  643;  Ferguson  v.  Harlem 
Sav.  Bank,  43  Misc.  10,  86  NTS  826: 
Oifford  V.  Rutland  Sav.  Bank,  63 
Vt.  108,  21  A  340,  26  AmSR  744,  11 
LRA  794.  See  also  Banks  and 
Banking,  7  C.  J.  p  864. 

61,  Humboldt  Sav.,  etc.,  Soc.  v. 
Wennerhold,  81  Cal.  628,  22  P  920. 

sa.  Ireland  v.  Globe  Milling  Co., 
21  R.  I.  9.  41  A  268,  79  AmSR  769. 

B8.    See  Evidence  [16  C^c  882]. 

Mode  of  proof  see  Evidence  [17 
Cyc  408,  40417 

S4.  Ind.-^— Oray  v.  National  Ben. 
Assoc,  111  Ind.  631,  11  NE  477; 
Behler  v.  German  Mut.  F.  Ins.  Co., 
68  Ind.  347. 

Iowa. — Watts  v.  Waterloo  Ekiul- 
table  Mut.  Life  Assoo.,  Ill  Iowa  90, 
82  N,W  441. 

Mass. — Clark  v.  New  England  Mut. 
F.  Ins.  Co.,  6  Cash.  342,  63  AmD  44. 

Mich. — ^Westchester  F.  Ins.  Co.  v. 
Earle,  83  Mich.  143. 

Minn. — Davidson  v.  Old  People's 
Mut.  Ben.  Soc,  39  Minn.  303.  39  NW 
803,  1  LRA  482;  Pennsylvania  Ins. 
Co.  V.  Murphy,  6  Minn.  36. 

Mo. — Courtney  v.  Fidelity  Mut.  Aid 
A^SOC,  120  Mo.  A.  110,  94  SW  768, 
101  SW  1098;  Laker  v.  Royal  Fra- 
ternal Ualon,  96  Mo.  A.  363,  74  SW 
706. 

N.  H. — Currier  v.  Continental  L. 
Ins.  Co.,  68  N.  H.  638:  Union  Mut.  F. 
Ins.  Co.  V.  Keyser,  82  N.  H.  813,  64 
AmD  376. 

Dr.— Brett  v.  Wamtck.  44  Or.  511, 


76  P  1061,  102  AmSR  639. 

Wis. — McCoy  V.  Northwestern  Mut. 
Relief  Assoc,  92  Wis.  677,  66  NW 
697,  47  LRA  681;  Morrison  v.  Wis- 
consin Odd  Fellows'  Mut.  L.  Ins.  Co.. 
69  Wis.  162,  18  NW  13. 

88.  U.  S.— Supreme  Conclave  R.  A. 
V.  Cappella,  41  Fed.  1. 

Cal. — ^Adams  v.  Grand  Lodge  A.  O. 
U.  W.,  105  CaL  321,  38  P  914,  46 
AmSR  46. 

Hawaii, — In  re  Homer,  21  Hawaii 
13. 

111. — ^Delaney  v.  Delaney,  175  111. 
187,  61  NE  961  [aff  70  111.  A.  1301: 
Martin  v.  Stubbings,  126  111.  887,  18 
NE  667,  9  AmSR  620. 

Ind. — Gray  v.  National  Ben.  Assoc, 
111   Ind.   631,  11  NE  477.  ' 

Kan.— Tits  worth  v.  Tltsworth,  40 
Kan.  671,   20  P  213. 

Mich. — ^AUgemelner  Arbelter  Bund 
V.  Adamson,  182  Mich.  86,  92  NW  786. 

Minn. — Fischer  v.  Malchow,  93 
Minn.  396,  101  NW  603;Schoenau  v. 
Grand  Lodge  A.  O.  U.  W.,  86  Minn. 
849.  88  NW  999. 

Miss.— Hall  V.  Allen,  76  Mlsa  176. 
22   S   4,   66   AmSR   601. 

Mo. — St.  Louis  Police  Relief  Assoc. 
V.  Strode,  103  Mo.  A.  694,  77  SW 
1091. 

Mont. — Knights  of  Maccabees  ef 
the  World  v.  Sackett.  84  Mont.  867, 
86  P  423.  116  AmSR  682. 

N.  H. — Currier  v.  Continental  I* 
Ina  Co.,  63  N.  H.  688:  Union  Mut. 
F.  Ins.  Co.  V.  Keyser.  82  N.  H.  313, 
64  AmD  876. 

N.  y. — Stronge  v.  Supreme  Lodge 
K.  P.,  Ill  App.  Div.  87,  97  NTS  681 
[rev  on  other  grounds  189  N.  T.  346. 
82  NE  433,  121  AmSR  902,  12  LRANS 
1206,  12  AnnCas  941]:  Fanning  v. 
Supreme  Council  C.  M  B.  A.,  84  App. 
Dlv.  206,  82  NTS  733  [aff  178  N.  f. 
629  mem,  71  NE  1130  mem]:  Moan 
V.  Normlle,  37  App.  Dlv.  614,  56  NTS 
339;  Bowler  v.  American  Box  Strap 
Co.,   22   Misc.   336,  49  NTS  153. 

Or. — Brett  v.  Wartilck,  44  Or.  611. 
76   P  1061,   102  AmSR  639. 

Pa. — Pennsylvania  R.  Co.  v.  Wolfe, 
203  Pa.  269,  52  A  247;  National  Mut. 
Aid  Soc.  v.  Lupoid,  101  Pa.  111. 

Tex. — Splawn  v.  Chew,  60  Tex.  532. 

AmeadaiMit  or  modlflcattoBS  see 
infra  |    454    et  seq. 

66.  See   infra    S    467. 

67.  U.  S. — Modern  Woodmen  of 
America  v.  Tevls,  117  Fed.  369,  64 
CCA  293 

Conn.-^oughlin  v.  Knights  of  Co- 
lumbus. 79  Conn.  218,  64  A  223. 

111. — Traders'  Mut.  L.  Ins.  Co.  v. 
Johnson,  200  111.  369,  66  NE  634; 
Bagley  v.  Grand  Lodge  A.  O.  D.  W., 
31  111.  A.  618  [rev  on  other  grounds 
131   111.    498.    22   NE   487]. 

Ind. — Behler  v.  German  Mut.  P. 
Ins.  Co.,  68  Ind.  347. 

Iowa. — Wendt  v.  Iowa  Legion  of 
Honor,  72  Iowa  682,  34  NW  470. 

Me. — Swett  V.  Cltisens'  Mut.  Re- 
lief Soc,   78  Me.  641,  7  A  894.  , 

Mass. — McCoy   v.   Roman   Cathollq  ^-> 
Mut.  Ins.  Co.,  152  Mass.  272,  26  NVC 
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is  more  fully  treated  under  the  titles  covering  those 
subjects." 

[$  438]  9.  Eztrsterritorial  Force.  Although  th^ 
by-laws  of  the  corporation,  as  in  the  case  of  char- 
ters, may  be  allowed  by  comity  to  operate  among 
the  members  in  other  states  as  the  law  of  the  cor- 
poration,^ it  is  dear  that,  since  they  are  strictly 
corporate  acts,  the^  cannot  have,  propcio  vigore, 
any  operation  outside  the  state  within  which  the 
corporation  exists."" 

[a  439]  10.  Interpretation  of  By-Laws— «.  In 
O^eraL  In  the  interpretation  of  by-laws  the  sEune 
principles  obtain  which  govern  in  the  interpretation 
of  statutes,  contracts,  and  other  private  instru- 
ments.*^ As  in  the  case  of  statutes,  so  in  the  case 
of  by-laws,  the  courts  will,  in  construing  them, 
where  two  interpretations  are  possible,  one  of 
which  will  save  them  and  make  -them  valid  and  the 
other  of  which  will  render  them  invalid,  so  inter- 
pret them  as  to  make  them  valid,  since  the  purpose 
of  violating  the  law  of  the  land  will  not  be  imputed 
to  their  authors  except  where  necessary.'^  The 
courts  will  construe  a  by-law  as  not  intended  to  be 
TOtrospective  nor  to  interfere  with  existing  contracts 


or  vested  rights  unless  the  intention  that  it  shall  so 
operate  is  expressly  declared  or  is  necessarily  to 
be  implied  from  its  language.**  The  primary  object 
in  the  interpretation  of  by-laws,  as  in  the .  interpre- 
tation of  statutes  and  contracts,  is  to  ascertain  and 
give  effect  to  the  intention  of  the  parties;**  and  all 
the  provisions  thereof  are  to  be  considered.**  They 
should  have  a  reasonable,  not  an  unreasonable,  cos- 
struction;**  and  the  general  rule  as  to  recog^nizing 
a  practical  construction  by  the  parties  applies,  so 
that,  in  the  case  of  ambiguity  in  a  by-law,  a  conit 
will  not  give  it  a  positive  construction  opposed  to 
any  consistent  practical  construction  which  it  has 
received  from  the  corporation  and  its  members, 
where  such  practical  .construction  is  not  nnreason- 
^able,  nor-  contrary  to  the  j)rinciples  of  justice  or 
morality  or  to  any  rule  of  law  or  public  policy." 
The  courts,  however,  are  not  bound  by  the  con- 
struction adopted  by  the  corporation,  its  ofiBcers, 
or  its  members.**  The  rules,  regulations,  and  by- 
laws of  benefit  societies  and  the  like  are  construed 
liberally  to  carry  out  the  purposes  of  the  corpora- 
tion, and  in  no  ease  to  defeat  such  purposes  unless 
the  language  employed  is  so  clear  and  certain  as  to 


289:  Kvans  v.  Trlmountaln  Mut.  F. 
Ins.  Co.,  9  Allen  329;  Murphy  v. 
People's  Bqultable  Mut.  E.  Ins.  Co., 
7  Allen  239;  Mulrey  v.  Shawmut  Mut. 
F.  Ins.  Co.,  4  Allen  116,  »1  AmD  689; 
Priest  V.  Citizens'  Mut.  F.  Ins.  Co., 
3  Allen  602;  Brewer  v.  Chelsea  Mut. 
F.  Ins.  Co.,  14  Gray  203;  Hale  v.  Me- 
chanics' Mut.  P.  Ins.  Co.,  6  Gray  169, 
66  AmD  410;  Clark  v.  New  England 
Mut.  F.  Ins.  Co.,  6  Cush.  342,  63 
AmD  44. 

N.  J. — Kocher  v.  Supreme  Council 
C.  B.   I..,   66   N.   J.  li.  649.   48  A  644, 

86  AmSR  687,  52  LRA  861. 

N.  T.— Schoeller  v.  Grand  Lodre 
A.  O.  U.  W.,  40  App.  DIv.  456,  96 
NTS   1088.  .      ,  . 

N.  D. — liamb  v.  Merchants  Nat. 
Hut.  F.   Ins.   Co.,   18  N.  D.   263,   119 

Oh. — Grand  Lodge  A.  O.  TT.  W.  v. 
Bunkers,   23   Oh.  Clr.  Ct.  487. 

Or. — Independent  Order  of  Forest- 
ers V.  Kellher,  36  Or.  601,  69  P  824, 
1109,  60  P  668,  78  AmSK  786. 

S.  C. — Sparkman  v.  Supreme  Coun- 
611  A.  L.  H.,  67  S.  C.   16.   86  SB  391. 

Tex. — Supreme  tiodee  Nat  Reserve 
Assoc,  v.  Turner,  19  Tex.  Civ.  A.  846, 
47  SW  44. 

Utah. — Sterling  v.  Head  Camp  P.  J., 
28  Utah  606,   80  P  375.         „ 

Wis. — Loemer  v.  Modern  Woodmen 
of  America,  100  Wis.  79,  '16  NW  1012. 

SB.  See  Beneficial  Associations 
{9  34,  36  et  seq,  54,  68;  Fire  Insur- 
ance [19  Cyc  602,  777  et  seq,  867 
et  seq,  871  et  seq]';  Mutual  Benefit 
Insurance  C29  Cyc  71,  186,  161,  186 
et  seql. 

50.    See  infra  XIX. 

ea  See  Mitchell  v.  Vermont  Cop- 
per Min.  Co.,  40  N.  Y.  Super.  406.  414 
[air  67  N.  T.  280];  and  other  cases 
Infra  i  463.     See  also  infra  XIX. 

[a]  Tor  tills  reMon  the  courts  of 
a  state  would  probably  not  give  effect 
to  the  by-laws  of  a  foreign  corpora- 
tion which  are  contrary  to  the  laws 
or  public  policy  of  the  state,  although 
valid  in  the  state  by  or  under  the 
laws  of  which  the  corporation  was 
created.     See  infra  XIX. 

61.  Nowak  V.  Murray,  127  111.  A. 
126  [rev  on  other  grounds  223  111. 
801,  79  NE  112,  7  LRANS  893];  State 
V.  Conklln,  84  Wis.  21.  See  also  Bene- 
ficial Associations  9  33:  Mutual 
Benefit  Insurance  [29  Cyc  66  et  seq]. 

JUi  a  l*w  see  supra  9  431. 

As  a  oontnot  see  supra  9  432. 

63.  Kahn  v.  St.  Joseph  Bank,  70 
Mo.  262;  Luta  v.  Webster,  249  Pa. 
226,  94  A  834;  HIbernIa  Fire  Engin<; 
Co.  V.  Com.,  93  Pa.  264;  Poulters' 
Co.   v.  Phillips,   6  Bing.  N.   Cas.  314, 

87  ECL   640,    188   Reprint   124. 

63.     U.  S. — Knights'  Templars,  etc.. 


Life  Indemn.  Co.  v.  Jarman,  104  Fed. 
638,  44  CCA  93  [aff  187  U.  S.  197,  23 
set    108,    47    L.    ed.    139]. 

Ala. — Supreme  Commandery  K.  G. 
L.  V.  Atnbworth,  71  Ala.  436,  46  AmR 
332. 

Cal. — ^Berlin  v.  Uureka  Lodge  No.  9 
K.  P.,  132  Cal.  294,  64  P  254. 

Colo. — Pittlnger  v.  Pittinger,  28 
Colo.  808.  64  P  196,  89  AmSR  193. 

Del. — Emmons  v.  Supreme  Con- 
clave I.  O.  H.,  22  Del.  116,  63  A  871. 

D.  C/— Brown  v.  Grand  Fountain 
U.   O.   T.   R.,    28   Ann.    200. 

Ga. — Sovereign  Camp  W.  W.  v. 
Thornton,  116  Ga.  798,  42  SE  236: 
Fraternal  Relief  Assoc,  v.  Edwards, 
9  Ga.  A.  43,   70  SE  266. 

111. — Covenant  Mut.  Life  Assoc,  v. 
Kentner,  188  III.  431,  68  NE  966  [afT 
89  111.  A.  495];  Kaemmerer  v.  Kaem- 
merer,  187  III.  A.  28  [aff  281  III.  164, 
88  ins  133];  Nowak  v.  Murray,  127 
111.  A.  126  [rev  on  other  grounds  223 
111.  301,  79  NB  112,  7  LRANS  ^98]; 
America  Cigar  Makers'  International 
Union  V.  Huecker,  128  III.  A.  336; 
Brotherhood  of  Railroad  Trainmen  v. 
Newton,  79  III.  A.  60O. 

Iowa. — Cames  v.  Iowa  State  Trav- 
eling Men's  Assoc,  106  Iowa  281,  76 
NW  683,   68  AmSR   306. 

Miss. — Grant  v.  Independent  Order 
S.  &  D.  J.  A.,  97  Miss.  182,  62  S  698. 

N.  J.— Roxbury  Lodgre  No.  184  I.  O. 
O.  F.  v.  Hocking,  60  N.  J.  L.  439, 
38  A  693.  64  AmSR  596. 

N.  T. — Bottjer  v.  Supreme  Council 

A.  L.  H.,  78  App.  Div.  646.  76  NTS 
805,  79  NTS  684  [aff  87  Misc.  406. 
75  NTS  805];  Roberts  v.  Cohen,  60 
App.  Dlv.  259,  70  NTS  67  [aff  173 
n:  T.  680  mem,  -66  NB  1122  mem]; 
Grossmeyer   v.   District   No.    1   I.    O. 

B.  B.,  34  Misc.  577,  70  NTS  398  [aff 
70  App.  Div.  90,  74  NTS  1057  (aff 
174  if.  T.  650  mem,  67  NE  1083 
mem)]:  Spencer  v.  Grand  Lodge 
A.  O.  tl.  W..  22  Misc.  147,  48  NTS 
590  [aff  63  App.  Dlv.  627  mem,  66 
NTS  1146  mem]. 

Or. — Wist  V.  Grand  Lodge  A.  O. 
U.  W.,  22  Or.  271,  29  P  610.  29  AmSR 
608. 

Pa. — Hayes  v.  German  Ben.  Union, 
35  Pa.  Super.  142. 

R.  I. — Dary  V.  Providence  Police 
Assoc,  27  R.  L  877,  62  A  613. 

Tenn. — Hadley  v.  Queen  City  Camp 
No.  27  W.  O.  W.,  1  Tenn.  Ch.  A.  418. 

Wash. — Gellermann  v.  Atlas  Fdy., 
etc,  Co.,  45  Wash.  114.  87  P  1069. 

And  see  infra  99  467,  469. 

See  also  Beneficial  Associations 
9  36;  Mutual  Benefit  Insurance  [29 
Cyc  72,  73]. 

64.  Ala. — Bigbee,  etc..  Packet  Co. 
V.  Moore,  121  Ala.  379,  26  S  602. 

Md. — Baltimore  Bldg,,   etc.   Assoc 


Cyc 


V.   Powhatan   Impr.   Co.,    87    Md.   69, 
39  A  274 

Nebr. — k}maha  Law  Library.  Assoc 
V.  Connell,  66  Nebr.  896,  76  NW  8S7. 

Okl. — Woodmen  of  the  World  v. 
Gilllland,  11  Okl.  384,  67  P  486. 

Wis. — State  V.  Conklln,  84  Wis.  21. 

See    also     Beneficial    AssQciatlons 

38-   Mutual   Benefit  Insurance   [29 

c  66  et  seq]. 

[a]  xatOTprataMon  of  TBileM 
clansM  la  l>rJ«w*.^(l)  Meaning  of 
the  words  ''earnings  or  dividends," 
not  used  In  the  ordinary  sense  of 
declared  dividends.  Bigbee,  etc. 
River  Packet  Co.  v.  Moore,  121  All. 
379,  25  S  602.  (2)  That  a  share- 
holder in  a  corporation  organised  to 
establish  and  maintain  a  law  library 
is  liable  for  annual  dues  established 
by  a  by-law,  although  he  does  not 
use  the  library.  Omaha  Law  Library 
Assoc.  V.  Connell,  55  Nebr.  S96,  7S 
NW  837. 

65.  Bell  v.  Quicksilver  Co.,  146 
Cal.  699,  81  P  17:  Gellermann  v.  At- 
las Fdy.,  etc.,  Co.,  46  Wash.  144,  87 
P  1059.     See- also  Infra  this  section. 

6S.  U.  S.— Hlggtns  V.  McCrea.  lit 
U.  S.   671,   6    set  657,   29   L.    ed.   764. 

Cal. — Sferlauo  v.  OUphant.  24 
Cal.  A.   81,   140  P  289. 

Md. — Osceola  Tribe  No.  11  I.  0- 
R.  M.  V.  Rest,  16  Md.  296. 

Mo.— Boogher  y.  Maryland  Ij.  Ins. 
Co.,  6  Mo.  A.  698. 

Pa. — ^Hibernia  Fire  Engine  Co.  v. 
Com.,  98  Pa.  i6i  (holding  that,  al- 
though the  question  whether  a  by- 
law was  reasonable  or  not  is  a  ques- 
tion for  the  court  solely,  courts,  in 
construing  It,  will  interpret  it  rea- 
sonably, in  scrutinising  its  terras, 
for  the  purpose  of  making  it  valid). 

Wash. — Gellermann  v.  Atlas  Fdy., 
etc.,  Co.,  45  Wash.  114,  87  P  1069. 

Wis.— state  V.  Conklln,  34  -Wis.  21. 

See  also  Beneficial  Associations 
9  83;  Mutual  Benefit  Insurance  (29 
Cyc  66  et  seq]. 

67.  SUte  V.  Conklln,  84  Wis.  21. 
To  same  effect  Baltimore  Bldg..  etc.. 
Assoc.  V.  Powhatan  Impr.  Co.,  87 
Md.  59,  39  A  274;  McDonoush  v. 
Hennepin  County  Catholic  BldR.,  etc» 
Assoc.  62  Minn.  122,  64  ITW  106: 
Wait  V.  Homestead  Bldg.  Assoc,  76 
W.  Va.,  431,  85  SE  637. 

[a]  Proof  of  a  loac^^coirtlaasd 
Qsaffa  of  a  benevolent  society  as  to 
the  method  of  calling  its  annual 
meetings  for  the  election  of  officers 
will  be  accepted  as  a  valid  practical 
construction  by  the  society  of  its 
by-laws  regulating  the  calllns  of 
such  meetings.  State  v.  ConkUn,  34 
Wis.   21. 

68.  Wiggln  V.  KnlghU  of  X>ythUa. 


For  later  omms.  d«««topiB«Ats  and  ohaagas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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admit  of  no  other  reasonable  interpretation."  And 
speaking  generally,  the  by-lawB  of  associations  or- 
ganized for  social,  charitable,  moral,  or  religions 
porpofies  will  not  be  scrutinized  closely  by  the 
a\ai.%,  nor  will  they  be  interfered  with  unless  there 
has  been  an  abuse  of  discretion  and  a  clear,  un- 
reasonable, and  arbitrary  invasion  of  private 
rights." 

Penal  proviaioiu  uid  forfeitures.  The  principle 
tliat  pensl  provisions,  especially  when  suntmaiy  in 
character  and  operative  to  produce  a  forfeiture  of 
valuable  rights,  are  to  receive  a  strict  construction, 
is  as  applicable  to  corporate  by-laws  and  regula- 
tions as  to  constitutional  and  statutory  enactments 
and  municipal  ordinances;"  and  it  is  only  where 
there  is  a  plain  and  unequivocal  agreement  ci^at- 
ing  an  imjMrious  le^^  necessity  that  such  a  con- 
stnietion  will  be  adopted  as  will  result  in  a  for- 
feiture." 

By-laws  in  pari  materia.  Constitutions,  by-laws, 
ordinances,  and  regulations  of  every  kind  are  so 
eonstnied  as  to  gather  the  true  resultant  of  inten- 
tion from  all  the  various  parts  in  pari  materia.'^ 
[t  440]  b.  Qnestioii  of  Law  or  Fact.  As  a  gen- 
eral rule  the  construction  of  a  by-law  of  a  corpora- 
tion is  for  the  court.'*  In  one  case,  however,  it  has 
been  stated  that  the  rule  governing  written  ag^e- 
meots  between  private  individuals  should  be  ap- 
palled in  the  construction 'of  the  by-laws  of  corpora- 
tions and  societies  organized  for  social,  religious, 


benevolent,  and  similar  purposes;  that  is,  "if  the 
language  is  unambiguous,  it  is  for  the  court  to 
determine  the  intention  of  the  parties  therefrom; 
if  the  language  is  doubtful  and  the  ambiguity  such 
that  the  intention  is  to  be  ascertained  from  ezr 
trinsic  evidence,  the  construction  is  generally  a 
question  of  fact  for  the  jury.""  And  in  another 
ease  it  has  been  held  that  where  the  language  of  a 
by-law  is  doubtful  its  construction  4|i  a  mixed  ques- 
tion of  law  and  fact."  Of  course  where  the  appli- 
cation of  a  by-law  depends  upon  a  question  of  fact, 
such  quesfiion  is  for  the  jury."  This,  however,  is 
not  a  matter  of  interpretation  of  the  by-law. 

[$  441]  c.  Powers  of  Oonrt.  While  a  court  of 
equity  can  interpret  the  meaning  of  the^  by-laws  of 
a  corporation,  it  cannot  make  a  by-law,,  and  there- 
fore if  a  by-law  is  meaningless  it  is  void,  and  the 
court  cannot  substitute  another  on  the  theory  of 
giving  effect  to  the  intention  of  the  parties  or 
otherwise." 

[(  442]  d.  Powers  of  Board  of  Directors.  The 
board  of  directors  of  a  corporation  may  interpret 
an  ambiguous  by-law,"  and  for  doing  so  no 
formality  is  essential,  but  their  interpretation  may 
arise  from  their  conduct  and  methods  of  trans- 
acting business.^ 

[$  443]  11.  Actioiu  upon  By-Laws.  Actions 
may  be  brought  upon  by-laws  by  corporations 
against  their  members,  and  vice  versa,  and,  within 


31  Fed.  122:  Moray  ▼.  Monk,  142 
Ala.  1TB,  38   8  286. 

8».  D.  C. — Berkeley  v.  Harper,  S 
App.   SOS. 

Ga. — Stames  v.  Atlanta  Police  Re- 
Uef  Assoc.,   2  Oa.  A.  237,  hi  SB  481. 

III.— PlattdeuUche  Grot  OUde  v. 
Ross.   117   111.  A.  247. 

Ind. — Supreme  Lodge  K.  P.  W.  v. 
Schmidt.  98  Ind.  374;  Brotherhood  of 
Locomotive  Firemen,  etc.  v,  Corder, 
SI  Ind.  A.   214,  $7  NB  126. 

Mass. — Supreme  Council  A.  L.  H. 
T.  Perry,  140  Mass.  S80,  6  NB  634. 

N.  Y.— 'Massey  v.  Rochester  Mut. 
Relief  Soc,  102  N.  T.  623.  7  NE  619; 
licahy  V.  Mooney,  39  Misc.  829,  81 
NTS   360. 

Pa. — Woolford'a  App..  126  Pa.  47, 
17  A  624. 

Wis.— Ballon  y.  Gile,  60  Wis.  614. 
7  NW  661;  Erdmann  v.  Mutual  Ins. 
Co.  O.  H.  S.  yr.,  44  Wis.  376; 
Schunck  v.  Qcgeneeitlger  Wlttwen, 
etc.  Fond,   44  Wis.  369. 

tal  ror  •  foil  diaenssloii  of  this 
iject  and  collection  of  the  cases 
Me  Beneficial  Associations,  {  33: 
Mutual  Benefit  Insurance  £29  C^c  66 
«t  seq]. 

TO.  Ga. — ^Huasey  v.  Gallagher,  61 
Oa.  86;  Savannah  Cotton  Bxch.  v. 
State.   64   Ga.   668. 

111.— Feo.  V.  Chicago  Bd.  of  Trade, 
W  111.   134. 

Ind. — Supreme  Lodge  K.  P.  v. 
Knight,  117  Ind.  489,  20  THE  479,  3 
LRA   409. 

Mass. — Spilman  v.   Supreme   Coun- 
«il  H.  C,    157  Mass.   128,  31  NE  778. 
Mich. — ^Peo.  y.  St.  George's  Soc,  28 
Mich.  261. 

Nebr. — ^Jones  v.  State,  28  Nebr. 
<«,  44   NW    658,  7  LRA  325. 

N.  Y. — Lafond  v.  Deems,  81  N.  T. 
U7.  8  AbbNCas  344;  Kehlenbeck  v. 
Logeman,  10  Daly  447;  Olery  v. 
Brown,  51  HowPr  92. 

n,  U.  8. — In  re  Gaylord,  111  Fed. 
il7. 

Ala — Montgomery  County  Medical, 
etc,  Soc.  V.  Weatherly,  76  Ala.  248. 
.  m. — Supreme  Council  A.  L.  H.  v. 
Haas,  116   111.  A.  687. 

Ind. — Supreme  Lodge  v.  Abbott, 
82  Ind.  1.  6.  7  (where  a  by-law  of  a 
supreme  \oAg6  which  provided  that 
"any  lodge  failing,  neglecting  or  re- 
fusing to  forward  assessments  with- 
in thirty  days  from  the  date  of  said 
DoUce    Cot    tbe   death]    shall    stand 


suspended,  and  if  a  death  occur  in 
said  lodge  during  such  suspension, 
no  death  l>eneflt  shall  be  paid,"  waa 
construed  as  if  it  read;  "If  a  death 
occur  in  said  lodge  during  such  sus- 
pension, no  death  benefit  shall  be 
paid  during  such  suspension"). 

Kan. — Modern  Woodmen  of  Amer- 
ica V.  Jameson,  48  Kan.  718,  80  P 
460. 

Mass. — Genest  v.  L'Unlon  St.  Jo- 
seph, 141  Mass.  417,  6  NE  380;  Gray 
V.  Christian  Soc,  137  Mass.  329,  330, 
60  AmR  310  (holding  that  a  mem- 
ber of  a  religious  society  could  not 
be  deprived  of  his  membership  ex- 
cept by  a  vote  of  the  society  after 
a  hearing  under  a  by-law  providing 
that  "any  member  who  shall-  either 
cease  to  regularly  worship  with  the 
society,  or  who  shall  faJl  to  con- 
tribute to  the  support  of  its  public 
worship  for  the  term  of  one  year, 
shall  have  his  or  her  Tiame  dropped 
from  the  list  of  members");  Dolan 
V.  Court  Good  Samaritan  No.  6910 
A.  O.   O.  F.,   128   Mass.  437. 

Mich. — Cohen  v.  Supreme  Sitting 
O.  I.  H..  105  Mich.  283,  83  NW  304; 
Peo.  V.  Mechanics'  Aid  Soc.  22  Mich. 
86. 

Minn. — ^Thibert  v.  Supreme  Lodge 
K.  H~  78  Minn.  448,  81  NW  220,  79 
XmSR  412,   47  LRA  136. 

Miss. — Knights  of  Pythias  ▼.  Jones, 
100  Miss.  467,   68   S   468. 

Pa. — Com.  V.  Detwlller,  131  Pa. 
614,    18   A   990,   992,   7   LRA   367,    360. 

Tex. — McCorkle  v.  Texas  Benev. 
Assoc,  71  Tex.  149,  8  SW  618. 

Wis. — Erdmann  v.  Mutual  Ins.  Co., 
O.  H.  S.  W.,  44  Wis.  376;  Schunck 
V.  Oegenseltlger  Wittwen,  etc..  Fond, 
44    Wis.    369.  \ 

See  also  Beneficial  Associations 
(  33;  Mutual  Benefit  Insurance  [29 
Cyc  187]. 

78.  In  re  Gaylord,  111  Fed.  717; 
Schmidt  V.  German  Mut.  Ins.  Co.,  4 
Ind.  A.  340,  30  NE  939.  See  also 
Beneficial  Associations  9  33;  Mutual 
Benefit  Insurance   [29  Cyc  167]. 

73.     Ala. — Montgomery  County 

Medical,  etc.,  Soc.  v.  weatherly,  76 
Ala.  248. 

Cal. — Bell  V.  Standard  Quicksilver 
Co.,  146  Cal.   699,   81   P  17. 

Me. — ^Andrews  v.  Union  Mut.  F. 
Ina  Co.,  37  Me.  268. 


Md.— Baltimore  Bldg.,  etc.,  Assoc. 
V.  Powhatan  Impr.  Co.,  87  Md.  69, 
39   A  274. 

Mass. — Hartford  v.  Co-op.  Mut. 
Homestead  Co.,   128   Mass.   494. 

74.  Boogher  v.  Maryland  L.  Ins. 
Co.,  6  Mo.  A.  692;  Carney  v.  New 
York  L.  Ins.  Co.,  162  N.  Y.  463,  67 
NE  78.  78  AmSB  347,  49  LRA  471: 
Baltimore,  etc..  Employes'  Relief 
Assoc  v.  Post,  122  Pa.  679,  15  A 
886.  8  AmSR  147.  i  LRA  44.  See 
also  Beneficial  Associations  }  106; 
Mutual  Benefit  Insurance  [29  Cyc 
249].- 

75.  SUte  V.  Conklin,  34  Wis.  21, 
32  (where  it.  was  said:  "Contrary 
to  the  rule  which  obtains  in  the  con- 
struction of  general  or  public  laws, 
which  does  not  permit  the  introduc- 
tion of  parol  or  other  extrinsic  evi- 
dence of  this  nature  to  aid  in  solv- 
ing doubts  or  removing .  ambiguities 
arising  upon  the  language  employed 
by  the  legislature,  the  proof  may 
here  be  admitted  for  that  purpose"). 

78.  Montano  v.  Missanellese  Mut 
Aid  Soc,  72  Misc  516,  130  NY3  455. 

77.  Alexander  v.  Parker,  144  111. 
365,  33  NE  183,  19  LRA  187  [rev  42 
111.  A.  466];  Shelden  v.  National  Ma- 
sonic Ac«^Assoc,  122  Mlcti.  403,  81 
NW  266.  Zee  Beneficial  Associations 
I  106;  Mutual  Benefit  Insurance  [29 
Cyc  247  et  seq]. 

78.  Scanlan  v.  Snow,  2  App.  (D. 
C.)  187,  166  (holding  that  a  court  of 
equity,  while  it  can  interpret  the 
meaning  of  the  by-laws  of  a  cor- 
poration, cannot  make  by-laws,  and 
therefore,  where  the  by-laws  of  a 
corporation  organised  under  general 
incorporation  laws  provided  that 
"the  constitution  of  this  association 
may  be  altered  or  amended  by  a 
two-thirds  vote  of  the  association 
at  any  annual  meeting,"  and  the 
provision  was  meaningless.  Inas- 
much as  the  statute  law  and  the 
certificate  of  incorporation  consti- 
tuted the  organic  law  of  the  asso- 
ciation, and  the  term  "by-laws,"  and 
not  "constitution,"  was  probably  in- 
tended to  be  used,  nevertheless  it 
was  not  competent  for  a  court  of 
equity    to    make   the   substitution). 

79.  Wait  V.  Homestead  Bldg.  As- 
soc, 76  W.  Va.   431,   85    SE  637. 

80.  Wait  y.  Homestead  Bldg. 
soc,   76   W.   Va    431,   85   SE   837. 
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limits  already  pointed  out,"  against  third  persons, 
trhere  the  by-law  operates  as  a  eoptract  between 
the  corporation  and  the  member  or  third  person,*' 
as  the  case  may  be. 

[$  444]  12.  Effect  of  Failure  to  Enact  By-Laws. 
In  the  absence  of  charter  or  statutory  provisions  to 
the  contrary  by-laws  are  not  necessary  either  to 
the  existence  of  a  corporation  or  to  the  valid  exer- 
cise of  the  po'ttrers  conferred  upon  it.  They  are 
"unnecessary,  it  all  cases  where  the  charter  suffi- 
ciently provides  for  the  government  of  the  body. ' '  ** 
And  even  where  the  governing  statute  in  express 
terms  confers  upon  the  corporation  the  power  to 
adopt  by-laws,  the  failure  to  exercise  the  power  will 
be  ascribed  to  mere  nonaction  which  will  not  render 
void  any  acts  of  the  corporation  which  would  other- 
wise be  vaM.** 

[$  445]    B.    Power  to  Enact  and  Mode  of  En- 


acting By-Laws— 1.  Power  to  Enact  in  CteneiaL^ 
Ordinarily  the  charter  of  a  corporation  or  the  gen- 
eral law  expressly  confers  the  power  to  enact  or 
adopt  by-laws;**  but  this  is  not  at  all  necessary. 
By  the  principles  of  the  'common  law,  every  cor- 
poration aggregate  possesses  the  inherent  power, 
subject  to  restrictions  in  its  charter,  articles,  or 
certificate  of  incorporation,  to  make  all  necessary 
and  legal  by-laws,  rules,  and  regulations  for  its 
government  and  operation,  although  such  power 
may  not  be  expressly  conferred  in  its  charter,  in 
the  statute  of  its  creation,  of  in  any  other  statute." 
It  is  regarded  as  a  power  that  is  included  in  the 
g^nt  of  the  capacity  of  being  a  corporation,  and  is 
generally  said  to  be  "an  incident  to  a  corpora- 
tion."** As  we  shall  hereafter  see,  however,  the 
power  to  enact  by-laws  is  not  unlimited,  bat  on 
the  contrary  it  may  be  expressly,  and  is  always  im- 


ti;! 


n.    See  supra  S  4SS. 

sa.  Schrlck  T.  St.  Louis  Mut. 
House  BIdK.,  Co.,  34  Mo.  423  (holding, 
however,  that  such  an  action  could 
not  be  maintained  if  the  by-law  had 
been  repealed  by  substitution  during 
the  membership  of  plaintiff  and  be- 
Tore  the  bringing  of  his  action). 
And  see  supra  SS   432,  436. 

83.  Thomas  v.  Dakln,  22  Wend. 
(N.  Y.)  9,  70  (per  Nelson,  C.  J.); 
and  other  cases  in  following  note. 

84.  Powell  V.  MoMullan  Lumber 
Co.,  153  N.  C.  62,  58.  68  SE  926 
'  3uot  Cyc] ;   Steger  v.   Davis,    8  Tex. 

:lv.  A.  23.  27  SW  1068.  And  see 
Renn  v.  U.  S.  Cement  Co.,  36  Ind.'  A. 
149,  73  NE  269  (recognising  rule); 
Matter  of  David  Jones  Co.,  67  Hun 
360.  22  NTS  318  (holding  that  if  a 
by-law  for  the  election  of  directors 
had  not  been  adopted  and  published 
as  provided  by  a  section  of  the  gen- 
eral corporation  law,  a  valid  election 
might  nevertheless  be  held  under 
other  sections  of  the  statute  on  the 
call  of  any  member  of  the  corpora- 
Uon). 

85.  Power  to  idtar,  a™*"*,  or  r^ 
peal  see  infra   i   464   et  seq. 

88.    See   statutory   provisions. 

87.  U.  S.— Southern  Pac.  R.  Co.  v. 
Orton,  32  Fed.  467,  6  Sawy.  157;  Fal- 
coner v.  Campbell,  8  F.  Cas.  No. 
4,620,   2  McLean  196. 

Ala. — Supreme  Commandery  K.  Q. 
R.  V.  Alnsworth,  71  Ala.  i3e,  46  AmR 
332;  Security  Lioan  Assoc,  v.  Ldike, 
69  Ala.  466;  Cunningham  v.  Alabama 
L.  Ins.,  etc.,  Co.,   4  Ala.   652. 

Cal.— Wells  V.  Black,  117  Cal.  167, 
48  P  1090,  69  AmSR  162,  37  LRA 
619;  Vercoutere  v.  Golden  State 
Land  Co.,  116  Cal.  410,  48  P  375; 
Bomstein  v.  District  Grand  Lodge 
I.  O.  B.  B.,  2  Cal.  A.  624,  84  P  271; 
People's  Home  Sav.  Bank  v.  Sadler, 
1  Cal.  A.   189.   81   P  1029. 

Ck>nn. — State  v.  Tudor,  6  Day  329, 
6  AmD  162. 

D.  C. — Walker  v.  Johnso017  App. 
144.  ^ 

Ga ^Harrington   v.   Worklngmen's 

Benev.  Assoc,   70  Oa.  340. 

111. — Allen  V.  Chicago  Undertakers' 
Assoc,  232  111.  468.  83  NE  952;  Man- 
ufacturers' Eiichibltion  Bldg.  Co.  v. 
Landay,  219  111.  168,  76  NB  146;  In- 
ter-Ocean Pub.  Co.  V.  Associated 
Press,  184  111.  438,  66  NE  822,  76 
AmSR  184,  48  LRA  568;  Peo.  v.  Chi- 
cago Live  Stock  Exch.,  170  111.  556, 
48  NE  1062,  62  AmSR  404,  39  LRA 
373;  Sturges  v.  Chicago  'Trade  Bd., 
86  111.  441;  Baxter  v.  Chicago  Trade 
Bd.,  83  111.  146;  Peo.  v.  Chicago 
Trade  Bd.,  80  III.  134:  Fisher  v.  Chi- 
cago Trade  Bd.,  80  111.  86;  Peo.  v. 
Ittner,  165  111.  A.  360;  Manufactur- 
ers Exhibition  Bldg.  Co.  v.  Landay, 
121  III.  A.  96  [rev  on  other  grounds 
219  111.  168,  76  NE  146J;  Blasin- 
game  v.  Royal  Circle,  111  111.  A.  202; 
wierman  v.  International  Bldg.,  etc. 
Union,  67  111.  A.  550. 

Ind. — Supreme  Lodge  K.  P.  v. 
Knight.    117   Ind.    489.   20   NB   479,    3 


LRA  409;   Oreen   v.   Felton,   42   Ind. 
A.  676.  84  NE  166. 

Iowa. — Van  Atten  v.  Modem 
Brotherhood  of  America,  131  Iowa 
232,  108  NW  313;  Farmers'  Mut. 
Hail  Ins.  Assoc  v.  Slattery,  116 
Iowa  410.  88  NW  949. 

La. — German  Evangelical  Cong.  v. 
Pressler,  17  La.  Ann.  127. 

Me. — Came  v.  Brigham,  39  Me.  36. 

Md. — Anacosta  Tribe  No.  12,  I.  O. 
R.  M.  v.  Murbach.  13  Md.  91,  71  AmD 
626. 

Mass. — Taylor  v.  Edson,  4  Gush. 
622. 

Mich. — Williams  v.  Detroit,  2  Mich. 
660;  CahlU  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  124,  43  AmD  457. 

Miss. — ^Hundermark  v.  New  South 
Bldg.,  etc.  Assoc.,  29  8  628. 
Nebr. — ^Miller    v.    Farmers'    Milling, 
etc,   Co.,   78  Nebr.  441,  110  NW  996, 
126  AmSR  606. 

N.  H. — State  v.  Ferguson,  3S  N.  H. 

N.  J.— State  V.  Morristown,  S3  N. 
J.-  L.  67;  Taylor  v.  Griswold.  14  N. 
J.  L.  222,  27  AmD  33;  Kearney  v. 
Andrews,  10  N.  J.  Eq.  70;  Leggett 
v.  New  Jersey  Mfg.,  etc,  Co.,  1  N.  J. 
Eq.   641,   23  AmD  728. 

N.  Y.— Engelhardt  v.  Fifth  Ward 
Permanent  Dime  Sav.,  etc,  Assoc, 
148  N.  Y.  281.  42  NB  710,  36!  LRA 
289;  Burden  v.  Burden,  8  App.  Div. 
160,  40  NY3  499  [aff  169  N.  T.  287, 
54  NE  171:  Poultney  v.  Bachman,  31 
Hun  49:  Peo.  v.  Sailors'  Snug  Har- 
bor, 64  Barb.  632 •  Peo.  v.  Erie  Coun- 
ty Medical  Soc,  24  Barb.  570;  Drake 
V.  Hudson  River  R,  Co.,  7  Barb.  608; 
Stein  v.  Marks,  44  Misc  140,  89  NTS 
921;  Thomas  v.  Dakln,  22  Wend.  9; 
In  re  Long  Island  R.  Co.,  19  Wend. 
37,  32  AmD  429;  Peo.  v.  Throop,  12 
Wend.  183:  Mechanics',  etc..  Bank  v. 
Smith,  19  Johns.  115. 

Pa. — Lovell  v.  Women's  Pennsyl- 
vania Soc.  P.  C.  Ai!  236  Pa.  601,  84 
A  618;  Bagley  v.  Reno  Oil  Co.,  201 
Pa.  78,  50  A  760.  66  LRA  184;  St. 
Mary's  Ben.  Soc.  v.  Burford,  70  Pa. 
821;  Alters  v.  Journeymen  Bricklay- 
ers' Protective  Assoc,  19  Pa.  Super. 
272;  In  re  Skandlnaviska,  3  Pa.  Dist. 
235. 

R.  I. — Ireland  v.  Globe  Milling, 
etc.,  Co.,  19  R.  I.  180.  32  A  921,  61 
AmSR  756,   29   LRA   429,  ' 

S.  C. — Palmetto  Lodge  No.  6  I.  O. 
O.  F.  V.  Hubbell,  33  S.  C.  L.  457,  49 
AmD  604;  St.  Luke's  Church  v.  Mat- 
hews, 4  S.  C.  Eq.  678,  6  AmD  619. 

Tenn.— State  v.  Vanderbilt  Univ., 
129  Tenn.  279.  164  SW  1161:  Bailey 
V.  Master  Plumbers'  Assoc,  103  Tenn. 
99,  62  SW  853,  46  LRA  561;  Martin 
V.  Nashville  Bldg.  Assoc,  2  Coldw. 
418;  Herring  v.  Ruskln  Co-op.  Assoc, 
(Ch.)  52  SW  327;  Bearden  v.  Peoples 
Bldg.,  etc,  Assoc,  (Ch.)  49  SW  64. 

Tex. — Tempel  v.  Dodge,  89  Tex.  69, 
82   SW   614,   33   SW   222. 

Utah. — Stllwell  v.  People's  Bldg., 
etc.,  Assoc,  19  Utah  257,  57  P  14. 

Wis. — ^North  Milwaukee  Town  Site 


Co.  No.  2  V.  Bishop,  lOS  Wis.  492, 
79  NW  186,  46  LRA  174;  Germania 
Iron  Mln.  (Jo.  v.  King,  94  Wis.  439, 
69  NW  181,  86  LRA  51;  State  v. 
Milwaukee  Chamber  of  Commerce.  47 
Wis.  670,  3  NW  760;  Dickenson  v. 
Milwaukee  Chamber  of  Commerce,  29 
Wis.   46,    9  AmR  644. 

Eng. — Dunston  v.  Imperial  Gas 
Light,  etc..  Co.,  3  B.  &  Ad.  125,  2t 
E(;L  68,  110  Reprint  47;  River  Tone 
Conservators  v.  Ash,  10  B.  &  C.  349, 
21  ECL  162,  109  Reprint  479,  7  ERC 
239  and  note;  Feltmakers  v.  Davis.  1 
B.  &  P.  98,  126  Reprint  799;  Rex  v. 
Westwood,  7  Blng.  1,  20  EX7L  11,  131 
Reprint  1,  4  Bllgh  N.  S.  21S,  6  Re- 
print 76,  2  Dow  &  CI.  21.  6  Reprint 
637  raff  4  B.  i  C.  781,  10  ECL  799. 
107  Reprint  12611;  Sutton's  HospiUl 
C^se,  10  Coke  2ia,  77  Reprint  960: 
Rex  V.  Lyme  Regis,  1  Dougl.  149.  99 
Reprint  98;  Norrls  v.  Staps,  Hob. 
210,  80  Reprint  357;  London  v.  Van- 
acker,  Garth.  480,  90  Reprint  876,  Ld. 
Rayra.  496,  91  Reprint  1231;  Child  v. 
Hudson's  Bay  C^o.,  2  P.  Wms.  207,  24 
Reprint  702. 

88.  Green  T.  Felton,  42  Ind.  A.  676. 
84  NE  166;  Matthews  v.  Associated 
Press,  136  N.  Y.  383,  38  NB  981,  32 
AmSR  741;  Mechanics',  etc..  Bank  v. 
Smith,  19  Johns.  (N.  Y.)  IIB  (per 
Wood  worth,  J.);  Joneshoro  v.  McKee, 
2  Yerg.  (Tenn.)  167;  Rex  v.  West- 
wood,  4  B.  ft  C.  781,  10  ECL  799,  107 
Reprint  1261  Caff  7  Blng.  1,  20  ECL 
11,  131  Reprint  1,  4  Bllgh  N.  S.  213. 
6  Reprint  76,  2  Dow  ft  CI.  21,  6  Re- 
print 637];  London  v.  Vanacker, 
Carth,  480,  90  Reprint  876  (per  Lord 
Holt,  C.  J.);  Sutton's  Hospital  Case. 
10  Coke  23a,  77  Reprint  960:  Norria 
V.  Staps,  Hob.  210,  80  Reprint  367: 
Child  V.  Hudsoit's  Bay  Co.,  Z  P.  Wms. 
207,  24  Reprint  702;  1  Kyd  Corp.  69. 
And  see  other  cases  in  preceding 
Ifote. 

"The  power  to  make  by-laws  la  In- 
herent in  every  corporation  whether 
expressly  given  to  It  or  not  by  the 
statute  that  created  it.  Among  the 
powers  that  are  necessarily  and  in- 
separably incident  to  evenr  corpora- 
tion, as  enumerated  by  Blackstone. 
is  the  power,  "To  make  by-laws  or 
private  statutes  for  the  better  gov- 
ernment of  the  corporation;  which 
are  binding  upon  themselves,  unless 
contrary  to  the  laws  of  the  land,  and 
then  they  are  void.  This  is  also  in- 
cluded by  the  law  in  the  very  act  of 
incorporation;  for  as  natural  reason 
is  given  to  the  natural  body  for  the 
governing  it,  so  by-laws  or  statutes 
are  a  sort  of  political  reason  to  gov- 
ern the  body  politic'  Ctoolejr's 
Blackstone,  Beok  1,  476.  The  sanne 
doctrine  has  been  frequently  an- 
nounced by  the  courts  of  this  coun- 
try." Peo.  V.  Ittner,  166  111.  A  380. 
363.  And  see  other  cases  supra  tbis 
note  and  In  preceding  note. 

[a]  A  olaiuie  in  a  oliartar,  glvintr 
"the  force  and  effect  of  legal  enact- 
ment"  to   the   "constitution   and  by- 
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pliedly,  limited  by' the  eharter  or  general  law,  and 
it  is  impliedly  limited  to  sueh  by-laws  as  are  con- 
sistent with  the  eharter  or  governing  statute  and 
the  articles  or  certificate  o£  incorporation,  and  such 
as  are  not  contrary  to  general  law,  eto.^' 

After  dinolntion.  Of  course,  after  a  corpora- 
tion has  been  absolutely  dissolved,  as  by  expiration 
of  the  period  for  which  it  was  created,  it  cannot 
do  any  corporate  act,  and  therefore  it  no  loiter 
has  the  power  to  adopt  by-laws.'" 

[i  446]  2.  By  Whom  Adopted'V-a.  dtmaal 
Bide.  Frequently  the  charter  or  governing  statute 
expressly  vests  the  power  to  adopt  by-laws  for  a 
corporation  in  the  stockholders  or  members;".'  and 
this  is  generally  the  rule  even  when  the  charter  or 
statate  is  silent  on  the  subject.  Unless  the  oonsti- 
tntion  of  the  corporation  or  its  governing  statute 
has  vested  the  power  of  making  by-laws  in  some 
particular  board  or  body,  the  rule  is  that  it  can 
be  exercised  only  by  the  constituent  body,  and  then 
only  by  the  most  numerous  body  or  constituency, 
which  is  usually  the  stockholders  or  members  of 
the  corporation  at  large,  and  they  cannot  be 
adopted  by  .the  board  of  directors  or  trustees  or 
by  other  ofScers,  unless  specially  authorized.'^    But 

lavs"  that  may  be  adopted,  confers 

no   greater    power    than    ia    usually 

given     In     charters     without     such 

clause.      Martin    v.    Nashville    Bldg. 

Assoc,   2   Coldw.    (Tenn.)    418. 
[b1   OontrasT  diet*. — (1>  Cases  are 

found  where  the   proposition   is  put 

forward  that  corporations  must  show 

their  power   to  pass   by-lawa    (Dun- 
ham  V.   Rochester,    5    Cow.    (N.   T.) 

4<2)    (2)    and    bring    themselves   by 

proof  within   that  power   <Taylor  v. 

Griswold,    14   N.    J.   L.    222,    27   AmD 

13) ;    (3)    and    that   a   nonproflt   cor- 
poration   is    limited    to    the    powers 

enumerated    in    its    charter,    together 

with  those  necessarily  Implied  from 

the    objects    of    incorporation,     and 

therefore    by-laws    adopted    without 

authority    expressed    or    Implied   are 

Inoperative  and  void  (Bailey  v.  Mas- 
ter Plumbers,    108   Tenn.   99,    122,   62 

8W  8S3,  46   LRA  E61).     (4)   But  the 

proper  conception  is  that  the  posses- 

elon  of  the   power  to  make  the   by- 
laws  is    presumed.      See    cases    and 

authorltiea    In    preceding    note    and 

supra  this  note. 
89.    See  Infra  i  460  et  seq. 
9a   Knights  of  Pythias  v.  Weller, 

$3  Va.  606,  26  BE  891.    See  also  Infra 
XVIII. 

91.  FowMT  to  alter,  amend,  or  re- 
pnl  see  infra  f  466. 

Qnonnn.  and  aialoritjr  la  eiuwtiiic 
by-law*  see  infra  {  461. 
93.    See  Infra  |  447. 
93.  U.  S. — ^Thayer  v.  Herrlck,  38  P. 
Cas.  No.  18.868. 

Cal.— Winis  V.  Lauridson,  161  Cal. 
10«.  118  P  510. 

111. — Supreme  Lodge  ^  P.  v.  Mc- 
Lennan, 171  111.  417,  49  NB  680  faff 
6»  m.  A.  699];  Peo.  v.  Ittner,  166 
IlL  A.  860  (recognising  the  rule  in 
the  absence  of  provision  to  the  con- 
trary); Free  Home  Bldg.,  etc.,  Assoc. 
V.  Edwards,  124  111.  A.  191  raff  223 
ni  1Z6,  79  NB  64]  (holding  that  the 
board  of  directors  of  a  homestead 
loan  association  had  no  power  to 
enact  by-laws). 

Ind. — Morton  {Jravel  Road  Co.  v. 
Wysong,  61  Ind.  4  (where  it  Is  said 
that  in  Indiana  the  power  to  make 
hjr-laws  resided  in  the  members  of 
the  corporation  at  large,  where  there 
vaa  no  law  or  valid  usage  to  the 
contrary). 

Ud. — Darrln  v.  Hoff,  99  Md.  491, 
590.  58  A  196  [quot  <3yo];  Union 
Bank  t.  Rldgely,  1  Harr.  ft  G.  324. 

Mass. — Salem  Bank  v.  Gloucester 
Bank.  17  Mass.  1,  9  AmD  111. 

Miss. — ^Holly  Springs  Bank  v.  Pin- 
son,  58  HlSB.  421,  68  AmR  830. 


in  the  absence  of  eharter  or  statutory  restrictions, 
the  stockholders  or  members  may  confer  the  i>ower 
to  adopt  by-laws,  either  generally  or  for  particular 
purposes,  on  the  directors  or  tmstees  or  other 
offleera.**  In  the  absence  of  a  provision  establish- 
ing a  different  rule,  a  by-law  which  is  within  thie 
express  or  implied  powers  of  the  corporation  may 
be  adopted  by  a  majority  vote  of  the  members  or 
stockholders.* 

[i  447]  b.  Under  Special  Charter  or  Statntoiy 
Provisions.^  Of  course,  if  the  charter  of  a  cor- 
poration or  its  governing  statute  expressly  vests 
the  power  to  make  by-laws  in  the  stockholders  or 
members  exclusively,  it  must  be  followed,  and  in 
such  a  case  they  cannot  be  made  by  the  directors, 
trustees,  or  .other  subordinate  body  or  officers.'^  On 
the  other  hand,  the  power  is  frequently  conferred 
by  charter  or  statute  upon  the  board  of  directors 
or  trustees,  or  other  subordinate  body  or  oflBcers, 
either  generally  or  for  particular  purposes,  and  in 
such  cases  the  power  may,  and  generally  must,  be 
exercised  accordingly,  and  not  by  the  stockholders 
or  members  at  large  only,  unless  they  are  also 
givea  such  power,"*  nor  by  a  board  or  of&eer  other 


Mo. — Brlnkerhoft-PHrrls  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo.  447, 
24  SW  129:  Kllx  v.  Polish  Roman 
Catholic  St.  Stanislaus  Parish,  187 
Mo.  A.  847,  118  SW  1171:  Watson  v. 
Sidney  P.  Woody  Printing  Co.,  66 
Mo.  A.  145;  Albers  v.  St.  Louis  Mer- 
chants' Bzch..  89  Mo.  A.  583;  State 
Sav.  Assoc.  V.  Nixon- Jones  Printing 
Co.,  28  Mo.  A.  642;  Carroll  v.  Mullan- 
phy  Say.  Bank,  8  Mo.  A.  249. 

Nev. — State  v.  Curtis.  9  Nev.  826. 

N.  J. — In  re  Grifflng  Iron  Co.,  68 
N.  J.  L.  168.  41  A  981  [aff  68  N.  J.  L. 
367  mem.   46  A  1097  mem]. 

N.T. — Peo.  v.  Throon  12.  Wend. 
183  ' 

dkl. — Cummlngs  v.  State,  47  Okl. 
627,  149  P  864,  LKA1916E  774. 

Pa. — Altera  v.  Journeymen  Brlck- 
layors'  Protective  Assoc,  19  Pa. 
Super.  372;  United  Fire  Assoc,  v. 
Benseman,   4   WklyNC    1. 

Tenn. — Supreme  Lodge  K.  P.  v.  La 
Malta,  95  Tenn.  157,  81  SW  498,  30 
LRA  838;  Martin  v.  Nashville  Bldg. 
Assoc,  2  Coldw.  418. 

Va. — Stevens  v.  Davison,  18  Oratt. 
(69  Va.)    819,  98  AmD  692. 

Wis. — North  Milwaukee  Town  Site 
Co.  No.  2  V.  Bishop,  103  Wis.  492.  79 
NW  786,  46  LRA  174  [overr  dictum 
In  re  Klaus,  67  Wis.  401,  29  NW  582]. 

Eng. — Rex  v.  Westwood,  4  B.  &  C. 
781,  10  ECL  799,  107  Reprint  1251 
[afr  7  BIng.  1,  20  ECL  11,  131  Reprint 
1,  4  Bligh  N.  S.  213,  6  Reprint  76,  2 
Dow  &  CI.  21,  6  Reprint  627];  Rex 
V.  Head.  4  Burr.  2516,  98  Reprint 
320;  Grant  Corp.  p  77  [clt  Rex  v. 
Westwood,  supra]. 

Ont. — ^Kelly  v.  Electrical  Constr. 
Co.,  16  Ont.  L.  282,  10  OntWR  704; 
Stephenson  v.  Vokes,  27  Ont.  691. 

94L  Willis  v.  Laurldson,  161  Cal. 
106,  118  P  630  (but  only  by  written 
consent  of  two  thirds  of  the  mem- 
bers as  required  by  the  by-laws); 
Cahill  V.  Kalamazoo  Mut.  Ins.  Co..  2 
Dougl.  (Mich.)  124,  '43  AmD  457; 
Ex  p.  Wlllcocks.  7  Cow.  (N.  Y.)  402, 
17  AmD  525:  Stevens  v.  Davison,  18 
Gratt.  (69.  Va.)  819,  98  AmD  692. 
Se&  also  Rex  v.  Spencer,  8  Burr. 
1827,  97  Reprint  1121. 

95.  G.  W.  Jones  Lumber  Co.  v. 
Wlsarkana  Lumber  Co.,  125  Ark.  66, 
187  SW  1068:  Scanlan  v.  Snow,  2 
App.  (D.  C.)  137;  Renn  v.  U.  S.  Ce- 
ment Co.,  86  Ind.  A.  149,  78  NE  269; 
£!ast  Tennessee,  etc.,  R.  Co.  v.  Gam- 
mon, 5  Sneed  (Tenn.)  667.  See  also 
infra  IS  451,  466;  and  generally  in- 
fra I   1291   et  seq. 

96.  Power  to  altor,  aaMaA.  or  r*. 
peal  see  Infra  i  466. 


97.  111.— rSupreme  Lodge  K  P.  v. 
Kutscher,  179  111.  340,  63  NE  620,  70 
AmSR  116  [rev  72  111.  A.  462]. 

Mo. — Brinkerhoff-FarrlB  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo. 
447,  24  SW  129. 

^I.  Y. — Matter  of  Empire  State  Su- 
preme Lodge  D.  H.,  53  Misc.  344,  108 
NYS  465  [aft  on  opinion  below  118 
App.  DIv.  616,  108  NTS  1124  mem]. 

(5kl. — Cummlngs  v.  State,  47  Okl. 
627,  149  P  864,  LRA1916B  774. 

Tenn. — Supreme  Lodge  K.  P.  v.  La 
Malta,  96  Tenn.  167,  31  SW  498,  30 
LRA  838. 

Can. — North-West  Electric  Co., 
Ltd.  V.  Wall*,  29  CSm.  S.  C.  38. 

[a]  Who  axe  "■toOKhoUlMs."->In 
Oklahoma,  under  Rev.  L.  (1910)  i 
1227,  providing  that  the  persons  sign-' 
ing  articles  of  incorporation  and 
their  associates  and  successors  shall 
be  a  body  politic  and  corporate  by 
the  name  and  for  the  purposes  stated 
in  the  articles,  those  who  sign  the 
articles  of  Incorporation  and  sub- 
scribe for  stock  are  "stockholders" 
who  can  adopt  by-laws,  and  It  makes 
no  difference  that  they  have  not  paid 
for  the  stock  subscribed  or  that 
stock  certlBoates  have  not  been  Is- 
sued to  them.  Cummlngs  v.  State,  47 
Okl.  627,  149  P  864.  LRA1916E  774. 

[b]  By  poUoyholdsrs  In  mutual 
Inmrance  compaay. — In  the  New 
York  Insurance  L.  f  209  (2  Consol. 
L.  c  28;  L.  [1892]  c  690),  providing 
that  every  insurance  association 
other  than  secret  fraternal  societies 
must,  before  the  adoption  of  any  by- 
laws or  amendments  thereto,  cause 
the  same  to  be  mailed  to  the  mem- 
bers and  directors  of  such  associa- 
tion, together  with  a  notice  of  the 
time  and  place  when  the  same  shall 
be  considered,  etc.,  and  that  not  less 
than  Ave  days'  notice  of  such  meet- 
ing shall  be  given  to  each  director, 
and  to  each  member  and  policyhold- 
er, in  such  manner  as  the  by-laws 
direct  etc.,  vests  in  the  policyhold- 
ers of  a  mutual  Insurance  organiza- 
tion the  sole  power  to  adopt  by-laws 
for  its  management.  Matter  of  Em- 
pire State  Supreme  Lodge  D.  H.,  53 
Misc.  344,  103  NYS  466  [aft  on  op 
below  118  App.  Div.  616,  108  NTS 
1124   mem]. 

96.  111. — Manufacturers  Exhibition 
Bldg.  Co.  v.  Landay,  219  111.  168,  76 
NE  146  [rev  121  111.  A.  96];  Stelnweg 
V.  Anteseptal  Liquid  Soap  Co..  168 
111.  A.  479;  Peo.  v.  Ittner,  166  111.  A. 
860;  Independent  Brewing  Assoc,  v. 
Klein,  136  111.  A.  234  [rev  on  other 
grounds    231    111.    694,    83    NE    434]. 
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than  the  one  designated.**  Bat  -where  the  direotors 
or  trustees  are  empowered  to  make  by-laws  for  cer- 
tain purposes  only,  they  cannot  make  them  for 
other  or  unauthorized  purposes.'  And,  although  the 
directors  may  be  given  general  power  to  make  by- 
laws for  the  management  of  the  corporation  and* 
its  affairs,  they  have  no  power  to  enact  a  by-law 
giving  the  board  of  directors  power  to  expel  or  to 
remove  a  director  from  the  board,  in  the  absence 
of  specific  statutory  authority,  where  there  is  no 
provision  in  the  articles  of  incorporation  nor  in  the 
by-laws  adopted  by  the  stockholders  giving  the 
dirfectors  such  power.*  The  power  to  make  by-laws 
cannot  be  delegated  to  a  subordinate  'board  or 
oficer  by  the  body  in  which  it  is  expressly  and  ex- 
clusively vested  by  the  charter  or  governing  stat- 
ute;' and  it  has  been  held  that  a  by-law  which  sur- 
renders to  the  directors  the  exclusive  power  to  alter 
or  to  amend  the  by-laws  is  unreasonable,  illegal, 
and  ultra  vires.*  And  where  the  charter  or  statute 
vests  the  power  in  the  directors,  the  stockholders 
have  no  power  to  adopt  or  to  amend  the  by-laws  or 
to  require  ratification  by  themselves  of  by-laws 
legally  adopted  by  the  directors.' 

[i  448]  c.  Substantial  Adoption  by  Broper 
Bodbr.'  Although  by-laws  may  have  been  in  form 
and  technically  adopted  by  the  wrong  body,  they 
may  nevertheless  have  been  in  fact  substantially 
adopted  by  the  proper  body,  and  therefore  be  valid." 
Thus  where  all  the  stockholders  of  the  corporation 
are  also  directors,  by-laws  adopted,  by  them  as 
stockholders  may  be  deemed. to  have  been  adopted 


by  the  directors  in  accordance  with  a  statute  re- 
quiring by-laws  to  be  adopted  by  the  directors.^ 
On  the  other  hand,  where  the  power  to  make  by- 
laws is  vested  in  the  stockholders,  a  by-law  adopted 
at  a  meeting  composed  of  all  the  stockholders  can- 
not be  avoided  because  the  meeting  was  intended 
and  designated  in  the  minutes  as  a  meeting  of  the 
board  of  directors.*  And  although  by-laws  pre- 
pared and  approved  at  a  stocl$holders '  meeting  were 
not  adopted  by  express  vote  of  the  directors,  in 
whom  the  power  to  adopt  by-laws  was  vested  by 
the  articles  of  incorporation,  they  were  considered 
as  having  been  adopted  by  them,  where  their  con- 
duct, was  such  as  to  indicate  that  thev  regarded 
them  as  the  by-laws  of  the  corporation.* 

[i  449]  d.  Ratification  or  Adoption.  Of  course, 
where  the  power  to  make  by-laws  is  vested  solely 
in  the  directors  or'  managers,  invalid  by-laws 
adopted  by  them  cannot  be  validated  by  being  rati- 
fied by  the  stockholders  or  members,  since  the 
latter  are  without  power  to  make  by-laws."  But 
where  by-laws  are  adopted  by  the  wrong  body,  as 
by  a  board  of  directors  or  managers  when  the  stat- 
ute vests  the  power  solely  in  the  stockholders  or 
menibers,  or  vice  versa,  the  subsequent  ratification 
thereof  in  proper  form  by  the  proper  body  is 
equivalent  to  the  passing  or  adoption  of  the  by- 
laws by  such  body  in  the  first  instance,  and  they 
are  for  this  reason  valid  byJaws."  So  stockholders 
of  a  corporation  may  ratify  by-laws  adopted  by  its 
promoters.'"*  Adoption  by  the  supreme  lodge  of  a 
benefit  society  of  an  unauthorized  by-law  passed  by 


And  see  Peo.  v.  Sterllns  Burial  Case 
Mfe.  Co.,  82  III.  467  (reooKnlztner  the 
rule  stated  in  the  text,  but  holding 
that  it  was  inapplicable  under  the 
circumstances,  as  shown  infra  |  448). 

Ind. — Pflster  v.  Gerwigr,  122  Ind. 
667,  23  NE  1041:  Gray  v.  National 
Ben.  Assoc.,  Ill  Ind.  631,  11  NE  477. 

Iowa. — FarAiers'  Mut.  Hall  Ins. 
Assoa  T.  Slattery,  116  Iowa  410,  88 
NW  »49;  Houdeck  v.  Merchants', 
etc.,  Ins.  Co.,  102  Iowa  303,  71  NW 
tS4. 

Mich. — Cahill  v.  Kalamazoo  Mut. 
Ins.  Co.,  2  Dougl.  124,  43  AmD  467. 

Minn. — Helntzelman  v.  Druids'  Re- 
lief Assoc,  38  Minn:  138,  86  NW  100. 

Miss. — HoHy  Springs  Bank  v.  Pin- 
son,  68  Miss.  421,  38  AmR  330. 

Mo. — ^BrlnkerhofT-Farris  Trust,  etc., 
Co.  T.  Home  Lumber  Co.,  118  Mo.  447, 
24  SW  129;  Mechanics'  Bank  v.  Mer*- 
chants'  Bank.  46  Mo.  613,  100  AmD 
388. 

N.  T. — Burden  v.  Burden,  169  N. 
T.  287,  64  NB  17  [afl  8  App.  Dlv. 
160,   40  NTS  499].. 

Wls.^.Graebner  v.  Post,  119  Wis. 
392,   96  NW  783,   100  AmSR  890. 

B.  C. — Dunsmulr  v.  Colonist  Print- 
ing, etc.,  Co.,  Ltd.,  9  B.  C.  290  (hold- 
ing that  the  trustees  of  a  company 
incorporated  under  the  British  Co- 
lumbia Companies  Act  of  1890  were 
given  the  exclusive  right  to  make 
by-laws  for  the  company,  and  there- 
fore the  stockholders  could  not  in- 
terfere with  the  exercise  of  such 
right). 

Man. — Colonial  Assur.  Co.  v.  Smith, 
22  Man.  441,  4  DomLR  814,  21  West 
LR  815  (holding  that,  where  an  act 
of  incorporation  gave  the  directors 
the  power  to  make  by-laws,  subject 
to  confirmation  at  the  next  general 
meeting  of  the  stockholders,  and 
said  nothing  about  the  stockhold- 
ers themselves  making  by-laws,  the 
latter  had  no  power  to  do  so,  and 
any  by-laws  passed  by  them  at  a 
general  meeting  were  void). 

Ont. — Kelly  v.  Electrical  Constr. 
Co.,  16  Ont.  L.  232,  10  OntWR  704; 
Stephenson  v.  Yokes,  27  Ont.  691: 
Johnston    v.    Wade,    11    OntWR    698 


(provisiona]  directors);  Beaudry  v. 
Read,    10   OntWR    622. 

See  also  Rex.  v.  Westwood, 
4  B.  &  C.  781,  10  BCL  799,  107  Re- 
print 1261  [aff  7  Bing.  1,  20  ECL  11, 
131  Reprint  1,  4  Bligh  N.  S.  213,  6 
Reprint  76,  2  Dow  &  CI.  21,  6  Re- 
print 8371]    (municipal  corporation). 

[al  fltatnta  not  oonfsnliiar  power 
on  dlrMton.— Rev.  at.  (1898)  }  1776, 
placing  the  stock,  property,  affairs, 
and  business  of  corporations  under 
the  care  and  nutnagement  of  its  di- 
rectors, does  not  empower  the  di- 
rectors to  adopt  by-laws.  North 
Milwaukee  Town-Site  Co.  No.  2  T. 
Bishop,  103  Wis.  492,  79  NW  786,  46 
LRA  174  [overr  dictum  In  re  Klaus, 
67  Wis.  401,  29  NW  482]. 

99.  McArthur  v.  Green  Bay,  etc., 
Canal  Co.,  34  Wis.  139  (holding  that, 
if  the  power  is  intrusted  to  the  di- 
rectorate, a  superintendent  or  other 
single  officer  has  no  authority  to 
act). 

'  1.  Brlnkerhoft-Farris  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo. 
447,  24  SW  129  (holding  that  the  di- 
rectors of  a  business  corporation  or- 
ganized under  Rev.  St.  [1879] 'art  8 
c  21,  empowered  to  make  by-laws 
directing  the  manner  of  taking  votes 
of  stockholders  on  the  question  of 
Increasing  or  diminishing  the  num- 
ber of  directors  or  trustees,  or  of 
changing  the  corporate  name  only, 
had  no  authority  to  pass  by-laws 
making  it  a  condition  of  transferring 
the  corporate  stock  that  the  holder 
should  first  offer  it  for  sale  to  the 
directors,  and  pay  all  his  indebted- 
ness to  the  corporation);  Raub'v. 
Gerken.  127  App.  Dlv.  42,  111  NTS 
319;  North-West  Electric  Co.,  Ltd. 
V.  Walsh,  29  Can.  S.  C.  83  (by-law 
of  directors  making  an  unauthorized 
or  unequal  allotment  of  stock  at  a 
rate  below  the  face  value);  Kelly 
V.  Electrical  Constr.  CJo.,  16  Ont.  L. 
232,  10  OntWR  704;  Stephenson  v. 
Yokes,  27  Ont.  691.  And  see  other 
cases   supra  note   97. 

3.  Raub  v.  Gerken,  1S7  App.  Dlv. 
42,    111    NTS   319. 


3.  Supreme  tiodge  K.  P.  v. 
Trebbe,  179  111.  348,  63  NE  730,  70 
AmSR  120  [rev  74  111.  A.  646f:  Su- 
preme Lodge  K.  P.  v.  Kutscher,  17> 
111.  340,  63  NB  620,  70  AmSR  US 
[rev  72  111.  A.  462];  Supreme  Lodge 
K.  P.  V.  McLennan,  171  111.  417,  49 
NB  BSOJaff  69  III.  A.  699];  Supreme 
Lodge  K^  P.  V.  lia  Malta.  95  Tenn. 
157,   SI   SW  493,   to  LRA  888. 

4.  Alters  v.  Journeymen  Brick- 
layers' Protective  Assoc,  19  Pa.  Su- 
per. 272.     See  Infra  {  466. 

5.  Manufacturers  Exhibition 
Bldg.  Co.  V.  Landay,  219  111.  168,  76 
NB  146   [rev  121   IIL  A.  96]. 

6.  Manufacturers  Exhibition  Bldg. 
Co.  V.  Landay,  219  111.  168.  76  NB 
146  [rev  121  111.  A.  96];  and  other 
cases  infra  this  section. 

7.  Manufacturers  Exhibition  Bldg. 
Co.  V.  Landay,  219  111.  168,  76  KE 
146  [rev  121  111.  A.  96);  Peo.  v.  Ster- 
ling Burial  Case  Mfg.  Co.,  82  111. 
467  (holding  that,  where  the  charter 
provided  that  the  corporate  powers 
should  be  exercised  by  a  board  of  di- 
rectors or  managers  who  might  pass 
by-laws  for  the  government  of  the 
omcers  and  the  affairs  of  the  cor- 
poration, a  %y-Iaw  adopted  at  the 
first  meeting  of  the  stockholders,  all 
of  whom  were  present  and  partici- 
pated therein,  and  who  were  the 
only  persons  interested  in  the  com- 
pany, either  as  officers,  managers,  or 
stockholders,  was  binding,  notwith- 
standing that  in  the  adoption  of  the 
by-law  they  designated  themselves 
as  stockholders  Instead  of  man- 
agers); Peo.  v.  Ittner,  166  111.  A. 
360,  368   [clt  Cyc]. 

8.  State  Sav.  Assoc  v.  Nixon- 
Jones  Printing  Co.,  26  Mo.  A.  642. 

9.  Qraebner  v.  Post,  119  Wis. 
392,   96   NW   783.   100  AmSR   890. 

10.  Peo.  V.  Ittner,  166  111.  A.  360; 
Independent  Brewing  Assoc,  v. 
Klein,  135  111.  A.  234  [rev  on  other 
grounds  231  111.   594,   83   NE  434]. 

11.  Peo.  V.  Sterling  Burial  Case 
Mfg.  Co.,  82  111.  467:  Peo.  v.  Ittner, 
165  IIL  A.  860,  868  [clt  Cyc]. 

IIH.  National  Surety  Co.  v.  Wil- 
liams, (Fla.)  77  8  213. 


For  later  easaa,  d*T*lopm«ita  and  ohaana  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  subordinate  board  of  eontrol  renders  sooh  by-law 
^eetive."  Sometimes  the  charter  or  statute  requires 
that  by-lawa  adopted  by  the  directors  or  troatees 
most  be  confirmed  by  the  stockholders  or  maubers, 
and  a  substantial  compliance  with  such  a  provision 
isessentiaL" 

[S  450]  8.  Mode  of  Enactment  and  Formal  Be- 
(niniiuot*— a.  In  OeneraL  In  enacting  by-laws, 
mandatory  provisions  of  the  charter  or  governing 
ststnte,  and  of  the  articles  or  certificate  of  in- 
corporation, as  to  the  mode  of  enactment  and  as  to 
the  formalities  to  be  observed  must  be  substantially 


complied  with,  or  the  by-laws  will  be  invalid.^*  But 
if  these  are  silent  as  to  the  formalities  to  be  ob- 
served, no  particular  mode  of  enactment  or  formal- 
ity is  necessary.  In  such  a  case  a  by-law  may  be 
adopted  or  modified  either  orally  or  in  writing,  or 
by  acts  as  well  as  by  words,  and  this  may  be  evi- 
denced by  a  uniform  course  of  proceeding,  or  usage 
and  acquiescence,  as  well  as  by  an  express  vote 
manifested  in  writing.^'  It  has  been  said,  speaking^ 
with  reference  to  the  question  whether  a  \sertain 
by-law  had  been  enacted:  "Even  if  there  was  no 
record  or  the  record  was  deficient,  we  consider  it 


}».  Sapreme  LAdge  K.  P.  v. 
Trebbe,  179  111.  348.  St  NB  7S0,  70 
AmSR  120  [rev  74  III.  A.  546];  Su- 
preme Lodge  K.  P.  V.  Kutscher,  179 
111.  140,  53  KB  630,  70  AmSR  116 
[rev  72  III.  A.  4<3]. 

U.    See  Infra  (  460. 

14.  U.  8. — ^Thayer  v.  Herrick,  23 
F.  Cas.  No.  18,868. 

Cat. — ^Vercoutere  v.  Golden  State 
Land  Co.,   116  Cal.   410,  48  P  S7fi. 

Iowa. — Van  Alten  v.  Modem 
Brotherhood  of  America,  131  Iowa 
m,  108  NW  313. 

Ud.— Darrin  v.  Hofl,  »»  Md.  491, 
S0«,  58  A  196  [quot  Cyc]:  Mutual  F. 
Ins.  Co.  V.  Farquhar,  86  Md.  668,  39 
A  S27. 

N.  T. — Lewis  ▼.  Matthews,  161 
App.  Div.  107,  146  NTS  424;  Matter 
01  Empire  State  Supreme  Lodee  D. 
a,  S3  Misc.  344,  103  NTS  465  [afl 
on  op  below  118  App.-  Dlv.  616,  103 
NYS  1434  mem]. 

Okl.— Cummines  v.  State,  47  Okl. 
(27.  149  P  864,  LRA191SE:  774. 

Bng. — Dunston  v.  Imperial  Gas 
Ueht,  etc..  Co.,  8  B.  &  Ad.  123,  23 
ECL  63,  110  Reprint  47. 

Han. — Colonial  Assur.  Co.  v.  Smith, 
22  Man.  441.  4  DomLR  814,  21  West 
LR  81S. 

Ont — ^Mackensie  v.  Maple  Moun- 
tain Min.  Co.,  20  Ont.  L.  170,  14 
OntWR  1266  [app  allowed  20  Ont.  L. 
(15,  1$  OntYTR  728]'  Kelly  T.  Elec- 
trical Constr.  Co.,  16  Ont.  L.  232, 
10  OntWR  704. 

[a]  Wba«*  Iqr-lawa  •>•  wftulMd 
to  te  in  wiltiaa  aad  nndar  seal,  a 
Eeneral  resolution  In  parol  Is  not 
binding  as  a  by-law.  Dunston  v. 
Imperial  Gas  Ll^t,  etc.,  C^  3.B. 
*  Ad.  126,  23  ECL  68,  110  RepAnt 
47. 

[b1  VotlM  of  tiM  BMCttar  of  the 
stockholders  at  which  by-laws  are 
adopted  (1)  Is  necessary  when  re- 
quired by  the  charter  or  governing 
statute.  Mutual  F.  Ins.  Co.  v.  Far- 
quliar,    86    Md.    668,    39    A    627.      See 

?snerally  infra  XII,  B.  (2)  In  New 
ork  under  Insurance  Law  S'  209  (2 
Consol.  L.  c  28;  L.  [1892]  c  690),  It 
is  required  in  substance  that  every 
Intorance  association  other  than  se- 
cret fraternal  societies  must,  be- 
fore the  adoption  of  any  by-laws  or 
amendments  thereto,  cause  the  same 
to  be  mailed  to  the  meml>ers  and  di- 
rectors of  such  association,  together 
with  a  notice  of  the  time  and  place 
when  the  same  shall  l>e  considered, 
etc.,  and  that  not  less  than  five 
days'  notice  of  such  meeting  shall 
be  given  to  each  director,  and  to 
each  member  and  poli<^holder,  in 
soch  manner  as  the  by-laws  direct, 
etc,  and  of  course  a  substantial 
compliance  with  such  provisions  is 
essential  to  the  validity  of  by-laws 
adopted  by  the  memliers  and  policy- 
holders.  Matter  of  Umpire  State  Su- 
preme Lodge  D.  H.,  63  Misc.  344, 
103  NTS   466   [aff  118  App.  Dlv.   616. 


Itl  NTS  1124  mem].  (3)  And  under 
General  Corporation  Law  (84  (2 
ConsoL     L.     c    23:    L,    [1892]    c    687 


i  29),  providing  that,  subject  to  the 
b]r-lawa.  If  any,  adopted  by  the  mem- 
berg  of  a  corporation,  the  directors 
may  make  necessary  by-laws  for  the 
corporation;  and  (  11,  suM  6,  de- 
claring that  no  by-law  adopted  by 
the  board  of  directors  regulating 
the  election  of  directors  or  officers 
rball  be  valid  unless  published,  as 
provided,   at    least    thirty   days   be- 


fore such  election,  by-laws  adopted 
by  the  executive  committee  of  a  mu- 
tual Insurance  organisation,  provid- 
ing for  the  election  of  nine  direct- 
ors for  a  specified  term,  without  giv- 
ing tlie  requisite  notice,  were  held 
void.  Matter  of  Empire  State  Su- 
preme Lodge  D.  H.,  supra.  (4)  In 
Pennsylvania  a  by-law  making  an 
Important  change  in  the  directors  of 
the  corporation  and  passed  at  a  reg- 
ular annual  meeting  Is  not  valid  un- 
less notice  of  the  purpose  of  the  by- 
law is  previously  given  to  the  stock- 
holders. Bagley  v.  Reno  Oil  Co.,  201 
Pa.  78,  SO  A  760,  66  LRA  184.  See 
also  infra  S  466. 

[c]  OOBflzmatloii  at  yanetal  maet- 
tngi      (1)  In  Maryland,  under  the  ex- 

£ress  provisions  of  Code  Pub.  Gen. 
I.  art  23  {  56,  a  by-law  of  a  corpora- 
tion riot  confirmed  at  a  general  meet- 
ing of  the  corporation  called  for  that 
purpose  only  continues  in  force  until 
the  next  annual  meeting  of  the  cor- 
poration. Darrin  v.  HolT,  99  Md.  491, 
68  A  196.  (2)  In  Ontario.  Kelly  v. 
Electrical  Constr.  Co.,  16  Ont.  L.  232, 
10   OntWR  704. 

[d]  PnUloatloa  of  'bf-laws  aecea- 

saiy  when  required  by  charter  or 
governing   statute.     Matter    of    Em- 

Sire  State  Supreme  Lodge  D.  H.,  63 
Msc.  344,  103  NTS  466  [aff  in  opin- 
ion below  118  App.  Div.  616,  103  NTS 
1124  mem]. 

[e]  SeoMdlar^— (1)  The  record- 
ing of  the  adoption  of  by-laws  and 
of  th6  by-laws  adopted  is  necessary 
when    required    by    the    cliarter    or 

foveming  statute.  Cummings  v. 
Ute.  47  Okl.  627,  149  P  864,  LRA 
1916B  774.  (2)  But  by-laws  type- 
written on  a  sheet  of  paper  and 
pasted  in  a  book  kept  in  the  office 
of  the  corporation,  although  the 
hook  Is  not  designated  as  provided 
by  statute  have  peen  Ibeld  to  be  a 
sufllcient  compliance  with  a  statute 
(Rev.  I*  [1910]  I  1248),  providing 
that  "all  by-laws  adopted  must  be 
certified  by  a  majority  of  the  di- 
rectors and  secretary  of  the  corpo- 
ration, and  copied  in  a  legible  hand 
in  some  book  kept  in  the  office  of  the 
corporation,  to  be  known  as  'the 
book  of  by-laws,'  and  that  no  by- 
laws shall  take  effect  until  so 
copied,"  as  this  statute  should  be 
construed  In  connection  with  I  2947, 
providing  that  writing  (with  the  ex- 
ception named  therein)  "may  be 
made  in  any  manner "  thus  author- 
izing a  writing  such  as  that  in- 
volved to  be  typewritten  as  well  as 
traced  by  hand  with  pen  or  pencil. 
Cummings  v.  State,  supra. 

[f]  OertUoatloiL,— In  Oklahoma, 
while  Rev.  L.  (1910)  |  1248  requires 
that  all  by-laws  be  certified  ''by  a 
majority  of  the  directors  and  secre- 
tary of  the  corporation,"  and  copied 
In  the  manner  set  out  in  the  second 
paragraph,  It  does  not  undertake  to 
make  the  by-laws  ineffective,  unless 
so  certified,  and  want  of  such  certi- 
fication does  not  invalidate  them  in 
an  action  between  directors  of  the 
company  charged  with  knowledge  of 
the  by-laws  and  their  contents. 
Cummings  v.  State,  47  Okl.  627,  149 
P   864,   LRA1916E   774. 

[g]  nunc  In  pnbUo  ottoe,— In 
New  Tork  a  resolution  or  by-law  in- 
creasing the  number  of  directors 
does  not  become  operative  until  the 
certificate  showing  the  increase  is 
filed  in  the  offices  of  the  secretary  of 


E 


state  and  of  the  county  clerk,  as  re- 
uired    by    Stock    Corporation    Law 
26.     Lewis  v.   Matthews,   161   App. 
iv.   107.   146  NTS  424.  . 

[h]  WlgiHng  of  Iv-laws  for  aiu 
otneSi^^rhat  the  name  of  a  holder  of 
a  certificate  in  a  cooperative  busi- 
ness association  was  signed  to  the 
by-laws  by  another  was  not  fraud 
authorizing  an  injunction  inhibiting- 
the  recognition  of  the  validity  of 
such  certificate,  if  her  name  waa 
signed  by  authority  of  the  holder. 
Willis  V.  Lauridson,  161  Cal.  106,  11» 
P  630. 

By-law  In  form  of  resolntlon  see 
supra  S  427. 

Oocpoxata  BMstinga  for  the  pur- 
pose of  enacting  by-laws  and  other 
purposes  see  generally  Infra  |  1868 
et  seq. 

Mxeotors'  msetlncs  see  generally 
infra  XIII,  B,  et  seq. 

15.  Ark. — Myar  v.  Poet  79  Aric 
466,  95  SW  1006. 

Conn. — Fairfield  Tump.  Co.  v. 
Thorp,  18  Conn.  178;  Northrop  v. 
Curtis,  6  Conn.  246. 

D.  C. — Walker  v.  Johnson,  17  App. 
144. 

Hawaii. — ^In  re  Homer,  21  Hawaii 
18.       .  , 

III.— Collins  V.  Cobe,  202  ni.  469,  66- 
NB  1079  [aft  104  IlL  A.  1421:  Knighta 
and  Ladies  of  America  v.  Weber,  101 
111.  A.   488. 

Ind. — Langsdale  v.  Bonton,  12  Ind.. 
467. 

Iowa. — Smith  v.  Sherman,  113  Iowa. 
601.  86  NW  747. 

Md. — Mutual  F.  Ins.  Co.  v.  Farqu- 
har, 86  Md.  668,  39  A  627;  Maryland^ 
Union  Bank  v.  Ridgley,  1  Harr.  &  O. 
824. 

Miss. — Domes  v.  Supreme  Lodge 
K.  P..  76  Miss.  466,  23  S  191;  Holly- 
Springs  Bank  v.  Pinson,  58  Hiss.  421> 
439.  88  AmR  880  (where  it  was  said 
that  by-laws  need  not  be  in  writing, 
but  "may  l>e  adopted  as  well  by  the 
company's  conduct,  and  the  acts  and 
conduct  of  its  officers,  as  by  an  ex- 
press vote  or  an  adoption  in  a. 
meeting"). 

N.  H.— Haven  v.  New  HampElhire 
Insane  Asylum.  IS  N.  H.  632,  38 
AmD  612;  Lumbard  v.  Aldrich,  8  N. 
H.  31,  28  AmD  381. 

N.  J. — Taylor  v.  Grlswold.  14.  N.  J. 
L.  222.  87  AmD  33;  McMlchael  V. 
Brennan,   31  N.  J.  Bq.  496. 

N.  T. — Evans  v.  Southern  Tier 
Masonic  Relief  Assoc.  76  App.  Div. 
161.  76  NTS  611;  Bowler  v.  American. 
Box  Strap  C:o.,  22  Misc.  336.  49  NTS 
163. 

Oh. — ^Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc  25  Oh.  St.  186  (holding  thai 
it  is  not  necessary  to  prove  the  adop- 
tion of  by-laws  by  a  formal  vote, 
but  that  the  adoption  is  sufficiently 
proved  by  showing  that  the  by-laws 
appear  upon  the  records  of  the  cor- 
poration, and  have  been  uniformly 
acted  upon  and  enforced  as  the  by- 
laws of  the  corporation);  Stafford  v. 
Produce  Exch.  Banking  Co..  16  Oh.. 
car.  Ct.  60,  8  Oh.  Clr.  Dec.  488. 

Pa. — Chambersburg  Ins.  Co.  v.. 
Smith.   11   Pa.   120. 

R.  I. — Lockwood  v.  Mechanics'  Nat. 
Bank,   9  R.  1.  308,  11  AmR  263. 

Utah.— Marsh  v.  MathUs,  19  Utab 
360.   66   P   1074. 

Vt. — Buck  V.  Troy  Aqueduct  Co.. 
76  Vt.  76.  56  A  285;  Henry  v.  Jack- 
son, 37  Vt.  431  (unincpVporated  asr 
socfauon).    Digitized  by  GOOglC 
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settled  by  the  aothorities  that  the  enaotment  of  a 
by-law  need  not  necessarily  be  in  writing,  bat  it  may 
be  infezred  from  faots  proved.""  Where  the 
charter  or  governing  statute  requires  that  a  by-law 
adopted  by  the  directors  or  trustees  must  be  oon- 
finned  by  the  stockholders  or  members,  or  vice 
versa,  compliance  therewith-  is  essential,  but  a 
substantial  eompliance  is  sufficient." 

Koncraiplianoe  with  ofher  by-laws.  A  by-law  of 
a  corporation,  or  its  "constitution,"  which  has  the 
force  of  a  by-law  only,'*  cannot  take  away  the  in- 
herent power  of  the  corporation  to  adopt  such 
other  by-laws  as  its  charter  permits,  and  therefore 
a  by-law  is  not  invalid  because  in  its  adoptio)i  cer- 
tain rules  of  procedure  prescribed  by  other  by-laws 
were  not  complied  with." 

SejMon  for  adoption.  If  a  by-law  has  been 
adopted  with  due  formality,  the  reason  for  its 
adoption  need  not  be  stated  in  the  preamble.'" 

[$  451]  b.  Qnomm  and  Majori^.  Where  by- 
laws are  enacted  by  the  stockholders  or  members 
in  their  constituent  character,  there  must,  on  prin- 
ciples elsewhere  explained,  be  not  only  a  regular 
or  special  meeting  duly  called  and  conducted,  but 
also  a  sufficient  number  of  mem'bers  present  or  a 
sufficient  amount  of  stock  represented,  as  the  case 
may  be,  to  constitute  a  quorum  and  render  the 
meeting  a  legal  one,  and  a  sufficient  vote,  usually 
a  majority,  in  favor  of  the  by-law.*' 

Enactment  by  directors  or  other  select  body. 
Where  a  statute  authorizes  a  select  body,  as,  for 
example,  the  directors  of  a  corporation,  to  make 
by-laws,  a  majority  of  that  body  at  least  is  neces- 
sary and  sufficient  to  constitute  a  quorum."  And 
by  the  act  of  the  majority  in  legal  meeting  assem- 
bled, the  by-laws  become  binding  upon  the  corpora- 
tion in  the  same  manner  as  though  all  the  directors 
had  been  present,  the  act  of  the  majority  being 
the  act  of  all,"  provided  of  course  a  greater  vote 
is  not  required  by  the  charter,  statute,  or  by-laws.^ 


Where  the  cBarter  of  a  eoiporatioii  authorizes  the 
president  and  direetora  to  adopt  by-laws,  it  is  held 
that  by-laws  may  be  adopted  by  a  meeting  at  wtieh 
the  president  and  a  quorum  of  the  directors  are 
present;  and  where  the  quorum  consiBts  of  a  ma- 
jority, the  assent  of  a  majority  is  sufficient  in  order 
to  make  the  by-laws  validl*' 

[i  452]  a  Time  of  Enactmant.  Of  course  by- 
laws eannot  be  enacted  before  a  corporation  has 
acquired  its  corporate  existence  either  de  jure  or 
de  facto,*'  or  after  it  has  absolutely  ceased  to 
exist;"  and  it  is  necessary  that  they  shall  be  en- 
acted at  the  time,  if  any,  prescribed  by  mandaton- 
provisions  of  the  charter  or  governing  statute.'^ 
Thus,  under  a  statute  providing  for  the  adoption 
of  by-laws  after  organization  of  the  corporation, 
by-laws  prepared  and  signed  by  the  stockholders 
before  organization  are  invalid.^  It  may  ^so  be 
that  a  charter  or  statute  expressly  requires  that 
by-laws  shall  be  adopted  only  at  a  general  or 
stated  corporate  meeting,  or  at  some  other  special 
time;'°  but  in  the  absence  of  charter  or  statutory 
provision  to  the  contrary,  they  may  be  adopted  at 
any  corporate  meeting."  Since  by-laws  may  be 
adopted,  in  the  absence  of  provisions  to  the  con- 
trary, by  acts  of  the  corporation  as  well  as  by 
express  vote,'*  by-laws  which  have  been  prepared 
and  approved  at  a  stockholders'  meeting  held 
before  the  articles  of  incorporation  were  recorded 
become  valid  by-laws  of  the  corporation  if  they 
are  subsequently  treated  as  such  by  the  corpora- 
tion and  its  stockholders  and  directors.** 

[$  453]  d.  Place  of  Enactment.  Since  the  en- 
actment of  by-laws  or  other  riiles  or  regulations 
for  the  government  of  a  corporation  is  a  strictly 
corporate  act,  the  general  rule  is  that  the  stoek- 
'  holders  of  a  corporation  cannot  legally  enact  them 
at  a  meeting  held  beyond  the  limits  of  the  state  by 
which  the  corporation  was'  created.** 

[i  464]    0.  Alteration,  Amendment,  and  Repeal 


Wash. — ^Blalr  v.  Metropolitan  Sav. 
Bank,  27  Wash.  192,  67  P  609. 

Wis.— Oraebner  v.  Post,  119  Wis. 
192,  96  NW  7gS,  100  AmSR  890  and 
note;  Germania  Iron  Mln.  Co,  v.  Kin*;, 
94  ■^Is.  439,  69  NW  181,  86  LRA  61. 

ESnir. — Dunston  v.  Imperial  Gas 
UfSbt.  etc.,  Co.,  8  B.  &  Ad.  126.  28 
ECL  68,  110  Reprint  47;  Rex  v.  West- 
wood,  4  B.  &  C.  781.  10  ECL.  799.  107 
Reprint  1251;  Sills  v.  Brown,  9  C.  &P. 
601,  38  BCL,  861;  Rex  v.  Ashwell.  12 
East  22,  104  Reprint  9;  Rex  v.  Miller, 
6  T.  R.   288,   101   Reprint  547. 

Ont. — Mackenzie  v.  Maple  Mountain 
Mln.  Co.,  20  Ont.  L.  616,  16  OntWR 
728  rallowinK  app  20  Ont  L.  170,  14 
OntWR  1266]. 

[a]  Snoh  «••«•  «aB)iot  1M  ma- 
tauML  however.  If  it  Is  in  conflict 
with  the  charter.  Mutual  F.  Ins.  Co. 
T.  Farqtihar,  86  Md.  668,  89  A  B27. 


[b]  Baal  not  BeoasaaiT. — Mack- 
enzie V,  Maple  Mountain  Mln.  Co.,  20 
Ont.  li.  616,  16  OntWR  728  [app  al- 
lowed 20  Ont.  L.  170,  14  OntWR 
1266). 

Bnl*  aopUcable  to  altaratlos, 
MDMUbnMiC  aad  Tep«»l  see  infra  I 
456. 

le.  Lockwood  V.  Mechanics'  Nat. 
Bank.  9  R.  I.  808,  384,  11  AmR  268 
[clt  Union  Bank  v.  RIdgley,  1  Harr. 
&  G.  (Md.)  824;  Reuter  v.  Electric 
Tel.  Co..  6  E.  &  B.  341.  88  ECL  341, 
119  Reprint  892;  Angell  &  A.  Corp. 
a   238,  328]. 

17.  Graebner  v.  Post,  119  Wis. 
392,  96  NW  783,  100  AmSR  890  (hold- 
ing that  by-laws  prepared  and  ap- 
proved at  a  stockholders'  meeting,  al- 
though not  adopted  by  express  vote 
of  the  directors.  In  whom  the  power 
to  adopt  by-laws  was  vested  by  the 


articles  of  incorporation,  would  be 
considered  as  having  been  adopted 
by  them,  where  their  conduct  indi- 
cated that  they  regarded  them  as  the 
by-laws  of  the  corporation);  Macken- 
zie V.  Maple  Mountain  Mln.  Co.,  20 
Ont.  L.  170,  14  OntWR  1266  tapp  air 
lowed  on  the  ground  that  there  was 
a  substantial  compliance  20  Ont.  L, 
616,  IB  OntWR  728]. 

18.     See  supra  9  426. 

te.  Supreme  Lodge  B^  P  v.  Kuts- 
cher,  179  111.  340,  63  NB  620,  70 
AmSR  116  [rev  72  111.  A.  462J; 
Domes  V.  Supreme  Lodge  K.  P.,  76 
Miss.  466,  480,  23  S  191;  Richardson 
V.  PYancestown  Union  Cong.  Soc.,  68 
N.  H.  187. 

so.  Stuyyesant  v.  New  Tork,  7 
Cow.  (N.  T.)  688;  Rex  v.  Harrison, 
3  Burr.  1322,  97  Reprint  864. 

81.  Toledo  Tract,  etc.,  Co.  v. 
Smith,  206  Fed.  848,  666  (construing 
Oh.  Gen.  Code  S  8703  in  the  light  of 
other  sections  in  pari  materia,  and 
holding  that  the  requirement  therein 
that  regulations  might  be  adopted 
or  changed  by  the  assent  thereto  in 
writing  of  "two-thirds  of  the  stock- 
holders" meant  two  thirds  of  the 
stockholders  in  interest) ;  Walker  v. 
Johnson,  17  App.  (D.  C.)  144  (mem- 
ber of  mutual  Are  Insurance  company- 
entitled  to  have  one  vote  for  each 
risk  held  by  him);  Green  v.  Felton, 
42  Ind.  A.  676,  84  NE  166  (two- 
thirds  vote  of  stockholders  present 
at  meeting,  although  they  did  not 
represent  two  thirds  of  the  entire 
stock);  Welnburgh  v.  Union  St.  R. 
Adv.  Co.,  66  N.  J.  Eq.  640,  37  A  1026 
(vote  of  majority  in  interest  of 
stockholders  required  by  by-law). 

[a]     lIuuiMn  of  nmtnal  flrs  Ib» 


.  entitled  to  have 
one*  for  leach  risk  held  by  them. 
Walker  v.  Johnson,  17  App.  (D.  C.) 
144. 

Oroas  wfWMuaac 
Number  of  votes  necessarv  to  decide 

see  supra  |  446;  Infra  XII,  B. 
Requlsitea  of  legal  meeting  see  infra 

XII,  B,  et  seq. 
Quorum  see  Infra  XII,  B, 
Who   are   "stockholders"    entitled  to 

enact    by-laws    see    supra    t    447 

note  J  97. 

88.  Ex  p.  WlUcocks,  7  Cow.  (N. 
T.)  402.  IT  AmD  526.  See  also  infra 
XIII,  B. 

83.  Cahlll  V,  Kalamasoo  Mut  Ina. 
Co.,  2  Dougl.  (Mich.)  124,  48  AmD 
457. 

84.  Van  Allen  v.  Modem  Brother- 
hood of  America.  181  Iowa  232.  108 
NW  318    (two-thirds  vote  raquired). 

85.  Clahlll  V.  Kalamasoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  48  AmD 
467. 

8a    See  suflra  {  207. 

▲s  to  da  faoto  ooipocaitloas  see 
supra  t  217  et  seq. 

m.  knighU  of  Pythias  v.  Welter. 
93  Va.  606,  26  SB  891;  supra  i  446. 

88.     See  cases  infra  this  section. 

88.  Vercoutero'  v.  Golden  State 
Land  Co.,  116  Cal.  410,  48  P  376. 

ao.  Scanlan  v.  Snow,  2  App.  (D. 
C.)    138, 

'n.  Scanlan  v.  Snow,  2  App.  (D. 
C.)    188.  ,^ 

OoipoMt*  wmmtrngm  see  Infra  XII. 
B. 

as.    See  supra  t  450.  _ 

38.  Graebner  v.  Post,  119  Wla. 
392.  96  NW  783,  100  AmSR  890. 

M.  Ormsby  v.  Vermont  Copper 
Mln.    Co.,    56    N.   Y.    628;    Mitchell  v. 


For  ]*««(  oases,  a«Tslopm«Bts  and  tHumttm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbers. 
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of  ^-Laws**— 1.  In  QeneraL  A  corporation  whidi 
is  expressly  or  impliedly  authorized  to  make  such 
by-laws  as  may  be  necessary  to  attain  the  objects 
for  which  it  is  created  has  power«to  amend,  modify, 
limit,  or  repeal  such  by-laws  from  time  to  time  at 
will,  when  deemed  necessary  to  carry  out  such 
objects/*  except  in  so  far  as  its  power  in  this 
lespeet  is  expressly  or  impliedly  limited  by  its 
ehuier  or  governing  statute  or  by  its  articles  or 
certificate  of  incorporation,"^  and  this  rule  applies 
to  a  "  constitution "  adopted  by  a  corporation, 
which  is  in  effect  mere  by-laws  as  distinguished 
from  its  charter.'*  The  power  of  alteration  op 
amendment  is  subject,  however,  to  the  same  limita- 


tions ad  the  power  to  adopt,**  and  alterations  must 
therefore  be  reasonable,^  and  they  must  not  in- 
terfere with  rights  which  have  become  vested  under 
the  operation  of  the  original  by-laws  or  otherwise.^'- 
Such  alterations,  amendments,  or  repeals  if  legally 
adopted  by  the  proper  authonty,**  will  be  binding, 
not  only  upon  the  corporation  and  its  officers,  but 
also  upon  all  stockholders  or  members,  whether 
tbey  have  assented  to  them  or  not,**  and' whether 
they  have  actual  notice  or  knowledge  thereof  or  not, 
either  before  or  afterward,  if  such  notice  is  not 
required  by  the  charter  or  governing  statute,^  pro- 
vided rights  under  existing  cont!raots  or  otbei 
vested  rights  are  not  impaired.** 


Vermont  Copper  Mln.  Co.,  40  N.  T. 
Super.  40«  [all  67  N.  Y.  280].  See 
also  Bupra  t  423. 

Plaea  of  TioJillTir  «0(pont«  nuettey 
■ee  infra  i  1354  et  seq. 

3B.  FarUoolaT  ooxpoxatioaa  see 
Beneficial  AssoclatlonB  i  3B  et  seq; 
BolldlnK  and  Loan  Associations  9  12: 
Exchanges  [17  Cyc  851];  Mutual 
Benefit  Insurance  {29  Cyo  72];  and 
other  sp«cial  titles. 

30.  U.  S. — Peck  V.  Elliott.  79  Fed. 
10,  24  CCA  425,   38  LRA   61<. 

Ala.^^upreme  Commandery  v. 
Alnsworth,  71  Ala.  436,  46  AmR  332. 

Cal. — Lawson  v.  Hewell,  118  Cal. 
eit,  50  P   763.   49   LRA  400. 

D.  C. — Scanlan  v.  Snow,  2  App.  137 
(may  be  altered  or  amended  at  any 
meeting  of  the  stockholders  at  which 
a  quorum  is  present,  by  a  majority 
vote  o^  those  present,  although  the 

?reviou8  by-laws  make  no  provision 
or  their   own  alteration   or  amend- 
ment). 

Ga. — Crittenden  v.  Southern  Home 
Bldg.,  etc.,  Assoc,  111  Ga.  266,  36 
SB  (43. 

HawaiL — ^In  re  Homer,  21  Hawaii 
13. 

Ind. — Stipreme  Iiodge  K.  P.  t. 
Knight,  117  Ind.  489,  20  NE  .479,  8 
LRA  409;  McCalllster  v.  Shannon- 
dale  Co-op.  Tel.  Co.,  47  Ind.  A.  617, 
94  NE  »16;  Renn  v.  U.  S.  Cement  Co., 
3(  Ind.  A.  149.  73  NE  269  (may 
change  number  of  directors). 

Iowa. — Van  Atten  v.  Modern 
Brotherhood  of  America,  181  Iowa 
232,  108  NW  813;  Farmers'  Mut.  Hall 
Ins.  Assoc  V.  Slattery,  116  Iowa  410, 
88  NW  949. 

Me. — Bnaherty  v.  Portland  Long- 
shoremen's Ben.  Soc,  99  Me.*  253,  S9 
A  S8. 

Mass. — Measer  v.  Orand  Lodge  A. 
0.  U.  W.,  180  Mass.  321,  62  NE  262. 

Minn. — ^Helntzelman  v.  Druids'  Re- 
lief Assoc,  38  Minn.  138,  36  NW  100. 

Miss. — Domes  v.  Supreme  Lodge  K. 
P.,  75  Miss.  466,  23  S  191:  Holly 
Springs  Bank  v.  Pinson,  68  Miss.  421, 
38  AmR  330. 

Mo. — Schrlck  T.  St.  Louts  Mut. 
House  Bldg.  Co.,  34  Mo.  423:;  Albers 
V.  SL  Louis  Merchants'  Elxch.,  89  Mo. 
A  583. 

N.  H. — Richardson  v.  Pranclstown 
Union  Cong.  Soc.  58  N.  H.   187. 

N.  T. — Parish  v.  New  Tork  Prod- 
uce Bxcb..  189  N.  Y.  34,  81  NB  977, 
51  LRA  149;  Kent  v.  Quicksilver 
Mln.  Co.,  78  N.  T.  169;  Berg  v. 
Badenser  Understueltzungs  Verein, 
»0  App.  Div.  474,  86  NYS  429:  Beach 
T.  Supreme  Tent  K.  M.  W.,  74  App. 
Dlv.  627,  77  ,NYS  770  faft  177  N.  Y. 
100.  69  NE  281];  Pawlick  v.  Home- 
atead  Loan  Assoc,  16  Misc.  427,  37 
NTS  164;  Mitterwallner  v.  Supreme 
Lodge  K.    L.   G.    S.,   86    NYS   786. 

Or. — Wist  v.  Grand  Lodge  A.  O.  IT. 

W..  22  Or.  271,  29  P  610,  29  AmSR 
«03. 

Pa.— MacDowell  v.  Ackley,  93  Pa. 
2i7;  St  Patrick's  Male  Ben.  Soc.  v. 
JJcVey,  92  Pa.  510;  Com.  v.  Lan- 
«8ter,  6  Watts  152;  Marshall  v. 
I^lots*  Assoc,  18  Pa.  Super.  644  [rev 
en  other  grounds  206  Pa.  182,  66  A 
SU]. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
y'-  Oammon.  6  Sneed  567;  Bearden  v. 
T'eople's  Bldg.,  etc,  Assoc,  (Ch.)  49 
SW  14. 


Tex. — Eversberg  v.  Supreme  Tent 
K.  M.  W.,  33  Tex.  Civ.  A.  649,  77  BW 
246. 

,    Utah.— SUlwell    v.    Peoples'    Bldg., 
etc,  Asspc,   19  Utah   267,   57  P  14. 

vt. — Buck  V.  Troy  Aqueduct  Co., 
78  Vt.  75,  66  A  286;  Smith  v.  Nelson, 
18  Vt  611. 

Eng. — In  re  Asiatic  Baking  Corp., 
L.  R.  4  Ch.  262;  Rex  v.  Westwood, 
7  Blng.  1,  20  ECL  11,  131  Reprint  1, 
4  Bligh  N.  a.  213.  6  Reprint  76,  2 
Dow  &  CI.  21,  6  Reprint  637;  Rex  v. 
Ashwell.  12  East  22,  104  Reprint  9. 

[a] '  F1— aiTig  —Since  a  business 
corporation  may  make  amendments 
to  Sis  by-laws  which  are  mot  incon- 
sistent with  its  charter  or  constitu- 
tion, an  allegation  in  a  petition  that 
defendant,  a  corporation,  made  speci- 
fied amendments  to  its  by-laws  does 
not  negative  its  authority  so  to  do, 
when  there  is  no  allegation  that 
these  amendments  were  contrary  to 
defendant's  charter  or  constitution. 
Crittenden  v.  Southern  Home  Bldg., 
etc,  Assoc,  111  Ga.  266,  36  SB  643. 

[b]  Vew  1>7-law«  not  mere  amend- 
meaM.— For  a  statute  and  condition 
of  fact  under  which  by-laws  were 
held  to  be  new  by-laws  and  not  mere 
amendments  of  the  former  by-laws 
see  Murphy  v.  Pacific  Bank,  130  Cal. 
542,  62  P  1069. 

37.  Shlflett  T.  Kelly,  16  Ga.  A.  91, 
84   SE   606.     See  infra  1   460. 

[a]  xanstrtMtm. — ^A  corporation 
cannot  so  amend  its  by-laws  as  to 
make  an  altogether  new  and  different 
society.  Shlflett  v.  Kelly,  16  Ga.  A. 
81,  84  SE  606. 

38.  Supreme  Lodge  K.  P.  v. 
Knight  117  Ind.  489,  20  NE  479.  3 
LRA  409;  Domes  v.  Supreme  Lodge 
K.  P.,  75  Miss.  466,  23  S  191;  Beach 
V.  Supreme  Tent  K.  M.  W.,  74  Apo. 
Dlv.  i627,  77  NYS  770  [ait  177  N.  Y. 
100,  69  NE  281].  See  also  supra 
:  426. 

39.  See  cases  in  following  notes 
and  Infra  {  460  et  seq. 

Partial  lavaUdltT  see  infra  t  478. 

40.  C?hicago,  etc.,  R.  Co.  v.  Hen- 
dricks, 125  111.  A.  580-r  Olson  V. 
Court  of  Honor,  100  Minn.  117,  110 
NW  374,  117  AmSR  676,  8  LRANS 
621  and  note,  10  AnnCas  622  and 
note:  Thibert  v.  Supreme  Lodge  K. 
H.,  78  Minn.  448,  81  NW  220,  79  Am 
SR  412.  47  LRA  136LLewlne  v.  Su- 
preme Lodge  K.  P.  W.,  122  Mo.  A. 
647,  99  SW  821;  Farge  v.  Supreme 
Tent  K.  N.  W.,  96  App.  Dlv.  491,  89 
NYS  66  [aff  186  N.  Y.  578  mem,  78 
NE  1103  mem];  Lewin  v.  Koemer 
Benev.  Assoc,  80  Misc.  676,  112  NYS 
808  [aft  131  App.  Dlv.  922  mem,  115 
NYS  1128  mem];  Hiberaia  Fire  En- 
gine Co.  V.  Com.,  93  Pa.  264.  See 
also  Infra  {  470  et  seq;  and  Bene- 
ficial Associations  {  36. 

41.  See  infra   i   467. 

40.     See  infra  St   455,  466. 

43.'  Ark. — G.  W.  Jones  Lumber 
Co.  V.  Wisarkana  Lumber  Co.,  125 
Ark.    66,   187  SW  1068. 

Conn. — ^Western  Realty,  etc..  Co.  v. 
Haase,  76  Conn.  436,  53  A  861. 

Ga.^<!rittenden  v.  Southern  Home 
Bldg.,  etc..  Assoc,  111  Ga.  266,  36  SE 
643. 

111. — Murphy  v.  Nowak.  22S  111. 
301,  79  NE  112,  7  LRANS  393  [rev 
127  111.  A.  125]. 


Ind. — ^Mc(3alllster  v.  fihannondale 
Co-op.  Tel.  Co.,  47  Ind.  A.  617,  94  NE 
910;  Renn  v.  U.  S.  Cement  Co.,  38 
Ind.  A.  149,  73  NE  269. 

Iowa. — Farmers'     Mut.     Hail     Ins. 
Assoc.   V.  Slattery,   116  Iowa  410,  83' 
NW  949. 

Md.— Mathleu  v.  Mathleu,  112  Md. 
626,  77  A  112. 

Masa — Messer  v.  Grand  Lodge  A. 
O.  U.  W.,  180  Masa  321,  62  NE  252. 

Mo. — Schrlck  v.  St.  Louis  Mut 
House  Bldg.  Co.,  34  Mo.  423  (holding 
that  a  member  of  a  corporation 
w^io.se  by-laws  ore  subject  to  amend- 
ment cannot  maintain  an  -  action 
apainst  the  corporation  under  one  of 
the  by-la.w8  which  ha.s  been  repealed 
by  an  amendment  during  his  mem- 
bership, and  before  the  bringing  of 
his  action,  since  a  corporation  au- 
thorized by -its  charter  to  make  suoh 
by-laws  as  may  be  necessary  to  at- 
tain its  objects  may  also  attiend  and 
change  such  by-laws  so  as  to  affect 
the  rights  of  the  stockholders  under 
the  previous  by-law);  Albers  v.  St. 
Louis  Merchants'  Exch.,  39  Mo.  A. 
683. 

N.  T. — Parish  v.  New  York  Prod- 
uce Exch.,  169  N.  Y.  34.  61  NE  977,  6S 
LRA  149;  Berg  v.  Badenser  Under- 
stuetzungs  Verein,  90  App.  Div.  474. 
86  NYS  429;  Beach  v.  Supreme  Tent, 
etc,  74  App.  Dlv.  627,  77  NYS  770 
[aft  177  N.  Y.  100,  69  NE  281];  Paw- 
lick  v.  Homestead  Loan  Assoc,  15 
Mlsc  427,  37  NYS  164;  Mitterwallner 
v.  Supreme  Lodge  K.  L.  G.  8.,  86 
NYS  786. 

Or.— Wist  V.  Orand  Lodge  A.  O. 
U.  W.,  22  Or.  271,  29  P  610,  39  AmSR 
603. 

Pa — MacDowell  v.  Ackley,  93  Pa. 
277;  Marshall  v.  Pilots'  Assoc,  18  Pa. 
Super.  644  [rev  on  other  grounds 
COS  Pa.  182.  65  A  916]. 

Tenn. — Bearden  v.   People's   Bldg., 
etc.,  Assoc,    (Ch.)   49  SW  64. 
„Tex. — Eversberg  v.   Supreme   Tent 
Bl^M.    W.,    33    Tex.    Civ.    A.    849,    77 
SW  246. 

Ont — ^In  re  Ontario  Ins.  Act,  etc, 
31  Ont  164. 

And  see  supra  ti  432,  434;  Infta 
5  456. 

See  also  Beneficial  Association  S  88 
et  seq;  Mutual  Benefit  Insurance  [29 
CyclM  et  seq]. 

44.  Conn. — Western  Realty,  etc, 
Co.  V.  Haase.  75  Conn.  486,  53  A  861. 
_  Ga. — Oittenden  v.  Southern  /Home 
Bldg..  etc,  Assoc,  111  Ga.  266,  3C 
SE  643. 

Iowa — Farmers'  Mut.  Hail  Ins. 
Assoc,  y.  Slattery,  116  Iowa  410,  88 
NW  949. 

Md. — Mutual  F.  Ins.  Co.  v.  Farqu* 
bar,  86  Md.  668,  39  A '527. 

N.  Y.— McCabe  v.  Father  Matthew 
Total  Abstinence  Benev.  Soc,  24  Hun 
149;  Pawlick  v.  Homestead  Loan 
Assoc,   15  Misc.   427,   37  NYS   164. 

And  see  supra  ]  430. 

See  also  Beneficial  Associations  t 
36  et  seq;  Mutual  Benefit  Insurance 
[29  Cyc  68  et  seq]. 

But  compare  Bagley  v.  Reno  Oil 
Cto..  201  Pa.  78,  50  A  760,  66  LRA  184; 
infra  8  456  note  58   [a]. 

When    notice    reqnlrsd    see    infra 

46.     Seer     "  ^^^i^ 
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A  provision  in  a  Iqr-law  aasomins  to  take  sway 
or  limit  the  pomr  of  the  corporation  to  amend  or 
to  repeal  that  or  other  by-lavs  is  inoperative,  since 
the  by-lav  containing  such  provision  is  itself  sub- 
ject to  amendment  or  repeal.** 

H  -455]  2.  By  Whom.  The  general  rale  is  that 
the  power  to  alter,  amend,  or  repeal  by-laws  is 
Testeid  in  the  same  body  in  which  is  vested  the 
power  to  enact  them  in  the  first  instance  and  in 
such  body  only.*'  This  body,  as  we  have  seen,  is 
nsually  the  stockholders  or  members,**  who,  at  a 
legally  constituted  meeting,  may  alter,  amend,  or 
repeal  by-laws  by  a  majority  vote,  just  as  they 
may  enact  them  in  the  first  instance,  unless  a 
larger  vote  than  a  majority  is  required  by  the 
charter,  governing  statute,  or  articles  or  certifi- 
cate of  incorporation,  or  by  a  valid  existing  by- 
law.** Therefore,  unless  speciaUy  authorized,  the 
board  of  directors  or  trustees  or  other  officers, 
ha^ng  no  power  to  enact  by-laws,  have  no  power 
to  alter,  amend,  or  repeal  existing  by-laws  adopted 
or  ratified  by  the  stockholders  or  members.*"  The 
power  to  alter,  amend,  or  repeal  by-laws  may,  how- 
ever, like  the  power  to  enact  them  in  the  first  in- 
stance, be  expressly  vested  in  the  board  of  directors 
or  trustees  or  other  select  body  by  the  charter, 
articles  or  certificate  of  ineorporatioh,  or  govern- 
ing statute,"^  even  to  the  exclusion  of  the  exercise 
of  such  power  by  the  sitoekholders  or  members;'* 
and  where  the  board  of  directors  is  given  the  power 
to  enact  by-laws  for  the  corporation,  and  they  adopt 


the  first  by-laws,  they  have  the  power  to  alter  or 
to  amend  the  same."  Such  power  may  also  be  con- 
ferred on  the  directors  or  trustees  or  other  select 
body  by  the  constitution  or  by-laws  enacted  by  the 
stockholders  or  members  in  the  absence  of  provi- 
sion to  the  contrary  in  the  charter  or  governing 
statute;"  but  where  a  by-law  vests  in  the  directon 
the  power  of  alteration  and  amendment  of  the  by- 
laws, they  have  not  thereby  authority  to  disregard 
or  alter  another  4)y-law  intended  as  a  limitation 
upon  their  powers.'^  Notwithstanding  that  the  trus- 
tees have  tixe  authority  to  amend  the  by-laws,  yet 
they  have  not  the  right  to  so  amend  them  as  to 
deprive  the  stockholders  of  those  fundamental  powen 
by  which  they  control  the  ofBcers  of  the  corporar 
tion."^  And  when  consent  or  ratification  by  the 
stockholders  or  members,  or  by  a  certain  majority  of 
them,  is  required  by  the  charter,  governing  statute, 
or  by-laws,  the  directors  or  trustees  cannot  alter  or 
amend  by-laws  without  such  consent  or  ratification.  °* 
In  no  case  of  course  can  the  directors  or  trustees 
exceed  the  authority  conferred  upon  them  in  altering 
or  amending  by-laws." 

[i  456]  8.  Mode  of  Alteration,  Amendment^  or 
BepeaL  In  altering,  amending,  or  repealing  by- 
laws it  is  necessary  to  comply  substantially  with 
the  formalities,  if  any,  prescribed  by  the  manda- 
tory provisions  of  the  charter,  governing  statute, 
or  articles  of  incor^ioration,  or  by  the  constitution 
or  by-laws  in  force  at  the  time  where  these  are 
binding  upon  the  body  making  the  change.'*    But 


48i  Rtchardaon  ▼.  Union  Cong, 
eoc.  6»  N.  B.  187,  189  (where  It  waa 
aald  with  respect  to  a  bjr-law  of  a 
religrlous  society  requiring:  a  two- 
thirds  vote  of  the  members  present 
to  alter  or  to  amend  its  by-laws: 
"It  waa  an  enactment  made  by  one 
meeting  of  the  society  to.  govern  the 
proceedings  of  future  meetings,  and 
was  Inoperative  beyond  the  pleasure 
of  the  society  acting  by  a  majority 
vote  at  any  regular  meeting.  The 
power  of  the  society,  derived  from 
Its  charter  and  the  laws  under  which 
It  was  organised,  to  enact  by-laws. 
Is  continuous,  residing  in  all  regular 
meetings  of  the  society  so  long  as 
It  exists.  Any  meeting  could,  by  a 
majority  vote,  modify  or  repeal  the 
law  of  a  previous  meeting,  and  no 
meeting  could  bind  a  subsequent  one 
by  irrepealable  cu:t8  or  rules  of  pro- 
«edurew  The  power  to  enact  is  a 
power  to  repeal;  and  a  by-law,  re- 
<iulring  a  two-(hirds  vote  of  mem- 
bers present  to  alter  or  amend  the 
laws  of  the  society,  may  Itself  be 
altered,  amended,  or  repealed  by  the 
same  power  which  enacted  it").  To 
same  elfect  Manufacturers  exhi- 
bition Bldg.  Co.  V.  Landay.  218  111. 
168,  76  UE  146  [rev  121  111.  A.  96] 
(as  to  powei*  of  directors), 

47.  Manufacturers  Exhibition 
Bldg.  Co.  V.  Landay,  219  111.  168. 
78  NB  146  Crev  lEl  111.  A.  96]:  StelD- 
weg  V.  Antiseptol  Liquid  Soap  Co., 
168  111.  A.  479;  Oray  v.  National 
Ben.  Assoc.  Ill  Ind.  631,  11  NB  477; 
Lamb  v.  Merchants'  Nat.  Mut.  F. 
Ins.  Oo^  18  N.  D.  258,  119  NW  104«. 

48.  Renn.  v.  U.  S.  Cement  Co.,  S6 
Ind.  A.  149,  7$  NB  269;  Bagley  v. 
Reno  Oil  Co.,  201  Pa  78,  60  A  760, 
66  LRA  184-  Alters  v.  Journeymen 
Bricklayers'  Protective  Assoc,  19  Pa 
Super.  272;  Stevens  v.  Davison,  18 
Gratt.  (69  Va.)  81f9.  98  AmD  692. 
See  supra  9  446  et  eeq. 

48.     See   infra    J    4fi6.  ' 

sa  Peo.  V.  Ittner,  166  III.  A.  860 
(recognizing  the  rule  In  the  absence 
«f  provision  to  the  contrary);  Lamb 
V.  Merchants'  Nat.  Mut.  F.  Ins.  Co., 
18  N.  D.  263,  119  NW  1048;  Stevens 
V.  Davison,  18  Gratt.  (59  VaJ  819, 
98   AmD   692;   Stephenson   v.    Vokes, 
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27  Ont  691.  See  also  supra  t  446 
et  seq. 

51.  Oa. — Graham  v.  Bminent 
Household  C.  W.,  136  Ga.  777,  70  SB 
649. 

111. — Manufacturers  Exhibition 

Bldg.  Co.  v.  Landay,  219  111.  168, 
76  NB  146  [rev  121  111.  A.  96];  Stein- 
weg  V.  Antiseptol  Liquid  Soap  Co., 
168  111.  A.  479. 

Minn. — ^Heintselman  v.  Druids'  Re- 
lief Assoc.,  88  Minn.  138,  S6  NW  100. 

Oh. — ^Protected  Home  Circle  v. 
Tlsch,  24  Oh.  Cir.  Ct.  489. 

Ont. — Stephenson  v.,Voke8i  87  Ont. 
691. 

And  see  supra  (  447. 

See    also    Beneficial 
S  35  text  and  note  80. 

52.  Manufacturers  Exhibition 
Bldg.  Co.  V.  Landur,  219  111.  168, 
76  NB  146  [rev  121111.  A.  96]  (hold- 
ing that  where  the  statute  vests  the 
power  in  the  directors,  the  stock- 
holders of  a  corporation  have  no 
power  to  amend  the  by-laws  or  to 
require  ratification  by  themselves); 
Steinweg  v.  Antiseptol  Liquid  Soap 
Co.,  168  ni.  A.  479:  Stephenson  v. 
Vokes,  27  Ont  691. 

[a]  snbstaatUl  adoptloa  Iqr  At 
iwotoza. — But  where  all  the  stock- 
holders of  a  corporation  are  also 
directors,  amendatory  by-laws 
adopted  by  them  as  stockl)olders 
may  be  deemed  to  have  been  adopted 
by  them  as  directors  in  accordance 
with  a  statute  requirli)g  by-laws  to 
be  adopted  by  the  directors.  Manu- 
facturers Exhibition  Bldg,  Co.  v. 
Landay,  219  III.  168,  76  NB  146  [rev 
121  III.  A.  96].     See  supra  S  448. 

63.  Heintzelman  v.  Druids'  Re- 
lief Assoc..  38  Minn.  138.  36  NW  100. 
And  see  other  cases  in  notes  62,  63. 

5^  WiUls  V.  Laurldson,  161  Cal. 
106,   118  P   530;   Stevens  v.   Davison, 

18  Gratt.    (69  Va)   819,  98  AmD  692. 
[a]    Bzelaslve      power. — (l)       In 

Pennsylvania,  however,  it  has  been 
held  that  a  by-law  which  surrenders 
to  the  directors  of  a  corporation  the 
exclusive  power  to  alter  or  amend 
the  by-laws  Is  unreasonable,  illegal, 
and  ultra  vires.  Alters  v.  journey- 
men   Bricklayers'    Protective   Assoc, 

19  Fk.   Super.    272,    276.      (2)    But  it 


was  held  that  a  by-law  providing 
that  "no  alterations  or  amendments 
shall  be  made  to  the  by-laws  unless 
proposed  In  writing  to  the  board  of 
directors  and  read  at  three  success- 
ive meetings  of  the  board  of  direct- 
ors, and  adopted  by  a  two-third  vote 
of  the  members  present,"  should  not 
be  construed  as  surrendering  to  the 
directors  the  exclusive  power  to  al- 
ter or  to  amend  the  by-laws,  but 
rather  as  conferring  on  them  the 
right  to  first  approve  a  proposed 
amendment  before  its  submiaslon  to 
the  corporatl6n.  Alters  v.  Journey- 
men Bricklayers'  Protective  Assoc, 
supra. 

65.  Stevens  v.  Davison,  18  Oratt 
(69  Va)    819.   98  AmD   692. 

66H*  SUte  V.  McCuUough,  8  Nev. 
202. 

"That  the  Trustees  should  have 
the  power  to  amend  the  by-laws,  is 
almost  a  matter  of  necessity;  but  as 
the  'Trustees  are  simply  the  repre- 
sentative of  the  corporators,  they 
have  no  right  to  do  anything  in  their 
official  capacity  which  is  prejudicial 
to  the  interest  of  their  constituents, 
or  to  interfere  with  the  powers 
which  the  stockholders  have  reserved 
to  themselves.  An  act  done  against 
the  expressed  wish  of  the  stock- 
holders would  certainly  be  presumed 
to  be  against  the  Interest  of  the  cor- 
poration." Per  Lewis,  J.,  in  State  v. 
MoCuUough,  8  Nev.  202,  226. 

5a  Willis  V.  Laurldson.  161  Cat 
106,  118  P  530. 

[a]  Babstaatlal  compllanoer  Hot 
where  all  the  stockholders  of  a  cor- 
poration are  directors,  a  resolution 
adopted  by  the  directors  as  an 
amendment  to  a  by-law  is  binding, 
although  It  is  not  formally  ratified 
by  the  stockholders  as  such  In  ac- 
cordance with  a  requirement  of  a 
by-law  of  the  corporation.  Manu- 
facturers Exhibition  BMg.  Co.  v. 
Landay,  219  IlL  168,  7«  NB  146  [rev 
121  111.  A.  961.    See  supra  I  44S. 

,57.  Van  Alton  v.  Modem  Brother- 
hood of  America,  Itl  Iowa  882,  108 
NW  818. 

58.  U.  S. — Robinson  v.  Mutual  Re- 
serve L.  Ins.  Co..  16»  Fed.  664. 

D.  C. — National  Council  J.  O.  XJ.  A. 


For  latsr  oases,  davslopmeats  and  ebaatittm  in  the  law  see  cumulative  Annotations,  same  titla  page  and  note  number. 
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a  substantial  oompHanee  is  sufficient.'*  When 
changes  in  the  hy-laws  or  regulations  of  a  corpora- 
tion are  adopted  at  a  meeting,  the  meeting  must  be 
»  legal  one  at  which  a  quorum  for  the  purpose  is 
present,  and  the  changes  must  be  adopted  by  a  ma- 
jority vote  of  the  stockholders  or  members  present, 
or  of  the  directors,  as  the  case  may  be,  or  by  a 
greater  vote  than  a  mere  majority  when  this  is 
required  by  the  charter,  governing  statute,  or  arti- 
cles of  incorx>oration,  or  by  binding  provisions  in 
the  existing  constitution  or  by-laws.  If  the  by- 
laws make  no  provision  for  their  alteration  or 
amendment  they  may  be  altered,  amended,  or  re- 
pealed, at  any  meeting  of  the  stockholders  where 
there  is  a  quorum  by  a  majority  vote  of  those 


present." 

Informal  and  implied  amendment  or  vepeaL  As 
we  have  seen,  by-laws  may  be  adopted,  in  the  ab- 
sence of  provision  to  the  contrary,  without  any 
formality,  and  orally  or  by -conduct  as  well  as  in 
writing."  The  same  rule  applies  of  course  to  the 
alteration,  amendment,  or  repeal  of  by-laws,  so  - 
that,  in  the  absence  of  provision  to  the  contrary,^ 
an  alteration,  amendment,  or  repeal  may  be  made 
either  orally  or  in  writing  and  by  acts  as  well  as 
by  words,  and  may  be  evidenced  by  a  course  of 
proceeding  or  conduct  on  the  part  of  the  corpora- 
tion inconsistent  with  the  by-law  claimed  to  have 
been  amended  or  repealed." 

Implied  repeal  by  new  by-Iawa.    The  general  rule 


M.  V.  State  Council  J.  O.  V.  A.  U.. 
»  App.  1. 

III. — Bastian   v.   Modam  Woodmen 

of  America,  166  111.  696,  46  NE  1090. 

Iowa. — ^Van      Atten       v.       Modern 

Brotherhood    ot   America,    ISl    Iowa 

M2.  IDS  NW  SIS. 

Md. — Mutucd  F.  Ins.  Co.  T.  Far- 
quhar.  86  Hd.  668.  S9  A  687. 

Haas. — Torrey  v.  Baker,  1  Allen 
120. 

Mich. — Dick  V.  General  Assembly 
O.  A^  150  Mich.  816.  113  NW  1126. 

N.  J,— Mutual  Aid,  etc.,  Soc.  v. 
Monti,  %9  N.  J.  L..  841,  36  A  666. 

N.  T. — Double  V.  Grand  Lodpe  A. 
0.  U.  W.,  66  App.  Dlv.  323.  72  NTS 
7S5  (all  172  N.  Y.  666  mem,  6iB  NB 
1116  mem]-  Cowan  vi  New  Tork 
Caledonia  Club,  46  Apt).  Dlv.  288, 
61  NYS   714. 

N.  D. — LAmb  ▼.  Merchants'  Nat. 
Mut.  V.  IQ8.  Co.,  18  N.  D.  263,  119 
NW  1048. 

Ont. — In  re  Ontario  Ina.  Act,  etc, 
31  Ont.  164. 

And  see  supra  {  460  et  aeg.  See 
also  Beneficial  Associations   f  36. 

[a]    VotUs*     of    ■aiundaiaaf'~-(l) 
Notice  of  proposed  amendments  must 
be  given  to  the  stockholders  or  mem- 
bers   personally    or    by    publication 
when  this  is  reijulred  by   the  char- 
ter, Kovemlnff  statute,  or  'articles  of 
incorporation,  or  by  the  existing  by- 
laws.    Robinson   v.   Mutual   Reserve 
U.  Ins.  Co„  169  Fed.  S64    (under  the 
New  York  Insurance  Law  relatlni;  to 
mutual    Insurance    companies);    Na- 
tional Council  J.  O.  U.  A.  M.  v.  State 
Council    J.     O.    U.     A.    M.,    27    App. 
(D.  C.)  1;  Metropolitan  Safety  Fund 
Ace.  Assoc,  v.  Wlndover,  137  III.  417, 
27  NS  638  [air  87  111.  A.  170];  North- 
western L.  Assur.  Co.  V.  Brlenkoetter, 
90  111.  A.  99;  Baglegr  y.  Reno  Oil  Co.. 
201   Pa.   78,    60   A  760.    66   I/RA   184; 
n.  S.  Nat.  Grand  I.odKe  L.  K.  A.  v. 
Watkins,  176  Pa.  241.  34  A  602;  Cor- 
dlner   v.    Ancient    Ordfer    U.    W.,    6 
DomUt     491,      4      OntWN      102.      23 
OntWR  66, [app  dism  9  DomLR  218, 
4   OntWN  549,   88  OntWR  868].      (2) 
Under  charter  provisions  that  altera- 
tion of  by-laws  shall  only  be  made 
•  bya  general  meeting  of  members.con- 
▼ened  by  public  notice,  as  in  case  of 
the  election  of  direotors  and  that  the 
president,  when   reqnired  by  twenty 
members,  shall  call  the  general  meet- 
ing,   by  giving  notice  as  in   cajse   of 
election  for  directors,  for  the  trans- 
action of  such  business   as  may   be 
specified  in  such  notice,  by-laws  can- 
not be  changed  at  an  annual  meeting 
where  notice  is  only  given  of  elec- 
tion of  directors.    Mutual  F.  Ins.  Co. 
V.    Ftarquhar,    86   Md.    668,    89    A   627. 
(})    It   Is   the   general   rule   that   no 
notice   of   changes,   amendments,    or 
repeals  need  be  given  to  stockholders 
or  members  nnleas  required  by  stat- 
ute or  Inr  the  charter  or  some  other 
law  of  the  corporation.     McCabe  v. 
Father    Matthew    Total    Abstinence 
Benev.    Soc,    U    Hun    (N.    T.j    149. 
And   see'  supra   |   464   text  and  note 
44.      <4)   But   in   Pennsylvania  it  is 
held   that  a  change  in  corporate  by- 
laws   Increasing   the^numDer   of   di- 
rectors cannot   be  made   even  at  a 
regnlar  or  anntial  stockholders'  meet- 
ing irlthout  previous  notice  of  such 
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purpose,  the  amendment  being  of 
vital  importance  and  outside  of  the 
usual  business  transacted  at  such 
meetinga  Bagley  v.  Reno  Oil  Co., 
201  Pa.  78,  60  A  760,  66  LAA  184. 
(i6)  Under  corporation's  by-law  re- 
quiring repeal  of  by-law  to  be  on 
month's  notice,  repeal  at  one  meet- 
ing ratified  at  another  a  month  later, 
samib  trustees  being  present,  is  ef- 
fective from  second  meeting.  Pen- 
necard  v.  Giant  Ledge  Min.  Co.,  97 
Wash.  884,  166  F  629. 

[b]  Pnldicatlon  of  ainMi<lin<»t.^ 
Eversberg  v.  Supreme  Tent  K.  M.  W., 
33  Tex.  Civ.  A.  649,  77  SW  246  (con- 
struing such  a  requirement). 

[c]  TOlmg  ooples,  carlUloata,  ato. 
— (1)  Copies  of  amendments  of  by- 
laws must  be  filed  in  the  proper 
public  office  when  this  is  required. 
Knights  of  Maccabees  of  the  World 
V.  Nltsch,  69  Nebr.  372,  96  NW  626, 
6  AnnCas  267.  (2)  In  New  York  a 
resolution  or  by-law  Increasing  or 
reducing  the  number  of  directors 
does  not  become  operative  unless, 
and  until,  the  certificate  showing 
the  increase  is  filed  in  the  >  office  of 
the  secretary  of  state  and  the  county 
clerk,  where  the  original  certificate 
of  incorporation  is  filed,  as  required 
by  Stock  Corporation  Law  9  26.  In 
re  Westchester  Trust  Co.,  188  N.  Y. 
216,  78  NE  87fi;  In  re  DoIgeviUe  Elec- 
tric Light,  etc.,  Co.,  160  N.  Y.  600, 
66  NE  287;  Lewis  v.  Matthews,  161 
App.   Dlv.    107,    14i6    NYS    424. 

59.  Supreme  Council  A.  L.  H.  V. 
Adams,  68  N.  H.  236,  44  A  380. 

ea  U.  S. — Toledo  Tract.,  etc.,  Co. 
V.  Smith,  205  Fed.  643,  656  (constru- 
ing Oh.  Gen.  Code  {  8703,  requiring 
regulations  to  be  adopted  or  changed 
by  the  assent  thereto  in  writing  of 
"two-thirds  of  the  stockholders,  in 
the  light  of  various  other  sections  in 
pari  materia  ,and  holding  that  it 
meant  two  thirds  of  the  stockholders 
in  interest). 

D.  C— National  Council  J.  O.  V.  A. 
M.  V.  State  council  J.  O.  U.  A.  M.,  27 
App.  1;  Walker  v.  Johnson,  17  App. 
144  (member  of  mutual  fire  insur- 
ance company  entitled  to  have  one 
vote  for  each  risk  held  by  him).  But 
see  Scanlan  v.  Snow,  2  App.  137,  165 
(holding  that  where  the  by-laws  of 
a  corporation  Incorporated  under  the 
general  law  provide  that  "The  con- 
stitution of  this  association  may  be 
altered  or  amended  by  a  two-thirds 
vote  of  the  association  at  any  annual 
meeting,"  a  court  of  equity  could  not 
read  "by-laws"  In  place 'Of  "constitu- 
tion," although  such  was  the  evi- 
dent meaning  of  the  provision.  And 
see  supra  J  441). 

111. — Bastlan  v.  Modern  Woodmen 
of  America,  166  111.  696,  46  NE  1090 
[rev  68  111.  A.  3781;  Wallace  v.  Mod- 
em Woodmen  of  America,  188  111.  A. 
273  [app  dlsm  268  111.  301,  109  NE 
88]. 

Ind. — Green  v.  Fulton,  42  Ind.  A. 
676,  84  NE  166  (holding  that,  since 
the  stockholders  attending  a  regu- 
larly convened  meeting,  although  a 
minority  of  the  number  and  repre- 
senting only  a  minority  of  the  stock, 
constitute  a  quorum,  and  may  ex- 
press the  corporate  will,  in  the  ab- 
sence of  provision  to   the  contrary. 


where  the  by-laws  of  a  oorporation 
provided  that  they  might  be  amended 
by  a  vote  of  two  thirds  at  any  regu- 
lar or  special  meeting  of  the  com- 
pany, an  affirmative  vote  of  two 
thirds  of  the  entire  stock  of  the  cor- 
poration was  not  necessary  to  effect 
their  amendment,  but  an  affirmative 
vote  of  two  thirds  of  the  stock  repre-  ' 
aentad  at  the  meeting  was  suffi- 
cient). 

Iowa. — ^Van  Atten  v.  Modern  Broth- 
erhood of  America,'  181  Iowa  232,  108 
NW  818'  (holding  that,  where  a  by- 
law could  not  be  amended  under  the 
fundamental  law  of  the  corporation 
except  by  a  two-thirds  vote  of  the 
members'  of  the  board  of  directors, 
an  amendment  not  shown  to  have 
received  the  necessary  two-thirds 
vote  had  no  effect). 

Mass. — Torrey  v.  Baker,  1  AUep 
120. 

N.  J. — Weinburgh  v.  Union  St.  R, 
Adv.  Co..  66  N.  J.  Eq.  640,  87  A  1026 
(vote  of  majority  in  Interest  of 
stockholders  required  by  by-law); 
Loewenthal  v.  Rubber  Raclaimingr 
Co.,  62  N.  J.  Eq.  440,  28  A  464  (two- 
thirds  vote). 

N.  Y. — Cowan  v.  New  Tork  Cale- 
donian Club,  46  App.  Dlv.  288,  61 
NYS  714  (where  compliance  with  the 
by-laws  was  prestuned  in  the  ab- 
sence of  evidence  to  the  contrary). 

Pa. — Hochreiter's  App.,  98  Pa.  479. 

See  also  supra  |  461. 

But  see  Richardson  v.  Union  Cong. 
Soc,  68  N.  H.  187  (holding  that  a  by- 
law of  a  religious  society,  requiring 
a  two-thirds  vote  of  the  members 
present  to  aMer  or  to  amend  Its  laws, 
was  inoperative,  and  might  be  modi- 
fied or  repealed  by  a  majority  vote 
at  any  regular  meeting  of  tne  so- 
ciety).    And  see  supra  }  454. 

[a]  avUenoe  InsnfflotoM  to  estali. 
llab  an  aUeced  agraemmt  on  the 
formation  of  a  company  that  no  by- 
laws, proceeding,  or  resolutions  of 
the  company  should  be  had  or  taken 
without  the  unanimous  consent  of  all 
the  stockholders  and  directors.  Ber- 
klnshaw  v.  Henderson,  12  OntWR  919 
[app   dlsm   1   OntWN   97,   14   OntWR 

el.  Ark. — O.  W.  Jones  Lumber  Co. 
V.  Wisarkana  Lumber  Co.,  126  Ark. 
66,   187   SW  1068. 

D.  C. — Scanlan  v.  Snow,  2  App.  187. 

Ind. — Renn  v.  U.  S.  Cement  Co.,  36 
Ind.  A.  149,  73  NB  269. 

N.  H. — Richardson  v.  Francestown 
Union  Cong.  Soc,  68  N.  H.  187. 

Tenn. — Blast  Tennessee,  etc.,  R.  Co. 
V.  Gammon,  6  Sneed  567. 

But  compare  as  to  notice  supra 
this  section  note  68  [a]. 

es.    See  supra  I  460. 

es.  Ark. — ^Myar  v.  Po«l  79  Ark. 
466.  96  SW  1008.        "'«*•''    •"*• 

Hawaii. — In  re  Homer,  81  Hawaii 
18. 

Ind. — Gray  v.  National  Ben.  Assoc, 
111  Ind.  531,  11  NE  477  (contracting 
in  disregard  of  by-law). 

Miss. — Holly  Springs  Bank  v.  Pin- 
son,  68  Miss.  421,  88  AmR  330  (hold- 
ing that  a  uniform  course  of  dealing 
by  a  bank  in.  issuing  stock  certifi- 
cates without  containing  a  notice  re- 
quired by  one  of  its  by-laws  provldv> 
ing  for  a  lien  on  the  stock  was  to  b<t^ 
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in  relation  to  the  implied  repeal  of  statutes  applies 
to  by-laws  of  a  corporatioii  ;'^  and  therefore  a  by- 
law is  impliedly  repealed  by  a  new  by-law.  which 
is  so  inconsistent  therewith  that  both  cannot 
stand,"  and  the  adoption  by  a  corporation  of  a  new 
'  constitution  or  by-laws  covering  the  same  grounds 
as  the  former  ones,  and  intended  for  the  same  pur- 
pose, impliedly  repeals  and  supersedes  the  earlier 
constitution  or  byrlaws,  so  that  penalties  imposed 
by  the  ;earlier,  or  other  provisions  therein,  but 
omitted  from  the  later,  no  longer  apply.''  But 
repeals  by  implication  are  not  favored,*"  and  there 
is  no  such  repeal  where  there  is  no  inconsistency 
and  both  by-laws  may  be  operative,  and  no  inten- 
tion to  repeal  otherwise  appears.'^ 

Kepeal  by  resolution.  Although  a  by-law  may  be 
in  the  form  of  a  resolution,"  and  in  such  case  may 
repeal  a  previous  by-law,^"  it  has  been  held  that  a 
simple  resolution  in  favor  of  some  object  which  is 
forbidden  ^  a  by-law  does  not  repeal  or  override 
the  by-law." 

[$  457]  4.  Estoppd  and  Waiver.  A  stockholder 
or  member  may  lose  his  right  to  contest  the  valid- 
ity of  an  alteration,  amencbient,  or  repeal  of  a  by- 
law by  estoppel"  or  waiver." 


considered,  as  to  all  persons  not 
members  of  the  bank,  as  constituting 
In  effect  a  by-law  repealing  the  one 
providing  for  such  Hen). 

N.  T. — Evans  v.  Southern  Tier  Ma- 
sonic Relief  Assoc,  7S  App.  Dlv.  151, 
76  NTS  611:  Bowler  v.  American  Box 
Strap  Co.,  22  Misc.  33E.  49  NTS  1S3 
(holding  that  a  by-law  fixing  the 
salary  of  the  president  could  be 
validly  modified  by  an  executed  parol 
agreement  made  between  and  acqui- 
esced In  by  the  parties,  by  the  terras 
of  which  the  president  accepted  a 
lower  salary  In  consideration  of  be- 
ing continued  in  ofllce  and  employ- 
ment, the  modification  being  made 
necessary  by  the  necessities  of  the 
corporation). 

tftah. — Marsh  v.  Mathias,  19  UUh 
S50,  56  P  1074. 

vt. — Buck  V.  Troy  Aqueduct  Co., 
76  Vt.  75,  66  A  286  (holding  that, 
where  the  stockholders  of  a  corpora- 
tion for  a  series  of  years  acted 
through  a  board  of  three  directors 
by  consenting  that  the  corporation 
should  continue  business  by  means 
of  such  board,  a  by-law  of  the  cor- 
poration requiring  a  board  of  five 
must  be  deemed  to  have  been  chanced 
by  unanimous  consent,  there  being 
no  number  specified  In  the  act  of  In- 
corporation, and  Vt.  St.  3717,  only 
requiring  three  directors  for  corpo- 
rations); Henry  v.  Jackson,  37  Vt. 
431   (unincorporated  association). 

Wash. — ^Blalr  v.  Metropolitan  Sav. 
Bank,  27  Wash.  192,  67  P  609  (hold- 
ing that,  where  a  corporation  by  the 
acts  of  the  corporate  ofHcers  were 
acquiesced  In  by  the  stockholders  re- 
peatedly engaged  in  '  transaction  In 
violation  of  its  by-laws  forbidding 
such  transactions  except  by  vote  of 
its  trustees,  and  Imposing  other  re- 
strictions, the  by-laws  were  abro- 
gated by  such  continual  disregard  of 
them). 

Wis. — Graebner  v.  Post.  119  Wis. 
392,  96  NW  783,  100  AmSR  890. 

See  also  supra  t  460. 

[a]  Fox  •sainilie  a  by-law  of  a 
corporation  may  be  waived  or  set 
aside  for  the  time  being  or  perma- 
nently amended,  without  formal 
action,  by  a  course  of  corporate  con- 
duct inconsistent  therewith  in  which 
all  the  stockholders  have  acquiesced 
notwithstanding  another  by-law  pro- 
vides that  all  motions  to  amend  the 
by-laws  shall  require  a  three-fourths 
vote  of  the  shares  of  the  company. 
In  re  Horner,  21  Hawaii  13. 

Waiver  of  by-lkws  se«  supra  |  437. 

64.      Bachman    v.    Harrington,    62 


Misc.  26,  102  NTS  406.    S«e  generally 
Statutes  [38  Cyc  1072  et  seq]. 

es.  Flaherty  v.  Portland  Long- 
shoremen's Benev.  Boc  99  Me.  253, 
59,  A  58;  Domes  v.  Supreme  Lodge 
K.  P.,  75  Miss.  466,  28  S  191;  Supreme 
Tent  K.  M.  W.  v.  AKmann,  134  Mo. 
A.  363,  114  SW  1107. 

66.  Bachman  v.  Harrington,  52 
Misc.  26,  102  NTS  406;  Supreme 
Lodge  K.  P.  v.  La  Malta,  95  Tenn. 
167,  81  SW  493,  80  LRA  838. 

67.  Supreme  Tent  K.  M.  W.  v. 
Altmann,  134  Mo.  A.  363,  114  SW 
1107. 

68.  Supreme  Tent  K.  M.  W.  v. 
Altmann,  134  Mo.  A.  368,  114  SW 
1107;  Brower  v.  Supreme  Lodge  Nat 
Reserve  Assoc,  74  Mo.  A.  490. 

69.  See  supra  {  427. 
TO.    Domes  v.  Supreme  Lodge  K. 

P.,  76  Miss.  466,  23  8  191. 

71.  Blaherty  v.  Portland  Long- 
shoremen's Ben.  Soc,  99  Me.  253,  69 
A  S8. 

[a]  By-lawa  as  to  effeot  of  reso- 
Intloa. — Where  the  by-laws  of  a  cor- 
poration provided  that  resolutions 
adopted  at  any  general  or  special 
meeting  of  the  corporation  for  any 
special  purpose  should  be  as  binding 
on  its  memoers  as  if  embodied  in  Its 
by-laws,  it  was  held  that,  by  a  fair 
construction,  such  resolutions  were 
Intended  to  have,  and  did  have,  the 
effect  of  by-laws  only  when  incon- 
sistent with  the  by-laws,  and  did  not 
have  the  effect   of  amending  or   re- 

E saline  them.  Flaherty  v.  Portland 
ongshoremen's  Ben,  Soc,  99  Me. 
253.  69  A  58. 

73.  Berg  v.  Badenser  Understuet- 
cungs  Verein,  90  App.  Div.  474,  86 
NTS  429;  Huxtable  v.  Berg,  98  Wash. 
616,  168  P  187.     See  also  infra  S  480. 

73.  Clymer  v.  Supreme  Council  A. 
L.  H.,  138  Fed.  470;  Supreme  Council 
A.  L.  H.  V.  McAlarney,  136  Fed.  72, 
67  CCA  546;  Supreme  Council  A.  L. 
H.  V.  Llppincott,  134  Fed.  824,  67 
CCA  650,  69  LRA  803;  McCloskey  v. 
Supreme  Council,  A.  L.  H.,  109  App. 
Dlv.  309,  96  NTS  347.  See  also  Infra 
I   480. 


[i  458]  D.  Seanisites  and  Validity  of  B7-Law»- 
1.  In  QeneraL  We  have  already  considered  the 
requisites  and  validity  of  corporate  by-laws  with 
reference  to  the  general  power  of  the  corporation 
to  make  them,^*  the  body  by  which  they  may  or 
must  be  made,^°  and  the  mode  of  their  enactment, 
including  time  and  place,^'  and  with  Reference  to 
their  alteration,  amendment,  and  repeal."  We  are 
now  to  consider  their  requisites  and  validity  with 
reference  to  their  subject  matter  and  operation. 
In  this  respect  the  general  rule  is  that  a  corpora- 
tion may  enact  any  by-laws  it  deems  fit  for  its  in- 
ternal government  or  for  the  government  of  its 
officers  and  of  its  stockholders  or  members  in  the 
management  of  its  affairs,  and  as  among  them- 
selves, so  long  as  such  by-laws  are  not  contrary  to 
the  charter,  governing  statute,  or  articles  of  in- 
corporation, or  in  violation  of  general  law  or  public 
policy.''*  Therefore,  subject  to  the  above  qualifica- 
tion, a  corporation  may  adopt  by-laws  regulating 
generally  the  calling  or  assem'blii^  and  conduct  of 
corporate  meetings  and  elections,""  prescribing  the 
number  of  members  or  shares  necessary  to  consti- 
tute a  quorum  at  a  corporate  meeting  or  election," 
regulating  the  voting  thereat,"  and  fixing  the  nnm- 

Assoc,  332  III.  458,  88  NE!  962  [aff 
137  lit.  A.  61]  (holding  that  where 
the  only  limitation  In  a  statute  on 
the  by-laws  adopted  by  a  corporation 
not  for  pecuniary  profit  la  that  they 
shall  not  confilct  with  the  constitu- 
tion and  laws  of  the  state  or  of  the 
United  States,  the  corporation  may, 
within  this  limitation,  adopt  any 
reasonable  by-law  for  the  purpose  of 
enabling  it  to  carry  out  the  objects 
and  purposes  of  the  organization); 
Peo.  v.  Chicago  Trade  Bd^  46  111.  112. 

Ind. — McCallister  v.  Sbannondale 
Co-op.  Tel.  Co.,  47  Ind.  A.  617,  94  NE 
910;  Qreen  v.  Felton,  42  Ind.  A.  (75, 
84  NB  166. 

Mo. — Goddard  V.  Merchants'  Exch.. 
9  Mo.  A.  290   [aff  78  Mo.  6091. 

Nebr. — Miller  v.  Farmers'  Milling, 
etc,  Co.,  78  Nebr.  441,  110  NW  996, 
126  AmSR  606. 

N.  J. — Franklin  Trust  Co.  v.  Ru- 
therford, etc..  Electric  Co.,  67  N.  J. 
Eq.  42,  41  A  488  [aff  58  N.  J.  Eq.  684 
mem,  43  A  1098  mem]. 

N.  T. — ^Matter  of  Rapid  Transit 
Ferry  Co.,  16  App.  Div.  630,  44  NTS 
539;  Burden  v.  Biirden,  8  App.  Div. 
160,  40  NTS  499  [aff  169  N.  T.  287. 
64  NE  171:  Levin  v.  Mayer,  86  Misc. 
116,  149  NTS  112. 

Oh. — Nicholson  v.  Franklin  Br«w- 
ing  Co.,  82  Ob.  St.  94.  91  NE  991,  137 
AmSR  7(4,  19  AnnCas  699. 

Pa, — Cora.  V.  Woelper,  3  Serg.  &  R. 
29,  8  AmD  628;  In  re  Skandlnavlska, 
3  Pa.  Dlst.  235;  In  re  Charter,  1  Del. 
Co.  416. 


74.  See  supra 

76.  See  supra 

76.  See  supra 

77.  See  supra 

7a 

K.  G. 


445. 

{   446-449. 

I    450-453. 

i   454-467. 
Ala. — Supreme       Commandery 
L.   v.  Alnsworth,   71  Ala.   486, 


46  AmR  332. 

Cal. — People's  Home  Sav.  Bank  v. 
Sadler,  1  Cal.  A.  189,  81  P  1029. 

Conn. — State  v.  Tudor,  5  Day  329, 
6  AmD  182. 

111. — ^AUen  v.  Chicago  Undertakers' 


[a]  Za  tlM  abaemos  of  aay  XMMe- 
tiiOaL  by  the  legislature,  the  propriety 
and  character  of  the  by-laws  are  to 
be  determined  by  the  corporation  It- 
self, subject  to  the  condition  that 
they  must  be  reasonable,  and  must 
not  contravene  or  be  inconsistent 
with  its  charter  or  any  existing  law. 
People's  Home  S^v.  Bank  v.  Sadler. 
1  Cal.  A.  189.  81  P  1029. 

78.     S^e  infra  {  460  et  seq. 

80.  In  re  Long  Island  R.  0>..  19 
Wend.  (N.  T.)  37,  82  AmD  429;  Lut« 
v.  Webster,  249  Pa.  226,  94  A  834  [aff 
28  Pa.  DlBt.  1007];  Com.  v.  Woelper. 
3  Serg.  &  R.  (Pa.)  29.  8  AmD  (28 
(may  make  a  by-law  vesting  the  ap- 
pointment of  Inspectors  of  elections 
In  the  president  of  the  corporation). 

81.  Caatner  v.  Twitohell-Champlln 
Co..  91  Me.  524.  40  A  668;  Ellsworth 
Woolen  Mfg.  Co.  v.  Faunce^  79  Me. 
440,  10  A  260:  Cltiiens  Mutr.  F.  Ins. 
Co.  V.  Sortwell,  8  Allen  (Mass.)  21  <; 
Luts  V.  Webster,  24S  Pa.  226,  94  A 
834  [aff  23  Pa.  Dlst.  1007]. 

88.     Walker    v.    Johnson,    17    APP- 
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ber  of  votes  or  shares  that  mnst  be  voted  in  the 
affirmative  on  any  question ;"  and  by-laws  may  pre- 
scribe the  officers  in  the  corporation  and  increase  or 
reduce  the  nu&ber;"  may  prescribe  the  qualifica- 
tions of  the  directors,  trustees,  or  other  officers  and 
provide  for  their  election  or  appointment;*'  may  flk 
the  salanr  or  other  compensation  of  officers  or  di- 
rectors;** and  may  even  constitute  an  express  or 
implied  contract  to  pay  such  salary  or  other  com- 
pensation;*^ may  restrict  membership  and  prescribe 
the  qualifications  of  members,  and  the  conditions 
upon  which  persons  may  be  admitted  to  member- 
ship;** may  reasonably  regulate  the  conduct  of  its 
members  and  provide  for  sxispension  or  expulsion 
in  case  of  violation  thereof;*'  may  provide  for 
forfeiture  of  shares  to  the  corporation  for  nonpay- 
ment of  calls  when  the  power  of  forfeiture  has  been 
conferred,  although  not  otherwise;^  may  reason- 
ably regulate  the  sale  and  transfer  of  shares  of 
stock;"  and,  according  to  the  weight  of  authority, 
may  even  prohibit  transfers,  or  create  a  lien  on 
the  shares,  when  the  holder  shall  be  indebted  to 
the  corporation;"*  may  prescribe  the  powers  and 
duties  of  the  directors;"*  may  prescribe  what  shall 
constitute  a  quorum  of  the  board  of  directors,"  and 
fij  the  vote  of  the  directors  which  shall  be  neces- 
sary in  particular  matters;**  and  may  prescribe  or 
change  the  nunfber  of  directors"*  or  their  qualifica- 
tions. * 
The  conrts  vill  not  interfere  with  the  adoption  or 


enforcemrait  of  by-laws  by  a  corporation  for  its 
government  in  the  transaction  of  its  business  on 
the  ground  that  a  wiser  or  more  reasonable  course 
might  have  been  adopted  or  pursued,"*  so  long  as 
the  by-laws  are  not  so  unreasonable  as  to  be  in- 
valid on  that  ground,'*  and  provided  of  course  that 
they  are  consistent  with  the  charter  or  governing 
statute  and  articles  of  incorporation,  and  not  con- 
trary to  law.* 

.Wliat  law  governs.  As  a  rule  the  laws  of  the 
state  ■  by  which  a  corporation  was  created  deter- 
mines the  validity  of  its  by-laws  when  it  is  sought 
to  enforce  them  in  other  states  by  comity,*  subject 
to  the  qualification  that  the  courts  will  not  give 
effect  to  the  by-laws  of  a  foreign  corporation  if 
they  are  contraiy  to  the  laws  or  public  policy  of 
the  state  of  the  forum.* 

[$  459]  2.  Qnestioa  of  Law  or  Fact.  The  gen- 
eral rule  is  that  the  validity  of  a  by-law  of  a  eor- 
ptoration  is  purely  a  question  of  law;  and  therefore 
whether  the  by-law  is  in  conflict  with  the  law  of 
the  land,  or  with  the  charter  of  the  company,  or 
is  in  a  l^al  sense  unreasonable  and  therefore  un- 
lawful, is  a  question  for  the  court  and  not  for  the 
jury.*  It  is  held,  however,  that  where  the  validity 
of  a  by-law  or  r^nlation  of  a  corporation  as  to 
third  persons  is  in  question  and  depends  upon  its 
reasonableness  under  the  circumstances,  the  ques- 
tion is  one  of  fact  for  the  jury  under  proper  in- 
structions  from   the   court,*   unless,    according   to 


(D.  C.)  144;  Com.  v.  Detwlller,  ISl 
Pa.  814,  18  A  990,  7  LRA  357,  S60; 
Com.  V.  Woelper,  S  Serg.  &  Jl.  (Pa.) 
29.  S  Amt>  628  (may  make  a  by-law 
prohlbltlns  tickets  from  being 
counted  at  an  election,  which  have 
other  things  thereon  besides  the 
names). 

[a]  VoUng  ttf  mtxj^ — (1)  By- 
laws may,  be  adoptea  to  permit  vot- 
ing by  proxy  where  this  is  not  In- 
consistent with  anything  in  the  char- 
ter, articles  of  Incorporation,  or  gov- 
erning statute.  State  v.  Tudor,  5 
Day  (Conn.)  329,  6  AmD  162;  Walker 
T.  Johnsan,  17  App.  (D.  C.)  144.  (2) 
On  the  other  hand,  the  right  oi  a 
stockholder  to  appoint  a  nonmember 
as  proxy  to  vote  at  an  election  of 
comi>any  directors  may  be  taken 
away  by  by-law.  Colonial  Assur.  Co. 
▼.  Smith,  22  Man.  441,  4  DomLR  814, 
21  WestLR  816.  See  generally  Infra 
XII.  B. 

83.  Welnburgh  t.  Union  St.-R. 
Adv.  Co.,  55  N.  J.  Eq.  640,  37  A  1026. 

84.  L,ovell  ▼.  Women's  Pennsylva- 
nU  See.  P.  C.  A.,  236  Pa.  601,  84  A 
SI  8. 

as.  Cal. — ^Brewster  v.  Hartley,  <7 
Cal.  15.  99  AmD  237. 

111. — Peo.  V.  Ittner,  165  111.  A.  360 
(holding  that  by-laws  are  valid  which 
provide  that  to  Qualify  as  a  director 
two  shares  of  the  capital  stock  must 
be  rsKlstered  In  the  name  of  such 
director;  and  that  such  director  must 
oot  be  interested  as  a  stockholder  in 
any  competing  business). 

Mass. — ^Wlght  V.  Springfield,  etc., 
R.  Co.,  117  Mass.  226,  19  AmR  412. 

X.  H. — Packets  Despatch  Line  v. 
Bellamy  Mfg.  Co..  12  N.  H.  205,  37 
Amp  203. 

Pa. — Com.  V.  Stevenson.  200  Pa. 
509.  50  A  91. 

Tenn. — State  v.  Vanderbilt  Univ., 
139   Tenn.  279,   184  SW  1151. 

W.  Va. — Cross  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  37  W.  Va.  342,  16 
SE  687.  18  LRA  682. 

86.  Green  v.  Felton,  42  Ind.  A 
C75,   84  NE  166. 

87.  Green  v.  Felton,  42  Ind.  A. 
e75,   84  NB  166. 

88.  American  Livestock  Commn.  Co. 
V.  CHileago  Livestock  Bxch..  143  III. 
210.  12  NE  274.  36  AmSR  386,  18 
XiRA  190;  Maxurkiewicz  v.  St.  Adel- 
bertus  Aid  Soc  127  Mich.  146,  86  NW 


643,  64  LRA  727;  Bretslaff  v.  Evan- 
gelical Lutheran  St.  John's  Sick  Ben. 
Soc,  126  Mich.  39,  83  NW  1000;  Peo. 
V.  Holstein-Frleslan  Assoc,  41  Hun 
(N.  T.)  439;  Peo.  v.  Saint  Pranclscus 
Benov.  Soc,  24  HowPr  (N.  T.)  216, 
220.     See  also  infra  {  463  note  26. 

89.  Allen  v.  Chicago  Undertakers' 
Assoc,  137  111.  A.  61  [fitt  232  111.  458, 
83  NE  952]  (expulsion;  corporation 
not  for  pecuniary  profit):  Mazurkle- 
wlcz  v.  St.  Adelbertus  Aid  Soc,  127 
Mich.  145,  86  NW  543,  54  LRA  727; 
Bretzlajr  v.  E^vangelical  Lutheran  St. 
John's  Sick  Ben.  Soc.  125  Mich.  39, 
83  NW  1000;  Palmetto  Lodge  No.  6 
I.  O.  O.  F.  v.  Hubbell.  33  S.  C.  L.  457, 
49  AmD  604  (suspension  of  members 
who  may  be  in  arrears).  See  also 
Infra  {463  note  26. 

90.  See  infra  i  484. 
81.    See  infra  i  1037. 

93.  See  infra  99   473,  474. 

9&  Levin  v.  Mayer,  86  Misc.  116, 
149  NTS  112. 

[a]  XUnatrationa  of  exercise  df 
power  see  Union  Mut.  F.  Ins.  Oo.  v. 
Kerser,  32  N.  H.  313,  64  AmD  375; 
Sullivan  V.  Triunfo  Gold,  etc.,  Mln. 
Co.,  29  C^l.  685;  Campbell  v.  Mer- 
chants', etc.,  Mut.  F.  Ins.  Co.,  37  N. 
H.  35,  41,  72  AmD  324. 

94.  Hayt  v.  Thompson,  19  N.  T. 
207  rapp  dism  1  Black  (U.  S.)  618,  17 
L.  ed.  651;  Hoyt  v.  Shelden,  16  N.  Y. 
Super.    267. 

95.  Levin  v.  Mayer,  86  Misc.  116, 
149  NTS  112  (holding  that  a  by-law 
of  a  private  corporation  might  re- 
quire unanimous  vote  of  its  direc- 
torate to  a  sale  of  Its  business  or 
property  otherwise  than  in  the  usual 
course  of  business). 

96L  Renn  v.  U.  S.  Cement  Co..  36 
Ind.  A.  149,  73  NE  269. 

ObaBf •  of  wsBa3>tir  of  dJcaoton 
gMugraUy  see  Infra  XIII,  A. 

97.  Waterbury  v.  Temesal  Water 
Co.,  11  Cal.  A.  632.  105  P  940. 

98.  People's  Home  Sav.  Bank  v. 
Sadler,  1  (5al.  A.  189,  81  P  1029;  Mc- 
Calllster  v.  Shannondale  Co-op.  Tel. 
Co.,  47  Ind.  A.  617,  94  NE  910;  Green 
v.  Felton.  42  Ind.  A:  676.  84  NE  166. 
See  also  Infra  f  471. 

99.  See  Infra  SS  470,  471. 
1.     See  infra  {  460  et  seq. 

3.  Ireland  v.  Globe  Milling  Co.,  21 
R.  L  9,  13,  41  A  258,  79  AmSR  769. 


3b  Mandel  v.  Swan  Land,  etc,  Co., 
164  ni.  177,  40  NE  462,  45  AmSR  124, 
27  LRA  313.  See  generally  infra 
XIX. 

4.  Ala. — Marion  v.  Chandler,  6 
Ala.  899  " 

Fla. — South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  5  S  633,  23  AmSR 
606    8  LRA  733. 

Ma8B.-r-Com.  V.  Worcester,  3  Pick. 
462. 

Mo. — St.  Louis  V.  Weber,  44  Mo. 
647;  Merz  v.  Missouri  Pac.  R.  Co.,  14 
Mo.  A.  459;  St.  Louis  v.  St.  Louis  R. 
Co.,  14  Mo.  A.  221;  Neicr  v.  Missouri 
Pac.  R.  Co,  12  Mo.  A.  25. 

N.  J. — ^Walker  v.  John  Hancock  L. 
Ins.  Co.,  75  N.  J.  L.  281,  68  A  118 
[cit  Cyc]  (holding  that  the  reason- 
ableness of  regulations  adopted  by  a 
corporation  for  the  government  of 
Its  employees  was  a  question 'for  the 
court,  and  not  one  to  be  submitted 
to  the  Jury);  Morris,  etc.,  R.  Co.  v. 
Ayres,  29  N.  J.  L.  393,  80  AmD  21S; 
State  V.  Overton.  24  N.  J.  L.  436,  61 
AmD  671. 

N.  C— Duffy  V.  Fidelity  Mut.  L. 
Ins.  Co.,  142  N.  C.  103,  107,  56  SE  79, 
7  LRANS  238   [cit  CycJ. 

Oh. — Holmes  v.  Pickering,  3  West 
LJ  222. 

Pa. — ^Hibemia  Fire  Engine  Co.^  v. 
Com.,  98  Pa.  264;  Arbour  v.  Pitts- 
burg Produce  Trade  Assoc,  44  Pa. 
Super.  240. 

.    Tenn. — ^Bearden   v.   People's   Bldg., 
eta,  Assoc,   (Ch.)  49  SW  64. 

Seasonable  ooBstmctlon  to  snroort 
by-law  see  supra  J   439;   infra  S  471. 

6w  Highland  Park  Assoc,  v.  Bose- 
ker,  169  Mich.  4.  9,  136  NW  106  [cit 
Cyc]  (reasonableness  of  by-laws  of 
an  association  organized  to  maintain 
amusement  grounds,  regulating  the 
management  of  its  property  and 
business,  as  affecting  the  rights  of  a 
holder  of  concessions  from  the  asso- 
ciation); Compton  V.  Van  Volken- 
burgh,  34  N.  J.  L.  134  (regulations  of 
ferry  company);  Ayres  v.  Morris, 
etc.,  R.  Co.,  29  N.  J.  L.  393,  80  AmD 
216  (regulations  of  railroad  com- 
pany); State  V.  Overton,  24  N.  J.  L. 
435,  61  AmD  671  (of  railroad  com- 
pany); Devoe  v.  New  York  Cent., 
etc,  R.  Co.,  174  N.  T.  1,  66  NE  568 
(holding  that  the  reasonableness  of 
a  verbal  rule  of  a  railroad  company 
for  the  protection  of  car  inspectors 
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I  some  of  the  eases,  the  facts  are  not  in  dispute.' 
[$  460]  3.  Particolar  Oipniids  of  Invalidity— 
a.  Contrary  to  Charter,  OoTeming  Statnte,  or 
Articles  of  Incoiporation — (1)  In  QeneraL  By- 
lavs  of  a  corporation  which  are  contrary  to  or  in- 
'consistent  with  its  charter,  articles  of  association 
or  incorporation,  or  governing  statute,  are  ultra 
vires  and  void.''  even  thoi^h  they  may  have  been 
unanimously  assented  to  by  the  stockholders  or 
members."    They  must  be  consistent  both  with  the 


terms  and  with  the  spirit ,and  intent  of  the  charter 
or  governing  statute.' 

[$  461]  (2)  Application  of  Bale.  It  follows  of 
course  that  a  corporation  cannot,  by  adopting  or 
amending  by-laws,  make  an  altogether  new  and 
different  society  or  corporation;"  and  by-laws 
whereby  the  members  of  the  corporation  undertake 
tp  acquire  or  to  exercise  powers  or  franchises  not 
granted  by  their  charter  or  governing  statnte  are 
ultra  vires  and  void.'^    The  general  rule  also  ap- 


was  for  the  Jury,  where  the  situation 
was  complicated  owing  to  the  large 
number  of  tracks  and  trains);  Pitts- 
burgh,  etc  R.  Co.  v.  Lyon,  123  Pa. 
140,  16  A  607,  10  AmSR  517.  2  LRA 
489.    See  also  Carriers  {  1071. 

Am  to  til*  dlstiiictios  bvtween  by- 
laws proper  and  regnlatlaas  aSeotlitg 
third  parsons  see  supra  !S  428.  429. 

6.  Little  Rock,  etc.,  R.  Co.  v. 
Barry,  84  Fed.  944,  28  CCA  644,  43 
LRA  349  (rules  adopted  by  a  railroad 
company  to  goveri^  the  movements 
of  its  trains);  Chicago,  etc.,  R.  Co.  v. 
McLallen,  84  111.  109;  Illinois  Cent. 
R.  Co.  V.  Whlttemore,  43  111.  420.  92 
AmD  138  (holding  that  It  was  error 
for  the  court  to  submit  to  the  jury 
the  question  whether  a  rule  adopted 
by  a  railroad  comiMny  for  govern- 
ment of  its  business  was  reasonable, 
as  this  was  purely  one  of  law  for 
the  court,  and  that  It  was  proper  for 
the  court  to  admit  testimony  as  to 
the  necessity  of  such  rule);  Avery 
V.  New  York  Cent.,  etc.,  R.  Co.,  121 
N.  T.  31,  24  NB  20  (regulation  of 
railroad  company  providing  that  a 
gatnman  should  be  stationed  and  the 
depot  inclosed,  and  that  no  person 
should  enter  unless  he  had  a  ticket 
and  his  train,  was  about  to  leave); 
Vedder  v.  Fellows.  20  N.  T.  126  (hold- 
ing that  whether  a  general  regulation 
of  a  railroad  company  relating  to  the 
safety,  comfort,  or  the,  conduct  of 
passengers,  was  reasonable  was  a 
question  of  law  for  the  court) ;  Pitts- 
burgh, etc,  R.  Co.  V.  I>yon,  123  Pa, 
140,  16  A  607,  10  AmSR  517,  2  LRA 
489;  Arbour  v.  Pittsburg  Produce 
Trade  Assoc,  44  Pa.  Super.  240. 

7.  U.  S. — Chicago  City  R.  Co.  v. 
Allerton,  18  Wall.  238,  21  L.  ed.  902. 

Ala. — Stetner  v.  Steiner  Land,  etc., 
Co.,  120  Ala.  128,  26  S  494:  Supreme 
Commandery  K.  G.  R.  v.  Ainsworth, 
71  Ala.  436,  46  AmR  882. 

Cal. — People's  Home  Sav.  Bank  v. 
San  FVanclsco  Super.  Ct.,  104  Cal. 
649,  38  F  452,  48  AmSR  147.  29  LRA 
844;  Brewster  v.  Hartley,  37  Cal.  16, 
99  AmD  237;  Herzo  v.  San  Francisco, 
33  Cal.  184;  Bornstein  v.  District 
Grand  Lodge,  I.  O.  B.  B.,  2  Cal.  A. 
624,  84  P  271;  People's  Home  Sav. 
Bank  V.  Sadler,  1  Cal.  A.  189,  81  P 
1029. 

Colo. — Lilylands  Canal,  etc.,  (3o.  v. 
Wood,  56  Colo.   130,  136  P  1026. 

Del. — State  v.  Jessup,  etc.,  Paper 
Co.,  77  A  16. 

D.  C. — Walker  v.  Johnson,  17  App. 
144;  Raub  v.  Masonic  Mut.  Relief 
Assoc,  14  D.  C.  68. 

Oa.— Shlflett  v.  Kelly,  16  Ga.  A.  91, 
84  SB  6DS 

III.— National  Union  v.  Keefe,  263 
HI.  463,  106  KB  319,  AnnCasl916C 
271;  Peo.  V.  Chicago  Live  Stock 
Exch^  170  111.  666.  48  NB  1062.  62 
AmSR  404,  89  LRA  373:  King  v. 
International  Bidg..  etc.,  Union,  170 
111.  136.  48  NE  677  [aff  68  111.  A. 
640];  Durkee  v.  Peo.,  155  111.  354,  40 
NE  626,  46  AmSR  340;  American 
Livestock  Commn.  Co.  v.  Chicago 
Livestock  Exch.,  148  111.  210.  32  NB 
274,  36  AmSR  386,  18  LRA  190;  Hues- 
ing  V.  Rock  Island,  128  111.  465.  21 
NE  558,  15  AmSR  129;  Chandler  v. 
Northern  Cross  R.  Co.,  18  III.  190; 
Peo.  V.  Ittner,  165  111.  A.  380; 
Sowersby  v.  Royal  League,  169  111.  A. 
626;  Cemy  v.  Jednota  Cesky  Dam, 
146  111.  A.  618;  Laughlin  v.  Geer,  121 
111.  A.  534;  Garllck  v.  Mutual  Loan, 
etc.,  Assoc,  116  III.  A.  311;  Nelson 
v.  Gibson,  92  111.  A.  595   [aft  191  111. 


366,  61  NE  127.  86  AmSR  263,  54 
LRA  8361;  Wlerman  v.  International 
Bldg.,  etc.  Union,   67  III.  A.  660. 

Ind. — Presbyterian  Mut.  Assur. 
Fund  v.  Allen,  106  Ind.  593,  7  NE 
317;  State  v.  Anderson,  81  Ind.  A.  34, 
67  NB  207. 

Iowa.— Van  Atten  v.  Modem 
Brotherhood  of  America,  181  Iowa 
232.  108  NW  818. 

Ky. — ^Unlon  Benev.  Soc  No.  8  v. 
Martin,  113  Ky.  26.  67  SW  38,  23  KyL 
2276;  Caudell  v.  Woodward,  96  Ky. 
646.  29  SW  614,  16  KyL  742;  Huston 
V.  Reutllnger,  91  Ky.  333,  16  SW 
867.  12  KyL  925,  34  AmSR  225. 

La. — State  v.  Jennings  Citizens' 
Bank,  51  La.  AAn.  426,  26  S  818; 
New  Orleans  v.  Philippi,  9  La.  Ann. 
44. 

Me. — Andrews  v.  Union  Mut.  P. 
Ins.  Co.,  37  Me.  266. 

Md. — Darrln  v.  Hoft,  99  Md.  491, 
500,  58  A  196  [clt  Cycl;  Mutual  F. 
Ins.  Co.  V.  Farquhar,  86  Md.  668,  39 
A  627. 

Mass. — Klotz  V.  Pan-American 
Match  Co.,  221  Mass.  38,  108  NE  764, 
766  [cit  C^c];  Supreme  Council  A.  L. 
of  H.  V.  Perry,  140  Mass.  680,  6  NB 
634 

Mich. — Stewart  v.  Father  Mat- 
thew Soc,  etc,  41  Mich.  67.  1  NW 
931 

Minn. — Thlbert  v.  Supreme  Lodge 
K.  Hj  78  Minn.  448,  81  NW  220,  79 
AmSR  412,  47  LRA  136;  Kolft  V.  St 
Paul  Fuel  Exch.,  48  Minn.  215,  60 
NW  1086;  Bergman  v.  St.  Paul  Mut. 
Bldg.  Assoc,  29  Minn.  275,  13  NW 
120  (contrary  to  articles  of  associa- 
tion or  incorporation  and  changing 
rights  among  the  members  thereby 
established). 

Mo. — Brlnkerholt-Farris  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo.  447, 
24  SW  129;  Carr  v.  St.  Louis,  9  Mo. 
191;  Purdy  v.  Bankers'  Life  Assoc, 
101    Mo.   A.    91,    74    SW   486. 

Mont. — Canyon  Creek  Irr.  Diet.  v. 
Martin,  62  Mont.  339,   169  P  418. 

Nebr. — Brlggs  v^  Royal  Highland- 
ers,   84    Nebr.    834,    122    NW   69. 

Nev. — State  v.  Ciurtls,  9  Ncv.  826. 

N.  H.— Great  Falls  Mut.  F.  Ins.  Co. 
V.  Harvey,  46  N.  H.  292;  State  v. 
Ferguson.  33  N.  H.  424;  Union  Mut. 
F.  Ins.  Co.  V.  Keyser,  32  N.  H.  313,' 
64    AmD   376. 

N.  J, — Taylor  v.  Grlswold,  14  N.  J. 
L.  222,  27  AmD  38;  Kearney  v.  An- 
drews, 10  N.  J.  Eq.  70;  Leggett  v. 
New  Jersey  Mfg.,  etc,  Co.,  1  N.  J. 
Bq.   541,    23   AmD   728. 

N.  Y.— Kent  v.  Quicksilver  MIn.  Co.. 
78  N.  Y.  169;  Katz  v.  H.  &  H.  Mfg. 
Co.,  109  App.  DIv.  49,  96  NYS  663 
[aft  183  N.  Y.  678  mem,  76  NE  1098 
mem];  Hart  v.  Adams'  Cylinder,  etc.. 
Printers'  Assoc,  69  App.  Dlv.  578,  76 
NYS  110;  Matter  of  Rapid  Transit 
Perry  Co.,  15  App.  Dlv.  530,  44  NYS 
689;  Thomas  v.  Musical  Mut.  Pro- 
tective Union,  49  Hun  171.  2  NYS 
196  [rev  on  other  grounds  121  N.  Y. 
46,  24  NE  24,  8  LRA  176];  Sinclair 
V.  Fltzpatrlck,  78  Misc.  60,  188  NYS 
272;  Ewald  v.  New,  York  County 
Medical  Soc,  70  Misc.  615,  130  NYS 
1024;  Plcalora  v.  Gulf  Co-op  Co.,  68 
Misc  331,  123  NYS  980;  Stein  v. 
Marks,  44  Misc.  140,  89  NYS  921; 
nottjer  V.  Supreme  Council  A.  L.  H., 
37  Misc.  406,  75  NYS  805  [aff  78  App. 
Dlv.  546,  79  NYS  684];  Di  Messiah  v. 
Gern.  10  Misc.  30;  30  NYS  824;  Peo. 
v.  Phillips,  1  Den.  388;  Peo.  v.  Kip, 
4  Cow.  382  note:  Peo.  v.  Tlbbets,  4 
Cow.  358;  New  York  v.  Ordrenan,  12 
Johns.  122. 


Oh. — Nidiolson  v.  Franklin  Brew- 
ing Co..  82  Oh.  St.  94,  91  NE  991,  137 
AmSR  764,  19  AnnCas  699. 

Or. — Griffith  v.  Klamath  Water  As- 
soc, 68  Or.  402,  406,  187  F  226  [clt 
Cyc}. 

Pa. — ^Lut»  V.  Webster,  249  Pa.  226, 
94  A  834  [aff  23  Pa.  Dtst.  1007]; 
Lovell  V.  Women's  Pennsylvania  Soc. 
P.  C.  A.,  285  Pa.  601,  84  A  618: 
Arbour  v.  Pittsburg  Produce  Trade 
Assoc.  44  Pa.  Super.  240;  Alters  v. 
Journeymen  Bricklayers'  Protective 
Assoc,  44  Pa.  Super.  272;  In  re 
Skandlnavlska,  8  Pa.  Dlst.  236;  Lan- 

folf  V.  Seiberlitch,  2  Pars.  Bq.  Cas. 
4;  Potts  V.  Philadelphia  Assoc  for 
Relief  of  Disabled  Firemen,  1 
LegOaz  369;  Com.  v.  PIsher,  7  Phlla 
264. 

R.  I. — Ireland  v.  Globe  Milling,  etc., 
(>>.,  10  R.  I.  180,  32  A  921.  61  AmSR 
756,  29  LRA  429;  Na,tional  Mut.  F. 
Ins.  Co.  V.  Teomans,  8  R.  I.  26,  86 
AmD  610.  1 

S.  C— McMuUen  '^.  Charlestbn,  1 
S.  C.  L.  46;  St  Luke's  Church  v. 
Mathews,  4  S.  C.  Bq.  678,  6  AroD 
619 

Tenn. — State  r.  Vanderbllt  Univ.. 
129  Tenn.  279,  164  SW  1161;  Supreme 
Lodge  K.  P.  V.  La  Malta,  96  Tenn. 
167,  31  SW  498,  SO  LRA  838;  Martin 
V.  Nashville  Bldg.  Assoc,  2  Coldw. 
418;  Herring  v.  Ruskln  Co-op.  Assoc, 
(Ch.)    52  SW  327. 

Tex. — Terapel  v.  Dodge,  89  Tex.  69, 
32    SW   514,    33    SW   222. 

W.  Va. — Hartlgan  v.  West  Virginia 
Univ.  Regents  Bd.,  49  W.  Va.  45,  S5 
SE  698. 

Eng. — Guinness  v.  Ireland  Land 
Corp.,  22  Ch.  D.  849;  Rex  v.  Bum- 
stead,  2  B.  &  Ad.  699.  22  BCL  292. 
109  Reprint  1303;  Rex  v.  Chitbush.  4 
Burr.  2204,  98  Reprint  149;  Rex  v. 
Spencer,  3  Burr.  1827,  97  Reprint 
1121;  Harscot's  Case,  Comb.  202,  90 
Reprint  429  (per  Holt  C.  J.);  Rex  v. 
Weymouth.  1  Mod.  373,  87  Reprint 
1299;  Child  v.  Hudson's  Bay  Co..  2 
P.  Wms.  207,  24  Reprint  702, 

Can. — North-west  Electric  (3o.. 
Ltd.  V.  Walsh,  29  Can.  S.  C.  33. 

N.  B.— -Murphy  v.  Moncton  Hos- 
pital, 44  N.  B.  686. 

Ont. — Granger  v.  Order  of  Canadian 
Home  Circles,  33  Ont  L.  116,  7  Ont 
WN  649;  Kelly  v.  Electrical  Constr. 
COy  16  Ont  L.  232,  10  OntWR  704. 

See  also  Beneflclal  Associations 
(  28  et  seq;  Mutual  Beneflt  Insurance 
[29  Cyc  16  et  seq]. 

8.  Steiner  v.  Steiner  Land,  etc, 
Co.,  120  Ala.  128,  26  S  494;  and  other 
cases  In  preceding  note. 

S.  Steiner  v.  Steiner  Land,  etc.. 
Co..  120  Ala.  128,  26  S  494;  Com.  v. 
Fisher,  7  Phlla.   (Pa.)  264. 

la  Shiflett  V.  Kelly,  16  Ga.  A.  91, 
84  SE  606. 

[a]  The  •■■a&tial  nature  of  a  eor- 
poraUon,  as  general  or  mutual,  can- 
not be  affected  by  statements  of  its 
by-laws,  but  depends  on  Its  artl«I«» 
or  Incorporation.  Canyon  Creek  Irr. 
Dlst  V.  Martin,  62  Mont  339,  159  P 
418. 

11.  Ala. — Steiner  v.  Steiner  Land, 
etc,  Co..  lao  Ala.  128,  26  S  494. 

Cal. — Wall  V.  Board  of  Directors 
•f  Deaf,  etc..  Asylum,  146  Cal.  468. 
78  P  961;  Brewster  v.  Hartley,  37 
Cal.  16.  99  AmD  237. 

111. — National  Union  v.  Keefe.  263 
111.  463,  106  NE  819,  AnnCasl91SC 
271;  King  V.  International  Bldg.,  etc.. 
Union,  170  III.  136,  48  NE  677  [aff  68 
111.  A.  640]. 


For  later  eassa,  dsvelopmeats  and  eihrnafm  in  the  law  see  cumulative  Annotations,  same  title,  page  wd  note  number. 
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plies  and  renden  void  aa^  by-lav,  eontrary  to  the 
•zpresB  or  implied  provisions  or  limitations  of  the 
charter,  artieles  of  association  or  inooiporatibn,  or 
governing  statute,  in  any  way  changing  the  rights, 
or  liabilities  of  the  stockholders  or  members;"  pre- 


scribing the  nomber  of  yotes,  the  ri^^t  to  vote,  or 
the  method  of  voting  at  corporate  elections  or  other 
corporate  meetings,  or  otherwise  regulating  such 
elections  or  meetings  ;^^  vesting  the  management  of 
corporate  affairs  in  particular  boards  or  ofiSoers;" 


Ky.— Union  Benev.  Soo.  No.  8  y. 
Martin.    IIS    Ky.    25.    67    8W    88,    28 

Ue.— Andrews  ▼.  Union  Hot  F. 
Ina  Co..  37  Me.  266. 

Mo.— Carr  v.  St.  Louis,  9  MO.  191. 

N.  T. — Bwald  v.  New  York  County 
Medical  Soo.,  70  Misc.  615.  ISO  NYS 
1024. 

Pa. — Com.  V.  United  Brethren  Mut. 
Aid  Soc.  4  Dauph.  Co.  R.  261. 

See  also  Beneficial  -  Aaeoolatlona 
{  28  et  seq;  Mutual  Benefit  Insur- 
ance [29  Cyc  16  et  aeq]. 

[a]  lamuxaiuM. — (1)  It  has  been 
held  that,  where  the  charter  of  an 
Insurance  company  authorizes  Insur- 
ance acralnst  fire  only,  a  by-law  re- 
ferred to  In  a  policy  recognizing: 
damage  by  Ushtnlng  as  one  of  the 
Asks  assumed  Imposes  no  obligation 
upon  the  corporation  to  pay  for 
losses  other  than  such  as  are  oc- 
casioned by  Are.  Andrews  v.  Union 
Mut.  F.  Ins.  Co..  37  Me.  256.  (2) 
But,  although  such  a  by-law  Is 
clearly  ultra  vires,  the  corporation 
would  not  In  most  states  be  per- 
mitted, after  receiving  the  considera- 
tion of  the  contract,  to  set  up  Its 
ultra  vires  character  to  escape  Ua- 
bUlty.     fiee  Infra  XIV,  A. 

[b]  Aa  to  class  of  baneflojazlea. — 
A  by-law  purporting  to  extend  the 
clas8  of  beneficiaries  contrary  to  the 
articles  of  association  is  without 
effect  and  is  not  binding  upon  a 
member  even  though-he  has  assented 
to  it  National  Union  v.  Keefe,  263 
111.  453,  106  NB  319,  AnnCasi915C 
271.  See  also  Beneficial  Associations 
I  32. 

rowx*  of  cozpontloaa  see  infra 
XIV. 

la.  Cal. — People's  Home  Sav. 
Bank  v.  San  Francisco  Super.  Ct.,  104 
CaL  649,  38  P  462,  48  AmSR  147,  29 
LRA  844. 

Colo. — Liilylands  Canal,  etc,  Co.  v. 
Wood.  56  Colo.  130,  186  P  1026. 

Del. — State  v.  Jessup,  eta.  Paper 
Co..  77  A  16. 

III. — ^King  V.  International  BIdg., 
etc..  Union,  170  111.  135.  48  NB  677 
[afl  68  111.  A.  640] ;  MoNulta  v.  Com 
Belt  Bank,  164  IIL  427,  46  NE  954,  66 
AmSR  203. 

La. — State  v.  Jennings  CHlaens* 
Bank,  61  La.  Ann.  426,  26  S  818. 

Me. — Northi)ort  Wesleyan  Qrove 
Camp-Meeting  Assoc,  v.  Perkins,  98 
Me.  236,  44  A  803,  74  AmSR  342,  48 
LRA  272. 

Mass. — Klots  ▼.  Pan-American 
Hatch  Co.,  221  Mass.  88.  108  NE  764, 
766  felt  Cyc]. 

_  Minn. — Bergman  v.  St.  Paul  Mut. 
BIdg.  Assoc  29  Minn.  276,  18  NW 
120. 

_R.  I. — National  Mut.  F.  Ins.  Co.  v. 
Teomans,  8  R.  I.  26,  86  AmD  610. 

W.  Va, — Roush  v.  Longdale  Inde- 
pendent Tel.  Co..  88  SB  628;  Savage 
V.  People's  BIdg.,  etc.,  Assoc,  45  W. 
Va.  275.  31  S£  991. 

See  also  Beneficial  Associations 
{  28  et  seq;  Mutual  Benefit  Insurance 
[29  Cyc.  16  et  seq]. 

fa]  MmUtSng  or  nannsHiig'  sliares 
of  swofc— Under  articles  of  Incorpo- 
ration providing  that  "upon  the  ter- 
mination •  of  the  corporation,  the 
funds  and  assets  of 'the  same,  after 
paylngr  all  debts  and  expenses,  shall 
be  divided  among  the  stockholders 
la  such  proportion  as  each  may 
Justly  be  entitled  to,  in  accordance 
with  the  nnmt>er  of  shares  held  by 
each,  after  deducting  all  assess- 
ments, flnee,  duesi  an^  other  charges 
then  due  by  such  stockholders," .  a 
stoclcbolder,  as  long  as  he  performs 
his  duty  as  such.  Is  entitled  to  re- 
tain his  stock  and  his  place  as  a 
stoclctaolder  until  the  termination  of 
the  corporation,  and  to  a  right  to  a 
share  of  net  funds  and  assets,  as  In 
•uch  Articles  provided,  and  he  can- 


not, save  by  his  own  consent,  be 
forced  out  of  the  association,  as  re- 
spects the  whole  or  any  part  of  his 
stock,  by  any  aotlon  of  the  associa- 
tion through  its  board  of  directors, 
or  by  the  combined  action  of  the 
other  stockholders.  Hence  the  asso- 
ciation has  no  authority  to  retire  or 
to  cancel  any  part  of  his  stock 
against  his  will  and  without  any  de- 
fault on  his  part,  any  such  retiring 
or  canceling  being  ultra  vires.  Berg- 
man v.  St.  Paul  Mut.  BIdg.  Assoc,  29 
Minn.  276.  18  NW  120. 

[b]  A  by-law  of  •  rnvtnal  lasnr- 
aiLos  eompaay  cannot  add  to  the  rule 
of  -damages  fixed  by  the  charter  in 
the  matter  of  unpaid  assessments. 
National  Mut.  F.  Insr  Co.  v.  Yeomans, 
8  R.  I.  25.  86  AmB  610  (holding  that, 
where  the  charter  of  a  mutual  Insur- 
ance company  provided  that  the 
"amount"  of  assessments  remaining 
unpaid  after  thirty  days  demand 
should  be  recovered  by  aotlon.  It,  was 
not  competent  for  the  company  to 
Increase  the  rate  of  damages  thu? 
fixed  by  enacting  a  by-law  requiring 
In  such  case  payment  of  ten  per  cent 
j>er  month  on  the  uni>ald  assessments 
In  addition). 

[c]  Inapaotlon  of  t  books  and 
papow.— The  right  of  the  stockhold- 
ers to  inspect  the  books  and  papers 
of  the  corporation  given  them  by  the 
charter  or  general  law  cannot  be  de- 
nied or  unreasonably  restricted  by 
the  by-laws.  State  v.  Jessup,  etc.. 
Paper  Co.  '«D©1.)  77  A  16;  State  v. 
Jennings  Citicenr  Bank,  61  La.  Ann. 
426,  26  S  818;  Klotz  V.  Pan-American 
Match  Co.,  221  Mass.  38,  108  NB  764. 

[d]  Forfeiture  of  shares. — In  re 
Long  Island  R.  Co.,  19  Wend.  (N.  Y.) 
87,  82  AmD  429  (by-law  for  for- 
feiture of  -shares  for  nonpayment  of 
Installments  due  thereon).  See  also 
infra  |  484. 

XBdlviaual  UabBlty  for  debts  or 
othsr  HabtUtles  of  corporation  see 
Infra  i  468. 

Bigbt  to  vote  see  infra  this  sec- 
tion. 

Vnreaaoaabto  rvstcletfama  see  infra 
(  470. 

13.  Cal. — ^People's  Home  Sav.  Bank 
V.  San  Francisco  Super.  Ct..  104  Cal. 
649,  38  P  452.  43  AmSR  147,  29  LRA 
844  (holding  that,  where  a  statute 
authorised  the  stockholders  to  be 
represented      at     all     elections     by 

f proxies  of  their  own  selection,  a  by- 
aw  to  the  efTect  that  no  proxy  should 
be  voted  by  any  one  not  a  stock- 
holder was  void  as  b^ng  an  In- 
fringement on  the  statute). 

Colo. — Lllylands  Canal,  etc.,  Co.  v. 
Wood,  66  Colo.  130,  136  P  1026  (hold- 
ing that,  under  Rev.  St.  [19081  (  868, 
permitting  stockholders  or  directors 
to  make  such  by-laws  as  they  deemed 
proper,  not  inconsistent  with  the  law, 
and  t  866,  permitting  generally  each 
stockholder  to  vote  in  person  or  by 
proxy,  a  by-law  could  not  be  adopted 
which  provided  that  only  stock  paid 
in  full  should  be  voted). 

111.— Durkee  v.  Peo.,  166  111.  354,  40 
NB  626,  46  AmSR  340  (allowing  bond- 
holders to  votei  where  the  governing 
statute  or  charter  confers  the  right 
on  stockholders  only). 

N.  J. — Taylor  v.  Grlswold.  14  N. 
J.  L.  222.  27  AmD  33. 

N.  Y.— Katz  V.  H.  &  H.  Mfg.  Co., 
109  App.  Div.  49,  95  NTS  663  [lUR 
183  N.  Y.  678  mem,  76  NB  1098  memi 
(changing  number  of  votes  required 
on  a  particular  question):  Matter  of 
Rapid  Transit  Perry  Cio.,  15  App. 
DIv.  630.  44  NYS  539;  Peo.  v.  Phillips, 
1  Den.  388  (holding  that,  where  a  by- 
law of  a  religious  corporation  re- 
quired qualifications  for  the  exercise 
of  the  right  o^  voting,  not  recognized 
In  the  statute  prescribing  the  qualifi- 
cations, it  was  void). 

Ont. — Kelly    v.    Bleotrlcal    Constr. 


Co.,  16  Ont.  L.  232,  10  OatWR  704 
(voting  by  proxy). 

1«.  Darrln  v.  Hoff,  99  Md.  491,  88 
A  196:  Matter  of  Rapid  Transit 
Ferry  Co.,  16  App.  Div.  630,  44  NYS 
539:  Lutz  v.  Webster,  249  Pa.  226,  94 
A  834    [air  28  Pa.  Dist.   1007]. 

[a]  By-tow  llzlwr  avomm^— Dar- 
rln v.  Hoff,  99  MdT  491,  68  A  196 
(holding  that  a  by-law  of  a  corpora- 
tion empowered  by  Cpde  Pub.  Gen. 
L.  art  23  i  56,  to  Make  by-laws  ndt 
inconsistent  with  law,  which  pro- 
vided that  a  majority  of  the  entire 
stock  should  constitute  a  quorum, 
was  void  because  in  conflict  with 
S  67,  providing  that  an  election  of 
directors  at  the  annual  meeting  shall 
be  held  by  the  stockholders  who  at- 
tend the  meeting  for  that  purpose); 
Matter  of  Rapid  Transit  Ferry  Oo., 
15  App.  Div.  630.  44  NYS  639  (hold- 
ing that,  as  the  General  Corporation 
Law  provided  that  "the  directors  of 
every  stock  corporation  shall  be 
chosen  from  the  stockholders  at  the 
time  and  place  fixed  by  the  by-laws 
of  the  corporation,  by  a  plurality  of 
the  yotes  of  the  stockholders  voting 
at  such  election,"  a  by-law  providing 
that  a  majority  of  the  stock  present 
In  per&on  or  by  proxy  at  any  meet- 
ing of  the  stockholders  should  con- 
stitute a  quorum  could  not  apply  to 
elections  of  directors);  Lutz  v.  Web- 
ster, 249  Pa.  226,  94  A  834  [afT  28 
Pa.  Dist.  1007]  (holding  that  a  by- 
law whl<:h  requires  four  fifths  of  the 
stock  to  be  represented  in  order  to 
constitute  a  quorum  must  be  deemed 
to  be  subordinate  to  the  statute 
which  provides  for  the  annual  elec- 
tion of  directors,  and  it  cannot  be 
used  to  defeat  the  plain  intention 
of  the  legislature  as  declared  in  the 
statute  to  make  a  majority  suflicient 
to  constitute  a  quorum). 

1ft.  Burden  v.  Burden,  159  N.  T. 
287,  64  NB  17  [aff  8  App.  Div.  160, 
40  NYS  499]  (where,  however,  the 
court  refused  to  set  aside  the  by- 
\B.-f.  as  it  was  onlv  partially  Invalid, 
as  in  excess  of  the  charter  powers 
of  the  trustees,  and  it  did  not  ap- 
pear that  they  had  threatened  any 
act  In  subversion  of  the  charter  and 
to  the  injury  of  stockhoIders)iTem- 

rel  v.  Dodge,  89  Tex.  69,  82  SW  S14, 
3  SW  222  (holding  that,  where  the 
charter  vests  the  management  of 
corporate  affairs  in  the  board  of  di- 
rectors, a  by-law  is  invalid  which 
attempts  to  substitute  an  executive 
committee  for  such  board). 

[a]  .  By-law  ■nstalmsdw— Where  a 
corporation,  organized  under  a  legis- 
lative charter  and  having  as  its  ob- 
ject a  purpose  In  which  the  public 
alone  was  Interested,  was  given  by 
its  charter  power  to  make  by-laws 
"for  electing  Its  offlcers  and  mem- 
bers, and  for  the  general  regulation 
and  management  of  Its  affairs,"  and 
the  charter  also  provided  that  the  In- 
corporators should  meet  and  elect  a 
president,  "ten  vice  presidents,"  a 
recording  secretary,  a  corresponding 
secretary,  and  twenty-four  persons 
who  should  form  a  board  oi^  mana- 
gers- that  all  of  these  officers 
should  constitute  an  executive  com- 
mittee, in  whom  should  be  vested  the 
control  and  management  of  the  af- 
fairs of  the  corporation;  and  that 
the  executive  committee  might  ap- 
point such  other  officers  as  might 
be  necessary  for  the  transaction  of 
the  business  of  the  society;  and 
the  corporation  adopted  a  by-law 
which  provided  that  the  business  of 
the  society  should  be  administered 
by  a  president,  ten  vice  presidents  to 
represent  the  city  of  Philadelphia, 
and  one,  or  as  many  more  as  might 
be  considered  desirable,  for  each 
county  in  the  state,  and  which  fur- 
ther provided  for  the  election  of  the 
other  officers  prescribed  by  the  chiip 
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prescribing  or  changmg  the  number  of  directors  or 
trusteeiB,"  their  qualiflcations,^'  or  their  powers, 
duties,  or  mode  of  action,^*  or  piovidiog  for  their 
election,  term  of  office,  or  removal;^'  changing  the 
salary  or  other  compensation  of  corporate  ofScers  ;*" 
making  an  imequal  or  unauthorized  allotment  of 
stock,  increasing!  reducing,  or  permitting  with- 
drawal of  capital  or  capital  stock  j^  or  restricting 
or  regulating  the  sale  or  transfer  of  shares  of 
stock* 

[$  462]  (3)  •  Grant  of  Spedfled  Purposes  as 
Exdxuioii  of  Other  Purposes.  If  the  charter  or 
governing  statute  contains  an  express  grant  of 
power  to  enact  by-laws,  and  the  grant  is  by  terms 
limited  to  ^ecified  cases  or  specified  purposes,  the 
grailt  will  operate  as  a  restriction  upon  the  power 
of  l^slation  possessed  by  the  corporation  in  this 


respect,  and  will  exclude  all  other  objects  by  im- 
plication, on  the  principle  ezpressio  unius  est  ez- 
clusio  alterius.**  But  a  general  power  to  make  by- 
laws, not  inconsistent  with  any  law,  for  the  man- 
agement of  its  propterty,  the  reg^ation  of  its 
affairs,  and  for  the  transfer  of  its  stock,  conferred 
upon  coiporations  by  one  section  of  a  statute,  is 
not  restricted  by  another  section  enumerating 
certain  matters  upon  which  corporations  may  enact 
by-laws." 

[i  463]  b.  Contrary  to  Qeneral  Law— (1)  In 
Q^eraL  By-laws  must  not  be  contrary  to  the  gen- 
eral law,  and  therefore,  as  a  rule,  a  by-law  is  void 
if  it  is  repugnant  to  the  law  of  the  land,  whether 
common,  statutory,  or  constitutional,  or  to  public 
policy  or  good  morals.**  Frequently  this  rule  is 
declared  by  the  statute  or  charter  by  empowering 


ter,  and  concluded  with  the  words, 
"all  of  these  officers  shall  constitute 
an  executive  committee;"  and  after 
the  adoption  of  the  by-laws  the  cor- 
poration Increased  the  number  of  its 
vice  presidents  from  ten  to  twenty^ 
two,  twelve  of  these  representing 
different  counties  in  the  state,  it  was 
held:  First,  that  all  of  the  vice- 
presidents  thus  increased  In  number 
were  members  of  the  executive  com- 
mittee and  entitled  to  vote  at  its 
meetings;  second,  that  the  provision 
In  the  charter  giving  the  executive 
committee  power  to  appoint  officers 
other  than  those  enumerated  In  the 
charter  was  sufficient  to  sustain  the 
by-law  and  to  authorize  an  increase 
in  the  number  of  vice  presidents;  and 
third,  that  there  was  no  Intent  shown 
by  the  legislature  to  make  a  distinc- 
tion among  the  vice  presidents,  and 
that  therefore  they  were  all  entitled 
to  act  as  members  of  the  executive 
committee.  Lovell  v.  Women's  Penn- 
sylvania S.  P.  C.  A.,  235  Pa.  601,  84 
A  618. 

16.  Kata  v.  H.  &  H.  Mfg.  Co.,  109 
App.  Dlv.  49,  95  NTS  663  [afC  183 
N.  T.  678  mem.  76  NE  1098  mem] 
(holding  that  a  by-law  requiring  a 
larger  vote  to  change  number  of 
directors  than  required  by  statute 
was  invalid). 

[a]  B7-UWS  murtalBad. — (1)  But 
It  has  been  held  that  the  stock- 
bolders  of  a  corporation  authorized 
by  Bums  St.  Annot.  (1901)  S  3426. 
"to  make  necessary  by-l&ws,"  are  not 
prohibited  by  5  5064,  providing  that 
the  business  of  corporations  shall  be 
managed  by  not  less  than  three  nor 
more  than  eleven  directors,  from 
adopting  a  by-law  changing  the  num- 
ber of  directors  from  seven,  as  fixed 
in  the  articles  of  incorporation,  to 
three.  Renn  v.  TJ.  S.  Cement  Co.,  »6 
Ind.  A.  149,  73  NK  269.  (2)  Burns 
St.  Annot.  (1901)  S  6051,  which  pro- 
vides that,  where  three  or  more  per- 
sons desire  to  form  a  company,  they 
shall  sign  a  certificate  which  shall 
state  the  corporate  name  adopted, 
the  term  of  Its  existence,  "the  num- 
ber of  directors  and  their  names  who 
•hall  manage  the  affairs  of  such 
company  for  the  first  year,"  does 
not  limit  the  right  of  the  stock- 
holders to  fix  by  by-law  the  number 
of  directors  who  shall  act  for  the 
corporation  after  the  first  year,  the 
quoted  words  merely  referring  to  the 
number  and  names  of  the  dTrectora 
for  the  first  year.  Renn  v.  U.  S. 
Cement  Co.,   supra. 

17.  Waterbury  v.  Temescal  Water 
Co.,  11  Cal.  A.  632,  106  P  940;  Peo. 
V.  Ittner,  166  111.  A.  360  (holding 
that  stockholders  cannot  make  by- 
laws prescribing  the  qualifications  of 
directors,  where  the  power  to  make 
by-laws  Is  vested  by  the  statute  in 
the  directors  or  managers,  and  not 
in  the  stockholders  or  members). 

[a]  B7-1»WB  sustained. — But  un- 
der Civ.  Code  {  305,  providing  that 
corporate  powers  must  be  exercised 
by  a   board   of   not   less   than   three 


directors,  to  be  elected  from  among 
the  "holders  of  stock,"  or.  where 
there  is  no  capital  stock,  then  from 
the  "members  of  such  corporation, 
and  that  directors  of  all  other  cor- 
porations must  be  "members"  there- 
of, the  requirements  of  a  by-law  of 
a  corporation  not  for  profit,  that  its 
directors  must  hold  a  designated 
number  of  shares  of  stock,  is  not  In 
conflict  with  9  305,  in  that  such  sec- 
tion makes  "members"  of  such  cor-' 
poratlons  eligible  without  regard  to 
the  stock,  since,  when  construed  with 
!  303,  relating  to  qualifications  and 
duties  of  directors,  and  S  301,  pro- 
viding that  every  corporation,  re- 
gardless of  its  character,  must  adopt 
By-laws,  it  is  apparent  that  the  by- 
laws must  determine  the  eligibility. 
Waterbury  v.  Temescal*  Water  Co., 
11  Cal.  A.   632,  105  P  940. 

18.  Levin  v.  Mayer,  86  Misc.  116, 
149  NTS  112-  Tempel  v.  Dodge,  89 
Tex.   69,   32  SW  614,   33   SW  222. 

[a]  By-laws  sostainad. — A  by-law 
of  a  private  corporation  requiring 
the  unanimous  vote  of  its  direc- 
torate to  a  sale  of  its  business  or 
property  otherwise  than  in  the  usual 
course  of  business  Is  not  violative  of 
General  Corporation  Law  (2  Con- 
sol.  L.  c  23)  i  34,  providing  that 
"unless  otherwise  provided"  the 
action  of  a  majority  of  a  board  of 
directors  at  a  lawful  meeting  shall 
be  the  act  of  the  board.  Levin  v. 
Mayer,  86  Misc.   116,  149  NTS  112. 

19.  Brewster  v.  Hartley,  37  Cal. 
16,  99  AmD  237  (holding  that,  where 
the  statute  gives  to  the  stockholders 
power  to  elect  directors,  it  is  not 
competent  for  the  corporation  to 
adopt  a  by-law  depriving  them  of 
this  power);  Laughltn  v.  Qeer,  121 
111.  A.  634  (void  by-law  as  to  re- 
moval of  directors). . 

ao.  Carr  v.  St.  Louts,  9  Mo.  191 
(holding  that,  where  the  salaries  of 
some  of  the  corporate  offlceri  have 
been  fixed  by  charter,  there  is  no 
authority  to  change  the  same  by  a 
by-law,  although  the  charter  con- 
tains a  clause  authorizing  it  to  fix 
salaries,  as  such  clause  can  apply 
only  to  salaries  not  fixed  by  the 
charter). 

31.  North-West  Electric  Co.,  Ltd. 
V.  Walsh,  39  Can.  S.  C.  33  (by-law 
of  directors  making  an  unauthorized 
or  an  unequal  allotment  of  stock  at 
a  rate  below  the  face  value). 

32.  Picalara  v.  Gulf  Co-op.  Co.,  6« 
Misc.  331,  123  NTS  980  (authorizing 
the  corporation  to  reduce  in  effect 
its  capital  stock  by  repaying  a  re- 
signing or  withdrawing  member  or 
stockholder  the  capital  paid  in  by 
him  or  part  of  it). 

33.  Brinkerhoff-Parris  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo. 
447,    a4   SW   129. 

BestxlotlBg'  or  rsgTilatlng  traasfsn 
see  infra  !!  1036-1040. 

34.  Mlo. — Brinkerhoff-Farrls  Trust, 
etc,  Co.  v.  Home  Lumber  Col,  118 
Mo.  437,  24  SW  129. 


N.  H. — State  V.  Ferguson,  33  N.  H. 
424. 

N.  J. — State  V.  MorrlBtown,  33  N. 
J.  L.  67. 

Oh. — Nicholson  v.  F'ranklln  Brew- 
ing Co.,  82  Oh.  St.  94,  110,  91  NE 
991,    187  AmSR  764,   19  AnnCas    699. 

Pa, — Lovell  v.  Women's  Pennsyl- 
vania Soc.  P.  C.  A.,  236  Pa.  601.  84 
A  518. 

R.  1. — Ireland  v.  Globe  Milling, 
etc.,  Co.,  19  R.  1.  180,  32  A  921.  61 
AmSR  766,   29   LRA  429. 

Eng^-— Child  V.  Hudson's  Bay  Co., 
2  P.  Wms.  207,  24  Reprint  702;  An- 
gell  &  A.  Corp.    {   325. 

Can. — North-West  Electric  Co., 
Ltd.  V.  Walsh,  29  Can.  8  C.  33. 

Ont. — Kelly  v.  Electrical  Constr. 
Co.,  16  Ont.  L.  232,   10  OBtWR  704. 

36.  People's  Home  Sav.  Bank  v. 
Sadler,  1  Cal.  A.  189,  81  P  1029. 

sa  U.  -  S.— Bullard  v.  National 
Eagle  Bank,  IB  Wall.  689,  21  L.  ed. 
923. 

Ala — Weatherly  v.  Montgomery 
County  Medical,  etc.,  Soc,  76  Ala. 
567;  Supreme  Commandery  K.  G.  R, 
V.  Ainsworth,  71  Ala.  436,  46  AmR 
332 

<il.— Wells  V.  Black,  117  <3al.  157, 
48  P  1090,  69  AmSR  162.  87  LRA 
619;  Vercoutere  v.  Golden  State 
Land  Co.,  116  Cal.  410.  48  P  375: 
People's  Home  Sav.  Bank  v.  Ssai 
Francisco  Super.  Ct.,  104  Cal.  649,  3S 
P  462,  43  AmSR  147.  29  LRA  844; 
Peo.  V.  Crockett  9  Cal.  112;  Water- 
bury V.  Temescal  Water  Co.,  11  C^ 
A.  682,  105  P  940  (by-laws  held  not 
in  conflict  with  statute):  Bomsteln 
V.  District  -Grand  Lodge  I.  O.  B.  B., 
2  Cal.  A.   624,   84  P  271. 

Conn. — Hayden  v.  Noyes,  6  Conn. 
391:  State  v.  Tudor,  6  Day  829.  6 
AmD  162, 

D.  C. — Walker  v.  Johnson.  17  App. 
144. 

111. — Allen  T.  Ghlcatro  UndertakersT 
Assoc,  232  111.  468,  83  NE  952; 
Peo.  V.  Chicago  Live  Stock  Elxch.. 
170  nil  556,  48  NB  1062,  63 
AmSR  404,  39  LRA  373;  McNulta  ▼. 
C*orn  Belt  Bank,  164  111.  427,  45  ITB 
594.  66  AmSR  203:  Durkee  v.  Peo.. 
155  111.  364,  40  NE  626,  4«  AmSR 
340;  American  Livestock  Commn.  Co. 
V.  Chicago  Livestock  Exch.,  143  III. 
210,  32  NE  274,  36  AmSR  3SS.  18 
LRA  190;  More  v.  Bennett,  140  IlL 
69,  29  NE  888,  33  AmSR  21S.  IB 
LRA  361;  Chicago  v.  RumpflC  4S  III. 
90,  92  AmD  196:  Laughlin  v.  Geer. 
121  III.  A.  634  (by-law  empowertntr 
directors  to  remove  director); 
Chicago  Bd.  of  Trade  v.  Rlordan.  94 
111.  A.  298;  Wlerman  y.  International 
Bldg.,  etc..  Union,  67  IlL  A.  660. 

Ind. — ^Wayne  Pike  Oo.  ▼.  Boswortli. 
91  Ind.  210. 

Kan. — McLaughlin  v.  Wall,  86  Kan. 
46,  119  P  541;  Ancient  Order  of  I»yra- 
mlds  V.  Drake,  66  Kan.  638,  72  P  23  9. 
Ky. — Sayre  v.  Louisville  Union 
Benev.  Assoc,  1  Duv.  143,  86  AmD 
613. 

La. — State  v.  Jennings  Citizens* 
Bank,  51  La.  Ann.  426,  25  S  318;   G^or- 
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eorporations  to  make  by-laws  not  inconsistent  with 
any  existing  law,  or  not  contrary  to  law,  etc.,"  or 
by  expressly  declaring  that  by-laws  shall  be  subject 
to  the  general  law  of  the  state,  ete.*" 


LegisUtnre  canaot  dolegate  power  to  enact  by-laws 
contravening  general  law.  As  the  legislative  ix>wer 
cannot  be  delegated,  ift  is  not  competent  for  the 
legislature  to  confer  upon  a  moneyed  corporation 


nun  E^va.nKellcal  Cong.  v.  Pressler, 
17  La.  Ann.  127;  New  Orleans  v. 
Phillpi>l.  9  La.  Ann.  44. 

Me. — Came  v.  Brlgham,  39  Me.  36; 
Kennebec  etc,  K.  Co.  v.  Kendall,  31 
He.  470. 

Md.— Darrln  v.  Hofl,  99  Md.  491, 
U  A  196. 

Mass. — Koltz  .  V.  Pan-American 
Hatch  Co.,  221  Mas&  38,  lOS  NB  764, 
78t  [clt  Cycl;  Traders',  etc.,  Ins.  Co. 
T.  Brown,  142  Mass.  403,  8  NB  134; 
Supreme  Council  A.  L.  H.  T.  Perry, 
140  Mass.  580,  B  NB  6S4;  Com.  v. 
Turner,  1  Cush.  498. 

Mich. — Brown  v.  Stoerkel,  T4  Mich. 
!69,  41  NW  921,  3  LRA  430;  Peo. 
T.  Detroit  Fire  Dept,  81  Mich.  458. 

Mo. — Missouri  Bottlers'  Assoc.  V. 
Fennerty,  81  Mo.  A.  626. 

N.  J. — Berkhout  v.  Supreme  Coun- 
cil R.  A..  62  N.  J.  U  103,  43  A  I; 
Taylor  ▼.  Oriswold,  14  N.  J.  Xi.  222, 
37  AmD  38. 

N.  Y. — Thompson  v.  Supreme  Tent 
K.  M.  W.,  189  N.  Y.  294,  82  NB  141, 
m  AmSR  879,  13  LRAN8  314,  12 
AnnCas  552;  R&uh  y.  Gerken,  127 
App.  Div.  42,  111  >nrs  319  ("existing 
law"  deflned);  Kennedy  v.  Local 
Union  No.  726.  U.  B.  C.  3.  A.,  75  App. 
Div.  243,  78  NTS  86;  Hart  v.  Adams' 
Cylinder,  etc..  Printers'  Assoc,  69 
App.  Div.  578,  75  NYS  110:  Peo. 
T.  New  York  Operative  Masons  Benev. 
Soc,  3  Hun  861j  Peo.  v.  Sailors' 
Snug  Harbor,  64  Barb.  582;  Seneca 
County  Bank  v.  Lambi  26  Barb.  595: 
Peo.  v.  Erie  County  Medical  Soc,  24 
Barb.  570;  Cartan  v.  Father  Matthew 
Benev.  Soc,  3  Daly  20;  Maxwell  v. 
Theatrical  Mechanical  Assoc,  54 
Hi(c.  619,  104  NYS  815;  Stein  v. 
Marks,  44  Mlsc  140,  89  NYS  921; 
Fay  V.  Supreme  Tent  K.  M.,  38  Mlsc 
427,  77  NYS  994;  Cunlff  v.  Jamoux, 
Jl  Mlsc  729,  66  NYS  317;  New  York 
Protective  Assoc  v.  McGrath,  5  NYS 
1;  Peo.  V.  Saint  Franclacos  Benev. 
Soc,  24  HowFr  216;  In  re  Long 
Island  R.  Co.,  19  Wend.  37,  32  AmD 
429;  Stuyvesant  v.  New  York,  7  Cow. 
588;  Dunham  v.  Rochester,  6  Cow. 
482;  New  York  Firemen  Ins.  Co.  v. 
Ely,  2  Cow.  678;  Peo.  v.  Utlca  Ins. 
Co.,  IS  Johns.  868,  8  AmD  243; 
Philips  V.  Wickham,   1  Paige  690. 

N.  C— SUte  V.  Williams,  76  N.  C. 
134. 

Oh.-^tate  V.  Cincinnati,  23  Oh.  St 
448.      , 

Or.— Griffith  V.  Klamath  Water 
Assoc,  68  Or.  402,  405,  187  P  226 
lot  CVcJ;  Anthony  v.  HiUsboro  Gold 
Mln.  Co.,  68  Or.  268,  113  P  442,  114 
P  96. 

Pa.— Lou  V.  Webster,  249  Pa.  226, 
14  A  834  [aff  211  Pa.  Dist.  1007]; 
Nester  t.  Continental  Brewing  Co., 
161  Pa.  473,  29  A  102,  41  AmSR  894, 
24  LRA  247;  In  re  Butchers'  Ben. 
Assoc,  36  Pa.  161;  In  re  National 
Literary  Assoc,  30  Pa.  150  (holding 
that  an  article  In  the  charter  of  an 
association  authorized  to  be  char- 
tered by  the  supreme  court,  giving 
the  power  of  making  by-laws,  must 
provide  that  they  are  not  inconsistent 
with  the  law  of  the  land);  Arbour  v. 
Pittsburg  Produce  Trade  Assoc,  44 
Pa.  Super.  240;  Alters  v.  Journeymen 
Bricklayers'  Protective  Assoc,  19  Pa. 
Super.  272;  In  re  Skandinavlska,  3 
Pa.  Dlst  235  (constitution  of  mem- 
oershlp  corporation  must  so  •  limit 
power  to  make  by-laws);  Matter  of 
Granger,  7  Phila.  360. 
.  R.  L — Ireland  v.  Globe  Milling  Co., 
21  R.  I.  9,  41  A  268.  79  AmSR  769. 

Tenu.— Bailey  v.  Master  Plumbers 
AsBoc,  10*  Tenn.  99,  52  SW  853,  46 
LRA  661;  Herring  y.  Ruskin  Co-op. 
Assoc,  (Ch.)  62  SW  327. 
.  Vt— Clark  V.  Wild,  «5  Vt  212,  81 
A  53<,   AnnCasl914C  661. 

Waab — ^Trowbridge  v.  Hamilton,  .18 
Wuh.   686,  62  P  328. 
„  W.  Va. — Hartigan  v.  West  Virginia 
Univ.,  49  W.  Va.  14,  88  SB  698. 


Wis. — Milwaukee  Masons',  etc..  As- 
soc V.  Nezerowskl,  as  Wis.  129,  70 
NW  166,  37  LRA  129,  60  AmSR  97. 

Ont.— Fidelity  Trust  Co.  v.  Buchner, 
26  Ont.  L.  367,  6  DomLR  282,  3 
OntWN  1208,  12  OntWR  72;  GlUio  v. 
Young,  1  Ont.  L>.  368;  Re  Harrison, 
31  Ont.  314. 

Que. — L'Unlon  St.  Joseph  de  St. 
Hyaclnthe  v.  Cabana,  10  Que.  K.  B. 
324. 

See  also  Beneficial  Asaoctatlon  t 
32;  Mutual  Benefit  Insurance  [29 
Cyc  18]. 

[a]  VlolatiOB  of  oOB«tltBttoa<— 
By-laws  which  are  contrary  to  any 
provision  of  the  state  or  federal 
constitution  are  void  see  Wells  v. 
Black,  117  Cal.  167,  48  P  1090,-59 
AmSR  162,  37  LRA  619  (by-laws 
undertaking  to  relieve  stockholders 
from  their  constitutional  liability); 
Stein  V.  Marks,  44  Mlsc  140.  89 
NYS  921  (holding  that  by-laws  of  a 
membership  corporation  requiring 
members  to  give  up,  under  penalty 
of  expulsion,  their  exercise  of  the 
right  of  suffrage,  are  in  violation  of 
Const,  art  II  I  1,  providing  that  no 
citizen  shall  be  disfranchised  or  de- 
prived of  any  rights  except  by  the 
law  of  the  land);  State  v.  Cincinnati, 
23  Oh.  St.  446;  In  re  Skandinavlska, 
3  Pa.  Dist,  236  (constitution  of  mem- 
bership' corporation  must  so  limit 
power  to  make  by-laws);  Milwaukee 
Masons',  etc,  Assoc,  v.  NiezerowskI, 
96  Wis.  129,  70  NW  166,  37  LRA  129, 
60  AmSR  97. 

[br~Ti»lattos  of  oonunoa  law  or 
pn>)Ua  poUcy. — (1)  That  by-laws 
which  are  repugnant  to  settled  prin- 
ciples of  the  common  law,  unless 
they  merely  Introduce  a  new  rule- 
and  are  not  otherwise  objectionable 
(see  infra  (  464)  or  which  are 
against  public  policy,  are  void  see 
More  V.  Bennett,  140  111:  69.  29  NB 
888,  33  AmSR  216,  15  LRA  361;  Mc- 
Laughlin v.  Wall,  86  Kan.  45,  119  P 
641;  Ancient  Order  of  Pyramids  v. 
Drake,  66  Kan.  638,  72  P  239;  Sayre 
V.  Louisville  Union  Ben.  Assoc,  1 
Duv.  (Ky.)  143  (by-laws  requiring 
members 'to.  do  an  act  that  is  Illegal 
or  contrary  to  public  policy);  Klotz 
V.  Pan-American  Match  (So.,  221 
Mass.  38,  108  NB  764,  766  [clt  Cyc] 
(depriving  stockholders  of  common- 
law  right  to  Inspect  corporate 
books);  Brown  v.  Stoerkel,  74  Mich. 
269,  41  NW  921,  3  LRA  430;  Taylor 
V.  Grlswold,  14  N.  J.  L.  222,  27  AmD 
83  (where  It  Is  held  that  whenever 
a  by-law  seeks  to  alter  a  well  settled 
an-d  fundamental  principle  of  the 
common  law,  or  to  establish  a  rule 
Interfering  with  the  rights  or  en- 
dangering the  security  of  Individuals 
or  the  public,  a  statute  or  other 
special  authority  emanating  from  the 
creating  power  must  be  shown,  to 
legalize  it);  Thompson  v.  Supreme 
Tent  K.  M.  W.,  189  N.  Y.  294,  82  NE 
141,  121  AmSR  879,  13  LRANS  31'4, 
12  AnnC^as  552  (by-law  renouncing 
liability  for  negligence  and  miscon- 
duct of  officers  or  agents);  Peo.  v. 
New  York  Operative  Masons  Benev. 
Soc,  8  Hun  361,  6  Thomps.  &  C.  86 
(holding  that  by-laws  of  a  society 
whieh  forbid  a  memlser  to  work  at 
his  trade  at  such  price  as  he  chooses 
to  accept  and  compel  him  to  loin  In 
a  strike  are  void  as  against  public 
policy);  Seneca  County  Bank  v. 
Lamb,  26  Barb.  (N.  Y.)  596;  Max- 
well V.  Theatrical  Mechanical  Assoc, 
64  Misc.  619,  104  NYS  815;  Nester  V. 
Continental  Brewing  Co.,  161  Pa.  473, 
29  A  102,  41  AmSR  894,  24  LRA  247; 
Arbour  v.  Pittsburg  Produce  Trade 
Assoc,  44  Pa.  Super.  240;  Bailey  v. 
Master  Plumbers  Assoc,  103  Tenn. 
99,  62  SW  853',  4«  LRA  661.  See  also 
Beneficial  Associations  !  82.  (2)  Un- 
reasonable restriction  of  right  to  In- 
spect corporate  books.  State  v.  Jes- 
sup,  etc,  Paper  Co.,   (Del.)   77  A  16; 


State  T.  Jennings  Citizens'  Bank,  51 
La.  Ann.  426,  26  S  318;  Klotz  v.  Pan- 
American  Match  Co.,  221  Mass.  38, 
108  NE  764.     And  see  infra  I  470. 

[c]  -BalMttng  law":  deolMoiw  of 
tba  conrta,F— The  term  ''existing  law," 
as  used  In  a  statute  providing  that 
every  corporation  as  such  has  pow^r, 
although  not  specified  in  the  law 
under  which  It  is  incorporated,  to 
make  by-laws,  not  Inconsistent  with 
any  existing  law,  for  the  manage- 
ment of  its  property,  regulation  of 
Its  affairs,  etc,  has  reference,  not 
only  to  statutes,  but  also  to  decisions 
of  the  courts  as  to  what  powers  a 
corporation  may  or  may  not  possess, 
where  the  subject  is  not  covered  by 
statutory  enactment.  Raub  v. 
Gerken,  127  App.  Div.  42,  111  NYS 
319  (construing  the  General  Corpora- 
tion L.  [2  Consol.  L.  c  3  I  11  aubd 
5]). 

[d]  UMgUmm  Ubwrtyw— (1)  An  as- 
sociation organized  for  charitable 
and  benevolent  purposes  may  not  by 
a,  by-law  infringe  upon  the  religious 

Erlvileges  vouchsafed  to  the  citizen 
y  the  constitution  and  laws  of  the 
land.  Peo.  v.  Saint  Franclscos  Ben.. 
Soc.  24  HowPr  (N.  Y.)  216.  (2) 
It  is  held,  however,  that  under  an 
act  providing  for  the  Incorporation 
of  benevolent  societies  (3  Comp.  L. 
I  8258  et  seq),  empowering  such  so- 
cieties to  make  and  establish  rules 
and  regulations  for  governing  the 
atCairs  and  business  of  the  corpora- 
tion and  Its  members,  not  contrary 
to  the  laws  of  the  United  States  or 
the  state,  and  to  decide  as  to  the 
necessary  qualifications  for  member- 
ship, a  by-law  of  such  society  pro- 
hibiting members  from  belonging  to 
any  society  not  approved  by  the 
Roman  catholic  church  is  valid,  and 
a  violation  thereof  by  the  member 
lustlfles  his  expulsion.  Mazur- 
klewlcz  V.  St.  Adelbertus  Aid  Soc, 
127  Mich.  146,  86  NW  643,  64  LRA 
727.  (3)  A  very  similar  question 
waspresented  In  the  case  of  Bretzlaft 
V.  Efvangellcal  Lutheran  St.  John's 
Sick  Ben.  Soc,  125  Mich.  39,  40,  83 
NW  1000.  Article  3  of  the  constitu- 
tion of  that  society  provided:  "Only 
such  persons  can  be  members  of  the 
society  that  adhere  and  belong  to 
the  Evangelical  Lutheran  Church, 
their  congregation  belonging  to  the 
Synodlcal  Conference.  They  must 
lead  a  moral  and  virtuous  life,  and 
must  not  belong  to  any  secret  society  ' 
or  any  other  sick-benefit  society. 
Members  that  leave  the  above-named 
church  thereby  lose  their  member- 
ship In  the  society."  It  was  held 
that  Mr.  Bretzlafr  was  bound  by  this 
provision  in  the  articles  of  the  so- 
ciety, and  that  It  was  not  unr.eason- 
able  nor  against  public  policy.  (4) 
To  same  eCFect  Franta  v.  Bonemlan 
Roman  Catholic  Cent.  Union,  164  Mo. 
304,  63  SW  1100,  86  AmSR  611.  64 
LRA  723 ;  Barry  v.  Order  of  Catholic 
Knights,  -119  Wis.  362,  96  NW  797. 
See  also  Beneficial  Associations  i  82 
note  60  [b];  Mutual  Benefit  Insur- 
ance [29  Cyc  19]. 

Baatraiat  of  tzaAe  aiiA  Tlolatton  of 
anti-tmst  statutes  see  Infra  iS  472- 
474. 

By-laws  affsctliif  Intsrstats  ooa- 
lasros  see  Bxchanges  [17  Cyc  861 
note    121. 

a7>  Allen  V.  Chicago  Undertakers' 
Assoc,  232  111.  458,  83  NB  952  ("not 
inconsistent  with  the  Constitution 
and  laws  of  this  state  and  of  the 
United  States");  Raub  v. 'Gerken,  127 
App.  Div.  42,  111  NYS  319. 

as.  St.  Louis  Perpetual  Ins.  Co.  v. 
Ooodfellow.  9  Mo  149;  Luts  v. 
Webster,  249  Pa.  226,  94  A  834  [aff 
28  Pa.  Dlst.  1007]  ("subordinate  to 
the  statute,  the  charter  .  .  .,  the 
Constitution  and  laws  of  this  Com- 
monwealth and  the  Constitution 
the  United  rStaJtes'i).  -    -   — 

[Jipized  by 
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power  to  enact  by-laws  contravening,  repealing,  or 
in  any  wise  changing  the  statutoiy  or  eonunon  law 
of  the  land." 

[$  464]  (2)  liiinitations  of  Bnle.  It  has  been 
held,  however,  that  as  long  as  a  by-law  is  not  con- 
trary to  common  right  or  the  policy  of  the  law,  and 
is  not  unreasonable,  the  mere  fact  that  it  intro- 
duces a  new  rule  which  is  not  the  rule  of  the  com- 
mon law  does  not  invalidate  it."  And  a  provision 
in  the  charter  of  a  corporation  which  requires  that 
all  rules  and  restrictions  made  by  the  corporation 
concerning  a  particular  matter,  such  as  the  trans- 
fer of  stock,  shall  be  subject  to  the  general  law  of 
the  state,  only  requires  that  such  rules  and  restric- 
tions shall  not  contravene  the  general  law  of  the 
state  other  than  that  governing  such  matter  as  the 
rules  and  restrictions  are  intended  to- govern,  and 
shall  be  re^sonable.*^ 

[$  465]  c  Oontaraiy  to  Ooounon  Sight  Cor- 
porate by-laws  must  not  contravene  those  princi- 
ples of  common  right  which  are  embodied  in  the 
common  law.*'  This  principle  more  commonly 
arises  with  req>ect  to  the  ordinancee  of  municipal 


corporations,"  but  it  must  be  applicable  equally  to 
the  by-laws  of  private  corporations,  and  especiall; 
to  quasi  public  corporations,  such  as  railroad  com- 
panies, telegraph  companies,  and  the  like.** 

[$  466]  d.  Uneaiul  ^Operation.  By-laws  must 
operate  equally  upon  all  persons  of  the  class  which 
they  are  intended  to  govern."  But  a  by-law  may 
discriminate  within  the  reasonable  limits  between 
stockholders  who  deal  with  the  corporation,  thereby 
I  increasing  its  earning  power,  and  those  who  do  not 
deal  with  it."** 

[i  467]  e.  DistarlMuice  of  Vested  Blghta  and 
Impairment  of  OontractA.  A  by-law  which  disturbs 
vested  rights  of  the  stockholders  or  members  of  a 
corporation  is  of  course  void,  since  even  a  statute 
so  operating  would  be  void';"  and  it  follows  that 
the  rule  that  a  corporation  may  alter,  amend,  or 
repeal  its  by-laws  and  enact  new  by-laws  at  will 
is  subject  to  the  qualification  that  it  cannot  do 
so,  even  when  the  power  to  alter,  amend,  or  repeal 
is  expressly  conferred  by  the  charter  or  governing 
statute,  so  as  to  impair  existing  contracts,  either  of 
its  stockholders  or  members  or  of  third  persons,  or 


99.  Seneca  County  Bank  v.  Liainl>, 
26  Barb.    (N.  T.)   59B. 

ao.  State  V.  Tudor,  5  Day  (Conn.) 
SZ9,  5  AmD  162;  Goddard  v.  Mer- 
chants' Bzch.,  9  Mo.  A.  290  [aff  78 
Mo.  60S].  In  this  case  a  by-law  of  a 
board  of  trade  which  provided  that 
"on  all  sales  of  grain  In  bulk  on 
elevator  receipts,  the  buyer  shall  pay 
the  first  ten  days'  storagre,  unless 
otherwise  specified  at  the  time  of 
sale,"  was  held  valid  and  enforce- 
able. Compare  cases  supra  t  46S 
note  26  [b]. 

"It  is  not  a  settled  principle  .  .  . 
that  a  by-law  must  never  modify  or 
vary  the  rights  of  individuals,  lest 
it  should  be  contrary  to  the  laws  of 
the  state.  According  to  such  a 
principle,  no  valid  by-law  whatever 
could  De  made.  No;  all  by-laws  of  a 
minor  corporation  are  good,  that  are 
reasonable,  and  calculated  to  carry 
into  eirect  the  objects  of  the  institu- 
tion, and  are  not  contradictory  to 
the  general  policy  of  the  laws  of  the 
land/'  State  v.  "Tudor,  6  Day  (Conn.) 
329,  <S3,  5  AmD  162.  __ 

31.  St.  LA>uis  Perpetual  Ins.  Co.  V. 
Ooodfellow,  9  Mo.  149.  To  same 
effect  Mechanics'  Bank  v.  Merchants' 
Bank,  45  Mo.  613,  100  AmD  388  (hold- 
ing valid  a  by-law  of  a  bank  forbid- 
ding the  transfer  of  stock  where  the 
owner  ia  indebted  to  the  bank,  al- 
though such  by-law  is  inconsistent 
with   the    general    law    of   the    state 

Soveming  the  transfer  of  property), 
ee  also  infra  iS  1035-1040. 

32.  lElotz  V.  Pan-American  Match 
Co..  221  Masa  38,  108  NS  764,  766 
(clt  Cyc). 

sa  Conn.— Willard  v.  Killing- 
worth,  8  <3onn.  247;  Hayden  v.  Noyes, 
6  Conn.  891. 

lU.— Stack  V.  East  St  Louis,  86 
111.  877.  28  AmR  619. 

Ind. — Pettis  V.  JohnsonT  66  Ind. 
13,9;  Bvansvllle  v.  Martin,  41  Ind.  146. 

La. — Lanfear  v.  New  Orleans,  4 
La  97,  23  AmD  477. 

N.  C. — Eldenton  v.  Capeheart,  71  N. 
C.    166. 

Tenn. — Memphis  v.  Battaile,  8 
Heisk.  624.  24  AmR  286. 

See  Municipal  Corporations  [38 
C?yc  3711. 

34.  Kiotz  V.  Pan-American  Match 
Co.,  221  Mass.  38.  108  NB  764  (by- 
law depriving  stockholder  of  com- 
mon-law right  to  Inspect  the  corpo- 
rate books);  Arbour  v.  Pittsburgh 
Produce  Trade  Assoc,  44  Pa.  Super. 
240  (holding  void  and  enjoining  the 
enforcement  of  by-laws  of  an  incor- 
porated trade  association  by  which 
the  memliers  of  the  association  were 
held  bound  to  refuse  to  sell  "for 
spot  cash"  to  any  persons  Indebted  to 
members  of  the  association,  and   by 


which  provision  was  made  for  an 
arbitration  committee  consisting  only 
of  members  to  pass  upon  the  va- 
lidity of  the  claims  of  members 
against  persons  to  whom  they  had 
sold  goods  and  whom  they  had  black- 
listed as  delinquent). 

By-laws  ooanarjr  to  oommon  law 
see  supra  }  463. 

TTnr— nnsWe  l»T-laws  see  infra 
I  470. 

36.  Peo.  v.  Toung  Men's  Father 
Matthew  Total  Abstinence  Ben.  Soc. 
No.  1,  41  Mich.  67,  1  JfW  931:  God- 
dard V.  Merchants'  Ehcch.,  9  Mo.  A. 
290  [air  78  Mo.  609  mem]:  Grilflth  v. 
Klamath  Water  Assoc,  68  Or.  402, 
106,  137  P  226  [clt  Cyc];  Budd  v. 
Multnomah  St.  R.  Co.,  15  Or.  413,  15 
P  659,  3  AmSR  189;  North-West  Elec- 
tric Co.,  Ltd.  V.  Walsh,  28  Can.  S.  C. 
33.  And  see  Farrish-Stafford  Co.  v. 
Charlotte  Cotton  Mills,  167  N.  C. 
188,  189,  72  SS  973  (where  it  said 
tliat  "it  is  elementary  that  a  cor- 
poration as  a  rule  must  treat  all 
shareholders  of  the  same  class 
alike"). 

[a]  xaumtaMaam^—dY  Under  this 
principle  a  corporation  cannot  exer- 
cise its  power  to  make  by-laws  by 
directing  a  resolution  against  the 
sluires  of  a  particular  member.  Budd 
v.  Multnomah  St.  R.  Co.,  IB  Or.  413, 
15  P  659  3  AmSR  169.  (2)  And  a 
by-law  of  a  board  of  directors  of  a 
bank  excluding  one  of  its  members 
from  an  inspection  of  the  bank's 
books,  was  held  invalid.  Peo.  v. 
Throop,  12  Wend.  (N.  Y.)  183.  (3) 
And  a  town  by-law  which  discrimi- 
nated in  favor  of  residents  in  grant- 
ing piscatorial  rights  in  a  navigable 
stream  was  held  void.  Hayden  v. 
Noyes,  6  Conn.  391.  See  also  Mu- 
nicipal Corporations  [28  Cyc  370]. 

36M.  Mooney  v.  Madison  Farmers' 
Mercantile,  etc,  Co.,  138  Minn.  199, 
164  NW  804.  ^ 

[a]  Blnstratlon.  Where  a  co5p- 
eratlve  association  ta  authorised  by 
statute  to  provide  by  by-laws  for 
the  distribution-  of  profits  and  earn- 
ings in  such  proportions  that  the 
stockholders  may  deem  Just,  a  by- 
law which  discriminates  between  the 
stockholders  who  deal  with  the  com- 
pany and  those  who  do  not  deal  with 
it  in  the  distribution  of  its  profits  is 
valid.  Mooney  v.  Farmers'  Mercan- 
tile, etc,  Co.,  138  Minn.  199,  164  NW 
804. 

33.  U.  8. — Supreme  Council  A.  L. 
H.  V.  Champe,  127  Fed.  641.  63  CCA 
282;  Lloyd  v.  Supreme  Lodge  K.  P., 
98  Feo.   66,   38  CCA  664. 

Ala. — Supreme  Commandery  K.  O. 
R.  V.  Ainsworth,  71  Ala.  436,  46  AmR 
332. 


Cal. — Richter  v.  Supreme  Lodge 
K.  P.,  137  Cal.  8,  69  P  4«3;  Peo.  v. 
Crockett,  9  Cal.  112;  Bornstein  v. 
District  Grand  tioAge  1.  O.  B.  B.,  3 
Cal.  A.  624,  84  P  271. 

D.  C. — walker  v.  Johnson,  17  App. 
144. 

Ga. — Supreme  Council  A.  L.  H.  v. 
Jordan,  117  Ga.  808,  46  SE  83;  Sover- 
eign Camp  W.  W.  V.  Thornton,  115 
Ga.  798,  42  SE  236;  Howard  v.  Savan- 
nah, T.  U.  P.  COiarlt.  178. 

III. — Peo,  V.  Chicago  Live  Stock 
Exch^  170  111.  666,  48  NE  1062,  61 
AmSR  404,  39  LRA  373;  Illinois  Con- 
ference Female  College  v.  Cooper,  25 
111.  148;  Modem  Woodmen  of  America 
v.  Wleland,  109  111.  A.  340;  National 
Council  K.  L.  S.  v.  Dillon.  108  111.  A. 
183  [rev  on  other  grounds  212  III. 
320,  72  NE  3671;  Nelson  v.  Gibson,  92 
111.  A.  695  [aff  191  111.  865,  61  NE 
127,  86  AmSR  263,  64  LRA  836];  Met- 
ropolitan Safety  Fund  Aoc.  Assoc,  v. 
WTndover,  37  111.  A.  170  [aS  187  IlL 
417,   27  NE  5381. 

Ind.'— Supreme  Council  O.  C.  F.  v. 
Forslnger,  125  Ind.  52,  26  NE  129, 
21'  AmSR  196,  9  LRA  601;  Supreme 
Lodge  K.  P.  V.  Kni^t,  117  Ind.  489, 
20  NE  -479,  3  LRA  4ll9;  Masonic  Mut. 
Ben.  Soc.  v.  Burkhart,  110  Ind.  189, 
10  NE  79,  11  NE  449;  Presbyterian 
Mut.  AsBur.  Fund  ▼.  Allen,  106  Ind. 
593,  7  NE  317. 

Iowa. — ^Van  Atten  v.  Modem 
Brotherhood  of  America,  131  Iowa 
232,  108  NW  813. 

Mass. — Hamilton  Mut  Ina  Co.  ▼. 
Hobart  2  Gray  543:  Gray  v.  Port- 
land Bank,  3  Masa  364.  3  AmD  156. 

Mich.— Pokrefky  v.  Detroit  Fire- 
men's Fund  Assoc,  121  Mich.  4S6, 
80  NW  240;  Becker  v.  Farmers'  Mut 
F.  Ins.  Co.,  48  Mich.  610,  12  NW  874; 
Peo.  v.  Detroit  Fire  Dept,  31  Mich. 
468. 

Minn. — Tebo  v.  Supreme  Council 
R.  A.,  89  Minn.  3. 

Mo. — Smoot  V.  Bankers'  Life  As- 
soc, 138  Mo  A.  438,  120  SW  719: 
Grand  Lodge  A.  O.  U.  W.  v.  Sater,  44 
Mo.  A.   446. 

N.  H. — Great  Falls  Mut  F.  Ina  C». 
V.  Harvey,  46  N.  tt  292.  _         ,. 

N.  J.— ONelll  V.  Supreme  Council 
A.  L.  H..  70  N.  J.  L.  410,  57  A  463,  1 
AnnCas  422;  Cox  v.  Farmers'  Mut  F. 
Assur.  Assoc,  48  N.  J.  L.  53,  3  A  Hi- 

N.  Y.— Ayers  V.  Grand  Lodge  A.  O. 
U.  W.,  188  N.  Y.  280,  80  NB  1020: 
Brown  V.  Supreme  Ct  I.  O.  F..  !'• 
N.  Y.  182,  68  NE  146;  Weber  v.  Su- 
preme Tent  K.  M.  W..  172  N.  Y.  490. 
66  NE  268,  98  AmSR  763;  Matthews 
V.  Associated  Press,  136  N.  Y.  338. 
32  NE  981,  32  AmSR  741;  Fargo  ▼. 
Supreme  Tent  K.  M.  W.,  96  App.  DfV- 
491,  89  NYS  66  [alf  185  N.  Y.^  678 
mem,    78    NE    1108    mem];    Smith    v. 
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disturb  other  rights  which  haye  betome  vested  by 
virtue  of  the  existing  by-laws  or  otherwise."  But 
this  mie  does  not  apply  where  a  contract  with  a 
corporation  is  e^ressly  or  impliedly  made  subject, 
not  only  to  existing  by-laws,  but  also  to  future  by- 
laws and  changes  in  by-laws;  for  parties  may  con- 


tract with  corporations  with  reference  to  laws  of 
future  enactment,  and  may  engage  to  be  bound  and 
affected  as  they  would  be  bound  and  affected  if 
such  laws  were  existing,  and  thus  consent  that 
such  laws  shall  enter  into  and  form  a  part  of  theiz 
contracts,  modifying  or  varying  them.^    Nor  does 


Supreme  Council  A.  C  H.,  94  App. 
Dlv.  357,  88  NTS  44;  WUlIama  v. 
Supreme  Council  A.  1>.  H.,  80  App. 
Dlv.  402, -80  NYS  718;  Deuble  v. 
Grand  Lodga  A.  O.  U.  W..  C6  App. 
Dlv.  323.  72  NYS  755  [aff  172  N.  Y. 
<65  mem,  65  NB  1116  mem];  McNeil 
T.  Southern  Tier  Masonic  Relief  As- 
soc., 40  App.  Dlv.  681,  58  NYS  119; 
SinteS  V.  People's  Bide.,  etc.,  Assoc, 
37  App.  Dlv.  340,  57  NYS  611  [aff  16« 
N.  Y.  647  mem.  ;67  NE  1124  mem]; 
Ponltnejr  v.  Bachman,  31  Hun  43; 
Oondla(m  v.  Germanla  Mechanics' 
Assoc  4  Hun  889.  49  HowPr  190; 
Bottler  T.  Supreme  Council  A.  L,,  H., 
37  Misc.  406,  75  NTS  SOS  [aff  78  App. 
Dlv.  646.  79  NTS  6841. 

N.  C. — Makelv  v.  Supreme  Council 
L.  a,  183  N.  C.  367,  4B  SB  649; 
Strauss  v.  Mutual  Reserve  Fund  Life 
Assoc,  128  N.  C.  46S,  39  SB  65,  83 
AmSR  699.  64  LRA  60S. 

Or. — Griffith  v.  Klamath  Water  As- 
soc, 68  Or.  402,  406,  137  F  226  [clt 
Qrcl;  Wist  V.  Grand  LodKO,  82  Or. 
271,  29  P  610.   29  AmSR  608. 

Pb. — Marshall  v.  Pilots'  Assoc,  206 
Pa. -182,  56  a'  916;  Becker  v.  Berlin 
Ben.  Soc.  144  Fa.  282,  22  A  699,  27 
AmSR  624;  March  v.  Falrmount 
Creamery  Assoc,   32   Fa.   Super.   617. 

Philippine. — Reyes  v.  Companla 
Uarltlma,  3  Fhllipplne  619. 

R.  I. — National  Mut.  P.  Ins.  Co.  ▼. 
Teomans,  8  R.  I.  26,  86  AmD  610. 

Vt. — ^FuKure  v.  St.  JoBeph  Mut. 
Soc.  46  Vt.  862. 

W.  Va. — Savaye  v. ,  People's  Bldg^ 
etc,  Assoc,  .46  W.  Va.  275.  81  SE 
»1. 

Wla — ^Morrison  v.  WlBConsin  Odd 
Fellows'  Mat.  U  In*.  Co.,  59  W^ls. 
1(2,  18  NW  18. 

Ont — Gardner  v.  Canadian  Manu- 
facturer Pub.  Co.,  Ltd.,  81  Ont  488. 

And  see  other  oases  Infra  this  sec- 
tion. 

87.  U.  8. — Supreme  Council  >A.  L. 
H.  V.  Champe,  127  Fed.  641,  68  CCA 
282;  Supreme  Council  A.  L.  H.  v. 
Gets,  112  Fed.  119.  60  CCA  153  [aff 
m  Fed.  261]. 

Ala. — Supreme  Commandery  K.  G. 
R.  v.  Alnsworth.  71  Ala.  436.  46  AmR 
812. 

Cal..^'^3aldweU  T.  Grand  Iiodse  U. 
W.,  148  Cal.  196,  82  P  781,  113  AmSR 
219.  2  LRANS  668,  7  AnnCaa  356; 
Benjamin  v.  Mutual  Reserve  F\ina 
Life  Assoc,  146  Cal.  84.  79  P  617: 
Wiese  V.  San  Francisco  Musical  Soc, 
<2  CaL  646,  Z8  P  212,  7  L.RA  577; 
Stobr  V.  San  Francisco  Musical  Fund 
Soc,  82  Cal.  667.  22  F  1125. 

Colo. — Fittlng-er  v.  Plttlnger,  28 
Colo.  808,  64  P  195,  89  AmSR  198. 

IlL— Peterson  v.  Gibson,  191  III. 
866,  61  NE  127,  85  AmSR  268,  54 
LRA  886  [aff  92  111.  A.  596];  Cove- 
nant Mut  L.  Assoc.  V.  Tuttle,  87  III. 
A.  809. 

Ind. — McCalllster  v.  Shannondale 
Co-op.  Tel.  Co..  47  Ind.  A.  517.  94  NE 
910;  Brotherhood  of  Painters,  etc.  v. 
Uoore,  86  Ind.  A.  680.  76  NE  262. 

Iowa. — Van  Atten  v.  Modern 
Brotherhood  of  America,  181  Iowa 
232,  108  NW  318;  Farmers'  Mut 
Hail  Ins.  Assoc,  v.  Slattery,  115  Iowa 
410.  88  NW  949-  Sleverts  v.  National 
Benev.  Assoc,  95  Iowa  710,  64  NW 
671;  Hobbs  v.  Iowa  Mut.  Benev.  As- 
soc, 82  Iowa  107,  47  NW  983,  81 
AmSR  466.  11  LRA  299. 

Mich. — Pokrefky  v.  Detroit  Fire- 
men's Fund  Assoc.  121  Mich.  456,  80 
NW  240;  Becker  v.  Farmers'  Mut.  F. 
Ins.  Co.,  48  Mich.  610,  12  NW  874. 

Minn. — Thibert  v.  Supreme  Lodge 
K.  H..  78  Minn.  448,  81  NW  220,  79 
AmSR  412.  47  LRA  136. 

Mo. — Smoot  V.  Bankers'  Life  As- 
»0C    138  Mo.  A.  488,   120  SW  719. 

N.  J. — ^Roxburg:  Lodge  No.  184  I. 
O.  0.  F.  V.  Hocklns.  60  N.  J.  L.  439, 


38  A  693,  64  AmSR  596;  Annan  v. 
HIU  Union  Brewery  Co.,  69  N.  J.  Eq. 
414.   46  A   563. 

N.  T. — Weber  v.  Supreme  Tent  K. 
M.  W.,  172  N.  Y.  490.  66  NE  268,  92 
AmSR  763;  Parish  v.  New  Tork 
Produce  Exch.,  169  N.  T.  34,  61  NE 
977,  66  LRA  149;  Kent  v.  Quicksilver 
Mln.  Co.,  78  N.  T.  159  [aff  12  Hun 
68];  Rockwell  v.  Knights  Templars, 
etc.,  Mut.  Aid  Assoc,  134  App.  Div. 
736,  119  NYS  616:  Williams  v.  Su- 
preme Council  A.  Xi.  H.,  80  App.  Dlv. 
402,  80  NYS  718.  , 

Or. — Wist  V.  Grand  Lodge  A.  O.  U. 
W.,  22  Or.  271.  29  P  610,  29  AmSR 
603.  •     • 

Fa. — Marshall  v.  Pilots'  Assoc.  206 
Pa  182,  66  A  916  [rev  18  Pa.  Super. 
644];  Becker  v.  Berlin  Ben.  Soc,  144 
Pa.  232,  22  A  699.  27  AmSR  624; 
Northampton  County  F.  Ins.  Co.  v. 
Connor,  17  Pa.  186. 

Tenn. — State  v.  Vauderbilt  Univ., 
129  Tenn.  279,  164  SW  1151;  Bearden 
V.  Peoples'  Bldg..  etc.,  Assoc.  (Ch.) 
49  SW  64. 

^  W.  Va. — Savage  v.  People's  Bldg., 
etc,  Assoc.  45  W.  Va.  275.  81  SE  991. 

Ont. — ^Fawcett  v.  Fawcett,  26  Oat 
A.  336. 

[a]  XUnstxatloaa^— (1)  A  corpora^ 
tlon  has  no  right  to  adopt  by-laws 
Injuriously  affecting  the  rights  of 
others  under  prior  contracts  by  an- 
nexing conditions  not  embraced  in 
the  contracts.  Illinois  Conference 
Female  College  v.  Cooper,  26  III.  148. 
(2)  After  the  sale  of  a  peraetual 
scholarship  in  an  incorporated  col- 
lege, a  by-law  annexing  a  condition 
that  the  pupil  presented  under  H 
shall  board  in  the  college  and  be  sub- 
ject to  the  college  charges  therefor 
will  be  valid  only  as  to  subseauent 
contracts  made  with  reference  T.o  it. 
Illinois  Conference  Female  College 
v.  Cooper,  25  lU.  148.  (3)  By-laws 
and  regulations  of  corporations 
merely  govern  future  action.  Ex 
post  facto  laws  are  no  more  lawful 
for  corporations  than  for  states. 
The  effect  of  an  amendment  of  a  cor- 
porate constitution  which  had  con- 
tained no  such  provision,  whereby  it 
was  declared  that  any  member  fail- 
ing to  pay  all  of  his  dues  then  in  ar- 
rears, or  any  indebtedness  -^hich  he 
might  have  to  the  corporation,  on  or 
before  a  day  named,  should  cease 
absolutely  thereafter  to  be  such 
member,  without  any  further  action 
whatever  of  the  corporation  or  its 
trustees,  and  that  the  secretary 
should  drop  the  names  of  all  such 
delinquents  from  the  membership 
roll,  was  not  that  of  a  regulation, 
but  of  an  adjudication  on  existing 
defaults,  analogous  to  a  foreclosure 
decree  fixing  a  short  term  of  pay- 
ment; and  it  was  clearly  ex  post 
facto,  in  that  it  enforced  a  new  pen- 
alty beyond  those  existing  at  the 
time  of  default.  Feo.  v.  Detroit  Fire 
Dept.  31  Mich.  458.  (4)  An  hono- 
rary member  of  a  Are  company  is 
not  precluded  from  participating  In 
the  aistribution  of  Its  funds  by  his 
violation  of  a  by-law  prohibiting  the 
members  from  Joining  other  oom- 
panies.  if  the  by-law  was  not  pemaeA 
until  after  he  had  Joined  such  other 
company.  Harmstead  v.  Washing- 
ton Fire  Co.,  1  LegGaz   (Pa.)   392. 

38.  U.  S. — Lloyd  v.  Supreme  Lodge 
K.  P.,  98  Fed.  66,  38  CCA  664. 

Ala. — ^Fraternal  Union  of  America 
V.  Zeigler,  146  Ala.  287,  39  S  761; 
Supreme  Commandery  K.  G.  R.  V. 
Alnsworth,  71  Ala.  436,  46  AmR  332. 

Cal. — Caldwell  v.  Grand  Lodge  U. 
W.,  148  Cal.  196,  82  P  781,  113  AmSR 
219,  2  LRANS  653,  7  AnnCas  856. 

Conn. — Gilmore  v.  Knights  of  Co- 
lumbus, 77  Conn.  68,  58  A  228.  107 
AmSR  17,  1  AnnCas  716. 


Ga. — Sovereign  Camp  W..  W.  v. 
Thornton,  116  Ga.  798,  42  SE  286; 
Fraternal  Relief  Assoc  v.  Edwards, 
9  Ga.  A/  43.  70  SE  265. 

111.— Murphy  V.  Nowak,  223  111. 
301,  79  NE  112,  7  LRANS  893  [rev 
127  111.  A.  126];  Scow  v.  Supreme 
Council  R.  L..  ISO  HL  621,  54  ME  486; 
Moerschbaecher  v.  Supreme  Council 
R.  L..  188  111.  9,  69  NE  17.  52  LRA 
281;  Baldwin  v.  Begley,  185  111.  180, 

56  NE  1065:  Fullenwlder  v.  Supreme 
Council  R.  L.,  180  HI.  621.  64  NE  486, 
72  AmSR  239;  Supreme  Lodge  K.  P. 
V.  Trebbe,  179  111.  348,  53  NE  730,  70 
AmSR  120;  Supreme  Lodge  K.  P.  v. 
Kutscher,  179  111.  340.  53  NE  620,  70 
AmSR  115  (holding  that  a  by-law 
forfeiting  a  claim  for  the  death  of  a 
member  of  a  benefit  society,  where 
the  death  of  the  member  resulted 
from  suicide,  binds  a  member  Join- 
ing the  society  before  the  passage 
of  such  by-law,  when  his  contract 
requires  compliance  with  by-laws 
"now  in  force  or  that  may  hereafter 
be  enacted'*). 

Ind. — ^McCalllster  v.  Shannondale 
C:o-op.  Tel.  CO..  47  Ind.  A.  617,  94  ME 
910. 

Md.— Mathieu  v.  Matbieu,  112  Md. 
626,  77  A  112. 

Mass. — Reynolds  v.  Supreme  Coun-. 
cil  R.  A.,  192  Mass.  150,  78  NE  129, 
7  LRANS  1164,  7  AnnCas  776;  Mes- 
ser  V.  Grand  Lodge  A.  O.  U.  W.,  180 
Mass.  821,  62  NE  252:  Hudson  y. 
Roxbury   Sav.   Inst.   176   Masa    622, 

57  NE  1021. 

Mich. — Borgards  v.  Farmers'  Mot 
Ins.  Co.,  79  Mich.  440,  44  NW  866. 

Miss. — Interstate  Bldg.,  etc,  As- 
soc. V.  Hafter,  76  Miss.  770,  24  8 
871;  Domes  v.  Supreme  Lodge  E.  P.. 
76  Miss.  466.  28  S  191.  . 

Mo. — Richmond  v.  Supreme  Lodge 
O.  M.  P.,  100  Mo.  A.  8,  71  SW  736. 

Nebr. — Farmers'  Mut.  Ins.  Co.  v. 
Kinney,  64  Nebr.  808.  90  NW  926. 

N.  H. — Supreme  Council  A.  L.  H.  v. 
Adams,  68  N.  H.  236.  44  A  880. 

N.  Y. — Shipman  v.  Protected  Home 
Circle,  174  N.  Y.  398,  67  NE  83,  63 
LRA  847  [mod  66  Arp.  Dlv.  448,  73 
NT'S  594] ;  Mock  v.  Supreme  Council 
R.  A.,  121  App.  Dlv.  474,  106  NTS 
166;  Evans  v.  Southern  Tier  Ma- 
sonic Relief  Assoc,  94  App.  Div.  541, 
88  NTS  162  [rev  on  other  grounds 
182  N.  Y.  463,  76  NE  817];  Berg  y. 
Badenser  UnderstueUungs  Verein.  90 
App.  Div.  474,  86  NYS  429:  French  v. 
New  York  Mercantile  Exch..  80  App. 
Dlv.  131,  80  NTS  312;  Evans  v. 
Southern  Tier  Masonic  Relief  As-  i 
soc,  76  App.  Dlv.  161,  78  NTS  611; 
Beach  V.  Supreme  Tent  K.  M.  W.,  74 
App.  Div.  527,  77  NTS  770  [aff  177 
N.  T.  100,  69  NE  281];  Mlttenwall- 
ner  v.  Supreme  Lodge  K.  L.  O.  S..  86 
NTS   786. 

Oh. — Tlsch  V.  Protected  Home  Cir- 
cle, 72  Oh.  St  283,  74  MB  188  [aff  84 
Oh.  Clr.  Ct  489]. 

Pa.-r-Chambers  v.  Supreme  Tent  K. 
M.  W.,  200  Pa.  244,  49  A  784,  86  Am 
SR  716. 

Tenn. — Supreme  Lodge  K.  P.  v.  La 
Balta,  96  Tenn.  167.  31  SW  498,  30 
LRA  838;  Bearden  v.  Peoples'  Bldg., 
etc..  Assoc,  (Ch.)  49  SW  64. 

Tex. — Eversberg  v.  Supreme  Tent 
K.  M.  W..  33  Tex.  Civ.  A  549,  77 
SW  246. 

Wis. — LoefRer  v.  Modem  Woodmen 
of  America,  100  Wis.  79,  75  NW  1012. 

Ont. — Doldge  v.  Dominion  Council 
R.  T.  T.,  4  Ont.  L.  423. 

In  Fullenwlder  v.  Supreme  Council 
R.  L,,  180  111.  621,  i25,  54  NE  486,  72 
AmSR  239,  the  court  said:  "The 
power  lo  enact  by-laws  for  the  gov- 
ernment of  a  corporate  body  is  an 
incident  to  the  existence  of  a  body 
corporate  and  Is  inherent  in  it.  The 
power  to  make  such 
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the  rule  apply  where  the  other  party  to  the  eon- 
tract  surrenders  his  original  contract  and  accepts 
a  new  one  after  an  amendment  of  the  by-laws, 
there^  submitting  to  the  amended  by-laws  then  in 
force.  This  question  frequently  arises  with  re- 
spect to  contracts  between  the  corporation  and  its 
members  in  the  case  of  mutual  insurance  and  bene- 
fit corporations,  and  in  this  connection  is  treated 
under  other  titles."  ,^ 

[$  468]  f.  Making  Members  Liable  for  Ooipp- 
rato  Debts.  It  follows  from  what  has  preceded 
that,  where  neither  the  charter  nor  the  governing 
statute  imposes  on  the  members  a  personal  liability 
to  pay  the  debts  of  the  corporation,  such  a  liability 
cannot  be  created  by  any  by-law  or  vote  of  the  cor- 
poration so  as  to  be  bincdng  on  dissenting  mem- 


be  deemed  advisable  Is  a  continuous 
one.  Where  the  contract  contains  an 
express  provision  reserving  the  rlrht 
to  amend  or  change  by-laws  It  can- 
not be  doubted  that  the  society  has 
the  right  so  to  do,  and  where.  In  a 
certificate  of  membership.  It  Is  pro- 
vided tha,t  members  shall  be  bound 
by  the  rules  and  regulations  now 
governing  the  council  and  fund  or 
that  may  thereafter  be  enacted  for 
such  government,  and  those  condi- 
tions are  assented  to  and  the  mem- 
ber accepts  the  certificate  under  the 
conditions  provided  therein.  It  is  a 
sufficient  reservation  of  the  right  in 
the  society  to  amend  or  change  its 
by-laws.  .  .  .  The  contract  re- 
quiring compliance  with  any  by-laws 
that  might  be  '  thereafter  enacted, 
and  the  certificate  being  acceptul 
with  such  a  clause  therein,  there  is 
no  vested  right  of  having  the  con- 
tract In  the  certificate  remain  un- 
changed, because  the  recognition  of 
the  power  to  make  new  by-laws  Is 
necessarily  a  recognition  of  the  right 
to  repeal  or  amend  those  theretofore 
made." 

[a]  rUaOiag. — (1)  A  stockholder 
who  brings  an  action  against  a  cor- 
poration and  In  his  petition  alleges 
that  certain  amendments  to  Its  by- 
laws were  in  violation  of  hJs  con- 
tract with  '  defendant  must  faet  out 
the  contract  with  sufficient  fullness 
to  enable  the  court  to  determine 
whether  or  not  his  allegation  Is  well 
founded.  Crittenden  v.  Southern 
Borne  Bldg.,  etc.,  Assoc,  111  Ga.  266, 
36  SE  643.  (2)  When  the  petition  In 
such  a  case  alleges  that  plaintiff  Is 
entitled  under  the  by-laws  to  recover 
a  designated  amount  as  the  with- 
drawal value  of  his  stock,  it  is  in- 
cumbent upon  him  to  show,  by  the 
terms  of  his  contract,  that  his  right 
to  recover  such  withdrawal  value  ac- 
crued under  the  contract  In  connec- 
tion with  the  by-laws;  and,  to  do 
this.  It  Is  essential  that  the  terms  of 
the  contract  be  set  forth.  Critten- 
den V.  Southern  Home  Bldg.,  etc.,  As- 
soc, supra. 

[bl  B7*law«  raatalBad. — Where 
for  several  years  the  corporation 
made  equal  pro  rata  distribution  of 
its  profits  among  Its  stockholders,  a 
by-law,  whereby  the  corporation  dis- 
criminates in  tiie  distribution  of  Its 
profits  between  a  stockholder  to  deal 
with  the  corporation  and  those  who 
do  not  deal  with  it,  does  not  inter- 
fere with  any  vested  rights.  Mooney 
V.  Farmers'  Mercantile,  etc.,  Co.,  138 
Minn.  199,  164  NIV^  804. 

Ooastmotion  of  by-laws  as  not 
zstiospeatlye  see  supra  |  439. 

8S.  Breslow  v.  Southern  Tier  Ma- 
sonic Relief  Assoc,  107  App.  Dlv. 
123,  94  NTS  787;  Clement  v.  Clement, 
118  Tenn.  40,  81  SW  1249;  Supreme 
Council  A.  L.  H.  v.  Lyon,  (Tex.  Civ. 
A.)   88  SW  485. 

40.  See     Beneficial      Associations 

H    36-37;    Mutual    Benefit   Insurance 
9  Cyc  68  et  seq]. 

41.  Ga. — Reld  v.  Batonton  Ufg. 
Co.,  40  Ga.  98,  2  AmR  E68. 
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Me. — ^Kentiebec     etc 
Kendall,  31  Me.  470. 

Mass. — Gam  well  v.  Pomeroy,  121 
Mass.  207;  Flint  v.  Pierce,  99  Mass. 
68,  96  AmD  691;  South  Parish  Free 
Schools  V.  Flint,  18  Mete.  639. 

Nebr. — Omaha  Law  Library  Assoc. 
V.  Connell,  56  Nebr.  396,  76  NW  887. 

N.  Y. — Sullivan  County  Club  v. 
Butler,  26  Mlsc  806.  66  NTS  1 
(holder-  of  full  paid  shares,  not 
bound  by  a  recital  In  the  certificate 
that  he  held  them  pursuant  to  a  by- 
law authorizing  their  assessment, 
which  by-law  had  been  passed  subse- 
quently to  his  payment  of  them). 

W.  Va. — Roush  v.  Longdale  Inde- 
pendent Tel.  Co.,  88  SE  623. 

[a]  On  bank  bills.  On  the  same 
principle  a  bank  cannot  make  its 
stockholders  liable  for  its  bills, 
merely  by  printing  a  notice  thereon 
that  they  are  so  liable.  Lowry  v. 
Inman,  46  N.  Y.  119. 

42.  Flint  V.  Pierce,  99  Mass.  69, 
96  AmD  691. 

43.  Bornsteln  v.  District  Grand 
Lodge  No.  4  I.  O.  B.  B.,  2  Cal.  A.  624, 
84  P  271;  Howard  v.  Savannah,  T.  U. 
P.  Cniarlt.  (Ga.)  173;  Peo.  v.  Detroit 
Fire  Dept.,  31  Mich.  468;  Smoot  v. 
Bankers'^  Life  Assoc,  138  Mo.  A.  438, 
120  SW  719.     And  see  supra  !  467. 

44.  See  supra  i  467. 
46.    Oonstxiurtlon   of   by-laws    see 

supra  9  439. 

46.  U.  3. —  Rood  V.  Railway  Pass., 
etc,  Mut.  Ben.  Assoc,  81  Fed.  62.      / 

Cal. — Bornsteln  v.  District  Grand 
Lodge  X.  O.  B.  B„  2  Cal.  A.  624,  84  P 
271. 

Del. — State  v.  Jessup.  etc..  Paper 
Co.,  77  -A  16;  State  v.  Jessup,  etc. 
Paper  Co.,  23  Del.  397.  72  A  1057. 

D.  C. — Walker  v.  Johnson,  17  App. 

Ga. —  Harrington  v.  Workingmen's 
Benev.  Assoc,  70  Ga.  340. 

111. — ^Vlerllng  v.  Mechanics',  etc., 
Sav.,  etc.,  Assoc.  179  III.  624,  63  NE 
979  Irev  66  111.  A.  621];  Peo.  v.  Chi- 
cago Live  Stock  Exch.,  170  1)1.  556, 
48  NE  1062,  62  AmSR  404,  89  LRA 
373;  Chicago,  etc.,  R.  Co.  v.  Hen- 
dricks, 125  111.  A.  580;  Modern  Wood- 
men of  America  v.  Wleland.  109  III. 
A.  340;  Chicago  Bd.  of  Trade  v.  Rlor- 
dan,  94  III.  A.  298. 

Ind. — Supreme  Lodge  K.  P.  v. 
Knight.  117  Ind.  489,  20  NE  479,  3 
LRA  409;  Bauer  v.  Samson  Lodge 
No.  32  K.  P.,  102  Ind.  262,  1  NE  571. 

Ky. — Sayre  v.  Louisville  Union 
Benev.  Assoc,  1  Duv.  143,  85  AmD 
618. 

IM. — State  V.  Jennings  Citizens' 
Bank,  61  La.  Ann.  426,  25  S  318. 

Me. — Kennebec,  etc,  R.  Co.  v. 
Kendall,  31  Me.  470. 

Md. — Fuller  v.  Baltimore,  etc..  Em- 
ployes' Relief  Assoc,  67  Md.  433,  10 
A  237;  Shannon  v.  Howard  Mut.  Bldg. 
Assoc,  36  Md.  383. 

Mass. — Klots  V.  Pan-American 
Match  Co.,  221  Mass.  88,  108  NE  764, 
786    [cit  Cycl. 

Mich. — ^Highland  Park  Assoc  v. 
Boseker,  169  Mich.  4,  135  NW  106; 
Samberg  v.  Knights  of  Modem  Mac- 
cabees, 158  Mich.  668,  123  NW  25,  183 


bers,**  nnlesB  the  membra  sought  to  be  charged  is 
in  some  way  connected  with  the  by-laws  so  as  to 
bring  him  into  privity  with  the  creditor.** 

[i  469]  g.  Operation  BetnwpecttTely.  A  by- 
law which  attempts  to  operate  retrospectively,  dis- 
turbing existing  rights  or  creating  new  penalties, 
and  being  hence  in  the  nature  of  an  ex  post  facto 
law,  is  of  course  void.^  Bat  a  by-law  may  operate 
retrospectively  if  it  does  not  thereby  disturb  or 
impair  any  vested  right  or  existing  contract,^  and 
if  such  an/ intention  appears.*" 

[$  470]  h.  UnTeawnable,  Oppreaave^  or  Ex- 
tortionate By-LavB — (1)  Geuwal  Knle.  In  its 
operation  between  the  corporation  and  its  members, 
a  by-law  in  order  to  be  valid  must  not  be  unreason- 
able, oppressive,  or  extortionate.**     Included  in  the 

AmSR  896:  Mazurklewlcs  v.  St.  'Adel- 
bertus  Aid  Soc,  127  Mich.  146,  86 
NW  548,  64  LRA  727:  Allnutt  ▼.  Sub- 
sidiary High  Ct,  62  Mich.  110.  28 
NW  802;  Peo.  V.  Detroit  Fire  Dept.. 
81  Mich.  458:  Peo.  v.  Mechanics'  Aid 
Soc,   22  Mich.  86. 

Minn. — ^Leland  v.  Modem  Samari- 
tans, 111  Minn.  207,  126  NW  728; 
Olson  V.  Court  of  Honor,  100  Minn. 
117,  110  NW  374,  117  AmSR  «7«,  8 
LRANS  621,  10  AnnCas  622;  Tebo  v. 
Supreme  Council  R.  A.,  89  Minn.  8, 
93  NW  613;  Thlbert  v.  Supreme 
Lodge  K..  H^  78  Minn.  448,  81  NW 
220.  79  AmSR  412.  47  LRA  136;  Kolff 
V.  St.  Paul  Fuel  Exch..  48  Minn.  216, 
50  NW  1036. 

Mo. — Godwin  v.  National  Council 
K.  L.  S..  166  Mo.  A.  289,  148  SW  980; 
Cllne  V.  Sovereign  Camp  W.  W^.,  Ill 
Mo.  A.  601,  86  SW  501;  State  v.  St. 
Louis  Medical  Soc,  91  Mo.  A.  76: 
State  T.  St.  LAuls  Union  Merchants^ 
Exch.,  2  Mo.  A.  96. 

Nebr. — Miller  v.  Farmers'  Milling, 
etc.,  Co.,  78  Nebr.  441,  110  NW  995, 
126  AmSR  606;  Farmers'  Mut  Ins. 
Co.  V.  Kinney,  64  Nebr.  808,  90  NW 
926;  Burlington  Voluntary  Relief 
Dept.  V.  White,  41  Nebr.  647,  69  NW 
tif,  43  AmSR  701. 

N.  J. — O'Neill  V.  Supreme  Council 
A.  L/  of  H.,  70  N.  J.  L.  410,  57  A  463, 
1  AnnCIas  422;  Loftus  v.  Ancient 
Order  of  Hibernians,  (Sup.)  60  A 
1119;  State  v.  Overton,  24  N.  J.  Lu 
435,  61  AmD  <7L 

N.  T. — Brown  v.  Supreme  Court  I. 
O.  P.,  176  N.  T.  132,  68  NE  146   faff 


66  App.  Dlv.  259,  72  ffTS  8061:  Weber 
V.  Supreme  Tent  K.  M.  W.,  I'r2  N.  T. 
490,  <5  NE  258,  92  AmSR  758;  Mat- 
thews V.  Associated  Press,  136  N.  T. 
833,  32  NE  981,  82  AmSR  741: 
Waohtel  v.  Noah  Widows',  etc. 
Benev.  Soc,  84  N.  Y.  28,  38  AmSR 
478;  Burns  v.  Manhattan  Brass  Mut. 
Aid  Soc,  102  App.  Dlv.  467.  92  NTS 
846;  Fargo  V.  Supreme  Tent  K.  M. 
W..  96  App.  Div.  491,  89  NTS  66  [aff 
185  N.  T.  578  mem,  78  NE  1108  mem]; 
Bottjer  V.  Supreme  Council  A.  L.  H.. 
78  App.  Dlvj  646,  75  NTS  806,  79  NTS 
684;  Kennedy  v.  Local  Union  No.  726 
U.  B.  C.  J.  A.,  76  App.  Div.  248,  78 
NYS  86;  Beach  v.  Supreme  Tent  K. 
M.  W.,  74  Aop.  Dlv.  527.  77  NTS  770 
[aff  177  N.  T.  100,  69  NE  281]:  Hart 
V.  Adams  Cylinder,  etc,  Printers' 
Assoc,  69  App.  Dlv.  678,  76  NTS  110; 
McNeil  v.  Southern  Tier  Masonic  Re- 
lief Assoc,  40  App.  Dlv.  581,  1S8  NYS 
119;  Monroe  Dairy  Assoc,  v.  Webb, 
40  App.  Dlv.  49,  67  NTS  572:  Cltl- 
sens'  Mut.  Loan,  etc.  Fund  Assoc. 
V.  Webster.  25  Barb.  268;  Peo.  v. 
Erie  County  Medical  Soc,  24  Barb. 
670;  Cartan  v.  Father  Matthew 
United  Ben.  Soc,  8  Daly  20;  Maxwell 
v.  Theatrical  Mechanical  Assoc,  64 
Misc.  619.  104  NTS  815;  Stein  v. 
Marks,  44  Misc.  140,  89  NTS  921; 
Ranney  v.  Bowery  Sav.  Bank,  39 
Misc.  301,  79  NTS  487;  Grossmeyer 
v.  District  No.  1  I.  O.  B.  B.,  34  Misc. 
677,  70  NTS  893  [ail  70  App.  Dlv.  90. 
74  NTS  1067  (««  174  N.  T.  650  mem. 

67  NE  1088  mem)];  Peo.  v.  Throop, 
12  Wend.  183;  Buffalo  v.  Webster,  10 
Wend.  99. 


For  later  eaaas,  Aevslopiasata  and  ebaaces  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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foregoing  is  a  piinciple  of  the  eommon  law,  that 
the  by-laws  of  oorpoiations  will  be  set  aside  by  the 
judicial  courts  when  deemed  unreasonable.*^  The 
prineiple  had  its  origin  when  nearly  all  corpora- 
tions were  public  or  municipal  in  their  character, 


and  there  ax«  many  cases  asserting  and  illustrating 
the  principle  that  tiie  by-laws  or  ordinances  of  su(£ 
corporations  will  be  set  aside  by  the  court  when 
deemed  unreasonable.*" 

[$  471]     (2)    Limitations  of  Bnle.    The  general 


N.  C— Duffy  v.  Fidelity  Mut.  L. 
Ids.  Co..  142  N.  C.  103,  107.  66  SB  79, 
7  LRANS  2S8   [quot  Cyc]. 

Oh.— Forrest  City  United  Land, 
eta,  Aesoc  v.  Oallagher,  26 '  Oh.  St. 
208;  Hagerman  v.  Ohio  Bldg.,  etc., 
Assoc.,  25  Oh.  St.  186:  Phoenix 
Council  No.  86  J.  O.  U.  A.  -JH.  v.  Ben- 
nett, 26  Oh.  Clr.  Ct.  110. 

Or. — Budd  V.  Multnomah  St.  R.  Co.. 
15  Or.  413,  15  P  659,  3  AmSR  169. 

Pa. — Ij3mn  V.  Freemansbure  Bldr-. 
etc.,  Assoc,  117  Pa.  1,  11  A  637.  2 
AniSR  639:  Hlbemla  Fire  Kaglne  Co. 
T.  Com.,  98  Pa.  264;  Evans  v.  Phila- 
delphia Club,  60  Pa.  107;  In  re 
Butchers'  Ben.  Assoc.  No.  1,  38  Pa. 
298;  Com.  v.  Mutual  Support,  etc., 
German  Soo.,  IS  Pal  261;  Northern 
Liberties  v.  Northern  Liberties  Qas 
Co.,  12  Pa.  818;  Com.  v.  Cain,  6  Sere. 
&  R.  610;  Com.  v.  St.  Patrick's 
Benev.  Soc.  2  Blnn.  ill,  4  AmD  463; 
Arbour  v.  Plttsburgr  Produce  Trade 
Assoc,  44  Pa.  Super.  Z40;  March  v. 
Fairmount  Creamery  Assoc,  32  Pa. 
Super.  617:  Alters  v.  Journeymen 
Bricklayers'  Protective  Assoc,  19  Pa. 
Super.  272;  Matter  of  Granger,  7 
Phila.  350. 

S.  C. — Clarkson  v.  Supreme  Lodge 
K.  P.,  99  S.  C.  134,  82  SB  1043;  Pid- 
metto  Lodge  No.  5  I.  O.  /O.  F.  v.  Hub- 
bell,  33  S.  C.  L.  457,  49  AmD  604; 
St.  Luke's  Church  v.  Mathews,  4  S. 
C.  Bq.  678,  6  AmD  619. 

Tenn. — Bearden  v.  People's  Bldg.. 
etc.,  Assoc,  (Ch.)  49  SW  64. 

Tex. — Matkln  v.  Supreme  Lodge  K. 
H..  82  Tex.  301,  18  SW  306,  27  AmSR 
886. 

Wash. — Schuster  v.  .Knights  and 
Ladies  of  Security,  60  Wash.  42,  110 
P  680,  140  AmSR  905. 

W.  Va. — Cross  v.  West  Virginia 
Cent.,  etc..  R.  Co^  37  W.  Va.  842.  16 
SE  687,  18  LRA  682. 

Wis. — ^McArthur  v.  Green  Bay,  etc. 
Canal  Co.,  34  Wis.  139;  Dickenson  v. 
Milwaukee  Chamber  of  Commerce,  29 
Wis.   45.   9  AmR  544. 

Bng. —  London,  etc.,  Tpbacco  Pipe 
Makers  Co.  v.  Woodroffe,  7  B.  &  C. 
838.  14  ECL  874,  108  Reprint  935; 
Feltmakers  v.  Davis,  1  B.  &  P.  98. 
126  Reprint  799;  Rex  v.  Spencer,-  3 
Burr.  1827,  97  Reprint  1121;  Rex  v. 
Richardson,  1  Burr.  617,  97  Reprint 
426;  Vintner's  Co.  v.  Passey,  1  Burr. 
235.  97  Reprint  290,  1  Ld.  Ken.  500, 
96  Reprint  1070;  Sutton's  Hospital 
Case,  10  Coke  23a,  77  Reprint  960: 
Robinson  v.  Groscot,  Comb.  372,  90 
Reprint  636:  London  v.  Salisbury, 
Comb.  221.  90  Reprint  440;  Reg.  v. 
Saddlers'  Co.,  10  H.  L.  Cas.  404,  11 
Reprint  404;  Norrls  v.  Staps,  Hob. 
210.  80  Reprint  357;  London  v.  Van- 
acker.  1  Ld.  Raym.  496,  91  Reprint 
1231;  Travener's  Case,  T.  Raym.  446, 
83  Reprint  238. 

Ont. — Gardner  v.  Canadian  Manu- 
facturer Pub.  Co.,  Ltd.,  31  Ont.  488. 

Que. — ^L'Cnlqa  St.-Joseph  de  St.- 
Byaclnthe  v.  Cabana,  10  Que.  K.  B. 
124;  St.  Narclase  Butter,  etc,  Mfg. 
Co.  V.  Demers,  50  Que.  Super.  6,  49 
Que.  Super.  404. 

[a]  inaoellaiieoiia  OlnatratJona. — 
The  following  by-laws  have  been  de- 
clared extortionate,  oppressive,  or 
otherwise  unreasonable:  <1)  A  by- 
law of  a  building  and  loan  associa- 
tion, which  imposed  as  a  fine  upon 
stockholders  delinquent  in  payment 
of  monthly  dues  "the  additional  sum 
of  ten  cents  monthly  on  each  and 
every  dollar  due."  Lynn  v.  Free- 
mansburg  Bldg.,  etc..  Assoc,  117  Pa. 
1.  U  A  537,  f  AmSk  639.  (2)  By- 
laws of  a  trade  association  by  which 
the  members  of  the  (Msociatlon  were 
hela  bound  to  refuse  to  sell  "for 
spot  cash"  to  any  persons  indebted 
to  members  of  the  association,  and 
by  which  provision  was  made  for  an 
arbitration  committee  consisting  only 
of  members  to  pass  upon  the  validity 


of  the  claims  of  members  against 
persona  to  whom  they  had  sold 
goods,  and  whom  they  had  black- 
liated  as  delinquent.  Arbour  v. 
Pittsburg  Produce  Trade  Assoc,  44 
Pa.  Super.  240.  (3)  A  by-law  of  a 
manufacturing  corporation  (a  dairy 
association)  authorized  by  its  char- 
ter to  pass  by-laws  regulating  its 
business,  compelling  stockholders  to 
furnish  daily  to  the  corporation  a 
certain  amount  of  material  to  be 
manufactured,  and  imposing  a  fine 
for  failure  to  do  so.  Monroe  Dairy 
Assoc.  V.  Webb,  40  App.  Dlv.  49.  57 
NTS  572.  (4)  A  by-law  prescribing 
that,  whenever  a  stockholder  or 
member  patrpnizes  any  other  manu- 
factory in  any  manner  whatsoever, 
he  shall  be  subject  to  a  fine.  St. 
Narclsse  Butter,  etc,  Mfg.  Co.  v. 
Demers,  60  Que.  Super.  6,  49  Que. 
Super.  404.  (5)  A  by-law  of  a-  cor- 
poration owning  and  operating-  a 
creamery,  providing  for  the  forfeit- 
ure of  the  stock  of  a  stockholder  if 
he  should  not  furnish  milk  to  the 
company's  creamery,  as  against  a 
stockholder  who  owned  stock  before 
the  by-law  was  passed,  ajid  who 
never  consented  to  its  passage. 
March  v.  Falrmount  Creamery  As- 
soc, 32  Pa.  Super.  517.  (8)  A  by- 
law surrendering  to  the  directors  the 
exclusive  power  to  alter  or  amend 
the  by-laws.  Alters  v.  Journeymen 
Bricklayers'  Protective  Assoc,  19  Pa. 
Super.  272.  (7)  A  regulation  of  a 
water  company  that  consumers  shall 
be  liable  to  pay  rent  for  the  whole 
year,  whether  they  actually  use  the 
water  for  that  length  of  time  or  not, 
and  shall  make  payment  yearly  in 
advance,  without  special  agreement. 
Rockland  Water  Cfo.  v.  Adams,  84 
Me.  472,  24  A  840,  30  AmSR  368. 
(8)  A  by-law  of  a  merchants'  ex- 
change compelling  members  to  sub- 
mit their  business  controversies  to 
arbitration  en  pain  of  suspension  or 
expulsion.  State  v.  St.  Louis  Union 
Merchants'  Bxch.,  2  Mo.  A.  96.  And 
see  Chicago,  etc,  R.  Co.  v.  Hendricks, 
126  111.  A.  580.  (9)  By-laws  impos- 
ing excessive  fines  and  dues.  Lynn 
V.  Freemansburg  Bldg.,  etc,  Assoc, 
117  Pa.  1,  11  A  537,  4  AmSR  689; 
Hlbemla  P.  Ins.  Co.  v.  Com..  98  Pa. 
264;  Adley  v.  Reeves,  2  M.  A  8.  63, 
106  Reprint  302.  See  Infra  i  487. 
(10)  By-laws  forfeiting  stock  or 
property  In  Case  of  default.  Ken- 
nebec, etc,  R.  Co.  V.  Kendall,  31  Me. 
470;  Cahill  v.  Kalamazoo  Mut.  Ins. 
Co.,  2  DougL  (Mich.O  124,  43  AmD 
467:  Peo.  v.  Detroit  Fire  Dept.,  31 
Mich.  458;  Rosenback  v.  Salt  Springs 
Nat.  Bank,  63  Barb.  (N.  T.)  496; 
In  re  Long  Island  R.  Co.,  18  Wend. 
(N.  T.)  37,  32  AmD  429;  Hart  v. 
Albany,  9  Wend.  (N.  T.)  571,  24  AmD 
166;  Budd  v.  Multnomah  St.  R.  Co., 
16  Or.  413,  15  P  659,  3  AmSR  169. 
See  also  Hogins  v.  Supreme  Council 
C.  R.  C,  76  Cal.  109,  18  P  125,  9 
AmSR  173;  Lesseps  v.  New  Orleans 
Architects'  Co.,  4  Iji.  Ann.  316;  Mas'- 
ter  Stevedores'  Assoc  v.  Walsh,  2 
Daly  (N.  T.)  1.  And  see  Infra  19 
483,  484.  (11)  A  by-law  forfeiting  a 
widow's  right  in  death  benefits,  be- 
cause the  decedent's  dues,  although 
fully  paid,  were  not  punctually  -vaid. 
Buecking  v.  Robert  Blum  Lodge  O. 
P..  1  NTCItyCt  51.  (12)  A  by-law  of 
a  benevolent  association  that  a  mem- 
ber in  arrears  for  three  months'  dues 
"shall  not  be  entitled  to  benefits  un- 
til three  months  after  such  arrears 
shall  have  been  paid."  Brady  v. 
Coachman's  Benev.  Assoc,  14  NTS 
272,  273.  And  see  Kennedy  v.  Local 
Union  No.  726  U.  B.  C.  J.  A.,  76  App. 
Dlv.  243,  78  NTS  85;  Cartan  v.  Father 
Matthew  United  Benev.  Hoc,  3  Daly 
(N.  T.)  20  (where  the  by-laws  of  the 
society  provided  for  the  payment  of 
five  dollars  per  week  by  the  society 


to  each  member  during  bis  sickness 
or  disability,  but  further  provided 
that  there  should  be  a  forfeiture  of 
such  benefits  for  ar  period  of  three 
mouths  from  and  after  the  liquida- 
tion of  any  arrears  of  dues  by  a 
member.  Plaintiff,  a  member  of  the 
society,  having  paid  up  his  arrears  of 
dues'  in  April,  became  sick  in  the 
month  following.  It  was  held,  in  an 
action  by  plaintifF  against  the  society 
to  recover  five  dollars  per  week  dur- 
ing the  period  of  his  sickness,  that 
the  latter  by-law  was  unreasonable, 
and  that  he  was  entitled  to  recover). 
(13)  It  has  been  held  that  without 
an  express  power  In  the  charter,  an 
incorporator  cannot  be  disfr^n- 
chlsed,  upless  he  has  been  guilty  of 
some  offense  which  either  affects  the 
Interest  or  good  government  of  the 
corporation,  or  is  indictable  by  the 
law  of  the  land,  and  therefore,  that 
a  by-law  to  expel  a  member, for  vili- 
fying anotheri  is  void.  Com.  v.  St. 
Patrick's  Benev.  Soc,  2  Bino.  (Pii.) 
441,  4  AmD  463.  (14)  Validity  of 
by-laws  regulating  conduct,  of  mem- 
bers of  the  corporation  see  London, 
etc,  Toliacco  Pipe  Makers  Ck).  v> 
Woodroffe,  7  B.  &  C.  838,  14'BCL  374, 
108  Reprint  936.  (16)  A  by-law  com- 
pelling elected  members  to  wear- 
.livery  and  pay  iAitiatlon  fee  or  suffer 
a  forfeiture.  Vlnter's  Cc  t.  Passey, 
1  Burr.  236.  87  Reprint  290.  1  Ld. 
Ken.  600.  96  Reprint  1070;  Tavemer's 
Case   T.   Raym^    446,    83   Reprint  233. 

tb]  Zaspsotloa  of  hooks  aa'd 
papers'— A  corporate  by-law  malt- 
ing .liisi>ection  of  books  by  a  stock- 
holder discretionary  with  the  direct- 
ors and  prohibiting  the  making  at 
extracts  is  illegal  and  void  as  an 
unreasonable  restriction  upon  the 
right  of  a  stockholder  to  such  in- 
spection. State  V.  Jessup,  etc. 
Paper  Co.,  (Del.)  77  A  16;  State  v. 
Jessup,  etc.  Paper  C!o..  £8  Del.  397, 
72  A  1067;  Stat*  v.  Jennings  Citi- 
zens' Bank,  51  La.  Ann.  426,  25  S 
818;  Klotz  V.  Pan-American  Match 
Co.,  221  Mass.  38,  108  NB  764.  See 
generally  infra  !!  1300-1318. 

BeasonaUeiiess  as  a  qusstloB  ot 
law  or  faot  see  supra  I  469. 

B7-Uw«  of  vtaUetOmt  assoolattona 
see  Beneflcial  Associations  |  32; 
Exchanges  [17  Cyc  861];  Mutual 
Benefit  Insurance  129  Ciyc  17]. 
„«f:  N.  T.— iPeo.  V.  lirie  County 
Medical  Soc„  24  Barb.  670.  See  also 
Stokes  V.  New  York,  14  Wend.  87; 
BufTalo  V.  Webster,  10  Wend.  99; 
Hudson  City  v.  Thome,  7  PcUge  281. 
„  Or. — Budd  V.  Multnomah  St.  R. 
Co.,  15  Or.  413,  16  P  669,  8  AmSR 
169. 
.Pa- — ^Lynn  v.  Freemansburg  Bldg., 
etc.,  Assoc,  117  Pa.  1.  11  A  bS7.  i 
AmSR  639;  Northem  Liberties  v. 
Northern  Liberties  Gas  Co..  12  Pa. 
318;  Com.  v.  C^aln,  5  Serg.  &  R.  610; 
Com.  V.  St.  Patrick's  Ben.  Soc,  2 
Binn.  441,  4  AmD  453;  Arbour  v. 
Pittsburg  Produce  Trade  Assoc.  44 
Pa.  Super.  240?  Matter  of  Granger, 
7  Phlla.  350. 

S.  C— Palmetto  Lodge  No.  6  I.  O. 
O.  P.  V.  Hubbell,  83  S.  C.  L.  *67,  4» 
AmD  604;  St.  Luke's  Church  v. 
Matthews,  4  S.  C.  Eq.  678.  585.  a 
AmD  619. 

Eng. — Feltmakers  v.  Davis,  1  B.  & 
P.  98,  126  Reprint  799;  Rex  v. 
Spencer,  3  Burr.  1827,  97  Reprint 
1121;  Rex  v.  Richardson.  1  Burr. 
617,  97  Reprint  536,  2  Ld.  Ken.  85,  9S 
Reprint  1115;  Sutton's  Hospital  Case, 
10  Coke  la,  77  Reprint  937:  Norrls 
V.  Staps,  Hob.  210,  80  Reprint  367; 
London  v.  Vanacker,  1  Ld.  Raym. 
496,  91  Reprint  1231;  Bacon  Abr. 
tit  By-Law;  Comyns  Dig.  tit  PYan- 
chise  (F)  10;  2  Kyd  Corp.  p  96. 

48.    See     Municipal     (Corporations 

[28  Cyc  868  et  seq].  i      r^r\r%li:> 
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rale  stated  in  the  preceding  section  Is  subject  to 
the  following  limitations:  If,  in  a  strictly  private 
corporation,  the  members  agree  among  themselves 
that  a  .particular  rale  is  reasonable,  the  same  not 
being  opposed  to  the  law  in  the  sense  of  being 
immoral  or  criminal,  the  courts  will  give  effect  to 
it  as  a  private  contract  and  will  not  set  it  aside 
because  they  may  deem  it  unreasonable."  Nor  can 
a  by-law  be  set  aside  by  the  courts  as  unreasonable 
wb^  it  is  within  the  powers  expressly  conferred 


46.  Cal. — ^People's  Home  Sav. 
Bank  V.  Sadler,  1  Cal.  A.  189,  81  P 
1029. 

111.— Peo.  V.  Ittner,  196  111.  A.  860; 
Allen  V.  Chicago  Undertakers'  Assoc., 
U7  111.  A.  61  [alt  232  111.  4$8,  83 
NS:   962]. 

Ind. — McCalUster  v.  Shannondale 
Co-op.  Tel.  Co.,  47  Ind.  A.  617,  94 
NB  910;  Green  v.  Felton,  42  Ind.  A. 
<T5.  84  NB  186  (and  holding,  there- 
fore, that  the  court  would  not  pass 
on  the  question  whether  an  amend- 
ment of  the  constitution  of  a  private 
corporation  giving  the  directors 
authority  to  fix  ofBcers'  salaries 
was    reasonable   or   unreasonable). 

Mass. — Grosvenor  v.  Believers 
United  Soc,  118  Mass.  78. 

Mloh. — Wetland  v.  Hogan,  177 
Mich.  626,  631,  143  NW  599  Iclt  Cyc]. 
^  N.  T. — ^Matthews  v.  Associated 
t>re88.  1<6  N.  Y.  333,  82  NB  981,  32 
AmSR  741:  Stanton  v.  Ekscentric 
Assoc,  of  Firemen  Local  Union  No. 
66,  1*0  App.  Dlv.  129,  114  NTS  480; 
Burden  v.  Burden,  8  App.  Dlv.  160. 
40  NTS  499  [aff  169  N.  T.  287,  64 
NB  171;  McDonald  v.  Ross-Lewln,  29 
Hun  87;  Kehlenbeck  v.  Logeman,  10 
Daly  447:  Maxwell  v.  Theatrical 
Me^anlcaJ  Assoc,  64  Misc.  619,  104 
NTS  816;  CunniS  v.  Jamour,  81  Misc. 
789,  66  NTS  817;  Blsas  v.  Alford,  1 
NTCityCt  1«S.  . 
.Pa. — ^Myers  v.  Alta  Friendly  Soc 
29  Pa.  Super.  492. 

Tex. — Manninar  ▼.  San  Antonio 
Club,  63  Tex.  166,  61  AmR  689. 

See  also  supra  |  468. 

la]  Wliatber  a  hr-imw  uagr  pxop- 
/  eoafer  maay  and  importaiit 
powMa  oa  ft  alagl*  peiaon  is  a  ques- 
tion of  expediency,  not  of  legality. 
Burden  v.  Burden,  8  App.  Dlv.  160, 
40  NTS  499  [alt  169  N.  T.  287.  64 
NB  17]. 

M.  District  of  Columbia  v.  "Wag- 
gaman,  16  D.  C.  328;  Haynes  v.  Cape 
May.  60  N.  J.  L,.  66,  18  A  231  [alt  52 
N.  J.  L.  180,  19  A  176]. 

51.  Peo.  V.  Ittner,  166  111.  A.  860; 
8t  Louis  V.  Wel>er,  44  Mo.  547;  State 
V.  St.  Louis  Union  Merchants'  Bxch., 
2  Mo.  A.  96.  100  (where  it  was  said: 
"To  set  aside  a  by-law  there  must  be 
no  equipoise  of  opinion  in  the  mat- 
ter; Its  unreasonableness  should  be 
demonstrably  shown"-) ;  Htbemia 
Fire  Engine  Co.  v.  Com.,  93  Pa.  284. 
To  same  effect  Pennsylvania  R.  <3o. 


V.  Jersey  City,  47  N.  J.  L.  286. 

[a]    Bj-lawc  snstaiaed  as  no«  na 
reasoaabls,.— ( 1 )  A  by-law  of  an  in 


corporated  undertaker's  a8socla.tIon, 
not  for  pecuniary  profit,  by  which 
personal  solicitation  of  business  is 
prohibited  under  penalty  of  suspen- 
sion or  expulsion,  etc.  Allen  v.  <3hi- 
cago  Undertakers'  Assoc,  137  111.  A. 
61  [aff  232  111.  468,  83  NB  962].  (2) 
A  by-law  of  an  Incorporated  press 
association  prohibiting  its  members 
from  receiving  or  publishing  the 
regular  news  dispatches  of  any  other 
news  association  covering  a  like  ter- 
ritory and  organised  for  a  like  pur- 
pose, and  providing  for  the  suspen- 
sion of  members  from  all  the  rights 
and  privileges  of  the  association  as 
a  penalty  for  Its  violation.  Mat- 
thews v.  Associated  Press,  136  N.  T. 
333,  32  NB  981,  32  AmSR  741.  (3) 
A  rule  that  a  stockholder  shall  have 
one  vote  for  each  share  held  by 
him,  up  to  ten  shares,  and  fixing 
the  proportion  that  his  votes  shall 
bear  to  his  shares  above  that  num- 
ber.    Com.  V.  Detwiller,   131   Pa.  614. 


18  A  990,  992,  7  LRA  367.  360.  (4) 
A  regulation  by  trustees  of  a  tdiar- 
Itable  asylum  forbidding  Inmates  to 
leave  the  premises  without  first  ob- 
taining permission  of  the  ^governor 
or  one  of  his  assistants.  Peo.  v. 
Sailors'  Snug  Harbor,  64  Barb.  (N. 
T.)  582.  (6)  A  rule  of  an  Incorpo- 
rated college  forbidding  the  students 
to  become  members  of  secret  so- 
cieties. Peo.  V.  Wheaton  College,  40 
111.  186.  (6)  A  by-law  of  an  insur- 
ance company  that  officers  shall  hold 
office  during  the  pleasure  of  the 
board  of  directors.  Douglass  v.  Mer- 
chants' Ins.  Co.,  118  N.  T.  484,  23 
NB  806,  7  LRA  822.  (7)  A  by-law 
of  a  benefit  society  making  initiation 
a  prerequisite  to  membership  and 
participation  in  the  benefits  of  the 
society.  Matkin  v.  Supreme  Lodge 
K.  H.,  82  Tex.  301,  H  »W  306,  27 
AmSR  886.  ^8)  A  by-law  wlthhold- 
lAg  benefits  from  the  widow  of  a 
member  dying  of  Intemperance.  St. 
Mary's  Ben.  Soc.  v.  Burford,  70  Pa. 
321.  (9)  A  rule  of  M,  chamber  of 
commerce  providing  for  expulsion 
upon  proof  of  violation  by  a  member 
of  his  obligations  to  the  corporation. 
Dickenson  v.  Milwaukee  Chamber  of 
Commerce,  29  Wis.  46,  9  AmR  544. 
To  same  effect  In  re  Oaylord,  111 
Fed.  717;  Central  Stock,  etc.,  Bxch. 
V.  C3ilcago  Bd.  of  Trade,  196  111.  896; 
Chicago  Bd.  of  Trade  v.  Nelson,  162 
111.  431,  44  NB  743,  63  AmSR  312. 
(10)  Under  a  grant  to  a  club  or- 
ganized for  patriotic  and  social  pur- 


poses, of  the  power  of  expulsion,  and 
the  right  to  regulate  by  Its  by-laws 
the  causes  thereof  and  the  manner  of 


effecting    the    same,    a    by-law    dele- 

fatlng  to  a  majority  of  the  board  of 
Irectors  the  power  to  suspend  mem- 
bers "for  acts  or  conduct  which  they 
may  deem  disorderly,  or  injurious  to 
the  interests  or  hostile  to  the  objects 
of  the"  club,  and  giving  a  suspended 
member  the  right  of  appeal  to  the 
society,  and  enacting  that,  unless 
the  sentence  be  reversed  on  appeal, 
he  shall  forfeit  his  membership.  Is 
valid.  Nor  Is  It  necessary  that  such 
a  by-law  should  In  advance  desig- 
nate and  define  the  various  and 
specific  acts  which  will  be  deemed 
disorderly  or  Injurious  to  the  in- 
terests of  the  society;  what  is  or- 
derly and  what  is  disorderly  and 
injurious  conduct  must  necessarily 
be  left  to  the  determination  of  some 
appropriate  ■  tribunal,  and  this  may 
legally  be  done.  Com.  v.  Union 
League,  135  Pa.  301,  19  A  1030,  20 
AmSR  870,  8  LRA  195.  (11)  But  by- 
laws relating  to  expulsion  shnuld 
provide  for  notice  to  the  member  of 
the  charges  against  him  and  also  an 
opportunity  to  be  heard.  Venezia  v. 
Italian  Mut.  Ben.  Soc,  74  N.  J.  L. 
433.  65  A  898;  Loubat  v.  Le  Roy.  40 
Hun  (N.  T.)  546:  Peo.  v.  Sailors' 
Snug  Harbor.  54  Barb.  (N.  T.)  532; 
Downing  V.  St.  Columbia's  R.  C.  T. 
A.  B.  Soc,  10  Daly  (N.  T.)  262; 
Stein  V.  Marks,  44  Misc.  140.  89  NTS 
921;  Fay  v.  Supreme  Tent  K.  M.,  38 
Misc.  427.  77  NTS  994;  Fritz  'v. 
Muck.  62  HowPr  (N.  T.)  69;  Peo.  v. 
St.  Franclscus  Benev.  Soc,  24  How 
Pr  (N.  T.)  216.  See  also  Peo.  v. 
McDonough,  8  App.  Dlv.  591.  35  NTS 
214,  40  NTS  214.  But  see  Lehman  v. 
District  No.  1  I.  O.  B,  B.,  39  Hun 
(N.  T.)  658  (where  a  by-law  provid- 
ing for  the  suspension  of  a  member 
on  a  mere  declaration  of  the  presi- 
dent, without  a  trial  or  opportunity 


upon  the  corporation;  for  of  course,  where  the  tegis- 
latnre,  by  a  valid  and  constitutional  law,  has  de- 
clared that  a  certain  thing  is  reasonable,  the  courts 
cannot  say  that  it  is  unreasonable.'*'  Moreover,  be- 
fore a  court  will  declare  a  corporate  by-law  or 
ordinance  unreasonable,  its  unreasonableness  must 
clearly  appear.  The  courts  will  not  look  closely 
into  mere  matters  of  judgment,  where  there  may 
be  a  reasonable  difference  of  opinion."  And,  al. 
though  the  question  whether  a  by-law  is  reasonable 

to  be  heard,  was  sustained).  (12)  A 
by-law  of  a  benevolent  association 
providing  for  a  change  of  beneficiar- 
ies "upon  application  in  writing  to 
the  secretary,  stating  to  whom 
[the  member]  desires  the  l>eneflts 
paid,  the  surrender  of  the  old  cer- 
tificate, and  the  payment  of  a  fee  of 
one  dollar."  Battle  Creek  Union 
Mut  Assoc.  V.  Montgomery,  70  Mich. 
587,  692,  38  NW  688,  14  AmSR  619. 
(IS)  A  by-law  of  a  benevolent  organ- 
isation prohibiting  the  members 
thereof  from  joining  any  society  not 
sanctioned  by  the  Roman  'catholic 
church.  Masuiidewicx  v.  St.  Adel- 
bertus  Aid  Soc,  127  Mich.  146,  86 
NW  648,  64  LRA  727.  (14)  A 
by-law  which  provides  that  no 
party  shall  be  represented  by  coun- 
sel In  a  matter  under  the  investiga- 
tion of  the  board  of  directors. 
Greene  v.  Chicago  Trade  Bd.,  6S  IlL 
A.  446  [aff  174  Til.  686,  51  NB  699, 
49  I^A  366].  (16)  A  rule  of  a  cor- 
poration that  its  members  shall  se- 
cure shippers  by  issuing  a  bond. 
Warren  v.  LouisvlU*  Leaf  Tobacco 
Exch.,  (Ky.)  66  SW  912.  (16)  A  by- 
law of  an  association  providing  that 
no  member  thereof  shall  fumtdi  EJia- 
terial  to  any  person  Indited  at  the 
time  to  another  member.  Brewster 
V.  MUler,  101  Ky.  868,  41  SW  801. 
19  KyL  698,  38  LRA  606.  (17)  A 
by-law   of   a    beneficial    organisation 

Providing  that  a  member  m  arrears 
or  dues  for  thirteen  weeks  or  more 
shall  not  be  entitled  to  receive  bene- 
fits until  thirteen  weeks  after  set- 
tling all  arrears.  Littleton  v. 
Wefls,  etc,  Council  No.  14  J.  O  U. 
A.  M.,  98  Md.  463.  56  A  798.  (18)  A 
by-law  of  a  m.erchants'  exchange 
prohibiting  smoking  during  business 
hours.  Albers  v.  Merchants'  ESkcIl. 
138  Mo.  140,  89  SW  473.  (19)  A 
by-law  requiring  members  of  a  bene- 
ficial society  to  give  notice  to  the 
secretary  within  twent]i>four  hours 
after  being  taken  sick,  in  order  to 
be  entltledj  to  sick  benefits.  Falcone 
V.  Socleta  SartI  Itallani  di  Mutuo 
Socoorro,  30  Mlsc  106,  61  NTS  87*. 
(20)  A  by-law  which  provides  that 
a  member  reinstated  after  suspen- 
sion shall  be  deprived  of  benefits  for 
six  months.  Hart  v.  Adams'  C^ylln- 
der,  etc..  Printers'  Assoc  69  App. 
Dlv.  678,  76  NTS  110.  (21)  A  by- 
law of  a  beneficial  society  denying 
benefits  to  the  beneficiaries  of  sui- 
cides. Chambers  v.  Supreme  Tent 
K.  M.  W..  200  Pa.  244,  49  A  784.  86 
AmSR  716.  (22)  A  by-law  which 
deprives  a  member  of  a  beneficial 
society  of  the  benefits  of  the  organi- 
sation when  in  arrears  for  dues. 
Alters  V.  Journeymen  Bricklayers' 
Protective  Assoc,  43  WklyNC  (Pa.) 
336.  (23)  A  by-law  or  rule  of  a 
board  of  trade,  fixing  the  minimum 
amount  of  commissions  chargeable 
by  members.  Dickinson  v.  CThicago 
Bd.  of  Trade,  114  111.  A.  296.  (24) 
A  by-law  of  the  New  Tork  Produce 
Exchange  was  held  to  be  not  unrea- 
sonable, coercdve,  or  contrary  to  pub- 
lic policy,  because  it  conferred  upon 
the  board  of  managers  power  to  dis- 
cipline only  when  a  member  refused 
to  arbitrate  or  to  conciliate.  The 
fact  that  a  member  of  the  exchange 
Is  given  an  opportunity,  but  is  not 
required,  to  arbitrate  or  to  con- 
ciliate his  dltrerences  when  a  com- 
glalnt  has  been  made  before  It  shall 
e  referred  to  the  board  of  managers. 


For  IfttM  oMaa,  OaMlapinaats  and  okaagas  in  the  law  see  cumulative  Annotations,  Mune  title,  page  and  note  number. 
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or  not  is  generally  a  question  for  the  court  solely, 
the  courts,  in  construing  it,  will  interpret  it  reason- 
ably, in  scrutinizing  its  terms,  for  the  purpose  of 
making  it  Talid."  It  has  al^o  been  held  that, 
imder  a  statute  providing  that  the  trustees  of  a 
eorporation  created  thereunder  shall  have  power  to 
make  such  by-laws  "as  they  shall  deem  proper,  not 
inconsistent  with  the  laws  of  this  state,"  the  only 
gronnd  on  which  a  by-law  can  judicially  be  de- 
clared invalid  is  that  it  is  inconsistent  with  the 
laws  of  the  state;"  and  that  the  court  will  not  de- 
termine whether  a  by-law  of  a  private  eorporation 


is  so  unreasonable  and  oppressive  as  to  be  invalid 
until  it  is  manifest  that  no  change  can  be  effected 
through  appropriate  corporate  action." 

[$  472]  i.  Restraint  of  Trade  and  Violation  of 
Anti-Tmst  Law— (1)  OenBtal  Bnle.  By-laws  which 
operate  in  unreasonable  restraint  of  trade  are  void, 
as  against  public  policy,  under  the  principles  of  the 
common  law."*  The  rule  does  not  apply,  however, 
where  the  restraint  is  within  the  general  powers 
conferred  upon  the  corporation  by  its  charter,  or 
articles  of  incorporation,  and  is  not  unreasonable 
under  the  circumstances.       A  fortiori  a  by-law  is 


does  not  affect  the  reasonablBness 
of  the  by-law  or  Its  validity.  Haeb- 
ler  V.  New  York  Produce  Bzch.,  149 
N.  Y.  414,  44  NB  87.  (Si)  Other  by- 
laws sustained  aa  reasonable  see 
Fntemal  Union  of  America  v. 
Zelcler,  146  Ala.  287,  89  S  7S1;  Cald- 
-velT  V.  Grand  Lodge  U.  W.,  148  Cal. 
195,  82  P  781.  113  AmSR  219.  2  LRA 
'  NS  653,  7  AnnCas  866:  Hussey  v. 
Gallagher.  (1  Ga.  86  (holding  that 
bjr-laws  which  prescribe  a  trial  be- 
fore a  select  number  of  members 
appointed  by  the  president  cmd  pre- 
sided over  by  him,  without  the  right 
of  appeal,  and  even  restricting  wit- 
neases  to  members  of  the  society, 
aod  which  prescribe  that  members 
-  shall  be  dropped  If  fines  Imposed  are 
not  padd,  which  fines  the  rules  of 
the  society  Impose  are  not  so  unrea- 
sonable as  to  be  declared  null  and 
void  by  a  court  of  equity,  and  the 
offlcers  restrsiined  by  injunction  from 
enforcing  them,  especially  If  passed 
upon,  approved,  and  sanctioned  by  the 
charter);  Scow  v.  Supreme  Council 
R.  L..  228  111.  32,  79  NB  42;  Ward  v. 
David,  etc,  I>)dge  No.  1,976  G.  U. 
0.  O.  P.,  90  Miss.  116,  43  S  802;  Stein 
V.  Marks,  44  Misc.  140,  89  NYS  921: 
Del  Ponte  v.  Societa  Itallana,  etc.,  27 
B.  I.  1,  60  A  237,  114  AmSR  17,  70 
liRA  188.  (26)  A  by-law  of  a  benevo- 
lent association  providing  for  a 
change  of  beneficiaries,  "upon  appli- 
cation in  writing  to  the  secretary, 
stating  to  whom  he  [the  member] 
desires  the  benefits  paid,  the  surren- 
der of  the  old  certificate,  and  the 
payment  of  a  fee  of  one  dollar." 
Union  Mut.  Assoc,  v.  Montgomery,  70 
Uch.  687,  38  NW  688,  14  AmSR  619. 
By-Ia.w«  of  parUonlar  ossoelaMons 
see  Beneflclal  Associations  I  32; 
Exchanges  [17  Cyc  861];  Mutual 
Benefit   Insurance    [29   Cyc  17]. 

63.  Hlbemia  Fire  Engine  (To.  v. 
Com.,  93  Pa.   264. 

63:  Burden  v.  Burden,  8  App. 
Div.  160,  40  NYS  499  [ail  169  N.  T. 
W,  54  NB  17]. 

64.  Granara  v.  Italian  Catholic 
Cemetery  Assoc,  218  Mass.  887,  106 
NE  1078. 

66.  Ala.— Mobile  v.  Yullle,  8  Ala. 
137,  36  AmD  441. 

_CSiL — California  Steam  Nav.  Oo.  v. 
Wright,   6  Cal.   258,  65  AmD  611. 

Hi. — Inter-Ocean  Pub.  Co.  v.  As- 
sociated Press,  184  111.  438.  66  NB 
822.  T5  AmSR  184,  48  LRA  668:  Feo. 
T.  Chicago  Live  Stock  Bxch.,  170  111. 
(St.  48  KB  1062,  62  AmSR  404,  39 
LRA  373;  American  Livestock 
Oommn.  CX>.  v.  Chicago  Livestock 
Bxch.,  143  111.  210,  32  NB  274,  86 
AmSR  386.  18  LRA  190:  More  v. 
Bennett,  140  111..  69,  29  NB  888,  83 
AmSR  216,  16  LRA  361. 

Ky. — ^Huston  v.  Reutlnger,  91  Ky. 
JJ3,  15  SW  867,  13  KyL  926,  34  Am 
SR  225;  Sayre  v.  Louisville  Union 
Benev.  Assoc.,  1  Duv.  143,  85  AmB 
413. 

Kass. — Qulner  v.  Marblehead  So- 
cial Ins.  Co.,  10  Mass.  ^76. 

Minn. — KoltC  v.  St.  Paul  Fuel 
Bxch.,  48  Minn.  216,  60  NW  1036. 

Mo. — ^Moore  V.  Bank  of  Commerce, 
it  Mo.  877;  Chouteau  Spring  Co.  v. 
Harris,  80  Mo.  382:  (Joddard  v.  Mer- 
chants' Exch.,  »  Mo.  A.  290  [aft  78 
Mo.  600]. 

N.  Y. — Thomas  v.  Musical  Mut. 
Protective  Cnlon,  181  N.  Y.  46,  14 
NB  24,  8  LRA  ITS;  Peo.  v.  New  York 


Benev.  Soc.  O.  M.,  3  Hun  861:  Master 
Stevedores'  Assoc,  v.  W{ilsh,  2  Daly  7. 

Pa. — Lester  v.  Continental  Brewing 
Co.,  161  P  478,  »»  A  102,  41  AmSR 
894,  24  LRA  247;  In  re  Butchers' 
Ben.  Assoc.,  36  Pa.  151;  Artmur  v. 
Pittsburg  Produce  Trade  Assoc.,  44 
Pa.  Super.  240. 

Tenn. — Bailey  v.  Master  Plumbers, 
103  Tenn.  99,  62  SW  863,  48  LRA  661. 

Wis. — Milwaukee  Masons',  etc., 
Assoc,  v.  Neizerrowskl.  96  wis.  129, 
70  NW  166,  60  ArtSR  97.  37  LRA  129. 

Eng. — Blwood  V.  Bullock,  6  Q.  B. 
388,  61  BCL  883,  116  Reprint  147: 
Clark  V.  Le  Cren,  9  B.  &  C.  52,  17 
BCL  S3,  109  Reprint  20;  Woolley  v. 
Idle,  4  Burr.  1951,  98  Reprint  16; 
Rex  V.  Harrison,  3  Burr.  1322,  97  Re- 
print 854;  Rex  v.  Company  of  Sur- 
geons In  London,  2  Burr.  892,  97  Re- 
print 621;  Green  v.  Durham,  1  Burr. 
127,  97  Reprint  227;  Harrison  v.  God- 
man,  1  Burr.  12,  97  Reprint  161; 
Ipswich  Tailors  Case.  11  Coke  53a, 
77  Reprint  1218;  London  v.  Compton, 
7  D.  &  R.  597,  16  BCL  299;  Butchers' 
Co.  V.  Morey,  1  H.  Bl.  870,  126  Re- 
print 217;  Freemantle  v.  Silk-Throws- 
ters Co.,  1  Ley.  229,  83  Reprint  882; 
Cuddon  V.  Baatwick,  1  Salk.  198,  91 
Reprint  174;  Bosworth  v.  Hearne, 
Str.  1085,  93  Reprint  1047:  Wannel  v. 
Camerar'  Civlt'  London,  Str.  676,  93 
Reprint  776;  Rex  v.  Coopers  Co.,  7 
T.  %  643,  101  Reprint  11^3;  London 
Gunmakers  v.  Fell,  Willes  884,  126 
Reprint  1227.  See  also  Angell  &  A. 
Corp.  p  184;  1  Bacon  Abr.  p  647. 

[a]  On*  of  th*  baglaai^ags  of  th* 
•aolairt  law  oa  this  subject  is  found 
in  the  cases  of  Ipswich  Tailors  Case, 
11  Coke  63a,  77  Reprint  1218,  where 
it  was  held  that  a  by-law  of  a  cor- 
poration preventing  a  member  from 
working  at  his  trade  of  tailoring  who 
had  not  served  an  apprenticeship  of 
seven  years  was  void. 

[b]  XllustrattoiM.~-(l)  Thus  by- 
laws of  a  board  of  underwriters,  an 
unincorporated  voluntary  association, 
by  which  members  are  limited  as  to 
the  number  of  solicitors  they  may 
employ,  the  time  of  employment,  and 
the  compensation  therefor,  and  are 
prohibited  from  contracting  with-  a 
solicitor  so  as  to  make  his  pay  de- 
pend upon  the  rlslcs  he  procures,  and 
are  prohibited  from  employing  a 
solicitor  who  has  within  a  specifled 
time  severed  his  connection  with  any 
member,  are  each  and  all  violative 
of  the  law  of  the  land  and  void. 
Huston  V.  Routlinger,  91  Ky.  333,  15 
SW  867,  12  KyL  925,  84  AmSR  ^5. 
(2)  See  also  Inter-Ocean  Pub.  Co.  v. 
Associated  Press,  184  111.  438,  56  NB 
822,  76  AmSR  184,  48  LRA  568  (hold- 
ing that  a  restriction  attempted  to 
be  imposed  by  the  associated  press, 
through  its  contracts  and  by-laws, 
upon  the  right  of  members  to  pur- 
chase news  from  other  agencies 
which  such  corporation  might  declare 
to  be  antagonistic  were  void  as  tend- 
ing to  create  monopoly  and  restrict 
competition.  But  compare  Matthews 
V.  Associated  Pre^.  136  N.  Y.  833, 
32  NB  981,  32  AmSR  741,  infra  note 
56  [a]  (2));  (3)  Peo.  v.  Chicago 
Live  Stock  tkch.,  170  III.  666,  48  NB 
lOST,  62  AmSR  404,  89  LRA  373 
(holding  that  a  by-law  adopted  by 
the  CSiTcago  Live  Stock  Exchange 
which  prohiDited  members  from  em- 
ploying trade  solicitors  not  members 
of  the  association,  which  limited  the 


number  of  solicitors  which  might  be 
employed  by  members  in  certain 
states,  and  provided  that  such  solic- 
itors must  be  paid  a  fixed  ^Jary  and 
not  allowed  to  work  on  commission 
was  unlawful,  being  hostile  to  pub- 
lic welfare  and  In  restraint  of  trade 
and  commerce);  (4)  More  v.  Bennett, 
140  111.  69,  29  NB  888,  83  AmSR  216, 
16  LRA  361  (where  It  was  held  that 
an  association  of  stenographers  was 
illegal,  and  Its  rules  nonenf«rceable, 
because  one  of  its  objects  was  to 
restrain  oomj;>etltlon  among  its  mem- 
bers in  bidding  for  stenographic 
work);  (5)  Nester  v.  Continental 
Brewing  Co.,  161  Pa.  473.  2»  A  102, 
41  'AmSR  894,  24  LRA  247  (where 
the  complainants  were  refused  a  de- 
cree for  their  proportionate  share  of 
profits  made  by  the  Brewers'  Associa- 
tion of  Philadelphia,  whose  object 
was  to  stifle  competition  among  its 
members  in  the  sale  of  beer,  by  fix- 
ing a  minimum  price  at  which  they 
should  sell):  Milwaukee  Masons',  etc., 
Assoc,  v.  Nelserrowski,  96  Wis.  129, 
70  NW  166,  60  AmSR  97,  37  LRA  129 
(where  certain  by-laws  of  the  plain- 
tia  association  reaulred  that  all  bids 
of  its  members  should  be  first  sub- 
mitted to  a  committee  of  the  asso- 
ciation, which  aOiould  decide  who 
was  the  lowest  bidder,  that  he  should 
then  add'  at  least  six  per  cent  to  the 
amount  submitted  to  the  committee 
and  present  only  the  Increased  fig- 
ures as  his  bid  to  the  person  desir- 
ing to  build,  and  that  the  member 
so  securing  the  contract  should  pay 
to  the  association  the  amount  of  the 
increase  on  his  bid  as  submitted  to 
the  committee).  (6)  A  by-law  which 
prohibits  a  member  of  a  trades  union 
from  accepting  such  pay  for  his  labor 
as  he  may  choose  and  compels  himi 
to  Join  in  a  strike  by  Imposing  severe 
penalties  for  refusal,  has  been  held 
void  as  against  public  policy.  Peo. 
V.  New  York  Benev.  Soc.  C5.  M.,  8 
Hun  (N.  Y.)  361.  (7)  In  Sayre  v. 
Louisville  union  Benev.  Assoc,  1 
Duv.  (Ky.)  143,  86  AmD  613,  the 
question  arose  in  regard  to  a  by-law 
adopted  by  a  corporation,  consisting 
of  common  carriers  who  had  organ- 
ized for  the  purpose  of  mutual  pro- 
tection, the  Dy-law  In  question  at- 
tempting to  fix  what  the  court  held 
to  be  an  unre&sonable  rate  for  the 
transportation  of  freight.  The  court, 
while  recognizing  the  right  of  mer- 
chants and  laborers  within  reason- 
able limitations  to  combine  for  the 
purpose  of  regulating  the  value  of 
the  commodity  in  which  they  were 
dealing,  held  that  the  rule  was  modi- 
fled  in  the  present  instance  because 
the  members  of  the  corporation  were 
common  carriers  who  owed  a  special 
duty  to  the  public 

66.  Matthews  v.  Associated  Press, 
136  N.  Y.  333,  32  NB  981,  32  AmSR 
741;  Peo.  v.  New  York  Fire  Under- 
writers, 64  HowPr  (N.  Y.)  240  Jaff 
7  Hun  248];  Silk  Throusters  v.  Pre- 
mantee,   2   Ke.b.   309,   84   Reprint   193. 

[a]  XUnstratloiis.^— (1)  Thus,  where 
a  corporation  was  formed  for  the 
purpose,  as  declared  In  the  act  of 
Incorporation,  of  establishing  and 
maintaining  uniformity  among  its 
members  "in  policies  or  contracts  of 
insurance,"  and  the  power  was  con- 
ferred upon  it  "to  make  all  needful 
by-laws  not  contrary  to  the  provi- 
sions of  the  act,  or  the  constitution 
and    laws   of   this   state   or   of   the 
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Toid  if  it  is  not  only  in  restraint  of  trade  at  ochu- 
mon  law,  but  is  also  in  violation  of  the  anti-trust 
atatatea  of  the  state."  A  corporation  cannot  re- 
cover of  its  members  a  penalty  for  yiolati<m  of 
a  by-law  which  is  void  as  an  illegal  restraint  of 
trcide,  although  the  member  has  indemnified  him- 
self by  illegally  collecting  the  amount  from  another, 
as  contemplated  by  the  by-law.  The  corporation 
is  in  pari  delicto. 

[$  473]  (2)  Bestzaining  and  Segnlating  TransfexB 
of  Stock —  (a)  In  General  The  validity  of  by-laws 
r^nlating  or  restricting  transfers  of  stock  is  reserved 
for  treatment  in  connection  with  the  discussion  of 
the  validity  and  requisites  of  transfers  of  stock 
generaUy." 

[i  474]  (b)  Creating  Lien  or  Forbidding  Transfer 
by  Stockholder  Indebted  to  Corporation.  As  a  gen- 
eral role  a  corporation  under  a  general  power  to 
r^^late  the  transfer  of  its  shares  may  forbid  the 
transfer  of  its  stock  so  long  as  the  owner  is  indebted 
to  the  corporation  or  may  otherwise  reserve  a  lien 
thereon  for  such  debts.  The  validity  of  such  by-laws 
is  elsewhere  specifically  considered. 

[$  475]  }.  Bdeasing  Stockholders  from  Obliga- 
tion to  Pay  for  Shares.  Since  the  assets  of  a  cor- 
poration are  a  trust  fund  for  its  creditors,  and  the 
indebtedness  of  stockholders  to  the  corporation  for 
their  shares  is  a  part  of  this  trust  fund,  a  by-law 


which  attempts  to  release  stockholders  from  the 
obligation  incurred  by  their  contract  of  subscrip- 
tion or  by  their  acquisition  of  shaj<es  whidi  have 
not  been  faUy  paid  up,  by  allowing  them  to  pay 
a  percentage  of  what  is  due  in  respect  of  their 
shares  and  to  forfeit  their  ^ares  and  be  discharged 
from  the  obligation  of  paying  the  remainder,  is 
void  as  to  creditors  of  the  corporation.^'  But  a 
by-law  or  resolution  discharging  from  future  assess- 
ments any  stockholder  paying  fifty  per  cent  on  his 
shares  has  been  held  to  be  valid  as  to  consenting 
creditors  and  to  protect  such  stockholders  as  com- 
ply before  the  dissolution  of  the  corporation.''* 

[i  476]  k.  Affecting  lUght  to  Sue  in  Conrts— 
(1)  In  GoneraL  By-laws  restricting  the  right  to 
sue  in  the  courts  are  generally  void.^*™  This  prin- 
ciple is  generally  applied,  however,  only  where 
property  rights  are  involved.  It  does  not  apply  to 
the  full  extent  to  the  case  of  religious  societies, 
fraternal  oi^anizations,  social  clnbs,  etc.,  where, 
generally  stated,  it  is  the  poUcy  of  the  law  to 
compel  members  to  settle  their  grievances  before 
their  own  corporate  judicatories,  before  resorting 
to  the  judicial  courts,  although  even  in  the  case 
of  these  corporations  a  member  cannot  be  alto- 
gether denied  his  right  to  resort  to  the  courts  in 
a  proper  case  to  enforce  his  rights." 

By-laws  in  the  nature  of  statates  of  limltatioii. 


United  States,"  It  was  held  that  a 
by-law  which  compelled  or.  bound 
the  members  to  uniformity  In  their 
rates  of  insurance  came  directly 
within  the  power  conferred  and  waa 
not  In  contravention  of  public  policy 
nor  In  restraint  of  trade.  Peo.  v. 
New  York  Fire  Underwriters,  B4  How 
Pr  (N.  Y.)  240  [aft  7  Hun  248]. 
(2)  And  it  has  been  hel4  in  New 
York,  contrary  to  the  decision  in 
Inter-Ocean  Pub.  Co.  v.  Associated 
Press,  184  III.  438,  E6  NB  822,  75 
AmSR  184,  4<8  L>RA  568,  sutn-a 
note  55  [b]  (2),  that  a  by-law  of 
an  incorporated  press  association  is 
not  void  ajB  in  restraint  of  trade  be- 
cause it  prohibits  its  members  from 
receiving  or  publishing  the  regular 
news  dispatches  of  any  other  news 
association  covering  a  like  territory 
and  organised  for  a  like  purpose,  and 
provides  for  suspension  of  members 
from  all  the  rights  and  prlvHeges  of 
the  association  as  a  penalty  for  its 
violation.  Matthews  v.  Associated 
Press,  136  N.  Y.  833,  32  NE  981,  82 
AmSR  741.  (3)  It  also  seems  that 
a  by-law  of  an  incorporated  associa- 
tion of  worltmen,  having  the  effect  of 
maintaining  reasonable  prices  for  the 
work  performed  by  the  members  of 
the  association,  but  without  inter- 
fering with  the  freedom  of  contract 
of  the  individual  members  or  inter- 
posing the  mere  will  of  the  associa- 
tion for  the  views  of  the  individual 
in  determining  what  price  is  reason- 
able, is  not  now  to  be  regarded  as 
unobjectionable,  and  not  to  be  set 
aside  as  unreasonable  or  as  opposed 
to  sound  morals  or  public  policy.  See 
the  reasoning  of  Bullitt,  J.,  in  Sayre 
V.  IiOUlsviUe  Union  Benev.  Assoc.,  1 
Duv.  (Ky.)  143,  86  AmD  613.  But 
see  in  support  of  this  view  Snow  v. 
"Wheeler,  113  Mass.  179:  Carew  v. 
Rutherford.  106  Mass.  1,  8  AmR  287; 
Bowen  v.  Matheson,  14  Allen  (Mass.) 
499;  Com.  v.  HuntJ  4  Mete.  (Mass.) 
Ill,  38  AmS  346;  Reg.  v.  Rowlands, 
17  Q.  B.  671,  79  ECL,  671,  117  Re- 
print 1439.  (4)  See  also  Silk  Throus- 
ters  V.  Fremantee,  2  Keb.  309,  84  Re- 

erint  198  (where  it  was  held  that  a 
jr-law  providing  that  no  man  should 
work  to  exceed  one  hundred  and 
»izty  spindles  who  was  not  an  assist- 
ant, and  that  no  man  who  was  an 
assistant  should  have  more  than  two 
hundred  and  forty  spindles,  under 
PAin  of   £3   10s  was  not  b«4).     The 


law  of  this  subject  is  still  in  a  state 
of  formation  and  has  been  expounded 
with  great  clearness  and  propriety  by 
Chief  Judge  Parker,  of  the  court  of 
appeals  of  New  York,  in  Steam  Fit- 
ters, etc.,  Nat,  Protective  Assoc,  v. 
Cummin*,  170  N.  Y.  SlB,  63  NB  369, 
88  AmSR  648,  68  LRA  13B.  Compare 
the  cases  supra  note  5B  [b].  (B) 
The  case  of  Peo.  v.  Fisher,  14  Wend. 
(N.  Y.)  9.  28  AmD  BOl,  decided  under 
a  statute,  does  not  express  the  mod- 
ern law. 

57.  Bailey  v.  Master  Plumbers.  IDS 
Tenn.  99.  62  SW  863,  46  LRA  561. 

[a]  ZllBBtXKtiODa.— (1)  Thus  it  has 
been  held  in  Tennessee  that  by-laws 
of  a  master  plumbers'  association, 
incorporated  under  Act  (1875)  c  142 
i  2,  as  a  nonprofit  concern,  which 
punished  by  penalties  competition 
among  its  members,  and  restrained 
their  purchases  of  supplies  and  ma- 
terials to  a  limited  class  of  manu- 
facturers, were  Illegal  and  void,  both 
at  common  law  and  under  the  anti- 
trust statutes,  as  tending  to  stifle 
competition  and  enhance  prices,  and 
that  no  action  could  be  maintained 
by  the  association  against  its  mem- 
bers to  enforce  such  by-laws  or  to 
recover  penalties  for  their  violation. 
Bailey  v.  Master  Plumbers,  103  Tenn. 
99,  62  SW  8B3,  46  LRA  661.  (2)  It 
was  also  held  in  the  above  case  that 
the  fact  that  the  association  con- 
fined its  operations  to  the  city  of 
Memphis  and  did  not  embrace  all  the 
master  plumbers  in  that  city  did  not 
relieve  the  by-laws  of  their  vicious 
character  or  render  them  any  the  less 
illegal  (Bailey  v.  Master  Plumbers, 
supra);  (3)  and  that  the  fact  that  all 
the  members  had,  as  individuals,  an 
inherent  legal  right  to  purchase  sup- 
plies and  materials  from  any  dealer 
or  dealers  they  might  choose  did  not 
justify  the  association  tn  passing 
by-laws  requiring  them  to  purchase 
from  a  class  of  dealers  which  it 
named;  the  former  is  freedom,  the 
latter  restraint  (Bailey  v.  Master 
Plumbers,  supra). 

58.  Bailey  v.  Mastei'  Plumbers,  103 
Tenn.  99.  52  SW  863,  46  LRA  661. 

09.     See  infra  i9  1036-1040. 

eO-TSL     See  infra  i   1194. 

T3L  Slee  v.  Bloom,  19  Johns.  (M. 
Y.)  456.  10  AmD  273. 

74.  Slee  v.  Bloom,  19  Johns.  <M. 
Y.2.4B6,  10  AmD  273. 

7B-76.    u.    s. — Home    Ins.    <3o.    y. 


Morse,  20  Wall.  445,  22  L.  ed.  365. 

111. — Fraternal  Aid  Assoc.  v. 
Hitchcock,  121  111.  A.  402. 

Ind. — Supreme  Council  O.  C  P.  v. 
Garrieufl,  104  Ind.  133,  3  NE  818,  64 
AmR  298;  Bauer  v.  Samson  Lodge  K. 
P.,  102  Ind.  262,  1  NE  571. 

Mass. — Nute  v.  Hamilton  Mut.  Ins. 
Co.,  6  Gray  174. 

Ndbr. — Burlington  "Voluntary  Re- 
lief Dept.  V.  White.  41  Nebr.  647,  69 
NW  747,  43  AmSR  701. 

N.  C— Duffy  V.  Fidelity  Mut.  L. 
Ins.  Co.,  142  ft.  C.  103,  107,  66  SB  79, 
7  LrSis  238  rquot  cJyc]. 

Pa.-^Sweenay  v.  Rev.  Hugh  Mc- 
Laughlin Ben.  Soc,  14  "WklyNC  466, 
486. 

Eng. — Scott  V.  Avery,  S  H.  L.  Cas. 
811,  10  Reprint  1121. 

Ont. — Boultbee  v.  Oxowski,  28  Ont. 
286  [rev  24  Ont.  A.  602,  and  restored 
in  29  Can.  S.  C.  64]. 

See  also  Contracts  {  897. 

[a]  Owtom  ■  On  the  same  prin- 
ciple a  custom  that  a  party  having 
a  claim  due  upon  contract  may  not 
pursue  the  remedies  provided  by  law 
to  collect  it  is  not  a  good  custom. 
Spears  v.  Ward,  48  Ind.  641;  Manson 
V.  Orand  Lodge  A.  O.  U.  W.,  tO  Minn. 
609,    16   NW  895. 

rb]  IBonlielp*!  ootpontttoB^— That 
a  by-law  of  a  municipal  corporation 
prohibiting  members  from  pursuing 
their  legal  remedies  beyond  the  ju- 
risdiction of  the  corporation  is  void 
see  Ballard  v.  Bennet,  2  Burr.  776. 
97  Reprint  667;  Player  v.  Archer,  t 
Sid.  120,  82  Reprint  1289. 

77.  U.  S. — Rood  V.  Railway  Pass.. 
etc..  Ben.  Assoc,  31  Fed.  62. 

Conn. — McGuinnesB  v.  Court  Elm 
City  No.  1  F.  A.,  78  Conn.  43,  SO  A 
1023,  8  AnnCas' 209. 

Oa. — ^Harrington  v.  Workingmen's 
Benev.  Assoc,  70  Oa.  340. 

III. — Fraternal  Aid  Assoc  v. 
Hitchcock,  121  111.  A.  402;  Grand 
Lodge  B.  L.  F.  v.  Orrell.  97  111.  A.  246 
[afl  206  111.  208.  69  NB  681. 

Ind. — Supreme  Council  (5.  of  C.  F. 
V.  Garrlgus,  104  Ind.  133,  3  NB  818, 
54  AmR  298;- Bauer  v.  Samson  Lodge 
K.  P.,  102  Ind.  263,   1  NE  571. 

Mich. — Derry  v.  Great  Hive  L.  M. 
H..  135  Mich.  494,  98  NW  23. 

Nebr. — Burlington  Voluntary  Re- 
lief Dept.  v.  White.  41  Nebr.  547,  69 
NW  747,  43  AmSR  701. 

N.  Y. — Lafond  v.  Deems,  81  N.  T. 
607;   Poultney   v.    Bachman,   tl    Hun 


'  For  latec  o— — ,  trnnHopmnmM  and  ekaaur^s  in  the  law  see  cumulative  Annotations,  MLine  title,  page  and  note  number. 


§§  476-480] 


CORPORATIONS 


[14  C.  J.]     373 


prescribing  the  time  within  which  'suits  must  be 
brought,  are  upheld  where  the  time  is  not  unreason- 
ably ghort.^' 

[f  477]  (8)  Oompellisg  Members  to  Submit  to 
ArUtretion.  Upon  like  grounds  it  has  been  held, 
subject  to  the  qualifleations  stated  in  the  preceding 
section,™  that  a  by-law  of  a  corporation  which  com- 
pels its  members  to  submit  their  disputes  to  arbi- 
tration is  unreasonable  and  void,  since  it  has  the 
effect  of  contracting  away  th«  right  which  every 
person  has  of  seeking  redress  of  grievances  in  the 
judicial  courts,  according  to  the  law  of  the  land* 

[S  478]  4.  Partial  Invalidity  of  By-Laws.  Like 
a  statute  a  by-law  or  set  of  by-laws  may  be  valid 
in  part  and  void  in  part,  where  the  good  and  the 
bad  portions  of  it  are  so  far  disassociated  that  the 
good  might  have  been  enacted  without  the  bad,*^ 
bnt  not  where  the  sense  is  entire  so  that  the  g^ood 
cannot  be  separated  from  the  bad.^'  And  an 
amendment  to  the  by-laws  wiU  fail  entirely  if  it 
contains  an  illegal  provision  which  from  its  im- 
portance may  have  contributed  more  than  any  of 
the  others  to  secure  the  small  majority  of  vot^  by 
which  it  was  adopted.*' 

{\  479]    6.   .Who  May  Question  Validity.    While 


a  dissenting  member  or  minority  of  the  members  of 
a  corporation  may  in  a  proper  case  appeal  to  the 
courts  for  relief  against  the  enforcement  of  an. 
invalid  by-law,"  unless  barred  by  estoppel  or 
waiver,"  the  general  rule  is  that  one  not  a  mem- 
ber of  a  corporation,  and  not  entitled,  either  di- 
rectly or  indirectly,  to  any  of  the  rights  and  privi- 
leges arising  from  membership,  cannot  be  heard 
to  complain  of  any  of  the  corporate  by-laws  or 
rules  adopted  for  the  government  of  the  conduct 
of  the  members,  or  to  invoke  the  aid  of  a  court  of 
equity  to  restrain  the  enforcement  of  the  same;" 
nor  can  the  members  be  compelled  at  a  stranger's 
instance  to  disobey  it.*^  In  Pennsylvania,  how- 
ever, it  has  been  held  that,  under  the  statute  of 
that  state  relating  to  legal  proceedings  by  and 
against  corporations,*^  third  persons  may  sue  in 
equity  to  enjoin  a  corporation  from  enforcing  an 
ultra  vires  by-law  to  their  injury.** 

[$  480]  6.  Estoppel  and  Waiver.  A  stockholder 
or  member  of  a  corporation  may  waive  his  right  to 
contest  the  validity  of  a  by-law  or  be  estopped  to 
set  up  its  invalidity  by  participation  in  its  adop- 
tion, by  holding  it  out  as«  vaUd,  or  by  otherwise 
recognizing  or  acquiescing  in  the  same.**    And  in 


««  irev   1  Aoo 
411;  liOubat  V. 
(V.  T.)  1   [rev 
Bun  S4$] ;  Oler] 


49;  White  v.  Brownell,  2  Daly  329, 
3  AbbPrNS  S18  [aff  4  AbbPrNS  162]. 

Que. — L'0nton  St  Joseph  de  St 
Ryacinthe  v.  Cabana,  10  Que.  K.  B. 
324. 

See  also  Beneficial  Assoclationa  {{ 
32.  83-85. 

[a]  Ab  Ulnstratliiff  the  *<-«»■  «»n»t«- 
tlos  of  til*  oonrta  to  Interfere  with 
the  br-lawc  of  private  eociietlee  or- 
ganized for  Ideal  purposes  whether 
Incorporated  or  not  see  Weatherly  v. 
Montgomery  County  Medical,  etc., 
Sot,  76  Ala.  667;  Hussey  v.  Galla- 
gher, 61  Ga.  86;  Savannah  Cotton 
Eich.  V.  State,  64  Ga.  668:  People  v. 
Chicago  Bd.  of  Trade,  80  III.  134; 
Osceola  Tribe  No.  11  I.  O.  R.  M.  v. 
Schmidt,  67  Md.  98;  Anacosta  Tribe 
No.  12  I.  O.  R.  M.  V.  Uurbach,  13 
Hd.  91,  71  AmD  626;  Peo.  v.  St. 
George's  See,  28  Uich.  261;  Lafond 
V.  Deems,  81  N.  T.  607,  18  AbbNCas 
344  rrev  1  AbbNCas  318,   62  HowPr 

'  t  V.  Le  Roy,  iS  AbbNCas 

[rev  on  other  grounds  40 
Jlery  v.  Brown,  61  HowPr 
(N.  T.)  9'2;  Black,  etc..  Smiths'  Soc. 
».  Vandyke,  2  Whart.  (Pa.)  309,  SO 
AtnD  263:  I>awUns  v.  Antrobus.  17 
Ch.  D.  616. 

[b]  IS  tbe  ^-laiw*  of  the  aooiety 
Bake  no  vcovlHon  for  »  tdbnnal  to 
decide  controversies  arlslnK  between 
the  society  and  Its  members,  and  a 
member  Is  injured  by  the  failure  of 
the  society  to  fulfill  its  contract  to 
pay  benefits,  he  may  maintain  an  ac- 
tion at  law  against  It  for  a  redress 
of  the  injury.  Dolan  v.  Court  Good 
Samaritan  No.  6,910  A.  O.  of  F.,  128 
Uass.  437. 

78.  Cray  v.  Hartford  P.  Ins.  Co., 
(  P.  Cas.  No.  3,376.  1  Blatchf.  280; 
Amesbury  v.  Bowdltch  Mut.  F.  Ins. 
Co.,  t  Gray  (Mass.)  696;  Wilson  v. 
Sitaa.  Ins.  Co.,  27  Vt.  99. 

79.  Rood  V.  Railway  Pass.,  etc., 
Ben.  Assoc  21  Fed.  62;  Derry  v. 
Great  Hive  L.  M.  Id.,  136  Mich.  494, 
98  NW  23;  li'Unlon  St  Joseph  de  St 
Byaclnthe  v.  Cabana,  10  Que.  K.  B. 
324. 

at.  state  ▼.  Union  Merchants' 
Sxch.,  2  Mo.  A.  96  (by-law  Mer- 
chants' Exchange);  National  League 
Commn.  Merchants  of  U.  S.  v.  Hor- 
nung.  72  Misc.  181,  129  NTS  437  [rev 
on  other  grounds  148  App.  Dlv.  356, 
132  NTS  871]  (but  members  may 
submit  to  by-law  and  be  bound 
thereby);  Heath  v.  New  Tork  Gold 
Exch.,  1  AbbPrNS  (N.  T.)  261,  38 
HowPr  168:  Middleton's  Case.  Dyer 
333m;  Bonltoee  v.  OsowSki.  28  Ont. 
285  frev  24  Ont.  A.  802  and  restored 
(a  2$  Can.  S.  C.  64]  (by-law  of  stock 
exchange).    To  same  effect  Savannah 


Cotton  Exch.  V.  State,  64  Ga.  668. 

81.  Ala. — Shelton  T.  Mobile,  30 
Ala.  640,  68  AmD  143.  / 

Ind. — State  v.  Anderson,  31  Ind.  A. 
34,  67  NB  207  (dictum). 

Mass. — Amesbury  v.  BOwdltCh 
Mut.  F.  Ins.  Co.,  6  Gray  696. 

Nev.— State  v.  Curtis,  9   Nev.   326. 

N.  J. — Berkhout  v.  Supaeme  Coun- 
cil R.  A.,  62  N.  J.  Xj.  103,  43  A  1. 

N.  T. — ^Burden  v.  Burden,  159  N.  T. 
287.  64  NE  17  [aff  8  App.  Dlv.  160, 
40  NTS  499]  (holding  that  a  minor- 
ity stockholder  of  a  manufacturing 
corporation  Is  not  entitled  to  have  a 
new  by-law  annulled  and  wholly  set 
aside,  on  the  claim  that  it  Is  unrea- 
sonable and  beyond  the  corporate 
powers,  when  It  appears  that  the  by- 
law deals  to  a  large  extent  with  the 
ordinary  business  of  the  corporation 
and  Is  not  void  as  a  whole,  and  it 
does  not  appear  that  the  trustees 
have  threatened  any  specific  act  In 
subversion  of  the  charter  to  the  in- 
jury of  stockholders);  Rogers  v. 
Jones,  1  Wend.  237,  19  AmD  498. 

Eng. — Cleve  v.  Financial  Corp.  I*. 
R.  16  Ea.  863:  Swalne  v.  Wilson,  24 
(J.  B.  D.  262:  2  Kyd  Corp.  J>  165. 

Que. — L,arivlere  v.  L,a  Corporation 
De  la  Vine  de  Richmond,  21  Que. 
Super.  37. 

See  also  Beneficial  Associations 
S  32-  Mutual  Benefit  Insurance  [29 
Cyo  20  text  and  notes  64,  56]. 

82.  Parish  v.  New  Tork  Produce 
Exch.,  169  N.  T.  84,  61  NB  977,  56 
LRA  149;  London  v.  Salisbury, 
Comb.  221,  90  Reprint  440  (per  Lord 
HoU,  C.  J.);  Larlvlere  v.  La  Corpora- 
tion De  la  VlUe  de  Richmond,  21 
Que.  Super.  37.  And  see  other  cases 
In  preceding  note. 

83.  Parish  v.  New  Tork  Produce 
Exch.,  169  N.  T.  34,  61  tm  977,  56 
LRA  149. 

8^  American  Livestock  Commn. 
Co.  V.  Chicago  Livestock  Excli.,  143 
111.  210,  32  NB  274,  36  AmSR  385,  18 
LRA  190.  And  see  the  numerous 
cases  supra  i  468  et  seq. 

8S.    See  infra  |  480. 

88.  American  Livestock  Commn. 
Co.  V.  Chicago  Livestock  Exch.,  143 
111.  210,  32  NE  274,  36  AmSR  386,  18 
LRA  190  (by-laws  of  livestock  ex- 
change prescribing  conditions  of  ad- 
mission to  membership);  Detweller 
V.  Breokenkamp,  88  Mo.  46  (holding 
that  the  objection  that  a  by-law  of 
a  fund  company  organised  under 
Gen.  St.  [1865]  c  68  I  7  et  seq,  was 
unreasonable,  oppressive,  and  against 
public  policy,  In  so  far  as  it  oper- 
ated as  an  absolute  forfeiture  of 
stock  in  the  association  because  of 
the       stockholder's       noncompliance 


therewith,  was  available  only  to  the 
stockholder,     and     not     to    a     third 

Sarty).  And  see  Downes  v.  Bennett, 
3  Kan.  653,  66  P  623,  88  AmSR  266, 
65  LRA  660  (cannot  enjoin  enforce- 
ment of  by-laws  of  unincorporated 
exchange). 

87.  American  Livestock  Commn. 
Co.  v.  Chicago  Livestock  Exch.,  148 
111.  210,  32  NE  274,  36  AmSR  386.  18 
LRA  190. 

88.  Act  June  1».  1871  (P.  U  p 
1360)  providing  "that  in  all  proceed- 
ings in  courts  of  law-  or  equity  in 
this  commonwealth.  In  which  it  is 
alleged  that  the  private  rights  of 
Individuals  .  .  .  are  injured  or 
Invaded  by  any  corporation  claiming 
to  have  a  right  or  franchise  to  do  the 
act  from. which  such  injury  results, 
it  shall  be  the  duty  of  the  court  In 
which  such  proceedings  Are  had,  to 
examine,  inquire  and  ascertain 
whether  such  corporation  does  In 
fact  possess  the  right  or  franchise 
to  do  the  act  from  which  such  al- 
leged injury  to  private  rights,  or  to 
the  rights  and  franchises  of  other 
corporations,  results,"  etc.,  and  grant 
appropriate  relief. 

88.  Arbour  v.  Pittsburg  Produce 
Trade  Assoc.  44  Pa.  Super.  240 
(holding  that  a  court  of  equity  had 
jurisdiction  under  the  above  statute 
to  enjoin  a  trade  association  organ- 
ized as  a  corporation  of  the  first 
class  under  the  act  of  April  29,  1874 
[P.  L.  p  73],  from  enforcing  by-laws 
by  which  the  members  of  the  asso- 
ciation were  held  bound  to  refuse  to 
sell  "for  spot  cash"  to  any  persons 
Indebted  to  members  of  the  associa- 
tion, and  by  which  provision  was 
madie  for  an  arbitration  committee 
consisting  only  of  members,  to  pass 
upon  the  validity  of  the  claims  of 
members  against  persons  to  whom 
they  had  sold  goods,  and  whom  they 
had  blacklisted  as  delinquent). 

90.  111.— Collins  V.  Cobe.  202  III. 
469,  66  NE  1079  [aft  104  111.  A.  142] 
(holding  that,  where  a  loan  associa- 
tion by-law  providing  for  making 
loans  by  payment  of  a  fixed  premium 
was  subsequently  authorised  by  stat- 
ute, a  stockholder  who  recognised 
the  same  by  obtaining  a  loan  in  ac- 
cordance therewith  was  estopped  to 
deny  its  existence  upon  the  ground 
that  it  was  not  readopted  after  the 
statute  authorising  the  making  of 
loans  in  that  manner  was  passed); 
Peo.  V.  Sterling  Burial  Case  Mfg.  Co., 
82  111.  457  (holding  that  where  a 
stockholder  In  a  corporation  partici- 
pated In  the  adoption  of  by-laws,  and 
acted  and  acquired  rights  under 
them,  and  through  his  Instrumental^ 
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like  manner  he  may  lose  his  right  to  contest  the 
validity  of  an  alteration,  amendment,  or  repeal  of 
a  by-law  by  estoppel"  or  waiver.**  There  is  no 
waiver  or  estoppel,  however,  where  there  was  no 
participation  in  the  adoption  of  the  by-law,  and 
there  has  been  no  holding  out  or  recognition  of  the' 
same  as  valid.^' 

There  is  no  presumption  that  a  member  of  a  cor- 
poration assented  to  a  by-law  eonfiicting  with  the 
charter  and  impairing  his  rights  under  his  contract 
with  the  company.** 

Question  for  jury.  As  a  rule  whether  a  member 
of  a  corporation  had  notice  of  changes  in  its  con- 
stitution or  by-laws  which  were  ill^ally  adopted, 
and  acquiesced  therein  so  as  to  estop  himself  and 
his  beneficiary  from  questioning  the  legality  of 
their  adoption,  is  a  question  of  fact  for  the  jury." 

[$  481 J    7.    Premunption  of  Validity.    The  pre- 


sumption of  law  is  that  a  corporation  exercises  its 
powers  according  to  law.  Its  by-laws  are  therefore 
presumptively  valid,  and  the  burden  of  overthrow- 
ing them  is  upon  the  party  who  asserts  their  in- 
validity.*" 

[i  482]  E.  Enforcement  of  By-Laws  and  B:Tilas 
by  Penalties  or  Forfeitures — 1.  In  GhmeraL  In 
general  it  may  be  said  that  corporations  have  the 
power  to  enforce  their  by-laws  and  rules  by  reason- 
able penalties,  including  pecuniary  fines,  provided 
the  fines  are  certain  and  not  unreasonable,  and  do 
not  amount  to  a  forfeiture .  of  property."  There- 
fore a  by-law  of  a  nonstock  corporation  may  make 
reasonable  provision  for  expulsion  or  suspension  of 
a  member  under  certain  <iircumstances  for  violation 
of  rules  or  by-laws  or  breach  of  his  contract  with 
the  corporation,"  provided  the  by-law  does  not  con- 
flict with  the  charter,  articles  of  incorporation,  or 


Ity  they  were  held  out  to  the  public 
as  the  laws  of  the  corporation,  and 
outside  parties  acquired  rights  In 
the  corporation  on  the  faith  of  their 
validity,  such  stockholder  -was  es- 
topped to  deny  their  validity). 

Ind. — Pflster  v.  GerwlB.  122  Ind. 
6<7,  23  KE  1041  (holdln^tthat  a  per- 
son who  becomes  a  member  of  a 
mutual  Insurance  company  assents 
to  the  by-laws  under  which  he  ac- 
quires a  membership,  and  he  cannot 
afterward  successfully  assail  their 
validity  on  the  ground  that  they 
were  not  regularly  adopted). 

Md. — Iforrlson  v.  Dorsey,  48  Md. 
461  (holding  that  where  a  member 
has  recognized  the  validity  of  by- 
laws for  many  years  and  on  the  faith 
of  his  admissions  others  have  been 
Induced  to  act,  he  is  estopped  to 
'  question  the  mode  by  which  the  by- 
laws were  adopted). 

N.  T. — Berg  v.  Badenser  Under- 
stuetzungs  Vereln  von  Rochester,  90 
App.  Div.  474,  8«  NTS  429;  CunnlfT  V. 
Jamour,  SI  Mlso.  729,  65  NTS  317: 
Falcone  v.  Socleta  Sartl  Italianl  dl 
JHutuo  Soccorso,  30  Misc.  106,  61  NTS 
878  (holding  that  one  who,  as  a 
charter  member  of  an  association, 
either  participated  in  the  adoption  of 
a  by-law  or  assented  to  it  when  he 
joined  the  society,  and  who  there- 
after recognised  it  by  acting  thereon, 
is  estopped  to  question  its  reason- 
ableness); Elsas  v.  Alford,  1  NTCity 
Ct  123. 

Pa. — Myers  v.  Alta  Friendly  Soc., 
29  Fa.  Super.  492;  Mechanics'  BIdg. 
etc.,  Assoc.  V.  Minnioh,  1  Kulp  513 
(holding    that    the    fact    that    some 

JiroTlslons  of  the  by-laws  are  not 
n  accord  with  the  statute  cannot 
be  questioned  by  a  member  who 
has  reaped  advantages  and  profits 
of  such  defect);  Toll  v.  Crimean,  13 
Montg.  Co.  S3  (holding  that  where  a 
member  takes  part  In  enacting  a  by- 
law, and  other  members  have  been 
misled  to  their  injury  by  his  acts, 
he  cannot  object  to  the  by-law  as 
illegal  when  an  attempt  Is  made  t6 
enforce  It  against  him). 

K.  I. — Cohen  v.  Superior  Lodge  L 
O.  B.  A.,  36  R.  I.  94,  85  A  653  (hold- 
ing that  a  member  cannot  attack  the 
validity  of  a  by-law  under  which  he 
claims  a  benefit). 

91.  Berg  v.  Badenser  Understuet- 
zungs  vereln  von  Rochester,  90  App. 
Dlv.  474,  86  NTS  429. 

sa.  Clymer  v.  Supreme  Council  A. 
li.  H.,  138  Fed.  470;  Supreme  Council 
A.  L.  H.  v.  McAlamey,  136  Fed.  72, 
67  CCA  B46;  Supreme  Council  A.  L. 
H.  V.  Llpplncott,  134  Fed.  824,  67 
CCA  860,  69  L.RA  803;  MoCloskey  v. 
Supreme  Council  A.  L.  H.,  109  App. 
Dlv.  309,  96  NTS  347. 

93.  lU.— Laughlln  v.  Geer,  121  111. 
A.  534  (holding  thkt  a  void  by-law 
as  to  removal  of  directors  was  not 
binding  upon  a  director  who  was 
pot  shown  to  have  participated  in  its 
adoption  or  assented  to  it). 


Iowa. — Clark  v.  Iowa  State  Travel- 
ing Men's  Assoc.  156  Iowa  201,  135 
NW  1114,  42  LRANS  631. 

Mich. — Dick  v.  General  Assembly 
O.  A.,  160  Mich.  215,  113  NW  1126. 

Minn. — Bergman  v.  St.  Paul  Mut. 
Bldg.  Assoc  29  Minn.  282,  13  NW 
122. 

N.  T. — Slee  V.  Bloom,  19  Johns.  456. 
10  AmD  278  [rev  B  Johns.  Ch.  3661 
(holding  that,  where  a  creditor  who 
was  a  trustee  of  a  corporation  openly 

Krotested  against  a  by-law,  although 
e  accepted  money  raised  under  it, 
and  was  present  at  a  subsequent 
meeting  of  the  trustees,  when  the 
application  of  the  money  was 
directed,  and  to  which  he  assented, 
this  was  not  a  ratification  by  him  of 
the  by-law). 

•4.  Great  Falls  Mut  F.  Ins.  Co.  v. 
Harvey,  45  N.  H.  292. 

9B.  Dick  V.  General  Assembly  O. 
A.,  160  MIdh.  216.  113  NW  1126. 

96.  International  Bldg.,  etc.,  As- 
soc. No.  2  V.  Wall,  163  Ind.  554,  66 
NB  431;  Marsh  v.  Mathias,  19  Utah 
860,  66  P  1074. 

97.  Cahill  V.  Kalamazoo  Mut.  Ins. 
C^.,  2  Dougl.  (Mich.)  124,  43  AmD 
457.  To  same  effect  see  Peo.  v. 
Chicago  Bd.  of  Trade,  45  111.  112; 
Dickinson  v.  Chicago  Bd.  of  Trade, 
114  111.  A.  295;  Jackson  v.  South 
Omaha  Llve-Stock  Elxch.,  49  Nebr. 
687,  68  NW  1051;  Palmetto  Lodge 
No.  6  I.  O.  O.  F.  V.  Hubbell,  83  S.  C. 
L.  457,  49  AmD  604;  Dickenson  v. 
Milwaukee  Chamber  of  Commerce,  29 
Wis.  46,  9  AmR  644:  Chamberlain  of 
London's  C^se,  6  Ck>ke  62b,  77  Re- 
printVlBO;  Bosworth  v.  Budgen,  7 
Mod.  469,  87  Reprint  1366;  Leathley 
V.  Webster,  Say.  261,  96  Reprint  870, 
Angell  &  A.  Corp.  |  360. 

In  London's  Case,  8  Coke  121b, 
127b,  77  Reprint  658,  3  Leon.  264,  74 
Reprint  $74,  a  similar  doctrine  is 
laid  down:  ''A  constitution  cannot  be 
made  on  pain  or  imprisonment;  and 
the  case  cited  before  of  Trin.  41 
Ellz.  inter  Waltham  and  Austen,  that 
a  constitution  cannot  be  made  on 
pain  of  forfeiture  of  goods;  therefore 
It  ought  to  be  on  a  reasonable  pecu- 
niary pcLln,  or  not  at  all."  To  same 
effect  Mobile  v.  TulUe,  8  Ala.  137,  36 
AmD  441. 

'In  Rex  V.  Newdlgate,  Comb.  10,  90 
Reprint  811,  It  was  "resolved,  that 
the  City  of  London  cannot  set  a  fine, 
&0.  for  non-performance  of  a  by- 
law." But  this  doctrine  was  over- 
thrown, as  above  seen,  and  has  never 
been  the  law  in  this  country. 

Ososs  rafereaces; 
Unreasonable    by-laws    see    supra    ( 

470. 
Forfeiture  of  property  or  shares  see 

infra  ti  488,  484. 
Certainty  of  fine  or  penalty  se«  infra 

(   485. 
Excessive  fines  see  infra  {   487. 
Derelictions  for  which   fines  or  pen- 
alties may  be  Imposed  see  infra  { 

488. 


98.  Ga. — State  v.  Georgia  Medical 
Soc,  38  Ga.  608,  96  AmD  408. 

111. — Dickinson  v.  Chicago  Bd.  of 
Trade,  114  111.  A.  296. 

Md. — Littleton  v.  Wells,  etc.. 
Council  No.  14  J.  O.  U.  A.  M.,  98  Md. 
463,  66  A  798. 

Nebr. — Jackson  v.  South  Omaha 
Live-stock  Exch.,  49  Nebr.  687,  68 
NW  1061. 

N.  Y. — Peo.  V.  New  Tork  Produce 
Ezch.,  149  N.  T.  401,  44  NE  84 
(where,  however,  the  power  to  pro- 
vide for  expulsion  was  expressly 
conferred);  Hart  v.  Adams  C!yllnder, 
etc..  Printers'  Assoc,  69  App.  Div. 
678,  76  NTS  110;  Jennings  v.  C!hel- 
sea  Div.  Ben.  Fund  Soc  S.  T.,  28 
Mlsc  656,  69  NTS  862. 

Pa. — Com.  V.  Union  League,  ISS 
Pa.  301.  19  A  1030,  20  AmSR  870,  8 
LRA  1^6. 

S.  C. — ^Palmetto  tiodge  No.  6  I.  O. 
O.  F.  V.  Hubbell,  88  S.  C.  U  467,  4» 
AmD  604. 

Wis. — Dickenson  v.  Milwaukee 
Chamber  of  Commerce,  29  Wis.  46,  9 
AmR  644. 

See  also  infra  {   484. 

And  see  Beneficial  Associations 
{  68  et  seq;  Mutual  Benefit  Insur- 
ance [29  Cyc  168  et  seq]. 

[a]  Umltatton  of  mis. — In  State 
V.  Georgia  Medical  Soc,  38  Ga.  608, 
627,  95  AmD  408,  the  court  while  up- 
holding the  validity  of  the  by-law 
providing  for  the  expulsion  of  a 
member  under  certain  circumstances, 
said:  "But  we  hold  that  the  society 
has  not  an  uncontrollable  discretion 
in  its  construction  and  enforcement. 
They  cannot,  under  pretext  of  en- 
forcing this  rule,  take  personal  or 
private  revenge,  or  make  it  the  in- 
strument of  religious  intolerance  or 
political  proscription.  When  a  mem- 
ber feels  that  he  is  aggrieved  or  in* 
jured  by  the  illegal  or  oppressive  ac- 
tion of  the  body,  it  is  his  rigbt  to 
appeal  to  the  Courts  for  redress  and 

Srotectlon;  and  it  is  the  right  and 
uty  of  the  Court  to  investigate  such 
charges,  when  properly  before  it,  and 
to  judge  of  the  legality  of  the  ac- 
tion of  the  society  in  expelling  a 
member  or  depriving  him  of  any 
other  legal  right."  See  also  infra. 
I  484. 

[b]  VnrMMOBable  by-taws  provid- 
ing for  expulsion  or  suspension.  In- 
cluding those  permitting  expulsion 
or  suspension  for  insufficient  cause, 
are  of  course  void  for  reasons  al- 
ready shown.  Otto  V.  Journeymen 
Tailors'  Protective,  etc..  Union.  75 
Cal.  308,  17  P  217.  7  AmSR  161; 
Allnutt  V.  Subsidiary  High  Ct..  tS 
Mich.  110,  28  NW  802:  State  v.  Union 
Merchants'  Exch.,  2  Mo.  A  96;  Peo. 
V.  New  Tork  Benev.  Soc.  O.  M..  * 
Hun  tN.  T.)  361;  Peo.  v.  Erie  County- 
Medical  Soc,  24  Barb.  (N.  T.)  676: 
Com.  V.  Union  League,  185  Pa.  301. 
19  A  1030,  20  AmSR  870;  8  LRA  195: 
Evans  v.  Philadelphia  Club.  60  Pa. 
107;  Com.  V.  St.  Patrick  Benev.  Soc. 


For  later  ease*,  d«v*lopiiMata  and  dhaafea  in  the  law  see  cumulative  Annotattotts, .  Same  title,  nage  andjiota  niunber. 
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goTeniing  statute." 

[i  483]  2.  By  Forfeiture  of  Property.  An  ex- 
ception to  the  foregoing  rule  is  that  a  corporate 
by-law  ordinarily  cannot  be  enforced  by  a  forfeiture 
of  the  property  ^f  a  defaulting  member.^  A  by- 
law of  an  incorporated  society  of  tradesmen  to 
the  effect  that 'every  freeman  using  or  not  using 
said  art,  mystery,  or  trade  should  pay  yearly  to  the 
company  ei^ht  shillings,  to  be  paid  quarterly,  and 
tkat  every  journeyman  of  the  company  should  pay 
to  the  company  four  shillings,  to  be  paid  quarterly, 
and  that  every  person  refusing  so  to  pay  should 
forfeit  ttrice  the  sum  named,  has  been  held  bad, 
inasmuch  as  it  did  not.  appear  that  any  rightful 
expenditure  of  the  company  required  such  a  oon- 
tribntion.'  But  this  principle  is  not  applied  to  the 
by-laws  of  benevolent  and  mutual  benefit  associa^ 
tions,  providing  for  expulsion,  suspension,  or  fdr- 
feitnre  of  membership  for  nonpayment  of  dues  and 
assessments  or  for  other  specified  causes.  In  such 
cases,  where  the  provisions  are  ntade  a  port  of  the 
contract  between  the  society  and  the  member,  and 
are  clearly  and  unequivocally  expressed,  they  are 
very  generally  upheld.* 

[i  484]  3.  By  Forfeltnre  of  Sharsfk  On  the 
same  principle  it  is  not  competent  for  a  corpora- 
tion, unless  the  power  is  expressly  given  in  its 
charter,  to  enforce  a  by-law  by  the  penalty  of  a 
forfeiture  of  the  shares  of  a  member.*^.  And  where 
the  articles  .of  association  empower  the  directors  to 
provide  for  the  cancellation  of  the  shares  of  a  mem- 
ber upon  his  failure  to  pay  the  annual  dues  im- 
posed upon  him,  end  to  make  by-laws  not  incon- 
sistent with  law  or  with  the  articles  of  association, 


the  enactment  by  them  of  a  by-law  imposing  an 
annual  due  upon  each  stockholder  is  valid.' 

[J  485]  4.  Certainty  of  Fine  or  Penalty.  On 
this  subject  it  has  been  said  that  the  penalty  must 
be  a  sum  certain,  and  not  left  to  the  arbitrary 
assessment  of  the  governing  board  of  the  company 
under  the  circumstances  of  the  particular  case, 
even  though  the  utmost  limit  of  the  same  be  fixed, 
for  this  would  be  allowing  a  party  to  assess  his 
own  damages.*  But  in  the  case  of  municipal  cor- 
porations the  practice  is  believed  to  be  universal 
for  the  by-law  to  prescribe,  as  in  the  ease  of  a 
statute,  the  maximum  fine  or  penalty  for  its  viola- 
tion, leaving  to  the  police  magistrate  the  discretion 
to  reduce  it  by  assessing  a  smaller  sum,  according 
to  the  merits  of  the  case;  and  no  legal  objection  to 
this  practice  exists.*  Nor  is  there  any  objection 
to  the  application  of  the  same  principle  in  the  case 
of  private  corporations.*' 

[I  486]  6.  Maldiig  Oorporatun  Judge  in  Its 
Own  Case.  Kor  is  it  a  sound  view  that  vesting  in 
the  judicatory  of  the  corporaition  the  power  to 
make  sncit  a  fine  or  penalty  within  the  maximum 
amount  prescribed  by  'the  by-law  has  the  effect  of 
making  the  corporation  a  judge  in  its  own  case; 
since 'all  corporations,  not  only  municipal  corpo- 
rations but  also  mutual  benefit  societies,  religious 
societies,  merchants'  exchanges,  social  clubs,  and 
many  other  private  corporations  and  societies  must 
necessarily  have  the  power  to  enforce,  through 
their  constituted  judicatories,  their  valid  rules  and 
regulations,  subject  to  the  superintendence  of  the 
judicial  courts.*^ 

[i  487]  6.  By-LavB  Imposiiig  Ezceaaive  FisBs. 


t  Blnn.  (Pa.)  441,  4  AmD  46S;  8Ute 
T.  Milwaukee  Chamber  of  Commerce, 
to  Wis.  61.  See  aupra  t  470;  Infra 
i  4«4. 

W.  Peo.  ▼.  Detroit  Fire  Dept.,  31 
Mich.  468:  New  York  Protective 
Aksoc.  T.  McGrath,  6  NCS  8.  See 
also  supra  t  460  et  seq. 

1.  Me. — Kennebec  etc.,  R.  Co.  t. 
Kendall,  Sl  Me.  470. 

Mich. — ^Peo.  V.  Detroit  Fire  Dept., 
11  Mich.  468:  Cahlll  T.  Kalamazoo 
Hut  Ins.  Co.,  2  Dougl.  124,  43  AmD 
457. 

N.  T. — Rosenback  v.  Salt  Spriners 
Nat  Bank,  53  Barb.  496;  In  re  Long 
Island  R.  Co.,  19  Wend.  87,  32  AmD 
429;  Hart  v.  Albany,  9  Wend.  E71,  24 
AmD  l<6j  Stuyvesant  v.  New  York. 
7  Cow.  688;  Dunham  v.  Rochester,  6 
Cow.  482:  New  York  v.  Ordrenan,  12 
Johns.  122. 

Or. — Budd  T.  Multnomah  St.  R.  Co., 
IS  Or.  413,  16  P  659,  3  AmSR  169. 

Pa. — March  t.  Falrmount  Cream- 
ery Assook,  32  Pa.  Super.  617. 

Eng.— Kirk  v.  NowlU,  1  T.  R.  118, 
19  Reprint   1006. 

See  also  supra  t  470. 

[a]  AceordlBflir  tliat  a  unnlolpal 
conontlon  cansot  oMata  ths  selsiira 
»m  sal*  of  »  MotMag  wamioaae  oon- 
■tltntlnK  an  obstruction  in  a  public 
river  sea  Hart  v.  Albany,  9  wend. 
(N.  Y.)  671,  24  AmD  166.  per  Ed- 
monds, Senator. 

>•  London,  etc.,  Tobacoo  Pipe 
Makers  Co.  v.  Woodrofle,  7  B.  ft  C 
S38,  14  BCL.  374,  108  Reprint  936. 

3.  u.  S. — Madeira  v.  Merchants' 
Bxch.  Mut.  Benev.  8oc.,  16  Fed.  749, 
i  HcCrary  268. 

CaL — Sanford  v.  California  Farm- 
WB-  Mut,  P.  Ins.  Assoc.  63  Cal.  647. 
„Ma.— Littleton  v.  Wells,  etc.  Coun- 
cil No.  14  J.  O.  U.  A.  M.,  98  Md.  463, 
«  A  798;  Yoe  v.  Benjamin  C. 
Howard  Masonic  Mut.  Benev.  Assoc, 
C3  Md.  86. 

Mich. — Bates  v.  Detroit  Mut.  Ben. 
Amoc,  61  Mich.  687.  17  NW  67;  Peo. 
T.  Detroit  Fire  Dept..  31  Mich.  468: 
Cahill  V.  Kalamazoo  Mut,  Ins.  Co..  2 
DoueL  124,  43  AmD  457. 

[14  C.  J.— 24] 


N.  T. — ^Hart  v.  Adams  Cylinder, 
etc,  Printers'  Assoc,  69  App.  Dlv. 
678,  75'NYS  110;  Jennings  v.  Chelsea 
Dlv.  Ben.  Fund  Soc.  S.  T.,  28  Misc. 
666,  59  NTS  862;  Beadle  v.  Chenango 
County  Mut.  Ins.  Co.,  3  Hill  161. 
See  Beneflcial  Associations  |  68  et 
seq;  Mutual  Benefit  Insurance  [29 
Cyc  167  et  seq]. 

^M,  Ind.— Hill  V.  Nisbet.  100  Ind. 
341. 

Mich. — Westcott  T.  MinnesG^ta  Min. 
Co.,  23  Mich.  146. 

Nebr. — Williams  v.  Lowe,  4  Nebr. 
382. 

N.  Y. — Rosenback  v.  Salt  Springs 
Nat.  Bank,  63  Barb.  495;  Master 
Stevedores'  Assoc,  v.  Walsh,  2  Daly 
1:  IiT  re  Long  Island  R.  Co.,  19  Wend. 
37,  82  AmD  429. 

Or. — Budd  V.  Multnomah  St.  R.  Co., 
15  Or.  413,  16  P  669,  3  AmSR  169. 

Pa. — March  v.  Fairmont  Creamery 
Assoc,  32  Pa.  Super.  617. 

Eng. — Phillips  V.  Manufacturers 
Securities  Limited,  86  L.  J.  Ch.  306, 
116  L.  T.  290  (holding  that  a  by-law 
might  provide  for  the  forfeiture  of  a 
member's  shares  by  sale,  although 
for  less  than  their  real  value). 

But  see  Less^ps  v.  Architects'  Co. 
of  New  Orleans,  4  La.  Ann.  316  (hold- 
ing that,  although  It  is  conceded  that 
an  incorporated  company,  not  em- 
powered by  its  charter  to  declare 
the  forfeiture  of  the  shares  of  stock- 
holders who  may  be  in  default  by 
the  nonpayment  on  installments  due 
for  the  price  of  stock,  cannot  enact, 
through  its  board  of  directors,  a  by- 
law subjecting  them  to  such  a  for- 
feiture, yet  where  after  the  organiza- 
tion of  such  a  company  a  by-law  is 
adopted  at  a  meeting  of  the  stock- 
holders declaring  that  the  failure  to 
pay  any  Installment  due  for  stock 
shall  operate  a  forfeiture,  in  favor 
of  the  company,  of  the  shares  on 
which  such  Installments  may  be  due 
and  of  all  previous  payments  there- 
on, and  the  evidence  shows  that  the 
by-law  received  the  general  acquies- 
cence of  the  stockholders,  a  stock- 
holder whose  stock  had  been  declared 


forfeited  under  the  by-law,  and  who, 
although  not  at  the  meeting  at  which 
the  by-law  was  adopted,  la  shown  to 
have  assented  to  It,  and  whose  cer- 
tificates of  stock,  signed  by  the  presi- 
dent and  secretary,  and  offered  in 
evidence  by  himself,  acknowledging 
the  payment  of  the  first  installment, 
contain,    at    the   bottom   of   each,   a 

Erlnted  copy  of  the  by-law,  will  not 
e  allowed  to  recover  from  the  com- 
pany, on  the  winding  up  of  its  busi- 
ness, the  amount  paid  on  his  stock). 

Vorfeltiir*  tor  Boapayxoant  of  eras 
or  anasnaanta  see  infra  ({  972-996. 

7.  Omaha  Law  Library  Assoc  v. 
ConnelL  66  Nebr.  396,  76  NW  837. 
_  8.  Mobile  V.  YulUe,  3  Ala.  137,  36 
AmD  441;  Wood  v.  Seart,  J.  Bridgm. 
139,  123  Reprint  1267;  Scarning-s 
Case,  8  Leon.  7,  ^74  Reprint  606; 
Angell  &  A.  Corp.  )  360. 
,  e.  Huntsville  v.  Phelps,  27  Ala. 
66  [overr  on  this  point  Mobile  v." 
Yullle,  3  Ala.  187.  36  AmD  4^1]. 

10.  Piper  V.  Chappell.  14  M.  4  W. 
624,  649,  US  Reprint  62»  [ezpl  Wood 
V.  Searl,  J.  Bridgm.  139,  123  Reprint 
1267].  In  the  case  of  J.  Brldgman 
the  penalty  ^assessed  by  the  by-law 
was  a  sum  not  exceeding  forty  shil- 
lings, and  It  was  held  to  be  bad;  but 
Baron  Parke  pointed  out,  in  Piper  v. 
Chappell,  14  M.  &  W.  624.  163  Reprint 
62^  that  it  might  have  been  held  bad 
upon  other  objections. 

[a]  Within  tha  —tmliig  of  this 
vnacivta  a  by-law  of  a  traAe-aaloii 
to  the  effect  that  if  any  member 
after  an  investigation  by  a  committee 
should  be  found  guilty  of  working 
for  less  than  the  price  fixed,  he 
should  forfeit  to  the  association 
twenty-flve  per  cent  of  the  amount 
of  such  bin  as  fixed  by.  the  associa- 
tion, which  penalty  might  be  col- 
lected in  the  name  of  the  corporation 
by  due  process  of  law,  was  not  void 
for  uncertainty.  Nor  did  It  denounce 
a  forfeiture,  but  a  pecuniary  penalty 
merely,  which  was  sufflclently  cer- 
tain. Master  Stevedores'  Assoc  v. 
Walsh,  2  Daly  (N.  T.)  1. 

11.  Huntsville  v.  Phelps;  27  Ala. 
66. 
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A  by-law  imposing  an  ezcessiTe  fine  for  its  infrac- 
tion will  be  set  aside  or  disregarded  as  unreason- 
able." 

[i  488]  7.  Derelictions  for  Which  Fines  May 
be  imposed.  Under  the  old  law,  a  by-law  imposing 
a  fine  for  refusing  to  accept  a  corporate  office  was, 
valid/'  and  so  was  a  by-law  imposing  a  fine  for 
nonattendance  at  corporate  meetings."  But  a  by- 
law of  a  corporation  engaged  in  the  manufac- 
ture of  dairy  products,  requiring  each  stockholder 
to  furnish  twenty  pounds  of  milk  per  day  for  each 
share  owned  by  him,  and  imposing  a  pecuniary  fine 
for  itp  violation,  was  held  invalid,  on  the  ground 
that  corporations  have  no  right,  without  express 
legislative  iluthority,  to  impose  fines  for  violations 
of  by-laws,  for  which  the  stockholder  may  be  sued 
and  amerced  in  his  property." 

[$  489]  F.  Beoords  of  Oorporations — 1.  In 
OeneraL  Most  of  the  questions  which  arise  with 
respect  to  the  recordd  of  private  .corporations  are 
ecmsidered  under  other  titles  or  elsewhere  under 
this  title,  so  that  there  are  few  questions  to  be 
considered  here." 

[i  490]  2.  Nature.  Strictly  speaking  the  term 
"record"  is  applied  to  public  records  only,"  and 
in  this  sense  it  does  not'  include  the  printed  or 
written  by-laws  or  other  records  of  a  private  cor- 
poration, nor  the  entries  in  its  books.  These  are 
merely  private  records  or  documents  and  subject 
to  the  same  general  rules  as  to  their  effect  and 
their  production,  proof,  etc.,  as  other  private  docu- 
ments.^ This  is  true  even  of  records  required  by 
statute  to  be  kept." 

18.  Baserman  v.  Ohio  BMgr.,  etc., 
Assoc,  26  Oh.  St.  186;  Lynn  v.  Free- 
mansbUFE  Bldgr..  etc.,  Assoc,  117  Pa. 
1,  11  A  BJ7,  1  AmSR  «89  (holding 
Invalid  a  by-law  of  a  building  and 
loan  association,  which  Imposed  as 
a  fine  upon  stockholders  delinquent 
in  payment  of  monthly  dues  "the 
additional  sum  of  ten  cents  monthly 
on  each  and  every  dollar  due");  Hi- 
1>emia  Fire  EjUglne  Co.  v.  Com..  93 
Pa.  264:  Adley  v.  Reeves,  2  M.  &  S. 
63,  105  Reprint  302.     See  supra  |  470. 

13.  London,  etc..  Tobacco  Pipe 
Makers  Co.  ▼.  Woodroffe.  7  B.  &  C. 
838,  14  ECL  874,  108  Reprint  935 
foverr  Oxford  v.  Wlldgoose,  3  Lev. 
293,  83  Reprint  696];  Rex  v.  Ialt- 
■wood,  Carth.  806,  90  Reprint  ,780. 
See  also  London  City  v.  Vanaoker, 
Carth.  480.  90  Reprint  876. 

14.  London,  etc..  Tobacco  Pipe 
Makers  Co.  v.  V^oodroffe,  7  B.  &  C. 
888,  14  BCL  374,  108  Reprint  936. 

U.  '  Monroe  Dairy  Assoc,  v.  Webb, 
40  App.  Dlv.  49,  57  NTS  572. 

15.  Cross  ZMerenoeai 
Filing  and  recording  articles  or  cer- 
tificate of  incorporation  see  supra 
{  152. 

Inspection  by  stockholders  or  mem- 
bers see  infra  {i  1300-1318. 
Records  as  proof  of  corporate  exist- 
ence see  supra  |  170. 
Registration    of    transfers    of   stock 

see  infra  9S  1148-1182. 
Secondary   evidence   as   to   corirarate 

existence  see  supra  |  170. 
Stock  book  as  showing  persons  en- 
titled to  vote  at  corporate  meet- 
ings and  elections  see  Infra  {  1386. 
And  see  cross  references  in  follow- 
ing sections. 

17.  See  Records   [34  Cyc  68E]. 

18.  Knights  and  Ladies  of  Amer- 
ica v.  Weber,  101  111.  A.  488;  Edgerly 
v.  Emerson,  23  N.  H.  555,  55  AmD 
207;  Lipscomb  v.  Condon,  66  W.  Va. 
416,  49  SB  392,  107  AmSR  938,  67 
LRA  670  (Apt  public  records  in  any 
sense). 

[a]  BeeocdlBf.— Resolutions  adopt- 
ed by  private  corporations  are  not 
such   instrument*  In  writing  as  are 


entitled,  under  the  statute,  to  be  re- 
corded in  the  oRlce  of  the  recorder 
of  deeds.  Mullanphy  Sav.  Bank  v. 
Schott,  1-85^  III.  665,  26  NB  640,  25 
AmSR  401. 

IS.  Lipscomb  v.  Condon,  56  W. 
Va.  416,  49  SE  392,  107  AmSR  938.  67 
LRA  670   (stock  transfer  boolcs). 

SM>.  American  Tube-Works  v.  Bos- 
ton Mach.  Co.,  139  Mass.  6,  29  NE  63 
(where  a  statute  required  the  corpo- 
ration to  have  a  clerk  who  should 
be  sworn,  and  who  should  record  all 
votes  at  a  stockholders'  meeting  in  a 
book  kept  for  that  purpose,  and  It 
was  held  that  a  vote  to  Issue  special 
stock  was  Invalid  where  the  record 
failed  to  show  that  three  fourths  of 
the  general  stockholders  voted  for 
the  issue  as  required  by  sta^tute). 
See  also  infra  XII,  B;  XIII,  B. 

81..33.  Best  aad.  ■eoonOasy  sfvl. 
deao*  of  corporate  acta  see  Evidence 
[17  Cyo  B(Wf 

By-laws  anS  fgxMMonu  see  supra 
{(  450.  456. 

Ooatraots  see  Infra  XrV,  D. 

84.  Garrison  v.  Combs,  7  J.  J. 
Marsh.  (Ky.)  84.  22  AmD  120.  See 
supra  9  406. 

as.   bmom  of  I 

Corporate  meetings  see  infra  XII,  B. 
Directors  meetings  see  infra  XIII,  B. 
Transfers  of  stock  see  infra  {|  1142- 

1182. 

861     Cross  referuusesi 
Compelling  production  see  Discovery 

5  111;  Witnesses  [40  Cyc  2168  text 

and   note   52]. 
SubjKena  duces  tecum  see  Witnesses 

440  Cyc  2168]. 
BVi-    See    Evidence    [17    (Tyc    401 
et  seq]  where  (Ql  the  cases  are  col- 
lected. 

87-Sa.  Ala. — ^Duke  v.  Cahawba 
Nav.  Co.,  10  Ala.  82,  44  AmD  472. 

Ga. — Hail  v.  Carey,  6  Oa.  239. 

111. — Trainer  v.  (ierman-American 
Sav.,  etc.,  Assoc,  204  III.  616,  68  NB 
660. 

Me. — ^Penobscot  R.  Co.  v.  White,  41 
Me.  612,  66  AmD  267;  Penobscot  R. 
Co.  V.  Dummer,  40  Me.  172,  6S  AmD 
664. 


[$  491]  3.  Necessity  and  Snffidancy  in  Gen- 
eiaL  Charter  or  statutory  provisions  k.3  to  record- 
ing the  acts  of  a  corporation  or  its  officers  must 
be  complied  with;^  but  in  the  absence  of  any  such 
requirement  it  is  not  necessary  that  the  by-laws, 
resolutions,  contracts,  or  other  act9  of  a  corporsr 
tion  or  its  officers  shall  appear  on  .the  records  of 
the  corporation  or  be  evid^ieed  by  any  writing  at 
all,  if  it  would  not  be  necessary  itk  4;he  case  of  an 
individual,  and  if  no  record  is  kept,  or  if  the  par- 
ticular matters  do  not  appear  on  the  record,  they 
may  be  proved  by  parol  evidence.*'""  A  corporation 
may  be  bound  by  the  record  of  its  proceedings  with- 
out the  annexation  of  the  corporate  seal  when  it  acts 
through  a  board  of  directors  and  keeps  a  record  of 
its  acts.^  The  sufficiency  of  the  corporate  records 
as  to  particular  matters  is  treated  in  various  other 
sections." 

[H  492-493]  4.  Records  as  Evidence.^  The 
competency  of  corporate  books  and  other  records 
as  evidence  is  fully  treated  under  another  title.**" 
However,  it  may  be  said  here  that  the  records 
of  a  corporation,  including  its  minutes  or  other 
record  of  the  acts  of  its  incorporators,  stockholders 
or  members,  directors  or  trustees,  are  generally 
admissible  as  prima  facie  evidence,  both  in  favor 
of  and  against  the  coiporation  and  its  stockholders, 
or  members  on  questions  relating  to  the  creation 
and  organization  of  the  corporation,  performance 
of  charter  or  statutory  requirements,  corporate 
proceedings  after  organization,  and  other  like  mat- 
ters.""-" 

[$  494]    6.    OondiuiTeness  and  Effect  in  Oen- 

Mich. — Peo.  V.  Oakland  County 
Bank,  1  Dougl.  282  (in  quo  warranto 
proceedings). 

N.  J. — North  River  Meadow  Co  v. 
Shrewsbury  Christ  Church.  22  N'  J 
L.  424,  63  AmD  268;  Wetherbee  v. 
Baker,   35  N.   J.  Eq.  Soi. 

.^-  Y.--poardman  v.  Lake  Shore, 
etc.,  R.  Co.,  84  N.  T.  167  (to  show 
authority  for  issue  of  preferred 
stock):  Abernethy  v.  Church  of  Purl- 
tans,  3  Daly  1;  Wood  y.  Jefferson 
County  Bank,  9  Cow.  194;  Highland 
Tump.  Co.  v.  McKeam,  10  Johns.  154. 
6  AmD  324. 

N.  C. — Buncombe  Turnp.  Co.  v. 
McCarson,  18  N.  C.  306. 

Va, — Grays  v.  Lynchburg,  etc, 
Turnp.  Co.,  4  Rand.  (26  Va.)  678: 
Crump  v.  U.  S.  Mln.  Co.,  7  Qratt. 
(48  Va.)  362,  66  AmD  116  (produc- 
tion of  minutes  sufficient  without 
producing  a  Itet  of  subscribers  to 
shares). 

Wash. — State  r.  Clarke  (3ounty  Su- 
per. Ct.,  45  Wash.  316,  88  F  333; 
State  v.  Clark  County  Super.  Ct..  44 
Wash.  108,   87  P  40. 

W.  Va.. — Chesapeake,  etc.  R.  Co.  ▼. 
Deepwater  R.  Co.,  67  W.  Va.  641,  50 
SE  890. 

[a]  Organiaatlon  and  p«tfonB- 
OBo*  of  oomOtttonsj— Warner  v.  Dan- 
iels, 29  F.  Cas.  No.  17,181.  1  Woodb. 
&  M.  90;  Semple  v.  Glenn,  91  Ala.  245. 
6  B  46,  9  S  265,  24  AmSR  894;  Duke 
V.  C!ahawba  Nav.  Co.,  10  Ala.  82,  44 
AmD  472  (even  though  the  suit  is 
against  a  stranger);  Hall  v.  Carey. 
6  Ga.  239;  Peake  v.  Wabash  R.  Co., 
18  111.  88;  Ryder  v.  Alton,  etc.,  R. 
Co.,  18  111.  616;'  Vawter  v.  Franklin 
College,  63  111.  8«;  McCoy  v.  World's 
Columbian  Exposition,  87  III.  A  60S 
[atr  186  III.  866,  67  NE  1048,  78  Am 
SR  288];  Breedlove  v.  Martinsville, 
etc.,  R.  Co.,  12  Ind.  114;  Hudson  v. 
Carman,  41  Me.  84;  Coffin  v.  Collins. 
17  Me.  440;  Foster  v.  White  Cloud 
City  Co.,  32  Mo.  606;  McFarlan  v. 
Triton  Ins.  Co.,  4  Den.  (N.  T.)  892: 
Wood  V.  Jefferson  County  Bank,  i 
Cow.    (N.   T.)   194;   Glenn  v.  Orr.  96 


For  later  eases,  AsrSlopiBSBts  and  ekaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  tiote  number. 
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enL"  Coiporftte  books  are  not,  as  a  g^aeral  role, 
eonelnBiTe  either  against  the  corporation  of  against 
its  stockholders  or  members  or  directors  or  other 
(MSeers.**  But  the  records  and  books  of  a  corpora- 
tion may  become  conclnsive  evidence  against  it 
when  they  are  the  books  and  records  of  the  corpo- 
ration and  the  entries  upon  them  have  been  duly 
made  by  the  recording  ofBcer."    And  an  officer  of 


a  corporation  whose  duty  it  is  to  keep  and  make      asoertaining  the  meaning."    Entries  on  the  books 


entries  in  its  books  cannot,  as  against  creditors  of 
the  corporation,  avoid  the  probative  force  of  such 
entries  by  proof  of  his  own  dereliction  of  duty 
or  n^ligence.'^    Sham  and  fictitious  entries  in  the 
books   of   a   corporation   are   not   evidence  of   the 
existence    of   the    facts   stated    in   such    entries.'*^ 
Corporations    are   not   bound   by   false   and   simu- 
lative entries  thereon  unless,  knowing  them  to  be 
such,    they    have    neglected    to    correct    them,    and 
some   third    party    has    acted    upon    the   faith   of 
tbem  to  his  prejudice/'     The  minutes  of  corpora- 
tion meetings  and  other  like  corporate  records  are 
only  prima  facie  evidence  of  the  proceedings,  and 
parol  testimony   is  admissible   for  the   purpose  of 
proving    what    actually    oc^irred."*      But   when    a 
corporation   seeks  to  destroy  the  effect  of  entries 
on  its  books  which  purport  to  be  regular  records 
of    the    proceedings    of    its    board    of    directors 
or  stockholders,   it   should   offer  for  that   purpose 
testimony  pf  a  more  conclusive  nature  than  such 
as  serves  merely  to  create  a  suspicion  that  there 
was  an  irregularity  in  the  manner  in  which  the 
records  were  k^t.       When  offered  to  support  the 
contention    that    particular    entries    in    corporate, 
books  are  inaccurate,  evidence  that  other  entries 
in  snch  books  having  no  connection  witii  the  one 
in  question  are  inaccurate  on  their  face  is  too  re- 
mote to  be  admissible.^    As  the  recorded  vote  of 


the  dixeetors.or  stockholders  is  a  written  instru- 
ment, it  must  be  construed  by  its  terms  alone,  with 
reference  to  the  subject  matter  to  which  it  applies, 
and  parol  evidence  is  not  admissible  to  show  the 
sense  in  which  it  was  understood  by  a  director-  or 
stockholder."*  Neither  the  private  views  nor  the 
public  declarations  of  individual  members  of  the 
corporation  can  be  inquired  into  for  the  purpose  of 


N.  C  41S.  2  8E3  638;  Buncombe 
Tump.  Co.  y.  McC&rson,  H  N.  C.  306; 
Toledo  Klectrlc  St.  R.  Co.  v.  Toledo 
Cons.  St.  R.  Co.,  11  Oh.  Dec.  (Re- 
print) 366,  26  CincLBul  172;  Rey- 
nolds V.  Myers,  51  Vt.  444. 

[b]  VaoeanoT  ahowliif  a«  to 
boakB,>iilnutmi,or  other  xeoora«^-(l) 
It  must  be  made  to  appear  that  the 
books  offered  In  evidence  are  the  cor- 
poration boolca,  that,  they  liave  been 
kept  as  such,  and  that  the  entries 
have  been  made  by  an  authorised  per- 
son. HlKhland  Turnp.  Co.  r.  McKean, 
10  Johns.  (N.  T.)  164,  6  AmD  324.  (2) 
The  introduction  in  evidence  by  the 
corporation  of  the  record  of  a  meet- 
iag  of  its  stockholders  cannot  be 
objected  to  on  the  ground  that  the 
minutes  of  such  meeting  were  made 
on  loose  sheets  of  paper  and  kept  in 
a  drawer  several  months  before  they 
were  copied  into  a  boc^  called  the 
"record,"  it  not  appearlngr  that  such 
minutes  did  not  truly  represent  the 
action  of  such  meeting,  or  that  the 
"record"  was  not  adopted  by  the 
stockholders,  or  that  .there  was  any- 
thing improper  in  the  transaction. 
Vawter  v.   Franklin  College,    63   Ind. 

[c]  Va«r  or  exaroise  of  oorporate 
vmrwa  mbA  jMvUsres.— Duke  t.  Ca- 
hawba  Nav.  Co.,  10  Ala.  82,  44  AtOD 
472;  Ramsey  v.  Peoria  M.  &  F.  Ins. 
Co,  55  111.  311;  Ryder  v.  Alton,  etc.. 
R-  Co.,  IS  111.  616;  Vawter  v.  Frank- 
lin College.  53  Ind.  88;  Provident 
Sav.  Inst.  V.  Bumbam.  128  Mass. 
468;  Narragansett  Bank  v.  Atlantic 
Silk  Co.,  3  Mete.  (Mass.)  282; 
Foster  V.  White  Cloud  City  Co., 
32  Mo.  606;  Woods  v.  Banks,  14 
N.  H.  101;  McFarlan  v.  Triton 
Ins.  Co.,  4  Den.  (N.  Y.)  392; 
Wood  ▼.  Jefferson  County  Bank,  9 
CSow.  (N.  Y.)  1»4;  BUI  v.  Fourth 
Great  Western  Tump.  Co.,  14  Johns. 
(N.  Y.)    416;  HJgbland  Tump.  Co.  v. 


MoKean.  10  Johns.  (N.  Y.)  164, 
AmD  324;  Buncombe  Tump.  Co. 
McCarson,  18  N.  C.  306;  Toledo  Elec- 
tric St  R.  Co.  v.  Toledo  Cons.  St.  R. 
Co.,  11  Oh.  Dec.  (Reprint)  966,  26 
ClncL£ul  172;  Cleaves  v.  Brick 
Church  Tumpi,  CN>.,  1  Sneed  (Tenn.) 
491  (notice  of  meeting  to  organize); 
Reynolds  v.  Myers,  61  Vt.  444; 
Cmmp  v.  XT.  S.  Mln.  (3o.,  7  Qratt. 
(48  Va.)  362.  56  AmD  116;  Grays  v. 
Lynchburg,  etc.,  Turnp.  Co.,  4  Rand. 
(25  Va.)  678;  Anderson  v.  Kanawha 
Coal  Co.,  12  W.  Va.  626.  But  see 
Lucas  V.  Oeorgia  Bank,  2  Stew. 
(Ala.)  147.  Seeral^o  supra  {  174  text 
and  notes. 

58.,  As  mamorandam  nndsr  statute 
of  frsnds  see  Frauds,  Statute  of  [20 
Cyc  253]. 

Reoord  Wnfling  without  seal  see 
supra   i   406. 

54.  City  Electric  St  R.  Co.  V. 
First  Nat.  Exch.  Bank.  62  Ark.  33,  34 
SW  89,  64  AmSR  282,  31  L.RA  636; 
State  v.  Guertin,  106  Minn.  248,  119 
NW  43,  130  AmSR  610;  Mcllhenny 
v.  Bins,  80  Tex.  1,  13  SW  655.  26 
AmSR  706. 

66.  City  Electric  St  R.  Co.  v. 
First  Nat.  Exch.  Bank.  62  Ark.  33.  34 
SW  89.  64  AmSR  282.  31  LRA  635. 

B&  Hall  v.  Henderson,  126  Ala. 
449,  28  S  631.  86  AmiSR  63.  61  LRA 
621. 

MH*  Axford  v.  Western  Syndicate 
Inv.  Co..    (Minn.)   170  NW  687. 

B7.  City  Electric  St  R.  Co.  v. 
First  Nat.  Exch.  Bank.  62  Ark.  33,  34 
SW  89.  64  AnrSR  282,  81  L.RA  536; 
Holden  v.  Hoyt,   134  Mass.   181. 

68.  Bay  View  Homestead  Assoc. 
V.  Williams,  60  Cal.  363;  State  v. 
Ouertin,  106  Minn.  248,  119  NW'  48, 
130  AmSR  610;  Van  Hook  v.  Somer- 
vlUe  Mfg.  Co.,  6  N.  J.  Eq.  137  [rev 
on  other .  grounds  6  N.  J.  Bq.  638,  46 
AmD  401]-  Mcllhenny  v.  Bins,  80 
Tex.  1.  13  SW  666,  26  AmiSR  706. 

B*.    Mollhenny  v.  Bins,  80  T«k.  1, 


of  a  corporation  which  do  not  evidence  fraud  do 
not  affect  a  stockholder  who  sells  his  stock  with 
notice  of  a  fraudulent  conspiracy  between  the 
directors  and  the  purchaser  to  wreck  the  corpora- 
tion.** And  sihce  one  who  is  about  to  extend  credit 
to  a  corporation  is  not  chargeable  with  notice  of 
the  contents  of  the  corporation's  books,  nor  with 
the  duty  of  examining  them,  his  failure  to  make  an 
examination  before  extending  credit  cannot  pre- 
clude him  from  attacking  as  fraudulent  the  manner 
in  which  stockholders  paid  for  their  stock  as  shown 
by  the  books.** 

[i  495]  6.  Presumption  from  Record.  Where 
the  records  of  a  corporation  show  that  a  resolution 
was  adopted  or  other  action  taken  at  a  stock- 
holders' or  directors'  meeting,  it  will  be  presumed, 
in  the  absence  of  anything  to  show  the  contrary, 
that  the  meeting  was  a  legul  one,  that  it  was  prop- 
erly conducted,  and  that  there  was  a  vote  and  con- 
currence of  the  necessary  majority.** 

[M96]  7.  Place  of  .Keeping.  Corporations  must 
comply  with  the  statutes  which  have  been  enacted 
in  some  jurisdictions  requiring  them  to  keep 
their  books  or  particular  books  within  the  state,^ 
or  in  the  city  or  town  where  they  are  located  or 
have  their  principal  office  or  place  of  business.*^ 
And  it  has  been  held  independently  of  statute  that 
it  is  the  duty  of  a  private  corporation  to  keep  its 

6 


13  SW  666,  26  AmSR  706. 

60.  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  838,  73  A  785,  136 
AmSR  278. 

81.  Gould  V.  Norfolk  Lead  C!o..  9 
Cush.   (Mass.)  338,  67  AmD  60. 

82.  Bartlett  v.  Kinsley,  16  Conn. 

63.  Alexander  v.  Rollins,  84  Uo. 
657. 

64.  Gilkle,  etc.,  Co.  V.  Dawson 
Town,  etc.,  Co.,  46  Nebr.  888,  64  NW 
978.  1097. 

65.  Conn. — (Thase  v.  Tuttia,  5S 
Conn.  465.  12  A  874,  3  AmSR  64 

Iowa. — Hardin  v.  Iowa  R.,  etc,  Co., 
78  Iowa  726,  43   NW  643,   6  L.RA  62. 

Md. — Baile  v.  Carroll  County  Cal- 
vert College  Educational  Soc,  47  Md. 
117. 

Mass. — Sargent  v.  Webster,  IS 
Mete.   497,   46  AmD  748. 

Mich.— Star  Line  v.  Van  VUet  *S 
Mich.  364,  6  NW  418. 

Minn. — Heintxelman  v.  Druids'  Re- 
lief Assoc,  38  Minn.  138,  36  NW  100. 

N.  H. — Despatch  Line  of  Packets 
V.  Bellamy  Mfg.  Co.,  12  N.  H.  206, 
37  AmD  203. 

N.  C— Benbow  v.  Cook,  116  N.  C 
324,  20  SE  463.  44  AmSa-iS4. 

Pa. — Com.  V.  Woelper,  8  Serg.  & 
R.  29,  8  AmD  628. 

See  also  Infra  XII,  B;  XIII,  B. 

68.  State  v.  Park,  etc..  Lumber 
Co.,  68  Minn.  330,  69  NW  1048.  49 
AmSR  618  (where  the  charter  of  a 
corporation  was  forfeited  in  proceed- 
ings by  the  state  for  failure  to  com- 
ply with  a  statute  requiring  the 
secretary  and  treasurer  to  reside  and 
have  their  place  of  business  and 
keep  its  books  and  records  within 
the  state).     See  also  supra  i  422. 

•7.  Pratt  V.  Merlden  Chitlery  Co., 
36  Conn.  86  (holding  that  under  Rev. 
St  [1866]  p  173  i  407,  providing  that 
the  account  books  of  corporations 
should  be  kept  in  the  towns  where 
such  corporations  were  located,  a 
manufactnilng     company     kepit     Its 
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principal  place  of  business,  its  books  and  records, 
and  the  residence  of  its  officers  in  tbe  state  in  whicb 
it  is  incorporated,  to  an  extent  necessary  to  the 
fullest  jurisdiction  and  visitoriaJ  power  of  the  state 
and  its  courts,  and  the  efficient  execution  thereof 
in  all  proper  cases,  and  that  a  forfeiture  may  be 
adjudged  for  violatoon  of  this  common-law  obliga- 
tion." 

[}  497]  8.  Ownership,  Possession,  and  OontroL 
The  books,  papers,  and  other  records  of  a  corpo- 
ration are  not  the  property  of  its  officers  or  em- 
ployees, bnt  of  the  corporation,  and  are  suhgect  to 
its  control  and  regarded  as  in  its  possession.  This 
is  true  even  in  the  case  of  books  purchased  by  the 
officer  or  employee  with  his  own  money  and  used, 
or  permitted  by  him  to  be  used,  for  corporate 
records."  It  follows  tiiat  an  officer  or  employee  of 
a  corporation  who  is  under  indictment  for  embez- 
zlement of  its  funds  may  not  require  of  it  a  sup- 
pression or  concealment  of  his  own  entries  in  its 
books,  although  the  entries  may  furnish  the  ma- 
terial clue  to  hifl  crime  and  possibly  afford  satis- 
factory evidence  of  it."  Ordinarily  the  secretary 
ot  other  like  officer  is  entitled  to  the  custody  of 
the  corporate  books  and  other  records;^'  but  as  the 
right  of  possession  is  in  the  corporation  and  its 
duly  elected  officers,  in  the  absence  of  charter  or 
statutory  provision  to  the  contrary  they  are  sub- 
ject to  the  control  of  the  stockholders  or  members 


or  the  board  of  direetors  or  tiiistees  who  may  pre- 
scribe the  person  who  shall  have  the  eustoidy  of 
them."  When  the  secretary  or  other  officer  or 
officers  having  custody  of  them  die  or  cease  to  hold 
the  office,  the  duly  elected  or  appointed  successor 
or  successors  are  entitled  to  their  custody,^*  unless 
the  corporation  places  them  in  the  hands  of  some 
other  person,  as  it  may.'"  Mandamus  will  lie  to 
compel  their  delivery  to  the  person  entitled  thereto 
where  it  appears  that  the  person  holding  them  has 
no  color  of  right  to  the  office.^*  Injunction  is  not 
the  proper  remedy."  A  writ  of  sequestration  in 
chancery  may  be  issued  to  compel  an  officer  of  an 
insolvent  corporation  to  comply  with  an  order  to 
turn  the  books  and  papers  of  the  corporation  over 
to  its  reoeiver;"  and  he  cannot  refuse  to  obey  such 
order  on  the  ground  that  the  books  and  papers  con- 
tain evidence  tending  to  incriminate  him,  since  the 
possession  of  the  receivei*  is  the  possession  of  the 
court,  and  if  such  books  and  papers  are  found  by 
the  court  to  contain  incriminating  evidence,  his 
constitutional  rights  can  then  be  protected." 

InspecUoJl.  By  statute  the  right  to  inspect  sneh 
of  the  corporation's  records  as  relate  to  the  demand 
due  him  is  in  some  jurisdictions  conferred  upon  cred- 
itors of  the  corporation.''^^  The  right  of  the  stock- 
holder to  inspect  the  corporate  books  and  papers  is 
reserved  for  later  consideration.''** 


-VUL    OAPITAL,  CAPITAL  STOCK,  AND  SHAKES 


[i  498]    A.    In  Oenenl— 1.    Stock  in  GeneraL 
"Stock"  has  been  broadly  designated  as  "the  sum 


of  all  the  rights  and  duties"  of  the  shareholders;" 
of  which  the  interest  of  the  shareholder  is  a  fiae- 


books  correctly  where  It  kept  all  Its 
books  relating  to  manufactures 
where  the  manufacturing  was  done, 
althouirh  it  had  a  store  in  another 
state  where  the  goods  so  manufac- 
tured were  sold,  and  the  books  relat- 
ing to  the  sales  were  kept  at  the 
latter  place). 

681  State  V.  Park,  etc..  Lumber 
Co.,  eg  Minn.  330.  59  NW  1048,  49 
AmSR  B16  (dictum,  referrinK  with 
approval  to  State  v.  Milwaukee,  etc., 
R.  Co.,  46  Wis.  S79);  Simmons  v. 
Norfolk,  etc.,  Steamboat  Co.,  US  N. 
C.  147,  18  SB  117,  37  AmSR  814,  22 
LRA  677;  State  v.  Milwaukee,  etc., 
R.  Co.,  46  Wis.  579. 

flS.  State  V.  Ooll,  32  N.  J.  !•.  286; 
UcEIree  v.  Darlington,  187  Pa.  693, 
41  A  46$,   67  AmSR  692. 

70.  State  V.  Goll,  82  N.  J.  L.  28B, 
292  (holding  that,  although  the  secre- 
tary of  a  corporation  had  purchased 

■  books  with  his  own  money,  they  be- 
came the  property  of  the  corporation 
as  soon  as  he,  as  secretary,  began 
to  put,  or  permit  to  be  put.  In  them 
the  records  of  the  corporation,  that 
his  possession  of  them  was  the  pos- 
session of  the  corporation,  and  that, 
when  he  ceased   to  be  secretary,  he 

.  liad  no  right  to  take  the  books  with 

.  him,  and  couht  be  compelled  by 
mandamus    to    deliver    them    to    the 

.  corporation.  The  court  applied  these 
two  principles:  First,  that  by  put- 
ting the  corporate  records  in  the 
books  "defendant  so  mixed  his  own 
property  with  the  property  of  the 
company,  that  they  could  not  be 
separated,  and  according  to  a  well 
established  principle  of  law,  the 
whole  property  thereby  became  the 
property  of  the  company;"  and  sec- 
ond, defendant  had  no  Hen  on  the 
books  for  the  money  paid  by  him 
for  them  because  "the  possession  of 
the  defendant  was  the  possession  of 
the  company,  and  so,  of  course,  his 
lien  was  gone,  and  so  it  was  also 
gone  as  soon  as  he  mixed  his  own 
property  with  that  of  the  company"). 

71.  McElree  v.  Darlington,  187  Pa. 
693,  41  A  456,  67  AmSR  692 


OompeUiitf  pxodiwtloa  U  oompal- 
llBf  ■•if-cnmnukUon  see  Witnesses 
[40  Cyc  2634]. 

72.  State  v,  Ouertln,  106  Minn. 
248,  119  NW  48,  130  AmSR  610: 
Smith  V.  Natchez  Steamboat  Co.,  2 
Miss.  479;  State  v.  Davis,  64  Mo.  A. 
447;  Beard  v.  Beard,  66  Or.  612,  133 
P  797,  134  P  1196.  And  see  other 
cases  infra  this  section. 

73.  Ward  v.  Sasscer,  98  Md.  281, 
57  A  208;  C^oldwater  Copper  Min.  Co. 
v.  GllIIs,  170  Mich.  126,  186  NW  901, 
AnnCasl916A  410;  Smith  v.  Natchez 
Steamboat  Co.,  2  Miss.  479. 

74.  Cal. — Potomac  Oil  Co.  v.  Dye, 
10  Cal.  A.  634,   102  P  677. 

Ind. — Fasnacht  v.  German.  Literary 
Assoc,  99  Ind.  133. 

La. — State  v.  Reidy,  6Q  La.  Ann. 
268,  23  S  327. 

Md. — Hardcastle  v.  Maryland,  etc, 
R.  Co.,  32  Md.  32. 

Mass. — American  Railway-Frog  Co. 
V.  Haven,  101  Mass.  398,  3  AmR  377 
(holding  that,  where  some  of  tbe 
stockholders  of  a  manufacturing 
company  transferred  four  hundred 
shares  to  C,  to  be  held  by  him  "for 
the  benefit  of  the  corporation;"  and 
at  an  election  of  oflicers  C  voted  on 
these  four  hundred  shares,  where- 
upon the  election  was  claimed  by  the 
persons  having  the  highest  number 
of  votes,  a  mandamus  would  issue 
t6  compel  the  surrender  of  the  of- 
fices to  the  persons  having  the 
highest  number  of  votes,  after  ex- 
cluding the  four  hundred);  St.  Luke's 
Church  V.  Slack,  7  Cush.  226. 

Mich. — Coldwater  Copper  Mln.  Co. 
v.  Glllis,  170  Mich.  126,  186  NW  901, 
AnnCa8l916A  410. 

Minn. — State  v.  Guertin,  106  Minn. 
248.  119  NW  43,  ISO  AmSR  610. 

Mo. — State  V.  Davis,  54  Mo.  A.  447. 

N.  T. — Peo.  V.  Powers,  146  App. 
DlV.  698,  180  NTS  529:  Matter  of 
Journal  Pub.  Club,  30  Misc.  326,  63 
NTS  466. 

Or. — Beard  v.  Beard,  66  Or.  612, 
183  P  797,  134  P  1196. 

7B.  Smith  T.  Natchez  steamboat 
Co.,  2  Miss.  479. 


TB.  See  Mandamus  [26  Cyc  866]; 
and  cases  in  preceding  notes. 

TV.  Sherman  v.  Clark.  4  Nev.  138, 
97  AmD  616.  See  also  Injunctions 
122  Cyc  878]. 

78.  Manning  v.  Mercantile  Securi- 
ties Co.,  242  111.  684,  90  NB  238.  SO 
LRANS  726.  See  generally  Seques- 
tration [35  Cyc  13811. 

n.  Manning  v.  Mercantile  Securi- 
Ues  Co.,  242  111.  684,  90  NB  238,  SO 
LRANS  726. 

OompalUsg'  piodnsUon  mm  o4nn.v«U 
Uag  Belf-ori-mrnatlniii  see  Witnesses 
[40  Cyc  2534]. 

79%.  See  statutory  provisions; 
and  Hub.  Const'r.  Co.  v.  New  Bngland 
Breeders'  C^ub,  74  N.  H.  282,  67  A  574. 

[a]  Oaastmotloii  of  statnta.^ — In 
New  Hampshire  Pub.  St.  (1901)  c 
148,  {  12  gives  a  creditor  of  a  cor- 
poration the  right  to  inspect  certain 
of  its  records,  etc,  <md  {13  requires 
the  corporation's  clerk  in  charge  of 
any  paper  or  record,  which  the  party 
is  entitled  to  inspect,  to  furnish  such 
ptu'ty  with  a  certified  copy  thereof 
on  payment  of  certain  fees.  Section 
14  declares  that,  if  the  clerk  or  other 
agent  of  the  corporation,  after  de- 
mand for  such  copy  and  payment  of 
fees,  neglects  or  refuses  to  furnish 
it,  he  shall  forfeit  for  each  offense 
a  sum  not  exceeding  one  thousand 
dollars  to  the  creditor  demanding 
such  copy.  It  was  held  that  {  14 
was  limited  to  the  refusal  to  furnish 
a  certified  copy  and  that  no  penalty 
was  prescribed  for  refusal  of  a  cor- 
poration's agent  to  permit  an  In- 
spection of  corporate  records  in  Ms 
possession  by  a  creditor  under  |  It. 
Hub.  Constr.  Co.  v.  New  England 
Breeders'  Club.  74  N.  H.  282.  67  A 
674. 

BlCbt  to  Inf  oaaaMoa  Mi  to  eocpe> 
nkto  mttaixu  gtnmmar  see  infra  IS 
1298-1319. 

TSH-     See  Infra  ii  1300-1318. 

80.  Lowell  Transfer  of  Stock  I  4 
[quot  Winslow  v.  Fletcher,  63   Conn. 

0,  396.  4  A  250.  66  AmR  122;   H«B- 


For  late*  o— m,  darslopaMaM  and  akaacw  in  the  law  see  eumulatlv*  AnnoUtions.  same  title,  page  and  note  number. 
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tion."  Bat  the  term  is  generally  used  in  a  nar- 
rower sense  and  is  also  used  in  various  senses,  so 
thst  its  meaning  depends  upon  the  connection  in 
vhieh  it  is  used.^  Thus  it  may  denote  either  the 
capital  stock  of  a  corporation  in  the  proper  sense 
or  the  property  in  which  it  is  invested,  in  whatever 
foTm,''  or  the  shares  of  stock  owned  by  the  stock- 
holders,** or  both,**  or  the  certificates  of  stock,**  or 
the  capital  put  in  and  the  undisturbed  accumula- 
tion of  the  same,  constituting  the  entire  property 
or  assets  of  the  eorpqiation,*'  including  franchises.** 
When  nsed-  in  a  charter  before  subscriptions  have 
been  taken,  stock  means  nothing  more,  it  has  been 

deraon  Bridge  Co.  v.  Com..  99  I^. 
t23.  635.  SI  SW  48S,  17  KvL  S89,  29 
LRA  73  (aft  168  U.  8.  ISO,  17  SCt 
at,  41   L.  ed.   9S3)]. 

8L  Lowell  Transfer  of  Stock  I  4 
[quot  Wlnslow  v.  Fletcher,  63  Conn. 
ISO.  396,  4  A  260,  66  AmR  122] 
(where  It  was  said:  "Each  share 
thereof  is  but  a  fraction  of  all  the 
rights  and  duties  which  compose  this 
sum.  ...  A  share  of  stock  in  a 
corporation  consists  in  a  set/  of 
rights  and  duties  between  the  cor- 
poration and  the  owner  of  the 
share"). 

~     See    Stock    [>«    Cyo    1302    et 


Ib'  BtstBts  zaUtiac  i 

TaxaUon  [»7  Cyo  672] 


to  taution  see 


sa.  V.  S. — ^wriKht  V.  Georgia  R., 
etc..  Co..  216  U.  S.  420,  30  SCt  242, 
t4  L.  ed.  644  [aS  132  Fed.  9121; 
Trask  t.  Magnlre,  18  Wall.  891,  21  t. 
ed.  938;  Continental  Securities  Co.  v. 
Interborough  Sapid  Transit  Co.,  166 
Fed.  945. 

Ga — Bibb  County  ▼.  Central  K., 
etc  Co.,  40  Ga.  S46. 

Ind. — State  v.  Hamilton,  6  Ind.  310. 

Ky. — ^Henderson  Bridge  Co.  v. 
Com.,  99  Ky.  628,  31  SW  486,  17  KyL 
389.  29  L,RA  73. 

Md.— Heller  ▼.  Natlo'nal  Marine 
Bank,  89  Hd.  602,  48  A  800,  73  AmSR 
212.  46  LRA  488. 

N.  C. — Weaver  Power  Co.  v.  Elks 
Vountain  Hill  Co.,  164  N.  C.  78,  69 
SB  747. 

Or. — Coyote  Gold,  etc.,  Min.  Co.  v. 
Ruble,  8  Or.  284. 

S.  C. — State  v.  Cheraw,  etc.,  R.  Co., 
16  S.  C.  624,  630;  State  v.  Hood.  49 
8.  C  L.  177,  185  (defining  "stock"  ot 
a  railroad  company  and  adding:  "In 
its  original  form,  it  Is  the  sum  of  the 
moneys,  contributed  In  fixed  propor- 
tions, for  the  purposes  of  the  ad- 
venture, by  the  persons  willing  to 
take  part  in  it,  but,  by  speedy  con- 
version. It  becomes  the  lands,  rights 
of  way,  roadbed,  track,  depots,  work- 
ehops,  machinery,  engines,  carriages, 
Ac,  acquired,  or  constructed  by  or 
for  the  company,  and  the  franchises 
derived  from  the  Legislative  grant"). 

See  Infra  {  499. 

84.  U.  S. — Central  R,  etc.,  Co.  v. 
Wright,  164  U.  S.  327.  17  SCt  80.  4t 
L.  ed.  464;  Continental  Securities 
Co.  V.  Interborough  Rapid  Transit 
Co.,  166  Fed.  946;  Sturges  v.  Stetson, 
23  F.  Cas.  No.  13,668,  1  BIss.  246. 

Cal.— Parker  v.  Otis,  130  Cal.  822. 
«2  P  571,  927,  92  AmSR  56  [aff  187 
U.  S.  606,  23  set  168,  47  L.  ed.  323). 

Conn. — Lockwood  v.  Weston,  61 
Conn.  211,  23  A  9. 

Ga. — Seawright  v.  Dickson,  16  Ga. 
A.  436.  85  SB  626. 

Ky. — Henderson  Bridge  Co.  v. 
Com.,  99  »y.  «28,  81  SW  486,  17  KyL 
389.  29  LRA  73. 

Me. — Sweetsir  v.  Chandler,  98  Me. 
145.  56  A  584. 

N.  J. — Princeton  Bank  v.  Crozer, 
22  N.  J.  L.  388,  63  AmD  264. 

N.  C. — Public  Treasurer  v.  Petway, 
65  N.  C  396.  406.        • 

Tenn. — Union  Bank  v.  State,  9 
Yerg.  490. 

,  Tex.— Harrison  v.  Vines,  46  Tex. 
15;  Thayer  v.  Wathen,  17  Tex.  Civ. 
A  312.  44  SW  904. 

Utah. — Commercial  Nat.  Bank  v. 
C'hambers,  81  Uta)i  824,  61  P  660,  66 
LRA  34«  latr  182  U.  S.  656.  21  SCt 
863.  45  L.  ed.   1227]. 


W.  Va. — Lipscomb  v.  Condon,  66 
W.  Va.  416.  49  SB  892,  107  AmSR 
988,  67  LRA  670. 

Wis.— -State  V.  Lewis.  118  Wis.  432, 
96  NWt388;  Pletsch'^v.  Krause,  116 
Wis.  344,  93  NW  9. 

EIng. — Morrice  v.  Aylmer,  L.  R.  10 
Ch.  148. 

See  infra  i  606. 

[a]  "  <8toelc'  M  ths  wotd  is  ordl- 
Baxily  vasd,  means  one  share  or 
more,  or  an  interest  great  or  small, 
in  a  corporation  or  company  organ- 
ised generally  for  the  profit  of  the 
shareholders  or  stock-owners,  and 
geneially  having  a  value  on  the 
market,  or  being  at  least  saleable  to 
some  limited  number  of  persons  in- 
terested In  corporations  or  stock 
companies  of  that  particular  char- 
acter." Seawright  v.  Dickson,  16  Qa. 
A.  436,  444,  85  SB  626. 

8S.  Continental  Securities  Co.  v, 
Interborough  Rapid  Transit  Co.,  166 
Fed.  946:  Michigan  Cent.  R.  Co.  v. 
Porter,  17  Ind.  880;  Henderson  Bridge 
Co.  V.  Com.,  99  Ky.  628,  81  SW  486, 
17  KyL  389,  29  LRA  73;  Hancock  v. 
Singer  Mfg.  Co.,  62  N.  J.  L.  289,  41 
A  846,  42  LRA  852. 

80.  PleUch  V.  Krause,  116  Wis. 
844,  93  NW  9.     See  infra  j  698. 

[a]  To  'laans  any  stookf  Is  to  is- 
sue a  "certificate  of  stock,"  and 
where  the  phrases  occur,  although 
coupled  by  the  word  "or,"  they  mean 
the  same.  Pletsch  v.  Krause,  116 
Wis.   344,  349,  351,  88  NW  9. 

87.  Henderson  Bridge  Co.  v. 
Com.,  99  Ky.  623,  31  SW  486,  17  KyL 
389,  29  LRA  73.    See  infra  i  601. 

[a]  Applioatlon  of  mU. — The  sale 
of  all  the  stock  of  a  corporation  Is 
In  legal  effect  a  sale  of  all  Its  assets. 
Benedict  v.  Dakin,  248  111.  884,  90 
NB  712. 

88.  Henderson  Bridge  Co.  v.  Com., 
99  Ky.  62S,  31  SW  486.  17  KyL  389. 
29  LRA  73;  State  v.  Hood,  49  S.  C. 
L.  177. 

89.  Sturges  v.  Stetson,  28  F.  Cas. 
No.  13.568,  1  Biss.  246. 

Actual  ana  votsnthj  stook  see  in- 
fra ;  604. 

90.  Cross  refsrsnoss: 

Amount   of    capital    stock   see   infra 

§   618. 
Power   to    create   capital    stock   and 

shares  see  Infra  (  517. 
Propriety    and    necessity    of    capital 

stock  and  shares  see  Infra  {  616. 
Treasury  stock  see  infra  {  554  et  seq. 
Unissued  stock  see  infra  i  552. 

91.  U.  S. — OPowers  v.  Detroit,  etc., 
R.  Co..  201  U.  S.  543,  26  SCt  566.  50 
L.  ed.  860;  Trask  v.  Maguire,  18  Wall. 
391,  402,  21  L.  ed.  938;  Georgia  R.. 
etc.,  Co,  V.  Wright,  132  Fed.  912  [aff 
216  U.  S.  420.  30  SCt  242,  64  L.  ed. 
644];  Armstrong  v.  Union  Trust,  etc, 
Bank,  248  Fed.  268. 

Cal. — Schulte  v.  Boulevard  Gardens 
Land  Co..  164  Cal.  464,  129  P  582.  44 
LRANS  166,  AnnCasl914B  1013- Kohl 
V.  Lilienthal,  »1  Cal.  378,  20  P  401, 
22  P  689,  6  LRA  620. 

Conn. — Stamford  Trust  Co.  v.  Tale, 
etc..  Mfg.  Co.,  88  Conn.  48,  76  A  90; 
Smith  V.  Dana,  77  Conn.  548.  CO  A 
117,  107  AmSR  61,  69  LRA  76. 

Ind. — Markle  v.  Burgess,  176,  Ind. 
25,  95  NB  808. 

Iowa. — Judy  v.  Beckwith.  137  Iowa 
24,  114  NW  665,  16  LRANS  142,  15 
AnnCas  890. 

Ky. — Rider  v.  Delker,  etc.,  Co.,  146 


said,  than  power  in  the  directors  to  receive  sub- 
scriptions for  stock.*" 

[i  499]  2.  Capital  Stock  and  Oapital°°— a. 
Definition  of  Capital  Stock.  The  "capital  stock" 
of  a  corporation,  in  the  strict  and  proper  sense,  is 
the  stkm  total  fixed  by  the  charter  or  articles  of  in- 
corporation as  the  amount  paid  in  or  to  be  paid  in 
as  the  capital  upon  which  the  corporation  is  to  do 
business,  or  the  fund  rff  money  or  other  property 
fixed  as  the  basis  for  conducting  the  business  of  the 
corporation,*^  as  distinguished  from  the  shares 
representing  the  separate  interest  of  the  individual 
stockholders;'*  or,  in  other  words,  the  money  or  its 

Ky.  684,  140  SW  1011,  89  LRANS 
1007. 

N.  J. — ^American  Pig  Iron  Storage 
Co.  v.  State'  Bd.  of  Assessors.  66  N. 
J.  L.  389,  29  A  ISO  [quot  Cook  Stock 
&  Stockh.  9  8]. 

N.  Y. — Chrlstensen  v.  Bno,  106  N. 
Y.   97,  12  NB  648,  60  AmR  429. 

Or. — Coyote  Gold,  etc.,  Min.  Co.  v. 
Ruble,  8  Or.  384,  298. 

Fa. — Person,  etc.,  Co.  v.  Lipps,  218 
Pa.  99.  67  A  1081. 

Tenn. — Tradesman  Pub.  Co.  v. 
KnozvlUe  Car  Wheel  Co.,  96  Tenn. 
634,  32  SW  1097,  49  AmSR  948,  31 
LRA  593. 

Wis. — ^Wells  V.  Green  Bay ,_  eta. 
Canal  Co.,  90  Wis.  442.  64  NW  69; 
State  Bank  v.  Milwaukee,  18  Wis. 
281. 

[a]  Stoolc  wbsthar  prefsmd  ev 
taT 


(1)  is  capital  or  capital 
stock.  State  v.  Norwich,  etc.,  R.  Co.. 
SO  Conn.  290;  Fryer  v.  Wiedman,  148 
Ky.  879,  146  SW  752,  89  LRANS  1011: 
Rider  v.  John  G.  Delker.  etc.,  Co.,  146 
Ky.  634,  140  SW  1011,  39  LRANS 
1007;  Heller  v.  National  Mar.  Bank, 
89  Md.  602,  610,  43  A  800;  73  AmSR 
212,  46  LRA  438;  Weaver  Power  Co. 
V.  Elk  Mountain  Mill  Co.,  154  N.  C. 
76,  69  SB  747.  See  also  infra  S  574. 
(2)  But  the  term  "capital  stock"  may 
be  used  to  the  exclusion  of  preferred 
stock  and  as  meaning  common  stock 
only.  Miller  v.  A.  D.  Baker  Co.,  208 
Fed.  190. 

98.  Farrlngton  v.  Tennessee,  96 
U.  S.  679,  24  L.  ed.  658;  Bailey  v. 
Clark,  21  Wall,  (U.  S.)  284,  22  L. 
ed.  6^1. 

93.  U.  S. — Powers  v.  Detroit,  etc, 
R  Co.,  201  U.  S.  643,  26  SCt  556.  50 
La  ed.  860;  Bank  of  Commerce  v. 
Tennessee,  161  U.  S.  134,  16  SCt  456, 
40  L.  ed.  645;  Trask  v.  Maguire,  18 
Wall.  391,  402,  21  L.  ed.  938;  Georgia 
R.,  etc..  Co.  v.  Wright,  182  Fed.  912 
rait  218  U.  S.  420,  30  SCt  242,  64 
L.  ed.  6441. 

Cal. — Schulte  v.  Boulevard  Gardens 
Land  Co.,  164  Cal.  464,  129  P  582,  44 
LRANS   156,   AnnCasl914B    1013. 

Ida. — Welser  Nat.  Bank  v.  Jeffreys, 
14  Ida.  C69.  95  P  28. 

Iowa. — Judy  v.  Beckwith,  137  Iowa 
24,  114  NW  666,  15  LRANS  142,  15 
AnnCas  890. 

N.  Y.— Peo.  v.  Morgan,  178  N.  Y. 
433,  70  NB  967,  67  LRA  960;  Peo.  V. 
Kelsey,  105  App.  Div.  176,  93  NYS 
369  [aff  182  N.  T.  526  mem,  74  NB 
1123  mem];  Peo.  v.  Feitner,  92  App. 
Div.  518,  87  NYS  304;  Peo.  v.  Knight, 
75  App.  Div.  184.  77  NYS  398. 

Wis. — Pletsch  V.  Krause.  116  Wis. 
344,  98  NW  9;  Second  Ward  Sav. 
Bank  v.  Milwaukee,  94  Wis.  687,  69 
NW  359. 

See  Infra  {  606. 

[a]  The  entlr*  pioe««da  of  salsa 
by  a  coiporatlon  of  Its  own  stock, 
even  when  sold  for  more  thap  par 
value,  are  part  of  Its  capital  stock. 
Merchants',  etc..  Reporting  Co.  V. 
Touts,  (Cal.  A)  178  P  540  (holding 
that  the  term  "capital  stock,"  In  Its 
prlnuiry  sense,  means  fund,  property, 
or  other  means  contributed  or  agreed 
to  be  contributed  by  shareholders  as 
financial  basis  for  prosecution  of 
business  of  corporation,  being  made 
directly  through  stock  subscrlptions,p 
or  indirectly  through  declaration  of^ 
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equivalent  advanced  by  the  corporators  or  members 
as  the  capital,  vhich  is  usually  for  convenience 
divided  into  equal  amounts  called  shares,  for  which 
each  member  is  entitled  to  a  certificate,  showing 
the  number  of  shares  he  has  in  the  company.** 

Money  borrowed  by  the  corporation  forms  no 
part  of  its  capital  stock.** 

The  franchise  of  a  corporation  constitutes  no 
part  or  element  of  its  capital  stock.** 

Other  uses  of  term  "capital  stock."  The  term 
"capital  stock,"  however  like  the  term  " stock, "'^ 
is  used  in  statutes  and  otherwise  in  other  senses 
than  that  referred  to  above  as  its  proper  meaning. 
Thus  it  is  sometimes  used  to  designate  the  shar^  of 
stock  in  the  hands  of  the  stockholders;**  and  some- 
times as  meaning  the  property  in  which  the  capital 
stock  proper  is  invested,'*  or  even  the  entire  prop- 
erty or  assets  of  the  corporation,  including  its 
franchises.^ 

As  "credit."  The  capital  stock  of  a  corporation 
is  not  a  "credit"  nor  "moneys  and  credits."^ 

Value  ttnd  amount.  The  value  of  the  capital 
stock  is  measured  by  that  of  the  corporate  prop- 
erty,^ but  the  amount  remains  as  fixed  by  the  char- 
ter until  changed  in  some  authorized  mode.*    The 


amount  of  capital  stock  is  not  confined  to  the  sum 
actually  paid  in,  but  includes  the  amount  originally 
subscribed  for,  whether  fully  paid  up  or  not.'  On 
the  other  hand,  the  amount  of  capital  stock  is  lim- 
ited to  the  amount  actually  subscribed  for  and 
issued,  and  is  not  necessarily  the  amount  named  in 
the  articles  of  association,  the'  latter  being  merely 
the  authorised  capital  stock.* 

Notes  as  capital  etodc  Where  the  charter  of  a 
corporation  having  no  capital  stock  authorizes  the 
company  to  receive  notes  from  its  members,  and 
to  negotiate  the  same  for  the  purpose  of  paying 
claims  or  otherwise  in  the  course  of  its  business, 
and  compensation  is  to  be  allowed  and  paid  the 
makers  of  the  notes  at  a  rate  to  be  determined  by 
the  trustees,  such  notes  are  to  be  iregarded  'as  the 
capital  stock  of  the'  company,  or  a  substitute  there- 
for.' 

[i  500]  b.  Deflniti<m  of  OapitaL^  The  word 
"capital"  as  applied  to  corporations  is  often  and 
perhaps  more  properly  used  as  substantially  synony- 
mous with  capital  stock  in  its  proper  sense,  or  as 
meaning  the  money  or  property  furnished  in  pay- 
ment of  capital  stock,*  as  shown  in  the  preceding 


stock  dividends);  Dodge  v.  Ford 
Motor  fco.,   (Mich.)  170  NW  868. 

94.  State  v.  Cheraw,  etc„  R.  Co.,  16 
S.  C.  B24,  52S.  And  see  Continental 
Securities  Co.  v.  Interborough  Rapid 
Transit  Co.,  166  Fed.  946. 

[a]  Otlur  daflnlttona. — There  have 
been  many  Judicial  definitions  of  the 
phrase  "capital  stock,"  but  they  cor- 
respond In  substance  with  those 
given  In  the  text.  See  the  following 
cases:  Farrington  v.  Tennessee,  96 
T7.  S.  679,  24  L.  ed.  568;  Sanger  v. 
Upton,  91  IT.  S.  66,  23  L.  ed.  220; 
Upton  v.  Trlbllcook,  91  U.  S.  46,  2S 
L.  ed.  203;  Bailey  v.  Clark,  21  Wall. 
(U.  S.)  284,  22  Li.  ed.  661;  Continental 
Securities  Co.  v.  Interborough  Rapid 
Transit  Co.,  165  Fed.  945;  Foster  v. 
Seymour.  23  Fed.  66,  23  Blatchf.  107; 
Commercial  F.  Ins.  Co.  v.  Montgom- 
ery County  Bd.  of  Revenue,  99  Aht. 
1.  14  S  490,  42  AmSR  17;  St.  Louis, 
etc.,  R.  Co.  y.  Loftin,  30  Ark.  693 
[affi  98  U.  S.  569,  26  L.  ed.  222];  Tap- 
soott  V.  Mexican  Colorado  River 
Land  Co.,  163  Cal.  664,  96  P  271:  San 
Francisco  v.  Spring  Valley  water 
Works,  83  Cal.  624;  San  Francisco  v. 
Spring  Valley  Water  Works,  64  Cal. 
671:  Payne  v.  Elliott,  64  Cal.  839,  36 
AmR  80;  Martin  v.  Zellerbach,  38  Cal. 
300,  99  AraD  366;  Lockwood  v. 
Weston,  61  Conn.  211,  23  A  9;  Crandall 
V.  Lincoln,  62  Conn.  73,  62  AmR  660; 
State  V.  Norwich,  etc.,  R.  Co.,  30 
Conn.  290;  Ward  v.  GriswoldviUe 
Mfg.  Co.,  16  Conn.  693  (holding  that, 
where  the  charter  of  a  corporation 
provided  that  its  capital  stock  should 
not  exceed  fifty  thousand  dollars,  and 
should  be  divided  Into  shares  of  one 
hundred  dollars  each,  the  par  value 
of  the  number  of  shares  subscribed, 
and  not  the  sum  actually  paid  in  on 
them,  constituted  the  capital  stock  of 
the  corporation);  Hlghtower  v. 
Thornton,  8  Ga.  486,  52  AmD  412  (the 
amount  of  shares  subscribed  and  not 
the  sums  actually  paid  in)-  Weiser 
Nat.  Bank  v.  Jeffreys,  14  Ida.  659, 
95  P  23;  Slater  v.  Taylor,  241  111.  102, 
89  NE3  271;  St.  Louis  Consolidated 
Coal  Co.  V.  Miller.  236  111.  149.  86  NB 
206;  Judy  v.  Beckwlth.  137  Iowa  24, 
114  NW  666,  15  LRANS  142,  16  Ann 
Cas  890;  Henderson  Bridge  Co.  v. 
Com.;  99  Ky.  823,  31  A  486,  17  KyL 
389,  29  LRA  73;  Field  v.  Pierce,  102 
Mass.  263;  Bent  v.  Hart.  10  Mo.  A. 
143  [aff  73  Mo.  641];  Thompson  v. 
Reno  Sav.  Bank,  19  Nev.  103,  7  P  68, 
3  AmSR  797;  Betvldere  Bank  v.  Tunis, 
23  N.  J.  L.  546;  State  v.  Morrlstown 
Fire  Assoc,  23  N.  J.  L.  196;  Ooodnow 
v.   American   Writing   Paper   Co.,   73 


N.  J.  Bq.  692,  69  A  1014;  Peo.  v.  Colo- 
man,  126  N.  T.  433,  27  NE  818,  12 
LRA  762:  Chrlstensen  v.  Eno,  106  N. 
Y.  97,  12  NE  648,  60  AmSR  429;  Wil- 
liams v.  Western  Union  Tel.  Co.,  93 
N.  T.  162;  Burrall  v.  Bushwlck  R.  Co., 
75  N.  Y.  211;  Buffalo  Mut.  Ins.  Co.  V. 
Erie  County,  4  N.  Y.  442;  Peo.  v. 
Kelsey,  105  App.  Dlv.  176.  93  NYS 
369  taff  182  N.  Y.  526  mem,  74  NE 
1123  memf:  Peo.  v.  Wemble,  78  Hun 
63,  29  NYS  92  [aff  160  N.  T.  46,  44 
NE  7871;  Peo.  v.  New  York  County 
Tax  Comrs.,  40  Barb.  (N.  Y.)  834; 
Barry  v.  Merchants'  Exch.  Co.,  1 
Sandf.  Ch.  (N.  Y.)  280;  Weaver  Power 
Co.  V.  Elk  Mountain  Mill  Co.,  154  N. 
C.  76,  69  SB  747;  Hobgood  v.  Ehien, 
141  N.  C.  344,  53  SE  857;  Wilmington 
Underwriters*  Ins.  Co.  v.  Stedman, 
130  N.  C.  221,  41  SB  279:  Lee  v. 
Sturges,  46  Oh.  St.  153.  19  NB  560,  2 
LRA  556;  Jones  v.  Davis,  35  Oh.  St. 
474;  American  L.  Ins.  Co.  v.  Fergu- 
son, 66  Or.  417,  134  P  1029;  Union 
Pac.  L.  Ins.  Co.  v.  Ferguson.  64  Or. 
395,  129  P  629,  130  P  978,  43  LRANS 
958;  Com.  v.  Lehigh  Ave.  R.  Co..  129 
Pa.  406,  18  A  498,  6  LRA  367;  State 
v.  Cheraw,  etc..  R.  Co.,  16  S.  C.  624; 
State  Bank  v.  Charleston,  87  S.  C.  L. 
342;  Tradesman  Pub. -Co.  v.  KnoxvIIle 
Car  Wheel  Co.,  96  Tenn.  634.  »2  SW 
1097,  49  AmSR  943,  31  LRA  698; 
Union  Bank  v.  State,  9  Yerg.  (Tenn.) 
490;  General  Bonding,  etc.,  Ins.  (JO. 
V.  Stosely,  (Tex.  Civ.  A.)  174  SW 
1031;  Cooper  v.  Utah  Light,  etc.,  Co., 
36  Utah  670,  102  P  202,  186  AmSR 
1075;  State  v.  Clement  Nat.  Bank,  84 
Vt.  167,  78  A  944,  AnnCasl912D  22: 
In  re  Wells,  166  Wis..  294,  144  NW 
174;  Pletsch  v.  Krause,  116  Wis.  344, 
93  NW  9;  State  Bank  v.  Milwaukee, 
18  Wis.   281. 

96.  State  V.  Cheraw,  etc.,  R.  Co.. 
16  S.  C.  624.  And  see  Bailey  v.  Clark, 
21  Wall.   (U.  8.)  284,  22  L.  ed.  651. 

se.  Peo.  V.  Coleman,  135  N.  Y.  231, 
31  NB  1022. 

97.  See  supra  J  498. 

9&  Peo.  V.  Chicago  Gas  Trust  Co., 
130  111.  268,  280,  22  NB  798,  17  AmSR 
319,  8  LRA  497;  Penrose  v.  Chailraix, 
106  La.  260,  SO  B  718;  Goodnow  v. 
American  Writing  Paper  Co.,  73  N.  J. 
Bq.  692,  69  A  1014.  See  supra  t  498; 
Infra  S  506. 

99.  Bibb  County  v.  Central  R.,  etc., 
Co.,  40  (Ja.  646;  Goodnow  v.  American 
Writing  Paper  Co.,  73  N.  J.  Bq.  692, 
69  A  1014;  Cooper  v.  Utah  Light,  etc., 
Co.,  35  Utah  570,  102  P  202,  186 
AmSR  1075.    See  infra  >  501. 

1.  Peo.  V.  Chicago  Gas  Trust  Co., 
180  111.  268,  22  NE  798,  17  AmSR  819, 


8  LRA  497;  Henderson  Bridge  Co.  v. 
Com..  99  Ky.  623,  31  SW  486,  17  KyL 
389,  29  LRA  73.  See  supra  {  498; 
Infra  {  601. 

3.  Wahkonaa  Inv.  Co.  v.  Tt.  Dodge. 
125  Iowa  148,  100  NW  517.  See  also 
Infra  t  511;  Stock  [36  Cyc  1302]. 

3.  Colt  v.  North  Carolina  Gold 
Amalgamating  Co.,  14  Fed.  12  [all 
119  U.  S.  848,  7  set  281,  30  L.  ed. 
420];  Henderson  Bridge  (Jo.  v.  Com.. 
99  Ky.  623.  31  SW  486,  17  KyL  389. 
29  LRA  73;  Raleigh,  etc.,  R.  Co.  v. 
Wake  County,   87   N.  C.   414. 

4.  Peo.  v.  Bankena'  Uoan.  etc,  Co.. 
IS  Misc.  221,  34  NYS  286.  And  see 
infra  {  601. 

[a]  BadnolBf  tlu  book  vmlos  of 
■haxM  by  charging  losses  pro  rata 
against  the  shares  of  the  stockhold- 
ers does  not  amount  to  a  reduction  of 
the  capital  stock  of  the  company. 
Peo.  v.  Bankers'  iioan,  etc.,  Co..  IS 
Misc.  221.  34  NYS  236. 

XnoraaM  aad  cadootlMi  of  atook  see 
infra  I  723  et  seq. 

6.  U.  S. — Farrington  v.  Tennessee, 
96  U.  S.  679,  24  L.  ed.  668;  Armstrong 
v.-  Union  Trust,  etc.,  Bank,  248  Fed. 
268. 

C!onn. — Ward  v.  GriswoldviUe  Mfg. 
Co^  16  Conn.   693. 

(la. — Hlghtower  v.  Thornton,  8  Ga. 
486,  62  AmD  412. 

N.  Yi — Peo.  V.  New  York  T«I 
Comrs.,  23  N.  Y.  192  [rev  on  other 
grounds  2  Black  CU.  S.)  620,  17  L  ed. 
467]. 

Pa. — Lane's  App.,  106  Pa.  49,  61 
AmR  166.  But  to  the  contrary  see 
(3om.  V.  Lehigh  Ave.  R.  Co.,  129 
Pa.  405,  18  A  414,  498,  S  LRA  367. 

"Tenn. — ^Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Cto.,  96  Tenn. 
634,  32  SW  1097,  49  AmSR  »4t,  81 
LRA  693. 

Va. — Commonwealth  Bank  v.  Bich- 
mond,  79  Va.  113. 

&  Greenpoint  Surar  Ck>.  v. 
Whitln,  69  N.  Y.  828;  Pratt  v.  Mun- 
Bon,  17  Hun  (N.  T.)  476;  Flsk  v. 
Chicago,  etc.,  R.  Co..  63  Barb.  (N.  Y.) 
513,  4  AbbPrNS  378,  38  HowPr  20: 
Cora.  V.  Lehigh  Ave.  R.  Co.,  129  Pa. 
405,  18  A  414,  498,  t  LRA  367;  Phila- 
delphia V.  Ridge  Ave.  Pass.  R.  Co., 
102  Pa.  190;  Philadelphia  v.  Phila- 
delphia, etc..  Pass.  R.  Co..  62  Pa.  177. 
See  infra  |   604. 

7.  Howard  v.   Palmer,   84   Me.    ?6 
B.    WltUa  aiMalac  of  tax    law« 

see  generally  Taxation  t37  C:7C  S721. 

9.    U.    S. — In    re    Desnoyers    Shoe 

Co..  224  Fed.  372,  140  CCA  68:    U.  S. 

V.   Montreal  Bank,   21   Fed.    236;   Me- 


For  Utter  0M*«.  aevelopmenta  and  oliaav*'  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  autnber. 
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[14  C.  J.]     381 


section.^"  But  the  term  is  also  used  in  other  senses, 
and  particularly  in  its  economic  sense  as  "wealth 
in  use,"  to  designate  the  property  used  in  the 
business  of  the  corporation,  or  even  the  sum  total 
of  all  its  assets,^^  so  that  its  meaning  in  any  par^ 
tieular  case  depends  upon  the  connection  in  which 
it  is  used."  The  term  "capital"  has  also,  like 
the  term  "capital  stock,"**  occasionally  beeii  used 
to  denote  or  to  include  the  shares  or  rights  of  the 
stockholders  in  a  corporation,"  although  in  the 
proper  sense  the  tetm  clearly  has  no  such  signifi- 
cance." 
[i  501]  e.  Distinction  between  Capital  Stock  and 


ehanlca',  etc..  Bank  v.  Townsend,   16 
F.  Cas.  No.  9.381,  5  Blafchf.  315. 

Cal. — Schulte  v.  Boillevard  Gardens 
Land  Co.,  1«4  Cal.  464,  12t  P  682 ,•44 
LRAN3  16S,  AnnCa8l914B  1013: 
Kohl  V.  liiUenthal,  81  Cal.  878,  20  1^ 
101.  22   P  689,   6  LRA  520. 

Colo. — Bivens  v.  Hull,  B8  Colo.  338, 
146  P  694. 

Conn. — State  ▼.  Norwich,  etc.,  R. 
Co.,  30  Conn.  290. 

Del. — In  re  International  Radiator 
Co.,  (Ch.)  92  A  2B5.  And  see  Bryan 
V.  AUten.  86  A  674  [rev  (Ch.)  82  A 
S17]. 

Ind. — Richmond  First  Nat.  Bank  v. 
Turner,  154  Irid.  456,  57  NE  110. 

Ky. — Rider  v.  John  G.  Delker,  etc., 
Co..  145  Ky.  634,  140  SW  1011,  89 
LEANS  1007. 

La. — New  Orleans  City  Gas  Ught 
Co.  V.  Board  of  Assessors,  31  La. 
Ann.  475. 

Mich. — Union  Trust  Co.  v.  Radford, 
17«  Mich.   50,   141  NW  1091. 

Mis9. — Crenshaw  Oil  Co.  v.  John- 
ton,  94  Miss.    773,   48   S.  5. 

N.  J. — ^Audenried  v.  East  -  Coast 
MUUng  Co.,  68  N.  J.  Eq.  460,  59  A 
577. 

N.  T.— Peo.  V.  MorsaD,  178  N.  T. 
413.  70  NB  967.  67  LRA  i«0\JP«o.  v. 
Coleman.  135  N.  Y.  231,  81  NB  1022: 
Christenaen  v.  Eno,  106  N.  T.  97,  12 
XE  648,  60  AmR  429;  Peo.  ▼.  Sohmer, 
1«2  Apr-  Dlv.  433,  147  NTS  611  [afl 
213  N.  T.  702  mem,  108  NE  1105 
mem];  Peo.  v.  Kelsey,  105  App.  Dlv. 
176.  93  NTS  369  [aff  182  N.  T.  526 
mem,  74  NB  1128  mem.1;  Peo.  v. 
Roberts,  66  App.  Dlv.  157,  72  NTS 
950. 

Oh.— State  v.  Jones,  51  Oh.  St.  492, 
17  NE  945:  Lee  v.  Sturges,  46  Oh.  St 
153,  19  NB  560.  2  LRA  666. 

Or. — American^  L.  Ins.  Co.  v.  Fer- 
guson, 66  Or.  ill,  134  P  1029;  Union 
Pac  L.  Ine.  Co.  v.  Ferguson,  64  Or. 
395,  129  P  629,  ISO  P  978,  48  LRANS 
968. 

Pa. — Lackawanna  County  v.  Scran- 
ton  First  Nat.  Bank,  94  Pa.  221. 

S.  C. — State  V.  Cheraw,  etc,  R.  Co., 
16  S.  C.   524. 

Vt.— Foster  v.  Stevens,  68  Vt.  176, 
22  A  78.  79,  13  LRA  166. 

Va. — Com.  v.  Charlottesville  Per- 
petual Bldg.,  etc.,  Co.,  90  Va.-  790,  20 
SB  364,  44  AraSR  950. 

Wis. — Superior  First  Nat.  Bank  v. 
Douglas  County,  124  Wis.  16,  102  NW 
315,   4  AnnCas   34. 

N.  S. — ^Kennedy  v.  Acadia  Pulp, 
eta.  Hills  Co.,  Ltd.,  38  N.  S.  291. 

"The  capital  of  the  corporation  Is 
the  money  furnished  by  subscribers 
or  promoters  of  the  corporation  to  be 
used  by  it  in  its  business  or  under- 
taking. While  the  capital  stock  of 
the  corporation  is  the  authorized 
amount  of  the  capital  to  be  sub- 
scribed by  the  stockholders  and  to  be 
contributed  for  the  purposes  of  the 
corporation,  the  capital  Is  the 
amount  contributed,  and  the  stock 
subscription  represents  the  amount 
agreed  to  t>«  contributed.  The  sub- 
scribed capital  stock  represents  the 
capital,  ana  stands  as  a  guaranty  to 
the  public  of  it«  ability  to  meet  its 
obligations,  and  Is  not  subject  to 
disposal  at  the  whim  of  the  pro- 
moters or  directors."  American  L. 
Ina.  Co.  V.  Ferguson,  66  Or.  417,  423, 
1J4   P  1029. 

"When  applied  to  c<Jrporations,  the 
■woti  'capital'  is  sometimes  used  in. 


the  sense  of  oon)orat«  property, 
and  is  distlnguli^ea  from  the  shares 
and  certificates  of  stock,  which  are 
the  individual  property  of  the  stock- 
holders and  form  no  part  of  the 
capital  of  the  company.  .  .  .  But 
the  capital  of  a  corjraratlon,  is  gen- 
erally understood  and  defined  to  be 
the  property  or  means  contributed  by 
the  stockholders  as  the  fund  or 
basis  for  the  business  or  enterprise 
for  which  the  corporation  was 
formed.  The  word  'stock'  is  some- 
times added,  and  the  <  phrase  'capi- 
tal stock'  Is  used  convertlbly  with 
the  word  'capltaL' "  Iron  R.  Co.  v. 
Lawrence  Furnace  Co.,  49  Oh.  St.  102, 
112,  30  NH  616. 

[a]  Ketteia  patent,  pnroluwad  by 
■took  Issued  t&arefor,  are  a  part 
of  the  invested  capital  of  a  corpora- 
tion. American  Mutoscope  Co.  v. 
State  Bd.  of  Assessors,  70  N.  J.  L. 
172.  66  A  369. 

[b]  IConsy  Irarxowed. — ^Bailey  v. 
Clark,  21  Wall.  (U.  S.)  284,  22  L.  ed. 
651  (holding  that  the  term  "capital," 
In  reference  to  banking,  does  not  In- 
clude money  borrowed  from  time  to 
time  in  the  course  of  business).  And 
see  supra  {  499  text  and  note  96. 

10.  See  supra  8  499. 

11.  Conn. — Smith  v.  Dana,  77 
Conn.  643,  60  A  177,  107  AmSR  51,  69 
LRA  76;  Batterson'a  App.,  72  Conn. 
374,  44  A  546. 

Qa, — Georgia  R.,  eta,  Co.  v.  Wright, 
125  Ga.  589.  54  SB  62  [rev  on  other 
grounds  Zoi  U.  S.  izt,  28  SCt  47, 
52  L.  ed.  134,  12  AnnCas  4631. 

Iowa. — Iowa  State  Sav.  Bank  v. 
Burlington,  98  Iowa  787,  61  NW  851. 

Mich. — Union  Trust  Co.  v.  Rad- 
ford,  176  Mich.   60,    141   NW  1091. 

Miss.— Haslehurst  Oil  Mill,  etc, 
Co.   V.  Deceit,   83   S   412. 

N.  J. — State  V.  Morrlstown  Fire 
Assoc,  23  N.  J.  L.  196;  Landls  v. 
Sea  Isle  City  Hotel  Co.,  (Ch.)  31  A 
765. 

N,  T.— Christensen  v.  Bno,  106  N. 
T.  97,  12  NB  648,  80  AmR  429:  Peo. 
v.  New  York  Tax  Corars.,  23  N.  T. 
192  [rev  on  other  grounds  2  Black 
(U.  S.)  620'  17  L.  od.  451];  Peo.  v. 
New  Tork  County,  16  N.  Y.  424;  Peo. 
V.  Barker,   75  Hun  6,   26   NTS  971. 

Pa. — Persons,  etc.,  Co.  v.  Lipps, 
219  Pa.  99,  67  A  1081  ("actual  capi- 
tal"). 

Va. — Brldgewater  Mfg.  Co.  V. 
Funkhouser,  116  Va.  476,  79  SB  1074; 
West  V.  Newport  News,  104  Va.  21, 
51  SE  206. 

Wis.— In  re  Wells,  166  Wis.  294, 
144  NW  174;  State  v.  Lewis,  118  Wis. 
432,  95  NW  888;  Wells  v.  Green  Bay, 
etc.  Canal  Co.,  90  Wis.  442,  64  NW 
69. 

[a]  "Xbe  wosd  'capital'  is  unam- 
biguous. It  slgnifles  the  actual  es- 
tate, whether  in  money  or  property, 
which  is  owned  by  an  Individual  or 
a  corporation.  In  reference  to  a  cor- 
poration. It  is  the  aggregate  of  the 
sum  subscribed  and  paid  in,  or 
secured  to  be  paid  In,  by  the  share- 
holders, with  the  addition  of  all 
gains  or  rroflts  realized  in  the  use 
and  investment  of  those  sums,  or,  if 
losses  have  been  incurred,  then  It  Is 
the  residue  after  deducting  such 
losses."  Peo.  v.  New  York  Tax 
Corara,  28  N.  T.  192.  219  [rev  on 
other  grounds  S  Black  (U.  S.)  620, 
17    L.    ed.    461]. 

[b]  She  "Mpttal"  of  a  eoisocatton 


Property  or  Assets."  The  fund  provided  as  capi- 
tal stock  becomes  the  property  of  the  eorporation, 
but  the  capital  stock  of  a  corporation  is  not  the 
same  thing  as  the  property  of  the  corporation." 
Properly  speaking  the  term  "capital  stock,"  as 
has  already  been  stated,  means  the  sum  fixed  by 
the  charter  or  articles  of  incorporation  as  the 
amount  paid  in,  or  to  be  paid  in,  in  money  or  its 
equivalent,  as  the  capital  upon  which  the  corpora- 
tion is  to  do  business;*'  and  in  this  sense  it  is  dis- 
tinguishable from  the  tangible  property  and^  assets 
generally  of  the  corporation.**  The  property  of  a 
corporation  fluctuates  and  may  be  greater  or  less 

ia^  the  property  or  means  which  It 
"".n      '  '  ' 


owns  and  with  which  it  transacts 
business,  while  the  "capital  stock" 
Is  a  fixed  quantity,  representing  the 
Interests  of  the  sto^dcholders,  and  is 
their  property.  In  re  Wells,  168  Wis. 
294,  806,  144  NW  174.  And  see  to 
same  effect  Wetherbee  v.  Baker,  36 
N.   J.  Eq.   601. 

U.  Smith  V.  Dana,  77  Conn.  643, 
652,  60  A  177,  107  AmSR  61,  69  LRA 
76  (where  it  Is  salld,  collecting  many 
cases:  "Capital  is  a  term  which,  as 
applied  to  private  corporations  as 
ordinarily  constituted,  is  used  with 
widely  varying  significations.  In  one 
sense,    the   strict    sense.    It    Is    em- 

?loyed  to  designate  specifically  the 
und,  property  or  other  means  con- 
tributed, or  agreed  to  be  contributed, 
by  the  share  owners  as  the  financial 
basis  for  the  prosecution  of  the  busi- 
ness of  the  corporation,  such  contri- 
bution being  made  either  directly 
through  stock  subscriptions,  of  indi- 
rectly through  the  declaration  of 
stock  dividends.  As  thus  used  the 
term  slgnifles  those  resources  whose 
dedication  to  the  uses  of  the  cor- 
poration is  made  the  foundation  for 
the  Issuance  of  certificates  of  capital 
stock,  and  which,  as  the  result  of 
the  dedication,  become  Irrevocably 
devoted  to  the  s&tlsfactlon  of  all  the 
obligations  of  the  corporation.  Some- 
times the  term  capital  Is  used  when 
what  Is  meant  tp  be  deslgmated  is 
that  portion  of  the  assets  of  a  cor- 
poration, regardless  of  their  source, 
which  Is  utilized  for  the  conduct  of 
the  corporate  business  and  for  the 
purpose  of  deriving  therefrom  gains 
and  profits.  .  .  .  Frequently  the  term 
is  employed  in  a  still  wider  senses 
as  descriptive  of  all  the  assets; 
gross  or  vet,  of  a  corporation,  what- 
ever their  source.  Investment  or  em- 
ployment"). 

[a]  "WoiUny  oavital"  has  been 
held  to  mean  money  used  In  the  busi- 
ness of  the  company,  whether  bor- 
rowed on  debentures  or  raised  by  the 
sale  of  shares,  as  capital.  Kennedy 
V.  Acadia  Pulp,  etc.  Mills  Co.,  Ltd., 
38  N.  S.  291,  306. 

13.    See  supra  {  499. 

14k  Penrose  v.  Chaftraix,  106  La. 
250,  30  S  -718;  Richardson  v.  St. 
Albans,  72  Vt  1,  47  A  100;  Com.  v. 
Charlottesville  Perpetual  Bldg.,  etc., 
Co.,  90  Va.  790,  20  SE  364,  44  AmSR 
950;  State  v.  Liewls,  118  Wis.  432,  95 
NW  888. 

16.  Van  Allen  v.  Assessors,  8 
Wall.  (U.  S.)  673.  683,  18  L.  ed.  229; 
Brown  v.  French,  80  Fed.  166,  168. 
See  supra  }  499;  Infra  {  506. 

16.  Within  mesalnff  of  tas  laws 
see  generally  Taxation  [37  C?yc  672]. 

17.  Consolidated  Coal  Co.  v.  Mil- 
ler, 236  111.  149,  86  NE  205;  Markle 
V.  Burgess.  176  Ind.  25,  95  NE  308; 
Peo.  V.  Coleman,  136  N.  T.  231,  81 
NE  1022;  Burrall  v.  Bushwick  R.  Co., 
76  N.  T.  211;  Union  Bank  v.  State, 
8  Terg.  (Tenn.)  490.  And  see  other 
cases  Infra  this  section. 

18.  See  supra  I  499. 

19.  U.  S. — Central  R..  etc.,  Co.  ▼. 
Wright,  164  U.  S.  827,  17  SCt  80,  41 
L.  ed.  464;  Tennessee  v.  Whltworth, 
117  U.  S.  129.  6  SCt  646,  29  L.  ed. 
830;  Bank  of  Commerce  v.  Tennes- 
see, 104  U.  S.  493,  26  L.  ed.  810:  St. 
Louis,  etc.,  R.  Co.  v.  Lofttn,  98  U.  S. 
669.  26  U  edr.^^||^emphl..  ^j^^ 
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than  the  original  capital  invested  according  as  the 
business  has  resulted  in  a  profit  or  a  loss;  but  the 
capital  stock  remains  fixed  and  unaffected  by  the 
accidents  of  business.'" 

"Capital  stock"  sometimes  applied  to  prtverty 
or  assets.  The  term  "capital  stock"  is  often  used, 
however,  in  a  different  sense,  particularly  in  stat- 
ntes  relating  to  taxation,*'  and  as  including  all  the 
property  of  the  corporation  in  which  its  capital  is 
invested  and  which  is  employed  in  carrying  on  its 
business,  in  whatever  form,^  and  even  as  including 
the  entire  property  or  assets  of  the  corporation, 
tangible  and  intangible,*^  including  its  franchise  or 
including  its  franchise  or  franchises,**  contract  privi- 
leges. ***  and  good  will.**'*    So  it  is  said  that  capital 

Co.  V.  Oalnes,  »7  U.  S.  «»7,  707.  J4 
L,.  ed.   1091. 

Ala. — Commercial  F.  Ins.  Co.  v. 
Montgomery  County  Bd.  of  Revenue, 
99  Ala.  1,  14   S  490',  42  AmSR  17. 

Ark. — St.  Liouls,  etc.,  R.  v.  Loftln, 
30  Ark.  693  [aff  98  U.  S.  SS9,  26  U 
ed.   222]. 

Conn. — Smith  v,  Dana,  77  Conn. 
643,  60  A  117,  107  AmSR  61,  69  LRA 
76. 

III.— Slater  v.  Taylor.  241  111.  102, 
89  NB  271;  Quincy  R.  Bridge  Co.  v. 
Adams  County,  88  111.  616. 

Ind. — Markle  v.  Burgess,  176  Ind. 
25,    96    XB    308. 

Ky. — Henderson  Bridge  Co.  v.  Com., 
99  Ky.  623,  31  SW  486,  17  KyL.  889, 
29    LRA  73. 

N.  J. — American  Pig  Iron  Storage 
Co.  y.  State  Bd.  of  Assessors,  66  N. 
J.  L.  389,  29  A  160;  State  v.  Morris- 
town  Fire  Assoc,  23  N.   J.  I>.  196. 

N.  Y. — Chrlstensen  v.  Eno,  106  N. 
T.  97,  12  NB  648,  60  AmR  429;  Bur- 
rail  ▼.  Bushwlck  R.  Co.,  76  N.  Y.  211: 
Peo.  V.  Wemple,  78  Hun  63,  29  NY3 
92  [alf  160  N.  Y.  46,  44  NB  787); 
Barry  v.  Merchants'  Bxch.  Co.,  1 
Sandf.  Ch.  280. 

Pa. — Parson,  etc.,  Co.  v.  liipps,  219 
Pa.  99.  67  A  1081. 

Tenn. — Tradesman  Pub.  Co.  ▼. 
Knozvllle  Car  Wheel  Co.,  96  Tehn. 
tl34,  82  SW  1097,  49  AmSR  943,  31 
LRA  593;  Union  Bank  v.  State,  9 
Yerg.  490. 

Wis.— In  re  Wells,  166  Win.  294, 
144  NW  174;  Wells  v.  Qreen  Bay, 
etc.,  CanatCo.,  90  Wia  442,  64  NW 
69. 

aOk  U.  8. — ^Farrington  v.  Tennes- 
see, 96  U.  S.  «79,  24  U  ed..S68. 

Ala. — Commercial  F.  Ins.  Co.  v. 
Montgomery  County  Bd.  of  Revenue, 
99  Ala.  1,  14  S  490,  42  AmSR  17. 

N.  J. — State  V.  Morrlstown  B^re  A«- 
BOC,  23  N.  J.  L.  195. 

N.  Y. — Chrlstensen  v.  Eno.  106  N. 
Y.  97,  M  NB  648,  60  AmR  429;  WU- 
Hams  ▼.  Western  Union  Tel.  Co.,  91 
N.  Y.  162;  Barry  v.  Merchants'  Bxch. 
Co.,  1  Sandf.  Ch.  280. 

Pa. — Person,  etc,  Co.  v.  Llpps,  219 
Pa.  99.  67  A  1081. 

Tenn. — Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  96  Tenn. 
634,  32  SW  1097,  49  AmSR  943,  31 
LRA  593. 

Wis. — Wells  V.  Green  Bay,  etc.. 
Canal  Co.,  91  Wis.  442,  64  NW  69. 

ai.  statutes  relating  to  taTatUm 
see  Taxation  [37  Cyc  672]. 

33.  U.  S. — Bank  of  Commerce  v. 
Tennessee,  104  U.  S.  493,  26  L.  ed. 
810;  Chicago  Union  Tract.  Co.  v. 
State  Bd.  of  Bquallzatlon,  112  Fed. 
607. 

Cal.— Bume  v.  Lee,  166  Cal.  221, 
104  P  438;  Tapscott  v.  Mexican  Colo- 
rado River  Land  Co.,  163  CaL  664,  96 
P  271. 

Conn. — Security  Co.  v.  Hartford,  61 
Conn.  89,  23  A  699. 

Ga. — Bibb  County  ▼.  Central  R., 
etc.,  Co.,  40  Ga.  646. 

Ida. — Welser  Nat.  Bank  ▼.  JefCreya, 
14  Ida.  669,  95  P  23. 

111. — Central  Illinois  Public  Serv. 
Co.  v.  Swartz,  284  111.  108,  119  NB 
990;   Ohio,   etc.,.  R.  Co.  v.  Weber,   96 


stock  "exists  only  nominally"  and  is  the  mere  repre- 
sentative of  the  actual  property  or  itssets  of  the  cor- 
poration.*" 

[i  502]  d.  Capital  or  Capital  Stock  as  Indndisc 
Profits  and  Snrplns.**  Although  it  is  said  that  the 
profits  of  8  corporation  are  mere  increment  and 
augmentation  of  the  stock  until  separated  there- 
from by  declaring  a  dividend,*^  and  although  the 
term' "capital"  or  "capital  stock,"  as  used  in  a 
statute  may  include  accumulated  profits  when  this 
appears  to  have  been  the  intention  of  the  legisla- 
ture,** the  general  rule  is  that  undivided  profits  or 
surplus  form  no  part  of  the  capital  or  capital  stock 
in  the  proper  sense,  although  they  do  form  part  of 
the  general  capital  or  assets  of  the  corporation." 


111.  443;  Pacific  Hotel  Co.  ▼.  Lieb,  S8 

111.  602. 

Mo. — ^Hannibal,  etc.,  R.  Oo.  T. 
Schacklett,  30  Mo.  660. 

N.  J. — Audenrled  v.  Bast  Coast 
Milling  Co.,  68  N.  J.  Bq.  460,  69  A 
577. 

N.  Y. — Chrlstensen  v.  Bno,  106  N. 
Y.  97,  12  NB  648,  60  AmR  429-  How- 
land  V.  Bdmonda.  24  N.  Y.  307;  Peo. 
V.  New  York  Tax  Comrs.,  23  N.  Y. 
192  [rev  on  other  grounds  2  Black 
(U.  S.)  620,  17  L.  ed.  461];  Oswego 
Starch  Factory  v.  Dolloway,  21  N.  Y. 
449;  Peo.  v.  Pond,  87  App.  Div.  330, 
57  NYS  490. 

N.  D. — Northern  Pac.  R.  Oo.  v. 
Barnes,  2  N.  D.  310,  61  NW  386. 

S.  C. — State  V.  Hood,  49  8.  C.  L. 
177. 

Utah. — Cooper  v.  Utah  Light,  etc., 
Co.,  36  Utah  670.  103  P  202,  136  Am 
SR  1076. 

"The  capital  stock  of  a  corporation 
Is  the  fund  which  has  accumulated 
in  its  coffers  iTrom  the  contributions 
of  its  members.  It  may  be  practi- 
cally Identified  In  the  money,  notes, 
bonds,  securities,  or  even  land-titles, 
wherein  the  contributions  have  been 
Invested.  It  Includes  all  claims 
against  shareholders  for  their  unpaid 
subscriptions.  All  these  elements,  or 
their  value,  to  the  authorized  extent, 
represent  the  capital  stock  or  work- 
ing capital  of  the  corporation,  in  like 
manner  as  the  goods  upon  the  mer- 
<diant's  shelves  represent  his  stock  in 
trade."  Bent  v.  Hart,  10  Mo.  A.  X43, 
146  [aff  73  Mo.  641]. 

33.  U.  S. — Louisville,  eta.  R.  Co. 
V.  Bosworth.  209  Fed.  880;  Georgia 
R.,  etc.,  Co.  V.  Wright,  132  Fed.  912 
[aff  216  U.  S.  420,  lo  SCt  242.  64  L. 
ed.  644];  Western  Union  Tel.  Co.  v. 
Norman,  77  Fed.  13  [app  dlsra  17 
SCt  1002  mem.  41  L.  ed.  1182  mem]. 

Cal. — Stewart  v.  Stewart  Hotel  Co., 
33  Cal.  A.  167,  164  P  620. 

Conn. — New  Haven  v.  New  Haven 
Bank,  31  Conn.  106. 

Ga. — Georgia  R.,  etc,  Co.  v.  Wright, 
125  Ga.  689,  64  SB  62  [rev  on  other 
grounds  207  U.  S.  127,  28  SCt  47,  62 
L.  ed.  134,  12  AnnCas  463]. 

III.— Central  IlHnois  Public  Serv. 
Oo.  V.  Swartz,  284  UI.  108.  119  NB 
990;  State  v.  Peo.,  191  III.  628,  61 
NB  339;  Peo.  v.  Chicago  Gas  Trust 
Co.,  130  111.  268,  22  NB  798,  17  AmSR 
319,  8  LRA  497;  Ohio,  etc.,  R.  Co.  v. 
Weber,  96  111.  443;  Pacific  Hotel  Co. 
V.  Lieb,  83  111.  602. 

Ky. — Henderson  Bridge  Co.  v.  Neg- 
ley,  63  SW  989.  23  KyL  746;  Hen- 
derson Bridge  Co.  v.  Com.,  99  Ky. 
623,  31  SW  486,  17  KyL  389,  29  LRA 
78. 

Minn. — State  v.  Duluth  Gas,  etc., 
Co.,  76  Minn.  96,  78  NW  1032,  67  LRA 
63. 

N.  Y. — ^Williams  v.  Western  Union 
Tel.  Co.,  93  N.  Y.  162. 

Oh. — Hubbard  v.  Brush,  61  Oh.  St 
252,  65  NB  829. 

34.  Central  Illinois  Public  Serv. 
Co.  V.  Swartz,  284  111.  108,  119  NB 
990;  Henderson  Bridge  Oo.  v.  Com., 
99  Ky.  623,  31  SW  486,  17  KyL  389, 
,R.     — 


29  LRA  73, 

"The  term  'stock' 


has  been 


h^ld  to  mean  capital  stock,  and  that 
the  term  'capital  stock*  embraces  the 
franchise  of  the  company  as  well  as 
Its  physical  property  can  hardly  ad- 
mit of  question,  without  the  fran- 
chise there  would  be  no  capital  stock, 
properly  speaking."  Georgia  R.,  etc.. 
Co.  V.  Wright,  132  Fed.  912,  919  [aJT 
216  U.  B.  420,  SO  SCt  242.  64  L.  ed. 
544]  (construing  Georgia  railroad 
ana  banking  company's  charter,  6t. 
[1838]  p  264  i  15);  Henderson  Bridge 
Co.  V.  Negley,  63  SW  989,  23  KyL 
746;  Stats  V.  Duluth  Gas,  etc,  Co.,  76 
Minn.  96,  78  NW  1032,  67  LRA  63. 

MM.  Central  Illinois  Public  Serv. 
Co.  V.  Swarts,  >84r  III.  108,  119  NB 
990. 

MK.  Central  Illinois  Public  Serv. 
Co.  ,v.  Swarts,  284  111.  108,  119  NB 
990. 

96.  Hannibal,  et&,  R.  Oo.  v.  Shack- 
lett,  30  Mo.  660. 

[a]   CKpital  atoek  rspreseats  whaU 

•r  It  may  be  Invested  ia. —  Farring- 


ton  V.  Tennessee,  96  U.  S.  679.  24  L. 
ed.  ^8. 

86.  Wlthla  wieawlny  of  tax  iMn 
see  generally  Taxation  [37  Cyo  672]. 

ST.  Phelps  V.  Farmers',  etc,  Bank, 
26  Conn.  269  (holding  that  the  prollts 
and  surplus  funds  of  a  bank,  when- 
ever they  may  have  accrued,  are. 
until  separated  from  the  capital  by 
the  declaration  of  a  dividend,  a  part 
of  the  stock  itseli^  and  will  pass  with 
the  stock  under  that  name  la  a  trans- 
fer or  bequest). 

as.  Iowa  State  Sav.  Bank  v.  Bur- 
lington, 98  Iowa  737,  61  NW  861; 
Henderson  Bridge  Co.  v.  Com.,  99  Ky. 
623,  21  SW  486,  17  KyL  889,  29  LRA 
73;  Peo.  v.  New  Y<vk  County,  16  N. 
Y.  424  (holding  that  the  accumula- 
tion of  premiums  and  profits  made  by 
an  Insurance  company  was  capital 
within  the  provisions  of  a  statute  for 
taxing  corporations):  Sun  Mut.  Ins. 
Co.  v.  New  York,  8  N.  Y.  241.  Seld. 
94   (to  the  effect  that,  where  a  com- 

?any  is  authorized  to  accumulate 
rom  its  profits  a  fund  to  continue 
liable  for  its  losses  during  the  term 
of  its  existence,  and  to  issue  certifi- 
cates to  Its  members  setting  forth 
their  interest  therein,  the  accumula- 
tion becomes  capital  and  Is  taxable 
as  such). 

as.  U.  S. — ^Farrington  v.  Tennes- 
see, 95  U.  S.  679,  24  L.  ed.  658;  Me- 
chanics', etc.  Bank  v.  Townsend.  16 
F.  Cas.  No.   9,381,  6  Blatchf.   316. 

Conn. — Smith  v.  Dana,  77  Conn. 
548,  60  A  117,  107  AmSR  61,  «9  LRA 
76. 

Ga. — ^Reld  v.  Batonton  Mfg.  (^.,  40 
Ga.  98,  2  AmR  668:  Hightower  v. 
Thornton.  8  Ga.  486,  62  AmD  418. 

Mttss. — Davis  v.  Jackson,  1S2  Mass. 
Sis,  26  NB  21.  23  AmSR  801. 

Mich. — Dodge  v.  Ford  Motor  Co, 
170  NW  668. 

N.  Y. — Peo.  V.  Coleman,  126  N.  Y. 
483,  27  NE  818,  12  LRA  762;  >W11- 
liams  v.  Western  Union  Tel.  Co.,  9S 
N.  Y.  162;  Peo.  V.  Brooklyn  Asses- 
sors, 76  N.  Y.  202-  Sun  Mut.  Ins.  Co. 
V.  New  York,  8  N.  Y.  241,  Seld.  94; 
Buffalo  Mut.  Ins.  Co.  v.  Brie  County, 
4  N.  Y.  442  (of  mutual  insurance 
company);   Peo.  v.  Wemple,   78    Hun 
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Bat  of  coarse  sorplus  may  beeome  capital  by  means 
of  s  duly  authorized  declaration  of  a  stock  divi- 
dend." 

[t  503]  e.  Capital  Stock  as  Liability  of  Oorpora- 
tion.  The  capital  stock  of  a  ooiporation  is  not  an 
indebtedness  of  the  corporation  to  the  stockholders 
nor  an  evidence  of  indebtedness;"-  but  when  it  has 
been  paid  up  it  is  in  a  sense  a  liability  of  the  cor- 
poration to  the  stockholders,"  since  on  a  winding 
np  the  stockholder  is  entitled  to  his  ratable  share 
in  the  distribution  of  the  assets  of  the  corporation 
after  the  claims  of  its  creditors  have  been  satisfied, 
for  which  reason  if  a  stockholder  sells  his  shai«3 
while  the  corporation  is  insolvent,  neither  the  cor- 
poration nor  its  legal  representative  can  maintain 
sn  action  against  the  stockholder  for  the  money 
which  he  has  received  for  them."* 

[i  504]  f.  Actual  and  Potential  Stodc  Actual 
ttock  is  stock  which  has  been  subscribed  for  and 
which  has  either  been  paid  in  or  is  subject,  under 
legal  compulsion,  to  be  paid  in,  labile  potential 
stock  is  merely  the  power  under  the  charter  or 
governing  statute  to  acquire  a  capital  stock.** 
Merely  authorized  capital  stock  has  no  existence 
or  validity  until  it  is  actually  issued  or  subscribed 
for."   Whetlier  the  term  "capital  stock"  or  "capi- 


tal" refers  to  the  actual  et^itsl  stock  or  capital 
which  has  been  paid  in  or  subscribed  or  to  the 
nominal  or  authorized  capital  stock  not  fully  sub- 
scribed depends  upon  the  connection  in  which  the 
term  is  used."  Ordinarily  the  term  as  employed  in 
a  statute  means  the  actual  capital  stock  or  capital," 
but  it  may  refer  to  the  potential  or  authorized 
capital  stock  when  such  an  intention  appears  from 
the  connection,**  If  capital  stock  has  been  issued 
or  subscribed  for  it  ik  actual  and  vaUd  stock,  al- 
though it  may  not  have  been  actually  paid  in,  and 
in  such  case  it  is  within  the  term  "capital  stock" 
as  employed'  in  a  statute,**  unless,  as  is  sometimes 
the  case,  there  is  something  to  show  an  intention 
to  refer  to  paid-up  capital  only.** 

[$  60S]  (.  Capital  Stock  or  Capital  as  a  Trust 
Fond.  It  is  a  prevailing  doctrine  of  the  American 
courts,  repeatedly  asserted  in  the  broadest  terms, 
that  the  capital  stock  o£  a  corporation  is  a  trust 
fund  to*  be  used  only  in  its  interests  and  for  corpo- 
rate purposes,*^  and  more  particularly  that  it  is  a 
trust  fund  for  the  security  of  creditors  of  the  cor- 
poration, who  presumably  deal  with  it  on  the  credit 
of  its  capital  stock,  so  that  it  cannot  be  withdrawn 
or  diverted  to  their  prejudice.**  And  subject  to 
6ome  qualification,  as  we  shall  see  more  at  length 


it.  29  NTS  9S  [aff  160  N.  T.  46,  44 
NE  7871:  Barry  v.  Merchants'  Excb. 
Co..  1  Sandf.  Ch.  280. 

Or. — Union  Pac.  L.  Ins.  Co.  V.  Fer- 
guson, 64  Or.  395,  129  P  529,  180  P 
978,  4S  LRANS  9S8.      , 

Tenn. — State  v.  BaoK  of  Commerce, 
95  Tenn.  221.  81  SW  993, 

Wis. — State  Bank  v.  Milwaukee,  18 
Wis.  281. 

[a]  BSaetof  ladebtedaMs. — ^Profits 
of  a  corporation  are  not  appropriated 
to  Its  capital  by  the  mere  fact  that 
it  has  Incurred  a  debt  for  permanent 
Improvements  nearly  eoual  In 
amount  to  such  profits.  Davis  v. 
Jackson,  1S2  Mass.  68,  26  NB  21,  23 
AmSR  801. 

30.  Gibbons  V.  Mahon,  136  U.  S. 
549.  10  set  1067,  84  L.  ed.  625;  Stam- 
ford Trust  CoL  V.  Tale,  etc.,  Mfg. 'Co., 
83  Conn.  43.  75  A  90. 

Btook  divUeaA  see  Intra  t(  1207, 
12}4. 

31.  Sweetslr  v.  Chandler,  98  Me. 
146,  66  A  684;  Weaver  Power  Co.  v. 
Bile  Uountaln  Mill  Co.,  154  N.  C.  76, 
69  SE  747. 

[a]  Bet-off  of  vkln*  of  stook  In 
ttoa  by  coiponrtion.— In  an  action 
on  a  note  Indorsed  to  a  bank,  defend- 
ant may  set  off  against  the  claim  of 
the  bank  an^  money  wlUch  he  has  in 
the  bonk,  or  any  dividends  or  profits 
declared  to  be  due  to  him  as  a  stock- 
holder, but  he  cannot  be  allowed  for 
the  value  of  his  stock.  Whlttlneton 
V.  Somerset,  etc..  Farmers'  Bank.  5 
Harr.  &  J.  (Md.)  489. 

32.  Markle  v.  Burgess,  176  Ind.  25, 
95  NB  308;  Bent  v.  Hart,  73  Mo.  641 
[ad  10  Mo.  A.  143]:  Barrle  v.  United 
R.  Co.,  138  Mo.  A.  657,  119  SW  1020; 
Weaver  Power  Co.  v.  Elk  Mountain 
Mill  Co.,  164  tt.  C.  76.  69  SB  747.  And 
see  Borne  v.  tioe,  166  Cal.  221,  104  P 
438. 

[a]  As  to  evediton^— A  corpora- 
tion, as  to  its  stockholders,  must  al- 
ways stand  charged  with  its  own 
stock  at  par;  but,  as  to  its  creditors, 
it  cannot  carry  its  stock  as  a  liabil- 
ity, since  stockholders  cannot  receive 
property  of  the  company  until  its 
creditors  are  paid.  Barrie  v.  United 
R.  Co.,  138   Mo.  A.  667,  119  SW  1020. 

33.  Bent  v.  Hart,  73  Mo.  641  [aS 
10  Mo.  A  143]. 

34.  U.  S. — Sturges  v.  Stetson,  23 
F.  Cas.  No.  18,668,  1  Blss.  246. 

Ark. — ^I^ndon,  etc.,  F.  Ins.  Co.  v. 
Ludwlg,  86  Ark.  681,  112  SW  197. 

Fla. — Stemple  v.  Bruin,  67  Pla.  173, 
49  S  151. 

Kan. — State  v.  St.  Louis,  etc.,  R. 
Co..  SI  Kan.  404,  108  P  685. 

N.  T. — ^D.  S.  Badiatot  Corp.  ▼.  State, 


208  K.  T.  144,  101  NB  788,  46  LRANS 
5«6  [aff  161  App.  DlV.  167,  136  NTS 
981]. 

36.  Sturges  V.  Stetson,  28  F.  Cas. 
Ko.  18,668,  1  Blss.  246,  248;  London, 
etc.,  F.  Ins.  Co.  V.  Ludwig,  86  Arlc 
681,  112  SW  197;  Stemple  v.  Bruin, 
67  Fla.  173,  49  S  161:  State  v.  Scho- 
fleld,   136  La.  702,   718,   67  S  667    [olt 

'"The  corporate  powers  of  the  com- 
pany were  conferred  for  the  express 
purpose  of  creating  stock  as  a  means 
of  constructing  the  railroad.  As  well 
mlgrht  the  route  for  the  road  desig- 
nated be  called  a  railroad,  as  to  call 
the  corporate  means  of  creating  the 
stock,  stock.  .  .  .  Stock  can  be 
created  only  by  contract,  whether  it 
be  in  the  simple  form  of  a  subscrip- 
tion or  in  any  other  mode.  There 
must  be  an  agreement  to  take  the 
stock,  and  nothing  short  of  this  can 
create  it.  This  imparts  to  the  stock 
the  quality  of  property,  which  before 
It  did  not  possess.  It  is  called  capital 
stock  in  the  charter,  because  the  cor- 
porate capacity  to  create  it  Is  given. 
The  term  stock,  as  used  in  the  char- 
ter, before  it  is  taken  by  subscrip- 
tion, means  nothing  more  than  4 
power  in  the  directors  to  receive  sub- 
scription for  stock."  Sturges  v. 
Stetson,  supra. 

Treasury  stock  see  Infra  S  654. 

imlssued  stock  see  infra  i  662. 

36.  State  V.  St.  Louis,  etc,  R.  Co., 
81  Kan.  404.  411,  106  P  685  [clt  Cyc]. 
See  cases  in  following  notes. 

ST.  London,  etc.,  F.  Ins.  Co.  v. 
Ludwig,  86  Ark.  681,  112  SW  197: 
Pratt  v.  Munson,  17  Hun  (N.  Y.)  476 
(holding  that  "capital  stock,"  as  used 
In  the  acts  of  1853  c  502  {  2,  requir- 
ing the  redeeming  stockholders  of  a 
railroad  company  to  pay  to  the  pur- 
chasers or  mortgagees  a  sum  equal 
to  such  proportion  of  the  price  paid 
on  such  sale,  and  the  costs  and  ex- 
penses thereof,  as  such  stockholders 
having  stock  in  said  company  should 
bear  to  the  whole  "capital  stock"  of 
the  company,  meant  the  capital  stock 
which  had  been  actually  subscribed 
for'  and  issued,  and  not  the  amount 
named  in  the  articles  of  association); 
Com.  v.  Lehigh  Ave.  R.  Co.,  129  Pa. 
406,  18  A  414,  498,  5  LRA  367.  And 
see  Bixcelsior  Water,  etc.,  Co.  v. 
Pierce,  90  Cai.  131,  140,  27  P  44  (hold- 
ing that  the  capital  stock  of  a  cor- 
poration which  tne  directors  of  a  cor- 
poration were  forbidden  by  the  civil 
code  to  divide  was  the  actual  property 
of  a  corporation  contributed  by  the 
shareholders.  The  court  said:  "The 
term    'capital    stock'    has    a   double 


meaning,  as  applied  to  corporations. 
In  one  sense  it  is  the  sum  mentioned 
in  the  articles  of  incorporation  as  the 
amount  of  the  capital  stock;  in  other 
words,  it  is  the  share  capital,  or 
nominal  capital,  and  does  not  neces- 
sarily represent  a  corresponding 
amount  of  actual  capital.  In  case 
of  mining  corporations,  it  is  always 
arbitrary  and  generally  extravagant 
in  amount.  The  capital  stock  re- 
ferred to  in  the  statute,  however, 
((Tiv.  Code,  sec.  309)  Is  the  actual 
property  of  the  corporation  contrll>- 
uted  by  the  share^holders  of  the  nom- 
inal capital.  In  this  case  the  nominal 
or  share  capital  of  the  plaintiff  was 
Ave  million  dollars.  Its  actual  cap- 
ital was  its  mining  and  other  prop- 
erty (less  the  debt  with  which  it  was 
encumbered)  received  In  exchange 
for  the  shares  which  it  Issued,  and 
this  actual  capital  was  what  it  was 
forbidden  to  divide").  To  same  effect 
Kohl  v.  Lllientbal.  81  Cal.  878,  20  P 
401,  22  P  689,  6  LRA  620. 

38.  State  V.  St.  Louis,  etc.,  R.  Co., 
81  Kan.  404.  106  P  686. 

30.  London,  etc.,  F.  Ins.  Co.  v. 
Ludwig,  86  Ark.  681,  112  SW  197. 

46,  Philadelphia  v.  Ridge  Ave. 
Pass.  R.  Co..  102  Pa.  190;  Com.  v. 
Lehigh  Ave.  R.  Co.,  129  Pa.  405,  18  A 
414.  498,  6  LRA  367  (holding  that  in 
the  act  of  Dec.  18,  1873,  incorporat- 
ing the  Lehigh  Avenjie  Railway  Com- 
pany, and  providing, ,  in  {  3,  that  the 
company  "shall  have  the  power  and 
authority  to  borrow  money  in  any 
sum  or  sums  not  exceeding  In  amount 
one  half  of  the  par  value  of  the  cap- 
ital stock."  the  par  value  of  the  capi- 
tal stock  is  the  amount  of  paid-up 
capital  only,  and  not  the  full  amount 
of  authorized  capital);  Philadelphia 
V.  Philadelphia,  etc..  Pass.  R.  C^..  62 
Pa.  177. 

41.  Taylor  v.  Southern,  etc.,  R. 
Co.,  13  Fed.  162,  4  Woods  675  (a  trust 
fund  for  the  benefit  Of  stockholders 
in  the  hands  of  the  corporation); 
London,  etc.,  F.  Ins.  Co.  v.  Ludwig,  86 
Ark.  581,  112  SW  197. 

Slstlnetion  between  oa,pital  stook 
and  slutres  in  this  respect  see  infra 
i  607. 

4*  U.  S. — Camden  v.  Stuart,  144 
V.  S.  104,  12  set  686,  36  L.  ed.  363; 
Fogg  V.  Blair,  139  U.  S.  118,  11  SCt 
476,  86  L.  ed.  104;  (Chicago,  etc.,  R. 
Co.  V.  Chicago  Third  Nat.  Bank,  134 
U.  S.  276,  10  SCt  660,  33  L.  ed.  900; 
Washburn  v.  Qreen,  133  U.  S.  30,  10 
SCt  280,  38  L.  ed.  616;  Scovill  v. 
Thayer,  106  U.  8.  143,  26  L.  ed.  968; /:> 
Sanger  v.  Upton,  91  U.  S.  66,  23  L.  ed.V^ 


384    [14  C.  J.] 


CORPORATIONS 


[§§  505-506 


in  Tarious  connections,  this  doctrine  applies  not 
only,  and  more  particniarly,  to  unpaid  snbscriptions 
to  the  capital  stock,  but  also  to  the  other:  property 
of  the  corporation  which  represents  the  capital 
stock.*'  But,  while  the  doctrine  applies  to  the  en- 
tire sum  agreed  to  be  contributed  to  the  enterprise 
by  the  stockholders,  whether  actually  paid  in  or 
not,  it  does  not  include  profits  realized  from  the 
business  or  additions  made  from  such  profits.** 

[$  506]  3.  Shares  of  Stock*'— a.  Deflnition  and 
Nature  in  OeneraL  For  the  purpose  of  fixing  the 
amount  and  subdivisions  of  the  respective  oontribn- 


tiens  of  the  corporators  to  the  common  f  mid,  their 
proportionate  interests  in  the  corporate  property, 
the  voic^  which  each  shall  have  in  its  control  and 
management,  and  the  apportionment  of  the  profits 
or  losses  of  the  enterprise,  the  whole  of  the  c&pital 
stock  is  usually  divided  into  equal  portions  called 
shares;  and  a  share  of  the  capital  stock  of  a  cor- 
poration is  therefore  the  interest  or  right  which 
the  owner  has  in  the  management  of  the  corpoia- 
tion,  in  its  surplus  profits,  and  upon  dissolution,  in 
all  of  its  assets  remaining  after  the  payment  of  iti 
debts.**    It  simply  represents  his  proportional  in* 


220;  Savyer  v.  Hoa«,  17  Wall.  610.  21 
L.  ed.  7S1;  Maryland  Rail  Co.  v.  Tay- 
lor, 231  Fed.  119,  145  CCA  S91;  Tepel 
V.  Coleman,  229  Fed.  8O0  [aff  230 
Fed.  63,  144  CCA  8611  (constniinK 
Pennsylvania  law):  In  re  Fech- 
helmer  Pishel  Co.,  212  Fed.  357,  129 
COA  M;  In  re  U  M.  AUeman  Hard- 
ware Co.,  172  Fed.  fill  [rev  on  other 
grounds  181  Fed.  810.  104  OCA  820] 
(in  Pennsylvania);  Baltimore,  etc, 
Tel.  Co.  V.  Interstate  Tel.  Co.,  64 
Fed.  60,  4  CCA  184;  Wood  V.  Dum- 
mer,  30  F.  Cas.  No.  17,944,  t  Uason 
'  808  (a  leading  case). 

Ala. — Nicrosi  v.  Irvine,  102  Ala. 
648,  1«  8  429,  48  AmSR  92;  6t. 
Marys  Bank  v.  St  J<^D,  26  Ala.  666. 
612. 

Ark. — I<«fker  v.  Hamer,  128  Ark^ 
ff7«,  18«  SW  76,  LJtA1916F  281;  L.on- 
don,  etc,  F.  Ins.  Co.  v.  Ludwig,  86 
Ark.  681,  112  SW  197. 

Cal. — ^Vermont  Marble  Co.  v.  I>eclei 
Granite  Co.,  136  Cal.  679,  67  P  1067, 
87  AmSR  143,  66  LRA  728;  Mer- 
chants' Mut.  Adjusting  Agency  v. 
Davidson,  23  Cal.  A.  274,  IS?  P  1091. 

Conn. — Crandall  v.  Lincoln,  62 
Conn.  73,  63  AmR  660. 

Ga. — ^Reld  v.  Eatonton  Mfg.  Co.,  40 
Oa.  98,  2  AmR  56i3;  Bchler  T.  Dixon, 

24  Ga.  273,  71  AmD  121. 

Hawaii. — ^Hemenway  v.  Honolulu 
Clay  Co^  Ltd.,  18  Hawaii  187. 

Ida. — Well  V.  Defenhach,  31  Ida. 
268,  170  P  103;  Wilson  v.  Baker 
Clothing  Co.,  26  Ida.  378,  137  P  896, 
60  L.RANS  239. 

111.— Coleman  v.  Howe,  164  111.  458, 
39  NB  725,  46  AmSR  133  [aff  53  111.  A. 
82];   Ailing  v.    Wenxel,    133    111.    264, 

25  NB  661;  Bouton  v.  Dement,  123  111. 
142,  14  NB  62;  Union  Mut.  L..  Ins.  Co. 
v.  Frear  Stone  Mfg.  Co.,  97  111.  637, 
37  AmD  129;  Howe  v.  State  Agricul- 
tural Works,  46  111.  A.  85  [aff  164  111. 
468,  39  NB  726,  46  AmSR  133]; 
Thayer  v.  Bl  Plomo  Mln.  Co.,  40  111. 
A.  344:  Peterson  v.  Illinois  X^d,  eta, 
Co.,  6  111.  A.  267. 

Iowa. — Swartley  •  v.  Oak  Leaf 
Creamery  Co.,  we  Iowa  673,  118  NW 
496,  497  [clt  Cyc];  Boulton  Carbon 
Co.  V.  Mills,  78  Iowa  460,  43  NW  290, 
6  L.RA  649. 

Ky. — Zlm  V.  luawrencOb  6  KyL  604, 
12  Ky.  Op.  436. 

Md. — Maryland  Trust  Co.  v.  Na- 
tional Mechanics'  Bank,  102  Md.  608, 
63  A  70. 

Mich. — Detroit  Peninsular  Sav. 
Bank  v.  Black  Flag  Stove  Polish  Co., 
106  Mich.  536,  63  NW  614. 

Minn. — Fams worth  v.  Robbins,  36 
Minn.  369,  31  NW  849. 

Mo. — Johnson  v.  United  R.  Co.,  247 
Mo.  326,  162  SW  362,  374;  McDaniel 
V.  Harvey,  51  Mo.  A.  198:  Haskell  v. 
Sells,  14  Mo.  A.  91;  A.  Wight  Co.  v. 
Stelnkemeyer,  6  Mo.  A.  676. 

Nebr. — Gllkle,  etc.,  Co.  v.  Dawson 
Town,  etc.,  Co.,  46  Nebr.  333,  64  NW 
978,  1097. 

N.  J. — Wetherbee  v.  Baker,  86  N.  J. 
Eq.  601. 

N.  T. — Cullen  V.  Friedland,  162 
App.  Div.  124,  136  NTS  659;  Williams 
V.  McClave,  85  Misc.  184,  148  NYS  93. 

N.  C. — Whltlock  V.  Alexander,  160 
N.  C.  466.  76  SB  638;  Hill  V.  Pioneer 
Lumber  Co.,  113  N.  C.  178,  18  SB  107, 
37  AmSR  621,  21  LRA  660. 


N.  D. — John  Miller  Go.  v.  Harvey 
Merpaotile  Co..  t»  N.  D.  631,  166  NW 
6<58.  , 

Oh. — ^Vandeuaen  v.  Ranson,  28  Oh. 
Olr.  Ct.  N.  S.  194;  Meisse  v.  Loren,  6 
ObS&CP  268,  4  OhNP  100. 

Pa.— U.  S.  Brick  Co.  v.  Mlddletown 
Shale  Brick  Co.,  228  Pa.  81,  77  A  896; 
McNeal  Pipe,  etc.,  Co.  v.  Bullock,  174 
Ps.  93,  (4  A  694;  Newton'^  Bst.,  46 
Pa.  Super:  40;  Agnew  Co.  V.  Batt,  41 
Pa.  Co.  274:  Agnew  Co.  v.  Gerhard, 
41  Pa.  Co.  178;  Macungie  Sav.  Bank 
V.  Bastian,  10  WklyNC  71. 
"  Porto  Rico. — Grosch  v.  Central 
Vannina,  Inc.,  7  Porto  Rico  Fed.  101, 
106. 

Tenn. — Jennings  v.  Crystal  Ice  Co., 
128  Tenn.  231,  169  SW  1088,  47  LRA 
NB  1068;  Shields  v.  Clifton  HUl  Land 
Co.,  94  Tenn.  123.  28  SW  668.  46  Am 
SR  700,  16  LRA  609;  Vance  v.  Mc- 
Nabb  Coal,  etc,  Co.,  92  Tenn.  47,  20 
SW  424;  Ohio  L.  Ins.,  etc.,  Co.  v. 
liCercbanta'  Ins.,  eta,  Co.,  11  Humphr. 
1,  31,  68  AmD  748. 

Tex.— Witt  V.  Nelson,  (Civ.  A.)  W9 
SW  881 

Wash! — ^Lanta  v.  Moeller,  76  Wash. 
428,  186  P  687.  60  LRANS  68. 

"The  capital  stock  of  an  incorpo- 
rated company  is  a  fund  set  apart 
for  the  imyment  of  its  debts.  It  is  a 
substitute  for  the  personal  liability 
which  subsists  in  private  copartner- 
ships. When  debts  are  incurred,  a 
contract  arises  with  the  creditors 
that  it  shall  not  be  withdrawn  or  ap- 
plied, otherwise  than  upon  their  de- 
mands, until  such  demands  are  satis- 
fled.  The  creditors  have  a  lien  upon 
it  in  equity.  If  diverted,  they  may 
follow  It  as  far  as  it  can  be  traced, 
and  subject  It  to  the  payment  of 
their  claims,  except  as  against  hold- 
ers who  have  taken  It  bona  flde  for  a 
valuable  consideration  and  without 
notice.  It  is  publicly  pledged  to 
those  who  deal  with  the  corporation, 
for  their  security.  Unpaid  stock  is 
as  much  a  part  of  this  'pledge,  and 
as  much  a  part  of  the  assets  of  the 
company,  as  the  cash  which  has  been 
paid  in  upon  It.  Creditors  have  the 
same  right  to  look  to  it  as  to  any- 
thing else,  and  the  same  right  to 
insist  upon  its  payment  as  upon  the 
payment  of  any  other  debt  due  to  the 
company.  As  regards  credltor8,'there 
is  no  distinction  between  such  a  de- 
mand and  any  other  assets  which 
may  form  a  part  of  the  property  ana 
effects  of  the  corporation.''  Sanger 
V.  Upton,  91  U.  S.  66,  60,  28  L  ed. 
220. 

43.  See  cases  in  preceding  notes 
and  following  cross  references. 

Orosa  ralsranoasi 
Assignments  for  benefit  of  creditors 

see  infra  XV. 
Collateral  agreements  with  respect  to 
subscriptions  to  capital  stock  see 
infra  i  859. 
Consideration  and  payment  for  capi- 
tal stock  see  infra  |   590  et  seq. 
Liability    of   subscribers    and    stock- 
holders to  or  for  benefit  of  cred- 
itors see  XII,  D. 
Payment  of  dividends  to  prejudice  of 

creditors  see  infra  X^ll,  D. 
Preference    of    creditors    see    Infra 

XV. 
Purchase  by  corporation  of  its  own 
shares  see  infra  XIV,  A. 


Release  of  subscribers  see  infra 
{{  894-899. 

Rights  and  remedies  of  creditors  gen- 
erally or  insolvency  of  corporation 
see  infra  XV. 

Rights  of  creditors  on  dissolution  or 
winding  up  see  infra  XVIIL 

Withdrawal  or  cancellation  of  sub- 
scription see  infra  {i  891,  892. 

44.  Reid  V.  Batonton  Mfg.  Co.,  40 
Ga.  98.  2  AmR  663. 

45.  Oross  r«f«MB«Mi 

Number  and  amount  or  par  value  of 

shares  see  infra  |(  618,  519. 
Power    to    create   capital    stock   and 

shares  see  infra  i  617. 
Propriety    and    necessity    of    capital 

stock  and  shares  see  infra  }  61i. 

40.  U.  S. — Van  Allen  v.  Assessors, 
8  Wall,  673,  688,  18  L.  ed.  229;  In  r« 
Putman,  193  Fed.  464;  Storrow  v. 
Texas  Cons.  Compress,  etc.,  Assoc, 
87  Fed.  612.  616,  31  CCA  139. 

Ala. — ^Hall  V.  Alabama  Terminal 
etc.,  Co..  173  Ala.  398,  66  8  236;  Mar- 
bury  Lumber  Co.  v.  Hunter,  169  Ala. 
603,  63  S  1028;  Hall  v.  Henderson, 
126  Ala.  449,  28  S  631,  86  AmSR  51, 
61  LRA  621;  Commercial  F.  Ins.  Co. 
V.  Montgomery  County  Bd.  of  Rev- 
enue, 99  Ala.  1,  14  S  490,  42  AmSR 
17. 

Aril. — ^Hook  V.  Hoffman,   16  Arli. 

640,   147  P  722. 

Cal.— Payne  v.  Blllott,  64  CaL  819, 
86  AmR  80. 

III. — Consolidated  Coal  Co.  v.  Mil- 
ler, 236  111.  149,  86  NB  206;  Peo.  v. 
Chicago  Gtas  Trust  Co.,  130  III.  268. 
280,  22  NB  798,  17  AmSR  319,  t 
LRA  497;  Rice  v.  Gilbert,  72  111.  A 
649   [aff  173  111.   848,   60  NB   10871. 

Ino. — ^Markle  v.  Burgess,  176  Ind. 
26.  96  NB  808. 

Iowa — In  re  Culver.  146  Iowa  1. 
123  NW  748,  26  LRANS  384;  Judy 
v.  Beckwith,  137  Iowa  24,  114  NW 
666,  15  LRANS  142,  15  AnnCas  890; 
Bridgman  v.  Keokuk,  72  Iowa  42, 
83  NW  365;  Allen  v.  Pegram.  U 
Iowa  163. 

Ky. — Spalding  v.  Paine,  81  Ky.  416. 

La. — Parker  v.  Sun  Ins.  Co.,  42  La. 
Ann.  1172.   8  S  618. 

Me. — Sweetsir  v.  Chandler,  98  Me. 
146,  66  A  584. 

Mass. — Field  V.  Pierce,  102  Mass. 
263;  Fisher  v.  Essex  Bank,  6  Gray 
373. 

Mo. — Caffery  v.  Choctaw  Coal,  etc, 
Co..  95  Mo.  A.  174,  68  SW  1049;  Bent 
v.  Hart,  10  Mo.  A.  148  [att  73  Mo. 
6411. 

N.  H. — Jones  v.  Concord,  etc.,  R. 
Co.,  67  N.  H.  284,  30  A  614,  68  AmSR 
660. 

N.  J. — ^American  Pig  Iron  Storage 
Co.  V.  State  Assessors,  66  N.  J.  L  339, 
29  A  160;  Graydon  v.  Oraydon.  21 
N.  J.  Bq.  228  [rev  on  other  grounds 
25  N.  J.   Bq.   661]. 

N.  Y. — U.  S.  Radiator  Corp.  v. 
State,  208  N.  Y.  144,  101  NE  788.  46 
LRANS  685  [aff  161  App.  Div.  867. 
136  NYS  981];  In  re  Bronaon,  160  N. 
Y.  1,  44  NB  707,  55  AhiSR  632,  34 
LRA  238;  Christensen  v.  Eno,  106 
N.  Y.  97.  12  NB  648,  60  AmSR  429: 
Plimpton  v.  Bigelow,  98  N.  Y.  692: 
Jermaln  y.  Lake  Shore,  eta,  R.  Co.. 
91  N.  Y.  488,  492;  Kent  v.  Quick- 
silver Min.  Co.,  78  N.  Y.  169;  Bur- 
rail  V.  Bushwick  R.  Co„  76  N.  T. 
211;  Matter  of  Osborne,  163  App.  Div. 
312,  138  NYS  18;  Cass  v.  Realty 
Securities  Cos.,  148  App.  Div.  96.  lAv. 


For  latsr  oases,  dsv^Uamnents  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tereat  in  the  eoneem,  in  the  capital  and  net  earn- 
ings, and  fixes  the  amount  which  he  has  paid  or 
must  pay  as  his  contribntion  to  the  corporate 
assets.  'Shares  of  stock  represent  the  value  of 
all  the  assets  of  the  corporation.** 

"SUkk"  and  "shares."  In  the  United  States 
the  term  "stock"  is  used  synonymously  with 
shares.^  But  in  England  there  is  a  slight  distinc- 
tion. There  "share"  is  used  in  its  ordinary  sense 
to  indicate  an  indivisible  proportionate  interest, 
and  the  term  "stock"  is  used  to  indicate  a  con- 
solidation of  paid-up  shares  which  may  be  in  turn 


subdivided  into  fractional  interests  of  any  amount; 
but  in  most  respects  even  in  England  fdiares  and 
stocks  mean  substantially  the  same."** 

[$  507]  h.  Distinction  between  Capital  and  Share 
Ownership.  From  what  has  been  said  in  the  pre- 
ceding section  it  is  clear  that  the  capital  stock  or 
capital  and  the  shares  of  stock  are  species  of  prop- 
erty distinct  from  each  other,  the  capital  or  capital 
stock  belonging  to  the  corporation  considered  as  a 
legal  person  or  entity,  and  the  shares  being  the 
property  of  the  individual  stockholders  according 
to  their  several  holdings."'    Therefore  in  the  absence 


132  NTS  1074  (aff  206  N.  Y.  649 
mem,  99  NE  HOB  meml:  Liamkin  v. 
Palmer,  24  App.  Dlv.  256.  48  NTS 
4:'?;  Peo.  v.  New  Tork  Tax,  etc., 
Comrs.,  40  Barb.  834,  363;  Barry  v. 
.Merchants'  Exch.  Co.,  1  Sandf.  Ch. 
2i0. 

K.  C. — ^Weaver  Power  Co.  v.  Elks 
Mountain  Mill  Co.,  164  K  C.  76,  69 
SE  747;  E^ins  V.  Monot.  67  N.  C.  227, 
232. 

Oh. — Bradley  v.  Bauder,  36  Oh.  St. 
28.  38  AmR  547:  Jones  -V.  Davis.  36 
Oh.  St.  474;  Marble  v.  Van  Wert  Nat. 
Bank,  3  Oh.  Cir.  Ct.   464. 

Or. — Budd  T.  Multnomah  St.  R.  Co., 
12  Or.  271,  7  P  99,  63  AmR  366. 

Pa.— Neiler  ▼.   Kelley,    69   Pa.   403. 

K  I.— Arnold  v.  Ruggles,  1  R.  I. 
1«S. 

S.  C. — state  v.  Cberaw,  etc.,  R.  Co., 
16  S.   C.   624. 

Tenn. — ^BriKhtwell  v.  Mallory,  10 
Terg.  196;  Union  Bank  T.  State,  9 
Terg.   490. 

Tex. — Harrison  v.  Vines,  46  Tex. 
13;  Thayer  v.  Wathen.  17  Tex.  Civ. 
A.  382.  391,  44   SW  906. 

Va.— Barksdale  v.  Finney,  14  Gratt. 
(55  Va.)    367. 

Wash. — Gamble  v.  Dawson,  67 
Wash.  72,  120  P  1060,' AnnCasl913D 
801. 

_W.  Va. — Lipscomb  v.  Condon,  66 
W.  Va.  416,  49  SB  393.  107  AmSR 
338,   67   LRA    670. 

Wia.— Smith  v.  Becker,  129  Wis. 
386,  109  NW  131;  Pletsch  v.  Krause, 
U6   Wis.    344,    93    NW    9. 

Eng. — Oakbank  OH  Co.  v.  Crum,  8 
App.  Cas.  66;  Horrlce  v.  Aylmer, 
!•.  R.  10  Ch.  148,  166;  Morrlce  v. 
Aylmer,  L.  R.  7  H.  L.  717  tafl  L.  R. 
10  Ch.  148];  Wildman  v.  Wildman,  9 
Ves.  Jr.  174.   82   Reprint   568. 

"A  share  of  the 'capital  stock,  Is 
the  right  to  partake,  according  to  the 
amount  put  into  the  fund  [represent- 
ing the  capital  stack],  of  the  surplus 
profits  of  the  corporation;  and  ulti- 
mately on  the  dissolution  of  It,  of- 
£0  much  of  the  fund  thus  created,  as 
remains  unimpaired,  and  is  not  lia- 
ble for  the  debts  of  the  corporation." 
Burrall  v.  Bushwick  R.  Co.,  75  N.  Y. 
211,  216  rguot  Clow  v.  Redman.  6 
Ha.  568,  67  P  437].  To  sarpe  elfect 
Ohio  L.  Ins.,  etc.,  Co.  v.  Merchants' 
In^,  etc,  Co.,  11  Humphr.  (Tenn.) 
1,  31.  63  AmD  742. 

"The  right  is,  strictly  speaking,  a 
right  to  participate.  In  a  certain  pro- 
portion, in  the  Immunities  and  bene- 
nts  of  the  corporation;  to  vote  in  the 
<'hoice  of  their  offlcers,  and  the 
management  of  their  concerns;  to 
ahare  in  the  dividends  of  profits, 
and  to  receive  an  aliquot  part  of  the 
proceeds  of  the  capital,  on  winding 
up  and  terminating  the  active  exist- 
ence and  operations  of  the  corpora- 
tion." Per  Shaw,  C.  J.,  in  Fisher  v. 
Essex  Bank,  5  Gray  (Mass.)  373, 
3iS  [quot  Armour  Bros.  Banking  Co. 
J-  St.  Louis  Nat.  Bank,  113  Mo.  12, 
H.  20  SW  690,  692,  35  AraSR  691]^ 
A  share  is  the  interest  of  a 
shareholder  in  the  company  meas- 
ured by  a  sum  of  money,  for  the 
purpose  of  liability  in  the  first  place, 
and  of  Interest  in  the  second;  but 
also  consisting  of  a  series  of  mutual 
<^oTenants  entered  into  by  all  the 
shareholders  inter  se  in  accord- 
ance with  s.  16  of  the  Companies 
Act,  1862.  The  contract  contained  In 
tne  article  of  association   is   one  of 


the  original  Incidents  of  the  shares." 
Per  Farwell,  J.,  in  Borland  v. 
steel  Bros,  ft  Co.,  Ltd.,  [1901J  1  Ch. 
279,  288  [quot  Lelser  v.  Popham 
Bros.,  Ltd.,  17  B.  C.  187,  6  DomLR 
5251. 

"Share"  is  one  of  the  whole  num- 
ber of  equal  parts  into  which  the 
capital  stock  of  a  trading  company 
or  corporation  is  or  may  oe  divided, 
as  shares  In  a  bank  or  shares  in  a 
railway.  Continental  Securities  Co. 
V.  InterboroUgh  Rapid  Transit  Co., 
165  Fed.   946. 

The  title  of  the  shareholder  to  his 
proportion  of  the  corporate  nro^p- 
erty.  Donnell  v.  Wyckoff,  49  N.  J. 
L.   48,   52,   7   A  672. 

[al    "Stock  In  a  ooxpoxatton  !■  not 


mwrely  property.  It  also  creates  a 
partnership  relation  analogous  other- 
wise than  technically  to  a  partner- 
ship." Longyear  v.  Hardman,  219 
Mass.  406,  408,  106  NB  1012.  AnnCas 
1916D  1200;  Barrett  v.  King,  181 
Mass.  476,  63  NH  934. 

[b]  Belatlon  to  the  oompaar^— 'In 
most  corroratlons  "every  share  of 
stock  has  a  vote,  every  share  of 
stock  is  an  Integral  part  of  the  cor- 
poration," while  the  stocltholder  's 
not.  Fredericks  v.  Pennsylvania 
C^anal  Co.,  16  Phlla.  (Pa.)  606,  607. 

[c]  Share  as  powerir— "A  share  of 
stock  is  a  share  in  the  power  to  in- 
crease the  stock,  and  belongs  to  the 
stockholders  th^  same  as  the  stock 
Itself."  Stokes  v.  Continental  Trust 
Co..  186  N.  T.  286,  299,  78  NH  1090, 
12    LRANS   969. 

47.  U.  S. — In  re  Putnam.  193  Fed. 
464;  Ashley  v.  Quintard,  90  Fed.  84. 
See  also  Gibbons  v.  Mahon,  136  U.  S. 
549,   10  set  1057,   34  L.   ed.   625. 

Ala. — Cunningham  v.  Alabama  L. 
Ins.,  etc.,  Co.,   i  Ala.   652. 

Cal. — ^Atkins  v.  Gamble,  48  Cal.  8«, 
10  AmR  282. 

Iowa. — ^Hinkley  v.  Sao  Oil.  etc.,  Co., 
132  Iowa  396,  107  NW  629,  119  AmSR 
C64;  Brldgeman  v.  Keokuk,  72  Iowa 
42,   33  NW  366. 

N.  J. — Donnell  v.  Wyckoff,  4»  N~  J. 
L.  48,  7  A  672;  Graydon  v.  Oraydon, 
23  N.  J.  Bq.  229  [rev  on  other 
grounds  25  N.  J.  Eq.  6611. 

N.  Y. — CThrlstensen  v.  Bno,  106  N. 
T.  97,  12  NH  648,  60  AmSR  429;  Jer- 
maln  v.  Lake  Shore,  etc.,  R.  Co.,  91 
N.  T.  483:  Howland  v.  Edmonds,  i;4 
N.  T.  307,  23  HowPr  162;  Peo.  V. 
New  Tork  Tax  Comrs.,  23  N.  T. 
192  [rev  on  other  grounds  2  Black 
(U.  S.)  620,  17  L.  ed.  461];  Burr  v. 
Wilcox,  22  N.  T.  661. 

Oh. — Jones  v.  Davis,  35  Oh.  St. 
477;  Marble  v.  Van  Wert  Nat  Bank, 
3  Oh.  Cir.  Ct.  464,  2  Oh.  Cir.  Dec. 
266. 

S.  C. — State  v.  Cheraw,  etc.,  R.  Co., 
16  S.  C.   524. 

Tenn. — Gates  v.  Baxter,  97  Tenn. 
443,  37  SW  219;  Brightwell  v.  Mal- 
lory,   10  Terg.   196. 

Tex. — Waco  Nat.  Bank  V.  Rogers, 
61  Tex.  606;  Harrison  v.  Vines,  46 
Tex.    16. 

Eng. — Borland  v.  Steel  Bros,  ft  Co., 
Ltd..  [1901]  1  Ch.  279. 

"Each  share  represents  an  aliquot 
part  of  the  capital  stock."  Farring- 
ton  V.  Tennessee,  96  U.  S.  679,  24 
L.   ed.   558. 

48.  (Thesebrough  v.  San  Francisco, 
153  Cal.  659,  96  P  288;  Peo.  v.  D.  O. 
Mills,  etc.,  Nat.  Bank,  123  Cal.  63,  66 
P   R85,    69   AmSP.  .t2.  45   LRA  747. 


49.  Peo.  V.  New  Tork  Tax  Comrs., 
23  N.  T.  192  [rev  on  other  grounds 
2  Black  620,  17  L.  ed.  461];  Waco 
Nat.  Bank  v.  Rogers,  61  Tex.  606; 
Harrison  v.   Vines,   46  Tex.  15. 

BO.  Rapalje  &  L.  L.  D.  1224;  Mor- 
rioe  v.  Aylmer,  L.  R.  10  Ch.  148 
rafr  L.  R.  7  H  L.  717];  Ex  p.  Cope- 
land,  2  De  G.  M.  ft  a.  914.  61  EngCSl 
714.  42  Reprint  1129.  See  also  In  re 
New  Zealand  Trust,  etc.,  Co.,  [1893] 
1  Ch.  403;  Trlnder  v.  Trlnder,  L.  R.  1 
Eq.  696. 

61.  U.  S. — Shelby  County  v.  Union, 
etc..  Bank,  161  U.  S.  149.  16  SCt  558, 
40  L.  ed.  650;  Bank  of  Commerce  v. 
Tennessee.  161  U.  S.  134.  16  SCt  456, 
40  L.  ed.  645;  Farrlngton  v.  Tennes- 
see, 95  U.  S.  679,  24  L.  ed.  558;  Bailey 
V.  Clark,  21  Wall.  4.  22  L.  ed.  651; 
Van  Allen  v.  Assessors.  3  Wall.  673, 
18  L.  ed.  229;  West  v.  Empire  L.  Ins. 
Co.,  242  Fed.  605;  Continental  Securi- 
ties Co.  V.  Interborough  Rapid  Transit 
Co.,  166  Fed.  945:  People's  Nat.  Bank 
V.  Marye,  107  Fed.  570  [mod  on  other 

grounds  191  U.  S.  272,  24  SCt  68.  48 
>.  ed.  180];  Brown  v.  French,  80  Fed. 
166;  Taylor  v.  Southern,  etc.,  R.  <3o., 

13  Fed.  152,  4  Woods  675;  Sturges  v. 
Stetson,  23  F.  Cas.  No.  13,668,  1  Bias. 
246. 

Ala. — Commercial  F.  lire.  Co.  v. 
Montgomery  County  Bd.  of  ReveiiUe. 
99  Ala.  6. 

Cal.— Kohl  V.  Lilienthal,  81  Cal. 
378,  20  P  401,  22  P  689,  6  LRA  520; 
San  Francisco  v.  Spring  Valley  Water 
Works,  63  Cal.  624;  Gashwiler  v. 
Willis,  33  Cal.  11,   91  AmD  607. 

Ida. — Welser  Nat.  Bank  v.  Jeffreys, 

14  Ida.  659,  95  P  23. 

111. — Central  Illinois  Public  Serv. 
Co.  v.  Swarts.  284  III.  108,  119  NH 
990;  Greenleaf  v.  Morgan  County, 
184  111.  ^26,  66  NE  296,  75  AmSR 
168;  Qulncy  R.  Bridge  Co.  v.  Adams 
County.  88  111.  616;  Porter  v.  Rock- 
ford,  etc.,  R.  Co.,  76  111.  661. 

Ind. — Markle  v.  Burgess,  176  Ind. 
26,  95  NB  308,  309  [clt  C^c];  Grover 
V.  Cavanagb,  40  Ind.  A.  JI04,  82  NE 
104.  *^ 

Iowa. — Judy  V.  Beckwith.  137  Iowa 
24,  114  NW  665,  16  LiCaNS  142,  16 
AnnCas  890;  Brldgman  v.  Keokuk,  72 
Iowa  42,  33  NW  355. 

Kan. — Griffith  y.  Watson,  19  Kan. 
23. 

Ky. — Henderson  Bridge  Co.  v.  Com., 
99  Ky.  623,  31  SW  486,  17  KyL  389, 
29  LRA  73:  Franklin  County  Ct.  v. 
Frankfort  Deposit  Bank,  87  Ky.  370, 
9  SW  212,  10  KyL  606. 

Md. — State  v.  Baltimore,  etc.,  R. 
Co..   48  Md.   49. 

Mass. — Warner  v.  Brown,  121  NB 
69. 

Mo.— Bent  v.  Hart,  10  Mo.  A.  143 
[aff  73  Mo.  641]. 

N.  T.— Peo.  v.  Dederick,  161  N.  T. 
196,  66  NE  927;  Peo.  v.  Roberts.' 164 
N.  T.  101,  47  NE  980;  Peo.  v.  Cole- 
man, 126  N.  T.  433,  27  NE  818,  12 
LRA  762;  Burrall  v.  BuShwlck  R.  Co., 
76  N.  T.  211;  Peo.  y.  Brooklyn  Asses- 
sors, 39  N.  T.  81;  Peo.  v.  New  York 
Tax  Comrs.,  23  N.  Y.  192  [rev  on 
other  grounds  2  Black  620,  17  L.  ed. 
451];  Peo.  v.  Knight,  75  App.  Dlv. 
164.  77  NTS  398;  Skinner  v.  Smith, 
6.6  Hun  437,  10  NTS  81  [aff  134  N.  T. 
240.  31  NE  9fl];  Peo.  v.  New  York 
County  Tax  Comrs.,  40  Barb.  334: 
Barry  v.  Merchants'  Bxch.  Co.,  1 
Sandf  Ch.  280. 
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of  restraint  imposed  upon  them  by  a  valid  provision 
in  the  governing  law  of  the  corporation,  they  have 
the  absolnte  right  to  dispose  of  them  without  any 
restraint  from  the  corporation  ;°^  and  a  statute  £or< 
bidding  a  corporation  to  divide  any  portion  of  Its 
capital  stock  among  its  stockholders  does  not  pre- 
vent the  issuing  and  division  among  the  stockholders 
of  stock  certificates.'"  It  is  also  held  in  most  juris- 
dictions, although  not  in  all,  that  a  taxation  of  capital 
stock  or  capital  is  a  diffeixnt  thing  from  a  taxation 
of  the  shares  in  a  corporation,  so  that  both  may  be 
taxed  without  violation  of  the  rule  against  double 
taxation,  and  so  that  different  exemptions  attend 
such  taxation,  both  in  favor  of  the  corporation  and 
in  favor  of  the  stockholder." 

A  stockholder  cannot  claim  a  segregation  of  his 
interest  in  the  corporate  property.  The  only  way 
by  which  a  segregation  may  take  place  is  by  de- 
claring a  dividend  on  profits  or  a  stock  dividend, 
and  in  either  case  each  stockholder  receives  in  pro- 
portion to  the  number  of  shares  he  holds,  and  a 
stockholder  entitled  under  contract  to  a  specific 
part  of  the  stock  of  a  corporation  cannot  compel 
the  issuance  to  himself  of  any  part  of  the  stock 
set  apart  for  the  benefit  of  the  corporation.^ 

No  trust  attaches  to  ^ares.  Although  the  capital 
stock  of  a  corporation  or  property  representing  it 
is  a  trust  fund  for  the  benefit  of  the  stockholders 


in  the  hands  of  the  corporation,  which  is  the  tins- 
tee,"  the  shares  of  capital  stock  in  the  hands  of  a 
stockholder  who  has  paid  for  them  are  not  a  trust 
fund  nor  is  their  owner  a  trustee;'^  and  therefore 
statutes  of  limitation  run  to  protect  the  owner  in 
his  right  to  such  property^ 

Transfer  of  stock  as  transfer  of  property  of  cor- 
poration. It  has  been  said  that,  where  the  entire 
capital  stock  of  the  corporation  is  sold  and  trans- 
ferred, all  of  the  phvsical  property  of  the  corpora- 
tion is  thereby  conveyed  to  the  purchaser;"  but  of 
course  this  is  not  strictly  true,  for  the  stock  which 
belongs  to  the  stockholders  is  to  be  distinguished 
from  the  pr(q>erty  of  the  corporation,  which  belongs 
to  it.  The  purchasers  of  the  stock  therefore  acquire 
no  title  to  the  property  of  the  corporation,  but  sim- 
ply acquire  the  beneficial  interest  therein  as  stock- 
holders.*" 

[$  508]  c.  Distinction  between  Shares  in  Part- 
nership and  in  Corporation.  Sir  Nathaniel  Lindl^, 
in  his  work  on  Partnership,*^  points  out  this  dis- 
tinction in  the  following  language:  "What  is 
meant  by  the  share  of  a  partner  is  his  proportion 
of  the  partnership  assets  after  they  have  all  been 
realized  upon  and  converted  into  money,  and  all 
the  debts-  and  liabilities  have  been  paid  and  dis- 
charged.*' This  it  is,  and  this  only,  which  on  the 
death  of  a  partner  passes  to  his  representatives  or 


N.  C. — ^Worth  v.  Petersburg  R.  Co., 
89  N.  C.  801;  Belo  v.  Forsyth  County, 
82  N.  C.  416,  33  AmR  688:  Public 
Treasurer  v.  Petway,  65  N.  C.  896. 

Oh. — ^Miller  V.  Cincinnati  First  Nat. 
Bank,  46  Oh.  St.  424,  21  NB  860:  Lee 
V.  Sturges,  46  Oh.  St.  163,  19  NE  660, 
2  tiRA  666;  Bradley  v.  Bauder,  88 
Oh.  St.  28,  38  AmR  647;  Johns  V. 
Johns,  1  Oh.  St.  350. 

Pa, — Bldwell  v.  Pittsburgh,  etc., 
Pass.  R.  Co.,  114  Pa.  635,  641,  6  A 
729  [quot  Monongahela  Bridge  Co.  v. 
Pittsburg,  etc.,  Tract.  Co.,  196  Pa.  26, 
28,  46  A  99,  79  AmSR  686];  Com.  v. 
Mlnersvllle  Water  Co..  IS  Pa.  Co.  17. 

Tenn. — State  v.  Bank  of  Commerce, 
96  Tenn.  221.  81  SW  998;  Memphis  v. 
Home  Ins.  Co.,  91  Tenn.  568,  19  SW 
1042;  Memphis  v.  Union,  etc.  Bank, 
91  Tenn.  546,  19  SW  758;  Memphis  v. 
Farrlngton,  8  Baxt.  639;  Memphis  T. 
Bnsley,  6  Baxt.  663,  32  AmR  632; 
Union  Bank  v.  State,  9  Terg.  489; 
Brlghtwell  v.  Mallory  [clt  10  Yerg. 
1961. 

Tex. — Waco  Nat.  Bank  v.  Rogers, 
61  Tex.  606.  _^ 

Va. — Conk.  v.  Charlottesville  l»er- 
petual  Bldg.,  etc.,  Co.,  90  Va.  790..  20 
SE  364,  44  AmSR  960:  Commonwealth 
Bank  v.  Richmond,  79  Va.  11^. 

Wis.— In  re  Wells,  166  Wis.  294. 
144  NW  174. 

Eng. — Watson  v.  Spratley,  10  Exch. 
222,  166  Reprint  424. 

See  also  supra  !  7. 

"The  capital  stock  of  a  company 
is  one  thing;  that  of  the  shareholders 
is  another  and  a  different  thing. 
That  of  the  company  is  simply  its 
capital,  existing  in  money  or  prop- 
erty, or  both;  while  that  of  the  share- 
holders is  representative,  not  merely 
of  that  existing  and  tangible  capital, 
but  also  of  surplus,  of  dividend  earn- 
ing power,  of  franchise  and  the  good 
will 'of  an  established  and  prosperous 
business.  The  capital  stock  of  the 
company  is  owned  and  held  by  the 
company  in  Its  corporate  character; 
the  capital  stock  of  the  shareholders 
they  own  and  hold  In  different  pro- 
portions as  individuals.  The  one  be- 
longs to  the  corporation:  the  other 
to  the  corporators.  The  franchise  of 
the  company,  which  may  be  deemed 
its  business  opportunity  and  capacity, 
is  the  property  of  the  corporation,  but 
constitutes  no  part  or  element  of  its 
capital  stock;   while   the   same  fran- 


chise does  enter  into  and  form  part, 
and  a  very  essential  part,  of  the 
shareholder's  capital  stoclc  While 
the  nominal  or  par  value  of  the  cap- 
ital stock  and  of  the  share  stock  are 
the  same,  the  actual  value  is  often 
widely  different.  The  capital  stock 
of  the  company  may  be  wholly  in 
cash  or  in  prpperty,  or  both,  which 
may  be  counted  and  valued.  It  may 
have  in  addition  a  surplus,  consisting 
of  some  accumulated  and  reserved 
fund,  or  of  undivided  profits,  or  both, 
but  that  surplus  is '  no  part  of  the 
company's  capital ,  stock,  and,  there- 
fore, is  not  itself  capital  stock.  The 
capital  cannot  be  divided  and  distrib- 
uted; the  surplus  may  be.  But  that 
surplus  does  enter  into  and  form  part 
of  the  share  stock,  for  that  repre- 
sents and  absorbs  into  its  own  value 
surplus  as  well  as  capital,  and  the 
franchise  in  addition.  So  that  the 
property  of  every  company  may  con- 
sist of  three  separate  and  distinct 
things,  which  are  its  capital  stock, 
its  surplus.  Its  franchise;  but  these 
three  things,  several  in  the  owner- 
ship of  the  company,  are  united  In 
the  ownership  of  the  shareholders. 
The  share  stock  covers,  embraces, 
represents  all  three  in  their  totality, 
for  it  is  a  business  photograph  of  all 
the  corporate  possessions  and  possi- 
bilities. A  company  also  may  have  no 
surplus,  but,  on  the  contrary,  a  de- 
ficiency which  works  an  impairment 
of  its  capital  stock.  Its  actual  value 
Is  then  less  than  its  nominal  or  par 
value,  while  yet  the  share  stock, 
strengthened  by  hope  of  the  future 
and  the  support  of  earnings,  may  be 
worth  its  par  or  even  more  And 
thus  the  two  things — the  company's 
capital  stock  and  the  shareholder's 
capital  stock — are  essentially  and  in 
every  material  respect  different. 
They  differ  in  their  character,  in 
their  elements,  in  their  ownership 
and  in  their  values.  How  important 
and  vital  the  difference  is,  became 
evident  In  the  effort  by  the  state  au- 
thorities to  tax  the  property  of  the 
national  banks.  The  effort  failed, 
and  yet  the  share  stock  in  the  own- 
ership of  individuals  was  held  to  be 
taxable  as  against  them.  The  cor- 
poration and  its  property  were 
shielded,  but  the  shareholders  and 
their  property  were  taxed."  Peo.  v. 
ColemaJl,    126    N.   Y.    433,    487,    27   NE 


818.  12  LRA  762,  per  Finch,  J. 

[a]  Slstliietlon  dlarenided.— 
Richardson  v.  St.  Albans,  72  Vt  1. 
47  A  100  (capital  and  shares  treated 
as   identical). 

63,     See  infra  |  1033  et  seq. 

63.  Williams  v.  Western  Union 
Tel.  Co..  9  AbbNCas  437,  61  HowPr 
216  [rev  48  N.  Y.  Super.  849  (rev  9J 
N.  Y.  162)]. 

84.  See  Taxation  r37  Cyc  672, 
7681. 

68.  Burdette  v.  Universal  Cleanser, 
etc..  Co..  44  Utah  276,  140  P  119. 

6S.     See   supra   i    606. 

67.  Taylor  v.  Southern,  etc.  R. 
Co.,  18  Fed.  162,  i  Woods  676. 

88.  Taylor  v.  Southern,  etc,  R 
Co.,  18  Fed.  162,  4  Woods  675. 

69.  Vlck  V.  Park,  (Tex.  Civ.  A) 
ni  SW  1039,  178  SW  989;  Strong  v. 
Van  Allen,  2  OntWN  929, 19  OntWR  1. 

SO^  See  cases  supra  this  section, 
and  supra  {  7. 

61.  2  Undley.Partn.  (4th  ed)  pp 
861,  662. 

SB.  In  support  of  this  proposition 
he  cites  the  following  cases,  all  of 
which  support  his  text:  Darby  v. 
Darby,  3  Drew.  496,  61  Reprint  99!; 
Croft  V.  Pyke,  3  P.  Wms.  180.  24  Re- 
print 1020;  Doddington  v.  Hallet,  1 
Ves.  497.  27  Reprint  1165;  West  v. 
Skip,  1  Ves.  239,  27  Reprint  1008,  1» 
ERG  618;  Featherstonhaugh  v.  Fen- 
wick,  17  Ves.  Jr.  298.  34  Reprint  115. 
19  EHC  670;  Oawshay  v.  Collins.  15 
Ves.  Jr.  218,  33  Reprint  786,  19  ERC 
682;  Taylor  v.  Fields,  4  Ves.  Jr.  396. 
31  Reprint  201.  To  which  the  learned 
American  editor,  Dr.  Ewell.  has  added 
the  following  citations  of  American 
cases  which  seem  equally  applicable: 

U.  S. — In  re  Corbett,  6  F.  Caa.  No. 
3,220,   6   Sawy.   206. 

Conn. — ^FlUey  v.  Phelps,  18  Conn. 
294 

lil.— Simpson  V.  Leech,  86  111.  2»«: 
Carter  v.  Bradley,  68  III.  101. 

Ind. — Smith  v.  Evans,  87  Ind.  526. 

Iowa. — Mayer  v.  Garber,  68  Iowa 
689.  6  NW  63., 

La. — Perry  v.  Holloway.  6  La.  Ann. 
265. 

Me. — ^Douglas  v.  Winslow,  20  Me. 
89 

Md.— Hall  v.  Cnagett,  48  Md.  223: 
Conkling  V.  Washington  Univ.,  2  Md. 
Ch.  497. 

Minn.— Schaick  v.  Harmon.  S  Minn. 
265. 


For  latMT  oases,  dsvelopmants  and  ohaiifea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  a  l^atee  of  his  share ;"  whi<!h  tmder  the  old  law 
was  considered  as  bona  notabilia:"*  which  on  his 
bankraptcy  passes  to  his  j^rustee,  and  which  the 
sheriff  can  dispose  of  luider  a  fieri  facias  issned 
at  the  suit  of  a  separate  creditor,"  or  under  an 
extent  at  the  sfuit  of  the  crown."  .  .  .  Speaking 
generally,  a  share  in  a  company  signifies  a  definite 
portion  of  its  capital.  When  a  company  is  formed, 
a  gam  of  money  is  fixed  npon  and  is  called  its 
capital;  this  stun  is  divided  into  a  number  of  equal 
portions;  each  of  these  portions  is  a  share,  and 
whether  the  sum  fixed  upon  is  ever  all  subscribed 
or  not,  and  whether  what  is  subscribed  is  employed 
profitably  or  to  the  contrary,  a  share  retains  its 


original  meaning.  A  share  in  a  company,  like  a 
share  in  a  partnership,  is  in  truth  a  definite  portion 
of  a  joint  estate  after  it  has  been  turned  into  money 
and  applied,  as  far  as  may  be  necessary,  in  payment 
of  the  joint  debts."" 

[i  509]  d.  Shaxes  as  Properly — (1)  In  OeneraL 
Although  shares  of  stock  "are  intangible,  and  rest 
in  abstract  legal  contemplation,"**  they  neverthe- 
less are  property — ^a  s}>ecies  of  incorporeal  property 
consisting  of  rights  in  the  profits,  management,  and 
assets  of  the  company,  so  that  they  may  be  the 
subject  of  a  conversion  and  have  the  other  inci- 
dents of  property."* 

[$  610]  (2)  As  Personal  or  BeaL    Contrary  to 


N.  J.— HIU  V.  Beach,  12  N.  J.  Bq. 

il. 

N.  T. — Staats  v.  Brlstow,  78  N.  T. 
264;  Mena^h  v.  Whltwell,  52  N.  T. 
14(.  11  AmR  683. 

See  Partnership  (80  Cyc  689]. 

68.  cuing  Farqunar  y.  Hadden,  li. 
R.  7  Ch.  1. 

64.  ClUng  Atty.-Gen.  v.  Hlgglns,  2 
E  &  N.  339,  157  Reprint  140;  Elklns 
T.  Brown,  1  Splnka  400. 

es.  Citing  Smith  v.  Stokes,  1  East 
363.  102  Reprint  141. 

66.  U.  S. — Lyndon  T.  Gorham,  15 
F.  Gas.  No.  8,640,  1  Gall.  367;  Mer- 
rill V.  Rlnker,  17  P.  Caa.  No.  9,471. 
Baldw.  628;  U.  S.  v.  Williams,  28  F. 
Cas.  No.  16,719,   4  McLean   236. 

Ala.— Wilson  v.  Strobach,  69  Ala. 
488. 

Cal. — Jones  v.  Thompson,  18  Cat 
191. 

Conn. — ^Fillay  v.  Phelps,  18  Conn. 
294;  Witter  v.  Richards,  l6  Conn.  87; 
Brewster  v.  Hammet,  4  Conn.  540. 

IlL— White  V.  Jones,  38  111.  169; 
James  v.  Stratton,  32  111.  202;  New- 
hall  V.  Bucklngliam,  14  111.  405. 

La. — Choppin  V.  Wilson,  27  La.  Ann. 
444;  Marston  v.  Dewberry,  21  La. 
Ann.  618;  Thomas  v.  Lusk,  13  La. 
Ann.  277;  Lee  v.  BuUard,  3  La.  Ann. 
4(2;  Nelson  v.  Conner,  3  La.  Ann.  456. 

Ud. — People's  Bank  v.  Shryock,  48 
Hd.  427.  SO  AmR  476. 

Mass. — ^Flsk  T.  Herrick.  6  Mass. 
271:  Pierce  v.  Jackson,  6  Mass.  242. 

Miss. — Williams  T.  Gage,  49  Miss. 
777;  Sltler  v.  Walker,  Preem.  77. 

Mo.— Wiles  V.   Maddox.   26   Mo.  77. 

N.  H. — Dow  v.  Say  ward,  12  N.  H. 
271,  14  N.  H.  9;  Gibson  v.  Stevens,  7 
K.  H.  362;  Tappan  v.  Blaisdell.  5  N. 
H.  190. 

N.  T.— Menagb  v.  Whltwell,  62  N. 
T.  146.  11  AmR  683;  Phillips  v.  Cook, 
24  Wend.  889. 

Oh.— NIzon  V.  Nash,  12  Oh.  St.  647, 
80  AmD  890;  Place  v.  Sweetaer,  16 
Oh.  142. 

Pa — Morgan  v.  Watmough,  S 
Whart  126;  Knox  T.  Summers,  4 
Testes  477;  McCarty  v.  Bmlen,  2 
Teates   190. 

"6.  C. — ^Knox  V.  Schepler,  20  8.  C. 
L.  596. 

Tenn. — Saunders  v.  Bartlett,  12 
Beisk.  316;  White  V.  Dougherty, 
Hart  ft  Y.  808,  17  AmD  Sfii. 

Tex. — ^Weaver  v.  Ashcroft,  50  Tex. 
427. 

_Eng. — ^Holmes  V.  Mentie,  4  A.  & 
E.  127.  81  ECL.  74,  111  Reprint  735; 
Johnson  v.  Ehrans,  7  M.  &  G.  240, 
49  ECL  240.  185  Reprint  102;  Matter 
of  Walt  1  Jac.  &  W.  606,  37  Reprint 
499;  Sklpp  v.  Harwood,  2  Swanst, 
586,  36  Reprint  789. 

See  Partnership  [80  Cyc  699,  6001. 

67.  Citing  Spears  v.  Murray,  6  CI. 
*  P.  180,  7  Reprint  665;  Rex  v. 
Hodsi,  12  Price  587.  147  Reprint  801;' 
Bex  V.  Rock,  2  Price  198,  146  Re- 
print 68;  Rex  V.  Sanderson,  Wightw. 
50,   146   Reprint    1171. 

„«a  Citing  Sparling  v,  Parker,  9 
B«»T.  450,  50  Reprint  417;  Watson  v. 
Spnitley,  10  Exch.  222,  156  Reprint 
424.  And  see  cases  supra  93  506, 
507. 

[a]  ZUuitnitlaii^— The  interest 
which  a  stockholder  In  a  Company 
has  in  a  lease  owned  by  the  company 
and  the  Interest  or  share  of  a  partner 
in  a  lease  owned  by  a  partnership  of 


which  be  Is  a  member  are  distinct, 
and  an  agreement  whereby  a  person 
agrees  to  assign  a  share  of  commis- 
sion, earned  In  the  negotiation  of  a 
lease  In  consideration  of  shares  to  be 
Issued  to  him  by  a  corporation  to  be 
formed  in  taking  over  the  lease,  does 
not  render  him  a  partner.  Adams  T. 
Acheson,    (Alta.)  26  DomLR  633. 

68.  Burrall  v.  Bushwlck  R.  Co.,  76 
N.  T.  211,  217. 

fa]  Aa  Inooxporaal  intangible 
thuur  see  Commercial  P.  Ins.  Co.  v. 
Montgomery  County  Bd.  of  Revenue, 
99  Ala.  1,  I,  14  S  490,  42  AmSR  17; 
Armour  Bros.  Banking  Co.  v.  St. 
Louis  Nat  Bank,  113  Mo.  12,  20,  '20 
SW  690,  35  AmSR  691;  Fdbter  v. 
Potter,  37  Mo.  525,  629;  Neller  v. 
Kalley,  69  Fa.  403,  407. 

[b]  "Xlo  snch  ft*i^ff  bi  venun 
natiua  as  a  railway  share.  It  is  not 
such  a  thing  as  you  san  see,  or 
touch,  or  handle."  Morrlce  v.  Ayl- 
mer,  L.  R.  10  Ch.  148,  165. 

[c]  "HMther  ft  ■paoUlo  duvttal, 
nor  a  debt,  but  a  mere  chose  In  ac- 
tion" see  Foster  v.  Potter,  37  Mo. 
626,  529  [quot  Armour  Bros.  Bank- 
ing Co.  V.  6t..  Louis  Nat  Bank,  113 
Mo.  12,  21,  20  SW  690.  35  AmSR 
6911.     And  see  Infra  §i  510-512. 

[d]  "Shares  of  a  stook  ■«  BiiOh, 
are  not  chattels;  they  bear  a  closer 
resemblance  to  chosee  in  action;  and, 
properly  speaking,  they  are  merely 
evidence  of  property."  Small  v.  Wil- 
son, 20  Oa.  A.  674,  677,  98  SE  518. 

70.  U.  S. — Jellenlk  v.  Huron  Cop- 
per-Mln.  Co.,  177  U.  S.  1,  20  SCt  659, 
44  L.  ed.  647;  McAllister  v.  Kuhn,  96 
U.  S.  87,  24  L.  ed.  616;  Tappan  v. 
Merchants'  Nat  Bank,  19  Wall.  490, 
22  L.  ed.  189;  Bemier  v.  Griscom- 
Spencer  Co.,  lil  Ped.  438. 

Ala. — Nabrtng  v.  Mobile  Bank,  68 
Ala.    204. 

Cal. — Ralston  ▼.   California  Bank, 

112  Cal.  208(>  44  P  476;  Payne  v. 
Elliot.  54  Cal.  839,  85  AmR  80. 

Colo. — Mountain  Water  Works 
Constr.   Co.   v.   Holme,    49   Colo.   412, 

113  P  501. 

Conn. — De  Nunxlo  v.  De  Nunzio,  90 
Conn.  342,  97  A  323;  Ayres  v.  French, 
41  Conn.  142. 

Ga. — Harall  v.  Flowers,  183  Ga. 
216,  66  SB  961;  Southwestern  R.  Co. 
V.  Thomason.  40  Ga.  408;  Small  v. 
Wilson,  20  Ga,  A.  674,  93  SE  618. 

Ida. — Watson  v.  Molden,  10  Ida. 
670,  79   P  503. 

111. — Wuller  V.  Chuse  Grocery  Co., 
241  111.  398,  89  NE  796,  132  AmSR 
ei6,  28  LRANS  128,  16  AnnCas  522; 
Fahrig  v.  Milwaukee,  etc..  Breweries, 
Ltd.,  113  111.  A.  625, 

Iowa. — In  re  Culver,  146  Iowa  1, 
123  NW  743,  25  LRANS   384. 

Ky. — Elkhorn  Land,  etc.,  Co.  v. 
Childers,  100  SW  222,  30  KyL  1121; 
Field  V.  Montmollln,  5  Bush  455 
(holding  that  stock  was  '"property" 
within  the  meaning  of  Civ.  Code 
i  180,  authorizing  the  suing  out 
of  an  order  of  arrest  for  a  debtor 
about  to  leave  the  state,  without 
leaving  "property"  sufficient  to  sat- 
isfy the  claims  against  him);  Price 
v.  Price,  6  Dana  107. 

Md. — Lowndes  v.  Cooch,  87  Md. 
478,  39  A  1046,  40  LRA  380. 

Mass. — Bellows  Falls  Power  Co. 
V.  Com.,  222  Mass.  61,  109  NE  891, 
AnnCasl916C    834;    Fisher    v.    Essex 


Bank,  6  Gray  373. 

Mick — Hine  y.  Bay  City  Commer- 
cial Bank,  119  Mich.  448,  78  NW 
471-  Daggett  V.  Davis,  53  Mich.  86, 
18  *rw  648,  51  AmR  9i. 

Minn. — Puget  Sound  Nat  Bank  v. 
Mather,  60  Minn.  362,  62  NW  396; 
Carpenter  v.  American  Bldg.,  etc, 
Assoc.,  64  Minn.  403,  66  NW  96,  40 
AmSR  346;  Allen  v.  American  Bldg., 
etc.,  Assoc,  49  Minn.  544,  62  NW  144, 
32  AmSR  574. 

Mo.— Banta  v.  Hubbell,  167  Mo.  A. 
88,  160  SW  1089;  Smith  v.  Pilot  Mln. 
Co..  47  Mo.  A.  409  (holding  that  the 
franchise  of  exercising  the  rights  of 
a    stockholder    In    a    corporation    is 

Property  within  the  meaning  of  Rev. 
t  [1889]  ;  2022,  which  provides  for 
service  of  process  on  nonresident  de- 
fendants lor  publication  "In  all  ac- 
tions at  law  or  In  equity  which  have 
for  their  immediate  object  the  en- 
forcement or  establishment  of  any- 
lawful  right,  claim,  or  demand  to 
or  against  any  real  or  personal  prop- 
erty within  the  Jurisdiction  or  the 
court");  Vanstone  v.  Goodwin,  42  Mq, 
A.  39. 

Nebr. — Herrick  v.  Humphrey  Hard- 
ware Co.,  78  Nebr.  809,  103  NW  686, 
119  AmSR  917,  11  AnnCas  201.        ^ 

N.  H. — Champollion  v.  Corbtn.  71 
N.  H.  78,  61  A  674. 

N.  J. — Princeton  Bank  v.  Oozer, 
22  N.  J.  L.  383,  886,  63  AmD  254. 

N.  T. — Holmes  v.  Camp,  219  N.  T. 
869,  114,  NE  841  [rev  17^  App.  DIv. 
971  meA,  159  NTS  1119  memj;  In 
re  Bronson,  160  N.  T.  1,  44  NB  707, 
65  AmSR  632,   34  LRA  238. 

Oh. — New  London  Nat  Bank  T. 
Lake  Shore,  etc,  R.  Co.,  21  Oh.  St 
221  (holding  that  a  nonresident 
stockholder  of  a  domestic  corpora- 
tion has  property  In  the  state,  within 
the  meaning  of  a  statute  allowing 
Jurisdiction  of  a  nonresident  defend- 
ant to  be  acquired  by  publication 
when  he  has  proper^  in  the  state). 

Okl. — Haynes  v.  Brown,  18  OkL 
389,   89  P  1124. 

Pa. — Neller  v.  Kelley,  69  Pa.  408, 
407  (where  Sharswood,  J.,  said:  "A 
share  of  stock  is  an  incorporeal  in- 
tangible thing.  It  is  a  right  to  a 
certain  proportion  of  the  capital 
stock  of  a  corporation — never  real- 
Iced  except  upon  the  dissoluUon  and 
winding  up  or  the  corporation — with 
the  right  to  receive,  in  the  meantime, 
such  profits  as  may  be  made  and 
declared  in  the  shape  of  dividends"). 

Tenn. — Cates  v.  Baxter,  97  Tenn. 
443,  37  SW  219;  Cherry  v.  Prost,  7 
Lea  1,  7;  Herring  v.  Ruskin  Co.-Op. 
Assoc,    (Ch.)    52   SW  327. 

Tex. — Anderson  v.  La  Grange  First 
Nat  Bank,    (Cl.v.  A.)  191  SW  836. 

Utah.— Kuhn  v.  McAllister,  1  Utali 
273. 

Va. — Camagle  Trust  Co.  v.  Amer- 
ica Security  L.  Ins.  Co.,  Ill  Va.  1, 
68  SB  412,  31  LRANS  1186,  21  Ann 
Caa  1287;  Freckhelmer  v.  National 
Exch.  Bank,  79  Va.  80. 

W.  Va. — Lipscomb  v.  (London,  56 
W.  Va.  416,  49  SB  892,  107  AmSR 
938,   67  LRA  670. 

And  see  other  cases  defining  shares 
supra  i  506. 

[a]  A  spedss  of  Inoozporeal  per- 
sonal property^— Lowell  Transfer  of 
Stock  9  9  [olt  Rice  v.  Gilbert  72 
111.   A.    649,    650    (an    173    I"^¥^'/-ffr> 
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early  opinion  in  the  case  of  coiporations  owning 
leal  estate,"  it  is  now  very  generally  agreed  that 
shares  of  stock  in  corporations  are  personal  prop- 
erty, whether  they  are  declared  to  be  snch  by  stat- 
ute, as  is  sometimes  the  case,  or  not,  and  whether 
the  property  of  the  corporation  itself  is  real,  as  in 
the  case  of  mining  companies,  land  companies,  rail- 
road companies,  canal  companies,  and  the  like,  or 


only  personal"  The  effect  of  this  view  of  the 
nature  of  shares  of  stock  will  be  seen  in  yarions 
connections  under  other  titles," 

[$  5U]  (3)  Ab  "IndehtedseBB,"  "Credit," 
"Money,''  "Security  for  Money,"  Etc.  Accord- 
ing to  the  weight  of  authority,  a  share  of  stock  or 
the  certificate  thereof  is  not  an  indebtedness  to  the 
owner  nor  evidence  of  indebtedness;"  and  therefore 


NB  1087);  Allen  v.  Peeram,  16  Iowa 
163,  nSi.     See  Infra  §  510. 

«[b]  "WtOJtmxtT"  Includes  stocks,  as 
used  In  Const,  art  13  §  3,  providing 
for  taxation  of  all  property  not  ex- 
empt. Commercial  Nat.  Bank  v. 
Chambers.  21  Utah  324,  S33,  61  P 
S60.  66  LRA  346  [aff  1S2  U.  S.  666, 
21  set  863,  4E  L.  ed.  12271.  See  gen- 
erally Taxation  [37  Cyc  821]. 

[c]  Th*  three  •laments  la  tb.» 
xlfht  of  piopertar — the  legal  titlek 
beneficiary  Interest,  and  the  right  ot 
control — are  found  in  corporate 
stock.  Carnagie  Trust  Co.  v.  Amer- 
ica Security  L.  Ins.  Co.,  Ill  Va.  1, 
68  SB  412,  31  LRAN3  1186,  21  Ann 
Cas   1287 

[d]  Aoonveyaaoa  of  all  the  gzaa- 
tor**  "proyerljf,  real  and  personal," 
Includes  his  shares  in  a.  bank.  Feck- 
helmer  v.  National  Exch.  Bank,  79 
Va.  80. 

Oonyaxmioa  of  abares  see  Trover 
end  Conversion  [38  Cyc  2012]. 

71.  Welles  v.  Cowles,  2  Conn.  S67, 
4  Conn.  182,  10  AmD  115;  Copeland  v. 
Copeland,  7  Bush  (Ky.)  349;  Price  y. 
Price,  6  Dana  (Ky.)  107;  Meason's 
Estate,  4  "Watts  (Pa.)  841;  Townsend 
V.  Ash,  3  Atk.  336,  26  Reprint  995; 
Habergham  v.  Vincent,  4  Bro.  Ch.  363, 
29  Reprint  931,  2  Ves.  Jr.  204,  30  Re- 
print 695;  Rex  v.  Chiprlng-Norton, 
B  Bast  239,  102  Reprint  1061;  Dry- 
butter  V.  Bartholomew,  2  P.  Wms. 
(27,  24  Reprint  668;  Buckeride  v.  In- 
gram, 2  Ves.  Jr.  652,  30  Reprint  824. 

73.  U.  S. — Jellenik  v.  Huron  Cop- 
per Mln.  Co.,  177  U.  S.  1,  20  SCt  559. 
44  Ii.  ed.  647  [rev  on  other  grounds 
82  Fed.  7781  (holding  that  shares  of 
stock  in  a  Michigan  corporation,  be- 
ing by  the  laws  of  that  state  deemed 
I>er80nal  property,  must  be  so  consid- 
ered within  the  meaning  of  an  act  of 
congress  authorizing  an  order  to 
bring  in  absent  defendants  who  are 
not  inhabitants  of  the  state  or 
found  within  the  district  In  a  sdit  to 
remove  an  encumbrance  or  lien  on 
real  or  personal  property  within  the 
district  In  which  the  suit  is  brought) ; 
Tappan  v.  Merchants'  Nat.  Bank,  19 
Wall.  490,  22  U  ed.  189;  Bernier  v. 
Grlscom-Spencer  Co.,  161  Fed.  438. 

Ala. — Berney  Nat.  Bank  v.  Plnck- 
ard,  87  Ala.  577,  6  S  304;  Wilson  v. 
Matthews,    32  Ala.   332. 

Cal. — Chesebrough  v.  San  Fran- 
cisco, 153  Oal.  559,  96  P  288;  In  re 
Thomas,  147  Cal.  326,  81  P  539;  Cal- 
kins V.  Dqultable  Bldg.,  etc.,  Assoc, 
126  Cal.  631,  59  P  30;  Mattlngly  v. 
Roach,  84  Cal.  207.  23  P  1117;  Tregear 
V.  Ktiwanda  Water  Co.,  76  Cal.  537, 
18  P  658,  9  AmSR  245;  San  Francisco 
V.  Flood,  64  Cal.  504,  2  P  264;  Payne 
V.  Elliott,  54  Cal.  339,  35  AmR  80; 
Peo.  v.  Mills  Nat.  Gold  Bank.  51  Cal. 
608-  Atkins  v.  Gamble,  42  Cal.  86,  10 
AmR  282. 

Colo. — By  express  statutory  pro- 
vision. Mountain  Water  Works 
Constr.  Co.  v.  Holme,  49  Colo.  412, 
113  P  501;  Talcott  v.  Mastin,  20  Colo. 
A.  488,  79  P  973;  Richardson  v.  Long- 
mount  Supply  Ditch  Co.,  19  Colo. 
A.  483,  76  P  646. 

Conn. — De  Nunzlo  v.  Da  Nunzio,  90 
Conn.  342,  97  A  323;  Lockwood  v. 
Weston,  61  Conn.  211,  23  A  9;  Toll- 
Bridge Co.  v.  Osborn,  85  Conn.  7; 
North  V.  Forest,  15  Ck>nn.  400. 

Ga. — Hamll  v.  Flowers,  133  Oa.  216, 
65  BE  961;  Southwestern  R.  Co.  y. 
Thomason,  40  Ga.  408. 

Ida. — Watson  v.  Molden,  10  Ida. 
570,  79  P  503  (in  caMal  company;  un- 
der express  statutory  provision). 

111. — ^WuUer  V.  C%use  Grocery  Co., 
241    111.    898,    89   NE   796,    132   AmSR 


816.  28  LRANS-128,  1«  AnnCas  622 
raft  147  111.  A.  224];  Cooper  v.  Cor- 
bin,  105  111.  224;  Mendota  First  Nat. 
Bank  v.  Smith,  65  111.  44;  Fahrlg  v. 
Milwaukee,  etc..  Breweries,  Ltd.,  113 
111.  A.  525. 

Ind. — Boone  v.  Van  <3order,  164  Ind. 
499,  74  NE  4,  108  AmSR  314;  Seward 
v.  Rising  Sun,  79  Ind.  351;  Manns  v. 
Brookvllle  Nat.  Bank,  73  Ind.  243; 
Weyer  v.  Franklin  Second  Nat.  Bank, 
67  Ind.  198;  Evansville  v.  Hall,  14 
Ind.  27. 

Iowa. — Allen  v.  Pegram,  16  Iowa" 
163.  But  see  In  re  Culver,  148  Iowa 
1,  123  NW  743,  25  LRANS  384  (hold- 
ing that  a  share  of  stock  in  a  corpo- 
ration may  represent  an  interest  in 
either  real  or  personal  property  with- 
in the  meaning  of  a  tax  law). 

Kan. — Griffith  v.  Watson,  19  Kan.  23. 

Ky. — Elkhorn  Land,  etc,  Co.  y. 
Chllders,  100  SW  222,  80  KyL  1121; 
Chappell  V.  Chappell,  124  Ky.  691, 
697,  99  SW  959,  30  KyL  935  [cit  Cyo]; 
Field  v.)  MontmoUin,  fi  Bush  466. 

Md.— Lowndes  v.  Cooch,  87  Md.  478, 
39  A  1045,  40  LRA  380;  Baltimore 
City  Pass.  R.  Co.  v.  Bewell,  35  Md: 
238.  6  AmR  402. 

Mass. — Bellows  Falls  Power  Co.  v. 
<3om.,  222  Mass.  61,  109  NE  891,  Ann 
Ca8l916C  S34;  Hastings  v.  Blue  HIU 
Tump.  Corp.,  9  Pick.  80;  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  90,  19  AmD 
306;  Howe  y.  Starkweather,  17  Mass. 
240;  Tippets  y.  Walker,  4  Mass.  695 
(per  Parsons,  C.  J.);  Russell  v. 
Temple,   3   Dane  Abr.   108. 

Mo. — ^Banta  v.  Hubbell,  167  Mo.  A. 
38,  160  SW  1089;  Crenshaw  v.  Colum- 
bia Min.  Co.,  110  Mo.  A.  355.  86  SW 
260;  Caltery  v.  Choctaw  Coal,  etc., 
Co.,  ^6  Mo.  A.  174.  68  SW  104$;  Wat- 
son v.  Sidney  F.  Woody  Printing  Co., 
56  Mo.  A.  145;  Vanstone  y.  Goodwin, 
42  Mo.  A.  39, 

Mont. — Prlncetoiv  Min.  Co.  y.  Butte 
First  Nat  Bank.  7  Mont.  630,  19  P 
210. 

Nebr. — HenHck  y.  Humphrey  Hard- 
ware Co.,  73  Nebr.  809.  103  NW  686. 
119  AmSR  917.  11  AnnCas  201;  York 
Park  Bldg.  Assoc,  v.  Barnes,  89  Nebr. 
834.  68  NW  440. 

N.  H. — Ch&mpolUon  y.  Corbin.  71 
N.  H.  78,  51  A  674. 

N.  Y. — ^Weaver  y.  Harden,  49  N.  Y. 
286;  Lockwood  v.  U.  S.  Steel  Corp., 
153  App.  Div.  665,  138  NTS  726  [rev 
on  other  grounds  209  N.  T.  875.  103 
NE  697,  LRA1916C  471];  Peo.  v.  New 
York  County  Tax  X>omrs..  40  Barb. 
334. 

N.  C — Cooper  y.  Dismal  Swamp 
C^anal  (3o.,  6  N.  C.  195. 

Oh. — Lee  v.  Sturges,  46  Oh.  St.  153, 
19  NE  660,  2  LRA  566;  Bradley  v. 
Bauder,  36  Oh.  St.  28,  38  AmR  647; 
Johns  v.  Johns,  1  Oh.  St.  350. 

Okl. — ^By  express  statutory  pro- 
vision. Haynes  v.  Brown,  18  Okl. 
389,  89  P  1124;  Sulptiur  Springs  First 
Nat.  Bank  v.  Strlbfing,  16  Okl.  41,  86 
P  512. 

Or. — ^Budd  y.  Multnomah  St.  R.  Co., 
12  Or.  271,  7  P  99,  53  AmR  365.  ' 

Pa. — McKeen  v.  Northampton 
County,  49  Pa.  519,  88  AmD  616; 
Slaymaker  y.  Gettysburg  Bank.  1() 
Pa.    373 

R.  I.— Dyer  v.  Osborne,  11  R.  I. 
321,  23  AmR  460;  Arnold  v.  Rug- 
gles,   1   R.   I.   166. 

S.  C. — Blake  v.  Jones.  8  S.  C.  Ea. 
141,   21   AmD   530. 

Tenn. — McClung  v.  Colwell,  107 
Tenn.  692,  64  SW  890,  89  AmSR  961: 
Gates  v.  Baxter,  97  Tenn.  443,  37  SW 
219;  Cornlck  v.  Richards,  3  Lea  1; 
Herring  v.  Ruskin  Co-op.  Assoc, 
(Ch.)  62  SW  327  (holding  that  stock 


In  a  corporation  organised  for  the 
purpose  of  owning  and  operating 
factories,  acquiring  land,  and  build- 
ing and  owning  houses  for  the  mem- 
bers of  the  association,  and  provid- 
ing educational  and  recreative  facili- 
ties for  them,  is  personal  properly, 
and  carries  with  it  the  essential 
qualities  and  incidents  of  such  prop- 
erty, one  of  which  is  its  alienation). 
_Wash. — Gamble  v.  Dawson.  67 
Wash.  72,  180  P  1060,  AnnC:asl913D 
601. 

__W.  Va. — Llpacomb  y.  Condon,  56 
W.  Va.  416,  49  SB  398,  107  AmSR 
938,    87    LRA   670. 

Wis.— State  y.  Hlnkel,  186  Wis.  66, 
116  NW   639. 

Eng. — Humble  y.  Mitchell.  11  A 
&  E.  205,  39  BCL,  130,  118  Re- 
print 392,  23  BRC  207;  March  v. 
Atty.-Qen.,  6  Beav.  438,  49  Reprint 
646-  Walker  v.  Bartlett,  18  C.  B.  845, 
86  ECL  845,  139  Reprint  1604;  Pow- 
ell v.  Jessopp,  18  C..B.  836,  86  ECL 
886,  189  Reprint  1400;  Watson  v. 
Spratley,  10  Exch.  222,  156  Reprtnt 
424;  Ex  p.  Lancaster  Canal  Nav.  Co., 
1  Deac.  &  C.  411;  Edwards  v.  Hall, 
6  De  G.  M.  ft  G.  74,  56  EngCh  58, 
48  Reprint  1158   [foil  Myers  v.  Peri- 

fal,  2  De  G.  M.  &  G.  699.  61  EagCh 
88,  42.  Reprint  1006  (where  the 
same  was  held  with  respect  of 
shares  of  an  unincorporated  joint 
stock  compcuiy),  and  overr  Ware  v. 
Cumberlege,    20    Beav.    603,     62    Re- 

grint  6871;  Watson  v.  Spratley,  10 
Ixch.  222,  156  Reprint  424;  Hayter 
v.  Tucker,  4  Kay  &  J.  243,  70  Re- 
print 101;  Baker  v.  Sutton,  1  Keen 
224,  15  EngCh  224,  48  Reprint  292; 
Bligh  V.  Brent.  6  L.  J.  Bxch.  Eq.  58; 
Bradley  v.  Holdsworth,  3  M.  ft  W. 
422.  160  Reprint  1210;  Duncuft  v. 
Albrecht,  18  Sim.  189,  35  BngCh  162, 
69  Reprint  1104;  Weekley  v.  Week- 
ley.  2  Y.  ft  C.  Exch.  281  note. 

[a]  Ooods,  wacss,  aaA  maxotiaa- 
Use- — (1)  Some  courts  have  held 
that  shares  of  stock  are  goods, 
wares,  or  merchandise  within  the 
meaning  of  a  statute,  such  as  the 
statute  of  frauds.  Hfnchman  v. 
Lincoln,  124  U.  S.  88,  8  SCt  369,  81 
L.  ed.  337;  Hudson  v.  Weir,  29  Ala. 
294;  North  v.  Forrest,  16  Conn.  400; 
Pray  v.  Mitchell,  60  Me.  480;  Board- 
man  y.  Cutter,  128  Mass.  888;  Tls- 
dale  V.  Harris,  20  Pick.  (Mass.)  9; 
Green  v.  Brooklns,  28  Mich.  48,  9 
AmR  74:  Bernhardt  v.  W^alls,  29  Ma 
A.  206;  Fine  v.  Homsby.  2  Mo.  A.  61; 
Greenwood  v.  Law,  55  N.  J.  L.  168. 
26  A  134,  19  LRA  688.  (2)  But  on 
this  point  the  decisions  are  con- 
flicting. Vawter  y.  Griffin.  40  Ind. 
693;  Wlttemore  v.  Glbbe,  24  N.  H. 
484;  Humble  v.  Mitchell,  11  A.  ft  E. 
205,  39  ECL  130,  113  Reprint  39».  23 
ERG  207;  Knight  v.  Barber,  16  M.  ft 
W.  66,  153  Reprint  1101.  See  Frauds. 
Statute  of   [20   Cyc   244]. 

73.  CzosS   rsfsranoasi 

Action  for  conversion  of  shares  see 
Trover  and  Conversion  [38  C^yc 
2012]. 

Application  of  statute  of  frauds  see 
Frauds.  Statute  of  [20  Cyc  2441. 

Descent  and  distribution  on  death  of 
owner  see  Descent  and  Distribu- 
tion {  16;  Executors  and  Adminis- 
trators [18  CVc  173], 

Description  of  property  in  will  aea 
Wills  [40   Cyc  1541   et  seq]. 

Replevin  for  shares  see  R«pieylB  [14 
<5yc   1369J. 

Taxation  see  Taxation  [87  Cyc  672]. 

74.  U.  S. — Coltrane  v.  BUke,  lis 
Fed.  785,  51  CXJA  467;  Ashley  v. 
Quintard,   90  Fed.   84. 

Ga. — Coggeshall  y.  (Georgia  Land, 
etc,  Co.,  14  Ga.  A.  637,  82  SB  166. 
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it  is  not  a  " credit "  or  within  the  term  "moneys 
and  credits";"  nor  is  it  " money"  or  a  "security, 
for  money,"'*  or  representative  thereof/'  and  it 
wUl  not  pass  imder  a  mere  bequest  of  money,'*  even 
ifitisa^arein  afinaneial  institution  like  the  Bank 
of  England."  In  these  respects  therefore  a  share 
of  stock  is  distinguishable  from  a  corporate  bond, 
the  distinguishing  feature  of.  which  is  that  it  is  an 
obligation  to  pay  a  fixed  sum  with  stated  interest.** 
Bat  securities  issued  by  a  corporation,  although  de- 
nominated "bonds,"  may  be  in  effect  a  species  of 


preferred  stock.*^  And,  as  we  have  already  seen, 
capital  stock  is  a  liability  of  the  corporation  to  the 
stockholders  in  the  sense  that,  on  the  winding  up 
of  the  corporation,  they  are  entitled  to  share  ratably 
in  the  assets  of  the  corporation  after  its  debts  have 
been  satisfied.** 

[%  512]  (4)  As  Ohose  in  Action.  Strictly  speak- 
ing, a  share  of  stock  is  not,  like  a  note,  a  chose  in 
action,*'  but  it  is  analogous  to,  and  io>  the  nature 
of,  a  chose  in  action  and  has  repeatedly  been  so 
classified.** 


Iowa. — Brldnnan  V.  Keokuk,  72 
Iowa  42,  23  NW  SS6.  Contra  Albia 
First  Nat.  Bank  v.  Albla,  86  Iowa 
28,  52  NW   8S4. 

Me. — Sweetslr  v.  Cbandler,  98  lie. 
145,  56  A  684. 

Md. — Heller  v.  National  Marine 
Bank,  89  Md.  602,  43  A  800,  73  Am 
SR  212,  46  LRA  4S8. 

N.  J.— Sklllman  ▼.  Wlegand.  64  N. 
J.  Ea.  198,  33  A  929. 

N.  T. — BurraU  ▼.  Bushwlck  R.  Co., 
7S  N.  T.   211. 

N.  C. — Weaver  Power  Co.  v.  Elk 
Mountain  Mill  Co.,  154  N.  C.  76,  69 
SE  747.  , 

Oh.— Nlles  V.  Shaw,  60  Oh.  St  370, 
34  NE  162. 

Tenn. — Cates  v.  Baxter,  97  Tenn. 
443.  37  SW  219. 

Tex. — Rosenberg  v.  Weeks,  67  Tex. 
578,  4  SW  89»:  Primm  v.  Fort,  23 
Tex.  Civ.  A.  606,  611,  67  SW  86,  972. 

Utah. — Commercial  Kat.  Bank  T. 
Chambers,  21  Utah  824.  51  P  660,  56 
LRA  346  [ait  182  U.  S.  666,  21  BCt 
863.  45   L.   ed.    12271. 

And  see  other  cases  in  following 
notes. 

See  also  infra  ({  674,  700. 

|a]  Bank  atook  Is  "meiely  evi. 
dmes  of  tttl*  to  shares  in  the  capi- 
tal stock  of  the  banlc."  Primm  v. 
Fort.  23  Tex.  Civ.  A.  606,  611,  67  SW 
8(.  972. 

[b]  Onaxaatw  oapdtol  of  tba  stook 
ttpartmaat  of  a  mutual  Insnxaiioe 
company  is  neither  a  debt  owed  by, 
nor  a  loan  to,  the  corporation.  Trad- 
ers', etc.,  Ins.  Co.  v.  Brown,  142 
Mass.  403.   8  NB  134. 

(c]  Debt  mlanamea  "stook.'^— The 
use  of  the  word  "stock,"  in  describ- 
ing the  debt  of  a  corporation  to  one 
from  whom  it  borrows,  does  not  In- 
vest such  debt  with  the  attributes 
of  stock.  Burt  V.  Rattle,  81  .Oh.  St. 
116.  128-130. 

TS.  New  Orleans  Nat.  Banking 
Assoc.  V.  Wilts,  10  Fed.  830,  4  Woods 
43;  Smith  v.  Crescent  City  Live- 
stock Landing,  etc.,  Co.,  80  La.  Ann. 
1378  (both  cases  holding  that  stock 
Is  not  a  "credit."  within  the  meaning 
of  a  statute  requiring  notice  to  the 
debtor  of  the  pledge  of  a  credit  not 
negotiable);  Bridgman  v.  Keokuk,  72 
Iowa  42,  33  NW  366;  Commercial 
Nat.  Bank  v.  Chambers,  21  Utah  824, 
61  P  560,  56  LRA  346  [aff  182  U.  S. 
S5S,  21  set  863,  45  L.  ed.  1227].  And 
see  Wahkonsa  Inv.  Co.  v.  Ft.  Dodge, 
125  Iowa  148,  100  NW  617  (not 
"moneys  and  credits").  Contra  Albla 
First  Nat.  Bank  v.  Albia,  86  Iowa 
28,  62  NW  334  (a  credit,  within  the 
meaning  of  the  tax  law).  See  also 
supra  {{  499,  603;  and  Stock  [36  Cyc 
1302]. 

la]  JTot  a  "erediv  withla  meaa- 
Isff  of  tax  ■tatatas^— Bridgman  v. 
Keokuk,  72  Iowa  42,  33  NW  856; 
Dutton  V.  Citizens'  Nat.  Bank,  63 
Kan.  440,  36  P  719  [aff  160  U.  S.  660, 
16  sen  412,  40  L.  ed.  6731;  Nlles  v. 
Shaw,  60  Oh.  St.  370,  34  NE  162: 
Rosenberg  v.  Weeks,  67  Tex.  678,  4 
SW  899;  Primm  v.  Fort,  23  Tex. 
Civ.  A  605,  57  SW  86,  972;  Commer- 
cial Nat.  Bank  v.  Chambers,  21  Utah 
324.  342.  61  P  660.  56  LRA  346  [aff 
1^2  IT.  S.  666,  21  set  863,  45  L.  ed. 
1227).  Contra  Albla  First  Nat.  Bank 
Z-  Albla,  86  Iowa  28,  62  NW  334. 
See  generally  Taxation. 
„  78.  Cal. — 'Barstow  v.  Savage  Min. 
Co.,  64  Cal.  388,  1  P  849,  49  AmR 
'05;  Atkins  v.  Gamble,  42  Cal.  85. 
10  AmR  282;  Hawley  v.  Brumaglm, 
n   CaL    394;    Hardenberg   v.   Bacon, 


83   <7al.    366. 

Ga. — C\ilgam  v.  Macon,  etc.,  R.  Ck>., 
44  Ga.  697. 

Kan. — C^lp  V.  Mulvane,  66  Kan. 
148,  71  P  273. 

Me. — Bates  v.  AndroscogErin,  etc., 
R.  Co.,  49  Me.  491. 

Mo. — Vanstone  v.  Goodwin,  42  Mo. 
A.   39 

N.  j. — Oraydon  v.  Ciraydon,  28  N.  J. 
Bq.  Hi  (rev  on  other  grounds  26 
N.  J.  Eq.  661]. 

N.  T. — ^Mechanics'  Bank  v.  New 
York,  etc.,  R.  Co.,  18  N.  Y.  699; 
Ooss  V.  Sackett,  16  N.  Y.  Super.  617. 
6  AbbPr  247,  16  HowPr  62. 
■  Utah. — Commercial  Nat  Bank  v. 
(niambers,  21  Utah  324,  61  P  660,  60 
LRA  346. 

W.  Va, — Lipscomb  v.  Ck>ndon,  56  W. 
Va.  416,  49  SB  392,  107  AmSR  938, 
67  LRA  670. 

Eng. — Collins  v.  Collins,  L.  R.  12 
Eq.  466;  Ogle  v.  Knipe,  L.  R.  8  Eq. 
434;  LiOwe  v.  Thomas,  5  De  O.  M.  & 
G.  316.  54  EngCh  261,  43  Reprint 
891;  Jones  v.  Brinkley,  1  Kaat  1, 
102  Reprint  1:  Gosden  v.  Dotterill, 
1  Myl.  &  K.  66,  7  EngCh  66,  39  Re- 
print  602. 

See  also  infra  (  701. 

77.  Mechanics'  Bank  v.  New  York, 
©to.,  R.  Co..  18  N.  Y.  699:  Borland  v. 
Steel  Broa  &  Co.,  Ltd..  [1901]  1  CSh. 
879. 

78.  Lowe  V.  Thomas,  6  De  G.  M. 
&  G.  816,  64  EngCnt  261,  43  Reprint 
891;  Jones  v.  Brlnley,  1  East  1,  102 
Reprint  1;  Gosden  v.  Dotterlll,  1 
Myl.  &  K.  66,  7  EngCh  56.  39  Re- 
{HTint  602.     See  Wills   [40  Cyc  1646]. 

79.  Sir  W.  M.  James,  V.  C,  in 
Ogle  V.  Knipe^  L.  R.  8  'Ba.  434.  See 
also  Union  Bank  v.  State,  9  Yerg. 
(Tenn.)  501;  Commercial  Nat  Bank 
V.  Chambers,  21  UUh  824,  61  P  660, 
66   LRA   346. 

80.  Cass  V.  Realty  Seouritles  Co., 
148  App.  Dlv.  98,  100,  132  NYS  1074 
[aff  206  N.  Y.  649  mem,  99  NE  1105 
mem], 

81.  Cass  V.  Realty  Securities  Co., 
148  App.  Dlv.  96,  132  NYS  1074  [ait 
206  N.  Y.  649  mem.  99  NE  1106 
mem]  (holding  that  securities  Issued 
by  a  corporation,  which  were  denom- 
inated "bonda"  and  which  contained 
a  promise  to  pay  a  certain  sum  at  a 
fixed  time  with  a  stated  interest,  and 
further  provided  that,  after  the  pay- 
ment or  speclfled  dividends  on  the 
stock,  the  holders  of  the  bonds  were 
entitled  to  a  proportionate  share  in 
the  surplus  income,  if  any,  were  in 
effect  a  species  of  preferred  stock, 
as  "stock"  confers  upon  the  holder 
a  part  ownership  of  the  assets  with 
the  right  to  share  in  the  profits  of 
the  corporation,  and  on  dissolution 
in  the  assets  after  payment  of  debts, 
but  without  a  lien  on  the  property, 
while  a  "bond"  Is  an  obligation  to 
pay  a  fixed  debt  with  Interest,  which 
debt  if  secured,  is  not  wiped  out  if 
the  security  proves  insufficient). 

83.     See  supra  |  503. 

83.  Fisher  v.  Essex  Bank.  6  Gray 
(Mass.)  373,  377  (where  a  share  is 
said  to  be  analogous  to,  but  distin- 
guishable from,  a  chose  in  action,  in 
respect  to  the  effect  of  assignment); 
Ramse  v.  Gould,  57  Barb.  (N.  Y.) 
898,  408  (holding  that  stock  was  not 
a  chose  in  action  within  the  mean- 
ing of  2  Rev.  St.  p  288  9  71,  prohibit- 
ing an  attorney  from  buying  a  thing 
in  action  for  the  purpose  of  bringing 
suit  thereon);  McClung  v.  Colwell, 
107  Tenn.  692,  64  SW  890,  89  AmSR 


961;  C!ates  v.  Baxter,  97  Tenn.  448. 
87  SW  219  (holding  that  under  Mil- 
liken  &  V.  Code  !  1715,  which  pro- 
vides that  stock  in  a  corporation  is 
personal  property  and  subject  to 
levy  and  sale  as  such,  shares  of 
stock  are  not  simply  choses  in  ac- 
tion, but  represent  the  interest  of 
the  stockholder  in  the  corporation, 
and  form  a  peculiar  species  of  prop- 
erty sui  generis);  Colonial  Bank  v. 
Whinney,  SO  Ch.  D.  261.  See  supra 
I   606. 

"In  some  respects,  they  resemble  a 
chose  in  action,  and  thus  are  so 
treated  in  the  relation  of  husband 
and  wife  and  in  other  relations. 
More  accurately,  I  think,  they  mav 
be  called  equitable  estates,  which 
entitle  the  holders  to  share  in  the 
income  of  the  capital,  which  is  le- 
gally vested  in  s.nd  managed  by  the 
corporate  body."  Peo.  v.  New  York 
Tax  Comrs.,  23  N.  Y.  192,  220  [rev  . 
on  other  grounds  2  Blaok  620,  17  L. 
ed.  4511. 

[a]  Sbana  of  atook  ar*  mot  almplr 
ana  porely  olioMa  In  aolioii,  but  the 
shares  represent  the  interest  of  the 
owner  in  the  corporation.  They  are 
a  peculiar  species  of  property  sui 
generis.  Cates  v.  Baxter,  97  Tenn. 
443,  S7  SW  219  [dt  Comick  V.  Rich- 
ards, S  Lea  (Tenn.)  1]. 

84.  U.  S. — Jellenlk  v.  Huron  Cop- 
per Min.  Co..  177  U.  S.  1,  20  SCt  669, 
44  L.  ed.  647;  Western  Union  Tel. 
Co.  V.  Poe,  61  Fed.  449>  466  [overr 
on  other  grounds  Western  Union 
Tel.  Co.  V.  Poe,  64  Fed.  9  (aff  69  Fed. 
646,  16  CCA  306  [aff  165  U.  S.  194, 
17  SCt  305,  41  L.  ed.  683])]. 

Ala. — Planters',  etc..  Bank  v.  Lea- 
vens, 4  Ala  763. 

Ariz. — ^Hook  v.  Hoffman.  16  Aria. 
640,  147  P  722. 

Conn. — De  Nunzlo  v.  De  Nunslo.  90 
Conn.  342,  97  A  323;  North  v.  For- 
est,  15   Conn.  400. 

Ga — Small  v.  Wilson,  20  Ga.  A. 
674,  93  BE  618. 

111. — Mendota  First  Nat  Bank  v. 
Smith,    66   111.   44. 

Iowa. — Allen  v.  Pegram,  16  Iowa 
183. 

Ky. — Spalding  v.  Paine,  81  Ky.  416, 
6  KyL  891. 

Mass. — Fisher  v.  Essex  Bank,  5 
Gray  373;  Hutchlns  v.  State  Bank. 
12  Mete.  421;  Howe  v.  Starkweather, 
17  Mass.  240;  Stanwood  v.  Stanwood, 
17  M;,ass.  67. 

Mo. — ^Vanstone  v.  Goodwin,  42  Mo. 
A.  39,  47. 

N.  Y. — Plimpton  v.  Blgelow.  98  N. 
Y.  692:  Kent  v.  Quicksilver  Min.  Co., 
78  N.  T.  159;  Denton  v.  Livingston, 
9  Johns.  96,  6  AmD  264;  James  v. 
Woodruff,  10  Paige  641  [aff  2  Den. 
5741. 

N.  C. — Cooper  v.  Dismal  Swamp 
Canal  Co.,  6  N.  C.  196  (holding  that 
the  shares  of  a  corporation  are 
merely  choses  in  action,  and  not  lia- 
ble to  seizure  and  sale  under  a  fieri 
facias,  even  though  the  act  of  incor- 
poration, for  the  purpose  of  making 
them  inheritable,  declares  them  to 
be  real  estate). 

Or. — Budd  v.  .Multnomah  St.  R. 
Co..  12  Or.  271,  7  P  99,  53  AmR  866. 

Pa — People's  Bank  v.  Kurtz,  99 
Pa  344,  44  AmR  112-  Slaymaker  v. 
Gettysburg  Bank,   10  Pa.  373. 

R.  1.— Talbot  V.  Talbot  32  R.  J. 
72,  78  A  686,  AnnCasl912C  1221;  Ar- 
nold V.   Ruggles,  1  R.  I.   166. 

Tenn. — McClung  v.  Colwell,  107 
Tenn.  692,  64  SWi90,  89  AmSR  961;^ 
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[§§  513-515 


[$  513]  (5)  Ezecntioii,  Attacbment,  and  Oandsh- 
nent.  Since  a  share  of  stock  is  not  tangible  prop- 
erty,, but  in  the  nature  of  a  chose  in  action,  it  can- 
not be  reached  by  execution  at  common  law,  nor 
is  it  subject  to  attachment  or  garniahment  unlesa 
expressly  made  so  by  statute.^"  In  most  jurisdic- 
tions, however,  shares  are  either  expressly  made 
the  subject  of  an  execution  or  are  held  to  be  within 
the  operation  of  statutes  subjecting  to  execution 
"choses  in  'action,"  "estates,"  "rights  and  cred- 
its," "personal  property,"  etc.;**  and  in  most 
jurisdictions  by  statute  they  may  also  be  reached 
by  attachment  or  garnishment  process.*' 

[$  514]  e.  Identification  of  Shares.  One  of  the. 
peculiar  featureef  of  a  share  of  stock  as  distin- 
guished from  the  dated  and  numbered  certificate, 
which,  as  we  shall  see,  is-  not  the  stock,  but  is  mere 
evidence  of  title,**  is  its  entire  want  of  legal  iden- 
tity. Shares  of  stock  are  without  "earmarks,"  and 
one  cannot  be  distinguished  from  others  of  the 
same  company  and  issue.**  For  this  reason  it  has 
been  held  that  a  transfer  in  which,  by  mistake,  the 
shares  are  incorrectly  numbered  will  pass  title  to 
those  actually  owned  by  the  transferer;**  and  that 
a  pledgee  or  shares  is  not  bound  to  retain  and 
restore  the  identical  certificates  which  were  pledged 


with  him,  but  it  is  sufficient  if  he  has  always  had 
on  hand  a  sufficient  number  of  shares  of  like  kind 
and  value  to  comply  with  his  contract.*^ 

[$  515]  f.  Situs  of  Shares.  As  shares  of  stoek 
are  intangible,  incorporeal,  personal  property,  they 
can  have  no  fixed  situs  of  their  own,  but  must  of 
necessity  have  a  situs  either  at  the  domicile  of  the 
holder,  as  being  in  the  nature  of  a  chose  in  action, 
or  at  the  domicile  of  the  corporation,  as  represent- 
ing a  part  of  the  corporate  property;*^  and  it  can 
make  no  difference  in  determining  such  situs  where 
the  certificate  of  stock  may  physically  be,**  since 
it  is  merely  evidence  of  title  to  the  stock.**  Treated 
as  choses  in  action  following  the  person  of  the 
holder,  they  are  r^;arded  as  having  a  situs  at  the 
domicile  of  the  holder,**  except  in  those  instances 
where  for  special  puiposes  they  have  been  localized 
elsewhere  by  statute;**  but  for  many  purposes,  even 
in  the  absence  of  express  statutory  provision,  they 
have  been  held  to  have  a  situs  at  Uie  domicile  of 
the  corporation,  that  is,  iii  the  state  in  which  it  was 
incorporated,  as  for  purposes  of  jurisdiction  of  the 
courts  of  that  state  and  for  the  purposes  of  taxa- 
tion therein,  and  this  is  their  only  situs  when 
treated  as  property  separated  from  the  owner." 
Shares  can  have  no  situs  in  a  state  merely  because 


Cates  V.  Baxter,  97  Tenn.  443,  37  SW 
219l  Cherry  v.  Frost,  7  Lea  1;  Ohio 
L.  Ins.,  etc.,  Co.  v.  Merchants'  Ins., 
etc.,  Co.,  11  Humphr.  1,  31,  63  AmD 
742;  Union  Bank  v.  State,  9  YerK.  480. 

Va. — Richmond  First  Nat.  Bank  v. 
Holland,  99  Va.  496.  39  SB  126,  86 
AmSR  898,  66  L.RA  166;  Chesapeake, 
etc,  R.  Co.  V.  Paine,  29  Gratt.  (70 
Va.)  602;  Barksdale  v.  Finney,  14 
Gratt   (66  Va.)  338. 

W.  Va. — Lipscomb  v.  Condon,  66 
W.  Va.  418,  49  SE  392,  107  AmSR 
938,  67  LRA  670  (holding  that  the 
rlshts  of  a  creditor  raspeotlng 
shares  of  corporation  stock  for 
which  certificates  have  not  Issued, 
alleged  to  be  the  property  of  his 
debtor,  are  the  same  as  In  the  case 
of  an   ordinary   chose   In   action). 

Ener- — Soclete  Generate  de  Paris  v. 
Tramways  Union  Co.,  Ltd.,  H  Q.  B. 
T).  424;  Ex  p.  Union  Bank,  L.  R.  12 
Kq.  364;  Humble  v.  Mitchell.  11  A. 
&  K.  206.  39  BCli  130,  118  Reprint 
392.  23  ERC  207. 

"A  share  of  stock  Is  an  incorpo- 
real. Intangible  thing.  The  property 
Interest  of  the  shareholder  Is  an  in- 
tangible and  Invisible  thing  and  can 
not  be  actually  seized  by  an  officer. 
Such  property  is  neither  a  specific 
chattel  nor  a  debt,,  but  a  mere  chose 
In  action."  CJaffrey  v.  Choctaw  Coal, 
etc.,  Co.,  96  Mo.  A.  174,  184,  68  SW 
1049  [clt  Fisher  v.  Essex.  Bank,  6 
Gray  (Mass.)  373;  Foster  v.  Potter,  37 
Mo.  626;  Neiler  v.  Kelley,  69  Fa.  4031. 

[a]  Bnsband's  rights  la  wife's 
•took. — Thus  shares  of  stock  belong- 
ing to  a  married  woman  are  not  per- 
sonal property  In  possession  so  as  to 
vest  In  her  husband  at  common  law; 
but,  like  choses  in  action,  they  must 
be  reduced  to  his  possession.  Slay- 
maker  V.  Gettysburg  Bank,  10  Fa. 
373;  Arnold  v.   Ruggles,   1   R.   I.   166. 

86.  See  Attachment  {  396;  Execu- 
tions [17  Cyc  944];  Garnishment  [2« 
Cyc«90]. 

88.  See  Sxecutlons  [17  Cyc  944, 
1088]. 

87.  See  Attachment  {{  895,  484; 
Garnishment  [20  (Tyc  990]. 

sa     See  Infra  {    698. 

89.  U.  S. — Hubbell  V.  Drezel,  11 
Fed.  116. 

Cal. — Craig  y.  Hesperla  Land,  etc., 
Co.,  113  Cal.  7,  46  P  10,  64  AmSR  816, 
35  LRA  306;  Krouse  v.  Woodward, 
110  Cal.  838,  42  P  1084;  Atkins  v. 
Gamble,  42  Cal.  86.  10  AmR  282; 
Hawley  v.  Brumagim,  33  Cal.  394. 

Me. — Skowhegan    Bank    v.    Cutler. 


52  Me.  609. 

N.  J. — ^Donnell  ▼.  WyckotC,  49  N.  3. 
L.  48,  7  A  672. 

N.  Y.— Horton  v.  Morgan,  18  N.  T. 
Super.  66  [afT  19  N.  Y.  170,  76  AmD 
311];  Allen  v.  Dykers.  S  Hill  693; 
Noursa  v.  Prime.  4  Johns.  Ch.  490, 
8  AmD  606,  7  Johns.  Ch.  69,  11  AmD 
403. 

Pa. — Gilpin  V.  Howell,  5  Pa.  41.  46 
AmD  720. 

■Wis. — Smith  V.  Becker,  129  Wis. 
396,   109  NW  131. 

Eng. — Le  Croy  v.  Eastmaa,  10 
Mod.  498,  88  Reprint  825. 

"A  share  in  the  capital  stock  of  a 
corporation  is  merely  some  aliquot 
part  of  It,  and  not  any  particular 
part.  Any  designation,  therefore, 
except  by  stating  the  owner  or  own- 
ers, would  seem  to  be  impossible. 
Even  if  the  shares  were  consecu- 
tively numbered,  of  which  there  is 
no  evidence,  this  would  be  the  same. 
For,  as  a  share  is  not  any  particular 
part,  but  merely  an  Intangible,  undi- 
vided proportion  of  the  whole,  the 
number  would  but  designate  the  suc- 
cessive owners."  Skowhegan  Bank 
V.  Cutler,  62  Me.  609,  617  (per  Davis, 

W._  See  Infra  {  1041. 

91.    See  infra  i  1121. 

90.  Ashley  v.  Qulntard,  90  Fed. 
84;  Hook  v.  Hoffman,  16  Ariz.  640, 
147  P  722;  Warner  v.  Brown,  (Mass.) 
121  NE  69;  Holmes  v.  Camp,  219 
N.  Y.  369,  114  NB  841  [rev  173  App. 
Dlv.  971  mem,  159  NYS  1119  mom]; 
In  re  Bronson,  150  N.  Y.  1,  44  NB 
707,  65  AmSR  632,  34  LRA  238;  Lock- 
wood  v.  U.  S.  Steel  Corp.,  153  App. 
Dlv.  666,  138  NYS  726  [rev  on  other 
grounds  209  N.  Y.  376,  103  NB  697, 
LRA19160  471].  And  see  other  cases 
infra  this  section. 

"In  a  remote  sense,  a  'certificate  of 
stock'  Is  an  interest  In  the  property 
of  the  corporation,  which  might  be 
In  other  states  than  either  the  cor- 
poration or  the  certificate  of  stock." 
New  York  v.  Reardon,  204  U.  S.  152, 
161,  27  set  188,  51  L.  ed.  415,  9  Ann 
Cas.  736;  Warner  v.  Brown,  (Mass.) 
121  NE  69. 

93.  Hook  T.  Hoffman,  16  Ariz.  640, 
147  P  722;  In  re  Bronson,  150  N.  Y. 
1,  44  NE  707.  66  AmSR  632,  34  LRA 
238;  In  re  Enston,  113  N.  Y.  174,  21 
NE  87,  8  LRA  464;  Lockwood  v.  U. 
S.  Steel  Corp.,  163  App.  Dlv.  655,  138 
NYS  726  [rev  on  other  grounds  209 
N.    Y.    876,    103    NE    697,    LRA1916C 


471];  Young  v.  South  Tredegar  Iron 
Co.,  86  Tenn.  189,  2  SW  202,  4  AmSR 
762. 

84.    See  infra  (  698. 

9B.  U.  S. — Tappan  v.  Merchants' 
Nat.  Bank,  19  Wall.  490,  22  L.  ed. 
189:  Ashley  v.  Qulntard,   90   Fed.   84. 

Kan. — Griffith  v.  Watson,  19  Kan. 
28. 

Md. — lAwndes  v.  Cooch.  87  Md. 
478,  39  A  1046,  40  LRA  880. 

Mass. — ^Bellows  Falls  Power  Co.  v. 
Com.,  222  Mass.  61,  109  NB  891,  Ann 
Casl916C  834;  Oliver  v.  Washington 
Mills,  11  Allen  268;  Great  Barrington 
v.  Berkshire  County,  16  Pick.  572. 

Minn. — Puget  Sound  Nat.  Bank  v. 
Mather,  60vMlnti.  362,  62  NW  396. 

N.  J. — Newark  Cijty  Bank  v.  New- 
ark Fourth  Ward  Assessor,  30  N.  J. 
L.  13;  State  v.  Branin,  28  N.  J.  L. 
484. 

Oh.-;Lee  v.  Sturges,  46  Oh.  St.  163, 
19    NE   660,    2    LRA   666;    Bradley  T. 
Bauder^O  Oh.  St.  28,  38  AmR  647. 
-  Pa. — Whitesell      v.      Northampton 
County,  49  Pa.  526. 

Tenn. — Union  Bank  v.  State,  9 
Yerg.   490. 

96.  Tappan  v.  Merchants'  Nat. 
Bank,  19  Wall.  (U.  S.)  490,  22  L.  ed. 
189;  Jellenlk  v.  Huron  Copper-Mln. 
Co.,  82  Fed.  778  [rev  on  other 
grounds  177  U.  S.  1,  20  SCt  559,  44 
L.  ed.  647];  Smith  v.  Pilot  Mln.  Co_ 
47  Mo.  A.  409;  Bradley  v.  Bauder,  16 
Oh.  St.  28,   88  AmR  647. 

[a]  She  Bltna  of  sharas  mtr  aUft 
according  to  the  special  purpose  for 
which  they  are  sought  to  be  acted 
on.     Ashley  v.  Qulntard,  80  Fed.   84. 

97.  U.  S. — Jellenlk  v.  Huron  Cqp- 
per-Mln.  Co.,  177  U.  S.  1,  20  SCt  559. 
44  L.  ed.  647  [rev  82  Fed.  778]  (per- 
sonal property  within  the  district  of 
the  corporation's  domicile  for  the 
purposes  of  jurisdiction);  Ashley  T. 
Qulntard,   90  Fed.  84. 

Ala. — ^Warrior  Coal.  etc..  Co.  v. 
Augusta  Nat.  Bank.  63  S  997;  Qray- 
son  V.  Robertson,  122  Ala.  830,  2?  S 
229,    82  AmSR   80. 

Arls. — Hook  V.  Hoffman,  16  Ariz. 
640,  147  P  722. 

Cal. — ^Walt  V.  Kern  River  Mln.. 
etc.,  Co.,  157  Cal.  16,  106  P  98. 

Ga. — Hamil  v.  Flowers.  ISS  Ga. 
216,  65  SE  961.  _ 

Ill.-—(3ulncy  R.  Bridge  Co.  ▼. 
Adams  County,  88  111.  616;  Pahrlg  v. 
Milwaukee,  etc..  Breweries,  Ltd..  113 
111.  A.  525. 

Ky. — ^New   Jersey   Sheep,   etc.,    Co. 


For  latm  eases,  Asvvlopiuaiits  and  ehanfea  in  the  law  see  cumulative  Annotations,    aame  title, 
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the  corporation  does  business  or  owns  property  in 
that  state,  the  corpKiratiou  and  the  stockholder  both 
being  citizens  and  residents  of  other  states.*" 

[i  516]  i.  Propriety  and  Necesnty  of  Share  Orm- 
erdiip.  A  corporation  agg^regate  may  exist  without 
the  paying  in  of  capital  or  share  ownership  even 
vhefe  it  is  organized  for  business  purposes,**  in  the 
absence  of  any  prohibition  in,  its  charter  or  gov- 
erning statute,  as  where  the  members  agree  that 
instead  of  issuing  shares  their  rights  in  the  capital 
stock  shall  pass  with  the  corporate  property  and 
privileges;  an-d  such  a  corporation  is  not,  like  a 
partnership,  dissolved  by  the  death  of  its  original 
members.'  Indeed,  it  is  only  within  a  compara- 
tively recent  period  of  the  history  of  corpoi;«tions 
that  the  issue  of  stock  has  become  a  feature  of 
their  life  and  organizatiop.^  Business  corporations 
for  profit  are,  however,  generally  required  to  have 
a  capital  stock,  and  in  such  case  of  course  they 
cannot  legally  be  created  without  it.' 

li  517]  B,  Creation,  Issoe,  and  Distribntion  of 
Stock  and  Validity  in  Oeneral* — 1.  Power  to  Cre- 
ate and  I^e — a.  In  OeneraL     The  power  of  an 


V.  Traders'  Deposit  Bank,  104  Ky.  90, 
4(  SW  677. 

Md. — Lowndes  v.  Cooch,  87  Md. 
478.  39  A  1046,  40  LRA  380. 

Mo. — ^Armour  Bros.  Banklne  Co.  v. 
SL  Louis  Nat.  Bank,  118  Mo.  12,  20 
SW  690.  35  AmSR  691;  Caffery  T. 
Choctaw  Coal,  etc,  Co.,  96  Mo.  A. 
174.  68  SW  1049. 

N.  J. — Andrews  v.  Guayaquil,  etc., 
R.  Co.,  69  N.  J.  "Bq.  211,  60  A  668 
[aff  71  N.  J.  Eq.  768,  71  A  1133]. 

N.  T. — ^Holmes  v.  Camp,  219  N.  T. 
359,  114  NE  861  [rev  173  App.  Dlv. 
971  mem,  159  NTS  1119  meni];  In  re 
Bronson,  150  N.  Y.  1.  44  NE  707,  55 
AmSR  632,  34  LRA  238;  Plimpton  v. 
Bieelow,  93  N.  T.  692. 

Oh.— Ball  V.  Towle  Mfe.  Co.,  67 
Oh.  St.  306,  65  NE  1015.  93  AmSR 
682;  New  London  Nat.  Bank  v.  Lake 
Shore,  etc,  R.  Co.,  21  Oh.  St.  221 
(holding  that  a  nonresident  stock- 
holder of  a  domestic  corporation  has 
property  within  the  state,  within  the 
meaning  of  a  statute  allowing  juris- 
diction of  a  nonresident  defendant  to 
be  acquired  by  publication  when  he 
has  property  within  the  state). 

Wash. — Gamble  v.  Dawson,  67 
Wash.  72.  120  P  1060,  AnnCasl913D 
SOI. 

"It  Is  true  a  alhare  of  the  stock  is 
personal  estate  in  the  sense  that '  it 
will,  at  the  death  of  the  owner,  de- 
volve upon  hi^  personal  represents^ 
tlve,  but.  it  would  seem,  that  it  can- 
not be  so  in  the  sense  of  att^iding 
his  person,  for  it  Is  but  one  of  many 
parts,  the  aggregate  of  which  make 
an  artificial  body,  which  has  Its  ex- 
istence fixed  in  this  State,  and  cre- 
ates a  right  or  duty  which  must  be 
yielded  and  performed  here,  and  can- 
not be  enforced  in  any  other  coun- 
try; in  other  words,  it  is  estate  of 
the  shareholder  here.  In  the  hands 
of  the  corporation,  for  his  benefit." 
Evans  v.  Monot,  57  N.  C.  227,  232. 

Sttna  for  vnrposea  of  taaatioB  see 
Taxation  £37  Cyc  961]. 

ML  Ashley  v.  Quintard,  90  Fed. 
84;  New  Jersey  Sheep,  etc,  Co.  v. 
Traders'  Deposit  Bank,  104  Ky.  90, 
46  SW  677,  20  KyL  665;  Caflery  v. 
Choctaw  Coal,  etc.,  Co..  95  Mo.  A. 
174.  (8  SW  1019;  In  re  Bronson,  150 
N.  T.  1,  44  NH  707,  56  AmSR  682,  34 
LRA  238;  In  re  Enston,  113  N.  T. 
174,  21  NE  87,  3  LRA  464  (for  pur- 
poses of  taxation);  Plimpton  v. 
Begelow,  93  N.  T.  592;  Lockwood  v. 
U.  8.  steel  Corpt,  163  App.  Dlv.  665, 
138  NTS  725,  [rev  on  other  grounds 
2M  N.  Y.  376,  103  NE  697.  LRA1915C 
471,  Infra  this  note]. 

[a]  Coatz*  (1)  where  a  foreign 
corporation  has  Its  chief  office,  its 
Officers,  directory,  books,  seal,  plant 
"no  property  In  the  state  and  has 
complied  with  the  statute  so  as  to 

[14  C.  J.— 25] 


acquire  the  same  status  in  the  state 
as  a  domestic  corporation.  Young  v. 
South'Tredegar  Iron  Co.,  85  Tenn.  189, 
2  SW  202,  4  AmSR  1162.  To  same 
effect  Smith  v.  -Pilot  Min.  Co.,  47 
Mo.  A.  409.  (2)  And  so  It  has  been 
held  for  purposes  of  title  of  the  per- 
sonal representative  of  a  deceased 
owner  of  shares  where  the  corpora- 
tion not  only  does  business  in  the 
state,  but  also  maintains  an.  office 
therein  for  the  purpose  of  receiving 
certificates  of  its  stock  for  transfer 
upon  its  books  and  of  delivering  new 
certificates  when  such  transfers  have 
been  made.  Lockwood  v.  U.  S.  Steel 
Corp.,  209  N.  T.  876,  103  NE  697, 
LRA1915C  471  [rev  163  App.  Dlv. 
855,  138  NTS  726]. 

99.  McGInty  v.  Athol  Reservoir 
Co.,   155   Mass.  183,   29  NE  610. 

[a]  BtookhoIdsTa  not  naoassaiy  to 
coiporat*  existenoe, — Even  in  the 
case  of  a  stock  corporation  stock- 
holders are  not  necessary  to  corpo- 
rate existence.  In  re  Western  Bank, 
etc.,  Co.,  163  Fed.  713  (holding  that, 
where  a  stock  corporation,  after 
changing  its  name,  retired  Its  old 
stock  In  the  new  name,  the  fact  that 
during  a  short  interval,  while  the 
change  was  being  effected,  there  was 
no  stock  outstanding,  and  there  were 
therefore  no  stockholders,  did  not  In- 
validate the  corporate  franchises). 
See  also  infra  {  520. 

Hmnbar  of  luoozponttors  see  supra 
t  84. 

1.  MoGlnty  v.  Athol  Reservoir  Co., 
155  Mass.  188,  29  NE  510  (holding 
that,  where,  Instead  of  issuing 
shares,  the  members  of  a  reservoir 
company  formed  to  supply  mills  with 
water  agreed  that  their  rights  In  the 
capital  stock  of  the  corporation 
should  pass  with  the  mills,  miUdams, 
and  privileges  of  which  the  Indi- 
vidual members  were  owners,  the 
membership  so  constituted,  in  the  ab- 
sence of  any  restriction  in  the  char- 
ter, was  valid,  and  the  corporation 
was  not  dissolved  by  the  death  of 
the  original  members). 

[a]  On  the  otliar  hand,  in  England 
the  articles  of  a  company  limited  by 
guaranty,  and  not  having  a  capital 
divided  into  shares,  may  provide  for 
a  division  of  the  interests  of  the 
members  Into  transmissible  shares. 
Malleson  v.  General  Mineral  Patents 
Syndicate,  Ltd.,  [1894]  3  Ch.  538. 

a.  See  McKim  v.  Odom,  3  Bland 
(Md.)  407  (where  Chancellor  Bland 
says  that  the  history  of  colonial 
America  affords  no  Instance  of  a 
business  corporation  with  capital 
stock). 

3.  State  v.  Home  Co-op.  Union, 
63  Or.  St.  547,  59  NE  220  <holdlng 
that  companies  incorporated  under 
Rev.   St.    i    3236,    for   the   purpose  of 


nnincorporated  association  of  individuals  to  create 
a  share  capital,  to  divide  their  interests  in  the  com- 
mon venture  into  shares,  and  to  distribute  those 
shares  among  themselves  in  proportion  to  their 
several  interests  is  not  a  franchise,  but  exists  as  of 
common  right;  and  therefore  numerous  unincorpo- 
rated joint-stock  companies  exist,  both  in  America 
and  in  England,  the  members  of  which  are  liable 
for  the  debts  of  the  oon(^em  as  partners.**  But  an 
exemption  from  this  liability  as  partners  is  in  the 
nature  of  a  franchise,  and  does  not  exist  unless  it 
has  been  conferred  by  the  state.  The  powers 
granted  to  corporations  are  strictly  construed  in 
favor  of  the  state  and  against  the  grantees;'  and 
therefore  it  has  been  held  that  incorporated  com- 
panies cannot  create  a  capital  stock  and  shares  as 
individuals  can,  without  the  sanction  of  the  legis- 
lature."" Therefore,  the  jwwer  of  a  corporation  to 
create  and  issue  stock  depends  primarily  upon  its 
charter  and  the  laws  of  the  state  under  which  it  is 
organized,*  and  stock  issued  either  without  any 
legislative  authority  at  all  <ir  in  violation  of  the 
charter  or  governing  statute  is  generally  void.*    It 

dealing  in  real  estate,  are  necessarily 
foi»  profit,  and  must  therefore  have  a 
capital  stock  aa  required  "by  the 
statutes). 

4.  PiopztotT  ana  naesMttr  of 
share  ownarslup  see  supra  {  516. 

6.  See  Joint  Stock  Companies  [23 
Cyc  466]. 

6.  See  infra  XIV.  A,  et  seq. 

7.  Huntington  v.  National  Sav. 
Bank.  96  U.  S.  388,  1 24  L.  ed.  777; 
Cooke  V.  Marshall,  196  Pa.  200,  46  A 
447,  191  Pa.  315,  43  A  314,  64  LRA 
413  (holding  that  a  corporation 
created  for  the  purpose  of  establish.- 
ing  a  cemetery'  had  no  power  to 
create  and  issue  stock  where  such 
power  was  not  conferred  by  the  legis- 
lature, and  further  that  such  power 
was  not  conferred  by  a  provision  in 
the  act  of  incorporation  that  It 
should  hanre  the  power  to  "generally 
do  all  such  other  matters  and  things 
as  are  incident  to  a  corporation"). 

[a]  Savlnrs  lastttntlour. — Under 
the  act  of  May  28,  1870,  incorporat- 
ing a  savings  company,  and  provid- 
ing that  the  corporation  might  re- 
ceive, on  deposit  for  the  use  and 
benefit  of  depositors,  money  offered 
for  that  purpose,  and  might  invest 
the  same  in  the  manner  provided,  and 
that  the  income  from  deposits  should 
be  divided  among  the  depositors,  or 
their  legal  representatives,  accord- 
ing to  the  terms  stipulated,  the  cor- 
poration was  not  auoiorized  to  Issue 
or  to  create  capital  stock,  since  the 
profits,  after  deducting  necessary  ex-  - 
penses,  Inured  entirely  to  the  benefit 
of  the  depositors,  either  as  dividends 
or  as  reserved  surplus.  Huntington 
v.  National  Sav.  Bank,  96  U.  S.  388, 
24  L.  ed.  777. 

8.  JJ.  S. — Sturges  v.  Stetson,  28  F. 
(Tas.  No.  13,668,  1  Blss.   246.  - 

Cal. — Film  Producers  v.  Jordan,  171 
Cal.   664,  154  P  605. 

111. — Peo.  V.  Sterling  Burial  Case 
Mfg.  Co.,  »2  111.  .467. 

Kan.— Tschuml  v.  HlUs,  6  Kan.  A. 
649,  61  P  619. 

Mass. — Smith  v.  Franklin  Park 
Land,letc.,  Co..  168  Mass.  346,  47  NE 

N.  Y. — ^Matter  of  Watertown  OaS 
Light  Co.,  127  App.  Dlv.  462,  111 
NTs  488  (involving  application  of' 
the  Gas  Commission  Law,  Ii.  [1905] 
c  737). 

And  see  other  cases  infra  this  sec- 
tion and  the  following. 

9.  U.  S. — Huntington  v.  National 
Sav.  Bank,  96  U.  S.  888,  24  L.  ed. 
777. 

III. — ^Peo.  V.  Sterling  Burial  (3ase 
Mfg.  Co..  82  111.  467  (holding  that 
stock  issued  in  violation  of  the  law 
under  which  the  company  is  Incorpo- 
rated is  Illegal  and  void,  and  that 
the  corporation  cannot  be  required 
Digitized  by  V^ 
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is  also  said  that  the  power  to  issne  stock  is  not  to 
bo  extended  by  implication."  Even  when  the  power 
to  create  a  capital  stock  and  sharesus  conferred,  it 
can  be  exercised  legally  only  in  the  mode  and  sub- 
ject to  the  restrictions  prescribed  by  the  charter 
or  governing  statute;'^  and  the  stock  issued  must 
be  of  the  kind  and  description  authorized  by  the 
charter  or  statute.^'  But  of  course  a  failure  to 
comply  with  a  particular  statutory  requirement  in 
issuing  stock  will  not  render  the  stock  illegal  and 
void  if  a  contrary  intention  on  the  part  of  the 
legislature  appears  from  the  statute."  Mere  irregu- 
larity in  issuing  stock,  where  the  issue  is  author- 


ized, will  not  render  it  void,**  even  though  sndi 
irregularity  is  in  violation  of  a  statutory  provision 
as  to  the  formalities  of  issuance,  unless  it  appeals 
that  it  was  intended  that  a  noncompliance  with  the 
statute  should  render  a  certificate  void.^^  Stoek 
cannot  be  issued  after  the  purpose  for  which  it  was 
authorized  has  ceased  to  be  attainable.^* 

By  whom  power,  must  be  exerciBed.  Ordinarily 
the  power  to  create  or  to  issue  stock  must  be  exer- 
cised by  the  body  or  officer  in  whom  the  power  is 
vested  by  the  charter  or  statute,*'  and  an  issue  of 
stock  by  an  ofScer  having  no  authority,  express  or 
implied,  is  void  unless  ratified.**    But  it  has  been 


to  transfer  the  same  upon  Its  books, 
although  it  may  have  been  Issued 
with  the  consent  of  all  the  stock- 
holders of  the  company  at  the  time). 

N.  H.— Kimball  v.  New  England 
Roller  Omt*  Co^  69  N.  H.  486,  46  A 
26S. 

N.  T. — Fisk  V.  Chicaco,  etc.,  R.  Co., 
68  Barb.  618,  4  AbbPrNS  878,  86  How 
Pr  20;  Hatch  v.  Western  Union  Tel. 
Co.,  9  AbbNCas  430.  ~ 

Oh. — Perln  v.  Cincinnati,  etc.,  R. 
Co.,  10  Oh.  Dec.  <Reprlnt)  113,  18 
CincLBul  382. 

Pa. — Cooke  t.  Marshall,  196  Pa. 
200,  46  A  4«7,  191  Fa.  816,  48  A  814, 
•4  LRA  418. 

Ont — In  re  Ontario  Express,  etc., 
Co.,  21  Ont.  A.  (46;  Page  v.  Austin, 

7  Ont.  A.  1, 

OvMiaMM  see  infra  {  647. 

10.  Covington,  etc..  Bridge  Co.  v. 
Bargent,  1  Cine  Super.  (Oh.)_8e4. 

11.  u.  S. — ^Holbrook  v.  Fauquier, 
etc..  Tump.  Co.,  12  F.  Cas.  No.  6,691, 

8  Cranch  C.  C.  426. 

Cat. — Film  Producers  v.  Jordan, 
171  Cal.  644,  164  P  606. 

Ida.— Jones  v.  WooUey,  8  Ida. 
(Basb.)  48,  26  P  120. 

111. — Peo.  v.  Sterlias  Burial  Case 
Mfg.  Co..  82  111.  467. 

Kan. — Tachuml  v.  HlUs,  6  Kan.  A. 
649.  61  P  619. 

La. — ^Leurey  y.  Baton  Rouge  Bank, 
181  La.  80,  68  8  1022,  AnnCa8l913B 

Mass. — ^Fall  River  Gas  Works  Co. 
v.  Board  of  Gas,  etc..  Light  Comrs., 
214  Mass.  629  102  NK  475  (discuss- 
ing and  construing  a  statute  regu- 
lating the  issue  of  stock  by  certain 
public  service  corporations  and  re- 
quiring the  approval  of  certain 
boards  or  commissions):  Atty.-Oen, 
V.  Massachusetts  Pipe  Line  Oas  Co., 
179  Mass.  16.  60  NE  389;  Smith  v. 
Franklin  Park  Land,i  etc.,  Co.,  168 
Mass.  S4«,  47  NE  409:  American  Tube 
Works  V.  Boston  Mach.  Co.,  188  Mass. 
6.  29  NE  63;  Williams  v.  Parker,  186 
Mass.  204. 

N.  H. — Kimball  v.  New  England 
Roller  Grate  Co.,  69  N.  H.  485,  46  A 
263. 

N.  J. — ^MbCarter  v.  Pitman,  etc., 
Oas  Co..  74  N.  J.  Eq.  255,  69  A  211. 

N.  T. — Schenck  v.  Andrews,  46  N. 
T.  589. 

Wash. — Gordon  v.  Cummlngii,  78 
Wash,  lie,  139  P  489. 

Bng. — ^Famatina  Dev.  Corp.  v. 
Bury,  [1910]  A.  C.  439;  Moseley  v. 
Kotfyfontein  Mines,  Ltd.,  [19041  2 
Ch.  108. 

Can. — North-West  Electric  Co., 
Ltd.  V.  Walsh,  29  Can.  S.  C.  83, 

Ont.— Re  McGiU  Chair  Co.,  26  Ont. 
Is.  254,  3  OntWN  1074,  21  OntWR  921, 
6  DomLR  78. 

[a]  XUnstratloaa.— (1)  Thus  un- 
der a  provision  in  the  charter  "that 
the  president  and  directors  shall 
cause  a  written  or  printed  certificate 
to  be  given  to  each  subscriber  for 
every  snare  by  him  subscribed,  signed 
by  the  president  and  directors,  and 
countersigned  by  the  treasurer; 
which  certificates  shall  be  transfer- 
able by  an  assignment  made  thereof, 
on  the  books  of  the  comnany,  by  the 
owner  in  person,  or  by  an  attorney 
In  fact,"  the  court  held  that  certifi- 


cates signed  by  the  president  and 
countersigned  by  the  treasurer,  and 
delivered  to  one  who  never  subscribed 
for  such  stock,  without  consideration, 
and  without  being  entered  on  the 
books,  were  void;  and  when  after- 
ward transferred,  not  on  the  books 
of  the  company,  to  one  for  a  valu- 
able consideration,  still  conveyed  no 
stock,  as  they  were  issued  by  the 
president  alone,  and  to  one  who  was 
never  a  subscriber,  and  therefore  is- 
sued without  authority.  Holbrook 
V.  Fauquier,  etc.  Tump.  Co.,  12  F. 
Cas.  No.  6,691,  3  Cranch  C.  C.  426. 
(2)  And  where  the  charter  or  govern- 
ing statute  requires  that  stock  shall 
be  sold  by  the  directors  at  public 
auction,  a  purchaser  of  shares  at  a 
private  sale  cannot  comi>el  the  cor- 
poration to  issue  certificates  therefor. 
Smith  V.  FTanklin  Park  Land,  etc., 
Co.,  168  Mass.  346,  47  NB  409.  (3) 
So  an  instrument  whereby  the  presi- 
dent and  manager  of  a  corporation, 
as  such,  agrees  to  "refund"  to  a  per- 
son named  a  specified  sum  at  one 
Dear's  notice,  and  which  provides 
hat  "this  money  shall  draw  what 
interest  it  makes  in  proportion  to 
all  the  shares  in  the  institution,"  is 
not  a  certificate  of  stock,  but  an 
obligation  of  the  corporation  upon 
which  the  holder  can  maintain  an 
action  against  a  stockholder.  Jones 
v.  Woolley.  3  Ida.  (Hash.)  48,  26  P 
120. 

Anont  of  oapltsl  stock  see  infra 
{  618. 

OoaaUsratlon  for  Issn*  of  stook 
aaA  psyauBt  ttasrefos  see  infra  {  690 
et  seq. 

iMapoattknk  of  iaocMM*  of  ataek  see 
infra  i  p28._ 

Biglits  of  •zlatlBg'  stboKlioUers  and 
aaaqiial  diatillmtloa  see  infra  !  622 
et  seq. 

U.  Tschuml  V.  Hills,  6  Kan.  A. 
649,  -61  P  619;  Covington,  etc..  Bridge 
Co.  V.  Sargeant,  1  Cine.  Super.  (Oh.) 
3fi4. 

OrOSS  ZSfSffSBOMI 

Interest    bearing    stock    see    Infra 

i  687. 
Number  and  amount  or  par  value  of 

shares  see  infra  i,  619. 
Preferred  and   guaranteed  stock  see 

infra  {  6t9  et  seq. 
"Special  stock"  under  Massachusetts 

statute  see  infra  I  688. 

UL  French  v.  Northwestern  Laun- 
dry, 182  Iowa  81,  107  NW  430;  Mc- 
Carter  v.  Pitman,  etc,  OnB  Co,  74 
N.  J.  Eq.  266,  69  A  211. 

[a]  Speeiflo  paaalty  prescrilMd  ttr 
•t»tat*>— The  validity  of  stock  issued 
by  a  gas  company  under  the  New 
Jersey  statute  is  not  affected  by  the 
failure  of  the  company  to  file,  as  re- 
quired by  Oas  Act  I  12  (Gen.  St.  p 
1610),  a  certificate  stating  the  amount 
of  capital  stook  fixed  and  i>aid  in, 
particularly  as  the  preceding  section 
fixes  the  penalty  for  such  failure  by 
making  stockholders  individually 
liable  to  creditors.  McCarter  v.  Pit- 
man, etc..  Gas  Co.,  74  N.  J.  Eq.  266, 
69  A  211. 

Stock  issasd  at  lass  tlun  par  oc  for 
laauOotoat  oomaUitttMon.  see  infra 
t  602  et  seq. 

14.  Barrows  v.  Natchaug  Silk  (3o., 
72  Conn.    668,   46   A   9«1;   French   v. 


Northwestern  Laundry,  132  Iowa  31, 
107  NW  430;  Zobrist  v.  Estes,  66  Or. 
673,  133  P  644. 

18.  French  v.  Northwestern  I<ann- 
dry,  132 'Iowa  81,  107  NW  430.  And 
see  other  cases  supra  note  14. 

[a]  ninstratioiiB^— (1)  Thus  In 
Iowa  it  was  held  that  Code  {   1627, 

erovlding  that  an  indorsement  shall 
e  made  on  the  face  of  stock  certifi- 
cates of  the  amount  or  portion  of 
the  par  value  paid  to  the  corporation 
therefor  and  the  amounts  paid  la 
money  €uid  property,  respectively, 
does  not  necessarily  require  that,  in 
the  absence  of  the  indorsement,  the 
statute  must  be  given  effect  to  ren- 
der void  the  contract  between  the 
parties  and  the  certificate  issued  in 
fulfillment  of  such  contract  (French  v. 
.Northwestern  Laundry,' 182  Iowa  81, 
107  NW  430);  (2)  and  that,  where 
the  situation  of  the  parties  and  their 
knowledge  respecting  the  same  would 
not  have  been  changed  by  an  In- 
dorsement as  required  by  said  sec- 
tion, according  to  the  truth,  the  ab- 
sence of  the  Indorsement  affords  no 
basis  for  complaint  (French  v.  North- 
western Laundry,  supra).  (3)  That 
the  stock  certificate  does  not  comply 
with  the  requirements  of  the  statute 
is  an  irregularity  which  applies 
merely  to  the  certificate,  and  does 
not  excuse  the  subscriber  from  pay- 
ing for  his  stock  as  required  by  his 
contract.  /  Pennsylvania  Ferrochem 
Co.  V.  Dansiger,  23  Cal.  A.  684,  138 
P  966. 

Cross  lefSGMBO— I 
Fraudulent  issue  see  infra  I  649. 
Issue  and  validity  of  certificates  of 

stook  see  infra  I  714  et  seq. 
Issue  at  less  than  par  or  for  insuffi- 
cient consideration  see  infra  {  602 

et  seq. 
Issue  by  corporate  officers  to  them- 
selves see  infra  i  660. 
Issue    in    violation   of    stockholderaT 

right  of  preference  see  infra  {  63-8. 
Overissue  see  infra  I  647. 
On  increase  of  capital  stock  see  infra 

I  723  et  seq. 

1&  Matter  of  Joint  Stock  Cos. 
Winding-up  Acts,  4  Kay  &  J.  306,  70 
Reprint  127. 

17.  American  Tube- Works  v.  Bos- 
ton Mach.  Cte.,  139  Mass.  6,  89  NB 
63;  McManus  v.  Philadelphia,  etc, 
R,  Co.,  58  Pa.  380;  Koftyfontein 
Mines.  Ltd.  v.  Mosely,  [19111  A.  C. 
409:  Manes  Tailoring  Co.,  Ltd.  v. 
Willson,  14  Ont.  L.  89,  9  OntWR  209. 

Vrefened  MtotOt  see  infra  if  660- 
568. 

JtatlflcatlOB  see  infni  |(  698-697. 

1&  IlL— Hall  V.  Rose  HilU  etc., 
Road  Co.,  70  III.  678. 

La. — Rogers  v.  Southern  Fiber  <3o., 
119  tA.  714,  44  S  442,  121  AmSR  637. 

Mass. — Hill  V.  C.  F.  Jewett  Pub. 
Co.,  154  Mass.  172,  28  NB  148,  26 
AmSR   230.    13   LRA   193. 

N.  J. — Lakewood  Gas  Co.  v.  Smith. 
62   N.   J.   Eq.    677,    61   A   152. 

N.  T. — Ryder  v.  Bnshwick  R.  Co., 
134  N.  T.  83,  81  NB  261  [aff  67  Hun 
691,  10  NTS  748]. 

B.  C. — ^Fire  Valley  Orchards.  Ltd. 
V.  Slyi  20  B.  C.  28,  17  DomLR  S,  28 
WestLR  140,  6  WestWkly  984  (hold- 
ing    that,     where    a     certificate     of 
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held  that,  althoi^^  a  statute  requires  eoiporate 
powers  to  be  ezereised  by  a  board  of  directors,  issu- 
iiiee  of  stock  under  unanimous  consent  of  the  stoek- 
holders,  evidenced  at  a  meeting,  is  valid,  especially 
where  the  stock  has  been  voted  without  objection. 

Fiandnlent  incorporation.  If  a  corporation 
formed  by  its  promoters  by  fraudulently  procuring 
8  eertiflcate  of  incorporation  is  a  nulUty,^  stock 
issued  by  it  is  also  a  nullity." 

A  dedBion  of  courts  of  another  state  in  which  a 
corporation  is  organized  that  an  issue  of  new  stock 
made  by  the  directors  is  valid  is  binding  on  the 
eourts  of  New  York,  in  an  action  by  a  number  of 
the  stockholders  of  the  original  stock  for  the  ap- 
pointment of  a  receiver  of  the  proceeds  of  a  sale  of 
the  new  shares.^ 

[}  518]  b.  Amount  of  Capital  Stock.  The  legal 
capital  stock  of  a  corporation  is  usually  fixed  by 
its  charter  or  by  the  articles  of  incorporation  under 
the  authority  derived  from  the  I^slature,  and  when 
this  is  so  the  corporation  has  no  authority,  unless 
it  has  been  conferred  by  the  legislature,  to  either 
increase  or  to  diminish  the  amount  so  flzed.^  Whte 
it  is  not  so  fixed,  it  may  be  fixed  by  the  incoipo- 

shires  in  proper  form  has  been  Is- 
sued, tiut  the  eiSlzlnK  of  the  com- 
pany's seal  has  been  unauthorized, 
aucQ  certificate  must  be  held  as  a 
void  document,  and  the  Issue  does 
not  operate  as  a  warranty  of  genu- 
ineness nor  estop  the  company  from 
denying  the  validity  of  the  eer- 
tiflcate). 

la]  BnrOsa  of  pioof.— A  eertifl- 
cate of  stock  Is  prima  facie  evl- 
dence  of  Its  valid  Issuance,  and  the 
burden  of  proving  that  It  was  issued 
without  authority  Is  on  the  party 
alleging  such  fact.  Harrlage  v. 
Daley.  121  Ark.   2S,   180  SW  333. 

7ozg«d  aad  spoxloiia  oerttfloatM  of 
stock  see  infra  {   666  et  seq. 

rnmAalaat  lasn*  of  stook  t)T  offl. 
ecn  see  infra  IS   649,   S50. 
aatUeatlaii  see  Infra  §S  £93-697. 
19.    FlUpatrick      T.      O'NeiU,      43 
Uont.   662,    118   P   278,  Ai)nCa8l912C 
296. 
SO.    8««  supra   i  117. 
ai.     Todd    V.     Ferguson,     161    Mo. 
A.  624.    144    SW   1S8    (holding   there- 
fore  that   such   stock   was   no   con- 
sideration for  a  note  given  for  the 
price  thereof). 

aa.  O'Brien  v.  Chicago,  etc,  R. 
Co..   63  Barb.    (N.   T.)    668. 

88.  U.  S. — Scovlll  V.  Thayer,  106 
D.  S.  143,  26  L.  ed.  968. 

Ala. — Grangers'  Li.,  eta,  Ins.  Co. 
v.  Kamper,   73   Ahu   S2S. 

Conn. — Crandail     v.      Lincoln,     62 
Conn.   73,   62  AmR  660. 
Ga. — Clark  v.  Turner,  73  Qa.  1. 
Ind. — Uarlon    Trust    Co.    v.    Ben- 
nett,   169    Ind.    S46,    82   MB   782,    124 
AmSR  228. 

La. — Leurey  v.  Baton  Rouge  Bank, 
111  La.   30.   68  S  J022,  AiinCa8l913E 

1168.  

Uass. — ^FaU  River  Gas  Works  Co. 
T.  Board  of  Gas,  etc.  Comrs.,  214 
Mass.  529,  102  NB  476;  Salem  Mill 
Bam  Corp.  v.  Ropes,  6  Pick.  23,  32. 
.  N.  J. — State  V.  Morristown  Fir^ 
Assoc   23  N.  J.  L.  196. 

N.  T. — Sutherland  y.  Olcott,  95 
N.  T.  98  [rev  29  Hun  161]:  Schenck 
▼.  Andrews,  46  K.  T.  689:  New  York, 
etc,  R.  Co.  V.  Schuyler,  34  N.  T.  30; 
Lathrop  v.  Kneeland,  46  Barb.  432. 

Okl. — Prultt  v.  Oklahoma  Steam 
Baking  Co.,  39  Okl.  609,  136  P  730. 

Pa — Person,  etc.,  Co.  v.  Lipps,  219 
Pa.  99,   67  A  1081. 

Tenn. — Cartwright  v.  »  Dickinson, 
38  Tenn.  476,  12  SW  1030,  17  AmSR 
910,  7  LRA  706. 

_  Eng. — In    re    London,    etc.,    Ezch. 
Bank,  L.   R.   2  ^Si.   427. 
,  Can. — Smith  v.  Gow-Ganda  Mines, 
Ltd.,  44  Can.  S.  C.  821. 
And  see  cases  infra  i   647. 
"The  funds  of  the  company  may 
fluctuate.    The  capital  stock  remains 


invariable,  save  by  legislative  enact- 
ment." State  V.  Morristown  Fire 
Assoc  23  N.  J.  L.  196.  196.  See 
supra  t  BOl. 

[a]  Statute  aot  awthoiiilac  addi- 
tional stock.  A  statute  authorising 
the  formation  of  corporations  for 
manufacturing  and  other  purposes, 
which  authorises  the  trustees  to  pur- 
chase property  necessary  for  tneir 
business,  and  to  issue  stock  to  the 
amount  and  value  thereof  in  pay- 
ment therefor,  which  stock  shall  not 
be  liable  for  further  calls,  does  not 
authorize  the  issuance  of  stock  in 
addition  to  their  capital  stock  in 
payment  therefor,  but  refers  only  to 
the  capital  stock.  Schenck  v.  An- 
drews, 46  N.  Y.  B89. 

Increase  aiUI  xednotloa  of  capital 
stock  see  infra  I  723  et  seq. 

Ovexlssne  see  infra  i  647. 

M.  Somerset,  etc.,  R.  Co.  v.  Cush- 
Ing,  46  Me.  624;  Com.  v.  Central 
Pass.  R.  Co.,  62  Pa  606;  State  v. 
Bank  of  Commerce,  95  Tenn.  221,  31 
SW  993. 

I  [af  A  stitnte  anthorlstny  the 
mamibem  of  a  <ioxm>r»tlon  to  deter- 
znlAe  the  amomit  of  the  capital 
stock,  and  to  issue  the  same  to  the 
persons  incorporated  to  the  amount 
of  their  Interest,  authorizes  the  Is- 
sue of  stock  to  any  amount,  and  to 
any  persons  designated  by  such 
members.  Com.  v.  Central  Pass.  R. 
Co.,  62  Pa.  606. 

[bj  Tota  flzlnff  awBl>sr  of  sliares. 
— where  an  act  incorporating  a  rail- 
road company  provided  that  Its  capi- 
tal stock  should  not  exceed  two 
thonsand  shares,  and  that  no  assess- 
ment should  be  laid  on  the  shares 
exceeding  one  hundred  dollars,  that 
the  number  of  shares  should  be  de- 
termined from  time  to  time  by  the 
directors,  and  that,  as  soon  as  two 
hundred  and  fifty  shares  should  be 
subscribed,  the  company  was  au- 
thorized to  construct  the  road,  and 
after  more  than  two  hundred  and 
fifty  shares  were  subscribed,  the  di- 
rectors voted  to  close  the  subscrip- 
tion books,  but  took  no  other  action 
to  fix  the  number  of  shares,  it  was 
held  that  the  vote  of  the  directors 
to  close  the  subscription  was  in 
effect  a  vote  fixing  the  number  of 
shares  at  the  number  then  sub- 
scribed, as  ascertained  by  the  sub- 
scription books,  and  lawfully  fixed 
the  number  of  shares  to  be  issued 
for  the  time  being.  Lexington,  etc., 
R.  Co.  V.  Chandler.  IS  Mete.  (Mass.) 
311. 

Promoters'  sjrraament  as  to  aaMiaBt 
of  oaoital  stock  see  supra  {  328. 

S5.    See  infra  t  796. 

M.  State  V,  Bank  of  Commerce, 
95  Tenn.  221,  31  SW  993. 


rators  or  stockholders,  or  by  the  directors  or  trus- 
tees under  the  authority  from  them;**  and  it  must 
be  so  fixed  before  a  subscriber  for  stock  can  be 
held  liable  on  his  subscription.''^  But  failure  of 
the  charter  to  fix  a  maximum  amount  for  capital 
stock  does  not  render  the  charter  void." 

[$  519]  c.  Number  and  Amount  or  Par  Value  of 
Shares.  The  number  of  shares  into  which  the  capi- 
tal stock  shall  be  divided  and  the  amount  or  par 
value  of  each  share  are  usually  fixed  by  the  charter 
or  governing  statute  of  the  corporation  or  by  the 
articles  of  incorporation,  and  in  such  case  the  char- 
ter, statute,  or  articles  must  govern;"  and  the  arti- 
cles of  incorporation  must  not  conflict  with  the  pro- 
visions of  the  governing  statute  on  the  subject.^ 
When  not  so  fixed,  both  the  number  of  .jhares  and 
the  amount  of  each  share  are  to  be  fixed  by  the 
stockholders  or  by  the  directors  or  trustees  under 
authority  from  them.^  Sometimes  the  corporation 
or  its  directors  are  authorized  to  fix  the  number 
of  shares,  keeping  within  certain  limits."'  In  the 
absence  of  legislative  authority,  it  seems  that  a 
share  cannot  be  further  subdivided.*^ 

[i  520]  2.  Distribution  and  XHspodtion  of  Shares 

27.  U.  S. — Scovlll  v.  Thayer,  105 
U.  S.  143,  26  L.  ed.  968:  Sturges  v. 
Stetson,  23  F.  Cas.  No.  13,668,  1  Blss. 
246. 

Cal. — Film  Producers  v.  Jordan. 
171  Cal.   664,  164  P  606. 

Kan.— Tschumi  v.  Hills,  6  Kan.  A. 
649,  61  P  619  (holding  that,  where 
the  directors  of  a  corporation,  who 
had  voted  to  increase  the  par  value 
of  its  stock  from  one  dollar  each,  as 
the  charter  provided,  to  five  dollars 
each,  thereafter  and  without  any 
other  authority  than  such  vote  is- 
sued shares  purporting  to  be  of  the 
par  value  of  five  dollars  each,  such 
shares  were  void). 

La. — Leurey  v.  Baton  Rouge  Bank, 
131  La.  30,  68  S  1022,  AnnCasl913E: 
1188. 

Me. — Skowhegan,  etc.,  R.  Co.  v. 
Kinsman,  77  Me.  371;  Somerset  R. 
Co.  V.  Clarke,  61  Me.  384;  Somerset, 
etc.,  R.  Co.  V.  Cushlng,  46  Me.  524. 

Ont.— Re  McOiU  Chair  Co.,  26  Ont 
L.  264,  3  OntWN  1074,  21  OntWR 
921,. 6  DomLR  73. 

See  also   cases   supra   i   618. 

[a]  Dlrestoca  have  no  aatbotl^ 
to  change  the  number  or  par  value 
of  the  shares  of  capital  stock  as  set 
forth  in  the  charter.  Tschumi  v. 
Hills,   6  Kan.  A.  649,  51   P  619. 

Power  as  to  prafarred  and  con- 
mon  vtOOk  see  Infra  iS  660-668. 

S8.  Film  Producers  v.  Jordan,  171 
<3al.  664,  154  P  605;  Re  McGill  CSialr 
Co.,  26  Ont  L.  264,  8  OntWN  1074, 
21  OntWR  921,  5  DomLR  73. 

99.  Somerset  R.  Co.  v.  Clarke,  61 
Me.  379;  Somerset,  etc.,  R.  (3o.  v. 
Gushing,  46  Me.  624  (holding  that, 
where  the  charter  of  a  railroad  com- 
pany does  not  fix  the  number  of 
shares  of  capital  stock,  and  the 
stockholders  or  directors  fix  such 
number,  and-the  number  so  fixed  ex- 
ceeds the  number  actually  sub- 
scribed and  taken,  the  stockholders 
or  directors  may  change  the  num- 
ber); Lexington,  etc..  R.  Co.  v.. 
CHiandler,  13  Mete.  (Mass.)  311.  See 
also  Com.  v.  Central  Pass.  R.  Co.,  62 
Pa.    606. 

30.  Skowhegan,  etc.,  R.  Co.  v. 
Kinsman,  77  Me.  370;  Pike  v.  Ban- 
gor, etc..  Shore  Line  R.  Co.,  68  Me. 
447;  Bucksport,  etc.,  R.  Co.  v.  Buck, 
65  Me.  636;  Somerset,  etc.,  R.  Co.  v. 
Cushlng,  46  Me.  624;  Lexington,  etc, 
R.  Co.  V.  Chandler,  13  Mete.  (Mass.) 
311. 

▼ote  flzlBf  nnnher  of  ahares  see 
supra  i  618,  note  24  iV\, 

81.  In  re  Oessona  Sav.  Oind, 
etc.,  Assoc,  1  LegRec   (Pa)  177. 

[a]    In  Ontario  a  company  organ- 
ized under  the  Companies  Act  (Rev. 
St.   118971   c  191),   is  not  empowered 
to  allot  half  shares  of  stock,  andsk^ 
Digitized  bY  Vj»JOQIC 
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and  Persons  Entitled— a.  Necessity  for  Distribution. 

In  the  first  place  it  is  to  be  observed  that  a  joint- 
stock  corporation  may  have  a  legal  exiBtence  before 
any  shares  have  been  issued  and  distributed,  as 
'v^here  there  is  no.  statute  making  the  incorporation 
of  the  company  dependent  upon  the  subscription  of 
its  stock  and  the  payment  thereof;  but  there  is  a 
proviso  that  the  corporate  existence  shall  date  from 
the  filing  of  its  charter  in  the  ofKce  of  the  secretary 
of  state,  and  by  another  statute  the  charter  so  filed 
is  required  to  state  only  the  amount  of  the  capital 
and  the  number  of  shares  into  which  it  is  di-vided.^' 
Under  some  circumstances,  however,  an  allotment 
and  apportionment  or  distribution  of  shares  may 
be  necessary." 

[$  521]  b.  Bight  to  Admit  New  Members.  In 
the  second  place,  after  the  corporation  has  been 
regularly  oi^nized,  it  acquires  an  inherent  right  to 
admit  -new  members;  and  where  a  corporation  is 
organized  under  a  charter  granted  to  certain  indi- 
viduals "and  their  associates,"  the  right,  after  an 
organization  has  been  effected,  to  admit  new  mem- 
bers is  not  confined  to  the  original  charter  members, 
but  extends  .also  to  those  who  become  members  by 
participating  in  the  organization.'* 

[$  522]  c.  Sights,  and  Remedies  of  Existing 
Stockbolden  in  Distribatioii— (1)  Shares  Not 
Taken  on  Incorporation.  In  the  third  place,  where 
the  corporation  possesses  a  joint  stock,  and  a  part 
of  its  authorized  capital  stock  remains  untaken  at 
the  time  of  its  incorporation,  it  is  held  in  a  num- 
ber of  jurisdictions  that  the  right  to  issue  the  re- 
mainder of  it  is  a  corporate  franchise,  held  by  the 
corporation  in  trust  for  the  corporators,  and  it  must 
be  disposed  of  for  the  equal  benefit  of  all ;"  and  by 
the  weight  of  authority  each  of  the  existing  stock- 
holders has  a  preemptive  right,  unless  it  is  waived,** 
to  subscrilJe  for  or  to  purchase  his  proportionate 


share  of  a  subsequent  issue  of  sneh  stock  before  it 
can  be  sold  to  others  ;'^  and  a  resolution  of  the  di- 
rectors, carried  into  effect,  distributing  such  shares 
of  stock  amoi^  all  the  shareholders  who  are  not  in 
'arrears  on  the  shares  already  ticken  by  them,  and 
excluding  those  who  axe,  is  an  unlawful  imposition 
of  a  penalty  on  those  in  arrears,  and  a  violation  of 
the  equal  rights  of  a  corporator  who  was  ready 
and  offered  to  take  his  proportion  of  the  new 
shares."*  This  doctrine,  however,  as  applied  to 
original  stock  as  distinguished  from  an  increase  of 
capital  stock,**  is  not  universally  recognized.'** 

Sale  of  balance  of  original  stock  by  directors 
changing  control  of  corporation:  The  directors  of 
a  corporation  not  only  have  the  right,  but  it  is  their 
duty,  to  procure  subscriptions  for  the  whole  amount 
of  the  capital  stock,  and  where,  without  fraud,  they 
procure  such  subscriptions  and  receive  payment 
therefor  at  par,  one  who  has  previously  owned  a 
majority  of  the  issued  capital  stock  cannot  com- 
plain because  the  control  of  the  corporation  is  thus 
taken  from  him,  even  though  the  additional  money 
paid  for  such  stock  was  not  at  the  time  needed  for 
corporate  purposes.*^ 

Issue  by  directors  to  themselves.  But  it  is  a 
fraud  for  directors  of  a  corporation,  without  the 
knowledge  and  consent  of  other  stockholders,  to 
subscribe  for  and  to  take  the  unissued  stock  to  the 
enrichment  of  themselves  and  the  detriment  of  the 
other  stockholders.*' 

As  between  the  holder  of  an  option  to  buy  and  a 
snbseqnent  stockholder.  One  who  acquires  shares  of 
stock  of  a  corporation,  after  the  corporation  by 
action  of  its  ofiicers,  directors,  and  stockholders  has 
given  to  a  stranger  an  exclusive  right  to  take  and 
pay  at  par  all  of  the  nnissaed  shares  of  the  company, 
cannot  assert  as  ^linst  the  company**'*  or  the 
holder  of  the  option""  the  general  preemptive  right 


person  to  whom  the  company  has 
undertaken  to  allot  two  and  one- 
half  shares  Is  liable  for  two  shares 
only.  Re  MoGlU  Chair  Co.,  26  Ont. 
L.  264,  3  OntWN  1074,  21  OntWN 
921,  6  DomLR  73. 

32.  JetTerson  Nat.  Bank  ▼.  Texas 
Inv.  Co.,  74  Tex.  421,  12  gW  101. 
See  also  supra   99   210,   516. 

33.  See  infra  99  772,  831. 

34.  State  v.  Sibley,  26  Minn.  S87. 
See  also  infra  9  1274. 

36.  See    cases   Infra   note   S7. 
30.     See  infra  9  630. 

37.  Cal. — Bacon  v.  Orosse,  166  Cal. 
181.  132  P  1027. 

Colo. — Crosby  v.  Stratton,  IT  Colo. 
A.  212,  68  P  180   (dictum). 

Del. — Kingston  v.  America  Home 
L.  Ins.  Co.  of  America,  101  A  898. 

Ida. — ^Titus  V.  Paul  State  Bank,  179 
P  514. 

111. — Eidman  v.  Bowman,  68  III. 
444,  11  AmR  90   (dictum). 

Nebr. — Humboldt  Driving  Park 
Assoc.  V.  Stevens,  34  Nebr.  628,  52 
NW  568,  33  AmSR  654. 

Pa. — Morris  v.  Stevens,  178  Pa. 
663,  36  A  161  [afT  17  Pa.  Co.  209,  dlst 
Curry  v.  Scott,  54  Pa.  270,  and  foil 
Reese  v.  MontKomery  County  Bank, 
31  Pa.  78,  72  AmD  726];  Aeeae  v. 
Montgomery  County  Bank,  31  Pa.  78, 
72  AmD  726;  Montgomeiy  Bank  v. 
Reese,  26  Pa.  143. 

Vt. — State  V.    Smith,    48   Vt.   266. 

W.  Va. — Thurmond  v.  Paragon  Col- 
liery Co.,  95  SB  816. 

Wis. — Luther  v.  C.  J.  Luther  Co., 
118  Wis.  112,  94  NW  69,  99  AmSR 
977. 

[a]  Baaaoa  of  vnla.— (1)  The 
same  rule  applies,  as  we  shall  see 
(Infra  9  626),  in  the  case  of  an  Issue 
of  an  increase  of  the  capital  stock, 
and  "one  reason  on  which  the  rule 
in    either    case    rests,    is    that    the 


stockholder  has  the  right  to  pre- 
serve the  proportionate  interest  In 
the  corporation  first  acquired  by 
him.  To  dispose  of  the  unissued  or 
added  stock  to  strangers,  or  to  other 
stockholders,  without  affording  him 
an  opportunity  to  t&ke  his  pro  rata 
share,  would  be,  without  his  con- 
sent, to  impair  his  interest  and  in- 
fluence in  the  corporation,  and  di- 
-minlsh  the  relative  value  of  his 
holdings;  and  this  the  directors,  who 
are  trustees  for  the  stockholders, 
may  not  lawfully  do."  Crosby  v. 
Stratton,  17  Colo.  A.  212,  220,  68  P 
130.  To  same  effect  Gray  v.  Port- 
land Bank,  3  Maas.  364,  3  AmD  156; 
Humboldt  Driving  Park  Assoc,  v. 
Stevens,  34  Nebr.  628,  62  NW  668. 
33  AmSR  654:  Jones  v.  Concord,  etc., 
R.  Co.,  67  N.  H.  119,  38  A  120;  Mere- 
dith y.  New  Jersey  Zinc,  etc,  Co.,  66 
N.  J.  Bq.  211,  37  A  639;  Reese  v. 
Montgomery  County  Bank,  31  Pa.  78, 
72  AmD  726.  (2)  "Thia  doctrine 
rests  on  the  idea  that,  while  its  own 
corporate  stock  is  property,  so  that 
the  sale  and  disposition  thereof  in- 
volve questions  of  business  policy 
properly  controllable  by  the  direct- 
ors' or  stockholders'  meeting,  the 
original  issue  thereof  involves  some- 
thing more;  that  the  latter  act  goes 
to  underlying  organization — modifies 
the  fundamental  arrangement  and 
proportions  of  the  members.  This 
doctrine  is  supported  by  overwhelm- 
ing and  almost  unconnicting  array 
of  authority."  Luther  v.  C.  J. 
Luther  Co..  118  Wis.  112.  122,  9i  NW 
69,  99  AmSR  977. 

88.  Reese  v.  Montgomery  Ciounty 
Bank,  81  Pa.  78,  72  AmD  726. 

89.  See  infra  9  623. 

481  Brown  v.  Florida  Southern  R. 
Co.,  19  Fla.  472  (where  it  was  in 
effect  held  that,  where  the  original 
corporators    to    whom    a    charter    Is 


granted  stand  ready  to  subscribe  for 
more  shares  than  the  amount  orig- 
inally subscribed  for,  and  In  the 
scramble  for  precedence  the  total 
amount  is  subscribed  for  by  some 
of  them  while  others  are  Ignored, 
the  latter  have  no  remedy  against 
the  company,  in  the  absence  of  fraud 
or  bad  faith);  Archer  v.  Hesse,  164 
App.  Dlv.  493,  160  NYS  296  (where 
It  was  said  that  "a  corporation  may 
use  its  original  unissued  authorized 
capital  stock  for  any  legitimate  or 
lawful  purpose  It  sees  flt;^'  that  "be- 
fore making  such  use  it  is  not 
obligated  to  give  to  existing  stock- 
holders an  opi)ortunity  to  purchase;" 
and  that  "it  is  only  when  the  capital 
stock  is  increased  by  the  Issue  of 
new  shares  that  each  holder  of  the 
original  stock  has  a  right  to  sub- 
scribe for  and  demand  from  the  cor- 
poration such  a  proportion  of  the 
new  stock  as  the  number  of  shares 
already  owned  by  him  bears  to  the 
whole  number  or  shares  before  the 
Increase."  But  in  this  case  the 
shares  were  issued  by  the  corpora- 
tion for  services  for  which  it  was 
not  otherwise  able  to  pay);  Curry 
v.  Scott,  64  Pa.  270  (holding  that, 
where  a  corporation^  is  created  with 
a  defined  capital  stock  and  only  a 
part  of  that  stock  is  subscribed,  the 
directors  have  power  to  receive  sub- 
scriptions and  issue  certificates  for 
the  untaken  stock,  and  an  old  stock- 
holder's right  to  subscribe  therefor 
is  not  superior  to  that  of  a 
stranger);  Harris  v.  Sumner,  39  N. 
B.  204. 

41.    Cross    T.    Dawso^n     Farmers' 
El.  Co.,  81  N.  D.  116,  1<3  NW  279. 

43.     See  infra  i  660. 

42H-     Kingston   v.    Home   L.    Ins. 
Co.  of  America,   (Del.)   101  A  898. 

4aVi<      Kingston    v.    Home   L.     Ins. 


For  laMx  OMias,  davwlopmanta  and  ohaacvs  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbor. 


§;  522-523] 


CORPORATIONS 


[14  C.  J.]     395 


of  stockholders  of  a  corporation.  It  ia  immaterial 
that  the  sidieeqae&t  stockholders  had  no  knowledge^  ^ 
or  notice**'*  of  the  existence  of  the  optioa  before 
aeqaizing  their  shares,  if  there  was  no  representation 
by  the  company,*"*  or  the  holder  of  the  option,"* 
respecting  unissued  shares  upon  which  complainants 
relied  to  their  detriment  or  disadvantage.***  And  the 
rig^t  to  take  at  par  the  stock  which  was  salable  at 
more  than  pax  does  not  necessarily  invalidate  the 
option.*** 

[i  523]  (2)  On  Increamof  Capital  Stock.  When 
the  accumulated  profits  of  a  corporation  are  devoted 
in  part  to  an  increase  of  the  capital  stock  which  is 
represented  by  an  issue  of  new  shares,  each  share- 
holder is  of  course  entitled  to  the  right  <to  sub- 
scribe for  the  new  shares  in  the  proportion  which 
the  shares  held  by  him  before  eueh  issue  may  bear 
to  the  entire  capital  stock.  This  is  manifestly  true, 
because  such  issue  is  merely  a  distribution  of  the 
profits  of  the  corporation,  to  the  extent  to  which  the 
shares  may  have  been  paid  up  by  its  earnings.**  But 
(Del.)    101    A   898, 


Co.   of  America, 

901. 

"As  between  the  corporation  and 
the  holder  of  the  option  such  a  con- 
tract is  valid,  and  can  be  held  In- 
valid only  at  the  instance  and  for 
the  benefit  of  a  stockholder  who  as- 
serts his  rlKht  to  take  the  stock,  and 
whose  right  has  been  Impaired  by 
the  givlnsr  of  the  option.  If,  how- 
ever, before  a  particular  person  be- 
came a  shareholder  another  person 
has  acquired  an  option  Inconsistent 
with  the  pre-emptive  risrht,  then  the 


546.     123     NTS     10851:     Waters 
um1,"^S  ^-^ff;2I!!Syint  'f^"^^tJ^^'!,l  [Waters.   130  a5p.   DIv. 'oTg"  IIB  NTS 
^"v,'v'^..^,rT„'Sf,7**^*    *,?   ^I** /.°T*/     "2    [aff  201   N.  T.   184,   94/ NE.  602] 


right."  Kingston  v.  Home  Ii.  Ins. 
Co.   of  America,   supra. 

43^.  Kingston  v.  Home  Li.  Ins. 
Co.  of  America.   (Del.)   101  A  898. 

48M<  Kingston  v.  Home  L.  Ins. 
Co.  of  America.  (Del.)  101  A  898. 

43Vi.  Kingston  v.  Home  L.  Ins. 
(>>.  of  America,  (Del.)  101  A  898. 

4S1/7.  Kingston  v.  Home  L.  Ins. 
Co.  of  America,  (Del.)  101  A  898. 

431/8.  Kingston  v.  Home  L.  Ina. 
Co.  of  America,   (Del.)  101  A  898. 

431/9.  Kingston  v.  Home  ii.  Ina 
Co.  of  America,  (Del.)   101  A  898. 

43.  See  infra  i  1207  et  seq. 

44.  See  intra  |  723  et  seq. 

48.  Stokes  V.  Continental  Trust 
Co..  186  N.  T.  285,  296,  298.  78  NE 
1090,  12  LRANS  969,  9  AnnCas  738 
rrev  99  App.  Dlv.  377,  91  NTS  239]. 
See  infra   f  524. 

46l  Stokes  v.  (Continental  Trust 
Co.,  186  N.  T.  286,  78  NE  1090,  12 
LRANS  969,  9  AnnCas  738  [rev  99 
App.  Div.  377,  91  NTS  239];  Miller 
V.  Illinois  Cent.  R.  Co.,  24  Barb.  (N. 
T.)  312.  See  infra  this  and  follow- 
ing sections. 

47.  U.  S. — Snelling  v.  Rfchard,  166 
Fed.  636. 

Colo. — Crosby  v.  Stratton,  17  (?olo. 
A.  212,  68  P  130  (dictum). 

111. — Bidman  v.  Bowman,  S8  III. 
444.  11   AmR  90. 

Iowa. — Schmidt  v.  Pritchard,  136 
Iowa   240,    112   NW    801. 

Hd.— Real  Est.  Trust  Cto.  v.  Bird; 
90  Ud.  229.  44  A  1048. 

Mass.— Atldns  v.  Albree,  12  Allen 
159;  Gray  v.  Portland  Bank,  3  Mass. 
364,  3  AmD  156  (the  leading  case). 

Mich. — Hammond  v.  Edison  Ilium. 
Co.,  131  Mich.  79,  90  NW  1040,  100 
AmSR  682. 

Minn. — Jones  v.  Morrison,  31  Minn. 
140,  16  NW   854. 

Mo. — Knapp  v.  Publishers:  Knapp, 
127  Mo.   53,    29    SW   885. 

Nebr. — Bennett  v.  Baum,  90  Nebr. 
321).  133  NW  439;  Humboldt  Driving 
Park  Assoc,  v.  Stevens,  84  Nebr.  528, 
52  NW  568.  33  AmSR  654. 
_  N.  H. — Jones  v.  Concord,  etc.,  R. 
Co,.  67  N.  H.  119,  38  A  120.  67  N.  H. 
239.  30  A  614,  68  AmSR  650. 
,  N.  J. — Schmidt  v.  Marconi  Wire- 
\tn  Tel.  Co.,  86  N.  J.  L.  183.  90  A 
■1017;  Wall  V.  Utah  Copper  Co.,  70 
>>  J.  Bq.  17,  62  A  6«»;  Way  v.  Amer- 


the  stockholders'  right  to  subscribe  for  new  stock  is 
broader  than  this.  The  rule  is  that,  whenever  the 
capital  stock  of  a  corporation  is  increased  under 
charter  or  statutory  authority,**  and  issued  for  money 
only,**  ea^  of  the  existing  stockholders  has  the  pre- 
emptive right!  not  absolute,  but  subject  to  the  quali- 
ficatiouEt  hereinafter  shown,*"  to  an  opportunity  to 
subscribe  for  or  to  purchase  shares  of  the  new  stock 
in  proportion  to  the  original  stock  held  by  him,*' 
in  the  absence  of  a  statute  or  other  valid  governing 
instrument  making  a  different  rule,*'  and  if  he  does 
not  waive  such  right,*'  and  is  deprived  of  it,  he 
may  recover  his  damages  in  an  action  at  law  o;: 
enforce  his  rights  in  equity,  according  to  the  cir<- 
cuiipstanees.*^  Sometimes  this  right  to  take  new 
stock  is  expressly  given  by  the  carter  of  the  cor- 
poration or  by  statute,  in  which  case  of  course  the 
right  and  the  exercise  thereof  depend  upon  the 
terms  of  the  charter  or  statute;^  or  it  may  be  given 
by  the  terms  of  the  resolution  providing  for  the 
issue  of  the  new  stock."     On^the  other  hand,  the 

60  N.  J.  Eq.  268,  47 


lean  Grease  Co, 
A  44. 

N.  T. — Stokes  v.  Continental  Trust 
Co.,  186  N.  T.285,  78  NE  1090,  12 
LRANS  969,  9  AnnCas  738  [rev  99 
App.  Dlv.  377,  91  NTS  239,  and  quot 
Cyc];  Currle  v.  White,  46  N.  T.  822. 
831  [as  expl  Stokes  v.  Continental 
Trust  Co.,  supra]  (per  Polger,  J.); 
Archer  v.  Hesse,  164  App.  Div.  493, 
150  NTS  296  (dictum);  Bond  v.  At- 
lantic Terra  Cotta  Co.,  187  App.  Dlv. 
671,   680,   122  NTS  425   [rev  66  Misc. 


Sommer  v.  Armor  Gas,  etc.,  Co.,  71 
Misc.  211,  128  NTS  382;  Whltakor  v. 
Kllby,  55  Misc.  337,  106  NTS  511  [aff 
122  App.  Dlv.  895,  106  NTS  1149]; 
Matter  of  Wheeler.  2  AbbPrNS  361 
[as  expl  Stokes  v.  Continental  Trust 
Co.,  supra].  Compare  dictum  to 
contrary  Miller  v.  Illinois  Cent  R. 
Co.,  24  Barb.  312  [apparently  disappr 
Stokes  V.  Continental  Trust  Cq„  su- 
pra]. 

Pa. — Qlenn  v.  Klttannlng  Brewing 
Co.,  259  Pa.  610.  103  A  340;  Electric 
Co.  of  America  v.  Edison  Electric 
Ilium.  Co.,  200  Pa.  516,  60  A  164: 
Morris  v.  Stevens,  178  Pa.  56'3,  36 
A  151  [aff  17  Pa.  Co.  209,  dlst 
CMrry  v.  Scott,  54  Pa,  210,  and 
foil  Reese  v.  Montgomery ,  County 
Bank,  31  Pa.  78,  72  AmD  726];  Cun- 
ningham's App.,  108  Pa.  St.  546; 
Reese  v.  Montgomery  County  Bank, 
supra;  Montgomery  Bank  v.  Reese, 
26  Pa.  143;  Strlckler  v.- McElroy,  46 
Pa.  Super.  166;  Paterson  v.  Buena 
Vista   Ice   Co.,    16   TorlcLegRec   49. 

Philippine. — Enriques  v.  Enriquez, 
12  Philippine  880  (apparently  recog- 
nizing rule). 

Tex. — ^Bonnet  v.  Eagle  Pass  First 
Nat.  Bank,  24  Tex.  Civ.  A.  ^3,  60 
SW  325. 

Vt. — State  V.  Smith.  48  Vt.  286. 

Wis. — Dousman  v.  Wisconsin,  etc, 
Mln.,  etc.,  Co.,   40  Wis.  4K. 

Ont. — Martin  v.  Gibson,  16  Ont.  L. 
623,  10  OntWR  66. 

See  Kingston'  v.  Home  L.  Ins.  Co. 
of  America,  (Del.)  101  A  898  (recog- 
nizing the  rule). 

"A  share  of  stock  is  a  share  In  the 
power  to  Increase  the  stock,  and  be- 
longs to  the  stockholders  the  same 
as     the     stock      Itself.     When      that 

f(Ower  Is  exercised  the  new  stock  be- 
ongs  to  the  old  stockholders  In  pt*- 
portlon  to  their  holding  of  old  stock, 
subject  to  compliance  with  the  law- 
ful term^  upon  which  it  is  issued. 
When  the  new  stock  is  issued  in 
payment  for  property  pui-chased  by 
the  corporation,  the  stockholders' 
right  Is  merged  in' the  purchase,  and 
they  have  an  advantage  In  the  in- 
crease of  the  property  of  .the  corpo- 
ration in  proportion  to  the  increase 
of  stock  (see  infra  §  524).  When 
the  new  stock  Is  issued  for  money. 


while  the  stockholders  may  provide 
that  it  be  sold  at  auction  or  fix  the 
price  at  which  it  is  to  be  sold,  each 
stockholder  is  entitled  to  his  propor- 
tion of  the  proceeds  of  the  sale 
.  .  .  or  to  his  proportion  of  the 
new  stock  at  the  price  fixed  by  the 
stockholders.  We  are  thus  led  to 
lay  down  the  rule  that  a  stockholder 
has  an  Inherent  right  to  a  propor- 
tionate share  of  new  stock:  issued  for 
money  only  and  not  to  purchase 
property  for  the  purposes  of  the  cor- 
poration or  to  effect  a  consolidation, 
and  while  he  can  waive  that  right, 
he  cannot  be  deprived  of  It  without 
Rls  consent  except  when  the  stock 
is  Issued  at  a  fixed  price  not  less 
than  par  and  he  is  given  the  right  to 
take  at  that  price  in  proportion  to 
his  holding,  or  in  some  other  equi- 
table way  that  will  enable  him  to 
protect  his  Interest  by  acting  on  his 
own  judgment  and  using  his  own  re- 
sources. This  rule  Is  just  to  all  and 
tends  to  prevent  the  tyi«nny  of  ma- 
jorities which  needs  restraint,  as 
well  aa  virtual  attempts  to  black- 
mail by  small  minorities  which 
should  be  prevented."  Stokes  v. 
Continental  Trust  Co.,  1861^.  T.  286, 
299,  78  NE  1090,  12  LRANS  969,  9 
AnnCas  738  [rev  99  App.  Dlv.  877, 
91  NTS  239]    (per  Vann,  J.). 

Benson  for  rule  see  supra  {  622 
note  87. 

[a]  Stockholdam  luwliw  xtgbt 
oaanot  zalse  objaotion  that  aoms 
one  •!••  lia«  not  sneli  liglit.— Wei- 
denfeld  v.  Northern  Pac.  R.  Co.,  129 
Fed.  306,  63  CCA  637. 

[b]  Transfer  of  tltls. — (1)  Where 
capital  stock  is  increased  by  a  cor- 
poration for  the  purpose  of  increas- 
ing its  capital  by  sale  of  the  stock, 
the  latter  belongs  to  the  corporation 
until  disposed  of;  but  where  the  ob- 
ject is  not  to  increase  the  capital, 
but  the  additional  shares  are  created 
on  account  of  existing  capital  or 
property  of  the  corporation,  the  en- 
tire stock  as  increased  represents  no 
more  capital  than  the  original  shares 
had  done,  and  the  new  shares  are 
not  owned  by  the  corporation,  but, 
as  soon  as  created,  become  the  Indi- 
vidual property  of  the  owners  of  the 
old  shares  In  proportion  to  their 
holdings.  Knapp  v.  Publishers: 
Knapp,  127  Mo.  63,  29  SW  886.  (2) 
Placing  a  certain  number  of  shares 
of  new  stock  "to  the  credit"  of  a 
firm  was  a  plain  expression  of  in- 
tent to  pass  title  to  that  firm  If  that 
language  stood  alone.  Knapp  v. 
Publishers:     Knapp,   supra. 

48.  See  Infra  this  section. 

49.  See  infra  {  530. 

po.  See  cases  supra  note  47;  and 
infra  i    634   et  seq. 

61.  Real  Est.  Trust  Co.  v.  Bird, 
90  Md.  229,  44  A  1048;  Mason  v. 
Davol  Mills,  132  Mass.  76;  Cunning- 
ham's App.,  108  Pa.  546. 

63.      Bates    v.    United    Shoe    Mach. 
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right  may  be  cnrtailed  by  ohaiter  or  statatiny  pzo- 
Tisions,'*  or  by  by-laws  to  which  oomplaining  stock- 
holders have  eipressly  or  impliedly  consented;'*  or 
it  may  thus  be  reasonably  limited  as  to  the  time 
within  which  it  is  to  be  exercised;"  but  the  di- 
rectora  or  a  majority  of  the  stocUiblders  cannot 
either  wholly  deprive  a  stockholder  of  snch  rigfat,^ 
or  burden  it  with  unreasonable  conditions  xmaa- 
tborized  by  the  charter,^'  as  by  confining  it  to  stock- 
holders who  are  not  in  arrears  on  the  shares  already 
taken  by  them." 

ByacMiig  boniu  or  premium.  It  has  also  been 
held  that  a  bonus  or  premium  cannot  be  exacted  as 
a  condition  of  the  exercise  of  such  right,  even 
though  it  is  exacted  from  all  stockholders  and 
others  who  nuy  desire  to  exercise  the  right,  and  for 
the  c(Mnmon  good  of  the  company,"  and  although 
the  price  fixed  does  not  exceed  the  market  value  of 
the  stock."  This  rule,  however,  has  in  effect  been 
repudiated  in  a  well  considered  case  in  New  York, 
holding,  in  the  absence  of  statutory,  provision  to  the 
contrary,  that  an  increase  of  capital  stock  may  be 
issued  at  a  fixed  price  above  par  where  the  existing 
stockholders  are  given  the  right  to  take  at  that  price 
in  proportion  to  their  holdings,  and  that  it  may  be 
sold  to  outsiders  at  that  price  if  the  stockholders  do 
not  take  it,** 


Prorision  for  aal*  ait  ataetibiL  It  has  also  been 
said  that  a  majority  of  the  stockholders  may  pro- 
vide for  a  sale  of  the  new  stock  in  parcels  or  bulk 
at  public  auction  where  every  stockholder  can  bid 
the  same  as  strangers."  But  the  directors  have  no 
power  to  invite  sealed  and  secret  bids  for  new 
stock  and  to  award  it  to  the  highest  bidder.** 

Neoesaity  of  shoiring  increaae.  Of  course,  in 
order  that  a  stockholder  may  maintain  an  action 
based  upon  his  alleged  right  to  take  shares  of  an 
increase  of  stock,  he  must  show  that  such  increase 
has  in  fact  been  effected.** 

A  mere  vote  to  increaae  tbi  stock  of  a  corporv 
tion  does  not  give  a  stockholder  any  vested  right 
to  new  shares  so  as  to  prevent  the  corporation  from 
subsequently  rescinding  the  same." 

[i  5241  (3)  Stock  to  Which  General  Snle  Does 
Not  Apply*  The  foregoing  rule,  which  requires  a 
ratable  distribution  of  original  unissued  shares  or 
of  the  new  shares  where  the  capital  is  increased, 
does  not  apply  to  the  case  where  the  corporation 
buys  in  the  shares  of  its  own  original  stock,  or  they 
have  otherwise  found  their  way  back  into  the  treas- 
ury, and  holds  them  aa  assets  or  sells  them  for  the 
payment  of  its  liabilities  or  for  the  general  bene- 
fit.** Nor  does  it  apply  to  new  stock  issued  for  the 
purchase  of  property  which  will  become  a  part  of 


Co..  216  Fed.  140,  1*2  CCA  S84  [att 
20<  Fed. -716];  Smith  v.  FrankUn 
Park  Land,  etc.,  Co.,  168  Mass.  846, 
47  KE  409;  Enrlquez  v.  Enriquez,  12 
Philippine  880. 
B3.    Ohio  Ins.  Co.  V.  Nunnemacher, 

15  Ind.   294:   Real  Est.  Trust  Co.  v. 
Bird,   90   Md.   229,   44  A  1048. 

[a]  Dlraotors  anthoilied  hy  obar- 
tw  to  OAtMinlaa  nLvthod  of  durtilbn- 
tlon. — Thus  it  has  been  held  that  a 
charter  provision  that  the  directors 
shall  have  ipower  to  Increase  the 
stock  on  8u<ui  terms  and  conditions 
and  in  such  manner  as  to  them  shall 
seem  best  deprives  a  stockholder  of 
bis  preemptive  right  to  a  pro  rata 
share  in  the  increased  stock  where 
the  directors  decide  on  another 
method  of  distribution.  Ohio  Ins. 
Co.  V.  Nunnemacher,  16  Ind.  294. 

84.    Ohio  Ins.  Co.  V.  Nunnemacher, 

16  Ind.  294. 

8B.  Hart  ▼.  St,  Charles  St.  R.  Co., 
to  La.  Ann.  758  (holding  that,  where' 
the  charter  of  a  corporation  provided 
for  sixty  days'  notice  of  an  authori- 
sation of  any  Increase  of  the  capital 
stock,  within  which  time  any  share- 
holder might  have  the  privilege  of 
taking  additional  shares,  any  share- 
holder not  applying  and  tendering 
jtayment  within  such  time  forfeited 
the  privilege);  Sewall  y.  Elastem  R. 
Co.,  9  Cush.  (Mass.)  6;  Orobe  v.  Erie 
County  Mut  Ins.  Co.,  89  Ak>.  Div. 
183,  67  NTS  290  [afT  189  N.  Y.  618 
mem,  62  NE  1096  mem];  Pearson  v. 
X,ondon,  etc,  R.  Co.,  14  Sim.  641,  8'7 
EngCh  641,  60  Reprint  468.  And  see 
infra  i  630. 

sa  U.  S.— Snelllng  v.  Richard, 
166   Fed.    635. 

Mass. — Gray  v.  Portland  Bank,  8 
Mass.   864,  3  AmD  166. 

Mich. — Hammond  v.  Edison  Ilium. 
Co.,  131  Mich.  79,  90  NW  1040,  100 
AmSR  682  (holding  a  two-thirds 
vote  of  the  stockholders  InefCectlve). 

Minn. — Jones  v.  Morrison,  31 
Minn.  140,  16  NW  864  (holding  the 
vote  of  stockholders  void  as  to  a  dis- 
senting stockholder). 

N.  H. — Jones  v.  Concord,  etc.,  R. 
Co.,  67  N.  H.  119,  38  A  120,  67  N,  H. 
284,  80  A  614,   68  AmSR  666. 

N.  J. — Wall  V.  Utah  Copi>er  Co., 
70  N.  J.  Eq.  17,  62  A  633;  Way  v. 
American  Ctrease  Co.,  60  N.  J.  Eq. 
263,  47  A  44  (Issue  fraudulent  and 
void). 

N.  T. — Stokes  V.  Continental  Trust 


Co.,  186  N.  T.  286,  78  NB  1090.  12 
LRANS  969,  9  AnnCas  788  [rev  99 
App.  Dlv.   377,  91  NTS  239]. 

Pa. — Electric  Co.»  of  America  v. 
Edison  Electric  Ilium.  Co.,  200  Pa. 
516.  50  A  164. 

Ont. — Martin  y.  Gibson.  16  Ont  tt. 
623,  10  OntWR  66. 

And  see  other  cases  supra  this 
section. 

[a]  Zsmis  of  boada  ooavsctllile 
into  a«w  stook. — The  Issue  of  bonds 
by  a  corporation  with  an  option  to 
the  buyer  to  convert  them  into  new 
stock  at  a  certain  price  at  any  time 
within  five  years  is  Illegal,  and  will 
be  enjoined  as  a  deprivation  of  the 
right  of  stockholders  to  participate 
in  any  issue  of  new  stock  to  an  ex- 
tent measured  by  the  comparative 
amount  of  their  present  holdings 
and  on  the  same  tenns  with  other 
parties.  Wall  v.  Utah  Copper  Co., 
70  N.  J.  Eq.  17,  62  A  638. 

B7.  Hammond  v.  Edlsoh  Ilium. 
Co.,  131  Mich.  79,  90  NW  1040,  100 
AmSR  582:  Cunningham's  Aj)p.,  108 
Pa.  646. 

Xxkottng  Iwaas  or  pcMnlimi  see 
Infra  this  section.      \ 

63.  Reese  v.  Montgomery  County 
Bank,  81  Pa.  78,  72  AmD  726. 

[a]  S«t-off  of  Aslita  of  stooldiolder. 
—But  where  a  corporation  is  re- 
organized, and  new  stock  Is  issued, 
a  provision  In  the  resolutions  for 
reorganization  that  stockholders  who 
are  indebted  to  the  corporation  and 
who  fall  to  pay  their  debts  within  a 
certain  time  shall  only  be  entitled  to 
receive  new  stock  equal  In  amount 
to  the  balance  of  their  original  hold- 
ings, over  and  above  their  unpaid 
debts  to  the  company.  Is  valid  and 
enforceable.  Reading  Trust  Co.  v. 
Reading  Iron-Works.  137  Pa.  282,  21 
A  169,  170. 

S9.  Hammond  v.  Bdison  Ilium.  Co., 
131  Mich.  79,  90  NW  1040,  100  AmSR 
682;  De  la  Cuesta  v.  Insurance  Ct>.  of 
North  America,  186  Pa.  62,  668,  20 
A  606,  9  LiRA  631;  Cunningham's 
App.,  108  Pa.  646,  666  (where  the 
statute  authorizing  the  Increase  ex- 
pressly provided  that  the  new  shares 
should  "be  allotted  pro  rata  to 
the  stockholders  of  said  company, 
according  to  their  Interest");  Daw- 
son V.  Insurance  Co.  of  North 
America,  6  Pa.  Co.  214  (under  the 
same  statute  as  that  Involved  in 
Cunningham's  App.,  supra). 


[a]  a«eov«iy  baek  «t  boaas  of 
prcaitam  paid. — ^It  has*  been  held 
that,  where  a  stockholder  pays  such 
a  '  bonus  or  premium,  even  under 
protest,  he  cannot  recover  it  back, 
the  denial  by  the  corporation  of  his 
right  .to  an  equal  distribution  of 
the  new  shares  without  the  payment 
of  the  bonus  or  premium,  not.  In  the 
theory  of  the  court,  constituting 
duress.  De  la  Chiesta  v.  Insurance 
Co.  of  North  America,  136  Pa.  62, 
668.  20  A  505,  9  LRA  681  (Sterrett 
and  Clark.  JJ.,  dls.).  Contra  Dawson 
V.  Insurance  Co.  of  North  America,  6 
Pa.  Co.  214.  See  generally  Money 
Received  [27  Cyc  866]. 

90.  Hammond  v.  Edison  Ilium. 
Co..  181  Mich.  79,  80  NW  1040.  100 
AmSR  682. 

61.  Stokes  V.  Continental  Trust  Co~ 
186  N.  T.  286,  78  NB  1090,  12  LRANS 
969,    9    AnnC^as    788    [rev    on    other 

? rounds  99    App.    DiV.    377,    91    NTS 
39]. 

6S.  Stokes  V.  C!ontinental  Trust  Co., 
186  N.  T.  286,  298,  299,  78  NE  1090. 
12  LRANS  969,  9  AnnCas  788  [rev  99 
App.  Dlv.  377,  91  NTS   239]. 

ea.  Electric  Co.  of  America  v.  Edi- 
son Electric  Ilium.  Co.,  200  Pa.  616, 
50  A  164. 

64.  Einstein  v.  Rochester  Oas.  etc., 
Co.,  146  N.  T.  46,  40  NE  631  [rev  77 
Hun  149,  28  NTS  484]. 

68.  Terry  v.  Bagle  Iiock  (^..  47 
Conn.  141. 

BsMlssiom  of  stock  dlvUUad  see 
infra  {  1239. 

68.  Crosby  v.  Btratton,  17  Colo.  A 
212,  68  P  130;  Hartridge  v.  Rockwell. 
■R.  M.  Charlt.  (Qa.)  260;  Bonnet  v. 
Eagle  Pass  First  Nat.  Bank.  24  Tex. 
Clv.  A  618,  60  SW  826;  State  V. 
Smith,  48  Vi  2««.  But  see  Dunn  v. 
Acme  Auto,  etc.,  Co.,  (Wis.)  149  NW 
279  (holding  that,  under  the  direct- 
ors' right  to  manage  the  corporate 
stock  conferred  by  St.  [1917]  i  1776, 
and  to  purchase  capital  stock,  11 
1766,  1774,  stock  purchased  and  held 
In  treasury  as  retired  stock  cannot 
be  reissued  without  giving  opportu- 
nity to  all  stockholders  to  take  a 
proportionate  share  of  the  increase). 

[a]  »s«jion  for  aUrttau>ttoB<— "Be- 
cause, to  prevent  Impairment  of 
their  Interests,  corporators  have  a 
preference  in  the  purchase  of  un- 
issued or  new  stock,  it  does  not  fol- 
low  that  they   have  any   right    over 


For  later  eaass,  AaTetopaMata  and  ahaacss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  common  property  of  the  corporation  and  from 
which  eaeh  shareholder  will  receive  the  same  4)enefit 
as  hig  associates,"  or  to  new  stoek  lawfully  iasned 
in  order  to  effect  a  consolidation.'* 

[$  525]  (4)  Who  Entitled— (a)  In  Oeneral. 
The  persons  entitled  to  participate  in  the  distribu- 
tion of  unissued  original  stock  or  of  new  stock  are 
those  onlr  who  are  actual  stockholders  in  the  cor- 
poration'* or  their  assignees,"  and  who  occupy  such 
relation  at  the 'time  the  stock  is  actually  issued.''^ 
The  right  does  not  extend  to  executory  purchasers 
of  stock,  in  the  absence  of  express  stipulation,'"  to 
one  who  has  a  mere  option  to  purchase  shares  which 
he  has  not  yet  exercised,"  to  holders  of  notes  con- 
vertible into  shares  at  a  date  subsequent  to  the  in- 
crease of  stock,"  or  to  one  who  has  effectively 
transferred  his  shares,^'  the  right  in  such  case  being 
in  the  transferee."  As  a  rule  a  corporation  in- 
creasing its  capital  stock  may  offer  the  stock  at 
par  to  its  bona  fide  stockholders  who  appear  to  be 
gnch  on  the  books  of  the  corporation,  and  it  need 
not  accept  the  subscription  of  any  other  person.^' 
Bnt  a  bona  fide  holder  of  stock  who  is  entitled  to  a 


transfer  on  the  books  of  the  company  cannot  be 
deprived  of  his  right  to  share  in  an  increase  of 
stock  by  the  wron^ul  refusal  or  the  failure  of  the 
company  to  make  the  transfer.™ 

Oommon  and  preferred  stockholders  have  an 
equal  right  to  share  in  the  distribution  of  new  stock 
in  the  absence  of  statutory  provision  or  agreement 
to  the  contrary.'' 

[i  526]'  (b)  Bight  aa  between  Life  Beoeficiary 
and  Bemainderman.  As  between  the  life  beneficiary 
and  the  remainderman  of  a  trust  fund  in  stock  the 
general  rule  is  that  the  value  of  an  option  to  sub- 
scribe for  new  stock,  or  stock  received  thereunder,™ 
or  the  proceeds  of  the  sale  of  such  option,*^  or  new 
stock  purchased  with  such  proceeds,"'  or  any  in- 
crease of  the  market  value  of  the  stook,^  is  not 
income,  but  a  part  of  the  principal,  and  goes  to  the 
remainderman;^  but  it  seems  that,  where  the  new 
stock  or  the  proceeds  of  a  sale  of  the  option  to  sub- 
scribe for  or  to  purchase  the  same  in  fact  repre- 
sents profits  of  the  corporation,  it  is  income  and 
goes  to  the  life  beneficiary."-"      > 

[i  527] .  (5)   Bale  of  Bight.    The  right  of  an  ex- 


stranKers  In  the  purchase  of  «tock 
which  .has  been  paid  for  and  Issued, 
bnt  transferred  back  to  the  corpora- 
tion as  part  of  its  general  assets. 
Their  rtgrnt  In  the  one  case  is  found- 
ed on  reasons  which  have  no  exist- 
ence in  the  other.  The  Issued  stock 
of  a  corporation  represents  its  paid 
vp  capital.  The  holder  owns  it  and 
dirooses  of  it  as  he  sees  fit,  and  if 
it  nnds  Its  way  back  into  the  treas- 
ury of  the  corporation,  It  becomes  as- 
sets in  the  same  sense  that  the  cor- 
poration's other  property  Is  assets. 
Ii  is  still  part  of  the  paid  up  capital; 
and  its  sale  no  more  affects  the  value 
of  the  other  stock,  or  the  Btandlngr  of 
the  stockholders  in  the  corporation, 
than  the  sale  of  the  corporation's 
tools  or  machinery.  The  relative 
valae  of  all  the  stock  is  the  same 
whether  the  particular  stock  of 
which  we  are  speaking  remains  in 
the  hands  of  the  original  holders,  or 
has  been  acquired  from  them  by  the 
corporation,  and  placed  in  its  treas- 
ury." Crosby  v.  Stratton,  17  Colo.  A. 
212.  280.  68  P  ISO. 

[b]  mmA  B«tB**  of  ■took  deoMr*.— 
The  fact  that  the  Corporate  officers 
report  certain  stock  as  unissued  does 
not  give  the  shareholder  any  pre- 
emptive right  where  it  la,  in  ifact, 
reissued  stock.  Crosby  v.  Stratton, 
17  Colo.  A.  212.   68  P  180. 

67.  Meredith  v.  New  Jersey  Zinc, 
etc,  Co.,  66  N.  J.  Eq,  211,  87  A  689 
raff  66  N.  J.  Eq.  464,  41  A  1116] 
(holding  that  where  a  mining  ana 
manufacturing  corporation  was  or- 
eanlzed  under  the  Corporation  Act 
of  1876,  which  provided  [§  65]  for 
the  purchase  of  property  with  stock, 
such  provision  became 'a  part  of  the 
contract  between  the  stockholders; 
and  where  new  stock  was  Issued  for 
the  purchase  of  mlne«  which  would 
become  a  part  of  the  common  prop- 
erty from  which  all  stockholders 
would  receive  the  same  beneflt,  origi- 
nal holders  oould  not  Insist  that  the 
new  stock  be  Issued  to  them  In  the 
proportipn  their  holdtnga  bore  to  the 
whole  amount  of  stock  before  the  in- 
crease); Stokes  V.  Continental  Trust 
Co.,  186  N.  Y.  285.  296,  298,  299,  78 
NB  1090.  12  L.RANS  969,  9  AnnCas 
718  [quot  Cyc  and  mod  99  App.  Dlv. 
277,  91  NTS  289];  Bond  v.  Atlantic 
Terra  Cotta  Co.,  187  App.  Dlv.  671, 
180,  122  NTS  426  [rev  66  lilsa.  546, 
128  NTS  1086] :  Bonnet  v.  Eagle  Pass 
First  Nat.  Bank,  24  Tex.  Civ.  A.  618, 
60  SW  825, 

„6&  Stokes  V.  Continental  Trust 
Co.,  186  N.  T.  285,  299,  78  NE  1090, 
12  LRANS  969.  9  AnnCas  738  [rev 
on  other  grounds  99  App.  Dlv.  877, 
91  NTS  289J. 

m.  Schmidt  V.  Marconi  Wireless 
Tel  Co.,  86  N.  J.  L.  188,  90  A  1017; 


Millet  V.  Illinois  Cent.  R.  Co..  24 
Barb.  (N.  T.)  812;  Strlckler  v.  Mo- 
Elroy,  46  Pa.  Super.  165;  and  other 
cases  Infra  this  section.-  Compare 
Enriquez  v.  Enriques,  12  Philippine 
380  (holding  that  where  P  was  the 
owner  of  sue  shares  of  stock  in  a 
corporation  which  made  a  new  issue 
giving  the  owners  of  the  old  stock 
the  first  right  to  buy  a  proportionate 
part  of  the  new  stock,  but  was  dead 
at  the  time  of  the  new  issue,  the 
three  shares  of  new  stock,  the  prior 
right  to  purchase  which  was  given 
to  the  owner  of  the  six  shares,  be- 
longed to  the  person  whose  money 
paid  for  them). 

70.  aale  of  rUfbt  see  Infra  {  527. 

71.  Miller  v.  nunois  Cent.  R.  Co., 
24  Barb.  (N.  T.)  812;  Strlckler  v. 
McEIroy,  46  Pa.  Super.  166  (those 
who  are  stockholders  at  the  time  an 
increase  of  stock  actually  goes  out 
and  not  at  the  time  the  increase  Is 
authorized   or  voted). 

79.  Miller  v.  Illinois  Cent.  R.  C!o., 
24  Barb.  (N.  T.)  812;  Currie  v.  White, 
81  N.  T.  Super.  166,  6  AbbPrNB  862, 
87  HowPr  330  [rev  on  other  grounds 
46  N.  T,  822]. 

73.  Miller  v.  Illtnois  Cent.  R.  Co., 
24   Barb.    (N.  T.)   812. 

74.  Pratt  v.  American  Bell  Tel. 
Co.,  141  Mass.  226.  6  NE  807,  66  AmR 
466. 

75.  Real  Est.  Trust  Co.  v.  Bird,  90 
Md.   229,  44  A  1048. 

78.  Real  Est.  Trust  Co.  v.  Bird,  90 
Md.  229,  44  A  1048. 

[a]  Wbsn  not  aatiaed  to  oertlfl- 
oate«— But  a  purchaser  of  stock  in  a 
corporation  from  one  who  has  sub- 
scribed to  new  stock  which  such 
corporation  has  been  authorized  and 
has  resolved  to  issue  as  an  increase 
of  capital,  although  becoming  enti- 
tled to  the  rights  of  his  vendor  un- 
der the  subscription  to  the  new 
stock,  is  not  entitled  to  a  certificate 
of  such  stock  where  no  payment 
therefor  has  been  made.  Baltimore 
City  Pass.  R.  Co.  v.  Hambleton,  77 
Md.   341,  26  A  279. 

[b]  ▼andor  not  reonlzaA  to  advanoe 
Bumay  to  prssarre  lUM  to  venAae^^ 
Currie  v.  White,  46  N.  T.   822. 

77.  Schmidt  v.  Marconi  Wireless 
Tel.  Co.,  86  N.  J.  L.  183,  90  A  1017. 

7&  Bates  v.  United  Shoe  Mach.  Co., 
206  Fed.  716  [aff  216  Fed.  140,  132 
CCA  884]:  Real  Est.  Trust  Co.  v. 
Bird,  90  Md.  229,   44  A  1048. 

79.  Jones  v.  Concord,  etc.,  R.  Co., 
67  N.  H.  119,  38  A  120,  67  N.  H.  234. 
SO  A  614,  68  AmSR  660.  See  generally 
supra  {  628. 

80.  Conn. — Spooner  v.  Phillips,  62 
Conn.  62,  24  A  524.  16  LRA  461. 

Del.— Bryan  v.  Aikin,  82  A  817. 
D.  C. — Gibbons  V.  Mahon.   16  D.  C. 
ISO.   64  AmD  262   [aff  136  U.  S.   549, 


10  set  1067,  84  L.  ed.  626]. 

111. — De  Koven  v.  Alsop,  205  111. 
809,   68  NE  »30,  68  LRA  687. 

Iowa. — LAuman  v.  Foster,  157  Iowa 
276,  185  NW  14,  50  LRANS  681. 

Ky.— Hlte  v.  Hlte,  93  Ky.  267,  20 
SW  778,  14  KyL  886,  40  AmSR  18». 
19  LRA  178. 

Mass. — Hyde  v.  Holmes,  198  Ma/Bs. 
287,  84  NE  818;  Davis  v.  Jackson,  A62 
Mass.  58,  26  NE  21,  23  AmSR  801. 

N.  H. — Pierce  v.  Burroughs,  58  N. 
H.  802. 

N.  J. — ^Ballantlne  v.  Young,  79  N.  J. 
Eq.  70,  81  A  119;  Brown  v.  Brown,  72 
N.  J.  Eq.  667,  65  A  739. 

N.  T. — In  re  Kernochan,  104  N.  T. 
618,  11  NE  149;  Richmond  v.  Rich- 
mond, 123  App.  Dlv.  117,  108  NTS 
298  [aff  196  K  Y.  636  mem,  89  NB 
1111    mem]. 

Pa. — Eisner's  Est,  i76  Pa.  143,  84 
A  577;  Wright's  Est.,  24  Pa.  Co.  376; 
Smith's  Est.,   8  Pa.  Co.  323. 

R.  I.— Greene  v.  Smith,  17  R.  I.  28, 
19  A  1081;  In  re  Brown,  14  R.  1.  HI, 
61  AmR  397. 

Wis. — In  re  Barron,  163  Wis.  275, 
165.  NW  1087. 

[a]  Stock  rsoelTsd  on  oonsolida- 
tlOB. — ^And  where  trustees  exchanged 
stock,  on  the  consolidation  of  tho 
coriraratLon  with  another,  for  stock 
in  the  consolidated  company,  and  re- 
ceived additional  certificates  to  repre- 
sent the  difference  In  value  of  the 
old  stock  over  the  new,  the  additional 
stock  was  held  to  be  "capital,"  and 
not  "Income,"  within  the  bequest  of 
the  Income  of  the  original  stock  to 
the  cestuis  que  trust.  Clarkson  v. 
Clarkson,  18  Barb.   (N.  Y.)  646. 

81.    Del. — Bryan  v.  Aikin,  82  A  81T. 

111. — DeKoven  v.  Alsop,  205  111.  809, 
68  NE  930,  63  LRA  687. 

Mass. — Hyde  v.  Holmes,  198  Mas*. 
287,  84  NE  318;  Atkins  v.  Albree,  IS 
Allen  359. 

N.  H.— Walker  v.  Walker.  68  N.  H. 
407,  89  A  432.  '     - 

Pa. — Eisner's  Est.,  176  Pa.  143,  34 
A  677;  Riddle's  App.,  99  Pa.  279; 
Moss'  App.,  83  Pa.  264,  24  AmR  164. 

Wis. — In  re  Barron,  163  Wis.  276, 
166   NW  1087. 

83.  Moss'  Appu,  88  Pa.  264.  24  AmR 
164. 

83.  Biddle'B  App.,  99  Pa.  278. 

84.  See  also  Trusts  [39  Cyc  201. 
444};  Wills  [40  Cyc  1788]. 

80-88.  Kite  v.  Hlte,  93  Ky.  257,  20 
SW  778,  14  KyL  885,  40  AmSR  189. 
19  LRA  173;  Holbrook  v.  Holbrook, 
74  N.  H.  201,  66  A  124,  12  LRANS  768; 
Wlltbank's  App..  64  Pa.  266,  3  AmR 
686  (holding  that,  where  a  corpora- 
tion ordered  a  distribution  of  in- 
creased stock  to  stockholders  on  the 
payment  of  so  much  per  share,  and 
one  holding  stock  in  taust  la  BvH^9> 
Digitized  byXjOOVTc 
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isting  stockholder  to  take  new  shares  may  be  sold 
and  assigned  by  him."  Therefore  a  resolution 
whi«h  reqaires  him  to  buy  the  new  stock  at  par  or 
to  sell  his  right  to  buy  it  at  that  price  does  not 
constitute  an  infringement  of  his  rights.^ 

[%  528]  (6)  -  Bight  to  Share  in  Piemimn  on  Sale 
of  Shaies.  Where  new  stock  which  existing  stock- 
holders are  entitled  to  take  pro  rata  is  sold  by  the 
corporation  at  a  premium,  each  stockholder  is  enti- 
tled to  his  proportion  of  the  premium,*^  unless  he 
has  in  some  way  waived  his  right.*"  Where  old  stock 
has  a  book  value  greater  than  par,  a  portion  of  the 
premium  derived  from  the  sale  of  an  issue  of  new 
stock  is  properly  devoted  to  equalizing  the  book  value 
of  the  new  stock  with  that  of  the  old,'*"'  before  dis- 
tributing the  residue  ratably  bet\veen  the  old  and  the 
new  stock.""*  . 

•  [%  529]  (7)  Exercise  of  Bight  and  OonditioaB 
Precedent.  In  order  that  a  stockholder  entitled  to 
a  preemptive  right  to  take  new  shares  may  fix  such 
right  and  put  the  corporation  in  default,  he  must 
demand  the  shares  or  in  some  way  notify  it  that  he 


desirer  to  exercise  his  right,  and  must  offer  to  sub- 
scribe and  pay  for  them,"  unless  such  demand  o! 
, notice  and  teader  has  been  waived  or  rendered  un- 
necessary by  a  definite  violation  of  his  right  or 
other  conduct  on  the  part  of  the  corporation;" 
and  he  must  comply  with  the  reasonable  conditions 
as  to  payment,  or  otherwise,  imposed  by  the  cor- 
poration."' 

[5  530]  (8)  Waiver  of  Right.  The  stockholder 
may  of  course  waive  his  right  to  share  in  the  dis- 
tribution of  unissued  or  new  stock,  or  by  his  con- 
duct ratify  an  issue  to  an  optsider;**  and  such  a 
waiver  or  ratification  wiU  be  implied  where  there  is 
acquiescence  with  knowledge,  or  where  the  right  is 
not  properly  asserted  within  a  fixed  or  reasonable 
time.'"'  In  no  event  oan  an  action  be  maintained 
by  a  stockholder  against  a  corporation  for  failure 
to  permit  him  to  subscribe  for  a  new  stock  issue, 
where,  without  any  denial  of  his  right  by  the  cor- 
poration, he  knew  of  the  issue  "and  stood  idly  by 
without  offering  to  subscribe  or  tendering  the  sub- 
scription price  for  the  new  Bhares.""    There  is  no 


Income  to  another  for  life  sold  the 
prIvlleKe  to  subscribe,  the  proceeds 
of  sale  should  be  regarded  as  Income, 
and  not  as  capital,  there  being  no 
serious  diminution  In  the  value  of  old 
sto<A  caused  by  the  new  Issue); 
Wright's  Bst,  24  Pa.  Co.  376;  In  re 
Barron.  1«3  Wis.  275,  IBB  NW  1087. 
Stock  OlvldMida  see  infra  i  1269. 

87.  .  Bacon  v.  Grosse,  165  Cal.  481, 
132  P  1027;  Hammond  v.  Edison  Il- 
ium. Co.,  131  Mich.  7»,  90  NW  1040, 
100  AmSR  B82;  Jones  v.  Concord,  etc., 
H.  Co.,  «7  N.  H.  234.  30  A  614,  68  Am 
SR  650:  Stokes  v.  Continental  Trust 
Co.,  186  N.  T.  286,  295,  297,  78  NB 
1090,  12  LRANS  969,  9  AnnCas  738 
Irev  99  App.  Dlv.  377,  91  NTS  239, 
and  quot  Cyc];  Blddle'a  App.  99  Pa. 
278. 

88.  Jones  v.  Concord,  etc.,  R.  Co., 
07  N.  H.  234,  30  A  614.  68  AmSR  650. 

89.  Stokes  V.  Continental  Trust 
Co.,  186  N.  Y.*2»6,  299,  78  NE  1090, 
12  LRANS  969,  9  AnnCas  738;  State 
v:  Franklin  Bank.  10  Oh.  91. 

9a  Mason  v.  Da  vol  Mills,  132 
Mass.  76.    See  infra  {  630. 

90H.  Miller  y.  Payne,  160  Wl8. 
864,  nt  NW  811. 

eOH-  Miller  V.  Payne,  150  Wis. 
S54,   136   NW   811. 

91.  U.  S. — Bates  V.  United  Shoe 
Mach.  Co.,  216  Fed.  140,  132  CCA  384 
laff  206  Fed.  716]. 

Ind. — Ohio  Ins.  Co.  v.  Nunemacber, 
10  Ind.  234. 

Mass. — Sewall  V.  Eastern  B.  Co.,  9 
Cush.  6. 

N..T.— Miller  V.  Illinois  Cent.  R. 
Co.,  24  Barb.  312. 

.  Pa. — Hoyt  V.  Shenango  Valley  Steel 
Co.,  207  Pa.  208,  56  A  422;  Wilson  v. 
Montgomery  County  Bank,  29  Pa. 
537. 

Tex. — Bonnet  v.  Eagle  Pass  First 
Nat  Bank,  24  Tex.  Civ.  A.  613,  60 
SW  325. 

[al  Siifflolent  demand  and  tendar. 
— When  a  corporation  by  resolution 
authorized  an  issue. of  new  stock  for 
which  the  stockholders  of  record  on 
a  certain  date  were  given  the  right 
to  subscribe,  and  complainant's 
predecessor  In  title  held  a  certificate 
of  stock  duly  indorsed  with  power 
of  attorney  to  act  in  all  respects  for 
the  record  holder,  presentation  of 
such  papers,  together  with  a  demand 
of  the  right  to  subscribe  for  the  new 
stock  and  a  tender  of  the  necessary 
money,  were  sufllcient  to  fix  his  right 
thereto.  Bates  v.  United  Shoe  Ma£h. 
Co.,  216  Fed.  140,  132  CCA  384  [aff 
206  Fed.  716]. 

Waiver  see  Infra  t  630. 

93.  Bates  v.  United  Shoe  Mach. 
Co.,  206  Fed.  716  [aff  216  Fed.  140, 
132  CCA  384]  (holding  that  where 
defendant  corporation  wrongfully  re- 
fused to  transfer  stock  on  Its  books, 


the  certificate  for  which,  with  a 
power  of  attorney  to  transfer,  was 
held  by  complainant's  predecessor  In 
title,  and  denied  his  right  to  sub- 
scribe for  his  share  of  a  new  stock 
issue  on  the  ground  that  only  regis- 
tered stockholders  had  such  right, 
an  actual  tender  of  the  price  for  the 
new  stock  would  have  been  useless 
and  was  not  necessary  to  preserve 
complainant's  rights):  Ohio  Ins.  Co. 
V.  Nunemacher,  10  Ind.  234  (holding 
that  a  statement  by  the  secretary  of 
the  company  that  he  has  no  stock  for 
the  subscriber,  does  not  dispense 
with  the  necessity  of  making  a  ten- 
der) ;  Schmidt  v.  Pritchart,  -ise  Iowa 
240,  112  NW  801;  Sommer  v.  Armour 
Gas,  etc.,  Co.,  71  Misc.  211,  128  NYS 
382  (holding  that,  where  a  corpora- 
tion expressly  -refused  to  issue  in- 
creased stock  to  a  stockholder  enti- 
tled thereto,  not  because  such  stock- 
holder was  not  willing  and  ready  to 
pay  for  the  same,  but  because  she 
had  forfeited  her  right  by  delay  In 
making  payment  therefor,  a  tender 
by  her  was  not  necessary  to  put  the 
corporation  in  default). 

93.  Sewall  v.  Elastem  B.  Co.,  9 
Cush.  (Mass.)  e  (holding  that,  where 
a  corporation  offered  stock  to  exist- 
ing stockholders  In  the  proportion  of 
one  share  of  the  new  for  every  four 
shares  of  the  old  stock  held  by 
them,  on  condition  that  the  offer 
should  be  accepted  within  a  certain 
time  and  that  the  first  installment  of 
one  third  of  the  price  of  such  new 
stock  should  be  paid  at  the  time  of 
subscribing  therefor,  one  who  sub- 
scribed for  the  proportion  of  the  new 
stock  to  which  such  rights  entitled 
him,  within  the  time  limited  therefor, 
but  failed  to  comply  with  the  con- 
dition as  to  the  payment  of  the  first 
installment,  in  consequence  whereof 
the  corporation  sold  the  shares  sub- 
scribed for  by  him  as  shares  not 
tsLken.  could  not,  by  subsequent  ten- 
der of  the  price  of  such  new  shares 
and  interest,  maintain  a  bill  in 
equity  against  the  corporation  for  the 
specific  performance  of  an  alleged 
contract).  ' 

Power  to  Impoa*  ooa/Utioiw  see 
supra  S  62?. 

94.  Colo. — Oosby  V.  Stratton,  17 
Colo.  A.  212,  68  P  130. 

Conn. — Terry  v.  Eagle  liOck  Co.,  47 
Conn.  141. 

111. — Eidman  v.  Bowman,  68  IlL 
444,  11  AmR  90. 

Mich. — Hammond  v.  Edison  Ilium. 
Cto.,  131  Mich.  79,  90  NW  1040,  100 
AmSR  582. 

N.  Y. — Conklin  v.  United  Constr.. 
etc.,  Co.,  166  App.  Dlv.  284,  151  NYS 
624;  Sommer  v.  Armor  Gas,  etc.,  Co., 
71  Misc.  211,  128  NYS  382. 


Oh.— Hall  V.  Hall,  SO  Oh..  Clr.  Ct 
826. 

Pa.:— Hoyt  v.  Shenango  Valley 
Steel  Co.,  207  Pa.  208,  56  A  422;  Curry 
V.  Scott,  54  Pa.  '270  (as  explained  in 
Morris  v.  Stevens,  17  Pa.  Co.  209  [all 
178  Pa.  663.  36  A  1611);  Wilson  v. 
Montgomery  County  Bank,  29  Pa. 
687. 

[a]  Xntant  to  walv*'— While  the 
stockholders  themselves  having  a 
right  to  subscribe  In  proportion  to 
their  holdings  for  any  new  Issue  may 
determine  otherwise  and  order  a  sale 
to'  the  public  and  payment  of  the 
proceeds  into  the  treasury,  this  la 
exceptional  and  the  exercise  of  a  re- 
serve power  which  should  npt  be  per- 
mlttea  unless  there  is  a  dear  Intent 
of  the  stockholders  to  do  so.  Morris 
V.  Stevens,  178  Pa.  663.  36  A  151 
[aff  17  Pa.  Co.  269,  dlst  Curry  v. 
Scott.  64  Pa.  270,  and  foil  Reese  v. 
Montgomery  County  Bank,  31  Pa,  78, 
72  AmD  726]. 

95.  Colo. — Crosby  v.  Stratton,  17 
Colo.  A.  212,  68  P  130. 

Conn. — Terry  v.  Eagle  Lock  Ci).,  47 
Conn.  141. 

La. — Hart  v.  St.  Charles  St.  R.  Co., 
30  La.  Ann.  758. 

Mass. — Sewall  v.  Eastern  R.  CIo.,  9 
Cush.  5. 

-Mich. — Hammond  v.  Edison  Ilium. 
Co.,  131  Mich.  79,  90  NW  1040,  100 
AmSR  682. 

N.  Y. — Dusenberry  v.  Sagamore 
Dev.  Co.,  164  Xpp.  Div.  67a,  150  NTS 
229;  Grobe  v.  Erie  County  Mut.  Ins. 
Co.,  39  App.  Dlv.  183,  67  NTS  290 
[aff  169  I^  Y.  613  mem,  62  NE  1096 
mem]. 

Pa. — ^Hoyt  V.  Shenango  Valley  Steel 
Co.,  207  Pa.  208,  66  A  422  (holding 
that,  where  the  capital  stock  of  a 
corporation  was  Increased  and  a 
stockholder  waa  notified  of  the  In- 
crease and  of  his  right  to  subscribe, 
and  he  subscribed  by  letter,  but  jnade 
no  further  demand  for  additional 
shares  for  six  months,  at  which  time 
all  the  proposed  Increase  had  been 
subscribed  for  by  stockholders,  or 
sold  for  full  valuer  to  others,  a  bill 
to  restrain  the  Oirectora  from  appro- 
'priatlng  to  themselves  certain  snares 
of  the  Increase,  and  for  a  decree  that 
they  be  Issued  to  the  complainant, 
should  be  dismissed). 

■rex. — Bonnet  v.  Eagle  Pass  E^rst 
Nat.  Bank,  24  Tex.  (fly.  A.  613,  60 
SW  326. 

Eng. — ^Pearson  v.  I,ondon,,  etc,  R. 
Co.,  14  Sim.  641,  37  BngCK  641.  60 
Reprint  468. 

[a]  BattfloMton  of  lasos  to  ont. 
■UUr. — Terry  v.  Eagle  Lock  Co..  47 
(Tonn.  141; /Wilson  v.  Montgomery 
Ctounty   Bank,    29   Pa,   537. 

96.  Brown  v.  State  Southern  R. 
Co.,   19   Fla.   472;   Sewall  v.  B^aistem 


For  later  oases,  developments  Euid  changes  In  the  law  see  cumulative  Annotations,  same  ^'^''  V^fS^  '^'"'^  "o^^  number. 
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implied  waiver  or  ratification,  however^  where  the 
conduct  of  the  ccHnpIaining  stockholder  has,  under 
the  eircomstanoes,  been  perfectly  consistent  with  an 
intent  to  assert  his  right.*' 

Release  by  transferor.  An  agreement  signed  by 
a  stockholder  before  any  increase  of  stock  has  been 
voted  by  which  he  waives  his  right  to  share  in  a 
contemplated  increase  ia  not  binding  upon  a  person 
vbo  afterward  purchases  his  stock  without  notice 
thereof." 

Effect  of  waiver- upon  right  to  premiums.  A 
stockholder  who  does  not  avail  himself  of  the  right 
to  take  his  pnoportiociate  share  of  new  stock  is  not 
entitled  to  receive  premiums  realized  upon  the  sale 
of  such  stock  to  other  parties,  unless  this  right  is 
given  to  him  by  statute  or  by  vote  of  the  stock- 
holders."* 

[i  531]  (9)  StocUiolders  UnaUe  or  Unvllling 
to  Take.  Stockholders  who  are  unable  or  unwilling 
io  take  the  unissued  or  new  shares  cannot  after- 
ward object  to  the  sale  thereof  to  others.*  When 
an  increase  of  stock  by  a  mining  company  has  been 
determined  on,  in  the  manner  provided  by  the  stat- 


ute,* and  the  stockholders  decline  to  pay  for  part  of 
the  stock,  the  authority  of  the  company  to  dispose 
of  such  stock  is  complete,  and  the  agreement  to 
take  shares  may  be  enforced  by  action,  although 
the  whole  of  the  increased  stock  is  never  taken.^ 

[i  532]  (10)  Agreement  to  Take  Stock  In- 
ferred. An  agreement  on  the  part  of  existing 
stockholders  to  take  the  shares  of  an  increase  of 
capital  stock  in  proportion  to  their  holdings  may 
be  inferred  from  the  circumstances  in  order  to  hold 
them  liable  therefor.^ 

[$  533]  (11)  Validity  of  Sale  in  Violation  of 
Bight.  Where  a  corporation  has  duly  authorized 
a  sale  of  unissued  stock  or  an  increase  of  its  stock 
under  charter  or  statutory  authority,  a  sale  of 
such  stock  by  it  is  not  ultra  vires,  although  in  violas 
tion  of  the  rights  of  existing  stockholders  to  be 
given  an  opportunity  to  subscribe  for  or  buy  the 
same.* 

[i  534]  (12)  Bemedies  in  Case  of  Violation  of 
Eights  of  Existing  Stockholders — (a)  Action  by 
or  on  Behalf  of  Corporation.  Since  a  sale  of  un- 
issued or  new  stock  by  a  corporation  in  violation  of 


R.  Co..  9  Cush  (Mass.)  5;  Hoyt  v. 
Shenanso  Valley  Steel  Co.,  207  Pa. 
20$,  56  A  422-  wUsoD  V.  Montgomery 
County  Bank,  29  Pa.  637.  And  see 
other  cases  In  preceding  note. 

97.  Schmidt  V.  Pritchard,  136 
Iowa  240.  112  NW  801;  Stokes  v. 
ConUnental  Trust  Co.,  1»6  N.  Y>  286, 
n  NE  10»0.  12  I.RANS  96»,  9  AnnCas 
7M  trev  99  App.  Dlv.  377,  91  NTS 
219];  Strickler  v.  McElroy,  46  Pa. 
Super.  165;  Martin  v.  GlbsoD)  16  Ont. 
L.  623,  10  OntWR  66. 

[a]  Mo  mtrmt  under  partienlar 
dicimurtaiiMS  (1)  Thus  In  Stokes 
V.  Continental  Trust  Co.,  186  N.  Y. 
286.  78  NB  1090,  12  LRANS  969,  9 
AnnOaa  788  [rov  99  App.  Dlv.  877, 
91  NTS  2Sa],  where  a  corporation 
havlngr  a  large  surplus  received  from 
an  outsider  an  offer  to  purchase  all 
of  an  additional  Issue  of  stock  at  a 
certain  premium,  and  at  a  meeting 
called  to  consider  the  proposltioii  a 
stockholder  voted  to  Increase  the 
stock,  but  protested  against  the  sale 
to  the  outsider,  voted  against  It,  and, 
prior  to  the  acceptance  by  a  majority 
vote  of  the  outsider's  offer,  himself 
offered  to  purchase  his  own  propor- 
tionate share  of  the  new  issue  at  par, 
and  subseQuently  renewed  his  offer, 
making  formal  tender  of  payment,  it 
Tas  held  that  while  he  was  not  en- 
titled to  his  share  of  the  new  Issue 
at  par,  his  offer  and  conduct  did  not 
constitute  a  waiver  of  his  right  to 
subscribe  for  his  dhare  at  the  price 
fixed  by  the  acceptance  of  the  offer 
of  the  outsider.  (2)  In  Sommer  v. 
Armor  Oas,  etc.,  Co.,  71  Misc.  211. 
128  NTS  382,  plaintiff  had  notice  of 
a  stockholders'  meeting  on  September 
12  at  which  it  was  voted  to  increase 
the  casltal-  stock,  and  she  was  allot- 
ted shares  in  proportion  to  her  orig- 
inal holding,  and  notified  to  pay 
the  same  on  or  before  September  22; 
but  no  notice  of  forfeiture  was  Eriven, 
if  not  taken  within  that  time.  -Plain- 
tiff did  not  offer  to  pay  until  October 
4.  Rei^iaal  was  based  on  the  ground 
that  plaintiff  had  lost  her  right  by 
not  paying  September  22  and  qot  be- 
cause the  corporation  had  disposed  of 
the  stock.  It  was  held  under,  such 
circumstances  that  plaintiff  was  en- 
titled to  the  increased  shares,  as  the 
fallore  to  exereisb  her  right  within 
the  time  limit  barred  her  only  from 
contesting  a  dlspesition  of  the  stock 
to  someone  else.  <3)  And  in  Whlta- 
k*r  V.  Kllby,  56  Mlsd:  337,  106  NTS 
611  [aff  122  App.  Dlv.  896  mem,  106 
nY8  1149  msrrtl.  where  the  directors 
of  a  corporation  authorised  the  issue 
of  sixty-seven  shares  of  Its  stock  to 
increase  its  capital,  and  the  superih- 
tendent  reported  that  he  had  secured 
no  sabecriptlons,  whereupon -four  of 
the  seven  directors  took  the   stook 


without  knowledge  of  the  holder  of  a 
majority  of  the  stock  previously  is- 
sued, who  was  also  a  director,  but 
who  was  not  present  at  the  meeting 
when  the  stock  was  authorized,  it 
was  held  that  they  would  be  enjoined 
from  using  such  stock  to  his  injury. 
(4)  In  Strickler  v.  McElroy,  46  Fa. 
Super.  166,  the  stockholders  of  a 
corporation  authorised  an  increase  of 
stock  by  the  addition  of  two  thousand 
shares  in  1892.  All  of  the  new  stock 
was  issued  prior  to  1901,  except  one 
hundred  ana  seventy-two  shares.  At 
the  time  the  increase  was  authorised 
a  resolution  was  passed  providing 
that  the  stock  that  day  authorised 
and  remaining  undisposed  of  should 
Issue  thereafter  on  such  terms  and 
in  such  manner  as  the  board  of  di- 
rectors might  thereafter  direct.  It) 
1901  the  directors  of  the  company 
who  owned  a  controlling  interest  in 
the  stock  entered  into  an  arrange- 
ment among  themselves  by  which 
they  divided  the  one  hundred  and 
seventy-two  shares  among  them- 
selves at  par.  No  notice  of  their  In- 
tention to  do  so  was  Issued  to  the 
stockholders,  and  no  stockholder 
other  than  themselves  had  knowledge 
of  the  transaction  until  the  new 
shares  had  been  issued  and  paid  for. 
In  the  interval  between  1892  and 
1901  the  stock  had  become  three 
times  as  valuable,  and  five  years  after 
1901  it  was  sold  for  four  times  the 
par  value.  One  of  the  stockholders 
brought  an  action  against  the  di- 
rectors to  recover  his  proportion  of 
the  profit  derived  by  the  directors 
from  the  sale  of  the  stock  to  them- 
selves. It  was  held  that  plaintiff  was 
entitled  to  recover.  (6)  A  stock- 
holder does  not  waive  his  right  to 
maintain  his  proportionate  share  of 
stock  by  failure  to  bid  on  stock  reis- 
sued and  sold  at  a  bonus,  particu- 
larly where  the  condition  of  the  cor- 
poration's books  prevents  determina- 
tion of  the  real  value  of  the  stock. 
Dunn  V.  Acme  Auto,  etc.,  Co.,  (Wis.) 
169  NW  297. 

rb]  Bece^  of  part. — ^A  stock 
holder  entitled  to  a  pro  rata  share  of 
an  additional  stock  issue  does  not  t>y 
receiving  a  part  thereof  waive  his 
right  to  demand  the  whole  thereof. 
Schmidt  v.  Pritchard,  136  Iowa  240, 
112  NW  801. 

98.  Real  Est.  Trust  Co.  v.  Bird, 
90  Md.  229,  44  A  1048. 

99.  Mason'  v.  Dayol  Mills,  192 
Mass.  78. 

1.  Jones  v.  Concord,  etc.,  R.  Co., 
67  N.  H.  234,  10  A  614,  68  AmSR  660 
(holding  that,  where,  under  a  resolu- 
tion of  the  stockholders  of  a  corpora- 
tion, each  stockholder  is  given  the 
right  to  pureliase  increased  stock  at 


par  in  proportion  to  his  holdings,  a 
stockholder  who  is  unwilling  or  un- 
able to  take  the  stock  at  the  terms 
offered  cannot  complain  that  the 
stockholders  taking  the  stock  gained 
an  advantage  over  bim,  as  Ms  right 
to  take  the  stock  may  be  the  sub- 
ject of  a  sale);  Conklin  v.  United 
Constr.,  etc.,  Co.,  166  App.  Dlv.  284, 
151  NTS  624  (holding  that  one  of 
two  organizers  of  a  corporation,  who, 
when  It  was  embarrassed,  refused  to 
take  any  part  of  unissued  stock,  was 
not  entitled,  after  it  became  prosper- 
ous, to  have  stook  taken  by  ther  other 
organizer  canceled,  in  order  that  he 
might  be  equally  Interested  in  the 
corporation);  Qrobe  v.  Brie  County 
Mut.  Ins.  COj  39  App.  Dlv.  183,  67 
NTS  290  [all!  169  N.  T.  618  mem. 
62  NE  1096  memi;  Hall  v.  Hall,  30 
Oh.  CIr.  Ct.  826  (holding  that  stock- 
holders declining  to  take  their  full 
quota  of  a  new  Issue  of  stock  waived 
their  rights  thereto,  and  purchasers 
of  their  stock  of  original  issue  ctc- 
qulred  no  rights  in  the  new  issue, 
which  became  treasury  stock  and 
might  legally  be  sold  by  the  di- 
rectors): <^irry  v.  Scott,  B4  Pa.  270 
(as  explained  in  Morris  v.  Stevens. 
17  Pa.  Co.  209  [aff  178  Pa.  663,  8<  A 
161]). 

&     Swan  &  8.  St.  Oh.  p  237. 

8.  (^arke  v.  Thomas,  84  Oh.  St. 
46. 

^  Kreisser  v.  Ashtabula  Qob 
Light  Co.,  24  Oh.  Clr.  Ct.  318  (in 
this  case  the  stockholders  of  a  cor- 
poration. In  authorizing  an  Increase 
in  the  capital  stock,  made  no  provi- 
sion for  the  sale  of  such  stock,  and 
none  of  the  stock  was  ever  sold  or 
offered  for  sale,  ar<d  no  certificates 
therefor  were  issued,  except  In  one. 
Instance  to  the  heirs  of  a  deceased 
stockholder,  when  an  amount  was  Is- 
sued proportionate  to  the  amount  of 
the  orginal  stock  held  by  such  stock- 
holder. It  was  held  that  it  would  be 
presumed  that  It  was  the  intention 
of  the  stockholders  and  directors 
to  purchase  the  additional  stock 
In  amounts  proportionate  to  the 
amount  of  the  original  stock  held 
by  each:  and  having  filed  a  cer- 
tificate In  the  proper  department, 
as  required  by  Rev.  St.  {  3262,  certi- 
fying such  fact,  and  having  Issued  a 
mortgage  and  bonds  upon  the  faith 
of  this  Increase,  and  having  made  no 
provision  for  the  sale  or  disposal  of 
such  stock,  they  were  estopped  to 
deny  that  they  were  the  owners  of 
the 'additional  stock). 

6.  Waters  v.  Waters,  130  App.  Dlv. 
678,  116  NTS  432  [aff  201  N.  T.  184. 
94  NE  602].  To  same  effect  Kidman 
V.  Bowman,  68  111.  444,  11  AmR  90; 
Bewail  V.  Eastern  R.  Co.,  9  Cush. 
(Mass.)  6,  11. 
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the  right  of  existing  atoekholdera  to  take  the  same 
is  not  ultra  vires,  the  coiporatioh  cannot,  unless 
there  is  some  other  ground  for  relief,  maintain  an 
action  to  cancel  the  same;'  and  it  follows  that  such 
an  action  cannot  be  maintained  by  a  stockholder 
"where  he  sues  on  behalf  of  the  corporation  and  not  ' 
on  his  own  behalf.^ 

[f  535]  (b)  Actiona  by  Stockholdeifl  on  Their 
Own  Behalf — aa.  In  Equity.  If  a  stockholder's 
Tight  to  take  his  pro  rata  share  of  unissued  or 
increased  stock  is  violated  by  the  corporation,  he 
may  enforce  the  same  in  a  proper  case  by  a  bill 
in  equity  or  an  equitable  action  under  the  codes  to 
compel  it  to  issue  to  him  the  shares  to  which  he 
is  entitled,  or  in  the  alternative  to  recover  damages 
if  the  shares  have  been  disposed  of  to  others.' 

Osnoallation.  Shares  of  stock  illegally  issued  to 
others  in  violation  of  plaintiff's  right  may  undoubt- 
edly be  declared  invalid  and  canceled  in  a  prt^r 
ease;*  but  they  cannot  be  canceled  if  they  are  in 
the  hands  of  a  bona  fide  purchaser;^"  and  it  has 
been  held  that,  since  it  would  be  inequitable,  the 
stock  should  not  be  canceled  even  in  the  hands  of 
a  director,  where  the  corporation  has  received  the 
benefit  of  the  payment  therefor." 


InjoncUott.  An  attempt  to  deprive  the  stock- 
holder of  his  right  to  a  proportionate  share  of  new 
stock  may  be  enjoined  in  equity;"  or  purchasers  of 
such  stock,  not  in  the  position  of  bona  fide  pur- 
chasers, may  be  enjoined  from  usii^  it  to  the  injury 
of  the  stockholders  whose  right  has  been  violated." 
In  a  proper  case  directors,  stockholders,  or  other 
persons  who  have  received  such  stock  in  violation 
of  plaintiff's  right,  if  they  are  not  protected  as 
bona  fide  purchasers,  may  be  enjoined  from  voting 
the  same. at  a  corporate  meeting.^^  And  where  a 
board  of  directors  or  other  of&c^rs  are  elected  by 
means  of  votes  represented- by  shares  fraudulently 
or  illegally  issued  without  giving  existing  stock- 
holders a  preference  in  purchasing  the  same,  the 
election  may  be  declared  invalid  and  an  injunction 
may  be  granted  restraining  them  from  taking  pos- 
session of  the  corporate  property  or  assuming  to 
act  as  directors  or  o£&cers.^' 

[$  536]  bb.  At  Law.  If  the  stock  has  been  dis- 
posed of  by  the  corporation  in  violation  of  the 
stockholder's  rights,  so  that  the  wrong  has  been 
accomplished,  he  may  maintain  an  action  at  law 
against  the  corporation  to  recover  his  damages.** 

Action  against  directors.    And  it  has  been  held 


OuioeUatlOB  see  Infra  I  5S6. 

OL  Waters  v.  Waters,  130  App. 
Div.  678.  115  NTS  432  [aff  201  N.  f. 
184,  94  NB  802]. 

7.  Waters  v.  Waters,  130  App. 
Dlv.  678,  116  NTS  482  [aff  201  N,  Y. 
184,  S4  NB  602J.  See  generally  Infra 
XII,   C. 

a,  U.  S. — Bates  T.  United  Shoe 
Mach.  Co.,  206  Ped.  716  [ait  216  Fed. 
140,  182  CCA  884]  (holding  that 
where  a  corporation  has  authorized 
a  new  stock  issue  with  a  preferred 
right  In  each  existing  stockholder  to 
sUDBcrlbe  for  his  proportionate  share 
of  the  new  stock,  such  right  of  a 
stockholder  to  retain  his  relative  in- 
terest in  the  property  and  control  of 
the  corporation  Is  a  substantial  right 
which  he  may  enforce  by  a  suit  in 
equity,  and  cannot  be  compelled  to 
resort  to  an  action  at  law  for  dam- 
ages); Snelllng  v.  Richard,  Mi  Fed. 
64E. 

Iowa. — Schmidt  v.  Prltchard,  18B 
Iowa  240,  112  NW  801  (specific  per- 
formance where  the  stook  Is  not 
readily  obtainable). 

Md. — Real  EJst.  Trust  Co.  V.  Bird, 
90  Md.  229,  44  A  1048. 

N.  Y. — Stokes  V.  Continental  Trust 
Co.,  186  N.  Y.  285,  78  NE  1090,  12 
I/RANS  969,  9  AnnCas  738  [rev  on 
other  KTOunda  99  App.  Div.  877,  91 
NTS  239];  Sommer  v.  Armor  Oaa, 
etc.,  Co.,  71  Misc.  211,  128  NYS  882. 

Pa. — Reading  Trust  Co.  v.  Reading 
Iron-Works,  137  Pa.  282,  21  A  169, 
J.70:  (Cunningham's  App.,  108  Pa.  646. 

Wis. — Luther  v.  C.  J.  Luther  Co., 
118  Wis.  112,  »4  NW  69,  99  AmSR 
977;  Dousman  v.  Wisconsin,  etc., 
Mln,,   etc.,   Co.,    40  Wis.    418. 

But  see  EJldman  v.  Bowman,  G8  111. 
444,  11  AmR  90  (holding  that  where 
the  share  of  new  stock  rightfully 
belonging  to  a  stockholder  is  sold 
by  the  corporation  to  a  bona  flde 
purchaser  without  notice,  the  only 
remedy  of  the  stockholder  is  by  an 
action  for  damages  against  the  cor- 
poration); Sewall  V.  Sastem  R.  Co., 
*^(7ush.  (Mass.)  6  (holding  that  a 
court  of  equity  had  no  Jurisdiction 
to  compel  a  conveyance  of  the  stock 
to  which  a  stockholder  claimed  to 
be  entitled);  Meredith  v.  New  Jersey 
Zinc,  etc.,  do..  55  N.  J.  Eq.  211,  37 
A  539  [aff  66  N.  J.  Eq.  4S4,  51  A 
1116]  (apparently  holding  that  a  suit 
in  equity  cannot  be  maintained  where 
it  Is  not  shown  that  the  corporation 
is  not  of  sufficient  responsibility  to 
answer  ^n  action  at  law  for 
damages). 

[al  Batih  atoeklMlda  r*«iilz*A  to 
•na  iB  Ills  own  ilflit. — Dousman  v. 


Wisconsin,  etc.,  Mln.,  etc.,  Ck}.,  40 
Wis.  418. 

[b]  ,  A.  ■tooVhoMer  cannot  have 
as  iMnw  of  aew  stock  eajolaea  upon 
the  ground  that  the  proposed  method 
of  distribution  is  not  the  most  ad- 
vantageous which  might  have  been 
adopted  as  regards  his  own  interests, 
where  it  appears  that  such  distri- 
bution will  be  advantageous  to  the 
stoclcholders  generally.  Jones  v. 
Cloncord,  etc.,  R.  Co.,  67  N.  H.  2S4, 
30  A  614.  68  AmS  660. 

Xonsdles  on  xefnsal  to  issue  oar- 
tiiloata  see  generally  infra  {  720. 

9.  Jones  v.  Morrison,  31  Minn. 
140,  16  NW  864;  Way'  V.  American 
Grease  Co.,  60  N.  J.  Eq.  263,  47  A 
44:  Luther  v.  C.  J.  Luther  Co.,  118 
wis.  112,  94  NW  69,  99  AmSR  977; 
Wood  T.  Union  Gospel  Church  Bldg. 
Assoc,  68  Wis.  9,  22  NW  766;  Martin 
v.  Qlbeon,  15  Ont  L.  623,  10  OntWR 
66.      See  also  Infra  i  658. 

10.  Eidman  v.  Bowman,  68  III. 
444,  11  AmR  90;  Sewall  v.  Eastern 
R.  Co.,  9  Cush.  (Mass.)  6,  11.  See 
also  Infra  J  668. 

11.  Morris  T.  Stevens,  178  Pa.  663, 
36  A  151    [aff   17  Pa.  Co.   209]. 

la.  U.  S. — Snelllng  v.  Richard,  166 
Fed.  636. 

N.  H. — Jones  v.  Concord,  etc.,  R. 
Co.,  67  N.  H.  119,  88  A  120,  67  N. 
H.  284,  80  A  614,  68  AmSR  650. 

"N.  Y.— Whltaker  v.  Kilby,  55  Misc. 
837,  106  NTS  611  fafT  122  App.  Dlv. 
895    mem,    108    NYS    1149    mem]. 

Pa. — Electric  Co.  of  America  v. 
Edison  Electric  Ilium.  Co.,  200  Pa. 
516,  60  A  164;  (Tunningtiam's  App., 
108  Pa.  646;  Paterson  v.  Buena  VlstA 
Ice   <3o.,    16   YorkLegRec   49. 

Tex. — Bonnet  v.  Eagle  Pass  First 
Nat.  Bank,  24  Tex.  Civ.  A.  613,  60  SW 
325. 

Wis. — Luther  v.  C.  J.  Luther  Co., 
118  Wis.  112,  94  NW  69,  99  AmSR 
977;  Dousman  v.  Wlsoonsln,  etc„ 
Mln.,  etc.,  Co.,  40  Wis.  418. 

Ont. — Martin  v.  Gibson,  16  Ont  L. 
628,  10  OntWR  66. 

[a]  Xnjnaetloa.  aml&st  ian*  of 
bonds  oonvsrtlbl*  Into  new  stoek, — 
The  Issue  of  bonds  by  a  corporation 
with  an  option  to  the  buyer  to  con- 
vert them  into  new  stock  at  a  certain 
price  at  any  time  within  Ave  years 
la  illegal,  and  will  be  enjoined  as  a 
deprivation  of  the  right  of  stock- 
holders to  participate  In  any  issue 
of  new  stock  to  an  extent  measured 
by  the  comparative  amount  of  their 
present  holdings  and  on  the  same 
terms  with  other  parties.  Wall  v. 
Utah  Copper  Co.,  70  N.  J.  Bq.  17,  62 
A  683. 


Whe 


13.  Whltaker  v.  Kilby,  S5  Misc. 
337,  106  NYS  611  JafT  122  App.  Dlv. 
895  mem,  106  NYS  1149  mem];  and 
other  cases  infra  this  section. 

1*.  U.  S.— Snelllng  v.  Richard.  16« 
FedT  636. 

Minn. — Jones  v.  Morrison,  31  Minn. 
140.  16  NW  854. 

N.  J. — ^Way  V.  American  Orease 
Co„  60  K  J.  Eq.  268,  47  A  44. 

Pa. — Morris  v.  Stevens,  178  Pa. 
663,  36  A  161  [alT  17  Pa.  Co.  209]. 

Wis.— Luther  V.  C.  J.  Luther  Co. 
118  Wis.  112,  94  NW  69.  ,99  AmSR 
977;  Wood  V.  Union  Gospel  Church 
Bldg.  Assoc,  63  Wis.   9,   22  NW  756. 

Ont. — Martin  v.  Gibson,  15  Ont  L. 
628,    10   OntWR    66.     ' 

See  also   infra   i    659. 

'a]        Jolndef   of   ooxn^aluuitflv^ 

fiere,  in  a  suit  by  stockhoMers 
against  defendants  as  corporate  di- 
rectors, the  only  relief  prayed  was 
that  defendants  be  enjoined  from 
issuing  any  of  the  company's  n«w 
stock  without  first  giving  complain- 
ants a  reasonable  opportunity  to 
take  fhelr  proportionate  share,  and 
from  voting  or  permitting  anyone  to 
vote  any  such  stock  that  may  have 
been  issued  in  violation  of  complain- 
ants' rights,  complainants  had  a 
common  interest  In  such  relief,  and 
could  properly  be  joined  in  a  single 
bill.  Snelllng  v.  Richard,  166  Fed. 
635. 

XnJiweUon  affwlnat  Ulagal  votiay 
genoally  see  infra  XIL  B. 

IB.  Humboldt  Driving  Park  Assoc. 
v.  Stevens,  34  Nebr.  628,  52  NW  668. 
33  AmSR  654;  Luther  v.  C.  J.  Luther 
Co.,  118  Wis.  112,  94  NY  69,  99  AmSR 
977;  Martin  v.  Gibson,  16  Ont  L. 
628,  10  OntWR  66.  See  also  infra 
I  669. 

B«m«dlM  ia  oaa*  of  tUacsl 
tlon  fensraUy  see  infra  XIV,  A. 

IS.    111.— Eidman   v.    r 
III.  444,  11  AmR  90. 

Mass. — Gray  v.  Portland  Bank.  3 
Mass.  364,  3  AmD  166  (action  of 
assumpsit). 

N.  J. — Meredith  v.  New  Jersey 
Zinc,  etc.,  Co.,  66  N.  J.  Eq.  811.  37 
A   689    [afl;   66   N.   J.   Bq.    464,    41    A 

Pa.— Reading  Trust  <3o.  t.  Readtng' 
Iron  Works,  187  Pa  282,  »1  A  1«». 
170;  Reese  v.  Montgomery  County 
Bank,  31  Pa  78,  72  AmD  726  (as- 
sumpsit); Wilson  V.  Montgomery 
0>unty  Bank,  29  Pa  687;  Montgom- 
ery Bank  V.  Reese,  26  Pa  148  (action 
in  the  case). 

Tex. — Bonnet  v.  Eagle  Pass  FMrwt 
Nat  Bank,  24  Tex.  (5iv.  A.  613.  CO 
SW  325. 


Bowman,     68 
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that. a  stoekfaoI4er  «ititled  to  paztieip«t«  in  new 
Btook  may  maintain  an  a43tion  against  direetora  of 
the  corporation  who  have  wrongfully  issued  such 
stock  to  themselves  to  lecover  his  proportion  of 
the  profit  derived  by  them  from  the  transaction." 

Tnvw  and  convwdon.  The  rigfait  of  a  stoek- 
holder.to  purchase  a  certain  proportion  of  a  cer- 
tain amount  of  stock  to  be  sold  by  the  corporation 
does  not  give  the  stockholders  a  right  to  any 
specific,  shares  of  stock,  and  will  not  support  an 
adtion  in  trover  against  another  stockholder,  who 
has  purchased  more  than  his  proportional  part  of 
the  stock  for  the  excess  of  stock  so  purchased.^ 

[i  537]  cc.  Demand  for  Shares  and  Offar  to 
Subscribe  or  PorchMe.  A  stockholder  who  brings 
his  action  against  the  corporation  for  damages  for 
refosal  to  &Uow  hun  to  sabscribe  for  new  shares, 
or  for  depriving  him  of  them  in  any  other  way, 
must  allege  and  prove  that  he  demanded  the  shares 
and-  offei«d  to  subscribe  and  pay  for  them  in  the 
regular  w^  within  the  time  fixed  for  such  snb- 
scriptions."  Demand  is  also  necessary  as  s  rule 
when  relief  is' sought  in  equity.^  But  the  rule  does 
not  ai^Iy  of  course  where  the  declaration,  com- 
plaint, or  bill  alleges  conduct  on  the  part  of  the 
corporation  or  its  officers  or  other  circumstances 
rendering  a  demand  and  tender  unnecessary.^ 

[i  538]  dd.  Measure  of  Damaces.  Ordinarily 
the  measure  of  damages  in  a  suit  brought  against  a 
corporation  for  its  wrongful  refusal  to  allow  a 
stockholder  to  subscribe  for  his  proportionate  share 
of  the  stock  is  the  difference  between  the  highest 
market  value  between  the  breach  and  trial  and  the 
consideration  to  be  paid  by  him  for  the  stock.^ 
If  there  have  already  been  dividends  on  the  stock 
his  damages  are  increased  by  the  amount  which 
would  have  -come  to  him.**  But  where  the  corpora- 
tion fixes  the  price  at  which  the  new  stock  shall  be 
sold  or  issi^ed  above  par,  and  such  action  is  held  to 
be  authorized,  a  stockholder  who  has  not  been  given 


an  (^^qportnniiy  to  sabscribe  for  bis  proportionate 
share  at  the  price  so  fixed,  and  who  has  offered  to 
take  the  same  at  par,  is  entitled  only  to  the  dif- 
ference between  tiie  market  value  and  the  price 
fixed  by  the  corporation,  and  not  to  the  difference 
between  the  market  value  imd  the  par  value  offered 
by  him.=^ 

[i  539]  ee.  Maodamiu.  It  has  been  held  that 
the  issuancei  of  shares  of  new  stock  to  which  • 
stockholder  is  entitled  may  1)0  compelled  by  man- 
damus." This,  however,  is  contrary  to  the  rule  in 
most  jurisdictions."  In  any  event  to  sustain  the 
remedy  by  mandamus  the  right  must  be  cleai*.^ 

[i  640]  a.  Bight  to  Give  Stockholders  Prefer- 
ence.  Of  course  in  the  absence  of  charter  or  statu- 
tory provision  'to  the  contrary  a  corporation  may 
give  its  stockholders  the  preference  in  disposing  of 
a  new  issue  of  shares."  As  we  have,  seen  existing 
stockholders  are  g^nffl&lly  entitled  to  such  prefer^ 
ence." 

[i  541]  e.  Disposition  of  StoA  Not  Taken  by- 
Btockholders — (1)  In  OeneraL  In  dis^ 
posing  of  stock  not  taken  by  the  existing  stock- 
holders under  their  right  lio  taJie  the  same  as  shown 
in  preceding  sections,^"  t  the  corporation  may  ofEer 
it  for  public  or  private  subscription  or  sell  it  a^ 
public  or  private  sale,  as  it  may  see  fit,  except  in 
so  far  as  it  may  be  controlled  by  charter  or  statu- 
tory provisions,'*  and  subject  to  the  settled  prinr 
tuples  of  law  as  to  consideration  and  payment 
therefor.**  But  of  course  it  cannot  disregard  char- 
ter or  statutory  restrictions  or  provisions  as  to  tha 
mode  of  disposition.** 

[i  542]  (2)  On  Increase  of  Stock.  In  dispos- 
ing of  the  shares  of  an  increase  of  capital  stock  not 
taken  by  the  existing  stockholder^  charter  or 
statutory  provisions  as  to  the  mode  of  disposition 
must  be  observed  by  the  corporation  and  its  ofS- 
cers.**  In  the  absence  of  charter  or  statutory  re- 
strictions it  may   dispose  of  such  stock  in  such 


Wis. — Doasman  v.  Wisconsin,  etc., 
Hin.,  etc.,   Co.,   40  Wis.   418. 

Bamadlsa  on  rafoaal  to  lam*  ewc- 
ttSotto  see  irenerally  Infra  }  7S0. 

17.  Strickler  v.  McElroy,  45  Pa. 
Super.  166  (where  an  action  of  aa- 
sumpeit  was  sustained).  See  gener- 
ally inffa  XIII,  C. 

U.  Crosby  v.  Stratton,  17  Colo. 
A.  212,  88  P  120  (holding  also  that. 
In  an  action  by  one  stockholder 
against  another,  a  complaint  which 
alleged  that  the  corporation  had  a 
certain  amount  ot  capital 'stock  for 
sale  of  which  each  stockholder  had  a 
right  to  purchase  ji  part  in  propor- 
tion to  the  stock  weld  by  him,  and 
that  defendant  caused  to  be  Issued 
aod  sold  to  himself  a  large  number 
of  shares  In  excess  of  his  propor- 
tional ptiTt,  but  which  failed  to  show 
that  defendant  had  not  ac<)uired  a 
right  to  such  excese  by  purchase 
from  some  other  stockholder  or 
otherwise,  was  Insufflclent  to  allege 
a  wrongful  oonverslon  of  the  stock 
by  defendant).. 

,  IS.  Crosby  v.  Stratton,  17  Colo.  A. 
J12,  MP  ISO;  Curry  v.  Scott,  B4  Pa. 
270  (as  explained  Morris  v.  Stevens, 
17  Pa.  Co.  209  [ail  178  Pa.  £63,  36 
A  151J);  Wilson  v.  Montgomery 
County  Bank.  29  Pa.  687;  Morris 
T.  Stevens,  supra:  Bonnet  v.  Bagle 
Plass  First  Nal.  Bank,  24  Tex.  dv. 
A.  tl8,  60  SW  826.  See  also  supra 
I  629. 

_ao.  Brown  v.  State  Southern  K. 
Co..  19  Fla.  472;  Morris  v.  Stevens. 
17  Pa.  Ca  269  [aft  178  Pa.  668.  86  A 
Ul].    And  ae«  supra  H  629,  580. 

n.    See  supra  (  629. 
.  SB.    Bidman    v.    Bowman,    68    III. 
444.   11   AmK   90:    Gray   v.   Portland 
Bank.  8  Mass.  864,  8  AmD  166   (the 


excess  pf  the  market  value  over  the 
par  value  of  the  shares  he  was  en- 
titled to  with  Interest  on  such  ex- 
cess); Reading  Trust  Co.  v.  Read- 
ing Iron  Works,'  187  Pa.  282,  21  A 
169,  170;  Reese  v.  Montgomery 
County  Bank,  81  Pa.  78,  80,  7l  AmD 
726;  Montgomery  Bank  v.  Reese,  26 
Pa.  143;  Bonnet  v.  Elagle  Pass  First 
Nat.  Bank.  24  Tex.  Civ.  A.  618,  60  SW 
325. 

[a]  ZBaolveney.— The  measure  of 
damages  Is  the  highest  market  price 
the  stock  afterward  attains,  notwith- 
standing that  pending  the  suit  the 
corporation  becomes  insolvent. 
Reading  Trust  Co,  v.  Reading  Iron 
Works,  137  Pa.  282,  21  A  169,  170. 

S3.  Montgomery  Bank  v.  Reese,  26 
Pa.  148. 

[a3  0tliop  statsnisnts  of  vbIa^.^ 
The  stockholder  is  entitled  to  all  the 
advantages  he  could  have  derived 
from  the  stock  If  It  had  been  de- 
livered at  the  specified  time.  Those 
advantages  are  the  highest  market 
value  between  the  breach  and  the 
trial,  together  with  the  bonus  and 
dividends'  which  have  been  received 
In  the  meantime.  This  is  the  rule 
where  the  consideration  has  been 
paid.  Where  it  has  not  been  paid 
plaintiff  should  be  allowed  the  -dif- 
ference between  it  and  the  value  of 
the  stock,  together  with  the  differ- 
ence between  the  interest  on  the 
consideration  and  the  dividends  on 
the  stock.  Montgomery  Bank  v. 
Reese,   26  Pa.  143. 

34.  Stokes  v.  Continental  Trust 
Co.,  186  N.  Y.  286,  78  NB  1090,  18 
LRANS  969.  9  AnnCas  738. 

OS.  Hammond  v.  Bdlaon  lUum. 
Co.,  131  Mich.  79,  90  NW  1040.  100 
AmSR  682. 


m.     See  Mandamus   [26   Cyo  847]. 

87.     See  Mandamus   [26  Cyo   847]. 

as.  Jones  V.  Newport,  etc..  Tump. 
R.  Co.,  11  Ky.  Op.  884;  State  v. 
Charleston  Bank,  28  S.  C  L.  187. 

S9.     See  supra  9  623. 

30.  See  supraf  622  et  seq. 

31.  Smith  v.  fVanklln  Park  Land, 
etc..   Co.,    168   Ma^.   845,   47   NB   4tf9. 

Pnmdiilsnt  lasns  of  stock  by  41- 
xwotora  o>  oOoaxs  to  thamselves  see 
infra  {  660. 

39l    See  infra  {  690  et  seq. 

33.  Smith  V.  Franklin  Park  Irfind. 
etc.,  Co.,  168  Mass.  345;  47  NB  409. 
And  see  supra  }  617. 

34.  See   supra   t    683. 

85.  Smith  V.  Franklin  Park  land, 
etc,  Co.,  168  Mass.  846,  47  NB  409. 
See  also  Infra  i   781 1  et  seq. 

[a]  ZUiiatr»ttoB»r— (1)  Thus  un- 
der Pub.  St  0  106  I  20,  providing 
that  when  a  corporation  increases 
its  ca-pital  stock  the  shares  not 
taken  by  the  stockholders  shall  be 
sold  by  the.  directors  "at  public  auc- 
tion," a  purchaser  of  shares  at  pri- 
vate sale  cannot  compel  the  issue  of 
certificates  therefor.  Smith  v. 
Franklin  Park  Lisnd, .  etc.,  Co.,  168 
Mass.  346,  47  NB  409.  (2)  And  un- 
der Pub.  SL  c  106  (  37,  providing 
that,  when  any  corporation  subject 
to  said  chapter  (except  a  cooperative 
association  or  a  gas  company)  •  in- 
creases Its  capital  stock,  each  stock- 
holder may  take  hia  proportion,  and 
the  shares  not  so  taken  "may  be- 
sold  or  Issued  in  such  manner  as  - 
its  stockholders  may  by  vote  direct," 
etc.,  the  Stockholders  must  direct 
the  manner  of  sale,  and  cannot  dele- 
gate this  power  to  an  officer.  Smith 
V.  Franklin  Park  Iiand,  etc.,  Co., 
supra. 
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manner  and  to  such  persons  as  it  may  see  fit,**  pro 
vided  that,  when  not  authorized  to  do  so,  it  does 
not  dispose  of  it  for  less  than  par.^' 

[i  543]  f.  Bi«ht  to  Stock  as  Determined  by 
Oontncts — (1)  Contracts  with  OoiporatioxL  A 
person  may  become  entitled  to  stock  of  a  corpora- 
tion by  virtue  of  a  subscription  therefor  accepted 
by  the  corporation,^  or  by  virtue  of  some  other  con- 
tract between  him  and  the  corporation,  in  which 
case  his  right  to  the  stock  and  to  the  issue  of  a 
certificate  therefor  or  recovery  of  its  value  will 
depend  upon  the  terms  and  construction  of  the 
particular  contract,™  and  upon  performance  of  the 
same  on  his  part,  in  so  far  as  such  p>erformance  is 
a  condition  precedent,  as  in  the  case  of  other 
contracts.^ 

Corporation  as  tmstes.  As  to  stock  remaining 
to  be  issued  to  a  stockholder  for  property  trans- 
ferred by  him  to  the  corporation  when  it  was  or-- 
ganized,  it  is  a  mere  trustee,  entitled,  however, 
before  being  compelled  to  issue  it  to  any  other 
person  to  be  protected  against -any  subsequeot  claim 
therefor  by  such  stockholder." 

When  a  rtockholder  pledges  his  stock  to  obtain 
money  tm  tiie  corporation,  and  the  stock  is  lost 
because  of  failure  of  the  corporation  to  pay,  the 
stockholder  is  not  entitled  to  have  its  value  in  new 
atoflk  issued  to  him  in  lien  thereof,  but  stands 
merely  as  a  creditor  of  the  corporation.** 

[f  544]    (2)   Contracts  with  Officers  of  Corpora- 

80.  Stokes  V.  Ck>ntlnental  Trust 
Co..  186  N.  T.  2S6,  78  NB  1090,  12 
L)RANS  9S9,  9  AnnCaa  738  [rev  on 
other  grounds  99  App.  Olv.  S77,  91 
NTS  139]. 

87.  See  Infra  |  602  et  seq. 

88.  SnbaoilptloBa  for  stoek  and 
rights  and  liabilities  arlalnK  there- 
from see  infra  S  752.  et  seq. 

89.  U.  S. — Humaston  v.  American 
Tel.  Co.,  20  Wall.  20.  22  L.  ed.  879; 
Boody.  V.  Rutland,  etc.,  R.  Co..  8  F. 
Cas.  No.  1,686,  3,  Blatchf.  25,  24  Vt 
660. 

Arls. — Salt  River  Canal  Co.  v. 
Hlckey,  4  Ariz.  240,  36  P  171. 

Cal. — Harris  v.  San  Francisco 
Sugar  Refining  Co.,  41  Cal.  393; 
Chater  v.  San  Francisco  Sugar  Re- 
fining Co..  19  Cal.  219. 

Mass. — Craig  Silver  Co.  v.  Smith, 
163   Mass.    262,    39    NE   1116. 

Minn. — Selover  v.  Isle  Harbor 
band  Co.,  91  Minn.  451,  98  NW  344, 
100  Minn.  253,  111  NW  165. 

N.  J.— Savage  v.  Ball,  17  N.  J.  Eq. 
•142. 

N.  T.— Noble  v.  Bldrldge,  176  App. 
Dlv.  803,  162  NTS  603;  Van  Allen  v. 
Illinois  Cent.  R.  Co.,  20  N.  T.  Super. 
615  [all  4  Abb.  Dea  443.  3  Keyes  673] 
(agreement  to  deliver  stock  as  in- 
ducement to  subscription  for  bonds). 

Pa. — ^Hoffman  v.  Bloomaberg,  etc., 
R.  Co.,  157  Pa.  174,  27  A  664. 

R.  I. — ^Unlon  Screw  Co.  v.  American 
Screw  Co.,  11  R.  I.  669. 
-Vt.— Barker  v.  Troy,  etc.,  R.  Co., 
27  Vt.   766. 

See  also  supra  {   298.  .    ^ 

[a]  COBStructfon  and  sSsot  of 
partloillar  kgreamanta. — (1)  Where  a 
corporation  agreed  to  issue  stock. 
not  exceeding  a  certain  number  of 
^area,  to  a  seller  of  a  patent  right, 
according  to  the  value  of  the  right, 
to  be  determined  by  arbitrators,  it 
was  held  that  its  refusal  to  submit 
to  arbitration  did  not  entitle  the 
seller,  as  a  matter  of  right,  to  the 
maixlmum  number  of  shares,  but  the 
jury  should  determine  the  value  of 
the  right,  provided  their  verdict  did 
not  exceed  the  value  of  said  number 
of  shares  when  the  agreement  was 
made.  Humaston  v.  American  Tel. 
Co.,  20  Wall.  (U.  S.)  20,  22  L.  ed. 
279.  (2)  A  landowner  who  agrees 
to  take  the  stock  of  a  railroad  com- 
pany in  payment  of  damages  to  his 


tion.  One  who  contracts  with  the  officers  ofji^  cor- 
poration in  their  individual  capacity  to  do  work  for 
the  corporation,  in  payment  for  which  he  is  to 
receive  a  specified  amount  of  the  corporate  stock, 
must  look  solely  to  such  of&oers,  and  cannot  compel 
the  corporatioii  to  issue  such  shares.*^  So,  an  agree- 
ment with  a  single  director  as  to  the  allotment  of 
stock  is  not  binding  on  the  corporations.*'" 

[}  645]  (3)  Contracts  between  or  wjth  Pro- 
moters, Incorporators,  or  Stockholders.  Agree- 
ments prior  to  incorporation  between  the  promoters 
or  incorporators  of  a  corporation  as  to  the  owner- 
ship and  distribution  of  its  stock,  in  which  there 
is  no  element  of  fraud  as  against  the  proposed 
eoiporation  or  persons  who  may  become  subscrib- 
ers to  its  stock,**  and  which  are  not  otherwise 
illegal,*'  are  binding  and  enforceable  between  the 
parties  thereto.*"  When  the  corporation  is  formed 
the  agreement  may  create  a  trust  in  favor  of  the 
corporation  with  respect  to  property  to  be  ison- 
veyed  to  it,*'  and  it  may  make  a  party  thereto  or 
his  assignee  the  equitable  owner  of  stock  in  the 
eoiporation  so  that  he  may  enforce  his  right  thereto 
in  equity.**  As  we  have  already  seen,  however,  the 
general  rale  is  that  an  agreement  made  by  pro- 
moters or  incorporators  is  not  binding  on  the  cor- 
poration' when  formed,  even  though  in  terms  made 
on  its  behalf,  unless  it  expressly  or  impliedly  adopts 
the  same,  and  it 'is  one  which  it  has  the  power  to 
adopt;**  and  this  rule  applies  of  eonise  to  agree- 


land  caused  by  the  construction  of 
the  road  is  bound  to  take  It  like 
any  other  subscriber  at  Its  par  value, 
not  its  market  value.  HotCman  v. 
Bloomsburg,  etc.,  R.  Co.,  157  Pa.  174, 
27  A  664.  (3)  A  contract  whereby 
one  corporation  purchases  property 
from  another  corporation,  giving  the 
seller  the  option  to  accept  payment 
either  in  cash  or  in  shares  of  the 
purchaser's  capital  stock  at  their 
value  on  the  date  fixed  for  payment, 
to  be  determined  by  referees,  en- 
titles the  purchaser,  in  case  of  the 
seller's  electing  to  take  stock,  in  the 
absence  of  any  contrary  stipulation, 
to  make  the  payment  in  newfy  Issued 
shares,  where  It  is  not  a  holder  of 
any  of  Its  old  shares,  and,  In  order 
to  complete  Its  contract  without  is- 
suing new  shares,  would  be  com- 
pelled to  buy  up  old  shares.  Union 
Screw  Co.  v.  American  Screw  Co., 
11  R.  I.  569.  See  also  supra  Si  298, 
328. 

Ib]  Wme  of  performance.— 
lere  a  corporation  agrees  to  pay  a 
contractor  working  for  it  In  stock, 
without  stipulating  when  payment 
shall  be  made,  the  time  of  payment 
may  be  controlled  by  a  custom  to 
pay  by  the  month  for  the  work  done. 
Boody  v.  Rutland,  etc.,  R.  Co.,  3  F. 
Cas.  No.  1,636,  3  Blatchf.  126,  24  Vt 
660. 

[cj  Frsvaatloa  of  perfonnMio*.— 
Performance  of  an  agreement  to  is- 
sue stock  In  payment  for  work  for  a 
corporation  Is  not  prevented  by  the 
corporation's  execution  of  a  mort- 
gage on  its  property  to  secure  the 
payment  of  debts  due  from  it  to 
third  persons.  Boody  v.  Rutland, 
etc  R.  Co.,  3  F.  Cas.  No.  1,636,  8 
Blatchf.    26.    24   Vt.    660. 

Oontxaota  betwsea  or  wltli  pro- 
moten  adopted  by  oozporation  see 
infra   i   546. 

Biglits  and  ronsdlea  on  refnaal  or 
failure  to  lasna  certlflcatM  see  infra 
5  720. 

40.  Boody  V.  Rutland,  etc.,  R.  Co.; 
8  F.  Cas.  No.  1,636,  3  Blatchf  26. 
24  Vt.  ,660;  Van  Allen  v.  Illinois 
Cent.  R.  Co.,  20  N.  T.  Super.  616  [aff 
4  Abb.  Dec  443,  2  Keyes  673];  Equity 
Gaslight  Co.  V.  McKeige,  19  NTS 
914  jafl_139    N.    T.    237,    34   NE    898]. 

[a]  inmi  psrformanoe  not  con- 
dtuon   pree«daiit> — Where    an    agree- 


ment between  a  corporation  and  a 
corporator  provides  that  the  corpora- 
tor shall  act  as  superintendent  for  a 
term  of  years  at  a  named  annual 
salary,  and  shall  receive  certain  Bto«k, 
the  performance  of  the  services  Is 
not  a  condition  precedent  to  the 
corporator's  right  to  receive  the 
stock,  in  the  absence  of  such  a  pro- 
vision in  the  contract  Chater  v. 
Ban  Francisco  Sugar  Refining  Co.,  19 
Cal.  219.  , 

41.  Walt  V.  Kern  River  Mln.,  etc, 
Co..  167  Cal.  16,  106  P  98. 

4SL  Dempster  v.  RoeahiU  Ceme- 
tery Co..   206  111.  261,  68  NE  1079. 

43.  Kelley  v.  Collier,  11  Tex.  Civ. 
A.  358,  32  SW  428. 

43U,  Swayze  v.  Grobb,  8  OntWN 
316. 

44.  See  supra  IS  320,  328. 

45.  See  supra  It  320,  328. 

46.  Rogers  v.  Penobscot  Mln.  Co., 
154  Fed.  606,  83  CCA  880-  Hladovec 
v.  Paul,  222  111.  254,  78  NE  619  (afT 
124  111.  A.  689];  Dickerson  v.  Apple- 
ton,  123  App.  Dlv.  903,  108  NTS  29S 
[aft  196  N.  T.  507  mem,  88  NE  1117 
mem];  Hunter  Smokeless  Powder 
Co.  V.'  Hunter,  100  App.  Dlv.  191,  91 
NTS  620;  Cary  v.  Holt  (Va.)  91  SB 
188.      See  also  supra  (  328. 

Blglits  «Bd  remedies  on  zefttaal  or 
fallnxe  to  isaiM  oertlflcat*  see  Infra 
S  720. 

47.  See  supra  i  306. 

48.  Rogers  v.  Penobscot  Mln.  Co.. 
154  Fed.  606,  83  CCA  380  (holding 
that  where  one  to  whom,  by  an 
agreement  for  the  formation  of  a 
corporation  to  take  ovir  certain  min- 
ing claims,  certain  shares  of  stock 
were  to  be  transferred  on  the  organi- 
zation of  a  corporation  assigned  his 
interest  to  complainants,  they  were 
equitable  owners  thereof  on  the  or- 
ganization of  the  corporation  and 
could  enforce  their  right  thereto  in 
equity):  Philes  v.  Hlckies,  2  Ariz. 
407,  j:8  P  695. 

[a]  XiaolMS  may  bar  the  right  to 
claim  an  Interest  in  a  corporation 
under  an  turreemenf  made  prior  to 
its  orranlzatlon,  particularly  in  th« 
case  of  corporations  to  purchase  and 
develop  mining  property.  Cunninar- 
ham  V.  Independence  Cons.  Mln.  Co.. 
68  Wash.  371,  108  P  9(6. 

48.     See  supra  i  289  et  seq. 


For  latar  oaaos,  dvvvlopaiaiita  and  ebaacM  In  the  law  see  cumulative  Annotation*,  same  title,  page  and  note  number. 
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meots  as  to  the  issne  and  distzihntion  of  atoek,"* 
The  rights  and  liabilities  of  the  parties  under  sueh 
an  agreement,  including  the  cfirporation  when  it 
has  luiopted  the.  same,  will  depend. of  course  upon 
its  tenua  and  the  construction  placed,  u^n  it  by 
the  eoart°^  In  any  event  of  course  the  agreement 
must  be  established  by  the  party  alleging  it,°^  and, 
as  in  the  case  of  other  contracts,  it  must  be  sup- 
ported by  a  consideration.'^  An  agreement  be- 
tween the  organizers  and  incorporators  or  stock- 
holders after  the  organization  of  a  corporation  as 
to  the  issne  and  distribution  of  stock  is  not  bind- 
ing as  a  contract  of  the  corporation  where  there  is 
no  corporate  action,  and  the  corporation  cannot  be 
compeUed  to  issue  stock  in  accordance  with  such 
agreement  or  held  in  damages  for  failure  to  do 
so;"  but  such  an  agreement  ,is  binding  upon  the 
parties  thereto,  so  that  they  will  be  liable  in  dam- 
ages if  the  stock  is  not  issued  as  agreed.** 

TAnltiiig  number  of  staarea.  The  incorporators  or 
sabscribers  to  the  stock  of  a  corporation  may  enter 
into  an  agreement  under  the  terms  of  which  neither 
themselves  nor  subsequent  subscribers  to  the  stock 
will  be  entitled  to  and  receive  more  than  a  stipu- 
lated number  of  shares,  and  this  agreement  wUl  be 
binding' on  the  parties  to  it,  although  not  on  the 
eorporation." 

[i  546]  g.  In  Railroad  Terminal  Oorporstion. 
Where  a  corporation  was  org^anized  for  the  purpose 


of  affording  terminal  and  depot  facilities  to  the 
railroads  entering  a  city  and  required  by  its  charter 
to  refrain  from  discrin^nation,  and  its  stock  was 
held  by  the  railroads  avaiUug  themselves  of  its 
privil^es,  it  was  held  that,  as  the  object  of  the 
incorporation  was  to  combine  in  the  corporate  or- 
ganization all  the  railroad  companies  entering  the 
city  f  01^  the  purpose  of  providing  and  maintaining 
depot  and  other  railroad  facilities  for  the  common 
benefit  of  aU  such  railroads  and  of  the  public,  the 
eorporation  would  be  required  to  issue  a  propor- 
tionate share  of  its  stock  at  par  to  a  new  railroad 
company  desiring  to  enter  the  city,  and  not  at  a 
price  proportionate  to  the  enhancieid  value  of  its 
property  and  franchises;  and  in  case  it  had  not 
sufBcient  unissued  shares,  the  several  stockholders 
would  be  required  to  surrender  or  sell  a  portion 
of  the  shares  held  by  them." 

[$  547]  3.  Overissae— a.  In  GeoeraL  The 
power  of  a  corporation  to  issue  stock  is  limited,  as 
we  have  seen,  to  the  amount  fixed  as  the  capital 
stock  by  the  charter  or  articles  of  incorporation,** 
or  to  that  amount  as  subsequently  increased  by 
duly  authorized  proceedings.**  Stock  sought  to  be 
created  in  excess  of  the  l^alized  capital  stock  is 
ultra  vires  and  wholly  void,  and  certificates  there- 
for are  void  even  in  the  hands  of  bona  fide  hold- 
ers.*" It  follows  that  a  holder  of  such  unauthor- 
ized stock  cannot,  by  estoppel  or  otherwise,  become 


BO.  See  caaes  specifically  referred 
to  (upra  i  28S  et  eeo,  and  Illustra- 
tions there  given. 

BX.  U.  S. — West  V.  Hulskamp,  63 
Fed.  749,  11  CCA  401. 

Ala. — A.  J.  Cranor  Co.  v.  Mtller, 
147  Ala.  268,   41   S  678. 

Ariz.— Phllea  v.  Hlckles,  2  Ariz. 
407,  18  P  5SE. 

Cal. — Harris  v.  San  Francisco 
Sngar  Refining  Co.,  41  Cal.  39S; 
Cliater  v.  San  Francisco  Sugar  Ro- 
flning  Co.,  IS  Cal.  219. 

Mass. — Field  v.  Pierce,  102  Mass. 
2SS. 

Ulss.— Mulverhill  v.  Vieksburg  R., 
etc,  Co.,  88  Miss.  689,  40  S  647. 

N.  Y. — Burden  v.  Burden,  1B9  N.  Y. 
2S7,  B4  NB  17  [alT  8  App.  Dlv.  160, 
49  NYS  499]:  Dlckerson  v.  Apple- 
ton.  123  App.  Dtv.  903,  1(I8  NY3  293 
lair  195  N.  Y.  607  mem,  88  NB  1117 
mem  J;  Hunter  Smokeless  Powder  Co. 
V.  Hunter,  100  App.  Div.  191,  91  NYS 
<>20;  Maiitin  v.  Remington-Martin  Co., 
11  App.  Div.  18,  88  NYS  673. 

Utah. — Burdette  v.  Universal 
Cleanser,  etc.,  Co.,  44  Utah  275.  140 
P  U9. 

Va.— Gary  v.  Holt,  91  SB  188. 

See  also  supra  S!  298,  328. 

[a  I  aiglits  to  stook  as  between 
iaeoxporatora. — Where  three  owners 
of  mTning  property,'  each  owning  an 
undivided  one-third  Interest,  organize 
a  corporation  and  convey  to  it  the 
said  property  In  payment  for  all  Its 
stock,  which  by  the  certificate  of 
Incorporation  signed  by  the  three  Is 
to  be  "alvided  half  and  half  between 
the  parties,"  each  incorporator  Is 
entitled  to  one  third  of  the  capital 
stock.  Bates  v.  Wilson,  14  Colo. 
140.  148,  24  P  99., 

Fioof,  ooastnutloB,  aad  anforoe- 
auat  of  nudi  agrannaiita  see  supra 
ti  298,    328. 

XlgbtB  anA  ramadles  on  rsfnaal  or 
faUnr*  to  laana  certUloMM  see  infra 
i  720. 

52.  Grtffln  v.  Knoblock,  20  Colo.  A. 
153,  77  P  870;  Heartt  v.  Sherman, 
229  IlL  581,  82  NB  417;  Cunningham 
r.  Independence  Cons.  Mln.  Co.,  58 
Wash.  371,  108  P  966.  See  supra 
i  328.  ^ 

53.  GrURn  v.  Knoblock,  20  Colo. 
A.  15»,  77  P  »70;  Heartt  v.  Sherman, 
229  111.  681,  82  NB  417.  See  also 
supra    I  828. 

M.  Summerlln  ▼.  Fronterlza  Sil- 
ver Mln.,  etc.  Co.,  41  Fed.  249;  Dyer 
V.  Rtcb.  1  Mete.  (Maas.)  180. 


SB.    Dyer  v.  Rich,  1  Mete.  (Mass.) 

180. 

aigbts  a^  rantedlM  <m  refusal  or 
failure  to  !■■«•  eertiflaataa  see  infra 
9   720. 

sa.  Hladovec  v.  Paul,  222  111.  264, 
78  NE  619.  [ait  124  111.  A.  689];  Cross 
v.  Farmers'  El.  Co.,  31  N.  D.  116, 
163  NW  279.  See  also  supra  Ji  289, 
328 

S7.  St.  Paul  Union  Depot  Co.  v. 
Minnesota,  etc.,  R.  Co.,  47  Minn.  164, 
49  NW  646,  13  LRA  416. 

68.    Bee  supra   J   618. 

B».    See  infra  t  723  et  siq. 

eo.  U.  8.— ScoviU  v.  Thayer,  105 
U.  S.  143.  26  L.  ed.  968-  Chicago 
City  R.  Co.  v.  Allerton.  18  Wall.  233, 
21  L.  ed.  902;  Ross-Meehan  Brake- 
Shoe  Fdy.  Co.  V.  Southern  Malleable 
Iron  Co.,  72  Fed.  967  [rev  on  other 
grounds  79  Fed,  10,  24  CCA  10,  38 
LRA  S16J. 

Ala. — Granger's  Life,  etc.,  Ins.  Co. 
V.  Kamper,   73  Ala.   325. 

Colo. — Byers  v.  Rollins,  13  Colo. 
22,  21  P  894. 

Conn. — Bridgeport  Bank  v.  New 
York,  etc.,  R.  Co.,   30  Conn.   231. 

Ga. — Cox  V.  Hardee,  135  Ga,  80,  68 
SE  932;  Clark  v.  Turner,  73  Ga.  1. 

Ind. — Marlon  Trust  Co.  v.  Bennett, 
169  Ind.  346,  82  NE  782,  124  AmSR 
228;  McCord  v.  Ohio,  etc.,  R.  Co.,  13 
Ind.  220. 

Ky.— Wilson  V.  Joplln,  11  KyL  308. 

La. — Leurey  v.  Baton  Rouge  Bank. 
131  La.  30,  58  S  1022,  AnnCasl913E 
1168. 

Mass. — Smith  v.  Worcester,  etc., 
St.  R.  Co.,  224  Mass.  664,  113  NE 
462;  Parkhurat  v.  Almy,  222  Mass. 
27,  109  NE  733-  Allen  v.  South  Bos- 
ton R.  Co.,  150  Mass.  200,  22  NE  917, 
15  AraSR  185,  5  LRA  716  (fraudulent 
overissue);  American  Tube-Works  v. 
Boston  Mach.  Co.,  139  Mass.  5,  29 
NE  63  (special  stock  illegally  Issued 
under  Massachusetts  statute). 

Minn. — Standard  Litho..  etc..  Go.  v. 
Twin  City  Motor,  etc.,  Co.,  189  Minn. 
120.  167  NW  976. 

Mo. — Davey  v.  Newell-Morse  Roy- 
alty Co.,  169  Mo.  A.  666,  154  SW 
147;  Schierenberg  v.  Stephens,  82  Mo. 
A.   314. 

Nebr. — Haskell  v.  Read,  68  Nebr. 
107,   98   NW  997,   96  NW  1007. 

N.  J. — New  York,  etc.,  Tel.,  etc., 
Co.  V.  Great  Eastern  Tel.  Co.,  74  N. 
J.  Bq.  221,  69  A  628  [afl  76  N.  J. 
Eq.  297j  72  A  1119,  75  N.  J,  Eq.  298, 


78  A  lisS]. 


N.  T. — Ryder  v.  Bushwlck  R.  Co* 
134  N.  Y.  83,  31  NE  251;  BruS  v. 
Mall.  36  N.  Y.  200,  1  Transcr.  A.  Sf«, 
34  HowPr  338;  New  York,  etc.,  R. 
Co.  V.  Schuyler,  84  N.  Y.  80;  Me- 
chanics' Bank  v.  New  York,  etc.,  R. 
CU>.,  18  N.  Y.  599;  Lathrop  v.  Knee- 
land,  46  Barb.  432;  New  York,  etc., 
R.  Co.  V.  Schuyler,  38  Barb.  5S4; 
Mechanics'  Bank  v.  New  York,  etc, 
R.  Co.,  13  N.  Y.  599,  11  N.  Y.  Super. 
570  [rev  11  N.  Y.  Super.  480];  New 
York,  etc.,  R.  Co.  v.  Schuyler,  1 
AbbPr  417  [rev  on  other  grounds  17 
N.  Y.  592];  Peo.  v.  Parker  Vein  Coal 
Co.,  1  AbbPr  128,  10  HowPr  543. 

N.    C. — Havens    v.    Tarboro    Bank. 

132  N.  C.   214.  43  SB  639,  95  AmSB 
627. 

Oh. — Cincinnati,  etc,  R.  Co.  v.  Citi- 
zens' Nat.  Bank.  11  Oh.  Dec  (Re- 
print) 60.  24  CJincLBul  198;  Perln  v. 
Olndnnatt,  etc.,  R.  Co.,  10  Oh.  Dec. 
(Reprint)  113.  18  ClncLBul  382: 
Perln  v.  Cincinnati,  etc.,  R  Co..  t 
Oh.  Dec.  (Reprint)  800,  17  ClncLBul 
261;  Cincinnati,  etc,  R.  Co.  v.  Raw- 
son,  9  Oh,  Dec.  (Reprint)  709,  16 
ClncLBul  423;  Citizens'  Nat,  Bank  v. 
Cincinnati,  etc.,  R.  Co.,  9  Oh.  Dec. 
(Reprint)   147,  11  CincLBuJ  86. 

Okl. — Prnltt  V.  Oklahoma  Steam 
Baking  Co.,  39  Okl.  509,  136  P  730, 
731  [cTt  Cyc]. 

Or. — Zobrist  v.    Estes,    65  Or.    673, 

133  P  644   (dictum). 

Pa. — KIsterbock's  App..  127  Pa.  601, 
18  A  381,  14  AmSR  868;  Mount  Holly 
Paper  Co.'s  App.,  99  Pa.  513;  Wright's 
App.,  99  Pa.  425;  P^ple's  Bank  v. 
Kurtz,  99  Pa.  344,  44  AmR  112;  Willis 
V.  Fry,  13  Phlla.  33;  Boyer  v.  Mutual 
Sav.  Fund  Assoc,  1  YorkLegRec  231; 
Willis  v.  Philadelphia,  etc,  R.  Co.,  6 
WNC  461. 

Tenn. — Cartwrlght  v.  Dickinson,  88 
Tenn.  476,  12  SW  1030,  17  AmSR  910. 
7  LRA  766. 

Tex. — Kampman  v.  Tarver.  87  Tex. 
491.   29    SW   768. 

wash. — Gordon  v.  (Tummlnga,  78 
Wash.    615,    139    P    489. 

Wis. — First  Ave.  Land  Co.  v. 
I^arker,  111  Wis.  1,  6.  86  NW  604. 
87   AmSR   841    (dictum). 

Eng. — In  re  London,  etc,  Ins. 
Corp.,  L.  R.  4  Ch.  682  and  note;  In 
re  London,  eta,  Ehcch.  Bank,  L.  R. 
2  Ch.  427. 

can. — Smith  v.  Oow-Ganda  Mines, 
Ltd.,  44  Can.  S.  C.  621;  Page  v. 
Austin,  10  Can.  S.  C.  182  [dism  WDD 
7  Ont.  A.  Ifeigitized  by  CiOOgle 
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»  stoekholder,  and  he  is  not  entitled  to  any  of  the 
rights  or  subject  to  any  of  the  liabilities  of  a  holder 
of  authorized  stock."^  It  also  follows  that  a  cpn- 
traet  with  a  corporation  for  the  issue  of  stock  in 
excess  of  the  amount  authorized  by  its  charter  is 
not  voidable  merely,  but  wholly  void,  so  that  it 
cannot  be  ratified  by  either  party,  and  no  perform- 
ance on  either  side  can  ^ve  it  any  validity,  or  be 
the  foundation  of  any  n(^t  of  action  based  upon 
it." 

Effect  on  anthorized  iasae.  An  overissue  of  stock, 
however,  does  not  invalidate  an  original  authorized 
issue.'* 

Snbseaiient  validation.  An  unauthorized  over- 
issue may  afterward  be  rendered  valid  by  a  duly 


In  th«  leading  oase  of  New  York, 
etc,  B.  Co.  V.  Schuyler.  34  N.  T. 
SO,  49,  in  answering  the  question 
whether  stock  purported'  to  oe  cre- 
ated by  false  oertiflcates  and  fraudu- 
lent transfers,  in  excess  of  the 
authorized  capital  stock  could  be 
valid  stock  of  the  corporation  and 
become  port  of  Its  capital.  Judge 
Davis  said:  "In  the  nature  of  things 
this  Is  Impossible.  A  cocporatlon, 
with  a  ilzed  capital,  divided  into  a 
fixed  number  of  shares,  can  have  no 
power  of  Its  own  volition,  or  by  any 
act  of  its  officers  and  agents,  to 
enlarge  its  capital  or  Increase  the 
number  of  shares  Into  which  It  is 
divided.  The  supreme  legislative 
power  of  the  state  can  alone  confer 
that  authority,  and  remove  or  con- 
sent to  the  removal  of  restrictions 
which  are  part  of  the  fundamental 
law  of  the  corporate  being;  and 
hencey  every  attempt  of  the  corpora- 
tion'to  exert  such  a  poT^er,  before 
it  is  conferred,  by  any  direct  and 
.express  action  of  Its  officers.  Is 
void;  and  hence,  every  indirect  and 
fraudulent  attempt  to  do  so.  Is  void; 
for,  if  such  a  result  cannot  be  ac- 
complished directly,  by  the  whole 
machinery  of  the  corporate  powers, 
it  is  absurd,  to  suppose,  that  It 
can  be  produced  by  the  covert  or 
fraudulent  efforts  of  one  or  more  of 
the  agents  of  the  corporation." 

[a]  Oo&alderattoa  for  mote. — So 
where  the  consideration  for  a  promis- 
sory note  was  expressed  In  tne  note 
to  D«  the  stock  of  a  railway  corpo- 
ration, and  the  directors  of  the  cor- 
poration subsequently  made  an  Ille- 
gal and  unauthorized  Increase  In  the 
stock  of  the  company,  which  was 
not  distinguishable  from,  the  valid 
stock,  it  was  held  that  such  illegal 
increase  would  constitute  a  defense 
to  an  action  on  the  note,  there  being 
a  failure  of  consideration  inasmuch 
as  the  corporation  could  not  deliver 
legal  stock.  Merrill  v.  Reaver,  60 
Iowa  646;  Merrill  v.  Gamble,  46  Iowa 
616. 

[b]  Bvldaacs  of  stook  ontataad- 
*■><  (1)  A  stock  certificate  book 
complying  with  the  statutory  re- 
quirements of  a  "stock  and  transfer 
book,"  but  not  so  cajled,  is  competeiit 
evidence  to  show  the  amount  of 
stock  outstanding.  Knowles  v.  San- 
dercock.  107  Cal.  629,  40  P  1047.  (2) 
To  prove  that  a  certificate  is  Invalid 
which  shows  on  its  face. the  holder's 
right  to  a  transfer,  the  corporation 
is  entitled  to  otter  in  evidence  the 
books  of  the  company  relating  to 
the  Issue  and  transfer  of  its  stock. 
Cincinnati,  etc,  R.  Co.  v.  Rawson, 
9  Oh.  Dec  (Reprint)  709,  16  ClncL 
Bui  42S. 

[c]  Fr— mnptton  aad  Ibosdaa  of 
proof. — (1)  Where  certificates  of 
stock  bear  the  genuine  signatures 
of  the  president  and  secretary  of 
the  company,  and  the  corporate  seal, 
they  are  presumed  to  be  genuine, 
and  the  burden  of  proving  them 
apurious  rests  upon  the  company. 
Perln  v.  Cincinnati,  etc.,  R.  Co..  9 
Oh.  Dec.  (Reprint)  800,  IT  CincLBul 
261;  Cincinnati,  etc.,  R.  Co.  v.  Raw- 


son,  9  Oh.  Dec.  (Reprint)  709,  16 
CincLBul  423.  (2)  Certificates  bear- 
ing the  genuine  signatures  of  the 
president  and  secretary,  and  the  cor- 
porate seal,  are  presumed  to  have 
been  duly  Issued-  and,  if  they  could 
have  been  lawfully  issued  only  upon 
the  surrender  of  other  certificates  of 
equal  amount,  such  surrender  will  be 
presumed  to  have  been  made  when 
the  certificates  were  Issued,  and  the 
burden  of  proving  that  the  certifi- 
cates are  Invalid  for  want  of  such 
surrender  rests  upon  the  company, 
Perin  v.  Cincinnati,  etc.,  R.  Co.,  9  Oh. 
Dec.  (Reprint)  800,  17  CincLBul  261; 
Cincinnati,  etc.,  R.  Co.  v.  Rawson, 
9  Oh.  Dec.  (Reprint)  709,  16  CincL 
Bui  428.  (2)  But  where  It  appeared 
that  the  entire  capital  stock  of  de- 
fendant corporation  consisted  of 
thirty  thousand  shares;  that  its 
secretary  had  fraudulently  caused 
an  overissue  of  certificates  represent- 
ing four  thousand  shares;  that  there 
were  then  outstanding,  in  the  hands 
of  bona  fide  holders,  certificates  for 
the  original  thirty  thousand  shares, 
traceable  through  a  connected  series 
of  entries  in  the  corporation's  books 
from  the  original  certificates,  and  a 
certificate  claimed  by  plaintiff  as 
genuine  was  not  one  of  those  so 
traceable  to  the  original  certificates, 
it  was  held  that  the  presumption  of 
genuineness  arising  from  the  fact 
that  such  certificate  was  signed  by 
the  president  and  secretary  of  the 
corporation,  and  bore  its  corporate 
seeJ,  was  overthrown.  Perln  v.  Cin- 
cinnati, etc.,  R.  Co.,  10  Oh.  Dec.  (Re- 
print)  113,   18  CnncLBul  382. 

«1.  U.  S. — Scovill  V.  Thayer,  106 
U.  8.  143.  26  L.  ed.  968  (not  Uable 
to  creditors  for  balance  unpaid 
thereon) :  Ross-Heehan  Brake-Shoe 
Fdy.  Co.  V.  Southern  Malleable  Iron 
Co.,  72  Fed.  967  [rev  on  other  grounds 
79  Fed.  10,  24  CCA  426,  38  LRA  6161 
(holding  that  a  subscription  is  not 
enforceable  either  by  the  corporation 
or  its  receiver,  and  a  subscriber  can- 
not be  estopi>ed). 

Ala.— .Granger's  Life,  etc.,  Ins.  Co. 
V.  Hamper,  78  Ala.  325  (holding  sub- 
scriptions or  notes  given  therefor  in- 
valid).- 

Ga. — C3ox  V.  Hardee,  136  Ga.  80,  68 
SB  932  (holding  subscriptions  for 
overissues  void) ;  Clark  v.  Turner,  73 
Oa.'  1  (holding  a  subscription  not  en- 
foreable  by  the  corporation  or  its 
assignee). 

Ind. — ^Marlon  Trust  Co.  v.  Bennett, 
169  Ind.  346,  82  NE  782,  124  AmSR 
228  (holding  a  subscription  invalid 
and  not  enforceable  in  a  suit  for  the 
benefit  of  creditors) ;  HcCord  v.  Ohio, 
etc,  R.  0>.,  13  Ind.  220  (no  liability 
on  subscription). 

Mass. — Smith  Vi  Worcester,  etc.,  St. 
R.  Co.,  224  Mass.  664,  113  NH]  462; 
American  Tube-Works  v.  Boston 
Macb.  Co.,  139  Mass.  6,  29  NB  63 
(special  stock  illegally  Issued  under 
Massachusetts  statute). 

Mo. — Schierenberg  v.  Stephens,  32 
Mo.  A.  314  (holding  that  a  holder  Is 
not  a  stockholder,  but  a  creditor  for 
the  amount  pcUd). 

Nebr. — Haskell  v.   Read.   68  Nebr. 


authorized  increase;**  or  by  the  soiTHider  of  gen- 
uine certificates  for  an  equal  number  of  shares,  in 
such  a  way  as  to  make  the  surrender  applicable  to 
such  invalid  certificate;"  but  not  by  a  surrender  to 
the  corporation  and  canoellation  of  an  equivalent 
amount  of  valid  shares,  without  the  knowledge  or 
consent  of  the  holder  of  the  overisaued  shares." 
And  it  has  been  held  that  the  act  of  the  directon 
of  a  eonsolidated  corporation  aziirting  under  the 
laws  of  two  states  in  issuing  false  certificates  of 
stock  cannot  be  ratified  by  a  statute  enacted  by 
one  of  such  states  only,  neither  state  having  exda- 
sive  jurisdiction  over  the  corporation,"  unless  the 
issue  of  the  stock  is  held  to  be  legal  and  valid  by 
a  decision  of  the  supreme  court  of  the  other  state.* 

107,  93  NW  997,  96  NW  1007  (cannot 
vote  shares). 

N.  J. — ^New  York,  etc,  Tel.,  etc,  Co. 
V.  Great  Eastern  Tel.  Co.,  74  N.  J. 
Bq.    221,    69  A   628    Faff   76  N.   J.  Eq. 

297.   72  A  1119.  76  N.    *    "       

A  11351. 


J.  Sq.   898.  73 


N.  T. — Lathrop  V.  Kneeland,  46 
Barb.  432. 

Tenn. — Cartwrlght  v.  Dickinson.  83 
Tenn.  476,  12  SW  lOSO,  17  AmSR  910. 
7  LRA  706   (subscriptions  void) 

Tax. — ^Kampman  v.  Tarver,  87  Tex. 
491,  29  SW  768  (holding  that  the 
holder  is  not  liable  for  assessments 
even  to  the  receiver  of  the  corpora- 
tion). \ 

Eng. — In  re  London,  etc.,  Ins.  Corp, 
L.  R.  4  Ch.  682  (holding  that  holders 
are  not  liable). 

Can.-f-Page  v.  Austin,  10  Can.  S.  C. 
132  (not  subject  to  statutory  liability 
as  stockholder). 

And  see  other  oases  supra  note  60. 

[a]  Vot  "oectUloat*  of  ahans  ot 
•took". — ^A  certificate  Issued  as  part 
of  an  attempted  fraudulent  overissue 
of  stock  Is  not  a  "certificate  of  shares 
of  stock."  Smith  v.  Worcester,  etc., 
R.  Co.,  224  Mass.  664.  113  NE  462. 

[b]  Old  oartlflcats  for  wlileli  new 
osrttfloirts  has  bssa  lasnad. — ^Where 
all  of  the  capital  stock  of  a  corpora- 
tion has  been  issued  and  is  out- 
standing, one  who  purchases  from  a 
stockholder  an  old  certificate  In  lieu 
of  which  new  certificates  have  been 
issued  does  not  become  a  stockholder 
although  he  may  have  a  remedy 
against  thd  corporation  for  damages. 
New  York,  etc.,  Tel.,  etc,  Co.  v. 
Great  Eastern  Tel.  Co.,  74  N.  J.  Eq. 
221,  69  A  628  [aff  76  N.  J.  Eq.  29?, 
78  A  136]. 

OKoss  refsssaoesi 
Liability  of  corporation  in  damages 

see  infra  t  666  et  seq. 
Liability  to  creditors  for  amount  un- 
paid on  stock  see  infra  XII,  D. 
Right  to  vote  see  infra  XII,  B. 
Statutory    liability    to    creditors   see 

infra  XII,  D. 
Subscriptions  see  infra  I  794. 

•a.  Cox  V.  Hardee,  136  Oa.  80.  68 
SE  932;  Pruitt  v.  Oklahoma  Steam 
Baking  Co.,  39  Oki:  609,  186  P  780. 

6S.  Byers  v.  Rollins,  13  Colo.  22, 
21  P  894. 

6C  In  re  New  Zealand  Banking 
Ctorp.,  L.  R.  8  Ch.  181. 

SB.  Perln  v.  Cincinnati,  etc.  R. 
Co.,  10  Oh.  Dec.  (Reprint)  US,  18 
ancl^ul  382. 

[a]  Bwrdsn  of  yioof. — Where  a 
certificate  is  shown  to  have  been  in- 
valid when  issued,  and  it  is  claimed 
that  it  was  rendered  valid  by  a  sub- 
sequent surrender  for  that  purpose, 
the  burden  of  proving  such  subse- 
quent surrender  rests  upon  the  party 
asserting  it.  Perln  v-  Cincinnati, 
etc.,  R.  Co.,  10  Oh.  Dec.  (Reprint) 
118,  18  CnncLBul  388. 

ae.  Archer  v.  Dunham,  89  Hun  S87. 
36  NYS  387. 

87.  Fisk  V.  c:hicago,  etc,  R.  Co., 
63  Barb.  (N.  Y.)  618. 

ae.  O'Brien  v.  CHiicaco,  etc,  R. 
Cte..  68  Barb.   (N.  Y.)  668. 


For  totw  SMss,  A«T«l«BWMrts  and 
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Remedies  in  the  eaae  of  an  OTeiiasue  or  ultra 
vires  issae  of  stock  are  considered  in  subsequent 
geetiona.* 

li  548]  b.  What  Ii  Not  an  Orwrlasoe.  Of  course 
there  is  no  overlBsue  of  stock  wfaere^  including  the 
stock  in  question  and  excluding  all  void  issues,  the 
aathoiijsed.  amount  of  capital  stock  is  not  ez- 
eeeded."*  Under  a  statute  providing  that  corpora' , 
tioDS  shall  not  issue  stock  except  to  bona  fide  sub- 
scribers, and  a  statute  requiring  corporate  stock  to 
be  sabaeiibed  for,  a  promoter's  subscription  for  the 
eDtire  stock  merely  as  a  subterfuge  to  comply  with 
the  law,  without  issuance  to  him  or  intent  that  he 
Bhould  pay  therefor,  is  not  a  valid,  original  sub- 
sciiption  necessary  to  a  r^fular  inooiporation,  and 
a  subsequent  issue  of  stock  to  others  is  not  an 
overissue."  Nor  is  there  an  overissne  where  new 
eertificates  of  stock  are  issued  in  the  place  of  other 
eertifleates  which  were  properly  issued,  but  which 
have  been  lost;''  where  there  is  a  reissue  of  origi- 
nal stock  which  has  been  surrendered  to  the  cor- 
poration or  an  issue  of  new  certificates  therefor;" 
or  where  there  is  merely  an  oversubscription  for 
stock  and  no  more  than  the  authorized  number  of 
shares  are  in  fact  issued.'*  And  where  a  corpora- 
tion was  authorized  by  statute  to  increase  its 
capital  stock  for  &  certain  purpose,  and  by  a  later 
statute  the  capital  to  be  required  was  reduced,  it 
was  held  that  the  later  statate  was  enabling'  and 
not  restrictive,  and  that  the  issue  of  stock  to  an 
amount  exceeding  that  required  by  such  statute, 
but  not  exceeding  that  authorized  by  the  earlier 
statute,  was  valid."^  The  term  "overissue"  is 
sometimes  applied  to  stock  which  is  not  in  excess 


of  the  authorized  capital  stock,  but  which  is  issued 
fraudulently  in  excess  of  the  amount  fixed  by  the 
agreement  of  the  promoters  or  incorporators,  or  in 
excess  of  the  value  of  property  conveyed  to,  or 
services  performed  for,  the  corporation,  but  this 
is  not,  properly  speaking,  an  overissue  of  stock,  so 
as  to  be  void  as  ultra  vires.'* 

[i  549]  4.  Fnmdalaot  Iara«."  If  an  issue  of 
stoisk  by  a  corporation  is  not  in  excess  of  the 
amount  authorized  by  its  charter  or  articles  of  in- 
corporation, so  that  it  is  not  an  overissue,'*  and  is 
issued  by  an  cf&cer  or  officers  having  authority  to 
issue  stock,"  but  is  fraudulently  issued  by  the 
officer  or  officers,  it  is  not  for  that  reason  ultra 
vires  and  void  like  an  overissne,  and  neither  the 
corporation  nor  a  stockholder  can  question  its 
validitv  in  the  hands  of  a  bona  fide  holder  for 
value.*''  The  same  rule  applies  where  an  issue  of 
stock  is  procured  or  brouf^t  about  by  fraud  on  the 
part  of  the  beneficiaiy.*^  But  in  such  cases  the 
issue  is  voidable  and  subject  to  repudiation  or  can- 
cellation by  the  corporation  or  to  cancellation  by 
the  court  in  a  proper  action  so  long  as  the  shares 
are  not  in  the  hands  of  a  bona  fide  holder  for 
value,**  unless  relief  is  barred  by  laches  or  es- 
toppel.** 

[$  550]  6.  Inae  of  Stock  by  Ooiporate  OSLous 
to  TlunuwlveB  or  Their  Ncaninees.**  Where  di- 
rectors or  other  officers  of  a  corporation  have  gen- 
eral authority  to  issue  stock  under  certain  condi- 
tions, they  may,  in  the  absence  of  fraud,  issue  it  to 
themselves  in  the  same  manner  as  to  others.**  And 
a  resolution  of  directors  of  a  corporation  providing 
for  the  issue  of  stock  cannot  be  attacked  because 


SB.    See  Infra  i  657  et  seg. 

71k  Oordon  v.  CummlnKS,  78  Wash. 
S16.  139  P  489. 

71.  Gordon  v.  Cummin^,  78  Wash. 
£15.  119  P  489. 

7a.  Klnnan  v.  Forty-second  St.  R. 
Co..  1  Misc.  467,  21  I>nrs  789  [aff 
140  N.  T.  18t.  8E  NB  498].  And  see 
Infra  8  721. 

73.  Smock  T.  Handerson,  Wils. 
(Ind.)  241;  Parkburst  v.  Almy.  222 
Mass.  27,  109  NB  731;  Wells  v. 
Thompson  Mfg.  Co.,  54  Mo.  A.  41; 
Cincinnati,  etc.,  R.  Co.  v.  Cltlxens' 
Nat.  Bank.  11  Oh.  Dec.  (Reprint)  60, 
24  CincLBnl  198. 

7*.  Tulare  Sav.  Bank  v.  Talbot, 
131  CaL  46.  tS  P  172. 

75.  Agricultural  Branch  R.  CO.  v. 
Winchester,  18  Allen  (Mass.)  29. 

TS.  Jutte  V.  Hutchinson,  189  Pa. 
218.  42  A  123.     See  infra.  {  549. 

77.  CkNMS  xafaraaoMi 

Forged   and  spuriona  certlflcatea  see 

infra  i  666  et  seq. 
Fraud  of  promoters  or  incorporators 

see  supra  {{  338,  366. 
Fraudulent  issue  without  payment  of 

sufficient  consideration  see  infra  ( 

«02  et  seq. 
Ratification,    acquiescence,    estoppel, 

and  laches  see  infra  }i  693-697.. 
Remedies  see  infra  t  66B  et  seq. 

78.  See  supra  f  MO. 

7*.  Shaw  V.  Staight,  107  Minn.  162, 
119  irw  961,  20  LraNS  1077  and 
note.     See  supra  t  617. 

MmtUiamUon,  see  infra  {  C9S  et  seq. 

80l  American  Wire-Nail  Co.  v. 
Bayless.  91  Ky.  94,  15  SW  10,  12 
KyJL  694;  Houston  F.'  &  M.  Ins.  Co. 
V.  Swain.  (Tex.  Civ.  A.)  114  SW  149. 

Imma*  hy  ooxpoxat*  oOowrs  or  01- 
xaetors  to  thwnsrtvs  see  infra  { 
6S0. 

ma^htm  of  boUlais  anlnat  ooipora- 
tlOB  see  infra  I  687-689. 

81.  Foushee  v.  Snyder,  64  SW 
710.  21  KyL  1410;  American  Wlre- 
KaU  Co.  V.  Bayless.  SI  Ky.  94,  15  SW 
10,  12  KyL  894;  Bonston  F.  &  M. 
Ins.  Co.  V.  Swain,  (Tex.  Civ.  A.)  114 
SW    149. 

■2.    AhL— Perry      r.      Tuakaloosa 


Cotton-Seed  Oil-Mill  Co.,  98  Ala.  864, 
9  S  217 

111.— Tobey  v.  Robinson.  99  111.  222. 

Kan. — ^Arlcansas  Valley  Agricul- 
tural Soc.  V.  Eichholta,  46  Kan.  164, 
25  P  613. 

Ky. — Paducah  Land,  etc,  Co.  v. 
MulhoUand,   14   KyL.  861. 

Mass. — Elliott  V.  Baker,  194  Mass. 
518,  80  NB  450;  Hay  ward  v.  Leeson, 
176  Mass.  310,  57  NB  656,  49  LRA 
725. 

Minn.— Shaw  v.  Staight,  107  Minn. 
162    119  ^rW  961.   20   LRANS  1077. 

N.  J. — Lakewood  Gas  Co.  v.  Smith, 
62  N.  J.  Eq.  677.  51  A  152;  Way  v. 
American  Orease  Co.,  60  N.  J.  Eq. 
263.  47  A  44. 

N.  T. — Ryder  v.  Bushwick  R.  Co.. 
134  N.  Y.  83.  31  NB  251  [aff  57 
Hun  591.  10  NTS' 748];  U.  S.  Light, 
etc.,  Corp.  V.  Walker,  94  Misc.  687, 
158  NTS  «64  [aft  176  App.  Div.  929 
mem,  161  NTS  1148  memj. 

Oh. — Straman  v.  North  Baltimore 
Water-Works  Co.,  8  Oh.  Or.  Ct.  89, 
4  Oh.  Cir.  Dec.  839. 

Va. — ^Rlchlands  Oil  Oo.  v.  Morriss, 
108  Va.  288,  61  SB  762. 

Wash. — Whltfleld  v.  Nonpcu-lel 
Cons.  Copper  Co.,  67  Wash.  286,  128 
P   1078,  41  LRANS  187. 

Wis. — liuther  v.  C.  J.  Luther  <3o., 
118  Wis.  112,  94  NW  6«,  99  AmSR 
977. 

[1903]    2  Ch.   606. 

Trand  of  promoters  or  laooxpos^ 
tors  see  supra  i(  338,  356. 

Xemadlss  see  infra  ;  657  et  seq. 

Sights  of  holders  afalnst  oorpora- 
tkai  see  Infra  ft  687-689. 

SSL .  See  infra  f   693  et  seq. 

M.  JUmsdlea  see  infra  I  667  et 
seq. 

aatltlotlon,  aoqulesoeaoe,  estop. 
P4  mUI  ^aobes  see  infra  g  693  et  seq. 

Vnxeliase  of  stock  hy  Olraotors 
rMumUr  see  infra  XIII,  C. 

SB.  Titus  V.  Oreat  Western  Tump. 
Soad  Co.,  61  N.  T.  237:  Dusenberry 
V.  Sagamore  Dev.  Co.,  164'  App.  Div. 
673,  160  NTS  »29:  Peter  V.  Union 
Mfg.  Co.,  66  Oh.  St  181,  4«  NB  894; 


Harris  v.  Sumner,  89  N.  B.  204. 

[a]  Sals  at  pa*  sustained  tmm 
wlisc*  stock  was  of  valve  »,ltcir»  pas, 
— ^here  was  a  decision  in  Harris  v. 
Sumner,  39  N.  B.  204,  in  which  the 
court  sustained  a  purchase  by  the 
secretary  of  the  unissued  stock  of 
a  corporation  at  par,  when  its  value 
was  above  par,  and  where  the  sec- 
retary afterward  disposed  of  some 
of  the  sliares  to  the  directors  at 
par.  In  this  case  the  directors  of  a 
company  allotted  all  the  unissued 
shares,  -being  forty  per  cent  of  the 
capital  stock,  to  the  secretary  of  the 
company  at  par,  he  having  sub- 
scribed for  them,  and  Immediately 
afterward  he  disposed  of  a  number 
of  these  shares  at  par  to  the  di- 
rectors individually.  No  shares  bad 
been  sold  for  three  years  previously, 
ana  In  the  meantime  the  company's 
real  estate  had  greatly  increased  In 
value,  and  plaintUt  had  recently  pur- 
chased a  large  number  of  share* 
nearly  all  at  a  premium,  and  some 
at  a  premium  of  one  hundred  and 
fifty  per  cent  There  was  evidence 
tending  to  show  that  plaintlfTs  ol)- 
Ject  was  to  obtain  a  majority  of  the 
stock  and  through  control  of  the 
corporation  cause  its  real  estate  to 
be  sold  as  building  lots,  whereas  the 
ownership  and  possession  of  such 
real  estate  was  necessary  for  corpo- 
rate purposes,  and  that  the  action  of 
the  directors  was  taken  to  prevent 
this  and  not  for  any  personal  gain 
or  advantage.  It  was  therefore  held 
that  this  transaction  by  the  directors 
was  not  illegal,  as  the  shares  were 
allotted  bona  nde  to  the  secretary 
with  intent  to  further  the  comi>any's 
interests  and  without  Intent  on  the 
part  of  the  directors  to  profit  per- 
sonally thereby;  that  the  directors 
were  acting  within  their  powers 
when  they  exercised  their  discretion 
and  sold  shares  at  par  which  might 
have  brought  a  premium;  and  tnat 
they  were  not  obliged  to  offer  the 
unissued  shares  to  the  shareholders 
pro  rata  or  put  them  up  at  auction 
before    disposing    of    them    to    one 
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of  the  interest  of  the  directors  voting  therefor 
•where  they  were  the  only  beneflciaries.*"  More- 
over, a  transaction  by  -which  an  officer  reissues  to 
himself  at  par  shares  previously  issued  to  aaoth^, 
but  reconveyed  to  the  corporation,  and  standing  at 
a  premium,  is  at  most  only  voidable,  and  if  the 
stockholders  have  acquiesced  thereLn.  the  company 
cannot  compel  a  surrender  of  the  certificate.*'  It 
has  also  been  held  that,  if  an  issue  of  its  shares 
by  a  corporation  is  valid  under  the  terms  of  its 
governing  statute,  and  there  is  no  unlawful  discrim- 
ination or  fraud,  the  object  which  the  directors  or 
some  of  them  may  have  in  view  in  selling  them  will 
not  be  judicially  inquired  into,  as  where  they  issue 
them  to  enable  the  holders  to  vote  in  a  certain 
manner  at  a  coming  election.^  Bat  the  directors 
and  other  officers  of  a  corporation  are  in  the  posi- 
tion of  trustees  and  will  not  be  permitted  to  obtain 
an  unfair  advantage  over  other  stockholders  by  the 
issuance  of  stock  to  themselves;^  and  if,  in  order 
to  control  the  voting  power,  and  not  for  the  general 
benefit  of  the  company,  the  directors  fraudulently 
islsne  stock  to  themselves  or  their  nominees  in  vio- 
lation of  the  right  of  existing  stockholders  to  par- 
ticipate in  subscribing  for  or  purchasing  the  same, 
or  otherwise  in  violation  of  their  fiduciary  rela^ 
tion  and  duty '  to  act  in  the  interest  of  all  the 
stockholders,  the  issue  is  ill^al,  and  a  court  of 
equity  in  a  proper  proceeding  will  cancel  the  same 
or  restrain  the  holders  of  the  shares  from  voting 
the  same.*"  And  where  an  officer  who  completely 
controls  the  board  of  directors  procures  the  issue 
of  stock~  to  himself,  under  pretense  of  paying  a 
claim,  the  transaotion  will  be  closely  scrutinized 
by  the  court  and  set  aside  upon  a'  showing  of  nn- 
faimess.'^     So  iui  issue  by  corporate  directors  or 


officers  to  themselves,  immediately  after  the  sale 
of  valuable  proptit-ty  and  before  the  declaration  of 
a  dividend  therefrom,  of  stock  previously  unissued, 
is  a  fraud  and  breach  of  duty  and  will  be  oi- 
joined  or  set  aside.**  The  issue  of  fictitious  paid- 
up  stock  by  directors  to  themselves  is  especially 
condemned  by  the  courts.**-**  An  officer  who  is  active 
in  effecting  an  issue  of  stock  to  which  he  subscribes 
cannot  afterward  recover  back  the  amount  paid  by 
him  on  the  g^und  that  the  issue  was  ultra  vires.^ 
If  an  officer  of  the  corporation  wrongfully  issues 
to  himself  stock  which  has  been  paid  for  and  be- 
longs to  another,  he  will  hold  it  in  trust  for  the 
latter.* 

[i  551]  6.  Criminal  Ualnlitjr.  By  statute  in 
some  jurisdictions  it  is  made  a  criminal  offense  to 
fraddulently  issue  or  cause  to  be  issued  any  stock, 
scrip,  or  evidence  of  debt  of  any  corporation  in  the 
state,  or  to  sell,  offer  for  sale,  hypothecate,  or 
otherwise  dispose  of  the  same,  knowing  it  to  have 
been  fiaudnlently  issued.* 

[$  552]  0.  Status  and  Diq>OBition  of  Unissaed, 
Beacaaired,  and  Treasniy  Stock — 1.  Unissaed 
Original  Stock.*  As  we  have  seen,  there  is  a  dif- 
ference between  actual  and  potential  stock,  and  au- 
thorized capital  stock  has  no  existence  or  validity 
until  it  has  been  actually  issued  or  subscribed  for,' 
although  it  need  not  have  actually  been  paid  in.* 
Stock  which  has  not  been  subscribed  for,  although 
authorized,  cannot  be  an  asset-  of  the  corporation 
or  used  for  any  purpose,  and  neither  the  ooiporar 
tion  nor  anyone  else  can  be  liable  upon  it.*  As  to 
unissued  stock  which  a  corporation  is  under  obli- 
gation to  issue  to  a  person  for  property  which  has 
been  conveyed  by  him  to  the  corporation,  it  is  a 
mere  trustee.'    Generally  speaking  stock  issued  by 


shareholder  at  ptu'.     Compare   supra 
I  «22. 

88.  Turner  v.  Fidelity  Loan  Con- 
cern,  2  Cal  A.   122,  83.  P  62,  70. 

87.  Indianapolis  RolUnK-MlU  Co. 
y.  St.  Louis,  etc.,  R.  Co.,  120  U.  S. 
266,  7  sot  642.  30  L.  ed.  638:  Omaha 
Hotel  Co.  v.  Wade,  97  U.  S.  13,  24 
Ih  ed.  917;  Fleckner  v.  U.  S.  Bank, 
8  Wheat  (tJ.  S.)  338.  5  L.  ed.  «S1; 
St.  Croix  Lumher  Co.  v.  MIttlestadt, 
48  Minn.  91,  94,  44  NW  1079  [dt 
Kelsey  v.  Crawford  County  Nat. 
Bank,  69  Pa.  426];  Mt.  Washington 
Hotel  Co.  v.  Marsh.  68  N.  H.  280. 
See  also  Harris  v.  Sumner,  89  N. 
B.  204    (supra  note  86). 

Batifloatton  see  Infra  I  693, 

88.  State  V.  Smith,  48  Vt.  266; 
Abbotsford  Hotel  Co.,  Ltd.  v.  King- 
ham.  102  L.  T.  Rep.   N.  S.  118. 

89.  Arkansas  Valley  Agricultural 
Soc.  v.  Elchholts.  45  Kan.  164,  25  P 
613;  Shellenbcrger  v.  Patterson,  168 
Pa.  30,  31  A  943:  Morris  v.  Stevens, 
17  Pa.  Co.  209  [alt  178  Pa.  663,  36 
A  161];  Dunn  v.  Acme  Auto.,  etc., 
Co.,  (Wis.)  169  NW  297;  and  other 
cases   In   the   following   note.     Com- 

re,  however,  Harris  v.  Sumner,  39 
B.   204    (supra  note  86). 

90.  Ala. — Perry  v.  Tuskaloosa  Cot- 
ton-Seed Oll-MUl  Co.,  93  Ala.  364,  9 
S  217. 

Mass. — Elliott  V.  Baker,  194  Mass. 
618,   80  NB   450. 

Mich. — Essex,  v.  Essex,  141  Mich. 
200,  104  NW  622. 

Minn. — Shaw  v.  Staight,  107  Minn. 
162,    119   NW  961,   20  LRANS  1077. 

N.  J. — Lakewood  Gas  Co.  v.  Smith, 
62  N.  J.  Eq.  677,  51  A  162;  Way  v. 
American  arease  Co.,  60  N.  J.  Eq.  263, 
47  A  44. 

Oh. — Straman  v.  North  Baltimore 
Water-Works  Co..  8  Oh.  Car.  Ct.  89, 
4  Oh.  Clr.  Dec.  339. 

Pa. — Shellenberger  v.  Tatterson, 
168  Pa.  30.  31  A  943;  Morris  y.  Ste- 


vens. 17  Pa.  Co.  209  (aff  178  Fa.  S68, 
88  A  161. 

Wia— liuther  v.  C.  J,  Luther  Co., 
118  Wis.  112,  »4  NW  «9,  99  AmSR 
977. 

Eng. — Punt  V.  Symons  ft  Co.,  Ltd., 
[1903]  2  Ch.  506;  BVaser  v.  Whalley, 
2  Hera.  &  M.  10,  71  Reprint  861. 

Ont. — ^Martin  v.  Gibson,  15  OnC  J*. 
628,^10  OntWR  66. 

See  also  supra  J  522  et  seq. 

[a]  Oottperattva  anuoiaUoa;  sz- 
oasaiv*  Isana  to  one  mambar. — ^Not- 
withstanding Civ.  Code  {  663c.  pro- 
viding that  no  member  of  a  coopera- 
tive business  association  can  have  or 
acquire  a  greater  interest  therein 
than  any  other  member,  the  issuance 
to  a  member  of  more  than  one  share 
would  not  constitute  fraud  authoris- 
ing an  Injunction  prohibiting  the  is- 
suance of  certificates  at  the  suit  of 
a  member,  where  the  member  receiv- 
ing the  several  shares  assigns  his 
excess  shares  to  persons  qualified  to 
hold  them  before  attempting  to  bene- 
fit by  the  excess  issue.  Willis  v. 
Lauridson,  161  Cal.  106.  118  P  630. 

[b]  BvUenca  la siiin Plant  to  sus- 
tain allegations  that  stock  was  false- 
ly and  fraudulently  issued  by  de- 
fendants as  offlcers  of  the  company 
to  themselves  without  consideration, 
and  that  they  falsely  and  fraudulent- 
ly represented  that  they  were  au- 
thorized to  issue  the  stock  see  Har- 
riage  v.  Daley,  121  Ark.  23.  180  SW 
333. 

Sale  of  traMRizy  stock  see  Infra 
{    554. 

IKatlfloaiUoa  see  infra  {   698.  '■ 

91.  Perry  v.  Tuskaloosa  Cotton- 
Seed  Oil-Mill  Co.,  93  Ala.  864,  9 
S  217;  U.  S.  Light,  etc.  Corp.  v. 
Walker,  94  Misc.  687,  168  NTS  664 
[afr  175  App.  Div.  929  mem,  161  NTS 
1148  mem]. 

93.  Arkansas  Valley  Agricultural 
Soc.  V.  Elchholtz,   46  Kan.  164,   26  P 


613  (holding  that  it  is  a  fraud  for 
directors  of  a  corporation,  without 
the  knowledge  and  the  consent  of 
other  stockholders,  to  subscribe  and 
to  take  all  the  iihlssued  stock  of  the 
corporation  at  par,  when  by  reason 
of  accumulated  assets  it  Is  worth 
much  more  than  par,  and  thus,  en- 
rich themselves  to  the  detriment  and 
loss  of  the  other  stookholderB). 

93-99.     See  infra  |  648. 

1.  Banlgan  v.  Bard,  184  U.  S.  291, 
10  set  566,  88  L.  ed.  982.  See  also 
infra  |  698. 

SI  Bear  River  Valley  Orchard  Cb. 
V.  Hanley.  16  Utah  606,  60  P  611. 

3.  See  statutory  provislona;  and 
Ford  V.  Kalanuuoo  Clr.  .fudge,  192 
Mich.  887,  168  NW  841. 

[a]  What  conatttutas  ma,  ofTeaaa 
wttUa  tbe  atatata^— Where  owners 
of  all  the  common  stock  of  a  cor- 
poration voted  to  increase  the  capi- 
tal stock  by  issuing  two  hundred 
thousand  dollars  worth  of  preferred 
stock,  selling  thirty  thousand  dollars 
worth  to  third  parties  and  also  sub- 
scribing for  one  hundred  and  fifty 
thousand  dollars  worth  themselves, 
for  which  they  paid  partly  In  casb, 
giving  notes  for  the  remainder,  and 
declared  a  special  cash  dividend  on 
their  common  stock  to  liquidate  the 
notes  they  had  so  given.  It  was  held 
that  these  facts  did  not  show  an 
offense  within  the  statute.'  Ford  v. 
Kalamasoo  Clr.  Judge,  (Mich.)  158 
NW  841. 

4.  Fraudnlaat  lam*  see  supra 
SS  649.  650. 

5.  Sturges  v.  Stetson,  28  F.  Cu- 
No.  13,568,  1  Biss.  246-  Christenaen 
V.  Eno,  106  N.  Y.  97,  12  NE  648,  60 
AmR  429.     See  supra  {   604. 

8."  See  supra  i   604. 

7.  London,  etc.,  F.  Ins.  Co.  v.  Lud- 
wlg,  86  Ark.  681,  112  SW  197. 

a.  Wait  V.  Kern  River  Mln.,  etc, 
Co.,  167  CaL  16.  106  P  98. 
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a  corporation  and  repurchased  by  it  cannot  be  re- 
garded as  nnissued  stock."  Stock  is  issued  when 
it  is  put  into  possession  of  stockholders/"  or  when 
it  has  been  subscribed  for,  as  that  the  subscriber 
is  entitled  thereto."  The  actual  issuance  and  de- 
livery to  the  stockholder  of  a  certificate  of  stock  is 
not  necessary."  The  unissued  stock  of  a  corpora- 
tion forms  its  capital  at  par,  and  it  can  be  disposed 
of  only  by  the  corporation  and  according  to  law." 
The  directors  within  their  discretion  may  sell  part 
or  all  of  its  unissued  stock  in  order  to  raise  the 
working  capital  of  the  corporation,""  and  at  a  price 
per  share  previously  determined  by  a  majority  vote 
of  the  stockholders.'"*  The  right  of  existing  stock- 
holders to  share  in  a  distribution  of  unissued  original 
stock  has  already  been  considered.'* 

[(  553]  2.  Beissne  of  Surrendered,  Forfeited, 
or  Pnrchased  Stoek.  Stock  which  once  has  been 
l^lly  issued  by  a  corporation  and' which  has  been 
reacquired  by  it  by  purchase  or  donation  cannot  be 
r^rded  as  unissued  stock  in  the  proper  sense." 
It  belongs  to  the  corporation  like  its  other  assets 
and,  subject  to  charter  or  statutory  restrictions, 
may  be  disposed  of  hj  sale  or  otherwise  as  it  may 
see  fit,  for  any  legitimate  corporate  purpose,  and 
reissued."  Such  a  reissue  is  not  a  creation  of  new 
stoek  within  the  meaning  of  charter  clauses  relat- 
ing to  original  subscriptions,"  nor  does  it  constitute 
an  overissue."  Stock  which  has  been  forfeited  to 
the  corporation  may  be  treated,  aa  unissued  stoek 
for  particular  purposes,"  but  it  is  not  unissued 
stock  in  the  proper  sense,  for  it  has  beei*  issued.*" 
Thus  it  ia  not,  Uke  nnissued  stock,  subject  to  the 
mle,  recognized  in  many  jurisdictions,  that  exist- 


ing stockholders  have  a  preemptive  right  to  sub-' 
scribe  pro  rata  for  unissued  original  stock  before 
the  corporation  can  sell  it  to  others;^'  and  in  the 
absence  of  charter  or  statutory  restriction  it  may 
be  sold  or  disposed  of  by  the  corporation,  like  any 
other  asset,  for  any  Intimate  corporate  purpose.^'' 
[$  554]  3.  Troaaory  Stock.**  "Treasury  stock" 
is  ordinary  stock  belonging  to  and  subject  to  sale 
by  the  corporation,  and  upon  which  certificates  in 
r^dlar  form  are  issued  to  the  purchasers;^  and  as  ' 
a  rule  it  may  be  sold  by  the  corporation  for  such 
price  and  on  such  terms  and  to  such  persons  as  it 
may  deem  proper,'"'  unless  it  is 'restricted  by  some 
charter  Or  statutory  provision,'''  and  subject  to  the 
restrictions  or  conditions,  if  any,  in  the  contract 
under  which  the  stock  has  been  given  to  the  cor- 
poration as  treasury  stock,"  or  in  the  resolution 
directing  or  authorizing  the  sale.'*  A  conditional 
purchaser  of  a  corporation's  treasury  stock  is  not 
a  subscriber  within  any  rule  requiring  stock  sub^ 
scriptions  to  be  on  the  same  basis.^  It  has  been 
held  that  obtaining  control  of  a  oorporation  by  a 
combination  of  stockholders,  in  the  absence  of 
fraud  or  other  illegal  action,  is  not  ground  for 
setting  aside  a  sale  of  treasury  stpck  to  effect  such 
results,-  especially  if  the  sale  were  made  in  the 
presence  of  all  parties,  and  such  stock  could  not 
have  be^n  sold  for  more  in  the  open  market.**  But 
a  sale  of  treasury  stock  at  a  grossly  inadequate  sum 
to  enable  some  stockholders  to  obtain  ^control  of  the 
corporation,  of  which  facts  the  buyer  has  notice,. is 
void  as  against  dissenting  stockholders.'^  Such 
stock  may  either  be  unissued  stock  set  apart  or  held 
by  the  oorporation  undei^  charter  or  statutory  aa- 


>.  See  Infra  I  ESS. 

rorfaitad  stook  see  Infra  {   SE3. 

Vk  In  re  Tunnel  Min.  Co..  3S  Ch. 
D.  S7S;  In  re  Ambrose  Lake  Tin,  etc., 
Co.,  g  Ch.  D.  63£:  In  re  Heaton's 
Steel,  etc,  Co.,  4  Ch.  D.  140. 

11.  American  Fits  Iron  Storage  Co. 
V.  State  Bd.  of  Asaessora,  58  N.  J.  Xi. 
>80,  29  A  160. 

la.    gee  infra  i  710. 

13.  Blvena  v.  Hull,  58  Colo.  838, 
14S  P  S94;  Anderson  v.  Scandia  Hln. 
Syndicate,  26  S.  D.  668,  128  NW 
101*. 

OonaiaumtloaL  for  Isana  ol  atook 
u4  pajmsat  Vumtor  see  Infra  {  690 
et  seq. 

13H.  Thurmond  v.  Paragron  Col- 
liery Co.,   (W.  Va.)  »6  BE  816. 

33H.  Thurmond  v.  Paragon  Col- 
liery Co.,   (W.  Va.)   95  SB  816. 

14.  See  aujn-a  }  522. 

16.  Knickerbocker  Importation  Co. 
V.  State  Bd.  of  Assessors,  74  N.  J.  L. 
S8].  65  A  913,  7  LRANS  885;  Hartley 
V.  Pioneer  Iron  Works.  181  N.  Y.  73, 
73  NB  676  [rev  87  App.  Dlv.  107,  84 
NTS  79],  And  see  other  cases  infra 
note  16  et  seq. 

16.  U.  S. — ChllUcothe  Branch  of 
Ohio  Bank  v.  Fox,  6  P.  Caa.  No. 
2.682,  3  Blatchf.  431  (stock  reac- 
quired by  corporation  in  payment  of 
debt). 

Ala. — Davis  v.  Montgomery  PHir- 
nace.  etc.,  Co.,  101  Ala.  127,  8  S  496. 

Colo. — Crosby  v.  Stratton,  17  Colo. 
A.  212.  '68  P  130. 

„Ga. — Hartrid^e  v.  Rockwell.  R.  M. 
Charlt.  260. 

111. — Pullman  v.  Railway  Bauip- 
mont  Co.,  73   111.  A.  313.      > 

Md. — Williams  v.  Savage  Mfg.  Co., 
3  Md.  Ch.  418. 

Mass. — Conn.  v.  Boston,  etc.,  B.  Co., 
142  Mass.  146,  7  NB  716. 

Mo. — ^Wells  V.  Thompson  Mfg.  Co., 
54  Mo.  A.  41. 

N.  T. — ^Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  T.  87;  Otter  V.  Brevoort 
Petroleum  Co.,  60  Barb.  247. 

Vt.— State  ▼.  Smith,  48  Vt.  266. 

Eng. — Rowell    v.    John    Rowell    & 
Sons,  Ltd.,  tl*12]  i  Ch.  60». 
a4  C.  J.— 26) 


Traamry  stoek  see  Infra  i  664. 

Bzlctinir  ■tockboUera  ban  no  pre- 
•mptlva  right  to  take  such  stock  see 
supra  S  624. 

Sal*  for  IM«  tluui  par  see  infra 
it  640.  641. 

17.    City  Bank  v.  Bruce,  17  N.  T. 
607. 
•  18.   See  supra  t  648. 

19.  Re  Victoria  Rubber  Bstates.  68 
Sol.  J.  706  (for  purpose  of  reduction 
of  capital  stock). 

SO.   See  cases  in  following  notes. 

ai.   See  supra  i  624. 

aa.  ChllUcothe  Branch  of  Ohio 
Bank  v.  Fox,  6  F.  Cas.  No.  2,683,  3 
Blatchf.  431;  Otter  v.  Brevoort  Pe- 
troleum Co.,  60  Barb.  (N.  Y.)  247;  In 
re  Exchange  Banking'  Co.,  60  Ii.  J. 
Ca>.  827. 

Sale  for  lam  than  par  see  infra 
t  640. 

33.  Traudnlant  lama  to  costtol 
voting  power  see  supra  i  650. 

34.  Williams  v.  Ashurst  Oil,  etc., 
Cc,  144  C:al.  619,  78  P  28;  Newmann 
v.  Sexton,  156  111.  A.  517.  And  see 
Mulford  V.  Torrey  Exploration  Co..  46 
Colo.  81,  100  P  596;  State  v.  Man- 
hattan Verde  Co.,  32  Nev.  474,  109  P 
442  (distinguishing  "treasury  stock" 
and  "promotion  stock"). 

In  Harris  v.  Sumner.  39  N.  B.  204, 
216,  it  was  said  by  McLeod,  J.:  "I 
have  searched  carefully  through  a 
great  number  of  cases,  and  so  many 
of  the  text-books  on  companies  or 
corporations  as  I  could  find,  but  I 
find  no  allusion  to  or  definition  of 
what  'treasury  stock'  is.  I  presume, 
however,  the  term  has  come  Into  use 
to  refer  to  stock  that  is  held  by  the 
company  and  not  sold.  I  think  it 
has  no  special  meaning  other  than 
this." 

as.  Ala.— 'Davla  v.  Montgomery 
Furnace,  etc.,  Co.,  101  Ala.  127,  8  S 
496.  , 

Ariz. — Paine  v.  Copper  Bell  Min. 
Co.,  13  Ariz.  406,  114  P  964  (con- 
struction of  contract). 

Colo. — Mulford  V.  Torrey  Bzplora- 
tlon  Co..  46  Colo.  81.  100  P  696. 

D.  C. — Royal  Glue  Co.  v.  Lange,  40 . 


App.  ». 

N.  Y. — Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  Y.  87;  Union  Trust  Co. 
V.  Van  Sohaick,  156  App.  Div.  769, 
141  NYS  946. 

N.  D. — Qerman  Mercantile  Co.  v. 
Metx,  21  N.  D.  230,  130  NW  221. 

Wash. — Krlsch  v.  Inter-State  Fish- 
eries Co.,  39  Wash.  381.  81  P  866. 

Ont. — Black  v.  Carson,  etc.,  Min. 
Gp.,  Ltd.,  7  DomLR  484. 

N.  B. — Harris  v.-  Sumner,  89  N.  B. 
204. 

And  see  other  cases  infra  this  aeo- 
tion  and  infra  I  752  et  seq. 

861  Kimball  v.  New  England  Roller 
Grate  Co.,  69  N.  H.  485,  45  A  263. 
See  infra  {  640. 

[a]  Statute  xaqnlriar  ataanplar  of 
oertlfloataa  to  show  character  of 
stock  see  State  v.  Manhattan  Verde 
Co.,   32  Nev.  474,   109   P  442. 

[b]  Improperly  Isanad  trsaanzy 
•took  of  »  oorporation,  ratnmad  is 
obadianoe  to  oeorae  of  court,  may 
thereafter  be  reissued  for  any  lawful 
purpose,  if  full  value  is  received  in 
accordance  with  Stock  Corporation 
Law  S  55.  Archer  v.  Hesse,  164 
App.  Dlv.  493,  150  NTS  296. 

37.  Bates  V.  Werrles,  198  Mo.  A. 
209,  199  SW  758;  Qulnn  v.  Whitney, 
204  N.  Y.  363,  97  NE  724. 

aa  Dusenherry  v.  Sagamore  Dev. 
Co..   164  App.  Div.  673,  160  NYS  229. 

[a]  Walvar  of  zlglita  by  eztatlsg 
BtookboUara^— Where  a  resolution  to 
offer  treasury  stock  to  stockholders 
pro  rata  until  a  specified  date  and 
thereafter  to  sell  any  unsold  at  par 
Is  spread  upon  the  minutes,  and 
copies  are  sent  to  the  stockholders, 
they  cannot  complain  if  after  the 
time  fixed  the  president  purchases 
the  stock  without  notice  to  them, 
Dusenberry  v.  Sagamore  Dev.  Co., 
164  App.  Div.  573,  150  NYS  229. 

39.  Mulford  v.  Torrey  Exploration 
Co.,   45  Colo.   81,   100   P  696. 

3a  Hall  V.  kail,  30  Oh.  Cir.  Ct 
826. 

31.  Essex  v.-  Essex,  141  Mich.  200, 
104.  NW   622.     See  also  supra  {   560. 
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thoii^  for  development  of  its  property  or  busi- 
ness, or  stock  lawfully  issued  by  it  for  money, 
property,  or  services  and  returned  to  it  as  a  do- 
nation, to  be  held  in  its  treasury  «id  sold  or  other- 
-wise  dealt  with  by  it  for  the  purpose  of  raising 
'  working  capital.**  Such  a  transaction  is  perfectly 
lawful  and  proper  and  has  repeatedly  been  upheld 
in  the  abs^ce  of  prohibitive  provisions  in  the 
charter  or  statute.**  It  has  been  held  that  where 
stock  of  a  corporation  is  purchased  from  a  stock- 
holdw  with  company  funds  it  becomes  treasury 
stock,  and  an  accounting  between  the  remaining 
stockholders  should  proceed  on  the  basis  of  their 
respective  holdings  of  the  stock  yet  outstanding.** 
But  in  the  absence  of  statutory  authority  a  cor- 
poration cannot  lawfully  purchase  its  own  stock, 
which  it  has  issued,  for  the  purpose,  of  creating 
treasury  stock,  even  though  it  may  have  power  to 
purchase  shares  of  its  own  stock  for  a  legitimate 
corporate  purpose,  as  such  a  purchase  is  not  for  a 
legitimate  corporate  purpose.**  Stock  held  by  a 
corporation  for^^sale,  unsubscribed  and  unissued,  is 
not  treasury  stock,  unless  made  so  under  charter 
or  statutocry  authority.*^  Treasury  stock  issued  to 
trustees  whose  duty  it  is  immediately  to.  return  it 
to  the  corporation  is  still  treasury  stock.**  Stock 
once  fully  issued  to  an  officer  of  the  corporation  and  ^ 
held  by  him  in  trust  is  not  treasury  stock.****  A  cor- 
poration may  authorize  its  president  to  make  a 
contract  in  the  name  of  the  corporation  to  pay  an 
agreed  commission  for  selling  its  treasury  stock, 
or  may  ratify  it  af tor  he  has  made  such  a  contract.** 
[$  555]    4.  Pledge  or  Mortgage  of  Stock  by  Oor- 

But  coinfiare  Harris  v.  Sumner,  t» 
N.  B.  204;  supra  {  662  note  86. 

Varohaa*  bt  dlreotora  ywiewJIy 
see  Infra  XIII.  C. 

3S.  Heartt  v.  Sherman.  229  IIL  681, 
82  NB  417;  State  v.  Manhattan  Verde 
Co.,  82  Ner.  474.  109  P  442;  Harris 
V.  Sumner,  89  N.  B.  204.  And  see 
Multord  T.  Torrejr  Exploration  Co., 
45  Colo.  81,  100  F  596. 

3S.  in. — ^Newmann  ▼.  Sexton,  166 
III.  A.  617. 

Ky. — ^John  R.  Proctor  Land  Co.  r. 
Cooke,  103  Ky.  96,  44  SW  891,  19 
KyL.  1734. 

N.  Y. — Qulnn  v.  Whitney,  204  N.  T. 
363,  97  NE  724:  Williams  v.  Taylor. 
120  N.  T.  244,   24  NB  288;  Lake  Su- 

?erlor  Iron  Co.  v.  Drexel,  90  N.  Y. 
7:  Union  Trust  Co.  v.  Van  Schalcic 
156  App.  Dlv.  769.  141  NYS  946;  In- 
surance Press  V.  Montauk  Fire  De- 
tecting: Wire  Co..  103  App.  Dlv.  472, 
93  NYS  134;  Gillette  v.  Noyes,  92 
App.  Dlv.   313,  86  NYS  1062. 

Pa — ^American  Tube,  eta,  Co.  v. 
Hays,  166  Pa.  489,  SO  A  936. 

Tenn. — ^Eelley  v.  Fletcher,  94  Tenn. 
1,  28  SW  1099. 

Utah.— Colt  v.  Freed,  16  Utah  426, 
49  P  633. 

Wash.— Krlsch  v.  Inter-SUte  Fish- 
eries Co..  39  Wash.  381,  81  P  856; 
Manhattan  Trust  Co.  v.  Seattle  Coal, 
etc..  Co.,  19  Wash.  493,  63  P  961. 

Ont. — Black  v.  Carson,  etc.,  Mln. 
Co.,  Ltd..  7  DomLR  484. 

Compare  Brennan  v.  Voeler,  174 
Mass.  272,  64  NB  666  (holding;  that 
a  certain  agreement  between  pro- 
moters and  stockholders  of  a  cor- 
poration did  not  create  a  trust  as  to 
certain  shares  for  the  benefit  of  tl^e 
corporation). 

"Treasury  stock  is  stock  which  is 
returned  by  the  person  to  whom  it 
is  issued  to  the  corporation  as  a  gift 
to  sell  the  same  and  put  the  proceeds 
in  the  corporate  treasury  as  worklna 
capital."  Newmann  v.  Sexton,  166 
111.  A.  617,  619. 

34.   See  cases  in  preceding;  notes. 

sa.  Oustln  V.  llerrlU,  144  Mioh. 
498.  108  NW  408. 


poration^— a.  la  a«ii«raL  Unlesii  prevented  by 
charter  or  statutory  provision,  a  corporation  may 
undoubtedly  issue  as  collateral  security  for  a  loan 
or  other  debt  shares  of  its  stock  which  once  hsve 
been  legally  issued  and  reacquired  b^  it  by  pur- 
chase or  donation,  or  which  it  otherwise  has  in  its 
treasury  as  a  part  of  its  assets;*^  and  it  has  beea 
held  or  assumed  in  some  cases  that,  unless  prt^b- 
ited  by  some  charter  or  statutory  provision,  a  cor- 
poration may  pledge  or  mortgage  a  part  of  its  origi- 
nal unissued  Bto<£  as  security  for  a  debt  legally 
contracted.**  On  the  other  hand,  it  has  been  held 
that  shares  of  stock  which  have  never  been  issued 
by  the  corporation,  and  which  it  is  by  charter  or 
statute  prohibited  from  issuing  except  on  payment 
therefor  at  par,  cannot  legally  be  issued  bv  it  as 
collateral  security  for  a  loan  or  other  debt.**  Bat 
a  corporation,  although  expressly  prohibited  by 
charter  or  statute  from  issuing  its  shares  for  less 
than  par,  may  be  estopped  to  deny  the  validity  of 
a  pledge  of  its  unissued  shares,  after  having  re^)ed 
the  benefit  of  the  tr&ns€u:tion.**  A  charter  power 
to  pledge,  by  mortgage  or  otherwise,  the  capital 
sto^  of  a  particular  corporation  has  been  construed 
as  referring  to  actual  and  not  to  potential  stock.** 
Where  an  agreement,  under  which  stock  is  deposited 
in  trust  to  secure  bonds,  provides  a  manner  for  the 
removal  of  a  trustee  and  the  appointment  of  a  new 
trustee,  the  method  provided  must  be  pursued  in  the 
absence  of  a  good  reason  for  proceeding  otherwise.*'^ 
[i  556]  b.  Sale  by  Pledgee,  Tm^toe,  or  Hoit- 
gagae.  When  a  corporation  has  lawfully  pledged 
or  mortgaged  shares  of  its  stock,  they  may  on  de- 


36L  Knickerbocker  Importation  Co. 
v.  State  Bd.  of  Assessors,  74  N.  J.  L. 
683,    66    A   913.    7   LRAN8    886. 

87.  Blvens  v.  Hull.  68  Colo.  838. 
146  P  694.  And  see  Anderson  v. 
Scandla  Mln.  Syndicate.  26  S.  D.  558. 
128  NW  1016  (holding  that,  where 
the  owners  of  mining:  claims  formed 
a  corporation,  and  agreed  to  convey 
to  It  their  claims,  in  consideration 
of  two  million  five  hundred  tbousan4 
shares  of  stock,  the  total  amount  of 
sharea  but  the  agreement  was  not 
carried  out,  and  they  subsequently 
entered  into  a  new  agreement  by 
which  they  were  to  receive  one  mil- 
lion shares  for  their  claims,  and 
this  agreement  was  carried  out,  the 
owners  could  rescind  the  original 
agreement  and  make  the  new  arree- 
ment,  and.  when  that  was  carried  out 
by  the  conveyance  by  them  of  their 
claims  to  the  corporation  and  the 
issuance  to  them  of  one  mUIlon 
shares,  the  one  million  five  hundred 
thousand  shares  remaining  were  un- 
issued and  original  stock,  and  not 
treasury  stock). 

38.  Cfamden  Land  Co.  v.  Lewis;  101 
Me.  78.  68  A  623. 

aau.  Rochelle  Roofing  Co.  v.  Bur^ 
ley.  2^6  Mass.  349,  116  NB  478. 

38.  Patterson  v.  Ongley  Electric 
Co.,  87  Hun  462,  84  NYS  209  [aff  156 
N.  Y.  674,  49  NB  1101  mem]. 

40.  Bi«M  of  pleOgM  or  tmstM  to 
vote  SbavMi  see  infra  XII,  B. 

ZdaWllty  of  vledgeea  or  tnutesa  ■■ 
■tooUioUets  see  infra  XII,  D. 

41.  Granite  Brick  Co.  v.  Titus. 
226  Fed.  667,  141  CCA  313:  Combina- 
tion Trust  Co.  v.  Weed,  2  Fed.  24; 
Brewster  v.  Hartley,  37  Cal.  16.  30,  99 
AmD  237  (recognising  this  rule,  but 
denying  the  power  to  pledge  original 
unissued  stock);  Kinsman  v.  Flsk. 
83  Hun  494.  31  NYS  1046:  Bloomen- 
thal  v.  Ford.  ri897J  A.  C.  166  [rev 
£18961    2  Ch.   526] 


or  pledf*  of  gabMilp. 
tlOBS  see  infra  f  ^21. 

48l  U.  S. — Burgess  v.  Seligman, 
107  U.  S.  20,  2  set  10,  27  L.  ed.  369; 
Granite  Brick  Co.  v.  Titus,  226  Fed. 


^67,  141  CCA  818. 
,    Del.— .In  re  International  Radiator 
Co.,  92  A  266. 

M4.— Matthews  v.  Albert,  24  Md. 
527. 

Mo.— Union  Sav.  Assoc,  v.  Selig- 
man,  92  Mo.  686.  15  SW  680.  1  AmSR 
776  [rev  11  Mo.  A.  142,  and  overr 
Griswold  v.  Seligman.  72  Mo.  110]. 
'  Mont. — ^Parberry  v.  Woodson  Sbeep 
Co.,   18  Mont.   817,  46  P  278. 

N.  H. — Peterborough  R.  Co.  v. 
Nashua,  etc.,  R.  Co.,  69  N.  H.  S86. 

Pa.— Powell  V.  Blair,  133  Pa.  6{t, 
19  A  669. 

Eng. — Guest  v.  Worcester,  etc,  B. 
Co.,  L.  R.  4  C.  P.  •:  Asbwortb  ▼. 
Bristol,  etc,  R.  COm  IS  L.  T.  Rep. 
N.  S.   661. 

43.  Brewster  v.  Hartley,  87  (^ 
16,  99  AmD  237:  SUr  Mills  v.  Bailey, 
140  Ky.  194,  130  SW  1077,  140  AmSR 
370. 

44b  GasQuet  v.  (Crescent  City 
Brewing  Co.,  49  Fed.  496;  Peter- 
borough R.  Co.  V.  Nashua,  etc.  B. 
Co.,  59  N.  H.  386;  Bloomenthal  v. 
Ford,  118971  A.  C.  166  [rev  (1896]  2 
Ch.  626].  And  see  dictum  Powell  v. 
Blair,  133  Pa.  650,  19  A  669. 

46.  Sturges  v.  Stetson,  23  F.  Cas. 
No.  13,668.  1  Biss.  246. 

4BM.  Dlllaway  v.  Boston  Gaslight 
Co.,  174  Mass.  80,  64  NE  869. 

[a]  Befaaal  to  ohaaf*  aaaaac*- 
mMit  of  eoiporattoa.— An  averment 
In  the  bill  that  an  application  to  a 
trustee  to  effect  a  change  in  the 
management  of  the  corporation 
would  be  useless,  without  an  aver- 
ment of  any  facts  to  Indicate  it.  can- 
not avail  the  plalntifts.  Dlllaway  t. 
Boston  (ktslight  Co.,  174  UasB.  80,  64 
NE  359. 

[b]  AUesatloa  of  aagUf«Bca»-^A 
bill  to  remove  a  trustee  bolding 
stock  as  security  for  the  payment  of 
bonds,  because  the  directors  of  the 
corporations  whose  stock  It  bolds 
have  entered  into  improvident  con- 
tracts, which  accrued  to  the  benefit 
of  other  companies  in  which  such  di- 
rectors   were    financially    interested. 


Far  latw  oaaeai  daTMopmaBts  and  tfkaawea  in  the  Uw  see  cumulative  AnnotaUons,  same  tlUe,  page  and  note  number. 
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fault  be  sold  by  the  pledgee  or  under  the  mort- 
gage for  the  b^t  price  obtainable,  although  it  is 
less  than  par,  and  notvithstandii^  a  charter  or 
Btatutoiy  provision  against  the  iaane  of  stock  at 
less  than  par.^ 

[i  567]  D.  Partdenlar  Kinda  of  Stock— 1.  In 
QatnL  The  most  important  division  of  stock  is 
into  "oonim<m"  stock  and  "preferre'd"  or  "gnar- 
anteed"  stock,  the  former  being  the  ordinary  stock 
of  the  corporation  giving  no  pr^^«nce  or  special 
rights  to  one  stockholder  over  another,^'  and  the 
latter  being  stock  which  entitles  the  holders  to  a 
certain  preference  Over  the  holders  of  the  common 
stock  in  the  paj^ent  of  dividends,  this  right  and 
tlie  other  rights  of  the  holders  generally  depending 
Dpon  the  terms  on  which  the  stock  is  issued.*" 
"Quarsnteed"  stock  is  preferred  stock  npon  which 
the  dividends  are  guaranteed  by  the  corporation/' 
There  is  also  a  kind  of  stock  tmown  as  "interest- 
bearing  stock,'""  and  in  Massachusetts  there  is  a 
stock  called  "special  st6ck,"  which  will  be  consid- 
ered in  a  separate  section.'^  There  are  various 
other  terms  descriptive  of  particular  kinds  of 
stock,  or  of  stock  issued  under  particular  circum- 
stances, as  follows: 

"Debentnre"  stock.  In  England  the  Companies 
Clauses  Act  provides  for  the  creation  of  "deben- 
ture stock,"  which  is  a  charge  on  the  net  earnings 
and  profits  of  the  corporation."' 

"Drferred"  stock.  The  term  "deferred  stock," 
which  appears  often  to  be  used  as  a  synonym  for 
common  stock,  is  applied  to  that  variety  whose 
holders  are  entitled  to  no  evidence  until  some 
other  clas6  of  stockholders  is  paid.°* 

"Original"  or  "formativB'^  stock  is  "such  stock 
as  may  be  antborized  and  required  by  the  char- 
ter.'"* 

"Increased"  stock,  as  distinguished  from  "origi- 


nal" or  "formative"  stock,  is  new  or  additional 
stock  issued  by  an  existing  and  completely  organ- 
ized coiporation  under  legislative  authority  to  in- 
crease its  capital  stock." 

"Paid  np"  stock  is  stock  whi«h  has  been  fully 
paid  in,  so  that  nothing  is  dne  to  the  coiporation 
thereon." 

"Prepaid"  stock  is  stock  paid  for  in  full  when 
issued." 

"NonaaaesBable"  and  "paid  op  nontMseMable." 
Properly  speaking  "nonassessable"  stock  is  stock 
which  has  been  legally  issued  by  the  corporation  as 
fully  paid,  and  upon  which  no  assessment  can  be 
made."  Stock  upon  which  nothing  has.  been  paid 
may  be  cftlled  nonassessable  and  is  sometimes  so 
treated,  but  this  cannot  be  done  legally  where. the 
constitution  or  statute,  as  is  generally  the  case, 
requires  payment."  "  'Paid  np  nonassessable 
stock'  can  only  mean  stock  that  is  made  nonassess- 
able by  reason  of  the  fact  that  the  amount  for 
which  it  calls  has  been  fully  paid."* 

"Watered"  stock.  Watered  stock  is  that  which 
has  been  issued  as  fully  paid  up,  when  in  fact  it  is 
not." 

"Overissued"  stock.  Overissued  or  spurious 
stock  is  that  issued  in  excess  of  the  authorized 
capital  stock  and  is  therefore  void.^ 

Unissued  and  "treasury"  stock  have  already 
been  referred  to  and  explained." 

[{  658]  2.  OomiBon  Stock.  Common  stock  is  the 
ordinaiy  stock  of  the  corporation,  whether  issued 
in'  its  formation  or  afterward,  which  entitles  the 
owner  to  pro  rata  dividends  without  any  priority 
or  preference  over  any  other  shareholder  or  class 
of  shareholders  but  equally  with  all  other  stock- 
holders except  preferred  stockholders." 

Glasses  of  common  stock.  Under  a  statutory  per- 
mission to  divide  common  stock  into  classes,  the  cor- 


whera  the  trustee,  by  the  terms  of 
the  truat  aKreement,  obtlgated  Itself 
to  vote  for  such  persons  for  direct- 
ors as  the  owners  of  the  pledged 
stock  should  designate,  ao  long  as 
there  was  no  default  in  the  payment 
of  interest  on  the  debt  for  which  It 
was  pledged  or  default  in  its  terms, 
and  where  prior  to  such  contracts  a 
default  occurred  in  the  terms  of  the 
trust,  notwithstanding  which  the 
trustee  voted  for  'the  persona  who  as 
directors  entered  into  such  contracts, 
they  being  designated  by  the  owners 
of  the  stock,  and  which  does  not  al- 
lege that  the  trustee  knew  of  the 
default  at  the  time  It  so  voted,  is 
demurrable,  as  It  does  not  show  such 
negligence  as  will  warrant  the  re- 
moval. -Dillaway  v.  Boston  Gaslight 
Co.,  174  Mass.  80,  54  NB  3S9. 

46.  Combination  Trust  Co.  v. 
Weed,  2  Fed.  24;  Peterborough  K.  Co. 
V.  Nashua,  etc.,  R.  Co.,  &»  N.  H.  t86. 

47.  See  infra  f  S58. 

48.  See  Infra  9  &fi9  et  seq. 
4*.    See  infra  I   659. 

B&    See  Infra  }  687. 

61.    See  infra  f  588. 

88,  In  re  Bodman,  C1891]  3  Ch. 
135;  Attree  v.  Hawe,  9  Cai.  D.  837 
(per  James,  L.  J.). 

[a]  •Vxomimtmer  atotik"  dlatiii. 
IWriisa.  'That  there  is  a  material 
dliference  between  debenture  stock 
and  proprietary  stock  is  plain  on  re- 
terrlns  to  the  Companies  Clauses 
Act,  1861  (26  &  27  Vict  c.  118),  Part 
III.,  which  regulates  the  creation  and 
isBue  of  debenture  stock.  The  holder 
of  debenture  stock  is  a  creditor  of 
the  company  with  a  security  in  the 
assets  of  the  company,  though  he 
has  not  all  the  rights  of  an  ordinary 
■ecured  creditor,  because  some  of  his 
rights  have  been  taken  away  or 
modified  by   the  Companies  Clauses 


Act,  1863.  The  hoMer  of  proprietary 
stock  is  a  member  of  the  company, 
and  has  the  right  of  participating  In 
the  dividends  or  net  profits  of  the 
company — that  Is,  the  profits  de- 
clared after  all  working  expenses 
and  previous  charges,  including  in- 
terest on  borrowed  capital,  have  been 
paid.  The  holder  of  debenture  stock 
is  not  a  member  of  the  company,  and 
receives  only  a  fixed  rate  of  Interest, 
whatever  the  net  .profits  may  have 
been.  By  sect.  23  it  la  directed  that 
debenture  stock  with  the  interest 
thereon  shall  be  a  charge  on  the  un- 
dertaking, prior  to  all  'shares  or 
stock'  of  the  company;  and  by  sect. 
24  the  Interest  thereon  is  to  have 
priority  over  all  dividends  or  inter- 
eat  on  any  'shares  or  stock  of  the 
company,  whether  ordinary,  or  pref- 
erence, or  guaranteed;'  so  that,  on 
the  face  of  these  two  sections,  a  dis- 
tinction is  made  between  debenture 
stock  and  other  .  shares  or  stock. 
Then  sect.  25  gives  the  holders  of 
the  prescribed  amount  of  debenture 
stock  the  right  to  obtain  the  ap- 
pointment of  a  receiver,  if  the  inter- 
est is  in  arrear;  but  the  most  mate- 
rial difference  between  the  holders 
of  debenture  stock  and  the  holders 
of  proprietary  stock  is  to  be  found 
in  sect.  31^  which  provides  that  the 
holder  of  debenture  stock  is  not  en- 
titled to  be  present  or  vote  at  any 
meeting  of  the  company.  Debenture 
stock,  therefore,  stands  in  a  mate- 
rially different  position  from  that  oc- 
cupied by  proprietary  or  capital 
stock  of  the  company:  In  other 
words,  debenture  stock  is  borrowed 
money  capitalised  for  purposes  of 
convenience."  In  re  Bodman,  [18911 
3  Ch.  136,  137. 

53.    Cook  Stock,  Stockholders,  etc., 
J  13. 


64.  Gettysburg  Nfi,t,  Bank  v.  Brown, 
95  Md.  367,  388,  52  A  976,  93  AmSR 
339;  Baltimore  City  Pass.  R.  Co.  v. 
Hambleton,  77.  Md.  341,  846,  347,  26 
A  279. 

56.  Gettysburg  Nat  Bank  v. 
Brown,  95  Md.  367,  886,  62  A  676,  98 
AmSR  339;  Baltimore  pity  Pass.  R. 
Co.  v.  Hambleton,  7^  Md.  341,  846,  26 
A  279.     See  Infra  {  723  et  seq. 

56.  Johnson  v.  National  BIdg. 
etc.,  Assoc,  125  Ala.  465,  28  8  2,  82 
AmSR  267;  Cashen  v.  Southern  Mut 
Bldg.,  etc.,  Assoc,  114  Oa.  983,  990,  41 
SB  61;  San  Antonio  St  R.  Co.  v. 
Adams,  88  Tex.  125,  130,  26  SW  1040. 
See  infra  i  690  et  seq. 

67.  Johnson  v.  National  Bldg.. 
etc.,  Assoc.,  125  Ala.  466,  28  S  2,  82 
AmSR  257. 

S8.  San  Antonio  St  R.  Cot  r. 
Adams,   87  Tex.  126,   26  SW  1040. 

Dtr.  San  Antonio  St.  R.  Co.  v. 
Adams,  87  Tex.  1'25,  26  SW  1040.  See 
infra  I  690  et  seq. 

60.  San  Antonio  St.  R,  Co.  v. 
Adams,  87  Tex.  126,  181,  26  SW 
1040. 

n.  Lester  v.  Bemis  Lumber  Co., 
71  Ark.  379,  883,  74  SW  618;  Colonial 
Trust  Co.  V.  McMillan,  188  Mo.  547, 
87  SW  933,  107  AmSR  336;  Lee  y. 
Cameron,  (Okl.)  169  P  17.  Sea  infra 
{  690  et  seq. 

OB.     See  supra  i  547. 

83!    See  supra  ii  552-S64. 

84.  Storrow  v.  Texas  Cons.  Com- 
press, etc.,  Mfg.  Assoc.,  87  Fed.  612, 
81  CCA  139.  >•>.>•    »»», 

[a]  siviOenA  pagrlae  atoOk«— (1)  A 
term  'used  to  characterise  the  whole 
capital  stock,  and  to  express  its 
quality.  Struthers  ▼.  Clark,  30  Pa, 
210.  (2)  It  applies  only  to  stocks 
actually  paying  dividends,  and  not  to 
stocks  which  may  at  some  time  pay 
dividends.  Chappell  v.  Chappell,  123 
Ky.  6ifl.  99  SW  969,  30  KyL  936^ 
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poration  may  issne  a  class  of  common  stocr  without 
voting  power."" 

[%  559]  3.  Preferred  and  Guaranteed  Stock — a. 
Se^^tions.  "Preferred"  or  "preference"  stock 
is  80  called  became  the  holders  are  given  a  prefer- 
ence of  some  soirt  over  the  ordinary  stockholders; 
and  it  may  be  defined  generally  as  stock  entitling 
the  owner  thereof  to  cestain  dividends  ont  of  the 
profits  earned  by  the  corporation  in  priority  to  any 
distributicm  of  profits  to  the  holders  of  -common 
stock,^  although  it  may  take  various  forms  and 
confer  various  rights,  powers,  and  privileges,  ac- 
cording to  the  desire  or  ingenuity  of  the  stockhold- 
ers and  the  necessity  of  the  corporation  itself." 
The  term  "gniaranteed  stock"  is  sometiines  used  as 
synonymous  with  preferred  stock,  but  properly 
speaking  it  applies  to  preferred  stock  on  which  the 


jMyment  of  the  dividend  is  guaranteed,"'  and  a  dis- 
tinction is  sometimes  drawn  to  the  effect  that  guar- 
ante<;d  stock  is  entitled  to  arrears  of  dividends, 
while  ordinary  preferred  stock  is  not.°* 

[%  560]  b.  Issue  and  Validity— (1)  Power  to 
Ittne— (a)  Express  Onmt  of  Power."  ^  Sometimes 
the  power  to  issue  preferred  stock  is  expressly  con- 
ferred by  the  charter  of  a  cdrporation  or  the  gov- 
ernii^  statute,  or  by  the  articles  of  incorporation 
under  statutory  authority,  and  in  such  case  of 
course  the  issue  is  clearly  valid,  even  as  against 
existing  stockholders  who  may  object,  if  the  pro- 
visions of  the  charter  or  statute  and  articles  are 
complied  with  and  the  stock  is  issued  by  proper 
corporate  authonty.'"  It  is  inunaterial  that  the 
capital  stock  has  already  been  fixed  and  issued,  if 
authority  may  be  found  for  issuing  additional  and 


Am  to  atTUaada  see  Infra  (9  1207- 
12«8. 

e4W.  General  Inv.  Co.  T.  Bethle- 
hem Steel  Corp.,  87  N.  J.  Ekj.  834,  100 
A  S47. 

so.  U.  S. — Storrow  v.  Texas 
Cons.  Compress,  etc.,  Assoc.,  87  Fed. 
612,    21   CCA   189. 

Ga. — Totten  y.  Tlson,  S4  Oa.  139; 
CoKseshall  v.  GeorKia  L<and,  etc.,  Co., 
14   Qa.  A   637,   82  SB  lt6. 

Me. — Spear  v.  Rockland-Rockport 
Lime  Ca,  113  M«.  286,  93  A  764:  Bel- 
fast, etc..  R.  Co.  V.  Belfast,  77  Me. 
446,  1  A  3S2. 

Md. — Scott  V.  Baltimore,  etc.,  R. 
Co..  »S  Md.  476,  49  A  327. 

Minn. — ^Bootb  v.  Union  Fibre  Co., 
JS7  Minn.  7,  162  NW  677,  678  [cit 
Cyc]. 

R.  I. — ^Taft  V.  Hartford,  etc.,  R. 
Co„  8  R.  I.  310,  6  AmR  676. 

8.  C. — State  v.  Cheraw,  etc.,  R.  Co., 
16   S.  C.   624. 

Vt — Cbaffee  v.  Rutland  B.  Co.,  66 
Vt.  110. 

Va.— Kaln  v.  Angle,  111  Va.  415, 
69    SE   366. 

En  g.-— Crawford  v.  North-eastern 
R.  Co.,  2  Jur.  N.  S.  10»3;  Henry  ▼. 
Great  Northern  R.  Co.,  4  Kay  &  J. 
1,  70  Reprint  1.    . 

"Common  stock  differs  in  many 
ways  from  what  Is  termed  'preferred 
stock.'  The  owner  of  the  former  Is 
entitled  to  an  equal  pro  rata  divi- 
sion of  the  profits.  If  there  be  any. 
but  has  no  advantage  of  any  other 
shareholder  or  class  of  shareholders 
of  common  stgfck.  Preferred  stock, 
on  the  other  hand,  generally  entitles 
its  owner  to  dividends  out  of  the 
net  profits  before  and  In  preference 
of  the  holders  of  the  common  stock. 
Generally,  the  rights,  powers,  and 
privileges  of  preferred  stockholders 
depend  upon  the  terms  upon  which 
it  is  Issued;  preferred  stock  making 
a  multiplicity  of  forms,  according 
to  the  desire  or  ingenuity  of  the 
stockholders,  and  the  necessity  of 
the  corporation  itself."  Storrow  v. 
Texas  Cons.  Compress,  etc.,  Assoc, 
87  Fed.  612,  616,  31  CCA  139. 

Under  St.  March  6,  1870,  67  Oh. 
L.  p  26.  it  "Is  created  by  the  owners 
of  the  common  stock  for  the  purpose 
of  putting  the  company  in  which 
they  are  proprietors  on  a  firmer 
footing  and  giving  It  better  credit, 
and  for  this  purpose  they  take  in 
witli  them,  as  proprietors,  or  con- 
sent to  the  creation  of  a  class  of 
shareholders,  or  stockholders,  who 
are  to  share  in  the  profits  of  the 
corporation  in  preference  to  them- 
selves, and  who,  as  between  the  com- 
mon and  preferred  stockholders,  are 
first  to  be  paid  th«'.r  dividends  on 
the  capital  invested  by  them  in  the 
stock  of  the  corporation."  Burt  v. 
Rattle,  31  Oh.  St.  Ill,  123.  As  used 
In  a  statute  empowering  counties  to 
issue  bonds  in  subscription  for  pre- 
ferred stock  of  a  railroad  company, 
the  term  was  said  to  mean  "preferred 
capital  stock,  or  a  preferred  Interest 
In  the  money  paid  in  by  stockholders. 


divided  into  shares  and  represented 
by  certificates  showing  the  shares 
or  each  holder:"  the  word  "preferred" 
being  intended  "to  give  the  counties 
some  advantage  over  others  holding 
a  similar  interest,  and  occupying 
(without  that  word)  the  same  posi- 
tion to  the  company  as  the  counties, 
and  who,  but  for  the  county  being 
preferred,  would  stand  with  them  on 
the  same  plane."  State  v.  Cheraw, 
etc.,   R.  Co.,  16   S.  C.  624,   630. 

The  holder  of  preferred  shares 
may  say:  "Nobody  shall  have  any 
portion  of  the  profits  of  the  company 
until  I  have  been  paid  my  .  .  .  divi- 
dend." Henry  v.  Great  Northern  R. 
Co.,  4  Kay  Sc,  J.  1,  70  Reprint  1,  14 
faff  1  De  G.  &  J.  606,  68  EngCh  470, 
44  Reprint  868]. 

86.  Storrow  v.  Texas  Cons.  Com- 
press, etc.,  Assoc,  87  Fed.  612,  31 
CCA  139  (quoted  in  preceding  note): 
Scott  V.  Baltimore,  etc.,  R.  Co.,  93 
Md.  476,  497,  49  A  327;  Heller  v. 
National  Mar.  Bank,  89  Md.  602,  43 
A  800,  78  AmSR  212,  46  L.RA  438: 
Hackett  v.  Northern  Pac.  R.  Co.,  36 
Mlsc  583,  73  Nl«  1087.  See  infra 
{   673  et  seq. 

"Ordinarily  .  .  'preferred  stock' 
Is  understood  to  designate  such  stock 
as  is  entitled  to  dividends  from  the 
income  or  earnings  of  the  corpora- 
tion before  any  other  dividend  can 
be  paid.  .  .  .  Yet  to  determine 
in  each  case  the  special  properties 
and  qualities  it  possesses,  resort 
must  be  had  to  the  statute  or  con- 
tract under  which  it  was  Issued." 
Scott  v.  Baltimore,  etc.,  R.  Co.,  93 
Md.  475,  497,  49  A  327. 

It  "gives  the  holders  a  priority  of 
dividends,  and  no  priority  of  assets 
or  capital  unless  expressly  stipulated 
for."  Jones  v.  Concord,  etc,  R.  Co., 
67  N.  H.  234.  238,  80  A  614,  68  AmSR 
650.     See  infra  f  680. 

[a]  "Prvferamoe  stock"  means 
stock  that  has  any  adyantage  over 
other  stock  and  is  not  confined  to 
stock  having  a:  preference  in  regard 
to  the  payment  of  dividends,  al- 
though it  Is  usually  shown  by  the 
contract  to  mean  stock  having  a 
preference  in  regard  to  the  payment 
of  dividends.  Dunsmuir  v.  Colonist 
Printing,  etc.,  Co.,  Ltd.,   9   B.   C.   276. 

87.  Storrow  v.  'Texas  Cons.  Com- 
press, etc.,  Assoc,  87  Fed.  612,  31 
OCA  139;  Taft  V.  Hartford,  etc, 
R.  Co.,  8  R.  I.  310,  6  AmR  676; 
Chaffee  v.  Rutland  R.  Co.,  56  Vt. 
110;  Gordon  v.  Richmond,  etc,  R. 
Co..  78  Va.   601. 

88.  Boardman  v.  Iiakei  Shore,  etc., 
R.  Co.,  84  N.  Y.  167;  Dickinson  v. 
Chesapeake,  etc,  R.  Co.,  7  W.  Va. 
390;  Henry  v.  Great  Northern  R.  Co., 
4  Kay  &  J.  1,   70  Reprint  1. 

BlCM  to  amMts  or  onmnlattTa 
dlvUemOs  see  infra  9  578. 

68.  After  ereattoa  of  oozpoiattoB 
see  infra  f  661  et  seq. 

70.  U.  S.— St  John  v.  Brie  R.  Co., 
22  Wall.  136,  22  L.  ed.  743;  In  re 
Sharwood  Shoe  Corp.,  192  Fed.  946; 
Hackett  v.  Northern  Pac.  R.  Co.,  140 


Fed.  717;  Bard  v.  Banlgan.  39  Fed. 
13  Jaff  134  U.  8.  291,  10  SCt  66S, 
38  L.  ed.  932];  Taylor  v.  South,  etc 
Alabama  R.  Co.,  13  Fed.  158,  4  Woods 
676. 

Cal. — California  Tel.,  etc^  Co.  v. 
Jordan,  19  CaL  A.  636,  126  P  698. 

Conn. — Butler  v.  Beach,  82  Conn. 
417,  74  A  748. 

Ga, — HazIehuvBt  v.  Savannah,  etc, 
R.   Co.,   43  CSa.   13. 

Ind. — E!vansvUl&  etc,  Stralgfat 
Line  R.  Co.  v.  BvansvUlek  15  Ind. 
396. 

&r.— Covington  v.  Covlncton.  etc. 
Bridge  Co.,  10  Bush  69. 

Me. — ^Belfast,  etc,  R.  Co.  v.  Bel- 
fast, 77  Me.  446.  1  A  8<8:  Bates  v. 
Androscoggin,  etc,  R.  Co.,  49  Me. 
497. 

Mass. — Page  v.  Whittenton  Mfg. 
Co.,  211  Mass.  424,  97  NB  1006;  Bar- 
nard V.  Vermont,  etc.,  R.  Co.,  7  Allen 
513;  Cunningham  v.  Vermont,  etc, 
R.  Co.,  12  Gray  411;  Waterman  v. 
Troy,  etc.,  R.  Co.,  8  Gray  433(  Wright 
v.  Vermont,  etc,  R.  Corp.,  12  Cusb. 

Mich. — Foote  V.  Greilick.  166  Mich. 
636,  182  NW  473;.  Lockhart  v.  Van 
Alstyne,  31  Mich.  76,  18  AmR  156: 
McLau^lln  v^  Detroit,  etc,  R.  Co, 
8  Mich.  100. 

N.  J. — Wllcoz  V.  Trenton  Potteries 
Co.,  64  N.  J.  Bq.  173,  63  A  474. 

N.  Y.— Kent  V.  Quicksilver  Mia. 
Co.,  78  N.  T.  169;  Hinckley  v. 
Schwaricbild,  etc.,  Co.,  107  App.  DIv. 
470.  95  NYS  357  [aff  46  Mlsc  176. 
91  NYS  893  (app  dism  198  N.  Y.  599 
mem,  86  NB  1125  mem)];  Prouty  v. 
Michigan  Southern,  etc.,  R.  Co..  1 
Hun  656;  Magee  v.  Badger,  30  Barb. 
246:  Hackett  v.  Northern  Pac  R,  Co.. 
36   Misc.  683.  73  NYS  1087. 

Pa. — Persons,,  etc,  Co.  y.  Lipps. 
219  Pa.  99,  67  A  1081;  West  Chester. 
etc.,  R.  Co.  v.  Jackson,  77  Pa.  321; 
Hoffman  v.  Pennsylvania  Ware- 
housing, etc.,  Co.,  1   Pa.  Co.  698. 

R.  I.— Taft  V.  Hartford,  etc.  R. 
Co.,  8  R.  I.  310,  6  AmR  575. 

S.  C. — State  V.  Cheraw,  etc,  R. 
Co.,  18  S.  C.  524. 

Tenn. — Memphis  Grain,  etc,  Co.  v. 
Memphis,  etc.,  R.  Co.,  85  Tenn.  703. 
5  SW  52,  4  AmSR  798. 

Vt.^ — Chaffee  v.  Rutland  R.  Co..  55 
Vt.  110;  Richardson  v.  Vermont,  etc, 
R.  Co.,  44  Vt  613:  Rutland,  etc.  R. 
Co.  V.  Thrall,  86  Vt.  5S7. 

Bng. — ^Underwood  v.  London  Music 
Ibll,  Ltd.,  [1901]  2  (Th.  309;  Bich- 
baum  V.  Chicago  Grain  Elevators. 
Ltd.,  [1891]  3  Ch.  <69:  In  re  DIcido 
Pier  Co.,  [1891]  2  Ch.  354;  In  re 
Brighton,  etc.,  R.  Co.,  44  Ch.  D.  28: 
In  re  Brldgewater  Nav.  Co.,  39  Ch. 
D.  1;  In  re  South  Durham  Breir«ry 
Co.,  31  Ch.  D.  261;  Ashbnry  v.  Wat- 
son, 30  Ch.  D.  876:  Guinness  v.  Ire- 
land Land  Corp.,  22  Ch.  D.  349;  In 
re  Anglo-Danublan  Steam  Nav.,  etc . 
Co.,  L.  R.  20  Bq.  339-  Henry  v.  (3reat 
Northern  R.  Cte.,  1  De  G.  *  J.  606. 
58  BngCh  470,  44  Reprint  858; 
Fielden  v.  Lancashire,  etc,  R.  Co..  2 
De   O.    &   Sm.    531.    64    Reprint    237: 


For  later  oasaa,  dcvelopnMBta  and  ohaBfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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preferred  shares.^  In  England  new  charter  clauses 
may  be  substituted  for  the  original  ones  which 
afford  Bueh  authority;"' and  in  the /United  States, 
under  a  statute  in  existence  at  the  time  of  the  creap- 
tion  of  a  corporation,  authorizing  the  amendment 
of  articles  of  incorporation  by  majority  vote,  it  has 
been  held  that  articles  of  incorporation  may  be 
amended  hy  nfajority  vote  so '  as  to  authorize  the 
issue  of  preferred  stock  notwithstanding  the  dissent 
of  existing  stockholders."  Such  an  amendment 
may  be  adopted  under  authority  of  a  statute  en- 
acted after  creation  of  the  corporation  if  stock- 
holders do  not  object,^*  end  in  some  jurisdictions  it 
may  be  adopted  by  a  majority  even  against  the 
dissent  of  the  minority.'* 

Tenna  and  conditionB.  Where  s  corporation  is 
anthorized  to  issue  preferred  stock,  on  a  vote  of  a 
majority  of  its  stockholders  or  otherwise  without 
any  conditions,  the  corporation  may  Attach  such 
conditions  €is  it  chooses;  and  they,  when  agreed  to 
by  the  holders  of  such  stock,  become  the  ccmtraot 
between  it  and  them.'* 

[§  561]  (b)  When  Pomr  Is  Not  Ezpresslr 
Oraated  at  Creation  of  Oorporation — aa.  In  Oen- 
enL  Even  when  the  charter  or  governing  statute 
does  not  expressly  grant  the  power  to  create  and 
issae  prefisired  stock,  the  power  to  do  so  with  the 
consent  of  all  the  incorporators  or  stockholders 
nevertheless  exists^  in  the  absence  of  express  or 
implied  prohibition."  Thus  in  organizing  a  corpo- 
ration, the  incorporators  may  classify  its  stock  and 
provide  for  a  preference  of  one  class  over  another 
in  respect  of  both  capital  and  dividends,  in  the 
absence  of  a  prohibition  in  the  charter  or  govern- 


ing statute;'^  and  there  seemis  to  be  no  doubt  that 
a  corporation  may  assume  this  power,  by  a  clause 
to  that  effect  in  its  articles  of  association  or  other 
instrument  of  incorporation,  so  that  a  majority  may 
order  such  shares  to  be  issued  contrary  to  the  wiU 
of  the  minority."*  And  where  a  corporation  has 
been  .  created  without  prescribing  how  the  shares 
shall  be  issued,  but  leaving  the  question  to  be  den 
termined  by  the  corporation,  and  there  is  no  statu- 
tory prohibition  in  the  way,  it  may,  before  offering 
its  stock,  provide  by  its  by-laws  or  otherwise  for 
the  issuing  of  preferred  stock,  and  then  offer  its 
stock  to  the  public  for  subscription,  as  subscribers 
will  then  know  what  to  expect,  and  will  contract 
and  be  bound  accordingly.^  When  this  is  not  done, 
however,  but  on  the  contrary  the  stock  is  divided 
into  equal  shares,  or  into  a  certain  amount  of  com- 
mon stock  and  a  certain  amount  of  preferred,  and 
is  so  issued  or  subscribed  for,  no  right  to  create 
preferred  stock  or  additional  preferred  stock  being 
resexved,  the  stockholders  acquire  a  vested  right  to 
share  in  the  earnings  of  the  corporation  and  in  its 
property  on  dissolntion  in  accordance  with  their 
ecptract,  and  this  right  cannot  be  impaired,  by 
by-laws  or  otherwise,  without  their  consent,  by  the 
subsequent  creation  and  issue  of  preferred  stock, 
or  by  changing  e^psting  common  stock  into  pre- 
ferred, unless  it  is  done  under  valid  legislative  aa- 
thority.'^  In  other  words,  where  the  common  shares 
have  been  subscribed  and  the  rights  of  the  common 
stockholders  have  become  fixed,  then,  in  the  absence 
of  a  preexisting  statute  authorizing  it,  preferred 
stock  cannot  be  issued,  so  as  to  prejudice  the  com- 
mon stockholders  or  to  postpone  their  right  to  divi- 


Hutton  V.  Scarborough  CUft  Hotel 
Co..  2  Dr.  &  Sm.  621,  «2  Reprint  717; 
Uatthews  v.  Great  Northern  R.  Co., 
5  Jur.  N.  S.  284;  Melhado  v.  Hamil- 
ton, 28  L.  T.  Rep.  N.  S.  678  [app 
diam  29  L..  T.  Rep.  N.  S.  384]. 

Ont. — ^Manes  Tailoring  Co.,  Ltd.  v. 
Wlllson,  14  Ont.  L..  89,  9  OntWR  209: 
Nelson  Coke,  etc..  Co.  v.  Pellatt,  4 
Ont  L.  481,  1  OntWR  69B. 

Compllano*  with  proBczlliad.  ooar 
dUona  and  zaaubmuaats  see  infra 
1  SC6. 

AstlKattx  of  dlxooton  see  Infra 
i.568. 

71.  Underwood  v.  London  Music 
Hall,  Ltd.,  ri9011  2  Ch.  309;  Har- 
rison ▼.  Mexican  R.  Co.,  L.  R.  19  Kq. 
1$8. 

[a]  AltmraOan  of  holdara'  xlcbta. 
—In  England,  where  the  memoran- 
dom  of  aaaociatlon  of  a  company 
contains  a  statement  that  the  orig- 
inal preference  shares  therein  men- 
tioned shall  confer  a  rli^t  to  a  fixed 
comnlatlve  preferential  dividend,  but 
alao  contains  a  power  for  the  com- 
pany to  Issue  new  shares  on  such 
special  conditions,  as  to  priority  or 
postponement,  either  for  dividends 
or  repayment  of  principal,  as  the 
company  may  determine,  the  com- 
pany has  iKJWer  to  Issue  new  prefer- 
ence shares  to  rank  part  passu  with 
the  original  preference  shares  with- 
ont  uterlng  the  memorandum. 
Underwood  v.  London  Music  Hall, 
Ltd.,  [19011  2  Ch.  >09. 

n.  In  re  Bridgewater  Nav.  Co.,  S9 
Ch.  D.  1.  . 

[a]  Ttaat  a  IbnttoA  eonpaay  In 
Bngftad,  authorised  to  issue  prefer- 
ential shares,  may  issue  such  shares 
to  its  Itoembera  as  fully  paid  up  in 
consideration  of  an  equivalent  num- 
Ixr  of  common  shares  see  In  re 
County  Palatine  Loan,  etc.,  Co.,  L. 
R.  9  Ch.  54;  Blchbaum  v.  Chicago 
Grain  Elevators,  Ltd.,  [1891]  1  Ch. 
459.  Compare  Trevor  v.  Whltworth, 
12  App.  Caa.  409. 

73.  In  re  Bharwood  Shoe  Corp., 
1»2  Fed.  94B. 

7*,  California  Tel.,  etc.,  Co.  v. 
Jordan,   1»   CaL   A.  -SSt,    126   P   fit 


(amendment  by  a  two-thirds  vote 
under  statute) ;  Page  v.  Whittenton 
Mfg.  Co.,  211  Mass.  424,  97  NB  1008: 
Foote  V.  Greilick,  166  Mich.  636,  132 
NW  478;  Gordon  v.  Richmond,  etc., 
R.  Co..  78  Va.  601. 

75.    See  infra  i  E65. 

78.  Scott  V.  Baltimore,  etc,  R.  Co., 
93  Md.  475,  49  A  327;  Hackett  v. 
Northern  Pac.  R.  Co.,  86  Misa  683, 
73  NTS  1087.  See  also  supra  {  659 
text  and  note  66;  Infra  i  673  et  seq. 

77.  U.  S. — Warren  v.  King,  lOi 
V.  a.  389,  2  set  789,  37  L.  ed.  769; 
Ellsworth  V.  Lyons,  181  Fed.  56,  104 
CCA  1;  Toledo  R.  Co.  v.  Continental 
Trust  Co..  96  Fed.  497,  36  CCA  156: 
Hamlin  v.  Toledo,  etc,  R.  Co..  78 
Fed.  664    24  CCA  271,  36  LRA  826. 

Ga — Haxlehurst  v.  9avannaji,  etc., 
R.  Co.,  43  Ga.  13. 

111. — Cratty  v.  Peoria  Law  Library 
Assoc,  219  in.  616,  76  NE  707  (rev 
120  111.  A.  696];  Higgins  v.  Lansingh, 
154  111.  301,  40  NE  f62   (semble). 

N.  J. — McGregor  v.  Home  Ins.  Co., 
33   N.  J.  Eq.   181. 

N.  Y. — Matter  of  Seneca  Oil  Co., 
163  App.  Dlv.  594,  138  NYS  78  (aff 
208  N.  Y.  646  mem,  101  NE  1121 
mem]. 

Oh. — Miller  v.  Ratterman,  47  Oh. 
St.  141;  Palnesville  Nat.  Bank  v. 
King  Varnish  Co..  8  Oh.  Cir.  Ct.  563, 
4  Oh.  Cir.  Dec.  611. 

Va. — Gordon  v.  Richmond,  etc.,  R. 
Co„   78  Va.  601. 

Eng. — In  re  Bangor,  etc..  Slate, 
etc.,  Co.,  L.  R.  20  Eq.  59. 

And  see  other  cases  infra  this  and 
subsequent  sections. 

78.  U.  S. — ^Warren  v.  King,  108 
U.  S.  S89,  2  set  789,  27  L.  ed.  769; 
Toledo  R.  Co.  v.  Continental  Trust 
Co.,  96  Fed.  497,  36  CCA  156  [reh 
den  96  Fed.  784,  37  CCA  587  (mod 
82  Fed.  642,  86  Fed.  929)1;  Hamlin 
v.  Toledo,  etc.,  R.  Co.,  78  Fe4  664, 
24  CCA  271,  36  LRA  826. 

Ga. — Haxlehurst  v.  Savannah,  etc., 
R.  Co.,  43  Ga.  18. 

Mich. — Lockhart  v.  Van  Alstyne, 
81  Mich.  76,  18  AmR  166. 

N.  J. — McGregor  v.  Home  Ins.  Co., 
t*  N.  J.  Eq.  181. 


N.    T.— Kent    v.    Quicksilver    Mln. 
Co.,   78  N.  T.   159,   178;  Marklove  v.  \ 
UUca,   etc.,   R.  XU>.,   48  Misc.  258,   96 
NYS  796. 

Oh. — Miller  v.  Ratterman,  47  Oh. 
St.   141,   24  NB  496. 

„  Va. — Gordon  v.  Richmond,  etc,  B.     i 
Co.,   78   Va.  601. 
^Eng. — In    re    Bangor,    etc.    Slate, 
etc.,  Co.,  L.  R.  20  Bo.  59. 

7».  Roberts  v.  Roberts-Wicks  Co., 
184  N.  Y.  257,  77  NB  13,  112  AmSB 
607,  3  LRANS  1034,  6  AnnCss  213: 
Harrison  v.  Mexican  R.  Co.,  L.  R.  19 
Eq.  368;  In  re  Bridgewater  Nav.  Co., 
39  Ch.  D.  1;  In  re  South  Durham 
Brei*ery  Co.,  31  Ch.  D.  261.  And  see 
cases  in  preceding  note;  and  supra 
{  660. 

80.  Hamlin  v.  Toledo,  etc,  R.  Co., 
78  Fed.  664,  24  CCA  271,  36  UuL 
826;  Cratty  v.  Peoria  Law  Library 
Assoc.  2ia.  111.  616,  76  NE  707  [rev 
120  UL  A.  596];  Gardner  Sav.  Bank 
V.  Taber-Prang  Art  Co.,  189  Mass. 
363,  75  NB  fOS:  Davis  v.  Second 
Universalist  Meeting-house,  8  Mete. 
(Massj  321;  Kent  v.  Quicksilver 
Mln.   Co.,   78  N.  T.   159,   lf8. 

81.  Ga. — Atlanta  Steel  Co.  v. 
Mynahan,  138  Ga.  668,  75  SE  980. 

III. — Higgins  V.  Lansingh,  154  111. 
301,  40  NE  362  (dictum). 

N.  J. — Einstein  v.  Raritan  Woolen 
Mills,   74    N.   J.  Eq.    624,   70   A   295. 

N.  Y. — Campbell  v.  American 
Zylonlte  Co.,  122  N.  T.  465.  26  NB 
853.  11  LRA  596:  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  T.  169;  Ernst  v.  Bl- 
mlra'  Munici^l  Impr.  Co.,  24  Misc 
583,  64  NYS  116.       ^ 

Tenn. — Knoxville,  etc,  R.  Co.  v. 
KnoxviUe,  98  Tenn.  1,  37  SW  883; 
Elevator  Co.  v.  Memphis,  etc.,  R.  Co., 
86  Tenn.  703,  6  SW  62,  4  AmSR  798. 

Bng. — Andrews  y.  Gas  Meter  Co., 
[1897]  1  Ch.  361;  Ashbury  v.  Watson, 
80  CHi.  D.  376;  Guinness  y.  Ireland 
Land  Corp.,  22  Ch.  D.  349;  Harrison 
v.  Mexican  R.  Co.,  L.  R.  19  E^l.  868: 
Hutton  V.  Scarborough  CUfl  Hotel 
Co.,  2  Dr.  &  Sm.  614,  62  Reprint  715 
[afl  4  De  G.  J.  *  8.  672.  69  BngCHi, 
614,  46  Reprint  1079);  L(ndley  OompJp 
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dendo,  without  mutnimons  eongenf  No  implied 
power'  exists  in  a  coiporation  thus  to  create  in- 
equalities among  its  stoekholders.  No  such  power 
is  granted  in  a  clause  in  a  charter  conferring  "such 
additional  power?  as  may  1^  convenienf  for  the 
due  and  successful  execution  of  the  powers 
granted."  Such  a  clause  will  not  legalize  a  guar- 
anty of  a  specific  dividend  on  the  shares  of  the 
corporation,  at  a  premium,  to  induce  a  subscription, 
even  though  the  guaranty  is  in  part  in  considera- 
tion of  services  rendered  by  the  subscriber  to  the 
company.** 

No  such  power  as  against  unregistered  stock- 
holderg.  The  role  above  stated  extends  so  far  ttiat, 
although  all  the  registered  stockholders  consent  to 
the  issue  of  preferred  shares,  their  action  will  not 
be  allowed  so  to  operate  as  to  affect  the  rights  of 
any  purchaser  of  common  shares  who  has  not  as 
yet  been  r^stered  as  an  owner  of  them  on  the 
books  of  the  corporation.^  ' 

Presmpption  as  to  consent.  On  a  transfer  of 
stock  it  will  not  be  presumed  that  the  assignor  con- 
sented before  the  transfer  to  an  issue  of  preferred 
stock  to  the  prejudice  and  injury  of  himself  and 
other  stockholders." 

[$  562]  bb.  Under  Aathority  to  Increase  Stock. 
It  has  been  said  that,  where  a  corporation  whose 
stock  is  divided  into  common  and  preferred  shares 
is  authorized  by  statute  to  increase  its  capital,  and 
the  statute  is  silent  as  to  the  class  to  which  the 
increased  stock  shall  belong,  it  will  be  presumed 
that  the  legislature  meant  that  it  was  to  be  common 
stock.**  But  the  general  rule  is  that  a  general  au- 
thority to  increase  the  capital  stock  will,  in  the 
absence  of  anjrthing  to  show  a  contrary  intention, 
warrant  the  issue  of  preferred  stock,*'^  subject  of 
course  to  the  rules  stated  in  the  preceding  section.** 

In  Knglapd  a  limited  company  having  no  author- 
ity under  its  memorandum  or  articles  of  association 
to  create  any  preference  between  different  classes 
of  shares  may,  by  special  resolution,  alter  its  arti- 
cles so  as  to  authorise  the  issue  of  preferred  shares 
ty  way  of  an  increase  of  capital.*' 


[i  563]  oc.  Vndn  Pow«r  to  SaiM  m  Borrow 
Money.  It  seems  to  have  been  lield  that,  ante  a 
corporation  ut^ually  has  a  general  power  to  borrov 
money  for  corporate  puipoBeB,*"  it  may  raise  money 
by  creating  and .  issuing  preferred  stock,  without 
express  authority  and  without  the  unanimous  con- 
sent of  its  stockholders,  on  the  ground  that  sneh  a 
transaction  is  virtually  a  borrowing  of  money." 
The  better  opinion,  however,  is  to  the  contrary," 
at  least  unless  the  transaction  actually  takes  the 
form  of  a  borrowing,  as  where  the  stock  is  made 
redeemable,  and  is  issued,  like  a  bond,  merely  as 
security.** 

[i  664]  dd.  Under  Power  to  Make  and  Alter  By- 
Laws.  Nor  can  the  issue  of  preferred  stock  against 
the  dissent  of  stockholders  be  sustained  under  the 
power  to  make  or  to  alter  by-laws,  for  "the  power 
to  make  by-laws  is  to  make  such  as  are  not  incon- 
sistent with  the  constitution  and  the  law;  and  the 
power  to  alter  has  the  same  limit,  so  that  no  altera- 
tion could  be  made  which  would  infringe  a  rif^t 
already  given  and  secured  by  the  contract  of  the 
corporation."** 

[i  665]  ee.  Orant  of  Authority  tnr  Legislatnie 
after  Oreation  of  Ooiporation.  Of  course  the  legis- 
lature may  amend  the  charter  of  a  corporation  to 
authorize  issue  of  preferred  stock  with-  the  consent 
of  all  the  existing  stockholders,  or  it  may  authorize 
an  amendment  of  the  articles  of  inisorporation  for 
such  purpose  by  unanimous  consent  of  the  stock- 
holders;'°  and  in  some  cases  it  has  been  held  that 
an  act  of  the  legislature  enacted  after  the  creation 
of  the  corporation,  authorizing  it  to  issue  preferred 
stock  by  majority  vote,  or  to  amend  its  aHicles 
so  as  to  allow  such  issue,  is  valid,  and  not  an  un- 
oonstitationalSmpairment  of  the  obligation  of  the 
contracts  between  the  corporation  and  existing 
stockholders  who  may  dissent,  on  the  ground  that 
the  issuing  of  preferred  stock  is  to  be  regarded 
as  a  legitimate  mode  of  raising  money,  and  there- 
fore the  adiendment  is  in  furtherance  of  the  objects 
of  the  corporation.**  In  other  cases,  however,  it  is 
held  that  such  action  is  in  violation  of  the  contract 


"Shares  of  stock  are  In  the  nature 
"Of  choses  In  action,  and  give  the 
holder  a  fixed  right  in  the  division 
of  the  profits  or  earnings  of  a  com- 
pany 80  long  as  it  exists,  and  of  its 
effects  when  it  Is  dissolved.  That 
right  is  as  Inviolahle  as  is  any  right 
in  property,  and  can  no  more  be 
taken  away  or  lessened,  against  the 
win  of  the  owner,  than  can  any  other 
right,  unless  power  is  reserved  in 
the  first  Instance,  When  it  enters  into 
the  constitution  of  the  right:  or  is 
properly  derived  afterwards  from  a 
superior  law  giver.  The  certificate 
of  stock  is  the  muniment  of  the 
shareholder's  title,  and  evidence  of 
his  right.  It  expresses  the  contract 
between  the  corporation  and  his  co- 
stockbolders  and  himself;  and  that 
contract  cannot,  he  being  unwilling, 
be  taken  away  from  him  or  changed 
aa  to  him  without  hla  prior  derelic- 
tion, or  under  the  conaitions  above 
stated."  Kent  v.  Quicksilver  Min. 
Co.,  78  N.  T.  1B9,  179. 

as;  Ernst  v.  Elmira  Municipal 
Impr.  Co.,  24  Misc.  S8S,  54  NTS  116; 
and  other  cases  in  preceding  note. 

83.  Memphis  Grain,  etc.,  Bl.  Co. 
V.  Memphis,  etc.,  R.  Co..  86  Tenn. 
703,  6  SW  62,  4  AmSR  798. 

B*.  Campbell  v.  American  Zylonlte 
Co.,  122  NT  T.  455,  25  NB  853,  11 
L.RA  596  [rev  66  N.  Y.  Super.  562, 
*  NTS  822]  (holding  that  an  agree- 
ment signed  by  all  the  registered 
stockholders,  whereby,  in  order  to 
raise  money  to  pay  debts,  forty  per 
cent    of    the   stock   was    to    be   sur- 


rendered and  sold,  and  new  shares 
issued  in  lieu  thereof,  entitled  to 
preferential  dividends  of  ten  per  cent 
per  annum,  was  void  even  aa  against 
an  unregistered  pledgee  of  the  com- 
mon stock,  and  as  against  one  who 
purchased  the  same  ifrom  him  after 
default  in  the  payment  of  the  debt 
for  which  they  were  nledead). 

8B.  Eimst  V.  Ellmira  Municipal 
Impr.  Co.,  24  Misc.  583.  E4  NTS  116. 

ee.  Jones  V.  Concord,  etc.,  R.  Co., 
67  N.  H.  234,  240,  80  A  614,  68  AmSR 
650.    See  also  Infra  {  789. 

87.  Se«  infra  I  739. 

88.  See  supra  t  661. 

89.  Andrews  v.  Oaa  Meter  Co., 
11897]  1  Ch.  861  [overr  Hutton  v. 
Scarborough  Cliff  Hotel  Co.,  2  Dr. 
ft  Sm.  621,  62  Reprint  7171.  This 
decision  seems  to  overrule  Andrews 
V.  Gas  Meter  Co.,  Ltd.,  76  L.  T.  Rep. 
N.  S.  267,  and  Re  Hyderbad  Co..  76 
L.  T.  Rep.  N.  S.  28,  which  follow 
Hutton  V.  Scarborough  Cliff  Hotel 
Co.,  2  Dr.  &  Sm.  621,  62  Reprint  717. 

90.  See  infra  XIV,  D. 

81.  West  Chester,  etc.,  R.  Co.  v. 
Jackson,  77  Fa.  321,  327  (where  it 
was  said:  "A  corporation  may  is- 
sue new  shares  and  give  them  a 
preference  as  a  mode  of  borrowing 
money,  where  it  has  power  to  borrow 
on  bond  and  mortgage,  as  preferred 
stock  is  only  a  form  of-  mortgage." 
In  this  case,  however,  provision  was 
made  for  redemption  of  the  stock, 
and  attention  was  particularly  called 
to  this  feature  of  the  case  by  the 
court).     And    see   Haselhurst  v.   Sa- 


vannah, etc.,  R.  Co.,  43  Oa.  13,  53 
(dictum)-  Rutland,  etc.,  R.  Co.  v. 
Thrall,  36  Vt  636,  645:  Harrison  V. 
Mexican  R.  Co.,  L.  R.  19  Eq.  368,  3(1. 

93.  Kent  V.  Quicksilver  Min.  Co.. 
78  N.  T.  169,  177  (where  it  was  said, 
per  FOlger,  J.:  "The  idea  of  a  bor- 
rowing is  not  Oiled  out  unless  there 
is  in  the  agreement  therefor  a  prom- 
ise or  understanding  that  what  is 
borrowed  will  be  repaid  or  returned: 
the  thing  Itself,  or  something  like  it 
of  equal  value,  with  or  without 
compensation  .for  the  use  of  it  in 
the  meantime.  .  .  .  The  transaction 
Is  not  to  be  looked  upon  aa  other  than 
a  preference  of  one  olass  of  stock- 
holdeni  to  another;  aa  giving  to  the 
first  class  a  perpetual  Inexungulah- 
able  prior  right  to  a  portion  of  the 
earnings  of  the  company  before  the 
other  class  might  have  anything 
therefrom"). 

98.  In  re  Sharood  Shoe  Corp.,  IIS 
Fed.  945;  Totten  v.  Tlson,  64  (ia- 
139.  And  see  West  Chester,  etc  R- 
Co.  V.  Jackson,  77  Pa.  881  supra, 
note  91. 

94.  Kent  V.  Quicksilver  Min.  Co.. 
78  N.  T.  159,  182  (per  Folger.  J.). 
See  supra  1!  464,  458  et  sea.- 

95.  See  supra  <>   661.   562.  ^ 
Oenerally     ••    to    zattaoatloa    ot 

amendment  or  aeanlaaoenoe  of  atook- 
hoUers  see  supra  SI  198,  196  et  SMi. 

98.  Ky. — Covington  v.  Covington, 
etc..  Bridge  Co..  10  Bush  69. 

Mass.— Page  v.  Whittenton  MiK- 
(2o..  211  Mass.  424,  97  NE  1006.      .^ 

N.  T.— Hinckley  v.   Schwaraschlld- 
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obligation  between  the  ooiporation  and  existing 
stockholders,  and  that  it  is  therefore  unoonstitu- 
tional  as  against  a  dissentir^  stoekholder."' 

[i  566]  (c)  Ooiutitational,  Charter,  or  Statutory 
O(u>ditions  and  Kestiictions.  The  subjeet  of  cre- 
ating and  iasoing  preferred  stock  has  been  con- 
trolled or  regulated  in  some  jmisdietions  by  eon- 
stitntional,  and  in  many  by  statutory,  provisions;" 
and  of  course  a  corporation  cannot  create  or  issue 
preferred  stock  in  violation  of  an  express  prohibi- 
tion or  restriction  in  the  constitution  of  the  state, 
or  in  its  charter  or  goyeming  statnte,**  or  without 
complying  sobatantially  with  the  constitutional, 
charter,  or  statntoiy  leqairements.^    Nor  can  such 

«tc.,  Ca,  197  App.  D!v.  470,  95  NTS 
167  lafl  4B  MlBC.  176,  91  NTS  8»t 
(utp  dlsm  193  N.  T.  699  mem,  86  NE 


stock  be  issued  in  Violation  of,  or  without  compli- 
ance with,  the  provisions,  if  any,  of  the  articles  or 
other  instrument  of  incorporation,  which  is  a  part 
of  the  charter  of  a  corporation  organized  under  the 
general  law.' 

[i  567]  (d)  Oonaeiit  or  Vote  of  Existing  Stock- 
holders.  If  the  unanimous  consent  or  vote  of  ex- 
isting stockholders,  or  the  consent  or  vote  of  a 
majority  or  a  prescribed  majority  of  them,  is  re- 
quired for  the  creation  or  issue  of  preferred  stock 
by  the  constitution  of  the  state,  the  charter  or 
governing  statute,  or  the  articles  of  incorporation, 
the  requirement  must  be  complied  with  in  order 
that  the  stock  may  be  valid.^    And,  as  we  have 


112S  mem)]  (holding  that  L,.  (1901) 
c  tt4,  antnonsins  domestio  corpora- 
tions to  issue  preferred  stock  by  con- 
sent of  the  holders  of  two  thirds  of 
the  capital  atoclc,  was  *withia  the  re- 
served power  of  the  legislature  to 
alter  the  charter  of  a  corporation, 
and  authorised  a  corporation  to  Issue 
preferred  stock  by  consent  of  the 
nolders  of  two  thirds  of  the  capital 
stock,  although  at  the  time  of  the 
crganization  of  the  corporation,  L. 
(ISiZ)  c  688  f  47,  authorising  cor- 
porations to  iMue  preferred  stock  by 
the  unanimous  consent  of  the  stock- 
holders, was  in  force,  the  statute  not 
Interfering  with  vested  rights). 

Pa. — Curry  v.  Scott,  84  Pa.  270; 
Everhaxt  v.  West  Chester,  eta,  R. 
Co.,  SB  Pa.  339. 

Vt — Rutland,  etc.,  R.  Co.  v.  Thrall, 
35  Vt.  686. 

97.  Atlanta  Steel  Co.  v.  Mynahan, 
138  Ga.  668,  76  SB  980:  Einstein  v. 
Raritan  Woolen  Mills,  74  N.  J.  £q. 
624.  70  A  896. 

Am  to  jpowsv  ot  aa&MidiaMit  as 
agaiast  dlsssattag  stocUioldeni  see 
generally  supra  H  187,  193,  196. 

9e.  See  constitutional  and  statu- 
tory pro  visions;  for  example,  Ala, 
const.  (1876)  art  IS  t  >;  Const. 
(1901)  i  287  ("No  corporation  shall 
Issue  preferred  stock  without  the 
consent  of  the  owners  of  two  thirds 
of  the  stock  of  said  cori>oration"); 
Mo.  Const.  (187B)  art  12  i  10  ("No 
corporation  shall  issue  preferred 
stock  without  the  consent  of  all  the 
stockholders"):  N.  T.  Stock  Corp.  L. 
<6  ConsoL-Li.  c  69)  |  61  (by  consent 
of  two  thirds  of  the  stockholders  of 
record  given  as  required  by  the 
statute).  And  see  Re  Pakenham 
Pork  Packing  Co.,  12  Out  L.  100.  7 
OntWR  6S8.  4.  OntWR  22. 

9».  C»l. — ^Fllm  Producers  v.  Jor- 
dan, 171  C^I.   664,  164  P  606. 

Mich.— Poote  V.  Grelllck,  166  Mloh. 
636,  132  NW  478;  Continental  Var- 
.  niah,  etc.,  Co.  v.  Secretary  of  State, 
128  Mich.  821,   87  NW  901. 

N.  J. — ^Einstein  v.  Raritan  Woolen 
UIlls,  74  N.  J.  Eq.  624,  70  A  296 
(dividend  in  excess  of  that  author- 
ized by  the  charter  or  statute). 

N.  T. — Points  V.  Wabash  R.  Co., 
150  App.  Dlv.  709,  185  NTS  785,  167 
App.  Dlv.  669,  162  NTS  808,  170  App. 
Div.  803  mem,  164  NTS  1140  mem 
(construing  and  applying  the  provi- 
sion of  the  Uissouri  constitution  as 
to  the  Issue  of  preferred  stock). 

Oh. — Covington,  etc..  Bridge  Co.  v. 
Sargent,  18  Oh.  Dec  (Reprint)  695, 
1  Cine.   Super.   354. 

Pa. — Person,  etc.,  Cto.  v.  Lipps,  219 
Pa.  99.  67  A  1081  (construing  the 
New  Jersey  statute):  McManus  v. 
Philadeli^ia,  etc.,  R.  Co.,  68  Pa.  880. 

Ont — ^Manes  Tailoring  Co.,  Ltd.  v 
Wlllson.  14  Ont.  L.  89,  9  OntWR  209. 

[a]  Tlolatloa  aSscilag  oontiol  of 
eoxparatlon  and  liability  of  atook- 
hol2Un< — Under  C»v.  Code  i  290  subd 
6,  permitting  the  Issuance  of  pre- 
ferred stock,  but  declaring  that  no 
preference  shall  be  granted  or  any 
distinction  made  between  the  classes 
of  stock,  either  -as  to  the  voting 
power  or  the  liability  of  the  holders 
to  corporate  creditors,  I  807  giving 


to  stockholders  the  right  to  vote  to 
the  extent  of  the  nurober  of  isbarta 
held  by  each,  and  |  822  declaring  that 
each  stockholder  shall  be  personally 
liable  for  such  proi>ortlon  of  the  cor- 
porate debts  as  the  amount  of  stock 
or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock, 
articles  of  the  corporation  providing 
for  a  division  of .  the  capital  stock 
of  a  corporation  of  one  million  dol- 
lars into  fifty  thousand  shares  of 
common  stock  of  the  par  value  of 
one  dollar  each,  and  forty-seven 
thousand  five  hundred  shares  of  pre- 
ferred stock  of  the  par  value  of 
twenty  dollars  each,  are  contrary  to 
the  law,  for  if  the  stockholders  are 
each  allowed  to  vote  according  to 
shares,  the  holders  of  the  common 
stock  win  control  the  corporation,  al- 
though their  capital  invested  is  much 
less  than  that  of  the  holders  of  the 
preferred  stock,  "shares"  of  stock  be- 
ing but  representatives  of  value,  and 
If  the  stockholders  are  liable  for  such 
proportion  of  the  corporate  debts  as 
the  amount  of  their  shares  bears  to 
the  whole  of  the  capital  shares,  the 
holders  of  the  common  stock  will  be 
liable  In  an  excessive  amount.  Film 
Producers  v.  Jordan,  171  Cal.  664,  164 
P  606. 


[b]  Umitatlon  of  aaaomU  with  re. 
•ot  to  oapltal  stook  or  eapltal  paid 

.1)  Under  Conrro.  L.  {  7073,  pro- 
viding th#it  the  preferred  stock  shall 
at  no  time  exceed  two  thirds  of 
the  actual  capital  i>ald  in.  no  pre- 
ferred stock  oan  be  authorised  be- 
yond two  thirds  of  the  amount  of  the 
capital  actually  paid  In  at  the  time 
of  authorising  the  Issue,  (^ntlnental 
Varnish,  etc,  COk  v.  Secretary  o* 
State,  128  Mich.  621,  87  NW  901. 
(2)  But  such  a  statute  does  not  pre- 
clude the  corporation  from  taking 
proceedings  to  provide  for  the  is- 
suance of  common  .  stock  to  an 
amount  greater  than  two  thirds  of 
the  capital  stock  paid  In.  It  only 
precludes  the  Issuance  of  such  pre- 
ferred stock  to  an  amount  greater 
than  two  thirds  of  the  paid-in  capital. 
FV)0te  V.  Grelllck,  166  Mich.  686,  182 
NW  473.  (3)  In  N.  J.  Acta  of  1900 
(P.  L.  p  283),  providing  that  every 
corporation  may  create  preferred  and 
common  stock,  the  preferred  stock 
at  no  time  to  exceed  two  thirds  of 
"the  actual  capital  paid  In  cash  or 
property,"  the  words  "actual  capital" 
do  not  mean  capital  stock,  which  re- 
main as  fixed  by  the  charter,  but  the 
actual  property  of  the  corporation, 
which  varies  in  value,  and  the 
amount  of  which  is  within  the  dis- 
cretion of  the  managers.  Person, 
etc.,  Co.  v.  Upps,  219  Pa.  9l9,  109,  67 
A  1081. 

[c]  Mo  liMMaae  of  stock.— Where 
the  amended  articles  of  Incorporation 
do  not  change  nor  affect  the  number 
of  the  original  shares  of  the  capital 
stock  of  the  corporation  named  in 
Its  original  articles,  the  mere  change 
In  the  amended  articles  of  the  desig- 
nation of  a  certain  portion  of  suoh 
shares  as  preferred,  and  of  the  resi- 
due thereof  aa  common,  stock  cannot 
be  held  In  any  sense  to  be  tan- 
tamount to  increasing  or  diminishing 
the  capital  stock,  in  violation  of 
il    869   and   863  of  the  civil  code. 


California  Tel.,  etc.,  Co.  v.  Jordan, 
19  Cal.  A.  636.  126'P  598. 

[d]  Vart  pirafeRed  and  part  eoati- 
moB  stock.'  Under  a  statute  author- 
ising any  bridge  company  heretofore 
incorporated  for  the  purpose  of  bridg- 
ing the  Ohio  river  to  Increase  Its 
stock  to  two  million  dollars,  and  "to 
make  such  increased  stock  preferred 
stock,"  and  providing  for  dividends 
of  fifteen  per  cent  thereon  before  the 
payment  of  any  dividends  on  the  non- 
preferred  stock,  it  was  held  that  the 
power  to  make  the  increase  of  stock 
preferred  stock  did  not  Include  the 
power  to  issue  part  preferred  and 
port  no^nreferred  stock.  Covington, 
etc..  Bridge  Co.  v.  Sargent,  13  Oh. 
Dec  (Reprint)  596,  1  Cine  Super. 
8C4. 

SaVdranaats  as  to  Tots  or  ooassat 
ot  Btockholdeia  see  infra  {  667. 

Begalremeats  as  to  oreatioa  and 
Issue  of  stook  geaeraUr  see  supra 
i  517. 

1.  American  Tube-Works  v.  Bos- 
ton Mach.  C^,  189  Mass.  6,  89  NB  68; 
McManus  v.  Philadelphia,  etc.,  R. 
Co.,  68  Pa.  830;  Re  Bankers  Trust  Co., 
(B.  C.)  19  DomLR  690,  29  WestLR 
479,  7  WeatWkly  171;  Manes  Tailor- 
ing Co..  Ltd.  V.  Wlllson,  14  Ont.  L.  89, 
9  OntWR  209;  Re  Pakenham  Pork 
Packing  Co.,  12  Ont  L.  100,  7  OntWR 
668.   4  OntWR  22. 

Bequlremeata  as  to  vote  or  oonaeBt 
of  stocUioldars  see  Infra  {  667. 

8.  Kolfyfonteln  Mines,  Ltd.  v. 
Mosely,  [1911]  A.  C.  409;  Guinness  v. 
Ireland  Land  Corp.,  22  Ch.  D.  349;  Re 
Bankers  Trust  Co.,  (B.  C.)  19  DomLR 
690,  29  WestLR  479,  7  WestWkly  171. 

[a]  Authorltr  to  Issae  prefarrad 
stook  does  not  extend  to  more  than 
the  prescribed  number  of  shares. 
Melhado  v.  Hamilton,  28  L.  T.  Rep. 
N.  S.  678  [app  dism  29  T.  L.  Rep.  N. 
S.  864]. 

3.  Mass. — ^American  Tube-Works 
V.  Boston  Mach.  Co.,  189  Mass.  6,  29 
NE  68  (meeting  of  stockholders  not 
properly  called). 

Mich. — Foote  V.  Qreilick,  166  Mloh. 
8?6,  132  NW  473. 

N.  T.— PoIUtz  V.  Wabash  R.  Co:, 
150  App.  Dlv.  709,  136  NTS  785,  167 
App.  Dlv.  669,  162  NTS  803,  170  App. 
Dlv.  903,  164  NTS  1140  mem  (con- 
struing and  applying  the  constitution 
of  Missouri^;  Hinckley  v.  Schwarss- 


chlld,  etc..  C;o.,  107  App.  Dlv.  470,  96 
NTS  SB7  [aff  46  Misc.  178,  91  NTS 
893  (app  dism  193  N.  T.  699  mem,  86 


Eng. — Koffyfonteln  Mlnek,  Ltd.  v. 
Mosely,  [191lf  A.  C.  409. 

B.  C. — Re  Bankers  Trust  Co.,  19 
DomLR  690,  29  WestLR  479,  7  West 
Wkly  171. 

Ont. — Manes  Tailoring  Co.,  Ltd.  v. 
Wlllson,  14  Ont.  L.  89,  9  OntWR  209. 

[a]  Ooastruotloii  of  oonstitiitloa 
or  statate.— (1)  Under  Pub.  Acts 
(1903)  No.  232  {  35,  requiring  a  vote 
of  three  fourths  of  the  stock  of  a 
corporation  to  pass  an  amendment 
providing  for  the  issue  of  preferred 
stock,  the  stock  outstanding  at  the 
time  of  the  meeting,  and  not  the 
amount  of  capital  authorized,  is  the 
amount  on  which '  the  computation 
should  be  based.  Foote  v.  Grelllck. 
166  Mich.. .836,  182  NW  473.  (2)  The 
provision  ot  tb«  constitution  of  His- 
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already  seen,  nnaoimoiu  consent  of  the  existing 
stockholders  is  necessary  under  some  circumstances, 
even  though  not  required  by  the  charter,  statute,  or 
articles* 

[f  568]  (e)  Avtliority  of  Directors.  The  direct- 
ors of  a  colporation  cannot  create  or  issue  preferred 
stock  unless  they  are  thereunto  authorized  by  the 
stockholders,  in  whom  the  power  is  vested  by  the 
charter  or  statute,  and  they  must  act  within  and  in 
compliance  with  the  authority  so  conferred  upon 
them.» 

[(  669]  (2)  Oaaranty  of  Dividends."  Gorporar 
tions  are  sometimes  expressly  authorized  by  char- 
ter or  statute  to  guaraatee  dividends  on  preferred 
stock  ;^  and  even  in  the  absence  of  express  author- 
ity, a  corporation  having  power  to  issue  preferred 
stock  and  to  fix  the  terms  and  conditions  upon 
which  it  shall  be  issued  may,  as  against  other  stock- 
holders and  when  rights  of  creditors  are  not  in- 
volved, guarantee  the  payment  of  dividends  on 
such  stock,  so  as  to  make  the  dividends  thereon 
cumulative  and  payable,  even  out  of  the  assets  or 
g^ss  receipts  of  the  corporation."  But  as  against 
creditors,  existing  or  future,  a  corporation  cannot 
by  a  guaranty  either  bind  or  authorize  itself  to 
pay  dividends  in  excess  of  its  earnings  unless  it  is 
expressly  authorized  by  statute  to  do  so;*  and  it 
has  been  held  therefore  that  an  agreement  to  pay 
dividends  on  preferred  stock  absolutely  and  at  all 
events  from  the  profits  when  there  are  any,  and 
from  the  capital  stock  when  there  are  no  profits, 
is  void  as  contrary  to  public  policy."  The  rule 
does  not  apply  to  instruments  issued  by  a  corpo- 
ration to  raise  money  for  corporate  purposes,  al- 
though called  certificates  of  "preferred  stock," 
where  they  are  in  fact  and  law  merely  evidences 
of  indebtedness,  and  make  the  holders  creditors 


and  not  stockholders.'^ 

[$  570]  (3)  Maldng  Shum  a  Lien  on  Prop- 
er^. In  the  absence  of  charter  or  statutory  pro- 
hibition, a  corporation  having  ^inrestricted  power 
to  issue  preferred  stock  may  make  such  stock  a 
lien  on  its  property  as  well  as  its  net  earnings  as 
against  the  holders  of  its  common  stock,  no  rights 
of  creditors  being  involved."  But  such  a  lien  can- 
not be  given,  in  the  absence  of  express  legislative 
authority,  as  against  bondholders  or  general  cred- 
itors of  the  corporation,  without  notice  thereof  at 
the  time  when  their  relations  to  the  corporation 
are  assumed,  since  preferred  stockholders  axe  stock- 
holders, and  not  creditors,  and  cannot,  unless  it  is 
expressly  authorized,  be  given  any  rights  in  the 
assets  of  the  oorpioration  to  the  prejudice  of  non- 
consenting  creditors.*'  This  does  not  apply,  how- 
ever, where  the  certificates,  although  called  cer- 
tificates of  "preferred  stock,"  are  really  mere  evi- 
dence of  indebtedness  issued  to  raise  money  for 
corporate  purposes  and  the  holders  are  creditors 
and  not  stockholders.*'  And  a  statute  may  give  to 
"preferred  stock,"  so  called,  issued  to  raise  money, 
a  Hen  on  the  franchises  and  property  of  the  cor- 
poration prior  to  any  subsequent  mortgage  or  en- 
cumbrance, thus  giving  the  holders  the  status  of 
creditors." 

[$  571]  c.  Ladies  and  Estoppel  Even  though 
the  issuing  of  preferential  shares  may  be  illegal 
under  the  foregoing  principle,  yet  they  may  become 
legal  bv  laches,  by  acquiescence,  arid  by  the  opera- 
tion of  the  principle  of  estoppel  with  respect  to 
those  who  are  entitled  to  question  the  transaction/* 
Stockholders  who  do  not  consent  to  the  creation 
of  preferred  stock  must  pot  be  guilty  of  laches  in 
raising  objection.  If  the  oorx>oration,  by  vote  of  a 
majority  of  the  stockholders,  determines  to  issue 


sourl  that  "no  corporation  Bhall  isaue 
preferred  stock  without  the  consent 
of  all  the  atockholders"  cannot  be 
taken  as  limited  to  an  original  Issue 
of  preferred  stock,  as  distinguished 
from  an  issue  of  Increased  preferred 
\  stock,  by  reason  of  a  statute  of  the 
state  that  "any  corporation  may  in- 
crease its  capital  stock  .  •  •  with 
the  consent  of"  the  holders  of  a  ma- 
jority of  its  stoclc.  as  the  constitution 
controls  in  case  of  any  Inconsistency. 
PolUtz  V.  Wabash  R.  Co..  150  App. 
Dlv.  709,  712,  U5  NTS  786,  167  App. 
Div.  6«9.  1E2  NTS  803. 

[b]  Oozpoxatioa  under  th*  laws 
of  two  atMMk— Where  a  corjporatlon 
is  organixed  under  the  laws  of  two 
states,  an  issue  by  It  of  preferred 
stock  without  the  consent  of  all  its 
stockholders,  required  by  the  consti- 
tution of  one  of  the  staites,  is  illegal, 
although  the  meeting  at  which  the 
-  plan  was  adopted  was  held  in  the 
other  state,  and  the  laws  thereof 
would  permit  it.  .Polllti  v.  Wabash 
R.  Co.,  150  App.  Dlv.  709.  186  NTS 
785,  167  App.  Dlv.  689,  152  NTS  808. 

[c1  Xatlflcatloii. — The  issue  of 
preferred  stock  without  the  consent 
of  all  stockholders,  expressly  prohib- 
ited by  Mo.  Const,  art  12  S  10,  could 
not  be  ratified  by  a  majority  of  stock- 
holders. Points  V.  Wabash  R.  Co., 
150  App.  Dlv.  709,  186  NTS  786,  167 
App.  Dlv.  669,  162  NTS  803. 

[d]  AmMtdmant  of  stetnte  chang- 
ing from  the  requirement  of  unani- 
mous consent' to  requirement  of  con- 
sent of  holders  of  two  thirds  of  the 
common  stock  see.  Hinckley  v. 
Schwarzschlld,  eta.  Co.,  107  App.  Dlv. 
470,  95  NTS  867  [app  dism  193  N.  T. 
699  mem,  86  NB  1126  mem];  supra 
}  566  note  96. 

4.     See  supra   S   661. 

9vnanptUm  as  to  ooassat  see  su- 
pra i  661. 

Want  of  eoBMnt  of  njusclstMsa 


hoUlar  see  supra  f  6(1. 

B.  McManus  v.  Philadelphia,  etc., 
R.  Co.,  68  Pa.  380;  KoflCyfonteln 
Mines,  Ltd.  v.  Mosely.  [1911]  A.  C. 
409:  Re  Pakenham  Pork  Packing  Co., 
12  Ont  L.  100,  7  OntWR  668,  4  Ont 
WR  23  (under  I  22  of  the  Ontario 
Companies  Act), 

a>  Gnsnuity  of  dlvUeaOa  on  atook 
of  aaotlMr  ooCpocatlon  see  infra 
XIV,    D. 

7.  Williams  v.  Parker,  136  Mass. 
204:  Gordon  v.  Richmond,  etc,  R.  Co., 
78  Va.  601. 

8.  Wisconsin  Lumber  Co.  v. 
Qreene,  etc.,  Tel.  Co.,  127  Iowa  S60, 
101  NW  742.  109  AmSR  387,  69  LRA 
968;  Chaffee  v.  Rutland  R.  Co.,  66  Vt. 
110.  And  see  Kidd  v.  Puritana 
Cereal  Food  Co.,  146  Mo.  A.  502,  122 
SW  784   (semble). 

Effect  of  gnMxta.tr  see  infra  {  676. 

8.  U.  S.— Warren  v.  King,  108  U. 
S.  389,  2  set  789,  27  L.  ed.  769;  Ham- 
lin v.  Toledo,  etc.,  R.  Co.,  78  Fed.  664. 
671,  24  CCA  271,  86  LRA  826  (per 
Iiurton,   J.). 

Conn. — Davenport  v.  Lines,  77 
Conn.  473,  59  A  663. 

Ind. — Bingham  v.  Marion  Trust  Co., 
27  Ind.  A.  247,  61  NE  29. 

Md. — ^Heller  v.  National  Mar.  Bank, 
89  Md.  602,  48  A  800,  73  AmSR  212, 
45  LRA  438. 

Mich. — Lockhart  v.  Van  Alstyne,  31 
Mich.  76.  18  AmR  156. 

Mo. — Feld  V.  Roanoke  Inv.  Co.,  123 
Mo.  603.  27  SW  685;  Kidd  v.  Puritana 
Cereal  Food  Co.,  146  Mo.  A.  602,  122 
SW  784. 

N.  T.— Troy,  etc,  R.  Co.  v.  Tlbblts, 
18  Barb.  297. 

Oh. — Miller  v.  Ratterman,  47  Oh. 
St.  141,  24  NE  496:  Palnesville,  eta, 
R.  Co.  v.  King,  17  Oh.  St.  534. 

Pa. — Warren  v.  Queen,  240  Pa.  164, 
87  A  595;  Pittsburgh,  eta,  R.  Co.  v. 
Allegheny  County,  63  Pa,  126;  Krug 
V.  Ketterer  Mfg.  Co.,  16  Pa.  Dlst  923. 


_  R.    I. — ^Taf t   V,   Hartford,    eta,    R. 
Co.,  8  R.  I.  310,  6  AmR  676. 

Tex. — Regan  Bale  Co.  v.  Heuer- 
mann,   (Clv.  A.)  149  SW  228. 

la  U.  8. — National  Salt  Co.  v.  In- 
graham.  122  Fed.  40,  68  OCA  366. 

Mich. — Lockhart  v.  Van  Alstyne. 
81  Mich.  76,  18  AmR  166. 

N.  T. — Troy,  eta,  R.  Co.  v.  Tlbblts. 
18  Barb,  297. 

Oh. — Painesville,  eta,  R.  Co.  v. 
King,  17  Oh.  St  634. 

Pa. — Warren  v.  Queen,  240  Pa.  164, 
87  A  696. 

Tenn. — Memphis  Grain,  eta,  EL 
Co.  v,  Memphis,  eta,  R.  Co.,  86  Tenn. 
703,  6  SW  62,  4  AmSR  798. 

Vt.— Chaffee  y.  Rutland  R.  C^.,  65 
Vt.  110. 

Bng. — Henry  v.  Qreat  Northern  R. 
Co.,  8  Jur.  N.  S.  1117;  Crawford  v. 
North  Eastern  R.  Ck>.,  3  Jur.  N.  S. 
1093. 

And  see  other  cases  In  preceding 
note.     See  also  infra  i  676. 

11.  Savannah  Real  Est.,  eta,  Oo. 
V.  Sllverberg,  108  Oa.  281.  SS  SE 
908;  Burt  y.  Rattle,  31  Oh.  St.  116. 
See  infra  9  674. 

la.  Continental  Trust  Co.  v.  To- 
ledo, eta,  R.  Co.,  86  Fed.  929  [air  93 
Fed.  497,  86  CCA  155]  (per  Tait.  J.): 
Hamlin  v.  Toledo,  etc.,  R.  Co.,  78  Fed. 
664,  24  CCA  271,  36  LRA  826.  See 
also  supra  ti  660,  661,  669;  infra  i 
680. 

13.  Warren  v.  King,  108  U.  S.  389. 
2  set  789,  87  L.  ed.  769:  Hamlin  v. 
Toledo,  eta,  R.jCo.,  78  Fed.  664,  24 
CCA  271,  ><  LRA  826;  Cktntinental 
Trust  Co.  v.  Toledo,  etc.,  R.  Co..  71 
Fed.  92.  See  also  supra  I  661;  Infra 
:  681. 

14.  Burt  V.  RattlB.  31  Oh.  St.  lie. 
See  Infra  {  674. 

IB.     See  infra  I  674. 

18.    See  cases  infra  this  section. 


For  totsr  oases,  dsrstopaaats  and  duutcss  In  t}ie  law  see  cumulative  Annotations,  sama  tltla,  paa*  and  note  auinb«r. 
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preferred  shares,  and  puts  the  shares  on  the  market, 
or  offers  them  on  subscription,  stockholders  who 
do  not  consent  mnst  assert  their  rights  without 
delay,  so  as  to  prevent  injury  to  innocent  third 
persons  who  may  take  the  shares  from  the  corpora^ 
tioiLor  by  transfer  from  sabscribers.  And  if,  with 
knowledge  of  the  action  of  the  corporation,  actual 
or  constructive,  they  acquiesce  for  an  unreasonable 
time,  they  will  be  held  to  have  assented,  and  will 
not  be  heard  to  complain;''  And  this  is  so,  although 
is  the  light  of  what  has  subsequently  transpired 
the  agreement  may  appear  to  have  been  exceedingly 
aneonseionable;  for  an  unconscionable  arrangement 
will  not  be  disturbed  where  there  has  been  a  rati- 
fication of  it  with  knowledge  of  all  its  bearings,  if 
time  has  been  had  for  consideration.^  And  by  the 
weight  of  authority  persons  who  participate  in  an 
nnanthorized  or  illegal  issue  of  preferred  stock,  or 
wiio  with  knowledge  of  the  facts  take  the  same 
and  receive  the  benefits  thereof  in  the  way  of  divi- 
dends, participation  in  eontrol  of  the  corporation, 
etc.,  will  be  estopped  to  deny  the  validity  of  the 
issue  to  the  prejudice  of  creditors  or  other  stock- 
holdeis.'*  So  unanimous  consent  or  acquiescence 
of  the  stockholders  may  estop  them  and  the  cor- 


poration.** 

[%  572]  d.  Contract  to  Take  or  to  Issue  Un^a- 
thorized  Preferred  Stock.  One  who  agrees  to  take 
preferred  shares  may  rescind  the  agreement  on  dis- 
covering that  the  issue  will  be  illegal,  if  he  proceeds 
in  time,  and  may  recover  back  the  money  which  he 
has  paid  under  it;^  and  he  may  do  so  notwith- 
standing a  statute]  may  have  been  subsequently  en- 
acted under  which  preferred  shares  were  issued  and 
tendered  to  him.*^ 

\_%  573]  e.  Status,  Bights,  and  Liabilities  of  Pre- 
fernd  or  Chuuranteed  Stockholders — (1)  In  Gen- 
eraL  The  rights  and  liabilities  of  holders  of  pre- 
ferred or  gn^aranteed  stock,  assuming  it  to  be  valid,^ 
depend  upon  the  terms  and  construction  of  their 
contract  with  ,the  corporation."  Simply  calling 
stock  preferred  stock  does  not  per  se  define  the  rights 
of  such  stock;  but  in  order  to  determine  in  what 
respect  the  holder  of  such  stock  is  to  be  preferred 
to  the  holder  of  ordinary  or  common  ^fock,  r^ard 
must  be  had  to  the  statute  or  contract  under  which 
it  is  issued;"  and  of  course  the  charter  and  by-Iawa 
of  the  corporation  in  force  at  the  time  the  preferred 
stock  is  issued  form  a  part  of  the  contract  between 
the  corporation  and  the  holders  of  such  stock,  so 


17.  In  re  Sharood  Shoe  Corp.,  192 
Fed.  Hi;  Toledo,  eta,  R.  Co.  v.  Con- 
tinental Trust  Co.,  95  Fed.  497,  86 
CCA  15S  (holding  that  a  clause  in 
certificate  of  preferred  shares  of  a 
railroad  company  sivlng  the  shares  a 
lien  on  the  railroad  would  not  be 
stricken  out  after  an.  acquiescence  of 
ten  years):  Sullivan  v.  Portland,  etc., 
R.  Co.,  22  F.  Cas.  No.  13,&»6,  4  Clifl. 
212  [aff  94  U.  S.  806,  24  !<.  ed.  324]; 
HlKgins  V.  LAnsingb,  164  IlL  301,  40 
NB  362  (delay  of  twenty  years): 
Kent  V.  Quicksilver  Min.  Co.,  78  N. 
V.  159  (where  relief  was  held  to-  be 
tiarred  by  a  delay  of  four  years); 
Uoyt  V.  Quicksilver  Min.  Co.,  17  Hun 
169  [as  78  N.  Y.  169],    See  also  Infra 

I  (93. 

18.  Kent  v.  Qultdcsilver  Min.  Co., 
78  X.  T.  159. 

19.  BanlKan  v.  Bard,  134  U.  S.  291, 
10  set  665.  33  L.  ed.  932  [aS  39  Fed. 
131  (holding  that,  as  against  the  re- 
ceiver of  an  liisolvent  corporation, 
the  owner  of  preferred  atock.  who,  as 
director  and  general  .agent  of  the 
corporation,  was  active  In  passing 
the  resoluUon  authorising  the  issue 
of  the  stock  and  inducing  others  to 
take  it,  and  who  had  voluntarily  sub- 
scribed and  paid  for  it  and  received 
his  certificate  therefor,  could  not, 
after  holding  it  for  over  two  years 
and  voting  on  it,  recover  back  the 
money  paid  by  him  for*  it  from  the 
effects  of  the  corporation  on  the 
ground  that  It  had  no  power  to  issue 
preferred  stock);  Branch  v.  Jesup, 
lOS  U.  S.  468,  1  set  495,  27  L.  ed.  297 
(holding  that  where  persons  accept 
preferred  shares  which  have  been  Il- 
legally issued  and  receive  Interest  on 
them  for  several  years,  they  and 
their  assigns  thereby  become  es- 
topi>ed  from  questioning  the  power 
of^  the  corporation  to  issue  such 
shares).  See  also  infra  i  695.  Con- 
tra Reed  v.  Boston  Macb.  Cb.,  141 
Mass.  454,  6  NB  862;  American  Tube- 
Works  V.  Boston  Maoh.  Co.,  139  Mass. 
5.  29  NE  63. 

ao.  Bresltn  v.  Frles-Breslln  Co..  70 
N.  J.  U  274,  68  A  313;  General  Inv. 
Co.  V.  Bethlehem  Steel  Corp.,  88  N.  J. 
Eq.  237,  102  A  252;  Matter  of  Sen- 
eca Oil  Co.,  153  App.  Dlv.  594,  138 
XYS  78  [afl  208  N.  T.  645  mem,  101 
NE  1121  mem]:  Marklove  v.  Utica, 
etc.,  R.  Co.,  48  HiSC.  258,  96  NTS  795; 
Hill  V.  Cincinnati  Hotel  Co.,  11  Oh. 
Dec.  (Reprint)  281,  25.  CincLBul  42£. 
See  also  infra  |  695. 

[a]  Bstoppel  to  auwrtton  viUiXj 
at  aareemmif.     Holders  of  the  com- 


mon stock  of  a  corporation  who  con- 
cede the  Issuance  of  preferred  stock, 
are  estopped  to  question  the  validity 


of  the  agreement  on  -which  it  was 
issued.  Matter  of  Seneca  Oil  Ck>., 
163  App.  Dlv.  694,  138  NYS  78  [aft 
208  N.  Y.  646  mem.  101  NB  1121 
mem]. 

ai.  Anthony  v.  Household  Sewing 
Mach.  Co.,  1«  R.  I.  671,  18  A  176.  5 
I^RA  676. 

88.  Anthony  v.  Household  Sewing 
Mach.  Co.,  16  R.  I.  671,  18  A  178, 
6  L.RA  675. 

98.    See  supra  g  659  et  seq. 

84.  U.  S.— Nlles  V.  liudlow  Valve 
Mfg.  Co.,  202  Fed.  141,   120  (XiA  319. 

Ky. — Smith  v.  Southern  Fdy.  Cte., 
166  Ky.  208,  179  SW  205. 

Me. — Hazeltine  v.  Belfast,  etc,  R. 
Co.,  79  Me.  s  411,  10  A  32$,  1  AmSR 
330. 

Md. — Scott  V.  Baltimore,  etc.,  R. 
Co.,  93  Md.  475,  49  A  327:  Heller  v. 
National  Mar.  Bank,  89  Md.  602,  4S  A 
800,  73  AmSR  212,   46  LRA  438. 

Mass. — Lee  v.  Fisk.  222  Mass.  418, 
109  NB  833;  Page  v.  Whittenton  Mfg. 
Co..  211  Mass.  424,  97  NB-1006;  Qard- 
ner  Sav.  Bank  v.  Taber-Prang  Art 
Co.,  188  Mass.  363.  75  NB  706. 

N.  J. — Hellman  v.  Pennsylvania 
Electric  Vehicle  Co.,  73  N.  J.  Bq.  269, 
67  A  834;  Lloyd  v.  Pennsylvania  Elec- 
tric Vehicle  Co.,  75  N.  J.  Eq.  263.  72 
A  16,  138  AmSR  657.  21  LRANS  228, 
21  AnnCas  119. 

N.  Y. — Ekiultable  L.  Assur.  Soc.  v. 
Union  Pac.  R.  Co..  212  N.  Y.  360,  106 
NE  iS,  LRA1915D  1052  [aff  162  App. 
Dlv.  81,  87,  147  NYS  382,  and  guot 
Cyc];  Utlca  Trust,  etc.,  Co.  v.  Kel- 
logg, etc.,  Co.,  126  App.  Dlv.  176,  110 
NYS  1048;  Hackett  v.  Northern  Pac. 
R.  Co.,  36  Misc.  688,  73  NYS  1087. 

Pa. — ^Bnglander  v.  Osborne,  261  Pa. 
366,  104  A  614. 

Bng. — In  re  London  India  Rubber 
Co.,  L.  R.  6  Eq.  619;  Henry  v.  Oreat 
Northern  R.  Co.,  1  De  G.  &  J.  606,  68 
EngCh  470,  44  Reprint  858. 

Ont. — Morrow  v.  Peterborough 
Water  Co.,  4  Ont.  L.  824,  1  OntWR 
612. 

And  see  other  cases  in  the  follow- 
ing notes. 

[a]    Bvldeiiee  ••  to  agreemHit. — 

(1)  in  an  action  to  establish  the 
rights  of  preferred  stockholders  after 
the  reorganization  of  a  railroad  com- 
pany, evidence  of  negotiations  which 
preceded  the  final  consummation  of 
the  reorganization  agreement,  and  of 
conversations  as  to  the  Intention  of 
the  parties,  is  Inadmissible,  as  prior 
negotiations  are  merged  in  the  writ- 
ten contract.  Scott  v.  Baltimore, 
etc.,    R.    Co.,    93    Md.    475,    49    A    327. 

(2)  But  evidence  of  the  situation  of 
the  parties,  the  objects  and  purposes 
for  which  the  reorganization  agree- 


ment was  made,  and  of  all  the  agree- 
ments, resolutions,  etc..  Is  admissible, 
where  the  issue  is  whether  the  cer- 
tificate contains  the  entire  agreement. 
Scott  V.  Baltimore,  etc.,  R.  Co.,  su- 
pra; Boardman  v.  Lake  Shore,  etc.,  R. 
Co.,  84  N.  Y.  167. 

[b]  The  praotioal  oonstraotlon  of 
the  oontraot  by  the  portlea  (1)  has 
been  given  effect  In  determining  the 
rights  of  preferred  stockholders.' 
Nlles  V.  Ludlow  Valve  Mfg.  Co.,  196 
Fed.  994  [aff  202  Fed.  141,  120  CCA 
319]  (in  a  New  Jersey  corporation). 
(2)  But  to  the  contrary  where  the 
contract  was  deemed  unambiguous 
see  Stembergh  v.  Brock,  226  Pa,  279, 
74  A  166,  133  AmSR  877.  24  LRANS 
1078. 


14  NYSt  710: 

[d]  XBterpMtatloii  of  the  phrase 
"Interest  atvUends,"  payable  ^'wliea 
able.''-^Barnard  v.  Vermont,  etc,  R. 
Co.,  7  Allen   (Mass.)  612. 

as.  U.  S.— Warren  v.  King,  108 
U.  S.  389,  2  set  789,'  27  L.  ed.  769 
[aff  2  Fed.  36,  9  Bias.  278];  Nlles  v. 
Ludlow  Valve  Mfg.  Co.,  196  Fed.  994 
[aff  202  Fed.  141^  120  CCA  3191;  Stor- 
row  V.  Texas  Cons.  Compress,  etc., 
Mfg.  Assoc,  87  Fed.  612,  31  CCA 
139;  Bailey  v.  Hannibal,  etc.,  R.  Co., 
2  F.  Cas.  No.  736,  1  Dill.  174  [aff  17 
Wall.  96,  21  L.  ed.  611];  St  John  v. 
Erie  R.  Co.,  21  F.  Cas.  No.  12,226, 
10  Blatchf.  271  [aff  22  Wall.  136,  22 
L.  ed.  743];  Sullivan  v.  Portland, 
etc.,  R.  Co.,  23  P.  Cas,  No.  13,696,  4 
Cliff.  212  [aff  94  U.  S.  806,  24  L.  ed. 
324]. 

Oa.— Savannah  Real  Bst.,  etc.,  Co. 
V.  Sllverberg.  108  Ga.  281,  33  SB 
908;    Totten   v.   Tison,    54    6a.    139. 

Iowa. — ^Wright  v.  Johnston,  167 
NW  680. 

Me. — ^Haseltine  v.  Belfast,  etc.,  R. 
Co.,  79  Me.  411,  10  A  328,  1  AmSR 
330;  Belfast,  etc,  R.  Co.  v.  Belfast, 
77   Me.   445,  1  A  362. 

Md. — Scott  V.  Baltimore,  etc.,  R. 
Co.,  93  Md.  476,  49  A  327:  Heller  v. 
National  Mar.  Bank,  89  Md.  602,  43  A 
800,   73  AmSR  212.   45   LRA  438. 

Mo. — ^Kidd  V.  Purltana  Cereal  Food 
Co.,  145  Mo.  A.  502,   122  SW  784. 

N.  J. — Lloyd  V.  Pennsylvania  Elec- 
tric Vehicle  Co.,  76  N.  J.  Bq.  263.  72 
A  16,  138  AmSR  657,  21  LRANS  228, 
20  AnnCas  119;  Pronick  v.  Spirits 
Distributing  Co.,  58  N.  J.  Eq.  97,  42 
A  686:  Elklns  v,  Camden,  etc.,  R. 
Co.,  36  N.  J.  Eq.  233:  McGregor  v. 
Home  Ins.  Co..  33  N.  J.  Ea.  181. 

N.  Y. — Boardman  v.  Lake  Shore, 
etc,  R.  Co..  84  N.  Y.  167;  Thompson  p 
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that  their  rights  will  be  affected  thereby.**  Speak- 
ing generally,  in  the  absence  of  any  controlling  pro- 
vision in  the  statute'  or  contract,  preferred  stock- 
holders stand  upon  substantially  the  same  footing 
as  ordinary  stockholders  and  have  the  same  rights 
and  are  subject  to  the  same  liabilities,  except  that 
they  are  entitled  to  a  certain  preference." 

[\  574]  (2)  As  Stockholders,  Not  Creditors. 
Ordinarily  a  preferred  stockholder,  even  thongh  the 
preferred  dividend  is  in  terms  guaianteed,  is  not  to 
be  regarded  as  a  creditor  of  the  corporation,  so  as 
to  be  entitled  to  compete  with  other  creditors  in 
the  distribution  of  the  assets  of  the  eoiporation,  or 


for  any  other  purpose;  he  is  a  stockholder  like  the 
holders  of  common  stock,  the  only  difference  being 
that  he  is  entitled  to  a  certain  preference  over 
them;^  and 'the  preferred  stock  forms  part  of  the 
capital  stock  of  the  corporation."  "  He  cannot  be 
both  creditor  and  debtor,  by  virtue  of  his  ownership 
of  stock.  "^  And  creditors  who  surrender  their 
debentures  or  other  evidence  of  indebtedness  for 
preferred  stock  remit  themselves  to  this  position, 
for  by  so  doing  they  cease  to  be  creditors  and  be- 
come stockholders.^'^  But  preferred  stock,  so  called, 
may  be  issued  in  such  a  way  and  under  such  terms 
as  to  make  the  transaction  strictly  a  borrowing 'or' 


v.  Erie  R.  Co.,   11  AbbPrNS  188,  42 
HowPr  68. 

Pa.-^<nilver  v.  Reno  Real  Etet.  Co., 
•1  Pa.  8S7.  ' 

R.  I.— Taft  v.  HarUord,  etc,  R. 
Co^  8  R.  I.  310,  S  AmR  675. 

S.  C. — State  v.  Cheraw,  etc.,  R.  Co., 
16  S.  C.  B24. 

.  Va. — GordAn  v.  Fredeiicksburgr, 
etc.,  R.  Co.,  78  Va.  501. 

Eng. — Henry  v.  Great  Northern  R. 
Co..  1  De  G.  &  J.  60S,  58  EngCb  470, 
44  Reprint  858. 

See  also  supra  I  660. 

[a]  Kooi  viMtloB.— Wbere  an 
agreement  to  form  a  corporation  con- 
tains a  provision  for  payment  of  pre- 
ferred dividends  to  one  stockholder, 
it  is  not  the  province  of  the  court  to 
adjudicate  upon  what  may  be  rights 
of  future  parties,  who  snay  acquire 
ownership  of  stock.  Noble  v.  fil- 
dredge,  176  App.  Div.  803,  162  NTS 
603. 

ae.  Page  v.  Whlttenton  Mfg.  Co., 
211  Mass.  424,  97  NB!  1006;  Belfast, 
etc,  R.  Co.  v.  Belfast,  77  Me.  446,  1 
A  362;  Pronlck  v.  Spirits  Distribut- 
ing Co.,  68  N.  3.  Ekl.  97,  42  A  686; 
Roberts  v.  Roberts-Wlcks  Co.,  184 
N.  Y.  267,  77  NB  13,  112  AmSR  607, 
I  L.RANS  1034,  6  AnnCaa  213. 

[a]  A  eoxpoxate  oharUr  providing 
that  preferred  stock  shall  receive 
certain  dividends  which  shall  be 
cumulative  and  interest  bearing  in 
case  of  'nonpayment  is  a  contract 
between  a  corporation  and  the  hold- 
ers of  preferred  stock  by  which  all 
stockholders  are  bound. '  Roberts  v. 
Roberts-Wicks  Co.,  184  N.  Y.  267,  77 
NB  IS,  112  AmSR  607,  3  LRANS 
1034,    6  AnnCas  213. 

[b]  By-law  orsatlBf  ooBtracL — A 
by-law  providing  for  the  t>ayment 
of  dividends  on  the  preferred  stock 
of  a  company,  or  defining  the  rights 
of  preferred  stockholders,  establisnes, 
or  forms  part  of,  the  contract  be- 
tween the  company  and  its  preferred 
stockholders.  Burk  v.  Ottawa  Gas, 
etc.,  Co.,  87  Kan.  6,  123  P  867,  Ann 
Casl913D  772;  Haseltine  v.  Belfast, 
etc.,  R.  Co.,  79  Me.  411,  10  A  328,  1 
AmSR  330;  Belfast,  etc.,  R.  Co.  v. 
Belfast,  77  Me.  446.  1  A  362;  Morrow 
V.  Peterborough  Water  Co.,  4  Ont.  Li. 
324.   1    OntWR   612., 

87.  Smith  V.  Southern  Fdy.  Co., 
166  Ky.  208,  179  SW  205;  Jones  v. 
Concora,  etc.,  R.  Co.,  67  N.  H.  119, 
88  A  120,  67  N.  H.  234,  30  A  614.  68 
AmSR  650;  Reagan  Bate  Co.  v. 
Heuermann,  (Tex.  Civ.  A.)  149  SW 
228.    And  see  infra  i  674  et  seq. 

aigbt  to  ahac*  in  dlstrllmtloa  et 
saw  stock  see  supra  i  626. 

98.  U.  S. — Armstrong  v.  tJoion 
Trust,  etc.,  Bank,  248  Fed.  268;  War- 
ren v.  King.  108  U.  S.  389,  2  SCt 
789.  27  L.  ed.  769  [aS  2  Fed.  36. 
9  Bias  278];  Branch  v.  Jessup,  106 
U.  S.  468.  1  SCt  496,  27  L.  ed.  279; 
St.  John  V.  Erie  R.  Co.,  22  Wall. 
136.  22  L..  ed.  743  [aff  21  F.  Cas.  No. 
12,226,  10  Blatchf.  2711;  National 
Blectrio  Signaling  Co.  v.  Fessenden, 
207  Fed.  916,  126  CCA  368:  Spencer 
V.  Smith,  201  Fed.  647,  120  CCA  76 
(rev  190  Fed.  106];  Shaffer  v.  Mc- 
culloch, 192  Fed.  801,  113  CCA  635; 
EHlsworth  v.  Lyons,  181  Fed.  66,  164 
CCA  1 ;  Mercantile  Trust  Co.  v.  Balti- 
more, etc.,  R.  Co.,  82  Fed.  360;  Ham- 


lin V.  Toledo,  etc.,  R.  Co.,  78  Fed. 
664,  24  CCA  271,  36  LRA  826;  Nlck- 
als  V.  New  York,  etc.,  R.  Co.,  16  Fed. 
676,  21  Blatchf.  177. 

Conn. — State  v.  Norwich,  etc.,  R. 
Co.,  30  Conn.  290. 

Qa. — Coggeshall  v.  Georgia  Land, 
etc..  Co.,  14  Ga.  A.  637,  82  SB  156. 

111. — Peo.  v.  St  Louis,  etc.,  R.  Co., 
176  111.  612,  62  NB  292,  36  LRA  656: 
Hamblock  v.  Clipper  Lawn  Mower 
Co..   148  III.  A  618. 

Ind. — Grover  v.  Cavanagh,  40  Ind. 
A.  340,  82  NE  104. 

Kan. — Inscho  .  v.  Mid-Continent 
Dev.  Co.,  94  Kan.  870,  146  P  1014, 
AnnCasl»17B  S46. 

Ky. — Smith  v.  Sauthem  Fdy.  Co., 
166  Ky.  208,  179  SW  206;  Fryer  v. 
Wiedemann,  148  Ky.  379,  146  SW 
762,  39  LRANS  lOU;  Rider  v.  John 
G.  Delker,  etc.,  Co.,  146  Ky.  634.  686, 
140  SW  1011,  39  LRANS  1007  [quot 
CycJ. 

Me. — Belfast,  etc,,  R.  Co.  v.  Bel- 
fast, 77  Me.  446,  1  A  362;  Bates  v. 
Androscoggin  etc.,  R.  Co.,  49  Me. 
491. 

Md. — Scott  V.  Baltimore,  etc.,  R. 
Co.,  98  Md.  475,  49  A  827:  Heller  v. 
National  Mar.  Bank.  89  ltd.  602.  43 
A  800,  78  AmSR  212,  45  LRA  43S. 

Mass. — I.ee  v.  Fisk,  222  Mass.  418, 
109  NE  833;  Boston  Safe  Deposit, 
etc.,  Co.  v,  Adams,  219  Mass.  176, 
106  NE  690;  Field  v.  Lamson.  etc., 
Mfg.  Co.,  162  Mass.  388,  38  NE  1126, 
27  LRA  136;  Willlston  v.  Mlchlg^ 
Southern,   etc.,   R.  Co.,   13  Allen   400. 

Mich. — Lockhart  v.  Van  Alstyne, 
31  Mich.  76,  18  AmR  166:  McLaugh- 
lin V.  Detroit,  etc.,  R.  Co.,  8  Mich. 
100. 

Mo. — Kldd  V.  Purltana  Cereal  Food 
Co..   146  Mo.  A.  602.  122  SW  784. 

N.  J. — Lloyd  V.  Pennsylvania  Elec- 
tric Vehicle  Co^  76  N.  J.  Bq.  263,  72 
A  16,  138  AmSR  667,  21  LRANS  228, 
20  AnnCas  119:  Black  v.  Hobart 
Trust  Co.,  64  N.  J.  Eq.  416,  53  A 
826  [aff  66  N.  J.  Eq.  769.  66  A  1131]. 

N,  C. — Farrlsh-Stafford  Co.  v. 
ChaHotte  Cotton  Mills.  167  N.  C.  188, 
72  SB  973;  Weaver  Power  Co.  v.  Elk 
Mountain  Mill  Co.,  164  N.  C.  76,  69 
SB  747. 

Oh. — Miller  v.  Ratterman,  47  Oh. 
St.   141,    24   NB   496. 

Pa. — Pardee  v.  Harwood  Electric 
Co.,  105  A  48;  Warren  v.  Queen,  240 
Pa.  164,  87  A  696;  Pittsburg,  etc.,  R. 
Co.  V.  Allegheny  County.  63  Pa.  126; 
Krug  V.  Ketterer  Mfg.  Co.,  16  Pa. 
Dlst.  923;  Marshall  v.  American 
Caramel  Co.,   9  Pa.   Dlst.  162. 

R.  I.— Taft  V.  Hartford,  etc.,  R. 
CO:,  8  R.   I.   810,   5  AmR  675. 

S.  C. — State  V.  Cheraw,  etc.,  R.  Co., 
16   S.   C.   624. 

Tex. — Reagan   Bale  Co.   v.   Heuer- 


mann,   rCiv.    A.)    149    SW    228. 
Vt.— Chaff  _...-- 

Vt.  110. 


iliee  V.  Rutland  R.  Co.,  65 


Va.— Kain  v.  Angle,  111  Va.  416,  69 
SB  366. 

Bng. — In  re  London  India  Rubber 
Co„  L.  R.  6  Eq.  519;  Qrifflth  v.  Paget, 
6  Ch.  D.  511. 

"There  is  a  sense  in  which  every 
shareholder  is  a  creditor  of  the  cor- 
poration to  the  extent  of  his  contri- 
bution to  the  capital  stock.  In  that 
sense  every  corporation  Includes  its 
capital  stock  among  ita  liabilities. 
But    that    creditor    relation    is    one 


which  exists  only  between  the  cor- 
poration and  its  shareholders.  It  is 
a  liability  which  is  postponed  to 
every  other  Uability,  and  no  part  of 
the  capital  stock  can  be  lawfully  re- 
turned to  the  stockholders  until  all 
debts  are  paid  or  provided  for." 
Hamlin  v.  Toledo,  etc.,  R.  Co.,  78 
Fed.  664,  671.  24  CCA  271,  36  LRA 
826. 

[a]  9ftnnA  stook  of  a  xaUmad 
oommMT  ia  Bot  aa  Inflsbtaflnsas 
which  can  be  considered  In  deter- 
mining whether  its  obligations  are 
such  as  to  prevent  its  operating  aa 
additional  train.  Peo.  v.  St.  Louis, 
etc.,  R.  Co.,  176  111.  512,  52  NB  292. 
46  NB  »24,   36  LRA  666. 

88.  State  V.  Norwich,  etc.,  R.  Co., 
30  Conn.  290  [cit  Ward  v.  Griswold- 
vllle  Mfg.  Co.,  16  Conn.  693];  Fi^er 
V.  Wiedemann,  148  Ky.  379,  146  SW 
762.  39  LRANS  1011;  Rider  v.  John 
O.  Delker,  eta,  Co.,  146  Ky.  634,  140 
SW  1011,  39  LRANS  1007:  Heller. t. 
National  Mar.  Bank,  89  lid.  602.  43 
A  800,  73  AmSR  212,  46  LRA  438; 
Weaver  Power  Co.  v.  Elk  Mountain 
Mill  Co.,  164  N.  C.  76,  69  SB  747. 
See  supra  ||  601  note  19,  669  et  aeq. 

aa  Warren  v.  King,  108  U.  S. 
389,  399,  2  SCt  789,  27  L.  ed.  769  (per 
Blatchford,  J.);  Armstrong  v.  Union 
Trust,  etc.,  Bank,  248  Fed.  268  (to 
same  effect)'  Hamlin  v.  Toledo, 
etc.,  R.  Co.,  78  F*d.  664,  24  <X;A  271, 
36  LRA  826  (per  Lurton.  J.); 
Weaver  Power  Co.  v.  Blk  Mountain 
Mill  Co.,  164  N.  C.  76,  69  SB  747; 
Warren  v.  Queen,  240  Fa.  164.  87  A 
595. 

"He  cannot,  if  be  is  simply  an 
ordinary  preferred  stockholder,  in 
the  nature  of  things,  so  far  as  tlilrd 
persons. are  concerned,  be  at  one  and 
the  same  time  and  by  force  of  the 
same  certificate,  both  part-owner  of 
the  property  and  creditor  of  the 
company  for  that  portion  of  its  capi- 
tal .which  stands  in  his  name."  Hel- 
ler V.  National  Mar.  Bank.  89  Md. 
602,  610,  43  A  800,  73  AmSR  212.  45 
LRA  438. 

"The  relation  of  a  holder  of  pre- 
ferred stock  is.  in  some  of  its 
aspects,  similar  to  that  of  a  cred- 
itor, but  he  is  not  a  creditor  sava 
as  to  dividends  after  the  same  are 
declared.  Nor  does  he  sustain  a  dual 
relation  to  the  corporation.  He  is 
either  a  stockholder  or  a  creditor; 
he  cannot,  by  virtue  of  the  aame 
certificate,  be  both.  If  the  former, 
he  takes  a  risk  in  the  concerns  of 
the  company,  not  only  aa  to  divi- 
dends and  a  proportion  of  assets  on 
the  dissolution  of  the  compauny,  but 
as  to  the  statutory  Uability  for  debts 
In  case  the  corporation  becomes  in- 
solvent; if  the  latter,  he  takes  no  in- 
terest in  the  company's  affairs,  is  not 
concerned  in  its  property,  or  profits 
as  such,  but  his  whole  right  is  to 
receive  agreed  compensation  for  the 
use  of  the  money  he  furnishes,  and 
the  return  of  the  principal  when  due. 
Whether  he  is  the  one  or  the  other 
depends  upon  a  proper  construction 
of  the  contract  ne  holds  with  the 
company."  Miller  v.  Ratterman,  47 
Oh.    St.    141.    154,    24    NE   496. 

31.  St  John  V.  Brie  R.  Co..  32 
Wall.  (U.  S.)  136,  22  L.  ed.  74S  [aff 
21  F.  C^as.  No.  12,226,  10  Blatchf. 
271];  National  Electric  SlgnaliaK  Co. 
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nising  of  money,  and  the  oertifieates  thereof  merely 
«Tidenees  of  indebtedness,  in  which  ease  the  hold- 
ers of  the  stock  will  become  creditors  of  the  cor- 
poration, like  bondholders,  and  not  stockholders;** 
and  ft  statute  may  eveh  give  to  preferred  stock 
issued  to  obtain  money  a  lien  on  the  franchises  and 
property  of  the  corporation  prior  to  any  subsequent 
mortgage  or  encumbrance.  It  is  sometimes  a 
question  of  doubt  whether  holders  of  eo-called  pre- 
ferred stock  are  in  fact  stockholders  or  creditors. 
In  such  a  case  the  legal  intention,  as  ascertained 
from  a  view  of  the  whole  transaction,  governs.** 
If  by  the  terms  of  their  contract  they  are  deprived 
of  the  rights  and  exempted  fn>m  the  liabilities  of 
stockholders,  an4  are  expressly  given  the  rights  of 
creditors,  by  being  secured  or  otherwise,  the  trans- 
action is  generally  to  be  construed  as  a  loan  or 
contract  to  pay  money,  and  the  certificate  holders 
are  creditors  and   not  stockholders.**     So  parties 


fron;i  whom  tite  ooiporation  effects  a  loan,  seeiiring 
them  by  the  issue  of  stocks indoraed  "preferred," 
and  which  is  afterward  surrenderad  for  mortga^ 
bonds,  have  been  held  to  be  bona  fide  creditors!** 
On  the  other  hand,  if  the  instrument  executed  by  a 
corporation  •  has  eveary  essential  feature  of  s  cer- 
tificate of  preferred  stock  and  is  issued  in  the  usual 
form  of  such  stock,  it  is  a  certificate  of  preferred 
stock  and  not  a  contract  for  the  payment  of  money, 
although  it  may  provide  for  redemption  by  the  cor- 
poration by  a  certain  time  or  on  certain  conditions, 
and  in  such  a  case  the  holders  are  stockholders  and 
not  creditors  until  a  change  is  actually  nmde.*'  Nor 
in  such  a  case  is  the  instrument  necessarily  a  con- 
tract of  indebtedness,  and  not  a  certificate  of  pre- 
ferred stock  only,  because  it  is  secured  by  a  mort- 
gage or  other  lien,  since  such  a  mortgage  or  lien 
may"  opeirate  against  the  common  stocMiolders  only 
and  not  against  creditors;**  nor  because  the  holders 


T.  Fessenden,  207  Fed.  91E,  125  CCA 
363. 

as.  Storrow  ▼.  Texas .  Compreas., 
*tc,  Ass'n.  87  Fed.  612,  $1  CCA  139 
Irev  on  other  grounds  Compress,  etc., 
Ass'n  V.  Storrow,  92  Fed.  6,  34  CCA 
112];  Savannah  Real  £st.,  etc.,  Co. 
T.  Silverberr  108  Ga.  281,  88  SE 
908;  Cook  V.  Eoultable  Bldg..  etc., 
Assoc,  104  Ga.  814,  30  SE  911;  Tot- 
ten  V.  TIson,  54  Ga.  139;  Wrteht  v. 
Johnston,  (Iowa)  187  NW  680;  Heller 
V.  National  Mar.  Bank.  89  Md.  602,  43 
A  800,  73  AniSR.212,  4S  LRA  438; 
Williams  V.  Parker,  136  Mass.  204; 
Burt  V.  Rattle,  31  Oh.  St.  116;  West 
Cliester,  etc.,  R.  Co.  v.  Jackson,  77 
Pa.  321.  And  see  other  cases  Infra 
this  section. 
sa  See  Infra  I  581. 
34,  U.  S. — Snencer  v.  Smith,  201 
F«d.  647,  120  C5CA  76  (rev  190  Fed. 
105];  Storrow  v.  Texas  Cons.  Com- 
press, etc.,  Mfgr.  Assoc,  87  Fed.  612, 
31  (XA  139  [rev  on  other  grounds  92 
Fed.  6];  HamMn  v.  Toledo,  etc.,  R. 
Co.,  78  Fed.  664,  24  CCA  271,  36  LRA 
826. 

Ga. — Savannah  Real  Bat.,  etc.,  Co. 
▼.  BllTerberg,  108  Ga.  281,  S3  BE 
908;  Cook  v.  Equitable  Bldg.,  etc, 
Assoc,  104  Ga.   814,   30   SB  911. 

Ky. — Smith  v.  Southern  Fdy.  Co., 
166  Ky.   208,    179   SW   205. 

Oh. — Miller  y.  Ratterman,  47  Oh. 
St.    141,    24    NB    496. 

Pa. — -Warren  v.  Queens  &  Co.,  Inc, 
•240  Pa.  164,  87  A  596;  Marshall  v. 
American  Caramel  Co.,  >  Pa.  Dlst. 
152. 

S.  C — State  V.  Cheraw,  etc.,  R.  Co., 
16   S.  C.  524. 

In  Burt  V.   Rattle,   81  Oh.  St.  116. 
130.    the    purchasers    of    "preferred 
stock."  so  called,  were  secured  by  a 
bond  and   mortCMre,   and   the  court, 
in    determining    their    status,    said: 
"^o   call  a  thing  by  a  wrong  name 
does  not  change  its  nature.    A  mort- 
gage creditor,  although  denominated 
a  'preferred  atockholder,'  Is  a  mort- 
gage  creditor   nevertheless;   and   In- 
terest 'is  not  changed  into  a  'divi- 
dend' by  calling  it  a  dividend.    Noth- 
ing is  more  common  in  the  construc- 
tion  of  statutes  and  contracts  than 
for   the  court  to  correct  such  self- 
evident  misnomers  by  supplying  the 
proper  words.     To  use  the  language 
of  the  court  in  Corcoran  v.  Powers, 
(   Oh.    St.    19,   'the  question   In   such 
cases  is  not  what  did  the  parties  call 
it,    but   what  do   the   facts  and   clr- 
cumatances  require  the  court  to  call 
it.'    A.  man  who  advances  his  money 
to  a   corporation,  and  takei^  a  bond 
and  mortgage  for  Its  repayment,  and 
who,   by  express  agreement  between 
the  parties,  takes  no  Interest  or  risk 
in   the   concents   of  the  company,  is 
a   creditor   of   the   company,   and   to 
call  him  a  'stockholder  is  a  simple 
misnomer.     He  is  a  creditor  and  re- 
mains s  creditor,  until  by  some  fu- 
ture   act   of    his   own,    he    elects    to 
become   a   stockholder,   or   otherwise 


changes  his  relation.  The  right  to 
become  a  stockholder  does  not  make 
Its  possessor  a  atockholder." 

38.  Savannah  Real  Elst.,  etc.,  Co. 
V.  Sllverberg.  108  Ga.  281,  38  BE 
908;  Cook  v.  Bqultable  Bldg.,  etc., 
Assoc,  104  Ga.  814,  80  SB  911; 
Wright  V,  Johnston,  (lowa^  167  NW 
680:  Burt  V.  Rattle,  31  Oh.  St  116 
(holding  that,  where  a  manufacturing 
corporation  providing  for  the  issue  of 
preferred  stock  to  pay  debts  issued 
certificates  of  preferred  stock,  so- 
called,  certifying  that  the  corpora- 
tion guaranteed  to  holders  the  pay- 
ment of  four  per  cent  semiannual 
dividends,  and  the  final  payment  of 
the  entire  amount  at  a  specuBed  time, 
with  the  right  to  convert  the  pre- 
ferred stock  into  common  stock;  and 
the  company  at  the  same  time  ex- 
ecuted and  delivered  to  a  trustee  its 
bond  and  mortgage  to  secure  the 
holders  of  such  certificates,  it  was 
held  that  the  holders  of  the  certifi- 
cates did  not  therel)y  become  stock- 
holders or  members  of  the  corporis 
tlon,  but  Its  creditors;  and  that  as 
such  creditors  they  had  a  lien  on 
the  mortgage  property  superior  to 
that  of  general  creditors  of  the  cor- 
poration or  of  Its  assignees) ;  Chaffee 
V.  Rutland  R.  Co.,  65  Vt.  110. 

[a]  JLa  issuaaoa  by  a  bulUUnc  and 
loan  asBootatloa  of  fully  paid  stock 
on  which  dividends  are  guaranteed, 
the  holders  having  no  further  inter- 
est in  profits,  Is  a  mere  borrowing  of 
money  by  the  association,  and  does 
not  contravene  the  principle  of  mu- 
tuality of  an  association  on  the 
building  and  loan  plan.  Cottingham 
V.  Bquitable  Bldg.,  etc.,  Assoc,  114 
Ga.  940  [cit  Cook  v.  Equitable  Bldg., 
etc..  Assoc,  104  Oa.  814]. 

as.  Totten  V.  Tlson.  64  Ga.  189 
(in  this  case  jureferred  stock  se- 
cured by  first  mortgage  bonds  was 
issued  in  order  to  procure  money, 
under  an  agreement  that  the  stock 
might  be  redeemed  by  the  corpora- 
tion, or  converted  into  common 
stock,  at  the  end  of  two  years,  at 
the  option  of  the  holders^  At  the 
end  of  two  years,  the  corporation 
being  unable  to  redeem  the  shares, 
the  certificates  were  surrendered  by 
the  holders,  and  exchanged  for  the 
mortgage  bonds.  The  holders  of  the 
certificates  never  took  any  part  or 
voted  at  stockholders'  meetings,  nor 
were  they  entered  on  the  books  of 
the  corporation.  After  insolvency  of 
the  corporation,  it  was  held  that  the 
holders  of  these  bonds  were  entitled 
to  claim  as  creditors.  The  court 
recognised  the  general  rule  that  pre- 
ferred stockholders  are  not  in  the 
position  of  creditors,  but  held  that  it 
did  not  apply  to  the  peculiar  facts  of 
this  case;  that  the  transaction  was, 
in  effect,  a  loan). 

37.  U.  S. — ^Armstrong  v.  Union 
Trust,  etc,  Bank,  248  Fed.  268;  Spen- 
cer V.  Smith,  201  Fed.  647.  120  CCA 
76   [rev  190  Fed.  105]  infra  note  88; 


Shaffer  v.  MoCulIoch,  192  Fed.  801, 
113  CCA  686;  Ellsworth  v.  Lyons,  181 
Fed.  56,   104  OCA  1. 

Ky. — Smith  v.  Southern  Fdy.  Co., 
166  Ky.  208,  179  SW  206. 

Mo. — ^Kldd  V.  Purltana  Cereal  Food 
Co.,  145  Mo.  A.  502,  122  SW  784. 

N.  C. — Farrlsh-Stafford  Co.  v. 
Charlotte  Cotton  Mills,  157  N.  C.  188. 
72  SE  973;  Weaver  Power  CN>.  v.  Elk 
Mountain  MUl  Co..  164  N.  C  76,  6» 
SE  747. 

Oh. — Miller  V.  Batterman.  47  Oh. 
St.  141,  24  NE  496  (holding  that, 
where  a  resolution  adopted  by  stock- 
holders of  a  railroad  company  au- 
thorizing the  issue  of  preferred 
stock  recited  that  it  was  to  be  is- 
sued under  an  act  which  authorized 
the  Issue  of  preferred  stock,  and  not 
of  certificates  of  indebtedness,  re- 
ferring to  it  by  its  title  and  date, 
which  resolution  was  made  a  part  of 
the  certificates  thereafter  Issued, 
such  certificates  would  be  held  to 
be  certificates  o^f  stock,  unless,  con- 
sidering the  whole  transaction,  it 
was  clear  that  the  purpose  was  to 
create  a  debt,  and  utuess  a  debt  was 
in  fact  created). 

Pa. — ^Warren  v.  Queen  &  Co.,  Inc, 
240  Pa.   154,   87  A  £96. 

R.  I. — Taft  V.  Hartford,  eta,  R. 
Co^  8  R.   I.  810.   5  AmR  575.       . 

Tex. — Reagan  Bale  Co.  v.  Heuer- 
mann,  (Civ.  A.)  149  SW  228. 

See  also  infra  9  685. 

[a]  Pvovlsloa  for  '•iataaest.n— ^he 
fact  that  a  certificate  .provides  for 
the  payment  of  "Interest,"  Instead  of 
using  the  word  "dividend."  does  not 
make  the  certificate  an  evidence  of 
Indebtedness  rather  than  a  certificate 
of  stock,  where  it  appears  that  the 
word  "Interest"  waa  used  in  the 
same  sense  as  "dividend."  Smith  v. 
Southern  Fdy.  Co.,  166  Ky.  208,  179 
SW   20£:    Barnai'd   v.   Vermont,   etc.. 


R.  Co.,  i  Allen  (Mass.)  612:  Kldd  v. 
Purltana  Cereal  Food  Co.,  145  Mo.  A. 
602,   122   SW  784;  Krug  v.   Kjetterer 


Mfg.  Co„  16  Pa.  f>i8t  923. 

[b]  Btreot  of  provlaioa  for  oon- 
TerslOB  into  oommoB  stoek,  eto.— 
A  provision  in  certificates  of  "pre- 
ferred, nonvoting  capital  stock"  that, 
if  the  holder  fails  to  avail  himself 
of  the  privilege  of  converting  It  Into 
common  stock,  within  a  specified 
time,  It  shall  "become  converted  4 
per  cent,  noncumulatlve  stock,"  does 
not  show  that  It  was  not  preferred 
stock  before  the  rejection  of  the 
option.  Hamlin  v.  Toledo,  etc.,  R. 
Co.,  78  Fed.  664,  669,  21  (XLA  271, 
36   LRA  826. 

38.  Spencer  v.  Smith,  201  Fed. 
647,  120  <X!A  76  [rev  190  Fed.  106] 
(holding  that,  where  corporate  pre- 
ferred stock  gtiaranteed  ten  per  cent 
out  of  net  profits,  reserved  to  the 
corporation  the  right  to  redeem  after 
a  specified  date,  bound  it  to  redeem 
before  a  later  date,  and  provided  that 
the  holders,  on  failure  to  pay  divi- 
dends, might  foreclose  a  trust  mort- 
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•18  depriTed  of  the  right  to  vote  at  ooiporate  meet- 
ings, for  prefenred  trtockholdws  may  so  contract 
without  destroying  their  status  as  stookholders." 
Where  the  directors  of  a  corporation  declare  a  divi- 
dend on-  preferred  stock,  the  preferred  stockholders 
become  creditors  of  the  corporation  to  the  extent 
of  the  dividend  so  declared,  and  in  some  cases  it 
has  been  held  that,  where  a  company  has  earned 
profits  and  the  directors  wrongfully  refuse  to  de- 
clare a  dividend,  a  preferred  stocUioIder  occupies 
the  position  of  a  corporate  creditor  to  the  extent  of 
the  accumulative  profits  due  him.*^  The  latter 
proposition,  however,  is  contrary  to  the  overwhelnt- 
ing  weight  of  authority." 

[(  575]  (3)  Rights  as  to  Sividenda— (a)  &i  G«n- 
eraL  The  rights  of  preferred  stockholders  as  to 
dividends  depends  of  course  upon  the  terms  and 
construction  of  their  contract  with  the  corporation.** 


Generally  preferred  Btoekholders  are  given  the  li^t 
to  have  ^vidends  on  their  stock  to  the  amount 
specified  in  the  certificate  paid  out  of  the  earnings 
of  the  coiporation  before  anything  is  paid  to  the 
holders  of  common  stock,  and  to  nothing  more  ont 
of  profits.**  Sometimes,  however,  in  addition  to 
being  given  the  right  to  certain  dividends  before 
payment  of  dividends  on  common  stock,  they  aie 
farther  entitled  to  share  in  the  remaining  profits 
pro  rata  with  the  holders  of  the  common  stock.*^ 
And  in  some  jurisdictions  it  is  held  that,  when  there 
is  no  stipulation  in  the  contract  to  the  contrai;, 
preferred  stockholders  are  entitled  to  share  with 
the  common  stockholders  in  all  profits  distributed, 
after  the  common  stoekhoIcleiB  have  received  an 
amount  equal  to  the  stipulated  dividend  on  the  pre- 
ferred stock.** 
As  between  transferees,  a  transfer  of  stock  carries 


Kase  given  to  secure  th«  stock  on 
all  the  corporation's  property.  In 
which  the  stockholders  were  entitled 
to  participate  ratably,'  the  provision 
for  a  preference  of  eleven  dollars 
per  share  to  the  holders  referred 
only  to  a  distribution  of  assets  as 
between  stockholders,  without  refer- 
ence to  the  distribution  of  assets  for 
the  payment  of  debts,  and  that  the 
holders  of  such  preferred  stock  were 
stockholders,  and  not  creditors  of 
the  corporation,  and  weie  entitled  to 
a  preference  only  as  between  them- 
selves and  the  holders  of  the  com- 
>  mon  stock);  Black  v.  Hobart  Trust 
Co.,  64  N.  J.  Eq.  416.  53  A  828  [afC 
65  N.  J.  Eq.  769,  66  A  1131];  Weaver 
Power  Co.  v.  Elk  Mountain  Mill  Co., 
164  N.  C.  76.  78  89  SE  747  (hold- 
ing that  the  provision  In  a  certificate 
of  preferred  stock  that  It  "shall  be 
a  preferred  lien  on  the  assets  of  the 
company,"  where  the  entire  language 
of  the  certificate  shows  no  intention 
to  place  the  stockholder  in  a  posi- 
tion of  a  creditor,  only  gives  a  pre- 
ferred lien  on  the  assets  of  the  cor- 
poration, when  in  liquidation,  over 
the  common  stockholders).  See  also 
Infra  ;   581. 

39.  Shaffer  v.  McCuIloch,  192  Fed. 
801,  113  CCA  535;  Hamlin  v.  Toledo, 
etc.,  R.  Co.,  78  Fed.  664,  24  CCA  271, 
26  LRA  826:  Savannah  Real  Est., 
etc..  Co.  V.  Sllverberg,  108  Ga.  281,  83, 
SE  908;  State  v.  Swanger,  190  Mo. 
661,  89  SW  872,  2  LRANS  121,  4 
AnnCas  563;  Miller  v.  Ratterman,  47 
Oh.  St.  141,  24  NE  496.  See  also 
Infra  XII,  B. 

40.  Smith  V.  Southern  Fdy.  Co., 
166  Ky.   208,   179   SW  206. 

41.  Smith  V.  Southern  Pdy.  Co., 
166  Ky.  208,  179  SW  205.  See  also 
Emerson  v.  New  York,  etc.,  R.  Co., 
14  R.  I.  655,  558  (where  it  was  said, 
per  Carpenter,  J.,  of  the  holder  of 
preferred  and  guaranteed  stock: 
"He  therefore  had  rights  against  the 
company  and  Its  property  which 
partook  of  those  of  a  stockholder 
and  of  a  creditor.  As  a  stockholder 
he  had  rights  to  dividends  and  to 
repayment  of  the  principal  of  his 
stock  in  preference  to  any  of  the 
ordinary  stockholders.  As  a  cred- 
itor he  was  entitled  to  be  paid  the 
amount  of  his  debt  in  the  same 
manner  as  other  creditors,  but  with 
no  preference  over  them"). 

4a.  New  York,  etc.,  R.  Co.  v. 
Nlckals,  119  U.  S.  296,  7  SCt  209,  30 
L.  ed.  363;  Hamblock  v.  Clipper 
Lawn  Mower  Co.,  148  111.  A.  618; 
Lockhart  v.  Van  Alstyne,  31  Mich. 
76,  18  AmR  166;  Chaffee  v.  Rutland 
R.  Co.,  65  Vt.  110.  And  see  other 
cases  supra  this  section  text  and 
notes  28.  30;  infra  19  575,  579. 

43.  Cal. — Fontana  v.  Pacific  CUl 
Co.,  129  Cal.  61.  61  P  680. 

Me. — Spear  v.  Rockland-Rockport 
Lime  Co.,  118  Me.  286,  93  A  764; 
Bates  V.  Androscoggin,  etc.,  R.  C?o., 
49   IS/B.    491. 

Mass. — Gardner  Sav.  Bank  v.  Taber 


Prang  Art  Co.,  189  Mass.  368,  7S  NE 
706. 

N.  T. — ^Roberts  v.  Roberts-Wlcks 
Co..  184  N.  Y.  267,  77  NB  13,  112 
AmSR  607,  3  LRANS  1034,  6  AnnCas 
213;  Utlca  Trust,  etc.,  Co.  v.  Charles 
C.  Kellogg,  etc,  Co.,  126  App.  Dlv. 
178,   110   NYS  1048. 

Eng. — Will  V.  United  Lankat  Plan- 
tations Co.,  [1914]  A.  C.  11;  Wey- 
mouth Waterworks  Co.  v.  Coode, 
[1911]  2  Ch.  620;  Henry  v.  Great 
Northern  R.  Co.,  1  £>e  G.  &  J.  606, 
58  EngCh  470.  44  Reprint  858. 

And  see  other  cases  supra  {  673. 

[a]  Sim*  ot  Isvn*  urn  atfeottnc 
■momt  of  OlvilMtfL — Where  a  cor- 
poration organized  under  the  New 
York  Business  Corporations  L,aw, 
classified  in  Jun^  1901,  its  stock  as 
common  and  preferred,  and  provided 
that  the  preferred  stock  should  bear 
six  per  cent  "interest,  payable  semi- 
annually, cumulative,"  and  on  Oct. 
1,  1906.  It  issued  new  preferred  stock 
with  the  same  provision  as  td  In- 
terest as  the  ajd,  it  was  held  that 
the  new  preferred  stock  was  entitled 
only  to  the  same  rate  of  interest  as 
the  old,  and  the  corporation,  in  de- 
claring a  dividend  in  January,  1907, 
of  three  per  cent  on  the  old  stock, 
properly  declared  a  dividend  of  one 
and  one-half  per  cent  only  on  the 
new  stock.  Utlca  Trust,  etc..  Co.  v. 
diaries  C.  Kellogg,  etc.,  Co.,  126  App. 
Div.  176,  177,   110  NYS  1048. 

[b]  A  by-law  aeoladnr  it  oartala 
Vt  oant  dividend  on  preferred  stock 
from  net  earnings  at  an  annual  date, 
the  remaining  net  profits,  if  any,  to 
be  devoted  to  a  dividend  on  common 
stocks.  Is,  in  effect,  an  appropriation 
of  the  net  earnings  to  dividends. 
Seattle  Trust  Co.  v.  Pltner,  18  Wash. 
401.  61  P  1048. 

[c]  XUnatratlinb— Where  a  corpo- 
rate charter  did  not  state  whether 
interest  should  be  paid  on  preferred 
stock  dividends  in  arrears  when  com- 
pany liquidated,  and  preferred  stock 
certificates  stated  that  such  stock 
should  not  receive  more  than  six  per 
cent  yearly  dividend,  and  any  ar- 
rearages with  lnt«rest,  a  preferred 
stock  dividend  does  not  bear  Interest 
after  date  of  liquidation.  Drewry- 
Hughes  Co.  V.  Throckmorton,  120  Va. 
859.  92  SE  818. 

44.  U.  S. — Nlles  V.  Ludlow  Valve 
Mfg.  Co.,  196  Fed.  994  [aft  202  Fed. 
141.  120  CCA  319]  (in  New  Jersey 
corporation;  holding  that  preferred 
stockholders  who  had  been  paid  their 
stipulated  dividends  yearly  for  a 
number  of  years  had  no  interest  In 
surplus  earnings  which  had  been  al- 
lowed to  accumulate  after  payment 
of  even  higher  dividends  on  common 
stock,  but  such  surplus  earnings  be- 
longed to  the  common  stockholders, 
the  corporation  retainlnf?  sufficient 
property  to  pay  the  principal  of  its 
capital  stock  of  both  classes  In  full 
In  case  of  dissolution). 


Me. — Haseltlne  v.  Belfast,  etc..  R. 
Co..  79  Me.  411,  10  A  328,  1  AmSR 
330. 

Md. — Scott  V.  Baltimore,  etc,  R. 
Co.     93  Md.  476,  49  A  327. 

N.  H. — Jones  v.  Concord,  etc.,  K. 
Co.,  6.7  N.  H.  334,  30  A  614,  68  AmSR 
660. 

N.  J. — Bassett  v.  IT.  S.  Cast  Iron 
Pipe,  etc.,  Co.,  76  N.  J.  Eq.  639.  73  A 
614   [atr  74  N.  J.  Eq,  668.  70  A  929]. 

N.  Y. — Equitably  L.  Assur.  Soc  v. 
Union  Pac.  R.  Co.,  .212  N.  Y.  360. 
106  NE  92,  LRA1915D  1052  [aS  162 
App.  Dlv.  81.  147  NYS  382]:  Roberts 
v.' Roberts- Wicks  Co.,  184  N.  T.  257. 
77  NB  13,  112  AmSR  607.  3  LRANS 
1034.  6  AnnCas  213;  Russell  v.  Amer- 
ican Oaa,  etc,  Co.,  162  App.  Dlv.  13(. 
136  NTS  602. 

Eng.-^WIU  V.  United  Lankat  Plan- 
tations Co^  Ltd.,  [1914]  A.  a  11  [aff 
[1912]  2  Ck.  57^]. 

[a]  Gallia  oanled  to  credit  of 
ptoflt  and  loss,  part  of  which  had 
accrued  through  the  retirement  of 
convertible  bonds  with  common  stock 
and  the  larger  part  of  the  balance  { 
of  which  had  accrued  as  gain  or 
profit  on  the  sale  of  stodis  of  other 
corporations,  purchased  and  held  by 
the  corporation  or  for  its  benefit, 
were  held  to  be  distributable  as 
profits  and  surplus  to  common  stock- 
holders, and  not  as  part  of  the  cai>- 
ital  of  the  corporation  to  both  pre- 
ferred and  common  stockholders,  the 
preferred  stock  not  being  entitled  to 
any  other  or  further  mare  of  the 
profits  than  it  had  already  received 
according  to  its  terms.  Eiqnltable  L. 
Assur.  Soc  V.  Union  Pac  R.  Co..  212 
N.  Y.  860,  106  NE  92,  LRA191SD 
1062  [ail  162  App.  Dlv.  81,  147  NTS 
382]. 

BUrhts  tai  diatnimtkm  o<  mmamtm 
see  infra' tS  680,  581. 

48.  Warren  v.  King,  108  U.  S.  381. 
2  SCt  789.  27  L.  ed.  769  [aff  2  Fed. 
36]LBailey  v.  Hannibal,  etc.,  R.  Co., 
17  Wall.  (U.  S.)  96.  2i  L.  ed.  611; 
Bailey  v.  Hannibal,  etc.,  R.  Co.,  2  P. 
Cas.  No.  736,  1  Dill.  174  [aff  17  WalL 
96,  21  L.  ed.  611];  Gordon  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.  601;  Bishop 
V.  Smyrna,  etc,  R.  Co.,  [1896]  2  Ch. 
266. 

44.  Bnglander  y.  Osborne,  281  Pa. 
366,  104  A  614;  Sterling  y.  H.  F*. 
Watson  Co.,  241  Pa.  106,  88  A  297; 
Sternberg  v.  Brock.  226  Pa.  279.  74 
A  166,  133  AmSR  877,  24  LRAKS 
1078;  Fidelity  Trust  Co.  ▼.  Lehigh 
Valley  R.  Co.,  216  Pa.  «10,  «4  A  829. 
7  AnnCas  613. 

[a]  AppUeatloa  of  mis. — A  holder  . 
of  preferred  stock,  entitled  to  receive 
when  and  as  declared  a  fixed  annual 
cumulative  dividend  of  six  per  cent 
before  any  dividends  on  comraon 
stock,  where  a  dividend  of  fifty-four 
per  cent  for  current  year  and  arrear- 
ages for  nine  years  was  declared  on 
preferred  stock,  was  entitled  to  re- 
strain   payment    of    declared    equal 


For  Utsr  caMS,  asvslopmaats  and  tSuafu  in  the  law  see  cumulative  Annotations.  sanM  title,  page  and  note  number. 
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with  it  the  right  to  undeclared  dividends,^  ^  althongh 
they  may  have  been  earned  by  the  corporation  prior 
to  the  transfer.*** 

[{  576J  (b)  Payable  Ont  of  Profits  or  Net  Earn- 
ing. Since  holdera  of  preferred  stock  are  not 
ereditoiB,  bat  stockholders  with  a  preference  over 
other  stockholders  only/^  it  is  well  established  that 
dividends  on  preferred  Stock  are  not  payable  abso- 
Intely  and  unconditionally,  but  only  out  of  thfe  net 
earnings  or  profits  made  by  the  company,  and  which 


dividend  on  common  stock.  Blngrlan- 
der  T.  Osborne,  261  Fa.  366,  104  A 
614. 

4SVi.  Boardman  v.  Lake  Shore, 
etc..  K.  Co.,   84  N.  T.  157. 

40H>  Jermaln  v.  L,ake  Shore,  etc., 
R.  Co.,  91  N.  T.  483;  Boardman  v. 
Lake  Shore,  etc.,  R.  Co.,  84  N.  Y. 
157. 
47.  See  supra  f  S74. 
4&  U.  S.— New  York,  etc.,  R.  Co. 
T.  Nlckals,  119  U.  S.  296,  7  SCt  809, 
10  i.  ed.  363;  Warren  v.  King,  108 
U.  S.  389,  2  SCt  789,  27  U  ed.  769 
(air  2  Fed.  361;  Ellsworth  v.  Lyons, 
181  Fed.  &6,  104  CCA  1:  National 
Salt  Co.  V.  Inc;raham,  122  Fed.  40,  68 
CCA  356;  St.  John  v.  Brie  R.  Co., 
21  P.  Cas.  No.  12,228,  10  Blatchf.  271 
(air  22  Wall.  136,  22  L.  ed.  743]; 
Storrow  v.  Texas  Cons.  Compress, 
etc.,  Assoc,  87  Fed.  612,  81  CCA 
139. 

Conn. — ^Davenport  v.  Lines,  77 
Conn.  473,  59  A  603. 

Ga. — CogTKeshall  v.  Oeorgla  Land, 
etc.,  COj,  14  Ga.  A,  637,  82  SE  166. 

IlL — Oratty  V.  Peoria  Law  Library 
Assoc.,  219  111.  616,  76  NE  707  [rev 
120  111.  A.  696];  Hamblock  v.  Clipper 
Lawn  Mower  Co.,  14  8  111.  A.  618. 

Kan. — Inscho  y.  MId-Contlnent  Dev. 
Co.,  94  Kan.  370,  146  P  1014,  AnnOas 
1917B  646;  Burk  v.  Ottawa  Gas.  etc., 
Co..  87  Kan.  8,  123  P  857,  AnnCSw 
1913D  772. 

Ky. — Smith  v.  Southern  Fdy.  Co., 
166  Ky.  208.  179  SW  205;  Rider  v. 
Delker.  146  Ky.  634,  636,  140  SW 
1011,  39  LRANS  1007  [quot  Cyc]. 

Me. — Spear  v.  Rockland-Rockport 
Lime  Co.,  113  Iile.  285,  93  A  764;  Bel- 
fast, etc.,  R.  Co.  V.  Belfast,  77  Me. 
445;  Hazeltlne  v.  Belfast,  etc,  R.  Co., 
79  Me.  411,  1  AmSR  330;  Bates 
▼.  Androscoggin,  etc,  R.  Co.,  49  He. 
491. 

Mass. — Field  v.  Lamaon.  etc..  Mfg. 
Co..  162  Mass.  388,  38  NE  1126,  27 
LRA  136;  Phillips  v.  Eastern  R.  Co., 
138  Mass.  12i2;  Wllllston  v.  Michigan, 
etc,  R.  Co.,  13  Allen  400;  Barnard 
V.  Vermont,  etc,  R.  Co.,  7  Allen  612; 
Cunningham  v.  Vermont,  etc,  R.  Co., 
12  Gray  411;  Waterman  v.  Troy,  etc, 
R.  Co..  8  Gray  433. 

Mich. — ^Lockhart  v.  Van  Alstyne, 
31  Mich.  76,  18  AmR  166. 

Mo. — Kldd  V.  Purltana  Cereal  Food 
Co.,  145  Mo.  A.  602,  122  SW  784. 

N.  J. — ElMns  V.  Camden,  etc.,  R. 
Co..  36  N.  J.  Bq.  233;  McGregor  v. 
Home  Ins.  Co.,  33  N.  J.  Eq.  181. 

N.  Y. — ^Roberts  v.  Roberts-Wlcks 
Co.,  184  N.  Y.  257.  77  NE  13.  112 
AmSR  607.  i  LRANS  1034,  6  AnnCas 
213;  Boardman  v.  Lake  Shore,  etc., 
R-  Co.,  84  N.  Y.  167;  Thompson  v. 
Erie  R.  Co.,  4B  N.  Y.  488;  Hutchinson 
T.  Curtlss.  45  Misc.  484,  92  NYS  70. 
N.  C. — Weaver  Power  Co.  v.  Elk 
Mountain  Mill  Co.,  164  N.  C.  76,  69 
SE  747. 

Oh. — Miller  v.  Ratterman,  47  Oh. 
St.    141,  24  NE  496. 

Pa. — Warren  v.  Queen  &  Co.,  Inc., 
240  Pa.  164,  87  A  596;  Culver  v.  Reno 
Real  Est.  Co.,  91  Pa.  367;  Pittsburg, 
•^tc..  R.  Co.  v.  Allegheny  County,  63 
Pa.  126;  Krug  v.  Ketterer  Mfg.  Co., 
16   Pa.  Dlst.  923. 

R.  I. — ^Taft  ▼.  Hartford,  etc.,  R.  Co., 
8    R.    I.  310,  5  AmR  676. 

Tenn. — ^Memphis  Orain,  etc.  El. 
Co.  V.  Memphis,  etc,  R,  Co.,  85  Tenn. 
703,    B  SW  52,    4  AmSR  798. 

Tex. — Reagan  Bale  Co.  v.  Heuem- 
mann.  (Civ.  A.)   149  SW  228. 

Vt. — Chaffee  y.  Rutland  R.  Co.,  S6 


Vt,  110;  Richardson  v.  Vermont,  etc., 
R.  Co.,  44  Vt.  613;  Rutland,  etc.,  R. 
Co.  v.  Thrall,  35  Vt  536. 

Va.— Kain  y.  Angle,  111  Va.  415, 
69  SE  356. 

Wash. — Jorguson  y.  Apex  Gold 
Mines  Co.,  74  Wash.  243,  133  P  466, 
46  LRANS  637. 

Eng. — Crawford  v.  North-Eastem 
R.  Co.,  S  Jur.  N.  S.  1098;  Henry  v. 
Great  Northern  R.  Co.,  8  Jur.  N.  S. 
1117;  Bishop  V.  Smyrna,  etc,  R,  Co.. 
[1895]  2  Ch.  265;  Dent  v.  London 
Tramways  Co.,  16  Ch.  D.  344. 

"A  dividend  among  preference 
stockholders  exclusively  Is  under- 
stood to  Imply  that  the  sum  divided 
has  been  realized  as  profits,  though 
the  earnings  do  not  yield  a  dividend 
to  /the  stockholders  In  general." 
Lockhart  v.  Van  Alstyne,  31  Mich. 
76,  79,  18  AmR  156   (per  Cooley,  J.). 

49.  U.  S. — Storrow  v.  Texas  Cons. 
Compress,  etc,  Assoc,  87  Fed.  612, 
31  CCA  139. 

in. — Cratty  v.  Peoria  Law  Library 
Assoc.  219  111.  616,  76  NE  707  [rev 
120   111.  A.  696]. 

Kan. — Burk  y.  Ottawa  Gas,  etc. 
Co.,  87  Kan.  6,  123  P  867,  AnnCas 
1913D  772. 

Me. — Hazeltlne  y.  Belfast,  etc.,  R. 
Co.,  79  Me.  411,  10  A  328,  1  AmSR 
330. 

Mo. — Kldd  v.  Puritana  Cereal  Food 
Co.,  145  Mo.  A.  602,  122  SW  784. 

N.  J. — Bassett  v.  U.  S.  Cast  Iron 
Pipe,  etc.,  Co.,  73  N.  J.  Bq.  639,  73 
A  614  [afC  74  N.  J.  Eq.  668,  70  A  929]. 

N.  Y. — Boardman  y.  Lake  Shore, 
etc.,  R.  Co..  84  N.  Y.  157. 

Eng. — ^Dent  v.  London  Tramways 
Co.,  16  Ch.  D.  844. 

And  see  other  cases  infra  this  note; 
Infra  {  579. 

[a]  Wliait  cure  "net  a»nilliga"  to 
It*  »imropzlat«d  In  dlyldamOs  on  px»- 
fwxM  aluuca^— (1)  This  question  has 
been  answered  thus  by  Sir  George 
Jessel,  M.  R..  "That  means  this,  that 
the  preference  shareholders  only 
take  a  dividend  if  there  are  profits 
for  that  year  sufllclent  to  pay  their 
dividend.  .  .  .  They  are,  so  to 
say,  co-adventurers  for  each  particu- 
lar year,  and  can  only  look  to  the 
profits  of  that' year."  If  they  are 
lost  for  that  year,  they  are  lost  for- 
ever. '"Profits  for  the  year"  of 
course  mean  the  surplus  in  receipts, 
after  pturlng  the  expenses  and  re- 
storing the  capital  to  the  position, 
it  was  in  on  the  1st  of  January  in 
that  year."  Dent  v.  London  Tram- 
ways Co.,  16  Ch.  D.  344,  353.  (2) 
Similarly  It  was  said  by  Mr.  Justice 
Blatchf ord:  "Net  earnings  are,  prop- 
erly, the  gross  receipts,  less  the 
expenses  of  operating  the  road  to 
earn  such  receipts.  Interest  on 
debts  is  paid  out  of  what  thus  re- 
mains, t^at  is,  out  of  the  net  earn- 
ings. Manv  other  liabilities  are 
paid,  out  of  the  net  earnings.  When 
ail  liabilities  are  paid,  either  out  of 
the  gross  receipts  or  out  of  the  net 
earnings,  the  remainder  is  the  profit 
of  the  shareholders,  to  go  towards 
dividends,  which,  in  that  way,  are 
paid  out  of  the  net  earnings."  St. 
John  v.  Erie  R.  Co.,  21  F.  Cas.  No. 
12,226,  10  Blatchf.  271.  279  [afT  22 
Wall.  136.  22  L.  ed.  743].  See  also 
the  reasoning  In  New  York,  etc,  R. 
Co.  y.  Nfckals,  119  U.  S.  296,  7  SCt 
209,  SO  L.  ed.  363;  Belfast,  etc,  R. 
Co.  v.  Belfast,  77  Me.  445,  452,  1  A 
362.  (3)  And  in  Elkins  v.  Camden, 
etc.,  R.  Co.,  36  N.  J.  Eq.  233,  239,  it 
was  said  in  discussing  this  question 


are  applicable  to  the  payment  of  dividends,  th« 
preference  being  limited  to  profits  whenever 
earned;^  and  on  the  other  hand,  when  there  ara 
net  earnings  properly  applicable  to  the  payment  of 
dividends,  the  corporation  is  under  an  obligation 
to  declare  and  pay  a  dividend  to  the  preferred  stocks 
holders  to  the  extent  required  by  their  contract  a& 
far  as  the  whole  amount  of  such  net  earnings  will 
permit.**  Even  a  general  guaranty  of  dividends  on 
preferred  stock  is  not  a  guaranty  of  payment  in  any 

that  "rights  were  to  be  governed  and 
regulated  each  year  by  the  pecuniary 
condition  of  the  corporation  at  the 
close  of  the  year."  (4)  This  Is  in 
conformity  with  the  definition  of 
profits  as  given  in  Peo.  v.  Niagara. 
County,  4  Hill  (N.  Y.)  20,  23  [aft  7 
Hill  504],  by  Bronson,  J.:  "■Profits' 
generally  mean  the  gain  which  is 
made  upon  any  business  or  invest- 
ment when  both  receipts'  and  pay- 
ments are  taken  into  the  account." 
(5)  Net  earnings,  therefore,  for  the 
purpose  of  payment  of  dividends  oa 
preferred  stock,  are  what  is  left, 
and  only  what  Is  Ipft,  after  paying 
current  expenses  and  interest  on 
debt  and  everything  ejse  which  the 
stockholders,  preferred  and  common, 
as  a  body  corporate,  are  liable  to 
pay.  Warren  v.  King,  108  U.  S.  389, 
2  SCt  789,  27  L.  ed.  769;  Burk  y.  Ot- 
tawa Gas,  etc,  Co.,  87  Kan.  6,  123  P 
857,  ArinCasl913D  772  (in  the  case 
of  a  gas  and  electric  company); 
Hutchinson  y.  Curtiss,  45  Misc.  484, 
92  NYS  70.     See  also  infra  J  579. 

[b]  Out  of  rsserv*  fnaa;  rights 
as  Mtwean  preferred  and  oonunqlk 
■tookholdexs.— Where  preferred  stoclc 
of  a  corporation  was  entitled  to  non- 
cumulative  dividends  not  exceeding 
seven  per  cent  per  annum,  payable 
out  of  any  surplus  net  profits,  and 
the  common  stock  was  entitled  to 
dividends  out  of  the  surplus  net 
profits  remaining  after  payment  of 
the  dividends  on  the  preferred  stock, 
and  the  cori>oration  accumulated  a 
reserved  fund,  part  of  which  was 
obtained  by  scaling  down  dlvidend» 
which  would  otherwise  have  been 
paid  on  the  preferred  stock,  the  re- 
serve fund  in  80  far  as  It  was  com- 
posed of  funds  which  would  have 
been  paid  as  dividends  on  the  pre- 
ferred stock  had  it  not  been  reserved 
could  be  used  to  pay  subsequent 
dividends  on  that  stock,  but  the  por- 
tion of  the  reserve  which  would 
otherwise  have  gone  to  common 
stoclcholders  could  not  be  so  used. 
Bassett  V.  U.  «.  Cast  Iron  Pipe,  etc., 
Co.,  73  N.  J.  Eq.  639,  78  A  614  [aft 
74i  N.  J.  Eq.  668,  70  A  929]. 

[c]  nuprovumemta,  ato.— (1)  The 
circumstances  may  Justify  the  di- 
rectors in  expending  money  on  im- 
provements, etc,  instead  of  declar- 
ing a  dividend  in  favor  of  preferred 
stockholders.  New  York,  etc.,  R.  Co. 
V.  Nickals,  119  U.  S.  296,  7  SCt  209, 
30  L.  ed.  863  [rev  15  Fed.  575,  21 
Blatchf.  177].  (2)  Thus  It  has  been 
hold  that  holders  of  preferred  stock 
in  a  corporation,  evidenced  by  certifi- 
cates providing  that  such  holders  are 
entitled  to  dividends  out  of  the  net 
earnings  of  each  year  when  declared 
by  the  board  of  directors,  to  the  ex- 
tent of  a  certain  percentage,  before 
payment  of  dividends  to  the  holdera 
of  common  stock,  but  that  such  divi- 
dends are  not  cumulative,  are  not  en- 
titled to  any  dividends  when  the 
board  of  directors  determines  that  It 
is  for  the  Interest  of  the  corporation 
to  expend  the  profits  In  the  enlarge- 
ment, extension,  and  Increase  of  its 
works  and  business,  Instead  of  In 
declaring  dividends.  McLean  y. 
Pittsburgh  Plate  Glass  Co.,  159  Pa. 
112,  28  A  211. 

[d]  Oamnot  Inoreoaa  capital  from, 
net  canilngs^It  has  been  held, 
however,  that  where  a  stockholder  in 
a  library  association  has  a  right,  un- 
der his   contract,    to  an   annual  divi- 


dend on  his  stock  at  a  fixed  rate  off> 
interest  after  the  payment  of  neces-*- 
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event,  but  only  in  the  event  that  dividends  are 
earned.°°  If  the  holders  of  aueh  stock  are  in  faet 
stockholders,  and  not  creditors,"  the  ooiporation 
cannot,  even  if  such  intention  is  clearly  e^ressed, 
bind  itself  by  an  absolute  guaranty  to -pay  dividends 
otherwise  than  out  of  profits,  to  the  impairment  of 

eary  expenses,  the  directors  have  no 

Sower  to  use  any  portion  of  such 
Ivldend  to  purchase  new  books,  or 
otherwise  to  Increase  the  capital  by 
making  the  library  more  valuable 
and  nsefuL  Cratty  v.  Peoria  Law 
Library  Assoc.  219  III.  616,  76  KE3 
707  [rev  120     tU.  A.  5961. 

[e]    BaznlBM  vltULeld  to  omaiu 
late  tvaA  tor  Baiiiaaitloa  of  debts  se- 


enred  on  ooxporat*  property 
tnzing'  la  fntnra; — -it  a  corporation 
has  a  funded  interest  bearing:  debt 
which  represents  so  much  borrowed 
capital,  and  is  able  to  maintain  its 
plant  in  a  suitable  condition  for  the 
conduct  of  its  business  and  to  pay 
the  interest  on  such  funded  debt,  the 
directors  oMinarlly  will  not  be  justi- 
fied In  allowing  profits  to  accumulate 
in  a  reserve  fund  for  the  purpose  of 
liquidating  the  funded  debt  when  it 
matures,  to  the'  exclusion  of  the 
right '  of  preferred  shareholders  to 
their  dividends;  provided  the  prop- 
erty on  which  Its  funded  debt  is  se- 
cured la  amply  sufficient  to  enable  It 
to  renew  the  same  at  maturity,  as  is 
■renerally  done.  The  contrary  rule, 
it  has  been  pointed  out,  would  in  the 
case  of  many  if  not  most  of  the 
American  railways  result  in  with- 
holdingr  the  dividends  from  preferred 
stockholders  Indefinitely;  and  the 
hardship  is  especially  apparent  when 
thfe  dividend  Is  not  cumulative,  so 
that  where  the  dividends  for  a  par- 
ticular year  are  passed  because  there 
are  no  net  eamtngs  to  divide  the 
right  to  that  dividend  is  lost  forever. 
Hazeltine  v.  Belfast,  etc.,  R.  Co.,  79 
Me.  411.  10  A  328,  1  AmSR  S30  (where 
the  hardship  and  injustice  of  such  a 
rule  is  forcibly  and  unanswerably 
pointed  out  by  Peters,  C.  J.). 

[f]  Slvldands  '^•pendaat  vpoa 
th*  pco&ta  of  the  partlonlar  year 
oalT.'*— The  directors  cannot,  as 
against  preferred  stockholders  whose 
right  to  dividends  is  "dependent  upon 
the  profits  of  the  particular  year 
only,"  after  setting  aside  a  propor- 
tionate amount  as  a  reserve  fund  for 
maintenance,  repairs,  etc.,  deprive 
such  stockholders  of  the  dividend  out 
of  profits  for  a  particular  year  in 
order  to  make  good  sums  wnich  in 
previous  years  should  have  been  set 
aside  for  maintenance,  repairs,  etc., 
but  which  have  been  improperly  ap- 

Slied  by  the  contpany  In  paying  divl- 
ends  in  such  previous  years.  Dent 
V.  London  Tramways  Co.,  16  Ch.  D. 
S44,  363. 

[g]  Bnnaiis  titaa.  xedaettoa  of  eap- 
Itia  Btock^-Under  the  N.  T.  Stock 
Corporation  tiaw  (L.  [1892]  c  688) 
S  46,  providing  that  any  surplus  cre- 
ated by  the  sale  of  any  capital  atook 
shall  be  distributed  among  all  stock- 
holders ratably  and  without  prefer- 
ence, holders  of  preferred  stock  enti- 
tled to  receive  a  certain  dividend  out 
of  surplus  profits  before  any  dividend 
was  paid  on  the  common  stock  are 
not  entitled,  although  such  dividends 
Are  in  arrears,  to  be  paid  from  a  sur- 
plus arising  from  the  reduction  of 
the  capital  stock.  Roberts  v.  Rob- 
erts-Wicks Co.,  184  N.  Y.  257,  77  NE 
13,  112  AmSR  607,  3  LRANS  1034,  6 
AnnCas  218. 

[h]  JLiftht  to  vvsfsMBtlal  dlvUead 
la  oaao  of  otiaacs*  of  o 


Scheme  of  preference  under  Which  it 
was  held  that  holders  of  preferred 
stock  were  entitled  to  such  dividends 
■up  to  seven  per  cent  as  the  profits  of 
a  particular  year  would  yield  before 
any  dividends  were  paid  to  the  com- 
mon stockholders,  although  the  defi- 
ciency of  in-oflts  in  one  year  was  not 
to  be  made  up  in  another  year;  and 
that  when  a  holder  of  preferred  stock 
failed  to  claim  his  rights  in  certain 


years  a  subsequent  owner  thereof 
could  claim  reunbarsement  Blklns 
V.  Camden,  etc.,  B.  Co.,  M  N.  J.  Eq. 
233. 

[i]  Vio*1aliMs  for  losa  ei^tsl. — 
Debenture  stockholders,  who  have  no 
direct  or  immediate  interest  in  nor 
inmiediately  enforceable  charge  upon 
a  particular  fund  of  the  company, 
cannot  nudntaln  an  action  to  re- 
strain the  company  from  applying 
such  fund  in  the  payment  of  divi- 
dends on  share  capital,  even  though 
the  assets  of  the  company  are  in- 
sufficient to  provide  for  payment  of 
the  loan  capital.  Lawrence  v.  West 
Somerset  Mineral  K.  Co.,  [1918]  2 
Ch.  260. 

[j]  Burplns  net  '  profits. — ^When 
purchasers  of  preferred  stock,  pro- 
viding for  a  dividend  out  of  surplus 
net  profits,  take  their  certificates, 
they  take  them  with  full  knowledge 
of  the  general  rules  applicable  there- 
to, and  knowledge  that  the  term 
"surplus  net  profits"  does  not  mean 
simply  surplus  carried  on  the  books, 
but  contemplates  surplus  net  profits 
over  and  aoovS  all  surplus  and  re- 
serves made  by  the  directors  in  their 
discretion  for  properly  conductlnc 
the  corporate  business.  Hastings  v. 
International  Paper  Co.,  176  NTS 
816. 

BO,  V.  B. — ^National  Salt  Co.  ▼.  In- 
graham,  122  Fed.  40.  68  CCA  886.  ^ 

Ky.— Rider  v.  Delker,-146  Ky.  684, 
636,  140  SW  1011.  89  LRANS  1007 
[quot  C^c]. 

Mass. — Field  v.  Lamson,  etc,  Mfg. 
Co.,  162  Mass.  388,  38  NB  1126,  27 
LRA  136:  WUIlston  v.  Michigan,  etc, 
R.  Co„  13  Allen  400. 

Mich. — ^Lockhart  v.  Van  Alstyne,  81 
Mich.  76,  19  AmR  156  (holding  that 
the  holders  of  preferred  stock  or 
preference  shares  of  a  corporation 
were  entitled  to  dividends  when  there 
were  profits  out  of  which  dividends 
might  be  declared,  and  not  otherwise, 
although  the  resolution  of  the  direct- 
ors under  which  the  stock  was  is- 
sued provided  that  "a  semi-annual 
dividend  of  five  per  cent,  payable 
upon  the  first  days  of  March  and 
September  in  each  year,  shall  be 
gtiaranteed  by  the  company,"  and  al- 
though the  certificate  of  stock  con- 
tained the  recital  "five  per  cent, 
semi-annual    dividend    guaranteed"). 

Mo. — Kldd  V.  Puritana  Cereal  Food 
Co.,  14S  Mo.  A.  602,  122  SW  784. 

N.  T. — Boardman  v.  Lake  Shore, 
etc.,  B.  Co.,  84  N.  T.  167. 

Oh. — Miller  v.  Ratterman,  47  Oh. 
St.  141,  24  NE  496. 

Pa.— -Krug  V.  Ketterer  Mfg.  Co.,  16 
Pa.  Dist  921. 

R.  I. — ^Taft  V.  Hartford,  stc,  R.  Co., 
8  R.  I.  810,  6  AmR  576. 

Vt. — ChaUse  v.  Rutland  R.  Co.,  66 
Vt.  110. 

Wash. — JorguBon  v.  Apex  Oold 
Mines  Co.,  74  Wash.  243,  138  P  466, 
46  LRANS  637. 

And  see  other  cases  supra  note  49. 

[a]  Aotlon  of  assmnsslb — ^When 
therefore  no)  profits  have  heen  earned 
out  of  which  a  preferred  dividend  can 
be  paid,  the  holder  of  preferred  stock 
on  which  a  dividend  is  guaranteed  at 
a  certain  rate  per  annum  "before  any 
dividend  shall  be  paid  on  any  other 
stock  in  sSid  contpany"  cannot  main- 
tain an  action  of  assumpsit  for  the 
recovery  of  the  annual  dividend  thus 
guaranteed.  Taft  V.  Hartford,  etc., 
R.  Co.,  8  R.  I.  310  333,  6  AmR  576. 
To  same  effect  Kldd  v.  Puritana  Ce- 
real Food  Co.,  146  Mo.  A.  602,  122  SW 
784, 

rb]  Prefsmd  stock  irl^**  rifltt  to 
latsMSt  ohargeabls  njM>a  profits, — (1) 
The    view    of    some    of    the    Fnglish 


the  capital  stock  and  possible  i^judice  of  erediton, 
unless  it  is  exprcaaly  authorized  by>  statute.'^  But 
this  does  not  am>ly  in  the  case  of  express  statu- 
tory authority,^  or  where  the  piefeixed  stock,  so 
called,  makes  the  holders  creditors  and  not  stoek- 
holdeiB  merely,  for  in  such  a  case  the  dividends, 

courts  that  a  preferred  and  guaran- 
teed dividend  autltorised  by  an  act  of 
parliament  is  substantitUly  interegt, 
chargeable  exclusively  upon  profits 
(Henry  v.  Great  Northern  R.  Co.,  1 
De  >0.  &  J.  606,  68  EngCh  470,  41 
Reprint  868.  See  also  Matthews  v. 
Great  Northern  R.  Co.,  S  Jur.  N.  S. 
284;  Crawford  v.  North-eastern  R. 
Co.,  8  Jur.  N.  S.  1098),  (2)  has  been 
adopted  in  this  country,  and  the  con- 
clusion thus  expressed  has  been 
reached:  "The  guaranty  of  a  divi- 
dend by  a  railway  company  Is  consid- 
ered by  the  courts     ...     to  mean 


nothing  more  than  a  pledge   of  the 

idk  1e     "  

poses  of 

is  a  dividend,  and  not  a  debt,  which 


fundfa  legally  applicable  to  the  pur 
jose^  of  a  dividend;  that.  In  short,  it 


is  thus  preferred  and  guaranteed" 
(Taft  V.  Hartford,  etc.,  R.  Co.,  8  R.  I. 
310,  336,  6  AmR  676).  And  see  other 
cases  supra  this  note. 

[c]  BSeet  of  fsUnre  to  pay  Intar- 
•■&' — Where  a  stockholder  m  another 
corporation  has  exchanged  his  shares 
for  preferred  shares  la  the  particular 
corporation,  and  the  preferred  shares 
call  for  the  payment  of  Interest  semi- 
annually, the  failure  to  pay  such  in- 
terest is  not  a  substantfal  breach  of 
the  contract,  entitling  the  holder  of 
the  shares  to  a  rescission  of  the  ex- 
change. Fold  V.  Roanoke  Inv.  Co., 
128  Mo.  603,  27  SW  636. 

61.    See  supra  f  674. 

6a.  U.  S. — ^Warren  v.  King,  108  TJ. 
S.  389,  2  S(X  789,  27  L.  ed.  769;  Na- 
tional Salt  Co.  V.  Ingraham,  122  Fed. 
40,  68  CCA  366  (holding  that  certifi- 
cates of  indebtedness  issued  to  a  cer- 
tain class  of  stockholders  by  which 
the  corporation  obligated  Itself  to 
pay  fixed  semiannual  dividends  for 
a  period  of  years,  regardless  of  earn- 
ings of  the  company,  wer«  void). 

Conn. — Davenport  v.  Lines,  77 
Ctenn.  473.  69  A  603. 

111. — Cratty  v.  Peoria  Law  Library 
Assoc,  219  111.  S16,  7*  NES  707  [rev 
120  111.  A.  696]. 

Mich. — Lockhart  v.  Van  Alstyne,  II 
Mich.  76,  19  AmR  166  (per  Cooley, 
JO. 

N.  T.— Troy,  eta,  R.  Co.  v.  TIbbita 
18  Barb.  297. 

Oh. — Miller  V.  Ratterman,  47  Oh. 
St  141,  24  NE  496. 

Fa. — Warren  v.  Queen  &  Co..  Inc. 
240  Pa.  164,  87  A  696;  PltUburg. 
etc,  R.  Co.  V.  Allegheny  County,  (3 
Pa.  126;  Krug  v.  Ketterer  Mfg.  Q>, 
16  Pa.  Dist  923. 

See  also  supra  S  60'. 

68.  Cotting  V.  New  Tork.  etc.  B- 
Co.,  64  Conn.  166,  6  A  861:  Ileller  v. 
National  Mar.  Bank,  89  MdT.  602,  43  A 
800,  78  AmSR  212.  46  LRA  438:  Gor- 
don v.  Richmond,  etc.,  R.  Co.,  78  Va. 
601.     See  also  infra  i  681. 

[a]  Xmpainaeat  of  oapltal  ytlat 
to  issns  of  prsfearsd  stook  «aMr  a 
statatc— Where  a  railroad  company 
for  the  purpose  of  raising  money  to 
pay  a  large  fioating  indebtedness,  is- 
sued under  legislative  authority  and 
sold  for  cash  nineteen  thousand 
shares  of  preferred  stock,  dividends 
on  which  to  the  amount  of  seven  per 
cent  annually  were  to  be  paid  from 
the  net  earnings  of  the  company  be- 
fore any  dividends  on  the  common 
stock,  the  seven  per  cent,  or  any  part 
of  it,  where  not  paid  by  dividends, 
to  accumulate,  and  a  general  statute 
provided  that  no  corporation  should 
declare  any  dividend  while  Its  capital 
was  impaired,  and  there  had  been  a 
large  deficiency  prior  to  the  IssulnK 
of  the  new  stock,  it  was  held  that  « 
dividend  could  be  made  on  the  pK- 
ferred  stock  out  of  the  net  earnings 
of  the  road  since  the  issulnar  of  the 
same,    without   regard    to    the    prior 


For  later 
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eonstitatiiig  in  effect  interest,  may  be  payable,  like 
the  claims  of  any  other  creditors,  out  of  tl^e  gross 
earnings.** 

[i  577]  (c)  Corporation  Hay  Jnear  New  OUiga- 
tiODS.  An  agreement  to  pay  dividends  on  preferred 
stock  ont  of  the  net  earnings  does  not  mean  the  net 
earnings  of  the  corporation  as  it  was  when  the  pre- 
ferred stock  was  issued,  but  the  corporation  may, 
after  the  agreement,  incur  new  obligations,  which 
will  diminish  the  net  earnings  applicable  to  such 
dividends." 

[{  578]  (d)  Whether  DividendB  Ar«  CiunuIatiTe. 
Generally  there  is  an  express  provision  determining 
whether  or  not  the  dividends  on  preferred  stock 
are  cumulative,  so  that  the  arrearages  of  one  year 
are  pliable  out  of  the  net  earnings  of  subsequent 
yesrs.*"  In  the  absence  of  an  express  provision  to 
sneh  effect,  the  general  rule  is  that,  if  the  contract 
with  preferred  stockholders  provides  that  the  pre- 
ferred shares  shall  be  entitled  to  dividends  of  a'cei^ 
tain  per  eent  annually  when  earned,  and  the  divi- 
dends are  in  express  terms  or  impliedly  guaranteed, 
they  are  cumulative;"  but  if,  upon  a  fair  constrao- 
tion  of  the  contract,  the  dividends  are  made  depend- 
ent upon  the  profits  of  each  particular  year,  they 
are  not  cumulative,  and  if  no  profits  are  made  in  a 
particular  year  the  preferred  stockholders  are  not 
entitled  to  have  the  dividends  for  that  year  made 


up  out  of  the  profits  made  in  subsequent  years.** 

[$  579]  (e)  Declaration  of  Dtvidends  and  Dia* 
cretion  of  Directors.  If  the  payment  of  dividends 
on  preferred  stock  is  made  dependent  upon  the 
profits  of  each  particular  year,  "as  declared  by  the 
board  of  directors,"  the  holders  of  such  stock  are 
not  entitled  of  right  to  dividends  payable  out  of 
the  net  profits  accruing  in  any  particular  year, 
unless' the  directors  formally  declare,  or  ought  to 
declare,  a  dividend  payable  out  of  such  profits;™ 
and  whether  a  dividend  should  be  declared  in  any 
year  is  a  matter  belonging,  in  the  first  instance,  to 
the  directors  to  determine  with  reference  to  the 
condition  of  the  company's  property  and  affairs  as 
a  whole.*"  Even  in  the  absence  of  the  words  above 
quoted  the  directors  have  a  discretion  as  to  declar- 
ing dividends,  and  as  to  the  amount  thereof,  and 
in  the  absence  of  abuse  of  discretion  they  will  not 
be  required  to  declare  the  dividend  on  preferred 
stock  contrary  to  their  judgment,  even  though  the 
dividend  is  in  terms  guaranteed.*^  And  a  preferred 
stockholder  cannot  recover  a  dividend  from  the  cor- 
poration unless  he  establishes  the  fact  that  the 
directors  have  duly  declared  such  dividend,  even 
though  the  circumstances  are  such  that  it  should  be 
declared,  for  a  dividend  is  not  a  debt  until  it  has 
been  declared  and  set  apart.*'  As  we  have  already 
se^,  the  circunistanees  may  justify  them  in  expend- 


deficlencr.  Oottlng:  v.  New  York, 
etc.,  R.  Co.,  64  Conn.  166,  5  A  861. 

ti.  Qa. — Savannah  Real  Est.,  etc., 
Co.  V.  Sllverberg,  108  Ga.  281,  S3  SE 
108. 

Ma»B. — Williams  v.  ■  Parker,  186 
Mass.  204. 

Oh.— Burt  V.  Rattle,  11  Oh.  St.  116. 

Pa. — West  Chester,  etc.,  R.  Co.  v. 
Jackson,  77  Pa.  821. 

Va. — aordon  v.  Rlchmoad,  etc..  R. 
Co.,  78  Va.  601. 

See  also  svpra  tS   669,  674;  Infra 

1  581. 

55.    Warren  v.  Kins,  108  U.  S.  889, 

2  set  789,  27  L..  ed.  769  [aff  2  Fed. 
»6J;  St.  John  v.  Erie  R.  Co.,  22  Wall. 
(U.  S.)  186,  22  L.  ed.  743  [aff  211  F. 
Cas.  No.  12,226,  10   Blatchl.   271]. 

66L  Conn. — Cottlng  v.  New  York, 
etc..  R.  Co.,  S4  Conn.  156,  5  A  851. 

Kan. — Burk  v.  Ottawa  Gas,  etc., 
Co..  87  Kan.  6,  123  P  857,  AnnCaa 
191JD  772. 

Me. — Spear  v.  Rockland-Rockport 
Lime  Co.,-  118  Me.  286,  93  A  764. 

Mass. — Gardner  Sav.  Bank '  v. 
Taber-Prang  Art  Co.,  189  Mass.  863, 
75  NE  706.  V 

_  N.  J. — Bassett  v.  V.  S.  Cast  Iron 
Pipe,  etc,  Co.,  76  N.  J.  Eq.  639.  73  A 
614  [aff  74  N.  3.  Eq.  66,8,  70  A  929]. 
N.  Y. — Roberts  v.  Roberts-Wlcks 
Co..  184  N.  Y.  267,  77  NE  18,  112  Am 
SR  607,  3  LRANS  1084,  6  AnnCas  213. 
Pa. — Stembergh  v.  Brock.  226  Pa. 
279.  74  A  166,  183  AmSR  877,  24  LRA 
NS  1078. 

Va. — Drewry,  Hughes  Co.  v. 
Throckmorton,  120  Va.  869,  92  SE 
818. 

Eng.— In  re  W.  J.  Hall  &  Co.,  Ltd., 
[1909]  ICh.  621:  Bishop  v.  Smyrna, 
etc^  R.  Co.,  [18961  ach.  266. 

[a]  MigMm  as  betwasa  olaasas  of 
pr^fsggsd  atook.— Where  by-la-ws  of 
a  corporation  divided  the  capital 
stock  into  cumulative  preferred  stock 
and  common  stock,  and  provided  that 
certain  of  the  preferred  stock,  for 
which  special  provision  was  made, 
should  be  "entitled  to  annual  divi- 
dends In  preference  to  the  remaining 
preferred  atdck,  for  the  period  of 
three  years  from  the  original  issue 
thereof,"  It  was  held  that  the  special 
preferred  stock  was  entitled  to  three 
annual  dividends  in  preference  to  the 
remaining  preferred  stoclc,  although 
such  dividends  were  not  declared  dur- 
ing a  three-year  period  immediately 
following  the  original  issue  of  the 
stoclc     Gardner  Sav.  Bank  v.  Taber- 


Prang  Art  Co.,  189  Mass.  863,  364,' 
76  NE  706. 

57.  Mich. — Lockhart  v.  Van  Al- 
styne,  81  Mich.   76,  18  AmR  168. 

N.  ,Y. — Jermaln  v.  XiRke  Shore,  etc., 
R.  Co^  91  N.  Y.  488;  Boardman  v. 
Lake  Shore,  etc.,  R.  Co.,  84  N.  Y.  157; 
Prouty  V.  Michigan  Southern,  etc.,  R. 
Co.,  4  Thomps.  &  C.  230. 

Pa. — Fidelity  Trust  Co.  v.  Lehigh 
Valley  R.  Co.,  216  Pa.  610,  64  A  829, 

7  AnnCas  613;  West  Chester,  etc.,  R. 
Co.  V.  Jackson,  77  Pa.  821. 

R.  I. — Taft  V.  Hartford,  etc.,  K.  Co., 

8  R.  I.  310,  6  AmR  675. 

Eng. — ^Webb  v.  E^arle,  L.  R.  20  Bq. 
666;  Henry  v.  Great  Noxthem  R.  Co., 
1  De  G.  &  J.  606,  68  BngCh  470,  44 
Reprint  868;  Sturge  v.  Eastern  Union 
R.  Co.,  7  De  a.  M.  ft  O.  168,  66  EngCh 
122,  44  Reprint  62;  Stevens  v.  South 
Devon  R.  Co.,  9  Hare  818,  41  EngCh 
313,  a  EngL&Eq  229,  68  Reprint  624; 
Matthews  v.  Great  Northern  R.  Co.,  6 
Jur.  N.  8.  284;  Crawford  v.  North- 
eastern R.  Co.,  3  Jur.  N.  S.  1093. 
See  also  Bishop  v.  Smyrna,  etc,  R. 
Co.,  [1896]  2  Ch.  265  (where  it  Is  held 
that  money  standing  to  the  revenue 
account  of  a  limited  company  at  <  the 
date  of  commencement  of  its  liqui- 
dation, representing  net  profits 
earned  by  it  to  that  date  is  appli- 
cable to  the  payment  of  arrears  of 
dividend  due  at  that  date  to  the  pre- 
ferred shareholders,  in  priority  to  a 
deflclt  on  the  capital  account  and  the 
cost  of  liquidation). 

Can. — Crocken  v.  Academy  of  Mu- 
sic, 22  CantTOccNotes  801. 

[a]  AppUcatloii  of  ml»<— A  rail- 
road with  its  franchises  and  prop- 
erty was  sold  under  foreclosure,  and 
under  a  plan  of  reorganization  com- 
mon stock  was  issued  in  exchange 
for  bonds  formerly  held  on  the  fore- 
closed road.  Preferred  stock  was 
also  Issued,  which  by  Its  terms  was 
"entitled  to  dividends,  not  to  exceed 
6  per  cent,  payable  semi-annually, 
not  cumulative,  whenever  In  any 
year  the  net  earnings"  are  sufficient. 
The  company  expended  an  amount 
from  the  earnings  of  the  road  for 
four  years  In  construction  and  bet- 
terments, which  would  otherwise 
have  been  paid  in  dividends  on  the 
preferred  stock.  The  directors  de- 
clared a  dividend  of  six  per  cent  for 
four  years,  and  one  per  cent  for  six 
months  ensuing,  to  be  paid  In  mort- 
gage bonds  of  the  road,  the  amount 


of  the  dividends  being  less  than  the 
sum  exiiended  in  betterments.  It 
was  held  that  such  dividend  was 
properly  declared,  and  the  right  of 
the  preferred  stockholders  to  the 
same  was  not  lost  by  the  failure  to 
declare  it  each  year.  Wtood  v.  Lary, 
47  Hun    (N.   Y.)    660. 

B&  New  York,  etc,  R.  Co.  v.  Nlck- 
als,  119  U.  S.  296,  7  SCt  209,  80  L. 
ed.  368;  Hazeltine  v.  Belfast,  etc.,  R. 
Co.,  79  Me.  411,  10  A  828,  1  AmSR 
330;  Belfast,  etc.,  R.  Co.  v.  Belfast,  77 
Me.  446,  1  A  362:  Scott  v.  Baltimore, 
etc.,  R.  Co.,  93  Md.  476,  49  A  827; 
Staples  V.  Ejastman  Photographic 
Materials  Co.,  [1896]  2  Ch.  808. 

69.  New  York,  etc.,  R.  Co.  v.  Nlok- 
als.  119  U.  S.  296,  804,  7  SCt  209,  80 
L.  ed.  863  (riv  16  Fed.  676,  21  Blatchf. 

60.  New  York,  etc.,  R.  Co.  v.  Nlck- 
als,  119  U.  S.  296,  7  SCt  209,  30  L..  ed. 
363  [rev  16  Fed.  676.  21  Blatchf. 
177];  Knight  v.  Alamo  Mfg.  Co.,  190 
Mich.  223,  167  NW  24;  Bond  v.  Bar- 
row Hsematite  Steel  Co.,  [1902]  1  Ch. 
368. 

61.  U.  S. — New  York,  etc,  R.  Co. 
V.  NIekals,  119  U.  S.  296,  7  SCt  209, 
30  L.  ed.  363  [rev  16  Fed.  676,  21 
Blatchf.  177]. 

111. — Hamblock  v.  Clipper  Lawn 
Mower  Co.,  148  III.  A.  618. 

Kan. — Burk  v.  Ottawa  Gas,  etc, 
Co.,  87  Kan.  6,  128  P  867,  AnnCas 
1913D  772. 

Ky. — Smith  V.  Southern  Fdy.  Co., 
166  Ky.  208,  179  SW  205. 

Mass.'^-Fleld  v.  Lamson,  etc.,  Mfg. 
Co.,  162  Masa  888,  88  NE  1126,  27 
LRA  136. 

N.  Y.— Roberts  v.  Roberts-Wicka 
Co.,  184  N.  Y.  267.  77  NE  18,  112  Am 
SR  607,  8  LRANS  1034,  6  AnnCas 
213;  Boardman  v.  Lake  Shore,  etc.,  R. 
Co.,  84  N.  Y.  157;  Hastings  v.  Inter- 
national Paper  Co.,  176  NYS  816, 

See  also  supra  I  677. 

69.  Hamblock  v.  Clipper  Lawn 
Mower  Co.,  148  111.  A.  618;  Lockhart 
V.  Van  Alstyne,  31  Mich.  76,  18  AmR 
166.     See  also  infra  {   586. 

[a]  AvpUoaMons  of  ml*. — (1) 
"The  preferred  stockholder  in  the 
absence  of  a  statute  authorizing  it 
or  a  contract  providing  for  It,  cannot 
maintain  a  ^uit  against  the  corpora- 
tion for  the  recovery  of  the  par 
value  of  his  stock,  or  for  the  recov- 
ery of  a  dividend,  until  it  has  been 
declared  or  set  ap«u^  alt^ugh  a  suit  p. 
Digitized  by  V  .\^ 
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ing  money  on  improTements,  etc.,  instead  of  declar- 
ing a  dividend,  although  on  this  point  there  is  som^ 
conflict  of  opinion."^  But  while  it  is  largely  a 
matter  of  i  discretion  with  the  directors  whether  to 
declare  a  dividend,  the  court  will  not  allow  them 
to  oppress  holders  of  preferred  stock  by  refusing 
to'  declare  a  dividend  when  the  profits  and  nature 
of  the  business  tilearly  warrant  a  dividend,  and  if 
they-  abuse  their  discretion  in  this  respect  a  court 
of  equity  will  grant  relief."  In  other  words,  the 
right  of  the  holder  of  preferred  shares  is  not  an 
absolute  right  to- a  dividend;  it  is  a  qualified  right 
controlled  by  the  sound  discretion  of  the  directors, 
subject  to  judicial  superintendence  where  there  ar^ 
profits  which,  considering  the  entire  situation  of 
the  company,  its  public  duties,  if  any,,  can  be 
divided,  and  which  ought  to  be  divided.**  A  decla- 
ration of  a  dividend  out  of  net  profits,  contrary  to 
the  judgment  of  the  directors,  is  not  required  by 
the  fact  that  the  directors  have  guaranteed  the 
payment  of  dividends  upon  preferred  shares  in 
accordance  with  a  statute  which  permits  a  guaranty 
of  such  dividends,  payable  cumulatively  out  of  net 
profits.**  The  unauthorized  payment  of  dividends  to 
certain  holders  of  preferred  stock,  who  by  collateral 
agreements  bad  been  promised  that  their  stock  would 
be  resold  within  a  certain  limited  time  if  they  should 
£0  desire,  cannot  be  held  the  equivalent  of  a  declara- 
tion of  dividends  so  as  to  entitle  ^1  the  holders  of 
preferred  stock  to  participate.***' 


Declaration  of  dividend  by  stocUiolders.  The 
dividend  cannpt  be  declared  by  the  stockholders 
unless  they  are  expressly  authorized  to  do  so,  since 
in  the  absence  of  provision  to  the  contrary  divi- 
dends are  declar-ed  by  the  directors  and  not  by  the 
stockholders." 

[i  580]  (4)  Rights  as  between  Stockholders  on 
Distribution  of  Capital;  Lien.  Ordinarily  preferred 
stock  is  entitled  to  no  preference  over  other  stock 
in  relation  to  capital  on  a  distribution  thereof,  and 
each  class  of  stock  is  entitled  to  share  equally 
therein;**  hut  where  there  is  an  express  agreement 
giving  such  a  preference,  not  prohibited  by  local 
law  or  by  the  charter  of  the  corporation,  it  is  bind- 
ing on  the  holders  of  the  common  stock  in  accord- 
ance with  its  terms.*"  On  the  other  hand,  preferred 
stockholders  may  not  be  entitled  to  share  at  all  in 
the  surplus  assets  or  may  be  entitled  to  share  only 
to  a  certain  extent.™  The  question  is  simply  one 
of  contract"  Sometimes  the  holder  of  preferred 
stock  is  by  his  contract  limited  on  distribution  to 
the  right  to  receive  par  and  accumulated  divi- 
dends;" and  in  such  case,  so  long  as  the  dividends 
on  his  stock  are  paid  and  the  property  of  the  cor- 
poration equals  the  amount  of  its  outstanding  capi- 
tal stock  and  its  debts,  he  is  not  injured  and  cannot 
complain  because  the  corporation  distributes  the 
rest  of  its  assets  among  the  holders  of  its  common 
stock  by  way  of  a  stock  dividend  or  otherwise." 
Rights  of  preferred  stockholders  in  the  distribution 


mlerht  be  maintained  to  require  the 
declaration  qf  a  dividend  when  the 
facts  warrant  It."  Westerfield-Bonte 
Co.  V.  Burnett,  176  Ky.  188,  196,  196 
aw  477.  (2)  A  provision  in  a  con- 
tract by  which  stock  In  a  corporation 
was  transferred  to  plaintiff  in  pay- 
ment for  the  assignment  of  a  i>atent, 
that  "the  dividends  accruing"  to 
plaintiff  "shall  amount  to  at  least 
the  sum  of  two  hundred  and  nineteen 
-dollars  .  .  .  on  or  before  the  17  th 
clay  of  May,  1886,"  applies  only  to 
dividends  declareB  before  that  date, 
as  a  dividend  does  not  accrue  before 
It  is  declared.  Parks  v.  Automatic 
Bank  Punch  Co.,  14  Daly  (N.  T.) 
4M. 

63.  See  supra  {  576. 

64.  U.  S. — Storrow  v.  Texas  Cons. 
Compress,  etc.,  Ass6c.,  87  Fed.  612,  81 
CCA  139  [rev  on  other  grounds  92 
Fed.  6,  34  CCA  182]. 

111. — Cratty  v.  Peoria  Law  Library 
Assoc,  219  111.  616,  76  NE  707  [rev 
120  111.  A.  696]. 

Kan. — ^Burk  v.  Ottawa  Gas,  etc., 
Co.,  87  Kan.  8,  128  P  857,  AnnCas 
1913D  772. 

Me. — ^Hazeltlne  v.  Belfast,  etc.,  R. 
Co.,  79  Me.  411,  10  A  328,  1  AmSR 
330. 

Mo. — ^Kldd  V.  Purltana  Cereal  Food 
Co.,  146  Mo.  A.  602,  122  SW  784. 

N.  T. — Boardman  v.  Lake  Shore, 
etc.,  R.  Co..  84  N.  T.  167. 

See  also  supra  (  676;  Infra  t  686. 

65.  U.  S.— New  York,  etc.,  R.  Co. 
T.  Nlckals.  119  U.  S.  296,  7  SCt  209, 
30  L.  ed.  363;  Union  Pac.  R.  Co.  v. 
Frank,  226  Fed.  906,  141  CCA  610. 

111. — Hamblock  v.  Clipper  Lawn 
Mower  Co.,  148  111.  A.  618. 

Mass. — Field  v.  Lamson.  etc.,  iitg. 
Co.,  162  Mass.  888,  38  NB  1126,  27 
LRA  136.  , 

Mo. — ^Feld  V.  Roanoke  Inv.  Co.,  123 
Mo.  603,  27  SW  636;  Kldd  v.  Purltana 
Cereal  Food  Co.,  146  Mo.  A.  502,  122 
SW  784. 

N.  T. — Hastings  v.  International 
Paper  Co..  176  NYS  81B. 

Pa. — McLean  v.  Pittsburgh  Plate 
Glass  Co.,  159  Pa.  112.  28  A  211. 

Discretion  as  to  dlTldenda  ffener- 
ally  see  infra  {}   1229-1237. 

66.  Field  V.  Lamson,  etc.,  Mfg. 
Co.,    162   Mass.    388.    88    NE    1126,    27 


LRA '136;  Kidd  v.  Purltana  Cereal 
Food  Co.,  146  Mo.  A.  602,  122  SW  784. 
And  see  supra  |  576. 

66H-  Knight  V.  Alamo  iSSg.  Co.. 
190  Mich.  223,  157  NW  24. 

67.  Hamblock  v,  Clipper  Lawn 
Mower  Co.,  148  111.  A.  618;  King  v. 
Paterson,  etc,  R.  Co.,  29  N.  J.  L.  .82 
[tUI  29  N.  J.  L.  604];  McNab  v.  Mc- 
Nab,  etc,  Mfg.  Co.,  62  Hun  18,  16 
NYS  448  [aff  133  N.  Y.  687  mem,  31 
NS  627  mem].     See  infra  I  1228. 

68.  N.  H. — Jones  v.  Concord,  etc, 
R.  Co..  67  N.  H.  234,  30  A  614,  68  Am 
SR  660. 

N.  J. — Lloyd  V.  Pennsylvania  Elec- 
tric Vehicle  Co.,  75  N.  J.  Eq.  263,  72 
A  16,  138  AmSR  657,  21  LRANS  228, 
20  AnnCas  119;  Hellman  v.  Pennsyl- 
vania Electric  Vehicle  Co.,  73  N.  J. 
Eq.  269,  67  A  834  [rev  on  other 
grounds  76  N.  J.  Eq.  263,  72  A  16,  21 
LRANS  228,  20  AnnCas  119];  Mc- 
Gregor V.  Newark  Home  Ins.  Co.,  33 
N.  J.Eq.  181.  • 

N.  Y. — Equitable  L.  Assur.  Soc  v. 
Union  Pac.  R.  Co.,  212  N.  Y.  360,  106 
NB  92,  LRA1916D  1052  [aff  162  App: 
Dlv.  81.  147  NYS  382];  Peo.  v.  New 
York  Bldg.-Loan  Co.,  60  Misc  23.  100 
NYS  459  [rev  on  other  grounds  113 
App.  Dlv,  140,  98  NYS  898J. 

N.  C. — Farrlsh-Stafford  Co.  v.  Char- 
lotte Cotton  Mills,  i67  N.  C.  188,  72 
SE  973. 

S.  C. — State  V.  Cheraw,  etc,  R.  Co., 
16  S.  C.  624. 

Eng. — Birch  t.  Cropper,  14  App. 
Cas.  626;  In  re  Espuela  Land,  etc, 
Co.,  [1909]  2  Ch.  187;  In  re  Accrlng- 
tqn  Corp.  Steam  Tramways  Co., 
[1909]  2  Ch.  40;  In  re  W.  J.  Hall  & 
Co.,  Ltd.,  [1909]  1  Ch.  521:  Qrlfflth  v. 
Paget,  6  Ch.  D.  511-  In  re  Bangor, 
etc..  Slate,  etc.,  Co.,  L.  R.  20  Eq.  69; 
In  re  London  India  Rubber  Co..  L.  R. 
5  Eq.  619  (although  the  preferred 
stockholders  had  contributed  all  the 
capital  and  no  profits  had  been  real- 
ized, where  there  was  a  provision 
only  for  a  preferential  dividend  out 
of  "profits,"  and  no  provision  as  to 
the  division  of  capital  on  breaking 
up, — the  only  provision  being  that 
the  preferred  stockholders  should  re- 
ceive "out  of  the  profits"  the  whole 
amount  of  their  capital  with  interest 
at  a  certain  rate  before  the  common 
stockholders     should     participate     In 


the  profits). 

Ont. — Morrow  .  v.  Peterboroufth 
Water  Co.,  4  Ont.  L.  «24.  1  OntWR 
512. 

69.  U.  S. — Spencer  v.  Smith,  201 
Fed.  647,  120  CCA  75;  Shaffer  v.  Mc- 
Culloch,  192  Fed.  801,  113  CCA  535; 
Toledo,  etc,  R.  Co.  v.  ConUnental 
Trust  Co.,  95  Fed.  497,  36  CCA  155: 
Storrow  v.  Texas  Cons.  Compress, 
etc.,  Mfg.  Assoc,  87  Fed.  612,  31 
CCA  139-  Hamlin  v.  Toledo,  etc,  R. 
Co.,  78  Fed.  664,  24  CCA  271,  36 
LRA    826. 

Md. — ^Heller  v.  National  Mar.  Baiflc 
89  Md.  602,  43  A  800,  73  AmSR  21S, 
45  LRA  438. 

Mass. — Page  v.  Whittenton  Mfg. 
Co.,   211  Mass.  424,  97  NE  1006. 

N.  J. — McGregor  v.  Newark  Home' 
Ins.  Co.,  33  N.  J.  Eq.  181. 

N.  C. — Weaver  Power  Co.  v.  Elk 
Mountain  Mill  Co.,  154  N.  C.  76,  69 
SB  747. 

Oh.— Miller  V.  Katterman,    47  Oh. 
St.   141,   24   NE  496. 
'R.  I. — ^Emerson  v.  New  YorJt.  etc, 
R.  Co..   14. R.  r.  665. 

Va.— Gordon  v.  Richmond,  etc..  E. 
Co^  78  Va.  SOI. 

Eng. — Underwood  v.  London  Music 
Hall,  Ltd.,  [19011^  2  Ch.  309;  Bishop 
V.  Smyrna,  etc,  R.  Co.,  [1895]  2  Ch. 
265;  Bichbaum  v.  Chicago  Grain  Ele- 
vators, Ltd.,  U891]  3  Ch.  459;  In  re 
Bangor,  etc,  Slate,  etc,  Co.,  L.  R.  20 
Eq.   59. 

70.  Russell  V.  American  Gas,  etc 
Co.,  152  App-  Dlv.  136,  136  NYS  601; 
Morrow  v.  Peterborough  Water  Co, 
4  Ont.  L.  324,  1  OntWR  '612. 

71.  Colgate  v.  U.  S.  Leather  Co, 
78  N.  J.  Eq.  72,  «7  A  667  [rev  on 
other  grounds  75  N.  J.  Ea.  229.  72  A 
33,  23  LRANSi  679];  McGregor  v. 
Newark  Home  Ins.  Co..  33  N.  J.  Eq. 
181;  Morrow  v.  Peterborough  Water 
Co.,  4  Ont  L.  324,  1  OntWR  512. 

7S.  Russell  V.  American  Gas,  etc, 
Co.,  152  App.  Dlv.  136,  136  NTS  602; 
Drewry,  Hughes  Co.  v.  Throckmor- 
ton,  120  Va.   859,   92  SE  818. 

7X  Russell  V.  American  Gas.  etc 
Co.,  152  App.  Dlv.  136,   186  NYS   601 

[a]  AppUeatloa  of  ml*. — ^When 
preferred  stock  certificates  provided 
that,  upon  liquids,tlon  or  disRolution 
of  the  corporation,  the  preferred 
stockholders  should  be  entitled  to  be 


For  tatar  oaaaa,  Oaveloi^menta  and  ohaaffMi  in  the  law  see  cumulative  Annotations.^ .  same  title,  page  and  note  number. 
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of  profits  and  in  the  distribution  of  the  eoipoia-' 
ticm'g  assets  after  payment  of  debts  may  be  seenred 
hy  mortgage.'* 

[i  581]  (6)  Bights  as  against  Oreditors;  Lien  on 
Fnnduses  and  Property.  Where  the  holders  of 
preferred  stock  are  stoekholderi  and  not  creditors,"' 
they  have  no  lien  on  the  franchises  or  property  of 
the  corporation  either  as  against  its  subsequent 
bondholders  or  mortg^age  creditors  or  as  against 
existing  or  subsequent  general  creditors,'*  unless  it 
is  given  them  by  or  under  express  charter  or  statu- 
toiy  authority,  and  such  a  lien  cannot  be  given 
them  by  their  contract  with  the  corporation,  unless 
it  is  authorized  by  legislative  charter  or  by  stat- 
nte."  But,  as  we  have  already  seen,  the  contract 
with  the  holders  of  preferred  stock,  so-called,  may 
be  such  as  to  make  them  creditors,  with  all  the 
rights  and  remedies  of  creditors,  and  not  stock- 
holders, and  in  such  case  it  may  give  them  a  lien 
on  the  assets  of  the  corporation  even  as  against 
other  creditors  and  lienholders;'*  and  even  when 
holders  of  preferred  stock  have  the  status  of  stock- 
holders, the  statute  authorizing  the  issue  of  the 
same  may  make  it  a  lien,  or  authorize  that  it  be 
made  a  lien,  on  the  franchises  and  property  of  the 
corporation  prior  to  the  rights  either  of  general 
creditors  or  subsequent  mortgagees  on  other  lien- 
holders."* 

Selease  of  lien.  The  lien  of  preferred  stock 
issncd  under  a  statute"  providing  that  preferred 
stock  shall  constitute  a  Uen  on  the  franchises  and 
property  of  the  corporation,  may,  although  no  way 


is  provided,  be  released  m  a  proceeding  in  which 
the  stockholders  or  their  trustee  have  been  sum- 
moned, when  for  the  benefit  of  the  corporation,  for 
a  preferred  stockholder  has  all  the  rights  of  a  com- 
mon stockholder  and  as  his  income  frqm  the  stock 
depends  upon  the  welfare  of  the  corporation,  it  may 
become  necessary  that  the  proF>erty  of  the  corpora- 
tion may  be  freed  from  the  incident  of  his  lien.*' 

[$  582]  (6)  Bight  to  Vote  at  Corporate  Meetings. 
Questions  concerning  the  right  of  preferred  stock- 
holders to  vote  are  speciflcsJly  treated  elsewhere  in 
this  article.**** 

[i  683]  (7)  Liabilities  of  Preferred  Stockholders. 
Where  the  holders  of  preferred  stock  are  stockhold- 
ers, and  not  creditors  of  the  corporation,  as  is 
usually  the  case,*'  they  are  subject  to  all  the  lia- 
bilities of  stockholders,  including  liability  on  sub- 
scriptions and  the  statutory  liability  for  corporate 
debts.**  But  the  rule  does  not  apply  where  the 
"preferred  stock,"  so' called,  is  in  fact  mere  evi- 
dence of  indebtedness  and  makes  the  holders  cred- 
itors and  not  stockholders.** 

[$  584]  f.  Exchange  of  Common  for  Prof  erred 
Stock  and  Vice  Versa.  An  option  may  be  given 
to  preferred  stockholders  to  exchange  their  stock 
for  common  stock  within  a  certain  time  and  on 
certain  conditions  ;*°  and  in  like  manner  holders  of 
common  stock  may  be  given  an  option  to  exchange 
their  stock  for  preferred  stock.**  To  effect  such  an 
exchange  the  option  must  actually  be  exercised,  and 
it  must  be  exercised  in  compliance  with  the  pro- 
visions of  the  contract.**    When  preferred  stock  is 


paid  In  full  out  of  the  assets  of  the 
corporation,  the  par  value  of  the 
shares  and  the  unpaid  dividends  ac- 
crued thereon,  before  anything 
should  be  paid  to  the  holders  of  the 
common  stock,  the  corporation  -vrould 
not  be  compelled,  at  the  suit  of  the 
preferred  stockholders,  to  establish  a 
sinking  fund  out  of  which  to  pay  the 
par  value  of  the  preferred  stock  on 
dissolution  of  the  corporation,  on  the 
Kround  that  when  the  patents  ex- 
pired, In  which  nearly  the  whole  cap- 
ital stock  of  the  corporation  was  in- 
vested, there  would  be  no  property 
out  of  which  to  pay  the  par  value 
of  the  preferred  stock,  there  being- 
no  legal  obligation  upon  the  corpora- 
tion to  do  so  In  the  absence  of  con- 
tract. Mellon  V.  Mississippi  Wire 
Class  Co.,  77  N.  J.  Bq.  498,  78  A 
710. 

7^  Spencer  v.  Smith,  201  Fed, 
«47,  120  CCA  75;  Ellsworth  v.  Lyons, 
m  li-ed.  55,  104  OCA  1. 

n.     See    supra    {    67i. 

n.  Ji.  8. — ^Warren  ▼.  KlnK,  108 
U.  S.  389,  »  set  789,  27  L.  erf.  769 
laff  2  Fed.  36]  (holding  that  the 
preferred  stockholders  had  no  claim 
on 'the  property  superior  to  that  of 
creditors  whose  debts  were  con- 
tracted by  the  company  subsequently 
to  the  Issue  of  the  preferred  stock, 
and  that  their  only  valid  claim  was 
one  to  a  priority  over  the  holders  of 
common  stock);  Branch  v.  Jesup, 
106  V.  8.  468,  1  set  495,  27  L..  ed. 
279;  St.  John  v.  Erie  R.  Co.,  22  Wall. 
12S,  22  Jj.  ed.  743;  Spencer  v.  Smith, 
201  Fed.  647,  120  OTA  76  [rev  190 
Fed.  1051;  EHlsworth  v.  Lyons,  181 
Fed.  55,  104  CCA  1;  Hamlin  v.  Con- 
tinental Trust  Co.,  78  Fed.  664,  24 
CCA  271.  36  LRA  826;  Branch  v. 
AtlantlCLetc,  R.  Co.,  4  P.  Cas.  No. 
1,807.  3  W^oods  481  [aft  106  U.  S.  468, 
1  set  495,   27  L.  ed.  279]. 

Ky. — Fryer  v.  Wledetnann.  148  Ky. 
J7J,  146  SW  7B2.  39  LRANS  1011; 
Rider  v.  Delker,  14B  Ky.  634,  636,  140 
SW  1011,  39  LRANS  1007  [quot  Cyc]. 

Me. — Belfast,  etc.,  R.  Co.  v.  Bel- 
fast, 77  Me.  445,  1  A  368. 

Hd. — ^Heller  v.  National  Mar.  Bank, 
89  Md.  602.  43,  A  800,  73  AmSR  212, 
4t  LRA  4Zt:  aairett  v.  Uay,  19  Md. 
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N.  C. — Weaver  Power  Co.  v.  Elk 
Mountain  Mill  Co.,  15^  N.  C.  76,  69 
SB  747. 

Pa, — ^Warren  v.  Queen  &  Co.,  Inc., 
240  Pa.  154.  87  A  695. 

Vt.— Chaffee  v.  Rutland  R.  Co..  BB 
Vt.    110. 

See  also  supra  SS  674,  675. 

77.  See  infra  this  section. 

78.  U.  S. — Warren  v.  King.  108 
tl.  S.  389.  2  set  789,  27  L.  ed.  769 
[afr  2  FedL  86] ;  Spencer  v.  Smith,  201 
Fed.  647,  120  CCA  75;  Ellsworth  v. 
Lyons,  181  Fed.  55.  104  CCA  1;  Ham- 
lin V.  Toledo,  etc,  R.  Co.,  78  Fed. 
664,  24  CCA  271,  36  LRA  826;  Con- 
tinental Trust  Co.  V,  Toledo,  etc.,  R. 
Co..  72  Fed.  92. 

Ga. — Jefferson  Banking  Co.  v.  Mar- 
tin Inst.,  146  Ga.  383,  91  SB  463. 

Ky. — Fryer  v.  Wiedemann,  148  Ky. 
379.  146  SW  752,  39  LRANS  1011: 
Rider  v.  Delker,  145  Ky.  634,  140 
SW  1011,  39  LRANS  1007. 

Md. — Heller  v.  National  Mar.  Bank, 
89  Md.  602,  43  A  800,  73  AmSR  218, 
46  LRA  438. 

N.  J. — Black  V.  Hobart  Trust  Co., 
64  N.  J.  Eq.  415,  53  A  826  [aff  66  N. 
J.  Eq.  769.  66  A  1131]  (preferred 
stockholders  secured  by  mortgage 
not  entitled  to  priority). 

N.  C. — ^Weaver  Power  Co.  v.  Elk 
Mountain  Mill  Co.,  164  N.  C.  76,  69' 
SB   747. 

Pa, — Warren  v.  Queen  A  Co.,  Inc., 
240  Pa.  164,  87  A  596. 

Tex. — Reagan  Bale  Co.  ▼.  Heuer^ 
mann,   (Civ.  A.)  149  SW  228. 

70.  In  re  Fifty  Gold  Mines  (3orp., 
190  Fed.  105;  Storrow  v,  Texas  Cons. 
Compress,  etc.,  Co.,  87  Fed.  612,  31 
CCA  139:  Totten  v.  Tlson,  64  Ga.  139; 
Burt  v.  Rattle,  31  Oh.  St.  116.  And 
see  cases  supra   S   674. 

80.  Fryer  v.  Wiedemann,  148  Ky. 
379,  146  SW  752.  39  LRANS  1011 
(dictum);  Levlness  v.  Consolidated 
Gas,  etc.,  Co.,  114  Md.  559,  80  A  304, 
AnnCaal91SC  649;  Heller  v.  National 
Mar.  Bank,  89  Md.  602,  43  A  800,  73 
AmSR  212,  45  LRA  438. 

[a]  Extent  of  lien.— Preferred 
stock  Issued  under  Code  Pub.  Gen. 
L.  (1904)  art  23  S  408,  providing 
that  stockholders  shall  have  a  lien 
upon  the  franchises  and  property  of 


the  corporation,  carries  with  it  a 
Hen  upon  all  the  property  of  the  cor- 
poration, and  Is  not  intended  merely 
to  control  the  distribution  of  assets 
of  the  corporation  in  the  event  of  its 
insolvency  or  dissolution.  Leviness 
v.  Consolidated  Gas,  etc.,  Co..  114 
Md.  659,  80  A  304.  AnnCa8l913C  649, 

81.  See  Md.  Code  Pub.  Gen.  L. 
(1904)  art  23  {  408. 

8a.  Leviness  v.  Consolidated  <jras, 
etc,  Co.,  114  Md.  659,  80  A  304.  Ann 
Casl913C  649. 


See  infra  XII,  B. 

87.  See  supra  {   674. 

88.  Klrkpatrick  v.  American  Al- 
kali Co.,  140  Fed.  186;  R.  Co.  v. 
Smith,  ^8  Oh.  St.  219,  31  NB  748. 
See  generally  infra  XII,   D. 

[a]  OoBStraetloa  of  statute.— The 
provision  of  the  New  Jersey  General 
Corporation  Act  (P.  L.  [1896]  c  186 
f  18)  that  "in  no  event  shall  a  holder 
of  preferred  stock  be  personally  lia- 
ble for  the  debts  of  the  corpora- 
tion; but  In  case  of  Insolvency  its 
debts  or  other  liabilities  shall  be 
paid  In  preference  to  the  preferred 
stock,"  does  not  affect  the  liability 
of  preferred  stockholders  to  calls 
and  assessments  made  by  the  di- 
rectors or  by  the  court  in  case  of 
insolvency  for-  unpaid  Installments 
up  to  the  par  value  of  the  stock,  to 
which  sucfi  stockholders  are  subject 
under  It  21,  22  of  the  act  (P.  L. 
[1896]  p  284),  equally  with  holders 
of  common  stock.  Klrkpatrick  v. 
American  Alkali  Co.,  140  Fed.  186. 

irseesslty  for  issna  or  tender  of 
oertlflcata  see  infra  t  711. 

89.  Miller  v.  Ratterman,  47  Oh. 
Bt  141,  J24  NB  496  (dictum).  See 
supra  S  674. 

80.  Hamlin  v.  Toledo,  etc.,  R.  Co., 
78  Fed.  664,  24  (X^A  271,  36  LRA  826. 

91.  Holland  v.  Cheshire  R.  Co., 
151  Mass.  231,  24  NB  206. 

92.  Holland  V.  Cheshire  R.  Co., 
161  Mass.  231,  24  NE  206  (holding 
that  the  appointment  by  the  corpo- 
ration of  a  committee,  twenty  years 
after  a  vote  authorizing  stockhold- 
ers to  exchange  common  for  pre- 
ferred stock,  to  Investigate  the 
claims  of  holders  of  common  stock, 
with  authority  to  settle  the  same  by 

I  purchase   of,,  o^i^ls^^j^^dj^gj^ 
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issued  with  an  option  to  the  common  stockholders 
to  exchange  their  stock  therefor,  the  option  must 
be  exercised  within  the  time  prescribed,  or,  if  no 
time  is  fixed,  then  within  a  reasonable  time.'*^  The 
trustees  of  preferred  stockholders  cannot  of  course 
affect  the  rights  of  such  stockholders  otherwise  than 
as  authorized  by  the  contract  by  consenting  that  the 
shares  shall  be  converted  into  ordinary  shares.^ 

[$  586]  g.  Bedemption  or  Betirement  of  Pre- 
ferred Stock.  In  issuing  preferred  stock  the  cor- 
poration may  provide  for  redemption  or  retirement 
of  the  same  at  or  within  a  specified  time,  or  .there 
may  be  a  provision  for  its  retirement  in  the  char- 
ter or  governing  statute,  and  in  either  case  the  pro- 
vision will  be  binding  on  the  corporation  and  on 


both  the  preferred  and  common  stockholders;*"  and 
where  a  corporation  is  authorized  to  retire  its  iHe- 
ferred  stock  at  par,  the  holders  thereof  cannot 
enjoin  snbh  plan  on  the  ground  that  it  will  reduce 
the  capital  of  the  corporation,  inasmuch  as  such 
reduction  'will  accrue  after  they  have  ceased  to  have 
any  interest  in  the  corporation.'^  But  in  the  ab- 
sence of  estoppel  such  a  right  can  be  exercised  or 
enforced  only  in  accordance  with  the  provisions  of 
the  contract  and  of  the  charter  or  statute,  if  any," 
and  in  the  absence  of  express  statutory  authority 
a  corporation  cannot  use  the  assets  of  the  corpora- 
tion to  redeem  or  retire  preferred  stock,  where  in- 
justice will  thereby  be  done  to  other  stockholdera 
or  creditors.*^    The  obligation  of  the  corporation  to 


chase  by  the  committee  of  common 
stock,  glvlngr  in  exchange  therefor 
shares  of  preferred  stock  previously 
boutrht  In  oy  the  company  and  held 
as  part  of  the  assets,  did  not  con- 
stitute an  exchange  of  stock  under 
the  original  arrangement). 

98.  Holland  v.  Cheshire  R.  Co., 
151  Mass.  231,  24  NE  206  (holding 
that  exercise  of  the  option  thirty- 
three  years  after  the  date  when  the 
privilege  was  conferred  was  not 
within  a  reasonable  time).  See  also 
Muhlenberg  v.  Philadelphia,  etc.,  R. 
Co.,  47  Fa.  IS  (exchange  of  bonds 
for  stock) ;  Campbell  v.  London,  etc., 
R.  Co.,  e  Hare  619,  28  EniCh  519,  67 
Reprint  1017  (exchange  of  loan  notes 
for  stock). 

94,  Dickinson  v.  Holt,  19  T.  L.  R. 
667  (holding  that  where,  by  a  decla- 
ration of  trust  under  which  prefer- 
ence shares  were  issued,  it  was  pro- 
vided that  the  company  should  not 
without  the  consent  of  the  trustees 
affect  or  alter  the  rights  and  privi- 
leges of  the  holders  of  the  prefer- 
ence shares,  but  the  trustees  might 
give  their  consent  if  they  thought 
ft  reasonable,  the  trustees  could  not 
consent  to  the  destruction  of  the 
rights  of  the  preference  stockhold- 
era by  consenting  that  the  shares 
should  be  converted  into  ordinary 
stock). 

96.  U.  S.— Weldenfeld  v.  North- 
em  Pac.  R.  Co.,  129  Fed.  806,  68 
CCA  637. 

Ky. — F.  T.  Ounther  Grocery  Co.  v. 
Hazel,  179  Ky.  77B,  201  SW  S36- Wes- 
terfleld-Bonte  Co.  v.  Burnett,  176  Ky. 
188,  195  SW  477:  Rider  v.  Delker,  146 
Ky.  634,  140  BW  1011,  89  LilANS 
1007. 

Minn. — Booth  v.  Union  Fibre  Co., 
137  Minn.  7,  162  NW  677. 

N.  J. — Smith  V.  Ferracute  Mach. 
Co.,  68  N.  J.  L.  237,  B2  A  231:  Lazear 
V.  American  Steel  Fdy.,  86  N.  J.  Eq. 
21,    98   A   642. 

N.  Y. — Haxikett  v.  Korthem  Pac.  R. 
Co^  36  Misc.  688,  78  NYS  1087. 

Pa. — Sterling  v.  H.  F.  WaUon  Co., 
241  Pa.^  106,  88  A  297:  Warren  V. 
Queen  &  Co..  Inc.,  240  Pa.  154,  87  A 
696:  Wetherlll  v.  Arasapha  Mfg.  Co., 
24  t>a.  Dist.   1046. 

fa]  ZUnatnirttoiia^—fl)  Thus  where 
the  act  of  Incorporation  of  a  rail- 
road company  authorises  it  to  issue 
preferred  stock,  convertible  Into  com- 
mon stock  at  the  option  of  the  cor- 
poration, it  may  retire  preferred 
stock  at  par  and  issue  common 
stock  instead,  giving  the  holders  of 
the  common  stock  the  privilege  of 
acquiring  the  additional  common 
stock.  Hackett  v.  Northern  Pac.  R. 
Co..  36  Misc.  688,  73  NYS  1087.  (2) 
And  in  New  Jersey,  under  the  Cor- 
poraUon  Act  (P.  L.  [1896]  p  285) 
1  27.  declaring  that  every  corpora- 
tion may  change  the  nature  of  its 
business,  its  name,  and  Increase  or 
decrease  its  capital  stock,  together 
with  I  29,  providing  for  the  retire- 
ment or  reduction  of  the  capital 
stock  of  a  corporation,  a  corporation 
may,  as  i  5  of  the  act  declares  that 
the  act  and  all  its  amendments  shall 
be  part  of  the  charter  of  every  cor- 
poration   formed   thereunder,    reduce 


its  capital  stock  by  retiring  the  pre- 
ferred stock  and  relssxiing  a  portion 
of  it  as  common  stock.  Lazear  v. 
American  Steel  Fdy.,  86  N.  J.  Bq. 
21,  98  A  642. 

[b]  ITot   organic   ohaavs   la   oor- 

?ioratlon. — The  exercise  of  the  right 
o  retire  preferred  stock  does  not 
effect  an  organic  change  in  the  busi- 
ness of  the  corporation.  Hackett  v. 
Northern  Pac.  R.  Co.,  86  Misc.  683, 
73  NYS  1087. 

[c]  OoMStgiLeiUon  of  proTtsions*.— 
(1)  By-laws  providing  for  the  ex- 
clusive distribution  of  dividends  to 
preferred  stockholders  until  total 
dividends  paid  shall  amount  to  the 
full  sum  paid  for  such  stock,  with 
interest,  and  for  the  Issuance  of 
"one  share  of  common  stock  for  and 
in  lieu  of  shares  of  preference  stock 
the  company  may  elect  to  retire," 
did  not  provide  for  the  redemption 
of  preferred  stock  merely  by  pay- 
ment of  the  purchase  price,  but  gave 
the  stockholder  in  addition  the  right 
to  receive  common  stock  for  such 
stock.  Lesser  v.  Fluhart,  (Wash.) 
178  P  817.  (2)  Where  the  charter 
declares  that  preferred  stock  may  be 
redeemed  after  a  specified  time  the 
retirement  and  redemption  of  pre- 
ferred stock  Is  not  limited  to  the 
use  of  the  surplus  only,  but  the  pre- 
ferred stock  may  be  redeemed  out 
of  the  assets  of  the  corporation  or 
out  of  the  proceeds  of  the  sale  of  the 
corporation  property.  Westerfleld- 
Bonte  Co.  v.  Burnett,  176  Ky.  188,  195 
SW  477. 

BSsct  of  provialoa  m  sbowliur 
aatnre  of  contract  see  supra  S  674. 

Bsdnotloii  of  oanital  atook  see  in- 
fra SI  726.  737. 

96.  Hackett  v.  Northern  Pac.  R. 
Co.,  36  Misc.  688,  78  NYS  1087. 

97.  National  Sewer  Pipe  Co.  v. 
Smlth-Jaycox  Lumber  Co.,  (Iowa) 
166  NW  708:  Sterling  v.  H.  F.  Wat- 
son Co.,  241  Pa.  106,  88  A  297;  Weth- 
erlll v.  Arasapha  Mfg.  Co.,  24  Pa. 
Dist.  1046   (infra  note  98). 

[a]  ninstratloas. — (1)  Where  pre- 
ferred stock  certificates  Issued  pur- 
suant to  Acts  April  18,  1874  (P.  L. 
p  61).  April  3,  1872  (P.  L,  p  37),  and 
April  28,  1873  (P.  L.  p  7«),  give  the 
corporation  the  right  to  redeem  the 
same  on  payment  in  cash  of  the  ac- 
cumulated cash  dividends  and  the 
par  value  of  the  stock,  the  corpora- 
tion cannot  compel  a  surrender  of 
the  stock  for  redemption  except  by 
making  cash  payments  in  compli- 
ance with  the  prescribed  condition, 
although  a  portion  of  a  stock  divi- 
dend has  been  distributed  to  the 
preferred  stockholders.  Sterling  v. 
H.  F.  Watson  Co.,  241  Pa.  106,  88  A 
297.  (2)  Where  the  option  to  the 
holder  of  stock  to  surrender  the 
same  in  payment  for  the  products  of 
the  corporation  at  current  prices  at 
the  rate  of  thirty-three  and  one-third 
per  cent  thereof  per  annum  is  by 
express  terms  of  the  certificate  of 
stock  given  to  the  holder  thereof,  a 
copartnership  of  which  the  stock- 
holder is  a  member  cannot  avail  It- 


self of  the  privilege.  National  Sewer 
Pipe  Co.  V.  Smlth-Jaycox  Lumber 
Co.,    (Iowa)   166   NW  708. 

[b]  BrtopveL — Where  complain- 
ants who  as  executors  held  preferred 
stock  In  a  corporation  did  not  for 
over  three  years  after  a  plan  to  re- 
duce the  capital  stock  of  the  cor- 
poration by  retiring  the  preferred 
stock  was  consummated  make  any 
objections  or  question  Its  validity, 
and  the  plan  had  been  adopted  by 
over  ninety  per  cent  of  the  stock- 
holders, and  debentures  had  been  is- 
sued on  the  faith  thereof,  they  were 
grecluded  from  denying  that  it  was 
lading  on  the  preferred  stock  held 
by  them.  Laxear  v.  American  Steel 
Fdy.,  86  N.  J.  Bq.  21,  98  A  642.  See 
also  Infra  f  746. 

98.  Bllsworth  V.  Lyons,  181  Fed. 
6«,  104  CCA  1  (holding  that  a  cor- 
poration ,  could  not,  OS  against  its 
creditors,  secure  the  retirement  of 
preferred  stock  issued  under  Mich. 
Comi>.  L.  [1897]  I  7073,  by  appro- 
priating assets  otherwise  available 
to  creditors,  as  by  carrying  an  in- 
surance policy  out  of  the  corporate 
assets,  although  creditors  did  not 
extend  credit  on  the  faith  of  the 
policy's  being  a  corporate  asset): 
Westerfleld-Bonte  Co.  v.  Burnett. 
176  Ky.  188,  196  SW  477;  Rider  v. 
Delker.  145  Ky.  634.  140  SW  1011,  39 
LRANS  1007:  Warren  v.  Queen  & 
Co.,  Ina,  240  Pa.  164,  87  A  696; 
Wetherlll  ▼.  Arasapha  Mfg.  Co.,  24 
Pa.  Dist.   1046. 

[a]  Bzpresa  prorlsUm^— (1)  Un- 
der the  act  of  April  28,  1878  (P.  L. 
p  79),  providing  that  a  corporation 
"shall  have  the  right  to  redeem  its 
preferred  stock  upon  such  terms  as 
mav  be  provided  in  the  issue  thereof; 
and  it  may  specifically  appropriate 
for  the  ...  of  the  i)rlncipal 
thereof;  ...  or  the  proceeds  of 
any  specified  portions  of  its  assets 
or  property:  Provided,  That  no  In- 
justice shall  thereby  be  done  to  the 
existing  rights  of  other  stockholders 
.  .  .  of  the  company,"  a  decree  for 
the  retirement  of  preferred  stock 
cannot  be  made  unless  It  affirma- 
tively appears  that  no  injustice  will 
thereby  be  done  to  the  other  stock- 
holders and  creditors.  Wetherill  v. 
Arasapha  Mfg.  Co^  28  Pa.  Dist.  104S. 
To  same  effect  warren  v.  Queen  & 
Co.,  Inc.,  240  Pa  164,  87  A  696.  (2) 
Where  a  real  estate  company  Issued 
first-preferred  .stock,  with  the  right 
to  the  holder  to  dividend^  not  ex- 
ceeding five  per  cent,  as  the  profits 
of  the  company  might  warrant,  pay- 
able out  of  the  net  earnings  of  the 
company,  the  company  binding  itself 
to  apply  any  funds  in  its  treasury, 
or  resulting  from  the  sale  of  real 
estate,  to  the  redemption  at  oar  of 
any  portion  of  the  stock,  on  the  de- 
mand of  the  holder,  the  holders  bad 
no  right  to  its  redemption  out  of 
any  specific  assets  other  than  pro- 
ceeds of  sale  of  real  estate,  nor  out 
of  money  in  the  treasury.  If  It  would 
work  injustice  to  the  creditors  or 
stockholders  of  the  company  by  in- 
terrupting or  crippling  its  business. 


For  Uttc  eaete,  AeyelopaMsto  and  ehaaci 
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redeem  will  not  be  enforced  after  it  has  become  in- 
solvent  and  its  capital  stock  depleted  ;****  and  its 
refusal  will  nbt,  in  such  a  situation,  constitute  a 
breach  of  its  agreement  to  redeem,*"^  although  it  is 
not  in  liquidation,'*''  and  although  no  creditor  is 
a^idng  relief.**'*  Provision  is  sometimes  made  by 
statute  for  conversion  of  preferred  stock  into  bonds. 
Uandamus  wiU  not  lie  to  compel  redemption  in  ac- 
cordance with  its  terms  of  preferred  stock  of  a 
corporation  issued  in  disregard  of  the  provisions  in 
that  respect  of  its  organic  law,  although  all  persons 
interested  acquiesced  in  the  unauthorized  issue.^ 

[i  586]  h.  BemediSB  of  Preferred  Stockholders. 
£zcept  in  so  far  as  their  contract  may  otherwise 
provide  preferred  stockholders  undoubtedly  have  all 
the  remedies  that  common  stockholders  have  against 
the  corporation,  its  directors  and  other  officers,  and 
majority  stockholders,'  as,  for  example,  the  right  to 
maintain  a  stockholder's  suit  in  a  proper  case,^  to 
enforce  the  right  to  inspect  corporate  books  and 
records.* 

With  respect  to  dividends.  Where  the  directors 
have  actually  declared  a  dividend  on  preferred 
stock  so  as  to  create  a  debt  due  by  the  corporation 
to  the  preferred  stockholders,  they  may  maintain 


actions  at  law  against  it  to  recover  the  same.'  And 
even  without  declaration  of  a  dividend  an  action 
at  law  has  been  allowed  in  some  cases  on  the  con- 
tract to  make  a  dividend  where  it  appeared  that 
there  were  net  earnings  available  for  the  purpose 
of  paying  the  dividend.'  By  the  weight  of  author- 
ity, however,  the  relation  of  debtor  and  creditor 
does  not  exist  between  a  corporation  and  a  pre- 
ferred stockholder  until  a  dividend  has  been  de- 
clared, and  until  then  an  action  at  law  will  not  lie.^ 
Manifestly  such  an  action  does  not  lie  where  the 
nature  of  the  contract  or  its  judicial  construction 
is  such  as  to  leave  the  question  of  the  propriety 
of  declaring  the  dividend  to  the  discretion  of  the 
directors.*  Preferred  stockholders,  however,  have 
a  remedy  in  equity.  The  contract  which  gives  the 
preferred  stockholders  a  right  to  the  dividend  out 
of  the  net  earnings  impresses  any  net  earnings  in 
the  hands  of  the  directors,  for  the  particular  year, 
with  a  trust  in  behalf  of  the  preferred  stockholders, 
to  the  extent  required  by  the  terms  of  the  contract, 
and  if  the  directors  refuse  to  perform  that  trust  by 
making  the  distribution,  a  court  of  equity  will  obvi- 
ously, in  a  suit  in  which  the  parties  in  interest  are 
made  defendants,  compel  them  so  to  do.*    Bat  this 


Culver  V.  Reno  Real  Hist.  Co.,  91  Pa. 

MH.  Booth   V.   Union  Fibre  Co., 

(Minn.)  171  NW  SOT. 

98H.  Booth   V.   Union  Fibre   Co., 

(Minn.)  171   NW   S07. 

98H.  Booth    V.   Union   Fibre  Co., 

(Minn.)  171  NW  807. 

sen.     Booth  V.  Union  Fibre  Co., 

(Minn.)   171  NW  307. 

99.  Alabama  Cons.  Coal,  etc.,  Co. 
V.  Baltimore  Trust  Co.,  197  Fed.  347. 

[a]  Action  by  ooxporatlon  nnAer 
raah  proTlalon  and  validity  and  ef- 
fect thereof  see  Alabama  Cfons.  Coal, 
etc.,  Co.  V.  Baltimore  Trust  Co.,  197 
Fed.   347. 

1.    Smith   v.   Perracute  Mach.  Co., 

N.  J.  L.  237,  52  A  231. 

a.     See   supra  I   GTS. 

3.  See  tnfra  XII,  C. 

4.  See  Infra  1  1309. 

6.  Smith  V.  Southern  Fdy.  Co., 
Its  Ky.  208,  179  SW  206  (dictum); 
West  Chester,  etc.,  R.  Co.  v.  Jackson, 
77  Pa.  321.     See  Infra  Xll.  C. 

•.  Bates' V.  Androscoggrln,  etc.,  R. 
Co..  49  Me.  491  (action  of  debt):  Taft 
T.  Hartford  etc.,  R.  Co.,  8  R.  I.  310, 
5  AmR  575  (action  of  assumpsit). 
And  see  dlctQm  Smith  v.  Southern 
Fdy.  Co..   1«S  Ky.  208.  179  SW  206. 

[a]  FlMdtny  ■  ■'■  (1)  Where  'pre- 
ferred stockholders  were  entitled  to 
the  absolute  payment  of  semi-annual 
dividends  from  the  earnings  of  the 
company,  certificates  of  stock  do  not 
(onstitnte  the  substance  of  the  Issue 
In  an  action  to  recover  such  divi- 
dends and  hence  are  admissible  In 
evidence,  although  not  precisely  set 
out  in  hsec  verba  in  the  declaration. 
Bates  v.  AndroscoKSTln,  etc.,  R.  Co., 
49  Me.  491.  (2)  It  was  not  sufficient 
to  allege.  In  a  suit  to  recover  such 
dividends,  that  plaintiff  took  and 
paid  for  the  stock,  and  at  the  time 
of  suit  was  the  holder  thereof,  where 
the  declaration  failed  to  show  that 
he  had  continued  to  hold  during  the 
time  covered  by  the  action.  Bates  v. 
Androscoggin,   etc.,  R.  Co.,  supra. 

[b]  Brldanoe. — In  an  action  on  a 
contract  to  pay  Interest  on  preferred 
stock,  the  fact  that  plaintilT  was 
the  holder  of  the  shares  may  be 
proved  by  evidence  other  than  the 
certificates.  Bates  v.  Androscoggin, 
etc..  R.  Co.,  49Me.  491. 

7.  U.  S. — American  Steel  Foun- 
dries V.  Lasear,  204  Fed.  204,  124 
CT;a  231. 

III. — ^Hamblock  v.  Clipper  LAwn 
Mower  Co.,  148  111.  A.  618. 

Md. — State  v.  Baltimore,  etc.,  R. 
Co.,  S  Gill  363. 


Mass. — Field  v.  Lamson,  etc.,  Mfg. 
Co.,  162  Mass.  888.  38  NB  1126,  27 
L.RA  136;  WllHston  v.  Michigan, 
etc.,  R.  Co.,  13  Allen  400. 

Mich. — Knight  V.  Alamo  Mfg.  Co., 
190   Mich.    228.    157   NW   24. 

Mo. — Kidd  V.  Purltana  Cereal  Food 
Co.,    145    Mo.    A.    602.    122    SW   784. 

Pa. — Hogue  V.  American  Steel 
Foundries,  42  Pa.  Co.  216. 

See  supra  (  574:  infra  I  1238. 

Whsve  the  holder  of  preferred 
■took  Is  a  oxadltor  and  not  a  stook- 
holdw  the  rule  does  not  apply  see 
supraj  674. 

8.  Field  V.  Lamson,  etc.,  Mfg.  Co., 
162  Mass.  388,  38  NB  1126,  27  LRA 
186  (holding  that  the  right  to  divi- 
dends on  preferred  stock,  which  are 
payable  out  of  net  profits,  cannot  be 
enforced  in  an  action  at  law,  even 
if  there  are  net  profits  out  of  which 
they  might  be  paid,  if  no  dividend 
has  been  declared);  Bmerson  v.  New 
York,  etc.,  R.  Co.,  14  R.  I,  665.  See 
also  supra  {  579. 

9.  V.  S. — New  York,  etc.,  R.  Co. 
V.  Ntckals,  119  U.  S.  396,  7  SCt  209, 
30  L.  «d.  863  trev  15  Fed.  675.  21 
Blatchf.  177];  American  Steel  Foun- 
dries V.  Liasear,  204  Fed.  204,  124 
CXJA  231:  Mackintosh  v.  Flint,  etc., 
R.  Co.,  32  Fed.  360. 

Kan. — Burk  v.  Ottawa  Gas,  etc, 
Co.,  87  Kan.  6,  123  P  867. 

Me. — Spear  v.  Rockland-Rockport 
Lime  Co.,  113  Me.  286,  93  A  7M:  Ha- 
seltlne  v.  Belfast,  etc.,  R.  Co.,  79  Me. 
411,  10  A  328,   1  AmSR  330. 

N.  Y. — Boardman  v.  Lake  Shore, 
etc.,  R.  Co.,  84  N.  Y.  167;  Thompson 
v.  Erie  R.  Co.,  46  N.  Y.  468. 

Pa. — Hogue  v.  American  eteel 
Foundries,  42  Pa.  Co.  216. 

Bng. — Ashbury  v.  Watson,  SO  Ch. 
D.  378;  Smith  v.  Cork,  etc.,  R.  Co., 
6  Ir.   Eq.   66. 

See  also  supra  {  679. 

[a]  Fartles  to  suit. — (1)  An  action 
to  secure  the  application  of  future 
earnings  of  af  corporation  to  the  pay- 
ment of  dividends  due  holders  of 
preferred  stock  la  properly  brought 
by  one  of  the  holders  of  such  stock 
on  his  own  behalf,  and  on  the  behalf 
of  others  having  like  grounds  of 
complaint.  Common  stockholders  are 
not  proper  parties  defendant. 
Prouty  v.  Michigan  Southern,  etc.,  R. 
Co.,  4  Thomps.  &  C.  (N.  T.)  230.  (2) 
In  an  action  against  the  directors  of 
a  corporation  for  the  recovery  of  an 
undeclared  dividend  upon  preferred 
stock  It  is  not  necessary  that  com- 
mon stockholders  be  made  defend- 
ants.    Thompson   v.  Erie   R.   Co.,    46 


N.  T.  468. 

[b]  arldaaoe.— (1)  In  an  action 
to  determine  the  rights  of  preferred 
and  common  stockholders  as  to  divi- 
dends, amendments  to  the  by-laws 
of  the  corporation  subsequently  re- 
pealed, and  agreements  between  such 
stockholders  subsequently  canceled, 
are  admissible  aa  admissions  or  ex- 
pressions of  policy  of  the  corpora- 
tion, and  will  be  considered  in  deter- 
ntining  whether  the  directors  have 
properly  exercised  their  discretion  in 
the  declaration  of  dividends.  Belfast, 
etc.,  R.  Co.  V.  Belfast,  77  Me.  446,  1 
A  362..  (2)  Minutes  of  the  corpora- 
tion showing  the  resolution  of  the 
directors  authorizing  the  issue  of 
the  preferred  shares  are  evidence. 
Boardman  v.  Lake  Shore,  etc,  R.  Co., 
84  N.  Y.   167. 

[c]  Samaiid  for  aeoovatlBf. — The 
maintenance  of  an  action  against  di- 
rectors of  a  corporation  for  a  recov- 
ery of  an  undeclared  dividend  upon 
preferred  stock  is  not  dependent 
upon  a  prior  demand  for  an  account- 
ing. Thompson  v.  Erie  R.  Co.,  46 
N.  T.  468. 

rd]  &a«]w»— Preferred  stockhold- 
ers are  not  precluded,  short  of  the 
period  of  limitations,  from  claiming 
arrearages  of  dividends,  by  failure  to 
commence  legal  proceedings  therefor, 
where  their  inaction  was  to  see  the 
outcome  of  suits  by  other  stock- 
holders to  compel  the  payment  of 
such  dividends.  Boardman  v.  Lake 
Shore,  etc.,  R.  Co.,  84  N.  Y.  167. 

[e]  ApplloatiOB  of  rta*.— Where  a 
corporation  agreed  with  another  to 
substitute  nonaccumulative  for  ac- 
cumulative dividend  paying  preferred 
stock,  and  refund  all  dividends  in 
arrears,  and  that  the  corporation 
should  issue  to  each  assenting  holder 
of  preferred  stock  a  funding  certifi- 
cate for  the  arrears,  which  should 
carry  interest  at  four  per  cent  per 
annum,  payable  exclusively  out  of 
the  net  profits  of  the  corporation  for 
the  year,  and  should  be  payable  in 
priority  to  any  dividends  on  the  cap- 
ital stock  for  the  year,  the  court,  at 
the  suit  of  a  nonassenting  holder 
of  preferred  stock,  will  not  issue  a 
temporary  injunction  restraining  the 
corporation  from  carrying  the  agree- 
ment into  effect,  for  no  irreparable 
injury  will  result  to  him,  and  if, 
after  the  consummation  of  the  agree- 
ment, an  attempt  is  made  to  pay 
dividends  to  assenting  holders  of 
preferred  stock  in  preference  to  the 
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is  not  80  where  the  contract,  as  judicially  construed, 
leaves  the  question  of  declaring  and  paying  the 
preferred  dividend  to  the  discretion  of  the  direct- 
ors and  it  cannot  be  said  that  their  discretion  has 
been  abused^  In  snch  a  case  it  was  held  that  a 
court  of  equity  would  not  compel  the  declaration  of 
a  dividend  on  preferred  shares  out  of  net  profits 
from  which  the  directors  had  a  right  to  make  the 
dividend  payable  cumulatively  where,  for  half  the 
time  for  which  the  dividends  were  claimed,  there 
were  no  net  profits,  and  where  the  condition  of  the 
corporation  was  such  that  the  court  could  not  say 
that  the  payment  of  dividends  might  not  injure  the 
concern  or  that  the  withholding  of  them  might  not 
be  judicious.^"  A  suit  in  equity  may  be  maintained 
by  the  holders  of  guaranteed  stock  to  compel  the 
corporation  to  allow  them  to  participate,  equally 
with  the  holders  of  the  common  stock,  in  any  larger 
dividends  declared  in  favor  of  the  latter  after  the 
payment  to  plaintiffs  of  the  preferential  or  guar- 
anteed dividends."  The  holder  of  preferred  stock  is 
not  estopped  from  asserting  his  right  of  preference 
to  payment  of  dividends  before  the  payment  of  divi- 
dends on  ordinary  stock  by  the  fact  that  persons  who 
held  it  at  the  time  dividends  were  paid  on  the  ordi- 


nonassentlng'  holder,  the  latter  can 
assert  bis  rights  by  a  proceeding  in 
court.  Wilcox  V.  Trenton  Potteries 
Co.,  64  N.  J.  Eg.   178,   63  A  474. 

10.  Field  V.  Lamson,  etc.,  Mfg. 
Co.,  182  Mass.  388,  38  VTB  1128,  27 
LRA  136.  To  substantially  the  same 
effect  McLean  v.  Pittsburgh  Plate 
aiass  Co.,  159  Pa.  112,  28  A  211. 
And  see  supra  {  67$. 

11.  Gordon  v.  Richmond,  etc.,  R. 
Co.,  78  Va.  501. 

[a]  As  a  oredltox^  IbiU^— €uch  a 
suit  is  to  be  treated  as  a  creditor's 
bill  in  such  a  sense  that  the  remedy 
accorded  by  the  decree  settling  the 
rights  of  the  parties  accrues  in 
favor  of  all  the  guaranteed  stock- 
holders, whether  parties  to  the  suit 
or  not;  that  a  reference  should  be 
made  to  a  commission  to  ascertain, 
state,  and  report  who  are  the  other 
holders  of  guaranteed  stock,  and  in 
what  shares  money  xlividends  are 
coming  to  them  under  the  decree 
settling  the  right  of  the  parties:  and 
further,  that  proper  steps  should  be 
taken  for  the  allowance  of  counsel 
fees  against  the  guaranteed  stock- 
holders not  already  represented  by 
counsel.  Gordon  v.  Richmond,  etc., 
R.  Co.,  81  Va.  621. 

llVi.  Elkins  V.  Camden,  etc.,  R. 
Co.,   36  N.  J.  Eq.   283. 

IIH-  Prouty  y.  Michigan,  etc.,  R. 
Co..  4  Thomps.  &  C.   (N.  T.)  230. 

la.  Ky. — Louisville,  etc.,  R.  Co.  v. 
Hart  County,  116  Ky.  186,  76  SW 
288,  25  KyL  395,  77  SW  361,  25  KyL 
1152;  Hardin  County  v.  Louisville, 
etc.,  R.  Co.,  92  Ky.  412,  17  SW  860, 
14  KyL  401. 

Oh. — Ohio  V.  Cleveland,  etc.,  R.  Co., 
6  Oh.   St.   489. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Al- 
legheny County,  63  Pa.  126. 

Vt. — Richardson  v.  Vermont,  etc, 
R.  Co.,  44  Vt.  618;  Rutland,  etc.,  R. 
Co.  v.  Thrall,   36  Vt.   536. 

Wis. — Racine  County  Bank  v. 
Ayers,  12  Wis.  512;  Milwaukee,  etc., 
R.  Co.  v.  Field,  12  Wis.  340;  Fox 
River  Valley  R.  Co.  v.  Shoyer,  7  Wis. 
366. 

See  also  Infra  i  971. 

[a]  OoBStmotloii  of  •tetnta; 
wlMtiiar  payabU  la  oaah  or  stock. — 
(1)  A  statute  authorizing  a  railroad 
company  to  issue  shares  of  stock  to 
be  applied  to  the  payment  of  inter- 
est on  Installments  paid  in  by  sub- 
scribers to  the  stock,,  until  an  Income 
should  be  realized  from  the  road,  was 
construed  and  held  to  mean  that  the 
additional  shares  to  be  issued  by  the 


company  were  to  be  converted  into 
money,  and  the  stipulated  payment 
of  interest  to  be  made  to  the  sub- 
scribers in  cash  and  not  by  a  trans- 
fer of  shares.  Manlce  v.  Hudson 
River  R.  Co.,  10  N.  T.  Super.  426. 
(2)  Where  the  legislature  authorized 
a  corporation  to  issue  additional 
stock  to  enable  it  to  "provide  for  and 
pay  interest"  on  installments  paid  In, 
the  additional  shares  issued  were  to 
be  converted  into  money,  and  the  In- 
terest paid  in  cash  and  not  by  a 
transfer  of  shares.  Atty.-Gen.  v. 
New  York,  10  N.  T.  Super.  119.  (3) 
Under  the  act  of  March  20,  1861,  9  6, 
amending  the  charter  of  the  L.  &  K. 
R.  Co.,  providing  that  the  company 
shall  allow  to  all  stockholders  Inter- 
est on  their  stock  from  the  tlm«  of 
paying  for  the  same  up  to  the  time 
of  making  the  first  dividend,  and 
shall  issue  stock  for  such  Interest  to 
the  stockholder,  the  running  of  such 
interest  was  not  stopped  by  declara- 
tion of  a  dividend  payable  in  stock 
instead  of  cash.  Hardin  County  .v. 
Louisville,  etc.,  R.  Co.,  92  Ky.  412, 
17  SW  860. 

[b]  BatUoatloii  by  oorporation. 
— ^A  corporation  may  ratify  the  Issue 
of  such  certificates  when  made  by  its 
officers  without  authority,  and  It  Is 
sufficient  evidence  of  ratification  that 
a  corporation  subsequently,  at  a  reg- 
ular meeting  of  Its  stockholders 
passed  a  resolution  for  the  payment, 
in  their  bonds,  of  the  Interest  on 
such  certificates.  McLaughlin  v.  De- 
troit, etc.,  R.  Co.,  8  Mich.  100. 

13.  Evansvllle.  etc..  Straight  Line 
R.  Co.  V.  Evansvllle,  15  Ind.  895.  414; 
Barnard  v.  Vermont,  etc.,  R.  Co.,  7 
Allen  (Mass.)  612;  Waterman  v. 
Troy,  etc..  R.  Co..  8  Gray  (Mass.) 
433;  Wright  v.  Vermont,  etc.,  R. 
Corp.,  12  crush.  (Mass.)  68;  McLaugh- 
lin V.  Detroit,  etc..  R.  <5o.,  8  Mich. 
100;  Miller  v.  Pittsburgh,  etc.,  R.  Co., 
40  Pa.  237,  80  AmD  570;  Richardson 
V.  Vermont,  etc..  R.  Co.,  44  Vt.  613: 
Rutland,  etc.,  R.  Co.  v.  Thrall,  36 
Vt.  636.     See  also  infra  {  971. 

[a^  But  an  Inda&nlto  arranpa- 
mant,  fixing  no  mode  or  time  of  pav- 
ment.  cannot  be  enforced  by  action. 
Wright  V.  Vermont,  etc..  R.  Corp., 
12  Cush.  (Mass.)  68  tfoll  Ciinningham 
V.  Vermont,  etc.,  R.  Co.,  12  Gray 
(Ma.ss.)    411]. 

[b]  OoaatractloB  of  aKrcMneiit.— . 
(1)  An  agreement  of  a  railroad  cor- 
poration with  a  subscriber  for  stock 
therein,  that  he  "shall  have  the  prlv- 


,nary  stock  allowed  them  to  be  declared  and  paid 
without  objection.'^"  Where  net  earnings  out  of 
which  dividends  on  preferred  stock  have  been  paid 
were  appropriated  to  dividends  upon  common  stock, 
the  owners  of  pref  eij^d  stock  are  entitled  to  interest 
on  their  dividends  from  the  time  of  such  appropria- 
tion."" 

[$  687]  4.  fiiterest-Beaiuig  Stock.  'A  corpora- 
tion is  sometimes  expressly  authorized  by  charter 
or  statute  to  pay  interest  on  shares  of  its  capital 
stock  for  a  certain  time  or  under  certain  conditions, 
as  until  a  railroad  is  constructed  or  the  undertak- 
ing goes  into  operation,  and  in'sueh  case  of  course 
the  power  to  do  so  exists  within  the  limits  pre- 
scribed;'^ and  there  are  cases  holding  that  it  has 
such  power,  even  in  the  absence  of  express  author- 
ity, where  no  rights  of  creditors  are  involved."  But 
'if  it  is  not  thus  expressly  authorized  the  general 
rule  is  that  a  corporation  cannot  contract  to  pay  in- 
terest on  the  shares  of  its  capital  stock  in  excess  of 
its  earnings,  so  that  it  will  have  to  be  paid  out  of 
capital,  and  will  thus  defeat  the  objects  of  the  cor- 
poration or  withdraw  all  or  ptoi;  of  the  cai&tal 
stock  or  capital  to  the  injury  of  creditors."  In 
this  respect,  it  has  been  said,  there  is  no  legal  dis- 

ilege  of  paying   In  at  any   time  the 


whole  or  any  part  of  his  subscription, 
and  shall  receive  inxerest  thereon  iin- 
til  the  road  goes  Into  operation," 
does  not  bind  the  corporation  to  pay 
him  any  interest  until  the  road  goes 
Into  operation.  Waterman  v.  Troy, 
etc.,  R.  Co.,  8  Gray  (Mass.)  433.  And 
see  Wright  v.  Vermont,  etc.,  R. 
C^orp.,  12  Chish.  (Mass.)  68.  (2) 
Where  the  promise  Is  to  pay  Interest 
"until  the  road  is  completed,"  the 
stockholder  Is  not  entitled  to  Interest 
as  beyond  the  time  when  the  enter- 
prise, as  originally  designed,  is 
completed.  The  fact  that  an  exten- 
sion of  the  road  to  other  points  is 
subsequently  authorized  will  not  ex- 
tend the  interest  bearing  period. 
Pittsburg,  etc.,  R.  Co.  v.  Allegheny 
County,  63  Pa,  126.  (3)  Only  out 
of  profits.  Cunningham  v.  Vermont, 
etc.,  R.  Co.,  12  Gray  (Mass.)  411; 
Ryan  v.  Miami  Val.  R.  W.  Co.,  6  Oh. 
Dec.  (Reprint)  1071,  10  AmLR  263. 
(4)  Where  a  statute  amending  the 
charier  of  a  railroad  company,  re- 
quired it  to  allow  all  stockholders 
interest  on  their  stock  from  the  time 
of  paying  for  the  same  to  the  time 
of  making  the  first  dividend,  and 
the  bonds  of  a  county  issued  In  pay- 
ment of  its  subscription  were  dated 
January  1st,  but  were  not  delivered 
on  that  date,  it  was  held,  in  the  ab- 
sence of  evidence  of  the  date  of  their 
delivery  and  acceptance  by  the  com- 
pany, that  the  date  fixed  for  the  first 
sdmi-annual  payment  of  interest 
thereon  would  be  presumed  to  have' 
been  the  date  of  their  delivery,  and 
that  interest  on  the  subscription  so 
paid  would  begin  to  run  as  of  that 
date.  Hardin  County  v.  Liouisville. 
etc.,  R.  Co.,  92  Ky.  412,  17  SW  860.  14 
KyL  401. 

[c]  Bottds  ta  li«a  of  Interest)- ■ 
The  owner  of  such  stock  cannot  be 
compelled  to  accept  bonds  of  the  cor- 

E oration    in    lieu   of   Interest.       Mc- 
aughlin   V.   Detroit,   etc,   R.   Co.,  8 
Mich.   100. 

[d]  Interast  la  axoasa  of  lefal 
rata.— A  corporation  cannot  make  a 
valid  agreement  with  stockholders  foR 
payment  of  Interest  in  excess  of  the 
rate  allowed  by  law.  Sullivan  v. 
Portland,  etc..  R.  Co..  23  P.  Cas.  No. 
13.696,  4  Cniff.  212  [aff  94  V.  S.  80«, 
24  L.  ed.  324]. 

14.  Lockhart  v.  Van  Alstyne,  SI 
Mich.  76,  18  AmR  166;  Feld  v.  Roi- 
noke  Inv.  Co.,  128  Mo.  603,  27  SW 
636;  KIdd  v.  Purltana  Cereal  Food 
Co.,  145  Mo.  A.  502,  618,  122  SW  784: 
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[14  C.  J.]     427, 


tinetion    between    interest-bearing    and    preferred 
stock."    A  corporation  may,  however,  agree  to  pay 
to  each  stockholder  interest  on  sums  which  he  pays 
in  on  his  share  snbseription,  nntil  the  undertaking 
of  the  corporation  is  completed  and  goes  into  opera- 
tion, payable  whenever  the  surplus  earnings  enable 
it  to  do  so.^'    Holders  of  interest-bearing  stock  are 
stockholders,"  unless  it   appecoB  from   the  whole 
transaction  that  the  intention  was  to  make  them 
creditors,  and  not  stockholders,  and  the  certificates 
are  mere  evidence  of  indebtedness."    Whwe  interest- 
bearing  stock  has  been  transferred  it  is  held  by  some 
anthorities  that  accrued  interest  passes  to  the  trans- 
feree as  an  incident  6f  the  debt.^^^   Although  it  has 
been  held  that,  where  accrued  interest  has  been  passed 
to  the  account  of  the  seller  prior  to  the  transfer,  the 
transferee  is  not  entitled  thereto  unless  it  is  other- 
wise provided  in  the  contract  of  sale  of  transfer."" 
[i  588]    6.   Special  Stock  under  Massachnsetts 
Statute.    The  statutes  of  Massachusetts  provide  for 
a  peculiar   variety  of   stock    known    as    "special 
stock.""    Its  characteristics  have  been  thus  sum- 
marized:    "It  is  limited  in  amount  to  two  fifths 
of  the  actual  capital;  it  is  subject  to  redemption 
by  the  corporation  at  par  after  a  fixed  time,  to  be 
expressed   in   the   certificates;    the   corporation    is 
bound  to  pay  a  fixed  half-yearly  sum,  or  dividend 


upon  it,  as  a  debt;  the  holders  of  it  are  in  no  event 
liable  for  the  debts  of  the  corporation  beyond  their 
stock;  and  the  issue  of  special  stock  makes  aU  the 
general  stockholders  liable  for  all  debts  and  con- 
tracts of  the  corporation  until  the  special  stock  is 
fully  redeemed."*  It  differs  also  from  ordinary 
preferred  stock  in  being  payable  absolutely  and 
without  regard  to  corporate  earnings.^'-  As  the 
statute  provides  for  the  issue  of  such  "special" 
stock  at  a  meeting  duly  called  for  that  purpose  and 
on  a  vote  of  three  fourths  of  the  general  stoek- 
holders,^  it  has  been  held  that  a  vote  to  issue  such 
stock  at  a  meeting  called  to  consider  the  matter  of 
"preferred"  shared  is  invalid;^  and  it  must  affirm- 
atively appeat'  from  the  record  that  the  required 
number  voted  for  the  issue." 

[i  589]  6.  Interest  Certificates  and  "Preferred 
Rights."  It  has  been  held  that  "interest  certifi- 
cates" issued  by  a  corporation  to  its  stockholders, 
and  made  assignable  by  their  terms,  are  not  shares, 
although  payable  at  the  option  of  the  company  out 
of  future  earnings,  so  as  to  pass  in  a  will  under  the 
description  of  "  shares."  **  "  Preferred  right "  is  a 
term  which  has  been  applied  to  an  instrument 
acknowledging  indebtedness  and  agreeing  to  pay  divi- 
dends and  interest  for  the  money  received  and  a  con- 
siderable bonus  in  addition  thereto.**^     But  it  is 


Troy,  etc.,  R.  Co.  v.  Tibbits,  18  Barb. 
(N.  T.)  297;  Ohio  Dental  Surgery 
College  V.  Rosenthal,  45  Oh.  St.  183, 
12  N£  665;  Falnesville,  etc.,  R.  Co. 
V.  King.  17  Oh.  St.  531  (holding  that, 
where  the  directors  of  a.  railroad 
company  sold  shares  of  Its  capital 
stock  by  special  contract  stipulating 
for  the  payment  of  interest  annually 
on  such  stock  until  the  completion 
of  the  road,  the  stipulation  could  not 
be  enforced  by  action  where  It  ap- 
peared that  the  corporation  had  no 
means  or  resources  from  which  pay- 
ment could  be  made  except  lis  cap- 
ital stock,  and  that  large  debts  In- 
curred In  the  partial  construction  of 
the  road  remained  4ue  and  unpaid); 
Pittsburg,  etc.,  R.  Co.  v.  Allegheny 
County,  79  Pa.  210;  Pittsburg,  etc., 
R.  Co.  V.  Allegheny  County,  63  Pa. 
126;  McManus  v.  Philadelphia,  etc., 
R.  Co.,  58  Pa.  330;  Krug  v.  Ketterer 
Mfg.  Co.,  16  Pa.  Dist.  923;  In  re 
Sharpe,  [1892]  1  Ch.  154;  In  re  Na- 
tional Funds  Assar.  Co.,  10  Ch.  D. 
118;  Macdougall  t.  Jersey  Imperial 
Hotel  Co.,  Ltd.,  2  Hem.  ft  M.  528, 
71  Reprint  5«8;  Salisbury  v.  Metro- 
politan R.  Co.,  38  L..  J.  Ch.  249.  But 
see  Bryant  v.  Ohio  College  of  Dental 
Sutgery,  1  Clna  Super.  307  (holding 
that  a  certificate  Issued  by  a  college 
corporation  having  no  power  to  Issue 
stock,  declaring  R  entitled  to  one 
share,  valued  at  one  hundred  dollars, 
of  the  real  property  of  the  corpora- 
tion, drawing  interest  at  six  per  cent, 
although  not  operative  as  a  certifi- 
cate of  stock,  may  be  sustained  as  a 
contract  to  pay  annual  interest  dur- 
ing the  term  of  the  corporation). 

[a]  Batannlnatioii  of  rlglit^— If  a 
corporation  has  voted  to  pay  to  Its 
stockholders  an  interest  dividend  at 
some  future  time,  when  it  should  be 
able,  and  issued  certificates  therefor 
accordingly,  the  determination  of  the 
question  whether  at  any  particular 
time  it  is  able  to  pay  it  does  not  rest 
In  the  final  decision  of  the  directors, 
but  in  that  of  the  court  who,  in  judg- 
ing of  it,  will  pay  regard  not  only  to 
the  existing  liabilities  and  funds  of 
the  corporation,  but  also  to  those 
contingencies  to  which  it  Is  exposed 
which  may  require  unusual  outlays. 
Barnard  v.  Vermont,  etc.,  R.  Co.,  7 
Allen    (Mass.)    512. 

[b]  rmamat  In  adTanc*  of  oalls. 
— (1)  In  England  a  company  limited 
by  shares  may.  If  authorized  by  its 
articles  of  association,   pay   Interest 


out  of  capital  to  shareholders  who 
have  paid  up  their  shares  in  advance 
of  calls.  Lock  V.  Queensland  Invest., 
etc.,  Co.,  [1896]  A.  C.  461.  (2)  In  that 
country,  the  provisions  of  the  arti- 
cles of  association  of  a  limited  com- 
pany that  the  directors  might  receive 
payment  front  any  shareholder  of  any 
part  of  the  amount  remaining  un- 
paid on  his  shares,  upon  such  terms 
as  they  might  determine,  and,  if  they 
should  see  fit,  pay  out  of  the  capital 
Interest  on  sums  paid  on  shares  in 
advance  of  calls,  were  held  to  be 
valid;  and  It  was  held  that  In  the 
absence  of  profits  such  Interest 
might  lawfully  be  paid  out  of  capi- 
tal. Lock  V.  Queensland  Invest., 
etc.,  Co.,  [1896]  1  Ch.  397.  ■  (3)  In 
Louisiana  where  stockholders  antici- 
pated payments  on  their  stock  under 
a  resolution  entitling  them  to  pro- 
portional dividends  on  such  pay- 
ments, the  amount  so  paid  does  not 
constitute  a  loan  to  the  company,  but 
entitles  such  stockholders  to  a  par- 
ticipation in  profits  accruing,  ^s 
such,  and  not  as  Interest  on  the  pay- 
ments made.  Purton  v.  New  Or- 
leans, etc.,  R.  Co.,  3  La.  Ann.   19. 

Onaranty  of  dlYtdands  see  supra 
1    569. 

IB.  Pittsburg,  etc.,  R.  Go.  v.  Al- 
legheny County,  63  Pa.  126;  Krug  v. 
Ketterer  Mfg.  Co.,  16  Pa.  DIst.  923. 

16L  Richardson  v.  Vermont,  etc., 
R.  Co.,  44  Vt.  613.  To  same  effect 
Barnard  v.  Vermont,  etc.,  R.  Co..  7 
Allen   (Mass)    612.      See  infra  i   971. 

17>  McLaughlin  v.  Detroit,  etc.,  R 
Co.,  8  Mich.  100;  Kidd  v.  Puritan 
Cereal  Food  Co.,  146  Mo.  A.  602,  122 
SW  784. 

18L    See  supra  i  574. 

ISH.  Hart  County  v.  Louisville, 
etc.,  R.  Co.,  116  Ky.  186,  76  SW  288, 
77  SW  361. 

[a]  XUnctnttloii. — A  corporation 
was  required  to  allow  to  all  stock 
subscribers  Interest  from  the  time  of 
paying  for  the  stock  to  the  time  of 
making  the  first  cash  dividend.  In 
1861  it  declared  a  stock  dividend  as 
of  April  1  following.  A  stock  sub- 
scriber denied  the  right  of  the  cor- 
poration to  stop  the  running  of  In- 
terest, except  by  Its  declaring  a  cash 
dividend.  At  the  meeting  declaring 
this  dividend,  a  county,  as  stock  sub- 
scriber, was  represented  by  a  sink- 
ing fund  commissioner.  At  a  subse- 
quent   meeting   of   stockholders,    the 


county  was  represented  by  two  sink- 
ing-fund commissioners,  who  joined 
with  other  stockholders  in  declaring 
Invalid  the  claim  of  the  stockholder 
denying  the  right  to  stop  Interest  ex- 
cept by  a  cash  dividend.  Subse- 
quently the  corporation  declared  and  . 
paid  several  cash  dividends  on  the 
basis  that  Interest  stopped  by  the 
payment  In  1862  of  the  dividend  de- 
clared in  1861,  and  the  county  acqui- 
esced therein.  It  was  held  that  the 
county  was  estoi>ped  from  claiming 
that  Interest  continued  to  the  time 
the  corporation  declared  the  first 
cash  dividend.  Louisville,  etc.,  R. 
Co.  V.  Hart  County,  116  Ky.  186,  76 
SW  288,  77  SW  361,   25  KyL  896. 

leVi.  Ohio  V.  Cleveland,  etc.,  R. 
Co.,  6  Oh.  St.  489. 

1».  Pub.  St.  o.  106,  {i  42,  61;  Rev. 
L.    (1902)  c  110   {  36. 

so.  American  Tube-Works  v.  Bos- 
ton Mach.  Co.,  139  Mass.  1.  9,  29  NE! 
63    (per  Allen,  J.). 

ai.  Williams  v.  Parker,  136  Mass. 
204;  Allen  v.  Herrlck,  16  Gray 
(Mass.)  274. 

as.  Pub.  St.  (1870)  c  224  (  26; 
Rev.  L.  (1902)  c  110  J  86. 

83.  American  Tube-Works  v,  Bos- 
ton Mach.  Co.,  139  Mass.  6,  29  NE!  63 
[clt  People's  Mut.  Ina  Co.  v.  West- 
cott,,  14  Gray  (Mass.)  440;  Wlggin  v. 
First  Freewill  Baptist  Church,  8 
Mete.  (Mass.)  310;  In  re  Bridport  Old 
Brewery  Co.,  L.  R.  2  Ch.  191]. 

S4.  Judd  V.  Thompson,  126  Mass. 
568;  Andrews  v.  Boylston,  110  Mass. 
214;  American  Tube-Works  v.  Boston 
Mach.  Co.,  139  Mass.  6,  29  NE  63  felt 
Morrison  v.  Lawrence,  98  Mass.  219]. 

SB.  Brundage  v.  Brundage,  60  N.  > 
T.  644  [aff  66  Barb.  897,  1  Thomps.  & 
C.  82,  and  dist  Burroughs  v.  North 
Carolina  R.  Co.,  67  N.  C.  376.  12  AmR 
611;  Cllve  v.  Clive,  Kay  600,  69  Re- 
print 2661. 

saw.  Blel  V.  Union  Fuel,  etc.,  Co., 
(Wash.)  177  P  813;  Johnston  v.  Spo- 
kane, etc.,  R.  Co.,  (Wash.)  177  P  810, 
812. 

"It  possibly  falls  within  the  cloudy 
category  of  undeflnable  corporate  In- 
struments called  debentures."  Per 
Holcomb,  J.,  In  Johnston  v.  Spokane, 
etc.,  R.  Co.,  supra. 

[a]  Power  to  lara*^— A  corpora- 
tion has  power  to  Issue  preferred 
rights  on  its  general  power  to  bor- 
row money  and  incur  indebtedness 
In    carrying    out    its    corporate    pur- 

''°^^"  ^%rgitiYe"^°b"yi:3'abgte 
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neither  capital  stock  **"*  nor  an  encmnbrance  upon  the 
property  of  the  corporation."**  ^ 

[i  590]  E.  Oonsideration  for  Isbob  of  StodE  and 
Payment  Therefor — 1.  Necessity  for  Payment.  As 
yre  shall  see  in  subsequent  sections,  the  general  role 
is  that  corporations  cannot  lawfully  issue  stock' 
■without  receiving  in  return  pajnnent  therefor  in 
money  or  money's  worth  or  a  valid  obligation  to 
pay;'*  but  actual  payment  is  not  always  necessary 
to  make  one  a  stockholder.  Unless  prevented  by 
express  charter  or  statutory  provision,  a  corpora- 
tion may  lawfully  issue  or  contract  to  issue  stock 
without  praymen't  therefor  at  the  time,  and  actual 
payment  is  not  necessary,  if  the  contract  does  not 
make  it  a  condition  precedent,  to  make  the  sub- 
scriber or  purchaser  a  stockholder,  with  all  the 
rights  and  subject  to  all  the  liabilities  of  a  stock- 
holder;" and  ordinarily  it  can  make  no  difference 
that  he  has  failed  to  comply  with  the  contract  under 
which  the  stock  was  issued,  so  long  as  it  has  not 
been  effectively  rescinded  so  es  to  deprive  him  of 
the  stoek.^  A  mere  subscription  for  stock,  how- 
ever, where  it  expressly  requires  payment  as  a  con- 
dition precedent,  does  not  make  the  subscriber  a 
stockholder,  but  merely  puts  it  in  his  prawer  to 
become  one  by  complying  with  its  terms  and  con- 
ditions, and  if  he  refuses  or  fails  to  pay  the  same 
or  an  installment  thereof  on  a  valid  call,  he  is  not 
a-  stockholder,  so  as  to  be  entitled  to  maintain  a 
stockholder's  suit  on  behalf  of  the  corporation.** 
And  actual  payment  is  necessary  of  course  when 
it  is  expressly  required  by  constitutional,  statu- 
tory, or  charter  provision.""  As  we  have  seen,  the 
whole  or  a  certain  part  of  the  capital  stock  is  some- 
times required  by  charter  or  statute  t6  be  paid  in 


before  a  corporation  shall  be  authorized  to  com- 
mence business,  or  within  a  certain  time  after 
oi^g^anization,  so  that  a  failure  to  comply  with  the 
provision  may  prevent  the  association  from  acquir- 
ing existence  as  a  de  jure  corporation,  or  may  cause 
a  forfeiture  of  the  charter,  or  be  gnround  for  adjudg- 
ing a  forfeiture  in  proceedings  by  the  state  ;'^  and 
sometimes  subscribers  for  stock  are /required  to  pay 
all  or  a  certain  part  of  their  subscription  at  the 
time  of  subscribing.'* 

On  increase  of  capital  stock.  It  has  been  held, 
however,  that,  where  a  corporation  is  fully  organ- 
ized, and  increases  its  capital  stock  under  power 
conferred  by  its  charter,  subscriptions  to  the  new 
stock  do  not  stand  on  the  same  footing  as  a  sub- 
scription made  prior  to  and  for  the  purpose  of 
effecting  organization;  but  in  such  case,  to  consti- 
tute a  subscriber  for  the  new  stock  a  stockholder, 
the  stock  must  be  paid  for.^  The  mere  subscrip- 
tion to  such  stock,  while  it  constitutes  a  valid  con- 
tract on  the  ,part  of  the  company  to  issue  the  stock 
to  the  subscriber  on  his  paying  for  it,  and,  on  his 
part,  to  receive  and  pay  for  it,  does^  not  give  him 
an  interest  in  the  company,  nor  vest  in  him  the 
title  to  the  stock.** 

Payment  and  loss  before  filing  certiflcate  of,  in- 
corporation. Where  subscribers  for  stock  pay  in 
the  amount  of  their  subscriptions  and  conunence 
business  after  the  execution  of  their  charter  but 
before  filing  the  same  in  the  ofice  of  the  secretary 
of  state  as  required  by  the  statute  to  give  them  a 
corporate  existence,  so  that  they  become  liable  as 
partners  for  debts  contracted,  and  the  money  paid 
in  by  them  is  expended  in  payment  of  suoh  debts 
or  lost  before  the  charter  is  filed,  they  cannot,  after 


(Wash.)  177  P  818. 

[b]  BaaodasSoa  of  — 1«.— (1)  A  pur- 
chaser of  preferred  rights  of  a  cor- 
poration affirms  the  sale  of  such 
rights  alleged  to  have  been  Induced 
by  fraudulent  representation^  where, 
with  knowledge  of  the  fraudulent 
character  of  the  representations,  he 
demands  the  dividends  due  on  such 
rights.  Blel  v.  Union  Fuel,  etc.,  Co., 
(Wash,)  177  P  813.  (2)  An  action 
for  fraud  brought  eight  years  after 
the  transaction  Is  barred  by  laches. 
Johnston  v.  Spokane,  etc.,  R.  Co., 
(Wash.)   177  P  810. 

asVi-  Biel  V.  Union  Fuel,  etc.,  Co., 
(Waah.)  177  P  813;  Johnston  v.  Spo- 
kane, etc.,  R.  Co.,  (Wash.)  177  P  810. 

aSH-  Blel  T.  Union  Fuel,  etc.,  Co., 
(Wash.)  177  P  818;  Johnston  v.  Spo- 
kane, etc.,  R.  Co.,  (Wash.)  177  P  810. 

ae.     See  Infra  I  693  et  seq. 

27.  Cal. — Mitchell  V.  Bedcman,  64 
C:al.  117,  28  P  110. 

Colo. — tillylands  Canal  &  Resarvolr 
Co.  V.  Wood,  56  Colo.  130,  136  P  1026. 

Iowa. — Waukon,  etc.,  R.  Co.  v. 
Dwyer,  49  Iowa  121. 

Me. — Chaffln  v.  Cummings,  37  He. 
76. 

Md.— Baltimore  City  Pass.  R.  Co.  v. 
Hambloton,  77  Md.  341.  26  A  279. 

Minn. — St.  Paul,  etc.,  R.  Co.  v. 
Robbins,  23  Minn.  439.  .    „ 

Mo. — Schaeffer  v.  Missouri  Borne 
Ins.  Co.,  46  Mo.  248. 

N.  J. — American  Pig  Iron  Storage 
Co.  V.  State  Bd.  of  Assessors,  66  N. 
J.  L.  389,  29  A  160;  Downing  v.  Potts, 
28  N.  J.  L.  66;  Savage  v.  Ball,  17  N. 
J.  Bq.  142.  ,     ^       ,, 

N.  Y. — Spear  v.  Crawford,  14 
Wend.  20,  28  AmD  613. 

Oh. — Henderson  v.  Hogan,  7  Oh. 
Dec.    (Reprint)    178,   1  ClncLBul   227. 

Okl. — Cummings  v.  State,  47  Okl. 
617,  149  P  864,  L,RA1915E  774. 

Pa. — McHoae  v.  Wheeler,  46  Pa.  82. 

S.  D. — Ege  V.  CentervlUe  Tel.  E<xch. 
Co.,  33  a    D.  648,  147  NW  70. 


Tenn. — Cartwrlght  v.  Dickinson,  88 
Tenn.  476,  12  SW  1030,  17  AmSR  910, 
7  LRA  706. 

Vt. — Windsor  Blectrlc-Llght  Co.  v. 
Tandy.  66  Vt.  248,  29  A  248,  44  Am 
SR  838. 

Wis. — Whitewater  TUe,  etc.,  Mfg. 
Co.  V.  Baker,  142  Wis.  420,  126  NW 
984;  Haynes  v.  Kenosha  Blectrlc  R. 
Co.,  139  Wis.  227,  119  NW  668,  121 
NW  124. 

[a]  Wlaoonaln  •tatate. — Although 
St.  (1898)  {  1763,  forbids  a  corpora- 
tion to  issue  stock  "except  in  consid- 
eration of  money  or  of  labor  or  prop- 
erty, estimated  at  Its  true  money 
value,  actually  received  by  It,  equal 
to  the  par  value  thereof,"  and  pro- 
vides that  stock  Issued  contrary  to 
such  provision  "shall  be  void."  this 
does  not  mean  that  every  stock  sub- 
scription must  be  paid  In  full  before 
the  subscriber  becomes  a  stockholder, 
but  only  that  the  consideration  paid 
or  to  be  paid  must  be  equal  to  the 
par  value  of  the  stock,  but  on  the 
contrary  {1  1754,  1756  and  1757  con- 
template that  stock  may  be  sold,  in 
gart  at  least,  on  credit,  and  that  the 
alance  due  may  be  called  In  from 
time  to  time,  and  even  that  such 
stock  may  be  transferred  and  the 
original  holder  released  from  liability 
for  the  unpaid  balance.  Whitewater 
TUe,  etc.,  Mfg.  Co.  v.  Baker,  142  Wis. 
420,  125  NW  984;  Haynes  v.  Kenosha 
Electric  R.  Co.,  189  Wis.  227,  119  NW 
668,  121  NW  124. 

Parmaat  of  deposit  or  pezoeatair* 
on  anbMiIUBC  for  stock  see  Infra 
{  813  et  seq. 

38.  Savage  v.  Ball,  17  N.  J.  Eq. 
142  (holding  that,  where  a  corpora- 
tion agreed  with  contractors  that  If 
they  would  agree  to  build  a  rc^lroad, 
in  which  It  was  interested,  on  the 
basis  of  stock  subscriptions,  and 
would  subscribe  for  two  hundred 
thousand  dollars  In  stock  of  the  rail- 
road company.  It  would  transfer  to 
them  a  certain   amount   of   Its   own 


stock,  and  the  agreement  was  carried 
out,  with  the  approval  of  its  direct- 
ors and  stockholders,  the  validity  of 
the  issue  of  its  stock  to  the  con- 
tractors, and  their  right  to  vote  the 
stock,  was  not  Impaired  by  the  fact 
that  the  railroad'  was  never  built,  and 
the  corporation  was  entitled,  in 
equity,  to  Its  return). 

aa.  Busey  v.  Hooper,  35  Md.  16.  6 
AmR  350.  See  also  McComb  T. 
Credit  Mobllier,  16  F.  Cas.  No.  8.709, 
13  Phlla.  (Pa.)  468  (holding  that, 
where  plaintiff  agreed  to  take  unal- 
lotted shares  In  a  corporation,  and 
the  treasurer  who  was  authorized  to 
accept  subscriptions  agreed  to  let 
him  nave  them,  but  no  allotment  was 
ever  made,  nor  the  price  or  any  part 
of  It  paid,  and  more  than  two  ye*rs 
afterward  plaintiff  sued  to  compel 
the  Issuance  of  shares,  the  agreement 
constituted  no  contract,  even  assum- 
ing that  the  treasurer  was  authorized 
to  give  a  reasonable  credit  for  pay- 
ment, there  being  no  proof  of  au- 
thority to  issue  shares  except  for 
payment  in  cash). 

Stoolc]iou«n>  mats  see  infra  XIL 
C. 

sa  Oeneral  Bonding,  eta,  Co.  v. 
Mosely,  (Tex.  Civ.  A.)  174  SW  1031 
(holding  that,  under  a  constitutional 
provision  that  no  corporation  shall 
issue  stock  except  for  money  paid, 
labor  done,  or  property  actually  re- 
ceived, stock  Issued  by  a  corporation 
on  a  subscription  contract  before 
compliance  with  statutory  require- 
ments for  payment  is  ultra  vires  and 
void).  Ana  see  infra  tt  693  et  seq, 
600. 

31.  See  supra  It  166,  216  et  seq. 
230,  231;  Infra  S  809  et  seq. 

3S.     See  infra  {  813  et  seq. 

33.  Baltimore  City  Pass.  R.  Co.  v. 
Hambleton.  77  Md.  341,  26  A  279;  St 
Paul,  etc.,  R.  Co.  v.  Robbins.  23  Minn. 
*439 

34.  St.  Paul,  etc.,  R.  Cte.  v.  Rob- 
bins, 23  Minn.  439. 


Tor  later  eases,  aerelopments  sad  otuuMT**  In  the  law  see  cumulative  Annotations,    same  title,  page  and  note  number. 
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the  SixDg  of  the  charter,  be  regarded,  as  against 
creditors  of  the  corporation,  as  having  discharged 
their  obligation  to  pay  in  their  stock  subscriptions." 
But  where  stock  subscriptions  are  paid  in  and  only 
partly  exhaasted  in  business  begun  before  filing  of 
the  charter,  the  stockholders  are  entitled  to  credit ' 
on  their  subscriptions  to  the  extent  of  the  assets 
OS  hand  at  the  time  of  filing  the  charter.^* 

[}  591]  2.  Presnmptioii  of  Payment.  The  cip- 
enmstances  may  be  such  as  to  raise  a  presumption 
that  the  capital  stock  has  been  paid.^'  Thus,  where 
it  appears  that  the  full  amount  of  the  par  value 
of  the  stock  of  -a  corporation  has  been  assessed, 
and  the  time  for  payment  of  the  assessments  has 
expired,  it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  full  amount  of  the 
par  value  of  the  subscribers'  stock  has  been  paid.** 

[i  592]  S.  Becoreiy  of  Payments.  When  the 
facts  bring  the  case  within  the  general  rules  in 
relation  to  the  recovery  of  payments,  a  subscriber 
for  or  purchaser  of  stock  from  a  corporation  may 
of  course  recover  the  same  on  the  ground  of  mis- 
take, fraud,  or  failure  of  consideration.'"  It  seems 
clear,  however,  that  a  subscriber  who  has  made  a 
voluntary  payment  on  account  of  a  subscription  for 
stock  cannot  recover  back  such  payment  on  the 
ground  that  the  issue  of  the  stock  was  ultra  vires 
and  void,  if  it  was  in  violation  of  a  constitutional 
or  statutory  provision,  and  he  is  in  pari  delicto.^ 

Payment  in  anticipation  of  Increase  of  stock. 
The' president  or  other  ofi^eers  and  directors  o£  a 
corporation  cannot  sell  a  prospective  but  unauthor- 
ized increased  issue  of  stock,  and  a  payment  made 
in  advance  under  such  a  contract  may  be  recov- 
ered." This  rule  does  not  apply,  however,  where 
the  money  is  paid,  not  merely  as  an  advance  pay- 
ment under  such  a  contract,  but  also  on  other  con- 
siderations and  with  the  understanding  that  it  is  to 
become  at  once  a  part  of  the  capital  of  the  cor- 
poration, or  if  it  is  to  constitute  a  loan  to  the  com- 


pany until  the  contemplated  increase  of  stock." 
Payment  to  a  corporation  to  be  invested  in  capital 
stock  when  increased  ia  not  recoverable  as  for  a 
failure  of  consideration,  where  there  have  been 
considerations  other  than  the  issuance  of  the 
stock.*" 

Money  advanced  for  another  subacriber.  Where, 
on  the  organization  of  a  corporation,  one  of  the 
spbscribers  advances  more  money  than  his  subscrip- 
tion calls  for,  the  excess  being  in  payment  for  stock 
issued  to  another  subscriber,  the  corporation  is  not 
liable  for  such  excess,  and  a  note  and  mortgage 
given  by  it  therefor  are  invalid.** 

Overpayment  In  the  absence  of  mistake,  a 
stockholder  who  has  voluntarily  paid  more  than  par 
for  his  stock  in  discharge  of-  his  obligation  on  his 
stock  subscription  cannot  compel  the  corporation  to 
refund  the  sum  he  has  paid  in  excess  of  the  par 
value;**  and  where  the  stockholders  of  a  corpora- 
tion have  agreed  that  the  money  and  property  re- 
ceived from  them  by  the  corporation  shall  discharge 
their  liability  on  stock  subscriptions,  a  stockholder 
who  has  voluntarily  paid  more  than  par  for  his 
Btock  in  discharge  of  such  liability  cannot  compel 
his  costockholders  who  have  paid  less  than  par  to 
contribute  such  amount  as  will  equalize  his  loss 
from  his  investment  in  the  stock  resulting  from 
the  insolvency  of  the  corporation.** 

[$  593]  4.  What  May  Be  Beceived  in  Payment— 
a.  In  GeneraL  The  consideration  for  which  a  cor- 
poration may  lawfully  issue  its  capital  stock  is 
generally  prescribed  or  regulated  by  charter  or 
statutory  provision,  and  sometimes  by  constitutional 
provision;*^  and  of  course  such  provisions  must 
substantially  be  complied  with  in  good  faith  to 
relieve  subscribers  from  further  liability  on  the 
ground  that  the  stock  is  fully  paid  for,  or,  it  may 
be,  even  to  render  a  subscription  or  the  issue  of 
stock  valid.**  A  c|uite  common'' constitutional  or 
statutory  provision  is  that  no  corporation  shall  issue 


as.  De  Soto  Bank  v.  Reed,  60  Tex. 
Civ.  A.  102,  109  SW  266. 

3S.  Do  Soto  Bank  v.  Reed,  60  Tex. 
Qv.  A.  102,   109  SW  266. 

37.  Doe  V.  Northwestern  Coal, 
•tc  Co.,  78  Fed.  62. 

Aa  to  valaattoii  of  property  or  aarT. 
Iota  la  jpaymtmt  see  Infra  I  6G2. 

3BL  Doe  ▼.  Northwestern  Coal,  etc., 
Co.,  78  Fed.  62. 

39.  In  re  Desnoyers  Shoe  Co.,  224 
Fed.  372.  140  CCA  58  Tail  210  Fed. 
533];  Mutual  Loan  Soc.  v.  Letson, 
<Ala.)  76  S  17;  Wolf  v.  Chicago  Slgm 
Printing  Co..  233  111.  601,  84  NE  614, 
13  AnnCas  869  [rev  136  111.  A.  3661. 
Bee  generally  Payment  [30  C]rc  1312, 
1113  et  aeq,  1322]. 

[a]  Samand.— Assumpsit  for 
money  paid  to  a  corporation  In  part 
performance  of  an  agreement  to  pur- 
chase shares  of  stock,  for  which  the 
corporation  declines  to  receive  full 
payment,  cannot  be  maintained  with- 
out a  demand  for  the  stock  and  a  re- 
fusal to  deliver  it.  Lincott  v.  North- 
wood  Union  Shoe  Co.,  68  N.  H.  260, 
44  A  392.  See  generally  Money  Re- 
ceived [27  Cyc  871  et  aeq]. 

[b]  If  aay  aot  of  reaolaalon  ia 
iMOMMry  the  bringing  of  the  suit 
serves  that  purpose.  Mutual  Loan 
Soc  V.  Letson.    (Ala.)   76  S  17. 

[c]  Xatnm  of  oonaiderattOBi  Bacaa- 
Matf. — See  Alexander  y.  Jones,  8  Mo. 
A.  691  mem. 

Gross  rsfsrssoasi 

Failure    of   consideration   see   infra 
I  791. 

Fraud,   misrepresentation,   and   mis- 
take see  infra  ti   863-890. 

Release  and  discharge  of  subscribers 
see  Infra  f (  891-919. 
**    General   Bonding,   etc,  Co.   v. 

Mosely,  (Tex.  Civ,  A.)   174  SW  1031. 


See  generally  Contracts  8  440  et  seq. 

41.  In  re  Desnoyers  Shoe  Co.,  224 
Fed.  372,  140  CCA  S8  [aft  210  Fed. 
6331;  Wolf  V.  Chicago  Sign  Printing 
Co.,  238  111.  601,  84  NE!  614,  IS  Ann 
Cas  369  [rev  136  III.  A.  366]. 

43.  In  re  Desnoyers  S)ioe  Co.,  224 
Fed.  372,  140  CCA  68  [aA  210  Fed. 
6331. 

43.  In  re  Desnoyers  Shoe  Co.,  224 
Fed.  372,  140  CCA  68  [aff  210  Fed. 
6331. 

44.  Hodson  v.  Eugene  Glass  Co., 
166  III.  397,  40  NE  971  [aflf  64  III.  A. 
2481. 

45.  Esgan  v.  Smith,  113  Iowa  26, 
84  NW  954. 

46.  Esgen  v.  Sraitli,  113  Iowa  26, 
84  NW  964. 

47.  See  constitutional  and  statu- 
tory provisions.  ' 

[a]  Praannwtloa  a«  to  foraten 
law. — In  the  absence  of  proof  to  the 
contrary,  It  is  presumed  that  the  law 
of  another  state,  in  which  a  corpora^ 
tlon  was  created,  a^  to  the  issuance 
of  stock  and  payment  therefor,  is  the 
same  as  the  law  of  the  forum. 
Sturdevant  V.  Falvey,  (Tex.  Civ.  A.) 
176  SW  908;  Farmers',  etc.,  State 
Bank  v.  Falvey,  (Tex.  Civ.  A.)  176 
SW  S33.  See  generally  Evidence  [16 
Cyc  1084]. 

48.  U.  S. — Altenberg  v.  Grant,  86 
Fed.  345.  29  CCA  186. 

Ala. — Mlnge  v.  Clark.  190  Ala.  888, 
67  S  610;  Knox  v.  Chllderaburg  Land 
Co.,  86  Ala.  180,  5  S  578. 
-    Del. — Ellis  V.  Penn  Beef  Co.,  9  Del. 
Ch.  213.  80  A  666. 

Fla. — Stemple  v.  Bruin,  67  Fla.  173, 
49  S  161. 

111. — Glllett  V.  cnilcago  Title,  eta, 
Co..  230  111.  373,  82  NE  891. 

Md. — Miller  V.  Cosmic  Cement,  etc., 
Co.,  109  Md.  11,  79  A  91^  Bails  v.  Cal- 


vert College  Educational  Soc,  47  Md. 
117. 

Minn. — Rogers  v.  Gross,  67  Minn. 
224,  69  NW  894. 

Miss. — Alford  ▼.  Laurel  Impr.  <3o., 
86  Miss.  376,  38  S  648;  King  v.  Elli- 
ott, 13  Miss.  428. 

Mo. — State  V.  Hogan,  163  Mo.  43/ 
63  SW  878. 

N.  J. — Tooker  v.  National  Sugar 
Refining  Co.,  80  N.  J.  Eq.  306,  84  A 
10;  Easton  Nat.  Bank  v.  American 
Brick,  etc,  Co.,  70  N.  J.  Eq.  732.  64 
A  917,  8  LRANS  271,  lO  AnnCas  84 
[mod  69  N.  J.  Eq.  326,  60  A  64], 

N.  Y. — Haule  v.  Consumers'  Park 
Brewing  Co.,  150  App.  Dlv.  582,  186 
NTS  90O  [app  dism  211  N.  Y.  578 
mem,  106  NE  1086  mem];  Brooklyn 
Heights  Realty  Co.  v.  Kurtz,  116  App. 
Dlv.  74,  100  NTS  723;  Peo.  v.  Troy 
House  Co.,  44  Barb.  626;  Tasker  v. 
Wallace,  6  Daly  364. 

Okl. — ^Webster  v.  Okmulgee  Web- 
ster Refining  Co.,  36  Okl.  168,  128  P 
261,  47  LRANS  697. 

Pa, — Oearhart  v.  Standard  Steel 
Car  Co.,  223  Pa.  386.  72  A  699. 

S.  D. — Anderson  v.  Scandla  Min. 
Syndicate,  25  S.  D.  568.  128  NW  1016; 
Rogers  v.  Gladiator  Gold  Mln.,  etc, 
Co.,  21  S.  D.  412,  113  NW  86. 

Tenn. — Moses  v.  Ocoee  Bank,  1  Lea 
398. 

Tex. — General  Bonding,  etc..  Co.  v. 
Mosely,  (Civ.  A.)  174  SW  1031; 
Mason  V.  Paint  Rock  First  Nat.  Bank, 
(Civ.  A.)  166  SW  366;  McC^arthy  v. 
Texas  Loan,  etc.,  Co.,  (Civ.  A.)  142 
SW  96. 

Bng. — ^In  re  Metropolitan  Public 
Carriage  Co.,  L.  R.  14  Eq.  387. 

Can. — Turner  v.  Cowan,  84  Can.  S. 
C.  160.  24  CanLTOccNotes  116  [al- 
lowing app  9  B.  C.  301].  T^ 

Man. — Colonial  Assur.  Co.  v.  Smith^ 
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stock  except  for  money,  labor  done,  or  property 
aetuaUy  received,  and  that  all  fictitious  issues  or 
increase  of  stock  shall  be  Toid;"  and  sometimes  a 
corporation  is  expressly  prohibited  from  accepting 
labor  or  property  in  payment  of  stock  at  a  greater 
value  than  the  market  price  at  the  time  the  labor 
was  done  or  the  property  delivered."  Even  aside 
from  statutory  or  constitutional  provisions  the  offi- 
cers of  a  corporation  are  trustees  for  its  stock- 
holders, and  in  a  sense  for  its  creditors,  and  their 
trust  cannot  be  defeated  by  anything  short  of  actual 
payment  for  shares  in  good  faith.  This  payment 
need  not  always  be  in  money;  but  the  rule,  often 

23  Man.  243,  12  DomLR  118,  24  West 
LR  100. 

[a]  BavUxmunt  of"  ■•cnrltl—. 
A  provision  In  the  charter  requiring 
the  corporation  to  take  securities  for 
their  stock  to  a  certain  amount  does 
not  prohibit  It  from  afterward  sell- 
ing stock  on  other  terms,  or  without 
security.  Upton  v.  Hansbrough,  28 
F.  Cas.  No.  16,801,  3  Biss.  417. 

[b]  PorelgB.  oorpora.tlona> — (1)  In 
Texas  t£e  statute  provides  that  no 
corporation,  domestic  or  foreign,  do- 
ing business  in  the  state  shall  issue 
*ny  stock  except  for  money  paid,  la^ 
bor  done,  or  property  actually  re- 
ceived. Rev.  St.  (1911)  art  1146. 
(2)  And  this  statute  is  there  consid- 
ered as  operative  so  as  to  render  Il- 
legal and  void  an  issue  of  stock  by  a 
foreign  corporation  doing  business  in 
the  state  In  violation  of  the  provt- 
■lon.  Sturdevant  v.  Palvey.  (Tex. 
Civ.  A.)  176  SW  908:  Farmers',  etc.. 
State  Bank  v.  Falvey,  (Tex.  Civ.  A.) 
175  SW  833.  (3)  It  has  also  been 
held  that  the  statute  applies  to  a 
foreign  corporation  doing  business  in 
the  state,  although  it  nas  not  ob- 
tained permission  to  do  so.  Farm- 
ers', etc..   State  Bank  v.  Falvey,   su- 

gra.  (4)  But,  while  a  state  may  pro- 
ibit  a  foreign  corporation  from  do- 
ing business  within  Its  limits  if  It 
does  not  like  the  way  it  issues  stock, 
there  is  no  principle  on  which  a  state 
can  regulate  or  declare  void  an  issue 
of  stock  by  a  foreign  corporation, 
whose  existence  and  powers  depend 
entirely  on  the  laws  of  the  state  of 
Ita  creation.     See  infra  XIX 

Cc]  OoIlatwBl  attack  on  oorpota- 
tlon. — That  some  of  the  subscrip- 
tions to  the  capital  stock  of  a  trust 
company  appointed  as  assignee  for 
creditors  had  not  been  paid  in  cash, 
but  in  securities,  cannot  be  raised  by 
collateral  attack  in  garnishment  pro- 
ceedings against  such  company  on 
the  ground  that  the  assignment  is 
void.  Roane  Iron  Co.  v.  Wisconsin 
Trust  Co.,  89  Wis.  273,  74  NW  818, 
67  AmSR  856. 

Oluuig*  of  >tatiito  after  rabBcrlp- 
tlon  and  bsfors  Inootporatlon  see  In- 
fra this  section  text  and  note  67. 

Zmu*  m*  Um  tlum  p«r  see  infra 
{  603  et  seq. 

»in«ai>»  in  respect  to  stock  is- 
sued or  contracted  for  in  violation  of 
constitution,  statute,  or  charter  see 
infra  {  667  et  seq. 

■49,  U.  S. — In  re  Wyoming  Valley 
Ice  Co.,  153  Fed.  787  (under  Pennsyl- 
vania constitution  and  statute). 

Ala Minge  v.  Clark,  190  Ala.  888, 

67  S  610;  Smith  v.  Alabama  Fruit 
Growing,  etc.,  Assoc.,  123  Ala.  638, 
26  S  232. 

C^al. — Cortelyou  v.  Imperial  Land 
Co.,  156  Cal.  373,  104  P  696;  Smith  v. 
Ferris,  etc.,  R.  Clo.,  61  P  710. 
'  Colo. — Arkansas  River,  etc,  Canal 
Co.  V.  Farmers'  Loan,  etc,  Co.,  IS 
Colo.  587,  22  P  954;  Speer  v.  Bor- 
deleau,   20  Colo.  A.  413,  79  P  332. 

Del.— Ellis  V.  Penn  Beef  Co.,  9  Del. 
Ch.  213,  80  A  666. 

111. — Peo.  V.  Union  Cons.  El.  R.  Co., 
263  111.  32,  106  NE  12,  AnnCasl916C 
888 

Ky. — Bennett  v.  Stewart,  161  Kjr. 
264.    170   SW  642. 

Mo. — Davis  V.  A.  W.  Rlewe  Archi- 


expressly  or  in  effect  declared  by  statute,  is  that 
"£E  a  man  contracts  to  take  shares  he  must  pay 
for  them,  to  use  a  homely  phrase,  'in  meal  or  in 
malt';  he  must  either  pay  in  money  or  in  money's 
worth,"  and  that  "if  he  pays  in  one  or  the  other, 
that  will  be  a  satisfaction."" 
'  Authority  of  officers.  Where  the  officers  of  a 
corporation  are  empowered  by  the  stockholders  or 
directors  to  issue  stock  for  cash  they  have  no  au- 
thority to  receive  anything  but  cash  in  payment ;°' 
and  authority  to  issue  stock  at  par,  without^  speci- 
fying the  medium  of  payment,  implies  that  pay- 
ment is  to  be  made  in  cash.''*    Of 'course  officers  of 


tectural  Realty,  etc,  Co.,  241  Mo.  266, 
146  SWJ24-  State  V.  Hogan,  168  Mo. 
43,  68  SW  378. 

N.  Y. — Haule  V.  Consumers'  Park 
Brewing  Co.,  160  App.  Div.  682,  135 
NTS  900  [app  dlsm  211  N.  T.  678 
mem,  105  NE  1086  mem];  Brooklyn 
Heights  Realty- Co.  v.  Kurtz,  116  App. 
Dlv.  74.  100  NTS  728. 

Okl. — ^Webster  v.  Okmulgee  Web- 
ster Refining  Co.,  36  OkL  168.  128  P 
261,    47    LRANS    697. 

Pa. — Gearbart  v.  Standard  Steel 
Car  Co.,  223  Pa.  385,  72  A  699;  Com. 
V.  Bell,  22  Pa.  Dlst.  811;  Mackey 
Baking  Co.  v.  Mackey,  19  Pa.  Dlst. 
893;  Com  v.  v.  Reading  Tract.  Co.,  26 
Fa.  Co.   166,  4  Dauph.  Co.   82. 

S.  D. — Rogers  v.  Gladiator  Gold 
Min.,  etc,  Co.,  21  S.  D.  412,  113  NW 
86.1 

Tex. — (Cattlemen's  Trust  Co.  v.  Tur- 
ner, (Civ.  A.)  182  SW  438;  Rich  v. 
Park,  (CMv.  A.)  177  SW  184;  Sturde- 
vant V.  Falvey,  (Civ.  A.)  176  SW 
908;  Farmers,  etc.,  State  Bank  v. 
Falvey,  (Civ.  A.)  176  SW  838;  Gen- 
eral Bonding,  etc.,  Co.  v,  Mosely, 
(Civ.  A.)  174  SW  1031;  Cope  v. 
Pltzer,  ((5lv.  A.)  166  SW  447;  Mason 
V.  Paint  Rock  First  Nat.  Bank,  (Civ. 
A.)  166  SW  866;  McCarthy  v.  Texas 
Loan,  etc.,  Co.,  (Civ.  A.)  142  SW  96; 
Houston  F.  &  M.  Ins.  Co.  v.  Swain, 
(Civ.  A-l  114  SW  149;  San  Antonio 
St.  R,  Co.  V.  Adams,  (Civ.  A.)  25 
SW  639  [rev  on  other  grounds  87 
Tex.  125,  26  SW  1040]. 

ZMiw  »t  !•■■  than  par  see  Infra 
t   6Q5. 

Xsme  for  pzoperty,  lalwr,  or  mtirr- 
Icaa  and  valnatlom  tuareof  see  infra 
iS  685,  648  et  seq. 

■nbaertption  or  oontraot  to  par- 
chaB*  dlstlngnlahaa  from  iasn*  of 
•took  see  infra  t  599. 

60.  Altenberg  v.  Grant.  86  Fed. 
346,  29  CCA  186  (under  Ky.  Const.); 
Bennett  v.  Stuart,  161  Ky.  264,  170 
SW  642.  See  Infra  {{  603  et  seq,  648 
et  seq. 

61.  Wetherbee  v.  Baker,  35  N.  J. 
Eq.  SOI;  Marshall  Fdy.  Co.  v.  Klllian, 
99  N.  C:.  601.  6  SE  680,  6  AmSR  639. 

08.  In  In  re  cniina  SS.,  etc..  Coal 
Ca.  L.  R.  4  Ch.  772,  779  [quot  by 
Sherwood,  J.,  .Liebke  v.  Knapp,  79 
Mo.  22,  27,  49  AmR  212],  per  Lord 
Justice  GlfCord.  To  the  same  efCect 
see  the  following  cases: 

U.  S. — In  re  Manufacturers'  Box, 
etc.,  Co.,  251  Fed.  957  (under  New 
Jersey  decisions);  In  re  Schuylklll- 
Heim  Brewing  Co.,  208  Fed.  70  (un- 
der Pennsylvania  statute). 

Ga. — Allen  v.  Grant,  122  Ga.  662. 
60   SE   494. 

111.— Gillett  V.  Chicago  Title,  etc, 
Co.,  230  111.  373.  82  NE  891;  Garden 
City  Sand  Co.  v.  American  Refuse 
Crematory  Co.,  205  111.  42,  68  NE 
724;  Coleman  v.  Howe,  164  111.  458, 
39  NE  725,  45  AmSR  183;  De  Shelter 
V.  American  Spring  Water  Supply 
Co.,  182  111.  A.  403. 

Iowa. — ^Boulton  Carbon  Co.  v.  Mills, 
78  Iowa  460,  43  NW  290,  6  LRA  649. 

Kan. — Burrel  Collins  Brokerage 
Co.  V.  Dunn,  91  Kan.  64,  66,  136  P 
939    [clt  Cyc]. 

Ky. — ^Kentucky  Mut.  Inv.  Co.  v. 
Schafer,  120  Ky.  227,  85  SW  1098.  27 
KyL  657. 

La. — ^Webre   v.   Chastant,    126    La. 


486,  52  S  672. 

Me. — Llbby  v,  Tobey,  82  Me.  897, 
19  A  904. 

Mo. — Liebke  v.  Knapp,  79  Mo.  22. 
49  AmR  212. 

N.  J. — McC^rter  v.  Pitman,  etc. 
Gas  Co.,  74  N.  J.  Eq.  256,  69  A  211; 
Honeyman  v.  Haughey,  (Ch.)  66  A 
582;  Easton  Nat.  Bank  v.  American 
Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  S4 
A  917,  8  LRANS  271,  10  AnnCas  84 
[mod  69  N.  J.  Eq.  326,  60  A  54]; 
Easton  Nat.  Bank  v.  American  Brick, 
etc.,  Co.,  70  N.  J.  Eq.  722,  64  A  1095; 
Donald  v.  American  Smelting,  etc, 
Co.,  62  N.  J.  Eq.  729,  48  A  711,  1116; 
Edgerton  v.  Elective  Impr.,  etc.,  Co, 
60  N.  3.  Eq.  354^  24  A  640;  Weather- 
bee  V.  Baker,  35  N.  J.  EM.  601. 

N.  T. — ^National  Tube-Works  (M.  v. 
GllflUan,  124  N.  Y.  302,  26  NE  638; 
Haule  V.  Consumers'  Park  Brewing 
Co.,  160  App.  Dlv.  682,  136  NTS  900 
[app  dlsm  211  N.  T.  678  oiem.  106 
NE  1086  mem],  ' 

N.  C — Marshall  Ftlv.  Co.  v.  Kil- 
lian,  99  N.  C.  601,  6  SB  680,  6  Am 
SR   639. 

Oh. — Vandeusen  v.  Ransom,  23  Oh. 
Clr.    Ct.    N.    S^  194. 

Or. — Macbeth  v.  Banfield,  46  Or. 
653,   78    P  693,   106  AmSR  670. 

Pa.— Bole  V.  Murray,  238  Pa.  689. 
82  A  943:  Gearhart  v.  Standard  Steel 
Car  Co.,  223  Pa.  886,  72  A  699;  Amer- 
ican Tube,  etc.,  Co.  v.  Hays,  166  Pa. 
489^   30  A  936. 

Bng. — Burklnshaw  v.  Nlcolls.  3 
App.  Cas.  1004;  In  re  Paraguassu 
Steam  Tramroad  Cio.,  L.  R.  9  Ch.  355; 
In  re  Harmony,  etc..  Tin,  etc,  Mln. 
Co.,  L.  R.  8  Ch.  407;  In  re  Pen  'Allt 
Silver  Lead  Min.  Co.,  L.  R.  8  Ch.  270; 
In  re  Baglan  Hall  Colliery  (>>.,  L.  R. 
6  Ch.  346;  In  re  Heyford  Ironworks 
Co.,  L.  R.  5  <3h.  270;  In  re  Heyford 
Ironworks  <3o.,  L.  R.  6  Ch.  11;  In  re 
Richmond  Hill  Hotel  Co..  L.  R  2 
Ch.  527;  In  re  Richmond  Hill  Hotel 
Co.,  L.  R.  2  Ch.  611;  In  re  Lime- 
house  Works  Co.,  L.  R.  17  Eki.  1(9; 
In  re  South  of  France  Co.,  L.  R  7 
Eq.  11. 

Can. — ^In  re  Hess  Mfg.  0>.,  23  Can. 
S.  C.  644  [aft  21  Ont  A.  66  (rev  2* 
Ont.   182)1. 

Man. — Re  Winnipeg  Hedge,  etc.. 
Co.,  22  Man.  83,  1  DomLR  316,  20 
WestLR  837:  In  re -Jones,  etc,  Blec- 
trio  Co.,   18  Man.  649. 

Ont.— Re  MagiU  Chair  Co.,  26  Ont. 
L.  254.  8  OntWN  1074,  21  OntWR 
921,    6   DomLR   73. 

Que. — Dorchester  Electric  Co.  v. 
Thompson,  48  Que.  Super.  471,  24 
DomLR  873,  22   RevdeJur  87. 

This  is  also  Illustrated  by  otiier 
cases  more  specifically  cited  in  the 
following  sections. 

[a]  "Koner  or  taonmym  worth' 
means  cash  or  its  equivalent.  Gillett 
v.  Crhlcago  Title,  etc.,  Co.,  330  111. 
373,    82   NB   891. 

63.  Halns  v.  Garth,  23  Que.  K.  B. 
284,  15  DomLR  911.  See  generally 
sutn-a  t  517;   infra  {  694. 

[a]  Siraetom  alone  antboiliid  to 
reoelTe  real  eatats. — State  v.  Boiler. 
16   Ind.   46,   79  AmD   406.  _ 

64.  Halns  v.  Garth,  28  Que.  K.  B. 
284,  16  DomLR  911  (holding  that  a 
resolution  of  the  board  of  directors 
authorizing  the  president  and  vioe 
president  to  complete  the  formali- 
ties necessary  for  the  Issue  and  ats- 


For  later  oases,  aarelopDMBts  and  tbaagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  corporatioa  cazmot  make  any  valid  agreement 
with  subscribers  for  stock  as  to  payment  in  prop- 
erty or  otherwise  in  violation  of  ihie  provlaione  of 
the  charter  or  statute  tinder  which  the  corporation 
is  oi;ganiaed."  Nor  oan  the  board  of  directors  au- 
thorize payment  for  stock  in  property  when  au- 
thority from  the  stockholders  is  required  by 
statute." 

Sepeal  of  statute.  The  validity  of  a  subscription 
for  stock  in  a  corporation  to  be  formed  is  deter- 
mined by  the  statute  in  force  at  the  time  it  is 
accepted  by  the  act  of  incorporation  and  not .  by 
the  statute  in  force  when  the  agreement  to  svib- 
seribe  was  made." 

[i  594]  b.  Money  or  OaslL  In  the  absence  of  a 
provision  in  the  charter  or  governing  statute  to 
that  effect,  payment  for  stock  issued  by  a  corpora^ 
tion  ne^d  not  be  made  in  cash  or  money,™  but  may 
be  made  in  property,  labor,  services,  negotiable 
paper,  or  by  way  of  satisfaotion  of  debts  due  from 
the  corporation  to  the  subscriber."  By  the  weight 
of  authority,  however,  where  payment  in  cash  or 
money  is  expressly  required,  the  corporation  cannot 
properly  receive  anything  else  in  discharge  of  the 


posal  of  the  shares  at  par  Implies 
that  the  shares  are  to  be  paid  for  In 
cash,  and  does  not  authorize  those 
officers  to  accept,  without  further 
reference  to  the  board,  an  application 
fbr  shares  to  be  paid  for  In  trade 
by  the  supply  of  merchandise  at 
current  prices). 

56.  Balle  V.  Calvert  College  Edu- 
cational Soc,  47  Md.  117  (where  the 
statute  required  subscriptions  pay- 
tble  In  property'  to  bo  previously 
authorized  tnr  the  stockholders  in  a 
general  meeting  called  to  consider 
such  subscriptions,  etc.). 

56.  Miller  V.  Cosmic  Cement,  etc., 
Co.,  109  Md.  11,  7»  A  91.  See  infra 
I  S97  text  and  note  27. 

ST.  Knox  V.  Childersburg  Liand 
Co.,  86  Ala.  180,  6  S  578  (holding 
that  an  agreement  for  conveyance 
of  land  through  a  trustee  to  a  cor- 
poration to  be  formed,  in  exchange 
for  stock  to  be  Issued  to  the  sub- 
scribers, made  at  a  time  when  a 
statute  was  in  force  under  which 
subscriptions  could  be  made  pay^le 
in  money  or  in  property  at  its 
money's  value,  could  not  be  en- 
forced after  the  incorporation  of  the 
comtMLny,  where  such  statute  was  re- 
pealed prior  to  the  incorporation  and 
a  new  statute  declared  that  all  sub- 
scriptions to  capital  stock  of  such 
a  corporation  must  be  payable  in 
money,  which  might  be  discharged 
by  a  conveyance  of  property  at  a 
reasonable  value,  since  the  agree- 
ment to  subscribe  had  become  illegal 
before  it  was  accepted  by  the  act  of 
incorporation). 

Ba.  U.  S. — Foreman  v.  Bigelow,  9 
F.  Gas.  No.  4.934,  4  Clift.  608:  Steacy 
V.  Little  Rock,  etc.,  R.  Co.,  22  F.  Cas. 
No.    13,329,    5    Dill.    348. 

Ala. — PYenkel  v.  Hudson,  82  Ala. 
158.  2  S  758,  60  AmR  736. 

Cal. — ^Turner  v.  Markham,  166  Ctil. 
S62,  102  P  272. 

Ind. — Coffin  v.  Ransdell,  110  Ind. 
417,   11   NB  20. 

Md.— Brant  v.  Bhlen,  59  Md.  1. 

Mass. — New  Haven  Horse  Nail  Co. 
V.  Linden  Spring  Co.,  142  Mass.  349, 
T  XE  773. 

Miss. — Lee  v.  (3utrer,  96  Miss.  366, 
31  S  808,  AnnCasl912B  478,  27 
LRANS  315. 

.   N.  H. — Ashuelot  Boot,  etc.,  Co.  v. 
Holt,  56   N.   H.    548. 

N.  T. — E^ast  New  York,  etc.,  R.  Co. 
v.    Llghthall,    29   N.   T.   Super.   407,   5 
AbbPrNS  468.  36  HowPr  481. 
^Pa— Philadelphia,    etc.,   R.    Co.    v. 
Hickman,  28  Pa.  318. 

Tenn. — Ssaright   v.    Payne,    6    Lea 

Wis. — Scotland  Western  Bank  v. 
Tallroan,  17  Wis.  630;  Lyon  v.  Ewlngs, 
17  Wis.  61;  Clark  v.  Farrington,  11 


Wis.  806. 

Eng. — In  re  Matlock  Old  Bath  Hy- 
dropathic Co.,  L.  R.  9  Ch.  60;  In  re 
Harmony,  etc.  Tin,  etc,  Mln.  Co.,  L. 
R.  8  Ch.  407;  In  re  Heyford  Iron- 
works Co.,  L.  R.  5  Ch.  270;  In  re 
China  SS.,  etc.,  Coal  Co.,  L.  R.  4  Ch. 
772. 

[a]  OoBtm.— Some  of  the  older 
American  cases  were  apparently  to 
the  contrary.  Crocker  v.  Crane,  21 
Wend.  (N.  T.)  211,  34  AmD  228; 
Neuse  River  Nav.  Co.  v.  Newbem, 
52  N.  C.  276;  Henry  v.  Vermillion, 
etc.,   R.  Co.,   17   Oh.   187. 

AvOualtj  of  olBoeis  see  supra  ! 
693. 

B0.    See  infra  §  695  et  seg. 

60.  Ala. — Knox  v.  Childersburg 
Land  Co.,  86  Ala.  180,  6  S  678. 

D.  C. — Ambler  v.  Archer,  1  App.  94. 

La.-^tate  v.  New  Orleans  Deben- 
51    La.   Ann. 


ture    Redemption    Co, 
1827,    26    S    686. 

Mass. — Maine  v.  Butler,  ISO  Mass. 
196. 

Miss.— King  V.  Elliott,  13  Miss. 
428. 

N.  T. — In  re  Staten  Island  Rapid 
Transit  R.  Co.,  37  Hun  422;  Poo.  v. 
Tro^House  Co.,  44  Barb.  826;  Tasker 
V.  Wallace,  6  Daly  364;  Crocker  v. 
Crane,  21  Wend.  211,  34  AmD  228. 

Oh. — Henry  v.  Vermillion,  etc,  R. 
Co..   17   Oh.   187. 

Pa. — BdJIey  v.  Pittsburg,  etc..  Gas, 
etc.,  Co.,.  69  Pa.  334  (holding  that 
the  act  of  July  18,  [1863]  {  31,  pro- 
viding for  the  filing  of  a  certificate 
with  the  auditor  general,  stating  the 
amount  of  the  capital  stock  already 
paid  in,  before  a  corporation  should 
commence  business,  required  a  pay- 
ment in  money,  and  not  a  security 
by  pledge  of  real  estate). 

Tenn. — Moses  v.  Ocoee  Bank,  1  Lea 
398 

Eng. — In  re  Metropolitan  Public 
Carriage,  etc.,  Co.,  L.  R.  14  Eq.  387; 
In  re  Oreat  Australian  Oold  Mln. 
Co^  49  L.  J.  Ch.  290. 

Can. — Turner  v.  Cowan,  34  Can.  S. 
C.  160,  24  CanLTOccNotes  116  [al- 
lowing app  9  B.  C.  301]. 

Man. — In  re  -Jones,  etc.  Electric 
Co.,  18  Man.  549. 

Ont. — Monarch  Life  Assur.  Co.  v. 
Brophy.  14  Ont.  L.  1,  9  OntWR  161. 

Que. — Dorchester  Electric  Co.  v. 
Thompson,  48  Que.  Super.  471,  24 
DomLR  873  22  Revdejur  27. 

See  also  Infra  S  595  et  seq. 

ra]  in  noxlda,  under  Oen.  St. 
(ISOS)  i  2653,  where  the  charter  of 
a  corporation  provides  that  the  cap- 
ital stock  shall  be  paid  in  cash,  ex- 
cept that  one  half  may  be  paid  in 
property,  labor,  or  services,  the  sub- 
scribers to  the  stock  are  bound  to 
pay  one  half  of  the  amount  of  each 


liability  for  stock  subscribed."  But  the  mere  use 
of  the  term  "cash,"  in  a  statute  or  charter  r^fu- 
lating  payment  for  stock,  does  not  necessarily  desig- 
nate the  medium  of  payment,  so  as  to  prevent  pay- 
ment otherwise  than  in  money  ;'^  and  the^e  are  a 
number  of  cases  holding  that,  even  where  the  char- 
ter, statute,  or  other  govemii^  instrument  by  its 
terms  provides  for  payment  in  money,  unless  the 
language  is  such  as  to  import  a  prohibition  of  any- 
thing but  money,  payment  may  be  made  in  any 
kind  of  property  or  services  wluch  the  corporation 
may  lawfully  put^^hase  in  the  prosecution  of  its 
business,  provided  it  be  done  in  good  faith,  and 
provided  such  property  be  conveyed  or  services 
rendered  at'  a  fair  valuation;  the  reason  usually 
given  being  that  the  law  does  not  require  the  par- 
ties to  go  through  the  vain  transaction  which  Vould 
be  exhibited  if  the  subsciiber  should  pay  for  his 
shares  in  cash  and  if  the  corporation  should  hand 
back  the  cash  in  purchasing  from  the  subscriber 
such  property  as  the  corporation  might  wish  to  buy 
from  him;  or,  what  would  be  the  equivalent  of  such 
a  transaction,  that  there  should  be  a  mere  exchange 
of  checks  between  the  parties.*^ 

of  their  subscriptions  in  cash.    Stem- 
pie  V.  Bruin,  67  Fla.  178,  49  S  151. 

Wliat  oonstttatas  paymmt  ta  oaahi 
Checks,   notes,   and   boiuls   see   infra 

i   600. 
Labor  and  services  see  infra  S   596. 
Property  see  infra  f  596. 
Satisfaction  of  debts  and  set-off  see 

infra  I  601. 

BsmedleB  in  respect  to  stock  ille- 
gally issued  or  contracted  for  see 
fnfra  (  667  et  seq. 

aaaotment  of  statnt*  aftsr  Bvb- 
soilptlon  and  before  laooipocstlon 
see  supra  J  593  text  and  note  57. 

61.  Lee  V.  Cutrer,  96  Miss.  355. 
51  S  808,  AnnCasl912B  478,  27 
LRANS  167  (holding  that  the  word 
"cash,"  in  a  provision  or  a  corpo- 
rate charter  that  stock  might  "be 
paid  for  in  cash  or  in  monthly  install- 
ments," was  not  used  to  designate 
the  medium  of  payment,  but  as  a 
term  meaning  the  opposite  of  credit; 
and  that  such  charter  provision  did 
not  prevent  payment  for  corporate 
stock  by  the  transfer  of  property  to, 
or  the  performance  of  services  for, 
the  corporation). 

68.  U.  S.— Phelan  v.  Hasard,  19  F. 
Cas.  No.  11.068,  5  Dill.  45. 

Md.— Brant  v.  Ehlen,  69  Md.  1. 

Mo. — Liebke  v.   Knapp,   79  TU o.   22, 


49  AmR  212:  State  v.  Wood.  IS  Mo. 
A   139    [afr  84  Mo.    378]. 

Mont. — State  v.  Clements,  37  Mont. 
814.  S18,  96  P  498  [quot  CycJ. 

N.  T. — Lohman  v.  New  Tork,  etc, 
R.  Co.,  4  N.  Y.  Super.  39. 

Oh. — Unldn  Cent.  L.  Ins.  Co.  v. 
CurUs,  35  Oh.  St.  343. 

Pa. — Shannon  v.  Stevenson,  178  Pa. 
419,  34  A  218. 

Tenn. — Searight  v.  Payne,  6  Lea 
283. 

Eng. — North  Sydney  Inv.  Co.  v. 
Higglns,  [1899]  A.  C.  263;  Laroque 
V.  BeAuchemin,  [18971  A.  C.  358; 
In  re  Harmony,  etc..  Tin,  etc.,  Mln. 
Co.,  L.  R.  8  Ch.  407;  In  re  Pen'  AUt 
Silver  Lead  Mln.  Co.,  L.  R.  8  Ch, 
270;  In  re  Baglan  Hall  Colliery  Co., 
L.  R.  5  Ch.  3.46-  In  re  Heyford 
Ironworks  Co.,  L.  R.  5  Ch.  11;  In  re 
China  SS.,  etc..  Coal  Co.,  L.  R.  4  (3h. 
772:  In  re  Llmehouse  Ironworks  Co., 
L.  R.  17  Eq.  169,  22  Wkly.  Rep.  228; 
In  re  Mercantile  Trading  Co.,  L.  R. 
11  Eq.  131;  Woodfall's  (Taae,  S  De  O. 
&  Sm.  63,  64  Reprint  382. 

[a]  KeadlajT  English  oass. — The 
leading  case  holding  this  doctrine  is 
In  re  Harmony,  etc.,  Tin,  etc.,  Mln. 
Co.,  L.  R.  8  Ch.  407,  where,  although 
the  statute  recited  that  "every  share 
in  any  company  shall  be  deemed  and 
taken  to  have  been  issued  and  to 
be  held  subject  to  the  payment  of 
the  whole  amount  thereof  in  cash," 
payment  in  property  instead  of  cash 
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Shares  paid  for  by  dividends  or  earnings.  Where 
stockholders  entitled  to  be  paid  their  dividends  in 
cash  take  shares  instead  to  the  amount  of  the  divi- 
dend, such  shares  are  to  be  considered  as  having 
been  allotted  for  cash.*"  But  stock  required  to  be 
paid  for  when  issued  cannot  be  issued  to  be  paid  for 
by  application  of  dividends  to  be  earned  thereon, 
nor,  in  the  nature  of  things,  can  there  be  a  pay- 
ment for  stock  by  application  of  -the  dividends 
thereon  under  an  agreement  -with  the  corporation 
so  long  as  the  stock  is  still  held  l^y  the  corporation, 

was  sanctioned  on  the  trround  that 
the  legislature  could  not  have  re- 
quired the  parties  to  go  through  the 
useless  formality  of  merely  exchang- 
ing checks.  It  was  held  that  any 
bona,  fide  transaction  between  a 
comnany  and  a  stockholder  which, 
If  the  company  brought  an  action 
against  him  for  calls,  would  support 
a  plea  of  payment,  was  "payment  in 
cash"  within  the  meaning  of  the 
statute.  The  facts  were  that  S  took 
shares  in  a  comiuiny  formed  for 
working  a  mine  which  he  sold  to 
them.  The  whole  nominal  amount 
of  the  shares  was  immediate^  pay- 
able as  was  also  the  purchase  money 
of  the  property.  It  was  agreed  be- 
tween S  and  the  company  that  he 
should  be.  credited  in  account  with 
the  price  of  the  property,  and  deb- 
ited with  the  amount  payable  on  his 
shares;  and  the  balance  of  the  ac- 
count thus  made  out  was  shortly 
afterward  exactly  balanced  by  cash 
payments  by  S.  It  was  held  that 
S  must  be  considered  as  having  paid 
up  his  calls  In  cash.  (2)  In  the  later 
case  of  In  re  Johannesburg  Hotel 
Co.,  [18911  1  Ch.  119,  129,  the  above 
case  was  followed  by  Liord  Halsbury, 
It.  C.,  sitting  in  the  court  of  appeal, 
because  he  felt  bound  to  follow  it 
until  It  should  be  overruled  In  the 
house  of  lords;  but  he  expressed 
his  strong  disapprobation  of  It,  say- 
ing: "I 'venture  to  doubt  whether 
what  is  described  by  those  eminent 
Judges  as  the  absurdity  of  handling 
money  backwards  and  forwards  when 
two  people  have  cross  demands  is  so 
n-eat  as  the  absurdity  of  construing 
iha  words  'payment  in  cash'  as  pay- 
ment without  cash."  (3)  The  doc- 
trine of  In  re  Harmony,  etc..  Tin, 
etc.,  Mln.  Co.,  supra,  has  since  been 
sustained  by  the  house  of  lords.  See 
cases  listed  supra  this  note. 

[b]  ^RFiia*  oonatttBtMi  paymMU  la, 
oaah. — Where  promoters  made  ad- 
vancements sufficient  to  cover  stock, 
and  anerward  gave  their  checks  for 
the  stock,  and  checks  were  immedi- 
ately Issued  to  them '  for  like 
amounts,  there  was  no  violation  of 
the  statute  prohibiting  the  Issue  of 
stocks  for  other  than  a  money  pay- 
ment. Wing  v.  Credit  Guide  Co.,  181 
Iowa  370,  164  NW  627. 

63.  Re  Crow's  Neet  Pass  Hard- 
ware Co.,  Ltd.,  16  DomLR  44,  27 
WestLR  SB.  See  also  Kenton  Fur- 
nace R.,  etc.,  Co.  V.  McAIpIn,  5  Fed. 
737  (Infra  S  605).  And  see  Infra 
{  696,  text  and  note  96. 

64.  Gearhart  v.  Standard  SLteel  Car 
Co..  22S  Pa.  386.  72  A  699. 

65.  OroM  x«f«rMioMri 
Action    on   subscriptions   payable   in 

property  see  Infra  }  997. 
Authority  of  offlcers  to  accept  prop- 
erty in  payment  see  supra  }  698. 
•ischarge    of    other    subscribers    by 
receiving  payment  in  prot>erty  see 


for  stock  owned  by  the  corporation  is  not  capable 
of  earning  diyidends.** 

[4  695]  c  Property,  Labor,  or  Services"— (1) 
In  GenenL  In  most  jurisdictions,  either  by  ex- 
press statutory  authority  or  by  reason  of  the 
absence  of  a  provision  to  the  contrary,  real  or 
personal  property  may  be  received  by  a  corpora- 
tion in  payment  for  its  capital  stock,  so  as  to  make 
it  fall-paid  stock  even  as  against  creditors,  whether 
the  stock  is  issued  to  subscribers  therefor  or  sold," 
provided  the  property  is  such  as  the  corporation 


Discharge 
infra^j"!  Oi. ' 


Remedies  In  respect  to  stock  ille- 
gally Issued  or  contracted  for  see 
Infra  {  657  et  seq. 

Secret  collateral  agreement  to  pay 
In  property  see  infra  i  869. 

Sufficiency      of      consideration      and 
valuation   of  property   see  infra   t 
602  et  seq.,  648  et  seq. 
ee.     U.    8. — Old    Dominion   Copper 

Mln.,  etc.,  Co.  v.  Lewlsohn,  210  U.  S. 

206,    28  set   634,    52   L.   ed.   1026    [aft 

148  Fed.  1020,  79  CCA  S34  (aS  136  Fed. 


916)];  Ft.  Madison  Bank  ▼.  Alden, 
129  U.  S.  372,  9  SCt  332,  32  L.  ed. 
726;  Colt  V.  North  Carx>lina  Gold 
Amalgamating  Co.,  119  U.  8.  343, 
7  SCt  231,  30  L.  ed.  420  [aff  14  Fed. 
12];  Durand  v.  Brown,  236  Fed.  609, 
149  CCA  605;  Alpha  Portland  Cement 
Co.  V.  Schratweiser,  221  Fed.  268,  137 
CCA  111  [aft  216  Fed.  982];  In  re 
Charles  Town  Liight,  etc.,  Co.,  199 
Fed.  846  Laft  210  Fed.  768,  127  CCA 
818]  (West  Virginia);  In  re  Monarch 
Corp.,  196  Fed.  262;  Ingraham  v. 
Commercial  Lead  Co.,  177  Fed.  341, 
101  (X;A  317  [certiorari  den  220  U. 
S.  619,  31  SCt  721,  66  L.  ed.  612]; 
In  re  L,.  M.  AUeman  Hardware  Co., 
172  Fed.  611  [rev  on  other  grounds 
181  Fed.  810,  104  CCA  320]  (In  Penn- 
sylvania); In  re  Beachy,  170  Fed. 
826  (under  Illinois  statute);  Stem- 
bergh  V.  Duryea  Power  Co.,  161  Fed. 
540,  88  CCA  482  (under  Pennsylvania 
statute) ;  In  re  Remington  Auto.,  etc., 
Co.,  139  Fed.  766  [mod  on  other 
grounds  163  Fed.  346,  82  CCA  421]; 
Southern  Trust,  etc..  Deposit  Co. 
V.  Yeatman.  130  Fed.  798  [aft  134 
Fed.  810,  67  CCA  466];  Callvada 
Colonisation  Co.  v.  Hays,  119  Fed. 
202;  Klmbell  v.  Chicago  Hydraulic 
Press  Brick  Co.,  119  Feci  102,  55  CCA 
162  [app  dism  194  U.  S.  631,  24  SCt 
858,  47  L.  ed.  1158];  Washburn  v. 
National  Wall-Paper  Co.,  81  Fed.  17, 
26  CCA  812;  Krohm  v.  Williamson, 
62  Fed.  869  [aff  66  Fed.  665,  13  CCA 
8681;  Grant  v.  East,  etc.,  R.  Co.,  64 
Fed.  S69,  4  CCA  511  [aff  62  Fed. 
631];  Foreman  v.  Bigelow,  9  F.  Cas. 
No.  4,934,  4  Cliff.  608;  Phelan  v. 
HaxArd,  19  F.  Cas.  No.  11,068,  5  Dill. 
46;  Steacy  v.  Little  Rock,  etc.,  R. 
Co.,  22  F.  C^as.  No.  13,329,  5  Dill.  348. 

Ala. — Frenkel  v.  Hudson,  82  Ala. 
168,  2  S  768.  60  AmR  736. 

Ark. — Ford  Hardwood  Lumber  Co. 
V.  Clement.  97  Ark.  632,  136  SW 
343;  Lester  v.  Bemis  Lumber  Co., 
71   Ark.   379,   74    SW  618. 

Cat. — Los  Angeles  Home  Sav.  Bank 
V.  Los  Angeles  City  Realty  Co.,  176 
Cal.  731,  171  P  290.  Whitten  v.  Dab- 
ney,  171  Cal.  621,  164  P  312;  R.  H. 
Herron  Co.  v.  Shaw,  165  Cal.  668,  133 
P  488,  AnnCa8l915A  1266;  Turner  v. 
Markham,  166  Cal.  662.  102  P  272; 
Garretson  v.  Pacific  C?rude  Oil  Co., 
146  Cal.  184,  79  P  838;  Western  Nat. 
Bank  v.  WIttman,  31  Cal.  A.  616,  161 
P  137;  Turner  v.  Fidelity  Loan  (Con- 
cern, 2  Cal.  A.    122,     83  P  62.   70. 

Colo. — Mountain  Waterworks  Con- 
str.  Co.  V.  Holme,  44  Colo.  412,  118  P 
601;  Arapahoe  Cattle,  etc..  Co.  V. 
Stevens,  13  Colo.  534,  22  P  823;  Speer 
V.  Bordeleau,  20  Colo.  A,  413,  79  P 
832. 

Hawaii.— Hemenway  v.  Honolulu 
Clay   Co.,   Ltd.,    18   Hawaii   187. 

111. — Peo.  V.  Union  Cons.  El.  R.  Co.. 
263  111.  82,  106  NE  12,  AnnCasl91BC 
388:  Parmelee  v.  Price,  208  111.  644, 
70  NE  725  [aff  106  111.  A.  271];  Hlg- 
gins  v.  Lanslngh,  164  111.  301,  40  NE 
362;  H41es  v.  Riles,  120  111.  9.  617; 
Davenport  v.  Piano  Impl.  Co.,  70  111. 
A.  161:  Streater  Reclining  Car  Seat 
Co.  V.  Rankin,  45  111.  A.  226  [aff  162 
111.  622,  38  NE  910];  Peck  v.  CJoal- 
fleld  Coal  Co.,  11  111.  A.  88  [rev  on 
other  grounds  98  111.   139]. 

Ind. — Bruner  v.  Brown,  139  Ind. 
600,  38  NE  318;  Clow  v.  Brown,  184 
Ind.  287,  33  NE  1126;  Coffin  V.  Rans- 
dell.  110  Ind.  417.  11  NE  20;  State  v. 
Bailey,  16  Ind.  46,  79  AmD  406;  Cin- 


cinnati, etc.,  R.  Co.  V.  Clarkson,  7 
Ind.  696;  Smock  v.  Henderson,  wila 
241;  Haskell  v.  Gardner,  (A.)  93  NE 
468. 

Iowa. — ^lowa  Drug  (Jo.  ▼.  Souers, 
139  Iowa  72,  117  NW  300,  19  LRAN8 
116  and  note;  Price  v.  Holcomb,  89 
Iowa  123,  66  NW  407;  Boulton  Car- 
bon Co.  V.  Mills,  78  Iowa  460,  43  NW 
290,  6  LRA  649. 

Ky. — Horton  v.  SherrlU-Russell 
Lumber  Co.,  147  Ky.  226,  143  SW 
1068;  John  R.  Proctor  Land  Co.  v. 
Cooke,  103  Ky.  96,  44  SW  891,  19 
KyL  1734;  Mercer  v.  Park  City  Min- 
eral Water  Co.,  38  SW  841,  18  KyL 
986. 

La. — Edwards  v.  Bringier  Sugar 
Extracting  Co.,  27  La.  Ann.  118. 

Me.— Gfllln  v.  Sawyer.  93  Me.  151, 
44  A  677. 

Md. — Tomidclns  v.  Sperry,  96  Md. 
560.  64  A  254;  Brant  ▼.  Ehlen,  69  Md. 
1;  Balle  v.  Calvert  College  Elduca- 
Uonal  Sec,   47  Md.   117. 

Mass. — Stratton  Massachusetts 
Gold  Mines  Co.  v.  Stratton,  206  Mass. 
117,  92  NE  34;  Anthony,  etc.,  Co.  v. 
Metropolitan  Art  Co.,  190  Mass.  35, 
76  NE  289;  New  Haven  Horse  Nail 
Co.  y.  Linden  SprlnR  Co.,  142  Mass. 
849,  7  NE  778  (where  it  la  said: 
"That,  In  the  absence  of  fraud,  an 
agreement  may  ordinarily  be  mads 
by  which  stockholders  can  be  allowed 
to  pay  for  their  shares  in  patents; 
mines,  or  other  property,  to  which 
It  Is  not  easy  to  assign  a  determi- 
nate value,  appears  to  be  well  set- 
tled"). 

Mich. — Utica  Fire  Alarm  Tel.  (^>. 
T.  Waggoner  Watchman  Clock  0>., 
168  Mich.  618,  182  NW  602;  Essex  ▼. 
Essex,  141   Mich.  200,   104  NW   622. 

Minn. — Randall  Printing  Co.  v. 
Sanltas  Mineral  Water  Co.,  120  Minn. 
268,  139  NW  606,  43  LRANS  706; 
Hastings  Malting  Co.  v.  Iron  Range 
Brewing  Co.,  66  Minn.  28,  67  NW 
652. 

Miss. — Lee  v.  Cutrer,  96  Miss.  3S6. 
61  S  808.  AnnCasl912B  478.  ZT 
LRANS  315;  Fargason  v.  Oxford 
Mercantile  Co.,  78  Miss.  66,  27  S  877. 

Mo. — Euston  v.  Edgar,  207  Mo. 
287,  106  SW  773;  Woolfolk  v.  Jan- 
uaiy,  131  Mo.  620,  -is  SW  432;  Llebke 
V.  Knapp,  79  Mo.  22,  49  AmR  212; 
Kraft-Holmes  Grocery  Co.  v.  Crow. 
36   Mo.  A.   288. 

Mont. — State  v.  Clements,  87  Mont. 
314,  318,  96  P  498   [quot  CycL 

Nebr. — Oilkle,  etc,  Co.  v.  Dawson 
Town,  etc.,  Co.,  46  Nebr.  333,  64  NW 
978,    1097. 

Nev. — Omeara  v.  North  American 
Mln.  Co.,   2  Nev.   112. 

N.-  J. — Railway  Review  v.  Groff 
Drill,  etc.,  Tool  Co.,  84  N.  J.  Eq.  321, 
91  A  1021;  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  122.  82 
A  618  [aff  82  N.  J.  Eq.  864,  91  A 
1069];  McCarter  v.  Pitman,  etc..  Gas 
Co.,  74  N.  J.  Eq.  266,  69  A.  211; 
Arnold  v.  Searing,  73  N.  J.  Eq.  262. 
67  A  831;  Donald  v.  American  Smelt- 
ing, etc.,  Co.,  62  N.  J.  Eq.  729.  48  A 
771,  1116;  Rural  Homestead  Co.  v. 
Wildes,  64  N.  J.  Eiq.  6S8.  36  A.  89t 
[rev  63  N.  J.  Bq.  462,  (2  A  676]: 
Bdgerton  v.  Blectrlc  Impr.,  etc. 
Co.,  60  N.  J.  Bq.  164,  24  A  640:  Blck- 
ley  v.  Schlag,  4«  N.  J.  Bq.  StS.  20 
A  250;  New  England  Utg.  Oo.  v. 
Vandyke,    9   N.    J.   Eq.    498. 

N.  M. — Dailey  v.  Foster,  17  N.  M. 
664.  134  P  206;  Medler  v.  Albnquerqae 


For  later  oaswi,  •sTSlopaMS**  and  «h«Bcaa  in  the  law  see  oumulative  Annotations,  same  title,  peg*  and  nota-aimtlMr. 
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may  lawfully  aeqaire  and  hold  for  canying  out  the 
objects  and  purpoees  for  which  it  was  organized." 
And  labor  or  servioes  may  be  received  in  payment 
for  stock  under  conditions  similar  to  those  which 
aathorize  the  acceptance  of  property."* 

Paitieiilar  kinds  of  propor^.     Within  the  rule 
above  stated,  a  payment  of  shares  may  be  made  in 


any  kind  of  property  which  the  corporation,  under 
its  charter  or  governing  statute,  may  take  and 
hold;  in  any  servioes  such  as  it  may  lawfully  con- 
tract for;  or  in  any  solvent  credits  which  it  may 
lawfully  acquire.  It  may  be  made  in  lan^,  labor, 
materials  useful  for  its  bnsines^  or  in  satisfaction 
of  damages  or  other  liabilities.^    Thus,  when  the 


Hotel,   etc,   Co..   6   N.   M.   S31.   28   P 

(SI. 

N.  T. — Close  V.  Noye,  147  N.  T. 
<97,  41  HE  570;  Lake  Superior  Iron 
Co.  T.  Drezel,  90  N.  Y.  87;  LK>rillard 
V.  Clyde,  86  N.  Y.  384;  Douglass  T. 
Ireland,  71  N.  T.  100;  Boynton  v. 
Hatch,  47  N.  T.  825;  Schenok  v. 
Andrews,  46  N.  T.  B89;  WiUltuira  v. 
McOave,  168  App.  Dlv.  192,  1B4  NYS 
38  [mod  85  Misc.  184,  148  NYS  93]; 
Dickerson  v.  Appleton,  123  App.  Dlv. 
903,  108  NYS  293  [all  195  N.  Y.  507 
mem,  88  NE  1117  mem];  Rafferty  v. 
Buffalo  City  Gaa,  37  App.  Dlv.  618, 
86  NYS  288;  Drake  v.  New  York 
Suburban  Water  Co.,  26  App.  Dlv. 
499,  «0  NYS  826:  Skinner  v.  Smith, 
56  Hun  437,  10  NYS  81  [all  134  N. 
T.  240,  31  NE  911];  Tallmadge  v. 
Ftshkill  Iron  Co..  4  Barb.  382;  Amer- 
ican Silk  Works  V.  Salomon,  6 
Thoraps.  &  C.  352;  Van  Cott  v.  Van 
Brunt.  2  AbbNCaa  283  [rev  on  other 
grounds  82  N.  Y.  S35J;  Draper  v. 
Beadle.  16  NYWklyDlg  475. 

N.  C. — Whitlock  V.  Alexander,  160 
N.  C.  465,  76  SB  538"  Haywood,  etc.. 
Plank  Road  Co.  V.  Bryan,  61  N.  C. 
32. 

OIL — Dayton,  etc,  R.  Co.  v.  Hatch, 
I  Dbn.  84,  12  Oh.  Dec  (Reprint) 
501;  Kuns  V.  National  Valve  Co., 
29  Oh.  Cir.  Ct.  519;  Orton  v.  Edison 
Reduction  Mach.  Co.,  27  Oh.  Clr.  Ct. 
107. 

Okl. — ^Webster  v.  Okmulgee  Web- 
ster Refining  Co.',  36  Okl.  168,  128  P 
261,  47  LRANS  697. 

Or. — ^Pogarty  v.  Hunter,  83  Or.  183, 
162  P  964;  llacbeth  v..Banfleld,  46 
Or.  653,  78  P  693,   106  AmSR  670. 

Pa. — Spangler  Brewing  Co.  v.  Mc- 
Henry,  242  PL%22,  89  A  665;  Maries 
Carved  Moulding  Co.  v.  Stulb,  215 
Pa.  91.  64  A  431;  Plnletter  v.  Acety- 
lene Light,  etc.,  Co..  215  Pa.  86,  64 
A  429;  Shannon  v.  Stevenson,  173 
Pa.  419,  34  A  218;  American  Tube, 
etc..  Co.  V.  Hays,  18B  Pa.  489,  SO  A 
S36:  Philadelphia,  etc.,  R.  Co.  v. 
Hickman.  28  Pa.  318;  Carr  v.  Le 
Fevre,  47  Pa.  413;  Bucks  County  R. 
Co.  V.  Philadelphia  Guarantors  Fi- 
nance Co.,  23  Piu  Co.  101;  Boardman 
V.  Keystone  Standard  Watch  Co.,  8 
LancLRev  26;  Reed  v.  Bank,  1  Lane 
LRev  393. 

S.  D. — Chambers  v.  Mlttnacht,  23  S. 
D.  449,  122  NW  484;  Rogers  v.  Glad- 
iator Gold  Min.,  etc,  Co.,  21  S.  D. 
412.  113  NW  86. 

Tenn. — Morgan  v.  Dayton  Coal, 
etc,  Co.,  134  Tenn.  228,  183  SW 
1019;  Jones  v.  Whitworth,  94  Tenn. 
602,  SO  SW  736;  Shields  v.  Clitton 
Hill  Land  Co..  94  Tenn.  123,  28  SW 
668,  45  AmSR  700,  26  LRA  609;  Kel- 
ley  v.  Fletcher,  94  Tenn.  1,  28  SW 
1099;  Searight  v.  Payne,  6  Lea  283; 
Doak  V.  StaUman,  (Ch.  A.)  68  SW 
741. 

Tex. — Cole  V.  Adams,  92  Tex.  171, 
46  SW  790;  Rich  v.  Park,  (Civ.  A.) 
177  SW  184;  Cole  v.  Adams,  19  Tex. 
Civ.   A.  507,   49   SW  1062. 

Utah. — Union  Pac.  R.  Co.  v.  BIsJr, 
48  Utah  38,  48,  166  P  948  [quot  Cyc]; 
Richardson  v.  Treasure  Hill  Min.  Co., 
23  Utah  366.  CS  P  74. 

Va. — Monk  v.  Barnett,  118  Va.  68B, 
75  SS  186. 

Wash. — Kennedy  v.  Norton,  91 
Wash.  244,  167  P  684;  Gold  Ridge 
Min.,  etc.,  Co.  v.  Rice.  77  Wash.  884, 
137  P  lOOl;  Davles  v.  Ball.  64  Wash. 
292,  116  P  833,  AnnCtesl914B  750; 
Manhattan  Trust  C!o.  v.  Seattle  Coal, 
etc,  Co.,  19  Wash.  493,  63  P  961; 
Elderkln  v.  Peterson,  8  Wash.  674, 
26  P  1089. 

Wis. — La  Crosse  Brown  Harvester 
Co.  V.  Goddard,  114  Wis.  810,  91  NW 
225;  Jenkins  v.  Bradley,  104  Wis. 
640.    80    NW    1026;    Wells. v.    Green 


Bay,  etc.  Canal  Co.,  90  Wis.  442, 
64  NW  69;  Whltehlli  v.  Jacobs,  75 
Wis.  474,  44  NW  630;  Clark  v.  Far- 
rlngton,  11  Wis,  306. 

Wyo. — Natwlok  v.  Terwllllger,  24 
Wyo.  263,  167  P  696,  160  P  338:  Tut- 
tle  V.  Rohrer,  23  Wyo.  306,  i49  F 
867,  163  P  27. 

Eng. — Larocque  v.  Beauchenfiln, 
[1897]  A.  C.  358;  In  re  Paraguassu 
Steam  Tramroad  Co.,  L.  R.  9  Ch. 
355;  In  re  Matlock  Old  Bath  Hydro- 
pathic Co.,  L.  R.  9  Ch.  60;  In  re 
Harmony,  etc..  Tin,  etc.,  Min.  Co.,  L. 
R.  8  Ch.  407;  In  re  Bosworthen.  etc., 
Min.  Co.,  L.  R.  6  C*.  48:  In  re  China 
SS.,  etc..  Coal  Co.,  L.  R.  4  Ch.  772; 
In  re  Paraguassu  Steam  Tramway 
Co.,  L.  R.  18  Eq.  670;  In  re  British 
Farmers'  Pure  Linseed  Cake  Co.,  7 
Ch.  D.  633   [aff  3  App.  Cas.  1004]. 

Can. — Matter  of  Hess  Mfg.  Co.,  23 
<^n.  S.  C.  644  [aft  21  Ont.  A.  66 
(rev  28   Ont.    182)]. 

Ont. — Lindsay  v.  Imperial  Steel, 
etc,  Co.,  21  Ont.  L.  875,  IB  OntWR 
lOB,  16  OntWR  406;  Re  Ottawa  (3e- 
ment  Block  Co.,  14  Ont.  L.  389,  9 
OntWR  409;  Monarch  L.  Assur.  Co. 
V.  Brophy.  14  Ont.  L.  1,  9  OntWR 
151. 

[a]  OoBsUtatloaaUtT. — (1)  1  Mills 
St.  Annot.  if  490,  582,  authorising 
directors  of  a  mining  corporation  to 
purchase  mines,  a«id  to  Issue  stock  to 
the  amount  of  the  value  thereof  In 
payment  therefor  and  providing  that 
the  stock  so  issued  shall  be  taken 
to  be  full-paid,  is  not  In  conflict 
with  Const,  art  16  S  9  (1  Mills  St. 
Annot.  p  368),  declaring  that  no 
corporation  shall  Issue  stock  or 
bonds,  except  for  labor  done,  servlees 
performed,  or  money  or  property 
actually  received,  and  that  all  fictiti- 
ous Increase  of  stock  or  indebtedness 
shall  be  void.  Speer  v.  Bordeleau,  20 
Colo.  A.  413,  79  P  332.  (2)  In  a 
suit  by  a  creditor  on  stock  subscrip- 
tions, allowing  stockholders  credit  on 
their  subscriptions  for  the  value  of 
property  turned  in  does  not  con- 
flict with  Const,  art  12  S  5  forbidding 
the  issuance  of  corporation  stock 
except  to  bona  fide  subscribers. 
Union  Pac  R.  Co.  v.  Blair,  48  Utah 
38,  166  P  948. 

Xwm*  at  !•■■  than  par  see  Infra  { 
603   et  seq. 

▼alwtloB  of  yroperty  and  ovnval- 
natioB  see  infra  {   648   et  seq. 

BapMd  of  stirtwte  after  smlMcitp- 
tion  and  before  Inooxpoiatloa  see 
supra  9  593  text  and  note  67. 

07.  See  infra  {  696. 

08.  U.  S. — Branch  v.  Jeaup,  106 
U.  a.  468.  I'SCt  496,  27  L.  ed.  279;  In 
re  Ballou,  216  Fed.  810  (under  a 
statute  requiring  payment  in  cash 
or  Its  equivalent):  Holman  v. 
Thomas,  178  Fed.  676,  102  CCA  176 
[rev  171  Fed.  219]  (under  Minnesota 
statute):  C!alivada  Colonization  Co.  v. 
Hays,  119  Ped<  202;  Lake  St.  EI.  R. 
Co.  V.  Zlegler,  99  Fed.  114,  39  CCA 
431;  Grant  v.  East,  etc.,  R  Co.,  54 
Fed.  569,  4  CCA  511  [afT  62  Fed.  631]; 
Brown  v.  Duluth,  etc.,  R.  Co.,  53  Fed. 
889;  Boody  v.  Rutland,  etc,  R.  Co., 
19  F.  Cas.  No.   1,636,  24  Vt  660. 

Ark.'— Harrlage  v.  Daley,  121  ■  Ark. 
23,   180   SW   333. 

Cal. — R.  H.  Herron  Co.  v.  Shaw, 
166  C!al.  668.  133  P  488,  AnnC^1916A 
1265;  Ellsworth  v.  National  Home, 
etc..  Builders,  38  Cal.  A.  1,  164  P  14: 
Turner  v.  Fidelity  Loan  Concern,  2 
Cal.  A.  122,  83  P  62,   70. 

Colo. — Bivens  v.  Hull,  68  Colo.  338, 
146  P  694;  Arapahoe  Cattle,  etc.,  Co. 
V.  Stevens,  13  Colo.  534,  22  P  823. 

Conn. — United  German  Silver  Co. 
V.  Bronson,  92  Conn.  266,  102  A  647. 

Ind. — Clow  V.  Brown,  134  Ind.  287, 


83   NE  1126;   Cincinnati,  etc.,  R.  Co. 
V.  Clarkson,  7  Ind.  695. 

Iowa. — Jackson  v.  Traer,  64  Iowa 
469,   20  NW  764,  62  AmR  449. 

Ky. — Phillips  V.  Covington,  etc. 
Bridge  Co.,  2  Mete.  219. 

Me. — Porter  t.  Buckfleld  Branch  B. 
CO.,  32  Me.  539. 

Mich. — Utlca  Fire  Alarm  Tel.  Co. 
V.  Waggoner  Watchman  Clock  Co., 
166  Mich.  618,  132  NW  602;  Detroit 
Peninsular  Sav.  Bank  v.  Flag  Stove 
Polish  Co..  106  Mich.  535,  63  NW 
514. 

Minn. — Randall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co.,  120  Minn: 
268,   139  NW  606,   43   LRANS  706.    I 

Mo. — ^Vogeler  v.  Punch,  206  Mo. 
558,  103  SW  1001;  Woolfolk  v.  Jan- 
uary, 131  Mo.  620,  38  SW  432;  Llebke 
v.  Knapp,  79  Mo.  22,  49  AmR  212; 
Chouteau  v.  Dean,  7  Mo.  A.  210. 

Mont.— Pltipatrlok  v.  O'Neill,  43 
Mont.  662,  118  P  273,  AnnCasl912C 
296. 

Nebr. — Rich  v.  Lincoln  State  Nat- 
Bank.  7  Nebr.  201,  29  AmR  382. 

N.  J. — Clevenger  v.  Moore,  71  N. 
J.  L.  148,  58  A  88:  Morton  v.  Tim- 
ken.  48  N.  J.  L.  87,  2  A  788:  Vine- 
land  Grape  Juice  Co.  v.  Chandler.  80 
N.  J.  Eg.  437,  88  A  213,  AnnCasl914A 
679  and  note;  Holcombe  v.  Trenton 
White  City  Co.,  80  N.  J.  Eq.  12^,  82 
A  618  [aff  82  N.  J.  Eq.  364.  91  A. 
1069];  McCarter  v.  Pitman,  etc..  Gas 
Co.,  74   N.  J.  Eq.   255,   69  A  211. 

N.  Y. — Drake  v.  New  York  Subur- 
ban Water  Co.,  26  App.  Dlv.  499,  60 
NYS  826;  Moore  v.  Hidson  River  R. 
Co.,  12  Barb.  156;  Reed  v.  Hayt,  61  N. 
Y.  Super.  121  [afT  109  N.  Y.  659  mem. 
17  NE  418  mem];  Herbert  v.  Uhl, 
20  NYS  748;  McComb  v.  Cordova 
Apartment  Assoc,  10  NYS  562;  Mc- 
Comb V.  Barcelona  Apartment  Assoc, 
10  NYS  B46  [aff  134  N.  Y.  698  mem, 
31  NE  613  mem];  Van  Cott  v.  Van 
Brunt,  2  AbbNCas  283  [rev  on  other 
grounds   82   N.   Y.   636]. 

Pa. — Shannon  v.  Stevenson,  173  Pa. 
419,  34  A  218;  Philadelphia,  etc,  R. 
Co.  V.  Hickman,  28  Fa,  318. 

Tenn. — Jones  v.  Whitworth,  94 
Tenn.  602,  30  SW  736:  Doak  v.  Stahl- 
man,    (Ch.   A.)    68    SW  741. 

Vt. — Barker  v.  Troy,  etc.,  R.  C!o., 
27  Vt.  768;  Vermont  Cent.  R.  Co.  v. 
Clayes,  21  Vt.  30. 

Wis. — La  Crosse  Brown  Harvester 
Co.  V.  Goddard.  114  Wis.  610,  91  NW 
226;  Scotland  Western  Bank  v.  Tall- 
man,  17  Wis.  630;  Clark  v.  Farrlng- 
ton,  11  Wis.  306. 

Eng. — ^In  re  General  Provident 
Assur.  Co..  L.  R.  9  Eq.  74;  Matter  of 
Companies  Act,  4  De  O.  J.  &  S.  749. 
69  EngCh  674,  46  Reprint  1114; 
Woodf all's  (3ase,  3  De  G.  &  Sm.  68. 
64  Reprint  882;  Ex  p.  Currie,  32  L.  J. 
Ch.  67. 

69.  U.  S. — Ingraham  v.  Commer- 
cial Lead  Co.,  177  Fed.  341,  101  CCA 
317  [certiorari  den  220  U.  S.  619,  SI 
set  721,  55  L.  ed.  612];  Sternbergh 
V.  Duryea  Power  Co.,  161  Fed.  640. 
88  CCA  482;  Phelan  v.  Hazard.  19  F. 
Cas.  No.  11,068,  B  Dill.  46. 

Colo. — Arapahoe  Cattle,  etc,  Land 
Co.  V.  Stevens,  13  Colo.  634,  22  P 
823. 

Ky. — Mercer  v.   Park  City  Mineral 

Water  Co.,   88  SW  841,   18KyL   986. 

Minn. — Hastings     Malting     Co.     v. 

Iron  Range  Brewing  Co..  66  Minn.  28. 

83,    67    NW   662. 

Mont. — State  v.  Clements,  37  Mont. 
314,    318,    96    P    498    [quot    Cyc]. 

«.  J. — ^Vlneland  Grape  Juice  Co.  v. 
(Thandler,  80  N.  J.  Eq.  437,  85  A  218. 
AnnC:asl914A  679;  Holcombe  v.  Tren-' 
ton  White  City  (Jo.,  80  N.  J.  Eq. 
122,  82  A.  618  [aff  82  N.  J.  Eq.  S64. 
91   A   1069]    (leasehold  and  services. 
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transaetion  is  properly  Tritbin  the  purposes  for 
which  the  corporation  was  created,  stock  may  be 
paid  for  in  land;^"  in  mines  or  mining  claims  ;^^  in 
an  incorporeal  hereditament,  such  as  the  right  to 
take  minerals  from  land;^'  in  leaseholds;^'  in  work 
done  and  materials  famished  by  contractors,  in 
which  case,  in  the  absence  of  fraud,  the  shares  can- 
not be  made  assessable  as  between  the  original  par- 
ties, on  the  ground  that  the  work  was  defectively 
done;'*  in  a  wholly  or  partly  constructed  railroad, 
toll  road,  or  bridge,  or  in  labor  and  materials  for 


construction  thereof;'*  in  the  case  of  a  water  supply 
company,  in  the  construction  of  its  plant  and  the 
acquisition  of  the  property  and  rights  necessary  to 
its  operation;"  in  a  right  of  way  for  a  railroad;" 
in  a  permit  to  appropriate  waten  for  irrigation 
purptoses;'*  in  patents  for  inventions  and  patent 
rights,"  including  prospective  patents;^  in  the 
good  will  of  a  business,  which  the  corporation  law- 
fully takes  over  and  continues,''  provided  of  course 
there  is  in  fact  a  g^d  will  in  the  legal  sense  and 
,  the  corporation  receives  the  benefit  of  it;''  in  book 


but  not  reductions  obtained  in  price 
of  property  purchased). 

N.  y7— Lorlllard  v.  cflyde.  86  N.  Y. 
384;  Gould  V.  Oneonta,  71  N.  T.  298; 
Van  Cott  V.  Van  Brunt,  2  AbbNCaa 
283  [rev  on  other  grounds  82  N.  Y. 
635]. 

Pa — Bole  y.  Murray,  233  Pa.  689, 
82  A  943;  Philadelphia,  etc.,  R.  Co. 
V.  Hickman.  28  Fa.  318;  Carr  v.  L>e 
Fevre,  27  Pa.  413. 

S.  t>. — Chambers  v.  Mlttnacbt,  23 
8.   D.   449,   122  HW  434. 

Tenn. — Searlxfat  v.  Payne,  6  Liea 
283. 

wash. — ^E9derkln  v.  Peterson,  8 
Wash.  674,  36  P  1089. 

Bng. — In  re  Paraguassu  Steam 
Tramroad  Co.,  !>.  R.  9  Ch.  366;  In  re 
Harmony,  etc..  Tin,  etc.,  Uln.  Co., 
I^  R.  8  6h.  407. 

Ont. — ^Re  AUance  Cement  Block 
Co..  14  Ont.  U  389,  9  OntWR  409. 

And  see  other  cases  supra  and  In- 
fra this  section. 

Votes,  bOBda^  aad  otaaoks  see  infra 
i  600. 

•atisfaetloB  ox  assusnptton  of 
debts  see  Infra  I  601. 

7&  U.  S. — ^Ft.  Madison  Bank  v. 
Alden,  129  U.  S.  372,  9  SCt  332,  32 
Xi.  ed.  725;  In  re  Remington  Automo- 
bile, etc.,  Co.,  139  Fed.  766  [mod  on 
Other  grounds  163  Fed.  346,  83  CCA 
421];  Callvada  Colonization  Co.  T. 
Hays,  119  Fed.  202;  Foreman  v. 
Bipelow,  9  F.  Cas.  No.  4,934,  4  ClUf. 
608. 

Ala — Frenkel  v.  Hudson.  82  Ala. 
168,  60  AmR  736. 

ill. — HlKglns  v.  Lanslngh,  164  111. 
801,  40  NB  362:  Peck  v.  Coalfield  Coal 
Co.,  11  IIL  A.  88  [rev  on  other 
grounds  98  III.  1391;  Peck  v.  Coal- 
field Coal  Co..  3  IlL  A.  619.  11  III. 
A.  88  [rev  on  other  grounds  98  IIL 
139]. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Clarkson.  7  Ind.  695. 

Ky. — John  R.  Proctor  Land  Co.  v. 
Cooke,  103  Ky.  96,  44  SW  391.  19 
KyL  1734. 

Md. — Brant  v.  Ehlen,  69  Md.  1. 

Nev. — O'Meara  v.  North  American 
Min.  Co.,  2  Nev.  112. 

Oh. — Goodln  v.  Evans,  18  Oh.  SL 
160;  Dayton,  etc.,  R.  Co.  v.  Hatch,  1 
Dlsn.   84,   12  Oh.  Dec.    (Reprint)    601. 

Pa — Carr  v.  Le  Fevre,  27  Pa.  413. 

Tenn. — Searlght  v.  Payne,  6  Lea 
28%. 

Tex. — Cole  V.  Adams,  19  Tex.  Civ. 
A.    607,   49    SW  1052. 

Wash. — Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.,  Co.,  19  Wash.  493, 
63  P  951. 

Wis. — Jenkins  v.  Bradley.  104  Wis. 
640,  80  NW  1026. 

Wyo. — Natwick  v.  Terwllliger,  24 
Wye.  253,   157   P  696,  160  P  338. 

Kng. — In  re  Matlock  Old  Bath  Hy- 
dropathic Co.,  U  R.  9  Ch.  60;  In  re 
Bosworthen,  etc.,  Mln.  Co.,  D,  R.  6 
Ch.  48;  In  re  Barrow-ln-Fumess,  etc., 
tia,nd,  etc.,  Co.,  14  Ch.  D.  400. 

[a]  Omaatuj  eomymay. — Where 
the  stock  of  a  cemetery  company 
Is  almost  without  market  value.  Its 
exchange  for  an  Interest  In  land  that 
may  prevent  disastrous  competition 
is  not  so  improvident  as  to  be  in- 
valid. Rural  Homestead  Co.  v. 
Wildes,  64  N.  J.  Eq.  «6S,  35  A  896 
[rev   63  N.  J.  Eq.  462,  32  A  676]. 

Qnltclalai  deed  aoi  pajneat  where 
grantors  have  no  interest  in  the  land 
see  Infra   i    660. 

71.  U.  S. — Old  Dominion  Copper 
Mln.,    etc.,    Co.    v.    Lewlsohn,    210    U. 


S.  206,  28  SCt  634,  62  L..  ed.  1026 
(aft  148  Fed.  1020,  79  CCA  634  (aS 
136  Fed.  915)];  In  re  South  Mountain 
Cons.  Min.  Co.,  6  Fed.  403,  7  Sawy. 
30;  Foreman  v.  Bigelow,  9  F.  Cas. 
No.  4.934,  4  Clltr.  608;  Phelan  v:v 
Haaard,  19  V.  Cas.  No.  11,068,  5  Dill. 
46. 

Colo. — Speer  v.  Bordeleau,  20  Colo. 
A.  413,  79  P  332  (express  provision 
to  this  effect).  See  Buck  v.  Jones,  18 
Colo.  A.  260,  70  P  961  (holding  in- 
valid mining  locations  not  receiv- 
able). 

Md.— Brant  y.  Ehlen,  69  Md.  1. 

Nev. — O'Meara  v.  North  Americeui 
Mln.  Co.,  2  Nev.  112. 

S.  D. — Chambers  v.  Mlttnacht,  23 
S.  D.  449,  122  NW  434. 

Tenn. — Searlght  v.  Payne,  6  Iiea 
283. 

Wash. — Gold  Ridge  Mliu  etc.,  Co. 
V.  Rice,  77  Wash.  384,  137  F  1001. 

Bng. — ^In  re  Harmony,  etc.  Tin. 
etc.,  Mln.  Co..  Li.  R.  8  Cb.  407;  In  re 
Bosworthen,  etc,  Min.  Cio.,  Li.  R.  6 
Ch.  48. 

73.  Shepard  v.   Drake,   61   Mo.  A. 

7&  Whltten  v.  Dabney,  171  Cal. 
621,  164  P  312  (leaseholds  on  oil 
lands) ;  Close  v.  Noye,  147  N.  Y.  697, 
41  NB  670. 

OoBtn  under  statute  authorising 
land9  to  be  received  In  payment  see 
infra  |  696  text  and  note  10. 

74.  Rlverton  Water  Co.  v.  Hum- 
mel. 175  Pa.  675,  34  A  861. 

76.  U.  S. — Lake  St.  El.  R.  Co.  v. 
Zlegler,  99  Fed.  114,  39  CCA '  431: 
KroVin  V.  Williamson,  62  Fed.  869 
[aff  66  Fed.  665,  13  CCA  668]  (bridge 
company):  Grant  v.  East,  etc.,  R.  Co., 
64  Fed.  669,  4  CCA  611  [aff  62  Feu. 
531];  Brown  v.  Duluth,  etc,  R.  Cq, 
63  Fed.  889. 

111. — Peo.  V.  Union  Cons.  El.  R.  Co., 
263  111.  32,  106  NE  12,  AnnCa8l916C 
388. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Cramer, 
23  Ind.  490;  Cincinnati,  etc.,  R.  Co. 
v.  Clarkson,  7  Ind.  695. 

Ky. — PhilllpB  V.  Covington,  etc. 
Bridge  Co.,   2   Mete.   219. 

Md. — Brant  v.  Ehlen,  59  Md.  1. 

N.  Y. — Van  Cott  v.  Van  Brunt,  2 
AbbNCas  283  [rev  on  other  grounds 
82  N.  Y.  536]. 

N.  C. — Haywood,  etc..  Plank  Road 
Co.  V.  Bryan.  61  N.  C.  82. 

Pa. — Philadelphia,  etc..  R.  Co.  v. 
Hlchman,  28  Pa.  318;  Reed  v.  Rank, 
1  LancLRev  393. 

Tenn. — Bedford  County  v.  Nash- 
ville, etc.,  R.  Co.,  14  Lea  525;  Doak 
v.  SUhlman,  (Ch.  A.)  68  SW  741. 

Wis. — Clark  v.  Farrlngton,  11  Wis. 
306. 

Eng — In  re  Matlock  Old  Bath  Hy- 
dropathic Co..  L.  R.  9  Ch.  60:  In  re 
Bosworthen.  etc,  Mln.  Co.,  L.  R.  6 
C3i.  48. 

76.  Drake  v.  New  York  Suburban 
Water  Co.,  26  App.  Dlv.  499,  60  NYS 
826  (where  the  contra9t  was  executed 
on  both  sides):  Rlverton  Water  Co. 
V.  Hummel,  176  Pa.  676,  34  A  851. 

77.  Bvansvllle,  etc.,  R.  Co.  v. 
Wright,   38.  Ind.   64. 

78.  Tuttle  v.  Rohrer.  23  Wyo.  305, 
149   P  867,    163    P   27. 

79.  U.  S. — Alpha  Portland  Cement 
Co.  V.  Schratweiser,  221  Fed.  258,  187 
(X;A  111  [aff  215  Fed.  982];  Stem- 
bergh  v.  Duryea  Power  Co.,  161  Fed. 
640,  88  CCA  482  (under  express  statu- 
tory provision  in  Pennsylvania); 
Kimbell  v.   Chicago  Hydraulic  Press 


Brick  Co.,  119  Fed.  102,  66  CCA  162 
[app  dism  194  U.  S.  631,  24  SCt  858, 
48  L.  ed.  1168]. 

Colo. — Mountain  Waterworks  Con- 
str.  Co.  V.  Holme,  49  Colo.  412.  113 
P  601. 

111. — Streater  Reelining  Car  Seat 
Co.  V.  Rankin,  46  lU.  A.  22<  [aff  162 
lU.  622.  38  NB  910]. 

La. — ^Edwards  v.  Brlngier  Sugar 
Eixtractlng  Co..  27  LaJ  Ann.  118. 

Mass. — -New  Haven  Horse  Nail  <3o. 
V.  Linden  Spring  Co..  142  Mass.  349, 
7  NB  773. 

Mich. — Brown  V.  Weeks.  196  Mich. 
27.  161  NW  946;  UUca  Fire  Alarm 
TeL  Co.  V.  Waggoner  Watchman 
Cnock  Co.,  166  Mich.  618.  182  NW  602. 

N.  J. — American  Mutoscope  Co.  v. 
State  Bd.  of  Assessors,  70  N.  J.  L, 
172,  56  A  369;  Way  v.  American 
Grease  Co.,  60  N.  J.  Bq.  268.  47  A 
44;  Bdgecton  v.  Electric  Impr.,  etc, 
Co.,  60  N.  J.  Bq.  364,  24  A  640. 

N.  Y. — ^Insurance  Press  v.  Montauk 
Fire  Detecting  Wire  C^o.,  83  App.  DW. 
269,  82  NYS  104  [aff  178  N.  Y.  (23 
mem,  70  NB  1100  mem];  Beyrlch  v. 
Ltebler,  3  NYS  293. 

N.  C. — Whltlock  V.  Alexander,  160 
N.  C.  466,  76  SB  6U. 

Pa. — Maries  Carved  Moulding  Q). 
V.  Stulb,  216  Pa.  91,  64  A  431;  Fin- 
letter  V.  Acetylene  Light,  etc,  (%., 
216  Fa.  86,  64  A  429:  American  Tube^ 
etc.,  Co.  V.  Hays^  1(6  Pa.  489,  30  A 
936. 

Wis. — Whitehill  V.  Jacobs^  76  Wla 
474,   44  NW  830. 

ESng. — In  re  Postage  Stamp  Auto- 
matic Delivery  (>o.,  [18921  S  Cb.  566. 

[a]    Tba  f oUoiiiac  ' 


on  tfc*  oonatnurtloa  of  two 

one  of  them  prohibiting  cor- 
poration's from  disposing  of  their 
shares  at  less  than  par,  except  in 
sales  of  shares  at  auction  for  the 
nonpayment  of  assessments,  and  the 
other  declaring  that  certificates  of 
stock  issued  by  a  corporation  at  Its 
organization  to  pay  promoters  for 
certain  patents,  and  by  them  trans- 
ferred to  one  of  their  number  to 
hold  as  treasury  stock,  are  without 
consideration  and  void.  Kimball  v. 
New  England  Roller-Grate  Co.,  69 
N.  H.  485.  46  A  263;  SUte  V.  Wil- 
liams. 69  N.  H.  486,  45  A  268. 

Taluation  see  infra  |  648  et  seq. 

Vnanthorlsed  puzpoae  or  IraataMaa 
see  infra  |  696. 

80,  Whitehill  y.  Jacobs,  76  Wla 
474,  44  NW  630;  Lindsay  v.  Imperial 
Steel,  etc.,  Co.,  21  Out  L.  376.  16 
OntWR  106,   16  OntWR  406. 

VoaalbUity  of  oMalala*  pataat  an* 
property  "aotnolly  xaoctveS"  see  in- 
fra text  and  note  9. 

81.  Washburn  v.  National  Wail- 
Paper  Co.,  81  Fed.  17,  26  CCA  312 
(holding  that  stock  issued  for  the 
good  will  of  a  business  is  Issued  for 
property  actually  received,  within 
the  meaning  of  the  New  York  Cor- 
poration Law);  Turner  v.  Fidelity 
Loan  Concern,  2  Cat.  A.  122,  83  P 
62,  70;  Brown  v.  Meeks,  195  Mich.  27. 
161  NW  946;  Beebe  v.  Hatfield.  67  Mo. 
A.  609;  Williams  v.  MoCnave,  168  App. 
Dlv.  192,  164  NYS  38  [mod  85  Misc. 
184,  148  NYS  93];  White,  etc,  Co.  v. 
Jones.  79  App.  Dlv.  878,  79  NYS  683; 
In  re  Heyford  Ironworks  (To..  L.  B- 
6  Ch.   11. 

88.  Fox  V.  Produce  Cold  Storage 
Exch.,  192  111.  A.  301;  Coleman  ▼- 
Booth,  268  Mo.  64,  186  SW  1021;  See 


For  later  cases,  Aevelopnisnta  and  eluagea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  595-596] 


CORPORATIONS 


114  C.  J.]     435 


accounts  whieh  are  incidents  of  the  bnsin^ss  which 
the  subseriber  or  purohaeer  has  transferred  to  the 
corporation;"  in  the  notes  of  a  prior  oopartnerahip, 
where  the  corporation  has  been  organized  to  take 
over  and  continue  its  biisiness;^  in  property  of  the 
prior  copartnership  in  such  a  case,  nor  is  a  convey- 
ance of  the  partnership  assets  to  the  corporation 
the  case  of  persons  contracting  with  themselves, 
dnce  the  oorporation  is  in  law  a  distinct  x>erson 
from  the  members  of  the  copartnership;"  in  a  mu- 
nicipal franchise;*"  in  advertising;"  in  benefits  rep- 
resented by  expenditures  in  developing  the  property 
before  the  corporation  was  organized;^  in  services 
as  a  director  of  the  corporation,  and  on  considera- 
tion of  the  person  so  serving  transferring  to  the 
corporation,  it  being  a  bank,  the  custom  of  a  mer- 
cantile house,  of  which  he  was  a  member,  the  agree- 
ment being  in  fact  performed  by  him  so  that  the 
corporation  had  the  benefit  of  it;**  in  services  ren- 
dei«d  by  oflcers  of  the  corporation  in  cases  where 
the  directors  have  the  right  to  pay  compensation  to 
meh  ofScers;*"  in  a  steam  boiler  necessary  to  the 
qteration  of  the  business  of  the  company,  and  put 
in  nmning  order  by  the  stockholder;'^  in  stock  in 
other  corporations  where  the  corporation  is  au- 
thorized to  purchase  and  hold  the  same,  but  not 
otherwise,^  or  in  stock  and  bonds  of  a  former  cor- 
poration, in  which  case  the  franchise  of  the  former 
corporation  is  to  be  construed  in  determining 
whether  there  has  been  a  fair  valuation;^  or  in 
England  in  anything  which  the  company  honestly 
and  not  eolorably  buys,  and  at  any  price  which  it 
sees  fit  to  pay,  provided  the  transaction  is  made 
public  by  a  r^^ration  under  a  statute  permitting 
such  transactions  to  take  place  j"^  tuid  in  a  proper 
ease  a  corporation  lessee  of  valuable  property, 
being  unable  to  pay  past  due  rental,  may,  even  as 
against  creditors,  make  a  settlement  with  the  lessor 
by  whieh  it  issues  a  fair  amount  of  stock  in  con- 
sideration of  a  waiver  of  forfeiture  of  the  lease 
and  an  extension  of  time'  for  ^yment  of  the  rent 


due.'* 

An  increaia  of  stodc  may  be  paid  tot  by  the 
original  stockholders  subscribing  therefor  by  an  ap- 
plication of  dividends  which  they  are  entitled  to 
receive,  or  even  by  an  application  or  credit,  without 
express  declaration  of  a  dividend,  of  accumulated 
profits  or  of  assets,  including  increased  value  of 
corporate  proipeTty,  over  and  above  the  original 
capital  stock  and  all  indebtedness  of  the  oorpo- 
ration.** 

Corporation  may  pnrduun  property  payable 
partly  in  stock  or  bonds.  In  the  absence  of  a  statu- 
tory prohibition,  a  corporation  which  purchases 
property,  intending  to  issue  stock  in  payment  there- 
for, need  not  make  the  whole  payment  in  stock;  it 
may  issue  stock  for  a  portion  and  pay  in  cash  or 
issue  bonds  for  the  balance.*' 

Corporation  as  purchaser  for  valno.  Where  the 
subscriber  has  paid  for  his  shares  in  land  at  a 
given  valuation,  the  corporation  is  a  purchaser  for 
value,  within  the  recording  acts,  and  is  not  affected 
with  knowledge  of  a  defect  in  the  title  which  may 
be  possessed  by  the  conveying  stockholder,  although 
the  latter  is  president  of  the  corporation.** 

Personal  agreement  betwoen  stockholders  and  en- 
forceable by  corporation.  A  personal  agreement 
among  several  stockholders  as  to  their  respective 
interests  in  land  subsequently  conveyed  absolutely 
by  them  to  the  oorporation  in  payment  for  stock 
does  not  pass  to  the  corporation,  and  cannot  be 
enforced  by  it  in  an  action  against  a  portion  of 
such  stockholders  whose  title  to  the  land  proved 
drfective.* 

Corporate  action  necessary.  To  accept  property 
in  pa3nnent  for  stock  at  an  agreed  valuation  re- 
quires corporate  action,  and  an  understanding  be- 
tween the  principal  stockholders  without  any  cor- 
porate action  is  insufficient.' 

[$  596]  (2)  What  May  Not  Be  BeceiTed  or  Oon- 
sidered.^  In  order  that  property,  labor,  or  services 
may  be  received  or  considered  by  a  corporation  ia 


T.  Heppenhelmer,  69  N.  J,  SSq.  t6,  61 
A  84S.  ' 

[a]  Xnor«aa«  of  eapltal  stook. — 
Action  by  board  of  directors  In  at- 
tempting: to  increase  capital  stock  by 
adding  to  corporate  assets  one  hun- 
dred and  twenty-five  thousand  dol- 
lars for  sood  trill  Is  Illegal  and  void. 
Coleman  v.  Booth,  268  Mo.  64,  186 
SW  1021. 

88.  Qumey  v.  tTnlon  Transfer,  etc.. 
Co.,  57  N.  Y.  Super.  444,  8  NYS  B49 
[aff  180  N.  Y.  660  mem,  29  MB  1034 
mem].  , 

84.  Stoddard  v.  Shetucket  Fdy.. 
etc.,  Co.,  84  Conn.  B42.  See  infra  { 
600. 

BSb  St  liOUls,  etc.,  R.  Co.  T.  Tier- 
nan,  37  Kan.  606,  15  P  544. 

8&  Thomas  v.  Barthold,  (Tex.  Civ. 
A)  171  SW  1071  (a  franchise  to  con- 
struct and  maintain  a  gas,  light,  heat, 
and  power  plant). 

87.  Liebke  v.  Knapp,  79  Mo.  88,  49 
AmR  ZIJ. 

8a  Geneva  Mineral  Spring  Co.  v. 
Couraey,  45  App.  Dlv.  288,  61  NYS 
98  Ireh  den  62  NYS  1137]. 

SB.  Rich  V.  Lincoln  State  Nat. 
Bank.  7  Nebr.  201,  29  AmR  382. 

SO.  Harrlage  v.  I>aley,  121  Ark.  23, 
ISO  SW  338;  Morton  v.  Tlmken.  48 
N.  J.  U  87.   2  A  788. 

n.  Samuel  v.  Swanger,  7  Del.  Co. 
(Pa.)  446.    ■ 

98.  XT.  s. — Southern  Trust,  etc..  De- 
posit Ck>.  v.  Yeatman,  130  Fed.  798 
[afr  134  Fed.  810,  67  CCA  4661. 

Aril. — Lester  T.  Bemis  Lumber  Co., 
71  Ark.  379.  74  6W  518. 

CaL— Smith  v.  Martin,  136  Cal.  247, 
*1  P  779  (holding  that,  where  the  di- 
rectors who  are  all  the  stockholders 
of  a  corporation  cause  to  be  Issued  to 
tbemselvee  and   others   all   the   un- 


subscrlbed-for  shares  of  capital 
stock,  In  exchange  for  certain  fran- 
chises and  stock  of  other  corpora- 
tions, such  issue  is  not  without  con- 
sideration or  invalid,  under  Const, 
art  12  i  11,  providing  that  no  cor^ 
poratlon  shall  issue  stock,  except  for 
money  paid,  labor  done,  or  property 
actually  received). 

La. — Leathers  v.  Janney,  41  La. 
Ann.  1120.  6  S  884,  6  LRA  661. 

N.  Y. — ^Raflerty  v.  Buffalo  City  Gas 
Co..  37  App.  Dlv.  618,  56  NYS  288; 
East  Now  York,  eta,  R.  Co.  v.  Light- 
hall,  29  N.  Y.  Super.  407,  B  AbbPrNS 
4B8,  86  HowPr  481. 

[a]  iMwtvl  poipoaab — ^The  provl- 
aion  of  the  Stock  Corporation  Law 
that  no  corporation  shall  Issue  stock 
except  for  property  actually  received 
for  its  "lawful  purposes,"  does  not, 
by  the  words  "lawful  purposes,"  ex- 
clusively restrict  a  company  organ- 
ized to  manufacture,  sell,  and  dis- 
tribute gas  to  the  object  thus  ex- 
pressed; but  it  may  issue  its  stock 
in  exchange  for  all  the  stock  of  an- 
other gas  company,  if  the  transac- 
tion is  otherwise  permissible.  Raf- 
f erty  v.  Buftalo  City  Gas.  Co.,  87  App. 
Dlv.   618,   B6  NYS  288. 

Power  to  pnrdiaae  and  ItoU  Stock 
in  other  coiporatloaa  see  infra  XIV, 
A. 

93.  RafTerty  v.  Buffalo  City  Gas 
Co.,  37  App.  Dlv.  618,  56  NYS  288. 

94.  In  re  Wragg,  Ltd.,  [1897]  1  Ch. 
796  (under  Bnglfsh  (>>mpanie8  Act, 
1867). 

•B.  Ingraham  v.  Commercial  Lead 
Co..  177  Fed.  341,  101  CCA  317  [cer- 
tiorari den  220  U.  8.  619,  31  SCt  721.  SB 
L.  ed.  612]  (holding  that  where  a  Mis- 
souri corporation  which  was  a  lessee 
of  a  valuable  mine  became  insolvent. 


owing  at  the  time  eighteen  thousand 
dollars  -rental,  which  was  past  due, 
and  in  the  belief  that  the  lease  was 
of  great  value^  and  that  they  would 
be  able  to  extricate  the  company- 
from  its  difflculties  If  they'  could  re- 
tain it,  the  oflicers  and  stockholders 
in  good  faith  made  a  settlement  with 
the  lessor  by  which  they  issued  to  It 
four  thousand  five  hundred  dollars 
par  value  of  new  stock  in  considera^ 
tlon  of  its  waiver  Of  forfeiture  of 
the  lease  and  a  year's  extension  of 
one  halt  the  rent  due,  the  issue  was 
valid,  and  as  it  did  not  appear  that 
the  waiver  and  extension  were  not  a 
full  and  fair  equivalent  for  the  stock 
received,  the  lessor  could  not  be  held 
liable  at  suit  of  other  creditors  of 
the  lessee  for  the  par  value  of  such 
stock.  See  Missouri  Constitution  and 
statute  infra  t  60B). 

98.  Kryger  v.  Andrews,  65  Mich. 
405,  SB  NW  24B;  Northern  Bank,  etc, 
Co.  V.  Day,  83  Wash.  296,  145  P  182: 
Lantz  V.  Moeller,  76  Wash.  429,  136 
P  687,  50  LRANS  68;  In  re  Owen 
Sound  Dry  Dock,  etc.,  Co..  Ltd.,  21 
Ont  349;  Re  Crow's  Nest  Pass  Hard- 
ware Co.,  Ltd.,  16  DomLR  4'4,  27 
WestLR  35.  See  also  supra  9  694; 
infra  {{  603,  622.  But  compare  in- 
tra S  606  text  and  note  80. 

97.  Gamble  v.  Queens  County 
Water  Co.,  123  N.  Y.  91.  25  NB  201, 
25  AbbNCas  419,  9  LRA  627  [rev  62 
Hun  168,  5  mrS  1241. 

88.  Frenkel  v.  Hudson,  88  Ala.  158, 
2  S  758,  60  AnVR  736. 

99.  Jenkins  v.  Bradley,  104  Wis. 
640.  80  NW  1026. 

1.  Famsworth  v.  Union  Trust,  etc, 
C!o.,  811  Fed.  912,  128  C!CA  290. 
8.    Bxaoutoty  eoatiaeta  see  tnfra> 
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parent  for  stoek,  they  moat  be  aneh  as  the  eoipo- 
ratioQ  may  lawfully  aoqnire  and  hold  or  contract 
for  in  eairyjng  out  the  objects  for  which  it  was 
created.*  And  it  has  been  held  liiat  a  oonstitiitional 
or  statutory  provision  prohibiting  the  issue  of  stock 
except  for  money  paid,  labor  done,  or  "property 
actnally  received"  does  not  authorize  the  iasne  of 
stock  in  consideration  of  the  mere  possibility  of 
obtaining  a  patent;*  of  a  mere  option  on  a  mine;* 
of  the  r^ht  to  use  a  party's  name  in  organizing 
the  corporation;*  of  valuable  receipts  or  framulas, 
not  patented  nor  secret;^  of  a  formula  or  process 
of  no  substantial  value;*  or  of  an  unpatented 
method  of  refining  gasoline,  which  is  in  use  at  a 
number  of  other  pktces,  and  which  is  the  result  of 
a  method  of  construction  used  by  the  party  wher- 
ever he  buUds  refineries;*  and  that  a  statute  au- 
thorizing lands  to  be  received  as  money  in  payment 
of  subscriptions  to  the  capital  stock  of  a  mining 
company  does  not  apply  to  leasehold  interests."*  A 
corfkoration  cannot  issue  stock  in  pajmient  for  serv- 
ices rendered,  but  for  which  no  compensation  was 
to  be  paid^  for  this  is  a  mere  donation  of  the 
stock;"  nor  for  services  as  a  director;"  nor  for 
services  of  no  appreciable  value,  such  es  merely 
recommending  the  corporation's  product  and  use 
of  influence  with  others  to  buy  it;^*  and  a  contract 
to  issue  stock  to  a  person  in  pajmient  for  seirvices 
rendered,  not  .under  contract  with  the  corporation, 
but  to  another  person  individually,  is  illegal  under 
a  constitutional  or  statutory  prohibition  against  the 
issue  of  stock  except  for  labor  done  or  money  or 


property  aetoally  received.**  A  business  idea  not 
salable  or  transferable,  which  has  no  commercial 
value,  is  not  property  that  might  be  the  basis  for 
the  consideration  of  the  issue  of  stock.**^  A  contract 
by  which  a  person  ag^rees  to  enter  the  employment  of 
a  corporation  for  a  certain  yearly  saliuy  and  the 
setting  aside  of  stock  of  a  stated  amount,  to  be  paid 
for  out  of  the  earnings  of  the  company,  is  a  viola^ 
tion  of  a  statutory  provision  that  no  corporation 
shall  issue  stock  except  for  money  or  labor,  and  that 
all  fictitious  increase  of  stock  or  debt  in  any  form 
shall  be  void."  An  issue  of  stock  cannot  be  based 
on  present  capitalization  of  prospective  profits  as  for 
property  pui^ased;^*  nor  can  sums  saved  to  the 
corporation  through  n^otiations  of  promoters  in 
securing  reductions  from  the  asked  price  of  prop- 
erty sold  and  transferred  to  the  corporation  be 
re^trded  as  property  forming  the  basis  of  an  issue 
of  stock.*'  Under  a  statutory  provision  that  cor- 
porations shall  not  issue  stock  except  for  money, 
labor  done,  or  property  actually  received  for  the 
use  and  lawful  purposes  of  the  corporation,  stock 
cannot  be  issued  in  payment  of  promotion  services.** 
Sale  to  corporation  under  mere  option  to  sdl 
One  to  whom  the  owner  of  patents  or  other  prox>- 
erty  gives  an  option,  not  to  purchase,  but  to  sell  at 
a  certain  price  and  on  a  certain  commission  acquires 
thereby  no  interest  in  the  property  nor  right  to 
purchase  the  same  himself,  and  rf  he  sells  the  prop- 
erty to  a  corporation  /or  whose  stock  he  has  sub- 
scribed, and  the  coiporation  pays  the  agreed  price, 
he  cannot  be  credited  with  anything  on  his  snb- 


S.  U:  S. — Fhelan  v.  Hazard,  19  F. 
Cas.  No.  11,088.  6  DUI.  46. 

Ark. — Lester  v.  Bemia  Lumber  Co., 
71  Ark.  379,  74  SW  618. 

Ind. — Buaer  v.  Brown,  189  Ind.  600, 
88  NB  318;  Coffin  v.  RanadeU.  110 
Ind.  417,   11   NE  20. 

Md. — Brant  v.  Ehlem,  69  Md.  1. 

Mo. — Llebke  v.  Knapp,  79  Mo.  28, 
49  AmR  212;  Kehlor  v.  Lademann,  11 
Mo.  A.  550. 

N.  H. — Kimball  V.  New  England 
Roller  Orate  Co.,  69  N.  H.  485,  46  A 
263.  ^  „. 

N.  T. — Montgt)mery  v.  Brush  Blec- 
trlo  Ilium.  Co.,  168  N.  Y.  667,  61  NE 
1131;  Rafferty  v.  Buffalo  City  Gas 
Co.,  37  App.  Dlv.  618.  66  NTS  288; 
Powell  V.  Murray,  8  App.  Dlv.  273, 
88  NY3  233  [aff  167  N.  T.  717  mem, 
63  NE  1180  mem];  American  Silk 
Works  V.  Salomon,  4  Hun  136  mem, 
6  Thomps.  &  C.  862;  Van  Cott  v.  Van 
Brunt,  2  AbbNCas  288  [rev  on  other 
grounds  82  N.  T.  6351. 

Dr.— Macbeth  v.  Banfleld,  46  Or. 
B53,  78  P  693.  106  AmSR  670.  _ 

Pa.— Philadelphia,  eta,  R.  Co.  T. 
Hickman,  28  Pa.  318;  Carr  v.  I/e 
Fevre,  27  Pa.  418.    „  „    ^ 

Tenn. — Bedford  County  v.  Nash- 
ville, etc.,  R.  Co.,  14  Lea  625. 

Wis. — Clark  v.  Farrlngton,  11  Wis. 

soe. 

[a]  Contract  for  idtra  vires  Irosl- 
ae—«  A  contract  purchased  by  the 
trustees  of  a  corporation  organised 
solely  for  the  manufacture  of  eleo- 
trlc  appliances,  whereby  the  company 
becomes  an  agent  to  sell  electric  sup- 
plies manufactured  by  another  cor- 
poration, is  not  "property  necessary 
for  Its  business,"  within  a  statute 
providing  that  stock  issued  in  pay- 
ment of  such  property  shall  not  be 
subject  to  further  calls,  nor  the  hold- 
ers thereof  liable  for  further  pay- 
ments. Powell  V.  Murray.  8  App. 
Div.  273,  38  NTS  233  lott  167  N.  T. 
717  mem,  68  NE  1130  mem]. 

[bl  VatsatSL— A  corporation  can- 
not issue  its  stock  for  patents  to  en- 
able it  to  engage  In  business  In  ter- 
ritory outside  the  limits  authorised 
by  Its  charter  or  articles  of  incor- 
poration,   and    stock    so    Issued    has 


been  held  to  be  void.  Kimball  T. 
New  England  Roller  Orate  Co.,  69 
N.  H.  486,  45  A  268. 

[cl  To  obtain  control  of  rival  eor. 
porMloa.  'A  statute  prohibiting  cor- 
porations from  issuing  either  stock 
or  bonds,  except  for  money,  labor 
done,  or  property  actually  received, 
for  the  use  and  'lawful  purposes"  of 
such  corporation,  allows  the  corpora- 
tion to  Issue  its  stock  to  obtain  con- 
trol of  a  rival  corporation  since  the 
prevention  of  ruinous  competition  is 
a  "lawful  piiri>OBe."  Rafferty  v.  Buf- 
falo City  Qas  Co.,  87  App.  JWv.  618, 
66  NTS  288. 

4.  State  v.  Webb,  97  Ala.  111.  12 
S  877.  88  AmSR  161. 

5.  State  T.  Hogan,  168  Mo.-  48,  68 
SW  378  (holding  that  a  mining  op- 
tion Is  not  money  or  property  within 
the  meaning  of  the  statute).  Contra 
Chambers  y.  Mlttnacht,  23  S.  T>.  449, 
122  NW  434. 

e.  Webster  v.  Okmulgee  Webster 
Refining  Co.,  36  Okl.  168,  128  P  261, 
47  LRANS  697.  _ 

7.  Webster  v.  Okmulgee  Webster 
Rennlng  Co.,  36  Okl.  168,  128  P  261, 
47  LRANS  697;  Mackey  Baking  Co.  v. 
Mackey,  19  Pa.  Dlat.  893  (receipts 
and  formulas  for  baking  crackers  and 
making  other  products  of  flour); 
O'Bear-Nester  Glass  Co.  v.  Antiexplo 
Co.,  101  Tex.  481,  108  SW  967,  109 
SW  931,  130  AmSR  866,  16  LRANS 
620  (holding  that  an  unpatented 
secret  formula  for  making  "a  com- 
pound to  be  mixed  with  gasoline, 
kerosene  and  other  oils,  to  prevent 
explosion,"  although  valuable  to  a 
corporation  created  to  manufacture 
it  and  which  exchanged  its  stock  for 
such  secret  formula  fn  good  faith,  was 
not  "property  actually  received"  by 
the  corporation,  the  discoverers  hav- 
ing only  a  quallSed  right  in  It,  and 
neither  they  nor  the  corporation 
being  entitled  to  protection  against 
its  use  by  any  person  acquiring  the 
secret  without  unlawful  means,  and 
such  formula  not  being  subject  to 
sale  for  payment  of  debts  of  the  cor- 
poration; and  therefore  the  stock  ex- 
changed for  it  was  not  paid  up,  and 
the  stockholders  receiving  the  same 


were  responsible  to  creditors  of  the 
corporation  for  the  face  value  of 
their  shares). 

a  Dean  v.  Baldwin,  99  III.  A.  682; 
Berger  v.  National  Architect's  Bronxe 
Co.,  178  App.  Dlv.  680.  160  NTS  831. 

9.  Webster  v.  Okmulgee  Webster 
Refining  Co.,  86  Okl.  168,  128  P  261, 
47   LRANS   697. 

10.  Basshor  v.  Dressel,  84  Md.  503. 

11.  Riley  V.  Owenton  Masonic  Joint 
Stock  Co.,  9  Ky.  Op.  678;  Randall 
Printing  Co.  v.  Sanltas  Mineral 
Water  C^o.,  120  Minn.  268,  189  NW 
606,  43  LRANS  706. 

18.  Randall  Printing  Co.  v.  Sanltas 
Mineral  Water  Co.,  120  Minn.  268, 
189  NW  606,  48  LRANS  706.  See  also 
infra  {  643. 

13.  Detroit  Peninsula  Sav.  Baak  ▼. 
Black  Flag  Stove  Polish  Co..  106 
Mich.  636,  6S  NW  614.  See  also  in- 
fra.  S  648 

14>.  Rogers  v.  Gladiator  Ctold  Mln., 
etc..  Co.,  21  S.  D.  412,  118  NW  86. 

MM.  Scully  V.  Automobile  Finance 
Co.,  (DeL)  101  A  908. 

16.  G&rhart  v.  Standard  Steel  Car 
Co.,  228  Pa.  386,  72  A  699  (aa  this 
Is  not  an  issue  of  stock  for  servlcea 
but  an  agreement  for  payment  out 
of  earnings  of  the  compfuiy), 

1&    See  Infra  ]  661. 

17.  Holcombe  v.  Trenton  White 
Cl^  Co.,  80  N.  J.  Bq.  122,  88  A  618 
[aff  82  N.   J.  Eq.   864,  91  A  10661. 

18L  John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  (Del.)  101  A  879; 
Palmer  v.  Scheftel,  183  Appw  Dlv.  77. 
170  NTS  688;  Shaw  v.  Ansaldl  (3o., 
178  App.  Div.  689,  166  NTS  878; 
Lamphere  v.  Lang,  167  App.  Div. 
306,  141  NTS  967  Trev  on  other 
grounds  213  N.  T.  686,  108  NB  88]; 
Stevens  v.  Episcopal  Church  History 
Co..  140  App.  Div.  570,  126  NTS  678; 
Herbert  v.  Duryea.  34  App.  Dlv.  478, 
54  NTS  811  [aff  164  N.  T.  596  mem, 
58  NE  1088  memj;  American  Maca- 
roni Corp.  V.  Saumer,  174  NTS  188. 
See  Schroeder  v.  Edwards,  267  Mo. 
469.  184  SW  108  (holding  that  the 
services  of  an  agent  who  lent  his 
credit  to  a  corporation  for  the  pur- 
pose  of   securing   short   time    loans. 


For  later  eaaas,  dsvslopmeBta  and  Aaagsa 


in  the  Uw  aee  cumulative  Annotatlona,  spme^tltl^.  page  and  note  number. 
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aeription  as  the  valne  of  his  option.  To  the  extent 
of  any  sueh  credit  the  sabaorlption  is  unpaid." 

"BvmoA  in  ahazM  of  nnincorporsted  joint-Btoek 
camiway.  Where  an  unincorporated  joint-stook 
company  is  a  mere  partnership,  and  members 
thereof  ozganLEO  a  corporation  and  subscribe  for  its 
capital  stock  and  pay  their  subscription,  not  in 
eaeh  or  property,  but  merely  by  transferring  to  the 
eorporatitm  their  stock  in  the  old  joint-stock  com- 
pany, this  is  not  a  payment  of  their  subscription, 
and  they  are  debtors  to  the  corporation  to  the  full 
amount  subscribed  by  them,  and  if  the  corporation 
becomes  bankrupt  and  they  are  creditors  thereof, 
they  are  not  entitled  to  share  in  the  assets  until 
their  subseriptions  have  been  paid."* 

[$  597]  (3)  Compliance  with  Ohaiter  or  Stata- 
tacy  Begnlations.  In  some  jurisdictions  there  are 
statutes  requiring  certain  formalities  in  order  that 
stock  may  be  issued  for  property,  labor,  or' services, 
so  that  a  failure  to  comply  substantially  therewith 
vill,  according  to  the  terms  of  the  statute,  prevent 
Glares  so  issued  from  being  treated  as  paid-up 
against  creditors,  or,  it  may  be,  even  as  against 

recelTingr  approxlmatelT  one  half  of 
the  capital  stock  therefor,  and  was 
never  required  to  make  g:ood  the 
loans,  could  not  be,  as  against  g:en- 
eral  creditors,  accepted  as  payiAent 
for  the  stock  In  his  name)<  See  also 
supra  I  332. 

19.  Moore  T.  U.  S.  One  Stave  Barrel 
Co.,  238  UL  644,  S7  NB  536,  128  Am 
SR  15S. 

90l  Bain  V.  Clinton  Loan  Assoc, 
112  N.  C.   248.  17  SB  164. 

ai.  U.  S. — RoBoff  V.  Gilbert  Transp. 
Co.,  821  Fed.  972  (holding  that 
where  stock  was  issued  to  be  paid 
for  in  property,  but  no  statement  ro- 
specting  Uie  property  was  made  by 
the  directors,  and  no  property  was 
in  fact  delivered  to  the  corporation, 
the  holders  of  the  stoclc,  in  the  In- 
solvency of  the  corporation,  were 
liable  for  its  par  value  in  cash, 
under  Conn.  Pub.  Acts  [1903]  c  194 
i  12,  providing  that  if  any  stock  of 
a  corporation  shall  be  paid  for  other- 
wise than  in  cash,  a  majority  of  the 
directors  shall  sign  and  record  a 
statement  showing  particularly  the 
property  received  in  payment,  and 
that  it  is  of  the  value  at  which  it  is 
received);  Famsworth  v.  Union 
Trust,  etc..  Co.,  211  Fed.  912,  128 
CCA  290;  In  re  Monarch  Corp.,  203 
Fed.  664.  122  CCA  60. 

Fla. — Stemple  v.  Bruin,  67  Fla.  171, 
49  S  161. 

Mass. — Harvey-Watts  Co.  v.  Wor- 
cester Umbrella  Co.,  193  Mass.  188,  78 
NE  886;  Anthony,  etc.,  Co.  v.  Metro- 
politan Art  Co.,  190  Mass.  36,  76  NB 

N.  J. — ^Holcombe  ▼.  Trenton  White 
City  Co..  80  N.  J.  Bq.  122,  82  A  618 
(aff  82  N.  J.  Bq.  864,  91  A  1069]  (and 
other  New  Jersey  cases  infra  {  650 
note  44  et  seq.) 

Utah. — Union  Pao.  R.  Co.  v.  Blair, 
48  Utah  38.  166  P  948. 

Can. — Union  Bank  ▼.  Morris,  31 
Can.  S.  C.  694,  22  CanLTOccNotes  46 

idism  app  27  Ont.  A.  396,  20  Can 
.TOccNotes  3001. 

Que. — ^Dorchester  Blectrio  Co.  ▼. 
Thoropaon,  48  Que.  Super.  471,  24 
Domt>R  373,  22  RevdeJur  27. 

See  Central  Trust  Co.  v.  Crawford, 
201   111.   A.   666. 

See  also  infra  J  607. 

SO.  Miller  ▼.  Cosmic  Cement,  etc, 
Co.,  109  Md.  11,  79  A  91;  Baile  v. 
Calvert  College  Bducational  Soc.,  47 
Md.  1J7. 

SSL  In  re  Bbenexer  Tlmmins  & 
Sons,  Ltd.,  [1902]  1  Ch.  238;  In  re 
Robert  Wataop  &  Co.,  Ltd.,  [18991  2 
Cb.  609;  In  re  8.  Frost  ft  Co.,  Ltd., 
[1899]  2  Ch.  107;  In  re  Maynards, 
Ltd..  (1898]  1  Ch.  616;  In  re  Cool- 
nrdle  Cons.  Oold  Mines,  14  T.  L.  R. 

[a]  BeclslwsA  MmtMOt  iMld  sna- 


the corporation  and  the  other  stockholders,'^  and 
will  invalidate  subscriptions  or  other  contracts  for 
the  issue  of  stock  for  such  consideration."  This 
is  true,  for  example,  under  the  English  Companies 
Acts  requiring  the  consideration  of  the  issue  of 
shares  for  other  consideration  than  cash  to  be 
shown  by  a  written  contract  duly  registered;"  under 
the  several  Canadian  statutes  by  which  shares  are 
to  be  held  subject  to  payment  in  cash  unless  it  has 
been  otherwise  agreed  on  or  determined  by  a  con- 
tract duly  made  in  writing  and  filed  with  the  sec- 
retary of  state,  provincial  secretary,  or  other  desig- 
nated officer,  at  or  before  issue  of  the  shares;'^  and 
under  various  statutes  in  the  United  States.^ 
Under  some  statutes  a  corporation  is  not  permitted 
to  receive  payment  for  stock  in  property,  labor,  or 
services  unless  there  is  a  provision  therefor  in  its 
charter  or  articles  of  incorporation.**  Authority 
from  the  stockholders  is  sometimes  required  by  stat- 
ute i*^  but  in  such  case,  it  seems,  if  property  is 
received  in  payment  for  stock  without  previous 
authority  from  the  stockholders,  the  issue  may  be 


cUafc— In  re  African  Gold  Conces- 
sions, etc.,  Co..  [1899]  2  Ch.  480; 
Transvaal  Bxplorlng  Co..  Ltd.  v.  Al- 
bion Gold  Mines,  Ltd.,  U>99]  2  Ch. 
370;  In  re  S.  Frost  &  Co.,  Ltd., 
[1899]  2  Ch.  207  [overr  In  re  May- 
nards, Ltd.,  [1898]  1  Ch.  516];  In  re 
Leinster  Contract  Corp.,  [1902]  1  Ir. 
349;  In  re  Fraser  South  Extended 
Gold  Mln.  Co..  16  T.  L.  R.  462. 

[b]  B«glst«i«d  oontraot  held  ta- 
■nfldenttf— In  re  Robert  Watson  & 
Co.,  Ltd.,  [1899]  2  Ch.  609;  In  re 
Coolgardie  Cons.  Gold  Mines,  14  T. 
L.  R.  277. 

[c]  Bsmedy  of  omission  to  file 
•uffloleat  ooatnurt  throngli  iaadvea- 
turs,  atCq  under  the  Companies  Act 
of  1898  see  In  re  Bbenexer  Tlmmins 
&  Sons,  Ltd.,  [1902]_1  Ch.  238:  In  re 
Brutton  &  Bumey,  Ltd.,  [1901]  1  Ch. 
637:   In  re  Whitehead  &  Bros.,   Ltd, 


19^0]  1  Ch.  804;  In  re  Jackson  & 
Co.,  Ltd.,  fl899]  1  Cli.  348:  In  re 
Roxburgh  Press,  [1899]  1  Ch.  210; 
In  re  F.  W.  Jarvis  &  Co.,  Ltd.,  f  189  9] 
1  Ch.  198;  In  re  Whitefriars  Finan- 
cial Co.,  Ltd..  [1899]  1  Ch.  184;  In 
re  Ferguson,  4  F.  (Ct.  Sess.)  64; 
In  re  Concessions  Acquisitions  Syn- 
dicate, Ltd.,  68  L.  J.  Ch.  49;  In\re 
Mays'  Metals  Separating  Syndicate, 
Ltd.,  68  L.  J.  Ch.  46-  Re  Dawnay, 
Ltd..  83  L.  T.  Rep.  N.  S.  47;  Re 
Lucky  OusB,  Ltd.,  79  L,  T.  Rep.  N. 
S.  722;  Re  Northern  Creosotlng,  etc., 
Co.,  Ltd.,  79  L.  T.  Rep.  N.  S.  407: 
In  re  Victoria  Brick  Works  Co.,  6 
Ma^tson  350;  In  re  Tom  Tit  Cycle 
Co..  16  T.  li.  R.  138.  See  also  infra 
}   607. 

a*.  Union  Bank  v.  Morris.  81  Can. 
8.  C.  694,  22  CanLTOccNotes  46 
[dism  app  27  Ont.  A  396,  20  CanL 
TOccNotes  300]  (Rev.  St.  c  119  1 
27);  Dorchester  Electric  Co.  v. 
Thompson,  48  Que.  Super.  471,  24 
DomLR  373,  22  RevdeJur  27  (Quebec 
Companies  Act)-  Re  Crow's  Nest 
Pass  Hardware  Co.,  Ltd.,  (Alta.)  IC 
DomLR  44  27  WestLR  35  (holding 
also  that  the  discretion  of  the  court 
as  to  giving  leave  to  file,  after  a 
winding-up  order  has  been  made,  a 
contract  whereby  shares  were  al- 
lotted other  than  for  cash  under  | 
110b  of  the  Companies  Ordinance 
[Alta.],  so  as  to  relieve  the  stock- 
holders from  liability  as  contribu- 
tories  was  properly  exercised  by  re- 
fusing the  leave  where  the  same 
parties  had  filed  large  claims  as 
creditors  of  the  company,  for  rent 
and  salaries). 

[al  Msot  of  altwatloii  or  mdmI 
of  tlM  atatnts  see  In  re  Red  Deer 
Mill.  etc..  Co.,  1  Alta.  L.  638. 

[b]  Vila  onlssloa  to  <fi^  wi^  com- 
traot  does  not  render  the  Issue  of 
shares  invalid.  National  Trust  v. 
Frank.   10   Sask.   L.   266. 


as.  U.  8. — ^Fimsworth  v.  Union 
Trust,  etc,  Co.,  211  Fed.  912,  128 
CCA  290 

Fla. — Stemple  v.  Bruin,  67  Fla.  173, 
49  S   151. 

Iowa. — Ottumwa  First  Nat,  Bank 
v.  Fulton,  166  Iowa  784.  1S7  NW 
1019.  See  Sherman  v.  Smith,  169 
NW  216  (holding  stock  issued  with- 
out compliance  with  the  statute  not 
void). 

Md. — Miller  v.  Cosmic  Cement, 
etc.,  Co.,  109  Md.  11,  71  A  91. 

Pa. — Stove  Co.  v.  Blets,  1  LancL 
Rev  146  (holding  that,  under  the 
(General  Incorporation  Act  [1874]  { 
17,  providing  that  subscriptions  for 
stock  which  are  payable  in  real  or 
personal  property  shall  be  so  stated 
in  the  certificates  and  statements 
made  by  the  subscribers  and  officers 
of  the  corporation,  defendant,  who 
subscribed  for  stock  could  not  in- 
sist on  paying  for  It  in  property, 
where  the  subscription  contract  con- 
tained no  such  provision). 

▼alnatloa  of  pzopsrty  see  Infra  ( 
648   et  seq. 

ae.  stemple  v.  Bruin,  67  Fla.  173,  49 
8 161  (holding  that,  where  the  charter 
of  corporation  provided  that  Its  capi- 
tal stock  should  be  paid  in  cash,  except 
that  one  half  of  the  capital  stock, 
or  less,  might  be  paid  In  property, 
labor,  or  services,  the  subscribers 
to  such  stock  were  bound  to  pay 
one  half  of  the  amount  of  each  of 
their  Butiacriptions  thereto  in  cash), 
under  Gen.  St  [1906]  |  2663  (pro- 
viding that  "all  payments  of  stock 
and  of  Interest  money  shall  be  made 
In  lawful  money  of  the  United  States 
unless  It  be  stated  in  the  charter 
that  the  capital  stock  or  some 
therein  designated  portion  of  the 
stock  shaH  be  payable  in  property, 
labor  or  services  at  a  Just  valuation 
to  be  fixed  by  the  Incorporators,  or 
by  the  directors  at  a  meeting  called 


[a]  Jt»z  allow  credit  to  value  of 
property.— In  a  suit  by  or  for  cred- 
itors    on       "     ■ 


for  such  purpose"). 

/;  y"&  ": 

tors  on  stock  subscriptions,  the 
subscribers  may  properly  be  credited 
with  the  adtual  value  of  property 
turned  in  on  their  subscription  not- 
withstanding failure  to  comply  with 
Cons.  L.  {  316,  requiring  a  state- 
ment of  such  property  and  Its  value 
in  the  articles  of  incorporation,  as 
the  statute  does  not  declare  pay- 
ments in  property  void  in  sucn  a 
case  or  prescribe  any  penalty  for 
failure  to  comply  with'  its  terms. 
Union  Pac.  R.  Ca  v.  Blatr,  48  Utah 
38,   168  P  948. 

87.  Miller  v.  Cosmlo  Cement,  etc., 
Co.,  109  Md.  11,  71  A  91  (holding 
that  an  agreement  by  a  board  of 
directors  to  receive  a  formula  In 
exchange  for  stock  was  void  liecBUse 
not  authorised  Vr  the  "stockholders 
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ratified  by  them,^  or  the  corporation,  when  the 
contract  has  been  executed  by  a  transfer  of  the 
property,  may  be  estopped  to  say  that  it  was  in- 
valid.^ There  are  also  statutes  requiring  the  di- 
rectors or  officers  to  make  and  file  a  certificate 
stating  the  facts  where  property  or  services  are 
received  in  payment  for  stock  and  imposing  a  lia- 
bility to  creditors  if  they  shall  fail  to  do  so  or  if 
they  shall  make  and  file  a  false  certificate." 

[$  598]  (4)  Beauirement  of  Payment  in  Cash. 
Of  course  property  cannot  legally  be  received  in 
payment  for  stock  where  the  charter  or  statute 
expressly  requires  payment  in  money  or  cash,  if  the 
requirement  is  to  be  construed  as  meaning  money 
or  cash  in  the  strict  sense  j*^  but  as  we  have  seen, 
such  a  requirement  is  often  construed  as  meaning 
cash  or  its  equivalent,  so  as  to  make  it  a  payment 
in  cash  if  the  corporation  receives  at  a  fair  valua- 
tion property  which  it  has  the  power  to  purchase 
for  use  in  its  business.**  The  vote  of  the  stockholders 
that  no  stock  other  than  its  specified  amount  should 
be  issued  except  for  cash  is  obligatory  upon  the  board 
of  directors.**^  They  cannot  by  their  vote  override 
this  and  issue  a  stock  in  payment  for  services.**" 

[$   699]     (6)     Executory  Contracts.     It  would 

assembled  at  a  general  meeting,"  as 
required  by  Code  Pub.  Gen.  L. 
[1904]  art  28  {  69):  Baile  v.  Calvert 
College  Educational  Soc,  47  Md.  117 
(holding  under  the  above  statute 
Uiat  an  officer  of  the  corporation 
could  not  make  a  valid  agreement 
with  a  subscriber  for  payment  of 
bis  subscription  in  property). 

[a]  Altboncb  tli*  Btookboldsra  aaA 
til*  dlrtotora  ar*  %h»  aam*  parties,  if 
they  acted  In  the  capacity  of  direct- 
ors there  Is  no  compliancy  with  the 
statute;   they   must  act  in  their  ca- 

Sacity  as  stockholders.  UcGaw  v. 
[oen,   (Md.)   106  A  13. 

as.  Southern  Trust/  etc..  Deposit 
Co.  V.  Yeatman,  130  Fed.  798  [aff  134 
Fed.  810,  67  CCA  456]  (holding  that, 
under  the  Maryland  statute  which 
provides  that  a  corporation  may  ac- 
cept property  In  payment  for  Its 
stock,  when  previously  authorised  by 
the  stockholders,  where  on  its  organ- 
ization a  corporation  Issued  stock 
to  defendant  on  a  subscription  by 
which  it  was  to  be  in  part  paid  for 
by  stock  of  another  corporation,  and 
the  company  accepted  the  latter 
stock,  had  It  transferred  to  its  own 
name,  pledged  the  same,  and  received 
dividends  thereon,  retaining  it  for 
two  years,  and  .until  It  had  depre- 
ciated in  value,  it  was  a  question 
for  the  Jury  whether  or  not  its  stock- 
holders had  not  ratified  the  trans- 
action, 80  as  to  bind  the  corporation, 
and  estop  it  from  thereafter  repu- 
diating the  contract). 

fl9.  Weber  v.  Flckey,  62  Md.  500, 
516. 

ao.     See   infra   XIII,    D. 

31.  Md. — Miller  v.  Cosmic  Cement, 
etc.,  Co.,  109  Md.  11,  79  A  91. 

Mass. — Maine  v.  Butler,  130  Mass. 
196   (patent). 

N.   Y. — Tasker  v.  Wallace,   6   Daly 


seem  to  be  clear,  and  it  has  been  held,  that  a  mere 
executory  and  unperformed  contract  or  covenant  to 
convey  or  to  supply  property  or  render  services  to 
a  corporation  or  to  do' other  acts  in  the  future,  as 
to  which  nonperformance  the  corporation's  rights 
will  lie  only  in  damages,  is  not  a  sufficiient  consid- 
eration as  against  creditors  for  the  issue  of  paid-up 
stock  under  a  statute  requiring  payment  in  cash  or 
in  money  or  money's  worth,"  or  under  a  constitu- 
tional or  statutory  prohibition  against  the  issue  of 
stock  except  for  money  paid,  labor  done,  or  property 
actually  received  for  the  use  of  the  corporation;** 
and  this  applies  where  contracts  with  third  per- 
sons are  assigned  to  a  corporation  in  pa3nnent  for 
stock.^  It  follows  that  whei:e  a  corporation  agrees 
to  issue  or  issues  stock  in  consideration  of  property 
to  be  conveyed  or  transferred  to  it,  the  stock  is 
not  paid  for  if  the  property  is  not  in  fact  con- 
veyed of  transferred  to  the  corporation.**  So  far, 
however,  as  the  contract  has  in  fact  been  performed 
and  the  property  or  the  benefit  of  the  services  has 
been  actually  received  by  the  corporation,  there  is  a 
sufficient  consideration,  although  the  contract  was 
originally  merely  executory.*' 


864   (patent  rights). 
Oh. — Henry  v.    v* 
Co^  17  Oh.   187 


ermilUon,  Vtc.  R. 


Eng. — In  re  Government  Security 
F.  Ins.  Co.,  12  Ch.  D:  511;  In  re 
Church,  etc..  P.  Ins.  Fund,  8  Ch.  D. 
126;  In  re  Church,  etc.,  F.  Ins.  Co., 
6  Ch.  D.  681;  In  re  Great  Australian 
Gold  Mln.  Co.,  49  L..  J.  Ch.  290 
(transfer  of  landis). 

C^n. — Turner  v.  Cowan,  84  (Jan.  S. 
C.  160,  24  CanLTOcoNotes  IIB  [al- 
lowing app  9  B.  C.  301]  (holding 
that  where  a  corporation  was  formed 
to  take  over  a  partnership  business, 
each  partner  to  receive  a  proportion- 
ate number  of  fully  paid-up  shares 
at  their  par  value  in  satisfaction  of 
his  Interest  in  the  partnership  assets, 
this   Old   not   amount   to   a   payment 


In  cash  for  shares  subscribed  by  the 
partners). 

See  also  supra  t  E94. 

33.     See  supra    {    694. 


"Cash"  not  daalfnatlng  uadlnm  of 
purmsat  see  supra  (694. 

32H.  United  German  Silver  Co.  v. 
Bronson,  92  Conn.  266,  102  A  647. 

asH'  United  German  Silver  Co.  v. 
Bronson,  92  Conn.  266,  102  A  647. 

33.  B.  &  C.  Electrical  Constr.  Co. 
V.  Owen,  178  App.  Dlv.  899,  163  NTS 
SI;  Shipman  v.  Portland  Constr.  Co., 
64  Or.  1,  128  P  989  (holding  that  a 
resolution  of  directors  of  a  corpora- 
tion accepting  alleged  future  serv- 
ices of  certain  subscribers  for 
stock  in  payment  of  their  subscrip- 
tions did  not  constitute  payment  as 
against  corporate  creditors);  In  re 
Richmond  Hill  Hotel  Co.,  U  R.  2  Ch. 
611;  In  re  Government  Security  P. 
Ins.  Co.,  12  Ch;  D.  611;  In  re  Church, 
etc.,  F.  Ins.  Fund,  8  Ch.  D.  126;  In 
re  Church,  etc.,  P.  Ins.  (3o.,  6  Ch.  D. 
681;  In  re  Metropolitan  Public  Car- 
riage, etc.,  Co.,  Li.  R.  14  Eki.  387;  Re 
Winnipeg  Hedge,  etc.,  Co.,  22  Man. 
83,  1  DomLR  316,  20  WestLR  337; 
■In  re  Jones,  etc.,  Electric  Co.,  18 
Man.  549;  Re  Jones,  (Man.)  7  West 
L.R  627. 

[a]  AppUeatlon  of  mis, — ^The  in- 
dorsing of  a  note  for  a  corporation 
Is  not  consideration  for  the  issuance 
of  shares  of  stock  to  the  indorser. 
Bernard  v.  Carr,  167  N.  C.  481,  83  SE 
816. 

34.  John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  (Del.)  101  A  879;  L.o- 
throp  V.  Goudeau,  142  La.  342,  76  S 
794;  Shaw  v.  Ansaldl  Co.,  178  App. 
Dlv.  589,  166  NYS  872;  B.  &  C.  Elec- 
trical Constr.  Co.  v.  Owen,  176  App. 
Dlv.  399,  163  NTS  81;  Morgan  v. 
Bon  Bon  Co.,  166  App.  Dlv.  89,  150 
NYS  668;  Stevens  v.  Episcopal 
Church  History  Co.,  140  App.  Dlv. 
570,  125  NTS  673.  And  see  Vine- 
land  Grape  Juice  Co.  v.  CJhandler, 
80  N.  J.  Eq.  437,  440,  85  A  213. 
AnnCa8l914A  679  (where  the  ques- 
tion was  not  decided  because  the 
services  had  been  performed,  but  it 
was  said  that  whether  stock  "may 
be  legally  Issued  in  antlciration  of 
work  and  labor  afterward  to  be  per- 
formed, or  services,  afterward  to  be 
rendered.   Is,   at   least,   doubtful"). 

[a]  DeelBloa  soBMtljnes  oited  to 
the  coatraty. — (1)  In  a  Pennsylvania 
case  which  has  sometimes  been  cited 
as  contrary  to  the  rule  stated  in  the 
text,  one  who  had  received  stock  in 
consideration  of  his  leaving  an  em- 


ployment in  which  he  was  engaged 
ana  assuming  the  presidency,  of  the 
corporation  was  held  not  to  be  liable 
on  the  stock  as  unpaid  In  an  action 
by  its  receiver,. ana  the  court  stated 
without  qualiflcatlon  that  the  statu- 
tory provision  that  no  stock  shall  be 
issued  except  for  money,  labor  done, 
or  money  or  property  actually  re- 
ceived "does  not  prevent  payment 
for  labor  or  services  bona  fide  to  b« 
thereafter  rendered,  any  more  than 
it  prevents  contracts  to  pay  in  ad- 
vance for  property  to  be  furnished." 
Shannon  v.  Stevenson,  173  Pa.  419, 
421,  34  A  218.  (2)  But  ft  does  not 
appear  that  the  agreement  had  not 
been  performed  at  the  time  of  the 
action.  On  the  contrary  it  seems 
quite  clear  from  the  statement  and 
opinion  in  the  case  that  it  had  in 
fact  been  performed.  See  infra  text 
and  note  37. 

36.  Stevens  v.  Episcopal  Church 
History  Co.,  140  App.  Dhr.  670,  1X5 
NTS  673  (holding  that,  where  an 
Individual  who  conceived  the  idea  of 
publishing  a  history  of  the  protest- 
ant  episcopal  church  obtained  from 
bishops  their  promises  to  act  as 
supervising  editors  of  the  history  of 
their  respective  dioceses,  and  then 
organised  a  corporation  to  publish 
the  history,  taA  transferred  such 
contracts  to  It  In  exchange  for  stock, 
the  said  contracts,  although  valu- 
able, were  not  property  wUhin  the 
Stock  Corporation  Law  [6  ConsoL 
L.  c  69]  1  66,  prohibiting  the  Issu- 
ance of  stock  except  for  money,  labor 
done,  or  property  actually  received). 

36.  RosoS  V.  Gilbert  Transp.  Co., 
221  Fed.  972;  In  re  Monarch  Corp., 
203  Fed.  664,  122  CCA  60. 

[a]  Pailnxe  to  aMdca  pateats^— 
Stock  issued  by  a  corporation  in 
consideration  of  tbe  trsjisfer  to  it 
of  certain  patents  having  nine  years 
to  run, ,  where  the  patents  are  not 
assigned  to  it,  cannot  be  considered 
fully  pELld  by  the  assignment  of  an 
option  to  purchase  one  of  such  pat- 
ents for  a  price  named  and  also  an 
exclusive  license  thereunder  for  two 
years.  In  re  Monarch  Corp..  203 
Fed.  664,  122  CC^  60. 

87.  Iowa. — Price  v.  Holcomb,  8» 
Iowa  123.  66  NW  407. 

Mo. — Vogeler  v.  Punch,  205  Mo, 
568,  103  SW  1001. 

Nebr. — Rich  v.  Lincoln  State  Nat. 
Bank,  7  Nebr.  201,  29  AmR  382 
(where  there  was  an  agreement  by 
a  banking  corporation  to  give  one 
ten  shares  of  paid-up  stock  if  he 
would  act  as  a  director  of  the  bank 
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[f  600]  d.  Notes,  Bonds,  Checks,  Etc.*'  Unless 
prevented  by  charter  or  statutory  restrictions,  a 
corporation  may  take  in  pajrment  for  stock  the 
promissory  note  of  the  subscriber  or  purchaser,  or 
of  a  third  person,"  or  a  bond,*"  or  a  cheek  irhich  is 
paid  ;*^  and  it  may  take  a  note  or  bond  secured  by 
a  mortgage  on  real  or  personal  property.**  Where 
a  corporation  is  authorized  by  its  charter  to  sell 
surrendered  stock  for  cash  and  invest  the  amount 
in  bonds  and  mortgages,  it  may  deceive  a  bond  and 
mortgage  of  an  individual  directly  in  payment  for 
stock  issued  to  him.*'  It  has  also  been  held  that, 
in  the  absence  of  any  showing  of  fraudulent  repre- 
sentation or  concealment,  the  fact  that  securities 

and  transfer  to  It  the  custom  of  a 
mercantile  house,  and  he  performed 
the  agreement). 

N.  J. — Vlneland  Grape  Juice  Co.  v. 
Chandler,  80  N.  J.  Eq.  437,  85  A 
212.  AnnCasl911A  679. 

N.  Y. — Morgan  v.  Bon  Bon  Co.,  222 
N.  T.  22,  118  NE  20B  [rev  166  App. 
Div.    89.    160   NTS   668]. 

Pa. — Shannon  v.  Stevenson,  17S  Pa. 
419    34  A  218 

Eng. — In  re'  Regent  United  Service 
Stores,  12  Ch.  D.  850. 

(a1  9tat  of  servloea  to  'b«  xma- 
derad  Im  fatnre, — Where  an  attorney 
contracted  to  render  certain  services 
for  a  mining  -corporation  in  con- 
sideration of  certain  full-paid  and 
nonassessable  stock  and  continued  to 
render  such  services  as  were  re- 
quired, such  services,  in  the  absence 
of  fraud,  constituted  a  good  consid- 
eration In  payment  for  stoclc  issued 
so  as  to  entitle  him  to  the  rights  of 
a  stockholder,  although  a  part  of 
the  services  were  to  be  rendered  In 
the  future.  Vogeler  v.  Punch,  206 
Ho.  558.  103  8W  1001. 

38*  Tti  vuMskg  reoiilrsd  Initial 
yajmnU  on  auliMnllilnCx  see  infra 
iTsiS.  819. 

Wsmsai—  In  respect  to  stock  Ille- 
gally issued  or  contracted  for  see  In- 
fra S   667  et  seq. 

Becnzltlea  (or  sntacxiptiona  see  in- 
fra ii  861.  862. 

SB.  Cal. — ^Pacific  Trust  Co.  v. 
Dorsey.  72  Cal.  66,  12  P  49,  13  P  148; 
Newhall  V.  Hunsaker.  (A)  176  P  380; 
Quarts  Glass,  etc.,  Co.  v,  Joyce,  27 
Cal.  A.  623,  150  P  648. 

Conn. — Stoddard  v.  Shetucket  Fdy. 
Co.,  34  Conn.  542  (note  of  copartner- 
ship, a  third  person  to  wmch  the 
corporation  was  indebted). 

Ga. — Blng  v.  Kingston  Bank,  5  Ga. 
A  678,  63  SE  652. 

Ida. — MehoUn  v.  Carlson,  17  Ida. 
742,  107  P  755,  134  AmSR  286. 

111. — McDowell  V.  Chicago  Steel 
Works,  124  111.  491,  16  NE  854,  7 
AmSR  381;  Protection  L.  Ins.  Co.  v. 
Osgood.  93  111.  69 ;  Chetlaln  v.  Repub- 
Uc  L.  Ins.  Co.,  86  111.  220;  Goodrich 
V.  Reynolds,  31  IlL  490,  83  AmD  240. 

Ind. — Hardy  v.  Merrlweather,  14 
Ind.  203. 

Iowa. — Ottumwa  First  Nat.  Bank 
V.  Fulton,  156  Iowa  734,  137  NW 
1019;  Merrill  v.  Reaver,  50  Iowa  404. 

Ky. — Henderson,  etc.,  R.  Co.  v. 
Moss,  2  Duv.  242. 

.  Mich. — ^Rouse,  etc.,  Co.  v.  Detroit 
Cycle  Co^  111  Mich.  261,  69  NW 
511.  38   LRA  794. 

Miss. — Allen  v.  Edwards,  93  Miss. 
719,  47  S  382;  Lewis  v.  Robertson, 
21  Miss.   558. 

Ho. — Alexander  v.  Rollins,  14  Mo. 


given  by  a  party  to  a  eoiporation  in  payment  of  a 
subscription  to  stock  prove  to  be  of  no  value  does 
not  invalidate  the  certificates  issued  and  deliv- 
ered.** '  But  g:iving  a  worthless  note  of  a  third 
person  in  pajmient  of  stock  is  not  pt^yment  as 
agjtinst  creditors  of  the  corporation  or  a  receiver.** 
Statatoiy  prohibition.  A  corporation  may,  how- 
ever, be  prohibited  by  statute  from  taking  a  note 
or  bond  in  payment  for  stock,  as  where  payment 
is  expressly  required  to  be  made  in  cash,  or  where 
it  is  provided  that  only  money,  labor  done~,  or  prop- 
erty actually  received  shaJl  be  accepted  in  pay- 
ment.*°  But  in  such  a  cs^e  a  note,  bond,  or  check 
accepted  for  stock  contrary  to  the  statute,  while  it 


A  109    [aff  84  Mo.   6571. 

Nebr. — Wirman  v.  Williams,  52 
Nebr.   838,  78  NW  286. 

N.  T. — Magee  v.  Badger,  30  Barb. 
246  tail  34  N.  Y.  247];  Willmarth  v. 
Crawford.  10  Wend.  341. 

N.  C. — 'McRae  v.  Russell,  34  N.  C. 
224. 

N.  D. — German  Mercantile  Co.  v. 
Wanner,  25  N.  D.  479.  142  NW  463, 
52  LRANS  453;  German  Mercantile 
Co.  v.  Metz,  21  N.  D.  230,  130  NW 
221. 

Oh. — ^Unlon  Cent.  L.  Ins.  Co.  v. 
Curtis,  85  Oh.  St  843;  Bates  v. 
Lewis.  3  Ob.  St.  469. 

Ot4C.  J.-J8J-  '    ■-'■         • 


,Pa. — Hacker  v.  National  Oll-Re- 
ilnlng  Co.,  73  Pa.  93. 

S.  C. — Glenn  v.  Rosborough,  48  S. 
C.    272,    26    SE    611. 

Tex. — Houston,  etc..  R.  Co.  v.  Bre- 
mond,  66  Tex.  169,  18  SW  448. 

Vt. — Vermont  Cent.  R.  Co.  v. 
Clayes,  21  Vt.  30.. 

Va. — Petersburg  Sav.,  etc.,  Co.  v. 
Lumsden,  75  Va.  327. 

Wasli. — National  Realty  Co.  v. 
Neilson,  73  Wash.  89.  131  P  446; 
Hardin  v.  Sweeney,  14  Wash.  129, 
44  P  138. 

Wis, — Scotland  Western  Bank  v. 
Tallnutn,  17  Wis.  630;  Andrews  v. 
Hart,  17  Wis.  297;  Lyon  v.  Ewlngs. 
17  Wis.  61;  Cornell  v.  Hlchens,  11 
Wis.  363;  Blunt  v.  Walker,  11  Wis. 
334,  78  AmD  709;  Clark  v.  Harring- 
ton, 11  Wis.  306. 

B.  C. — ^Anglo-American.  Lumber  Co. 
V.  McLellan,  13  B.  O.  318. 

Ont. — Re  Stewart,  etc.,  9  DomLR 
484,  4  OntWN  606,  23  OntWR  852; 
O'Sulllvan  v.  Donovan,  7  OntWR  78, 
8  OntWR  319. 

atff&ta,  UabOttles,  and  xtaMUm  in 
the  case  of  such  securities  see  infra 
9{  861,  862. 

40.  Fla.1 — Southern  L.  Ins.,  etc.. 
Co.  V.  Lanier,  6  Fla.  110,  68  AmD 
448. 

N.  J. — Yard  V.  Pacific  Mut.  Ins. 
Co.,  10  N.  J.  Eq.  480,  64  AmD  467. 

N.  Y.— Leavltt  v.  Pell,  27  Barb.  3^2 
[air  26  N.  Y.  474];  Ely  v.  Sprague, 
Clarke  351;  Valk  v.  Crandall,  1  Sandf. 
Ch.  179. 

N.  C— McRae  V.  Russell,  34  N.  C. 
224.  Contra  Neuse  River  Nav.  Cp. 
V.  Newbem,  62  N.  C.  275. 

Wis. — Scotland  Western  Bank  v. 
Tallman.   17  Wis.  530. 

Eng. — In  re  Mercantile  Trading  Co., 
L.  R.  11  Eq.  131. 

41.  Peo.  V.  Stockton,  etc,  R.  Co., 
46  Cal.  306,  13  AmR  178;  Gould  v. 
Oneonta,  71  N.  Y.  298:  In  re  Staten 
Island  Rapid  Transit  R.  Co.,  87  Hun 
422  [ate  101  N.  Y.  636  mem]  (holding 
that  the  statutory  requirement  that 
subscriptions  to  capital  stock  shall 
be  paid  In  cash  is  met  by  a  payment 
by  a  certified  check  on  a  national 
bank,  wherein  the  drawer  has  funds 
sufficient  to  meet  it);  Syracuse,  etc.. 
R.  Co.  V.  Gere,  6  Thomps.  &  C.  (N. 
Y.)  636.  See  also  Thorp  v.  Wood- 
hull,  1  Sandf,  Ch.   (N.  Y.)   411. 

(a]  Oontra  la  case  of  fraoA  aaA 
nonpgymsnfc  In  re  Dlsderi,  L.  R^ 
11  Eq.  242.    And  see  infra  note  47. 

4a.  Ala. — Governor  v.  Baker,  14 
Ala.  662. 

Fla. — Southern  L.  Ins.,  etc,  Co.  v. 
tAnler,    6    Fla.    110,    68   AmD    448. 

HI. — ^Protection  L.  Ins.  Co.  v.  Os- 
good, 98  111.  69. 

N.  J. — ^Yard  v.  Pacific  Mut.  Ins. 
Co.,  10  N.  J.  Eq.  480,  64  AmD  467 
(holding  that  where  the  charter  of 
a  corporation  provided  that  its  en- 
tire capital  should  be  paid  in  before 
it  should  be  entitled  to  commence 
business,  and  that  the  corporation 
might  invest  its  funds  in  bonds 
and  mortgages,  the  corporation  could 
receive  bonds  and  mortgages  in  pay- 
ment of  stock  subscribed). 

N.  Y. — Battershall  v.  Davis,  31 
Barb.  323;  Ely  v.  Sprague.  CHarke 
851;  Valk  v.  Crandall.  1  Sandf.  Ch. 
179. 


Oh. — Union  Central  L.  Ins.  Co.  v. 
Curtis,  35  Oh.  St.  343. 

Pa. — McCurdy  v.  Myers.  44  Pa.  636. 

Wis. — Scotland  Western  Bank  v. 
Tallman,  17  Wis.  630;  Andrews  v. 
Hart,  17  Wis.  297;  Lyon  v.  Ewings, 
17  Wis.  61;  (nark  v.  Farrington,  11 
Wia.  306. 

Aasicnmant  of  mortgaffs  hy  coc^ 
ponrtlon  see  Infra  XIV.  D. 

43.  Southern  L.  Ins..  etc..  Co.  v. 
Lanier.   5  Fla.  110,  68  AmD  448. 

44.  Protection  L.  Ins.  <3o.  v.  Os- 
good,  93    111.    69. 

4fi.  Bouton  V.  Dement,  123  111.  142, 
14   NB  62. 

46.  Ala. — ^Alabama  Nat.  Bank  v. 
Halsey,  109     Ala.  196.  19  S  622. 

Cal. — Jefferson  v.  Hewitt,  103  Cal. 
824,  37  P  688;  Pacific  Trust  Co.  v. 
Dorsey,  72  Cal.  55,  12  P  49,  13  P  148. 

Miss. — Alford  V.  Laurel  Impr.  (>>., 
86  Miss.  376.  88  S  548;  Hayne  v. 
Beauchamp,  13  Miss.  516. 

N.  T. — Baldwlnsville  First  Nat 
Bank  v.  Cornell,  8  App.  Div.  427,  44 
NYS  860. 

N.  C. — Neuse  River  Nav.  Co.  v. 
Newbern,  52  N.  C.  276. 

Pa. — Boyd  v.  Pea^h  Bottom*  R.  Co., 
90  Pa.  169;  Hacker  v.  National  Oil 
Refining  Co.,  78  Pa.  93;  Bailey  v. 
Pittsburg,  etc..  Gas,  etc.,  Co.,  69  Pa. 
334;  Lelghty  v.  Susquehanna,  etc. 
Tump.  Co.,  14  Serg.  ft  R.  434. 

Tenn.— Moses  v.  Ocoee  Bank,  1 
Lea  398. 

Tex. — Prudential  L.  Ins.  Co.  v. 
Pearson,  (Civ.  A.)  188  SW  513;  Kana- 
man  v.  Gahagan.  (Chv.  A.)  185  SW 
619;  Commonwealth  Bonding,  etc., 
Ins.  Co.  V.  Holllfleld,  (Civ.  A.)  184 
SW  776;  Republic  Trust  Co.  v.  Tay- 
lor, (Civ.  A.)  184  SW  T72;  Common- 
wealth Bonding,  etc.,  Co.  v.  (Turry, 
(Civ.  A.)  183  SW  1:  (}eneral  Bonding, 
etc,  Co.  v.  Mosely,  (Civ.  A.)  174 
SW  1031;  McCarthy  v.  Texas  Loan, 
etc.,  Co.,    (Civ.  A.)   142  SW  96. 

See  also  supra  ii  593,  594.    , 

[a]  Xa,  OttUoxiOM.  -^here  by  Civ. 
Code  i  14  the  word  "property"  in- 
cludes both  real  and  personal  prop- 
erty, and  the  words  ''personal  prop- 
erty" include  "things  in  action  and 
evidences  of  debt"  it  Is  held  that 
since  a  subscriber's  note  Is  personal 
property,  the  issuing  of  stock  in  ex- 
change for  a  note  received  by  the 
corporation  is  not  prohibited  by  Civ. 
Code  i  359,  which  prohibits  corpora- 
tions from  Issuing  stock  "except  for 
money  paid,  labor  done  or  property 
actually  received."  Pacific  "rrust  Co. 
V.  Dorsey,  72  Cal.  65,  12  P  49,  13  P 
148  (as  construed  and  followed  in 
Quartz  Glass,  etc.,  Co.  v.  Joyce,  27 
Cal.  A.  523,  160  P  648). 

[b]  b  Idaho  a  note  received  In 
payment  for  stock  is  personal  prop- 
erty within  the  iconstltutional  pro- 
vision of  that  state  that  no  corrora- 
tion  shall  issue  stock  except  for 
labor  done,  services  performed,  or 
money  or  property  actually  received. 
Meholin  v.  Carlson,  17  Ida.  742,  107 
P  755.  134  AmSR  286. 

[c]  b  irorth  Dakota  also.  It  Is 
held  that  a  note  given  for  shares  of 
stock  is  property,  and  therefore  not 
within  the  constitutional  provision 
of  that  state  prohibiting  any  corpo- 
ration from  issuing  stock  except  for 
money,  labor  done,  or  money  or  pn>R> 
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cannot  constitute  paTineiit  until  in  fact  paid,*'  or 
disposed  of  by  the  corporation "  is  not  ille^  or 
otherwise  void  in  the  hands  of  a  bona  fide  pur- 
chaser, or  even  in  the  hands  of  the  corporation  or 
its  agent,  trustee,  receiver,  or  transferee  with  no- 
tice, onless  in  the  particular  jnrmdiction  and  under 
the  particular  statute  the  contract  to  issue  the 
stock,  or  the  certificate  of  stock  if  issued,  is  held 
to  be  illegal  and  void,  so  that  the  note  is  without 
consideration  or  ill^al.**  Conceding  that  the  statute 
forbids  a  corporation  from  selling  or  issuing  its 
stock  for  the  notes  of  solvent  makers,  an  agreement 
by  a  purchaser  of  the  stock,  who  had  given  a  note 
therefor  to  reimburse  the  directors  of  the  corpora- 
tion if  they  would  pay  for  the  stock  already  issued, 
is  not  in  violation  of  the  statute.*'^  While  the  statute 
may  declare  that  a  stock  issued  in  violation  of  it 
shall  be  void,  it  does  not  follow  that  such  stock  is 
void  in  such  a  sense  that  there  remains  no  locos 
poenitentias,  that  such  stock  may  not  be  validated  by 


the  subsequent  payment  and  receipt  of  the  money 
for  it.^^  And  where  a  statute  provides  that  nothing 
but  money  shall  be  considered  as  pajmient  for  capital 
-  stock,  except  in  case  of  purchase  of  property,  where 
a  note  was  made  to  a  corporation  in  which  it  sold 
participation  certificates  for  cash,  the  stock  issued  to 
the  amount  of  such  cash  was  full  paid  and  valid.*^^ 
[(  601]  e.  Satisfactiim  or  ABsmnption  of  DebtB." 
In  the  absence  of  a  statute  to  the  contrary,  the 
set-off  or  satisfaction  of  a  debt  due  from  the  cor- 
poration is  a  lawful  consideration  for  the  issue  of 
fitock,"^  even  when  payment  is  in  terms  required  to 
be  made  in  money  or  cash,"^  provided  the  debt  set 
off  is  immediately  due  and  payable  in  cash,*"  for  in 
such  case,  as  the  corporation  could  receive  the 
money  and  immediately  apply  it  in  payment  of  the 
debt,  a  set-off  of  the  debt  without  going  through 
this  unnecessary  formality  is  equivalent  to  a  pay- 
ment for  the  stock  in  cash.*^  And  it  has  been  held 
that  any  bona  fide  transaction  between  the  oom- 


erty  actually  received.  Qemutn  Mer- 
cantile Co.  V.  Wanner,  2E  N.  D.  479, 
142  NW  463,   S2  LAANS  4&(. 

[d]  &i  lontb  Bakoto  a  note  Is  re- 
garded as  property  within  tbe  mean- 
ing: of  the  conatltutional  provision. 
Schiller  Piano  Co.  v.  Hyde,  119  S.  D. 
.74.  162  NW  937. 

[e]  A  owtUtod  olieek  dxawK 
•fuast  fnnda  aotnally  la  iMuik  Is  a 
payment  In  cash  within  the  meaning 
of  the  statute.  In  re  Staten  Island 
Sapid  Transit  R.  Co.,  S7  Hun  422 
[alt   101    N.   Y.    836  mem]. 

rf]  A  note  ■•onraA  Iff  •  patd-vp 
poll^  of  lUe  Inaniaaoe  Is  the  equiv- 
alent of  money,  within  St.  {  E68, 
which  provides  that  "no  corporation 
shall  Issue  stock  or  bonds  except 
for  an  equivalent  in  money  paid,  or 
labor  done."  Clarke  v.  Lexington 
Stove  Works.  72  SW  286,  282,  24 
KyL.  1755,  78  SW  788,  24  KyL.  2247. 

[gl  A  sots  wss  njoft  glvsa  wi  a 
psTinaut  on  »  sabaoxlptUm  to  capital 
stock  In  violation  of  the  statute, 
where  the  payee  requested  the 
makers  to  take  shares  of  stock  in  a 
proposed  corporation,  whereupon 
they  gave  the  note,  taking  a  receipt 
therefor,  which  stipulated  that  the 
note  should  not  be  negotiated  until 
the  stock  should  be  acually  delivered. 
Boyer  v.  Fenn,  19  Misc.  128,  43  NTS 
633. 

"Oaah"  oat  dasUrna,tliur  wiefltTini  of 
punnsat  see  supra  {  594. 

47.  Pacific  Trust  Co.  v.  Dorsey, 
72  Cal.  55,  12  P  49,  13  P  148;  Ger- 
man Mercantile  Co.  v.  Wanner,  25 
N.  D.  479,  142  NW  463,  B2  LRANS 
453;  £>elght7  v.  Susquehanna,  etc.. 
Tump.  Co..  14  Serg.  &  R.  (Pa.)  484; 
Moses  V.  Ocoee  Bank,  1  Lea  (Tenn.) 
298 

[a]  Vadsr  »  'statute  sBpreBSlr 
toMUJOit  the  receipt  of  any  note 
In  payment  of  a  subscription  to  the 
capital  stock  of  a  corporation  no 
title  to  or  right  to  possession  of 
stock  can  be  acquired  by  merely  giv- 
ing a  note  In  payment.  Alford  v. 
Laurel  Impr.  Co.,  86  Miss.  875,  38 
8  548. 

[b]  Ohaoks  not  paUL— Of  course 
checks  not  drawn  against  funds  In 
bank  and  not  Intended  to  be  paid  on 
presentation,  or  checks  on-  which 
payment  is  stopped,  are  not  i>ayment 
In  money  or  cash  or  payment  in  any 
sense.  Bzcelslor  Grain  Binder  Co., 
Ltd.  v.  Stayner,  68  HowPr  tN.  T.i 
278  [aft  25  Hun  91.  61  HowPr  466]; 
Crocker  v.  Crane.  21  Wend.  <N.  T.) 
211,  84  AmD  228. 

[c]  b  adjastlar  tt*  •viftlMi  «*• 
twMM  stoakboUUn  of  a  bank,  stock- 
holders paying  their  stock  in  notes 
of  the  baiik,  when  payment  In  money 
Is  required,  should  be  allowed  only 
what  theypald  for.  such  note.  Moses 
T.  Ocoee  Bank.  1  Lea  (Tenn.)   398. 

^  4B.  Re  Stewart,  etc.,  4  OntWN 
606,    28    OntWN    862.    9    DomLR    484 


(holding    that,    where    a    note    was 

fiven  for  an  original  subscription  to 
he  stock  of  a  company  in  payment 
for  the  stock,  the  liquidator,  on  the 
winding  up  of  the  company,  could 
not  place  the  name  of  the  maker  of 
the  note  on  the  list  of  contrlbutorles, 
where  the  note  had  been  transferred 
by  the  comiiany  to  a  bona  flde 
holder). 

48.     See  infra  {  861. 

4eu.  Ramsay  v.  CrevUn,  264  Fed. 
813. 

4AH.  Ramsay-  v.  Oevlin,  254  Fed. 
818. 

49^.  Wing  V.  Sedgwick,  254  Fed. 
5. 

BO.  Kamedlas  In  respect  to  stock 
illegally  Issued  or  contracted  for  see 
Infra  {  657  et  seq. 

51.  Ala. — Goodwin  v.  McQehee, 
15   Ala.    232. 

Iowa. — Watt  V.  German  Sav.  Bank, 
165  NW  897. 

La. — Crossby  v.  Louisiana  Sav. 
Bank,  etc.,  Co.,  38  La.  Ann.  74. 

Mo. — Kehlor  v.  Lademann,  11  Mo. 
A.   550. 

N.  H. — Llbby  v.  Mt.  Monadnock 
Mineral  Spring,  etc.,  Co.,  68  N.  H. 
444,  44  A  802  (by  a  credit  on  the  pur- 
chase price  of  land  covered  by  a 
bond,  which  bond  was  given  by  the 
subscriber  to  the  corporation'  to  con- 
vey certain  lands  to  It  for  a  certain 
sum). 

N.  T.— Veeder  v.  Mudgett.  96  N.  T. 
296;  Beach  v.  Smith,  SO  N.  Y..  116; 
Geneva  Mineral  Springs  Co.  v.  Cour- 
sey.  45  App.  Dlv.  268,  61  NYS  98 
[reh  den  47  App.  Dlv.  634  mem,  62 
NYS  1137  mem];  Heed  v.  Hayt,  51. 
N.  Y.  Super.  121  [afT  109  N.  Y.  669 
mem,  17  NE  418  mem];  Lohman  v. 
New  York,  etc.,  R.  Co.,  4  N.  Y.  Super. 
39 

Pa. — Bole  V.  Murray,  238  Pa.  689, 
82  A  943;  Philadelphia,  etc.,  R.  Co. 
V.  Hickman,  28  Pa.  318;  Carr  v.  Le 
Pevre,  27  Pa.  413. 

W.  Va. — Richardson  v.  Graham,  46 
W.  Va.  134,  30  SB  92  [dt  Coffin  v. 
Ransdell,  110  Ind.  417.   11  NB  20]. 

Wis. — Graebner  v.  Post,  119  Wis. 
392,  96  NW  783,  100  AmSR  890, 
(set-off  of  money  advanced  by  sub- 
scriber to  pay  attorney  for  services 
rendered  for  corporation). 

Bng. — In  re  Paraguassu  Steam 
Tramload  Co.,  L.  R.  9  Ch.  355  (where 
shares  had  been  subscribed  for  by 
one  in  a  credit  company,  at  the  re- 
quest of  another,  and  were  paid  for 
by  crediting  a  judgment  recovered 
by  such  other  against  the  company); 
In  re  Bosworthen.  etc..  Mln.  Co.,  L. 
R.  6  Ch.  48;  In  re  Baglan  Hall  Col- 
liery Co.,  L.  R.  6  Ch.  846;  Gardner  v. 
Iredale,  [1912]  1  Ch.  700;  In  re  Re- 
gent United  Service  Stores,  12  (Hi.  IX 
150;  Woodf all's  Case,  3  De  Q.  &  Sm. 
63,  64  Reprint  882;  In  re  Great  Aus- 
tralian Gold  Mln.  Co.,  49  L.  J.  Ch. 
290;    In    re    New    Zealand    Kapanga 


Gold  Mln.  Co.,  Ltd'  42  Li.  J.  Ch.  781; 
Re  Matlock  Old  Bath  Hydropathic 
Co.,  29  L.  T.  Rep.  N.  S.  441:  Re  Lon- 
don, etc,  (3oal  Co.,  16, Li.  T.  Rep.  N. 
S.  475. 

Ont. — Re  Ottawa  Cement  Block  Co., 
14  Ont.  L.  389.  9  OntWR  SOS,  409; 
Re  C.  B.  C.  Corset, Co.,  12  OntWR 
185;  Re  Union  F.  Ins.  Co.,  6  OntWR 
430;  Re  Wakefield  Mica  Co.,  4  Ont 
WR  536,  6  OntWR  94,  7  OntWR  104, 
108. 

[a]  aonds  of  tha  ooxpocattoa^- 
A  corporation  having  stock  not  taken 
up  may  Issue  'certificates  thereof,  tak- 
ing in  payment  Its  own  money  bonds. 
Lionman  v.  New  York,  etc.,  ft.  Co.,  4 
N.  Y.  Super.  39.  See  also  (Goodwin  v. 
McQehee,  16  Ala.  232  (where  bonds 
of  the  corporation  were  set  oft  In 
equity). 

[b]  atOBSy  paid  In  and  •zpsndsd 
for  eoiponrt*  pnrposss  'bsfor*  ths 
ooiponmoa.  was  folly  orgaalsad  Is 
a  valid  consideration  for  the  Issue 
of  stock.  Geneva  Mineral  Spring  Co. 
V.  (>>ur8ey,  46  App.  Dlv.  268,  61  NTS 
98 

Zssiia  of  stock  at  lass  thMl  par  see 
Infra  {  603  et  seq. 

BO.  Veeder  v.  Mudget,  95  N.  T. 
296;  Beach  v.  Smith,  30  N.  Y.  116; 
Laroque  v.  Beauchemln,  [1897]  A.  C. 
368;  In  re  Harmony,  etc..  Tin,  etc., 
Mln.  Co.,  Li.  R.  8  Ch.  407;  Gardner 
V.  Iredale,  [1912]  1  Ch.  700;  In  re 
Regent  United  Service  Stores,  12  CHi. 
D.  860.  And  see  other  cases  in  pre- 
ceding note.     See  also  supra  9  594. 

"Cash"  not  daalcnatlng  madinin  of 
paannaat  see  supra  I  594. 

S3.  In  re  Pen  'Allt  Silver  Lead 
Mln.  Co.,  L.  R.  8  Ch.  270  (transac- 
tion must  be  such  as,  in  an  action 
on  the  subscription,  would  support 
a  plea  of  payment  and  not  merely 
of  accord  and  satisfaction);  Gard- 
ner V.  Iredale,  [1912]  1  Ch.  700;  In 
re  (Jovemment  Security  F.  Ins.  Co., 
12  Ch.  D.  511;  In  re  CSiurch,  etc, 
P.  Ins.  Fund,  8  (3h.  D.  126;  In  re 
(Jhuroh,  etc.,  F.  Ins.  Co.,  6  Ch.  D. 
681;  In  re  Metropolitan  Public  Car- 
riage, etc.,  Co.,  L.  R.  14  Bq.  387;  Tur- 
ner V.  Cowan,  84  Can.  S.  C.  160,  24 
CanLTOccNotes  116  (allowing  app 
9  B.  C.  301]. 

[a]  Showing  that  doM  is  la  fact 
An*. — A  corporation  seeking  to  Justi- 
fy Its  right  to  Issue  stock  to  its  re- 
organisation committee  in  payment 
of  a  debt  due  by  it  to  the  committee 
creating  and  controlling  the  corixjra- 
tlon  must,  as  against  an  objecting 
stockholder,  show  that  It  owes  the 
debt  to  the  oommittea.  Carver  v. 
Southern  Iron,  etc,  Co.,  78  N.  J.  E^. 
81.  78  A  240. 

BmaentOTT  oontiaets  see  supra  { 
S9». 

B4.  Veeder  v.  Mudgett.  96  N.  T. 
296,  815;  In  re  Regent  United  Service 
Stores,  12  Ch,  D.  860.  And  see  other 
cases  In  preceding  note. 
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pany  and  the  stockholder,  which  in  an  action  for 
calls  would  support  a  plea  of  payment,  is  sofS- 
dent." 

AsBomirtion  of  debt  of  corporation.  A  sabaeriber 
to  corporate  stock  after  incorporation  will  be 
deemed  to  have  paid  therefor  in  full,  where  he  made 
a  part  payment  in  cash  and  the  remainder  by  aa- 
somption  of  a  debt  dne  by  the  corporation  to  a 
third  party.** 

Pagnnent  of  Jadgment  obtained  by  oreditor 
against  stockholder.  Where  a  statute  makes  each 
stockholder  of  a  corporation  individually  and  per- 
sonally liable  for  such  proportion  of  all  its  debts 
and  liabilities  incurred  while  he  is  a  stockholder 
as  the  amount  of  stock  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock,  and  allows 
any  creditor  of  the  corporation  to  sue  a  stockholder 
on  such,  liability,"  the  payment  of  a  judgment  ob- 
tained on  such  personad  liability  of  a  stockholder 
by  a  corporate  creditor  cannot  be  considered  as 
payment  on  unpaid  corporate  stock." 

[i  602]  6.  Sufficiency  of  Consideration  and 
Want  or  Failure  of  Consideration;  Watered  Stock" 
—a.  In  GeneraL  "Watered  stock"  is  stock  which 
has  been  issued  by  a  corporation  as  fully  paid  up 
when  in  fact  it  is  not,  because  it  has  been  issued 
either  without  any  consideration  at  all,  or  for  less 
thaa  par,  or  for  property,  labor,  or  services  at  an 
overvaluation.*"  Such  an  issue  of  stock  has  often 
been  condemned  by  the  courts  in  the  broadest 
terms  and  sometimes  without  qualification  and  ap- 
parently irrespective  of  constitutional,  statutory, 
or  charter  prohibition,  and  has  been  characterized 
as  ultra  vires,  fraudulent,  and  contrary  to  public 
policy.*^  Such  expressions,  however,  must  always 
be  considered  with  reference  to  the  circumstances 
of  the  particular  case  in  which  they  are  used,)  for 
they  are  not  always  true,  in  the  absence  of  express 
constitutional,  statutory,  or  charter  prohibition, 
nor  are  they  true  under  all  circumstances  and  for 
all  purposes,  even  where  there  is  such  a  prohibi- 
tion,'^ as  we  shall  see  in  the  following  sections.** 

Stock  as  bonus  on  Butwcription  for  bonds.  Where 


persons  subscribe  for  bonds  of  a  corporation  under 
the  condition  that  they  shall  receive  an  equal 
amount  of  stock  therewith,  the  money  paid  on  the 
subscription  is  payment  for  the  bonds  alone.** 

Failure  of  oinuideration.  If  the  consideration 
upon  which  stock  is  issued  by  a  corporation  wholly 
fails,  as  in  the  case  of  an  issue  of  stock  in  consid- 
eration of  performance  of  services,  which  are  not 
performed,  or  in  consideration  of  performance  of 
other  conditions,  which  are  not  performed,  the  cor- 
poration is  entitled  to  a  rescission  and  cancellation 
of  the  etodc** 

[$  603]  b.  Issue  for  Leas  Than  Par  or  Price 
Fixed  by  Charter,  Statute,  or  Articles  of  Incor- 
poration— (1)  Effect  as  between  Corporation  and 
Subscribers  or  Purchasers — (a)  In  General  It  is 
apparently  held  in  some  cases  without  qualification 
that,  unless  the  charter  or  governing  statute  other- 
wise provides,  a  corporation  or  those  acting  in  its 
behalf  cannot  legally  issue  its  shares  in  the  first 
^stance  at  a  discount,  nor  except  on  an  agreement 
that  they  shall  be  paid  for  at  their  full  par  value 
as  fixed  by  the  charter  or  articles  of  incorporation, 
and  in  effect  that  any  scheme  by  which  shares  are 
to  be  originally  issued  at  a  percentage  of  their  par 
value  is,  in  the  absence  of  a  statute  sanctioning 
it,  a  fraud  on  the  law,  Contrary  to  public  policy, 
and  ultra  vires,  and  therefore  not  enforceable.** 
But  this  is  not  true  without  qualification.  The  va- 
lidity and  effect  of  such  a  transaction  depends,  not 
only  upon  the  provisions  of  the  constitution  or  stat- 
utes in  the  4>articular  jurisdiction,  but  also  upon 
who  is  complaining,  and  often  upon  other  circum- 
stances. 

By  the  weight  of  authority,  when  there  is  no 
constitutional,  statutory,  or  charter  prohibition  in 
the  way,"  and  the  rights  of  other  stockholders'* 
or  of  creditors  of  the  corijoration"  are  not  in- 
volved, a  corporation  has  the  prawer  to  issue  shares 
of  its  stock  as  full  paid  on  payment  of  less  than 
its  par  value,  whether  in  money  or  in  property,  in 
labor  or  services,  and  the  agreement  under  which 
they  are  so  issued  will  be  binding  as  between  the 


BS.  In  re  Harmony,  etc..  Tin,  etc., 
Min.  Co.,  U  R.  <  Ch.  407:  In  re  Pen 
'Allt  Silver  Lead  Min.  Co.,  L.  R.  8 
Ch.  270;  In  re  Church,  etc.,  F.  Ins. 
Fund.  8  Ch.  D.  128. 

Be.  Kehlor  v.  Iiademann,  11  Mo,  A. 
SSO:  Bole  V.  Murrar.  238  Pa.  589,  88 

A  na. 

67.     Cal.  Civ.  Code  {  822. 

88.  San  Jose  Union  Sav.  Bank  v. 
Letter,  146  Cat.  696,  79  P  441. 

se.  memedlaa  in  respect  to  stock 
lllesally  issued  or  contracted  for  see 
Infra  J  657  et  seq. 

ea  U.  8. — Scovlll  V.  Thayer,  106 
U.  S.  148,  26  U  ed.  968;  Consolidated 
Gas  Co.  V.  New  York,  157  Fed.  849 
[rev  on  other  grounds  212  U.  S.  19, 
29  set  192,  62  L.  ed.  382,  15  AnnCas 
1034]. 

Ala. — Elyton  Iiand  Co.  v.  Blrmlnr- 
ham  VTarenouse,  etc.,  Co.,  92  Ala.  407, 
»  S  129,  26  AmSR  66,  12  LRA  807: 
Williams  V.  Evans:  87  Ala.  726,  6  a 
702.  6  LRA  218. 

Ark. — Lester  v.  Bemls  Lumber  Co., 
71  Ark.  879,  74  SW  518. 

Iflch. — Loud  V.  Solomon,  188  Mich, 
7.  164  NW  78. 

Uinn. — Olson  v.  State  Bank,  67 
Hinn.  267,  69  NW  904. 

Uo. — Colonial  Trust  Co.  v.  McMil- 
lan, 188  Mo.  647,  87  SW  983,  107  Am 
8R  886;  Oarrett  v.  Kansas  City  Coal 
Min.  Co.,  113  Mo.  830,  20  SW  966,  35 
AmSR  718. 

K  J. — Ooodnow  V.  Amerloan  Writ 


iDg  Paper  Co.,  72  N.  J.  Eki.  646,  86  A 

607  [ail  78  N.  J.  Eq.  692,  69  A  1014], 

N.  T.— Chrlstensen  v.  Bno,  106  N. 


T.  97,  12  NE  648,   60  AmR  429. 

[al  Tbo  '*«rat«>lac*  of  stook  is 
"an  Increase  of  the  nominal  capital, 
without  any  addition,  or  only  a 
partial  addition  to  the  actual  capl- 
Ul."  Wlltbank's  App.,  64  Pa.  266, 
260.  8  AmR  685. 

SI.  See  for  example  fiturges  v. 
Stetson,  23  F.  Caa.  No.  13,568,  1  Blss. 
246;  New  Haven  Trust  Co.  v.  Oaft- 
ney,  78  Conn.  480,  47  A  760;  Zelaya 
Mfn.  Co.  V.  Meyer,  8  NTS  487:  Mor- 
row v.  Nashville  Iron,  etc.,  Co.,  87 
Tenn.  262,  10  SW  496,  10  AmSR  668. 
8  LRA  37;  Rolapp  v.  Ogden,  etc.,  R. 
Co.,  37  Utah  640,  110  P  364. 

eSL  U.  S.— Scovill  v.  Thayer,  106 
XT.  S.  148,  26  L.  ed.  968. 

III.— Parmelee  v.  Price.  208  HI.  E44, 
70  NE  726   [aft  106  111.  A.  271], 

Ind. — Bent  v.  Underdown,  166  Ind. 
616.  60  NE  307. 

N.  T. — Southworth  v.  Morgan,  206 
N.  Y.  293,  98  NE  490,  61  LRANS  56 
[rev  143  App.  Div.  648,  128  NTS 
196];  Chrlstensen  v.  Eno,  106  N.  Y. 
97,  12  NE  648,  60  AmR  429;  Flynn 
v.  Brooklyn  City  R.  Co..  9  App.  Div. 
269.  41  NYS  666  [aS  168  N.  Y.  493, 
53  NE  620]. 

Tenn. — Divine  v.  Universal  Sewing 
Mach.  Motor  Attachment  Co.,  (Ch. 
A.)  38  SW  93. 

63.  See  infra  S  603  et  seq. 

64.  Gillett  V.  Chicago  Title,  etc, 
Co.,  290  111.  378,  82  NE  89t>.  See  also 
infra  XII.   D. 

eSf  Fuller  V.  Corker  Motor  Car 
Co..  187  Oa.  870,  78  SB  647;  Hillside 
Cemetery  Assoc,  v.  Holmes,  97  Minn. 


261,  106  NW  905.      Bee  also  Infra  i 
657. 

as.  U.  S. — Sturges  v.  Stetson,  23 
F.  Cas.  No.  13,568,  1  Biss.  246. 

Conn. — New  Haven  Trust  Co.  v. 
Gailney,  78  Conn.  480,  47  A  760 
(holding  that  a  life  Insurance  com- 
pany wnose  charter  provides  that  its 
capital  shall  stand  In  lieu  of  the 
ordinary  reinsurance  reserve  has  no 
power  to  sell  its  shares  of  stock  for 
less  than  par,  and  if  it  attempts  so 
to  do  the  contract  of  sale  is  void, 
and  the  purchaser  Is  liable  to  the 
corporation  or  to  Its  receiver  for  the 
full  pax  value;  but  not  deciding 
whether  an  ordinary  moneyed  corpo- 
ration could  make  such  a  contract). 

Iowa. — Oliphant  v.  Woodbum  Coal, 
etc.,  Co.,  63  Iowa  882,  19  NW  212; 
Osgood  V.  King,  42  Iowa  478. 

N.  Y. — Barnes  v.  Brown,  80  N.  Y. 
527  [clt  Morgan  v.  Skiddy,  62  N.  Y. 
319;  Bruff  v.  Mali,  36  N.  Y.  200.  1 
Transcr.  A.  96,  34  HowPr  388;  Me- 
chanics' Bank  v.  New  York,  etc.,  R. 
Co.,  IS  N.  Y.  599;  Shotwell  v.  Mali,  38 
Barb.  445];  Flsk  v.  Chicago,  etc.,  R. 
Co.,  63  Barb.  613;  Zelaya  Min.  Co.  v. 
Meyer,   8   NYS   4  87. 

N.  C. — Neuse  River  Nav,  Co.  v. 
Newbem,  62  N.  a  276. 

Tenn. — ^Morrow  v.  Nashville  Iron, 
etc..  Co..  87  Tenn.  262.  10  SW  496,  10 
AmSR  668,  3  LRA  37. 

Can. — North-Weat  Eilectrio  Co., 
Ltd.  V.  Walsh,  29  Clan.  8.  C.  88  [rev 
11  Man.  629]. 

67.    See  Infra  I  606. 
See  infra  I  618. 

XII,  D.  i( 


See  Infra 
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parties,  so  that  the  corporation  can  neither  deny 
the  other  party  the  rights  of  a  stockholder  nor  com- 
pel him  to  pay  for  the  stock  contrary  to  the  agree- 
ment, and  so  that  the  other  party  will  be  liable  on 
the  agreement.'"*  It  has  also  been  held  under  snch 
circumstances  that  a  corporation  may  issue  stock  as 
a  bonus  to  punhasers  of  its  bonds  or  for  other 
legitimate  corporate  purposes,'^  or  even  gratui- 
tously„so  that  it  cannot  afterward  hold  the  stock- 
holders liable  on  the  stock.'* 

Application  of  dividends  or  earnings.  A  corpo- 
ration free  from  indebtedness,  if  acting  in  good 
faith,  has' the  power  as  between  itself  and  its  stock- 


holders, all  of  the  stockholders  uniting  therein,  to 
agree,  in  consideration  of  the  surrender  by  the 
stockholders  to  it  of  accumulated  profits  and  of  the 
increased  value  of  its  property,  to  treat  stock  on 
which  only  fifty  per  cent  has  been  paid  as  fully 
paid-up  stock,  and  the  corporation  cannot  afterward 
disturb  such  arrangement,  either  in  its  own  behalf, 
or  in  behalf  of  subsequent  creditors  with  notice." 
As  we  have  elsewhere  seen,  a  payment  for  new  stock 
by  application  of  dividends  which  stockholders  are 
entitled  at  the  time  to  receive  in  cash  is  a  pay- 
ment for  the  stock  in  cash." 
[i  604]   (b)  Authority  of  Directors  or  Ofacers. 


70.  U.  S. — ^Dlckerman  ▼.  Northern 
Trust  Co..  176  U.  S.  181,  20  SCt  811, 
44  U  ed.  42S:  SoovlU  ▼.  Thayer,  106 
V.  8.  148,  lES,  28  L..  ed.  968  (where 
It  was  agreed  between  a  corporation 
and  all  of  Its  stockholders  that  only 
twenty  per  cent  should  be  paid  on 
their  shares,  and  Mr.  Justice  Woods 
Said:  "As  between  them  and  the 
corapcuiy  this  was  a  perfectly  valid 
agreement.  It  was  not  forbidden  by 
the  charter  [of  the  company]  or  by 
any  law  or  public  policy,  and  as  be- 
tween the  company  and  Its  stock- 
holders was  just  as  binding  as  If  It 
had  been  expressly  authorized  by  the 
charter.      If   the    company,    for   the 

gurpose  of  Increasins  Its  business, 
ad  called  upon  the  stockholders  to 
pay  up  that  part  of  their  stock, 
which  had  been  satisfied  'by  dis- 
count' according  to  their  contract, 
[the  stockholders]  could  have  suc- 
cessfully resisted  such  a  demand.  No 
suit  could  have  been  maintained  by 
the  company  to  collect  ttuS  unpaid 
stock  for  such  a  purpose.  The  shares 
were  issued  as  full  paid,  on  a  fair 
understanding,  and  that  bound  the 
company");  Courtney  v.  Oeorger,  228 
Fed.  859.  148  CCA  267  [aff  2^1  Fed. 
602];  Old  Dominion-Copper  Mln.,  etc., 
Co.  V.  Lewlsohn,  148  Fed.  1020.  79 
CCA  684  [aff  186  Fed.  916,  and  aff 
210  XT.  S.  206,  28  SCt  614,  62  L.  ed. 
1025J;  Barcus  v.  Qates,  89  Fed.  783, 
32  OCA  887;  Northern  Trust  Co.  v. 
Columbia  Straw-Paper  Co..  75  Fed. 
986  raff  80  Fed.  460.  25  CCA  549  (aff 
176  TJ.  S.  181,  26  SCt  811.  44  L.  ed. 
423)];  Rlckerson  Rollei^Mlll  Co.  v. 
Parrell  Fdy..  etc.,  Co.,  76  Fed.  554, 
23  CCA  802;  Krohn  v.  WiUiamson, 
62  Fed.  869  [aff  66  Fed.  «E6.  13  CCA 
668];  Harrison  v.  Union  Pac.  R.  Co., 
13  Fed.  522,  3  McOary  264;  Kenton 
Furnace  R.,  etc.,  Co.  v.  IfoAlpln,  6 
Fed.  787. 

Ala. — ^Nicrosl  v.  Irvine,  102  Ala. 
«48,   15  S  429,  48  AmSR  92. 

Clal. — O'Dea  v.  Hollywood  Cemetery 
Assoc  154  Cal.  53,  97  P  1. 

Colo. — Arapahoe  Cattle,  etc..  Co.  v. 
Stevens,   13  Colo.  634.  22  P  823. 

D.  C. — Metropolitan  Coach  Co.  v. 
Freund,   42  App.   283. 

in.— Parmelee  v.  Price,  208  111.  644, 
70  NE  725  [aff  105  111.  A.  271];  Hlg- 
glns  T.  Lanslngh.  154  111.  801,  40  NB 
362  (holding  that,  where  the  owner 
of  an  equity  of  redemption  In  land 
mortgaged  beyond  its  value  assigned 
It  for  the  benefit  of  creditors,  and 
afterward,  with  the  cooperation  of 
his  creditors  organized  a  cemetery 
corporation,  and  caused  the  land  to 
be  conveyed  to  it,  the  company  as- 
suming payment  of  the  mortgage, 
which  exceeded  the  value  of  the  land, 
and  Issuing  all  Its  stock  to  the  as- 
signor and  persons  whom  he  named, 
the  issue  of  the  stock  in  exchange 
for  the  equity  was  not  without  con- 
sideration, and  was  valid  as  to  the 
corixtration  itself,  and  as  to  those 
of  its  stockholders  and  creditors  who 
had  notice  of  the  transaction  when 
their  rights  were  acquired);  Winston 
V.  Dorsett  Pipe,  eta,  Co.,  129  111.  64, 
21  NB  614,  4  LRA  607;  Bouton  v. 
Dement,  128  111.  142,  14  NB  62;  Union 
Mut.  Li.  Ins.  <3o.  v.  Frear  Stone  Mfg. 
Co..  97  111.  637,  37  AmR  129;  Potter 
v.  Sterling  Vehicle  Co.,  177  111.  A. 
568;  Ross  v.  Sayler,  104  111.  A.  19. 


Ind. — Bent  v.  Underdown,  166  Ind. 
516,  60  NB  807;  Bruner  V.  Brown, 
139  Ind.  600.  38  NB  318. 

Iowa. — Bagen  v.  Smith,  118  Iowa 
25,  84  NW  964;  Callanan  v.  Windsor, 
78  Iowa  198,  42  NW  662. 

Md. — Baltimore  City  Qranite  Roof- 
ItiK  Co.  V.  Michael.  54  Md.  65. 

Minn. — ^Deadwood  First  Nat.  Bank 
V.  Gustln  Minerva  Cons.  Min.  Co.,  42 
Minn.  827,  44  NW  198,  18  AmSR  510, 
6  LRA  676. 

Mo. — Woolfolk  V.  January.  181  Mo. 
620,  33  SW  432;  Hill  V.  Atoka  Coal, 
eto.,  Co..  124  Mo.  153.  25  SW  928,  82 
SW  111;  St.  Louis  Charcoal  Co.  v. 
Moore,  178  Mo.  A.  692.  698,  162  SW 
746  [clt  Cyc];  Roll  v.  St  Louis,  etc.. 
Smelting,  etc.,  Co.,  62  Mo.  A.  60. 

Nebr. — ^Dickinson  v.  Kline,  96  Nebr. 
486,  148  NW  141. 

N.  J.— Arnold  v.  Searing,  78  N.  J. 
Bq.  262,  67  A  831;  Ooodnow  V.  Amer- 
ican Writing  Paper  Cki.,  72  N.  J.  Bq. 
646,  648,  66  A  607  [aff  73  N.  J.  Bq. 
692,  69  A  1014]  Felt  Cycl;  Hebberd 
V.  Southwestern  Land,  etc.,  Co.,  66 
N.  J.  Bq.  18,  86  A  122. 

N.  T. — Southworth  v.  Morgan.  206 
N.  T.  293,  98  NB  490,  61  LRANS  66 
[rev  143  App.  Div.  648,  128  NTS 
196];  Barr  v.  New  York,  etc.,  R.  Co., 
126  N.  Y.  263,  26  NB  146;  Christen- 
sen  V.  Bno.  106  N.  Y.  97.  12  NB  648. 
60  AmR  429;  Dickerson  v.  Appleton, 
128  App.  Dlv.  90S,  108  NYS  298  [aff 
195  N.  Y.  507  mem.  88  NB  1117 
meml:  Insurance  Press  v.  Montauk 
Fire  Detecting  Wire  Co.,  88  App.  Div. 
269.  82  NYS  104  [aff  178  N.  Y.  628, 
70  NB  1100];  Thompson  v.  Knight, 
74  App.  Dlv.  816,  77  NYS  699;  Flynn 
v.  Brooklyn  City  R.  Co.,  9  Appi  Dlv. 
269.  41  NYS  666  [aff  158  N.  Y.  493, 
63  NE  520];  Otter  v.  Brevoort  Petro- 
leum Co.,  50  Barb.  247;  Miller  v. 
University  Magasine  Co.,  10  Misc. 
>11.  30  NYS  969. 

Oh. — Orton  v.  EMson  Reduction 
Mach.  Co..  27  Oh.  CIr.  Ct  107  [aff  76 
Oh.  St.  580  mem.  SO  VE  1126  mem]. 

Or. — Grants  Pass  Hardware  Co.  v. 
Calvert  71  Or.  108,  142  P  589,  675 
[quot  Cyc]. 

Pa. — McDowell  v.  Lindsay,  213  Pa. 
691.  63  A  130. 

Tenn. — Divine  v.  Universal  Sewing 
Mach.  Motor  Attachment  Co.,  (Ch. 
A.)  38  SW  93  (holding  that  where 
the  rights  of  creditors  were  not  in- 
volved, offlcers  of  a  corporation  or- 
ganized for  the  manufacture  of  a 
patented  article  of  ptirely  speculative 
value,  who  in  good  faith  and  with 
the  assent  of  the  other  stockholders 
gave  their  time,  skill,  and  means  in 
developing  the  business  of  the  corpo- 
ration, and  placing  it  on  a  firm  finan- 
cial footing,  in  consideration  of  a 
transfer  to  them  of  a  portion  of  un- 
issued stock  which  had  no  present 
marketable  value,  were  not  liable  to 
the  corporation  for  the  par  value  of 
the  stock ) 

Tex. — San  Antonio  St  R.  Co.  v. 
Adams,  (Civ.  A.)  26  SW  689. 

Va. — ^Martin  v.  South  Salem  Land 
Co.,  94  Va.  28.  26  SB  691. 

Wash. — Gold  Ridge  Mln..  etc..  Co, 
V.  Rice,  77  Wash.  384,  187  P  lOOl; 
Krisch  V.  Inter-State  Fisheries  Co., 
89  Wash. -381,  81  P  856. 

Wis. — ^Wells  V.  Green  Bay,  etc.. 
Canal  Co.,  90  Wis.  442,  64  NW  69; 
WhltehlU  V.  Jacobs.   76  Wis.  474,  44 


NW  680. 

Eng.— Webb  v.  Shropshire  R.  Co., 
[1898]    8  Ch.  307,   7  ERC  382. 

See  also  infra  {   696. 

[a]  "Th«  mis  seema  to  be  astob. 
iiahed  that  between  stockholders  one 
cannot  be  legally  called  upon  to  make 
good  any  shortage  In  value  between 
assets  and  the  nominal  par  value  of 
the  stock,  when  his  stock  Is  Issued 
under  a  contract  with-  the  company 
as  full  paid,  whether  as  a  bonus  or 
for  property  at  an  overvaluation, 
when  the  issue  is  consented  to  by  all 
the  stockholders.  It  is  a  bargain 
between  the  contracting  parties, 
which,  in  the  absence  of  fraud,  they 
cannot  abrogate.  They  may  let  in 
one  to  participate  in  dividends,  and 
thus  reduce  what  they  would  have 
on  that  accot|nt  and  decrease  their 
share  of  the  assets  on  final  distribu- 
tion, but  they  are  dealing  with  their 
own  property,  and  so  long  as  they  do 
not  divide  any  part  of  the  paid-in 
capital,  they  may  contract  to  appor- 
tion dividends,  property  payable,  and 
also  the  assets,  among  asamany  as 
they  choose,  subject  to  the  rights  of 
creditors."  Ooodnow  v.  American 
Writing  Paper  Co.,  72  N.  J.  Bq.  646, 
649,  66  A  607  (aS  78  N.  3.  Bq.  692, 
69   A  10141. 

Aetloa  vr  ooxporatloa  to  zwoorac 
payvMKt  see  infra  {  610. 

71.  Arnold  v.  Searing,  78  N.  J.  BSq. 
262,  67  A  831;  Goodnow  v.  American 
Writing  Paper  Co.,  72  N.  J.  Bq.  646, 
648,  66  A  607  [aff  73  N.  J.  Bq.  692,  69 
A  1014]  [clt  Cfyc];  Hebberd  v.  South- 
western Land,  etc.,  Co.,  66  N.  J.  Ba. 
18,  86  A  122;  Christensen  v.  Bno,  106 
N.  Y.  97,  12  NB  648,  60  AmR  429. 

7a.  Christensen  v.  Bno.  106  N.  T. 
97,  12  NB  648.  60  AmR  429  (holding 
that  if  a  corporation,  with  the  as- 
sent of  all  the  stockholders,  issues 
stock  as  a  gratuity  to  stockholders 
who  have  been  called  upon  to  pay 
calls  on  their  original  subscriptions 
In  excess  of  what  was  expected,  the 
transaction  is  binding  upon  the  cor- 
poration according  to  the  intention. 
and  it  cannot  hold  the  stockholders 
liable  on  the  stock);  Southworth  v. 
Morgan,  205  N.  Y.  293.  98  NB  490, 
51  LRANS  56  [rev  on  other  grounds 
143  App.  Dlv.  648,  128  NYS  1961. 

73.  Kenton  Furnace  R,,  etc.,  Co.  v. 
McAlpln,  5  Fed.  737;  Kryger  v.  An- 
drews, 65  Mich.  405,  35  NW  246.  To 
substantially  same  effect  see  Lantz  v. 
Moeller.  76  Wash.  429,  136  P  687,  60 
LRANS  68:  Re  Crow's  Nest  Pass 
Hardware  Co..  (Alta.)  16  DomLR  44, 
27  WestLR  35,  supra  S  594;  In  re 
Owen  Sound  Dry  Dock,  etc.,  Co.,  Ltd., 
21  Ont.  349.  (holding  that  where  a 
joint-stock  limited  liat>illty  company, 
being  indebted  in  a  small  amount, 
which  was  afterward  bald  off,  and 
having  at  the  time  assets  worth  more 
than  double  the  amount  of  its  issued 
stock  and  all  other  liabilities,  allotted 
a  .number  of  shares  to  its  stockhold- 
ers at  a  discount  and  subsequently 
the  company  was  freshly  Incorpo- 
rated with  the  shares  so  issued 
treated  as  fully  paid  ui>i  and  after- 
ward falling  into  dtffloultles.  was  put 
into  liquidation,  these  stockholders 
were  not  liable  as  contributories). 

As  antaat  sradltors  see  infra 
XII,  D. 

74.  See  supra  {  594. 
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There  is  a  difference,  however,  between  the  powers 
of  a  eorporation  and  the  authority  of  its  directors 
&nd  officers.  Even  though  a  corp>oration  may,  with 
the  ecmsent  of  the  stockholders,  issue  its  stock  with- 
out payment  of  the  par  value,  the  directors  or  offi- 
cers have  no  power  so  to  do  unless  authorized,  and 
their  agreement  to  receive  from  subscribers  less 
than  the  par  value  of  their  subscriptions  will  not 
be  binding  either  on  the  eorporation  or  on  its 
assignee  or  receiver." 

[i  605]  (c)  Under  Constitational  and  Statntoiy 
Provixioiu — aa.  Express  or  Implied  ProUbitioiis. 
To  prevent  the  issue  of  watered  stock,  and  particu- 
larly for  the  purpose  of  protecting  persons  who 
may  purchase  stock  and  persons  who  may  become 
creditors  of  corporations  on  the  faith  of  their  capi- 
tal stock,  which  takes  the  place  of  the  personal 
liability  of  members  in  the  case  of  ordinary  part- 
nerships and  unincorporated  associations,  statutes 
have   been   enacted  in  most  jurisdictions,  and  in 


many  states  constitutional  provisions  have  been 
adopted,  regulating  the  issue  of  stock  and  requiring 
payment  therefor.  These  provisions  vary  in  the 
different  jurisdictions,  and  even  where  they  are  sub- 
stantially the  same  ther^  is  some  conflict  as  to  their 
construction  and  effect.^*'  In  many  jurisdictions 
there  are  statutes  which  in  varying  tends,  either  ex- 
pressly or  by  clear  implication,  require  that  stock 
shall  be  paid  for  in  full  at  its  par  value,  either  in 
money  or  in  property,  labor,  or  services,  and  ex- 
pressly or  impliedly  prohibit  its  issue  except  on 
such  payment  or  agreement  to  pay,  unless  the  case 
comes  within  some  exception  in  the  statute ;''  and 
of  course  a  corporation  cannot  legally  issue  stock  in 
violation  of  such  a  statute  or  enter  into  an  agree- 
ment with  subscribers  or  purchasers  which  will  be 
valid  as  against  creditors  or  dissenting  stockholders 
that  the  stock  issued  shall  be  full  paid  on  payment 
of  less  than  the  par  value,"  although,  if  the 
agreement  is  executed,  the  stock  issued  in  vio- 


n.  V.  a. — Sturgres  V.  stetson,  23 
F.  Caa.  No.  13.568,  1  Biss.  Z«6. 

Ind. — Clow  V.  Brown,  160  Ind.  186, 
48  NB  1034.  49  NB  1067. 

Uo. — McDanlel  v.  Harvey,  61  Mo. 
A.  198. 

N.  Y. — Points  V.  Wabash  R.  Co., 
107  N.  Y.  213.  100  NE  721;  PUk  V. 
Chicago,   eta.  R.  Co.,   63  Barb.  513. 

S.  D. — ^Anderaon  v.  Scandia  Mln. 
Syndicate.  2S  8.  D.  668,  128  NW 
1016. 

Can. — ^North-West  Electric  Co., 
Ltd.  v.  Walsh,  29  Can.  S.  C.  33  [rev 
11  Han.  «2>]. 

Uan. — Colonial  Assur.  Co.  v.  Smith, 
23  Man.  243,  12  DomLR  113,  24  West 
LR  106. 

Ont — In  re  Manes  TallorinK  Co., 
Ltd.,  18  Ont.  L.  672,  11  OntWR  498, 
IS  OntWR  829. 

[a]  Power  ooastmed. — ^A  power 
conferred  by  charter  upon  directors 
to  sell  "notes,  bonds,  scrip,  and  cer- 
tificates for  the  payment  of  money 
or  property,"  etc.,  confers  no  power 
to  issue  shares  of  the  corporation  at 
less  than  par.  Sturees  v.  Stetson,  23 
F.  Cas.  No.  13,668,  1  Biss.  246,  262. 

78.  See  constitutional  and  statu- 
tory provisions;  and  cases  Infra  this 
and  subsequent  sections. 

77.     See    statutory    provisions. 

7&  U.  S. — Klskadden  v.  Steinle, 
203  Fed.  376,  121  CCA  569  (Ohio 
rule). 

Ala, — Montkomery  Iron  Works  v. 
Roman.  147  Ala.  434.  41  S  811; 
Monteomery  Iron  Works  v.  Capital 
City  Ins.  Co.,  137  Ala.  134,  34  S  210; 
Roman  v.  Dlramick,  116  Ala.  233,  22 
S  109. 

Conn.' — Rosoff  v.  Gilbert  Transp. 
Co.,  221  Fed.  972  (under  Connecticut 
statute). 

111. — Moore  V.  U.  S.  One  Stave  Bar- 
rel Co..  238  in:  644,  87  NE  686,  128 
AmSR  163. 

Iowa. — Sykefl  Pure  Food  Cider  Co., 
157  Iowa  601,  138  NW  664;  State 
Trust  Co.  V.  Turner,  111  Iowa  664, 
82  NW  1029,  68  L,RA  136;  Boulton 
Carbon  Co.  v.  Mills,  78  Iowa  460,  43 
NW  290.  5  ^.RA  649. 

Ky, — ^Kentucky  Mut.  Inv.  Co.  ▼. 
Schaefer,  120  Ky.  227.  86  SW  1098.  27 
KyL  657;  Riley  v.  Masonic  Joint 
Stock  Co.,  9  Ky.  Op.  673. 

Mich. — ^McBryan  v.  Universal  BL 
Co„  130  Mich.  Ill,  89  NW  683,  97 
AmSR  463. 

Minn. — ^Axford  v.  Western  Syndi- 
cate Inv.  Co.,  170  NW  687;  De  la 
Motte  V.  Northwestern  Clearance  CJo., 
126  Minn.  197,  148  NW  47;  Shaw  v. 
SUIsht.  107  Minn.  162,  119  NW  951, 
20  LRANS  1077;  Wallace  v.  Carpen- 
ter Electric  Heating:  iStg.  Co.,  70 
Minn.  321,  78  NW  189,  68  AmfiR  630; 
Rogers  v.  Gross,  67  Minn.  224,  69 
NW  894  (holding  that  the  statute 
prohibited  an  agreement  with  sub- 
scribers that  for  each  share  paid  for 
a  certificate  for  two  or  more  shares 


should  be  issued);  Courtney  v. 
Georger,  221  Fed.  602  [aff  228  Fed. 
869,  143  CCA  267]  (under  Minnesota 
statute). 

Mo. — Schneider  v.  Johnson,  161  Mo. 
A.  376.  148  SW  78. 

N.  H. — KlmbaU  v.  New  England 
Roller-Orate  Co.,  69  N.  H.  486,  46  A 
268. 

N.  J. — Morton  v.  Timken,  48  N.  J. 
L.  87,  2  A  783;  Tooker  v.  National 
Sugar  Refining  Co.,  80  N.  J.  Eq.  306, 
84  A  10;  Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
raff  82  N.  J.  Eq.  364,  91  A  1063]; 
Carver  v.  Southern  Iron,  etc.,  Co., 
78  N.  J.  Eq.  81,  78  A  240;  McCarter 
V.  Pitman,  etc..  Gas  Co.,  74  N.  J.  Eq. 
266,  69  A  211:  Honeymon  v.  Haughey, 
((7h.)  66  A  682;  Ecuadorian  Assoc  v. 
Ecuador  Co..  71  N.  J.  Eki.  757,  66  A 
1061  [aft  70  N.  J.  Eq.  277,  61  A  4811; 
Easton  Nat.  Bank  v.  American  Brick, 
etc,  Co..  70  N.  J.  Eq.   732,  64  A  917, 

8  LRANS  271,  10  AnnCas  84:  Easton 
Nat.  Bank  v.  American  Brick,  etc., 
Co.,  70  N.  J.  Eq.  732,  64  A  1096; 
See  v.  Heppenheimer,  69  N.  J.  Eq. 
36,  61  A  843;  Volney  v.  Nixon,  68 
N.  J.  Eq.  606,  60  A  189:  Donald  v. 
American  Smelting,  etc.,  Co.,  62  N.  J. 
Eq.  729,  48  A  771,  1116;  Edgerton  v. 
Electric  Impr.,  etc.,  Co.,  60  N.  J.  Eq. 
354,  23  A  640:  Kraft  V.  Grlfton  Co.. 
82  App.  Div.  29,  81  NYS  438  (under 
New  Jersey  statute). 

N.  T.— Gamble  v.  Queens  County 
Water  Co.,  123  N.  T.  9%,  26  NB  201, 

9  LRA  527  frev  62  Hun  166,  6  NYS 
124];  Knowlton  v.  Congress,  etc., 
Spring  Co.,  67  N.  Y.  618;  B.  &  C. 
Electrical  Constr.  Co.  v.  Owen,  176 
App.  Div.  399,  163  NYS  31;  Berger  v. 
National  Architects'  Bronse  Co..  173 
App.  Div.  680,  160  NYS  331;  Zelaya 
Mln.  Co.  V.  Meyer,  8  NYS  487,  488 
(holding  that,  where  a  corporation, 
to  Induce  iwrsons  to  subscribe  for  its 
original  capital  stock,  offered  the 
stock  at  thirty  per  cent  less  than  Its 
par  value,  the  scheme  and  contracts 
of  subscription  founded  on  it  were 
ultra  vires  and  unenforceable  under 
U  [1848]  c  40  i  10,  providing  that 
the  capital  stock  "shall  all  be  paid 
in,  one-half  thereof  within  one  year, 
and  the  .other  half  thereof  within 
two  years,  from  the  incorporation  of 
said  company,  or  such  corporation 
shall   be   dissolved"). 

Oh. — Gates  v.  Tippecanoe  Stone 
Co..  67  Oh.  St.  60,  48  NE  286,  63  Am 
SR  706. 

S.  D. — Anderson  v.  Scandia  Mln. 
Syndicate.  26  S.  D.  668,  128  NW  1016. 

Tenn. — Jones  v.  Whltworth,  94 
Tenn.  602,  30  SW  736;  Morrow  v. 
Nashville  Iron,  etc,  Co.,  87  Tenn. 
262,  10  SW  496.  10  AmSR  658.  3  LRA 
37. 

Utah. — Rolapp  v.  Ogden,  etc.,  R. 
Co..   37  Utah   540.   110   P  364. 

Wash. — Davles  v.  Ball.  64  Wash. 
292.  116  P  833,  AnnCasl914B  760: 
Adamant    Mfg.    Co,    v.    Wallace,     1< 


Wash.  614,  48  P  416;  Manhattan 
Trust  Cto.  V.  Seattle  Coal,  etc.,  Co., 
16  Wash.  499,  48  P  333,  737;  Coler 
V.  Tacoma  R.,  etc,  Co.,  66  N.  J.  Bq. 
347,  64  A  413,  108  AmSR  786  [rev 
64  N.  J.  Eq.  117,  63  A  6801  (con- 
struing Washington  constitution  and 
decisions). 

W.  Va.— Howard  v.  NationfJ  Tel. 
Co.,  182  Fed.  216  (under  W.  Va.  Code 
c  68  ]  24,  providing  that  corporate 
stock  shall  not  be  sold  at  less  than 
par,  except  by  a  vote  of  three  fourths 
of  ai:  outstanding  stock  after  notice 
of  meeting  to  vote  on  resolution 
therefor) ;  Insurance  Press  v.  Mon- 
tauk  Fire  Detecting  Wire  Co.,  108 
App.  Div.  872,  93  NYS  134  (under 
West  Virginia  statute). 

Wis. — Whitewater  Tile,  etc,  Mfg. 
Co.  V.  Baker,  142  Wis.  420,  126  NW 
984;  First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1,  86  NW  604,  87  AmSR 
841;  Merrill  Nat  Bank  v.  Illinois, 
etc.  Lumber  Co..  101  Wis.  247,  77 
NW  185;  Hinckley  v.  Pflster,  83  Wis. 
64,  63  NW  21;  Gogebic  Inv.  Co.  v. 
Iron  Chief  Mln.  Co.,  78  Wis.  427,  47 
NW  726,  23  AmSR  417;  Clarke  v. 
Lincoln  Lumber  Co.,  69  Wis.  666,  18 
NW  492. 

Wyo. — Tuttle  V.  Rohrer,  23  Wyo. 
805.    149   P   857,   168  P  27. 

Eng. — Famatina  Dev.  Corp.,  Ltd. 
V.  Bury,  [1910]  A.  C.  439  [a«  [1909] 
1  Ch.  764];  Welton  v.  Saftery,  [18971 
A.  C.  299  [aft  [1896]  1  Ch.  265]  (even 
though  the  articles  of  association  at- 
tempt ultra  vires  to  empower  the 
directors  to  allot  shares  at  a  dis- 
count); Ooregum  Gold  Mln.  Co.,  Ltd.' 
V.  Roper,  [1892]  A.  C.  126,  7  ERC 
644;  Dominion  of  Canada  General 
Trading,  etc..  Syndicate  v.  Brlg- 
stocke,  [1911]  2  K.  B.  648;  Hong 
Kong,    etc..    Gas   Co.    v.    Glen,    [1914] 

I  Ch.  627;  In  re  Home,  etc.,  Inv., 
etc.,  Co.,  Ltd.,  [1912]  1  Ch.  72;  Mosely 
V.  Kotfyfonteln  Mines,  Ltd.,  [1904]  2 
Ch.  108;  In  re  Weymouth,  etc..  Steam 
Packet  Co.,  [1891]  1  Ch.  66;  In  re 
New  Eberhardt  Co.,  43  Ch.  D.  118;  In 
re  London  Celluloid  Co.,  39  Ch.  D.  190; 
In  re  Almada,  etc,  Co.,  38  Ch.  D  415: 
In  re  Addlestone  Linoleum  Co.,  37 
Ch.  D.  191;  In  re  Railway  Time 
Tables  Pub.  Co.,   43  VTkXy.  Reps  117. 

Can. — North-West  Electrlo  Co., 
Ltd.  V.  Walsh,  29  Can.  S.  C.  S3  [rev 

II  Man.   629]. 

Man. — Colonial  Assur.  Co.  v.  Smith, 
23  Man.  243,  12  DomLR  118,  24  West 
LR  105;  In  re  Jones,  etc.  Electric 
Co.,  18  Man.  649. 

N.  S. — Borden  v.  Stanford.  48  N.  8. 
532,  21  DomLR  209  (but  the  act  of 
1912  authorises  a  company  to  abpro- 
priate  in  commissions  to  subscribers 
ten  per  cent  of  what  It  should  other- 
wise have  in  Its  treasury  as  capital 
derived  from  their  subscriptions). 

Ont. — Re  Modem  House  Mfg.  Co., 
29    Ont.    L.    266,    4    OntWN    1667,    14 
DomLR  267  [aff  on  equal  division  28^ 
Ont.   L.   237,   4   OntWN   861,   12   Doil^ 
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lation  of  the  statute  may  be  valid  and  the  agree- 
ment that  it  shall  be  treated  as  full  paid  may  be 
binding  cm  the  corporation.^  When  payment  of 
the  par  value  of  shares   is  required  by  statute, 


partially  paid-up  shares  eannot  be  made  paid-up 
shares  by  allowance  of  a  discount  to  the  amount 
unpaid  thereon."*  A  very  comm<Ki  constitutional  or 
statutory  provision,  varying  somewhat  in  language 


LR  217]  (recOKnlzing  rule):  Re  Mc- 
GIU  Chair  Co.,  26  Ont.  U  2S4.  S  Ont 
WN  1074.  21  OntWR  921,  6  DomLR 
73;  Lindsay  v.  Imperial  Steel,  etc., 
Co..  21  Ont.  L.  375.  1  OntWN  930.  16 
OntWR  408,  16  OntWR  105;  Re  Clin- 
ton Thresher  Co.,  20  Ont  L.  566.  15 
OntWR  646;  Re  LiOite  Ontario  Nav. 
Co..  18  Ont.  L.  354.  18  OntWR  1032; 
Re  Wiarton  Beet  Sugar  Mfg.  Co..  10 
Ont.  L..  219,  6  OntWR  687;  Molntyre 
V.  McCracken,  1  Ont.  A.  1  rrev  on 
other  errounds  1  Can.  S.  C.  4791;  Re 
Matthew  Quy  Carrlase,  etc,  Co..  S 
OntWN  902,  21  OntWR  842,  1  Dom 
liR  642. 

Que. — Dorchester  Electric  Co.  v. 
Thompson.  48  Quei.  Super.  471,  24 
DomLjl  373,  22  Revdejur  27  (cannot 
Issue  stock  as  a  bonus). 

Sask. — Re  The  City  Cold  Storage 
Co.,  Ltd.,  30  DomLR  674,  86  WestLR 
136. 

[a]  A  ataitatc  (Civ.  Code  ^  427), 
authorizing  a  corporation  to  pur- 
chase, hold,  transfer,  and  convey 
such  real  and  iiersonal  property  as 
the  legitimate  purposes  of  the  corpo- 
ration may  require,  does  not  Include 
unissued  stock  and  does  not  authorize 
a  sale  thereof  at  less  than  par  In 
violation  of  a  statute.  Anderson  v. 
Scandla  Min.  Syndicate,  26  S.  D.  668, 
188  NW  1016. 

[b]  The  provlao  In  tlie  MliiaMot* 
•tetate  that  "any  railroad  or  ex- 
clusively manufacturing  corporation 
may  Issue  and  dispose  of  such  an 
amount  of  specitU,  preferred,  or  full 
paid  stock  as  may  be  deemed  ad- 
visable by  Its  board  of  directors,"  is 
not  an  exception  to  a  preceding  pro- 
hibition and  does  not  authorize  a 
manufacturing  corporation  to  issue 
Its  stock  as  fully  paid  up  and  sell 
the  same  for  less  than  par  and  on 
such  terms  as  the  board  of  directors 
may  deem  advisable.  Wallace  v. 
Carpenter  Electric  Heating  Mfg.  Co., 
90  Minn.  821,  73  NW  189,  68  AmSR 
S30. 

[c]  Zb  H«w  Tork  (1)  Stock  Corp. 
L.  }  66  (6  Consol.  L.  [1909]  c  59) 
provides  as  follows:  '7^o  corpora- 
tion shall  Issue  either  stock  or  bonds 
except  for  money,  labor  done  or 
property  actually  received  for  the 
use  and  lawful  purposes  of  such  cor- 
poration. Any  corporation  may  pur- 
chase any  property  authorized  by  Its 
certlflcate  of  Incorporation,  or  neces- 
sary for  the  use  and  lawful  purposes 
of  such  corporation,  and  may  issue 
stock  to  the  amount  of  the  value 
thereof  In  payment  therefor,  and  the 
stock  80  Issued  shall  be  full  paid 
stock  and  not  liable  to  any  further 
call,  neither  shall  the  holder  thereof 
be  liable  for  any  further  payment 
under  any  of  the  provisions  of  this 
Chapter:  and  In  the  absence  of  fraud 
In  the  transaction  the  judgment  of 
the  directors  as  to  the  value  of  the 
property  purchased  shall  be  conclu- 
sive; and  in  all  statements  and  re- 
ports of  the  corporation,  by  law  re- 
quired to  be  published  or  flled,  this 
stock  shall  not  be  stated  or  reported 
as  being  Issued  for  cash  paid  to  the 
corporation,  but  shall  be  reported  as 
Issued  for  property  purchased"). 
This  was  formerly  Stock  Corp.  L.  (L. 

t  18901  c  564)  {  42,  as  amended  by 
,.  (1892)  o  688;  L.  (1901)  c  864.  The 
amendment  of  1901  struck  out  from 
the  original  statute  the  words  "No 
stock  snail  be  Issued  for  less  than 
Its  par  value"  after  the  flrst  sen- 
tence, inserted  by  the  amendment  of 
1892,  and  added  the  last  sentence  as 
to  the  purchase  of  property.  (2) 
Statute  not  repealed  by  Pub.  Serv. 
Commn.  L.  {  66  see  Peo.  v.  Second 
DIst.  Public  Serv.  Commn.,  168  App. 
Dlv.  261,  148  NTS  148.  (S)  The 
Oeneral  Manufacturing  Act  of  1848. 
c  40,  as  amended  by  L.   (1863)   c  333 


(made  applicable  to  water  companies 
organized  under  L.  [1873]  c  787,  as 
amended  by  L.  [18731  c  214)  provided 
(t  2)  that  the  trustees  of  corpora^ 
tlons  formed  thereunder  might  pur- 
chase property  necessary  for  their 
business,  and  issue  stock  to  the 
amount  of  the  value  thereof  in  pay- 
ment, and  the  stock  so  issued  should 
be  declared  and  taken  to  be  full-paid 
stock,  and  not  liable  to  any  further 
calls,  but  did  not  in  express  terms 
require  the  stock  to  be  issued  at  Its 
par  value  only;  and  it  was  neverthe- 
less held  that  the  statute  meant 
"that  the  amount  of  the  nominal  or 
par  value  of  the  stock  must  be  put 
against  the  value  of  the  property 
purchased,"  and  that  a  corporation 
had  no  power  under  that  act  to  issue 
Its  stock  In  payment  for  purchased 
property  at  less  than  its  par  value. 
Gamble  v.  Queens  County  Water  Co., 
123  N.  T.  91,  106,  25  NB  201,  9  LRA 
527  [rev  62  Hun  166,  5  NYS  124].  To 
same  effect  National  Tube- Works  Co. 
v.  Oilfillan,  124  N.  Y.  302,  26  NB 
638;  Douglass  v.  Ireland,  78  N.  Y. 
100;  Knowlton  v.  Congress,  etc.. 
Spring  Co.,  57  N.  T.  518;  Zelaya  Mln. 
Co.  V.  Meyer.  8  NYS  487  (under  L. 
[1848]  c  40  t  10,  providing  that  the 
capital  stock  shall  be  paid  in,  one 
half  thereof  within  one  year  and  the 
other  half  thereof  within  two  years, 
from  incorporation,  or  the  corpora- 
tion should  be  dissolved).  (4)  The 
construction  placed  upon  the  act  of 
1848  in  Gamble  v.  Queens  County 
Water  Co.,  supra,  seems  to  be  equally 
applicable  to  {  55  of  the  presant 
Stock  Corporation  Law  (supra)  the 
language  of  which  is  in  this  particu- 
lar substantially  the  same— may 
"issue  stock  to  the  amount  of  the 
value  thereof  in  payment  therefor." 
(5)  Under  the  act  of  1892  corpora- 
tions were  expressly  prohibited  from 
issuing  their  capital  for  less  than 
Its  par  value  and  a  stockholder  pay- 
ing less  than  par  was  liable  to  cred- 
itors for  the  difference.  Thompson 
V.  Knight,  74  App.  Dlv.  316,  77  NYS 
699.  And  see  Trent  Import  Co.  v. 
Wheelwright.  118  Md.  249,  84  A  643 
(construing  the  New  York  statute  of 
1892).  (6)  But  it  was  held  that  the 
liability  to  creditors  was  personal  to 
them,  and  the  stockholder  Incurred 
no  liability  to  the  corporation,  or  to 
its  assignee  for  the  benefit  of  cred- 
itors, for  more  than  he  agreed  to 
pay.    Thompson  v.  Knight,  supra. 

[d]  Partiotilar  trnii— otlons  or 
mgttmaumtm  la  violation  of  stat. 
nte^d)  Under  the  Now  Jersey 
statute  requiring  that  stock  shall 
be  fuliy  paid  tor,  either  in  prop- 
erty or  cash,  a  domestic  corporation 
cannot  Issue  debentures  for  sale  at 
ninety-three  cents  on  the  dollar  with 
the  privilege  to  the  holders  to  con- 
vert them  into  preferred  stock  at  sev- 
enty cents  on  the  dollar.  Carver  v. 
Southern  Iron,  etc.,  Co.,  78  N.  J.  Eq. 
81.  78  A  240.  (2)  Oeneral  Corpora- 
tion Act  t  60  (P.  L.  [1896]  p  294). 
authorizing  gas  companies  to  issue 
their  capital  stock  for  property  pur- 
chased from,  or  labor  supplied  by,  a 
construction  company  to  the  amount 
of  the  value  of  the  property  or  serv- 
ices so  received,  requires  that  the 
value  received  by  the  company  shall 
be  equal  to  the  amount  of  stock  Is- 
sued for  It.  McCarter  v.  Pitman, 
etc..  Gas  Co.,  74  N.  J.  Eq.  265,  69  A 
211.  (8)  Under  the  provision  of  the 
New  jersey  Stock  Corporation  Law, 
that  nothing  but  money  shall  be  con- 
sidered as  payment  of  any  part  of 
the  capital  stock  of  any  corporation, 
except  where  stock  Is  Issued  in  pay- 
ment of  property  purchased  by  the 
corporation,  and  necessary  for  its 
benefit,  the  issue  by  the  corporation 
of  stock  to  be  given  as  a  bonus  on 


the  sale  of  the  corporation's  bonds 
for  their  par  value  is  illegal,  and  will 
be  restrained  at  the  suit  of  a  stock- 
holder notwithstanding  the  fact  that 
the  capital  stock  of  the  corporation 
is  impaired,  and  that  the  par  value 
of  the  bonds  Is  all  that  the  bonds,  to- 
gether with  the  stock  as  a  bonus, 
are  worth.  Kraft  v.  Griffon  Co.,  82 
App.  Dlv.  29,  81  NYS  488. 

[e]  Oontnet  not  in  Tiol«tioa  of 
•tatntcu— In  the  southern  district  of 
New  Tork  It  was  held  that  a  con- 
tract by  a  corporation  of  Minnesota, 
representing  sugar  refiners,  to  issue 
to  plaintiff  full-paid  shares  of  Its 
stock,  in  consideration  for  which 
plaintiff  agreed  to  sell  a  certain  part 
of  such  snares  to  retail  merchants 
for  par  value  In  cash,  to  give  them 
other  shares  as  a  bonus,  and  to  es- 
tablish relations  with  them  by  which 
a  ooOperatlve  business  should  be  con- 
ducted In  the  manufacture,  distribu- 
tion, and  sale  of  refined  sugar,  could 
not  be  held  void  as  a  matter  of  law, 
as  in  violation  of  the  Minnesota 
statute  providing  that  corporations 
having  capital  stock  divided  into 
shares,  unless  specifically  authorized, 
should  not  Issue  any  shares  for  a 
less  amount  to  be  actually  paid  In 
on  each  share  than  the  par  value  of 
the  shares  first  Issued,  nor  as  against 
public  policy,  because  In  fraud  of 
subscribers  to  the  stock.  Holman  v. 
Thomas,  178  Fed.  S76,  102  CCA  176 
[rev  171   Fed.   2191. 

[f]  .Xa  'Mnglatti,  under  the  Com- 
panies Clauses  Acts  (1846,  1863,  1867, 
1889),  a  corporation  governed  by 
those  acts  could  issue  both  original 
and  new  shares  at  a  price  less  than 
their  par  value.  Statham  v.  Brigh- 
ton Mar.  Palace,  etc,  Co.,  [1899]  1 
Ch.  199. 

[g]  St  BBfland;  payment  of  oom- 
Buiwlon,  Olaoonnt,  or  aUowwiee  to 
■nlMoriber. — (l)  By  the  Companies 
Consolidation  Act  of  1908,  {  89  subs 
2,  it  Is  provided  tnat,  except  as  au- 
thorized In  subs  1  (which  authorises 
payment  of  a  commission  when  dis- 
closed in  the  prospectus  or  statement 
in  lieu  of  a  prospectus  flled  with  the 
registrar  of  companies),  "no  company 
shall  apply  any  of  its  shares  or  cap- 
ital money  either  directly  or  Indi- 
rectly In  payment  of  any  commis- 
sion, discount,  or  allowance,  to  any 
person  In  consideration  of  his  sub- 
scribing for  any  shares  of 
the  company,  or  procuring 
subscriptions  .  .  .  for  any  shares 
in  the  company;"  and  of  course  pay- 
ments or .  allowances  In  violation  of 
the  prohibition  are  ultra  vires  and 
Illegal.  Dominion  of  Canada  Gen. 
Trading,  etc..  Syndicate  v.  Brig- 
stocke,  [1911]  2  K.  B.  648;  Keating 
▼.  Parlnga  Cons.  Mines,  18  T.  L.  R. 
266  (under  a  similar  provision  In  the 
Companies  Act  of  1900).  (2)  This 
statute  applies  to  private  as  well  as 
to  public  companies.  Dominion  of 
Canada  Gen.  Trading,  etc.  Syndicate 
V.  Brigstocke,  supra.  (3)  But  under 
a  similar  prohibition  In  the  Compa- 
nies Act  of  1900,  It  was  held  that 
where,  in  order  to  raise  working  cap- 
ital, a  company  offered  shares  at  par 
to  appellant  and  certain  other  per- 
sons, with  an  option  to  take  further 
shares  at  par  within  a  certain  time. 
and  appellant  subscribed  for  the 
Hhares,  and  afterward'  sought  to  ex- 
ercise his  option  to  take  at  par  fur- 
ther shares,  the  market  price  of 
which  had  arisen  to  a  premium,  the 
transaction  was  not  In  violation  of 
the  statute.  Hllder  v.  Dexter.  [1902] 
A.  C.  474. 

78.  See  cases  In  preceding  note 
and  Infra  {i  609-611.       , 

aa  In  re  Ontario  Bzpress,  etc 
Co.,  21  Ont.  A.  648  [app  quashed  24 
Can.  S.  C.  718]   (holding  that  an  at- 
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in  the  different  states,  is  that  no  eorporation  shall 
issue  stock  except  for  money  paid,  labor  done,  or 
property  actually  received,  and  that  all  fictitious 
issue  or  increase  of  stock  shall  be  void.^^  Snch  a 
provision  dearly  makes  it  ultra  vires  and  illegal 
for  the  directors  or  oflScers  of  a  corporation,  or  the 
eorporation  itself,  even  by  vote  of  all  the  stock- 


holders, unless  it  comes  within  some  exception  or 
proviso,"  to  issue  or  to  agree  to  issue  its  capital 
stock  in  the  first  instance,"  either  without  any  con- 
sideration at  all  or  for  such  an  inadequate  consid- 
eration, whether  in  money  or  in  property,  labor  or 
services,  as  to  bring  the  case  within  the  prohibi- 
tion.^   In  some  jurisdictions  the  prohibition  is  con- 


tempt to  make  partially  i>ald-up 
■hares  In  the  capital  stock  of  a  com- 
pany paid-up  snares,  by  an  allow- 
ance of  a  discount  to  the  holders 
thereof.  Is  prima  facie  llletral,  and  a 
proviso  In  the  act  of  Incorporation, 
nhat  no  by-law  for  the  allotment  or 
sale  of  stbck  at  any  greater  discount 
than  what  has  been  previously  au- 
thorised at  a  general  meeting,"  is  not 
vide  enoush  to  impliedly  authorize 
the  allowance  of  such  a  discount  on 
■bares  which  were  originally  .sub- 
scribed for  at  their  full  nominal 
value). 
81.    See  statutory  proTlsiona. 

83.  A.  li«8chen,  etc.,  Roi>e  Co.  v. 
Allen,  187  Fed.  977,  110  CCA  316 
(mining  corporations  excepted  by 
UlUs  St.  Annot.   [Colo.1    19  681-Sg3). 

83L  On  iBoreMM  of  nook  see  Infra 
XII,  d; 

stock  lamwd  anA  i-saonnlraft  by 
eoiporatloa  see  infra  i  ti». 

Issue  for  f«lly  wdd  skaMS  mwe- 
nadacad.  see  Infra  I  641. 

84.  U.  S. — Shumpert  v.  National 
State  Bank  of  Columbia, .  281  -  Fed. 
>2.  145  CCA  270;  In  re  L.  M.  Alle- 
man  Hardware  Co.,  172  Fed.  Sll 
(rev  on  other  grounds  181  Fed.  810, 
104  CCA  320):  In  re  Wyoming  Val- 
ley Ice  Co..  IBS  Fed.  787,  794  Volt 
Cyc];  Altenberg  v.  Grant,  8B  Fed. 
34B,  29  CCA  186  (under  Kentucky 
constitution,  supra  note  81>;  New 
Castle  Northern  R.  Co.  v.  Simpson, 
21  Fed.  633. 

Ala.— Mlnge  v.  Clark,  190  Ala.  388, 
«7  S  510;  Floyd  v.  State,  177  Ala, 
U9.  59  S  280;  State  v.  Citizens 
Light,  etc.,  Cq^  172  Ala.  232,  65  S 
193;  Crow  v.  Florence  Ice,  etc.,  Co., 
143  Ala.  541,  39  S  401;  Smith  v.  Ala- 
bama Fruit  Orowlng,  etc.,  Assoc.  123 
Ala.  538,  26  S  232;  Roman  v.  Dlm- 
mlck,  115  Ala.  233,  22  S  109;  Ala- 
bama Nat.  Bank  v.  Halsey,  109  Ala. 
19S,  19  S  522;  Beltman  v.  Stelner,  98 
Ala.  241,  13  S  87;  Parry  v.  Tuska^ 
loosa  Cotton-Seed  Oll-MUI  Co.,  93 
Ala.  364,  9  S  217;  Blyton  Land  Oo. 
V.  Birmingham  Warehouse,  etc.,  Co., 
92  Ala.  407.  9  S  129.  26  AmSR  65. 
12  LRA  307;  Parsons  v.  Joseph,  92 
Ala  403,  8  S  788;  Williams  v.  Evans, 
87  Ala.  726.  6  S  702.  6  LRA  218;  Fltz- 
patrlck  V.  Dispatch  Pub.  Co..  83  Ala. 
£04.  2  S  727. 

CSll. — 'R.  H.'  Herron  Co.  v.  Shaw. 
Its  Cal.  668.  133  F  488.  AnnCaBl915A 
1265;  Corlelyou  v.  Imperial  Land  Co.. 
168  Cal.  373.  104  P  695:  Vermont 
Uarble  Co.  v.  Decles  Oranlte  Co..  136 
Cal.  579,  67  P  1067,  87  AmSR  143,  66 
LRA  728;  Kellerman  v.  Maler,  116 
Cal.  416.  48  P  377:  Jefferson  v. 
Hewitt,  108  Cal.  624.  87  P  638;  Stein 
T.  Howard.  66  Cal.  616.  4  P  662. 

Colo. — Bivens  v.  Hull,  68  Colo.  338. 
145  P  694:  Arkansas  River  Land, 
etc.  Co.  V.  Farmers'  L.  &  T.  Co..  13 
Colo.  687.  22  P  054. 

Del. — ^EIlls  V.  Penn  Beef  Co.,  80  A 
6(6. 

Ky.— Bennett  v.  Stuart.  161  Ky. 
2(4.  170  SW  642. 

,  La. — ^Webre  v.  C3hrist,  180  La.  460, 
ii  8  145;  Dilzell  Engineering,  etc.. 
Co.  V.  Lehmann,  120  La.  273.  46  S 
138. 

Mo. — ^Davis  V.  A.  W.  Rlewe  Archi- 
tectural Realty,  etc..  Co.,  241  Mo. 
268.  146  SW  424;  Van  Cleve  v.  Ber- 
key,  148  Mo.  109.  44  SW  743.  42  LRA 
5»3;  Woolfolk  V.  January.  131  Mo. 
tit.  33  SW  432;  Garrett  v.  Kansas 
CUy  Coal  Hln.  Co.,  113  Mo.  330.  20 
SW  966,  36  AmSR  713;  McDanlel  v. 
Harvey.  61  Mo.  A.  198. 
^  Uont.— Kelly  v.  Clark,  21  Mont. 
Ml.  63  P  969,  69  AmSR  668,  42  LRA 

vZl. 

_,.M.  T. — Lamphere  v.  Lang,  167  App. 
»lv.  306.  141  NTS  »67  [rev  on  other 


grounds  218  N.  T.  686,  108  NB  82]; 
Haule  V.  Consumers'  Park  Brewing 
Co..  150  App.  Dlv.  682,  136  NTS.900 
tapp  dlsm  211  N.  T.  578  mem,  106 
NB  1086];  Stevens  v.  Episcopal 
Church  History  Co..  140  App.  Div. 
670,  125  NYS  678;  Ersfeld  v.  Exner. 
128  App.  Dlv.  186,  112  NYS  661; 
Rathbone  v.  Ayer.  121  App.  Div.  365, 
106  NYS  1041  rrev  on  other  grounds 
196  N.  Y.  503  mem.  89  NE  1111 
memi;  Brooklyn  Heights  Realty  Co. 
V.  Kurta,  116  App.  Dlv.  74.  100  NYS 
723;  Herbert  v.  .Duryea,  34  App.  Dlv. 
478,  64  NYS  311  latt  164  N.  T.  696. 
68  NE  1088];  BaldwlnsvUIe  First 
Nat.  Bank  v.  Cornell,  8  App.  Dlv. 
427.  40  NYS  860;  Trent  Import  Co. 
v.  Wheelwright.  118  Md.  249,  84  A 
543  (under  N.  Y.  Stock  Corp.  L.  {  42. 
Bupra  note    78    [c]    (1)). 

OkL — Lee  v.  Cameron.  169  P  17; 
Webster  v.  Webster  Refining  (%..  36 
Okl.   168,   128  P  261,   47   LRANS   697. 

Pa. — Gearhart  v.  Standard  Steel 
Car  Co..  223  Pa.  386.  72  A  699;  Ma- 
maux  v.  Union  Casualty  Ins.  Co..  24 
Fa.  Dlst.  828:  Oom.  v.  Reading  Tract. 
Co..  25  Pa.  (Do.  166,  4  Dauph.  Co.  82 
(aff  204  Pa.  151,  53  A  766]. 

S.  D. — Chambers  v.  Mittnaoht,  23 
S.  D.  449.  122  NW  434;  Rogers  V. 
Gladiator  Gold  Min.,  etc.,  <>>.,  21  S. 
D.  412.  113  NW  86. 

Tex. — San  Antonio  Irr.  Co.  v. 
Deutschmann.  102  Tex.  201.  105  SW 
486,  114  SW  1174;  Kanaman  v.  Ga- 
hagan,  (Civ.  A.)'  186  SW  619;  Com- 
monwealth Bonding,  etc..  Ins.  Co.  v. 
Cnirry,  (Civ.  A.0  183  SW  1;  Rich  v. 
Park.  (Civ.  A.)  177  SW  184;  Houston 
F.  &  M.  Ins,  Co.  V.  Swain.  (Civ.  A.) 
114  SW,  149;  Cole  V.  Adams.  19  Tex. 
Civ.  A.' 607,  49  SW  1062;  Mathis  v. 
Pridham,  1  Tex.  Clv.  A.  68,  20  SW 
1015.  , 

Utah. — iRolopp  V.  Ogden.  etc..  R. 
Co^  37  Utah  646.  110  P  864. 

Wash. — ^Fox  V.  Seattle  Contract 
Copper  Co..  98  Wash.  567,  168  P 
185;  Manhattan  Trust  Co.  v.  Seat- 
tle Coal,  etc.,  Co..  16  Wash.  499. 
48  P  333,  737;  Coler  v.  Tacoma  R.. 
etc..  Co..  66  N.  J.  Eq.  347.  54  A  413. 
103  AmSR  786  [rev  64  N.  J.  Bq.  117. 
53  A  680]  (construing  Washington 
constitution  and   statute). 

Wis. — ^Whitewater  Tile,  etc.,  Mfg. 
Co.  V.  Baker,  142  Wis.  420,  126  NW 
984;  First  Ave.  Land  Co.  v.  Parker. 
Ill  Wis.  1,  86  NW  604.  87  AmSR 
841;  Merrill  Nat.  Bank  v.  Illinois, 
etc..  Lumber  Co..  101  Wis.  247.  77 
NW  185iHlnokley  v.  Pnster,  83  Wis. 
64,  63  NW  21;  Wood  v.  Union  Gos- 
pel Church  Bldg.  Assoc.,  63  Wis.  9, 
22  NW  758;Clarke  v.  Lincoln  Lum- 
ber Co.,  69  Wis.  656,  18  NW  492. 

Wyo. — Tuttle  V.  Rohrer,  28  Wyo. 
306,  149  P  857.  163  P  27. 

[a]  Agraemants  and  transaetlonB 
prohibited. — Under  such  provisions  it 
has  been  held  that  the  following 
agreements  and  transactions  are  pro- 
hibited and  illegal:  (1)  An  agree- 
ment by  a  corporation  to  pay  the 
purchase  money  of  stock  sold  by  a 
stockholder  to  a  third  person.  Shum- 
pert V.  National  State  Bank  of  Co- 
lumbia, 231  Fed.  82.  146  CCA  270 
(South  Carolina  statute).  (2)  An 
agreement  to  issue  "five  dollars  of 
stock  for  one  dollar  of  subscrip- 
tion." Williams  V.  Evans,  87  Ala, 
726.  726.  6  S  702.  6  LRA  218.  (3) 
An  agreement  by  a  corporation  to 
repay  to  a  purchaser  of  shares  of  its 
capital  stock,  in  dividends,  an 
amount  equal  to  the  amount  paid 
therefor:  Smith  v.  Alabama  Fruit 
Growing,  etc..  Assoc.  123  Ala.  638. 
26  S  232.  (4)  An  Increase  of  two 
dollars  of  stock  for  each  one  dollar 
to  be  paid  therefor.  Alabama  Nat. 
Bank  V.  Halaey,   lot  Ala.   196,  19  S 


622.  (6)  An  issue  of  additional 
shares  of  stock  to  the  stockholders 
as  a  stock  dividend  because  of  an 
alleged  increase  in  the  value  of  the 
property  In  which  the  original  stock 
is  invested.  Fitzpatrlck  v.  Dispatch 
Pub.  Co..  83  Ala.  604,  2  S  727;  Cole 
V.  Adams.  19  Tex.  Clv.  A.  507,  49 
SW  1062.  (6)  An  issue'  of  stock  to 
a  person  simply  on  an  agreement 
that  he  will  sell  certain  of  it  and 
turn  the  proceeds  over  to  the  cor- 
poration. Cortelyou  v.  Imperial 
Land    Oo..    156    Cal.    373.    104    P   695. 

(7)  An   Issue  of  stock  of  a  railroad 
company  on  payment  by  a  note  con-  . 
dltloned    on    the    completion    of    the 
road  within  a  given  time.     Jefferson 
v.    Hewitt.    103    Ol.    624.    37    P    638. 

(8)  An  original  issue  of  stock  on 
credit  at  less  than  half  its  par  value. 
Perry  v.  Tuskaloosa  Cotton-Seed  Oil- 
Mill  Co.,  93  Ala.  364,  9  S  217.  (9)  A 
contract  between  plaintiff  and  de- 
fendants, who  were  Interested  In  a 
corporation,  that  plaintiff  should  sell 
over  thirty  thousand  dollars  par 
value  of  the  stock  of  the  corpora- 
tion for  five  •  thousand  dollars,  and 
that  for  his  services  he  should  re- 
ceive stock  of  the  i>ar  value  of  fifty 
thousand  dollars.  Bivens  v.  Hull, 
58  Colo.  338,  145  P  694.  (10)  An 
agreement  between  a  corporation  and 
the  wife  of  the  principal  stockholder 
that.  In  consideration  of  her  Joining 
In  a  conveyance  of  the  homestead 
and  other  property  In  which  she 
owned  an  lnc)ioate  dower  Interest  in 
payment  for  stock  in  the  corporation, 
the  corporation  would  return  to  her. 
on  the  sale  of  the  property,  o  her 
property  of  equal  value.  Davis  v.  A. 
W.  Rlewe  Architectural  Realty,  etc.. 
Co.,  241  Mo.  256,  145  SW  424.  (11) 
Giving,"  directly  or  Indirectly,  a  re- 
bate on  the  price  of  stock.  Mamaux 
V.  Union  Casualty  Ins.  Co..  24  Pa, 
Dlst.  828.  (12)  A  contract  by  a 
mining  corporation  to  Issue  stock  to 
a  person  in  payment  for  services 
rendered  to  another  individually  In. 
aiding  him  to  dispose  of  the  stock  of 
the  corporation  and  In  making  as- 
say&  Rpgers  v.  Gladiator  Gold  Min., 
etc.,  Co..  21  S.  D.  412.  113  NW  86. 
(13)  A  bond  given  by  a  corporation 
to  a  subscriber  for  or  a  purchaser  of 
stock,  binding  the  corporation  to 
pay  back  to  him  all  or  any  part  of 
the  amount  paid  by  him  for  the  stock 
in  dividends  or  otherwise.  Smith  v. 
Alabama  Fruit  Growing,  etc,  Assoc, 
123  Ala.  688,  26  S  232;  Jorguson  v. 
Apex  Gold  Mines  Co.,  74  Wash.  248. 
133  P  465,  46  LRANS  637.  (14>  An 
issue  of  stock  for  property,  labor,  or 
services  at  a  valuation  grossly  or 
Intentionally  in  excess  of  the  par 
value  of  the  stock.  Elyton  Land  Co. 
V.  Birmingham  Warehouse,  etc..  Co., 
92  Ala.  407,  9  S  129.  25  AmSR  66,  12 
LRA  307;  Parsons  v.  Joseph.  92  Ala. 
403.  8  S  788;  R.  H.  Herron  Co.  v. 
Shaw.  166  Cal.  668.  133  P  488.  Ann 
Casl916A  1266;  Garrett  v.  Kansas 
City  Coal  Min.  Co..  113  Mo.  830,  20 
SW  965.  35  AmSR  713.  See  infra 
(  648  et  seq.  (16)  It  Is  a  violation 
of  the  provision  of  the  Stock  CoriJO- 
ratlon  Law.  that  no  corporation  shall 
Issue  stock  except  for  money,  labor 
done,  or  property  actually  received, 
to  issue  stock  and  deposit  It  with  a 
trust  company,  so  that  when  sales 
thereof  are  made  for  the  corpora- 
tion, deliveries  can  be  made  by  the 
trust  company.  Brooklyn  Heights 
Realty  Co.  v.  Kurtz,  116  App.  Div. 
74.  100  NYS  728.  (16)  Where,  after 
the  issuance  of  shares  sold  at  the 
highest  market  price,  the  market 
price  becomes  reduced,  the  Issuance 
of  an  additional  number  of  shai>es. 
without     oonslderatlon,     merely     to 
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straed,  either  in  itself  or  in  connection  with  other 
provisions,  as  requiring  payment  of  the  par  value  of 
the  stock,  either  in  money  or  in  property,  labor,  or 
services,*^  while  in  others  it  is  held  that  it  does  not 


prevent  a  corporation  from  selling  and  issuing  its 
stock  in  good  faith  for  a  consideration  which  is  not 
fictitious,  although  it  is  less  than  the  par  value  of 
the  stock,'*  subject,  however,  in  some  jurisdictions. 


equalize  the  prices,  so  that  the  stock 
already  purchased  should  cost  no 
more  than  that  to  be  purchased  at 
the  reduced  price, ,  is  in  violation  of 
Civ.  Code  i  359,  jprovldlng  that  "no 
corporation  shall  issue  stock  or 
bonds  except  for  money  paid,  labor 
done,  or  properly  actually  received," 
and  the  certificates  for  such  addi- 
tional number  of  shares  issued  to 
present  stockholders,  without  any 
new  consideration,  are  void,  and  the 
persona  receiving  them  do  not  there- 
by become  stockholders,  nor  make 
themselves  liable  to  creditors  of  che 
corporation  as  for  an  unpaid  sub- 
scription. Kellerman  v.  Maier,  116 
Cal.  416,  424,  48  P  377. 
'  [b]  XnoTMia*  of  capital  stock  by 
odnlng  to  aasats  astliiiataa  -value  of 
good  wllL — Action  by  board  of  di- 
rectors in  attempting  to  increase 
capital  stock  by  adding  to  corirarate 
assets  one  hundred  and  twenty-five 
thousand  dollars  for  good  will  Is 
illegal  and  void,  Coleman  y.  Booth, 
2«8  Mo.  64,  186  SW  1021. 

[c]  Oa  roorraDUatloii. — The  di- 
rectors of  a  reorg^anized  banking 
corporation  cannot  receive  in  pay- 
ment of  their  stock  subscriptions 
the  certificates  of  shares  in  the  old 
corporation  which  have  no  money 
value.  Mcl>anle]  v.  Harvey,  61  Mo. 
A.  198. 

[d]  OrMttlon  of  new  ooipoiatlon. 
—(1)  The  acts  of  persons  interested 
In  a.  corporation  in  creating  a  new 
corporation  for  the  sole  rurpose  of 
Increasing  the  stock  of  the  old  cor- 
poration, the  Increase  being  purely 
fictitious,  and  the  new  corporation 
possessing  no  assets  except  the  stock 
in  the  old  corporation,  is  a  viola- 
tion of  Const.  (1901)  S  234,  prohibit- 
ing the  "flotitlous  increase  of  stock" 
of  corporations,  and  Is  also  violative 
of  general  law  Irrespective  of  the 
constitutional  prohibition.  State  v. 
Cltixens'  Light,  etc.,  Co.,  172  Ala. 
232,  66  S  193.  (2)  But  there  is  no 
fraudulent  or  flctitious-  Increase  of 
stock  in  the  creation  of  a  new  cor- 
poration and  the  issuance  to  the 
stockholders  of  the  old  corporation 
of  two  shares  of  the  stock  of  the 
new  corporation  for  one  share  in  the 
old.  where  the  stock  of  the  old  cor- 
poration has  an  actual  value  of 
double  its  par  value.  State  v.  Citi- 
zens'   Light,    etc.,    Co.,    supra. 

[e]  In  Fannsylvania  (1)  the  con- 
stitution declares  that  no  corpora- 
tion shall  issue  stock  or  bonds  ex- 
cept for  money,  labor  done,  or  money 
or  property  actually  received;  and 
all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void:"  Const, 
art  16  (  7.  (2)  It  has  been  held  that 
this  section  is  not  self -executing. 
Tetter  v.  Delaware  Valley  R.  Co.. 
206  Pa  486,  66'  A  67.  (3)  But  the 
act  of  April  29,  1874  (P.  L.  p  73), 
as  amended  by  the  act  of  April  17, 
1876  (P.  L.  p  30),  providing  generally 
for  the  creation  of  corporations  for 
various  purposes,  gives  effect  to  the 
provision    by    declaring    (8    17)    that 

no  such  corporation  shall  issue 
either  bonds  or  stock  except  for 
money,  labor  done  or  money,  or 
property  actually  received,  and  all 
fictitious  increase  of  stock,  or  in- 
debtedness In  any  form  shall  be 
void."  Gearhart  v.  Standard  Steel 
Car  Co..  223  Pa.  385,  72  A  699;  Shan- 
non v.  Stevenson.  173  Pa.  419,  34  A 
218.  (4)  And  the  act  of  May  7,  1887 
(P.  L.  p  94)  was  enacted  to  carry 
the  provision  into  effect  In  relation 
to  railroad  companies.  This  act  in 
effect  provides  that  "no  railroad  cor- 
poration" In  the  commonwealth  shall 
issue  any  of  Its  capital  stock  for 
money  for  a  less  amount  than  the 
full  par  value  of  each  share  actu- 
ally paid  In.  etc.  ((  46):  and  that  It 
shall    not    Issue   stock    for   labor   or 


property  received  until  after  the  fil- 
ing in  the  office  of  the  secretary  of 
the  commonwealth  of  the  sworn 
statement  prescribed  by  the  statute 
as  to  the  labor  or  property  received, 
the  prices  paid,  the  value,  etc.  (S 
46).  Provision  is  made  for  enforce- 
ment of  the  act  by  proceedings  by 
the  attorney-general  in  the  name  of 
the  commonwealth,  on  complaint  of 
a  stockholder  or  of  citizens  resident 
in  the  territory  traversed  by  the 
railroad  or  the  traffic  of  which  will 
be  affected,  etc.  (9  48);  and  it  is 
made  a  misdemeanor  for  directors 
or  certain  prescribed  officers  of  rail- 
road companies  to  do  certain  acts  in 
violation  of  the  statute  (J  49).  For 
cases  construing  and  applying  these 
provisions  see  Tetter  v.  Delaware 
Valley  R.  Co.,  206  Pa.  485,  56  A  57; 
Cheetham  v.  McCormick,  178  Pa,  186, 
35  A  631;  Com.  v.  Bell,  22  Pa.  Dlst. 
811;  In  re  Pittsburg,  etc.,  R.  Co.,  15 
Pa.  Dlst  603,  32  Pa  Co.  321,  9 
Dauph.  Co.  21  (opinion  of  attorney- 
general);  Com.  V.  Buffalo,  etc.,  R. 
Co.,  11  Pa  Dlst.  750,  26  Pa.  Co.  635; 
Com.  V.  Pittsburg,  etc.,  R.  Co.,  82  Pa. 
Co.  401,  9  Daupn.  Co.  190;  Com.  v. 
Reading  Tract.  Co.,  25  Pa,  Co.  156, 
683,  4  Dauph.  Co.  82  [aff  204  Pa.  151. 
63  A  755].  (6)  Traction  companies 
and  street  railroad  companies  are 
within  the  prohibition.  Cheetham  v. 
McCormick.  178  Pa.  186,  36  A  631: 
Shepp  V.  Norristown  Pass.  R.  Co.,  2 
Pa.  Dlst.  679,  13  Pa.  Co.  254_;  Com.  v. 
Reading  Tract.  Co.,  26  Pa.  Co.  156.  4 
Dauph.  Co.  82  [aff  204  Pa.  161,  63  A 
756].  (6)  The  constitutional  provi- 
sion and  the  act  of  1874,  as  amended 
by  the  act  of  1976  (supra),  make  It 
Illegal  for  a  corporation  to  enter 
into  a  contract  with  a  person  by 
which  the  latter  enters  into  Its  em- 
ployment for  a  certain  yearly  salary 
and  the  setting  aside  of  a  stated 
amount  of  stock  to  be  paid  for  out 
of  its  earnings.  Gearhart  v.  Stand- 
ard Steel  Car  Co.,  223  Pa.  386,  72  A  699. 
(7)  Valuable  recipes  or  formulas  for 
baking  crackers  and  making  other 
products  of  flour,  not  patented  or  se- 
cret, are  not  "property"  within  the 
meaning  of  the  constitution  and  the 
act  of  1874,  for  which  a  corporation 
may  Issue  stocks  or  bonds.  Mackey 
Baking  Co.  v.  Mackey,  19  Pa.  Dlst. 
893.  (8)  It  seems  to  have  been  held 
that,  under  the  constitution  and  the 
act  of  1874,  a  corporation  may  issue 
stock  in  payment  for  labor  or  serv- 
ices bona  fide  to  be  thereafter  ren- 
dered. Shannon  v.  Stevenson,  173 
Pa.  419,  34  A  218  (but  in  this  case 
the  contract  had  been  executed.  See 
supra  i  699).  (9)  The  constitutional 
provision  cuid  the  statute  of  1887 
make  it  illegal  for  persons  to  form  a 
traction  company  to  operate  the  road 
of  a  street  railroad  company  under 
a  lease  from  the  latter  and  to  issue 
all  the  stock  of  such'  traction  com- 
pany to  themselves  in  payment  for 
an  agreement  with  the  street  railroad 
company  for  such  lease,  in  which 
agreement  they  have  no  Interest 
separate  and  apart  from  the  pro- 
posed organization  of  the  traction 
company.  Com.  v.  Reading  Tract. 
Co..  26  Pa.  Co.  166,  683,  4  Dauph.  Co. 
82  raff  204  Pa.  151,  53  A  755].  (10) 
Under  such  provisions  a  railroad 
company,  organized  upon  the  basis 
of  the  purchase  of  the  property  and 
franchises  of  another  railroad  com- 
pany, cannot,  based  upon  estimates 
of  possible  future  earnings,  issue  in 
payment  therefor  stock  In  an  amount 
exceeding  the  actual  cash  .  value  of 
the  property  and  franchises  ac- 
quired. Com.  V.  Bell.  22  Pa.  Dlst. 
811.  (11)  A  new  railroad  corpora- 
tion, formed  upon  the  purchase  of 
the  property  and  franchises  of  an- 
other railroad  company  is  without 
power  to  issue  stock  for  any  amount 


larger  than  that  which  the  o>.d  cor- 
poration was  authorized  to  have. 
Com.  V.  Bell,  supra.  (12)  The  rem- 
edy by  suit  by  the  attorney-general 
prescribed  by  the  act  of  1887  (su- 
pra) is  exclusive  and  no  suit  can  be 
maintained  by  stockholders  against  a 
corporation  to  declare  stock  Issued  In 
violation  of  the  statute  invalid. 
Tetter  v.  Delaware  Valley  R.  Co.,  206 
Pa.  486,  66  A  67,  (13)  As  to  remedy 
by  suit  by  attorney-general  see  infra. 
:    646. 

▼alnaUon  of  proparty,  Ubor,  or 
■exvlcsa  see  infra  i  648  et  seq. 

86.  Ala.— Floyd  v.  State,  177  Ala. 
169,  69  S  280;  State  v.  Citizens  Light, 
etc.,  Co..  172 'Ala.  232,  66  S  193; 
Roman  v.  Dimmick,  115  Ala.  238.  22 
S  109:  Alabama  Nat  Bank  v.  Halsey, 
109  Ala.  196,  19  S  522;  Perry  v. 
Tuskaloosa  Cotton-Seed  Oll-MlII  Co., 
98  Ala.  364,  9  S  217:  Elyton  Land 
Co.  V.  Birmingham  Warehouse,  etc. 
Co.,  92  Ala.  407,  9  S  129,  26  AmSR 
66,  12  LRA  «07;  Williams  v.  Evans. 
87  Ala.  726,  6  8  702,  6  LRA  218. 
But  see  Nelson  v.  Hubbard,  96  Ala. 
238,  11  8  428,  17  LRA  ^76  (ap- 
parently to  the  contrary). 

Colo. — Blvens  v.  Hull,  68  Colo.  338, 
146   P  694. 

Ky.— Taylor  vl  Citizen*  Oil  Cc 
182  Ky.  360,  206  BW  644;  Bennett  v. 
Stuart  161  Ky.  264,  170  SW  642; 
Altenberg  v.  Grant  86  Fed.  S46,  29 
<X;A  186  (Onder  Kentucky  constitu- 
tion, supra  note  81). 

La. — ^Webre  v.  Christ,  ISO  La.  4B0, 
58  S  145;  Dilzell  Engineering,  etc.. 
Co.  V.  Lehman,  120  La.  273,  46  S  138. 

Mo. — Van  C;leve  v.  Berkey,  14S 
Mo.  109,  44  SW  748.  42  LRA  E93; 
Woolfolk  V.  January,  131  Mo.  620, 
83  SW  432;  Oarrett  v.  Kansas  City- 
Coal  Mln.  Co..  113  Mo.  330,  20  SW 
965,    36   AmSR  718. 

Mont — Kelly  v.  CHark,  21  Mont. 
291,  63  P  969,  69  AmSR  668,  42  LRA 
621. 

N.  T. — ^Trent  Import  Co.  v.  Wheel- 
wright 118  Md.  249,  84  A  643  (under 
N.  T.  Stock  Corp.  L.  i  42,  supra. 
note  78  [c]. 

Utah. — Rolapp  v.  Ogden,  etc.,  R. 
Co.,   37  Utah  640,  110  P  364. 

Wash. — Color  v.  Tacoma  R.,  etc., 
Co.,  66  N.  J.  Eq.  847,  64  A  413.  lOS 
AmSR  786  frev  64  N.  J.  Bq.  117.  5S 
A  680]  (under  Washington  constitu- 
tion and  statute). 

88.  U.  S. — Memphis,  etc.,  R.  Co. 
V.  Dow,  120  U.  a.  287,  7  SCt  482,  3<^ 
L.  ed.  595  (under  Arkansas  consti- 
tution In  relation  to '  railroad  com- 
panies); Scott  V.  Abbott  160  Fed. 
673.  87  CCA  475  [cerUorari  den  212 
U.  S.  671.  29  SCt  682,  63  L.  ed.  6651 
(under  Missouri  constitution  and 
statute);  Lake  St  El.  R.  Co.  v. 
Ziegler,  99  Fed.  114,  39  CCA  431 
(under  Illinois  constitution  and  stat- 
ute relating  to  railroad  companies): 
Sioux  City,  etc.,  R.  Co.  v.  Manhattan 
Trust  Co.,  92  Fed.  428,  34  CCA  431. 

Cal. — O'Dea  v.  Hollywood  Ceme- 
tery Assoc,  164  Cal.  68,  97  P  1; 
Stein  V.  Howard,  66  CaX.  616,  4  P 
662;  Smith  v.  Ferries,  etc..  R.  Co.,  5 
Cal.  Unrep.  Cas.  889,  51  P  710;  Cali- 
fornia Trona  Co.  v.  Wilkinson,  20 
Cal.  A.  694,  702,  130  P  190  (where 
it  was  said:  "The  design  of  said 
provisions  is  among  other  things,  \.<y 
prevent  the  corporate  stock  of  a 
corporation  from  being  transferred 
or  disposed  of  by  it  without  a  suffl- 
cient  consideration,  either  in  the 
form  of  money,  or  property  or  labor 
performed  for  it.  But  by  this  we 
are  not  to  be  understood  as  mean- 
ing a  consideration  equal  in  value 
with  the  stock,  for  we  do  not  think 
that  the  constitutional  inhibition  in- 
voked here  requires  such  a  consider- 
ation to  render  valid  the  issue  of 
stock  by  a  corporation.  If  there  is 
a  consideration  of  some  sort  and  the- 


For  Iat*r  omm*.  d«valopm*Bt«  and  oluuicaa  In  the  law  aes  cumnlatlve  Annotations,  same  title,  page  and  note  number. 
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to  a  possible  liability  to  or  for  the  benefit  of  cred- 
itors to  the  extent  to  which  the  stock  is  not  in  fact 
fnlly  paid  np."  -  Some  constitutional  provisions  have 
been  construed  to  mean  that  stock  cannot  be  issued 
as  fully  paid  so  as  to  relieve  the  holders  thereof  from 
snch  liability  until  it  has  been  paid  for  in  money*"* 
or  other  form  of  property;'"'  but  there  is  no  pro- 
hibition a^inst  the  issue  of  stock  as  partly  paid 
for.'"' 

[$  606]  bb.  Express  Grant  of  Power— (aa)  In 
QeneraL  Of  course  the  charter  of  a  corporation  or 
a  general  statute  may,  except  in  so  far  as  .pre- 
vented by  constitutional  provision,  expressly  grant 
the  power  to  issue  stock  for  less  than  its  par  value, 
and  snch  statutes  exist  in  some  jurisdictions  grant- 
ing the  power  either  to  coiporationfe  of  a  particular 
tlass,  or  to  corporations  generally,  subject  to  pre- 
scribed conditions  or  limitations. 


In  Virginia  eoiporations  were  formerly  prohib- 
ited from  issuing  their  original  capital  stock  for 
less  than  par;^°  but  undei  the  present  constitution 
and  statutes  enacted  in  pursuance  thereof  they  are 
now  gfiven  the  broadest  power  to  issue  stock  for 
money,  property,  labor,  or  stervices,  or  anything  the 
board  of  directors  may  determine  to  accept,  and  at 
any  price  and  on  any  terms  that  may  be  agreed 
upon,  provided  an  accurate  and  verified  statement 
of  the  plan  and  transaction  is  previously  filed  with 
the  state  corporation  commission,  as  provided  in  the 
statute;  and  when  stock  is  issued  as  full  paid,  and 
the  statute  is  complied  with,  the  transaction  is  valid 
and  binding  both  as  between  the  parties  and  as 
against  creditors  of  the  corporation,  however  great 
the  difference  between  the  par  value  of  the  stock 
and  the  value  of  the  consideration  received  there- 
for~ 


tsansactlon  is  one  that  is  intended 
to  redound  to  the  benefit  of  the  cor- 
poration in  the  prosecution  of  Its 
corporate  purposes,  then  we  should 
say  that,  so  far  as  are  concerned 
the  requirements  of  the  law  In  that 
regard,  the  consideration  Is  suffl- 
dcnt,  and,  in  a  sense,  adequate,  al- 
though It  may  not  be  equal  in  value 
to  that  of  the  stoclc").  . 

III. — Peo.  V.  Union  Cons.  BL  K.  Co., 
263  111.  32.  105  NB  12,  AnnCa8l915C 
388  (holding  that  the  constitutional 
and  statutory  prohibition  asalnst  the 
issuing  by  railroad  corporations  of 
stocks  or  bonds  except  for  money, 
labor,  or  property  actually  received, 
and  against  the  fictitious  Increase 
of  stock  or  indebtedness,  not  only 
prohibits  the  corporation  from  is- 
suing stocks  or  bonds  without  any 
consideration  whatever,  but  also  pro- 
hibits such  a  fraudulent  issue  of 
stocks  or  bonds.  In  excess  of  the 
consideration  received,  aa  would 
make  the  overissue  a  fraud  in  fact 
or  In  law,  but  the  overissue,  to  be 
unlawful,  must  be  made  with  a 
fraudulent  intent,  or  it  must  be  so 
In  excess  of  the  reasonable  value  of 
the  property  received  for  the  stocks 
or  bonds  that  the  law  would  imply 
fraud;  that  it  Is  not  a  violation  of 
the  constitution  and  statute  for  a 
railroad  corporation  to  Issue  and  sell 
its  stocks  and  bonds  to  raise  money 
to  build  its  road,  and  the  fact  that 
the  aggregate  of  the  stocks  and 
bonds  Issued  for  that  purpose  ex- 
ceeds the  actual  cost  of  construc- 
tion does  not  necessarily  render  the 
act  of  issuing  the  stocks  and  bonds 
ultra  vires  and  fraudulent);  Peoria, 
etc.,  R.  Co.  V.  Thompson,  103  III.  187. 

Tex. — -Mathls  v.  Pridham,  1  Tex. 
Ov.  A.  S8.  20  SW  1015. 

[a]  XMkdlac  eaaea. — ^Memphis,  etc., 
R.  Co.  V.  Dow,  120  U.  S.  287,  297,  7 
set  482.  30  L.  ed.  595  (holding  that 
the  constitution  of  Arkansas  provid- 
ing that  "no  private  corporation 
shall  issue  stocks  or  bonds,  except 
for  money  or  property  actually  re- 
ceived, or  labor  done;  and  all  fic- 
titious Increase  of  stock  or  Indebt- 
edness shall  be  void,"  was  not  in- 
tended to  make  the  validity  of  every 
issue  of  stock  or  bonds  by  a- private 
corporation  depend  upon  the  inquiry 
whether  the  money,  property,  or 
labor  actually  received  therefor  was 
of  equal  value  In  the  market  with 
the  stock  or  bonds  so  Issued,  or  to 
restrict  corporations,  acting  with  the 
approval  of  their  stockholders,  In 
the  exchange  of  their  stock  or  bonds 
for  money,  property,  or  labor  upon 
such  terms  as  tkey  may  deem  proper, 
provided  the  transaction  is  a  real 
one,  based  upon  a  present  consider- 
ation, and  having  reference  to  legiti- 
mate corporate  purposes,  and  is  not 
a  mere  device  to  evade  the  law:  and 
tluit  the  provision  therefore  did  not 
prevent  mortgage  bondholders  who 
had  bought  in  the  property  and  fran- 
chises of  a  corporation  upon  fore^ 
closure,  from  fixing  the  terms  upon 
which  they    would    surrender   those 


interests,  and  that  thev  might 
reorganize  upon  substantially  the 
same  t>a8ls  as  to  capital  stock  and 
bonded  Indebtedness  as  that  of  the 
old  corporation,  although  under  that 
arrangement  they  received  both 
stock  and  bonds  to  a  large  amount, 
of  which  the  amount  of  the  stock 
alone  was  sufficient  to  cover  the  full 
value  of  the  property,  rights,  and 
privileges  of  the  reorganized  com- 
pany); Peoria,  etc.,  R.  Co.  v.  Thomp- 
son, 103  111.  187  (holding  that  a 
similar  provision  in  Illinois  apply- 
ing to  railroad  companies  was  in- 
tended to  prevent  reckless  and  un- 
scrupulous speculators,  under  the 
guise  or  pretense  of  building  a  rail- 
road or  of  accomplishing  some  other 
legitimate  corporate  purpose,  from 
fraudulently  issuing  and  putting 
upon  the  market  t>onds  or  stocks 
that  do  not,  and  are  not  Intended  to, 
represent  money  or  property  of  any 
kind,  either  in  possession  or  in  ex- 
pectancy, the  stock  or  bonds  in  such 
case  being  entirely  fictitious;  that  it 
was  not  Intended  to  Interfere  with 
the  usual  and  customary  methods  of 
raising  funds  by  railroad  companies 
by  the  issue  of  their  stock  or  bonds, 
for  the  purpose  of  building  their 
roads,  or  of  accomplishing  other 
legitimate  corporate  purposes), 
[b]     Oa    reorganlaatioa. — Notwith- 


standing such  a  constitutional  pro- 
vision ft  has  been  held  that  stock 
and  bonds  in  a  railroad  company  is- 
sued in  pursuance  of  a  reorganiza- 
tion scheme,  in  exchange  for  stock 
and  bonds  of  another  corporation, 
the  property  of  which  the  Issuing 
corporation  was  organized  to  acquire, 
which  latter  bonds  were  not  shown 
to  be  Invalid,  would  not  be  held  to 
be  invalid  because  at  the  time  of  the 
exchange  the  cash  value  of  the 
physical  property  and  privileges  ac- 
quired by  the  reorganized  corpora- 
tion was  not  fully  equal  to  the  par 
value  of  the  securities  issued  in 
exchange  for  them.  Sioux  City,  etc., 
R.  Co.  V.  Manhattan  Trust  Co.,  92 
Fed.    428,    34    CCA    431. 

[c]  iMiia  of  stock  ••  boiUM. — On 
this  view  it  has  been  held  that  a 
corporation  owning  mining  claims  of 
unknown  value  does  not  violate  such 
a  constitutional  provision  as  those 
above  referred  to  by  Issuing  shares 
of  Its  stock  In  good  faith  as  a  bonus 
in  order  to  procure  a  loan  on  a 
mortgage  of  its  property  for  the 
purposes  of  development.  Califor- 
nia Trona  Co.  v.  Wilkinson,  20  Cal. 
A.   694,    130  P   190. 

87.  R.  H.  Herron  Co.  v.  Shaw,  165 
Cal.  668,  133  P  488,  AnnCasl915A 
1266;  Vermont  Marble  Co.  v.  Declez 
Granite  Co.,  136  Cal.  679,  67  P  1057, 
87  AmSR  143,  66  LRA  728.  See  infra 
XII,   D    et  seq. 

87M.  Scully  v.  Automobile  Finance 
Co.,  (Del.)  101  A  908. 

87V4.  Scully  V.  Automobile  Finance 
Co.,    (Del.)    101  A  908. 

87H-  Scully  V.  Automobile  Finance 
Co.,  (DeL)  101  A  908. 


88.  See  statutory  provisions;  and 
In  re  South  Mountain  Consol.  Mln. 
Co.,  6  Fed.  403,  7  Sawy.  30  (constru- 
ing a  statute  in  California  relating 
to  mining  corimratlons);  Bent  v.  Un- 
derdown,  156  Ind.  516,  60  NB  307; 
Reel  V.  Brammer,  66  Ind.  A.  180,  101 
NB  1043;  Ross  v.  Kelly,  36  Minn.  38, 
29  NW  591,  31  NW  219  (construing 
Gen.  St.  [1878]  c  34,  exempting  from 
further  assessment  stock  of  corpora- 
tions formed  for  '  the  business  of 
mining,  smelting,  reducing,  refining, 
and  working  ores  and  minerals,  etc. ) ; 
Statham  v.  Brighton  Mar.  Palace, 
etc.,  Co.,  [1899]  1  Ch.  199;  Webb  v. 
Shropshire  R.  C:o.,  [1893]  8  Ch.  307, 
7  ERC   382. 

89.  See  Code  (1887)  {{  1107,  1124, 
and  Barcus  v.  Gates,  89  Fed.  783,  33 
CCA  337  (the  issue  was  valid,  how- 
ever, as  between  the  parties) ;  Martin 
V.  South  Salem  Land  Co.,  94  Va.  28, 
26  SB  691  (agreement  not  to  require 
full  payment  void  as  against  subse- 
quent creditors  without  notice  but 
valid  as  against  creditors  with 
notice). 

90.  Monk  V.  Barnett,  113  Va.  636, 
75  SB  185;  Const  (1902)  {  167;  Code 
(1904)  I  1105e  par  9  (which  pro- 
vides as  follows:  "Subscriptions  to 
the  capital  stock  of  any  corporation 
may  be  paid  In  money,  land,  or  other 
property,  real  or  personal,  leases, 
options,  mines,  minerals,  miher^J 
rights,  patent  rights,  rights  of  way, 
or  other  rights  or  easements,  con- 
tracts, labor,  or  services;  and  there 
shall  be  no  individual  or  personal 
liability  on  any  sutwcrlber  beyond 
the  obligation  to  comply  with  such 
terms  as  he  may  have  agreed  to  in 
his  contract  of  subscription;  and  any 
corporation  may  adopt  such  plan  of 
financial  organization  and  may  dis- 
pose of  Its  stock  or  bonds  for  the 
purposes  of  its  Incorporation  at  such 
prices,  for  such  consideration,  and  on 
such  terms  and  conditions  as  it 
sees  fit:  provided,  however,  that  be- 
fore malting  any  issue  of  Its  stoclc 
or  bonds  It  shall  file  with  the  State 
Corporation  Commission  a  state- 
ment (verified  by  oath  of  the  presi- 
dent or  secretary  of  the  corporation, 
and  in  such  form  as  may  be  pre- 
scribed or  permitted  by  the  commis- 
sion), setting  forth  fully  and  ac- 
curately the  basis  or  financial  plan 
upon  which  such  stock  and  bonds 
are  to  be  Issued;  and  where  such 
basis  or  plan  Includes  services  or 
property  (other  than  money)  re- 
ceived or  to  be  received  by  the  cor- 
poration, such  statement  shall  ac- 
curately specify  and  describe  In  the 
manner  prescribed  or  permitted  by 
the  commission  the  services  and 
property,  together  with  the  valua- 
tion at  which  the  same  are  received, 
or  to  be  received,  and  the  judgment 
of  the  directors  as  to  the  value  of 
such  land  or  other  property,  real  or 
personal,  leases,  options,  mines,  min- 
eral rights,  patent  rights,  rights  of 
way,  or  other  rights  or  easements, 
contcacts,  labor,  or  services,  iq   "" 
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[i  607]  .  (1>b)  Oomplianoe  with  Statatory  Pro- 
visions. Where  a  statute  permits  a  corporation  to 
iasne  stock  at  less  than  par  under  certain  cir- 
cumatances  and  upon  certain  conditions,  it  is  ultra 
vires  and  illegal  for  it  to  do  so  except  under  such 
circumstances  and  upon  compliance  with  the  pre- 
scribed conditions.'^ 

Directory  provisions.  But  when  a  corporation  is 
given  the  power  to  sell  its  stock  at  less  than  par, 
such  a  sale  is  not  ultra  vires  and  void  because  of 
a  failure  to  con^>ly  with  mere  directory  provisions 
of   the   statute   prescribing  formalities  to   be  ob- 


abeence  of  fraud,  participated  In  by 
both  parties  to  the  transaction  shall 
be  conclusive.  For  any  violation  of 
this  section  the  offending  corporation 
shall  be  liable  to  a  fine  of  not  ex- 
ceeding one  thousand  dollars,  to  be 
Imposed  and  judgment  entered  there- 
for by  the  State  Corporation  Com- 
mission, and  shall  be  enforced  by  its 
process  ). 

OootplUAo*  witb  atatnt*  see  infra 
{    607.    . 

TalldltT  M  affaJaat  OB*aitos»  see 
Infra  XII,  D. 

'  91.  Kimball  v.  New  Bngland 
Roller  Orate  Co.,  69  N.  H.  485,  45  A 
263  (under  Pub.  St.  c  149  i  9,  pro- 
hibiting a  corporation  from  dispos- 
ing of  its  shares  at  less  than  par 
except  in  sales  of  shares  at  auction 
for  nonpayment  of  assessments,  and 
Pub.  St.  c  278  i  11,  declaring  that 
all  certificates  or  stock  Issued  when 
the  par  value  Is  not  fully  paid  shall 
be  void);  Anderson  v.  Scandla  Min. 
Syndicate,  26  S.  D.  568,  128  NW 
1016  (holding  that  under  Civ.  Code 
i  423,  as  amended  by  L.  [1907]  c 
104  {  4,  requiring  corporations  to 
Issue  certificates  of  stock  when  fully 
paid  up,  and  authorizing  them  to 
provide  In  their  by-laws  for  issuing 
certificates  prior  to.  full  payment, 
and  9  426,  providing  that  a  corpora- 
tion may  transfer  its  own  stock  pur- 
suant to  resolution  of  the  stockhold- 
^s  or  their  unanimous  consent.  In 
such  manner  and  for  such  price  as 
may  be  by  them  agreed  on,  the  di- 
rectors of  a  corporation  may  not 
without  the  consent  of  all  the  stock- 
holders disiMse  of  its  original  stock 
except  on  full  payment  of  its  par 
value,  or  under  provisions  for  Its 
payment  in  the  by-laws  of  the  cor- 
poration): Monk  V.  Bamett,  113  Va. 
635,  76  STB  186.  See  also  supra,  I 
697. 

[a]  xa  Ttrglalk  (l)  the  statute 
permitting  the  issue  of  stock,  even 
as  against  creditors,  for  money, 
property,  or  anything  the  board  of 
directors  may  determine  to  accept, 
and  at  any  price  agreed  upon,  pro- 
vided an  accurate  and  verified  state- 
ment of  the  financial  plan  and  the 
consideration,  price,  etc.,  shall  be 
previously  filed  with  the  state  cor- 
poration commission  (see  statute 
supra  I  606),  Is  In  derogation  of 
common  law  and  is  therefore  to  be 
strictly  construed.  Honk  v.  Bar- 
nett,  113  Va.  636,  76  SB  185.  (2) 
But  if  a  statement  Is  In  the  form 
prescribed  by  the  corporation  com- 
mission, as  expressly  authorised  by 
the  constitution  (Const.  [1902 j  5  167), 
and  is  permitted,  approved,  and 
ordered  by  the  commission  to  be 
filed,  it  is  to  be  deemed  a  sufficient 
compliance  with  the  statute  to  pro- 
tect the  holders  of  stock  from  per- 
sonal liability  to  creditors  of  the 
corporation,  although  the  court  may 
deem  it  to  be  indefinite,  vague,  and 
unsatisfactory  in  Its  specifications 
and  descriptions.  Monk  v.  Baxnett, 
supra. 

[b]  VaOMT  tlM  SnfrUah  Oompanisa 
Aot  it  is  provided:  (1)  ''Every 
Share  in  any  Company  shall  be 
deemed  and  taken  to  have  been  Issued 
and  to  be  held  subject  to  the  Payment 
of  the  whole  Amount  thereof  in 
Cash,  unless  the  same  shall  have 
been  otherwise  determined  by  a  Con- 
tract   duly    made     in    Writing,     and 


filed  with  the  Registrar  of  Joint 
Stock  Companies  at  or  before  the 
Issue  of  such  Shares."  Companies 
Act,  1867  (30  ft  31  Vlct.  O  131)  t  26. 
(2)  The  document  filed  must  show 
the  consideration  for  the  shares  to 
be  issued,  although  it  is  not  neces- 
sary that  the  consideration  be  stated 
with  full  particularity.  In  re  Kha- 
raskhoma  Elzploring,  etc..  Syndicate, 
[1897]  2  Ch.  461.  (3)  It  is  insuffi- 
cient where  it  only  identifies  the 
consideration  for  the  shares  to  be 
issued  by  reference  to  another  con- 
tract not  filed.  In  re  Kharaskhoma 
Exploring,  etc..  Syndicate,  [1897]  2 
Ch.  461.  (4)  So  the  filing  of  a  con- 
tract which  merely  refers  to  an  un- 
registered contract  showing  such 
consideration  is  not  a  sufficient 
compliance  with  the  statutory 
mandate.  In  re  Kharaskhoma  Ex- 
ploring, etc..  Syndicate,  supra.  (6) 
The  allottee  of  shares  will  not  be 
relieved  from  his  obligation  to  pay 
their  par  value  by  a  compliance  with 
this  statute,  where  the  consideration 
rendered  by  him  for  them  was 
elusory,  or  where  a  discount  was 
allowed  him;  but  the  court  may  in- 
quire in  each  case  whether  the  price 
paid  was  reasonable,  or  whether 
what  was  given  for  the  shares  had  a 
cash  value  in  the  market  equal  to 
their  nominal  value.  In  re  Theatri- 
cal Trust,  Ltd.,  [1896]  1  Ch.  771. 
For  the  construction  of  a  similar 
statute  of  New  South  Wales  see 
Smith  V.  Brown,  (18961  A.  C.  614. 
Compare  In  re  Poole  Ffrebriclc,  etc., 
Co.,  L.  R.  10  Ch.  157.  (6)  To  satisfy 
the  English  statute  above  quoted  the 
contract  which  is  so  filed  need  not 
be  made  directly  between  the  allottee 
of  the  shares  and  the  company,  or 
show  on  its  face  which  particular 
shares  are  to  be  allotted;  but  an 
agreement  by  which  the  company, 
in  consideration  of  the  transfer  to 
It  of  the  rights  or  property  of  an- 
other company,  is  to  allot  to  the 
stockholders  of  the  latter  company 
paid-up  shares  of  its  own  is  suffi- 
cient. In  re  Common  Petroleum 
Engine  Co.,  [1896]  2  Ch.  769.  (7) 
Later  decisions  construing  this  stat- 
ute. In  re  S.  Frost  &  Co.,  Ltd., 
[1899]  2  Ch.  207  [aft  [1898]  2  Ch. 
566,  contract  not  sufficient  because 
it  describes  the  property  turned  In 
for  the  shares  in  a  general  way, 
etc.];  In  re  African  Qold  Conces- 
sions, etc.,  Co.,  [1899]  1  Ch.  414  (suf- 
ficient If  it  states  plainly  the  nature 
of  the  consideration  and  supplies  the 
means  of  identification,  etc.);  In  re 
Jackson  &  Co.,  Ltd.,  [1899]  1  C^.  348 
(circumstances  under  which  the 
court  will  require  the  filing  or  a 
supplemental  contract  showing  the 
determination  of  the  directors  with 
reference  to  the  amount  of  the  con- 
sideration to  be  paid  in  shares  and 
construction  of  later  statute  permit- 
ting court  to  relieve  one  from  fail- 
ure through  inadvertence  to  file  the 
contract  or  a  sufficient  contract.  See 
also  supra  i  697. 

Oamadiaii  Btatnt*  and  dMlaloiui  see 
supra  S  597. 

90.  McDowell  V.  Lindsay,  213  Pa. 
691,  63  A  130  (holding  that  where  a 
purchaser  of  stock  In  a  West  Vir- 
ginia corporation  paid  for  it  less  than 
the  par  value,  he  was  not  liable  for 
the  difference  between  the  price  paid 
and   the   par  value  because   the   cor- 


served.** 

[j  608]  (d)  AgreementB  in  Violation  of  Pro- 
Mbition  Not  Enforceable.  All  of  the  courts  no 
doubt  agree  that  an  executory  agreement  by  a  cor- 
posation  with  a  subscriber  for  or  purchaser  of 
stock  in  violation  of  an  express  or  implied  constitu- 
tional or  statutory  prohibition  is  ultra  vires,  illegal, 
and  void  in  the  sense  that  an  action  cannot  be 
maintained,  either  by  or  against  the  corporation,  to 
specifically  enforce  the  same  in  accordance  with  its 
terms  or  to  recover  damages  for  a  breach  thereof.** 
The  same  is  true  of  any  agreement  between  pro- 

poration  had  failed  to  comply  with 
a  statute  of  that  state  requiring  do- 
tice  by  publication  of  intent  to 
present  a'  resolution  for  the  sale  of 
the  stock  at  less  than  par  at  a  stock- 
holders' meeting,  although  it  pro- 
vided that  in  no  case  should  stock 
be  sold  or  disposed  of  at  less  than 

fiar  until  such  notice  should  be  pub- 
ished,  as  the  provision  was  merely 
directory,  not  mandatory). 

9a  U.  S. — New  (Xstle  Northern 
R.  Co.  v.  Simpson,  21  Fed.  533  (under 
Pennsylvania  statute);  Sturges  v. 
Steuon,  23  F.  C^aa.  No.  13,668. 1  Bias. 
246. 

Ala.— Minge  v.  Clark,  190  Ala.  388, 
67  S  610;  Smith  v.  Alabama  Fruit 
Growing,  etc.,  Assoc,  123  Ala.  538, 
26  S  232;  Alabama  Nat.  Bank  v.  Hal- 
sey,  109  Ala.  196,  19  S  622  (action 
on  note  given  for  stock;  infra  {  861); 
Williams  v.  Evans,  87  Ala.  726,  6  S 
702,  6  LRA  218;  Knox  v.  Childersburg 
Land  Co.,  86  Ala.  180,  5  S  678. 

Cal. — Jefferson  v.  Hewitt.  103  CaL 
624,   87  P  638. 

Md. — Trent  Import  C!o.  v.  Wheel- 
wright, 118  Md.  249,  84  A  548  (hold- 
ing that  a  New  York  corporation 
could  not  maintain  an  action  on  a 
subscription  for  stock  which  it  could 
not  perform  on  its  part  except  by 
issuing  stock  in  violation  of  {  42  of 
the  New  York  Stock  Corporation 
Law):  Baile  v.  Carroll  County  CTal- 
vert  (College  Educational  Soc.,  47  Md. 
117. 

Mass. — Maine  v.  Butler,  130  Mass. 
196. 

Minn. — Rogers  v.  Oross,  67  Minn. 
224,  69  NW  894. 

Mo. — Davis  V.  A.  W.  Riewe  Archi- 
tectural Realty,  etc.,  Co.,  241  Mo.  256, 
146  SW  424;  Qarrett  v.  Kansas  City 
Coal  Min.  (3o.,  113  Mo.  330,  20  SW 
965,    35   AmSR   713. 

N.  J.— Morton  v.  Tlmken,  48  N.  J. 
L.  87,  2  A  783;  Holcombe  v.  Trenton 
White  CHty  Co.,  80  N.  J.  Eq.  122,  82 
A  618  raff  82  N.  J.  Eq.  364.  91  A 
1069];  Ecuadorian  Assoc,  v.  Ecuador 
Co.,  71  N.  J.  Eq.  757,  66  A  1051  [aff 
70  N.  J.  Eq.  277,  61  A  481]:  Easton 
Nat.  Bank  v.  American  BriCk.  etc., 
Co.,  70  N.  J.  Eq.  732,  64  A  917,  8 
LRANS  271,  10  AnnCas  84;  Easton 
Nat.  Bank  v.  American  Brick,  etc., 
Co.,  70  N.  J.  Eq.  722,  64  A  1095;  Ed- 
gerton  v.  Electric  Impr.,  etc.,  Co.,  60 
N.  J.  Eq.  864,  24  A  640. 

N.  T.— Kraft  v.  Griffon  Co.,  82  App. 
Dlv.  29,  81  NTS  438.  But  see  Otter 
v.  Brevoort  Petroleum  Co.,  50  Barb. 
247  (as  apparently  to  the  contrary); 
Zelaya  Min.  Co.  v.  Meyer,  8  NTS  487 
(corporation  cannot  maintain  action 
against  sul>8criber). 

Okl. — ^Webster  v.  Webster  Refining 
Co.,  36  Okl.  168,  128  P  2«1,  47  LRA 
NS   697. 

Pa. — Gearhart  v.  Standard  Steel 
Car  Co.,  223  Pa.  386,  72  A  699;  Ma- 
maux  V.  Union  Casualty  Ins.  Co..  24 
Pa.  DIst.  828. 

S.  D. — Rogers  V.  Gladiator  <Jold 
Min.,  etc.,  Co.,  21  S.  D.  418.  118  NW 
86. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc.,  Co.,  87  Tenn.  262,  10  SW  495,  10 
AmSR  668.  3  LRA  37. 

Tex. — San  Antonio  Irr.  Co.  ▼. 
Deutschmann,  102  Tex.  201,  106  SW 
486,  114  SW  1174;  Kanaman  v.  OeOia- 
gan,    (Civ.  A.)    185  SW  619. 


Tor  later  ease*,  OevaloBmasta  and  chaawea  in  the  law  see  eumulatiye  Annotations,  aame  title,  page  and  note  number. 
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meters,  sabscribers,  or  purohasers,  or  betveen  them 
and  third  persons,  involTii^  or  contemplating  a 
Tiolati<m  of  the  prohibition.'^ 

MandamiM.  An  illegal  contract  by  a  corporation 
to  issne  stora  on  payment  of  less  than  its  par  value 
eaimot  be  enforced  by  mandamus."' 

[}  609]  (e)  Validity  of  Stock  Issued  in  Violas 
tion  of  Prohibition.  Under  consti<tutional  and  statu- 
tory provisions  that  no  corporation  shall  issue  stock 
except  for  money,  labor  done,  or  property  actually 
received,  and  that  all  fictitious  increase  of  stock 
shall  be  void,  stock  issued  without  the  payment  of 
anything  therefor,  so  that  it  is  entirely  fictitious,  is 
void  and  does  not  confer  any  rights  or  impose  any 
liabilities  either  on  the  corporation  or  on  the  origi- 
nal holder  or  purchasers  with  notice,^  unless  it  may 
be  and  is  subsequently  validated,"'  except  that  the 
holders  may  in  some  states  be  estopped  to  set  up 
the  invalidity  of  the  stock  to  escape  liability  to 
creditors."^  In  some  jurisdictions  the  stock  is  void 
even  in  the  liands  of  an  innocent  purchaser."*  But 
if  certificates  of  stock  are  not  wholly  fictitious  they 
are  not  necessarily  void.     Thus  where  certificates 


are  issued  for  ahares  which  are  fully  paid  and  also 
for  additional  shares  constituting  a  fictitious  in- 
crease, ithey  are  void  only  as  to  the  illegal  increase, 
if  they  can  be  separated;^  and  it  has  been  held 
that  when  there  is  any  valid  consideration  for  the 
issue  of  its  stock  by  a  corporation,  neither  the  cor- 
poration nor  its  stockholders,  in  the  absence,  of 
fraud,  can  assail  the  issue  on  the  sole  ground  of 
inadequacy  of  consideration  in  the  sense  of  dis- 
parity between  the  par  value  of  the  stock  and  the 
consideration  received.'  If  the  statute,  as  in  New 
York,  does  not  declare  that  stock  issued  in  violation 
thereof  shall  be  void,  it  is  not  void  even  in  the 
hands  of  the  orig^^  holders.^  Shares  of  stock 
issued  as  full  paid  for  less  than  their  par  value  in 
violation  of  a  prohibitory  statute  which  does  not 
declare  that  stofk  so  issued  shall  be  void  are  not 
void  even  in  the  hands  of  the  purchaser  or  sub- 
scriber, but  the  effect  of  the  statute  is  merely  to 
render  the  agreement  between  the  holder  and  the 
corporation  that  it  shall  be  treated  as  full  paid 
void  as  to  the  creditors  of  the  corporation,  or  per- 
haps to  render  the  transaction  voidable 'by  the  cor- 


Wis. — Clarke  v.  Lincoln  Lumber 
Co..  59  Wis.  665.  18  NW  492. 

Eng. — Hong  Kong,  etc..  Gas  Co., 
Ltd.  V.  Glen,  [1914]  1  Ch.  627;  West 
Cornwall  R.  CO.  v.  Mowatt,  12  Jur. 
407. 

See  generally  Contracts  {  440  et 
seq. 

[a]  SaNwiIbar  or  poxeUasMr  In 
pul  delioto^A  subscriber  for,  or 
purchaser  ot,  stock  who  agrees  with 
a  corporation  for  stock  to  be  issued 
to  him  at  less  than  its  par  value  Is 
in  pari  delicto  with  it,  and  cannot 
maintain  an  action  on  the  contract  or 
recover  money  paid  for  the  stock. 
Clarke  v.  Lincoln  Lumber  Co.,  69 
Wis.  6S5,  18  NW  492.  And  see  Infra 
i  «U. 

[b]  A  'bond  Ktvan  by  a  oozpoza- 
tloa  to  a  pnrcluiBaT  of  atook  (1)  con- 
ditioned that  the  corporation  will  re- 
turn to  him  the  amount  paid  for  the 
stock  in  four  aemlanHUal  dividends 
is  Illegal  and  void,  and  no  action  can 
be  maintained  against  the  corpora- 
tion thereon.  Smith  v.  Alabama 
Fruit  Growing,  etc.,  Assoc,  128  Ala. 
538.  28  S  232.  (2)  And  the  same  is 
true  of  a  bond  conditioned  that  If 
a  certain  sum,  being  the  amount 
paid  for  stock,  shall  not  be  paid  as 
dividends  within  a  certain  time,  the 
corporation  will  pay  the  purchaser 
of  the  stock  such  sum  less  any 
dividends  paid.  Jofguson  v.  Apex 
Gold  Mines  Co.,  74  Wash.  243,  138  P 
465,  3«  LRANS   6S7. 

[c]  Zsdlvtelble  ooBtzaot<— A  stock 
subscription  contract  stipulating 
that  the  subscriber  will  pay  in  cash 
at  par  for  preferred  stock,  and  which 
provides  for  the  Issuance  of  common 
stock  to  the  subscriber  without  re- 
ceiving value,  and  which  declares 
that  toe  two  classes,  of  stock  shall 
be  Issued.slmultaneously,  is  not  sep- 
arable, and  the  corporation  cannot 
enforce  the  subscription  for  the  pre- 
ferred stock  because  the  illegality 
relating  to  the  Issuance  of  the  com- 
mon stock  vitiates  the  entire  agree- 
tnent     Trent   Import  Co.   v.   Wheel- 


vrlght.  118  Hd.  249.  84  A  «48 

[d]    Xa  SMUM,  under  Const. .. 

i  S.  prohibiting  issuance  of  stock  eX' 


cept  for  money  paid,  labor  done,  or 
property  actually  received,  although 
nock  may  be  paid  for  in  install- 
ments. It  must  be  paid  for  in  cash, 
"Id  not  In  money  "to  be"  paid,  or 
It  mtist  be  paid  in  property  actually 
received,  or  labor  actually  per- 
tormed.  Hence  an  agreement  that  a 
Wbscrlber  could  pay  for  stock  at 
such  time  as  he  couliCarrange,  that  he 
was  to  be  the  last  one  to  be  "forced 
In  on  the  money,"  that  he  "was  to 
Ct  a  salary  that  was  to  go  on  the 


stock,"  and  that  be  was  not  to  be 
"harassed  or  forced  for  any  part  of 
the  stock,"  was  void,  and  a  holder 
of  franchise  transferred  to  a  corpo- 
ration, under  an  agreement  whereby 
he  was  to  receive  no  compensation 
for  his  interests,  and  was  to  sub- 
scribe for  stock  to  be  paid  for  in 
full,  on  refusal  to  subscribe  to  the 
stock  because  immediate  payment 
was  required  (Const,  art  12  {  S), 
could  not  recover  from  the  corpora- 
tion the  value  of  his  Interest  in  the 
franchise,  as  this  would  in  effect  en- 
force the  unlawful  contract.  San 
Antonio  III.  Co.  v.  Deutschmann,  102 
Tex.  201,  105  SW  486,  114  SW  1174. 
Action  on  not*  givaa  fox  stock  see 
Infra  {  861. 

94.  IT.  S. — Altenberg  v.  Grant,  86 
Fed.  846,  29  CCA  185  (under  Ken- 
tucky constitution);  Sturges  v.  Stet- 
son, 23  F.  Cas.  No.  13,668,  1  Bias. 
246. 

Ala. — Hinge  v.  da^,  190  Ala.  888, 
67  S  610;  Williams  v.  Evans,  87  Ala. 
726,  6  S  702,  6  LRA  218  (holding 
that,  where  plaintiff  subscribed  for 
stock  In  a  corporation  with  the 
understanding  that  it  was  to  issue  to 
him  "Ave  dollars  of  stock  for  one 
dollar  of  subscription,"  and  after- 
ward gave  an  order  on  the  corpora- 
tion to  issue  to  defendant  a  portion 
of  the  stock  on  defendant's  agree- 
ment to  pay  him  one  fifth  of  its  face 
value,  the  contract  of  transfer  to 
defendant  was  illegal  and  void  as 
contemplating  a  violation  of  a  con- 
stitutional provision  that  no  corpo- 
ration should  Issue  stock  except  for 
money,  labor  done,  or  money  or  prop- 
erty actually  received,  and  that  all 
fictitious  increase  of  stock  should  be 
void,  and  therefore  plaintiff  could 
not  maintain  an  action  against  de- 
fendant on  the  contract). 

Colo. — Biyens  v.  Hall,  CS  Colo.  888, 
145  F  694. 

Del. — John  W.  Cooney  Co.  ▼.  Ar- 
lington Hotel  Co.,  101  A  879. 

Ky. — Bennett  v.  Stuart  161  Ky. 
264.  170  SW  642. 

Mass. — Maine  v.  Butler,  180  Mass. 
198. 

Mo. — ^Davls  V.  A.  W.  RIewe  Archi- 
tectural Realty,  etc.,  Co.,  841  Mo.  256, 
14B  SW  424-  Garrett  v.  Kansas  City 
Coal  Min.  Co..  113  Mo.  880,  20  SW 
966,  35  AmSR  713. 

N.  J.— Volney  v.  Nixon,  «8  N.  J. 
Eq.  605,  60  A  189. 

95.  Morten  v.  Timken,  48  N.  J.  L. 
87    2  A  783 

96.  U.  S.— Lake  St.  El.  R.  Co.  V. 
Zlegler,  99  Fed.  114,  39  CCA  431 
(under  Illinois  constitution  and 
statute  in  relation  to  railroad  cor- 
porations). 


Ala. — Beitman  v.  Stelner,  98  Ala. 
241,  18  S  87. 

Cal. — Cortelyou  v.  Imperial  Land 
Co.,  156  Cal.  373,  104  P  695;  Keller- 
man  V.  Maier,  116  Cal.  416,  48  P  377; 
Jefferson  v.  Hewitt,  103  Cal.  624,  37 
F  638. 

Colo. — ^Arkansas  River  Land,  etc., 
Co.  V.  Farmer's  L.  &  T.  Co.,  13  Colo. 
587.  22  P  9S4. 

N.  T. — B.  &  C.  Electrical  Constr. 
Co.  v.  Owen,  176  App.  Dlv.  399,  168 
NTS  31.  See  MoMillen  v.  Lamb,  166 
NTS  666  (under  Okl.  constitution  and 
statutes). 

Okl. — Lee  ▼.  Cameron,  169  P  17. 
^  Wis. — First     Ave.     Land     Co.     v. 
barker.    111    Wis.   1,   86    NW   604,   87 
AmSR  841. 

Que. — Dorchester  Electric  Co.  v. 
Thompson,  48  Que.  Super.  471,  24 
DomLR  373. 

Contra  Houston  F.  &  M.  Ins.  Co. 
V.  Swain,  (Tex.  Civ.  A.)  114  SW  149. 

[a]  "And  fhs  affaot  of  wlilob 
Imra*,"  It  has  been  said,  "would  be 
to  leave  in  the  treasury,'  subject  to 
issue  by  tke  corporation,  the  stock 
so  improperly  issued  as  completedly 
as  though  the  void  certificates  had 
never  issued,"  assuming  "that  no  in- 
nocent person  should  nave  acquired 
rights  on  the  faith  of  the  issue.!' 
Cortelyou  v.  Imperial  Land  Co.,  156 
Cal.  373,  376,  104  P  <»6  [dt  Keller- 
man  v.  Maier,  116  CaL  416,  48  P  377]. 

97.  See  infra  this  section. 

98.  See  infra  XII,   D. 
9».     See  Infra   J    636. 

1.  Beitman  v.  Stelner,  98  Ala. 
241,  13  S  87. 

S.  O'Dea  v.  Hollywood  Cemetery 
Assoc,  154  Cal.  68,  97  P  1;  Cali- 
fornia Trona  Co.  v.  Wilkinson,  20 
Cal.  A.  694,  ISO  P  190;  Shaw  v. 
Staight,  107  Minn.  Ifi2,  119  NW  961, 
20  LRANS  1077;  Mathls  v.  Prldham, 
1  Tex.  Civ.  A.  «8,  88,  20  SW  1015 
(holding  that  under  the  constitu- 
tional provision  that  "no  corporation 
shall  issue  stock  or  bonds  except  for 
money  paid,  labor  done,  or  property 
actually  received,  and  all  fictitious 
Increase  pf  stock  or  Indebtedness 
shall  be  void,"  stock  Issued  and  dis- 
posed of  for  a  valid  consideration, 
although  for  less  than  its  face  value, 
is  not  fictitious  within  the  meaning 
of  the  statute  as  to  the  amount  is- 
sued In  excess  of  the  rrlce  paid,  and 
therefore  Is  not  void,  but  the  holdars 
are  merely  liable  to  creditors  jrar 
the  balance). 

8.  Ersfeld  v.  Exner,  128  App;  Dlv. 
136,  112  NTS  561  (holding  that,  al- 
though stock  of  a  corporation  was 
issued  without  consideration,  In  vio- 
lation of  the  Stock  Corporation  t<aw 
[L.    (1892)    c   688]    i    42,   neither  the 
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poration  on  returning  the  consideration;*  and  there- 
for the  holder  may  maintain  an  action  to  protect 
his  rights  as  a  stockholder.'  But  the  stock  will  be 
void  if  it  ia  so  declared  by  the  statute,'  unless  it 
may  be  and  is  validated  after  its  issue.' 

Under  the  Wisconsin  statate,  however,  providing 
in  effect  that  no  corporation  shall  "issue  any  stock 
or  certificate  of  stock"  for  less  than  the  x>ar  value 
thereof,  and  that  "all  stocks  issued"  contrary  to 
the  statute  shall'  be  void,^  it  is  held  that  the  words 
"issue  any  stock"  and  "all  stocks  issued"  mean 
certificates  of  stock  as  distinguished  from  the  stock 
itself,  and  therefore  the  statate  does  not  deprive 
stock  subscribers  who  have  paid  less  than  par  for 
their  stock  from  suing  for  the  benefit  of  the  cor- 
poration for  equitable  relief  against  promoters  who 
have  defrauded  it.' 

Subsequent  validation.  Under  the  Wisconsin 
statute  above  referred  to"  prohibiting  a  corpora- 
tion from  issuing  stock  "except  in  consideration 
of  money  or  labor  or  property,  estimated  at  its 
true  money  valufe,  actually  received  by  it,  equal  to 
the  par  value  thereof,"  and  declaring  that  stock 
issued  contrary  to  such  provision  "shall  be  void," 
stock  so  issued  is  not  absolutely  void  in  such  a 
sense  as  to  be  incapable  of  validation,  but  the  cor- 
poration may  validate  it  by  subsequently  receiving 
full  payment  therefor,  or  treat  it  as  valid  and  sue 
to  recover  its  full  par  value,  and  may'  do  so  with- 
out issuing  new  certifircates  of  stock." 

[$  610]  (f)  Action  by  Corporation  or  Its  Bep- 
resentatiTe  to  Becorer  Full  Payment.  Even  when 
an  issue  of  stock  by  a  corporation  for  less  than  its 


par  value,  either  in  money  or  property,-  is  in  vio- 
lation of  a  constitutional  or  statutory  prohibition, 
the  agreement,  if  executed,  is  in  some  jurisdictions 
either  binding  as  between  the  parties  or  else  wholly 
illegal  and  void,  and  in  neither  case  (fbn  the  cor- 
[wration  or  its  representative  maintain  an  action 
against  the  stockholder  to  recover  the  difference  be- 
tween the  agreed  prioe  and  the  par  value  of  the 
stock  ;^^  and  the  same  rale  applies  where  stock  is 
issued  on  payment  therefor  in  property  at  an  inten- 
tional overvaluation.^  But  a  corporation  may  en- 
force an  absolute  subscription  for  stock  to  the  full 
amount  of  the  par  value  thereof  notwithstanding 
an  ultra  vires  and  illegal  agreement  made  by  it  with 
the  subscriber  that  for  every  share  subscribed  for 
he  should  receive  interest  bearing  bonds  to  an  equal 
amount.^*  In  such  case  the  subscription  is  valid 
and  binding  not  only  in  favor  of  creditors  bat  also 
in  favor  of  the  corporation,  and  the  agreement  to 
issue  the  bonds  is  not  a  condition  precedent  to  lia- 
bility on  the  subscription,  but  is  simply  an  illegal 
and  unenforceable  coll'ateral  agreement.^^  A  cor- 
poration may  also  enforce  an  absolute  subscription 
to  the  full  amount  notwithstanding  an  unauthorized 
agreement  made  by  an  officer  with  the  subscriber 
that  the  subscription  would  not  be  enforced  or  would 
not  be  enforced  to  the  full  amount.^^  In  some 
jurisdictions,  where  stock  is  issued  without  consid- 
eration or  for  less  than  par  in  violation  of  the  stat- 
ute, the  corporation  may  treat  it  as  validly  issued 
and  sue  the  holder  to  recover  the  full  amount  which 
should  have  been  paid  therefor,^''  even  though  the 
statute    declares   that    stock    issued    in    violation 


directors  Issuing  it,  nor  the  person 
to  whom  it  was  issued,  on  his  subr 
sequently  selling  it,  was  liable  to  the' 
purchaser  merely  because  the  stock 
was  so  issued,  while  on  its  face  it 
purported  to  be  regrularly  Issued 
Btock;  but  while  for  any  injury  to 
the  corporation,  and  incidentally  to 
such  purchaser,  from  such  unau- 
thorised issue,  an  action  might  lie 
for  the  benefit  of  the  corporation, 
the  purchasfer  had  only  his  common- 
law  remedy  against  his ,  seller  for 
fraud  and  deceit). 

4.  Courtney  v.  Qeorger,  221  Fed. 
S02  [aft  228  Fed.  869,  143  CCA  Z67] 
(under  Minnesota  statute);  Barcus 
V.  Gates,  89  Fed.  783,  32  CCA  S37 
(holding  that  the  effect  of  the  stat- 
utes of  Virginia  [since  repealed] 
prohibiting  a  corporation  from  issu- 
ing shares  of  stock  to  subscribers 
for  less  than  their  par  value  was 
simply  to  render  any  agreement 
between  the  corporation  and  its 
stockholders  ineffective  to  relieve 
the  latter  from  full  liability  in  favor 
of  creditors  of  the  corporation  to 
the  extent  of  the  par  value  of  the 
stock,  and  that  It  did  not  render  an 
issue  of  stock  for  less  than  par  Il- 
legal for  other  purposes);  Shaw  v. 
Staight  107  Minn.  152,  119  NW  951, 
20  LRANS  1077;  Olson  v.  State  Bank, 
67  Minn.  267.  69  NW  9X)4;  Dunn  v. 
State  Bank,  59  Minn.  221,  61  NW  27; 
Insurance  Press  v.  Montauk  Plre 
Detecting  Wire  Co.,  103  App.  Div. 
472.  93  NTS  134  (under  West  Vir- 
ginia statute);  Martin  v.  South  Sfilem 
Land  Co.,  94  Va.  28,  26  SB  591  (stat- 
ute since  repealed;  see  supra  S  606). 

[a]  «ni*  tm*  Ooctrln*  In  siicb 
OMMa  is  that  the  stock  is  not  void, 
but  the  holder  thereof  may  be  com- 
pelled at  thei  suit  of  creditors  to  pay 
into  the  corporation  the  full  par 
value.  The  stock  is  valid,  but  the 
agreement  that  it  shall  be  consid- 
ered as  paid  in  full  Is  voidable." 
Shaw  V.  Staight,  107  Minn.  162,  168, 
119  NW  961,  20  LRANS  1077. 

BSeot  oa  Maliut  oMdUors  see  In- 
fra XII,  D. 

B.     Barcus   v.   Gates.    89   Fed.   783, 


32  CCA  337  (under  Virginia  statute); 
Shaw  v.  Staight.  107  Minn.  152,  119 
NW  961,  20  LRANS  1077. 

0.  Kimball  v.  New  England  Roller 
Grate  Co.,  69  N.  H.  486,  46  A  253;  First 
Ave.  Land  Co.  v.  P»»ker,  111  Wis.  1, 
86  NW  604,  87  AmSR  841;  Hinckley 
V.  Pflster,  83  Wis.  64,  63  NW  21  (in 
part  overruled  see  infra  note  9); 
Clarke  v.  Lincoln  Lumber  Co.,  69 
Wis.   866,  18  NW  492. 

[ar  UaMUty  of  BoratiM  on  IxmA 
of  oftoar  wioncfnlly  iMmiac  atook.-^ 
Under  the  statuteTst.  [1898]  |  1768), 
prohibiting  a  corporation  from  Issu- 
ing stock  "except  in  consideration  of 
money  or  labor  or  property,  esti- 
mated at  its  true  money  value, 
actually  received  by  It,  equal  to  the 
par  value  thereof,"  fuid  declaring 
that  stock  Issued  contrary  to  the 
provision  "shall  be  void,"  certificates 
of  stock  issued  in  violation  of  such 
prohibition  are  void,  unless  subse- 
quently validated  (see  Infra  this  sec- 
tion) and  can  impose  no  liability 
upon  the  corporation,  and  therefore 
it  has  been  held  that  sureties  on  the 
bond  of  an  officer  of  a  corporation 
are  not  liable  to  the  corporation  for 
the  value  of  stock  eo  issued  by  the 
ofHcer.  First  Avo.  Land  Co.  v. 
Parker,  111  Wis.  1,  86  NW  604,  87 
AmSR  841. 

7.  See  infra  this  section. 

8.  St.  (1898)  t  176S. 

9.  Pletsch  V.  Krause,  116  Wis. 
344.  93  NW  9  [dist  Clarke  v.  Lincoln 
Lumber  Co.,  59  Wis.  665,  18  NW  492. 
and  overr  Hinckley  v.  Pflster,  83 
Wis.  64,  53  NW^  21,  in  so  far  as  It 
may  be  regarded  as  holding  the  con- 
trary]. 

10.  See  supra  text  and  note  8. 
IL     Whitewater  Tile,  etc.,  Mfg.  Co. 

V.  Baker,  142  Wis.  420,  126  NW  984 
[foil  Haynes  v.  Kenosha  Electric  R. 
Co..  139  Wis.  227,  119  NW  568.  121 
NW  124,  so  holding  as  to  bonds  is- 
sued  In   Violation  of  the  statute]. 

la.  IT.  S. — C3ourtney  v.  Georger, 
221  Fed.  602  [affi  228  Fed.  869,  143 
(7CA  267]   (under  Minnesota  statute). 

Ala. — NIcrosi  v.  Irvine,  102  Ala. 
648,  15  S  429,  48  AmSR  92. 


Cal. — O'Dea  v.  Hollywood  Ceme- 
tery Assoc,  164  Cal.  53,  97  P  1; 
Merchants'  Mut.  Adjusting  Agency  v. 
Davidson,  23  Cal.  A.  27^7  137  P  1091. 

D.  C. — Metropolitan  Coach  Co.  v. 
Freund,  42  App.  283. 

Ind. — Bent  v.  Underdown,  166  Ind. 
616.  60  N£  307. 

N.  T. — ^ThOTnpson  v.  •  Knight,  74 
App.  DIv.  316,  77  NTS  699. 

(Jh. — ^Peter  v.  Union  Mfg.  Co.,  66 
Oh.  St.  181,  46  NB  894. 

Wash. — Blom  v.  Blom  Codfish  Co., 
71  Wash.  41,  127  P  696. 

[a]  It  m  ooxporBtfam  pnrgha—  tta 
own  ■harm  wnMh  ax«  not  tolly  paid 
up,  it  cannot  charge  the  other  share- 
holder with  Individual  liability  for 
the  unpaid  portion  of  such  subscrip- 
tions, unless  they,  upon  a  sufTlcIent 
consideration,  eniressly  or  impliedly 
promise  to  pay  the  same.  CJrawford 
V.  Roney,  130  Ga.  616,  61  SE  117; 
Crawford  v.  Roney,  126  Ga.  768,  65 
SB  499. 

▼alUlty  of  Mresment  for  iMii* 
IMS  than  par  ••  liatw««n  oorpozatlon. 
and  MibaoniMr  see  supra  I  603. 

13.  NicrosI  V.  Irvine.  102  Ala.  648. 
16  S  429.  48  AmSR  92;  O'Dea  v. 
Hollywood  Cemetery  Assoc,  164  Cat. 
53.  97  P  1. 

14.  Morrow  v.  Nashville  Iron, 
etc.,  Co.,  87  Tenn.  262.  10  SW  496, 
10  AmSR  658,  3  LRA  87.    , 

16.  Morrow  v.  Nashville  Iron,  etc 
Co..  87  Tenn.  262,  10  SW  496,  10 
AmSR  658.  3  LRA  37. 

le.  Robinson  v.  Plttsburgfa.  etc, 
R.  Co.,  32  Pa.  334.  72  AmD  792.  See 
infra  {  848  et  seq. 

17.  Du  Pont  v.  Ball,  (Del.)  106  A 
89;  Whitewater  Title,  etc.,  Mfg.  Co. 
V.  Baker,  142  Wis.  420,  126  NW  984 

[a]  Partial  fallnr*  of  oonaldar*> 
tton;  amooBt  of  reoovwnr^— (1 )  The 
consideration  for  stock  does  not  en- 
tirely fall  where  It  was  issued  to  pay 
for  an  interest  In  land  which  both 
the  corporation  and  the  grantors  be' 
lieved  to  be  worth  flfty-flve  thousand 
dollars,  but  which  was  actually 
worth  only  fifteen  thousand  six  hun- 
dred dollars.  Jenkins  v.  Bradley.  104 
Wis.    540.    80    NW   1026.      (2)    Where 


for  latar  oaMa^  davalapBunta  and  ebanfaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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thereof  "shall  be  void,"  as  this  does  not  render  the 
stock  void  in  the  sense  that  it  cannot  be  validated, 
and  if  the  corporation  elects  to  treat  it  as  valid  and 
sue  for  the  amount  due,  the  stockholder  cannot  take 
advantage  of  his  own  wrong  and  say  that  it  is  void.^* 
If  a  corporation  issues  stock  to  bona  fide  purchasers 
for  value,  representing  that  it  is  fully  paid  stock, 
it  will  be  estopped  as  against  them  from  saying 
that  it  is  not  fully  paid." 

In  England  the  rule  is  that  if  stock  is  issued  at 
a  discount  or  otherwise  for  cash  at  less  than  par 
withont  a  duly  register^  contract,  or  as  a  bonus, 
in  violation  of  the  statute,"*  the  stock  or  subscrip- 
tion therefor  is  not  for  that  reason  void,  but  the 
iU^al  agreement  for  payment  at  less  than  f»ar  is 
void,  and  the  subscriber  or  purchaser  is  liable  for 
the  full  par  value,  on  the  company  being  wound  up, 
not  only  for  the  paym«it  of  debts  of  the  company 
and  costs  of  wiiiding  up,  but  also  to  the  company 
and  for  the  adjustment  of  the  rights  of  the  stock- 
holders and  contributories  inter  se.^ 

In  Oanada,  if  the  directors  issue  stock  ultra  vires 
on  payment  of  less  than  the  par  value,  without  au- 
thority from  the  stockholders,  or  otherwise  in  vio- 
lation of  law,  the  corporation  need  not  rescind  the 
entire  transaction,  biit  may  hold  the  stockholder  lia- 
ble for  the  full  par  value." 

[$  611]  (g)  Besdssion  and  Actdon  for  Belief  from 
Stegal  AJBireonent.  It  has  been  held  that  it  is  com- 
petent for  a 'corporation,  upon  discovering  that  it 
has  illegally  issued  its  stock  at  a  discount  or  as  a 
bonus  under  a  mistake  of  law,  to  return  the  sub- 
scriptions and  the  amount  paid  thereon  and  cancel 
the  allotment  and  the  issue  of  stock  so  made.^  And 
while  a  contract  by  a  corporation  to  issue  stock  in 
violation  of  a  statute  for  labor  and  property  is 
executory,  the  corooration  may  maintain  a  suit  to 
rescind  the  same.^  In  such  a  case  it  has  been  held 
that  the  contractor  may  recover  from  the  corpora- 
tion the  value  of  the  labor  and  materials  actually 
furnished  by  him,  if  his  conduct  has  been  free  from 
actual  bad  faith.'^  Where  the  officers  of  a  corpo- 
ration fraudulently  or  without  authority  issue  stock 
in  violation  of  a  constitutional  or  statutory  pro- 
hibition, the  corporation,  unless  estopped,  may 
maintain  a  bill  to  cancel  the  same."  By  the  better 
opinion,  a  person  who  has  entered  into  a  contract 
to  take  stock  to  be  issued  in  violation  of  the  stat- 
ute may  withdraw  before  it  is  issued,  and  recover 


money  paid  by  him  under  the  conJ;ract,  for,  if  an 
illegal  agreement  is  not  malum  in  se,.but  merely 
malum  prohibitum,  a  locus  poBnitentiee  remains,  and 
while  the  illegal  object  has  not  been  carried  out  by 
performance  of  the  agreement  it  may  be  repudiated, 
and  money  paid  under  it  may  be  recovered."  But 
as  a  rale  if  the  stock  has  been  issued  and  the  illegal 
object  thereby  carried  out,  such  an  action  cannot 
be  maintained  by  either  party,**  unless  the  holder 
of  the  stock  acted  in  good  faith,"  for  otherwise  the 
corporation  and  the  stockholder  are  in  pari  delicto.'" 
Where  shares  in  a  corporation  are  sold  in  good 
faith  for  less  than  their  full  value,  and  a  certifi- 
cate is  issued  therefor  which  is  in  fact  void  because 
issued  for  shares  as 'fully  paid,  whereas  they  are 
void  and  worthless  in  the  hands  of  the  holder,  he 
may  maintain  an  action  against  the  corporation  to 
recover  back  the  money  which  is  thus  paid,  as 
upon  a  consideration  which  has  failed.'*  As  a  rule, 
one  wh9  accepts  shares  of  stock  at  a  discount  or  as 
a  bonus  cannot,  upon  discovering  their  illegality, 
have  their  allotment  canceled  on  the  ground  that 
they  were  issued  under  a  mistake  of  fact,  since,  if 
there  was  any  mistake,  it  was  one  of  law.**  This 
does  not  apply,  however,  where  the  corporation  is 
a  foreign  one  afid  the  mistake  is  as  to  the  laws  of  a 
foreign  state,  which  is  a  mistake  of  fact." 

Bestoring  conaideration.  On  familiar  grounds 
neither  the  corporation  nor  its  legal  representative 
can  diffafiSrm  a  contract  whereby  property  has  been 
delivered  to  the  corporation  in  payment  for  its 
shares,  on  the  ground  of  inadequacy  in  the  value 
of  the  property,  or  of  a  fraudulent  overvaluation, 
withont  restoring  the  property  to  the  shareholder 
sought  to  be  charged.'* 

/gainst  bona  fide  purchaser.  Nor  can  this  be 
done  in  any  event  against  a  bona  fide  purchaser  of 
shares  in  open  market." 

Where  parties  cannot  be  placed  in  statu  quo. 
There  can  be  no  disaffirmance  of  such  a  contract, 
nor  any  aid  extended  by  a  court  of  equity  to  either 
party,  for  -the  purpose  of  rescinding  it,  where  it 
has  been  fully  executed  on  one  side,  so  that  the 
parties  cannot  be  put  in  statu  quo,  as  where  bonds 
had  been  given  in  payment  of  shares  of  the  stock 
of  an  insurance  company,  on  which  the  company 
had  embarked  in  business,  and  this,  although  the 
capital  stock  may  not  have  been  paid  in  good  faith, 
and  although  the  company  may  have  embarked  in 


certain  paid-up  stock  was  Issued  to 
defendants,  who  as  promoters  and  di- 
rectors .occupied  a  fiduciary  relation 
to  the  corporation,  to  pay  for  real 
property,  equal  In  value  to  the 
stock,  aqd  defendants  had  absolute 
title  to  a  fractional  Interest  In  the 
property,  and  both  the  corporation 
and  defendants  believed  that  their 
title  to  the  remaining  interest  was 
valid,  but  subsequently  the  remain- 
ing Interest  was  decreed  to  be  in  an- 
other, and  the  corporation  purchased 
It  of  the  true  owner,  defendants  were 
held  liable  to  the  corporation  for  the 
difference  between  the  value  of  their 
valid  fractional  Interest  In  the  prop- 
erty at  the  time  of  the  issuance 
of  the  stock  to  them  and  the  face 
value  of  the  stock,  and  for  Interest 
thereon,  and  not  for  the  amount 
which  the  corporation  paid  to  secure 
title  to  tl\e  remaining  Interest.  Jen- 
kins V.   Bradley,  supra 

18.  Whitewater  Tile,  eta,  Mfg. 
Co.  V.  Bak,er,  142  Wis.  420,  126  NW 
984  (as  to  which  case  see  supra  {  609 
text  and  note  10). 

,  19.  Penang  Fdy.  Co.  v.  Gardiner, 
(1S13]  S.  C.  120S.  See  also  infra 
I  696. 

Wk    See  statutes  supra  {  605  note 


ai.  Welton  V.  Safeery,  [1897]  A. 
C.  299  [aff  [189B]  1  Ch.  26B];  Oore- 
gum  Gold  Mln.  Co.,  Ltd.  v.  Roper, 
[1892]  A.  a  125,  7  ERC  644  (Lord 
Herschell  dls.):  In  re  Weymouth, 
etc..  Steam  Packet  Co.,  [18911  1  Ch. 
66;  In  re  Almada,  etc.,  Co.,  38  Ch.  D. 

aia.  North-West  Electric  Co.,  Ltd. 
V.  Walsh,  29  Can.  S.  C.  83  [rev  11 
Man.  629]. 

23.  Re  Matthew  Guy  Carriage, 
etc.,  Co.,  1  DotaUR  642,  8  OntWN  902, 
21  OntWR  842. 

34.  New  Castle  Northern  R.  Co. 
V.  Simpson,  21  Fed.  533. 

as.  New  Castle  Northern  R.  Co. 
V.   Simpson,   21   Fed.   533. 

aa  Cuba  Colony  Co.  v.  Klrby,  149 
Mich.  453,  112  NW  1133;  B.  &  C. 
Electrical  Constr.  Co.  v.  Owen,  176 
App.  Dlv.  399,  163  NYS  31;  Mackey 
Baking  Co.  v.  Mackey,  19  Pa.  Dist. 
893. 

37.  Congress,  etc.,  Spring  Co.  v. 
Knowlton,  103  U.  S.  49,  26  L.  ed.  347 
[aff  14  P.  Cas.  No.  7,903,  14  Blatchf. 
364].  Contra  Knowlton  v.  Congress, 
etc.,  .Spring  Co.,  67  N.  Y.  518.  See 
generally  Contracts  9  444. 

38.  Parsons  v.  Hayes,  50  N.  Y. 
Super.  29.  14  AbbNCas  419;  Thronson 
v.   Universal  Mfg.   Co.,   164  Wis.   44, 


159  NW  575;  Clarke  v.  Lincoln  Lum- 
ber Co.,  59  Wis.  855,  18  NW  492; 
Re  McGlll  Chair  Co.,  26  Ont.  L.  254. 
3  OntWN  1074,  21  OntWR  921,  5  Dom 
LR  73. 

39.  Potter  v.  Necedah  Lumber  Co.. 
105   Wis.   25,   80   NW  88,    81   NW  118. 

30.  Thronson  v.  Universal  Mfg. 
Co.,  164  Wis.  44,  159  NW  575;  Clarke 
V.  Lincoln  Lumber  Co.,  59  Wis.  665, 
18  NW  492.  See  generally  Contracts 
i  440  et  seq. 

31.  Potter  V.  Necedah  Lumber 
Co.,  105  Wis.  26,  80  NW  88,  81  NW 
118. 

33.  In  re  Railway  Time  Tables 
Pub.  Co.,  42  Ch.  D.  98;  Re  McGllI 
Chair  Co..  26  Ont.  L.  254,  3  OntWN 
107,4^21  OntWR  921,   5  DomLR  73. 

33.  Hallet  y.  New  England  Roller 
Grate  Co.,  1-05  Fed.  217  [rev  on  other 
grounds  119  Fed.  873,  55  CCA  403]. 

34.  Foreman  v.  Bigelow,  9  F.  Cas. 
No.  4.934,  4  Cliff.  608;  Glllln  v.  Saw- 
yer, 93  Me.  151,  44  A  877;  Hoffman 
Motor  Truck  Co.  v.  Erlckson,  124 
Minn.  279,  284.  144  NW  952  [clt 
Cyo];  Insurance  Press  v.  Montaulc 
Fire  Detecting  Wire  Co.,  103  App. 
Dlv.  472,  93  NYS  134;  Drake  v.  New 
York  Suburban  Water  Co.,  26  App. 
Div.   499,  50  NYS   826.  , 

35.    Foreman  v.  Bigelow,  9  P.  Caf^ 
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business    in    violation    of   the    provisions    of    its 
charter.** 

H  612]  (2)  Effect  as  to  Other  Stockholdeis— 
(a)  In  Qtamal.  Not  only  when  there  is  an  express 
eonstitutional  or  statutory  prohibition,"  but  also  in 
the  absenee  thereof  if  there  is  no  grant  of  power,^ 
existing  stockholders  who  have  paid  or  agreed  to 
pay  iot  their  shares  at  par  may  object  to  the  issne 
of  stock  to  others  without  full  payment  of  or  agree- 
ment to  pay  the  par  value  thereof  as  a  fraud  up)on 
them,  and  in  a  proper  case  they  may  sue  to  enjoin 
or  to  set  aside  such  a  transaction  and  cancel  or 
reduce  the  stock,  according  to  the  circumstances,^' 
or  in  some  jurisdictions  to  compel  the  holders  of 
such  shares  to  pay  into  the'  corporation  the  full 
par  value  or  to  repay  any  part  that  may  have  been 
withdrawn,**  or  to  hold  directors  or  officers  liable 
for  fraud  or  breach  of  trust  in  the  transaction,*^ 
unless  they  are  for  some  reason  estopped,*^  or  un- 
less some  other  exclusive  remedy  is  prescribed  by 
statute.*^  But  so  long  as  the  agreement,  if  illegal, 
is  wholly  executory,  it  is  void  and  unenforceable, 


n(^  only  as  between  the  parties,**  but  also  as  against 
existing  stockholders  of  the  corporation,  so  that 
they  cannot  sue  to  enforce  the  same  by  compelling 
the  parties  to  pay  for  the  stock  in  accordance  with 
the  agreement  or  to  compel  full  payment.**  And 
of  course  if  the  transaction  is  binding  on  the  cor- 
poration,** stockholders  suing  in  its  right  only  are 
also  bound.*' 

[$  613]  (b)  Stockholders  Participating,  Consent- 
ing, or  AcQniescing.  An  issue  of  stock  by  a  cor- 
poration as  a  bonus  or  gratuity,  at  less  than  its  par 
value,  or  on  payment  tl^ej^efor  in  property  at  an 
overvaluation,  is  binding,  not  only  upon  the  corpo- 
ration itself  unless  void  under  a  constitutional  or 
statutory  provision,**,  or  unless  the  issue  is  by  offi- 
cers without  authority,*'  but  also  by  estoppel,  even 
when  in  violation  of  a  constitutional  or  statutory 
provision,  upon  participating,  consenting,  or  acqui- 
escing stockholders  and  their  tranbferees,  so  that 
they  cannot  sue  to  set  the  transaction  aside  or  to 
hold  the  subscribers  or  purchasers  liable  contrary 
to  the  agreement,*"  or  to  hold  the  directors  personally 


No.  4.»34.  4  Cliff.  608;  Houston  F.  & 
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Ing,  etc.,  Brewing  Co.  v.  Schneider. 
110  Mo.  83,  19  SW  67;  Bucklew  v. 
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CORPORATIONS 


liable,  '*  or  to  contest  the  right  of  the  holder  of 
saeh  stock  to  vote  at  a  corporate  meeting.'^' 

In  itniflMni,  however,  where  stock  is  issued  ftt  a 
diseonnt  in  violation  of  the  statute  the  subscriber 
is  liable  for  the  full  par  value,  on  the  company 
being  wound  up,  not  only  for  the  payment  of  debts 
of  the  company  and  costs  of  winding  up,  but  also 
for  the  adjustment  of  the  rights  of  the  stockholders 
and  contributories  inter  se. 

[{  614]  (c)  Sabaeaiunt  SabBcriben  or  PnrchasetB 
from  Corporation.  It  is  a  fraud  as  against  subse- 
quent bona  fide  subscribers  for  or  purchasers  of 
stock  from  a  corporation  at  par  for  it  to  issue  stock 
to  others  on  a  secret  agreement  for  payment  of 
nothing,  or  of  less  than  the  par  value,  so  as  to  ren- 
der such  secret  agreement  void  as  to  them,  or  to 
entitle  them  in  a  proper  case  to  sue  in  equity  for 
cancellation  of  the  stock  or  to  compel  payment 
therefor.^  It  has  been  held  ^at  a  stockholder  of 
a  corporation  may  sue  in  equity  for  the  cancellation 
of  on  onlawfnl  and  ultra  vires  issue  of  stock  in  vio- 
lation of  a  constitutional  or  statutory  provision, 
even  though  the  stockholder,  when  he  acquired  his 
interest,  had  knowledge  of  the  facts;"  but  the  gen- 
eral rule  ia  that  subsequent  subscribers  for  or  pur- 
chasers of  other  stock  w^th  notice  of  the  illegality 
of  the  preceding  issue  cannot  complain.**  It  has 
also  been  held  that  subsequent  purchasers  of  stock 
who  have  obtained  full  value  in  their  purchase  can- 
not question  the  manner  in  which  prior  stockhold- 
ers obtained  their  stock." , 

[ii  615-634]  (S)  Effect  as  against  Creditors  of 
Corporation.  The  general  n)Ie  in  most  jurisdictions, 
both  under  constitutional  and  statutory  provisions 
and  in  the  absence  of  express  provision,  is  that  the 
creditors  of  an  insolvent  corporation  may,  in  an 
action  or  proceeding  authorized  by  statute,  or  in 
equity  in  the  absence  of  a  special  statutory  remedy, 
compel  payment  in  full,  or  to  the  extent  necessary  to 
satisfy  tiieir  claims,  by  subscribers  for,  or  purchasers 
of,  stock,  or  their  transferees  with  notice,  to  whom 
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stock  has  been  issued  as  a  bonus  or  gratuity,  or  <»i 
payment  of  less  than  its  par  value  either  in  money 
or  in  property,  labor  or  services,  unless  such  issue  of 
stock  by  the  corporation  was  expressly  authorized  by 
its  charter  or  by  a  general  statute."•*^ 

[i  '6351  (4)  XUTect  as  to  Transferees  of  Stock — 
(a)  Invalidity  and  Cancellation  of  Sto<dL  If  stock 
issued  without  consideration  or  for  less  than  par 
is  voidable  and  subject  to  cancellation  in  the  hands 
of  the  original  holder,  it  is  equally  so  in  the  hands . 
of  a  transferee  who  is  not  in  the  position  of  a  bona 
fide  purchaser  for  value  and  without  notice  of  the 
illegality;^  but  as  a  general  rule  it  is  valid,  by 
estoppel,  and  cannot  be  canceled  or  repudiated  in 
the  hands  of  such  a  purchaser.*'  In  some  jurisdic- 
tions, however,  where  stock  is  issued  in  violation 
of  a  constitutional  or  statutory  provision  expressly 
declaring  that  stock  so  issued  shall  be  void,  it  is 
held  that  it  is  void  even  in  the  hands  of  bozia  fide 
purchasers  without  notice,  and  the  corporation  , 
cannot  be  held  estc^ped  to  claim  that  it  is  void.** 

[$  636]  (b)  Liability  for  Amount  Unpaid  «n 
Shares.  When  stock  has  been  issued  as  full  paid 
without  consideration  or  on  pajnnent  of  a  part  only 
of  the  par  value,  or  on  payment  in  property,  labor, 
or  services  at  an  overvaluation,  under  such  circum- 
stances that  the  person  to  wlu»n  it  was  issued  is 
liable  to  the  corporation  or  to  its  creditors  for  the 
balance  in  fact  unpaid  thereon,  and  he  transfers 
the  stock  to  a  purchaser  with  notice,  the  transferee 
stands  in  his  shoes  and  is  liable  thereon  to  or  for 
creditors  to  the  same  extent,*^  and  he  may  also  be 
held  liable  by  the  corporation  or  at  the  suit  of  an 
innocent  stockholder  in  the  exceptional  cases  in 
which  the  transferor  would  be  so  liable;'*  and 
where  purchasers  of  stock  issued  as  full  paid  have 
knowledge  of  facts  sufficient  to  put  them  on  inquiry^ 
which  would  disclose  that  the  stock  is  in  fact 
unpaid,  they  are  not  in  the  position  of  bona  fide 
purchasers  without  notice."  But  by  the  weight  of 
authority  bona  fide  transferees  without  actual  or 
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Co..  46  La.  Ann.  1223,  16  8  690. 
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seq. 

67.  Effcleston  V.  Pan  tares,  93 
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88-47.    See  Infra  XII,  D. 

w.  Parsons  v.  Joseph,  92  Ala.  403, 
8  S  788;  Tooker  v.  National  Sugar 
Rennins  Co.,   80   K.   J.   Eq.    306,    84 


A  10:  C!om.  v.  Readlnc  Tract.  Co.,  26 
Pa  Co,  156,  683,  4  Dauph.  CO.  82 
raff  204  Pa,  151,  63  A  766];  Colonial 
Assur.  Co.  V.  Smith.  23  Man.  843.  12 
DomLR   113,    24    WestLR   106. 

49.  Sprarue  v.  National  Bank  of 
America,  172  111.  149.  60  NB  19,  64 
AmSR  17,  42  LRA  606  [aff  66  111.  A. 
3201;  Cuba  Colony  Co.  v.  Kirby,  149 
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ea  Lake  St.  Bl.  R.  Co.  v.  Ziegler, 
99  Fed.  114,  39  CCA  431  (stock  Is- 
sued in  violation  of  the  constitu- 
tional provision  in  relation  to  rail- 
road corporations);  Cortelyou  T.  Im- 
perial Land  Co.,  166  Cal.  378,  104 
P  696  (dictum);  Lee  v.  Cameron, 
(OkL)  169  P  17;  First  Ave.  Land 
Co.  V.  Parker,  111  Wis.  1.  86  NW 
604,   87  AmSR  841. 

[a]  TalldattoB  afUr  Isnivw— But 
this  does  not  apply  if  the  stock  has 
been  validated  by  full  payment  since 
It  was  Issued.  Whitewater  Tile,  etc., 
Mf&.  Co.  V.  Baker,  142  Wis.  420,  126 
NW  984  rdlst  First  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  86  NW  604,  87 
AmSR  841].     And  see  supra  I  608. 

SI.  U.  S. — In  re  Manufacturers^ 
Box,  etc.,  Co.,  251  Fed.  967;  EJnrlght 
V.  Heckscher,  240  Fed.  863,  168  CCA 
649;  Durand  v.  Brown,  236  Fed.  609, 
149  CCA  606. 

Oa. — Allen  v.  Grant,  122  Oa.  662, 
60  SB  494. 

111. — Moore  ▼.  U.  S.  One  Stave 
Barrel  Co.,  238  111.  544,  87  NB  636, 
128    AmSR    168;    Olllett    v.    Chlcaso 


Title,  etc..  Co.,  230  111.  373,  82  NE 
891;  Sprasue  v.  National  Bank  of 
America.  172  111.  149,  16B,  50  NB  1». 
64  AmSR  17,  42  LRA  606  [aff  66  111. 
A.  320];  Cohen  v.  Toy  Oun  Mfg.  Co., 
172  111.  A.  330. 

Iowa — ^Wishard  v.  Hansen,  90 
Iowa  807,  68  NW  691,  61  AmSR  238; 
Calumet  Paper  Co.  v.  Stottc  Inv.  Co., 
96  Iowa  147,  64  NW  782,  69  AmSR 
362;  Boulton  Carbon  Co.  v.  Mills,  7S 
Iowa  430,  43  NW  290,  5  LRA  649: 
Jackson  y.  Traer.  64  Iowa  469,  20 
NW  764,  62  AmR  449;  Osgood  ▼. 
King,  42  Iowa  478. 

Md. — Brant  v.   Bhlen,    69   Md.    1. 

Minn. — ^Wallace  v.  Carpenter  Elec- 
tric Heating  Mfg.  Co..  70  Minn.  321. 
73  NW  189.  68  AmSR  630. 

Mo. — ^Meyer  v.  Ruby  Trust  Mln., 
etc..  Co..  192  Mo.  162,  90  SW  821;  Van 
Cleve  V.  Berkey,  148  Mo.  109,  44  SW 
743,  42  LRA  693:  Schneider  v.  John- 
son, 161  Mo.  A.  876,  143  SW  78;  An- 
heuser-Busch  Brewing  Assoc,  v.  Park 
Novelty  Co.,  120  Mo.  A.  513,  97  SW 
209;  Leucke  v.  Tredway,  45  Mo.  A. 
607. 

N.  J. — See  v.  Heppenhelmer,  69  N. 
J.  Bq.  36,  61  A  843. 

N.  T.— White  V.  Jones,  166  N.  T. 
476,  60  NB  289. 

Tex.— Rich  V.  Park.  (Civ.  A.)  177 
SW  184. 

Ont — ^Molntyre  v.  McCracken,  1 
Ont.  A.  1  [rev  on  other  grounds  1 
Can.  S.  C  479]. 

See  generally  Infra  XII,  D. 

sa.  West  Nashville  Planlng-MlU 
Co.  V.  Nashville  Sav.  Bank,  86  Tenn. 
252,  6  SW  840.  6  AmSR  835.  See 
supra  ii  603.  604,  610,  612-614. 

fiO,    In  re  Manufacturers'  Box,  etc 
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constructive  notice  &re  not  liable  either  to  tlie  cor- 
poration or  to  or  for  the  benefit  of  creditors,"  unless 
under  some  special  statutory  provision;"  nor  does 
such  liability  attach  to  a  transferee  with  notice 
from  a  bona  fide  holder."'  In  the  absence  of  statute 
otherwise,  the  issuance  of  a  certificate  to  a  trans- 
feree without  a  statement  that  the  stock  is  not  fully 
paid  is  not  equivalent  to  a  representation  that  it  is 
fully  paid,  so  as  to  prevent  the  corporations  from 
collecting  unpaid  subscriptions." 

[$  637]  (c)  Bight  to  Oanplaiu  of  lasae.  By  the 

Co.,  261  Fed.  967:  GHlett  v.  Chicago 
Title,  etc.,  Co.,  280  111.  378.  412j  82  NB 
891  (holding  that  the  lacts  that  the 
corporation  had  Just  been  organised 
«nd  that  Ita  stock  was  being  trans- 
ferred practically  without  any  valu- 
able consideration  were  sufficient  to 
put  a  reasonably  prudent  man  upon 
Inquiry  as  to  -whether  It  had  been  In 
fact  fully  paid). 

"  'Notice,'  In  this  connection,  must 
be  given  the  ordinary  signification  of 
that  term,  and  means  knowledge  that 
the  stock  was  unpaid,  or  knowledge 
of  such  facts  as  would  have  put  an 
ordinarily  prudent  man  upon  Inquiry, 
-when  the  Inquiry  might  reasonably 
be  expected  to  have  led  him  to 
knowledge  that  the  stock  was  un- 
paid." GlUett  V.  Chicago  Title,  etc., 
Co.,   supra.  _      .      _., 

64.  V.  S.— Babbitt  V.  Read.  216 
Fed.  895  [aff  236  Fed.  42,  149  CCA 
262]  (Missouri  statute:  stock  paid 
for  by  original  subscriber  In  prop- 
erty at  an  overvaluation) ;  In  re 
Remington  Automobile),  etc.,  Co.,  168 
Fed.  84 6,  82  CCA  421;  Rood  V.  Whor- 
ton,  74  Fed.  118,  20  CCA  832;  Rood 
V.  Whorton,  67  Fed.  484;  Du  Pont 
V.  Tllden,  42  Fed.  87;  Cleveland 
RollIng-MlU  Co.  V.  Texas,  etc  R. 
Co..  27  Fed.  260  [app  dism  127  U.  S. 


weight  of  authority  a  subsequent  transferee  of 
shares  in  a  corporation,  even  though  a  bona  fide 
purchaser,  cannot  complain  of  an  issue  of  stock  by 
the  corporation  for  less  than  its  par  value,  where 
the  transaction  is  binding  6ii  the  corporation,  par- 
ticularly where  the  transferor  participated  in  or 
consented  to  the  issue  so  that  he  could  not  com- 
plain, and  this  is  true  whether  he  is  a  transferee 
of  part  of  the  issue  of  which  he  complains  or  of 
other  shares."  A  fortiori  he  cannot  complain  if  he 
purchased  the  shares  with  knowledge  of  the  circiun- 


792  appendix,  82  L..  ed.  826] ;  Fore- 
man v.  Blgelow,  9  F.  Cas.  No.  4,934, 
4  Cliff.  608;  Phelan  v.  Hazard,  19  F. 
Cas.  No.  11,068,  6  Dill.  46;  Steacy  v. 
■  Little  Rock,  etc.,  R.  Co.,  22  F.  Cas. 
No.  18,329,  5  Dill.  848;  Sturges  v. 
Stetson.  23  F.  Cas.  No.  18,668,  1  Blss. 
246 

lil. — GHlett  V.  Chicago  Title,  etc.. 
Co.,  230  111.  878,  82  NB  891;  Sprague 
V.  National  Bank  of  America,  172 
111.  149.  60  NB  19.  64  AmSR  17.  42 
LRA  606  [aft  66  111.  A.  820];  Cole- 
man v.  Ho-we,  164  111.  458,  39  NB  726, 
46  AmiSR  183:  MalUnckrodt  Chemical 
Works  v.  BellevlUe  Glaas  Co.,  84  lU. 
A.  404. 

Iowa, — Wlshard  ▼.  Hansen,  99  lo-va 
807,   68  NW  691,   61  AmSR  238. 

Md. — Brant  v.  Bhlen,   69  Md.  1. 

Mich. — Young  v.  Erie  Iron  Co.,  66 
Mich.  Ill,  31  NW  814. 

Minn. — Wallace  v.  Carpenter  Elec- 
tric Heating  Mfg.  Co.,  70  Minn.  821, 
78  NW  189,  68  AmSR  680. 

Mo. — Berry  v.  Rood,  168  Mo.  816, 
07  SW  644;  Ersklne  v.  liOwensteln, 
11  Mo.  A.  595  [aft  82  Mo.  301];  Key- 
stone Bridge  Co.  v.  McCluney,  8  Mo. 
A.  496  [cited  and  referred  to  by  the 
supreme  court  of  Missouri  In 
Skralnka  v.  Allen,  76  Mo.  884.  892]; 
Keystone  Bridge  Co.  v.  McCluney,  8 
Mo.  A.  496. 

N.  H. — ^Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  78 
N.  H.  465.  62  A  971,  111  AmSR  637, 
3  LRANS  561. 

N.  J. — E:aston  Nat.  Bank  v.  Ameri- 
can Brick,  etc,  Co.,  69  N.  J.  Bq.  826, 
«0  A  64.  .    „ 

N.  T.— White  V.  Jones.  166  N.  T. 
475.  60  NB  289  (where  the  rule  was 
recognized  but  It  was  held  that  the 
question  could  not  be  raised  for  the 
first  time  on  appeal) ;  Van  Slochem 
V.  Vlllard,  154  App.  Dlv.  161,  138 
NTS  862  [aft  207  N.  T.  687,  101  NE 
467]. 

Pa. — ^French  v.  Harding,  235  Pa. 
79,  83  A  686,  AnnCasl914B  744;  Fin- 
letter  V.  Appleton,  195  Pa.  349,  45  A 
1063;  French  v.  Harding,  46  Pa.  Su- 


per. 863;  Qumpert  v.   Plrwood  Ijace, 
etc.,  Co.,  82  Pa.  Co.  860. 

Tenn.— West  Nashville  Planlng- 
MIU  Co.  v.  Nashville  Sav.  Bank,  86 
Tenn.  252,  6  SW  840,  »  AmSR  836; 
Ingles  Land  Co.  v.  KnoxvlUe  F.  Ins. 
Co.,   (Ch.  A.)  63  SW  1111.         .  ,    ,,, 

Tex.— Rich  v.  Park,  (Civ.  A.)  177 
SW   184, 

Wash.'— Davles  v.  Ball,  64  Wash. 
292.  116  P  883,  AnnCasl914B  750. 

Eng. — Burklnshaw  v.  NlcoUs,  3 
Anp.  Cas.  1004;  Waterhouse  v.  Jamie- 
son,  L.  R.  2  H.  L.  Sc.  29;  In  re  Brit- 
irti  Farmers  Pure  Linseed  Cake  Co.. 
7  Ch.  D.  688;  Penang  Fdy.  Co.  v. 
Gardiner,  [1918]  S.  C.  1203. 

Can. — McCSraken  v.  ^  Mclntyre.  1 
Can.  S.  C.  479  [rev  1  Ont  A.  1]. 

B.  C. — ^Kettle  River  Mines,  Ltd.  v. 
Bleasdel,  7  B.  C.  607;  Fraaer  River 
Mln.,  etc.,  Co.,  Ltd.  ▼.  Gallagher,  6 
B.  C    82 

See  also  Auld  v.  Caunt,  216  Mass. 
881,  108  NB  988  (diota  apparently 
supporting  rule).    ^       ^^ 

[a]  BMMOB  for  ml«y — rrhe  liabil- 
ity for  subscription  to  the  stock  of 
a  corporation  is  founded  on  contract. 
Where  one  agrees  to  take  a  certain 
number  of  shares,  the  law  Implies  a 
promise  to  pay  for  them  according 
to  the  terms  of  his  subscription.  If 
they  are  sold  before  all  In^allments 
are  paid,  and  are  bought  with  such 
kno-wledge,  the  law  implies  a  promise 
on  the  part  of  the  purchaser  to  pay 
-whatever  may  T>e  due  thereon,  ac- 
cording to  the  terms  of  the  original 
subscription.  In  such  cases  the  pur- 
chaser stands  in  the  shoes  of  the 
original  subscriber.  These  are  ele- 
mentary principles,  about  which 
there  can  be  no  contention.  But 
■where  shares  are  issued  by  the  com- 
pany to  the  subscriber  as  full-paid 
shares,  and  are  sold  by  the  subscriber 
as  such,  there  is  no  ground  on  which 
a  protnlse  can  be  implied  on  the  part 
of  the  purchaser  without  notice,  to 
be  answerable,  either  to  the  company 
or  to  its  creditors,  should  the  repre- 
sentations on  the  faith  of  which  he 
purchased,  prove  to  be  false.  He 
could  not  bo  held  liable  on  the 
ground  of  contract,  because  he  never 
agreed  to  purchase  any  other  shares 
than  full-paid  shares;  and  If  it  be 
said  that  the  shares  -were  fraudu- 
lently Issued,  he 'could  not  be  held 
liable  on  the  ground  of  fraud,  be- 
cause he  was  In  no  sense  a  party  to 
the  fraud."  Brant  v.  Bhlen,  69  Md. 
1    23. 

'  [bi  Vot  llabto  xaOn  tmat  fond 
Oootrisa^ — Nor  can  he  be  held  liable 
in  such  a  case  under  the  doctrine 
that  the  unpaid  subscriptions  of  an 
insolvent  corporation  constitute  a 
trust  fund  for  the  payment  of  its 
debts,  for  the  doctrine  does  not  apply 
in  such  a  case.  Brant  v.  Bhlen,  69 
Md.  1. 

.  66.  White  V.  Jones,  187  N.  T.  158, 
161,  60  NB  422  [rev  45  App.  Div. 
241,  61  NTS  21]  (holding  that  a 
purchaser  of  stock  in  a  corporation 
organized  under  L.  [1848]  c  40,  and 
the  amendments  thereto,  before  a  cer- 
tificate that  the  stock  had  not  been 
full  paid  was  made  and  recorded, 
and  when  the  stock  had  not  been  full 
paid  for  because  of  overvaluation  of 
property  which  had  been  taken  in 
payment  therefor,  -was  liable  to  cred- 
itors of  the  company  for  an  amount 
equal   to   the   amount   of   his    stock. 


although  he  bought  the-  stock  with- 
out knowing  of  the  overvaluation,  na 
the  statute  applied  to  all  persons 
becoming  stockholders  before  the 
filing  of  such  certificate.  The  said 
statute  provided  (S  10)  as  follows: 
"All  the  stockholders  of  every  com- 
pany incorporated  under  this  act. 
shall  be  severally  individually  liable 
to  the  creditors  of  the  company  in 
which  they  are  stockholders,  to  an 
amount  equal  to  the  amount  of  stock 
held  by  them  respectively  for  all 
debts  and  contracts  made  by  such 
company,  until  the  whole  amount 
of  capital  stock  fixed  and  limited 
by  such  company  shall  have  been 
paid  in,  and  a  certificate  thereof  shall 
have  been  made  and  recorded  as  pre- 
scribed In  the  following  sections; 
and  the  capital  stock,  so  fixed  and 
limited^  shall  all  be  paid  in,  one-half 
thereof  -within  one  year,  and  the 
other  half  thereof  within  two  years 
from  the  incorporation  of  said  com- 
pany, or  such  corporation  shall  be 
dissolved"). 

[a]  Pnrchaaem  TMfore  ana  after 
lUUur  of  oMrttfloats  tUmOagjiUhatLr— 
In  White,  etc.,  Co.  v.  Jones,  167  N. 
T.  168,  162,  60  NB  289  (referred  to 
supra  this  note)'  it  was  said:  "It 
may  be  very  difterent  with  persons 
who  have  acquired  stock  in  a  corpo- 
ration after  the  certificate  has  been 
made  and  recorded.  As  to  such  per- 
sons they  may  have  the  right  to  rely 
upon -the  truthfulness  of  the  certifi- 
cate, and,  possibly,  they  do  not 
become  liable  under  the  provisions 
of  this  statute-  but  the  defendaiit  ac- 
quired his  stock  before  the  certificate 
was  made  and  recorded,  and  although 
he  may  not  have  known  of  the  over- 
valuation, we  think  he  became  bound 
under  the  terms  of  the  statute." 

66.  Wallace  v.  (Carpenter  Electric 
Heating  Mfg.  Co.,  70  Minn.  >21,  78 
NW  189,  68  AmSR  530. 

67.  Perkins  v.  Cowles.  167  Cal. 
625,  108  P  711,  187  AmSR  168,  80 
LRANS  283;  O'Dea  v.  Hollywood 
Cemetery  Assoc,  164  Cal.  68,  97  P  1. 

68.  U.  S. — CHiurch  v.  Citizens'  St. 
R.  Co.,  78  Fed.  626;  Northern  Trust 
Co.  V.  Columbia  Straw  Paper  Co.,  76 
Fed.  986  [aft  80  Fed.  450,  25  CCA 
549  (aft  176  U.  S.  181,  20  SCt  311, 
44  L.  ed.  423)];  Wood  v.  Corry 
Water-Works  Co.,  44  Fed.  146,  12 
LRA  168  [app  dism  154  IT.  S.  624 
mem,  14  8Ct  1166  mem,  88  L.  ed. 
1082  mem];  Brown  v.  Duluth,  etc.. 
R.  CO.,  63  Fed.  889;  Venner  v.  Atchi- 
son, etc.,  R.  Co.,  28  Fed.  681  [app 
dism  131  U.  S.  449,  9  SCt  804,  33 
L.  ed.  221];  Flagler  Engraving  Mach. 
Co.  V.  Flagler,  19  Fed.  468. 

III.— Higglns  V.  LAnsingh,  164  IIL 
801,  40  Nif  862. 

Iowa. — cnark  v.  American  Coat  Co., 
86  Iowa  436,  63  NW  291,  17  LRA 
657;  Callanan  v.  Windsor,  78  Iowa 
198,  42  NW  652. 

I  Kan. — Walbum  v.  Chenault.  48 
Kan.  362,  23  F  657. 

N.  T. — Barr  v.  New  York,  etc.,  R. 
Co.,  126  N.  Y.  263,  26  NE  146;  In  re 
Syracuse,  etc.,  R.  Co..  91  N.  Y.  1; 
Drake  v.  New  York  Suburban  Water 
Co.,  26  App.  Dlv.  499,  60  NTS  826; 
Parsons  v.  Hayes,  60  N.  Y.  Super.  29, 
14  AbbNCaa  419;  Miller  v.  University 
Magazine  Co..  10  Misc.  311,  30  NYS 
969;  Nott  v.  Clews,  14  AbbNCaa  437. 

Eng. — In  re  Ambrose  Lake  Tin, 
etc..  Min.  Co..  14  Ch.  D.  890;  Ffooks 


For  lata*  oaaos,  dsraUnnnaBta  and  ehaacas  in  the  law  see  cumulative  Annotations,  same  titlet  page  and  note  number. 
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stances  under  which  they  were  issued.^* 

[i  638]  (d)  Transferee  May  Bescind  or  Becover 
Damages.  The  transferee,  however,  is  not  without 
a  remedy.  In  a  proper'  case  he  may  maintain  an 
action  against  his  vendor  and  transferor  on  the 
ground  of  fraud,  to  recover  any  damages  which  he 
may  have  eustained,""  or  he  may  rescind  and  re- 
cover what  he  paid  for  the  stock  or  set  up  the  fraud 
in  an  action  by  the  transferor  to  recover  the  price.*^ 
And  on  a  proper  showing  he  may  maintain  an 
action  for  damages  against  the  corporation  If  it 
was  a  party  to  the  fraud,"'  but  not  otherwise,*^  or 
against  the  promoters,  directors,  or  ofQcers  who 
fraudulently  and  illegally  issued  the  stock  or  falsely 
represented  it  as  fully  paid.^  But  where  stock  of  a 
corporation  is  issued  without  consideration  in  vio- 
lation of  a  statute,  neither  the  directors  issuing  it 
nor  the  person  to  whom  it  is  issued,  on  his  subse- 
qnently  selling  it,  is- liable  to  the  purchaser  merely 
because  the  stock  was  so  issued,  while  on  its  face 
it  purported  to  be  regpolirly  issued  stock.  For  any 
injury  to  the  corporation,  and  incidentally  to  such 
purchaser,  from  such  unauthorized-  issue  an  action 
may  lie  for  the  benefit  of  the  corporation,  but  the 
purchaser  has  only  his  common-law  remedy  against 
his  seller  or  the  directors  for  fraud  and  deceit.^ 

[i  639]  (e)  Executory  Agreement  for  Transfer. 
As  we  have  seen  an  executory  agreement  involving 
an  issue  of  stock  in  violation  of  a  constitutional  or 
statutory  provision  is  ill^al  and  void  and  therefore 
an  executory  agreement  between  a  subscriber  for 
stock  and  a  third  person  for  its  sale  and  transfer. 


which  contemplates  an  illegal  issue  of  the  stock  will 
not  support  an  action  by  either  party  thereto.*" 

Ef  6^]  (5)  Bnle  as  to  Stock  Issued  and  Beac- 
quired  by  Corporation.  The  rule  that  a  corporation 
cannot,  as  against  dissenting  stockholders  or  subse- 
quent creditors,  issue  stock  as  a  bonus  or  for  less 
than  its  par  value  does  not  apply,  in  the  absence 
of  special  statutory  provision,"  to  stock  which  has 
once  been  issued  by  the  corporation  legally,"*  and 
which  has  been  reacquired  by  it  by  donation  or 
otherwise  as  treasury  stock  to  be  disposed  of  by 
it  like  other  assets  for  corporate  purposes,"  or 
which  has  been  lawfully  reacquired  by  forfeiture 
or  by  a  lawful  purchase  or  compromise.'"'  The  sale 
of  such  stock  at  less  than  par  or  its  issue  as  a  bonus 
is  not  within  a  constitutional  or  statutory  provision 
regulating  the  issue  of  stock  generally.''^  The  rule 
does  not  apply,  however,  so  as  to  permit  subscribers 
for  or  purchasers  of  shares  who  have  not  paid 
therefor  to  defeat  their  liability  to  the  creditors  of 
the  corporation  by  surrenderii^  their  stock  to  it 
and  afterward  taking  the  same  from  it  at  a  reduced 
value  or  gratuitously,  particularly  where  they  are 
in  control  of  the  corporation.'*  And  the  purchaser 
of  alleged  treasury  stock  with  knowledge  that  the 
stock  had  not  been  paid  in  full  is  liable  to  creditors 
to  the  same  extent  as  the  ori^al  subscriber.''*'* 

[f  641]  (6)  Issue  for  Fully  Paid  Shares  Surren- 
dered.    Even  when  a  statute  prohibits  a  corpora- 
tion from  issuing  stock  except  on  payment  of  the 
'par  value,  it  can  accept,  on  terms  which  }>ermit  of 
their  being  reissued,  a  surrender  of  full-paid  shares. 


T.  South-Western  R.  Co.,  1  Smale  & 
G.  142.   65    Reprint  62. 

See  also  surra  S!  603,  61S. 

Contra  Parsons  T.  Joseph,  92  Ala. 
403,  8  S   788. 

Ca]  ApplloMtton  of  rvl*«— Where 
the  statute  under  which  a  company 
Is  incorporated  authorizes  the  trus- 
tees to  issue  stock  and  exchange  It 
for  property,  and  declares  that  when 
excbanged  such  stock  shall  be  taken 
to  be  full-paid  stock,  and  not  liable 
to  further  calls,  and  the  trustees, 
being  the  only  members  of  the  cor- 
poration, exchange  the  whole  capital 
stock  in  payment  for  the  purchase 
of  mining  property  owned  by  them- 
selves, and,  after  division  and  distri- 
bution of  the  stock  among  them- 
selves, sell  it  as  full-paid  stock  to 
Innocent  purchasers,  such  purchasers 
cannot  maintain  a  suit  to  compel  the 
trustees  to  account  to  the  corpora- 
tion for  a  fraudulent  disposition  of 
its  capital  stock.  Foster  v.  Seymour, 
23  Fed.   66,    23   Blatchf.   107. 

5S.  Clark  v.  American  Coal  Co., 
86  Iowa  436,  68  NW  291,  17  LRA 
667. 

so,  Barnes  v.  Brown,  80  N.  T. 
527;  In  re  Ambrose  Lake  Tin,  etc, 
Hin.  Co.,  14  Ch.  t>.  390  (dictum  of 
Brett,  L,.  J.);  In  re  Gold  Co.,  11  Ch. 
D.  701  (dictum  of  James,  L.  J.).  See 
also  infra  S  691. 

61.  Fosdick  V.  Sturges,  9  F.  Cas. 
No.  4,966,  1  Blss.  256,  3  Fhila.  (Fa.) 
312;  Sturges  y.  Stetson,  23  F.  Cas. 
No.  13,668.  1  Biss.  246.  See  also 
Infra  JS   691,  1066  et  seq. 

62,  Dorsey  Machine  Co.  v.  Mc- 
Caffrey. 139  Ind.  546,  38  NE  208,  47 
AmSR  290  (the  principle  of  which 
supports  the  text,  although  a  fraud- 
ulent increase  of  stock  was  in- 
volved). 

,,63.  In  re  Ambrose  Lake  Tin.  etc, 
MIn.  Cc  14  Ch.  D.  890  (dictum  of 
Brett.  K  J.):  In  re  Gold  Co.,  11  Ch. 
t>.  701,  713  (dictum  of  James,  L.  J.). 
.  6*  Sykes  v.  Pure  Food  Cider  Co.. 
167  Iowa  601,  138  NW  554;  Windram 
V.  French,  161  Mass.  547,  24  NB  914. 
J  LRA  760;  Van  Slochem  v.  Villard. 
154  App.  Div.  181,  138  NTS  852  [aft 
|07  N.  Y.  687,  101  NE  467];  Cross  v. 
Sackett,  It  N.  Y,  Super.  617,  6  AbbPr 
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247,  16  HowPr  «2;  In  re  (^old  Co.,  11 
Ch.  D.  701  (dictum  of  James,  L.  J.). 
See  also  infra  Si   644,   655,   691. 

TilaMltty  of  promotan  see  supra 
i  309. 

es.  Brsfleld  v.  Exner,  128  App. 
Div.  135,  112  NTS  561. 

es.  Williams  V.  Evans.  87  Ala. 
725,  6  S  702,  «  LRA  218.  And  see 
supra  9  608. 

67.  Kimball  v.  New  England 
Roller  Grate  Co.,  69  N.  H.  486.  45  A 
253. 

e&  Ailing  T.  Wenzel,  133  III.  264, 
24  NE  551;  Belknap  v.  Adams,  49 
La.  Ann.  1360,  22  S  382;  Kimball  v. 
New  England  Roller  Grate  Co.,  69 
N.  H.  486.  45  A  253. 

[a]  murt  IMV*  bMn  lawfully  ia. 
■Had  In  Otat  Inatanoe. — Of  course 
stock  returned  to  the  corporation  Ijy 
promoters  or  subscribers,  in  order 
that  it  may  be  sold  and  reissued  by' 
the  corporation  as  treasury  stock 
free  from  the  restrictions  imposed 
by  law  upon  capital  stock  generally, 
must  have  been  lawfully  issued  In 
the  flrst  Instance.  If  it  was  orig- 
inally issued  unlawfully  without 
consideration,  or  fraudulently  for  an 
insufScient  consideration,  and  then 
returned  to  the  corporation,  it  Is  not, 
properly  speaking,  treasury  stock, 
and  can  no  more  legally  be  disposed 
of  at  less  than  par  than  original 
stock.  Kimball  v.  New  England 
Roller  Grate  Co.,  69  N.  H.  486,  46  A 
263.  To  same  effect  Campbell  v.  Mc- 
Phee,  36  Wash.  593,  79  P  206. 

[b]  Bona  ltd*  piiTOhaaenk— It  Is 
possible  that,  where  stock  Is'  Issued 
by  a  corporation  as  full  paid  with- 
out payment  of  the  par  value,  and 
afterward  returned  to  the  corpora- 
tion to  be  disposed  of  as  treasury 
stock,  bona  fide  purchasers  of  the 
same  from  the  corporation  as  full 
paid  may  not  incur  liability  to  cred- 
itors for  the  balance  in  fact  unpaid 
thereon.  '  Campbell  v.  McPhee,  36 
Wash.  593,  79  P  206  (where,  how- 
ever, the  court  did  not  decide  this 
point).     See  supra  {   636. 

69.  Davis  V.  Montgomery  Furnace, 
etc.,  Co.,  101  Ala.  127,  8  S  496  (stock 
donated  by  holders  to  be  given  as 
bonus  to  purchasers  of  bonds); 
Henry  v.  Semonlan,  27  Colo    A.  487, 


150  P  818;  Lake  Superior  Iron  Co. 
V.  Drexel,  90  N.  T.  87:  Otter  v.  Bre- 
voort  Petroleum  Co.,  60  Barb.  (N.  T.) 
247;  Witt  v.  Nelson,  (Tex.  Civ.  A.) 
169  SW  381;  Krisch  v.  Inter-State 
Fisheries  Co.,  39  Wash.  381,  81  P  855: 
Rowell  V.  John  Rowell  &  Sons,  Ltd., 
[1912J   2  Ch.   609. 

[a]  Freramptlon. — Where  In  an 
action  on  a  contract  by  a  corporation 
to  sell  shares  of  its  stock  at  less 
than  par  it  does  not  appear  how  it 
acquired  the  stock,  it  cannot  be  in- 
ferred, in  favor  of  the  corporation 
that  the  stock  has  not  been  fully 
paid  up  and  afterward  reacquired  v 
it.  Otter  V,  Brevoort  Petroleum  Co., 
50  Barb.    (N.  Y.)   247. 

7a  State  Bank  Chlllicothe  Branch 
v.  Fox,  6  F.  Cas.  No.  2,683,  3  Blatchf, 
431;  Pullman  v.  Railway  Equipment 
Co.,  73  111.  A.  313;  Otter  v.  Brevoort 
Petroleum  Co.,  60  Barb.  (N.  Y.)  247; 
In  re  Exchange  Banking  Co.,  Ltd.,  50 
L.  J.  Ch.  827. 

71.  Davis  V.  Montgomery  Furnace, 
etc.,  Co.,  101  Ala.  127,  8  S  496;  Pull- 
man V.  Railway  Equipment  Co.,  73 
111.  A.  313. 

7a,  Enrlght  v.  Heckscher,  240  Fed. 
863,  153  CCA  549;  Ailing  v.  Wenzel, 
133  111.  264,  24  NE  551;  Belknap  T. 
Adams,  49  La.  Ann.  1350,  22  S  382. 

7a%.  Enrtght  v.  Heckscher,  240 
Fed.  863,  153  CCA  549;  Campbell  v, 
McPhee,   36   Wash.   593,   79  P  206. 

[a]  Evldamoa  of  bona  fides. — (1) 
In  an  action  by  a  trustee  in  bank- 
ruptcy of  a  corporation  for  an  as- 
sessment levied  on  such  stock  in 
the  hands  of  a  purchaser  thereof 
from  the  cor,poration,  it  was  held 
that  evidence  that  op  the  flrst  issue 
of  such  stock  to  defendant  the  finan- 
cial affairs  of  the  corporation  were 
fully  gone  into  with  the  president 
who  sold  the  stock,  and  that  at  the 
time  of  a  subsequent  issue  of  stock 
to  defendant  he  was  one  of  the  trus- 
tees of  the  corporation,  was  sufficient 
to  show  that  defendant  was  not  a 
bona  fide  purchaser  of  the  stock 
without  notice  that  It  was  assessa- 
ble. Campbell  v.  McPhee,  36  Wash. 
593,  79  P  206.  (2)  The  fact  that 
stock  was  returned  to  the  corpora- 
tion as  treasury  stock  was  not  notice 
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and  oan  issne  in  exchange  for  them  other  shares  as 
fully  paid  npJ^  But  as  we  have  seen,  stoekholders 
cannot  defeat  their  liability  to  creditors  of  the  cor- 
poration by  surrendering  their  subscribed  but  un- 
paid shares  to  the  corporation  and  afterward  pur- 
chasing them  from  it  at  a  reduced  value.''* 

[$  642]  (7)  Sale  on  lixecation  or  Forfeitoie. 
Stock  may  be  sold  for  less  than  par  on  execution 
or  under  the  charter  on  default  of  payment." 

[^  643]  (8)  Issue  to  Directors  or  Officers.  The 
issne  of  fictitiously  paid-up  stock  by  directors  or 
ofiBcers  to  themselves  is  especially  condemned  by 
the  courts  as  fraudulent,  as  well  as  illegal  or  ultra 
vires,  not  only  as  against  creditors  of  the  corporar- 
tion,  but  also  as  against  the  other  Stockholders  and 
the  corpc^ration,'''  as  in  the  case  of  an  issne  of 
stock  to  a  director  for  land  or  other  property  at  a 
g^oss  overvaluation,"  or  to  an  ofiBcer  or  director 
who  does  not  pay  the  full  price  therefor,™  or  in 
payment  of  unaudited  accounts  for  labor  performed 
under  contract  with  the  president,  who  sought  to 
place  the  shares  where  they  would  be  held  for  his 
benefit,'*  or  as  a  bonus  for  services.*'  Such  an 
issue  of  stock  will  be  enjoined  or  canceled  at  the 
suit  of  the  c<nporatidn  unless  all  the  stockholders 
consented  so  that  it  is  estopped,  or  at  the  suit  of  a 
dissenting  stockholder  in  a  proper  case.^^  If  stock 
is  issued  to  directors  at  less  than  par  or  for  prop- 
erty at  an  intentional  or  gross  overvaluation,  in 
violation  of  a  statute,  or  even  in  the  absence  of  an 
express  statutory  prohibition,  the  corporation  may 


undoubtedly  rescind  the  transaction,  return  the 
property,  and  sue  to  cancel  the  stock  ;^^  and  in  a 
proper  case  an  action  for  relief  by  way  of  injunc- 
tion or  rescission  may  be  maintained  by  an  inno- 
cent stockholder  at  the  time  of  the  transaction;" 
but  it  has  been  held  that  in  the  absence  of  a  stat- 
ute neither  the  corporation  nor  a  stockholder  can, 
without  a  rescission  and  return  of  the  property, 
sue  for  a  cancellation  of  so  much  of  the  stock  as  is 
in  excess  of  the  amount  paid  or  of  actual  value  of 
the  property,  and  thus  in  effect  make  a  new  eon- 
tract  or  cause  a  sale  of  the  property  to  the  corpora- 
tion at  less  than  the  agreed  price,  or  sue  to  compel 
the  holders  of  the  stock  to  pay  the  difference  to  the 
corporation  or  to  account  to  it  for  the  profit  made 
by  them,  the  sole  remedy  being  rescission.**  Di- 
rectors or  oflScers  of  a  corporation,  who  take  stock 
therein  without  payment  of  the  par  value  are  of 
course  liable  to  or  for  the  benefit  of  creditors  under 
the  saune  circumstances  and  to  the  same  extent  at 
least  as  other  stockholders,  and  may  also  be  liable 
to  the  corporation  if  it  is  not  in  some  way 
estopped.^'  And  they  may  be  liable  by  reason  of 
their  relation  even  when  the  circimistanceB  would 
impose  no  liability  on  other  stockholders.  Thus  in 
New  York,  where  it  is  held,  aa  we  have  seen,  that 
in  the  absence  of  statutory  provision  stockholders 
are  not  liable  to  creditors  where  they  have  received 
their  stock  as  a  gratuity  or  under  an  agreement  for 
payment  of  less  than  par,  which  they  have  per- 
formed, so  that  tiiere  is  no  promise,  express  or 


to  a  subseai<ent  purchaser  that  the 
corporate  property  was  overvalued. 
Davies  t.  Ball,  64  Wash.  292,  116  P 
833.    AiinCa3l914B    750. 

73,  Rowell  V.  John  Rowell  &  Sons, 
Ltd.,   [1912]   2  Ch.  609. 

74,  See  supra  i    640. 

75,  Stur^es  v.  Stetson,  23  F.  Cas. 
Mo.  13,668.  1  Biss.  246. 

Saia  for  axnuNiyiiLiiLt  of  oalla  see 
Infra  i  982  et  seq. 

70.  U.  S.— HuTskamp  v.  West,  47 
Fed.  236  [rev  on  other  grounds  63 
Fed.  749,  11  CCA  401]. 

Ala. — Tutwiler  v.  Tuskaloosa  Coal, 
etc,  Co.,  89  Ala.  391,  7  8  398. 

Ind. — Clow  v.  Brown.  160  Ind.  185, 
48  NE  1034.  49  NB  1067. 

Iowa. — Osgood  V.  Kine,  42  Iowa 
47S    488 

jio. — ^HllI  V.  Atoka  CoaL  etc..  Co., 
124  Mo.  166,  26  SW  926,  32  SW  111; 
McDaniel  v.  Harvey,  Bl  Mo.  A.  198; 
Chouteau  v.  Dean,  7  Mo.  A.  210. 

N.  J.— Central  Consumers'  Wine, 
etc,  Co.  v.  Madden,  (Cb.)  68  A  777; 
Hllles  T.  Parrlsh,  14  N.  J.  Eq.  380. 

N.  T. — ^Points  V.  Wabash  R.  Co., 
207  N.  T.  118,  100  NE  721;  Brooklyn 
Crosstown  K.  Co.  v.  Strong,  76  N.  Y. 
691;  Insurance  Press  v.  Montauk  Fire 
Detecting  Wire  Co.,  108  App.  Dlv. 
472.  93  NTS  184. 

Oh. — Straman  v.  North  Baltimore 
Water  Works  Co.,  8  Oh.  Clr.  Ct.  89, 
4  Oh.    Clr.   Dec.   339. 

Pa. — Morris  v.  Stevens,  178  Pa. 
B63,  36  A  151  [alt  17  Pa.  Cfo.  209]. 

Eng. — Perclval  v.  Wright,  [1902] 
2  Ch.  421;  In  re  British  Provident 
Life,  etc.,  Assoc,  5  Cb.  D.  306;  Ex  p. 
Daniell,  1  De  G.  &  J.  872,  68  BngCh 
289,  44  Reprint  7'67. 

Man. — Colonial  Assur.  Co.  v.  Smith, 
23  Man.  243,  12  DomLR  113,  24  West 
IJl  105. 

•TJirectors  must  dispose  of  their 
company's  shares  on  the  best  terras 
obtainable,  and  must  not  allot  them 
to  themselves  or  their  friends  at  a 
lower  price  in  order  to  obtain  a  per- 
sonal benefit."  Perclval  v.  Wright, 
supra. 

Tiandnleiit  iam*  of  •took  liy  dl> 
r«otozs  or  oflU)«rs  to  tbanaalTMi  see 
generally  supra  9  650. 


Pnroluui*  of  atook  from  oorponu 
tlon  gtrmraXtr  see  infra  XIII,  C. 

77.  Tutwiler  v.  Tuskaloosa  Coal, 
etc.,  Co.,  89  Ala.  891,  7  S  398;  Os- 
good v.  King,  42  Iowa  478;  Hill  v. 
Atoka  Coal,  etc.,  Co.,  124  Mo.  153,  25 
SyS  926,  32  SW  111.  See  infra  t  648 
et  seq. 

78.  Huiskamj)  v.  West,  47  Fed.  236 
[rev  on  other  grounds  63  Fed.  749, 
11  CCA  401]:  Shaw  v.  Stalght,  107 
Minn.  152,  119  NW  951,  20  LRANS 
1077;  U.  S.  Light,  etc,  Corp.  v. 
Walker,  94  Misc.  687,  158  NTS  664 
[aft  175  Xpp.  Dlv.  929  mem,  161  NTS 
1148  memj;  Colonial  Assur.  Co.  v. 
Smith,  23  Man.  243,  12  DomLR  118, 
24  WestLR  105.  See  also  supra  {  603 
et  seq. 

79.  Perry  v.  Tuskaloosa  Cotton- 
Seed  Oll-MlU  Co.,  93  Ala.  364,  9  S 
217. 

80.  Randall  Printing  Co.  v.  San- 
.Itas  Mineral  Water  Co.,  120  Minn. 
268,  139  NW  606,  43  LRANS  706; 
Central  Consumers'  Wine,  eto^  Co.  v. 
Madden.    (N.  J.  Ch.)  68  A  77'r. 

81.  Ala. — Perry  v.  Tuskaloosa 
Cotton-Seed  Oil-MlU  Co.,  93  Ala.  364, 
9  S  217 

Minn.'— Shaw  v.  SUigbt,  107  Minn. 
152,  119  NW  951.  20  LRANS  1077. 

N.  J. — Central  Consumers'  Wine, 
etc.,  Co.  V.  Madden,  (Ch.)  68  A  777; 
Hilles  V.  Parrish,  14  N.  J.  Eq.  380. 

N.  T. — ^Insurance  Press  v.  Montauk 
Fire  Detecting  Wire  Co.,  103  App. 
Dlv.  472,  93  NTS  134;  U.  S.  Light, 
etc,  Corp.  v.  Walker,  94  Misc.  687, 
158  NTS  664  [aft  175  App.  Div.  929 
mem,  161  NTS  1148  mem]. 

Pa. — Morris  v.  Stevens,  178  Pa.  663, 
36  A  161   [aft  17  Pa.  Co.  209]. 

Man.— Colonial  Assur.  Co.  v.  Smith, 
28  Man.  243,  12  DomLR  113.  24  West 
LR  106. 

[a]  Compeii—tlnn,  as  ooadltloa  of 
oanoellatlon. — (1)  Where  the  presi- 
dent of  a  corporation  has  acquired 
certain  shares  of  its  stock,  which  the 
corporation'  seeks  to  cancel,  under  a 
contract  which  was  not  only  Illegal, 
but  inherently  fraudulent,  he  cannot 
Insist  that  the  corporation  cannot  ob- 
tain such  relief  without  compensat- 
ing him  for  his  services  as  presi- 
dent.   Central  Consumers'  Wine,  etc., 


Montauk 
103    App. 

Montauk 
103    App. 

Montauk 
108    Aop. 


Co.  v.  Madden,  (N.  J.  Ch.)  68  A  777. 
(2)  And  where  a  director  In  a  corpo- 
ration has  received  payment  of  com- 
missions earned  in  the  sale  of  stock, 
he  is  not  entitled  to  defend  a  suit  to 
cancel  bonus  stock  issued  to  him  in 
fraud  of  other  creditors  on  the 
ground  that  such  stock  was  issued 
in  payment  for  his  services  in  can- 
vassing and  commending  the  enter- 
prise, and  that  the  corporation 
should  not  be  permitted  to  cancel  the 
stock  without  paying  the  reasonable 
value  of  such  services.  Central  Con- 
sumers' Wine,  etc.,  Co.  v.  Madden, 
supra.  I 

88,  Insurance  Press  v. 
Plre  Detecting  Wire  Co., 
Dlv.   472,   98   NTS  134. 

83.  Insurance  Press  v. 
Plre  Detecting  Wire  Co., 
Dlv.   472,   93   NTS   134. 

84k  Insurance  Press  v. 
Fire  Detecting  Wire  Co., 
Dlv.  472,  93  NTS  134;  Burland  v. 
Earle,  [1902]  A.  C.  88;  Erlanger  v. 
New  Sombrero  Phosphate  Co.,  3  App. 
Cas.  1218,  6  ERC  777. 

86.  111. — Ottawa,  etc.,  R.  Co.  v. 
Black,  79  111.  2(2. 

Iowa.— Osgood  V.  King,  42  Iowa 
478. 

Mo. — McDaniel  v.  Harvey,  61  Uo. 
A.  198;  Chouteau  v.  Dean,  7  Mo.  A. 
210. 

N.  T.— PolUta  V.  Wabash  R.  Co.. 
207  N.  T.  113.  100  NB  721;  Van  Cott 
V.  Van  Brunt,  2  AbbNCas  283. 

Pa. — Freeman  v.  Stlne,  16  I%lla. 
87. 

Eng. — In  re  Canadian  Oil  Works 
Corp.,  L.  R.  10  Ch.  593;  In  re  Dia- 
mond Fuel  Co.,  13  Ch.  D.  169;  In  re 
British  Provident  Life,  etc,  Assoc, 
5  Ch.  D.  306;  In  re  Western  of  Can- 
ada Oil,  etc.,  Co.,  L.  R.  20  Bq.  680; 
Ex  p.  Daniell,  1  De  Q.  &  J.  872,  58 
EngCh  289,  44  Reprint  767.  _ 

See  also  supra  I  610;  Infra  XII, 
D. 

[a1  Vartaers,  one  of  Whom  Is  a 
director  of  Hie  enmp— y,  who  have 
accepted  "paid-up"  stock  therein  to 
the  amount  of  twice  their  subscrip- 
tion, are  liable  to  the  company's 
creditors  for  the  unpaid  part  of  their 


For  latM  oaaM,  dsrelopaMata  and  obaarM  In  the  law  ■•«  cumulative  AnnoUtlons,  ^e  title.  pa«e  ^«  note  number. 
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implied,  to  pay  anything  further,'*'  it  has  also 
been  held  that  directors  of  a  corporation  who  have 
illegally  voted  to  themselves  stock  without  payment 
therefor  are  guilty  of  a  conversion  of  tha  assets 
of  the  corporation,  of  which  they  are  trustees,  and 
are  therefore  liable  to  or  for  the  benefit  of  creditors 
of  the  corporation,  ^nd  even  to  the  corporation 
itself,  for  the  value  of  such  stock,  regardless  of 
any  promise  to  pay  therefor."  In  some  states  by 
express  statutory  provision  a  purchase  of  stock  by 
a  director  for  less  than  the  par  value  is  null  and 
void."  A  statute  providing  that  the  capital  stock  of 
a  company  purchased  by  a  director  for  less  than  par 
shall  be  void  applies  only  where  the  purchaser  is  a 
director  of  the  company\  issuing  the  stock.*** 

When  rule  does  not  apply.  The  directors  and 
other  ofiBeers  of  a  corporation  having  general  au- 
thority to  sell  and  issue  its  stock  may,  in  the  ab- 
sence of  statutory  prohibition,  and  if  they  act  in 
perfect  good  faith,  issue  stock  to  themselves,"  and 
even  though  they  purchase  the  stock  at  less  than 
par,  if  they  act  in  good  faith  and  in  the  interest 
of  the  corporation,  and  without  deriving  any  profit 
or  advantage  for  themselves,  they  will  not  neces- 
sarily be  liable  for  the  full  par  value,  either  to  the 
corporation  or  to  other  stockholders,  nor  can  the 
shares  be  held  invalid  without  placing  the  pur- 
chasers in  statu  quo.^ 

[i  644]  (9)  Liability  of  Directors  or  Officers  for 
Isnie  to  OtiieiB.  The  acceptance  by  directors  of  a 
worthless  consideration  for  stock  issued  to  one  of 
their  number  charges  them  with  its  full  value  ;*^ 
and  directors  or  other  ofScers  who  without  author- 
ity issue  stock  without  payment  therefor  may 
thereby  incur  liability  to  creditors  of  the  corpora- 
tion under  a  statute;**  or  they  may  be  held  liable 
in  an  action  by  the  corporation,  or  in  a  stockhold- 
er's suit  in  a  proper  case,  on  the  ground  of  fraud 
and  breach  of  trust.*'  Directors  or  other  officers 
who  issue  stock  as  full-paid  when  it  is  not  so  in 
fact  may  also  be  liable  as  for  deceit  to  persons 
injured  by  the  false  representation,  express  or  im- 
plied, whether  they  are  the  original  purchasers  from 
the  corporation  or  subsequent  purchasers  and  trans- 
ferees."*"" But  in  the  absence  of  a  statute  the  com- 
mission of  a  fraud  upon  a  corporation  by  its  directors 
or  officers  in  the  issue  of  stock  does  not  give  a  creditor 
an  action  for  fraud  and  deceit.*" 


[i  645]  (10)  Issue  to  Promoters.  Of  course  pro- 
moters who  receive  stock  of  the  corporation  with- 
out payment  of  the  full  par  value  are,  irrespective 
of  any  trust  relation,  in  the  same  position  at  least 
as  other  stockholders  with  respect  to  their  liability 
for  the  full  par  value  to  the  corporation  and  to  ite 
creditors;*^  on  the  other  hand,  however,  they  are 
not  necessarily  in  as  favorable  position  as  other 
stockholders.  As  we  have  already  seen,  the  pro- 
moteiB  of  a  corporation,  although  not  ofQcers  or 
agents  of  the  corporation,  occupy  a  quasi  trust  rela- 
tion toward  it  when  it  comes  into  existence  and 
toward  the  subscribers  for  stock  prior  to  and  after 
organization;**  and  if  they  cause,  .or  participate 
in,  an  issue  of  stock  by  the  corporation  to  them- 
selves or  others  fraudulently  or  in  breach  of  trust, 
so  that  the  corporation  does  not  receive  payment 
of  the  full  par  valbe  of  the  stock  either  in  money 
or  in  property,  labor,  or  services,  or  so  thaf  they 
make  a  secret  profit  in  the  transaction,  they  may 
as  a  rule  be  held  liable  to  account  to  the  corpora- 
tion, or  in  a  proper  case  to  or  for  the  Tjenefit  of 
its  creditors,  for  the  full  par  value  of  the  stock 
or  for  the  secret  profit  which  they  have  received,** 
or  the  corporation  may  recover  damages  for  the 
fraud.^  In  a  proper  case  the  stock  in  the  hands  of 
the  promoters  or  purohasers  from  them  with  notice 
may  be  canceled  on  rotuming  the  consideration 
received.*  Promoters  who  cause  the  issue  of  fic- 
titiously paid-up  stock  may  be  liable  on  the  ground 
of  fraud  to  subsequent  purchasers  of  the  stock 
from  the  corporation  or  from  prior  holders  thereof;* 
and  promoters  who  have  made  secret  profits  by  an 
issue  of  stock  may  under  some  circumstances  be 
liable  to  account  therefor  in  equity  to  other  sub- ' 
seribers  for  stock.* 

[i  646]  (11)  Effect  as  against  the  State— (a) 
Forfeiture  of  Charter  or  Ouster.  An  ultra  viies 
or  ill^al  issue  of  stock  by  a  corporation  for  less 
than  par  or  for  property,  labor,  or  services  at  an 
intentional  and  fiaudulent  overvaluation  is  a  mis- 
user of  its  powers  and  may  therefore  be  a  ground 
for  proceedings  by  the  state  to  forfeit  the  charter 
of  the  corporation,  unless  there  is  some  special  rea- 
son for  not  decreeing  a  forfeiture  on  the  facts  of 
the  particular  case.^  And  under  some  statutes  a 
failure  fully  to  pay  in  the  capital  stock  or  a  certain 
percentage  thereof  as  required  by  the  statute  will 


stock.  Nennejr  v.  WaAdlll,  6  Tex. 
Civ.  A.  244,  26  SW  308. 

ae.    See  Infra  XII,  D. 

S7.  Iiamphere  v.  Lang,  167  App. 
Dlv.  308,  141  NTS  967  [rev  on  otfier 
grounds  218  N.  T.  685,  108  NE  82, 
and  dlst  Southworth  y.  Morgan,  205 
N.  y.  293.  98  NE  490,  51  LRANS  66, 
Christensen  v.  Eno,  lOS  N.  T.  97,  12 
NE  848.  60  AmR  429J. 

88.  Union  Trust  Co.  v.  New  York, 
etc.,  R.  Co.,  9  Oh.  Deo.  (Reprint)  778, 
17  ClncLBul  178. 

88H>  Cincinnati,  etc.,  B.  Co.  v. 
Kleybolte,  80  Ob.  St  811,  88  NE 
879. 

88.     See  supra  )   660. 

80.  Peter  v.  Union  Mfg.  Co.,  86 
Ob.  St.  181,  46  NE  894.  In  this  case 
the  corporation  was  deeply  In  debt 
and  pressed  for  money  to  continue  its 
business.  A  large  proportion  of  Its 
capital  stock  remained  unsubscribed, 
a  great  part  of  which  was  created 
by  an  unauthorized  increase  of  the 
same,  for  which  the  directors  and 
managing  officers  were  chiefly  re- 
sponsible, although  acting  in  good 
faith  and  in  the  belief  that  their  ac- 
tion was  regular.  They  believed  that 
the  only  practicable  means  of  obtain- 
ing money  to  relieve  the  necessities 
of  the  corporation  was  by  disposing 
cf    this     stock.       Accordingly     they 


made  diligent  but  unsuccessful  ef- 
forts to  dispose  of  the  stock  at  par, 
and  offered  It  at  a  large  discount  to 
all  its  stockholders  and  generally  to 
others  without  takers.  Thereupon 
the  directors  and  managing  officers 
and  some  others,  without  Intending 
to  secure  personal  advantage,  but 
with  a  view  to  aid  the  corporation, 
took  parts  of  the  stock  at  the  dis- 
count price,  paying  cash  therefor  and 
canceling  debts  due  to  them  from  the 
corporation,  and  they  did  not  In  fact 
afterward  derive  any  profit  on  ac- 
count of  such  stock.  Under  these 
circumstances  it  was  held  that  bad 
faith  should  not  be  Imputed  to  them, 
either  In  respect  to  such  Increase  of 
capital  or  their  acquisition  of  it,  and 
on  the  corporation  subsequently  be- 
coming Insolvent  the  difference  be- 
tween the  discount  price  and  the  par 
value  of  the  stock  thus  purchased 
should  not  be  regarded  as  assets  of 
the  corporation  as  between  those 
stockholders  who  thus  purchased  at 
a  discount  and  those  who  did  not- 
and  that  In  such  case  the  holders  of 
the  previously  issued  stock,  for 
which  they  had  paid  par,  should  not 
be  allowed  to  assert  the  Invalidity  of 
the  Issue  of  the  discounted  stock 
without  consenting  that  the  pur- 
chasers  thereof   be   placed    in   statu 


quo. 

91.  Ottawa,  etc.,  R.  Co.  v.  Black, 
79  111.  262;  Van  Cott  v.  Van  Brunt, 
2  AbbNCas  283  [rev  on  other  grounds 
82  N.  T.  636]. 

92.  See  Infra  XIII,  D. 

9a     Pollltz  V.  Wabash  R.  Co.,   207 
N.  Y.  113,  100  NE  721. 
94.85.     See  infra  XIII,  B. 

96.  See  Infra  XIII,  B. 

97.  See  supra  {9  838,  860  et  seq; 
and  generally  S  602  et  seq. 

98.  See  supra  {  286. 

99.  See  supra  (I  886  et  seq,  888 
et  seq. 

BaoMdlea  see  supra  t  856. 
1.    See   supra   {{    335   et  seq,   860, 
366. 
a.     See  supra  91  888,  368. 

3.  Bee  supra  9    309. 

4.  See  infra  9S  327,  357. 

B.  Ala.— Floyd  v.  State,  177  Ala. 
169,  59  S  280;  State  v.  Citizens  Light, 
etc.,  Co.,  172  Ala  232,  66  S  193 
(fraudulent  and  fictitious  Increase  of 
stock). 

Colo. — Peo.  V.  Iieadville  City  Bank, 
7  Colo.  226,  8  P  214. 

La. — State  v.  New  Orleans  Deben- 
ture   Redemption    Co.,    61    La.    Ann. 
1827,   26  S  686   [att  180  U.  S.  320,  21 
set  878,  45  L.  ed.  660]. 
Minn.— SUte  v.  MlnnesotaThreahSr;^ 
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render  an   attempted  incorporation   void  and   be 
ground  for  ouster  in 'proceedings  by  the  state.' 

[$  647]  (b)  Frerention  or  Cancellation.  It  has 
been  held  that  a  statute  prohibiting  corporations 
from  selling  or  disposing  of  any  shares  of  stock 
until  the  same^are  fully  paid,  or  from  issuing  any 
stocks  or  bonds  except  for  money,  labor  done,  or 
property  actually  received,  and  declaring  all  fic- 
titious stock  or  indebtedness  void,  is  intended  for 
the  protection  of  stockholders  and  creditors,  and 
gives  the  state  no  authority  to  protect  such  private 
rights  by  a  suit  in  equity  in  its  own  name/  But 
if  the  rights  and  interests  of  the  public  are  affected, 
as  in  the  case  of  quasi  publi^  corporations,  the  state 
may  interfere  by  injunction;'  and  a  remedy  by  suit 
by  the  attorney-general  in  the  name  of  the  state  is 
sometimes  prescribed  by  statute.'  Thus  in  Penn- 
sylvania the  act  prohibiting  any  railroad  corpora- 
tion in  the  commonwealth  from  issuing  any  of  its 
capital  stock  for  money  for  a  less  amount  than 
the  par  value  of  each  share  actually  paid  into  the 
treasury  of  the  corporation  before  the  issue  of  any 
full-paid  certificate  for  such  shares,  and  providing 
in  effect  that  it  shall  not  issue  stock  for  labor  done 
or  property  received  until  after  the  filing  in  the 


oflce  of  the  secretary  of  the  commonwealth  of  the 
sworn  statement  of  the  president  and  chief  engineer 
of  the  company  as  to  the  labor  or  property,  the 
prices  to  be  paid,  the  value,  etc.,"  provides  for 
enforcement  of  the  act  by  proceedings  by  the  attor- 
n^-gciieral  in  the  name  of  the  commonwealth  on 
complaint  of  any  stockholder,  or  of  any  two  repu- 
table citizens  resident  in  the  region  traversed  by 
the  railroad,  or  the  traffic  of  which  will  be  affected 
by  its  construction,  etc.:"  and  this  remedy,  as  we 
have  seen,  is  ezclnsive,^^  except  that  it  is  made  a 
misdemeanor  for  the  c&rectors  or  the  president  or 
certain  other  designated  ofQcers  to  do  certain  acts 
in  violation  of  the  statute.^' 

[$4  648-650]  c.  Overralnation  of  Property,  Labor, 
or  Services"— (1)  In  General  In  the  absence  of 
constitutional,  statutory,  or  charter  provision  to  the 
contrary  an  agreement  by  which  a  corporation 
issues  stock  for  property,  labor,  or  services,  is  bind- 
ing, unless  rescinded  for  fraud  on  the  corporation 
and  on  the  participating  or  consenting  stockholders, 
irrespective  of  the  actual  value  of  the  property, 
labor,  or  services,  as  compared  with  the  par  value 
of  the  stock,  no  rights  of  dissenting  stockholders 
or  creditors  being  involved;^*  and  it  is  held  that 


Mf^  Co.,  40  Minn.  21S,  41  NW  1020, 
8  iSRA.  610. 

Nebr. — State  v.  Atchison,  etc.,  R. 
Co.,  24  Nebr.  148,  88  NW  48,  8  AmSR 
164. 

Pa. — Com.  V.  Pittsburg,  etc.,  R.  Co., 
82  Pa.  Co.  401,  9  Dauph.  Co.  190. 

Wis. — State  V.  Janesvllle  Water 
Co.,  92  Wis.  496,  66  NW  612,  82  X.RA 
891. 

And  see  Infra  XVIII. 

e.  Floyd  V.  State,  177  Ala.  169,  59 
S  280;  State  v.  Webb,  110  Ala.  214, 
20  S  462:  State  v.  Webb,  97  Ala.  111. 
12  S  877.  38  AmSR  151:  Holman  v. 
State,  ipe  Ind.  669,  5  NB  702;  State 
T.  HoKan,  163  Mo.  43,  63  SW  378,  See 
also  supra  :  166;  Infra  XVIII. 

7.  Minnesota  v.  Guaranty  Trust, 
etc.,  Co..  73  Fed.  914  (construing 
Oen.  St.  [1894]  :  2743,  relating  to 
railroad  companies,  and  holding  that 
such  statute  gave  the  state  no  right 
to  protect  the  private  rights  of 
stockholders  and  creditors  thereunder 
in  a  suit  In  its  own  name  to  cancel 
stocks  and  bonds  Issued  in  violation 
of  the  statute  and  to  enjoin  foreclo- 
sure of  the  niortgage  given  to  secure 
the  bonds).  To  same  effect  State  v. 
Farmers'  L.  &  T.  Co.,  81  Tex.  530,  17 
SW  60. 

8.  State  V.  Minnesota  Thresher 
Mfg.  Co.,  40  Minn.  213,  41  NW  1020, 
3  LRA  610;  McCarter  v.  Pitman,  etc., 
Gas  Co..  74  N.  J.  Bq.  85S,  69  A  211 
(gas  company). 

9.  See  statutory  provisions;  and 
Infra  this  section. 

la  Act  May  7,  1887  (P.  Ij.  p  94). 
See  supra  {  606  note  84  [e]  for  cases 
construing  this  provision. 

H.  Act  May  7,  1887  (P.  L.  p  94) 
S  4  (which  reads  as  follows:  'tJpon 
complaint  of  any  stockholder  in  any 
railroad  company  of  this  Common- 
wealth, or  of  any  two  reputable  cltl- 
sens  resident  in  the  region  traversed 
by  the  line  of  the  railroad  of  such 
company,  or  the  traffic  of  which  will 
be  affected  by  its  construction,  that 
the  said  company  is  about  to  Issue, 
or  has  Issued  since  the  passage  of 
this  act,  either  stock,  or  bonds,  or 
other  certificates  of  Indebtedness,  In 
contravention  of  the  provisions  of 
this  act,  or  of  section  seven  of  arti- 
cle sixteen  of  the  Constitution, 
(which  complaint  shall  be  in  writing, 
verified  by  affldavlt,  and  filed  with 
the  Attorney  General  of  this  Com- 
monwealth.) it  shall  be  the  duty  of 
the  said  Attorney  General,  at  once, 
to  institute  proper  proceedings  at 
law,  or  In  eoulty,  or  both,  in  the 
name  of  the  Comraonweath,  to  en- 
force the  provisions  of  this  act,  and 


to  restrain  and  prevent  the  company 
(rom  consummating,  or  continuing 
any  act,  or  acts,  so  alleged  to  have 
been  done,  or  to  be  contemplated,  in 
violation  of  the  terms  of  this  act"). 

[a]  BemedUs  wider  atatnte.— (1) 
In  A  proper  case  a  bill  in  equity  may 
be  maintained  under  this  statute  by 
the  attorney-general  In  the  name  of 
the  commonwealth  to  declare  void 
and  cancel  an  illegal  issue  of  stock 
in  violation  of  the  statute.  Com.  v. 
Reading,  25  Pa,  Co.  156,  4  Dauph. 
Co.  82  [atr  204  Pa.  161,  68  A  755]. 
(2)  Two  reputable  citizens  resident 
in  the  "region  traversed  by  the  line  of 
a  street  railway  company  have  a 
standing  to  petition  the  court  for  a 
mandamus  to  compel  the  attorney- 
general  to  Institute  proceedings 
against  the  company  to  enforce  the 
provisions  of  the  statute.  Cheetham 
V.  McCormlck,  178  Pa.  186,  36  A  631; 
Cora.  V.  Bell,  22  Pa,  Dist.  811.  (8) 
But  before  he  will  be  subject  to  a 
writ  of  mandamus  to  compel  him  to 
proceed  under  the  statute,  he  has  a 
right  to  know  the  strength  of  the 
case  he  is  asked  to  present  In  the 
name  of  the  commonwealth;  and  U^e 
parties  asking  him  to  proceed  must 
present  for  his  consideration  facts 
showing  a  prima  facie  case.  He  is 
not  required  to  institute  such  pro- 
ceedings until  a  prima  facie  case  is 
made  oy  the  complainants.  Cheet- 
ham V.  McCormlck,  supra.  (4)  On 
the  other  hand  he  has  no  discretion, 
where  the  complainants  show  a 
prima  facie  case,  to  refuse  to  insti- 
tute proceedings.  Cheetham  v.  Mc- 
Cormlck, supra;  Com.  v.  Bell,  supra. 
(6)  Prima  facie  case  presented  see 
Com.  V.  Bell,  supra. 

[b]  BaUaf  refund. — (1)  It  was 
held  that  a  bill  against  a  street  rail- 
road company  under  this  statute  to 
declare  an  Issue  of  capital  stock  of 
the  company  fictitious,  as  not  made 
for  value,  was  properly  dismissed 
where  the  stock  had  been  sold  to  a 
third  person  before  the  bill  was  filed, 
and  three  years  had  expired  after 
the  Issuing  of  the  stock  before  the 
filing  of  the  bill,  and  It  was  not 
until  five  years  thereafter  that  the 
real  owners  of  the  stock  were  made 
parties  defendant.  Com.  v.  Reading 
Tract.  Co.,  204  Pa.  151,  63  A  765  [aff 
26  Pa.  Co.  166].  (2)  Issue  of  pre- 
ferred stock  in  lieu  of  common  stock 
owned  by  it  as  treasury  stock  not  re- 
strained see  Com.  v.  Buftalo,  etc.,  R. 
Co.,  11  Pa,  Dlst.   750,  26  Pa.  Co.  636. 

[c]  Xatoppel. — The  commonwealth 
is  not  estopped  from  maintaining  a 
suit  by  bill   in   equity   to   cancel   an 


Illegal  increase  of  stock  by  reason  of 
having  collected  the  bonus  on  the  In- 
creased capital  stock  and  the  capital 
stock  tax  from  year  to  year.  Com.  v. 
Reading  Traction  Co.,  26  Pa,  Co.  166, 
4  Dauph.  Co.  82  [afl  204  Pa.  151,  SS  A 
7651. 

12.  See  supra  {  606  note  84  [e]. 

13.  Act  May  7,  1887  (P.  L.  p.  94) 
i  6  (which  provides  as  follows:  "Any 
president,  secretary,  or  treasurer,  of 
any  railroad  corporation  of  this  Com- 
monwealth, affixing  his  name  or  at- 
testation to  any  certificate  of  stock, 
or  corporate  bond,  or  any  director  of 
any  such  corporation  knowingly  as- 
senting to  the  issue  of  such  stock,  or 
bond,  in  violation  of  the  terms  of 
this  act,  or  any  rresldent,  chief  engi- 
neer, or  other  offlcer,  of  aiiy  railroad 
corporation,  making  any  aflfdavit,  re- 
quired by  the  second  section  of  this 
act  to  be  made,  containing  any  false 
statemeat,  in  reference  to  any  of  the 
things  as  to  which  affldavlt  Is,  by 
that  section,  required  to  be  made, 
shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall 
be    sentenced    to    pay    the    costs     of 

Srosecution  and  a  fine,  not  exceeding 
ve   thousand  dollars'*). 

14.  Oompllaao*  wltb  ■tstntory 
ooadltiaiu  aaA  r*qiilx«jtiaiita  see 
supra  I  597. 

Wliat  p«opertr,  labor,  or  Mrvloas 
may  he  rao«iv«a  see  supra   {{    696, 

15.  IT.  S. — Memphis,  etc  R.  Co.  v. 
Dow.  120  U.  S.  287,  7  SCt  482,  30  I4. 
ed.  596;  Llndsey  v.  Pasco  Power,  etc, 
Co.,  203  Fed.  261,  121  CCA  449;  In  re 
Cniarles  Town  Light,  etc.,  Co.,  199 
Fed.  846  [afl:  210  Fed.  768,  127  CCA 
318];  In  re  L.  M.  Alleman  Hardware 
Co.,    172     Fed.     611     [rev    on    other 

grounds  181  Fed.  810,  104  CCA  820]; 
Id  Dominion  Copper  Mln.,  etc.,  Co. 
V.  Lewlsohn,  148  Fed.  '1920  mem,  79 
CCA  534  [aff  136  Fed.  916,  and  aff 
210  U.  S.  206,  28  SCt  634,  62  L.  ed. 
1025];  Cunningham  v.  HoIIey,  eta, 
Co.,  121  Fed.  720,  68  CCA  140;  Wash- 
hjlrn  V.  National  Wall-Paper  0>.,  81 
f%d.  17,  26  CCA  812  (good  will); 
Northern  Trust  Co.  v.  Columbia 
Straw  Paper  Co.,  76  Fed.  936  [aff  80 
Fed.  460,  25  CCA  649  (aft  176  U.  S. 
181,  20  SCt  811,  44  L.  ed.  423)1- 
Krohn  v.  Williamson,  62  Fed.  86j 
[aff  66  Fed.  656,  13  CCA  668];  Brown 
V.  Duluth,  etc.  R.  Cte.,  63  E'ed.  889; 
Foreman  v.  Blgelow,  9  F.  Cas.  No. 
4,934,   4   Cliff.    608. 

Ala. — Beitman  v.  Stelner,  98  Ala. 
241,  13  S  87. 

Cal. — O'Dea    v,    Hollywood    Ceme- 


For  latar  oasaa,  darelopmenta  and  ehancea  in  the  law  see  cumulative  Annotations,  same  title. 
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the  eoiporation  and  participating  or  assenting 
stockholders  and  their  transferees  are  bound  by 
the  agreed  fictitious  valnation,  even  when  there  is 
a  constitutional  or  statutory  prohibition  against  a 
fiotitiouB  issue  or  increase  of  stock,  or  issue  for 
less  than  par."  The  sufficiency  of  the  considera- 
tion cannot  be  questioned  by  third  persons  not 
creditors  or  stockholders.*'  If,  however,  there  is  a 
fraudulent  or  intentional  overvaluation,  which,  as 
ve  shall  see,  may  be  inferred  from  a  gross  over- 
valuation unexplained,"  and  in  some  jurisdictions 
even  where  there-  is  an  overvaluation  in  fact,  al- 
though neither  actually  fraudulent  nor  intentional,^* 
the  transaction  is  a  fraud  upon  subsequent  cred- 
itors of  the  corporation  without  notice^  and  upon- 
innocent  stockholders,^  particularly  when  it  is  in 
violation  of  a  statute  intended  for  their  protec- 
tion,^ and  the  general  rule  is  that'  the  stock  will 
be  r^arded  as  unpaid  to  the  extent  of  the  differ- 
ence between  its  par  value  and  the  true  value  of 
the  property,  labor,  or  services  as  against  creditors 
who  are  in  a  position  to  complain,^  and  as  against 
other  stockholders  who  are  not  estopped.'*  If  an 
agreement  involving  or  contemplating  an  issue  of 


valuation  is  illegal  because  it  is  fraudulent  or  in 
violation  of  a  constitutional  or  statutory  "provision, 
no  action  will  lie  specifically  to  enforce  the  same 
OT  to  recover  damages  for  a  breach  thereof.^ 

What  cAnstitntes  overvaluation.  With  respect  to 
the  valuation  of  property,  labor,  or  services  received 
in  pa3mient  of  capital  stock,  particularly  in  the 
absence^ of  fraud  or  intentional  overvaluation,  the 
decisions  are'  conflicting.  This  conflict  in  the  autjioii- 
ties  and  more  particularly  the  rules  known  as  the 
"true  value  rule"  and  the  "good  faith  rule"  will 
be  considered  at  length  in  connection  with  the  dis- 
cussion of  the  rights  of  creditors  as  against  stock- 
holders."-" 

In  Kentucky  it  is  expressly  provided  that  a  cor- 
poration shall  not  accept  labor  or  property  in  pay- 
ment of  stock  at  a  greater  value  than  the  market 
price  at  the  time  the  labor  was  done  or  the  prop- 
erty delivered,  and  ^his,  it  has  been  held,  makes 
the  validity  of  every  issue  of  stock  depend  on  the 
inquiry  "whether  that  which  was  received  therefor 
was  of  equal  value  in  the  market  with  the  stock 
issued.**  But  where  a  stockholder  of  an  insolvent 
corporation  has  paid  his  stock  subscription  in  full 


stock  for  property,  labor,  or  services  at  an  over-  tL  by  a  transfer  of  land  in  good  faith,  at  an  agreed 


tery  Assoc,  154  Cal.  (8,  97  P  1: 
Smith  V.  Ferries,  etc.,  R.  Co.,  61  P 
710. 

Colo. — Mountain  Water  Works 
Constr.  .Co.  v.  Holme,  49  Colo.  412, 
113  P  601;  Arapahoe  Cattle,  etc.,  Co. 
V.  Stevens,  13  Colo.  634,  22  P  823 
(holding  that,  where  a  corporation, 
in  order  to  procure  money  for  carry- 
ing on  its  business,  entered  into  a 
contract  with  plaintiff,  a  person  not 
connected  with  it,  by  which  it  agreed 
to  pay  him  In  stock  thirty-three  and 
one-third  per  cent  of  any  sum  he 
should  procure  to  be  loaned  to  It, 
and  plaintiff  procured  a  bank  to  lend 
the  corporation  Ave  thousand  dollars, 
the  transaction  was  not  ultra  vires, 
but.  In  the  absence  of  fraud,  was 
binding  upon  the  corporation,  al- 
though the  price  agreed  to  be  paid 
was  extravagant). 

111. — Peo.  V.  Union  Cons.  El.  R. 
.  Co..  26S  111.  32.  105  NE  12.  A^nCas 
'  1915C  388;  Parmelee  v.  Price,  208  IlL 
544,  70  NB  726  faff  106  111.  A.  271]; 
Biggins  V.  Lanslngh,  1S4  111.  301,  40 
NB  362:  Bouton  v.  Dement,  123  111. 
142,  14  NE  62. 

Ind. — Bruner  v.  Brown,  139  Ind. 
SOO.  38  NE  318:  CoOin  v.  Ransdell, 
110  Ind.  417,  11  NE  20. 

Iowa. — ^Esgen  v.  Smith,  113  Iowa 
26,  84  NW  964. 

Me. — Gllim  V.  Sawyer,  93  Me.  151, 
44  A  677. 

Minn. — ^Hoirman  Motor  Txuck  Co. 
T.  EIrlckson,  124  Minn.  279,  284,  144 
NW  952rclt  Cyc]. 

Mo. — ^Woolfolk  V.  January,  131  Mo, 
620,  33  SW  432;  Hill  v.  Atoka  Coal, 
etc.,  Co.,  124  Mo.  153,  25  SW  926,  32 
SW  111;  St.  Louis  Charcoal  Co.  v. 
Uoore,  178  Mo.  A.  692,  162  SW  746; 
Roll  V.  St.  Louis,  eta.  Smelting,  etc., 
Co.,  52  Mo.  A.  60.  ^ 

Nebr. — Dickinson  v.  Kline,  96  Nebr. 
436,    148   NW   141. 

N.  J. — Goodnow  v.  American  Writ- 
ing Paper  Co.,  72  N.  J.  Eq.  646,  648. 
66  A  607  [aff  78  N.  J.  Eq.  692,  69  A 
1014]  [clt  'Cycl;  Easton  Nat.  Bank 
v.  American  Brick,  etc,  Co.,  69  N.  J. 
Eq.  326,  60  A  64  [mod  70  N.  J.  Eq. 
722,  732,  64  A  917,  8  LRANS  271,  10 
AnnCas  84]:  Coler  v.  Tacoma  R.,  etc., 
Co.,  64  N.  J.  Eq.  117,  68  A  680  [rev 
on  other  grounds  65  N.  J.  Eq.  347,  64 
A  418,  103  AmSR  786]. 

N.  T. — Barr  v.  New  York,  etc..  R. 
Co.,  126  N.  Y.  263,  26  NE  146;  Van 
Cott  V.  Van  Brunt,  82  N.  Y.  636; 
Dlckerson  v.  Appleton,  123  App.  Dlv. 
903.  108  NYS  293  [aff  196  N.  Y.  607 
-  mem,  88  NE  1117  mem];  Insurance 
Press  V.  Montauk  Fire  Detecting 
wire  Co..  103  App.  Dlv.  472,  93  NYS 
134;    Miller   v.   University    Magasine- 


Co.,  10  Misc.  311,  30  NYS  969;  East 
Lake  Lumber  Co.  v.  Van  YSorder,  174 
NYS  88. 

Oh. — Orton  v.  Edaon  Reduction 
Mach.  Co.,  27  Oh.  Clr.  Ct.  107  [aff  7S 
Oh.  St.  680,  80  NE  1126  mem]. 

Pa.<— St>angler  Brewing  Co.  v.  Mo- 
Henry,  242  Pa.  522,  89  A  666. 

Tenn. — Divine  v.  Universal  Sewing 
Mach.  Motor  Attachment  Co.,  (Ch. 
A.)_S8  SW  98. 

Wash. — Oold  Ridge  Min.,  etc.,  Co. 
V.  Rice,  77  Wash.  384,  137  P  1001;  In- 
land Nursery,  etc.,  Co.  v.  Rice,  67 
Wash.  67.  106  P  499. 

Wis. — ^Wella  V.  Green  Bay,  etc.. 
Canal  Co.,  90  Wis.  442,  64  NW  69; 
WhltehlU  V.  Jacobs,  75  Wis.  474,  44 
NW  630. 

Eng. — In  re  Ambrose  I<ak»  Tin, 
etc.,  Min.  Co.,  14  Ch.  D.  390;  Felix 
Hadley  &  Co..  Ltd.  v.  Hadley,  77  L. 
T.  Rep.  N.  S.  181. 

See  also  infra  {  696. 

"Whatever  may  have  been  In  fact 
the  value  of  the  property  turned  over 
to  the  company  for  Its  stock,  the 
company  agreed  to  take  It  for  the 
stock.  The  persons  interested  were 
the  stockholders,  and  there  was  no 
dissent  on  the  part  of  any  person 
concerned  from  what  was  then  done. 
Neither  any  person  then  holding 
stock,  nor  any  person  who  after- 
wards became  a  stockholder  by  as- 
signment from  one  who  then  held 
stock,  can  now  make  complaint,  on 
behalf  of  the  corporation,  as  against 
the  fairness  of  that  transaction. 
This  I  take  to  be  the  settled  law  on 
that  subject."  Per  Showalter,  C.  J., 
In  Northern  Trust  Co.  v.  Columbia 
Straw-Paper  Co.,  76  Fed.  936,  937  [aff 
80  Fed.  460.  26  CCA  649  (aff  176  V. 
S.  181,  20  set  311,  44  L.  ed.  423)]. 

BesolaaloB  of  oontnMit  see  supra 
{  611. 

18.  Roman  v.  Dlmmtck,  115  Ala. 
233,  22  S  109;  Nlcrosi  v.  Irvine.  102 
Ala.  648,  16  3  429,  48  AmSR  92; 
O'Dea  V.  Hollywood  Cemetery  Assoc., 
154  Cal.  63,  97  P  1-,  Smith  v.  Ferries, 
etc.,  R.  Co.,  (Cal.)  61  P  710;  Hoffman 
Motor  Truck  Co.  v.  Erlckson,  124 
Minn.  279,  144  -NW  952:  Wells  v. 
Green  Bay,  etc..  Canal  C;o.,  90  Wis. 
442,  64  NW  69;  WhltehlU  v.  Jacobs, 
76  Wis.  474,  44  NW  630.  See  also 
supra  i  810. 

[a].  Hot  "flotltloiur  laaiw. — Stock 
issued  In  exchange  for  property,  al- 
though it  Is  worth  less  than  the  par 
value  of  such  stock,  is  not  a  "ficti- 
tious" issue  of  stock  within  the 
meaning  of  statutory  or  constitu- 
tional provisions  providing  that  all' 
fictitious  issues  of  stock  shall  be 
void.     Memphis,  etc.,  R.  Co.  v.  Dow, 


120  U.  S.  J87,  7  set  482,  80  L.  ed. 
696j  Lake  St.  El.  R.  Co.  v.  Zlegler,  99 
Fed.  114,  39  CCA  431;  Continental 
Trust  Co.  v.  Toledo,  etc.,  R.  Co.,  82 
Fed.  642:  Smith  v.  Ferries,  etc.,  R, 
Co.,  (Cal.)  61  P  710  [clt  Stein  v. 
Howard,  66  <::al.  616,  4  P  662] ;  Peorto, 
etc..  R.  Co.  V.  Thompson,  103  111.  187; 
San  Antonio  St.  R.  Co.  v.  Adams, 
(Tex.  Civ.  A.)  26  SW  639  [rev  on 
other  grounds  87  Tex.  126,  26  BW 
1040J. 

177  Llndsey  v.  Pasco  Power,  etc., 
Co.,  203  Fed.  251,  121  CC^A  449. 

IS.    See  Infra  XII,  D. 

U.    See  infra  XII,  D. 

ao.  Vogeler  v.  Punch.  206  Mo.  668, 
103  SW  1001.     See  infra  XII,  D. 

As  to  crediton  with  aotto*  see  in- 
fra XII,  D. 

ai.     Vogeler  v.  Punch,  206  Mo.  658, 
103  SW  1001.    See  cases  infra  npte 
24;  and  supra  f  612. 
'  88.    See  supra  i    606. 

03.     See   infra  XII,   D. 

84.  U.  S. — Sturges  v.  Stetson,  23 
F.  Cas.  No.  13,568.  1  Biss.  246. 

Ala. — Crow  v.  Florence  Ice,  etc., 
Co.,  143  Ala.  641,  39  S  401,'  Perry  v. 
Tuskaloosa  Cotton-Seed  Oil-MtU  Co., 
93  Ala.  364,  9  S  217;  Parsons  v. 
Joseph,  92  Ala.  403,  8  S  788. 

Cal. — Smith  v.  Ferries,  etc,  R.  Co.. 
51  P  710. 

la— Dean  v.  Baldwin,  99  IlL  A. 
682. 

Mo. — Hill  V.  Atoka  Coal,  etc.,  Co., 
124  Mo.  153,  26  SW  926,  82  SW  111. 

N.  J. — Tooker  v.  National  Sugar 
Refining  Co.,  80  N.  J.  Bq.  806,  84  A 
10. 

N.  Y. — Oamble  v.  Queens  County 
Water  Co.,  123  N.  Y.  91,  25  NE  201. 
9  LRA  627  [rev  52  Hun  166,  6  NYS 
124];  Rafferty  v.  Buffalo  City  GJas 
Co.,  37  App.  Dlv.  618,  66  NYS  288. 

See  also  supra  t  612. 

as.  U.  S. — ^Altenberg  v.  Grant,  86 
Fed.  345,  29  CCA  186  (under  Ken- 
tucky constitution). 

Colo. — Blvens  v.  Hull,  68  Colo.  838, 
146  P  694. 

Mo. — Garrett  v.  Kansas  CTlty  Coal 
Min.  Co.,  113  Mo.  330,  20  SW  966,  36 
AmSR  713. 

N.  J. — ^Edgerton  v.  Electric  Impr., 
etc..  Co.^0  N.  J.  Eq.  364,  24  A  640. 

Okl. — Webster  v.  Okmulgee  Web- 
ster Refining  Cte.,  36  Okl.  168,  128  P 
261,  47  LRANS  697. 

See  supra  {  608. 

aa-ar.     See  infra  XII,  D.       • 

98.  Detroit-Kentucky  Coal  Co.  v. 
Blckett  Coal,  etc.,  Co.,  261  Fed.  642; 
Altenberg  v.  Grant,  86  Fed.  346,  29 
CCA  186  (Kentucky  constitution); 
Taylor  v.  Citizens'  Oil  Co.,  (Ky.)  266 
SW  644;   Jones  v.  Bowman,   181  Ky. 
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value,  for  th«  nse  of  the  company's  business,  the 
mere  fact  that  the  land  has  turned  out  to  be  of 
less  value  than  was  agreed  upon  does  not  render 
him  liable  to  a  creditor  who  consented  to  the  trans- 
action.""** 

In  Kew  Jersey,  under  a  statute  allowing  the  issue 
of  full-paid  stock  in  payment  for  property  and  de- 
claring that,  "in  the  absence  of  actual  fraud  in  the 
transaction,  the  judgment  of  the  directors  as  to  the 
value  of  the  property  purchased  shall  be  conclu- 
sive,"** the  judgment  of  the  directors  as  to  the 
value  of  the  property  is  generally  conclusive  in  the 
absence  of  actual  fraud  where  the  agreement  has 
been  executed  and  the  stock  actually  issued  as  full 
paid.*'  It  is  not  conclusive,  however,  although 
entitled  to  weight,  where  the  agreement  is  execu- 
tory and  the  stock  has  not  been  issued,  and  in  such 
case,  in  an  action  by  or  against  the  corporation 


722,  206  SW  928;  Bennett  v.  Stuart, 
161  Ky.  264,  170  SW  642   (semble). 

[a]  A  Mj«0tad  offer  to  pay  aa.  ad- 
dtnonal  amonnt  pending  litigation 
does  not  validate  the  agreement.  De- 
troit-Kentucky Coal  Co.  V.  Bickett 
Coal,  etc  Co.,  261  Fed.  B42. 

88-43.  John  R.  Proctor  Liand  Co. 
V.  Cooke.  lOS  Ky.  »6,  44  SW  8»1,  19 
KyL  1734.    ■ 

44.  See  N.  J.  P.  L..  (1896)  {  49 
supra  {  605  note  78  [d]. 

4B.  McHahon  v.  Pneumatic  Tran- 
sit Co.,  86  N.  J.  Bq.  644,  96  A  999; 
Railway  Review  v.  Groff  Drill,  etc., 
Tool  Co..  84  N.  J.  Eq.  321,  91  A  1021; 
McCarter  v.  Pitman,  etc., 'Gas  Co.,  74 
N.  J.  Bq.  266,  69  A  211  (construing 
the  General  C!orporation  Act  {  49 
tP.  1,.  (1896)  p  293],  providing  that 
any  corpohition  formed  under  the 
act  may  purchase  property  necessary 
for  its  business  and  Issue  stock  to 
the  amount  of  the  'value  thereof  In 
(Payment  therefor;  and  that,  in  the 
absence  of  actual  fraud  in  the  trans- 
action, the  judgment  of  the  directors 
as  to  the  value  of  the  property  pur- 
chased shall  be  conclusive,  and  i  60 
[p  294]  authorizing  gas,  etc.,  com- 
panies to  issue  their  capital  stock 
for  property  purchased  from  or  la- 
bor supplied  by  a  construction  com- 
pany to  the  amount  of  the  value" 
'  of  the  property  or  services  so  re- 
ceived, and  holding  that  the  effect  of 
i  60  must  be  essentially  the  same 
as  that  of  }  49,  so  that,  where  a 
transaction  -whereby  stock  and  bonds 
are  Issued  in  payment  for  property 
or  services  is  fully  completed  and 
the  stock  and  bonds  have  been  deliv- 
ered, actual  fraud  must  be  found  to 
have  existed  to  Justify  the  setting 
aside  of  the  issue);  Ecuadorian  As- 
soc. V.  Ecuador  Co.,  70  N.  J.  Eq.  277. 
61  A  481  [afr  71  N.  J.  Eq.  767,  65  A 
1061];  Donald  v.  American  Smelting 
Co.,  62  N.  J.  Eq.  729,  48  A  771,  1116; 
Bickley  v.  Sohfag,  46  N.  J.  Eq.  633, 
20  A  260. 

48.  Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
raff  82  N.  J.  Eq.  364,  91  A  1069]; 
Ecuadorian  Assoc,  v.  Ecuador  Co., 
70  N.  J.  Eq.  277,  61  A  481  [aft  71  N. 
J.  Eq.  767,  65  A  1061];  Donald  v. 
American  Smelting,  etc.,  Co.,  62  N. 
J.  Eq.  729,  48  A  771,  1116. 

47.  Enright  v.  Heckscher,  240  Fed. 
863,  15S  <X;A  649;  Strickland  v.  Na- 
tional Salt  Co.,  72  N.  J.  L.  170,  64  A 
982;  Wolcott  V.  Woldstein,  86  N.  J. 
Eq.  68,  97  A  961;  Tooker  v.  National 
Sugar  Refining  Co.,  80  N.  J.  Eq.  306, 
84  A  10;  Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
[afr  82  N.  J.  Eq.  364,  91  A  1069]; 
Honeyman  v.  Haughey,  (N.  J.  Ch.) 
68  A  682  (overvaluation  of  patent); 
Easton  Nat.  Bank  v.  American  Brick, 
etc.,  Co.,  70  N.  J.  Eq.  722,  64  A  1095; 
See  V.  Heppenhelmer,  69  N.  J.  Eq. 
86,  61  A  843;  Volney  v.  Nixon,  68  N. 
J.  Eq.  606,  60  A  189. 


[a]  Ezpreaaed  JndrmMtt  of  dl- 
reotors,  bookkeapinf,  saA  reaoluttona. 
— Even  the  solemnly  expressed  Judg- 
ment of  the  board  of  directors  of  a 
corporation  cannot  Impart  value  to 
property  which  has  no  value;  and 
neither  bookkeeping  nor  mere  reci- 
tative language  in  resolutions  creat- 
ing values  can  be  accepted  as  the 
equivalent  of  proof  of  bona  fide 
value  required  by  the  statute  where 
stock  Is  Issued  for  property  pur- 
chased. Knickerbocker  Importation 
Co.  V.  State  Bd.  of  Assessors,  74  N.  J. 
L,.  683,  688,  65  A  913,  7  LRANS  886; 
Holcombe  v.  Trenton  White  City  Co., 
80  N.  J.  Eq.  122,  136,  82  A  618  [all 
82  N.  J.  Eq.  864,  91  A  1069]. 

[b]  Judgment  of  dlreotom  not 
oonclnalve. — The  Judgment  of  direct- 
ors who  are  by  law  intrusted  with 
the  power  to  issue  stock  to  the 
amount  of  the  value  of  the  property, 
and  on  whom  therefore  Is  placed  the 
first  duty  of  valuing,  must  be  ac- 
corded conslderabe  weight,  but  their 
Judgment  la  not  conclusive  when  sub- 
ject to  Judicial  scrutiny,  nor  is  it 
necessary  that  conscious  overvalua- 
tion or  any  other  form  of  fraudulent 
conduct  on  the  part  of  the  directors 
should  be  shown  to  Justify  Judicial 
Interposition.  Their  honest  Judg- 
ment, if  reached  without  due  consid- 
eration Into  the  elements  of  value, 
or  if  based  in  part  upon  an  estimate 
of  matters  which  really  are  not 
property,  or  If  warped  by  self-inter- 
est, may  lead  to  a  violation  of  the 
rule  for  valuing  as  surely  as  would 
corrupt  motive.  Holcombe  v.  Tren- 
ton White  City  Co^  80  N.  J.  Eq.  122, 
82  A  618  [ate  82  N.  J.  Eq.  364,  91  A 
1069];  Donald  v.  American  Smelting, 
etc.,  Co.,  62  N.  J.  Eq.  730,  48  A  771. 
1116. 

[c]  TallM  of  iMUW, — (1)  Where  a 
corporation  takes  over  a  lease  by  as- 
signment, the  value  of  that  lease  to 
the  corporation  is  its  rental  value 
for  the  outstanding,  unexpired  term, 
plus  any  other  things  of  value  to  be 
received  by  the  lessee  under  the 
lease.  Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
raff  82  N.  J.  Eq.  364,  91  A  1069]. 
(2)  Where  directors  of  a  corporation 
take  over  an  unexpired  lease,  but  fail 
to  appraise  it  according  to  its  ren- 
tal value,  and  give  it  a  value  in  ex- 
cess of  that  it  actually  has,  their 
Judgment  will  be  reviewed  by  this 
court,  which  will  exercise  its  Judg- 
ment now  as  of  the  time  when  they 
should  have  acted,  in  substitution  for 
the  Judgment  they  should  have 
formed,  and  the  credit  to  be  given 
the  stockholders  will  be  limited  to 
the  then  fair  value  of  the  lease;  that 
is,  to  Its  value  as  of  the  date  and 
time  when  It  should  have  been  val- 
ued originally  neither  subsequent 
success  nor  failure  being  permitted 
to  operate  In  the  forming  of  a  nunc 

Sro    tunc    Judgment,    for,    while    the 
ope  and  expectation  of  success  can- 


to compel  specific  performance  of  the  agreement  or 
to  recover  damages  for  a  breach,  or  by  creditors  or 
a  receiver  to  compel  payment,  or  in  an  action  by  a 
stockholder  to  set  the  same  aside  and  enjoin  its 
execution,  the  court  wiU  reviei^  the  determination 
of  the  directors  on  the  question  of  value,  and  will 
refuse  to  enforce  the  agreement  or  enjoin  its 
execution,  as  the  case  may  be,  if  convinced 
on  the  evidence  that  the  value  of  the  prop- 
erty does  not  equal  the  par  value  of  the  stock.*" 
And  even  when  the  transaction  has  been  exe- 
cuted and  the  stock  issued,  and  it  is  sought  to 
cancel  the  same  or  to  compel  full  payment  for  the 
benefit  of  creditors,  the  judgment  of  the  directors 
.is  not  always  conclusive,  for  an  intentional  or 
known  overvaluation  is  actual  fraud  as  a  matter  of 
law,  and  an  obvious  and  gross  overvaluation  is  evi- 
dence of  actual  fraud  unless  explained.*^    In  any 

not  create  property  of  that  which  Is 
not  property,  equally  the  failure  of 
those  hopes  ana  expectations  cannot 
operate  to  destroy  that  which  was 
and  is  property.  Holcombe  v.  Tren- 
ton White  City  Co.,  supra.  (3)  The 
true  method  of  calculating  the  value 

?f  an  unexpired  lease  is  not  by  aacer- 
aining  the  yearly  rental  value  and 
then  multiplying  the  figures  by  the 
number  of  years  the  lease  has  to 
run,  but  by  calculating  its  value  by 
the  annuity  tables;  that  Is,  by  mul- 
tiplying the  annual  value  by  the 
value  of  one  dollar  per  yetu*  for  the 
number  of  years  in  the  unexpired 
term.  Holcombe  v.  Trenton  White 
City  Co.,  supra. 

[d]  Bataldlalud  Muniat  opacity 
•■  proper  ImuiU  of  valnatlam^— where 
a  corporation  was  organized  to  man- 
ufacture and  sell  a  patented  article 
In  the  United  States,  which  at  the 
time  had  become  standardised  on 
certain  railroads,  and  it  then  ap- 
peared that  the  demand  would  neces- 
sarily Increase,  and  new  conditions 
which  subsequently  arose  to  render 
the  article  less  valuable  could  not 
then  have  been  anticipated,  it  was 
held  that  capitalization  on  the  basis 
of  earnings  for  the  preceding  year 
did  not  constitute  an  overvaluation, 
so  as  to  render  stockholders  liable  to 
assessment  on  the  subsequent  insol- 
vency of  the  corporation.  Railway 
Review  V.  Groff  Drill,  etc,  Co..  84  N. 
J.  Eq.  321,  822,  91  A  1021  (where  it 
was  said:  'It  may  be  assumed,  as 
held  In  See  v.  Heppenhelmer,  69  N.  J. 
Eq.  36,  61  A  843,  that  prospective 
profits,  arising  from  the  new  condi- 
tions created  by  the  transfer,  are  not 
elements  that  can  be  considered  In 
ascertaining  value  for  which  stock 
can  be  Issued.  But  It  cannot  be 
doubted  that  established  past  and 
present  earning  capacity  'may  be 
made  a  proper  oasis  of  valuation  in 
appropriate  circumstances.  If  a 
house  should  be  purchased  for  pur- 
poses of  rental  the  established  past 
and  present  rental  value  clearly  af- 
fords a  stable  basis  of  its  valuation 
for  the  purpose  named,  and  in  like 
manner  the  established  earning 
capacity  of  a  business  of  the  nature 
of  the  business  here  in  question, 
must  be  regarded  as  a  proper  basis 
of  its  value,  for  such  a  business  is 
necessarily  purchased  solely  for  and 
by  reason  of  its  peculiar  earning 
capacity.  Nor  Is  it  possible  for  any 
intelligent  purchaser  to  wholly  dis- 
regard future  prospects").  As  to 
prospective  profits  see  infra  J  651. 

[ej  Patents. — Under  the  Corpora- 
tion Act  {J  64;  66,  providing  that 
nothing  but  money  shall  be  consid- 
ered payment  of  stock,  except  that 
directors  may  buy  necessary  prop- 
erty, and  to  the  amount  of  the  value 
thereof  issue  full-paid  stock,  marked 
"Issued  for  property  prurchased,"  the 
directors  of  a  corporation,  the  in- 
corporators of  which  have  agreed  to 
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event  the  statute  contemplates  an  actual  appraise* 
ment  of  the  property  by  the  board  of  directors  and 
an  actual'  and  bona  fide  determination  and  adjudicar 
tion  by  them  as  to  its  value,  and  that  it  is  equal  to 
the  par  value  of  the  stock,  and  without  this  there 
is  no  arach  compliance  with  the  statute  aa  will  ren- 
der their  action  conclusive.**  Where  the  rights  of 
creditors  are  involved,  the  issue  of  stock  by  the 
officers  of  the  corporation  as  paid  for  by  work  and 
labor  pursuant  to  the  general  powers  of  the  corpo- 
ration is  upheld  only'where  the  contract  for  services 
has  been  made  in  good  faith  and  the  service  has 
been  put  in  at  a  full  bona  fide  valuation/' 

In  New  York  under  a  statute  substantially  like 
the  New  Jersey  statute  allowing  a  corporation  to 
purchase  property  and  issue  full-paid  stock  to  the 
amount  of  the  value  thereof  in  pajmieut,  and  de- 
claring'that  "in  the  absence  of  fraud  in  the  trans- 
action the  judgment  of  the  directors  as  to  the  va}ue 
of  the  property  purchased  shall  be  conclusive, ' '  °° 
the  judgment  of  the  directors  as  to  value,  exercised 
in  good  faith,  is  graierally  conclusive,  notwithstand- 
ing accident,  mistake,  or  error  of  judgment."^  Even 
before  the  enactment  of  the  present  statute,  this 


rule,  .known  as  the  "good  faith  rule,"  was  adopted 
in  applying  the  earlier  statute  which  merely  author- 
ized the  trustees  of  corporations  to  purchase  prop- 
erty necessary  for  their  business,  and  "to  issue 
stock  to  the  amount  of  the  value  thereof  in  parent 
therefor,"  and  declared  that  the  stock  \ so  issued 
should  be  declared  and  taken  to  be  full-paid  stock 
and  not  liable  to  any  further  calls,  and  that  the 
holders  thereof  should  not  be  liable  for  any  further 
payments,  etc.,  without  expressly  declaring,  as  does 
the  present  statute,  that  the  judgment  of  the  trus- 
tees as  to  the  value  of  the  property  should  be  con- 
clusive in  the  absence  of  fraud ;  so  that  this  feature 
of  the  present  statute  is  merely  declaratory  of  the 
preexisting  rule.'*  Intentional  overvaluation,  how- 
ever, is  fraud  as  a  matter  of  law,  and  gross  over- 
valuation, unexplained,  in  the  case  of  property  of 
an  ascertainable  value,  is  evidence  of  fraud."  In 
determining  the  value  of  property  thus  received  in 
payment  for  stock,  the  true  valuation  is  the  value 
to  the  company;  and  where  the  property  has  been 
produced  by  the  labor  and  at  the  expense  of  the 
person  from  whom  it  is  received,  a  fair  profit  to  him 
is  to  be  included.'* 


give  sixty  per  cent  of  the  stock  to  a 
person  for  two  patents,  are  Justified 
in  refusing  to  issue  such  stoclc,  one 
patent  not  havlni;  bien  perfected, 
and  tile  articles  made  under  the 
other  being  worthless.  Eldgerton  v. 
Electric  Impr.,  etc.,  Co.,  60  N.  J.  Ea. 
354.  24  A  540. 

[f]  Parohaae  from  another  oorpo- 
tuloii  hAvlxif  oontrollliv  Interest  In 
pBieka««r<— The  fact  that  a  corpora- 
tion purchased  property  from  an- 
other corporation  having  a  control- 
ling interest  in  the  purchasing  com- 
pany at  a  price  In  excess  of  the 
price  paid  by  the  seller  Is  not  alone 
safflclent  to  charge  the  directors  of 
the  purchasing  company  with  actual 
fraud  under  sectkin  49  of  the  New 
Jersey  Corporation  Act.  McMahon 
V.  Pneumatic  Transit  Co.,  85  N.  J. 
Eq.  544.    96  A  999. 

48.  Bnright  v.  Heckscher,  240  Fed. 
868,  1B3  CCA  649;  Strickland  v.  Na- 
tional Salt  Co.,  72  N.  J.  L.  170,  84 
A  982;  Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  818 
laff  82  N.  J.  Eq.  884,  91  A  1089]; 
Ecuadorian  Assoc,  v.  Ecuador  Co., 
71  N.  J.  Eq.  757,  65  A  1061  [alt  70 
N.  J.  Eq.  277,  61  A  481];  Easton  Nat. 
Bank  v.  American  Brick,  etc.,  Co., 
70  N.  J.  Bq.  732,  64  A  917,  8  liRANS 
271,  10  AnnCaa  84;  Easton  Nat.  Bank 
V.  American  Brick,  etc.,  Co.,  70  N.  J. 
Eq.  722,  64  A  1095;  Volney  v.  Nixon, 
68  N.  J.  Eq.  805,  60  A  189;  Donald 
V.  American  Smelting,  etc.,  Co.,  62 
N.  J.  Eq.  729,  48  A  771,  1116.  See 
supra  I  697. 

What  piroverty,  labor,  or  aervlees 
may  be  reoetvM  see  supra  {(  596, 
S96. 

49.  Clevenger  v.  Moore,  71  N.i  J. 
L.  148.   68  A  88. 

60.  See  N.  T.  Stock  Corp.  Li.  t  S6 
(5  Consol.  li.  [1909]  c  69);  and  supra 
i  605  note  78  [c]. 

_  51.  Alpha  Portland  Cement  Co.  v. 
Schratweiser,  221  Fed.  258,  187  CCA 
ill  [aff  216  Fed.  982];  Williams  v. 
McClave,  168  App.  Div.  192,  154  NTS 
38  [mod  86  Misc.  184,  148  NTS  93]. 
,  6i  L.  (1«48)  c  4.0,  as  amended  by 
L.  (1868)  c  338  t  2;  White,  etc.,  Co. 
y.  Jones,  167  N.  T.  168,  60  NB  422 
[rev  46  App.  Dlv.  241.  61  NYS  21]; 
Gamble  v.  Queens  County  Water  Co., 
123  N.  T.  91,  25  NE  201,  9  L.RA  627 
{rej  52  Hun  166,  5  NTS  124];  Hunt- 
ington V.  Attrlli,  118  N.  Y.  366,  23 
NB  544;  Lake  Superior  Iron  Co.  v. 
Pwxel,  90  N.  Y.  87:  Douglass  v. 
Ireland,  78  N.  T.  100;  Boynton  v. 
Andrews,  63  N.  T.  98;  Schenck  v. 
Andrews,  67  N.  T.  183:  Rathbone  v. 
fif.V:  121  App.  Dlv.  365,  105  NYS 
1041  Irev  on  other  grounds  196  N.  Y. 
»M  mem.   69  NB  1111   mem];   Flour 


City  Nat.  Bank  v.  Shire,  88  App.  Div. 
401,  84  NYS  810  [aff  179  N.  Y.  687 
mem,  72  NE  1141  mem]:  White  v. 
Jones,  79  App.  Div.  373,  79  NYS 
583:  Powers  v.  Knapp,  86  Hun  38, 
32  NYS  622  [affl  168  if.  T.  733  mem, 
63  NB  1131  mem);  Herbert  v.  Uhl, 
20  NYS  743:  Draper  v.  Beadle,  16  NY 
WklyDig  476;  Tallmadge  v.  Pishkill 
Iron  Co..  4  Barb.  (N.  T.)  882.  And 
see  Infra  XII,  D. 

What  property,  labor,  servlo** 
may  be  leoetved  see  supra  IS  595, 
696. 

63.  National  Tube-Works  Co.  v. 
Cllflllan,  124  N.  T.  802,  26  NB  688 
[aff  46  Hun  2481;  Huntington  v. 
Attrlli,  118  N.  Y.  366,  23  NE  644; 
Lake  Superior  Iron  Co.  v.  Drexol,  90 
N.  T.  87;  Douglass  v.  Ireland,  73 
N.  T.  100;  Rathbone  v.  Aver,  121 
App.  Div.  366,  106  NTS  1041  [rev 
on  other  grounds  196  N.  Y.  503  mem, 
89  NB  1111  mem];  Flour  City  N»t. 
Bank  v.  Shire,  88  App.  Dlv.  401,  84 
NYS  810  [aft  179  N.  Y.  587  mem,  72 
NB  1141  mem]:  White  v.  Jones,  79 
App.  Div.  373,  79  fTYS  583;  White  v. 
Jones,  88  Hun  57,  34  NYS  203  [rev 
on  other  grounds  155  N.  Y.  475,  60 
NE  2891.    And  see  infra  XII.  D. 

"While  a  disparity  as  to  value 
might  not  establish  fraud  of  itself, 
cases  may  arise  where  the  acknowl- 
edged difference  between  the  price 
allowed  or  agreed  upoA  and  the 
actual  value  is  so  erroneous  as  to 
bear  upon  its  face  clear  and  un- 
mistakable indicie  that  a  fraud  was 
intended  to  be  perpetuated.  It  can- 
not be  questioned  that  where  prop- 
erty, the  value  of  which  is  well 
known  and  understood,  or  capable 
of  being  easily  ascertained,  is  taken 
at  a  most  exorbitant  estimate,  far 
beyond  any  intrinsic  and  real  value, 
it  raises  a  strong  presumption  that 
the  valuation  Is  not  in  good  faith 
and  was  made  for  a  fraudulent  pur- 
pose. This  presumption  will  be  con- 
clusive unless  it  Is  rebutted  by  evi- 
dence which  fully  explains  the  ap- 
parent bad  faith.  Boynton  v.  An- 
drews,   63   N.   Y.    98,    95. 

[a]  All  that  la  necaMMrr  "is  to 
prove  two  facts:  1st.  That  the  stock 
issued  exceeded  in  amount  the  value 
of  the  property  in  exchang<e  for 
which  it  was  Issued;  and,  2d.  That 
the  trustees  deliberately,  and'  with 
knowledge  of  the  real  value  of  the 
property,  overvalued  it,  and  paid  in 
stock  for  it  an  amount  which  they 
knew  was  in  excess  of  its  actual 
value.  The  value  must  be  deter- 
mined in  any  action  in  which  the 
question  arises  upon  such  evidence 
as  may  be  given,  having  respect  to 
the  circumstances  and  the  nature  of 
the   property,   and   the   scienter   and 


gniilty  action  of  the  trustees  may  be 
proved  either  directly  or  Inferred 
from  circumstances."  Douglass  v. 
Ireland,  73  N.  Y.  100,  104  [quot 
Rathbone  v.  Ayer,  121  App.  Div.  356, 
106  NYS  1041].  To  same  effect  Lake 
Superior  Iron  Co.  v.  Drexel,  90  N.  Y. 
87. 

[b]  Stook  la  not  iBsved  for  vro)>> 
•rty  or  labor  "so  valnad  In  goo&YaSOi 
by  the  dlzeotors"  when  it  Is  Issued 
for  property  or  labor  not  worth  its 

Ear  amount,  and  without  an  honest 
eltef  and  determination  on  their 
part  that  such  property  or  labor  had 
the  requisite  value  or  without  any 
knowledge  to  them  on  the  subject 
and  In  reckless  disregard  of  the  real 
worth  of  such  property  or  labor. 
Trent  Imrort  Co.  v.  Wheelwright,  118 
Md.  249,  84  A  648  (construing  New 
York  statute). 

Jc]  The  qoeatioix  la  (1)  as  to  the 
r  value  of  the  property  at  the 
time  of  Its  sale  to  the  corporation, 
not  "dependent  upon  subsequent  suc- 
cess or  failure  of  the  investment 
further  than  such  result  may  have 
been  legitimately  within  evidential 
contemplation  at  the  time  of  the 
sale  in  view  of  the  uses,  for  which 
it  may  have  had  available  advan- 
tages within  itself."  Huntington  v. 
Attrlli,  118  N.  Y.  365,  382,  23  NB 
644;  Rathbone  v.  Ayer,  121  App.  Dlv. 
355,  105  NYS  1041  [rev  on  other 
grounds  196  N.  Y,  503  mem,  89  NE 
1111  mem].  And  see  Infra  this  sec- 
tion text  and  note  54  [a].  (2)  Under 
a  statute  prohibiting  the  issue  of 
stock  for  property  except  for  "prop- 
erty actually  received  for  the  use 
and  legitimate  purpiose  of  said  cor- 
poration, at  its  fair  value,"  it  was 
said:  "The  fair  value  contemplated 
by  the  statute  is  .that  which  the 
property  had  at  the  time  of  the  sale 
and  which  constituted  the  considera- 
tion upon  which  the  subscription  to 
the  capital  stock  of  the  company 
was  satisfied.  Then  was  the  time 
the  estimate  of  the  value  must,  for 
that  purpose,  be  deemed  to  have 
been  made.  It  could  not  be  depend- 
ent upon  subsequent  success  or  fail- 
ure of  the  investment  further  than 
such  result  may  have  been  legiti- 
mately within  evidential  contempla- 
tion at  the  time  of  the  sale  in  view 
of  the  uses,  for  which  it  may  have 
had  available  advantages  within  it- 
self." Huntington  v.  Attrlli,  supra 
(per  Bradley,  J.). 

64b  Gamble  v.  Queens  County 
Water  Co.,  128  N.  Y.  91,  26  NB  201, 
9  LRA  627. 

[a]    Detannlnation   of  Tain*. — (1) 
In  determining  the  cost  of  construct- 
ing an  extension  of  water  works  so 
purchased,   as   bearlna  on.^^-^bOv  laky> 
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Property  not  paid  for  by  vendor.  The  title  to 
stock  issued  for  property  sold  and  transferred  to  the 
corporation  is  not  affected  by  the  fact  that  the 
vendor  had  obtained  the  property  on  credit  and  had 
not  paid  therefor,  if  the  corporation  acquired  the 
title  thereto."^ 

[4  651]  (2)  Prospective  Profits.  Neither  direct- 
ors nor  stockholders  have  any  authority  to  issue 
stock  based  upon  present  capitalization  of  pros- 
pective profits  as  for  property  purchased."  This 
rule,  however,  does  not  exclude  established  earning 
capacity  as  a  proper  basis  of  valuation,  in  determin- 
ing which  future  prospects  may  be  tekeia  into  con- 
sideration."' 

L  [i  652]  (3)  Presumption  and  Borden  of  Proof. 
In  the  absence  of  any  proof  as  to  the  value  of  prop- 
erty, labor,  or  seVviees  received  in  payment  for  stock, 
the  presumption  is  that  it  was  adequate,  and  the 
burden  of  showing  the  contrary  is  on  the  creditor 
or  stockholder  attacking  the  transaction.'^  There 
is  also  a  presumption  of  good  faith  even  where  it 
appears  that  there  was  in  fact  an  overvaluation,  so 
that  the  burden  of  showing  the  contrary  is  on  the 
attacking  creditor  or  stockholder,  where  the  over- 
valuation is  not  so  gross  or  obvious  that  it  cannot 
reasonably  be  held  to  have  been  due  to  mistake  or 


ness  of  the  price,  it  Is  proper  to  in- 
clude, In  addition  to  the  money 
actually  expended  for  labor  and 
materials,  an  adequate  charge  by  the 
owner  and  his  assistant  for  personal 
services  in  superintending  the  worlc 
although  both  were  officers  in  the 
purchasing  company;  Interest  on  the 
money  invested;  amounts  saved  by 
fortunate  purchases  of  material;  and 
a  reasonable  profit  on  the  undertak- 
ing, having  regard  to  the  nature  and 
risks- of  the  work.  Gamble  v.  Queens 
County  Water  Co.,  123  N.  Y.  91,  2B 
NE  201,  9  L.RA  627.  (2)  The  true 
criterion,  however,  is  the  value  of 
the  extension  to  the  company;  and 
where  the  cost  calculated  on  the 
above  basis  was  from  eighty  thou- 
sand to  eighty-five  thousand  dollars, 
the  payment  of  one  hundred  and  ten 
thousand  doUass  In  stock  and  bonds 
of  the  company  at  their  par  value 
was  not  so  large  a  price  as  neces- 
sarily to  Indicate  (raud,  and  was 
therefore  not  a  fraud  in  law. 
Gamble  v.  Queens  County  Water  Co., 
supra.  (3)  The  provision  of  the 
Stock  Corporation  Law,  {  42  that  no 
stock  shall  be  Issued  for  less  than 
its  par  value  for  stock  of  another 
corporation  Is  not  violated  where  a 
gas  company  purchases  all  the  stock 
of  another  by  Issuing  its  own  stock 
therefor,  merely  because  the  plant 
and  tangible  property  thus  pur- 
chased are  less  than  the  par  value 
of  the  stock  issued.  If  the  benefits 
otherwise  derived  warrant  the  trans- 
action. Rafferty  v.  Buffalo  City  Gas 
Co„  87  App.  Div.  'tis,  5B  NYS  288. 

Bviaanoe    see    infra    i    663. 

QneatiOB  fos  ■  oovrt  or  jurjr  see 
infra    {    664. 

MU.  West  V.  Hulskamp,  68  Fed. 
749,  11  CCA  401. 

58.  In  re  L.  M.  AUeman  Hard- 
ware Co.,  172  Fed.  611  (rev  on  other 
grounds  181  Fed.  810,  104  CCA  320]; 
Holcombe  v.  Trenton  White  City  Co., 
80  N.  J.  £kl.  122,  82  A  618  [aff  82 
N.  J.  Bq.  864,  91^  A  1069];  Bee  v. 
Heppenheimer,  69  N.  J.  Bq.  36,  61  A 

56.  Railway  Review  v.  Groft 
Drill,  etc.,  Co.,  84  N.  J.  Eq.  321,  323, 
91  A  1021  (where  It  was  said:  "While 
our  statute  may  not  contemplate  the 
capitalization  of  prospective  future 
profits,  it  is  clear  that  no  present 
earning  capacity  can  be  made  the 
Intelligent  basis  of  valuation  with- 
out due  consideration  of  future  pros- 
pects; but  where  there  are  pros- 
pects   of    increased    future    earning 


capacity,  the  present  earning  capacity 
demonstratea  by  actual  oreratlon, 
clearly  affords  a  proper  basis  of 
valuation  of  a  business  of  this  pe- 
culiar nature,  if  the  future  prospects 
are  not  also  capitalized")'.  As  to  this 
case  see  supra  S  650  note  47  [d]. 

67.  Dlckerman  v.  Northern  Trust 
Co.,  80  Fed.  450,  26  CCA  649  [aff 
176  U.  S.  181,  20  set  311,  44  L.  ed. 
4231;  Davis  V.  Montgomery  Furnace, 
etc.,  Co.,  101  Ala.  127,  8  B  496;  Mor- 
gan v.  Dayton  Coal,  etc.,  Co.,  184 
Tenn.  248.  183  SW  1019:  Shields  v. 
Clifton  Hill  LADd  Co.,  94  Tenn.  123, 
28  SW  668,  46  AmSR  700,  26  LRA 
509:  Kelley  v.  Fletcher,  94  Tenn.  1, 
28  SW  1099. 

Be.  McBride  V.  Farrington,  181 
Fed.  797  [alt  149  Fed.  114,  79  CCA 
56J;  Turner  v.  Fidelity  Loan  Con- 
cern, 2  Cal.  A.  122,  83  P  62,  70; 
Kuns  V.  National  Valve  Co.,  29  Oh. 
CIr.  Ct,  619;  American  Tube,  etc., 
Co.  V.  Rays,  165  Pa.  489,  30  A  936; 
Carr  v.  Le  Fevre,  27  Pa.  413. 

89.  Coleman  v.  Howe,  164  HI.  458, 
39  NB  726,  46  AmSR  133;  Manhattan 
Trust  Co.  V.  Seattle  Coal,  etc.,  Co.. 
16  Wash.  499,  48  P  333,  737.  See 
supra  i  650. 

89H.  Goodman  v.  White,  147  N. 
C.  399,  93  SB  90«. 

eo.  See  generally  Bvldence  (16 
Cyo  1133-1144;   17   Cyc   108-1101. 

[a]  Bvldano*  Ml,  to  valnatioB. — 
(1)  Admiasibllty  in  general  see 
Dlckerman  v.  >Jorthem  Trust  Co.. 
80  Fed.  450,  25  CCA  649  [aff  176 
U.  S.  181,  20  set  811.  44  L.  ed.  4231: 
State  V.  Citizens  Light,  etc.,  Co.,  172 
Ala.  232.  56  8  193;  White,  etc^  Co. 
V.  Jones,  155  N.  Y.  476,  60  NE  289 
[rev  86  Hun  67,  84  NYS  203];  Hunt- 
ington V.  Attrill,  118  N.  Y.  365,  23 
NB  544:  Blake  v.  Grlswold,  103  N.  Y. 
429,  9  NE  434;  White  v.  Jones,  79 
App.  Dlv.  873,  79  NYS  583;  Ferguson 
v.  Gill,  64  6un  284,  19  NYS  149; 
Thurber  v.  Thompson,  21  Hun 
(N.  Y.)  472;  Rich  v.  Park,  (Tex. 
Civ.  A.)  177  SW  184.  (2)  As  to  the 
elements  to  be  considered  in  esti- 
mating value  see  Camden  v.  Stuart, 
144  U.  S.  104,  12  set  585,  36  L.  ed. 
363.  And  see  supra  S  660.  (3)  In 
an  action  against  the  original  sub- 
Bcrlbers  to  corporate  stock  to  re- 
cover on  their  contracts,  evidence 
that  their  transferee  sold  the  cor- 
porate business  for  more  than  he 
paid  is  material  on  the  question  of 
the  value  of  a  stock  of  goods  trans- 
fert-ed  by  the  subscribers  in  payment 
of  their  subscriptions.     Rich  v.  Park, 


error  of  judgment.**  But  where  property  whose 
value  was  well  known  or  could  readily  be  ascer- 
tained has  been  taken  at  a  gross  or  obvious  over- 
valuation or  exa^erated  estimate,  there  is  a  pre- 
sumption that  the  valuation  was  not  in  good  faith 
but  fraudulent,  and  this  presumption  is  conclusive 
unless  rebutted  by  satisfactory  evidence  explana- 
tory of  the  apparent  fraud."  The  burden  of  proof 
upon  a  plea  of  payment  in  property  is  on  defendant 
and  he  most  establish  that  the  property  was  taken  at 
its  true  value."^  -         * 

[4  663]  (4)  Evidence.  On  the  questions  of  over- 
valuation of  property,,  labor,  or  services  received  in 
payment  of  stock,  and  of  good  faith  or  fraud  in 
such  valuation,  the  general  rules  of  evidence  apply, 
and  all  relevant  and  competent  evidence  is  admis- 
sible." The  consideration  for  the  shares  and  the 
real  nature  of  the  transaction  may  be  shown  by 
parol,  notwithstanding  the  recitals  in  the  corporate 
record.** 

[$  654]  (6)  Qnestions  for  Oonrt  and  Jury.  Or- 
dinarily it  is  for  the  jury  in  a  jury  case  to  deter- 
mine as  questions  of  fact  whether  property  taken 
in  payment  for  stock  was  overvalued  and  whether 
the  overvaluation  was  frau4ulent  or  intentional;*' 
but  if  it  is  admitted  or  proved  without  controversy 

supra.  (4)  As  to  value  of  stock  on 
creation  of  new  corporation  for  sole 
purpose  of  increasing  the  stock  of 
the  old  corroratlon,  the  new  cor- 
poration possessing  no  assets  except 
the  stock  in  the  old  corporation  see 
State  v.  Citizens  Light,  etc.,  Co.,  172 
Ala.  282,  55  S  193.  <5)  In  quo 
warranto  to  oust  a  corporation  of 
Its  franchise,  evidence  that  part  of 
the  property  which  was  claimed  to 
have  been  paid  in  for  the  capital 
stock  was  never  actually  deeded  to 
the  corporation  is  admissible.  Floyd 
v.  SUte,  177  Ala.  169,  69  S  280.  (6) 
In  an  action  to  collect  alleged  un- 
paid subscriptions  to  a  corporation's 
capital  stock,  evidence  that  the  cor- 
poration by  resolution  formally 
valued  a  patent,  and  accepted  it  in 
full  payment  of  the  stock,  was  com- 
petent as  tending  to  show  that  the 
stock  was  not  unpaid.  Whltlock  v. 
Alexander,  160  N.  C.  466,  78  SB  638. 
(7)  The  fact  that  such  resolutions 
were  not  entered  on  the  corporate 
minutes  did  not  render  proof  thereof 
inadmissible.  Whitlock  v.  Alexan- 
der, supra.  (8)  In  the  determina- 
tion of  the  value  of  property  con- 
veyed to  a  corporation  In  payment 
for  stock,  the  general  rule  that   the  > 

§rice  for  property  at  an  actual  bona 
de  sale  thereof  is  presumptive  evi- 
dence of  the  value  thereof  applies. 
Rathbone  v.  Ayer,  121  App.  Dlv.  366, 
105  NYS  1041  [rev  on  other  grounds 
196  N.  Y.  503  mem,  89  NE  1111  mem]. 

[b]  Oslaloa  evUtenca. — State  v. 
Citizens  Light,  etc.,  Co.,  172  Ala.  232, 

66  S  198;  Winkler  v.  St.  Louis,  etc., 
R.  'Co.,    21   Mo.   A.    99. 

[c]  TxmuO.  not  diowa.— South- 
western Portland  Cement  Co.  v. 
Latta,  (Tex.  Civ.  A)  198  SW  1115. 

[d]  anoamc*  IMU  •uffloleiit. — (1) 
To  show  fraud.  Enrlght  v.  Heck- 
scher,  240  Fed.  863,  153  CCA  649. 
(2)  To  show  good  faith  In  the  over- 
valuation of  property  given  in  pay- 
ment of  stock.  Taylor  v.  Walker, 
117  Fed.  737  [aff  127  Fed.  108,  62 
CCA  108].  (3)  To  support  finding 
that  the  property  was  not  over- 
valued. Peden  Iron,  etc.,  Co.  v. 
Jenkins,    (Tex.  Civ.  A.)    203  SW  180. 

ei.  Liebke  v.  Knapp,  79  Mo.  82,  49 
AmR  212.  To  this  point  see  Balle  v. 
8t.  Joseph  F.  &  M.  Ins.  Co.,  73  Mo. 
371;  HoUocher  v.  HoUocher,  68  Mo. 
2«7;  Fontaine  v.  Boatman's  Sav.  Inst., 

67  Mo.  662. 
ea.     Graves    v.    Brooks,    117    Hleh. 

424,  76  NW  932;  Frankenthal  V.  Oold- 
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that  there  was  an  intentional  overvaluation,  or  if 
there  was  such  a  gross  or  obvious  overvaluation 
that  it  could  not  have  been  due  to  honest  mistake 
or  error  of  judgment,  and  such  overvaluation  is  not 
satisfactorily  explained,  it  is  fraudulent  as  matter 
of  law  and  may  be  so  determined  by  the  court."^ 

[i  655]  (6)  Bight  of  Action  againKt  Directors. 
Directors  of  a  corporation  who  fraudulently  or 
knowingly  issue  stock  for  property  taken  at  an 
overvaluation  are  guilty  of  a  breach  of  trust  for 
which  in  a  proper  case  they  may  be  held  liable  to 
the  corporation;^  and  they  may  be  liable  to  ak 
action  for  deceit  to  subsequent  bona  fide  purchasers 
of  the  stock.*"  In  some  states  by  statute  they  may 
be  liable  to  the  creditors  of  the  corporation  for 
taking  property  in  payment  of  stock  at  an  over- 
valuation, for  failure  to  comply  with  statutory  re- 
quirements, or  for  filing  or  signing  a  false  certifi- 
cate of  payment."  In  the  absence  of  a  statute, 
however,  creditors  of  a' corporation  have  no  right 
of  action  against  the  directors  for  a  fraudulent 
overvaluation  since  the  wrong  is  to  the  corporation 
and  not  a  direct  wrong  to  creditorsi.''^ 

[$  656]  6.  Illegal  Oonsideratioa.  If  stock  is 
issued,  or  a  contract  is  entered  into  for  its  issue, 
for  a  consideration)  which  is  positively  illegal  in 
the  strict  sense,  the  subscriber  or  purchaser  ac- 
quires no  rights  which  a  court  will  enforce  or 
protect." 

[i  657]  F.  Bflmedles  in  Bespect  to  Invalid  or 
Ixngfoiax  Issne  of  Stock  or  Oertillcates  of  Stock— 
1.  In  a«n0nL  Since  the  creation  of  invalid  stock, 
or  the  issue  of  invalid  or  fictitious  certificates  of 
stock,  is  a  wrong  against  the  corporation  and  other 
stockholders,  and  may  also  result  in  injury  to  sub- 


scribers thereto  or  purchasers  thereof  from  the  cor- 
poration or  to  subsequent  bona  fide  purchasers  or 
pledgees  from  the  oirig^inal  holders,  the  issue  or 
threatened  issue  of  such  stock  or  certificates  may,  in 
the  absence  of  estoppel  or  laches,"  give  rise  to  vari- 
ous remedies,  according  to  the  circumstances,^**  in 
favor  of  the  corporation  or  the  other  stockholders, 
against  subscribers  or  purchasers,''^  or  against  the 
officers  or  other  persons  responsible  for  the  wrong,''' 
or  in  favor  of  the  subscribers,  purchasers,  or 
pledgees  and  against  the  corporation,^'  or  against 
the  officers  or  agents  responsible  for  the  wrong,^^ 
or  against  sellers  or  pledgors  of  the  stock  or  cer- 
tificate." 

[$  658]  2.  Bemedifis  of  Corporatioa  and  Other 
Stockholders — a.  Oancellation.  Since  the  creation 
vof  invalid  stock  and  the  issue  of  certificates  there- 
for is  not  only  a  wrong  against  the.corporation  but 
.also  creates  a  cloud  upon  the  rights  of  other  stock- 
holders, a  court  of  equity  will  remove  the  eame  by 
decreeing  a  cancellation  thereof  and  a  surrender 
of  the  certificates  at  the  suit  of  a  complaining  stock- 
bolder/'  or  of  the  corporation  itself,^^  in  the  ab- 
sence of  valid  ratification,  estoppel,  or  laches,^ 
unless  the  holder  is  protected  as  a  bona  fide  pur- 
chaser for  value.'*  This  rule  applies,  for  example, 
to  spurious  certificates  of  stock 'fraudulently  issued 
by  an  officer  or  agent  or  representing  an  ove^ssue 
of  stock  which  is  void.^  The  corporation,  or  in  a 
proper  case  a  dissenting  stockholder,"  may  aJso  sue 
in  equity  to  cancel  stock  issued  by  directors,  officers, 
or  agents  of  the  corporation  to  themselves  or  others 
fraudulently  or  without  authority,  even  though  such 
stock  does  not  constitute  an  overissue;  stock 
fraudulently  or  wrongfully  issued  to  directors  or 


■teln.  44  Mo.  A.  18»;  White,  etc.,  Co. 
T.  Jones,  1S5  N.  T.  47S,  EO  HE  289; 
National  Tube-Worka  Co.  v.  GliaUan, 
124  N.  Y.  302.  26  NE  638;  L.ake  Su- 
perior Iron  Co.  V.  Drexel,  90  N.  Y.  87: 
Dourlass  V.  Ireland,  78  N.  Y.  100; 
Schenck  v.  Andrews,  67  N.  Y.  133; 
White  V.  Jones,  79  App.  Dlv.  373,  79 
NTS  583;  Powers  v.  Knapp,  85  Han 
18.  32  NTS  622  [aflC  158  N.  Y.  733 
mem,  53  NE  1131  menrt;  Herbert  v. 
Uhl.  20  NT3  743;  Whltlock  v.  Alex- 
uider.  160  N.  C.  466,  76  SB  538  (hold- 
Ing  that,  where  there  was  evidence 
that  a  patent  transferred  to  a  cor- 
poration In  payment  of  stock  was 
valuable,  ana  gave  promise  of  sub- 
stantial returns,  and  that  the  coroo- 
ratlon's  embarrassments  resulting  In 
Insolvency  were  caused  by  the  use  of 
poor  material  In  manufacture  and 
mismanagement  In  the  conduct  of 
the  business.  It  was  a  question  for 
the  jury  whether  the  patents  were 
worth  the  par  value  of  the  stock). 

[a]  OtjMsttoA  oa  appML — ^But 
where  the  Issue  has  been  submitted 
to  a  judge  without  a  Jury,  the  un- 
successful party  cannot  object  for 
the  first  time  In  an  appellate  court 
that  this  was  done.  Dodge  v.  Have- 
meyer,  4  NYSt  561. 

a.  V.  8. — Northwestern  Mut  Ii. 
Ins.  Co.  v.  Cotton-Bzch.  Real  Est. 
Co..  46  Fed.  22. 

„Ala. — Lea  v.  Iron  Belt  Mercantile 
Co..  119  Ala.  271,  24  S  28;  Elyton 
Land  Co.  v.  Birmingham  Warehouse, 
«tc..  Co.,  92  Ala.  407,  9  S  129,  25 
AmSR  66,  12  IiRA  307. 

111.— Coleman  v.  Howe,  1*4  111.  468, 
19  NE  726,  45  AmSR  133  laff  53  111. 
A.  82]. 

Iowa. — Boulton  Carbon  Co.  v.  Mills, 
78  Iowa  460.  43  NW  290,  5  LRA  649. 
^Mlnn. — ^Wallace  v.  Carpenter  Elec- 
tric Heating  Mfg.  Co.,  70  Minn.  321, 
Ti  NW  189.  68  AmSR  580;  Hastings 
Malting  Co.  v.  Iron  Range  Brewing 
Co..  65  Minn.  28,  67  NW  652;  Dead- 
wood  Plrst  Nat.  Bank  v.  Gustln 
Minerva  Con.  Min.  Co.,  42  Minn.  327, 
<4  NW   198.    18    AmSR    510.    0   LRA 


676. 

Mo. — Qarrett  ▼.  Kansas  City  Coal 
Min.  Co„  113  Mo.  830,  20  SW  966, 
35  AmSR  718. 

N.  J. — See  V.  Heppenheimer,  69  N. 
J.  Eq.  36,  61  A  843;  Weth«rbe«  T. 
Baker,   35  N.  J.  Eq.  SOI. 

N.  Y. — National  Tube-Worka  Co.  v. 
OiinUan.  124  N.  Y.  302,  26  NE  638; 
Lake  Superior  Iron  Co.  v.  Drexel,  90 
N.  Y.  87;  Boynton  V.  Andrews,  63 
N.  Y.  93;  Boynton  v.  Hatch.  4T  N.  Y. 
225. 

Wls.-^Merrin  Nat.  Bank  v.  Illinois, 
etc.,  Lumber  Co.,  101  Wis.  247,  77 
isrw  185. 

6^  In  re  Manes  Tailoring  Co., 
18  Ont  L.  572,  11  OntWN  4l8,  18 
OntWR  829.     See  supra  {  644. 

6B.     See  infra  XIII,  B. 

ae.     See  Infra  XIII.  D. 

07.    See  Infra  XIII.  D. 

681  lie  Werne  v.  Meyer,  38  Fed. 
191  (formation  of  corporation  and 
issue  of  stock  for  purpose  of  conduct- 
ing a  lottery  in  violation  of  law); 
Tobey  V.  Robinson,  99  111.  222  (issue 
of  stock  in  ftaud  of  another  corpo- 
ration and  use  of  portion  as  a  cor- 
ruption fund);  Hoffard  v.  Williams 
Shoe  Co.,  96  Oh.  St.  376,   117  NE  17. 

69.    See  4nfra  |  693  et  seq. 

10.  BenMdUs  acaliurt  promotMS 
see  supra  {  356. 

MmaaOimn  of  atat*  see  supra  I  i  646, 
647. 

Talldlt7  of  act*  or  tend  glvsm  f  o* 
■took  see  supra  .9  600;  Infra  {   861. 
See  infra  t  858  et  seq. 
See  Infra  I   660. 
See  infra  l_  666  et  seq. 


71. 
T8. 
73. 
74. 
70. 
76. 


See  infra  f  691. 
I   692. 


See  Infra 

U.  S. — Kimball  v.  Clhlcago  Hy- 
draulic Press  Brick  Co.,  119  Fed.  102, 
55  CCA  162  [app  dism  194  U.  S.  631 
mem,  24  SCt  868  mem,  48  L.  ed.  1108 
meml. 

Cal. — James  v.  P.  B.  Stelfer  Min. 
Co.,  35  Cal.  A.  778,  171  P  117. 

Del. — Scully  v.  Automobile  Finance 
Co.,  101  A  908:  Elllis  v.  Penn  Beef 
CN>.,  9  DeL  C!h.  218,  80  A  666. 


111. — Stebblns  v.  Perry  County,  167 
111.  667,  47  NE  1048;  Campbell  v. 
Morgan,  4  III.  A.  100. 

Nebr.— Haskell  v.  Read,  68  Nebr. 
107,   93   NW  997,   96   NW   1007. 

N.  H.— Kimball  y.  New  England 
Roller  Grate  Co.,  69  N.  H.  485,  46  A 
253. 

Pa. — Jutte  V.  Hutchinson,  189  Pa. 
218.  43  A  123. 

Wis. — ^Wood  V.  Union  Oospel  C.  B. 
Assoc,  63  Wis.  9, '22  NW  766;  Wood 
V.  Hoskin,  63  Wis.  16,  22  NW  759. 

77.  New  York,  etc.,  Tel.,  etc..  Co. 
V.  Great  Eastern  Tel.  (5o.,  74  N.  J.  Bq. 
221,  69  A  628  [atC  75  N.  J.  Eq.  297.  72 
A  1119,  76  N.  J.  Bq.  298,  78  A  1136]; 
New  York,  etc.,  R.  Co.  v.  Schuyler. 
17  N.  Y.  592,  7  AbbPr  41:  B.  &  C. 
Electrical  Constr.  Co.  v.  Owen,  176 
App.  Dlv.  399,  168  NYS  81-  Reno  Oil 
Co.  V.  Chilver,  33  Misc.  717,  68  NYS 
303  [rev  on  other  grounds  60  App. 
Dlv.  129,  69  NYS  969];  ClneinnaU, 
etc..  R.  Co.  V.  Cltixens'  Nat.  Bank.  10 
Oh.  Dec.  (Reprint)  614,  22  CincLBul 
248;  Pendleton  Mfg.  Co.  y.  Mahanna. 
(Or.)    18   P  568. 

78.  See  infra  {  693  et  seq. 

79.  See  infra  I   680  et  seq. 

80.  Ala. — Crow  V.  Florence  Ice, 
etc.,  Co^  143  Ala.  641,  39  S  401. 

111.— (Jampbell  v.  Morgan,  4  111.  A. 
100. 

Nebr. — Haskell  v.  Rood,  68  Nebr. 
107.  93  NW  997,  96  NW  10i7. 

N.  Y. — New  York,  etc.,  R.  Co.  v. 
Schuyler,  17  N.  Y.  592,  7  AbbPr  41; 
Reno  Oil  Co.  v.  Culver,  33  Misc.  '717, 
68  NYS  303  [rev  on  other  grounds 
60  App.  Dlv.  129,  69  NYS  969]. 

Utah. — Copper  King  Min.  Co.  v. 
Hanson,  176  P  623. 

Wis. — ^Wood  V.  Union  Oospel  C.  B. 
Assoc,  68  Wis.  9,   22  Mo.  766. 

Oretlaaas  see  supra  {  647. 

81.  See  Infra  i  663. 

88.  Ala. — Perry  v.  Tuskaloosa  Cot- 
ton-Seed Oil-Mill  Co.,  93  Ala.  364,  9 
S  217.  ' 

111. — C!ampben  v.  Morgan,  4  III.  A. 
100.  ,     jP 

Kan. — ^Arkansas     Valley     Agricul^- 
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ofBeers  or  others  in  Tiolation  of  the  right  of  exist- 
ing stockholders  to  subscribe  for  or  purchase  the 
same;"  an  ultra  vires  or  illegal  issne  of  stock  with- 
out consideration  or  on  an  insufficient  or  illiegal  con- 
sideration, or  otherwise  in  violation  of  charter  or 
statute,^  unless  the  issue  is  binding  on  the  corpo- 
ration** or  the  complaining  stockholder  is  estopped 
to '  question  its  vslidity,^  as  the  case  may  be,  and 
provided  the  colbideration  actually  received  by  the 
corporation  is  restored  f  certificates  of  stock  issued 
under  a  mistake,  or  the  issue  of  which  has  been  pro- 
cared  by  fraud  or  false  representations,  and  which 
are  void  or  voidable  on  this  ground,**  or  stock 
issued  on  a  consideration  which  has  wholly  failed 
or  on  a  condition  which  has  not  been  performed.*" 
Equitable  circumstances  may  of  course  intervene  to 
prevent  a  cancellation!***  As  a  spurious  issue  does 
not  invalidate  .the  origiifal  stock  the  relief  cannot 
extend  so  far  as  the  cancellation  of  all  the  stock.*^ 
T^e  authorized  capital  stock  of  the  corporation  or 
any  part  thereof  will  not  be  canceled  simply  because 
it  is  proposed  to  issne  the  same  for  an  unauthorized 
purpose."**  If  the  stock  is  about  to  be  issued  for 
an  onanthorized  purpose  the  proper  remedy  is  by  in- 
junction.*"* But  violation  of  law  by  the  directors 
of  the  corporation  in  issuing  stock  does  not  bind  the 
corporation  so  as  to  prevent  an  action  by  the  corpo- 
ration to  have  the  certificate  of  stock  canceled  and 
declared  void.*^*    And  in  an  action  by  a  corporation 


to  cancel  a  certificate  of  stock  defendant  cannot  con- 
tend that  the  corporation  has  an  action  against  him 
to  compel  him  to  pay  for  the  shares  of  the  stock  as  a 
subscriber,  where  he  admits  that  the  only  considera- 
tion for  such  issue  was  services  rendered  prior  to 
incorporation ."  " 

[$  659]  b.  Injanction.  If  the  directors  or  offi- 
cers of  a  corporation  are  about  to  create  and  issue 
certificates  for  invalid  stock,  or  to  issue  stock 
fraudulently,  they  will  be  enjoined  at  the  suit  of  a 
complaining  stockholder  in  a  proper  case,  or  at  the 
suit  of  the  corporation.'*  The  holder  of  invalid  cer- 
tificates of  stock  may  be  restrained  from  selling  or 
transferring  the  same  on  exercising  acts  of  owner- 
ship over  them  pending  an  action  to  adjudge  the 
stock  void  and 'cancel  the  same  or  for  other  equi- 
table relief.**  And  where  an  issue  of  stock  is  void 
or  voidable  and  subject  to  cancellation  at  the  suit 
of  the  corporation  or  stockholders,  the  holders 
thereof  may  be  enjoined  from  voting  the  same  at 
a  corporate  election,  or  exercising  other  rights 
as  stockholders  or  officers.** 

660]  c.  Assumpsit,  Accounting,  and  Damages. 
lere  stock  has  been  issued  fraudulently  and  with- 
out authority  by  officers  or  agents  of  the  corpora- 
tion, the  corporation,  or  in  a  proper  case  the  other 
stockholders,  may  maintain  an  action  against  them 
and  against  parties  knowingly  participating  with 
them  in  the  fraud,  at  law  or  in  equity  according 


tural  Soc.  V.  Bichholti,  46  Kan.  164, 
26  P  613. 

Mass. — Blliott  v.  Baker,  194  Mass. 
S18.  80  NB  4S0. 

Mich. — Cuba  Colony  Co.  v.  Klrby, 
149  Mich.  463,  112  NW  1183. 

Minn. — Shaw  v.  Stalgnt,  107  Minn. 
1B2^  119   NVf  961,   20  L.RANS   1077. 

N.  H.— Kimball  V.  New  Engrland 
Roller  arate  Co.,  69  N.  H.  486,  46  A 
263.' 

N.  J. — lAkewood  Oaa  Co.  v.  Smith, 

62  N.  J.  Eg.  677,  61  A  162;  Way  v. 
American  Grease  Co.,  60  N.  J.  Eq. 
268,  47  A  44. 

N.  T.— U.  S.  Llsht,  eta,  Corp.  v. 
Walker,  94  Misc.  687,  168  NTS  664 
[aff  176  App.  Dlv.  929  mem.  161  NTS 
1148  mem]. 

Pa. — Mackey  Baking  Co.  v.  Mackey, 
19  Pa.  Dlst.  893. 

WlB.— Brahm  v.  M.  C.  Gehl  Co.,  132 
Wis.  674,  112  NW  1097;  Luther  v. 
C.  J.  Luther  Co.,  118  Wis.  112,  94 
NW  69,  99  AmSR  977.  ^  ^    ^ 

Ont — Martin  v.  Gibson,  16  Ont  I* 
623,  10  OntWR  66. 

See  also  supra  |{  649,  660,  643. 

83.  Way  V.  American  Grease  Co., 
60  N.  J.  BJQ.  263,  47  A  44;  Luther  v. 
C.  t.  Luther  Co.,  118  Wis.  112,  94  NW 
69,  99  AmSR  977.  „ 

84.  U.  S. — Kimball  v.  Chicago  Hy- 
draulic Press  Brick  Co.,  119  Fed.  102, 
66  CCA  162  [app  dism  194  U.  S.  631 
mem,  24  SCt  868  mem,  48  I>.  ed.  1158 
mem];  Brown  v.  Duluth,  etc.,  R.  Co., 

63  Fed.  889. 

Ala. — Crow  v.  EHorence  Ice,  etc., 
Co.,  148  Ala.  641,  39  S  401;  Perry  v. 
Tuskaloosa  Cotton-Seed  Oil-Mill  Co., 
93  Ala.  364,   9  S  217.  „     ^  ^       „  „  . 

Del. — Ellis  V.  Fenn  Beef  Co.,  9  Del. 
Ch.  213,  80  A  666. 

111.— Stebblns  v.  Perry  County,  167 
111.  667.   47  NB  1048. 

Mich.— Cuba  Colony  Co.  v.  Klrby, 
149  Mich.  463,  112  NW  1138. 

Minn. — Shaw  v.  Stal)?ht,  107  Minn. 
162.  119  NW  961,  20  LRANS  1077. 
■    N.    H.— Kimball    v.    New    England 
Roller  Grate  Co.,  69  N.  H.  486,  46  A 
268. 

N.  J. — VIneland  Grape  Juice  Co.  v. 
Chandler,  80  N.  J.  Eq.  437.  86  A  213, 
AnnCaBl914A  679;  Tooker  v.  National 
Sugar  Refining  Co.,  80  N.  J.  Eq.  306, 

Oh. — Straman  v.  North  Baltimore 
Water-Works  Co.,  8  Oh.  Clr.  Ct.  898. 


Pa. — Jutte  V.  Hutchinson,  189  Pa. 
218,  42  A  123;  Mackey  Baking  Co.  v. 
Mackey,  19  Pa,  Dlst.  893. 

But  see  Peatman  v.  Centervllle 
Light,  etc.,  Co.,  100  Iowa  24B,  69  NW 
641  (holding  that  a  court  of  equity 
would  not  cancel  stoCk  issued  for 
twenty-flve  r«r  cent  of  Its  par  value, 
as  there  was  an  adequate  remedy  at 
law  by  action  to  recover  the  balance 
due). 

See  also  supra  (|  602  et  seq,  609, 
611.  612,  643. 

8B.    See  supra  {{  602,  606,  609,  648. 

86.  See  supra  I  613;  infra  {  693 
et  seq. 

87.  Smith  V.  Ferries,  etc.,  R.  Co., 
(Cal.)  61  P  710;  Vinelwid  Grape 
Juice  Co.  V.  Chandler,  80  N.  J.  EJq. 
437,  86  A  218,  AnnCasl914A  679;  In- 
surance Press  V.  Montauk  Fire  De- 
tecting Wire  Co..  103  App.  Dlv.  472. 
93  NTS  134;  Drake  v.  New  York 
Suburban  Water  Co.,  26  App.  Dlv. 
499,  60  NTS  826;  Pocantico  Water- 
works Co.  V.  Low,  20  Misc.  484,  46 
NTS  683. 

88.  Porter  v.  Morris,  181  Ark.  882, 
199  SW  106;  Las  Ovas  Co.,  Inc.  v. 
Davis.  35  App.  (D.  C.)  872;  CJuba 
Colony  Co.  V.  Klrby,  149  Mich.  463, 
112  NW  1183;  Pendleton  Mfg.  Co.  v. 
Mahanna,  (Or.)  18  P  668;  Brahm  v. 
M.  C.  Qehl  Co.,  182  Wis.  674,  112  NW 
1097. 

BeoMdy  aftalnst  promoters  see  su- 
pra {   366.  „      ^ 

88.  Fuller  v.  Corker  Motor  Car  Co., 
187  Ga.  370,  73  SE  647;  Hillside  Ceme- 
tery Assoc.  V.  Holmes,  97  Minn.  261, 
106  NW  905  (where  defendant  failed 
to  perform  the  contract  and  thereby 
furnish  the  consideration  for  which 
stock  was  Issued  to  him  by  plaintiff 
corporation).    See  also  supra  }  602. 

[a]  raota  aot  MititUag  complain- 
am  eorporsttoA  to  oaaoellatloa  of 
stock  Issued  to  defendant  In  consid- 
eration of  securing  contract  between 
complainant  and  another  corporation 
see  Puller  v.  Corker  Motor  Car  Co., 
137  Ga.  370,  78  SB  647.  _  ,       ,_ 

90.  Byers  v.  Rollins,  18  Colo.  22, 
21  P  894;  Machinists'  Nat.  Bank  v. 
Field,  126  Mass.  846. 

Aevil*M«BM,  Mtoppsl,  ana  laebea 
see  infra  {  693  et  seq.        ,.  „  ,      ,- 

•1.  Byers  v.  Rollins,  18  Colo.  82, 
21  P  894. 


•1H>  Southwestern  Portland  Ce- 
ment Co.  V.  I<atta,  (Tex.  Cly.  A.)  198 
SW  1116.  " 

91V4.  Southwestern  Portland  Ce- 
ment Co.  v.  Latta,  (Tex.  Civ.  A)  198 
SW   1116. 

91H.  American  Macaroni  Corp.  v. 
Saumer,  174  NTS  183. 

91 H'  American  Macaroni  Corp.  v. 
Saumer,  174  NTS  183. 

93.  Dean  v.  Baldwin,  99  111.  A.  582; 
Kraft  V.  Griffon  Co.,  82  App.  Dlv.  29, 
81  NTS  438;  Fraser  v.  Whalley,  2 
Hem.  &  M.  10,  71  Reprint  361.  See 
also  supra  {{  634,  636,  647,  649.  660, 
603,    612. 

93.  IT.  S. — Brown  v.  Duluth.  etc., 
R.  Cto.,  63  FM.  889. 

Nev.^ — Shernum  v.  Clark,  4  Nev. 
188,  97  AmD  61«. 

N.  J.— Donald  v.  American  Smelt- 
ing., etc.,  Co.,  62  N.  J.  Eq.  729,  48  A 
771,  1116. 

N.  T. — ^Kent  v.  Quicksilver  Mln. 
Co..  78  N.  T.  150;  United  Gold,  etc.. 
Mines  Co.  v.  Smith,  94  App.  Dlv.  615, 
88  NTS  67:  Kraft  v.  Griffon  Co..  82 
App.  Dlv.  29,  81  NTS  488;  Flsk  v. 
Chicago,  etc^  R.  Co.,  68  Barb.  '613; 
Langan  v.  Francklyn,  20  NTS  404, 
29  AbbNCas  102. 

Tex. — Davis  v.  San  Antonio,  etc, 
R.  Co.,  (Civ.  A.)  44  SW  1012  Irev  on 
other  grounds  92  Tex.  642,  Cl  SW 
324]. 

94.  N.  J. — New  Tork,  etc  Tel., 
etc.,  O).  V.  Great  Eastern  Tel.  Co.. 
74  N.  J.  Eq.  221,  69  A  628  [aff  76  N.  J. 
Eq.  297,  72  A  1119,  76  N.  J.  Eq.  298, 
78  A  1135];  Way  v.  American  Grease 
Co.,  60  N.  J.  Eq.   263,  47  A  44. 

N.  T. — ^United  Gold,  etc..  Mines  Co. 
V.  Smith,  94  App.  Dlv.  615,  88  NTS 
67. 

Wis. — ^Luther  v.  C.  J.  Luther  Co., 
118  Wis.  112,  94  NW  69,  99  AmSR 
979;  Wood  v.  Union  Gospel  C.  B.  As- 
soc, 88  Wis.  9,  22  NW  758. 

Eng. — Punt  V.  Symons  &  Co.,  Ltd.. 
[1903]  2  Ch.  608;  Fraser  V.  Whalley, 
2  Hem.  &  M.  10,  71  Reprint  361. 

N.  S. — Glace  Bay  Printing  Co.  v. 
Hart,  9  EastLR'  268;  Olace  Bay 
Printing  Co.  v.  Harrington,  t  Bast 
LR  266. 

Ont. — Martin  v.  Gibson,  16  Ont.  L. 
623,  10  OntWR  66. 


For  Urtw  oMsa,  Omr^logmmM  and  elwa«w  in  the  law  see  oumulaUve  AnnoUtlons,  same  tiUe,  pas*  and  note  aambw. 
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to  the  eireumstances,  to  reeover  the  damages  aus- 
taiiied  by  the  ooiporation,**  to  recover  money  re- 
ceived by  the  offloer  or  agent  as  received  to  the  use 
of  the  corporation,**  to  compel  an  accounting,*^  or 
to  recover  from  the  person  to  whom  the  shares  are 
issued  'or  a  transferee  with  notice  the  value 
thereof.**  Thus  it  has  been  held  that  a  coi^oration 
whose  treasurer  fraudulently  issues  and  circulates 
stock  which  becomes  ^o  intermingled  with  the  gen- 
uine stock  as  to  be  indistinguishable  therefrom  and 
appropriates  the  proceeds  to  his  own  use  may  re- 
cover the  moneys  from  the'  treasurer  in  an  action 
of  general  assumpsit;  and  the  treasurer  cannot  de- 
fend on  the  ground  that  the  certificates  which  he 
thus  fraudulently  issued  were  illegal  and  void.** 
And  where  fraudulent  certificates  which  the  author- 
ized agent  of  the  corporation  has  put  forth  are 
binding  upon  the  corporation,  it  is  entitled  to  main- 
tain a  suit  in  equity  against  the  agent  for  a  dis- 
covery and  account  of  the  moneys  which  he  has 
received  through  the  negotiation  of  such  fraudulent 
certificates,  and  for  a  recovery  of  the  same.  Such 
an  action,  it  has  been  held,  proceeds  upon  the  im- 
plied contract  which  binds  every  agent  to  keep  his 
principal  indemnified;  njion  the  right  which  every 
party  entitled  to  be  indemnified  has  for  relief 
against  the  anticipated  consequences  of  the  liability 
after  it  has  occurred  but  before  it  has  been  con- 
summated against  him,  by  a  recovery  at  law  or  in 
equity;  and  also  in  view  of  the  extent  and  com- 
plexity of  the  claim  where  many  such  fraudulent 
certificates  have  been  negotiated.*  The  jurisdiction 
of  a  court  of  equity  in  such  a  case  is  therefore  sup- 
ported on  the  ground  of  the  want  of  an  adequate 
remedy  at  law,^  or  the  right  of  a  principal  to  an 
accounting  by  his  agent,'  upon  the  ground  of  trust,* 
and  also  on  the  ground  of  fraud."  One  who  receives 
shares  in  a  corporation  which  h^ve  been  illegally  set 
apart  in  trust  for  the  directors,  as  a  gift  made  for 
the  purpose  of  inducing  his  aid  in  "booming  the 

•S.  Hayward  v.  Leeson,  176  Mass. 
MO,  67  NB  ftS6,  49  LRA  725;  Brook- 
lyn Crosstown  R.  Co.  v.  Stroner.  7S 
N.  T.  E91  (action  against  treasurer 
to  recover  damages  for  fraudulent 
issue  of  stock) :  Houston  F.  &  M.  Ins. 
Co.  T.  Swain,  (Tex.  Civ.  A.)  114  SW 
149;  First  Ave.  liand  Co.  v.  Parker, 
111  Wis.  1.  88  NW  604,  87  AmSR  841. 

■•tosp«l  see  infra  {  697. 

M.  Rutland  R.  Co.  v.  Haven,  62 
Vt.  89,   19  A  789. 

•7.  Hulskamp  v.  West,  47  Fed. 
at  [rev  on  other  grounds  63  Fed. 
749.  11  CCA  401];  Hill  v.  Atoka  Coal, 
etc.,  Co.,  124  Mo.  153,  25  SW  926,  32 
SW  111;  East  New  York,  etc.,  R.  Co. 
V.  Elmore,   5  Hun   (N.  Y.)   214. 

98.  Wenlger  v.  Success  Mln.  Co., 
227  Fed.  548,  142  CCA  180:  White 
Water  Tile,  etc.,  Co.  y.  Baker,  142 
Wis.  420,  126  NW  984. 

99.  Rutland  R,  Co.  y.  Haven,  62 
Vt.  $9,  19  A  769. 

1.  Commonwealth  Bank  v.  Schuyl- 
kill Bank,  1  Pars.  Eq.  (Tas.  (Pa.)  180 
(where  the  court  proceeded  upon  the 
doctrine  laid  down  In  Renelaugh  v. 
Hayes,  1  Vem.  Ch.  189,  23  Reprint 
405,  to  the  effect  that  equity  will 
give  relief  to  a  covenantee  against 
his  covenantor  in  the  case  of  an  ex- 
press covenant  of  indemnity,  even 
before  the  covenantee  has  been  com- 
pelled to  pay  the  money  against 
which  he  is  by  the  covenant  Indemni- 
fled,  especially  when  the  taking  of 
long  and  intricate  accounts  Is  In- 
volved). See  also  Baker  v.  Sfaelbury, 
1  Ch.  Ctia.  70,  22  Reprint  700;  Flight 
T.  Cook.  2  Ves.  619,  28  Reprint  894. 

S.  See.  upon  the  general  doctrine 
that  equity  relieves  upon  this  ground, 
the  following  cases: 

U.  8. — ^Boyoe  V.  Orundy,  3  Pet.  210, 
T  L.  ed.  Sifi. 


concern,"  with  fall  notice  of  a  fraudulent  scheme 
in  pursuance  of  which  such  stock  was  issued,  is 
liable  to  account  therefor  to  the  corporation  or 
stockholders.*  Where  a  corporation  is  induced  by 
fraud  or  under  a  mistake  of  fact  to  issue  shares  it 
may  maintain  an  action  to  recover  the  shares  or 
their  value.^  If  stock  is  fraudulently  or  illegally 
issued  without  consideration  or  for  less  than  par^ 
the  corporation,  as  we  have  seen,  unless  the  trans- 
action is  binding  upon  it,^  may  under  some  circum- 
stances And  in  some  jurisdictions  sue  to  recover 
from  the  persons  receiving  the  same  or  their  trans- 
ferees, unless  they  are  protected  as  bona  fide  pur- 
chasers,* the  full  par  value  of  the  shares  or  the  dif<- 
fer^ice  between  their  par  value  and  what  has  been 
paid  for  them;^*  and  even  where  the  transaction 
is  binding  on  the  corporation,  full  payment,  as  we 
have  seen,  generally  may  be  compelled  by  or  for  the 
benefit  of  oreditors.*'^  Where  promoters  or  oflScers 
receive  stock  without  consideration  or  for  propertjr 
sold  to  the  corporation  at  an  overvaluation,  the  cor- 
poration or  its  receiver  may  in  a  proper  case  hold 
them  liable  as  subscribers  for  the  amount  of  the 
stock  as  upon  a  subscription,  or  for  the  difference 
between  the  par  value  of  the  stock  and  the  value 
of  the  property,  as  the  case  may  be." 

[$  661]  d.  'Actions  far  Cancellation  or  InjOBe- 
tlon — (1)  -  In  QeneraL  Actions  for  the  cancellation 
of  shares  of  stock  fraudulently  or  illegally  issued 
or  for  an  injunction  are,  as  to  fonn  and  procedure, 
governed  by  the  same  general  principles  as  other 
actions  for  cancellation  or  injunction." 

[$662]  (2)  Bill  or  Complaint.  The  bill  or  com- 
plaint in  an  action  for  an  injunction  in  reference 
to  an  illeg^  or  fraudulent  issue  of  stock  or  in  an 
action  to  cancel  the  same  and  for  incidental  relief, 
must  set  forth  with  particularity  all  facts  neces- 
sary to  show  a  cause  of  action  and  to  entitle  plain- 
tiff to  the  relief  sought.**  Where  the  suit  is 
brought  by  a  stockholder  the  bill  or  complaint  must 


Conn. — New  London  Bank  v.  Lee, 
1  Conn.    112,    27  AmD  718. 

N.  T. — American  Ins.  Co.  v.  Flsk, 
1  Paige  90. 

S.  C. — Wambur^ee  v.  Kennedy,  4 
S.  C.  Eq.  474. 

Eng. — Weymouth  v.  Boyer,  1  Ves. 
Jr.   416,   30   Reprint  414. 

3.  Massey  y.  Banner,  4  Hadd.  413, 

66  Reprint  757;  Mackensle  v.  John- 
ston, 4  Madd.  873.  66  Rerrtnt  742. 
Compare  R«x.  v.  Rossett,  2  T.  &  J. 
33,   148   Reprint  820. 

4.  Hovenden   Frauds   {    162. 
B.    Colt  v.  Woollaston,  2  P.  Wms. 

154,  24  Reprint  679;  Green  v.  Barrett, 
1  Sim.  4«,  2  EngC%  46,  67  Reprint  495; 
Blalh  V.  Agar,  1  Sim.  J7,  2  EngCTh 
87,  57  Reprint  492;  Burrowes  v.  Lock, 
10  Ves.  Jr.  470,  82  Reprint  927. 

8.  Faducah  Land,  etc.,  Co  v.  Mul- 
holland,  24  SW  624,  15  KyL  624. 

7.  Edgeworth  Co.  v.  Wetherbee,  6 
Gray  (Mass.)  166. 

8.  See  supra  i{  602,  606,  609.  648. 

9.  See  supra  {  636. 
lOi,     See- supra  (  610. 
11.     See  infra  XII,  D. 
la.    U.    S.— Kiskadden    v.    Steinle. 

203  Fed.  375,  121  CCA  659. 

Ala. — Montgomery  Iron  Works  v. 
Roman,.  147  Ala.  434,  41  S  811. 

Iowa. — Boulton  Carbon  Co.  v.  Hills, 
78  Iowa  460,  43  NW  290,  S  LRA  649. 

N.  J. — Holcombe  v.  Trenton  White 
City  C!o.,  80  N.  J.  Eq.  122,  82  A  618 
[aflf  82  N.  J.  Eq.  864,  91  A  1069]; 
See  V.  Heppenheimer,  69  N.  J.  Eq. 
86,  61  A  843. 

Oh ^Oates  v.  Tippecanoe  Stone  Co., 

67  Ob.  St.  60,  «8  NE  28S.  68  AraSR 
706. 

Wis.— Pietscb  v.  Krau8«t  IK  Wis. 
344.  93  NW  9. 

Eng. — In  re  Eddystone  Mar.  Ins. 
Co.,  [1893]  3  Ch.  9  [aS  68  L.  T.  Rep. 


g.  Co.,  23 
I  Ont  A. 


N.  S.  408]. 

Can. — Matter  of  Hess  Mfi 
Can.  S.  C.  644    [dlsm  app  2      _ 
66   (allowing  b1>p  23  Ont.  182)] 

See  supra  I  356. 

IS.  See  Cancellation  of  Instru- 
ments i  C  J.  Tf  1164;  Injunctions 
[22  Cyc  784]. 

14.  Klmbell  v.  Chtcacb  Hydraulic 
Press  Briok  Co.,  119  Fed.  102,  66  CCA 
162  [app  dism  194  XT.  S.  631  mem, 
24  set  868  mem,  48  L.  ed.  1168  mem]; 
Blmber  v.  Callvada  Colonization  Co., 
110  Fed.  58;  Crow  v.  Florence  loe, 
etc.,  Co.,  143  Ala.  641,  39  S  401;  Reno 
Oil  Co.  V.  Culver,  60  App.  Div.  129, 
89  NTS  969;  Wood  v.  Union  Gospel 
Cliurch  Bldg.  Assoc,  68  Wis.  9,  22 
NW  756.  See  generally  Cancellation 
of  Instruments  {  148  et  seq.;  In- 
junctions [22  C^c  924  et  seq]. 

[a]  BUI  or  oomBlalat  balA  iBsnf. 
flolmtr — (1)  A  blllby  a  stockholder, 
praying  for  the  cancellation  of  stock 
issued  by  a  corporation  ten  years 
previously  In  payment  for  the  exclu- 
sive right  to  operate  under  certain 
patents  for  the  manufacture  of 
bricks  within  a  preaorlbed  territory, 
which  right,  it  was  alleged,  was  of 
no  value,  did  not  state  a  cause  of  ac- 
tion for  relief  on  that  ground,  al- 
though the  stock  was  Issued  under  a 
statute  providing  that  such  corpora- 
tions should  issue  stock  only  "for 
money  paid,  labor  done,  or  money  or 

Eroperty  actually  received:"  .  there 
eing  no  allegation  In  the  bill  th^t 
the  exclusive  rights,  on  account  of 
which  the  stock  was  issued,  were 
known,  or  believed,  to  be  valueless 
at  the  time  of  the  transaction,  and 
there  being  no  allegation  in  thfe  bill 
that  the  exclusive  rights  in  question 
were  not  properly  assigned  to  the 
corporation,   and  no   allegation   that 
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show  this  standing  to  maintain  the  suit,**  as  that 
he  is  a  stockholder  and,  it  may  be,  that  he  was  a 
stockholder  at  the  time  of  the  illegal  issue  of  stoek 
of  which  he  complains,^'  tad,  where  the  right  of 
action  is  primarily  in  the  corporation,  that  he  has 
made  a  demand  upon  the  corporation  or  its  directors 
or  receiver  to  sue,  and  has  been  refused,  or  that, 
by  reason  of  facts  set  forth  in  the  bill  or  comjilaint, 
such  a  demand  would  have  been  unavailing.^^  It 
must  allege  a  restoration  of  or  conxpensation  for  the 
eonsideration  actually  received  by  the  corporation, 
or  an  offer  and  readiness  to  restore  or  compensate, 
when  this  is  necessary  to  entitle  plaintiff  to  relief," 
but  there  need  not  be  an  averment  that  complainant 
is  ready  to  return  what  has  b^en  paid  for  the  stock, 
.  where  he  or  it  has  not  benefited  thereby." 

Joinder  of  causes;  multifaTionsness.    A  bill  or 
complaint  against  the  various  holders  of  a  fraudu- 


lent or  invalid  issue  of  stock  to  cancel  the  same, 
and  for  an  injunction  or  other  incidental  relief,  is 
not  objectionable  on  the  ground  of  multifariousness 
or  mlsjoibder  of  causes  of  action.^ 

[i  663]  (3)  Partie»— (a)  PlaiutiflB.  A  suit  to 
enjoin  or  to  cancel  an  illegal  or  ultra  vires  ^ssue  of 
stock  or  for  an  injunction  may  be  brought  by  the 
corporation  or  in  a  proper  case  by  a  stockholder  en- 
titled to  conq)lain,^  unless  some  other  exclusive 
remedy  is  prescribed  by  statute,  as  is  sometimes  the 
case.''  Primarily  the  right  of  action  to  cancel  stock 
issued  fraudulently,  or  without  consideration,  or  for 
an  insufficient  consideration,  or  otherwise  illegally, 
is  in  the  corporation,  the  wrong  being  against  it;^ 
but  a  stockholder^  may  sue,  as  in  other  cases,  upon 
a  showing  that  he  has  applied  in  vain  to  the  direct- 
ors of  the  corporation  for  redress,  or  that  it  wonld 
be  unavailing  to  do  so.**    A  preferred  stockholder 


the  corporation  had  not  exercised  the 
exclusive  rights  or  operated  under 
the  patents  so  acquired.  In  the  ab- 
sence of  such  alfeKations  as  those 
last  mentioned.  It  might  well  be  in- 
ferred that  the  stock  was  issued  in 
exchange  for  rights  that  were  sup- 
posed at  the  tune  to  be  of  great 
value,  and  that  the  rights  so  ac- 
quired had  been  thereafter  continu- 
ously exercised.  Klmbell  v.  Chicago 
Hydraulic  Press  Brick  Co^  119  Fed. 
102,  105,  66  CCA  102  [app  dism  194 
U.  S.  631  mem,  24  SCt  858  mem,  48 
ti.  ed.  1168  mem].  (2)  A  cotnplalnt 
by  »  foreign  coriraratlon  for  the  can- 
cellation of  stock  alleged  to  have 
been  fraudulently  Issued  by  Its  pres- 
ident and  directors  which  did  not 
■aver  that  the  corporation  had  the 
right  under  its  charter,  or  under  the 
statute  under  which  the  corporation 
was  organized,  to  issue  stock,  or  that 
the  wrongfully  issued  stock  would  in 
any  way  damage  the  bona  Dde  stock- 
holders, did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  since 
It  did  not  show  that  the  plaintiff  did 
not  have  a  perfect  defense  against 
any  claim  on  the  stock  so  issued. 
Reno  Oil  Co.  v.  Culver,  60  App.  Dlv. 
129,  60  NTS  969  (rev  S3  Misc.  717, 
68  NTS  303]. 

[b]  Bill  or  complabit  hSU  »aM- 
olamt. — (1)  A  bill  in  a  suit  by  a 
stockholder  for  the  cancellation  of  a 
certificate  of  stock,  because  fictitious, 
which  alleges  that  the  stock  issued 
to  a  stockholder  was  issued  i^lthout 
any  consideration  paid  or  to  be  paid 
by  him  In  ;money,  property,  or  serv- 
loe,  and  was  fictitious,  and  that  the 
stock  was  issued  on  the  representa- 
tion that  the  plant  of  the  corporation 
had  been  purchased  for  thirteen 
thousand  dollars,  and  that  the  stock 
was  paid  for  by  giving  the  stock- 
holder a  credit  on  the  purchase  price 
of  four  thousand  dollars,  and  that 
the  representations  were  untrue,  the 
plant  costing  only  nine  thousand  dol- 
lars, sufficiently  shows  that  the 
stock  was  fictitious,  within  Const. 
S  234,  prohibiting  the  Issuance  of 
corpors.te  stock  except  for  money, 
labor  done,  or  property  actually  re- 
ceived, and  declaring  that  all  ficti- 
tious increases  of  stock  shall  be 
void.  Crow  v.  Florence  Ice,  etc.,  Co., 
143  Ala.  641,  39  S  401.  (2)  A  com- 
plaint to  procure  the  cancellation  of 
stock  illegal^  issued  by  a  corporation 
which  alleges  that  the  stock  was  is- 
sued with  a  view  to  Increase  the  cap- 
ital stock,  and  was  unlawfully  issued, 
because  "no  copy  of  any  amendment 
to  the  original  articles  of  incorpora- 
tion had  been  certified  to  and  filed 
in  the  office  of  the  register  of  deeds 
of  the  county  in  which  such  corpora- 
tion was  organized,"  and  because 
none  of  the  persons  to  whom  it  was 
Issued  paid  any  consideration  there- 
for, sufficiently  avers  that  such 
stock  was  unlawfully  Issued,  since 
the  allegations  show  the  illegality  of 
the    issue   under   Rev.    St.    !S    1763, 


1772,  1774,  declaring  an  amendment 
to  articles  of  incorporation  inopera- 
tive until  a  certificate  is  left  for 
record.  Wood  v.  Union  Gospel  C.  B. 
Assoc,  63  Wis.  9,  22  NW  756.  (S) 
Allegations  of  the  issuance  of  the 
stock  without  consideration  and  in 
fraud,  although  subject  to  criticism, 
may  be  sufficient  as  against  a  gen- 
eral demurrer.  James  v.  P.  B.  Stei- 
fer  Mln.  Co.,  36  Cal.  A.  778,  171  F 
117. 

[c]  lBj«a«tloii,/— Where  a  com- 
plaint praying  that  the  disposition 
of  the  certificates  of  the  stock  of 
plaintiff  corporation  be  restrained 
and  that  defendants  be  also  re- 
strained from  prosecuting  any  action 
against  the  corporation  for  refusing 
to  transfer  such  stock,  did  not  show 
a  multiplicity  of  claimants  thereto, 
and  did  not  show  that  numerous 
suits  had  been  commenced  against 
the  corporation,  or  were  threatened, 
but  only  showed  certain  facts  from 
which  it  appeared  that  the  corpora- 
tion had  reason  to  apprehend  that 
one  person  would  commence  an  ac- 
tion against  It  to  enforce  a  claimed 
right  which  was  strictly  of  legal 
cognizance,  and  to  which,  if  he  was 
not  entitled  to  the  stock  claimed  by 
him.  the  corporation  would  have  an 
adequate  defense  in  one  or  at  most 
two  actions  In  which  the  legal  right 
could  be  determined,  an  order  for  a 
temporary  Injunction  was  vacated. 
Buffalo  Grape  Sugar  Co.  v.  Alberger, 
22  Hun   (N.  T.)   849. 

15.  Blmber  v.  Callvada  Coloniza- 
tion Co..  110  Fed.  68. 

BtookiboldeTS'  suits  feaezaUy  see 
infra  i   1444   et  seq. 

16.  Blmber  v.  Callvada  Coloniza- 
tion Co.,  110  Fed.  68;  Wood  v.  Union 
Gospel  C.  B.  Assoc,  63  Wis.  9,  22 
NW  766  (where  it  was  held  that  an 
allegation  that  the  whole  'original 
stock  of  the  corporation  was  sub- 
scribed and  paid  for  before  the  ad- 
mitted Increase  of  its  capital  stock, 
and  that  plaintiff  subscribed  and 
paid  for  his  shares  and  was  now  the 
lawful  owner  and  holder  thereof,  was 
sufficient).    See  also  infra  i   664. 

[a]  Begrtatiatloii  la  nam*  of  com- 
pTIwiiti  Tn  an  action  brought  by  a 
stockholder  for  himself  and  other 
stockholders,  to  have  canceled  an 
issue  of  certain  shares  of  the  corpo- 
ration stock.  It  is  unnecessary  that 
the  stock  under  which  plaintiff 
claims  an  interest  should  be  regis- 
tered in  the  nam*  of  plaintiff.  Sims 
V.  Bonner,  60  N.  T.  Super.  70,  18  NTS 
801,  21  NTClvProc  J79:  Brvin  v.  Ore- 
gon R.,  etc.,  Co..  62  HowPr  (N.  T.) 
490.     And   see   Infra   {    1463. 

17.  Blmber  v.  Callvada  Colonisa- 
tion Co.,  110  Fed.  68.  See  also  infra 
(  663. 

18.  See  supra  {  611. 

19.  Stebblns  v.  Perry  County,  167 
111.  667,  47  NE  1048. 

[a]  Told  isne. — McDermott  v. 
Anaheim  Union   Water  Co.,   124   Cal. 


112,  66  P  779. 

80.  New  Tork,  etc.,  R.  Co.  v. 
Schuyler,  17  N.  T.  692,  7  AbbPr  41; 
Reno  Oil  Co.  v. 'Culver,  60  App.  Dlv. 
129,  69  NTS  969  [rev  on  other 
grounds  83  Mlsa  717.  68  NTS  80S]: 
Cincinnati,  etc.,  R.  Co.  v.  Citlsens 
Nat.  Bank,  10  Oh.  Dec.  (Reprint)  614, 
22  ClnoLBul  248. 

[a]  »— on  Sot  xti»k — ^In  New 
Tork,  etc.,  R.  <30.  V.  Schuyler,  17  N. 
T.  692,  608,  7  AbbPr  41,  which  was 
an  action  by  a  railroad  corporation 
with  the  object  of  canceling  unau- 
thorized certificates  of  stock  that 
had  been  issued  fraudulently  by  one 
of  its  agents,  all  holders  of  the  cer- 
tificates were  made  defendants  to 
the  action.  On  the  question  of  Join- 
der it  was  said  by  Comstock.  J.: 
"In  this  case  there  is  a  single  inter- 
est' in  the  plaintiffs  directly  opposed 
to  the  interests  of  all  the  defendants. 
The  common  point  and  centre  of  the 
litigation  is  the  stock,  property  and 
franchises  of  the  plaintiffs'  corpora- 
tion, in  which  the  defendants  claim 
specific  shares  and  proportions  as 
holders  of  the  false  certificates. 
The  rights  claimed  by  the  defend- 
ants are  distinct,  because  they  rest 
upon  separate  instruments  as  the 
evidence  thereof;  but  they  are  of 
precisely  the  same  nature,  they  turn 
upon  the  same  question,  and  they 
are  a  cloud  upon  the  same  estate. 
Kach  certificate  is  a  false  muniment 
of  the  holder's  title  to  a  particular 
interest  in  the  corporate  estate, 
vested  as  a  unit  in  the  corporation 
but  equitably  belonging  to  the  holder 
of  its  actual  stock.'' 

[b]  Oanoellation  uaA  InJnsofloB. 
— A  complaint  asking  for  the  cancel- 
lation of  stock  fraudulently  issued 
by  the  directors  and  seeking  to  en- 
join them  from  further  Issuance  is 
not  demurrable  on  the  ground  that  it 
improperly  unites  causes  of  action. 
Reno  Oil  Co.  V.  Culver,  60  App.  Dlv. 
129.   69   NTS  969. 

81.  See  cases  supra  ({  668,  669. 
StookholOers'   antta   gMMtaUy    see 

infra  i   1444  et  seq. 

83.  Tetter  v.  Delaware  Valley  R. 
Co.,  206  Pa.  485,  66  A  57  (holding 
that  only  the  attorney-general  can 
sue  under  the  Pennsylvania  statute 
regulating  the  issue  of  stock  by  rail- 
road companies  for  property  or  labor; 
supra  i  605  note  84  [e]).  See  Decke 
v.  Baker,  (Mich.)  167  NW  908  (hold- 
ing that  a  stockholder  cannot  enjoin 
the  delivery  of  a  stock  regardless  of 
whether  the  Securities  Act  [Pub. 
Acts  (1913)  No.  143]  applies,  since 
the  estate  is  not  complaining). 

33.  Blmber  v.  Callvada  Coloniza- 
tion Co.,  110  Fed.  68;  Crow  v.  Flor- 
ence Ice,  etc.,  Co..  143  Ala.  541,  39  S 
401;  Perry  v.  Tuskaloosa  Cotton-Seed 
Oil-Mill  Co..  93  Ala.  864,  9  S  217; 
Brahm  v.  M.  C.  Gehl  Co.,.  132  Wla 
674.  112  NW  1097. 

34.  U.  S. — Blmber  v.  C^allvada 
Colonization  Co.,  110  Fed.  68. 

I      Ala. — Crow    v.    Florence    Ice,    ete.. 


For  laMtr  •«■•••  Oevelopueats  and  ebangaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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has  a  right  to  Question  the  legality  of  the  issue  of 
common  stock  ;"**  particularly  is  tlus  true  in  the  case 
where  the  control  of  the  company  is  in  the  holders 
of  common  stock  to  which  alone  voting  powers  are 
given."*  The  preferred  stockholder  may  have  ac- 
quired his  stock'  subsequently  to  the  unlawful  issue 
of  the  common  stock."**  A  stockholder  cannot  main- 
tain an  action  on  behalf  of  the  corporation  to  cancel 
shares  of  its  stock  where  the  facts  constitute  no 
cause  of  action  in  its  behalf,  but  he  must  Sue  in  his 
own  behalf  individually  if  he  has  a  cause  of  action.'^ 

[\  664]  (b)  Defendants.  All  of  the  holders  of 
certificates  of  stock  constituting  a  fraudulent  over- 
issue, including  both  the  original  holders  and  trans- 
ferees, may  be  joined  in  an  action  to  adjudge  the 
certificates  void  and  compel  a  surrender  and  can- 
cellation of  the  same;"  but,  while  it  is  desirable,  it 
is  not  absolutely  necessary,  that  all  holders  of  such 
stock  shall  be  joined."  The  corporation  is  an  in- 
dispensable party  to  such  an  action  for  the  cancel- 
lation of  spurious  shares.^  In  an  action  against  a 
corporate  officer  to  compel  surrender  of  shares  ille- 
gally obtained,  members  of  a  shareholders'  reor- 
ganization  committee  are  not  necessary  parties." 

[i  665]  (4)  Jodcment  or  Decree.  The  judg- 
ment or  decree  may  not  only  direct  the  surrender 
and  cancellation  of  the  invalid  or  voidable  certifi- 
cates of  stock,  but  may  also  give  complete  relief  by 
also  granting  such  other  incidental  relief  as  is 
within  the  issues,  and  to  which  it  appears  that 
plaintiff  is  equitably  entitled.'"  Where  a  president 
of  a  corporation,  being  a  rival  claimant  to  certain 
imissued  corporate  stock,  without  authority  has  the 
treasurer  issue  it  to  him,  in  a  suit  to  compel  a  sur- 
render of  the  certificate  he  is  not  obliged  to  sur- 
render it  because  of  the  unauthorized  issuance 
without  regard  to  whether  or  not  he  is  entitled  to 
the  stock."^  In  a  suit  to  cancel  stock  issued  without 
consideration,  where  a  decree  recognizing  the  stock 

Co.,  143  Ala.  B41,  89  S  401:  Perry  v. 
Tu8kaloosa  Cotton-Seed  Oil-Mill  Co.. 
91  Ala.   364,   9    S   217. 

Del. — Scully  v.  Automobile  Finance 
Co.,  (CK)  101  A  908;  Bills  v.  Penn 
Beef  Co.,  9  Del.  Ch.  213,  80  A  666, 

III.— Dean  v.  Baldwin,  99  111.  A. 
{82. 

Uass.— Bllloti  V.  Baker,  194  Mass. 
S18,  80  NB  460. 

Minn. — Shaw  v.  Stalght,  107  Minn. 
154.  119  NW  951,  20  LHANS   1077. 

N.  H. — Kimball  v.  New  England 
Itoller  Orate  Co..  69  N.  H.  486,  46  A 
253. 

_N.  J. — ^Tooker    t.    National    Sugar 
.  Eetalng  Co..  80  N.  J.  Eq.   305,   84  A 

„Wis.— Brahm  v.  M.  C.  Gehl  Co.,  182 
Wis.  674,  112  NW  1097. 

See  also  infra  {  1449  et  seg. 
„>*V4.    Scully  V.  Automobile  Finance 
Co..  (Del.  Ch.)  101  A  908. 
„84H.  Scully  V.  Automobile  Finance 
Co.,  (Del.  Ch.)    101  A  908. 
.MU.  Scully  VI  Automobile  Finance 
Co..  (Del.  Ch.)  101  A  908. 

as.  Waters  v.  Waters,  130  App. 
piT.  678,  116  NTS  432  [aff  201  N.  T. 
184,  94  NE  602]  (holding  that  a  cor- 
poration has  no  right  of  action  be- 
cause shares  of  Us  stock  have  been 
jold  to  a  particular  person  without 
"Jlng  flrst  offered  to  other  holders 
«t  Ita  stock,  although  this  contra- 
venes rights  of  such  holders,  and 
tnerefore  one  of  such  holders  cannot 
nalntain  a  suit  in  behalf  of  the  cor- 
poration to  cancel  the  shares  so  sold 
»n*  Issued).  See  also  infra  XII,  C. 
-  ?»  New  York,  etc,  R.  Co.  v. 
Schuyler.  17  N.  T.  692,  7  AbbPr  41; 
New  York,  etc.,  R.  Co.  v.  Schuyler, 
|!  Barb.  (N.  T.)  634  [aft  34  N.  T. 
'«];  Cincinnati,  eta,  R.  Co.  v.  Cltl- 
«"»•  Nat.  Bank,  10  Oh.  Deo.  (Re- 
print)   614,    22    ClnoLBul    248.     See 
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supra  {  662  text  and  note  20. 

a?.  New  York,  etc,  R.  Oo. 
Schuyler,  88  Barb.  684  [aff  84  N. 
301. 

as.  Campbell  v.  Morten,  4  111. 
100.     See  also  infra  XIl,  C. 

9S.    U.    S.    Light,    etc,     Corp. 
Walker,    94    Mlsc    687,    168    NYS    «„, 
[aft  176  App.  Div.  929  mem,  161  NYS 
1148  m^m]. 

31^  Scully  T.  Automobile  Finance 
Co.,  (Del.  Ch.)  101  A  908;  Tooker  v. 
National  Sugar  Refining  Co.,  80  N. 
J.  Bq.  306,  84  A  10;  Donald  v.  Ameri- 
can Smelting,  etc.,  Co.,  62  N.  J.  Eki. 
729.  48  A  771,  1116;  Kent  v.  Quick- 
silver Mln.  Co.,  78  N.  Y.  159;  Flsk  v. 
Chicago,  etc.,  R  Co.,  53  Barb.  (N.  Y.) 
513.  See  generally  Cancellation  ox 
Instruments  {   202  et  seq. 

Xnjimctlon  see  supra  !  669. 

[a]  AppolatomLt  of  teottrm^ — 
The  court  may  appoint  a  receiver 
directing  him  to  see  that  no  stock 
canceled  Is  voted  at  the  next  stock- 
holders' meeting.  Taylor  v.  Citizens' 
on  Co.,    (Ky.)    206  SW  644. 

31.  Lakewood  Oas  Co.  v.  Smith, 
62  N.  J.  Eq.  677,  679,  61  A  152  (where 
it  was  said:  "The  complainant  in- 
sists that  the  defendant  is  obliged  to 
surrender  the  certificate  because  of 
its    unauthorized    issue    without    re- 

fard  to  the  question  whether  the  de- 
endant  was  entitled  to-  the  stock  or 
not.  This  positloil  seems  to  me  to  be 
untenable.  If  the  defendant,  in  fact, 
owned  the  eighty  shares  of  stock  he 
had  a  right  to  receive  the  certificate, 
and  his  act  in  procuring  the  certifi- 
cate to  be  issued  to  himself  was 
merely  an  administrative  act  which 
the  corporation  was  obliged  to  have 
performed  on  his  behalf.  There 
would  be  no  advantage  in  compel- 
ling the  surrender  and  cancellation 


as  valid  but  subject  to  assessment  would  leave  the 
corporation  in  the  control  of  the  holders  of  such 
stock,  while  a  decree  canceling  the  stock  would  be 
contrary  to  the  mode  provided  by  statute  for  the 
letirement  of  capital  stock,  the  decree  may  recog- 
nize the  stock  as  outstanding  so  far  as  the  state  or 
creditors  are  concerned,  but  enjoin  the  corporation 
from  passing  dividends  thereon,  and  the  holders 
from  voting  thereon,  except  to  vote  to  retire  the 
stock  in  the  mode  provided  by  the  corporation  act.'' 

[$  666]  3.  Remedies  of  Subscribers  or  Pnrchas- 
en  and  Transferees — a.  Against  the  dorporation— 
(1)  Oveiissaed  or  Spurions  Stock — (a)  No  Bights 
u  Stockbolder  or  Member.  After  all  the  author- 
ized shares  of  a  corporation  have  been  issued,  any 
further  issues  are  absolutely  void,  and  the  takers 
of  them,  even  though  they  may  be  in  the  position  of 
bona  fide  holders,  cannot,  by  estoppel  or  otherwise, 
acquire  the  status  or  rights  of  stockholders  or  mem- 
bers, and  cannot  compel  the  corporation  to  recog- 
nize them  as  such  or  resort  to  any  remedy  based  on 
such  a  status,"  unless  the  shares  are  afterward  vali- 
dated by  a  duly  authorized  increase  of  authorized 
capital  stock  or  by  a  surrender  of  stock  previously 
issued.'*  An  innocent  holder  of  such  certificates, 
however,  has  a  remedy,  not  only  against  the  ofScers 
or  agents  who  issued  them,**  or,  it  may  be,  against 
a  prior  holder  from  whom  he  purchased  them j'', but 
also;  as  a  general  rule,  against  the  corporation 
itself.»\ 

[$  667]  (b)  Besdssion.  In  the  first  place,  as 
in  other  cases  of  fraud,  failure  of  consideration,  or 
breach  of  warranty,  an  innocent  subscriber  for  or 
purchaser  of  shares  from  a  corporation  which  are 
void  for  want  of  authority  to  issue  them  is  entitled 
to  rescind  the  contract  under  which  they  were 
taken  and  to  be  restored  to  his  former  position, 
and  may  maintain  a  suit  against  the  corporation 
for  such  relief,'*  unless  he  is  barred  by  laches  or 

of  this  partloular  certificate  if  the 
defendant  would  have  the  right  to 
demand  and  receive  another  in  its 
place"). 

Ca]  Bight  of  laterplaaOar, — In 
such  a  case  a  contention  that  the 
president  should  be  compelled  to 
surrender  the  certificate,  because  he 
is  depriving  the  company  of  its 
rights  to  compel  the  claimants  to 
interplead.  Is  without  merit,  as  his 
unauthorized  act  does  not  affect  the 
company's  power  to  protect  itself  by 
an  interpleader  suit.  Lakewood  Gas 
Co.  V.  Smith,  62  N.  J.  Bq.  677,  61  A 
162.  • 

38.  Tooker  v.  National  Sugar  Re- 
fining <3o.,  80  N.  J.  Eq.   305,   84  A  10. 

3&  Smith  V.  Worcester,  etc,  R. 
Co.,  224  Mass.  664,  118  NE  462; 
American  Tube- Works"  v.  Boston 
Mach.  Co.,  139  Mass.  6,  29  NE  83; 
New  York,  etc.,  Tel.,  etc,  Co.  v.  Great 
Eastern  Tel.  Co.,  74  N.  J.  Eq.  221.  69 
A  628  [aff  76  N.  J.  Eq.  293.  72  A  1119, 
76  N.  J.  Eg.  298,  78  A  1136];  New 
York,  etc.,  ft.  Co.  v.  Schuyler,  84  N. 
Y.  30;  PerliTv.  Cincinnati,  etc.,  R.  Co., 
10  Oh.  Dec.  (Reprint)  113.  18  Cine  L 
Bui  382;  Perln  v.  Cincinnati,  etc.,  R. 
Co.,  9  Ch.  Dec.  (Reprint)  800,  17  Cine 
LBul  261.     See  supra  }  647. 

S4.    See  supra  {  547. 

3S.     See  Infra  {  691. 

Se.     See  Infra  i  1086. 

37.  See   Infra   i   667   et  seq. 

38.  U.  S.— Hallett  V.  New  Eng- 
land Roller-Grate  Co.,  106  Fed.  217 
[rev  on  other  grounds  119  Fed.  873, 
S6    CCA    403]. 

La.' — ^Lincoln  y,  New  Orleans  Ex- 
press Co.,  45  La.  Ann.  729,  12  S 
937 

Mass. — ^American  Tube  Works  v. 
Boston  Mach.  Co.,  189  Mass.  5,  89 
NE    68. 

Okl. — ^Prultt   V.    Oklahoma    Steam 
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[i  668]  (c)  Llal>mt7  of  Corporation  In  Dam- 
«cw— aa.  In  OoieraL  It  is  also  well  settled  that 
where  the  directorB  of  a  corporation  or  any  officer 
or  agent  for  whose  act  it  is  responsible  either  ander 
the  general  principles  of  the  law  of  agency  or  on 
the  ground  of  negligence  issue  a  certificate  of  stock 
which  is  void  for  want  of  power  in  the  corporation 
to  issue  it  or  otherwise  fictitious,  the  corporation  is 
liable  in  damages  to  innocent  purchasers  or  pledgees 
of  such  certificate  from  it,  or  from  holders  thereof, 
who  are  injured  by  relying  on  its  genuineness  and 
validity,  and  the  corporation  cannot  defeat  such  an 
action  by  alleging  its  want  of  po^er  to  create  the 
stock  or  to  isiue  the  certificate  or  fraud  and  want 
of  actual  authority  on  the  part  of  the  particular 
officer  or  agent  by  whom  it  was  issued."  Privity  of 
contract  is  not  necessary  to  support  such  An  action, 
because  the  injured  party  is  not  seeking  redress 
upon  a  contract,  but  merely  for  a  tortious  act  in 
the  commission  of  which  the  contract  was  bat  an 
incident." 

The  measnre  of  damages  has  been  diversely  held 
to  be  the  market  value  of  the  stock  at  the  time  of 
demanding  tranafer,^^  or  as  the  price  paid  therefor 
with  interest.^  In  an  Action  by  a  bona  fide  holder 
of  an  invalid  stock  certificate  against  the  corpora- 
tion for  damages,  where  the  evidence  shows  that 


the  money  value  of  the  corporation's  holdings  was 
in  excess  of  its  capital  stock  and  the  certificate  re- 
cited the  value  of  the  stock,  the  court  can  find  sab- 
stantial  damages,  although  the  market  value  of  the 
stock  is  not  proved.** 

False  representation  as  gronnd  of  liability.  The 
reason  of  the  rule  is  said  to  be  that  share  certifi- 
cates issued  by  a  corporation,  although  spurious,  are 
a  continuing  affirmation  by  the  corporation  to  the 
public  that  the  person  named  therein  is  the  owner 
of  the  number  of  shares  of  the  corporation  therein 
stated,  upon  which  affirmation  an  intending  pur- 
chaser of  snch  shares  has  a  right  to  rely,  in  the 
absence  of  knowledge  to  the  contrary.*' 

Breach  of  warranly  as  gronnd  of  liability.  The 
liability  of  a  corporation  for  selling  such  pretended 
shares  to  an  innocent  purchaser  has  also  been  put 
upon  the  ground  of  a  .breach  of  warranty.  The 
proposition  is  that  a  sale  by  a  corporation  of  stock 
having  no  legal  existence  because  of  noncompliance 
with  the  statutory  prerequisites  and  mode  of  pro- 
cedure prescribed  for  its  issue,  and  the  dielivery  of 
a  certificate  therefor  to  an  innocent  third  person, 
who  pays  cash  therefor,  violates  the  vendor's  war- 
ranty of  the  existence  and  validity  of  thd  thing 
sold,  and  entitles  the  purchaser  to  re-cover  the  price 
which  he  has  paid.** 

Negligence  as  gronnd  of  liabili^.    The  liability 


Baklnr  Co.,  SS  Okl.  50»,  186  P  7S0, 
781  (dt  Cyc]. 

Wis. — ^Potter  T.  Necedah  Lumber 
Co.,  106  Wis.  26,  80  NW  88,  81  NW 
118. 

See  alao  supra  (  Sll;  Infra  |  688. 

39.  See   Infra  {   698  et  aeq. 

40.  u.  S.— Moores  v.  Citizens'  Nat. 
Bank,  111  U.  S.  166,  i  set  846,  28 
Li.  ed.  886;  Manhattan  Beach  Co. 
V.  Harned,  27  Fed.  484,  28  Blatchf. 
484. 

Conn.' — Bridgeport  Bank  y.  New 
York,  etc.,  R.  Co.,    80  Conn.   231. 

Del. — Richardson  v.  Delaware 
Loan  Assoc,    18   Del.    864,   32  A   980. 

La. — Lincoln  v.  New  Orleans  Ex- 
press   Co.,     46    La.    Ann.    729,    12    B 

Md. — Western  Maryland  R.  Co.  v. 
Baltimore  F'ranklln  Bank,  80  Md.  36; 
Tome  V.  Parkersburs  Branch  R.  Co., 
89   Md.   86,   17  AmR  {40. 

Mass. — Farrington  v.  South  Bos- 
ton R.  Co.,  160  Mass.  406,  23  NB  109, 
16  AmSR  222,  6  LRA  849:  Allen  v. 
South  Boston  R.  Co.,  160  Mass.  200, 
22  NB  917,  16  AmSR  186,  6  LRA 
716. 

Minn. — Joslyn  v.  St.  Paul  DlsUlI- 
InK   Co.,    44    Minn.    183,    46    NW    337. 

Mo. — ^Webb  City  Nat.  Bank  v. 
Newell-Morse  Royalty  Co.,  269  Mo. 
687,  168  SW  699;  Davey  v.  Newell- 
Morse  Royalty  Co.,  169  Mo.  A.  666, 
164  SW  147;  Keller  v.  Eureka  Brick 
Mach.  Mfg.  Co.,  48  Mo.  A.  84,  11 
LRA   472. 

N.  J. — New  York,  etc,  Tel.,  etc., 
Co.  V.  Oreat  Eastern  Tel,  Co.,  74 
N.  J.  Bq.  221,  69  A  628  [aft  76  N.  J. 
Eq.  297,  72  A  1119,  76  N.  J.  Bq.  298, 
78  A  1186}. 

N.  T. — Jarvis  V.  Manhattan  Beach 
Co.,  148  N.  Y.  662,  48  NE  68,  61  Am 
SR  727,  31  LRA  776  [aff  76  Hun  100, 
26  NYS  1061];  Fifth  Ave.  Bank  v. 
Forty-Second  St.,  etc.,  Ferry  R.  Co., 
137  N.  Y.  231,  33  NE  378,  33  AmSR 
712.  19  LRA  331;  Tltua  v.  Qreat 
Western  Turnp.  Road  Co.,  61  N.  Y. 
237  [aft  6  Lans.  260];  Holbrook  v. 
New  Jersey  Zinc  Co.,  67  N.  Y.  616; 
New  York,  etc.,  R.  Co.  v.  Schuyler, 
84  N.  Y.  30;  American  Exch.  Nat. 
Bank  v.  Woodlawn  Cemetery,  120 
App.  Div.  119,  106  NYS  305  [rev  on 
other  srounds  194  N.  Y.  116,  87  NE 
1071;  Archer  v.  Dunham,  89  Hun 
887,  35  NYS  387;  New  York  Mut.  L. 
Ins.  Co.  V.  Forty-Second  St..  etc.. 
Ferry   R.   Co.,   74   Hun   506,   26   NYS 


646:  Jarvis  v.  Manhattan  Beach  Co., 
63    Hun   862,   6   NYS   703. 

N.  C. — ^Havens  v.  Tarboro  Bank, 
132  N.  C.  214,  48  SB  639,  96  AmSR 
627. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
qttlzens'  Nat.  Bank,  66  Oh.  St.  361, 
47  NE  249,  43  LRA  777:  Citizens' 
Nat.  Bank  v.  Cincinnati,  etc.,  R.  Co., 
11  Oh.  Dec.  (Reprint)  703,  29  CincL 
Bui  16  [rev  11  Oh.  Dec.  (Reprint) 
60,  24  CincLBul  198];  Citizens'^  Nat. 
Bank  v.  Cincinnati,  etc,  R.  Co.,  9 
Oh.  Dec.  (Reprint)  147,  11  CincLBul 
86. 

Pa. — ^Kisterbock's  App.,  127  Fa. 
601,  18  A  381,  14  AmSR  868;  Mt. 
Holly  Paper  Co.'s  App.,  99  Fa.  513; 
People's  Bank  v.  Kurtz,  99  Fa.  844, 
14  AmR  112;  Kentucky  Bank  v, 
Schuylkill  Bank.  1  Pars.  Eq.  Cas. 
180;  WlllU  v.  Fry,  13  Phlla.  83; 
Willis   v.    Philadelphia,   etc.,   R.    Co., 

6  VPklyNC  461. 

Tenn.— Cartwright  v.  Dickinson,  88 
Tenn.  476,  12  SW  1030,  17  AmSR  910, 

7  LRA   706. 

Wash, — ^Hobson  v.  Uarsh,  69  Wash. 
826,  124  P  912,  918  [dt  Cyclj  Drey- 
fus Mln.  Co.  V.  Wtllard,  46  Wash. 
346,  89  P  936. 

Wis. — First  Ave.  Land  CJo.  v. 
Parker,  111  Wis.  1,  86  NW  604,  87 
AmSR  841;  Oreenleaf  v.  Ludlngton, 
16  Wis.  668,   82  AmD  698. 

Eng. — Tomklnson  v.  Balkls  Cons. 
Co..  [1891]  2  Q.  B.  814:  Matter  of 
Bahla,  etc.,  R.  Co.,  Ltd.,  L.  R.  3  Q.  B. 
584;  Shaw  v.  Port  Philip,  etc.,  (Sold 
Mln.  Co..  13  Q.  B.  D.  108;  Semm  v. 
Anglo-American  Tel.  Co.,  6  Q.  B.  D. 
188. 

C!an. — Mackenzie  v.  Monarch  L. 
Assur.  Co.,  45  Can.  S.  C.  282  [rev 
23  Ont.  L.  342,  18  OntWR  326,  but 
rev  on  other  grounds  16  DomLR 
696]. 

[a]  Asreamamt  raleMdiif  UAtaUlty 
of  corporation  by  reason  of  a  f  raudfi- 
lent  omission  of  stock  see  Smith  v. 
Worcester,  etc,  R.  (30.,  224  Mass. 
664,   118   NB  462.  

Jb)  Pr—umyMon.— Where  a  cer- 
tificate In  regular  form  is  signed 
by  the  genuine  slgmatures  of  the 
president  and  secretary,  and  at- 
tested by  the  seal  of  the  corpora- 
tion, the  presumption  is  that  the 
certificate  was  issued  by  the  cor- 
poration, even  if  it  is  an  overissue. 
Citizens'  Nat.  Bank  v.  Cincinnati, 
etc.,  R.  Co.,  90  Oh.  Dec.  (Reprint)  147, 


11  CincLBul  86. 
^  [c1  Statate  oliMglii* 
has  been  held  that  Remington  &  B. 
Code  «  8693,  providing  that  no  trans- 
fer qf  corporate  stock  shall  be  valid 
except  between  the  parties  until 
entered  on  the  books  of  the  corpora- 
tion, abolishes  the  rule  that  a  stock 
certificate  fair  on  its  face  and  Issued 
by  the  oflJoers  of  the  corporation, 
is  a  continuing  afflrmatlon  by  it  of 
title  in  the  stockholder,  although 
wrongfully  Issued,  and  protects  a 
corporation  from  liability  for  the 
fraudulent  issue  of  stock  by  it* 
officers  and  the  transfer  thereof  to 
one  who  does  not  obtain  a  transfer 
on  the  corporate  books.  Whitfield  v. 
Nonparlel  Cons,  (^pper  C!o.,  67  Wash. 
286,    123    P    1078,    41    LRANS    187. 

[d]  BtUUbo*.— The  report  of  a 
meeting  of  the  finance  committee  of 
the  corporation,  in  which  It  appeared 
fiiat  some  of  the  certificates  held  by 
plaintiff  were  not  included  in  a  list 
of  "overissues  of  the  stock  of  the 
company,"  Is  admissible  to  show  that 
the  certificates  were  genuine.  Tome 
V.  Parkersburg  Branch  R.  Co.,  89  Md. 
86,  17  AmR  640. 

AppIlo»tloa  of  prlaelple  la  mwIo> 
gona  eases  see  infra  {    678. 

41.  Tome  V.  Parkersburg  Branch 
R.  Co.,  39  Md.  36.  17  AmR  640 
(where  the  question  is  considered  at 
erreat  length  and  many  authorities 
are  cited);  New  York,  etc.,  R.  Co. 
V.  Schuyler,  34  N.  Y.  SO;  Titus  v. 
Great  western  Turnp.  Road,  6  Lans. 
260    [aif    61    N.    Y.    237]. 

4B.  Allen  v.  South  Boston  R.  Cte., 
160  Mtoss.  200,  22  I^  917.  16  AmSR 
186,  6  LRA  716;  Havens  v.  Tarboro 
Bank,  132  N.  C.  214,  43  SB  639,  96 
AmSR  627;  People's  Bank  v.  Kurts, 
99  Pa.  344.  44  AmR  112;  Willis  v. 
Philadelphia,  etc.,  R.  Co.,  6  Wkly 
NC     (Pa.)     481. 

43.  Tome  v.  Parkersburg  Branch 
R.  Co.,  89  Md.  36.  17  AmR  640. 

44.  Webb  City  Nat.  Bank  v. 
Newell-Morse  Royalty  Co.,'  269  Mo. 
637.   168   SW  699. 

45.  Keller  v.  Eureka  Brick  Mach. 
Mfg.  Co.,  43  Mo.  A.  84,  11  LRA  472: 
Klsterbock's  App.,  127  Pa.  601,  18 
A    881,    14    AmSR    868. 

46.  Lincoln   v.   New   Orleans  Bx- 

Sress  Co.,  46  La.  Ann.  729,  12  8  927; 
haw  V.  Port  Philip,  etc,  (Jold  Mln. 
Co.,  Ltd.,   13   Q.   B.  D.   103. 
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§§  668-674] 


CORPORATIONS 
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of  the  corporation  to  purchasers  or  pledgees  of 
spnrions  or  fraudulent  certificates  of  stock  issued 
by  an  ofBcer  or  agent  may  also  be  based  on  the 
ground  of  negligence,  the  rule  being- that  the  cor- 
poration is  liable  in  damages  to  any  one  purchasing, 
for  value  and  without  notice,,  its  spurious  stock  is- 
sued by- reason  of  its  neglect  to  observe  care  in  the 
issuing  of  the  certifleates  and  in  supervising  its 
agent  charged  with  the  performance  of  such  duty/' 

[i  669]  bb.  Oertificates  Issued  on  Forged  or 
Fnndiilent  Transfer.  The  general  rule  of  liability 
of  a  corporation  in  damages  to  innocent  purchasers 
of  spurious  certificates  of  stock  applies  in  favor  of 
an  innocent  purchaser  of  a  new  certificate  of  stock 
issued  by  an  ofBcer  Or  agent  for  whose  act  the  cor- 
poration is  responsible  on  recognition  and  allowance 
of  a  forged  or  unauthorized  transfer  of  stook,^ 
provided  the  issue  of  the  certificate  is  the  proxi- 
mate cause  of  the  injury.** 

[i  670]  cc.  Ontifieate  Left  Ontetanding  on 
Ttanafer.  A  corporation  is  also  liable  to  innocent 
purchasers  or  pledgees  of  original  certificates  of 
stock  intentionally  or  negligently  left  outstanding 
after  a  transfer  of  the  stock  on  its  books  and  an 
issue  of  new  certificates  to  the  transferee."" 

[(  671]  dd.  Liability  to  Pledgees.  A  corpora- 
tion is  liable  to  a  bona  fide  pledgee  of  spurious  or 
overissued  stock  for  any  damages  sustained  by  him 
on  the  same  principles  on  which  it  is  liable  to  pur- 
chasers generally.'^ 

[f  672]  ee.^  Liability  to  Guarantor  of  Certificate. 
Where  brokers,  before  selling  a  certificate  of  stock 
on  account  of  the  corporation's  transfer  clerk,  by 
whom  it  is  delivered  to  them,  inquire  of  the  corpora- 
tion, and  are  informed  that  the  certificate  is  gen- 


uine, when  in  fact  it  is  not,  the  corporation  is  liable 
for  damages  sustained  by  the  brokers  who  guar- 
antee the  genuineness  of  the  certificate  as  required 
by  a  rule  of  the  Stock  Exchange."^ 

[4  673]  £.  Indebtedness  to  Corporatioti  and  Lien 
on  Stock.  A  transferee  of  overissued  shares  can- 
not assert  against  the  corporation  rights  which  he 
could  not  assert  in  the  case  of  genuine  stock  bo- 
cause  of  his  indebtedness  to  the  corporation'  and  a 
consequent  lien  ton  his  stock."* 

[$  674]  gg.  Authority  of  Oflcer  or  Agent  Is- 
ta^Bg  Oertiflcate.  A  corporation  is  clearly  liable  on 
general  principles  of  the  law  of  agency  where  the 
fictitious  certificate  of  stock  was  issued  by,  or  under 
authority  from,  the  directors,  or  by  any  subordinate 
ofScer  or  agent  having  general  authority  to  issue 
certificates;,  and  it  is  equally  liable  where  the  cer- 
tificate was  issued  by  an  ofBcer  or  agent  clothed  by 
it  with  either  a  g^eneral  or  an  apparent  authority  to 
issue  genuine  certificates  in  the  form  in  which  the 
particular  certificate  was  issued,  although  in  issuing 
the  fictitious  certificate  such  officer  or  agent  may 
have  not  only  exceeded  his  authority  but  tdso  acted, 
not  in  the  interest  or  for  the  benefit  of  the  corpora- 
tion, but  fraudulently  and  for  his  own  purposea,"^ 
provided  of  course  the  person  seeking  to  hold  the 
corporation  liable  did  not  have  either  actual  or 
constructive  notice  of  the  want  of  authority  or  the 
fraud."*  But  in  the  absence  of  negligence,  the  cor- 
poration is  not  liable  if  the  person  issuing  the  cer- 
tificate, although  he  may  have  been  an  officer  or 
agent  of  the  corporation  for  other  purposes,  had 
neither  an  actual  nor  an  apparent  authority  to  issue 
the  same."'  It  is  otherwise,  however,  if  there  was 
negligence  on  the  .part  of  the  corporation  resulting 


47.  Mass.— Hill  v.  C.  P.  Jewett 
Pub.  Co^  154  Mass.  172,  2t  NE!  142, 
26  AmSR  230,  18  LBA  193;  Allen  v. 
South  Boston  R.  Co..  ISO  Mass.  200, 
22  NB  917,  IB  AmSR  18S,  6  L.RA 
716. 

Mo.— Webb  City  Nat  Bank  v. 
Newell-Morse  Royalty  Co.,  269  Mo. 
«37.    168    SW    699. 

N.  T. — Jarvls  T.  Manhattan  Beach 
Co..  148  N.  T.  6(2,  43  NB  68,  61 
AmSR  727,  31  LRA  776-  Knox  v. 
Eden  Musee  American  Co.,  148  N.  T. 
441,  42  NB  988.  51  AmSR  700,  31 
LRA  779;  American  Exch.  Nat.  Bank 
T.  Woodlawn  Cemetery,  120  App.  Dlv. 
119.  106  NTS  306  [rev  on  other 
grounds  194    N.  T.  116.   87  NB  107]. 

N.  C. — Havens  v.  Tarboro  Bank, 
132  N.  C.  214,  48  SB  639,  86  AmSR 
•27.  , 

Oh. — dncittoati,  etd,  R.  Co.  ▼. 
Cltiiens'  Nat.  Bank.  66  Oh.  St.  351, 
47  NE:   249,    43    L.RA   777. 

See   infra    SI    676-679. 

48.  Machinists'  Nat.  Bank  ▼. 
Field.  26  Mass.  845;  Mandlebaum 
T.  North  American  Mln.  Co.,  4  Mich. 
466;  Matter  oS  Bahla,  etc.,  R.  Co., 
Ltd..  L.  R.  8  Q.  B.  584;  Slmm  v. 
Anglo-American  Tel.  Co.,  6  Q.  B.  D. 
1887 

4B.     Se«  Infra  {   686. 

XdaMlitlss  aaA  remefll—  for  mo- 
SMoa  or  wttmgtuX  tnmsf  er  om  1>ooks 
see  infra  {{  1174-1181. 

60.     See  infra  i  1049. 

VL.  Cal. — Qreen  v.  Caribou  OH 
Mining  Co.,  178  P  960. 

Del. — Rlchardsoif  V.  Delaware  Loan 
Assoc.,  13  Del.  354,  32  A  980. 

Md. — ^Tome  v.  Parkersburg  Branch 
B.  Co.,  89  Md.  38.  17  AmR  640. 
.  Mo. — ^Webb  City  Nat.  Bank  v. 
Newell-Morse  Royalty  Co.,  269  NW 
«»7,  168  NW  699:  Damey  v.  Newell- 
Uorse  Royalty  Co.,  169  Mo.  A.  566, 
164  SW  147. 

M.  T.— American  Exch.  Nat.  Bank 
▼.  Woodlawn  Cemetery,  120  App. 
DlT.  11»,  106  NTS  806  frev  on  other 
STDUBds  1*4  N.  T.  116.  87  NB  107]. 

K  C — Havans  t.   Tarboro   Bank, 


132  N.  C.  214.  48  SB  639,  95  AmSR 
627. 

Pa.— Kisterbock'B  App.,  127  Pa. 
601  18  A  381,  14  AmSR  868;  Willis 
V.  Fry,  18  Phlla.  83. 

And  see  other  cases  supra  {  668. 
_  Sa.  Jarvls  ▼.  .  Manhattan  Beach 
Co.,  148  N.  T.  652,  48  NE  68,  61 
AmSR  727,  31  LRA  776  [aft  75  Hun 
100,  26  NTS  1061];  Jarvis  V.  Man- 
hattan Beach  Co.,  58  Hun  362,-  6 
NTS  -708. 

63.  Mt.  Holly  Paper  Co.'s  App.,  99 
Pa.  613. 

S^  See  cases  In  following  notes; 
and  supra  {  660. , 

66.  Conn. — Bridgeport  Bank  v. 
New  Tork,  etc..  R.  Co.,  30  Conn.  231. 

Del. — Richardson  t.  Delaware  Loan 
Assoc,  13  Del.  354,  82  A  980. 

Md. — Tome  V.  Parkersburg  Branch 
R.  Co..  89  Md.  86,  17  AmR  640. 

Mass. — Allen  ▼.  South  Boston  R. 
Co.,  160  Mass.  200,  22  NB  917,  16 
AmSR  185,  6  LRA  716. 

Mo.— Webb  City  Nat.  Bank  v. 
Newell-Morae  Royalty  Co.,  259  Mo. 
637,  168  SW  699;  Davey  v.  Newell- 
Morse  Royalty  Co.,  169  Mo.  A.  566, 
154  SW  147. 

N.  T. — Jarvis  ▼.  Manhattan  Beach 
Co.,  148  N.  T.  662,  43  NE  68,  51 
AmSR  727,  31  LRA  776  [aft  75  Hun 
100,  26  NTS  1061];  New  York,  etc., 
R.  Co.  V.  Schuyler,  34  N.  Y.   30. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Citi- 
zens' Nat.  Bank,  56  Oh.  St  361,  47 
NE  249,  43  LRA  777. 

Wash. — Dreyfus  Min.  Co.  v.  WU- 
lard,  46  Wash.  345,  89  P  936. 

Eng. — Matter  of  Bahla,  etc.,  R.  Co., 
Ltd.,  L.  R.  3  Q.  B.  684;  Shaw  v.  Port 
Philip,  etc..  Gold  Min.  Co.,  Ltd.,  18 
Q.  B.  D.  103. 

Can. — Mackenzie  v.  Xj.  Assur.  Co., 
45  Can  S.  C.  232  [rev  23  Ont  L.  342, 
18  OntWR  325,  but  rev  on  other 
grounds  15  DomLR  695]. 

And  see  other  cases  supra  i  668 


[a]  "SIw  nooBd  of  UaUUty  Is 
not  that  the  prindpid  has  been  bene- 
fited by  the  act  of  the  agent  but 
that  an/tnnooent   third   person   baa 


been  damaged  by  confiding  In  the 
agent,  who  was  accredited  by  the 
principal,  as  worthy  of  trust  In  that 
particular  business."  Tome  v.  Par- 
kersburg Branch  R.  Co.,  89  Md.  89, 
78,   17  AmR  640   (per  Bowie,  J.). 

66.  See  infra  §!   680,   683. 

67.  U.  S.— Moores  v.  Cltlsens'  Nat 
Bank,  111  U.  S.  156,  4  SCt  34E.  28  L. 
ed.  886;  Holbrook  v.  Fauquier,  etc.. 
Tump.  Co..  12  P.  Cas.  No.  6,691,  i 
Cranch  C.  C.  425. 

.  Del. — Richardson  v.  Delaware  Loan 
Assoc,  13  Del.  854,  82  A  980. 

165"ilT  A^^6?8.'-  ''•**°'=*  ''"''  ^"""^ 
...La. — Rogers  v.  Southern  Fiber  Co, 
119  La.  714,  44  S  442,  121  AmsS 
637. 

Mass. — Hill  V.  C.  P.  Jewett  Pub. 
Co.,  154  Mass.  172,  28  NE  142,  26 
AmSR  280,  181  LRA  193. 

N.  Y. — Knox  T.  Eden  Musea  Ameri- 
can  Co.,  148  N.^f.  441,  42  NE  988, 
51  AmSR  700,  31  LRA  779  [rev  74 
Hun  483.  26  NTS  482  (aft  26  NTS 
164)];  Manhattan  L.  Ins.  Co.  v. 
Forty-Second  St,  etc.,  R.  Co.,  139  N. 
T.  146.  34  NE  776  [Aft  19  NTS  90 
and  dist  Fifth  Ave.  Bank  v.  Forty- 
Second  St,  etc.,  R.  Co.,  137  N.  T. 
231,  33  NB  378,  83  AmSR  712.  19 
LRA  831];  Mechanics'  Bank  v.  New 
York,  etc.,  R.  Co.,  IS  N.  Y.  699;  Knoz 
V.  Bden  Musee  American  Co.,  17  App. 
Dlv.  366.  46  NTS  256. 
•  Oh. — Farmers'  Bank  v.  DleboM 
Safe,  etc.,  Co.,  66  Oh.  St  367,  64  NB 
518,  90  AmSR  586,  58  LRA  620;  Cin- 
cinnati, etc..  R.  Co.  V.  Citizens'  Nat. 
Bank,  11  Oh.  Dec.  (Reprint)  60,  24 
CincLBul  198  [rev  on  other  grounds 
11  Oh.  Dec.  (Reprint)  703,  29  CincL 
Bui  15]. 

Pa. — Dollar  Sav.  Fund,  etc.,  Co.  v. 
Pittsburg  Plate  Glass  Co.,  213  Pa. 
307,  62  A  916.  6  AnnCaa  248; 
Wright's  App.,  99  Pa.  426. 

Wash. — ^Whitfield  v.  Nonpariel 
Cons.  Copper  Cki.,  67  Wash.  286,  122 
P  1078,  41  LRANS  187. 

Bng. — Ruben      v.      Great      Flngall 

Cons.,  (1904J  i  K.  B.  fll2.^-v^^^  l^ 
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COBPOBATIONS 


[§§  674-678 


in  the  injury;  for,  as  we  have  seen,  a  corporation 
is  liable  in  damages  to  any  one  porcha^g,  for 
value  and  without  notice,  spurious  stock  issued  by 
reason  of  its  neglect  to  observe  care  in  the  issuing 
of  certificates  of  stock  and  in  supervising  its  agents 
chai^d  with  the  performance  of  such  duty."* 

[(  675]  hh.  Forged  Certificates.  T^e  act  of  an 
officer,  agent,  or  employee  of  a  corporation  in  forg- 
ing the  necessary  signature  of  another  ofiBcer  or 
agent  to  a  certificate  of  stock  and'  fraudulently  is- 
suing the  same  is  a  criminal  act  for  which  the  cor- 
poration is  ordinarily  not  liable  in  the  absence  of 
negligence  on  its  part  rendering  the  perpetration  of 
the  forgery  and  fraud  possible."'  But  it  is  liable 
to  the  defrauded  party  if  he  has  himself  exercised 
due  care  in  taking  the  certificate,"  where  the 
forgery  and  fraud  were  rendered  possible  by  its 
negligence  in  failing  to  observe  due  care  to  guard 
against  such  frauds  or  in  supervising  its  ofiicers 
and  employees  charged  with  the  performance  of 
duties  in  connection  with  the  custody  and  issuance 
of  certificates*  The  corporation  is  also  liable, 
under  the  law  of  agency  and  irrespective  of  n^li- 
genee,  where  the  forgery  and  fraud  were  perpe- 
trated by  an  ofScer  or  agent  intrusted  by  it  with 
the  duty  of  procuring  the  execution  of  certificates 
with   all  requisite   and  prescribed  formalities   and 


B.  C. — Fire  Valley  Orchards,  Ltd. 
V.  Sly.  20  B.  C.  23,  17  DomLR  t,  28 
WestLR  140,  6  WestWkly  934. 

See  also  Infra  5J  67B-677. 

68.  Hill  V.  C.  P.  Jewett  Pub.  Co., 
1S4  Mass.  172,  28  NE  142,  26  AmSR 
230,  13  L.RA  193;  Allen  v.  South 
Boston  R.  Co.,  150  Mass.  200,  22  NB 
917,  16  AmSR  186,  5  LRA  716;  V7ebb 
City  Nat.  Bank  v.  Newell-Morse 
Royalty  Co.,  269  Mo.  637,  168  SW 
699;  Jarvls  v.  Manhattan  Beach  Co., 
148  N.  T.  662,  43  NB  68,  61  AmSR 
727,  81  LRA  776  [afl  76  Hun  100,  26 
NTS  1061];  Knox  v.  Eden  Musee 
American  Co^  148  N.'T.  441.  42  NB 
988,  61  AmSR  700,  31  LRA  779  frev 
on  other  grounds  25  NTS  164,  74  Hun 
483,  26  NTS  482];  American  Bxch. 
Nat.  Bank  v.  Woodlawn  Cemetery, 
120  App.  Dlv.  119,  106  NTS  306  [rev 
on  other  grounds  194  N.  T.  116,  87 
NE  1071;  Cincinnati,  etc  R.  Co.  v. 
Citizens'  Nat  Bank,  66  Oh.  St  361, 
47  NE  249,  43  LRA  777;  Cltlsens' 
Nat.  Bank  V.  Cincinnati,  etc.,  R.  Co., 
11  Oh.  Dec.  (Reprint)  703,  29  ClncL 
Bui  15  [rev  11  Oh.  Dec.  (Reprint) 
50,  24  ClncLBul  198].  See  also  supra 
{  669;  Infra  It  675-677. 

[a]  AppUoAttoa  of  nil*.^Mere  per- 
mission given  by  the  transfer  agent 
to  enter  upon  corporation  books  a 
transfer  of  reputed  stock,  there  be- 
,inK  no  new  certificate  given,  does  not 
amount  to  a  representation  by  him 
that  the  person  making  the  transfer 
was  the  owner  of  any  genuine  stock. 
Henning  v.  New  Tork,  etc.,  R.  Co., 
22  N,  T.  Super.  283. 

6».  Hill  V.  C.  P.  Jewett  Pub.  Co., 
154  Mass.  172,  28  NE  142.  26  AmSR 
230,  13  LRA  193;  Manhattan  L.  Ins. 
Co.  V.  Porty-Second  St.,  etc.,  R.  Co., 
139  N.  T.  146,  34  NE  776  [aff  19  NTS 
90];  Dollar  Sav.  Fund,  etc.,  Co.  v. 
Pittsburg  Plate  Glass  Co.,  213  Pa. 
307.  62  A  916,  6  AnnCas  248;  Fire 
Valley  Orchards,  Ltd.  v.  Sly,  20  B.  C.- 
23,  17  DomLR  3,  28  WestLR  140,  6 
WestWkly-  934. 

60.  See  Infra  S  679  et  seq. 

61.  Hill  V.  C.  J.  Jewett  Pub.  Co,, 
164  Mass.  172,  28  NE  142,  26  AmSR 
230,  13  LRA  193;  Allen  v.  South  Bos- 
ton R.  Co.,  150  Mass.  200,  22  NE 
917,  15  AmSR  186,  5  LRA  716. 

[a]       HegUffesca  not   ■howB.F— (1) 

Where  the  president  of  a  corporation 
was  allowed  by  the  other  directors 
to  have  possession  of  the  corporate 
seal  and  the  certificate  book,  after 
they    had    known    him    to    break    his 


promise  of  pledging  certain  shares 
to  them,  and  the  by-Iawii  provided 
that  all  certificates  should  be  si^oied 
by  .  the  president  and  the  treasurer, 
and  the  president  issued  fraudulent 
certificates  to  himself,  forging  the 
treasurer's  signature,  and  pledged 
the  certificates  to  secure  his  Indi- 
vidual debt,  it  was  held  that  the  cor- 
poration had  not  been  guilty  of  such 
negligence  as  would  make  it-  liable 
for  the  certificates.  Hill  V.  C.  P. 
Jewett  Pub.  Co.,  164  Mass.  172,  28 
NE  142,  26  AmSR  230,  13  LRA  193. 
(2)  So,  where  plaintiff  lent  money 
on  a  certificate  of  stock  on  which 
the  signature  of  the  transfer  agent 
was  forged,  and  it  appeared  that 
after  the  certificate  had  been  signed 
by  the  president  and  secretary  and 
the  seal  of  the  corporation  was  at- 
tached, a  clerk  who  had  access  to  it 
took  It  and  forged  the  name  of  the 
transfer  agent,  the  certificate  was 
not  valid  in  tl\e  hands  of  such  per- 
son, as  against  the  company,  on  the 
ground  of  its  negligence.  Dollar 
Sav.  Fund,  etc.,  Co.  v.  Pittsburg 
Plate  Glass  Co.,  213  Pa.  307,  62  A 
916  6  AnnCas  248.  (3)  Any  one 
taking  a  stock  certificate  showing  on 
its  face  that  it  will  not  be  valid  un- 
less countersigrned  by  a  transfer 
agent,  without  the  signature  of  such 
agent,  takes  it  at  his  peril.  Dollar 
Sav.  Fund,  etc.,  Co.  V,  Pittsburg 
J>]ate   Glass   Co.,   supra. 

EnoBeosa  or  wzonirfiil  tzmaaf er  on 
oorporate  books  see  Infra  li  1174- 
1181. 

03.  Tome  V.  Parkersburg  Branch 
R.  Co.,  39  Md.  36,  17  AmR  540;  Fifth 
Ave.  Bank  v.  Forty-Second  St., 
etc.,  R.  Co.,  137  N.  T.  231.  33  NE 
378,  33  AmSR  712,  19  LRA  331; 
Mutual  L.  Ins.  Co.  v.  Forty-Second 
St.,  etc.,  R.  Co^  74  Hun  506,  26  NTS 
646;  Shaw  v.  Port  Philip,  etc..  Gold 
Mln.   Co.,   Ltd.,   13   Q.   B.   D.   103. 

63.  Allen  v.  South  Boston  R.  Co., 
150  Mass.  200,  22  NE  917,  16  AmSR 
185,  6  LRA  71 6  ■  American  Exch.  Nat. 
Bank  v.  Woodlawn  Cemetery,  120 
App.  Div.  119,  106  NTS  305  [rev  on 
other  grounds  194  N.  T.  116,  87  NE 
107];  Mutual  L.  Ins.  Co.  v.  Forty- 
Second  St,  etc.,  R.  Co.,  74  Hun  605, 
26  NTS  545;  Havens  v.  Tarboro 
Bank,  132  N.  C.  214,  43  SE  639,  95 
AmSR  627;  Cincinnati,  etc.,  R.  Co.  v. 
Citizens'  Nat.  Bank,  66  Oh.  .St  361, 
47  NE  249,  43  LRA  777;  Citizens' 
Nat.  Bank  v.  Cincinnati,  etc.,  R.  Co., 


issuing  them  to  persons  entitled  to  receive  them,  or 
of  finally  countersigning  and  issuing  them.** 

[i  676]  U.  Oertificates  Signed  in  Blank.  If  the 
directors  or  managing  officers  of  a  corporation  in- 
trust a  subordinate  officer  or  agent  charged  with 
the  duty  of  issuing  certificates  of  stock  with  cer- 
tificates signed  in  blank  by  the  officers  required 
by  the  by-laws  to  sign  the  same,  it  will  be  liable, 
both  on  the  ground  of  negligence  and  on  the  g^round 
of  apparent  authority,  to  bona  fide  purchasers  or 
pledgees  of  certificates  fraudulently  filled  up  and 
issued  by  such  subordinate  officer  or  agent.** 

[$  677]  jj.  Stolen  Certificates.  In  an  absence 
of  negligence  a  corporation  cannot  be  held  liable 
for  the  act  of  an  officer  or  agent  not  clothed  with 
actual  or  apparent  authority  in  stealing  a  signed 
certificate  of  stock  and  issuing  it  to  a  bona  fide 
purchaser  or  pledgee.**  And  the  mere  fact  that 
the  officer, '  agent,  or  employee  was  intrusted  with 
the  custody  of  the  certificate,  or  that  he)  weis  allowed 
access  thereto,  does  not  show  negligence  rendering 
the  corporation  liable,  wheire  it  had  no  reason  to 
doubt  his  integrity."* 

[$  678]  kk.  Application  of  Principle  In 
Analogous  Cases.  The  principle  that  a  corporation 
is  liable  for  th«  act  of  its  officer  or  agent  in  issuing 
fictitious   stock   also   applies   in   analogous   cases. 

11  Oh.  Dec.  (Reprint)  703,  29  Clncl. 
Bui  IB  [rev  11  Oh.  Dec.  (Reprint) 
60.  24  ClncLBul  198].  Contra  Cin- 
cinnati, etc.,  R.  Co.  V.  Urbana  Third 
Nat  Bank.  1  Oh.  Cir.'  Ct.  199,  1  Oh. 
Clr.  Deo.  109. 

[a]  HegUireaos.— The  treasurer 
of  a  corporation  authorized  a  broker 
to  sell  a  number  of  shares  of  its 
stock  for  him.  Plaintiff  purchased 
the  shares,  receiving  from  the  broker 
a  power  of  attorney  in  blank  author- 
izing the  transfer  of  the  shares  to 
him.  He  presented  the  power  of 
attorney  to  the  treasurer,  who  filled 
In  the  purchaser's  name,  and  his 
own  name  as  attorney,  and  thereupon 
issued  to  plaintiff  the  number  of 
shares  called  for,  entering  in  the 
transfer  book  a  transfer  of  the 
shares  from  himself,  as  treasurer, 
to  the  broker,  and  the  transfer  from 
the  broker  to  plaintiff.  The  shares 
issued  to  plaintiff  were  a  fraudulent 
overissue.  The  president  of  the 
corporation  was  in  the  habit  of  leav- 
ing blank  certificates  signed  by  him- 
self with  the  treasurer,  and  the 
shares  thus  issued  to  plaintiff  were 
entered  on  the  dividend  sheets,  and 
also  in  the  annual  reports  of  the 
corporation,  the  footings  being  falsi- 
fied to  correspond  to  the  authorized 
capital  stock  of  the  cor(>oration.  The 
fraudulent  issue  being  discovered, 
the  corporation  refused  to  transfer 
or  redeem  the  shares  thus  issued. 
It  was  held  that,  as  the  negligence 
of  the  officers  of  the  corporation 
made  the  fraudulent  overissue  pos- 
sible, the  corporatiOB  was  liable  in 
damages  to  plaintiff.  Allen  v.  South 
Boston  R.  Co.,  160  Mass.  200,  22 
NE  917,  16  AmSR  185,  6  LRA  716. 

61.  Knox  v.  Eden  Musee  Ameri- 
can Co..  148  N.  T.  441,  42  NE  988. 
61  AmSR  700,  81  LRA  779  [rev  74 
Hun  483,  26  NTS  482  (aff  26  NTS 
164)1;  Dollar  Sav.  Fund,  etc.,  Co.  v. 
Pittsburg  Plate  Glass  Co.,  213  Pa. 
307,  62  A  916,  6  AnnCas  248. 


Knox  V.  Eden  Musee  Ameri- 
can Co.,  148  N.  T.  441,  42  NE  988 
[rev  74  Hun  483,  26  NTS  482  (aff 
25  NTS  164)1:  Kqox  V.  Eden  Musee 
American  Co.,  17  App.  Div.  366,  46 
NTS  266;  Dollar  Sav.  Fund,  etc,  Co. 
V.  Pittsburg  Plate  Glass  Co.,  21t 
Pa.  307,  62  A  916,  5  AnnCas  248. 

[a]  HefUffene*  not  shomu — (1) 
In  a  well  considered  New  Tork  case 
in  which  an  action  was  brought 
against    a   corporation    for   damages 
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Thus  it  has  been  held  that  a  stat«nent  issued  by 
an  officer  of  a  loan  association  under  the  seal  of 
the  corporation  in  lieu  of  a  certificate  of  stock,  the 
company  being  in  the  habit  of  thus  certifying  to 
stockholders,  is  binding  upon  the  corporation,  and 
8  party  making  a  loan  of  money  on  the  faith  of  such 
statement  may  recover  from  the  corporation  the 
value  thereof."  In  New  York,  however,  it  has  been 
held  that  the  rule  of  estoppel  by  which  a  stock  cor* 
poration  organized  for  pecuniary  profit,  and  which 
gives  by  the  forms  of  transfers  the  greatest  degree 
of  negotiability  possible  to  its  nonnegotiable  cer- 
tificates of  stock,  is  rendered  liable  in  damages  to 
purchasers  or  pledgees  in  good  faith  of  such  certifi- 
cates, although  issued  in  excess  of  the  authorized 
amount,  by  an  officer  authorized  in  proper  cases  to 
issue  certificates,  does  not  apply  to  the  fraudulent 
issue  of  certificates  of  shares  of  cemetery  associa- 
tions, which  are  membership  corporations,  and  not 
ordinary  stock  corporations,  particularly  in  view  of 
the  statutes  of  that  state  limiting  the  powers  of 
such  corporations,  and  regulating  the  issue  of  cer- 
tificates by  them."" 

[$  679]  11.  Who  ttay  Enforce  Lisbility  and  De- 
fenses in  Favor  of  Oorporatdon— (aa)  In  (JeneraL 
It  may  be  laid  down  as  a  general  rule  that  any 
person  may  maintain  an  action  against  a  corpora- 
tion for  the  issue  of  fictitious  or  fraudulent  certifi- 
cates of  stock  under  circumstances  imposing  a  lia- 
bility upon  the  corporation  under  the  principles 
shown  in  the  preceding  sections,  if  in  contempla- 
tion of  the  law  he  has  acted  in  good  faith  and  with 
due  care,  and  if  he  has  paid  money  or  otherwise 
sustained  a  loss  for  which  he  should  be  indemni- 
fied;"* but  not  otherwise."* 

Effect  of  cancellation  of  gennine  certiflcatea.  A 
claim  against  an  insolvent  corporation  for  a  fraudu- 


lent overissue  of  stock  is  not  defeated  by  the  fact 
that  the  receiver  of  the  corporation,  without  the 
knowledge  or  consent  of  claimant,  caused  to  be  can- 
celed genuine  certificates  of  stock  in  such  amqunt 
that,  had  they  been  surrendered  before  the  stock 
was  issued  to  claimant,  his  stock  would  not  have 
been  an  overissue." 

[(  680]  (bb)  Bona  Fide  Forchasers  or  Holders 
for  Value.  "  The  liability  of  a  corporation  to  pur- 
chasers or  pledgees  of  fictitious  or  fraudulent  cer- 
tificates of  stock  arises  only  in  favor  of  persons  who 
are  in  the  position  of  bona  fide  puarchasers  or  pledgees 
for  value  without  actual  or  constructive  notice  of 
the  fictitious  or  fraudulent  character  of  the  certifi- 
cate.'^ One  who  takes  such  a  certificate  with  knowl- 
edge of  its  character,  or  with  knowledge  of  facts  or 
under  circumstances  which  should  reasonably  put 
a  prudent  man  on  inquiry  as  to  its  genuineness  and 
validity,  from  which  he  would  ascertain  its  invalid- 
ity, cannot  hold  the  corporation  liable.'*  But  it  has 
been  held  that  a  person  is  not  negligent  in  accepting 
new  certificates  without  investigating  to  ascertain 
whether  the  old  certificates  of  a  corresponding 
number  of  shares  have  been  surrendered  and  a 
transfer  made  upon  the  books  of  the  company,** 
that  a  certificate  of  stock  issued  in  favor  of  the 
secretary  of  the  corporation  is  not  sufficient  to  put 
a  purchaser  upon  inquiry  as  to  whether  he  is  right- 
fully the  owner,  where  no  mode  of  issuing  stock 
other  than  by  the  president  or  the  secretary  under 
the  co^orate  seal  is  provided,  and  neither  the^secre- 
tary  nor  the  president  is  prohibited  from  holding 
stock;'*  and  that  the  facts  that  the  stock  of  a 
bank  was  issued  in  the  name  of  the  cashier  and 
indorsed  by  him  in  blank,  and  recites  that  it  is 
transferable  only  on  the  books  of  the  bank,  are  not 
notice  to  a  purchaser  or  pledgee  of  the  fraudulent 


for  refusal  to  transfor  to  plalntlfC 
on  Ita  books  certain  certificates  of 
stock.  It  appeared  that  such  certifi- 
cates were  surrendered  to  the  com- 
pany to  be  canceled,  and  that  new 
certificates  were  Issued  In  their 
stead;  that  the  surrendered  certtll- 
cates  had  on  them  blank  assign- 
ments; that.  Instead  of  beln?  can- 
celed, as  required  by  defendant's 
by-laws,  they  were  placed,  uncan- 
celed, In  Its  safe,  to  which  its  man- 
ager had  access;  that  It  directed 
such  manager  to  cancel  such  certl- 
flcates;  that  he  afterward  took  them 
from  the  safe  and  transferred  them 
as  collateral  to  plalntitr,  who  took 
them  In  rood  faith;  and  that  such 
manager  nad  been  In  defendant's  em- 
ploy for  several  jreariL  and  It  had 
perfect  confidence  in  his  integrity. 
It  was  held  that  defendant  was  not 
chargeable  with  anjr  negligence  giv- 
ing plaintiff  a  right  or  action  for 
the  injury  caused  by  such  employee's 
fraudulent  use  of  the  certificates. 
Knox  v.  VSAen  Husee  American  Co., 
148  N.  T.  441,  42  NB  988,  61  AmSR 
TOO,  81  LRA  779  [rev  74  Hun  483. 
26  NTS  482  (afl  25  NTS  164)1.  (2) 
It  was  further  held  that  the  fact 
that  a  corporation  falls  In  a  single 
instance  and  under  peculiar  circum- 
stances to  cancel  surrendered  certi- 
flcates  of  stock  as  required  by  Its 
by-laws,  and  leaves  them,  uncan- 
celed, where  they  are  a,cce8sible  to 
an  employee  in  whoro  It  has  confi- 
dence, does  not  constitute  actionable 
negligence  as  to  one  to  whom  such 
employee  afterward  transfers  the 
stock  and  who  takes  It  In  good  faith. 
Knox  V.  Bden  Musee  American  Co., 
supra. 

ee.  Richardson  v.  Delaware  Ijoan 
Assoc,  14  Del.  364,  82  A  980. 

67.  American  Exch.  Nat.  Bank  v. 
Woodlawn  Cemetery,  194  N.  T.  116, 
87  NE  107  trev  120  App.  Dlv.  119.  106 
NTS  30K1. 

6a    Ha. — ^Tome     v.      Parkersburg 

[14  a  j.-so] 


Branch   R.  Co.,   89  Md.   86,   17  AmR 

540. 

.  K.  T. — Jarvls  v.  Manhattan  Beach 
Co..  148  N.  T.  662.  43  NB  68.  51 
AmSR  727,  81  L.RA  776  [art  76  Hun 
100.  26  NTS  10611:  New  Tork,  etc., 
R.  Co.  V.  Schuyler,  34  N.  T.  80. 

N.  C. — ^Havens  v.  Tarboro  Bank, 
182  N.  C.  214.  48  SB  639,  96  AmSR 
627. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Citizens'  Nat.  Bank,  66.  Ob.  St.  861. 
57  NB  249,  43  LRA  777. 

Pa. — Kisterbock's  App..  127  Pa. 
601,  18  A  381.  14  AmSR  868. 

Craarantor  of  genaLnaasM  of  o«r- 
tlScat*  see  supra  S   672. 

Pledgees  see  supra   {   671. 

.PnroIuuiezB  see  supra  i  668. 

ae.  Miller  V.  Houston  City  St.  R. 
Co.,  69  Fed.  63,  16  CCA  128;  Hayden 
V.  Charter  Oak  Driving  Park,  63 
Conn.  142,  27  A  232;  Paducah  Land, 
etc.,  Co.  V.  Mulholland.  24  SW  624. 
16  KyLi  624;  Ryder  v.  Bushwlck  R. 
Co..  134  N.  T.  88,  81  NB  251 
faff  67  Hun  691,  10  NTS  7481;  Kister- 
bock's App.,  127  Pa.  601.  18  A  881, 
14  AmSR  868:  Mt.  Holly  Paper  Co.'s 
App..  99  Pa.  513.  And  see  other  cases 
in  following  sections. 

Xndabtadness  to  ooxpor*tlon  aad 
lien  on  stock  see  supra  t  678. 

70.  Archer  v.  Dunham,  89  Hun 
387,  35  NTS  387.  Compare  supra 
:  647. 

71.  Aa  to  bona  Ada  porohassm  of 
■tooK  genemlly  see  infra  i  1186  et 
seq. 

72.  Moores  v.  Citizens'  Nat.  Bank, 
111  U.  S.  166,  4  set  346,  28  L.  ed. 
386;  Holbrook  v.  Fauquier,  etc.. 
Tump.  Co..  12  P.  Cas.  No.  6.591,  3 
Cranch  C.  C.  425;  Hayden  v.  Charter 
Oak  Driving  Park.  63  Conn.  142,  27 
A  232;  Ryder  v.  Bushwlck  R.  Co.,  134 
N.  T.  83,  31  NE  251  [aff  67  Hun  591, 
10  NTS  748];  Grafner  v.  Pittsburg, 
etc.,  R.  Co..  207  Pa,  217.  66  A  426; 
Morris  v.  Stevens,  178  Pa.  668,  S6  A 


161.    And  see  other  cases  infra,  this 
and  following  sections. 

n.  Moores  v.  Citizens'  Nat.  Bank, 
111  U.  S.  166,  4  sot  S46,  28  L.  ed. 
385;  HolbrooK  v.  Fauquier,  etc.. 
Tump.  Co..  12  F.  Cas.  No.  6.6*1,  S 
Cranch  C.  C.  426;  Byers  v.  Rollins, 
IS  Colo.  22,  21  P  894;  Clark  v.  Amort- 
can  Coal  Co.,  86  Iowa  486,  58  NW 
291,  17  LRA  567;  Farrlngton  v. 
South  Boston  R.  Co..  150  Mass.  406. 
23  NB  10*.  16  AmSR  222,  5  LRA 
84*;  Cincinnati,  etc.,  R.  Co.  v.  Urbana 
Third  Nat.  Bank,  1  Oh.  Clr.  Ct.  1»», 
1  Oh.  Cir.  Dec.  109;  Citlsens'  Nat. 
Bank  v.  Cincinnati,  etc.,  R.  Co.,  11 
Oh.  Dec  (Reprint)  70S.  29  CincLBul 
16;  Cincinnati,  etc.,  R.  Co.  v.  Clti- 
sens'  Nat.  Bank,  11  Oh.  Dec.  (Re- 
print) 61,  24  CincLBul  198;  Cincin- 
nati, etc.,  R.  Co.  V.  Citizens'  Nat. 
Bank.  10  Oh.  Dec.  (Reprint)  614,  22 
ClncLBul   248. 

[a]  Znowlad^  of  OlractorHi  ab- 
■•noe  from  meeting. — Where  a  by- 
law of  a  corporation  required  its 
secretary  to  give  due  notice  of  meet- 
ings to  director,  but  the  secretary 
makes  no  attempt  to  notify  a  director 
of  a  meeting,  a  former  stockholder 
who  purchases  stock  at  the  meeting 
with  knowledge  of  the  director's  ab- 
sence la  not  a  bona  fide  purchaser 
without  notice.  Farwell  tr.  Houghton 
Cooper  Works,  8  Fed.  66. 

7*.  Allen  v.  South  Boston  R.  0>., 
160  Mass.  200,  22  NB  917,  6  LRA  716. 
To  same  effect  Farrlngton  v. 
South  Boston  R.  Co.,  160  Mass.  406, 
23  NB  109.  16  AmSR  222,  S  LRA 
849;  Cincinnati,  etc.,  R.  Co.  v.  Citi- 
zens' Nat.  Bank,  66  Oh.  St.  861,  47 
NE    249.    43    LRA   777. 

76.  Cincinnati,  etc..  R.  Co.  v.  Citi- 
zens' Nat.  Bank.  66  Oh.  St.  351.  47 
NE  249,  48  LRA  777  [aft  29  OhLJ 
15]. 

Bat  Ml  to  daallnf s  with  ofBoeor  M, 
•gent  penonaUF  see  Infra  {  68S.    vl 
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issnance  of  the  stock.^*  And  it  is  of  coarse  no 
defense  in  favor  of  the  corporation  that  plaintiff 
mij^t  have  learned  the  facts  if  he  had  inquired  at 
its  o£Sce,  where  the  circumstances  were  not  such  aa 
reasonably  to  suggest  such  an  inquiry  to  an  ordi- 
narily prudent  man,  particularly  where  the  fraud 
was  due  to  n^ligence  on  the  part  of  the  corpora/- 
tion.**  A  bank  is  a  bona  fide  holdet  of  a  certificate 
of  stock  as  security  for  a  loan  where,  before  accept- 
ing the  same,  it  sent  its  confidential  clerk  to  the 
o£5ce  of  the  corporation  to  ascertain  if  it  was  gen- 
uine and  the  latter  was  informed  by  the  secretary 
and  treasurer,  who  was  in  charge  of  the  ofiSce,  that 
it  was  genuine,  although  the  latter,  who  was  asso- 
ciated with  the  holder  in  business,  had  forged  the 
signature  of  the  president  thereto  and  issued  it  to 
the  holder,  all  of  which  was  unknown  to  the  bank.''* 

Besdssion  and  ref  and  of  money  by  sdler  of  osr- 
tiflcate.  The  right  of  one  who  has  accepted  as  se- 
curity for  a  loan  a  certificate  of  stock  fraudulently 
issued  by  the  secretary  and  treasurer  of  the  cor- 
poration, who  forged  the  name  of  the  president,  to 
recover  from  the  corporation  damages  for  refusal 
to  transfer  the  stock  to  plaintiff  and  for  refusing 
to  recognize  him  as  a  stockholder,  is  not  affected 
by  the  fact  that  he  sold  such  stock  by  authority 
of  the  person  from  whom  he  received  it,  and  after 
discovery  of  the  forgery  refunded 'to  the  purchaser 
the  money  paid  and  received  the  certificate  back.™ 

[(  681]  (cc)  Expenditure  (m  Faith  of  Certifi- 
cate.   The  corporation  is  not  liable  to  one  who  has 


not  changed  his  position  by  the  expenditure  of 
money  or  otherwise  on  the  faith  of  the  certificate,'" 
as  in  the  case  of  one  who  is  not  a  purchaser  for 
value,^  which  includes  one  who  has  taken  the  swme 
merely  as  collateral  security  for  a  preexisting  debt 
due  ^m  the  person  in  whose  name  it  was  fnrada- 
lently  issued,**^ 

[(  682]  (dd)  TaUnc  in  niegal  Tniuaetion. 
One  who  has  taken  such  a.  certificate  in  an  illeg^ 
transaction  without  payment  of  anything  of  value 
may  not  hold  the  corporation  liable,  aa  in  the  case 
of  one  who  has  acquired  canceled  certificates  of 
stock  as  security  for  margins  in  an  illegal  purchase 
of  cotton  for  future  delivery,  and  who  has  paid  no 
money  or  valuable  consideration.^' 

[$  683]  (ee)  Dealiac  with  Offiow  or  A«ent  Pw- 
Bonally.  It  has  been  held  in  some  of  the  cases  that, 
where  the  purchaser  or' pledgee  of  a  certificate  of 
stock  issued  fraudulently  and  without  authority  by 
an  officer  or  agent  of  the  corporation  is  dealing  with 
the  officer  or  agent  personally  and  for  his  own  ac- 
count, as  where  the  latter  is  selling  the  stock  on 
his  own  account  or  pledging^  it  as  security  for  a 
loan  to  himself,  this  is  snffiei^t  to  put  the  pur- 
chaser or  pledgee  on  inquiry  as  to  the  authority  of 
the  officer  or  agent  and  the  validity  of  the  eertifi- 
cate,  and  if  he  takes  the  same  without  inquiry  and 
in  reliance  on  the  representations  of  the  officer  or 
agent,  he  is  guilty,  of  such  negligence  as  will  pre- 
clude a  recovery  against  the  corporation.**  But  on 
the  other  hand,  it  is  held  in  effect  that  a  person 


TS.    Havens  v.  T&rboro  Bank.  131 

N.  C.  214.  43  SB  639,  96  AmSR  627. 

77.  Cincinnati,  etc.,  R.  Co.  v.  Citi- 
zens' Nat.  Bank.  66  Oh.  6t  861,  47 
NB  249.  43  LRA  777. 

78.  Fifth  Ave.  Bank  y.  JPtorty- 
Second  St.,  etc.  R.  Co.,  137  N.  Y.  281. 
33  NE  378,  33  AmSR  712,  19  LRA 
331.  See  alao  Jarvla  v.  Manhattan 
Beach  Co.,  63  Bun  362.  6  NTS  708. 

79.  Fifth  Ave.  Bank  v.  Forty- 
Second  at.,  etc.,  R.  Co.,  137  N.  T.  231. 
83  NE  378.  33  AmSR  718.  19  LRA 
831. 

aa  Miller  v.  Houston  City  St.  R. 
Co..  69  Fed.  68,  16  CCA  128;  Hayden 
V.  Charter  Oak  Driving  Park,  63 
Conn.  142,  27  A  232;  Ryder  v.  Bush- 
Wick  R.  Co.,  134  N.  Y.  83.  31  NB  261 
[all  67  Hun  591,  10  NYS  748]:  Klster- 
bock's  Apr.,  127  Pa  601,  18  A  881,  14 
AmSR  868. 

"The  right  to  relief  dei>end8  upon 
the  equity  of  the  person  clatmlnK  It. 
If  he  has  expended  money  upon  the 
faith  of  the  offlcial  eertlflcates  of  the 
officers  of  the  company,  he  has  a 
right  to  be  Indemnified,  to  the  extent 
of  hia  expenditure,  against  loss  from 
false  certificates,  but  only  because 
of  the  fact  of  his  expenditure.  The 
false  certificates  are  no  certificates 
in  legal  contemplation,  and  give  no 
rights  of  their  own  force.  But  the 
act  of  the  officers  in  issuing  them, 
having  been  accepted  and  acted  upon 
by  another,  the  company  cannot  be 
heard  to  deny  the  truth  of  the  fact 
represented.  It  is  simply  the  aprll- 
cation  of  the  principle  well  expressed 
in  Freeman  y.  Cooke.  2  Kxch.  664. 
154  Reprint  662,  and  Matter  of 
Bahla.  etc.  R.  Co.,  Ltd.,  L.  R.  3  Q.  B. 
684,  that,  'If  you  make  a  representa- 
tion with  the  intention  that  it  shall 
be  acted  upon  by  another,  and  he 
does  so,  you  are  estopped  from  deny- 
ing the  truth  of  what  you  represent 
to  be  the  fact.'  "  Klsterbock's  App., 
127  Pa.  601,  617,  18  A  381,  14  AmSR 
868. 

OartUeat*  not  piroiliii»t»  oanaa  of 

Iltwr*  see  infra  <  686. 

Ryder  v.  Bushwick  R.  Co.,  134 
N.  Y.  83,  31  NB  261  [aff  6T  Hun  691, 
10  NYS   748]. 

to.     Klsterbock's  App.,  127  Pa.  601, 


18  A  881,  14  AmSR  868. 

83.  Miller  V.  Houston  City  St.  R. 
Co.,  69  Fed.   63,   16  CCA  128. 

64.  U.  S.— Moores  v.  Citizens'  Nat. 
Bank.  Ill  U.  S.  166,  4  SCt  346,  28  L. 
ed.   886. 

La. — Rogers  v.  Southern  Fiber  Co., 
119  La.  714,  44  S  442,  121  AmSR 
637. 

Mass. — ^Farrington  ▼.  South  Boston 
R.  Co..  160  Mass.  406,  23  NB  109,  16 
AmSR  228,  6  LRA  849. 

N.  Y. — ^Knox  v.  Bden  Musee  Ameri- 
can Co..  148  N.  Y.  441,  42  NB  988.  61 
AmSR  700.  81  LRA  779  [rev  74  Hun 
483,  26  NYS  482];  Manhattan  L.  Ins. 
Co.  v.  Forty-Second  St.,  etc..  Ferry 
R.  Co.,  19  NYS  90  [aff  189  N.  Y.  146, 
31  NB  776]    (forged  certificate). 

Oh. — Cincinnati,  etc.,  R.  C«.  v. 
tJrbana  Third  Nat.  Bank,  1  Oh.  Cir. 
Ct.  199,  1  Oh.  Cir.  Dec.  109;  Perin  v. 
Cincinnati,  etc.,  R.  Co.,  9  Oh.  Dec. 
(Reprint),   17  CincLBul  261. 

Wash. — ^Whitfield  v.  Nonpariel 
Cons.  Copper  Co.,  67  Wash.  286,  123 
P  1078,  41  LRANS  187. 

[a]  ZUnstrationa. — (1)  In  the 
leading  case  of  Moores  v.  Citizens' 
Nat.  Bank.  Ill  U.  S.  158,  4  SCt  346, 
28  L.  ed.  385,  plaintiff  lent  money  to 
B  for  his  own  use,  and,  as  security 
for  its  repayment,  and  on  his  false 
representation  that  he  owned  and 
had  transferred  to  plaintiff  a  certlfl- 
catie  of  stock  to  an  equal  amount  In 
a  national  bank  of  which  B  was 
cashier,  received  from  him  such  a 
certificate,  written  by  him  in  one  of 
the  printed  forms  which  the  presi- 
dent had  signed  and  left  with  him  to 
be  used  if  needed  in  the  president's 
absence,  and  certifying  that  plaintiff 
was  the  owner  of  that  amount  of 
stock  "transferable  only  on  the  books 
of  the  bank  on  the  surrender  of  this 
certificate,"  as  was  In  fact  provided 
by  its  by-laws.  B  did  not  surrender 
any  certificate  to  the  bank,  nor  make 
any  transfer  to  plaintiff  on  its  books; 
never  repaid  the  money  lent;  and 
was  insolvent.  The  oank  never 
ratified,  or  received  any  benefit  from, 
the  transaction.  It  was  held  that 
plaintiff  could  not  maintain  an  action 
against  the  bank  to  recover  the  value 
of  the  certificate;  also  that  the  action 


could  not  be  supported  by  evidence 
that  in  one  or  two  other  Instances 
stock  was  Issued  by  B  without  any 
certificates  having  been  surrendered, 
and  that  shares  once  owned  by  B, 
and  which  there  wsis  evidence  to 
show  had  been  pledged  by  him  to 
other  persons  before  the  Issue  of  the 
certificate  to  plaintiff,'  were  after- 
ward transferred  to  the  president, 
with  the  approval  of  the  directors, 
to  secure  a  debt  due  from  B  to  the 
bank,  without  further  evidence  that 
such  issue  of  stock  by  B  was  known 
or  recognised  by  the  other  officers  of 
the  bank.  (21  It  has  been  held,  that 
a  person  taking  in  pledge  a  certifi- 
cate of  stock  newly  issued  In  his 
name  by  an  officer  of  a  corporation, 
as  security  for  the  private  debt  of 
the  officer,  is  required  to  Investigate 
the  title  to  the  stock,  and  Is  aifected 
with  notice  of  whatever  he  might 
have  found  out  If  he  had  made 
proper  inquiry,  where  the  officer  is 
one  having  the  power,  either  alone 
or  with  others,  to  issue  stock  certi- 
ficates. In  this  case  the  president 
of  a  corporation  signed  and  left 
with  the  treasurer  blank  certificates 
of  its  capital  stock,  all  of  which  had 
previously  been  Issued.  The  stock 
was  transferable,  as  stated  in  each 
certificate,  only  by  assignment  on 
Its  books  upon  the  surrender  of  out- 
standing certificates.  The  treasurer 
fraudulently  signed  and  filled  up  in 
the  usual  form  one  of  the  certifi- 
cates, affixing  the  corporate  seal 
thereto,  in  the  name  of  a  creditor  of 
his  for  borrowed  money,  and  gave  it 
to  him  as  security  for  his  debt.  The 
treasurer  owned  no  stock,  and  ex- 
hibited no  other  certificate  thereof  to 
the  creditor,  and  made  no  transfer 
or  entry  of  the  transaction  In  any 
form  on  the  books  of  the  corpora- 
tion, of  which  he  had  the  custody. 
The  creditor  subsequently  assigned 
this  certificate,  as  security  for  a 
loan  from  a  bank,  to  its  cashier,  who 
surrendered  It  and  received  a  new 
one  in  his  own  name  from  the  treas- 
urer. On  payment  of  the  loan  the 
cashier  assigned  the  new  certificate 
to  the  creditor  who,  having  lent  a 
further  sum  to  the  treasurer,  agreed 


Forlatav  oasea,  aarelosawBta  MtA  eluuicw  in  the  law  see  eumnlatlve  Annotationa.  same  title,  page  and  not*  number. 
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dealing  with  an  officer  or  employee  of  a  corporation 
penonally  in  taking  a  certificate  of  stock  from  him 
in  good  faith  is  not  chai^^ble  with  notice  of  fraud 
on  the  part  of  sach  officer  or  agent,  where  the  cer- 
tificate is  t^parently  valid  and  the  corporation  has 
intentionally  or  negligently  clothed  him  with  ap- 
parent title  or  authority  to  issue  the  same.^ 

[i  684]  (ff)  Fersoiul  BepresentationB  oi  O&em 
or  Agent.  The  corporation  is  not  liable  merely  be- 
canse  of  false  representations  of  the  officer  or  agent 
of  the  corporation  as  to  the  genuineness  and  valid- 
ity of  the  stock,  although  they  were  relied  upon  by 
plaintifiE,  if  they  were  made  by  the  officer  or  agent 
personally  and  not  as  officer  or  agent  of  the  cor- 
poration." 

[i  685]  (gg)  Officer  or  Agent  as  Agent  of  Plain- 
tiff. A  corporation  is  not  liable  for  a  fraudulent 
overissue  of  stock  by  an  officer  or  agent,  if  the 
latter  was  acting  in  the  transaction  as  the  agent  of 
the  person  taking  the  certificate  and  not  as  the 
agent  of  the  corporation.*^ 

[«  686]  (hh)  Frand  or  Negligence  Not  Prozi- 
mate  Oanae  of  Injury.  In  any  ease  the  eorpora^ 
tion  is  not  liable  to  one  injured  by  taking  a  ficti- 
tious or  fraudulently  issued  certificate  of  stock,  if 
the  negligence  of  the  corporation  or  fraudulent 
issne  of  the  certificate  was  not  the  proximate  cause 
of  the  injury." 

[$  687]  (2)  Stock  Not  an  Overiasoe,  bat  Issned 
Frandnlently,  without  Authority,  or  Qlegally — (a) 


In  GeneraL  A  certificate  of  stock  not  constituting 
an  overissue  binds  the  corporation  in  the  hands  of 
a  bona  fide  holder  for  value,  whether  he  is  the  origi- 
nal purchaser  or  a  subsequent  transferee,  so  that  he 
may  compel  the  corporation  to  recognize  his  rights 
as  a  stockholder  or  hold  it  liable  in  damages  for  re- 
fusal to  do  80,  although-  it  was  issued  by  or  under 
authority  of  the  directors  fraudulently  or  illegally, 
or  its  issne  was  procured  by  fraud,*'  or  although  it 
was  issued  without  authority,  and  even  fraudulently 
for  his  own  purposes,  by  an  officer  or  agent  of  the 
corporation  clothed  by  it,  either  intentionally  or 
negligently  with  apparent  authority  to  issue  the 
same,  unless  it  is  absolutely  void  because  of  want 
of  power  of  the  corporation  to  issue  the  same,'^  in 
which  case  the  bona  fide  holder  is  limited  to  re^ 
coven'  of  damages^*'  or  in  a  proper  case  rescis- 
sion.^ An  innocent  purchaser  of  stock  purporting 
to  be  full  paid,  but  which  is  not  so  in  fact,  may 
maintain  an  action  for  damages  against  the  corpora- 
tion for  deceit  based  upon  the  false  declaration  con- 
tained in  the  certificate.^  But  Lf  a  certificate  of 
stock,  even  though  it  does  not  constitute  an  over- 
issue, is  fraudulently  or  illegally  issued  by  an  officer 
or  agent  having  no  authority,  actual  or  apparent, 
to  issue  the  same,  and  there  was  no  n^Ugence  on 
the  part  o:^  the  corporation,  'it  does  not  bind  the  cor- 
poration at  all,  nor  render  it  liable  in  damages.^ 
In  any  case  such  a  certificate  is  void  or  voidable  in 
the  hands  of  one  who  does  not  stand  in  the  position 


that  the  certificate  should  be  security 
for  the  entire  debt.  The  corporation 
afterward  discovered  this  and  other 
frauds  of  the  treasurer,  and  upon  a 
demand  from  the  creditor,  and  upon 
his  presenting  the  certificate,  refused 
to  Issue  to  him  a  new  certificate.  It 
was  held,  in  an  action  agalnat  the 
corporation  to  recover  damages 
caused  by  such  refusal,  that  the 
creditor  did  not  exercise  due  caxe  in 
taking  the  certificate  and  could  not 
maintain  the  action.  Farrlngton  v. 
South  Boston  R.  Co.,  150  Mass.  406, 
2S  NE  109.  16  AmSR  222.  S  LRA  849. 
85.  Havens  v.  Tarboro  Bank,  132 
N.  C.  214,  43  SE  639,  96  AmSR  627 
(supra  1  681);  Cincinnati,  etc.,  R. 
Co.  V.  Cltisens'  Nat.  Bank,  56  Oh.  St. 
851,  47  NE  249,  48  LRA  777  [aff  29 
OhLJ  15]  (supra  1  681);  Cftlzena' 
Nat.  Bank  t.  Cincinnati,  etc.,  R.  Co., 

II  Oh.  Dec.  (Reprint)  703,  29  Cine 
LBul  15  [rev  11  Oh.  Dec.  (Reprint) 
50.  24   ClncLBul  1981. 

88.     Moores  ▼.  Citizens'  Nat.  Bank, 

III  U.  S.  166,  4  set  346,  28  L.  ed. 
385;  Farrington  v.  South  Boston  R. 
Co.,  150  Mass.  406,  23  NB  109,  1« 
AmSR  222,  6  LRA  849. 

87.     Wright's   App.,    99   Pa.    425. 

[a]  ninatratloii.— The  president 
of  a  corporation,  by  fraudulently  rep- 
resenting to  his  aunt  that  a  loan  of 
her  shares  of  the  company's  stock 
was  needed  by  the  company.  Induced 
her  to  part  with  them  and  imme- 
diately pledged  them  for  his  own 
debt.  The  company  paid  her  the  in- 
terest on  t>^  shares  for  some  time. 
The  president  then  -conspired  with 
•ther  officers  of  the  company  to  pro- 
cure a  fraudulent  overissue  of  stock, 
some  of  which  he  transferred  to  her 
in  lieu  of  her  own,  which  was  worth- 
less in  her  hands.  It  was  held  that, 
as  the  president  had  acted.  In  dbtaln- 
ing  her  stock,  as  her  agent,  and  not 
aa  the  agent  of  the  company,  the 
loss  of  her  stock  must  fsul  on  her, 
and  not  on  the  company.  Wright's 
App.,    99    Fa.    426. 

[b]  OSoac  not  aotlnf  aa  arant  of 
^UiUtUr. — But  in  Allen  v.  South  Bos- 
ton R.  Co.,  150  Mass.  200,  22  NE 
917,  16  AmSR  186.  6  LRA  716,  it 
was  held  that  the  officer  was  not  act- 
ing as  plaintitrs  agent  under  the 
following  circumstances:  The  treas- 
urer of  defendant  corporation,  being 


also  engaged  in  business  as  a  broker, 
was  employed  by  plalntUI  to  pur- 
chase a  number  of  snares  of  stock  in 
the  corporation.  He  informed  plain- 
tiff that  he  had  purchased  the  stock, 
and  delivered  to  her  a  certificate 
therefor,  the  same  having  been  negli- 
gently supplied  to  him  by  the  presi- 
dent, signed  in  blank.  He  entered 
in  the  transfer  book  of  the  corpora- 
tion a  transfer  of  the  stock  to  plain- 
tiff from  himself  as  agent.  In  fact 
he  l^ad  no  stock  as  agent  or  other- 
wise, all  the  stock  of  the  corporation 
having  been  previously  issued,  and 
the  Issue  to  plaintiff  was  a  fraudu- 
lent overissue;  and  it  was  held  that 
the  fraud  on  the  part  of  the  treas- 
urer being  for  his  own  benefit,  and 
against  plaintiff  as  well  as  the  cor- 
poration, plaintiff  could  not  be 
charged  with  knowledge  thereof,  on 
the  ground  that  he  was  acting  as  her 
agent  in  the   purchase  of  the  stock. 

88.  Manhattan  Beach  Co.  v. 
Harned,  27  Fed.  484,  23  Blatchf.  494; 
Cincinnati,  etc.,  R.  Co.  v.  Urbana 
Third  Nat.  Bank,  1  Oh.  Cir.  Ct.  199, 
1  Oh.  Cir.  Dec.  109- Dollar  Sav.  Fund, 
etc.,  Co.  y.  Pittsburg  Plate  Glass 
Co.,  213  Pa.  307,  62  A  916.  6  AnnCas 
248;  Simm  v.  Anglo-American  Tel. 
Co.,  6  Q.  B.  D.  188. 

[a]  XQiutx»tloa«<^(l)  Thus  one 
who  parts  with  money  in  reliance  on 
a  forged  transfer  of  stock  in  a  cor- 
poration, for  which  forgery  the  cor- 
poration is  not  liable,  and  not  on  a 
new  certificate  issued  by  the  cor- 
poration on  recognizing  and  register- 
ing the  transfer,  cannot  hold  the  cor- 
poration liable  on  the  new  certificate. 
Slmm  V.  Anglo-American  Tel.  Co.,  6 
Q.  B.  D.  188.  (2)  Loss  occasioned 
by  the  criminal  act  of  the  secretary 
of  a  corporation  in  issuing  a  false 
certificate  and  not  by  the  negligence 
of  the  corporation  in  failing  to  ex- 
amine its  books  see  Cincinnati,  etc., 
R.  Co.  v.  Urbana  Third  Nat  Bank, 
1  Oh.  Cir.  Ct  199,  1  Oh.  Cir.  Dec. 
109. 

89.  Sturges  v.  Stetson,  23  F.  Cas. 
No.  13,568.  1  Biss,  246;  American 
Wire-Nail  Co.  v.  Bayless.  91  Ky.  94, 
15  SW  10,  12  KyL  694;  Cuba  Colon* 
Co.  V.  Klrby,  149  Mich.  453,  112  NW 
1133;  First  Ave.  Land  Co.  v.  Parker, 
111  W1&  1,  8«  NW  604,  87  AmSR 
841.  .     U^l 


90.  U.  S. — Manhattan  Beach  Co. 
v.  Harned,  27  Fed.  484,  23  Blatchf. 
494. 

Ky. — American  Wire-Nail  Co.  v. 
Bayless,  91  Ky.  94,  16  SW  10,  12  Kylj 
694. 

N.  Y. — New  York,  etc.,  R.  Co.  v. 
Schuyler,  34  N.  Y.  30:  Jarvis  v.  Man- 
hattan Beach  Co.,  63  Hun  362,  6  NY8 
70a;  Now  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  634  [aft  34  N.  Y. 
30]. 

Wis. — First  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  86  NW  604,  87 
AmSR  841. 

C^n. — Mackenzie  v.  Monarch  L. 
Assur.  Co.,  45  Can.  S.  C.  232  [rev  28 
Ont.  L.  342,  18  OntWR  325,  but  rev 
on  other  grounds  16   DomLR  6951. . 

[a]  Bpaolflc  performance. — Thus 
it  has  been  held  that  where  a  cor- 
poration permits  Its  agent  to  sell 
stock  covered  by  certificates,  when 
there  is  stock  standing  to  its  credit 
sufficient  to  cover  such  certificates, 
it  is  bound  to  make  them  good  to 
the  extent  of  any  shares  owned  by 
the  company  within  the  limit  of  its 
capital  stock,  and  such  unsold  shares 
should  be  applied  to  the  satisfaction 
of  the  oldest  outstanding  certificate 
of  that  character.  New  York,  etc., 
R.  Co.  v.  Schuyler,  38  Barb.  634  [atC 
34  N.  Y.  30]. 

SI.  First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1,  86  NW  604,  87  AmSR 
841.  See  Fire  Valley  Orchards,  Ltd. 
v.  Sly,  20  B.  C.  28,  17  DomLR  8.  28 
WestLR  140,  6  WestWkly  934  (hold- 
ing certificate  to  which  company's 
seal  was  a  forgery,  a  void  docu- 
ment).    See  also  supra  |  666, 

9a.  First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1.  86  NW  604,  87  AmSR 
841.     See  supra  {  668  et  seq. 

93.  See  supra  I   667;   infra   {   688. 

94.  Sturges  v.  Stetson,  23  F.  Cas. 
No.  13.568,  1  Biss.  246;  First  Ave. 
Land  Co.  v.  Parker,  111  Wis.  1,  86 
NW   604.   87  AmSR   841. 

96.  Hoibrook  v.  Fauquier,  etc., 
Turnp.  Co.,  12  F.  Cas.  No.  6,691,  8 
Cranch  C.  C.  426;  Healy  v.  Defiance 
City  Bank,  ICO  111.  A.  628  (stock 
fraudulently  issued  without  payment 
by  conspiracy  among  officers);  Fire 
Valley  Orchards,  Ltd.  v.  Sly,  20  B.  C. 
23.  17  DomLR  3,  28  WestLR  140,  6 
WestWkly  984.  Seef  tdae-vSflitFai  1> 
674.  Digitized  by  V^jOOVlC 
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of  a  bona  fide  holder  for  valne  without  actual  or 
constructive  notice,  so  that  he  can  neither  claim  the 
rights  of  a  stockholder  as  against  the  corporation 
nor  hold  the  corporation  liable  in  damages.  This 
is  particularly  true  of  a  holder  who  in  any  way  par- 
ticipated in  the  fraudulent  or  illegal  issue  of  the 
stock."  Holders  of  common  stock  issued  gratuitously 
to  holders  of  preferred  stock,  being  in  pari  delicto, 
have  no  right  of  recovery  between  themselves  because 
the  donations  of  common  stock  were  unequal."  ** 

[(  688]  (b)  Beecission  and  Oancellation.  If 
stock  is  fraudulently  or  illegally  issued  by  a  cor- 
poration, particularly  where  the  illegality  renders 
it  void,  the  subscriber  or  purchaser  from  the  cor- 
poration, if  not  precluded  on  the  ground  that  he  is' 
in  pari  delicto,  may  rescind  and  recover  from  the 
corporation  what  he  has  paid,'^  unless  he  is  barred 
by  laches  or  estoppel."*  If  the  'corporation  was  a 
party  to  or  is  responsible  for  the  fraudulent  or 
illegal  issue,  and  the  holder  is  not  in  pari  delicto 
or  otherwise  estopped,  and  acts  promptly  on  dis- 
covery of  the  fraud  or  illegality,  such  holder,  or  a 
bona  fide  purchaser  from  him  for  value,  may  no 
doubt  rescind  and  sue  in  equity  to  cancel  the  stock.' 
But  if  he  elects  to  rescind  he  must  do  so  in  toto. 
Where  one  has  made  a  single  purchase  of  a  number 
of  shares  of  the  stock  of  a  corporation,''  and  after- 
ward discovers  that  a  part  of  the  stock  of  such  cor- 
poration has  been  illegally  issued,  but  cannot  iden- 
tify any  particular  shares  of  the  stock  purchased 
by  him  with  the  illegal  issue,  equity  has  no  power 
'  to  aid  him  in  electing  to  cancel  a  proportional  part 
of  his  stock,  or  to  decree  that  part  of  his  stock  is 
valid  and  the  remainder  invalid.^ 


90,  XT.  a. — ^Holbrook  v.  Fauquier, 
«tc..  Tump.  Co.,  12  F.  Caa.  No.  6iS91, 

3  Cranch  C.  C.  426. 

111. — Healy  v.  Defiance  City  Bank, 
160  III.  A.  628;  Healy  v.  Smith,  160 
IlL  A.  627. 

N.  T. — Ryder  v.  Bushwlck  B.  Co., 
184  N.  T.  88,  81  NE  261  [aff  10 
NTS  748J. 

Oh. — Siraman  ▼.  North  Baltimore 
Water-Works  Co.,  8  Oh.  Clr.  Ct.  M, 

4  Oh.  Clis-Dec.   339. 

•  Wis. — Luther   v.    Bolens,    118   Wis. 
112,  94  NW  69,  99  AmSR  977. 

[a]  ninstratloii. — Certificates  of 
stock  Issued  by  the  president  of  a 
corporation  on  the  authority  of  an 
executive  committee  appointed  by 
the  directors  out  of  their  number, 
but  without  having  been  authorized 
or  ratified  by  the  directors,  confer 
no  rights  on  one  who  is  not  a  bona 
fide  purchaser  for  full  value.  Ryder 
V.  Bushwlck  R.  Co.,  134  N.  T.  88,  31 
NE  251  [aff  10  NTS  748]. 

97.  Straman  v.  North  Baltimore 
Water-Works  Co.,  8  Oh.  Clr.  Ct.  89, 
4  Oh.  Clr.  Dec.  339;  Luther  v.  Bolens, 
118  Wis.  112,  94  NW  69,  99  AmSR 
977. 

97H-  Hoflard  v.  Williams  Shoe 
Co.,  96  Oh.  St.  876,  117  NE  17. 

98.  Hallett  V.  New  England  Rol- 
ler Grate  Co.,  106  Fed.  217  [rev  on 
other  grounds  119  Fed.  873,  65  CCA 
403]  (where  the  stock  was  that  of  a 
foreign  corporation  and  the  pur- 
chaser was  under  a  mistake  of  fact 
as  to  the  laws  of  the  foreign  state) ; 
Dunn  T.  Minneapolis  State  Bank,  59 
Minn.  221,  61  NW  27;  Potter  v. 
Necedah  Lumber  Co.,  105  Wis.  25,  80 
NW  88,  81  NW  118.  See  also  supra 
{t   611,   667. 

[a]  BeMimbA  1>7  tMttmmt. — In 
Snow  v.  Weber,  89  Mich.  143,  trans- 
ferees of  stock  that  had  been  illegally 
issued  on  asking  to  have  It  placed  to 
their  credit  on  the  books  were  re- 
fused, but  were  told  that  they  might 
return  it  and  take  certain  securities 
that  had  been  given  as  collateral 
to  the  note  of  the  original  purchaser. 


[$  689]  (c)  Special  Stock  under  Hassachiuetts 
Statute.  The  holder  of  special  stock  which  has  been 
ill^ally  issued  cannot,  by  estoppel  or  otherwise, 
become  a  member  in  respect  thereto,'  but  he  may 
rescind  his  contract  to  accept  it  and  prove  the 
amount  of  his  claim  against  the  insolvent  estate  of 
the  corporation,*  even  though  such  insolvency  occurs 
before  the  rescission.'^ 

[f  690]  (3)  Injunction  and  Beceivsr.  In  an  ac- 
tion against  a  corporation  by  the  holder  of  stock 
constituting  part  of  an  overissue  or  otherwise  ille- 
gally issued,  the  circumstances  may  be  such  as  to 
justify  an  injunction  and  receiver,  but  ordinarily 
plaintiff  is  not  entitled  to  such  relief.' 

[$  691]  b.  Against  Directors,  Officen,  or  Agents 
of  Corporation.  A  bona  fide  purchaser  or  pledgee 
of  invalid  certificates  of  stock  also  has  a  remedy 
in  a  proper  case,  on  the  gjround  of  fraud  or  misr^- 
resentation,  against  the  directors,  officers,  or  other 
agents  of  the  corporation  who  are  responsible  for 
their  issue.  If,  after  all  the  sto<ik  which  a  corpora- 
tion is  authorized  to  issue  has  been  issued  and 
taken,  the  directors  or  officers  of  the  corporation 
fraudulently  issue  further  shares,  they  will  be  liable 
in  an  action  to  recover  the  damages  sustained  by 
reason  of  the  fraud,  not  only  'to  the  original  pur- 
chaser, if  he  is  not  estopped,  but  also  to  any  subse- 
'  quent  bona  fide  purchaser  or  pledgee  who  takes  the 
shares  on  the  faith  that  they  were  lawfully  issued ;' 
and  the  injured  party  may  recover  from  the  offloers 
in  an  action  against  them,  either  jointly  with  the 
corporation  or  separately,*  In  such  an  action  plain- 
tiff, in  order  to  recover, 'is  bound  to  prove,  to  the 
eatisfaction  of  the  jury,  that  the  certificates  bought 

paid  by  him  for  the  shares,  and  the 
corporation  might  be  enjoined  pend- 
ing the  suit  from  disposing  of  so 
much  of  Its  property  as  would  in- 
demnify plaintiff,  and  that  a  re- 
ceiver of  that  amount  might  be  ap- 
pointed, it  appearing  that  the  money 
received  by  the  corporation  had  not 
been  Icept  separate  from  its  general 
funds,  and  could  not  be  traced  and 
Identified,  it  was  held  that  the  in- 
junction could  not  be  granted  nor 
the  receiver  be  appointed.  Whelpley 
v.  Erie  R.  Co.,  29  F.  Cas.  No.  17,604, 
6  Blatchf.   271. 

7.  Augusta  Nat.  Elxch.  Bank  v. 
Sibley,  71  Ga.  726;  Bruff  v.  Mali.  36 
N.  T.  200,  1  Transcr.  A.  96,  34  How 
Pr  338  (a  leading  case);  Shotwell  v. 
Mall,  38  Barb.  (N.  Y.)  446;  Cazeaux 
V.  Mall,  25  Barb.  (N.  f.)  678;  Fir- 
bank  V.  Humphreys,  18  Q.  B.  D.  54. 
See  also  Bauman  v.  Bowles,  51  III. 
380  (holding  that  in  an  action  on  the 
case  for  a  fraudulent  sale  of  stock, 
brought  against  the  self-styled 
president  and  tte  secretary  of  a 
fictitious  joint-stock  company.  It  Is 
not  necessary  to  sliow,  any  privity  of 
contract  between  plaintiff  and  the 
secretary):  Clark  v.  Edgar,  12  Mo.  A. 
846  [aff  84  Mo.  106,  £4  AmR  84] 
(applying  the  rule  to  bonds).  And 
see  supra  {  309;  infra  g  706. 

[a]  Oranoled  case.  ■  The  case  of 
Seller  v.  Mali,  82  Barb.  (N.  Y.)  76. 
In  so  far  as  It  is  there  held  that 
such  an  action  cannot  be  maintained 
by  a  subsequent  purchaser  for  want 
of  privity  is  disapproved  in  Bruff  v. 
Mali,  36  N.  T.  200,  206,  and  over- 
ruled In  Shotwell  v.  Mali,  38  Barb. 
(N.  Y.)  446,  470,  1  Transor.  A.  96. 
34  HowPr  338,  and  was  subsequently 
reversed  in  41  N.  Y.  619. 

UabiUtT  of  dlzeotoca  raasrallr  see 
infra  XIII,  B. 

8.  Augusta   Nat.    Bzch.    Bank   v. 
',  71  Oa.  726;  Bruff  v.  Mali.  86 


and  the  stock  was  afterward  dealt 
with  and  some  of  It  changed  hands 
on  that  understanding.  The  assets 
of  the  company  afterward  passed 
into  the  hands  of  one  who  claimed 
the  securities  as  part  of  them,  but 
who  was  not  a  bona  fide  purchaser 
and  stood  in  no  better  position  than 
the  company.  It  was  held  that  any 
transaction  that  would  restore  the 
parties  to  the  status  in  which  they 
were  before  the  sale  was  not  objec- 
tionable, and  that  as  the  promise  to 
return  the  securities  had  been  acted 
upon,  the  transferees.  If  they  all 
agreed  to  do  so,  could  file  a  bill  to 
obtain  the  securities  on  giviiiK  up 
their  stock. 

99.    See  infra  {  693  et  seq. 

1.  Church  V.  Clticens'  St.  R.  Co., 
78   Fed.    528. 

5.  Church  v.  Citizens'  St  R.  Co., 
78  Fed.  526. 

3.  American  Tube-Works  v.  Bos- 
ton Mach.  Co..  130  Mass.  5,  29  NE 
63.    See  supra  {   588. 

4.  Reed  v.  Boston  Mach.  Co.,  141 
Mass.  454,  5  NE  852;  American  Tube- 
Works  v.  Boston  Mach.  Co.,  189  Mass. 
5,  29  NE  63. 

6.  Reed  v.  Boston  Mach.  Co.,  141 
Mass.  454,  5  NE  862. 

e.  Whelpley  v.  Erie  R.  Co.,  29  F. 
Cas.  No.  17.504,  «  Blatchf.  271. 

[a]  ZUnstratloii If    the    suit    Is 

by  a  transferee  to  enjoin  an  Illegal 
issue  of  preferred  shares,  the  court 
may  also  require  the  corporation  to 
record  the  transfer  to  plaintiff  of  the 
common  shares,  the  transfer  of 
which  he  is  entitled  to  have  made  on 
the  corporate  books.  Ernst  v.  El- 
mlra  Municipal  Impr.  Co.,  24  Misc. 
(N.  T.)  688,  64  NTS  116. 

[b]  bJnnotton  and  rscetrsr  not 
■atlwzlMdv— Thus  where  a  bill  was 
filed  against  a  corporation  by  the 
holder  of  shares  overissued  in  viola- 
tion of  law,  praying  that  their  legral- 
Ity  might  be  inquired  into,  that  if 
they  ^ould  be  held  to  be  Illegal 
plaintiff  might  be  repaid  the  amount 


Sibley, 

N.  Y.  200,  1  Transcr.  A.  96,  S4  How 
Pr  338;  Shotwell  v.  Mali,  S8  Barh. 
(N.  Y.)   446. 


For  later  oassa,  Osraiavmnts  and  oluacsa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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by  him  did  not  represents  genuine  stock,  but  con- 
stituted part  of  the  overissne  f  but  if  he  shows  that 
the  certificates  of  stock  which  he  purchased  were 
issoed  after  all  the  stock  which  the  company  had 
the  lawful  right  to  issue  had  been  taken,  and  there 
is  no  evidence  that  any  stock  had  been  surrendered, 
he  has  mad«  out  a  prima  facie  case."*  The  burden 
is  then  cast  upon  defendants  to  show  that  plain- 
tiff's certificates  were  issued  upon  the  surrender  or 
upon  the  transfer  of  genuine  stock;  and  they  do 
not  do  this  by  merely  showing  that  prior  to  the  time 
when  plaintiff  purchased  his  stock  there  were  fre- 
quent surrenders  or  reissues  of  stock,  because  it 
might  well  be  that  all  such  surrenders  and  reissues 
were  surrenders  and  reissues  of  the  bogus  stock."^ 
Even  where  the  officers  of  the  corporation  selling 
the  overissued  shares  have  done  so  innocently,  they 
are  liable  upon  their  implied  representation  that 
they  had  authority  to  issue  valid  shares;  and  they 
are  consequently  liable  to  the  takers  of  the  shares 
in  damages,  which  damages  will  be  the  value  of  the 
shares  which  the  purchaser  would  have  received 
under  the  arrangelnent.^'  Directors  or  ofBoers  are 
also  liable  to  purchasers  on  the  ground  of  fraud  or 
misrepresentation,  in  the  absence  of  estoppel  or 
laches,"  "where  they  issue  certificates  of  stock  which, 
although  not  ftn  overissue,  are  void  because  issued 
illegally  or  without  authority,"  or  where  they 
fraudulently  or  knowingly  issue  certificates  of  stock 
falsely  representing,  expressly  or  impliedly,  that  the 
stock  is  fully  paid  up  or  n6nassessable.*'  Where  the 
organizers  of  a  corporation  issue  to  themselves  stock 
as  fidly  paid  and  guarantee  to  subsequent  holders 
that  it  is  nonassessable,  they  are  liable  to  a  subse- 
quent owner  of  the  stock  for  the  sum  that  he  is 
required  to  pay  to  creditors  of  the  cojrporation  on 
account  of  h^  stock  not  having  been  paid  up,^'"  and 


9.  BruS  T.  Uall.  36  N.  T.  200,  1 
Tr&nscr.   A.   96,    Si   HowPr   338. 

[a]  av1A«Bea  luiniflnlaiit  to  sus- 
tain the  charge  of  a  fraudulent  over- 
Issue.  Smock  V.  Henderson,  Wils. 
(Ind.)  241. 

,   Ml    Brute  v.  Mall,   36  N.  T.  200. 
I    11.    Bruff  V.  Mall,  38  N.  T.  200. 

la.  Flrbank  v.  Humphreys,  18  Q. 
B.  D.    S4. 

13.  See  Infra  i  693Let  seq. 

14.  Sykes  v.  Pure  Pood  Cider  Co., 
157  Iowa  601,  138  NW  5B4:  Windram 
V.  French,  151  Mass.  S4T,  24  NS  914, 
»  LRA  760.  And  see  Hoeft  v.  Kock, 
123  Mich.  171,  81  NW  1070,  81  AmSR 
159  (where,  however,  plalntilT  was 
estopped).  See  also  supra  }{  638, 
«4J^655;  Infra  S  706. 

15.  Sykes  v.  Pure  Food  Cider  Co., 
157  Iowa  601,  138  NW  B54;  Windram 
V.  French,  161  Mass.  647,  24  NB  914, 
8  LRA  760;  Baker  v.  Crandal!,  78 
Mo.  684.  47  AmR  146  [aft  7  Mj.  A. 
664];  Watson  v.  Crsndall,  78  Mo.  583 
[ait  7  Mo.  A.  233^;  Hornblowor  v. 
Crandall.  78  Mo.  681  [all  7  Mo.  A. 
220];  Van  Slocheni  v.  Vlllard,  154 
App.  Dlv.  161,  138  >rys  862  [aft  207 
N.  T.  687,  101  NE  467].  And  see 
Stlckel  V.  Atwood,  25  R.  I.  456.  56  A 
(87  (applying  the  principle  to  cor- 
porate bonds  falsely  reciting  the 
security).  See  also  supra  {}  638, 
644,   666. 

ISU.,  Omo  V.  Bernart.  108  Mich. 
43,  66  NW  622. 

UH.  Omo  V.  Bamart,  108  Mich. 
4J,  65  NW  622. 

16.  Fosdlck  V.  Sturges,  9  F.  Cas. 
No.  4,956,  1  Blss.  255;  Sturges  v. 
Stetson,  23  F.  Cas.  No.  13,568,  1  Biro. 
246.     See   also   supra   {   638. 

>«iMdla«  of  1niT«r  irnurally  see 
Infra  ;  1086  et  seq. 

W,  Barnes  v.  Brown,  80  N.  T.  627. 
See  also  supra  t  638. 

U.  People's  Bank  v.  Kurtz,  99  Pa. 
tU.  44  AmR  112. 

V-aO.    People's  Bank  v.  Kurti,  99 


Pa.  844,  44  AmR  112.  And  see  State 
V.  North  Louisiana,  ate,  R.  Co.,  >4 
I<a.  Ann.  947. 

81.  U.  S.— Banlgan  v.  Bard,  134  U. 
S.  291,  10  set  566,  83  U  ed.  932;  Sco- 
vlll  v.  Thayer,  106  U.  S.  143,  26  L.  ed. 
968;  Bard  v.  Banlgan,  39  Fed.  IS 
ratr  134  U.  S.  291,  10  SCt  566.  SS 
L.  ed.  9321. 

m. — Stebblns  V.  Perry  County,  167 
III.  667,  47  NB  1048. 

Minn. — Olson  v.  State  Bank,  67 
Minn.  267,  69  NW  904. 

N.  T.— Kent  v.  Quicksilver  Mln. 
Co.,  78  N.  Y.  169;  New  York,  etc.,  R. 
Co.  V.  Schuyler,  34  N.  Y.  SO;  Lathrop 
V.  Kneeland,  46  Barb.  432;  New  York, 
etc.,  R.  Co.  V.  Schuyler,  38  Barb.  534 
[afr  34  N.  Y.  SO]. 

Wis. — ^Flrst  Ave.  I<and  Co.  v. 
Parker,  111  Wis.  1.  86  NW  604,  87 
AmSR  841. 

Eng. — In  re  Tal  Y  Drws  Slate  Co., 
1  Ch.  D.  247. 

92.    See  supra  {  668  et  seq. 

23.  U.  S.— Handley  v.  StuU,  139 
U.  S.  417,  11  SCt  630,  36  L.  ed.  227: 
Scoviil  V.  Thayer.  106  V.  8.  148,  26 
L.  ed.  968:  Pullman  v.  Upton,  96  U. 
S.  328,  24  t,.  ed.  818;  Chubb  v.  Upton, 
95  U.  S.  665,  24  L.  ed.  523;  Upton  v. 
Trlbllcock,  91  U.  S.  45,  23  L.  ed.  203; 
Allen  V.  Rhodes,  230  Fed.  321.  144 
CCA  463;  Wenlger  v.  Success  Mln. 
Co.,  227  Fed.  548,  142  CCA  180; 
Southern  Trust,  etc.,  Co.  v.  Yeat- 
man.  130  Fed.  798  [afr  134  Fed.  810, 
67  CCA  468];  Klmbell  v.  Chicago 
Hydraulic  Press  Brick  Co.^  119  Fed. 
102,  56  CCA  182  [app  dlsm  194  XJ.  S 
631,  24  SCt  858,  48  L..  ed.  1168' 
Taylor  v.  Southern,  etc.,  R.  Co, 
Fed.  152,  4  Woods  675;  Foreman  v. 
Blgelow,  9  F.  Cas.  No.  4,934,  4  Cliff. 
508;  Upton  v.  Jackson,  28  F.  Cas.  No. 
16,802,  1  FIlpp.  41S. 

Cal.— Smith  V.  Martin,  186  Cal.  247, 
67  P  779. 

Colo. — Qumaer  v.  Cripple  Creek 
Tunnel,  etc.,  Co.,  40  Colo.  1,  90  P  SI, 


also  for  the  sum  he  is  required  to  pay  under  a  statute 
which  makes  stockholders  liable  for  the  debts  of  the 
corporation,  in  addition  to  their  stock,  to  an  amount 
equal  to  their  stock."" 

[i  692]  c.  Against  Vendor.  Where  one  who  has 
received  stock. purporting  to  be  full  paid,  but  which 
is  not  so  in  fact,  fraudulently  sells  the  same  to  a 
bona  fide  purchaser,  the  latter,  even  though  he  may 
have  a  right  of  action  against  the  corporation,  may 
rescind  his  purchase  and  recover  the  price  paid 
frop  his  vendor  or  set  up  the  fraud  to  defeat  an 
action  for  the  price  ;^*'  or  he  may  maintain  an  action 
against  his  vendor  to  recover  damages  sustained  by 
reason  of  the  fraud."  The  same  remedies  exist  of 
course  in  the  case  of  a  fraudulent  sale  of  stock 
which  is  void  as  constituting  overissue.^^ '  But  there 
is  no  recourse  or  right  of  action,  in  the  absence  of 
a  warranty,  in  favor  of  the  purchaser  against  a 
bona  fide  vendor  of  overissued  or  fraudulently 
issued  stock."-*" 

[i  693]  4.  Katlflcation,  Acqnieaoence,  Estoppel, 
or  Laches  as  a  Bar  to  B«lief-^a.  In  General.  The 
general  rule  is  that  stock  which  the  corporation  has 
no  power  to  issue  is  absolutely  void,  and  no  es- 
toppel, acquiescence,  or  ratification  can  impart  to 
it  any  vaUdity  or  bind  either  the  corporation  or 
the  stockholders,  so  as  to  give  the  holders  thereof 
the  rights  of  stockholders,"  silthough  it  may  estop 
the  corporation  to  such  an  extent  as  to  render  it 
liable  in  damages  to  bona  fide  purchasers;**  but 
stock  which  the  corporation  had  general  power  to 
issue,  although  not  in  the  manner  in  which,  nor  upon 
the  terms  upon  which,  it  was  in  fact  issued,  is 
merely  voidable,  and  may  be  validated  either  gen- 
erally or  as  to  particular  persons  by  participation 
in  the  issue  or  other  conduct  amounting  to  estoppel, 
or  by  acquiescence,  laches,  or  ratification.** 

122  AmSR  1024,  IS  AnnCas  781. 

Conn. — ^United  German  Silver  CJo. 
v.  Bronson,  92  Conn.  266,  102  A  647. 

111. — Hall  V.  Rose  Hill,  etc.,  R. 
Co.,  70  111.  673. 

Ky. — Foushee  v.  Snyder,  64  8W 
730,  21  Kyli  1410;  American  Wtre- 
Nail  Co.  V.  Bayless,  91  Ky.  94,  16 
SW  10,  12  KyL  694;  Jones  v.  New- 
port, eta.  Tump.  R.  Co.,  11  Ky.  Op. 

La. — Wisn^  V.  Delhi  Land,  etc, 
Co..  46  La.  Ann.  1223,  IE  S  690;  State 
V.  Louisiana  Levee  Co.,  26  La.  Ann. 
228;  Canal  Bank  v.  Holland,  6  tA. 
Ann.  363. 

Mich. — Hoeft  V.  Kock,  128  Mich. 
171,  81  NW  1070,  81  AmSR  169;  Ton 
Eyck  V.  Pontlac,  etc.,  R.  Co.,  114 
Mich.  494,  72  NW  362;  McLaughlin  v. 
Detroit,  etc.,  R.  Co.,  8  Mich.  100; 
Mandlebaum  v.  North  American  Mln. 
Ck>..  4  Mich.  46«. 

Minn. — Olson  v.  State  Bank,  67 
Minn.  267,  69  NW  904;  St.  Croix 
Lumber  Co.  v.  Mlttlestadt,  4S  Minn. 
91.   44  NW  1079. 

Miss. — ^Hlnds  County,  etc.  v. 
Natches,  etc,  R.  Co.,  86  Miss.  699, 
S8  S  189,  107  AmSR  306. 

Mo. — Richard  Hanlon  Millinery 
Co.  V.  Mississippi  Valley  Trust  Co., 
251  Mo.  563,  158  SW  359;  Foster  v. 
Belcher's  Sugar  Refining  Co.,  118 
Mo.  238,  24  SW6S;  Bucklew  v.  Pyron, 
163  Mo.  A.  673,  184  SW  1064:  Tred- 
way  V.  St.  Louis  Commercial  Agency, 
13  Ho.   A.   582. 

N.  J. — Holoombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
[afr  82  N.  J.  Eq.  364  mem,  91  A  1069 
mem];  Arnold  v.  Searing,  78  N.  J. 
Eq.  146,  78  A  762;  New  York,  etc., 
Tel.,  etc,  Co.  v.  Great  Eastern  Tel. 
Co.,  74  N.  J.  Eq.  221,  69  A  628  [aff 
76  N:  J.  Eq.  297  mem.  72  A  1119 
mem,  and  all  75  N.  J.  Eq.  298  mem, 
78  A  1135  mem];  Arnold  v.  Searing. 
78  N.  J.  Ba.  262,  67  A  831.  i  P 

N.    Y.— Reed   v.    Hayt.    109    N.    r>- 
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A  connty  owning  the  majority  of  the  stock  of  a 
railroad  company  holds  the  stock,  not  in  its  govern- 
mental capacity,  but  like  any  other  stockholder,  and 
where  it  is  represented  at  a  stockholders'  meeting 
by  the  president  of  its  board  of  supervisors,  it  may 
be  Estopped  by  his  action,  or  acquiescence  with 
respect  to  the  issue  of  stocJc  to  other  persons  and 
thus  be  precluded  from  questioning  the  validity  of 
such  stock.** 

Katlflcatdon  by  stockholders.  If  the  stockholders, 
with  knowledge  of  the  facts,  have  ratified  or  acqui- 
esced in  the  issue  of  stock  neither  the  holder  nor 
the  corporation  or  the  other  stockholders  can  ques- 
tion its  validity  on  the  ground  that  it  was  issued 
without  authority  by  the  directors  without  the  pre- 
vious assent  of  the  stockholders,^  that  it  was  voted 
to  the  president  at  a  meeting  at  which  there  were 
present  but  three  of  the  directors,  of  which  meeting 
he  was  one,  and  of  which  the  other  two  directors 
had  no  notice,**  or  that  it  was  issued  by  persons 
OMming  a  majority  of  the  stoek  to  themselves  at  par 
value  when  its  varue  was  above  par.'^  But  the 
stockholders  cannot  ratify  their  own  ultra  vires  acts 
or  the  ultra  vires  acts  of  the  directors.*^ 

.Batiflcation  by  directors.  Where  the  directors  of 
a  corporation  have  authority  to  issue  stock,  they 
may,  by  ratification  and  proper  action  or  in  many 
oases  by  mere  acquiescence,  validate  stock  which 


has  been  issued  without  authority  or  illegally.**  A 
resolution  of  directors,  however,  ratifying  and  con- 
firming issues  of  stock  is  restricted  to  shares  issued 
previously  to  the  date  of  the  requisition  calling  the 
meeting  at  which  the  resolution  approving  such 
issue  is  passed,  and  will  not  be  effective  in  confirm- 
ing shares  issued  subsequent  to  the  date  of  such 
requisition."" 

^  [$  694]  b.  Orerissned  Stock.  As  we  have  seen, 
overissued  stock  is  wholly  void  because  entirely  be- 
yond the  power  of  the  corporation  to  issue  it,  and 
hence  it  cannot  'be  validated  or  g^ven  any  binding 
force  or  effect  by  reason  of  estoppel,  acquiescence, 
or  ratification.^^  But  the  corporation  may  be 
estopped  to  set  up  the  illegality  of  the  stock  to 
defeat  an  action  against  it  by  a  bona  fide  par- 
chaser  to  recover  damages  by  reason  of  the  wrongful 
issue  of  the  stock  ;"*  and  an  officer  of  a  corporation 
who  has  fraudulently  overissued  stock  and  con- 
verted the  proceeds  cannot,  in  a  suit  to  recover  the 
money  received  by  him,  plead  the  illegality  of  the 
stock  as  a  defense.'' 

[(  695]  c.  Preferred  .  Stock.  Acquiescenee, 
laches,  or  retention  of  benefit,  will  estop  the  cor- 
poration, stockholders,  or  purchasers  from  object- 
ing to  the  validity  of  an  issue  of  preferred  stock 
upon  the  ground  that  it  w^s  unauthorized,'*  particu- 
larly where  the  rights  of  third  parties  have  inter- 


«6»,  17  NS  418;  Veeder  ▼.  Mudgett, 
96  N.  T.   2B5. 

Oh. — Creed  v.  I^ancaster  Bojilc,  1 
Oh.   St.   1. 

Pa. — Com.  V.  Reading  Tract  Co., 
204  Pa.  151,  5S  A  765:  Jutte  v.  Hutch- 
inson, 189  Pa.  218,  42  A  123;  Shellen- 
berger  t.  Patterson,  1^8  Pa.  30,  31  A 
943;  North  America  Bldg.  Assoc  v. 
Sutton,  35  Pa.  463,  78  Am0  349: 
Morris  v.  Stevens,  17  Pa.  Co.  209 
[aff  178  Pa.  563,  86  A  161]. 

Tex. — San  Antonio  St.  R.  Co.  v. 
Adams,   (Civ.  A.>  26   SW  639. 

Va. — Southern  Mut.  Aid  Assoa  v. 
Blount,   112  Va.    214,    70  SB   487. 

Wash. — Bggleaton  v.  Pantages,  93 
Wash.  221.  160  P  425. 

Wis. — Whitewater  TUe,  etc..  Mfg. 
Co.  V.  Baker,  142  Wla  420.  liS  NW 
984;  Leahy  v.  National  Bldg.,  etc., 
Assoc.  100  Wis.  56S,  76  NW  626,  69 
AmSR  945. 

Eng. — In  re  New  Zealand  Banking 
Corp.,  L.  R.  8  Ch.  131;  Ex  p.  Barclay, 
6  Da  G.  M.  &  G.  403,  54  EngCh  320, 
43  ReOTint  926:  Matter  of  Joint  Stock 
Cos.  Winding-up  Acts,  4  Kay  &  J. 
806,  70  Reprint  127. 

[a]  BMiotMMoa;  no  laohMh— Where 
a  corporation  illegally  issued  stock 
to  a  creditor,  paid  him  successive 
dividends,  ana  failed  at  two  meet- 
ings to  cure  the  illegal  issue,  a 
notice  of  rescission  by  the  creditor 
twenty-seven  months  after  the  first 
issue  of  stock,  offering  to  return  the 
shares,  tendering  the  dividends,  and 
demanding  redeflvery  of  the  consid- 
erations given  by  him,  was  exercised 
in  sufficient  time  to  entitle  him  to 
prove  his  claim  against  the  insolvent 
estate  of  the  corporation.  American 
Tube-Works  v.  Boston  Mach.  Co.,  139 
Mass.  6,  29  NE  68. 

Bstoppel  to  aiM«tloa  laor—si  of 
■took  see  infra  f  746. 

04.  Hinds  County,  etc  ▼.  Natches, 
etc,  R.  Co.,  85  Miss.  599,  38  S  189, 
107  AmSR   805. 

ao.  Liockhart  v.  Van  Alstyne,  31 
Mich.   76,    18   AmR  166. 

[a]  AeosBtaao*  ttr  stookholdara  of 
stock  issued  under  an  invalid  resolu- 
tion of  the  board  of  directors  will 
validate  the  action.  Holcombe  v. 
Trenton  White  City  Co.,  80  N.  J.  Bq. 
122,  82  A  618  [ajfT  82  N.  J.  Bq.  864 
mem,  91  A  1069  mem]. 

as.  Reed  V.  Hayt.  109  N.  T.  669, 
17   NE   418. 

87.    St.     Croix     Lumber     Co.     v. 


MitUestadt,  43  Minn.  91,  44  NW  1079. 

as.  Tooker  v.  National  Sugar  Re- 
fining Co.,  80  N.  J.  Eq.  306,  84  A 
10  (holding  that  the  gratuitous  issu- 
<uice  of  stock  by  a  corporation,  pur- 
suant to  resolutions  adopted  by  the 
stockholders  and  directors,  was  not 
ratified  by  resolutions  adopted  at 
subsequent  stockholders'  meetings 
ratifying  and  approving  the  acts  of 
directors  and  oflicers,  since  such  Issu- 
ance was  contrary  to  the  statute, 
and  stockholders  cannot  ratify  their 
own  ultra  vires  acts,  or  the  ultra 
vires  acts  of  their  directors,  If  not 
within  the  powers  of  the  corpora- 
tion).    See  Infra  XIV,  B. 

aa.  Whitewater  Tile,  etc.,  Mfg. 
(Jo.  ▼.  Baker,  142  Wis.  420,  125  NW 
984. 

as.  Olace  Bay  Printing  Co.  v. 
Harrington,  46  N.  S.  276. 

SI.  U.  S. — Scovill  V.  Thayer,  106 
U.  3.  143,   26  L.  ed.  968. 

Minn. — Olson  v.  State  Bank,  67 
Minn.    267.    69    NW   904. 

Nebr. — Haskell  v.  Read,  68  Nebr. 
107,    93   NW   997,    96   NW  1007. 

N.  T. — New  York,  etc.,  R.  Co.  v. 
Schuyler,  34  N.  T.  30;  New  Tork, 
etc.,  R.  Co.  v.  Schuyler,  88  IBarb. 
634  [aft  34  N.  T.  80]. 

Okl. — Prultt  V.  Oklahoma  Steam 
Baking  Co.,  39  Okl.  609,  135  P  730. 

See  supra  {  547. 

33.     See  supra  {  668  et  seg. 

33.  Rutland  R.  Cto.  v.  Haven,  62 
Vt.  39,  19  A  769.  See  also  supra 
i  660. 

34k  V.  a. — Banlgan  v.  Bard,  184 
U.  S.  291,  10  set  666,  88  L.  ed.  932; 
In- re  Sharood  Shoe  Corp.,  192  Fed. 
945;  Toledo,  eUS.,  R.  Co.  v.  <3ontlnen- 
tal  Trust  CN>.,  96  Fed.  497,  36  CCA 
166;  Bard  v.  Banlgan.  39  Fed.  13 
[aff  134  U.  S.  291,   10  SCt  565,  83  L. 

ed.     932];     Taylor     v.     South, etc., 

Alabama  R.  Ck).,  13  Fed.  162,  4  Woods 
675. 

Qa. — Hazlehurst  v.  Savannah,  etc, 
R.  Co.,  48  Oa.  13. 

111. — Hlgglns  v.  I^anslngh,  164  III. 
301.   40  tm  362. 

Mich. — Lockhart  v.  Van  Alstyne,  81 
Mich.  81,  18  AmR  156-  Mcljaughlin 
v.  Detroit,  etc.,  R.  Co.,  8  Mich.  100. 

N.  J. — McGregor  v.  Home  Ins.  Co., 
83   N.   J.  Eq.   181. 

N.  T. — Kent  v.  Quicksilver  Min. 
Co.,  78  N.  T.  169. 

Pa. — Jutte  V.  Hutchinson,  189  Pa. 
218.  42  A  128. 


Va. — Southern  Mut.   Aid   Assoc,   v. 
Blount,  112  Va.  214,  70  SB  489. 
-    Bng.-»-Harrison  v.  Mexican  R.  CO., 
L.    R.   19    Eq.   858. 

See  also  supra  |  671. 

[a]  Xllnstratloas. — Thus  the  right 
to  attack  the  validity  of  an  issue 
of  preferred  stock  may  be  barred. 
(1)  Br  unreasonable  delay.  Toledo, 
etc.,  R.  Co.  V.  Continental  Trust  Co.. 
95  Fed.  497,  86  (XJA  155;  Taylor 
V.  South,  etc.,  Alabama  R.  Co..  13 
Fed.  162,  4  Woods  575;  Hlggins 
V.  LADSlngh.  164  111.  801.  40  NE  362: 
Kent  V.  Quicksilver  ,Min.  Co..  78 
N.  Y.  159.  (2)  By  the  payment  or 
acceptance  of  dividends  on  the 
preferred  sharea  Branch  v.  Jesup, 
106  V.  S.  468,  1  sot  495,  27  L.  ed. 
279;  Hlgglns  v.  Lanslngh,  164  IlL 
301,  40  NE  362.  (3)  By  the  enjoy- 
ment of  benefits  in  respect  to  them 
not  shared  by  other  stockholders. 
Bvansvllle,  etc.,  Straight  Line  R.  Co. 
V.  Evansville,  16  fnd.  896.  (4) 
loaches  may  prevent  holders  of  pre- 
ferred stock  from  contending  that  it 
was  issued  without  unanimous  con- 
sent of  the  stockholders.  In  re 
Sharood  Shoe  (3orp.,  192  Fed.  946. 
(5)  A  corporation,  or  the  holders  of 
stock  or  scrip  therein,  cannot  com- 
pel an  accounting  for  dividends  re- 
ceived on  preferred  stock,  on  the 
ground  that  the  issue  of  such  stock 
was  ultra  vires,  after  they  have  re- 
ceived full  value  for  the  stock, 
authorized  its  issue,  paid  dividends 
on  it,  and  long  treated  it  as  valid. 
Hlgglns  V.  Lanslngh,  164  111.  801.  40 
NE  362.  For  other  illustrations  see 
supra  {  671. 

ib]  Olronm Stan  pes  not  Aowlny 
MrtoppaiU — But  where  plaintiff  who 
owned  a  charter  for  a  bridge  made 
an  agreement  with  defendant  under 
which  the  latter  was  to  organise  a 
company  to  build  the  bridge  and  to 
Issue  eighty  thousand  dollars  of 
preferred  stock,  of  which,  plaintiff 
was  to  receive  fifteen  thousand  dol- 
lars, and  as  much  common  stock  as 
should  be  necessary  to  complete  the 
bridge,  it  was  held  that  there  was 
no  such  knowledge  of  the  operations 
and  participation  therein  by  plaintiff 
as  would  estop  him  from  complain- 
ing of  an  overissue  of  stock  and 
bonds  by  defendeint.  Jutte  v.  Hutch- 
inson, 189  Pa.  218,  42  A  128. 


For  latw  esMS,  davalosmsaita  and  cbanaws  in  the  law  see  cumulative  Annotations,  same  titles  page  and  note  number. 
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vened." 

[f  696]  d.  Stock  lasned  vlthont  Oonsiderattoii  or 
for  Insufficient  Consideration.  Acquiescence,  laches, 
or  eBtoppel  is  a  bar  to  relief  against  'stock  irregu- 
larly issued  without  consideration,  on  an  insufficient 
consideration,  or  for  less  than  par,  except  when 
such  stock  is  made  absolutely  void  by  statute."  The 
corporation  itself,  and  all  persons  participating  in 
or  assenting  to  such  issue,  are  bound  thereby  and 
will  not    be   heard  to   complain,"   particularly   as 

as.  Kent  V.  Quicksilver  Min.  Co., 
78  N.  Y.  1B9. 

as.  Mass. — Union  Pac  R.  Co.  T. 
Credit  Mobllier.  135  Mass.  867. 

N.  J. — Tooker  v.  National  Sugar 
Refining  Co.,  80  M.  J.  Bq.  8»5,  84 
A  10. 

N.  T. — ^Parsons  v.  Hayes,  14  AbbN- 
Cas  419. 

Tex. — San  Antonio  St.  R.  Co.  T. 
Adams.    (Civ.  A.)  25  SW  643. 

Wis. — First  Ave.  Land  Co.  Parker, 
111  Wis.  1.  86  NW  604,  87  AmSR 
(41. 

See  also  supra  IS  609,  614,  613, 
CIS.  686. 

37.  U.  S. — Washburn  v.  National 
Wall-Paper  Co.,  81  Fed.  17,  26  CCA 
312;  GasQuet  v.  Crescent  City  Brew- 
ing Co.,  49  Fed.  496:  Taylor  v.  South- 
em,  etc..  R.  Co.,  13  Fed.  162,  4  Woods 
575. 

Cal. — Smith  v.  Martin,  135  Cal. 
247.  67  P  779;  Green  v.  Abletlne 
Medical  Co.,  96  Cal.  322,  31  P  100. 

D.  C. — ^Ambler  v.  Archer,  1  App. 
94. 


against  bona  fide  holders.**  Unreasonable  delay  of 
the  corporation,  dissenting  stockholders,  or  purchas- 
ers in  repudiating  the  transaction  after  knowledge 
of  the  facts  is  such  laches  or  acquiescence  as  will 
bar  ralief,""  esj>ecially  where  the  rights  of  innocent 
third  persons  have  intervened." 

[i  697]  e.  Stock  Fraudtileiitiy  Issned.  Stock 
fraudulently  issued  is  merely  voidable,  and  the  right 
to  object  thereto  is  lost  by  conduct  amounting  to 
ratification,  acquiescence,  or  estoppeL'**    Unreason- 


111. — ^Hisglns  ▼.  Lanslnvh,  154  111. 
301,  40  NB  362. 

La. — ^Wlsner  v.  Delhi  Ijand,  eto., 
Co..  46  La.  Ann.  1223,  IS  S  690. 

Mich. — ^Ten  E^ck  v.  Pontiac,  etc., 
R.  Co..  114  Mich.  494,  72  NW  362; 
Keeney  v.  Converse,  99  Mich.  316,  68 
2^W  325 

Mo. — Richard  Hanlon  Millinery  Ca 
v.  Mississippi  Valley  Trust  Co.,  251 
Mo.  553,  H8  SW  359;  Foster  v.  Bel- 
cher's Sugar  Reflnlng  Co.,  118  Mo. 
238,  24  SW  63;  Bucklew  v.  Pyron,  153 
Mo.'A.  673,  134  SW  1064*  Tredway 
V.  St.  Louis  Commercial  Agency,  13 
Mo.  A.   682. 

N.  J. — Arnold  v.  Searing,  78  N.  J. 
Eq.  146,  78  A  762:  New  Tork,  etc.. 
Tel.,  etc.,  Co.  v.  Great  Eastern  TeJ. 
Co.,  74  N.  J.  Eq.  221,  69  A  528  [aft 
75  N.  J.  Bq.  297  mem,  72  A  1119  mem, 
and  aft  75  N.  J.  Eq.  298  mem,  78  A 
1135  mem];  Arnold  v.  Searing,  73  N. 
J.  Eq.  262,  67  A  881;  Way  v.  Ameri- 
can Grease  Co.,  60  N.  J.  Eq.  ?63,  47 
A  44;  Knoop  V.  BohRirich,  49  N.  X 
Eq.  82,  23  A  118  [aft  50  N.  J.  'Bq. 
486  mem,  27  A  636  mem]. 

N.  T. — Drake  v.  New  York  Sub- 
urban Water  Co.,  26  App.  Dtv.  499, 
SO  NYS   826. 

Pa. — Shellenberger  r.  Patterson, 
1(8  Pa.  30,  31  A  943;  Jutte  v. 
Hutchinson,  29  PlttsbLegJNS  87  [aft 
189  Pa.  218,  42  A  123]. 

Wash. — SSggleston  v.  Pantages,  93 
Wash.  221,  160  P  426;  Davles  v. 
Ball,  64  Wash.  292,  116  P  888,  Ann 
Cas1914B  750. 

Wis. — First  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  86  NW  604,  87 
AniSR  841. 

Eng. — Penang  Fdy.  Co.  v.  Gardiner, 
[19131  S.  C.  1203. 

See  also  supra  f|  603,  609,  613.  648. 
[a]  BtooWioMT  slgaing  osrtllloat* 
at  teorvtazy.— A  stockholder  who  as 
cecretary  of  the  corporation  signed 
the  certificates  of  stock  Issued  Is 
thereby  estopped,  in  an  action  by 
hlm  to  cancel  a  sale  of  the  corporate 
property  on  the  ground  of  fraud. 
from  snowing  that  the  stock  voted 
at  a  meeting  to  ratify  the  sale  was 
fraudulently  Issued '  without  consid- 
eration. Wlsner  v.  Delhi  Land,  etc., 
Co.,  46  La.  Ann.  1223,  15  S  690. 

lb)  VsyiMm*  ia  property. — ^A 
stockholder  who  consents  to  payment 
by  another  in  property  cannot  after- 
ward compel  him  to  pay  cash.  Knoop 
V.  Bohmrlofa,  49  N.  J.  Eq.  82,  23  A 
118  [as  SO  N.  J.  Sq.  486  mem.  27  A 
116  m«m]. 


[c]  PayaMiit  la  money  ox  prop- 
ers'—el) A  stockholder  of  a  com- 
pany who  has  not  paid  for  his  stock 
In  money  as  required  by  Rev.  St.  { 
666,  Is  estopped  from  demanding  that 
the  other  stockholders  shall  be  com- 
pelled to  pay  for  their  stock  In  cash. 
Ambler  v.  Archer,  ,1  App.  (D.  C.)  94. 
(2)  Where  one  stockholder  agrees 
with  another  at  the  formation  of  a 
corporation  that  the  latter  may  pay 
for  his  stock  with  property,  and 
afterward  consents  to  the  Issue  of 
stock  in  execution  of  the  contract, 
allthough  the  corporation  Is  not 
bound  by  their  contract,  the  consent- 
ing stockholder  will  be  bound  by  It 
to  the  extent  of  depriving  him  of 
the  right  to  sue  to  compel  the  other 
stockholder  to  pay  for  his  stock  In 
money.  Knoop  v.  Bohmrich,  49  N.  J. 
Eq.  82,  23  A  118  [aft  50  N.  J.  Eq.  485 
mem,  27  A  636  mem]. 

[dl  la  Bsglaad;  estoppel  bjr  stats- 
meat  ia  shars  oertlfloates,< — (1)  In 
England  it  is  held  that  a  statement 
in  the  share  certlflcate  that  the 
shares  are  full  paid  will,  as  against 
persons  taking  the  certificates  In^ 
good  faith  ana  in  reliance  on  the 
certlflcate,  estop  the  corporation  and 
its  liquidator  from  saying  that  the 
shares  are  not  full  paid.  Penang 
Fdy.  Co.  V.  Gardiner,  [1913]  S.  C. 
1203;  Monarch  Motor  Car  Co.  v. 
Pease,  19  T.  L.  R.  148.  (2)  But  a 
statement  in  a  share  certlflcate  that 
the  shares  are  full  paid  will  not 
estop  the  liquidator  in  the  winding 
Up  of  the  company  from  denying  the 
sufllclency  of  the  filed  contract.  In 
re  African  Gold  Concessions,  etc., 
Co.,  [1899]  1  Ch.  414. 

[ej  Iro  estoppeL — (1)  But  pre- 
ferred stockholders  of  a  corporation,, 
who  became  such  under  an  agree- 
ment with  the  promoter  which  made 
no  reference  to  common  stock,  were 
not  estopped  to  attack  the  Issuance 
of  oommon  stock  without  considera- 
tion by  a  recital  in  the  certlflcate  of 
incorporation  that  the  capital  stock 
consisted  of  one  hundred  thousand 
shares  each  of  common  and  pre- 
ferred stock,  and  by  their  delay  after 
knowledge  of  such  recital  in  taking 
steps  to  cancel  such  common  stock, 
since  under  the  Corporation  Act  (P. 
L.  [1896]  p  283)  }  18,  providing  that 
the  preferred  stock  of  a  corporation 
must  not  exceed  two  thirds  of  its 
capital  stock,  the  agreement  with  the 
promoter  impliedly  contemplated 
such  common  stock,  and  the  pre- 
ferred stockholders  had  a  right  to 
assume  that  it  had  been  issued  for 
value.  Tooker  v.  National  Sugar 
Refining  Co.,  80  N.  J.  Eq.  306,  84  A 
10.  (2)  And  where  the  organizers 
of  a  corporation,  acting  as  its  stock- 
holders and  directors,  voted  to  Issue 
preferred  and  common  stock,  persons 
receiving  such  preferred  stock  in 
exchange  for  the  stock  of  corpora- 
tions absorbed  by  the  new  company 
were  not  precluded  from  attacking 
the  issuance  of  the  common  stock 
as  being  without  consideration,  on 
the  ground  that,  the  issuance  of  both 
kinds  of  stock  having  constituted 
a  single  transaction,  the  transaction 
was  either  wholly  valid  or  wholly 
invalid.  Tooker  v.  National  Sugar 
Reflnlng  Co.,  supra.  (3)  Where  an 
officer  of  a  corporation  procured,  in 
consideration  of  forged  securities, 
the  Issuance  of  paid-up  stock  to  a 
fictitious  person,  and  as  attorney  for 
the  fictitious  person  assigned  the 
stock  to  himself,  and  after  his  death 
his  wife  qualified  as  conununity 
survivor,   and   the   corporation   wlth- 
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out  knowing  the  facts  reissued 
paid-up  stock  to  her  which  she  sold 
and/disposed  of  the  proceeds,  and  the 
corporation  acted  as  her  agent  in 
the  sale  of  the  reissued  stock,  and 
she  was  Ignorant  of  the  facts,  and 
closed  the  administration  before  the 
expiration  of  the  year,  the  corpora- 
tion was  not  estopped  from  suing  her 
and  her  surety  for  the  damages. 
Huston  F.  &  M.  Ins.  Co.  v.  Swain, 
(Tex.  Civ.  A.)  114  SW  149. 

[f]  Plsdffs  for  ooxporats  dsW.— 
When  stock  was  Issued  on  the  vote  of 
directors,  and  used  by  them  as  a 
pledge  to  obtain  a  loan,  the  corpora- 
tion was  held  estopped  from  setting 
up  that  the  issue  of  unpaid  stock  is 
pi;ohiblted  by  the  constitution,  and 
the  holder  was  entitled  to  the  same 
t<f  the  extent  of  the  loan.  ^Gasquet 
V.  Crescent  City  Brewing  Co.,  49  Fed. 
496. 

38.  See  supra  9   636. 

39.  U.  S. — Callvada  Colonization 
Co.  V.  Hays,  119  Fed.  202;  Kimbell  v. 
Chicago  Hydraulic  Press  Brick  Co., 
119  Fed.  102,  55  CCA  162  [app  dism 
194  U.  S.  631,  24  SCt  858,  48  L.  ed. 
11581;  Taylor  v.  Southern,  etc.,  R. 
Co.,  13  Fed.  152,  4  Woods  575. 

111.— Higglns  V.  Lansingh,  164  111. 
301,    40    NB   362. 

Ky. — American  Wire-Nail  Co.  v. 
Baylcsa,  91  Ky.  94,  16  SW  10,  12 
Kyi,  694. 

Minn. — Olson  v.  State  Bank,  67 
Minn.  267,  69  NW  904;  Dunn  v.  Min- 
neapolis State  Bank,  69  Minn.  221, 
61  NW  27. 

-  Mo. — Foster  V.  Belcher's  Sugar  Re- 
fining Co.,  118  Mo.  238.  24  SW  63. 

Pa — Com.  V.  Reading  Tract.  Co., 
204  Pa  161,  53  A  755;  Jutte  V. 
Hutchinson,  189   Pa.  218,  42  A  123. 

Wash. — Eggleston  v.  Pantages,  93 
Wash.  221,  160  P  425. 

[a]  Ouomnstaaess  not  showlaff 
laebes. — ^But  It  was  held  that  a  delay 
of  eleven  years  by  stockholders  in 
bringing  an  action  to  cancel,  stock 
issued  without  consideration  did  not 
prevent  the  en^n^lng  of  relief  where 
stockholders  had  no  knowledge  of 
the  facts  during  the  interyal.  the 
stock  was  still  owned  by  the  original 
owner  and  his  children,  and  his  posi- 
tion had  not  been  changed  to  his 
detriment  In  the  meantime,  espe- 
cially where  the  transaction  had 
never  been  fully  consummated,  the 
stock  still  being  held  by  the  presi- 
dent of  the  corporation  as  trustee 
for  such  owner.  Tooker  v.  National 
Sugar  Refining  Co.,  80  N.  J.  Eq..306, 
84  A  10.     , 

40.  Com.'  V.  Reading  Tract.  Co., 
204  Pa.  161,  63  A  766. 

41.  La. — Wisner  v.  Delhi  Land. 
etc.,  Co.,  46  La.  Ann.  1223,  15  S  690. 

Minn. — St.  Croix  Lumber  Co.  v. 
Mittlestadt,  43  Minn.  .91,  44  NW  1079 
(stock  Issued  by  the  holders  of  a 
majority  of  the  stock  to  themselves 
at  par  value  when  its  value,  was 
above  par). 

N.  j: — Arnold  v.  Searing,  78  N.  J. 
Eq.  262,  67  A  881. 

N.  Y. — Drake  v.  New  York  Sub- 
urban Water  Co.,  26  App.  Div.  499, 
50  NYS   826. 

Oh. — Creed  ▼.  Lancaster  Bank,  1 
Oh.  St.  1. 

Wis. — Whitewater  Tile,  etc..  Mfg. 
Co.  V.  Baker,  142  Wis.  420.  125  NW 
984. 

[a]  OUwuBstaaoss  aot  nharmiat 
•a  sstoppsL— (1)  Where  an  officer  of 
a  corporation  procured,  in  considera- 
tion of  forged  securities,  the  issu- 
ance of  stoat  to  a  fictitious  person. 
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able  delay  or  laches,  especially  where  the  parties 
cannot  be  placed  in  statu  quo,  will  bar  relief.*'  But 
a  corporation  is  not  estopped  in  the  absence  of  negli- 
gence to  impeach  the  validity  of  an  unauthorized  issue 
of  shares  to  himself  by  its  president*'"  or  secre- 
tary."'* 

[i  698]  Q.  Certificates  of  Stock  and  Bights  and 
Remedies  on  Befusal  to  lasne — 1.  Definition  and 
Natnre  of  Certificate— a.   In  Oeneral    A  certificate 


of  stock  may  be  defined  as  a  written  instmment, 
signed  by  the  proper  oi&cers  of  the  corporation,  and 
usually  under  the  seal  of  the  corporation,  stating  or 
acknowledging  that  the  person  named  therein  is  the 
owner  of  a  designated  number  of  shares  of  its 
stock.*'  It  is  not  the  stock  itself,  but  merely  writ- 
ten evidence  of  the  ownership  thereof  and  of  the 
rights  and  liabilities  resulting  from  such  owner- 
ship.**   It  is  merely  the  paper  representative  of  an 


and  as  attorney  for  the  fictitious 
person  transferred  the  stock  to  him- 
self, and  after  his  death  his  widow 
qualifled  as  community  survivor, 
took  possession  of  the  stock,  and 
procured  new  stock  from  the  corpo- 
ration and  used  the  proceeds  for  the 
payment  of  debts  and  for  distribu- 
tion between  herself  and  heirs,  the 
corporation  was  not  estopped  from 
suing  the  survivor  and  her  surety 
for  the  damages  sustained,  although 
by  diligence  in  the  transaction  it 
might  have  discovered  the  facts  In 
the  lifetime  of  the  officer  or  prior  to 
the  reissuance  of  the  stock  to  the 
survivor  or  the  disposition  of  the 
proceeds,  as  an  estoppel  must  rest 
on  knowledge  of  the  fact,  or  knowl- 
edge of  facts  necessarily  amounting 
to  such  knowledge.  Houston  F.  £ 
M.  Ins.  Co.  V.  Swain,  (Tex.  Civ.  A.) 
114  SW  149.  (2)  In  Brooklyn  Cross- 
town  R,  Co.  V.  Strong,  75  N.  Y.  691. 
defendant  who  was  the  treasurer  of 
a  corporation  fraudulently  issued 
certain  stock  to  himself  and  was 
notified  soon  after  that  the  corpora- 
tion would  not  consent  to  the  same. 
Defendant  was  a  large  stockholder 
and  director,  and  while  he  remained 
such  no  action  was  taken  against 
blm,  and  an  adverse  report  of  an 
Investigating  committee  of  the  di- 
rectors was  not  acted  upon,  but  sub- 
oequently  the  stock  passed  into  the 
hands  of  a  bona  fide  purchaser.  It 
was  held  that  the  corporation  was 
not  estopped  by  the  delay  from  re- 
covering damages  from  defendant  for 
such  fraudulent  stock. 

4&  U.  'S. — Callvada  Colonization 
Co.  T.  Hays,  119  Fed.  202. 

Ky. — American  Wire-Nail  Co.  v. 
Bayless,  91  Ky.  94,  15  SW  10,  12 
KyLf  694, 

Minn. — ^Dunn  y.  Hinneapolis  State 
Bank,  S9  Minn.  221,  61  NW  27. 

Oh. — Creed  v.  Lancaster  Bank,  1 
Oh.  St.  1. 

Wash. — Krlsch  v.  Inter-State  Fish- 
eries Co.,  39  Wash'.  381,  SI  P  S56. 

48U.  Hill  V.  C.  F.  Jewett  Pub. 
Co.,  1«4  Mass.  172,  2S  NB  142,  26  Am 
»R  230,  IS  L.RA  193. 

4aH-  Cincinnati,  etc.,  R.  Co.  y. 
Urbana  Third  Nat.  Bank,  1  Oh.  Cir. 
Ct.  199,  1  Oh.  Cir.  Dec.  109;  Cincin- 
nati, etc.,  R.  Oo.  V.  Citizens'  Nat. 
Bank,  11  Oh.  Dec.  (Reprint)  50,  24 
ClncLBul  198. 

43.  U.  S. — Gibbons  v.  Mahon,  126 
U.  S.  549.  10  set  1067,  84  L..  ed.  626. 

Ind. — Markle  v.  Burgess,  178  Ind. 
26.  95  NE  308. 

Kan. — Ottawa  Mut.  Loan,  etc., 
Assoc.  V.  Merrlman,  67  Kan.  779,  74 
P  258. 

Mo.— Webb  City  Nat.  Bank  v. 
Newell-Morse  Royalty  Co.,  269  Mo. 
637,  168  SW  699. 

Oh. — Cincinnati,  etc,  R.  Co.-  ▼. 
Citizens'  Nat.  Bank,  11  Oh.  Dec.  (Re- 
print) 60,  24  ClncLBul  198;  Cincin- 
nati, etc.,  R.  Co.  V.  Urbana  Third 
Nat.  Banfc,  1  Oh.  Cir.  Ct  199.  1  Oh. 
Cir.  Dec.  109.  „ 

Wis.— Pietsch  y.  Krause,  116  Wis. 
344.  93  NW  9. 

Bng. — Shropshire  Union  R.,  etc., 
Co.  V.  Reg..  L.  R.  7  H.  L.  496. 

AMdcaaMltty  of  eMtUeata  see  in- 
fra J   1033. 

HetrotUhUltj  of  eortUloata  see  in- 
fra i  1034. 

44.  U.  S.-^RIchardson  v.  Shaw, 
209  U.  S.  366,  28  SCt  612,  62  L.  ed. 
836,  14  AnnCas  981;  Gibbons  v. 
Mahon,  126  U.  S.  649,  10  SCt  1057,  34 
L.    ed.    625;    McAllister    v.   Kuhn,    96 


V.  8.  87,  24  L.  ed.  616;  Farrington  v. 
Tennessee,  96  U.  S.  687,  24  L.  ed.  558; 
Van  Allen  v.  Assessors,  3  Wall.  673, 
18  L.  ed.  229;  Citizens'  Sav.,  etc.,  Co. 
V.  Illinois  Cent.  R.  Co.,  182  Fed.  607, 
105  CCA  146  Crev  173  Fed.  5561; 
Allen-West  Commn.  Co.  v.  Grumbles, 
129  Fed.  287,  63  CCA  401;  Merritt  v. 
American    Steel-Barge    Co.,    79    Fed. 

228,  235,  24  CCA  530;  Manhattan 
Beach  Co.  v.  Harned,  27  Fed.  484,  23 
Blatchf.  494;  Hubbell  v.  Drexel,  11 
Fefl.  115.  ^ 

Ala. — Hall  v.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  898,  66  S  235; 
Warrior  Coal,  etc.,  Co.  v.  Augusta 
Nat.  Bank,  63  S  997;  Grayson  v. 
Robertson,  122  Ala.  330,  25  S  229, 
82  AmSR  30;  Wilson  V.  Matthews,  32 
Ala.  332;  Cunningham  v.  Alabama  L. 
Ins.,  etc.,  Co.,  4  Ala.   662. 

Ariz. — Hook  V.  Hoffman,  16  Ariz. 
540,    147   P  722. 

C3al. — Cortelyou  v.  Imperial  Land 
Co.,  166  Cal.  373,  104  P  695;  Williams 
V.  Ashurst  Oil,  etc.,  Co.,  144  Cal. 
619,  78  P  28;  Craig  v.  Hesperla  Land, 
etc.,  Co.,  113  Cal.  7,  45  P  10,  54 
AmSR  .316,  36  LRA  306;  Barstow  v. 
Savage  Min.  Co.,  64  Cal.  388,  1  P  349, 
49  AmR  706;  Mitchell  v.  Beckman, 
64  Cal.  117,  28  P  110;  Atkins  v. 
Gamble,  42  Cal.  86,  10  AmR  282; 
Hawley  T.  Brumagim,  S3  Cal.  394: 
Majors  y.  Olrdner,  31  Cal.  A.  47,  159 
P  826;  Hughes  Mfg.,  etc.,  Co.  v.  Wil- 
cox, 13  Cal.  A.  22,  108  P  871. 

(;olo. — Ulylands  Canal,  etc.,  Co.  v. 
Wood,  66  Colo.  130,  136  P  1026; 
Mountain  Water  Works  Constr.  Co. 
V.  Holme,  49  Colo.  412,  113  P  601; 
Central  Sav.  Bank  v.  Smith,  43  Colo. 
90,  96  P  307;  Bills  v.  Gibbons,  26 
Colo.   A.    464,   146    P   286. 

Ga. — Fulgam  v.  Macon,  etc,  R.  Co., 
44  Oa.  697. 

lU. — Osgood    V.    Skinner,    211    111. 

229,  71  NEl  869:  Chandler  v.  Northern 
Cross  R.  Co.,  18  111.  190;  KImmel  v. 
Gray.  196  111.  A.  406;  Crowther  v. 
Bell,  190  IlL  A.  48;  Kelly  v.  KlUian, 
133  111.  A.  102;  Shirley  Farmers' 
Grain,  etc,  Co.  y.  Douglass,  130  III. 
A.  286;  Campbdll  v.  Morgan,  4  111. 
A.    100. 

Ind. — ^Markle  v.  Burgess,  176  Ind. 
26,  95  NE  308;  Lincoln  v.  State,  36 
Ind.  161;  Beaver  v.  HartsvlUe  Univ., 
34  Ind.  245;  Cincinnati,  etc.,  R.  Co. 
v.  Pearce,  28  Ind.  602;  New  Albany, 
etc.,  R.  Co.  v.  McCormlck,  10  Ind. 
499,  71  AmD  S37. 

Iowa. — In  re  Chilver,  145  Iowa  1, 
128  NW  743,  25  LRJ^S  384. 

Ky. — Rider  v.  John  G.  Delker  & 
Sons  Co.,  146  Ky.  634,  140  SW  1011, 
39  LRANS  1007;  Com.  v.  Peebles,  134 
Ky.  121,  119  SW  774,  23  LRANS 
1130,  20  AnnCas  724. 

La. — Cooper  v.  Jennings  Refining 
Co.,  118  La.  181,  42  S  766;  SInnot  v. 
Hibernla  Nat.  Bank,  106  La.  706,  30 
S  233;  Vaudry  v.  New  Orleans  Cotton 
Bxch.,    2   McG.    164. 

Me. — Bates  v.  AndToscoggln,  etc, 
R.  Co.,  49  Me.  491. 

Md. — Heller  v.  National  Mar.  Bank, 
89  Md.  602.  48  A  800,  7S  AmSR  212, 
46  LRA  438. 

Mass. — Bellows  Falls  tower  Co.  v. 
Com.,  222  Mass.  51,  109  NB  891,  Ann 
Casl916C  834;  Auld  v.  Caunt,  216 
Mass.  381,  108  NB  933;  Baker  v. 
Davie,  211  Mass.  429,  97  NE  1094,  37 
LRANS  944;  Old  Dominion  Copper 
Mln.,  etc.,  Co.  v.  Bigelow,  203  Mass. 
159.  89  NE  193,  40  LRANS  314; 
Field  V.  Pierce,  102  Mass.  263;  Ches- 
ter Glaj98  Co.  v.  Dewey,  16  Mass.  94, 
8  AmD  128. 


Minn. — Axford  v.  Western  Syndi- 
cate Inv.  Co.,   170  NW  587. 

Mo. — Williams  v.  Everett,  200  SW 
1045;  Webb  City  Nat.  BankT  v. 
Newell-Morse  Royalty  Co.,  259  Mo. 
637,  168  SW  699;  Armour  Bros.  Bank- 
ing Co.  v.  St.  Louis  Nat.  Bank,  113 
Mo.  12,  20  SW  690,  35  AmSR  691; 
Caffery  v.  Choctaw  Coal,  etc.,  Co.,  95 
Mo.  A.  174,  68  SW  1049;  Withers  v. 
Lafayette  County  Bank,  67  Mo.  A. 
116;  Watson  v.  Sidney  P.  Woody 
Printing  Co.,  56  Mo.  A.  146;  Vanstone 
V.  Goodwin,  42  Mo.  A.  39. 

Mont. — Cotter  v.  Butte,  etc..  Smelt- 
ing Co.,  31  Mont.  129,  77  P  509. 

Nebr. — Herrlck  v.  Humphrey  Hard- 
ware Co.,  73  Nebr.  809,  103  NW  685, 
119 -AmSR  917,  11  AnnCas  201. 

N.  •&— Manchester  St.  R.  Co.  v. 
Williams,  71  N.  H.  S12.  62  A  461. 

N.  J. — Clevenger  v.  Moore,  71  N.  J. 
L.  148,  58  A  88-  American  Pig  Iron 
Storage  Co.  v..  State  Bd.  of  Assess- 
ors, 66  N.  J.  L.  889,  29  A  160; 
Donnell  v.  Wyckoft,  49  N.  J.  L.  48, 
7  A  672;  Morris  v.  Hussong  Dyeing 
Mach.  Co.,  81  N.  J.  Bq.  266,  86  A 
1026;  Bljur  y.  Standard  Distilling, 
etc.,  Co.,  74  N.  J.  Ekj.  646,  70  A  934 
[afC  78  N.  J.  Eq.  682  mem,  81  A  1132 
mem];  New  York,  etc.,  Tel.,  etc.,  Co. 
v.  Great  Eastern  Tel.  Co.,  74  N.  J. 
Eq.  221,  69  A  628  [aff  75  N.  J.  Ea. 
297  mem,  72  A  1119  mem,  and  aff  '76 
N.  J.  Eq.  298  mem,  78  A  1136  memi; 
Graydon  v.  Graydon,  23  N.  J.  Ea.  229 
[rev  on  other  grounds  26  N.  J.  Eki. 
661]. 

N.  Y.— ^U.  S.  Radiator'  Corp.  v. 
State,  208  N.  Y.  144,  101  NE  783,  46 
LRANS  685  Jaff  161  App.  Div.  367, 
136  NYS  981];  Zander  v.  New  York 
Security,  etc.,  Co..  178  N.  Y.  208,  70 
NB  449.  102  AmSR  492;  In  re  Bron- 
son,  160  N.  Y.  1,  44  NE  707,  55  AmSR 
632,  84  LRA  238;  Francis  ▼.  New 
York,  etc,  R.  0>..  108  N.  Y.  93,  IB 
NB  192,  27  NYWklyDig  496;  CJer- 
maln  v.  Lake  Shore,  etc.,  R.  Co..  91 
N.  Y,  483;  Wheeler  v.  Millar,  90  N.  T. 
353,  16  NYWklyDle  513  [aff  34 
Hun  641,  12  NYWklyDig  463]; 
Burr  y.  Wilcox,  22  N.  Y.  661;  Rich- 
ards v.  Wells  E^rgo  Eixpress  (Jo.,  166 
App.  Dlv.  268,  141  NYS  806  [aft  216 
N.  Y.  645  mem,  110  NE  1048  memj; 
Lockwood  y.  U.  S.  Steel  Corp.,  153 
App.  Dlv.  666,  138  NYS  725  [rev  on 
other  grounds  209  N.  Y.  376,  103  N^ 
697,  LRA1916C  471];  Flour  City  Nat 
Bank  V.  Shire,  88  App.  Dly.  401,  84 
NYS  810  [aff  179  N.  Y.  687  mem.  72 
NB  1141  mem};  Peo.  v.  New  York 
Taxes,  etc.,  Comrs.,  40  Barb.  334; 
Arnold  v.' Suffolk  Bank,  27  Barb.  424; 
Buker  v.  Steele.  43  NYS  346;  Cross 
V.  Sackett.  6  AbbPr  247;  Johnson  v. 
Albany,  etc.,  R.  Co.,  40  HowPr  193. 

N.  C. — Misenhelmer  v.  Alexander, 
162  N.  C.  226,  78  SE  161;  Weaver 
Power  Co.  v.  Elk  Mountain  Mill  Co., 
164  N.  C.  76,  69  SE  747:  Powell  y. 
McMullan  Lumber  Co.,  168  N.  C.  52, 
68  SE  926,   927   [quot  CycJ. 

Oh. — Marble  v.  Vam  Wert  Nat 
Bank,  8  Oh.  Cir.  Ct.  464,  2  Oh.  Cir. 
Dec.  266;  Cincinnati,  etc,  R.  Co.  v. 
Urbana  Third  Nat  Bank,  1  Oh.  Cir. 
Ct.  199,  1  Oh.  Cir.  Dec.  109;  Cincin- 
nati, etc.,  R.  Co.  v.  Citizens'  Nat 
Bank,  11  Oh.  Dec.  (Reprint)  50,  24 
ClncLBul  198. 

Okl. — Cummings  v.  State,  47  Okl. 
627.  149  P  864,  LRA1916E  774. 

Or. — Beckwith  v.  Gallce  Mines  Co., 
60  Or.  542,  93  P  453,  16  LRANS  723; 
Budd  v.  Multnomah  R.  Co.,  12  Or. 
271,  7  P  99,   53  AmR  866. 


For  lata*  mmm,  OorwlopBMBts  and  tHumfm  in  the  law  see  cumufaitiye  Annotations,  same  title,  page  and  note  number. 
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incorporeal  right,  and  stands  on  a  footing  similar 
to  that  of  other  muniments  of  title.^ 

[}  699 J  b.  As  a  Contract  Certificates  of  stock, 
together  with  the  charter  or  articles  of  incorpora- 
tion and  the  statute  under  which  the  corporation 
was  oiganized,  are  evidence  of  a  contract  between 
the  corporation  and  the  persons  named  therein^or 
subsequent  holders  thereof  \)j  proj>er  assignment 
and  transfer,  and  between  the  various  stockholders, 
by  vhich  each  holder  is  the  owner  of  the  shares  of 
stock  represented  by  his  certificate,  and  entitled  as 
sach  to  participate  in  the  management  of  the  corpo- 
ration, in  surplus  profits,  and  upon  dissolution,  in 
all  of  its  assets  remaining  after  the  payment  of  iti 
debts.**  , 

[i  700].  &  As  Evidence  of  Indehtedness.  A  cer- 
tificate of  stock  is  not  evidence  of  an  indebtedness 
of  the  corporation  to  the  stockholder."  But,  as  we 
have  seen,  a  certificate  in  the  form  of  a  certificate 
of  stock  may  contain  provisions  making  the  holder 
a  creditor  of  the  corporation  and  not  a  stockholder.^ 

[i  701]    d.   As  a  Secnrity.    Certificates  of  stock 

Pa. — People's  Bank  v.  Kurts.  99  Pa. 
Hi,  44  AmR  112:  Neller  v.  Kelley, 
69  Pa.  403;  Henke's  App.,  10  Pa.  Cas. 


are  not  securities,  or  securities  for  money,  in  any 
proper  sense  of  the  word,  although  sometimes  de- 
scribed as  such  in  statutes  and  elsewhere;  "they 
are  simply  the  muniments  and  evidence  of  the  hold- 
er's title  to  a  given  share  in  the  property  and  fran- 
chises of  the  corporation  in  which  he  is  a 
member."** 

[$  702]  e.  As  a  Letter  of  Credit.  Certificates  of 
shares  of  corporate  stock  are  not  letters  of  credit 
or  in  the  nature  of  letters  of  credit." 

[i  703-705]  f.  As  Property.  It  has  been  said  that 
a  certificate  of  stock,  being  merely  the  symbol  or 
paper  evidence  of  the  ownership  of  shares  of 
stock,'^  is  not  in  itself  property  and  has  no  intrinsic 
value  disconnected  from  the .  stock  which  it  repre- 
sents;°'  but  as  it  undoubtedly  has  a  value  in  itself 
as  a  transferable  syn^bol  of  property  and  evidence 
of  the  holder's  right  and  title  as  a  stockholder,  like 
a.  n%otiable  instrument,  it  has  often  been  held  to 
be  in  itself  property  as  representing  the  stock  and 
ao  treated  for  many  'purposes.*"  The  certificate  of 
stock,  as  distinguished  from  the  shares  of  stock 


29S,  14  A  46;  Keystone  Wrapping 
Hach.  Co.  V.  Bromeler,  42  Pa.  Super. 
384;  wnils  V.  Fry.  13  Phlla  33;  Wil- 
lis V.  Philadelphia,  etc.,  R.  Co.,  6 
WklyNCas  461. 

R.  I.— Talbot  V.  Talbot.  82  R.  I. 
73.  78  A  535,  AnnCa«1912C  1221. 

S.  C. — Glenn  v.  Rosborougrh,  48  S. 
C.  272,  28  SB  811. 

Tenn. — Catea  v.  Baxter,  97  Tenn. 
443,  37  SW  219;  Toune  v.  South 
Tredegar  Iron  Co.,  86  Tenn.  189,  2 
SW  202,  4  AmSR  762;  Cherry  v. 
Frost,  7  Lea  1 ;  Unlpn  Bank  v.  State, 
9  Yerg.  490. 

Tex. — Teaman  v.  Galveston  City 
Co.,  167  SW  7X01  [answering  cert 
questions  (Civ.  A.)  172  SW  489];  Ft 
worth  Cattlemen's  Trust  Co.  v. 
Turner,  (Civ.  A.)  182  SW  438;  Pres- 
nall  T.  Stockyards  Nat.  Bank,  (Civ. 
A)  151  SW^  878. 

Wash. — ^Whitfield  v.  Nonparlel 
Cons.  Copper  Co.,  67  Wash.  286,  123 
P  1078,    41    L,RAN8   187. 

W.  Va. — Llpacomb  v.  Condon,  56 
W.  Va.  416,  426,  436,  49  SB  392,  107 
AmSR  938,  67  LRA  670  [quot  Cyc]; 
Cnunlish  v.  Shenandoah  Valley  R. 
Co..  40  W.   Va.   627,   22  SE  90. 

Wis. — Pietsch  V.  Krause,  116  Wis. 
344,  93  NW^  9. 

Bng. — ttongmtm  v.  Bath  Electric 
Tramways,  Ltd..  [1905]  1  Ch.  646. 

[a]  SBbBtttntloa  of  ourereiit  c«». 
tluate  by  yledffee  <nr  broker.— Since 
a  certificate  of  stock  is  not  the  prop- 
erty itself  but  jthe  evidence  of  the 
property  in  the  shares,  and,  as  one 
share  of  stock  is  not  different  in 
kind  or  quality  from  every  other 
share  of  the  same  issue  and  com- 
pany, the  return  of  a  ditterent  certi- 
ficate, or  the  right  to  substituti.  one 
certificate  for  another  ot  the  same 
number  of  shares,  is  not  a  material 
change  in  the  property  right  held  by 
a  broker  for  nls  customer  or  by  a 
pledgee.  Richardson  v.  Shaw,  209 
U.  S.  366,  28  set  612,  62  L,.  ed.  836. 
14  AnnCas  981;  Boylan  v.  Huguet,  8 
Nev.  846.     See  infra  {   1121. 

[b]  Isnu  of  oertUleate  not  a  tran»- 
!•»  of  tbotlk. — "The  issuing  of  the 
original  certificates  is  in  no  sense  a 
transfer  of  stock.  The  interest  of 
tne  parties  to  whom  they  are  issued 
Is  the  same  before  as  after  such 
lamie.  The  certificate  is  simply  a 
written  acknowledgment  by  the  com- 
pany of  the  Interest  of  the  subscrib- 
ers In  its  property  and  franchises." 
Burr  V.  Wilcox,  22  N.  T.   651,   556. 

AetioB  for  conTenrion  see  Trover 
Md  Conversion    [88  Cyc   20121. 

>«eet«tt3r   for  lame   of   aertlfloaita 
»e«  Infra  tf  710.  711. 
-  <S,    ind. — Markle  v.   Burgesa,   176 
Ind.  26,  96  KID  308,  309  (cit  Cyc]. 


Mo. — Watson  v.  Sidney  F.  Woody 
Printing  Co.,  66  Mo.  A.  146. 

N.  J.— Bijure  V.  SUndard  Distill- 
ing, etc.,  Co.,  74  N.  X  Eq.  646,  70  A 
934  [aff  78  N.  J.  Eq.  682  mem,  81  A 
1132  meml. 

N.  T. — Zander  v.  .New  York  Se- 
curity, etc,  Co.,  178  N.  T.  208,  70  NB 
449,  102  AmSR  492. 

S.  C— Connor  v.  Hillier,  45  8.  C  U 
193,  73  AmD  105. 

Tex. — ^Teaman  v.  Oalveston  City 
Co.,  167  SW  710  [answering  cert 
questions   (Civ.  A.)   173   SW  489]. 

48.  U.  S. — Gibbons  v.  Mahon,  126 
U.  S.  649,  10  set  1067,  34  Li.  ed.  526; 
McAllister  v.  Kuhn,  96  U.  S.  87,  24 
L.  ed.   816. 

Ala. — Hall  v.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  398,   56  S  236. 

Ind. — Markle  v.  Burgess,  176  Ind. 
26,    95   NE  308. 

Me. — Sweetslr  v.  Chandler,  98  Me. 
146.  66  A  684. 

Md. — Heller  v.  National  Mar.  Bank, 
89  Md.  602,  43  A  800.  73  AmSR  212, 
45   LRA   438. 

Mass. — Daley  v.  People's  Bldg.. 
Qtc,  Assoc  172  Mass.  633,  62  NE 
1090. 

N.  J.— Donnell  v.  WVckoft,  49  N. 
J.  L.  48,  7  A  672;  Pronlck  v.  Spirits 
Distributing  Co.,  68  N.  J.  Bq.  97,  42 
A   686. 

N.  T.— U.  S.  Radiator  Corp.  v. 
State,  208  N.  T.  144,  101  NE  783,  46 
LRANS  686  [aff  151  App.  Div.  387, 
136  NTS  981];  Burr  v.  Wilcox,  22 
N.  T.  551;  Heslln  v.  Eastern  Bldg., 
etc.,  Assoc  28  Misc.  376,  59  NTS  572 
[aff  81  App,  Div.  468.  70  NTS  612]; 
Kinnan  v.  Forty-Second  St.  R.  Co.,  1 
Misc.  467,  21  NTS  789  [aff  140  N.  T. 
183.  36  NE  498]. 

Oh. — Marble  v.  Van  Wert  Nat. 
Bank,  3  ph.  Cir.  Ct.  464,  2  Oh.  Cir. 
Dec.  266;'  Cincinnati,  etc.,  R.  Co.  v. 
Citisens'  Nat.  Bank,  11  Oh.  Dec.  (Re- 
print)   50,   24  ClncLBul  198. 

Or. — Beckwith  v.  Galice  Mines  Co., 
60  Or.  642,  93  P  463,  16  LRANS 
723. 

Tenn. — Cherry  v.  Frost,  7  Lea  1. 

W.  Va. — Lipscomb  v.  Condon,  56 
W.  Va.  416,  49  SE  392,  107  AmSR 
938,   67  LRA  870. 

See  also  supra  Jl  606,  698. 

[a]  Btlpnlailoni  bindliiff. — A  stipu- 
lation in  a  certificate  of  corporate 
stock  that  any  action  against  the 
corporation  shall  be  brought  In  the 
county  where  its  principal  office  is 
located  is  binding.  Heslin  v.  East- 
ern Bldg.,  etc.,  Assoc,  28  Misc.  378. 
•69  NTS  572  [aff  61  App.  Div.  468,  70 
NTS    612]. 

[b]  Snbject  to  oluatsr,  artloles, 
and  statnt*. — The  certificates  as  evi- 
dence of  a  contract  are  subject  of 
course  to  the  provisions  of  the  char- 
ter or  articles  of  incorporation  and 
the  statute  under  which  the  corpora- 


tion was  formed.     Daly  v.   People'r^ 
BIdgr.,  etc,  Assoc  172  Mass.  633,  62 
NB  1090.     Se6  infra  J  708. 

Vrefeorred  stook  see  supra  !  573  et 
seq. 

Bliarss  of  stock  •■  •  olioae  la  ao- 
tloa  see  supra  J  612. 

47.  Ga. — Coggeshall  v.  Georgia 
Land,  etc.,  Co.,  14  Ga.  A.  637,  82  NB 
166. 

Ky. — Smith  v.  Southern  Fdy.  Co., 
166  Ky.   208.   179  SW  206. 

Me. — Sweetslr  v.  Chandler,  98  Me. 
145.   66   A  .584. 

Md. — Heller  v.  National  Mar.. Bank. 
89  Md.  602.  43  A  800,  73  AmSR  212, 
46   LRA   438. 

N.  J. — Sklllman  v.  Wiegand,  64  N. 
J.  Eq.  198,  33  A  929. 

See  also  supra  SS  606,  611,  574. 

48.  See  supra  i  674. 

49.  Mechanics'  Bank  v.  New  York, 
etc.,  R.  Co.,  13  N.  Y.  599,  627  [quot 
with  appr  Atkins  v.  Gamble,  42  Cal. 
86,  10  AmR  282].  To  same  effect 
Barstow  v.  Savage  Min.  Co.,  64  Cal. 
388,  1  P  349,  49  AmR  705;  Hawley 
V.  Brumagim,  33  Cal.  894;  Hardeil>- 
bergh  v.  Bacon,  33  Cal.  366;  Fulgam 
V.  Macon,  etc,  R.  Co.,  44  Ga.  6»7;- 
Culp  V.  Mulvane,  66  Kan.  143,  71  P 
273;  Bates  v.  Androscoggin,  etc,  R. 
Co.,  49  Me.  491;  Vanatone  v.  Good- 
win, 42  Mo.  A.  S9;  Cross  v.  Sackett, 
6  AbbPr.  (N.  Y.)  247;  Lipscomb  v. 
Condon,  66  W.  Va.  416,  425,  435,  41 
SE  392,  107  AmSR  938,  67  LRA  670 
[quot  Cycl.     See  also  supra  )  511. 

50.  Mechanics'  Bank  v.  New  York, 
etc.,  R.  Co.,  IS  N.  Y.  599,  See  also 
supra  (511. 

51.  See  supra  9  698. 

82.  Ayres  v.  French,  41  Conn.  142; 
Morris  v.  Hussong  Dyeing  Mach.  Co., 
81  N.  J.  Eq.  256,  86  A  1026;  Btjur 
V.  Standard  Distilling,  etc.,  Co.,  74 
N.  J.  Eq.  546  70  A  934  [aff  78  N.  J. 
Eq.  682  mem,  81  A  1132  mem]: 
Pietsch  V.  Krause,  116  Wis.  344,  93 
NW  9. 

[a]  Tor  moat  pwpo»e»  it  is  not 
regarded  as  property.  Lipscomb  v. 
Condon,  66  W.  Va.  416,  49  SB  892, 
107  AmSR  938,   67  LRA  670. 

SS.  U.  S. — ^Merritt  v.  American 
Steel-Barge  Co.,  79  Fed.  228.- 24  CCA 
630. 

Ariz. — Hook  v.   Hoffman,   16   Axis.  ' 
640,   147   P  722. 

Ind: — Opperman  v.  CitiEens^  Banic, 
44  Ind.  A.  401.  86  NE  991. 

Ky.— Com.  V.  Peebles,  134  Ky.  121. 
119  SW  774,  23  LRANS  1130,  20  Ann 
Cas   724. 

La. — Sinnot  v.  Hibemia  Nat  Bank, 
105  La.  705,  30  S   233. 

Mass. — Bellows  Falls  Power  Co.  v. 
Com..  222  Mass.  61,  109  NB  891,  Ann 
Casl916C  834. 

Mich. — Daggett  v.  Davis,  63  Mich. 
35,  18  NW  548.  61  AmR  91;  Walker 
v.  Detroit  Transit  Co.,  47  Mioh.  338, 
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vhich  it  represents,  is  not  only  property,  but  is  tan- 
gible personal  property.**-" 

[$  706]  g.  As  ContinTiing  Affirmation  by  Corpo- 
ration of  Title  and  Interest  of  Holder.  A  certifi- 
cate of  stock  in  a  corporation,  stating  that  a  desig- 
nated person  is  owner  of  a  certain  number  of 
shares,  transferable  only  on  the  books  on  the  in- 
dorsement and  surrender  of  the  certificate,  is  a 
continuing  affirm  ation  of  the  ownership  of  the  per- 
son named  therein,  and  that  the  corporation  will  not 
transfer  the  stock  upon  its  books  until  a  surrender 
of  the  certificate,  and  that  the  owner  has  the  power 
and  right  to  transfer  and  sell  the  stock  until  such 
power  and  right  are  lawfully  terminated."*  It  is 
an  assurance  to  the  commercial  world  that  the  stock 
is  the  property  of  the  person  designated."  From 
this  it  follows  that  a  corporation  may  become  liable 
by  estoppel  to  innocent  third  persons  who  have 
been  induced  to  become  the  purchasers  of  its  share 
certificates,  although  unauthorized  and  fraudulently 
issued  by  its  ofleer,  either  to  the  extent  of  ad- 
mitting him  to  the  rights  of  a  stockholder  where  the 
issue  was  within  its  powers,  or  of  indemnifying  him 
with  respect  to  his  loss  where  the  issue  was  beyond 
its  powers,  and  even  where  it  was  withm  its 
powers.'"'  It  also  'follows  that  officers  of  a  corpo- 
ration who  sign  and  issue  certificates  of  its  stock 
in  the  usual  form,  stating  upon  their  face  that  the 
corporation  is  incorporated  according  to  the  laws  of 
a  particular  state,  and  that  the  stock  is  nonassess- 
able, thereby  represent  that  the  stock  is  not  spuri- 
ous or  invalid  because  of  their  known  acts  or  omis- 
sions, and  also  that  everything  has  been  done  which 
is  necessary  to  make  the  stock  rightfully  exempt 
froiii  further  assessment;  and  that  if  such  repre- 
sentations are  false  the  officers  will  be  liable  in 
damages  to  one  who  has  taken  the  certificates  in 
good  faith  and  for  value,  relying  upon  the  repre- 
sentations." 


[$  707]  h.  As  Eyidence  of  Vested  Bigbt.    The 

possession  of  a  share  certificate  is  an  evidence  of  a 
right  vested  in  the  holder  of  the  certificate  which 
the  law  will  protect.'^  If  -therefore  the  corporation 
assumes,  by'  a  by-law  or  otherwise,  to  divide  the 
shares  of  its  stock  already  sold  and  in  the  hands  of 
lawful  owners  into  two  classes,  and  to  give  to  one 
class  a  preference  over  others  in  sharing  in  the 
earnings  of  the  corporation,  this  act  will  be  void, 
unless  made  good  by  unanimous  consent;  and  this 
is  so,  although  the  equality  of  rights  in  the  shares 
of  the  company  was  fixed  by  a  by-law  existing  at 
the  time  when  the  purchaser  acquired  his  shares; 
for  such  a  by-law,  equally  with  a  charter  provision 
or  that  of  a  governing  statute,  enters  into  and 
fo,rms  a  part  of  his  contract." 

ninstrated  in  caae  of  Interest  bearing  certificates. 
Where  power  exists  to  issue  interest  bearing  cer- 
tificates, a  certificate  issued  in  the  ordinary  ftmn 
of  certificates  of  stock,  but  containing  a  promise  on 
the  part  of  the  corporation  to  pay  interest  thereon 
until  the  happening  of  a  specified  event,  constitutes 
the  person:  to  whom  it  is  issued  a  stockholder.  In 
such  a  case  the  corporation  cannot,  by  a  vote  of  the 
stockholders,  without  the  individutd  assent  of  the 
particular  holder,  oblige  him  to  receive  their  bond 
instead  of  money  for  the  interest  upon  such  cer- 
tificate." 

[$  708]  L  Is  Subject  to  lialiilities  and  Bnrdeiu 
Oreated  by  Ctoneral  Laws.  Share  certificates  are  of 
course  subject  to  such  limitations  and 'burdens  as 
are  created  by  general  laws  governing  the  corpora- 
tion." For  example,  if  a  public)  as  distinguished 
from  a  private,  statute  reserves  to  the  corporation 
a  lien  upon  its  shares  for  debts  due  by  the  stock- 
holders to  the  corporation,  whoever  purchases  such 
shares  takes  them  subject  to  this  right  of  lien,  al- 
though in  point  of  fact  he  may  be  ignbrant  of  the 
existence  of  the  statute."    And  the  covenants  of  a 


11  NW  187  (are  "paper  assets"  In 
the  hands  of  their  owner). 

N.  T. — Simpson  V.  Jersey  City  Con- 
tracting Co^  16S  N.  T.  19S,  S8  NB 
896,  SI  NTCivProc  286,  55  L.RA  796 
raff  47  App.  Dlv.  17,  61  NTS  108S. 
SO  NYClvProo  161];  Pajre  v.  Bogr- 
gess,  41  Misc.  46,  83  NTS  E69. 

Pa.— Neller  v.  Kelley,  69  Pa.  403. 

[a]  XUvstratUnw^— (1)  Thus  It  has 
been  held  that,  although  certificates 
of  corporate  stock  are  technically 
only  written  evidences  .  of  interests 
In  the  corporate  property,  they  are 
so  far  in  the  nature  of  chattels  that, 
when  certificates  of  stock  In  a  cor- 
poration' of  one  state  are  held  In 
pledge  or  as  collateral  In  another 
state,  the  courts  of  the  latter  may 
establish  a  lien  thereon  In  a  suit 
commenced  by  substituted  service, 
under  a  statute  authorising  such 
service  In  suits  to  establish  liens  on 

Kersonal  property  within  the  state, 
[erritt  v.  American  Steel-Barge  Co., 
79  Fed.  228,  24  CCA  630.  (2)  Stock 
certificates  may  be  made  in  some 
Jurisdictions  the  subject  matter  of 
a  suit  in  replevin.  Opperman  v. 
Citizens'  Bank,  44  Ind.  A.  401,  86  NB 
991.      See    Replevin    [84    Cyc    13671. 

(3)  And  if  such  certificates  are  dealt 
with  wrongfully  by  the  person  hay- 
ing the  possession  of  them,  an  action 
may  be  maintained  for  the  conversion 
thereof  (Neller  v.  Kelly,  69  Pa.  403), 

(4)  or  of  the  shares  of  stock  which 
they  represent  (McAllister  v.  Kuhn, 
96  U.  S.  87,  24  L.  ed.  616;  Payne  v. 
BUIot,  64  Cal.  339,  35  AmR  80;  Avres 
V.  FVench.  41  Conn.  142;  Condourls  v. 
Imperial  Turkish  Tobacco,  etc.,  Co., 
3  Misc.  66.  22  NTS  696).  See  Trover 
and  Conversion  [38  Cyc  2012J.  (B) 
They  are  the  subject  of  a  gift  'by  de- 


livery so  as  to  pass  title  to  the  stoelt 
to  the  donee.  Sinnot  v.  Hibemla 
Nat.  Bank,  106  La.  705,  SO  S  233. 
And  see  Gifts  [20  Cyc  1202,  1240]. 
(6)  In  some  states  certificates  of 
stock  in  a  foreign  corporation  are 
subject  to  garnishment  Puget  Sound 
Nat.  Bank  v.  Mather,  60  Minn.  S62. 
62  NW  396.  See  Qamishment  [20 
C^c  990].  (7)  In  some  jurisdictions 
they  are  subject  to  attadiment  If 
they  are  within  the  state,  although 
the  corporation  is  a  foreign  one. 
Simpson  v.  Jersey  City  Contracting 
Co..  166  N.  T.  193,  68  'NE  896,  31 
NTCivProc  286,  56  LRA  796  [aff  47 
App.  Dlv.  17,  61  NTS  1033.  30  'NT 
ClvProo  ■  161).  See  Attachment  f 
396.  (8)  And  in  most  jurisdictions 
they  are  the  subject  of  larceny. 
See  Larceny   [26  Cyc  18  et  seq]. 

54-67.  Hook  V.  Hoffman;  16  Ariz. 
640,  147  P  722;  Opperman  v.  Citizens' 
Bank,  44  Ind.  A.  401.  85  NE  991; 
Neller  v.  Kelley,  69  Pa.  408. 

68.  Colo. — Central  Sav.  Bank  ▼. 
Smith,  43  Colo.  90,  95  P  307. 

Minn. — Joslyn  v.  St.  Paul  Distil- 
ling Co.,  44  Minn.  183,  46  NW  337. 

Mo.— Webb  City  Nat.  Bank  v. 
Newell-Morse  Royalty  Co.,  259  Mo. 
637,  168  SW  699;  Keller  v.  Eureka 
Brick  Mach.  Mfg.  Co.,  43  Mo.  A.  84, 
11    LRA    472. 

N.  T. — Holbrook  ▼.  New  Jersey 
Zinc  Co.,  57  N.  T.  616;  Cross  y.  Sack- 
ett,  6  AbbPr  247. 

Oh. — Catisens'  Nat.  Bank  v.  Cincin- 
nati, etc,  R.  Co.,  9  Oh.  Dec  (Reprint)- 
147,  11  CIncLBul  86. 

Pa. — ^Klsterbock'B  App.,  127  Pa- 
601,  18  A  381,  14  AmSR  868. 

Wash. — 'Whitfield  v.  Nonpariel 
Cons.  Copper  Co.,  67  Wash.  286,  289, 


12S  P  1078,  41  LRANB  187  [cit  CycJ. 

W.  'Va. — ^Lipscomb  v.  CJondon,  68 
W.  Va.  416,  426,  436,  49  SE  392.  107 
AmSR  938,   67  LRA  670   [quot  CycJ. 

as.  state  V.  Baton  Rouge  Bank. 
125  La.  138,  51  S  96,  136  AmSR  S32: 
Joslyn  V.  St.  Paul  Distilling  Co.,  41 
Minn.  183,  46  NW  SS7;  WlUla  v.  Fry. 
13  Phlla.   (Pa.)   33. 

TO.  New  Tork,  etc  R.  Co.  v. 
Schuyler,  84  N.  T.  SO;  Jarvis  v. 
Manhattan  Beach  Co.,  63  Hun  362,  6 
NTS  70S;  LaBelle  Iron  Works  v. 
Quarter  Sav.  Bank,  74  W.  'Va.  589.  82 
6E  614,  617  [cit  Cyc'].  See  supra 
i  668  et  seq. 

71.  Wlndram  v.  French,  161  Mass. 
647,  24  NE  914,  8  LRA  760.  See 
supra  I  Id- 

78.  Kent  T.  QulcksUver  Hln.  Co, 
78  N.  T.  159.  See  also  supra  (}  698, 
699. 

78.  Kent.  y.  Quicksilver  Uin.  Co., 
78  N.  T.  169.  See  also  supra  If  66S, 
664. 

74.  McLaugtalln  y.  Detroit,  etc. 
R.  Co.,  8  Mich.  100  (holding  that  If 
a  railway  corporation  hajs  authority 
to  issue  such  a  certlfioate,  it  may 
ratify  one  which  has  been  issued 
without  authority,  and  that  It  is  suf- 
ficient evidence  of  such  ratlfica,tlon 
that  the  corporation,  at  a  regular 
meeting  of  the  stockholders,  passed 
a  resolution  for  the  payment.  In 
their  bonds,  of  interest  on  such  cer- 
tificate).    See  supra  i  587. 

75.  Hammond  v.  Hastings,  134 
U.  S.  401,  10  set  727,  33  L.  ed.  960; 
Daley  v.  People's  Blag.,  etc..  Assoc, 
172  Mass.  533,  52  NE  10»0.  See  also 
supra  {    699. 

78.  Hammond  v.  Hastings,  134 
U.  S.  401,  10  set  727,  33  L.  ed.  960. 
See  infra  i  1196. 


For  later  oasea,  dsrStopmsnts  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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certificate  of  stock  in  a  building  and  loan  asaocia^ 
tiott  are  subject  to  the  statute  under  which  it  is 
incorporated,  although  there  is  no  express  stipula- 
tion to  that  effect.^'  , 

li  709]  j.  Presumption  of  Validity  and  Owner- 
ship. A  certificate  of  'stock  is  prima  facie  evidence 
both  of  the  validity  of  the  issue  of  the  stock/'  and 
of  the  ownership  of  the  shares  represented  thereby 
by  the  person  designated  in  the  certificate  or  the 
subsequent  holder  thereof  under  a  proper  indorse- 
ment and  transfer."  And  of  .course,  where  a  stock 
(ertifieate  is  issued  to  and  receipted  for  by  a  person, 
the  presumption  is,  in  the  absence  of  any  contrary 
showing,  that  he  is  the  owner  of  the  stock.*"  But, 
except  for  purpwses  of  an  estoppel  as  against  bona 
fide  purchasers,^*  such  certificates  are  no  more  than 
prima  facie  evidence  either  of  the  validity  of  the 
issue,**  or  of  the  stockholder's  title."  Where  stock 
is  traded  for  property,  the  certificate  being  sur- 
rendered and  a  new  certificate  issued,  the  mere  fact 

T7.  Daley  v.  People's  Bide.,  etc., 
Assoc,  172  Mass.  B33.  62  NE  1090. 

78.  Harriage  v.  Daley,  121  Ark. 
23,  180  SW  333;  Hall  V.  Rose  Hill, 
etc..  R.  Co.i_70  111.  673:  Smock  v. 
Henderson,  wils.  (Ind.)  241;  Matter 
of  Seneca  OU  Co.,  153  App.  DiT.  594, 
138  NTS  78;  Mackenzie  v.  Monarch 
L.  Asstir.  Co.,  46  Can.  S.  C.  232  [rev 
33  Ont.  L.  342,  18  OntWR  326]. 

79.  Iowa. — Courtright  v.'  Deeds,  87 
Iowa  603. 

Mich. — ^Walker  v.  Detroit  Transit 
R.  Co..  47  Mich.  338,  11  NW  187. 

N.  J. — Broadway  Bank  v.  McElrath, 
13  N.  J.  Eq.   24. 

N.  T. — ^Hannahs  v.  Hammond  Type- 
writer Co.,  158  App.  DIv.  620,  143 
NTS  939. 

N.  C. — Misenheimer  v.  Alexander, 
162  N.  C.  22«.  78  SB  161. 

Ont. — liorsch  v.  Shamrock  Cona. 
Mines,  Ltd..  39  Ont.  L.  316. 

And  see  supra  9  698. 

Pnmmptioii  of  txmnsfer  Mid 
ownenUp  of  lioUlar  of  oertlflcate  see 
Infra  !   1272. 

80.  Gillett  T.  Chlcatro  Title,  etc., 
Co.,  230  111.  373,  82  NB  891  [foil  Kent 
V.  Chicago  Title,  etc.,  Co.,  230  III. 
49S,  82  NE  911;  Nelson  v.  Chicago 
Title,  etc.,  Co.,  230  111.  440,  82  NB 
9111. 

n.  See  supra  |}  668  et  seq,  687 
et  seq.  706. 

83.  Hall  v.  Rose  Hill,  etc,  R.  Co., 
70  111.  673;  Mackenzie  v.  Monarch  V. 
AsBUT.  Co.,  45  Can.  S.  C.  232  [rev  23 
Ont.  L.  342,  18  OntWR  826]. 

83.  Courtright  v.  Deeds,  37  Iowa 
603;  Walker  v.  Detroit  Transit  R. 
Co..  47  Mich.  338,  11  NW  187:  Broad- 
way Bank  v.  McElrath.  13  N.  J.  Eq. 
24. 

83^4.  Mooringsport  OU  Co.  v.  Al- 
dridge,  (Tex.  Civ.  A.)  198  SW  400. 

Bt  Tyson  v.  Qeorge's  Creek  Coal, 
etc.,  Co.,   115  Md.   664,   81  A  41. 

8S.  Hedge  v.  Qlbson.  58  Iowa  666, 
12  NW  7^3 ;  Lawrence  v.  Smith,  60 
Iowa  703;  Cooper  t.  McKee,  49  Iowa 
286;  Courtright  v.  Deeds,  87  Iowa 
603. 

88.  See  infra  $  711. 
•  87.  U.  S.— Thayer  V.  Butler,  141 
V.  S.  234,  11  set  987,  86  L.  ed.  711; 
Paciflo  Nat.  Bank  v.  Eaton,  141  U.  S. 
227,  11  set  984,  36  L.  ed.  702;  Haw- 
ley  V.  Upton,  102  U.  S.  314,  26  L.  ed. 
179;  Webster  v.  Upton,  91  U.  S.  65, 
23  L.  ed.  884;  Upton  v.  Tribllcock, 
»1  U.  S.  46,  £3  L.  ed.  203;  Clark  v. 
Hamilton,  217  Fed.  229.  133  CCA  223 
(dictum);  In  re  Orand  Rapids  Fur- 
niture Agency,  209  Fed.  4  83;  Citizens 
Sav.,  etc.,  Co.  v.  Illinois  Cent.  R.  Co., 
182  Fed.  607,  106  CCA  146  [rev  173 
Fed.  B56];  Pendery  v.  Carleton,  87 
Efd.  41,  80  CCA  610;  Parrar  v. 
Wallcer,  8  F.  Ca&  No.  4,679,  8  Dili. 
iU  note. 

_Ala. — Jefferson    County     Bank    v. 
Compton,  ,192    Ala.     16,     68     S     261; 


that  the  new  certificate  was  signed  by  the  president 
did  not  prove  that  the  stock  was  then  owned  by  the 
company  instead  of  by  the  president  individually.**** 

Stock  issued  to  "H.,  Agent,"  is  presumably  held 
by  him  as  agent  for  another,  the  word  "agent" 
prima  facie  not  being  descriptio  persooas.*^ 

[$  710]  2.  Necessity  for  Certificate — a.  In  Gen- 
eral. Unless  the  statute  otherwise  provides  in  ex- 
press termq,"  and  subject  to  qualification  by  express 
agreement  and  in  the  case  of  contracts  for  the  sale 
of  stock  and  subscriptions  for  preferred  stoek,^'  the 
general  rule  is  that  it  is  not  essential  that  a  certifi- 
cate 0%  stock  shall  have  issued  in  order  to  create  the 
relation  of  stockholder  and  confer  all  the  rights  and 
impose  all  the  liabilities  of  a  stockholder,  provided 
a  contract  to  take  stock  has  been  duly  made,  or 
provided  the  rights,  privileges,  and  emoluments  of 
a  stockholder  have  been  enjoyed  with  the  consent 
of  the  corporation,  so  that  such  a  contract  must  be 
implied  ;*'  since,  as  we  have  already  seen,  a  certifi- 


Harton  v.  Johnston,  166  Ala.  317,  61 
S  992;  Frenkel  v.  Hudson,  82  Ala. 
158,   2  S  758,  60  AmSR  736. 

Ark. — Blscoe  v.  Tucker,  11  Ark. 
146. 

Cal. — Cortelyou  v.  Imperial  Land 
Co.,  166  Cal.  373,  104  P  696;  Paclflc 
Fruit  Co.  V.  Coon,  107  Cal.  447,  40 
P  642;  Mitchell  v.  Beckman,  64  Cal. 
117,  28  P  110;  Malors  v.  Girdner,  31 
Cal.  A.  47,  159  P  826;  Hughes  Mfg., 
etc,  Co.  v.  Wilcox,  13  Cal.  A.  22,  1()8 
P  871:  San  Francisco  Commercial 
Agency  v.  Miller,  4  CaL  A.  291,  87  F 
630. 

Colo. — LUylands  Canal,  etc.,  Co.  v. 
Wood,  66  Colo.  130,  142,  136  P  1028 
[quot  Cyc];  Mountain  Water  Works 
Constr.    Co.    v.   Holme,    49    Colo.    412, 

113  P  501. 
Ga. — Rogers  v.  Burr,   106   Ga.  432, 

31  SE  438,  70  AmSR  60;  Fulgam  v. 
Macon,  etc.,  R.  Co.,  44  Ga.  597. 

III. — Corwith  V.  Culver,  6v  111.  602; 
Chandler   v.    Northern   Cross   R.    Co., 

18  III.  190;  Klmmel  v,  Gray,  196  111. 
A.  406;  Crowther  v.  Bell,  190  111.  A. 
48;  Kelly  v.  Kiliian.  133  111.  A.  102; 
Colton  V.  Williams    65   111.   A.   486. 

,Ind. — Butler    Univ.    v.    Scoonover, 

114  Ind.  381,  16  NE  642,  6  AmSR  627; 
Hazelett  v,  Butler  Univ.,  84  Ind.  230; 
Lincoln  V.  State,  36  Ind.  161;  Harts- 
ville  Univ.  T.  Hamilton,  84  Ind.  506; 
Beaver  v.  HartsvUIe  Univ.,  34  Ind. 
246;  Beckett  v.  Houston,  32  Ind.  393; 
Cincinnati,  etc.,  R.  Co.  v.  Pearce,  28 
Ind.  502;  New  Albany,  etc,  R.  Co.  v. 
Mccormick,  10  Ind.  499,  71  AmSR 
377. 

Iowa. — In  re  Culver,  145  Iowa  1, 
123  NW  743,  26  LRANS  384;  Teeple 
v.  Hawkeye  Gold  Dredging  CO.,  137 
Iowa  206,  114  NW  906;  Waukon,  etc., 
R.  Co.   v.   Dwyer,  49  Iowa  121. 

Ky. — Inatone  v.  Frankfort  Bridge 
Co.,  2  Bibb  576,  6  AmD  638;  Drury 
y.   McCracken,  14  KyL  208. 

La. — Fairfax  v.  Bloch.  130  La.  761, 
68  S  563;  Cooper  v.  Jennings  Refin- 
ing Co..   118   La.   181,   42   S  766. 

Me. — Bates  v.  Androscoggin,  etc., 
R.  Co.,  49  Me.  491:  Chaffln  v.  Cura- 
mings,  37  Me.  76;  Agricultural  Bank 
V.  Wilson,  24  Me.  273;  Agricultural 
Bank  v.  Burr,  24  Me.  ^56. 

Md. — Baltimore  City  Pass.  B'.  Co. 
IV.  Hambleton,   77  Md.   341,  26  A  219. 

Mass. — Auld  v. '  Caunt,  216  Mass. 
381,  103  NE  933;  Kennedy  v.  Hodges, 
215  Mass.  112,  102  NE  432;  Old  Do- 
minion Copper  Mln.,  etc.,  Co,  v.  Bige- 
low,  203  Mass.  159,  89  NE  193,  40 
LRANS  314:  Field  v.  Pierce,  102 
Mass.  253;  Chase  v.  Merrimack  Bank, 

19  Pick.  564,  31  AmD  163:  Hussey  v. 
Manufacturers',  etc..  Bank,  10  .  Pick. 
415;  Chester  Glass  Co.  v.  Dewey,  16 
Mass.    94,   8  AmD   128. 

Minn.— -Skluzacek  v.  Fossum,  139 
Minn.  498,  166  NW  124;  Holland  v. 
Duluth  Iron  Mln.,  etc,  Co.,  66  Minn. 
324,  68  NW  60,  60  AmSR  480. 


Mo. — Williams  v.,  Everett,  200  SW 
1046;  Schaeffer  v.  Missouri  Home  Ins. 
Co.,  46  Mo.  248;  Business  Men's  As- 
soc. V.  Williams,  137  Mo.  A.  676,  589, 
119  SW  489  [clt  Cyc];  Kimball  v. 
Davis,  62  Mo.  A.  194. 

Mont. — Cotter  v.  Butte,  etc.,  Smelt- 
ing Co.,  31  Mont.  129,  77  P  609. 

N.  H. — Haynes  v.  Brown,  36  N.  H. 
645;  Chesley  v.  Pierce,  32  N.  H.  888. 

N.  J. — Robson  V.  C,  Ei.  Fenniman 
Co.,  86  A  366;  American  Pig  Iron 
Storage  Co.  v.  State  Bd.  of  Assessors, 
56  N.  J.  L.  389,  29  A  160;  Fidelity 
Trust  Co,  V.  Federal  Trust  Co.,  87 
N.  J.  Eq.  650,  100  A  616;  Bijur  v. 
Standard  DistiliinK,  etc.,  Co.,  74  N.  J. 
Eq.  646,  70  A  934  [aff  78  N.  J.  Eq.  682 
mem,  81  A  1132  meml;  New  York, 
etc,  Tel.,  etc.,  Co.  v.  Great  Eastern 
Tel.  Co..  74  N.  J.  Eq..  221,  69  A  628 
[air  76  N.  J.  Eq.  298  mem,  78  A  1135 
mem,  and  ail  75  N.  J.  Eq.  297  mem, 
72  A  1119  mem];  Curtis  v.  Crossley, 
69  N.  J.  Bq.  368,  46  A  905. 

N.  T. — U.  S.  Radiator  Corp.  v. 
State,  208  N.  T.  144,  101  NE  783,  46 
LRANS  586;  Zander  v.  New  York 
Security,  etc.,  Co.,  178  N.  Y.  208,  70 
NB  449,  102  AmSR  492;  Burr  v.  Wil- 
cox. 22  N.  Y.  661  [aff  6  Barb.  198]; 
Dickerson  v.  Appleton,  123  App.  Div, 
903,  108  NYS  293  [aff  195  N.  Y.  507, 
88  NB  1117];  Flour  City  Nat.  Bank 
V.  Shire,  88  App.  Div.  401,  84  NY9 
810  [aff  179  N.  Y.  687  mem,  73  NB 
1141  mem];  Buker  v.  Steele^  43  NYS 
346;  McComb  v.  Cordova  Apartment 
Assoc,  10  NYS  652;  MoComb  v. 
Barcelona  Apartment  Assoc,  10  NYS 
546  [aff  134  N.'Y.  698  mem,  31  NB 
613.  4  Silv.  Sup.  682]. 

N.  C. — ^Misenheimer  y.  Alexander, 
162  N.  C.  226,  78  SB  161;  Weaver 
Power  Co.  v.  Elk  Mountain  Mill  Co., 
154  N.  C.  76,  89  SE  747;  Powell ,v. 
McMuIlan  Lumber  Co.,  163  N.  C.  68, 
68   SB  926,   927    [quot  CycJ. 

Okl. — Cummlngs  v.  State.  47  Okl. 
627,  149  P  ^64,  866,  LRA1916B  774 
[clt  Cyc]. 

Pa. — Philadelphia,  etc.,  8S.  Co.  v. 
Clark,  69  Pa.  Super.  416;  Keystone 
Wrapping  Mach.  Co.  v.  Bromeler,  48 
Pa.  Super.  384;  Donaldson  v.  Raben- 
hold.   23  Pa.  Dlst.   795. 

S.  C. — Glenn  v.  Rosborough,  48  S. 
C.  272.  26  SE  611. 

S.  D. — Ege  V.  CentervlUe  TeU 
Exch.  Co.,  33  S.  D.  648,  147  NW  70. 

Tenn. — Cartwright  v.  Dickinson,  88 
Tenn.  476,  12  SW  1030,  17  AmSR  910, 
7  LRA  706. 

Tex. — ^Yeaman  v.  Galveston  City 
Co..  167  SW  710  [answering  cert 
questions  (Civ.  A.)  173  SW  489];  Rio 
Grande  Cattle  Co.  v.  Burns,  82  Tex. 
60,  17  SW  1043:  Hamilton  v.  James 
A.  Cushman  Mfg.  Co.,  16  Tex.  Civ. 
A.  338.  39  SW  641. 

W.  Va. — Lipscomb  y.  Condon,  56 
W.  Va.  416,  426,  435,  49  SB  392.  107 
AmSR  938,  67  LRA  670   [quot  Cyc]; 
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cate  of  stock  is  not  the  stoek  itself,  bat  is  merely 
representative  thereof  and  evidence  of  the  title 
thereto." 

[f  711]  b.  Oonsflanences  of,  and  Exceptions  to, 
Btde.  lS:om  the  doctrine  stated  in  the  preceding 
section  it  follows,  in  the  absence  of  charter  or  statn- 
tory  provision  or  agreement  to  the  contrary,  that 
an  owner  of  shares  without  a  certificate  may  vote 
at  corporate  elections,"^  and  may  as  a  stockholder 
give  the  consent  required  by  statute  to  validate  a 
mortgage  or  other  corporate  act;°°  that  a  receipt  for 
a  subscription  to  stock  of  a  corporation  in  process 
of  organization  has  the  same  effect  as  a  ^certifi- 
cate;* that  the  issue  of  a  certificate  is  not  neces- 
sary to  render  a  subscriber  and  stockholder  liable 
on  his  subscription  to  the  corporation  or  its 
representative  or  to  its  creditors  in  equity  or 
under  a  statute,*'  or  -on  a  note  given  in  pay- 
ment of  a  subscription;*'  that  a  vested  subscription 
right  is  assignable  by  the  subscriber  although 
no  certificate  of  stock  has  been  issued,**  and 
that  there  may  be  an  equitable  assignment  and 
transfer  of  stock  which,  if  recog^zed  by  the 
corpraration,  will  constitute  also  a  legal  transfer, 
without  the  delivery  of  any  certificate,  and  even 
without  any  certificate  having  been  issued  by 
the  corporation;*''  that  an  agreement  to  give  stock 
in  a  proposed  corpoxation  upon  its  organization 
in  exchange  for  property  is  sufBciently  complied 
with  by  entering  the  stock  on  the  books  of  the 
corporation  in  the  name  of  the  person  with  whom 
the  agreement  is  made,  without  g^iving  him  a 
certificate  of  stock;**  that  one  conveying  an  inter- 
est in  a  mining  claim  to  a  corporation,  with  an  . 
agreement  to  take  a  certain  part  of  its  stock  in 
payment,  thereby  acquires  an  equitable  interest  in 
the '  stock,  so  that,  although  a  certificate  is  never 
issued  to  him,  he  becomes  entitled,  on  a  sale  of  the 
property  by  the  corporation,  to  a  proportional  part 
of  the  proceeds;*^  that  when  land  is  conveyed  by  a 
stockholder  to  a  corporation  in  payment  of  his 
subscription  to  the  capital  stock,  this  constitutes  the 
company  a  purchaser  for  valuable  consideration, 
whether  certificates  of  stock  are  issued  to  him  or 
not;**  that  failure  of  a  corporation" to  issue  a  cer- 


tificate of  stock  to  a  stockholder  is  no^defense  in  an 
action  by  the  corporation  against  him  for  money 
loaned ,  and  that  money  sent  to  a  corporation  in 
payment  of  a  subscription  does  not  cease  to  be  a 
payment  or  create  a  debt  on  the  part  of  ,th^  com- 
pany because  it  neglects  to  deliver  the  certificate  of 
stock  or  even  to  give  a  receipt.^ 

Taxation.  Stock  subscribed  for  is  corporation 
stock  within  the  meaning  of  a  statute  authorizing 
the  taxation  of  such  stock,  although  no  stock  cer- 
tificate has  been  issued.* 

Existence  and  validity  of  corporation.  In  the 
absence  of  statutory  provision  to  the  contrary  the 
existence  of  a  corporation,  the  validity  of  its 
organization,  or  its  right  and  capacity  to  exercise 
the  corporate  ^powers  are  in  no  way  affected  by  a 
failure  to  issue  certificates  of  stock  to  the  stock- 
holders.* 

Exceptions  to  mle.  The  rule  that  issue  or  tender 
of  a  certificate  of  shares  is  not  necessary  to  render 
one  a  stockholder  in  a  corporation,  with  all  the 
rights  and  subject  to  all  the  liabilities  of  a  stock- 
holder, does  not  apply,  of  course,  in  the  absence 
of  an  estoppel,*  where  there  is  an  agreement'  or 
an  express  charter  or  statutory  provisions*  to  the 
contrary.  Nor  does  the  rule  apply  to  subscriptions 
for  preferred  stock,'  or  to  contracts  for  the  sale  of 
stock  by  the  corporation  as  distinguished  from  sub- 
scriptions.* 

Rule  as  between  broker  and  client.  As  between 
a  broker  to  purchase  stock  in  a  corporaMon  and  his 
client,  the  contract  of  the  broker  is  not  ordinarily 
performed  by  a  purchase  and  tender  of  anything 
less  than  a  valid  certificate  of  stock.*  But  the  un- 
derstanding and  agreement  between  the  parties  may 
change  this  rule.**^ 

[i  712]  S.  Bight  to  Certificate.  The  right  of  a 
subscriber  to  the  shares  of  a  corporation,  or  of  one 
contracting  to  purchase  shares  from  the  corpora- 
tion, to  a  certificate  evidencing  his  title  depends 
of  course  upon  his  performance  of  his  contract  of 
subscription  or  purchase  according  to  its  terms  or 
lawful  implications  and  upon  the  legality  of  the 
contract."  Ordinarily  paym«it,  whether  in  money, 
property,  construction  work,  or  the  performance  of 


Crumllsh  v.  Shenandoah  Valley  R. 
Co..  40  W.  Va.  627,  22  SB  90. 

Wis. — ^Wells  V.  Green  Bay,  etc.. 
Canal  Co.,  90  Wis.  442,  64  NW  69. 

B.  C. — Graham  Island  Collieries 
Co.  V.  McLeod,  11  DomLiR  SSS. 

Man. — Fox  v.  Selkirk  Land,  etc., 
Co.,  22  Man.  773;  In  re  Kootenay  Val- 
ley Fruit  Lands  Co.,  Ig  WestLR  145. 

Ont— Hill's  Case,  10  Ont.  L.  601.  6 
OntWR  606;  In  re  Haggart  Bros. 
Hfg.  Co.,  19  Ont.  A.  E82:  Denison  v. 
Lesslie,  43  U.  C.  Q.  B.  22. 

Que. — Boulet  T.  Hudon,  51  Que.  Su- 
per. 29. 

[a]  naclnff  In  position  to  demand 
esrtuloftte. — ^A  contract  to  deliver  a 
certain  number  of  shares  has  been 
held,  under  particular  circumstances, 
to    be    fuiniled,    where     the     obligor 

S laces   the   obligee   in   a   position   to 
emand  the  certlflcate  from  the  cor- 
poration.    Field  V.  Pierce,  102  Mas& 
253. 
as.    See  supra  S  608- 

89.  See  Infra  t  1385. 

90.  McComb  v.  Barcelona  Apart- 
.ment  Assoc,  10  NTS  646  [aff  184  N. 

T.  598  mem,  31  NE  813,  4  Silv.  A. 
682];  Bge  V.  Centerville  Tel.  Exch. 
Co.,  33  8.  D.  648,  147  NW  70. 

91.  Fairfax  t.  Bloch,  130  La.  761, 
58  S  663. 

93.     See  Infra  XII,  D. 

93.  See  infra  S  862. 

94.  See  Infra  j  921. 

95.  See  infra  |  1043. 


90.    Field  V.  Pierce.  102  Mass.  263. 

97.  Pendery  ▼•  Carleton,  87  Fed. 
41,  30  CCA  610. 

98.  Frenkel  v.  Hudson,  82  Ala.  168, 
2  S  768,  60  AmR  736. 

99.  Hazelett  v.  Butler  Univ.,  84 
Ind.  280. 

1.  Cooper  T.  Jennings  Refining 
Co.,  118  La.  181,  42  S  766. 

>.  American  Pig  Iron  Storage  Co. 
T.  State  Bd.  of  Assessors,  66  N.  J.  L. 
389,  29  A  160. 

3.  Harton  v.  Johnston,  166  Ala. 
317,  61  S  992:  Powell  v.  McMullan 
Lumber  Co.,  163  N.  C.  52,  68  SB  926; 
Cummings  v.  State,  47  Okl.  627,  149 
P  864.  LRA1915B  774  (holding  that 
the  fact  that  certificates  have  not 
been  issued  to  stockholders  does  not 
affect  their  right  to  adopt  by-laws); 
Hamilton  t.  James  A.  Cushman  Mfg. 
Co.,  15  Tex.  Civ.  A.   338,  89  SW  641. 

4.  See  infra  i  1273. 

6.  See  infra  S  824. 
e.     See  supra  S   710. 

7.  See  Infra  J  825. 

8.  See  infra  !   826. 

9.  Ound  V.  Logan,  187  Fed.  932, 
109  CCA  664  (holding  that  under  a 
statute  providing  that  every  stock- 
holder shall  have  a  certlflcate  signed 
by  the  president  and  treasurer  cer- 
tifying the  number  of  shares  owned 
by  him  in  the  corporation,  a  pur- 
chaser of  shares  is  ordinarily  en- 
titled to  a  valid  stock  certificate 
properly  executed,  and  therefore    an 


order  to  a  broker  to  purchase  stock 
Is  not  ordinarily  fulfilled  by  a  deliv- 
ery of  a  temporary  receipt  for  stock 
subscriptions,  certifyin'g  that  the 
person  named  is  the  owner  of  the 
stated  number  of  shares  fully  paid, 
and  that  a  certlflcate  therefor  will 
be  issued  when  engraved  and  ready 
for  delivery,  on  presentation  of  the 
receipt). 

10.  Ound  T.  Logan,  187  Fed.  932, 
109  CCA  664. 

11.  Cal. — ^Williams  v.  Ashurst  Oil, 
etc,  Co.,  144  Cal.  619.  78  P  28. 

Del. — Orone  v.  Bconomic  L.  Ins. 
Co.,  80  A  809. 

Mass. — Smith  ▼.  Franklin  Park 
Land,  etc.,  Co..  168  Mass.  846,  47  NE 
409. 

N.  J. — ^Knise  V.  Hudson  County 
Consumers  Brewing  Co.,  79  N.  J.  Eiq. 
392.   82  A   104. 

Tex. — Com,  Bonding,  etc..  Ins.  <3o. 
V.  Hill,  (Civ.  A.)  184  SW  247. 

[a]  When  not  sntltlea  to  orlclaml 
■hares.  —  One  purchasing  stock 
through  a  trust  company  as  selling 
agent  and  taking  a  certificate  that 
the  shares  are  on  deposit  in  trust, 
which,  together  with  a  deed  of  trans- 
fer thereof,  are  to  be  delivered  on 
demand,  cannot  Insist  that  he  was 
entitled  to  original  shares.  McClure 
V.  Central  Trust  Co.,  28  App.  DIv. 
433,  63  NTS  188  Yrev  on  other 
grounds  166  N.  T.  108,  68  NB  777,  53 
LRA  163]. 


For  lat«t  easM.  a«vatoBin«nts  and  ahaafss  in  the  law  see  cumubttlre  Annotations,  same  title,  pag*  and  note  number. 
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services,  in  accordance  with  the  terms  of  the  con- 
tract, is  a  condition  precedent  to  the  issuing  of  the 
certificate,  and  until  such  payment  he  is  not  en- 
titled to  it."  On  the  other  hand,  as  soon  as  the 
subscriber  or  purchaseri  has  paid  the  subscription  or 
agreed  price,  or  a  part  thereof  where  he  was  only 
required  to  pay  a  part,  and  has  performed  all  other 
conditions  precedent  prescribed  by  the  contract  of 
subscription  or  purchase,  he  is  entitled  to  demand  a 
certificate  in  due  form,*'  and  free  from  lien,**  in  the 
absence  of  agreement  to  the  contrary,*'  and  he  may 
compel  the  corporation  to  issue  the  same  or  recover 
damages  on  its  refusal  to  do  so.** 

Illegality.  In  any  case  of  course  to  entitle  one 
to  the  issue  of  a  certificate  of  stock  the  contract 
under  which  he  claims  the  right  must  not  be 
Ul^.*^ 

Orerissoe.  And  a  corporation  cannot  be  com- 
pelled to  issue  a  certificate  of  stock,  even  to  a  bona 
fide  subscriber  or  purchaser,  where  it  has  already 
issued  certificates  for  its  entire  authorized  capital 
stock,  so  that  any  further  issue  would  be  an  over- 
issue.*' And  where  it  appears  that  subsequent  to 
the  date  on  which  the  subscriber  was  entitled  to  the 
shares  of  stock  the  capital  stock  of  the  corporation 


had  been  decreased,  a  judgment  ordering  issue  of 
the  number  to  which  he  was  originally  entitled,  which 
was  in  excess  of  its  capital  as  decreased,  is  erro- 


neous. 


18  w 


Sight  to  actual  delivery  of  certificate.  The  plac- 
ing of  corporate  stock  in  the  name  -of  defendant  on 
the  books  of  the  corporation  is  not  a  complete  deliv- 
ery to  him,  but  he  is  entitled  to  the  actuaj  delivery 
of  the  certificate.** 

Demand.  But  in  order  to  put  the  corporation  in 
default  for  a  failure  to  deliver  certificates  of  stock, 
where  the  corporation  has  not  denied  the  right 
thereto,  a  demand  for  issue  of  the  certificates  is 
ordinarily  necessary ;""  and  the  demand  must  be 
made  upon  the  officer  or  governing  body  authorized 
to  act  in  the  premises."  Thus  where  a  corporation 
advises  a  person  that  his  claim  for  stock  has  been 
allowed,  it  is  not  bound  to  ekrry  the  certificates  to 
him,  and  if,  after  the  allowance  and  notice,  he  does 
not  present  himself  and  request  their  issuance  and 
delivery,  he  cannot  recover  a  money  judgment 
against  the  corporation  based  upon  the  market  value 
of  the  stock."" 

TTnreaaonable  demand.  It  has  been  held  .that  a 
demand  of  a  stockholder  of  a  corporation  to  have 


[b]  To  wliom  laraad;  on  foxnu^ 
tloa  of  a*w  eorponrtloiu— A  statute 
providing  f  pr  the  formation  of  a  new 
corporation  on  the  judicial  sale  of 
the  property  and  franchises  of  an 
eilstinK  corporation,  and  provldlngr 
for  the  Issue  of  certtflcates  of  stock 
to  the  persons  on  whose  account  the 
corporation  has  been  purchased,  is 
compiled  with  hy  the  Issue  of  such 
certificate  to  the  appointees  of  such 
persons.  Com.  v.  Central  Pass.  R. 
Co..  52  Pa.  606. 

ntoffaUtjr  of  ooatraet  see  Infra  this 
section  text  and  note  17. 

U.  Ala. — White  v.  Bankln,  90  Ala. 
S41.  8  S  118. 

Del.— Grone  y,  Economic  !>.  Ins. 
Co.,  80  A  809. 

Iowa. — ^Wapello  County  v.  BurllUK- 
ton.  etc.  R.  Co.,  44  Iowa  685. 

Ky. — Buckler  v.  Mt.  Olivet,  etc.. 
Tump.  Road  Co.,  8  KyL,  699. 

Nebr. — Nebraska  Exposition  As- 
soc. V.  Townley,  46  Nebr.  893,  65  NW 
1062. 

N.  J. — ^Robson  V  C  El  Penninian 
Co.-.  86  A  S56;*  Kruse  v.  Hudson 
County  Consumers  Brewing:  Co.,  79 
N.  }.  Ekj.   892,   82  A  104. 

N.  y. — ^Bqaity  Oas-Light  Co.  .v. 
McKelKe,  19  NTS  914  [aff  189  N.  Y. 
237,  84  NB  898]. 

N.  D. — ^Hennessy  v.  QTlgea,  1  N.  D. 
S2,  44  NW  1010. 

Tex. — Houston,  etc,  R.  Co.  ▼.  Bre- 
mond,  66  Tex.  169,  18  SW  448;  Com. 
Bondinc,  etc.,  Ins.  Co.  vi  HlU,  (Civ. 
A)  184  SW  247. 

Que. — ^BoulAt  v.  Hndon,  61  Que.  Su- 
per. 29.    See  also  supra  9  690  et  seq. 

[a]  Ooastnwtlon  of  partioolar 
ooatraoW— Under  a  stock  subscription 
at  a  premium  above  the  par  value 
of  the  stock,  which  provided  that  the 
subscriber  took  a  certain  number  of 
shares,  paying  paFtrcash  and  agree- 
ing; to  pay  the  remainder  in  install- 
ments, payable  without  further 
notice  thereafter  until  the  full 
amount  due  was  paid,  whereupon 
a  full-paid  nonassMsable  certificate 
should  be  issued,  the  subscriber  was 
not  entitled  to  receive  a  certificate 
until  he  had  paid  both  the  par  value 
of  the  stock  and  the  premiums. 
Orone  v.  Economic  L>.  Ins.,  (Del.)  80 
A  809. 

[b]  Bar  of  tb*  oosponition  bj  tha 
statnto  of  UmitnUona  to  recover  the 
balance  due  on  the  stock  subscription 
does  not  operate  as  payment  so  as  to 
give  a  right  to  the  certificate  of 
stock.  Johnson  v.  Albany,  etc,  R. 
Co..  54  N.  Y.  416,  13  AmSR  607. 

13.  Phlles  V.  Hickles,  2  Arii.  407. 
18  P  696    [a9  164   V.   a.   606,   14   SCt 


1147,  38  L.  ed.  1082]  (where  mines 
w^re  conveyed  to  defendant  In  trust 
to  organize  a  joint-stock  company  to 
develop  the  mines,  the  grantors  to 
receive  in  consideration  therefor  a 
proportion  of  the  stock  of  such  com- 
pany after  a  certain  amount  of  stock 
had  been  set  aside  for  a  working 
capital,  and  it  was  held  that  when 
the  company  was  organised,  and  the 
stock  set  apart  for  the  working  cap- 
ital, the  grrantors  at  once  became  en- 
titled to  their  shares,  and  could  not 
be  made  to  wait  until  the  stock  was 
actually  sold). 

Ca]  BeooTsry  by  eonoMtton  of 
port  only  by  reaaos .  of  atatnta  of 
UmttatloiUk— A  decision  in  New  York 
is  to  the  effect  that  where  a  corpora- 
tion, in  a  suit  for  the  balance  of  a 
subscription  for  shares  of  the  com- 
pany, recovers  only  a  portion  of  the 
sum  claimed,  because  the  other  part 
fs  barred  by  the  statute  of  limita- 
tions, and  enforces  the  Judgment  by 
execution,  the  subscriber  or  his  as- 
signee, after  having  paid  the  amount 
recovered,  is  entitled  to  a  certificate 
of  the  stock.  Johnson  v.  Albany, 
etc,  R.  Co..  40  HowPr  (N.  T.)  193 
[rev  6  Lians.  222].  ' 

[b]  VnantluMdisA  mzitmoxlvtlon^— 
"A  corporation  cannot  retain  the 
money  paid  by  the  trustees  of  a 
town  for  stock,  and  at  the  same  time 
refuse  to  deliver  upon  the  ground 
that  the  act  of  the  trustees  was 
making  the  subscription  ultra  vires." 
Springfield,  etc.,  R.  Co.  v.  Harrods- 
burg,  11  KyL.  309. 

14.  McClure  v.  Central  Trust  Co., 
166  N.  Y.  108,  68  NB  777.  63  LRA  153 
[rev  28  App.  Dlv.  433,  63  NYS  188]. 

16.  WlllUms  V.  Ashurst  Oil,  etc., 
Co.,  144  Cal.  619,  78  P  28. 

[a]  AgrMDUiU  poatoOBlBff  Ian* 
of  osrMfinato — A  provision  in  a  con- 
tract of  purchase  from  a  corporation 
of  shares  of  its  stock  that  a  certifi- 
cate therefor  shall  not  be  Issued  for 
five  years  Is  binding.  Williams  v. 
Ashurst  Oil,  etc..  Co.,  144  CaL  619, 
78  P  28. 

[b]  Faml  «vU«ao«  that  a  written 
contract  for  sale  of  "shares  of  capi- 
tal stock"  of  a  corporation  was  for 
shares,  a  certificate  for  which  was 
not  to  be  issued  for  five  years,  does 
not  contradict  or  vary  the  terms  of 
the  writing.  Williams  v.  Ashurst 
Oil.  etc„  Co.,  144  Cal.  619,  78  P  28. 

[c]  Vraotioal  oonatmotloii  of  ooa- 
traec  by  partUa^ — It  is  evidence,  on 
the  theory  of  a  contemporaneous 
practical  construction,  that  a  con- 
tract of  a  corporation  for  sale  of 
shares  of  its  capital  stock  was  for 


shares  for  which  a  certificate  should 
not  be  Issued  for  five  years,  that  the 
purchaser  on  making  a  resale  had. 
the  secretary  of  the  corporation  ex- 
plain to  the  person  to  whom  he  was 
making  the  resale  that  such  was  the 
fact.  Williams  v.  Ashurst  Oil,  etc., 
Co.,   144  Cal.   619.   78  P  28. 

1&     See  Inf^a  t  720. 

17.  Smith  V.  Franklin  Park  Land, 
etc.,  Co.,  168  Mass.  345,  47  NE  409; 
Garrett  v.  Kansas  City  Coal  Mln.  Co., 
113  Mo.  830,  20  SW  965,  35  AmSR 
713;  Morton  v.  TImken,  48  N.  J.  L. 
98,  2  A  783;  Cearhart  v.  Standard 
Steel  Car  Co.,  223  Pa,  386,  72  A  699. 
See  also  supra  {{  608,...609,  648. 

[a]  ZU'iurtcatloBa.i— (1)  Thus,  un- 
der Pub.  St.  c  106  .t  20,  providing  that 
when  a  corporation  increases  its 
capital  stock  the  shares  not  taken  by 
the  stockholders  shall  be  sold  by  th» 
directors  "at  public  auction,"  a  pur- 
chaser of  shares  at  private  sale  can- 
not compel  the  Issue  of  certificates 
therefor.  Smith  v.  Franklin  Park 
Land,  etc,  Co.,  168  Mass.  345,  47  NE 
409,  (2)  And,  as  we  have  seen,  a 
subscriber  or  purchaser  ~  cannot  en~ 
force  his  contract  by  compelling  the 
issue  of  certificates  where  the  con- 
tract Is  in  violation  of  a  statute  pro- 
hibiting the  issue  of  stock  for  less 
than  par,  etc.  Garrett  v.  Kansas 
City  Coal  Min.  Co.,  113  Mo.  330.  20- 
SW  965,  25  AmSR  713;  Morton  v. 
TImken,  48  N.  J.  L.  87.  2  A  783; 
Oearhart  v.  Standard  Steel  Car  Co., 
223  Pa.  885,  72  A  699;  Rogers  v.  Glad- 
iator Gold  Min.,  etc.,  Co.,  21  S.  D. 
412,  113  NW  86.    See  supra  i  608. 

la  Farkhurst  v.  Almy.  222  Masa, 
37,  109  NE  733.  See  supra  t  547; 
infra  J  720. 

18H-  Selwyn-Brown  v.  Supemo. 
Co..  181  App.  Dlv.  420,  168  NYS  9il8. 

19.  Lebrecht  v.  Nellist,  184  Mo.  A.. 
336,  171  SW  11. 

aa  Teeple  v.  Hawkeye  GoU 
Dredging  Co.,  187  Iowa  206,  114  NW 
906;  Weaver  v.  Consumers'  Box 
Board,  etc.,  Co.,  246  Pa.  438,  92  A 
653;  Phillips  v.  Allegheny  Car  C^o., 
82  Fa.  368;  Lipscomb  v.  Condon,  56 
W.  Va.  416,  49  SE  393,  107  AmR  938, 
67  LRA  670.  But  see  Schneider  v. 
La  Onnpagnie  de  Sable  et  de  Brique 
des  Laurentidea,  64  Que.  Super.  4 
(holding  formal  demand  not  neces- 
sary). 

jai.  Teeple  v.  Hawkeve  Gold 
Dredging  Co.,  187  Iowa  206.  114  NW 
906. 

33.  Teeple  v.  Hawkeye  (3oId 
Dredging  Co.,  137  Iowa  206,  114  NW 
906. 
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twenty-five  shares  of  his  stock  issued  in  twenty-five 
certificates  calling  for  one  share  each  is  unreason- 
able, and  that  it  is  not  therefore  improper  for  the 
corporation  to  refuse  to  comply." 

Bight  of  judgment  creditor  of  stockholder  to 
c<aiipel  issae  of  new  certiflcates  for  sale  to  satisfy 
jodgment.  Where  a  creditor  of  a  stockholder  has 
recovered,  a  judgment  against  him,  and  his  stock 
cannot  be  reached  by  an  action  at  law,  the  creditor 
may  maintain  a  bill  in  equity  to  reach  and  subject 
the  stock  to  the  satisfaction  of  the  judgment,  and 
in  such  suit,  it  seems,  the  corporation  may  be  com- 
pelled to  issue  new  certificates  to  be  sold  by  a 
master  for  such  purpose;^  but  this  cannot  be  done 
where  it  would  result  in  an  overissue  of  stock,  with- 
out protecting  the  corporation  against  possible  lia- 
bility to  bona  fide  purchasers  of  the  outstanding 
certificates." 

[i  713]  4.  Conditional  Oertiilcates.  If  the  right 
to  the  share  certificate  depends  upon  a  valid  con- 
dition precedent,  to  be  performed  by  the  sharetaker, 
then  until  this  condition  is  performed  he  cannot 
claim  the  certificate.'"  Conditional  stock  certificates 
which  merely  provide  that  upon  payment  for  them 
the  company  will  issue  unconditional  stock,  and 
which  do  not  entitle  the  holder  to  dividends,  are 
eaid  to  involve  the  reservation  of  a  lien  on  the  part 
of  the  company  for  the  amount  due  thereon  by  the 
holders  to  whom  the  certiflcates  are  issued.  The 
performance  of  the  condition  by  such  holders,  that 
is,  the  payment  for  the  shares  according  to  the  con- 
tract of  subscription,  is  a  condition  precedent  which 
must  be  fulfilled  before  the  corporation  can  be  re- 
quired to  issue  the  unconditional  certificates,  or, 
before  it  can  rightfully  do  so,  where  it  has  received 
what  are  called  "stock  notes"  in  liquidation  of 
the  amount  doe  by  the  subscribers  to  the  condi- 
tional certificates,  which  notes  it  has  transferred  to 
bona  fide  takers  for  value.^ 

[i  714]  6.  Issue  and  Validity  of  Gertillcate— 
a.  Li  OeneraL  Of  course,  in  issuing  certiflcates  of 
stock,  a  corporation  cannot  I^^ly  exceed  the  pow- 
ers in  this  respect  conferred  upon  it  by  its  charter 
or  articles  of  incorporation  and  governing  statute, 
or  act  in  violation  of  the  provisions  thereof," 
although  under  some  circumstances,  by  estopp>el  or 
on  other  g^rounds,  certiflcates  issued  ultra  vires  or 
illegally  may  be  valid  in  the  hands  of  bona  fide 
holders  for  value  or,  although  void,  may  impose  on 
the  corporation  a  liability  in  damt^es."  And  cer- 
tificates may  be  absolutely  void  or  voidable  in  the 
hands  of  persons  who  are  not  in  the  position  of  bona 
fide  holders  for  value,  according  to  the  circum- 
stances, because  issued  without  consideration,  for 
an  ultra  vires  or  illegal  consideration,  or  for  less 
than  their  par  value  in  violation  of  charter  or  stat- 
ute," or  because  the  ofiQcer  or  ofiBcers  issuing  the 
same  or  authorizing  its  issue  were  without  author- 
ity to  do  so,"  or  acted  in  fraud  of  the  corporation 
or  stocldiolders,"  or  in  violation  of  the  rights  of 


existing  stockholders." 

Mere  irregolarities  in  the  iesae  of  eertifioates  will 
not  render  them  invalid.** 

Presumption  of  valiiUly.  A  certificate  of  stock, 
as  we  have  seen,  carries  with  it  a  general  presump- 
tion that  the  precedent  steps  to  its  valid  issue  were 
taken.** 

Ultra  Tires  certaflcate  snstainad  as  a  contract  to 
pay  interest.  It  has  also  been  held  that  an  ultra 
vires  share  certificate  may  be  sustained  to  soine  ex- 
tent on  the  theory  of  contract;  for  example,  that 
where  the  certificate  purports  to  be  a  certificate  for 
one  share,  drawing  interest  at  six  "per  cent,  although 
not  operative  as  a  certificate  of  stock,  it  may  be 
sustained  a^  a  contract  to  pay  annual  interest  dar- 
ing the  lifetime  of  the  corporation.*® 

Issue  of  cortiflcate  to  officer  signing  same.  A 
certificate  of  stock  is  not  necessarily  invalid  because 
it  is  issued  to  one  of  the  officers  of  the  corporation 
by  whom  it  was  signed.*'  Thus,  where  the  treas- 
urer of  a  stock  company  whose  duty  it  was,  in  con- 
nection with  the  president,  to  sign  eertificAtes  of 
stock  issued  certificates  to  himself,  apparently  regu- 
lar, but  in  fact  fraudulent,  the  signature  of  the 
president  having  been  negligently  affixed,  and  dis- 
posed of  them  for  value  to  plaintiff,  who  took  them 
in  good  faith  supposing  them  to  be  genuine,  it  was 
held  that  the  company  was  liable  to  plaintiff  for 
the  money  advanced  by  him,  the  fact  that  the  treas- 
urer had  signed  certificates  issued  to  himself  not 
of  itself  rendering  tliem  irregular  or  invalid.*" 

Effect  of  issning  shares  to  wrong  person  and  of 
making  improper  division  of  shares  among  coad- 
Tentorers.  Where  parties  form  a  mining  corpora- 
tion to  contain  a  certain  number  of  shares,  and 
convey  their  mining  claims  to  trustees  who  are  to 
hold  the  realty  for  corporation  purposes,  and  issue 
certificates  of  stock,  and  certificates  are  issued  to 
the  fall  extent  of  the  shares,  all  such  certificates 
are  valid,  although  some  of  them  are  issued  to  the 
wrong  persons,  that  is,  although  some  get  more  than 
their  proportion;  and  the  court  cannot  g^nt  relief 
to  parties  who  have  not  received  their  just  number 
of  certificates,  by  ordering  the  issue  of  new  eertifi- 
cates  to  them.**  It  seems  that  if  in  such  a  case 
the  court  can  get  the  proper  parti^es  before  it,  it 
can  equalize  the  holdings  of  the  shareholders;  bat 
it  cannot  do  this  where  the  shares  have  passed  into 
the  hands  of  innocent  purchasers  for  valua*"  Those 
who  have  not  received  their  proportion  will,  how- 
ever, it  seems,  be  entitled  to  indemnity  from  the 
corporation,  not  in  the  form  of  new  shares,  for 
that  will  be  beyond  the  power  of  the  corporation, 
but  in  the  form  of  pecuniary  compensation  for 
their  loss." 

[$  715]  b.  What  Oonstitates  an  Issuing.  In  order 
that  a  certificate  of  stock  may  be  deemed  to  have 
been  issued,  it  must  have  been  delivered,  either 
actually  or  constructively.**  It  has  been  held  on  a 
question  concerning  the  right  to  a  dividend  that  the 


aa.  Schell  v.  Alston  Mfg.  CN>.,  149 
Fed.  439. 

94.  Parkhurst  T.  Almy,  222  Haas. 
27.  109  NE  732. 

85.  Parkhurst  ▼.  Almy,  222  Mass. 
27,   109   NE  738. 

aOk  Grone  v.  Economic  L.  Ins., 
(Del.)  80  A  809;  Equity  Gas-Llght 
Co.  V.  McKeiKe.  19  NTS  914  [alT  1S9 
N.  T.  237,  34  NE  898];  Houston,  etc., 
K.  Co.  V.  Bremond,  68  Tex.  169,  18 
SW  448.     See  suin-a  S  712. 

S7.  Houston,  etc.,  R.  Co.  v.  Bre- 
mond, 86  Tex.  1E9.  18  SW  448. 

as.     See  supra  99  B17,  519,  621,  647, 


567  et  seq,  666. 

as.     See  supra  J  668  at  s«q. 

30.'  See  supra  }J  598  et  seq,  <02 
et  seq. 

31.     See  supra  |   517. 

3a.     See  supra  {}  549.  650. 

33.  See  supra  i  622  et  seq. 
Viuuitliorliaa  oanosllartloa  aad  !•• 

lamu  see  Infra   i   722. 

34.  See  supra  i   617. 
30.     See  supra  {   709. 

38.  Bryant  v.  Ohio  Dental  Surgery 
Colletre.  1  Cine.  Super.  307. 

37.  Titus  V.  Great  Western  Tump. 
Road  Co.,   5  Lans.   250    [atf  61   N.  Y. 


287J. 

38.  Titus  T.  Great  Western  Tump. 
Road,  6  Lans.  250  [aS  61  N.  T.  287]. 
See  also  supra  {  668  et  seq. 

39.  Smith  V.  North  American  Mln. 
Co.,  1  Nev.  428. 

This  would  lis  »  ▼old  ovstlams  of 
stock  see  supra  i  647. 

40.  Smith  V.  North  American  Hin. 
Co.,  1  Nev.  428. 

41.  Smith  V.  North  American  Hln. 
Co.,  1  Nev.  423. 

48.  York  V.  Passalo  Rollinr-Hill 
Co.,  30  Fed.  471:  Woloott  v.  Wafstein. 
86   N.  J.  Eq.   68.   97  A  961:  Zapp  v. 
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execution  of  a  stock  certificate  and  placing  it  in  the 
post  o£9ee  addressed  to  the  person  named  therein 
is  an  issne  to  him  of  the  stock  as  of  that  date, 
entitling  him  to  all  the  rights  of  a  stockholder. 
And  where  a  certificate  is  filled  up  and  signed  by 
the  proper  ofScer,  although  not  detached  from  the 
stock  certificate  book,  and  although  the  corporate 
seal  is  not  affixed,  it  is  suffici,ent  issuance  of  the 
certificate  to  constitute  the  person  t^p  whom  it  is 
issued  a  stockholder,  when  such  person  has  the  cus- 
tody of  the  certificate  book  ^d  the  power  and  right 
to  detach  it  at  any  time.**  But  where  a  corporation 
drew  np  a  certificate  of  stock  to  plaintiff  and  re- 
tained it  in  the  stock  book,  although  it  indorsed 
thereon  a  receipt  by  itself  for  plaintiff,  it  was  held 
that  there  was  not  such  a  delivwy  as  to  confer  any 
rights  on  plaintiff.*" 

DeUvexy  in  escrow.  Where  stock  certificates  are 
issued  and  placed  in  escrow,  but  are  never  deliv- 
ered to  the  persons  for  whom  they  were  intended, 
there  is  not  a  complete  delivery  and  the  issue  of  the 
stock  is  not  consummated.** 

[%  71§]  c  TimA  of  iBsnance  or  Signing.  Cer- 
tificates of  stock  cannot  be  issued  legally  of  course 
until  incorporation;*''  but  where  they  are  issued  in 
contemplation  of  incorporation,  they  may  afterward 
be  adopted  by  the  corporation,  and  the  holders  will 
thereby  become  stockholders  without  the  formal 
issue  of  new  certificates.*"  Of  course  charter  or 
statutory  provisions  as  to  time  of  issuance  must  be 
complied  with;*"  but  irregularities  with  respect  to 
the  time  of  issuance,  if  they  do  not  go  to  the  power 
of  the  corporation,  may  be  waived  by  stockholders." 

Signing  of  certificate  after  decree  of  dissolution. 
It  has  been  held  that  a  share  certificate,  previously 
sold  and  transferred  on  the  books  of  the  corpora- 
tion, may  be  signed  by  the  treasurer,  even  in  a  case 
where  the  corporation  ias  been  dissolved  by  a  de- 
cree of  court  and  perpetually  enjoined  from  trans- 
acting bnsiness  and  receivers  thereof  appointed, 
where  there  has  been  a  failure  to  procure  the  sig- 
nature of  the  treasurer  before  dissolution.'^ 

[f  717]  d.  Place  of  Issnance.  Certificates  of 
stock  are  not  invalid  because  issued  at  a  place  out- 
side the  state  in  which  the  corporation  was  oi^gan- 


ized  and  has  its  principal  place  of  business  unless 
by  reason  of  some  charter  or  statutoVy  provision.'* 

[(  718]  e.  Corporate  SeaL  A  person  buying  stock 
of  the  company,  or  of  the  owner  of  it,  who  receives 
from  the  company  a  certificate  of  his  ownership 
thereof,  authenticated  by  the  signatures  of  its 
proper  officers,  will  become  the  owner  of  such  stock, 
although  the  ofiScers  may  have  omitted  to  afBx  to  it 
the  corporate  seaL" 

[$  719]  6.  Forged  or  Spniions  Oertificates.  As 
we  have  already  seen,  forged  or  otherwise  spurious 
certificates  of  stock  issued  by  an  officer  or  officers 
or  employee  having  neither  an  actual  nor  an  ostensi- 
ble authority  to  issue  valid  certificates  do  not  bind 
the  corpi)ration  in  any.  way,  even  in  the  hands  of  s 
bona  fide  holder  for  value,  in  the  absence  of  negli- 
gence or  other  elements  of  estoppel  or  a  valid  rati- 
fication." But  where  an  officer  or  employee,  having 
actual  or  ostensible  authority  to  issue  valid  certifi- 
cates, by  forging  the  name  of  some  other  officer  of 
the  corporation,  by  fraudulently  issuing  a  duly 
signed  certificate  of  which  he  has  been  intrusted 
with  the  possession,  or  otherwise,  wrongfully  issues 
a  certificate  which  on 'its  face  appears  to  be  genuine, 
but  which  is  in  fact  spurious,  a  bona  fide  holder  of 
such  certificate  for  value,  not  having  been  guilty  of 
negligence  in  taking  the  same,  is  as  against  the 
corporation  entitled  to  recognition  as  a  stockholder 
if  the  corporation  at  the  time  had  power  to  issue 
valid  stock,  or  damages  if  the  corporation  refuses 
to  recognize  him,  or,  if  the  corporation  had  no  power 
to  issue  valid  stock  or  to  recognize  him  as  a  stock- 
holder, then  to  such  damages  as  will  indemnify  him 
for  his  loss.*"  And  of  course  the  officer  or  em- 
ployee issuing  the  spurious  stock  will  be  individu- 
ally liable  for  his  wrongful  act."' 

[$  720]  7.  Rights  and  Bemedies  on  Befusal  to 
Issue  Certificate.  Where  the  officers  of  a  corpora- 
tion refuse  on  demand  to  issne  a  certificate  to  a 
person  entitled  thereto,  he  has  a  remedy  by  action 
against  the  corporation  for  damages  as  for  a  con- 
version of  his  stock  j"  or  he  may  sue  in  equity  to 
enforce  the  issue  and  delivery  of  the  certificate,  and 
for  payment  of  any  dividends  which  are  due 
thereon,  or  for  damages  in  the  alternative^"  but  if 


SprecHels,  (Tex.  Clr.  A.)  204  SW  786. 

43.  Jones  v.  Terre  Haute,  etc.,  R. 
Co..  29  Barb.  (N.  T.)  383,  17  HowPr 
S29. 

44.  In  re  Grand  Rapids  Furniture 
Agency^  209  Fed.  483  (holdin?  that, 
where  persons  sought  to  be  charged 
on  certain  cerfiflcates  of  stock  con- 
stituted the  sole  governing  body  of 
the  corporation  having  charge  of  Its 
books,  the  fact  that  certificates  had 
never  been  detached  from  the  stubs 
of  the  stock  book  was  no  defense); 
Brown  T.  Finn,  34  Fed.  124  [aff  142 
U.  S.  66,  12  set  136,  SG  L.  ed.  936]; 
Balstead  t.  Dodge,  51  N.  T.  Super. 
160. 

46.  York  ▼.  Passalo  Rolllng-MUl 
Co.,  30  Fed.  471. 

46.  Wolcott  v.  Walsteln,  8«  N.  3. 
Eq.  63,  97  A  961. 

47.  Thorpe  v.  Pennock  Mercantile 
Co.,  99  Minn.  22,  108  NW  940.  9  Ann 
Cas  229.      See  supra  }{   207,   209. 

[a]  AppUoatlon  of  ml*. — Shares 
In  the  capital  stock  of  a  corporation 
which  have  been  subscribed  to  In  the 
memorandum  of  association  are 
deemed  to  be  Issued  at  the  date  of 
the  registration  of  the  corporation. 
In  re  Red  Deer  Mill,  etc.,  Co.,  1  Alta. 
L.  638. 

45.  Thorpe  ▼.  Pennock  Mercantile 
Co.,  99  Minn.  22,  108  NW  940,  9  Ann 
Cas  229.  See  generally  supra  J  290 
et  seq. 

4e.    See  supra  J   KIT. 

BO.    Barrows  v.  Natchaug  Silk  Cb., 


72  Conn.  658,  45  A  961. 

[a]  ZUnstratios. — Thus  stockhold- 
ers voting  to  increase  the  Stock  of 
the  corporation  to  a  certain  amount, 
without  specifying  the  time  of  is- 
suance, waive  the  irregularity  of  an 
Issuance  of  various  amounts  of  the 
stock  from  time  to  time  during  a 
period  of  six  years  by  the  directors, 
where  they  accept  dividends  and  par- 
ticipate In  stockholders'  meetings 
during  such  time  without  making 
any  objection  to  such  Issuance  of  the 
stock.  Barrows  v.  Xatchaug  Silk 
Co.,  72  Conn,   thg,  46  A  951. 

61.  Sewell  v.  Chamberlain,  16  Oray 
(Mass.)  681. 

62.  Courtright  v.  Deeds,  87  Iowa 
608.     See  generally  supra   i   421    et 

63.  Halstead  v.  Dodge,  1  HowPr 
NS  (N.  T.)  170. 

64.  See  supra  SJ  669  et  seq,  667, 
675  et  seq,  687,  689. 

86.  See  supra  S{  666,  667  et  seq, 
687 

6aL    See  supra  S  691. 

67.  U.  S. — St.  Romes  v.  Levee 
Steam  Cotton-Press  Co.,  127  U.  S. 
614,  8  set  1335,  32  L.  ed.  289;  In  re 
Ballou,  215  Fed.  810. 

Ala, — Birmingham  Nat.  Bank  v. 
Roden,  97  Ala.  404.  11  S  883. 

Ariz. — Salt  River  Canal  Co.  v. 
Hlckey,  4  Ariz.  240,  36  P  171. 

Cal. — Ralstoil  v.  California  Bank, 
112  Cal.   208,  44  P  476. 

III. — Lewis  V.  Bldwell  Bleetrlc  Co., 
141  111.  A.  S3. 


Ky. — Owlngsrllle,  etc.  Tump.  Road 
Co.  V.  Bondurant.  107  Ky.  605,  64  SW 
718,  21  KyL  1219. 

Md. — ^Baltimore  City  Pass.  R.  Co. 
V.  Sewell,  35  Md.  238,  6  AmR  402. 

Minn. — Baker  v.  Marshal,  16  Minn. 
177. 

Mo. — ^Withers  v.  Liafayette  County 
Bank,  67  Mo.  A.  116. 

N.  Y.— Van  Allen  v.  Illinois  Cent. 
R.  Co.,  20  N.  T.  Super.  616  [aff  4  Abb. 
Dec  443J. 

Oh. — State  v;  Carpenter,  61  Oh.  St. 
83.  37  N£}  261.   46  AmSR  666. 

Tex. — Rio  Grande  Cattle  Co.  v. 
Bums,  82  Tex.  60,  17  SW  1043. 

Utah. — Coray  v.  Perry  Irr.  Co.,  166 
P  672,   674   [clt  Cyc]. 

See  also  supra  I  668  et  seq. 

[a]  Aotlona. — The  particular  form 
of  action  Is  Immaterial,  whether  in 
conversion,  which  at  common  law 
was  called  "trover,"  or  whether  It 
la  an  action  for  damages  arising 
from  a  breach  of  contract;  the  single 
question  is:  Does  the  complaint 
state  facts  sufficient  to  constitute  a 
cause  of  action  for  any  relief?  Oo- 
ray  v.  Perry  Irr.  Co.,  (Utah)  166  P 
672. 

Bamedy  of  tnuurfarM  see  infra 
f  1085. 

68.  U.  S. — St.  Romes  v.  Levee 
Steam  Cotton-Press  Co.,  127  U.  S. 
614,  8  set  1335,  32  L.  ed.  289;  In  re 
Ballou.  216  Fed.  810.  , 

Ala. — ^Birmingham  Nat.  BaAl^  yu. 
Roden,  97  Ala.  404.  11  S  883.  jQ  Ic 
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the  corporation  has  already  exhausted  its  power  to 
issue  eertiflcates  of  stock,  damages  only  can  be  re- 
covered." If  for  any  valid  reason  the  corporation 
cannot  issue  shares  which  have  been  subscribed  for, 
so  that  the  subscriber  cannot  have  a  decree  for  spe- 
eiflo  performance,  the  subscriber  may  have  alterna- 
tive relief  by  way  of  damages  for  the  value  of  the 
shares  and  the  dividends  which  they  have  eamed.*" 

Mandamus.  Ordinarily  the  remedy  by  mandamus 
cannot  be  invoked." 

Actioii  for  damages  for  breach  of  contract. 
Where  the  refusal  of  a  corporation  to  issue  a  cer- 
tificate of  stock  is  a  breach  of  contract,  an  action 
will  of  course  lie  against  it  to  recover  damages  for 
the  breach.** 

Specific  perfoimance  of  contract.  And  in  a 
proper  case  a  suit  in  equity  will  lie  against  a  cor- 


poration for  specific  performance  to  compel  it  to 
issue  certificates  of  stock  in  compliance  with  its 
contract"  But  the  remedy  at  law  in  an  action  for 
damages  must  be  inadequate.'*** 

Becovery  of  money  paid.  If  money  is  paid  to  a 
corporation  under  a  contract  by  it  to  deliver  cer- 
tificates of  stock,  and  it  fails  to  perform  its  con- 
tract, an  action  will  lie  against  it  to  recover  the 
money  paid.** 

Plaintiff's  right  to  certificate  and  eoccnae  for  non- 
delivery. Of  course  plaintiff  cannot  recover,  in  an 
action  to  compel  delivery  of  a  certificate  of  stock 
or  to  recover  damages  for  refusal  to  deliver  the 
same  unless  he  establishes  his  right  to  the  stock  and 
to  a  certificate.'''  Ha  must  show  a  valid  express 
contract  by  the  corporation  imposing  an  obligation 
to  deliver  the  certificate,  or  facts  from  which  such 


Cal. — ^Harris  v.  San  Francisco 
Sug'ar  Reflnine  Co.,  41  Cal.  393;  Cor- 
telyou  T.  Imperial  LAnd  Co.,  166  Cal. 
373.  104  P  695. 

Colo. — Qrlffln  v.  Knoblock,  20  Colo. 
A.  163.  77  P  370. 

111. — Dempster  v.  RosehiU  Ceme- 
tery Co.,  206  111.  261,  68  NB  1070. 

Ky. — OwlngsvUle,  etc..  Turn?.  Road 
Co.  V.  Bondurant,  107  Ky.  606,  64  SW 
718.  21  KyL  1219. 

Md. — Williams  v.  Savage  Mfg.  Co., 
3-Md.  Ch.   418. 

Minn. — Selover  v.  Isle  Harbor  Land 
Co.,  91.  Minn.  451,  98  NW  344,  100 
Minn.  253.   Ill  NW  165. 

N.  H. — Hill  V.  Rockingham  Bank, 
44  N.  H  667. 

N.  J. — Kruse  V.  Hudson  County 
Consumers  Brewing  Co.,  79  N.  J.  Eq. 
392.  82  A  104;  Archer  v.  American 
Water  Works  Co.,  BO  N.  J.  Eq.  33,  24 
A  608. 

N.  Y. — Selwyn-Brown  v.  Supemo 
Co.,  181  App.  Dlv.  420,  168  NTS  918; 
Jackson  v.  Twenty-Third  St.  R.  Co., 
47  N.  T..  Super.  86  [rev  on  other 
grounds  88  N.  Y.  520]. 

Oh. — State  v.  Carpenter,  51  Oh.  St. 
83,  37  NE  261,  46  AmSR  556;  Iron 
R.  Co.  v.  Fink,  41  Oh.  St.  321,  62 
AmR  84;  Arbuckle  v.  Woolson  Spice 
Co.,  21  Oh.  Cir.  Ct.  366,  11  Oh.  Cir. 
Dec.  726. 

Tex. — Rio  Grande  Cattle  Co.  v. 
Burns.   82  Tex.   50.  17  SW  1043. 

W.  Va. — Snyder  v.  Charleston,  etc.. 
Bridge  Co.,  66  W.  Va.  1,  63  SB  616, 
131    AmSR   947. 

Wis. — Southwestern  Slate  Co.  v. 
Stephens.  139  Wis.  616,  120  NW  408. 
131  AmSR  1074,  29  L.RANS  92;  Wells 
V.  Green  Bay,  etc..  Canal  Co.,  90  Wis. 
442,  64  NW  69. 

[a]  PT— ai'ny<— An  allegation  In  a 
petition  to  recover  shares  of  stock 
subscribed  in  a  corporation,  or,  in  the 
alternative,  the  value  of  such  shares, 
that  the  corporation  stock  "Is  divided 
into  one  hundred  thousand  shares,  of 
the  par  value  of  one  dollar  each," 
does  not  tender  an  issue  of  fact  as  to 
the  maiket  value  of  the  stock  or  any 
special  value  possessed  by  it.  Con- 
solidated Min.,  etc.,  Co.  v.  Huff,  62 
Kan.    405,    63   P   442. 

[b]  BvUamo*  liaUl  ■nHlrtent  to 
sustain  judgment  to  the  effect  that 
plaintiff  was  the  owner  of  the  stock. 
Selwyn-Brown  v.  Supemo  Co.,  181 
App.  Div.   420.   168   NYS   918. 

[c]  Partlmi. — In  suit  to  compel  a 
corporation  to  issue  a  certificate, 
where  plaintiff  proved  his  ownership 
of  the  stock,  and  required  no  relief 
from  one  alleged  by  defendant  to  bo 
the  owner,  it  was  unnecessary  for 
him  to  make  such  person  a  party. 
Selwyn-Brown  v.  STipemo  Co.,  181 
App.  Dlv.  420,   168  NYS  918. 

BemadT  of  ttmamtux—  see  infra 
t  1086. 

B9.  Ala. — ^Birmingham  Nat.  Bank 
v.  Roden,  97  Ala.  404,  11  S  883. 

Mass. — Parkhurst  v.  Almy,  222 
Mass.  27,  109  NE  733. 

Minn. — Joslyn   v.   St.   Paul   Distill- 


ing Co.,  44  Minn.  18S,  46  NW  387. 

Nev. — Smith  v.  North  American 
Mln.  Co.,  1  Nev.  423. 

N,  T. — ^Bean  v.  Amerlban  Li.  ft  T. 
Co.,  122  N.  Y.  622,  26  NB  11;  Me- 
chanics' Bank  v.  New  York,  etc,  R. 
Co.,  13  N.  Y.  699. 

See  supra  {   647. 

[a]  Prior  oartUleat*  outataodlsg. 
— (1)  Since  a  certificate  of  stock  is 
a  continuing  afllrmatlon  by  the  cor- 
poration that  the  person  designated 
is  the  owner  of  the  stock,  and  has 
the  right  to  transfer  the  same,  so 
long  as  the  certificate  is  outstanding, 
and  it  will  be  liable  to  bona  fide  pur- 
chasers of  the  certificate,  it  follows 
that  the  court  cannot  compel  it  to 
issue  a  new  certificate  on  the  ground 
that  the  old  certificate  was  issued  to 
the  wrong  person,  there  having  been 
no  fraud  on  the  part  of  the  corpora- 
tion, so  long  as  the  old  certificate  is 
outstanding,  unless  by  the  decree  it 

grotects  the  corporation  against  lia. 
llity  on  the  outstanding  certificate. 
Joslyn  V.  St.  Paul  Distilling  Co..  44 
Minn.  183,  46  NW  337;  Smith  V. 
North  American  Mln.  Co.,  1  Nev.  423; 
Bean  v.  American  L.  &  T.  Co.,  122 
N.  Y.  622,  26  NB  11.  (2)  The  cor- 
poration would  be  liable  to  bona  fide 
purchasers  of  an  outstanding  certifi- 
cate even  pending  a  suit  to  cancel 
the  same  and  to  compel  the  issuance 
of  the  new  certificate,  for  the  doc- 
trine of  lis  pendens  does  not  apply 
to  the  sale  and  transfer  of  shares  of 
stock.  Holbrook  v.  New  Jersey  Zinc 
Co.,  67  N.  Y.  616.  (3)  The  later  cases 
seem  to  show  that  not  even  a  decree 
of  the  court  declaring  an  outstanding 
certificate  void,  and  canceling  the 
some,  would  relieve  the  corporation 
from  liability  to  bona  fide  purchasers 
of  the  outstanding  certificate  without 
notioe  of  the  suit  or  the  decree.  See 
cases  supra  (1).  But  see  contra 
Sprague  v.  Cocheco  Mfg.  Co.,  22  F. 
Cas.  No.  13.249,  10  Blatchf.  178. 

In  cam*  of  lost  or  atolnt  c«rtlIlo»tM 
see  infra  {  721. 

eo.  Birmingham  Nat.  Bank  v. 
Roden,  97  Ala.  404,  11  S  883;  Snyder 
V.  Charleston,  etc,  Bri<^e  Co.,  66  W. 
Va.  1,  63  8E  616,  131  AmSR  947. 

61'    See  Mandamus   [26  Cyc   347]. 

63.  Dyer  v.  Rich,  1  Mete.  (Mass.) 
180;  Williams  v.  Everett,  (Mo.)  200 
SW  1045.  See  Coray  v.  Perry  Irr. 
Co.,  (Utah)  166  P  672.  See  also  infra 
}{   1047,   1084.   1085. 

[a]  Bl«1it  to  nunuT  damaffMi  on 
fftunx*  to  reoalT*  OMlajloaito^.— In  an 
action  against  a  company  for  failure 
to  deliver  shares  of  stock  according 
to  their  agreement,  a  judgment  for 
money  damages  cannot  be  claimed  on 
the  ground  that  defendants  having 
Issued  certificates  for  such  shares 
to  another  party,  have  rendered 
themselves  incapable  of  performing 
the  contract  specifically  by  deliver- 
ing the  shares  to  plaintiff  it  not 
appearing  but  that  defendants  have 
other  shares  for  which  they  might 
lawfully   issue   certificates  to   plain- 


tiff. If  they  were  under  an  obligation 
to  do  so.  Otter  v.  Brevoort  Petro- 
leum Co.,  60  Barb.  (N.  Y.)  247,  36 
HowPr  380. 

[b]  BtaOas  of  p(«of.— In  an  action 
for  breach  of  contract  to  issue  cor- 
porate stock,  the  burden  is'  on  plain- 
tiff to  show  the  ezteni  of  his  dam- 
ages. Peek  v.  Steinlierg,  163  CaL 
127,    124   P  834. 

[c]  BvUeooa  Iiald  wuBMmat  to 
support  a  verdict  for  plaintilT.  Mu- 
tual Loan  Soc.  v.  Leonard,  16  Ala.  A, 
697,  73  S  1006;  Mutual  Loan  Soc.  v. 
Stowe,  16  Ala.  A  293,  73  S  202;  Mu- 
tual Loan  Soc.  v.  Montgomery,  15 
Ala.  A.  697,  73  8  1006. 

IBMsoro  of  damagaa  see  infra  this 
section  text  and  notes  79-83. 

63.  Selover  V.  Isle  Harbor  Land 
Co.,  91  Minn.  461.1  98  NW  344,  100 
Minn.  263,  111  NW  155;  Kruse  v. 
Hudson  County  Consumers  Brewing 
Co.,  79  N.  J.  Eg.  392,  82  A  104;  Rio 
Grande  Cattle  Co.  v.  Burns,  82  Tex. 
60,  17  SW  1043.  See  Specific  Per- 
formance [36  Cyc  660  et  seq];  and 
supra  this  section  text  and  note  68. 

qpooUlo  pMf oimanoa  rennaUy  see 
Specific  Performance   [36  Cyc  628]. 
63M.    Joslin  V.  Stokes,  38  N.  J.  Eq. 

64.  Wood  V.  Universal  Adding 
Mach.  Co.,  166  111.  A.  346;  Bircher  v. 
St.  Louis  Sheet  Metal  Ornament  Co.. 
77  Mo.  A.  509  [rev  on  other  grounds 
163  Mo.  461.  63  SW  891];  Watkins  v. 
Record  Photographing  Abstract  Co., 
76  Or.  421,  149  P  478;  Ferrell  v.  Mll- 
licon,     (Tex.    (31v.    A.)    156    SW    230. 

66.  U.  S.— Mabury  v.  Louisville, 
etc.,  Ferry  Co.,  60  Fed.  646,  9  CCA 
174;  Summerlin  v.  Fronterisa  Silver 
Mln.,  etc.,  Co.,  41  Fed.  249. 

Colo. — Oriffln  v.  Knoblock,  20  Colo. 
A.  163,  77  P  870. 

Fla. — Brown  v.  Florida  Southern 
R.  Co.,  19  Fla^  472. 

111. — Heartt  v.  Sherman.  229  111. 
681,  82  NB  417:  Dempster  v.  Rose- 
hiU Cemetery  Co.,  206  III.  261.  68  NE 
1070. 

Ky. — ^Taylor  v.  Johnson,  9t  SW  320, 
30^yL  666. 

N.  J. — Kruse  V.  Hudson  County 
Consumers  Brewing  Co.,  79  N.  J.  EjQ. 
392     82   A  104.  * 

N.  Y. — Van'  Alen  v.  Illinois  Cent 
R.  Co.,   4   AbbDec  443. 

Wash. — Lacaff  v.  Dutch  Miller 
Mln.,  etc.,  Co.,  81  Wash.  566,  72  P 
112. 

Wis. — Martin  v.  Fox,  etc,  Impr. 
Co.,  19  Wis.  563. 

And  see  other  cases  infra  notes 
66-70. 

[a]  A  moouT  JvdcmsBt  ia,  fkvor 
of  oa*  nbo  aliaCMi  aondoUvarr  <rf 
oagUal  stock  «a1iMaIb«A  for,  and  dis- 
claims as  to  It,  relieves  the  corpora- 
tion of  the  obligation  to  deliver  the 
stock  to  him.  Crane  v.  Bennett,  4 
Porto  Rico  Fed.  72. 

AeMon  In  traaafwo*  see  Infra,  i 
1086. 


For  latw  eases,  dsvetopmeats  and  ohaacts  In  the  law  see  cumulative  Annotations,  same  title,  page  and  nots  number. 


§  720] 


CORPORATIONS 


[14  C.J.J    487 


obligation  will  be  implied,**  performance  of  the  con- 
ditions precedent  on  hia  part,*'  and  a  breach  of  its 
contract  or  obligation  on  the  part  of  the  corpora^- 
tion."  Snit  to  compel,  the  issue  of  stock  or  for 
damages  for  failure  to  deliver  the  same  cannot  be 
maintained  unless  the  corporation  has  refused  to 
deliver  it."  A  company  -which  has  sold  shares  of 
its  own  stock,  and  received  payment  from  the  buyer, 
is  not  excused  &om  delivery  to  him  because  the  sale 
was  made  for  an  assessment,  since  it  cannot  be  pre- 
sumed that  the  stock  was  all  paid  up,  or  that  the 
company  had  no  power  to  sell  it."* 

AsBignees  of  original  sabecriben  or  vucbaaea 
may  maintain  an  action  tigainst  a  corporation  to  en- 
force their  rights.'^  But  the  assignee  stands  in  the 
shoes  of  his  assignor  and  in  an  action  by  an  assignee 
against  a  corporation  to  compel  it  to  issue  to  him 
stock  which  he  claims  his  assignor  to  have  been 
entitled  to  under  a  resoluticm  of  the  corporation, 
the  burden  is  on  the  assignee  to  ma^e  out  his  case 
by  the  same  weight  of  evidence  that  would  have 
been  required  if  tiie  assignor  had  sued.'' 

Statate  of  limitationB.  The  statute  of  limitations 
does  not  begin  to  ran  against  a  cause  of  action  in 
favor  of  the  stockholder  against  the  corporation  to 
compel  it  to  issue  to  him  a  certificate  of  stock  or 
to  recover  damages  for  his  refusal  to  do  so  until 
the  stockholder  is  notified  by  some  unequivocal  act 
that  his  right  to  the  stock  is  disputed,'*  or  until 

aa.  Summerlln  ▼.  Fronterisa  Sil- 
ver Mln.,  etc.,  Co.,  41  Fed.  t*9; 
Brown  v.  Florida  Southern  R.  Co.,  19 
Fla.  472:  Taylor  v.' Johnson,  »|>  SW 
320,  80  KyL  666;  Kruse  v.  Hudson 
County  Consumers  Brewing  Co.,  79 
M.  J.  Eq.  S92,  82  A  104  (no  contract 
ahown).     See  also  supra  }  712. 

[a]  Want  of  oonsidezatlOBv— A 
rromlse  by  one  to  whom  a  certificate 
of  corporate  ^tock  had  been  Issued  to 
surrender  the  certificate  and  have  the 
same  reissued  as  two  new  certifi- 
cates, one  In  favor  of  himself  and 
one  in  favor  of  another,  unsupported 
by  any  consideration,  will  not  sus- 
tain a  suit  by  the  latter  to  compel 
the  corporation  to  issue  to  him  a 
certificate  of  stock.  Grlffln  v.  Knob- 
lock.  20  Colo.  A.  153.  77  P  370. 

67.  Perkins  v.  Union  Button-Hole, 
etc.,  Mach.  Co.,  12  Allen  (Mass.)  273; 
Kruse  t.  Hudson  County  Consumers 
Brewlngr  Co.,  79  N.  J.  E]q.  392,  82  A 
104;  Gould  V.  Ooeonta,  71  N.  T.  298; 
Johnson  v.  Albany,  etc.,,  R.  Co„  5 
Laos.  223  [afT  64  N.  Y.  4l8.  13  AniR 
607,  and  rev  40  HowPr  193].  See 
aim  supra  <S  712,  713. 

[a]  Wairev  of  v»f  u*  iiiam  n»  f— A,  B 
and  C  entered  into  an  agreement  to 
form  a  corporation  for  commercial 
purposes.  Bach  was,  by  this  agree- 
ment and  by  the  corporate  act,  to 
have  an  equal  sbare  of  the  stock. 
Two  contributed  capital  in  money. 
The  third  gave  his  note,  pledging  his 
stock  as  security,  the  other  two 
agreeing  to  raise  the  money  for  him 
on  his  stock.  It  was  agreed  that 
the  stock  due  him  should  be  Issued 
on  a  given  event,  which  occurred,  but 
his  note  was  not  made,  nor  the  stock 
Issued;  but  the  company,  controlled 
by  the  other  two  corporators,  went 
on  In  its  business,  recognising  the 
third  as  a  corporator.  No  demand 
was  made  for  his  note  or-  the  stock. 
His  share  In  the  profits  of  the  oor- 

g oration  amounted  to  enough  to  pay 
is  contribution.  It  was  held  that 
the  two  must  be  held  to  have  waived 
their  formal  rights,  they  having 
omitted  to  demand  the  note  and 
stock,  and  having  otherwise  obtained 
the  object  of  this  security,  and  that 
the  third  might  recover  his  stock  In 
a  suit  for  that  purpose.  Chater  v. 
8aa  Pl«nclsco  Sugar  Refining  Co.,  19 


OaL  219.  ' 

681  Dempster  v.  Rosehill  Ceme- 
tery Co.,  206  111.  261.  68  NE  1070; 
Teeple  v.  Bawkeye  uold  Dredging 
Co..  137  Iowa  206,  114  NW  906;  Wells 
v.  Oreen  Bay,  etc..  Canal  Co.,  90  Wis. 
442,  64  NW  69;  Martin  v.  Fox,  etc, 
Imrr.  Co..  19  Wis.  662. 

[a]  Bnzdsm  of  proof, — Where,  in 
an  action  against  a  corporation  to 
compel  It  to  issue  to  plalntlflF  stock 
which  he  claimed  to  be  entitled  to 
under  a  resolution  of  the  corporation, 
the  books  of  the  corporation  showed 
that  he  had  received  more  stock  than 
he  was  entitled  to,  the  burden  was 
on  him  to  show  that  he  had  not  re- 
ceived it.  Dempster  v.  Rosehill  Cem- 
etery Co.,  206  IlL  261,  68  NE  1070. 

[b]  Ooatraot  of  eezpozatloa  aot 
perfomuO. — A  promise  that  one 
shall  receive  a  certificate  of  ten 
shares  of  the  corporate  stock  of  a 
certain  manufacturing  company 
whose  capital  shall  be  one  hundred 
thousand  dollars  divided  into  not 
more  than  two  hundred  shares  Is  not 
fulfilled  by  a  tender  of  a  certificate 
of  ten  shares  of  the  stock  of  said 
company,  of  which  only  thirty-five 
thousand  dollars  are  paid  in,  divided 
into  seventy  shares.  Dyer  v.  Rich,  1 
Mete  (Mass.)  180. 

W.  Teeple  v.  Hawkeye  Oold 
Dredging  Co.,  187  Iowa  206,  114  NW 
906;  Wells  v.  Oreen  Bay,  etc..  Canal 
Co.,  90  Wis.  442,  64  NW  69. 

[a]  Weoaaslty  for  demand  and  re- 
fnsal/^d)  Where  a  corporation  ad- 
vises a  person  that  his  claim  for 
stock  has  been  allowed,  It  Is  not 
bound  to  carry  the  certificates  to 
him,  and  If,  after  the  allowance  and 
notice,  he  does  not  present  himself 
and  request  their  Issuance  and  de- 
livery, ne  cannot  recover  a  money 
Judgment  against  the  corporation 
based  on  the  market  value  of  the 
stock.  Teeple  v.  Hawkeye  Gold 
Dredging  Co.,  137  Iowa  206,  114  NW 
906.  And  see  supra  J  712.  (Z)  An 
agent  having  disposed  of  stock  of  a 
company  belonging  to  himself  for 
its  use  and  at  its  request,  upon  an 
understanding  that  he  was  to  receive 
other  stock  therefor,  cannot  recover 
the  value  of  it  without  showing  a 
demand  for,  and  refusal  of,  such 
other  stock.  Martin  v.  Fox,  eta, 
Impr.  Co.,  19  Wis.  662. 

TO.  Salt  River  Canal  Co.  v. 
Hlckey,  4  Arts.  240,  36  P  171. 


demand  and  refusal  to  issue  a  certificate.'* 

LadiBB.  A  suit  in  equity  to  compel  a  corporation 
to  issue  a  certificate  of  gtock  to  plaintiff  may  be 
barred  by  laches."  Thus  a  suit  to  compel  a  corpo- 
ration to  issue  a  certificate  of  stock  to  plaintiff  and 
for  an  accounting  for  dividends  will  be  barred  by 
laches  if  plaintiff,  with  knowledge  that  his  alleged 
right  was  not  recognized  by  the  corporation,  has 
delayed  for  a  long  time  to  enforce  his  claim,  and 
during  this  time  material  evidence  has  been  lost  to 
the  corporation,  or  third  persons  have  acquired 
rights  which  would  be  materially  affected  by  plain- 
tiff's recovery.'*  But  it  has  been  held,  on  the  other 
hand,  that  the  rights  of  a  holder  of  a  certificate 
entitling  him  to  a  paid-up  interest  in  a  corporation, 
which  has  been  rec(^nized  on  its  records,  which  is 
nonassessable,  and  which  has  never  been  tsarrea- 
dered,  cannot  be  barred  by  laches  until  they  are 
repu^ated  by  the  corporation,  as  the  latter  is  a 
trustee  for  the  certificate  holder."  The  r^t  of  a 
purchaser  of  corporate  stock  to  demand  the  cer- 
tificates therefor  can  be  enforced  without  reference 
to  the  Japse  of  time,  if  no  loss  or  injury  has  resulted 
to  an  innocent  person  by  reason  of  delay."'* 

EstoppeL    The   failure   of    the   stockholder   to 

attend  the  meetings  of  stockholders  or  directors  and 

claim  his  stock  does  not  estop  him  from  thereaftcor 

asserting  his  claim." 

Damages.    The  measure  of  damages  in  an  action 

_  n.  Baltimore  City  Fa«s.  R.  Co.  v. 
Sewell,  36  Md.  2S8,  <  AmR  408;  Rio 
Grande  Cattle  Co.  v.  Bums,  82  Tex. 
60,  17  BW  1043.  See  also  infra  i 
1086. 

7a.  Dempster  v.  Rosehill  Cemetery 
Co„  206  111.  261,  68  NB  1070. 
_7a.  OwingsvUle,  etc,  Tumr.  Road 
CO.  V.  Bondurant,  107  Ky.  606,  64  SW 
718,  21  Kyl>  1219;  COm.  v.  Springfield, 
etc..  Tump.  Co..  10  Bush  ^y.)  264, 
268;  Sprlngflel<L  etc.,  R.  Co.  v.  Bar- 
rodsburg,  11  Kyli  309;  Rice  v.  Pa- 
cific R.  Co.,  66  Ho.  146  (holding  that 
the  statute  does  not  run  In  favor  of 
the  corporation  until  the  stock  Is  de- 
clared forfeited). 

"If  it  be  conceded  that  a  corpora- 
tion can  rely  on  lapse  of  time  against 
a  stockholder  who  merely  demands 
the  evidence  of  title  to  his  stock  (a 
question  we  do  not  decide),  the  stat- 
ute certainly  will  not  begin  to  run 
in  its  favor  until  the  stockhqlder  is 
notified  by  some  unequivocal  act  that 
his  right  to  the  stock  is  disputed. 
Until  he  receives  such  notice  he  has 
the  right  to  regard  the  corporation 
as  his  agent,  and  as  holding  In  trust 
for  him  his  interest  In  the  corpo- 
rate property,"  Com.  v.  Springfield, 
etc.  Tump.  Co..  supra. 

74.  Iron  R.  Oo.  v.  Fink,  41  Oh.  St. 
821,  62  AmR  84;  Wells  v.  Green  Bay, 
etc..  Canal  Co.,  90  Wis.  442,  64  NW 
69. 

75.  Kruse  v.  Hudson  <%unty  Con- 
sumers Brewing  Co.,  79  N.  J.  E!q. 
392,  82  A  104;  Snyder  v.  Charleston, 
etc.  Bridge  Co.,  66  W.  Va.  1,  63  SB 
616,   131   AmSR  947. 

78.  Snyder  v.  caiarleaton,  eto," 
Bridge  Co.,  66  W.  Va.  1,  68  SB  616. 
131  AmSR  947. 

77.  Kobogum  V.  Jackson  Iron  Co., 
76  Mich.  498.  43  NW  602. 

77)4.  Cortelyou  v.  Imperial  Ijand 
Oo„  166  Cal.  378,  104  P  696. 

"The  property  rl^t  existing,  the 
right  to  demand  the  evidence  from 
the  corporation,  which  under  the  law 
and  by  the  agreement  it  is  required 
to  furnish,  is  a  right  which  may  be 
enforced  without  reference  to  the 
lajtse  of  time,  if  no  loss  or  Injury 
has  resulted  to  an  Innocent  person 
by  reason  of  delay."  O>rtelyou  ▼. 
Imperial  Land  Co.,  supra. 

78.  Owlngsville,  etc.  Tump.  Road 
Co.  V.  Bondurant,  107  Ky.  606,  608, 
64   SW  718,   21   Kyt., 
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nst  a  corporation  for  refusal  to  deliver  to  plain- 
a  certificate  of  stock  to  which  he  is  entitled  is, 
rding  to  some  authorities,  the  value  of  the  stock, 
s  highest  price  in  the  market  at  any  time  after 
and.  *  A  more  generally  accepted  rule,  how- 
,  is  that  the  measure  of  damages  is  the  value  of 
stock  at  the  time  of  the  demand  and  refusal.'"' 
uch  suit  the  damages  may  be  alleged  at  a  gross 
I  and  proved  as  the  value  of  the  stock  at  the  time 
s  conversion.**  But  in  an  action  at  law  against 
rporation  for  refusing  to  issue  or  transfer  stock, 
itiff  may  claim  in  the  same  suit  the  value  of  the 
c,  together  with  the  dividends  due  thereon,  and  in 
a  case  the  measure  of  damages  is  the  value  of 
itock  at  the  time  of  the  demand,  together  with  the 
iends  accrued  thereon  at  that  time,  with  inter- 
to  the  day  of  trial.*^  In  an  action  for  breach 
mtract  to  deliver  atock,  the  measure  of  damages 
le  value  of  the  stock  at  the  time  of  the  breach.*^ 
le  stock  has  no  ascertainable  market  value,  then 
actual  or  intrinsic  value  must  be  taken  as  the 
j_82H  Where  there  is  no  proof  of  actual  or 
cet  value  the  value  is  presumptively  the  par 
B.**"  A  contractor,  to  be  paid  partly  in  stock, 
ot,  after  a  refusal  by  the  company  to  transfer  i^ 


said:  "The  plea  of  estoppel  In 
case  Is  nothing  more  than  a  rlea 
tatute  of  limitations  in  another 
3.  If  the  stockholder  has  the 
:  to  rely  upon  the  corporation  to 
his  stock  for  him,  his  failure  to 
Id  the  meetlntrs  of  the  other 
Lholders  or  of  the  directors  of 
company,  and  claim  the  stock, 
not  estop  him  from  thereafter 
ling  it.     Havine  a  right  to  rely 

those  in  charge  of  the  corpora- 
te maintain  his  right  to  his  in- 
it  in  It,  his  acquiescence  and 
osltion  that  they  will  do  that 
h  the  law  Imroses  upon  them 
not  toll  his  right  to  assert  claim 
is  stock.  Until  he  has  notice, 
ome  unequivocal  act,  that  his 
:  to  the  stock  Is  disputed,  his 
1  can  not  be  defeated"). 
tii.  Arnold  v.  Suftolk  Ban3c  27 
.  (N.  Y.)  424.       ^         ^^ 

Mutual  Lioan  Soc.  v.  Montgom- 
16  Ala.  A.  697,  73  S  1006;  Mu- 
L>oan  Soc.  v.  Leonard,  16  Alcu  A. 
73  8  1006;  Mutual  Iioan  Soc.  v. 
e,  16  Ala.  A.  2»S,  73  S  202;  Salt 
r  Canal  Co.  v.  Hickey,  4  Axis. 
)6  P  171;  Wilson  v.  London,  etc, 
ice  Corp.,  14  T.  L.  R.  15. 
I  Qnartton  for  tlia  Jnzr. — ^Tfae 
:ion  as  to  the  value  of  the  stock 
the  time  the  contract  was 
Jied  ia  a  question  for  the  jury, 
al  I/oan  Soc.  v.  Leonard,  16  Ala, 
7,  73  S  1006;  Mutual  Loan  Soc. 
owe,  16  Ala.  A.  2S3,  73  S  202. 

Salt  River  Canal  Co.  v.  Hickey, 
a.  240,  36  P  171. 

Baltimore  City  Pass.  R.  Co.  v. 
11,  36  Md.  238,  6  AmR  402. 

CrelghtDn  v.  Campbell,  27  Colo. 
SO,  149  P  448;  Dyer  v.  Rich,  1 
.  (Mass.)  180;  Van  Alen  v.  II- 
I  Cent  R.  Co.,  4  Abb.  Dec.  (N. 
43. 

I  ntaatratloiuk — (1)  Where  the 
act  was  that  plalntlfF  should  re- 

a  certificate  of  ten  shares  of 
itock   in  a  manufacturing  com- 

whose  capital  should  be  one 
red     thousand    dollars,     divided 

not  more  than  two  hundred 
is,  and  a  certificate  was  tendered 
in  shares  of  the  stock  of  said 
any,  of  which  only  thlrty-flve 
land  dollars  was  paid  in,  divided 
seventy  shares,  it  was  held  that 
rule  of  damages  for  breach  of 
contract  was  the  value  of  ten 
IS  in  the  full  capital  stock.  If  It 
leen  made  up-  at  the  time  stipu- 
,  and  the  company  had  been 
ready.  In  good  nlth,  to  operate 


on  such  capital  pursuant  to  their 
charter.  Dyer  v.  Rich,  1  Meto. 
(Mass.)  180.  (2)  In  a  suit  against 
a  corporation  for  their  refusal  to 
deliver  stock  in  conformity  to  the 
terms  of  a  provisional  certificate  Is- 
sued .  therefor,  as  an  Inducement  to 
subscribers  for  the  bonds  of  the  com- 
pany, and  which  was  to  be  delivered 
on  payment  of  the  last  installment 
due  on  the  bonds,  it  was  held  that 
the  measure  of  damages  which  rlo^n- 
tlff  might  claim  was  the  difference 
between  the  market  value  of  the 
stock,  which  he  could  claim  on  the 
day  that  he  demanded  it,  and  the 
amount  of  the  installments  and  in- 
terest tendered  by  him  to  defehdants, 
together  with  interest  on  this  differ- 
ence from  the  day  of  the  demand. 
Van  Allen  v.  Illinois  Cent.  R.  Co..  20 
N.  T.  Super.  616  [aS  4  Abb.  Dec. 
4481. 

[b]  AppUoation  ot  th*  nil«<— A 
t«nder  of  the  stock  at  the  time  of 
the  trial  when  it  has  become  worth- 
lees  will  not  satisfy  the  claim  for 
the  damages  resulting  from  a.  breach 
of  the  contract.  Mutual  Loan  Soc. 
V.  Leonard,  16  Ala.  A.  697,  73  S  1006; 
Mutual  Loan  Soc  v.  Montgomery,  16 
Ala.  A.  697,  73  S  1006;  Mutual  Loan 
Soc.  V.  Stowe,  16  Ala.  A.  293,  73  S 
202. 

8834.  Tevis  V.  Ryan,  13  Ariz.  120, 
108  P  461;  Peek  v.  Steinberg,  163  Cal. 
127,  124  P  834. 

SSH-  Williams  V.  Bverett,  (Mo.) 
200  SW  1046;  Brlnkerhoff-Farrls 
Trust,  etc.,  do.  v.  Home  Lumber  Co., 
118  Mo.   447,  24  SW  129. 

83.  Barker  v.  Troy,  etc,  R.  Co., 
27  Vt  766. 

84.  Harris  v.  San  Francisco  Sugar 
Refining  Co.,  41  Cal.  893. 

8B.  U.  S. — Bangor  Blectrlc  Light, 
etc.,  Co.  V.  Robinson,  62  Fed.  620. 

Ala. — Bast  Birmingham  Land  Co. 
V.  Dennis,  86  Ala.  665,  6  S  817,  7 
AmSR  73.  2  LRA  836. 

Cal. — Swim  V.  Bernard,  4  P  1172; 
Barstow  V.  Savage  Mln.  Co.,  64  Cal. 
388,  1  P  349,  49  AmR  705  [dlst  or 
den  Winter  v.  Belmont  Mln.  Co.,  63 
Cal.  428,  and  foil  Sherwood  v. 
MIeadow  Valley  Mln.  Co.,  60  Cal.  412]. 

D.  C. — National  Safe  Deposit,  etc, 
Co.  V.   Hlbbs,   32  App.   459. 

Ga. — Blaisdell  v.  Bohr,  68  Ga.  68. 

Ky. — Will  V.  George  Wiedemann 
Brewing  Co.,  171  Ky.  681.  188  SW 
778,  780,  Ann(^a8l918E  62  [quot  Cyc]. 

Mass. — ^Barstow  v.  City  Trust  Co., 
216  Mass.  880,  103  NB  911;  Scollans 


recover  its  nominal  amount  in  money,  if  his  right  to 
recover  at  all  rests  only  on  equitable  grounds,  but 
merely  the  highest  price  that  the  stock  bore  since 
the  beginning  of  the  suit,  and  before  final  judg- 
ment.** 

Judgment  or  decree.  In  an  action  i^ainst  a  cor- 
poration and  the  officers  controlling  the  same,  to 
compel  the  specific  performance  af  a  contract  to 
issue  a  portion  of  the  stock  to  plaintiff,  and  for  an 
account  of  the  dividends  and  profit  of  the  stock, 
it  is  erroneous  to  give  plaintiff  a  portion  of  the 
stock,  and  also  the  same  proportion  of  the  undivided 
profits  of  the  company,  as  the  stock  of  the  company 
represents  its  undivided  profits,  and  one  who  re- 
ceives a  share  of  the  stock  acquires,  by  virtue 
thereof,  his  due  interest  in  the  undivided  profits.** 

[i  721]  8.  Bights  and  Bemedies  on  Lobs  of  Oer- 
HAcaXe,  The  owner  of  a  stoek  certificate  lost  with- 
out his  negligence,  or  stolen,  has  the  right  to  reclaim 
it  from  the  hands  of  one  into  whose  possession  it 
subsequently  comes,  although  a  bona  fide  holder,** 
since  eertificates  of  stock  are  not  negotiable  instru- 
ments.** But,  as  we  shall  see  in  another  place, 
negligence  on  the  part  of  the  stockholder  may  estop 
him  as  against  a  bona  fide  purchaser  for  value.*'' 

V.  Rollins,  173  Mass.  276,  279.  6S  NE 
863,  73  AmSR  284;  CHerron  v.  Gray, 
168  Mass.  673,  47  NE  429,  60  AmSR 
411,  40  LJIA  498. 

Minn. — Schumacher  v.  Greene  Caa- 
anea  Copper  Co.,  117  Minn.  134,  134 
NW  610,  38  LRAJfS  180,  AnnCas 
1913C  1116. 

Nev. — Berctch    v.   Marye,     9   Nev, 

N.  T. — Treadwdll  r.  Clark,  U>0 
N.  T.  61,  82  N£>  606  [all  114  App. 
Dlv.  493,  100  NTS  1];  Knox  v.  Kden 
Musee  Americain  Co.,  148  N.  Y.  441, 
42  NH  988,  61  AmSR  700,  31  LRA 
779;  Anderson  v.  Nicholas,  28  N.  Y. 
600;  Hannahs  v.  Hammond  Type- 
writer Co.,  168  App.  Div.  620,  143 
NYS  939. 

Pa.— Biddle  v.  Bayard,  18  Pa.  160. 

See  also  infra  SS   1186-1190. 

"Neither  the  absence  of  blame  on 
the  part  of  the  officers  of  the  com- 
pany in  allowing  an  unauthorised 
transfer  of  stock,  nor  the  good  faith 
of  the  purchaser  of  stolen  property, 
will  avail  as  an  answer  to  the  de- 
mand of  the  true  owner.  The  great 
principle  that  no  one  can  be  de- 
tnived  of  his  property  without  his 
assent,  except  by  fhe  processes  of 
the  law,  requires  in  the  cases  men- 
tioned that  the  property  wrongfully 
transferred  or  stolen  should  be  re- 
stored to  its  rightful  owner."  West- 
em  Union  Tel.  Co.  v.  Davenport,  97 
U.  S.  869,  372,  24  L.  ed.  1047. 

[a]  Oartifloate  wtgatO.  ia  blanks— 
Where  a  certificate  of  stock,  with  a 
form  of  assignment  and  power  of 
attorney,  which  has  been  signed  In 
blank  by  the  owner,  is  feloniously 
obtained  from  the  true  owner,  his 
title  is  not  divested  upon  a  sale  by 
the  thief  to  an  Innocent  purchaser 
for  value.  Barstow  v.  City  Trust 
Co.,  216  Mass.  330,  103  NE  911;  Schu- 
macher v.  Greene  (jananea  Copper 
Co.,  117  Minn.  124,  184  NW  510,  38 
LRANS  180,  AnnCasl913C  1116;  Han- 
nahs V.  Hanunond  Typewriter  Co.. 
158  App.  Div.  620,  143  NYS  939; 
Treadwell  v.  Clark,  114  App.  Div.  493, 
100  NYS  1  [aff  190  N.  Y.  SI,  82  NE 
606] ;  Farmers'  Bank  v.  Diebold  Safe, 
etc,  Co.,  66  Oh.  St.  367,  64  NB  618, 
90  AmSR  586,  68  LRA  620. 

[b]  Bona  Ada  ponduuisr  (toib  Vbiat 
or  Under. — London,  etc..  Banking  Co., 
Ltd.  V.  London,  etc,  Bank,  Ltd.,  20 
Q.  B.  D.  232. 

8&    See  infra  t   1034. 
87.    Winter   v.    Belmont  Mln.    Co., 
53  Cal.  428.    See  infra  {{  118S-1190. 
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Action  to  estaUish  rigbt  to  certificate.  A  stock- 
holder whose  certificate  has  been  lost  or  stolen  may 
maintain  an  action  in  equity  against  the  corporation 
and  the  holder  to  establish  his  right  to  it  to  com- 
pel its  surrender  and  the  issue  of  a  new  certificate,^ 
and  to  restrain  the  holder  from  receiving  divi- 
dends.** 

Oonvendon.  In  a  proper  case  the  owner  of  the 
certificate  may  maintain  an  action  against  the  holder 
for  conversion;**  and  the  corporation  may  become 
liable  as  for  a  conversion  by  recognizing  a  forged 
or  unauthorized  transfer  of  the  original  certificate 
and  registering  the  transfer  on  its  books.** 

Issue  of  new  certificate.  Where  a  certificate  of 
stock  has  been  lost  or  stolen,  the  corporation  may 
issue  a  new  certificate  in  lieu  thereof,  for  this  will 
not  be  an  overissue  ;°^  and  a  court  of  equity  may  in 


a  proper  case  compel  it  to  issue  a  new  certificate, 
or  recognize  the  owner  as  a  stockholder,  on  the  giv- 
ing of  a  bond  or  other  security  to  indemnify  it 
against  possible  loss  or  liability  by  reason  of  the 
original  certificate,  or  without  requiring  such  se- 
curity where  the  circumstances  are  such  as  to  make 
it  apparent  that  it  can  be  subjected  to  no  such  loss 
or  liability.**  In  some  jurisdictions  the  statutes 
provide  that,  where  a  certificate  of  shares  has  been 
lost  or  destroyed  and  the  corporation  refuses  to 
issue  a  new  one,  the  owner  may  apply  to  the  courts 
for  an  order  requiring  it  to  do  so,  or  may  bring  an 
action  to  compel  it  to  do  so,  on  the  applicant's  fur- 
nishing a  bond  of  indemnity.**  To  entitle  a  stock- 
holder to  the  statutory  remedy  he  must  bring  him- 
self within  the  provisions  of  the  statute.*' 


such  statutes 


provisions 
afford  merely 


But 
a  cumulative  remedy. 


SS.  Ejast  Birmingham  Land  Co.  v. 
Dennis.  85  Ala.  565,  5  S  317.  7  AmSR 
"3.  2  LRA  836:  Blalsdell  v.  Bohr,  68 
Ga.  ^66;  Southwestern  R.  Co.  v. 
Thomason.  40  Qo.  408;  Wells  v. 
Smith.  7   AbbPr  (N.  T.)  261. 

S».  Wells  T.  Smith,  7  AbbPr  (N. 
T.)  261. 

Mk  Berdch  v.  Marjre,  9  Nev.  312; 
Anderson  v.  Nicholas,  28  N.  T.  600. 
See  generally  Trover  and  Conversion 
[58  Cyc  2012,  2028]. 

91.     See  Infra  iS   1174-1181. 

93.  Kinnan  v.  Forty-Second  St.  R. 
Co..  1  Misc.  457,  21  NTS  789  [aff  140 
N.  Y.  183,  36  NE  498].  See  supra 
i  548. 

93.  "Will  V.  Oeorge  Wiedemann 
Brewing  Co.,  171  Ky.  681,  188  £W 
778.  780.  AnnCasl918E  62  [quot  Cyc]; 
Guilford  v.  Western  Union  Tel.  Co., 
43  Minn.  434,  46  NW  70.  69  Minn. 
332,  61  NW  324,  50  AmSR  407;  But- 
ler V.  Glenn  Cove  Starch  Mfg.  Co., 
18  Hun  (N.  Y.)  47;  Kinnan  v.  Forty- 
Second  St.  R.  Co.,  1  Misc.  467,  21 
NYS  789  [aff  140  N.  T.  183,  35  NE 
4983;  Galveston  City  Co.  v.  Sibley, 
56  Tex.  269;  Converse  v.  Galveston 
aty  Co.,  (Tex.  Civ.  A.)  189  SW  539; 
Teaman  v.  Galveston  City  Co.,  (Tex. 
Civ.  A.)  173  SW  489;  La  Belle  Iron 
Works  V.  Quarter  Sav.  Bank.  74  W. 
Va.  569.  S2  SE  614.  Se«  Wilkinson 
V.  Home  Bank,  187  Tenn.  198,  192 
SW  920  (holding  that  a  corporation 
Issues  new  certificates  at  its  peril). 

[a]  aEandamTU. — (1)  In  some 
states  it  has  been  held  that  manda- 
mus will  lie  to  compel  the  Issue  of 
a  new  certificate.  State  v.  Southern 
Ulneral,  etc.  Co.,  108  La.  24,  32  S 
174;  State  v.  New  Orleans  Gaslight 
Co.,  2B  La.  Ann.  898;  Hof  v.  Western 
German  Bank,  8  Oh.  Dec.  (Reprint) 
245.  6  ClncLBul  666.  (2)  But  this  ia 
contrary  to  the  general  rule.  S  e 
Mandamus  [26  Cyc  347]. 

[b]  «gi^»*i«g  oertlfloat*  •^npll- 
oate." — It  has  been  held  that  a  court 
of  equity  will  not  compel  a  corpo- 
ration to  issue  to  a  stockholder  who 
ha9  lost  his  certificates  of  stock 
new  certificates,  without  words 
thereon  to  show  that  they  are  durll- 
cates,  even  though  the  stockholder 
indemnifies  the  corporation  against 
loss.  Keller  v.  Eureka  Brick  Mach. 
Mfg.  Co.,  43  Mo.  A.  84,  11  LRA  472; 
Minnlck  v.  Keystone  Nat.  Bank,  12 
Pa.  Dlst.  638.  This,  however,  seems 
to  be  at  variance  with  the  other 
cases  supna  this  note. 

[c]  VeeasattT  tor  liosd  or  othwr 
McnrltT',. — (1)  A  bond  of  Indemnity 
or  other  security  may  and  must  be 
required  before  the  court  can  compel 
the  corporation  to  issue  a  new  cer- 
tificate, unless  it  clearly  appears 
that  no  loss  or  liability  can  result 
to  the  corporation.  Will  v.  George 
Weidemann  Brewing  Co.,  171  Ky. 
«81,  188  SW  778.  AnnCa3l918B  62; 
State  v.  New  Orleans  Cotton  Exch., 
114  La.  324,  38  S  204;  Guilford  v. 
Western  Union  Tel.  Co.,  43  Minn. 
434,  46  NW  70,  59  Minn.  332,  61 
NW  324,  60  AmSR  407;  Galves- 
ton   City     Co.    V.     Sibley,     66     Tex. 


269;  Teaman  v.  Galveston  City  Co., 
(Tex.  Civ.  A.)  173  SW  489.  (2)  But 
no  bond  or  other  security  Is  neces- 
sary If  the  circumstances  are  such 
that  it  clearly  aprears  that  no  loss 
or  liability  can  result.  State  v. 
Southern  Mineral,  etc.,  Co.,  108  La. 
24,  32  S  174;  State  v.  New  Orleans 
Gaslight  Co.,  25  La.  Ann.  398:  Guil- 
ford V.  Western  Union  Tel.  Co.,  59 
Minn.  332,  61  NW  324,  50  AmBR  407. 
(3)  Thus,  where  It  clearly  appeared 
that  the  original  certificate,  unas- 
signed,  had  been  lost  for  twelve 
years,  and  had  not  since  been  heard 
from,  and  no  other  claimant  for  the 
stock  or  dividends  had  appeared.  It 
was  held  that  the  owner  was  entitled 
to  a  new  certificate  without  giving  a 
bond  of  Indemnity,  Gullrord  v. 
Western  Union  Tel.  Co.,  supra.  (4) 
In  Louisiana,  where  more  than  ten 
years  have  elapsed  since  the  relator 
became  the  purchaser  of  certain 
shares  of  stock,  and  no  one  has  laid 
claim  to  the  lost  certificates,  no  such 
claim  can  thereafter  be  made.  State 
V.  Southern  Mineral,  etc.,  Co.,  108  La. 
24.  32  S  174.  (5)  It  has  also  been 
held  that,  where  the  loss  of  plaintiff's 
certificates  and  the  advertisement 
thereof  are  sufficiently  established, 
the  corporation  cannot  refuse  to 
issue  new  certificates  on  the  ground 
that  a  bond  of  Indemnity  is  not  fur- 
nished where  the  stock  cannot  be 
transferred  by  relator,  except  on  the 
books  of  the  respondent,  and  on  the 
production  of  the  certificates,  as  this 
Is  sufficient  protection  to  the  com- 
pany. State  V.  New  Orleans  Gas- 
light Co.,  supra. 

[d]  roreljrn  Qorporation. — ^An  ac- 
tion may  be  maintained  against  a 
foreign  corroratlon  to'  compel  it  to 
Issue  a  new  certificate  in  place  of 
one  which  had  been  lost.  Guilford 
V.  Western  Union  Tel.  Co.,  69  Minn. 
332,    61   NW  324,   60  AmSR  407. 

[e]  Semedy  oa  bond;  axCbirogtMon, 
— L,  having  assigned  his  certificate 
of  stock  in  a  railroad  company,  pre- 
sented to  the  company  an  affidavit 
that  be  had  lost  it,  ana  procured  the 
issuance  of  a  new  certificate  in  its 
stead,  giving  a  bond  "to  save  the 
company  harmless  from  all  loss  by 
reason  of  said  second  issue,  and  from 
any  liability  on  account  of  the  stock 
described  in  said  affidavit."  The  rail- 
road company  thereupon  refused  to 
allow  the  transfer  of  the  stock  on  its 
books  When  requested  by  rl^'ntiff, 
the  holder  of  the  original  certificate, 
and  the  stock  depreciated  until  it  be- 
came worthless.  It  was  held  that, 
since  the  bond  was  general  assets  of 
the  company,  plaintiff  had  no  right 
of  action  in  equity  thereon  on  the 
ground  of  subroRation.  Greenleaf  v. 
Ludington,  15  Wis.  558,  82  AmD  698. 

[f]  Aetloa  tarred  by  Btatnt*  of 
Uniltatloiia  see  Converse  v.  Galveston 
City  COj,  (Tex.  Civ.  A.)  189  SW  639. 

[g]  Costa  may  be  awarded  in  the 
discretion  of  the  court.  Kinnan  v. 
Forty-Second  St.  R.  Co.,  1  Misc.  467, 
21    NTS    789. 

[h]  zdablUtjr  to  OBUnjua  luMncj— 
A  by-law  providlnK  for  the  Isauance 


of  certificates  in  place  of  such  as 
may  have  been  lost  or  destroyed  does 
not  affect  the  rights  of  the  parties, 
but  merely  enables  persons  whose 
certificates  appear  to  have  been  lost 
or  destroyed  to  obtain  others,  in- 
demhifylng  the  company  against 
loss.  In  case  other  parties  assert 
rights  against  the  company  under  tha 
original  certificates.  Cleveland,  etc., 
R.  Co.  v.  Robblns,  35  Oh.  St.  483. 

94.  Matter  of  Speir,  69  App.  Dlv. 
149,  74  NTS  555;  Kinnah  v.  Forty- 
Second  St.  R.  Co.,  1  Misc.  457.  21  NTS 
789  [aff  140  N.  T.  183.  36  NE  498]; 
Travers  v.  North  Carolina  R.  Co.,  183 
N.  C.  322,  45  SE  651;  Hendon  v.  North 
Carolina  R.  Co.,  127  N.  C.  110,  37  SB 
166;  Hendon  v.  North  Carolina  R. 
Co..  126  N.  C.  124,  34  SE  227;  La 
Belle  Iron  Works  v.  Quarter  Sav. 
Bank,  74  W.  Va.  669,  82  SB  614. 

95.  Isbell  V.  Grayblll,  19  Colo.  A. 
508,  76  P  550;  Matter  of  Coats.  75 
App.  Dlv.  469,  78  NTS  425;  In  re 
Sreir,  69  App.  Div.  149,  74  NTS  B65j 
BIglin  V.  Friendship  Assoa.  46  Hun 
(N.  T.)  223;  Hendon  v.  North  Caro- 
lina R.  Co.,  127  N.  C.  110.  37  SB  156: 
Downing  v.  Thompson,  103  Va.  68,  48 
SE  606. 

[a]  In  Vew  Tofk  (1)  under  the 
provisions  of  the  Stock  Corporation 
Law  (L.  [1892]  c  688  S  60;  L.  [1909] 
c  61  [8  Consol.  L.  c  69]  !  67).  that  the 
owners  of  a  lost  or  destroyed  certifi- 
cate of  stock,  if  the  corporation  re- 
fuses to  Issue  a  new  certificate,  may 
apply  for  an  order  to  show  cause 
why  it  should  not  be  required  to 
Issue  a  new  certificate,  a  refusal  by 
the  corporation  must  be  shown,  and 
a  mere  request  of  it  to  issue  a  cer- 
tificate is  not  enough.  Matter  of 
Coats,  75  Arp.  Dlv.  469,  78  NTS  426. 
(2)  Under  the  provision  (L.  [1892] 
c  888  9  61;  L.  [19091  c  61  J  68),  that, 
on  return  of  the  order  to  show  cause 
why  a  corporation  should  ndt  issue  a 
new  certificate  of  stock  in  place  of 
one  lost  or  destroyed,  the  court  shall 
in  a  summary  manner,  and  in  such 
mode  as  it  shall  deem  advisable.  In- 
quire into  the  truth  of  the  facts 
stated  In  the  petition,  proof  of  the 
facts  should  be  taken.  Matter  of 
Coats,  supra;  In  re  Speir,  69  App. 
Dlv.  149,  74  NTS  655.  (3)  Under 
the  provision  of  said  statute,  that, 
after  being  satisfied  that  petitioner 
is  the  owner  of  stock  the  certificate 
of  which  has  been  lost,  the  court 
shall  order  the  corporation  to  Issue 
a  new  certificate  to  him,  on  deposit 
of  security  to  Indemnify  any  other 
person  thereafter  found  to  be  the 
owner  of  the  lost  certificate,  and  may 
direct  the  rubllcation  of  such  notice, 
either  before  or  after  making  such 
order  as  it  shall  deem  proper,  either 
the  order  to  show  cause  should  be 
published  so  as  to  give  notice  to  any 
one  claiming  title  to  the  stock,  or 
notice  should  be  published  after  the 
order  to  issue  the  certificate  is 
granted,  but  before  the  certificate  is 
delivered,  the  effect  of  the  order  be- 
ing to  divest  any  other  person  of 
title  to  the  stock.  Matter  of  Coats, 
supra;  In  re  Speir,  sup; 
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TinleBs  by  their  terms  they  are  exclusive,  and  do  not 
exclude  the  preSxistiMf  equity  jurisdiction  of  courts 
to  award  such  relief.  In  any  ease  of  course  plain- 
tiff, to  be  entitled  to  such  relief,  must  show,  not 
only  that  the  original  certificate  has  been  stolen  or 
otherwise  lost,  but  also  that  he  is  the  owner  of  the 
stock  represented  thereby  and  otherwise  entitled  to 
a  certificate.*' 

Action  by  corporation.  Where  there  are  adverse 
claims  to  shares  of  stock  represented  by  a  certifi- 
cate which  the  original  holder  claims  has  been  lost 
or  stolen,  the  oorporatign  may  no  doubt  in  a  proper 
case  maintain  a  bill  of  interpleader  or  an  action  of 
interpleader  under  the  code.**  But  where  a  certifi- 
cate of  stock  in  the  plaintiff  corporation,  which  had 
been  lost  by  the  owner,  came  wrongfully  to  the 
hands  of  another,  and  through  him  to  the  hands  of 
defendant,  who  presented  it  and  demande'd  that  a 
transfer  should  be  made  to  him  on  the  books  of  the 
corporation,  and  the  corporation  brought  an  action 
seeking  to  have  the  rights  of  the  parties  determined 


and  praying  that,  if  defendant  had  no  interest  in 
the  certificate,  it  might  be  delivered  up  and  can- 
celed, it  was  held  that  there  was  no  case  for  equi- 
table cc^nizance,  and  therefore  that  temporary  in- 
junctions already  granted  should  be  vacated.** 

[i  722]  9.  Oancdlation  of  Oerttflcates.  Of  course 
if  a  certificate  of  stock  is  illegal  and  void,  the  cor- 
poration may  cancel  it;^  and  the  same  is  true  of  a 
certificate  issued  for  a  consideration  which  has 
failed,*  and  of  a  certificate  which,  although  not  void, 
is  voidable  because  issued  fraudulently  or  without 
authority,  if  it  has  not  reached  the  hands  of  a  bona 
fide  holder  for  value.*  And,  as  we  have  seen,  the 
coiporation  or  a  stockholder  may  in  a  proper  case 
maintain  an  action  for  cancellation.*  But  if  a  cer- 
tificate is  binding  on  the  corporation  in  the  hands 
of  the  present  holder  and  it  wrongfully  cancels  the 
same,  the  rights  of  the  holder  are  not  affected 
thereby,  and  the  corporation  may  be  compelled  to 
issue  a  new  certificate  or  be  held  liable  in  an  action 
to  recover  damages  as  for  a  conversion.*    The  un- 


[b]  In  Warth  OaioUiia  (1)  L. 
(1885)  c  266,  regulating  the  manner 
of  reissuing  certlflcatea  of  stock  of 
an  Incorrorated  company,  \  where  the 
same  have  been  lost,  and  requiring 
an  Indemnity  bond  from  the  person 
asking  a  reissue  of  a  lost  certificate, 
and  permitting  a  retention  of  the  re- 
issued certificate  by  the  company's 
treasurer  for  five  years,  as  a  further 
safeguard,  was  a  general  provision 
applicable  to  all  corporations.  Hen- 
don  V.  North  Carolina  R.  Co.,  125  N. 
C.  124,  34  SE!  227.  (2)  But  the  pro- 
vision of  the  said  act  of  1886,  that  a 
corporation  is  entitled  to  hold  In  es- 
crow for  five  years  a  new  certificate 
of  stock  before  issuing  It  to  the 
owner  in  substitution  of  one  which 
he  has  lost,  is  repealed  by  Acts 
(1901)  o  2  i  96,  authorising  the 
owner  of  a  lost  certificate  to  sue  to 
compel  the  corporation  to  issue  a  du- 
plicate, and  that  an  order  to  issue 
such  duplicate  shall  direct  the  owner 
to  deposit  security  to  indemnify  any 
person  other  than  the  plaintiff  who 
shall  thereafter  appear  to  be  the 
lawful  owner  of  such  lost  certificate, 
and  require  any  person  who  shall 
thereafter  claim  under  the  lost  cer- 
tificate to  have  recourse  to  said  In- 
demnity and  discharge  the  corpora^ 
tion  from  all  liability  to  such  person 
by  reason  of  compliance  with  the  or- 
der. Travers  v.  North  Carolina  R.  Co., 
183  N.  C.  322,  46  SB  661.  (3)  Where, 
in  an  actionasainst  a  corporation,  the 
loss  of  a  certificate  of  stock  thereon 
is  alleged,  and  a  reissue  of  the  same 
is  asked,  a  denial  of  the  allega- 
tion of  lou  raises  a  question  of  fact 
to  be  determined  by  the  jury.  Hen- 
don  V.  North  Carolina  R.  Co.,  supra, 
(4)  Where  the  allegation  of  loss,  is 
denied,  the  court,  on  evidence  being 
ottered  as  to  the  contents  of  the  lost 
paper,  should  pass  on  the  prelimi- 
nary question  whether  there  Is  a 
sufficient  prima  facie  case  of  loss  to 
let  in  proof  of  its  contents,  leaving 
to  the  Jury  the  questions  whether 
there  was  a  loss  of  the  jpaper,  and 
what  its  contents  were.  Hendon  v. 
North  Carolina  R.  Co.,  supra.  (6) 
Where  defendant  in  such  an  action 
admits  plaintitrs  right  to  a  certifi- 
cate, plaintiff's  failure  to  tender  an 
Indemnity  bond  before  'bringing  ac- 
tion, as  required  by  L.  (1886)  o  266, 
will  throw  the  costs  of  the  proceed- 
ings on  plaintiff.  Hendon  v.  North 
Carolina  R.  Co.,  127  N.  C.  110,  37  SE 
165. 

[c]  te  WMt  Tliciato  (1)  under 
Code  (1913)  c.  63  9  88  (t  2871),  a 
corporation  may  be  compelled,  on 
terms  providing  security,  to  Issue 
stock  certificates  in  the  place  of  lost 
certificates;  but  in  so  doing  it  incurs 
liability  to  a  bona  fide  holder  for 
value  of  the  original  certificate,  if  it 


has  not  been  lost,  and  also  to  an 
innocent  holder  of  a  certificate  based 
on  such  duplicate  certificate.  La 
Belle  Iron  Works  v.  Quarter  Say. 
Bank,  74  W.  Va.  669,  82  SE  614.  (2) 
But  the  bond  of  indemnity  taken  by 
the  corporation  issuing  a  duplicate 
certificate,  pursuant  to  the  statute, 
in  the  place  of  a  lost  certificate,  pro- 
tects the  copporation  against  loss 
from  any  source  growing  out  of  the 
Issuance  of  such  duplicate  certifi- 
cate. La  Belle  Iron  Works  v.  Quar- 
ter Sav.  Bank  supra. 

[d}  Penalty  of  bond^Where,  on 
an  application  under  the  statute,  it 
was  shown  that  the  market  value  of 
the  stock  represented  by  the  alleged 
lost  or  destroyed  certificate  was 
twenty  thousand  and  eight  hundred 
dollars,  the  penalty  of  the  bond  re- 
quired by  the  statute  should  be  at 
least  twenty-five  thousand  dollars. 
Matter  of  Speir,  69  App.  Div.  149,  74 
NTS  565. 

96.  Kinnan  v.  Forty-Second  St., 
etc.,  R.  Co..  140  N.  T.  183,  36  NE  498 
[aff  1  Misc.   467,  21  NTS  789]. 

97.  Demrster  v.  Rosehill'  Ceme- 
tery Co.,  206  111.  261,  68  NE  1070; 
Baltimore  Trust  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  119  Md.  21,  86 
A  949;  Provident  Sav.  Bank,  etc.,  Co. 
V.  Voight,  32  Oh.  Clr.  Ct.  659;  Green 
V.  Galveston  City  Co.,  (Tex.  Civ.  A.) 
191  SW  182;  Teaman  v.  Galveston 
City  Co.,  (Tex.  Civ.  A.)  190  SW  212; 
Converse  v.  Galveston  City  Co.,  (Tex. 
Civ.  A.)  189  SW  639;  Condit  v.  Gal- 
veston City  Co.,  (Tex.  Civ.  A.)  186 
SW  395.     See  also  supra  {{  712,  720. 

[a]  Bhowliif  •■  to  loM. — In  man- 
damus to  compel  the  issuance  of  a 
certificate  of  stock  in  place  of  one 
that  has  been  lost,  where  the  evi- 
dence shows  the  loss,  it  is  not  ob- 
jectionable, after  more  than  ten 
years,  after  which  no  claim  can  be 
made  on  the  lost  certificate,  because 
it  fails  to  show  the  particulars  of  the 
loss.  State  v.  Southern  Mineral,  etc., 
Co.,   108  La.   24,   32  S  174. 

[b]  Oeimlneness  of  orlgliial  omw 
tUloat«<— In  a  suit  to  compel  a  cor- 
poration to  issue  new  certificates  of 
stock  in  place  of  lost  ones,  when  de- 
fendant calls  no  witnesses,  but  rests 
its  entire  defense  on  a  motion  for  a 
nonsuit,'  assigning  grounds  therefor 
which  involve  an  admission  of  the 
genuineness  of  the  lost  certificates, 
and  making  no  suggestion  to  the  con- 
trary, it  cannot  thereafter  raise  any 
such  question  of  genuineness.  Kin- 
nan  y.  Porty-Second  St.,  etc.,  R.  Co., 
140  N.  T.  183,  36  NE  498  [aff  1  Misc. 
467,  21  NTS  789].  , 

[c]  S  •<•&■•  br  oozporatloB. — ^A 
corroratlon,  when  sued  oy  the  heir 
of  one  shown  by  its  books  to  have 
been  the  holder  of  stock  transferable 
by  Indorsement  of  the  certificate,  can 


defend  the  action  in  the  interest  of 
the  real  owner,  although  his  identity 
may  be  unknown  to  it,  if  it  has  evi- 
dence that  the  stock  has  been  sold. 
Green  v.  Galveston  City  <3o.,  (Tex. 
Civ.  A.)   191  SW  182. 

[d]  Stock  la  aoai*  of  ladlvMua 
foUowed  by  woiA  "trastee"  or 
"arant"  see  Baltimore  Trust  Co.  v. 
George's  Creek  Coal,  etc.,  Co,,  119 
Md.  21,  85  A  949;  Tyson  v.  George's 
Creek  Coal,  etc..  Iron  Co.,  116  Md. 
664.  -81  A  41. 

re]  Duplicate  oartUeatM  laaoeA, 
■old,  and  redenned  by  oomoratloii.— 
Where  an  owner  of  certificates  of 
stock  which  have  been  destroyed  pro- 
cured the  Issuance  of  an  equal  num- 
ber of  duplicate  certificates  and  sells 
them,  and  they  are  redeemed  by  the 
company,  the  fact  that  some  of  the 
duplicates  were  erroneously  num- 
bered gives  him  no  further  right 
against  the  company  for  shares  un- 
der the  original  certificates.  Teaman 
V.  OaIve»ton  City  Co.,  (Tex.  Civ.  A.) 
190  SW  212. 

[f]  aTiAaOA*  and  qneBtlons  of 
fast  for  Jury  (1)  In  an  action  to  es- 
tablish plaintiff's  ownership  of  a  cer- 
tificate of  stock  and  for  Issue  of  a 
new  certificate  In  lieu  of  an  alleged 
lost  trustee's  certificate  see  Converse 
V.  Galveston  City  Co.,  (Tex.  (3iv.  A.) 
189  SW  639.  (2)  Evidence  may  be 
sufficient  to  show  that  plaintiirs  an- 
cestor had  sold  corporate  stock  orig- 
inally Issued  to  him,  although  there 
is  no  evidence  as  to  the  Identity  ot 
the  buyer  and  no  claim  to  such  stock 
has  ever  been  made.  Green  v.  Gal- 
veston City  Co.,  (Tex.  Civ.  A.)  191 
SW  182.  (3)  Evidence  that  one 
share  less  of  the  stock  had  been  Is- 
sued than  plaintiffs  admitted  in  their 
petition  had  been  taken  up  by  the 
corporation  is  sufficient  to  warrant 
the  jury  in  finding  that  the  share 
Issued  to  plaintiffs'  ancestor  had 
been  taken  ur  by  the  corporation. 
Green   v.   Galveston  C?lty  Co.,   supra. 

98.  Buffalo  Grape  Sutrar  C^.  v. 
Alberger,  22  Hun  (N.  T.)  849.  And 
see  Interpleader  [23  Cyc  1]. 

99.  Buffalo  Grape  Sugar  C^.  v. 
Alberger,  22  Hun  (N.  T.)  349. 

1.     See  supra  {J   547,   609. 

3.  Coffin  V.  Struthers,  169  Iowa 
813,  151  NW  400;  Fidelity  Trust  Co. 
V.  Federal  Trust  Co.,  87  N.  J.  Eki.  660. 
100  A  616;  Equity  Gaslight  Co.  v. 
MoKeige,  19  NTS  914  [aff  189  N.  T. 
237,  84  NE  898]. 

&  LAthrop  V.  Kneeland,  46  Barb. 
(N.  T.)  482.  Sea  supra  il  636,  649, 
550,  612,   688.  ^ 

4.  B.  &  C.  Electrical  Constr.  Co.  v. 
Owen,  176  Apr-  Div.  399,  163  NTS  81. 
,See  supra  Ji  634  et  seq  649,  660,  609, 
611,  612,  668.  688. 

5.  U.  S. — St.  Romes  V.  lieve« 
Steam    Cotton-Press    (3o.,    127    U.    S. 
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anthorized  aei  of  the  ofiOcers  of  a  corporation  in 
canceling  the  original  eertiflcates  of  stock  issued  to 
one  person,  and  in  reissuing  the  certificates  to  an- 
other, confers  no  legal  right  on  the  latter  to  any 
of -the  stock.*  If  a  corporation  by  negligence  can- 
eels  a  person's  stock,  and  issues  certificates  therefor 
to  a  third  party,  the  true  owner  may  proceed  against 
the  corporation  to  obtain  the  replacement  of  his 
stock,  or  its  value,  without  pursuing  the  purchaser 
or  those  who  hold  under  him/ 

With  consent  of  h<dder.  A  certificate  may  be 
canceled  at  any  time  by  the  corporation  with  the 
consent  of  the  stockholder,"  except  under  some  cir- 
cumstances as  against  creditors  or  dissenting  stock- 
holders." But  the  fact  that  a  stockholder,  the  title 
to  whose  stock  is  disputed,  delivers  the  certificate 
to  the  corporation  to  protect  it  pending  litigation, 
with  notice  that  she  will  hold  it  responsible  for  its 
redelivery,  does  not  operate  to  cancel  the  stock  or 
deprive  her  of  title." 

Smrender  and  cancellation  by  mistake.  Where 
stock  is  surrendered  to  a  corporation  by  mistake  of 


fact  and  canceled,  a  court  of  equity  has  power  to 
order  its  retransf  er,  or  the  issuance  of  new  shares, 
where  the  amount  of  capital  authorized  will  not 
thereby  be  exceeded." 

[%  723]  H.  Increaae  and  Bediicti<ni  of  Capital 
StMk" — 1.  Power  to  Increaae  or  Bednce— a.  Neces- 
sity  for  depress  Authority.  It  is  the  well  nettled 
rule  that  the  capital  stock  of  a  corporation  cannot, 
even  with  the  consent  of  all  the  officers  and  stock- 
holders," be  either  increased  beyond  or  reduced 
below  the  amount  fixed  by  its  charter  or  governing 
statute  except  under  and  in  compliance  with  the  Ex- 
press charter  or  statutory  authority  given  before  or 
after  incorporation."  In  the  absence  of  authority 
for  an  increaae  of  stock,  the  mere  fact  that  the  value 
of  the  property  owned  by  the  corporation  has  be- 
come enhanced  does  not  authorize  an  additional 
issue  of  shares,  either  to  the  original  corporators  or 
to  subscribers  for  the  stock." 

[$  724]  b.  What  Oonstitntes  an  Increase  or  Re- 
duction. A  mere  classification  of  the  capital  stock 
of  a  corporation  into  preferred  and  common  stock, 
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[a]    VUnlier    aad    par    valxn    of 

ATM*— "The  shares  of  a  corpora- 
tion can  neither  be  increased  nor 
diminished  In  number  or  in  their 
nominal  value,  unless  this  be  ex- 
pressly authorized  by  the  company's 
charter,  or  by  act  of  the  legisla- 
ture." -Tschumi  V.  Hills,  6  Kan.  A. 
649,  51  P  619.  622.     See  supra  i   619. 

fb]  under  tlia  oonstitation  of 
iKmlMMUS  which  provides  for  In* 
creasing,  but  not  for  reducing,  the 
caiMtal  stock  of  corporations,  cor- 
porations have  no  power  to  decrease 
their  capital.  Selgnouret  v.  Home 
Ins.  Co.,   24   Fed.    332. 

re]  A  stooUioiaer  eaanot  lie  r«- 
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Issued  by  It  and  surrender  part  of 
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without  an  increase  or  a  decrease  in  the  number  of 
shares,  is  not  an  increasing  or  a  diminishing  of  its 
capital  stock  within  the  meaning  of  a  statutoiy  pro- 
hibition.** And,  where  a  corporation  issues  certifi- 
cates of  indebtedness  with  which  to  retire  its  pre- 
ferred stock,  and  immediately  thereafter  converts 
such  certificates  into  common  stock,  the  transaction 
should  be  considered  as  a  wholb,  and  hence  the  is- 
suance of  the  certificates  and  the  retirement  of  the 
preferred  stock  does  not  operate  as  a  reduction  of 
capital,  nor  the  issuance  of  such  additional  common 
stock  as  an  increase  thereof."  Nor  is  a  conditional 
sale   by   a  corporation   of  shares  of  its   treasury 


year,  invalid  as  an  attempt  either  to  increase  or  to 
diminish  the  capital  stock  in  violation  of  a  statute.*^ 

Increase.*"  Where  the  full  authorized  amount  of 
stock  is  not  originally  issued,  additional  stock  may 
be  issued  from  time  to  time  up  to  the  limit  author- 
ized, for  this  is  not  an  inpease  of  stock.'"'  And 
where  the  number  of  shares  is  not  fixed  by  charter, 
it  may  be  changed  from  time  to  time  by  vote  of  the 
stockholders  or  directors."  There 'is  no  increase  of 
capital  stock,  where,  after  a  certificate  of  incorpora- 
tion has  been  filed  and  part  of  the  shares  have  been 
subscribed  for,  all  the  subscribers  meet  and  resolve 
to  make  the  capital  stock  greater  and  to  change  the 
number  and  par  value  of  the  shares,  and  a  certifi- 
cate of  such  amendment  is  filed;  but  the  effect  is  to 
obliterate  the  old  and  to  substitute  a  new  capital 
stock  different  in  amount  and  in  the  number  and 
par  value  of  the  shares,  and  this  new  stock  is  origi- 
nal or  formative,  and  not  increased  stock.^  Nor  is 
there  an  increase  where  the  stockholders  vote  as  one 
transaction  to  reduce  common  stock  by  decimating 
the  par  value  of  the  shares  and  to  issue  new  com- 
mon stock  to  an  amount  less  than  the  amount  of 
such  reduction  and  file  certificates  simultaneously 
pursuant  to  a  statute.**  An  invalid  resolution  to 
increase  stock  may  be  sustained  tis  a  reissue  of  old 
stock,  when  the  corporation  has  acquired  old  stock 
which  it  might  reissue." 

A  transaction  by  which  each  individual  stock- 
supra,  sj  —  —  . 

16.    Oaillfornla    Tel.,    etc.,    Co. 


holder  of  a  corporation  sells  his  stodc  to  auofher 
corporation  formed  by  the  consolidation  of  three 
other  corporations,  receiving  for  each  share  sold 
five  shares  in  the  new  corporation,  does  not  create 
an  increase  of  the  capital  stock  of  the  first  corpora- 
tion, where  it  was  not  a  party  to  the  consolidation 
agreement  upon  which  the  new  corporation  was  or- 
g^anized,  and  where  directors  have  been  elected  for 
it  and  a  separate  corporate  existence  maintained, 
so  that  it  has  not  become  merged  in  the  new  cor- 
poration.** 

Beduction.    The  capital  stock  of  a  corporation,  as 
distinguished  from  its  surplus,  cannot  be  reduced 


stock,  under  an  option  to  rescind  at  the  end  of  a      or  impaired  by  distributing  any  part  thereof  among 
• — ..•i  __  _„  ^ii i  _-it__  i_  • _..  i-   r  jjjg  stockholders,  by  purchasing  shares  and  retiring 

them,  by  releasing  stockholders  from  installments 
to  become  due,  or  otherwise,  in  the  absence  of  statu- 
tory authority."'  But  a  corporation  does  not  reduce 
its  capital  stock  within  the  meanii^  of  a  statute 
by  purbhasing  shares  thereof,  where  it  does  not 
retire  them,  but  sells  and  transfers  them  to  others 
or  holds-  them  ready  for  such  sale  and  transfer;*' 
or  where  it  cancels  certificates  of  stock  partly  paid 
up  and  the' subscriptions  therefor,  and  issues  to  the 
subscribers  in  lieu  thereof  full-paid  stock  to  the 
amount  which  they  -have  paid,  retaining  the  remain- 
ing stock  in  its  treasury  for  reissue;**  or  where  it 
accepts,  upon  terms  which  "permit  of  their  being 
reissued,  a  surrender  of  full-paid  shares  and  issues 
in  exchange  other  shares  credited  as  full  paid  up.** 
There  is  no  reduction  of  capital  stock  by  merely 
writing  off  a  loss  which  the  corporation  has  suf- 
fered, or  by  charging  losses  pro  rata  against  the 
shares  of  the  stockholders  in  establishing  the  book 
value  of  the  shares.**  A  corporation,  by  reducing 
its  real  estate  not  needed  in  its  business  and  thereby 
reducing  its  liability  to  a  larger  amount  does  not 
impair  its  capital  stock,  so  as  to  entitle  a  subsequent 
creditor  to  complain.'*  Where  an  incorporated  com- 
pany levies  and  collects  an  assessment  on  its  stock- 
holders, which  it  afterward  repays  to  them  by  an 
issue  and  sale  of  additional  stock,  and  the  company 
afterward  becomes  a  corporation,  the  transaction  is 
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Tenn. — Civil  Serv.  Inv.  Assoc,  v. 
Thomas.  188  Tenn.  77,  196  SW  776. 

Wash. — Kom  v.  Cody  Detective 
Airency,  76  Wash.  640,  136  P  1166,  60 
LRAN3  1073;  Tait  v.  Pigott,  82 
Wash.  344,  73  P  364.  > 

See  tnfra  i  1210. 

37.  U.  S. — Chilllcothe  Branch 
State  Bank  v.  Pox,  6  F.  Cas.  No. 
2.683.  3  Blatchf.  481. 

Cal. — Ralston  v.  California  Bank. 
112  Cal.  208,  44  P  476:  San  Luis 
Obispo  Bank  v.  Wickersham,  99  Cal. 
666.    34   P  444. 

Ga. — Hartridge  ▼.  Rockwell,  R.  M. 
Charlt.    260. 

Iowa. — Western  Imj>r.  Co.  v.  Des 
Moines  Nat.  Bank,  103  Iowa  466,  72 
NW   667. 

Ky. — Jefferson  v.  Burford,  17  SW 
865.    18    Kyi,   660. 

La. — Belknap  v.  Adams,  49  La. 
Ann.    1860,    22    S    382. 

Md. — Williams  v.  Savage  Mfg.  Co., 
3    Md.   Ch.    418. 

Mass. — Leonard     v.      Draper,      187 


Mass.  636,  73  NB  644;  Com.  v.  Bos- 
ton, etc.,  R.  Co.,  142  Mass.  146.  7 
NH  716;  American  Railway  Co.  v. 
Haven,    101    Mass.    398,    3    AmR    377. 

Mont. — Porter  v.  Plymouth  Gold 
Min.  Co.,  29  Mont.  847,  74  R  988,  101 
AmSR   669. 

N.  J. — Berger  v.  U.  S.  Steel  Corp., 
63  N.  J.  Eq.  809.  63  A  68  [rev  68 
N.   J.   Eq.   606,    63   A  14]. 

N.  T.— Vail  V.  Hamilton,  8S  N.  T. 
463:  Columbus  City  Bank  v.  Bruce, 
17   N.   T.   607. 

Tex. — San  Antonio  Hardware  Co. 
V.    Sanger,    (Civ.   A.)    161    SW    1104. 

Vt. — State  V.  Smith.  48  Vt.  266. 

Power  of  corpoTation  to  pncOhaa* 
Its  own  stock  see  Infra  XIV,  A. 

a&  American  Alkali  Co.  v.  Camp- 
bell, 113  Fed.  398;  Republic  L.  Ins. 
Co.  V.  Swlgert,  136  111.  160,  86  NE 
6S0,  12  LRA  328;  Chetlatn  V.  Re- 
public L.  Ins.  Co.,  86  111.  220;  Vroo- 
man  v.  R.  P.  Vansant  Lumber  Co., 
216    Pa.    75,    64    A    394. 

Cancellatioa  of  aalwoiipthm  see 
infra  S  894  et  seq. 

Power  of  ootporatloii  to  purobaa* 
ita  own  ahaat**  see  infra  XIV,  A. 

33.  In  re  County  Palatine  Loan, 
etc.,  Co.,  L.  R.  9  Ch.  64:  Rowell  t. 
John  Rowell  &  Sons,  Ltd..  [1912]  i 
Ch.  609;  Elchbuam  v.  Chicago  Grain 
Elevators,  Ltd.,    [1891]   3  Ch.   459.. 

30.  In  re  Ebbw  Vale  Steel,  etc., 
Co..    4   Ch.   D.    827. 

31.  Peo. '  V.  Bankers'  Loan,  etc, 
Co.,    13    Misc.    221,    34    NTS    236. 

33.  Beardslee  v.  Shicker,  219  Pa. 
165,   68   A  44. 


For  later  eaaea,  OaTelopowBta  and  ohaagaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  no  senae  a  diminution  of  the  capital  of  the  cor- 
poration, and  constitutes  no  fraud  on  its  creditors." 
[i  725]  c.  Grant  of  Authority  and  Oonstructioii 
of  Charter  or  Statute — (1)  Increase.'^  Subject  to 
conBtitutional  limitations,^  power  to  increase  its 
capital  stock  may  be  conferred  upon  a  corporation 
by  its  charter  or  the  general  law  under  which  it  is 
formed,  or  by  an  amendment  after  its  creation,  or 
by  its  articles,  charter,  or  certificate  of  incorpora- 
tion under  authority  of  the  general  law,  and  such 
power  b  now  very  generally  granted,  to  be  exer- 
cised in  the  manner  and  under  the  conditions  pre- 
scribed."* Whether  the  statute  applies  to  a  par- 
ticular corporation,  assuming  that  it  may  constitu- 
tionally so  apply,  is  a  question  of  construction,*' 
as  is  also  the  extent  of  the  power  and  the  condi- 
tions of  its  exercise."  A  statute  authorizing  the 
stockholders  or  directors  of  a  corporation  to  deter- 
mine and  fix .  the  amount  of  capital  stock  or  the 
number  of  shares  from  time  to  time  authorizes  an 
increase  of  the  capital  stock  or  number  of  shares." 
But  a  statute  authorizing  a  corporation  to  purchase 
property  and  to  issue  stock  to  the  amount  of  the 
value  thereof  in  payment  has  reference  to  the  au- 


thorized capital  stock  only  and  does  not  authorize 
^e  issue  of  stock  in  addition  thereto;^  and  of 
course  authority  to  increase  capital  stock  is  nof 
conferred  by  a  provision  authorizing  a  reduction.*^ 

Amendment  of  tin  articliss  or  certificate  of  in- 
coiporatibn,  so  as  to  provide  for  an  increase  of 
capital  stock,  is  frequently  authorized  by  the  gen- 
eral corporation  laws.*' 

By-laws.  When  the  charter  of  a  corporation  or 
the  general  law  under  which  it  is  incorporated  does 
not  limit  the  amount  of  capital,  nor  require  the 
amount  of  capital  to  be  stated  in  the  certificate  of 
organization,  but  the  corporation  is  given  power  to 
fix  by  by-laws  the  amount  of  capital,  an  increase  of 
capital,  by  an  amendment  of  the  by-law  fixing  it,  is 
valid.**  But  the  capital  stock  cannot  be  increased 
H)y  a  by-law  unless  the  power  is  given  by  charter 
or  statute.** 

ExcessiTe  increase.  An  increase  exceeding  the 
limit  authorized  by  law  is  void.**  A  statute  au- 
thorizing an  increase  of  stock  by  any  corporation 
to  an  amount  "not  exceeding  double  the  amount 
of  its  authorized  capital"  limits  the  increase  to 
double  the  original  authorized  capital,  and  this  limit 


33.  Matthews  v.  Stanford.  17  Qa. 
S4t. 

S4.  See  also  Banks  and  Banking 
11  >2,  694. 

88.     See  Infra  I  727. 

38.    See  statutory  proviaions;  and: 

U.  S. — Delano  v.  Butler,  118  TJ.  S. 
fi34,  7  set  39,  SO  L.  ed.  280;  Feck 
T.  Elliott,  79  Fed.  10,  24  CCA  425,  38 
LRA  618;  Laredo  Impr.  Co.  v.  Ste- 
venson, 66  Fed.  683,  13  CCA  661. 

Cal. — 'Bwlnft  V.  OrovUle  Mln.  Co., 
66  Cal.  649. 

Oa — Macon  Qas  Oo.  v.  Rlchter,  14S 
Oa.  397,  86  SB  113. 

Ind. — McCann  y.  Jeftersonvllle 
First  Nat.  Bank.  131  Ind.  95,  30  NB 
893. 

Md. — ^WellerstqiFK.  etc..  Plank  Road 
C9o.  T.  Hoffman,  9  Md.  569. 

Mass. — ^Fall  River  Oas  Works  Co. 
V.  Board  of  Gas,  etc.,  Comrs,  214 
Mass.  529,  102  NB  476. 

Minn. — State  v.  Great  Northern  R. 
Co..  100  Minn.  445,  111  NW  289,  10 
IiRANS  260;  Palmer  v.  Zumbrota 
Bank.   72  Minn.  286.  76  NW  380. 

N.  H. — Jones  v.  Concord,  etc.,  R. 
Co.,  67  N.  H.  234,  30  A  614,  68  Am 
8R  650. 

N.  T. — ^Martin  v.  Remington-Martin 
Co.,  95  App.  Dlv.  18,  88  NTS  573. 

Pa. — ^In  re  StroudsburK,  etc.,  Tel. 
Co.,  16  Pa.  Dlst.  601,  33  Pa.  Co.  821: 
In  re  L«high  Valley  Pass.  R.  Co.,  32 
Fa.  Co.  678;  In  re  Allegheny  Nat. 
Ina  Co.,  28  Pa.  Co.  412. 

Ont. — In  re  Massey  Mfg.  Co.,  13 
Ont.  A.  446. 

See  also  other  cases  Infra  this  and 
following  sections. 

[a]  Artielsa  of  laootporatloBv— (1) 
Oi  course  the  Incorporators  cannot 
give  the  corporation  the  power  to  In- 
crease Us  capital  stock  beyond  the 
amount  fixed  by  the  general  law  un- 
der which  the  corporation  Is  formed, 
nor  can  a  provision  therein  give  any 
power  of  Increase  at  all  unless  such 
a  provision  Is  authorized  by  the 
statute.  Laredo  Impr.  Co.  v,  Ste- 
venson, 66  Fed.  633,  13  CCA  661; 
Grangers'  !>.,  etc.,  Ins.  Co.  v.  Kamper, 
73  Ala.  326;  Eastern  Plank  Road  Co. 
V.  Vaughan,  14  N,  Y.  646;  Kampman 
V.  Tarver,  87  Tex.  491,  29  SW  768.  (2) 
Therefore,  where  a  life  Insurance 
company  was  organized  under  a  gen- 
eral incorporation  law,  it  was  held 
that  an  unauthorized  clause  In  the 
declaration,  reciting  the  company's 
intention  and  privilege  to  Increase  Its 
capital  stock  and  number  of  shares 
whenever  deemed  proper  and  expe- 
dient, was  not  sufficient  to  authorize 
such  Increase  at  the  will  of  the  com- 
pany. Grangers'  L.,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.    326. 


[b]  XupUad  grant  of  powsr.— A 
statute  authorizing  a  corporation  to 
Issue  bonds  convertible  into  stock, 
where  the  full  authorized  stock  has 
been  issued,  impliedly  authorizes  an 
Increase  of  capital  stock  to  the 
amount  necessary  for  such  purpose. 
Belmont  v.  Erie  R.  COm  52  Barb. 
(N.  T.)  637;  Ramsey  v.  Erie  R.  Co., 
38  HowPr  <N.  T.)  193.  See  infra 
I   740. 

[c]  B«pMa  of  StatQtM^— (1)  A 
direct  legislative  grant  to  a  corpo- 
ration, of  authority  to  increase  Its 
capital  stock,  operates  of  course  as  a 
repeal  pro  tanto  of  any  general  law 
prohibiting  Increases  of  capital  stock. 
Jones  V.  Concord,  etc.,  R.  Co.,  67  N. 
H.  234,  30  A  614,  68  AmSR  650.  (2) 
A  general  statute,  authorizing  corpo- 
rations formed  under  it  to  Increase 
their  capital  stock.  Is  not  impliedly 
repealed  by  a  subseauent  statute 
regulating  the  increase  of  stock 
where  the  statutes  are  not  incon- 
sistent and  both  may  be  given  effect. 
Peck  V.   Elliott,    79   Fed.   10,   24   CCA 

425,  38  LRA  616  [rev  sub  nom.  Ross- 
Meehan  Brake  Shoe  F^y.  Co.  v. 
Southern  Malleable  Iron  Co.,  72  Fed. 
957]. 

Siode  of  •Jterclsiaff  powar  see  Infra 
!  731.  ^^ 

Who  mav  azarelae  power  see  infra 
!   730. 

37.  In  re  Allegheny  Nat.  Ins.  Co., 
28  Pa.  Co.  412. 

38.  U.  S. — Delano  v.  Butler,  118 
U.  S.  634,  7  set  39,  30  L.  ed.  260; 
Peck  V.   Elliott,    79   Fed.    10,   24   OCA 

426,  38  LRA  616  [rev  sub  nom,  Ross- 
Meehan  Brake  Shoe  Fdy.  Co.  v. 
Southern  Malleable  Iron  Co.,  72  Fed. 
967]:  Laredo  Impr.  Co.  v.  Stevenson, 
66  Fed.  633.  13  CCA  661. 

Ala — ^Palllser  v.  Home  Tel.  Co.,  162 
Ala.  440,  44  S  675. 

Oa. — ^Maoon  Gas  Co.  v.  Rlchter,  143 
Oa.  397,  86  SE  112. 

Ky. — Jones  v.  Newport,  et&, 
Turnp.  R.  Co.,  11  Ky.  Op.  698. 

Md. — Wellersburg,  etc..  Plank 
Road  Co.  v.  HofFman,  9  Md,  669. 

Mass. — Fall  River  Gas  Works  Co. 
V.  Board  of  Gas,  etc.,  Comrs.,  214 
Mass.  529,  102  NE  476;  Com.  v.  Bos- 
ton, etc.,  R.  Co.,  142  Mass.  146,  7  NE 
716;  Atty.-Oen.  v.  Boston,  etc.,  R. 
Co.,  109  MasE^.  99. 

Mich.— Foote  v.  Grellick,  166  Mich. 
636,  182  NW  473;  Detroit  Chamber 
of  Commerce  v.  Secretary  of  State, 
109  Mich.  691,  67  NW  897. 

Minn. — State  v.  Great  Northern  R. 
Co.,  100  Minn.  445,  11  NW  289,  10 
LRANS  260. 

N.  H. — Grafton  County  Electric 
Light,    etc.,    Co.    V.    State,    77    N.    H. 


539,  94  A  193;  Jones  v.  Concord,  etc., 
R.  Co.,  67  N.  H.  234,  80  A  614,  68 
AmSR  660. 

N.  J. — Einstein  v.  Rarltan  Woolen 
Mills,   74  N.  J.  Eq.  624,  70  A  29<. 

N.  Y.— Peo.  V.  First  Dlst.  Fublie 
Service  Commn.,  137  App.  Dlv.  810, 
122  NYS  641  [app  dism  199  N.  T. 
264,  92  NE  629];  Williams  v.  Western 
Union  Tel.  Co.,  9  AbUNCas  419. 

Pa. — In  re  Strondsburg,  etc.,  Tel. 
Co.,  16  Pa.  Dlst.  601,  33  Pa  Co.  821; 
In  re  Lehigh  Valley  Pass.  B.  Co.,  82 
Pa.  Co.  578. 

Tex. — ^Kampman  v.  Tarver,  87  Tex. 
491,    29    SW   768;    Berg   v.    San   An-  . 
tonio  St.  R.  Co.,  17  Tex.  Civ.  A.  291. 
42  SW  647,  43  SW  929. 

Va — Gordon  v.  Richmond,  etc«  B. 
Co.,   78  Va   601,   513. 

Wis. — State  V.  Northern  Pac.  R. 
Co.,  167  Wis.  73,  147  NW  219. 

Eng. — Re  New  Tredegar  Qas,  etc, 
Co.,  69  Sol.  J.  161;  Re  Schweppes,  68 
Sol.  J.  139. 

Bxcessive  lacTaase  see  infra  this 
section. 

39.  Peck  V.  Elliott,  79  Fed.  10,  24 
CCA  425,  38  LRA  616  (rev  sub  nom. 
Ross-Meehan  Brake  Shoe  Fdy.  Co. 
v.  Southern  Malleable  Iron  Co.,  72 
Fed.  967>:  Lexington,  etc.,  R.  Co.  v. 
Chandler,  IS  Mete.  (Mass.)  311,  ,314. 
See  also  supra  t  519. 

40.  Schenck  v.  Andrews,  46  N.  T. 
689. 

41.  Sutherland  v.  Olcott,  96  N.  T. 
93. 

43.  Detroit  Chamber  of  Commerce 
V.  Secretary  of  State,  109  Mich.  691, 
67  NW  897;  Palmer  v.  Zumbrota  ' 
Bank,  72  Minn.  266,  75  NW  380:  Mar- 
tin Y.  Remington-Martin  Co.,  95  App. 
Dlv.  18,  88  NTS  673. 

43.  Peck  V.  Elliott,  79  Fed.  10,  24 
CCA  426,  38  LRA  616  [rev  sub  nom. 
Ross-Meehan  Brake  Shoe  Fdy.  Co. 
V.  Southern  Malleable  Iron  Co.,  72 
Fed.  957].  To  same  effect  Delano  v. 
Butler,  118  U.  S.  634,  7  SCt  39,  30 
L.  ed.  260;  Martin  v.  Remington- 
Martin  Co.,  95  App.  Div.  18,  88  NYS 
573. 

4^    See  supra  t  461. 

4B.  Laredo  Impr.  Co.  t.  Stevenson, 
66  Fed.  633,  13  CCA  661;  Macon  Gas 
Co.  V.  Rlchter,  143  Ga.  397,  85  SE  112; 
Com.  V.  Boston,  etc.,  R.  Co.,  142  Mass. 
146,  7  NE  716;  Kampman  v.  Tarver, 
87  Tex.  491,  29  SW  788;  Berg  v.  San 
Antonio  St.  R.  Co..  17  Tex.  Civ.  A. 
291,  42  SW  647,  43  SW  929.  See  also 
infra  {  743. 

[a]  Sntli*  tnorwuM  Invalid. — The 
entire  Increase  and  not  only  so  much 
thereof  .as  exceeds  the  limit  is  in- 
valid. Kampman  v.  Tarver,  87  Tcz. 
491,   29  SW  768. 
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cannot  be  ezeeeded  even  by  successive  increases.^ 
NecMstty  for  Increase.  When  a  corporation  is 
authorized  by  statute  to  increase  its  capital  stock 
to  a  certain  amount  for  certain  purposes,  and  the 
necessity  of  the  increase  or  tile  prescribed  uses  is 
not  submitted  to  the  court  by  the  legislature,  evi- 
dence that  no  increase  ut  capital  is  necessary  is 
not  admissible  in  an  action  by  a  stockholder  to  r&- 
strain  the  issue  of  the  new  stock," 

[J  726]  (2)  Baduddon.^  Subject  to  constitu- 
tional limihitions,^  the  legislature  may  by  provision 
in  a  special  charter  or  general '  law  authorize  cor- 
porations to  reduce  their  capital  stock  below  the 
amount  originally  fixed,  and  in  most  jurisdictions 
provision  is  made  for  such  reduction  under  pre- 
scribed conditions  and  upon  compliance  with  pre- 
scribed formalities.'*'  The  application  of  such  a 
statute  and  the  extent  of  the  power  granted  thereby 
or  by  articles  of  incorporation,  and  the  conditions 
under  which  it  may  be  exercised  depend  of  course 
upoa  the  terms  of  the  provisions,  and  are  questions 
of  construction.'*  An  attempt  to  reduce  capital 
stock  in  excess  of  the  power  conferred  or  without 


compliance  with  the  prescribed  conditions  is  void 
and  may  be  enjoined.''  Power  to  reduce  capital 
stock  may  also  be  given  by  an  amendatory  statute, 
or  by  an  amendment  of  articles  of  incorporation 
under  statutory  authority,  if  there  is  no  impairment 
of  vested  rights  or  of  the  obligation  of  contract.'" 
Of  course  authority  to  increase  capital  stock  does 
not  include  authority  to  reduce,'*  and  a  provision 
that  the  number  of  shares  or  amount  of  capital 
stock  shall  be  determined  from  time  to  time  by  the 
directors  or  stockholders,  while  ift  authorizes  an 
increase,  does  not  authorize  a  reduction.**  Nor  is 
a  reduction  of  capital  stock  included  in  a  g^rant  of 
general  authority  to  alter  or  amend  the  articles  of 
association  or  incorporation,'"  or  in  a  g^nt  of  an- 
thorirty  to  a  corporation  to  purchase  and  hold  its 
own  stock.'^  The  capital  stock  cannot  be  reduced 
by  a  by-law  in  the  absence  of  charter  or  statutory 
authority." 

[$  727]  d.  Constitationality  of  Statutes.  The 
legislature  cannot  of  course  authorize  an  increase 
or  reduction  of  capital  stock  in  violation  of  a  con- 
stitutional provision.'*     And   therefore   it   cannot 


IB.  Bere  v.  San  Antonio  St.  R. 
Co..  IT  Tex.  Civ.  A.  211,  298,  42  SW 
647.  43  SW  929. 

47.  Jones  v.  Concord,  etc.,  R.  Co., 
•7  N.  H.  234,  30  A  614.  68  AmSR  6E0. 

48.  See  also  Banks  and  Banklnir 
(I  32,  E96. 

40.    See  Infra  (  727. 

80.    See  statutory  provisions;  and: 

U.  S. — Allen  v.  Francisco  Sugar 
Co..  193  Fed.  825,  114  CCA  453. 

Ky. — ^Eicker  v.  Kentucky  Reflningr 
Co.,  144  Ky.  264.  138  SW  264. 

N.  J. — ^Hodge  V.  U.  S.  Steel  Corp., 
84  N  J.  Bq.  807,  54  A  1.  60  LRA  742; 
Berger  v.  U.  S.  Steel  Corp.,  63  N.  J. 
Bq.  809,  63  A  68  [rev  63  N.  J.  Ea. 
506,  BS  A  14].  '^ 

N.  T. — Strong  V.  Brooklyn  Cross- 
town  R.  Co.,  98  N.  T.  426;  Peo.  v. 
Carr:  36  Hun  488;  Men  v.  Interior 
Conduit,  etc.,  Co.,  30  Misc.  378,  46 
NTS  243;  Abbott  v.  Petersburg  Gran- 
ite Quarrying  Co.,   17   NTS  140,   959. 

Wla — Shoemaker  v.  Washburn 
Lumber  Co.,  97  Wis.  586,  73  NW  338. 

Eing. — In  re  Thomas  De  La  Rue  & 
Co.,  Ltd.,  [1911]  2  Ch.  361;  In  re 
Hoare  &  Co.,  Ltd:,  (1904]  2  Ch.  208; 
In  re  Union  Platk  Olass  Co.,  42  Ch. 
D.  513. 

[a]  Bspaol  of  atatat— .  (1)  A 
statute  which,  like  U  (1884^  c  264,  In 
relation  to  the  reductlc^i  of  capital 
stock  by  corporations,  covers  the 
whole  subject,  does  not  purport  to  be 
amendatory  of  an  earlier  statute,  and 
apparently  is  intended  to  furnish  the 
only  law  of  the  subject,  repeals  by 
implication  the  earlier  statute.  Peo. 
V.  Carr.  36  Hun  (N.  Y.)  488.  (2)  But 
the  General  Incorporation  Act  (P.  L. 
[1896]  p  286)  J  27,  authorising  any 
corporation  to  retire  any  kind  of 
corporate  stock  by  purchase  at  not 
more  than  par,  was  not  inconsistent 
with  and  was  not  impliedly  repealed 
by  the  act  of  March  28,  1902  (P.  L. 
p  217)  i  2,  providing  for  the  pur- 
chase and  retirement  of  preferred 
stock,  since  the  latter  act  operated 
alone  with  reference  to  the  retire- 
ment of  preferred  stock  and  did  not 
affect  the  prior  act  so  far  as  It 
might  continue  In  force  with  refer- 
ence to  corporations  having  no  pre- 
ferred stock,  and  desiring  to  retire 
or  reduce  their  capitalisation  rep- 
resented by  common  stock.  Allen  v. 
Francisco  Sugar  Co.,  183  Fed.  82S, 
114  CCA  463:  Berger  v.  U.  8.  Steel 
Corp.,  68  N.  J.  Eq.  809,  58  A  68. 

OTCNM  x«f«naerai 
Who   may  exercise   power   see  Infra 

t  780. 
Mode  of  axerclslng  power  see  infra 

I  787. 
Rlriits  of  stockholders  and  distribu- 
tion of  surplus  after  reduction  see 


Infra  t  741. 

meet  of  ultra  vlrea  of  irregular  re- 
duction see  Infra  1  744. 

Who   may  complain  of  reduction  or 

fuestlon    its    validity    see    infra 
746. 
Estoppel  and  laches  see  infra  i  744. 

51.  U.  S. — Allen  v.  Franclso  Sugar 
Co.,  193  Fed.  826,  114  CCA  453. 

Ky. — Ecker  v.  Kentucky  Refining 
Co..  144  Ky.  264.  188  SW  864. 

N.  J. — Lazear  v.  American  Steel 
Foundries,  86  N.  J.  Eq.  21,  98  A  642; 
Hodge  V.  U.  S.  Steel  Corp..  64  N.  J. 
Eq.  807,  54  A  1.  60  LRA  742;  Berger 
V.  U.  S.  Steel  Corp.,  63  N.  J.  Eq.  809, 
63  A  68  [rev  63  N.  J.  Eq.  506,  63  A 
141. 

N.  T. —  Strong  v.  Brooklyn  Cross- 
town  R.  Co.,  9f  N.  T.  426;  Page  v. 
American,  etc.,  Mfg.  Co.,  129  App. 
Dlv.  846,  118  NTS  734. 

Wis.— ThelB  V.  Durr,  126  Wla  661, 
104  NW  986,  110  AmSR  880,  1  LRANS 
B71. 

[a]  VBdar  the  Oompaalaa  Act  la 
Safuad  see  Poole  v.  National  Bank 
of  China,  [1907]  A.  C.  229  [dlaappr 
In  re  Anglo-French  Exploration  Co., 
[1902]  2  Ch.  846];  In  re  Doloswella 
Rubber,  etc..  Est.,  [1917]  1  Ch.  213; 
In  re  Palace  Hotel,  Ltd.,  [1912] 
2  Ch.  438;  In  re  Thomas  De  La 
Rue  &  Co.,  Ltd.,  [1911]  2  Ch. 
381  [foil  In  re  Nixon's  Nav.  Co., 
[1897]  1  Ch.  8721;  Neale  v.  Birming- 
ham Tramways  Co.,  [1910]  2  Ch.  464; 
In  re  Australian  Estates,  etc.,  Co., 
Ltd.,  [1910]  1  Ch.  414;  In  re  Louisi- 
ana, etc..  Real  Est.,  etc.,  Co.,  [1909] 
2  Ch.  662;  In  re  Plercy,  [1907]  1  Ch. 
289;  In  re  Calgary,  etc..  Land  Co.. 
[1906]  1  Ch.  rtl:  In  re  Hoare  &  Co., 
Ltd..  [1904]  2  Ch.  208;  In  re  Wels- 
bach  Incandescent  Oas  Light  Co., 
Ltd^[1904]  1  Ch.  87  [diet  Ashbury 
V.  Watson,  30  Ch.  D.  376];  In  re 
Anglo-French  Elxploration  Co.,  [1902] 
2  Ch.  845;  In  re  Credit  Assur.,  etc., 
Corp.,  Ltd.,  [1902]  2  Ch.  601  [foil 
and  applied  British,  etc..  Trustee, 
etc.,  Corp.  V.  Couper,  [1894]  A.  C. 
399]:  In  re  Central,  etc.,  Dev.  Co., 
[1902]  1  Ch.  647:  In  re  Dlddo  Pier 
Co.,  [1891]  2  Ch.  864;  In  re  Ab- 
stainers, etc,  Ins.  Co.,  [1891]  2  Ch. 
124;  In  re  Agricultural  Hotel  Co., 
[1891]  1  Ch.  896;  In  re  Qatllng  Qun, 
Ltd.,  43  Ch.  D.  628;  In  re  Union  Plate 
Olass  Co.,  42  Ch.  D.  513;  In  re  New 
Chile  Gold  Mln.  Co.,  38  Ch.  D.  476: 
In  re  Ebbw  Vale  Steel,  etc  Co.,  4 
Ch.  D.  827;  Holmes  v.  Newcastle- 
upon-Tyne  Freehold  Abattoir  Co.,  1 
Ch.  D.  682:  Balmanach-Glenllvet  Dis- 
tillery, Ltd.  v.  Croall,  8  F.  (Ct.  Sess.) 
1135;  In  re  Heux's  Brewery  Co.,  88 
L.  J.  Ch.  14:  In  re  House  Property, 
etc,   Co.,   106   L.   T.   Rep.    N.   S.    949; 


Re  Dexine  Patent..Packing,  etc.,  Co., 
88  L.  T.  Rep.  N.  S.  791;  In  re  Scot- 


tish Power  Co.,  [1917]  8.  C.  12S;  In 
re  Addle,  etc.,  CoUlerfe,  Ltd..  [19161 
8.    C    936;    Caldwell    v.    Caldwell, 


1916]  .  S.  C.  120;  Palace  Billiard 
Rooms,  Ltd.  V.  City  Property  Inv, 
Trust  Corp.,  [1912]  S.  C.  6;  In  re 
Oregon  Mortg.  Co.,  [1910]  8.  C.  964; 
In  re  Walker  Steam  Trawl  Fishing 
Co.,  [1908]  S.  C.  128;  In  re  White 
Pass,  etc,  R.  Co.,  63  SoL  J.  65;  Re 
Tarapaca,  etc..  Nitrate  Co.,  62  Sol.  J. 
128;  Re  VlctorU  Rubber  Bstatas.  68 
Sol.  J.  706;  Re  Rowland,  etc,  SS.  Co.. 
51  Sol.  J.  131;  In  re  Showell's  Brew- 
ery Co.,  Ltd.,  30  T.  L.  R.  428;  In  r« 
Midland-Railway  Carriage,  etc.   Co., 

23  T.  L.  R.  661;  In  re  Samuel  Allsop 
&  Sons.,  Ltd.,  19  T.  L.  R.  687. 

[b]  Btadiwg  affect  of  aa  agraa 
meat  lietween  ofllcars  of  tha  oorpo- 
ratloa  and  oaa  of  Its  stookludAaca  to 
issue  reduced  shares  to  such  stock- 
holders upon  a  surrender  of  his 
shares.  Abbott  v.  Petersburgh 
Granite  Quarrying  Co^  17  NTS    140. 

8&  Berger  v.  U.  S.  Steel  Corp.. 
63  N.  J.  jSi.  809,  68  A  68  [rev  63  N. 
J.  Eq.  606,  68  A  14];  Thels  v.  Durr, 
126  Wis.  661,  104  NW  986,  110  AmSR 
880,  1  LRANS  671.  See  also  infra, 
i  744. 

03.  Berger  v.  U.  S.  Steel  Corp^, 
63  N.  J.  Eq.  809,  63  A  68  [rev  63  N. 
J.  Eq.  606,  63  A  14];  Josyin  v.  Padflc 
Mail  SS  Co.,  12  AbbPrNS  (N.  T.)  328 
(by  consent  of  two-thirds  majority 
as  authorised  by  statute);  In  re  Bai^ 
row  Haematite  Steel  Co.,  39  Ch.  D. 
682;  Balmenach-Olenllvet  Dlstlllerr, 
Ltd.  v.  Croall,  8  F.  (CL  Sesa)  1136; 
Re  Dexine  Patent  Packing,  etc,  Co., 
88  L.  T.  Rep.  N.  S.  791. 

64.    Selgnouret   v.   Home  Ina   C«„ 

24  Fed.  832;  Sutherland  v.  Olcott.  »S 
N.  T.  93;  Moses  v.  Ocoee  Bank.  1  Lea 
(Tenn.)  898;  Smith  v.  Qoldsworthy, 
4  Q.  B.  480,  45  ECL  430,  114  Reprint 
960;  Droitwlch  Patent  Salt  Co.,  Ltd. 
V.  Curion,  L.  R.  3  Excb.  36. 

56.  Peck  V.  Elliott  79  Fed.  19,  24 
CCA  426,  88  LRA  616;  Lexington, 
etc..  R.  Co  V.  Chandler,  18  Mete 
(Masa)  811. 

8S.  Smith  V.  OoIdswothT,  4  Q.  B. 
480,  45  ECL  430,  114  Reprint  860. 

67.  Berger  v.  XT.  S.  Steel  Corp.,  68 
N.  J.  Eq.  598,  63  A  14  [rev  on  other 
grounds  63  N.  J.   Elq.   809,  63  A  68]. 

Parohaso  of  atook  tix  coiporatioa 
aot  a  xadnotloB  see  supra  {  724. 

Se.     See  supra  i  461. 

Be.  Eiwing  V.  OrovlUe  Mln.  Co.,  66 
Cal.  649;  Marlon  Trust  Co.  v.  Ben- 
nett, 169  Ind.  346,  82  NB  782,  184 
AmSR  228;  State  v.  Great  Northern 
R.  Co..  100  Minn.  446.  Ill  NW  288,  10 
LRANS  250. 


For  later  eases,  devalOBBMBta  and  ehaages  in  the  law  see  cumulative  Annotations. 
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CORPORATIONS 


[14  C.  J.]     495 


confer  such  power  in  snoh  a  way  as  to  interfere 
with  vested  rights  or  impair  the  obligation  of  con- 
tracts." Since  ihe  charter  or  articles  of  incorpora- 
tion evidence  a  contract  between  the  parties,  the 
obligation  of  which  cannot  be  impaired  by  subse- 
quent l^slation  without  the  consent  of  the  parties 
in  interest,  it  follows  that  statutes  enacted  after  the 
creation  of  a  corporation  providing  for  an  increase 
or  reduction  of  capital  stock  cannot  be  effectual  as 
against  dissenting  stockholders,  where  the  power 
cannot  be  inferred  from  the  language  of  the  charter 
or  general  law  in  force  when  the  corporation  was 
created,  and  where  there  is  no  reservation  of  legis- 
lative power  in  the  premises."  But  according  to 
the  better  opinion,  where  the  power  of  altering  or 
repealing  charters  or  incorporation  laws  is  reserved 
by  the  l^slature,  or  by  the  state  constitution  to 
the  l^slature,  legislative  amendments  authorizing 
an  increase  or  reduction 'will  be  valid  and  binding, 
even  though  the  orig^inal  charter  was  silent  in  regard 
thereto,  so  as  to  permit  such  an  increase  or  reduc- 
tion by  vote  of  a  majority  of  the  stockholders  or 
by  the  directors  notwithstanding  the  dissent  of  the 


minority,'*  provided  vested  rights  are  not  invaded.*' 
[(  728]  e.  Vested  Bfght  to  Increase.  A  right 
given  by  a  charter  or  statute  to  a  corporation  to 
increase  its  capital  stock  from  time  to  time  is  a 
vested  right.** 

[i  729]  f.  Express  Prohibition  against  Bediic- 
tion.  In  some  jurisdictions  there  is  an  express  stat- 
utory prohibition  against  reducing,  dividing,  with- 
drawing, or  paying  out  the  capital  stock  of  a 
corporation  except  as  authorized  by  law;*'  and  such 
a  prohibition,  even  when  in  terms  directed  against 
such  action  by  the  board  of  directors,  applies 
equally  to  the  stockholders.** 

[$  730]  2.  Who  May  EzerciBe  Power.*'  Where 
a  corporation  has  power  to  increase  or  to  reduce  its 
capital  stock,  the  power  is  to  be  exercised  by  the 
stockholders  ai^d  not  by  the  directors  or  officers 
unless  it  has  been  expressly  conferred  upon  them.** 
Such  power  may,  however,  be  conferred  upon  the 
board  of  directors  by  the  charter  or  governing  stat- 
ute or  by  the  articles  of  incorooration,  by-laws,  or 
resolution  of  the  stockholders.*"  And  an  unauthor- 
ized exercise  of  this  power  by  the  directors  may  be 


[a]  XUnatmUoaKf— (1)  Thus  Code 
i  t59,  autborlxlnK  the  Increase  of 
corporate  stock  on  ttie  written  aasent 
of  the  holders  of  three  fourths  of  the 
capital  stock,  being  In  contravention 
of  Const,  art  12  i  11,  prohibiting  a 
corporation  from  increasinsr  Its  stock 
except  on  the  assent  of  the  holders 
of  a  majority  of  the  stock  at  a  meet- 
Ins  called  for  that  purpose,  on  sixty 
days'  notice,  was  held  to  be  uncon- 
stitutional and  void,  so  that  an  in- 
crease under  such  section  was  void. 
Ewing  V.  Orovtlle  Min.  Co.,  S6  Cal. 
S49.  (2).  And  where  an'  insurance 
eomrany  was  organised  by  Acta 
(1832)  c  138.  providing  that  It  should 
have  a  capital  stock  of  one  hundred 
thousand  dollars,  an  amendment 
thereof  by  Acts  (187S)  c  66,  provid- 
Ine  that  the  capital  stock  miKht  be 
increased  from  time  to  time  to  such 
additional  sum  or  sums  as  might  be 
determined  by  a  vote  of  the  majority 
in  value  of  the  sto'ckbolders,  was  a 
violation  of  Const,  art  11  i  IS,  pro- 
riding  that  a  corporation  other  than 
a  banking  corporation  should  not  be 
created  by  special  act,  a  change  in 
the  amount  of  a  corporation's  capital 
stock  being  fundamental  and  not  au- 
thorized without  legislative  author- 
ity. Marion  Trust  Co.  v.  Bennett, 
169  Ind.  846,  82  NE  782,  124  AmSR 
228. 

[b]  imooiiatltatioiukl  delaffatloBof 
Voirar  by  Isgtslstim  to  eomnmlsslon 
see  State  v.  Great  Northern  R.  Co., 
100  Minn.  446.  Ill  NW  288,  10 
LRANS  260;  and  infra  t  738. 

eOb  Chicago  City  R.  CO.  v.  Aller- 
ton,  18  Wall.  (U.  SJ  288.  21  L.  ed. 
902;  Kinstein  v.  Raritan  Woolen 
Mills.  74  N.  J.  Eq.  624,  70  A  296;  and 
other  cases  Infra. 

Tmpalrmsat  of  coateaote  fMMcallT 
see  Constitutional  Law  t!  598-777. 

latMrfstaaos  wttti  vested  ilcbts  see 
Constitutional  Law   t9   485-692. 

61.  U.  S. — Chicago  City  R.  Co.  v. 
AUerton,  18  Wall.  233.  21  L..  ed.  902. 

Qa. — ^Macon  Gas  Co.  v.  Rlchter,  143 
Ga.  397,  86  SB  112. 

Me. — Oldtown,  etc..  R.  Co.  v.  Veasle, 
39  Me.  671. 

Md. — ^Hughes  v.  Washington  County 
Antietam  Mfg.  Co.,  84  Md.  316. 

N.  J. — ^Blnsteln  v.  Raritan  Woolen 
Hills,  74  N.  J.  Eq.  624,  70  A  295. 

Pa.— Oldninger  v.  Pittsburgh,  etc., 
R.  Co.,  189  Pa.  18,  21  A  211. 

See  also  supra  {{    184   et  seq,   194. 

as.  U.  S. — Chicago  City  R.  Co.  v. 
Allerton,  18  Wall.  233.  21  L.  ed.  902. 

111. — Illinois  River  R.  Co.  v.  Zim- 
mer.  20  111.  664:  Peoria,  etc.,  R.  Co.  v. 
Eltlng.  17  111.  429. 

Minn. — State  v.  Great  Northern  R. 
Co..  100  Minn.  446,  111  NW  289,  10 
LRANS  260. 

N.  J.— Hodge  V.  V.  S.  Steel  Corp., 


64  N.  J.  Eq.  90,  63  A  601  [rev  on 
other  grounds  64  N.  J.  Eq.  807,  64  A 
1.  60  LRA  742];  Berger  v.  U.  S.  Steel 
Corp.,  63  N.  J.  Eq.  809,  63  A  68  [rev 
63  N.  J.  Eq.  606,  63  A  14]. 

N.  T.— Joslyn  v.  Pacific  Mali  SS. 
Co«  12  AbbPrNS  829. 

See  also  supra  }{  187  et  aeq,  196. 

68.    See  supra  t  187. 

64.  State  v.  Bank  of  Commerce,  96 
Tenn.  221,  31  SW  993. 

Vested  rl(hts  g«ii«ntUj  see  Consti- 
tutional Law  {{  485-692. 

ea.  Cal. — Schulte  v.  Boulevard 
Gardens  Land  Co.,  164  Cal.  464,  129 
P  682,  44  LRANS  166.  AnnCasl914B 
1018. 

Del.— Butler  v.  New  Keystone  Cop- 
per Co.,  93  A  880;  Bryan  v.  Alkin,  82 
A  817. 

N.  T. — Stevens  v.  OIus  Mfg.  Co.,  72 
Misc.  508,  130  NTS  22. 

N.  C. — Mclver  v.  Young  Hardware 
Co.,  144  N.  C.  478,  57  SE  169,  119  Am 
SR  970. 

Wash. — Kom  v.  Cody  Detective 
Agency,  76  Wash.  640,  136  P  1166,  60 
LRANS  1073;  Barnard  Mfg.  Co.  v. 
Ralston  Milling  Co..  71  Wash.  669. 
129  P  389;  Talt  v.  Pigott,  32  Wash. 
344.  73  P  364. 

See  infra  }  737. 

[a]  Pntore  oradltors  aad  stoC^ 
holders.. — Remington  &  B.  Code 
i  3697,  making  it  unlawful  for  the 
trustees  of  a  corporation  to  reduce 
capital  stock  except  as  provided,  pro- 
tects future  creditors  and  stockhold- 
ers who  are  not  parties  to  an  illegal 
agreement  to  withdraw  capital  stock. 
Kom  V.  Cody  Detective  Agency,  76 
Wash.  640,  136  P  1156,  5D  LRANS 
1078. 

66.  Schulte  V.  Boulevard  Gardens 
Land  Co.,  164  Cal.  464,  129  P  682,  44 
LRANS  156,  AnnCa8l914B  1013. 

67.  See  also  Banks  and  Banking 
gg  32,  694,  595.  i 

68.  U.  S. — Chicago  City  R.  Co.  v. 
Allerton,  18  Wall.  233,  21  L.  ed.  902; 
Matthews  v.  Columbia  Nat.  Bank,  79 
Fed.  558  [rev  on  other  grounds  85 
Fed.  934.  29  CCA  491];  Peck  v. 
Elliott,  79  Fed.  10,  24  CCA  425,  38 
LRA  616;  Payson  v.  Stoever,  19  F. 
Cas.  No.  10.863,  2  Dill.  427. 

Ga. — Macon  Gas  Co.  v.  Richter,  148 
Qa.  397,  85  SE  112;  Hatrldge  v.  Rock- 
well, R.  M.  Charlt.  260. 

111. — ^Wolf  v.  Chicago  Sign  Print- 
ing Co.,  233  111.  601,  84  NE  614.  13 
AnnCas  369  [rev  185  III.  A.  8661;  Mc- 
Nulta  V.  Corn  Belt  Bank,  164  IH.  427. 
46  NE  964,  66  AmSR  208  [aft  68  111. 
A.  593];  Eidman  v.  Bowman,  68  111. 
444,  11  AraR  90. 

Ky. — Jones  v.  Newport,  etc..  Tump. 
R.  Co.,  4  KyL  252,  11  Ky.  Op.  698. 

La. — Percy  v.  MiUaudon,  3  La.  668. 

Mass. — Smith  v.  Franklin  Park 
Land,  etc.,  Co..  168  Mass.  846,  47  NB 


409. 

Mich. — Flnley  Shoe,  etc.,  Co,  v. 
KurtE.  84  Mich.   89. 

Mo.— Gill  V.  Balls,  72  Mo.  424; 
Nichols  V.  Stephens,  82  Mo.  A.  330; 
Schierenberg  v.  Stephens,  82  Mo.  A. 
814. 

Nebr. — ^Humboldt  Driving  Park  As- 
soc. V.  Stevens,  34  Nebr.  628,  52  NW 
668.  33  AmSR  664. 

N.  H. — Jones  V.  Concord,  etc.,  R., 
67  N.  H.  119,  88  A  120. 

N.  T.— Veedor  v.  Mudgett,  96  N.  T. 
295;  Sutherland  v.  Olcott,  96  N.  T. 
93;  Martin  v.  Reniington-Martln  Co., 
96  App.  Dlv.  18,  1^88  NTS  673;  Bel- 
mont V.  Erie  R.  Co.,  52  Barb.  63f!; 
Backett  v.  Northern  Pac.  R.  Co.,  36 
Misc.  583,  73  NTS  1087;  Peo.  v.  Bank- 
ers' Loan,  etc.,  Co.,  18  Misc.  221,  34 
NTS  235;  Matter  of  Wheeler,  2  Abb 
PrNS  381;  Peo.  v.  Parker  Vein  Coal 
Co.,  1  AbbPr  128,  10  HowPr  643. 

Or. — Pacific  Mill  Co.  v.  Inman.  etc., 
Co^  60  Or.  22,  90  P  1099. 

Tenn. — ^Newport  Cotton  Mill  Co.  v, 
Mims,  103  Tenn.  466,  68  SW  786. 

Wis. — State  V.   Northern   Pac    R.  ' 
Co„  167  Wis.  73,  147  NW  219. 

mng. — ^Koflyfontein  Mines,  Ltd.  v. 
Mosely,  [19111  A.  C.  409;  Mosely  v. 
Koffyfonteln  Mines,  Ltd.,  103  L.  T. 
Rep.  N.  S.  516  [app  allowed  [1910]  2 
Ch.  8821. 

[a]  Delegation  of  power. — ^Where 
the  statute  provides  that  the  stock- 
holders must  direct  the  sale  or  is- 
suance of  increased  stock,  the  stock- 
holders cannot  delegate  this  power 
to  an  ofllcer  of  the  corporation. 
Smith  V.  Franklin  Park  I,and,  etc., 
Co.,  168  Mass.  345,  47  NE  409. 

rbl  Olreetors  of  a  eoiporatloa  ars 
not  dlsttnallfled  to  vote  as  stockhold- 
ers for  an  increase  of  capital  stock. 
Jones  V.  Concord,  etc.,  R.  Co.,  67  N. 
H.  119,  88  A  120. 

69.  U.  S. — Chicago  City  R.  Co.  v. 
Allerton,  18  Wall.  238,  21  L.  ed.  902; 
Peek  V.  Elliott,  79  Fed.  10,  24  CCA 
426,  88  LRA  616  [rev  72  Fed.  957]; 
Poole  V.  West  Point  Butter,  etc..  As- 
soc, 80  Fed.  613  [app  dism  140  U.  S. 
694  mem,  11  SCt  1026  mem,  36  L.  ed. 
600  mem]. 

111.— Illinois  River  R.  Co.  v.  Zim- 
mer^20  111.  664. 

ST  T. — ^Hackett  v.  Northern  Pac. 
R.  Co.,  86  Misc.  583,  73  NTS  1087. 

Tenn. — ^Newport  Cotton  Mill  Co.  v. 
Mims,  103  Tenn.  466,  63  SW  736; 
Union  R.  Co.  v.  Sneed,  99  Tenn.  1,  41 
SW  364,  47  SW  89. 

Eng. — ^KofFyfontein  Mines,  Ltd.  v. 
Mosely,   [1911]  A.  C.  409. 

[a]  Snoli.  anthoilty  Is  not  ooa- 
ferred  on  the  direotors  by  a  charter 
declaring    that     "all    the     corporate 

Sowers  of  the  said  corporation  shall 
e  vested  in  and  exercised  by  a  board 
of   directors   and   such    officers    and 
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validated  by  the  consent,  aeqniescenoe,  or  ratifica- 
tion of  the  stockholders.^  A  by-law  which  seeks 
to  limit  the  future  action  of  the  stockholders  as  to 
the  increase  of  stock  is  void.^^ 

Power  of  mftjority.  When  a  corporation  is  au- 
thorized by  its  charter,  articles  of  incorporation,  or 
governing  statute,  or  by  an  accepted  and  binding 
amendment  thereof,  to  increase  or  reduce  its  capital 
stock,  the  provision  is  binding  6n  all  who  become 
stockholders,  including  preferred  stockholders,  and 
the  power  may  be  exercised  by  vote  of  a  majority 
of  the  stockholders  against  the  dissent  of  the 
minority,'^  unless,  as  is  sometimes  the  case,  consent 
of  more  than  a  majority,  or  of  all  the  stockholders, 
is  expressly  required.'*  And  by  the  weight  of  an- 
thority,  subject  to  the  same  qualification,  the  vote 
of  a  majority  of  the  stockholders  will  bind  the 
minority  to  an  increase  or  reduction  of  capital  stock 
under  an  amendment  of  the  charter  or  statute  ac- 
cepted by  the  majority,  where  the  power  to  amend 
has  been  reserved  at  the  creation  of  the  corporation, 
so  that  there  is  no  impairment  of  vested  rights  or 
of  the  obligation  of  contract.'^ 

Power  discretionarjr.  Where  the  power  exists,  its 
exercise  is  wholly  discretionary  with  the  corpora- 
tion." 


The  couztB  have  no  power  to  direct  an  increase  of 
stock  even  to  enable  the  corporation  to  fulfill  an 
obligation  to  deliver  stock.'* 

[$  731]  S.  Mode  and  Conditions  of  Exenaaing 
Power— a.  Increase  of  Stock— (1)  In  General. 
The  capital  stock  -of  a  corporation  cannot  i^ally 
be  increased  except  to  the  extent,  under  the  condir 
tions  and  in  the  manner  prescribed  by  the  charter  or 
statute,  as  the  case  may  be,''  although  mere  irregu- 
larities in  the  proceedings  -may  be  cured  by  con- 
duct amounting  to*  acquiescence,  ratification,  or  es- 
toppel;'* and  an  increase  will  not  necessarily  be 
invalidated  as  between  the  corporation  and  the  as- 
senting stockholders  by  a  failure  to  comply  with 
requirements  intended  for  the  benefit  of  the  public." 
The  provisions  of  the  charter  or  other  governing 
statute  touching  an  increase  of  the  capital  stock 
of  a  corporation  must  govern  subsisting  contractual 
requirements  in  the  making  of  such  inq:ease.*° 

StocUiolders'  meeting  and  vote.  A  vote  of  the 
stockholders  at  a  meeting  called  for  that  purpose 
is  the  normal  method  of  increasing  the  capital  stock, 
and  is  usually  expressly  required;  and  the  nieeting 
must  be  called  and  held  in  compliance  with  the  re- 
quirements of  the  charter  or  statnte.*^   But  a  formal 


agents  as  said  board  shall  appoint," 
as  this  refers  only  to  the  ordinary 
business  transactions  of  the  corpo- 
ration. Chicago  City  B.  Co.  v.  Al- 
lerton,  18  Waif.  (U.  S.)  233,  21  L.  ed. 
902. 

[b]  AatboxltT  ooBfarrad.— On  the 
other  hand  it  nas  been  held  that, 
where  a  railway  charter  provides  for 
the  management  of  Its  affairs  by  its 
directors,  and  they  are  invested  with 
all  the  powers  of  the  corporation, 
"except  as  hereinafter  provided,"  and 
the  charter  also  authorizes  the  re- 
tirement of  the  preferred  stock,  a 
resolution  of  the  board  retiring  all 
the  preferred  stock  at  par  on  a  cer- 
tain date  Is  a  valid  exercise  of  this 
option  by  the  corporation.  Hackett 
V.  Northern  Pac.  R.  Co.,  36  Ulso.  683, 
689,  73  NYS  1087. 

TO.  U.  S.— Cblcaeo  City  R.  Co.  v. 
Allerton,  18  WalL  283,  21  L.  ed.  902; 
Paysftn  v.  Stoever,  19  P.  Cas.  No. 
10,863,  2  Din.  427;  Fay  son  v.  Withers, 
19  F.  Cas.  No.  10,864,  E  Blss.  269. 

N.  T.— Veeder  v.  Mudgett,  96  N.  T. 
295. 

Or. — ^Pacific  Mill  Co.  v.  Inman,  etc^, 
Co.,  BO  Or.  22,  90  P  1099. 

Wis. — ^Bailey  v.  Champlaln  Mln., 
etc.,  Co.,  77  Wis.  453.  46  NW  639  [clt 
SoovUl  V.  Thayer,  106  U.  S.  143,  26 
L.  ed.  968;  Poole  v.  West  Point  But- 
ter, etc.,  Assoc,  30  Fed.  618], 

Bng. — In  re  New  Zealand  Banking 
Corp.,  li.  R.  3  Ch.  131;  Matter  of 
Joint-Stock  Cos.  Wlndlng-Up  Acts,  1 
De  O.  J.  &  8.  604,  66  KngCh  391,  46 
Reprint  200. 

71.  McNulta  V.  Corn  Belt  Bank, 
164  111.  427,  45  NB  954,  56  AmSR  203. 

n.  111.— Klmmel  v.  Gray,  196  III. 
A.  406. 

Ky. — BkJker  v.  Kentucky  Refining 
Co.,  144  Ky.  264.  138  SW  264. 

N.  J. — Lasear  v.  American  Steel 
Foundries.  86  N.  J.  Eq.  21,  98  A  642; 
Berger  v.  U.  S.  Steel  Corp.,  63  N.  J. 
Ea.  809,  53  A  68  [rev  63  N.  J.  Eki. 
606,  53  A  14].  ,       , 

N.  Y. — Martin  v.  Remington-Martin 
Co.,  96  Arp.  Div.  18,  88  NYS  67S. 

Eing. — Ayre  v,  Skelsey's  Adkmant 
Cement  Co..  Ltd.,  20  T.  L.  R.  687. 

See  generally  Infra  {  1292. 

73.  Ayre  v.  Skelsey's  Adamant 
Cement  Co.,  Ltd.,  20  T.  L.  R  687 
(but  articles  of  association  cannot 
require  more  than  a  majority  vote 
contrary  to  the  governing  statute). 
See  also  Banks  and  Banking  {{  694, 
695. 

74.  See  cases  supra  note  72. 

78.     Jones  v.  Concord,  etc,  R.  Co., 


67  N.  H.  119,  8<  A.  120;  Sutherland  v. 
Olcott,  95  N.  T.  93. 

TB.  Smith  V.  North  American  Min. 
Co.,  1  Nev.  423  (cit  Mechanics'  Bank 
V.  New  York,  eta,  R.  Co.,   13  N.  T. 

B091- 

77.  U.  S. — ^Asjplnwall  v.  Butler,  133 
TT.  S.  595,  10  SCft  417,  83  L.  ed.  597: 
Delano  v.  Butler.  118  U.  S.  634,  7  SCt 
39,  SO  L.  ed.  260;  Plshback  v.  Fond 
du  Lac.  etc.,  R.  Co..  158  Fed.  88,  88 
CCA  367;  Peck  v.  Elliott,  79  Fed.  10, 
24  CCA  425,  38  LRA  616  [rev  72  Fed. 
9571;  Laredo  Impr.  Co.  v.  Stevenson, 
66  Fed.  633.  13  CCA  661. 

Ala. — ^Palliser  v.  Home  Tel.  Co., 
152  Ala.  440,  44  S  576;  Grangers'  L., 
etc.,  Ins.  Co.  v.  Hamper,  73  Ala.  326. 

Cal. — Navalo  Mln.,  etc.,  Co.  v. 
Curry,  147  Cal.  581,  82  P  247,  109 
AmSR  176;  California  Tel.,  etc.,  Co. 
V.  Jordan,  19  Cal.  A.  636,  126  P  698. 

Conn. — Barrows  v.  Natchaug  Silk 
Co.,  72  Conn.  658,  45  A  961. 

Ga. — Macon  Gas  Co.  v.  Ricbter,  143 
Ga.  897,  85  SB  112. 

111. — ^Wolf  V.  Chicago  Sign  Printing 
Co.,  233  111.  601,  84  NB  614.  13  Ann 
Cas  369  [rev  136  111.  A.  366J:  Mc- 
Nulta V.  Corn  Belt  Bank,  164  nL  427, 
46  NB  964,  66  AmSR  208. 

Ind. — Ohio  Ins.  Co.  v.  Nunne- 
macher,  16  Ind.  294. 

Pa. — Lincoln  v.  New  Orleans  Ex- 
press Co.,  45  La.  Ann.  729,  12  S  987. 

Mass. — Smith  v.  Fnlnklin  Park 
Land,  etc..  Co.,  168  Mass.  346,  47  NE 
409. 

Mich,— Foote  v.  GrelUck,  166  Mich. 
636,  132  NW  473;  Continental  Var- 
nish, etc.,  Co.  V.  Secretary  of  State, 
128  Mich.  621,  87  NW  901. 

Mo. — State  V.  Swanger,  196  Mo. 
639,  -93  SW  932:  State  v.  Cbok,  178 
Mo.  189,  77  SW  559:  State  V.  Mo- 
Grath,  86  Mo.  239;  Nichols  v.  Ste- 
phens, 82  Mo.  A.  330;  Schlerenberg 
V.   Stephens,    32   Mo.   A.   314. 

N.  Y. — Schwab  v.  E.  G.  Potter  Co., 
194  N.  Y.  409,  87  NB  670  iaft  129 
App.  DIv.  36,  113  NYS  439];  Einstein 
V.  Rochester  Gas.  etc.,  Co.,  146  N.  Y. 
46,  40  NE  631  [aff  77  Hun  149,  28 
NYS  434];  Hallett  v.  Metropolitan 
Messenger  Co.,  69  App.  Dlv.  258,  74 
NYS  839,  32  NYClvProc  346  [mod  36 
Misc.  659,  72  NYS  370];  Moosbrugger 
V.  Walsh,  89  Hun  664,  35  NYS  650; 
Cuykendall  v.  Douglas,  19  Hun  677; 
Lathrop  v.  Kneeland,  46  Barb.  482. 

Or. — Zobrlst  v.  Estes,  66  Or.  673, 
133  P  644:  Pacific  Mill  Co.  v.  Inman, 
etc.,  Co.,  60  Or.  22,  90  P  1099. 

Pa. — ^Vrooman  v.  R.  P.  Vansant 
Lumber   Co.,    216    Fa.    75,    64    A    394; 


In  re  Stroudsburar,  etc.,  TeL  Co.,  16 
Pa.  Dist.  601,  33  Pa.. Co.  321;  Shepp 
V.  NorrlBtown  Pass.  R.  Co.,  S  Pa. 
Dist.  679,  13  Pa.  Co.  254;  In  re  Le-. 
high  Valley  Pass.  R.  Co.,  32  Pa.  Co. 
578;  In  re  Bellevue.  etc.,  St.  R.  Co., 
82  Fa.  Co.  243;  In  re  Allegheny  Nat. 
Ins.  Co.,  28  Pa.  Co.  412;  Com.  v. 
Reading  Tract  Co.,  25  Pa.  Co.  1B6, 
683,  4  Dauph.  Co.  82  [afl  204  Pa.  161, 
63   A  7651. 

Tenn. — -union  R.  Co.  v.  Sneed.  99 
Tenn.  1,  41  SW  364.  47  SW  89. 

Wis.— State  v.  Northern  .  Pao.  K. 
Co.,  167  Wis.  78,  147  NW  219;  State 
V.  Railroad  Commn.,  137  Wis.  80,  117 
NW  846. 

Eng. — Koftyfonteln  Mines,  L<td.  v. 
Mosely,  [1911]  A.  C.  409;  In  re  lA>n- 
don,  etc.,  Exch.  Bank,  L.  R.  2  Ch. 
427. 

Can. — Smith  v.  Qow-Oanda  Mines. 
Ltd.,  44  Can.  8.  C.  621;  Page  v.  Aus- 
tin, 10  Can.  8.  C.  138. 

B.  C. — Re  Thunder  HIU  Min.  Co.. 
4  B.  C.  61. 

Ont. — In  re  Ontario  Egress,  etc, 
Co.,  21  Ont.  A.  646  [rev  allowing  app 
24  Ont.  2161-  Meyers  v.  Lucknow*  El. 
Co.,  6  OntWR  291. 

See  also  Banks  and  Banking  (f  32, 
594. 

[a]  VsAar  OompaaUs  Act  la  Bac^ 
laad  see  KofTyfontein  Mlnee,  Ltd.  v. 
Mosely,  [1911]  A.  C.  409;  Re  New 
Tredegar  Gas,  etc,  Co.,  69  Sol.  J.  161. 

[b]  Bala  of  aew  stook, — Where  the 
statute  directs  a  sale  of  the  new 
stock  at  public  auction,  one  who  pur- 
chases at  private  sale  cannot  compel 
the  corporation  to  Issue  certificates 
to  him  for  such  stock.  Smith  v. 
Franklin  Park  Land,  etc.,  Co.,  168 
Mass.  346,  47  NE  409.  As  to  dis- 
position and  sale  of  Increased  stock 
sea  supra  {|  623  et  seq,  542. 

Vsyauoi  of  taa  os  Boans  to  vtat* 
see  Infra  (  760. 

78.  See  Infra  {  746. 

79.  Barrows  v.  Natchaug  StUc  Co., 
72  Conn.  668,  46  A  851.  See  Infra 
{  743. 

eoi  Ohio  Ins.  Co.  V.  Nunnemachar, 
16  Ind.  294. 

81.  Ala. — Palliser  v.  Home  Tel. 
Co..  152  Ala.  440,  44  S  676. 

Cal. — Navajo  Min.,  etc,  Co.  v. 
Curry,  147  Cal.  681,  82  F  247.  109  Am 
SR  176;  Bwlng  v.  OrovlUe  Mln.  Co., 
66  Cal.  640. 

Ida. — Farmers',  etc.  Bank  v.  Na- 
tional Laundry,  etc.  Supply  Co.,  30 
Ida.   788,   168   P  670. 

111. — Wolf  V.  Chicago  Sign  Print- 
ing Co.,   233    111.    601,    84   NB  «14,    13 
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vote  at  saeh  meeting  is  not  indispensable;**  and  it 
has  been  held  that  the  validity  of  an  increase  is  not 
affected  by  holding  the  meeting  outside  of  the  state, 
at  least  as  r^ards  all  parties  participating 
therein;**  or  by  failing  to  record  the  resolution 
providing  for  the  increase.**  The  fact  that  the  re- 
quired time  did  not  elapse  between  the  passage  of 
the  resolution  and  its  confirmation  affects  the  stock- 
holders inter  se  only,  and  does  not  relieve  them  from 
Uability.** 

Certificate  of  increase  or  amendment  of  articles. 
A  eertifleate  of  the  increase,  showing  certain  sp>eci- 
fied  facts,  or  an  amendment  of  the  articles  of  in- 
corporation is  usually  required  to  be  made,  filed, 
and  recorded  with  a  designated  officer.**  But  fail- 
ure to  file  the  certificate  of  increase  as  required  by 
statute  does  not  necessarily  invalidate  the  increase 
as  between  the  corporation  and  the  stockholders.*' 


Actoal  iame  of  or  raliMriptioii  for  stodE.    The 

mere  vote  at  a  stockholders'  meeting  does  not,  how- 
ever, per  se  constitute  an  increase;  the  new  stock 
must  be  actually  issued  or  subscribed,  not  merely 
authorized.** 

[$  732]  (2)  Besdssion  of  Besolution.  Where 
the  corporation  votes  to  increase  its  capital  stock 
to  accomplish  a  particular  object,  until  the  shares 
are  actually  issued  it  obviously  retains  the  power 
to  rescind  its  vote;**  and  in  such  a  case  the  exist- 
ing stockholder  cannot  maintain  a  suit  in  equity  to 
compel  the  corporation  to  issue  to  him  his  propor- 
tion of  the  intended  new  shares.** 

[$  733]  (3)  Time  and  Pxucpose  of  Increase.  The 
fact  that  the  capital  stock  is  increased  immediately 
after  the  original  incorporation,  the  purpose  being 
to  save  incorporation  fees  by  incorporating  origi- 


AnnCas  269  trev  1S6  HI.  A.  266]; 
McNulta  V.  Corn  Belt  Bank,  164  III. 
427.  46  NB  954,  66  AmSR  202;  Bid- 
man  V.  Bowman,  68  III.  444,  11  AmR 
90. 

Kan. — ^Tschumi  ▼.  HlUs,  6  Kan.  A. 
649.  51  P  619. 

Pa. — Lincoln  v.  Now  Orleans  Ex- 
press Co.,  46  La.  Ann.  729.  12  S  927. 

Mich. — Foote  v.  GrelUck.  166  Mich. 
636,  122  NW  472;  Flnley  Shoe,  etc., 
Co.  T.  Kurtz,  24  Mich.  89. 

Mo. — State  V.  Cook,  178  Mo.  189,  77 
8W  569:  State  v.  McGrath.  86  Mo. 
239;  Nichols  v.  Stephens.  22  Mo.  A. 
330:  Schlerenbera  v.  Stephens,  32  Mo. 
A.  314. 

N.  H. — Jones  ▼.  Concord,  etc.,  R. 
Co.,  67  N.  H.  119,  28  A  120,  67  N.  H. 
234,  30  A  614.   68  AmSR  660. 

N.  T. — Hallett  t.  Metropolitan  Mes- 
senger Co.,  69  App.  DIV.  258,  74  NTS 
629. 

Pa. — Shepp  V.  Norrlstown  P*a8S.  R. 
Co.,  2  Pa.  Dlst  679,  13  Pa.  Co.  264. 

Ont. — Meyers  v.  Lucknow  El.  Co_ 
<  OntWR  291. 

[a]  XUiutntlons. — (1)  Thus  the 
rroceedins  has  been  held  to  be  viti- 
ated by  a  failure  to  give  notice  of 
the  meeting  in  the  manner  required 
by  statute  (Fanners',  etc.,  Bank  v. 
National  Laundry,  etc..  Supply  Co., 
30  Ida.  788, 168  P  670;  Lincoln  r.  New 
Orleans  Bhcpress  Co.,  45  La.  Ann.  729, 
12  S  937;  Jones  v.  Concord,  etc.  R. 
Co..  67  N.  H.  119,  38  A  120;  Veeder  v. 
Mudgett,  96  N.  T.  295:  Matter  of 
Wbeeler,  2  AbbPrNS  (N.  T.)  281; 
Shepp  V.  Norrlstown  Pass.  R.  Co..  2 
Pa.  Dist.  679,  13  Pa.  Co.  254);  (2) 
unless  the  failure  to  give  such  notice 
may  be  and  Is  waived  by  consent  of 
all  the  members  of  the  corporation 
(Hallett  V.  Metropolitan  Messenger 
Co..  69  App.  Div.  268,  74  NTS  629,  32 
NTCivProe  346  [mod  36  Misc.  669, 
72  NTS  870]),  (3)  and  by  a  failure 
to  announce  to  the  rubllo  the  in- 
tended increase  (State  v.  McOrath, 
86  Mo.  239).  (4)  But  under  (^nst 
art  1  J  22,  declaring  that  the  pro- 
visions of  the  constitution  are  man- 
datonr   and   prohibitory,    unless    ez- 

fresBly  declared  otherwise,  art  12 
11,  prohibiting  any  increase  of  the 
capital  stock  of  the  corporation  with- 
out the  consent  of  the  holders  of  the 
majority  of  the  stock,  at  a  meeting 
called  for  that  purpose  giving  sixty 
days'  public  notice,  as  well  as  Civ. 
CV>de  i  369.  making  substantially  the 
same  requirement,  was  construed  as 
prohibiting  an  increase  In  capital 
stock  without  the  sixty  days'  notice, 
even  though  all  the  stockholders  are 
present  at  the  meeting  and  consent 
to  the  change.  Navajo  Mln.,  etc.,  Co. 
V.  Curry,  147  Cal.  681,  82  P  247.  109 
AmSR  176.  (5)  Where  the  governing 
statute  provided  that  an  increase  of 
the  capital  of  a  corporation  might  be 
authorized  "at  any  meeting  called  for 
the  purpose,"  the  mere  fact  that  a 
by-law  provided  that  any  business 
"within  the  power  of  the  corporation" 
might  be  transacted  at  annual  meet- 
ings,  although   the    subject    matter 


thereof  was  not  speclfled  la  the 
notice,  did  not  authorize  an  increase 
In  the  capital  stpclc  at  an  annual 
meeting,  the  notice  of  which  did  not 
specify  such  purpose.  Jones  v.  Con- 
cord, etc.,  R.  Co.,  67  N.  H.  119,  140, 
38  A  120,  67  N.  H.  234,  20  A  614,  68 
AmSR  650.  (6)  But  under  Const. 
art  12  {  g,  providing  that  the  stock 
and  bonded  indebtedness  of  corpora- 
tions shall  not  be  Increased  except  In 
pursuance  of  the  general  law,  nor 
without  the  consent  of  the  persons 
holding  the  larger  amount  in  value 
of  the  stock  first  obtained  at  a  meet- 
ing called  for  the  purpose,  first  giv- 
ing sixty  days'  public  notice,  as  may 
be  provided  by  law.  and  Rev.  St. 
(1899)  I  962,  providing  that  any  cor- 
poration may  increase  its  capital 
stock  or  bonded  indebtedness  with 
the  consent  of  the  persons  holding 
the  larger  amount  m  value  of  the 
stock,  which  consent  shall  be  ob- 
tained at  a  meeting  of  the  stockhold- 
ers, called  for  that  purpose,  sixty 
days'  notice  of  the  time  and  place 
of  the  meeting  having  been  given, 
etc,  no  notice  Is  necessary  to  entitle 
a  corporation  to  Increase  Its  capital 
stock  with  the  unanimous  consent  of 
all  the  stockholders  in  meeting  as- 
sembled. State  v.  Cook,  178  Mo.  189, 
77  SW  559. 

[b]  BuffloiaiioT  of  notlos  see  Pat- 
erson  v.  Buena  vista  Ice  Co.,  16  Tork 
LegRec  (Pa.)  49. 

[c]  Stajrle  B«tlo*  wignlwrt  for  an 
Increase  of  both  stock  and  bonded  in- 
debtedness see  Palllser  v.  Home  TeL 
Co.,  152  Ala.  440.  44  S  576. 

[d]  The  reBolntlon  of  fhe  «look- 
Ikoideni  for  the  Increase  of  capital 
stock  must  conrnly  with  the  statute 
in  the  matter  of  form,  specifications, 
and  otherwise.  In  re  Allegheny  Nat. 
Ins.  Co..  28  Pa.  Co.  412. 

[e]  (Mglaal  stook  aot  paid  up^n— 
(1)  There  must  be  compliance  with 
a  statutory  condition  precedent  that 
all  the  original  stock  shall  have  been 
fully  paid  up.  In  re  Ontario  Express, 
etc.,  (JO.,  21  Ont.  A.  646  [allowing  app 
24  Ont.  216].  (2)  And  this  cannot  be 
avoided  by  illegally  allowing  the  sub- 
scribers for  the  original  stock  a  dis- 
count of  the  amount  unpaid  thereon. 
In  re  Ontario  Express,  etc.,  Co., 
supra. 

88.  Pay  son  v.  Stoever,  19  F.  (Tas. 
No.  10.863,  2  Dill.  428.  And  see  gen- 
erally Scovlll  v.  Thayer,  105  U^  S. 
143,  26  L.  ed.  968;  Chicago  City  R. 
Co.  V.  AUerton,  18  Wall.  fU.  S.)  283, 
21  L.  ed.  902;  Poole  v.  West  Point 
Butter,  etc,  Assoc,  30  Fed.  613  [app 
dism  140  U.  S.  694  mem,  11  SCt  1026 
mem,  35  L.  ed.  600  mem];  Payson  v. 
Withers,  19  F.  Cas.  No.  10,864,  6  Biss. 
269;  In  re  New  Zealand  Banking 
Corp.,  L.  R.  8  Ch.  181;  Matter  of 
Joint-Stock  Cob.  Winding-up  Acts,  1 
De  G.  J.  &  S.  604,  66  EngC%  191.  46 
Reprint  200. 

83.  Handley  v.  Stuti,  139  TT.  S. 
417,  11  SCt  530.  86  L.  ed.  227.  Com- 
pare supra  {  423. 

ei.  Handley  v.  Stuts,  139  U.  S. 
417,  11  SCt  530.  36  L.  ed.  227.  I 


Co.. 


.  In  re  Miller's  Dale,  etc..  Lime 
31  Ch.  D.  211. 

88.  U.  S. — PIshback  v.  Fond  du 
Lac,  etc.,  R.  Co.,  158  Fed.  88,  88  CCA 
367. 

Kan. — ^Tschuml  v.  Hills,  6  Kto.  A. 
649.  61  P  619. 

Mich. — Continental  Varnish,  etc. 
Co.  v.  Secretary  of  State,  128  Mich. 
621.  87  NW  901;  Detroit  Chamber  of 
Commerce  v.  Secretary  of  State,  109 
Mich.   681,  67   NW   897. 

Minn. — Palmer  v.  Zumbrota  Bank, 
72  Minn.  268,  75  NW  880. 

Mo. — State  V.  Swanger,  195  Mo. 
639,  93  SW  932. 

N.  T.— Veeder  v.  Mudgett  96  N.  Y. 
296;  Moosbrugger  v.  Walsh,  89  Hun 
564,  35  NTS  650;  Cuykendall  v. 
Douglas,  19  Hun  677. 

Or. — Zobrlst  v.  Elstes,  6S  Or,  671, 
133  P  644. 

Wis. — State  V.  Northern  Pac.  R. 
Co.,  157  Wis.  73,  147  NW  219;  Wood 
V.  Union  Gospel  Church  Bldg.  Assoc, 
63  Wis.  9,  22  NW  766. 

[a]  Power  to  oompel  ■•cntarjr  of 
■tete  to  receive  statement  of  increase 
and  Issue  certificate  thereof  see 
State  V.  Swanger,  195  Mo.  539,  93 
SW  932. 

[b]  AiuesdmeiLt  laoreaslsg  stoelc 
does  not  take  effect  in  Wisconsin  un- 
til filed.  Fishback  v.  FOnd  du  Lac, 
etc,  R.  Co.,  168  Fed.  88,  88  CCA  367. 

[c]  Bffeot  of  omlssloai  on  origlaal 
Imni*. — ^An  issue  of  increased  stock, 
without  having  the  articles  amended 
to  permit  It,  does  not  invalidate  the 
original  Issue,  and  purchasers  of  the 
Increased  stock,  believing  that  It  was 
the  entire  amount,  cannot  maintain 
a  bill  to  cancel  the  original.  Byers 
v.  Rollins,  13  Colo.  22,  21  P  894. 

[d]  Oertlfloate  showlaf  mmovat  ot 
emplUl  paid  lik.— A  certificate  that 
the     whole    ot     the     capital     stock 

"has  been  sold,  and  all  but  I ■ 

paid    in,"   means   that   all    the   stock 


has  been  paid  In,  and  hence  complies 
with  L.  (1848)  c  40  g  22,  providing 
that.  In  proceedings  to  increase  the 
capital  of  a  corporation,  a  certificate 
shall  be  filed  showing  "the  amount 
of  capital  actually  paid  in."  Moos- 
brugger V.  Walsh,  89  Hun  664,  567, 
36  NTS  550. 

87.  Barrows  v.  Natcliaug  Silk  Cto., 
72  Conn.  668,  45  A  961.  And  see 
Scott  V.  Abbott,  180  Fed.  678,  87  (XJA 
476  [certiorari  den  212  V.  8.  671,  29 
SCt  682,  68  L.  «d.  655]  (under  Mis- 
souri constitution  and  statute).  See 
also  Infra  t  748. 

88.  Terry  v.  Eagle  Lock  Co.,  47 
Conn.  141. 

89.  Terry  v.  Eagle  Lock  Cto.,  47 
Conn.  141.  See  Sandy  Valley  Hard- 
ware Co.  V.  Allen,  176  Ky  438,  194 
SW  351  (holding  that  where  a  cor- 
poration agreed  to  pay  an  additional 
consideration  for  land  bought.  If  it 
should  increase  its  capital  stock  and 
the  stockholders  voted  to  raise  the 
capital  stock,  but  subsequently  re- 
considered the  action,  the  last  action 
Is   controlling). 


498     [14  C.  J.] 


CORPORATIONS 


[§§  738-737 


nally  for  s  small  amount,  is  immaterial,  and  the 
increase  is  valid  and  regular." 

[$  734]  (4)  Necessity  for  IncreMe.  Where  the 
legislature  authorizes  a  corporation  to  increase  its 
capital  stock  to  a  certain  amount  for  a  certain  pur- 
pose, the  courts  will  not,  in  an  action  by  a  stock- 
holder to  enjoin  the  issue  of  the  increased  stock, 
inquire  into  the  necessity  of  the  increase.'^ 

h  735]  (5)  livaaion  of  Statute  by  Oreatioii  of 
Snbsidlaiy  Oorporation.  A  (torporation,  to  increase 
its  capital  stock,  has  no  power  to  evade  the  provi- 
sions of  the  statute  relating  thereto  by  creating  a 
new  corporation  at  the  expense  of  the  old  one,  con- 
veying a  part  of  the  old  company's  assets  to  the 
new  corporation  capitalized  at  a  fixed  valuation,  and 
receiving  back  all  the  shares  of  its  stock,  and 
minority  stpckholders  may  enjoin  the  act.** 

[4  736]  (6)  Presomptton  of  Segnlaii^.  Where 
an  incivase  of  capital  stock  has  been  made  in  ap- 
parent compliance  with  the  charter  or  statutory  re- 
quirements, there  is  a  presumption  of  regulari^  in 
the  absence  of  proof  to  the  contraiy.** 

[$  737]  b.  Seduction  of  Stock.**  A  reduction 
of  the  capital  stock  can  take  place  only  in  the 
manner  and  under  the  conditions  prescribed  by  the 
statute  or  the  charter  or  articles  of  incorporation, 
and  a  strict  compliance  with  the  statutory  regula- 
tions is  necessary.**  A  corporation  authorized  to 
reduce  its  capital  stock  may  do  so  by  purchasii« 
its  own  shares  and  canceling  or  retiring  them;*^ 
but,  as  we  have  seen,  the  mere  purchase  by  a  cor- 
poration of  its  own  shares  will  not  operate  as  a 


•1.  Stat*  V.  Rotwltt,  17  Mont.  687, 
4t  P  »M.  „  .     .      „    ^ 

•L    Jones  V.  Concord,  etc.,  R.  Co., 

67  N.  H.  184,  SO  A  814,  «8  AmSR  «50. 
M.    Schwab  t.  Ei.  O.  Potter  Co.,  194 

M.  T.  40i,  87  NE  670  [aff  129  App. 
Dlv.  86,  lis  NTS  439].  ^      ^       , 

•4.  Feck  V.  Elliott,  7»  Fed.  10.  24 
CCA  42B,  38  LRA  616  trev  72  Fed. 
957];  CuTkendall  t.  Douglaa,  19  Hun 
(N.  T.)  677;  Man  v.  Boykin,  79  S.  C. 
1,  60  SE  17,  128  AmSR  830. 

M.  See  also  Banka  and  BanklnK 
ft  82,  696. 

Ml  U.  S. — ^In  re  Fechhelmer  Flshel 
Co.,  212  Fed.  S57,  129  CCA  33:  Ala- 
bama Cona.  Coal,  etc,  Co.  v.  Balti- 
more Trust  Co.,  197  Fed.  847;  Allen 
V.  Francisco  Sugar  Co.,  193  Fed.  826, 
114  CCA  4E3. 

Ala. — Orangers'  I..,  etc.,  Ina.  Co.  v. 
Samper,  73  Ala.  825. 

111. — Qade  V.  Foreat  Qlen  Brick, 
etc.,  Co.,  166  111.  867,  46  NB  286  [aff 
66  III.  A.  1811.  ,  ^    ,.„ 

Ind. — FerrlB  v.  Ludlow,  7  Ind.  617. 

ltd. — Maryland  Truat  Co.  v.  Na- 
tional Mechanica'  Bank,  102  Md.  608, 

68  A  70. 

Minn.— State  t.  Great  Northern  R. 
Co.,  100  Minn.  446,  111  NW  289,  10 
UtANS  850.  ,,,    , 

Mo. — Coleman  v.  Hagrey,  252  Mo. 
102,  158  SW  829;  Hnnter-v.  Qaranflo, 
246  Mo.  131,  151  SW  741;  Coquard  v. 
St.  Iiouia  Cotton  Compress  Co.,  7  SW 
176;  St  Louis  Carriage  Mfjr.  Co.  v. 
Hllbert,  24  Mo.  A.  338. 

Nev.— Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,>.7  P  68,  8  AmSR 
797. 

N.  H. — Currier  v.  Lebanon  Slate 
Co..  66  N.  H.  268. 

N.  J. — ^Hodge  v.  U.  S.  Steel  Corr., 
64  N.  J.  Eq.  807,  64  A  1,  60  LRA  742 
[rev  64  N.  J.  Bq.  90,  63  A  601];  Ber- 
ger  V.  U.  S.  Steel  Corp.,  68  N.  J.  Eg. 
809,  68  A  68  [rev  63  N.  J.  Eq.  606, 
53  A  14]. 

N.  T. — Strong  v.  Brooklyn  Croaa- 
town  R.  Co.,  98  N.  T.  426;  Q.  H.  Mo- 
OUI  Co.  V.  Underwood,  161  App.  Dtv. 
30,  146  NTS  868. 

N.  C. — Melsenheimer  t.  Alexander, 
162  N.  C.  226.  78  SE  1«1. 


Tenn. — Moaea  v.  Oooee  Bank,  1  Lea 
398. 

Waah. — Kom  v.  Cody  Detective 
Agency,  76  Waah.  640.  136  P  1155,  60 
LRANS  1073;  Barnard  Mfg.  Co.  v. 
Ralston  Milling  Co.,  71  Wash.  659, 
129  P  389;  Ti^t  V.  Pigott,  32  Wash. 
844.   73  P  364. 

Wis.— Thels  ▼.  Burr,  126  Wla.  651, 
104  NW  985,  110  AmSR  880,  1  LRA 
N3  571. 

Eng. — British,  etc..  Trustee,  etc., 
Corp.  V.  Couper,  11894]  A.  C.  899; 
In  re  Wallasey  Brick,  etc.,  Co.,  68  L, 
J.  Ch.  415;  National  Dwellings  Soc., 
Ltd.,  78  L.  T.  Rep.  N.  S.  144. 

[aj  Vader  tli*  Oompanl—  Aot  la 
MrngSkaA  see  (1)  Poole  v.  National 
Bank  of  China,  ri907]  A.  C.  229; 
IiSdles'  Dress  Assoc,  Ltd.  v.  Pul- 
brook.  [1900]  2  Q.  B.  376;  In  re  Hy- 
draulic Power,  etc,  Co.,  [1914]  2  Ch. 
187:  In  re  Truman,  Han  bury,  Buxton 
&  Co..  Ltd.,  [1910]  2  Ch.  498;  In  re 
Lees  Brook  Spinning  Co.,  [1906]  2  Ch. 
394;  In  re  Hoare  &  Co..  Ltd..  [1904]  2 
Ch.  208;  In  re  Anglo-French  Explora- 
tion Co.,  [1902]  2  Ch.  846;  In  re  Bar- 
row Htematlte  Steel  Co.,  [1900]  2 
Ch.  848;  In  re  National  Debenture, 
etc.,  Corp.,  [1891]  2  Ch.  505:  In  re 
Abstainers,  etc.,  Ins.  Co.,  [1891]  2 
Ch.  124:  In  re  Union  Plate  Glass  Co., 
42  Ch.  D.  613;  In  re  New  Chile  Gold 
Mln.  Co.,  38  Ch.  D.  475;  In  re  Direct 
Spanish  Tel.  Co.,  34  Ch.  D.  307;  In  re 
Ebbw  Vale  Steel,  etc.,  Co.,  4  Ch.  D. 
827;  Holmes  v.  Newcastle-upon-Tyne 
Freehold  Abattoir  Co..  1  Ch.  D.  682; 
In  re  General  Mln.  Co..  Ir.  R.  6  Eq. 
213;  In  re  Walker.  Ltd.,  72  L.  J.  Ch. 
672  [foil  Ladles'  Dress  Assoc,  v.  Ful- 
brook,  68  L.  J.  Q.  B.  871];  Palace  Bil- 
liard Rooms,  Ltd.  v.  City  Property 
Inv.  Trust  Corp.,  [1912]  S.  C.  5:  In  re 
Clark,  [1911]  S.  C.  248:  Re  Thomas 
Wolf  &  Son,  Ltd.,  57  Sol.  J.  146  [foil 
Re  Oceana  Dev.  Co.,  Ltd.,  66  Sol.  J. 
637];  Re  Oceana  Dev.  Co.,  Ltd.,  56 
Sol.  J.  605;  Re  Stewart  Preclalon 
Carburettor  Cq^  66  Sol.  J,  413;  Re 
Anglo-Italian  Bank,  61'  Sol.  J.  48; 
In  re  Cooper,  61  WklyRep  814.  (2) 
Preliminary  ezpenaea  are  not  "loat 
capital"  under  a  statute  authorising 
a  reduction   "to   cancel    .    .    .    any 


reduction  of  stock  unless  so  intended.**  Another 
proper  mode  of  effecting  a  reduction  is  for  each 
stockholder  to  surrender  such  proportion  of  his 
stock  as  the  amount  of  the  proposed  reduction  bears 
to  the  whole  amount  of  capital  stock.**  And,  wheo 
authorized,  a  corporation  may  reduce  capital  stock 
by  issuing  bonds  or  certificates  of  indebtedness  to 
its  stockholders  in  exchange  for  shares  delivered  up 
for  cancellation.^  But  a  reduction  cannot  be 
effected  by  merely  "writing  off"  a  loss  which  the 
company  has  suffered.* 

Must  be  done  at  corporate  maetiiig  duly  called 
and  notified.  Statutes  providing  for  a  reduction  of 
the  capital  stock  of  corporations  generally  prescribe 
that  it  must  be  done  at  a  meeting  of  the  stock- 
holders upon  a  notice  specifying  the  object  of  the 
meeting  and  the  proposed  change,  which  notice  shall 
be  published  in  a  prescribed  manner,  and  the  pro- 
visions must  generally  be  complied  with,*  One 
object  of  requiring  capital  stock  tO  be  diminiehed 
only  at  corporate  meetings  formally  called  is  to  in- 
sure publicity,  and  to  warn  the  public  dealing  with 
the  corporation  of  the  intended  change.  This  is  in- 
compatible with  secret  arrangements  and  contri- 
vances reducing  capital  stock  by  buying  in  the 
shares,  or  by  other  devices,  so  as  to  release  stock- 
holders from  their  obligations  to  creditors.*  Bat 
failure  to  give  the  prescribed  notice  will  not  invali- 
date the  reduction,  if  it  is  otherwise  valid,  as  be- 
tween the  corporation  and  its  stockholders,  where 
aU  the  stockholders  consent."  ,^ 

Organization  of  corporation  prior  to  xedneUon  of 

lost  capital."    In  re  Abstainers,  etc. 


Ins.  Co.,   [1891]  2  Ch.  124,  126. 

•7.  Williams  v.  Savage  Mfg.  Co., 
3  Md.  Ch.  418;  Wellner  v.  Gerth.^81 
N.  J.  L.  10,  79  A  896  (see  infra  this 
section);  Berger  v.  U.  S.  Steel  Corp.. 
63  N.  X  Eq.  809,  63  A  68  [rev  63  N. 
J.  Eq.  508.  63  A  14];  State  v.  Smith. 
48  Vt.  266;  British,  etc..  Trustee,  etc.. 
Corn.  V.  Cburer,   [1894]  A.  C.  899. 

Palmeaa  aaA  bnnarttalttjr  see  in- 
fra' text  and  note  8. 

As  to  tlis  powmr  of  a  oorporatioa  to 
poxoluM*  ana  hold  its  own  aharsa  see 
ftifra  XIV,  A, 

98.     See  supra   i   784. 

09.  Currier  v.  Lebanon  Slate  Co., 
66  N.  H.  262. 

1.  Allen  V.  Francisco  Sugar  Co., 
193  Fed.  826,  114  CCA  468;  Hodge 
V.  U.  S.  Steel  Corp.,  164  N.  J.  Eq. 
807,  64  A  1  60  LRA  742  [rev  64 
N.  J.  Eq.  90,  53  A  801];  Berger  v. 
U.  S.  Steel  Corp.,  68  N.  J.  Eq.  809, 
53  A  68  [rev  Si  N.  J.  Eq.  606,  53 
A  141;  Strong  v.  Brooklyn  Cross- 
town  R.^Co.,  98  N.  Y.  426. 

a.  In  re  Ebbw  Vale  Steel,  etc. 
Co.,  4,  Ch,  D.  827.  See  also  supra 
I    724. 

3.  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  103,  7  P  68,  3  AmSR  797; 
Melsenheimer  v.  Alexander,  168  N.  C. 
228,    78    SE    161. 

[a]  Rsoord  xusetiar;  mlatak*  of 
•eoretary, — ^Where  the  sworn  certifl. 
cate  of  the  president  of  a  corpora- 
tion states  that  at  least  two  thirds 
of  the  votes  representing  the  whole 
stock  of  the  corporation  were  cast 
to  reduce  the  same,  and  it  is  shown 
that  more  than  two  thirds  of  the 
whole  stock  voted  for  such  reduc- 
tion, and  the  entry  In  the  record  of 
the  meeting,  showing  an  insufficient 
number  of  votes.  Is  shown  to  have 
been  a  mistake  of  the  secretary,  it 
sufficiently  ai>pears  that  the  re- 
duction was  made  as  required  by 
law.  Qade  v.  Forest  Glen  Brick, 
etc,  Co.,  166  111.  387,  46  NE  286 
(aff  66  III.  A.  181], 

4.  Thompson  v.  Reno  Sav.  Bank. 
19    Nev.    103,    7    P   68,    8   AmSR    797. 

5.  Melsenheimer  v.  Alexander,  162 
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stock.  Of  eonne  a  eozporation  must  be  so  far  or- 
ganized as  to  have  corporate  existence  before  its 
capital  stock  can  be  reduced;  but  it  has  been  held 
that  a  corporation,  after  it  has  been  fully  oigan- 
ized  with  the  exception  of  filing  a  certificate  of 
organization  as  required  by  statute,  may  reduce 
its  capital  stock  and  then  complete  its  organization 
with  reduced  capital  stock.* 

Bevlenr  and  control  by  conrts.  The  manner  in 
which  a  duly  authorized  plan  for  the  retirement 
of  preferred  stock  is  to  be  carried  through  is  a 
part  of  the  business  of  the  corporation,  and  in  the 
absence  of  fraud  or  bad  faith  is  not  the  subject 
of  judicial  control  to  any  greater  extent  than  other 
business  of  the  corporation;  and  the  court  cannot 
substitute  its  judgment  for  that  of  the  directors 
and  majority  stockholders,  and  say  that  a  less  ex- 
pensive plan  could  be  successfully  adopted.^ 

Faimefls  and  eanaUty  in  reduction.  But  in  all 
eases,  in  exercising  the  power  to  reduce  capital 
stock  the  majority  must  act  in  good  faith  and  im- 
partially as  to  all  the  stockholders,  and  must  treat 
all  stockholders  alike  or  afford  opportunity  for  like 
treatment,  and  if  they  act  fraudulently  or  in  viola- 
tion of  the  rights  of  particular  stockholders,  their 
action  may  be  enjoined  or  set  aside  at  the  suit  of 
th^  latter.* 

Sale  by  corporation  of  stock  of  another  c(npora- 
tion  and  purchase  and  retirement  of  its  own  shares. 

N.  C.    226.   78   SB  161.     See  Infra  i 
744. 

Oi  Oade  V.  Forest  Glen  Brick,  etc., 
Co..  165  111.  S67,  48  KB  286  [aS  66 
III.  A.  181]. 

7.  Beraer  v.  TJ.  S.  Steel  Corp., 
(3  N.  J.  iBq.  80jl.  63  A  68  [rev  68 
N.  J.   Ed.   606,   68  A  14], 

8.  III. — ^Niagara  Shoe  Co.  v. 
Tobey,  71  111.  A.  280. 

Minn. — Bergman  v.  St.  Paul  Mnt. 
Bids.  Asaoc  29  Minn.  276,  13  NW 
120. 

N.  H.— Currier  v.  Lebanon  Slate 
Co.,  66  N.  U.  262. 

N.  J. — Berger  v.  U.  S.  Steel  Corp., 
(3  N.  J.  Eq.  809  [rev  63  N.  J.  Eq. 
506.    53    A    14]. 

N.  T. — Page  V.  American,  etc., 
Mfg.  Co..  129  App.  Dlv.  346,  113 
NTS   734. 

Wis. — Theis  V.  Durr,  126  Wis.  661, 
104  NW  986,  110  AmSR  880,  1 
LRANS   571. 

Bng. — In  re  Union  Plate  Olaas 
Co.,  42  Ch.  D.  618;  In  I'e  Quebrada 
R.,  etc.,'  Co.,  40  Ch.  D.  368;  In  re 
Direct  Spanish  Tel.  Co.,  34  Ch.  D. 
807. 

[a]  Faia-np  ana  uwpald  stoclc. — 
(1)  Thus  the  liolders  oi  unpaid  stock 
c&nnot  effect  a  reduction  to  their 
advantage  and  to  the  disadvantage 
of  other  stockholders  whose  stock 
is  fully  paid;  and  therefore,  where 
those  In  control  of  a  corporation, 
and  who  had  subscribed  for  half 
of  the  stock,  but  had  not  entirely 
paid  up  their  suscriptions,  under- 
took to  reduce  the  stock  under  the 
statute  authorizing  a  reduction  of 
stock,  it  was  held  that  the  owners 
of  the  other  half  of  the  stock  which 
had  been  paid  up,  and  who  had  not 
consented  to  the  redaction,  were  en- 
titled to  relief  in  equity.  Thels  v. 
Durr,  126  Wis.  661,  104  ISTW  986, 
110  AmSR  880,  1  L.RANS  571.  (2) 
And  in  such  case  a  decree  declaring 
all  the  proceedings  whereby  the  re- 
duction had  been  brought  about 
void,  and  directing  their  cancellation 
of  record,  was  held  proper.  Thels  v. 
Dtirr,  supra. 

[b]  TwctbMm*  of  aliaMa  of  one  o> 
nolo  stookholdeM  oaljr. — (1)  A  cor- 
poration cannot  reduce  its  capital 
stock  by  purchasing  the  shares  be- 
longing to  one  stockholder,  but  each 
stockholder  should  be  allowed  to 
surrender  the  same  proportion  of  his 
stock  as  the  amount  of  the  pro- 
posed reduction  bears  to  the  aggre- 


In  order  to  reduce  capital  stock,  the  corporation 
may  sell  to  its  existing  stockholders,  in  proportion 
to  their  holdings,  shares  in  another  corporation  held 
by  it,  and  use  the  proceeds  to  buy  up  and  retire  an 
equal  number  of  the  shares  of  its  own  stock,  giving 
to  each  stockholder  the  option  to  make  such  pro- 
portionate purchase  and  sale;*  and  if  a  stockholder 
fails  to  exercise  his  option,  his  proportion  may  be 
sold  to  others  without  any  infringement  of  his 
rights." 

[$  738]  c  Snpervision  by  Public  Oonunission.  In 
some  states  by  statute  the  increase  and  reduction 
of  capital  stock  in  the  case  of  railroad,  street  rail- 
road, gas,  electric,  and  water  supply  companies,  and 
other  public  seryice  corporations  are  placed  under 
the  supervision  of  a  public  service  commission  or 
other  public  commission,  and  the  increase  or  re- 
duction cannot  be  made  except  on  an  application 
to  this  commission  and  a  showing  of  the  facts  re- 
quired by  the  statute  to  authorize  an  increase  or 
reduction,  as  the  case  may  be.''^  Under  these  stat- 
utes, as  a  rule,  the  power  of  the  commission  ex- 
tends only  to  determining  whether  the  facts  bring 
the  case  within  the  charter  or  statutory  authority 
of  the  corporation  to  increase  or  to  reduce,  the 
necessity  for  and  reasonableness  of  the  increase  or 
reduction,  and  whether  prescribed  conditions  are 
complied  with,  and  to  grant  or  to  refuse  its  sanction 
of  the  increase  or  reduction  accordingly."  ' 


gate  of  the  capital  stock.  Currier 
V.  Iiebanon  Slate  Co.,  56  N.  H.  262. 
(2)  An  offer  to  purchase  preferred 
stock  pro  rata  for  the  purpose  of  re- 
tirement, as  provided  by  the  Cor- 
poration Act  as  revised  in  1896,  must 
be  made  to  all  stockholders.  Berger 
V.  U.  S.  Steel  Corp.,  63  N.  J.  Eq.  809, 
68  A  68  [rev  63  N.  J.  Eq.  606,  63  A 
14) 


[c]    WltUbmml  of  ndMoitotloB.— 

reduction  cannot  be  made  by  per- 
mitting one  stoclcholder  to  withdraw 


his   subscription.     Niagara   Shoe  Co 
V.  Tobey,  71  111.  A.  250. 

[d]  Oompelllxv  Btookholdcr  to 
■nnmlt  to  zetiianaBt  of  stook. — A 
corporation  cannot  compel  one  of  its 
members  to  submit  to  the  retire- 
ment of  his  stock,  nor  does  he  waive 
the  right  to  object  to  such  proceed- 
ing by  voluntarily  consenting  to  the 
sale  and  retirement  of  a  portion  of 
his  shares.  Bergman  v.  St.  Patfl 
Hut.  Bldg.  Assoc,  29  Minn.  276.  13 
NW  120. 

[e]  ProoeedlBffa  not  asjolned. — 
But  where  a  large  majority  of  the 
holders  of  the  stock  of  a  corporation 
had  openly  adopted  and  were  pro- 
ceeding to  carry  out'  a  plan  to  re- 
duce the  corporation's  capital  stock 
by  the  Issuance  of  bonds  tnerefor,  in 
order  that  one  of  the  stockholders 
might  obtain  control  and  operate  the 
corporation's  plantations  which  were 
in  a  foreign  country,  and  all  the  pro- 
ceedings were  taken  openly  and  in 
strict  accordance  with  the  statutes 
provided  therefor,  it  was  held  that 
they  could  not  be  enjoined,  at  the 
suit  of  a  minority  stockholder,  on 
the  mere  allegation  that  it  was  a 
fraudulent  scheme  to  enable  such 
nonresident  stockholder  to  gain  con- 
trol of  the  corporation  to  the  pre- 
judice of  the  complainant  and  other 
minority  stockholders  similarly 
situated.  Allen  v.  Francisco  Sugar 
Co.,  193  Fed.   826.  114  CCA  463. 

9.  Wellner  v.  Gerth,  81  N.  J.  L. 
10,   79   A    89B. 

10.  Wellner  v.  Gerth,  81  N.  J.  U 
10,  79  A  895. 

[a]  Blglkts  MM  Detweea  viMgox 
ua  pladgM  of  alutras. — In  Wellner 
v.  Gerth,  81  N.  J.  L.  10.  79  A  896, 
in  pursuance  of  a  plan  to  reduce  the 
capital  of  the  P  Company,  in  which 
both  plaintiff  and  defendant  were 
stockholders,  stock  of  the  R  K  Com- 
pany owned  by  the  P  Company  was 
offered    to    its    stockholders    in    ex- 


change for  Its  own  stock,  in  propor- 
tion to  their  holdings  in  the  P  Com- 
pany. The  offer  was  limited  to  a 
date  named,  in  default  of  which 
any  other  stockholder  might  offer  to 
take  any  R  K  stock  not  taken,  and, 
in  case  more  than  one  offered,  the 
R  K  stock  to  be  divided  between 
them  in  proi>ortlon  to  their  P  hold- 
ings. Plaintiff,  whose  P  stock  was 
pledged  to  defendant,  having  failed 
to  take  the  sixty-seven  R  K  shares 
to  which  he  was  entitled,  defendant 
was  offered  by  the  P  Company  a 
chance  to  exchange  sixty-seven  shares 
of  the  pledged  P  stock,  which  he 
declined,  but  he  did  exchange  sixty- 
seven  shares  of  his  own  P  stock.  It 
was  held  that  there  was  nothing 
done  which  required  defendant  to  ac- 
count to  plaintiff  for  the  R  K  stock 
received,  the  only  rights  Invaded 
being  those  of  the  other  P  stock- 
holders to  take  the  R  K  stock  on 
plaintiff's  failure  to  exercise  his 
option. 

11.  See  statutory  provisions  in  the 
several  states;  and  Fall  River  -Gas 
Works  Co.  V.  Board  of  Gas,  etc., 
Comrs.,  214  Mass.  529,  102  NE  476; 
State  V.  Great  Northern  R.  Co.,  100 
Minn.  446,  111  NW  289,  10  LRANS 
250;  In  re  Fryeburg  Water  Co.,  106 
A  226;  Grafton  County  Electric 
Light,  etc..  Co.  V.  State,  (N. 
H.)  100  A  688;  Grafton  County  Elec- 
tric Light,  etc.,  Co.  V.  State,  77  N.  H. 
639.  94  A  193;  Peo.  v.  Public  Service 
Commn.,  137  App.  Dlv.  810,  122  NYS 
641  [app  dlsm  199  N.  Y.  254,  92  NE 
629}. 

la.  Pall  River  Gas  Works  Co.  v. 
Board  of  Gas.,  etc.,  Comrs.,  214  Mass. 
529,  102  NE  475;  Grafton  County 
Light,  etc,  Co.  V.  State,  77  N.  H. 
490,  93  A  1028;  Peo.  v.  Public  Serv- 
ice Commn.,  137  App.  Dlv.  810,  122 
ITYS  641  [app  dlsm  199  N.  T.  264, 
92  NE  629]. 

[a]  BslsMtloa  of  powan  by 
IsgMlatnis  to  conmdssloiL^d)  The 
terms  and  conditions  upon  which 
corporations    may    be    created,    the 

Sowers  and  capital  stock  they  may 
ave,  the  purposes  for  which  they 
may  Increase  their  capital  stock,  and 
the  conditions  thereof  are  exclusively 
matters  for  legislative  action,  which 
cannot  be  delegated  to  a  commission. 
State  v.  Great  Northern  R.  Co..  100 
Minn.  445,  111  NW  289,  10  LRANS 
260.      <2)     But,    the    state    having 
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[$  7391  d.  Oommon  sad  Preferred  Stock.  In- 
crease. It  has  been  held  that,  whe^  a  corporation 
whose  stock  is  divided  into  preferred  and  conunon 
shares  is.  authorized  by  statute  to  increase  its 
capital,  and  nothing  is  said  in  the  act  as  to  the  class 
to  which  the  increased  stock  shall  belong,  the  in- 
ference is  that  it  is  to  be  common  stock."  The  gen- 
eral rule,  however,  is  that  a  general  authority 
granted  to  a  corporation  to  increase  its  capital  stock 
will,  in  the  absence  of  anything  to  show  contraiy 
intention,  authorize  it  to  issue  preferred  stock," 
provided  the  corporation  has  power  to  issue  pre- 
ferred stock,  and  subject  to  the  general  rules  gov- 
erning the  issue  of  such  stock."  Where  a  corpora- 
tion is  given  power  to  increase  its  capital  to  such 
an  amount  and  upon  such  terms,  and  either  with 
or  without  special  privileges  or  preferences  to  the 
holders  of  the  shares  in  such  increased  capital,  as 
the  company  may.  deem  expedient,  it  may  of  course 
raise  further  capital  by  issuing  preferential  shares, 
which  will  operate  to  give  the  holders  thereof  an 
advantage  over  the  common  stockholders  in  any  dis- 
tribution of  the  assets  of  the  company;  and  they 
will  enjoy  this  advantage  and  priority  on  the  com- 
pany's beingv wound  up. 

Seduction.  Preferred  stock  may  be  reduced 
eqpally  with  common  stock,  where  there  is  nothing 
in  the  contract  with  the  preferred  stockholders 
wBich  prevents  the  reduction  of  their  shares."  So 
preferred  stock  may  have  been  issued  with  a  stipu- 
lation that  at  the  option  of  the  corporation  it  mig^t 
be  converted  into  common  stock  or  retired,  in  which 
case  the  stipulation  is  bindinp^;*^  or  that  it  may  be 
converted  into  bonds."  But  m  all  cases  the  reduc- 
tion must  be  made  fairly  and  impartially  and  with 
regard  to  the  contractual  rights  of  the  different 


created  railway  or  other  corporations 
for  public  purposes,  the  legrlslature 
has  the  right  to  enact  statutes  ref- 
lating the  Increase  of  their  capital 
stock.  Such  regulations  tend  to  pre- 
vent secrecy  of  operation  and  ac- 
counts by  such  public  agencies,  and 
the  issue  and  sale  of  nctittous  or 
watered  stock.  And  in  the  exercise 
of  this  right  the  legislature  may 
enact  a  statute  providing  generally 
for  what  purposes  and  upon  what 
terms,  conditions,  and  limitations  an 
Increase  of  capital  stock  may  be 
made,  and  confer  upon  a  commission 
the    duty    of    supervising    any    pro- 

Soged  increase.  State  v.  Oreat 
forthem  R.  Co.,  supra.  (3)  It  may 
also  delegate  to  the  commission  the 
duty  of  finding  the  facts  in  each 
particular  case,  and  authorize  and 
require  it,  if  it  flnds  the  existence 
of  facts  that  bring  the  case  within 
the  statute,  to  allow  the  proposed 
increase,  otherwise,  to  refuse  it. 
State  v.  Great  Northern  R.  Co., 
aupra.  (4)  But  any  statute  which 
attempts  to  authorize  the  commis- 
sion in  its  Judgment  to  allow  an  In- 
crease of  capital  stock  for  such  pur- 
poses and  on  such  terms  as  it  may 
deem  advisable,  or  in  its  discretion 
to  refuse  it,  would  be  uaconatltu- 
tional,  aa  an  attempt  to  delegate 
legislative  power.  State  v.  Great 
Northern   R.   Co.,   supra. 

13.  Jones  v.  Concord,  etc.,  R.  Co., 
67  N.  H.  234,  80  A  614,  68  AmSR 
660. 

14.  Mich.— Foote  v.  OreUlck.  166 
Hlcfa.   636.   132   NW  473. 

Pa. — Hoffman  v.  Pennsylvania 
Warehousing,  etc.,  Co.,  1  Pa.  Co.  B98. 

Vt. — ^Rutland,  etc,  R.  Co.  v.  Thrall, 
3S  Vt.  S36. 

Va. — Gordon  v.  Richmond,  etc.,  R. 
Co.,  78  Va.  SOI. 

Hhig. — In  re  South  Durham  Brew- 
ery Co.,  31  Ch.  D.  261;  Harrison  v. 
Mexican   R.   Co..  L.   R.    19   Eq.   368. 

IB.     See   supra    (    660    et  seq.« 


Ammdmnit  of  artlolss  «ee  supra 
{    B62.  '^ 

18.  In  re  Bangor,  etc..  Slate,  etc., 
Co..   ti.   R.   20   Eq.   69. 

17.  Page  v.  whittenton  Mfg.  Co., 
211  Mass.  424,  97  NE  1006;  Caiear 
V.  American  Steel  Foundries,  86  N.  J. 
Eg.  21,  98  A  642;  Roberts  v.  Roberts- 
Wicks  Co„  184  Jl.  Y.  257,  77  NE  13. 
112    AmSR    607,    8    L.RANS    1034,    6 


AnnCas  213  [rev  102  App.  Dlv.  118, 
92  NTS  3871;  In  re  Palace  Hotel, 
Ltd.,  [1912]  2  Ch.  438^  In  re  Thomas 


92    NTS    387J 

Ltd.,  [1912]  2  ^...  ,„„.  .,..  .^   

De  La  Rue  &  Co.,  Ltd.,  J19111  2  Ch. 
361;  In  re  Welsbach  Incandescent 
Gas  Light  Co.,  Ltd.,  [1904]  1  Ch.  87: 
In  re  Barrow  Htematlte  Steel  Co,,  td 
Ch.  D.  582. 

IB.  Hackett  v.  Northern  Pac.  R. 
Co.,  86  Misc.  683,  73  NTS  1087.  See 
supra   (   585. 

19.  Alabama  Cons.  Coal,  etc.,  Co. 
V.  Baltimore  Trust  Co.,  197  Fed.  347. 
See  supra  9  685. 

ao.  Page  V.  Whittenton  Mfg.  Co., 
211  Mass.  424,  97  NE  1006;  Roberts 
V.  Roberts-Wicks  Co.,  184  N.  T.  257, 
77  NE  18,  112  AmSR  607,  8  LRANS 
1034,  6  AnnCaa  213  [rev  102  App. 
Div.  118,  92  NTS  387];  Page  v. 
American,  etc.,  Mfg,  Co.,  129  App. 
Dlv.  346,  113  NTS  734  (reduction 
increasing  relative  voting  power  of 
particular  class);  In  re  Quebrada 
R.,   etc.,   Co..   40   Ch.   D.   368. 

[a]  Whan  rednction  of  oommon 
■took  sanctioned  apart  from  any  re- 
duction of  preferential  oapltal  see 
In  re  Agricultural  Hotel  Co.,  [1891] 
1  Ch.  396  [foil  In  re  Gatling  Gun, 
Ltd.,  43  Ch.  D.  628;  In  re  Quebrada 
R.,  etc.,  Co.,  40  Ch.  D.  363;  In  re 
Barrow  Haematite  Steel  Co.,  89  Ch. 
D.  582;  In  re  American  Pastoral  Co., 
11890]  W.  N.  62,  and  declining  to 
follow  In  re  Union  Plate  Glass  Co., 
42   Ch.   D.    513]. 

MM.  Morganstem  v.  American 
Malting  Co.,  87  N.  3.  Eq.  358,  100  A 
166. 

ai.    Belmont    v.    Erie    R.    Co.,    62 


classes  of  stockholders."  Preferred  stockholders  can- 
not individually  complain  because  a  stock  rednction 
transferred  control  to  the  common  stock  where  de- 
fendant corporation  offered  them  sufiBcient  stock  to 
make  their  proportionate  share  the  same  under  the 
new  and  old  issues  with  an  indemnity  bond  against 
assessments  on  such  additional  issue.™  ^ 

[$  7401  4.  Isfliie  of  SecoritieB  CtoBvertibla  into 
Stock.  Aside  from  the  normal  method  of  increas- 
ing capital  stock,  corporations  are  sometimes  au- 
thorized to  issue  bonds  or  notes  convertible  into 
stock,  and  they  may  exercise  this  authority  even 
after  the  full  amount  of  stock  otherwise  authorized 
has  been  regularly  issued."  So  a  corporation  em- 
powered to  increase  its  stock  may  issue  new  shares 
in  exchange  for  an  equal  amount  of  its  indebt- 
edness.^ The  option  to  exchange  is  terminated  by 
a  tender  of  the  shares  on  the  part  of  the  company;" 
and  holders  of  notes  convertible  at  a  certain  date 
are  not  entitled  to  exercise  the  option  prior  thereto 
because  of  an  independent  increase  in  the  capital 
stock.**  The  holders  of  convertible  securities  aiB 
entitled  to  stock  and  dividends  thereon,  although 
demand  therefor  is  made  immediately  before  a  divi- 
dend is  declared.**  Until  the  option  is  exercised 
and  the  securities  are  converted  into  stock,  the 
holders  thereof  are  not  stockholders  and  are  not 
entitled  to  the  rights  and  privileges  of  stock- 
holders." 

[$  741]  6.  Distribution  of  StixplTU  after  Seduc- 
tion. After  the  capital  stock  of  a  corporation  has 
been  lawfully  and  regularly  reduced,  the  surplus, 
if  any,*'  may  be  apportioned  and  distributed  among 
the  stockholders,'*  and  an  action  will  lie  on  the  part 
of  the  latter  in  a  proper  case  to  compel  the  appor- 
tionment."   But  instead  of  distributing  the  entire 

Barb.  (N.  T.)  637;  Van  Allen  v. 
Illinois  Cent.  R.  Co.,  20  N.  T.  Super. 
616  (where  a  transaction  by  which 
bonds  were  issued  at  ilfty  per  cent 
of  their  par  value,  convertu>Ie  Into 
stock  on  the  payment  of  the  remain- 
ing portion,  was  held  valid);  Ramsey 
v.  Erie  R.  Co.,  7  AbbPrNS  (N.  T.) 
156,  38  HowPr  193. 

sa.  Lohman  v.  New  Tork,  etc.,  R. 
Co.,  4  N.  T.  Super.  89. 

S3.  Van  Allen  v.  Illinois  Cent.  R. 
Co.,  20  N.  T.  Super.  616. 

94.  Pratt  v.  American  Bell  Tel. 
Co.,_141  Mass.  325,  6  NE  807,  6S 
AmR  465. 

8S.  Jones  V.  Terre  Haute,  etc..  R. 
Co.,  67  N.  T.  196;  Ramsey  v.  Erie 
R.  Co.,  7  AbbPrNS  (N.  T.)  166.  38 
HowPr    198. 

ae.  Pratt  V.  American  Bell  Tel. 
Co..  141  Mass.  225,  5  NE  807,  65 
AmR  465  (holding  that  the  holders 
of  convertible  notes  are  not  entitled 
to  share  in  an  increase  of  stock). 

87.  Bigbts  of  creditors  anfl  tm- 
patrnwnt  of  oagtUl  see  infra  this 
section. 

S8.  (3ontinentn!  Securities  Co.  v. 
Northern  Securities  Co.,  66  N.  J.  Bq. 
274,  67  A  876;  Berger  v.  U.  S.  Steel 
Corp.,  63  N.  J.  Kq.  809,  53  A  68; 
Strong  V.  Brooklyn  Crosstown  R.  Co., 
93  N.  T.  426;  Roberts  v.  Roberts- 
Wicks  Co.,  102  App.  Dlv.  118,  92  NTS 
387  [rev  on  other  grounds  184  N.  Y. 
257,  77  NE  13,  112  An>SR  607,  J 
LRANS  1034,  6  AnnCas  213];  Seeley 
V.  New  Tork  Nat.  E^xch.  Bank,  8 
Daly  400,  4  AbbNCas  61  [afT  78  N.  T. 
608  mem];  In  re  Artisans'  ZMn&.  etc, 
Corp.,  J1904]    1   Ch.   796. 

39.  Seeley  v.  New  Tork  Nat.  Ebcch. 
Bank,  8  Daly  400,  4  AbbNCas  61  [all 
78   N.   T.    608   mem]. 

[al  Stetate  of  Ualtattons. — In 
Ehigland  it  has  been  held  that  sums 
due  for  capital  returnable  to  share- 
holders in  pursuance  of  a  resolution 
sanctioned  by  the  court  are  not 
barred  by  the  statute  of  limitations 


For  latsr  easss,  dsTClopiBsats  aiid  ehanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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surplus,  the  eoiporation  may  for  a  proper  reason 
distribute  a  portion  only  abd  retain  the  balance 
as  assets.'"  Such  distribution  need  not  be  in  cash, 
bat  may  be  made  sptecifically  in  stock  o£  other  cor- 
porations in  which  the  surplus  has  been  invested.'^ 
Bights  of  creditors  and  impairment  of  capitaL 
But  such  a  disposition  of  the  surplus  is  subject  of 
eourse  to  the  claims  of  those  who  were  creditors 
before  the  reduction."  The  reduction  of  the  capital 
stock  of  a  corporation  by  proceedings  under  the 
statute  does  not  of  itself  authorize  the  distribu- 
tion among  the  stockholders  of  a  sum  equal  to  the 
difference  between  the  original  and  the  reduced 
amount  of  the  capitaL  Such  distribution  is  un- 
lawful, although  the  original  capital  was  actually 
paid  in,  where  it  does  not  appear  that  it  is  unim- 
paired." Where,  however,  the  corporation  has  on 
hand  actual  capital  available  for  the  payment  of 
debts  exceeding  the  amount  to  which  it  has  re- 
duced its  capital  stock,  the  excess  may  be  dis- 
tributed among  the  stockholders.'*  The  surplus,  if 
any,  which  a  corporation  reducing  the  amount  of 
its  capital  is  at  liberty  to  pay  to  its  stockhold- 
ers must  in  every  case  be  ascertained,  and  de- 
pends upon  the  result  of  an  examination  into  its 
affairs,  and  not  upon  the  difference  between  the 
or^nal  amount  of  capital  and  the  reduced 
amount.'^  Although  negotiable  certificates  of  in- 
debtedness have  been  illegally  issued  to  the  stock- 
holders of  a  corporation  for  the  amount  of  the  re- 
duction of  its  capital  stock,  the  holders  are  entitled 
to  receive  any  surplus  over  the  reduced  capital,  and 
the  company  has  the  right  to  pay  the  certificates 


whenever  it  can  do  so  without  infringing  upon  the 
amount   to  which   the   capital   stock  is   reduced." 

Stockholder  whose  shares  have  been  forfeited. 
Where  a  stockholder  in  a  corporation  subscribes  for 
certain  shares  which  are  a  part  of  an  increase  of 
its  capital,  and  subsequently  suffers  forfeiture 
thereof  for  nonpayment  of  his  subscription,  he 
thereby  loses  any  right  to  claim  the  benefit  of  a 
subsequent  reduction  of  the  capital,  and  is  not  en- 
titled to  repayment  of  the  amount  paid  for  such 
stock."-" 

[$  742]  6.  Sight  to  Sabsciibe  for  Venr  Shares. 
As  we  have  seen,  the  general  rule  is  that,  whenever 
the  capital  stock  of  the  corporation  is  increased 
under  charter  or  statutory  authority,  and  issued  for 
money  only,  each  of  the  existing  stockholders  has 
the  preemptive  right,  subject  to  certain  qualifica- 
tions, tb  an  opportunity  to  subscribe  for  or  pur- 
chase shares  of  the  new  stock  in  proportion  of  the- 
original  stock  held  by  him.'^ 

[i  743]  7.  Effect  of  Ultra  Vires  or  Irregular 
Increase  or  Bednction — a.  Increase.*"  An  at- 
tempted unauthorized  increase  of  capital  stock 
amounts  to  an  overissue,  and  such  stock  is  there- 
fore absolutely  void,  and  cannot  be  validated  by 
application  of  the  doctrine  of  estoppel;*^  and  the 
same  is  true,  as  a  rul«,  of  an  increase  which  is  in 
effect  wholly  unauthorized  because  attempted  under 
such  conditions  or  in  such  a  manner  that  it  is  not 
within  a  statutory  authority^  to  make  the  increase.** 
It  necessarily  follows  that  subscriptions  for  such 
stock  are  void  both  on  the  ground  of  illegality  and 
for  want  of  consideration;*'  that  subscribers  for  or 


when  unpaid  for  more  than  six 
years  but  less  than  twenty  years,  aa 
they  are  in  the  nature  of  specialty 
and  not  simple  contract  debts.  In  re 
Artisans'  Land,  etc.,  Corp.,  [1904] 
1  Ch.  798. 

30.  Continental  Securities  Co.  y. 
Northern  Securities  Co.,  66  N.  3  Eq. 
274,  57  A  873. 

31.  Continental  Securities  Co.  v. 
Northern  Securities  Co.,  66  N.  J.  Bq. 
274,  67  A  876.  See  also  Wellner 
T.  Oerth,  81  N.  J.  L.  10.  79  A  895 
(where  there  was  a  rednctiois  «f  Its 
stock  by  a  corporation  by  selling'  to 
its  existing  stockholder!)  shares  of 
stock  In  another  corporation  held  by 
it  and  a  purchase  from  them  and 
retirement  of  an  equal  number  of 
shares  of  its  own  stock;  case  re- 
ferred to  supra  i  737). 

33.  Strong  V.  Brooklyn  Crosstown 
R  Co..  93  N.  T.  426.  See  also  infra 
XII.  D. 

SSL  Strong  t.  Brooklyn  Crosstown 
R.  Co.,   93  iC  T.  426.  . 

34,  Strong  v.  Brooklyn  Crosstown 
H.  Co.,  93  NTt.  426. 

36.  Berger  v.  V.  8.  Steel  Corp.,  63 
N.  J.  Eq.  809,  58  A  68:  Strong  v. 
Brooklyn  Crosstown  R.  Co.,  93  N.  T. 
426. 

38.  Strong  V.  Brooklyn  Crosstown 
B.  Co.,  98  N.  T.  426. 

a7.i38.  Knowlton  v.  Congress,  etc.. 
Spring  Co.,  67  N.  T.  618. 

39.  See  supra  i  523  et  seq. 

40.  See  also  Banks  and  Banking 
i{  32,  594. 

*l.  V.  S.— Scovlll  V.  Thayer,  106 
U.  S.  143,  26  L.  ed.  968;  Chicago  City 
H.  Co.  y.  AUerton,  18  Wall.  233.  21 
1>.  ed.  902;  Ross-Heehan  Brake-Shoe 
Pdy.  Co.  V.  Southern  Malleable  Iron 
Co.,  72  Fed.  967  [rev  on  other  grounds 
7»  Fed.  10,  24  CCA  426;  38  LRA  6161: 
Laredo  Impr.  Co.  v.  Stevenson,  66 
Fed.  633,  13  CCA  861;  Sayles  v. 
Brown,  40  Fed.  8;  Knowlton  v.  Con- 
gress, etc.,  Spring  Co.,  14  F.  Cas.  No. 
7.903.  14  Blatohf.  864  [aff  108  U.  S. 
49,  26  L.  ed.  347]. 

Ala. — Grangers'  L.,  etc.,  Ins.  Co.  v. 
Kamper.  73  Ala.  326. 

Cal.— Efwing  v.  Orortlle  Mln.  Co., 
66  Cat.  649  (Increase  under  unconsti- 


tutional law). 

Colo. — Byers  v.  Rollins,  18  Colo. 
22    21  P  894 

Ga. — Clark  v.  Turner,  73  Qa.  1. 

Ind. — Marlon  Trust  Co.  v.  Bennett, 
169  Ind.  346.  82  NK  782,  124  AmSR 
288  (Increase  under  void  special  act). 

Kan. — Tschuml  v.  Hills,  6  Kan.  A. 
649,  61   P  619. 

La. — Leurey  v.  Baton  Rouge  Bank, 
181  La.  30.  58  S  1022,  AnnCasl91SE: 
1168;  Lincoln  v.  New  Orleans  Express 
Co..  46  La.  Ann.  729.   12  S  937. 

Md. — Oler  v.  Baltimore,  etc.,  R. 
Co..  41  Md.  688. 

Minn. — Palmer  v.  Zumbrota  Bank, 
72  Minn.  266.  75  NW  380. 

N.  J.— New  York,  etc.,  Tel.,  etc., 
Co.  V.  Great  Eastern  Tel.  Co..  74  N.  J. 
Eq.  221.  69  A  528  [aff  76  N.  J.  Eq. 
297.  298,  72  A  1119,  78  A  1135]. 

N.  T. — Einstein  v.  Rochester  Gas, 
etc.,  Co.,  146  N.  T.  46,  40  NE  631  [aff 
77  Hun  149,  28  NTS  484];  Veeder  v. 
Mudgett.  95  N.  T.  295;  New  York, 
etc..  R  Co.  V.  Schuyler,  34  N.  Y.  30; 
Peo.  V.  Parker  Vein  Coal  Co.,  1  Abb 
Pr  128,  10  HowPr  5?3. 

Pa. — Cooke  v.  Marshall.  191  Pa. 
315,  43  A  314,  64  LRA  413  [aff  196 
Pa.    200,   46  A  447,   64   LRA   4131. 

Tenn. — Union  R.  Co.  v.  Sneed,  99 
Tenn.  1,  41  SW  864.  M7  SW  89;  Cart- 
wright  V.  Dickinson,  88  Tenn.  476.  12 
SW  1030.   17  AmSR  910,   7  LRA  706. 

Tex. — Kampman  v.  Tsrver,  87  Tex. 
491,  29  SW  768;  Berg  v.  San  Antonio 
St.  R.  Co.,  17  Tex.  Civ.  A.  291,  42 
SW  647,  43  SW  929. 

Can. — Page  v.  Austin,  10  Can.  S.  C. 
132  [dism  app  7  Ont.  A.  11. 

B.  C— Twigg  V.  Thunder  Hill  Mln. 
Co.,  3  B.  C.  foi. 

Ont. — ^In  re  Ontario  Elxpress,  etc., 
Co.,  21  Ont.  A.  646  [allowing  app  24 
Ont.  216]. 

Que.T— Courchene  v.  VIger  Park  Co., 
24  Que.  K.  B.  97,  23  DomLR  693. 

See  also  supra  {{  547.  723. 

Xzoesstve  Inexwun  void  see  supra 
I  725. 

Bioruuwd  stock  lasoM  wlthont 
payaasat  see  4nfra  i  749. 

rallni*  to  pay  tax  or  boana  oa  ■«• 
ihoilMd  toows  see  Infra  {  760. 

la.    V.  S.— Chioago  City  R.  Co.  ▼. 


AUerton,  18  Wall.  238.  21  L.  ed.  902: 
Laredo  Impr.  Co.  v.  Stevenson,  66 
Fed.  633.  13  CCA  661;  Sayles  ▼. 
Brown,  40  Fed.  8. 

Ala. — Grangers'  L.,  etc.,  Ins.  Co. 
v.  Kamper,  73  Ala.  325. 

La. — ^Lincoln  v.  New  Orleans  Ex- 
press Co.,   45  La.  Ann.  729.  12  S  937. 

Minn. — Palmer  v.  Zumbrota  Bank, 
72  Minn.  266,  75  NW  880. 

Mo.— State  V.  MeOrath,  86  Mo.  239. 

Pa. — Shepp  V.  Norristown  Pass.  R 
Co.,  2  Pa.  DIst.  679,  18  Pa.  Co.  264; 
Com.  V.  Reading  Tract.  Co.,  25  Pa. 
Co.,  166,  583,  4  Dauph.  Co.  82  [atf  204 
Pa.  151,  53  A  755], 

Tenn. — Union  R.  Co.  v.  Sneed,  99 
Tenn.  1,  41  SW  864,  47  SW  89. 

Tex. — ^Kampman  v.  Tarver,  87  Tex. 
491,  29  SW  768:  Berg  v.  San  Antonio 
St.  R.  Co..  17  T/ex.  CIV.  A.  291,  42  SW 
647,  43  SW  929. 

Que. — Courchene  v.  VIger  Park  Co., 
24  Que.  K.  B.  97,  23  DomLR  698. 

Can. — Page  v.  Austin.  10  Clan.  S.  C. 
132   [dIsm  app  7  Ont  A.   1]. 

Ont. — In  re  Ontario  Express,  etc., 
Co..  21  Ont.  A.  646  [allowing  app  24 
Ont.   216]. 

See  also  supra  S9  726,  730,  731-736. 

43.  U.  S. — RoRS-Meehan  Brake- 
Shoe  Fdy.  Co.  V.  Southern  Malleable 
Iron  Co.,  72  Fed.  957  [rev  on  other 
grounds  79  Fed.  10.  24  CCA  425,  38 
LRA  616];  Laredo  Impr.  Co.  v.  Ste- 
venson. 66  Fed.  638,  13  CCA  661; 
Knowlton  v.  Congress,  etc..  Spring 
Co..  14  F.  Cas.  No.  7.903.  14  Blatchf. 
364  [aff  103  U.  S.  49,  26  L.  ed.  347]. 

Ala. — Grangers'  L.,  etc.,  Ins.  (3o.  v. 
Kamper,  78  Ala.  325. 

Ga. — Clark  v.  Turner,  78  Ga.  1. 

Ida. — Farmers',  etc..  Bank  v.  Na- 
tional Laundry,  etc.  Supply  Co.,  30 
Ida.   788,   168  P  670. 

Ind. — Marion  Trust  Co.  v.  Bennett, 
169  Ind.  846,  a»  NB  782,  124  AmSR 
228. 

Md.— Oler  v.  Baltimore,  etc,  R.  Co., 
41   Md.  683. 

Tenn. — Union  R.  Co.  v.  Sneed,  99 
Tenn.  1,  41  SW  864,  47  SW  89. 

Tex. — Kampman  v.  Tarver,  87  Tex. 
491.  29  SW  768. 

B.  C— Twigg  V.  Thunder  Hill  Mln. 
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pnrchasers  of  snoh  stock  acquire  none  of  the  rights 
of  stockholders,*^  although  bona  fide  purchasers  of 
certificates  therefor  may  have  a  right  of  action 
against  the  corporation  for  damages  ;*'  that  sub- 
scribers for  or  purchasers  of  such  shares  do  not 
become  liable  to  creditors  of  the  corporation  or  on 
a  winding  up  as  stockholders  for  unpaid  subscrip- 
tions," and  are  not  subject  to  a  statutory  liability 
to  creditors  imposed  upon  stockholders,*^  unlesfl 
there  was  statutory  authority .  for  the  increase  and 
such  an  apparent  compliance  with  the  statute  and 
subsequent  conduct  on  the  part  of  the  subscriber  or 
purchaser  as  to  estop  him  as  against  creditors.*^ 
And  subscribers  for  or- purchasers  of  such  shares 
from  the  corporation  may  recover  from  it  money 
paid  to  it  under  their  subscription  or  purchase  as 
upon  a  failure  of  consideration,  or  breach  of  war- 
ranty of  the  existence  of  the  thing  sold,*'  unless 
"they  are  precluded  from  such  relief  as  parties  in 
pari  delicto.**  Failure  to  make  a  specific  offer  to 
return  dividends  received  has  no  material  bearing 
upon  the  subscriber's  right  of  action.'"**'  Where  the 
corporation  cancels  the  illegal  shares  and  repays  to 
the  subscribers  the  money  paid  by  them  therefor,  they 
are  not  liable  to  or  for  creditors  for  the  amount  so 
repaid.'* 

Action  by  corporation  on  contract  to  pnrchaae 
stock.  Where,  in  an  action  by  a  corporation  for 
breach  of  a  contract,  whereby  plaintiff  agreed  to 
increase  its  capital  stock  and  defendant  agreed  to 
buy  a  part  thereof,  the  complaint  alleges  the  issu- 
ance of  the  increased  stock  and  the  tender  of  a  cer- 


tificate of  a  part  thereof  to  defendant,  and  the 
answer  denies  the  auctions,  the  question  of  the 
validity  of  the  increase  of  the  stock  is  in  issue, 
and  plaintiff  cannot  recover  unless  there  has  been 
a  valid  increase." 

Loan  to  corporation  to'be  repaid  in  stock.  Where 
a  corporation  agrees  to  repay  a  loan  of  money  made 
to  it  in  preferred  stock,  to  be  subsequently  issued, 
and  it  is  afterward  ascertained  that  the  corporation 
had  no  power  to  issue  such  stock,  the  lender  of 
the  money  may  maintain  an  action  against  the  cor- 
poration for  its  return,  although  before  the  trial  it 
was  authorized  by  an  act  of  the  legislature  to  issue 
preferred  stock  to  the  stockholders  proportionately 
to  their  stock." 

Injnnctioii  or  cancellation.  Dissenting  stock- 
holders may  in  a  proper  case  sue  to  enjoin  or  to 
cancel  an  unauthorized  increase  of -capital  stock 
just  as  they  may  sue  to  enjoin  or  set  aside  any 
other  ultra  vires  act  on  the  part  of  the  corpora- 
tion or  its  offlcers."* 

Irregnlarities  not  aifecting  VBlidity  of  incraue. 
Mere  irregularities  in  the  action  of  a  corporation 
on  increasing  its  capital  stock  do  not  invalidate  the 
increase  at  all,  either'  as  against  creditors  of  the 
corporation  or  as  between  the  corporation  itself  and 
the  holders  of  its  original  stock  or  of  the  new 
stock."  A  fortiori,  mere  irregularities  in  the  pro- 
ceedings will  be  cured  by  conduct  on  the  part  of 
the  corporation  or  its  stockholders'  amounting  to 
acquiescence,  ratification,  or  estoppel."  And  a 
failure  to  comply  with  requirements  of  the  statute 


See  also  Infra  1  794. 

44.  Scovin  v.  Thayer,  105  U.  S. 
141.  26  L.  ed.  968  (dictum);  New 
York,  etc.,  Tel.,  etc.,  Co.  v.  Great 
Sastern  Tel.  Co..  74  N.  J.  Eq.  221,  69 
A  628  [aff  76  N.  J.  Bq.  297,  298,  72 
A  1118,  78  A  11361:  Peo.  v.  Parker 
Vein  Coal  Co.,  1  Abl>Pr  (N.  T.)  128, 
10  HowPr  643;  Cartwrlght  v.  Dick- 
inson, 88  Tenn.  476,  12  SW  1030.  17 
AmSR  910,  7  LRA  706.  See  also 
supra    {{    647,    666. 

4B.     See  supra  {  668  et  seq. 

46.  U.  S.— Scovlll  V.  Thayer,  106 
U.  S.  143.  26  L.  ed.  968;  Ross-Meehan 
Brake-Shoe  Pdy.  Co.  v.  Southern 
Malleable  Iron  Co..  72  Fed.  957  [rev 
on  other  grounds  79  Fed.  10.  24  CCA 
426,  38  LRA  616];  Laredo  Impr.  Co. 
V.  Stevenson,  66  Fed.  633,  13  CCA  661. 

Tnd. — Marlon  Trust  Co.  v.  Bennett, 
169  Ind.  346.  82  NB  782,  124  AmSR 
228 

kan. — ^Tschuml  v.  Hills,  6  Kan.  A. 
649.  51  P  619. 

Minn. — Palmer  v.  Zumbrota  Bank, 
72  Minn.  266,  76  NW  380. 

Tex. — Kampman  v.  Tarver,  87  Tex. 
491.  29  SW  768. 

Can. — Page  v.  Austin,  10  Can.  S.  C. 
132   [dism  .app  7  Ont  A.  1]. 

B.  C— Twlre  V.  Thunder  Hill  Mln. 
Co.,  3  B.  C.  101. 

Ont. — In  re  Ontario  Elzpress,  eta, 
Co.,  21  Ont.  A.  646  [allowing  app  24 
Ont.  216]. 

UabUity  to  creditors  generally  see 
Infra  XII,  D. 

47.  Sayles  v.  Brown,  >40  Fed.  8; 
Page  V.  Austin,  10  Can.  S.  C.  132 
[dism  app  7  Ont.  A.  1].  See  infra 
XII,  D. 

48.  U.  S.— Scott  V.  Deweese.  181 
U.  S.  202,  21  set  686,  46  L.  ed.  822: 
Handley.v.  Stutz,  139  V.  S.  417,  11 
set  530,  36  L.  ed.  227;  Chubb  v.  Up- 
ton, 96  U.  S.  665,  24  I>.  ed.  623;  In  re 
Desnoyers  Shoe  Co.,  210  Fed.  633  [aflt 
224  Fed.  372];  Manufacturers'  Paper 
Co.  V.  AUen-Hlgglns  Co.,  154  Fed. 
906;  Peck  v.  Elliott,  79  Fed.  10,  24 
CCA  426,  38  LRA  818  [rev  72  Fed. 
967];  Upton  V.  Jackson,  28  F.  Cas. 
No.   16,802.  1  Fllpp  413. 

Colo. — Byera    v.    Rollins,    13    Colo. 


22,  21  P  894. 

Minn. — Palmer  v.  Zumbrota  Bank, 
72  Minn.  266,  76  NW  380. 

N.  Y.— Veeder  v.  Mudgett,  96  N.  Y. 
296. 

Oh. — Clarke  v.  Thomas,  34  Oh.  Ctr. 
Ct.  46. 

B.  C— Re  Thunder  Hill  Mln.  Co., 
4  B.  C.  61. 

UabllltT  to  oredlton  renermUy  see 
Infra  XII,  D. 

40.  Knowlton  v.  Congress,  etc.. 
Spring  Co.,  14  F.  Cas.  No.  7,908.  14 
Blatchf.  864  tarr  103  U.  S.  49,  26  L. 
ed.  8474;  Helde  v.  Capital  Securities 
Co.,  (Ala.)  76  S  313;  Lincoln  v.  New 
Orleans  Express  Co.,  45  La.  Ann.  72^, 
12  S  937.     See  also  supra  i  668. 

60.  Knowlton  v.  Congress,  etc.. 
Spring  Co.,  14  F.  Cas.  No.  7,903,  14 
Blatchf.  364  [aff  103  U.  S.  49,  26  L. 
ed.  347];  Knowlton  v.  Congress,  etc.. 
Spring  Co.,  57  N.  Y.  618.  See  also 
sunra   {   679. 

SOU.  Helde  v.  Capital  Securities 
Co..    (Ala.)    76   S   313. 

Bl.  Tschuml  v.  Hills,  6  Kan.  A. 
649.  61  P  619. 

52.  Pacific  Mtll  Co.  V.  Inman,  etc., 
Co..  50  Or.  22,  90  P  1099. 

53.  Anthony  v.  Household  Sewing 
Mach.  Co.,  16  R.  I.  571,  18  A  176,  S 
LRA  676. 

B4.  U.  S. — Chicago  City  R.  Co.  v. 
Allerton,  18  Wall.  233,  21  L.  ed.  902. 

Ala. — Grangers'  L.,  etc,  Ins.  Co. 
V.  Kamper,  73  Ala.  326. 

Cal. — Ewlng  v.  Orovtlle  Mln.  Co., 
66  Cal.  649. 

Ga. — Macon  Gas  Co.  T,  Richter,  143 
Ga.  397.  85  SE  112. 

Ida, — Farmers',  etc..  Bank  v.  Na- 
tional Laundry,  etc..  Supply  Co.,  30 
Ida.  788,  168  P  670. 

N.  J. — Donald  v.  American  Smelt- 
ing, etc..  Co.,  62  N.  3.  Bq.  729,  48  A 
771.  1116. 

See  also  supra  i{  669,  663;  infra  S 
746. 

B5.  U.  S.— Handley  v.  Stutz.  139 
U.  8.  417.  11  set  634,  35  L.  ed.  227 
[rev  41  F'ed.  631];  C^ubb  v.  Upton, 
96  U.  8.  666.  24  L.  ed.  623;  Payson 
v.  Stoever,  19  F.  Cas.  No.  10,863,  8 
Dill.  427. 


Oh. — ^Kreisser  t.  Ashtabula  das 
Light  Co..  24  Oh.  Cir.  Ct  313. 

Or. — ^Zobrlst  v.  Estes,  65  Or.  678, 
133  P  644. 

S.  C. — Man  v.  Bokin,  79  S.  C.  1,  60 
SE  17.  128  AmSR  830. 

Wis. — Bailey  v.  (Thamplaln  Mln., 
etc..  Co.,  77  Wis.  463.  46  NW  639. 

86.  U.  S.— Chicago  City  R.  Co.  ▼. 
Allerton,  18  Wall.  233.  21  L.  ed.  902- 
In  re  Desnoyers  Shoe  Co.,  210  Fed. 
533  [aff  224  Fed.  3721;  Tlllinghast  ▼. 
Bailey,  86  Fed.  46  [aff  99  Fed.  801,  40 
CCA  931;  Columbia  Nat.  Bank  v. 
Mathews,  85  Fed.  934,  29  CCA  491 
frev  79  Fed.  658];  Peck  v.  Elliott,  79 
Fed.  10,  24  CCA  426.  38  LRA  616  [rev 
72  Fed.  967];  Stutz  v.  Handley,  41 
Fed.  631  [rev  on  other  grounds  139 
U.  S.  417.  11  set  530,  36  L.  od.  227]; 
Butler  T.  Asplnwall,  33  Fed.  217  [aff 
133  U.  S.  695,  10  set  417.  33  L.  ed. 
779];  Poole  v.  West  Point  Butter, 
etc.,  Assoc  SO  Fed.  513  [app  dism 
140  U.  S.  694,  11  set  1026,  36  L.  ed. 
600];  Payson  v.  Stoever,  19  P.  Cas. 
No.  10,863,   2  Dill.  427. 

Ala. — ^Nelson  v.  Hubbard,  9(  Ala. 
238,  11  8  428,  17  LRA  376. 

Ark. — Steele  v.  Hughes,  104  Ark. 
617.    149    SW   336. 

Colo. — ^Byers  v.  Rollins,  13  Colo. 
22,   21  P  894. 

Conn. — ^Barrows  v.  Natchaug  Silk 
Co..  72  Conn:  658.  46  A  951. 

Ky. — Jones  v.  Newport.  etc.. 
Tump.  R.  Co.,  4  KyL  252,  11  Ky.  Op. 
698. 

Mich.— Hoeft  v.  Kock,  123  Mich. 
171,  81  NW  1070,  81  AmSR  169. 

Minn. — Palmer  v.  Zumbrota  Bank. 
72  Minn.  266.  76  NW  380. 

N.  H. — Jones  v.  Concord,  etc.,  R. 
Co..  67  N.  H.  234,  30  A  614,  68  AmSR 
669. 

N.  Y.— Veed»r  v.  Mudgett,  96  N.  Y. 
296.' 

Oh. — Krelsser  v.  Ashtabula  Gas 
Light  Co.,  24  Oh.  Cir.  Ct.  813.    , 

S.  C.— Man  v.  Boykin,  78  8.  C.  1,  60 
SE  17,  128  AmSR  830. 

Wis. — Bailey  v.  Champlain  Min., 
etc.,  Co.,  77  Wis.  468,  46  NW  689. 

B.  C.-rRe  Thunder  Hill  Min.  Co., 
4  B.  C.  61. 
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intended  primarily  for  the  benefit  of  the  general 
public  will  not  necessarily  invalidate  the  increase 
as  between  the  corporation  and  the  stockholders." 
Thus  the  failure  of  the  corporation  to  file  a  cer- 
tificate of  the  increase  of  stock  with  the  secretary 
of  state  or  other  officer,  as  required  by  the  gov- 
erning statute,  does  not  invalidate  a  subscription  to 
the  new  shares  as  between  the  corporation  and  the 
stockholders,  since  the  object  of  the  statute  is  pri- 
marily the  protection  of  the  public." 

Effect  on  existence  of  corporation.  It  is  clear  of 
course  that  the  existence  of  a  corporation  is  not 
affected  by  mere  irregularities  in  proceedings  to  in- 
crease its  capital  stock,'*  or  even  by  an  increase 
wholly  unauthorized  or  illegal,*"  although  in  the 
latter  case  the  ultra  vires  and  ill^al  act  mav  be 
ground  for  proceedings  to  forfeit  its  charter." 

Effect  on  sabscripttons  for  original  stock.  The 
issuance  of  shares  of  stock  by  a  corporation  in 
excess  of  the  amount  authorized  by  its  by-laws  and 
charter  is  no  defense  to  an  action  for  calls  due  from 
a  stockholder  on  shares  subscribed  for  by  him  be- 
fore the  allied  unlawful  issue.*^ 

[i  744]  b.  Bednction.*'  An  attempt  to  reduce 
the  capital  stock  of  a  corporation  which  is  unau- 
thorized either  because  there  is  no  power  at  all 


to  make  the  reduction,**  or  because  it  is  made  under 
conditions  or  in  a  manner  not  permitted  by  the 
charter  or  statute,"  or  an  agreement  for  such  re- 
duction, is  void  both  as  against  the  corporation 
and  its  stockholders"  and  as  against  creditors.*' 
It  will  be  enjoined  or  set  aside  in  a  proper  case  in 
a  suit  by  stockholders,**  and  if  any  part  of  the 
assets  is  distributed  among  the  stockholders  in  pur- 
suance thereof,  they  will  be  liable  to  repay  the 
same  at  the  suit  of  the  corporation  or  of  its  receiver 
or  assigncTe  on  its  insolvency.**  If  it  takes  the 
form  of  a  surrender  or  purchase  and  retirement 
of  shares  of  stock  or  a  release  of  subscribers,  they 
will  remain  liable  as  subscribers  or  stockholders  to 
or  for  the  benefit  of  creditors.'"  And  directors  or 
officers  who  authorize  or  participate  in  the  reduction 
will  be  liable  as  for  a  conversion  or  misapplication 
of  corporate  assets.'^  Under  statutes  in  some  juris- 
dictions it  will  impose  a  liability  for  corporate  debts 
upon  the  directors'*  or  stockholders.'*  Where  a 
surrender  of  shares  by  a  stockholder  is  illegal  and 
void,  the  court  will,  in  an  action  by  the  stockholder 
against  the  company,  order  his  name  to  be  restored 
to  the  company's  register  in  respect  of  the  surren- 
dered shares,  even  after  the  lapse  of  years,  the 
shares  not  having  been  meanwhile  reissued  or  other- 


see  also  Infra  i  746. 

[a]  XUnatratlona. — (1)  Thus  stock- 
holders who  vote  to  Increase  the 
stock  of  the  corporation  to  a  certain 
amount  without  specifying  the  time 
of  the  issue  of  the  new  shares  waive 
the  Irregularity  of  an  Issue  of  vari- 
ous amounts  of  such  shares  from 
time  to  time  during  a  period  of  six 

Sears,  by  the  directors,  by  accepting 
iTldends  and  participating  In  stock- 
holders' meetings  during  such  period, 
without  making  any  objection  to 
such  increase  of  the  stock.  Barrows 
V.  Natchaug  Silk  Co.,  72  Conn.  668, 
45  A  9S1.  (2)  And  where  there  Is, 
under  the  governing  statute,  au- 
thority to  Increase  the  capital  stock 
at  the  discretion  of  the  stockholders, 
no  formal  vote  is  necessary  to  make 
the  Increase,  but  the  requisite  assent 
of  the  stockholders  may  be  shown  by 
their  conduct  and  acquiescence. 
Payson  v.  Stoever.  19  F.  Cas.  No.  10,- 
863,  i  Dill.  427.  (t>  This  assent  may 
be  shown  by  showing  acceptance  of 
shares  of  the  increased  capital  so  Is- 
sued, so  as  to  cut  off  the  right  of 
objecting  to  the  failure  of  the  corpo- 
ration, to  record  and  publish  the  fact 
of  the  Increase.  Stuts  v.  Handley,  41 
Fed.  6(1  [rev  on  other  grounds  189 
U.  8.  417,  11  set  630.  36  U  ed.  227]. 

(4)  And  hence,  where  all  the  share- 
holders of  a  corporation  assent  to 
the  action  of  a  stockholders'  meet- 
ing, In  increasing  the  capital  stock, 
or  ratify  such  action,  they  cannot 
afterward  raise  the  objection  to  such 
Increase  that  no  formal  notice  of  the 
meeting  was  given,  or  that  It  was 
held  in  another  state  than  that  in 
which  the  corporation  was  chartered, 
there  being  nothing  In  the  charter  to 
prohibit  its  being  so  held.  Stutz  v. 
Handley,  41  Fed.  631  [rev  on  other 
grounds,  but  afF  on  this  point  in  139 
U.  S.  417.  11  set  680,   36  L.  'ed.  227]. 

(5)  Nor  will  a  failure  to  enter  on 
the  minutes  of  the  company  a  vote 
of  the  shareholders  by  which  its 
capital  stock  is  increased  at  all  af- 
fect the  validity  of  the  act  of  in- 
crease; since  most  corporate  acts  can 
be  proved  by  parol.  Stutz  v.  Hand- 
ley,  supra.  (6)  An  authorized  in- 
crease of  the  capital  stock  of  a  cor- 
roratlon  may  be  validated  by  an  ac- 
quiescence of  the  stockholders  In 
such  a  sense  that  a  stockholder  will 
not  be  allowed,  after  the  Insolvency 
of  the  corporation,  when  proceeded 
agtilnst  by  its  receiver  or  assignees 
In  bankruptcy  to  collect  what  re- 
mains due  upon  his  subscription,  to 
Mt  up  the  invalidity  of  the  increase. 
Chicago  City   R    Co.   v.   Allerton,  18 

[14  C.  J.-32] 


Wall.  (IT.  S.)  238.  21  L.  ed.  902.  In 
re  Desnoyers  Shoe  Co.,  210  Fed.  633 
[afr  224  Fed.  872];  Palmer  v.  Zum- 
brota  Bank.  72  Minn.  266.  76  NW  380; 
Veeder  v.  Mudgett,  96  N.  T.  296; 
Clarke  v.  Thomas,  84  Oh.  St.  46.  See 
also  In  support  of  the  same  conclu- 
sion Upton  v.  Jackson,  28  F.  Cas.  No. 
16,802.  1  Flipp.  418.  (7)  Where 
plaintifC  participated  In  a  stockhold- 
ers' meeting  at  which  a  resolution 
was  adopted  Increasing  the  capital 
stock,  and  money  was  given  the 
manager  to  cover  the  cost  of  record- 
ing the  certificate,  which  plaintiff 
understood  had  been  filed,  when  In 
fact  It  was  not,  It  was  held  that  he 
could  not,  more  than  two  years  after, 
when  the  company  was  embarrassed, 
tender  his  ktock  to  the  president  and 
secretary  of  the  company,  and  re- 
cover its  value  from  them  on  the 
ground  that  they  represented  to  him 
that  they  had  lawful  authority  to 
issue  the  stock,  when  they  had  not. 
Hoeft  V.  Kock,  123  Mich.  171.  81  NW 
1070,  81  AmSR  159.  (8)  Subscribers 
to  an  Increased  Issue  of  stock  may 
not  raise  the  question  of  the  right 
to  Increase  the  stock  where  they 
have  accepted  the  stock  and  acqui- 
esced in  the  arrangement  for  upward 
of  eleven  years.  Jones  v.  Newport, 
etc.,  Turnp.  R.  Co.,  4  B^fL  262,  11  Ky. 
Op.  698.  (9)  For  further  lUustra^ 
tlons  see  Kansas  City  Hotel  Co.  v. 
Hunt,  67  Mo.  126;  Pullman  v.  Upton, 
96  U.  S.  828.  24  L.  ed.  818. 

[b]  Ko  eatoppeL — But  the  mere 
fact  that  one  accepts,  under  the  idea 
that  thev  are  valid,  and  sells  a  por- 
tion of  the  new  shares  issued  to  him. 
Is  not  such  an  acquiescence  as  es- 
tops him  from  repudiating  the  re- 
mainder as  against  the  company. 
Twlge  V.  Thunder  Hill  Min.  Co.,  3  B. 
C.   101. 

E7.  Barrows  v.  Natchaug  Silk  Co., 
72  Conn.  668.  46  A  951. 

SB.  Barrows  v.  Natchaug  Silk  Co., 
72  Conn.  658,  45  A  951;  Johnston  v. 
AlllB,  71  Conn.  207.  41  A  816;  Nauga- 
tuck  Water  Co.  v.  Nichols,  68  Conn. 
403.  20  A  816,  8  LRA  637;  Nutter  v. 
Lexington,  etc.,  R.  Co.,  6  Oray 
(Mass.)   85. 

B9.  See  Brown  v.  Wyandotte,  etc., 
R.  Co.,  68  Ark.  134.  66  SW  862 
(where  the  Irregularity  was  In  a  re- 
duction of  stock). 

eo.  Cartwrlght  v.  Dickinson,  88 
Tenn.  478,  12  SW  1080,  17  AmSR  910, 
7  liRA  706. 

ei.  Atty.-Oen.  v.  Boston,  etc.,  R., 
109  Mass.  99.    See  infra  XVIII. 

ea.  Oler  V.  Baltimore,  etc.,  R.  Co.. 
41  Md.  583;  Cartwflght  v.  Dickinson. 


88  Tenn.  476.  12  SW  1080.  17  AmSR 
910,    7   L.RA   708. 

es.  See  also  Banks  and  Banking 
{}  32.  696. 

Wlutt  oooatltatsa  radnetlon  see 
supra  I  724. 

64.     See  supra  it  723,  726,  737. 

ea.     See  supra  ()   726,  787. 

661  Currier  v.  Lebanon  Slate  CH>.. 
66  N.  H.  262;  O.  H.  McGlU  Co.  v. 
Underwood,  161  App.  Dtv.  SO,  14C 
NY8  362;  K<vn  v.  Cody  Detective 
Agency,  76  Wash.  540,  186  P  1166,  50 
LRANS  1078:  Bellerby  v.  Rowland, 
etc.,  8S.  Co.,  Ltd..  [1902]  2  Ch.  14. 

67.  U.      S. — In      re      Fechheimer  • 
Flshel  Co.,  212  Fed.  367,  129  CCA  83. 

Conn. — Crandall  v.  Lincoln.  62 
Conn.   73,  52  AmR  660. 

Ga. — Walters  v.  Porter,  3  Oa.  A.  78, 
69  SB  462. 

Mo. — Hunter  v.  Oaranfio,  846  Mo. 
131,  161  SW  741. 

Wash. — Tait  v.  Plgott,  82  Wash. 
344,  73  P  864. 

[a]  A  not*  glTSB  hj  a  oozpom- 
tlOB  la  pagrnuat  for  it*  own  stoek  in 
violation  of  a  statute  Is  void  as 
against  creditors  of  the  corporation. 
In  re  Fechheimer  Flshel  Co.,  812  Fed. 
867,  129   CCA   38. 

[b]  A  dead  of  tnurt  given  by  a  cor- 
poration on  an  unauthorised  purchase 
of  Its  shares  in  violation  of  the  stat> 
ute  is  void.  Hunter  v.  Qaranflo,  246 
Mo.  131,  161  SW  741. 

68,  U.  S. — Allen  T.  Francisco 
Sugar  Co.,  193  Fed.  826,  114  CCA  463. 

Del. — Butler  v.  New  Keystone  Cop- 
per Co.,  93  A  380. 

Mo.— -Coquard  v.  St.  Louis  Cotton 
Compress  Co.,  7  SW  176. 

N.  Y. — Strong  v.  Brooklyn  Cross- 
town  R.  Ctf.,  93  N.  Y.  426;  Merz  v. 
Interior  Conduit,  etc.,  Co.,  20  Mlso. 
378,  46  NYS  243. 

Wis. — Theis  v.  Durr,  186  Wis.  661, 
104  NW  986,  110  AmSR  880,  1  LRA 
NS  671. 

66.  Crandall  v.  Lincoln.  62  Conn. 
73,  62.  AmR  560;  Tait  v.  Plgott,  88 
Wash.  844,  73  P  864.  See  also  infra 
XII,  D. 

TO.  Walters  v.  Porter,  3  Qa.  A. 
78,  69  SB  462;  Thompson  ▼.  Reno 
Sav.  Bank,  19  Nev.  108.  7  P  «8,  ( 
AmR  797:  Currier  v.  Lebanon  Slate 
Co.,  66  N.  H.  262.  See  also  infra 
Xll  D. 

71.  Coleman  v.  Booth,  268  Mo.  64. 
186  SW  1021;  Barnard  Mfg.  Co.  v. 
Ralston  Milling  Co.,  71  Wash.  66» 
129  P  389.     See  infra  XIII,  C. 

73.    See  Infra  XIII,  D. 

73.     American    Steel,    etc.,    Co. 
Eiddy,  130  Mich.  266,  89  NW  »S1.    ~ 
Infra  XII,  D. 
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wise  dealt  with  by  the  oompany.^*  An  unfair,  un- 
equal, or  fraudulent  reduction  of  capital  stock  may 
be  enjoined  or  set  aside  at  the  suit  of  the  injured 
stockholders.^' 

Here  irregnlarities,  however,  in  proceedings  to 
reduce  capital  stock  under  charter  or  statutory  au- 
thority mil  not  affect  the  validity  of  the  reduc- 
tion,^ particularly  as  against  third  persons  who 
have  in  good  faith  acted  on  the  apparent  regularity 
of  the  proceeding." 

Effect  on  existence  of  corporation.  It  is  scarcely 
necessary  to  add  that  informalities  in  taking  the 
vote  to  reduce  the  capital  will  not  operate  to  defeat 
the  existence  of  the  corporation.'* 

[$  745]  8.  Who  May  Oomplain  of  Increue  or 
Bednction  or  Question  Its  Validity — a.  In  General 
An  unauthorized  increase  or  reduction  of  capital 
stock  may  be  attacked  and  avoided  by  the  corpors/- 
tion  itself  or  by  dissenting  stockholders,^'  in  the  ab- 
sence of  an  estoppel;^  or  by  creditors  of  the  cor- 
poration, or  by  4  receiver  or  assignee  representing 
them,  in  so  far  as  the  transaction  affects  their 
rights."^  And,  as  we  have  seen,  an  unauthorized 
increase  of  stock  may  be  attacked  by  subscribers 
for  or  purchasers  of  such  stock  in  avoidance  of 
their  subscriptions,'*  or  for  the  purpose  of  recov- 
ering what  they  have  paid,  unless  precluded  as 
being  in  pari  delicto.** 

[$  746]  b.  Estoppel  and  Laches.  As  we  have 
seen,  an  overissue  of  stock,  being  beyond  the  powers 
of  the  corporation  and  absolutely  void,  cannot  be 
validated  by  estoppel.**  But  where  an  increase  of 
stock  is  authorized,  one  who  participates  in  issuing 
the  same,  or  who  subscribes  for  or  purchases  shares 
and  acts  as  an  officer  or  stockholder  by  virtue 
thereof,  or  otherwise  receives  the  benefit  thereof, 
may  be  estopped  thereby  from  questioning  the 
validity  of  the  increase,**  particularly  as  against 
creditora  of  the  corporation  on  its  insolvency.** 
And,  as  we  have  seen,  mere  irr^ularities  in  the 


proceedings  for  an  increase  of  capital  stock  may 
be  cured  by  conduct  on  the  part  of  the  corpoiu- 
tion  or  its  stockholders  amounting  to  acquiescence, 
ratification,  or  estoppeL*'  In  like  manner  a  stock- 
holder may  by  participation,  consent,  acquiescence, 
or  laches  be  estopped  to  question  the  validity  of  a 
reduction  of  capital  stock.**  A  stockholder  of  a 
railroad  company  who  has  j6ined  in  procuring  from 
the  legislature  a  grant  empowering  the  company  to 
purchase  anbther  road  and  to  build  an-  extension 
thereof,  and  to  increase  its  capital  stock  for  that 
purpose,  cannot,  after  the  company  has  expended 
money  on  such  extension  with  his  acquiescence,  en- 
join the  increase  of  stock  on  the  ground  that  it  has 
no  right  to  issue  the  same  until  it  has  agreed  to 
purchase  the  road.**  And  a  stockholder  who  has 
placed  his  objection  to  an  issue  of  new  stock  on  cer- 
tain specific  g^rounds  id  estopped  to  change  his  posi- 
tion and  allege  new  grounds  of  objection  after  the 
stock  has  been  issued  and  sold  and  after  he  has 
instituted  litigation  to  have  such  stock  declared 
illegal.*" 

Transferee.  Where  a  person  purchases  shares 
from  other  stockholders,  who  have  assented  to  a 
plan  for  the  retirement  of  a  part  of  the  corpora- 
tion's preferred  stock  prior  to  the  transfer,  the 
transferee  is  not  entitled  to  a  preliminary  injanc- 
tion  against  the  execution  of  the  plan  based  on  his 
ownership  of  the  stock  so  transferred.** 

[i  747]  9.  Liability  of  Stockholders  as  Affected 
by  Increase  or  Sedaction  of  Capital  Stock— ^a.  On 
Increase.  The  liability  of  the  holders  of  shares  of 
an  increase  of  capital  stock,  whether  to  the  corpora- 
tion or  to  or  for  the  benefit  of  its  creditors,  is  sub- 
stantially the  same  as  that  of  subscribers  to  or  pur- 
chasers of  original  shares."  If  the  increase  is 
valid,*"  and  if  the  subscribers  or  purchasers  of  the 
new  shares  have  not  paid  for  them  in  full  under 
principles  already  stated,**  then  they  are  liable  to 
pay  for  them  when  called  upon  so  to  do  by  the  cor- 


T4.  Bellerby  v.  Rowland,  etc.,  SS. 
Co.,   Ltd.,    11902]  .2   Ch.    14. 

7S.    See  supra  f   737. 

78.  Alalwnia  Cons.  Coal,  etc.,  Co. 
V.  Baltimore  Trust  Co.,  197  Fed.  347; 
Melsenhelmer  ▼.  Alexander,  162  N.  C. 
226,  78  SE!  161  (holding  that  under 
Revlsal  [1905]  {  1164,  maklns  a 
notice  of  the  reduction  of  capital 
stock  necessary  to  afford  stock- 
holders protection  against  creditors, 
a  reduction  without  notice,  if  other- 
wise valid,  is  enforceable  by  the 
corporation   against   its  members). 

77.  Alabama  Cons.  Coal,  etc.,  Co. 
v.  Baltimore  Trust  Co.,  197  Fed.  847 
(where  bonds  were  issued  in  ex- 
change for  preferred  stock), 

78.  Brown  v.  Wyandotte,  etc.,  R. 
Co.,   68    Ark.    184,    66    SW   862. 

79.  U.  S. — Chicago  City  R.  Co.  v. 
AUerton,  18  Wall.  233.  21  L.  ed.  902: 
Allen  V.  Francisco  Sugar  Co.,  193 
Fed.    826,    114    CCA    458. 

Ala.— Grangers'  L..,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.  825.  _ 

Caf— Bwing  v.  OrovlUe  Mln.  Co., 
66    Cal.    649.  ^,  „       ^ 

Del. — Butler  v.  New  Keystone 
Copper  Co.,   93  A   880. 

Oa. — Macon  Gas  Co.  v.  Rlchter,  143 
Oa,    397,    86    SB    112.  _      ., 

N.  J. — Donald  v.  American  Smelt- 
ing, etc.,  Co.,  62  N.  J.  Bq.  729,  48 
A    771,    1116. 

N.  T. — Strong  v.  Brooklyn  Cross- 
town  B.  Co..  93  N.  T.  426:  Men 
v.  Interior  Conduit,  etc.,  O).,  20  Misc. 
878,    46    NTS    24S. 

Bing. — ^Bellerby  ▼.  Rowland,  etc., 
Sa  <3o.,  Ltd.,  ri902JL  2  Ch.  14. 

And  see  supra  tl  748.  744. 

80i     See  infra   i   746. 

81.    Conn. — Crandall  v.  Lincoln,  62 


Conn.   78.  62   AmR  660. 

Ga. — Walters  v.  Porter,  t  Qa.  A. 
73,    69    SB   452. 

Mich. — American  Steel,  etc.,  Co.  v. 
Eddy,    130   Mich.    366,    89   NW   952. 

Mo. — Coleman  v.  Booth,  268  Mo. 
64,    186    SW    1021. 

Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  108,  7  P  68,  S  AmSR 
797. 

N.  H. — Currier  r.  Lebanon  Slate 
Co..  56  N.  H.  262. 

Wash. — ^Barnard  Mfg.  Co.  v.  Ral- 
ston Milling  Co.,  71  Wash.  669,  129 
P  889;  Tait  V.  Plgott,  32  Wash.  344, 
78  P  364. 

And  see  supra  It  743,  744. 

sa.    See  supra  !  743. 

83.  See  supra  9  743. 
-  84.  Marlon  Trust  Co.  v.  Bennett, 
169  Ind.  346,  82  NB  782,  124  AmSR 
228:  Kampman  v.  Tarver,  87  Tex. 
491,  29  SW  768.  See  supra  (t  647, 
743. 

[a]  ZUastratloiL, — A  subscriber  to 
increased  stock  In  an  Insurance  com- 
pany issued  under  the  authority  of 
an  unconstitutional  statute  was  not 
estopped  to  deny  his  liability  on 
such  subscription  because  he  had 
voted  the  stock  and  participated  in 
the  management  of  the  corooration 
by  virtue  thereof.  Marion  Trust  Co. 
V.  Bennett,  169  Ind.  846,  82  NB  782, 
124   AmSR   228. 

88.  Peck  V.  Elliott  79  Fed.  10,  24 
CCA  425.  38  LRA  616  [rev  72  Fed. 
9571;  Steele  v.  Hughes,  104  Ark.  617, 
149  SW  336:  Jones  v.  Newport,  etc.. 
Tump.  R.  6o.,  4  KyL  262,  11  Ky. 
Op.  698;  Hoeft  v.  Kock.  123  Mich. 
171.  81  NW  1070,  81  AmSR  159;  Hull 
Flax,  etc.   Mill   Co.  v.   Wellesley,   6 


H.  &  N.  38,  18$  Reprint  16,  See 
also  supra  {  743. 

88.  U.  S. — In  re  Desnoyers  Shoe 
Co.,  210  Fed.  633  ratT  224  Fed.  872]; 
Peck  V.  Elliott,  79  Fed.  10.  24  CCA 
425,    38   LRA   616    Trev   72   Fed.    957]. 

Ark. — State  v.  Hughes,  104  Ark. 
517,  149  SW  336. 

C!olo. — Byers  r.  Rolllna,  18  Colo. 
22     21   P  894 

klnn. — Palmer  v.  Zumbrota,  Bank. 
72  Minn.  266;  76  NW  880. 

N.  Y.— Veeder  v.  Mudgett,  96  N.  T. 
295. 

Oh. — Clarke  v.  Thomas,  84  Oh.  St. 
46. 

See  also  supra  {  748. 

87.  See  supra  |  743. 

88.  Lazear  v.  American  Steel 
Foundries,  86  N.  J.  Eq.  21,  98  A 
642:  Hodge  v.  U.  S.  Steel  Corp.,  64 
N.  J.  Eq.  90,  63  A  601  [rev  on  other 
grounds  64  N.  J.  Eq.  807,  5<  A  1. 
60    LRA   7421.    ^  ,      ^       „    „ 

88.  Jones  V.  Concord,  etc.,  R.  Co.. 
67  N.  H.  284,  80  A  614,  68  AmSR 
660. 

•a  Pollltt  v.  Wabash  R.  Co.,  167 
Fed.  145  [rev  on  other  grounds  176 
Fed.   833.   100  CCA  1]. 

91.  Hodge  v.  U.  S.  Steel  Corp- 
64  N.  J.  Eq,  90,  53  A  601  [rev  on 
other  grounds  64  N.  J.  Bq.  807.  64 
A  X.  60  LRA  742].  See  alBo  infra 
I  1338 

98.  'Handley  v.  Stuts.  189  U.  S. 
417,  11  set  630,  26  L.  ed.  227: 
Veeder  v.  Mudgett,  96  N.  T.  296: 
Read  V.  MemphTs  Gayoso  Gas  Co.,  9 
Heisk.  (Tenn.)  546;  and  other  eases 
Infra  this  section. 

93.  aCeet  of  nim  vircs  or  lmc» 
Uur  Increase  see  supra  I  748. 

9^    See  supra  i  690  et  seq. 


Forl*«ereMes,a«T*lopawatauaehaaCMin  the  law  see  cumnlative  AnnotaUona.  Mme  title,  pweuid  note  number. 
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poration,  by  its  ereditors,  or  by  their  ifepresenta- 
tive.**  As  we  have  seen,  however,  it  is  held  in  some 
jurisdictions  that  an  active  corporation  may,  on  an 
authorized  increase  of  its  capital  stock,  even  as 
against  creditors,  sell  the  new  stock  at  less  than  its 
par  value  when  this  is  necessary,  although  it  would 
not  have  the  power  to  sell  its  original  stock  for  less 
than  par.**  And  by  the  weight  of  authority  the 
rule  which  applies  in  the  case  of  original  subscrib-' 
ers  to  capital  stock  that  they  do  not  become  liable 
until  the  entire  amount  intended  to  be  raised  is 
subscribed  for  does  not  apply  to  subscriptions  to  the 
new  shares  upon  an  increase  of  capital  stock."' 

Beloase  of  esdtrting  Btockholders.  When  a  cor- 
poration is  authorized  by  its  charter,  or  by  a  gen- 
eral law  in  force  at  the  time  of  its  creation,  or  by 
an  amendment  which  has  been  assented  to  by  all 
the  stockholders  at  the  time  of  the  amendment,  to 
increase  its  capital  stock,  the  power  to  increase  be- 
comes so  to  speak  a  part  of  contracts  of  subscrip- 
tion, and  its  exercise  will  be  binding  on  an  existing 
stockholder,  whether  or  not  he  assents  thereto.  The 
common-law  rule°^  that  any  material  alteration  in 
the  charter  of  a  corporation  without  the  conaent  of 
a  stockholder  relieves  him  from  liability  on  his 
stock  subscription  does  not  apply  to  such  a-  case.^ 
There  is  a  conflict  of  opinion  on.  the  question 
whether  a  subscriber  for  stock  of  a  corporation  is 
released  from  liability  on  his  subscription  by  an  in- 
crease of  stock  under  a  charter  or  statutory  amend- 
ment since  his  subscription,  not  assented  to  by  him, 
but  assented  to  by  a  majority  of  the  stockholders.^ 

Where  increased  stock  has  been  canceled.  There 
is  no  liability  to  creditors  on  the  part  of  the'  sub- 
scribers for  the  new  shares,  where  the  increase  is 
canceled  and  the  new  shares  called  in  before  the 
rights  ■  of  creditors  have  attached,  or  before  cred- 
itors have  suffered  any  detriment  in  consequence  of 
the  attempted'  issue.'  But  of  course  the  new  shares 
tannot  be  canceled  or  the  subscribers  therefor  re- 
leased from  liability  after  the  rights  of  creditors 


95.  tr.  S. — Colt  V.  North  CaroUna 
Gold  AmalKamatlng:  Co.,  119  U.  S. 
343.  7  set  231,  30  L..  ed.  420;  Handler 
V.  Stutz,  139  rr.  S.  417,  11  set  630. 
25  L.  ed.  227;  Rickerson  Roller-Mill 
Co.  V.  Farreir  Pdy.,  etc.,  Co.,  75  Fed. 
554.  23  CCA  302;  Fllnn  v.  Bagley, 
7  Fed.   785. 

Iowa. — Jackson  v.  Traer,  64  Iowa 
4«».  20  NW  764.   52  AmR  449. 

N.  T.— Veeder  v.  Mndgett,  95  N.  T. 
295. 

Oh. — ^Kinsey  v.  Mt,  Auburn  Cable 
Co      27    Oh.    Clr.   Ct.    688. 

Bng. — In  ro  Weymouth,  etc. 
Steam  Packet  Co^  JlsSlJ  1  Ch.  66 

See  also  Infra  Xll.  D. 

ML    See  infra  XII,  D. 

87.    See  infra  XII,  D. 

98.  See  supra  i  193;  Infra  I  903. 

99.  Fort  Edward  etc.,  R.  Co.  v. 
Arpln,  80  .Wis.  214,  49  NW  828.  Soe 
also  supra  J  193;  Infra  J  795. 

1.     See  supra  19   193,   194,   195. 

a.  Colt  V.  North  Carolina  Gold 
Amalgamating  Co.,  119  U.  S.  343,  7 
set   231,   30   L,.  ed.    420. 

3.  See  supra  i  619;  infra  }  897. 

4.  Booth  T.  Campbell,  37  Md.  522. 
6.-    Oriffeth    v.    Green,    129    N.    Y. 

617,  29  NB  888;  Veeder  v.  MudgPtt, 
95  N.  T.  296. 

e.  vnantlioclsea  xadnctloa  see 
supra  I   744. 

7.  Bullard  V.  Bell,  4  F.  Cas.  No. 
2.121,1  Mason  243;  Palfrey  t.  Pauld- 
ing, 7  La.  Ann.  863;  Hepburn  v.  Com- 
missioners of  Exch.,  etc.,  Co.,  4  La. 
Ann.  87;  Woodhouse  v.  Com.  Ins.  Co., 
54  Pa.  307.  See  generally  infra  XII. 
D. 

8.  Vaoaaaltr  for  paymsat  to  make 
SBlMoitbar  a  stooklioUUr  see  supra 
I  590. 


•<    See   supra   (    626. 

IOl  V.  S.— Handley  v.  Stuta,  139 
U.  S.  417,  11  set  530.  35  L.  ed.  227; 
Colt  V.  North  Carolina  Gold  Amalga- 
mating Co.,  119  U.  S.  343,  7  SCt  281, 
30  L..  ed.  420;  Scott  v.  Abbott,  160 
Fed.  673.  87  CCA  476  [certiorari  den 
212  TT.  S.  671,  29  SCt  682,  53  L.  ed. 
656];  Great  "Western  Mln.,  etc.,  Co. 
▼.  Harris,  111  Fed.  38  [rev  on  other 
grounds  128  Fed.  821,  63  CCA  51  (aff 
198  V.  8.  661,  25  SCt  770,  49  L.  ed. 
1163)]:  Rickerson  RoUer-Mlll  Co.  v. 
Parrell  Fdy.,  etc.,  Co.,  76  Fed.  654, 
23  CCA  302;  Pllnn  V.  Bagley,  7  Fed. 
785. 

Ala— -Fltspatrlck  v.  Dispatch  Pub. 
Co..  83  Ala.  604,  2  S  727. 

Cal.— Stein  v.  Howard,  65  Cal.  616, 
4  P  662. 

Iowa. — Jackson  ▼.  Traer,  64  Iowa 
469,  20  NW  764,  62  AmR  449. 

Minn. — Olson  v.  State  Bank.  67 
Minn.  267,  69  NW  904;  Dunn  v.  State 
Bank,  69  Minn.  221,  61  NW  27. 

Mo. — Coleman  v.  Booth,  268  Mo. 
84.  186  SW  1021. 

N.  T.— Veeder  v.  Mudgett.  95  N.  Y. 
296;  Williams  v.  Western  Union  Tel. 
Co..  9  AbbNCas  419. 

Oh — Klnsey  v.  Mt.  Auburn  -Cable 
Co..  27  Oh.  Clr.  Ct.  633. 

Wash. — Northern  Bank,  etc.,  Co.  ▼. 
Day,  83  Wash.  296.  146  P  182. 

Eng. — In  re  Weymouth,  etc..  Steam 
Packet'  Co.,   [1891]   1  Ch.   66. 

See  supra  |  693  et  seq. 

[a]  Xnoreasa  of  capital  stock  by 
adnlng  to  auats  Mrtlmatlag  valna  of 
good  wUL — Action  by  board  of  di- 
rectors in  attempting  to  increase 
capital  stock  by  adding  to  corporate 
assets  one  hundred  and  twenty-five 
thousand  dollars  for  good  will  Is  11- 


have  attached.* 

Statutory  individual  liability.  A  statutory  indi- 
vidual liability  of  stockholders  attaches  to  them  as 
well  in  reroect  of  new  shares  issued  to  them  on  an 
increase  of  the  stock  of  the  corporation  as  to  their 
original  shares,  as  for  instance  a  statutory  liability 
for  the  debts  contracted  by  the  corporation  prior  to 
the  time  when  the  capital  stock  is  paid  in.  Here,  if 
there  is  an  increase  and  debts  are  contracted  before 
it  is  paid  in,  the  sbaretakers  will  be  liable  for  such 
debts.*  So  too  of  a  liability  imposed  by  statute 
upon  stockholders  for  failure  to  file  the  proper  cer- 
tificate of  payment  upon  an  increase  of  its  capital 
stock;  but  such  liability  is  limited  to  the  holders  of 
the  increased  stock." 

[i  748]  b.  On  Bednctiim.*  An  act  of  the  legis- 
lature authorizing  the  reduction  of  the  capital  stock 
of  a  corporation  to  the  amount  paid  in  at  a  certain 
period  will  exonerate  the  stockholders  from  any  lia- 
bility beyond  the  amount  of  the  reduced  stock,  as  to 
creditors  who  have  become  such  since  the  reduction.' 
[$  749]  10.  Payment  for  Increased  Stock.*  Ex- 
cept that  in  some  jurisdictions  it  is  held  that  an 
active  corporation  may  under  certain  circumstances 
issue  an  increase  of  stock  for  less  than  its  par 
value,"  the  general  rules  as  to  the  consideration  for 
which  stock  may  lawfully  be  issued,  the  necessity 
for  payment  of  its  par  value,  either  in  money  or  in 
money's  worth,  the  effect  of  an  overvaluation  of 
property  or  services  received  in  pajrment,  and  the 
effect  of  an  issue  for  less  than  its  par  value,  apply 
to  an  increase  of  stock  as  well  as  to  original  stock.^" 
[i  750]  11.  Payment  of  Tax  or  Bonus  to  State. 
The  statutes  authorizing  corporations  to  increase 
their  capital  stock  frequently  require  that  on  doing 
so  the  corporation  shall  pay  to  the  state  a  cer- 
tain tax  or  bonus  on  the  increase,^^  and  a  corpo- 
ration which  is  subject  to  the  statute  becomes 
liable  to  the  state  for  such  tax  or  bonus  when  it 
actually  increases  its  capital  stock,^'  but  not  other- 
legal  and  void.  Coleman  v.  Booth. 
268  Mo.  64,  186  SW  1021. 

[b1  But  What*  a  coKporatloa>« 
aaseta  axoMd  Ita  debta  aad  capital, 
the  excess  may  be  used  by  stock- 
holders to  pay  for  an  increased  cap- 
ital stock.  Kryger  y.  Andrews,  65 
Mich.  406,  36  NW  8,45;  Northern 
Bank,  etc.,  Co.  v.  Day,  88  Wash.  296, 
146  P  182- Lants  v.  Moeller,  76  Wash. 
429,  136  P  687,  60  L.RAN3  68;  In  ro 
Crow's  Nest  Pass  Hardware  Co.. 
Ltd.,  (Alta.)  16  DomLR  44,  27  West 
LR  36;  In  re  Owen  Sound  Dry  Dock, 
etc.,  Co.,  21  Ont.  349.  See  also  supra 
{  595;  infra  i  1284. 

nctltlons  lacrMUM  of  atook  In  vio- 
lation of  coastltatlon  or  statute  see 
supra  if  606.  626. 

11.  See  statutory  provisions;  and 
cases  In  following  notes. 

la.  111.— Peo.  V,  Hlnrlchsen,  161 
111.  223,  43  NB  973. 

Kan. — State  v.  St.  Louis,  etc,  R. 
Co..  81  Kan.  404.' 106  P  686. 

'Or. — Zobrlst   v.   Bstes,   66   Or.   673. 
133. P  644. 

Pa. — Com.  V.  Independence  Trust 
Co..  233  Pa.  92,  81  A  928;  Com.  v. 
Buffalo,  etc.,  R.  Co.,  207  Pa.  154,  66 
A  409;  Com.  v.  Torrance  Land  Co.,  42 
Pa.  Co.  385. 

8.  C. — Paoolet  Mfg.  Co.  v.  Gantt, 
68  S.  C.  199,  46  SB  1005. 

Wis. — State  V.  Northern  Pac  R. 
Co.,  167  Wis.  78,  147  NW  219. 

[a]  Oonatraotion  and  appUoatloa 
of  FaamsylvaalA  statat*  see  generally 
First  Nat.  Bank  v.  Wyoming  Valley 
Ice  Co.,  136  Fed:  466;  Com.  v.  Inde- 
pendence Trust  Co.,  233  Pa.  92,  81  A 
928;  Com.  v.  American  Steel  Hoop 
Co.,  226  Pa.'  8,  74  A  617;  Com.  v. 
Buffalo,  etc,  R.  Co.,  207  Pa.  160,  66 
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wise.''  The  statutes  sometimes  make  the  payment  of 
the  tax  or  bonus  a  condition  precedent  to  the  exer- 
cise  of  the  power  to  increase  capital  stock  or  to  the 
right  to  do  business  after  the  increase.'*  It  has  been 
held,  however,  that  a  failure  to  pay  the  tax  or  bonus 
due  on  an  incre^  of  stock,  or  delay  in  paying  the 
same,  is  a  mere  irregularity  or  that  it  can  only  be 
taken  advantage  of  by  the  state,  and  does  not  ^ect 
the  validity  of  the  increase  except  as  ag^ainst  the 
state;"  and  the  state  may  waive  a  failure  to  pay 
the  same  or  delay  in  payment.'' 
Presumption.   After  an  increase  of  stock  has  been 


made  the  court  will  presume  that  the  tax  or  bonus 
has  been  paid,  in  the  absence  of  proof  to  the  con- 
trary." 

I!stoppel  to  object.  One  who  has  accepted  in- 
creased stock  of  a  co-xporation  and  has  acted  as  an 
officer  and  stockholder  by  virtue  thereof  is  estopped 
to  question  the  validity  of  the  increase  on  the 
ground  of  nonpayment  of  the  tax  or  bonus  required 
to  be  paid." 

[$  751]  L  Bedemption  of  Stock.  If  there  is 
nothing  in  the  charter  or  statutes  to  render  snch  an 
agreement  unlawful,  a  corporation  may  sell  and 


A  412;  Com.  V.  Buff&lo,  etc.,  R.  Co., 
207  Pa.  1S4,  56  A  409;  In  re  National 
Ins.  Co.,  IS  Fa.  Dlat.  2E9,  28  Pa.  Co. 
412:  Com.  V.  Provident  L.  &  T.  Co., 
12  Pa.  Dlst.  Elfi'  In  re  Corporation 
Bonus,  10  Pa.  Dlst.  648,  25  Pa.  Co. 
208;  Com.  v.  Torrance  Land  Co.,  42 
Pa.  Co.  386;  Com.  T.  Provident  Life, 
etc.,  Co.,  6  Dauph.  Co.  (Pa.)  109; 
Com.  V.  Pennsylvania  Mfg.,  etc.,  Co., 
<  Dauph.  Co.  (Pa.)  107;  Com.  v.  Ly- 
coming: Impr.  Co.,  6  Dauph.  Co.  (Pa.) 
103;  Com.  v.  D.  B.  Martin  Co.,  6 
Dauph.  Co.  (Pa.)  97;  (3om.  v.  Buffalo, 
etc.,  R.  Co^  6  Dauph.  Co.  (Pa.)  94; 
Com.  V.  Buffalo,  etc..  R.  Co.,  6  Dauph. 
Co.  (Pa.)  76;  Com.  v.  Calif omta,  etc., 
R.  Constr.  Co.,  6  Dauph.  Oo.  <Pa.J  181: 
Com.  V.  IntemationM  Nav.  (Jo.,  6 
Dauph.  Co.  (Pa.)  146;  Com.  v.  Alli- 
ance Coal  Min.  Coq  4  Dauph.  Co. 
(Pa.)  220. 

[b]  VO  w]i»t  oorpoiatlona  statnt* 
MpUM.'— (1)  In  Illinois  the  act  of 
June  15,  1895,  requiring  (Jl  com- 
panies, "at  present  organised,"  that 
may  increase  their  capital  stock,  to 
pay  a  fee.  Includes  corporations  sub- 
sequently organized  since  the  object 
of  the  act  was  to  raise  revenue,  and 
Rev.  St.  c  131  i  1  provides  (subd  1) 
that  statutes  shall  be  construed  so 
as  to  carry  out  the  Intent  with  which 
they  were  enacted,  and  (subd  2)  that 
words  in  the  present  tense  include 
the  future.  Peo.  v.  Blnrichsen,  161 
III.  228,  48  NX  978.  (2)  In  Pennsyl- 
vania the  act  of  May  8,  1899  (P.  L. 
p  189),  providing  that  all  corpora- 
tions created  under  general  or  spe- 
cial laws,  except  certain  corpora- 
tions named,  shall  pay  a  bonus  on 
the  amount  of  capital  stock  or  any 
Increase  thereof,  corporations  liable 
for  such  bonus  include  those  In- 
corporated after  the  passage  of 
the  act,  and  those  Incorporated 
prior  to  the  act  but  authorised 
thereafter  to  increase  their  capital 
stock.  Com.  v.  Buffalo,  etc.,  R.  Co., 
207  Pa.  154,  66  A  409.  (3)  Where 
certain  railroad  companies  were  au- 
thorized by  the  act  of  June  4,  1883 
(P.  L.  p  87),  supplementary  to  the 
act  of  April  4,  1888  (P.  L.  p  62), 
under  which  they  were  Incorporated, 
to  Increase  their  capital  stock  up  to 
one  hundred  and  fifty  thousand 
dollars  per  mile  without  payment  of 
any  bonus,  It  was  held  that  they 
were  not  affected  by  the  act  of  Febr. 
9,  1901  (P.  L.  p  3),  providing  that 
capltctl  stock  of  a  corporation  may 
be  increased  by  vote  of  the  stockr 
holders  on  payment  of  a  bonus,  so 
as  to  require  railroad  companies  or- 

fanlzed  under  the  act  of  Apr.  4,  1868 
P.  L.  p  62),  on  increasing  their  cap- 
ital stock,  to  pay  the  bonus  required 
by  such  act  of  1901.  Com.  v.  Buf- 
falo, etc.,  R.  Co.,  supra.  (4)  Where, 
under  the  act  of  June  4,  1883  (P.  L. 
p  67),  railroad  companies  have  the 
right  to  Increase  their  capital  stock 
up  to  one  hundred  and  fifty  thousand 
dollars  per  mile,  and  such  companies 
are  consolidated  and  merged,  the  con- 
solidated company  has  the  right, 
under  the  act  of  May  16,  1861  (P.  L. 
p  702),  to  issue  such  stock  without 
the  payment  of  any  bonus.  Com.  v. 
Buffalo,  etc.,  R  Co.,  supra.  (5) 
Where  a  Pennsylvania  railroad  com- 
pany, under  the  act  of  March  24,  1865 
(P.  Li.  p  49),  consolidated  with  a  New 
York  railroad  company,  the  company 


so  formed  had  all  the  rights  and 
franchises  of  the  merging  companies, 
and  where  the  Pennsylvania  company 
had  a  right,  under  the  act  of  June  4, 
1883  (P.  L.  p  67).  to  increase  its  cap- 
ital stock  up  to  one  hundred  and  fifty 
thousand  dollars  per  mile  without 
the  payment  of  a  bonus,  the  right 
accrued  to  the  consolidated  company. 
Com.  V.  Buffalo,  etc.,  R.  Co.,  207  Pa. 
160,  66  A  412.  (6)  The  act  of  May  8, 
1901  (P.  L.  p  149),  requiring  limited 
partnerships  to  pay  a  bonus  of  one 
third  of  one  per  cent  upon  their  cap- 
ital stock,  or  any  increase  thereof, 
applies  to  increases  of  capital  stock 
made  subsequently  by  a  limited  part- 
nership formed  prior  to  the  date  of 
the  act.  Com.  v.  Hlghspire  Distil- 
lery Co..  242  Pa.  1>»,  TO  A  920.  (7) 
The  act  of  Febr.  9,  1961  (P.  L.  p  8), 
entitled,  "An  act  to  provide  for  in- 
creasing the  capital  stock  and  in- 
debtedness of  corporations,"  relates. 
In  express  terms,  to  any  corporation 
created  by  general  or  special  law,  and 
therefore  applies  to  a  corporation 
created  bv  a  special  act  whose  char- 
ter contains  nothing  which  exempts 
It  from  compliance  with  the  terms 
of  any  act  subsequently  passed  for 
the  regulation,  control,  and  manage- 
ment of  corporations.  In  re  National 
Ins.  C:o.,  IS  Pa.  Dlst.  269,  28  Pa.  Co. 
412.  (8)  The  Wisconsin  statute 
(Rev.  St.  [1878]  {  1772)  applies  to 
railroad  corporations.  State  ▼. 
Northern  Pac.  B.  C!o.,  167  Wis.  78, 
147  NW  219. 

[c]  Wlimt  eorporatloa  is  llabto 
taoA  Mrtsnt  of  UiAuitT. — (l)  Where 
the  authorised  capital  of  a  (X>rpo- 
ration  was  five  thousand  five  hundred 
dollars,  but  for  a  number  of  con- 
secutive years  the  company  made 
report  that  the  capital  was  fifty- 
five  thousand  dollars,  each  stock- 
holder having  paid  five  hundred 
dollars  Instead  of  fifty  dollars 
per  share,  with  no  understanding 
that  any  part  of  the  five  hun- 
dred was  to  be  regarded  as  sur- 
plus, It  was  held  that  the  company 
was  liable  for  the  payment  of  a 
bonus  upon  said  actual  Increase  of 
flfty-flve  thousand  dollars  of  capital 
stock.  Instead  of  merely  on  the 
technically  authorised  five  thousand 
five  hundred  dollars,  by  virtue  of  the 
act  of  Febr.  1.  1901  (P.  L.  p  3).  which 
provides  that  "upon  the  actual  in- 
crease of  capital  stock  of  such  cor- 
poration It  shall  be  the  duty  of  the 
president  or  treasurer  to  make  a  re- 
turn and  pay  such  bonus  on  the  ac- 
tual Increase  shown  by  said  return 
as  shall  then  be  prescribed  by  law." 
'Com.  V.  Torrance  Land  Co.,  42  Pa. 
Co.  385,  886.  (2)  A  corporation  or- 
ganised in  1889  with  a  capital  of 
one  million  dollars,  which  in  190S 
decreases  Its  stock  to  seventy-five 
thousand  dollars,  and  In  1909  In- 
creases it  to  two  million  dollars, 
is  only  required  to  pay  a  bonus  on 
the  additional  capital  stock  of  one 
million  dollars  on  which  no  bonus  has 
been  paid.  Com.  v.  Independence 
Trust  Co..    233   Pa.    92,    81   A  928. 

[d]  Statute  applies  to  Iwnaass 
of  aatlioclaad  capital  stook.— L. 
(1907)  c  140  i  23,  requiring  payment 
of  certain  fees  upon  increase  in  the 
capital  stock  of  a  corporation,  refers 
to  an  Increase  In  the  authorised  cap- 
ital, and  such  fees  are  payable  when- 


ever there  is  an  increase  in  the  power 
of  the  corporation  to  issue  stock,  re- 
gardless of  whether  any  part  of  the 
new  stock  is  actually  issued  or  suIh 
scribed.  State  v.  St  Louis,  etc..  R. 
Co.,  81  Kan.  404.  106  P  686. 

Je]  M«ot  of  falliiM  to  ffl«  e«r- 
tUiMt*  of  laecMlM. — The  fact  that  L. 
(1907)  c  140  (  28  provides  that  the 
fee  exacted  when  the  capital  stock  of 
a  corporation  is  increased  shall  be 
paid  at  the  time  the  certificate  thereof 
Is  filed  with  the  secretary  of  state 
does  not  enable  a  corporation  which 
has  effected  a  valid  Increase  to  defeat 
or  postpone  the  right  of  the  state  to 
such  fee  by  omitting  to  file  a  certifi- 
cate. State  V.  St.  Louis,  etc.,  R.  Co., 
81  Kan.  404,  106  P  686. 

[f  ]  b.  Kaatnekjr,  If  a  corporation 
created  before  the  enactment  of  Ky. 
St.  {  4226,  imposing  an  incorporation 
tax,  thereafter  Increases  Its  capital 
stock,  the  organisation  tax  is  col- 
lectable upon  only  the  increase  of 
stock  under  that  statute.  Louisville 
Gas,  etc.,  Co.  v.  Bosworth.  169  Ky. 
824,  186  8W  125.  See  also  supra 
i  lh7. 

[g]  Z&  Soatb  CaroHwa,  under  Clr. 
CoSe  (1902)  {f  1851,  1888,  prescrib- 
ing that  a  corporation  Increasing  Its 
capital  stock  shall  pay  the  fees  re- 
quired on  an  Issuance  of  a  charter 
or  a  renewal  thereof,  the  same  fees, 
based  on  the  Increase  of  the  stock, 
are  to  be  paid  as  for  an  original 
charter.  Pacolet  Mfg.  Co.  ▼.  Oantt. 
68  S.  C.  199.  46  SB  1006. 

la  state  V.  St.  Louis,  etc.,  R.  Co.. 
81  Kan.  404,  105  P  685;  Com.  t.  TJ.  B. 
Worsted  Co.,  220  Mass.  18S,  107  NE 
910. 

WlMt  ooastltKtaa  am  laowe  of 
•took  see  supra  i  724. 

14.  State  V.  St.  Louis,  etc,  R.  Co., 
81  Kan.  404.  106  P  886;  State  v. 
Northern  Pac.  R.  Co.,  167  Wis..  78, 
147  NW  219. 

15.  First  Nat  Bank  v.  Wyoming 
Valley  Ice  Co.,  186  Fed.  466  (con- 
struing Pennsylvania  statute):  Zo- 
brlst  v.  Bstes.  66  Or..  673,  138  P  644. 
See  also  supra  {  157. 

[a]  MM*  Inrernlartty  not  aSaet- 
tag  rttUitr  of  Inoraa—^— Under  Lord 
L.  9  6701,  requiring  that  the  action 
of  stockholders  authorizing  an  in- 
crease of  stock  shall  be  certified  to 
the  secretary  of  state,  and  that  no 
such  stock  shall  be  issued  until  such 
certification  and  payment  of  the  re- 
quired fee,  and  i  6708,  providing  that 
when  a  corporation  Is  delinquent  in 
payment  of  fees,  Its  right  to  do  busi- 
ness shall  be  in  abeyance,  stock  is- 
sued before  actual  oertification  to  the 
secretary  of  state  and  payment  of 
license  fee  is  not  void,  but  merely 
voidable,  and  the  irregularity  does 
not  prevent  a  subsequent  purchaser 
thereof  from  obtaining  his  propor- 
tionate Interest  In  the  corporation, 
so  long  as  the  issue  has  not  been 
attacked.  Zobrist  v.  Bstes,  66  Or. 
578,  ISS  P  644. 

IS.  First  Nat  Bank  v.  Wyoming 
Valley  Ice  Co.,  136  Fed.  466  (con- 
struing Pennsylvania  statute). 

17.  Peck  v.  Elliott  79  Fed.  10.  24 
CCA  425,  8  LRA  616  [rev  sub  nom. 
Ross-Meehan  Brake-Shoe  Fdy.  Co.  v. 
Southern  Malleable  Iron  Co.,  78  Fed. 
9671. 

18.  Peck  V.  EUIiott  7»  FM.  10,  24 
CCA  42e,  S8  LRA  616  [rev  sub  nom. 


For  lata* 


its  and  ebaacM  In  tbe  law  see  cumulatlT*  ABnotatioaa,  aaae  tlUs,  pac*  aa4  net*  Bamliar. 


§§  751-753] 


CORPORATIONS 


[14  C.  J.]     507 


.issue  stock  under  an  agreement  to  redeem  the  same 
at  a  certain  time  or  on  certain  conditions,  provided 
it  can  be  done  without  prejudice  to  creditors  of  the 
eozporation,  and  provided  there  is  no  fraud  upon 
other  stockholders,^*  and  such  a  transaction  is  some- 
times expressly  authorized,  particularly  in  the  case 
of  preferred  stook.^  The  rights  and  liabilities  under 
such  an  agreement,  assuming  it  to  be  valid  and  bind- 
ing, will  depend  upon  the  terms  of  the  contract,  in- 
clad  ing  the  provisions  of  any  statute  or  by-law  of 
the  corporation  entering  into  and  forming  a  part  of 
the  same."  But  of  course  a  corporation  cannot 
redeem  shares  of  its  stock  for  the  purpose  of  reduc' 
ing  capital  stock  unless  a  reduction  is  authorized;*^ 
in  which  ease  the  mode  of  reduction  prescribed  by 
the  statute  must  be  followed.**  Nor  oan  a  corpora- 
tion, in  the  absence  of  statutory  authority,  enter 
into  a  binding  agreement  with  subscribers  for  its 
original  capital  stock  to  repurchase  the  same  from 
them  from  the  assets  of  the  corporation;**  nor  can 


it  make  sueh  purchase  if  any  stockholder  objects  or 
if  the  transaction  may  prejudice  creditors  of  the 
corporation.*'  Such  a  transaction  would  be  in  vio- 
lation of  the  express  prohibition  in  many  states 
against  withdrawing  or  paying  to  stockholders  any 
part  of  the  capital  stock.**  Such  a  provision,  how- 
ever, does  not  prohibit  an  agreement  by  a  corpora- 
tion upon  the  sale  of  stock  to  redeem  it  at  a  fixed 
price  at  a  future  time,  when  not  injuriously  affect- 
ing the  rights  of  the  corporation  creators,  the  agree- 
ment to  redeem  being  part  of  the  contract  of  sale 
and  coming  into  existence  at  the  same  time  the 
purchase  price  passes  to  the  corporation.*^  But  a 
promise  of  a  corporation  to  repurchase  its  own 
stock  at  the  option  of  the  buyer  at  the  price  paid 
therefor  is  conditional  on  the  solvency  of  the  cor 
poration  at  the  time  the  buyer  elects  to  exercise  his 
option,  and  the  corporation 's  refusal  so  to  purchase 
after  it  has  become  insolvent  does  not  constitute  s 
breach  of  its  agreement.** 

IX.  SUBSOBIPTIOirS  TO  CAPITAL  STOOK  AND  FUSOHASE  OF  STOOK  FBOM  OOBPOBATION 


[i  752]  A.  In  Ooieral— 1.  Relation  of  Stoek- 
holdar  as  Based  upon  Oimtraet.  The  relation  of 
stockholders  to  the  corporation  whose  stock  they 
hold  is  that  of  contract,  and  the  rights,  duties,  and 
liabilities  of  both  parties  grow  out  of  contract,  ex- 
press or  implied,  in  a  subscription  for  or  purchase 
of  stock,  construed  by  the  provisions  of  the  char- 
ter or  articles  of  incorporation  ;**  and  therefore  to 
make  one  a  stockholder,  with  the  rights  and  sub- 
ject to  the  liabilities  which  arise  out  of  such  a 
relation,  a  contract,  express  or  implied,  between  him 
and  the  corporation  must  be  established,**  unless 
the  circumstances  are  such,  as  they  may  be,  particu- 
larly as  against  creditors  of  the  corporation,  as  to 
give  rise  to  an  est«>ppel  to  deny  the  existence  of 
snch  a  contract.*^ 

[i  753]  2.  Defloition  and  Natare  of  Subscription 
Contract.  Properly  speaking,  subscriptions  to  the 
capital  stock  of  a  corporation  are  mutual  agree- 


ments made  upon  the  formation  of  a  eorporation  to 
take  and  pay  for  the  shares  of  its  capital  stock,** 
although  the  term  is  often  applied  also  to  individual 
agreements  to  take  stock  entered  into  with  the  cor- 
poration itself  after  its  fonuation."  They  are 
usually  in  the  shape  of  a  mutual  agreement  in 
anticipation  of  incorporation,  written  and  signed  by 
those  desirii^  to  foe  corporators  and  stockholders, 
or  of  a  mutual  undertaki^  in  writing  to  be  bound 
to  take  a  share  or  shares  in  the  corporation  already 
created,  in  which  the  nature,  object,  &nd  terms  of 
the  association  are  to  some  extent  indicated;**  and 
it  is  well  established,  both  upon  natural  reason  and 
legal  authority,  that  such  a  subscription  to  the  stock 
of  a  corporation  is  a  contract  between  the  corpora- 
tion on  the  one  side,  when  expressly  or  impliedly 
accepted  by  it,  and  the  subscriber  on  the  other,  and 
that,  as  such,  the  courts  of  justice  will  enforce  it 
for  or  against  either  party;**  for  whether  in  one 


RosB-Meehan  Brake-Shoe  Fdy.  Co.  v. 
Southern  Malleable  Iron  Co.,  72  Fed. 
S571. 

19.  V.  S.— Ophir  Cons.  Mines  Co. 
v.  Brynteson,  143  Fed.  829,  74  CCA 
625. 

Cal. — Schulte-  T.  Boulevard  Gardens 
Land  Co.,  164  Cat.  464.  129  P  582, 
44  LRANS  156.  AnnCaslSl^B  1018; 
Dickinson  v.  Zubiate  Min.  Co.,  11 
Cal.  A.  SSe,  106  P  123. 

111. — Wlnaton  v.  Dorsett  Pipe,  etc, 
Co..  129  111.  64,  21  NB  614,  4  LRA 
507;  St.  John  V.  College  of  Physicians 
and  Surreons,  64  III.  A.  663. 

Ky. — Jones  v.  Johnson,  86  Ky.  680, 
<  SW  682,   9  KyL  789. 

Haas. — Davis  v.  Second  Unlversa- 
list  Meeting  House,   8  Mete.  321. 

Minn. — Vent  v.  Duluth  Coffee,  etc., 
Co..  64  Minn.  307,  67  NW  70;  Browne 
T.  St.  Paul  Plow  Works,  62  Minn.  90, 
64  NW  66. 

Mont. — Porter  v.  Plymouth  Oold 
Hin.  Co.,  29  Mont  347,  74  P  938,  101 
AntSR  669. 

S.  D. — Sweeny  v.  United  Under- 
writers Co.,  29  S.  D.  676.  137  NW  379. 

Tex. — Franco-Texan  Land  Co.  v. 
Bousselet.  70  Tex.  422,  7  SW  761. 

As  to  ywfwi'ed  stook  see  supra 
{  585. 

so.    See  supra  |  686. 

n,  St  John  V.  CoUegre  of  Phy- 
sicians and  Surgeons,  64  111.  A.  663; 
Sterling  ▼.  H.  F.  Watson  Co.,  241  Pa. 
105.  88  A  297. 

[a]  Vait  Ixr-imw  of  ooDer*. — 
under  a  by-law  of  a  college  corro- 
ration  providing  that  the  stock  of 
any  "teacher"  leaving  the  college 
sliall  be  purchased  and  held  for  the 
use  of  his  successor,  before  the  va- 
cant chair  shall  be  occupied  by  such 


successor  the  corporation  is  not  re- 
quired to  purchase  stock  held  for  the 
use  of  such  outgoing  teacher  by  a 
third  person.  St.  John  v.  College  of 
Physicians  and  Surgeons,  64  111.  A. 
663. 

As  to  prefaxred  stoek  see  supra 
!   685. 

92.     See  supra  9}  733,  724.  726. 

as.    See  supra  {{  726,  737. 

94.     See  infra  f   860. 

as.  Schulte  V.  Boulevard  Gardens 
Land  Co.,  164  Cal.  464,  129  P  682,  44 
LRANS  166,  AnnCasl914B  1018.  See 
infra  XII,  D. 

as.  Schulte  V.  Boulevard  Gardens 
Land  Co.,  164  Cal.  464,  129  P  682,  44 
LRANS  166,  AnnCasl914B  1013;  Ver- 
coutere  v.  Golden  State  Land  Co.,  116 
Cal.  410,  48  P  376-  Mclntyre  v.  B. 
Bement'B  Sons,  146  Mich.  74,  109  NW 
45,  10  AnnCas  143.  See  infra  XII, 
0. 

87.  Schulte  v.  Boulevard  Gardens 
I^nd  Co..  164  Cal.  464,  129  P  682,  44 
LRANS  166.  AnnCasl9I4B  1013.  And 
see  other  cases  supra  note  19. 

[a]  WUIe  sttralatloM  UmUbtg 
the  appavent  UabUlty  of  mbMrtbers 
to  ooipoMto  «took  ar*  InvsUd  as  a 
fraud  upon  other  subscribers,  an 
agreement  by  the  corporation,  at  the 
tiine  of  selling  its  stock,  it  being 
abundantly  solvent,  to  repurchase  its 
stock  at  a  future  time  is  not  in  itself 
such  a  fraud.  Schulte  v.  Boulevard 
Gardens  Land  Co.,  164  Cal.  464,  129 
P  682,  44  LRANS  166,  AnnCa8l914B 
1013. 

as.  Mclntyre  v.  E.  Beraent's  Sons, 
146  Mich.  74,  109  NW  46.  10  AnnCas 
143. 

39.  Supply  Ditch  Co.  v.  Elliott  10 
Colo.  327,  15  P  691.  3  AmSR  586.     To 


same  effect  Slgua  Iron  Co.  v.  Greene, 
88  Fed.  207,  31  CCA  477;  Monterey, 
etc.,  R.  Co.  V.  Hildreth,  63  Cal.  123; 
Feltel  V.  Dreyfous,  117  La.  766,  42  S 
269;  Penobscot  R.  Co.  v.  Dummer,  40 
Me.  172,  63  AmD  654;  Wheeler  v. 
Ocker,  etc,  Mfg.  Co.,  162  Mich.  204, 
210,  127  NW  332_rcit  Cyc]:  Business 
Men's  Assoc,  v.  Williams,  137  Mo.  A. 
576,  119  SW  439;  Shelby  County  R. 
Co.  V.  Crow,  187  Mo.  A.  461,  119  SW 
436;  Meyer  v.  Cherokee  Dev.  Co.,  80 
Okl.  769,  120  P  1106;  McDowell  v. 
Lindsay,  213  Pa.  591,  63  A  130;  Ma- 
gog Textile,  etc.,  Co.  v.  Price,  14  Can. 
S.  C.  664:  Re  Bishop  Engraving,  etc., 
Co.,  4  Man.  429;  BuUivant  v.  Man- 
ning, 41  U.  C.  Q.  B.  617. 

30.  See  cases  in  preceding  note; 
and  infra  {  762  et  seq. 

31.  See   infra  i   920. 

39.  Walter  A.  Wood  Harvester 
Co.  V.  Jefferson,  71  Minn.  367,  74  NW 
149;  Nebraska  Chickory  Co.  v.  Led- 
nicky,  79  Nebr.  687,  118  NW  246; 
Bole  V.  Fulton,  233  Pa.  609,  82  A 
947;  McDowell  v.  Lindsay,  213  Pa. 
691.  63  A  ISO. 

3&  Melvln  v.  Lamar  Ins.  Co..  80 
111.  446.  22  AmR  199;  Ottawa,  etc.  R. 
Co.  V.  Black.  79  III.  262.  See  infra 
i  754. 

34.  Galveston  Hotel  Co.  v.  Bolton, 
46  Tex,  633.     See  infra  t  768  et  seq. 

36.  Ala. — Planters',  etc..  Independ- 
ent Packet  Co.  v.  Webb,  144  Ala.  666, 
39  S  662. 

Ga. — Allen  v.  Hastings  Industrial 
Co.,  2  Oa.  A.  291,  68  SE  504. 

Minn. — Walter  A.  Wood  Harvester 
Co.  V.  Jefferson,  71  Minn.  867,  74  NW 
149. 

Nebr. — Nebraska  Chickory  Co.  v. 
Lednicky,  79  Nebr.  687,  113  NW  248. 
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shape  or  the  other,  the  matual  agreement  or  under- 
taking of  all  the  snbscribers  may  constitute  the 
consideration  for  the  agreement  or  undertaking  of 
each  one  of  them,  so  as  to  make  it  a  valid  contract 
in  favor  of  and  against  each,  to  be  carried  out  or 
enforced  by  the  company  -when  organized,  if'  not 
already  organized,  and  the  corporation  becometf  a 
party  to  the  contract,  either  expressly  or  by  impli- 
cation, from  the  terms  of  the  subscription. 

Trilateral  contract.  In  some  jurisdictions  a  sub- 
scription to  the  stock  of  a  corporation  is  regarded 
as  a  trilateral  contract ;  as  an  undertaking  not  only 
with  the  corporation,  but  with  all  the  other  sub- 
scribers to  the  stock,  so  that,  for  example,  even  if 
fraudulent  as  between  two  of  the  parties,  it  will  be 
enforced  for  the  benefit  of  the  third.'^ 

[i  754]  3.  DiBtinctioii  betwBoa  Subscription  and 
PmncIiaBe.  A  subscription  to  the  capital  stock  of  a 
corporation  after  its  organization  must  be  distin- 
guished from  a  sale  of  shares  by  it."  As  we  have 
just  seen,  subscribers  to  the  capital  stock  of  a  cor- 
poration are,  properly  speaking,  those  who  on  the 
formation  of  the  corporation  or  afterward  .mutually 


agree  to  take  and  pay  for  the  shares  of  its  capi- 
tal stock."  A  purchase  of  stock,  on  the  other  hand, 
is  where  an  individual,  after  the  organisation  o£ 
the  corporation  is  completed,  makes  an  independent 
agreement  with  the  corporation  itself  to  purchase 
shares  of  stock  from  it  at  a  stipulated  price.*' 
Whether  a  particular  contract  is  a  contract  to  pur- 
chase stock  in  a  corporation  or  a  contract  of  sub- 
scription to  its  capital  stock  is  a  question  of  con- 
struction, to  be  determined  from  the  intention  of 
the  parties  ascertained  from  the  contract  itself 
and  the  law  in  force  applicable  to  4he  subject  mat- 
ter.*^ A  purchase  of  shares,  if  fully  executed,  will 
make  the  purchaser  a  stockholder,  but  it  does  not 
make  him  a  subscriber;  and  the  rules  governing 
subscriptions  and  sales  of  shares  are  different. 
Thus,  as  we  shall  see,  in  the  case  of  a  subscription, 
failure  of  the  -corporation  to  issue  or  to  tender  a 
certificate  of  stock,  which  is  merely  evidence  of 
the  ownership  of  shares,  does  not  prevent  the  sub- 
scriber from  becoming  a  stockholder,  with  all  the 
rights  and  subject  to  all  the  liabilities  of  stock- 
holders, unless  there  is  a  stipulation  to  that  effect 


Or.^Paciflo  Mill  Co.  v.  Inman,  46 
Or.  352,  80  P  424. 

Pa. — McDowell  v.  Lindsay,  218  Pa. 
691,  63  A  130;  Pittsburgh,  etc..  R.  Co. 
V.  Graham,  86  Pa.  77;  Acetylene 
Llirht,  etc..  Co.  V.  Beok,  6  Pa.  Super. 
B8?;  Path  Valley  R.  Co.  v.  Brinley,  16 
Pa.  Co.  339. 

S.  D. — Clapp  T.  out  Edg-e  Cons. 
Mines  Co.,  83  S.  D.  123,  H4  NW  7  1. 

Wis. — ^Bltint  V.  Walker,  11  WlB. 
83«,  78  AmD  709. 

See  also  Infra  i  762   et  seq. 

[a1  Th»  object  of  •  rabscilptloii 
in  filUnK  the  stock  of  a  corporation 
Is  to  furnish  evidence  of  the  sub- 
scriber's liability  to  pay  us  his 
shares,  and  to  identify  the  persons 
who  have  become  stockholders.  LiOh- 
man  v.  New  York,  etc.,  R.  Co.,  4  N. 
T.  Super.  39. 

36.  Nebraska  Chickory  Co.  v. 
Lednicky,  79  Nebr.  587,  113  NW  246; 
Clapp  V.  Gilt  Edge  Cons.  Mines  Co.. 
33  S,  D.  123,  144  NW  721:  Galveston 
Hotel  Co.  V.  Bolton,  46  Tex.  633. 

ToinuMon  and  valUUty  of  ooatnuit 
see  Infra  {  762  et  seq. 

Wliat  eonatttntMi  oonalderatlon  and 
mntnaUty  see  infra  {  786  et  seq. 

37.  De  Glvervillo  Land  Co.  v. 
Thompson,  190  Mo.  A.  682,  176  SW 
409;  Shelby  County  R.  Co.  v.  Crow, 
137  Mo.  A.  461,  119  SW  435;  Maries 
Carved  Molding  Co.  v.  Stulb,  216 
Pa.  91,  64  A  431;  Philadelphia,  etc., 
R.  Co.  v.  Conway,  177  Pa.  364,  36  A 
716:  Graff  v.  Pittsburgh,  etc.,  R.  Co., 
31  Pa.  489;  Keystone  Wrapping  Mach. 
Co.  v.  Bromeler,  42  Pa.  Super.  384; 
Altoona  Sanitary  Milk  Co.  v.  Arm- 
strong, 38  Pa.  Super.  850;  Braddock 
Electric  R.  Co.  v.  Bily,  11  Pa.  Super. 
144;  Acetylene  Light,  etc.,  Co.  v. 
Beck,  6  Pa.  Super.  684;  Raymond 
v.   Stephens,   41   Pa.   Co.   831. 

38.  Clark  v.  Continental  Impr.  Co., 
57  Ind.- 135;  Walter  A.  Wood  Harves- 
ter Co.  V.  Jefferson,  71  Minn.  367,  74 
NW  149;  Bostwick  v.  Toung,  118  App. 
Div.  490,  103  NTS  607  [aff  194  N.  T. 
616  mem,  87  NE  1115  mem]. 

3S.  Walter  A.  Wood  Harvester  Co. 
V.  Jefferson,  71  Minn.  367,  74  NW 
149;  McDowell  v.  Lindsay,  218  Pa, 
591,  63  A  130.     See  supra  }  763. 

40.  Cal.— Provident  Gold  Mln.  Co. 
v.  Manhattan  Securities  Co.,  168  Cal. 
304    142  F  884. 

Colo. — Mulford  v.  Torrey  Explora- 
tion Co.,  46  Colo.   81,   100  P  596. 

Ind. — Clark  v.  Continental  Impr. 
Co..  57  Ind.  135. 

Nebr. — Lincoln  Shoe  Mfg.  Co.  v. 
Sheldon,  44  Nebr.  279.  62  NW  480. 

N.  Y. — ^Bostwick  V.  Young,  118  App. 
DIv.  490,  103  NYS  607  [aff  194  N.  T. 
516  mem.   87  NE  1116  mem]. 

Pa. — Bole    v.    Fulton,    233    Pa.    609, 


82  A  947:  McDowell  v.  Lindsay    218 
Pa.  591.  63  A  130. 

"It  seems  to  us  that  there  is 
a  distinction  between  a  subscrip- 
tion agreement  and  a  contract 
for  the  purchase  of  stock.  Sub- 
scribers, as  generally  understood, 
are  those,  who,  upon  the  formation 
of  a  corporation,  agree  mutually  to 
take  and  pay  for  shares  of  the  can- 
ital  stock,  and,  in  the  absence  of  any 
special  provision,  they  agree  with 
each  other  to  pay  therefor  the  par 
value  of  the  stock.  But  after  the 
organization  is  completed,  as  In  this 
case,  an  Individual  may  make  any 
agreement  to  purchase  stock  from 
the    corporation    at    any    stipulated 

Erlce,  In  which  case  the  contract  is 
indlng  on  the  corporation  as  well 
a»  the  purchaser."  McDowell  v. 
Lindsay,  213  Pa.  591.  693.  63  A  130. 
"There  is  a  well-recognized  dis- 
tinction between  original  subscrip- 
tions for  stock  in  a  corporation  to  be 
formed,  and  subscriptions  for  shares 
in  an  existing  corporation.  In  the 
one  case  the  engagement  between  the 
subscribers  is  created  directly  by  the 
act  of  subscription,  which,  when 
once  the  corporation  has  been  cre- 
ated by  letters  patent.  Issued  on  the 
strength  of  the  subscription,  becomes 
absolute,  not  subject  to  recall  and 
dischargeable  only  by  actual  p:  v- 
ment.  By  the  act  of  Incorporation, 
without  more,  the  original  subscrib- 
ers become  members  of  the  corpora- 
tion, entitled  to  all  the  rights  and 
privileges  of  membership.  Including 
the  right  to  vote,  the  right -to  share 
in  the  profits,  and  the  right  to  com- 

fiel  specific  performance  of  the  con- 
ract  of  membership.  Garrett  v. 
DlUsburg,  etc.,  R.  Co.,  78  Pa,  465; 
Curry  v.  Scott,  54  Pa.  270.  In  the 
other  case  the  contract  is  not  be- 
tween the  subscribers,  except  as  it 
is  shown  that  the  subscriptions  were 
mutual  considerations  for  each  other, 
but  between  each  individual  sub- 
scriber and  the  corporation  as  It  ex- 
ists, and  Is  simply  a  contract  of  pur- 
chase and  sale.  Weiss  v.  Mauch 
Chunk  Iron  Co..  68  Pa.  295:  Pitts- 
burgh, etc.,  R.  Co.  v.  Byers.  32  Pa.  22, 
72  AmD  770."  Bole  v.  Pulton,  233 
Pa.  609,  610,  82  A  947. 

41.  Lincoln  Shoe  Mfg.  Co.  v.  Shel- 
don, 44  Nebr.  279,  62  NW  480;  Bost- 
wick V.  Young,  118  App.  Dlv.  490,  103 
NYS  607  Caff  194  N.  Y.  616  mem,  87 
NE  1115  mem];  Clapp  v.  Gilt  Edge 
Cons.  Mines  Co.,  33  S.  D.  123,  144  NW 
721. 

[a]  Vm  of  til*  word  "iniioTiftM" 
in  the  contract  does  not  necessarily' 
show  a  purchase  as  distinguished 
from   a   subscription   to   stock.     Lin- 


coln Shoe  Mfg.  Co.  V.  Sheldon,  44 
Nebr.  279,  284,  62  NW  480  (where  de- 
fendant signed  an  Instrument  In 
writing,  reciting  "For  value  received, 
we,  the  undersigned  subscribers, 
hereby  bind  ourselves  to  purchase  the 
number  of  shares  of  stock  set  oppo- 
site our  respective  names  in  the  Lin- 
coln Shoe  Manufacturing  Companv. 
at  fifty  dollars  (|60)  per  share;  one 
fourth  of  the  amount  so  subscribed 
.  .  .  to  be  paid  when  the  founda- 
tion of  the  building  is  laid;  one 
fourth  when  the  building  is  under 
roof;  the  balance  on  call  of  the  di- 
rectors." and  it  was  held  that  defend- 
ant did  not  become  a  purchaser  of 
stock,  but  a  subscriber  to  the  capital 
stock ) 

[b]  '  Oontraot  for  ooaBtrBottoii  of 
raOxoad.— (1)  Thus,  where  a  con- 
tractor agreed  to  build  a  railroad  and 
to  accept  in  payment  a  certain 
amount  of  its  oarltal  stock,  the 
agreement  was  held  a  purchase,  and 
not  a  subscription.  New  York,  etc.. 
R.  Co.  V.  Hunt,  39  Conn-.  76.  (2)  And 
where  a  contract  for  the  construction 
and  equipment  of  a  railroad,  and  the 
acquisition  of  certain  properties  men- 
tioned therein,  provided  that  in  con- 
sideration thereof  the  railroad  com- 
pany would  Issue  and  deliver  all  Its 
bonds  and  an  agreed  amount  of  Its 
stock  to  the  contractor  from  time  to 
time,  as  the  rerformance  of  his  con- 
tract should  progress,  in  such 
amounts  as  the  directors  should  de- 
termine to  be  in  reasonable  propor- 
tion to  the  progress  of  the  work,  and 
that  upon  completion  of  the  coi)tract 
the  remainder  of  the  bonds  and  the 
agreed  amount  of  stock  would  be  de- 
livered to  the  contractor.  It  was  held 
that  the  contract  did  not  constitute 
a  subscription  for  the  stock  of  the 
company,  rendering  the  contractor  or 
those  for  whom  he  acted  liable  for 
its  par  value.  Bostwick  v.  Touiig. 
118  App.  Dlv.  490,  103  NTS  607  [aff 
194  N.  Y.  616  mem,  87  NE  1115 
mem].  (3)  But  a  provision  in  a  con- 
tract for  the  construction  of  a  rail- 
road that  the  contractor  should  sub- 
scribe for  and  take  an  amount  of  the 
capital  stock  of  the  railroad  company 
equal  to  one  fourth  of  the  amount  re- 
ceived for  work  under  the  contract 
was  construed  as  an  independent 
covenant  constituting  an  agreement 
to  subscribe  for  the  stock  to  that 
amount,  and  as  not  requiring  the 
contractor  to  receive  part  payment 
in  stock.  McMahon  v.  New  York, 
etc.,  R.  Co.,  20  N,  Y.  463.  (4)  And 
it  has  been  held  that  a  promise  to 
pay  a  certain  sum  to  a  railroad  com- 
pany when  a  certain  amount  of  the 
work  of  construction  should  be  done, 
with  an  agreement  on  the  part  of  the 


For  later  omms,  d*v«lopin«ata  and  ehaBgaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  the  subscription.**  On  a  sale  of  stock,  however, 
the  rale  is  different.  Such  a  sale  stands  on  the  same 
footing  as  a  sale  of  any  other  property,  and  tender 
of  the  certificate  is  a  condition  precedent  to  the 
right  to  maintain  an  action  for  the  price." 

Distinction  between  snbscription  and  pnrchase  of 
shares  from  third  person.  This  distinction  is 
obvious.  In  case  of  a  purchase  of  shares  from  a 
third  person,  until  the  agreement  is  executed  in  the 
mode  prescribed  by  the  charter,  governing  statute, 
or  by-ktws,  by  transferring  the  shares  on  the  books 
of  the  corporation  to  the  purchaser,  he  is  not  a 
stockholder  with  respect  to  the  corporation.^  A 
contract  between  two  persons,  whereby  one  is  to 
take  the  shares  which  the  other  holds  in  a  corpora- 
tion will  not,  until  the  execution  of  the  usual  power 
of  attorney,  authorize  the  entry  of  the  name  of  the 
former  on  the  books  of  the  corporation  as  a  stock- 
holder, nor  entitle  the  corporation  to  treat  him  as 
such  or  charge  him  with  liability  as  such.^ 

[$  765]  4.  Loans  and  Other  Tnmsactiong  Distin- 
gnidied  from  SnlMcriptioii  or  Parchase.  Of  course 
a  transaction  by  which  a  corporation  issues  or 
agrees  to  issue  stock  to  a  person  may  be  a  loan  or 
other  transaction,  and  neither  a  subscription  nor  a 
sale  and  purchase  of  shares.  It  is  a  question  of 
evidence  and  construction.*"  A  contract  between 
a  corporation  and  one  of  its  employees,  whereby  he 
is  to  be  paid  a  certain  amount  per  month  and  stock 
of  a  certain  value,  is  neither  a  subscription  for 
nor  a  sale  of  stock  and  does  not  render  him  a  stock- 
holder.** And  an  instrument  by  which  the  sub- 
scribers agree  to  become  stockholders  in  a  corpora- 


company  to  deliver  to  the  party,  upon 
the  rayment  of  the  money,  a  certifi- 
cate for  a  like  amount  of  Its  capital 
stock  on  demand,  was  a  subscription 
to  the  stock  of  the  road  to  assist  In 
Its  construction,  and  not  a  purchase 
of  stock.  Ottawa,  etc,  R.  Co.  v. 
Black,  79  HI.  282.  (6)  It  has  been 
held  that  an  agreement  by  certain 
engineers  to  take  stock  In  a  corpo- 
ration to  the  amount  of  seven  thou- 
sand dollars  in  part  settlement  for 
services  rendered  In  the  construction 
of  the  first  section  of  a  railroad  was 
a  subscription  to  defendant's  stock 
to  that  amount.  Shlpman  v.  Port- 
land Covmr.  Co.,  64  Or.  1.  128  P  »88. 

[c]  Conditional  pnxoluuMr  of 
tuawMty  •took  not  a  subscriber  see 
Mulford  ▼.  Torrey  Bzploratlon  Co.,  45 
Colo.   81,  100  P  596. 

[d]  Oonstmution  of  paitlenlar 
«nttemoto<— A  contract  readlngr,  "The 
underslg;ned  severally  subscribe  .  .  . 
to  purchase  .  .  .  preferred  stock," 
where  the  subscriber  was  Induced  to 
enter  Into  a  contract  by  representa- 
tions of  the  corporation's  agent  that 
additional  capital  was  needed,  that 
his  subecrlption  was  to  be  a  part  of 
such  additional  capital,  and  that  cer- 
tain capitalists  were  heavily  to  sub- 
scribe, construed  a  subscription  con- 
tract to  purchase  stock  to  be  Issued 
I^  the  cori>oratlon,  not  an  agreement 
to  purchase  Issued  stock  owned  by 
the  agent.  Wickwlre  v.  Warner,  174 
NTS  811. 

43.    See  infra  {  824, 

43.  See  Infra  I  826. 

44.  See  infra  ]  1148  et  seq. 

40.  Sigua  Iron  Co.  v.  Greene,  88 
Fed.  207,  SI  CCA  477. 

4*.  Ark. — J.  K.  Siphon  Ventilator 
Co.  V.  Button,  116  Ark.  545,  175  BW 
SO. 

Ga. — Barrow  ▼.  Smith,  109  Oa.  767, 
S5  SB   108. 

111. — Melvtn  V.  Lamar  Ins.  Co.,  80 
HI.  446,  22  AmR  199. 

Mich. — ^Reid  v.  Detroit  Ideal  Paint 
Co„  138  Mich.  628,  94  NW  $. 

Wash. — Teaton  v.  E^agle  Oil,  etc., 
Co..  4  Wash.  188,  29  P  1051. 

[a]  Oonstmotton  of  putionlar 
■CMBMsta^— (1)    Where   a  contract 


with  an  Insurance  company  stated  an 
absolute  agreement  to  purchase  a 
certain  number  of  shares  of  capital 
stock,  and  to  pay  therefor  in  Install- 
ments, and  provided  that  the  sub- 
scription and  purchase  should  be 
made  within  ten  days,  and  gave  the 
subscriber  an  option  to  have  the  com- 
pany resell  or  repurchase  the  stock 
within  a  given  time.  It  was  held  that 
there  was  a  complete  subscription  or 
sale,  and  that  the  shares  were  not 
merely  taken  as  collateral  for  a  loan. 
Melvln  V.  Lamar  Ins.  Co.,  80  111.  446, 
22  AmR  199.  (2)  Where,  in  consid- 
eration of  defendant  corporation's 
employing  plaintiff,  he  agreed  to  and 
did  pay  it  five  thousand  dollars  for 
fifty  shares  of  its  stock,  at  par  value 
of  one  hundred  dollars  per  snare;  and 
the  corporation  agreed  that,  if  be 
was  discharged.  He  should  return  the 
shares  and  receive  from  it  the  money, 
this  transaction  was  not  a  loan  to 
the  company  secured  by  the  certifi- 
cates of  stock,  but  a  purchase  of  the 
stock,  and  It  made  nlalntlff,  not  a 
creditor,  but  a  stockholder,  of  de- 
fendant. Teaton  v.  Eagle  Oil,  etc., 
Co.,  4  Wash.  183,  29  P  1061.  (8)  A 
creditor  of  a.  corporation  may,  how.' 
ever,  take  shares  merely  as  security 
for  his  debt,  and  In  such  case  the 
value  of  the  stock  cannot  be  set  off 
by  the  corporation  In  an  action 
against  it  for  the  debt.  Reld  v.  De- 
troit Ideal  Paint  Co.,  182  Mich.  B28, 
94  NW  8.  (4)  But  the<Auit  that  the 
creditor,  in  taking  stoCfc  issued  by 
the  corporation  on  a  sale,  "never  val- 
ued It  as  anything,  or  never  Intended 
to  take  It  as  stock."  would  not  pre- 
clude the  corporation  from  setting 
oft  the  value  of  the  stock  In  an  ac- 
tion by  him  on  the  debt.  Reld  v. 
Detroit  Ideal  Paint  Co.,  supra.  (6) 
Evidence  held  to  show  a  loan  by 
rlaintlff  to  a  corporation  on  the  se- 
curity of  its  stoclc  and  not  a  pur- 
chase of  stock  see  J.  K.  Siphon  Ven- 
tilator Co.  V.  Hutton,  116  Ark.  645, 
175  SW  80.  (6)  A  contract  between 
a  corporation  and  a  subscriber  for 
stock  held  a  contract  for  theisale  of 
stock  to  be  paid  for  by  a  conveyance 
of  the  land,  not  a  contract  for  sale 
for  a  price  secured  by  the  convey- 


tion  is  to  be  distinguished  from  an  instrument  by 
which  they  merely  agree  to  contribute  certain  sums 
for  a  particular  enterprise.** 

[$  756]  B.  Who  May  Subscribe  for  or  Purchase 
Shares— 1.  In  GeneraL  The  charter  or  act  under 
which  a  corporation  is  organized  may  require  the 
subscribers  to  its  stock  to  be  residents  of  the  state 
or  of  the  United  States,  or  may  impose  other  re- 
strictions.** But  in  the  absence  of  such  restrictions 
any  person  who  is  capable  of  entering  into  a  binding 
contract  may  become  a  subscriber,  and  it  makes  no 
difference  that  he  is  a  nonresident  of  the  state  or 
an  alien.^ 

An  infant  may  subscribe  for  shares  in  a  corpora- 
tion, but  he  may  repudiate  the  contract  either  before 
or  after  attaining  his  majority,  provided,  in  the 
latter  case,  he  has  not  ratified  it  before  electing  to 
disa£Bnn.'^  But,  as  we  shall  see,  where  the  statute 
under  which  a  corporation  is  formed  requires  that 
a  certain  amount  of  stock  shall  be  subscribed  before- 
organization,  there  must  be  unconditional  and  bind- 
ing subscriptions  to  that  amount,  and  subscriptions 
by  infants  cannot  be  counted.'* 

Persons  non  ccnnpos  mentis,  whether  their  in- 
capacity is  the  result  of  insanity,  idiocy,  senile 
dementia,  or  drunkenness,  may  of  course  avoid  their 
stock  subscriptions  to  the  same  extent,  and  subject 
to  the  same  qualifications,  as  in  the  case  of  any 
other  contract." 

Married  woman.  Where  the  common  law  in  re- 
gard to  the  contractual  capacity  of  married  women 
still  obtains,  a  subscription  by  a  married  woman  is 
absolutely  void."     In  some  states,  by  statute,   a 

ance.  Pogarty  v.  Hunter,  83  Or.  188, 
162  P  964. 

47.  Wheeler  v.  Ocker,  etc..  Mfg. 
Co.,  162  Mich.   204,   127  NW  832. 

4iB:  Enizabeth  Library  Assoc,  v. 
Crane,  29  N:  J.  L.  802;  South  West 
Pennsylvania  Fair  Assoc,  v.  Greer, 
11  Pa.  Super.  103. 

[a]  ninatratlona^-d)'  Thus  a 
subscription  paper  whereby  the  sub- 
scribers agrees  for  the  purpose  of 
contributing  toward  the  erection  of 
a  building  to  be  used  for  a  public  li- 
brary, to  take  the  shares  set  opposite 
to  their  respective  names,  it  being 
proposed  to  raise  a  certain  amount  in 
shares  of  a  specified  sum,  was  not 
a  subscription  for  corporate  stock, 
and  In  a  suit  by  a  previously  exist- 
ing library  corporation  parol  evi- 
dence was  held  Inadmissible  to  show 
that  such  agreement  was  Intended 
as  a  subscription  for  the  stock  of  the 
corporation.  Blltabeth  Library  As- 
soc. V.  Crane,  29  N.  J.  L.  302.  (2) 
And  It  was  held  that  an  agreement 
to  subscribe  to  an  enterprise  entitled 
"South  West  Pennsylvania  Fair"  was 
not  enforceable  as  a  subscription  to 
the  capital  'stock  of  a  corporation 
afterward  formed,  where  the  paper 
did  not  express  a  purpose  on  the  part 
of  the  subscribers  to  proceed  to  in- 
corporation, and  the  alleged  sub- 
scriber took  no  part  In  the  Incorpora- 
tion, or  In  the  afCalrs  of  the  corpora- 
tion after  Its  formation.  South 
West  Pennsylvania  Fair .  Assoc,  v. 
Greer,  11  Fa.  Super.  103. 

40.  State  V.  Travelers*  Ins.  Co.,  70 
Conn.  690,  40  A  466,  66  AmSR  126; 
Bllen  V.  Rand,  77  Minn.  110.  79  NW 
606,  49  LRA  618.  See  also  supra 
i  76  et  seq. 

BO.  Com.  V.  Hemmlngway,  131  Pa. 
614,  18  A  990,  992,  7  LRA  367,  360. 
See  also  supra  i  75  et  seq. 

■nbsorlptlona  Itr  ■«••>*■  or  tmstMf 
see  infra  t  830. 

vmaoorporated  anKieiatloB  «c 
paataMnOi^  see  I  79. 

Bl.    See  supra  {  77, 

B8,     See  Infra  {  811. 

BS,  See  generally  Insane  Persona 
[22  Cyo  1194  et  seql.     .OOCTIP 
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married  woman  may  contract  to  the  same  extent  'bs 
a  feme  sole,  and  in  guch  a  ease  she  may  bind  her- 
self by  a  stock  subscription.  In  other  states  her 
incapacity  has  been  only  partially  removed. 
Whether  she  can  subscribe  for  stock  in  these  states 
must  depend  upon  the  particular  Statute,  and  the 
extent  to  which  it  has  removed  ber  common-law 
disabilities.^ 

N  Directors,  officers,  and  agents  of  corporation. 
There  is  nothing  to  prevent  the  directors  and  other 
qfiScers  and  agents  of  a  corporation  from  subscrib- 
ing for  its  stock,  if  there  is  no  fraud.°* 

[$  757]  2.  The  Corporation  Itself.  A  corporation 
cannot,  in  its  own  name,  or  in  the  name  of  others 
as  trustees  for  it,  subscribe  for  shares  of  its  own 
stock." 

[$  758]  S.  Other  IMvate  Corporations.'"  Unless 
the  subscribers  to  the  capital  stock  of  a  corporation 
are  required  to  be  natural  persons,  one  private  cor- 
poration may  subscribe  for  shares  in  another  cor- 
poration if  the  transaction  is  within  the  powers 
expressly  or  impliedly  conferred  upon  it  by  its  char- 
ter, but  not  otherwise.™ 

[$  759]  4.  Public  Corporations.  Municipal  cor- 
porations are  often  expressly  authorized  to  sub- 
scribe for  stock  in  railroad  corporations  for  the 
purpose  of  aiding  them;  but  they  have  no  implied 
authority  to  subscribe  for  stock  in  any  corporation.^ 

[i  760]  5.  The  State.  Subject  to  constitutional 
limitations,  the  state  may  subscribe  for  stock  in  a 
private  corporation  having  a  quasi  public  character, 
although  it  cannot  be  sued  upon  the  subscription 
without  its  consent." 


SB.    8e«  supra  J  78. 

B6.  Walker  v.  Devereaux,  4  Paige 
(N.  TO  229;  Sims  v.  Brooklyn  St.  R. 
Co.,  S7  Oh.  St.  E66.     See  supra  {  650. 

■niMMSlptlcni  hj  acaata  or  eomnla- 
slonirs  mgnotaiMi  to  reoalv*  subsorlp- 
ttona  see  Infra  I   829. 

67.  See  supra  {  80.  

68.  Se^  supra  }  81;  Infra  XIV,  A. 
VBtaoonorated       aasoelattoipi       or 

partn«ralin>  see  supra  }  79. 

69.  See  supra  |  84;  Infra  XIV,  A. 
Oonntlaff  snlisarlpittoa  Iw  eorponu 

tlona  In  datamiiiiinr  wlwtnar  oanltal 
Mook  is  sabBozllMa  see  infra  {  811. 

60.  See  supra  9   8S. 

61.  See  supra  {   82. 
ea.     See  infra  {   1274. 

08.  American  Livestock  Commn. 
Co.  V.  Chicago  Livestock  Bxch.,  143 
III.  210,  32  NK  274,  SS  AmSR  385, 
18  LRA  190:  Bleln  v.  Rand,  77  Minn. 
110,  79  NW  606,  46  LRA  618;  Peo. 
V.  Holstein-Frleslan  Assoc,  41  Hun 
(N.  T.)  439  tan  16  AbbNCas  807]: 
Harris  v.  Sumner,  89  N.  B.  204.  And 
see  other  cases  infra  S   1274. 

64.  Lallande  v.  Louisiana  State 
Ins.  Co.,  9  La.'  326;  Walden  v.  Union 
Bank,  6  La.  248;  Union  Bank  v. 
McDonough,  5  La.  63;  St.  Paul  Union 
Depot  Co.  T.  Minnesota,  etc,  R.  Co., 
47  Minn.  164,  49  NW  646,  It  LRA 
416.     See  also  Infra  f  1274. 

66.     See  supra   {   522   et  seq. 

ee.     See  infra  ]]   920,  1278. 

07.  Ala. — Planters,  etc..  Independ- 
ent Packet  Co.  v.  Webb,  144  Ala. 
666,  89  S  562:  White  v.  Kahn.  103 
Ala.    308.    15   S  695. 

Cal.— Welch  v.  Gillelen.  147  Cal. 
571,  82  P  248;  California  Sugar  MfR. 
Co.  v.  Schafter,  67  Cal.  896;  Hughes 
Mfg.,  etc.,  Co.  V.  Wilcox,  18  Cal.  A. 
22.   108  P  871. 

Conn. — ^Webb  v.  Moeller,  87  Conn. 
138    87  A  277. 

Ga.— Midland  City  Hotel  Co.  ▼. 
Gibson,  11  Ga.  A.  629,  76  SB  600: 
Allen  V.  Hastings  Industrial  Co.,  2 
Ga.    A.    291,    58    SB    604.^ 

111. — Tonlca,  etc.,  R.  Co.  ▼.  Stein. 
21   III.   96.  _ 

Ind. — Butler  Univ.  v.  Scoonover, 
114    Ind.    381.    16    NS    642,    6    AmSR 


627. 

Kan.— Nemaha  Coal,  etc,  Co.  v. 
Settle,  64  Kan.   424,   38  P  483. 

Ky. — Mt  Sterling  Coalroad  Co.  v. 
Little,  14  Bush  429;  Mercer  County 
Ct.  V.  Kentucky  River  Nav.  Co.,  8 
Bush  300;  Bullock  v.  Turnp.  Co.,  7 
KyL  591. 

La. — Da  Ponto  v.  Breton,  121  La. 
454.  46  S  671;  Feltel  v.  Dreyfus,  117 
La.  766,  42  S  269;  Marlnoni  v.  Schiro, 
7  La.  A.    (Orleans)   97. 

Me. — Bryant's  Pond  Steam  Mill  Co. 
▼.  Felt,  87  Me.  234,  32  A  888,  47 
AmSR  323,  83  LRA  693;  Starrett  v. 
Rockland  P.,  etc.,  Ins.  Co.,  66  Me. 
374;  Tloonlc  Water  Power  etc,  Co. 
V.  Lang,  63  Me.  480;  Richmond 
Factory  Assoc,  v.  Clarke,  61  Me.  351; 
Penobscot,  etc.,  R.  Co.  v.  Dummer. 
40  Me.  172,  63  AmD  664;  Oldtown, 
etc.,  R.  Co.  V.  Veazie,  39  Me.  571; 
Machias  Hotel  Co.  v.  Coyle,  36  Me. 
406.  68  AmD  712. 

Md. — Cantor  v.  Baltimore  Overall 
Mfg.  Cq.,   121   Md.   65,  87  A  1116. 

Mass. — Jamestown  Portland  Ce- 
ment Corp.  V.  Bowles,  228  Mass.  176, 
117  NE  41;  Hudson  Real  Est  Co.  v. 
Tower.  161  Mass.  10,  36  NE  680,  42 
AmSR  379,  16S  Mass.  82,  30  -NE  465, 
32  AmSR  434. 

Mich. — Wheeler  v.  Ocker,  etc..  Mfg. 
Co.,  162  Mich.  204.  210.  127  NW  382 
felt  Cyc];  Plank's  Tavern  Co.  v. 
Burkhard,  87  Mich.  182,  49  NW  662. 

Miss. — ^Wright  V.  Merchants',  etc.. 
Packet  Co V 104  Miss.  607.  61  S  650, 
AnnCasigiSC   1111.  _         

Mo. — Williams  v.  Bverett  200  SW 
1046;  Palais  Du  Costume  Co.  v. 
Beach.  163  Mo.  A.  499,  143  SW  862; 
Sherman  v.  Shaughnessy,  148  Mo.  A. 
679,  129  SW  246;  Business  Men's 
Assoc.  V.  Williams,  137  Mo.  A.  676, 
119   SW   439. 

Nebr. — Nebraska  Chlokory  Co.  v. 
Lednicky,  79  Nebr.  587,  113  PTW  246. 

N.  J. — ^Vreeland  v.  New  Jersey 
Stone  Co.,  29  N.  J.  Bq.  188  [aff  29 
N.   J.   Eq.    651]. 

N.  T.— Woods  Motor  Vehicle  Co. 
V.  Brady,  181  N.  Y.  145,  73  NB  674; 
Dorrls  v.  Sweeney,  60  N.  T,  468; 
Sanders    v.    Proctor,    172    App.    Div. 


[$  761]  C.  Bight  to  Snlwcribe  or  Pnrchase.  In 
the  absence  of  charter  or  statutory  provision  to  the 
contrary,  a  corporation  may  determine  whom  it  will 
admit  to  member^p,'^  and  therefore  no  one  has  a 
right  to  subscribe  for  o^  purchase  shares  of  its 
stock  unless  it  sees  fit  to  accept  him  as  a  sub- 
scriber or  purchaser,**  unless  the  charter  or  statute 
gives  him  such  right.**  But,  as  we  have  seen,  the 
existing  stockholders  of  a  corporation  have  in  most 
jurisdictions  a  preemptive  right,  of  which  they 
cannot  be  deprived  without  their  consent,  to  sub- 
scribe for  or  to  purchase  new  stock  issued  by  the 
corporation,  or  unissued  original  stock,  in  propor- 
tion to  their  holdings,  befpre  it  can  be  offered  to 
others.** 

[$  762]  D^  Formation,  Validity,  and  Effect  of 
Contract  Generally— 1.  In  OeneraL  Exc^  in 
cases  of  estoppel,**  to  constitute  one  a  stockholder 
in  a  corporation  or  to  render  him  liable  to  the  cor- 
poration or  its  creditors  as  a  subscriber  to  or  pur- 
chaser of  shares  of  its  capital  stock,  a  valid  eon- 
tract,  express  or  implied  from  conduct,  between  him 
and  the  corporation  is  essential,  and  the  formation 
and  validity  of  such  a  contract  are  governed  and 
determined  by  the  same  principles  as  apply  to  other 
contracts.*^  On  the  other  hand,  subject  to  the  quali- 
fications pointed  out  in  subsequent  sections,  the  gen- 
eral rule  is  that  an  unconditional  subscription  agree- 
ment and  promise  to  take  a  g^ven  number  of  shares 
in  a'  corporation,  whether  it  is  already  in  existence 
or  is  to  be  afterward  formed,  when  it  has  been  ex- 
pressly or  impliedly  accepted  or  assented  to  by  the 
corporation,  so  as  to  be  mutually  binding,  makes  the 

718,  158  NTS  488:  Van  Schaick  T. 
Mackin,  129  App.  Div.  886,  118  NTS 
408;  Bostwick  v.  Toung,  118  App. 
Div.  490,  108  NTS  607  [aft  194  N.  T. 
616  mem,  87  NE  1116  mem];  Dorrls 
V.  Sweeney  <4  Barb.  686  [aff  60  N.  T. 
4881. 

N.  D. — ^Jackson  v.  SaMe,  86  K.  D. 
49,  161  NW  788. 

Oh. — Thomas  v.  Kalbfua,  87  Oh. 
St.  232,  119  NB  412;  Fanning  v.  Hi- 
bernia  Ins.  Co.,  87  Oh.  St.  839,  41 
AmR  517;  Dayton,  etc..  Tump.  Co.  ▼. 
Coy,  13  Oh.  St.  84. 

Okl. — Meyer  v.  Cherokee  Dev.  Oo.. 
80   Okl.   76$,   120   P  1106.  _ 

Or. — Grangers'  Market  tk.  ▼.  Vin- 
son, 6  Or.  172. 

Pa. — ^Philadelphia  Medical  Pub.  Co. 
V.  Wolfenden,  248  Pa.  460,  94  A 
138;  Bole  v.  Fulton,  288  Pa.  609.  8» 
A  947;  McDowell  v.  Lindsay.  218 
Pa.  691,  63  A  ISO:  Munoy  Tract. 
Engine  Co.  v.  Green,  143  Pa.  269. 
13  A  747:  Greer  v.  Chartiers  R.  Co.. 
96  Pa.  891.  42  AmD  648;  Bucher  v. 
Dillsburg,  etc.,  R.  Co.,  76  Pa.  306 : 
Pittsburgh,  etc.,  R.  Oo.  v.  Graham. 
36  Pa  77;  Strasburg  R.  Co.  v. 
Echternacht.  21  Pa.  220,  60  AmD 
49;  South  West  Pennsylvania  Fair 
Assoc.    V.    Greer,   11   Pa.   Super.    108. 

S.  C. — Charlotte,  etc.,  R.  Co.  v. 
Blakely,  34  S.  C.  L.  245. 

Tex. — Kelley  v.  Collier,  11  Tex. 
Civ.   A.    353,    82    SW   488. 

Va. — Stuart  v.  Valley  R.  Co.,  88 
Oratt.   (73  Va.)   146. 

Wash. — Silvlan  v.  Benson,  88 
Wash.   271,   146   P  176. 

W.  Va. — ^West  End  Real  Est.  Co. 
V.   Nash,  61   W.  Va.   341,  41   SB   182. 

Wis. — Gilman  v.  Gross,  97  Wis. 
224,  72  NW  885. 

Bng.— Thames  Tunnel  Co.  v.  Shel- 
don, 6  B.  &  C.  841,  18  ECL  161,  108 
Reprint    477. 

(3an. — Ottawa  Dairy  Co.  v.  Sorley. 
34  Can.  8.  C  608,  24  CanLTOccNotes 
202;  Magog  Textile,  etc.,  Co.  v. 
Price,  14  Can.  S.  C.  664;  Cote  v. 
Stadacona  Ins.  Co.,  6  (TMi.  S.  C  193: 
Siniker  v.   Brans,   7  BastLR   560. 

Man. — ^Kruger  v.  Harwood.  16  Man. 
433,    4    WestLR    401;    In    re    Bishop 


For  laMr  saM«ra«v«lopia«sto  and  ehaaCM  in  the  law  see  cumalative  Annptatlons,  same  title,  page  and  note  nnmbsK. 


§§  762-763] 


CORPORATIONS 


[14  0.  J.]    511 


subscriber  a  stockholder  in  respeet  to  that  number 
of  ahaies,  bo  as  to  give  him  all  the  rights  and 
impose  np)on  him  all  the  liabilities  arising  from  such 
relation,  subject  to  any  valid  conditions  contained 
in  the  subscription  paper  and  to  those  imposed  by 
the  charter  and  the  general  law.**  The  act  of  sub- 
scribing for  a  stated  number  of  shares  fixes  the 
liability  of  the  subscriber  to  ereditors  of  the  cor- 


poration as  a  stockholder,  althongh  he  has  not  paid 
into  the  treasury  of  the  corporation  any  part  of  his 
subscription,  or  done  any  act  whatever  in  his  char- 
acter as  a  stockholder.""  ' 

[$  763]  2.  What  Law  OoToms.  As  a  general 
rule  the  formation  and  validity  of  a  contract  of  sub- 
scription is  determined  by  the  laws  of  the  state  or 
country  in  which  the  corporation  is  created.^" 


Engraving,    etc,    Co.,    i    Man.    429; 
Allan    T.    Gordon,    1    Man.    132. 

N.  S. — In  ro  victor  Woofl  Works, 
Ltd..  43  N.  S.  168:  Halifax  Carette 
Co.  V.  Molr.  28  N.  S.  45;  Halifax  St. 
Cbrette  Co.  v.  McManus,  27  N.  S.  173. 

Ont. — Re  Modem  House  Mfg.  Co., 
28  Ont.  Li.  237;  Canadian  DruKglsts' 
Syndicate,  Ltd.  v.  Thompson,  24  Ont 
LR  108,  19  OntWR  401.  2  OntWN 
1213;  In  re  Niplsslng  Planing  Mills, 
Ltd.,  18  Ont.  L.  80,  13  OntWR  860; 
In  re  Publishers'  Syndicate,  S  Ont. 
U  652,  1  OntWR  142,  22  CanLTOcc 
Notes  182;  Patterson  v.  Turner,  3 
Ont.  L.  378.  1  OntWR  82,  22  CanLT 
OccNotes  163;  Matter  of  London 
Speaker  Printing  Co./  16  Ont.  A.  608; 
Tilsonburg  Agricultural  Mfg.  Co.  t. 
Goodrich,  8  Ont.  666:  ^ngsto^i  St. 
R.  Co.  V.  Foster,  44  U.  C.  Q-  B.  662; 
Osier  y.  Bowell,  43  U.  C.  Q.  B.  40; 
BulUvant  v.  Manning,  41  U.  C.  Q.  B. 
617:  Hodglns  v.  O'Hara,  22  CanLT 
OccNotes  29  [ad  22  CanLTOocNotes 
133]. 

Que. — ^Duclo*  V.  Bllodeau,  47  Que. 
Super.  206;  Consumers  Cordage  Co., 
Ltd.   ▼.   Molson,   2   DomLR   451. 

"The  same  legal  principles  govern 
with  regard  to  the  elements  of  a 
contract  for  the  sale  of  stock,  as 
apply  In  the  case  of  contracts  gen- 
erally." Wheeler  y.  Ocker,  etc.,  Mfg. 
Co..  162  Mich.   204,   210,  127  NW  832. 

68.  U.  S. — Sanger  v.  Upton,  91 
TJ.  8.  66,  28  L.  ed.  220;  Upton  v. 
Tribilcock,  91  U.  S.  46,  23  L.  ed.  203: 
Campbell  v.  American  Alklli  Co.,  126 
Fed.  207,  61  CCA  817;  McNaught  y. 
Fisher.    96    Fed.    168,    37    CCA    438. 

Ala. — Beene  y.  Cahawba,  etc.,  R. 
Co.,  3  Ala.  660;  Selma,  etc.,  R.  Co. 
y.  Tipton.   6   Ala.    787,    39    AmD   844. 

Ark. — Snodgrass  v.  Zander,  106 
Ark.  462.  164  SW  212. 

Cal. — Auburn  Opera  House,  etc., 
Assoc  V.  Hill,  lis  Cal.  382,  45  P 
696;  San  Joaquin  Land,  etc.,  Co.  v. 
Beecher.    101    Cal.    70,    36    P    349. 

Conn. — Danbury  R.  Co.  y.  Wilson, 
22  Conn.  436;  Hartford,  etc.,  R.  Co. 
V.  Kennedy,  12  Conn.  499;  United  Soc. 
T.  New  Haven  Eagle  Bank,  7  Conn. 
466. 

Ga. — Branch  v.  Augusta  Glass 
Wcrks,  96  Gs.  573,  28  SB  128. 

111. — ^Whltsltt  V.  Pre-emption  Pres- 
byterian Church,  110  111.  126;  Stone 
V.  Great  Western  Oil  Co.,  41  111.  85; 
Qriswold  y.  Peoria  Univ.,  26  111.  41, 
79  AmD  861;  Tonlca,  etc.,  R.  Co.  v. 
UcNeely.  21  111.  71;  Cross,  v.  Pinck- 
neyvllle  Mill  Co.,  17  111.  54:  Klein 
y.  Alton,  etc.,  R.  Co..  13  III.  614; 
Newmann  v.  Sexton,  166  111.  A.  617. 

Ind. — Heaston  v.  R.  Co.,  16  Ind. 
276,  79  AmD  430. 

Iowa. — Rutenbeck  v.  Hohn,  148 
Iowa  13,  121  NW  698,  136  AmSR  721: 
Nulton  y.  Clayton,  64  Iowa  426,  6 
NW  685,  37  AmSR  213. 

Kan. — McOormlck  v.  Great  B»nd 
Gas,  etc,  Co..  48  Kan.  614,'  29  P 
1147. 

Ky. — Chicago  Bldg.,  etc.,  Co.  v. 
Peterson,  188  Ky.  696,  118  SW  884; 
Bullock  v.  Falmouth,  etc..  Tump.  Co., 
8S  Ky.  184,  8  SW  129,  8  KyL  835; 
Gill  v.  Kentucky,  etc^  Gold,  etc., 
Mln.  Co..  7  Bush  636;  North  y.  Irvln 
Tump.  Road,  6  Ky.  Op.  307;  Bogy 
V.  Kirksvllle  Tump.  Road  Co.,  3  Ky. 
Op.    166. 

La. — CucuUu  V.  Union  Ins.  Co.,  2 
Rob.    678. 

He. — ^Tork,  etc.,  R.  Co.  v.  Pratt.  40 
Ua  447;  Penobscot,  etc.,  R.  Co.  y. 
Dummer,  40  Me.  172,  63  AmD  664: 
Penobacot,  etc.,  R.  Co.  v.  Dunn,  89 
Me.  687;  Buckfleld  Branch  R.  Co.  v. 
Irish,  39  Me.  44;  Kenneboc,  etc.,  R. 
Co.  y.  Palmer.  34  Me.  368;  Bangor 
Brtdge  Ca  V.  McMahon,  10  Ue.  478. 


Mass. — Bridgeport  Window  Hard- 
ware Co.  y.  Osborne.  222  Mass.  617, 
111  NS  364;  Athol  Music  Hall  Co.  v. 
Carey,  116  Mass.  471;  Brigham  v. 
Mead,  10  Allen  245-  City  Hotel  y. 
Dickinson,  6  Gray  686;  Glass  Co..  v, 
Dewey,   16  Mass.   94,   8   AmD  128. 

Mich. — Peninsular  R.  Co.  v.  Dun- 
can, 28  Mich.  130:  Dexter,  etc.,  Plank- 
Road    Co.    v.    Miller<L    8    Mich.    91. 

Mlnn.-^Walter  A,  Wood  Harvester 
Co.  V.  Robbins,  56  Minn.  48,  67  NW 
317;  Minneapolis  Threshing  Mach. 
Co.  y.  Davis,  40  Minn.  110,  41  NW 
1026,    12    AmSR    701.    3    LRA'  796. 

Miss. — Saffold  V.  Barnes,  89  Miss. 
399;  Thlgpen  v.  Mississippi  Cent.  R. 
Co.,  82  Miss.  847;  Payne  y.  Bullard, 
23  Miss.  88,  66  AmD  74;  Smith  v. 
Natchex  Steamboat  Co.,  2  Miss,  479. 

Mo. — State  v.  Reynolds,  268  Mo. 
210,  186  mr  1067;  De  Givervllle  Land 
Co.  y.  Thompson,  190  Mo.  A.  682,  176 
SW  409,  411  [quot  Cye];  Louisiana 
Purchase  Bzposltion  Co.  y.  Schnur- 
macher,  151  Mo.  A.  601.  132  SW  326, 
160  Mo.  A.  611,  140  SW  1198;  Busi- 
ness Men's  Assoc,  v.  Williams,  137 
Mo.  A.  676,  119  SW  439;  Shelby 
County  R.  Co.  v.  Crow,  137  Mo.  A. 
461,  119  SW  436,  437  [olt  Cyc);  Joy 
y.  Manlon,  28  Mo.  A.  68:  Haskell  v. 
Sells,  14  Mo.  A.  91;  dickering  v. 
Templeton,     2    Mo.    A.     424. 

Nebr. — Security  State  Bank  v. 
Raine,  81  Nebr.  617,  48  NW  262. 

N.  H. — Manchester  St.  R.  Co.  v. 
Williams,  71  N.  H.  812,  62  A  461; 
Anderson  v.  Scott,  70  N.  H.  634,  49 
A  668;  North  Wood  Union  Shoe  Co. 
v.  Pray,  67  N.  H.  436,  82  A  770: 
Ashuelot  Boot,  etc.,  Co.  v.  Holt,  66 
N.  H.  548;  Melyln  v.  Holtt,  52  N.  H. 
61. 

N.  T. — ^LowvlUe,  etc,  R.  Co.  ▼. 
Elliott,  196  N.  T.  646,  89  NB  1104  [aft 
116  App.  Dlv.  884,  101  NTS  8281; 
Buffalo,  etc.,  R.  Oo.  v.  GlSord,  87  N. 
T.  294;  Dayton  v.  Borst,  31  N.  Y. 
435;  Seymour  v.  Sturgess.  26  N.  T. 
134;  Burr  v.  Wilcox.  22  N.  T.  661; 
Rensselaer,  etc..  Plank  Road  Co.  v. 
Barton,  16  N.  T.  457  note;  Lake 
Ontario,  etc.,  R.  Co.  y.  Mason,  16  N. 
Y.  461;  Buffalo,  etc.,  R.  Co.  v.  Dudley, 
14  N.  Y.  338;  Buffalo,  etc.,  R.  Co.  v. 
Clark,  22  Hun  259  raff  87  N.  Y.  294, 
6321;  Strong  y.  Wheaton,  38  Barb. 
616;  Battershall  v.  Davis,  81  Barb. 
S2S-  Church  v.  Brown,  29  Barb.  336, 
17  HowPr  287;  Ogdensburg,  etc.,  R. 
Co.  v.  Frost,  21  Barb.  641;  Pough- 
keepsie  Plank  Road  Co.  v.  Griflln,  21 
Barb.  464  [rev  on  other  grounds  24 
N.  Y.  1601;  Troy,  etc.,  R.  Co.  v.  Tib- 
bits,  18  Barb.  297;  Ft.  Kdward,  etc.. 
Plank  Road  Co.  y.  Payne,  17  Barb. 
667  [rev  on  other  grounds  16  N.  Y. 
6881;  Northern  R.  Co.  v.  Miller,  10 
Barb.  260;  Palmer  v.  Lawrence,  6 
N.  Y.  Super.  161  [aff  6  N.  Y.  889]; 
Hartford,  etc.,  R.  Co.  v.  Croewell,  S 
Hill  383,  40  AmD  854;  Spear  v.  Craw- 
ford. 14  Wend.  20.  28  AmD  613; 
Dutchess'  Cotton  Manufactory  y. 
Davis,  14  Johns.  238,  7  AmD  469; 
Highland  Turnpike  Co.  v.  McKean, 
11  Johns.  98;  Goshen,  etc,  Tump. 
Road  Co.  y.  Hurtin,  9  Johns.  217,  6 
AmD  273;  Union  Turnpike  Road  Co. 
V.  Jenkins,  1  Cal.  881,  Col.  &  C.  Cas. 
264;  Sagory  v.  Dubois,  8  Sandf.  Ch. 
466. 

Or. — Shlpman  v.  Portland  Constr. 
Co.,  64  Or.   1,  128  P  989. 

Pa. — McDowell  v.  Lindsay,  213  Pa. 
691,  63  A  130;  Merrimac  Mln.  Co.  v. 
Levy,  64  Pa.  227,  93  AmD  697; 
Jeannette  Bottle  Works  v.  Schall,  18 
Pa  Super.  96;  Steamship  Cq.  v. 
Murphy,  6  Phlla.  224. 

S.  D. — Bge  y.  CentervUle  Tel. 
Bxch.  Co.,  38  S.  D.  648.  147  NW  70; 
Clapp  V.  out  Eldge  Cons.  Mines  Co., 


33,8.  D.  128,  144  NW  721. 

Tenn. — E>Lst  Tennessee,  etc.,  R.  Co. 
V.  Gammon,  6  Sneed  667. 

Tex. — Cope  v.  Pltser,  (Civ.  A.)  166 
SW  447;  Steely  v.  Texas  Impr.  Co.. 
66  Tex.  Civ.  A.  463,  484,  119  SW  319 
[clt  Cyc]. 

Utah. — Utah  Hotel  Co.  v.  Madsen, 
43  Utah  285,  134  P  577,  680  [quot 
Cycl. 

Vt. — Connecticut,  etc..  Rivers  Co. 
v.  Bailey,  24  Vt.  466,  68  AmD  181. 

W.  Va.— Klmmlns  y.  Wilson,  8  W. 
Va.  584. 

Wis. — Southwestern  Slate  Co.  v. 
Stephens,  139  Wis.  616,  120  NW  408, 
131  AmSR  1074,  29  LRANS  92. 

Bng. — In  re  Crown  Lease  Proprie- 
tary Co.,  14   T.  L.  R.   47. 

B.  C. — ^Anglo-American  Lumber  Co. 
V.  McLellan,  14  B.  C.  93. 

N.  S. — Acadia  Loan  Corp.  v.  Went- 
worth,  40  N.   S.   525. 

Ont. — In  re  Farmers'  Bank,  36  Ont. 
L.  470,  9  OntWN  408;  In  re  Gramm 
Motor  Truck  Co.,  35  Ont.'  L.  224,  9 
OntWN  321;  Buff  Pressed  Brick  Co. 
y.  Ford,  83  Ont  L.  264,  8  OntWN  68; 
Re  Zoological,  etc.,  Soc,  17  Ont.  331 
[app  allowed  16  Ont.  A.  648];  In  re 
Queen  City  Refining  Co.,  10  Ont,  264; 
Re  Standard  F.  Ins.  Co.,  1  Ont.  204; 
Modem  Bedstead  Co.  v,  Tobin,  12 
OntWR  22;  McDowell  v.  Miacklem,  4 
OntWR  482. 

Que. — Bergeron  v.  La  Compagnie 
de  Jonquiere,  22  Que.  K.  B.  341; 
Robert  v.  Banque  des  Cantons  de 
I'Bst,  17  Que.  K.  B.  167;  Cement 
Products  Co.  V.  Forget,  46  Que.  Su- 
per. 851. 

Sask. — Albert  Impr.  Co.  y.  Per- 
verett,  17  DomLR  314,  27  WestLR 
801,  6  WestWkly  709. 

[a1  "Bona  flde  subsotlber.''— One 
signing  a  stock  subscription  contract 
Is  a  "bona  fide  subscriber"  within 
Const,  art  12  I  6,  prohibiting  the 
Issuance  of  stock  except  to  bona  flde 
subscribers.  Utah  Hotel  Co.  v.  Mad- 
sen,  43  Utah  285,  134  P  677. 

[b]  inuUnrzltiBf  agreamenta  un. 
del  BngUalk  praonce  see  Electric 
Welding  Co.  y.  Prince,  195  Mass.  242, 
81  NE  306  (where  an  English  corpo- 
ration was  involved);  Hllder  v. 
Dexter,  [19021  A.  C.  474;  Barrow  ▼. 
Parlnga  Mines,  Ltd.,  [19091  2  Ch. 
668;  Booth  v.  New  Afrikander  Gold 
Mln.  Co.,  Ltd.,  [19031  1  Ch.  296;  Bur> 
rows  V.  Matabele  (xold  Reefs,  etc., 
Co.,  Ltd.,  [1901]  2  Ch.  28;  Bqyer  v. 
Edwardes,  18  T.  L.  R.  3  [aff  17  T.  K 
R.    16];    In   re   Gutta  Percha  Corp., 

15  T.  L.  R.  188;  Sydney  Harbour 
Collieries,  Ltd.  v.  Grey,  14  T.  L.  B. 
373. 

Parttcular  modea  and  forma  of 
•nlmoTlptloa  see  infra  {  778  et  sen. 

M.  Hughes  Mfg.,  etc.,  Co.  v.  Wil- 
cox. 18  Cal.  A.  28,  108  P  871;  Spear 
y.  Crawford,  14  Wend.  (N.  Y.)  20,  28 
AmD  618;  Utah  Hotel  Co.  v.  Madsen, 
43  Utab  285,  134  P  677,  680  [quot 
Cyc]-  Re  Standard  Ins.  Co.,  7  Ont. 
448;  Re  Zoological,  etc.,  Soc,  17  Ont. 
331    [app   allowed   on   other   grounds 

16  Ont.  A.  543]. 

XiaHUtr  of  anbaozllMr  to  etadltora 
see  Infra  XII,  D. 

70.  Electric  Welding  Co.  v.  Prince. 
195  Mass.  242.  81  NE  306  (English 
corporation). 

[a]  niag*Hty. — An  agreement 
whereby  another  corporation  has 
subscribed  to  capital  stock  of  a  New 
Jersey  corporation,  made  and  exe- 
cuted In  New  York,  but  which  vio- 
lates L.  (1913)  c  18  (P.  L.  p  82). 
making  It  unlawful  for  a  corporation 
to  purchase  or  hold  stock  of  another 
corporation,  being  against  the  de- 
clared legislative  policy  of  New  Jer- 
Digitized  i 


512     [14  C.  J.] 


CORPORATIONS 


[§§  764-766 


[$  764]  3.  The  Foimation  of  the  Oontract— a. 
Where  Oorporation  Is  in  EziBtence.  When  a  cor- 
poration has  been  fully  organized  and  is  in  eziat- 
ence,  it  is  a  party  capable  of  contracting,  within 
the  powers  conferred  upon  it  by  its  charter,  just 
as  any  other  person  may  contract,  and  contracts  of 
subscription  to  its  capital  stock,  or  contracts  for  the 
sale  and  purchase  of  shares,  are  formed  precisely 
like  any  other  contracts,  by  an  offer  in  some  form 
on  the  part  of  the  corporation  ahd  acceptance  by 
the  subscriber  or  purchaser,  or  vice  versa,  resulting 
in  mutual  assent. 

[$  765]  b.  SnbscriptionB  and  Other  Aj^eements 
hefore  Incorporation — (1)  Doctrine  That  Subscrip- 
tion before  lacorporation  Creates  No  Liability.  It 
is  the  doctrine  of  some  of  the  cases''*  that  one  who 
signs  a  subscription  paper,  but  nothing  more, 
whereby  he  agrees  to  take  a  certain  number  of 
shares  in  a  corporation  thereafter  to  be  formed, 
does  not  become  a  stockholder  or  liable  as  a  sub- 
scriber even  after  the  corporation  is  formed,  and  the 
corporation  cannot  maintain  an  action  against  him 
on  the  subscription  paper  for  an  assessment  made 
on  the  shares. 

[$  766]  (2)  Prevailing  Bule  to  the  Oontraxy.   The 


doctrine  in  the  preceding  section,  however,  is  con- 
trary to  the  overwhelming  weight  of  authority  when 
the  subscription  is  intended,  not  merely  as  an  agree^ 
ment  to  subscribe  in  the  future,^*  hut  as  a  present 
subscription  to  be  mutually  binding  upon  the  par- 
ties thereto  prior  to  incorporation,  and  as  a  promise 
to  the  corporation  to  be  accepted  and  enforced  by 
it  when  form^.'*  Speaking  generally,  and  exclud- 
ing cases  in  which  the  statute  under  which  the  cor- 
poration is  created  requires  subscriptions  to  be 
made  in  a  particular  modV*  the  prevailing  doctrine 
is  that  a  s\ibscription  to  stock  in  a  corporation  to 
be  formed,  or  a  subscription  agreement  signed  by 
several  persons,  by  which  each  presently  agrees  to 
subscribe  for  a  certain  number  of  shares  of  the 
stock  of  a  proposed  corporation,  when  accepted  by 
the  corporation  in  accordance  with  its  terms,  either 
expressly  or  impliedly,"  will  result  in  a  valid  and 
binding  contract  between  the  corporation  and  each 
subscriber  for  the  number  of  shares  subscribed  for 
by  him,  which  makes  him  a  stockholder  and  which 
may  be  enforced  against  him  by  the  corporation  or 
its  representative,  or  in  a  proper  case  by  or  for  the 
benefit  of  its  creditors."  The  subscription  paper 
may  be  informal,  yet,  aside  of  statutory  require- 


sey,  will  not  be  enforced  there,  even 
though  It  may  be  enforceable  In  New 
York.  Park  Heights,  etc.,  Bridge  Co. 
V.  Brooks,  etc.,  Corp.,  (N.  J.)  94  A  83. 

Wliat  law  govema  oowrtmotlon  see 
Infra  (  799. 

71.  Cal. — ^Hugrhes  Mfg.,  etc.,  Co. 
V.  Wilcox,  IS  Cal.  A.  22,  108  P  871. 

Conn. — Danbury.  etc.,  .K.  Co.  v. 
Wilson,  22  Conn.  435;  Hartford,  etc., 
R.  Co.  V.  Kennedy,  12  Conn.  499,  606. 

Ind. — Miller  v.  Wild  Cat  Gravel 
Road  Co..  62  Ind.  61. 

Ky. — Instone  v.  Frankfort  Bridge 
Co.,  2  Bibb  676.  5  AmD  638. 

Md. — Taggart  v.  Western  Maryland 
R.  Co.,  24  Md.  EG3.  89  AmD  760. 

Mass. — City  Hotel  v.  Dickinson,  6 
Gray  586. 

Minn. — ^Walter  A.  Wood  Harvester 
Co.  V.  Robbins,  66  Minn.  48,  67  NW 
317. 

Miss. — ^Payne  v.  Bullard,  28  Miss, 
88,  56  AmD  74. 

Mo. — North  Missouri  R.  Co.  v.  Mil- 
ler. 31  Mo.  19. 

K.  T. — Spear  v.  Crawford.  14 
Wend.  20,  28  AmD  618. 

Pa. — Bole  v.  Fulton,  233  Pa.  609, 
82  A  947;  Greer  v.  Chartlers  R.  Co., 
96  Pa.  391,  42  AmR  648;  McClure  v. 
Peoples'  Freight  R.  Co.,  90  Pa.  269; 
Pittsburgh,  etc.,  R.  Co.  v.  Graham, 
36  Pa.  77;  Keystone  Wrapping  Mach. 
Co.  V.  Bromeler,  42  Pa.  Super.  384. 

Va. — Stuart  v.  Valley  R.  Co.,  32 
Gratt.   (73  Va.)  146. 

Wis. — Southwestern  Slate  Co.  v. 
Stephens.  139  Wis.  616.  120  NW  408, 
131  AmSR   1074,   29   LRANS   92. 

Can. — Ottawa  v.  Sorley,  34  Can.  S. 
C.  608,  24  CanLTOccNotes  202. 

B.  C. — Graham  Island  Collieries  v. 
MoLeod.  19  B.  C.  114.  16  DoraI.,R  281, 
27  WestLR  227,  6  WestWkly  164; 
Anglo-American.  Lumber  Co.  v.  Mc- 
Lellan,  14  B.  C.  93  (when  defendant 
became  the  owner  of  shares  by  sign- 
ing an  application  therefor  and  deliv- 
ery of  his  note). 

N.  B. — European,  etc.,  R.  Co.  v. 
McT.,eod,  16  N.  B.  8. 

N.  S. — ^Acadia  Loan  Corp.  v.  Went- 
worth,  40  N.  S.  526. 

Ont. — Port  Hope  Brewing,  etc.,  Co. 
V.  Cavanagh,  8  OntWR  986,  10  Ont 
WR  531;  BulUvant  v.  Manning,  41 
U.  C.  Q.  B.  517. 

Que. — Cement  Products  Co.  v.  For- 
get,  46  Que.   Super.   351. 

[al  Offer  and  aee«ptaae«.^(l) 
Thus,  If  a  corporation  opens  sub- 
scription books  or  otherwise  solicits 
subscriptions,  and  a  person  sub- 
scribes for  shares,  he  makes  an  olTer 
to   the  corporation   to   take  and  pay 


for  the  stated  number  of  shares,  and 
when  the  subscription  Is  accepted  by 
the  corporation.  It  becomes  a  mu- 
tually binding  contract.  North  Mis- 
souri R.  Co.  V.  Miller,  31  Mo.  19; 
Keystone  Wrapping  Mach.  (3o.  v.  Bro- 
meler. 42  Pa.  Super.  384;  and  other 
cases  supra  this  note.  (2)  Oi^  the  so- 
licitation of  subscriptions  ra'ay  be  a 
general  or  particular  otter  by  the 
corporation,  so  that  a  subscription  In 
accordance  with  the  otter  will  be  an 
acceptance  and  result  In  a  binding 
contract  without  further  assent  on 
the  part  of  the  corporation.  Hughes 
Mfg.,  etc.,  Co.  V.  Wilcox,  18  Cal.  A. 
22,  108  P  871;  Spear  v.  Crawford,  14 
Wend.  (N.  Y.)  20,  28  AmD  513;  Greer 
V.  Chartlers  R.  Co.,  96  Fa.  891,  42 
AmR  548;  European,  etc.,  R.  Co.  v. 
McLeod,  16  N.  B.  3;  Acadia  Loan 
Corp.  V.  Wentworth,  40  N.  S.  B2B. 
(3)  This  proposition  is  illustrated  by 
a  case  In  which  the  plalntift  corpo- 
ration had  opened  books  for  sub- 
scriptions, and  placed  one  of  them 
in  defendant's  hands  for  solicitation 
of  subscriptions,  and  defendant  had 
entered  his  own  name  on  the  book  as 
a  subscriber,  and  kept  the  book  for 
six  months  without  attempting  to 
withdraw  his  name,  and  had  then  cut 
his  name  out  and  returned  the  book 
to  plaintm,  claiming  that  he  had  a 
right  to  withdraw  at  any  time  before 
he  returned  the  book.  It  was  held 
that  the  contract  of  subscription 
was  binding  upon  him,  because  the 
company.  In  soliciting  subscriptions, 
"made  a  continuing  otter  which  be- 
came an  agreement  with  each  accept- 
ant  for  the  number  of  shares  for 
which  he  •  subscribed.".  Greer  v. 
Chartlers  R.  Co.,  supra.  (4)  Where 
an  application  was  made  by  the 
agent  of  a  company  to  W  to  subscribe 
for  shares  In  the  company,  and  W 
agreed  with  the  company  to  take 
shares  and  pay  the  calls  thereon,  the 
transaction  was  complete,  and  W 
thus  became  a  shareholder,  although 
no  shares  were  formally  allotted  to 
hlra  and  no  notice  of  allotment  was 
given  to  him.  Acadia  Loan  Corp.  v. 
Wentworth,  supra.  (5)  So.  where  a 
corporation  otters  to  sell  unsub- 
scribed stock  at  a  stipulated  figure, 
an  acceptance  makes  a  binding  con- 
tract, subject  to  repudiation  by  the 
purchaser  for  breach  by  the  corpora- 
tion of  a  condition  subsequent,  and 
there  need  be  no  acceptance  of  the 
acceptance.  Southwestern  Slate  Co. 
V.  Stephens.  139  Wis.  616,  120  NW 
408,  131  AmBR  1074,  29  LRANS  92. 
(6)   Necessity  for  and  sufficiency  of 


acceptance  see  Infra  (  771  et  seq. 

Cb]  SnlisoTlptloa  anA  yayimut  of 
AspoBlt. — A  subscription  for  a  stated 
number  of  shares,  accompanied  with 
a  payment  of  the  deposit  required  by 
the  charter  or  governing  statute, 
makes  the  subscriber  'a.  shareholder 
in  respect  of  that  number  of  shares. 
Payne  v.  Bullard,  28  Miss.  88,  66 
AmD  74:  Hayne  v.  Beauchamp,  it 
Miss.  616. 

79.  AbandoneA  in  soma  Jnxisdle- 
tlons  In  the  later  ombs  see  cases  in 
particular  jurisdictions  infra  i  766. 

73.  Fanning  v.  Hlbernla  Ins.  Co., 
37  Oh.  St.  339,  41  AmR  617;  Dayton, 
etc..  Tump.  Co.  v.  Coy,  13  Oh.  St. 
84;  McClure  v.  Peoples'  Freight  Co.. 
90  Pa.  269;  Hedge's  App.,  68  Pa.  278; 
Strasburg  R.  Co.  v.  Echtemacht,  21 
Pa.  220,  60  AmD  49. 

74.  AffreMaent  or  promlsa  to  snl*. 
•orlbe  In  future  see  infra  f  780. 

75.  See  cases  infra  note  ^S. 

76.  See  infra  i   778. 

77.  VecesBltr  and  snlBalenoy  of 
aooaptaaoa  see  Infra  {}  771,   774. 

Xsvocatlon  or  wltbdxswal  of  oSas 
see  infra  9  783. 

X«pa*  of  offas  iMfore  aooaptanoa 
see  infra  (  784. 

78.  U.  S.— McNfeught  V.  Fisher,  98 
Fed.  168,  37  CCA  438. 

Ala. — Planters',  etc..  Independent 
Packet  Co.  v.  Webb,  166  Ala.  651.  4S 
S  977,  16  AnnC^aa  629;  Planters',  etc. 
Independent  Packet  Co.  v.  Webb,  144 
Ala.  666.  39  S  662:  Selma,  etc.,  R.  <». 
V.  Tipton.   5  Ala.  787.  39  AmD  344. 

Ark. — Snodgrass  v.  Zander,  106 
Ark.  462,  154  SW  212.  214  [quot  Cyc]. 

Cal. — Horseshoe  Pier  Amusement 
Co.  v.  Sibley,  157  Cal.  442,  108  P  808; 
Auburn  Opera  House,  etc..  Assoc,  v. 
Hill,  113  Cal.  382.  45  P  695,  32  P  587: 
San  Joaquin  Land,  etc.,  Co.  v.  Beecher, 
101  Cal.  70,  35  P  349;  San  Joaquin 
Land,  etc.,  Co.  v.  West.  94  Cal.  399, 
29  P  786;  Marysvllle  Electric  Light, 
etc.,  Co.  v.  Johnson,  93  Cal.  638.  29  P 
126,  27  AmSR  215;  Mahan  v.  Wood, 
44  Cal.  462;  Pennsylvania  Ferrochem 
Co.  v.  Danztger,  23  Cal.  A.  584,  138  P 
966. 

Conn. — Danbury,  etc.,  R.  Co.  v. 
Wilson,  22  Conn.  436. 

D.  C. — Glenn  v.  Busey,  16  D.  C 
233 

Qa.. — ^Branch  v.  Augusta  Glass 
Works.  95  Ga.  578,  28  SE  128;  Mid- 
land City  Hotel  Co.  V.  Gibson,  11 
Oa.  A.  829.  76  SE  600. 

111.— Richelieu  Hotel  Co.  v.  Inter- 
national Military  Encampment  Co.. 
140  111.  248,  29  NE  1044,  33  AmSR 
234;  Whitsitt  v.  Pre-emption  Presby- 


For  later  owm«,  developments  and  eluuic«a  in  the  law  see  cumulative  Annotations,  same  title,  pwe  and  note  number. 
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ments,  if  the  intent  of  the  subscription  ean  be  col- 
lected from  it,  as  where  it  states'  the  names  and 
residences  of  the  stockholders,  and  the  number  of 
shares  taken  by  each,  it  constitutes  a  subscription 
to  shares  of  the  forthcoming  corporation,  and  the 
eorporation  may  maintain  actions  on  it  against  the 
sixers."  Before  the  corporation  is  formed,  the 
sabscriptions,  as  we  shall  see,  are  not  binding  at 


common  law  as  between  the  Bubscribers  and  the  pro- 
posed corporation,  for  there  is  no  consideration  or 
mutuality;  and,  besides  this,  the  other  party  to  the 
contract,  the  corporation,  is  not  yet  in  existence;"* 
but  tlie  formation  of  the  corporation  and  express 
or  implied  acceptance  of  the  subscriptions  by  it 
supply  the  element  of  consideration  and  the  other 
party,  and  render  them  binding.*^ 


terlan  Church,  110  111.  126;  JohnBton 
T.  EwinK  Female  Univ..  tS  111.  518; 
Griswold  V.  Peoria  Univ..  26  111.  41. 
~%  AmD  S81;  Tonlca.  etc.,  R.  Co.  v. 
McNeely,  21  111.  71;  Cross  v.  Plnck- 
jn-yville  MUl  Co..  17  III.  64;  Pox  v. 
Produce  Cold  Storage  Bxch.,  192  III. 
A.  301. 

Ind. — ^Johnson  v.  Wabash,  etc.. 
Plank-road  Co..  16  Ind.  S89;  New  Al- 
bany, etc.,  R.  Co.  V.  McCormlck,  10 
Ind.  499.  71  AmD  $37. 

Iowa. — Rutenbeck  v.  Hohn.  148 
Iowa  IS.  121  NW  898,  136  AmSR 
731;  Nulton  v.  Clayton,  64  Iowa  425. 
S  XW  686.  87  AmR  213;  Waukon, 
elc.  R.  Co.  V.  Dwyer,  49  Iowa  121. 

Kan. — McCorralck  v.  Great  Bend 
r,as.  etc.,  Co..  48  Kan.  614,  29  P 
1147. 

Ky. — Stone  T.  Montlcello  Conatr. 
Co..  135  Ky.  659.  117  SW  869,  40 
LRANS  978.  21  AnnCas  640;  Chicago 
B!dg.,  etc..  Co.  V.  Peterson,  133  Ky. 
596.  118  SW  384;  Bullock  v.  Fal- 
mouth, etc.,  Turnp.  Co..  85  Ky.  184, 
3  SW  129,  8  KyL  836;  Lackey  v. 
Richmond,  etc..  Tump.  Road  Co.,  17 
.B.  Mon.  43;  Wight  v.  Shelby  R.  Co.. 
16  B.  Mon.  4.  63  AmD  522;  Instone 
V.  Frankfort  Bridge  Co..  2  Bibb  676. 
S  AmD  638:  Chick  v.  Randall  Grain 
Separator  Co.,  3  KyL  S37,  11  Ky..Op. 
435. 

Me. — Penobscot  R.  Co.  v.  White, 
41  Me.  612,  66  AmD  257:  Penobscot 
R.  Co.  V.  Dummer.  40  Me.  172.-  63 
AmD  664;  Chaffln  v.  Cummlngs,  37 
Me.  76;  Kennebec  etc.,  R.  Co.  v.  Pal- 
mer. 34   Me.   366. 

Md. — Hughes  v.  Washington  Coun- 
ty Antlfetam  Mfg.  Co.,  34  Md.  316; 
Taggart  v.  Western  Maryland  R.  Co., 
24  Md.    563,    89   AmD   760. 

Mass. — Athol  Music  Hall  Co.  v. 
Carey,  116  Mass.  471;  Thompson  v. 
Page.  1  Mete.   E65. 

Mich. — Detroit  International  Fair, 
«ta.  Assoc.  V.  Walker,  83  Mich.  386. 
47  KW  338;  Michigan  Midland,  etc., 
R.  Co.  V.  Bacon,  33  Mich.  466;  Pen- 
insula R.  Co.  V.  Duncan,  28  Mich. 
130. 

Minn. — ^Thorpe  v.  Pennock  Mercan- 
tile Co.,  99  Minn.  22,  108  NW  940,  9 
AnnCas  229;  Walter  A.  Woods  Har- 
fester  Co.  v.  Robblns,  56  Minn.  48, 
57  NW  317;  Minneapolis  Threshing 
Mach.  Co.  V.  Davis.  40  Minn.  110,  41 
NW  1026.  12  AmSR  701,  3  LRA  796; 
Red  Wing  Hotel  Co.  v.  Frledrlch,  26 
Minn.    112.    1   NW   827. 

Miss. — Thigpen  v.  Mississippi  Cent. 
R.  Co..   32  Miss.  347. 

Mo. — State  t.  Reynolds.  268  Mo. 
210.  186  SW  1057:  Schaeffer  v.  Mis- 
souri Home  Ins.  Co..  46  Mo.  248;  De 
<5ivervllle  Land  Co.  v.  Thompson,  190 
Mo.  A.  682,  176  SW  409;  Palais  du 
Costume  Co.  v.  Beach,  163  Mo.  A. 
499,  143  SW  852;  Louisiana  Purchase 
Exposition  Co.  V.  Schnurmacher,  151 
Mo.  A.  601,  132  SW  326,  180  Mo.  A. 
611.  140  SW  1198;  Business  Men's 
Assoc  V.  Williams,  187  Mo.  A.  576, 
119  SW  439;  Shelby  County  R.  Co.  v. 
Crow.  137  Mo.  A.  461,  119  SW  435; 
Haskell  v.  Sells.  14  Mo.  A.  91. 

Mont. — Deschamps  v.  Lolaelle,  60 
Mont.  665.  148  P  335;  Inter-MountaIn 
Pub.  Co.  V.  Jack.  6  Mont.  568,  6  P  20. 

Nebr. — Nebnaeka  Chlckory  Co.  y. 
Lednlcky.  79  Nebr.  587,  591,  113  NW 
245  [quot  Cyc];  Security  State  Bank 
▼.  Rafne,  31  Nebr.  517,  48  NW  262. 
„N.  H. — Ashuelot  Boot,  etc.,  Co.  v. 
Holt,  56  N.  H.  548;  Melvin  v.  Holtt, 
62  N.  H.  .61;  liOwe  v.  Connecticut, 
«tc..  R.  Co.,  45  N.  H.  370. 
.  N.  T. — ^Buffalo,  etc.,  R.  Co.  v.  Glf- 
ford.  87  N.  T.  294;  Burrall  v.  Bush- 


wlck  R.  Co„  76  N.  Y.  211;  Lake  On- 
tario, etc.,  R.  Co.  V.  Mason,  16  N.  Y. 
451;  BufCalo.  etc,  R.  Co.  v.  Dudley, 
14  N.  Y.  336;  Sanders  v.  Barnaby. 
166  App.  Dlv.  274.  161  NYS  580;  Lyell 
Ave.  Lumber  Co.  v.  Lighthouse,  137 
App.  Div.  422,  121  NYS  802;  Avon 
Springs  Sanitarium  Co.  v.  Weed,  119 
App.  Dlv.  560,  104  NYS  58  [rev  on 
other  grounds  189  N.  Y.  567  mem,  82 
NB  1123  mem];  Lowvllle,  etc.,  R. 
Co.  V.  Elliott,  116  App.  Dlv.  884,  101 
NYS  328  [afr  196  N.  Y.  645  mem.  89 
NE  1104  mem];  Yonkers  Gazette  Co. 
V.  Taylor.  30  App.  Div.  3S4,  61  NYS 
989,  6  NY  AnnCas  384;  Non-Electric 
Fibre  Mfg.  Co.  v.  Peabody,  21  App. 
Dlv.  247.  47  NYS  677;  BuSalo,  eta,  R. 
Co.  V.  Clark.  22  Hun  359  taff  87  N.  Y. 
294.  632];  Reformed  Protestant  Dutch 
Church  V.  Brown.  29  Barb.  336.  17 
HowPr  287  [ad  4  AbbDec  31.  24  How 
Pr  76];  Ogdensburgh.  etc.,  R.  Co.  v. 
Frose.  21  Barb.  541;  Poughkeepsle, 
etc..  Plank  Rpad  Co.  v.  Grlffln.  21 
Barb.  464  [rev  on  other  grounds  24 
N.  Y.  160];  Eastern  Plank  Road  Co. 
v.  Vaughan.  20  Barb.  155  [aff  14  N.  Y. 
646];  Troy,  etc.,  R.  Co.  v.  TIbblts,  18 
Barb.  297;  Ft.  Edward,  etc..  Plank 
Road  Co.  V.  Payne,  17  Barb.  667  [rev 
on  other  grounds  15  N.  Y.  683]; 
Hamilton,  etc..  Plank  Road  Co.  v. 
Rice,  7  Barb.  157;  Palmer  v.  Law- 
rence, 6  N.  Y.  Super.  161  [aff  6  N.  Y. 
389]:  Woods  Motor  Vehicle  Co.  v. 
Brady,  39  Misc.  79,  28  NYS  203  [aff 
90  App.  Dlv.  610,  85  NYS  1161  (rev 
on  other  grounds  181  N.  Y.  145,  73 
NE  674)];  'Spear  v.  Crawford.  14 
Wend.    20,    28  AmD   613. 

Oh. — Milford,  etc..  Tump.  Co.  v. 
Brush,  10  Oh.  Ill,  36  AmD  78. 

Or. — ^Nlckum  v.  Burckhardt,  30  Or. 
464.  47  P  788,  48  P  474,  60  AmSR 
822-  BalTdur  v.  Baker  City  Gas  Co.. 
27  Or.  300,  40  P  164;  Oregon  Cent  R. 
Co.  V.  Scoggin,  3  Or.  161. 

Pa.— Belfs  App..  115  Pa.  88.  8  A 
177,  H  AmSR  582;  McClure  V.  Peoples' 
FreJght  R.  Co.,  90  Pa.  269;  Shober  ▼. 
Lancaster  County  Park  Assoc,  68  Pa. 
429;  Hedge's  App.,  63  Pa.  273:  Edln- 
boro  Academy  v.  Robinson,  87  Pa. 
210,  78  AmD  421;  Garrett  v.  Philadel- 
phia Lawn  Mower  Co..  39  Pa.  Super. 
78;  Jeannette  Bottle  Works,  v.  Schall. 
13  Pa.  Super.  96;  South  West  Penn- 
sylvania Fair  Assoc.  11  Pa.  Super. 
103;  Hawthorn  Bottle  Co.  v.  Cribbs, 
39  Pa.  Co.  374,  375  [clt  Cyc];  Steam- 
ship Co.  v.  Murphy,  6  Phila.  224. 

S.  D. — Clapp  V.  Gilt  Edge  Cons. 
Mines  Co.,  33  S.  D.  123,  144  NW  721. 

Tenn. — East  Tennessee,  etc,  R.  Co. 
V.  Gammon,  5  Bneed  667;  Mobile, 
etc.,  R.  Co.  V.  Yandal,  6  Sneed  294; 
Qleaves  v.  Brick  Church  'Turnp.  Co., 
1  Sneed  491. 

Tex. — Belton  Compress  Co.  v. 
Saunders,  70  Tex.  699.  6  SW  134; 
Comanche  Cotton  Oil-  Co.  v.  Browne, 
99  Tex.  660.  92  SW  450  [rev  (Civ.  A.) 
90  SW  6281;  Com.  Bonding,  etc.,  Ins. 
Co.  V.  Meeks,  (Civ.  A.)  187  SW  681; 
Com.  Bonding,  etc.,  Ins.  Co.  v.  Hill, 
(Civ.  A.)  184  SW  247;  American 
Home  L.  Ins.  Co.  v.  Compere.  (Civ. 
A.)  169  SW  79;  McCord  v.  South- 
western Sundries  Co.,  (Civ.  A.)  168 
SW  226.  227  [clt  Cyc];  Blvins  v. 
Panhandle  Packing  Co..  (Civ.  A.)  140 
SW  523;  Steely  v.  Texas  Impr.  Co.. 
56  Tex.  Civ.  A.  463,  464,  119  SW  819 
[Clt  Cyc]. 

Utah.— Utah  Hotel  Co.  v.  Hadsen, 
43  Utah    285,    134   P  677. 

Vt.— Connecticut,  etc.,  Rivera  R. 
Co.  v.  Bailey,  24  Vt.  466,  68  AmD 
181. 

W.  Va.— Martin  ▼.  RotbweU,  81  W. 


Va.  681.  96  SB  189;  CHarksburg  Bd. 
Trade  Land  Co.  v.  Davis,  86  SE  929; 
Windsor  Hotel  Co.  v.  Schenk,  76  W. 
Va.  1,  84  SE  911;  Greenbrier  Indus- 
trial Exposition  V.  Rodes,  37  W.  Va. 
738,  17  SE  305;  Klmmlns  v.  Wilson, 
8  W.  Va.   684. 

N.  S.— Gourlle  v.  Chandler,  41  N. 
S.  341,  3  EastLR  46. 

Que. — Bergeron  v.  La  Compagnie 
De  Meubles  De  Jonqulere,  22  Que.  K. 
B.    841. 

And  see  supra  IS  753,  762. 
[a]  On  oonaolldation  of  aslattBr 
oompuilaB. — Where  three  exiating 
railroad  companies  wore  consoli- 
dated and  a  subscription  was  made 
after  the  agreement  for  consollda- 
datlon,  but  before  It  was  filed  In  the 
office  of  the  secretary  of  the  com- 
monwealth. It  was  held  that  the  fil- 
ing of  the  agreement  in  the  office  of 
the  secretary,  was  not  necessary  to 
validate  the  subscription.  McCfluro 
V.  Peoples'  Freight  R.  Co.,  90  Pa. 
269. 

Oroaa  ref«r«ieaa: 
Agreements  between  individuals  only 

see  infra  S   781. 
Agreements  or  promises  to  subscribe 

m  future  see  infra  {  780. 
Consideration     and     mutuality     see 

Infra  {  786  et  seq. 
Form  of  contract  and  mode  of  sub- 
scribing   see    Infra    9    775    et    seq. 
Incomplete    and    indefinite    subscrip- 
tion see  infra  I  779. 
Lapse  of  offer  see  Infra  i  784. 
Necessity  for,  and  sufficiency  of,  ac- 
ceptance see  Infra  {  771  et  seq. 
Revocation    or    withdrawal    of    offer 
see  infra  i  783. 

79.  Ark. — Snodgrass  v.  Zander, 
106  Ark.  462,  164  SW  212,  214  [quot 
Cyc]. 

Iowa. — Nulton  v.  Clayton,  64  Iowa 
426,  6  NW  686,  37  AmR  213. 

Ky. — Stone  v.  Montlcello  Constr. 
Co.,  135  Ky.  669,  117  SW  369,  40 
LRANS  978,  21  AnnCas  640;  Chicago 
Bldg,,  etc.,  Co.  V.  Peterson,  133  Ky. 
596.   118   SW  384. 

Mo. — Shelby  County  R.  Co.  ▼. 
Crow.  137  Mo.  A  461,  119  SW  435, 
437   [clt  Cyc]. 

Nebr. — Nebraska  CHilckory  CJo.  v. 
Lednlcky,  79  Nebr.  687.  591,  113  NW 
246    [quot  <5yc]. 

Vona  and  atoda  of  ■abaorlUaff  see 
Infra  (  776  et  seq. 

80.  See   Infra  J    786-795. 

81.  U.  S.— McNaugh  v.  Fisher,  9S 
Fed.   168,   37  CCA  438. 

Ala. — Knox  v.  Chlldersburg  Land 
Co.,   86  Ala.   180,   5  S  678. 

Cal. — ^Marysville  Electric  Light, 
etc.,  Co.  V.  Johnson,  93  Cal.  538,  29 
P  126.  27  AmSR  216. 

Conn. — Danbury,  etc,  R.  Co.  v. 
Wilson,   22   Ckmn.    436. 

111. — Richelieu  Hotel  <3o.  v.  Inter- 
national Military  Encampment  Co., 
140  111.  248.  29  NE  1044,  33  AmSR 
234;  Tonlca,  etc,  R.  Co.  v.  McNeely, 
21  in.  71. 

Iowa. — Nulton  v.  Clayton.  64  Iowa 
426.  6  NW  685.  37  AmR  213. 

Ky. — ^Bullock  v.  Fairmouth,  etc., 
Turnp.  Co.,  86  Ky.  184,  3  SW  129.  8 
KyL  835;  Instone  v.  Frankfort 
Bridge   Co.,    2   Bibb  676,   6  AmD  638. 

Me. — Penobscot  R.  Co.  v.  Dummer, 
40  Mc  172.  63  AmD  664;  Chaffln  v. 
Cummlngs.  87  Me.  76. 

Md. — Taggart  v.  Western  Mary- 
land R.  Co.,  24  Md.  663,  .89  AmD 
760.  ^ 

Mass. — Athol  Music  Hall  Co.  v. 
C!arey,  116  Mass.  471. 

Minn. — Minneapolis  Threshing 

Mach.  (30.  V.  Davis,  40  Minn.  110,  41 
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[i  767]  (3)  Signing  Articles  or  Oartificato  of 
Asaodation  or  Incorporation.  Speaking  generally 
again,  every  person  who  signs  the  articles  or  eer- 
t&cates  of  association  or  incorporation,  as  they 
are  called  in  America,  or  the  deed  of  settle'm^t, 
as  the  instrument  is  called  in  England,  agreeing 
at  the  same  time  to  take  a  stated  number  of  shares, 
thereby  acquires  the  advantages  and  subjects  him- 
self to  the  liabilities  of  a  stockholder  when  the 
corporation  is  oi^anized,^'  and  this  is  especially 
clear  where  the  governing  statute  declares  that 
those  sigpiing  such  articles  shall  be  deemed  a  body 

NW  1026.  12  AmSR  701,  S  LRA  798: 
Red  Wine  Hotel  Co.  v.  Friedrich,  26 


corporate."  But,  as  we  shall  see,  signing  of  the 
articles  or  certificate  of  association  or  incorpora- 
tion is  not  necessary  except  where  it  is  required 
by  the  statute.** 

[(  768]  (4)  Snbwxlirtion  before,  but  Delivery 
on.  Day  of  Organization.  Even  where  a  snbscrip- 
tion  to  stock  prior  to  incorporation  is  not  r^arded 
as  binding,  a  subscription  signed  before,  but  actu- 
ally delivered  to  the  corporation  on,  the  day  of  its 
organization  is  good,  and  this  without  reference  to 
the  inquiry  whether  its  delivery  actually  antedated, 
in  point  of  time,  the  organization  of  the  eorpora- 


Mlnn.  IIZ,  1  NW  827 

Mo. — Schaetter  v.  Missouri  Home 
Ins.  Co..   46   Mo.    248. 

Nebr. — Nebraska  Chlckory  Co.  v. 
Lednlcky,  79  Nebr.  687,  691,  118  NW 
245   [quot  Cyc]. 

N.  H. — Asnuelot  Boot,  etc.,-  Co.  v. 
Holt,  56  N.  H.  648;  Low  v.  Connecti- 
cut, etc.,  R.  Co.,  46  N.  H.  S70. 

N.  T. — Buffalo,  etc.,  R.  Co.  v.  Qlt- 
ford,  87  N.  T.  294;  Buffalo,  etc.,  R. 
Co.  V.  Dudley,  14  N.  Y.  336. 

Pa. — Garrett  v.  Philadelphia  I<awn 
Mower  Co.,   39   Pa.  Super.   78. 

Tenn. — Oleaves  v.  Brick  Church 
Turnp.  Co.,   1  Sneed  491. 

Tex. — McCord  v.  Southwestern  Sun- 
dries Co..  (Civ.  A.)  168  SW  226,  227 
[quot  Cyc]. 

And  see  other  cases  supra  note  78. 

[a]  BwuKiaB  In  anpport  of  this 
dootrla*  may  i  be  collected  from  the 
followlngr  cases:  Minneapolis  Thresh- 
ing Mach.  Co.  V.  Davis,  40  Minn.  110, 
41  NW  1026,  12  AmSR  701,  3  LRA 
796;  Connecticut,  etc..  Rivers  R.  Co. 
V.  ISattey,  24  Vt.  46B.  68  AmD  181. 
See  also  Townsend  v.  Alexander,  2 
Oh.  18. 

[b]  As  to  the  IlAtlUW  of  vooh  Ml 
oSar  and  aooeptano*  (1)  see  the  rea- 
soning of  Stone,  C.  J.,  in  Knox  v. 
Chlldersburg  LAnd  Co.,  86  Ala.  180, 
6  S  678  [cit  Marseilles  Land  Co.  v. 
Aldrich,  86  111.  «04;  Twin  Creek,  etc., 
Turnp.  Road  Co.  v.  Lancaster,  79  Ky. 
•652;  Athol  Music  Hall  Co.  v.  Carey, 
116  Mass.  471;  People's  Ferry  Co.  v. 
Balch,  8  Gray  (Mass.)  303;  Inter- 
Mountain  Pub.  Co.  V.  Jack,  5  Mont. 
668,  6  P  20].  (2)  In  Athol  Music 
Hall  Co.  V.  Carey,  116  Mass.  471, 
478,  defendant  d  others  signed 
a  written  agreement  by  which,  in 
terms,  they  severally  promised  and 
agreed  to  and  with  each  other  that 
they  would  associate  themselves  into 
a  corporation,  and  pay  to  the  treas- 
urer of  the  corporation  the  amount 
of  the  several  shares  set  against 
their  respective  names;  and  it  was 
held  that  the  corporation,  when  It 
was  organized  and  accepted  the 
promises,  could  maintain  an  action 
against  the  subscribers  on  the  agree- 
ment. "In  agreements  of  this  na- 
ture," It  was  said,  "entered  into  be- 
fore the  organisation  is  formed,  or 
the  agent  constituted  to  receive  the 
amounts  subscribed,  the  difflculty  is 
to  ascertain  the  promisee,  in  whose 
name  alone  suit  can  be  brought.  The 
promise  of  erfch  subscriber,  'to  and 
with  each  other,'  is  not  a  contract 
capable  of  being  enforced  between 
each  subscriber  and  each  other  who 
may  have  signed  previously,  or  who 
should  sign  afterwards,  nor  between 
each  subscriber  and  all  the  others 
collectively  as  individuals.  The  un- 
dertajclng  is  inchoate  and  incomplete 
as  a  contract  until  the  contemplated 
organisation  is  effected,  or  the 
mutual  agent  constituted  to  repre- 
sent the  association  of  individual 
Tights  in  accepting  and  acting  upon 
.the  propositions  offered  by  the  sev- 
eral sUDScriptlons.  When  thus  ac- 
cepted the  promise  may  be  construed 
to  have  legal  effect  according  to  its 
purpose  and  intent,  and  the  practical 
necessity  of  the  case,  to  wit,  as  a 
contract  with  the  common  represen- 
tative of  the  several  associates."  (3) 
A  subscription  by  a  number  of  per- 


sons to  the  stock  of  a  corporation  to 
be  thereafter  formed  by  them  Is  In 
the  nature  of  a  continuing  offer  to 
the  proposed  corporation,  which,  on 
acceptance  by  it,  becomes  as  to  each 
subscriber  a  contract  between  him 
and  the  corporation.  Nebraska 
Chlckory  Co.  v.  Lednlcky,  79  Nebr. 
687.  113  NW^  246.  And  see  other 
cases  supra  this  note.  (4)  A  sub- 
scription by  persons  to  the  stock  of 
a  coiporatlon  to  be  formed  by  them 
is:  First,  a  contract  between  the  sub- 
scribers to  become  stockholders  when 
the  corporation  is  formed;  second, 
in  the  nature  of  a  continuing  offer 
to  the  proposed  corporation  which, 
on  acceptance  by  it,  becomes  as  to 
each  subscriber  a  contract  between 
him  and  the  corporation.  Garrett  v. 
Philadelphia  Lawn  Mower  Co.,  39  Pa. 
Super.  78.  (5)  Some  of  the  courts 
have  regarded  an  agreement  by  a 
number  of  persons  to  subscribe  for 
stock  in  a  corporation  to  be  formed 
as  a  contract  between  the  parties  for 
the  benefit  of  the  corporation  when 
formed,  and  have  allowed  the  corpo- 
ration to  maintain  an  action  thereon 
as  upon  a  contract  made  for  its 
benefit.  Marysville  Electric  Light, 
etc.,  Co.  v.  Johnson,  93  Cal.  638,  29 
P  126,  27  AmSR  2lb;  Detroit  Inter- 
national Fair,  etc.,  Assoc,  v.  Walker, 
83  Mldh.  386,  47  NW  338.  (6)  This 
view,  however,  could  not  be  sus- 
tained In  those  jurisdictions  where, 
as  at  common  law,  a  person  for 
whose  benefit  a  contract  is  made,  but 
who  Is  not  a  party  to  it,  cannot 
maintain  an  action  thereon.  See 
Contracts  (  808. 

[c]  Blftcalty  avoiaed  1>7   ■ntiae- 

anamt  ratUoatton. — (1)  Some  courts 
ave  discovered  a  way  out  of  the 
supposed  difficulty  in  the  case  of 
subscriptions  prior  to  Incorporation 
on  the  theory  of  a  ratification  by  the 
subscriber,  taking  place  after  the 
organization  of  the  corporation;  as 
where  the  corporation  Issues  and  the 
subscriber  accepts  certificates  repre- 
senting the  number  of  shares  for 
which  ne  subscribed.  In  such  a  case 
the  contract  Is  deemed  to  .  be  com- 
plete, and  the  corporation  may  main- 
tain an  action  against  him  for  as- 
sessments. Taunton,  etc..  Tump. 
Corp.  y.  Whiting,  10  Mass.  327,  6 
AmD  124;  Inter-Mountaln  Pub.  Co. 
V.  Jack,  6  Mont.  568,  6  P  20.  Compare 
Gllmore  v.  Pope,  5  Mass.  491.  (2) 
Such  a  ratification  has  been  held  to 
take  place  where,  after  the  organisa- 
tion of  the  corporation,  the  sub- 
scriber recognises  the  obligation  of 
his  subscription  by  making  a  part 
payment  on  It.  This,  it  is  reasoned, 
is  a  sufficient  renewal  of  his  promise 
to  the  corporation  to  enable  It  to 
maintain  assumpsit  for  the  balance, 
and  the  partial  execution  of  the  pur- 
pose designed  by  the  charter  forms  a 
sufficient  consideration  for  such 
promise.  Kennebec,  etc.,  R.  Co.  v. 
Palmer,  84  Me.  866.  (3)  The  saine 
consequences  were  held  to  follow 
where  the  subscriber  had  paid  for 
one  of  his  shares  in  full  and  trans- 
ferred the  others.  Bell's  App.,  116 
Pa.  88,  8  A  177,  2  AmSR  682. 

[d]  Blcbta  ana  UaMlMM  of  rab- 
■erlban  for  a  eommon  pnzpoM  mtUi- 
waxd  tB«0(por«t«<b^(l)  See  the 
opinion    of    the    supreme    court    of 


Pennsylvania  by  Lowrie^  C.  J.,  In 
Edlnboro  Academy  v.  Robinson,  37 
Pa.  210,  78  AmD  421.  (2)  As  soon 
as  the  associates  who  have  sub- 
scribed organize,  the  subscription  Is 
binding,  and  if  they  Incorporate  In 
regular  form  the  corporation  is  au- 
thorized to  collect  the  subscriptions. 
Shober  v.  Lancaster.  County  Park 
Assoc,  68  Pa.  429.  (3)  And  a  sub- 
soriber  is  liable,  although  the  mode 
of  organization  is  without  his  direct 
and  express  assent  Hedge's  App., 
63  Pa  2/73;  Robinson  v.  EMllnboro 
Academy,  3  Grant   (Pa.)  107. 

[e]  ■ubsoxlpitlon  paysM*  In  vcoi^ 
•arty, — One  who  enters  Into  a  written 
agreement,  agreeing  to  convey  to  a 
number  of  men  a  patent  owned  by 
him,  after  a  corporation  is  formed 
to  accept  a  certain  number  of  its 
shares  in  consideration  of  said  con- 
veyance, and  such  corporation  Is  - 
formed  and  he  participates  in  Its 
proceedings  at  an  election  held  after 
its  organutation,  he  is  legally  bound 
to  comply  with  his  contract  of  sub- 
scription. Chick  V.  Randall  Grain 
Separator  Co.,  8  KyL  687,  11  Ky.  Op. 
436. 

[f]  Oontraot  1>«tw««n  promotat* 
of  oorponltloB  and  sadarwxttns  of 
Its  oapttal  stock  see  Electric  Weld- 
ing Co.  V.  Prince,  195  Mass.  242,  81 
NB  806. 

n.  U.  S. — ^Dupee  v.  Chicago  Horse 
Shoe  (3o.,  117  Fed.  40.  64  CCA  426 
[certiorari  den  188  U.  S.  740,  28 
set   848,    47   L.   ed.    677]. 

Ind. — Goppage  v.  Hutton,  124  Ind. 
401,  24  NB  112,  7  LRA  591;  Cravens 
v.  Eagle  C!otton  Mills  Co.,  120  Ind. 
6,  21  NE  981,  16  AmSR  298;  Miller 
V.  Wild  Cat  Gravel  Road  Oo.,  52  Ind. 
61. 

Iowa. — Nulton  v.  Clayton^  E4  Iowa 
426,  6  NW  686,  37  AmR  2l3. 

Mich.— Campbell  v.  Raven.  176 
Mich.    208,    142   NW   366, 

Mo. — Joy  V.  Manlon,  28  tto.  A. 
65. 

N.  T. — Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  T.  294;  Dayton  v. 
Borst,  81  N.  Y.  436  [aff  20  N.  Y. 
Super.  116];  Rensselaer,  etc.  Plank 
Rood  Co.  V.  Barton,  16  N.  Y.  467 
note;  Rathbone  v.  Ayer,  121  App. 
Dlv.  365,  106  NYS  1041  [rev  on  other 
grounds  196  N.  Y.  503  mem,  89  NE 
1111  mem];  Oole  v.  Ryan,  52  Barb. 
168;  Strong  v.  Wheaton,  38  Barb. 
616;  <3eorge  Irish  Paper  Corp-  v. 
White,  91  Misc.  261,  154  NYS  778; 
Sagory  v.   Dubois,   3  Sandf,  Ch.   466. 

Pa.— Greater  Pittsburg  Real  Est. 
Co.  V.  Riley,  210  Pa.  283,  69  A  1068. 

Tex. — Blvins  V.  Panhandle  Packing 
Co.,  (Civ.  A.)  140  SW  623. 

Eng. — In  re  London,  etc,  Bxch. 
Bank,  L.  R.  2  Ch.  427. 

(>nt. — Re  Colllngwood  Dry  Dock 
Ship  Bldg.,  etc.,  Co.,  20  Ont.  107; 
In  re  Queen  CMty  Refining  Co.,  10 
Ont.  264;  In  re  Haggert  Bros.  Mfg. 
Co.,  19  Ont.  A.  682;  Modem  Bedstead 
Co.  v.  Tobin,  12  OntWR  22;  Re  <3e- 
ment  Stone,  etc,  Co.,  8  OntWR  264: 
Kingston  St.  R.  Co.  v.  Foster.  44 
U.  C.  Q.  B.  662. 

Sask. — Albert  Impr.  Co.  v.  Pever- 
ett,  17  DomLR  314,  27  WeatLR 
801.  6  WestWkly  709. 

88.  Strong  v.  Wheaton.  S8  Barb^ 
(N.  Y.)   616. 

at.     See  infra  {|  776,  778. 


For  lata*  oaaM,  OaralopBMBti  una  ehaaoa  in  the  law  see  cumnlatlve  Annotatlona.  same  Utie,  page  and  note  number. 
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tion,  smce  the  law  will  so  arrange  the  acts  per- 
formed in  on«  day,  and  relating  to  the  same  sub- 
ject matter,  as  to  render  tbem  conformable  to  the 
intentions  of  the  parties,  without  regarding  which 
was  in  fact  first  produced  or  executed." 

[i  769]  (6)  Agretmsnt  to  Pay  to  l^nstee  for 
CwporatioiL  An  agreement  in  contemplation  of 
the  formation  of  a  corporation  to  pay  money  to  a 
trustee,  to  be  by  him  paid  to  the  corporation  when 
created,  the  trustee  to  return  to  the  subscribers 
stock  in  the  corporation  accordingly,  is  a  valid  fon- 
traet  between  the  subscribers  and  with  the  trus- 
tee," and.  an  action  may  be  maintained  thereon  by 
the  trustee  under  a  statifte  as  the  trustee  of  an 
express  trust,*'  or  by  the  corporation  after  its  crea- 
tion under  a  statute  as  the  real  party  in  interest;^ 
and  if  the  trustee  receives  the  money  the  corpora- 
tion may  maintain  an  action  against  him  for  the 
same  as  money  received  to  its  use.^  The  obliga- 
tion under  such  an  agreemedt  is  not  based  upon 
the  relation  of  stockholder,  but  upbn  the  contract 
itself,  and  therefore  it  is  no  defense  against  an 
action  thereon  that  defendant  did  not  sign  the 
articles  of  incorporation  or  otherwise  comply  with 
the    statute    under    which    the    corporation    was 
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formed,  and  did  not  therefore  become  a  member 
of  the  corporation.'* 

[i  770]  (6)  Contract  with  Promoters  Individu- 
ally. A  contract,  although  called  a  contract  of 
subscription  to  the  stock  of  a  proposed  corpora- 
tion, niade  with  the  promoters  of  the  corporation 
individually,  is  not  a  contract  of  subscription  with 
the  corporation,  and  does  not  bind  it  unless  it  in 
some  way  becomes  a  party  thereto  after  incorpora- 
tion." 

[i  771]  c.  Acceptance  of  Offer— (1)  In  Qen- 
eniL  As  in  the  ease  of  any  other  contract,  an  offer 
made  by  a  corporation,  either  generally  or  to  a 
particular  person,  to  recei'ne  subscriptions  for  or 
to  sell  stock,  or,  on  the  other  hand,  an  offer  made 
to  a  corporation,  either  before  or  after  incorpora- 
tion, to  subscribe  for  or  purchase  stock,  must  be 
accepted,  expressly  or  impliedly,  in  accordance 
with  its  terms  in  order  that  it  may  create  a  binding 
contract  with  the  corporation,"^  for  this  is  neces- 
sary to  supplv  the  elements  of  mutual  assent  and 
consideration."  And  the  fact  of  acceptance  must, 
as  in  other  cases,**  be  communicated  to  the  other 
party  or  manifested  by  such  an  act  as  is  equivalent 
to  communication  or  notice  thereof.**    But  in  the 


SB.  Taunton,  etc.,  Tump.  Corp.  v. 
WhlUntf,  10  Mass.  827,  6  AmD  124. 

88.  Horseshoe  Pier  Amusement 
Co.  V.  Sibley,  167  Cal.  442.  108  P 
308;  San  Joaquin  Land,  etc.,  Co.  v. 
West,  94  Cal.  399,  29  P  78fi;  West  v. 
Crawford,   80  Cal.   19,  21  P  1128. 

87.  West  V.  Crawford,  80  Cal.  19, 
21    P    1123. 

88.  Horseshoe  Pier  Amusement 
Co.  V.  SlWey,  167  Cal.  442,  108  P 
308;  San  Joaquin  Land,  etc.,  Co.  v. 
West.  94  Cal.  899,  29  f  786. 

88.  San  Joaqutn  L.and,  etc.,  Oo.  v. 
West,   94  Cal.  899,  29   P  786. 

90.  Horseshoe  Pier  Amusement 
Co.  V.  Sibley,  1«7  Oal.  442,  108  P 
308;  West  v.  Crawford,  80  Cal.  19, 
21  P  1123. 

•1.  Russell  T.  Broadus  Cotton 
Hills,  (Ala.)  39  S  712.  See  also 
infra  I  781. 

Power  of  pxcmotera  to  Uad  cor- 
poxmitton  (MMaUy  see  supra  {{  289- 
308. 

90.  U.  S. — HcNauirht  v.  Fisher,  96 
Fed.  168,  87  CCA  488. 

Cal.— Gray  v.  Mils,  164  Cal.  481, 
129  P  791. 

Conn. — Webb  v.  Moeller,  87  Conn. 
138.  87  A  277. 

Ga. — Midland  City  Hotel  Co.  v. 
Gibson,   11  Ga.  A.  829,  76  SB  600. 

Ind. — Junction  R.  Co.  v.  Reeve,  15 
Ind.  236. 

Iowa. — Rutenbeck  v.  Hohn.  148 
Iowa  13.  121  NW  698,  186  AmSR  731. 

La. — ^Vermilion  Sugrar  Co.  v.  Vallee, 
134  La.  661.  64  S  670.  AnnCasl916A 
S9E;  Da  Ponte  v.  Breton,  121  La.  454, 
46  S  671;  Feltel  t.  Dreyfous,  117  La. 
756,  42  8  259;  Marlnoni  v.  Schlro,  7 
La.  A.   (Orleans)   97. 

Me. — Bryant's  Pond  Steam  Mill 
Co.  V.  Felt  87  Me.  234,  32  A  888,  47 
AmSR  823.  38  LRA  693;  Starrett  v. 
Rockland  F.,  etc.,  Ins.  Co.  66  Me.  374. 

Md. — Sturtevant  Mill  Co.  v.  Cosmic 
Cement,  etc.,  Co.,  Ill  Md.  667,  76  A 
412:  Busey  v.  Hooper,  36  Md.  IE.  6 
AmR  360  (holding:  that  the  mere  fact 
of  subscribing;  does  not  constitute  the 
subscriber  a  stockholder,  without  ac- 
ceptance by  the  corporation,  although 
It  may  put  it  in  his  power  to  become 
a  stockholder  by  compelling  accept- 
ance). 

Mass. — ^Hudson  Real  Est.  Co.  v. 
Tower.  161  Mass.  10,  36  NE  680,  42 
AmSR  379,  166  Mass.  82,  30  NE  465, 
33  AmSR  460;  Elssex  Tump.  Corp.  V. 
Collins,  8  Mass.  292. 

Mich. — Northern  Cent.  Michigan  R. 
Co.  ▼.  Eslow,  40  Mich.  222;  Parker  v. 
Northern  Cent.  Michigan  R.  Co..  33 
Mich.  23;  Carlisle  v.  Saginaw  Valley, 
etc.,  R.  Co.,  27  Mich.  316. 

Minn. — St.    Paul,    etc.,    R.    Co.    ▼. 


Robblns,  23  Minn.  489  (holding  that 
a  subscription  to  preferred  shares 
does  not  make  the  subscriber  a  stock- 
holder until  accepted,  although  It 
may  oblige  the  comi>any  to  Issue  the 
shares). 

Miss. — Wright  v.  Merchants',  etc., 
Packet  Co.,  104  Miss.  %07,  61  S  660, 
AnnCiaslSlEC  1111. 

Mo. — Palais  Du  Costume  Co.  v. 
Beach,  168  Mo.  A.  499,  143  SW  862; 
Sherman  v.  Shaughnessy,  148  Mo.  A. 
679.  129  SW  246. 

N.  H. — Bristol  Creamery  Co.  v.  Til- 
ton,  70  N.  H.  239,  47  A  591. 

N.  Y.— Glenn  v.  Garth,  188  N.  T. 
18,  30  NE  649,  31  NE  344  [app  dtsm 
147  U.  S.  360,  17  set  360.  37  L.  ed. 
208];  Powers  v.  Knapp,  71  Hun  871, 
25  NTS  19. 

N.  C. — Cosart  v.  Heradon,  114  N.  C. 
262,   19  SB  168. 

N.  D. — Jackson  v.  Sabie,  86  N.  D. 
49,  161  NW  722. 

Oh. — ^Fanning  v.  Hibernla  Ins.  Co., 
87  Oh.  St.  889.  41  AmR -617. 

Okl. — Meyer  v.  Cherokee  Dev.  Co., 
30  Okl.  769,  120  P  1106. 

Pa. — Muncy  Tract.  Engrine  (3o.  v. 
Green,  148  Pa.  269,  IS  A  747;  AuJ>um 
Bolt,  etc..  Works  v.  Shults.  148  Pa. 
26r6,  22  A  904;  Mackey  Baking  Co.  v. 
Mackey,  19  Fa.  Dist.  893;  Hawthorn 
Bottle  Co.  V.  Crlbbs,  39  Pa.  Co.  874, 
376  (clt  Cyc]. 

Tex. — Amicable  L.  Ins.  Co.  v.  Ken- 
ner,   (Civ.  A.)   166  SW  462. 

Va. — Stuart  v.  Valley  R.  Co.,  82 
Gratt.  (78  Va.)  146;  Gait  v.  Swain. 
9  Gratt  (BO  Va.)  633,  60  AmD  811. 

Wis. — Southwestern  Slate  Co.  v. 
Stephens,  189  Wis.  616,  621.  120  NW 
408,  131  AmSR  1074,  29  LRANS  92 
[clt  Cycl;  Oilman  v.  Gross,  97  Wis. 
224,  72  NW  886. 

Wyo. — Natwlck  v.  TerwlUlger,  24 
Wyo.  253,   167  P  696,  160  P  338. 

Eng. — In  re  Universal  Banking  Co., 
L.  R.  8  Ch.  633;  In  re  Universal 
Banking  Corp.,  L.  R.  3  Ch.  40:  In 
re  Richmond  Hill  Hotel  Co.,  L.  R.  2 
Ch.  627;  In  re  Rolling  Stock  Com- 
pany, L.  R.  1  Ch.  667;  Wilkinson  v. 
Anglo-Callfomlan  (}old  Mln.  Co.,  18 
Q.  B.  728,  82  ECL  728,  118  Reprint 
276;  In  re  Metropolitan  F.  Ins.  Co., 
[1900]  2  Ch.  671;  In  re  United  Ports 
Co.,  L.  R.  13  Bq.  474:  In  re  National 
Sav.  Bank  Assoc,  L.  R.  4  Eq.  9; 
British,  etc^  Tel.  Co.,  Ltd.  v.  Colson, 
L.  R. ,  6  Ezch.  108;  Routledge  v. 
Grant  4  Blng.  668,  18  BCiXi  678,  180 
Reprint  920,  8  C.  ft  P.  267,  14  ECL 
560;  In  re  Gutta  Percha  Corp.,  16  T. 
L.  R.  183;  Cooke  v.  Oilcy,  8  T.  R. 
658.  100  Reprint  785;  Payne  v.  C^ve, 
8  T.  R.  148,  100  Reprint  502;  Tucker's 
Case,  20  Wkly.  Rep.  89. 


Can. — Ottawa  Diary  Co.  v.  Sorley, 
34  Can.  S.  C.  608,  24  CanLTOccNotea 
202;  Magog  Textile,  etc.,  Co.  v.  Price, 
14  Can.  S.  C.  664;  Nasmith  v.  Man- 
ning, 5  Can.  S.  C.  417. 

B.  C. — In  re  Bankers'  Trust  Corp., 
22  B.  C.  436,  27  DomLR  63,  34  West 
LR  1. 

Man. — North  West  Battery,  Ltd.  ▼. 
Hargrave,  23, Man.  923;  Fox  v.  Selkirk 
Land,  etc,  Co.,  22  Man.  778;  Kmger 
v.  Harwood,  16  Man.  433,  4  WestLR 
401;  North  West  Battery,  Ltd.  v. 
Hargrave,  15  DomLR  193,  26  WestLR 
331. 

,    N.    B. — European,    etc.,    R.    Co.    v. 
McLeod,  16  N.  B.  3. 

N.  S. — Halifax  Carette  Co.  v.  Molr, 
28  N.  S.  45. 

Ont. — Canadian  Druggists'  Syndi- 
cate, Ltd.  V.  Thompson.  24  Ont.  L. 
108.  19  OntWR  401.  2  OntWN  1213; 
Twin  City  Oil  Co.  v.  Christie,  18  Ont 
L.  324.  13  OntWR  758;  In  re  Nlpls- 
sing  Planing  Mills,  Ltd.,  18  Ont  L. 
80,  13  OntWR  360;  Re  Provincial 
Grocers,  Ltd.,  10  Ont.  L.  705.  6  Ont 
WR  744;  Matter  of  London  Speaker 
Printing  Co.,  16  Ont.  A.  608;  Denlson 
V.  Lesslle,  3  Ont.  A.  536;  Tllsonburg 
Agricultural  "Mfg.  Co.  v.  Goodrich.  8 
Ont.  566;  Farmers  Bank  v.  Sunstrum, 
14  OntWR  288;  Re  Publishers  Syn- 
dicate, 1  OntWR  508;  Bulllvant  v. 
Manning,    41   U.   C.    Q.   B.   517. 

Que. — Forget  v.  Cement  Products 
Co..  24  Que.  K.  B.  445  [app  dlsm  28 
DomLR  717];  Common  v.  Matthews, 
8  Que.  Q.  B.  138;  Boulet  v.  Hudon,  SI 
Que.  Super.  29;  Duclos  v.  Bllodeau, 
47  Que.  Super.  206:  C^axelals  v.  PI- 
cotte,  18  Que.  Super.  538. 

[a]  Offer  nadagr  aeal^— (1)  An  ac- 
ceptance is  necessary  to  Make  a 
complete  contract  erven  when  the 
offer  is  under  seal  (North  West  Bat- 
tery, Ltd.  V.  Hargrave,  (Man.)  16 
DomLR  198,  26  WestLR  331;  Ra 
Provincial  Grocers,  Ltd.,  10  Ont.  L. 
706,  S  OntWiR  744),  (2)  although  the 
seal  may  prevent  the  offer  from  being 
withdrawn,  as  simple  offers  may  be, 
before  ac'cept&nce  (see  infra  I  783). 

Oroaa  rsfersaoasi 
Acceptance   of   conditional    subscrii>- 

tion  see  Infra  {  832  et  seq. 
Acceptance   varying  from   offer   see 

infra  (I   778,   774. 
Authority  of  officer  or  agent  to  ac- 
cept offer  see   infra  |(  829,   880. 
Mistake    avoiding    apparent    accept- 
ance see  Infra  {  890. 

9S.    See  cases  in  preceding  note. 

OonaideratUm  and  mntaaUtj  see 
infra  {  786  et  seq. 

94.  See  Contracts  {  88  et  seq. 

95.  Cosart  V.   Hemdon,   114  N.  C^ 
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absence  of  express  statutory  requirements**  an  ac- 
ceptance, whether  by  the  corporation  or  by  the 
alleged  subscriber  or  purchaser,  need  not  be  in 
any  particular  form,  but  may  be  inferred  from 
the  conduct  of  the  parties  and  other  circum- 
stances."^ It  has  even  been  held  that  in  case  of 
a  subscription  to  the  shares  of  a  projected  cor- 
poration an  acceptance  takes  effect  upon  the  filing 
of  the  certificate  of  incorporation."*  And  if  a 
person  orally  promises,  pending  the  organization 
of  a  corporation,  to  take  a  stated  number  of  shares 
and  he  afterward  accepts  certificates  for  the  stock, 
he  will  be  bound  to  p^y  the  amount  of  the  sub- 
scription and  is  estopped  to  deny  that  he  is  a 
stockholder.""  In  any  case,  if  there  is  no  statu- 
tory provision  preventing  the  application  of  com- 
nion-law  principles,^  where  there  is  a  definite  offer 
on  one  side  and  an  unequivocal  acceptance  of  that 
offer  on  the  other  side,  in  accordance  with  its 
terms,  whether  by  written  or  spoken  words  or  by 
conduct,  there  is  a  complete  and  binding  contract.' 
Proof  of  acceptance.  It  follows  that  proof  of  an 
acceptance,  whether  by  the  corporation  or  by  the 
subscriber,  may  be  by  parol.* 


2B2,  19  SB  168;  North  West  Battery. 
Ltd.  V.  Hargrave,  (Man.)  15  DomLR 
1)3.  26  WestLR  331. 

AppUoatlOB  ana  allotment  sea  In- 
fral  772. 

Wltlidrmwol  of  offer  1>efore  oom- 
wmloatloa  of  aoceptonoe  see  Infra 
i  783. 

90.     See  infra  i  778. 

97.  Ala. — Jones  v.  Florence  Wes- 
leyan  Univ.,   46  Ala.  626. 

Iowa. — Rutenbeck  v.  Hohn,  143 
Iowa  13,  121  NW  698,  186  AmSR  781. 

Mass. — Bridgeport  Window  Hard- 
ware Co.  V.  Osborne,  222  Mass.  617, 
111  N£j  364  * 

N.  T. — RichmondvlUe  Union  Semi- 
nary V.  McDonald,  34  N.  T.  379. 

Or. — Pacific  Mill  Co.  v.  Inman,  4-6 
Or.  362,  80  Pa.  424. 

Wash. — Davies  v.  Ball,  64  Wash. 
292,  116  P  833,  AnnCasl914B  750. 

Alta, — Plerson  v.  Egbert,  29  Dom 
I.R  669.  34  WeatLR  1039  Fapp  28 
DomLR   759,   34  WestLR  256]. 

Man. — North  West  Battery,  Ltd.  ▼. 
Hargrave,  15  DomLR  193,  26  West 
LR  381. 

Que-. — Forget  v.  Cement  Products 
Co.,  24  Que.  K.  B.  446  [app  dism  28 
DomLR  717]. 

See  also  Infra  {  777. 

Ca]  Selivary  of  asresuiant  to 
fUiMixt  of  coip0Tstlo&. — Any  agree- 
ment showing  an  Intention  to  become 
a  stockholder  In  a  corporation  Is  suf- 
ficient, although  there  Is  no  formal 
agreement  (Infra  9  774);  and,  where 
a  number  of  persons  already  stock- 
holders agree  among  themselves  in 
writing  to  take  up  the  unissued  stock 
of  a  corporation,  pursuant  to  a  pro- 
posal of  the  board  of  directors  to 
issue  the  stock  to  them  on  certain 
terms,  the  delivery  of  the  agreement 
to  the  secretary  of  the  corporation 
constitutes  an  acceptance  of  the  pro- 
posal of  the  board,  so  as  lo  make 
such  persons  stockholders  as  to  the 
unissued  stock.  Hughes  Mfg.,  etc., 
Co.  V.  WUoox,  18  Cal.  A.  22.  108  P 
871. 

Applioktloa  Mifl  aUotmsat  see  in- 
fra I    772. 

98.  Phcenlz  Warehousing  Co.  v. 
Badger,  67  N.  T.  294. 

99.  U.  S. — Davis  ▼.  Bssex  First 
Baptist  Soc,  7  F.  Cas.  No.  3,633,  44 
Conn.   682. 

Conn. — Johnston  t.  Allls,  71  Conn. 
207,  41  A  816. 

La. — Jackson  F.  &  M.  Ins.  Co.  v. 
Walls,   106  La.   89,   29  S  603. 

Mass. — Bridgeiwrt  Window  Hard- 
ware (3o.  v.  Osborne,  222  Mass.  617, 
111  NE  364. 

Wash. — Davies  v.  Ball,  64  Wash. 
292,  116  P  883,  AnnOasl914B  750. 


Oral  oontiaots  see  Infra  |  776. 
Oostra«ta    inf  ored    from    oondiwt 

see  Infra  8  777. 

Sstoypsl  see  infra  9  920. 
>  1.     See  infra   t   778. 

a:  U.  S.— McNaught  V.  Fisher,  9« 
Fed.  148.   37  CCA  437. 

Ala. — Jones  v.  Florence  Wesleyan 
Univ.,  46  Ala.  626. 

CaL — Hughes  Mfg.,  etc.,  Co.  v. 
Wilcox.   13  Cal  A.   22,   108  P  871. 

Ind. — New  Albany  R.  Co.  v.  Mc- 
Cormlck,   10  Ind.  499,  71  AmD  337. 

Iowa. — Rutenbeck  v.  Hohn,  143 
Iowa  13,  121  NW  698,  136  AmSR  731. 

Mass. — Bridgeport  Window  Hard- 
ware Co.  V.  Osborne,  222  Mass.  617, 
111  NB  864. 

Mo. — ^North  Missouri  K.  Co.  v. 
Miller,  31  Mo.  19. 

Pa.-— Qreer  v.  (Aartlers  R.  Co.,  96 
Pa.  391,  42  AmR  648;  Keystone  Wrap- 

§lng  Mach.  Co.  v.  Bromeier,  42  Pa. 
uncr.  384. 

Wis. — Southwestern  Slate  Co.  .v. 
Stephens,  139  Wis.  616,  120  NW  408, 
131  AmSR  1074,   29  LRANS  92. 

N.  B. — European,  etc., .  R.  Co.  v. 
McLeod,  16  N.  B.  3. 

N..8. — ^Arcadia  Loan- Corp.  v.  Went- 
worth,  40  N.  S.  625. 

Sask. — Re  Winding-up  Act,  7  West 
Wkly  562. 

And  see  oases  supra  IS  764,  766  et 
seq. 

Appllaatloa  and  aUotHMiit  see  infra 

1  772: 

3.  Jones  V.  Florence  Wesleyan 
Univ.,  46  Ala.  626.  And  see  other 
cases  supra  this  section. 

4.  Jones  v.  Florence  Wesleyan 
Univ.,  46  Ala.  626;  Rutenbeck  v. 
Hohn.  143  Iowa  13,  121  NW  698.  136 
AmSR  731. 

5.  In  re  Bowron,  L.  R.  8  Ch.  692; 
Ram  agate  v.  Victoria  Hotel  Co.,  Ltd. 
V.  Monteflore,  L.  R.  1  Exch.  109;  Pat- 
terson v.  Turner,  3  Ont.  L.  873,  1 
OntWR  82,  22  CanLTOccNotes  168. 
See  generally  Contracts  }  111. 

[a]  Aoosptaaea  wltUn  rsaaoaaU* 
timm  see  Wichita  Union  Terminal  R. 
Co.  V.  Kansas  City,  etc,  R.  Co.,  100 
Kan.   83,    163  P  1087. 

a.  Electric  Welding  Co.  v.  Prince, 
195  Mass.  242.  81  NB  306;  In  re  Uni- 
versal Banking  Co.,  L.  R.  8  Ch.  638; 
Tn  re  Richmond  Hill  Hotel  Co.,  L.  R. 

2  Ch.  627;  In  re  United  Ports  Co.,  L. 
R.  18  Eq.  474;  In  re  National  Sav. 
Bank  Assoc,  L.  R.  4  Eq.  9;  Tucker's 
Case,  20  V^ly.  Rep.  89;  Graham 
Island  Collieries  v.  McLeod,  19  B.  C. 
114,  16  DomLR  281,  27  WestLR  227.  6 
WestWkly  154;  In  re  Farmers'  Bank, 
35  Ont.  L.  470,  9  OntWN  408;  Ft. 
William  Commercial  Chambers,  Ltd. 
V.   Braden,   6   OntWN  24,   16   DomLR 


A  liaUlity  or  expemae  iumxred  by  the  corpora- 
tion on  the  faith  of  a  Bubseription  is  evideaoe  of 
an  acceptance  thereof.* 

Time  of  acxeptance.  The  offer  must  be  aoeepted 
within  the  time,  if  any,  specified  therein-,  or  within 
a  reasonable  time  under  the  oiroomstanees  if  no 
time  is  specified.* 

[$  772]  (2)  Application  and  Allotment.  In 
England  and  in  Canada  a  very  common  form  of 
subscription  for  or  purchase  of  shares  in  a  corpora- 
tion is  by  an  application  for  shares,  before  or  after 
incorporation,  by  persons-wishing  to  become  share- 
holders, and  an  allotment  of  shares  by  the  corpora- 
tion.' To  constitute  a  binding  contract  to  take 
shares  by  application  and  allotment  there  must,  as 
a  rule,  be  an  application  by  the  intending  share- 
holder, an  allotment  by  the  directors  of  the  com- 
pany of  the  shares  applied  for,  and  a  communica- 
tion in  some  way  by  the  directors  to  the  applicant 
of  the  fact  of  the  allotment  having  been  made,  the 
subscription  being  nothing  more  than  an  offer  re- 
quiring acceptance  by  an  allotment  of  stock  to  the 
subscribers.'     An  allotment  must  be  made  by  the 

864;  Hodgins  v.  O'Hara.  (Ont.)  22 
CanLTOccNotes  29  [aft  22  (^nLTOcc 
Notes  183];  Robertsonyllle  ▼.  Bllo- 
deau,  46  Que.  Super.  6. 

7.  Eng. — Rogers'  Case.  L.  R.  8  Ch. 
634;  In  re  Universal  Banking  Co.,  L. 
R.  3  Ch.  633;  In  re  Richmond  Hill 
Hotel  Co.,  L.  R.  2  Ch.  527  (per  llord 
Cairns,  L.  J.)  [dist  Matter  of  New 
Theatre  Co.,  Ltd.,  33  Beav.  529,  56 
Reprint  474  (aft  4  De  O.  J.  &  S.  447. 
69  BngCh  343,  46  Reprint  991)];  In 
re  London,  etc.,  Exch.  Bank,  L.  R.  2 
Ch.  427;  In  re  Metropolitan  P.  Ins. 
Co.,  [1900]  2  Ch.  671;  In  re  Scottish 
Petroleum  Co.,  23  Ch.  D.  413;  In  re 
Universal  Non-Tariff  F.  Ins.  Co.,  4 
Ch.  D.  774;  In  re  Tal  y  Drwa  Slate 
Co.,  1  Ch.  D.  247;  In  re  United  Porta 
Co.,  E.  R.  18  Ea.  474;  In  re  National 
Sav.  Bank  Assoc,  L.  R.  4  Eq.  9 ;  Splt- 
zel  V.  Chinese  Corp.,  Ltd.,  80  L,  T. 
Rep.  N.  S.  847;  Tucker's  CJase,  20 
Wkly.  Rep.  89.  See  Wolverhampton 
New  Waterworks  Co.  v.  Hawksford, 
7  C.  B.  N.  a.  795,  812,  97  ECL  795, 
141  Reprint  1028  (where  it  was  said 
by  E:rle,  C.  J.,  that  "no  shares  had 
been  numbered,  and  no  specific 
shares  had  been  appropriated;"  but 
the  real  ground  of  the  decision 
seems  to  have  been  that  defendant's 
name  was  not  on  any  register  of 
shareholders  such  as  the  company 
was  required  by  the  act  to  keep). 

Can. — International  Casualty  Co.  v. 
Thomson.  48  Can.  S.  C.  167  [dlsm  app 
2  WestWkly  658J;  Mackenzie  v.  Mon- 
arch L.  AsBur.  Co.,  46  C^n.  8.  C.  232 
[allowing  app  23  Ont.  L.  342,  18  Ont 
WR  825];  Magog  Textile,  etc..  Co.  v. 
Price,  14  Can.  S.  C.  664:  Nasmlth  v. 
Manning,  6  Can.  S.  C.  417;  Robert  v. 
Eastern  Tps.  Bank,  2  EastLR  626,  4 
BastLR  123. 

B.  C. — In  re  Federal  Mortg.  Corp., 
Ltd.,  24  B.  C.  12;  Western  Union  P. 
Ins.  Co.  v.  Alexander,  39  DonnlLR  6S2, 
[1918]  2  WestWkly  646. 

Man. — Re  Oreat  Northern  Assur. 
Co.,  25  Man.  670,  25  DomLR  708.  82 
WestLR  624,  9  WestWkly  240;  Km- 
ger  V.  Harwood,  16  Man.  438,  4  West 
LR  401;  North  West  Battery,  Ltd.  v. 
Hargrave,  15  DomLR  193,  26  WestLR 
331 

N.  S. — In  re  Victor  Wood  Works, 
Ltd.,  48  N.  S.  868. 

Ont. — In  re  Carpenter,  35  Ont.  L. 
626,  9  OntWN  447;  Canadian  Drug- 
gists' Syndicate,  Ltd.  v.  Thompson,  24 
Ont.  L.  108,  19  OntWR  401,  2  OntWN 
1213;  Mackensle  v.  Monarch  L.  As- 
sur.  Co.,  28  Ont.  L.  342,  18  OntWR 
326;  Twin  City  Oil  Co.  v.  Christie, 
18  Ont.  D.  824,  18  OntWR  768;  In  re 
Nlplsslng  Mills,   Ltd.,   18  Ont.   L.  80, 


Per 
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direeton;*  it  most  be  made  within  the  time,  if  any, 
specified  in  the  application,  or  within  a  reasonable 
time  if  no  time  is  specified;'  and  it  must  be  made 
in  accordance  with  the  terms  of  the  application, 
since  an  acceptance  varying  from  the  terms  of  the 
offer  is  ineffectual.'"  Bi^t  a  formal  allotment  and 
communication  are  not  necessary  where  the  cor- 
poration accepts  an  application  by  making  out  a 
certificate  in  the  name  of  the  applicant  or  other- 
wise recognizes  him  as  a  stockholder,  and  he  re- 
eeives  notice  of  such  allotment,  although  not  by  a 
formal  communication.^^  And  no  allotment  is 
necessary  in  the  case  of  one  who  becomes  a  sub- 


scriber for  or  purchaser  of  shares  under  an  express 
statutory  provision  by  signing  the  original  memo-  < 
randum  or  articles  of  association  or  incorpora- 
tion;'^ where  an  offer  to  receive  a  subscription  is 
made  by  the  company  and  is  accepted  by  the  person 
to  whom  it  is  made,"  or  where  an  absolute  sub- 
scription for  a  definite  number  of  shares  with  a 
promise  to  pay  is  made,  which  does  not  expressly 
or  impliedly  require  any  allotment."  Furthermore 
numerous  circumstances  of  estoppel  have  been 
shown  in  various  cases  which  have  been  held  to 
take  the  place  of  a  formal  acceptance,  allotment, 
and  notice  to  the  subscriber." 


13  OntWR  S60;  Re  Canadian  Tin 
Plate  Decorating  Co.,  12  Ont.  ti.  694, 
8  OntWR  BSl;  Re  Pakenham  Pork 
Packing  Co..  12  Ont.  L.  100,  4  OntWR 
22.  7  OntWR  658;  Re  Provincial 
Grocers.  Ltd..  10  Ont.  L.  705,  6  Ont 
WR  744;  Nelaon  Coke,  etc..  Co.  v. 
Pellatt,  4  Ont.  L.  481,  1  OntWR  695; 
In  re  Publishers'  Syndicate,  3  Ont.  L. 
552.  1  OntWR  142,  22  CanLTOccNotes 
162;  Matter  of  Zoological,  etc.,  Soc, 
IS  Ont.  A.  643;  Matter  of  London 
Speaker  Printing  Co.,  16  Ont.  A.  608; 
Nasmlth  V.  Manning,  6  Ont.  A.  126; 
Farmers  Bank  v»  Sunatrum,  14  Ont 
WR  288;  Re  Canadian  McVicker  En- 
gine Co.,  18  OntWR  916;  Re  Hender- 
son Roller  Bearing  Mfg.  Co.,  11  Ont 
WR  526;  Hamilton  Bank  v.  Johnston, 
7  OntWR  111;  Hodglns  v.  O'Hara,  22 
CanLTOccNotes  29  [aft  22  CanLTOcc 
Notes  133]. 

Que. — Common  v.  Matthews,  8  Que. 
Q.  B.  138;  Robertsonvllle  v.  Bilodeau, 
46  Que.  Super.  5;  Consumers  Cordage 
Co..  Ltd.  V.  Molson.  2  DomLR  451. 

Sask. — Morse  Co-operative  Supply 
Co.  v.  Coates,  38  DomLR  92. 

[a]  Syndicate  holdisf  ■&•>•*. — ^An 
application  for  shares  and  payment 
of  a  call  thereon  to  a  syndicate  is  not 
an  application  to  the  company  whose 
shares  this  syndicate  may  hold  and 
there  is  no  contractual  relation  be- 
tween the  applicants  and  the  com- 
pany until,  at  any  event,  an  allot- 
ment thereof  is  made.  Consumers 
Cordage  Co.,  Ltd.  v.  Molson,  2  Dom 
LR  451. 

n>]  PoBtlnr  'notlo*  of  aa  allot- 
auBt  Is  equivalent  to  communication 
thereof  so  as  to  complete  the  con- 
tract, when  communication  by  post 
is  expressly  or  impliedly  authorized. 
In  re  Imperial  Land  Co..  L.  R.  7  Ch. 
587;  North  West  Battery,  Ltd.  v. 
Hargrave.  (Man.)  16  DOmLR  193,  26 
WestLR  331. 

[c]  OoadltioBal  aJlotiii*Bt.—^n  al- 
lotment of  shares  Is  an  appropriation 
by  the  directors  or  managing  body  of 
a  company  of  shares  to  a  particular 
person,  but  It  does  not  necessarily 
create  the  status  of  membership. 
The  allotment  may  be  subject  to  a 
condition,  that  is,  that  the  allottee 
should  not  only  indicate  his  accept- 
ance, but  perform  some  other  act 
such  as  make  payment  of  a  sum  of 
money;  a  company  therefore  may  of- 
fer specified  shares  to  a  person  on 
the  terms  that  no  title  to  the  shares 
shall  arise  until  a  condition  provided 
for  In  the  contract  to  accept  the 
shares  has  been  fulflUed.  and,  after 
the  allotment  and  registration  of 
such  shares,  the  company  may  de- 
cline to  treat  such  person  as  a  mem- 
ber If  he  has  neglected  to  comply 
with  the  condition.  Spitzel  v.  Chi- 
nese Corp..  Ltd.,  80  L.  T,  Rep.  N.  S. 
347. 

[d]  BriOmA*  of  allotBtsat.— The 
allotment  of  shares  in  a  company  Is 
evidenced  by  production  of  the  min- 
ute book  of  the  directors'  meeting 
moving  a  resolution  allotting  stock 
to  the  different  persons  whose  names 
appear  In  the  list  set  out  in  the  min- 
utes and  a  contract  is  completed  on 
posting  the  notice  of  allotment. 
North  West  Battery,  Ltd.  v.  Har- 
rr&ve,  (Han.)  16  DomLR  193,  26 
WestLR  881. 


a    Twin  City  Oil  Co.  v.  Christie, 

18  Ont  I*  324,  18  OntWR  766; 
Swayze  v.  Grob,  8  OntWN  816. 

[a]  Betoratlon  of  BOW*r< — ^Where 
the  statute  or  deed  of  settlement  of 
a  company  provides  that  the  allot- 
ment or  distribution  of  the  shares 
shall  be  vested  In  the  directors,  they 
cannot  delegate  the  power  of  allot- 
ment. In  re  Leeds  Banking  Co.,  L. 
R.  1  Ch.  661;  Twin  City  Oil  Co.  v. 
Christie.  18  Ont.  L.  324.  18  OntWR 
756. 

[b]  Da  faoto  dlrectorsv— An  allot- 
ment by  de  facto  directors  is  valid 
particularly  where  there  Is  a  pro- 
vision In  the  charter  validating  their 
acts.  Traders'  Trust  Co.  v.  Good- 
man. (Man.)  37  DomLR  31.  [1917] 
2  WestWkly  1235. 

9.  In  re  Bowron,  L.  R.  3  Ch.  592; 
Ramsgate  Victoria  Hotel  Co.,  Ltd.,  v. 
Montefiore,  L.  R.  1  Exch.  109;  Vilan- 
dre  v.  Allie,  (Que.)  22  DomLR  677; 
Patterson  v.  Turner,  3  Ont.  L.  373.  1 
OntWR  82.  22  CanLTOccNotes  163; 
Nasmith  v.   Manning,    5  Ont.  A.   126. 

IOl  International  Casualty  C!o.  v. 
Thomson,  48  Can.  S.  C.  167  Tdlsm  app 
2  WestWkly  658];  Olllesple  v.  Clover 
Bar  Coal  Co.,  (Alta.)  16  WestLR 
534;  In  re  Bankers  Trust  Corp.,  22 
B.  C.  436,  27  DomLR  63,  34  WestLR 
1;  Re  Bankers'  Trust,  21  B.  C.  130, 
21  DomLR  623'  Re  Great  Northern 
Assur.  Co.,  26  Man.  670.  25  DomLR 
703,  82  WestLR  524,  9  WestWkly 
240;  Re  Standard  F.  Ins.  Co.,  7  Ont. 
448;  Hamilton  Bank  v.  Johnston,  7 
Ontwp  111.     See  infra  SS  778,  774. 

[a]  OoBdltlonal  am^oatloa  aad 
nnooadlttoaal  allotments— (1)  It  fol- 
lows that  If  the  appHcafion  for 
shares  is  conditional  there  Is  no  conJ 
tract  when  the  allotment  is  uncondi- 
tional. Rogers'  Case,  L.  R.  3  Ch. 
634-  In  re  Ireland  Rolling  Stock  Co., 
L.  R.  1  Ch.  667;  Re  Great  Northern 
Assur.  Co.,  25  Man.  670;  Re  Modern 
House  Mfg.  Co.,  29  Ont.  L.  266,  28 
Ont.  L.  237.  (2)  Nor  is  it  necessary, 
within  the  meaning  of  this  rule,  that 
the  expression  of  the  condition 
should  be  in  the  same  letter  with  the 
application  for  the  shares,  provided 
they  reach  the  directors  together. 
Rogers'   Case,   supra. 

[b]  Transfer  of  •hare*  already 
Inued  is  not  an  allotment.  Interna- 
tional Casualty  Co.  v.  Thomson,  4  8 
Can.  S.  C.  167  [dlsm  app  2  WestWkly 
668];  Smith  v.  Gow-ganda  Mines, 
Ltd..  44  Can.  S.  C.  621. 

[c]  Allotment  of  common  stook  In 
plaos  of  preferred. — No  binding  con- 
tract of  subscription  Is  effected,  so 
as  to  bind  a  subscriber  as  a  contrib- 
utory, by  allotting  to  him  common 
shares  in  the  place  of  preferred 
stock  which  he  has  applied  for.  In 
re  Bankers  Trust  Corp.,  22  B.  C.  436, 

27  DomLR  63,  34  WestLR  1;  Re 
Bankers'  Trust,  21  B.  C.  130,  21  Dom 
LR  623. 

11.  Alta. — ^Pierson  v.  Egbert,  29 
DomLR    669,    34    WestLR    1039    [aff 

28  DomLR   759,    34   WestLR   256]. 

B.  C. — Anglo-American  Lumber  Co. 
V.  McLellan,  14  B.  C.  93.  See  also 
Graham  Island  Collieries  v.  McLeod, 

19  B.  C.  114,  16  DomLR  281,  27  West 
LR  227,   6  WestWkly  154. 

Man. — Morden  Woolen  Mills  Co.  v. 
Heckles,  17  Man.  667,  7  WestLR  716; 


Traders  Trust  Co.  v.  Goodman,  37 
DomLR  31,  [1917]  '2  WestWkly  1235. 

N.  S. — Acadia  Loan  Corp.  v.  Went- 
worth,  40  N.  S.  525. 

Ont. — Denlson  v.  Lesslie,  t  Ont.  A. 
586  raff  43  U.  C.  Q.  B.  221.  See  also 
Fischer  v.  Borland  Carriage  Co.,  S 
OntWR    679     [apr    dlsm     9     OntWR 

Que. — ^Forget  v.  Cement  Products 
Co.,  24  Que.  K.  B.  446  [app  dlsm  28 
DomLR  717];  Robert  v.  Banque  des 
Cantons  de  I'Est,  17  Que.  K.  B.  167. 

"It  does  not  matter  how  the  de- 
fendant received  notice  of  the  allot- 
ment, or,  which  is  the  same  thing, 
the  appropriation  of  the  shares  to 
him,  if  such  notice  reached  him  be- 
fore his  alleged  withdrawal."  Anglo- 
American  Lumber  Co.  v.  McLellan,  14 
B.  C.  93,  95. 

[a]  Implied  aooaptaace  tnO.  allot, 
meat. — (1)  A  subscnption  for  shares 
in  a  joint-stock  company  becomes  a 
contract  by  acceptance  of  the  sub- 
scription and  the  distribution  and 
allotment  of  the  shares  made  by  the 
company.  Such  acceptance  and  al- 
lotment may  be  implied  as  well  as 
express.  Consequently,  the  transfer 
by  a  company  to  a  third  person  of  a 
subscription  for  a  specific  number  of 
shares,  followed  by  notice  to  the  sub- 
scriber, is  an  acceptance  of  the  sub- 
scription and  an  Implied  allotment  of 
the  shares  subscribed  for.  Robert  v. 
Banque  des  Cantons  de  I'Est,  17  Que. 
K.  B.  157.  (2)  An  allotment  of  stock 
pursuant  to  an  application  for  the 
same  can  be  shown  by  inference  and 
implication  as  well  as  by  express 
words.  Subsequent  payments  made 
on  account  of  the  stock,  and  accept- 
ance thereof  by  the  company,  consti- 
tute an  inference  that  the  application 
had  been  accepted  and  stock  allotted. 
Plerson  v.  Egbert,  29  DomLR  569.  34 
WestLR  1039  [aff  28  DomLR  769,  34 
WestLR  256]. 

[b]  Payment  of  oalL— Subscribers 
for  shares  of  stock  In  a  corporation 
who  have  paid  a  call  on  the  shares 
cannot  be  heard  to  deny  the  allot- 
ment of  the  shares  and  notice  there- 
of. Morden  Woolen  Mills  Co.  v. 
Heckles,  17  Man.  657,  7  WestLR  716. 
_  13.  In  re  United  Service  Co.,  L. 
R.  6  Ch.  707  fdist  In  re  Natal  Inv. 
Co.,  L.  R.  6  Ch.  22];  In  re  London,  etc., 
Bxch.  Bank,  L.  R.  2  C3i.  427;  In  re 
London,  etc..  Cons.  Coal  Co.,  6  Ch. 
D.  625;  In  re  Robinson,  etc.,  Brewery 
Co.,  L.  R.  IS  Bq.  228;  Re  Imperial 
Land  Co.,  Ltd.,  40  L.  J.  Ch.  180;  In  re 
Haggert  Bros.  Mfg.  Co.,  19  Ont.  A. 
682;  Re  Cement  Stone,  etc.,  Co.,  8 
OntWR  264;  Bergeron  v.  La  Com- 
pagnle  de  Jonquiere,  22  Que.  K.  B. 
341:  Alberta  Impr.  Co.  v.  Pevereet,  7 
Sask.  L.  99,  17  DomLR  314,  27  West 
LR  801,  6  WestWkly  709.  See  also 
supra  I  767. 

13.  Acadia  Loan  Corp.  v,  Went- 
worth,    40  N.   S.    525. 

14.  In  re  Queen  City  Refining  Co., 
10  Ont.  264;  Re  Standard  F.  Ins.  Co.. 
7  Ont.  204;  Union  P.  Ins.  Co.  v.  Ly- 
man, 46  U.  C.  Q.  B.  458;  Pineau  v.  St. 
Laurent,  26  Que.  K.  B.  210;  Forget 
V.  Cement  Products  Co.,  24  Que.  K.  B. 
445   [app  dlsm  28  DomLR  717]. 

16.  In  re  International  Contract 
Co.,  L.  R.  3  Cb.  36;  Mackenzie  v. 
Monarch  L.  Assur.  Co.,  45  Can.  S.  C. 
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Cancellatiqn.  After  shaxes  hav^  been  allotted  to 
an  applicant  therefor  the  directors  cannot  cancel 
the  allotment." 

[i  7731  (3)  Acceptance  Varying  from  Ofl«r— 
(a)  In  General.  The  acceptance,  whether  b^  the ' 
corporation  or  by  the  subscriber  or  purchaser,  must 
not  vary  materially  from  the  conditions  or  other 
terms  of  the  offer.  If  it  does,  the  element  of  mu- 
tual assent  is  wanting  and  no  binding  contract  can 
result,^^  unless  the  acceptance,  which  is  in  effect 
a  mere  counter-offer,  is  itself  accepted  and  assented 
to."  It  follows  that  a  conditional  offer  to  sub- 
scribe, or  an  offer  to  be  accepted  only  by  perform- 
ance of  a  condition,  cannot  be  accepted  so  as  to 
create  a  binding  contract  of  subscription  without 
performance  or  fulfillment  of  the  condition.^* 

[$  774]  (b)  Variance  in  Formation  of  Corpora- 
tion and  Alteration  of  SabBcription,  Articles,  or 
Oertificate.  It  necessarily  follows  in  the  case  of 
.  subscriptions  prior  to  incorporation  not  only  that  a 
corporation  must  be  formed  to  accept  the  offer  and 
become  a  party  to  the  contract,^  but  also  that  the 
corporation    formed    must,    as    to    its    purposes, 


powers,  and  otherwise,  be  the  same  corporation  as 
that  contemplated  by  the  subscription  agreement." 
On  the  same  principle,  where  the  subscription 
gaper  or  the  articles  of  association  are  materially 
altered  without  the  .consent  of  one  of  the  subscrib- 
ers thereto,  he  cannot  be  held  liable  on  his  sub- 
scription.^ And  one  who  signs  articles  of  asso- 
ciation cannot  be  held  liable  as  a  subscriber  if 
those  articles  are  abandoned,  and  others  substi- 
tuted without  his  consent.** 

[$  775]  d.  Form  of  Contract  and  Mode  of  Sub- 
scribing—(1)  In  OeneraL  Unless  the  charter  or 
statute  requires  that  subscriptions  to  capital  stock 
shall  be  made  in  a  particular  manner  or  shall  be 
in  a  particular  form,**  such  subscriptions  need  not 
be  in  any  particular  form  or  made  in  any  particu- 
lar mode,  but  any  agreement,  proved  by  competent 
evidence,  by  which  a  person  shows  an  intention 
to  become  a  stockholder,  and  by  which  the  cor- 
poration shows  an  intention  to  accept  him  as  such, 
is  sufficient,,  provided  all  the  elements  of  a  valid 
contract  exist.**  -  Bnt  in  every  case  of  course  in  the 


232  JallowlnK  app  2S  Ont  L>.  S42,  18 
OntwR  S25];  Barrett  v.  Vancouver 
Bank,  (B.  C.)  J«  DomLR  158,  [1917] 
3  WestWkly  B8;  Traders  Trust  Co. 
V.  Goodman,  (Man.)  37  DomLR  81. 
riSlTl  2  WestWkly  1235;  Denlson  v. 
liessUe,  3  Ont'.  A.  636;  Re  Standard 
P.  Ins.  Co.,  7  Ont.  448;  Port  William 
Commercial  Chambers  v.  Braden.  6 
OntWN  24;  Port  Hope  Brewing,  etc., 
Co.  V.  CavanauBh.  8  OntWR  985; 
tTnlon  P.  Ins.  Co.  v.  tiyman,  46  U.  C. 
Q.  B.  453.     See  also  Infra  }  920. 

16.  In  re  United  Ports  Co.,  U  R. 
13    Eq.    474. 

177  Cal.— Gray  v.  Ellta.  164  Cal. 
481,  129  P  791;  Mahan  v.  Wood,  44 
Cal.  462;  Tidewater  Southern  R.  Co. 
V.  Merz,  86  Cal.  A.  405,  169  P  1064. 

Ga.— Midland  City  Hotel  Co.  v. 
Gibson,  11  Ga.  A.  829.  76  SB  600. 

Ind. — Junction  R.  Co.  v.  Reeve,  16 
Ind.   286.  ^  ^,         .    , 

La. — Marlnonl  v.  Schlro,  7  Iia. 
A.  (Orleans)  97. 

Me. — Richmond  Factory  Assoc,  v. 
Clarke,  61  Me.  851i;  Oldtown,  etc.,  R. 
Co.   V.   Veaxle,    39    Me.    B71. 

Mass. — Newbury  Port  First  Unl- 
versalists'  Soo.  v.  Currier,  8  Mete. 
417. 

Mich. — ^Plank's  Tavern  Co.  v.  Burk- 
hard,  87  Mich.  182,  40  NW  562. 

N.  T. — ^Dorris  V.  Sweeney,  60  N.  T. 
463. 

Tex. — Comanche  Cotton  Oil  Co.  v. 
Browne,  (Civ.  A.)  90  SW  528  trev  on 
other   grounds    99    Tex.    660,    92    SW 


4501. 

va. — ^Norwich    Lock    Mfg. 
Hockaday,  89  Va.  667.  18  SW  .877._ 


W.  Va. — Greenbrier  Industrial  Ex- 

Sositlon  V.  Rodes,  87  W.  Va.  788,  17 
K  305. 

Eng. — In  re  Rolling  Stock  Co., 
L.    R    l^Ch.    567. 

B.  C. — In  re  Bankers  Trust  Corp., 
22  B.  C.  436,  27  DomLR  63,  34  West 
LR  1;  Re  Bankers'  Trust,  21  B.  C. 
130,    21    DoroLR    623. 

N.  S. — Halifax  Carette  Co.  v.  Moir, 
28  N.  S.  45. 

Ont. — In  re  Nipissing  Planing 
Mills,  Ltd.,  18  Ont.  L.  80,  18  OntWR 
860;  Patterson  v.  Turner,  8  Ont.  L. 
378,  1  OntWR  82,  22  CanLTOcc  Notes 
163. 

Ja]  Tazlaae*  M  to  purty. — An 
ofCer  by  a  firm  to  subscribe  is  not 
accepted  by  an  offer  to  place  the 
name  of  one  of  the  partners  only  In 
the  charter.  Halifax  Carette  Ck>.  ▼. 
Molr,    28   N.   S.   46. 

[b]  ■«'bs«ilpttmi  p»»U*  la  prop- 
arty. — ^A  subscription  for  stock,  pay- 
able by  the  conveyance  of  a  apeclnc 
tract  of  land,  and  conditioned  that, 
In  case  the  company  declined  to  take 
the    land    at    the    price    named,    the 


subscription  should  be  void,  is  a 
mere  proposition,  and  until  accepted 
by  the  company  according  to  its 
terms  is  not  binding  upon  the  sub- 
scriber. Junction  R.  Co.  v.  Reeve, 
16   Ind.   236. 

rcll  •vflolMiey  of  aoeaptaBce. — 
(1)  That  such  an  acceptance  must 
be  by  a  formal  act  of  the  directors 
see  Junction  R.  Co.  v.'  Reeve,  15  Ind. 
236.  .  (2)  That  an  acceptance  by  an 
entry  on  the  records  of  the  corpora- 
tion without  notice  to  the  subscriber 
is  good,  was  held,  but  the  decision 
does  T(oC  seem  to  be  sound.  New 
Albany,  eta,  R.  Co.  v.  McCormlck,  10 
Ind.  499,  71  AmD  337.  (3)  That  such 
an  acceptance  cannot  take  place  by 
the  act  of  some  of  the  directors 
acting  separately  and  not  sitting  as 
a  board  especially  where  the  number 
Is  not  shown  to  have  been  enou|^ 
to  make  a  quorum  see  Junction  R. 
Co.  V.  Reeve,  15  Ind.  236.  (4)  That 
such  an  acceptance  may  be  shown 
by  acta  as  well  as  by  writings,  as 
by  the  act  of  the  subscriber  fn  pay- 
ing the  required  deposit  and  the  act 
of  the  company  in  accepting  it  see 
Nichols  V.  Burlington,  etc..  Plank 
Road  Co.,  4  Greene  (Iowa)  42. 

AppUe»tloii  snA  aUotnent  see 
supra  I  772. 

18.  See  generally  Contracts  {|  87, 
110. 

19.  Conn. — Webb  v.  Moeller,  87 
Conn.    188.    87    A    277. 

Ga. — Midland  City  Hotel  Co.  v. 
Gibson,  11  Ga.  A.  829,  76  SB  600; 
Allen  V.  Hastings  Industrial  Co.,  2 
Ga.    A.    291,   68    SE    504. 

Md. — Webb  v.  Baltimore,  etc.,  R. 
Co.,  77  Md.  92,  26  A  113,  39  AmSR 
396;  Taggart  v.  Western  Maryland 
R.   Co.,    21    Md.    563,    89   AmD   760. 

N.  T.— Burrows  v.  Smith,  10  N.  T. 
560,  Seld.  116. 

Oh. — ^Armstrong  v.  Karshner,  47 
Oh.  St.  276,  24  NE  897:  Mansfleld, 
etc..  R.  Co.  V.  Stout,  26  Oil.  St.  241. 

Pa. — ^Pittsburgh,  etc,  R.  Co.  -v. 
Plummer,  87  Pa  418. 

Wyo. — Natwick  v.  Terwllllger,  24 
Wyo.  263.  157  P  696,  160  P  838. 

Alta.-— Gillespie  v.  CTlover  Bar 
Coal   Co.,    16    WestLR    834. 

Man. — Re  Great  Northern  Assur. 
Co.,  26  Man.  670,  25  DomLR  703,  32 
WestLR   524,   9   WestWkly   240. 

Ont. — Hamilton  Bank  v.  Johnston, 
7    OntWR    111. 

OoBditioaal  RtbaoriptlOBS  am  dls- 
ttagvUhuA  from  oSuxa  to  ■ntiacrlb* 
see  Infra  9  832  et  seq. 

▼arlanoe  UM  to  eorporatioii  see 
infra  i  795. 

Vazliuwe  aa  to  atook  see  infra  t 
795. 

SO.  See  supra  |{  766  et  seq,  771; 
infra  i  795. 


91.     See   infra   J    796. 

39.  Katama  Land  Co.  v.  Jemegan. 
126  Mass.  155;  Burrows  v.  Smith,  10 
N.   Y.    650,   Seid.   115. 

03.  Southern  Hotel  Co.  v.  New- 
man, SO  Mo.  118:  Burrows  ▼.  Smith, 
10  N.  T.  550,  Seld.  115.  See  also 
Richmond  St.  R.  Co.  v.  Reed,  83 
Ind.  9. 

94,  See  infra  {   778. 

95.  U.  S. — Dupee  V.  Cliicago  Horse 
Shoe  Co.,  117  Fed  40,  54  CCA  426 
[certiorari  den  188  tT.  S.  740.  23 
set   848.   47   L.  ed.   677]. 

Ala. — Plasters',  etc..  Independent 
Packet  Co.  v.  Webb,  144  Ala.  666,  39 
S  662. 

Cal. — ^Monterey,  etc.,  R.  Co.  v. 
Hildreth,  68  Cal.  123;  Pasadena 
Rapid  Transit  Co.  v.  Mi/nson,  <A.) 
174  P  109;  Hughes  Mfg.,  etc.,  Co.  v. 
Wiloox,  18  Cal.  A.   22,  108  P  871. 

Ga. — Rogers  v.  Burr,  105  Oa.  432, 
81   SE   438,   70  AmSR  60. 

111. — Ottawa,  etc.,  R.  Co.  v.  Black, 
79  111.  262;  Hays  v.  Ottawa,  etc..  R. 
Co.,  61  111.  422;  Parkhurst  v.  Mexi- 
can SoutBeastem  R.  Co.,  102  III.  A. 
507. 

Iowa. — Nulton  v.  Clayton,  64  Iowa 
425,  6  NW  685,  87  AmR  21S. 

Ky. — Cbicago  Bldg.,  etc.,  Co.  v. 
Peterson,  133  Ky.  696,  118  SW  384; 
Gill  V.  Kentucky,  etc..  Gold,  etc.. 
Min.  Co.,  7  Bush  686;  Fry  v.  Lexing- 
ton, etC;,  R.  Co.,  2  Mete.  314. 

Md. — Webb  v.  Baltimore,  etc.,  R. 
Co.,  77  Md.  92,  26  A  113,  89  AmSR 
396:  Oler  v.  Baltimore,  etc.,  R.  Co., 
41  Md.  683;  Wellersburg,  etc..  Plank 
Road   Co.    v.    Toung,    12    Md.    476. 

Mass. — Bridgeport  Window  Hard- 
ware Co.  V.  Osborne,  222  Mass.  617, 
111  NE  864. 

Miss. — Krlger  v.  Hanover  Nat 
Bank,  72  Miss.  462,  16  8  361. 

Mo. — State  v.  Reynolds,  268  Mo. 
210,  186  SW  1067;  De  Giverville  I.and 
Co.  V.  Thompson,  190  Mo.  A.  682, 
176    BW    409. 

Nebr. — Nebraska  Chlckory  Co.  v. 
Lednlcky,  79  Nebr.  587,  113  NW  246. 

Nev. — Ross  V.  Gold  Hill  Bank,  20 
Nev.   191,    19   P   243. 

N.  H. — Manchester  St.  R.  v.  Wil- 
liams, 71  N.  H.  812.  52  A  461; 
Anderson  v.  Scott.  70  N.  H.  SS4,  49 
A  568. 

N.  T. — Phcenlx  Warehousing  tJo.  v. 
Badger,  67  N.  T.  294;  Tonkers 
Gazette  Co.  v.  Taylor,  30  App.  Dlv. 
334,  51  NTS  969;  Eastern  Plank 
Road  Co.  V.  Vaughan,  20  Barb.  155 
faff  14  N.  T.  546];  Lohman  v.  New 
York,  etc.,  R.  Co.,  4  N.  T.  Super.  39. 
Woods  Motor  Vehicle  Co.  v.  Brady, 
39  Misc.  79.  28  NYS  208  [atT  90  App. 
Dlv.  610,  85  NYS  1161  (rev  on  other 
grounds  181  N.  Y.  146,  78  NB  674)]. 


rot  latw  oMsa,  asralopnwati  and  ehaacas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  npta  Boml 
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absence  of  elements  of  estoppel/'  there  must  be  a 
present  intention  to  contract"  with  the  corpora- 
tion;™ and  the  agreement  must  not  be  incomplete 
or  indefinite.'* 

Sevenl  sheets  or  wiitingB  will  be  construed  as 
one  contract  of  subscription  when  this  appears  to 
have  been  intended  by  the  parties.*" 

Artides  or  cntiflcate  of  incoiporatioiL  Signing 
of  the  articles  or  certificate  of  association  or  in- 
corporation by  a  preliminary  subscriber  is  not 
necessary  to  render  him  liable  as  a  subscriber  and 
entitle  him  to  the  rights  of  a  stookholder,*^  unless 
it  is  required  by  the  charter  or  statute;"  nor  is  it 
necessary  that  the  subscriber  should  be  named  in 
the  certificate  of  incorporation.'* 

Snhscriirtion  book.  It  is  not  essential  that  the 
snbscription  should  be  in  the  subscription  book  of 
the  corporation,  and  a  subscription  which  is  other- 
wise valid  will  not  be  invalidated  by  the  fact  that 
it  is  made  on  a  separate  paper.** 

Stock  book.  Nor,  in  the  absence  of  a  statutory 
provision,  is  it  necessaiy  in  order  to  constitute  a 
person  a  subscriber  that  he  should  subscribe  the 
stock  book." 

Private  moaorandnm  book.  It  has  been  held 
that  a  snbscription  entered  in  a  pocket  memoran- 
dum book  was  valid  and  binding.**  But  on  the 
other  hand  there  is  a  decision  that  the  mere  en- 
tering of  one's  name  in  the  personal  memorandum 
book  of  the  president  of  a  corporation  with  the 
amount  and  number  of  shares  which  were,  accord- 


Wash. — Davles   v.   Ball,    64   Wash. 
292.  116  P  883.  AnnCaslSllB  750. 

W.     Vs. — Windsor     Hotel     Co.     v. 
Schenk.  76  W.  Va.  1,  84  SB  911. 

Ont. — In  re  Grsmni  Motor  Truck 
Co.,   35  Ont.   L.  224.  9  OntWR  321. 

[a)  Tnstsiiwti  of  Bnttoleiit  watt- 
aeil9ttOBS^-(l)  A  subscription  of 
stock  "subject  always  to  the  by- 
laws, rules  and  articles  of  incor- 
poration," one  of  which  wag  that 
the  stock  should  be  paid  for  after 
Ave  hundred  shares  had  been  sub- 
scribed, and  that  ten  per  cent  should 
be  payable  on  the  fifteenth  of  each 
month,  has  been  held  to  render  the 
subscriber  a  shareholder,  and  to 
make  the  installments  become  due 
even  if  no  assessments  were  made. 
Waukon,  etc,  R.  Co.  v.  Dwyer,  49 
Iowa  121.  (2)  A  stirnature  to  the 
articles  of  association  of  a  pro- 
jected corporation,  followed  by  the 
words  "260  shares,"  is  a  sufncient 
subscription  to  that  number  of 
shares  of  stock,  provided  the  Eub7 
scriber  Intended  that  It  should  So 
operate.  Dupee  v.  Chicaso  Horse 
Shoe  Co.,  117  Fed.  40,  54  CCA  426 
[certiorari  den  188  U.  S.  740,  23  SCt 
848,  47  L.  ed.  6771.  And  see  Phoe- 
nix Warehousing  Co.  v.  Badger,  67 
N.  T.  294  [aff  6  Hun  2931;  Cole  v. 
Ryan,  52  Barb.  (N.  T.)  168.  (3)  In 
an  action  on  a  contract  of  subscrip- 
tion to  a  corporation,  an  affidavit  of 
defense  admUtlng  that  defendant 
wrote  his  name  to  the  contract,  but 
atatintr  that  he  did  not  fill  out  any 
number  of  shares  In  the  company 
which  he  was  willinK  to  take,  and 
not  denying  that  he  wrote  opposite 
his  name  the  fiKures  appearing  on 
the  contract  indlcatinc  the  amount 
of  the  stock  for  which  ne  subscribed, 
was  insufficient.  Columtms  Land  Co. 
V.  McNally,  172  Pa.  168,  33  A  339. 
(4)  Other  instances  of  sufficient  sub- 
scriptions see  Cole  v.  Ryan,  62  Barb. 
(N.  T.)  168;  Eastern  Plank  Road 
Co.  V.  Vaugrhan,  20  Barb.  165  [air  14 
N.  T.  51;  Grangers'  Market  Co.  v. 
Vinson,  6  Or.  172;  and  infra  this  sec- 
tion. 

[b]  Ooatraets  of  sabsoslptloB  to 
stook  iB  •  proapsotlTS  oorponttloa 
need  not  all  be  on  one  book  or  In  the 
same  form.  Anderson  y.  Scott,  70 
N.  H.  634,  4»  A  668. 

ae,    sea  Infra  (  920. 
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87.  Ala. — White  ▼.  Kahn,  103  Ala. 
308,  16  S  596  (Where  the  subscrip- 
tion was  said  to  have  been  designed 
merely  as  a  teat  of  what  might  be 
done). 

Cat. — Monterey,  etc.,  R.  Co.  v.  Hil- 
dreth,    63   Cal.    123. 

111. — Thrasher  v.  Pike  County  R. 
Co.,    25   III.   393. 

Ky.-^Mt.  Sterling  Coalroad  Co.  v. 
Mttle,  14  Bush  429;  Goff  v.  Win- 
chester College,    6   Bush   443. 

Me. — Oldtown,  etc.,  R.  CO.  ▼. 
Veazle.   39   Me.   671. 

Mich. — Flank's  Tavern  Co.  v.  Burk- 
hard.  87  Mich.  182,  49  NW  662. 

N.  Y. — Lake  Ontario  Shore  R.  Co. 
v.  ,CurtlS8,  80  N.  T.  219;  Darris  v. 
Sweeney,  64  Barb.  636  [aff  -SO  N.  T. 
463]. 

Or. — Grangers'  Market  Co.  v.  Vin- 
son,   6   Or.    172. 
■  Pa. — Strasburg  R,   Co.   v.   BJchter- 
nacht,    21    Pa.    St.    220,    60   AmD    49. 

Man. — ^AUan  v.  Gordon,  1  Man. 
132. 

See  also  .supra  S  762. 

Aareemsnt  or  promise  to  snliacdlM 
In  future  see  infra  I  780. 

as.  Russell  V.  Broadus,  (Ala.)  39 
S  712;  Lake  Ontario  Shore  R.  Co.  v. 
CurtlSB,  80  N.  T.  219;  Philadelphia 
Medical  Pub.  Co.  v.  Wolfenden,  248 
Pa.  460,  94  A  138;  Strasburg  R.  Co. 
V.  Echternacht,  21  Pa.  220,  60  AmB 
49;  Kelley  v.  Collier,  11  Teir.  Clv.  A. 
353.    32    SW    428. 

AgTssniamta  betwsaa  todlvldnala 
oalT  see  Infra   {   781. 

W.     See  Infra   i    779. 

30.  Beedy  v.  San  Mateo  Hotel  Co., 
27  Cal.  A.  663,  150  P  810;  Chicago 
Bldg.,  etc.,  Co.  ▼;  Peterson,  138  Ky. 
696,  il8  SW  384;  Ft.  Worth  Cattle- 
men's Trust  Co.  V.  Turner,  (Tex.  Clv. 
A.)   182  SW  438. 

81.  Ind. — Johnson  v.  Wabash,  etc.. 
Plank-road  Co.,  18  Ind.  889;  Shlck 
V.  catisens'  Enterprise  Co.,  15  Ind. 
A.    329,    44    NE   48,    57    AmSR    230. 

Mich. — Peninsular  R.  Co.  ▼.  Dun- 
can,  28   Mich.    130. 

Mo. — State  v.  Reynolds,  268  Mo. 
210,  186  SW  1067;  Louisiana  Pur- 
chase Exposition  Co.  V.  Schnur- 
macher,  151  Mo.  A.  601,  132  SW  326, 
160    Mo.    A.    611,    140    SW    1198. 

N.  Y. — Yonkers  Qasette  Co.  v.  Tay- 
lor, 30  App.  Div.  834,  61  NYS  »t»,  6 


ing  to  an  oral  agreement,  to  be  taken  on  a  cer- 
tain contingency  could  not  be  construed  as  a  sub- 
scription to  the  stock,  there  being  at  the  time  noth- 
ing about  the  book  to  show  that  it  was  to  contain 
a  list  of  stoek  subscribers.** 

Effect  of  receipt  written  on  margin  of  subscrip- 
tion book.  A  mere  receipt  for  a  certificate  of  stock, 
written  in  the  margin  of  the  subscription  book,  has 
been  held  a  sufficient  subscription  for  stock.** 

Effect  of  amiOTring  explanatory  memorandnm. 
Where  an  explanatory  memorandum  is  annexed  to 
the  eubscription  paper,  the  legal  presumption,  in 
the  absence  of  evidence  to  the  contrary,  is  that  it 
was  there  when  the  subscription  was  made.** 

w<BfaiTr»  in  or  omiflBion  of  name  of  corporation. 
It  has  been  held  that  a  subscription  to  the  stock 
of  a  corporation  is  not  invalidated  by  a  mistake  in 
stating  the  name  of  the  corporation,  nor  even  by 
the  omission  of  the  name.^ 

[i  776]  (2)  Necessity  for  Writing;  Oral  Snb- 
scriptitms  or  Other  Contracts.  While^  the  strict 
definitions  of  the  words  "subscribe"  and  "sub- 
scription" involve  the  idea  of  a  written  and  signed 
agreonent,  they  are  by  common  usage  often  em- 
ployed to  include  an  agreement,  whether  written 
or  oral,  to  give  or  pay  some  amount  to  a  designated 
purpose,"  and  in  this  sense  there  may  be  a  valid 
oral  contract  of  subseriptioii  to  the  capital  stock  of 
a  corporation,  or  a  contract  partly  oral  and  partly 
in  writing,  a  contract  in  writing  not  being  neces- 
sary unless  required  by  the  charter  or  by  statute.** 

NYAnnCas  384:  Buffalo,  etc.,  R.  Co. 
V.  Clark,  22  Hun  369  faft  87  N.  Y. 
294,  6321;  Eastern  Plank  Road  Co. 
V.  Vaughan,  20  Barb.  N.  Y.  156  (aff 
14    N.    Y.    646]. 

Utah. — Utah  Hotel  Co.  v.  Madsen, 
43   Utah  285.   184  P  677. 

And  see  other  cases  supra  I  767. 

33.     See  infra   i    778. 

33.  Woods  Motor  Vehicle  Co.  v. 
Brady,  39  Misc.  79,  78  NYS  203  [aff 
90  App.  Div.  610  mem,  85  NYS  1161 
mem  (rev  on  other  grounds  181  N.  Y. 
145,    73    NE    674)1. 

34.  Ark. — Woodruff  v.  McDonald, 
33  Ark.  97. 

Ind. — Brownlee  v.  Ohio,  etc,  R. 
Co.,  18  Ind.  68. 

N.  Y. — Eastern  Plank  Road  Co.  v. 
VaugSian,  20  Barb.  166  [aff  14  N.  Y. 
6461;  Hamilton,  etc.,  Plank  Road  (3o. 
V.  Rice,  7  Barb.  157. 

Oh. — Ashtabula,  etc.,  R.  Co.  v. 
Smith,  16  Oh.  St.  328. 

Va. — Stuart  v.  Valley  R.  Co.,  32 
Oratt    (78   Va.)    146. 

Compare  Charlotte,  etc,  R.  Co.  v. 
Blakely,  34  S.  C.  L.  246. 

Ohartas  or  atfttatory  ivv'i'smaBta 
see  infra  {   778. 

38.  Kriger  v.  Hanover  Nat.  Bank, 
72  Miss.  462.  16  S  351. 

Ohartax  or  atstatory  i*q,iiix«meata 
see  infra  J   778. 

36.  Buffalo,  etc.,  R.  Co.  v.  Olfford. 
87  N.  Y.   294. 

37.  McClelland  v.  Whlteley,  18 
Fed.  822,  11  Bias.  444. 

38.  Lohman  v.  New  York,  etc.,  R. 
Co.,  4  N.  Y.  Super.  39.  See  also 
Clements  v.  Todd,  1  Exch.  268,  154 
Reprint  113;  CJarrick's  Case,  1  Sim. 
N.  S.  605.  40  EngC%  605,  61  Reprint 
196. 

39.  Robinson  v.  Pittsburgh,  etc., 
R.  C?o.,  82  Pa.  384,  72  AmD  792. 

40.  Oler  v.  Baltimore,  etc.,  R. 
Co.,  41  Md.  583;  Milford,  etc..  Tump. 
Co.  V.  Bruch,  10  Oh.  Ill,  36  AmD 
78. 

41.  Rutenbeck  v.  Hohn,  143  Iowa 
13,   121  NW  698.   136  AmSR  731. 

48.  Cal. — Walter  v.  Merced  Acad- 
emy Assoc,  126  (3al.  582,  69  P  136. 

Ga. — Rogers  v.  Burr,  106  Oa.  432, 
31  SE  438,  70  AmSR  60. 

111. — Wemple  v.  St  Louis,  etc.,  R. 
Co.,  120  111.  196,  11  NE  906.      ^ 

Iowa.— Rutenbeck    v."    Hohn 
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But  an  oral  executory  contract  of  subscriptioa  will 
not  be  valid  where  the  charter  or  a  statute  requires 
that  such  contracts  shall  be  made  in  writing. 

Statute  of  fraoda.  A  subscription  for  stock  in 
a  corporation  is  not  within  the  provision  of  the 
statute  of  frauds  relating  to  contracts  for  the  sale 
of  goods  or  personalty;**  nor  is  it  within  the  pro- 
vision relating  to  agreements  for  the  sale  of  lands 
or  an  interest  therein,  although  the  corporation 
may  own  lands;*'  but  it  is  within  the  provision  in 
relation  to  agreements  not  to  be  performed  within 
a  year  from  the  making  thereof,  unless  it  may  be 
performed  within  the  year,  in  which  case  the  stat- 
ute does  not  apply.*" 

[$  777]  (3)  .Oontxacts  Inferred  from  Oondnct. 
It  is  not  even  necessary  that  there  shall  be  proof 
of  any  actual  subscription  for  stock  at  all  to  render 
one  a  stockholder  and  liable  aa  such,  unless  it  is 
required  by  the  charter  or  statute,  for  it  is  well 
settled  that  a  contract  may  be  inferred  from  the 


Iowa  13,  121  NW  698.  136  AmSR 
731;  Des  Moines  Sav.  Bank  v.  Colfax 
Hotel  Co.  88  Iowa  4,  S6  NW  <7; 
Colfax  Hotel  Co.  v.  Lyon,  69  Iowa 
(88,  29  NW  780. 

Ky. — ^Kentucky  Mut.  Inv.  Co.  v. 
Schaefer,  180  Ky.  827,  85  SW  1098, 
27  KyLi  ((67;  Somerset  Nat.  Banking 
Co.'s  Receiver  v.  Adams,  72  SW  1125, 
24  KyL  2083;  Bullock  v.  Falmouth, 
etc.,  Turnp.  Co.,  86  Ky.  184,  3  SW 
129,  8  Kyli  83S;  SiXcelslor,  etc.. 
Petroleum  Co.  v.  Uaxwell,  3  Ky.  Op. 
446. 

Me. — ^Barron  v.  Burrlll,  86  Me.  66, 
29  A  939;  Chaffln  V.  CumminKs,  37 
Me.  78. 

Md. — ^Webb  V.  Baltimore,  etc.,  R. 
Co..  77  Md.  92,  26  A  113,  39  AmSR 
896. 

Mass. — Biid^port  Window  Hard- 
ware Co.  T.  Osborne,  222  Mass.  617, 
111  NB  364. 

Nebr. — York  Park  Bldg.  Assoc,  v. 
Barnes,  39  Nebr.  834,  68  NW  440. 

N.  H. — Manchester  St.  R,  Co.  v. 
Williams.  71  N  H.  312,  52  A  461. 

Pa. — Shellenberger  v.  Patterson, 
168  Pa.  80,  31  A  943. 

S.  D. — Clapp  V.  out  Kdg-e  Cons. 
Mines  Co.,  S3  S.  D.  128.  144  NW  721. 

Va.— Reed  v.  Gold,  102  Va.  87,  46 
SB  868. 

Wash. — Strong  v.  BIdridge,  8 
Wash.  595,  36  P  696. 

Bng. — Matter  of  Electric  Tel.  Co., 
3  De  O.  &  J.  170,  60  BngCh  182,  44 
Reprint  1238. 

Can. — Re  Canada  Cent.  Bank,  26 
CanLJNS  238. 

Ont. — Re  Standard  F.  Ins.  Co.,  12 
Ont.  A.  486;  In  re  Canada  Cent.  R. 
Co.,  36  U.  C.  Q.  B.  390.  See  also  the 
observations  of  Osier,  J.,  In  Union 
F.  Ins.  Co.  V.  O'Gara,  4  Ont.  359. 

48.     See  infra  |  778. 

44.  Ooatimcts  for  wtl*  of  ■took  see 
Fraudfl,  Statute  of  [20  Cyc  244], 

45.  See  Frauds,  Statute  of. 

46.  See  Frauds,  Statute  of. 

47.  U.  S.— Paclflo  Nat.  Bank  v. 
Eaton,  141  V.  S.  227,  11  SCt  984,  86 
I*  ed.  702;  Chubb  v.  Upton,  96  U.  S. 
665,  24  L.  ed.  523;  Sanger  v.  Upton, 
91  U.  S.  66,  23  L.  ed.  220;  Upton  v. 
Trlbilcock.  91  U.  S.  46,  23  L..  ed.  203; 
In  re  L.  M.  Alleman  Hardware  Co., 
172  Fed.  811  [rev  on  other  grounds 
181  Fed.  810,  104  CCA  320]:  In  re 
Duryea  Power  Co.,  169  Fed.  783. 

Ala. — Planters',  etc..  Independent 
Packet  Co.  v.  Webb,  144  Ala.  668,  39 
a  562. 

Cal. — ^Walter  v.  Merced  Academy 
Assoc..  126  Cal.  682,  69  P  136.  See 
California  Sterilization  Co.  v.  Tucker, 
34  Cal.  A.  671.  168  P  372  (holding 
evidence  suSlclent  to  show  that  the 
contract  was  made  between  the  al- 
leged subscriber  and  the  corpora- 
tion). 

Conn. — Hartford,  etc.,  R.  Oo.  v. 
Kennedy,   12  Conn.  499. 


111. — Jewell  V.  Rock  River  Paper 
Co..  101  111.  67;  Boggs  V.  Olcott,  40 
111.  303;  Parkhurst  v.  Mexican  South- 
eastern R.  Co.,  102  111.  A.  607. 

Iowa. — Rutenbeck  v.  Hohn,  148 
Iowa  13,  -121  NW  698,  136  AmSR 
731-  Jackson  v.  Traer,  64  Iowa  469, 
20  NW  764,  63  AmR  449:  Nulton  v. 
Clayton,  64  Iowa  425,  6  NW  6S6,  37 
AmR  213. 

Ky. — Kentucky  Mut.  Inv.  Co.  v. 
Schaefer,  120  Ky.  227,  86  SW  1098, 
27  KyL,  667;  Bxcelslor,  etc..  Petro- 
leum Co.  V.  Maxwell,   3  Ky.  Op.   445. 

Me. — Barron  v.  Burrlll,  86  Me.  66, 
29  A  989;  Chaffln  v.  Cummings,  17 
Me.   76. 

Md. — Cantor  v.  Baltimore  Overall 
Mfg.  Co..  121  Md.  65.  87  A  1116; 
Musgrave  v.  Morrison^4  Md.  161. 

Mass. — ^Bridgeport  window  Hard- 
ware Co.  V.  Osborne.  222  Mass.  617, 
111  NB  864;  Boston,  etc.,  R.  Co.  v. 
Wellington,  113  Mass.  79;  Chester 
Glass  Co.  v.  Dewey,  16  Mass.  94,  8 
AmD  128. 

Miss. — Kriger  v.  Hanover  Nat. 
Bank,   72  Miss.  462,  16  S  361. 

Mo. — Griswold  V.  Sellgman.  72  Mo. 
110. 

N.  H. — ^Haynes  v.  Brown,  36  N.  H. 
646. 

N.  J. — Clevenger  v.  Moore,  71  N.  J. 
L.   148,   58  A  88. 

N.  T.— Wheeler  v.  Miliar,  90  N.  T. 
363:  Ph«ienlx  Warehousing  Co.  v. 
BSLdger,  67  N.  Y.  294;  RlchmondvlUe 
Union  Seminary  v.  McDonald,  34  N. 
T.  879;  Dayton  v.  Borst,  31  N.  T. 
436;  Rensselaer,  etc..  Plank  Road  Co. 
V.  Barton,  16  N.  T.  467  note;  Dor^ls 
V.  French,  4  Hun  292:  Hamilton,  etc., 
Plank  Road  Co.  v.  Rice,  7  Barb.  157; 
Palmer  v.  Lawrence,  6  N.  T.  Super. 
161  [art  6  N.  T.  889];  Spear  v.  Craw- 
ford, 14  Wend.   20,   28  AmD  613. 

N.  D. — Oerman  Mercantile  Co.  v. 
Wanner,  26  N.  D.  479,  488,  142  NW 
463,   62  LRANS  463    [ctt  Qrc]. 

Or. — Pacific  Mill  Co.  v.  Inman,  46 
Or.  362,  80  P  424. 

Pa. — Philadelphia,  etc.  R.  Co.  v. 
Cowell.  28  Pa.  329,  70  AmD  128. 

Wash.^Davies  v.  Ball,  64  Waeh. 
292,  299,  116  P  833,  AnnCasl914B  750 
[clt  Cyc]. 

Wls.^-Clark  V.  Farrington,  11  Wis. 
306. 

Eng. — Spackman  v.  Evans.  L.  R.  3 
H.  L.  171;  West  Cornwall  R.  Co.  v. 
Mowatt.  15  Q.  B.  621,  69  BCL  621, 
117  Reprint  556;  Cheltenham,  etc.. 
Union  R.  Co.  v.  Daniel,  2  Q.  B.  281, 
42  BCL  675,  114  Reprint  110:  Moss 
V.  Steam  Gondola  Co.,  17  C.  B.  180, 
84  BCL  180,  189  Reprint  1038;  Bailey 
V.   Universal    Provident   Life  Assoc, 

1  C.  B.  N.  S.  557.  87  ECL  557,  140 
Reprint  228;  Ness  v.  Armstrong,  4 
E^ch.  21,  154  Reprint  1108;  Ness  v. 
Angas,  8  Bxch.  805.  154  Reprint  1070; 
Matter  of  Direct  Exeter,  etc..  R.  Co., 

2  Macn.  &  G.   176,  48  BngCh  137,   42 


acts  and  conduct  of  the  parties,  as  from  the  issue 
and  acceptance  of  a  certificate  of  stock,  payment 
of  calls,  or  other  aets  showing  acceptance  of  the 
benefits  of  membership  on  the  part  of  the  alleged 
stockholder  and  recognition  or  acquiescence  on  the 
part  of  the  corporaijion.*'  But  there  is  no  contract, 
express  or  implied,  either  of  subscription  or  pur- 
chase, between  one  to  whom  a  corporation  delivers 
certificates  of  unissued  stock  at  the  request  of  a 
third  person  pursuant  to  an  agreement  between' 
such  third  person  and  the  person  to  \diqm  the  cer- 
tificate is  issued.*^ 

[$  778]  (4)  Charter  or  Statatoxy  BeaviranMnts. 
Xhe  charter  or  statute  may  expressly  of  impliedly 
require  that  subscriptions  to  capital  stock,  either 
phor  to  or  after  incorporation,  shall  be  made  or 
evidenced  in  some  particular  mode,  and  if  the  pro- 
vision is  mandatory,  a  subscription  agreement 
not  made  in  compliance  therewith  will  not  be 
binding  on   either   party**   in  the  absence   of    an 

Reprint  68:  Harrison  v.  Heathom,  < 
M.  &  O.  81,  46  BCL  81,  184  Reprint 
817. 

Ont. — ^In  re  Oramm  Motor  Truck 
Co.,  35  Ont  L.  224.  9  OntWK  821. 

[a]  iffnir***f  tauL  nfflMny  a  oMrtlfl^ 
0M«  is  regarded  aa  the  Issuing  of  it. 
Jones  V,  Terre  Haute,  etc.,  R.  Co., 
29  Barb.  (N.  T.)   853,  17  HowPr  629. 

Acoastaaea  of  oSar  laXacsM  from 
ooadnot  see  supra  i  771. 

BstopMl  see  infra  S  920. 

4B.  Sanders  v.  Proctor,  172  App. 
Div.  713,  168  NTS  433. 

48.    Ala. — Planters',      etc,       Inde- 

Sendent  Packet  Co.  v.  Webb,  144  Ala. 
66,   89   S   662. 

Cal. — Monterey,  etc.,  R.  Co.  v.  Hll- 
dreth,  68  Cal.  128. 

Ind. — Coppage  v.  Hutton,  124  Ind. 
401,  24  NB  112.  7  LRA  6»1:  Reed  v. 
Richmond  St.  R.  Co.,  60  Ind.  842. 

La. — Marlnonl  v.  Schlro,  7  La.  A. 
(Orleans)  97. 

Md.— Carroll  Connty  Farmers',  ate 


Bank  v.  Nelson,  12  Md.  86. 

Mich. — Northern  Cent.  Mldtigan  R. 
(^.  V.  Bslow,  40  Mich.  222;  Parker  v. 
Northern  Cent.  Michigan  R.  Co.,  88 
Mich.  28;  Carlisle  v.  Saginaw  Valley, 
etc.,  R:  Co.,  27  Mich.  316;  Shurta  v. 
Schoolcraft,  etc.,  R.  Co..  9  Mich.  269. 

Mo. — Sedalla,  etc.,  R.  Co.  v.  "WIl- 
kerson,  88  Mo.  236;  Shelby  County 
R.  Co.  V.  Crow,  137  Mo.  A.  481.  119 
SW   436. 

N.  T. — ^Poughkeepsie,  etc,  Plank 
Road  Co.  V.  Griffln.  24  N.  T.  16«; 
Troy,  etc.,  R.  Q>.  v.  Warren,  18  Barb. 
310;  Troy,  etc.,  R.  Co.  v.  Tlbbits,  18 
Barb.  297;  Troy,  etc.,  R.  Co.  v.  Kerr, 
17  Barb.  681. 

Or. — Coyote  Gold,  etc,  Min.  Co.  v. 
Ruble,  8  Or.  284. 

Tenn. — Union  R.  Co.  v.  Sneed,  9» 
Tenn.  1,   41   SW  864,  47  SW  89. 

W.  Va. — Greenbrier  Industrial  Ex- 

Sosltion  V.  Rodes,  37  W.  Va.  788,   17 
E  806. 

Eng. — ^New  Brunswick,  etc,  R., 
etc.,  Co.  V.  Muggerldge,  4  H.  &  N. 
160,  167  Reprint  798  [alT  4  H.  &  N. 
580,  167  Reprint  968]. 

Alta. — In  re  Retail  Merchants 
Assoc,  Ltd.,  7  Alta.  L.  322,  16  Dom 
LR  890,  27  WestLR  60,  6  WestWkly 
1221. 

As  was  said  by  Judge  Campbell  in 
a  Michigan  case:  "No  person  can 
obtain  rights  of  membership  in  a 
corporation  except  in  compliance 
with  its  charter  or  governing  law, 
and  if  that  rrescrlbes  any  conditions 
or  8i)eolal  methods  of  becoming  a 
member,  the  law  is  Imperative  There 
may  be  cases  of  mutual  dealing 
whlo)i  will  estop  both  parties,  but  no 
contract  of  subscription  can  be  valid 
if  not  conforming  to  the  statute." 
Carlisle  v.  Saginaw  Valley,  etc,  R. 
Co.,  27  Mich.  815,   318. 

[a]    A  Babseriptlon  to  Ml  iaasaas* 


For  later  eaaea,  daralOBawBta  and  ehaacea  In  the  law  see  'eumulatlva  Anaotations,  aame  title,  page  wd  note  number. 
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estoppel,***  or  of  latifioation  after  ineorporation.*^ 
Thus  wfaeze  the  charter  or  statute  reqnires  eontraots 
of  snbseription  to  be  in  writing,  oral  contracts  are  in- 
valid," and  where  preliminary  snbBcriptions  are 
espr^sly  or  impliedly  required  to  be  made  by 
signinf;  the  articles  or  certificate  of  association  or 
incorporation,  or  by  formally  subscribing  a  stock 
sabseription  book,  compliance  with  this  require- 
ment is  essential,  in  the  absence  of  estoppel,  to 
make  one  a  stockholder  or  to  impose  liability  as 
an  original  subscriber."  As  we  have  seexi,  how- 
erer,  this  is  not  necessary  unless  it  is  required  by 
the  charter  or  statute.'^  Subscription  agreements 
are  not  invalid  because  of  failure  to  comply  with 
statutory  provisions  which  are  merely  directory, 
or  because  not  made  in  a  mode  authorized  by  the 
statute,  where  it  does  not,  upon  a  fair  construc- 
tion, limit  subscriptions  to  that  particular  mode;** 
and  it  has  been  .held  that,  even  when  the  statute 
contains  provisions  as  to  the  form  or  mode  of 
stock  subscriptions,  but  does  not  provide  that  sub- 
seriptions  not  in  compliance  with  the  statute  shall 
not  be  binding,  an  informal  or  irregpilar  subscrip- 
tion is  binding.'' 
Substantial  compliance.    Not  every  slight  depart- 


of  capital  atock  made  without  com- 
pliance with  the  essential  statutory 
conditions  and  requirements  cannot 
be  enforced  by  the  corroration.  The 
subscriber  does  not  thereby  become 
a  stockholder.  The  subscription  con- 
tract is  absolutely  void  as  between 
the  snbseriber  and  the  corporation, 
and  he  may  recover  back  any  sums 
paid  thereon  as  havinff  been  paid 
without  consideration.  Union  R.  Co. 
T.  Sneed,  99  Tenn.  1,  41  SW  364,  47 
SW  89. 

50.  See  Infra  {  920. 

51.  Business  Men's  Assoc,  v.  Wil- 
liams. 137  Mo.  A.  E76.  119  SW  439. 

[a]  ninatraaoB.— Thus,  although 
an  original  subscription  to  stock  in 
a  corporation  to  be  orKaniaed  is  Ir- 
regular and  unenforceable  because  of 
failure  to  comply  with  statutory  or 
other  conditions,  payment  of  either 
a  part  or  the  whole  of  the  subscrip- 
tion after  the  corporation  is  orgran- 
Ixed  will  operate  as  a  ratification  by 
the  subscriber  of  the  irregular  sub- 
scription, in  the  absence  of  fraud,  on 
the  theory  that  its  acceptance  binds 
the  corporation  to  respond  to  him  in 
the  capacity  of  stockholder,  and  he 
Is  thereby  estopped  from  denyina  the 
obligation  on  his  behalf.  BusTnesa 
Hen's  Assoc  v.  Williams.  117  Mo.  A. 
in,  119  SW  439. 

sa.  N.  J. — ^Vreoland  v.  New  Jer- 
sey Stone  Co.,  29  N.  J.  Bq.  188  [aff 
29  X.  J.  Bq.  851]. 

Oh. — FVtnnlng  v.  Rtbemla  Ins."  Co., 
37  Ob.  St.  339,  41  AmR  617. 

Or. — Coyote  Gold,  etc.,  Mtn.  Co.  v. 
Ruble,  S  Or.  284. 

Pa, — Pittsburgh,  etc.,  K.  Co.  v. 
Gasam,  82  Pa.  340:  Pittsburgh,  etc., 
R.  Co.  ▼.  Clarke,  29  Pa.  146. 

Tex. — Galveston  Hotel  Co.  v.  Bol- 
ton. 46  Tex.  638.  . 

W.  Va. — Greenbrier  Industrial  Ex- 
position V.  Rodes,  87  W.  Va.  738,  17 
SE  306. 

Wis. — ^Weston  v.  Dahl,  162  Wis.  32, 
US  NW  949. 

Eng. — Thames  Tunnel  Co.  v.  Shel- 
don. 6  B.  *  C.  341.  13  ECL.  161,  108 
Reprint  477;  New  Brunswick,  etc.,  R., 
etc..  Co.  V.  Muggerldge,  4  H.  *  N. 
160.  1S7  Reprint  798  (aff  4  H.  &  N. 
S30,  157  Reprint  968]. 

Bffeet  of  >tatata  of  fkaato  see 
Frauds,  Statute  of. 

_83.  Cal. — ^Monterey,  etc.,  R.  Co.  v. 
Hlldreth,  63  Cal.  123. 

Ind. — Coprage  v.  Button.  124  Ind. 
401.  24  NE  112.  7  LRA  691;  Reed  v. 
Richmond  St.  R.  Co.,  60  Ind.  342. 

Mo. — Sedalia,  etc.,  R.  Co.  v.  Wllr 
xerson,  88  Mo.  235;  Shelby  County- 
R.  Co.  v.  Crow,  137  Mo.  A.  461,  119 
8W    436;     Newland     Hotel     Co.     ▼. 


Wright,  73  Mo.  A.  240. 

N.  T. — Dutchess,  etc..  R.  Co.  v. 
Mabbett,  58  N.  T.  897;  Poughkeepsle, 
etc.,  Plank  Road  Co.  v.  GrtfBn,  24  N. 
T.  150;  Troy,  etc.,  R.  Co.  v.  Warren, 
18  Barb.  810;  Troy,  eta,  R.  Co.  v. 
Tibblts,  18  Barb.  297:  Troy,  etc..  R. 
Co.  V.  Kerr.  17  Barb.  681. 

Pa. — Bucher  v.  Dillsburg,  eto.,  R. 
Co.,  76  Pa.  306. 

W.  Va. — Greenbrier  Industrial  Ex- 
position V.  Rodes,  87  W.  Va.  738,  17 
SB  806. 

[a]  Acta  WMtatboslMd  luf  aub- 
M*ih«r.^(l)  A  consequence  of  this 
rule  is  that  the  subscriber  of  a  provi- 
sional subscription  paper  Is  not  bound 
where  It  is  annexed  to  the  articles  of 
association  without  his  consent 
(Bucher  v.  Dlllsburg,  etc.,  R.  Co.,  76 
Pa.  306),  (2)  or  where  the  secretary 
of  the  corporation,  after  its  format 
tlon,  has,  without  authorl^  from  the 
provisional  subscribers,  iJlaced  their 
names  on  the  list  of  stockholders  in 
the  stock  book  (Coyote  Gold,  etc., 
Mln.  Co.  V.  Ruble,  8  Or.  284).  See 
also  infra  9  880. 


we  from  the  direotimis  of  the  statute  will  render 
a  BUbs(aiption  invalid.  It  is  enough  if  there  is  a 
substantial  complianee.'^'  Unsubstantial  variances 
from  the  form  prescribed  by  the  statute  will  not 
prevent  the  subscription  from  being  operative." 

8tipiil»tion  vndier  common-law  powers.  And 
where  the  form  for  subscriptions  is  prescribed  by 
the  charter,  but  there  is  a  further  provision  that 
the  company  shall  have  common-law  powers, 
stipulations  under  this  head,  added  to  the  pre- 
scribed formula,  but  not  inconsistent  therewith,  are 
valid." 

Snbscriptloii  signed  by  partnenhip  nams.  A 
sabseription  by  a  partnership  name  is  a  sufScient 
compliance  with  a  statute  which  requires  that  a 
subscriber  to  the  articles  of  incorporation  shall 
subscribe  thereto  "his  name,  place  of  residence, 
and  amount   by  him  subscribed.""* 

Acknowledgment.  Sometimes  a  statute  requires 
that  a  preliminary  subscription  agreement,  or  the 
articles  of  association  containing  such  subscrip- 
tions, shall  be  acknowledged  before  an  officer  au- 
thorized to  take  acknowledgments,  and  subscrip- 
tions have  been  held  invalid  in  the  absence  of 
such  acknowledgment." 

9  AmD  496;  Buffalo,  etc..  R.  Co.  ▼. 
Gittord,  87  N.  T.  294;  lAke  Ontario, 
etc.,  R.  Co.  V.  Mason.  16  N.  T.  461. 
And  see  Woodruff  v.  McDonald,  tt 
Ark.   97. 

[a]  mnstnttloiur. — (l>  Thus  it 
has  been  held  that,  if  the  statute  re- 
quires the  directors  to  open  books  of 
subscription  for  the  purpose  of  fill- 
ing up  the  capital  stock,  It  is  a  suffi- 
cient compliance  with  the  rrovlslon 
if  they  adopt  a  book  provided  before 
the  corporation  was  organised,  and 
accept  subscrirtions.  with  the  assent 
of  the  persons  who  made  them,  made 
and  entered  therein  before/  organisa- 
tion.* "The  statute,"  it  was  said,  "can 
mean  no  more  than  that  the  sub- 
scriptions are  to  be  made  In  a  book 
provided  by  the  directors  for  that 
purpose,  and  If  they  adopt  one  some 


[  b  1     BBbMrtlMr  failljw  to  a 
niuBMr  and  aaaiMi  of  dirseto: 


to 

An- 
other consequence  of  this  rule  was 
that,  although  the  signer  of  the  pro- 
visional agreement  afterward  sub- 
scribed articles  of  association  which 
set  forth,  besides  other  requisites, 
the  number  of  directors  and  their 
names,  as  required  by  the  governing 
statute,  he  was  not  bound  by  his 
subscription,  where  it  did  not  appear 
that  he  ever  assented  to  the  number 
or  names  of  the  directors.  Rebd  v. 
Richmond  St.  R.  Co.,  60  Ind.  842. 

Xstomel  see  Infra  i  920. 

54b     See  supra  {  776. 

55.  Nebraska  Chlckory  CO.  v.  Led- 
nlcky,  79  Nebr.  587,  113  NW  246 
(holding  that  Comp.  St.  [1906]  < 
1978,  authorising  the  opening  of 
books  for  stock  subscriptions,  does 
not  limit  the  right  of  individuals  to 
subscribe  for  stock  by  special  agree- 
ment for  that  purpose  made  either 
before  or  after  the  filing  of  the  ar- 
ticles of  Incorporation;  and  that  any 
agreement  by  which  a  person  shows 
an  intention  to  become  a  stockholder 
In  a  corporation  Is  sufficient  as  a 
contract  of  subscription  as  against 
both  himself  and  the  corporation); 
Buffalo,  etc.,  R.  Co.  v.  GIfford,  87  N. 
Y.  294;  Stuart  v.  Valley  R.  .Co.,  32 
Gratt.    (73  Va.)   146. 

SS.  Planters',  etc..  Independent 
Packet  Co.  v.  Webb,  144  Ala.  666,  89 
S  662;  Nebraska  Chlckory  Co.  v.  Led- 
nlcky,  79  Nebr.  687,  113  NW  246. 

67.  Hagers-Town  Tump.  Road  Co. 
v.  Creegeir,  6  Harr.  ft  J.   (Md.)   lia. 


one  else  has  provided,  every  purpose 
of  the  statute  is  satisfied."  Bultalo, 
eto.  R.  Co.  V.  GIfford,  87  N.  Y.  294, 
301.  (2)  So  where  the  statute  re- 
quires articles  of  aa^clatlon  to  be 
signed,  setting  forth  the  name  of  the 
corporation,  its  duration,  and  certain 
other  matters,  it  has  been  held  that 
it  is  sufficient  If  several  separate 
papers,  exact  copies  or  transcripts  of 
each  other,  setting  forth  the  pre- 
scribed facts  are  signed  by  the  cor- 
porators, some  signing  one  and  some 
signing  another  of  them.  The  sev- 
eral papers  may  be  regarded  as  one 
instrument.  Lake  Ontario,  eta,  R. 
Co.  V.  Mason,  16  N.  T.  461.  See 
also  infra  this  section  text  and  notes 
63-66. 

68.  Bagers-Town  Tump.  Road  Co. 
V.  Creeger,  5  Harr.  &  J.  (Md.)  122,  9 
AmD  496. 

,  [a]  lUnstrattOB.— Thus,  where  the 
legislature  provided  that  the  form  of 
the  subscription  should  be  payable 
to  the  "president,  managers,  and 
company,"  the  contract  was  held 
valid,  although  the  word  "president" 
was  omitted,  and  it  was  made  pay- 
able to  the  managers  and  company. 
The  court  found  enough  In  the  other 
expressions  of  the  instrument  to  de- 
scribe the  corporation  intended  and 
to  effectuate  the  contract.  Hagers- 
Town  Turnp.  Road  Co.-  v.  Creeger, 
6  Harr.  &  J.  ^Md.)_122,  9  AmD  496. 

69.  Fisher  v.  Bvansville,  etc.,  R. 
Co.,  7  Ind.  407. 

00.  Ogdensburgh,  etc.,  R.  Co.  v. 
Frost,  21   Barb.    (N.  T.)   641. 

ei.  Coppage  v.  Hutton,  124  Ind.  401, 
24  NH  112.  7  LRA  591;  Indianapolis 
Furnace,  etc.,  <3o.  v.  Herkimer,  48 
Ind.    142;    Greenbrier    Industrial    Ex- 

Sosltlon  V.  Rodes,  87  W.  Va.  738^  17^ 
B  'OB-      Digitized  by  CjUOgie 
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When  anbacription  invalid  before  adoption  of 
by-lavs.  Where  the  governing  statute  enacts  that 
the  persona  subscribing  the  original  articles,  ajid 
those  who  subscribe  to  the  stock  in  the  manner  to 
be  provided  by  the  by-laws,  shall  be  a  body  cor- 
poi^te,  there  can  be  no  operative  subscription  to 
the  shares  outside  of  subscriptions  to  the  articles 
until  by-laws  directing  the  mode  of  subscribing 
have  been  framed,  so  that  a  subscription  before 
the  adoption  of  by-laws  does  not  create  either  the 
rights  or  the  liabilities  of  membership."^ 

In  what  kind  of  book.  Unless  the  charter  or  gov- 
erning statute  so  provides,  it  is  not  necessary  to 
the  validity  of  the  subscription  that  it  should  be 
originally  made  in  a  book  prepared  for  that  pur- 
pose. And  although  the  statute  requires  books  to 
be  opened,  the  use  of  subscription  papers  in  the 
first  instance  instead  of  a  book  does  not  make  the 
subscription  void."  Subscriptions,  made  on  a  loose 
sheet  of  paper,  which  were  afterward  put  in  a 
bound  book  used  as  a  record  of  the  company,  were 
held  suflScient,  where  the  contents  of  this  pai>er, 
with  the  names  of  the  subscribers  and  the  ait^ounts 
subscribed,  were  entered  in  the  book  by  the  com- 
missioners who  were  appointed  to  open  books  of 
subscription."*  And  where  the  subscription  was 
made  in  a  small  blank  book  before  the  regular 
stock  book  for  subscriptions  was  opened,  and  was 
afterward  accepted  by  the  corporation,  it  was  re- 
garded as  unnecessary,  in  order  to  a  right  of  action 

63.  Carlisle  ▼.  Saginaw  Valley, 
etc.,  R.  Co.,  27  Mich.  816. 

68.  Ind. — Brownlee  v.  Ohio,  etc.,  R. 
Co.,   18  Ind.    68. 

Nebr. — Nebraska  Chlckory  Co.  v. 
Lednlcky,  79  Nebr.  687,  694,  113  NW 
245  [quot  Cycl. 

N.  Y.— Hamilton,  etc.,  Plank  Road 
Co.  V.  Rice,   7   Barb.  167. 

Oh. — Ashtabula,  etc,  R.  Co.  v. 
Smith,  16  Oh.  St.  328. 

Tenn. — Mobile,  etc,  R.  Co.  v.  Tan- 
dal,   5   Sneed  294. 

Va. — Stuart  v.  Valley  R.  Co.,  32 
Gratt.    (78  Va.)   146. 

64.  woodruff  v.  McDonald,  33  Ark. 
97. 

66.  Brownlee  v.  Ohio,  etc.,  R.  Co., 
18  Ind.  68.  And  see  Buffalo,  etc.,  R. 
Co.  V.  GIfford,  87  N.  T.  294  (ref.erred 
to  supra  note  57  [a]). 

66.  Samuel  v.  Swangeti  7  Del.  Co. 
(Pa.)    446. 

67.  Re  Western  F.  Ins.  Co.,  8  Alta. 
L.  348. 

[a]  r*aii>*  to  famish  proapeotas. 
—In  Canada,  under  the  Companies 
Ordinance,  I  1.  S7  (a),  declaring  that 
companies  which  are  subject  to  the 
act  shall  file  a  prospectus  in  the 
manner  therein  set  out  and  providing 
that  "no  subscrirtion  for  stock, 
debentures  or  other  securities  in- 
duced or  obtained  by  verbal  repre- 
sentations shall  be  binding  upon  tte 
subscriber,  unless  prior  to  his  so 
subscribing  he  shall  have  received  a 
copy  of  the  prospectus,"  a  subscrip- 
tion for  stock  in  a  company  which 
has  not  filed  a  prospectus,  or  which 
has  not  furnished  a  copy  of  a  pros- 
pectus, is  not  void,  but  is  merely 
voidable  at  the  eleotion  of  the  sub- 
scriber. Re  Western  Canada  F.  Ins. 
Co.,  8  Alta.  Li.  348  foverr  in  so  far 
as  it  is  contrary  Re  Retail  Mer- 
chants Assoc,   Ltd.,    7  Alta.  L.   822]. 

6&  U.  S. — McClelland  v.  Whlteley, 
16  Fed.  822,  11  Hiss.   444. 

Ind. — Coppage  v.  Hutton,  124  Ind. 
401,  24  NE  112,  7  L.RA  691;  William- 
son V.  Kokomo  Bldg.,  etc.  Fund 
Assoc,  89  Ind.  889;  Richmond,  etc., 
R.  Co.  v.  Reed,  83  Ind.  9;  Reed  v. 
Richmond  St.  R.  Co.,   60  Ind.  842. 

Ky. — ^Mercer  County  Ct.  v.  Ken- 
tucky River  Nav.  Co.,   8  Bush  300. 

La. — Marlnoni  v.  Schlro,  7  La.  A. 
(Orleans)    97. 


for  assesaments,  that  it  should  be  transfeired  to 
the  stock  book  of  the  company."^  A  book  may  be 
a  good  stock  subscription  book,  as  required  by  the 
statute,,  although  other  accounts  are  written 
therein." 

ProTisions  rendering  sabscaiption  voidaU*  only. 
A  charter  or  statutory  provision  as  to-  the  mode  of 
subscribing  or  as  to  the  effect  of  acts  or  omissions 
in  connection  with  subscriptions  may  render  sub- 
scriptions voidable  merely  at  the  election  of  the 
subscriber,  and  not  void.  This  depends  upon  the 
terms  of  the  charter  or  statute  and  the  purpose  of 
the  provision,  and  is  a  question  of  construction."'^ 

[$  779]  6.  Incomplete  and  Indefinite  Subscrip- 
tions. A  subscription  agreement,  to  be  valid  and 
enforceable,  must  be  complete,"  and,  like  other 
contracts,  sufiSciently  definite  to  enable  the  ooorts 
to  construe  and  enforce  it.™ 

Incomplete  subscription  paper.  A  subscription 
paper,  to  bind  the  subscribers,  must  be  complete. 
Nothing  must  be  left  for  further  arrangement  or 
consent,  for  the  rule  that  a  signature  to  an  incom- 
plete paper,  wanting  in  any  substantial  particular, 
when  no  delegation  of  authority  is  conferred  to 
supply  the  defect,  does  not  bind  the  signer  with- 
out further  assent  on  his  part  to  the  completion  of 
the  instrument,  applies  to  subscriptions.^"  Bat  one 
who  signs  and  delivers  a  subscription  paper  which 
is  complete  on  its  face,  except  that  a  blank  is  left 
for  the  amount  of  the  subscription  or  other  particn- 


Me. — Oldtown,  etc,  R.  Co.  ▼. 
Veasie,   39   Mc   671. 

Mass. — First  Unlversalists'  Soc  v. 
Currier,  8  Mete.  417. 

[a]  Rnhsorlptlon  by  oonatyv— 
Where  a  county  court,  authorized  to 
subscribe  to  the  stock  of  a  corpora^ 
tion,  made  an  order  and  entered  it  of 
record,  providing  that  a  certain  sum 
"be  directed  to  be  subscribed"  to  the 
stock  of  a  corporation,  and  appointed 
an  agent  to  make  the  subscription, 
this  was  not  a  completed  subscrip- 
tion, but  a  mere  proposal  to  sub- 
scribe Mercer  County  Ct.  v.  Ken- 
tucky River  Nav.  Co.  8  Bush  (Ky.) 
300. 

[b]  WTitijir  oas^  aaau  la  ths 
private  inaiaonuiAtiiH  book  of  a  party 
soliciting  stock  subscriptions  is  not 
alone  a  sufficient  subscription  to  be 
binding.  McClelland  v.  Whlteley,  16 
Fed.  822,  11  Hiss.  444. 

OompUaacs  with  reoolrsiiiMtta  of 
statute  see  supra  {   778. 

Aoknowledcaunt  see  supra  {  777. 

69.  Nemaha  Coal,  etc.,  Co.  v.  Settle, 
64  Kan.  424,  38  P  483;  Wheeler  v. 
Ocker,  etc.,  Mfg.  Co.,  162  Mich.  204, 
127  NW  332;  Woods  Motor  Vehicle 
Co.  V.  Brady.  181  N.  Y.  146,  73  NE 
674  jrev  90  App.  Div.  610,  86  NYS 
11511;  Sanders  v.  Barnaby,  166  App. 
Div.  214,  ISl  NYS  680;  San  Antonio 
Irr.  Co.  v.  Deutschmann  102  Tex. 
201,  105  SW  486,  114  SW  1174; 
Steely  v.  Texas  Impr.  Co.,  66  Tex. 
Civ.  A.  468,  119  SW  819  (a  subscrii^- 
tlon  agreement  sufficiently  complete 
and   certain).' 

[a]  ZUnatratioiiai— (1)  Thus  an  in- 
definite agreement  to  subscribe  for 
carital  stock  in  a  corporation  to  be 
organised,  which  does  not  specify  the 
amount  of  capital  stock  to  be  em- 
ployed, what  proportion  of  the  capi- 
tal stock  the  subscriber  Is  to  take, 
nor  when  or  by  whom  the  company  is 
to  be  organized,  cannot  be  enforced. 
Nemaha  Coal,  etc.,  Co.  v.  Settle,  64 
Kan.  424,  88  P  483.  (2)  As  a  general 
rule,  subscriptions  to  capital  stock 
must  be  for  a  definite  number  of 
shares.  Wheeler  v.  Ocker,  etc.,  Mfg. 
Co.,  162  Mich.  204,  127  NW  832.  (3) 
But  an  agreement  to  subscribe  one 
thousand  dollars  In  a  corporation  to 
be  formed  is  not  void  for  failing  to 
designate  the  number  of  shares,   if 


the  shares  of  stook  are  fixed  at  one 
hundred  dollars  each.  Haskell  v. 
Sells,  14  Mo.  A.  91.  (4)  And  a  con- 
tract to  subscribe  tor  stock  of  a 
sufficient  amount,  not  in  ekcess  of 
nineteen  thousand  dollars,  to  provide 
a  cori>oration  with  sufficient  working 
funds  and  capital,  has  been  held  not 
too  indefinite  for  enforcement.  Sand- 
ers V.  Barnaby,  166  App.  Div.  274, 
161  NYS  680.  (6)  As  to  time  of  psy- 
ment.  San  Antonio  Irr.  Co.  v. 
Deutschmann,  102  Tex.  201,  106  SW 
486,  114  SW  1174. 

[b]  Osrtalaty  as  to  «orpor»ttoa  or 
payee.  (1)  Of  course  the  subscrip- 
tion must  be  sufllciently  certain  as 
to  the  corporation  and  the  payee. 
Rutenbeck  v.  Hohn,  143  Iowa  IS.  121 
NW  698,  136  AmSR  781.  (2)  But 
where  a  subscription  agreement,  re- 
citing that  the  subscribers  agreed  to 
give  their  notes  for  the  amount  set 
opposite  their  names  for  a  srecified 
purpose,  was  executed  as  a  pre- 
liminary step  to  the  organisation  of 
a  corporation,  which  was  organised 
on  the  strength  of  the  agreement,  the 
agreement  was  not  void  for  uncer- 
tainty of  a  payee,  for  the  subscrib- 
ers were  stockholders  to  the  extent 
of  the  obligation  assumed.  Ruten- 
beck V.  Hohn,  supra. 

[c]  raota  known  to  snbscrlber.^ 
Where,  by  reason  of  membership  in 
a  fraternal  order  which  subscribed 
for  all  common  stock  of  plaintiff  cor- 
poration organized  to  erect  a  club- 
bouse  for  the  order,  defendant  must 
have  known  that  his  subscription 
was  to  preferred  stock,  he  cannot 
attack  the  contract  on  the  ground 
of  alleged  ambiguity  in  not  showing 
what  stock  was  intended.  Columbus 
Inst.  V.  Conohan,  164  Wis.  219,  169 
NW  720. 

OmlMdoa  of  bssm  of  oorporatloa 
not  fatal  see  supra  g  776. 

70.  Dutchess,  etc.,  R.  Co.  v.  Mab- 
bett,   68  N.  Y.   897. 

[a]  XUnsttatloiki— Therefore,  where 
parties  subscribed  articles  of  asso- 
ciation, leaving  blank  the  sptusee  for 
the  names  of  the  directors.  It  was 
held  that  they  were  not  bound  as 
subscribers  on  the  insertion  of  the 
names  of  the  directors  without  their 
consent.  Dutchess,  etc,  R.  Co.  y. 
Mabbett.   68  N.  Y.   897. 


For  later  oaaes,  develosoiMiti  and  ehances  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CORPORATIONS 


[14  C.  J.]     523, 


lars,  may  expresdy  or  impliedly  aatiiorize  the  pro- 
moter or  ag«nt  to  fill  in  the  blank  or  be  eBtoiq>ed 
to  deny  saeh  anthority,  especially  as  against  cred- 
itors or  subsequent  subscribers." 

[$.  780]  f.  AgreamBnt  or  Promise  to  Subscribe  in 
Firtlire.  An  agreement  or  promise,  whether  made 
before  or  after  incorporation,  not  intended  as  a 
present  subscription,  but  as  an  agreement  or  prom- 
ise to  subscribe  in  the  future,  is  not  such  an  offer 
as  may  be  changed  into  a  binding  contract  of  sub- 
scription by  an  acceptance,  and  will  not  of  itself, 
even  though  accepted,  constitute  the  party  a  stock- 
holder or  impose  any  liability  upon  him  as  a  sub- 
scriber," although  a  breach  thereof,  like  the  breach 
of  any  other  contract,  may  give  rise  to  an  action 
for  damages;"  and  it  has  even  been  held  that  it 
is  beyond  the  power  of  the  legislature  to  provide 
that  a  promise  to  subscribe  shall  be  deemed  a  sub- 
scription.'* Whether  a  particular  agreement  is  a 
present  subscription  or  merely  an  agreement  or 
promise  to  subscribe  requiring  further  action  or 
agreement  by  the  party  signing  is  a  question  of 
intention  and  construction."  But  unless  the  instru- 
ment clearly  shows  a  contrary  intention,  every 
^^^eement  to  subscribe  to  the  stock  of  a  corpora- 
tion to  be  organized,  unless  there  is  a  failure  to 
comply  with  statutory  requirements,  should  be  held 


I 

a  contiBTdng  offer  to  the  corporation,  resulting  in, 
a  binding  contract  of  subscription  when  the  corpo- 
ration is  oiganized  as  contemplated  and  accepts  the 
offer." 

[$  781}  g.  Agreements  between  IndividnalB  Only. 
A  contract  between  individuals,  by  which  one  or 
both  ag^e  to  subscribe  for  or  to  take  stock  in  a 
corporation,  whether  in  existence  or  to  be  formed, 
which  is  intended  only  as  an  agreement  between 
the  individuals',  and  not  as  an  offer  to  be  accepted 
by,  and  thus  result  in  a  contract  with,  the  corpora^ 
tion,  is  not,  even  though  subsequently  assented  to 
by  the  corporation,  a  contract  of  subscription  for 
or  purchase  of  stock  upon  which  the  corporation 
may  sue  or  be  sued.^'  But  it  is  otherwise,  as  we 
have  seen,  where  the  agreement,  although  at  the 
outset  between  individuals,  is  intended  as  an  offer 
to  the  corporation  and  is  accepted  by  it  according 
to  its  terms.'*  Whne  a  contract,  even  though  for 
the  benefit  of  a  corporation,  is  made  with  the  offi- 
cers of  the  corporation  individually,  and  not  with 
the  corporation,  a  provision  that  the  contractor  will 
take  or  shall  have  shares  of  sitock  in  payment  is  not 
a  subscription  to  the  stock." 

[$  782]  h.  Conditional  DeliTery  of  8al>8crlption& 
A  written  subscription  for  stock  may  be  delivei«d 
in  escrow  or  conditionally  like  any  other  instm- 


71.  Jewell  V.  Rock  River  Paper 
Co.,  101  111.  B7;  SUvatn  v.  Benson,  83 
Wash.  271,   145  P  176. 

78.  Ala— White  v.  Kobn,  103  Ala. 
30S.    15  3  595. 

Cal. — California  Sugar  Mfgf.  Co..  v. 
Schafer,  67  Cal.  398:  Monterey,  etc., 
R.  Co.  y.  Hlldreth,  63  Cal.  123.  See 
Pasadena  Rapid  Transit  Co.  v.  Mun- 
8on,  (A.)  174  P  109  (hoWlnsr  that  a 
corporation  mar  under  certain  cir- 
cumstances, and  certainly  as  against 
all  but  existing  creditors,  cancel  a 
subscription  of  stock,'  especially  if 
the  cancellation  relates  to  only  a 
part  of  its  share  subscribed  for). 

III. — Quick  V.  Lemon.  106  111.  678; 
Stowe  V.  Flagg,  72  111.  897;  Thrasher 
V.  Pike  County  R.  Co.,  26  III.  393 
(agreement  to  subscribe  when  books 
are  opened). 

Ky. — Mt.  Sterling  Coalroad  Co.  v. 
Little,  14  Bush  429  (agreement,  to 
subscribe  when  charter  shall  be  ob- 
tained); Mercer  County  Ct.  v.  Ken- 
tucky River  Nav.  Co.,  8  Bush  300; 
Gotr  V.  Winchester  College,  S  Bush 
443;  Bullock  v.  Falmouth,  etc.. 
Tump.  Co.,  7  KyL  691. 

La. — Feitel  v.  Dreyfous,  117  La. 
756.  42  S  259;  Harinonl  v.  Schlro,  7 
La.  A.   (Orleans)  97. 

Me. — Oldtown,  etc..  R.  Co.  t. 
Veazle,   39  Me.  571. 

Mich. — ^Plank's  Tavern  Co.  v.  Burk- 
hard.  87  Mich.  182,  49  NW  662. 

N.  Y. — Lake  Ontario  Shore  R  Co. 
T.  Curtiss,  80  N.  T.  219;  Lake  On- 
tario, etc,  R.  Co.  V.  Mason,  16  N.  T. 
461;  Van  Schaick  v.  Mackin,  129 
App.  Div.  335,  118  NTS  408;  Dorris 
V.  Sweeney,  64 .  Barb.  686  [aft  60 
X.  Y.  463];  Burt  v.  Farrar.  24  Barb. 
618;  TroT,  etc.,  R  Co.  v.  Warren.  18 
Barb.  310;  Troy,  etc.,  R.  Co.  v.  Tib- 
bits.  18  Barb.  297. 

Pa. — ^Pittsburgh,  etc.,  R.  Co.  v. 
Gassam,  82  Pa.  840;  Rhey  v.  Ebens- 
burg,  etc.,  Plank-Road  Co.,  27  Pa. 
261;  Strasburg  R  C!o.  v.  Bchternacht, 
21  Pa.  220,  60  AmD  49;  Scott  v. 
Gunnison,   4  Brewst.   101. 

S.  C. — CJharlotte,  etc.,  R.  Co.  v. 
Blakely,  34  S.  C.  L.   245. 

Ehig. — Thames  Tunnel  Co.  v.  Shel- 
don, 6  B.  A  C.  341,  18  ECL  161.  108 
Reprint  477. 

(3an. — ^Magog  Textile,  etc.,  <7o.  v. 
Price,   14   (Sui.   S.  C.    664. 

Man. — ^Allan  y.  Gordon,  1  Man.  182. 

N.  8. — Halifax  St.  Carette  Co.  v. 
UcManus,   27  N.  S.   173. 

Ont. — Tllsonburg  Agricultural  Mfg. 
Co.  V.  Goodrich,  8  Ont.  666. 

[a]     xanatxatloaAr— (1)     Thus     in 


Thrasher  v.  Pike  County  R.  <3o.,  2S 
111.  893,  where  defendant  and  others 
signed  a  paper  as  follows,  "We,  the 
undersigned,  agree  to  subscribe  to 
the  stock  of  the  Pike  County  Rail- 
road, the  sums  set  against  our 
names,,  when  the  books  may  be 
opened  for  subscriptions,"  ajid  the 
corporation  brought  an  action  on  this 
agreement,  counting  upon  the  agree- 
ment as  a  promise  to  subscribe,  and 
alleging  a  failure  to  subscribe  as  a 
breach,  and  plaintifC  claimed  to  re- 
cover the  par  value  of  the  shares  for 
which  defendant  agreed  to  subscribe, 
or  the  amount  of  calls  made  dpon 
the  stock,  it  was  held  that  it  could 
not  recover  on  such  a  cause  of  ac- 
tion, as  the  promise  set  up  in  the 
declaration  was  merely  an  agreement 
to  subscribe  when  subscription  books 
should  be  opened,  and  did  not  make 
defendant  a  stockholder,  so  as  to  be 
liable  to  calls.  The  promise  was  re- 
garded as  like  an  agreement  to  pur- 
chase property, '  rendering  him  liable 
only  for  the  actutd  loss  sustained  by 
plaintiff  by  reason  of  his  failure  to 
take  the  stock.  (2)  For  other  Illus- 
trations see  Mt.  Sterling  Coalroad 
Co.  V.  Little,  14  Bush  (Ky.)  429 
(where  defendant  signed  the  follow- 
ing writing.  "The  undersigned  pro- 
pose to  subscribe  for  the  number  of 
shares  of>.|60  each  to  the  capital 
stock  of  the  Mt.  Sterling  Coalroad 
Company,  when  the  charter  shall 
have  been  obtained  and  the  company 
organized,"  etc.);  Lake  Ontario  Shore 
R.  Co.  v.  Curtiss,  80  N.  Y.  219,  220 
(defendant  and  others  signed  the  fol- 
lowing Instrument:  "We  the  under- 
signed, citisens  of  Unionvllle  and 
vicinity,  pledge  ourselves  to  sub- 
scribe for  and  take  stock  in  and  for 
the  construction  of  the  Lake  On- 
tario Shore  Railroad,  to  the  amount 
set  opposite  our  names  respectively, 
on  condition  said  road  be  located  and 
built  through  or  north  of  the  village 
of  UnionviUe,"  and  it  was  held  that 
this  was  not  a  subscription,  but  a 
mere  agreement  between  the  signers, 
to  which  the  corporation  was  not  a 
party,  and  upon  which  it  could  not 
maintain  an  action);  Rhey  v.  Ebens- 
burg,  etc.,  Plank-Road  Co.,  27  Pa. 
261  (where  defendant,  to  induce 
plaintiff  to  locate  its  road  along  a' 
certain  route,  signed  an  agreement 
that,  if  It  should;  do  so,  one  O'Nell 
"will  subscribe  1600  additional  stock, 
for  which  I  hold  myself  personally 
responsible:"  the  road  having  been 
located,      plaintiff     sued      defendant 


for^  breach  of  the  contract.  It  was 
held  that  it  could  not  recover  the 
par  value  of  the  stock,  but  only  the 
damages  resulting  from  failure  to 
take  the  stock,  the  measure  of  which 
was  the  difference  between  the  par 
value  and  the  actual  value  of  the 
stock). 

■nan  promise  iltogal  la  soiii*  atatee 
see  infra  i  793.  i 

73.  Thresher  v.  Pike  County  R 
Co.,  26  111.  393:  Mt.  Sterling  Coal- 
road Co.  v.  Little,  14  Bush  (Ky.) 
429;  Bullock  v.  Falmouth,  etcC 
Tump.  Co.  7  KyL  691;  Rhey  v.  Bb- 
ensburg,  etc.,  Plank-Road  Co.,  27  Pa. 
261. 

74.  Pittsburgh,  etc.,  R.  Co.  v. 
Oazzam,   82  Fa.  340. 

75.  See  cases  supra  note  72. 

[a]  Oalwoxlptlom  la  pxaMtl^- 
(Jertain  persons  entered  Into  an 
agreement  in  the  following  form: 
"We,  the  subscribers,  bind  and  obli- 
gate ourselves  to  subscribe  to  the 
capital  stock  of  the  North  Missouri 
Railroad  Company  the  sums  set  op- 
posite our  names,  one-half  of  the 
amount  to  be  paid  in  six  months, 
and  one-half  in  twelve  months  from 
this  date,  on  condition  that  a  depot 
is  located  on  the  lands  of  John  F. 
Dlggs,  which  adjoins  High  Hill.  This 
subscription  Is  made  to  comply  with 
the  terms  on  which  the  directors  of 
said  company  have  made  the  loca- 
tion of  a  depot  on  said  Dlggs*  land." 
It  was  held  that  this  was  a  sub- 
scription In  preesentl,  and  not  a  mere 
agreement  to  subscribe  in  future, 
and  that  the  subscription  became  ab- 
solute upon  the  location  of  the  depot 
at  the  designated  iriace.  North 
Missouri  R.  Co.  V.  Miller,  31  Mo,  19, 
20. 
iM>  Bullock  V.  Falmouth,  etc.. 
Tump.  Road  Co.,  86  Ky.  184,  3  SW 
129,  g  KyL  886  [qualifying  Ut.  Ster- 
ling Coalroad  Co.  v.  Little,  14  Bush 
(Ky.)  429].  And  see  other  cases 
supra  I  766. 

77.  Russen  v.  Broadus  Cotton 
Mills,  (Ala.)  39  S  712;  Lake  Ontario 
Shore  R.  Co.  v.  CMrtiss,  80  N.  Y.  219; 
Dorris  v.  Sweeney,  64  Barb.  686  faff 
60  N.  Y.  4631;  Philadelphia  Medical 
Pub.  Co.  V.  Wolfenden,  248  Pa.  460, 
94  A  138;  Strasburg  R.  Co.  v. 
Schtemachi  21  Pa.  220,  60  AmD  49. 
See  also  supra  i  770. 

78.  See  supra  |i  764,  766  et  seq. 
78.     Kelley_v.  ColUfr,  lLTeiJM«H 

A.  863,  82  SW  428.    yVjOVJ^TTC 


524     [14  C.  J.] 


CORPORATIONS 


[§§  782-783 


ment  or  deed;*"  and  therefore,  if  a  written  sub- 
scription is  delivered  to  a  third  person  with  the 
nnderstanding  that  it  is  not  to  be  delivered  to  the 
corporation  until  a  certain  condition  is  performed 
or  fulfilled,  which  fact  may  be  shown  by  parol," 
and  it  is  delivered  to  the  corporation  without  the 
subscriber's  consent  before  performance  or  fulfill- 
ment of  the  condition,  it  is  not  binding  on  him.^' 
But  under  the  rule  that  a  deed  cannot  be  delivered 
in  escrow  to  the  other  party  thereto  or  his  agent, 
and  that  in  such  case  the  condition  is  void  and  the 
delivery  absolute,**  which  in  some  jurisdictions  is 
held  applicable  to  written  instruments  not  under 
seal,  including  stock  subscriptions,*^  it  has  been 
held  that  a  subscription  cannot  be  delivered  to  the 
commissioners  appointed  to  receive  subscriptions 
as  an  escrow,  on  an  oral  agreement  that  it  is  to 
take  effect  only  on  the  happening  of  a  specified 
event,  because  they  are  the  opposite  parties  to  the 
contract;  and  that,  when  so  delivered,  it  takes 
effect  immediately  and  unconditionally,  the  oral 
condition  being  void.**^  The  rule  has  also  been 
applied  in  the  case  of  a  delivery  to  the  president 
of  the  corporation,  where  he  was  also  the  agent  of 
'  the  corporation  to  receive  subscriptions,*"  and,  it 
seems,  to  the  promoter  of  the  corporation,  on  the 
theory  that  he  is  the  agent  of  the  body  of  sub- 


80.  See  cues  infra;  and  Bscrow 
116  Cyc  660]. 

n.  Bee  Bvldence<  [17  Cyc  667  et 
eeq]. 

aa.  U.  S. — ^Brewers*  p.  Ins.  Co.  v. 
ClauBon,  4  F.  Caa.  No.  1,861. 

'111. — Ottawa,  etc.,  B.  Co.  ▼.  Hall, 
1  111.  A.  612. 

Iowa. — Davenport,  etc.,  R.  Co.  v. 
O'Connor,  40  Iowa  477. 

Mich. — Davis  v.  Kneale,  97  Mich. 
72,  66  NW  220. 

N.  T.— Burro w«  v.  Smith,  10  N.  T. 
660,  Seld.  116. 

Or. — ^Portland  Public  Market  v. 
Woodworth,  67  Or.  327,  135  P  628. 

Tex. — ^Bivins  v.  Panhandle  Pack- 
ing <Oo.   (Civ.  A.)  140  SW  62S. 

"Wis. — Oilman  v.  Gross,  97  Wis. 
224,  72  NW  885  (condition  that  a 
certain  number  of  persons  should 
subscribe  for  a  like  amount) ;  Belolt, 
etc.,  R.  Co.  V.  Palmer,  19  Wis.  574. 

Alta. — Gillespie  v.  (Mover  Bar  Coal 
0>.,   16  WestLR  684. 

Man. — Re  Great  Northern  Assur. 
C!o.,  26  Man.  670,  26  DomLR  703,  32 
WestLR  624,  9  WestWkly  240. 

Ont. — Ontario  Lculles'  College  ▼. 
Kendry,  10  Ont.  L.  824,  S  OntWR 
606. 

8S.     See  Escrow  [16  C!yo  672]. 

84.  Madison,  etc.,  Flank-Road  Oo. 
V.  Stevens,  10  Ind.  1;  Wight  v. 
Shelby  R.  Co.,  16  B.  Mon.  (Ky.)  4. 
<3  AmD  622;  Minneapolis  Threshing 
Mach.  Co.  V.  Davis,  40  Minn.  110,  41 
NW  1026,  12  AmSR  701,  S  L.RA  796; 
C»BB  v.  Pittsburg,  etc.,  R.  Co.,  80 
Pa.  31.  See  also  Escrow  [16  C^o 
672  et  seql. 

85.  Wight  V.  Shelby  R.  Co.,  1«  B. 
Mon.   (Ky.l  4,  63  AmD  522. 

88.  Madison,  etc..  Plank-Road  Co. 
V.  Stevens,  10  Ind.  1. 

87.  Minneapolis  Threshing  Mach. 
Co.  V.  Davis.  40  Minn.  110,  41  NW 
1026,   12  AmSR   701.   8   LRA   796.^ 

88.  Ottawa,  etc.,  R.  Co.  v.  Hall.  1 
111.  A.  612  (where  the  subscription 
was  delivered  to  a  single  director 
who  was  not  the  a^ent  of  the  corpo- 
ration to  receive  subscriptions); 
Belolt,  etc.,  R.  Co.  v.  Palmer,  19  Wis. 
674  (where  the  delivery  was  to  a  com- 
mittee appointed  by  the  Inhabitants 
of  a  town  to  obtain  subscriptions  to 
the  stock  of  a  railroad  company). 
See  also  Elscrow   [16  Cyc  673.  674]. 

89.  111. — Great  western  Tel.  Co.  v. 
Loewenthal,    164   111.    261.   40  NE  318 

aft  61  111.  A.  447]  (where  the  de- 
livery was  to  the  agent  soliciting 
subscriptions). 


fi 


Mich. — Davis  V.  Kneale,  97  Mich. 
72,   66   NW   220. 

Or. — ^Portland  Public  Market  v. 
Woodworth.  67  Or.  ZS^,  146  P  629. 

Pa. — Cass  V.  Pittsburg,  etc.,  R.  Co., 
80  Pa.~31  (where  the  delivery  was 
to  the  agent  who  procured  the 
subscription). 

Wis. — Oilman  v.  Gross,  97  Wis. 
224,  72  NW  885  (where  the  subscrip- 
tion was  delivered  to  the  president 
of  the  corporation  who  solicited  and 
obtained  the  subscription^ 

Alta.— Cillesple  v.  Clover  Bar  Coal 
Co..  16  WestLR  634. 

Ont. — Ontario  Ladles'  College  v. 
Kendry,  10  Ont.  L.  324,  6  OntWR 
606. 

See  also  Elscrow  [16  Cyc  674]. 

90.  Bee  supra  this  section. 

91.  Minneapolis  Threshing  Mach. 
Co.  V.  Davis.  40  Minn.  110,  41  NW 
1026,  12  AmSR  701,  3  LRA  796 
(where,  in  accordance  with  the  doc- 
trine of.  equitable  estoppel  that, 
where  a  person,  by  his  words  or 
conduct,  willfully  causes  another  to 
believe  in  the  existence  of  a  certain 
state  of  facts,  and  Induces  him  to 
act  on  that  belief,  so  as  to  alter  his 
own  previous  condition,  he  is 
estopped  from  denying  the  truth  of 
such  facts  to  the  prejudice  of  the 
other.  It  was  held  that,  where  a 
person  subscribes  to  the  stock  of  a 
proposed  corporation,  and  delivers 
the  subscription  to  the  promoter  or 
other  agent,  and  other  persons,  with- 
out notice  of  any  oral  condition  at- 
tached to  such  delivery,  also  sub- 
scribe to  the  stock  and  pay  the 
same  in,  and  in  reliance  on  the  sub- 
scriptions the  corporation  is  organ- 
ized, engages  in  its  business,  expends 
large  sums  of  money,  and  contracts 
liabilities  therein,  such  person,  when 
sued  for  installments  due  on  his 
stock  subscriptions,  will  not  be  al- 
lowed to  defeat  a  recovery  by  show- 
ing that  he  attached  a  secret  oral 
condition  to  the  delivery  of  his 
subscription). 

99.  See  cases  in  following  notes; 
and  supra  t  771  et  sea;  infra  9  786. 

93.  See  generally  Contracts  i  102. 

94.  U.  S. — Cook  V.  Chittenden,  25 
Fed.  644. 

Ala. — ^Planter8\  etc.,  Independent 
Packet  Co.  v.  W«bb,  168  Ala.  661, 
46  S  977,  16  AnnCas  629. 

Oa. — Allen  v.  Hastings  Industrial 
Co.,  2  Ga.  A.  291.  68  SB  504. 

Ky. — Goft  V.  Winchester  College, 
6   Bush    443. 


scribers  to  take  and  hold  subscriptions.*^  On  the 
other  hand,  it  is  held  .that  a  good  conditional'  de- 
livery may  be  made  to '  an  ofScer  or  agent  of  the 
corporation  where  he  is  not  its  agent  to  receive  sub- 
scriptions,** and  in  some  cases  that  a  conditional 
delivery  may  be  shown  even  when  made  to  an  ofifieer 
or  agent  authorized  to  receive  the  subscription.*" 

EstoppeL  Assuming  that  the  doctrine  that  deliv- 
ery of  a  deed  to  the  agent  of  the  grantee  or  obligee 
conditionally  is  an  absolute  delivery  and  not  good 
as  a  delivery  in  escrow  itr  not  applicable  to  sub- 
scriptions to  stock,***  the  subscriber  may  neverthe- 
less be  prevented  by  the  doctrine  of  equitable 
estoppel  from  setting  up  the  defense  of  conditional 
delivery  to  escape  liability  on  his  subscription.*'^ 

[$  783]  1.  Bevocatioii  or  Withdrawal  of  Offer. 
Since  there  is,  prior  to  acceptance,  no  consideration 
or  mutuality,  as  between  the  subscriber  and  the  cor- 
poration,'* the  general  rule  is  that  a  subscription 
for  stock  which  constitutes  a  mere  offer  to  the  cor- 
poration to  be  accepted  by  it,  whether  made  before 
or  after  incorporation,  or  an  offer  to  purchase 
stock,  may,  like  any  other  offer  to  contract,**  be 
revoked  or  withdrawn  at  any  time  before  the  cor- 
poration is  formed,  or  before  the  offer  is  accepted, 
so  as  to  be  no  longer  open  to  acceptance,**  if  the 
fact  of  such  revocation  or  withdrawal  is  oonununi- 

La. — Vermillion  Sugar  Oo.  v.  Val- 
lee,  184  La.  661,  64  S  670,  AnnC^s 
1916A  695;  Feitel  v.  Dreyfoua,  117 
La.  766.  42  S  269. 

Me. — Bryant's  Pond  Steam  Mill  Co. 
V.  Felt,  87  Me.  234,  32  A  888.  47 
AmSR  323,   33  LRA  698. 

Md. — Webb  v.  Baltimore,  etc.,  R. 
Co.,  77  Md.  92,  26  A  113,  39  AmSR 
396;  Taggart  v.  Western  Maryland 
R.  Co.,   24  Md.  663,  89  AmD  760. 

Mass. — Hudson  Real  Etot.  Co.  v. 
Tower,  166  Mass.  82,  30  NB  466,  32 
AmSR  434,  161  Mass.  10,  36  NE  680. 
42  AmSR  879. 

Mich. — Plank's  Tavern  Co.  v.  Burk- 
hard,  87  Mich.  182,  49  NW  662. 

Miss. — ^Wright  V.  Merchants',  etc.. 
Packet  Co.,  104  Miss.  507,  61  S  550, 
AnnCSi8J916C  1111. 

Mo. — Palais  du  Costume  Co.  v. 
Beach,  163  Mo.  A.  499.  143  SW  862; 
Palais  du  Costume  v.  Beach,  144  SCo. 
A.  466,  129  SW  270;  Shelby  Countr 
R.  Co.  v.  Crow,  137  Mo.  A.  461,  466, 
119  SW  485  [cit  Cyc]. 

Mont. — Canyon  Creek  El.,  etc.,  Co. 
V.  Allison,  63  Mont.  604,  165  P  763. 

N.  T.— Burrows  v.  Smith,  10  N.  Y. 
550,  Seld.  115. 

N.  C. — Cozart  v.  Hemdon,  114  N. 
C.  262.   19  SE  158. 

Oh. — ^Armstrong  ▼.  Karshner.  47 
Oh.  St.  276,  24  NE  897;  Wallace  v. 
Townsend,  48  Oh.  St.  537,  8  NE  6«1, 
64  AmR  829;  PainesviUe  Nat.  Bank 
v.  King  Varnish  Co..  8  Oh.  Cir.  CL 
663.  4   Oh.  Clr.  Dec.   511. 

Pa. — Muncy  Tract.  Engine  Co.  v. 
Green,  143  Pa.  269,  13  A  747;  Auburn 
Bolt,  etc.,  Works  v.  Shultx,  143  Pa. 
256,  22  A  904;  Greer  v.  (Thartlers  R. 
Co.,  96  Fa.  391.  42  AmR  548  (per 
Trunkey,  J.);  (Sarrett  v.  Dlllsburg, 
etc.,  R.  Co.,  78  Pa.  466;  Hawthorn 
Bottle  (30.  V.  Cribbs,  61  Pa.  Super. 
655,  39  Fa.  (30.  374,  375  (cit  Cycl: 
South  West  Pennsylvania  Fair  Assoc. 
V.  Greer,  11  Pa.  Super.  103;  Donald- 
son v.  Rollman,  23  Pa.  Dist.  802. 

Tenn. — Lowe  v.  E.  *  K.  R.  (3o.,  1 
Head  659;  Cleaves  v.  Brick  (Zhurch 
Turnp.  Co.,   1    Sneed  491. 

Tex. — Gulf,  etc.,  R  Co.  v.  Neely, 
64  Tex.  344;  Lewis  v.  Hillsboro 
Roller-Mill  Co.,  ((Mv.  A.)  23  SW  888; 
Patty  V.  Hillsboro  Roller-Mill  Co., 
4  Tex.  Civ.  A.  224,  23  SW  886. 

Va. — Stuart  v.  Valley  R.  Co.,  32 
Gratt.    (78  Va.)   146. 

Wis. — Smith  V.  Bums  Boiler,  etc., 
Co.,  132  Wis.  177,  111  NW  1183. 

Wyo. — Natwlck  v.  TorwlUiger,  24 
Wyo.  263,  167  P  696,  160  P  888. 


For  latoi  eaaes,  a«T«UivaMftt«  and  dhaacee  In  the  law  see  cumulative  Annotations,  M^MtltlSt  page  and  note  number. 
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eated  before  acoeptaace,**  unless,  ia  some  jurisdie- 
tions,  the  subseiiption  agreement  ia  nnder  seal,"  or 
is  made  as  a  step  autborieed  by  statute  in  the 
process  of  forming  a  corporation,  so  as  to  be  bind- 


ing and  irrevocable  by  virtae  of  the  statute,  and 
irrespective  of  the  common-law  questions  of  consid- 
eration and  mutuality;"'  or  unless  it  may  b« 
sustained,  as  is  held  in  some  states,  both  as  ao 


Eng. — In  re  Warren's  Blacking:  Co., 
L.  R.  4  Ch.  178;  In  re  Metropolitan  V. 
Ins.  Co.,  [1900]  2  Ch.  671;  In  re 
Universal  Non-Tarlfr  F.  Ins.  Co.,  4 
Ch.  D.  774;  In  re  United  Ports  Co., 
L.  R.  13  Kq.  474;  In  re  Bowron,  L,. 
R.  5  Eq.  428;  In  re  National  8a v. 
Bank  Assoc,  L.  R.  4  Eq.  9;  In  re 
General  International  Agency  Co.,  L. 
K.  2  Eq.  667;  Ramsgate  Victoria 
Hotel  Co..  Ltd.  v.  Monteflore,  L.  R. 
1  Gzch.  109;  Matter  of  Cardiff,  etc.. 
Iron  Cq^  Ltd.,  S  De  G.  F.  &  J.  718, 
S4  EngCh  5S7.  45  Reprint  1055;  Mat- 
ter of  Companies  Act,  4  De  O.  J.  & 
8.  471,  69  EngCh  362,  46  Reprint 
1001;  Slattery's  Case,  Ir.  R.  t  Eq. 
245;  In  re  Joint-Stock  Cos.  Acta,  7 
Jur.  N.  8.  981:  In  re  Scottish  Pe- 
troleum Oo„  51  1j.  J.  Ch.  841;  Re 
Natal  Inv.  Co..  Ltd.,  20  U  T.  Rep.  N. 
S.  962. 

Uan. — Kruger  v.  Harwood,  16  Man. 
4IS.  4  WestLR   401. 

N.  S. — ^Halifax  St.  Carette  Co.  v. 
UcManus,  27  N.  S.  173. 

Ont. — Canadian  Druggists'  Syndi- 
cate, Ltd.  V.  Thompson,  24  Ont.  L. 
10«.  2  OntWN  1218,  19  OntWR  401. 
And  see  Re  Canadian  Tin  Plate 
Decorating  Co.,  12  Ont.  U  594,  8 
OntWR  581;  In  re  Publishers'  Syn- 
dicate, 3  Ont.  L..  562,  1  OntWR  142, 
22  CanLTOccNotes  162;  Farmers 
Bank  V.  Lunstrum,  14  OntWR  288; 
Port  HoDiB  Brewing,  etc..  Co.  v. 
Cavanaugh,   8  OntWR  985. 

Que. — ^Duclos  T.  Bilodeau,  47  Que. 
Super.  206. 

[a]  xvan  thoiuili  tbe  amlieaMoB 
(ymtalns  a  provlMloii  that  the  sub- 
scriber agrees  to  accept  the  number 
of  shares  named  or  any  less  number 
that  may  be  aUotted  to  him,  and 
consents  to  be  registered  in  respect 
to  them.  In  re  British,  etc..  Steam 
Nav.  Co.,  L.  R.  10  Bq.  659;  Matter 
of  Adelphi  Hotel  Co.,  X,td.,  2  De  Q. 
J.  &  S.  660,  67  BngCh  507,  46  Reprint 
528;  In  re  General  International 
Agency  Co..  !■.  R.  2  Bq.  667. 

[b]  SubMilbwr  mar  wlthAraw  al- 
tbonch  otbsra  oTtJaob— "It  was  in- 
deed held  in  an  early  case  In 
England,  that  all  of  the  other  sub- 
scribers must  not  only  have  notice, 
but  must  actually  consent,  before  one 
of  the  subscribers  could  withdraw. 
Kidwelly  Canal  Co.  v.  Raby,  2  Price 
93,  146  Reprint  82.  But  now  in 
England  as  well  as  here,  no  such 
consent  Is  necessary."  Hudson  Real 
Est.  Co.  v.  Tower,  161  Mass.  10,  IS, 
IS  NB  680,  42  AmSR  379. 

[c]  Tot*  of  dlzaotom  of  ooipo- 
naou  aooaptinff  offer,— Where  a  cor- 
poration wrote  to  a  person  offering 
to  buy  land  for  a  certain  amount 
of  its  stock,  and  such  person  replied 
offering  to  sell  for  a  larger  amount 
and  reserving  certain  rights  In  the 
land,  and  the  directors  voted  to  ac- 
cept his  proposition  and  directed  the 
treasurer  to  deliver  the  stock  on  re- 
ceipt of  a  deed,  but  the  acceptance 

-  was  not  communicated  to  the  other 
party  before  he  withdrew  his  propo- 
sition, it  was  held  that  he  was  not  a 
stockholder.  Cosart  v.  Hemdon,  114 
N.  C.  252,   19   SB  168. 

[d]  Bsfoc*  BoUo*  of  tSiotmuaX/— 
(1)  Where  the  contract  of  subscrip- 
tion Is  formed  by  an  application  for, 
and  an  allotment  of  shares  (supra 
I  772),  the  applicant  may  withdraw 
«■  application  by  giving  notice  of 
the  withdrawal  at  any  time  before 
the  corporation  gives  notice  of  tA- 
lotment.  In  re  Publishers'  Syndi- 
cate^ 3  Ont  L.  552,  1  OntWR  142, 
«  CanLTOccNotes  182.  (2)  A  writ- 
ten application  for  shares  may  be 
withdrawn  after  the  shares  have 
heen  allotted  but  before  such  allot- 
ment has  been  communicated  to  the 
wbecriber.  In  re  National  Sav, 
Bank  Assoc,   L.  R.   4   Eq.   9. 

[e]  A  ralMMctber  to  aortloles  of 
V^'x^Moa,   having    the    articles    In 


his 


possession,  may,  at  any  time  be- 


fore they  have  been  flled  with  the 
secretary  of  state,  alter  and  reduce 
his  subscription  to  any  extent  that 
he  pleases.  Burt  v.  Farrar,  24  Barb. 
(N.  T.)   618. 


[f]    '  mtlidxwral 

Where  a  subscriber  withdraws  before 
organization  of  the  corporation  and 
repudiates  any  Uatdllty  on  his  sub- 
scription, and  the  other  subscribers 
assent,  the  withdrawal  is  final,  and 
the  subscriber  cannot  even  in  equity, 
retract  it  and  assert  rights  as  a 
stockholder  under  the  subscription. 
McDonald  v.  Markesan  Canning  Co., 
142  Wis.   251,  121  NW  444. 

Oonditioiial  nilMMtvttOBa  see  infra 
i  839,. 

95.  Hudson  Real  Bst.  Co.  v. 
Tower,  161  Mass.  10,  86  NB  680,  42 
AmSR  379;  Donaldson  y.  Rollman, 
28  Pa.  Dlst.  802.  See  generally  Con- 
tracts i   108. 

[a]  irotios  of  ravoeatbm  (1)  ia 
sumcient  if  given  to  the  party  or 
agency  having  charge  of  the  sub- 
scriptiona  Hudson  Real  Bst.  Co.  v. 
Tower,  161  Mass.  10,  36  NE  680,  42 
AmSR  879;  Donaldson  v.  Rollman, 
23  Fa.  Dist.  802;  Kruger  v.  Harwood. 
16  Man  433,  4  WestLR  401.  (2)  It 
is  not  necessary  that  notice  be  given 
to  all  the  subscribers  to  the  corpo- 
rate stock;  it  is  sofllcient  to  give 
notice  to  the  person  having  control 
of  the  enterprise,  and  Tvho  Is  solici- 
tor for  stock  subscription,  to  erase 
one's  name  from  the  subscription 
list,  to  withdraw  such  BUt>scription. 
Planters,  etc.,  Independent  Packet 
Co.  V.  Webb,  166  Ala.  651,  46  8  977, 
16  AnnCas  529.  (3)  The  withdrawal 
may  be  oral.  Re  Natal  Inv.  Co., 
Ltd.,  20  L.  T.  Rep.  N.  S.  982.  (4) 
Defendants  subscribed  under  seal  for 
stock  in  a  corporation.  Afterward 
articles  of  incorporation  were  exe- 
cuted, and  officers  elected;  but.  ba- 
fore  the  incorporation  was  complete, 
defendants  orally  informed  the  presi- 
dent that.  If  a  certain  change  in 
the  policy  was  made,  they  would  no 
longer  be  associates,  and  would  not 
pay  their  subscriptions.  The  change 
of  policy  was  made,  and  it  was  held 
to  be  a  sufficient  withdraVal  and 
sufficient  nptice  thereof.  Hudson 
Real-Elst.  Co.  v.  Tower,  161  Mass.  10, 
36  NB  680,  42  AmSR  379.  (6)  A 
party  who  makes  a  conditional  sub- 
scription of  stock  to  a  railroad  com- 
Ipany,  by  agreement  with  a  person 
who  is  not  the  authorized  agent  of 
such  company,  may  withdraw  or  re- 
voke his  subiscription  at  pleasure, 
without  notice  to  the  dompany,  at 
any  time  while  the  subscription  book 
remains  In  the  hands  of  such  person, 
and  before  the  company  has  acquired 
any  right  to  or  Interest  in  it.  Lowe 
V.  B.  &  K.  R.  Co.,  1  Head  (Tenn.) 
659. 

9B.     See  cases  Infra  this  note. 

[a]  Effect  of  s— 1.  (1)  In  some 
cases  it  is  held  that  an  agreement 
under  seal  to  take  stock  in  a  conr- 
pany  cannot,  like  an  ordinary  offer 
to  subscribe,  be  revoked  or  with- 
drawn before  It  is  accepted  by  the 
corporation,  in  those  jurisdictions  In 
which  a  seal  still  has  its  common- 
law  effect  (In  re  Provincial  Grocers, 
Ltd.,  10  Ont.  L.  706,  6  OntWR  744: 
Nelson  Coke,  etc.,  Co.  v.  Pellatt,  4. 
Ont.  L.  481,  1  OntWR  695,  22  Can 
LTOccNotea  382.  And  see  generally 
Contracts  |  106),  (2)  even  though 
an  acceptance  and  communication 
thereof  is  necessary  to  tomplete  the 
contract  so  as  to  malte  the  sub- 
scriber a  stockholder  (North  West 
Battery,  Ltd.  v.  Hargrave,  (Man.) 
15  DomLR  198,  26  WestLR  331. 
See  supra  }  771).  (3)  But  in  Massa- 
chusetts it  Is  held  that  a  subscrip- 
tion prior  to  incorporation  may  be 
w'lthdrawn  before  Incorporation  not- 
withstanding  it   is   under   seal,    not 


because  of  want  of  consideration, 
since  the  seal  would  render  a  con- 
sideration unnecessary,  but  "on  the 
ground  that  for  the  time  being  and 
until  the  corporation  is  organizM 
the  writing  does  not  take  effect  as  a 
contract,  because  the  contemplated 
party  to  the  contract,  on  the  other 
side,  is  not  yet  in  existence,  and  for 
this  reason,  there  being  no  contract, 
the  whole  undertaking  is  Inchoate 
and  incom'plete,  and  since  there  is 
no  contract  the  party  may  with- 
draw." Hudson  Real  Bst.  CJo.  v. 
Tower,  161  Mass.  10.  36  NB  680,  42 
AmSR  379,  166  Mass.  82,  84,  30  NB 
466. 

97.  Coppage  v.  Hutton,  124  Ind. 
401,  24  NB  ll2,  7  LRA  691;  Johnson 
v.  Wabash,  etc.,  Plank-Road  Co.,  16 
Ind.  389;  Lake  Ontario,  etc.,  R.  Oo. 
V.  Mason,  16  N.  T.  461;  Bufltalo,  etc, 
R.  Co.  V.  Dudley,  14  N.  T.  336;  Green- 
brier Industrial  Bxposltion  v.  Rodes, 
37  W.  Va.  738,  17  SB  306. 

[a]  mnatratlo&ab — (1)  A  railroad 
company  had  been  organized  under  a 
statute  which  appointed  commis- 
sioners to  open  books  and  receive 
subscriptions  to  its  capital  stock. 
Defendant,  among  others,  subscribed 
on  the  books,  and  otherwise  complied 
with  the  statute.  The  corporation 
was  completely  organized,  and  ac- 
cepted the  subecriptlon  before  de- 
fendant attempted  to  withdraw  his, 
and  therefore  his  subscription  could 
be  sustained  as  a  continuing  offer 
accepted  by  the  corporation,  and 
thereby  changed  into  &  binding 
promise  supported  by  a  sufllcient 
consideration;  but  the  court  went 
further  than  this  end  held  that  no 
consideration  or  mutuality  was 
necessary,  and  that  the  subscription 
could  not  have  been  revoked  even  be-' 
fore  the  corporation  was  organized. 
"The  rules  of  the  common  law,"  It 
was  said,  "in  regard  to  consideration 
and  mutuality,  do  not  apply  to  the 
case.  Those  rules  may,  I  think,  be 
regarded  as  superseded  by  the  stat- 
ute, which  not  only  expressly  au- 
thorizes subscriptions  to  be  made  In 
anticipation  of  the  existence  of  the 
corporation,  but  impliedly  at  least 
recognizes  their  validity.  Section  4 
of  the  act  by  which  the  plaintiffs  are 
Incorporated  provides,  among  other 
things,  as  follows:  'And  the  said 
commissioners  shell,  at  the  time  of 
any  subscription,  require  the  pay- 
ment to  thetn.  by  the  person  or  per- 
sons subscribing,  of  five  dollars 
towards  and  upon  every  hundred  dol- 
lars so  subscribed,  and  unless  the 
same  shall  be  paid  the  subscription 
shall  be  invalid.'  This  plainly  Im- 
plies that  if  the  required  payment  is 
made  the  subscription  shall  be  valid. 
But  even  without  this  clause  it 
would,  I  think,  be  held  that  a  statute 
which  authorizes  subscriptions  in 
view  of  a  subsequent  incorporation, 
and  regulates  the  manner  in  which 
they  shall  be  made  must  necessarily 
have  the  effect  to  give  validity  to 
such  subscriptions,  if  irtade  in  ac- 
cordance with  the  requirements  of 
the  act."  Buffalo,  etc.,  R,  Co.  v. 
Dudley,  14  N.  T.  336,  364.  (2)  The 
same  principle  applies  where  the 
statute  provides  for  subscriptions  by 
signing  formal  articles  of  associa- 
tion, which  are  to  be  flled  as  re- 
quired by  the  statute,  or  formal  sub- 
scription papera  One  who  sub- 
scribes for  stock  by  signing  such 
articles  or  papers  in  compliance  with 
the  statute  cannot  revoke  his  sub- 
scription before  the  incorporation  Is 
perfected.  Copi>age  v.  Hutton,  124 
Ind.  401.  24  NB  112,  7  LRA  591; 
Johnson  v.  Wabash,  etc.,  Plank-Road 
Co.,  16  Ind.  389;  Lake  Ontario,  etc., 
R.  Co.  V.  Mason,  18  N.  T.  451;  Green- 
brier Industrial  Bxposltion  v.  Rodea^ 
37  W.  Va.  738,  17  SB  306. 
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irrevocable  contract  between  the  subscribers  and  a 
continning  offer  to  the  corporation.^  But  a  subscrip- 
tion or  offer  to  purchase  cannot  be  revoked  or  with- 
drawn after  it  has  become  a  binding  ^  contract, 
either  because  it  has  been  effectively  accepted  by 
the  corporation  or  because  it  was  in  itself  an  ae- 
ceptanee  by  the  subscriber  or  purchaser  of  an  offer 
made  by  the  corporation." 

[$  784]  j.  Lapse  of  Offer.  An  offer  to  subscribe 
for,  or  to  sell  or  purchase,  stock  will  lapse  under 
the  same  circumstances  and  on  the  same  principles 
as  other  offers  to  contract.''*  Thus  such  an  offer 
will  lapse,  and  be  no  longer  open  to  acceptance,  if 
it  is  not  accepted  within  the  time,  if  any,  pre- 
scribed by  the  offer,  or  within  a  reasonable  time 
if  no  time  is  specified.*  In  like  manner,  such  an 
offer  will  lapse,  and  be  no  longer  open  to  accept- 
ance, if  it  is  rejected,"  if  an  attempted  acceptance 
thereof  is  ineffective  because  it  var>es  from  the 
terms  of  the  offer,"  or  if  the  subscriber  dies  or 
becomes  insane  before  the  formation  of  the  corpo- 
ration or  the  acceptance  of  the  offer.^ 

[i  785]  k.  TaUng  Shares  to  Qualify  as  Director. 
Where  the  governing  statute  or  the  instrument  of 
incorporation  provides  that  a  director  must  be  the 
holder  of  a  certain  number  of  shares,  then  it  seems 
that,  while  the  mere  fact  that  a  person  accepts  the 
office  of  director  does  not  make  him  a  stockholder 
in  respect  of  the  necessary  number  of  qualification 


shares,  yet  it  implies  an  agreement  on  his  part  that 
he  will  qualify  himself  within  a  reasonable  time 
by  acquiring  the  necessary  shares,  which  he  may 
do  by  purchasing  from  other  members,  or  from  the 
company  where  there  are  more  shares  to  issue.' 
The  true  result  to.be  drawn  from  the  English  au- 
thorities, as  stated -by  Lord  Selbome,  is,  "that  the 
fact  of  a  man  accepting  the  place  of  director,  for 
which  the  possession  of  a  certain  number  of  shares 
is  a  necessary  qualification,  is  most  material  in  de- 
termining whether  he  shall  or  shall  not  be  per- 
mitted to  repudiate,  as  unauthorized  by  himself, 
the  registration  of  shares  which,  in  the  ordinary 
course  of  the  business  of  the  company,  have  actu- 
ally been  pl$iced  in  his  name,  and  which  were  need- 
ful for  his  qualification."*  A  mere  colorable 
device,  the  effect  of  which  is  that  the  company 
itself  furnishes  the  money  necessary  to  purchase 
and  pay  for  the  qualifying  shares  of  a  board  of 
directors,  will  be  set  aside  in  equity;  ei;ch  shares 
will  be  deemed  not  to  have  been  paid  foi*,  and  the 
directors  wjll  be  put  upon  the  list  of  contributories 
accordingly.^' 

[$  786]  4.  Oonsideratioii  and  Mntnalitjr — a.  In 
GfineraL  Of  course  it  is  elementary  that,  as  in 
the  case  of  contracts  generally,*'  contracts  of  sub- 
scription to  the  capital  stock  of  a  corporation  and 
contracts  for  the  sale  and  purchase  of  stock  must 
be  supported  by  a  consideration."    And,  as  in  the 


98.  MinneapoHs  ThreshtnK  Mach. 
Co.  V.  Davis,  40  Minn.  110,  41  NW 
1026,  12  AmSR  701,  t  LRA  796; 
Nebraska  Chlckory  Co.  v.  Lednicky, 
79  Nebr.  687,  US  NW  24E.  See  also 
Windsor  Hotel  Co.  v.  Schenk,  76  W. 
Va.  1.  84  SB  911. 

[a  1  Arxvamaiits  Wnfllng  and  licsv- 
a«abla  •■  b*tw*«a  nbaalbani.— ri) 
In  some  Jurisdictions  It  Is  held,  in- 
dependently of  statutory  provision, 
that  an  aKreement  by  several  per- 
sons to  suDscrlbe  to  the  stock  of  a 
corporation  to  be  thereafter  formed 
constitutes,  not  only  a  contlnulngr 
offer  to  the  proposed  corporation, 
which  will  become  a  binding  contract 
with  it  when  accepted,  but  also  a 
contract  between  the  subscribers 
themselves  to  become  stockholders 
when  the  corporation  Is  formed,  upon 
the  conditions ,  expressed  In  the 
agreement,  and  that  as  such  it  Is 
binding  and  irrevocable  from  the 
date  of  the  subscription.  Minneap- 
olis Threshing  Mach.  Co.  v.  Davis. 
40  Minn.  110,  41  NW  1026,  12  AmSR 
701,  8  LRA  796;  Nebraska  Chlckory 
Co.  V.  Lednicky.  79  Nebr.  687,  118 
NW  24S.  (2)  Such  contract,  it  is 
held,  is  based  upon  a  sufficient  con- 
sideration, and  there  is  a  mutuality 
of  promise  In  the  act  of  the  particu- 
lar subscriber  In  subscribing  with 
others  which  obliges  him  to  make 
good  his  promise  to  the  corporation 
after  it  comes  into  existence.  Ne- 
braska Chlckory  Co.  v.  Lednicky, 
79  Nebr.  687,  118  NW  245.  See  also 
infra  I   788. 

[b]  ObJaeUona  to  th*  ahov*  ytow 
are  (1)  that  such  subscriptions,  al- 
though they  may  be,  are  not  gener- 
ally, intended  as  a  contract  between 
the  subscribers,  hut  merely  as  an 
offer  or  proposal  to  contract  with  the 
corporation  and  (2),  even  If  Intended 
ets  a  mutual  and  binding  contract 
between  the  subscribers,  the  with- 
drawal of  a  sutscrlber  before  the 
fomtatlon  of  the  corporation  would 
be  nothing  more  than  a  breach  of  the 
contract  with  the  other  subscribers 
entitling  them  to  sue  for  damages. 
and  there  seems  to  be  no  sound  prin- 
ciple of  the  common  law  which  can 
hold  the  offer  to  the  corporation 
open  for  acceptance  by  it  after  its 
withdrawal.  Planters,  etc.,  Inde- 
pendent Packet  Co.  v.  Webb,  166  Ala 


661,  46  S  977.  16  AnnCas  629:  Knox 
V.  Childers'burg  Land  Co.,  86  Ala.  180, 
5  S  578:  Bryant's  Pond  Steam  Mill 
Co.  V.  Felt.  87  Me.  234.  32  A  888, 
47  AmSR  328,  S3  LRA  693;  Hudson 
Real  Est.  Co.  v.  Tower,  181  Mass.  10, 
36  NE  680.  42  AmSR  379,  156  Mass. 
82,  30  NE  466;  Phillips  Limerick 
Academy  v.  Davis,  11  Meuss.  113,  6 
AmD  162;  Wright  v.  Merchants',  etc.. 
Packet  Co..  104  Miss.  607,  ,61  S  660, 
AnnCa8l915C  1111;  Lake  Ontario 
Shore  R.  Co.  v.  Curtiss,  80  N.  T.  219; 
Muncy  Tract.  Engine  Co.  v.  Qreen, 
143  Pa.  269,  13  A  747.  See  also 
supra  (  771;   Infra  S   788. 

M.     See  infra   S    892. 

1-8.  See  generally  Contracts  t| 
nO-113. 

4.  Meyer  v.  Cherokee  Dev.  Co.,  30 
Okl.  769,  120  P  1106;  Patterson  v. 
Turner,  3  Ont.  L.  873,  1  OntWR  82, 
22  CanLTOccNotes  163.  See  gener- 
ally Contracts   I   111. 

6.  Potts  v.  Wallace,  32  Fed.  272; 
Amicable  L.  Ins.  Co.  v.  Kenner, 
(Tex.  Civ.  A.)  166  SW  462;  Natwick 
V.  TerwIlUger,  24  Wyo.  263.  167  P 
696,  160  P  338.  See  generally  Con- 
tracts (110. 

[a]  Bajaetlaa  of  BOtM  •■  i*]«e- 
tioB  of  mlMMilvttoB.— Where  notes 
given  for  corporate  stock  are  at- 
tached to  and  made  a  part  of  the 
subscription  contract,  the  rejection 
of  the  notes,  together  with  the  fail- 
ure to  deliver  the  shares  to  the  per- 
son contracting  for  them,  Justlfles 
him  in  concluding  that  the  suliscrip- 
tlon  contract  has  been  rejected. 
Amicable  L.  Ins.  Co.  v.  Kenner,  (Tex. 
Civ.  A.)  186  SW  462. 

e.  See  supra  ti  772,  773;  and  gen- 
erally" Contracts   9   110. 

7.  Sedalia,  etc.,  R.  Co.  v.  Wilker- 
son,  83  Mo.  235;  Wallace  v.  Town- 
send,  43  Oh.  St.  637,  3  NE  601,  64 
"AmR  829.  See  also  Beach  v.  First 
Methodist  Episcopal  Church,  96  III. 
177;  Pratt  v.  Elgin  Baptist  Soc,  93 
111.  476.  34  AmR  187;  Phlpps  v. 
Jones,  20  Pa  260,  69  AmD  708  (a 
subscription  to  an  unincorporated  re- 
ligious society  to  build  a  church, 
where  it  was  held  otherwise,  if  the 
object  of  the  subscription  is  acted 
on,  that  Is,  If  the  building  of  the 
church  is  begun  before  the  death  of 
the  subscriber).  And  see  generally 
Contracts  I  112. 


8.  In  re  Metropolitan  Public  Oar- 
rlage,  etc.,  Co..  L.  R.  9  Ch.  102;  In 
re  Pelotas  Coffee  Co.,  L.  R.  20  £ki. 
606;  In  re  East  Norfolk  Tramways 
Co.,  6  Ch.  D.  963;  In  re  Percy,  etc.. 
Nickel,  etc.,  Iron  Mln.  Co..  6  Ch.  D. 
706;  In  re  National  Ins.,  etc.,  Assoc.. 
4  De  G.  F.  &  J.  78.  66  EngCh  62.  45 
Reprint  1112;  In  re  Anglo-Moravian 
Hungarian  Junction  R.  Co.,  L.  R.  S 
Ch.  768;  In  re  La  Mancha  Irr.,  etc. 
Co.,  L.  R,  8  Ch.  648;  In  re  British, 
etc.,  Tel.  Co.,  L.  R.  14  Ea.  816;  In  re 
Oreat  Oceanic  Tel.  Co.,  L.  R.  IS  ETq. 
SO;  In  re  General  International 
Agency  Co.,  L.  R.  2  Eq.  667;  Re 
Hereford,  etc..  Junction  R.  Co..  S 
Olffard  28,  66  Reprint  309;  In  re 
British  Colonial,  etc.,  Ins.  Corp..  46 
L.  J.  Ch.  488;  Llndley  Comp.  p  794 
(where  other  authorities  are  re- 
viewed). Compare  In  re  Llanharry 
Hematite  Iron  Co.,  !<.  R.  1  Ch.  86; 
In  re  Peninsular,  etc..  Bank,  L.  R.  2 
Eq.  436  (in  both  of  which  cases  un- 
der the  circumstances  the  director 
was  held  not  to  be  a  contributory 
with  respect  to  the  necessary  num- 
ber of  aualiflcation  shares). 

[a]  xa  on*  eaa*  It  was  said  to  Im 
"iBdsUlil*"  that  a  man  who  serves  as 
a  director  becomes  liable  as  a  share- 
holder to  the  extent  of  the  necessary 
qualification  shares.  In  re  British, 
etc.,  Tel.  Co.,  L.  R.  14  Bq.  SIS. 

[h]  Por  a  OMi«  wIiMre  th*  prorrt- 
■ional  Olzaotoc*  <m  the  f ormatum  of 
■>  oooapMV  w«TC  IMIA  to  hATs  eoa^ 
tlaned  theaiaalvM  as  psxiuMUBt  dl- 
reotors  by  making  default  in  appoint- 
ing permanent  directors,  and  so  to 
have  become  liable  as  stockholders 
for  the  necessary  qualification  shares 
see  Matter  of  Great  Northern,  etc.. 
Coal  Co.,  Ltd.,  3  De  O.  J.  ft  S.  367, 
68   EngCh   278,   46   Reprint  677. 

9.  In  re  Metropolitan  Public  Car- 
riage, etc.,  Co:,  L.  R.  9  Ch.  102,  107. 

la  In  re  Disderi,  L.  R.  11  Eq. 
242.    , 

11.  See  generally  (Contracts  |  145 
et  seq. 

12.  Wolf  V.  Chicago  Sign  Printing 
Co.,  283  III.  601,  84  NB  614,  IS 
AnnC^as  369;  Manion  Trust  Co.  v. 
Bennett,  169  Ind.  346,  82  NE  782,  124 
AmSR  228;  Parker  v.  Northern  Cent 
Michigan  R.  Co.,  S3  Mich.  2S;  Carlisle 
V.  Saginaw  Valley,  etc.,  R.  Co.,  27 
Mich.  316;  Shurts  v.  Schoolcraft,  etc.. 
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ease  of  other  contracts,"  where  the  contract  is 
executory,  there  must  be  mutuality  of  obligation  to 
supply  consideration,  so  that,  if  one  of  the  parties 
is  not  bound,  neither  is  bound.^* 

Corporation  most  have  light  to  issne  stock.  It 
follows  that  the  subscription  must  be  for  stock 
which  the  coiporation  has  a  right  to  issue  at  the 
time." 

Contract  under  seaL  In  those  jurisdictions  in 
which  a  seal  imports  a  consideration  or  dispenses 
with  the  necessity  for  any  consideration,  a  sub- 
scription under  seal  renders  the  question  of  consid- 
eration inimaterial." 

Consideration  uuiiecessary  under  statute.  And 
the  legislature,  in  providing  for  subscriptions  pre- 
liminary to  the  organization  of  a  corporation,  may 
expressly  or  impliedly  make  them  binding  without 
a  consideration." 

[i  787]  b.  Various  Theories  as  to  Consideration. 
Various  theories  as  to  the  consideration  of  the 
contract  of  subscription  in  addition  to  those  con- 


siderations referred  to  in  the  following  sections 
include  the  interest  acquired  by  the  subscriber;" 
the  obligation  of  the  corporation  to  issne  the  shares 
or  to  admit  the  subscriber  to  its  management  and 
its  profits ;'°  the  franchises  granted  by  the  charter, 
inuring  to  the  benefit  of  the  subscriber;^  the  fail- 
ure of  the  commissioners  to  reject  the  subscription 
where  they  have  the  power  to  do  so;''^  labor  or 
money  expended  (m  the  faith  of  the  promise;^'  and 
the  use  of  the  words  "value  received"  in  the  sub- 
scription paper,  these  importing  a  consideration.^ 
Again,  it  has  been  held  tiiat  a  valid  consideration 
may  be  found  in  concessions  made  to  the  sub- 
scriber, as  for  instance,  the  selection  of  a  particular 
route  lor  a  plank  road." 

[i  788]  c.  Mntaality  of  Prradae  among  Sub- 
scribers. Some  courts  have  found  in  the  act  of  the 
particular  subscriber  in  subscribing  with  others  a 
mutuality  of  promise  which  obligees  him  to  make 
good  his  promise  to  the  corporation  after  it  comes 
into  its  existence.**     "  It  follows  from  this,"  said 


R.  Co.,  9  Mich.  ISO;  Kruger  v.  Har- 
wood,  J6  Man.  4S3,  4  WestLR  401. 
And  see  cases  Infra  i  787  et  seq. 

1&  Pee  generally  Contracts  S9  170 
et  wq,   179   et   seq. 

14.  Cal.— Thomas  v.  Birch,  178  P 
1102;  Oal'fornla  Sugar  Mfg.  Co.  v. 
Schafer.  67  Cal.   S96. . 

Ga. — ^Allen  v.  Hastings  Industrial 
Co..  2  G&.  A.  291.  68  SB  694. 

111. — Wolf  V.  Chicago  Sign  Print- 
ing Co.,  23S  III.  501,  84  NE  614.  13 
AnnCas  369  (subscription  to  possi- 
ble prospective  In  cases  of  stock). 

Mich. — Parker  v.  Northern  Cent. 
Michigan  R.  Co.,  33  Mich.  23;  Carlisle 
V.  Saginaw  Valley,  etc..  R.  Co.,  27 
Mich.  315;  Shurtz  v.  Schoolcraft,  etc., 
R  Co.,   9  Mich.   289. 

N.  Y.— Glenn  v.  Garth,  133  N.  T. 
18,  SO  NE  649,  31  NE!  344  [app  dism 
147  U.  S.  860,  17  set  360,  37  L.  ed. 
203];  Bostwlck  T.  Young.  118  App. 
DIv.  490,  103  NYS  607  [aft  194  N.  Y. 
616  mem,  87  NE  1115  mem];  Powers 
T.  Knapp^  71  Hun  371.  26  NYS  19; 
Harlem  Canal  Co.  v.  Selzas,  2  N.  Y. 
Super.  604. 

N.  D. — Jackson  v.  Sable,  30  N.  J>. 
49.  161  NW  722. 

Oh. — ^Fanning  v.  Hlbemla  Ins.  Co., 
37  Oh.  St.  339,  41  AmR  517;  Dayton, 
etc..  Tump.  Co.  V.  Coy,  18  Oh.  St.  84. 

Man. — Kruger  t.  Harwood,  16  Man. 
433.   4  WestLR  401. 

"A  stock  subscription  Is  a  transac- 
tion between  the  snbseriber  and  the 
company,  and  the  obligation  of  one 
can  only  be  sustained  by  the  corre- 
sponding obligation  of  the  other.  If 
both  are  not  bound,  neither  is  bound, 
and  the  transaction  Is  a  nullity." 
Per  Campbell,  J.,  In  Carlisle  v. 
Saginaw  Valley,  etc.  R.  Co.,  27  Mich. 
315,  818. 

16a  Ga. — Leigh  v.  Chattanooga, 
eta.  R.  Co..  104^  Ga.  13,  30  SE  381. 

111. — ^Bates  v.  Great  Western  Tel. 
Co..   134   111.   536.    25  NE  621. 

Ind. — Marion  Trust  Co.  v.  Bennett, 
169  Ind.  346,  82  NB  782.  124  AmSR 
228  (subscription  to  Increase  of  stock, 
under  an  unconstitutional  statute). 
,  N.  Y. — Atlantic  Constr.  Co.  v. 
Kreusler.  40  App.  Dlv.  268,  67  NYS 
983. 

Pa. — Columbian  Bank  v.  Rogers,  10 
Pa.   Co.   61. 

Tenn. — Newport  Cotton  Mill  Co.  ▼. 
Mlms,  103  Tenn.  466.  63  SW  736; 
KnoxvlUe,  etc.,  R.  C!o.  v.  Knoxvllle, 
98    Tenn.    1,    37    SW   883. 

Wis. — Level  Land  Co.  No.  8  V. 
Hayward,  95  Wis.  109,  69  NW  667. 

1&  Hudson  Real-Est.  Co.  v. 
Tower.  156  Mass.  82.  30  NE  466.  82 
AmSR  434;  Northwest  Battery.  Ltd., 
V.  Hargrave,  (Man.)  15  DomLR  193. 
26  WestLR  381;  In  re  Provincial 
Grocers,  Ltd.,  10  Ont.  L.  706,  8 
OntWR  844;  Kfilson  Coke,  etc..  Co.  v. 
Pellott,  4  Ont.  L.  481.  1  OntWR  696, 
22  CanLTOccNotes  882.  See  gener- 
ally Contracts  i  147. 


17.  Coppage  ▼.  Button,  124  Ind. 
401,  24  NB  112,  7  LRA  691;  Lake 
Ontario,  etc.,  R.  Co.  v.  Mason,  16  N. 
Y.  451;  Buffalo,  etc.,  R.  Co.  v.  Dud- 
ley, 14  N.  Y.  338;  Greenbrier  Indus- 
trial Exposition  V.  Rodea,  37  W.  Va, 
738,  17  SB  305.  See  also  supra  § 
783. 

18.  Selma,  etc.,  R.  Co.  v.  Tipton. 
6  Ala.  787.  89  AmD  344;  Kennebec, 
etc.,  R.  Co.  V.  Jarvis,  84  Me.  360; 
Hamilton,  etc.,  Plank  Road  Co.  v. 
Rice,  7  Barb.  (N.  Y.)  167-  East  Ten- 
nessee, etc..  R.  Co.  V.  Gammon,  6 
Sneed  (Tenn.)  667. 

19.  St.  Paul,  etc..  R.  Co.  v.  Rob- 
bins,  23  Minn.  439;  Richmondvllle 
Union  Seminary  v.  McDonald.  34  N. 
Y.  379;  Schenectady,  etc..  Plank  Road 
Co.  V.  Thatcher,  11  N.  Y.  102. 

ao.  Thigpen  V.  Mississippi  Cent. 
R.  Co.,  38  Miss.  847. 

SI.  Connecticut,  etc..  Rivers  R. 
C!o.  V.  Bailey,  24  Vt.  466,  68  AmD 
181. 

aa.   in.— iiuopoiia  m.  b.  (niurch 

V.  Garvey,  53  111.  401.  6  AmR  61; 
Thompson  v.  Mevcer  County.  40  III. 
379;  Carpenter  y.  Mather.  4  111.  374; 
Gray  v.  Bloomlngton.  etc.,  R.  Co., 
120  III.  A.  169. 

Ind. — Cook  V.  McNaughton,  128 
Ind.  410,  24  NE  361,  28  NE  74. 

Mass. — Farmington  Academy  v. 
Allen,    14    Mass.    172,    7    AmD    201. 

Mich. — Underwood  v.  Waldron,  12 
Mich.  73. 

Mo. — Workman  v.  Campbell,  46  Mo. 
305:  Koch-T.  Law,  38  Mo.  147. 

N.  Y. — Barnes  v.  Ferine.  12  N.  Y. 
18;  McAuIey  v.  Billenger,  20  Johns, 
89. 

N.  C. — Boushall  v.  Shonach,  172 
N.  C.  273,  90  SE  198. 

Or. — Philomath  College  v.  Hart- 
less,   6  Or.   158,   25  AmR  610. 

Vt. — State  Treasurer  v.  Cross,  9  Vt. 
289.  31  AmD  626;  State  Univ.  v. 
Buell,  2  Vt.  48. 

Va. — Gait  V.  Swain,  9  Gratt.  (60 
Va.)_633,  60  AmD  311. 

"Where  work  is  done  or  expense 
incurred  under  a  promise,  the  lia- 
bility Is  not  disputed  by  any  author- 
ity." Underwood  v.  Waldron,  12 
Mich.  73,  89   (per  C^ampbell.  J.). 

[a]  XaiboT  parformad  attd  mtmur 
■peat  to  ■•onr«  tha  looatloii  of  a  sall- 
load  depot  are  a  sufSclent  considera- 
tion to  support  a  promise  contained 
in  a  subscription  to  pay  money  for 
that  object.  Workman  v.  Campbell, 
46  Mo.  305. 

S3.  Eastern  Plank  Road  Co.  ▼. 
Vaughan,  14  N.  Y.  646  [afT  20  Barb. 
165]. 

[a]  Vo  tha  ooBtxaiy  where  the 
subscription  paper  does  not  authorize 
the  formation  of  a  corporation  to 
carry  out  Its  purposes,  and  where  It 
cannot  be  construed  as  a  request  on 
the  part  of  the  subscriber,  express 
or  Implied,  to  have  the  labor  or 
money   exi>ended  see   Machlas   Hot^l 


Co.  ▼.  COyle,  86  Me.  406,  58  AmD 
712. 

34.  Rhey  V.  En>ensburg,  etc., 
Plank-Road  Cto..  27  Pa.  261.  But 
compare  Miller  v.  Wild  CaX  Gravel 
Road  Co.,  52  Ind.  61;  Bish  v.  Brad- 
ford,   17   Ind.   499. 

as.  Ala. — Selma.  etc.,  R.  Co.  v. 
Tipton,   6  Ala.   787,   89   AmD  344. 

Ark.— Smith  V.  Glllon,  52  Ark.  442, 
12   SW   1073. 

Cal. — ^West  V.  Crawford,  80  CSal.  19, 
21  P  1123. 

Conn. — Danbury,  etc.,  R.  Co.  ▼. 
Wilson,   22   Conn.   435. 

111.— Whitaltt  V.  Pre-emption 
Presb.  Church,  110  111.  125;  Tonica, 
etc.,  R.  Co.  V.  MoNeeley,  21  111.  71. 

Ind.— Bish  V.  Bradford,  17  Ind.  490; 
New  Albany,  etc.,  R.  C!o.  ▼.  Fields, 
10  Ind.   187. 

Ky. — Curry  v.  Kentucky  Western 
R.  Co.,  78  SW  485,  26  KjZ.  1872; 
Twin  Creek,  etc..  Tump.  Road  Co. 
V.  Lancaster,  79  Ky.  652-  Fry  v. 
Lexington,  etc.,  R.  Co.,  2  Mete.  314; 
Tully  v.  Cane  Run,  etc..  Tump. 
Road   Co.,    6   Ky.   Op.    330. 

Me. — ^Kennebec,  etc,  R.  Co.  v.  Pal- 
mer, 34  Me.  366: 

Mass. — ^Athol  Masic  Hall  C!o.  r. 
Carey.  116  Mass.  471;  Pembroke  Sec- 
ond Precinct  Chtiroh  v.  Stetson,  6 
Pick.  606. 

Mich. — Peninsular  R.  Co.  v.  Dun- 
can, 28  Mich.  180;  Carlisle  v.  Sagi- 
naw Valley,  etc.,  R.  Co.,  27  Mich.  816. 

Minn. — St.  Paul,  etc.,  R.  Co.  v. 
Robblns.    23    Minn.    439. 

Mo. — Business  Men's  Assoc,  v. 
Williams.  137  Mo.  A.  676,  119  SW 
489;  Shelby  County  R.  Co.  v.  Crow, 
187  Mo.  A.  661,  119  SW  436;  New 
Linden  Hotel  Co.  v.  Smith,  13  Mo. 
A.    7. 

Nebr. — ^Nebraaka  Chiokory  Co.  ▼. 
Lednlcky,  79  Nebr.  6»7,  694.  113  NW 
246    [quot   Cyc]. 

N.  Y. — Lake  Ontario,  etc.,  R.  Co. 
V.  Mason,  16  N.  Y.  461:  Barnes  v. 
Ferine.  12  N.  Y.  18;  Schenectady, 
etc..  Plank  Road  Co.  v.  Thatcher.  11 
N.  Y.  102;  Cole  V.  Ryan,  52  Barb. 
168;  Eastern  Plank  Road  Cto.  v. 
Vaughan,  20  Barb.  166  [att  14  N.  Y. 
546};  iFt.  Edward,  etc..  Plank  Road 
Co.  v.  Payne.  17  Barb.  667  faff  16 
N.  Y.  6831;  Northern  R.  <3o.  v.  Mil- 
ler, 10  Barb.  260-  Hamilton,  etc.. 
Plank  Road  Co.  v.  Rice,  7  Barb.  167; 
Barker  v.  Bucklin,  2  Den.  46,  43 
AmD  726;  Stanton  v.  Wilson,  2  Hill 
163;  Spear  v.  Crawford,  14  Wend.  20, 
28  AmD  513;  Goshen,  etc..  Tump. 
Road  Co.  v.  Hurtln,  9  Johns.  217. 
6  AmD  273;  Union  Tump.  Road  Co. 
V.  Jenkins,  1  Cal.  381,  Ctol.  &  C.  C^s. 
264  [rev  on  other  grounds  1  CaL  Cas. 
86]. 

N.  C. — Boushall  v.  Stronach.  172 
N.    C.    273,    90    SB    198. 

Pa. — Jeannette  Bottle  Works  v. 
Schall,  13  Pa  Super.  96:  Donaldson 
V.  Rabenhold,  23  Pa.  Dlst.  796:  Ray> 
mond  V.  StepliMHk  41  Fa.  Co.  881. 
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Sir  Nathaniel  Lindley,  "that  no  snbacriber  to  a  pro- 
jected company  can  recover  back  his -money  on  the 
grround  that  the  consideration  for  his  subscription 
has  failed,  until  the  formation  of  the  company  upon 
the  terms  assented  to  by  hin^'*  has  been  abandoned 
or  has  become  in  a  business  sense  impracticable."" 
It  seems  obvious,  however,  that,  in  the  case  of  a 
mutual  agreement  between  subscribers,  their  prom- 
ises, while  they  may  be  binding  as  between  them- 
selves, cannot  constitute  a  consideration  as  between 
them  and  the  corporation,  even  when  it  comes  into 
existence.'^  For  this  reason,  among  others,  as  we 
have -already  seen,  even  in  the  case  of  mutual  agree- 
ments tp  subseribe  to  the  stock  of  'a  corporation, 
there  can  be  no  binding  contract  of  subscription 
with  the  corporation  until  it  has  become  bound  by 
expressly  or  impliedly  accepting  the  offers  expressly 
or  impliedly  made  to  it  by  the  subscribers,^  and 
until  then,  according  to  the  prevailing  view,  such 
offers  may  be  revoked  or  may  lapse.^ 

Subscriptions  to  stuplns  fund.  Where  all  the 
stockholders  of  a  corporation  subscribe  in  the  same 
proportion  to  a  surplus  fund,  the  promises  are  suffi- 
cient considerations  for  each  other.** 

[i  789]  d.  Consideration  Wben  Oorporation  Is 
Boimd.  No  room  is  left  for  speculation  on  the 
question  of  consideration  where  the  corporation  is 
in  existence  at  the  time  when  a  subscription  to  its 
stock  is  made  and  accepts  the  same,  or  where  a 
subscription  is  made  in  acceptance  of  an  offer  from 
the  corporation,  or  even  when  the  offer  involved  in 
a  subscription  prior  to  incorporation  has  not  been  ■ 
withdrawn  and  has  been  expressly  or  impliedly  ac- 
cepted by  the  corporation  after  its  formation,  for 
in  such  cases  both  parties  are  bound  by  their  mu- 


Tenn.— 'SJast  Tennessee,  etc.,  B. 
Co.  V. .  Gammon,   6   Sneed   567. 

Tex. — Belton  Compress  Co.  v. 
Saunders,  70  Tex.  699,  6  8W  134: 
Galveston  Hotel  Co.  v.  Bolton,  46 
Tex.  633:  Steely  v.  Texas  Impr.  Co., 
65  Tex.  Civ.  A.  468,  119  SW  Sl». 

Wash. — Johns  v.  Clother,  78  Wash. 
602,   1S9  P   766. 

w.  Va.— Clarksburg  Bd.  of  Trade 
Land  Co.   v.  I>avis,   86  SB  929. 

Kag. — ^Balrd  v.  Ross,  2  Macq.  61. 
See  also  Bumes  v.  Pennell,  2  R.  L. 
Cas.  497,  9  Reprint  1181.  Compare 
Kent  V.  Jackson,  14  Beav.  367,  51 
Reprint  328  (att  2  X>e  Q.  M.  &  Q. 
49,   51  BngCh  36,  .42   Reprint  789]. 

as.  Johnson  v.  Qoslett,  3  C.  B.  N. 
8.  569,  91  EX:;L,  669,  140  Reprint  863. 
And  see  Wilson  v.  Church,  13  Ch.  T>. 

I  [ail  sub  norm  National  Bolivian 
Nav.  Co.  v.  Wilson,  6  App.  Cas.  176]. 

97.  Undley  Comp.  !>.  (eth  ed)  p 
34. 

SSL  Ala. — Planters',  etc.,  Independ- 
ent Packet  Co.  v.  Webb,  156  Ala. 
561,  46  S  977,   16  AnnCas  529. 

Me. — Bryant's  Pond  Steam  Mill 
Co.  V.  Pelt,  87  Me.  234,  32  A  888, 
47   AmSR   323,    33   LRA   598. 

Mass. — ^Hudson  Real  Est.  Co.  v. 
Tower,  161  Mass.  10,  36  NE  680,  42 
AmSR  379.  156  Mass.  82,  30  NB  466: 
Phillips  Limerick  Academy  v.  Davis, 

II  Mass.  113,  6  AmD  162;  Boutell  v. 
Cowdln,  9  Mass.  264.  Compare  Farm- 
InKton  Academy  v.  Allen,  14  Mass. 
172,    7    AmD    201. 

Miss. — Wright  v.  Merchants',  etc.. 
Packet  Co..  104  Miss.  607,  61  S  660, 
AnnCasl915C    1111. 

N.  Y. — Lake  Ontario  Shore  R.  Co. 
V.    CurtlBS,    80    N.    T.    219. 

Pa. — Muncy    Tract.    Engine   Co.   v. 
Green,    143    Pa.    269,    13    A    747. 
See   supra   J   771   et  seq. 
See    supra  )i    783,    784. 


Clother,    78    Wash. 


30. 

31.     Johns    V. 
602.   139   P  765. 

38.    Ala. — Selma,    etc.,    R.    Co.    v. 
Tipton,    5   Ala.    787,    39    AmD  344. 

Cal.— MarysvlUe     Electric      Light, 


etc.,  Co.  V.  Johnson,  93  Cal.  638,  29 
P  126,  27  AmSR  316. 

Conn. — Danbury,  etc,  B.  Co.  T. 
Wilson,  22  Conn.  485. 

111. — Griswold  V.  Peoria  Univ.,  26 
III.    41,    79    AmD    361. 

Iowa. — Fordyce  v.  Humphrey,  152 
Iowa  76.   131   NW   686. 

Ky. — Inatone  v.  Frankfort  Bridge 
Co..  2  Bibb  676,  5  AmD  638. 

Mass.— Athol  Music  Hall  Co.  v. 
Carey,  116  Mass.  471;  Worcester 
Turnp.  Corp.  v.  WUlard,  5  Mass.  80, 

4  AmD  39. 
Minn. — Walter  A.  Wood  Harvester 

Co.  v.  Bobbins.  66  Minn.  48,  67  NW 
317:  St.  Paul,  etc.,  R.  Co.  v.  Bob- 
bins.   23    Minn.    439. 

Miss. — Thlgpen  v.  Mississippi  Cent. 
R.   Co.,   82   Mlsrs.   847. 

N.  T. — Rlchmondville  Union  Sem- 
inary V.  McDonald,  34  N.  T.  379: 
Butfalo,  etc.,  R.  Co.  v.  Dudley,  14 
N.  T.  336;  Schenectady,  etc.,  Plank 
Road  Co.  V.   Thatcher,   11  N.  Y.   102. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
V.  Gammon,  5  Sneed  567;  Gleaves  v. 
Brick  Church  Turnp.  Co.,  1  Sneed 
491. 

Tex. — Cope  v.  Pltzer,  (CHv.  A.) 
166  SW  447,  452  [cit  Cyc]  (subscrip- 
tion for   Increase   of   capital   stock). 

W.  Va. — Clarksburg  Bd.  of  Trade 
Land  Co.  v.  Davis,  86  SB  929. 

33.  See  Union  Turnp.  Road  Co.  v. 
Jenkins.  1  Cal.  (N.  Y.)  381,  Col.  &  C. 
Cas.  264;  and  supra  i  787. 

84.     See  supra  I  777. 

35.  Ala. — Selma,  etc.,  R.  Co.  v. 
Tipton.  6  Ala.  787.  39  AmD  344. 

Conn. — Danbury.  etc.,  R.  Co.  v.  Wil- 
son,  22  Conn.  436. 

Iowa. — Fordyce  v.  Humphrey,  162 
Iowa  76,  131  NW  686;  Cedar  Rapids 
First  Nat.  Bank  v.  Harford  29  Iowa 
579. 

Ky. — Twin  Creek,  etc..  Tump.  Road 
Co.  V.  Lancaster,  79  Ky.  562-  Instone 
V.   Frankfort  Bridge  Co.   2  Bibb  576, 

5  AmD  638. 
La. — Cucullu  V.  Union  Ins.  Co.,  2 

Rob.  673. 


tual  promises — the  subseribei-  to  pay  the  amount 
of  his  subscription,  and  the  corporation  to  give  him 
the  rights  of  a  stockholder. *'  And  in  such  cases 
there  may  be  additional  consideration  in  the  cir- 
cumstances.'^ A  fortiori  there  is  a  consideration 
for  the  subscription  where  the  corporation  -has 
a.etually  issued  to  the  subscriber  a  certificate  of 
shares,  or  where  he  has  otherwise  actually  received 
the  benefits  of  membership  in  the  eoiporation.** 

Oonflider»tion  implied.  From  the  privileges  and 
advantages  flowing  to  the  subscriber  in  consequence 
of  his  subscription,  and  from  its  acceptance  by  the 
other  associates  or  by  the  c<Hporation,  the  law 
implies  a  comnderation  sufficient  to  support  the 
contract." 

[f  790]  e.  Subscription  Good  Oonsideration  for 
Other  T7ndertaldng8.  A '  subscription  for  stoek  of 
a  company,  being  a  legal  obligation  which  can  be 
enforced  by  action  and  by  forfeiture  for  nonpay- 
ment, is  therefore  a  g^d  consideration  for  a  mort- 
gage to  secure  the  payment  of  the  amount  sab- 
scribed.**  And  such  a  subscription  is  a  good  con- 
sideration for  a  promise  on  the  part  of  other 
persons  to  pay  money  toward  the  undertaking.*' 

[f  791]  f.  Snbseqnent  Failnie.  of  Ooiudderation. 
Of  course  a  failure  to  form  the  projected  company 
on  terms  named  in  the  subscription  paper,  or  in 
the  memorandum  to  whiish  it  refers,  will  constitute 
a  failure  of  consideration,  so  that  the  subscriber 
will  not  be  liable  on  his  subscription,**  and  may 
recover  back  money  which  he  has  paid;**  and  the 
same  must  be  true  where  the  enterprise  has  been 
wholly  abandoned  or  where  it  has  become  imprac- 
ticable.** And  a  refusal  or  failure  to  i^soe  the 
stock  subscribed  for  or  inability  to  issue  it,  will 

Me. — ^Kennebec,  etc.,  R.  Co.  ▼.  Pal- 
mer, 34  Me.  866;  Kennebec,  etc.  R. 
Co.  V.  Jarvls.  34  Me.  360. 

Mass. — ^Middlesex  ▼.  Davis.  8  Mete. 
188;  Chester  Glass  Co.  v.  Dewey,  16 
Mass.  94,  8  AmD  128. 

Miss. — Thlgpen  v.  Mississippi  Cent. 
R.  Co.,  32  Miss.  347;  Hayne  v.  Beau- 
champ,  13  Miss.  516. 

Mo. — Workman  v.  Campbell,  46  Mo. 
306. 

N.  Y.— Buffalo,  etc..  R.  Co.  v.  Olf- 
ford,  87  N.  Y.  294;  Lake  Ontario. 
etc..  R.  Co.  v.  Mason,  18  N.  Y.  461; 
BufFalo,  etc..  R.  Co.  v.  Dudley,  14 
N.  Y.  336;  Hamilton,  etc..  Plank  Road 
Oo.  V.  Rice,  7  Barb.  157;  Dutchess 
Cotton  Mfy.  v.  Davis,  14  Johns.  238, 
7  AmD  469;  Goshen,  etc..  Tump. 
Road  Co.  V.  Hurtln,  9  Johns.  217,  6 
AmD  278;  Union  Turnp.  Road  Co.  v. 
Jenkins,  1  Cal.  381.  Col.  &  C.  Cas.  264. 
See  also  Spear  v.  Crawford,  14  Wend. 
20,  28  AmD  613  (Joint  stoek  com- 
pany). 

Pa. — ^Welss  V.  Mauch  Chunk  Iron 
Co.,  68  Pa.  295:  Rhey  v.  Bbensburg, 
etc.,  Plank-Road  Co..  27  Pa.   261. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Gammon,   6  Sneed   667. 

Wis. — Gibbons  v.  Grlnsel,  79  "Wis. 
366.  48   NW  265. 

38.  Battershall  v.  Davis,  81  Bark 
(N.  Y.)   323. 

37.  Ashuelot  Boot,  etc,  Co.  v. 
Holt,  66  N.  H.  648. 

38.  See  infra  I  796. 

39.  Johnson  v.  Goslett,  3  C  B.  N. 
S.  669,  91  BCL  669,  140  Reprint  863. 
See  also  Wilson  v.  Church,  13  Ch.  D. 
1  [afl  sub  nom  National  Bolivian 
Nav.  Co.  v.  Wilson,  6  App.  Cas.  176]. 

40.  Lindley  Comp.  L.  (6th  ed)  pp 
29,  80;  Bullion  Mln.  Co.  v.  Cart- 
wright,  10  Ont.  L.  488,  6  OntWR  606. 
6  OntWR  622. 

[a]  BvlAMtM  beUl  fnwiUnl— t  to 
■how  f  aavx*  of  oonaMeratloa.  Clark 
V.  McManus,  106  Minn.  Ill,  117  NW 
476  (where  plaintlS  paid  cash  for 
the    right    to    certain    shares    In    a 


For  lata*  ■—— ,  aavMoiHMBta  and  skaacsa  In  the  law  ■••  ounralatlva  AaiMtatloBa,  same  title,  pag«  and  note  number. 
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constitute  a  failure  of  consideration.**  Bat  where 
payment  for  the  shares  has  been  secured  by  a  mort- 
gage, the  neglect  or  omission  of  the  company  to 
issue  to  the  mortgagor  scrip  for  his  shares  before 
payment  will  not  amount  to  a  failure  of  the  con- 
sideration, espeeiaUy  where  it  appears  that  by  so 
doing  the  officers  of  the  company  will  make  theip- 
selves  personally  liable  to  the  creditors  of  the  com- 
pany. Moreover,  such  a  consideration  does  not 
fail  in  the  theory  of  the  law,  because  of  the  failure 
of  the  corporation,  at  the  time  when  the  action  is 
broug'ht  to  enforce  the  contract,  to  construct  their 
works  in  accordance  with  the  declarations  of  the 
promoters  of  the  corporation,  on  the  faith  of  which 
the  promise  of  the  subscriber  was  made,  since  the 
very  object  of  the  subscription  is  to  assist  in  afford- 
ing the  means  to  eonstmct  their  works.  The  agree- 
ment to  construct  remains  a  sufficient  consideration 
for  the  subscription.^  Failure  of  consideration 
cannot  be  predicated  on  the  fact  that  the  opera- 
tions of  the  company  have  become  unprofitable  with 
resulting  loss  to  the  subscribers.**  Nor,  as  a  rule, 
can  a  prior  or  contemporaneous  unperformed  parol 
agreement  be  set  up  as  a  defense  under  a  plea  of 
failure  of  consideration;  for  while  it  is  competent 
to  show  by  extrinsic  evidence  the  absence,  failure, 
or  illegality  of  a  contract  in  writing,  or  that  the 
consideration  is  greater  or  less  |;ban  that  specified, 
it  is  not  competent  to  show  a  oonsideration  adverse 
to  the  one  expressed  on  the  face  of  the  instru- 
ment.** A  representation,  to  sustain  the  defense 
of  failure  of  consideration,  must  not  relate  to  the 
subscriber's  collateral  or  incidental  advantage,  such 
as  the  building  of  a  railroad  through  his  property.** 
Nor  will  such  a  contract  be  rescinded,  when  ob- 
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tained  in  good  faith,  from  the  mere  fa«t  that  it 
turns  out  to  be  less  valuable  for  the  reason  that 
certain  things,  not  conditions  precedent,  have  not 
been  done  as  represented.*^ 

[$  792]  g.  Where  Company  and  Not  Sabscriber 
Gets  Sluures.  One  court  has  rendered  a  decision 
which  is  tantamount  to  holding  that,  where  a  sub- 
scriber g[ets  no  direct  personal  benefit  from  his 
subscription — more  brieny,  where  he  does  not  get 
the  shares — there  is  no  consideration  for  the  prom- 
ise, as  where  the  subscription  contract,  not  under 
seal,  of  a  mining  company  was  conditioned  that 
two  thousand  of  the  capital  shares  should  be  paid 
to  trustees,  to  be  by  them  held  for  the  benefit  and 
subject  to  the  direction  of  the  company.  Here  it 
was  held  that  the  trustees  being  pro  hac  vice  the 
servants  of  the  company,  and  their  possession  its 
possession,  the  consideration  was  too  shadowy  to 
support  a  contract.*' 

[\  793]  5.  Illegal  and  intra  Vires  Contracts. 
Illegality  and  want  of  power  to  contract  on  the 
part  of  the  corporation  have  the  same  effect  as  in 
the  case  of  other  contracts*^  upon  contracts  of  sub- 
scription to,  or  for  the  purchase  of,  the  stock  of-a 
corporation,  and  as  a  general  rule  such  contracts, 
if  illegal  or  ultra  vires,  are  void  and  not  enforce- 
able by  or  against  either  party.'"  Such  a  contract 
may  be  illegal  or  ultra  vires  and  unenforceable 
beeause  it  is  in  violati<Hi  of  a  statute  regfulating 
the  issue  of  stock  or  the  consideration  to  be  re- 
eeived  by  the  corporation  therefor:"  because  it 
contemplates  or  involves  a  fraud  upon  other  stock- 
holders or  creditors;"  because  it  involves  an  issue 
of  stock  in  fraud  of  another  corporation  and  use 
of  a  portion  as  a  corruption  fund;"*  because  it 


mining  company  to  be  organlced  to 
receive  a  certain  option,  on  which 
the  first  payment  only  had  been 
made,  and  to  develop  the  property 
on  an  unfavorable  report  of  .mining 
experts,  the  venture  was  abandoned 
when  the  option  expired,  and  plain- 
tiff souffht  to  recover  the  cash  paid, 
and  it  was  held  that  the  evidence 
did  not  show  failure  of  considera- 
tion). 

41.  Leleh  v.  Chattanooga,  etc,  R. 
Co..  104  Oa.  13,  30  SB  881:  McCord 
V.  Ohio,  etc.,  R.  Co.,  13  ind.  220; 
Knoxville^  etc.,  R.  Co.  v.  Knoxvtlle, 
98  Tenn.  1,  87  SW  888;  Ferrell  v. 
Hllllcan.  (Tex.  Civ.  A.)  156  SW  230, 
232   [clt  CycJ. 

4a.  Battershall  v.  Davis,  81  Barb. 
(N.  T.)  328. 

43:  Cedar  Rapids'  First  Nat.  Bank 
V.  Harford,  2»  Iowa  679. 

44.  Hill  V.  Dillon,  17<  Mo.  A.  192, 
161   SW  881. 

45.  Oelpcke  v.  Blake.  19  Iowa  868. 
And  see  infra  {{  837,  852. 

4e>  Parker  v.  Thomas,  19  Ind.  213, 
81  AmD  386;  Brownlee  v.  Ohio,  etc., 
R.  Co.,  IS  Ind.  68;  Bish  v.  Bradford, 
17  Ind.  490. 

47.  Penobscot  R.  Co.  ▼.  Dummer, 
40  He.  172,  63  AmD  654. 

[al  VnuUL— This  principle  may 
not  apply,  however,  where  there  have 
been  fraudulent  representations  as  to 
any  part  of  tliat  which  induced  the 
subscriber  to  enter  into  the  contract. 
Water  Valley  Mfg.  Co.  v.  Seaman, 
68  Miss.  656  (per  Chalmers,  J.)  See 
infra  |  863  et  seq. 

48.  New  York,  etc.,  Ckild  Mln.  Co. 
T.  Martin,  18  Minn.  417. 

49.  xHaml  ooBtraets  (eaMsUy  see 
Contracts  j  339  et  seq. 

ntra  TiTM  ooatzaota  gtamnUr  see 
Infra  XIV,  A. 

50.  V.  8. — Le  Wame  v.  Meyer.  38 
Fed.  191;  New  Castle  Northern  R. 
Co.  V,  Simpson,  21  Fed.  638. 

Ala. — Smith  V.  Alabama  Fruit 
Growlnr,  etc.,  Assoc,  123  Ala.  938, 
26  S  232;  Williams  v,  Evans,  87  Ala. 
T26,   6   S   702,.  6   LRA   218;   Knox   v. 


Childersburg  Land  Co.,  .86  Ala.  180, 
6  S  578. 

Ark. — Clemshtre  v.  Boone  County 
Bank.  63  Ark.  512,  14  SW  901, 

Ga. — Cox  v.  Hardee,  135  Ga.  80,  68 
SB  932. 

Ind. — Marlon  Trust  Co.  v.  Bennett, 
169  Ind.  346,  82  NB  782,  124  AmSR 
228. 

Md. — Trent  Import  Co,  v.  Wheel- 
wright. 118  Md.  249.  84  A  643. 

NT  J. — Park  Heights,  etc.,  Bridge 
Co.  V.  Brooks,  etc.,  Corp.,  (Sup.)  94 
A  83. 

N.  T. — Gtoneral  Electric  Co.  v. 
Wightman,  3  App.  Div.  118,  39  NTS 
420. 

R.  I. — Anthony  v.  Household  Sew- 
ing Mach.  Co.,  16  R.  I.  571,  18  A  166, 

5  LRA  575. 

Tex. — ^Kampman  v.  Tarver,  87  Tex. 
491,  29  SW  768. 

[aT  Wlier*  aa  lll«<ral  eoatnuit  or 
transaotloii  Is  only  partially  p«r> 
forqud,  there  is  a  locus  pcenltentiae, 
and  either  party  may  rescind  the 
contract.  Knowlton  v.  Congress,  etc., 
Cto.,  14  F.  Caa.  No.  7,903,  14  Blatohf. 
364  (holding  that  a  stockholder  of 
a  corporation  may  recover  back  pay- 
ments tqade  on  Increased  stock  ille- 
gally Issued,  where  the  project  to 
increase  the  stock  was  abandoned 
before  any  scrip  was  issued  for  the 
increased  stock,  although  he  partici- 
pated In  the  proceedings  to  Increase 
the  stock,  since  one  may  recover  as 
for  money  had  and  received  for  pay- 
ments made  on  an  illegal  contract, 
although  the  parties  are  in  pud 
delicto,  where  the  illegality  i«  la  the 
contract  Itself,  and  the  contract  is 
not  executed). 

Aneemeat  by  ooxporatioa  to  z*. 
pnrduuM  atook  see  infra  i  882. 

Bl.  U.  3. — New  Castle  Northern 
R.  Co.  v.  Simpson,  21  Fed.  583. 

Ala. — Smith  v.  Alabama  Fruit 
Growing,  etc.,  Assoc,  123  Ala.  538, 
28  S  232;  Alabama  Nat.  Bank  v. 
Halsey,  109  Ala.  196,  19  S  622;  Wil- 
Uams  v.  Evans,  87  Ala,  726,  6  8  702, 

6  LRA    218;    Knox    v.    Chil^ersburr 


Land  Co,,  86  Ala.  180,  6  S  678. 

Cal.— Jeffenwn  v.  Hewitt  108  Cal. 
624.  37  F  688. 

Md. — Trent  Import  Co.  v.  Wheel- 
wright, 118  Md.  249,  84  A  648:  Miller 
V.  Cosmic .  Cement,  etc,  Co.,  109  Md. 
11,  71  A  91. 

.  .Minn.— Rogers  v.  Gross,  67  Minn. 
224.  69  NW  894. 

Mo. — Garrett  v.  Kansas  City  Coal 
Min.  Co..  113  Mo,  330,  20  SW  965, 
36  AmSR  713. 

N.  J.— Morton  v.  Tlmken,  48  N.  J. 
L.  87,  2  A  783. 

N.  T.— Kraft  y.  GrlfTon  Co..  82  App. 
Div.  29,  81  NTS  438;  General  EHeo- 
tric  Co.  y.  Wightman,  3  App.  Div. 
118.  39  NTS  420;  Zelaya  Mln.  0>.  v. 
Meyer,  8  NTS  487. 

Pa;— Gearhart    v.    Standard    Steel 
Car  Co.,  223  Pa.  385,  72  A  699. 
,  S.    D.— Rogers    v.    Gladiator    Gold 
Min.,  etc,  Co.,  21  S.  D.  412,  118  NW 
86. 

Tenn. — ^Morrow  v.  Nashville  Iron. 
etc.,  Co..  87  Tenn.  262,  10  SW  496,  10 
AmSR  658,  3  LRA  37, 

Wis. — Clarke  v.  Lincoln  Lumber 
Co.,  69  Wis.  665,  18  NW  492. 

See  also  supra  {}  517  et  seq,  608. 

[a]  A,  stock  miMOTlptioa  la  oot 
iBVMlid  because  of  the  payment  of, 
or  agreement  to  pay.  a  bonus  of 
stock,  not  by  the  corporation,  but  by 
a  person  to  whom  It  had  lawfully 
been  Issued  in  payment  of  a  patent 
right  assigned  to  the  corporation. 
Maries  Carved  Moulding  Co.  v.  Stulb, 
215  Pa.  91,  64  A  431. 

[b]  Sabaortottona  at  ■■  iffsinliiiii 
Stock  subscriptions  are  not  ultra 
vires  or  Illegal  because  made  at  a 
premium  above  the  par  value  of  the 
stock.  Orone  v.  Economic  L.  Ins.  (jo., 
(Del.)  80  A  809. 

Unantlioxlsad  pr^ferrad  stock  see 
supra  i  572. 

Vonpaymamt  of  deporit  or  paroaat- 
f  •■  laqulzed  by  statvto  see  infra 
I    814. 

5X  See  supra  {I  622  et  seq,  C88. 
608. 

as.    Tobey  v.  Robinson,  99  111.  221. 
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inTolves  an  issue  of  stock  in  excess  of  the  amount 
of  the  authorized  capital  stock  of  the  corporation;^ 
because  the  corporation  is  or^nized  for  a  purpose 
-which  is  prohibited  by  common  law  or  statute  or 
is  contrary  to  public  policy ;''  or  because  the  sub- 
scription is  by  another  corporation  contrary  to  the 
statutes  or  legislative  policy  of  the  state  in  which 
the  corporation  is  created  and  the  subscription  is 
sought  to  be  enforced,"  even  though  made  in  an- 
other state  in  which  such  a  subscription  is  enforce- 
able." In  some  jurisdictions,  where  actual  bona 
fide  subscriptions  to  the  original  capital  stock  of  a 
corporation  are  required,  a  mere  promise  to  snb- 
sciibe  is  invalid."*  But  a  subscriber  for  stock  will 
not  be  permitted  to  escape  liability  to  creditors  of 
the  corporation  after  its  insolvency  on  the  ground 
of  mere  illegality  in  the  purpose  of  the  corpora- 
tion or  in  the  issue  of  the  stock."*  It  is  otheirwise, 
however,  if  the  issue  of  the  stock  is  not  merely 
illegal,  but  wholly  ultra  vires'  and*  void.*" 

Where  a  foreign  corporation  sues  on  a  stock  sub- 
scription contract  calling  for  the  issuance  of  its 
stock  in  violation  of  the  law  of  its  domicile,  the  ille- 
gality of  the  contract  is  available  as  a  defense.*^ 

Separable  provisions.  Contracts  for  the  sale  of 
stock  are  nof  ultra  vires  because  of  separable  ultra 
vires  provisions  which  may  be  and  are  waived."' 

[f  794]  6.  Subscriptions  In  Excess  of  Anfhorind 
Oapital  Stock.     Subscriptions  for  shares  of  stock 


•4.  See  inpra  ti  647,  648;  Infra 
I  794. 

sa.  !■«  Weme  v.  Meyer,  tS  Fed. 
ISl;  Clemshlre  v.  Boone  County 
Bank,  6S  Ark.  612,  14  SW  901.  See 
also  supra  I  119. 

[a]  ZUaattattoas^— (1)  Corporation 
organised  to  carry  on  a  telephone 
business  by  Infringement  of  patents 
of  others.  Clemshlre  v.  Boone 
County  Bank,  6S  Ark.  612.  14  SW  901. 
(2)  Corporation  clearly  for  the  UleKal 
purpose  of  a  monopoly  and  combina- 
tion in  restraint  of  trade.  U.  S. 
Vinegar  Co.  v.  Foehrenbach,  14S  N.  T. 
58.  42  NB  403  [aff  74  Hun  436,  26 
NTS  632];  U.  S.  Vinegar  Co.  v. 
Schlegel,  148  N.  T.  687,  38  NB  729 
[aif  67  Hun  366,  22  NTS  407].  (3) 
Corporation  formed  to  conduct  a  lot- 
tery In  violation  of  law.  Le  Wame 
T.  Meyer,  88  Fed.  191. 

[b]  XIls«aUty  not  aliowa^ — But, 
although  it  Is  a  good  defense  to  an 
action  on  a  stock  subscription  that 
the  corporation  was  organised  for 
illegal  purposes,  expressed  in  the 
certificate  of  Incorporation,  It  has 
been  held  that  such  defense  Is  not 
made  out  by  proof  that  the  illegal 
purpose  was  indicated  by  the  proij- 
pectus  issued  by  the  promoters, 
blank  form  of  contract  to  be  used, 
and  other  acts  before  the  corpora- 
tion was  created,  where  the  illegal 
purpose  does  not  necessarily  appear 
on  the  face  of  the  organization,  and. 
that,  even  If  the  company  afterward 
enters  into  illegal  projects,  such  as 
illegal  combinations  in  restraint  of 
trade,  such  misconduct  will  have  to 
be  corrected  In  some  other  way  than 
in  a  suit  against  a  subscriber  to  re- 
cover his  subscription.  U.  S.  Vinegar 
Co.  V.  Foehrenbach,  148  N.  T.  58.  42 
NB  403  [aft  74  Hun  435,  26  NTS 
632];  U.  S.  Vinegar  Co.  v.  Schlegel, 
J43  U.  Y.  637,  38  NE  729  [alt  67  Hun 
366.  22  NTS  407]. 

S6.  Park  Heights,  etc.,  Bridge  Co. 
V.  Brooks,  etc.,  Corp.,  (N.  J.  Sup.)  94 
A  »S.     Compare  supra  li  81,  768. 

67.  Park  Heights,  etc..  Bridge  Co. 
V.  Brooks  etc,  Corp.,  (N.  J.  Sup.)  84 
A  88.     See  generally  supra  i  768. 

58.  General  Electric  Co.  v.  Wight- 
wan,  8  App.  Dlv.  118,  89  NTS  420: 
ITarriman  Nat.  Bank  v.  Palmer.  93 
Misc.   431,    168   NTS   111. 

B9.  Augir  v.  Ryan,  63  Minn.  873, 
65    NW    640;    Cardwell    v.    Kelly,    96 


V^  670,  28  SB  968,  40  LRA  240. 

eo.  Marion  Trust  Co.  v.  Bennett, 
169  Ind.  846,  82  NB  782,  124  AmSR 
228;  Kampman  v.  Tarrer,  87  Tex.  491, 
29   SW   768. 

Sl.  Trent  Import  Co.  ▼.  Wheel- 
wright, 118  Md.   249,  84  A  648. 

eo.  Wallace  First  Nat.  Bank  ▼. 
Callahan  Min.  Co.,  28  Ida.  627,  166  P 
673. 

es.  V.  S.— ScoTlU  V.  Thayer,  106 
U.  S.  143,  26  L.  ed.  968;  Ross-Meehan 
Brake-Shoe  Fdy.  Co.  v.  Southern  Mal- 
leable Iron  Co.,  72  Fed.  967  [rev  on 
other  grounds  79  Fed.  10,  24  CCA  426, 
88  L.RA  616]. 

Ala. — Grangers'  L.,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.  326. 

CaI.—aia.Y  V.  Bills,  164  Cal..  481. 
129  P  791. 

Ga, — Cox  V.  Hardee,  186  Oa.  80, 
68  SB  932;  Clark  v.  Turner,  73  Ga.  1. 

Ind. — Marlon  Trust  Co.  v.  Bennett, 
169  Ind.  346.  82  NE  782,  124  AmSR 
228;  McCord  v.  Ohio,  etc.,  R.  Co.,  13 
Ind.  220. 

Md. — Oler  V.  Baltimore,  etc.,  R. 
Co.,  41  Md.  683. 

Moss. — Agricultural  Branch  R.  Co. 
V.  Winchester,  13  Allen  29  (recognis- 
ing the  rule,  but  holding,  on  a  con- 
struction of  the  statutes,  that  there 
was   not  an  oversubscription). 

N.  T.— Burrows  v.  Smith,  10  N.  T. 
560,  Sold.  115;  LAthrop  v.  Kneeland, 
46  Barb.  432. 

"Tenn. — Cartwright  v.  Dickinson,  88 
Tenn.  476,  12  SW  1080,  17  AmSR 
910.  7  LRA  706. 

Tex. — Kampman  v.  Tarver,  87  Tox. 
491,  29  SW  788. 

E!ng. — In  re  London,  etc.,  Ina  Corp., 
li.  R.  4  Ch.  682;  In  re  Tal  y  Drws 
Slate  Co..  1  Ch.  D.  247. 

Can. — Smith  v.  Gow-Qanda  Minea 
Ltd.,  44  Can.  S.  C.  621;  Page  v.  Aus- 
tin,  10  Can.   S.  C.  132. 

See  also  supra  {{  647,  743. 

[a]  Told  aot  antlioTUla^  laoTMM* 
of  nook,— Where  a  special  act  au- 
thorizing an  insurance  corroration 
to  Increase  its  capital  stock  is  void, 
the  contract  of  a  subscriber  to  such 
stock  is  without  consideration  and 
unenforceable  either  by  the  corpora- 
tion or  by  its  receiver.  Marlon  Trust 
Co.  V.  Bennett,  169  Ind.  846,  82  NB 
782,  124  AmSR  228. 

[b]  Told  ■ataerlptloa  sot  ooaated. 
—But  under  a  statute  providing  that 
corporations  shall  not  issue  stock  ex- 


which  the  corporation  has  no  power  to  issue  at  all, 
aa  in  the  case  of  a  contract  calling  for  an  issue  of 
stock  in  excess  of  the  authorized  capital  stock,  or 
for  an  unauthorized  or  ill^al  increase  of  capital 
stock,  are  void  on  the  ground  both  of  iU^;ality  and 
of  want  of  consideration.**  Even  though  the  presi- 
dent and  directors  may  have  power  to  authorize  an 
additional  issue,  yet,  until  they  exercise  this  power, 
any  issue  after  the  original  limit  has  been  filled 
will  be  void,  and  a  subscription  therefor  unenforce- 
able.** This  rule  can  have  no  application,  however, 
where  subscriptions  are  made  in  contemplation  of 
an  acceptance  and  an  allotment  and  apportionment 
of  shares  among  the  subscribers  to  the  extent  of  the 
authorized  capital  stock,  either  by  commissioners 
appointed  under  the  statute  or  by  the  directors  of 
the  corporation,  as  tl;e  case  may  be;*"  but  in  such 
ease  there  must  be  an  allotment  or  apportionment 
before  a  contract  can  result,"  and  after  the  allot- 
ment or  apportionment  has  been  made  to  the  fall 
extent  of  the  authorized  capital  stock,  no  contract 
can  result  from  an  acceptance  of  further  subscrip- 
tions.*' 

[i  795]  7.  Onation  and  Oifuisatioii  of  Corpo- 
ration. Of  course  payment  of  subscriptions  to 
stock  need  not  be  made  until  after  the  charter  has 
been  issued  or.  final  certificate  of  incorporation 
filed,  for  until  then  there  is  no  contract,**  and  there 
is  no  legal  entity  to  receive  payment**    Forther- 

cept  to  bona  flde  subacribera,  and  a 
statute  requiring  corporate  stock  to 
be  subscribed  for,  a  promoter's  sub- 
scrlrtlon  for  the  entire  stock  merely 
as  a  subterfuge  to  comply  with  the 
law,  without  issuance  to  him  or  In- 
tent that  he  should  pay  therefor,  la 
not  a  valid,  original  subscription 
necessary  to  a  regular  incorporation, 
and  therefore  subsequent  isaua  of 
stock  to  others  is  not  an  overissue. 
Gordon  v.  Cummlngs,  78  Wash.  616, 
189  P  489. 

e*.  McCord  V.  Ohio.  etc„  R.  Co.,  l< 
Ind.  220. 

SB.  Shlck  V.  Cltlaens'  Enteiprtse 
Co..  16  Ind.  A.  829,  44  NB  48,  57 
AmSR  280:  Bristol  Creamery  Co.  ▼. 
TiUon,  70  N.  H.  239,  47  A  691;  Buf- 
falo, etc.,  R.  Co,  v.  Dudley  14  N.  T. 
836;  Burrows  v.  Smith,  10  N.  T.  560; 
Crocker  v.  Crane,  21  Wend  (N.  T.) 
211,  34  AmD  228.     See  Infra  i  831. 

[a]  It  ia  no  defease  (1)  to  an  ac- 
tion by  a  corporation  on ,  a  prelimi- 
nary subscription  to  its  carltal  stock 
that  thf  promoters  secured  subscrip- 
tions beyond  the  prescribed  amount, 
in  the  absence  of  any  averment  that 
the  alleged  excess  entered  Into  the 
capital  stock  after  the  incorporation, 
or  that  defendant's  subscription  was 
a  part  of  such  excess.  Shick  v.  Citi- 
zens' Enterrrlse  Co.,  16  Ind.  A.  829, 
44  NB  48,  57  AmSR  230.  (2)  In  an 
action  by  a  corporation  to  recover  a 
subscription  to  its  stock,  the  fact  of 
its  having  taken  subscriptions  in 
addition  to  its  authorised  stock -does 
not  of  itself  bar  Its  right  to  recover. 
If  it  has  retained  a  sumoient  amount 
of  Its  authorised  stock,  whtoh  It  la 
ready'  and  able  to  issue  to  the  sub- 
scriber to  such  stock  when  he  per- 
forms his  part  of  the  contract,  it 
may  recover  against  him.  But  there 
can  be  no  recovery  against  a  sub- 
scriber to  the  additional  unauthorised 
stock.  Oler  ▼.  Baltimore,  etc,  R. 
Co.,  41  Md.  688, 

6SL  Cox  V.  Hardee,  136  Oa.  80,  68 
SB  932;  Bristol  Creamery  Co.  v.  Til- 
ton,  70  N.  H.  289,  .47  A  691;  Burrows 
v.  Smith,  10  N.  T.  550.  And  see  Infra 
i  831. 

87.  Burrows  v.  Smith,  10  N.  T. 
660,  Seld,  116.  See  cases  supra 
note  63. 

88.  See  supra  |  766  et  seq. 
as.     Foster  V.  Staar,  148  III.  A.  486. 


For  lata* 


OarelapmaBta  and  ebaacaa  In  the  law  see  cumulatiT*  Annotations,  same  title,  page  and  note  number. 
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more,  when  a  subscription  is  made  to  the  capital 
stock  of  a  corporation  to  be  subsequently  formed 
there  is  often  an  expressed  condition  precedent  to 
liability  on  the  subscription  that  the  -  corporation 
contemplated  by  the  subscription  ahaU  be  legally 
created,  and  even  when  not  so  expressed  such  a  con- 
dition is  implied,  so  that  until  a  de  jure  corpora- 
tion is  formed  the  subscriber  is  not  liable,^"  unless 


he  -waives  defects  in  the  formation  of  the  corpora- 
tion or  so  conducts  himself  as  to  be  estopped  to 
deny  its  corporate  existence;'*  and  to  render  the 
subscriber  liable  it  is  necessary,  in  the  absence  of 
estoppel,  that  the  corporation  formed  shall  be, 
with  respect  to  its  character,  powers,  and  other- 
wise, the  identical  corporation  contemplated  by  the 
subscription,''  and  that  it  shall  be  formed  within 


TO.  Ala. — Sohloss  v.  Montgomery 
Trade  Co..  87  Ala.  414.  8  S  380.  IS 
AmSR  51;  Carlisle  T.  Cahawba,  etc., 
R.  Co,  4  Ala.  70. 

Cal. — California  Sugar  Ittg.  Co.  v. 
Sehafer,  67  Cal.  SO  6;  Hanford  Mer- 
cantile Store  V.  Sowl-veere,  11  Cal. 
A.  261,    104   P  708. 

6a. — ^Winkle  v.  Avary,  12  Ga.  A. 
148,  76  SB  1019^  Blng  T.  Kingston 
Bank.  &  Ga.  A.  578,   88  SE  662. 

111. — Henry  v.  Centralis,  etc.,  R. 
Co.,  121  111.  264,  12  NE  744;  Hudson 
T.  Green  Hill  Seminary  Corp.,  US 
IlL  618. 

Ind. — Williams  v.  Citisens'  Enter- 
rrise  Co.,  163  Ind.  4«6,  66  NE  426; 
Coppa«re  v.  Hutton,  124  Ind.  401,  24 
NE  112.  7  LJIA  681;  Rlkhoff  v. 
Brawn's  Rotary  Shuttle  Sewing 
Macb.  Co.,  68  Ind.  388;  Reed  v.  Rich- 
mond St.  R.  Co.,  50  Ind.  342,  83  Ind. 
};  Nelson  v.  Blakey,  47  Ind.  38.  64 
Ind.  29;  Indianapolis  Furnace,  etc., 
Co.  V.  Herkimer,  46  Ind.  142;  Wert 
V.  Crawfordsville.  eta,  Turnp.  Co.,  19 
Ind.  242;  Williams  v.  Franklin  Tp. 
Academical  Assoc.  26  Ind.  310;  Wil- 
liams V.  Citizens'  Enterprise  Co.,  25 
Ind.  A.  861.  57  NE  681. 

La. — Marinont  v.  SChlro,  7  t>a.  A. 
(Orleans)   97. 

He. — Richmond  Factory  Assoc,  t. 
Clarke.  61  Me.  361.    ' 

Md. — Cleaveland  y.  HuIIin,  96  Md. 
598,  54  A  666. 

Mass. — ^Electric  Welding  C6.  v. 
Prince.  195  Mass.  242,  81  NE  306. 

Minn. — Hause  v.  Mannhelmer,  67 
Minn.  194,  69  NW  810. 

Miss. — Wright  V.  MerchantSk  etc.. 
Packet  Co.,  104  Miss.  607,  61  S  650, 
AnnCa8l916C  1111. 

Mo. — Metropolitan  Lead,  etc..  Min. 
Co.  V.  W^ebster,  193  Mo.  861,  92  SW 
79- 

Nebr. — Caprs  v.  Hastings  Pros- 
pecting Co..  40  Nebr.  470,  68  NW  966, 
42  AmSR  677,  24  LRA  259. 

N.  Y. — Cayuga  Lake  R.  Co.  v.  Kyle. 
64  N.  Y.  185;  Dorris  v.  Sweeney,  60 
N.  T.  463;  Buffalo,  etc.,  R.  Co.  v. 
Hatch,  20  N.  Y.  157;  Burt  v.  Farrar, 
24  Barb.  518;  Crocker  v.  Crane.  21 
Wend.  211,  34  AmD  228. 

Pa. — Tonge  v.  Item  Pub.  Co..  244 
Pa.  417,  91  A  229;  Keating  Land  Co. 
V.  Wettengell,  30  PlttsbLegLJNS  78. 

Tex. — Commonwealth  Bonding,  etc. 
Ins.  Co.  V.  Meeks,  (Civ.  A.)  187  SW 
681;  McCord  v.  Southwestern  Sun- 
dries Co..   (Civ.  A.)  158  SW  228. 

W.  Va. — Clarksburg  Bd.  of  Trade 
Land  Cti.  v.  Davis,  86  SE  929;  Green- 
brier Industrial  Exposition  v.  Rodes, 
31  W.  Va.   738,   17   SE  806. 

Ont. — In  re  Carpenter,  -36  Ont.  L. 
«26,  29  DomLR  688,  9  OntWN  447. 

Que. — Caxelals  v.  Picotte,  18  Que. 
Super.  638. 

See  also  supra  It  220,  237.  264. 

"The  articles  of  association  signed 
by  the  defendant,  including  his  sub- 
scription for  stock,  were  very  clearly 
mere  preliminary  articles,  contem- 
rlatlng  a  future  perfection  of  the 
organization  as  a  corporation.  The 
defendant's  contract  did  not  purport 
to  be  with  an  existing  corporation, 
but  with  one  to  be  brought  Into  ex- 
istence in  the  future.  .  .  .  That 
contract  was,  in  legal  efCect,  that  the 
defendant  would  take  and  pay  for  the 
stock  subscribed  for.  In  case  the  or- 
^Ization  should  be  perfected  and 
the  corporation  brought  Into  legal 
existence,  and  not  otherwise."  In- 
dianapolis Furnace,'  etc.,  Co.  v.  Her- 
kimer, 46  Ind.  142,  145. 

[a]   VairinsB*  of  Ttoaas  tax^— Under 
*■  statute    requiring  corporations   to  j 
pay  a  bonus  tax  and  providing  that 
no  company  which  shall  be  incorpo-  I 


rated  shall  have  or  exercise  any  cor- 
porate powers  until  said  bonus  baa 
been  paid,  a  corroratlon  which  has 
not  paid  such  tax  has  no  legal  exist- 
ence or  power  to  accept  an  ofFer  to 
subscribe  to  its  stock  and  an  offer 
made  and  accepted  under  such  condi- 
tions is  not  binding  on  the  sub- 
scriber; nor  does  a  subsequent  pay- 
ment of  the  tax  make  it  binding. 
Cleaveland  v.  Mullln,  96  Md.  598,  54 
A  666. 

[b]  Wlian  ml*  not  appUoable<— 
The  rule  that,  in  a  suit  by  a  corrora- 
tlon to  recover  a  stock  subscription, 
a  oorporatlon.  de  Jure  must  be 
shown,  does  not  apply  to  a.  suit  on  a 
promise  to  pay  money  to  a  corpora- 
tion not  issuing  stock,  the  true  con- 
sideration of  which  is  that  the  cor- 
poration has  incurred  expense  on  the 
faith  of  the  subscription.  Hudson  v. 
Green  Hill  Seminary  Corp.,  113  111. 
618. 

Ec]  TimnatOTtal  dsfeots^— rOf  course 
defects  which  are  of  such  ^  a  charac- 
ter that  they  do  not  prevent  the  cor- 
poration from  having  a  de  Jure  exist- 
ence, or  which  are  cured  and  thereby 
rendered  immaterial  by  statute  or  by 
legislative  recognition  of  the  corpo- 
ration, will  not  relieve  subscribers 
from  liability.  Cayuga  Lake  R.  Co. 
v.  Kyle,  5  Thomps.  &  C.  (N.  Y.t  659 
[afl-  64  N.  Y.  185]. 

[d]  By  wlioBi  oxsaBlsed. — Where 
parties  subscribe  for  stock  in  a  cor- 

f  oration  to  be  thereafter  organised, 
t  is  not  essential  that  the  corpora- 
tion shall  be  organized  by  the  parties 
to  the  agreement  or  their  representa- 
tives unless  it  is  so  provided  in  the 
subscription.  Avon  Springs  Sanita- 
rium Co.  V.  Weed,  119  App.  Dlv.  660, 
104  NYS  58  [rev  on  other  grounds 
189  N.  Y.  567  mem.  82  NE  1123  mem]. 

71.  Bstoppel  1w  holdlaf  ont  as  flx- 
tag  Uabilltjr  on.  sabseilpttoa  KMMnUy 
see  stipra   i   260. 

7a.  Ark. — El  Dorado  Fanners' 
Union  Warehouse  Co.  v.  Eubanks,  94 
Ark.  354,   128  SW  1075. 

Cal. — Mahan  v.  Wood,  44  Cal.  462; 
Hanford  Mercantile  Store  v.  Sowl- 
veere,    11  Cal.  A.  261.   104  P  708. 

Ga. — Midland  CMty  Hotel  Co.  v.  Al- 
exander, 14  Ga.  A.  8,  80  SE  24;  Mid- 
land City  Hotel  Co.  v.  (Jlbson,  11  Ga, 
A.   829,  76   SE  600. 

Ky. — Owensboro  Seating,  etc.,  Co. 
v.  Miller,  130  Ky.  310.  113  SW  423; 
Glover  v.  Myer,  10  Ky.  Op.  940. 

Me. — Richmond  Factory  Assoc,  v., 
Clarke.  61  Me.  361. 

Mass. — Electric  Welding  Co.  ▼. 
Prince,.  195  Mass.  242,  81  NE  306; 
Craig  Silver  Co.  v.  Smith,  163  Mass. 
262,  39  NE  1116. 

N.  Y. — Woods  Motor  Vehicle  Co.  v. 
Brady,  181  N.  Y.  146,  73  NE  674  [rev 
90  App.  Dlv.  610,  85  NYS  1151];  Dor- 
ris V.  Sweeney,  60  N.  Y.  463;  Stem 
v.  McKee.  70  App.  Div.  142.  76  NYS 
1'67. 

Oh. — Gtnter  v.  Blatn,  21  Oh.  Cir. 
Ct  N.  S.  366,  2  Oh.  A.  482. 

Pa. — Bucher  v.  Dillsburg,  etc.,  B. 
Co.,   76  Pa.  306. 

Tenn. — Newport  Cotton  Mill  Co.  v. 
Mlms,  103  Tenn.  465,  63  SW  736. 

Tex. — Commonwealth  Bonding,  etc.. 
Ins.  Co.  y.  Meeks.  (Civ.  A.)  187  SW 
681;  Bohn  v.  Burton-Lingo  Co.,  (Civ. 
A.)  175  SW  173;  Comanche  Cotton 
Oil  Co.  V.  Browne,  (Civ.  A.)  90  SW 
628  [rev  oa  other  grounds  99  7ez. 
860,  92  SW  460]. 

Va. — Norwich  Lock  Mfg.  Co.  v. 
Hockaday,  89  Va.  667.  16  SE  877. 

W.  Va.— rClarksburg  Bd.  of  Trade 
Land  Co.  v.  Davis,  86  SE  929:  West 
End  Real  Est.  Co.  v,  Nash.  61  W.  Va. 


341,  41  SE  182;  Greenbrier  Industrial 
Ebcposltlon  V.  Rodes,  37  W.  Va.  738. 
17  SE  806. 

Eng. — ^Downes  v.  Ship,  L.  R.  3  H. 
L.  343;  Oakes  v.  Turquand,  L.  R.  2 
H.  Ia  S2S.  6  BRC  879;  In  re  Russian 
Ironworks  Co..  L.  R.  2  Eq.  741;  Mat- 
ter of  Scottish,  etc.,  Finance  Bank, 
Ltd.,  2  De  O.  J.  &  S.  644,  67  EngCh 
426,  46  Reprint  486-  Midland  Great 
Western  R.  Co.  v.  (Gordon,  16  M.  & 
W.  804,  153  Reprint  1416. 

N.  S. — In  re  Victor  Wood  Works, 
Ltd.,   48   N.  8.    368. 

[a]  PaUnre  of  consldsxwtloa^— (1) 
If,  on  the  faith  of  a  projected  cor- 
poration, a  person  subscribes  tor 
sliares  therein,  and  afterward,  on 
inspecting  the  memorandum  of  as- 
sociation, finds  that  the  undertak- 
ing is  substantially  different  from 
that  represented  by  the  prospectus, 
he  is  entitled  to  a  rescission  of  his 
contract  of  subscription,  on  the 
ground  that  the  consideration  of  the 
contract  has  failed,  in  that  the  com- 
pany does  not  propose  to  give  him 
that  which  he  agreed  to  take:  he 
subscribed  for  shares  in  one  kind 
of  a  venture  and  they  tender  him 
shares  in  another.  Downes  v.  Ship, 
L.  R.  3  H.  L.  343;  Oakes  v.  Turquand, 
L.  R.  2  H.  L.  326,  6  ERC  879;  In  re 
Russian  Ironworks  Co..  L.  R.  2  Eq. 
741;  Matter  of  Scottish  etc..  Fi- 
nance Bank,  Ltd.,  2  De  G.  J.  &  S.  B44. 
67  EhigCh  426,  46  Reprint  486.  (2) 
The  variance,  however,  must  be  sub- 
stantially different.  The  obligations 
incurred  in  the  memorandum  or 
other  Instrument  of  association  tnust 
substantially  differ  from  those  repre- 
sented in  the  prospectus.  Downes 
V.  Ship,  L.  R.  3  H.  L.  343;  Kennedy 
V.  Panama,  etc..  Royal  Mail  Co.,  Ltd., 
L.  R  2  Q.  B.  680.  See  Infra  text  and 
note  74. 

[b]  Staisttatloas. — (1)  Thus  a 
fnn&mental  variance  between  the 
articles  or  certiflcate  of  association 
or  incoTT>oration  and  the  terms  of 
the  preliminary  subscription  agr^- 
ment  relieve  the  subscribers  from 
liability  unless  they  assent  thereto, 
or,  more  properly  spealdng.  prevents 
a  binding  contract  from  arising  on 
the  formation  of  the  corporation  and 
attempted  acceptance  by  it  of  the 
subscriptions.  Richmond  Factory  As- 
soc, v.  Clarke,  61  Me.  351;  Dorris  v. 
Sweeney,  60  N.  Y.  463;  Norwich  Lock 
Mfg.  CO.  v.  Hockaday,  89  Va.  657,  16 
SE  877*  Greenbrier  Industrial  Ex- 
position V.  Rodes,  37  W.  Va,  738,  17 
SE  305.  (2)  A  person  who  sub- 
scribes for  stock  in  a  particular  cor- 
poration is  under  no  obligation  to 
take  shares  in  a  different  corpora- 
tion, although  of  the  same  name  and 
organized  by  the  same  parties.  - 
Craig  Silver  Co.  v.  Smith,  163  Mass. 
262,  39  NE  1126.  (3)  Nor  is  he 
under  such  obligation  to  a  corpora- 
tion organized  under  the  laws  of  a 
different  state.  Oaig  Silver  Co.  v. 
Smith,  supra;  Commonwealth  Bond- 
ing, etc.,  Ins.  Co.  v.  Meeks,  (Tex. 
Civ.  A.)  187  SW  681.  (4)  And  any 
fundamental  variance  between  the 
certiflcate  of  Incorporation  and  such 
preliminargr  agreement  relieves  from 
their  contract  those  who  have  sub- 
scribed for  theii^  shares  on  the  faith 
of  the  breliminary  agreement.  Green- 
brier Industrial  Exposition  v.  Rodes, 
37  W.  Va.  788,  17  SB  305.  (5)  It 
the  objects  and  purposes  of  a  cor- 
poration, as  set  forth  in  its  certiflcate 
of  incorporation,  are  radically  and 
inconsistently  different  from  the  ob- 
jects and  purposes  set  forth  in   the 

firellmlnary   agreement   of   subscrip- 
ion  to  its  x^pital  stock,  a  subscriber 


532    [14  C.  J.] 


CORPORATIONS 


[§  795 


the  time,  if  any,  epeeified  in  the  aabsoription,  or 
within  a  reasonable  time  when  no  tnme  is  speeified.'* 
But  subscribers  will  not  be  relieved  from  liability 
by  immaterial  variations'*  or  by  any  variation 
whieh  was  authorized  by  the  subscription  agree- 
ment^'  Where  a  subscription  is  made  to  the  stock 
of  an  existing  corporation,  a  de  facto  eorporate 
e:dstence  is  sufficient  to  render  the  subscriber  lia- 
ble," or  he  will  be  estopped  by  his  subscription, 
on  principles  stated  in  a  previous  chapter,"  to  deny 
the  legal  existence 'of  the  corporation  to  escape 
liability.'* 

Organization.  It  is  also  the  general  rule  that 
shares  of  stock  in  a  corporation  are  not  assessable 
so  as  to  render  the  subscribers  liable  to  an  action 
thereon  until  the  corporation  has  been  organized, 
since  until  then  ther^  is  no  board  of  directors  capa- 


ble of  making  the  aiBsesBment;"  but  under  some 
statutes  a  corporation,  although  not  fully  organ- 
ized for  the  commencement  of  gpeneral  buainess, 
may  be  suf&oiently  organized  for  the  purpose  both 
of  receiving  and  enforcing  subseriptions  to  atook."* 

Legislative  core  of  defeoUk  A  subscriber  can- 
not escape  liability  on  his  subscription  by  setting 
up  defects  in  the  formation  or  organization  of  the 
corporation  which  have  been  cund  by  legislative 
act  or  recognition,  as  this  makes  the  corporation 
one  de  jure.** 

Change  of  name.  A  subscriber  is  not  released  be- 
cause the  corporation  is  organized  under  a  name 
different  from  that  contemplated  by  the  contract  of 
subscription,  where  the  character  and  purpose  of  the 
corporation  are  not  materially  changed.'^* 

Changes  as  to  capital  or  stock.    Where  a  corpora- 


thereto,  without  his  subsequent  con- 
sent or  ^Kreemant,  Is  not  bound  to 
such  corporation  for  the  amount  of 
his  subscription.  Clarkstnire  Bd.  of 
Trade  Land  Co.  v.  Davis,  (w.  Va.) 
86  SE  929.  (6)  Thus  where  defend- 
ant signed  a  subscription  paper  for 
the  formation  of  a  corporation  for 
the  purpose  of  purchasing  a  patent 
"for  preserving  fruit  or  other  prod- 
ucts out  of  season,"  erecting  a 
building,  and  "stocking  the  same 
with  fruits  to  he  preserved."  Some 
of  the  subscribers  organized  a  cor- 
poration under  the  general  manufac- 
turing act  for  "the  manufacture  of 
preserved  fruits  and  the  canning  of 
fruits  and  other  products,  and  the 
preserving  and  keeping  of  fruits 
and  other  articles  from  decay,"  etc., 
it  was  held  that  defendant  was  not 
liable  on  his  subscription,  because 
the  business  of  the  company  em- 
braced branches  in  which  he  had 
never  agreed  to  engage.  Dorris  v. 
Sweeney,  60  N.  T.  «8.  (7)  And 
where  a  number  of  persons,  includ- 
ing defendant,  signed  an  agreement 
to  associate  themselves  together 
under  a  general  law  for  the  pur- 
pose of  forming  &  manufacturing 
company,  and  the  attorney-general, 
to  whom  they  had  to  apply  under  the 
law  for  a  certificate,  refused  it,  and 
some  of  those  so  subscribing,  with- 
out the  concurrence  of  defendant, 
procured  from  the  legislature  a 
special  act  of  incorporation  to 
ellectuate  the  purpose  originally  con- 
.templated.  It  was  held  that  the 
corporation  so  created  could  not 
enforce  defendant's  original  sub- 
scription. Richmond  Factory  Assoc 
V.  Clarke,  61  Me.  851.  (8)  The 
Incorporation  of  a  company  to  build 
and  operate  a  hotel  and  restaurant 
Is   such   a   variance   from   the   pro»-- 

eectus,  which  stated  the  purpose  to 
e  to  build  and  possibly  to  furnish 
a  hotel,  as  to  relieve  a  subscriber 
to  the  stock  under  the  prospectus 
from  liability  to  make  payment 
therefor.  Glnter  v.  Blaln,  21  Oh. 
Clr.  Ct.  N.  S.  366,  2  Oh.  A.  482.  (9) 
On  the  same  principle  a  subscriber 
Is  not  bound  where  by  the  subscrip- 
tion the  corporation  should  expire 
on  a  certain  date,  and  the  certificate 
of  incorporation  fixes  a  much  later 
date  for  expiration.  Greenbrier  In- 
dustrial Exposition  V.  Rodes,  87  W. 
Va.  738,  17  SB  805.  (10)  A  sub- 
scription to  stock  of  a  corporation 
to  be  formed  for  the  purposes  "of 
acquiring  and  carrying  on  a  general 
produce  and  merchandising  business 
etc.,"  did  not  bind  subscribers  to 
take  stock  In  a  corporation  formed 
not  only  for  such  purposes,  but  also 
for  dealing  in  real  estate,  bonds, 
mortgages,  etc.;  the  abbreviation 
"etc.  ,  which  as  commonly  under- 
stood stands  for  "et  cetera,"  mean- 
ing "and  others,"  or  "other  things," 
not  covering  such  other  purposes 
under  the  rule  of  ejusdem  generis, 
and,  conceding  that  by  the  abbre- 
viation it  was  intended  that  other 
and  Independent  lines  of  busin«B8 
•might  be  carried  on' by  the  corpora-. 


tion,  there  being  no  evidence  as  to 
what  lines  of  business  were  Intended 
to  be  so  included.  Hanford  Mercan- 
tile Store  V.  Sowleveere,  11'  Cal.  A. 
261,  104  P  708. 

[c]  ▼ariaao*  ••  to  locattoii  of 
corjwratlon  fatal. — ^Norwich  Lock 
Mfg.  Co.  V.  Hockaday,  89  Va.  567, 
16    SB    877. 

[d]  XattfleaMon  or  aetovMl.— (1) 
If  a  subscriber,  with  knowledge  of 
the  facts,  expressly  ratifies  the  sub- 
scription or  so  acts  that  a  ratifica- 
tion or  waiver  of  objection  may  be 
applied,  he  cannot  afterward  avoid 
liability  thereon  on  the  ground  that 
the  corporation  has  not  been  formed 
with  the  powers  contemplated  or 
that  it  Is  otherwise  not  the  same 
corporation  as  that  contemplated  by 
the  subscription  agreement.  Com- 
monwealth Bonding,  etc.,  Co.  v.  Bar- 
rhigton,  (Tex.  Civ.  A.)  180  SW  93«; 
Medlin  v.  Commonwealth  Bonding, 
etc./  Co.,  (Tex.  Civ.  A.)  180  SW  89S; 
West  End  Real  Est  (3o.  v.  Claiborne, 
97  Va.   734,   34   SB  900.      (2)    By  ap- 

gointlng  a  representative  to  act  for 
im  at  a  stockholders'  meeting  at 
which  it  was  agreed  to  organise 
under  the  laws  of  Arizona  with  a 
paid-up  capital  stock  of  less  than 
two  hundred  thousand  dollars,  and 
accepting  an  agreement  from  the 
new  corporation,  a  subscriber  waived 
the  conditions  of  his  subscription 
contract  'that  the  corporation  should 
be  organized  in  Texas  with  a  paid- 
up  capital  of  two  hundred  thousand 
dollars.  MedUn  v.  Commonwealth 
Bonding,  etc,  Co.,  supra.  (8)  An  in- 
struction, in  an  action  for  unpaid 
stock  subscriptions,  that  if  the 
charter  was  duly  recorded  with  the 
secretary  of  state,  and  defendant 
thereafter  paid  any  Installment  on 
his  stock  or  participated  in  a  stock- 
holders' meeting,  he  was  estopped  to 
deny  knowledge  of  the  charters  pro- 
visions, although  the  objects  of  the 
corporation,  as  stated  therein,  dif- 
fered from  those  stated  in  the  pros- 
pectus and  defendant's  contract  of 
subscription,  was  proper.  West  End 
Real  Est.  Co.  v.  Claiborne,  supra. 
(4)  Where  a  subscriber,  after  Uipee 
of  a  considerable  time  from  the 
granting  of  a  charter,  pays  an  as- 
sessment and  accepts  a  stock  certifi- 
cate, he  will  be  presumed  as  a  mat- 
ter of  law  to  have  acquiesced  in  or 
assented  to  the  change,  although  he 
had  no  actual  knowledge  of  it.  Mid- 
land City  Hotel  Co.  v.  Palace  Market 
Co.,   17  Oe.  A.   704,  87   SE  1100. 

78.  Electric  Welding  Co.  v.  Prince, 
196  Mass.  242,  81  NE  806.  See  also 
supra   {    784. 

[a]  Bstoim*!  to  conisialn  of  dalay. 
— where  defendant  and  others,  after 
subscribing  to  the  stock  of  a  cor- 
poration, refused  to  carry  out  their 
contracts,  they  cannot  complain  of 
dehiy  In  the  organization  of  the 
company.  Edwards  v.  Johnston,  28 
Wyo.   384,   162   P   273. 

74.  U.  S. — Ferguson  v.  Meredith, 
1  Wall.   25,  17  U  ed.  604. 

Ala. — Planters',    etc..    Independent 


Packet  Co.  v.  Webb;  166  Ala.  661,  46 
S  977,   16  AnnCas  529. 

Iowa. — ^Whitney  v.  Chicago,  etc, 
R  Co.,  133  Iowa  508,  513,  110  NW 
912;  Union  Agricultural,  etc,  Assoc. 
v.   Nein,   81    Iowa  96. 

N.  Y. — Yonkers  Gaaette  Co.  v.  Tay- 
lor, 30  App.  Dlv.  334.  51  NYS  969.  6 
NYAnnCae  884. 

Oh. — ^Pennsylvania,  etc..  Canal  Co. 
V.  Webb,  9  Oh.  186. 

Tex. — Comanche  Cotton  Oil  Co.  v. 
Browne,  99  Tex.  660,  92  SW  460  [rev 
(Civ.  A.).  90  SW  628]. 

Wash. — Cox  V.  Dickie,  48  Waab. 
264,  93   P  523. 

Eng. — Downes  v.  Ship,  L.  B.  t  H. 
L.  343;  Kennedy  v.  Panama,  etc. 
Royal  MaU  Ck>.,  I^td.,  L.  R.  2  Q.  B. 
680. 

[a]  znnateatioiL— A  subscription 
to  stock  In  a  corporation  to  be  or- 
ganised to  erect  and  operate  a  cotton 
oil  mill  is  binding,  although  the 
charter  of  the  corporation  organized 
states  its  purpose  to  be  to  operate 
a  cotton  seed  oil  mill,  and  to  erect, 
own,  and  operate  whatever  cotton 
gins  may  be  necessary  and  proper  as 
feeders  for  «uch  oil  mill.  Comanche 
Cotton  Oil  Co.  V.  Browne,  99  Tex. 
660,  92  SW  450  [rev  (C^v.  A.)  90  SW 
628]. 

78.  Business  Men's  Assoc,  v.  W^ll- 
liams,   137    Mo.   A.    676,    119    SW    489. 

[a]  XUiurtT»tlOB.i — Where  a  sub- 
scription paper  stipulates  that  the 
proposed  corporation  shall  be  capital- 
ized for  twenty-five  thousand  dol- 
lars, or  such  less  amount  as  the  as- 
sociation of  subscribers  may  decide, 
the  fact  that  the  corporation  Is 
capitalized  for  only  two  thousand 
five  hundred  dollars  does  not  invali- 
date the  subscription.  Business 
Men's  Assoc,  v.  Williams,  137  Mo.  A. 
675.    119  SW  489. 

76.  See  supra  {   220. 

77.  See  supra  9   284  et  seq. 

78.  Lail  v.  Mt.  Sterling  Coal  Road 
Co.,  13  Bush  (Ky.)  82;  Keller  v. 
Mitchell,  1  Tex.  A.  Civ.  C^s.  f  87. 
See   also   supra   {    237. 

TB.  Ala. — Carlisle  v.  Cahawha, 
etc.,   R.   Co.,    4   Ala.    70.         .      ,    „      .. 

Ind. — Covington,  etc.,  Plank-Road 
Co.    V.    Moore,    3    Ind.    510. 

N.  Y. — Jeirmyn  v.  Searing,  225  N. 
Y.   626,    122  NE  706. 

Wis. — Anvil  Mln.  Co.  v.  Sherman. 
74  Wis.  226,  42  NW  226.  4  LRA  282, 

N.  8.— Halifax  C^arette  Co.  v.  Moir. 
28  N.  S.  46.      ^  ^        .,   ^  »    , 

Ont. — In  re  Carpenter,  86  Ont  Ij. 
626,    29    DomLR    683,    9    OntWN    447. 

Que. — Caselals  v.  Picotte,  18  Que. 
Super.  538.  .^  / 

See  also  Infra  t  981. 

80.  Oregon  Cent.  R.  Co.  v.  Scoc- 
gln.  8  Or.  161.  .   .^   „ 

81.  Illinois  Grand  Trunk  B.  Co.  v. 
Cook,  29  III.  237;  Cayuga  Ldike  R. 
Co.  V.  Kyle,  5  "Thomps.  ft  C.  669 
[ait  64  N.  Y.  185].  See  generally 
supra   t>   74,   176,   212-214. 

81V&.  U.  8.--^rlest  v.  Glann,  61 
Fed.  400,  2  OCJi.  806;  Glenn  v. 
Springs,  26  Fed.  494. 


For  Utar  OMos,  Omw^iagmmXm  and  ehaacaa  in  the  law  see  cumulaUve  Annotations,  same  title,  page  and  note  number. 
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tkm  as  proposed  is  to  have  a  specified  capital,  the 
sabseriber  is  released  where  the  corporation  as  organ- 
ized has  a  different  capitalization,*^^  nnless  the 
change  has  been  waived  or  the  subscriber  is  estopped 
to  raise  the  objection.*^  ^  So  the  subscriber  may  be 
released  by  an  organization  with  a  less  amount  of 
paid-up  capital  stock  than  originally  contem- 
plated. ^  As  to  third  persons  who  have  acted  upon 
the  faith  of  the  subscription  contract,  the  liability 
of  the  sabseribers  is  not  changedi>y  the  fact  that  the 
corporation  is  organized  with  a  capital  different  than 
that  contemplated  by  the  subscription  contract, 
where  the  provision  for  incorporation  is  distinct  from 
that  relied  on  by  such  third  persons."* 

Change  of  jrarpoie  or  object  In  the  absence  of 
the  elements  of  waiver  or  estoppel,"^  a  subscriber 
to  corporate  stock  is  released  where  his  subscription 


is  with  reference  to  a  proposed  corporation  having  a 
stated  purpose,  and  the  corporation  as  organized  is 
for  a  materially  different  purpose.*'^  Where  the 
langniage  contained  in  the  charter  of  the  corporation 
in  addition  to  that  contained  in  the  contract  of  sub^ 
aoription  confers  no  power  upon  the  corporation 
other  than  the  law  would  have  implied  without  it, 
there  is  no  material  addition  to  the'  purpose  of  tiie 
corporation,  and  liability  upon  the  contract  of  sub- 
scription is  not  discharged.""  Where  the  powers  of 
persons  .appointed  in  a  subscription  contract  to  act 
as  trustees  for  the  •subscribers  are  expressly  limited 
therein,  they  have  no  further  power  to  change  the 
purposes  of  the  corporation.***  Where  the  sub- 
scriber has  consented  to  the  change  -he  is  not 
discharged."*** 
Statatoiy  authority  to  amend  the  charter  does  not 


Ala. — Planters',  etc..  Independent 
Packet  Co.  v.  Webb.  1B6  Ala.  B61,  46 
S  977.  16  AnnCaa  629:  Josapb  v.  Da^ 

vis.  10  s  sao. 

Ga. — ^Howard  v.  Olenn,  8E  Oa.  238, 
11  SB  610.  21  AmSR  156. 

111. — ^Readingr  v.  Wedder,  66  111.  80. 

Bly. — New  Liberty  Literary  Inst.  v. 
Curd.  I  Sty.  Op.  211. 

Mo. — Haskell  v.  Worthtngton.  94 
Mo..  560,  7  BW  481;  Haskell  v.  Sells, 
14  Mo.  A.   91. 

N.  Y. — Yonkers  Gasette  Co.  v.  Tay- 
lor, 30  App.  Dlv.  334,  51  NTS  969,  5 
NYAnnCas   384. 

Pa. — Com.  v.  Itttaburgb,  41  Pa. 
278. 

Wash. — Cox  V.  Dickie,  48  Wash. 
264.  93   P   623. 

[a]  nhurtratloa,^!  .Where  the  name 
of  the  corporation  was  given  In  the 
preliminary  'subsoription  paper,  but 
when  the  oopipany  was  organised  the 
words  "Saint  Louis"  were  added  to 
the  name.  It  was  held  that  this  was 
so  defense  to  an  action  on  the  sub- 
scription. Haskell  v.  Worthlngton, 
94  Ho.  560,  7  8W  481. 

[b]  aiMBffe  neoeesitated  Vjr  siial- 
lail^^— That  a  change  In  the  name 
of  a  proposed  corporation  by  reason 
of  the  fact  that  the  secretary  of 
state  refuses,  under  the  statute,  to 
receive  and  file  the  certificate  of 
incorporation  because  the  name  in- 
fringes that  of  another  domestic  cor- 
poration does  not  release  subscribers 
to  the  shares  of  the  corporation 
where  the  purposes  of  the  corpora- 
tion remain  the  same.  Yonkers  Ga- 
bette  Co.  V.  Taylor,  80  App.  Dlv.  834, 
51  NTS  969. 

Ohaiige  o(  name  after  onfMiliatlow 
see  infra  (  905. 

81H-  Cat — ^Mahajk  y.  Wood,  44 
Cal.  468. 

Tenn. — Newport  Cottoit  Mill  Co.  v. 
Mlms,  103  Tenn.  465.  68  SW  136. 

Tex. — ^Bohn  v.  Burton-Ltngo  Co., 
(Civ.  A.)  176  SW  178;  Baker  v.  Pt 
Worth  Bd.  of  Trade,  8  Tex.  Civ.  A. 
560.  28  SW  403. 

Va. — Norwich  Lock  Mfg.  Co.  v. 
Hockadaj,  89  Va.  657,  16  SB  877. 

Ont. — Stevens  v.  ■  London  Steel 
Works  Co.,  15  Ont.  76. 

Eng. — Undley  Con^paniea,  (6th  ed) 
p  646  [clt  Bourne  v.  Freeth,  9  B.  & 
C.  632,  17  SXXi  286,  109  Reprint  236; 
Pox  V.  Clifton,  6  Bing.  776,  19  ECL 
347,  ISO  Reprint  1419;  Pitchford  v. 
Davis,  B  M.  &  W.  2,  151  Reprint  1]. 

SIM,  WMtveir  au  aatoppel  see  In- 
faifra  (  918. 

nH>  Medlin  V.  Com.  Bonding, 
etc.,  Co.,  (Tex.  Civ.  A.)  180  8W 
899. 

*1K.  Gibbons  v.  Orinsel.  79  Wla. 
816,  48  NW  266. 

[«].  XUiwtnrtioB^— The  actual  In- 
corporation of  a  company  with  a 
Iwger  capital  stock,  divided  into  a 
trtater  number  of  shares,  at  a  less 
•mount  per  share  than  stipulated  In 
ui«  origunl  contract  of  subscription, 
OOM  not  release  a  subscriber  to  that 
contract   from   his   liaMHty   to   the 


parties  who  have  erected  buildings 
for  the  proposed  corporation  in  ac- 
cordance with  part  of  the  agreement. 
Gibbons  V.  Grlnsel,  79  Wis.  865.  18 
NW  266. 

81 1/7.  'WUTHf  or  estogpA  see  In- 
fra i  918. 

81 1/8.  Ark. — El  Dorado  Farmers' 
Union  Warehouse  Co.  v.  Eubanks,  94 
Ark.  354,  126   SW  1075. 

Cal. — MarysvlUe     Electric     Light, 

etc.,  Co.  V.  Johnson,  109  Cal*.  192,  196. 

41    P    1016,    60    AmSR    84:    Hanford 

.  Mercantile    Store    v.    Sowlveere,    11 

Cal.  A.  2«1,  104  P  708. 

Ind. — ^^arka  v.  Junction  R.  Co.,  13 
Ind.  387;  MoOay  v.  Jiunctioiv  R.  Co., 
9  Ind.  359. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Harris,  27  Miss.  517. 

N.  J.— Colllngs  V.  AUen.  90  N.  J. 
L.  6,  100  A  170. 

N.  Y. — ^Woods  Motor  "Vehicle  Co.  v. 
Brady,  181  N.  Y.  145,  73  NB  674  fev 
90  App.  Dlv.  610,  85  NTS  1151  (aft  39 
Misc.  79,  78  NYIS  203)];  Stem  v.  Mo- 
Kee,  70  App.  Dlv.  142,  76  NTS  157. 

Pa. — Indiana,  etc.,  Tnrnp.  Road  Co. 
V.  PhlUIpa,  2  Penr.  &  W.  184. 

W.  "Va. — Clarksburg  Bd.  of  Trade 
Land  Co.  v.  Davis.  77  W.  Va,  70,  86 
SE  929;  West  Bnd  Real  Est.  Co.  v. 
Nash,  61  W.  Va.  341,  41  SB  182. 

Wis. — ^Wilcox  v.  Burns  Boiler,  eta, 
Co.,  132  Wis.  194,  111  NW  1128; 
Wella  v.  Burnq  Boiler,  etc.,  Co.,  132 
WlB.  194,  111  NW  1128;  Smith  v. 
Bums  Boiler,  etc.,  Co.,  182  Wla.  177, 
111  NW  1123. 

[a]  211ii>tr»«hnur< — (l)  A  charter 
providing  that  the  directors  might 
select  the  place  of  business,  and  that 
the  business  was  to  be  the  purchase 
and  operation  of  cotton  compresses; 
gins,  grain  elevators,  wharves,  and 
public  warehouses,  and  'the  carrying 
on  of  a  general  warehouse  business, 
was  a  substantial  departure  from  the 
plan  to  erect  and  operate  a  cotton 
warehouse  at  a  particular  place 
shown  by  a  subscription  contract.  EH 
Dorado  Farmers'  Union  Warehouse 
Co.  v.  Eubanks,  94  Ark.  354,  126  SW 
1075.  (2)  "Where  defendants  sub- 
scribed to  the  stock  of  a  proposed 
corporation  to  operate  a  hotel  and 
did  not  assent  to  a  change  of  loca- 
tion, such  change  released  them 
from  their  subscripDlon.  Midland 
•City  Hotel  Co.  v.  Gibson,  11  Ga. 
A.  829,  76  SB  600.  (S)  A  corporation 
formed  for  the  "-purpose  of  producing 
electricity  and  power"  cannot  main- 
tain an  action  on  a  subscription  to 
a  corporation  to  be  formed  "for  the 
purpose  of  forming  .  .  .  the  in- 
candescent system  of  electric  light- 
ing." Marysville  Electric  Light,  etc., 
(3o.  V.  Johnson,  109  Cal.  192,  195,  41 
P  lOlC,  50  AmSR  34.  (4)  A  cor- 
poration organised  for  the  purpose 
'Of  "manufacturing"  and  selling  auto- 
mobiles and  other  vehicles  cannot 
enforce  a  preliminary  subscription  to 
the  stock  of  a  corporation  to  be  or- 
ganised to  "deal"  In  automobiles. 
Woods  Motor  Vehicle  Co.  v.  Brady, 


181  N.  Y.  145.  73  NB  674  [rev  90  App. 
Dlv.   610,   86  NYS  1161]. 

81 1/9.  Union  Agricultural,  etc., 
Assoc.  V.  Nelll,  31  Iowa  95;  Co- 
manche O)tton  Oil  Co.  v.  Browne,  99 
Tex.  660,  92  SW.,460.  See  Bl  Dorado 
Parraers'  Union  Warehouse  Co.  v. 
Eubanks,  94  Ark.  354,  126  SW  1075 
(where  the  rule  was  held  inapplica- 
ble under  the  facts). 

[a]  ZUustraUoms. — (1)  "Where  the 
subscription  contract  is  to  take  stock 
"In  a  cotton  oil  mill"  and  the  charter 
was  to  "operate  a  cotton  seed  oil  mill 
and  do  all  things  necessary  and  In- 
cident to  the  maintenance  and  opera- 
tion of  the  cotton  eeed  oil  mill 
business,  and  to  erect,  own,  and  op- 
erate whatever  cotton  gins  may  be 
necessary  and  proper  as  feeders  for 
said  oil  mill,"  the  subscriber  was 
not  discharged.  Comanche  Cottoa 
Oil  Co.  V.  Browne,  99  Tex.  660,  662, 
92  SW  460.  (2)  A  subscriber  to  the 
stock  of  a  corporation  to  be  formed 
to  organize  the  "Sparta  Cotton  Mill," 
the  property  of  which  was  to  be  sold 
to  the  subscribers  by  a  named  person 
for  a  stated  sum.  Is  not  released  be- 
cause the  charter  subsequently  em- 
gowered  the  corporation  to  conduct 
ranch  establishments  useful'  to  the 
main  enterprise.  Union  Point  Nat 
Bank  v.  Amoss,  144  Ga.  425,  87  SB 
406,  AnncSasigiSA  74 

81 1/10.  Bl  Dorado  Farmers'  Union 
Warehouse  Co.  v.  Eubanks,  94  Axk. 
354,  126  SW  1076. 

[a]  AppUeatlOB  of  nde^— Where, 
under  a  subscriirtlon  contract,  cer- 
tain persons  were  appointed  trustees 
for  the  subscribers,  but  their  author- 
ity to  act  was  limited  to  the  organ- 
ization of  a  corporation  for  the  pur- 
pose of  erecting  a  warehouse  at  a 
named  place,  it  did  not  give  them  the 
power  to  add  to  the  articles  of 
incorporation  new  and"  additional 
purposes  not  Incidental  to  the  con- 
strucftion  an*  operation  of  a  cotton 
warehouse,  Bl  Dorado  Farmers' 
Unionp  Warehouse  Co.  v.  Eubanks,  94 
Ark.  354,   126  SW  1076. 

811/11.  Comanche  Cotton  OH  Co. 
v.  Browne,  (Civ.  A.)  90  SW  528  [rev 
on  other  grounds  99  Tex.  660.  92  8"^" 
460]. 

[a1  Vaots  held  aot  to  Show  oon. 
sent. — "Where  one  of  the  subscribers 
to  a  corporation  mentioned  to  defend- 
ant that  there  would  be  a  meeting 
of  the  subscribers  for  the  purpose 
of  executing  a  charter  on  a  specified 
day,  her  statement  that  she  could 
not  attend  and  that  whatever  the 
rest  did  would  be  satisfactory  to  her- 
applied  only  to  acts  done  In  fulflU- 
ment  of  her  subscription  contract, 
and  did  not  prevent  her  from  assert- 
ing that  the  charter  adopted  organ- 
ized a  corporation  of  wider  scope 
than  that  contemplated  by  the  sub- 
scription contract.  Comanche  Cotton 
OH  Cto.  V.  Browne,  (Cav,  A)  90  SW 
628   [rev  on  other  grounds  99  'Tex. 
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confer  apon  the  corporation  authority  to  alter  a 
prior  stock  subscription  contract  so  as  to  require  the 
subscriber  to  pay  his  subscription  after  the  purposes 
of  the  con>oration,  as  stated  in  the  contract,  are 
enlarged."*** 

Change  of  place  of  incorporation  or  in  the  location 
of  the  corporation.  A  subscriber  is  discharged  by 
the  organization  of  the  corporation  in  a  state  other 
than  tibat  which  is  contemplated  by  his  contract  of 
subscription.""" 

[4  796]  8.  Fiziiig  Amonnt  of  Capital  Stock  or 
Number  of  Shares.  Where  the  charter  of  a  cor- 
poration' does  not  fix  the  amount  of  its  capital  stock 
or  the  number  of  its  shares,  the  determination  and 
fixing  thereof ,  by  the  directors  or  stockholdenr  is  a 
prerequisite  to  the  levy  of  an  assessment  or  an 
action  on  the  aubacriptions.^^  And  no  valid  assess- 
ment can  be  laid  upon  the  shares  of  subscribers 
to  stock  unless  the  number  of  the  shares  of  capital 
stock  is  definitely  fixed,  either  by  the  charter,  the 
directors,  or  the  stockholders.**  The  theory  is  that 
if  the  charter  does  not  fix  the  number  of  shares  it 
is  to  be  presumed  that  the  l^slature  intended  that 
the  stockholders  or  the  directors  should  fix  the 
number;  and  it  is  indispensable  that  the  number 
be  so  determined  before  any  assessment  can  be 
made  thereon.**  If  in  such  i,  case  the  number  of 
shares,  so  fixed,  exceeds  the  number  actually  sub- 
scribed for  and  taken,  the  stockholders  or  directors 


may  change  the  number;  bat  the  asBessment  most 
be  upon  the  whole  number,  and  if  the  shares  are 
not  all  taken,  an  assessment  upon  the  number  that 
have  been  taken  is  void.*^  A  subscriber  who  has 
paid  the  first  assessment  is  not  thereby  estopped 
from  setting  up  this  defense  to  a  suit  for  the 
second.*' 

[i  797]  9.  On  Increaae  of  Capital  Stock.*'  To 
render  a  subscriber  to  an  increase  of  capital  stock 
liable  on  his  subscription  it  is  necessary,  not  only 
that  the  increase  shall  be  authorized,  but  also,  in 
the  absence  of  an  estoppel,  that  such  proceedings 
shall  have  been  taken  as  to  render  the  increase 
valid.**  A  subscriber  for  an  increase  of  stock  is 
not  liable  on  his  subscription  unless  the  amended 
articles  providing  for  the  increase  have  been  filed,** 
but  his  liability  does  not  depend  upon  his'  knowl- 
edge of  the  filing  of  the  articles  and  subsequent 
ratification  of  the  subscription."* 

[i  798]  10.  Constractlon  of  Contract  QeneraUy — 
a.  Ctoieial  Bnles  of  Constmction  Apply.  Except 
in  BO  far  as  the  nature  of  the  contract  renders  it 
subject  to  special  rules,  contracts  of  subscription 
to  the  capital  stock  of  a  corporation  and  contracts 
for  the  sale  and  purchase  of  stock  are  governed 
by  the  rules  applicable  to  the  construction  of  con- 
tracts generally.**  Whether  a  particular  contract  is 
a  conttsct  of  subscription  or  a  contract  to  puivhase 
stock  depends  upon  the  intention  and  is  «  question 


811/ia.  Comanche  Cotton  Oil  Co. 
V.  Browne,  (Civ.  A.)  90  SW  628  Iny 
on  other  grounds  99  Tex.  660,  92  SW 
460]. 

811/18.  Owensboro  Seating:,  etc., 
Co.  V.  Miller,  180  Ky.  JIO,  113  SW 
42S;  Medlln  v.  Commonwealth  Bond- 
ing, etc.,  Co.,  (Tex.  Civ.  A.)  180  SW 
899;  (Commonwealth  BondlnK,  etc, 
Ins.  Co.  V.  Cator,  (Tex.  C^v.  A.)  ITS 
SW  1074. 

'  [a]  AppUoatloa  of  rale.  Organ- 
Isation  in  a  state  other  than  that 
stipulated  for  may  be  sufficient 
ground  for  canceling  a  note  and  deed 
of  trust  given  In  payment  for  stock 
subscribed  for.  Commonwealth  Bond- 
ing, etc,  Ins.  Co.  v.  Cator,  tCTex.  Civ. 
A.)_17B  SW  1074. 

WaiTH  or  eatoppel  see  Infra  t  920. 

82.  Pike  V.  Bangor,  etc,  R.  Co., 
68  Me.  446;  Somerset,  etc,  Co.  v. 
Cushhig,  4S  Me.  524.  See  also  supra 
i   618. 

88.  Pike  ▼.  Bangor,  etc.,  R.  Co.,  68 
Me.  445:  Bucksport,  etc,  R.  Co.  v. 
Buck,  66  Me.  536;  Somerset  R.  C!o.  v. 
Clarke,  61  Me.  379;  Troy,  etc.,  R.  Co. 
v.  Newton,  8  Gray  (Mass.)  686;  Wor- 
cester City  Hotel  v.  Dickinson,  6 
Gray  (Mass.)  686;  Worcester,  etc.  R. 
Co.  V.  Hinds,  8  Cush.  (Mass.)  110; 
Lexington,  etc.,  R.  Co.  v.  CSiandler, 
18  Mete  (Mass.)  811.  See  also  supra 
i    619. 

84.  Somerset,  etc,  B.  Co.  y.  (Ash- 
ing,  46   Me.   624. 

[a]  Aooordlngly,  (1)  where  the 
charter  of  a  railroad  corporation  pro- 
vided that  the  capital  stock  should 
consist  of  not  more  than  a  stated 
number  of  shares,  "the  number  of 
which  shall  from  time  to  time  be 
determined  by  the  directors  thereof," 
it  was  held  that  the  directors  had 
no  power  to  levy  assessments  before 
determining  the  number  of  shares. 
Troy,  etc.,  K.  Co.  v.  Newton,  8  Gray 
(Mass.)  696;  Stoneham  Branch  R. 
Co.  v.  Gould,  2  Gray  (Mass.)  277; 
Worcester,  etc.,  R.  Co.  v.  Hinds,  8 
Cush.  (Mass.)  110.  (I)  But  where 
the  charter  of  a  corporation  limited 
the  capital  stock  to  not  less  than 
five  hundred  nor  more  than  ten 
thousand  shares,  of  one  hundred 
dollars  each,  and  authorized  the  di- 
rectors to  assess  upon  five  hundred 
Qhares  as  soon  as  subscribed  for, 
and   from    time   to   time   to    enlarge 


the  capital  up  to  the  maximum 
limit,  all  the  shares  to  be  equally 
assessed,  it  was  not  necessary  for 
the  corporation  to  determine  the 
ultimate  amount  of  its  capital 
within  the  limit  of  the  ten  thou- 
sand shares,  before  proceeding  to 
make  assessments  upon  the  first  five 
hundred'  subecribed  for.  White 
Mountains  R.  Co.  v.  Bastman,  84 
N.  H.  124.  And  see  York,  etc,  R. 
Co.   v.    Pratt,    40   Me.   447. 

86.  Somerset,  etc.,  R.  Co.  v.  Crush- 
ing,  46  Me.   624-. 

88.  Somerset,  etc,  R.  Co.  v.  Cush- 
ing,   46   Me.    624. 

87.  Weeesst^  for  CBbsorlvtloai  of 
full  Haoaat  of  laoMaae  see  infra  f 
810. 

88.  See  supra  i  743.  * 

89.  Reid  V.  Detroit  Ideal  Faint 
Co.,  132  Mich.  fi28,  94  NW  8.  Com- 
pare supra  I  743. 

80.  Reid  V.  Detroit  Ideal  Paint 
Co.,   132    Mich.    628,    94    NW   3. 

91.     See  cases  Infra  this  note. 

[a1  Bntiize  and  sapazalil*  oon. 
tracts.— (1)  Whether  a  contract  of 
subscription  is  entire  or  separable 
is  determined  by  the  same  rules  of 
construction  as  apply  to  other  con- 
tracts. Trent  Import  Co.  v.  Wheel- 
wright, 118  Md.  249,  84  A  543.  See 
generally  Contracts  ;  626  et  seq. 
(2)  A  stock  subscription  contract 
for  preferred  stock  and  common 
stock  held  not  separable.  Bee  Trent 
Import  Co.  V.  Wheelwright,  supra. 

[b]  Oonatmctlon  by  p«rtl*s.^-The 
general  rules  under  wnlch  the  courts 
give  effect  to  a  particular  construc- 
tion placed  upon  a  contract  by  the 
parties  apply  to  contracts  of  sub- 
scription to  stock.  HastlngiB  In- 
dustrial Co.  V.  Copeland,  114  Ark. 
415.  169  SW  1188;  Mitchell  v.  Porter, 
(Tex.  Civ.  A.)  194  SW  981.  See  gen- 
erally Contracts  S    617. 

[c]  Several  sheets  or  papera  oon- 
stmed  as  one  contract. — (I)  Beedy 
V.  San  Mateo  Hotel  Co.,  27  Cal.  A. 
663,  160  P  810;  Chicago  Bldg..  etc, 
Co.  V.  Peterson,  183  Ky.  696,  118  SW 
384;  Ft.  Worth  CJattlemen's  Trust 
Co.  V.  Turner,  (Tex.  Civ.  A.J  182  SW 
438.  See  also  supra  i  775.  (2)  A 
stock  subscription  agreement,  a  note, 
and  an  agreement  attached  thereto 
to  hypothecate  the  stock  subscribed, 
all  simultaneously  delivered,   consti- 


tute but  a  single  subscription  con- 
tract. FMu  Worth  Cattlemen's  Trust 
Co.  v.  Turner,  supra.  (3)  Under  Civ. 
Code  I  19,  where  plaintiff  signed  a 
subscription  agreement  lo  stock  in  a. 
hotel  corporation  which, referred  ex- 
pressly, to  a  prior  subscription  list 
and  agreement,  plalntlfL  had  con- 
structive notice  of  the  ,  terms  and 
oonditlons  of  the  first  agreement, 
and  was  chargeable  therewith.  Beedy 
V.  San  Mateo  Hotel  Co.,  supra. 

liy.  Tor  oomnum  or  prafatrad 
■took. — Where  a  subscription  agree- 
ment to  form  a  corporation  provides 
for  the  Issuance  of  preferred  and 
common  stock,  and  tnat  the  sub- 
scriber is  to  designate  the  class  of 
stock  to  which  he  subscribes,  an 
undesignated  subscription  -  will  be 
deemed  a  subscription  to  common 
stock,  unless  a  preference  Is  asked 
prior  to  the  organisation  pf  the 
corporation,  or  by  unanimous  con- 
sent of  the  stockholders  after  such 
time.  Union  Point  Nat  Bank  v. 
Amoss,  144  Ga.  426,  87  S^  406. 

[el  VaderwzltlBf  afreeaneAt.— • 
Where  an  underwriting  agreement 
obligated  the  underwriters  to  take 
an  unsubscribed  Issue  of  plalntifTs 
stock  \n  a  specified  proportion,  and 
before  the  public  subscription  was 
closed  the  number  of  shares  to  be 
offered  to  the  public  was  reduced 
from  thirty  thousand  to  sixteen 
thousand,  six  hundred  and  sixty- 
seven,  the  underwriters  were  only 
bound  to  subscribe  for  the  same  pro- 
portionate amount  of  the  smaller 
number  of  shares  that  they  had 
previously  agreed  to  take  of  the 
large!-.  Electric  Welding  Ck>.  v. 
Prince,  196  Mass.  242,  81  NE!  306. 

[f]  Th*  contx«ot  u  oonstmsa  ta 
the  llglit  of  the  facts  sad  olroanu 
■taaoas  sarroaadlaf  tha  tMuuHMtloa. 
— Wallace  v.  Bcllpse  Pocahontas  Coal 
Co.,    (W.  Va.)  98  as  298. 

Cg]  UaMUtr  of  wtbaortbara  •• 
pnactpals  aaA  aot  ••  aoratlaa  or 
raanuitoni  see  Knickerbocker  Trust 
Co.  v.  Evans,  188  Fed.  649,  110  CK7A 
347  [certiorari  dea  226  U.  S.  702,  82 
set  886,  66  li.  ed.  1264]. 

Oaaatnwtloii  of  ooatraota  gaaacally 
see  Contracts  {  481  et  seq. 

rorm  of  vrUtaa  oo&traot  see 
supra   i   776. 


For  lailw  aaaes,  davalopauBta  and  ahutfas  in  the  Ww  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  constraetion,"'  as  are  also  the  questions  whether 
a  eontract  is  one  of  sabscription  or  purchase  or.  a 
loan  or  other  transaction,"^  whether  there  is  a  sub- 
scription or  .a  mere  agreement  to  subscribe  at  some 
future  time,**  and  whether  there  is  an  actual  sub- 
scription or  contract  to  purchase  or  a  mere  option 
to  purchase.** 

[$  799]  b.  What  Law  Gtovems.  Subscriptions 
to  the  stock  of  a  corporation  are  construed  and  the 
rights  and  liabilities  of  the  parties  determined  ac- 
cording to  the  law  of  the  domicile  of  the  corpora-  . 
tion,  it  beine  a  reasonable  implication  that  the 
parties  intended  to  Jse  i^ovemed  by  that  law.*' 

[f  800]  c.  Constmction  by  Court  or  Jury.  As 
in  t&e  ease  of  all  other  written  instruments,*^  a 
subscription  contract  is  interpreted  by  the  court, 
and  not  by  the  jury,  except  in  cases  where  {>arol 
evidence  is  admitted  to  explain  latent  ambiguities 
therein.** 

[$  801]  d.  Oharter,  Oeneral  Laws,  Constitation, 
and  By-Laws  as  Enteilof  into  Contract.  Whether 
the  corporation  is  oi^nized  under  a  special  charter 
granted  by  the  legislature,  or  under  a  general  en- 
abling statute,  the  charter  or  governing  statute  and 


98.     See  supra   I   754. 

93.  See  supra  f  75S. 

94.  See  supra  f  780. 

95>     See  cases   infra  this  note. 

Sulwcilptlou  aafl  not  •  mere 
^— In  Robs  v.  Gold  Hill  Bank, 
25  Nov.  191,  19  P  243,  it  was  proved, 
in  an  action  by  a  creditor  of  a  bank 
against  the  subscribers  to -its  capital 
stock,  that  one  defendant,  at  the  or- 

fanisatlon  of  the  bank,  paid  two 
undred  dollars,  and  took  a  certifi- 
cate to  that  effect,  and  that  on  pay- 
ment of  the  "balance  due"  he  would 
be  entitled  to  twenty  shares,  at  one 
hundred  dollars  each.  Defendant 
testified  that  he  regarded  the  trans- 
action as  an  option  giving  him  the 
right  to  take  the  stock  by  payment 
of  the  residue,  or  forfeit  the  amount 
paid.  It  was  proved  that  the  bank 
received  the  money  as  part  of  Its 
capital,  and  the  managing  officer 
testified  that  there  was  one  thou- 
sand eight  hundred  dollars  yet  due. 
The  bank  kept  no  subscription  book. 
It  was  held  that  defendant  was  a 
subscriber. 

[b]  CoBtraot  of  sale  aad  not  a 
Bwr*  option. — (1)  Provident  Gold 
Min.  Co.  V.  Manhattan  Securities  Co., 
168  Cat  304.  142  P  884-  Sarbach  T. 
Kansas  Fiscal  Agency  Co.,  86  Kan. 
T34,  122 .  P  113,  AnnCaslSlSC  416. 
(2)  An  accepted  offer  of  defendant 
to  plaintifC  corporation  for  blocks  of 
its  stock,  "to  be  delivered  ...  in 
amounts  as  called  for  and  as  paid 
for,"  no  sales  of  stock  to  be  made  to 
any  one  else,  and  providing  that  for 
two  months  no  demands  were  to  be 
made  on  defendant  in  excess  of  five 
thousand  dollars  per  month,  and 
from  that  time  not  In  excess  ot  ten 
thousand  dollars  per  month,  was 
held  to  be  a  contract  of  sale  and  not 
a  mere  option.  Provident  Gold  Mln. 
Co.  V.  Manhattan  Securities  Co., 
supra. 

[c]  Option^— An  option  on  shares 
of  mining  stock,  "to  be  taken  and 
paid  for  in  such  sums  and  amounts 
as  may  be  required  in  prosecution  of 
the  work  of  the  development,"  was 
only  an  option  to  purchase  so  much 
of  the  stock  as  was  required  to  pay 
for  development  work,  and  ended 
when  the  mine  became  self-support- 
ing. Woldson  V.  Richmond  Mln.,  etc., 
Co..    (Wash.)   172  P  1162. 

9&  U.  S. — Nashua  Sav.  Bank  v. 
Anglo-American  Land  Mortg.,  etc., 
Co.,  189  U.  S.  221,  23  SCt  617,  47  L. 
ed.  782  [aft  108  Fed.  764,  «  CCA  15); 
Payson  V.  Withers,  19  P.  Cas.  No. 
10,864,    6    Bias.    269. 

Ala. — Falls  v.  U.  8.  Sav.,  etc.,  Co., 
97  Ala.  417,  13  S  25,  38  AmSR  194, 
24-LRA    174. 

Ky. — ^Horton      v,      SherrlU-R^ssell 

[14  C.  J.-S4] 


Lumber  Co..  147  Ky.  226,  143  SW 
1053. 

Md.— Fear  v.  Bartlett,  81  Md.  436, 
32  A   322,   33   LRA  721. 

Mass. — Enectric  Welding  Co.  v. 
Prince,  195  Mass.  242,  81  NB  306; 
Penobscot,  etc.,  R.  Co.  v.  Bartlett, 
12   Gray  244,   71   AmD   753.     * 

Minn. — Axrord  v.  Western  Syndi- 
cate, Inv.  Co.,  170  NW  687. 

N.  T. — Merrick  v.  Van  Santvoord, 
34  N.  T.  208;  Seymour  v,  Sturgess, 
26  N.  T.  134;  Gause  v.  Com.  Trust 
Co.,  44  Misc.  46,  89  NTS  723  [rev  on 
other  grounds  100  App.  Dlv.  427,  91 
NTS  847];  McMillon  v.  Lamb,  166  N 
TS  666;  McDonough  v.  Phelps,  16 
HowPr  372;  Ex  p.  VanRiper  20 
Wend.   614. 

Pa. — Pittsburg  First  Nat.  Bank  v. 
Darlington,    25    Pa.    Super.    438. 

Utah.— Crofoot  v.  Thatcher,  19 
UUh  212,  67  P  171,   76  AmSR  725; 

97.  See  generally  Contracts  If 
996-1008   et  seq. 

98.  Knickerbocker  Trust  CO.  v. 
Evans,  188  Fed.  649,  110  CCA  347 
[certiorari  den  225  U.  S.  702,  32  SCt 
836,  66  L.  ed.  1264];  Monadnock  R. 
Co.  V.  Felt,  52  N.  H.  379;  Allen  v. 
Granger,    66    Wash.    465,    119    P    817. 

99.  U.  S. — Supreme  Council  R.  A. 
V.  Green,  237  U.  S.  631,  35  SCt  724, 
69  L.  ed.  1089,  LRA1916A  771;  Harri- 
son V.  Remington  Paper  Co..  140  Fed. 
385,  72  CCA  406.  3  LRANS  964,  6 
AnnCas  314  [certiorari  den  199  XT.  S. 
607.  26  SCt  747,  50  L.  ed.  331];  Giesen 
V.  London,  etc.,  Mortg.  Co.,  102  Fed. 
684,  42  CCA  616;  Peters  v.  Lincoln, 
etc.,  R.  Co.,  14  Fed.  819,  4  McCrary 
269. 

Ark. — ^Witter  v.  Mississippi,  etc.,  R. 
Co.,  20  Ark.  463. 

Colo. — Supply  Ditch  Co.  v.  Elliott. 
10  Colo.  327,  16  P  691,  3  AmSR  586. 

Pla. — Kirksey  v.-  Florida,  etc. 
Plank  Road  Co.,  7  Fla.  23,  68  AmD 
426. 

Ga. — Memphis  Branch  R.  Co.  v. 
Sullivan.  67  Ga.  240. 

111. — Mandel  v.  Swan  Land,  etc., 
Co.,  61  111.  A.  204  [rev  on  other 
grounds  164  111.  177,  40  NE  462,  46 
AmSR  124,  27  LRA  313]. 

Ind.— Hoagland  v.  Cincinnati,  etc., 
R.  Co.,  18  Ind.  462. 

Iowa. — Warello  County  v.  Burling- 
ton, etc.,  R.  Co.,  44  Iowa  585. 

Ky. — Oil  City  Land,  etc.,  Co.  v. 
Porter,  99  Ky.  254,  35  SW  643,  18 
KyL  151;  Wight  v.  Shelby  R.  Co.,  16 
B.  Mon.  4,  63  AmD  522. 

N.  T. — Rensselaer,  etc..  Plank  Road 
Co.  V.  Barton,  16  N.  T.  457  note; 
Small  V.  Herkimer  Mfg.,  etc.,  Co.,  2 
N.  T.  880. 

Oh. — ^Thomas  v.  KalbfuB,  97  Oh. 
St.  232,  119  NB  412.  .       . 

Tex.; — Commonwealth  Bond^g;  pt^^  . 


articles  of  insorporation  or  association,  and  the 
constitution  of  the  state,  are  deemed  to  enter  into, 
and  to  form  a  part  of,  the  contract  of  subscrip- 
tion.** The  same  is  true  of  the  constitution  and 
by-laws  of  the  corporation  in  the  case  iOf  a  sub- 
scription to  the  stock  of  an  existing  corporation.'- 
The  subscriber  is  chai^eable  with  knowledge  of  the 
fact  of  the  organization  of  the  corporation,  of  the 
powers  which  it  possesses  with  respect  to  the  cre- 
ating of  a  share  capital  and  the  issuing  of  shares, 
and  of  the  control  which  it  may  have  over  its 
shares.* 

[$  802]  11.  Promise  to  Pi^— a.  Express  Promise. 
Subscriptions  to  the  capital  stock  of  a  -  corporation 
usually  contain  an  express  promise  by  the  sub- 
scriber to  pay  the  amount  of  his  subscription  to 
the  corporation  or  to  some  person  for  its  benefit, 
and  in  such  case  the  subscriber  is  liable,  as  upon 
any  other  promise,  when  the  conditions  of  the  sub- 
scription.  have  been  performed.*  The  liability  of 
the  subscriber  in  such  a  case,  assuming  that  the 
contract  is  valid,  depends  upon  the  terms  and  con- 
ditions of  his  promise  and  is  simply  a  question  of 
construction,*  in   connection  with  the  charter  or 

Ins.  Co.  V.  He«ks,  (Civ.  A.)  187  SW 
681. 

See  also  Infra  }  833. 

1.  Olesen  v.  London,  etc.,  Mortg. 
Co.,  102  Fed.  684.  42  CCA  516;  Man- 
del  V.  Swan  Jjand,  etc..  Co.,  61  III.  A. 
204  [rev  on  other  grounds  164  111.  177, 
40  NE  462.  46  AmSR  124.  27  LRA 
313];  Wapello  County  v.  Burlington, 
etc.,  R.  Co.,  44  Iowa  585.  See  also 
supra  St  432,  438. 

9.  McClure  v.  Central  Trust  Co., 
28  App.  Dlv.  433,  63  NTS  188  [rev  on 
other  grounds  166  N.  Y.  108,  68  NE 
777,  53  LRA  IBS], 

8.  Me. — South  Bay  Meadow  Dam 
Co.  V.  Gray,  80  He.  647. 

Mass. — Anglo-American  Land  Mort- 
gage, etc.  Co.  V.  Dyer,  181  Maes.  693, 
64  NB  416,  92  AmSR  437;  Harris  v. 
Dorchester  First  Parish,  23  Pick. 
112;  6alem  Mill  Dam  Corp.  v.  Ropes, 

6  Pick.  28;  Spear  v.  Grant,  16  Mass. 
»;  Vose  V.  Grant,  15  Mass.  506;  Taun- 
ton, etc.  Tump.  Corp.  v.  Swan,  10 
Mass.  884.  6  AmD  139;  Taunton,  etc.. 
Tump.  Corp.  v.  Whiting,  10  Mass. 
327.  <  AmD  124;  Andover,  etc.. 
Tump.  Corp.  V.  Gold.  6  Mass.  40,  4 
AmD.  80;  Worcester  Tump.  Corp.  v. 
Wlllard,  6  Mass.  80,  4  AmD  39. 

Miss. — Smith  V.  Natchez  Steamboat 
Co.,  2  Miss.  479. 

N.  T. — Townsend  v.  Goewey,  19 
Wend.  424.  32  AmD  614;  Dutchess 
Cotton  Mfy.  v.  Davis,  14  Johna  238, 

7  AmD  469. 
Tex. — McCord      v.      Southwestern 

Sundries  Co..    (Civ.  A.)    188   SW  226, 


227   [quot  (3yc]. 

4.  Tulare  Sav.  Bank  v.  Talbot,  131 
C!al.  46,  63  P  172;  Ventura,  etc.,  R. 
Co.  V.  Collins,  S  Cal.  tTnrep.  Cas.  469, 
46  P  287,  48  P  1116. 

[a]  nine  of  pannent.— A  promise 
to  pay  at  such  times  as  called  upon 
thereafter  is  a  promise  to  pay  on  de- 
mand. Bogy  V.  Klrksville  Tump. 
Road  Co.,  3  Ky.  Op.  166. 

[b]  Amoiiat  puablo, — (1)  Where 
a  stock  subscription  rrovlded  that 
the  subscribers  agreed  "to  take  the 
nutnber  of  shares  set  opposite  our 
names,  respectively,  and  thereon  to 
pay  the  amount  in  cash  named,  to 
wit,  ten  per  cent  of  the  amount  of 
stock  by  us  subscribed,  to  A.  Bem- 
heim,  treasurer  of  said  corporation." 
and  opposite  the  name  of  each  sub- 
scriber, under  the  words  "Stock  suh- 
scribed,"  was  written  "32,000,"  and 
under  the  words  "Amount  of  Cash" 
was  written  "1200  nd.,"  the  obliga- 
tion on  the  subscription  was  not  lim- 
ited to  the  two  hundred  dollars,  but 
this  amount  was  to  be  paid  contem- 
poraneously with  the  subscription, 
and  the  balance  on  call.  Ventura, 
etc,  R,  Co.  v., .q^lUnq..  5  C^U  Unrep. 
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general  law  and  articles  of  incorporation,  and  any 
by-laws  entering  into  and  forming  a  part  of  the 
contract." 

An  obligajtion  created  by  the  charter  is  treated 
as  the  equivalent  of  an  express  promise.* 

And  an  agreement  to  take  and  fill  a  given  num- 
ber of  shares  in  an  incorporated  company  is  equiva- 
lent to  an  agreement  to  take  and  pay  for  such 
shares.' 

[$  803]  b.  ImnUed  Promise.  In  some  Ameri- 
can jurisdictions  it  has  been  held  that  unless  an 
express  promise  is  made  by  the  subscriber  to  pay 
for  the  shares  for  which  h©  subscribes,  he  incurs 
no  obligation  to  pay  which  can  be  enforced  by 
an  action  against  him,  but  the  only  remedy 
of  the  corporation  is  to  forfeit   the   shares   and 


sell  them  to  someone  else  if  it  oan.'  This 
view,  however,  is  contrary  to  the  great  weight 
of  authority.*  If  \  a  person  orders  goods  to  be 
delivered  to  him,  a  promise  is  impUed  that  he 
will  pay  for  them,  which  ripois  into  a  fixed  lia- 
bility when  the  goods  are  delivered.  So,  according 
to  the  prevailing  rule,  if  a  person  subscribes  for 
shares  in  a  corporation,  either  expressly  or  im^ 
pliedly,  a  promise  is  implied  that  he  will  pay  for 
them,  and  this  implied  promise  will  support  an 
action  against  him  by  the  corporation  or  by  its 
assignee  or  receiver,  after  the  express  and  im- 
plied conditions  of  the  subscription  have  been  per- 
formed, to  recover  the  amount  due  and  unpaid 
thereon.^"  In  like  manner  an  acceptance  of  a  cer- 
tificate of  a  stated  number  of  shares  of  the  stock 


Cas.  469,  4$  P  287,  48  P  1115.  (2)  In 
case  of  ambiguity,  an  agreement  of 
one  taking  stock  from  a  corporation 
to  ray  one  dollar  per  month,  for 
.  thirty-four  months,  will  be  held 
merely  to  be  an  arrangement  to  avoid 
necessity  for  calls  and  assessment, 
rather  than  a  sale  for  less  than  par; 
the  directors  not  being  shown  to 
have  authority  so  to  sell.  Tulare 
Sav.  IBank  v.  Talbot,  131  Cal.  46,  63  P 
172. 

[c]  OoBti««t  to  pay  In  land  Is  not 
a  contract  for  oash.  Re  Mfg.  Co.,  29 
Ont.  L.  266,  28  Ont.  L.  237. 

5.     gee  supra  J  801;  Infra  i  833. 

a.  Nashua  Sav.  Bank  v.  Anglo- 
American  Land,  etc.,  Co.,  189  U.  S. 
221.  23  set  617,  47  L.  ed.  782  raff  108 
Fed.  764.  48  CCA  151;  Buftalo,  etc., 
R.  Co.  V.  Dudley,  14  N.  T.  326;  North- 
em  B.  Co.  V.  Miller,  10  Barb.  (N.  T.) 
260. 

7.  Tork,  etc.,  R.  Co.  v.  Pratt,  40 
Me.  447;  Penobscot,  etc.,  R.  Co.  v. 
J>unn,  39  Me.  587;  Buckfield  Branch 
R.  Co.  v.  Irish,  39  Me.  44;  Bangor 
Bridge  Co.  V.  McMahon,  10  Me.  478. 

8.  Belfast,  etc,  R.  Co.  v.  Moore, 
40  Me.  B61;  Penobscot,  etc,  R.  Co.  v. 
Dunn,  39  Me.  587-  BuckHeld  Branch 
R.  Co.  V.  Irish,  39  Me.  44;  Kennebec, 
etc.,  R.  Co.  V.  Kendall.  31  Me.  470; 
Bangor  House  Proprietary  v.  Hinck- 
ley, 12  Me.  385;  Katama  Land  Co.  v. 
Jernegan,  126  Mass.  166;  Mechanics' 
Pdy.,  etc.,  Co.  v.  Hall.  121  Mass.  272; 
Atlantic  Cotton  Mills  v.  Abbott,  9 
Cush.  (Mass.)  428;  Chester  Glass  Co. 
V.  Dewey,  16  Mass,  94,  8  AmD  128; 
Franklin  Glass  Co.  v.  White,  14  Mass. 
286;  New  Bedford,  etc..  Tump.  Corp. 
V.  Adams,  8  Mass.  138,  6  AmD  81; 
Andover,  etc..  Tump.  Corp.  v.  Gould, 
6  Mass.  40,  4  AmD  80;  Worcester 
Tump.  Corp.  v.  WiUard,  5  Mass.  80, 
4  AmD  39.  See  Nashua  Sav.  Bank  v. 
Anglo-American  LAnd,  etc,  Co..  189 
U.  S.  221.  23  set  617.  47  U  ed.  782 
[afl  108  Fed.  764.  48  CCA  16]  (sUt- 
Ing  rule  in  New  Hamipshlre);  Odd 
Fellows'  Hall  Co.  v.  Glailer,  6  Del. 
172  (holding  remedy  by  sale  under 
statutory  provisions  exclusive  where 
there  was  no  express  or  Implied 
promise  to  pay);  Franklin  Glass  Co. 
V.  Alexander,  2  N.  H.  880,  9  AmD  92 
(dictum). 

Whuf  aa  eoultislvw  nanedy  Is  pro- 
-vlded  Iqr  >tatat*  see  infra  9  975. 

9.  See  Infra  this  section. 

10  V.  a. — Nashua  Sav.  Bank  v. 
Anglo-American  Land,  etc.,  Co..  189 
V.  a.  221,  23  set  617.  47  L.  ed.  782 
taff  108  Fed.  764.  48  CCA  16]  (stat- 
ing English  rule);  Glenn  v.  Marbury. 
146  U.  S.  499  12  SCt  914,  36  L.  ed. 
790;  Washburn  v.  Green,  133  U.  S. 
80,  10  SCt  280.  33  L.  ed.  516;  Hawley 
V.  Upton,  102  U.  S.  314.  26  L.  ed.  179; 
Chubb  V.  Upton,  95  V.  S.  665,  24  L. 
ed.  523;  Webster  V.  Upton,  91  V.  S. 
66,  23  L.  ed.  384;  Sanger  v.  Upton.  91 
U.  S.  56,  23  L.  ed.  220;  Upton  v.  Trl- 
bllcock,  91  U.  S.  46,  23  li.  ed.  208; 
Ogllvle  V.  Knox  Ins.  Co^  22  How. 
380,  16  L.  ed.  849-  In  re  L.  M.  Alle- 
man  ISardware  Co.,  172  Fed.  611 
[rev  on  other  grounds  181  Fed.  810, 


104  CXJA  320];  Wyman  v.  Bowman. 
127  Fed.  267,  62  OCA  189;  Kroegher 
V.  C^Uvada  Colonisation  Co.,  119  Fed. 
641,  56  CCA  267;  Andrews  v.  Bacon, 
38  Fed.  777;  Holmes  v.  Sherwood,  16 
Fed.  725.  3  McCrary  405. 

Ala. — Planters',  etc..  Independent 
Packet  Co.  v.  Webb,  144  Ala.  666.  39 

5  562;  Semple  v.  Glenn,  91  Ala.  246, 

6  S  46,  9  S  266,  24  AmSR  894;  Leh- 
man V.  Glenn,  87  Ala.  618,  6  S  44; 
Chamberlain  v.  Bromberg,  83  Ala. 
676,  8  S  434-  Glenn  v.  Semple,  80  Ala. 
159,  60  AmR  92;  Selma,  etc.,  R.  Co. 
V.  Tipton,  6  Ala.  787,  39  AmD  344; 
Carlisle  v.  Cahawba.  etc,  R.  Co.,  4 
Ala.  70;  Beene  v.  (Cahawba,  etc.,  R. 
Co..  3  Ala.  660. 

CaI.->-Mltchell  v.  Beckman,  64  Cal. 
117.  28  P  110;  Ventura,  etc.,  R.  Co.  v. 
Collins,  6  Cal.  Unrep.  Cas.  469,  46 
P  287,  48  P  1115;  Marshall  v.  Wentz, 
28  Cal.  A.  540,  163  P  244. 

Conn. — ^Flsh  v.  Smith,  73  Conn. 
377.  47  A  711.  84  AmSR  161;  John- 
ston V.  Allis,  71  Conn.  207.  41  A  816; 
Danbury.  etc.,  R.  Co.  v.  Wilson,  22 
Conn.  436;  Mann  v.  Cooke,  20  Conn. 
178;  Ward  v.  Grlswoldville  Mfg.  Co.. 
16  Conn.  59S;  Hartford,  etc.,  R.  Co. 
V.  Kennedy.  12  Conn.  499. 

Fla. — Kirksy  v.  Florida,  etc 
Plank  Road  Co.,  7  Fla.  23,  68  AmD 
426. 

Ga.— King  v.  Sullivan,  98, Qa.  621, 
20  SB  76;  Dal  ton.  etc,  R.  Co.  v.  Mc- 
Danlel.  66  Ga.  191;  Stinson  v.  Wil- 
liams. 35  Ga.  170;  Hlghtower  v. 
Thornton,  8  Ga.  486,  52  AmD  412. 

111. — Lane  v.  NJckerson,  99  111.  284; 
Chandler  v.  Brown,  77  111.  333  (under 
statute);  Stone  v.  Great  Western  OH 
Co..  41  111.  86;  Kllen  v.  Alton,  etc,  R. 
Co.,  13  111.  514;  Banet  v.  Alton,  etc, 
R.  <3o.,  18   111.  604. 

Ind. — Galney  v-  Ollson,  149  Ind.  68, 
48  NE  688;  Miller  v.,  Wild  Cat 
Gravel  Road  CM.,  52  Ind.  61;  Price 
V.  Grand  Rapids,  etc..  R.  <3o.,  18  Ind. 
137;  Heaston  v.  Cincinnati,  etc  R. 
Co.,  16  Ind.  276,  79  AmD  430. 

Iowa. — Fordyce  v.  Humphrey.  162 
Iowa  76.  131  NW  686;  Rutenbeck  v^ 
Hohn.  143  Iowa  13.  121  NW  698,  136 
AmSR  731;  Nulton  v.  Clayton,  64 
Iowa  425,  6  NW  685,  37  AmR  218; 
Waukon,  etc.,  R.  Co.  v.  Dwyer,  49 
Iowa    121. 

Kan. — Crlssey  v.  Cook.  87  Kan.  20, 
72  P  541;  Swan  v.  Pittsburg  Driving 
Park,  etc.,  Assoc,  6  Kan.  A.  572,  51 
P  583;  Beal  v.  Dillon,  5  Kan.  A.  27. 
47  P  817. 

Ky. — ^Mt.  Sterling  Coalroad  Co.  v. 
Little.  14  Bush  429;  Gill  v.  Kentucky. 
etc.,  Gold,  etc..  Min.  Co.,  7  Bush  635; 
Fry  V.  Lexington,  etc,  R.  Co..  2  Mete 
314;  Inettone  v.  Frankfort  Bridge  Co., 
2  Bibb  576.   5  AmD   638. 

La. — City  Item  Co-op.  Printing  Oo. 
V.  Phcenix  Furniture  Concern.  108  La. 
268,  32  S  469;  Jackson  F.  ft  M.  Ins. 
Co.  v.  Walle,  105  La.  89,  29  S  503; 
Belknap  v.  Adams,  49  La.  Ann.  1360, 
22  S  882:  (TucuUu  v.  Union  Ins.  Co., 
2  Rob.  673. 

Md.— Glenn  v.  Williams,  60  Md.  93; 
Frank  v.  Morrison,  68  Md.  423; 
Hughes  V.  Antietam  Mfg.  Co.,  34  Md. 


316. 

Mich. — Campbell  v.  Raven,  17C 
Mioh.  208,  142  NW  366;  Carson  v. 
ArcUc  Min.  Co.,  6  Mich.  288;  Dexter, 
etc.,  Plank-Road  Co.  v.  Millerd.  S 
Mich.  91. 

Minn. — Basting  v.  Ankeny.  64  Minn. 
133,  66  NW  266;  In  re  Minnehalia 
Driving  Park  Assoc.  53  Minn.  423.  56 
NW  59S;  Marson  v.  Deither.  49  Minn. 
423.  52  NW  38;  Spooner  v.  Bay  St. 
Louis  Syndicate,  47  Minn.  464,  60  NW 
601. 

Miss. — Nevltt  T.  Port  Gibson  Bank, 
14  Miss.  613. 

Mo. — Berry  v.  Rood,  168  Mo.  316, 
67  SW  644;  Thompson  v.  Greeley,  107 
Mo.  677,  17  SW  962;  Lionberger  v. 
Broadway  Sav.  Bank,  10  Mo.  A.  499; 
Pickering  v.  Templeton,  2  Mo.  A.  424. 

Nebr. — Dickinson  v.  Kline,  96  Nebr. 
435,   148  NW  141. 

Nev. — ^Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  108,  7  P  68,  8  AmSR 
797. 

N.  J. — ^American  Pig  Iron  Storage 
Co.  v.  State  Assessors.  66  N.  J.  L. 
389,  29  A  160;  Cumberland  Lumber 
C<f.  V.  Cninton  Hill  Lumber  Mfg.  Co., 
67  N.  J.  Bq.  627,  42  A  586;  Naumberg 
V.  See,  56  N.  J.  Eq.  468.  41  A  1116; 
See  v.  Heppenhelmer,  66  N.  J.  Sq. 
240.  36  A  966  [aflT  66  N.  J.  Eq.  458 
meml. 

N.  Y.— Stoddard  v.  Lum.  169  N.  T. 
266,  53  NE  1108,  70  AmSR  641,  46 
LRA  661;  Phoenix  Warehousing  Co. 
v.  Badger,  67  N.  T.  294;  Dayton  v. 
Borst,  81  N.  T.  436;  Burr  v.  Wilcox 
22  N.  T.  651;  Rensselaer,  etc.,  Plank 
Road  Co.  v.  Barton,  16  N.  Y.  467 
note;  Lake  Ontario,  etc.,  R.  Co.  v. 
Mason.  16  N.  Y.  461;  Buffalo,  etc.,  R. 
Co.  V.  Dudley,  14  N.  Y.  386:  Small  v. 
Herkimer  Mfg.,  etc.,  Co.,  2  N.  Y.  3S0; 
Rathbone  v.  Ayer.  121  App.  Dlv.  356, 
105  NYS  1041  [rev  on  other  grounds 
196  N.  Y.  503  mem,  89  NB  1111  mem]; 
Van  Wagenen  v.  Clark,  22  Hun  497; 
Calkins  V.  Atkinson,  2  Lans.  12; 
Strong  V.  Wheaton,  38  Barb.  616; 
Ogdensburgh,  etc.,  R.  Co.  v.  Frost, 
21  Barb.  «41;  Troy,  etc^  R.  Co.  v. 
TIbbits.  18  Barb.  297;  Ft.  Edward. 
etc..  Plank  Road  Co.  v.  Payne.  17 
Barb.  567  [aff  15  N.  Y.  888);  North- 
em  R.  Co.  V.  Miller.  10  Barb.  260; 
Mann  v.  Currle.  2  Barb.  294;  Harlem 
Canal  Co.  v.  Seixas,  2  N.  Y.  Super. 
504:  Hartford,  etc.,  R.  Co.  v.  Cros- 
well,  5  Hill  388,  40  AmD  354:  Spear 
V.  Crawford,  14  Wend.  20.  28  AmD 
513;  Slee  v.  Bloom,  19  Johns.  456,  10 
AmD  273;  Dutchess  (Totton  Hfy.  Co. 
V.  Davis,  14  Johns.  238,  7  AmD  469: 
Highland  Tump.  Co.  v.  HcKean,  11 
Johns.  98;  Goshen,  etc.,  Turnp.  Road 
Co.  V.  Hurtin.  9  Johns.  217,  6  AmD 
278;  Union  Tump.  Road  Co.  v.  Jen- 
kins, 1  Cal.  881,  Col.  &  C.  Caa.  2<4 
[rev  1  (Tai.  Cas.  861;  Sagory  v.  Du- 
bois, 3  Sandf.  Ch.  466. 

N.  C— Hobgood  V.  Ehlen,  141  N.  C. 
844,  63  SE  867:  Worth  v.  Wharton, 
122  N.  C.  376.  29  SB  370;  Tar  River 
Nav.  Co.  V.  Neal,  10  N.  C.  ?20. 

Oh. — Henry  v.  Vermillion,  etc.,  R. 
Co.,  17  Oh.  187;  Ollmor»  v.  Clnoin- 
,natl  Bank,  8  Oh.  68, 

Or.— r-Brundage      v.       Monumental 


For  latar  saaea.  MralopauaSs  and  AaaCM  In  the  law  see  cumulative  Annotations,  aaiaa  title,  itage  and  note  aumber. 


§§  803-805] 


CORPORATIONS 


[14  C.  J.]    637 


of  *  eoiporstion  issued  to  the  person  who  accepts 
it  implies  a  promise  that  he  will  pay  for  the  shares, 
as  maeh  as  though  he  had  signed  a  fonnal  contract 
to  pay  for  them,'^  unless  there  is  an  agreement  to 
the  contrary.'^  Under  this  doctrine  the  subscriber 
stands  liable  to  pay  assessments  lawfully  laid  upon 
the  shares,  in  the  mode  prescribed  by  the  charter 
governing  statute  or  by-laws,  although  he  has  not 
made  any  express  promise  to  do  so  in  the  subscrip- 
tion paper;"  and  this,  although  the  charter,  or  gov- 
erning statute  also  gives  to  the  corporation  a  remedy 
by  forfeitore  or  sale  of  the  shares,  the  theory  of  the 
courts  being  that  this  remedy  is  cumulative  merely."** 
Under  the  operation  of  this  rule  the  obligation  of 
actual  payment  is  created  in  all  oases  by  the  sub- 
scription, unless  the  terms  of  the  subscription  are 
such  as  plainly  to  exclude  it.^'  Where  there  is  an 
nneonditional  subscription,  even  without  an  express 
promise  to  pay,  a  right  on  the  part  of  the  directors 


Gold.  ete..  ICin.  Co..  12  Or.  122,  7  P 
J14;  Ladd  v.  Cartwrlght,  7  Or.   3Z9. 

Pa. — McDowell  v.  Lindsay,  213  Pa. 
S9t.  63  A  130:  Swearlngen  v.  Bewlck- 
ley  Dairy  Co..  1S8  Pa  68,  47  A  941, 
S3  UlA  471;  Bailey  v.  Pittabursh  R. 
Co.,  189  Pa.  213,  21  A  72;  Bell's  App.. 
IK  Pa.  88,  8  A  177,  2  AmSR  582; 
Cornell's  App..  114  Pa.  163,  6  A  268; 
Lane's  App.,  105  Pa.  49,  51  AmR  166; 
Ueans'  App.,  86  Pa.  76;  Merrijnac  Mln. 
Co.  V.  Levy,  64  Pa.-  227,  98  AmD 
697;  Delaware,  etc..  Canal  Nav.  Co. 
v.  Sansom.  1  Binn.  70;  In  re  Oien 
Iron  Works.  IS  Phlla.  479. 

S.  C. — Eflrd  V.  Piedmont  Land 
Impr..  etc.,  Co.,  66  S.  C.  78,  82  SB 
768.  S97:  Columbia  v.  Harrison,  9  B. 
C.  L.  21 S. 

Tenn. — Cartwrlght  v.  Dickinson,  88 
Tenn.  476,  12  SW  1030.  17  AmSR  910, 
7  LRA  706;  West  Nashville  Planlnff- 
mill  Co.  V.  Nashville  Bav.  Bank,  86 
Tenn.  262,  8  SW  840,  6  AmSR  835 
(per  Lurton,  J.):  Chase  v.  Bast  Ten- 
nessee, etc  Jt.  Co.,  5  Lea  416;  Stokes 
v.  Lebanon,  etc.  Tump.  Co.,  6 
Humphr.  241. 

Tex. — ^Hamm  v.  Wlnkleman,  83  Tex. 
165,  18  SW  488;  Bhowalter  v.  Laredo 
Impr.  Co.,  S3  'Tex.  162,  18  SW  491; 
Mathls  V.  Pridhlun,  1  Tex.  Civ.  A. 
68.  20  SW  1016. 

Vt. — Windsor  Blectric  Light  Co.  v. 
Tandy,  66  Vt.  248,  29  A  248,  44  Am 
SR  888  [regardlngr  the  view  to  the 
contrary  expressed  in  Connecticut, 
etc..  R.  Co.  V.  Bailey,  24  Vt.  466,  68 
AmD  181  as  obiter];  ElBsex  Bridge 
Co.  V.  Tattle,  2  Vt.  898. 

Va. — ^Hamilton  v.  Olenn,  85  Va. 
901.  9  SB  129. 

Wash. — Mitchell  v.  Jordan,  86 
Wash.  646.  79  P  311;  Cole  v.  Satsop 
R.  Co.,  9  Wash.  487,  87  P  700,  43 
AmSR  868;  ESderkln  v.  Peterson,  8 
Wash.  674.  8<  P  1089. 

Wis. — South  Milwaukee  Co.  v.  Mur- 
phy, 112  Wis.  614,  88  NW  683.  58 
LRA  82;  Gibbons  v.  Qrlnsel.  79  Wis. 
165,  48  NW  255. 

'Sing. — In  re  Llanharry  Hematite 
Iron  Co.,  L.  R.  1  Ch.  85;  In  re  Lon- 
don, etc.  Cons.  Coal  Co.,  5  Ch.  D. 
625;  In  re  Robinson,  etc..  Brewery 
Cd„  li.  R.  is  Eq.  228;  Ex  p.  Palmer. 
Ir.  R.  2  Eki.  672;  Re  Imperial  Land 
Co.,  Ltd..  40  L.  J.  Ch.  180;  Ex  p. 
London,  etc.,  Co.,  Ltd.,  19  L.  T.  Rep. 
M.  S.  599:  Huddersfleld  Canal  Co.  v. 
Buckley.  7  T.  R.  86,  101  Reprint  848. 

Ont. — Denison  v.  Smith,  48  U.  C. 
B.  503. 

UaUltty  aftiv  trsssfs*  b«(oz* 
pantMAt  IB  mi  see  infra  i  1184. 

11.  V.  S.— Chubb  V.  Upton.  96  U. 
8.  686.  24  L.  ed.  523;  Upton  v.  Tribll- 
cock,  91  U.  S.  45,  23  L.  ed.  208;  In 
re  Grand  Rapids  Furniture  Agency, 
209  Fed.  483;  In  re  L.  M.  Alleman 
Hardware  Co.,  172  Fed.  611  [rev  on 
oth«r  grounds  181  Fed.  810,  104  CCA 
120];  in  re  Duryea  Power  Co.,  159 
Fed.    788,    20  AmBankr  219. 

Conn. — ^United  German  Sliver  Co. 
T.  Bronson,  92  Conn.  266,  102  A  647: 
Danbury.  etc,  R.  Co.  v.  Wilson,  22 


Conn.  436.  . 

ni. — Parkhurtt  v.  Mexican  South- 
eastern R.  Co.,  102  111.  A.  603. 

Mo. — Chouteau  v.  Dean,  7  Mo.  A 
210. 

N.  T. — Buffalo,  etc,  R.  Co.  v.  Dud- 
ley, 14  N.  T.  336;  Palmer  v.  Law- 
rence, 6  N.  T.  Super.  161  [a«  6  N.  T. 
389];  Van  Cott  v.  Van  Brunt,  2  Abb 
NCas   283. 

N.  D. — German  Mercantile  Co.  v. 
Wanner,  26  N.  D.  478,  488,  142  NW 
463,  62  LRANS  453  [clt  Cyc]. 

Ont. — Re  Charles  H.  Davles,  Ltd., 
18  Ont.  L.  240,  13  OntWR  579;  Ross 
v.  Machar,   8  Out.  417. 

And  see  cases  supra  |  777. 

[a]  Effsot  of  yioaiisa  by  coi«oza> 
ttoa  to  pay  tat«r««tv— And  this  is  ao. 
although  the  certificate  contains  a 
promise  on  the  part  of  the  corpora- 
tion to  nay  Interest  thereon  until  the 
happening  of  a  certain  specified 
event.  McLaughlin  v.  Detroit,  etc., 
R.   Co.,    8    Mich.    100. 

la.  Milliken  v.  Caruso,  206  N.  T. 
659,  98  NE  498. 

[af  Wban  pronila*  ao«  laq^Ue<L — 
(1)  While  delivery  and  acceptance  of 
treasury  stock  would  raise  an  Im- 
plied obligaition  to  pay,  delivery  of 
certificates  of  unissued  stock  to  de- 
fendant, at  the  request  of  M  pur- 
suant to  agreement  between  defend- 
ant and  M  raised  no  such  implied 
promise,  and  as  between  the  corpora- 
tion and  defendant  there  was  no  obH- 
gatlon.  Banders  v.  Proctor,  172 
App.  DIv.  713,  158  NTS  433.  (2) 
Where  the  corporation  is  not  Incor- 
porated to  accomplish  a  pubHc  ob- 
ject, but  for  the  immediate  profit  and 
advantage  of  its  projectors,  no  con- 
tract to  pay  for  the  stock  is  to  be 
implied  from  the  subscription.  Sey- 
mour V.  SturgesB,  26  N.  Y.  134. 

13.  U.  S. — Hawley  v.  Upton.  102 
U.  S.  814,  26  L.  ed.  179;  Webster  v. 
Upton,  91  U.  S.  66,  23  U  ed.  884; 
Upton  V.  Trlbllcock,  91  U.  8.  45.  23 
L.  ed.  203;  Frost  v.  Frostburg  Coal 
Co..  24  How.  278,  16  L.  ed.  637.. 

Ala. — Selma.  etc.,  R.  ■  Co.  v.  Tin- 
ton.  6  Ala.  787,  89  AmD  344;  Carlisle 
V.  Cahawba,  etc.,  R.  CO;,  4  Ala.  70; 
Beene  v.  Cahawba,  etc.,  R.  Co.,  8  Ala. 
660. 

Conn. — Danbury,  etc.,  R.  Co.  v.  Wil- 
son. 22  Conn.  486;  Mann  v.  Cooke, 
20  Conn.  178:  Hartford,  etc.,  R.  Co. 
V.  Kennedy,  12  Conn.  499.  See  also 
Ward  V.  OriswoldvUIe  Mfg.  Co.,  16 
Conn.  693. 

Fla — Klrksey  v.  Florida,  etc. 
Plank  Road  Co.,  7  Fla.  23,  68  AmD 
426 

Ga — ^Hlghtower  v.  Thornton,  8  Oa. 
486,  52  AmD  412. 

Ind. — Miller  v.  Wild  Cat  Gravel 
Road  Co.,  52  Ind.  61. 

Iowa. — Waukon,  etc,  R.  Co.  v. 
Dwyer,   49  Iowa  121. 

Ky. — Fry  v.  Lexington,  etc,  R.  Co., 
2  Mete.  314;  Instone  v.  Frankfort 
Bridge  Co.,  2  Bibb  676,  5  AmD  638. 

La. — ^New  Orleans,  etc,  R.  Co.  v. 
Brisgs,  27  L<u  Ann.  SIS. 


to  make  a  call  carries  with  it  a  corresponding  duty 
on  the  part  of  the  stockholders  to  pay  it."  If  from 
the  general  character  of  the  corporation  it  is  apparent 
that  no  contractual  liability  was  incurred  by  the 
stockholder,  no  promise  to  pay  will  be  implied.  ^'^ 

[$  804 j  12.  BaUtion  of  IMbtor  and  tJreditor. 
The  relation  of  a  stockholder  who  has  not  paid  for 
his  stock  to  the  corporation  is  the  ordinary  one  of 
debtor." 

[%  806]  13.  Measore  of  Liabili^  of  Snbscriber. 
As  between  a  subscriber  for  sftoek  or  a  stockholder 
and  the  corporation,  the  market  value  of  the  stock 
is  not  an  element  affecting  in  any  way  the  liability 
of  the  subscriber  or  stockholder  to  the  corporation, 
as  such  liability  is  measured  by  the  amount  of  Ijie 
subscription  for  the  stock  at  its  par  value,  less  any 
amount  which  has  been  paid  on  it,^'  and  subject 
to  any  valid  agreement  limiting  the  amount  of  re- 
covery to  less  than  the  par  vsdua"     If  there  has 

Me. — Penobscot  etc.,  R.  Co.  v. 
Dunn,  39  Me.  587;  Buckfield  Branch 
R.  Co.  V.  Irish,  39  Me.  44-  Kennebec, 
etc.,  R.  Co.  V.  Jarvls,  34  Me.  360. 

Md. — Busey  v.  Hooper,  36  Md.  15, 
6  AmD  860-  Hughes  v.  Antletam 
Mfg.  Co.,  34  Md.  316. 

Mass. — Worcester  Citjr  Hotel  v. 
Dickinson.  6  Gray  686. 

Mich. — Meriimac  Mln.  Co.  v.  Bag- 
ley,  14  Mich.  601;  Carson  v.  Arctic 
Min.  Co.,  6  Mich.  288:  Dexter,  etc, 
Plank-RoBd  Co.  v.  Mlilerd,  3  Mich. 
91. 

Miss.— Freeman  v.  Winchester,  18 
Miss.   677. 

Mo. — Joy  V.   Manlon,   28   Mo.   A.   S. 

N.  T. — Dayton  v.  Borst,  31  N.  T. 
485-  Rensselaer,  etc.,  Plank  Road  Co. 
V.  Barton,  16  N.  Y.  467;  Lake  On- 
tario, etc.,  R.  Co.  V.  Mason,  16  N.  Y. 
451;  Buffalo,  etc..  R.  Co.  v.  Dudley, 
14  N.  T.  386;  Small  v.  Herkimer 
Mfg.,  etc.,  Co.,  2  N.  Y.  830;  Ogdens- 
burgh,  etc.,  R.  Co.  v.  Frost,  21  Barb, 
641iRenseelaer,  etc..  Plank  Road  Co. 
v.  WeUel.  21  Barb.  66:  Troy,  etc, 
R.  Co.  V.  Ttbblta,  18  Barb.  297:  Troy, 
etc.,  R.  Co.  V.  Kerr,  17  Barb.  '681;' 
Ft.  Edward,  etc..  Plank  Road  Co.  v. 
Payne,  17  Barb.  667  (rev  on  other 
grounds  15  N.  Y.  5831;  Northern  R. 
Co.  v.  Miller,  10  Barb.  260:  Hartford, 
etc,  R.  Co.  V.  Croswell,  6  Hill  883, 
40  AmD  354;  Troy  Tump.,-  etc, 
Oo.  V.  McChesney,  'Si  Wend.  296; 
Herlcimen  Mfg.,  etc.,  Co.  v.  Small, 
21  Wend.  273;  Spear  v.  Crawford, 
14  Wend.  20,  28  AmD  513;  Dutchess 
Cotton  Manufactory  v.  Davis,  14 
Johns.  238.  7  AmD  469;  Goshen,  etc.. 
Tump.  Road  Co.  v.  Hurtin,  9  Johns. 
217.  6  AmD  278. 

Pa. — Merrimao  Mln.  Co.  T.  Levy, 
64  Pa  227,   93  AmD  677. 

Tenu. — East  Tennessee,  etc.,  R.  Co. 
V.  Gammon,  5  Sneed  567;  Stokes  V, 
Lebanon,  etc.,  Tump,  Co.,  6  Humphr. 
241. 

And  see  otlier  cases  supra  notes 
10,  11. 

1^.  ■>einslv«BMM  of  MMudjr  bjr 
forfaftnr*  see  infra  |  976. 

1*.  Elysville  Mfg.  Co.  v.  Oklsko 
Co.,  6  Md.  162;  Palmer  v.  Lawrence, 
5  N.  Y.  Super.  161  [art  5  N.  Y.  889]; 
Spear  v.  Crawford,  14  Wend.  (N.  Y.) 
20,  28  AmD  613;  Re  Modem  House 
Mfg.  Co.,  28  Ont.  L.  237. 

IB,  Merrimac  Mln.  Co.  v.  Levy,  64 
Pa  227,  93  AmD  697. 

IBH.  In  re  South  Mountain  Cbns. 
Min.    Co.,    6    FM.    403,   ^    Sawy.    SO 


(California  mining  company). 

Killing  oozpocmUOBa  see  Mines  and 
Minerals. 

ISL  Edwards  v.  Schilllnger,  246 
111.  281,  91  NE  1048,  137  AmS^  308, 
33  LRANS  895  [aff  148  111.  A.  227]: 
Parmalee  v.  Price,  208  111.  644,  70 
NE  725. 

17.  North,  etc..  R.  Co.  v.  Wlnfree, 
51  Ga.  318;  Dean  v.  Baldwin,  99  111. 
A  682. 

18.  See  supra  9   603  et  seq, 

[a]  OonstriwUon  of  acreemsnt.— 
An   instrument   recltinjf,    "I   hereby 
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been  no  delivery  or  offer  to  deliver,  the  measore  of 
damages  is  not  the  value  of  the  stock,  but  only  such 
■as  would  result  from  the  loss  of  the  sale.^^^  In  an 
action  against  one  who  promised  that  another  would 
subscribe  a  certain  amount  of  stock  the  measure  of 
damages*  is  the  difference  between  the  value  of  the 
stock  at  the  time  of  trial  and  the  amount  of  the 
subscription.'** 

[$  806]  14.  A«reeiiient  to  Issue  Stock  for  Prop- 
er!^ or  Services.  When  a  corporation  has  author- 
ity to  receive  property  or  services  in  payment  of 
subscriptions  to,  or  contracts  for  the  sale  of,  its 
capital  stock,'*  a  contract  for  such  payment,  t» 
snming  that  statutory  provisions  and  rules  of  law 
as  to  the  valuation  of  the  property  or  services  are 
not  violated,"*  is  enforceable  by  and  against  the 
corporation  in  accordance  with  its  terms;  and  on 
the  other  hand  it  cannot  be  enforced  contrary  to 
its  terms,  as  between  the  corporation  and  the  sub- 
serifber  or  purchaser,  unless  a  different  liability  is 
imposed  upon  the  stockholder  by  statute.^ 

Treating  contract  as  completed  by  conreyaoce. 
Where  the  owner  of  property  has  agreed  to  convey 
the  same  to  a  corporation  in  consideration  of  all 
its  stock,  and  he  receives  and  retains  the  stock, 
equity  will  treat  the  transaction  as  completed  by 
»  conveyance.** 

[i  807]  15.  Wliether  Sabscriptioiu  Ai«  Joint 
or  Several  As  a  general  rule,  eaclf  subscription  to 
the  capital  stock  of  a  corporation  or  agreement  to 
purchase  shares  is  an  independent  undertaking,  and 
is  in  no  way  affected  by  the  terms  of  other  sub- 
scriptions or  agreements;^  and  the  obligation  of 

subscribe  for  one  share  of  the  capital 
atock  of  a  certain  railroad  company, 
"and  hereby  own  and  acknowledge 
myself  indebted  to  said  company  In 
the  sum  of  $100.00  therefor,  pay- 
able to  the  order  of  said  company 
on  demand;  provided,  the  same  is 
not  to  be  piaid,  or  any  part  thereof, 
until  said  road  is  graded"-  between 
certain  points  and  within  a  certain 
time,  is  an  agreement  to  pay  the 
company  one  hundred  dollars,  on  de- 
,  mand,  for  the  stock,  after  the  pre- 
Bcrlbea  conditions  have  been  fulfilled, 
and  not  an  a^eement  to  pay  the 
market  value  of  a  share  of  the  stock 
at  that  time.  North,  etc.,  R.  Co.  v. 
Winfree,  51  Ga.  818,  319. 

18H.  Thrasher  v.  Pike  County  R. 
Co.,   26   111.   S9J. 

ISV^.  Rhey  v.  Ebensburgr,  etc, 
Plank-Road  Co.,   27  Pa.   261. 

19.     See  supra,  9  693  et  seq. 

aa     See  supra  i  648  et  seq. 

ai.     See  supra  ii  2ii,  696.  $03,  648. 

affeot  of  oostnMt  as  afaliist  ored- 
itois  of  oorpoiaMoii  see  infra  XII,  D. 
et  seq,   supra  }  648  et  seq. 
'     Bffeot    of    oontraoX   as    to    other 
Stookboldam  see  supra  ]   612  et  seq. 

Oonteacts  tar  or  wltra  pnmioters 
see  supra    i  289  et  sea. 

tughtw,  tLVOtm,  Mid  lUblllUw  as 
1jstim«  pxomotsra  and  oorp<MC»tloa 
see  supra  9   336   et  seq. 

90.  Cerro  Cobre  Dev.  Co.  v.  Du- 
vall,  16  Arlx.  485,  147  P  696.  See 
generally  Equity   [16  Cyc  186]. 

tta,  Erla  etc.,  R.  Co.  v.  Patrick,  2 
Abb.  Dec.  (N.  T.)  72,  2  Keyes  266: 
Connecticut,  etc..  Rivers  R.  Co.  v. 
Bailey,  24  Vt.  465,  68  AmD  181. 

34k  U.  S. — Davis,  etc.,  Bldg.,  etc., 
Co.  V.  Barber,  61  Fed.  148  [app  dlsm 
60  Fed.   465,   9   CCA  79]. 

Ark. — Snodgrass  v.  Zander,  106 
Ark.  462,  164  SW  212. 

III. — Edwards  v.  SchilllnKer,  246 
111.  231,  91  NE  1048,  137  AmSR  308, 
33   LRANS    8J5    [aff  148   111.   A.   227]. 

Ind. — Price  v.  Grand  Rapids,  etc., 
R.  Co..  18  Ind,  187;  Herron  v.  Vance, 
17   Ind.    596. 

Ky. — ChlcagiD,  Bids.,  etc^,  Co.  v, 
Peterson,  133  Ky.  696,  il8  SW  384. 


each  of  several  subscribers  to  the  same  agreement 
-of  subscription,  even  though  the  word  "we"  is 
used  in  connection  with  the  subscription  or  prom- 
ise, is  several  and  not  joint,**  and  each  subscriber 
is  liable  only  for  the  amount  set  opposite  his  own 
name.*'  But  subscriptions  or  contracts  to  purchase 
stock  may  by  their  terms  be  made  joint,  either 
originally  or  on  default  in  payments.*" 

[i  808]  16.  Parol  Evidence  to  Affect  Written 
Snbscription.  The  admissibility  of  parol  evidence  to 
add  to,  vary,  explain,  or  contradict  a  written  con- 
tract of  subscription  is  specifically  considered  in 
another  title."'-** 

[i  809]  E.  Snbecription  of  Full  Amount  or 
Specific  Amount  of  Capital  Stock — 1.  In  GeneraL 
Where  the  corporation  is  to  come  into  existence 
only  on'  the  full  amount  of  its  capital  stock,  or 
a  specified  amount,  being  subscribed,  it  clearly 
cannot  make-  and  enforce  payment  of  calls  before 
such  condition  has  been  fulfilled.^  Furthermore, 
where  an  act  of  incorporation  or  the  general  law 
under  which  a  corporation  is  formed,  or  the  articles 
of  association,  certificate  of  incorporation,  or 
charter  fixes  the  amount  of  the  eapital  stock  which 
the  corporation  must  have,  or  fixes  a  minimiun 
amount  which  it  must  have  to  commence  business 
or  exercise  corporate  powers,  the  general  rule  is 
that  prior  to  subscription  of  the  amount  fixed  sub- 
scriptions to  the  capital  stock  are  merely  condi- 
tional,*^ and  in  the  absence  of  a  waiver  or  e»- 
toppel**  a  subscriber  is  not  liable  to  assessments 
or  action  on  his  subscription  until  the  amount  so 
fixed  is  fully  and  bona  fide  subscribed,**  unless  the 


Mass. — Hastlngrs  Lumber  Co.  v. 
Edwards,  188  Mass.  687.  75  NB  67. 

Mich. — Davis  v.  Bedford,  70  Mich. 
120,   37   NW  919. 

Mo. — Davis  V.  Johnson,  49  Mo.  A. 
240:  Ghie  v.  Beard,  11  Mo.  A.  21. 

N.  Y. — Richmondvllle  Union  Semi- 
nary Co.  V.  McDonald,  84  N.  T.  879; 
Erie,  etc.,  R.  Co.  v.  Patrick,  2  Abb. 
Dec.  72,  2  Keyes  266:  Moore  v.  Rob- 
ertson. 11  NTS  798,  26  AbbNCas  173 
[rev  on  other  grrounds  62  Hun  65, 
16  NTS  408]  (agreements  to  purchase 
sli&r6s ) 

W.  Va. — Clarksburg  Bd.  of  Trade 
Land  Co.  v.  Davis,  86  8E  929. 

Wis. — Gibbons  v.  Grinsel,  79  Wis. 
365,  48  NW  265. 

(a]  Bffect  of  omission  to  assess 
some  subscrlbeTS. — Under  a  contract 
of  subscription  for  stock  of  a  corpo- 
ration, by  which  each  subscriber 
agrees  to  take  and  pay  for  the  num- 
ber of  shares  set  opposite  his  name, 
there  is  a  promise  by  each  signer, 
the  performance  of  which  is  not  de- 
pendent on  payments  of  other  sub- 
scribers, so  that  omission  of  the 
stock  of  one  subscriber  from  assess- 
ments for  payment  of  stock  does  not 
relieve  the  other  sulMcrlbers  from 
liability  thereon.  Hastings  Lumber 
Co.  V.  Edwards,  188  Mass.  687,  76  NE 
67. 

[b]  SataeHptloas  Iky  s«me  psrson 
ta  dUrersBt  oapAdtlsB.— Where  a  sub- 
scription paper  binds  the  subscribers 
severally  Ifut  not  Jointly  and  two 
subscriptions  are  made  at  the  isame 
time  by  the  same  person,  one  in  his 
individual  name,  and  the  other  with 
the  addition  "Kx'r,"  the  pendency  of 
an  action  for  the  amounts  due  in 
respect  to  one  of  the  subscriptions 
is  no  ground  for  abating  the  sub- 
scription in  the  action  for  the  other, 
the  contracts  being  separate.  EMe, 
etc..  R.  Co.  v.  Patrick,  2  Abb.  Dec. 
(N.  T.)   72,  2  Keyes  266. 

as.  Price  v.  Grand  Rapida,  etc., 
R.  Co.,  18  Ind.  187;  Chicago  Bldg., 
etc.,  Co.  V.  Peterson,  133- Ky.  596,  118 
SW  384;  Brie,  etc.,  R.  Co.  v.  Patrick, 
2  Abb.  Doc.  (N.  T.)72.  2  Keyes  256; 
Clarksburg  Bd.  of  Trade  Land  Co.  v. 


Davis,  (W.  Va.)  86  SB  929;  and  other 
cases  in  preceding  note. 

[a]  As  to  jMader  la  aanlty  see 
Herron  v.  Vance,  17  Ind.  69S. 

9S.  Chicago  Bldg.,  .etc.,  Co.  v. 
Peterson.  138  Ky.  696,  118  SW  S84; 
New  Haven,  etc.,  R.  Co.  v.  Harden, 
119  Mass.  861;  First  Trust  Co.  v. 
Miller,  160  Wis.  SS6,  ISl  NW  813. 

[a]  XUsstmUoasi — (1)  Thus,  where 
a  subscription  agreement  by  which 
two  or  more  severally  subscribe  for 
stock  pcovldes  that,  "tor  any  unpaid 
or  deferred  balance  of  subscription, 
all  delinquent  subscribers  are  jointly 
liable,"  the  subscriptions  are  severaJ 
before,  and  Joint  after,  default  in 
payment.  Chicago  Bldg.,  etc.,  Co.  v. 
Peterson,  133  Ky.  696,  118  .SW  384. 
(2)  And  where,  to  provide  additional 
capital  for  a  corporation,  two  stock- 
holders agreed  to  take  a  specified 
number  of  surrendered  shares  one 
half  each,  and  to  take  a  specified 
number  of  shares  of  new  stock,  in 
addition,  and  to  furnish  the  corpora- 
tion a  specified  sum  as  needed,  it 
was  held  that  there  was  a  Joint 
promise  on  their  part  to  pay  for  the 
stock  whlcli  they  agrreed  to  take.  First 
Trust  Co.  v.  Miller.  160  Wis.  336,  151 
NW  813.  (3)  An  instrument  signed 
by  several  persons,  proposing  that, 
if  a  railroad  company  will  extend  its 
road  to  a  certain  point,  "we  will 
undertake"  to  buy  a  certain  amount 
of  stock,  has  been  held  to  be  a  joint 
contract  on  the  part  of  the  signers. 
New  Haven,  etc.,  Co.  v.  Bayden.  119 
Mass.  361. 

a7..S6.  See  Evidence  [17  Cyc  667 
et  seq], 

30.  Mandel  v.  Swan  Land,  etc.,  Co.. 
51  111.  A.  204  [rev  on  other  grounds 
154  111.  177,  40  NE  462,  46  AmSR  124, 
27  LRA  313];  Portland,  etc.,  R.  Co. 
V.  Splllman.  23  Or.  587,  32  P  688; 
Birge  V.  Browning,  11  Wash.  249,  39 
P  643;  Denny  Hotel  Co.  v.  Schram.  6 
Wash.  134,  32  P  1002,  86  AmSR  130. 

37.   See  cases  infra  note  89. 

Oondttioiiai  subsoriptloiui  Keaetally 
see  infra  I  832  et  seq. 

33.   See  infra  i  812. 

3*.  V.  S.— Hollander  v.  Heaslip,  222 


For  l«ts>  oaaaa,  dsrslopmsAti  and  ehaafta  in  the  law  see  cumnlstlve  Annotations,  same  title,  page  and  note  number. 
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rule  is  Tendered  inapplicable  in  the  particnlar  ease 
by  the  provisions  a#  the  charter  or  g^eral  law  or 
by  agreement  of  the  parties  to  the  contrary  in  the 

Fed.  808,  1S7  CCA  1;  Converse  v. 
Gardner  Governor  Co.,  174  Fed.  80, 
98  CCA  16;  Winters  v.  Armstrong,  87 
Fed.  608. 

Cai. — Ventura,  etc.,  R.  Co.  v.  Hart- 
man,  116  Cal.  260,  48  P  66:  San 
Bernardino  Inv.  Co.  v.  Merrill,  108 
Cal.  490.  41  P  487;  Santa  Crux  R.  Co. 
T.  Soh warts,  68  Cal.  106. 

Colo. — Stearns  t.  Sorrls,  4  Colo.  A. 
191.   35   P  281. 

Conn. — ^Rldgrefleld.  ertc,  R.  Co.  v. 
Bmsli,  48  Conn.  86;  New  Tork,  etc., 
K.  Co.  V.  Hunt, '89  Conn.  76. 

Ga. — Bimnd  v.  liawrencevllle  Branch 
R.  Co..  77  Oa.  606,  1  SB  266:  Hendrlx 
T.  Academy  of  Music,  78  Oa.  437; 
Memphis  Branch  R.  Qo.  v.  Sullivan, 
67  Ga.  240:  South  Georgia,  etc.,  R.  Co. 
▼.  AyresL  66  Ga.  280. 

IlL — ^McCoy  V.  World's  Columbia 
Exposition,  186  111.  366,  67  NB  1043, 
78  AmSR  288  [ail  87  111.  A.  606]; 
World's  Fair  BxcuQrIon,  etc.  Boat  Co. 
V.  Gasch,  162  111.  408.  44  NB  724; 
Peo.  V.  National  Sav.  Budc,  128  111. 
618,  22  NB  888;  Temple  v.  Liemon,  112 
111.  61.  1  NB  268;  Allman  v.  Havana, 
etc.,  R.  Co.,  88  111.  621;  Maodel  v. 
Swan  LAnd,  etc,  Co.,  61  111.  A.  204 
[rev  on  other  grounds  164  III.  177, 
40  NB  462,  46  AmSR  124,  27  LRA 
813]. 

Ind. — Banty  r.  Buckles.  68  Ind.  49; 
Fox  V.  AUensville,  etc.  Tump.  Co., 
46  Ind.  81;  Hain  v.  Northwestern 
Gravel  Road  Co..  41  Ind.  196;  Hoas- 
land  ▼.  Cinclnnsti,  etc,  R.  Co..  18 
Ind.  452. 

Iowa. — Peoria,  etc.,  R.  Co.  v.  Pres- 
ton. 86  Iowa  116. 

Kaju — ^Topeka  Bridge  Co.  v.  Cum- 
mlngs.  S  Kan.  66. 

Ky. — Lall  V.  Mt.  Sterling  Coal 
Road  Co.,  18  Bush  82;  Fry  v.  Lexing- 
ton, etc,  R.  Co.,  2  Mete.  314;  Phillips 
v.  Covington,  etc.  Bridge  Co.,  2  Mete 
219;  Wight  v.  Shelby  R.  Co.,  16  B. 
Mon.  4.  63  AraD  622. 

La. — ^Bxpositlon  R.,  etc,  Co.  y. 
Ouial  St.  Bxposition  R.  Co.,  42  La. 
Ann.  870,  7  S  627;  State  v.  Atchafa- 
laya  R..  etc.  Co.,   6  Rob.  63. 

Me. — ^Rockland,  etc.,  Steam-Boat 
Co.  V.  Sewall,  78  Me.  167,  8  A  181, 
80  Me.    400.    14  A   989:   Belfast,   etc.. 


contract  of  subscription  or  in  the  articles  of  asso- 
ciation or  certificate  of  incorporation.^  The  subse- 
qnent  inability  of  the  corporation  to  collect  a  part 


B.  Co.  ▼.  Cottrell,  66  Me.  185;  Somer- 
set R.  Co.  V.  Clarke,  61  Me.' 879: 
Lewey's  Island  R.  Co.  v.  Bolton,  48 
Ue.  461.  77  AmD  286  Somerset  etc., 
R.  Co.  V.  CushlngM6  Me.  624:  Penob- 
scot R.  Co.  V.  White,  41  Me.  612, 
66  AmD  267;  Penobscot  R.  Co.  T. 
Duromer,  40  Me.  172,  63  AmD  664: 
Oldtown,  etc.,  R.  Co.  v.  Veasle,  89 
He.  671;  Kennebec  etc.,  R.  Co.  v. 
Jarvls.  34  Me.  360.  < 

Md. — Morgan  v.  Landstreet,  109 
Md.  668,  72  A  399,  130  AmSR  631, 
16  AnnCas  1247:  Gettysburg  Nat. 
Bank  v.  Brown.  96  Md.  367,  62  A  976, 
93  AmSR  839;  Balle  v.  Calvert  Col- 
lege Educational  Soc,  47  Md.  117; 
mghes  V.  Antietam  Mfg.  Co.,  84  Md. 
316. 

Mass. — ^E:aton  v.  Pacific  Nat.  Bank, 
144  Mass.  260,  10  NB  844;  Boston, 
etc..  R.  Co.  V.  Wellington,  118  Mass. 
79;  Penobscot,  etc,  R.  Co.  v.  Bartlett, 
12  Gray  244.  71  AraD  763;  Troy,  etc., 
R.  Co.  V.  Newton,  8  Gray  696;  Peo- 
ple's. Ferry  Co.  v.  Balch,  8  Gray 
303;  Stoneham  Branch  R.  Co.  v. 
Gould.  2  Gray  877;  Atlantic  Cotton 
Mills  V.  Abbott,  9  Cush.  428;  Wor- 
cester, etc.,  R.  Co.  V.  Hinds,  8  Cush 
110;  Cabot  etc..  Bridge  v.  Chapin,  6 
Cush.  60;  Central  Turnp.  Corp.  v. 
Valentine,  10  Pick.  142;  Salem  Mill- 
Dam  Corp.  v.  Ropes,  9  Pick.  187  19 
AmD  363;  Newburyport  Bridge  v. 
Story,  6  inck.  46  note;  Salem  Mill 
Dam  Corp.  v.  Ropes,  6  Pick.  28. 

Mich. — Curry  Hotel  Co.  v.  Mulllns, 
98  Mich.  318.  68  NW  360;  Interna- 
tional Fair,  etc.,  Assoc,  v.  Walker, 
88  Mich.  62,  49  NW  1086;  Halsey 
I'lre  Engine  Oo.  v.  Donovan,  67  Mich. 
318,  28  NW  828:  Monroe  v.  Ft. 
Wayne,  etc  R.  Co.,  28  Mich.  272; 
Svartwout  ▼.  Michigan  Air  Line  R. 


Co.,  24  Mich.  889;  Shurtz  v.  School- 
craft, etc.,  R.  Co.,  9  Mich.  269. 

Minn. — Masonic  Temple  .Assoc,  v. 
Channel!,  43  Minn.  353,  46  NW  716; 
Duluth  Inv.  Co.  v.  Witt,  63  Minn.  638, 
66  NW  956. 

Miss. — Selma,  etc,  R.  Co.  v.  Ander- 
son, 51  Miss.  829.   ' 

Mo. — Haskell  v.  Worthington,  94 
Mo.  660,  7  SW  481;  Sedalla,  etc.,  R. 
Co.   V.  Abell,   17  Mo.  A.   645. 

Mont. — Bnterprlse  Sheet  Metal 
Works  V.  Schendel,  178  P  1069,  1060 
[clt  Cyc]. 

Nebr. — Macfarland  v.  West  Side 
Impr.  Assoc,  63  Nebr.  417,  73  NW 
736,  66  Nebr.  277,  76  NW  684:  Hards 
v.  Platte  Valley  Impr.  Co.,  35  Nebr. 
263,  63  NW  73;  Hale  v.  Sanborn,  16 
Nebr.  1,  20  NW  97;  Boehme  v.  Omaha 
Hotel  Co.,  6  Nebr.  80:  Bstabrook  v. 
Omaha  Hotel  Co.,  6  Nebr.  76;  Livesey 
V.  Omaha  Hotel  Co..  6  Nebr.  60. 

N.  H. — Contoocook  Valley  R.  Co.  v. 
Barker,  32  N.  H.  868:  New  Hamp- 
shire Cent.  R.  Co.  v.  Johnson,  30  N. 
H.  390,  64  AmD  300-  LltUeton  Mfg. 
Co.  V.  Parker  14  N.  H.  643. 

N.  J. — ^Audenrled  v.  Bast  Coast 
Milling  Co.,  68  N.  J.  ka-  450,  69  A 
677. 

N.  T.— Bray  v.  Farwell,  81  N.  T. 
600  [overr  It  seems  Rensselaer  Plank 
Road  Co.  V.  Wetsel,  21  ^arb.  66]; 
Union  Hotel  Co.  v.  Hersee^  .79  N.  Y. 
454,  35  AmR  536;  Myers  v.  Sturgls, 
128  App.  Dlv.  470,  108  NTS  628 
[aft  197  N.  T.  626  mem,  90  NB'1162 
mem];  Brie,  etc,  R.  Oo.  v.  Owen,  32 
Barb.  616;  Sullivan  County  Club  v. 
Butler,   26  Misc.   306,   66  NTS   1. 

Oh.— Jewett  v.  Valley  R.  Co.,  84 
Oh.  St.  601;  Bmmltt  v.  Springfield, 
etc.,  R.  Co.,   31  Oh.  St.  23. 

Or. — Fiairvlew  R.  Co.  v.  SpUlman, 
23    Or.   687,   32  P   688. 

Pa. — Spellier  Blectrio  Time  Co.  v. 
Leedom.  149  Pa.  186,  24  A  197;  Gar- 
rett V.  Dillsbury,  etc.,  R.  Co.,  78  Pa. 
465;  Philadelphia,  etc.,  R.  Co.  T. 
Hickman,   28  Pa.  818. 

R.  I. — Warwick  R.  Oo.  v.  Cady,  11 
R.  I.  131. 

Tenn. — ^Helskell  v.  Morris,  186 
Tenn.  238,  186  SW  99;  Pope  v.  Mer- 
chants' Trust  Co.,  118  Tenn.  506,  103 
SW  792;  Newport  Cotton  Mill  Co.  v. 
Mlms,  103  Tenn.  466.  53  SW  736: 
Anderson  v.  Middle,  etc.,  R.  Co.,  91 
Tenn,  44,  17  SW  808;  Read  v.  Mem- 
phis Gayoso  Gas  Co.,  9  Heisk.  545. 

Tex. — Orynski  v.  Loustaunan,  16 
SW  674;  Galveston  Hotel  Co.  v.  Bol- 
ton, 46  Tex.  633;  Clegg  v.  Galveston 
Hotel  Co.,  1 .  Tex.  A.  Civ.  Cas.  { 
621. 

Vt.— Rutland,  etc.,  R.  Co.  v.  Thrall, 
35  Vt.  636:  Connecticut,  etc.,  R.  Co. 
V.  Bailey,  24  Vt^465,  58  AmD  181. 

Va. — Norwich  Lock  Mfg.  Co.  T. 
Hockaday,  89  Va.  667,  16  SB  877. 

Wash. — Blrge  v.  Browning,  11 
Wash.  249.  89  P  643;  Elderkln  v. 
Peterson,  8  Wash.  674.  88  P  1089; 
Denny  Hotel  Co.  v.  Schram,  8  Wash. 
134.  32  P  1002,  36  AmSR  130. 

Wis. — Weston  v.  Dahl,  162  Wis.  32, 
155  NW  949;  Milwaukee  Brick,  etc., 
Co.  V.  Schoknecht,  109  Wis.  467,  84 
NW  838;  Anvil  Min.  Co.  v.  Sherman, 
74  Wis.  226,  42  NW  228,  4  LRA  282. 

E!ng. — Fox  V.  Clifton,  6  Blng.  776, 
19  BCL  847,  180  Reprint  1479;  Wont- 
ner  v.  Shairp,  4  C.  B.  404,  66  BCL 
404,  136  Reprint  663;  Galvanized  Iron 
Co.  v.  Westoby,  8  Bxch.  17,  156  Re- 
print 1240;  Nbrwlch,  etc.,  Nav.  Co.  v. 
Theobald,  M.  &  M.  161,  22  BCL  491; 
Pitchford  V.  Davis,  6  M.  &  W.  2, 
161  Reprint  1. 

Ont. — In  re  Carpenter,  35  Ont.  L. 
626,  29  DomLR  683,  9  OntWN  447. 

J  a]  BSect  of  faot  fhat  ooxpoxatioii 
sts  de  faoto<— The  fact  that  a  cor- 
poration whose  atten:>pted  organisa- 
tion was  made  before  the  required 
amount  of  its  capital  stock  had  been 
subscribed  is  a  corporation  de  facto, 
so  that  its  existence  cannot  be  ques- 
tioned collaterally,  will  not  enable 
it   to    recover   against   a   subscriber 


to  its  capital  stock,  where  the  con- 
ditions upon  which  his  subscription 
was  made  have  not  been  complied 
with  or  waived  by  him.  Fairvlew 
R.  Co.  V.  Splllman,  23  Or.  687,  32 
P    688. 

[b]  asaot  of  fact  Oat  OTgwdx*. 
tlmi  mmj  hs  sSectad  pxtox  to  miHt- 
•«ilp«laB  for  all  ths  stook. — The  fact 
that  a  statute  Implies  that  organisa- 
tion of  corporation  may  be  effected 
prior  to  subscription  for  all  the 
stock  does  not  require  the  conclusion 
that  the  legislature  Intended  to  mod- 
ify the  rule  that  recovery  could  be 
had  on  stock  subscription  only  when 
the  stock  has  been  subscribed.  ESn- 
terprise  Sheet  Metal  Works  y.  Schen- 
del,   (Mont.)   173  P  1059. 

[«]  FleadlTig. — ^Allegations  con- 
strued not  to  allege  that  the  mini- 
mum capita]  stock  had  not  been  sub- 
scribed. Wllke  v.  Avary,  12  Oa.  A. 
148,   76  SB  1039. 

[d]  raolty  iastmetton  snlmltUBr 
this  gilastlon  to  a  Jury  in  an  action 
for  an  assessment  see  Selma,  etc, 
R.  Co.  V.  Anderson,  61  Miss.  829. 

4a  U.  S.— Chubb  V.  Upton.  15  U. 
S.  866,  24  L.  ed.  628. 

Ala. — Schloss  v.  Montgomery  Trade 
Co.,   87  Ala.   411,  6   S   360,   13  AmSR  > 
51. 

Ark. — Arkadelphla  Cotton-Mills  v. 
Trimble,  64  Ark.  816,  16  SW  776. 

Cal. — Ventura,  etc,  R.  Co.  v.  Hart- 
man,  116  Cal.  260,  48  P  66:  San 
Bernardino  Inv.  Co.  v.  Merrill,  108 
cal.  490,  41  P  487:  West  v.  Crawford. 
80  Cal.  19,  21  P  1123;  Aubum  Opera 
House,  etc.,  Assoc,  v.  Hill,  3  Cal. 
Unrep.  Cas.'8S9,   32  P  687. 

Ga. — South  Georgia,  etc.,  R.  Co.  T. 
Ayres,    66    Ga.    280. 

Ida. — Wall  V.  Basin  Min.  Co.,  16 
Ida.  813.  101  P  733,  22  LRANS  1018. 

III. — Mandel  v.  Swan  Land,  etc., 
Co.,  164  111.  177,  40  NB  462,  46  AmSR 
124,  27  LRA  318  (rev  61  111.  A.  204]. 

Ind. — Hoagland  v.  Cincinnati,  etc, 
R.  Co.,  18  Ind.  462:  Newcastle,  etc.. 
Tump.  Co.  V.  Bell.  8  Blackf.  684. 

Iowa. — Iowa,  etc,  R.  Co.  v.  Per- 
kins,   28    Iowa    281 

Kan. — Hunt  v.  Kansas,  etc.  Bridge 
Co.,  11  Kan.  fl2. 

Me. — Skowhegan,  etc.,  R.  Co.  v. 
Kinsman,  77  Me.  870;  Bucksport,  etc.. 
R.  Co.  v.  Buck,  65  Me.  636;  Penobscot 
R.  Co.  V.  White,  41  Me.  5i2,  66  AmD 
257;  Tork,  etc.,  R.  Co.  v.  Pratt,  40 
Me.  447;  Kennebec,  etc,  R.  Co.  V. 
Jarvis,    84    Me.    360. 

Md. — Musgrave  v.  Morrison,  64'Md. 
161. 

Mass. — ^Eaton  y.  Pacific  Nat.  Bank, 
144  Mass.  260,  10  NB  844:  Boston, 
etc.,  R.  Co.  V.  Wellington,  }13'Mass. 
79;  Penobscot,  etc.,  R.  Co.  v.  Bartlett, 
12  Gray  244,  71  AmD  753. 

Minn. — Minneapolis  Masonic  Tem- 
ple Assoc.  V.  Channell,  43  Minn.  358, 
46  NW  716. 

Miss. — ^Perkins  v.  Sanders,  66  Miss. 
738 

Mo. — Commerce  Trust  Co.  v.  Het- 
Unger,   181   Mo.  A.   338,    168   SW  911. 

Nebr. — Lincoln  Shoe  Mfg.  Co.  v. 
Sheldon,   44  Nebr.  879,  62  NW  480. 

N.  T. — Rensselaer,  etc..  Plank  Road 
Co.  v.  Barton,  16  N.  T.  457;  Schenec- 
tady, etc.,  Plank  Road  Co.  v. 
Thatcher,  11  N.  T.  102;  Rensselaer, 
etc..  Plank  Road  Co.  v.  Wetsel.  21 
Barb.  66;  Hamilton,  etc.  Plank 
Road  Co.  V.  Rice,  7  Barb.  167. 

Oh. — Jewett  v.  Valley  R.  Co.,  84 
Oh.  St.  601;  Bmmltt  v.  Springfield, 
etc..   R.   Co..   31   Oh.   St.    23. 

Or. — Astoria  etc,  R,  Co.  v.  Hill, 
20  Or.  177,  26  P  379;  Willamette 
Freighting  Co.  v.  Stannus,  4  Or.  261; 
Oregon  Cent.  R.  Co.  v,  Scoggin,  8 
Or.  161. 

R.  I. — ^Warwick  R.  Co.  v.  Cady,  11 
B.  I.  131. 

S.  C. — Cheraw,  etCL.  R.  Cc  v.  Gar- 
land, 14  S.  C.  63;  Cheraw,  etc,  R. 
Co.  V.  White.  14  ^.  C.  51. 

Tenn. — Anderson  v.  Middle,  etc.JSU 
Co.,  91  Tenn.  44,  17  SW  808.  \Ki 
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Tex.— Belton  Compreas  Co.  t. 
Saunders,  70  Tex.  699,  6  SW  184. 

Utah. — Utah  Hotel  Co.  v.  Uadseii, 
4<  Utah  28K.  134  P  B77  (such  oon- 
dltlon  will  not  be  Implied,  when  not 
Impoaed   by   statute    or   agreement). 

Wis. — Milwaukee  Brick,  etc.,  Co.  v. 
Schoknecht.  108  Wis.  467,  84  NW 
838:  Port  Edwards,  etc,  R.  Co.  v. 
Arpin,  80  Wis.  214,  49  NW  8»8j 
Lynch  V.  Eastern,  etc.,  R.  Co.,  67 
Wis.  4(0,  15  NW  743,  826. 

Enr. — Ornamental  Pyrogr&phlc 

Woodwork  Cq^   Ltd.   v.   Brown,   1  H. 

6  C.  63,  169  Reprint  27;  Macdougall 
T,  Jersey  Imperial  Hotel  Co.,  Ltd., 
i  Hem.  &  H.  528.  71  Reprint  668; 
Re  English,  etc.,  Rollinr-Stock  Co., 
12  Jur.  N.  S.  738. 

N.  8.— North  Sydney  Min.,  etc.,  Co. 
▼.  Greener,  31  N.  S.  41. 

[a]  lies*  tbajL  toll  amonst  fixed 
ttf  statnte  ox  ohartar. — (1)  Where 
the  statute  or  charter  fixes  less  than 
the  full  capital  stock  as  the  amouat 
which  must  be  subscribed,  a  sub- 
scription to  that  amount  is  sufficient. 
San  Bernardino  Inv.  Co.  v.  Merrill, 
108  Cal.  490,  41  P  487;  Angrlo-Ameri- 
can  Land,  etc.,  Co.  v.  Dyer,  181  Mass. 
593,  64  NE  416,  92  AmSR  437;  Lin- 
coln Shoe  M(g.  Co.  V.  Sheldon,  44 
Nebr.  279,  62  NW  482;  Schenectady, 
etc.,  Plank  Road  Co.  v.  Thatcher,  11 
N.  T.  102;  Hanover  Junction,  etc.,  R. 
Co  V.  Qrubb,  82  Pa.  36.  And  see 
other  cases  Jnfra  this  note  [c]  (2) 
But  in  such  case  it  is  generally  a 
prerequisite  to  the  subscriber's  lia- 
bility that  the  specified  amount  shall 
be  subscribed.  Minor  v.  Alexandria 
Mechanics'  Bank,   1   Pet.    (U.  S.)   46, 

7  L.  ed.  47;  Herbert  Kraft  Co.  Banlt 
V.  Orland  Bank,  133  Cal.  64,  66  P 
148;  Ventura,  etc.,  R.  Co.  v.  Hartman, 
116  Cal.  260,  48  P  66;  San  Bernardino 
Inv.  Co.  V.  Merrill,  108  Cal.  490.  41  P 
487;  New  Haven,  etc.,  R.  Co.  v.  Chap- 
man. 38  Conn.  66;  Illinois  River  R. 
Co.  T.  Zimmer,  20  111.  664;  Boagland 
V.  Cincinnati,  etc.,  R.  Co.,  18  Ind. 
462;  Hunt  v.  Kansas,  etc.,  Bridge 
Co-ill  Kan.  412;  Boston,  etc.,  R.  Co. 
V.  Wellington,  113  Mass.  79;  Penob- 
scot, etc.,  R.  Co.  V.  Bartlett,  12  Gray 
(Mas&)  244,  71  AmD  753;  Lexington, 
etc,  R.  Co.  V.  Chandler,  13  Mete. 
(Mass.)  311;  Perkins  v.  Sanders,  66 
Miss.  733;  Sedalia,  etc.,  R.  Co.  v. 
Abell,  17  Mo.  A.  646;  Schenectady, 
etc.,  Plank  Road  Co.  v.  Thatcher,  11 
N.  T.  102;  Rensselaer,  etc..  Plank 
Road  Co.  V.  Wetsel,  21  Barb.  (N.  T.) 
66;  Hamilton,  etc..  Plank  Road  Co. 
V.  Rice,  7  Barb:  (N.  T.)  166:  Jewett 
V.  Valley  R.  Co.,  84  Oh.  St.  601;  Fair- 
view  R.  Co.  V.  Srlllman,  23  Or.  587, 
32  P  688;  Hanover  Junction,  etc.,  R. 
Co.  V.  Grubb,  82  Pa.  36;  Norwich  Lock 

.Kits-  Co.  V.  Hockaday,  89  Va.  657,  16 
SE  877;  Finance  and  Issue,  Ltd.  v. 
Canadian  Produce  Corp.,  Ltd.,  [1905] 
1  Ch,  37;  Pelrce  v.  Jersey  water- 
works Co.,  Ltd.,  L.  R.  5  Exch.  209; 
North  Stafford  Steel,  etc.,  Co.,  Ltd.  v. 
Ward,  L.  R.  3  Exch.  172.  And  see 
other  cases  infra  this  note  [c]. 

[b]  PneonMttonal  pi  mill—  la 
KMMzal. — (1)  Thus  it  has  been  held 
that  where,  in  a  subscription  to  the 
stock  of  a  corporation,  a  subscriber 
promises  without  any  condition  to 
take  and  pay  for  a  certain  number  of 
shares  at  the  par  value  therein 
named,  the  promise  is  binding  and  en- 
forceable, although  the  amount  of 
the  oarltal  stock  has  not  been  fixed 
and  the  minimum  number  of  shares 
named  In  the  charter  has  not  been 
subscribed  for.  Skowhegan,  eto^  R. 
Co.  V.  Bkinsman.  77  Me.  870;  Ken- 
nebec, etc,  R.  Co.  V.  Jarvls,  34  Me. 
860;  Milwaukee  Brick,  etc.,  Co.  v. 
Schoknecht.  108  Wis.  467,  84  NW  838 
(dictum).  (2)  Where  the  charter 
merely  fixes  the  maximum  amount  of 
the  capital  to  be  raised,  and  the  sub- 
scription embodies  a  definite  promise 
to  take  and  pay  for  the  shares  set 
opposite  the  respective  names  of  the 
subscribers  at  a  stated  sum  per  share, 
the  same  conclusion  follows;  such  a 
ease  being  distinguished  from  those 
cases  In  which  a  definite  carltal  Is 
fixed,  or  a  definite  proportion  or  sum 
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Is. required  as  a  condition  iH«cedant 
to  organ  Icatlon,  or  in  which  condi- 
tional subscriptions  are  made.  War- 
wick R.  Co.  V.  Cady,  11  R.  I.  181. 
See  also  Willamette  Freighting  Co.  v. 
Stannus,  4  Or.  261. 

[c]   AgrssaMBt  to  eoirnnenne  bnal. 
1  leas  thaa  foil 


on.  Isaa  thaa  foil  amonat  aatlior- 
Ised  capital  stook. — (l)  The  gen- 
eral rule  that  a  subscription  to  the 
capital  stock  of  a  corporation  Is  on 
the  implied  condition  that  It  shall  be 
enforceable  against  the  subscriber 
only  after  the  full  capital  shall  have 
been  subscribed  is  subject  to  the 
qialiflcatldn  that  the  parties  may, 
when  not  prevented  by  the  terms  of 
the  statute  0r  charter,  expressly  or 
Impliedly  agree  to  commence  busi- 
ness, or  exercise  powers,  with  less 
than  the  full  amount  of  capital 
eftock,  or  this  may  be  expressly  au- 
thorized by  statute  or  charter,  in 
which  case  it  is  not  necessary  that 
the  full  amount  of  the  authorized 
capital  stock  shall  be  subscribed 
before  enforcing  subscriptions. 
Schloss  V.  Montgomery  Trade  Co.,  87 
Ala.  411,  6  S  360,  13  AmSR  61;  Arka- 
delphla  Cotton-Mills  v.  Trimble,  64 
Ark.  316,  15  SW  776;  West  v  Craw- 
ford, 80  Cal.  19,  21  P  1123;  Mandel  v. 
Swan  Land,  etc.,  Co.,  164  111.  177,  40 
NB  462.  46  AmSR  124,  27  LRA  813: 
Oldham  v.  Mt.  Sterling  Impr.  Co.. 
103  Ky.  529.  45  SW  779,  20  KyL  207; 
Anglo-American  Land  Mortg.,  etc.. 
Co.  V.  Dyer,  181  Mass.  693,  64  NE 
416.  92  AmSR  437;  Eaton  v.  Pacific 
Nat.  Bank.  144  Mass.  260.  10  NE  844- 
Boston,  etc.,  R.  Co.  v.  Wellington,  113 
Mass.  79;  Penobscot,  etc.,  R.  Co.  v. 
Bartlett.  12  Gray  (Mass.)  244.  71 
AmD  753;  Lincoln  Shoe  Mfg.  Co.  t. 
Sheldon,  44  Nebr.  279.  62  NW  480- 
Audenrled  v.  East  Coast  Milling  Co., 
68  N.  J.  Eq.  460,  59  A  677;  Schenec- 
tady, etc.  Plank  Road  Co.  v. 
Thatcher,  11  N.  Y.  102;  Bmmitt  v. 
Srrlngfleld,  etc.,  R.  <3o.,  81  Oh.  St. 
23:  Astoria,  etc,  R.  Co.  v.  Hill,  20  Or. 
177,  26  P  379;  Willamette  Freighting 
Co.  V.  Stannus,  4  Or.  261;  Anderson 
v.  Middle,  etc.,  R.  Co.,  91  Tenn.  44,. 
17  SW  803:  Milwaukee  Brick,  etc, 
Co.  V.  Schoknecht,  108  Wis.  467,  84 
NW  838  (dictum);  Port  Edwards, 
etc.,  R.  Co.  V.  Arpln,  80  Wis.  214.  49 
NW  828:  Ornamental  Pyrographic 
Woodwork  C!o.,  Ltd.  v.  Brown,  2  H. 
&  C.  63.  169  Reprint  27.  (2)  And  it 
has  been  held  in  effect  In  a  number 
of  jurisdictions  that,  where  an  act 
of  Incorporation  in  no  part  of  it  de- 
clares that  the  parties  named  as  in- 
corporators shau  not  have  power  to 
act  as  a  corforatlon  until  a  oertaln 
amount  of  stock  Is  subscribed  for. 
and  a  certain  amount  of  carpltal  is 
paid  in.  subscribers  to  the  stock  can 
be  compelled  to  pay  their  subscrip- 
tions, in  the  absence  of  an  agreement 
to  the  oontrEuy.  notwithstanding  the 
whole  of  the  stock  authorised  to  be 
Issued  has  not  been  subscribed  for. 
South  Georgia,  etc..  R.  Co.  v.  Ayres, 
66  Qa.  230;  Musgrave  v.  Morrison,  54 
Md.  181;  Lincoln  Shoe  Mfg.  Co.  v. 
Sheldon,  44  Nebr.  279.  62  NW  480: 
Rensselaer,  etc.  Plank  Road  Co.  v. 
Wetsel,  21  Barb.  (N.  T.)  66;  Belton 
Compress  Co.  v.  Saunders.  70  Tex. 
699.  6  SW  184;  Keller  v.  Mitchell.  1 
Tex.  A.  Civ.  Cas.  S  97;  Lynch  v.  East- 
ern, etc,  R.  Co.,  57  Wis.  430,  15  NW 
743,  826.  (3)  But  In  such  cases  sub- 
scriptions are  not  enforceable  until 
subscription  of  the  full  amount  on 
which  It  Is  agreed  that  the  corpora- 
tion shall  commence  business,  unless 
there  Is  an  agreement  to  the  con- 
trary. Schenectady,  ete..  Plank  Road 
Co.  V.  Thatcher,  11  N.  T.  102:  and 
other  eases  supra  this  note  [a]  (2); 
and  [c]  (1) 
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mmtx  of  tastatess  ou7,^in  a  number 
of  cases  ft  has  been  held  that  it  is 
no  defense  to  a  proceeding  against 
a  stockholder,  whether  by  the  com- 
pany or  by  one  of  Its  creditors,  to 
recover  In  respect  of  a  balance  due 
on  his  stock  subscription,  that  by 
the   terms   of  its  charter   the   com- 
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pany  was  prohibited  from  commenc- 
ing business -until  a  prescribed 
amount  of  ca^tal  stock  should  be 
paid  In.  Such  a  pr»visIon,  It  has  been 
well  held,  was  Intended  for  the  bene- 
fit of  those  who  might  deal  with  the 
company,  cuid  not  for  the  benefit  of  Its 
stockholders  as  a  condition  precedent 
to  the  right  to  enforce  the  collection 
of  calls  duly  made  upon  stock  aub- 
scribed.  Naugatuek  Water  Co.  v. 
Nichols.  58  Conn.  403,  20  A  316,  8 
LRA  637;  McDermott  T.  Donegan,  44 
Mo.  86;  Sims  v.  Brooklyn  St.  R.  Co.. 
37  Oh.  St.  666. 

e]     Othar  axeaptioBal  ommam. — (1) 

lere  thtf  articles  of  association  pro- 
vided that  the  "capital  stock  of  aaJd 
corroratlon  shall  be  fifty  thousand 
dollara.  of  which  fourteen  thousand 
five  hundred  dollars  has  been  sul>- 
scribed  .  '.  .  and  the  residue  may 
be  issued  and  disposed  of  as  the 
board  of  directors  may  from  time  to 
time  order  and  direct,"  and  the  com- 
pany had  begun  business  before  de- 
fendant subserlbed  for  his  stock.  It 
was  held  that  the  Implied  condition 
that  no  subscriptions  were  to  be  paid 
until  the  whole  capital  stock  was 
subscribed  could  not  arise,  and  de- 
fendant was  bound  to  pay  his  sub- 
scription when  called  uron  for  It  by 
the  directors.  Arkadelphia  Cotton- 
Mills  V.  Trimble,  64  Ark.  316,  16  SW^ 
776.  (2)  And  where.  In  a  suit  by  a 
receiver  of  a  corporation  to  recover 
on  a  subscription  to  the  capital  stock. 
It  appeared  that  the  company  was 
chartered  for  the  purpose  of  buying, 
selling,  and  leasing  property,  and  as 
a  homestead  or  building  association, 
and  that,  at  the  time  of  the  entry  of 
defendant's  subscription.  It  was  en- 
gaged In  the  prosecution  of  its  busi- 
ness, and  he  Knew  at  the  time  that 
Its  whole  capital  stock  had  not  been 
taken,  It  was  held  that  under  these 
circumstances  It  might  be  Inferred 
that  defendant's  subscription  was  not 
made  upon  the  condition  that  the 
company  was  not  to  organise  until 
the  whole  number  of  shares  should 
be  taken.  Musgrave  v.  Morrison.  54 
Md.  161.  (8)  So  it  has  been  held  that 
a  corroratlon.  whose  articles  of  as- 
sociation provide  that  the  holders  of 
shares  for  the  time  being,  whatever 
the  number  Issued  or  subscribed  for. 
shall  form  the  company,  may  make 
calls  upon  Its  stock,  although  the  en- 
tire, amount  of  stock  has  not  been 
subscribed  for  or  the  shares  allotted. 
Mandel  v.  Swan  Land,  etc  Co.,  164 
111.  177,  40  NE  462.  45  AmSR  124,  27 
LRA  313.  (4)  So,  Where  the  charter 
of  a  railroad  corporation  provided 
that  thet  construction  of  the  railroad 
should  not  be  begun  until  three 
fourths  of  the  estimated  cost  was 
subscribed  for  by  responsible  per- 
sons. It  was  held 'that  the  corporation 
would  not  be  obliged  to  show  a  com- 
pliance with  this  provision  in  order 
to  maintain  an  action  against  a  sub- 
scriber for  an  assessment  upon  the 
stock.  Penobscot  R  O}.  v.  White,  41 
Me.  612,  66  AmD  267.  (6)  And  the 
general  rule  was  held  Inapfillcable 
where  the  question  arose  collaterally 
and  under  a  charter  couched  in  such 
terms  as  not  to  disclose  a  clear  legis- 
lative Intention  to  make  the  subscrip- 
tion of  the  whole  capital  stock  a  con- 
dition to  the  corporate  existence. 
Minor  V.  Mechanics  Bank,  1  Pet.  (U. 
S.)  46,  7  L.  ed.  47. 

[f  ]  After  flUag  of  artlelsa  and  Is- 
sue of  eertlflaate  of  ooiporate  eslst- 
sBce.— In  some  jurisdictions  the  de- 
fense that  a  call  for  payment  on  a 
subscription  to  stock  of  a  corpora- 
tion cannot  be  made  till  the  whole 
number  of  shares  has  been  taken, 
when  the  capital  stock  and  number  of 
BbaxeB  Is  fixed  by  the  act  of  incorpo- 
ration, is  not  available  after  the  arti- 
cles of  association  have  been  filed 
and  proper  certificate  of  corporate 
existence  has  been  duly  Issued  by  the 
oflflcer  authorised  to  issue  It.  Home 
Stock  Ins.  Co.  V.  Sherwood,  72  Mo. 
461;  C^jmmerce  Trust  Co.  v.  Hettin- 
ger,   181    Mo.    A.    888,    168    SW    911; 
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of  the  subscribed  capital  is  not  a  defense  in  an  action 
against  a  snbscriber  for  the  unpaid  balance  of  his 
subscription.'''"'        < 

Amofimt  fixed  «r  conditioii  prescribed  by  mb- 
■cription  agreement.  The  same  rule  applies  where 
the  subseripticHi  is  expressly  made,  as  it  legally  may 
be,  upon  the  condition  that  all,  or  a  certain  amount, 
of  the  capital  stock  shall'  be  subsbribed,  or  where 
the  capital  stock  is  fixed  at  a  certain  amount  by 


Stdalia    R.    Co.   y.   Abell,    17   Mo.   A. 
(45. 

[k]  Tormai  rtaolutloa.  —  Where 
the  directors  are  authorized  to  con- 
tinue by  formal  resolution  the  organ- 
isation of  regrlstered  members,  even 
though  the  full  stock  Is  not  sub- 
scribed. Buch  resolution  or  the  full 
subscription  la  a  condition  precedent 
to  the  power  to  make  calls.  North 
StalTord  Steel,  eta,  Co.,  Ltd.  t.  Ward, 
L.  R.  3  Elzch.  ITS.  See  also  Re  Eng- 
lish, etc..  Rolling  Stock  Co..  35  Beav. 
(4*.  &B  Rerrint  1048;  Watts  v.  Salter, 
10  C.  B.  477,  70  ECl.  477,  138  Reprint 
190;  L.ondon,  etc.,  Assur.  Soc.  v.  Red- 
gnve.  4  C.  B.  N.  S.  B24.  93  ECL,  524, 
140  Reprint  1196;  Johnson  v.  Goslett, 
3  C.  B.  N.  8.  669.  91  EXTL.  569,  140 
Reprint  863;  Howbeach  Coal  Co..  Ltd. 
V.  Teague.  5  H.  &  N.  151,  157  Reprint 
1138;  McDougall  v.  Jersey  Imperial 
Hotel  Co..  Ltd.,  10  Jur.  N.  S.  1043; 
Elder  v.  New  Zealand  Land  Impr.  Co., 
30  L.  T.  Rep.  N.  S.  385. 

40H.  V^est  End  Real  Est.  Co.  ▼. 
CUlbome.   97  Va.   734,   34  SE  900. 

41.  U.  S. — Hollander  v.  Heaslip, 
222  Fed.  808,  137  CCA  1;  Brewer's  F. 
Tn!3.  Co.  V.  Clauson,  4  F.  Cas.  No. 
1,851. 

Cal. — Santa  Cru«  R.  Co,  v.  Schwartz, 
53  Cal.  106. 

Conn. — Rldgefield,  etc..  R.  Co.  t. 
Brush.  43  Conn.  86. 

Ga. — Cox  V.  Hardee,  135  Ga.  80,  68 
SB  932;  Branch  v.  Augusta  Oiass 
Works,  95  Ga.  573,  23  SE  128;  Brand 
V.  Lawrencevllle  Branch  R.  Co.,  77 
Ga.  506,  1  SE  256. 

Ind. — Cravens  v.  Eagle  Cotton 
HUls  Co..  120  Ind.  6,  21  NE  981,  16 
AmSR  298;  Shlck  v.  Citizens'  Enter- 
prise Co..  15  Ind.  A.  329,  44  NE  48. 
67   AmSR    230. 

Iowa. — Rutenbeck  v.  Hohn,  143 
Iowa  13,  121  NW  698,  136  AmSR  731; 
Indiana  State  Bank  v.  Cook,  125 
Iowa  111,  100  NW  72. 

Ky. — McConnaghy  v.  Monticello 
Constr.  Co.,  135  Ky.  667.  117  SW 
J72;  Stone  v.  Monticello  Constr.  Co., 
135  Ky.  6B9,  117  SW  369,  40  LRANS 
978,  21  AnnCaa  640;  Phillips  y.  Cov- 
ington, etc..  Bridge  Co.,  2  Mete.  219. 
Me. — Rockland,  etc.,  Steam-Boat 
Co.  V.  Sewall,  78  Me.  167,  3  A  181; 
Belfast,  etc.,  R.  Co.  v.  Cottrell,  66 
Me.  186;  Tlconlc  Water  Power,  etc., 
Co.  V.  tAng,  63  Me.  480;  Penobscot, 
etc.,  R.  Co.  V.  Dunn,   89  Me.  687. 

Mass. — Troy,  etc.,  R.  Co.  v.  New- 
ton, 8  Gray  596;  People's  Ferry  Co. 
V.  Balch,  8  Gray  303;  Atlantic  Cot- 
ton. Mills  V.  Abbott,  9  Cush.  423; 
Cabot,  etc.  Bridge  Co.  v.  Chapln,  6 
Cush.  60. 

Mich. — Foote  v.  Greilick,  166  Mich. 
636.  132  NW   473. 

Minn. — St.  Paul,  etc.,  R.  Oo.  v. 
Bobbins,  23  Minn.  439  (preferred 
stock). 

Mo.— St  Charles  Mfg.  Co.  v.  Brit- 
ton,   2   Mo.    A,    290.  \ 

Nebr. — Boehme  v.  Omaha  Hotel 
Co..  5  Nebr.  80;  Estabrook  v.  Omaha 
Hotel  Co.,  6  Nebr.  78;  Llvesey  v. 
Omaha  Hotel  Co.,  6  Nebr.  60;  McCann 
V.  American  Cent.  Ins.  Co.,  4  Nebr. 
2S<. 

.„N.  .H, — Porte?  V.  Raymond,  53  N. 
H.  519;  Monadnock  R.  Co.  v.  Felt, 
62  N.  H.  379;  Contoooook  Valley  R. 
Co.  V.  Barker,' 32  N.  H.  863-  Littleton 
Mtg.  Co.  V.  Parker.  14  N.  H.  643. 
_  N.  J. — Audenried  v.  E^ast  Coast 
Uming  Co.,  68  N.  J.  Bq.  450,  69  A 
.677. 

N.  T.— Union  Hotel  Co.  v.  Hersee, 
J»  N.  T.  4B4,  3B  AmR  536;  Chese- 
brmigh    V.    Wright,    61    N.    T.    662 


(where  the  subscriptions  were  to  a 
mutual  insurance  company  in  ad- 
vance of  premiums);  New  York 
Exch.  Co.  T.  De  Wolf,  31  N.  T.  273 
[rev  14  N.  T.  Super.  6981;  Brewers" 
Fire  Ins.  Co.  t.  Burger,  10  Hun  66; 
HUtchins  v.  Smith,  ^46  Barb.  236; 
Morris  CHuMl,  etc,  Co.  v.  Nathan,  2 
N.  Y.  Super.  239. 

N.  C. — Alexander  v.  North  Carolina 
Say.  Bank,  etc.,  Co.,  166  N.  C.  124,  71 
SE  69. 

Oh. — Emmitt  v.  Springfield,  etc,  R. 
Co.,  3^0h.  St.  23. 

Or. — ^Portland,  etc,  R.  Oo.  v.  Spill- 
man,  23  Or.  687.  82  F  688. 

Pa. — Philadelphia,  etc,  R.  Co.  y. 
Hlckmaa  28  Pa.  818;  Hahn's  Apr..  3 
Pa.  Cas.  10,  7  A  482;  Chicago  Bldg., 
etc.,  Co.  y.  Browning,  19  Pa.  Super. 
865. 

S.  V. — Johnson  y.  Schar,  9  S.  D. 
636,  70  NW  838. 

'renn. — Heiskell      y.     Morrla,     ISB 
Tenn.  338,  186  SW  99. 
■    Vt. — Montpeller,     etc.,     R.    Co.    y. 
Langdon,  46  Vt.  187. 

Wis. — Level  Land  Co.  y.  Hayward 
No.  8,  95  Wis.  109,  69  NW  667. 

Que. — EHlge  y.  Security  tk  Ins.  Co., 
S  DomLR  492. 

[a]  anhMrlptioiis  pslor  to  laeor. 
ponraioii,  although  ordinarily  they 
cannot  be  made  on  condition,  but 
must  be  absolute  (infra  {  835),  may 
be  made  on  condition  that  all  or  a 
certain  part  of  the  capital  stock  shall 
be  subscribed,  such  a  condition  not 
being  within  the  general  rule.  Pe- 
nobscot, etc.,  R.  Co.  V.  Dunn,  89  Me. 
687;  Troy,  etc.,  R.  Co.  y.  Newton,  8 
Gray  (Mass.)  696;  People's  Ferry  Co. 
y.  Balch,  8  Gray  (Mass.)  303;  Port- 
land, etc.,  R.  Co.  V.  Spillman,  28  Or. 
687,  32  P  688;  Philadelphia,  etc..  R. 
Co.  y.  Hlokman,  28  Fa.  818;  Mont- 
peller, etc,  R.  Co.  V.  Langdon,  46  Vt. 
137. 

[b]  Timing  of  ainoant  hy  StxuototM 
and  ofloaia^— Where  a  subscription  is 
made  payable  only  when  twenty  thou- 
sand dollars,  or  a  sum  deemed  suffi- 
cient, in  the  discretion  of  the  presi- 
dent and  directors,  to  do  a  certain 
part  of  the  construction,  shall  be 
Bona  fide  subscribed,  the  officers 
named,  after  they  have  by  a  formal 
resolution  fixed  upon  twenty  thou- 
sand dollars  as  necessary  to  justify 
them  in  calling  upon  the  subscribers, 
cannot  change  the  amount,  and  are 
bound  to  obtain  unconditional  sub.- 
scrlptlons  to  that  amount.  Brand  v. 
Lawrencevllle  Branch  R.  Co.,  77  Qa. 
606,  1  SE  255. 

c]     Xotlo*      of      perfoxiBMios,— 

lere  the  first  Installment  on  a  sub- 
scription for  stock  in  a  corporation 
was  not  to  become  due  until  a  certain 
amount  of  btock  was  subscribed,  the 
call  for  the  first  installment  operates 
as  notice  to  subscribers  that  the  re- 
quired amount  has  been  subscribed, 
and  no  other  notice  is  necessary.  Cox 
v.  Hardee,  135  Ga.  80,  68  SE  932; 
Harlem  Canal  Co.  v.  Seixas,  2  N.  Y. 
Super.  641.     See  generally  infra  {  843. 

[d]  Kodlflestfon  of  condltioa. — Of 
course  the  parties  may  modify  the 
condition  by  reducing  the  amount  re- 
quired to  be  subscribed.  .  Emmitt  y. 
Springfield,  etc.,  R.  Co.,  31  Oh.  St.  23. 

[e]  OmI  oondttloa  to  this  effect 
not  good  as  agaln/it  creditors  see 
Hickling  y.  Wilson  104  111.  64;  and 
generalnr  infra  f  837. 

[f]  Roof  of  eondlUon^— Where 
the  subscrirtlon  contract  is  uncondi- 
tional on  its  face  the  subscriber  can- 
not escape  liability  for  assessments 
on   the  ground  that  it  was  In  fact 


the  subscription  agreement,  in  'wMch  case  the  con- 
dition is  implied,*^  unless  there  is  something  in  the 
statute,  articles  of  association,  or  subscription  to 
abrogate  the  rule  or  to  render  it  inapplicable,"  or 
unless  there  is  a  waiver  or  estoppel.^  And  the  sub- 
scription agreement  may  be  on  the  condition  that 
s  certain  amount  of  stock  shall  be  subscribed  by 
certain  persons,  or  persons  of  a  certain  class  or 
locality,^  or  that  it  shall  be  subscribed  within  a 

conditional  upon  subscription  of  the 
entire  amount  of  the  capital  stock  un- 
less he  affirmatively  proves  such  fact, 
conceding  that  the  condition  may  be 
proved  in  such  case.  Sllvain  y.  Ben- 
son, 88  Wash.  271,  145  P  176. 

43.  C^l. — Auburn  Opera  House, 
etc,  Assoc  y.  Hill,  8  Cal.  Unrep.  C^as. 
889.    38    P   687. 

Me. — Buckqp'ort,  etc.,  R.  Co.  y. 
Buck.    66   Me.   636. 

Mass. — Boston,  etc,  R.  Co.  y.  WoU- 
Insrton,  113  Mass.  79;  Boston,  etc.,  R. 
Corp.  y.  Midland  R.  Co.,  1   Gray  340. 

Mich. — Ada  Dairy  Assoc  y.  Mears, 
123   Mich.   470,   82   NW  258. 

Minn. — Masonic  Temple  Assoc,  y. 
Channell,  43  Minn.  363,  46  NW  716. 

N.  J. — ^Audenreld  y.  E^st  Coast 
Milling  Co.,  68  N.  J.  Ekl.  460,  69  A 
677. 

Oh. — Jewett  y.  Valley  R.  Co..  34  Oh. 
St.  601;  Emmitt  v.  Springfield,  etc., 
R.  Co.,  31  Oh.  St.  28. 


Whe 


Ca]  ZUnstratloa*. — (1)  Thus  it  Is 
held  that  it  is  no  defense  in  an  ac- 
tion for  a  subscription  that  the  full 
amount  of  capital  stock  contemplated 
in  the  agreement  has  not  been  sub- 
scribed, if  the  stock  required  by  law 
before  organization  has  been  sub- 
sorlbed.  Buckaport.  etc.,  R.  Co.  y. 
Buck,  66  Me.  536;  Boston,  etc,  R.  Co. 
y.  Wellington,  113  Mass.  79;  Hamil- 
ton, etc..  Plank  Road  Co.  v.  Rice,  7 
Barb.  (N.  Y.)  167;  Jewett  y.  Valley 
R.  Co.,  34  Oh.  St.  601;  Astoria,  etc, 
R.  Co.  v.  HIH,  20  Or.  177,  25  P  379; 
Willamette  Freighting  Co.  v.  Stan- 
nus,  4  Or.  261.  (2)  And  where  a  per- 
son subscribes  to  stock  on  condition 
that  the  caj-ltal  stock  shall  be  a  cer- 
tain amount,  and  that  no  call  shall 
be  made  until  a  certain  less  amount 
has  been  subscribed,  he  la  liable  to  a 
call  as  soon  as  such  less  amount  has 
been  subscribed  and  the  company  has 
been  organized  under  a  certificate  fix- 
ing the  capital  stock  at  the  larger 
amount  St  Charles  Mfg.  Co.  y.  Brit- 
ton,  2  Mo,  A.  290. 

[bl  Bal*  not  •toorata<L — (3«n.  St 
(1878)  c  34  i  4,  providing  that,  when 
articles  of  inoorporattqn  are  filed  ajod 
published  according  to  law,  the  in- 
corporators are  authorized  to  carry 
into  effect  the  objects  of  the  corpo- 
ration, does  not  abrogate  the  com- 
mon-law rule  that,  where  the  charter 
or  the  terms  of  subscription  do  not 
provide  otherwise,  payment  of  a  sub- 
scription cannot  be  required  till  the 
whole  capital  stock  is  subscribed. 
Minneapolis  Masonlo  Temple  Assoc 
V.  Channell,  43  Minn.  863,  46  NW  716. 

43.  See  Infra  {  812. 

44.  Tlconlc  Water  Power,  etc,  Co. 
y.  Lang,  63  Me.  480;  Union  Hotel  Co. 
V.  Hersee,  79  N.  Y.  464.  36  AmR  636; 
Montpeller,  etc.,  R.  Co.  v.  Langdon, 
46  Vt  137. 

Ca]  Wlurt  onurtltatM  porfoniuuA* 
of  ooadltlon^— (1)  a  subscriber  who 
Is  engaged  in  business  in  a  certain 
city  and  spends  nearly  all  of  his 
time  there,  although  he  may  have 
his  domicile  elsewhere,  has  been  held 
to  be  a  citizen  of  such  city  within 
the  meaning  of  a  subscription  to  the 
stock  of  a  hotel  company  made  on 
condition  that  a  specific  sum  shall 
be  subscribed  by  citizens  of  such 
city.  Union  Hotel  Co.  v.  Hersee,  79 
N.  Y.  464,  36  Anffl  536.  (2)  It  has 
also  been  held  that  a  Bubscription 
signed  by  a  citizen  of  such  city  in 
the  name  of  a  firm  of  which  he  is  a 
member  is  within  the  terms  of  such 
eondttton,  aince  if  tha  firm  is  for 
any  reason   not  liable  on   the  sub- 
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certain  time.**    If  no  time  for  peif ormance  of  the 

condition  is  specified  in  the  subscription  agreement 
a  reasonable  time  is  implied.^ 

Amoimt  fixed  by  prospectiu.  The  rule  also  ap- 
plies in  England,  where  the  amount  of  capital  stock 
is  fixed  by  the  prospectus  which  is  published  to  in- 
duce subscriptions  to  the  stock  of  the  projected 
company." 

Assessment  for  preliminaiy  expenses.  An  assess- 
ment for  the  purpose  of  defraying  preliminary  ex- 
penses, such. as  expenses  incurred  in  obtaining  the 
act  of  incorporation  and  ascertaining  the  prac- 
ticability and  utility  of  the  enterprise,  may  be 
valid  before  the  full  amount  of  the  capital  stock 
is  subscribed." 

How  shown.  The  fact  that  the  full  amount  of 
capital  stock  has  been  subscribed  may  be  shown  by 
the  records  of  the  corporation,  subject  of  course  to 
rebuttal  by  evidence  to  the  contrary.'*'  The  articles 
of  association  of  a  corporation,  certified  by  the  sec- 
retary of  state,  are  prima  facie  evidence  of  the  fact 
that  the  full  amount  of  the  capital  stock  required 
by  the  articles  has  been  subscribed,  as  required  by 
the  statute,  and  is  sufficient  proof  of  that  fact  until 
overcome  by  rebutting  evidence." 

Who  may  qaestion  validity  pf  agreement  The 
validity  of  an  agreement  that  a  subscription  for 
corporate '  stock  is  not  to  be  binding  on  the  sub- 


scriber until  signed  by  a  specified  number  of  per- 
sons cannot  be  questioned  by  one  who  is  a  creditor 
of  the  corporation  at  the  time  of  the  subscription.^ 

Effect  of  performanoe.  A  subscription  to  the 
stock  of  a  corporation  on  condition  that  all  or  a 
certain  amount  of  the  capital  stock  shall  be  sab- 
scribed  becomes  binding  absolutely  as  soon  as  the 
condition  is  performed.** 

[i  810]  2.  Sabscriptiffliu  to  Increase  of  Stock. 
According  to  the  weight  of  authority,  the  rule  that 
a  subscription  to  the  original  stock  of  a  corporation 
is  made  on  the  condition  that  the  Whole  amount  of 
the  capital  stock  is  taken  by  bona  fide  subscribers 
does  not  apply  to  increased  issues  of  capital  stock," 
unless  it  is  so  expressed  in  the  governing  statute, 
in  the  contract  of  subscription,  or  in  some  other 
scheme  or  instrument  under  which  the  increase  is 
made."* 

[i  811]  3.  What  Subscriptions  Hay  Be  Oonnted. 
In  determining  whether  sufScient  capital  stock  has 
been  subscribed  to  fix  the  liability  of  subscribers 
the  general  rule  is  that  the  fund  intended  to  be 
raised  shall  be  subscribed  in  good  faith,  and  not 
colorably,  under  some  secret  arrangement  for  a 
rescission  or  otherwise,  by  persons  able  to  pay  and 
to  bear  equally  with  the  other  sabscribers  the  bur- 
dens assumed."    It  has  therefore  been  held,  in  the 


scrlptlon,  the  vartner  •iKnlng  It  is 
Individually  liable  thereon.  Union 
Hotel  Co.  V.  Heraee,  supra, 

46.  Tieonlc  Water  Power,  etc,  Co. 
V.  Lang,  68  Me.  480;  Elisabeth  City 
Cotton  Hills  V.  Dunstan,  121  N.  C. 
12,  27  SB  1001.  «1  AmSR  664. 

[a]  "By"  a  oartaln  day.— When 
used  to  deslcrnate  a  terminal  point  of 
time  the  word  "by"  means  "not  later 
than;"  hence,  a  condition  affixed  to  a 
aubscrtptlon  to  the  capital  stock  of  a 
corroratlon  that  a  certain  amount 
should  be  subscribed  for  "by  July 
1st"  was  fulfilled  by  the  total  sub- 
scriptions reaching  such  amount  on 
the  nigrht  of  July  1.  Bltzabeth  City 
Cotton  Mills  V.  Dunstan,  121  N.  C. 
12,  16,  27  SE  1001,  61   AmiSR  654. 

4S.  Cravens  v.  Eagrle  Cotton  Mills 
Co.,  120  Ind.  6,  21  NB  981,  16  AmSR 
298;  Hutchlns  v.  Smith,  46  Barb.  (N. 
Y.)  236;  Morris  Canal,  eta,  Co.  v. 
Nathan.  2  N.  T.  Super.  289. 

[a]  Vwfomumes  aftaar  nit  oonu 
maaoed  on  tlw  wttiUKarlfOtm,  but  be- 
fore trial,  is  insufflclent,  since  the 
right  to,  recover  must  exist  at  the 
time  the  action  Is  commenced.  Mc- 
Cann  t.  American  Cent.  Ins.  Co.,  4 
Nebr.  266. 

47.  Galvanized  Iron  Co.  v.  Wes- 
toby,  8  Exch.  17,  166  Reprint  1240; 
Martin,  B.,  in  Howbeach  Coal  Co., 
Ltd.  v.  Teafue,  6  H.  &  N.  151,  167 
Reprint  1186;  Pitchford  v.  Davis,  6 
M.  &  W.  2,  151  Reprint  1;  European, 
etc.,  R.  Co.  V.  McLeod.  16  N.  B.  3  (per 
Weldon,  J.). 

48.  Central  Turnp.  Corp.  ▼.  Val- 
entine, 10  Pick.  (Mass.)  142;  Salem 
MlU-Dam  Corp.  v.  Ropes,  6  Pick. 
(Mass.)  23;  'Anvil  Min.  Co.  v.  Sher- 
man, 74  Wis.  226,  42  NW  226,  4  LRA 
232 

40.  Oskaloosa  Agricultural  Works 
▼.  Parkhurst,  64  Iowa  867,  6  NW 
647;  Penobscot  R.  Co.  v.  Dummer, 
40  Me.  172,  63  AmD  664;  Penobscot, 
etc.,  R.  Co.  V.  Dunn,  38  Me.  587; 
State  V.  Cnark  County  Super.  Ct..  46 
Wash.  316,  88  P  332. 

BO.  McCoy  V.  World's  Columbian 
Exposition,  188  III.  366,  57  NE  1043, 
78  AmSR  288  [aff  87  111.  A.  606]; 
Jewell  V.  Rock  River  Paper  Co.,  101 
111.  67. 

81.     Oilman  v.  Gross.  97  Wis.  224, 

72  NW  886  [clt  Handley  v.  StuU.  189 

V.  S.  417.  11   sot  630,   85  L.  ed.   227; 

'  Colt  v.  North  Carolina  Gold  Amalga- 


mating Co..  119  V.  B.  343.  7  SCt  231, 
80  Li.  ed.  420;  Hospes  v.  Northwest- 
ern Mfg.,  etc.,  Co.,  48  Minn.  174,  60 
NW  1117,  81  AmSK  687,  16  LRA 
470]. 

Sa.  TJ.  S. — Brewer's  P.  Ins.  <3o.  v. 
Clausen,  4  F.  Caa  No.  1.861. 

Oa.--<;ox  V.  Hardee,  136  Ga.  80,  «8 
SE  932 

Ind.-^-Cravens  v.  Eagle  Cotton  Mills 
Co.,  120  Ind.  6,  21  NE  981,  16  AmSR 
298 

Mo. — St.  Charles  Mfg.  Co.  v.  Brlt- 
ton.  2  Mo.  A.  290. 

N.  C— Elisabeth  CMty  Cotton  Mills 
V.  Dunstan,  121  N.  C.  12,  27  SE  1001, 
61  AmSR  664.  ^  .,     .      ^ 

Oh.— Emmltt  V.  Springfield,  etc.,  R. 
Co^81  Oh.  St.  23. 

Wyo. — Edwards  v.  Johnston,  23 
Wyo.    384.    162    P   273. 

See  generally  infra  !!  838,  840. 
'   Votloe    of  perfomuuio*   see   supra 
(    843. 

S3.  U.  S. — Thayer  v.  Butley,  141 
U.  S.  234,  11  SCt  987.  36  L.  ed.  711; 
Pacific  Nat  Bank  v.  Eaton,  141  U.  S. 
227.  11  SCt  984,  36  L.  ed.  702;  Aspln- 
wall  V.  Butler.  133  U.  S.  696,  10  SCt 
417,  88  L.  ed.  779;  Delano  v.  Butler. 
118  U.  8.  634,  7  sen  89,  SO  L.  ed.  260; 
Minor  V.  Alexandria  Mechanics'  Bank. 
1  Pet.  46,  7  L.  ed.  47. 

La. — Avegno  v.  Cltlsens'  Bank.  40 
La.  Ann.  799.  6  S  687. 

Md. — Gettysburg  Nat  Bank  v. 
Brown,  96  Md.  367,  62  A  976,  98  Am 
SR   389. 

Mass. — B^ton  v.  Pacific  Nat  Bank, 
144  Mass.  280,  10  NE  844  [rev  on 
other  grounds  141  U.  S.  227,  11  SCt 
984.  86  L.  ed.  7021 ;  Nutter  v.  Lexing- 
ton, etc.,  R.  Co.,  6  Gray  86. 

Oh. — Clarke  v.  Thomas,  34  Oh.  St. 
46. 

Tenn. — Pope  v.  Merchants'  Trust 
Co.,  118  Tenn.  506.  103  SW  792  Cexpl 
Winters  v.  Armstrong,  37  Fed.  608; 
Union  R.  CJo.  v.  Sneed,  99  Tenn.  1,  41 
SW  364,  47  SW  89;  and  Read  v.  Mem- 
phis Gayoso  Gas  Co.,  9  Heisk.  646, 
which  are  sometimes  cited  to  the  con- 
trary]. 

W.  Va. — Greenbrier  Industrial  Ex- 
position V.  Ocheltree,  44  W.  Va.  626, 
30  SB  78.  • 

Contra  Boualey  v.  Fellohenfeld  Co., 
162  111.  A.  68. 

[a]  Btook  helA  to  be  orlglaal  or 
fonaatlTe  stool^  asA  not  new  stook 
within  this  rule,  see  Gettysburg  Nat 


Bank  V.  Brown,  96  Md.  867,  52  A  975. 
93  AmSR  889;  sppra  (  724  text  aod 
note  22. 

54.  TT.  S.— Brown  V.  Tllllnghast.  84 
Fed.  71;  Winters  v.  Armstrong,  S7 
Fed.  508. 

La. — ^Avegno  v.  Citizens'  Bank,  40 
La.  Ann.  799,  5  S  587. 

Mass. — Eaton  v.  Faeiflc  Nat.  Bank. 
144  Mass.  260.  10  NE  844  [rev  on 
other  grounds  141  U.  S.  827,  11  SCt 
984,  86  L.  ed.  702]. 

Mich.— Foote  V.  Greillck.  I«  Mich. 
636,  132  NW  478. 

Pa, — ^Mack's  Apr.,  7  A  481:  Cor- 
nell's App.,  114  Pa.  1S8,  6  A  868; 
Hahn's  App.,  3  Pa.  Cas.  10.  7  A  482. 

Tenn. — Read  v.  Memphis  Gayoao- 
Gas  Co.,  9  Heisk.  545. 

BB,  Iowa. — Indiana  State  Bank  v. 
Cook,  125  Iowa  111.  100  NW  72. 

Ky. — Stone  v.  Monticello  Constr. 
Co.,  135  Ky.  669.  117  SW  869,  40 
LRANS  978,  21  AnnCas  640. 

Mo. — Lewey's  Island  R.  Co.  v.  Bol- 
ton, 48  Me.  461.  77  AmD  236;  Penob- 
scot R.  Co.  V.  White.  41  Me.  612.  S6 
AmD  267;  Penobscot  R.  Co.  v.  Dum- 
mer, 40  Me.  172,  63  AmD  654. 

Mass. — Cabot,  etc.  Bridge  v. 
Chapln.  6  Cush.  50. 

N.  H. — New  Hampshire  Cent  R.  Co. 
V.  Johnson,  SO  N.  H.  890,  64  AmD 
300. 

[a]  WlMM  a  snbaocllMr  T«lMUy 
gvantatead  the  subscrirtlon  to  have 
reached  the  amount  required  by  the 
original  contract  of  subscrliftlon. 
without  subscribing  for  or  agreeing 
In  writing  to  take  and  pay  for  the 
additional  stock  necessary  to  make 
up  such  amount,  this  was  held  not 
to  be  such  a  compliance  with  the 
terms  of  the  original  contract  as  to 
make  it  binding  upon  the  other  sub- 
scribers. Branch  v.  Augusta  Glass 
Works,  96  Ga.  673.  28  SB  128. 

[b]  Wotloe  of  other  snlistzlpitloBs. 
— ^A  subscriber  to  the  stock  of  an  In- 
surance company,  the  paper  sub- 
scribed referring  to  a  previous  sub- 
scription of  forty  thousand  dollars, 
not  then  paid  In,  as  being  part  of 
the  full  sum  of  three  hundred  thou- 
sand dollars,  to  be  subscribed, 
thereby  has  notice  of , such  fact  and 
also  of  the  fact  that  such  sum  of 
forty  thousand  dollars  is'  to  be  taken 
as  part  of  the  full  subscription.  New 
York  Exch.  Co.  v.  De  Wolf,  18  N.  Y. 
Surer.  593  [rev  on  other  grounds  81 
N.  Y.  273]. 


For  lat*r  oaasa,  dcrslopmeata  and  ohaBg*s  in  the  law  see  cumulative  Annotations,  vama  title,  page  and  note  nnmlber. 
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absence  of  a  waiver  or  estoppel,"*  that  it  is  not' 
permissible  to  include  sabscriptions  which  are  for 
any  reason  invalid  and  nnenforceable ;"  subse'rip- 
tions  by  fietitious  persons  or  persons  known  to  be 
insolvent  and  not  answerable  for  their  engage- 
ments;" conditional  sabscriptions  where  the  con- 
dition has  not  been  performed  or  fulfilled  so  as  to 
render  theiA  absolute;"  subscriptions  upon  special 
t«rms  which  reduce  the  amount  to  be  paid  npon 
the  sabscriptions  below  par, "  or  for  any  other 
Teason  render  the  subscription  invalid;**  subserii)- 
tions  payable  in  depreciated  stock  at  par,°  in  stock 
of  another  corporation  which  the  oorporation  has 
no  power  to  receive  in  payment;**  subscriptions  in 
property,  services,  or  labor  whi<^  the  corporation 
cannot  accept  in  payment;**  a  snbscription  by  a 


trustee  for  the  proposed  coiporation  itself,**  unless 
the  trustee  becomes  himself  liable  on  the  subscrip- 
tion;** or  nltra  vires  subscriptions  by  other  cor- 
porations,** unless  in  the  particular  jurisdiction 
they  are  valid  and  enforceable  between  the  par- 
ties,*^ or  unless  objection  thereto  is  prevented  by  a 
waiver  or  estoppel.** 

On  the  other  hand,  it  has  been  held  proper  to 
include  a  subscription  made  by  a  solvent  person, 
although  he  has  since  become  insolvent,*"  or  even 
by  one  who  was  and  is  in  fact  insolvent,  if  he  was 
not  known  to  be  so  at  the  time  and  the  subscrip- 
tion was  taken  in  good  faith  ;^*  a  joint  subscrip- 
tion by  the  directors  or  trustees  of  the  corpora- 
tion for  the  purpose  of  completing  the  subscrip- 
tion for  the  full  capital  stock,  and  which  is  a  eon- 


56.     See  Infra  S  812. 

ST.  Conn. — Rldgefleld.  etc.,  R.  Co. 
V,  Brnsb,  43  Conn.  88;  New  York,  etc., 
R.  Co.  V.  Hunt  S9  Conn.  75. 

Ga.— Cox  V.  Hardee,  136  Ga.  80,  S8 
8E  932. 

Iowa. — ^Indiana  State  Bank  ▼.  Cook, 
126  Iowa  111.  100  NW  72  (subscrip- 
tion not  senulne). 

Ky. — Phllltpa  v.  Covington,  etc., 
Bridge  Co..  2  Mete.  219. 

He. — Belfast,  etc.,  R.  Co.  v.  Cot- 
trell,  66  Me.  185;  Penobscot  R.  Co.  v. 
White,  41  Me.  612,  66  AmD  257. 

Mich. — Swartwout  v.  MlchlKan  Air 
Line  R.  Co.,  24  Mich.  389. 

N.  T. — Chesebrough  v.  Wright.  61 
N.  T.  662  (where  the  Bubscriptlons 
were  to  a  mutual  insurance  company 
In  advance  of  premiums) ;  Berry  v. 
Yates,  24  Barb.  199. 

Pa. — ^Hahn's  App.,  3  Pa.  Cas.  10,  7 
A  482:  Chicago  Bldg.,  etc.,  Co.  T. 
Browning,  19  Pa.  Super.  865. 

Wis. — 'Western  v.  Dahl,  162  Wis.  i/i, 
155  NW  949. 

[a]  •lAaoTfplloaa  1>r  pwawaa  B<m 
coaxes  ■mufOM. — FhiUlps  v.  Covfng- 
ton,  etc..  Bridge  Co.,  2  Mete.  (Ky.) 
219;  Habn's  App.,  2  Pa.  Cas.  10,  7  A 
482. 

[b]  ftabaorlptloBS  t>T  lafaats.— 
Poster  V.  Chase.  75  Fed.  797;  PhiUlps 
V.  Covington,  etc..  Bridge  Co.,  2  Mete. 
(Ky.)  219;  Matter  of  Globe  Mut.  Ben. 
Assoc,  63  Hun  268,  17  NTS  862  [aft 
125  N.  T.  280,  32  NB  122,  17  LRA 
547];  Hahn's  App.,  3  Pa,  Cas.  10,  7  A 
482;  Hamilton,  etc.,  Road  Co.  v. 
Townsend,  13  Ont.  A.  534. 

[c]  BnlMOzlvtloiia  Iit  married 
woBun. — Phillips  V.  Ctovfngton.  etc.. 
Bridge  Co.,  2  Meto.  (Ky.)  21»;  Hahn's 
App.,  3  Pa.  Cas.  10,  7  A  482.  Com- 
pare supra  S  766;  and  Infra  this  sec- 
tion. 

rd]  BsoepUoaal  oases, — It  -was 
held,  however,  in  a  Wisconsin  case 
that  a  subscriber  could  not  avoid 
payment  of  his  subscription  on  the 
ground  that  one  subscription  was  in- 
valid, and  consequently  the  full 
amount  of  capital  stock  called  for  by 
contract  was  not  raised,  where  it  ap- 
peared that  the  contractors  who  were 
getting  the  subscriptions  supposed 
all  were  valid,  and  -the  full  amount 
raised,  and  in  that  belief  expended 
their  money  in  honest  performance 
of  their  obligations  under  the  con- 
tract. Gibbons  v.  Ellis,  83  Wis.  434, 
63  KW  701.  And  see  other  cases 
speclflcally  referred  to  In  the  follow- 
ing notes. 

Sa  Ky. — Stone  v.  Monticello 
Constr.  Co.,  136  Ky.  669,  117  SW  869, 
40  LRANS  978,  21  Ann(3as  640;  Phil- 
lips V.  Covington,  etc..  Bridge  Co.,  2 
Mete.  219. 

Me. — Belfast,  etc.,  R.  Co.  v.  Brooks, 
<0  Me.  668:  Lewey's  Island  R.  Cte.  v. 
Bolton,  48  Me.  451,  77  AmD  236;  Pe- 
nobscot R.  Co.  v.  White,  41  Me.  612, 
(6  AmD  267:  Penobscot  R.  Co.  v. 
Bummer,  40  Me.  172.  63  AmD  654. 

N.  J. — Jersey  City  Gas  Oo.  V. 
Dwight  29  N.  J.  Eq.  242. 

Pa. — cniicaso  Bldg.,  etc,  Co.  t. 
Browning,  19  Pa.  Super.  365. 

Tenn. — Helskell  v.  Morris,  136 
Teno.  288,    186   SW  99. 


See  also  Denny  Hotel  Co.  v. 
Schram,  6  Wash.  134,  32  P  1002,  36 
Am9R  130. 

Compare  infra  this  section. 

[a]  As  affalnst  oreditom^— One 
court  has,  however,  held  that  It  Is 
not  a  good  defense  to  an  action  by 
creditors  that  some  of  those  who 
were  accepted  as  subscribers  were 
notoriously  insolvent.  Jewell  v.  Rock 
River  Paper  Co.,  101  111.  67. 

rbl  Snbsoriptloiis  %7  towa  vaitpan 
•DO  Idlota  would  not  be  a  compliance 
with  the  statute.  Penobscot  R.  Co. 
V.  White.  41  He.  612,  66  AmD  267. 

[c]  Burden  of  nroaf<— The  insol- 
vency of  a  subscriber,  as  relieving 
other  subscribers  from  obligation  to 
pay  subscriptions,  is  a  matter  of  de- 
fense, the  burden  of  proving  which 
is  on  'those  subscribers  asserting  It. 
Heiskell  V.  Morris,  135  Tenn.  238,  186 
SW  99.  _ 

59.  Cal. — (3allfomla  Southern  Ho- 
tel Co.  V.  Russell,  88  Cal.  277.  26  F 
106.  ,  _    ^ 

Conn. — New  York,  etc,  R.-  Oo.  ▼. 
Hunt,  39  Conn.  76. 

Ga,  —  Brand  v.  Lawrencevllle 
Branch  R.  Co.,  77  Ga.  606,  1  SE  256. 

Iowa.  —  Oskaloosa  Agricultural 
Works  V.  Parkhurst,  64  Iowa  357.  6 
NW  647. 

Me. — Belfast,  etc,  B.  Co.  ▼.  Cot- 
trell,  66  Me.  186. 

-  Mass. — Troy,  etc.,  R.  Co.  v.  Newton, 
8  Gray  696;  People's  Ferry  Co.  v. 
Balch,  8  Gray  303;  Cabot,  etc..  Bridge 
V.  Chapin,  6  Cush.  60;  Central  Tump. 
Corp.  V.  Valentine,  10  Pick.  142. 

N.  Y. — Union  Hotel  Co.  v.  Hersee, 
79  N.  Y.  464,  36  AmR  636;  New  York 
Exch.  Co.  V.  De  Wolf,  81  N.  Y.  278. 

Or. — Portland,  etc.,  R.  Co.  v.  Splll- 
man,  23  Or.  687,  32  P  688. 

Pa. — Philadelphia,  etc,  R.  Co.  v. 
Hickman,  28  Pa.  318. 

Compare  infra  this  section. 

CoadltloBal  anbaerliitlona  gtiaiaiStj 
see  Infra  {  832  et  sea- 

60.  Iowa. — Indiana  State  Bank  v. 
Cook.  126  Iowa  111,  100  NW  72  (pri- 
vate agreement  that  subscription 
should  not  be  paid  in  full). 

Me. — Tlconic  Water  Power,  etc.,  Co. 
V.  Lang,  63  Me.  430;  Lewey's  Island 
R.  Co.  V.  Bolton,  48  Me.  461,  77  AmD 
236 

Mass..:— Cabot,  etc.  Bridge  v. 
Charin,  6  Cush.  600. 

N.  Y. — ^New  York  Bxoh.  Co.  T.  De 
Wolf,  31  N.  Y.  273. 

Vt— Blodgett  v.  MorrlU,  20  Vt.  B0». 

Compare  infra  this  section. 

[a]  niwrtration. — ^A  subscription 
to  the  stock  of  an  insurance  company, 
on  condition  that  a  certain  amount 
should  be  made  up  by  other  subscrip- 
tions, is  not  binding,  if  confidential 
subscrtptions  are  received  to  make  up 
the  required  sum  on  terms  which  are 
not  applicable  to  all  the  subscribers; 
and  the  fraudulent  character  of.  such 
subscriptions  may  be  shown  by  parol. 
New  York  Exch.  Co.  v.  De  Wolf,  31 
N.  Y.  278  [rev  14  N.  Y.  Super.  693]. 

■nbsorlptlona  on  q^olal  taana  gwnr- 
•rally  see  infra  {  847  et  seq. 

61.  Cabot,  etc.  Bridge  v.  Chapin, 
6  Chish.  (Mass.)  60. 

ea,     Cabot,  etc..  Bridge  v,  (Thapin,  6 


Cush.  (Mass.)  60.  See  generally 
supra  {{   595,   596. 

63.  California  Southern  Hotel  Co. 
V.  Russell,  88  Cal.  277,  26  P  105;  New 
York,  etc,  R.  Co.  v.  Hunt,  39  Conn. 
76;  Oldtown,  etc.,  R.  Co.  v.  Veazie, 
39  Me.  671;  Troy,  etc,  R.  C!o.  v.  New- 
ton, 8  Gray  (Mass.)  596.  Compare 
lnfT%  this  section, 

ak  Johnston  v.  AIUs,  71  Conn. 
207,  41  A  816  (which  supports  the 
proposition  In  the  text,  although  the 
question  in '  that  case  was  whether 
such  trustee  was  a  "bona  flde"  sub- 
scriber within  a  statute  prohibiting 
the  corporation  from  commencing 
business  until  all  its  capital  stock 
should  be  subscribed  for  by  bona  fide 
subscribers). 

65.  See  Infra  this  section. 

66.  Walter  A.  Wood  Harvester  C!o. 
V.  Jefferson,  71  Minn.  367,  74  NW  149; 
Berry  v.  Yates,  24  Barb.  (N.  Y.)  199; 
Denny  Hotel  Co.  v.  Schram,  6  Wash. 
134,  32  P  1002,  36  AmSR  ISO.  Com- 
pare Infra  this  section. 

67.  Ga.— Cox  V.  Harde«,  135  Oa. 
80.  68  SE  932. 

111. — McCoy  V.  World's  Columbian 
Exposition.  87  111.  A.  606  [aft  186  III. 
356^  67  NE  1043,  78  AmSR  2881. 

Ky. — Stone  v.  Monticello  Constr. 
Co.,  135  Ky.  659,  117  SW  369,  40  LRA 
NS  978,  21  AnnCas  640. 

Minn. — ^Walter  A.  Wood  Harvester 
Co.  T.  Jefferson,  71  Minn.  367,  74  NW 
149. 

N.  Y. — U.  S.  Vinegar  Co.  v.  Foeh- 
renbach,  148  N.  Y.  68,  42  NE  403 
(holding  that  In  an  action  to  recover 
unpaid  subscriptions,  defendants  can- 
not raise  the  objection  that  the  capi- 
tal stock  was  subscribed  for  in  part 
by  other  corporations,  and  that  such 
Bubscriptlons  were  therefore  invalid). 

See  also  infra  this  section, 

68.  See  infra  |  812. 

69.  And  see  Litchfield  Bank  v. 
Church.  29  Conn.  137;  Salem  MlUdanv 
Corp.  V.  Ropes,  9  Pick.  (Mass.)  187, 
19  AmD  363. 

70.  Conn. — Litchfield  Bank  v. 
Church,  29  C^onn.  137. 

Me. — Belfast,  etc,  R.  Co.  v.  Brooks, 
60  Me.  568;  Penobscot  R.  Co.  v. 
White,  41  Me.  512.  66  AmD  257;  Pe- 
nobscot R.  Co.  V.  Dununer,  40  Me. 
172,    63  AmD   654. 

Mass. — Salem  Mill-Dam  Corp.  v. 
Ropes,  9  Pick.  187.  19  AmD  363. 

N.  C— Boushall  v.  Myatt.  167  N. 
C.  328,  83  SB  362. 

Tenn. — ^Heiskell  v.  Morris,  136 
Tenn.  238,  186  SW  99. 

C^ompare  supra  this  section. 

fa]  Xt  ia  otliarwise  if  the  corpo- 
ration treats  such  subscriptions  as 
invalid,  and  ignores  them.  Salem 
MlU-Dam  Corp.  v.  Ropes,  9  Pick. 
(Mass.)   187,  19  AmD  868. 

[b]  Xa  order  to  make  oat  a  boa* 
flde  >to«k  sabsorlptlon,  it  is  not  nec- 
essary that  there  be  a  present  pay- 
ment In  cash  or  a  solvent  subscriber; 
but  it  is  sufficient  that  the  subscrip- 
tion Is  in  good  faith,  with  a  reason- 
able expectation  of  ability  to  pay 
assessments  as  called.  Boushall  v. 
Myatt,  167  N.  C.   328,  83  SB  362. 

[c]  Vhe  repntatloa  or  faot  of 
pswintary  laablUtr  would,  it  seema^ 
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tract  binding  them  individually;"  a  subscription 
by  .a  married  woman,  made  at  the  request .  of  her 
husband,  the  assessment  of  which  was  paid  by  him, 
as  it  rendered  him  personally  liable  as  a  sub- 
scriber;" subscriptions  by  other  corporations  in 
the  absence  of  a  showing  that  they  were  not  au- 
thorized by  their  charters  to  make  the  same  or 
that  they  have  not  been  paid,^'  or  where,  although 
such  a  subscription  was  in  violation  of  the  sub- 
scriber's articles  of  association,  it  has  waived  such 
defense  and  paid  the  subscription;''*  subscriptions 
containing  a  valid  provision  for  payment  of  in- 
terest by  the  corporation  on  all  sums  assessed  and 
paid  in  until  the  company's  road  shall  be  put  in 
operation,"  or  conditioned  upon  a  certain  amount 
of  «tock  being  subscribed ;'"  subscriptions  payable 
in  property  or  services  which  the  corporation  had 
the  power  to  accept  in  payment ;''  a  valid  sub- 
scription by  a  municipal  corporation,  which  was 
unconditional,  although  payable  in  bonds  at  par, 
when  the  market  value  was  less  than  par;"  and  a 
subscription  of  a  stockholder,  one  half  of  whose 
stock  the  corporation  might,  at  its  option,  convert 
into  bonds  to  be  issned  by  it." 

Who  may  subscribe  to  comply  witii  condition. 
In  the  absence  of  express  provision  subscribers 
have  no  right  to  insist  that  any  person  or  class  of 
persons  shall  be  procured  as  subscribers."' 

Seqairement  of  other  subscriptions  on  particnlar 
teims.  Where  different  subscription  papers  are  cir- 
culated, and  one  of  them  contains  an  agreement 
that  the  total  number  of  shares  taken  under  the 
"terms"  thereof  shall  be  a  stated  number,  and 
the  other  papers,  contain  different  terms  and  con- 
ditions, a  subscriber  to  the  former  paper  is  not 
liable  unless  the  stated  number  containing  the 
terms  and  conditions  of  that  paper  are  subscribed 
for.  It  will  not  be  enough  that,  taking  this  paper 
in  connection  with  the  others,  the  requisite  number, 
is  made  up.*^ 

Counting  subscription  containing  the  condition. 
Unless  there  is  something  in  the  agreement  to  show 
a  contrary  intention  the  subscription  containing  a 
condition  that  a  certain  amount  of  the  capital  stock 
shall  be  subscribed  is  to  be  counted  in  determining 
whether  the  condition  has  been  complied  with.*^ 
Furtheimore  the  subscriber  may  be  estopped  by  his 
conduct  to  deny  such  a  construction  of  the  sub- 


scription.?' 

Oral  Bubscriptloas  and  rabscriptions  implied 
from  conduct.  Oral  subscriptions  to  stock  and 
subscriptions  and  acceptance  thereof  implied  from 
conduct^  may  be  considered  in  determining  whether 
the  required  amount  of  capital  stock  has  been  sub- 
8cribed,^°  unless  such  a  subscription  is  excluded  by 
the  terms  of  the  condition  or  is  void  or  unenforce- 
able under  the  statute  in  the  particular  jurisdic- 
tion."" And  as  against  the  formal  subscribers  to 
the  capital  stock  of  a  corporation,  and  on  the  ques- 
tion whether  the  whole  number  of  shares  have  been 
subscribed,  an  ^actual  taking  and  paymmt  for  a 
given  number  of  shares  by  a  party  is  equivalent  to 
a  subscription  for  such  shares  by  him."' 

Unaathoriaed  and  unratifled  subacriptiona  by  ons 
as  agent  for  another  cannot  be  counted  in  those 
jurisdictions  where  it  is  held  that  the  person  as- 
suming to  act  as  agent  does  not  himself  become  a 
stockholder;**  but  it  is  otherwise  where,  as  in  some 
states,  it  is  held  that  he  does  himself  become  a 
stockholder,  and  liable  on  the  subscription."* 

Oonaolidation  with  another  corpmration.  Where 
one  subscribes  to  stock  of  a  corporation  on  condition 
that  he  shall  not  be  liable  until  a  certain  amount  of 
stock  shall  be  subscribed,  and  the  corjMration  is 
af  tferward  consolidated  with  another  corporation,  sub- 
scriptions made  to  the  stock  of  the  latter  corporation 
cannot  be  counted  in  determining  whether  the  con- 
dition has  been  performed."' 

A  subscription  by  a  partner  in  tiie  flxm  "*«"■ 
may  be  counted,  irrespective  of  whether  it  is  bind- 
ing on  the  firm  or  whether  there  is  any  such  flim, 
since  it  is  in  any  "event  individually  binding  upon 
the  partner  signing  ,the  same.*'- 

Deteimination  of  commissioitars  or  incerporatMs. 
If  the  legislature  has  appointed  commissioners  to 
take  subscriptions,  and  made  it  their  duty,  when 
the  required  amount  is  raised,  to  notify  a  meet- 
ing of  subscribers  for  the  organization  of  the  cor- 
poration, and,  after  organization,  to  certify  the  fact 
to  the  secretary  of  state,  the  certificate  of  the  com- 
missioners showing  that  the  required  amount  of 
stock  was  subscribed  is  conclusive,  and  a  subscriber 
cannot  defeat  an  action  on  his  subscription  by  al- 
leging that  some  of  the  subscriptiwis  were  not  bona 
flde  or  were  illegal"  And  it  has  been  held  that, 
where  the  duty  of  determining  as  an  existing  fact 


be  an  evldenti&ry  'act  aa  bearing  on 
the  question  of  eood  faith,  In  making 
and  receiving  the  subscription.  Pe- 
nobscot R.  Co.  v.  White,  41  Me.  612, 
66  AmD  267. 

71.  Hardin  v.  Mnllin,  16  Wash. 
647,  48  P  349;  Mangles  v.  Grand  Coir 
Her  Dock  Co.,  4  Jur.   33S. 

7a.  Kampmann  v.  Tarver,  (Tex. 
Civ.  A.)    29   SW  1144. 

73.  Cox  V.  Hardee,  135  Oa.  80,  68 
SE  932;  New  York  Bxch.  Co.  v.  De 
Wolf,  18  N.  Y.  Super.  593  Crev  on 
other  grounds  31   N.  Y.   278]. 

74.  Stone  v.  Montloello  Constr. 
Co.,  13B  Ky.  6B9.  117  SW  869.  40 
LRANS  978,  21  AnnCas  640.  Com- 
pare supra  S  595. 

76.  Rutland,  etc.,  R.  Co.  v.  Thrall, 
35  Vt.  536  (holding  that,  where  the 
full  amount  of  stock  was  subscribed, 
but  subscriptions  contained  a  provi- 
sion that  Interest  should  be  paid  by 
the  corroration  on  all  sums  assessed 
and  paid  in,  from  the  time  of  pay- 
ment until  plaintiff's  road  should  be 
put  in  operation,  this  provision  did 
not  amount  to  an  agreement  to  pay 
back  to  the  subscribers  a  part  of  the 
capital  stock,  so  as  to  result  in  the 
whole  stock  not  being  subscribed). 
But  to  the  contrary  see  Lewey's  Ib- 


ete., 


land  R.  Co.  v.  Bolton,  48  Me.  461,  77 
AmD  286. 

78.  Philadelphia,  etc.,  R.  Co.  ▼. 
Hickman,  28  Pa.  818. 

77.  Hornaday  v.  Indiana,  etc,  R. 
Co.,  9  Ind.  263;  Maccoun  v.  Indiana, 
etc.,  R.  Co.,  9  Ind.  262;  Phillips  v. 
Covington,  etc.,  Bridge  Co..  2  Mete. 
(Ky.)  219;  Philadelphia,  etc.,  R.  Co. 
v.  Hickman,  28  Fa.  318.  See  also 
Infra  S  695  et  seq.  Compare  supra 
this  section. 

78.  PhUllps  V.  Covington,  etc.. 
Bridge  Co..  2  Mete.  (Ky.)  219. 

79.  Phillips     V.     Covington, 
Bridge  Co.,  2  Mete  (Ky.)  219. 

80.  Helskell  v.  Morris,  186  Tena 
238,  186  SW  99. 

[a]  Promoters  not  exdnded. — A 
BUDScrlptlon  contract,  providing  that 
all  subscriptions  are  on  condition  that 
the  promoters  "procure"  subscrip- 
tions to  the  full  amount  of  the  capi- 
tal stock,  does  not  require  that  all 
subscriptions  be  made  by  persons 
other  than  the  promoters.  Helskell 
V.  Morris,  135  Tenn.  238,  186  SW  99. 

Proviaion  to  ooatrmry  In  ■nbaerlp- 
tlon  agreement  see  supra  (809. 

81.  Johnson  v.  Schar,  9  S.  D.  636, 
70  NW  888. 

82.  Montpelier,     eta,    R.    Co.    v. 


B.    Co. 


Langdon,  46  Vt.  187. 

88.    Montpelier,     etc.. 
Langdon,  46  Vt.  187. 

84.  See  supra  {{  776,  777. 

85.  Rutenbeck  v.  Hobn.  14S  Iowa 
13,  121  NW  698,  lS6-AmBfe  781;  An- 
derson v.  Scott,  70  N.  H.  684.  49  A 
668. 

,,.fv^*?*°»  ^-  1^"*^'  162  Win.   82, 
156  NW  949.     See  supra  t  778. 

87.  Anderson  v.  Scott.  70  N.  H. 
634,  49  A  668. 

88.  California  Southern  Hotel  (%. 
V.  Russell.  88  C^kl.  277.  S<  P  106; 
Salem  Mill-Dam  Corp.  v.  Ropes,  9 
Pick.  (Mass.)  187.  19  AmD  868. 

89.  State  v.  Smith.  48  Vt.  266.  Bee 
infra  J  830. 

90.  Monadnock  R.  Co.  t.  F»lt.  Si 
N.  H.  379. 

91.  Union  Hotel  Co.  ▼.  Hersee.  79 
N.  Y.  464,  36  AmR  536. 

93.  Litchfield  Bank  v.  Church.  29 
Conn.  137;  Connecticut,  etc.,  R.  Co. 
V.  Bailey,  24  Vt.  465,  68  AmD  181. 
The  theory  on  which  this  view  rests 
Is  well  stated  by  Lord  Tenterden  in 
Rex  V.  London,  3  B.  ft  Ad.  255,  23 
ECL  119,  110  Reprint  96.  See  in  aup- 
port  of  the  same  doctrine  Walker  v. 
Devereaux,     4     Paige     (N.     T.)    229; 
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the  I  true  amonnt  of  the  stock  subsoription  is  im- 
p<»ed  on  the  original  incorporatorB,  their  deoision 
that  such  amonnt  has  been  subscribed  before  ap- 
plying for  a  charter  is  eonelusive,  in  an  action  on 
a  snl^ription,  in  the  absence  of  fraud.** 

Declaration  of  sabscriber.  The  subsequent  decla- 
ration of  a  subscriber  to  the  effect  that  his  sub- 
Ecription  was  colorable  ahd  not  made  in  g^od  faith 
will  not  be  admitted,  in  an  action  against  another 
subscriber  for  calls,  for  the  purpose  of  sho-vring 
that  such  was  the  fact,  in  order  to  create  a  de- 
fense.** 

li  812]  4.  Waiver  or  Estoppel.  Unless  there  is 
some   charter   or  statutory  provision   in   the  way 


by  whieh  no  corporate  iezistenoe  is  acquired  either 
^e  jure  or  de  facto,  or  by  which  the  subscription 
is  rendered  void,  a  subscriber  may  waive  the  con- 
dition that  the  whole  or  a  specified  amount  of  the 
capital  stock  shall  be  subscribed,  or,  by  taking  part 
in  the  organization  of  the  corporation  or  the  con- 
duct of  business,  or  otherwise,  be  estopped  to  set 
up  nonperformance  of  such  condition;*"  and  as  a' 
general  rule  any  acts  done  by  him,  either  as  a  cor- 
porator or  as  a  director,  which  evince  a  willingness 
on  his  part  that  the  corporation  should  enter  upon 
its  business  with  no  more  stock  than  that  already 
subscribed,  will  amount  to  a  waiver  or  estoppel.^ 
And  in  like  manner  he  may  waive,  or  by  knowledge 


Qarke  v.  Brooklyn  Bank,  1  Edw.  (N. 
T.)  S61. 

98.  Loalsiana  Purchase  Exposition 
Co.  v.  Kuenzel,  108  Uo.  A.  lOS,  82 
S\V  1089. 

94.  Penobscot  R.  Co.  v.  White.  41 
He.  S12.  66  AmD  2ET. 

96.  U.  S.— Allen  V.  Rhodes,  230 
Fed.  321,  144  CX^A  463;  Hollander  v. 
Heasllp.  222  Fed.  808,  137  CCA  1; 
In  re  Sharood  Shoe  Corp.,  192  Fed. 
94S;  Converse  v.  Gardner  Governor 
Co..  174  Fed.  80.  98  CCA  16. 

Cal. — California  Southern  Hotel  Co. 
V.  Callender,  94  Cal.  120.  29  F  8S9.  28 
AmSR  99;  Auburn  Opera  House,  etc, 
Assoc.  V.  HIU.  3  Cal.  Unrep.  Cas.  839, 
J2  P  587. 

111. — Temple  v.  Lenion,  118  111.  51. 

Iowa. — GofC  V.  Hawkeye  Pump,  etc., 
Co..  82  Iowa  691,  18  NW  807. 

Ky. — ^McConnaehy  v.  Monticello 
Constr.  Co..  136  Ky.  667,  117  SW  372: 
Stone  V.  Montloello  Constr.  Co.,  135 
Ky.  659.  117  SW  869,  40  LRANS  978, 
21  AnnCas  640. 

La. — EJxpositlon  R..  etc.,  Co.  v. 
Canal  St.  ES.  R.  Co.,  42  La.  Ann.  370, 
7  S  627. 

Md. — ^Uorgan  v.  LAndstreet,  109 
Md.  658,  72  A  899,  130  AmSR  531; 
Uusgrave  v.  Morrison,  54  Md.  161; 
atiUman  v.  Dorothy,  44  Md.  380; 
Harer  v.  Cleveland,  36  Md.  476. 

Mass. — Cabot,  etc.,  BrldEO  v. 
Chapin,  6  Cush.  60. 

Minn.^Duluth  Inv.  Co.  v.  Witt.  63 
Minn.  538,  65  NW  956;  Minneapolis 
Masonic  Temple  Assoc.  T.  Channel!, 
43  Minn.  863.  46  NW  716. 

Nebr. — BCacfarland  v.  West  Side 
Impr.  Assoc,  56  Nebr.  277,  76  NW 
584;  Hale  v.  Sanborn,  16  Nebr.  1,  20 
NW»7. 

N.  H. — New  Hampshire  Cent.  R.  Co. 
V.  Johnson.  80  N.  H.  390,  64  AmD 
300. 

N.  T.— Bray  v.  Farwell,  81  N.  T. 
(to  (recognized);  Union  Hotel  Co.  v. 
Hefsee,  79  N.  Y.  454,  35  AmR  636; 
Myers  v.  Sturgls,  122  App.  Div.  470, 
108  NTS  628  [aff  197  N.  T.  526  mem, 
90  NE  1162  mem];  Hutchins  v.  Smith, 
46  Barb.  236;  George  Irish  Paper 
Corp.  V.  White,  91  Misc.  261,  164  NTS 
778;  Sullivan  County  Club  v.  Butler, 
2B  Misc.  306,  56  NTS  1. 

Oil. — Dayton,  etc..  R.  Co.  v.  Hatch, 
1  Dlsn.  84,- 12  Oh.  Dec.  (Reprint)  501. 

Or. — ^Falrvlew  R.  Co.  v.  SpiUman, 
23  Or.  687.  32  P  688. 

Pa. — Mack's  App.,  7  A  481;  Cor- 
oelVs  App.,  114  Pa.  153,  6  A  258;  Han- 
over Junction,  etc..  R,  Co.  v.  Grubb, 
82  Pa,  36;  Bavlngton  v.  Pittsburgh, 
etc.,  R.  Co.,  34  Pa.  858. 

Tenn. — Anderson  v.  Middle,  etc.,  R. 
Co.,  91  Tenn.   44,    17    SW   803;    Doak 
V.  Stahlman,  (Ch.  A.)  68  SW  741. 
.  Vt — ^Hontpelier,    etc.,     R.     Co.     v. 
Langdon,  46  Vt.  137. 

Va— Wright  V.  Agelasto,  104  Va. 
159.  51  SB  191. 

_Wa»h. — Cole   v.   Satsop   R.    Co.,     9 
Wash.  487,  37  P  700.  43  AmSR  868. 
,  Wig.— Glbbona  v.  fcllls,  83  Wis.  434, 
53  NW  701. 

Eng.— Pltehford  v.  Davis,  5  M.  4 
W.  2.  151  Reprint  1. 

[a]  ast«qpp«l  to  Any  parttonlaz 
Maniuotlon  of  eosAltloii^— Where  de- 
lendant  subscribed  for  ten  thousand 
dollars  of  capital   stock,  but   subse- 


quently attached  to  his  subscription 
a  condition  that  fifty  thousand  dollars 
of  stock  should  be  subscribed,  and 
after  the  condition  was  annexed,  he 
agreed  that.  If  plaintiff  would  pro- 
cure forty  thousand  dollars  of  sub- 
scriptions, it  should  be  a  compliance 
with  the  condition,  it  was  held  that, 
after  plaintiff  procured  the  forty 
thousand  dollars  of  subscriptions,  de- 
fendant was  estopped  from  claiming 
that  under  the  condition  the  amount 
of  his  subscription  was  not  to  be  em- 
braced In  the  fifty  thousand  dollars 
of  subscriptions  to  be  obtained. 
Montpelier,  etc.,  R.  Co.  v.  Langdon, 
46  Vt.  137. 

[b]  After  tasotvaiicy.— -One  who 
has  subscribed  to  the  capital  stock 
of  a  corporation  under  the  condition 
that  it  should  be  binding  only  when 
a  specified  sum  shall  be  subscribed 
loses  by  laches  his  right  to  claim  a 
rescission  after  the  bankruptcy  of 
the  corporation,  on  the  ground  that 
the  full  sum  was  not  subscribed, 
where  he  pays  and  receives  hla 
agreed  share  of  stock,  and  continues 
aa  a  stocltholder  until  the  bankruptcy 
of  the  corporation,  without  inquiring 
whether  the  full  subscription  has 
been  obtadned.  In  re  Sharood  Shoe 
C:orp.,  192  Fed.  945. 

90.  U.  S. — Converse  v.  Governor 
Co..  174  Fed.  30,  98  CCA  16. 

Cal. — ^Auburn  Opera  House,  etc., 
Assoc,  v.  Hill,  113  Cal.  382.  45  P  696; 
California  Southern  Hotel  Co.  v.  Cal- 
lender, 94  Cal.  120.  29  P  859,  28  Am 
SR  99. 

Ind. — Slipher  v.  Earhart,  88  Ind. 
173;  E^vansvUle,  etc..  Straight  Une  R. 
Co.  V.  Dunn,  17  Ind.  603;  McAllister 
v.  Indianapolis,  etc.,  R.  Co.,  15  Ind. 
11;  O'Donald  v.  EvansviUe,  etc.. 
Straight  Line  R.  Co.,  14  Ind.  269. 

Ky. — McCOnnaghy  v.  Monticello 
(Jonstr.  Co..  185  Ky.  667,  117  SW  372. 

Md. — Musgrave  v.  Morrison.  64  Md. 
161;  Morrison  v.  Dorsey,  48  Md.  461; 
Garllng  v.  Baechtel,  41  Md.  306; 
Hager  v.  Cleveland,  86  Md.  476. 

Mich. — International  Fair,  etc,  As- 
soc, v.  Walker,  83  Mich.  886,  47  NW 
838. 

Minn. — MaSbnlc  Temple  Assoc,  v. 
Channell,  43  Minn.  853.  45  NW  716. 

Nebr. — Macfariand  v.  West  Side 
Impr.  Assoc,  53  Nebr.  417,  78  MW 
736. 

N.  H. — New  Hampshire  Cent.  R, 
Co.  V.  Johnson.  SO  N.  H.  390,  63  AmD 
300. 

N.  T.— Bray  ▼.  Farwell,  81  N.  T. 
600;  TTnlon  Hotel  Co.  v.  Hersee,  79  K. 
T.  454.  36  AmR  536;  Hutchins  y. 
Smith,  46  Barb.  286;  Rogers  v.  Balrd, 
187  NTS  35. 

Oh. — CThamberlaln  v.  Palnesville, 
etc,  R.  Co.,  15  Oh.  St.  225;  Dayton, 
etc.,  R.  Co.  V.  Hatch.  1  Dlsn.  84,  12 
Oh.  Dec.   (Reprint)  501 

Pa. — Hamilton  v.  Clarion,  etc,  R. 
Co.,  144  Pa.  34.  23  A  53.  18  L.RA  779; 
Cornell's  App.,  114  Pa.  163,  6  A  258; 
Craig  v.  (Cumberland  Valley  State 
Normal  School,  72  Pa.  46;  Bavlngton 
V.  Pittsburgh,  etc.,  R.  Co.,  34  Pa.  358; 
Centre,  etc.,  Turnp.  Road  Co.  v.  Mc- 
Conaby,  16  Serg.  &  R.  140. 

Tenn. — Anderson  v.  Middle,  etc,  R. 
Co.,  91  Tenn.  44,  17  SW  803;  Doak  v. 
Stahlman,   (Ch.  A.)   68  SW  741   (con- 


tinuing to  act  as  a  stockholder  know- 
ing that  a  less  amount  has  been  sub- 
scribed). 

Va. — Wright  v.  Agelasto,  104  Va. 
159.   51   SE  191.  ,        t       ». 

Wash. — Cole  v.  Satsop  R.  Co..  9 
Wash.  487,  37  P  700,  43  AmSR  858. 

Wis.— Gibbons  v.  Ellis,  83  Wis.  434, 
53  NW  701. 

■  Eng. — Pltehford  v.  Davis,  E  M.  & 
W.  2.  161  Reprint  1. 

Ont. — Moore  v.  Gumey,  21  U.  C.  Q. 
B.   127. 

taj  Wliat  deamad  waiver  or  estop- 
— (1)  This  condition  Is  so  waived 
or  the  subscriber  is  so  estopped: 
Where  he  pays  the  required  admis- 
sion fee  and  the  Installment  due  on 
each  share,  receives  bis  share  cer- 
tificate, and  la  credited  with  dividends 
In  respect  of  his  shares.  Duluth  Inv. 
(Jo.  v.  Witt,  63  Minn.  638,  66  NW  956. 
(2)  Where  he  pays.  In  whole  or  In 
part,  without  objection  and  with 
knowledge,  actual  or  constructive, 
that  the  condition  has  not  been  per- 
formed or  fulfilled.  Allen  v,  Rhodes. 
230  Fed.  321,  144  CCA  463;  Union 
Hotel  (3o.  V.  Hersee,  79  N.  T.  454,  85 
AmR  536;  Myers  v.  Sturgls,  123  App. 
piy.  470,  108  NTS  528  [aff  197  N.  Y. 
526  mem.  90  NE  1182  mem];  Dayton, 
etc.,  R.  Co,  V.  Hatch.  1  Dlsn.  84,  II 
Oh.  Dec  (Reprint)  501:  Mack's  App., 
(Pa.)  7  A  481.  (3)  Where  he  votes 
his  stock  at  an  election  of  officers  and 
acts  as  an  ofllcer.  Dayton,  etc.,  R.  Co. 
V.  Hatch,  1  Dian.  84,  12  Oh.  Dec.  (Re- 
prtnt)  501.  (4)  Where  he  signs  and 
acknowledges  the  articles  of  incoi^ 
poratlon,  acts  as  one  of  the  trustees, 
votes  for  calls  on  the  shares,  and  per- 
forms other  acts  which  necessarily 
recognise  the  rightful  existence  of 
the  corporation.  Auburn  Opera  House, 
etc.,  Assoc.  V.  HIU,  8  Cal.  Unrep.  Cas. 
839,  32  P  587.  (5)  Where  the  cor- 
poration has  already  commenced  busi- 
ness at  the  time  when  the  subscrip- 
tion la  made, ,  and  the  subscriber 
knows  this  fact,  and  also  knows  that 
its  whole  capital  stock  has  not  been 
taken.  Husgrave  v.  Morrison.  54  Md. 
161.  To  same  effect  Oott  v.  Hawk- 
eye  Pump,  etc.  Co.,  62  Iowa  691,  18 
NW  307.  (6)  Where  a  majority  of 
the  subscribers  to  the  shares  of  a 
railroad  company  enter  into  an  agree- 
ment supplementary  to  their  share 
subscriptions,  to  pay  their  aubacrlp- 
tions  as  fast  as  the  work  of  con- 
struction progresses,  on  the  faith  of 
which  agreement  the  directors  enter 
into  and  carry  out  contracts  for  such 
construction,  the  waiver  and  estoppel 
operate  only  as  against  the  parties 
to  the  agreement.  Anderson  v.  Mid- 
dle, etc..  Construction  R,  Co.,  91 
Tenn.  44,  17  SW  803. 

[b]  As  sralnst  creditors^— (1) 
From  the  fact  that  the  stockholders 
suffered  the  corporation  to  embark 
upon  Its  business,  iholdlng  itself  out 
to  possess  a  stated  capital,  without 
the  amount  of  that  capital  being  sub- 
scribed, works  a  fraud  upon  the  gen- 
eral public  and  upon  subsequent 
creditors,  the  general  rule  is  that  a 
stockholder  is  liable  to  creditors  upon 
his  contract  of  subscription  where 
the  corporation  has  entered  upon 
business  and  -  Incurred  debts,  al- 
though   the    whole    amount    of    the 
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and  acquiescence  or  other  ineonsiBtent  conduct  be 
estopped  from  raiung,  the  objection  <that  particular 
subscriptions  are  invalid  or  otherwise  insufficient 
to  comply  with  the  condition.*^ 

[i  813]  F.  Payment  of  Subscriptions  or  Oar- 
tain  Amount  Thereof — ^1.  Necessity  for  Payment 
in  General.  Unless  expressly  required  by  the  char- 
ter, general  law,  or  articles  of  association,"  or 
by  the  terms  of  the  subscription  itself,**,  it  is  not 
neoeasary,  in  order  that  a  subscription  to  the 
capital  stock  of  a  corporation,  whether  made  before 
or  after  incorporation,  may  be  both  valid  and  en- 
forceable, that  any  part  thereof  shall  have  been 
paid  at  the  time  of  subscribing,  or  that  all  or  any 
part  of  other  subscriptions  shall  have  been  paid.* 
The  effect  of  a  J^ilure  to  pay  when  payment  is 
eicpressly   required    depends   upon    the   terms   and 


'pnipose  of  the  nequirement  and  aometimea  upon 
other  considerations,  as  shown  in  the  following 
sections. 

[i  814]  2.  Provisoiis  in  Charter,  Oenaral  !«▼, 
or  Artides  of  Association,  Sometimes  the  charter, 
governing  statute,  or  articles  of  association  ex- 
pressly require  the  payment  at  the  time  of  sub- 
scribing or  afterward,  of  a  deposit  or  a  certain 
percentage  of  the  amount  subscribed;*  and  under 
some  provisions  of  this  character  it  has  been  held 
that  a  payment  in  compliance  with  the,  require- 
ment is  a  condition  precedent  to  the  validity  of  a 
contract  of  subscription,  so  that,  until  the  payment 
is  made,  there  can  be  no  contract  which  can  g^ive 
the  subscriber  the  rights  of  a  stockholder  or  impose 
upon  him  liability  as  a  subscriber  or  stockholder, 
either  to  the  corporation  itself  or  to  its  creditors,* 


capital  stock  has  not  been  taken  up. 
Farnsworth  v.  Bobbins.  36  Minn.  3S9, 
31  NW  349;  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103.  7  P  68,  3  AmSR 
797.  See  also  Infra  XII,  D.  (2) 
Where  the  rights  of  creditors  are 
involved,  it  is  not  a  defense  to  an 
action  on  an  unpaid  subscription 
that  all  of  the  stock  of  the  com- 
pany had  not  been  subscribed. 
National  Realty  Co.  v.  Neilson,  73 
Waah.  89,  131  P  446.  (3)  To  the  con- 
trary see  an  early  case  in  New  York 
holding  that  In  such  a  case  stock- 
holders are  not  individually  liable  to 
creditors  of  the  corporation,  on  the 
ground  that  it  is  discretionary  with 
the  company  to  raise  the  whole 
amount  of  capital  mentioned  in  the 
certificate  or  not — an  untenable  de- 
cision. Brlnckerhoft  v.  Brown,  7 
Johns.  Ch.  (N.  Y.)  217  [aft  4  Johns. 
Ch.  671].  (4)  Creditors  dealing 
with  the  corporation  have  a  right 
to  presume  that  the  requisite 
amount  of  -stock  has  been  sub- 
scribed; the  fact  alone  of  the 
commencement  of  business  creates 
that  presumption.  Creditors  and 
subscribers  to  the  stock  deed  with 
the  corporation  a«  a  legally  or- 
ganised entity,  and  the  latter  on  the 
faith  of  the  validity  of  the  subscrib- 
er's obligation  to  pay  for  stock  sub- 
■erlbed  for;  and  after  insolvency  of 
the  cori>oratlon,  whether  It  was  a  de 
Jure  or  de  facto  corporation,  the  sub- 
scriber will  be  estopped  to  -deny  his 
liability  for  unpaid  stock  subscrip- 
tion as  a  corporate  asset,  beoause  of 
an  irregularity  or  illegality  in  the 
organisation  of  the  company.  Chap- 
pell  v.  Lowe.  146  Oa.  717,  8»  SB  777. 
[c]  Olrannurtanoea  not  ■howlBff 
w»tv«i  or  astopp«L — (1)  Hollander 
V.  Heasllp,  222  Fed.  808,  187  CCA  1; 
Converse  v.  Gardner  Oovemor  Co., 
174  Fed.  30,  98  CCA  16;  Ridgefleld, 
etc.,  R.  Co.  V.  Reynold,  46  Conn.  375: 
Parker  v.  Thomas,  19  Ind.  213,  81 
AmD  38B;  Morgan  v.  Landstreet, 
109  Md.  BS8,  72  A  399,  16  AnnCas 
1247;  Oarllng  v.  Baechtel,  41  Hd.  306; 
Atlantic  Cotton  Mills  v.  Abbott,  9 
Cush.  (Mass.)  423;  International 
Fair,  etc.,  Assoc,  v.  walker.  88  Mich. 
62,  49  NW  1086;  Hards  v.  Platte  Val- 
ley Impr.  Co.,  35  Nebr.  268.  53  NW 
73;  Falrview  R.  Co.  v.  Spillman,  23 
Or.  S87,  32  P  688.  (2)  Circumstances 
under  which  it  was  held  that  a  sub- 
scriber had  not.  by  dealing  with  his 
shares  as  property,  precluded  himself 
from  contesting  an  assessment  on 
this  ground.  Bray  v.  Farwell,  81  N. 
Y.  600.  (3)  The  condition  la  not 
waived,  nor  is  the  subscriber  es- 
topped, where  he  pays  all  or  part  of 
his  subscription,  or  otherwise  acts 
In  a  manner  inconsistent  with  an 
Intention  to  rely  on  the  condition.  If 
he  does  so  without  knowledge  of  the 
failure  to  procure  the  required 
amount  (Morris  Canal,  etc.,  Co.  ▼. 
Nathan,  2  N.  Y.  Super.  239;  Hawkins 
V.  Cltiiens'  Inv.  Co..  38  Or.  644,  64  P 
320;   Johnson  v.   Schar,   9   S.   D.  536, 


70  NW  888;  Orynski  y.  Loustaunan, 
(Tex.)  15  SW  674;  Birge  v.  Brown- 
ing, 11  Wash.  249.  39  P  643;  Denny 
Hotel  Ck>.  V.  Oilmore,  6  Wash.  162, 
32  P  1004).  <4)  unless  he  in  fact  in- 
tended to  waive  the  condition 
(Wright  V.  Agelasto,  104  Va.  169,  61 
SE  191);  (5)  or  where  he  acts  In  re- 
liance on  false  representations,  ex- 
press or  implied,  by  the  directors  or 
offlcers  that  the  condition  has  been 
fulfilled  (Hollander  v.  Heasllp,  222 
Fed.  808,  137  CCA  1;  Chesebrough  v. 
Wright,  61  N.  Y.  682,  where  the  sub- 
scriptions were  to  a  mutual  Insurance 
company  in  advance  of  premiums: 
Morris  Canal,  etc,  Co.  v.  Nathan,  3 
N.  Y.  Super.  239);  (6)  or  where,  with- 
out knowledge  that  the  requisite 
amount  of  stock  has  not  been  taken, 
he  on  several  occasions  consents  to 
and  waives  notice  of  stockholders' 
meetings,  and  on  one  occasion  votes 
by  proxy  at  a  special  meeting  (Port- 
land, etc.,  R.  Co.  V.'  SplUman,  23  Or. 
687,  32  P  688).  (7)  The  condition  is 
not  walvctd,  nor  is  the  subscriber 
estopped,  by  his  mere  presence  at  a 
stockholders'  meeting,  where  he  waa 
present  as  a  spectator  only  and  took 
no  part  In  what  was  done.  New 
Hampshire  Cent.  R.  Co.  y.  Johnson, 
SO  N.  H.  390,  64  AmD  300.  (8V  And 
the  fact  that  a  corporate  creditor  of 
an  insolvent  corporation  accepted  in 
payment  of  its  debt  preferred  stock 
of  a  reorganized  corporation  and  re- 
tained the  same  for  a  number  of 
years,  until  the  new  corporation  X>o- 
came  insolvent,  where  it  took  no 
part  in  the  organisation  or  manage- 
ment of  such  corporation,  was  held 
not  to  be  a  waiver  of  its  right  to 
deny  liability  for  an  assessment  made 
against  It  a«  a  stockholder  under  a 
double  liabiUty  statute,  on  the  ground 
that  the  capital  of  the  corporation 
was  never  fully  subscribed  or  paid 
in.  Converse  v.  Gardner  Governor 
Co..  174  Fed.  80,  98  <3CA  16.  (9) 
Acceptance  of  stock  without  knowl- 
edge that  the  remainder  had  not 
been  taken.  Enterprise  Sheet  Metal 
Works  V.  Schendel,  (Mont.)  173  P 
1069. 

Jd]  QoMttOB  tor  Om  JW7- — 
Whether  the  subscriber  waived  A 
condition  that  the  whole  amount  of 
capital  stock  should  be  subscribed 
before  transaction  of  business  is  for 
the  jury.  International  Fair,  etc., 
Assoc,  y.  Walker.  97  Mich.  159,  66 
NW  344;  International  Fair,  etc, 
Assoc.  V.  Walker,  88  Mich.  62,  49 
NW  1086;  Hards  v.  Platte  Valley 
Impr.   Co.,   35   Nebr.   263,   68   NW  73. 

97.  Oa. — (3oz  V.  Hardee,  135  Ga. 
80.  68  SB  933. 

III. — McCoy  T.  World's  Columbian 
Exposition,  18<  ni.  366,  67  NE  1048, 
78  AmSR  288  [alt  87  HI.  A.  606]. 

Ky. — McConnaghy  v.  Monticello 
Constr.  Co.,  136  Ky.  667.  117  SW  372. 

Mass. — crabot,  etc.  Bridge  v. 
C!hapln,  6  Cush.  60. 

Minn. — W.  A.  Wood  Harvester  Co. 


V.  JetTerson,  71  Minn.  847,  74  NW 
149. 

Or. — Pacific  Mill  Co.  v.  Inman.  46 
Or.  862,  80  P  424. 

Pa. — Cornell's  App.,  114  Ba.  153,  6 
A  258. 

W««h. — Oole  V.  Satsop  R.  Co.,  » 
Wash.  487,  87  P  700,  43  AmSR  858. 

Wis. — Gibbons  v.  Bills,  88  Wis. 
434,  68  NW  701." 

[a]  Am  for  wrampl*  (1)  on  the 
ground  that  they  were  made  ultra 
vires  by  other  corporations  (Cox  v. 
Hardee.  13E  Ga.  80,  68  SB  932;  Mc- 
Coy V.  World's  Columbian  Elxposition, 
186  111.  366,  67  NE  1043,  78  AmSR 
288  raff  87  111.  A.  606];  Walter  A. 
Wood  Harvester  Co.  v.  Jeffersoq. 
71  Minn.  367,  74  NW  149;  Paclflo 
Mill  Co.  V.  Inman.  ,46  Or.  368,  80 
P  424;  Cole  v.  Satsop  R.  Co..  9 
Wash.  487,^7  P  700,  48  AmSR  868); 

i2)  by  a  married  woman  (0>raell's 
.pp.,  114  Pa.  153,  6  A  258);  (3)  or 
by  an  insolvent  person  (Jewell  v. 
Rook  River  Paper  Co.,  101  HI.  67); 
(4)    or    that    they    were    condHional 


(Cornell's  App.,  ifi  Pa.  163.  6  A  Z58). 
-~     See  infra  {  814. 
See  infra  {  816. 


1.  Ga. — Branch  v.  Augusta  Glass 
Works,  95  Ga.  673,  23  SB  128; 
Mitchell  V.  Rome  R.  Co..  17  Oa.  674; 
Napier  v.  Poe,  12  Ga.  170;  Wlkle  T. 
Avary,  12  Ga.  A.  148,  76  SB  1039. 

Md. — Taggart  v.  Western  Manrland 
R.  Co.,  24  Md.  668.  89  AmD  760. 

Mass. — ^Agricultural  Branch  R.  (%. 
V.   Winchester,   13   Allen   29. 

Mo. — McDermott  v.  Donegan.  44 
Mo.  85. 

N.  Y. — Eastern  Plank  Road  Co.  T. 
Vaughan,  20  Barb.  156  [aft  14  N.  Y. 
5461;  Troy,  etc,  R.  Co.  v.  Kerr,  IT 
Barb.  681. 

Pa. — Hanover  Junction,  etc,  R.  Co.. 
V.  Grubb,  82  Pa.  36;  Erie,  etc,  Plank- 
Road  Co.  V.  Brown,  25  Pa.  166;  Don- 
aldson V.  Rabenhold,  23  Pa.  Dist.  795. 

Tex. — ^Blair  v.  Rutherford,  31  Tex. 
465. 

See  also  supra  {  690. 

a.  See  statutory  provisions:  and 
cases  infra  this  section. 

S.    U.   S. — Missouri  State  Ins.  Co. 
y.  Redmond,   8   Fed.  764,   1  McCrary 
308. 
'  CaJ. — ^Peo.  T.  cniaml}ers,  42  Cal.  201. 

Ga. — Wood  V.  Coosa,  etc,  R.  Co.,  32 
Ga.  273. 

Md. — Taggart  v.  Western  Maryland 
R.  Co.,  24  Md.  663.  89  AmD  760. 

Miss.— Fisher  v.  Mississippi,  etc. 
R  Co.,  88  Miss.  369;  Hayna  v.  Beau- 
champ,  13  Mlsa  515. 

N.  Y. — New  York,  etc..  R.  Co.  v. 
Van  Horn,  67  N.  Y.  473;  Beach  v. 
Smith.  80  N.  Y.  116;  Black  River, 
etc,  A.  Oo.  V.  Clarke.  25  N.  Y.  208; 
Ogdensburgh,  etc.,  R'  Co.  v.  Wooley, 
8  Abb.  Dec.  898,  1  Keyes  118.  34  How 
Pr  54:  Van  Schaick  v  Mackln,  129 
App.  Dlv,  335,  113  NY8  408;  Hap- 
goods  V.  Lusch,  128  App.  Dlv.  23,  107 
NYS  331;  Knickerbocker  Trust  C^o.  v. 
Hard,  67  App.  Dlv.  468,  78  NYS  979: 
Yonkers    Gasette    Co.    v.    Taylor,    SO 
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unless  the  statute  contains  a  provision'  to  the  con- 
trary* or  unless  there  are  elements  of  estoppel." 
In  other  cases  it  is  held  either  that  the  provision 
is  intended  for  the  benefit  of  the  corporation,  par- 
tieniarly  in  ease  of  subscriptions  after  incorpora- 
tion, and  may  therefore  be  waived  by  it,  or  that 
it  is  the  dnty  of  the  subscriber  to  pay,  and  that 
he  cannot  take  advantage  of  ids  own  wrong  in 


failing  to  do  so;  and  therefore  that  failure  to  pay 
the  required  deposit  or  percentage,  while  it  will 
g^ve  the  corporation  a  right  to  refuse  to  recog^nize 
the  subscription,  does  not  render  it  void,  and  can- 
not be  set  up  to  defeat  an  action  by  the  corpora- 
tion or  its  creditors  against  the  subscriber.' 

Payment  necessary  to  corporate  existence.     Of 
course  when  payment  of  a  certain  amount  of  the 


App.  Dlv.  334,  61  NTS  9S9.  6  NTAnn 
Caa.  384;  United  Growers  Co.  v.  Eis- 
ner, 22  App.  Dlv.  1,  47  NTS  906; 
General  Blectrlc  Co.  v.  WlKhtman,  S 
App.  Dlv.  118.  39  NTS  420;  Bxcelslor 
Grain  Binder  Co.  v.  Stayner,  35  Hun 
91.  61  HowPr  468  [aft  58  HowPr  2731; 
Beach  v.  Smllh,  28  Barb.  264  [ail  30 
N.  T.  116];  Harrlman  Nat.  Bank  v. 
Palmer.  93  Misc.  481,  168  NTS  111; 
South  Buffalo  Natural  Oas  Co.  v. 
Bain.  9  Misc.  425.  30  NTS  264;  Perry 
V.  Boadley,  19  AbbNCas  76;  Dutchess 
Cotton  Mfy.  v.  Davis,   14  Johns.  238, 

7  AmD  459;  Highland  Tump.  Co.  v. 
HcKean.  11  Johns.  98;  Goshen,  etc.. 
Tump.  Road  Co.  v.  Hurtln  9  Johns. 
217.  S  AmD  278;  Jenkins  v.  Union 
Tump.  Road.  1  Cat.  Cas.  86  [rev  on 
other  grounds  1  Oat.  381]. 

N.  C. — McRae  v.  Russell,  34  N.  C. 
J24. 

Pa. — Boyd  v.  Peach  Bottom  R.  Co., 
90  P  169;  Lelghty  v.  Susquehanna, 
etc..  Tump.  Co.,  14  Serg.  &  R.  434; 
Hibemla  Tump.  Road  v.  ffenderson. 

8  Serg.  &  R.  219,  11  AmD  593;  Don- 
aldson V.  Rabenhold,  23  Fa.  Dlst. 
7J5. 

S.  C. — C!harlotte,  etc.,  B.  Co.  v. 
Blakeley,    34    S.   C.    L.    245. 

Ont. — In  re  Carpenter,  35  Ont.  L>. 
S2e.  29  DomLR  683.  9  OntWN  447. 

[al  Tbe  raaaon  In  support  of  tlila 
theory  (1)  Is  that  statutes  creating 
corporations  are  to  be  strictly  pur- 
sued; that  the  payment  of  the  statu- 
tory, deposit  is  a  condition  precedent 
to  the  suliBcrlber's  becoming  a  stook- 
holder,  so  that  his  subscription  can 
become  a  basis  for  the  organisation 
of  the  corporation  ;*and  that  the  pay- 
ment of  thin  deposit  is  necessarv  to 
prevent  fictitious  subscriptions,  which 
are  a  fraud  upon  honest  subscribers 
and  upon  the  law.  Hibernia  Tump. 
Road  v.  Henderson.  8  Serg.  &  R. 
(Fa.)  219,  11  AmD  698.  (2)  "A  cor- 
poration, aald  one  court,  "being  the 
mere  creature  of  law,  can  act  in  no 
otMer  manner  than  the  law  pre- 
gcribes,  and  must  not  be  permitted 
to  enter  into  a  contest  with  the 
legislature,  concerning  the  policy  or 
expediency  of  the  terms  which  nave 
been  dictated."  Hllwmla  Tump. 
Road  V.  Henderson,  8  Serg.  &  R. 
(Pa.)  219,  221,  11  AmD  693  (per 
Tllghmann,  C.  J.).  (3)  The  learned 
judge  in  the  case  cited  above  re- 
ferred to  Mitchell  V.  Smith,  1  Blnn. 
(Pa.)  110,  2  AmD  417,  and  Mabln  v. 
Coulon,  4  Dall.  (U.  S.)  298,  1  L.  ed. 
841,  as  settling  the  point  that  a  con- 
tract made  in  violation  of  an  act  of 
the  legislature  cannot  be  enforced  in 
a  court  of  Justice.  (4)  That  legis- 
latures have  sometimes  l>een  obliged 
to  pass  curative  acts  to  validate  sub- 
scriptions thus  made  and  to  prevent 
the  subscribers  from  taking  advan- 
tage of  their  own  wrong  see  Clark 
V.  Monongahela  Nav.  Co.,  10  Watts 
(Pa.J)  364.  (6J  In  the  leading  case 
of  Hibemla  Turnp.  Road  v.  Hen- 
derson, supra,  Gilison,  J.,  afterward 
chief  Justice,  whose  opinions  have 
always  been  held  In  high  respect  by 
the  profession,  expressed  the  view 
that  the  design  of  this  -provision  of  the 
statute  was  to  prevent  the  subscrip- 
tion list's  being  filled  by  fictitious 
■ttlwerlliers  who  should  be  favorites 
of  the  commissioners,  or  the  crea- 
tures of  other  Interested  persons.  He 
reasoned  that  It  would  oe  a  fraud 
on. the  law  and  on  the  fair  sub- 
wrlher  to  admit  to  equal  participa- 
tion In  the  administration  of  the  cor- 
.  Pprate  afFalrs  men  who  had  not  paid 
the  required  deposit  with  men  who 
"M  (8)  These  views  were  quoted 
With  approval  by  the  court  of  ap- 
peals  of    Maryland    in    Taggart    v. 


Western  Maryland  R.  Co.,  24  Md. 
663,  89  AmD  760,  where  the  authori- 
ties on  the  subject  are  reviewed  at 
considerable  length. 

[b]  In  New  TOTk  this  rule  has 
been  held  applicable  only  to  sub- 
scriptions made  after  incorporation, 
the  construction  of  the  statute  In 
the  case  of  subscriptions  made  be- 
fore Incorporation  being  that.  If  the 
aggregate  payment  amounted  to  the 
required  ten  per  cent,  it  was  suffi- 
cient. Lake  Ontario,  etc.,  R.  Co.  v. 
Mason,  16  N.  T.  461:  Tonkers  Gaxette 
Co.  v.  Taylor,  30  App.  Dlv.  334,  61 
NTS  969,  6  NTAnnCas  384;  United 
Growers  Co.  v.  Eisner,  22  App,  Dlv. 
1,  47  NTS  906:  Beattys  v.  Solon,  64 
Hun  120,  19  NTS  37;  Ogdensburgh, 
etc.,  R.  Co.  v.  Frost,  21  Barb.  641; 
South  Buffalo  Natural  Gas  Co.  v. 
Bain,  9  Misc.  425,  30  NTS  264;  R9g- 
ers  V.  Balrd,  167  NTS  35.  And  see 
other  New  Tork  cases  supra  this 
note. 

4.  New  Tork,  etc.,  R.  Co.  v.  Van 
Horn,   67    N.   T.    473. 

[a]  Btatnte  not  eonatmad  retro- 
■peottvelT. — New  Tork,  etc.-,  R.  Co.  v. 
Van  Horn.  67  N.  T.  473. 

[b1  tilaWUty  imposed  upon  oom- 
mlanoaetS/— Where  a  clause  in  a 
charter  of  a  railroad  company  pro- 
vided that  the  board  of  commission- 
ers should  receive  no  subscription  to 
stock  unless  five  per  cent  thereof 
was  paid  in  cash  at  the  time  of  sub- 
scription, and  that,  if  they  received 
subscriptions  without  such  payment, 
they  should  be  liable  personally  to 
pay  the  same,  the  fact  that  the  cohn- 
mlssioners  did  not  exact  the  five  per 
cent  from  subscribers  aJSords  no  de- 
fense to  a  note  given  by  a  stock- 
holder in  payment  for  stock.  Blair 
V.   Rutherford,   31  Tex.   466. 

a.     See  Infra  {  828. 

SL  Ala. — Smith  v.  Tallassee  Branch 
Cent.  Flank-Road  0>.,  30  Ala.  660: 
Selma,  etc.,  R.  Co.  v.  Rountree,  7 
Ala.  670;  Hall  v.  Selma,  etc.,  R.  Co., 
6   Ala.   741. 

Fla. — Southern  L.  Ins.,  etc.,  Co.  v. 
Lanier,  6  Fla.   110;  68  AmD  448. 

Ga. — Mitchell  v.  Rome  R.  Co.,  17 
Ga.    574. 

111.— Illinois  River  R.  Co.  v.  Zlm- 
mer.  20  111.  664  (relying  on  Wight  v. 
Shelby  R.  Co.,  16  B.  Mon.  (Ky.)  4,  63 
AmD  622) ;  Klein  v.  Alton,  etc.,  R.  Co., 
13  111.  514.  It  has  been  held  that  If 
the  sulmcrlber  is  also  one  of  the 
persons  to  whom  the  subscription  is 
to  be  paid  its  nonpayment  does  not 
render  It  void.  Ryder  v.  Alton,  etc., 
R.  Co.,  13  ill.  516. 

Ind. — Judah  v.  American  Live 
Stock  Ins.  Co.,  4  Ind.   333. 

Iowa. — Waukon,  etc.,  R.  Oo.  v. 
Dwyer,   49   Iowa  121. 

Ky— Wight  V.  Shelby  R.  Co.,  16 
B.  Mon.  4;  63  AmD  622  [cit  Union 
Tump.  Road  v.  Jenkins,  1  Cal.  (N. 
T.)  381,  Col.  &  C.  Caa.  264  (rev  1 
Cal.  Cas.   86)]. 

La. — Vlcksburg,  etc..  R.  Co.  v.  Me- 
Kean,  12  La.  Ann.  638-  Canal  Bank 
V.  Holland,  6  La.  Ann.  363;  Red  River 
R.  Co.  V.  Toung,  6  Rob.  39. 

Me. — Penobscot  R.  Co.  v.  White,  41 
Me.  512,  66  AmD  267;  Chaffln  T.  Cum- 
mings,   37    Me.    76. 

Md. — Webb  v.  Baltimore^  etc.,  R. 
Co.,  77  Md.  92,  26  A  113,  39  AmSR 
396;  Oler  v.  Baltimore,  etc.,  R.  Co., 
41  Md.  583;  Taggart  v.  Western 
Maryland  R.  Co.,  24  Md.  663,  89  AmD 
760  (In  the  case  of  sul>scrlptlons  af- 
ter .  incorporation);  Elysvllle  Mfg. 
Co.  V.  Okisko  Co.,  5  Md.  162. 

Minn. — Minneapolis,  etc.,  R.  Co.  v. 
Bassett,  20  Minn.  535,  18  AmR  376. 

Miss. — Water  Valley  Mfg.  Co.  v. 
Seaman,  63  Miss.  666;  Barnngton  t. 


Mississippi  Cent.  R.  Co.,  32  Miss. 
870;  Fiser  v.  Mississippi,  etc,  R.  Co., 
32  Miss.  359. 

N.  H. — Plscataqua  Ferry  Co.  v. 
Jones,  39  N.  H.  491;  Haynes  v. 
Brown,  36  N.  H.  646;  Chesley  v. 
Pierce.  32  N.  H.   388. 

N.  C. — Haywood,  etc..  Plank  Road 
Co.  V.  Bryan,  61  N.  C^82;  McRae  V. 
Russell,    34    N.    C.    224. 

Oh. — Ashtabula,  etc.,  R.  Co.  v. 
Smith,  15  Oh.  St.  328;  Chamberlain 
v.  PalnesvlUe,  etc.,  R.  Co.,  15  Oh.  St. 
225;  Henry  v.  Vermillion,  etc.,  R.  Co., 
17  Oh.  187. 

S.  C. — Spartanburg,  etc.,  R.  Co.  v. 
Esell,  14  S.  C.  281;  GreenviUe,  etc., 
R.  Co.  V.  Woodsid^s,  39  S.  C.  L.  146, 
65   AmD  708. 

Tex. — Blair  v.  Rutherford,  31  Tex. 
466. 

Utah. — Uteh  Hotel  Co.  v.  Madsen, 
48  Utah  285,  184  P  677. 

Vt. — Montpeller,  etc.,  R.  CJo.  v. 
Langdon,  46  Vt.  284;  Vermont  Cent. 
R.  Co.  v.  Clayes,   21  Vt.   30. 

Va. — Stuart  v.  Valley  R.  Co.,  32 
Gratt.  (73  Va.)  146  (where  no  rea- 
sons are  given  nor  authorities  cited). 

W.  Va. — Pittsburgh,  etc.,  R.  Co.  v. 
Applegate,  21  W.  Va.  172.  See  also 
Greenbrier  Industrial  Exposition  v. 
Ocheltree,   44  W.   Va.   626,   30   SE  78. 

[a]  Fartloiilar  charters  and  atat> 
ntes  oOBstnud. — (1)  Eastern  Plank 
Road  Co.  V.  Vaughan,  20  Barb.  (N. 
T.)  165  [aff  14  N.  T.  546];  Troy, 
etc.,  R.  Co.  V.  Kerr,  17  Barb.  (N.  T.) 
681;  Erie,  etc.,  Plank-Road  Co.  v. 
Brown,  26  Pa.  166;  Donaldson  v. 
Rabenhold,  23  Pa.  Dlst.  796.  (2) 
Under  some  statutes  a  requirement 
that  a  certain  percentage  be  paid 
does  not  require  that  such  percent- 
age t>e  paid  on  each  subscription, 
but  It  is  sufficient  if  all  cash  pay- 
ments amount  to  such  proportion  of 
the  total  amount  subscribed.  State 
Ins.  (3o.  V.  Redmond,  3  Fed.  764,  1 
McCJrary  808;  Peo,  v.  Chambers,  42 
Cal.  201;  Wood  v.  Coosa,  etc.j_R.  Co., 
32  Ga.  273;  Taggart  v.  Western 
Maryland  R.  Co.,  24  Md.  563,  89  AmD 
760;  Farmers',  etc..  Bank  v.  Nelson. 
12  Md.  36;  Lake  Ontario,  etc.,  R.  Co. 
V.  Mason,  16  N.  T.  451;  Boyd  v. 
Peach  Bottom  R.  Co..  9(1  Pa.  169; 
Bucher  v.  Dlllsburg,  etc.,  R.  Co.,  78 
Pa.  306;  Lelghty  v.  Susquehanna,  etc.. 
Tump.  Co.,  14  Serg.  &  R.  (Pa.)  434; 
Hibernia  Tump.  Road  v.  Henderson. 
8  Serg,  &  R.  (Pa.)  2W,  11  AmD  698. 
(3)  A  charter  of  a  corporation  re- 
quiring commissioners  appointed  iyy 
the  act  providing  for  the  organlsa^ 
tlon  of  the  corporation  to  give  no- 
tice for  the  election  of  directors  as 
soon  as  a  certain  amount  of  stock 
should  l>e  subscribed  for,  and  a 
stated  per  cent  of  each  subscription 
paid,  did  not  require  the  payment  of 
such  portion  of  the  subscription  at 
the  time  of  subscribing,  but  the 
trustees  might  receive  subscriptions 
mtyable  at  a  future  date.  Napier  v.  - 
Poe,  12  Ga.  170.  (4)  And  under  a 
charter  providing  that  "upon  the 
subscription  for  shares  in  such 
stock,  the  subscribers  shall  pay  the 
sum  of  five  dollars  upon  each  shar» 
sutwcrlbed  for  by  such  subscriber: 
provided,  that  said  company  may 
commence  the  construction  of  their 
failroad  and  boating,  so  soon  as 
three  thousand  shall  be  subscribed," 
It  was  held  that  the  payment  of  five 
dollars  a  share  was  not  a  condition 
precedent  either  to  the  existence  of 
the  corporation  or  to  Its  right  to 
commence  business,  and  that  the 
neglect  to  pay  the^  five  dollars  did 
not  render  void  the  sulMcriptlon. 
Mitchell  V.  Rome  R.  Co.,  17  Ga.  574, 
688.  (6)  Where  a  railroad  charter^ 
provides,  as  a  necessary  prellmlnarp^ 


648     [14  C.  J.] 


CORPORATIONS^ 


[§§  81^-817 


capital  stock  is  required  as  a  condition  precedent 
to  corporate  existence,  so  that  without  it  there 
cannot  be  a  de  jure  corporation/  such  payment  is 
necessary  before  there  can  be  a  binding  contract 
of  subscription,^  unless  the  cu-cumstanoes  are  such 
as,  to  estop  the  subscriber  to  deny  the  existence  of 
the  corporation." 

Beaoiiement  of  payment  before  oommencinK 
bnsineas  or  exerclsliig  powezs.  A  statute  requiring 
a  certain  amount  of  the  capital  stock  of  a  corpo- 
ration to  be  paid  in  before  it  shall  commence  busi- 
ness or  exercise  the  powers  granted  by  the  charter 
does  not  require  each  subscriber  to  pay  such  per- 
centage on  his  subscription  at  the  time  of  sub- 
scribing, or  impose  a  condition  precedent  to  the 
right  to  enforce  subscriptions,  and  a  failure  to 
comply  therewith  cannot  be  set  up  by  the  sub- 
scribers to  avoid  liability  as  subscribers  or  stock- 
holders." 

Subsequent  validation  of  subscription  by  statute. 
It  has  been  held  that,  where  a  subscription  is  void 
because  of  nonpayment  of  a  certain  percentage 
thereof  in.  cash  at  the  time  of  subscribing  as  re- 
quired by  statute,  it  cannot  constitutionally  be 
validated  by  a  subsequent  statute,  as  this  would 
deprive  the  subscriber  of  his  property  without  due 
process  of  law."  In  another  jurisdiction,  however, 
where  a  special  act  of  incorporation  provided  that 
every  person  offering  to  subscribe  to  the  capital 
stock  should  pay  to  the  commissioners  appointed 
by  the  act  a  certain  sum  for  each  share  subscribed, 
it  was  held  that  omission  of  the  commissioners  to 
require  such  pajrment,  although  it  rendered  sub- 
scriptions void,**  was  cured,  and  the  subscriptions 
rendered  valid  and  binding,  by  a  subsequent 
amendatory  statute  which  provided  that  all  defects 

to  the  fllinK  of  the  articles,  that  one 
thousand  dollars  of  stock  for  every 
mile  of  the  propo'sed  road  shall  be 
subscribed,  and  ten  per  cent  paid 
thereon  in  good  faith.  It  Is  not  re- 
quired that  each  subscriber  shall 
specifically  pay  ten  per  cent  on  the 
amount  of  his  subscription;  and,  if 
the  charter  requirements  as  to 
amounts  are  met,  it  does  not  afTect 
the  validity  of  defendant's  subscrip- 
tion that  he  has  not  paid  ten  per 
rent  on  his  stock  before  the  filing. 
Ogrdensburgh,  etc.,  R.  Co.  v.  Frost,  21 
Barb.  (N.  T.)  641.  (6)  And  where  a 
statute  appointed  commissioners  to 
open  books  and  to  receive  subscrip- 
tions, and  provided  that,  when  a  cer- 
tain amount  should  be  subscribed, 
they  should  certify  that  fact  to  the 
governor,  who  should  thereupon  is- 
sue letters  of  incorporation,  it  was 
held  that  a  provision  in  that  section 
of  the  statute  requiring  Ave  dollars 
on  each  share  to  be  paid  the  com- 
missioners at  the  time  of  subscrib- 
ing applied  only  to  subscriptions  re- 
ceived by  the  commissioners,  and 
that  the  corporation,  after  organlia- 
tion.  could  receive  subscriptions 
without  such  payment.  Philadelphia, 
etc.,  R.  Co.  V.  Hickman,  28  Pa.  318. 
And  see  Southern  L.  Ins..  etc.,  Co.  v. 
Lanier,  6  Fla.  110.  Sg  AmD  448.  (7> 
Where  the  act  of  parliament  creating 
a  company  provided  that  the  com- 
pany should  not  "Issue"  any  share 
under  the  authority  of  that  act,  nor 
should  any  share  -vest"  In  the  per- 
son accepting  the  same,  until  one 
fifth  of  the  amount  of  the  share  was 
paid  up,  it  was  held  that  the  word 
"issue"  referred  to  the  issuing  of 
certificates  of  shares,  and  the  word 
"vest"  to  the  vesting  of  shares,  so 
as  to  be  property  and  capable  of 
transfer;  but  that  the  section  did 
not  make  the  payment  of  one  fifth  a 
condition  precedent  to  the  liability, 
as  a   stockholder,  of  the  person  ac- 


and  irregularities  in  the  proceeding  of  the  oom- 
missionera  in  taking  subseriptions  should  thereby 
be  cured,  and  should  be  valid,  as  though  the  stat- 
ute had  been  fully  complied  with.'*  But  a  statute 
giving  a  corporation  the  same  legal  remedies  as  if 
an  original  statutory  requirement  that  a  certain  per- 
centage should  be  paid  at  the  time  of  subscribing 
had  not  existed,  is  to  be  understood  to  refer  to  a 
remedy  in  the  future,  and  does  not  affect  a  defense 
set  up  to  an  action  brought  before  the  passage  of 
the  act."* 

[$  815]  3.  Provision  in  By-Law.  Where  the 
obligation  to  pay  the  deposit  is  not  declared  by 
the  charter  or  governing  statute,  but ,  is  declared 
"by  a  by-law  of  the  organization  merely,  the  failure 
to  pay  it  does  not  ipso  facto  avoid  the  subscrip- 
tion, but  renders  it  voidable  merely  at  ttie  election 
of  the  corporation.  The  corporation  may  waive 
the  by-law  and  elect  to 'treat  the  subscription  as 
valid;  and  upon  its  so  doing  the  subscriber  will 
be  bound." 

[i  816]  4.  Conditional  Subscription.  Subject 
to  the  rules  governing  conditional  subscriptions 
generally,  a  subscription  to  stock  may  be  expressly 
made  upon  the  condition,  not  merely  that  a  certain 
amount  of  the  capital  stock  ^all  be  subscribed 
for  by  others,"  but  that  all  or  a  certain  amount 
shall  be  paid  in,  so-  that  the  subscription  cannot 
be  enforced  until  the  condition  has  been  per- 
formed," 

[$  817]  5.  Mode  and  Sufficiency  of  Payment" 
— a.  In  General.  Under  the  strict  rule"  the  theory 
of  several  courts  was  that  only  specie  or  its  equiva- 
lent, current  bills  of  specie  paying  banks,  could 
be  received  in  payment  of  the  sum  required  to  be 
paid  at  the  time  of  subscribing  the  stock." 


cepting  the  share.  McEuen  v.  West 
London  Wharves,  etc.,  Co.,  L.  R.  6 
Ch.  6B5:  ISast  Gloucestershire  R.  Co. 
v.  Bartholomew,  L.  R.  8  Bxch.  IB; 
Re  West  London  Wharves,  etc.,  Co., 
Ltd.,   16  Wkly.  Rep.  660. 

[b]  XaomaptmU  traxuMctloiu— But 
where  the  Charter  of  a  corporation 
provided  that  ten  per  cent  of  the 
amount  subscribed  should  be  de- 
posited with  the  treasurer  at  the 
time  of  its  subscription,  it  was  held, 
in  a  suit  against  the  subscriber,  that 
the  fact  that  no  percentage  was  ever 
paid  on  the  alleged  subscription  was 
admissible,  as  tending  to  show  that 
his  contract  of  subscription  was  an 
incomplete  transaction.  Galveston 
Hotel  Co.  V.   Bolton,  46  Tex.  633. 

[c]  In  Xnglaad  and  Ouutds  sub- 
scriptions and  allotments  of  shares 
are  not  void,  but  are  voidable,  if  the 
sum  payable  on  application  under 
the  statute  is  not  paid.  In  re  Na- 
tional Motor  Mail-Coach  Co.,  Ltd., 
U9081  2  Ch.  228;  Mears  v.  Western 
Canada  Pulp,  etc.,  Co.,  Ltd.,  [1905] 
2  Ch.  363;  Boeckh  v.  Gowganda 
Queen  Mines,  46  Can.  S.  C.  646,  8 
DomLR  782  tdlsm  app  24  Ont.  L. 
293,  2  OntWN  1807,  19  OntWR  626]; 
Re  Centra.1  Bank  of  Canada,  26 
CanLJNS  238;  Matter  of  Central 
Bank  of  Canada,  16  Ont.  293  [app 
dism  16  Ont.  A.  237]. 

[d]  Bafarrsd  tnrtaThnant*. — The 
fact  that  a  contract  requires  the  sub- 
scriber to  pay  for  his  stock  in  In- 
stallments which  extend  over  a 
period  longer  than  that  required  by 
statute  for  payment  cannot  be  as- 
serted by  the  stockholder  to  avoid 
liability  to  the  corporation  for  the 
amount  of  his  subscription.  Frank 
V.   Morrison,    66   Md.   399. 

7.  See  supra  It  166,  215.  229,  230. 

8.  See  supra  f   796. 
e.     See  supra  if   237,   2«0. 
10.    Conn. — Naugatuck    Water   Co. 


V.  Nichols,  58  Conn.  403,  20  A  316,  8 
LRA  637. 

Ga. — Branch  v.  Augusta  Glass 
Works,  95  Qa.  673,  23  SB  128;  Mitch- 
ell V.  Rome  R.  Co.,  17  Oa.  574; 
Napier  v.  Poe.  18  Ga.  170:  Wllke  v. 
Avary,  12  Ca.  A.  148,  76  SB  1089. 

Mass. — Agricultural  Branch  R.  Co. 
V.  Winchester.  13  Allen  29. 

Mo. — McDermott  v.  Donegan,  44 
Mo.  85. 

N.  T. — Ogdensburgh,  etc,  R.  Co.  v. 
Prost,  21  Iferb.  641. 

S.  C. — Johnston  v.  Southwestern 
R.   Bank,   22  S.  C.  Sq.   263. 

N.  S. — ^North  Sydney  Min.,  etc.,  Co. 
V.  Greener,  81  N.  S.  41. 

See  also  Patterson  v.  Wyomlssing 
Mfg.   Co..    40   Pa.   117. 

11.  New  York,  etc.,  R.  Co.  t.  Van 
Horn,  67  N.  T.  478.  See  generally 
Constitutional  Law  {  966  et  seg. 

12.  As  held  in  Hibemla  Tumr. 
Road  V.  Henderson,  8  Serg.  &  R.  (Pa.) 
219,  11  AmD  698;  supra  (  814. 

18:  Clark  v.  Monongabela  Nav. 
Co.,  10  Watts  (Pa.)  864. 

13H>  Ogle  V.  Somerset,  etc 
Tump.  Road  Co.,  13  Serg.  R.  (Pa.) 
266. 

14.  Smith  V.  ■  Tallassee  Branch 
Cent.  Plank-Road  Co.,  30  Ala.  660; 
Piscataqua  Ferry  (3o.  v.  Jones,  89  N. 
H.  491;  McRea  v.  Russell,  84  N.  C. 
224;  Blair  v.  Rutherford,  81  Tex.  46S. 

IBw     See  supra  {  809  et  seq. 

18.    See  Infra  {  832  et  seq. 

17.  Paynunt  of  ■ubsarlpnons  («ii- 
•rallj'  see  supra  {  590  et  seq. 

18.  See  jnipra  i  694. 

19.  Peo.  v.  Troy  House  Co.,  44 
Barb.  (N.  T.)  626-  Horrlman  Nat. 
Bank  v.  Palmer,  93  Misc.  431.  168 
NTS  111;  Crocker  v.  Crane,  21  wend. 
(N.  T.)  211,  34  AmD  228 ;  Neuse  River 
Nav.  Co.  v.  Newbern,  62  N.  CJ,  276; 
McRae  v.  Russell,  34  N.  C.  224:  Henry 
v.  VermUlion,  etc,  R.  Co.,  17  Oh.  18T; 
Boyd  v.  Peach  Bottom  R.  0>.,  90  Pa. 


For  latac  oases,  dsTalopmsats  add  chaafM  In  the  law  see  cumulative  Annotations,  same  title,  pace  aad  not*  number. 

'     Digitized  by  VjOi 


§§  818-82^] 


CORPORATIONS 


[14  C.  J.]    549 


[i  818]  b.  Effect  of  Qlving  Note.'"  The  courts 
which  take  this  view  have  held  that  the  giving  of 
a  promissory  note  for  the  amount  required  to  be 
paid  is  not  a.  payment,  nor  a  sofficient  compli- 
ance with  a  statute  which  requires  payment  in 
cash;  and  where  such  a  payment  is  attempted,  the 
subscription  is  void  and  neither  confers  any  rights 
nor  imposes  any  obligation  on  the  subscriber,  and 
the  note  itself  is  void  for  want  of  consideration." 
Other  courts  take  the  view  that  the-  statutory  de- 
posit may  be  paid  by  the  giving  of  his  promissory 
note  by  the  subscriber,  if  the  corporation  is  willing 
to  accept  it  as  money,  and  to  give  a  receipt  for  it 
as  money.''  It  is  of  course  a  necessary  part  of 
this  doctrine  that  such  a  note  is  given  on  a  g^od 
eonsideration,  and  is  enforceable  in  an  action  at 
law  brought  by  the  eoriwration.''  It  has  also  been 
held  that,  if  the  governing  statute  requires  the  pay- 
ment to  be  made  in  oash,  and  by  a  connivance  with 
the  directors  a  subscriber  executes  his  promissory 
notes  to  the  corporation  therefor,  he  will  not  be 
permitted  to  set  up  as  a  defense  to  an  action  on 
those  notes  that  the  corporation  had  no  power  to 
accept  them,  but  a  court  of  chanceiy  will  enfpree 
them;**  and  that  a  subscriber  who  has  given  his 
note  in  payment  of  the  subscription  is  estopped 
at  law  to  set  up  his  violation  of  the  statute  to  es- 
cape liability  on  the  note.'' 

[i  819]  c  Effect  of  Qvriag  Ohecf  A  check 
may  be  received  for  the  deposit  in  the  usual  course 
of  business,  and,  if  presented  and  paid,  will  be  a 
compliance  with  the  statute;'^  and  a  check  drawn 
upon  a  solvent  bahker  and  certified  by  him  as  good 
k  a  payment,  where  the  custom  prevails  of  resid- 
ing certified  checks  as  equivalent  to  money."  But 
a  check  cannot  be  received  in  payment  if  the 
drawer  has  no  funds  on  deposit  to  meet  it,  nor, 
even  when  there  are  funds  to  meet  it,  can  a  check 
be  taken  and  held  for  the  purpose  of  evading  the 
statute;"  and  of  course  a  pa3nnent  by  check  is  no 


payment  at  all  where  payment  thereof  is  stopped.*" 
[$  820]  (L  Fayaient  in  Services  or  Froixnrty.'^ 
It  has  been  held  that  the  payment  of  the  statutory 
deposit  may  be  made  in  services,  such  as  the  cor- 
poration, under  its  charter,  has  power  to  contract 
for,  at  a  fair  valuation;"'  and  if  this  decision  is 
sound,  payment  may  be  made  in  property  under  the 
same  conditions."* 

[$  821]  e.  Payment  by  Third  Person.  As  in 
any  other  case  of  payment,  the  payment  of  this 
statutory  deposit  may  be  made  for  the  subscriber 
by  a  third  person,  even  though  acting  officiously, 
provided  his  act  is  afterward  ratified  by  the  sjib- 
seriber.** 

[i  822]  f.  Payment  after  Snbscrlption.  Even 
when  the  charter  or  statute  requires  payment  of  a 
percentage  of  the  subscription  at  the  time  of  sub- 
scribing, and  payment  is  held  to  be  essential,  it  is 
held  that  a  payment  subsequent  to  the  act  of  sub- 
scribing, but  before  any  calls  have  been  made  for 
the  balance  of  the  stock,  will  be  an  affirmance  of 
the  original  subscription  and  a  substantial  com- 
pliance with  the  statute."  So,  where  a  person 
subscribed  for  stock  on  the  understanding  that 
the  first  installment  of  ten  per  cent  required  to  be 
paid '  at  the  time  of  subscribing  should  be  paid 
in  subsequent  services,  afid  he  subsequently  claimed 
more  for  such  services  actually  rendered  than  such 
installment,  and  the  corporation  paid  him  the  bal- 
ance, it  was  held  that  the  subscription  was  bind- 
ing.*°  And  it  has  been  held  that,  under  a  statute 
providing  that  no  subscription  to  stock  shall  be 
taken  without  a  payment  of  a  certain  per  cent 
of  the  amount  in  money,  the  validity  of  the  sub- 
scription does  not  depend  on  whether  the  payment 
is  made  willingly  or  by  legal  compulsion.*'  Where 
the  statute  in  terms  recited  that  the  subscription 
should  be  bona  fide,  and  required  the  commissioners 
to  receive  ten  per  cent  thereof  in  gold  or  silver,  but 
UGsignated  no  time  for  the  payment  of  such  deposit, 


169;  Lelgbty  v. .  Susquehanna,  etc.. 
Tump.  Co.,  U  Sere.  &  R.  (Pa.)  4S4. 

aa  rmrauat  of  wnhaox^ftloiam  ff«u 
ttaUf  see  suora  f  600. 

31.  Alford  V.  Laurel  Jmpr.  Co.,  86 
Hiss.  S7E,  18  S  S48;  Hayne  ▼.  Beau- 
champ,  13  Miss.  615;  Hapsoods  v. 
Lusch,  123  Appi  Dlv.  23,  107  NTB 
331;  Harrlman  Nat.  Bank  v.  Palmer, 
93  Misc.  431,  168  NTS  111;  Boyd 
V.  Peach  Bottom  R.  Co.,  90  Pa.  169; 
Lelghty  V.  Susquehanna,  etc..  Tump. 
Co..  14  SerK.  &  R.  (Pa.)  434;  In  re 
HcKlnley-Lcuinlng  Loan,  etc.,  Co.,  12 
Pa.  Cto.  40. 

ax  McRae  v.  Russel,  84  N.  C.  284; 
(Jreenvllle,  etc.,  R.  Co.  ▼.  Woodsldes, 
39  S.  C.  L.  146.  65  AmD  708. 

[a]  It  lias  bom  held  a  rood  pay- 
msiit  of  this  deposit  (1)  that  It  was 
settled  In  a  draft  maturlni;  In  thirty- 
days  (Napier  v.  Poe,  12'Ga.  170),  (2) 
or  in  a  note  maturing  at  a  future 
time,  even  where  the  charter  required 
the  payment  to  be  made  in  cash  at 
the  time  of  subscrirtlon,  and  declared 
that  the  subscription  should  be  void 
If  it  were  not  so  paid  (McRae  v.  Rus- 
sell. 84  N.  C.  224). 

„»  McRae  v.  Russell,  84  N.  C.  284; 
Vermont  Cent.  R.  C!o.  v.  Clayes,.  21 
Vt  80. 

[a]  A  slnnlartad  s*r>naat  by  • 
aot^  with  a  secret  axreement  that 
the  note  shall  not  be  paid  la  Immoral 
and  aealnst  public  policy  and  the 
maker  of  the  note,  being  in  pari  de- 
licto, has  no  equity  to  be  relieved 
■eainst  its  payment  McRae  v.  At- 
lantic, etc.,  R.  Co.,  68  N.  C.  896. 
„94.  McLaren  v.  Pennington,  1 
Paiee  (N.  Y.)  102. 

.  88.  Selma,  etc.,  R.  Co.  v.  Rountree, 
7  Ala.  670-  Pine  River  Bank  v.  Hods- 
con,  48   N.   H.   114. ,   And   see  supra 


i    600. 

80.  Vaymaat  of  nhsoxlptloiia  gita^ 
•rally  see  supra  J  600. 

37.  Rothchild  v.  Hoge,  48  Fed.  97; 
Peo.  V.  Stockton,  etc.,  R.  Co.,  46  CJal. 
306,  18  AmR  178;  In  re  Staten  Island 
Rapid  Transit  R.  Co.,  38  Hun  (N.  T.) 
381;  Syracuse,  etc.,  R.  Co.  v.  Gore, 
4  Hun  (N.  T.)  892.  6  Thomps.  ft  C. 
636. 

38.  Matter  of  Staten  Island  Rapid 
Transit  R.  Co.,  87  Hun  (N.  T.)  4227 

89.  Cal. — Peo.  y.  Chambers,  42  CW. 
201. 

N.  J. — Jersey  City  Qas  Co.  v. 
Dwight,  29  N.  J.  Eq.  242. 

N.  T.— Van  Schalck  v.  Mackin,  129 
App.  Dlv.  336,  113  NTS  408;  Excelsior 
Oraln  Binding  Co.  v.  Stayner,  26  Hun 
91,  61  HowPr  466;  Harrlman  Nat. 
Bank  v.  Palmer,  98  Misc.  431,  168 
NTS  111;  Crocker  v.  Crane,  21  Wend. 
211,  84  AmD  228.  Compare  Thorr-  v. 
"WoodhuII.  1  Sandf.  Ch.  411. 

Pa. — Com.  v.  P.  "W.  Finn  Constr. 
Co.,  21  Pa.  Dlst.  644. 

Tenn. — State  v.  Jefferson  Tump, 
Co.,  3  Hnmphr.  304. 

Eng. — In  re  National  Motor  Mall- 
Coach  Co.,  Ltd.,  [1908]  2  Ch.  228; 
Mears  v.  Western  Canada  Pulp,  etc., 
Co.,   [1906]  2  Ch.  368. 

[a]  Xavalldtt)'  of  utuiL  seorat  agxee- 
ments^— On  grounds  hereafter  dis- 
cussed (see  infra  {}  850,  869),  if  the 
subscriber  to  the  shares  gives  his 
check  for  the  statutory  deposit,  with 
a  secret  understanding  between  him- 
self and  the  agent  soliciting  sub- 
scriptions that  he  shall  be  required 
to  pay  neither  the  check  nor  for  the 
shares,  the  law  discharges  the  secret 
corrupt  agreement  and  holds  him  to 
the  liability  which  he  has  ostensibly 
assumed,  so  that  the  corporation  can 


maintain  an  action  upon  the  check. 
Syracuse,  etc.,  R.  CO.  v.  Gere,  4  Hun 
(N.  T.)  892.  6  Thomps.  &  C.  636. 

30.  Ehcoelsior  Oraln  Binder  Co., 
Ltd.  V.  Stayner,  68  HowPr  (N.  Y.) 
273  [aff  26  Hun  91,  61  HowPr  466]. 

31.  PayaMBk  of  sabaorlptlABS  rea. 
•■ally  see  supra  (|  696  et  seq,  648 
et  seq. 

33.  Beach  v.  Smith,  SO  N.  T.  116 
[air  28  Barb.  254]  (where  the  services 
consisted  in  procuring  subscriptions 
and  right  of  way  for  a  railroad  cor- 
poration). 

33.     See  supra  {  695. 

34^  Mississippi,  etc.,  R.  Co.  V.  Har- 
ris, 36  Miss.  17. 

SlBoluuve  of  •o.'bsorilMr  ox  pu. 
ohaaer  see  infra  {  917. 

38.  Ala. — ^Hall  V,  Selma,  etc..  R. 
Cb.,   6  Ala.  741. 

lU.— Klein  V.  Alton,  etc.,  R.  Co.,  13 
111.  514. 

Miss. — Barrlngton  v.  Mississippi 
Cent.  R.  Co.,  32  Miss.  370  (subsequent 
payment  and  efflrmance  of  the  pre- 
vious act  of  subscription);  Flser  y. 
Mississippi,  etc.,  R.  Co.,  32  Miss.  869. 

N.  T. — Black  River,  etc..  R.  Co.  ▼. 
Clarke,  26  N.  Y.  208;  Ogdensburgh, 
etc„  Co.  V.  Wooley,  3  Abb.  Dec.  398, 
1  Keyes  118,  84  liowPr  54. 

Ont. — In  re  Central  Bank.  16  Ont. 
298  [air  16  Ont.  A.  237]. 

38.     Beach  v.  Smith.   80  N.  Y.  116. 

37.  Ogdensburgh,  etc.,  0>.  v. 
Wooley,  3  Abb.  Dec.  898.  1  Keyes  118, 
34  HowPr  64.  See  also  Hall  v.  Selma, 
etc.,  R.  Co..  6  Ala.  741  (a  recovery  of 
Judgment  for  the  statutory  deposit 
and  satisfaction  prevents  the  sub- 
scriber from  raising  the  defense  that 
he  did  not  pay  the  statutory  deposit 
in  actions  for  subsaque 
ments). 


Digitized  by 


nt^orgfe 


550     [14  C.  J.] 


CORPORATIONS 


[§§  822-825 


it  was  held  that  the  commisaioners  had  discretion 
to  allow  a  reasonable  time.'" 

[i  823]  6.  Estoppel^  In  some  jurisdictions, 
on  the  ground  that  a  statute  cannot  be  evaded  by 
estoppel,  it  has  been  held  that,  where  a  subscrip- 
tion is  void  because  of  nonpayment  of  the  statu- 
tory percentage  in  cash  at  the  time  of  subscrib- 
ing,*" the  subscriber  is  not  estopped  to  set  up  suph 
nonpayment  to  defeat  an  action  by  the  corporation 
on  his  subscription  by  the  fact  that  the  subscription 
paper  falsely  states  that  the  pajrment  has  been 
made,*^  or  by  the  fact  that  he  hits  attended  and 
voted  as  a  stockholder  at  meetings  of  the  stock- 
holders." On  the  other  hand,  however,  it  is  held 
that  a  subscriber  who  has  failed  to  pay  the  per- 
centage of  his  subscription  required  by  the  charter 
or  statute  to  be  paid  is  estopped  to  set  up, such 
omission  to  escape  liability  as  a  subscriber  or  stock- 
holder if  he  has  attended  and  voted, at  stockhold- 
ers' meetings  or  otherwise  acted  as  a  stockholder;^ 
if  he  has  subsequently  paid  a  much  larger  percent- 
age in  pursuance  of  his  contract  of  subscription;^ 
if  he  has  given  his  negotiable  promissory  note  In 
^ttlement  of  the  deposit  and  the  company  has  dis- 
posed of  it  before  maturity  to  an  innocent  taker 
without  notice;^*  if,  having  subscribed  a  provi- 
sional paper,  he  has  suffered  his  name  to  'remain 
thereon  until  the  articles  were  filed  ;^  if  he  has 
treated  his  sto<^  as  valid  by  transferring  it  to 

dividends  and  sold  the 
executed  the  certificate  of 


another  ^^  if  he  has  accepted 
sto4;k;^'"  or  if  he  has  execi 

38.    Napier  T.  Poe.  12  Ga.  170. 
3S.    B»toop«l  Of  niMacUMv  f«B«r- 
tJlr  see  Intn  {  920. 

40.  See  supra  {  814. 

41.  New  York,  eta,  R.  Co.  ▼.  Van 
Horn.  57  N.  T.  478. 

43.  Wood  V.  Coosa,  etc.,  B.  Co.,  32 
aa.  278. 

43.  Ala. — Selma,  etc  R.  Co.  v. 
Tipton,  6  Ala.  787,  8»  AmD  344. 

N.  C. — Haywood,  etc..  Plank  Road 
Co.  V.  Bryan,  Bl  N.  C.  82. 

Pa. — Erie,  etc.,  Plank-Road  Co.  v. 
Brown,  25  Pa.  156:  Clark  v.  Mononga- 
hela  Nav.  Co..  10  Watts  364;  Donald- 
son V.  Rabenhold,  23  Pa.  Dist.  795. 

8.  C. — OreenvlUe,  etc,  R.  Co.  v. 
Woodsldes,  8»  S  C.  L.  145.  66  AmD 
708. 

Can. — Re  Central  Bank  of  Canada, 
25  CanUNS  288. 

Ont. — Port  Whitby,  etc.,  R.  Co.  v. 
Jones,  31  U.  C.  Q.  B.  170. 

44.  Black  River,  etc.,  R.  Co.  v. 
Clarke,  26  N.  Y.  208. 

4B.  Oedensbureh,  eta,  R.  Co.  v. 
Wooley,  3  Abb.  Dec.  (N.  Y.)  398,  1 
Keyes  118,  84  HowPr  64. 

46.  Garrett  T.  Dillaburff,  etc.  R. 
Co.,  78  Fa.  466. 

47.  -Everhart  v.  West  Cheater,  etc., 
B.  Co.,  28  Pa.  839. 

47H.  Jeffery  v.  Selwyn,  220  N.  Y. 
77.  116  NE  275  [aS  173  App.  Dlv.  217, 
169  NYS  430]. 

48.  George  Irish  Paper  Corp.  v. 
White,  91  Mlsa  261,  164  NYS  778. 

49.  Re  Central  Bank  of  Canada,  86 
CanLJNS  238. 

so.     See  supra  {  710. 

61.  U.  S.— Pacific  Nat.  Bank  v. 
Eaton,  141  U.  S.  227,  11  SCt  984,  85 
L.  ed.  702. 

Cal. — Pacific  Prult  Co.  v.  Coon,  107 
Cal.  447,  40  P  642;  California.  South- 
ern Hotel  Co.  v.  Callender,  94  Cal. 
120,  29  P  869,  a«  AmSR  99;  Mitchell 
V.  Beckman,  64  Cal.  117,  28  P  110. 

Del. — Delaware  R.  Co.  v.  Tharp,  6 
Del.  149. 

Ga. — South  Georgia,  etc.,  R.  Co.  ▼. 
Ayrea  56  Ga.  2S0;  Fulgam  v.  Hacon, 
etc..  R.  Co.,  44  Ga,  697. 

111. — Wemjile  v.  St.  Louis,  etc.,  R. 
Co..  120  111.  196.  11  NE  906;  Corwlth 
V.  Culver.  69  III.  602;  Chandler  v. 
Northern  Cross  R.   Co.,   18   111.   190. 


incorporation,  and  the  company  has  engaged  in 
business  and  incurred  debts."  It  has  ^so  been 
held  that  the  corporation,  by  issuing  a  certificate 
and  recognizing  the  subscriber  as,  a  stockholder, 
may  be  estopped  from  denying  that  he  is  a  stock- 
holder because  of  nonpayment  of  a  certain  per- 
centage of  the  subscription  as  required  by  the 
statute.** 

[i  8B4]  O.  iBsne  or  Tender  of  Certificate  of 
Shares— 1.  Oeneral  Role.  Since  a  certificate  of 
stock  is  not  the  stock  itself,  but  merely  evidence 
of  the  ownership  thereof,  and  is  not  necessary  to 
make  one  a  stockholder,  with  all  the  rights,  and 
subject  to  all  the  liabilities,  of  a  stockholder,*" 
the  general  rule  is  that  the  issue  or  tender  of  a 
certificate  is  not  a  condition  precedent  to  the  lia- 
bility of  a  subscriber  to  stock  on  his  subscription 
or  to  calls  or  an  action  thereon  by  the  corporation 
or  its  representatives,"  unless  it  is  made  so,  as  it 
may  be,  by  charter  or  statutory  provision,**  or 
unless  the  contract  of  subscription  expressly  re- 
quires issue  or  tender  of  a  certificate  as  a  condi- 
tion precedent  to  liability  thereon."  The  rule  that  a 
tender  must  be  kept  good  by  having  the  money  or 
property  tendered  in  court"***  has  been  held  not  to 
apply  to  certificates  of  corporate  stock;***  or  where 
the  undertakings  of  the  parties  are  mutual  and  are 
to  be  performed  at  the  same  time."" 

[$  825]  2.  Preferred  Stock.  But  since  preferred 
stock  is  something  more  than  a  mere  evidence  of  a 
stockholder's  right  to  participate  in  the  manage- 


Ind. — Slipher  v.  E^arhart,  83  Ind. 
178;  Drover  v.  Evana,  59  Ind.  454; 
Clark  V.  Continental  Impr.  Co.,  67 
Ind.  136;  Miller  v.  Wild  Cat  Gravel 
Road  Co..  62  Ind.  61;  Beckett  v.  Hous- 
ton, 32  Ind.  393;  Heaston  v.  Cincin- 
nati, etc.,  R.  Co.,  16  Ind.  276,  79  AmD 
430;  Hardy  v.  Merriweather.  14  Ind. 
203;  Vawter  v.  Ohio,  eta,  R.  Co.,  14 
Ind.  174;  New  Albany,  eta,  R.  Co.  v. 
McCormlck,  10  Ind.  499,  71  AmD  887. 

Ky. — Smith  v.  Gower,  2  Duv.  17; 
ShelbyvUle  v.  Shelbyville,  etc..  Tump. 
Co.,  1  Mete.  64;  Drury  v.  McCracken, 
14  KyL.  208. 

Me. — Chaflln  v.  Cummings,  37  Me. 
76. 

Md. — ^Baltimore  City  Pass.  R.  Co. 
v.  Hambleton,  77  Md.  341,  26  A  279; 
Webb  V.  Baltimore,  etc..  R.  Co.,  77 
Md.  92,  26  A  113.  39  AmSR  396. 

Mass. — Brlgham  v.  Mead,  10  Allen 
246:  Chase  v.  .Merrimack  Bank.  19 
Pick.  564,  31  ArAD  163;  Chester  Glass 
Co.  V.  Dewey,  16  Mass.  94,  8  AmD  128. 

Minn. — Walter  A.  Wood  Harvester 
Co.  V.  JefTerson,  71  Minn.  367,  74  NW 
149:  Walter  A.  Wood  Harvester  Co. 
V.  Robbins,  56  Minn.  48,  57  NW  317: 
Marson  v.  Deither.  49  Minn.  423,  52 
NW88;  Minneapolis  Harvester  Works 
V.  Libby,  24  Minn.  827. 

Mo. — Schaeffer  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  248;  De  Givervllle 
Land  Co.  V.  Thomrson.  190  Mo.  A. 
682,  176  BW  409;  Business  Men's  As- 
soc. V.  Williams,  137  Mo.  A  676,  688, 
119  SW  489. 

Mont. — Cotter  v.  Butte,  eta,  Smelt- 
ing; Co.,  81  Mont.  129,  77  P  609. 

N.  Y.— Wheeler  v.  Millar,  90  N.  Y. 
863;  Rutter  v.  KUpatrick,  63  N.  Y. 
604;  Burr  v.  Wilcox,  22  N.  Y.  661; 
Sanders  v.  Barnaby,  173  App.  Div. 
244,  159  NYS  679;  Stevens  v.  Epis- 
copal Church  History  Co.,  140  App. 
Div.  570,  126  NYS  573;  Kohlmets 
v.  Calkins,  16  App.  Div.  618,  44  NYS 
1031;  Battershall  v.  Davis,  31  Barb. 
328;  George  Irish  Paper  Corp.  v. 
White,  91  Misc.  261,  154  NYS  778; 
Spear  v.  Crawford,  14  Wend.  20,  28 
AmD  618. 

Oh. — James  v.  Cincinnati,  eta,  R. 
Co.,  2  Dlsn.  261. 

Or. — Astoria,  eta,  R.  Co.  v.  Hill,  20 
Or.  177,  25  P  379. 


Ittg. 


Pa. — Slnkler  v.  Tump.  Co.,  3  Penr. 
&  W.  149;  Bufflngton  v.  Tump.  Co..  3 
Penr.  &  W.  71 ;  Philadelphia,  etc.,  SS. 
Co.  V.  Clark,  69  Pa.  Siwer.  416;  Key- 
stone Wrapping  Mach.  CO/  v.  Bro- 
meler,  42  Pa.  Super.  384. 

Tenn.— Paducah.  etc..  R.  Co.  v. 
Parks,  86  Tenn.  654.  8  SW  842. 

Tex. — Commonwealth  Bonding,  etc.. 
Ins.  Co.  V.  Hill,  (Civ.  A.)  18^  SW 
247;  McCord  v.  Southwestern  Sun- 
drles  Ca,   (Cly.  A)  168  SW  226. 

B.  C. — Anglo-American  Lumber  Co. 
V.  McLellan.  14  B.  C.  98;  Graham 
Island  Collieries  Co.  v.  HcLeod,  11 
DomLR  888. 

Man. — Re  Bishop  Etegraving;  eta, 
Co.,  4  Man.  429. 

Ont. — In    re    Haggert    Bros. 
Co..  19  Ont.  A.  682. 

Que. — Abltibi  Pulp,  eta,  Co.,  Ltd  v. 
Smart,  16  Que.  Pr.  172,  20  DomLR 
977. 

[a]  "VUa  docMa*  pro  onto  vaoa 
th«  tbaoiy  that  It  Is  the  contract 
and  acts  of  ratification  and  estoppel 
on  an  irregular  contract  which  bring 
forth  the  relation  of  stockholder  and 
corporation  and  the  certificate  Itself 
amounts  to  no  more  than  the  evi- 
dence of  the  right  of  the  fltockholder 
to  participate  therein."  Per  Hor- 
tonl,  J..  In  Business  Men's  Assoc,  v. 
Williams,  187  Mo.  A.  676,  688,  119 
SW  439. 

Aotlon  on  not*  fivaii  (or  anlMMadp- 
tlon  see- infra  {{  861.  862. 

so.  See  generally  supra  S  710. 
<  BS.  In  re  Hall,  206  Fed.  860;  Court- 
right  V.  Deeds,  17  Iowa  603;  Maraon 
■y.  Deither,  49  Minn.  423,  62  NW  38 
(dictum);  James  v.  Cincinnati,  etc„ 
R.  Co.,  2  Dlsn.  (Oh.)  261;  Paducah, 
etc.,  R.  Co.  V.  Parks,  86  Tenn.  654,  8 
SW  842  (dlct]im). 

Ca]  Candsr  wlthis  rs— oa»Ms 
ttrna. — ^In  re  Beaunisne,  182  IIL  A. 
238. 

Actios  OB  aoto  gtVMi  for  ankaorlp. 
Hon.  see  infra  (862. 

SS^.  See  generally  Tender  188 
Cyc  127]. 

53H.  Farmers'  Mut.  Tel.  Co.  v. 
Howell,    132    Iowa    22,    109    NW    894. 

53H.    In  re  Hall,  206  Fed.  850. 


For  later  oasoo,  OorolopaMata  and  «haag«s  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ment  of  the  affairs  of  the  company  and  to  receive 
dividends,  being  in  the  nature  of  an  interest  bear- 
ing secnrity,  it  has  been  held  that  the  express  or 
implied  promise  of  the  company  to  issue  such  stock 
and  of  the  subscriber  to  pay  for  it,  where  the  sub- 
scription is  to  stock  of  this  kind,  are  concurrent 
and  dependent,  and  that  an  action  by  the  company 
on  sach  a  subscription  cannot  be  maintained  until 
it  has  issued  or  tendered  the  stock.** 
'  [$  826]  S.  Sale  of  Stock  Distinguished.  And 
in  the  case  of  a  contract  for  the  sale  and  purchase 
of  stock,  as  distinguished  from  a  isontract  of  sub- 
scription in  the  true  sense,"''  it  stands  on  the  ^me 
footing  as  a  sale  of  any  other  property,  and  de- 
livery or  tender  of  the  certificate  is  a  condition 
precedent  to  the  right  of  the  corporation  to  main- 
tain an  action  for  the  price,  unless  the  contract 
provides  otherwise." 

[\  827]  4.  Ability  and  Beadiness  to  Issae.  Even 
if  no  certificate  need  be  issued  as  a  condition  prece- 
dent to  the  liability  of  a  subscriber,  the  corpora- 
tion most  be  able  to  deliver  the  shares  subscribed 
for,  otherwise  there  is  a  want  or  failure  of  con- 
sideration;*^ and  in  some  cases  it  has  therefore 
been  held  that,  in  an  action  by  a  corporation  on 
a  subscription  for  stock,  on  payment  of  which  the 
subscriber  yrould  be  entitled  to  a  certificate,  the 


Corporation  must  allege,  and  prove  if  denied,  a 
readiness  and  willingness  to  deliver  the  stock  or 
certificate."* 

[$  828]  6.  Certificate  Not  Complying  with  Oon- 
jtrtM^.  When  a  certificate  is  issued  or  tendered,  it 
must  of  course  be  such  a  certificate  as  is  required 
by  the  contract.*' 

[$  829]  H.  Agency  to  Procure  or  Seceive  Snb- 
Bcriptidiis  or  Sell  Shares.^  As  in  the  case  of  other 
contracts,  an  agreement  of  subscription  to  or  for 
the  sale  of  shares  in  a  corporation,  or  an  offer  to 
subscribe  for  or  to  purchase  shares,  is  not  a  con- 
tract binding  on  either  party,  unless  made  or  ac- 
cepted by  one  having  express  or  implied  authority 
to  bind  the  corporation,"  or  unless  it  has  been 
expressly  or  impliedly  ratified  by  the  corporation, 
in  which  case  it  is  binding  on  both  parties,  if  other- 
wise valid."  On  the  other  hand,  in  the  absence 
of  charter  or  statutory  restrictions,  any  one  may 
be  authorized  by  the  corporation  to  solicit,  receive, 
or  accept  subscriptions  or  to  sell  shares  ;*"  and  the 
corporation  may  agree  to  compensate  them  in 
money  or  in  stock  for  their  services."*  But  the 
charter  may  appoint  some  pai<ticular  person  or 
persons  to  receive  subscriptions,  as  in  the  case  of 
an  appointment  of  commissioners  or  directors  for 
such  purpose,  and  may  make  their  authority  ez- 


Sfc  St.  Paul,  etc.,  R.  Co.  v.  Rob- 
bins,  28  Minn.  439.  And  see  Snod- 
srasa  v.  Zander,  106  Ark.  462,  163  SW 
212 

S5.    See  ausra  {  754. 

Be.  Ga. — Fulgam  v.  Ma«on,  etc.,  R. 
Co..  44  Ga.  597. 

Ind. — Clark  v.  Continental  Impr. 
Co..  57  Ind.  136;  Summers  v.  Sleetli, 
45  Ind.  598. 

Minn. — Marson  v.  Delther,  49  Minn. 
423.  52  NW  88/  St  Paul,  etc.,  R.  Co. 
V.  Robbins,   23  Minn.  439. 

Mo. — St  Ijouis  Rawhide  Co.  v.  Hill, 
72  Mo.  A.   142. 

S.  D. — ^Barnard  v.  Tldrlck.  86  S.  D. 
403.  152  NW  690. 

67.  Leigh  V.  Chattanoogra,  etc.,  R. 
Co.,  104  Oa.  18,  80  SE  381;  McCord  v. 
Ohio,  ete.,  R.  Co.,  13  Ind.  220;  James 
T.  Cincinnati,  etc.,  R.  Co.,  2  Disn. 
(Oh.)  261;  KnoxTllIe,  etc.,  R.  Co.  v. 
KnoxrUIe,  98  Tenn.  1,  37  SW  883. 
See  also  supra  <i  647,  786,  791,  794, 
797. 

68.  Walter  A.  Wood  Harvester  Co. 
V.  Jefferson,  71  Minn.  367,  74  NW  149; 
Walter  A.  Wood  Harvester  Co.  v. 
Jefferson,  57  Minn.  456,  69  NW  632: 
James  v.  Cincinnati,  etc.,  R.  Co.,  2 
Disn.    (Oh.)   261. 

[a]  Payment  in  intrtallmeats.— It 
has  been  held  in  a  subordinate  court, 
but  by  a  judge  of  distinction,  that 
where  subscriptions  to  shares  are 
made,  to  be  raid  in  installments,  and 
certificates  are  to  be  issued  for  the 
several  Installments,  the  corporation 
Is  not  bound  to  issue  the  certificates 
before  getting  in  the  Installments, 
but  that  a  readiness  and  wlIUnKness 
to  issue  them  at  the  time  when  pay- 
ment is  to  be  made  Is  all  that  can  be 
required  of  it;  and  that.  In  an  action 
to  recover  such  an  installment  an 
averment  of  this  readiness  and  will- 
ingness to  Issue '  the  certificates  Is 
necessary.  The  Issue  of  the  shares 
and  payment  therefor  were  regarded 
as  Intended  to  be  contemporaneous 
acts.  James  v.  Cincinnati,  etc..  R. 
Co.,  2  Disn.  (Oh.)  261  (op.  by  Ghol- 
son,  J.). 

69.  Gray  v.  Ellis.  164  Cal.  481,  129 
P  791;  Johns  v.  Coffee,  74  Wash.  189, 
133  P  4.  77  Wash.  700,  137  P  808; 
In  re  Bankers  Trust  Corp.,  Ltd.,  22 
B.  C.  486,  27  DomLR  63.  34  WestLR 
1.    See  also  supra  t  772. 

[a]  XUnsttaitoaa. — (Dlfor  exam- 
ple, one  cannot  be  required  to  accept 
common  shares  when  he  has  sub- 
scribed for  or  contracted  to  purchase 
S referred  shares,  or  vice  versa, 
[noxvllle,  etc.,  R.  Co.  v.  KnoxvUle, 
98  Tenn.  1,  87  SW  888;  In  re  Bankers 
[14  C.  J.-46] 


.  Reeve, 


Trust  Corp.,  Ltd.,  22  B.  C.  486,  27 
DomLR  63,  84  WestLR  1;  Re  Bank- 
ers Trust,  21  B.  C.  130,  21  DomLR 
623.  (2)  And  a  contract  to  purchase 
particular  stock  of  a  corporation  Is 
not  fulfilled  by  assigning  to  him 
other  stock  of  equal  value.  Johns  v. 
Ctoffee,  74  Wash.  189,  133  P  4,  77 
Wash.  700,  137  P  808.  (3)  A  sub- 
scriber to  the  stock  of  a  corporation 
whose  contract  Is  to  take  stock  as 
an  original  subscriber  cannot  be  com- 
relled  to  accept  stock  which  has  been 
subscribed  for  by  and  Issued  to  other 

?ersons.  Gray  v.  Bills,  164  Cal.  481, 
29  P  791;  KnoxviUe,  etc.,  R.  Co.  v. 
Knoxvllle,  98  Tenn.  1,  37  SW  883, 
(4)  A  subscriber  cannot  be  compelled 
to  take  forfeited  shares.  Graham 
Island  Collieries  v.  McLeod,  19  B.  C. 
114.  (5)  A  contract  of  subscription 
for  stock  of  a  corporation  Is  not  per- 
formed by  issuance  of  stock  of  a  sub- 
sequent corporation,  acquiring  the  as- 
sets of  the  former  corporation.  Peo- 
ple's Nat.  Bank  v.  Taylor.  17  Ariz. 
216,  149  P  763;  Craig  Silver  Co.  v. 
Smith,   163  Miass.  262,   39  NE  1116. 

60.  Promoters  of  oozporation  see 
supra  S  289  et  seq. 

61.  Ind. — Junction  R.  Co.  v. 
15  Ind.   236. 

Ky. — Deboe  v.  Wilson,  11  KyL  681. 

Me. — South  Bay  Meadow  Dam  Ck>.  v. 
Gray.  30  Me.  647. 

Mass. — Essex  Tump.  Corp.  v.  Col- 
lins, 8  Mass.  292. 

Mich. — Parker  v.  Northern  Cent. 
Michigan  R.  Co.,  38  Mich.  28;  Shurts 
V.  Schoolcraft,  etc.,  R.  Co.,  9  Mich. 
269. 

Miss. — ^Ellison  V.  Mobile,  etc.,  R. 
Co.,    36  Miss.   678. 

Mo. — Van  Noy  v.  (Central  Union  F. 
Ins.  CO.,  168  Mo.  A.  287,  168  SW 
1090. 

N.  Y. — Kelsey  v.  Northern  Light 
Oil  Co.,  46  N.  T.   605. 

Wash. — Fraser  v.  Home  Tel.,  etc., 
Co.,  91  Wash.  253,  167  P  692. 

Eng. — In  re  Homer  Dlst  Cons. 
Gold  Mines.   39   CTh.   D.   546. 

See  generally  infra  XIV,  B. 

[a]  Aoeeptaaoe  mnat  be  by  p«rB«« 
having  anthozlty  to  Uad  oomj^Miy.^ 
In  re  Homer  Dlst.  Cons.  Gold  Mines, 
89  Ch.  D.  646.     See  infra  {  831. 

Allotment  of  sliares  see  supra 
:  772. 

Antlioilty  of  agent  to  modUy  or  re- 
scind antiacxlptloa  see  infra  {{  891, 
895. 

Oontraota  of  promoten  not  binding 
unlasa  ratiflad  vj  ooiporatlon  see  su- 
pra {  289  et  seq. 

62.  Cal. — Jefferson  v.  Hewitt,  103 


Cat.  624,  87  P  638. 

Ind. — Judah  v.  American  Live  Stock 
Ins.  Co.,  4  Ind.  833. 

Md. — Scarlett  v.  Academy  of  Mu- 
sic, 46  Md.  132;  Taggart  v.  Western 
Maryland  R.  Co.,  24  Md.  668,  89  AmD 
780. 

Miss.— Walker  v.  Mobile,  etc.,  R. 
Co..  84  Miss.  24^. 

Mo. — Van  Noy  v.  Central  Union  P. 
Ins.  Co.,  168  Mo.  A.  287,  163  SW  1090. 

N.  Y. — Buffalo,  etc.,  R.  Co.  v.  Gif- 
ford,  87  N.  Y.  294;  Sanders  v.  Bar- 
naby,  168  App.  Div.  274,  161  NTS 
680. 

Tenn. — Mobile,  etc..  R.  Co.  v.  Tan- 
dal,  6  Sneed  294. 

Tex. — Amicable  L.  Ins.  Co.  v.  Ken- 
ner,    (Civ.  A.)   166  SW  462. 

Ont. — Fischer  v.  Borland  (Carriage 
Co.,  8  OntWR  579  [app  dism  9  OntWR 
198]. 

[a]  An  aetten  by  a  oorporatlon 
against  a  subscriber  for  stock  to  re- 
cover installments  due  thereon  Is  a 
ratification  of  the  act  of  a  person 
who,  without  previous  authority  from 
plaintiff,  procured  the  subscription. 
Walker  v.  Mobile,  etc,  R.  Co.,  34 
Miss.  246. 

63.  Lohman  v.  New  York,  e.  .,  R. 
Co.,  4  N.  Y.  Super.  39;  North  Eastern 
R.  Co.  V.  Rodrigues,  44  S.  C.  L.  278; 
Harris  v.  Sumner,  89  N.  B.  204. 

64.  Ross  v.  Sayler,  104  111.  A.  19; 
Bruner  v.  Brown,  139  Ind.  600,  38  NE 
818;  Cincinnati,  etc.,  R.  Co.'  v.  Clark- 
son,  7  Ind.  696;  Royal  Casualty  Co.  v. 
Puller,  194  Mo.  A.  688,  186  SW  1099; 
(Tranney  v.  McAlister,  35  Utah  560, 
101  P  985. 

[a]  lUegaUty  of  contract. — (1) 
Such  a  contract  may  of  course  be  Il- 
legal and  unenforceable  on  the 
ground  that  It  contemplates  a  fraud 
upon  subscribers  or  stockholdera 
Zabel  V.  New  State  Tel.  Co.,  127  Mich. 
402,  86  NW  949.  See  generally  Con- 
tracts J  349.  (2)  Thus  In  a  suit  for 
breach  of  a  contract  stipulating  for 
the  payment  of  certain  commissions 
for  assisting  in  the  organization  of 
a  company,  and  In  selling  or  jyrocur- 
ing  subscribers  for  its  stock.  It  was 
held  proper  to  instruct  that  each  sub- 
scription to  the  stock  of  a  corporation 
Is  supposed  to  be  infiuenced  by  that 
of  others,  and  to  be  based  on  the 
ground  that  the  others  are  what  they 
are  represented  to  be;  and  hence  if 
the  Jury  believed  that  the  father  of 
one  of  plaintiffs  was  to  subscribe  at 
a  public  meeting  for  certain  shares 
on  condition,  without  stating  the  con- 
dition of  his  subscription,  it  was  a 
fraud  on  the  other  subscribers  ren- 
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elusive.*"  Representations  or  special  agreements 
made  by  an  officer  or  agent  having  authority  to 
solicit  or  to  receive  subscriptions,  or  to  make  sales 
of  stock,  will  not  bind  the  corporation  unless  they 
ftie  within  his  express  or  implied  authority  or  are 
afterward  e:Q)res8ly  or  impliedly  ratified.^  So, 
where  subscriptions  are  taken  by  those  authorized 
to  take  them,  but  in  a  manner  exceeding  the  au- 
thority, the  subscriber  cannot  enforce  recognition 
as  a  stockholder.*^  But  neither  the  corporation 
nor  a  subscriber  for  or  a  purchaser  of  its  stock 
can  repudiate  the  contract  on  the  ground  that  the 
officer  or  agent  exceeded  his-  authority  where  the 
contract  has  been  ratified  by  the  directors  by  recog- 
nizing him  as  a  stockholder  or  otherwise."* 

Oommissiomers  or  other  like  agents  to  receive 
sabBcriptions.    The  charter,  general  law,  or  articles 


derin?  the  agreement  void.     Zabel  v. 
New  State  Tel.  Co.,  supra. 

'  Servkwi  and  expaiUMs  of  promotam 
see  supra  {  382. 

65.  Northern  Ceiit.  MldhiKan  R. 
Co.  V.  Eslow,  40  Mich.  222;  Parker  v. 
Northern  Cent.  Michigan  R.  Co.,  33 
Mich.  23;  ShurtE  v.  Schoolcraft,  etc., 
R.  Co.,  9  Mich.  269;  In  re  Leeds  Bank- 
ing Co.,  Li.  R.  1  Ch.  6S1.  See  also 
Eissex  Tump.  Co.  v.  Collins,  8  Mass. 
292.  Contra  Northern  R.  Co.  v.  Rod- 
rigues,  44  S.  C.  L.  278. 

[a]  Tlu  th*ot7  is  that  the  com- 
tnlasloners,  under  such  a  statute,  act 
as  a  statutory  board,  and  derive  their 
powers  from  the  law,  and  not  from 
the  corporation;  and  since  It  is  the 
intent  of  the  law  to  enable  all  rer- 
sons  to  subscribe  equally,  any  sub- 
scription not  made  through  .them,  act- 
ing regularly  in  the  discharge  of 
their  duty,  is  void  for  want  oif  mutu- 
ality. Shurlz  V.  Schoolcraft,  etc.,  R. 
Co.,  9  Mich.  269. 

[b]  Therefor*  subscriptions  taken 
by  an  agent  appointed  by  the  direct- 
ors, not  being  binding,  did  not  oper- 
ate to  prevent  other  persons  from 
taking  the  entire  amount  not  sub- 
scribed by  the  original  articles, 
whenever  the  commissioners  should 
see  fit  to  proceed  and  perform  their 
duty.  Shurtz  v.  Schoolcraft,  etc.,  R. 
Co.,  9  Mich.  269. 

[c]  Aatborlty  luiU.  not  aKOlnslv* 
see  North  Bastem  R.  Co.  v.  Rodrl- 
suea,  44  S.  C.  L.  278. 

6S.  Ind. — Junction  R.  Co.  v.  Reeve, 
16   Ind.   236. 

Md. — Taggart-  v.  Western  Maryland 
R.  Co.,  24  Md.  S63,  89  AmB  760; 
BVirmera',  etc..  Bank  v.  Nelson,  12  Md. 
85. 

N.  C— Boushall  v.  Myatt,  167  N.  C. 
328.  83  SE  362. 

Pa. — McCarty  v.  Selllnsgrove,  etc., 
R.  Co.,  87  Pa.  332;  Nippenose  Mfg. 
Co.  V.  Stadon,  68  Pa.  256. 

Tex. — Bivlns  v.  Panhandle  Packing 
Co.,  (Civ.  A.)  140  SW  628;  Gougn 
Mill,  etc.,  Co.  V.  Looney,  (Civ.  A.)  112 
S'W  782 

N.  S.-^-Gourlie  v.  Candler,  41  N.  S. 
341,  3  EastLR  46. 

Ont. — Monarch  t..  Ins.  Co.  v.  Bro- 
phy,  14  Ont.  L.  1,  9  OntWR  151. 

Que. — Cement  Products  Co.  v.  For- 
tret.  46  Que.  Super.  3E1. 

Cross  refaranosst 
Collateral  agreements  see  infra  {  859. 
Conditional    subscriptions   see    infra 

IS  884,  886. 
Fraudulent  representations  see  infra 

(!  875-882. 
Subscriptions   on    special    terms    see 

infra  {  854. 

07.  Farmers',  etc  Bank  v.  Nelson, 
12  Md.  35. 

68.  Fischer  v.  Borland  Carriage 
Co.,  8  OntWR  679  [app  dism  9  Ont 
WR  193]. 

69.  Conn. — Saugatuck  Bridge  Co. 
V.  Westport,  39  Conn.  887;  State  v. 
Bull,  16  Conn.  179. 

111. — Smith  V.  Bangs,  15  III.  899. 
La. — Lallande    v.    Louisiana    State 
Ins.  Co..  9  La.  326. 


Miss. — Ellison  V.  Mobile,  etc,  B. 
Co.,  86  MldS.  572. 

N.  C. — North  Carolina  R.  Co.  v. 
Leach,  49  N.  C.  340. 

Pa. — ^Boyd  v.  Peach  Bottom  R.  Co., 
90  Pa.  169;  McCarty  v.  Sellnsgrove, 
etc.,  R.  Co.,  87  Pa.  332;  Caley  v.  Bhll- 
adelphia,  etc.,  R.  Co.,  80  Pa.  363;  Nip- 
penose Mfg.  Co.  V.  Stadon,  68  Pa.  256; 
Bedford  R.  Co.  v.  Bowser,  48  Pa.  29; 
Pittsburgh,  etc.,  R,  Co.  v.  Biggar,  34 
Pa.  466;  Bavlngton  v.  Pittsburgh,  etc., 
R.  Co.,  34  Pa.  368;  Pittsburg,  etc.,  R. 
Co.  V.  Woodrow,  3  Phlla.  271. 

S.  C— State  V.  Lebre,  41  S.  C.  L. 
284. 

Ont. — Monarch  L.  Ins.  Co.  v.  Bro- 
phy,  14  Ont  L.  1,  9  OntWR  151. 

[a]  Oatll.  Failure  of  the  commis- 
sioners to  be  sworn  as  required  by 
the  charter  or  statute  does  not  in- 
validate subscriptions  received  by 
them,  where  it  does  not  appear  that 
the  subscribers  were  injured  by  such 
omission.  Hollman  v.  Williamsport, 
etc.,  Turnp.  Co.,  9  Gill  &  J.  (Md.)  462. 

[b]  PaUlo  notis*  (1)  of  the  time 
and  place  of  opening  subscription 
books  and  receiving  subscriptions  is 
generally  expressly  or  impliedly  re- 
quired (State  V.  Bull,  16  Conn.  179; 
Penobscot  R.  Co.  v.  White.  41  Me. 
612,  66  AmD  267).  (2)  and  the  notice 
so  required  has  been  held  necessary 
(State  V.  Bull,  supra).  (8)  But  on 
the  other  hand,  it  has  been  held  that 
where  notice  is  directed  to  be  given 
of  the  time  and  place  of  receiving 
subscriptions,  the  object  is  to  pre- 
vent a  monopolv  of  the  stock,  and 
that  want  of  the  notice  Is  no  de- 
fense to  one  who  does  subscribe. 
Hagers-Town  Turnp.  Road  Co.  v. 
Creeger.  6  Harr.  &  J.  (Md.)  122,  9 
AmD  495.  (4)  A  majority  of  the 
persons  named,  and  less  than  the 
whole,  may  lawfully  give  such  notice. 
Penobscot  R.  Co.  v.  White,  supra. 
(6)  Notice  held  sufflclent.  Sauga- 
tuck Bridge  Co.  v.  Westport,  39  Conn. 
337 

[  c  ]  Detarmlaation  of  MUhorlty  Mid 
responsibility.— (1)  As  a  rule,  when 
commissioners  are  appointed  to  open 
subscription  books  and  receive  sub- 
scriptions, their  authority,  duties, 
ani  responsibility  continue  until  sub- 
scription of  the  required  amount  of 
stock  and  performance  of  all  the 
duties,  if  any,  imposed  upon  them 
with  respect  to  the  organization  of 
the  corporation  and  election  of  Its 
offlcers.  Lallande  v.  Louisiana  State 
Ins.  Co.,  9  La.  326.  (2)  Their  author- 
ity and  duties  then  terminate  unless 
there  Is  some  provision  to  the  con- 
trary, and  all  powers  become  vested 
in  the  corporation,  Including  the 
power  to  receive  subscriptions  for  or 
to  sell  any  shares  of  stock  remain- 
ing undisposed  of,  unhampered  by 
any  restrictions  previously  imposed 
on  the  commissioners.  Smith  v. 
Bang,  16  III.  399;  Taggart  v.  Western 
Maryland  R.  Co.,  24  Md.  563,  89  AmD 
760;  Wellersburg,  etc..  Plank  Road 
Co.  V.  Hoffman,  9  Md.  559;  Penin- 
sular R.  Co.  V.  Duncan,  28  Mich.  130; 


of  association  may  appoint  commissioners  or  other 
like  agents  to  receive  subscriptions,  in  which  case 
their  duties  are  determined  and  their  authority  is 
limited  by  the  statute  or  instrument  appointing 
them.*^  As  a  rule  the  commissioners  act  minis- 
terially and  may,  within  the  scope  of  their  au- 
thority, act  by  subagents  or  deputies,  except  in 
matters  intrusted  to  their  discretion,  and  may  ratify 
subscriptions  taken  without  their  authority.™  They 
generally  have  some  discretion  as  to  the  persons 
who  shall  be  allowed  to  subscribe,"  and  their  dis- 
cretionary powers  may  be  such  as  to  authorize  them 
to  limit  the  number  of  shares  for  which  any  one 
person  may  subscribe." 

Mandamus  will  lie  in  a  proper  case  to  compel  the 
commissioners  to  act,  or  to  act  legally  where  they 
are  proceeding  illegally.''* ' 

Ellison    V.    Mobile,    etc.,    R.    Co..     86 
Miss.  572;  Van  Dyke  t.  Stout,  8  N.  J. 


Eq.  333;  Hardenburgh  v.  New-Bruns 
wick  Farmers,  etc..  Bank,  3  N.  J.  Eq. 
68:  Crocker  v.  Crane,  21  Wend.  (N. 
T.)  211,  84  AmD  228:  Walker  v. 
Devereaux,  4  Paige  (N.  T.)  229: 
James  v.  Cincinnati,  etc.,  R.  Co.,  Z 
Disn.  (Oh.)  261;  State  v.  Lehre.  41 
S.  C.  L.  234.  (3)  If  they  attempt  to 
act  after  termination  of  their  author- 
ity, they  may  be  enjoined  at  the  suit 
of  the  corporation  or  its  stockhold- 
ers acoording  to  the  circumstances 
(Smith  V.  Bangs,  supra),  (4)  and 
their  acts  will  be  void  (Van  Eiyke  v 
Stout,  supra). 

[d]  Vailnra  to  Mt  la  ttma. — ^The 
commissioners  must  act  and  the 
corporatlc^n  must  be  organised  within 
the  time,  if  any  fixed  by  the  charter, 
or  within  a  reasonable  time  when  no 
time  is  fixed,  or  the  charter  will 
lapse.     State  v.  Bull,  16  Conn.  179. 

Ooadlttonal  sabsorlptloBS  aad 
qreotal  tszau  or  stivoUtioas  see  in- 
fra if  832-868. 

Bzolnslveaeas  of  aathorlty  see 
supra  this  secUon  text  and  note  65. 

70.  Saugatuck  Bridge  Co.  v. 
Westport,  89  Conn.  237;  Crocker  v. 
Crane,  21  Wend.  (N.  T.)  211,  84  AmD 
228;  Adair  v.  British  Crown,  etc, 
Co..  (Man.)  24  DomLR  905  32 
WestLR  652,  9  WestWkly  340. 

Apportionment  or  dlatrlbatioB  of 
stook  see  infra  {  881. 

71.  Walker  v.'  Devereaux,  4  Paige 
(N.  T.)  229;  Brower  v.  Passenger  R. 
Co.,  3  Phlla.  (Pa.)  161;  Thomas  v. 
Citizens'  Pass.  R.  Co.,  16  Legint 
(Pa.)  189;  State  v.  Lehre.  41  S.  C.  L. 
284. 

Blaoretion  on  Oistrllmtiaai  see  Infra 
I  831. 

[a]  XllQstrattons. — (1)  Thus  they 
may  and  undoubtedly  should  refuse 
to  receive  fictitious  subscriptions  or 
subscriptions  by  persons  who  ajre  in- 
competent to  enter  into  the  contract 
or  are  known  to  be  insolvent.  Pe- 
nobscot R.  Co.  v.  White,  41  Me.  612, 
66  AmD  267.  Bie  also  supra  f  811. 
(2)  Conditional  subscriptions  or  sub- 
scriptions on  special  terms  which  It 
is  beyond  their  authority  to  receive 
should  be  refused.  See  supra  {  811: 
infra  ij  834  et  seq,  848  et  seq.  (3) 
And  tney  may  refuse  to  receive  a 
subscription  by  one  as  trustee  with- 
out a  disclosure  of  the  party  for 
whom  he  is  acting.  Thomas  v.  Citi- 
zens' Pass  R.  O}.,  16  Legint  (Pa.) 
189.     See  also  Infra  (  830. 

[b]  aabsciiption  ur  acMit  for  wt- 
disdoaed  pxindpal  impliedly  pro- 
hibited see  Perkins  v.  Savage,  15 
Wend.   (N.  T.)  412;  and  Infra  t  830. 

73.  Brower  v.  Passenger  R.  Co.,  3 
Phlla.  (Pa.)  161:  Thomas  v.  Citizens' 
Pass.  R.  Co.,  16  Legint   (Pa.)   189. 

73.  Lallande  v.  Louisiana  State 
Ins.  Co.,  9  La.  326;  Walker  v.  Dev- 
ereaux, 4  Paige  (N.  Y.)  229:  In  re 
White  River  Bank,  23  Vt.  478. 

[a]  Wilt  denied.— But  where  the 
act  of  Incorimratlon  requires  that  the 
books     for     receiving     subscriptions 
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Sabecziptiona  by  wwrnniwrioners  or  other  agents. 
There  is  nothing,  in  the  kbsence  of  proviaion  to 
the  contrary,  to  prevent  commissionera  or  other 
agents  appointed  to  receive  gnbscriptions  or  sell 
shares  from  becoming  subscribers  or  pnrehasers 
themselves  if  they  act  fairly  ^nd  in  good  faith." 
But  a  statute  designating  commissioners  to  open 
books,  receive  subscriptions,  and  organise  the  cor- 
poration does  not  give  to  them  priority  in  other 
respects  over  other  persons,  and  they  cannot  be 
permitted  to  appropriate  all  or  a  majority  of  the 
stock  to  the  exclusion  of  others."  'WTiere  one  ap- 
pointed to  receive  subscriptions  himself  subscribes, 
he  cannot  release  himself  by  taking  his  name  from 
the  subscription  book  or  paper  before  returning 
the  same.^' 

Effect  of  frand  and  illegality.  If  commissioners 
appointed  to  receive  subscriptions  wrongfully  and 
fraudulently  exclude  others  from  subscribing,  they 
will  be  liable  in  damages  to  the  person  or  persons 
excluded,'^  or  the  circumstances  may  be  such  that 
the  corporation  'will  be  so  liable;'^  or  in  a  proper 
ease  the  right  to  subscribe  may  be  enforced  by 
mandamus"  or  in  equity.*"  And  it  seems  that, 
after  the  corporation  has  been  formed,  it  is  not  a 
corporation  de  jure,  and  quo  warranto  by  the  at- 
torney-general will  lie  to  oust  it  from  the  exercise 
of  corporate  powers."-  But  their  wrongfful  acts  in 
this  respect  will  not,  it  has  been  held,  prevent  the 
corporation  from  being  one  de  facto,  the  corporate 
existence  of  which  cannot  be  collaterally  attacked, 
and  therefore  a  court  of  equity  cannot  interfere 
by  enjoining  them  or  the  corporation  from  exer- 
cising corporate  powers,  even  at  the  suit  of  the 
attorney-general.  If  the  commissioners  act  ille- 
gally, so  that  a  valid  corporation  is  not  created, 
quo  warranto  will  lie,  as  in  other  eases,  to  oust 
the  pretended  corporation  from  the  exercise  of  cor- 
porate powers.*^  It  has  been  held  that  a  fraud 
practiced  by  one  of  the  commissioners  upon  his 
cocommissioneTS,  and  upon  a  portion  of  tiia  sub- 


scribers in  the  distribution  of  the  stock,  cannot  be 
set  up  by  a  subscriber  to  vitiate  the  proceedings 
of  the  commissioners,  the  subscriber,  quoad  the  pro- 
ceedings, being  deemed  a  party  to  the  adjudication.** 

"Underwriting  contract;"  tmderwriter  of  stock, 
as  agent.  An  underwriting  contract,  aside  from  its 
use  in  insurance,  is  an  agreement,  made  before  cor- 
porate shares  are  brought  before  the  public,  that, . 
in  the  event  of  the  public's  not  taking  all  the  shares 
or  the  number  mentioned  in  the  agreement,  the 
underwriter  will  take  the  shares  which  the  public 
does  not  take;  a  definition  which  applies  also  to 
the  underwriting  of  corporate  bonds,  ' '  underwrit- 
ing" being  a  purchase,  together  with  a  guaranty 
of  a  sale  of  the  stock  or  bonds.**  An  underwriter 
of  corporate  stock  does  not  become,  by  virtue  of 
his  underwriting,  as  matter  of  law,  agent  of  the 
corporation,  being  merely  an  ultimate  purchaser 
of  the  stock,  and,  in  selling,  actiijg  solely  in  his 
own  interest,  to  relieve  himself  from  the  necessity 
of  taking  it.** 

[$  830]  I.  Sabscrlptions  by  Persons  on  Behalf 
of  Others.  In  the  absence  of  charter  or  statutory 
prohibition,  express  or  implied,  a  person  may  sub- 
scribe for  or  purchase  shares  in  a  corporation  as 
agent  or  trustee  for  another.*'  But,  as  we  have 
seen,  one  cannot  subsjcribe  for  shares  in  a  corpora- 
tion as  trustee  for  the  corporation  itself.**  The 
mere  signing  of  a  paper  authorizing  a  certain 
person  to  affix  the  signer's  name  to  a  subscription 
to  stock  does  not  constitute  a  subscription,  where 
the  agent  has  never  executed  the  power  so  given 
to  him.**  In  the  case  of  a  subscription  for  or  pur- 
chase of  shares  by  one  as  agent  for  another,  the 
general  principles  of  the  law  of  agency  apply,'  and 
the  principal  acquires  the  same  rights  and  incurs 
the  same  liabilities  as  if  he  had  made  the  contract 
himself.""  But  of  course  ©ne  can  neither  acquire 
rights  nor  incur  liability  by  reason  of  a  subscrip- 
tion or  purchase  by  another  in  his  name,  unless 
the  other  is  either  expressly  or  impliedly  author- 


shall  be  opened  under  the  direction 
of  seven  commissioners  named,  "or  a 
majority  of  them,"  the  majority 
have  full  power  to  discharge  the 
duties  required  of  the  commissioners, 
without  the  concurrence  of  the 
others,  and  if  all  except  one  are  will- 
ing to  act,  the  court  will  not  grant 
a  peremptory  writ  of  mandamus  to 
compel  that  one  to  act,  since  the 
Issue  of  the  writ  Is  unnecessary. 
In  re  White  River  Bank,  23  Vt.  478. 
74.  Walker  v.  Devereaux,  4  Paige 
(N.  T.)  229;  Halght  v.  Day,  1  Johns. 
Ch.  (N.  Y.)  18;  Greer  t.  Chartlers 
R.  Co.,  98  Pa.  391,  42  AmR  648; 
Cheraw,  etc.,  R.  Co.  v.  White,  14 
S.  C.  SI;  Harris  v.  Sumner,  39  N.  B. 
!D4.    Compare  supra  J  SBO. 

76.  Meads  v.  Walker,  Hopk.  ifN. 
T.)  687;  Brower  v.  Passenger  R,  Co., 
1  Phlla.  (Pa.)  1«1.  And  see  Atty.- 
Gen.  y.  Stevens,  1  K-  J-  T^-  369.  22 
AmD  626. 

Meet  of  tnnA  aaa  sramedlM  tlwr*- 
for  see  Infra  this  section. 

78.  Greer  v.  Charities  R.  Co.,  96 
Pa.  391,  42  AmR  648;  Cheraw,  etc., 
R.  Co.  V.  White,  14  S.  C.  61. 

77.  Walden  v.  Union  Bank,  6  La. 
*48.  See  also  Lallande  v.  Louisiana 
State  Ins.  Co.,  9  La.  326    (dictum). 

[a]  An  hoiiMrt  nilstakak  however, 
will  not  Impose  liability.  Walden  v. 
Union  Bank,  6  La.  248. 

78.  Union  Bank  v.  McDonough.  6 
La.  83.  See  also  Lallande  v.  Loulsl- 
Mia  State  Ins.   Co.,    9   La.    326. 

.  79.    Lallande    v.    Louisiana    State 

Ins.  Co.,  9  La.  326. 

_8IK    Atty.-Gen.  v.  Stevens,  1   N.  J. 

m     369,     22     AmD     526-     Meads     v. 

Walker,  Hopk.    (N.   T.)    687;    Brower 

▼.Passenger  R.  Co.,   3   Phlla.    (Pa.) 

lol. 


_SI.  Atty.-Gen,  v.  Stevens,  1  N.  J. 
Bq,  869,  22  AmD  526. 

82.  Atty.-Gen.  v.  Stevens,  1  N.  J. 
Bq.  369.  22  AmD  526. 

sa  State  v.  Bull,  16  Conn.  179 
(where  the  commissioners  did  not 
act  within  a  reasonable  time,  and  the 
charter  offered  was  held  to  have 
lapsed). 

8^  Oocker  v.  Oane,  21  Wend. 
(N.  T.)  211,  34  AmD  228. 

85.  Bono  v.  Hayes,  154  Cal.  769, 
99  P  172:  Fraser  v.  Home  Tel.,  etc., 
Co..  91  Wash.  253,  157  P  692. 

[a]  Oonratractlon  of  agwmwit. 
Where  an  underwriting  agreement 
for  stock  of  a  corporation  authorized 
syndicate  majiagers  to  borrow  money 
to  pay  for  the  stock,  and  to  pledge 
the  agreement  as  security,  "without 
the  duty  on  the  part  of  such  lender 
to  inquire  into  the  performance  by 
the  syndicate  managers  of  any  of 
their  obligations  hereunder,"  the 
rights  of  lenders  could  not  be  af- 
fected by  the  fact  that  the  money 
borrowed  was  not  all  applied  to  the 
purchase  of  stock.  Wing  v.  Sedg- 
wick,  254  Fed.  5. 

86.  Fraser  v.  Home  Tel.,  etc.,  Co., 
91  Wash.  253,  167  P.  692. 

[a]  Bstoppel  of  eomv»a.y. — (1)  In 
action  to  recover  money  claimed  to 
have  been  paid  for  bonds  and  stock 
never  delivered,  evidence  that  the 
company  represented  to  plaintiff  that 
the  underwriter  who  sold  the  stock 
was  Its  agent,  or  that  relation  In  fact 
existed,  was  held  insufflclent  to  sus- 
tain a  verdict  for  plaintiff.  Fraser 
V.  Home  Tel.,  eta,  CTo.,  91  Wash.  253, 
167  P  692.  (2)  A  buyer  of  stocks 
and  bonds  from  an  underwriter  who 
knew  from   the  sign  on  the  latter's 


window,  and  from  his  statement, 
that  he  held  himself  out  as  such, 
but  did  not  know  what  the  term 
meant,  could  not  found  an  estoppel 
against  the  company  by  claiming 
representation  that  the  underwriter 
was  its  agent.  Fraser  v.  Home  Tel., 
etc..  Co.,  supra. 

^  W-  Ala. — Butler  v.  Merchants' 
Ins.  Cto.,  14  Ala.  777. 

Mass. — ^Electric  Welding  Co.  v. 
Prince,  196  Mass.  242,  81  NB  306.  , 
„N.  T.— -Burr  v.  Wilcox,  22  N.  *. 
661. 
^Tex. — ^Bvans  v.  Texas  Printing, 
etc.,  Co.,  4  Tex.  Civ.  A.  336,  23  SW. 
476. 

Can. — Ottawa  Dairy  Co.  v.  Sorley, 
34  Can.  S.  C.  608,  84  CanLTOCCNotea 
202. 

[a]  A  atatata  declaring  it  unlaw- 
ful for  any  person  to  subscribe  for 
shares  In  the  name  of  other  persons 
(1)  is  not  Intended  to  exclude  a  bona 
fide  subscription  by  an  attorney  for, 
and  in  the  name  of,-  his  principal 
(State  v.  Lehre,  41  S.  C.  L.  234),  (2) 
but  it  excludes  subecriptlons  by  one 
for  his  own  benefit  In  the  name  of 
others    (State  v.    Lehre,   sfipra). 

88.  See   supra    Si    80,   767. 

89.  Grangers'  Market  C6.  v.  Vin- 
son, 6  Or.  172. 

ea    Burr  v.  Wilcox,   22  N.  T.  661. 

[a]  PromotMa. — (1)  Persons  may 
authorize  the  promoters  of  a  pro- 
posed corporation  to  apply  for  shares 
on  their  behalf,  and  they  will  be 
bound  if  the  promoters  act  within 
their  authority  in  making  such  ap- 
plication on  Its  acceptance  by  the 
company  when  formed.  Klectric 
Welding  Co.  v.  Prince,  195  Mass. 
242,  81  NE  306;  OtUwa  Dairy  Co.  pi^ 
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ized  to  act  for  him  in  the  matter  and  acts  within 
the  actual  or  apparent  scope  of  his  authority,"^ 
unless  the  contract  is  afterward  expressly  or  im- 
pliedly ratified,  or  the  all^^ed  principal  becomes 
estopped  to  deny  the  agent's  authority,  in  which 
cases  the  consequences  are  the  same  as  if  the  con- 
tract had  been  originally  authorized.*^ 

A  partnenhip-is  not  bound  by  the  act  of  one  of 
its  members  in  subscribing  to  the  stock  of  a  cor- 
poration, where  it  does  not  appear  that  the  owner- 
ship of  such  stock  was  within  the  scope  of  the 


firm  busisess,  or  that  he  was  authorized  to  make 
the  subscription.'*         , 

Whether  a  person  sabscribes  personally  or  as 
agent  for  another  depends  upon  the  evidraice  and 
is  a  question  of  construction.** 

Separate  contracts.  On  a  subscription  paper 
binding  the  subscribers  severally,  but  not  jointly, 
two  subscriptions  made  at  the  same  time  and  by 
the  same  person,  one  in  his  individual  name,  and, 
the  other  with  the  addition  "  Ex'r,"  are  separate 
contracts.** 


Sorley.  31  Can.  S.  C.  BOS.  24  CanLT 
OccNotes  202.  (2)  But  It  is  other- 
wise If  the  protnoters  In  making 
such  application  exceed  their  au- 
thority. Electric  Welding  Co.  v. 
Prince,  supra;  Ottawa  Dairy  Co.  v. 
Sorley,  supra. 

[b]  Mer*  uatry  ot  luuns  »■  snli- 
•orllMT  hy  ■eorctarr  of  corporation. — 
.  Where  a  person  nad  given  to  the 
secretary  of  a  coriMratlon  authority 
to  subscribe  to  the  stock  for  him, 
it  was  held  that  the  mere  entry  of 
such  person's  name  by  the  secretary 
in  the  list  of  the  stockholders  which 
it  was  his  duty  as  secretary  to  keep 
did  not  constitute  such  person  a  sub- 
scriber, where  the  secretary  did  not 
enter  such  person's  name  as  his 
agent  nor  Intend  such  entry  as  a 
subscription  to  the  stock.  Grangers' 
Market  Co.  v.  Vinson,   6  Or.   172. 

91.  U.  S. — Foote  V.  Anderson,  123 
Fed.  669,  61  dCA  5;  McClelland  v. 
Whlteley,    15   Fed.   322.    11    Blss.    444. 

Ala. — National  Commercial  Bank 
T.  McDonnell,  92  Ala.  387.  9  S  149: 
Butler  V.  Merchants'  Ins.  Co.,  14 
Ala.   777. 

Cal.— Welch  V.  GillAlen,  147  Cal. 
671,  82  P  248;  O'Connor  v.  Witherby, 
111  Cal.  523.  44  P  227;  Mudgett  v. 
Horrell,  33  Cal.  25. 

Fla. — Brown  v.  Florida  Southern 
R.  Co.,  19  Fla.  472. 

111. — Tonlca,  etc.,  R.  Co.  v.  Stein, 
21   III.   96. 

La. — Von  Schlemmer  v.  Keystone 
L.  Ins.  Co.,  121  La.  987,  46  S  991. 

Me. — Ticonlc  Water  Power,  etc., 
Co.  V.  Lang,  63  Me.  480. 

Mass. — Electric  Welding  Co.  •  v. 
Prince,  196  Mass.  242,  81  NE  306; 
Salem  Mllldam  Corp.  v.  Ropes,  9 
Pick.  187,  19  AmD  363. 

Mich. — May  v.  Genesee  County 
Sav.  Bank.  120  Mich.  380,  79  NW  630. 

Minn. — Hunt  v.  Seeger,  91  Minn. 
264,   98  NW  91. 

Miss. — Wright  V.  Merchants',  etc., 
/  Packet  Co.,  104  Miss.  607,  61  S  660, 
AnnCasl91BC    1111. 

N.  T. — Glenn  v.  Garth,  133  N.  T. 
18,  ,30  NE  649,  31  NE  344  [app  dlsm 
147' U.  S.  860,  17  set  350,  37  L.  ed. 
203). 

Or. — Coyote  Gold,  etc.,  Mln.  Co.  v. 
Ruble,  8  Or.  284. 

Pa. — Bucher  v.  Dlllaburg,  etc.,  R. 
Co.,  76  Pa.  306;  Allibone  v.  Hager, 
46  Pa.    48. 

Vt— State  V.   Smith,   48  Vt.   266. 

Wash. — Sllvaln  v.  Benson,  83 
Wash.    271,   145   P  175. 

Can. — Ottawa  Dairy  Co.  v.  Sorley, 
34  Can.  8.  C.  608,  24  OanLTOccNotes 
202;  Silllker  v.  Evans,  7  EastLR  660. 

[a]  Ho  •nthortty  to  alvn  aub- 
aoilptiOB  liook. — Where  a  person  can- 
not be  held  llable^  as  a  stockholder 
of  a  company  until  his  name  has 
been  signed  by  himself  or  his  au- 
thorixed  agent  In  the  stock  book  of 
the 'company  kept  for  that  purpose, 
writing  one's  name  in  the  private 
memorandum  book  of  a  party  solicit- 
ing subscriptions  to  the  stock  of  the 
company  is  not  of  Itself  authority  to 
such  person  to  sign  a  subscription 
for  stock.  McClelland  v.  Whlteley, 
15  Fed.    322.   11   Blss.   444. 

[b]  Blfning'  of  artlolea  of  uaoda- 
tloii. — Where  execution  of  the  arti- 
cles of  association  is  necessary  to  a 
valid  and  binding  subscription  to 
stock  (see  supra  i  767),  a  subscriber 
to  a  preliminary  and  provisional  sub- 


Bcriptlon  paper  is  not  bound  where  it 
Is  annexed  to  the  articles  of  the  as- 
sociation without  his  consent.  Bucher 
V.  DlUsburg,  etc.,  R.  Co.,  76  Pa.  306. 

[c]  VUiitllotized  entry  In  stock 
boofc— (1)  Provisional  subscribers 
are  not  liable  where  the  secretary  of 
the  corporation,  after  its  formation, 
has,  without  authority  from  them, 
placed  their  names  on  the  list  of 
stockholders  in  the  stock  book.  Coy-4 
ote  Gold,  etc.,  Mln.  Co.  v.  Ruble,  8 
Or.  284.  (2)  Civ.  Code  J  322.  de- 
claring one  to  be  a  stockholder 
whose  name  appears  on  the  books  of 
the  corporation  as  such,  applies  only 
to  one  who  knowingly  or  voluntarily 
permits  his  name  so  to  appear. 
Welch  V.  Gillelen,  147  Cal.  671,  82  P 
248. 

[d1  gumlshlng  monsy  to  pay  for 
stock. — Where  a  son  subscribes,  for 
stock  In  a  corporation,  the  fact  that 
his  father  furnishes  the  money  to 
pay  for  it  does  not  give  the  father 
any  privilege  in  respect  to  It,  nor 
render  him  the  owner  of  the  stock. 
Von  Schlemmer  v.  Keystone  L.  Infl. 
Co.,  121   La  987,   46  S  991. 

[e]  Parol  rridaace  aa  to  afent'a 
authority. — Where  defendant  author"- 
iited  "the'  secretary  of  a  meeting  to 
subscribe  for  snares  of  railroad 
stock  for  him  by  putting  his  name 
to  a  blank  sheet  of  paper,  and  the 
name  was  subsequently  transferred 
to  the  subscription  books  of  the 
company,  without  any  further  au- 
thority, it  was  held  that  defendant 
might  show  by  parol  evidence  that 
he  authorized  the  subscription  only 
on  certain  conditions.  Tonlca,  etc., 
R.   Co.   v.    stein.    21   111.    96. 

iSstoppci  to  dray  authority  to  All 
Manka  In  anbscrlptlon  see  supra 
S    779. 

FromotMB  as  sf cnta  for  anbaoilb- 
era  see  supra  note  90. 

93.  Electric  Welding  Co.  v.  Prince, 
195  Mass.  242,  81  NE  306:  Phila- 
delphia, etc.,  R.  Co.  v.  Cowell,  28  Pa. 
329,  70  AmD  128;  Evans  v.  Texas 
Printing,  etc.,  Co.,  4  Tex.  Civ.  A. 
326,  23  SW  476:  Rutland,  etc.,  R.  Co. 
V.  Lincoln,  29  Vt  206. 

[a]  What  oonstltntea  ratlfloatloft. 
— (1)  Ticonlc  Water  Power,  etc.,  Co. 
V.  Lang,  63  Me.  480.  (2)  Where  a 
director  subscribed  for  additional 
shares  for  a  large  stockholder  who 
was  then  abroad,  and  advised  him  of 
such  action,  and  applied  his  divi- 
dends on  the  original  stock  to  ita 
payment,  and  the  latter  did  not  re- 
pudiate the  transaction  for  seven 
years,  his  silence  was  evidence  of 
his  'ratification  to  go  to  the  Jury,  in 
an  action  by  him  tor  the  dividends 
on  the  original  stock.  Philadelphia, 
etc.,  R.  Co.  V.  Cowell.  28  Pa.  329,  70 
AmD  128.  (3)  But  declarations  by 
the  alleged  principal  to  strangers 
that  he  had  taken  the  amount  of 
stock  subscribed  for  by  the  alleged 
agent  were  held  Insufflclent  to  show 
a  ratification.  Rutland,  etc.,  R.  Co. 
V.  Lincoln,  29  Vt.  206.  (4)  And 
where  defendant  agreed  to  subscribe 
to  the  stock  of  a  company,  provided 
a  certain  appointment  was  secured 
for  him,  but  declared  at  the  same 
time  that  he  could  not  then  sub- 
scribe for  the  stock,  and  he  subse- 
quently authorized  the  party  solicit- 
ing subscriptions  to  the  stock  to  ap- 
fiear  for  him  by  proxy  at  the  meet' 
ng  of  the  stockholders,  in  anticipa- 


tion of  his  future  subscriptions  to 
the  stock,  which  was  never  made, 
such  proxy  was  not  a  ratification  by 
defendant  of  the  act  of  the  one  to 
whom  It  was  given  in  having  signed 
defendant's  name  on  the  stock  book 
of  the  company  as  a  subscriber 
without  his  knowledge  or  consent. 
McClelland  v.  Whlteley,  16  Fed.  322, 
11  Blss.  444.  (5)  The  ratification  of 
the  act  of  subscription  by  an  agent 
previously  unauthorized  must,  in 
order  to  bind  the  principal,  be  with 
a  full  knowledge  of  all  the  material 
facts.  McClelland  v.  Whlteley,  supra. 
(6)  Where  the  secretary  of  a  cor- 
poration, on  being  directed  by  the 
pledgee  of  stock  to  issue  a  certifi- 
cate to  him  as  such,  entered  his 
name  on  the  books  as  a  stock- 
holder, and  Issued  a  certificate  to 
him  as  such,  he  did  not  ratify  the 
act  of  the  secretary,  so  as  to  make 
himself  a  stockholder  aa  to  creditors 
of  the  corporation,  by  retaining  the 
certificate,  he  having  offered  It  to 
the  secretary  to  correct,  and  having 
retained  it  temporarily  only  on  the 
repeated  refusal  to  correct  it  until 
return  of  the  vice  president  to  sign  a 
new  certificate.  Welch  v.  Gillelen, 
147  Cal.  571,  82  P  248.  (7)  A  letter 
of  attorney,  executed  by  the  person 
in  whose  name  the  subscription  was 
made,  constituting  the  attorney  his 
proxy  to  vote  at  a  meeting  of  the 
company,  is  evidence  of  ratification 
to  go  to  the  Jury.  MoCully  v.  Pitts- 
burgh, etc.,  R.  Cor,  S2  Pa.  25;  Mc- 
Cully  V.  PltUburgh,  etc.,  R.  do..  S2 
Pa.  25. 

[b]  KOitlfloatloa  hy  Infamt. — ^When 
a  minor,  after  he  becomes  of  age, 
fails  to  repudiate  the  subscription 
made  In  his  name  by  his  father,  and 
receives  the  benefits  thereof,  he  rati- 
fies the.  subscription.  Re  Sovereign 
Bank  of  Canada,  35  Ont.  L.  448,  9 
OntWN  279.  402.  See  generally 
supra  i  77. 

98,  Wright  V.  Merchants*,  etc. 
Packet  Co..  104  Miss.  507,  81  S  560. 
AnnCasl916C  1111.  See  generally 
Partnership   [SO   Cyc  487  et  seq]. 

M.  Langford  v.  Ottumwa  Water 
Power  Co.,  59  Iowa  283,  18  NW  803; 
Shields  V.  Casey,  165  Pa.  258.  26  A 
619,  35  AmSR  879;  Long  v.  Pennsyl- 
vania Ins.  COy  6  Pa.  4^1;  Williams 
V.   Benet,    34   S.   C.    112,    18    SE   97. 

[a]  Personal  an1>aoitpitlea<— An 
agreement  to  subscribe  to  a  certain 
number  of  shares  of  the  capital 
stock  of  a  corporation,  signed  by  de- 
fendant in  his  own  name,  "to  be 
I>ald  for  by  Peck,"  renders  defend- 
ant liable  therefor  to  the  corporation 
for  the  amount  subscribed,  and  con- 
sequently to  the  creditors  of  such 
corporation,  as  a  ■garnishee.  Lang- 
ford  V.  Ottumwa  Water  Power  Co., 
69  Iowa  283.  13  NW  303. 

[b]  Where  a  person's  naaie  is  on 
the  snTMcrlptlon  list  of  a  oorpoxatlon 
with  his  consent,  he  is  prima  facie 
bound  to  pay  for  his  stock,  and  his 
liability  Is  not  discharged  by  a 
private  agreement  with  a  third  per- 
son .that  the  latter  should  pay  for  It. 
Williams  v.  Benet,  34  S.  C.  112,  IS 
SE   97. 

Suhsorlption  by  hnshand  in  name 
of  wife  see  Infra  this  section. 

9S.  Erie,  etc..  R.  Co.  v.  Patrick, 
2  Abb.  Dec.   (N.  T.)  72,  2  Keyee  2B6. 


S<or  later  oasaa.  developments  and  chances  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number, 
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UndiscloBfld  priudpaL  Ordinarily,  no  doubt,  it 
is  Lnunaterial  that  a  subscription  made  by  an  agent 
vas  made  for  an  undisclosed  principal;^  but  such 
a  subscription  may  be  expressly  or  impliedly  eX' 
eluded  by  the  charter  or  statute;*^  and  commis* 
sioners  appointed  to  receive  subscriptions  may  re- 
fuse to  receive  a  subscription  by  one  as  agent  or 
trustee  for  an  undisclosed  principal.^  And  under 
the  general  principles  of  the  law  of  agency,  one 
who  subscribes  for  or  purchases  shares  as  agent 
or  trustee  of  an  undisclosed  principal  becomes,  in 
the  absence  of  agreement  to  the  contract,  personally 
liable  on  the  contract,  even  though  the  corporation 
may  at  its  election  bold  the  principal.^  If  one 
person,  for  the  purpose  of  deceiving  the  commis- 
sioners appointed  under  an  act  of  incorporation, 
procures  stock  to  be  subscribed  for  in  the  name 
of  another  person,  for  his  benefit,  it  will  be  a  fraud 
upon  the  commissioners  and  upon  the  law,  and  the 
legal  title  to  the  stock  will  vest  in  the  person  sub- 
scribing, for  the  benefit  of  the  corporation.' 

Agent  unauthorized  or  principal  incompetent; 
effect  as  to  agent.  It  is  held  in  some  jurisdictions 
that  if  a  person  as  agent  or  trustee  subscribes  in 
another's  name  for  shares  in  a  corpK>ration  without 
authority  to  do  so,  or  where  the  other  is  not  capable 
of  subscribing,  he  thereby  binds  himself,  and  be- 
comes a  stockholder.'  Other  courts,  however,  hold 
that,  although  he  will  be  liable  for  damages  in  an 
action  on  the  case  for  assuming  to  act  without  au- 
thority or  for  an  incompetent  principal,  he  does  not 
himself  become  a  member  of  the  corporation,  and 
cannot  be  held  liable  on  the  subscription.^ 

dubacription  by  husband  in  name  of  wife.  In 
Pennsylvania  it  has  been  held  that  a  husband  is 
not  liable  upon  a  subscription  made  by  him  for 
his  wife  in  her  name,  a  married  woman  not  being 
liable  on  her  subscription.  But  if  the  husband 
makes  a  subscription  to  the  stock  of  a  corporation 
for  himself,  he  cannot  avoid  liability  for  the 
amount  thereof  by  placing  it  in  the  name  of  his 
wife.* 


[$  831]  J.  AUotment  and  Apportimuneni  of 
Shares.'^  Under  English  and  Canadian  statutes 
contracts  of  subscription  are  usually  formed  by  an 
application  for  shares  and  an  acceptance  thereof 
and  allotment  by  tiie  directors  of  the  corporation; 
and  as  we  have  seen,  such  an  allotment  is  ordi- 
narily necessary  to  complete  the  contract."  In  the 
United  States  this  mode  of  subscribing  is  not  gen- 
erally in  vogue,  but  under  some  circumstances  an 
allotment  or  distribution  of  shares  may  be  neces- 
sary.^ If  more  than  the  authorized  amount  of 
stock  is  subscribed,  so  that  a  distribution  becomes 
necessary  in  order  to  determine  who  are  stock- 
holders, and  the  number  of  shares  to  which  each 
subscriber  is  entitled,  a  distribution  is  necessary 
before  a  subscriber  can  be  held  liable.*  But  where 
no  provision  is  made  for  an  apportionment  of  the 
stock  among  the  subscribers  in  the  event  of  over- 
subscription, subscriptions  made,  after  the  full 
amount  of  the  authorized  capital  .stock  has  been 
subscribed  are  void.* 

Allotment  by  commissioners.  Where  the  act  of 
incorporation  appoints  a  certain  number  of  com- 
missioners to  receive  subscriptions  to  the  capital 
stock '"  and  to  distribute  the  stock  among  the  sev- 
eral subscribers  in  such  manner  as  they  shall  deem 
most  conducive  to  the  interests  of  the  corporation, 
making  no  provision  that  a  majority  shall  consti- 
tute a  quorum  tttr  the  discharge  of  the  duties  in- 
trusted to  them,  all  must  be  present  to  hear  and 
consult  when  they  come  to  distribute  the  stock, 
although  a  majority  is  competent  to  decide."  1^ 
the  distribution  of  the  stock  they  act  judicially," 
and  where  the  allotmtet  of  shares  is  discretionary 
with  them,  they  may  apportion  to  some  and  exclude 
others,'*  and  they  are  not  required  to  make  appor- 
tionments to'  each  subscriber  in  proportion  to  the 
amount  of  his  subscription.'*  In  the  case  of  a 
fraudulent  or  unjust  apportionment,  the  action  of 
the  commissioners  may  be  controlled  by  a  court  of 
equity."  A  wrong  apportionment  is  not  void." 
But  a  subscriber  who  receives  more  than  his  pro- 


96.  state  V.  Pa.clflc  County  Super. 
Ct,  56  Wash.  214,  105  P  637:  State 
T.  Clarke  County  Super.  Ct.,  45 
Wash.  316,  88  P  332:  State  v.  Clarke 
County  Super.  Ct.,  44  Wash.  108,  87 
P  40.  See  generally  Agency  {  491 
et  seq.  i 

97.  Perkins  t.  Savage,  16  Wend. 
(N.  T.)  412. 

[a]  ninstaratlmt^— Thus  where  an 
act  Incorporating  a  railroad  company 
and  appointing  commissioners  \to 
open  books  and  receive  subscriptions 
required  them,  in  case  of  subscrip- 
tions In  excess  of  the  capital  stock, 
to  distribute  the  stock  among  the 
subscribers  in  their  discretion,  and 
in  a  manner  most  advantageous  to 
the  company,  it  was  held  that,  since 
the  commisslopers,  to  perform  their 
duty,  must  know  who  the  subscrib- 
ers are.  a  subscription  by  an  agent 
for  an  undisclosed  principal,  for  the 
purpose  of  evading  the  statute,  was 
prohibited  and  unlawful.  Perkins  v. 
Savage,  16  Wend.  (N.  T.)  412.  See 
also  supra  i  829. 

98.  Thomas  v.  Citizens'  Pass.  R. 
Co.,  16  Legint  (Pa.)  189.  See  also 
supra   {   829. 

99.  Langford  v.  Ottumwa  Water 
Power  Co.,  69  Iowa  283,  13  NW  303; 
Olleshelmer  v.  Thompson  Mfg.  Co., 
44  Mo.  A.  172;  State  v.  Paclflc 
County  Super.  Ct.,  56  Wash.  214,  106 
P  637;  State  v.  Clarke  County  Super. 
Ct..  46  Wash.  316,  88  P  332;  State  T. 
Clarke  County  Super.  Ct.,  44  Wash. 
108,  87  P  40.  See  generally  Agency 
H  491   et  seq,  662   et  seq. 

1.    Walker  v.  Devereauz,   4  Paige 
(N.  T.)   229. 
S.    National   Commercial   Bank   v. 


McDonnell,  92  Ala.  387,  9  S  149; 
Boatmen's  Bank  v.  Oillesple,  209  Ho. 
217.  108  SW  74;  Olleshelmer  v. 
Thompson  Mfg.  Co.,  44  Mo.  A.  172; 
Allibone  v.  Hager,  46  Pa.  48;  State 
V.  Smith,  48  Vt.  266.  See  generally 
Agency  i  476  et  seq. 

[a]  As  tmstce. — Where  an  Incor- 
porator subscribed  as  trustee  for 
corporate  stock  in  the  name  of  Py- 
sons  for  whom  he  was  not  in  fact 
trustee,  he  thereby  bound  himself 
personally  for  the  stock  thus  sub- 
scribed, whether  he  believed  he  was 
trustee  or  not.  Boatmen's  Bank  v. 
Gillespie,  209  Mo.   217.  108  SW  74. 

3.  Salem  Mill-Dara  Corp.  v.  Ropes, 
9  Pick.  (Mass.)  187,  19  AmD  368; 
Cincinnati  Hotel  Co.  v.  Marsh,  8  Oh. 
Dec.  (Reprint)  669,  9  ClncLBol  176. 
See   generally   Agency    }    479. 

4.  Shields  v.  Casey,  166  Pa.  268, 
25  A  619,   35  AmSR  879. 

[a]  Xvldeno*. — In  an  action  to  re- 
cover a  stock  subscription  made  by 
defendant  In  his  wife's  name,  evi- 
dence that  he  so  subscribed  because 
In  doubt  as  to  his  own  right  to  hold 
the  stock,  that  he  afterward  par- 
ticipated in  organising  the  compajiy, 
and  took  part  of  the  stock  In  his 
own  name,  is  admissible  as  tending 
to  show  that  the  subscription  was 
for  himself.  Shields  v.  Casey,  166 
Pa.    253,   26   A   619,   35   AmSR  879 

5.  AUotmeat  by  direoton  or  oflU 
oexa  to  tlMiaaMTM  see  supra   f   550. 

BUhta  and  ramedles  of  axlatlB«r 
■tockholleta  In  dlatilbntlon  see  supra 
!  622  et  seq. 

'  Btgbt  to  ■hazes  and  anportloimiaat 
tiMreof  Ml  determlaed  Dj-  contracts 
see  supra  it  643,  646. 


6.  See  supra  (  772. 

7.  See  infra  this  section. 

8.  Bristol  Creamery  Co.  v;  Tllton, 
70  N.  H.  239,  47  A  691;  Buffalo,  etc. 
R.  Co.  V.  Dudley,  14  N.  T.  836;  Bur- 
rows v.°  Smith,  10  N.  T.  560. 

[al  Sneh  •sosMlT*  ralMMilptl«n 
mvm  iM  aflnnaitlTS^  gliown,  in  an 
action  on  a  subscription.  In  order  to 
put  the  corporation  to  proof  of  a 
distribution,  the  presumption  being 
that  no  more  than  the  authorised 
amount  was  subscribed.  BufCalo, 
etc.,  R.  Co.  v.  Dudley,  14  N.  T.  S86» 
346. 

9.  See  supra  tf  647,  794. 

10.  See  supra  S  829. 

11.  Crocker  v.  Crane.  21  Wend. 
(N.  T.)    211,  34  AmD  228. 

[a]  A  Olatzllmtlon  at  a  meatlnr 
of  1*M  than  all  of  tiMm  is  coram 
non  Judlce  and  void.  Crocker  v. 
Crane,  21  Wend.  (N.  Y.)  211,  34  AmD 
228. 

19.  Crocker  v.  Crane,  21  Wend. 
(N.  Y.)   211,   34  AmD  228. 

13.  Walker  v.  Devereaux,  4  Paige 
(N.  Y.)  229;  Halght  v.  Day,  1  Johns. 
Ch.  (N.  Y.j  18;  Clarke  v.  Brooklyn 
Bank,   1   Edw.    (N.  Y.)    861. 

[a]  As  to  the  pTopoction  of  SlutrMi 
allowed  to  the  caimiilsslonan  tham. 
■alras  see  Walker  y.  Devereaux,  4 
Paige  (N.  Y.)  229:  Meads  v.  Walker. 
Hopk.  (N.  YJ  687:  Clarke  ▼.  Brook- 
lyn Bank,  1  Edw.  (N.  Y.)  361. 

14.  Halght  v.  Day,  1  Johns.  Ch. 
(N.  Y.)  18:  Cilarke  v.  Brooklyn  Bank. 
1  Edw.  (N.  Y.)   881. 

15.  MIeads  v.  Walker,  Hopk.  (N. 
Y.)  687. 

le.    Walker  t.  Devereaux.  4  Palgv 

(N.Y.)229.  (      r^r^nXp- 
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Itortion  holds  the  excess  in  trust  for  the  others 
whose  allotment  is  deficient."  Of  course  the  error 
cannot  be  corrected  by  issuing  more  than  the  fixed 
number  of  shares." 

[i  832]  K.  Oondltional  Subscriptions  and  Oon- 
tracts  of  Sale." — 1.  In  GeneraL  By  a  conditional 
subscription  as  the  term  is  here  used  is  meant  a 
subscription  to  the  capital  stock  of  a  corporation, 
whether  made  before  or  after  inooiporation,  which, 
although  <it  may,  on  acceptance  according  to  its 
terms,  take  effect  as  an  irrevocable  contract,  is 
made  upon  a  condition  precedent,  so  that  the  sub- 
scriber, in  the  absence  of  waiver  or  estoppel,  does 
not  acquire  the  rights  of  a  stockholder  or  become 
liable  to  pay  the  subscription  until  the  condition 
is  performed  or  fulfilled,  but  does  acquire  such 
rights  and  become  so  liable  as  soon  as  it  is  per- 
formed or  fulfilled." 

Distinguished  from  snbscriptions  upon  special 
terms.  In  this  sense  a  conditional  subscription  is 
distinguishable  from,  a  subscription  ^upon  special 
terms  or  conditions  subsequent,  which'  as  soon  as  it 
is  accepted  makes  the  subscriber  a  stockholder, 
with  all  the  rights  and  subject  to  all  the  liabilities 
of  a  stockholder,  but  which  contains  some  stipula- 
tion or  agreement,  a  breach  of  which  will  render 
the  corporation  liable  for  damages  and  may  dis- 
charge him  from  further  liability,  or  some  special 
stipulation,  or  agreement  as  to  the  subscriber's 
rights  as  a  stockholder  or  as  to  the  mode  of  payr 
ment  of  the  subscription  or  the  extent  of  his  lia- 

17.    Walker  v.  Devereaux,  4  Paige 

(N.  T.)  229. 
"IS.    Smith  T.  North  Amerlcaa  Mln. 

Co»  1  Nev.  423.    See  also  supra  9S 

54T,  794. 
1*.    Orom  raferanoasi 

Allotment  of  shares  subject  to  condi- 
tion see  supra  {  772. 

Coildltional    application    and    uncon- 
ditional allotment  see  supra  S  772. 

Conditional  delivery  of  subscriptions 
see  supra  i  782. 

Conditional    offers   to    subscribe   see 
supra  S   773. 

Conditional  sale  see  Infra  {  8S8. 

Implied  conditions  see  Infra  S  845. 
90i     U.  S. — Putnam  v.  New  Albany, 

etc.,  R.   Co.,   16   Wall.    390,    21    U  ed. 

Ala.— ^I  V.  Sims,  106  Ala.  561,  17 
S  634. 

Ark. — McClelland  v.  Linton.  121 
Ark.  79,  180  SW  482. 

Fls. — Martin  ▼.  Pensacola,  etc.,  R. 
Co.,  8  Fla.  370,  73  AmD  713. 

Oa. — Brand  y.  Lawrenceville 
Branch  R.  Co.,  77  Ga.  606,  1  SB  265. 

111. — Chase  V.  Sycamore,  etc.,  R. 
Co.,  38  III.  216. 

Ind. — Cravens  v.  Eagle  Cotton  Mills 
Co..  120  Ind.  6,  21  NE  981.  16  AmSR 
298;  Parker  v.  Thonias,  19  Ind.  213, 
81  AmD  385. 

Iowa. — Burlington,  etc.,  R.  Co.  v. 
Boestler,  16  Iowa  655. 

Ky. — McMillan  v.  Maysvllle,  etc.,  R. 
Co.,  16  B.  Mon.  218,  61  AmD  181; 
Frankfort,  etc..  Tump.  Co.  v.  Church- 
ill, 6  T.  B.  Mon.  427,  17  AmD  169. 

Me. — Bucksport,  etc.,  R.  Co.  v. 
Brewer,  67  Me.  296. 

Md. — Webb  v.  Baltimore,  etc.,  R. 
Co.,  77  Md.  92,  26  A  113.  39  AmSR 
396;  Taepart  v.  Western  Maryland  R. 
Co.,  24  Md.  663,  89  AmD  760. 

Miss. — Roberts  v.  Mobile,  eta,  R. 
Co.,  32  Miss.  873. 

Mo. — North  Missouri  R.  Co.  ▼.  Mil- 
ler, 31  Mo.  19;  McGInnis  v.  Kortkamp, 
24  Mo.   A.  378. 

N.  H. — ^Porter  v.  Raymond,  68  N. 
H.  619. 

N,  T. — Union  Hotel  Co.  v.  Hersee, 
79  N.  T.  464.  35  AmR  636. 

Oh. — ArmstronB  v.  Karshner,  47 
Oh.  St.  376.  24  NB  897;  Chamberlain 
V.  PalnesviUe,  etc.,  B.  Co ,  16  Oh.  St. 
S26. 


bility  thereon." 

Distiiigaished  from  eonditfenal  offers  and  c<mdi- 
tipnal  delivery.  Conditional  subscriptions  in  the 
proper  sense  of  the  term  are  also  to  be  distin- 
guished from  conditional  o^ers  to  subscribe,  which 
cannot  result  in  any  contraift  at  all  until  accepted 
by  performance  of  the  condition,"  and  from  sub- 
scriptions which  are  delivered  conditionally,  which 
require  performance  of  the  condition  before  there 
can  be  any  contract.** 

DiHtingnished  from  conditional  sale.  A  condi- 
tional subscription  or  conditional  contract  to  pur- 
chase is  also  to  be  distinguished  from  a  conditional 
sale  of  stock.  Where  a  corporation  sells  shares  of 
its  stock  under  an  agreement  to  repurchase  the 
same  at  the  option  of  the  purchaser,  this  is  neither 
a  conditional  subscription  nor  a  conditional  con- 
tract to  purchase,  but  is  a  conditional  sale  of  the 
stock  which,  if  valid,  makes  the  purchaser  a  stock- 
holder with  an  option  to  resell  to  the  corporation," 
and  which  is  in  most  jurisdictions  valid  and  en- 
forceable according  to  its  terms." 

Whether  a  condition  or  stipulation  in  a  gnbscrip- 
tion  is  a  condition  precedent,  so  as  to  make  the 
subscription  a  conditional  one,  or  merely  a  condi- 
tion subsequent  or  special  term,  is  a  question  of 
intention,  to  be  determined  by  considering  not  only 
the  words  of  the  particular  clause,  but  also  the  lan- 
gaage  of  the  whole  contract  as  well  as  the  nature 
of  the  act  required,  and  the  subject  matter  to 
which  it  relates  ;*•  and,  since  conditional  subscrip- 


Pa, — Hanover  Junction,  etc,  B.  Co. 
V.  Grubb,  82  Pa.  36;  Miller  v.  Pitts- 
burgh, etc.,  R.  Co.,  40  Fa.  237,  80 
AmD  570. 

Tenn. — Paducah,  etc.,  R.  Co.  v. 
Parks,  86  Tenn.  554,  8  SW  842. 

Tex. — Commonwealth  Bonding,  etc., 
Ina.  Co.  V.  Meeks,  (Civ.  A.)  187  SW 
681. 

Vt.— Connecticut,  etc..  Rivers  R. 
Co.  v.  Baxter,  82  Vt.  806. 

Wis. — Racine  County  Bank  ▼. 
Ayers,  12  Wis.  612. 

Wyo. — Natwiok  v.  Terwilllger,  24. 
Wyo.  263,  167  P  696,  160  P  888. 

ai.  V.  S. — Sklllin  v.  Magnus,  162 
Fed.  689. 

Conn. — Lane  v.  Brainerd,  30  Conn. 
566. 

Ga. — Johnson  v.  Georgia,  etc.,  R. 
Co.,  81  Ga.  726.  8  SB  631  (stipulation 
in  notes  given  for  subscriptions). 

Ky. — Henderson,  etc.,  R.  Co.  v.  Lea- 
vell,  16  B.  Mon.  368. 

Me. — Belfast,  etc,  R.  Co.  v. 
Baooks,  60  Me.  668. 

Tilnn. — Red  Wlhg  Hotel  Co.  v. 
Frledrich.  26  Minn.  112,  1  NW  827. 

Mo. — Shallner  v.  Jeffries,  18  Mo. 
612;  MoOinnis  V.  Kortkamp,  24  Mo.  A. 
378 

N.  C. — ^Warren  County  Co-op.  As- 
soc. Co.  v.  Boyd,  171  N.  C.  184,  88  SB 
153. 

Oh. — Stunt  V.  Newark  Weldless 
Tube,  etc.,  Co.,  22  Oh.  Cir.  Ct.  120,  12 
Oh.  CIr.  Dec.  170. 

Pa. — Craig  v.  Cumberland  Valley 
State  Normal  School,  72  Pa.  46. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc,  Co..  87  Tenn.  262,  278,  10  SW  49B, 

10  AmSR  668,  J  LRA  37;  Paducah, 
etc..  R.  C!o.  V.  Parks,  86  Tenn.  664,  8 
SW   842. 

Wyo. — Natwick  v.  Terwilllger,  24 
Wyo.  263,  167  P  696,  160  P  338. 

Ont. — Farmers  Bank  v.  Blow,  18 
Ont.  L.  630.  13  OntWR  1041. 

SnlMOTlptloiu  upon  speolal  tetma 
see  Infra  S  847  et  seq. 

99.     See  supra  9  773. 

93.  See  supra  9  782. 

94.  Dickinson  v.  Zublate  Mln.  Co., 

11  Cal.  A.  666,  106  P  123;  Roush  v. 
Illinois  Oil  Co.,  180  111.  A.  846;  Vent 
V.  Duluth  Coffee,  etc.,  Co.,  64  Minn. 
307,  67  NW  70;  Wilson  v.  Torchon 
Lace,    etc.,   Co..  167    Mo.   A.    305,    149 


SW  1156.  And  see  other  cases  infra 
i  868. 

as.    See  infra  i  868. 

as.  Bucksport.  etc,  R.  Oo.  v. 
Brewer,  67  Me.  296,  299,  (per  Virgin,  J.) 
To  same  effect  Lane  v.  Brainerd,  30 
Conn.  666;  Chase  v.  Sycamore,  etc.. 
R.  Co.,  38  HI.  216;  Cravens  v.  Bagle 
Cotton  Mills  Co.,  120  Ind.  6,  21  NB 
981,  16  AmSR  298;  McMillan  v.  Mays- 
vllle, etc.,  R.  Co.,  16  B.  Mon.  (Ky.) 
218.  233,  61  AmD  181;  Red  W^ine 
Hotel  Co.  V.  Frledrich,  26  Minn.  112. 
1  NW  827:  North  Missouri  R.  Co.  v. 
Winkler,  29  Mo.  318;  McGInnIa  v. 
Kortkamp,  24  Mo.  A.  878;  (Chamber- 
lain v.  PalnesvUIe,  etc..  R.  Co.,  16  Oh. 
St.  225;  Paducah,  etc,  R.  Co.  v. 
Parks,  86  Tenn.  564,  8  SW  842;  Kat- 
wlck  V.  Terwilllger,  24  Wyo.  258,  157 
P  696,  160  P  338, 

[a]  Us*  of  wort  «c«iiaitlan.'>— 
The  fact  that  a  subscription  contains 
a  proviso  that  It  Is  "expressly  upon 
the  condition  that"  a  certain  thing  be 
done  is  not  conclusive  on  the  ques- 
tion whether  It  Is  a  conditional  sub- 
scription, for  the  stipulation  may  be 
a  condition  subsequent.  Red  Wing 
Hotel  Co.  V.  Frledrich,  26  Minn.  112, 
1  NW  827,  Infra  this  note  [b]  <6). 

[b1  Oonatmotioa  of  partlonlac 
ooiUUtionB  or  atlvnlattoiui^— (1)  It  is 
generally  held  that  a  condition  as  to 
the  completion  of  the  enterprise  or 
Its  operation  will  not /be  regarded  as 
a  condition  precedent,  to  be  per- 
formed by  the  company  before  it  can 
collect  tlie  subscription,  unless  the 
contract  says  so  In  express  terms,  the 
reason  being  that  the  very  object  of 
the  subscription  Is  to  raise  funds  for 
the  carrying  out  of  this  enterprise, 
and  hence  such  a  construction  of  the 
contract  would  defeat  its  main  pur- 
pose and  make  it  nugatory.  Johnson 
V.  Georgia,  etc,  R.  Co.,  81  Ga.  726,  8 
SE  531;  Johnson  v.  Kessler.  76  Iowa 
411.  41  NW  67;  Red  Wing  Hotel  Co. 
V.  Frledrich,  26  Minn.  112,  1  NW  827; 
Warren  County  Co-op.  Assoc  Co.  v. 
Boyd,  171  N.  C.  184,  88  SB  153;  Arm- 
strong  V.  Karshner,  47  Oh.  St  276,  24 
NE  897:  Craig  v.  Cumberland  Valley 
State  Normal  School,  72  Pa.  46;  and 
other  cases  Infra  this  note.  See  for 
a  statement  of  the  principle  McQln- 
nls  V.  Kortkamp,  24  Mo.  A.  378.     See 


For  later  e«a«a,  asrelopaMBta  and  ehaacea  In  the  law  see  cumulative  AnnotatlonSk  oame  title,  page  and  not*  number. 
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tions  shoald  not  be  encouraged,  if  there  is  doubt  as 
to  the  intention  stipnlations  in  such  contracts  will 
be  constraed  by  the  court  as  independent  covenants 
or  special  terms  rather  than  as  conditions  prece- 
dent." If  it  appears  that  the  subscriber  intended 
to  b«eome  a  member  of  the  corporation,  and  as 


such  entitled  to  vote  at  meetings  and  otherwise 
enjoy  the  privileges  of  membership,  it  is  clear  that 
the  subscription  cannot  be  deemed  a  subscription 
upon  a  condition  precedent.^  Nor  can  a  stipula- 
tion be  regarded  as  a  condition  precedent  where  the 
thing  required  to  ble  done  by  the  corporation  neces- 


also  Infra  note  29.     (2)   So  where  a 
subscription    was   made   for   a  Kiven 
number  of  shares  of  stock  of  a  rail- 
road company,  payable  at  such  times 
and   In   such   Installments  as  the  di- 
rectors mlEht  prescribe,  provided  the 
road     should     be     "permanently     lo- 
cated"  on  a  given  route,  and  that  a' 
"freight  house  and  depot  be  built"  at 
a  point  named.  It  was  held  that,  while 
the  provision  for  locatloit  of  the  road 
was  a   condition  precedent,   the  pro- 
vision  In  relation  to  the  erection  of 
the  buildings  was  a  stipulation  mere- 
ly,   and    Its    performance   was   not    a 
condition    precedent  to   the   right   to 
collect   the  amount?  of  the   subscrip- 
tion.      Chamberlain     v.     Palnesvllle, 
etc.,  R.  Co.,  IB  Oh.  St.  225.      (3)  And 
where  subscriptions  to  railroad  stock 
provided    that   one  fourth   should   be 
paid   when   the  road  should  be  com- 
pleted   to  a  certain   county  line,  and 
that  the  remainder  was  to  be  paid  in 
four  equal  installments  at  periods  of 
four    months    as    the    work    should 
progress   through    the   county,    "pro- 
vided the  company  establish  a  depot" 
at  a  certain  point.   It  was  held  that 
the  erection  of  the  depot  was  not  a 
condition  precedent  to  payment  of  the 
subscriptions,    and   that   an   assignee 
of  the  subscription   list  could  main- 
tain an  action  thereon  for  a  call  ma- 
turing after  the  road  had  been  com- 
pleted  to   the  county  line  and  while 
work    thereon    was   In    progress,     al- 
though   at   the   time   the   action   was 
brought  work  on  the  road  had  been 
abandoned,    the    depot    had   not    been 
built,    and    the    company    was    insol- 
vent and  Its  property  and  franchises 
had  been  sold:  but  such  action  could 
not  be  maintained  for  an  installment 
not  maturing  until  after  all  work  on 
the  road  bad  been  abandoned.     Padu- 
cah,   etc.  R.   Co.   v.   Parks,   86  Tenn. 
554.  8   SW  S42.     To  same  effect  Bel- 
fast, etc.,  R.  Co.  V.  Brooks.  80  Me.  B68. 
(4)  And  in  a  number  of  cases  it  has 
been    held    that   where    the   subscrip- 
tions for  stock  in  a  railroaa  company 
are  made  upon  the  condition  that  the 
road  shall  pass  through  a  given  local- 
ity or  be  located  along  a  given  route, 
or   even,    in   terms,    that   It   shall  be 
"located    and    constructed"    along    a 
certain   route,   the   stipulation,   in  so 
far  as  It  Is  a  condition  precedent,  is 
compiled  with  as  soon  as  the  road  Is 
permanently    located    on    the    route 
specified,  and  it  need  not  be  actually 
constructed    before    the    subscribers 
can  be  required  to  pay  on  their  sub- 
scriptions.    Keller  v.  Johnson,  11  Ind. 
337,-    71     AmD    $66:    Iowa    Northern 
Cent    R.    Co.    v,    Bliobenes.    41    Iowa 
2S7:    Berryman  v.   Cincinnati   South- 
ern R.  Co.,  14  Bush   (Ky.)   766;  Hen- 
derson,  etc.,  R.  Co.  V.  Leavell,  16  B. 
Hon.    (Ky.)    358;   McMillan   V,   Mays- 
vllle.   etc.,   R.  Co.,   16  B.  Mon.   (Ky.) 
218,  61  AmD  181:  Bucksport,  etc.,  R. 
Co.   V.  Brewer,  67  Me.  295    (dictum); 
Belfast,  etc.,  K.  Co.  v.  Brooks,  60  Me. 
568;  Swartwout  v.  Michigan  Air  Line 
R.  Co.,  24  Mich.  389,  406;  North  Mis- 
souri R.  Co.  V.  Winkler,  29  Mo.  818; 
Ashtabula,   etc.,   R.  Co.  v.  Smith,   15 
Oh.    St.   328;  Chamberlain  v.   Palnes- 
vllle,    etc..     R.    Co..    15    Oh.    St.    225; 
Caley  v.  Philadelphia,  etc.,  R.  Co.,  80 
Pa.  363;  Miller  v.  Pittsburgh,  etc..  R. 
Co.,  40  Pa.  237,   80  AmD  570;  Woonv 
socket  Union  R.  <3o.  v.  Sherman,  8  R. 
I.    564.     (6)    On    a   subscription    for 
stock   in  a  hotel  company   by  which 
the  signers   "subscribe  and  agree  to 
pay  for  the  number  of  the  shares  of 
the  capital  stock  of  the  corporation 
known  as  the  Red  Wing  Hotel  Com- 
pany    set     opposite    our    respective 
names;     said    shares    to     be    .     .     . 
paid  for  at  such  times  and  in  such 
amounts  as  the  board  of  directors  of 
said   corporation  may   from   time   to 


time  require  .  .  .  provided,  never- 
theless, and  our  subscription  is  ex- 
pressly upon  the  condition  that  the 
hotel  to  be  built  by  said  corporation 
shall  be  by  it  built  and  located  upon 
.  .  .  block  44  .  .  .  in  .  .  . 
Red  Wing  .  .  .  otherwise  this  in- 
strument to  be  and  remain  wholly 
void,"  the  subscribers'  liability  at- 
taches at  the  time  of  its  acceptance 
by  the  board  of  directors,  and  the 
building  of  the  hotel  is  not  a  condi- 
tion precedent  to  the  right  of  the  cor- 
poration to  assess  the  stock  so  sub- 
scribed, and  collect  the  assessments. 
Red  Wing  Hotel  Co.  v.  Frledrich,  26 
Minn.  112,  118  1  NW  827.  (6)  And  a 
provision  in  the  charter  of  a  normal 
school  that  as  soon  as  sufficient 
shares  are  subscribed  and  sufficient 
money  paid  in  the  trustees  shall 
erect  the  buildings  required  by  the 
act  does  not  render  subscriptions  con- 
ditional. Craig  V.  Cumberland  Valley 
State  Normal  School.  72  Pa  46.  (7) 
A  specification.  In  notes  given  for 
subscriptions  to  stock  in  a  railroad 
company  payable  on  completion  of 
the  roadbed,  that  the  road  Is  to  be 
operated  Independently  of  a  certain 
existing  railroad  relates  to  what  Is 
to  be  done  after  the  notes  are  paid, 
not  before,  and  does  not  aftect  the 
maturing  of  the  netes.  Johnson  v. 
Georgia,  etc.,  R.  Co.,  81  (>a  726,  8  BE 
581.  (8)  The  same  is  true  where  a 
note  given  for  ar subscription  is  con- 
ditioned on  the  business  of  the  cor- 
poration being  carried  on  under  a 
certain  system,  as  this  is  a  special 
term  or  condition  subsequent  and  not 
a  condition  precedent  Warren  Coun- 
ty Co-op.  Assoc.  Co.  V.  Boyd,  171  N. 
C.  184,  88  SE  163.  ,(9)  So,  where  it 
was  stipulated  in  contracts  of  sub- 
scrirtlon  that  the  amount  subscribed 
was  not  to  be  payable  until  any  con- 
tract which  might  be  made  with  an- 
other corporation  for  the  purchase  of 
Its  mills  should  be  ratified  by  the 
persons  holding  a  majority  of  the 
stock.  It  was  held  that  the  stipulation 
had  reference  to  a  matter  collateral 
to  the  contract  of  subscription  and 
that  the  making  of  a  contract  of  a 
specified  character  as  contemplated 
by  the  parties  at  the  time  of  sub- 
scribing was  not  a  condition  prece- 
dent to  the  liability  of  the  subscrib- 
ers tor  stock,  and  therefore  they 
could  not  withdraw  their  subscrip- 
tions or  defeat  their  collection  by 
assailing  the  contract  that  was  actu- 
ally made  and  ratified  as  stipulated. 
Cravens  v.  Eagle  Cotton  Mills  Co.,  120 
Ind.  6,  21  NE  981,  16  AmSR  298.  (10) 
But  if  the  contract  of  subscription 
expressly  stipulates  that  it  is  not 
payable  until  the  enterprise  is  com- 
pleted to  a  certain  defined  extent, 
then,  in  the  absence  of  a  waiver, 
there  can  be  no  recovery  upon  it  until 
the  enterprise  Is  so  completed.  Gar- 
ner V.  Hall,  122  Ala  221,  25  S  187; 
Hall  V.  Sims,  106  Ala  661,  17  S  634; 
Wear  v.  Jacksonville,  etc.,  R.  Co..  24 
111.  593;  Freeman  v.  Matlock,  67  Ind. 
99;  Hays  v.  Branham,  36  Ind.  219; 
Burlington,  etc.,  R.  Co.  v.  Boestler,  16 
Iowa  0&6;  Memphis,  etc.,  R.  Co.  v. 
Thompson,  24  Kan.  170;  Portage 
County  V.  Wisconsin  Cent.  R.  Co.,  121 
Mass.  460;  Missouri  Pac,  R.  Co.  v. 
Tygard,  84  Mo.  263,  64  AmR  97; 
North  Missouri  R.  Co.  v.  Miller,  31 
Mo.  19;  Armstrong  v.  Karshner,  47 
Oh.  St  276,  24  NE  897;  Toledo,  etc., 
R.  Co.  V.  Hinsdale,  46  Oh.  St  666,  16 
NE  666;  Mansfield,  etc.,  R.  Co.  v. 
Brown.  26  Ob.  St  223;  People's 
Freight  R.  Co.  v.  Bench,  2  Walk. 
(Pa)  478;  Paducah,  etc.,  R.  Co.  v. 
Parks,  86  Tenn.  554.  8  "SW  842;  Con- 
necticut, etc..  Rivers  R.  Co.  v.  Baxter, 
32  Vt  805 -Racine  County  Bank  v. 
Ayers,    12    Wis.    612.     And    see   other 


cases  infra  I  834. 

[c]  ProTUtoa  for  lioniu. — (l)  A 
provision  of  a  contract  of  subscrip- 
tion to  the  preferred  stock  of  a  cor- 
poration that  the  subscriber  shall  re- 
ceive as  a  bonus  a  certain  amount  of 
the  common  stock  does  not  render  his 
obligation  to  pay  'conditional,  but 
such  obligation  must  be  performed 
before  the  obligation  of  the  company 
to  comply  with  such  condition  arises. 
Sklllin  V.  Magnus,  162  Fed.  689.  (2) 
And  in  a  subscription  to  the  organiza- 
tion stock  of  a  corporation  a  stipula- 
tion or  agreement  that  for  every 
sharasf  stock  subscribed  for  the  sub- 
scriber Is  to  receive  bonds  to  an 
equal  amount  secured  by  mortgage 
on  the  plant,  which  can' only  be  ob- 
tained by  payment  of  the  capital 
stock,  particularly  where  the  sub- . 
scriber  has  become  a  director,  is  not 
a  condition  tn-ecedent,  and  the  stock 
subscription  stands  absolute,  al- 
though the  agreement  he  void.  Mor- 
row v.  Nashville  Iron,  etc.,  Co.,  87 
Tenn.  262,  10  SW  495,  10  AmSR  668, 
3  LRA  37.  ,  ' 

td]  Provision  for  aajfloyxuint  of 
•UMozlher^ — (1)  Where  a  contract  of 
subscription  provides  that  the  sub- 
scriber shall  be  given  a  position  In 
the  company,  and  that  on  failure  to 
comply  therewith  the  subscription 
shall  be  null  and  void,  such  stipula- 
tion for  employment  contemplates 
that  the  subscriber  will  become  a 
stockholder  before  he  will  be  em- 
ployed, and  compliance  by  the  corpo- 
ration with  the  condition  is  not  to  be 
regarded  as  a  condition  precedent  to 
his  becoming  a  member  of  the  cor- 
poration and  liable  on  his  subscrip- 
tion. Stunt  V.  Newark  Weldless 
Tube,  etc.,  Co.,  22  Oh.  Clr.  Ct.  210,  12 
Oh.  Clr.  Dec.  170.  (2)  But  a  etlpula- 
latlon  for  the  employment  of  the  sub- 
scriber or  his  appointment  as  an 
agent  of  the  corporation  may  be  made 
a  condition  precedent  to  any  liability 
on  the  subscription  contract.  Com- 
monwealth Bonding,  etc,  Ins.  Co.  v. 
Meeks,  (Tex.  CTv.  A.)  187  SW  681; 
infra  {834. 

[el  Faymeiit  la  property*— Where 
a  subscription  to  corporate  stock  list 
specified  that  it  was  conditional,  and 
the  company's  organizer  gave  the 
subscriber  a  written  statement  to 
that  effect  it  was  held  conditional  on 
company's  acceptance  of  land  in  pay- 
ment Natwlck  V.  Terwilliger,  24 
Wyo.  263,  157  P  696,  160  P  338. 

Provisions  constraed  as  oondttiMM 
precedent  see  cases  infra  {  834. 

37.  Paducah,  etc..  R.  Co.  v.  Parka; 
86  Tenn.  654,  8  SW  842.  To  same 
effect  Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  389,  406;  Cham- 
berlain V.  Palnesvllle,  etc.,  R.  Co.,  16 
Oh.  St  225,  244;  Morrow  v.  Nashville 
Iron,  etc.,  Co.,  87  Tenn.  262,  278,  10 
SW  495,  10  AmSR  658,  8  LiRA  37. 

[a]  The  oonrts  lean  strongly  to- 
warfl  holding  stipnlations  to  be  spe- 
cial terms,  rather  than  conditions 
precedent.  While  the  validity  of  con- 
ditional subscriptions  Is  too  firmly 
established  to  be  now  questioned,  the 
courts  do  not  favor  them,  and  they 
will  not  hold  a  stipulation  to  be  a 
condition  precedent  unless  the  inten- 
tion to  make  it  so  is  clear.  This  Is 
proper,  for.  If  a  subscriber  desires  to 
make  his  liability  dependent  upon  the 
performance  of  stipulations  by  the 
corporation,  it  is  very  easy  for  him 
to  do  so  in  express  terms.  Paducah 
etc.,  R.  Cte.  V.  Parks,  86  Tenn.  654,  & 
SW   842. 

38.  Morrow  V.  Nashville  Iron,  etc.. 
C!o.,  87  Tenn.  262,  280,  10  SW  495.  10 
AmSR  668.  3  LRA  87  [quot  Morawitc 
Corp.  S  39].  And  see  to  same  effect 
Lane  v.  Brainerd,  30  Conn.  566;  Stunt 
V.   Newark  Weldless  Tubfit  etc^COy 
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sarily  involves  the  expenditure  or  application  of 
the  money  to  be  received  by  it  in  pajrment  of  the 
subscription.* 

OoBstrnction  by  parties.  A  construction  placed 
upon  a  contract  of  subscription  by  the  parties  treat- 
ing it  as  a  conditional  subscription  will  generally 
be  binding  on  them.^ 

[$  833]  2.  Conditions  Prescribed  by  Charter  or 
Qo7emin£  Statute.  Conditions  prescribed  by  the 
legislature  must  be  noticed  by  the  subscribers;  they 
are  conclusively  presumed  to  contract  with  refer- 
ence to  such  conditions;  and  such  conditions  read 
themselves  into  the  contract  of  subscription.*^ 
When  therefore  a  condition  is  imposed  by  charter 
or  statute,  and  a  time  is  fixed  for  its  fulfillment, 
it  must  be  fulfilled  within  that  time  or  the  sub- 


22  Oh.  Clr.  Ct  120.  12  Oh.  Cir^Dec. 
170.  ■*• 

[a]  7or  uxtanjUM,  where  defendant 
sucNscrlbed  a'>  paper,  by  the'  terms  of 
which  he  agreed  "to  take"  the  num- 
ber of  shares  in  a  certain  railroad 
company  set  opposite  to  his  name  and 
appended  to  hfa  slgrnature  were  the 
words,  "To  be  expended  between  the 
Connecticut  river  and  the  east  line  of 
the  state,"  but  he  accepted  the  office 
of  director,  and  acted  as  such,  it  was 
held  that  in  view  of  this  fact  the 
words  appended  to  his  ^lei)ature  must 
be  construed  as  intended  by  him,  not 
as  a  condition  'precedent,  upon  the 
performance  of  which  he  would  be- 
come a  stockholder,  but  merely  as  a 
direction  that  the  amount  he  was  to 
pay  should  be  expended  east  of  tlie 
river.  Lane  v.  Brainerd,  30  Conn. 
665. 

99.  Ga. — Johnson  v.  Georeia,  etc., 
R.  Co,.  81  Ga.  725,  8  SB  631. 

Ky. — ^Henderson,  etc.,  R.  Co.  v.  Lea- 
veil.  16  B  Mon.  3B8;  McMillan  v. 
Maysville,  etc.,  R.  Co.,  15  B.  Mon.  218, 
233,  61  AmD  181. 

Me. — Belfast,  eta,  R.  Co.  v.  Brooks, 
60  Me.  568. 

Minn. — Red  Winp  Hotel  Co.  v. 
Priedrich,  26  Minn.  112,  1  NW  827. 

Mo. — North  Missouri  R.  Co.  v. 
Winkler,  29  Mo.  318:  McGinnis  v. 
Kortkamp,  24  Mo.  A.  378. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc.,  Co.,  87  Tenn.  262,  10  SW  496,  10 
AmSR  668,  3  LRA  37% 

See  also  Lane  v.  Brainerd,  30  Conn. 
666  (where  to  defendant's  signature 
to  a  subscription  for  stock  in  a  rail- 
road company  were  appended  the 
words  "  To  be  expended  between  the 
Connecticut  river  and  the  east  line  of 
the  state");  Connecticut,  etc..  Rivers 
R.  Co.  V.  Bailey,  24  Vt.  465,  47B,  68 
AmD  181  (where  an  action  on  a  sub- 
scription for  stock  in  a  railroad  com- 
pany was  defended  on  the  ground 
that  no  evidence  was  Introduced  to 
show  that  a  certain  sum  of  money 
had  been  expended  in  the  construc- 
tion of  the  road  as  required  by  the 
act  of  incorporation,  and  the  court 
said  that  "it  would  be  exceedingly 
Inconsistent  to  say  that  the  corpora- 
tion must  expend  that  sum  in  the 
construction  of  their  road,  and  at 
the  same  time  deny  them  the  right 
and  power  of  collecting  their  sub- 
scriptions for  that  purpose"). 

30.  Hastings  Industrial  (To.  v. 
Copeland,  114  Ark.  415,  169  SW  1185. 
See  also  supra  §  798. 

31.  U.  S. — Supreme  Council  R.  A. 
V.  Green,  237  U.  S.  631,  35  SCt  724,  69 
L.  ed.  1089,  LRA1916A  774;  Harrison 
V.  Remington  Paper  Co.,  140  Fed.  386, 
72  (XA  406,  8  LRANS  964,  6  AnnCas 
314  rcertiorari  den  199  U.  S.  607,  26 
SCt  747,  60  L.  ed.  331]. 

Ark. — Witter  v.  Mississippi,  etc.,  R. 
Co..  20  Ark.  463. 

Flau — Kirksey  v.  Florida,  etc., 
Plank  Road  Co.,  7  Fla.  23,  68  AmD 
426. 

Ga. — Memphis  Branch  R.  Co.  v.  Sul- 
livan. 67  Ga.  240. 

Ind. — ^Hoagland  v.  Cincinnati,  eta, 
R.  Cto.,  18  Ind.  462. 

Ky. — Oil  City  Land,  etc.,  Co.  v.  Por- 


ter,  99  Ky.   254,  36  ^W  643,  18  KyL 
161. 

Me. — Pike  V.  Bangor,  etc.,  R.  (3o., 
68  Me.  446;  Somerset,  etc.,  Co.  v. 
Gushing,  46  MJe.  524;  Penobscot  R.  Co. 
v.  White,  41  Me.  512,  66  AmD  267. 

Mass, — Troy,  etc.,  R.  Co.  v.  Newton, 
8  Gray  696;  Stoneham  Branch  R,/Co.' 
v.  GoUld.  2  Gray  277.  ' 

Mich. — Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  389. 

N.  T. — Small  v.  Herkimer  Mfg., 
etc.,  Co.,  2  N.  T.  330. 

Tex. — Commonwealth  Bonding,  etc., 
Ins.  Co.  v.  Meeks,  (Civ.  A.)  187  SW 
681,  686  [cit  Cyc]. 

Alta. — In  re  Retail  Merchants  As- 
soc, Ltd.,  7  Alta.  L.  822. 

And  see  supra  J  801. 

Crow  xeCermoaii 
Conditions  as  to  form  and  mode  of 

subscribing  see  supra  |  778. 
Fixing   of   amount   of   capital    stock 

and    number   of   shares   see    supra 

S  796. 
Payment  of  subscriptions  or  certain 

amount  thereof  see  supra  S  813  et 

seq. 
Subscription  of  full  amount  or  speci- 
fied   amount    of    capital    stock    see 

supra  S  809  et  seq. 

35.  Union  Hotel  Co.  v.  Hersee,  16 
Hun  371  [rev  on  other  grounds  79  N. 
T.  464,  35  AmR  636]. 

33>  Swartwout  v.  Mlchigran  Air 
Line  R.  Co.,  24  Mich.  389. 

34.  Btfeot  of  tUegal  or  InvaUd 
ooaditloa  see  Infra  {  836. 

36.  U.  8. — Putnam  v.  New  Albany, 
etc.,  R.  O).,  16  Wall.  390,  21  L.  ed. 
861  (which  impliedly  supports  the 
text  although  the  subscription'  was 
prior  to  Incorporation);  Rutland,  etc., 
R.  Co.  V.  Crocker,  21  F.  Cas.  No. 
12,176,   4   Blatchf.  179,   29  Vt.   540. 

Ala. — Gamer  v.  Hall,  122  Ala.  221, 
26  S  187  (note  given  for  subscrip- 
tion); Hall  V.  Sims,  106  Ala.  661,  17 
S  634. 

Ark. — Jacks  v.  Helena,  41  Ark.  213 
[app  dism  116  U.  S.  288,  6  SCt  39,  29 
L.  ed.   392] 

Fla. — Martin  v.  Pensacola,  eta,  R. 
Cto.,  8  Fla.  370,  73  AmD  713. 

Ga. — Brand  v.  Lawrenceville  Branch 
R.  Co.,   77  Ga.   606,  1   SB  255. 

III. — C?hase  V.  Sycamore,  etc.,  R. 
Co.,  38  III.  215;  Johnston  v.  Bwing 
Female  Univ.,  35  111.  618;  Wear  v. 
Jacksonville  eta,  R.  Co.,  24  111.  593; 
Wood  v.  Universal  Adding  Mach.  Co., 
166  111.  A.  346. 

Ind. — (Cravens  v.  Eagle  Ctotton 
Mills  Co.,  120  Ind.  6,  21  NB  981,  16 
AmSR  298;  Freen^an  v.  Matlock,  67 
Ind.  99;  Branham  v.  Record,  42  Ind. 
181;  Franklin  College  v.  Hurlburt,  28 
Ind.  344;  Parker  v.  Thomas,  28  Ind. 
277;  Parker  v.  Thomas,  19  Ind.  213, 
81  AmD  886;  Bvansville,  etc.,  R.  Co. 
V.  Dunn,  17  Ind.  60S;  Taylor  v. 
Fletcher,  15  Ind.  80;  Shearer  v. 
Bvansville,  etc.,  R.  (To.,  12  Ind.  452; 
Jewett  V.  Lawrenceburgh,  etc.,  R. 
Ck>.,  10  Ind.  539;  New  Albany,  etc., 
R.  Co.  V.  McCormlck,  10  Ind.  499,  71 
AmD  837;  Bvansville  R.  Co.  v. 
Shearer,  10  Ind.  244;  Fisher  v.  Bvans- 
ville, etc.,  R.  Co.,  7  Ind.  407;  Shick 
V.  Citizens'  Bnterprise  Co..  15  Ind.  A. 


scriber  is  discharged.**  Of  this  character  was  a 
provision  in  the  ehartet  of  a  railroad  company  re- 
quiring a  certain  amount  of  stock  per  mile  to  be 
subscribed  before  the  company  should  go  into 
operation.'* 

[$  834]  3.  Validity  of  Other  Conditions— «.  Sub- 
scriptions for  Stock  in  Existing  Corporation.  The 
validity  of  a  condition  precedent  prescribed  by 
agreement  of  the  parties  or  of  the  conditional  sub- 
scription** depends  upon  the  circumstances.  Where 
subscriptions  are  made  to  stock  of  an  existing  and 
oiganized  corporation,  they  may  be  made  upon  a 
ectndition  precedent,  and  both  the  condition  and 
the  subscriptions  will  be  valid  and  binding  accord- 
ing to  their  terms,  and  not  otherwise,**  unless  the 
condition  is  contrary  to  the  provisions  or  general 


329.  44  NB  48,  67  AmSR  230. 

Iowa. — Bohzln  y.  Gould  Balance 
Valve  Co.,  140  Iowa  744,  118  NW  40; 
Burlington,  etc.,  R.  Co.  v.  Boestler, 
15  Iowa  556. 

Kan. — Memphis,  etc.,  R.  C!o.  v. 
Thompson,  24  Kan.  170;  Hlnton  v. 
Morris  County  Co-op.  Soo,  21  Kan. 
663;  Topeka  Bridge  Co.  v.  CummlnKS, 
3  iCan.  55. 

Ky. — Henderson,  eta,  R.  Co.  v. 
Leavell,  16  B.  Mon.  368;  McMillan  v. 
Maysville,  etc.,  R.  Ck].,  16  B.  Mon. 
218,  61  AmD  181. 

Me. — ^Bucksport.  etc,  R.  Co.  v. 
Brewer,  67  Me;  296;  Belfast,  eta,  R. 
Co.  V.  Cottrell,  66  Me.  186;  Ticonic 
Water  Power,  etc.,  Co.  v.  Lang,  6Z 
Me.  480;  Penobscot,  eta,  R.  Co.  T. 
Dunn,  39  Me.  587. 

Md. — ^Webb  v.  Baltimore,  etc.,  R. 
Co.,  77  Md.  92,  26  A  113,  39  AmSR 
396;  Baltimore,  etc.,  R.  C^.  v.  Pum- 
phrey,  74  Md.  86,  21  A  559  (sub- 
scription by  county  to  the  stock  of 
a  railroad  company):  Taggart  v. 
Western  Maryland  R.  <}o.,  24  Md.  663, 
89  AmD  760. 

Mass. — Portage  Cteunty  v.  Wis- 
consin Cent.  R.  Co.,  121  Mass.  460; 
Central  Turnp.  Corp.  v.  Valentine, 
10  Pick.  142. 

Mich.— Foote  V.  Grelick,  166  Mich. 
636,  132  NW  478-  Sherrod  v.  Duffy, 
160  Mich.  488.  126  NW  366,  136  Am 
SR  451;  Reid  v.  Detroit  Ideal  Paint 
Co.,  132  Mich.  528.  94  NW  8. 

Miss. — Roberts  v.  Mobile,  etc.,  R. 
Co.,    32   Miss.    373. 

Mo. — Missouri  Pac.  R.  Co.  v.  Ty- 
gard,  84  Mo.  263,  64  AmR  97;  PaciOo 
R.  Co.  V.  Seely,  46  Mo.  212,  217,  100 
AmD  369  (dictum);  North  Missouri 
R.  C^.  V.  Miller,  31  Mo.  19. 

N.'  T. — Union  Hotel  (3o.  v.  Heraee, 

79  N.  Y.  454,  ^6  AmR  636. 

Oh. — ^Armstrong  v.  Karshner,  47 
Oh.  St.  276,  24  NK  897:  Toledo,  etc., 
R.  Co.  V.  Hinsdale,  46  Oh.  St.  556,  16 
NB  666;  Mansfield,  etc.,  R.  O^.  v. 
Brown,  26  Oh.  St.  223;  Ashtabula, 
etc.,  R.  Co.  V.  Smith,  15  Oh.  St.  828; 
Chamberlain  v.  Palnesville,  eta,  R. 
Co.,  15  Oh.  St.  226. 

•Or. — ^Portland,  etc.,  R.  Co.  v.  SplU- 
man,  23  Or.  587,  32  P  688. 

Pa. — McCarty  v.  Selinsgrove,  etc» 
R.  Co.,  87  Pa.  332;  I&nover  Junction, 
etc.,  R.  Co,  V.  Orubb,  82  Pa.  S6; 
Caley    v.    Philadelphia,    etc.,    R.    Co., 

80  Pa.  363;  Pittsburgh,  eta,  R.  Co. 
V.  Stewart,  41  Pa.  6 4;, Philadelphia, 
etc.,  R.  Co.  V.  Hickman,  28  Fa.  318: 
Quaker  CMty  Apartment  House  Co.  v. 
Kirk,  26  Pa.  Co.  404. 

Tenn. — Paducah,    etc^    R.     Co.    v. 
Parks,  86  Tenn.  564,  8  SW  848. 
V    Tex. — Commonwealth  Bonding, 

etc.,  Ins.  CX>.  V.  Meeks,  (Civ.  A.)  187 
SW  681. 

Vt.— Corey  v.  Morrill.  61  Vt  S98, 
17  A  840;  Montpelier.  etc.,  R.  C5o.  v. 
Langdon,  46  Vt.  284;  Connecticut, 
etc..  Rivers  R.  0>.  v.  Baxter,  32  Vt 
806. 

Wis. — ^Racine  CJounty  Bank  v. 
Ayers,  IS  Wis.  612. 

Wyo. — Natwlck  v.  TerwlUlger,  24 
Wyo.  263,  157  P  696,  160  P  838. 


For  later  omms,  Owvelopmenta  and  ohaarMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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intent  of  the  charter  or  general  law  under  which 
the  corporation  is  formed,  or  unless  it  is  contrary 
to  public  policy*  or  otherwise  in  violation  of  law  and 
illegal  for  that  reason."'^ 

Antbority  of  officer  or  agrat.    But  in  order  that 
a  conditional  subscription  may  be  binding  on  the 


corporation,  the  officer  or  agent  accepting  the  sub- 
scription must  have  had  authority  to  accept  such) a 
subscription,  or  it  must  have  been  subsequently 
ratified  by  the  corporation,  either  expressly  or 
impliedly." 
A  mvaicipal  corporation  may  make  a  conditional 


Ehig. — In  re  Richmond  HIU  Hotel 
Co..   L.    R.    2   Ch.    B27. 

Man. — In  re  Great  Northern  Assur. 
Co..  25  Man.  670,  25  DomLR  70S,  82 
WestLR    624,   9   WeBtWkly   240. 

Ont. — Bulllvant  v.  Manning,  41  U. 
C.  Q.  B.  B17. 

[a]  Jartlonlar  coadttlosa  sna- 
tauiad., — (1)  Thus  the  courts,  except 
In  New  York  (see  Infra  note  37), 
have  sustained  and  Klven  effect  to 
subscriptions  for  stock  in  a  railroad 
company    made    upon    the    condition 

{trecedent  that  the  road  should  be 
ocated  to  or  through  a  certain  point 
or  along  a  certain  route.  Jacks  v. 
Helena.  41  Ark.  213  [app  dlsm  116 
U.  S.  288,  6  set  39.  29  L.  ed.  392]; 
Martin  v.  Pensacola,  etc.,  R.  Ck>.,  8 
Pla.  870.  78  AmD  71 S;  Wear  v.  Jack- 
sonville, etc.,  R.  Co.,  24  111.  698; 
Branham  v.  Rfecord.  42  Ind.  181;  Hays 
V.  Branham,  36  Ind.  219-  Parker  v. 
Thomas,  28  Ind.  277;  Smith  v.  Alli- 
son. 23  Ind.  366;  Parker  v.  Thomas, 
19  Ind.  213,  81  AmD  386;  Bvansvllle, 
etc.,  R.  Co.  V.  Dunn,  17  Ind.  603; 
Hoore  V.  New  Albany,  etc.,  R.  Co., 
IS  Ind.  78;  Shearer  v.  Evansville, 
etc..  R.  Co.,  12  Ind.  462-  Jewett  *. 
Lawrenceburgh,  etC'R.  Co.,  10  Ind. 
639;  New  Albany,  etc.,  R.  Co.  v.  Mc- 
Cormlck  10  Ind.  499,  71  AmD  337; 
Evansville  R.  Co.  V.  Shearer,  10  Ind. 
244;  Berryman  v.  Cincinnati  Southern 
R.  Co.,  14  Bush  (Ky.)  766;  Hender- 
son, etc.,  R.  Co.  v.  Lea  veil,  IS  B. 
Mon.  (Ky.)  358;  McMillan  v.  Mays- 
Tllle,  etc,  R,  Co.,  16  B.  Mon.  (Ky.) 
218.  61  AmD  181;  Bucksport.  etc., 
R.  Co.  V.  Brewer,  67  Me.  296;  Balti- 
more, etc.,  R.  Co.  v;  Pumphrey,  74 
Md.  86,  21  A  569;  Taggart  v.  Western 
Maryland  R.  Co..  24  Md.  663,  89  AmD 
760-  Missouri  Pac.  R.  Co.  v.  Tygard, 
84  Mo.  263,  54  AmR  97;  Pacific  R. 
Co.  V.  Seely,  46  Mo.  212.  217,  100 
AmD  369(dictum);  Mansfield,  eta,  R. 
Co.  V.  Brown,  26  Oh.  St.  223;  Caley 
V.  Philadelphia,  etc..  R.  Co.,  80  Pa, 
363;  Miller  v.  Pittsburg,  etc.,  R.  Co.. 
40  Pa.  237,  80  AmD  570;  Woonsocket 
Union  R.  Co.  v.  Sherman,  8  R.  I. 
664;  C!arolina,  etc.,  R.  Co.  v.  Seigler, 
24  S.  C.  124;  Spartanburg,  etc.,  R. 
Co.  V.  De  Oraflenreid,  46  S.  C.  L. 
675,  78  AmD  476:  Connecticut,  etc.. 
Rivers. R.  Co.  v.  Baxter,  33  Vt.  806: 
Racine  County  Bank  v.  Ayers,  12 
Wis.  612.  And  see  Cumberland  Val- 
ley R.  Cd.  T.  Baab,  9  Watts  (Pa.) 
458.  36  AmD  132  (where  the  sub- 
scription was  not  for  stock,  but  to 
pay  money,  in  consideration  of  loca- 
tion of  the  road  at  a  particular 
place.  See  also  Railway  O).  v. 
Fisher.  39  Oh.  St.  330).  (2)  That  it 
should  be  both  located  and  actually 
constructed  or  completed  '  to  a  cer- 
tain point  or  along  a  certain  route 
(Garner  v.  Hall,  122  Ala.  221,  25  S 
187,  note  given  for  subscription; 
Hall  V.  Sims,  106  Ala.  661,  17  S  534; 
Freeman  v.  Matlock.  67  Ind.  99; 
Branham  v.  Record,  42  Ind.  181; 
Hays  V.  Branham,  86  Ind.  219;  Cedar 
Falls,  etc.,  R.  Co.  V.  Rich,  33  Iowa 
113;  Memphis,  etc.,  R.  Co.  v.  Thomp- 
son. 24  Kan.  170;  Webb  v.  Balti- 
more, etc.,  R.  Co..  77  Md.  92.  26  A 
113,  39  AmSR  398;  Portage  County 
V.  Wisconsin  Cent.  R.  Co.,  121  Mass. 
460;  S  to  well  v.  Stowell,  45  Mich. 
364.  8  NW  70;  Missouri  Pac.  R.  Co. 
V.  Tygard,  84  Mo.  263,  54  AmR  97; 
Leshner  v.  Karsbner,  47  Oh.  St.  302, 
24  NB  882;  Armstrong  v.  Karshner, 
47  Oh.  St.  276,  24  NB  897;  Toledo. 
etc.,  R.  Co.  v.  Hinsdale,  45  Oh.  St. 
656.  16  NB  666;  Mansfield,  etc.,  R. 
Co.  V.  Brown,  26  Oh.  St.  223; 
Paducah.  etc., '  R.  Co.  v.  Parks,  86 
Tenn.  564,  8  SW  842;  Henderson  v. 
San  Antonio,  etc.,  R.  Co.,  17  Tex. 
560,  67  AmD  676).  although  stipula- 
tions or  provisions  as  to  construc- 


tion are  ordinarily  not  construed  as 
conditions  preceoent  (see  supra  S 
832).  (3)  That  construction  work 
should  be  commenced  or  contracted 
for  within  a  certain  time  and  on 
certain  terms.  Wear  v.  Jackson- 
ville, etc..  R.  Co.,  24  HI.  693;  Taylor 
V.  Fletcher,  16  Ind.  80;  Burlington, 
etc.,  R.  Co.  V.  Boestler.  16  Iowa  665; 
Connecticut,  etc..  Rivers  R.  Co.  v. 
Baxter,  32  Vt.  805.  (4)  That  grading 
work  should  be  actually  done  on  the 
road.  People's  Freight  R.  Co.  v. 
Heneh,  2  Walk.  (Pa.)  478.  (6)  That 
a  depot  or  other  buildings  should  be 
established  or  constructed  at  a  cer- 
tain place  (Davenport,  etc.,  R.  Co.  v. 
O'Connor,  40  Iowa  477;  Davenport, 
etc.,  R.  Co.  V.  Rogers,  39  Iowa  298; 
Courtwright  v.  Strickler.  87  Iowa 
382;  Cedar  Falls,  etc.,  R.  Co.  v.  Rich, 
33  Iowa  US;  Missouri  Pac.  R.  Co.  v. 
Tygard,  84  Mo.  263.  64  AmR  97; 
North  Missouri  R.  Co.  v.  Miller,  31 
Mo.  19:  Racine  County  Bank  v. 
Ayers,  12  Wis.  612),  although  this  is 
not  ordinarily  construed  as  a  condi- 
tion precedent  (see  supra  {  832). 
(6)  That  a  bridge  should  be  built  at 
a  certain  point.  Cumberland  Valley 
R.  Co.  v.  Baab.  9  Watts  (Pa.)  468, 
36  AmD  132  (where,  however,  the 
subscription  was  to  a  fund  to  be 
donated  to '  the  company  and  not  a 
subsorlption  to  stock).  (7)  That  the 
subscription  should  be  payable  "when 
requisite  for  the  payment  of  the 
contractors  for  the  'construction  of 
the  road,  in  such  instalments  as  may 
be  called  and  required  by  the  presi- 
dent and  directors  of  said  company, 
from  time  to  time,'  the  amount 
to  be  expended"  in  a  certain  county 
upon  the  local  work  of  the  road. 
Roberts  v.  Mobile,  etc.,  R.  Co.,  32 
Miss.  373,  376.  (8)  That  certain 
rolling  stock  for  which  the  company 
had  contracted  should  be  delivered 
to  it  before  the  subscription  should 
become  payable.  Rutland,  etc.,  R. 
Co.  V.  Crocker.  21  F.  Cas,  No.  12,176, 
4  Blatchf.  179,  29  Vt  640.  (9) 
That  a  certain  sum  of  money  shall 
be  raised  for  a  certain  purpose,  as, 
for  example,  for  the  purpose  of  pur- 
chasing equipment  for  the  road. 
Chase  v.  Sycamore,  etc.,  R.  Co.,  88 
III.  216.  (10)  The  courts  have  also 
sustained,  expressly  or  impliedly:  A 
subscription  to  the  stock  of  a  turn- 
pike or  toll  road  company  condi- 
tional upon  the  location  of  its  road. 
Central  Tump.  (?o.  v.  Valentine,  10 
Pick.  (Mass.)  142.  And  see  Rhey  v. 
Bbensburg,  etc.,  Plank-Road  Co.,  27 
Pa,  261.  Contra  in  New  Tork  see 
Infra  note  37.  (11)  A  subscription 
on  condition  that  the  corporation 
should  accept  real  estate  in  full  pay- 
ment. Natwick  v.  Terwllllger,  24 
Wyo.  253,  157  P  696.  160  P  838.  (12) 
A  subscription  on  condition  that  the 
corporation  should  establish  a  loan 
agency  and  make  the  subscriber  its 
agent.  Commonwealth  Bonding,  etc., 
Ins.  Co.  v.  Meeks,  (Tex.  Civ.  A.)  187 
SW  681.  But  compare  supra  {  832 
note  26.  (13)  A  subscription  to 
the  stock  of  a  creamery  company  on 
the  condition  that  the  subscriber 
should  not  be  bound  unless  the 
creamery  -o  be  erected  on  the  land 
of  another  should  work  to  his  satis- 
faction. Sherrod  v.  Duffy,  160  Mich. 
488,  125  NW  366,  136  AmSR  461. 
(14)  A  subscription  to  the  stock  of 
a  manufacturing  company  on  condi- 
tion that  an  assignment  of  foreign 
patents  should  be  made  to  a  certain 
person  as  trustee.  Wood  v.  Uni- 
versal Adding  Mach.  Co.,  166  111.  A. 
346.  (15)  A  subscription  to  stock  of 
a  manufacturing  company  upon  a 
condition  that  a  contemplated  con- 
tract for  the  purchase  of  its  plant 
made  or   to   be   made   with   another 


corporation  should  be  ratified  by  the 
persons  holding  a  majority  of  the 
stock.  Cravens  v.  Bagle  Cotton 
Mills  Co.,  120  Ind.  6,  21  NB  981,  16 
AmSR  298.  (16)  A  subscription  to 
the  stock  of  an  educational  corpora- 
tion on  condition  that  a  building 
worth  a  certain  sum  should'  l>e 
erected  before  the  subscription 
should  be  payable.  Johnston  v.  Ew- 
ing  Female  Univ.,  86  111.  618. 

Condition  tliat  all  or  part  of  capital 
stock  shall  be  ■nbsorIb«d  see  supra 
{  809  et  seq. 

36.  Russell  V.  Alabama  Midland 
R.  Co.,  94  Oa.  610,  20  SB  350;  Ft. 
Eidward,  etc..  Plank  Road  Co.  v. 
Payne,  16  N.  T.  583;  Harriman  Nat. 
Bank  v.  Palmer,  93  Misc.  431,  158 
NTS  111:  Butternuts,  etc..  Tump.  Co. 
V.  North,  1  Hill  (N.  T.)  618;  Oaley' 
V.  Phlla4elphla,  etc.,  R.  Co.,  80  Pa. 
3«|,  868. 

37.  Ala. — ^Williams  v.  E^vans,  87 
Ala.    725,   6   S  702,   6   LRA   218. 

Ga — Russell  v.  Alabama  Midland 
R.  Co.,  94  Ga.  610,  20  SB  360  (to  the 
effect  that  a  condition  in  a  subscrip- 
tion to  the  shares  of  a  railway  com- 
pany, undertaking  to  settle  in  ad- 
vance the  length  of  time  the  cor- 
poration shall  remain  in  control  of 
its  road  and  the  manner  in  which  its 
business  shall  be  conducted,.  Is 
illegal). 

n!  Y.— Ft.  Edward,  etc.  Plank 
Road  CO.  V.  Payne,  16  N.  Y.  688; 
Butternuts,  etc..  Tump.  (>>.  v.  North, 
1  Hill  618. 

Tex. — San  Antonio  Irr.  Co.  v. 
Deutschmann,  102  Tex.  201,  106  SW 
486,  114  SW  il74  (condlUon  Of  stock 
subscription  that  subscriber  may 
have  as  much  time  as  he  finds 
necessary). 

Wis. — ■Racine  County  Bank  v. 
Ayers,   12   Wis.   612. 

[a]  fiiNKew  Tork«  contrary  to  the 
decisions  In  various  other  Jurisdic- 
tions referred  to  supra  note  86,  it 
was  held  that  the  early  act  for  the 
incorporation  of  plank  road  and  turn- 
pike companies  contemplated  abso- 
lute subscriptions  only,  and  further- 
more that  it  was  contrary  to  public 
policy  to  receive  subscriptions,  even 
after  Incorporation,  conditioned  that 
a  particular  location  of  the  proposed 
road   should    be   adopted,    since    im- 

g  roper  influences  might  thus  be 
rought  to  bear  upon  the  question 
of  location,  and,  therefore,  that  sub- 
scriptions to  the  stock  of  such  cor- 
porations upon  such  a  condition 
were  illegal  and  ,TOld,  as  being  both 
contrary  to  the  statute  anoT  con- 
trary to  public  policy.  Ft.  Edward, 
etc..  Plank  Road  Co.  v.  Payne,  16 
N.  Y.  583;  Butternuts,  etc..  Tump. 
Co.  V.   North,   1   Hill   518. 

38.  McMillan  v.  Maysvllle,  etc., 
R.  Co.,  16  B.  Mon.  (Ky.)  218,  61 
AmD  181;  North  Carolina  R.  Co.  v. 
Leach,  49  N.  C.  340:  Bedford  v. 
Bowser.  48  Pa.  29;  Pittsburgh,  etc., 
R.  Co.  V.  Stewart,  41  Pa.  64;  Hardin 
V.  Sweeney,  14  Wash.  129,  44  P  138; 
and   other   cases   Infra   this   note. 

Oral  condltioas  see  infra  {  837. 

Bnbscrlptloss  on  special  terms  see 
infra  I   854. 

[a]  The  directors  may  accept  con- 
ditional subscriptions  provided  they 
are  not  contraiy  to  the  charter  or 
general  law  and  are  not  fraudulent 
as  against  other  subscribers,  stock- 
holders, or  creditors,  but  not  other- 
wise. McMillan  v.  Maysvllle,  etc.,  R. 
Co.,  16  B.  Mon.  (Ky.)  218,  61  AmD 
181;  Bedford  R.  Co.  v.  Bowser,  48 
Pa.   29. 

[hj  The  act  of  tb»  prestdeat  of  a 
oorporatioB  in  accenting  conditional 
subscriptions  is  binding  on  the  com- 
pany where  he  has  general  authority 
to  receive  sthscriptions  and  it  is 
within  the  powers  of  the  corporation 
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snbscription  to  the  stock  of  a  railroad  eompany 
ilnder  a  grant  of  general  power  to  aubsoribe.*" 

[i  835]  b.  Subscriptions  Prior  to  Creation  or 
Organization  of  Corporation.  Conditional  subscrip- 
tions to  stock  made  prior  to  incorporation  and  ex- 
pressly or  impliedly  accepted  by  the  corporation 
when  formed,  when  not  made  as  a  step  required  by 
statute  in  the  formation  of  the  corporation  nor 
otherwise  contrary  to  the  charter  or  statute,  are 
sustained  like  any  other  conditional  contract,  and 
the  conditi'on  is  given  effect  as  between  the  corpo- 
ration and  the  subscriber,  where  there  is  no  fraud 
as  against  other  subscribers.*"  Ordinarily,  however, 
subscriptions  to  stock  made  prior  to  the  formation 
or  organization  of  a  corporation  do  not  stand  upon 
the  same  footing  as  subscriptions  to  the  stock  of  an 
existing  corporation,  but  they  are  generally  made' 
as  a  step  required  by  the  charter  or  statute  in  the 
creation  or  organization  of  the  corporation,  and  fre- 
quently in  order  to  comply  with  a  requirement  that 
all  or  a  certain  amount  of  the  authorized  capital 
stock  shall  be  subscribed  for  in  good  faith  before 
the  corporation  shall  acquire  a  de  jure  corporate, 
existence,  or  before  it  shall  commence  business  or 
enter  upon  the  exercise  of  corporate  powers,  the 
object  being  to  insure  a  capital  stock  and  payment 
thereof  for  the  protection  of  persons  who  may  deal 
with  the  corporation,  so  that  it  would  defeat  the 
purpose  and  intent  of  the  legislature  if  conditional 


subscriptions  were  permitted;^  and  therefore  the 
general  rule  is  that  such  subscriptions  cannot  be 
made  upon  a  condition  precedent,  btit  must  be  abso- 
lute and  unconditionaL^  The  effect  of  a  conditional 
subscription  in  violation  of  this  rule  is  considered 
in  another  section." 

Agreement  necessary.  It  is  necessary  of  course, 
in  order  that  a  particular  condition  may  be  held  to 
have  become  a  part  of  the  contract  of  subscription, 
that  the  parties  shall  have  so  intended  and  agreed.'** 

[i  836]  4.  Effect  of  Unauthorized  or  Inralid  Oon- 
ditions.  In  some  jurisdictions  it  is  held  that  where 
conditional  subscriptions  ^o  stock  are  made  prior  to 
incorporation,  when  the  opmmissioners  or  other 
agents  have  no  authority  to  accept  such  subscrip- 
tions, either  because  they  are  in  violation  of  the 
charter  or  statute,  or  because  they  are  contrary  to 
public  policy  or  fraudulent  as  against  other  sub- 
scribers or  creditors,  the  subscriptions  are  illegal 
and  void,  although  the  corporation  is  formed  and 
accepts  them;*"  .while  in  other  jurisdictions  it  is 
held  that  the  conditions  only  are  void  and  the 
subscriptions  are  ■valid  and  absolute.**  A  «5ondi- 
tional  subscription  made  after  the  formation  of 
the  corporation,  and  which  the  corporation  has 
no  power  under  the  charter  or  general  law  to  re- 
ceive, cannot  by  acceptance  become  a  binding  eon- 
tract  before  the  condition  is  performed;*''  but  such 
a  subscription  may  constitute  a  continuing  offer  to 


to  receive  such  Bubscrlptlons.  Mc- 
carty V.  Sellns^ove,  etc.,  R.  Co.,  87 
Pa.  333;  Pittsburgh,  etc,  R.  Co.  v. 
Stewart,   41  Pa,   6i. 

[c]  OommlnrioneM  appointed  to 
open  subscription  books  and  receive 
subscriptions  <1)  have  no  Implied 
authority  to  bind  the  corporation  by 
recelvlns  conditional  subscriptions, 
whether  the  subscriptions  are  re- 
ceived before  or  after-the  creation  of 
the  corporation.  North  Carolina  R, 
Co.  v.  Leach,  49  N.  C.  840;  Boyd  v. 
Peach  Bottom  R,  Co.,  90  Pa.  169: 
Caley  v,  Philadelphia,  etc.,  R.  Co,,  80 
Pa,  863;  Nlppenose  Mfg.  Co.  v. 
Btadon,  68  Pa.  266;  Bedford  R.  Co. 
V.  Bowser,  48  Pa.  29;  Plttsburfch. 
etc.,  R.  Co.  T.  Birgar,  34  Pa.  4S5; 
Bavin^on  v.  Pittsburgh,  etc..  R.  Co,, 
S4  Pa.  368;  Pittsburg,  etc,  R,  Co,  v. 
Woodrow,    3    Phila.    (Pa.)    271.      See 

fenerally  supra  {  829;  and  infra 
I  836,  837.  (2)  The  conditions, 
however,  may  be  ratified  by  the  cor- 
poration If  within  Its  powers,  al- 
though not  otherwise.  Bedford  R. 
Co,  v.  Bowser,  supra. 

39.  Jacks  v.  Helena,  41  Ark.  213 
(app  dlsm  115  U.  S.  288,  6  SCt  39.  29 


Ii.  ed.  3921.     See  generally  Railroads 
[83   Cyc   961. 
40.    U.    S. — ^Putnam    v.    New    Al 


bany.  etc,  R.  Co.,  16  Vrnlh  390,  21 
Li.  ed,   361. 

Ill, — Johnston  v.  Earing  Female 
Univ.,   3E   111.   618, 

Mass. — People's  Perry  Co.  v,  Balch, 
8  Gray  303, 

N.  Y.— Burrows  v.  Smith,  10  N.  T. 
660,  Seld.  115. 

Or. — Portland,  etc.,  R.  Co.  v.  Splll- 
man,  23  Or,  587,  32  P  688. 

Vt. — Montpelier,  etc.,  R.  Co.  v. 
lAngdon,  46  Vt.  284. 

Bng. — ^Bdwards  v.  Grand  Junction 
R.  Co,,  1  Myl.  &  C,  650,  18  EneCh 
650,  40  Reprint  625,  7  Sim.  33f,  8 
EniCh  337,  58  Reprint  867. 

See  also  Chamberlain  v.  Paines- 
vllle,  etc,  R.  Co.,  16  Oh.  St.  225 
(semble). 

[a]  OonOltioBal  »(rre«m«ata  with 
promoteis  before  crsatioii  of  oozpo- 
ratioa  nplield  wliare  the  future  cor- 
poration has  received  the  benefit. 
Edwards  v.  Grand  Junction  R.  Co., 
1  Myl.  &  C.  660.  13  EngCh  650,  40 
Reprint  526,  7  Sim.  337,  8  EngCh 
381   68   Reprint  867. 

41.    See   generally   supra   }t    164- 


166,   602  et  seq. 

48.  Putnam  v.  New  Albany,  etc, 
R.  Co.,  16  Wall,  (U,  S.)  890,  21  L, 
ed.  361;  General  Electric  Co,  v. 
Wlghtman.  3  App,  Dlv,  118,  39  NTS 
420;  Matter  of  Rochester,  etc,  R, 
Co,,  60  Hun  29,  Z  NTS  457;  Macedon, 
etc..  Plank  Road  Co.  v.  Snediker,  18 
Barb,  (N,  T,)  817;  Macedon,  etc. 
Plank  Road  Co,  v.  lispham.  18  Barb. 
(N.  T.)  312;  Troy,  etc.,  R,  Co.  v. 
Tibbits,  18  Barb.  (N.  T.)  297;  Boyd 
v.  Peach  Bottom  R.  Co.,  90  Pa.  169; 
McCarty  v.  Sellngrove,  etc.,  R.  Co., 
87  Pa.  332;  Caley  v.  Philadelphia, 
etc.,  R.  Co.,  80  Pa.  363;  Nlppenose 
Mfg.  Co.  V,  Stadon,  68  Pa,  266;  Bed- 
ford R,  Co,  v.  Bowser,  48  Pa,  29; 
Pittsburgh,  etc,  R.  Co.  v.  -  Stewart, 
41  Pa.  64:  Pittsburgh,  etc.,  R.  Co.  v. 
Biggar,  84  Pa.  466;  Bavlngton  v. 
Pittsburgh,  etc,  R.  Co.,  34  Pa,  «68; 
Pittsburg,  etc,  R.  Co.  v.  Woodrow, 
3   Phila,    (Pa.)    271, 

[a]  Vka  mle  did  not  tmHf,  how- 
ever, where  certain  indiviauala  sub- 
scribed to  the  stock  of  a  corporation 
to  the  full  amount  required  by  the 
statute  to  enable  it  to  incorporate, 
but  on  the  condition  that  if  a  certain 
city  in  its  corporate  capacity  should 
subscribe  the  required  amount  or 
upward,  the  city  should  accept  what 
each  of  such  subscribers  had  thus 
provisionally  subscribed  above  a  cer- 
tain amount  of  their  subscriptions, 
leaving  them  as  subscribers  for  the 
less  amount  only  and  where  the  city 
did  so  subscribe  for  and  take  over  the 
shares,  since  the  reason  of  the  rule 
had  no  application  in  such  a  case; 
and  therefore  it  was  held  that  such 
conditional  subscriptions  were  to  be 
given  effect  according  to  their  terms, 
and  could  not  be  held  to  be  absolute 
subscriptions  for  the  full  amount 
even  in  favor  of  creditors  of  the 
corporation  on  Its  insolvency,  Put- 
nam T.  New  Albany,  etc,  R.  Co,,  16 
Wall,  (U.  S.)  390,  21  L..  ed.  861. 

43.  See  Infra  S_836. 

44.  Smith  V.  Flatonla  First  Nat. 
Bank,  43  Tez.  Civ.  A.  496,  96  SW 
1111. 

[a]  Agreement  not  diowa<— Thus 
where  a  person  subscribing  to  the 
capital  of  a  proposed  corporation 
stated  to  the  person  to*  whom  the 
subscription  was  sent  that  he  under- 
stood that  the  latter  and  a  third 
person  were  chiefly  interested  in  the 


proiMsed  corporation.  It  was  held 
that  this  statement  did  not  amount  to 
making  the  subscription  conditional 
upon  the  third  person  being  specially 
interested  in  the  enterprise.  Smith 
V.  Flatonta  First  Nat.  BtLuk,  43  Tex. 
Civ.  A.   495,  95  SW  1111. 

48.  Ft  Edward,  etc..  Plank  Road 
Co.  V.  Payne,  15  N.  T.  683;  General, 
Electric  Co.  V.  Wightman,  3  App. 
Div.  118,  39  NTS  420;  Matter  of 
.Rochester,  etc.,  R.  Co.,  60  Hun  29, 
2  NTS  457;  Macedon,  etc..  Plank 
Road  Co.  v.  Snediker,  18  Barb.  (N. 
T.)  317;  Macedon,  etc,  Plank  Road 
Co.  V.  Liapham,  18  Barb.  (N.  T.)  312; 
Troy,  etc.,  R.  Co.  v.  Tibbits,  18  Barbi 
(N.  T.)  297;  Butternuts,  etc..  Tump. 
Co.  V.  North,  1  Hill  (N.  T.)  518. 

40.  Putnam  v.  New  Albany,  etc, 
R.  Co.,  16  Wall,  (U.  S.)  390,  21  L. 
ed.  861;  Boyd  v.  Peach  Bottom  R. 
Co.,  90  Pa.  169:  McCarty  v.  Selins- 
grove,  etc.,  R.  c5o.,  87  Pa.  332;  Miller 
V.  Hanover  Junction,  etc,  R.  Co.,  87 
Pa.  96,  80  AmR  349;  Caley  v.  Phila- 
delphia, etc,  R.  Co.,  80  Pa.  863,  367; 
Bedford  R.  Co.  v.  Bowser.  48  Pa. 
29;  Pittsburgh,  etc..  R.  Co.  v.  Biggar, 
34  Pa.  465;  Bavlngton  v.  Pittsburgh, 
etc,  R.  Co.,  84  Pa.  358;  Pittsburg, 
etc.,  R.  Co.  v.  Woodrow,  8  Phila 
(Pa.)  271. 

"Where  one  subscribes  to  the  stock 
of  a  public  corporation  prior  to  the 
procurement  of  its  charter,  such 
subscription  Is  to  be  regarded  as  ab- 
solute and  unqualified,  and  any  con- 
dition attached  thereto  is  void.  .  .  . 
The  reason  for  this  rule  is  obvious; 
the  commissioners,  who  are  .  ap- 
pointed to  receive  such  subscriptions, 
are  not  the  accredited  agents  of  the 
corporation,  for  it  Is  not  yet  In  being, 
but  are  rather  the  agents  of  the 
public,  acting  under  limited  and 
definite  powers,  which  every  one  is 
bound  to  know,  and  if  he  be  misled 
by  representations  which  such  agents 
have  no  right  to  make,  it  is  his  own 
folly.  Any  other  rule  would  lead 
to  the  procurement  from  the  Com- 
monwealth of  valuable  charters 
without  any  absolute  capita]  for 
their  support,  and  thus  give  rise  to 
a  system  of  speculation  and  fraud 
which  would '  be  intolerable."  Caley 
v.  Philadelphia,  etc.,  R.  (>>.,  supra 
(per  Gordon,  J.). 

417.  Ft.  E^dward,  etc.  Plank  Road 
Co.  V.  Payne,  16  N.  T.  688;  Armstrong 


For  later  eases,  developnwnta  aad  ttuagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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subscribe  which  will  become  binding  on  pdrfoim- 
anee  of  the  condition,  so  that,  where  it  is  not  with- 
drawn before  performance  of  the  condition,  payment 
cannot  afterward  be  resisted  on  the  ground  that 
the  company  had  no  authority  to  receive  conditional 
subscriptions."  . 

ImpoBsible  conditions  in  a  share  subscription, 
such  aa  a  condition  providing  for  a  forfeiture  of 
the  shares  upon  giving  notice  of  «ui  intention  to  for- 
feit them  at  or  before  a  date  which  is  prior  to  the 
date  of  the  subscription,  will  be  discharged  and  the 
rest  of  the  subscription  will  be  held  binding." 

[$  837]  5.  Oral  and  Secret  Oonditioiu.  Parol 
evidence  is  admissible  to  show  that  a  written  con- 
tract of  subscription  was  delivered  in  escrow  to 
be  delivered  to  the  corporation  only  on  performance 
of  a  condition,"  and  by  the  weight  of  authority, 
unless  there  is  an  estoppel,  it  may  be  shown  that  a 
subscription  absolute  on  its  face  was  delivered  to 
the  corftoration  or  its  agent  not  to  take  effect  as 
a  contract  except  upon  the  performance  of  an  oral 


condition."  A  different  question  is  presented,  how- 
ever, where  a  written  subscription  absolute  on  its 
face  was  intended  to  take  effect  as  a  contract,  and 
it  is  sought  to  add  to  or  to  vary  the  same  by  proving 
an  oral  agreement  or  secret  collateral  agreement,, 
making  it  conditional.  In  Pennsylvania  it  is  held 
with  some  qualification,  that  the  oral  coudition  may 
be  proved  and  will  be  g^ven  effect  as  against  the 
corporation,  where  no  rights  of  creditors  or  other 
stockholders  are  involved;"*  but  the  overwhelming 
weight  of  authority  excludes  proof  of  the  oral  con- 
dition in  such  a  case,  or  of  a  different  condition  from 
one  expressed  therein,  in  the  absence  of  fraud  or 
mistake,  not  only  because  of  the  principle  that  a 
written  contract  cannot  thus  be  added  to,  contra- 
dicted, or  varied  by  evidence  of  a  prior  or  con- 
temporaneous oral  agreement,  but  also  because  such 
conditions  are  in  the  nature  of  secret  agreements 
with  particular  subscribers  which  are  a  fraud  upon 
other  subscribers  and  sometimes  upon  the  public.^ 
Where  such  conditions  are  agreed  to  by  agents  of 


V.  Karshner.   it  Oh.   St.   27«,   84   NB 
897.         And    see    dictum    Roberts    V. 
Mobile,  etc.,  R.  Co.,  32  Miss. -373. 
48.     ArmBtrong  v.  Karsbner,  47  Oh. 
'  St.    276.    24    tfE   897. 

40.  Racine  County  Bank  v.  Ayers, 
12  Wis.  B12. 

50.  'See  Bvidence. 

51.  See  Evidence. 

6&  RInesmlth  v.  Peoples'  Freight 
R  Co.,  90  Pa.  262;  McCarty  v.  Selins- 
grrove,  etc.,  R.  Co.,  87  Pa.  332;  Miller 
V.  Hanover  Junction,  etc.,  R.  Co.,  87 
Pa.  96,  30  AmR  349;  Caley  v.  Phila- 
delphia, etc.,  R.  Co.,  80  Pa.  363,  370. 

•Vothlng  Is  better  settled  In  this 
state  than  that  not  only  can  the 
amblgTiltles  of  a  written  instrument 
be  explained  by  parol,  but  it  may,  In 
the  same  manner,  be  varied,  added 
to,  or  even  contradicted  where  it  la 
shown  that  but  for  the  oral  stipula- 
tions, made  at  the  time,  the  party 
affected  would  not  have  executed  it.*' 
Caley  v.  Philadelphia,  etc.,  R.  Co., 
supra; 

[a]  <)Dallfioatlos  of  mlau— (1)  But 
a  secret  partal  or  collateral  agreement 
made  with  one  subscriber  by  the 
officers  of  the  company  or  the  agent 
who  procures  the  subscription  can- 
not be  thus  shown,  aa  It  would 
operate  as  a  fraud  upon  the  other 
subscribers.  Harvey  v.  Weltzenkorn, 
232  Fa.  447,  81  A  447;  Philadelphia, 
etc.,  R.  Co.  V.  Conway,  177  Pa.  364, 
35  A  716;  Miller  v.  Hanover  Junction, 
etc.,  R.  Co.,  87  Pa,  9B,  30  AmR  849 
(where  it  Is  held  that  a  subscription 
to  joint  stock  is  not  only  an  under- 
taking with  the  company  but  with  all 
other  subscribers,  and  a  subscriber 
cannot  be  permitted  to  set  up  a 
secret  parol  arrangement  with  the 
agents  of  the  company  by  which  he 
may  be  released  from  his  subscrip- 
tion while  bis  fellow  subscribers 
continue  to  b«  bound);  Robinson  v. 
Pittsburg,  etc..  R.  Co..  32  Pa.  334,  72 
AmD  792;  Donaldson  v.  Rollman,  23 
Pa.  Dist.  802-  Raymond  v.  Stephens, 
41  Pa.  Co.  331.  (2)  And  a  person 
who  subscribes  to  the  stock  of  a 
corporation  cannot  successfully  de- 
fend against  a  suit  on  the  subscrip- 
tion by  averring  that  a  parol 
agreement  made  at  the  time  of  the 
subscription  was  violated  by  the 
company,  where  the  parol  agreement 
la  supported  only  by  his  own  testi- 
mony, and  Is  contradicted  by  the 
written  agreement  of  subscription 
and  by  the  testimony  of  the  agent 
of  the  company.  Philadelphia,  etc., 
R.  Co.  V.  Conway,  supra.  (3)  A  sub- 
scriber to  a  written  agreement  for 
stock  subscriptions  In  a  proposed 
corporation  cannot  escape  liability 
to  the  corporation  by  showing  that 
his  sobscnption  was  subject  to  a 
parol  condition,  without  also  show- 
ing that  all  the  subscribers  assented 
to  the  condition  as  to  his  particular 
subscription,  or  that  all  subscriptions 
were  subject  to  the  same  parol  con- 


dition. Jeannette  Bottle  Works  v. 
Schall,  13  Pa.  Super.  96.  (4)  In  Real 
Est.  "Trust  Co.  v.  Rlter-Conley  Mfg. 
Co.,  223  Pa.  360,  356,  72  A  695  [as 
expl  Harvey  v.  Weltbenkorn,  supra]. 
It  was  held  that  a  subscriber  to  the 
stock  of  a  corporation  could  set  up 
a  secret  parol  agreement  In  defense 
to  an  action  by  the  assignee  of  the 
company,  to  recover  the  amount  of 
the  stibscrlptlon,  only  because,  under 
the  terms  of  the  subscription  agree- 
ment. If  he  should  be  relieved  of 
liability,  all  the  other  subscribers 
would  also  be  released.        ^ 

B3.  U.  S. — Brpwers'  F.  Ins.  Co.  v. 
Clauson,  4  F.  Cas.  No.  1,861. 

Ala. — ^XefCerson  County  Sav.  Bank 
V.  Compton.  192  Ala.  16,  68  S  261, 
262  [cit  Cyclj  Smith  v.  Tallassee 
Branch  Cent.  Flank  Road  Co.,  30  Ala. 
660;  Rives  v.  Montgomery  South 
Plank-Road  Co.,  30  Ala.  92. 

Ark. — Snodgrass  v.  Zander,  106 
Ark.  462,  154  SW  212;  Collins  v. 
Southern  Brick  Co.,  92  Ark.  504,  608, 
123  SW  652,  135  AmSR  197,  19  Ann 
Cas  882  [clt  Cyc];  Mississippi,  eta, 
R.  Co.  V.  Cross.  20  Ark.  443. 

Conn. — Rldgefleld.  etc.,  R.  Co.  v. 
Brush,  43  Conn.  86;  Fairfield  County 
Turnp.  Corp.  v.  Thorp,  13  Conn.  173. 

Fla. — Johnson  v.  Pensacola,  etc.,  R. 
Co.    9  Fla.  299. 

Qa. — Chattanooga,  etc.,  R.  Co.  v. 
Warthen,  98  Oa.  699,  25  SB  988. 

111.— Hlckllng  v.  Wilson,  104  111.  64; 
Corwlth  v.  Culver,  69  111.  502;  Foy  v. 
Blaokatone.  31  111.  538,  88  AmD  246; 
Dill  V.  Wabash  Valley  R.  Co.,  21  111. 
91;  Merrick  v.  Heat,  etc.,  Co.,  Ill  111. 
A.  163;  Stone  v.  Vandalla  Coal,  etc., 
Co.,  59  111.  A.  538;  Great  Western  Tel. 
Co.  V.  Halght,  49  111.  A.  633  (holding 
that  a  "stool  pigeon"  subscriber  can- 
not withdraw  his  subscription  under 
a  secret  agreement  with  the  agent 
of  the  corporation,  since  such  an  act 
would  be  a  fraud  upon  the  bona  fide 
subscribers). 

Ind.— Miller  v.  Wild  Cat  Gravel 
Road  Co.,  52  Ind.  51 ;  Cincinnati,  etc., 
R.  C5o.  V.  Fearce,  28  Ind.  502;  Brown- 
lee  v.  Ohio,  etc.,  R.  Co.,  18  Ind.  68; 
Thomburgh  v.  Newcastle,  etc.,  R. 
Co.,  14  Ind.  499;  Carlisle  v.  Bvans- 
vllle,  etc.,  R.  Co.,  18  Ind.  477:  Eak- 
right  v.  Logansport,  etc.,  R.  Co.,  13 
Ind.  404;  New  Albany,  etc.,  R.  Co. 
V.  Fields,  10  Ind.  187;  Clem  v.  New- 
castle, etc.,  R.  Co.,  9  Ind.  488.  68 
AmD  653;  Madison,  etc..  Plank  Road 
Co.  v.  Stevens,  6  Ind.  379. 

Iowa. — Gelpcke  v.  Blake,  19  Iowa 
263;  Jack  v.  Naber,  16  Iowa  460: 
Gelpcke  v.  Blake^  16  Iowa  387,  88 
AmD   418. 

Kan. — Topeka  Mfg.  C!o.  v.  Hale,  89 
Kan.  23.  17  P  601. 

Ky. — Bullock  v.  Falmouth,  etc., 
Tumr.  Road  Co.,  85  Ky.  184,  8  SW 
129,  8  KyL  835;  Wight  v.  Shelby  R. 
Co.,  16  B.  Mon.  4,  S8  AmD  622. 

Me. — Kennebec,  etc.,  R.  Co.  v. 
Waters,  34  Me.  869. 


Md. — Batle  v.  Calvert  (College  Edu- 
cational Soc,  47  Md.  117;  Scarlett  v. 
Baltimore  City  Academy  of  Music,  46 
Md.  132. 

Minn. — ^Masonic  Temple  Assoc,  v. 
Channell,  43  Minn.  353,  45  NW  716; 
Minneapolis  Threshing  Mach.  Co.  v. 
Davis,  40  Minn.  110,  41  NW  1028,  12 
AmSR  701.  3  LRA  796. 

Miss. — Thlgpen  v.  Mississippi  Cent. 
R.  Co.,   32  Miss.  347. 

Mo. — La  Grange,  eta,  .Plank  Road 
Co.  V.  Mays,  29  Mo.  64. 

N.  H. — Flscataqna  Ferry  <30.  ▼. 
Jones,  39  N.  H.  491. 

N.  J. — Braddock  v.  Philadelphia, 
etc.,  R.  Co.,  46  N.  J.  Li.  868. 

N.  M.— Miller  V.  Preston,  4  N.  M. 
314,  17  P  565. 

N.  T. — Lyell  Ave.  Lumber  Co.  v. 
Lighthouse,  137  App.  Dlv.  422,  121 
NTS  802;  Phoenix  Warehousing  Co.  v. 
Badger,  6  Hun  293  [afC  67  N.  T.  894]; 
George  Irish  Paper  Corp.  v.  White,  91 
Misc.  261,  154  NTS  778:  Meyer  v. 
Blair,  19  AbbNCas  214,  1  HowPrNS 
299  [afl  40  Hun  631  mem  (rev  on 
other  grounds  109  N.  T.  600,  17  NB 
228,  4  AmSR  600)1;  White  Hall,  etc., 
R.  Co.  V.  Myers,  16  AbbPrNS  34. 

N.  C. — Boushall  v.  Myatt.  167  M.  C. 
328,  83  SB  362;  Marshall  Fdy.  Co.  v. 
Kllilan,  99  N.  C.  601,  6  SB  680,  6 
AmSR  539;  North  Carolina  R.  Co.  V 
Leach,  49  N.  C.  840;  State  Bank  v. 
Llttlejohn,  18  N.  C  563. 

S.  C. — Oirollna.  eta,  R.  Co.  v. 
Selgler,  24  S,  C.  124:  Greenville,  eta, 
R.  Co.  V.  Coleman,  39  S.  C.  L.  118. 

Tenn. — ^Anderson  v.  Middle,  eta, 
Tennessee  Cent.  R.  Co.,  91  Tenn.  44, 
54,  17  SW  803;  Cunningham  v.  Bdge- 
field,  etc.,  R.  Co.,  2  Head  22;  £:ast 
Tennessee,  etc..  R.  Co,  v.  Gammon,  6 
Sneed  567;  Church  v.  Caldwell,  4 
Tenn.  Civ.  A.   80.   36    [olt  <3yo]. 

Tex.— Cope  v.  PItser,  (Civ.  A.)  166 
SW  447,  462  [clt  Cyc]. 

Vt — Connecticut,  etc.,  Co.  v. 
Bailey,  24  Vt.  466,  58  AmD  181; 
Blodgett  V.  Morrill,   20  Vt.   509. 

W.  Va. — Clarksburg  Bd.  of  Trade 
Land  Co.  v.  Davis,  86  SB  929. 

Wis. — Callanan  v.  Judd,  23  Wis. 
343;  Doiwnle  v.  White,  12  Wis.  176, 
78   AmD  731. 

Man. — Re  Great  Northern  Assur. 
Co.,  25  Man.  670,  25  DomLR  703.  82 
WestLR  624,  9  WestWkly  240. 

N.  S. — MIn.,  eta,  Co.  v.  Greener,  81 
N.   S.    189. 

Ont. — ^Farmers'  Bonk  v.  Blow,  18 
Ont  L.  630.  13  OntWR  1041;  Re 
Standard  F.  Ins.  Co..  7  Ont.  448  [app 
dls<h  12  Ont.  A.  486  (app  dlsm  12 
Can.  S.  C.  844)]  (payment  of  calls 
In  work);  Kingston  St.  R.  Ck>.  v. 
Foster,    44    U.    C.    Q.    B.    662. 

"The  general  rule  applicable  to 
contracts  generally  Is  applicable  also 
to  contracts  of  subscriptions  of  this 
character,  namely,  that  parol  evi- 
dence of  previous  or  contemporane- 
ous   negotiations,     stipulations,     or 
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the  corporation  appointed  to  solicit  stock  subscrip- 
tions, and  are  contrary  to  the  charter  or  governing 
statute,  the  courts  have  also  held  them  void  for  want 
of  power  in  such  agents  to  make  them.°^  And  of 
course  aside  from  the  rule  excluding  parol  evidence 
to  vary  a  written  contract  absolute  on  its  face,  a 
corporation-  is  not  bound  by  oral  conditions  agreed 
to  between  a  subscriber  and  one  who  solicits  the 
subscription  but  who  is  not  the  agent  of  the  cor- 
poration." 

Sabacriptions  for  collateral  porposeB  created  as 
valid  and  subscriber  held  unconditionally.  Sub- 
scriptions made  upon  an  agreement  that  they  shall 
stand  as  subscriptions  for  collateral  purposes 
merely,  such  as  a  subscription  to  make  up  a  de- 
ficiency necessary  to  be  filled  up  in  prder  to  the 
procuring  of  the  charter,"*  or  subscriptions  made  at 
the  request  of  an  agent  of  the  corporation  to  induce 
others  to  subscribe,"  but  made  on  a  promise  that 
the  subscriber  will  afterward  be  released,"  are 
treated  as  absolute  and  binding  subscriptions,  and 
the  unlawful  agreement  made  between  the  eorporar 
tion  and  the  subscriber  that  he  shall  not  be  held 
bound  thereby  is  discharged." 

Oontemporaneous  parol  declarations  or  promiaea 
of  officers  of  corporation  inadmissible  to  vary  con- 
tract of  subscription.  Upon  like  g^unds  parol 
declarations  or  promises  of  ofi&eers  of  a  company, 
made  on  public  occasions,  if  admissible  at  all  to 
invalidate  a  stock  subscription,  cannot  avail  a  sub- 
scriber who  does  not  show  that  such  declarations  or 
promises  amounted  to  fraud  on  the  part  of  the  com- 
pany, inducing  error  on  his  part  when  he  sub- 
scribed.*" 

Oollateral  agreemmts  between  sabscriber  and 
promoters  or  other  third  persons.  For  stronger 
reasons,  collateral  agreements  with  promoters  or 
other  third  persons,  whereby  the  subscriber  is  in- 
duced to  become  such,  as  an  agreement  to  take  his 
shares  off  his  hands,  will  not  afford  ground  of  re- 
leasing him  from  his  liability  as  a  shareholder," 
although  evidence  of  such  agreement  may  be  admis- 
sible in  an  action  for  assessments  for  the' purpose 
of  showing  fraud.** 


Parol  conditions  or  agreements  among  sab- 
scribers.  Nor  is  parol  evidence  of  agreements  with 
previous  subscribers  to  the  capital  stock,  made  at 
or  before  their  signing,  and  inconsistent  with  the 
written  terms  of  their  subscriptions,  admissible  in 
an  action  for  assessments.** 

Hay  be  enforced  against  promoters  or  other  third 
persons.  But  where  the  promoters  or  others  enter 
into  a' secret  or  collateral '  agreement  with  a  person 
to  induce  him  to  subs<^be,  it  may  be  valid  and 
enforceable  as  against  them,  although  invalid  as 
against  the  corporation.** 

Liability  of  corporation.  Furthermore  the  cor- 
poration may  be  liable  on  a  collateral  agreement 
with  a  subscriber  if  the  agreement  is  within  its 
power^  and  if  it  is  made  by  its  authorized  agent 
or  is  ratified  by  it  when  made  by  an  agent  without 
authority  but  on  its  behalf." 

Validity  of  conditions  as  affected  by  statnte  of 
frauds.  Where  the  attempt  is  made  to  avoid  the 
contract  of  subscription  under  the  statute  of  frauds, 
on  the  ground  that  it  is  based  upon  a  condition  not 
to  be  performed  within  one  year,  the  principle  will 
apply  which  takes  the  case  out  of  the  statute  where 
the  contract  is  capable  of  being  performed  within' 
one  year;  nor  will  the  subscriber  be  allowed  to  set 
up  this  defense  where  the  condition  has  been  per- 
formed, although  not  within  one  year." 

Borden  of  proof.  Of  course,  even  if  it  be  eon- 
ceded  that  a  subecription  contract  absolute  on  its 
face  may  be  shown  to  have  been  made  upon  a 
-condition  precedent,  the  subscriber  cannot  escape 
liability  on  this  ground  without  affirmatively  prov- 
ing the  condition,  and  such  proof  must  appear  from 
the  record  on  appeal  when  the  question, is. raised  in 
the  appellate  court." 

[$  838]  6.  Effect,  Oonstmction,  and  Performance 
of  Valid  Oonditiona'-a.  In  CkneraL  If  a  sub- 
scription is  upon  a  valid  condition  precedent,  the 
subscriber  does  not  acquire  aby  rights 'as  a  stock- 
holder, nor'  incur  any  liability  as  a  stockholder  or 
on  the  subscription  until  the  condition  is  performed 
or  fulfilled,**  unless  there  is  a  waiver  of  performance 


terms  of  a^eement,  Is  not  admissible 
to  vary  or  add  to  the  contract,  and 
under  this  general  rule  any  condition 
In  a  subscription  to  the  capital  stock 
of  a  corporation  must  be  Inserted  In 
the  contract  In  order  to  be  effectual." 
Clarksburg  Bd.  of  Trade  Land  Co.  v. 
Davis,   (W.  Va.)   88  SE  929.  930. 

64.  Thlgpen  v.  Mississippi  Cent.  R. 
Co..  32  Miss.  S47;  Wilson  v.  Ginty,  3 
Ont.  A.  1?4.' 

[a]  Bxeaptton  wImt*  p«»ol  r*pr*- 
■•atetloa*  or  •^racments  opentt*  mi 
fraud  upon  sataorlhar.— An  exception 
to  this  principle  Is  that  parol  repre- 
sentations and  agreenienta,  made  to 
Induce  a  person  to  svbscrlbe,  may 
operate  as  a  fraud  upon  him,  so  as 
to  enable  him  to  avoid  his  subscrip- 
tion, on  principle  discussed  In  an- 
other place.  Scarlett  v.  Baltimore 
City  Academy  of  Music,  46  Md.   132. 

5ft,  Blvlns  V.  Panhandle  Packing 
Co.,   (Tex.  Civ.  A.)   140  SW  623. 

se.  Mangrles  v.  Grand  Collier  Dock 
Co.,  10  Sim.  619,  16  EngCh  619,  69 
Heprlnt  716.  And  see  Preston  v. 
Grand  Collier  Dock  Co.,  2  R.  &  Can. 
Cas.  3S6. 

57.  Conn. — Litchfleld  Bank  v. 
Church.  29  Conn.  137.  ^ 

Mo. — Pickering  v.  Temi>Ieton,  2  Mo. 
A.   424. 

N.  H. — ^Whlte  Mountains  R.  Co,  v. 
Kastman,  34  N.  H,  124. 

Pa. — Harvey  v.  Weitienkorn,  232 
Pa.  447,  81  A  447. 

Vt. — Blodgett  V.  Morrill,  20  Vt.  609. 


Wis.— Downle  v.  White.  12  Wis. 
176,  78  AmD  731. 

Knir. — In  re  General  Provident  As- 
sur.  Co.,  L.  R.  9  Eq.  74;  Matter  of  St. 
Marylebone  Banking  Co..  8  De  G.  & 
Sm.  21.  64  Reprint  362. 

Ont. — Port  Whitby,  etc.,  R.  Co.  v. 
Jones,  31  U.  C.  Q.  B.  170. 

6&  White  Mountains  R.  Co.  ▼. 
Eastman,  34  N.  H.  124. 

69.  As  to  release  compare,  how- 
ever. Infra  5  898.  _    . 

ea  Ark.— Mississippi,  etc.,  R.  Co. 
V.  Cross,   20  Ark.   443. 

Fla. — Martin  v.  Pensacola,  etc.,  R. 
Co.,   8  Fla.   370,   73  AmD  713. 

Da. — Vlcksburg.  etc.,  R.  Co.  v.  Mc- 
Kean,  12  La.  Ann.  638. 

Tenn. — Cunningham  v.  Edgefield, 
etc.,  R.  Co..  2  Head  22. 

Tex. — Oough  Mill,  etc.,  Co.  v. 
Looney,   (Civ.  A.)    112  SW  782. 

Ont. — Farmers  Bank  v.  Blow.  18 
Ont.  L.  630,  13  OntWR  1041;  King- 
ston St.  R.  Co.  V.  Foster.  44  U.  C.  Q. 
B.  662. 

[a]  BipaeiaUj  wImt*  It  Is  sot 
■liowv  tliat  snoh  deolacattona  ia- 
ftnoioaa  the  ■nhscrlTiar  In  making  his 
subscription  is  this  true.  Smith  v. 
Tallassee  Branch  Cent.  Plonk  Road 
Co.,  30  Ala.  660. 

ei.  Stutz  v.  Handley,  41  Fed.  631 
[rev  on  other  grounds  139  U.  S.  417, 
11  set  630.  36  L.  ed.  2271;  Eichel- 
l>erger  v.  Mann,  116  Va.  774,  777,  80 
SE    696    [clt    Cyc];    Kingston    St.    R. 


Co.  V.  Foster,  44  U.  C.  Q.  B.  652 
(agreement  to  purchase  merchandise 
to   value  df   stock). 

As  to  oollatankl  afreammta  see 
infra  S    860. 

ea.  Danbury,  etc.,  R.  Co.  v.  Wilson, 
22  Conn.  436. 

03.  L,a  Grange,  etc..  Plank  Road  Co. 
v.  Mays,  29  Mo.  64;  White  Hall,  eta, 
R.  Co.  v.  Myers,  16  AbbPrNS  (N.  Y.) 
34. 

[a]  Vor  reaaons  Is  anmort  of  thla 
mla  consult  Marshall  Fdy.  Co.  v. 
Klllian,  99  K.  C.  601,  6  SE  680.  6 
AmSR  639:  Connecticut  etc..  Rivers 
R.  Co.  V.  Bailey.  24  Vt.  466.  68  AmD 
181. 

04.  See  infra  f  860. 
es.    See  Infra  i  869. 

ee.  Straughan  v.  Indianapolis,  etc., 
R.   Co..   38  Ind.   185. 

07.  Silvain  v.  Benson.  83  Wash. 
271.  146  P  176. 

ea.  U.  S. — Putnam  v.  New  Albany, 
etc.,  R.  Co.,  16  Wall.  890.  21  L.  ed. 
361;  Clark  v.  Hamilton,  217  Fed.  229, 
133  CCA  223;  Rutland,  etc,  R.-^,Co.  v. 
Crocker,  21  P.  Cas.  No.  12,176,  4 
Blatchf.  179.  29  Vt.  640. 

Ala.— Hall  v.  Sims,  106  Ala.  661, 
17  3  634;  Carlisle  v.  Cahawba,  etc.  R. 
Co.,  4  Ala.  70. 

Ark. — McClelland  v.  Linton,  121 
Ark.  79,  180  SW  482;  Hastings  Indus- 
trial Co.  V.  Copeland,  114  Ark.  415, 
169  SW  1186;  Jacks  v.  Helena.  41 
Ark.  213  [app  dism  116  U.  S.  288,  6 
set  39,   29   L.  ed.   392]. 


For  later  cases,  davalopmsnta  and  oliaages  in  the  law  see  cumulative  Annotations,  sanM  title,  page  and  note  number. 
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or  estoppel,"*  and  the  burden  of  showing  a  per- 
formance, waiver,  or  estopprf  is  upon  the  corporation 
in  an  action  on  the  subscription.'"  But,  as  soon  as 
the  condition  is  substantially  performed  or  fulfilled 
according'  to  its  terms,  and  notice  thereof  is  given 


to  the  subscriber  when  this  is  neeessaiy,"  the  sub- 
scription becomes  binding  absolutely  and  the  sub- 
scriber acquires  the  r^hts  and  incurs  the  liabilities 
of  a  stockholder  and  is  liable  on  the  subscription.''^ 
The  fact  that  a  compaiiy  ia  a  corpoiatioii  de 


Cal. — California.  Suear  Mfs.  Co.  v. 
Sctaafer,  67  Cal.  396. 

Conn. — Webb  v.  Uoeller,  87  Conn. 
138,  87  A  277. 

F1&.— Martin  v.  Pensacola,  etc.,  R. 
Co.,  8  Fla.  370.  73  AmD  7I8. 

Ga. — Bailey  v.  Anderson,  142  Ga, 
11,  82  SE  290;  Branch  v.  Augrua'ta 
Oiaaa  Works,  95  Ga.  673,  23  SB  128; 
Brand  v.  LawrencevlUe  Branch  R. 
Co..  77  Ga.  606,  1  SE  256;  Midland 
City  Hotel  Co.  v.  Qltaon,  11  Ga.  A. 
82».  76  SB  600:  Allen  v.  Hastings 
Industrial  Co.,  2  Ga.  A.  291,  S8  SB 
804. 

_  111. — Chase  v.  Sycamore,  eta,  R. 
Co.,  S8  III.  215:  Thrasher  v.  Pike 
County  R.  Co.,  25  111.  393;  Wear  y. 
JacksonTllle,  etc..  R.  Co.,  21  111.  593; 
Croft  ▼.  Beecher.  186  HI.  A.  622; 
Wood  V.  Universal  Adding  Mach.  Co., 
168  IlL  A.  846:  Housely  v.  Feilchen- 
feld  Co.,  162  III.  A.  68;  Ottawa,  etc., 
R.  Co.  V.  Hall,  1  ni.  A.  612. 

Ind. — Cravens  v.  Elagle  Cotton 
Mills  Co.,  120  Ind.  6,  21  NB  981,  16 
AmSR  29«j  Freeman  v.  Matlock.  67 
Ind.  99;  Hays  v.  Branbam,  36  Ind. 
219;  Parker  v.  Thomas,  19  Ind.  218, 
81  AmD  885:  Junction  R.  Co.  v. 
Reeve,  16  Ind.  286;  Taylor  v. 
Fletcher.  16  Ind.  80;  Shearer  v. 
£^vansvllle,  etc.,  H.  Co.,  12  Ind.  462; 
Jewett  V.  Liawrenceburgh,  etc.,  R. 
Co.,  10  Ind.  639;  New  Albany,  etc., 
R.  Go.  V.  McCormlck,  10  Ind.  499,  71 
AmD  337;  E^vansviUe,  etc.,  K.  Co.  v. 
Shearer,  10  Ind.  244;  Brookvllle,  etc.. 
Tump.  Co.  v.  McCarty,  8  Ind.  892, 
65  AmD  768. 

Iowa. — Bobxln  v.  Gould  Balance 
Valve  Co.,  140  Iowa  744.  118  NW  40; 
Davenport,  etc.,  R.  Co.  v.  O'Connor, 
40  -Iowa  477;  Davenport,  etc.,  R.  Co. 
V.  Rogers,  39  Iowa  298;  Oourtwrlght 
V.  Strickler,  87  Iowa  382;  Burlington, 
etc.,  R.  Co.  V.  Boestler,  16  Iowa  566. 

Kan. — Memphis,  etc.,  R.  Co.  v. 
Thompson,  21  Kan.  170;  Hunt  v. 
Kansas,  etc..  Bridge  Co.,  11  Kan.  412. 

Ky. — Stone  v.  Montlcello  Constr. 
Co.,  135-  Ky.  659,  117  SW  369.  40 
LRANS  978,  21  AnnCas  640;  Lail  v. 
Mt.  Sterling  Coal  Road  Co.,  13  Bush 
32;  Henderson,  etc.,  R.  Co.  v.  Moss, 
2  Duv.  242;  McMillan  v.  Maysvllle, 
etc.,  R.  Co.,  16  B.  Mon.  218,  61  AmD 
181;  Frankfort,  etc.,  Turnp.  Co.  v. 
Churchill,  6  T.  B.  Mon.  427,  17  AmD 
159;  Hays  v.  Mackin,  4  Ky:  Op.  43. 

Me. — Bucksport,  etc.,  R.  Co.  v. 
Brewer,  67  Me.  296;  Belfast,  etc.,  R. 
Co.  V.  Cottreil,  66  Me.  186;  Tlconic 
Water  Power,  etc.,  Co.  v.  Lang,  63 
Me.  480;  Penobscot,  etc.,  R.  Co.  v. 
Dummer,  40  Me.  172,  63  AmD  664; 
Penobscot,  etc.,  R.  Co.  v.  Dunn,  39 
Me.   587. 

Md. — ^Webb  V,  Baltimore,  etc.,  R. 
Co.,  77  Md.  92,  26_A  113,  39  AmSR 
396;  Taggart  v.  Western  Maryland 
R.  Co.,    24   Md.   663,   89  AmD  760. 

Mass. — Randall  v.  Claflin,  194 
Mass.  -Seo,  80  NE  694;  Portage 
County  V.  Wisconsin  Cent.  R.  Co., 
121  Mass.  460;  Troy,  etc.,  R.  Co.  v. 
Newton,  8  Gray  696;  People's  Ferry 
Co.  v,  Balch^  8  Gray  303;  Cabot,  etc., 
Bridge  V.  Chapin,  6  Cush.  50;  Cen- 
tral Turnp.  Corp.  v.  Valentine,  10 
Pick.  142;  Salem  Mill  Dam  Corp.  v. 
Ropes,    6   Pick.    23. 

Mich. — Foots  v.  Greilick,  166  Mich. 
636,  182  NW  473;  Sherrod  v.  Duffy, 
160  Mich.  488,  126  NW  S6&,  136 
AmSR  461;  Brown  v.  Dibble,  65 
Mich.  620.  32  NW  656;  Swartwout  v. 
Michigan  Air  Line  R.  Co.,  24  Mich. 
389. 

Minn. — Bohn  Mfg.  Co.  v.  Lewis,  46 
Minn.   1«4,    47   NW   662. 

Miss. — Roberts  v.  Mobile,  eta,  R. 
Co.,   32  Miflfl.   873. 

Ho. — Metropolitan  Lead,  etc.,  Min. 
Co.  V.  Wel>ster,  193  Mo.  361,  92  SW 
79;  Helnershagen  v.  Taylor,  169  Mo. 
A.  12.  164  SW  886;  Sherman  v. 
Shaughnessy,  148  Mo.  A.  679,  129  SW 
245. 


Mont. — Canyon  Creek  EL,  etc.,  Co. 
V.  Allison,  S3  Mont.  604,  165  P  753. 

Nebr. — Fremont  Ferry,  etc.,  Co.  v. 
Fuhrman,  8  Nebr.  99;  Boehme  v. 
Omaha  Hotel  Co.,  6  Nebr.  80:  Bsta- 
brook  V.  Omaha  Hotel  Co.,  6  Nebr. 
76;  Livesey  v.  Oniaha  Hotel  Co.,  6 
Nebr.  60;  McCann  v.  American  Cent. 
Ins.  Co.,  4  Nebr.  266. 

N.  H. — Porter  v,  Raymond,  68  N. 
H.  519;  Monadnock  R,  Co.  v.  Felt,  62 
N.  H.  379. 

N.  Y. — Dorris  v.  Sweeney,  60  N.  T. 
463;  Burrows  v.  Smith,  10  N.  T. 
560,  Seld.  115;  Brewers'  F.  Ins.  Oo. 
V.  Burger,  10  Hun  66;  Buffalo,  etc., 
R.  Co.  V.  Pottle.  23  Barb.  21;  Mace- 
don,  etc..  Plank-road  Co.  v.  Lapham, 

18  Barb.  312:  Ft.  Edward,  eta.  Plank- 
road  Co.  V.  Payne,  17  Barb.  667  [rev 
on  other  grounds  16  N.  Y.  683]. 

Oh. — ^Armstrong  v.  Karshner,  47 
Oh.  St.  276,  24  NE  897;  Toledo, 
etc.,  R.  Co.  V.  Hinsdale,  46,  Oh, 
St.  556,  16  NE  665;  Railway  Co. 
V.  Fisher,  39  Oh.  St.  330;  Mansfield, 
etc..  R.  Co.  V.  Stout,  26  Oh.  St.  241; 
Mansfield,  etc.,  R.  Co.  v.  Brown,  26 
Oh.  St.  223;  Ashtabula,  etc.,  R.  Co. 
V.  Smith,  16  Oh.  St.  828;  Trott  v. 
Sarchett,  10  Ob.  St.  241;  Dayton,  etc., 
R.  Co.  V.  Hatch,  1  Dlsn.  84,  12  Oh. 
Dec.    (Reprint)    601. 

Okl. — Merchants',  etc.,  Ins.  Co,  ▼. 
Reeder,  52  Okl.  716,  163  P  111. 

Or. — Coos  Bay,  etc.,  R.,  eta,  Co.  v. 
Tflxon,  30  Or.  684,  48  P  360:  Coos 
Bay,  etc.,  R.  etc.,  Co.  v.  Nosier,  SO 
Or.  647,  48  P  861;  Portland,  eta,  R. 
Co.  V.  SpiUman,  28  Or.  687,  82  P 
688. 

Pa. — McCarty  v.  Selinsgrove,  eta, 
R.  Co.,  87  Pa.  332;  Hanover  Junction, 
etc.,  R.  Co.  v.  Qrubb,  82  Pa.  86: 
Bdinboro  Academy  v.  Robinson.  3"? 
Pa.  210,  78  AmD  421;  Philadelphia, 
etc.,  R.  Co.  V.  Hickman,  28  Pa.  318; 
People's  Freight  R.  Co.  v.  Hench,  2 
Walk.  478;  Hahn's  App.,  3  Pa.  Caa. 
10,  7  A  482;  Quaker  City  Apartment 
House  Co.  V.  Kirk,   26  Pa.  Co.  404. 

S.  C. — Charlotte,  etc.,  R.  Co.  v. 
Blakely,   34  S.  C.  L.  245. 

S.  D. — Seubert  v.  Scott,  39  .S.  D. 
278,  164  NW  75;  Johnson  v.  Schar,  9 
S.  D.  636,  70  NW  838.       - 

Tenn. — Heiskell  v.  Morris,  186 
Tenn.  238,  186  SW  99;  Nashville,  etc., 
R.  Co.  V.  Jones,  2  Coldw.  674. 

Tex. — ^Henderson  v.  San  Antonio, 
eta,  R.  Co.,  17  Tex.  560,  67  AmD 
675:  Commonwealth  Bonding,  etc., 
Ins.  Co.  V.  Meeks.  (Civ.  A.)  187  SW 
681;  Blvins  V.  Panhandle  Packing 
Co.,  (Civ.  A.)  140  SW  623. 

Vt — Connecticut,  etc..  Rivers  R. 
Co.  V.  Baxter,  32  Vt.  806. 

Va.— Echols  V.  Bristol,  90  Va.  166, 
17  SE  943;  Gait  v.  Swain,  9  Gratt. 
(60  Va.)   633.   60  AmD  311. 

W.  Va. — Martin  v.  Rothwell,  81  W. 
Va.  681,  96  SB  189;  Windsor  Hotel 
Co.  V.  Schank,  76  W.  Va.  1,  84  SB 
911. 

Wis. — ^Milwaukee,  etc.,  R.  Oo.  v. 
Field,   12  Wis.   340. 

Wyo. — Natwlck  v.  Terwtlllger,  24 
Wyo.   253,   167  P  696,   160  P  838. 

Bng. — ^Fox  V.  cnifton,  6  Bing.  776, 

19  ECL  847,  130  Reprint  1479;  Mat- 
ter of  Sunken  Vessels  Recovery  Co., 
Ltd.,  8  De  G.  &  J.  86,  60  BngCh  67. 
44  Reprint  1201;  Matter  of  Direct 
etc.,  R.  Co.,  3-  De  G.  &  Sm.  206,  64 
Reprint  446;  Pltohford  v.  Davis.  5  M. 
&  .W.  2,  151  Reprint  1-  Simpson  v. 
Heaton's  Steel,  eta,  (Jo.,  Ltd.,  19 
Wkly.  Rep.  614. 

Can. — Dominion  Textile  Co.  v.  An- 
gers, 41  Can.  S.  C.  186;  Re  Standard 
F.  Ins.  Co.,  12  Can.  S,  C.  641  [dism 
aw  12  Ont  A.  486  (aff  7  Ont.  148)]. 

Man. — ^In  re  Great  Northern  Assur. 
Co.,  26  Man.  670,  25  DomLR  703,  82 
WestLR  524,  9  WestWkly  240. 

N.  S. — In  re  Victor  Wood  Works, 
Ltd..    43   N.   S.   868. 

Ont. — Re  Lake  Ontario  Nav.  Co.,  20 


Ont.  L.  191,  15  OntWR  28;  In  re 
Publishers'  Syndicate,  3  Ont.  L.  662, 
I  OntWR  142,  22  ClanLTOccNotes  162; 
Re  Canadian  McVlcker  Engine  Co.,  13 
OntWR  916:  BuUivant  v.  Manning, 
41  D.  C.  Q.  B.  517;  Higgins  v. 
Whitby,   20   U.  C.   Q.  B.   296. 

[a]  Snch  snhscTlptloiis  are  not  to 
1>e  oonsiderad  In  determining  whetber 
■nffloie&t  Btook  has  hesa  sabBoribed 

(1)  to  entitle  the  corporation  to  or- 
ganize under  its  governing  statute 
and  articles  of  incorporation,  without 
proof  that  the  condition  has  been 
complied  with.  Oskaloosa  Agrl-  . 
cultural  Works  v.  Parkhurst,  54  Iowa  . 
367,  6  NW  647.     See  also  supra  i  165. 

(2)  Nor  are  they  considered  in  de- 
termining whether  there  has  been 
performance  of  an  express  or  implied 
condition  of  a  subscription  that  all,  or 
a  certain  amount,  of  the  capital  stock 
should  be  subscribed.  See  supra 
{  811. 

Cb]  Snbserlption  ooBtisffent  npo& 
iMppenlnf  of  event  whioh  never  00- 
ennvd. — ^A  subscription  to  corporate 
stock  which  was  by  its  terms  not  to 
become  payable  until  the  happening 
of  an  event  which  has  never  oc- 
curred Is  not  within  a  statute  rrovtd- 
ing  that  the  court  shall  compel  each 
stockholder  to  pay  the  amount  "due 
and  remaining  unpaid  on  the  shares 
of  stock  held  by  him,"  and  the  event 
never  having  happened  the  subscrip- 
tion is  not  binding.  Gilman  v.  Orosa, 
97  Wis.  224,  72  NW  885. 

ea.  See  infra  i  846. 

TO,  Cal. — Santa  Cms  R.  •  Oo.  r. 
Schwartz,  53  Cal.  106. 

<>>nn. — Ridgefield,  etc.,  R.  Co.  v. 
Reynolds,  46  Conn.  375. 

Ga. — Brand  v.  LawrencevlUe  Branch 
R.  Co.,  77  Ga.  506.  1  SB  266. 

111.— Peo.  V.  Holden,  82  111.  98; 
Chase  v.  Sycamore,  eta.  R.  Co.,  38 
111.  215. 

Me. — Buckport,  etc.,  R.  Co.  v.  Bnck, 
65  Me.  536. 

Mich. — Brown  v.  Dibble,  66  Mich. 
520,   32  NW  656. 

N.  H. — Monadnock  R.  Co.  v.  Felt, 
62  N.  H.   379. 

N.  Y. — Union  Hotel  Co.  v.  Hersee, 
15  Hun  371. 

Pa. — ^Phlladelpfala.  et&,  R.  Co.  t. 
Hickman,  28  Pa.  318. 

71.  ITotioe  of  parfomumo*  see  In- 
fra :  843. 

72.  Ala.— Hall  v.  Sims,  106  Ala. 
661,  17  S  634. 

Cal.^-Santa  (Truz  R.  Co.  V. 
Schwartz,  63  Cal.  106. 

Ga. — Cox  V.  Hardee,  185  Ga.  80,  86, 
68  SB  932  [oit  CycJ;  North,  etc.,  R. 
Oo.  V.  WInfree,  51  (3a.  318. 

111. — C!hase  V.  Sycamore,  etc.,  R. 
Co.,  88  111.  215;  Wear  v.  JacksonvllU, 
etc.,  R.  CO.,  24  HI.  698;  Banet  v. 
Alton,  Ota.,  R.  Co.,  IS  111.  504. 

Ind. — Craven  v.  Bagle  Cotton  Mills 
Co..  120  Ind.  6.  21  NE  981,  16  AmSR 
298;  Indianapolis,  etc.,  R.  Co.  v. 
Holmes,  101  Ind.  348;  Branham  v. 
Record,  42  Ind.  181;  Franklin  College 
v.  Hurlburt,  28  Ind.  341;  Parker  v. 
Thomas,  28  Ind.  277;  Junction  R.  Co. 
V.  Reeve,  16  Ind.  236;  Moore  v.  New 
Albany,  eta,  R.  Co.,  16  Ind.  78; 
Jewett  V.  Lawrenceburgh,  etc.,  R.  Co., 
10  Ind.  539;  New  Albany,  eta,  R.  Co. 
V.  McCormlck,  10  Ind.  499,  71  AmD 
837;  Evansvllle,  eta,  R.  Co.  v. 
Shearer,  10  Ind.  244. 

Iowa. — Merrill  v.  Gamble,  46  Iowa 
615;  Courtwrlght  v.  Strickler,^  37 
Iowa  382. 

Kan. — Topeka  Bridge  Co.  v.  Cum- 
mlngs,   3  Kan.   65. 

Ky. — Henderson,  etc..  R.  Co.  v. 
Leavell,  16  B.  Mon.  358;  McMillan  v. 
Maysvllle,  etc.,  R.  Co.,  15  B.  Mon. 
218,  61  AmD  181;  Ellzaville,  eta,  R. 
CJO.  V.  Carr,   1  Ky.  Op.  228. 

Me. — ^Penobscot,  etc.,  R.  Co.  v. 
Dunn,  39  Me.  587. 

Md. — ^Webb  V.  Baltimore^  etc.,  R. 
Co.,   77  Md.   92,  26  A  113.   89  AmSR 
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facto,  and  entitled  to  sue  as  raeh,  doesnot  entitle 
it  to  recover  a  Bubsoription  which  is  repudiated  by 
the  sabscriber  because  the  implied  conditions  of  his 
subscription,  such  as  the  required  subscription  of 
half  of  the  amount  of  the  authorized  capital  stock, 
were  not  complied  with  before  organization.'"      ' 

When  perfonnuice  ezcnsed.  Performance  of  a 
condition  is  excused  and  rendered  unnecessary  when 
it  is  prevented  by  the  fault  of  the  subscriber,'*  or 
if  it  is  waived  by  him,"  but  not  because  prevented 
or  delayed  by  unforeseen  difSculties.'* 

[$839]  b.  WithdrawaL  Of  course  a  subscriber 
may  withdraw  at  any  time  before  a  conditional 
offer  to  subscribe  is  accepted  according  to  its  terms, 
so  as  to  result  in  a  contract  binding  the  corpora- 
tion to  perform  the  condition;''  and  where  a  con- 
ditional subscription  is  not  binding  because  the 
corporation  has  no  power  to  accept-  it,  so  that  it 
constitutes  a  mere  continuing  offer  to  subscribe,  it 
may  be  withdrawn  before  performance  of  the  con- 
dition.'^ But  where  a  conditional  subscription  has 
become  a  binding  contract  under  which  the  corpora- 
tion is  bound  to  perform  the  condition  and  the  sub- 


scriber is  bound  to  pay  on  such  performance,  it  is 
something  more  than  a  mere  conditional  offer  to 
subscribe,  and  it  cannot  be  withdrawn  by  the  sub- 
scriber, but  is  binding  on  both  parties  from  the  time 
of  acceptance,  although  the  subscriber  cannot  be 
required  to  pay  until  the  condition  is  performed." 
Conditional  contracts  of  subscription  are,  however, 
like  other  contracts,"  subject  to  waiver,  caneell&- 
tion,  or  dissolution  by  mutual  consent  of  all  the 
parties  interested,  provided  there  is  no  fraud  as 
against  creditors  of  the  corporation  or  other  stock- 
holders;" and  subject  to  this  qualification  there- 
fore they  may  be  canceled  by  mutual  consent  of 
the  parties — the  subscriber  and  the  corporation.'* 

[$  840]  c.  Oonstmction  and  Performance — (1)  In 
CtoieraL  Although  it  has  sometimes  been  said 
that  conditions  precedent  in  contracts  of  subscrip- 
tion must  be  strictly  complied  with  in  order  to  hold 
the  subscriber  liable,"  the  true  rule  to  be  deduced 
from  the  cases  is  that  they  are  to  be  construed 
reasonably,  and  that  a  substantial  performance  ac- 
cording to  the  intention  of  the  parties  is  necessary 
and  sufficient.** 

Several  installments.     Where  a  subscription  is 


89(!;  Taggart  v.  Western  Maryland  R 
Co.,   24  Md.   668,   89   AmD  760. 

Mass. — Portage  County  v.  Wis- 
consin Cent.  R.  Co.,  121  Mass.  460; 
Central  Tump.  Corp.  v.  Valentine, 
10   Pick.   142. 

Mich.— Stowell  V.  Stowoll,  45  Mich. 
364,  8  NW  70;  Swartwout  v.  Michi- 
gan Air  Line  R.  Co.,  24  Mich.  389. 

Mo. — Mlsslourl  Pac.  R.  Co.  v.  Ty- 
gard,  84  Mo.  263,  54  AraR  97;  North 
Missouri  R.  Co.  v.  Miller,  81  Mo.  19; 
McOlnnls  v.  Kortkamp,  24  Mo.  A. 
378:  St  Charles  Mfg.  Co.  v.  Brltton, 
2  Mo.  A.  290. 

N.  T. — tTnion  Hotel  Co.  -v.  Hersee. 
79  N.  T.  464,  15  AmR  536;  Dorris  v. 
Sweeney,  60  N.  T.  463;  Burrows  v. 
Smith,  10  N.  T.  660;  Hamilton,  etc.. 
Plank  Road  Co.  v.  R:lce.  7  Barb.  167. 

Oh. — Armstrong  v.  Karshner,  47 
Oh.  St.  276,  24  NB  897:  Mansfield, 
etc.,  R.  Co.  V.  Stout,  26  Oh.  St.  241; 
Mansfield,  etc.,  R.  Co.  v.  Brown,  26 
Oh.  St.  228;  Ashtabula,~etc..  R.  Co.  v. 
Smith.  16  Oh.  St.  S28:  Chamberlain 
V.  PalnesvlUe,  etc.,  R.  Co.,  16  Oh.  St. 
226. 

Or. — Coos  Bay,  etc,  R.,  etc.,  Co.. v. 
Dlzon.  80  Or.  584,  48  F  860. 
,     Pa.— Cornell's  App.,  114  Pa.  188,  6 
A    268;    Pittsburgh,    etc.,    R.    Co.    v. 
Plummer,  37  Pa.  413. 

R.  I. — ^Woonsocket- Union  B.  Co.  v. 
Sherman,   8  R.  I.  '664. 

S.  C. — Spartansburg.  etc.,  R.  Oo.  v. 
De  araflenreld,  46  S.  C.  L.  676,  78 
AmD  476. 

Tenn. — Lowe  v.  Edgefield,  eta,  R. 
Co^  1  Head   659. 

Tex. — Jackson  v.  Stockbrldge,  19 
Tex.   394.    94   AmD   290. 

Vt. — Connecticut,  etc..  Rivers  R. 
Co.  V.  Baxter,  82  Vt.  805. 

Wyo. — 'Edwards  v.  Johnston,  28 
Wyo.  384,  152  P  278. 

Ont. — Farmers  Bank  v.  Blow,  18 
Ont.  L.  630,  13  OntWR  1041. 

[a]  OmnmI^  of  oonmratloii. — (1) 
This  must  be  especially  true  where 
the  subscription  is  made  after  the  or- 
ganization of  the  corporation  so  that 
there  Is  a  contracting  party  in  exist- 
ence capable  of  assenting  to  the  con- 
dition. Taggart  .  v.  Western  Mary- 
land R.  Co.,  24  Md.  563,  89  AmD  760 
(per  Bowie,  C.  J.).  (2)  And  it  may 
be  equally  true  where,  at  the  time 
when  the  subscription  la  made,  the 
corporation  has  not  so  far  advanced 
in  the  process  of  its  organization  as 
to  possess  capacity  to  accept  and  re- 
ceive it,  but  where  such  capacity  is 
subsequently  acquired,  and  it  there- 
after receives  the  suDscriptlon  and 
assents  to  the  condition.  Armstrong 
V.  Karshner,  47  Oh.  St.  276,  24  NB 
897.    And  see  Rutenbeck  v.  Hohn.  143 


Iowa  18,  121  NW  698,  186  AmSR 
731. 
tb]  A  mdkMilptlon  afrMmmt  by 
•miMrB  of  »  nynOioate  to  pnTohaae 
a  oorporatloa's  nalsmwd  stook,  which 
provided  that  it  should  not  become 
effective  until  signed  by  Ave  eighths 
of  the  outstanding  stock,  that  the 
subscribing  stock  should  be  trans- 
ferred to  a  committee,  and  that  a 
failure  of  any  subscriber  to  make 
the  transfer  should  not  release  the 
other  subscribers,  was  held  binding 
when  signed  by  the  specified  amount 
of  stock  irrespective  of  whether  s:uch 
stock  was  thereafter  validly  trans- 
ferred to  the  committee.  Wing  v. 
Smith,  178  App.  Div.  67,  169  NTS 
454. 

78.  Portland,  etc.,  R.  Co.  v.  Splll- 
man,  28  Or.  687,'  82  P  688.  To  same 
effect  Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  389. 

74.  Upton  V.  Hansbrough,  28  F. 
Cas.  No.  16,801.  See  generally  Con- 
tracts   it    721-723. 

VmUnml  of  mbsezlbar  see  infra 
i    846. 

75.  See  infra  j    846. 

78.  Jewett  V.  Lawrenceburgh,  etc., 
R.  Co.,  10  Ind.  589  (such  as  floods 
Interfering  with  railroad  construc- 
tion or  other  work). 

77.  Webb  V.  Baltimore,  etc,  R.  Co., 
77  Md.  92,  26  A  113,  39  AmSR  396; 
Taggart  v.  Western  Maryland  R.  Co., 
24  Md.  663,  89  AmD  760.  See  also 
Allen  V.  Hastings  Industrial  Co.,  2 
Go.  A.  291,  68  SB  604;  and  supra 
It  778,  788. 

78.  Armstrong  v.  Karshner,  47  Oh. 
St.  276.  24  NB  897;  supra  {  836. 

79.  Cravens  T.  Eagle  Cotton  Mills 
Co.,  120  Ind.  8,  Zltm  981,  16  AmSR 
298;  Hutchlns  v.  Smith,  46  Bart>.  (N. 
T.)  286;  Armstrong  v.  Karshner,  47 
Oh.  St.  276,  24  NB  897;  Mansfield, 
etc.,  R.  Co.  V.  Stout,  26  Oh.  St.  241. 
And  see  other  cases  supra  }|  788, 
838 

80.  See  Contracts  I   621. 

81.  Harvey  v.  Weitzenkom.  282  Pa. 
447.  81  A  447.     See  Infra  i  896. 

88.  Harvey  v.  Weitzenkom,  282  Pa. 
447,  81  A  447;  Natwick  v.  Terwllllger, 
24  Wyo.  268,  157  P  696,  160  P  888. 
See  infra  S  894. 

83.  Martin  v.  Pensacola,  etc,  R. 
Co.,  8  Fla.  870,  78  AmD  713;  Brown 
V.  Dibble,  66  Mich.  620.  32  NW  666; 
Toledo,  etc.,  R.  Co.  v.  Hinsdale,  46 
Oh.    St.   656,    15    NB   666. 

9t.  Ala.— Hall  v.  Sims,  106  Ala. 
661.  17  SW  684. 

111. — Paris,  etc.,  R.  Co.  v.  Hender- 
son, 89  III.  86;  Peo.  v.  Holden,  82 
111.  98;  Johnston  v.  Bwlng  Female 
Univ.,    35    111.    618;    Housely   v.    Feil- 


chenfeld  Co.,  162  111.  A.  68. 

Ind. — Freeman  v.  Matlock.  67  Ind. 
99;  Branham  v.  Record,  42  Ind.  181; 
Parker  v.  Thomas,   28  Ind.   277. 

Iowa. — Courtwrlght  v.  Strlckler,  87 
Iowa  882;  Cedar  E%lls,  etc,  R.  Co.  v. 
Rich,  33  Iowa  113;  Des  Moines  Val- 
ley R.  Co.  V.  Graff,  27  Iowa  99,  1 
AmR  266;  Burlington,  etc.,  R.  Co.  v. 
Boestler,    16   Iowa  666. 

Kan. — Memphis,  etc,  R.  Co.  v. 
Thompson,   24  Kan.   170. 

Mass. — Springfield  St.  R.  Co.  v. 
Sleeper.  121  Mass.  29';  People's  Ferry 
Co.  v.  Balch,  8  Gray  303. 

Mich. — Stowell  V.  BtowelL  46  JMlch. 
364,  8   NW  70. 

Mo. — Missouri  Pac.  R.  Oo.  v.  Ty- 
gard,  84  Mo.  268,  54  AmR  97. 

Nev. — Virginia,  etc.,  R.  Co.  v. 
Henry,   8  Nev.   166. 

N.  T. — Union  Hotel  Co.  v.  HersM. 
79  N.  Y.  454,  36  AmR  636. 

N.  C. — O'Neal  v.  King,  48  N.  C.  517. 

Pa. — Cornell's  App.,  114  Pa.  168,  6 
A  258. 

R.  I. — ^Woonsocket  Union  R.  Co.  V. 
Sherman,  8  R.  I.  664. 

Tenn. — Heiskell  v.  Morris.  186 
Tenn.  288.  186  SW  99. 

Tex. — Jackson  v.  Stookbrldge,  29 
Tex.  394,  94  AmD  280. 

"A  condition  to  a  subscription  for 
stock  in  a  public  or  private  corpora- 
tion, must  be  performed  before  a 
subscriber  can  be  compelled  to  paj 
his  subscription.  Reasonable  per- 
formance is  all  that  Is  requli^d." 
Hall  V.  Sims,  106  Ala.  661,  664.  17 
S  634. 

"There  must  be  a  fair  and  sub- 
stantial compliance  with  the  condi- 
tions of  the  contract,  and  this  is  all 
that  is  required."  Missouri  Pac  R. 
Co.  V.  Tygard,  84  Mo.  263,  268.  64 
AmR   97. 

[a]  ninstxa'ttoas^— (1)  Thus,  where 
a  suoscription  to  the  stock  of  a  cor- 
poration would  be  payable  if  a  build- 
ing worth  ten  thousand  dollars 
should  be  erected  within  eighteen 
months;  and  within  that  time  the 
walls  of  the  building  were  substan- 
tially finished,  the  stone  and  brick 
work  completed,  the  timbers,  joists, 
and  studding  set,  the  window  frames 
placed  in  position,  and  the  materials 
for  finishing  the  building  were  on  the 
ground.  It  was  held  that  the  sub- 
scription did  not  require  the  building 
to  be  "completed,"  and  that  the  same 
was  erected  within  its  terms,  and 
that  the  subscribers  were  therefore 
liable.  Johnston  v.  Bwlng  Female 
Univ.,  36  111.  618.  (2)  And  where  a 
note  given  for  a  subscription  to  stock 
in  a  railroad  company  provided  that 
the  amount  should  be  payable  "when- 
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by  its  terms  payable  in  instalhnente,  each  of  which' 
is  payable  npon  a  separate  condition,  the  right  to 
recover  each  installment  accmes  when  the  condi- 
tion  npon  which  it  is  payable  has  been  performed, 
and  is  not  lost  by  a  failure  to  perform  conditions 
npon  which  lialiility  to  pay  subsequent  installments 
depends." 

Bridsnce  of  perfonnance."  The  contract  of  snb- 
seription  may  of  course  require  particular  evidence 
of  the  performance  of  the  condition;  but  the  mere' 
fact  that  it  provides  that  an  order  of  the  board  of 
directors  or  a  specified  certificate  or  other  act  shall 
be  received  as  or 'be  evidence  of  performance  does 
not  exclude  other  evidence  of  the  fact."     Parol 


evidence  is  admissible  to  show  compliance  by  the 
corporation  with  the  condition.^ 

Decision  of  diiecton.  When  the  question  of  per- 
formance is  left  to  the  directors,  their  decision  as 
to  the  fact  of  performance  oannot  be  attacked  ex- 
cept on  the  ground  of  fraud.*"  > 

li  841]  (2)  TixuB  of  Ferfoniiaiioe.  Conditions 
precedent  must  be  performed  within  the  time,  if 
any,  prescribed  in  the  contract,  or  within  a  reason- 
able time  when  no  time  is  fixed,  or  the  subscriber 
will  be  discharged,"*  and  in  the  absence  of  waiver 
or  estoppel  a  subsequent  performance  will  not  re- 
vive the  subscription  or  impose  any  liability.**-  Of 
Course  performance  of   the  condition   after   comr 


ever  the  Board  of  Directors  .  .  . 
shall  decide  that  the  railroad  has 
been  flnlshed  to  a  rolnt  within  one 
mile  from  the  centre  of  the  city," 
publication  of  such  decision  In  one 
of  the  daily  papers  to  be  final  and 
conclusive  notice  to  the  subscriber, 
and  thereafter  the  directors  passed  a 
resolution  declaring:  that  the  road 
was  finished  to  a  point  within  one 
mile  "of  the  city,"  and  notice  of  such 
completion  was  published  as  stated 
in  the  resolution.  It  was  held  In  an 
action  on  such  note  that  plaintiff 
could  show  that  the  road  had  In  fact 
been  finished,  prior  to  the  publication 
of  the  notice,  to  a  point  within  one 
mile  "from  the  center"  of  the  city. 
Hall  V.  Sims,  106  Ala.  561,  17  S  534. 
[bl  Xnteiprvtation  of  particolaz 
oonalttoiui:  (l)  That  a  prescribed 
route  be  taken  or  location  adopted 
by  a.  railroad  company  see  Moore  v. 
>few  Albany,  etc.,  B.  Co.,  IB  Ind.  78; 
New  Albany,  etc.,  R.  Co.  v.  Mc- 
Cormack,  10  Ind.  409.  71  AmD  337: 
Detroit,  etc.,  R.  Co.  v.  Starnes,  38 
Mich.  698;  Woonsocket  Union  R.  Co. 
▼.  Sherman,  8  R.  I.  664  (condition 
that  the  road  be  "built  through  the 
village  of  F");  Spartansburg,  etc.,  R. 
Co.  T.  Ce  Graflenreid,  46  S.  C.  L.  676, 
78  AmD  476.  (2)  Where  a  sub- 
scription was  made  to  the  capital 
stock  of  a  railroad  company  upon 
condition  that  the  final  location  of 
the  road  should  be  upon  a  certain 
route,  the  permanent  location  of  the 
road  contemplated  by  the  contract 
was  held  to  be  the  adoption  by  the 
directors  of  the  route  mentioned. 
Smith  V.  Allison.  23  Ind.  366.  (3) 
It  Is  not  necessary,  in  order  to  con- 
stitute a  location  of  the  route  of  a 
railroad  for  the  purpose  of  fixing  the 
liability  of  subscribers  to  the  stock, 
that  the  route  shall  have  been  staked 
and  marked  on  the  ground  in  such 
a  manner  that  its  precise  line  can 
be  found  and  identilied,  but  location 
may  be  completed  by  resolutions  or 
acts  of  the  directors  manifesting  a 
corporate  determination  to  construct 
the  road  over  a  particular  route. 
Parker  v.  Thomas,  28  Ind.  277.  (4) 
As  to  when  a  condition  Is  compiled 
with  that  a  railroad  shall  pass 
through  the  corporate  limits  of  a 
certain  town  see  Chattanooga,  etc., 
R.  Co.  V.  Warthena,  98  Ga.  699.  Z5 
SE  988.  (6)  As  to  the  construction 
or  completion  of  the  road  or  works 
which  the  corporation  was  organized 
to  build  see  Johnson  v.  Georgia,  etc., 
R.  Co.,  81  Ga.  725.  8  SE  531;  Ogden 
V.  Klrby,  79  111.  656;  Burlington,  etc., 
R.  Co.  V.  Boestler,  IS  Iowa  555;  Webb 
V.  Baltimore,  etc.,  R.  Co.,  77  Md.  S2, 
2g  A  113.  39  AmSR  396;  Stowell  V. 
Stowell,  45  Mich.  364,  8  NW  70; 
Roberta  v.  Mobile,  etc.,  R.  Co.,  32 
Miss.  373:  Henderson  t.  San  Antonio, 
etc.,  K,  Co.,  17  Tex.  660,  67  AmD 
675:  Connecticut,  etc..  Rivers  R.  Co. 
V.  Baxter.  32  Vt.  806.  (6)  As  to 
establishment  of  depots  at  certain 
places  see  Davenport,  etc.,  R.  Co.  v. 
O'Connor,  40  Iowa  477;  Davenport, 
etc.,  R.  Co.  V.  Rogers,  39  Iowa  298; 
Courtwrlght  v.  Strlckler,  37  Iowa 
382;  North  Missouri  R,  Co.  v.  Miller, 
31  Mo.  IS:  Chamberlain  v.  Painest 
Tille,  etc..  R.  Co.,  15  Oh.  St.  226; 
Paducah,  etc.,  R.  Co.  v.  Parks,  86 
Tenn.  6I»4,  8  8W  842.  (7)  Where  a 
contract  for  subscription  to  a  rail- 


road Is  made  on  the  condition  that 
it  will  locate  Its  depot  within  a 
specified  distance  of  a  certain  point, 
such  as  a  courthouse,  and  nothing 
is  said  as  to  the  manner  of  measure- 
ment, the  distance  is  to  be  measured 
by  a  straight  line  and  not  by  the 
traveled  route.  Missouri  Pac.  R.  Co. 
V.  Tygard,  84  Mo.  268,  64  AmR  97. 
(8)  Conditions  precedent  generally 
in  railroad  shares  subscriptions  see 
Lane  v.  Brainerd,  80  Conn.  665;  John- 
son V.  Georgia,  etc.,  R.  Co.,  81  Ga. 
725,  8  SB  531;  Iowa  Northern  Cent. 
R.  Co.  V.  Bliobens,  41  Iowa  267;  Mc- 
Ginnls  V.  Kortkamp,  24  Mo.  A.  378; 
McGuinness  v.  Barnes,  23  Mo.  A. 
413. 

[c]  XstabllaUiv  hranob  of  haok 
ana  ■nhaaqaaiit  ahaaaoaiuent  thereof. 
— A  subscription  to  the  steck.  of  a 
bank  on  condition,  that  a  branch 
should  be  opened  at  a  certain  place 
was  held  to  h&ve  been  performed, 
so  as  to  render  the  subscriber  liable, 
where  a  branch  was  in  fact  opened 
at  such  place,  although  It  was  closed 
five  months  afterward  bex^ause,  after 
a  fair  trial,  sufficient  business  was 
not  offered  to  enable  it  to  be  carried 
on  except  at  a  loss.  Farmers  Bank 
v.  Blow,  18  Ont.  U  680,  13  OntWR 
W41. 

[d]  Condltton  to  V»  pearformed  to 
■ailsfactiOB  of  cnhscnber, — Where 
one  subscribed  for  stock  in  a  corpo- 
ration to  operate  a  creamery,  to  be 
erected  on  the  land  of  another,  on 
the  express  condition  that  he  should 
not  be  bound  to  pay  the  subscription 
unless  the  creamery  worked  to  his 
satisfaction,  and  executed  notes  for 
the  amount  of  the  subscription  on 
condition  that  they  should  be  void  if 
he  should  not  be  satisfied  with  the 
creamery,  he  was  held  not  liable  on 
the  notes  In  the  hands  of  another 
with  notice  where  he  expressed  his 
dissatisfaction  with  the  creamery, 
whether  ho  did  so  reasonably  and 
fairly  or  not.  Sherrod  v.  Duffy,  160 
Mich.  488,  126  NW  366,  136  AmSR 
461. 

[el  Constmotlon  of  an  viUler- 
wntlnf  letter  for  shares,  (1)  with 
the  ooncluslon  that  a  request  by  the 
promoters  to  the  underwriter  to  ap- 
ply for  the  shares  was  a  condition 
precedent  to  the  obligation  on  his 
part  to  sign  and  lodge  the  applica- 
tion for  the  shares  with  a  check  for 
the  deposit.  Re  Bultfonteln  Sun 
Diamond  Mine,  Ltd.,  76  L.  T.  Rep. 
N.  S.  669.  (2)  Construction  of  an 
underwriting  letter  for  sliares  con- 
taining an  agreement  with  the  ven- 
dor and  the  company,  with  the  con- 
clusion that  a  request  by  the  vendor 
to  the  underwriters  to  subscribe  for 
or  find  responsible  subscribers  was  a 
condition  precedent  to  their  being 
treated  as  shareholders.  In  re 
Harvey's  Oyster  Co.,  [1894]  2  Ch. 
474. 

OoadltloB  M  to  other  nhaozlptloBa 
see  supra  }  809  et  seq. 

85.  Coos  Bay,  etc.,  R„  etc.,  Co.  v. 
Dixon,  30  Or.  684,  48  P  360  (where 
a  subsidy  subscription  to  a  railroad 
company  provided  that  one  install- 
ment should  be  paid  when  the  first 
ten  miles  should  be  graded,  a  second, 
when  the  rails  should  be  laid 
thereon,  a  third  and  fourth,  respec- 
tively, when  the  second  ten  miles 
should  be  graded  and  when  the  rails 


should  be  laid  thereon,  andvthe  bal- 
ance when  the  road  should  be  fin- 
ished to  a  certain  point,  which  the 
company  stipulated  should  be  by  a 
specified  date,  and  it  was  held  that 
a  right  of  action  to  recover  the  first 
Installment  accrued  when  the  first 
ten  miles  was  graded,  and  was  not 
lost  by  a  subsequent  failure  'to  com- 
plete the  line  to  the  designated 
point  within  the  time  stipulated). 
Coos  Bay,  etc.,  R.,  etc,  Co.  v.  Nosier, 
30  Or.  547,  48  P  461. 


838. 


Bnrdea  of  proof  see  supra  t 

87,  Moore  v.  New  Albany,  etc.,  R. 
Co.,  15  Ind.  78  {holding  that  a 
stipulation  in  a  subscription  for 
stock,  by  which  an  order  of  the 
board  of  directors  of  the  oomi>any 
was  to  be  accepted  as  evidence  of  a 
required  location  having  been  made, 
did  not  preclude  other  evidence  of 
the  fact;  and  that  the  actual  con- 
struction of  the  road  was  the  best 
evidence  of  a  compliance  with  the 
condition). 

Proof  of  snliacrlptloii,  of  all  or  oer- 
t«ia  uuonnt  of  capital  stock  see 
supra  SS  809,  811. 

88.  St  Louis,  etc,  R.  Co.  v. 
Eaklns,  30  Iowa  279.  ' 

89,  Cass  v.  Pittsburg,  etc,  R.  Co., 
80  Pa.  31. 

Vetermlnattoa  ••  to  rahaoripttoa 
of  aU  or  oartala  amotmt  of  capital 
stock  see  Supra  9S  809,  811. 

90.  111. — Houseiy  v.  Fellchenfeld 
Co..  152  111.  A  68. . 

Ind. — Cravens  v.  Eagle  Cotton 
Mills  Co..  120  Ind.  6,  21  NB  981,  16 
AmSR  298;  Freeman  v.  Matlock,  67 
Ind.   99. 

Iowa. — Blake  v.  Brown,  80  Iowa 
277,  45  NW  761;  Burlington,  etc.,  R. 
Cp.  V.  Boestler,  15  Iowa  565. 

ETan. — Memphis,  etc.,  R.  Co.  v. 
Thompson,  24  Kan.  170. 

Me. — Tlconlc  Water  Power,  etc., 
Co.  V.  Lang,  63  Me.  480. 

Mich. — Stevens  v.  C:orbltt.  33  Mich. 
468.  „ 

Minn. — Carter,  etc..  Co.  v.  Hazzard, 
66  Minn.  432,  68  NW  74;  Bohn  Mfg. 
Co.  v.  Lewis,  46  Minn.  164,  47  NW 
652. 

N.  T. — Hutchins  v.  Smith,  46  Barb. 
235. 

N.  C— Elizabeth  City  Cotton  Mills 
V.  Dunstan,  121  N.  C.  12,  27  SE  1001, 
61  AmSR  654. 

Or. — Cteos  Bay,  etc^  R..  etc.,  Co.  v. 
Dixon,  30  Or.  684,  48  P  360;  Coos  Bay, 
etc..  R..  etc.,  Co.  v.  Nosier,  30  Or.  647, 
48  P  361. 

Wyo. — Natwick   v.   Terwllllger,    24 
Wyo.  263,  157  P  696,   160  P  338. 
'  Ont. — ^Patterson   v.   Turner,   3   Ont. 
L.  373,  1  OntWR  82.» 

[a]  B«t  ■nhstantial  ooinpHanoe  is 
sutncient.  Missouri  Pac  R.  Co.  v. 
Tygard,  84  Mo.  263,  64  AmR  97;  su- 
pra {  840. 

[bl  "Br"  •  oertala  a»  means 
not  later  than  such  day  and  includes 
the  whole  of  such  day.  Elisabeth 
City  Cotton  Mills  v.  Dunstan,  121  N. 
C.J12,  27  SE  1001,  61  AmSR  654. 

of  all  or  speolflca  part 


Sntaortetloa  of  all  or  speolfled  ' 
of  oapltu  stook  see  supra  {  809. 

Aa    to    separate   lastallaenta 
supra  !  840. 

91.  Blake  v.  Brown,  80  Iowa  277. 
46  NW  761;  Burlington,  etc.,  R.  Co. 
V.  Boestler,  16   Iowa  66t;  Memphis, 
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mencement  of  an  aeU(>n  on  the  sabscription  is  in- 
sufficient."' 

[$  842]  (3)  Who  May  Perform  Condition. 
When  a  conditional  subscription  to  stock  requires 
performance  of  the  condition  by  the  corporation, 
performance  by  a  grantee  or  an  assignee  of  the 
corporation  will  not,  as  a  rule,  render  the  subscriber 
liable.'^  This;  however,  depends  upon  the  nature 
and  terms  of  the  condition.^  And  where  a  corpora- 
tion, by  consolidation  or  otherwise,  legally  succeeds 
to  the  rights  of  another  corporation,  including 
subscriptions  to  its  capital  stock,  it  may  perform 
the  conditions  oif  such  subscriptions."* 

[$  843]  (^)  Ifotice.  Notice  of  performance  of 
conditions  "is  necessary  to  fix  the  liability  of  the 
subscriber  when  it  is  expressly  required  by  the 
subscription."  Furthermore,  contracts  of  subscrip- 
tion to  the  capital  stock  of  a  corporation  are  sub- 
ject to  the  general  rule  that  where  the  obligee  or 
payee,  by  the  terms  of  the  contract,"  has  the  right 
to  determine  the  time  of  the  payment  or  perform- 
ance, he  must  give  notice  of  the  time  to  the  payer 
or  obligor  before  an  action  can  be  maintained,  so 
that  a  corporation  must  g^ve  notice  of  the  perform- 
ance by  it  of  a  condition  precedent  in  a  contract 
of  subscription  unless  the  nature  of  the  contract 
or  the  circumstances  are  such  that  the  subscriber 
is  chai^eable  with  notice."  But  if  the  act  done  in 
performance  of  the  condition  is  in  itself  or  accord- 
ing to  the  terms  of  the  subscription  one  of  which 
the  subscriber  has,  or  id  chargeable  with,  notice,  no 
further  notice  of  performance  can  be  required.** 
And  even  when  notice  is  necessary,  an  agreement 


that  a  kind  of  notice  named  in  the  contract  shall 
be  sufficient  will  not  render  invalid  any  other  kind 
of  notice  which  is  in  itself  sufficient  in  point  of 
fact.**  It  has  also  been  held  that  where  the  first 
installment  of  a  subscription  for  stock  is  not  to 
become  due  until  performance  of  a  certain  condi- 
tion, a  call  for  the  first  installment  operates  as 
notice  to  subscribers  that  the  condition  has  been 
performed.* 

[$  844]  (5)  Province  of  Oonrt  and  Jnxy. 
Whether  a  condition  attached  to  a  subscription  to 
the  stock  of  a  corporation  has  been  performed 
should  be  decided  by  the  court;  and  not  left  to 
the  jury,  when  no  disputed  question  of  fact  is  in- 
volved.^ But  the  question  is  for  the  jury  when  it 
is  a  disputed  question  of  fact.' 

[$  845]  7.  Implied  Oonditioiis  Pieoedsnt.  Even 
when  subscriptions  to  stock  are  absolute  on  their 
face  certain  conditions  precedent  to  liability 
thereon  are  implied.  These  may  be  conditions 
precedent  to  liability  on  a  subscription  constitut- 
ing a  binding  contract  or  they  may  be  conditions 
precedent  to  the  formation  of  the  contract.  These 
have  all  been  considered  in  other  sections.* 

[$  846]  8.  Waiver  of  Conditions  and  EstoppeL 
As  in  the  case  of  any  other  contract  npon  a  condi- 
tion precedent,'  a  subscriber  to  the  capital  stock  of 
a- corporation  upon  a  condition  precedent  may  ex- 
pressly or  impliedly  waive  the  condition  or  be  es- 
topped by  his  conduct  from  setting  up  nonperform- 
ance thereof  to  escape  liability  .on  his  subscription 
or  as  a  stockholder,*  unless  the  condition  is  imposed 
by  charter  or  statute  as  an  absolute  condition  preee- 


etc,  R.  Co.  T.  Thompson,  £4  Kan. 
170;  Tlconlc  Water  Power,  etc.,  Co. 
y.  Langr,  63  Me.  480;  Bohn  Mfg.  Co. 
v.  Lewis,  46  Minn.  164,  47  NW  652. 
98.  McCann  v.  American  Cent. 
Ins.  Co.,  4  Nebr.  266. 

93.  Toledo,  etc..  R.  Co.  v.  Hins- 
dale, 45  Oh.  St.  556.  16  NB  665  (hold- 
ing that  a  subscription  to  the  stock 
of  a  railroad  company  payable  on 
the  order  jof  the  directors  In  Install- 
ments when  the  road  should  be  com- 
pleted    was     conditional,     and     the 

grantee  of  the  comrany  could  not, 
y  performing  the  conditions  prece- 
dent fix  the  liability  of  the  sub- 
scriber). 

94.  Cornell's  App.,  114  Pa.  153..  6 
A  268  (holding  that  where  subscrip- 
tions to  capital  stock  were  made  up- 
on condition  "that  the  same  was  not 
to  be  called  In  or  payable  until  the 
furnace  of  said  comrany  was  put  In 
blast  by  the  company,  and  that  the 
same  should  only  be  used  for  work- 
ing capital,"  and  the  furnace  was 
leased  to  another  person,  who  put  it 
in  blast,  this  was  a  performance  of 
the  condition). 

9B.  Mansfleld,  etc,  R.  Co.  v.  Stout, 
26  Oh.  St.  241. 

96.  Hall  T.  Sims,  106  Ala.  661,  17 
S  634. 

97.  Cox  V.  Hardee.  135  (}eu  80,  86, 
68  SB  932  [quot  Cyc];  Chase  v.  Syc- 
amore, etc.,  R.  Co.,  38  ni.  215  (condi- 
tion' that  a  certain  sum  should  be 
raised  for  a  certain  purpose);  Wear 
V.  Jacksonville,  etc.,  R.  Co.,  24  lU- 
693;  Spamgler  v.  Indiana,  etc.,  R.  Co., 
21  111.  276;  Banet  v.  Alton,  etc.,  R. 
Co..  13  111.  604.  See  also  Trott  v. 
Sarchett.  10  Oh.  St.  241. 

98.  Ga. — Cox  v.  Hardee,  135  Oa. 
80.  68  SB  932.  _ 

111. — Chase  v.  Sycamore,  etc.,  R. 
Co.,  38  111.  216. 

Ind. — New  Albany,  etc.,  R.  Co.  v. 
McCormlck,  10  Ind.  499,  71  AmD  837 
(holding  that  where  a  svibscrlber  to 
the  stock  of  a  railroad  company  on 
condition  that  the  road  be  located 
through  a  certain  small  and  compact- 
ly built  city  was  an  actual   resident 


of  such  city,  the  construction  and 
operation  of  the  road  for  a  consider- 
able period  (between  two  and  three 
years)  after  his  subscription  and  be- 
fore suit  upon  it  was  sufficient  no- 
tice to  him,  in  point  of  fact,  of  the 
location  of  the  road  through  said 
city). 

Iowa. — Nichols  V.  Burlington,  etc.. 
Plank  Road  Co.,  4  Greene  42  (general 
notice  to  stockholder  sufficient). 

S.  C. — Spartanburg,  etc.,  R.  Co.  v. 
Graffenreld,  46  S.  C.  L.  675,  78  AmD 
476  (construction  of  railroad  along  a 
route  prescribed  by  a  conditional 
subscription). 

[a]  Oenend  notle*  to  the  atook. 
holders  or  avlMMTnien  win  be  suffi- 
cient unless  a  more  particular  notice 
Is  expressly  required.  Nichols  v. 
Burlington,  etc..  Plank  Road  Co.,  4 
Greene  (Iowa)  42. 

99.  New  Albany,  etc..  R.  Co.  v. 
McCormlck.  10  Ind.  499,  71  AmD  337. 

1.  Cox  V.  Hardee,  136  Ga.  80,  6g 
SE  932;  Harlsem  Canal  Co.  v.  Selxas, 
2  N.  Y.  Super.  604  (In  both  of  which 
cases  the  condition  was  that  a  cer- 
tain amount  of  stock  should  be  sub- 
scribed; see  supra  ;  809). 

3.  Brand  v.  LAwrencevUle  Branch 
R.  Co.,  77  Ga.  606,  1  'SB  256  (holding 
that  the  question  whether  a  condi- 
tion attached  to  a  subscription  to 
the  stock  of  a  railroad  company  that 
a  contract  should  he  made  for  equip- 
ping aaA  Ironing  the  rdad  before  the 
subscriber  should  be  liable,  had  been 
performed,  should  have  been  decided 
by  the  court,  and  not  left  to  the  Jury, 
where  the  contract  which  was 
claimed  to  fulflll  the  condition  was 
in  writing,  and  no  matter  of  fact  was 
Involved). 

3.  Ga. — Brand  v.  Lawrencevllle 
Branch  R.  Co.,  77  Ga.   606,  1   SE  255. 

111. — Ogden  V.  Klrby,  79  111.  565 
(holding  that  the  question  when  a 
railroad  is  to  be  regarded  as  com- 
pleted and  in  operation  to  a  given 
point  Is  not  a  question  of  law,  but 
purely  one  of  fact  to  be  determined 
by  the  jury  from  the  evidence). 

Ind, — Jewett      v.      Lawrenceburgh, 


etc.,  R.  Co.,  10  Ind.  639. 

Iowa. — St.  Liouis,  etc.,  R.  Co.  v. 
Baklna,   80'  Iowa  279. 

Mich. — Toledo,  etc.,  R.  Co.  ▼.  Jobn- 
Bon,  49  Mich.  148,  13  NW  492. 

Tex. — Jackson  v.  Stockbrldge,  29 
Tex.  394,  94  AmD  290. 

4.  Omn  reftormoMii 

Creation  and  organization  of  corirara- 
tlon  see  supra  {  795. 

Fixing  amount  of  capital  stock  or 
number^  of  shares  see  supra  |  796. 

Issue  or  tender  of  certlflcate  of 
shares  see  supra  i  824  et  seq. 

On  increase  of  capital  stock  see  su- 
pra i  749. 

Payment  of  certain  amount  of  sub- 
scriptions see  supra  (   813   et  seq. 

Subscription  of  full  amount  or  si>ecf- 
fied  amount  of  capital  stock  see 
supra  I  809  et  seq. 

5.  See  generally  Contracts   }   764. 

6.  U.  S. — Graves  v.  Saline  County. 
161  U.  S.  369.  16  set  526.  40  L..  ed. 
732;  Allen  v.  Rhodes,  230  Fed.  821. 
144  CCA  463;  Converse  v.  Gamer 
Governor  Co..  174  Fed.  30,  98  CCA 
16;  Wyman  v.  Bowman,  127  Fed.  257. 
62  CCA  189;  Upton  v.  Hansbrough, 
28  F.  Cas.  No.  16,801,  3  Biss.  417. 

Cal. — Hughes  Mfg.,  etc.,  (5).  v.  Wil- 
cox. 13  Cal.  A.  22,  108  P  871. 

Conn. — Ridgefleld,  etc  R.  Co.  v. 
Reynolds,  46  Conn.  376;  Ijane  v. 
Bralnerd,  SO  Conn.  566. 

Ind. — Sllpher  v.  Barhart,  88  Ind. 
173-  Parks  v.  BvansvIUe,  etc,  R.  Co.. 
23  Ind.  567;  Bvansvllle,  etc,  R.  Co. 
v.  Dunn,  17  Ind.  603;  McAllister  v. 
Indianapolis,  etc,  R.  Co.,  16  Ind.  11; 
Q'Donald  v.  Bvansvllle,  etc,  R.  Co., 
14  Ind.  269;  Keller  v.  Johnson,  11 
Ind.  337,  71  AmD  366. 

Iowa. — Gofl  V.  Hawkeye  Pump,  etc, 
Co.,  62  Iowa  691,  18  NW  307;  Bur- 
lington, etc.,  R,  Co.  V.  Palmer,  42 
Iowa  222;  Dea  Moines  Valley  R.  Co. 
V.  Graff,  27  Iowa  99,  1  AmR  256;  Bur- 
lington, etc.,  R.  Co.  v.  Boestler,  15 
Iowa  656. 

Ky. — ^McConnaghy  v.  Honticello 
Constr.  Co.,  136  Ky.  667,  117  SW  J78: 
Stone  V.  Montlcello  Constr.  Co.,  136 
Ky.  659,  117  SW  369,  40  LRANS  978. 
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dent  to  the  ereation  of  the  coiiwratioii;^  and  as  a 
rule  there  is  such  a  waiver  or  estoppel  if  the  sub- 
scriber aets  in  a  manner  which  is  inconsistent  with 
an  intention  to  insist  on  performance  of  the  con- 
dition or  which  shows  a  willingness  to  be  bound 
withoot  such  performance,^  as '  where,  with  knowl- 
edge of  the  fact  that  the  condition  has  not  been 
performed,  ^e  pays  the  amount  of  the  subscription 
or  any  part  thereof,^  or  acts  as  a  stockholder  by 
partieipating  in  the  oig^anization  of  the  corporation, 


in  steekholders'  meetings,  in  the  conduct  of  its 
business,  or  otherwise.'"  And  there  is  a  waiver  .of 
a  condition  where  the  subscriber  enters  into  a  new 
agreement  with -the  corporation  which  modifies  such 
condition,  or  which,  although  the  condition  is  not 
expressly  referred  to,  is  inconsistent  with  its  per- 
formance,''  where  an  unconditional  note  is  given  in 
payment  of  a  conditional  subscription,*^  or  where 
one  who  has  made  a  conditional  subscription  payable 
in  land  delivers  an  absolute  deed  of  the  land  to  the 


21  AnnCas  640;  Henderson,  etc.,  R. 
Co.  V.  Moss,  2  Duv.  242;  Hall  v. 
Owensboro  Wagon  Co.,  IB  Kyi.  782; 
North  V.  Irwln  Turnp.  Road,  6  Ky. 
Op.  807. 

La. — ^Kzposltlon  R.,  etc.,  Co.  v. 
Canal  St.  Bxpositlon  R.  Co.,  42  La. 
Ann.  370.  7  S  627. 

Md. — Morgan  v.  Landstreet,  109 
Md.  558.  72  A  399,  ISO  AmSR  E31,  16 
AnnCas  1247. 

Mass. — Converse  v.  Hood,  149 
Mass.  471.  21  NB  878,  4  LRA  521; 
Hlrlck  V.  French,  2  Oray  420;  Central 
Tump.  Corp.  V.  Valentine,  10  Pick. 
142. 

Minn. — ^Walter  A.  Wood  Harvester 
Co.  V.  Jefferson.  71  Minn.  367,  74  NW 
149;  Masonic  Temple  Assoc,  v.  Chan- 
nel!,  43    Minn.   363,  45   NW  716. 

Nebr. — Macfarland  v.  Westslde 
Impr.  Co,  66  Nebr.  277,  76  NW  684. 

N.  H. — New  Hampshire  Cent,  R 
Co.  V.  Johnson.  SO  N.  H.  390,  64  AmD 
300. 

N.  T. — ^Unton  Hotel  Co.  ▼.  Hersee, 
79  N.  T.  464,  36  AmR  686;  LyeH  Ave. 
Lumber  Co.  v.  Lighthouse,  137  App. 
DlT.  422.  121  NTS  802;  Myers  v.  Stur- 
gls.  123  App.  Dlv.  470,  108  NW  528 
[aff  197  N.  T.  626  mem,  90  NB  1162 
meml;  Butchlns  v.  Smith,  46  Barb. 
236. 

N.  C. — ^Wilmington,  eta,  R.  Co.  v. 
Robesoil,  27  N.  C.   391. 

Oh. — Chamberlain  v.  PainesvUIe, 
etc.,  R.  Co.,  16  Oh.  Bt.  225;  Dayton, 
etc.,  R.  Co.  V.  Hatch,  1  Dlsn.  84,  12 
Oh.  Dec.  (Reprint)  601. 

Or. — ^Lee  v.  Imbrie.  13  Or.  610,  11 
P  270. 

Pa. — Cornell's  App.,  114  Pa.  163,  6 
A  258:  Hanover  Junction,  etc.,  R.  Co. 
V.  Grubb,  82  Pa.  36:  Baylngton  v. 
Pittsburgh,  etc.,  R.  Co..  34  Pa.  368; 
Mack's  App.,  7  A  481:  Burnap  Bldg., 
etc.,  Co.  V.  Ladd,  67  Pa.  Super.  164; 
Pittsburg,  etc,  R  Co.  v.  Froudflt,  2 
Plttsb.   86C 

Tenn. — Anderson  ▼.  Middle,  etc, 
Tennessee  Cent.  R.  Co..  91  Tenn.  44. 
17  a'W  80S;  Morrow  v.  Nashville  Iron, 
etc.  Co.,  87  Tenn.  262,  10  SW  496, 
10  AmSR  668.  3  LRA  37.. 

Tex. — Medlln  v.  Commonwealth 
Bonding,  etc,  Ins.  Co^  (Civ.  AJ  180 
SW  899:  Panhandle  Packing  Co.  v. 
Stringfellow,  (Civ.  A.)  180  SW  146. 

Vt. — Montpeller,  etc,  R.  Co.  v. 
Langdon,  46  Vt.  137. 

Va. — Wright  V.  Agelasto,  104  Va. 
159.  61  SB  191. 

Wash. — Cole  v.  Satsop  R.  Co.,  9 
Wash.  487,  37  P  700,  43  AmSR  868. 

Ont.— Re  Gramm  Motor  Truck  Co., 
IS  Ont.  L.  224,  9  OntWN  321,  26  Dom 
LR  657. 

[a]  A  minifolpaHty  may  waive 
conditions  Imposed  by-  it  in  a  sub- 
scription to  tne  stock  of  a  railroad 
company  where  it  was  empowered  to 
subscribe  either  with  or  without  con- 
ditions. Graves  v.  Saline  County, 
161  U.  S.  369,  16  SC»;  526,  40  L.  ed. 
732. 

[b]  A  commlmrioaer  appointed  to 
Teoanre  nbsortptloiia  to  stock  of  a 
railroad  company  under  a  statute  by 
reciting,  in  his  certlflcate  showing 
that  the  requisite  number  of  shares 
had  been  subscribed  to  entitle  the 
company  to  be  incorporated,  that  he 
had  personally  subscribed  for  a  num- 
ber of  shares,  is  estopped  to  deny 
that  his  svbscrlptlons  were  uncondi- 
tional. Bavlngton  v.  Pittsburgh,  etc., 
R.  Co..  34  Pa.  368. 

Psirf  omiaaoe  pmvented  by  f  anU  of 
nbaexllMr'see  supra  i  838. 

Watvar  or  •stoppal  as  to  coadltlaai 
As  to  creation  and  organization  of 
[14  c'  J.^-36] 


corporation  see  supra  {  796. 
As  to  payment  of  all  or  part  of  sub- 
scriptions see  supra  §  823. 
That  all  or  certain  amount  of  stock 

should   be  subscribed  see  supra  } 

812. 

7.   'see  supra  1}  809,  814,  823. 

&  U.  S. — Graves  v.  Saline  County, 
161  V.  S.  359,  16  set  526.  40  L.  ed. 
732  (waiver  by  municipality  of  con- 
dition of  subscription  to  stock  of 
railroad  company);  Wyman  v.  Bow- 
man. 127  Fed.  267,  62  CCA  189. 

Cal. — Hughes  Mfg.,  etc.,  Co.  v. 
Wilcox,   18   Cal.  A.,  22.   108   P  871. 

Conn. — Rldgefleld,  etc.,  R.  Co.  v. 
Reynolds,  46  Conn.  375;  Lane  /V. 
Brainerd.  30  Conn.  666. 

Ind. — Sllpher  v.  Earhart,  83  Ind. 
173;  Parks  v.  Bvansville.  etc^  R.  Co., 
23  Ind.  667;  BvansviUe,  etc.,  R.  Co.  v. 
Dunn,  17  Ind.  603;  McAllister  v.  In- 
dianapolis, etc.,  R.  Co.,  IS  Ind.  11; 
O'Donald  v.  Bvansvllle,  etc,  R.  Co., 
14  Ind.  259;  Keller  v.  Johnson,  11  Ind. 
337.   71  AmD  366. 

Iowa. — Burlington,  etc,  R.  <3o.  v. 
Boestler,  15  Iowa  655. 

Minn. — Walter  A.  Wood  Harvester 
Co.  v.  Jefferson,  71  Minn.  367.  74  NW 
149;  Duluth  Inv.  Co.  v.  Witt,  63 
Minn.  638,  66  NW  956. 

N.  H. — ^New  Hampshire  Cent.  R. 
Co.  V.  Johnson,  30  N.  H.  390,  64  AmD 
300. 

N.  T.— Hutchins  v..  Smith,  46  Barb. 
236. 

Oh. — C!hamberlaln  v.  Palnesville, 
etc,  R.  Co.,  16  Oh.  St  226;  Dayton, 
etc,  R.  Co.  v.  Hatch,  1  Dlsn.  84,  12 
Oh.  Dec  (Reprint)  501. 

Pa. — Cornell's  App.,  114  Pa.  153,  6 
A  268;  Mack's  App.,  l  A  481;  Burnap 
Bldg.,  etc,  Co.  V.  Ladd,  67  Pa.  Surer. 
164. 

Tex. — ^Medlln  v.  Commonwealth 
Bonding,  etc.,  Ins.  Co.,  (Civ.  AO  180 
SW  899:  Panhandle  Packing  Co.  v. 
Stringfellow.   (Civ.  A.)   180  SW  146. 

Vt. — ^Montpeller,  etc,  R.  Co.  v. 
Ijangdon,  46  Vt.  137. 

Ont. — ^Re  Gramm  Motor  Truck  Co., 
36  Ont.  L.  224,  9  OntWN  321.  36  Dom 
LR  657. 

See  also  supra  {  812. 

[a]  As  agaaat  oredltora  (1)  a  sub- 
scriber may  be  liable  notwithstand- 
ing nonperformance  of  a  condition 
upon  which  he  subscribed,  where  he 
failed  to  Insist  upon  having  his  sub- 
scription canceled  upon  obtaining 
knowledge  of  such  nonperformance. 
Lee  V.  Imbrie,  13  Or.  510,  11  P  270. 
(2)  Waiver  or  estoppel  as  against 
creditors  see  also  Infra  XII,  D. 

[b]  liaeh—  as  walTsr  of  ooadl- 
tloBS  see  Odden  v.  Jamison,  129  Minn. 
489,^  162  NW  871.  See  also  In  re 
Sharood  Shoe  Corp.,  192  Fed.  945 
(laches  In  failing  to  ascertain 
whether  condition  complied  with). 

[c]  Aeeeptanei*  of  notes  In  lien  of 
bOBiu  boadi.— Even  if  an  agreement 
between  the  directors  of  a  corpora- 
tion and  certain  persons  for  the  is- 
suance of  bonus  bonds  to  Induce  such 
persons  to  subscribe  for  or  purchase 
stock  is  a  condition  precedent  to  the 
enforcement  of  the  agreement  to 
take  the  stock,  the  voluntary  accept- 
ance of  corporate  notes  in  lieu  of  the 
bonds  waives  such  condition.  Hughes 
Mfg.,  etc.,  Co.  V.  Wilcox,  13  <^.  A. 
22,    108   P   871. 

9.  U.  S.— Allen  V.  Rhodes,  230 
Fed.  321.  1444  CCA  46S. 

Ind. — Parks  v.  Bvansvtlle.  etc.  R. 
Co..  23  Ind.  567;  McAllister  v.  Indi- 
anapolis etc.,   R  Co..   15  Ind.   11. 

Minn. — Walter  A.  Wood  Harvester 
Co.  V.  Jefferson.  71  Minn.  867,  74  NW 


149. 

N.  H. — New  Hampshire  Cent.  R. 
Co.  v.  Johnson,  30  N.  H.  390,  64  AmD 
800. 

N.  T. — Union  Hotel  Co.  v.  Hersee, 
79  N.  Y.  454,  35  AmR  636;  Myers  v. 
Sturgls,  123  App.  Dlv.  470,  108  NTS 
528  [aff  197  N.  Y.  526  mem,  90  NB 
1162   mem]. 

Oh. — Dayton,  etc.,  R.  Co.  v.  Hatch, 
1  Dlsn.  84,  12  Ob.  Dec.  (Reprint) 
501. 

Pa. — Mack's  App.,  7  A  481:  (Cornell's 
App.,    114   Pa.    153.    6   A   268. 

See  also  supra  {   812. 

milMS  a  coatiarjr  latantioB  appeals 
see  infra  text  and  note   15. 

[a]  That  tlM  •abaottfeer  oamiot 
recover  back  from  the  corporation 
payments  which  he  has  voluntarily 
made  before  the  condition  had  been 
compiled  with  by  the  corporation  see 
Davenport,  etc.,  R.  Co.  v.  Rogers. 
39  Iowa  298.  0>mpare  and  contrast 
Scarce  v.  Indiana,  etc.,  R.  Co.,  17 
Ind.  193. 

M.  U.  S. — Wyman  v.  Bowman,  127 
Fed.  267,  62  (?CA  189. 

Cal. — Auburn  Opera  House,  etc, 
Assoc.  V.  Hill,  3  Cal.  Unrep.  Cas. 
839,    32    P   587. 

Conn. — Rldgefleld,  etc.,  R.  Co.  y. 
Reynolds.  46  Conn.  376;  Lane  T. 
Brainerd,  30  Conn.  566. 

Ind. — McAllister  v.  Indianapolis, 
etc.,  R  Co.,  15  Ind.  11. 

Minn. — Walter  A.  Woo*  Harvester 
Co.  V.  Jefferson,  71  Minn.  867,  74  NW 
149;  Duluth  Inv.  Co.  v.  Witt.  68 
Minn.  638,  66  NW  956. 

N.  H. — New  Hampshire  Cent.  R. 
Co.  V.  Johnson,  SO  N.  H.  390,  64 
AmD  300. 

N.  T.— Hutchins  v.  Smith.  46  Barb. 
236  (making..contracts  and  Incurring 
liabilities  on  behalf  of  corporation); 
Reformed  Protestant  Dutch  Churdi 
v.    Brown,    29   Barb.    336,    17   HowPr 

(jh. — ^Dayton,  etc,  R.  O).  v.  Hatch, 
1  Dlsn.  84,  12  Oh.  Dec  (Reprint)  501. 

Pa. — Bumap  Bldg.,  etc.,  Co.  v. 
Ladd.  67  Pa.  Super.  164:  Pittsburg, 
etc.,  R.  Co.  V.  Proudflt,   2  Plttsb.   86. 

Ont. — Re  Gramm  Motor  Truck  Co., 
36  Ont  L.  224,  9  OntWN  821,  36 
DomLR  667. 

See  also  supra  t  812. 

ta]  Acting  aa  dlzaetor  or  olBoer.— 
Rldgefleld,  etc.,  R  Co.  v.  Reynolds, 
46  Conn.  375;  Lane  v.  Brainerd,  SO 
Conn.  666;  Dayton,  etc..  R  Co.  v. 
Hatch,  1  Dlsn.  84,  12  Oh.  Dec  (Re- 
print) 501;  Panhandle  Packing  Co.  v. 
Stringfellow,  (Tex.  Civ.  A.)  180  SW 
145;  Re  Gramm  Motor  Truck  Co.,  35 
Ont  L.  224,  9  OntWN  321,  26  Dom 
LR  557. 

[bl    OOdatlaff  as  JvOf*  of  a  oor. 

pozato   election Pittsburg,    etc.    R. 

Co.  V.  Proudflt  2  Plttsb.    (Pa.)  86. 

11.  Ind. — Keller  v.  Johnson,  11 
Ind.  337,  71  AmD  366. 

Ky. — Henderson,  etc.,  R.  Co.  v. 
Moss,  2  Duv.  242;  Hall  v.  Owensboro 
Wagon   Co.,   15   KyL  782. 

Oh. — Bmmitt  v.  Springfield,  etc.,  R. 
Co.,   81  Oh.   St.   28. 

Pa. — Hanover  Junction,  etc.,  R.  Co. 
V.  Grubb,   82  Pa.  86. 

Tenn. — Anderson  v.  'Middle,  etc.. 
Cent  R.  CJo.,  91  Tenn.  44.  17  SW 
803. 

Vt. — Montpeller,  etc,  R.  Co.  v. 
Lahgdon,  45  Vt  137. 

18.  Sllpher  v.  E}arhart,  83  Ind. 
173-  KvanSvlUe.  etc.,  R.  Co.  v.  Dunn, 
17  Ind.  603;  O'Donald  v.  Bvansvllle. 
etc.,  R.  Co..  14  Ind.  259;  Keller  v. 
Johnson,  11  Ind.  337,  71  AmD  356: 
Henderson,  etc.,  R.  Co.  Y.  Moss,  2 
Duv,      (Ky.)  '  242;     Chamberlain  j^ 
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company  and  receives  hia  stock.'*  Bat  condnot 
'wjiich  is  perfectly  consistent  with  an  intention  to 
insist  on  the  condition  being  performed  will  not 
operate  either  as  a  waiver  or  estoppel,^*  as  where 
he  pays  all  or  part  of  the  subscription  o^  does  other 
acts  in  the  belief  that  the  condition  has  been  per- 
formed according  to  its  terms  or  under  other  cir- 
cumstances showing  that  no  waiver  was  intended,^ 
particularly  where  he  so  acts  on  the  false  repie- 
eentation  by  the  corporation  or  its  officers  or  ag^nt 
that  there  has  been  such  performance;^*  where  pay- 
ments are  made  through  third  persons  having  no 
authority  from  the  subscriber  to  make  them,  or 
where  en  absolute  note  is  given  for  a  conditional 
subscription  under  circumstances  showing  that 
there  is  no  intention  to  waive  the  condition."  But 
knowledge  of  nonperformince  of  a  condition  is  not 
necessary  to  a  waiver  of  the  condition  if  there  was 
an  intention  to  waive  irrespective  of  performance 
or  nonperformance." 

Who  may  set  up  nonperformance  of  condition. 
Since  subscribers  may  waive  conditions  precedent, 
the  defense  of  nonperformance  of  such  conditions 
'is  personal  to  them,  and  cannot  be  set  up  against 
the  corporation  by  third  persons  who  merely  hold 
the  Bubscripti<ms  or  notes  given  in  payment 
thereof.'" 

[i  847]  L.  Subscriptions  and  Contracts  of  Sale 
on  Special  Terms  and  Conditional  Sales — 1.  Sub- 
scriptions on  Special  Terms — a.  In  CtoneraL    As  we 


Painesville,  etc,  R.  Co.,  15  Oh.  St. 
225. 

donaiaaration;  vnnaaption  mad 
mdndmcy  see  Infra  S  861. 

UnMra  »  ooatroxT  int«ntt<«  ap- 
PM»a  see,infra  text  and  note  18. 

13.  Parks  V.  Gvansvllle,  etc,  R. 
Co.,  23  Ind.  B67. 

14.  U.  S. — Hollander  v.  Heaallp, 
222  Fed.  808,  137  CCA  1;  Converse  v. 
Gardner  Governor  Co.,  174  Fed.  30, 
98  CCA  16. 

Conn. — Rldcrefleld,  etc,  R.  Co.  v. 
Reynolds,  46  Conn.  S7B. 

Ind. — Taylor  v.  Fletcher,  15  Ind. 
80;  Jewett  v.  Lawrenceburgh,  etc, 
R.  Co.,  10  Ind.   539. 

Me. — Bucksport,  etc.,  R.  Co.  v. 
Brewer,   67  Me.   29B. 

Md. — Morgan  v.  Landstreet,  109 
Md.  558,  72  A  399,  130  AmSR  631,  16 
AnnCas   1247. 

Mich. — Sherrod  v.  Duffy,  160  Mich. 
488,  12B  NW  366,  136  AmSR  451; 
IntematloniU  Fair,  etc..  Assoc,  v, 
"Walker,  88  Mich.  62,  49  NW  1086. 

Mont. — Canyon  Creek  El.,  etc.,  Co. 
V.  Allison,  63  Mont.  604,  166  P  763. 

N.  H. — New  Hampshire  Cent.  R. 
Co.  T.  Johnson,  30  N.  H.  390,  64  AmD 
300. 

N.  T. — Morris  Canal,  etc,  Co.  v. 
Kathan,  2  N.  Y.  Super.  239. 

Or. — ^Hawkins  v.  Citizens'  Inv.  Co., 
38  Or.  644,  64  P  320;  Portland,  etc.. 
R.  Co.  V.  SpUlman,  23  Or.  587,  32  P 
688. 

S.  D. — Johnson  v.  Schar,  9  S.  T>. 
636,  70  NW  838. 

Wash. — BirKe  v.  Browning,  11 
Wash.  249,  39  P  643;  Denny  Hotel 
Co.  V.  Gilmore,  6  Wash.  152,  32  P 
1004. 

Wyo. — Natwlck  v.  TerwlUlger,  24 
Wyo.  263.  167  P  696,  160  P  338. 

See  also   supra   S   '*12. 

[a]  Were  Bllenoa  (1)  where  the 
subscriber  is  under  no  obligation  to 
speak  will  not  operate  either  aa  a 
waiver  or  estoppel.  Bucksport,  etc., 
R.  Co.  V.  Brewer,  67  Me.  295  (where 
the  condition  was  that  a  railroad 
should  be  located  through  a  certain 
place).  (2)  But  silence  will  amount 
to  a  waiver  of  the  performajice  of  a 
condition  precedent  in  cases  In 
which  such  silence  Is  inconsistent 
with  any  other  explanation.  Bur- 
lington, etc.,  R.  Co.  y.  Boestler,  15 
Iowa  666. 


rb]  Here  preseno*  of  •  oondittonal 
■niMCTlber  at  a  stooklioUters'  meetlBg 
does  not  operate  as  a  waiver  or  es- 
toppel where  his  presence  la  as  a 
spectator  only  and  he  takes  no  part 
In  the  meeting.  New  Hampshire 
Cent.  R.  Co.  v.  Johnson,  30  N.  H.  390, 
64  AmD  300.  And  see  RIdgefleld, 
etc.,  R.  Co.  V.  Reynolds,  46  Conn.  375. 

IB.  V.  8. — Hollander  v.  Heasllp, 
222  Fed.  808,  187  CCA  1. 

Ind. — Parker  v.  Thomas,  19  Ind. 
213,  81  AmD  386:  Taylor  v.  Fletcher, 
16  Ind.  80;  Jewett  v.  Lawrenceburgh, 
etc.,  R.  Co..  10  Ind.  539;  Miller  v. 
White,  7  Blackf.  491. 

Mass. — Atlantic  Cotton  Mills  v. 
Abbot   9   Cush.   423. 

Mich. — Sherrod  v.  Duffy,  1«0  Mich. 
488.  125  NW  366,  186  AmSR  461. 

N.  T. — Morris  Canal,  etc,  Co.  v. 
Nathan,   2   N.  Y.   Siiper.   239. 

Or. — ^Hawkins  v.  Citizens'  Inv.  Co., 
38  Or.  544,  64  P  320;  Portland,  etc., 
R.  Co.  v.  SpiUman,  23  Or.  687,  12  P 
688 

Pa. — ^Pittsburgh,  etc.,  R.  Co.  v. 
Stewart,  41  Pa.  64. 

8.  D. — Johnson  t.  Schar,  9  S.  D. 
636,   70  NW  838.      v 

Wash. — Blrge  v.  Browning,  11 
Wash.  249,  39  P  643;  Denny  Hotel 
Co.  v.  Gilmore^  6  Wash.  162,  82  P 
1004. 

See  also  supra  !  812. 

IS.  Hollander  v.  Heasllp,  222  Fed. 
808,  137  CCA  1;  Taylor  v.  Fletcher, 
16  Ind.  80.      See  also  supra  {  812. 

17.  Sherrod  v.  Duffy,  160  Mich. 
488,  125  NW  366,  136  AmSR  461. 

18.  Parker  v.  Thomas,  19  Ind.  213, 
81  AmD  385;  Taylor  v.  Fletcher,  16 
Ind.  80.  Compare  supra  text  and 
note  12. 

19.  Wright  V.  Agelasto,  104  Vcu 
169,    51   SE   191. 

ao.  Des  Moines  Valley  R.  Co.  v. 
Graff,  27  Iowa  99.  1  AmR  266. 

ai.     See  supra  S   832. 

aa.  Conn. — Iiane  v.  Brainerd,  30 
Conn.  565. 

Ga. — Johnson  v.  Georgia,  etc,  R. 
Co.,  81  Ga.  726,  8  SB  631. 

Iowa. — Bobiin  v.  Gould  Balance 
Valve  Co^  140  Iowa  744,  118  NW  40. 

Kan.— Sarbach  v.  Kansas  Fiscal 
Agency  Co..  86  Kan.  734,  122  P  113, 
AnnC8sl913C  415. 

Me. — ^Bucksport,  etc.  R.  Co.  v. 
Brewer,  67  Me.   296;  Belfast,  etc,  R. 


have  seen,  a  conditional  snbseription  to  stock  in 
the  proper  sense  is  a  subscription  made  upon  a  con< 
'dition  precedent,  so  that  the  subscriber,  in  the  ab- 
sence of  waiver  or  estoppel,  does  not  acquire  the 
rights  of  a  stockholder  or  become  liable  to  pay  the 
subscription  until  the  condition  is  performeii  or 
fulfilled,  but  acquires  such  rights  and  becomes  so 
liable  as  soon  as  it  is  performed  or  fnlifiUed,^  while 
a  subscription  upon  special  terms  or  condition  sab- 
sequent  makes  the  subscriber  a  stockholder  as  soon 
as  it  is  accepted,  with  all  the  rights  anA  subject  to 
all  the  liabilities  of  a  stockholder,  but  contains 
some  stipulation  or  agreement  a  breach  of  which 
will  render  the  corporation  liable  in  damages,  and 
which  may  or  may  not  discharge  the  subscriber 
from  further  liability,  or  some  special  stipulation 
or  agreement  as  to  the  subscriber's  rights  as  a 
stockholder,  or  as  to  the  mode  of  payment  of  the 
subscription  or  the  extent  of  his  liability  thereon." 

[i  848]  b.  Validity— (1)  In  GoneraL  Unless 
the  social  terms  or  conditions  are  in  violation  of 
some  charter,  statutory,  or  constitutional  provi- 
sion," or  in  fraud  of  the  other  subscribers  or  stock- 
holders or  of  present  or  prospective  creditors  of 
the  corporation,**  or  otherwise  illegal,*"  subscrip- 
tion's on  roecial  terms  or  conditions  subsequent  are 
valid,  and  the  special  terms  or  conditions  are  as 
binding,  both  on  the  corporation  and  on  the  sub- 
scriber, as  in  the  case  of  any  other  contract.** 

Sufficiency  of  agreement.     Of  course,  in   order 

Co.  V.  Brooks,  60  Ma.  668. 

Minn. — ^Red  Wing  Hotel  Co.  v. 
Frledrlch,  26  Minn.  112,  1  NW  827. 

Oh. — Chamberlain  v.  Painesville, 
etc.,  R.  Co.,  16  Oh.  St.  225;  Stunt  v. 
Newark  Weldless  Tube,  etc.,  Co.,  22 
Oh.  dr.  Ct.  120,  12  Oh.  Cir.  Dec.  170. 
'Tenn. — Paducah,  etc.,  R.  Co.  ▼. 
Parks,  86  Tenn.  664,  8  SW  842. 

Wyo. — Natwlck  v.  TerwlUlger,  24 
Wyo.   253,   157  P  696,  160  P  338. 

Bee  also  supra  {  882;  and  cases 
infra  {  848  et  seq. 

"A  subscription  on  a  condition  sub- 
sequent contains  a  contract  between 
the  corporation  and  the  subscriber, 
whereby  the  corporation  agrees  to 
do  some  act,  thereby  combining  two 
contracts— one  the  contract  or  sub- 
scription, the  other  an  ordinary  con- 
tract of  the  corporation  to  perform 
certain  specified  acts.  The  subscrip- 
tion is  valid  and  enforceable,  whether 
the  conditions  are  performed  or  not. 
The  condition  subsequent  Is  the  same 
as  a  separate  collateral  contract  be- 
tween the  corporation  and  the  sub- 
scriber, for  breach  of  which  an  ac- 
tion for  damages  Is  the  remedy." 
1  Cook  Corp.  3  78  [quot  with  appr 
Morrow  V.  Nashville  Iron,  etc.,  Co., 
87  Tenn.  262,  279,  10  SW  496.  10 
AmSR  648,  8  LrA  37]. 

WhetlwT  •  snlisoilptloii  la  ooadl- 
ttonal  oi  surely  on  special  tamia  or 
ooadltloiia  STibssqiiMit  see  supra  I 
832. 


as. 


See  infra  i  849. 
See  Infra  i  ShO. 


See  Contracts  t  339  et  seq. 
U.  S.— SkilUn  V.  Magnus,   162 
Fed.  689. 

Ark. — Hastings  Industrial  Co.  ▼. 
Copeland.  114  Ark.  415.  169  SW  1186. 

Cal. — "ridewater  Southern  R.  Co.  v. 
Harney,  32  Cal.  Ai  253,  162  P  C64; 
Tidewater  Southern  R.  Oo.  v.  Vance, 
81  Cal.  A.  603,  160  P  1097. 

Conn. — Pish  v.  Smith,  73  Conn.  877, 
47  A  711.  84  AmSR  161;  RIdgefleld. 
etc.,  R.  Co.  V.  Brush,  43  Conn.  86; 
Lane  v.  Brainerd,  30  Conn.  566. 

Ga. — Johnson  v.  Georgia,  etc,  R. 
Co.,  81  Ga.  726,  8  SB  631. 

Ind. — Bent  v.  XJnderdown,  166  Ind. 
616,  60  NB  807. 

Iowa. — ^Bobsin  v.  Gould  Balance 
Valve  Co.,  140  I«Wa  744.  118  NW  40; 
State  Bank  v.  Cook,  125  Iowa  111. 
100  NW  72. 


For  toMr  eMMS,  OarslapaMats  and  ekaafes  la  the  law  ■••  oumulatiT*  Annotations,  aame  title,  page  and  net*  MinilMr. 
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that  alleged  special  terms  or  conditions  subsequent 
diall  be  binding,  there  rnu^t  have  been  an  agree* 
ment  npon  them  on  the  part  both  of  the  «ubBoriber 
and  of  the  eorporation."  And  such  agreement,  to 
be  valid,  must  be  sufficiently  certain  and  definite*  to 
be  capable  of  enforcement. 

[$  849]    (2)  Agreements  in  Vitdvtion  of  Charter, 
Statute,  or  Oonstitational  ProviaioiL    Of  course  a 


corporation  cannot  agree  with  subscribers  to  its 
stoek  upon  any  special  term  or  condition  which  is 
in  violation  of  or  inconsistent  with  its  charter  or 
with  any  statutory  or  constitutional  provision.  Any 
such  stipulation  or  condition  ib  illegal  and  void,  not 
only  as  against  creditors  of  the  corporation  but 
also  as  between  the  corporation  and  the  sub- 
scriber.^   In  such  a  case,  as  a  general  rule,  the  ille- 


Ky. — ^Berryman  v.  Cincinnati 
Southern  R.  Co.,  11  Bush  765  (where 
however,  the  Bubacrlption  was  not  to 
stock  but  merely  to  pay  money): 
Henderson,  etc.,  R.  Co.  v.  Leavell,  1( 

B.  Mon.  358;  McMillan  v.  MaysviUe, 
etc.  R.  Co.,  15  B.  Mon.  218,  61  AmD 
181. 

Ue. — ^Belfast,  etc.,  R.  Co.  v. 
Brooks,  SO  Me.  588. 

Ulch. — Swartwout  ▼.  Michigan  Air 
Line  R.  Co.,  24  Mich.  389. 

Miss. — Roberts  v.  Mobile,  etc.,  R. 
Co..  32  Mlas.   373. 

N.  C. — ^Warren  County  Co-op. 
Assoc.  Co.  V.  Boyd,  171  N.  C.  184, 
88  SB   15S. 

Oh. — Chamberlain  v.  PftlnesviHe, 
etc.,  R.  Co.,  15  Oh.  St.  225. 

Pa. — Hanover  Junction,  etc.,  R.  Co. 
V.  Grubb,  82  Pa.  26:  Caley  v.  Phila- 
delphia, etc.,  R.  Co.,  80  Pa.  363; 
Pittsburgta,  eta,  R.  Co.  v.  Stewart, 
41  Pa.  54. 

Tenn. — Paducah,  etc.i_R.  Co.  v. 
Parks,  86  Tenn.  664,  8  SW  842. 

Wis. — Columbus  Inst.  v.  Conohan, 
163  Wis.  219,  159  NW  720;  Mil- 
waukee, etc.,  R.  Co.  V.  Field,  12  Wis. 
340. 

Wyo. — Natwick  v.  Terwllliger,  24 
Wyo.   263.   167   P  896,    160   P  388. 

Eng. — Hilder   v.   Dexter.    [1902]    A. 

C.  474. 

[a]  Ajlt  rtlinilaitlos  or  ooadltloii 
which  may  be  legally  performed  by  a 
corporation  may  be  made  a  term  of  a 
subscription  for  Its  stock.  .  Bobzin 
T.  Gould  Balance  Valve  Co.,  140  Iowa 
744,   118    NW    40i 

[b]  SnlMoitptioaa  to  preferred 
stock. — Skillin  V.  Magnus,  162  Fed. 
(!9.      See  also  supra  ;  659  et  seq. 

[c]  Taslons  R>*clal  tenna  or  ooa- 
Aitioiia  nutalned,>— (1)  That  a  rail- 
road should  be  located  or  constructed 
along  a  certain  route,  a  depot  located 
or  built  at  a  certain  place,  or  the 
amount  sut>scrlbed  expended  on  a 
particular  part  of  the  road,  or  for 
a  particular  purpose,  etc.  Lane  v. 
Brainerd,  30  Conn.  665;  Berryman  v. 
Cincinnati  Southern  R.  Co.,  14  Bush 
(Ky.)  755:  Henderson," etc.,  R.  Co.  v. 
Leavell,  16  B.  Mon.  (Ky.)  868;  Mc- 
Millan V.  Maysvllle,  etc.,  R.  Co.,  15 
B.  Mon.  (Ky.)  218,  61  AmD  181:  Bel- 
fast, etc.,  R.  Co.  V.  Brooks,  60  Me. 
568;  Swartwout  V.  Michigan  Air  Line 
R.  Co.,  24  Mich.  S89;  Chamberlain  v. 
Palnesville,  etc.,  R.  Co,,  16  Oh.  St. 
225;  Hanover  Junction,  etc.,  R.  Co. 
V.  Grubb,  82  Pa.  36;  Caley  v.  Phila- 
delphia, etc.,  R.  Co.,  80  Pa.  388; 
Paducah,  etc.,  R.  Co.  v.  Parks,  86 
Tenn.  564,  8  SW  842;  Milwaukee,  etc., 
R.  Co.  V.  Field,  12  Wis.  340.  And 
see  supra  {834.  (2)  That  the  rail- 
road should  be  operated  independ- 
ently of  a  certain  existing  railroad. 
Johnson  v.  Georgia,  etc.,  R.  Co.,  81 
Oa.  726,  8  SE  531  (semble).  (3) 
That  a  sidetrack  should  pe  con- 
structed upon  the  premises  of  the 
subscriber.  Johnson  v.  Georgia,  etc., 
R.  Co.,  supra  (semble).  (4)  That 
the  corporation,  a  manufacturing 
company,  should  maintain  its  plant 
at  a  certain  place  for  a  certain  time. 
Bobiln  V.  Gould  Balance  Valve  Co., 
HO  Iowa  744,  118  NW  40.  (5)  "In 
Seoeral,  however,  subscriptions  to 
the  capital  ^ock  of  a  corporation 
■Day  be  conditional  as  to  the  time, 
nuinner,  or  means  of  payment,  or  in 
My  other  way  not  prohibited  by 
statute,  or  the  rules  of  public  policy, 
and  not  beyond  the  corporate  powers 
yf  the  corporation  to  comply  with." 
1  Cook  Corp.  I  83;  EWansvllle,  etc., 
R-  Co.  V.  Wright,  38  Ind.  64;  Roberts 
V'  Mobile,  etc.,  R.  Co.,  82  Miss.  873 
(conditions  as  to  the  calls  for  in- 1 
■tallmenta) ;  Atty.-Oen.  v.  c:a.pe  Fear 


Nav.  <3o.,  87  N.  C.  444.  (6)  That  the 
stock  may  be  paid  for  in  labor, 
services,  materials,  or  other  property, 
provided  the  consideration  is  of 
equivalent  value  and  is  such  as  the 
corporation  has  the  power  to  contract 
for  or  purchase,  and  provided  such 
a  mode  of  payment  Is  not  contrary 
to  any  charter,  statutory,  or  consti- 
tutional provision.  Hastings  Indus- 
trial Co.  V.  Copeland,  114  Ark.  415, 
169  SW  1185;  Rtdgefleld,  etc.,  R.  Co. 
V.  Brush,  43  Conn.  86;  Bvansvllle, 
etc.,  R.  Co.  V.  Wright,  38  Ind.  64 
(railroad,  right  of  way  in  payment 
of  subscription):  Pittsburgh,  etc.,  R. 
Co.  V.  Stewart,  O.  Pa.  64:  supra  {{ 
693  et  sea,  602  et  seq;  Infra  S  849): 
(7)  and  also  provided  the  agreement 
Is  not  secret  or  otherwise  in  fraud  of 
stockholders  or  creditors  (infra  § 
860).  (8)  That  a  subscriber  for 
preferred  stock  should  receive  as  a 
"bonus"  a  certain  amount  of  common 
stock;  not  necessarily  Illegal.  Skillin 
V.  Magnus,  162  Fed.  689.  But  com- 
pare supra  {  602  et  seq.  (9)  That 
the  subscription  might  be  discharged 
by  the  issue  to  others,  at  their  re- 
quest, of  the  shares  subscribed  for, 
or  by  the  obtaining  of  other  sub- 
scriptions to  make  up  the  full  re- 
quired amount  of  the  capital  stock. 
Fish  V.  Smith.  73  Conn.  377,  47  A 
711,  84  AmSR  161.  (10)  That  the 
subscirlber  be  appointed  district 
manager  or  otherwise  employed  by 
the  corporation.  Hastings  Industrial 
Co.  V.  Ctopeland,  114  Ark.  415,  169 
SW  1185;  Re  London,  etc^  Provident 
Assoc,  Ltd.,  68  L.  T.  Rep.  N.  S. 
801.  (11)  That  the  subscriber  shall 
}iave  an  option  to  take  further  shares 
at  par  within  a  certain  time.  Hilder 
V.  Dexter,   [19021  A.  C.  474. 

[d]  0u.1>»erlpttoa»  payable  la  au 
Stallmsiite. — Wnere  there  were  no 
restrictions  in  its  charter  and  in  the 
general  laws,  a  corporation  may  ac- 
cept and  enforce  stock  subscriptions 
pavable  In  instaiUments.  Roberts  v. 
Mobile,  etc.,  R.  Co.,  32  Mlsa.  373; 
Columbus  Inst.  v.  Conohan,  164  Wis. 
219,  169  NW  720.  See  also  infra  { 
922  et  seq. 

Verms  and  agveemeiLta  la  ttiuA  of 
other  vtooUioldinnr  and  ocedltora  see 
infra  i   850. 

37.  Smith  V.  Flatonla  First  Nat. 
Bank,  43  Tex.  Civ.  A.  496,  96  SW 
1111, 

AntliorltT  of  oflteer  or  araat  see 
infra   $864. 

38.  Hastings  Industrial  O}.  v. 
Copeland,  114  Ark.  416.  169  SW  1186 
(holding  that  a  contract  whereby  the 
subscriber  to  stock  of  a  creamery 
corporation  was  to  be  allowed  a  cer- 
tain sum  per  day  for  hauling,  to  be 
applied  on  his  subscription,  wsus  not 
void  for  Indeflniteness).  See  gen- 
erally Contracts  {i  59,  60. 

39.  U.  S. — In  re  Tichenor  Grand 
Co.,  203  Fed.  720;  Allen  v.  Commer- 
cial Nat.  Bank,  191  Fed.  97,.  Ill  (X3A 
577. 

Ala. — Smith  V.  Alab«una  Fruit 
Growing,   etc.,   Assoc,   123   Ala.    538, 

26  S  232;  Williams  v.  Evans,  87  Ala. 
725,  6  S  702,  6  LRA  218;  Knox  v. 
Chlldersburg  Land  Co.,  86  Ala.  180, 
5   S   578. 

Cal. — Quarts  Glass,  etc,  Co.  v. 
Joyce,  27  Cal.'  A.  623,  160  P  648. 

Conn. — Mann  v.  Cooke,  20  Conn. 
178. 

Ind. — Elvansvill©,  etc,  R.  Co.  v. 
Bvansvllle,    16    Ind.    395. 

Ky. — Kentucky  Mut.  Inv.  CJo.  v. 
Schaefer,    120   Ky.    227.   85   SW  1098, 

27  KyL  857. 

Md. — Baile  v.  C!alvert  College  EMu- 
catlonal  Soc,  47  Md.  117. 
Miss. — Thigpen  v.  Mlsslaslppi  Cent. 


R.  Co.,  32  Miss.  347. 

Nebr. — Clarke  v.  Omaha,  etc,  R. 
Co..  1  Nebr.   468. 

N.  C. — Warren  County  Co-op. 
Assoc,  Co.  v.  Boyd.  171  N.  a  184, 
88  SE  163. 

Oh.— Noble  V.  Callender,  20  Oh.  St. 
199. 

Tenn. — ^Morrow  v.  Nashville  Iron, 
etc.,  C!o.,  87  Tenn.  262,  10  SW  496, 
10  AmSR  668,  3  LRA  37. 

Tex. — San  Antonio  Irr.  Co.  v. 
Deutschmann,  102  Tex.  201,  106  SW 
486,  114  SW  1174. 

[a]  ApplloatlOBs  of  ml*. — (1) 
This  rule  has  been  applied,  for 
example,  to  stipulations  or  agree- 
ments: By  which  a  subscriber  was 
to  be  permitted  to  pay  his  subscrip- 
tion in  part  only,  when  the  charter, 
or  a  statutory  or  constitutionai  pro- 
vision, required  payment  in  full. 
Mann  v.  Cooke,  20  Conn.  178;  Ken- 
tucky Mut.  Inv.  Co.  V.  Schaefer,  120 
Ky.  227,  85  SW  1098,  27  KyL  667; 
Morrow  v.  Nashville  Iron,  etc.,  Co., 
87  Tenn.  262,  10  SW  495,  10  AmSR 
658,  3  LRA  37.  See  supra  }  602  et 
seq.  (2)  That  payment  of  the  sub- 
scription should  be  delayed  for  a 
longer  time  than  was  permitted  by 
the  charter  or  statute.  Thigpen  v. 
Mississippi  Cent.  R.  Co.,  32  Miss. 
347.  (3)  That  payment  might  be 
made  in  land,  goods  or  otherwise, 
instead  of  money,  contrary  to  the 
requirements  of  the  charter  or  stat- 
ute. Baile  V.  Calvert  College  Edu- 
cational Soc,  47  Md.  117:  Clarke  v. 
Omaha,  etc,  R.  (3o.,  4  Nebr.  468; 
Noble  V.  Calender,  20  Oh.  St.  199; 
Henry  v.  Vermillion,  etc,  R.  Co.,  17 
Oh.  187.  See  supra  {  693  et  seq.  <4) 
That  payment  might  be  made  in 
whole  or  in  part  by  the  surrender 
of  old  stock.  Kentucky  Mut.  Inv. 
Co.  v.  Schaefer,  120  Ky.  227,  85  SW 
1098,     27    KyL    657.  (6)     That    a 

subscriber  should,  receive  from  the 
corporation  additional  stock  or  bonds 
as  a  bonus  or  gratuity  where  such 
a  transaction  was  in  violation  of  the 
charter  or  statute.  Knox  v.  Chllders- 
burg Land  Co.,  86  Ala.  180,  5  S  578; 
Morrow  v.  Nashville  Iron,  etc.,  Co.. 
87  Tenn.  262,  10  SW  495,  10  AmSR 
668,  3  LRA  37.  See  supra  i  602  et 
seq.  (6)  That  he  should  be  In  any 
other  way  directly  or  Indirectly  re- 
paid all  or  any  part  of  the  amount 
paid  in  by  him,  or  released  from 
liability,  in  a  way  not  authorized 
by  the  charter  or  statute.  Smith  v. 
Alabama  Fruit  Growing,  etc.,  Assoc, 
123  Ala.  638,  26  S  232;  Mann  v. 
Cooke,  20  Conn.  178;  Morrow  v.  Nash- 
ville Iron,  etc,  Ck>.,  supra;  Jorguson 
v.  Apex  Gold  Mines  Co.,  74  Wash. 
243,  133  P  465,  46  LRANS  687.  See 
supra  §  837;  dnfra  i  850.  (7)  That 
a  subscriber  for  stock  Issued  and 
paid  for  should  have  the  option  to 
resell  to  the  corporation,  and  that 
the  corporation  would  repurchase  at 
the  price  paid,  under  a  statute  pro- 
hibiting a  corporation  from  purchas- 
ing its  own  stock  except  out  of 
surplus.  In  re  Tichenor-Orand  Cte., 
203  Fed.  720.  (8)  A  Michigan  manu- 
facturing corporation,  prohibited  by 
the  law  of  the  state  from  issuing 
stock  except  for  full  par  value  re- 
ceived, or  until  at  least  one  half  of 
the  capital  stock  or  of  any  proposed 
Increase  had  been  actually  taken  by 
good-faith  subscriptions,  and  required 
to  file  an  annual  statement  giving  a 
list  of  Its  stockholders  cuid  the 
amount  of  stock  held  by  each,  has  no 
power  as  agpainst  its  creditors  to 
enter  into  a  contract  giving  a  sub- 
scriber who  pays  for  and  receives 
his  stock  an  option  to  convert  him- 
self Into  accreditor  by  agreeing  ta> 
Digitized  by  V:  l\_ 
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gality  of  the  stipulation  or  condition  subsequent 
does  not  render  the  subscription  or  a  note  given 
therefor  void,  but  it  is  given  full  effect  both  in 
favor  of  and  against  the  c9Tporation,  and  the  stipu- 
lation or  condition  only  is  void  and  unenforce- 
able.^ But  the  entire  subscription  may  be  ill^al 
and  void,  so  long  as  it  is  executory,  if  it  is  made 
upon  terms  which  are  in  violation  of  the  chartei 
or  statute." 

[$  850]  (3)  Agreements  in  Fraud  of  Other  Sub- 
scribers, Stockholders,  or  Creditors.  Nor  has  a 
corporation  the  power  to  receive  a  subscription 
upon  such  terms  as  will  operate  as  a  fraud  upon 
the  other  subscribers  or  stockholders  by  subjecting 
the  particular  subscriber  to  lighter  burdens,  or  by 
giving  him  greater  rights  and  privileges,  or  as  a 
fraud  upon  creditors  of  the  corporation  by  with- 


drawing or  decreasing  the  capital"  It  is  well  set- 
tled therefore,  as  a  general  rule,  that  an  agreement 
between  a  corporation  and  a  particular  subscriber, 
by  which  the  subscription  is  not  to  be  payable,  or 
ifl  to  be  payable  in  part  only,  whether  it  is  for  the 
purpose  of  pretending  that  the  sto^k  is  really 
greater  than  it  is,  or  for  the  purpose  of  preventing 
the  predominance  of  certain  stockholders,  or  for 
any  othejc  purpose,  is  illegal  and  void  as  in  fraud 
of  other  stockholders  or  creditors,  or  both,  and  can- 
not be  either  enforced  by  th^  subscriber  or  inter- 
posed as  a  defense  in  an  action  on  the  subscrix>- 
tion."  The  same  is  true  of  a  special  agreement 
with  a  subscriber  that  he  may  return  the  stock, 
withdraw  the  money  paid  for  his  shares,  and  cancel 
the  subscription  or  be  released  from  liability;**  or 
that  he  shall  be  secured  for  a  portion  of  his  pay- 


purchase  ^Is  stock  on  demand  and 
notice.  Allen  v.  Commercial  Nat. 
Bank.  191  Fed.  97.  Ill  CCA  677. 

30.  U.  S. — ^Allen  v.  Commercial 
Nat.  Bank,  191  Fed.  97,  111  CCA  577. 

Ala, — ^Knoz  v.  Chllder8l»urer  Land 
Co^  86  Ala.  180,  6  S  678. 

Cal. — Quartz  Glass,  etc.,  Co.  v. 
Joyce,   27  Cal.  A.  623,  150  P  648. 

Conn. — Mann  v.  Cooke,  20  Conn. 
178. 

Ind. — EvansvlUe,  etc.,  R.  Co.  v. 
Evansvllle,  16  Ind.  396;  Fleece  v. 
Indiana,  eta.  R.  Co.,  8  Ind.  460. 

Hiss. — ^ThlcTpen  v.  Mississippi  Cent. 
R.  Co.,  32  Miss.  347. 

Nebr. — Clarke  v.  Omaha,  etc.,  R. 
Co.,  4  Nebr.  468. 

N.  C. — ^Warren  County  Co-op. 
Assoc.  Co.  v.  Boyd,  171  N.  C.  184,  88 
SB  153. 

Oh.— Noble  v.  Callender,  20  Ob.  St. 
199. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc.,  Co.,  87  Tenn.  262,  10  SW  496, 
10  AmSR  658,   3   LRA  37. 

Tex. — San  Antonio  Irr.  Co.  v. 
Deutschmann,  102  Tex.  201,  105  SW 
486,  114  SW  1174. 

Wash. — Olsen  v.  Northern  SS.  Co., 
10  Wash.  493,  127  P  112. 

And  see  other  cases  supra  note 
29. 

31.  Williams  v.  Evans,  87  Ala. 
725,  727,  6  S  702,  6  LRA  218.  See 
supra  t  608. 

"A  contract  which  contemplates 
the  violation  of  a  statute,  or  a  con- 
stitution, as  a  mode  of  executing 
such  contract,  is  Illegal  and  void.  It 
is  based  on  an  unlawful  considera- 
tion, and,  if  executory,  can  not  be 
enforced."  Williams  v.  Fvans, 
supra. 

33.    See  cases  In  followlni?  note. 

33.  U.  S. — ^Webster  v.  Upton,  91 
tr.  S.  65,  23  L.  ed.  384;  Upton  v. 
Tribilcock,  91  U.  S.  46,  23  L.  ed. 
203;  Putnam  v.  New  Albany,  etc.,  R. 
Co.,   16  Wall.   390,   21   L.   ed.   361. 

Ala. — Curry  v.  Woodward,  63  Ala. 
371. 

Cal. — Quarts  Glass,  etc^  Co.  v. 
Joyce,  27  Cal.  A.  523.  150  P  648. 

Conn. — Northrop  v.  Bushnell.  .38 
Conn.  498;  Mann  v.  Cooke,  20  Conn. 
178. 

Ill,— -Great  Western  Tel.  Co.  v. 
Gray,  122  111.  630.  14  NE  214:  Galena, 
etc.,  R.  Co.  V.  Ennor,  116  111.  55,  4 
NE  762;  Hlckllng  v.  Wilson,  104  111. 
64;  Jewell  v.  Rook  River  Paper  Co., 
101  111.  57;  Union  Mut.  L.  Ins.  Co.  .v. 
Frear  Stone  Mfg.  Co.,  97  111.  637,  37 
AmR  129;  Melvin  v.  Lamar  Ins.  Co., 
80  111.  446,  22  AmR  199;  Foy  V. 
Blackstone,  31  111.  638,  83  AmD  246. 

Ind. — New  Albany,  etc.,  R.  Co.  v. 
Fields,  10  Ind.  187. 

Kan. — Sarbach  v.  Kansas  Fiscal 
Agency  Co.,  86  Kan.  734,  122  P  113. 
AnnCasl913C  415. 

La. — Jackson  F.  &  M.  Ins.  Co.  v. 
Walle,   105   La.   89.   29  S  503. 

Mass. — Nlckerson  v.  English,  142 
Mass.   267,   8  NE  46. 

Mo. — Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286;  La  Grange,  etc..  Plank 
Road  Co.  v.  Mays,  29  Mo.  64;  Haskell 


V.  Sells,  14  Mo.  A.  91. 

Nebr. — York  Park  Bldg.  Assoc,  v. 
Barnes,  39  Nebr.  884,  68  NW  440; 
Clarke  v.  Omaha,  etc..  R.  Co..  4  Nebr. 
468  (allowing  particular  subscribers 
the  privilege  of  paying  in  goods  or 
otherwise  instead  of  money). 

Nev.— -Thompson  v.  Reno  Sav. 
Bank,  id  Nev.  103,  7  P  68,  S  AmSR 
797. 

N.  H. — Piscataqua  Ferry  Co.  v. 
Jones,  39  N.  H.  491;  White  Mountains 
R.   Co.   v.   B3astman,   34   N.   H.   124. 

N.  J. — Boney  v.  Williams,  55  N.  J. 
Eq.  691,  38  A  189;  Wetherbee  v. 
Baker,   36  N.  J.  Eq.   601.  y 

N.  M.— Morrill  v.  Mastin,  23  N.  M. 
563.  170  P  46.1 

N.  T.— Meyer  v.  Blair,  109  N,  T. 
600,  605,  17  NE  228,  4  AmSR  600 
(dictum);  Tuckerman  v.  Brown,  33 
N.  Y.  297,  88  AmD  886;  Yonkers 
Gcuette  Co.  V.  Jones.  SO  App.  Dlv. 
316,  61  NYS  978;  Phoenix  Warehous- 
ing Co.  V.  Badger,  6  Hun  298  [afC  67 
N.  Y.  294]. 

N.  C. — Warren  County  CJo-op. 
Assoc.  Co.  V.  Boyd,  171  N.  C.  184,  88 
SE  153;  Marshall  Fdy.  Co.  v.  Klllian, 
99  N.  C.  601,  6  SE  680,  6  AmSR  539. 

Oh. — Bates  v.  Lewis,  3  Oh.  St.  469; 
Henry  v.  Vermillion,  etc.,  R.  Co..  17 
Oh.  187;  Stunt  v.  Newark  Weldless 
Tube,  etc.,  Co..  22  Oh.  Cir.  CTt.  120,  12 
Oh.  CJlr.  Dec.  170. 

Okl. — Huster  v.  Newkirk  <3reamery, 
etc.,  Co.,  42  Okl.  440,  141  P  790, 
LRA1916A    890. 

Pa. — Miller  v.  Hanover  Junction, 
etc.,  R.  Co.,  87  Pa.  96.  30  AmR  349; 
RoMnson  v.  Pittsburgh,  etc.,  R.  Co., 
32  Pa.  334,  72  AmD  792;  Raymond 
v.   Stephens   41  Pa.   Co.   331. 

Vt.-— Connecticut,  etc..  Rivers  R. 
Co.  V.  3ailey,  24  Vt.  466.  58  AmD 
181;  Blodgett  v.  Morrell,  20  Vt.  609. 

va. — Wilson  V.  Hundley,  98  Va.  96. 
30  SE  492,  70  AmSR  837;  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28, 
26  SB  591. 

Wash. — Ennls  v.  New  World  Life 
Ins.  Co..  97  Wash.  122.  165  P  1091. 

Wis. — Downie  v.  White,  12  Wis. 
176,   78  AmD  731. 

See  also  supra  {S  612  et  seq,  615, 
618. 

[a]  All  anhaeilpttona  are  prsramed 
to  be  upon  the  same  basis,  and  all 
shares  entitled  to  the  same  benefits 
and  subject  to  the  same  burdens,  and 
in  the  subscription  of  each  person 
every  other  subscriber  has  a  direct 
interest,  and  a  right  to  have  the 
same  remain  and  contribute  in  future 
burdens.  Melvin  v.  Lamar  Ins.  Co., 
80  111.  446,  22  AmR  199. 

[b]  A  foaimaty  gtrm.  try  %  ooxpo. 
zatloa  to  subscribers  to  Its  stock 
that  they  shall  not  be  called  on  to 
pay  more  than  a  certain  per  cent  on 
the  par  value  of  such  stock  cannot 
be  enforced  by  the  stockholders  as 
against  creditors  of  the  corporation 
having  no  'notice  of  the  agreement 
when  their  debts  were  contracted. 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  26  SE  591. 

tc]      Opttoau>— A    contemporaneous 


agreement  with  the  promoters  of  a 
corporation  which  gives  a  subscriber 
an  option  to  take  the  shares  Is  no 
defense  to  a  subscription  uncondi- 
tional on  Its  face,  and  on  the  faith 
of  which  others  have  subscribed. 
Haskell  v.  Sells.  14  Mo.  A.  91. 

84.  U.  S. — Allen  v.  Commercial 
Nat.  Bank,  191  Fed.  97,  111  CCA  677. 

111. — Melvin  V.  Lamar  Ins.  Co.,  80 
111.  446,  22  AmR  199;  Foy  v.  Black- 
stone.  31  111.  688,  88  AmD  246;  Vance. 
etc.,  Co.  V.  Bentlev,  92  111.  A.  287 
faff  196  in.  236.  63  NE  634];  Great 
Western  Tel.  Co.  v.  Halght,  49  IlL 
A.  638. 

Kan. — Sarbach  v.  Kansas  Fiscal 
Agency  Co.,  86  Kan.  784,  122  P  118, 
AnnCasl918C  415. 

N.  H. — Piscataqua  Ferry  Co.  v. 
Jones,  39  N.  H.  491;  White  Moantalns 
R.  Co.  V.  Elastman,  34  N.  H.  124. 

N.  C. — Marshall  Fdy.  Co.  v. 
Killlan.  99  N.  C.  601,  6  SE  680,  S 
AmSR  '689. 

Okl.— Oast  V.  King,  27  0kL  664. 
112  P  997. 

Pa. — Maries  Carved  Moulding  Co. 
V.  Stulb,  216  Pa.  91,  64  A  481;  Miller 
V.  Hanover  Junction,  etc.,  R.  Co.,  87 
Pa,  95,  80  AmR  849;  Robinson  v. 
Pittsburgh,  etc..  R.  Co.,  32  Pa.  334, 
72  AmD  792;  Graff  v.  Pittsburg,  etc., 
R.  Co.,  31  Pa.  489;  Jeannette  Bottle 
Works  V.  Schall,  IS  Pa.  Super.  96; 
Raymond    v.    Stephens,    41    Pa.    Co. 

See  also  infra  XII,  D. 

[a]  Applications  of  ml*. — (1) 
Thus  where  a  subscription  was  made 
to  the  stock  of  an  Insurance  com- 
pany to  a  large' amount  and  twenty 
per  cent  paid  in  to  enable  the  com- 
pany to  procure  the  auditor's  certifi- 
cate, but  under  a  contract  giving 
the  subscriber  the  right  to  withdraw 
the  sum  so  paid  in  and  have  the 
subscription  canceled,  and  other 
large  subscriptions  were  afterward 
made  to  the  capital  stock  by  par- 
ties without  actual  notice  of  the  con- 
tract, and  believing  the  subscription 
to  be  a  permanent  one.  It  was  held 
that  such  subscription  could  not  be 
canceled  and  the  money  paid  thereon 
withdrawn  without  the  knowledge 
and  consent  of  those  subscribing 
on  the  faith  of  it.  Melvin  v.  Lamar 
Ins.  Co.,  80  111.  446,  22  AmR  199. 
(2)  A  contreict  between  a  corpora- 
tion at  the  time  of  its  organiza- 
tion and  one  of  Its  stockholders, 
that  stock  shall  be  issued  to  him. 
with  a  secret  agreement  by  the 
corporation  that  it  will  purchase  the 
stock  back  from  him  at  any  time 
after  two  years  and  pay  a  premium 
for  the  same,  beside  paying  a  divi- 
dend In  the  meantime,  will  not  be 
enforced  in  a  court  of  equity  as 
against  the  creditors  of  such  corpo- 
ration. Vance,  etc.,  Co.  v.  Bentley, 
92  111.  A.  287  [aff  196  111.  236,  63 
NE  634].  (3)  A  Michigan  manufac- 
turing corporation,  prohibited  by 
the  law  of  the  state  from  issuing 
stock  except  for  full  par  value  re- 
ceived, or  until  at  least  one  half  of 


For  toterMwsa.  Aerelopauats  sad  ohsagss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  aqte  number. 


§§  850-851] 


CORPORATIONS 


[14  C.  J.]     571 


ments  on  account  of  his  subscription  by  a  mortgage 
on  the  corporate  property,  such  an  agreement  being 
clearly  void  as  t^ainst  the  creditors  of  the  corpora- 
tioD.  A  stipulation  in  the  contract  of  a  stock 
subscription  that  it  shall  be  payable  only  on  the 
call  of  the  corporation  is  valid  as  between  stock- 
holders, but  cannot  be  permitted  to  defeat  the 
rights  of  creditors."  In  these  eases  the  stipulation 
or  special  agreement  itself  only  is  void,  and  it  does 
not  affect  the  subscription.  The  courts  hold  the 
subscriber  to  his  subscription  as  if  the  unlawful 
agreement  had  not  been  made,  as  the  only  means 
of  preventing  fraud  and  protecting  the  other  sub- 
scribers and  creditors." 

When  mle  does  not  apply.  As  a  rule  an  agree- 
ment that  a  subscriber  need  not  pay  at  all,  or  that 
he  need  pay  part  only  of  his  subscription,  is  void 
as  against  creditors  of  the  corporation,  eVen  though 
the  corporation  and  all  the  other  stockholders  may 
be  parties  to  it;"  but  if  no  rights  of  creditors  in- 
tervene, and  the  subscription  is  not  necessary  to 


make  up  the  amount  of  stock  required  by  the  char- 
ter, so  that  there  is  no  fraud  upon  the  state,  and 
no  special  charter  or  statutory  provision  is  violated, 
the  agreement  is  binding  upon  the  corporation  and 
the  other  stockholders  who  expressly  or  impliedly 
assent."  And  where  a  creditor  deals  with  the  com 
poration  with  knowledge  of  the  agreement  that  only 
a  certain  percentage  of  the  par  value  of  each  share 
of  stock  subscribed  is  to  be  paid,  he  relies  only  on 
that  amount/  and  has  no  equitable  right  to  insist  on 
the  collection  of  any  greater  sum  from  the  stock- 
holders than  the  corporation  itself  could  claim  aa 
a  part  of  its.  assets.*" 

[i  851]  (4)  Stipulations  for  Payment  of  In- 
terest by  Coiporatidii."  The  courts  have  in  some 
cases  sustained  stipulations  for  the  payment  by  a 
corporation  of  interest  on  the  amount  paid  in  on 
subscriptions  to  stock  until  all  or  a  certain  portion 
of  the  company's  road  should  be  completed  or  put 
in  operation,*'  or  until  a  dividend  should  be  de- 
clared,** and  a  stipulation  for  payment  of  interest 


the  capital  stock  or  of  any  proposed 
Increase  had  been  actually  taken  by 
good  faith  subsciiptlons,  and  re- 
quired to  file  an  annual  statement 
riving  a  list  of  Its  stockholders  and 
the  amount  of  stock  held  by  each, 
has  no  power  aa  against  its  cred- 
itors to  enter  Into  a  contract  giving 
a  subscriber  who  pays  for  and  re- 
ceives his  stock  an  option  to  convert 
himself  into  a  creditor  by  agreeing 
to  purchase  his  stock  on  demand 
and  notice.  Allen  v.  Commercial 
Nat.  Bank,  191  Fed.  97,  111  CCA  677. 
(4)  Wher*  a  subscription  to  corpo- 
rate stock  was  unconditional  In  Its 
terms,  and  the  other  subscribers  had 
r.o  notice  that  the  particular  sub- 
scriber had  the  privilege  of  with- 
drawal, the  fact  that  he  had  a  secret 
arrangement  with  the  corporation, 
whereby  he  was  to  be  permitted  to 
withdraw  his  subscription,  and  In 
pursuance  of  which  he  afterward 
erased  his  name  from  the  subscrip- 
tion list,  does  not  release  him  from 
liability  upon  his  subscription. 
Great  Western  Tel.  Co.  v.  Haight,  49 
111.  A.  633.  (5)  A  secret  agreement, 
entered  Into  between  the  directors 
of  such  corporation  and  a  subscriber 
for  shares  In  Its  capital  stock,  that 
he  may  within  a  specified  time  re- 
duce the  number  of  shares  thus  sub- 
scribed for,  the  subscription  being 
held  out  as  bona  fide  for  the  full 
amount.  In  order  to  induce  others  to 
become  subscribers,  is  void,  as  a 
fraud  upon  the  other  subscribers; 
and  the  original  subscription  may 
be  enforced  for  Its  full  amount 
between  the  corporation  and  sub- 
scriber. White  Mountains  R.  Co. 
V.  Eastman,  34  N.  H.  124.  See  also 
In  re  Tichenor-Grand  Co.,  203  Fed. 
720  (holding  that  under  N.  Y.  Pen. 
L.  i  664,  which  prohibits  a  corpo- 
ration from  purchasing  its  own 
stock  except  out  of  surplus,  a  con- 
tract by  a  corporation  with  a  sub- 
scriber to  its  stock,  which  is  issued 
and  paid  for,  to  repurchase  the  same 
at  the  subscriber's  .election,  is  .In- 
valid, and  not  enforceable  as  against 
the  trustee  In  bankruptcy  of  the 
corporation ) ;  Sarbach  v.  Kansas  Fis- 
cal Agency  Co.,  86  Kan.  734,  122  P 
113,  AnnCasl913C  415  (holding  that 
vhere  a  subscriber  for  corporate 
stock  under  a  8pe(!lal  agreement 
that  It  might  be  returned  and  his 
note  therefor  and  any  portion  of 
flie  price  paid  should  be  returned  to 
him  accepted  dividends,  he  became 
J;  stockholder,  an'd  not  a  mere  op- 
tional subscriber,  and  that  the  spe- 
<>ttl  agreement  could  not  be  enforced 
U  the  expense  of  other  stock- 
holders). 

_3S.  Boney  v.  Williams,  56  N.  J. 
Bi  (91.  S8  A  18*. 

881    Curry    v.    Woodward,    63   Ala. 
371. 

87.    V.   B. — Webster  v.   Upton,   91 ' 


tJ.  S.  66,  23  L.  ed.  384:  Upton  v.  Trlb- 
Ucock,  91  U.  S.  46.  28  L..  ed.  203. 

Cal. — Quarts  Glass,  etc.,  Co.  v. 
Joyce,   27  Cal.  A.  623.   160  P  648. 

111. — Great  Western  Tel.  Co.  v. 
Gray,  122  111.  630,  14  VTBS  214;  Melvin 
V.  Lamar  Ins.  Co.,  80  111.  446,  22  AmR 
199. 

Ind. — New  Albany,  etc.,  B.  Co.  v. 
Fields,  10  Ind.  187;  Fleece  v.  Indiana, 
etc.,  R.  Co.,  -8  Ind.  460. 

Mo. — Chouteau  Ina  Co.  v.  Floyd, 
74  Mo.  286. 

Nebr. — ^Tork  Park  BIdg.  Assoc,  v. 
Barnes,  39  Nebr.  834,  58  NW  440. 

N.  H. — Piscataqua  Ferry  Co.  v. 
Jones.  89  N.^.  491. 

N.  T.— Meyer  v.  Blair,  109  N.  T. 
600,  17  NE  228,  4  AmSR  600:  Tonkers 
Gazette  Co.  v.  Jones,  30  App.  Div. 
316,  61  NTS  973. 

N.  C. — ^Warren  County  Co-op.  As- 
soc. Cot  V.  Boyd,  171  N.  C.  184,  88  SB 
163. 

Oh. — ^Henry  v.  Vermillion,  etc.,  R. 
Co.,  17  Oh.  187;  Stunt  v.  Newark 
Weldless  Tube,  etc,  Co..  22  Oh.  Clr. 
Ct.   120,    12   Oh.   Clr  Dec.   170. 

Pa, — Miller  v.  Hanover  Junction, 
etc..  R.  Co.,  87  Pa  96,  30  AmR  349; 
Robinson  v.  Pittsburgh,  etc.,  R.  Co., 
32  Pa.  334,  72  AmD  792;  Raymond  v. 
Stephens.  41  Pa  Co.  331. 

Va— Wilson  v.  Hundley,  96  Va.  96, 
30  SE  492,  70  AmSR  837. 

Wis. — Downle  v.  White.  12  Wis. 
176,  78  AmD  731. 

And  see  other  cases  and  cross  ref- 
erences supra  this  section. 

[a]  Other  bomi  fide  ■ubscribara 
not  olaohargad. — Since  subscriptions 
to  corporate  stock,  made  on  a  secret 
agreement  that  no  liability  should 
attach  by  reason  thereof,  will  be  up- 
held as  valid  and  binding  on  such 
subscribers,  others  subscribing  on 
the  faith  of  such  subscriptions  are 
not  defrauded  thereby.f  Wilson  v.- 
Hundley,  96  Va.  96,  30  SE  492,  70 
AmSR   837,       . 

38.  Scovlll  v.  Thayer,  106  U.  S. 
143,  26  L.  ed.  968;  Wlnston"v.  Dorsett 
Pipe,  etc.,  Co.,  129  111.  64,  21  NB  514. 
4  L.RA  507;  Bent  v.  Underdown,  156 
Ind.  516,  60  NE  307;  Martin  v.  South 
Salem  Land  Co.,  94  Va.  28,  26  SB  691. 
See  infra  XII,  D. 

39.  ScoviU  V.  Thayer,  106  U.  S. 
143,  26  L.  ed.  968;  Winston  v.  Dorsett 
Pipe,  etc.,  Co..  129  111.  64,  21  NE  514, 
4  LRA  507;  Bent  v.  Underdown,  166 
Ind.  516,  30  NB  307;  Jones  v.  John- 
son, 88  Ky,  630,  6  SW  582,  9  KyL 
789.     See  also  supra  {{  608,  618. 

ta]  ZUiurtcationa. — (1)  One  who 
subscribes  as  trustee  to  the  capital 
stock  of  a  corporation  solely  in  order 
to  enable  it  to  obtain  a  certificate  of 
organization,  under  ^n  agreement 
with  the  other  subscribers  that  he  is 
not  to  be  liable  on  the  stock,  and  is 
not  to  be  required  to  pay  assessments 
thereon,   is  not  liable  to  an  assess- 


\ 

ment  oh  such  stock  as  against  the 
other  subscribers,  until  it  becomes 
necessary  to  assess  it  in  order  to  pay 
debts  of  the  corporation.  Winston  v. 
Dorsett  Pipe,  etc.,  Co.,  129  111.  64,  21 
NB  614,  4  LRA  507  [aff  27  III.  A. 
5461.  (2)  And  where  one  subscribed 
to  Dank  stock  on  condition  that  at 
the  end  of  a  certain  period,  if  he 
wished,  he  could  return  the  stoclc 
and  receive  back  the  note  he  had 
given  in  payment,  and  which  con- 
tained the  same  stipulation,  it  was 
held  that  the  stockholders,  not  hav- 
ing been  misled,  were  bound  by  the 
tontract.  Jones  v.  Johnson,  86  Ky. 
30,  6  SW  582,  9  KyL  789. 

40.  U.  S. — Great  Western  Mln., 
etc..  Co.  V.  HarrlSi  128  Fed.  321,  68 
CCA  51  raff  198  U.  S.  661,  25  SCt  770, 
49  L.  ed:  11631;  Colt  v.  North  Caro- 
lina Gold  Amalgamating  Co..  14  Fed. 
12  [aft  119  U.  S.  343,  1  SCt  281.  80  L. 
ed.  4201;  Kenton  Furnace  R.,  etc..  Co. 
V.  McAlpin,  6  Fed.  737. 

Ind. — -Bent  v.  UnderdowD,  156  Ind. 
616,  60  NB  307;  Camahan  v.  Camp- 
bell, 69  NB  1064. 

Iowa. — State  Trust  Co.  v.  Turner, 
111  Iowa  664,  82  NW  1029,  53  LRA 
136;  Callanan  v.  Windsor,  78  Iowa 
193.  42  NW  852. 

Kan. — Walbum  v.  Chenault,  43 
Kan.   362,   23  P  659. 

Mich. — Young  v.  Erie  Iron  Co.,  66 
Mich.  Ill,  31  NW  814. 

Minn. — ^Hosres  v.  Northwestern 
Mfg.,  etc..  Co.,  48  Minn.  174,  50  NW 
1117,  31  AmSR  637,  15  LRA  470; 
Deadwood  First  Nat.  Bank  v.  Gustin 
Minerva  Cona  Mln.  Co..  42  Minn.  327,  ' 
44  NW  198,  18  AmSR  510,  6  LRA  676. 

Mo. — Carp  v.  Chipley,  73  Mo.  A,  22. 

Nebr. — Enterprise  Ditch  Co.  v. 
Moffltt,  58  Nebr.  642,  79  NW  660,  76 
AmSR   122,   45   LRA  647. 

Wash. — Adamant  Mfg.  Co.  v.  Wal- 
lace,  16  Wash.  614,  48  P  416. 

See  also  supra  .|  629  et  seq. 

41.  Oroas  references: 
Construction  of  such  stipulations  or 

agreements  see  infra  i  856. 

Interest    bearing     stock     see     supra 
<  687. 

Interest  certificates  see  supra  i  589. 

Ratification    of    unauthorized    agree- 
ment of  officer  see  infra  {  864. 
48.     Mass. — Waterman      v.      Troy, 

etc.,    R.    Co.,    8    Gray   483;   Wright   v. 

Vermont,  etc,  R.  Corp.,  12  Cush.-  68. 
Mich. — McLaughlin  v.  Detroit,  etc., 

R.  Co.,  8  Mich.  100. 

Pa. — Miller  v.    Pittsburgh,    etc..   R. 

Co.,  40  Pa  237.  80  AmD  570. 

Vt. — Richardson    v.    Vermont,   etc., 

R.  Co.,    44   Vt.    613:   Rutland,  etc,   R. 

Co.  V.  Thrall.  36  Vt.  536. 

Wis. — Milwaukee,    etc.,    R.    Co.    v. 

Field,  12  Wis.  340. 

Contra   Troy,   etc,   R.   Co.   v.   Tib- 
bits,   18  Barb.    (N.  T.)    297. 
See  also  supra  i  587. 
43.    Racine  County  Bank  v.  Ayer4  ^ 

12  Wia  612.0igitized  by  dOOglC 
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on  Bums  paid  np  in  advance  of  ealla.^  Sometimes 
Buch  payment  of  interest  is  expressly  authorized  by 
charter  or  statute/"  Such  a  stipuLEition,  however, 
is  void  if  it  is  in  violation  of  the  charter  of  the 
corporation  or  the  general  law,**  if,  not  being  ex- 
pressly anthohzed,  it  is  in  fraud  of  other  subscrib- 
ers or  stockholders,  as  where  interest  is  paid  to 
some  and  not  to  others,*^  or  if  it  operates  to  the 
prejudice  of  creditors  of  the  corporation.**  If  the 
interest  is  payable  only  out  of  surplus  earnings  not 
needed  for  the  payment  of  the  debts  of  the  corpo- 
ration, or  for  Uie  prosecution  of  its  business,  the 
stipulation  is  not  in  fraud  of  creditors  nor  contrary 
to  public  policy.** 

[$  852]  (6)  Oral  Stipnlations  or  A^nementB. 
In  accordance  with  the  general  rule  excluding  parol 
evidence  of  a  ,prior  or  contemporaneous  oral  agree- 
ment to  add  to,  vary,  or  contradict  a  written  con- 
tract of  subscription  which  is  complete  on  its  tsLce,^ 
parol  evidence  is  generally  not  admissible  to  import 
into  a  complete  and  unambiguous  written  contract 
of   subscription   special    tepns   or   conditions   not 


shown  to  have  been  omitted  therefrom  by  fraud  or 
mistake,  or  to  vary  the  terms  or  conditions  ex- 
pressed therein."  In  some  jurisdictions,  however, 
terms  as  to  which  the  subscription  is  silent  and 
which  do  not  vary  the  terms  expressed  may  be 
shown." 

[i  853]  (6)  Other  SUpnlations  or  AfrBflments 
in  Writing.  Whether  a  special  agreement  contained 
in  a  -separate  contemporaneous  writing  can  be 
shown  to  affect  a  written  subscription  complete  and 
unambiguous  on  its  face  depends  upon  the  circum- 
stances. If  there  is  no  fraud  as  against  other  sub- 
scribers or  creditors  the  instruments  are  to  be 
taken  together  as  constituting  the  contract;"  but 
when  the  special  terms  would  operate  as  a  fraud 
upon  other  stockholders  subscribing  in  ignorance  of 
them,  or  to  the  prejudice  of  creditors,  the  separate 
contemporaneous  instrument  will  not  be  given 
effect.'^ 

[%  854]  (7)  Antbortty  of  Officer  or  Agent  and 
Katification."''  Only  the  stockholders  or  the  di- 
rectors or  other  managing  agents  of  a  corporation 


M.  Lock  V.  Queensland  Inv.,  etc., 
Co..  [1896]  A.  C.  461  [aff  [1896]  1  Cb. 
897]. 

45.  Hardin  County  v.  Iioulsvllle, 
etc,  R.  Co.,  92  Ky.  412,  17  SW  860, 
14  KyL  401;  Manlce  v.  Hudson  River 
R.  Co.,  10  N.  T.  Super.  426;  Paines- 
vllle,  etc.,  R.  Co.  v.  King.  17  Oh.  St. 
E34;  Ohio  v.  Clevelajid,  etc.,  R.  Co., 
6  Oh.  St.  489;  Pittsburg,  etc^  R-  Co. 
V.  Allegheny  County,  6S  Pa.  126. 
Bee  also  supra  |  587. 

46.  Troy,  etc.,  R.  Co,  v.  Tibblts, 
18  Barb.  (N.  Y.)  297;  Pittsburg,  etc., 
R.  Co.  V.  Allegheny  County.  68  Fa. 
126. 

[a]  miyvlatloB  not  in  vlolatloa  oA 
eluuriw  or  atatnW— A  railroad  char- 
ter requirement  that  a  certain 
amount  of  stock  shall  be  subscribed 
before  any  assessments  shall  be 
made  la  not  violated  by  a  stipulation 
in  the  Subscriptions  that  interest 
shall  be  paid  on  all  sums  assessed 
and  paid  in  from  the  time  of  pay- 
ment until  tbe  railroad  shall  be  rut 
in  operation.  Rutland,  etc.,  R.  Co.  v. 
Thrall,  35  Vt  B86. 

47.  Troy,  etc.,  R.  Co.  v.  Tibblts. 
18  Barb.  (K.  T.)  297  (holding  that  a 
condition  in  a  preliminary  subscrip- 
tion that  provides  for  a  dividend  by 
way  of  Interest  to  paying  subscrib- 
ers until  the  full  completion  of  the 
road,  at  the  expense  of  subscribers 
who  do  not  pay,  is  against  rubllc 
pplicy):  PainesviUe,  etc.,  R.  Co.  v. 
King,  17  Oh.  St.  584;  Ohio  v.  Cleve- 
land, etc.,  R.  Co.,  6  Oh.  St.  489;  Pitts- 
burg, etc.,  R.  Co.  V.  Allegheny  Coun- 
ty, 63  Pa.  126. 

48.  Troy,  etc.,  R.  Co.  v.  Tibblts, 
18  Barb.  (N.  Y.)  297;  Painesvllle, 
etc..  R.  Co.  V.  King,  17  Oh.  St.  534 
(holding  that,  where  the  directors  of 
a  railroad  company  assumed  to  sell 
shares  of  stock  by  special  contract 
stipulating  for  the  payment  of  inter- 
est annually  on  such  stock  until  the 
completion  of  the  road,  payment  of 
the  interest  could  not  be  enforced  by 
action  where  it  appeared  that  the 
company  had  no  means  or  resources 
from  which  payment  could  be  made 
except  its  capital  stock,  and  that 
large  debts  Incurred  in  the  partial 
construction  of  the  road  remained 
due  and  unpaid);  Ryan  v.  Miami  Val- 
ley R.  W.  Co.,  6  Oh.  Dec.  (Reprint) 
1071,  10  AmLRec  263  (interest  not 
payable  except  out  of  profits) ;  Pitts- 
burg, etc.,  R.  Co.  V.  Allegheny  Coun- 
ty, 63  Pa.  126.     See  also  supra  |  587. 

4*.  Richardson  ▼.  Vermont,  etc., 
R.  Co.,  44  Vt  613.  See  also  supra 
J- 587. 

BO.     See  Evidence  [17  Cyc  667]. 

81.  U.  S. — Brewers'  P.  Ins.  Co.  ▼. 
Clauson,  4  F.  Cas.  No.  1,861. 

Ala. — Wurtsburger  v.  Anniston 
Rolling  Mills.  94  Ala.  640,  10  B  129. 


Ark. — Collins  v.  Southern  Brick 
Co.,  92  Ark.  504,  123  SW  652,  135  Am 
SR  197,  19  AnnCas  882;  Mississippi, 
etc.,  R.  Co.  V.  Ooss,  20  Ark.  443. 

Conn. — Rldgefleld,  etc.,  R.  Co.  v. 
Brush.  43  Conn.   86. 

Fla. — Johnson  v.  Pensacola,  etc.,  "R- 
Co.,  9  Fla.  299-  Martin  v.  Pensacola, 
etc.,  R.  Co.,  8  Fla.  370,  73  AmD  718. 

111. — Jewell  V.  Rock  River  Paper 
Co.,  101  111.  67;  Corwith  v.  Culver, 
69  111.  502:  Dill  v.  Wabash  Valley 
R.  Co.,  21  111.  91;  Stone  v.  Vandalia 
Coal,  etc.,  Co..  59  III.  A.   536. 

Ihd. — I<ow  V.  Studabaker,  110  Ind. 
67,  10  NE  301;  Cincinnati,  etc.,  R.  Co. 
V.  Pearce,  28  Ind.  502;  Brownlee  v. 
Ohio,  etc.,  R.  Co.,  18  Ind.  68;  Thom- 
burgh  V.  Newcastle,  etc.,  R.  Co.,  14 
Ind.  499;  Eakrigtit  v.  Logansport, 
etc.,  R.  CJo.,  IS  Ind.  404. 

Iowa. — Tabor,  etc.,  R.  Co._,v.  Mc- 
Cormlck,  90  Iowa  446,  57  NW  949; 
Blair  V.  Buttolph,  72  Iowa  31,  33  NW 
349:  Oelpcke  v.  Blake,  19  Iowa  263; 
Jack  v.  Naber,  16  Iowa  450. 

Kan. — ^Topeka  Mfg.  Co.  v.  Hale,  39 
Kan.  23,  17  P  601. 

Ky.— Wight  V.  Shelby  R.  Co..  16  B. 
Mon.  4,   63  AmD  622. 

Me. — ^Kennebec,  etc.,  R.  Co. '  v. 
Waters,  34  He.-  369. 

Md. — Scarlett  V.  Academy  of  Mu- 
sic, 46  Md.  132. 

Minn. — ^Masonic  Temple  Assoc  v. 
Channel!.  43  Minn.  353,  45  NW  716. 

Miss. — Thlgpen  v,  Mississippi  Cent. 
R.  Co.,  32  Miss.  347. 

Mo. — Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286;  La  Grange,  etc..  Plank 
Road  Co.  V.  Mays,  29  Mo.  64:  New- 
land  Hotel  Co.  V.  Wright,  73  Mo.  A. 
240;  Ollesheimer  v.  Thompson  Mfg. 
Co.,  44  Mo.  A.  172. 

Nebr. — Nebraska  Kxposltion  As- 
soc, v.  Townley,  48  Nebr.  893,  65  NW 
1062. 

N.  H. — ^Libby  v.  Mt  Honadnock 
Mineral  Spring,  etc.,  Co.,  68  N.  H.  444, 
44  A  602:  Pisoataqua  Ferry  Co.  v. 
Jones,  89  N.  H.  491. 

N.  Y. — Kelsey  v.  Northern  Light 
Oil  Co.,  46  N.  Y.  505;  Phoenix  Ware- 
housing Co.  V.  Badger,  6  Hun  293 
[aff  67  N.  Y.  294]. 

N.  C. — Boustaall  v.  Stronach.  172  N. 
C.  273,  90  SK  198;  Marshall  Fdy.  Co. 
V.  Kllilan,  99  N.  C.  601,  6  SE  680,  6 
AmSR  689. 

Oh.— Noble  v.  Callender.  20  Oh.  St. 
199. 

Okl. — ^Huster  v.  Newkirk  Creamery, 
etc..  Co..  42  Okl.  440,  141  P  790.  LRA 
191 5A  390;  Chicago  Bldg..  etc,  Co. 
V.  Lyon,   10  Okl.   704,   64  P  6. 

Pa, — Philadelphia,  etc.,  R.  Co.  v. 
Conway,  177  Pa.  364,  35  A  716;  Rob- 
inson v.  Pittsburgh,  etc.,  R.  Co.,  82 
Pa.  334,  72  AmD  792. 

Vt.— Blodgett  V.  Morrill,  20  Vt.  609. 

Ont. — Farmers    Bank   v.    Blow.    18 


Ont.  L.  630,  13  OntWR  1041. 

And  see  other  cases  supra  IS  808, 
837. 

Bxoasttoiui  to  mla  see  supra  {  808. 

QnalUled  mla  in  PesBSTlTaala  see 
supra   §S   808,  837. 

68.  Bobzin  v.  Gould  Balance  Valve 
Co.,  140  Iowa  744,  118  NW  40  (hold- 
ing that  where  a  written  stock  sub- 
scription contract  was  silent  as  to 
the  location  of  the  corporation's 
plant,  parol  evidence  of  an  agree- 
ment between  the  corporation  and 
certain  stockholders  to  maintain  the 
location  of  the  plant  at  a  certain 
place  for  not  less  than  five  years 
was  not  objectionable  as  varying  the 
terms  of  the  written  contract).  See 
generally    Evidence    [17    Cyc    638   et 

^k.  Elliot  V.  New  York  Endow- 
ment Co.,  78  Hun  519,  26  NYS  107 
[aff  148  N.  Y.  752  mem.  43  NE  987 
mem]  (where  effect  was  given  to  a 
letter  accompanying  a  contract  of 
subscription,  and  which  was  to  the 
effect  that  the  subscriber  was  to 
pay  part  of  the  subscription  by  de- 
ducting a  certain  percentage  from 
his  monthly  accounts  with  the  cor- 

g oration).  And  see  Dickinson  v. 
ubiate  Mln.  Co.,  11  Cal.  A.  666,  106 
P  123. 

64.  Brownlee  v.  Ohio,  etc.,  R:  Co., 
18  Ind.  68  (holding  that  it  was  not  a 
grood  bar  to  an  action  upon  a  sub- 
scription to  the  stock  of  a  railroad 
company,  to  aver  that,  at  the  time 
the  subscription  was  made,  the  so- 
liciting agent  of  the  company  agreed 
In  writing  separate  frQm  the  con- 
tract of  subscription,  that  if  the  citi- 
zens of  a  named  place  and  vicinity 
would  subscribe  a  given  sum  to  such 
stock,  the  proposed  road  should  be 
located  within  a  given  distance  of 
such  place,  and  that  such  subacrip- 
tlon  should  be  expended  on  a  certain 
part  of  said  road,  and  that  the  sub- 
scription was  made  in  consideration 
of  such  agreement,  and  that  said 
agreement  was  not  performed  by  the 
company);  White  Mountains  R.  Co. 
v.  Eastman,  84  N.  H.  124  (holding 
that  a  secret  agreement,  entered  Into 
between  the  directors  of  such  cor- 
poration and  a  subscriber  for  shares 
In  Its  capital  stock,  that  he  might 
within  a  Specified  time  reduce  the 
number  of  shares  thus  subscribed 
for,  the  subscription  being  held  out 
as  bona  tide  for  the  full  amount,  in 
order  to  induce  others  to  become 
subscribers,  was  void,  as  a  fraud 
upon  the  other  subscribers;  and  tbe 
original  subscription  would  be  en- 
forced for  Its  full  amount  between 
the  corporation  and  subscriber).  See 
also  supra  §  850. 

66.     See  generally  supra  i    829. 

Aa  to  oondlttonaf  sntaozlptloa  sm 
supra  f  882. 


For  later  oaaea,  dsTelopnuats  aad  ohaacM  in  the  law  see  cumulative  Annotations,  same  title,  pag*  and  note  number. 
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are  authorized  to  receive  subsoriptions  upon  special 
terms,  and  if  such  subscriptions  are  received  by 
other  a^nts  without  authority  they  are  not  binding 
nnless  ratified;"  or  else  the  unauthorized  and  un- 
ratified special  terms,  where  they  do  not  appear 
on  the  subscription,  are  void  and  the  subscription 
is  binding  according  to  the  terms  expressed."  And 
sometimes  the  charter  or  statute  requires  formal 
authority  from  the  stockholders  to  subscriptions  on 
special  terms,  ao  that  they  cannot  be  received  even 
by  the  directors  without  cuch  authority."  Such 
subscriptions  cannot  be  received  prior  to  incorpora- 
tion by  eommiasiooers  appointed  to  receive  sub- 
scriptions, unless  such  authority  is  expressly  con- 
ferred npon  them  by  the  charter  or  articles  of  asso- 
ciation.*" But  a  subscription  upon  special  terms 
received  by  such  agents  without  authority  may,  if 
not  withdrawn,  be  treated  as  a  continuing  offer  to 
the  corporation,  and,  if  otherwise  valid,  will  become 
binding  if  accepted  by  the  mt^ag^ing  agents  after 
the  corporation  has  ,been  0Tganized.°"  A  promoter 
of  a  corporation  cannot  bind  it  by  any  contract 
made  in  obtaining  a  subscription  before  the  organi- 
zation of  the  corporation,  unless  such  contract  is 
ratified  by  the  corporation  when  formed,  in  which 
case  it  is  binding  according  to  its  terms.'^  An 
agent  to  solicit  subscriptions,  appointed  by  the 
stockholders,  directors,  or  managing  agents  of  a 
corporation  after  its  oi^anization,  cannot  accept 
subscriptions  upon  special  terms  unless  authority 
to  do  so  has  been  conferred  upon  him.*^  If  he  does 
accept   such  a  subscription,  however,  without  au- 


thority, the  directors  or  managing  agents  may 
ratify  his  act,  and  render  the  subscription  bind- 
ing;** and  there  is  such  a  ratification  if  they  accept 
a  subscription  on  sp>ecial  terms  with  knowledge  of ' 
such  terms.**  But  when  the  unauthorized  special 
terms  do  not  appear  on  the  subscription,  and  it  is 
accepted  by  the  corporation  in  ignorance  thereof 
there  is  no  ratification  of  the  special  terms,  and 
therefore  the  subscription  is  binding  in  accordance 
with  the  terms  expressed  therein  and  the  special 
terms  are  void.** 

[i  855 j  c.  Effect  and  Oonstmction  of  Valid 
Subscriptions  on  Special  Tenns  and  Remedies  on 
Breach — (1)  In  OeneraL  As  has  already  been 
stated,**  a  subscription  on  special  terms  as  distin- 
gnished  from  a  conditional  subscription,  as  soon  as 
it  is  accepted  so  as  to  become  a  binding  contract, 
makes  the  subscriber  a  stockholder,  with  all  the 
rights  and  liabilities  of  a  stockholder,  including 
liability  on  the  subscription,*^  and  as  a  rule  a 
breach  by  the  corporation  will  have  no  effect  upon 
his  status  as  a  stockholder,**  bnt  will  entitle  him 
to  maintain  an  action  against  the  corporation  for 
damages,"  or,  in  a  proper  case,  for  an  injunction 
or\specific  performance.™  The  special  term  or  con- 
dition subsequent  may,  however,  be  such  that  a 
breach  will  discharge  him  from  further  liability  to 
the  corporation  on  the  subscription'  or  entitle  him 
to  rescind  as  for  failure  of  consideration  and  re- 
cover back  what  he  has  paid,"  although  not  from 
liability  to  or  for  the  benefit  of  creditors  when  the 
corporation  has  become  insolvent."    If  a  subscrip- 


Se.  Ark. — ^Hastings  Industrial  Co.  v. 
CoDeland.  114  Ark.  416.  16$  SW  1186. 

Cal. — Jefferson  v.  Hewitt,  103  Cal. 
624.    37    P*638. 

Ind. — Junction  R.  Co.  v.  Reeve,  15 
Ind.  236. 

Mo. — Joy  v.  Manion,  28  Mo.  A.  66. 

N.  T. — St.  Nicholas  Ins.  Co.  v. 
Howe, '  20  N.  T.   Super.    460. 

N.  C— North  Carolina  R.  Co.  v. 
Leach,   49  N.  C.   340. 

'a]  SalMexl^tlon  payabls  la  prop- 
mrtf, — A  subscription  to  the  capital 
stock  of  a  railroad  company,  payable 
by  the  conveyance  of  certain  land, 
and  conditioned  that,  if  the  company 
declines  to  take  the  land  at  the 
price  .named,  the  subscription  shall 
DO  void,  can  only  be  accepted  by  the 
directors  of  the  company  or  throu^ 
their  awtborlEed  agent.  JunctionpR. 
Co.  V.   Reeve,   16   Ind.   236, 


(bl  AMttualtj  of  affeut  a  onastloji 
fox  ib*  InxT  see  Hastings  Industrial 
Co.  V.  Copefand,  114  Ark.  415,  169  SW 


1186. 

B7.  Ark.— Collins  v.  Southern  Brick 
Co.,  92  Ark.  604,  128  SW  662,  135 
AmSR  197.  19  AnnCas  882. 

Mo. — Joy  V.  Hanion,  28  Mo.  A.  66. 

N.  Y. — St.  Nicholas  Ins.  Co.  v. 
Howe,   20  N.  T.  Super.   460. 

N.  C. — North  Carolina  R.  Co.  v. 
Leach,  49  N.  C.  340. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Conway,  177  Pa.  364,  36  A  716:  Nlp- 
penose  Mfg.  Co.  v.  Stadon,  68  Pa. 
256;  Bedford  R.  Co.  v.  Bowser,  48  Pa. 
29;  Robinson  v.  Pittsburgh,  etc.,  R. 
Co.,  32   Pa.   334,  72  AmD  792. 

Wash. — Hardin  v.  Sweeney,  14 
Wash.   129,  44  P  l48. 

Ont. — Monarch  L.  Assur.  Co.  v. 
Brophy,  14  Ont.  L.   1,   9   OntWR  161. 

58.  Miller  v.  Coscnic  Cement,  etc., 
Co.,  109  Md.  11,  71  A  91  (holding 
that  an  agreement  by  a  board  of  di- 
rectors to  receive  a  formula  in  ex- 
change for  stock  was  void,  because 
not  authorized  by  the  "stockholders 
assembled  In  general  meeting,"  as 
required  by  Annot.  Code  [1904]  art 
23  i  69). 

BS.  North  Carolina  R.  Co.  v. 
Leach,  49  N.  C.  340:  Trott  v.  Sar- 
chett,  10  Oh.  St.  241:  Nlppenosa  Mfg. 
Co.  V.  Stadon,  68  Pa  256;  Bedford  R. 
Co.  T.  Bowser,  48  Pa.  29;  Pittsburgh, 
etc,  R.  Co.  v.   Stewart,   41   Pa.   64; 


Erie,  etc.,  Plank-Road  Co.  v.  Brown, 
25  Pa.  166. 

Aathoilty  of  eommlasioBers  g«B- 
•tally  see  supra  |  829. 

As  to  condltloBal  ■nbacxlptloas  see 
supra  i  832. 

eo.  Frankfort,  etc..  Tump.  Co.  v. 
Churchill,  6  T.  B.  Mon.  (Ky.)  427,  17 
AmD  159;  Bedford  R.  Co.  v.  Bowser, 
48  Pa  29. 

ex.  Bobzln  V.  Oould  Balance  Valve 
Co.,  140  Iowa  744,  118  NW  40;  Joy 
V.  Manion,  28  Mo.  A.  66;  Braddock 
V.  Philadelphia,  etc,  R.  Co.,  45  N.  J. 
Li.  363  (semble) ;  Tonkers  Gazette 
Co.  V.  Taylor,  SO  App.  Dlv.  334.  61 
NYS  969.  And  see  supra  IS  284.  289 
et  seq. 

[a]  BaUfloatlon. — Where  promoters 
of  a  corporation  negotiated  stock 
sulwcriptlon  contracts  subject  to  a 
condition  subsequent  requiring  the 
corporation  to  maintain  a  certain  lo- 
cation of  its  plant  for  Ave  years,  and 
the  corporation's  officers  received  and 
retained  the  money  paid  on  such  sub- 
scriptions with  knowledge  of  the 
condition.  It  was  ratified  by  the  cor- 
poration. Bobzin  v.  Gould  Balance 
Valve  Co.,  140  Iowa  744,  118  NW  40. 

ea.  Jefferson  v.  Hewitt,  103  Cal. 
624,  37  P  638;  "Junction  R.  Co.  v. 
Reeve,  15  Ind.  236;  St.  Nicholas  Ins. 
Co.  v.  Howe,  20  N.  T.  Super.  460: 
Hardin  v.  Sweeney,  14  Wash.  129,  44 
P  138. 

63.  Jefferson  v.  Hewitt,  103  Cal. 
624,  37  P  638;  Junction  R.  Co.  v. 
Reeve,  16  Ind.  238:  Frankfort,  etc., 
Turnp.  Co.  v.  Churchill,  6  T.  B.  Mon. 
(Ky.)  427,  17  AmD  169;  McLaughlin 
V.  Detroit,  etc.  R.  Co.,  8  Mich.  100; 
Blssell  V.  M.  W.  Savage  Factories, 
137  Minn.   131,   162  NW  1066. 

[a]  ZSsna  of  oextUteata  Uadlsff 
coipoxatlon  to  pay  Interest.— If  a 
railway  corporation  has  authority  to 
issue  a  stock  certificate  binding  it 
to  pay  interest  to  the  holder  in  cash, 
it  may  ratify  one  which  has  been 
issued  by  Its  officers  without  author- 
ity; and  it  is  sufficient  evidence  of 
such  ratification  that  the  corporation, 
at  a  regular  meeting  of  the  stock- 
holders, passes  a  resolution  for  the 
payment  In  its  bonds  of  interest  on 
such  certificate.  McLaughlin  v.  De- 
troit, etc.,  R.  Co.,  8  Mich.  100. 

64.  Jelrerson  v.   Hewitt,  103   Cal. 


624,  37  P  638;  Bobzin  v.  Gould  Bal- 
ance Valve  Co..  140  Iowa  744,  118 
NW  40;  Frankfort,  etc.  Turnp.  Co.  v. 
Churchill,  6  T.  B.  Mon.  (Ky.)  427,  17 
AmD  159. 

[aj  oonaeat  of  several  members 
of  the  board  of  directors  of  a  rail- 
road corporation,  acting  separately, 
and  not  shown  to  constitute  a  quo- 
rum, to  a  subscription  to  the  stock 
of  the  company,  which  provides  for 
payment  In  land  to  be  taken  at  a 
certain  price.  Is  not  a  valid  accept- 
ance of  the  subscription.  Junction 
R.  Co.  v.  Reeve,  16  Ind.  236.  See 
generally  infra  XIII,  B. 

es.  Joy  v.  Manion,  28  Mo.  A.  66: 
St.  Nicholas  Ins.  Co.  v.  Howe,  20  N. 
Y.  Super.  460;  Nippenose  Mfg.  Co.  v. 
Stadon,  68  Pa  266. 

66.  OoBdlttooal  aalwaxiptloiHi  see 
supra   {   832. 

■nbsorlptlona  on  zpaeial  terms  see 
supra  {   847. 

67.  See  infra  t  901. 

68.  Sarbach  v.  Kansas  Fiscal 
Agency  Co.,  86  Kan.  784,  122  P  113, 
AnnCasl913C  416;  Stunt  v.  Newark 
Weldless  Tube,  etc.,  Co.,  22  Oh.  Cir. 
Ct.  120,  12  Oh.  Cir.  Dec  170;  and 
other  cases  in  preceding  note. 

69.  Iowa. — Bot>zin  v.  Gould  Bal- 
ance Valve  Co.,  140  Iowa  744,  118 
NW  40. 

Nebr. — ^American  Bldg.,  etc.,  Assoc 
V.  Rainbolt,  48  Nebr.  434,  67  NW  493. 

N.  C. — Warren  County  Co-op.  As- 
soc. Co.  V.  Boyd,  171  N.  C.  184,  88  SB 
153. 

Oh. — Stunt  V.  Newark  Weldless 
T*ibe,  etc.,  Co.,  22  Oh..Cir.  Ct.  120,  12 
Oh.  Cir.  Dec  170. 

Ont. — ^Farmers'  Bank  v.  Blow,  18 
Ont.    L.    530,    13    OntWR    1041. 

70.  Iowa. — Bobsln  v.  Gould  Bal- 
ance Valve  Co.,  140  Iowa  744,  118 
NW  40. 

Ky. — Henderson,  etc.,  R.  Co.  v. 
Leavell,  16  B.  Mon.  358,  362. 

Oh. — Chamberlain  v.  PainesvIUe, 
etc.,  R.  Co.,  16  Oh.  St.   226. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc.,  (3o.,  87  Tenn.  262,  10  SW  496,  10 
AmSR  668.  3  LRA  37. 

Tex. — Franco-Texan  I^nd  Co.  v. 
Bousselet,  70  Tex.  422,   7  SW  761. 

71.  IHaoluuve  of  mOtaotSb^t  gvur 
•mij  see  infra  i  901.         ^-v  ^^  ,r-v  I  ^ 

nr  See  infra  XII,  pkjOOQ  IC 
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tion  to  stock  contains  a  valid  provision  that  it  shall 
be  payable  in  land,  materials,  labor,  or  otherwise, 
instead  of  in  cash,  such  provision  may  be'  set  up 
'  by  the  subscriber  to  defeat  a  claim  to  payment  in 
cash,  contrary  to  its  terms  ;^^  and  of  course  an  ac- 
tual payment  in  property  or  services  in  accordance 
with  the  provisions  of  the  subscription,  assuming 
that  they  are  valid,  is  a  complete  defense  against  an 
Action  by  the  corporation  op  the  subscription.'* 
For  breach  of  the  special  agreement  by  the  sub- 
scriber, on  the  other  hand,  the  corporation  will 
have  its  remedy  as  in  the  case  of  a  breach  of  any 
other  contract;"  and  it  may  be  that  it  will  be  en- 
titled to  cancel  his  shared  and  to  exclude  him  from 
further  participation  as  a  stockholder." 

Peiformance  prevented  by  Bubscriber.  On 'gen- 
eral principles  of  the  law  of  contracts  a  subscriber 
who,  by  failure  to  pay  installments  on  his  subscrip- 
tion when  due  or  otherwise,  prevents  the  corpora- 
tion from  performing  the  special  terms  or  condi- 
tion's o^  the  sitbseription  cannot  either  hold  the  cor- 
poration liable  nor  claim  a  dischai^e  by  reason  of 
its  failure  to  perform." 

73.  Hastings  Industrial  Co.  v. 
Copeland,  114  Ark.  415,  169  SW  118«: 
Pittsburg,  etc.,  R.  Co.  v.  Stewart,  41 
Pa.  64;  Nat  wick  v.  TerwllHger,  24 
Wyo.  2B3,  157  P  696,  160  P  338. 

7*.    See  infra,  5  917. 

75.  Cerro  Cobre  0ev.  Co.  v.  Du- 
vall.  16  Arl«.  485,  147  P  6»B. 

70.     See  supra  i   722;   Infra  }   978. 

77.  Brewers'  F.  Ins.  Co.  v.  Clau- 
son,  4  P.  Caa.  No.  1,851.  See  also  in- 
fra {  901  and  generally  Contracts 
{  721  et  sea-  • 

78.  Hastings  industrial  Co.  v. 
Copeland,  114  Ark.  415.  169  SW  1185. 
See  generally  Contracts  i   617. 

79.  See   supra  i   851.       .^  „ 

80.  McLaughlin  V.  Detroit,  etc  R. 
Co.,  8  Micli.  100. 

81.  McLaughlin  T.  Detroit,  etc., 
R.  Co.,  8  Mich.  100. 

[a]  Faynuat  othwwla*  than  la 
oaali. — ^A  corporation  which  has 
agreed  to  pay  interest  on  certificates 
of  stock  cannot,  by  a  vote  of  the 
jitockholders,  without  the  individual 
assent  of  the  holder  of  a  certificate, 
oblige  him  to  receive  its  bond.  In- 
stead of  money,  for  interest  due. 
McLaughlin  v.  Detroit,  etc,  R.  Co., 
8  Mich.  100. 

89.  Mass.— Wright  v.  Vermont, 
etc.,  R.  Corp.,  12  Cuah.  88. 

Mich. — McLaughlin  v.  Detroit,  etc., 
R.  Co.,  8  Mich.  100. 

N.  T. — Man  Ice  v.  Hudson  River  R. 
Co.,  10  N.  T.  Super.   426. 

Oh. — Ohio  v.  Cleveland,  etc.,  R.  Co., 
6  Oh.  St.  489. 

Pa.— Pittsburg,  etc.,  R.  Co.  v.  Alle- 
gheny County,  63  Pa.  126. 

83.  Hardin  County  v.  Louisville, 
etc.  R.  Co.,  92  Ky.  412,  17  SW  860, 
14  KyL  401:  Richardson  v.  Vermont, 
etc.,  R.  Co.,  44  Vt  618. 

84.  Lock  V.  Queensland  Inv.,  etc., 
Co.,  [1896]  1  Ch.  397  [aff  [1896]  A.  C. 
461]. 

85.  Se«  cases  infra  this  note, 
[a]    Parttenlar        ■tatntsa        amd 

agremtaats  oonatmad. — 11}  Under  an 
agreement  that  subscribers  to  the 
stock  of  a  railroad  company  shall 
"be  allowed  Interest  on  all  sums  paid 
by  them  up  to  the  time  when  the 
road  shall  be  completed  and  put  In 
operation,"  Interest  Is  not  payable 
until  the  road  la  completed.  Wright 
V.  Vermont,  etc.,  R.  Corp.,  12  Cush. 
<Mass.)  68.  (2)  And  an  agreement 
that  a  subscriber  "shall  have  the 
privilege  of  paying  In  at  any  time 
the  whole  or  any  part  of  his  sub- 
scription, and  shall  receive  Interest 
thereon  until  the  road  goes  iJito 
operation,"  does  not  bind  the  corpo- 
ration to  pay  him  any  Interest  until 
the  road  goes  Into  oreratlon.     Water- 


Oonstmction  by  parties.  Such  subscriptions  are 
subject  to  the  general  rule  under  which  the  court 
will  construe  a  contract,  in  case  of  doubt,  in  ac- 
cordance with  a  practical  construction  placed  upon 
it  by  the  parties.'* 

[$  856]  (2)  Stipulations  for  Payment  of  Inter- 
est. Where  a  corporation  has  made  a  valid  agree- 
ment to  pay  interest  on  the  amount  paid  in  oa  a 
stock  subscription,'*  the  subscriber  becomes  a  stock- 
holder,"* but  the  agreement  creates,  as  to  the  in- 
terest becoming  due,  the  relation  of  debtor  and 
creditor,^*  and  the  stockholder  may  maintain  an  ac- 
tion at  law  against  the  corporation  as  for  any  other 
debt,^^  or  a  suit  in  equity  when  the  remedy  at  law 
is  for  any  reason  inadequate.**  And  of  course,  if 
the  agreement  is  valid,  the  company  cannot  be  en- 
joined from  making  the  payments  becoming  due 
thereunder."  The  conditions  and  extent  of  the  lia- 
bility depend  upon  the  terms  of  the  agreement,  as- 
suming that  it  is  valid,  or  upon  the  terms  both  of 
the  agreement  and  of  the  charter  or  statute  when 
the  liability  is  thereby  imposed." 

r(  857]    d.  Modification  or  Dischaige  of  Agree- 


man  v.  Troy,  etc.,  R.  Co.,  8  Gray 
(Mass.)  433.  (3)  On  subscriptions 
with  a  guaranty  that  the  company 
will  pay  Interest  on  the  stock  "as 
soon  as  paid,"  until  the  road  shall  be 
finished.  Interest  does  not  accrue  un- 
til the  stock  Is  fully  paid;  and  there- 
fore a  subscriber  who  has  paid  only 
a  small  part  of  his  subscription  can- 
not, in  a  suit  against  him  for  the 
balance,  set  up  the  nonpayment  of 
Interest  on  his  stock  by  the  company 
as  a  breach  of  condition.  Miller  v. 
Pittsburgh,  etc.,  R.  Co.,  40  Pa.  237, 
80  AmD  670.  (4)  On  the  other  hand, 
where  a  railroad  company  is  author- 
ized to  make  a  road  between  points 
named  and  to  pay  interest  on  Install- 
ments on  stock  until  the  road  shall 
be  completed,  interest  is  not  pay- 
able beyond  the  time  when  the  road 
has  been  completed  between  those 
points.  Pittsburg,  etc,  R.  Co.  v. 
Allegheny  County.  63  Pa.  126.  (6) 
And  this  is  true  notwithstanding  the 
company  is,  after  its  act  of  incorpo- 
ration, authorised  to  extend  the  road 
to  other  pointb.  Pittsburg,  etc.,  R. 
Co.  v.  Allegheny  County,  supra. 
(6)  Under  an  agreement  by  a  rail- 
road company  for  payment  of  inter- 
est on  installments  paid  in  by  sub- 
scribers to  stock  until  an  income 
should  be  realized  from  the  road,  and 
a  statute  enacted  in  pursuance  of 
such  agreement  authorizing  the 
company  to  Issue  additional  shares 
to  enable  it  to  pay  laterest  on  the 
Installments  raid  in  for  the  con- 
struction of  the  road  until  it  should 
be  completed  and  put  In  operation,  it 
was  held  that  the  meaning  of  the 
parties  was  that  Interest  should 
continue  to  be  paid  to  the  subscrib- 
ers until  an  income  should  be  real- 
ized from  the  road  as  an  entirety, 
that  Is,  until  the  completion  of  the 
whole  road.  Man  Ice  v.  Hudson  River 
R.  Co.,  10  N.  T.  Super.  426.  (7) 
Under  a  statute  providing  that  a 
railroad  company  should  allow  to  all 
stockholders  Interest  on  their  stock 
from  the  time  of  paying  for  the 
same  up  to  the  time  of  making  the 
first  dividend,  and  should  Issue  stock 
for  such  interest  to  the  stockholder, 
the  running  of  such  Interest  was  not 
stopped  by  declaration  of  a  dividend 
payable  in  stock  Instead  of  cash. 
Hardin  County  v.  Louisville,  etc..  R. 
Co.,  92  Ky.  412,  17  SW  860,  14  KyL 
401.  (8)  And  the  obligation  to  par 
such  dividend  In  cash  was  not  af- 
fected by  a  subsequent  statute  au- 
thorizing the  company  to  Increase  its 
capital  stock  to  an  amount  sufficient 
to  represent  the  full  cost  of  the  road, 
and  to  liquidate  any  of  Its  mortgage 
or  other  debts  by   the   Issue  of  pre- 


ferred    stock.      Hardin     County     v. 
LQulsvUle.  etc.,  R.  Co.,  supra. 

[b]  WlMtliar  pajrsUa  la  oaali  or 
la  Btook. — (1)  The  agreement  or 
statute  may  provide  for  payment  of 
the  Interest  in  stock  of  the  com- 
pany. Hardin  County  v.  Louisville, 
etc.  R.  Co.,  92  Ky.  418,  17  SW  860, 
14  KyL  401;  Ohio  v.  Cleveland,  etc.. 
R.  Co.,  6  Oh.  St.  489.  (8)  But  where 
it  was  agreed  between  the  subscrib- 
ers to  the  capital  stock  of  a  railroad 
company  and  the  comraay  that  an 
application  should  be  made  to  the 
legislature  to  authorise  the  issue  of 
a  limited  number  of  shares  of  the 
capital  stock  of  the  company  to  be 
applied  to  the  payment  of  Interest  on 
the  installments  r<^id  in  by  the  sub- 
scribers on  the  capital  stock  sub- 
scribed for  by  them  respectively, 
until  an  Income  idionld  be  realized 
from  the  road,  and  the  legislature 
passed  an  act  authorizing  the  com- 
pany to  issue  so  inany  additional 
shares,  not  exceeding  ten  per  cent 
of  its  original  capttaT,  "as  might  be 
necessary  to  enable  the  Company  to 
provide  for,  and  ray.  Interest  on  the 
instalments  paid  in  for  the  construc- 
tion of  the  road  until  it  should  b* 
completed  and  put  in  operation,"  it 
was  held  that,  by  the  reasonable  con- 
struction of  the  agreement,  the  addi- 
tional shares  to  be  issued  by  the 
company  were  to  be  converted  into 
money,  and  the  stipulated  payments 
of  Interest  to  be  made  to  the  sub- 
scribers In  cash,  and  not  by  a  trans- 
fer of  shares.  Manice  v.  Hudson 
River  R.  Co.,  10  N.  T.  Super.  426. 

[c]  Who  aatltlaa  as  Bffeated  toy 
time  of  ■Bbscrlhlag'  aaS  by  traasfar 
of  shares. — (1)  Where  the  directors 
of  a  railroad  company,  under  the  au- 
thority of  a  statute,  passed  and  en- 
tered on  their  Journal  a  resolution 
"that  the  treasurer  Is  directed  to  al- 
low interest  on  installments  as  paid, 
payable  in  stock,  and  carry  to  the 
account  of  each  stockholder  the  in- 
terest annually,  and  when  the 
amount  is  sufficient,  to  issue  stock 
certificates  In  payment; "  and  actu- 
ally did  pay  such  interest  to  persons 
making  payment  of 'their  stock  sub- 
scriptions subsequent  to  the  passage 
of  the  resolution,  such  resolution  ac- 
crued to  the  benefit  of  parties  who 
had  paid  their  stock  subscriptions 
prior  to  the  passage  thereof  and  con- 
stituted a  binding  obligation  to  pay 
such  interest  Ohio  v.  Cleveland, 
etc.,  R.  Co.,  6  Oh.  St.  489.  (2)  Where 
a  stockholder  assigned  and  trans- 
ferred his  stock  after  two  years'  In- 
terest had  accrued  thereon  under 
such  resolution,  the  railroad  com- 
pany was  bound  to  pay  such  interest 
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memt.  When  a  subseription  is  upon  special  terms 
the  special  agreement  may,  as  in  the  case  of  any 
other  contract,  be  modified  or  discharged  by  agree- 
ment of  the  parties,^^  or  hy  conduct  constitnting  an 
estoppel  or  waiver.*' 

[i  858]  2.  Sale  of  Stock  on  Special  Terms  and 
Conditional  Sales.  Whei\  a  corporation  has  shares 
of  its  capital  stock  subject  to  be  sold  by  it,  a  sale 
may  be  made  upon  such  special  terms  as  it  may  see 
fit  to  agree  to,  provided  they  are  not  in  violation 
of  any  charter  or  statutory  provision  or  otherwise 
nltra  vires,  and  provided  there  is  no  fraud  as 
a^nst  other  stockholders  or '  creditors.**  Thus  the 
corporation  may  agree  that  a  purchaser  of  shares 
shall  be  entitled  to  name  certain  officers  of  the  cor- 
poration and  one, director,*'  or  that  he  shall  be  em- 
ployed by  the  corporation.""  And  an  agreement 
whereby  a  creditor  of  a  corporation  engages  to  take 
a  certain  amount  of  new  stock  and  apply  it  on  his 
claim  on  condition  that  the  stock  shall  be  increased 
in  a  certain  amount,  of  which  increase  ,a  specified 


to  him    and    not    to    the    transferee. 
Oblo  y.  Cleveland,  etc.,  R.  Co.,  supra. 

86.  McDowell  V.  Chtcaeo  Steel 
Works.  124  111.  491,  1«  NB  <S4,  7  Am 
SR  381. 

[a]  ZllnBtmtloii. — Thus  where 
plaintiff  alleeed  that;  before  the  or- 
ganization of  defendant  corporation, 
it  was  agreed  between  him  and  the 
Individual  defendants  that  the  sub- 
scriptiona  to  the  capital  stock  should 
be  paid,  not  in  money,  but  out  of  the 
profits  of  the  business,  and  a  by-law 
provided  that  the  subscribers  should 
be  charged  with  their  stock  liability, 
and  credited  with  the  dividends,  un- 
til the  liability  should  be  extin- 
euished,  but  this  was  afterward  re- 
pealed, with  rlaintltt's  assent,  and  a 
resolution  adopted  that  each  sub- 
scriber give  his  note,  payable  on  de- 
mand, for  the  amount  of  his  sub- 
scription and  interest,  and  pledge  his 
right  to  stock  as  collateral,  and 
plaintiff  withdrew  his  dividends  as 
they  accrued.  It  was  -held  that,  even 
if  such  an  agreement  was  valid  and 
proved,  it  -was  abrogated.  McDowell 
V.  Chicago  Steel  Works,  124  HI.  4»1, 
1$  NB  864,  7  AmSR  S8i; 

[b]  So  modiflostbrn  or  walvm.— 
But  a  condition  subsequent  attached 
to  a  stock  subscription  contract  re- 
quiring maintenance  of  the  com- 
rany's  factory  at  a  certain  place  was 
not  waived  by  the  stockholders'  pur- 
chase of  additional  stock  after  the 
factory  had  been  established  and  the 
corporation's  articles  had  been 
amended  so  as  to  fix  Us  principal 
place  of  business  at  the  location 
apeclfled  in  the  condition.  Bobzln  v. 
Gould  Balance  Valve  Co.,  140  Iowa 
744,  118  NW  40. 

87.  Pittsburgh,  etc.,  R.  Co.  y. 
Stewart,  41  Pa.  64. 

[a]  Vo  •stom«l>— But  a  payment 
by  the  subscriber  in  cash  without 
call,  after  a  special  contract  that  he 
might  pay  in  materials,  will  not  estop 
him  from  setting  up  that  contract 
as  a  defense  against  a  claim  to  the 
payment  of  the  whole  subscription 
in  cash.  Pittsburgh,  etc.,  R.  Co.  v. 
Stewart,   41  Pa.  64. 

a&  U.  S. — Pleitmann  v.  John  M. 
Stone  Cotton  Mills,  186  Fed.  466,  108 
CCA  444  [certiorari  den  223  U.  S.  723, 
32  set  624,   66  L.  ed.  6811. 

Cal. — ^Dickinson  v.  Zubiate  Hln. 
Co.,  11  Cal.  A.  «56,  106  P  123. 

Colo. — Mulford  V.  Torrey  Kxrlora- 
tion  Co.,  45  Colo.   81,  100  P  696. 

D.  C. — Royal  Gluo  Co.  v.  Lange,  40 
App.  9. 

Ida.— Wallace  First  Nat.  Bank  v. 
Callahan  Min.  Co.,  28  Ida.  627,  166  P 
673. 

Mass. — ^New  England  Trust  Co.  ▼. 
Abbott.  162  Mass.  148,  38  NB  432,  27 
LRA  271. 

Mich. — Reid  v.  Detroit  Ideal  Paint 
Co..  182  Mich.  628.  94  NW  8. 

Minn. — ^Vent  v.  Duluth  Coffee,  etc.. 


Co.,  64  Minn.  807,  67  NW  70. 

N.  T. — Malcomson  v.  Monaton 
Realty  Inv.  Corp.,  164  App.'  Div.  694, 
139  NTS  406  [aff  214  N.  T.  677  mem, 
108  NE  1100  meml;  Richards  v. 
Ernst  Wiener  Co.,  146  App.  Dlv.  363, 
129  NTS  951  [aff  207  N.  T.  69,  100 
NE  692]. 

Bee  also  fiupra  S  662  et  seq. 

Wbat  oonaideiatloa  may  Im  >^ 
oalved  see  supra  {{  662  et  seq,  626, 
640-642. 

[a]  Invalid  agtiaemiitt,— (1 )  But 
a  contract  by  a  corporation,  wherein 
it  agrees  to  repay  to  a  purchaser  of 
shares  of  its  capital  stock,  in  divi- 
dends, an  amount  equal  to  the 
amount  paid  therefor.  Is  void,  under 
a  constitutional  provision  that  no 
corporation  shall  issue  stock  except 
for  money,  labor  done,  or  money  or 
property  actually  received;  and  that 
all  flotitious  issues  of  stock  shall  be 
void.  Smith  v.  Alabama  Fruit  Grow- 
ing,' etc..  Assoa,  123  Ala.  638.  26  S 
232.  See  supra  {  606.  (2)  And  an 
agreement  by  a  corporation  with  a 
purchaser  of  its  stock  that.  If  a  cer- 
tain sum  shall  not  be  paid  as  divi- 
dends within  a  certain  time,  it  will 
pay  ^ch  sum  less  any  dividends 
paid,  is  illegal  under  such  a  consti- 
tutional provision  as  that  referred 
to  above.'  Jorguson  v.  Apex  Gold 
Mines  Co.,  74  Wash.  243,  133  P  468, 
46  LRANS  637.  (3)  Such  agreement 
is  also  in  violation  of  a  statute  mak- 
ing it  unlawful  for  a  corrofatlon  to 
declare  dividends  except  from  the 
net  profits  and  prohibiting  payment 
to  stockholders  of  any  part  of  the 
capital  stock  or  any  reduction  there- 
of except  as  provided.  Jorguson  v. 
Arex  Gold  •  Mines  Co.,  supra.  And 
see  infra  §  1209  et  seq. 

[b]  ESeot  oa  miAsrwzltarB.  In  an 
action  against  an  underwriter  of  cor- 
porate stock,  a  subscription  agree- 
ment Is  not  inadmissible  because  one 
subscril>er,  who  signed  after  defend- 

.ant,  had  reserved  the  option  of  pay- 
ing for  stock  prior  to  date  specified 
in  the  underwriting  agreement. 
Bucher  v.  Baltimore  Federal  Base- 
ball Club,   130  Md.   63B,   101  A  534. 

[c]  Acoompaayliiff  pnxchaa*  of 
property. — The  responsible  ofilcers  of 
a  corporation  may,  in  good  faith,  sell 
Its  personal  property  for  a  sura,  part 
to  be  paid  In  cash,  and  the  balance, 
if  paid  at  all,  to  be  paid  from  divi- 
dends thereafter  to  be  declared  upon 
the  stock  of  the  corporation  sold  to 
the  vendee  of  the  personal  property 
in  the  same  transaction.  Hathaway 
v.  Vaughan,  162  Mich.  269,  127  NW 
387 

B».  Wallace  First  Nat.  Bank  v. 
Callahan  Min.  Co.,  28  Ida.  627,  166  P 
673. 

90.  Richards  V.  Ernst  Wiener  Co., 
146  App.  Dlv.  353,  129  NYS  961  [aff 
207  N.  T.  69,  100  NE  692]. 


third  person  is  to  take  the  balance,  is  binding.**  A 
corporation  has  the  power  ta.  agree  with  a  purchaser 
of  shares  of  its  stock  that  at  his  death  the  shares 
shall  be  appraised  by  the  directors  of  the  corpora- 
tion and  transferred  to  it  at  the  appraised  value, 
if  the  directors  so  elect,  who,  "whenever,  in  their 
judgment,  it  can  be  done  with  safety  and  advantage 
to  the  corporation,"  shall  "sell  their  shares  to  such 
persons  as  shall  appear  to  them,  from  their  situa- 
tion and  character,  most  likely  to  promote  confi- 
dence in  the  stability"  of  the  corporation;  and  such 
an  agreement  is  not  contrary  to  public  pqlicy.®' 
And  by  the  weight  of  authority  a  corporation,  un- 
less prevented  by  some  special  charter  or  statutory, 
provision,  and  provided  the  transaction  does  not 
operate  in  fraud  of  creditors  of  the  corporation  or 
other  stockholders  not  consenting,"*  may  make  a 
conditional  sale  of  its  shares,  or  a  sale  upon  an 
agreement  by  which  the  purchaser  is  given  an  op>- 
tion  to  resell  or  return  the  stock  to  the  corpora-. 
tion  and  receive  back  the  consideration  paid;^  and 

[a]  An>Uoatloa  of  via*. — ^Where 
an  employee,  em.ployed  under  a  con- 
tract of  employment  that  either 
party  could  terminate  at  any  time, 
buys  stock  in  employer  company 
upon  an  implied  understanding  that 
the  employment  is  to  continue  for 
ten  years,  equity  will  not  permit 
the  company,  where  the  employment 
continued  for  only  four  years,  to  re- 
tain the  benefits  of  the  stock  trans- 
fer. Hancock  v.  Luke,  (Utah)  173  P 
137. 

91.  Reid  v.  Detroit  Ideal  Faint 
Co..  182  Mich.  528,  94  NW^  8. 

93.  New  England  Trust  Co.  v. 
Abbott.  162  Mass.  148,  88  NE  432,  27 
LRA  271. 

93.  111. — Vance,  etc.,  Co.  v.  Bent- 
ley,  92  111.  A.  287  [aa  196  III.  236,  63 
NE  634]. 

Kan. — Sarbaeh  v.  Kansas  Fiscal 
Agency  Co.,  86  Kan.  734,  122  P  118, 
AnnCasl913C  415. 

Mich. — Mclntyre  v.  Bement,  146 
Mich.  74,  109  NW  46,  10  AnnCas  143. 

Mo. — Boley  v.  Sonoro  Dev.  Co.,  126 
Mo.  A.   116,   103  SW  976. 

Mont. — Porter  v.  Plymouth  Gold 
Min.  Co.,  29  Mont.  347,  74  P  938,  101 
AmSR  669. 

See  also  supra  SS  849,  860. 

And  see  dicta  in  cases  infra  note 
94. 

[a]  9»auit  .rngftaaMUt. — ^A  con- 
tract between  a  corporation  at  the 
time  of  its  organization  and  one  of 
its  stockholders  that  stock  shall  be 
issued  to  him,  with  a  secret  agree- 
ment by  the  corporation  that  it  will 
purchase  the  stock  back  from  him  at 
any  time  after  two  years  and  pay  a 
cremlum  for  the  same,  besides  pay- 
ing a  dividend  in  the  meantime,  will 
not  be  enforced  in  a  court  of  equity 
as  against  the  creditors  of  such  cor- 
poration. Vance,  eta,  Co.  v.  Bent- 
ley,  92  III.  A.  287  [aff  196  111.  236, 
63  NE  6341. 

94.  U.  S. — Fleitmann  v.  John  M. 
Stone  Cotton  Mills,  186  Fed.  466,  108 
CCA  444  [certiorari  den  223. U.  S.  723, 
32  set  624,  56  L.  ed.  631]  (holding 
that,  in  the  absence  of  provision  in 
the  charter  of  a  manufacturing  cor- 
poration or  the  statute  prohibiting 
it,  a  contract  by  such  a  corporation 
to  give  its  exclusive  selling  agency 
to  a  commission  firm  in  consideration 
of  its  buying  stock  of  the  corpora- 
tion, and  to  repurchase  the  stock  on 
termination  of  the  agency,  was  not 
ultra  vires  or  illegal);  Ophir  Cons. 
Mines  Co.  v.  Brynteson,  143  Fed.  829, 
74  CCA  625. 

Cal. — Schulte  v.  Boulevard  Gar- 
dens Land  Co.,  164  Cal.  464.  470,  129 
P  682,  44  LRANS  166,  AnnCasl914B 
1013  [oit  Cyc]  [dist  Vercoutere  v. 
Golden  State  Land  Co.,  116  Cal.  410, 
48  P  375];  Tidewater  Southern  R.  Co. 
V.  Harney,  32  Cal.  A._253,  162  P  664; 
Tidewater  Souther 
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that,  since  the  agreement  is  part  of  the  contract  of 
eale  and  comes  into  existence  at  the  same  time  the 
purchase  price  passes  to  the  corporation,  such  an 
agreement  is  not  in  violation  of  the  constitutional, 
statutory,  or  implied  prohibition  against  division. 


withdrawal,  or  reduction  of  capital  stock,  or  pay- 
ment of  any  part  thereof  to  the  stockholders,"  nor 
of  an  express  or  implied  prohibition  against  the 
purchase  by  a  corporation  of  its  own  shares." 
Such  an  agreement,  not  with  the  corporation,  but 


81  Cal.  A.  608.  1«0  P  1097;  Dickinson 
V.  Zublate  Mln.  Co.,  11  Cal.  A.  656, 
108  P  123  (holding  that,  where  a  cor- 
roratlon  sold  stock,  agreeing  in  a 
contemporaneous  written  contract  to 
refund  the  money  paid  therefor  on 
demand,  the  transaction  was  not  a 
conditional  subscription,  but  a  con- 
ditional purchase  or  stock,  where  the 
stook  had  been  theretofore  issued  to 
another  and  by  him  returned  to  It). 

Colo. — Mulford  v.  Torrey  Explora- 
tion Co.,  45  Colo.  81,  100  P  696;  Bovee 
V.  Boyle,  25  Colo.  A.  165,  136  P  467 
(semble). 

D.  C. — Royal  Glue  Co.  v.  Lange,  40 


'i?!.— Roush  ▼.  Illinois  OH  Co., 


180 


in.  A.  S46. 

Iowa. — Wisconsin  Lumber  Co.  v. 
Greene,  etc.,  Tel.  Co.,  127  Iowa  360, 
101  NW  742.  109  AmSR  887,  69  LRA 
968. 

Kan. — Sarbach  v.  Kansas  Fiscal 
Agency  Co.,  86  Kan.  734,  122  P  113, 
AnnCa8l913C  415  (semble,  where 
corroration  Is  solvent  and  rights  of 
creditors  and  other  stockholders  are 
not  Involved). 

Ky. — Jones  v.  Johnson,  86  Ky.  680, 
6  SW  582,  9  KyL  789. 
■  Minn. — Odden  v.  Jamison,  129 
Minn.  489.  162  NW  871:  Vent  v.  Du- 
luth  CofCee,  etc.,  Co.,  64  Minn.  807, 
67  NW  70;  Browne  v.  St.  Paul  Plow 
Works,  62  Minn.  90,  64  NW  66. 

Mont. — ^Porter  v.  Plymouth  (Sold 
Mln.  Co.,  29  Mont.  847.  74  F  938,  101 
AmSR  569. 

N.  T. — ^Richards  v.  Bmst  Wiener 
Cto.,  207  N.  T.  69,  100  NB  692  faft  145 
App.  Dlv.  868,  129  NTS  951];  Mal- 
comson  v.  Monaton  Realty  Inv. 
Corp.,  164  App.  Div.  694.  139  NTS  406 
[aft  214  N.  T.  677  mem,  108  NB  1100 
mem];  Strodl  v.  Farrlsh-Stafford  Co., 
146  App.  Div.  406.  130  NTS  36  [rev 
67  Misc.  402,  122  NTS  609]  (holding 
that,  unless  prohibited  by  statute,  a 
corporation's  contract  with  a  person 
entering  its  employ  that,  in  consid- 
eration of  the  employee's  subscrip- 
tion to  stock,  it  will  buy  back  the 
stock  subscribed  for  at  par  value  in 
the  event  of  the  employee's  leaving, 
is  valid). 

S.  D. — Sweeny  v.  United  Under- 
writers Co.,  29  S.  D.  676.  137  NW 
879. 

Tex. — ^Rowan  v.  Texas  Orchard 
Dev.  Co..  (Civ.  A.)  181  SW  871:  Hesse 
Envelope  Co.  v.  Addison.  (Civ.  A.) 
166  SW  898  (where  the  stock  is  not 
part  of  the  original  unsubscribed 
stock). 

SaoialoBa  to  tlw  oontaaey  see  infra 
this  section  notes  95.  96. 

Otherwise  in  own  of  miliserlptlons 
to  stook  see  supra  |  850. 

[a]  Plaelag  pnzeliMer  la  statn 
4110. — ^Where  a  corporation  contracted 
to  sell  stock,  agreeing  that  If.  at  the 
expiration  of  six  months  from  the 
date  of  sale,  the  purchaser  should 
become  dissatisfied  with  the  stock  or 
with  its  earning  jrawers  as  an  invest- 
ment, he  'Should  be  entitled  to  return 
the  same,  it  could  not  be  heard  to 
say  that  the  sale  was  valid,  and  the 
contract  to  repurchase  was  void, 
without  rescinding  the  sale  and  re- 
turning the  purchase  money,  thus 
placing  the  purchaser  in  statu  quo. 
Porter  v.  Plymouth  Gold  Min.  Co.. 
29  Mont.  347,  74  P  938.  101  AmSR 
569. 

[b]  0apsra1il*  provlaloiis  tlleral 
or  not  penormed. — An  agreement  oy 
a  corporation,  in  a  coritract  for  the 
sale  of  its  stock,  that  the  stockhold- 
ers should  receive  certain  privileges 
as  a  dividend  on  each  share,  was 
separable  from  a  further  agreement 
in  the  same  transaction  that.  If  the 
corporation  should  sell  its  fran- 
chises, it  would  repurchase  the  stock 


from  the  stockholders;  and  the  latter 
agreement  could  be  enforced,  if  valid, 
regardless  of  the  validity  of  the 
former  agreement,  or  whether  it  was 
lived  up  to  or  not.  Wisconsin  Lum- 
ber Co.  V.  Greene,  etc.,  Tel.  Co..  127 
Iowa  850,  101  NW  742.  109  AmSR  387, 
69  LRA  968. 

[c]  OottstdenrtlOB. — (1)  The  pur- 
chase price  of  stock,  paid  pursuant 
to  the  conditions  in  a  contemporane- 
ous written  agreement  for  a  return 
on  the  purchaser's  election  to  re- 
scind, was  a  sufficient  consideration 
for  the  corporation's  promise  to  re- 
pay it.  Dickinson  v.  Zublate  Min. 
Co.,  11  Cal.  A.  656.  106  P  123.  (2) 
Bxtension  of  time  for  repaying 
money  paid  for  stock  agreed  to  be 
refunded  if  the  purchaser  was  dis- 
satisfled,  and  payment  of  an  assess- 
ment. Is  ample  consideration  for  a 
contract  to  repay  both  sums  ;with 
interest  at  the  end  of  six  months,  if 
the  purchaser  elects  to  demand  the 
same.  Dickinson  v.  Zublate  Mln.  (jo., 
supra.  ' 

[d]  Hodlllimtlon  of  ma.  afroemoBt 
to  refund  money  paid  a  corporation 
for  stock  on  demand  therefor  and  for 
return  of  the  stock,  extending  the 
time  for  the  demand  and  providing 
for  paying  interest  and  repayment  of 
an  assessment  on  the  stock,  cannot 
release  the  corporation  from  the 
terms  of  the  first  agreement.  Dick- 
inson V.  Zubiato  Min.  Co.,  11  C^l.  A. 
658,  106  P  123. 

[el  Amount  of  raooTary;  danuvM- 
—where  suit  against  a  corporation 
by  ai  purchaser  of  stock  is  solely  to 
recover  sums  agreed  to  be  repaid  to 

glalntiff,  according  to  agreement  on 
is  electing  to  rescind  the  purchase, 
the  tender  of  a  return  of.  the  stock 
left  nothing  to  be  done  by  him,  as 
the  oonstderation  had  passed  to  the 
obligor,  and  the  only  duty  Imposed 
on  It  was  to  repay  the  sums  specified, 
bringing  the  case  within  C!iv.  Code 
I  8802,  providing  that  "the  detriment 
caused  by  the  breach  of  an  obllgra- 
tion  to  pay  money  only  is  deemed  to 
be  the  amount  due  by  the  terms  of 
the  obligation,  with  Interest  there- 
on," and  no  other  allegation  of  dam- 
ages Is  necessary.  Dickinson  v.  Zu- 
blate Mln.  Co.,  11  C^l.  A.  666,  106  P 
123 

[f]  ▼•In*  of  stook  ImmatsrUL— 
In  a  suit  against  a  corporation  to  re- 
cover money  agreed  to  be  repaid  a 
purchaser  of  stock  on  his  electing  to 
take  a  refund  thereof  in  lieu  of  the 
stock.  Its  value  is  ImmateVial  to 
plaintitTs  cause  of  action.  Dickin- 
son V.  Zublate  Min.  Co..  11  Cal.  A. 
666,    106  P  123. 

95.  Ophir  Cons.  Mines  Co.  v.  Bryn- 
teson,  143  Fed.  829,  74  CCA  625; 
Schulte  V.  Boulevard  Gardens  Land 
Co.,  164  Cal.  464,  129  P  582,  44 
LRANS  166,  AnnCasl914B  1013; 
Royal  Glue  Co.  v.  Lange,  40  App. 
(D.  C.)  9;  Porter  v.  Plymouth  Gold 
Mln.  Co.,  29  Mont.  847,  74  F  938,  101 
AmSR  569. 

fa]  Contra  In  oaao  of  original 
capital  stock. — Wilson  v.  Torchon 
Lace,  etc.,  Co.,  167  Mo.  A.  305.  149 
SW  1156  (holding  that  an  agreement 
by  a  manufacturing  corporation,  on 
a  sale  of  stock  of  the  original  issue, 
and  not  treasury  stock,  to  repurchase 
cuch  stock  at  any  time  that  the 
purchaser  desired  to  sell,  violated 
Rev.  St.  [1899]  S  1327  [Rev.  St. 
(1909)  S  3354],  providing  the  mode 
and  manner  in  which  the  amount  of 
the  capital  stock  of  such  corporations 
may  be  decreased,  and  waa  ultra 
vires  and  void;  that  such  agreement 
to  repurchase  could  not  be  upheld  on 
the  ground  that  It  was  an  executed 
contract,  since  as  to  the  corporation 


I 

it  was  wholly  executory;  and  that 
the  purchase  of  the  stock  on  the 
corporation's  agreement  to  repur- 
chase at  any  time  that  the  purchaser 
wished  to  sell,  was  not  a  conditional 
one,  where  the  purchaser  was  so 
completely  the  owner  of  the  shares 
that  he  received,  appropriated,  and 
still  held  the  cash  and  stock  divi- 
dends thereon);  Boley  v.  Sonoro  Dev. 
Co.,  126  Mo.  A.  116,  108  SW  975; 
Kom  V.  Cody  Detective  Agency,  76 
Wash.  540.  136  P  1156,  Bf  LRANS 
1073  (holding  that  a  contract  by  a 
corporation  with  a  purchaser  of 
original  capital  stock  to  repurchase 
at  the  same  price  on  the  stockholder's 
withdrawal  from  the  company  was 
against  Remington  &  B.  Code  9  3697, 
making  it  unlawful  for  the  trustees 
to  reduce  the  capital  stock  except 
as  provided  by  law);  Interstate  Gro- 
cer Co.  V.  Taylor,  (Mo.  A.)  204  SW 
408  (holding  that  a  business  corpo- 
ration cannot  make  a  valid  agree- 
ment on  the  eale  of  'a  subscription 
to  its  original  capital  stock  to  re- 
purchaso  such  stock  at  any  time  such 
original  purchaser  desires  to  have  it 
do  so). 

96.  U.  S. — Opklr  Cons.  Mines  Co.  v. 
Bi^^nteson,  143  Fed.  829,  74  CCA  625. 

Cal. — Schulte  V.  Boulevard  Gardens 
Land  Co.,  164  Cal.  464,  129  P  682, 
44  LRANS  166.  AnnCa8l914B  1013. 

Colo. — Mulford  V.  Torrey  Bxplora- 
tlon  Co.,  46  Colo.  81,  100  P  596. 

D.  C. — Royal  GUjo  Co.  v.  Lange, 
40  App.   9. 

III.— Roush  V.  Illinois  Oil  Co.,  180 
111.  A.  846. 

Minn. — ^Vent  v.  Duluth  Coffee,  etc, 
Co.,   64  Minn.   307,  67  NW  70. 

Mont. — Porter  v,  Plymouth  (Sold 
Min.  Co.,  29  Mont.  847,  74  P  938.  101 
AmSR  669. 

And  see  the  Intimation  to  this  ef- 
fect, although  the  point  was  not 
decided.  In  Richards  v.  Ernst  Wiener 
Co.,  207  N.  T.  59,  100  NB  692  [aff 
on  other  grounds  146  App.  Div.  853. 
129  NTS  951  (where  such  an  agree- 
ment was  assumed  to  be  within  Pen. 
L.  i  664.  making  it  a  misdemeanor 
for  a  director '  of  a  corporation  to 
authorize  the  application  of  any 
funds  of  the  corporation  except  sur- 
plus profits,  directly  or  Indirectly, 
to  the  purchase  of  shares  of  its  own 
stock)]. 

[a]  Oontnt^-Wllson  v.  Torchon 
Lace,  etc.,  Co.,  167  Mo.  A.  305,  149 
SW  1156  (supra  note  95  [a]);  Boley 
V.  Sonoro  Dev.  Co.,  126  Mo.  A.  116, 
103  SW  976. 

[b]  Bnidsn  of  proof  nndar  statu- 
tory proUMtion  airalnst  pnrohas*  of 
stock  exoairt  out  of  snzplna  proflts^- 
Assuming  that  a  contract  between  a 
corporation  and  a  purchaser  of  its 
stock  by  which  the  corporation 
agrees  to  employ  the  purchaser  and 
gives  him  an  option  to  return  the 
stock  and  recelv«  back  the  install- 
ment paid  thereon  is  not  a  condi- 
tional sale,  but  a  contract  to  repur- 
chase the  stocl^,  and  is  therefore 
within  Pen.  L.  t  664,  making  it  & 
misdemeanor  for  a  director  of  a 
corporation  to  authorise  the  applica- 
tion of  any  funds  except  surplus 
profits  to  the  repurchase  of  corpo- 
rate stock,  where  the  defense  in  an 
action  against  a  corporation  on  such 
a.  contract  is  that  such  contract  Is 
void  under  the  statute,  the  burden  is 
on  the  corporation  to  prove  that  it 
does  not  possess  surplus  profits  out 
of  which  the  stock  can  lawfully  be 
purchased.  Richards  v.  Bmst 
Wiener  Co.,  207  N.  T.  69,  100  NE 
692  [aff  146  App.  Div.  363,  129  NTS 
951].  To  same  effect  Strodel  v. 
Farrlsh-Stafford  Co.,  146  App.  Div. 
406,  130  NTS  35  [rev  67  Misc.  402. 
122  NTS  609]. 


P^r  lator  aasss,  Asralopmsnta  and  okanrsa  in  the  law  see  cumulative  Annotationti- saint  title,  page  and  note  number. 
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between  the  purchaser  of  stock  and  promoters  or 
officers  of  the  corporation  individually,  is  of  course 
a  valid  agreement.*'  Even  if  a  provicion  in  a  con- 
tract to  purchase  corporate  stock  that  the  corpora- 
tion will  accept  redelivery  and  repay  the  purchase 
price  or  repurchase  the  stock  within  a  specified  time 
is  ill^al  or  ultra  vires,  the  contract  is  divisible,  and 
the  sale  of  the  stock  absolute.^  Such  special  agree- 
ments may,  however,  as  in  the  case  of  other  con- 
tracts, be  modified  by  agreement  or  waived."*  If 
the  agreement  is  that  the  corporation  shall  at  the 
option  of  the  purchaser  take  the  shares  back  and 
refund  the  consideration  paid  or  repurchase  them, 
the  purchaser,  in  order  to  put  the  corporation  in 
default,  when  it  has  not  repudiated  the  agreement, 
must  give  notice  that  he  exercises  the  option  and 
tender  a  redelivery  of  the  «tock.^  The  option  must 
be  exercised  and  the  tender  made  within  the  time, 
if  any,  fixed  by  the  agreement,  or  within  a  reason- 
able time  when  no  time  is  fixed,  or  the  privilege 


will  be  lost;*  and  on  the  other  hand,  this  must 
not  be  done  prematurely.* 

XTnaathorized  agreement  of  acent.  Of  course  an 
agent  merely  to  sell  shares  of  its  stock,  without  any 
authority  to  sell  on  special  terms  or  conditions, 
cannot  bind  the  corporation  by  a  sale  on  special 
terms  unless  the  corporation  sees  fit  .to  ratify  the 
agreement.*  But  if  such  an  agent  does  make  an 
unauthorized  sale  on  special  terms  in  the  course  of 
his  employment,  and  the  corporation  repudiates  the 
contract  on  the  ground  that  the  agent  had  no  au- 
thorijty  to  make  it,  the  purcha^r  may  rescind  the 
purchase  and  recover  the  money  paid.* 

[$  859]  M.  Collateral  Agreements— 1.  With 
Corporation.*  .  Th^  courts  have  held  with  the  great- 
est unanimity  ttat,  where  the  contract  of  subscrip- 
tion is  absolute  on  its  face,  no  extrinsic  or  collaieitj 
agreements  between  the  subscriber  and  the  pro- 
moters, directors,  or  agents  of  the  corporation  who 
procure  him  to  subscribe,  not  amounting  to  fraudn- 


».    See  Infra  i  880. 

98.  Olsen  V.  Northern  SS.  Co..  70 
Wash.  493,  127  P  112.  3ee  also 
supra  :S  849,  850. 

99.  Wallace  First  Nat.  Bank  v. 
Callahan  Mln.  Co.,  28  Ida.  627,  165 
P  673  (holdinir  that  covenants  of  a 
contract  for  the  sale  of  mining  stock 
which  were  made  for  the  benefit  of 
the  buyers  and  entitled  them  to  name 
certain  officers  of  the  corporation 
and  one  director,  and  which  required 
a  certain  division  of  profits,  were 
divisible  and  subject  to  being  waived 
by  them). 

[a]  Acceiitaaie*  of  dividends  by 
the  purchaser  from  a  solvent  corpo- 
ration of  shares  of  Its  treasury  stock, 
under  an  option  to  rescind  at  the 
end  of  a  year,  does  not  estop  him 
from  taking  advantage  of  such 
option.  Royal  Glue  Co.  v.  Lange,  40 
App.  (D.  C.)  t. 

[b]  BTldMio*.— (1)  The  proof  of 
waiver  need  not  be  by  direct  evi- 
dence. Moore  v.  States  Auto  Sup- 
ply Co.,  (Iowa)  169  NW  322.  (2) 
Evidence  held  sufflclent  to  show 
waiver.  Moore  v.  States  Auto  Sup- 
ply Co.,  supra.  (3)  The  fact  that 
the  subscriber  executed  renewals  of 
a  note  given  in  payment  of  stock, 
and  paid  interest,  treating  the  note 
as  a  personal  debt,  does  not  conclu- 
sively show  a  waiver  by  the  sub- 
scriber of  his  option  to  give  back 
the  stock.  Bean  v.  Hall,  (Tex.  Civ. 
A.)  185  8W  1054. 

1.  Bovee  V.  Boyle,  26  Colo.  A.  166, 
136  P.  467;  Porter  v.  Plymouth  Gold 
Min.  Ck)..  29  Mont.  347,  74  P  938,  101 
AmSR  669;  Olsen  v.  Northern  SS. 
Co.,  70  Wash.  493,  127  P  112. 

[a]  PlMdlBf^— (1)  An  allegation 
that  plaintlfFs  were  ''ready  and  will- 
ing" to  return  certain  stock  In 
accordance  with  a  contract  providing 
for  its  return  and  a  repayment  of 
the  consideration  given,  cannot  be 
construed  as  an  allegation  of  an 
"offer"  to  return  the  stock.  Porter 
v.  Plymouth  Gold  Min.  Co.,  29  Mont. 
347.  74  P  938,  101  AmSR  569.  (2) 
Where  a  corporation.  In  order  to  sell 
certain  of  Its  stock  to  plalntifC,  con- 
tracted that,  if  it  did  not  complete 
a  certain  machine  by  a  specified  da^te, 
plaintiff  might  return  the  stock  and 
receive  his  money,  a  complaint  on 
the  contract  which  did  not  allege 
that  plaintiff  had  elected  to  avail 
himself  of  his  option,  and  that  the 
corporation  refused  to  comply,  did 
not  state  a  cause  of  action.  Bcvvee 
T.  Boyle,  25  Ctolo.  A.   165,   136   P  467. 

[b]  notice  of  Inteutton  to  tender. 
—A  corporation's  contract  to  take 
redelivery  of  stock  and  to  repay  the 
purchaser  the  par  value  thereof  re- 
luires  him  to  tender  return  of  the 
stock  wltWn  a  prescribed  period,  and 
inere  notice  of  election  on  his  part 
to  make  future  tender  is  insufllclent. 


Olsen  v.  Northern  SS.  Co.,  70  Wash. 
493,  127  P  112. 

[c]  Waiver  of  tenOar, — ^Under  a 
corpoiation's  contract  to  repurchase 
its  stock  and  repay  the  purchase 
price  thereof,  if  redelivery  should  be 
tendered  within  a  fixed  ijeriod,  the 
corporation's  failure  to  answer  a 
letter  from  a  purchaser  which  merely 
offered  to  tender  the  stock  did  not 
constitute  waiver  of  actual  tender. 
Olsen  V.  Northern  SS.  Co.,  70  Wash. 
493,   127   P   112. 

[d]  Aoceptanoe  of  tendMr, — Where 
the  contract  between  a  corporation 
and  a  purchaser  of  its  stock  gives 
the  purchaser  an  option  to  return 
the  stock  and  receive  back  the 
amounts  paid  thereon,  acceptance  by 
the  corporation  of  the  purchaser's 
tender  of  a  return  of  the  stock  is 
not  necessary^.to  entitle  him  to  re- 
cover the  amounts  paid.  Dickinson 
V.  Zublate  Min.  (3o.,  11  Cal.  A.  666. 
106P  123. 

[e]  Conditions  prsoedent  to  rasots. 
■Ion. — Where  plaintiff  bought  stock 
under  agreement  providing  that  she 
might  visit  the  plant 'wtthln  thirty 
days,  and,  if  not  satisfied,  receive 
back  the  full  price,  with  Interest,  a 
demand  for  the  piice,  without  a  visit 
by  plaintiff  to  the  plant,  was  not  an 
exercise  of  the  option  to  rescind,  the 
visit  to  the  plant  being  a  condition 
precedent  thereto.  Murphy  v.  Na- 
tional  Rubber  Co.,   170   NTS   42. 

9L  New  Haven  Trust  Co.  v.  Gaff- 
ney,  73  Conn.  480,  47  A  760  (holding 
that  a  provision  in  a  contract  of  sale 
of  stock  by  a  corporation  that  the 
purchaser  can  return  it  "after  six 
months,"  if  dissatisfied,  means  that 
the  right  must  be  exercised  within  a 
reasonable  time  after  the  expiration 
of  the  six  months,  and  that  an 
answer  in  an  action  for  the  balance 
due  on  the  stock,  alleging  nlerely 
that  more  than  six  months  after  the 
purchase  thereof,  and  before  appoint- 
ment of  a  receiver  for  the  corpora- 
tion,' which  was  several  years  there- 
after, defendant  demanded  that  the 
corporation  take  the  stock  back,  did 
not  show  a  timely  attempt  to  exer- 
cise the  right);  Roush  v.  Illinois  Oil 
Co.,  180  lit  A.  346:  Odden  v.  Jami- 
son, 129  Minn.  489,  152  NW  871; 
Gallant  v.  Credit  Fonder  Canadlen, 
(R.  I.)  103  A  701;  Olsen  v.  Northern 
SB.  Co.,  70  Wash.  493,  127  P  112.  And 
see  Rogers  v.  Burr,  106  Ga.  432,  81 
SSI  438,  70  AmSR  50. 

[a]  Qnastlon  of  law. — The  ques- 
tion of  what  Is  a  reasonable  time  for 
exercise  of  the  option  is  one  of  law 
for  the  court.  Roush  v.  Illinois  Oil 
Co.,  180  111.  A.  346;  Starkweather  v. 
Gleason.   221  Mass.  652,   109  NB  635. 

[b]  imressonalito  Atil»,y<rrWbeTe 
contracts  for  the  repurchase  of  stock 
after  notice  by  the  purchaser  were 
made  in  1898  and  1899  and  notice  to 


repurchase  was  given  in  1910,  It  was 
held  that  the  purchaser  had  elected 
to  ratify  the  contract  and  could  not 
recover  the  repurchase  price.  Roush 
V.  Illinois  Oil  Co.,  180  in.  A.  346. 

[c]  Bond  to  refund  amount  paid, 
—where  the  purchaser  of  stock  In  a 
corporation  reserves  the  right  to  re- 
scind his  purchase  if,  upon  investi- 
gating the  corporation,  he  shall  elect 
so  to  do,  and  obtains  an  undertaking, 
executed  by  sureties,  that  In  sucTi 
event  the  amount  paid  for  the  stock 
shall  be  refunded,  which  undertaking 
contains  no  limitation  upon  the  time 
within  which  he  shall  exercise  his 
right  to  rescind,  he  must  make  his 
Investigation  and  rescission  wltjiin 
a  reasonable  time  or  the  sureties  will 
be  released,  and  a  delay  of  more 
than  ten  months  was  held  unreason- 
able under  the  circumstances  of  the 
particular  case.  Odden  v.  Jamison, 
129  Minn.   489,  152  NW  871. 

3.  Porter  V.  Plymouth  Gold  Min. 
Co.,  29  Mont  347,  74  P  938,  101  Am 
SR  569  (holding  .that,  where  the 
option  of  resale  of  corporate  stock 
was  to  be  exercised  "at  the  expira- 
tion of  six  months  from  this  date," 
the  corporation  was  not  bound  to  re- 
purchase until  the  expiration  of  the 
six  months,  and  an  offer  to  deliver 
the  stock  before  the  expiration  of 
that  time  was  premature  and  of  no 
avail). 

4.  Dennette  v.  Boston  Securities 
Co.,  206  Mass.  401,  92  NS  498; 
Sweeny  v.  United  Underwriters  Co., 
29  S.  b.  676,  137  NW  379  (but  the 
burden  Is  on  the  corporation  to  show 
want  of  authority  on  the  part  of  Its 
secretary  and  manager  to  make  a 
conditional  sale).  See  also  supra 
}  854. 

[a]  Kntlflnatlon. — Agreement  for 
return  or  repurchase  of  stock  held 
to  have  been  ratified  by  the  corpora- 
tion If  originally  unauthorlzea  see 
Dickinson  v.  ZuDlate  Min.  Co.,  11 
Cal.  A.  666,  106  P  123;  Malcomson 
V.  Monaton  Realty  Inv.  Corp.,  164 
App.  Dlv.  694,  139  NTS  406  [aff  214 
NT  T.  677  mem,   108  NE   1100  mem). 

5.  Dennette  v.  Boston  Securities 
Co.,  206  Mass.  401.  92  NE  498  (where 
the  fiscal  agent  of  a  corporation  hav- 
ing authority  to  sell  Its  treasury 
stock  made  a  sale  under  an  agree- 
ment in  writing  purporting  to  bind 
the  corporation  to  resell  the  stock 
for  a  specified  price  on  an  order  by 
the  purchaser  so  to  do);  Sweeny  v. 
United  Underwriters  Co.,  29  S.  D. 
576.  137  NW  379. 

[a]  Bemedy  In  e^tnlty^— The  pur- 
chaser in  such  case  may  sue  in 
equity  for  rescission  and  to  strike 
out  his  name  from  the  list  of  stock- 
holders, since  he  has  no  adequate 
remedy  at  law.  Dennette  y.  Boston 
Securities  Co.,  206  Mass.  401,  '92  NB 
498 

el  AirresmaM  by  oorpormtioa  'to 
Tspuzohas*  stook  see  supra  S  858. 
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lent  representations  on  their  part,  can  be  shown  in 
evidence  for  the  purpose  of  discharging  or  reducing 
his  liability  as  a  stockholder  or  subscriber,  whether 
to  the  corporation  or  to  its  creditors.^  And  even 
when  a  collateiel  agreement  between  the  corpora- 
tion and  a  subscriber  for  or  purchaser  of  stock  is 
binding  upon  it  because  authorized  or  ratified,  it 
does  not  in  any  way  affect  the  validity  of  the  sub- 
scription or  sale  or  the  liability  of  the  subscriber 
or  purchaser,  as  it  is  not  a  term  or  condition  of  the 
contract  of  subscription  or  sale,"  and  the  remedy 


for  breach  thereof  is  by  action  thereon,  either  for 
damages"  for  the  breach*  or  in  a  proper  case  for 
specific  performance  or  injunction."  Such  aa 
agreement,  whether  in  case  of  a  subscription  to 
stock  or  of  a  sale  of  stock,  if  within  the  authority 
of  the  oflScer  or  agent  or  ratified  by  the  corpora- 
tidn,  is  binding  both  upon  the  corporation  and  upon 
the  subscriber  or  purchaser,  subject  to  the  princi- 
ples governing  contracts  generally,  and  enforceable 
by  either  according  to  its  terms,*^  unless  it  is  in 


7.  U.  S. — ScovlU  V.  Thayer,  105 
U.  S.  143.  26  L.  ed.  968. 

Ala. — Smith  v.  Tallassee  Branch 
Cent.  Plank-Road  Co.,  30  Ala.   650. 

Ark. — Collins  v.  Southern  'Brick 
Co.,  92  Ark.  504,  123  SW  662,  m 
AmSR  197,  19  AnnCas  882;  Missis- 
Blppl,  etc.,  R.  Co.  V.  Cross,  20  Ark. 
443. 

Cal. — Quarlz  Glass,  '  etc.,  Co.  v. 
Joyce,  27  CaL  A.  623,  160  P  648. 

Conn. — Lltchfleld  Bank  v.  Church, 
29  Conn.  137;  Mann  v.  Cooke,  20 
Conn.   178. 

Ga. — Chicag^o  Bid?.,  etc.,  Co.  v. 
Sumnierour,  101  Ga.  820,  29  SE  291. 

Ida. — Meholln  v.  Carlson,  17  Ida. 
742,  107  P  766,  769,  134  AmSR  286 
[quot    Cyc) 

111. — Jewell  V.  Rock  River  Paper 
Co.,  101  111.  57:  Union  Mut.  L.  Ins. 
Co.  v.  Prear  Stone  Mfg.  Co.,  97  111. 
537,   37  AmR   129. 

Ind. — Evansvllle,  etc.,  R.  Co.  v. 
Posey,  12  Ind.  863;  New  Albany,  etc., 
R.  Co.  y.  Slaughter,  10  Ind.  218;  New 
Albany,  etc.,  R.  Co.  v.  Fields,  10  Ind. 
187. 

Kan. — Topeka  Mfg.  Co.  v.  Hale,  39 
Kan.  23,  17  P  601. 

La,-^— Jackson  P.  &  M.  Ina.  Co.  v. 
Walle,  105  I^a..  89,  29  S  603. 

Me. — ^Kennebec,  etc.,  R.  Co.  v. 
Waters,  34  Me.  sB9. 

Md. — Crawford  v.  Rohrer,  59  Md. 
699;  Baile  v.  Calvert  College,  etc.. 
Educational   Soc,   47   Md.   117. 

Minn. — Minneapolis  Threshing 

Mach.  Co.  V.  Davis,  40  Minn.  110,  41 
NW  1026.   12  AmSR  701,  8  LRA  796. 

Miss. — SafFold  v.  Barnes,  39  Mis.s. 
399;  Thigpen  v.  Mississippi  Cent.  R. 
Co.,   32   Miss.    347. 

Mo. — Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286;  OUeshelmer  v.  Thompson 
Mfg.  Co.,  44  Mo.  A.  172;  Joy  v. 
Manlon,  28  Mo.  A.  66;  Haskell  v. 
Sells,  14  Mo.  A.  91;  Chouteau  v. 
Dean,  7  Mo.  A.  210;  Pickering  v. 
Templeton,  2  Mo.  A.  424  (invalidity 
of  option  to  withdraw,  although  sub- 
scriber had  not  signed  the  articles 
of  association). 

Nev. — Thompson  v.  Reno  "Sav. 
Bank,  19  Nev.  103,  7  P  83,  3  AmSR 
797. 

N.  H. — ^Whlte  Mountains  R.  Co.  v. 
Eastman,    34    N.    H.    124. 

N.  Y. — Tonkers  Gazette  Co.  v. 
Jones,  30  App.  Dlv.  816,  51  NTS  978. 

N.  C. — BouBhall  v.  Stronach,  172  N. 
C.  273.  90  SE  198;  Marshall  Fdy.  Co. 
v.  Klllian,  99  N.  C.  601.  6  SE  680,  6 
AmSR  539:  North  Carolina  R.  Co.  v. 
Leach,  49  N.  C.  340. 

Okl. — Huster  v.  Newkirk  Cream- 
ery, etc.,  Co.,  42  Okl.  440,  141  P  790. 
LRA1915A  390;  Gast  v.  King,  27  Okl. 
664,    112   P   997. 

Or. — Lee  v.  Imbrle;  18  Or.  510,  11 
P  270. 

Pa. — Maries  Carved  Moulding  Co. 
V.  Stulb,  215  Pa.  91,  64  A  431;  Miller 
V.  Hanover  Junction,  etc.,  R.  Co.,  87 
Pa.  95,  30  AmR  349:  Custar  v.  Titus- 
ville,  etc..  Gas  Co.,  63  Pa.  381;  Robin- 
son V.  Pittsburgh,  etc.,  R.  Co.,  32  Pa. 
834,  72  AmD  792;  Graff  v.  Pittsburgh, 
etc.,  R.  Co.,  31  Pa.  489;  Centre  Tump. 
Road  Co.  V.  McConaby,  16  Serg.  &  R. 
140;  Kramer  v.  Hamsher,  63  Pa. 
SuMr.  211;  Acetylene  Light,  etc.,  Co. 
V.  Beck,  6  Pa.  Super.  684;  Raymond 
V.  Stephens,  41  Pa.  Co.  331. 

S.  C. — Cheraw,  etc.,  R.  Co.  v. 
White,  10  S.  C.  165;  Greenville,  etc., 
R.  Co.  V.  Coleman,  39  S.  C.  L.  118. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc,  Co.,  87  Tenn.  262,  10  SW  495,  10 


AmSR  658,  3  LRA  37;  Cunningham 
V.  Edgefleldi  etc.,  R.  Co.,   2  Hea9  22. 

Tex. — Oough  Mill,  etc.,  Co.  v. 
Looney.    (Civ.   A.)    112  SW  782. 

Vt. — Connecticut,  etc..  Rivers  R. 
Co.  V.  Bailey,  24  Vt.  465,  58  AmD 
181;   Blodgett  v.   Morrill,   20  Vt.   509. 

Va. — Wilson  v.  Hundley,  96  Va.  96, 
30  SE  492.  70  AmSR  837.  See  Bich- 
elberger  v.  Mann,  115  Va.  774,  80  SE 
595  (holding  that  performance  of 
collateral  agreement  had  not  been 
established). 

Wash. — ^Hardin  v.  Sweeney,  14 
Wash.  129,  44  P. 138. 

Wis. — Downle  V.  White,  12  WU. 
178,  78  AraD  731. 

Bng. — Mangles  v.  Grand  Collier 
Dock  Co.,  10  Sim.  519,  16  EngCh  519, 
59   Reprint  716. 

Ont. — Farmers  'Bank  v.  Bfow,  18 
Ont.  L.  630.  13  OntWR  1041;  Monarch 
L.  Assur.  Co.  v.  Brophy,  14  Ont.  L. 
1,  9  OntWR  151. 

Que. — Cement  Products  Co.  v.  For- 
get, 46  Que.   Super.   351. 

See  also  supra  Si  618,  837. 

[a]  The  rMMoa,  apart  from  any 
question  as  to  creditors.  Is  said  to 
bo  that  such  contracts  are  contracts 
among  the  subscribers,  as  well  as 
contracts  between  the  suNscrlber  and 
the  corporation,  so  that,  to  allow 
them  to  operate  to  release  the  sub- 
scription of  the  particular  subscriber, 
would  operate  as  a^fraiid  on  the 
others.  La  Grange,  ev..  Flank  Road 
Cte,  V.  Mays,  29  Mo.  64;  Miller  v. 
Hanover  Junction,  etc.,  R.  Co.,  87  Pa. 
95,  30  AmR  349;  Graff  V,  Pittsburgh, 
etc.,  R.  Co.,  81  Pa.  489.  And  see 
supra  !   850. 

[b]  Secret  oollataral  agiavmenta 
to  pur  In  propsrty, — (1)  If  the  shares 
are  to  be  paid  for  in  property,  it 
ought  to  be  so  stated  In  the  contract 
of  subscription.  Where  the  contract 
is  expressed  to  be  payable  In  money, 
secret  collateral  agreements  to  dis- 
charge it  in  land  (Noble  v.  Callender, 
20  Oh.  St.  199),  (2)  or  In  goods 
(Henry  v.  Vermillion,  etc.,  R.  Co.,  17 
Oh.  187:  Kingston  St.  R.  Co.  v. 
Foster,  44  U.  C.  Q.  B.  552),  (3)  will 
be  invalid  as  against  creditors  in 
the  event  of  its  insolvency  (Colt  v. 
North  Carolina  Gold  Amalgamating 
Co.,  119  U.  S.  843,  7  SCt  2i5l,  30  L. 
ed.  420;  Havlland  v.  CThace,  39  Barb. 
(N.  T.)  283;  Nlckoll's  Cblsb,  24  Beav. 
639.  53  Reprint  505;  Hobgood  .v. 
Ehlen,  141  N.  C.  344,  53  SE  857). 

[c]'  Affresment  for  part  pajmait 
la  work, — Of  this  nature  Is  a  private 
agreement  with  the  directors  that 
the  subscribers  are  to  be  allowed  to 
make  pert  payment  in  work.  Rldge- 
fleld,  etc.,  ft.  Co.  v.  Brush,  43  Conn. 
86. 

[d]  Bnla  iaanpUca'Ue:  oollatenl 
aneenuBt  omlttM  fT«>m  upUo»t*. — 
where  a  stock  subscription  contract 
was  executed  in  duplicate,  the  sub- 
scriber retaining  one  copy  on  which 
the  corporation's  agent  Indorsed  an 
agreement  to  return  the  subscriber's 
note  for  his  subscription  if  he  were 
dissatisfied,  and  tne  corporation, 
within  that  time,  before  any  stock 
was  Issued  to  him,  refused  to  return 
the  note  upon  being  requested,  the 
note  was  not  enforceable  against 
the  subscriber  by  another  party  with 
notice  of  these  facts,  notwithstanding 
the  agent  had  not  indorsed  the  agree- 
ment on  the  original  subscription 
contract,  filed  with  the  company,  the 
corporation  having  been  fully  organ- 


ized before  this  subscription  was 
made,  and  it  not  appearing  that  there 
was  any  later  subscriber  who  could 
have  been  defrauded  by  reliance  upon 
this  subscription,  or  that  there  was 
any  subsequent  creditor  of  the  cor- 
poration who  relied  on  it  In  dealing 
with  the  corporation,  or  that  this 
subscriber  connived  at  or  contem- 
plated any  secrecy  In  making  the 
collateral  agreement  permitting  can- 
cellation, or  that  he  knew  that  the 
corporation's  agent  failed  to  Indorse 
the  agreement  upon  the  original  sub- 
scription retained  for  the  corporation 
flies,  whatever  secrecy  there  was 
about  the  agreement  being  Imparted 
to  it  by  the  corporation  through  Its 
agent.  Tidewater  Southern  R.  Co.  v. 
Harney,  32  Cal.  A.  253,  162  P  664; 
Tidewater  Southern  R.  Co.  v.  Vance, 
31    <3al.    A.    603,    160    P   1097. 

8.  111. — Great  Western  Tel.  Co.  v. 
Gray,  122  111.  630,  14  NE  214. 

Ind. — Cravens  v.  Eagle  Cotton 
Mills  Co.,  120  Ind.  6,  21  >ns  981,  16 
AmSR  298. 

N.  C. — Warren  County  Co-op. 
Assoc.  Co.  V.  Boyd,  171  N.  C.  184,  88 
SB  153  (agreement  that  the  corpora- 
tion should  carry  on  ita  business  In 
a  certain  way). 

Oh. — Stunt  V.  Newark  Weldless 
Tube,  etc.,  Co.,  22  Oh.  Clr.  Ct.  120, 
12  Oh.  Cir.  Dec.  170  (agreement  that 
subscriber  shall  be  given  a  posltioa 
In  the  company). 

Tenn. — Morrow  v.  Nashville  Iron. 
etc.,  Co.,  87  Tenn.  26»,  10  SW  496,  10 
AmSR  658,  3  LRA  87. 

Wash. — Olsen  v.  Northern  S3.  CJc, 
70  Wash.  493,  127  P  112. 

Ont. — Farmers  Bank  v.  Blow,  18 
Ont.  L.  630.   13  OntWR  1041. 

See  also  supra  J  865. 

Contra  State  Bank  v.  Cook,  126 
Iowa  111,  WO  NW  72  (holding  that 
a  collateral  agreement  between  a 
corporation  and  a  subscriber  to  its 
stock  that  his  subscription  should 
not  be  collectable  except  from  divi- 
dends on  the  stock  was  valid  as 
between  the  parties  and  a  complete 
defense  to  a,  suit  on  notes  given  for 
the  amount  of  the  subscription). 

9.  Warren  County  Co-op.  Assoc. 
Co.  V.  Boyd,  171  NT  C.  184,  88  SB 
153;  Stunt  v.  Newark  Weldless  Tubs, 
etc.,  Co.,  22  Oh.  Clr.  Ct  120,  12  Oil. 
Clr.  Dec.  170;  Morrow  v.  Nashville 
Iron,  etc.,  Co.,  87  Tenn.  262,  10  SW 
495,  10  AmSR  658,  8  LRA  S7; 
Farmers  Bank  v.  Blow,  18  Ont.  L. 
530.  13  OntWR  1041.  See  also  supra 
!  855. 

10.  Bobzln  V.  Gould  Balance  Valve 
Co.,  140  Iowa  744,  118  NW  40.  See 
also  supra  9  855. 

11.  Ophlr  Cons.  "Mines  Co.  v. 
Brynteson,  148  Fed.  829,  74  CCA  626 
(agreement  by  corporation  to  pay 
Interest  for  the  use  of  the  money 
paid  on  a  purchase  of  stock  so  Ion; 
as  the  purchaser's  option  to  return 
the  stock  and  receive  back  the  money 
continued);  Cerro  Cobre  Dev.  Co.  v. 
Duvall.  16  Ariz.  485,  147  P  696; 
Bobzln  V.  Gould  Balance  Valve  Co., 
140  Iowa  744,  118  NW  40;  State  Banlc 
V.  Cook,  125  Iowa, 111,  100  NW  7J 
(holding  that  a  collateral  agreemeni 
between  a  corporation  and  a  sub- 
scriber to  its  stock  that  his  subscrip- 
tion should  not  be  collectable  except 
from  dividends  on  the  stock  was 
valid  as  between  the  parties).  See 
Lemmon  v.  East  Palestine  Rubber 
CH).,  260  Pa.  28,  103  >V  510  (hoidinE 
that  where  one  subscribed  to  a  coi^ 


For  later  oases,  developments  and  ohanrss  in  the  law  see  cumulative  Annotations,  same  tltle,.pageandriQtA  number. 
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violation  of  a  charter  or  fltatutory  provision,**  in 
fraud  of  other  stockholders  or  creditors,"  or  other- 
wise illegal  or  ultra  vires.** 

Vnan^oiixed  agreements  by  acent.  Of  course 
collateral  agreements  made  by  the  agents  of  the 
rorporation  with  subscribers  are  not  binding  npon 
the  corporation"  unless  they  are  expressly  or  im- 
pliedly ratified  by  it.**  A  fortiori  such  agreements 
are  not  binding  on  the  corporation  t^hen  not  rati- 
fied if  made  by  a  person  who  is  not  the  agent  of  the 
corporation  at  all.*'  ' 

[f  860]  2.  With  Third  PersonB.  If  there  is 'no 
frand  as  against  the  corporation  or  other  subscrib- 
ers, stockholders,  or  creditors,  nor  other  ground  of 
illegality,  a  subscriber  for  or  purchaser  of  stock 
from  a  corporation  may  of  course,  in  consideration 


poratlan'9  capital  stock  on  faith  of 
Its  gu&ranty  signed  by  Its  treasurer 
that  It  would  furnish  a  buyer  for 
stock  within  six  months,  the  corpora- 
tion was  liable  for  its  failure  to  fur- 
nish a  buyer  on  the  subscriber's  re- 
quest), 

ta]  ASMMBMtt  to  flaaaoa  oorpo- 
TMloar— where  a  corporation  Issues 
stock  to  a  stockholder  on  condition 
that  he  will  finance  the  corporation, 
his  failure  to  do  so  is  a  breach  of 
•Kintract,  and  he  cannot  avoid  lia- 
bility by  showing  that  he  has  made 
a  contract  with  another  to  furnish 
the  money.  Cerro  Cobre  Dev.  Co.  v. 
Duvall.  IS  Arts.  485,  147  P  6»S. 

liL  In  re  Tichenor-Grand  Co.,  203 
Fed.  720:  Allen  v.  Commercial  Nat. 
Bank,  191  Fed.  97.  Ill  CCA  677; 
Smith  V.  Alabama  Fruit  Growing, 
etc,  Assoc  12S  Ala.  6S8,  2<  S  232; 
Morrow  v.  Nashville  Iron,  etc.,  Co., 
tl  Tenn.  282,  10  SW  4>E,  10  AmSR 
858,  3  L.RA  37;  Kom  v.  Cody  De- 
tective Agency,  78  Wash.  540.  136  P 
1155,  SO  LRANS  1073;  Jorguson  v. 
Apex  Gold  Mines  Co.,  74  Wash.  243, 
133  F  465,  46  LRANS  637.  See  also 
■upra  I   849. 

13.  Allen  V.  Commercial  Nat. 
Bank,  191  Fed.  97,  -111  CCA  677: 
Quarts  Glass,  etc.,  Co.  v.  Joyce,  27 
Cal.  A  623,  ISO  P  648;  Vam:e,  etc., 
Co.  V.  Bentley,  92  111.  A.  287  [aft  191! 
III.  236,  63  NG  634];  Sarbach  v. 
Kansas  Fiscal  Agency  Co.,  86  Kan. 
734,  122  P  113,  AnnCasl913C  416; 
Boney  y.  Williams.  65  N.  J.  Eq.  691, 
38  A  189.      See  aupra  (   850. 

14.  Morrow  V.  Nashville  Iron,  etc., 
Co.,  87  Tenn.  282,  10  SW  496,  10 
AmSR  6S8.  S  LRA  37. 

mtxa  vixaa  or  Uleml  ooatxaot* 
ftamalte  see  infra  XIV  et  seq. 

IB.  Colllna  v.  Southern  Brick  Co., 
»2  Ark.  604,  123  SW  662,  185  AmSR 
197,  19  AnnCas  882;  Dennette  v. 
Boston  Securities  Co.,  206  Mass.  401, 
92  NE  498;  .Blvlns  v.  Panhandle 
Packing  Co.,  (Tex,  Civ.  A.)  140  SW 
623;  Monarch  17.  Aasur.  Co.  v. 
Brophy,  14  Ont.  L.  1,  9  OntW«  tSl. 
See  also  supra  I!  822,  854,  858. 

1&  Dickinson  v.  Zubiate  Min.  Co., 
11  Cal.  A.  658,  106  P  123;  Malcomson 
v.  Monaton  Realty  Inv.  Corp.,  154 
App.  Div.  694,  139  NTS  405  [aff  214 
N.  T.  677  mem.  108  NB  1100  mem]; 
Amicable  L.  Ins.  Co.  v.  Kenner,  (Tex. 
(Mv.  A.)  166  SW  462.  See  also  supra 
it  829.   854,   858. 

17.  Blvens  v.  Panhandle  Packing 
Co.,  (Tex.  Civ.  A.)  140  SW  623.  See 
also  infra  9  860. 

18.  u.  S. — Morgan  v.  Struthers, 
131  U.  S.  246,  9  set  726,  38  U  ed. 
132. 

„Fla.— Hall  v.  Hardaker,  61  Fla.  267, 
B6  S  977. 

Ga — Rogers  v.  Burr,  106  Ga.  432, 
31  SB  438,  70  AmSR  60:  Phillips  v. 
Uiser,  8  Oa.  A.  634,  70  8±  79. 

111.— Hladovec  v.  Paul,  222  111. 
264,  78  NE  619  [aff  124  111.  A  689]; 
Winston  V.  Dorsett  Pipe,  etc.,  Co., 
129  111.  84,  21  NE  614,  4  LiRA  607. 
.  Ind.— Schmitt  v.  Well,  46  Ind.  A. 
2(4,  92  NB  178. 

Iowa. — ^Kentgsberg  v.  Relninger, 
159  Iowa  648.  141  NW  407. 

Mass. — Rotch  y.  French,  178  Mass. 


1,  66  NB  898.  79  AmSR  292. 

Mich.— HolUd^  V.  Wright,  134 
Mich.  808,  96  IjVf  949. 

Minn. — Trauhagen  v.  Sagar,  68 
Minn.    317,    86    NW   633. 

Mo. — Mulliken  v.  Haseltine,  160 
Mo.  A.  9,  141  SW  712. 

N.  Y.— Dnicklleb  v.  Sam  H.  Har- 
ris, Inc.,  209  N.  Y.  211,  102  NB  599 
[rev  on  other  grounds  155  App.  Div. 
83,  140  NYS  601;  Meyer  v.  Bfair.  109 
N.  Y.  600.  17  NE  228,  4  AmSR  500; 
ICnickerbocker  Trust  Co.  v.  Hard,  67 
App.   Div.    463,   78   NYS    979. 

N,  D. — Cross  V.  Farmers'  El.  Co., 
31  N.  D.   116,   163   NW  279. 

Utah.— Smith  v.  Brown,  166  P  468. 

And  see  other  cases  infra  this 
section. 

[a]  Construction  of  atrreeoient. — 
In  Allen  v.  Granger,  66  Wash.  456, 
119  P  817,  It  appeared  that  plaintiff 
purchased  stock  in  a  company  at  the 
instance  of  defendants,  who  were 
siockholders  therein,  and  gave  his 
note  to  the  company  therefor,  due 
in  eight  months,  the  money  to  be 
used  for  the  purchase,  development, 
irrigation,  and  sale  of  land,  and  de- 
fendants agreed  to  pay  him  one 
half  of  the  net  profits  derived  from 
salo  of  such  lands,  payment  thereof 
to  be  made  immediately  on  the  re- 
ceipt of  the  selling  price,  provided 
plaintiff  "shall  be  entitled  to  .  .  . 
the  net  profits  derived  by  said  com- 
pany, only  from  the  development 
of  the  one  project."  Before  the  note 
was  due  land  was  purchased,  and, 
without  having  been  developed,  was 
sold  at  a  proflt,  by  consent  of  the 
parties,  and  plaintiff's  share  thereof 
was  paid  to  him,  and  thereafter  the 
comciany  purchased  another  tract  of 
land,  in  payment  for  which  plaintlfTs 
renewal  note  was  indorsed  to  the 
seller,  and  this  land,  without  having 
been  developed,  was  also  sold  at  a 
profit.  It  was  held,  in  an  action  to 
recover  a  shaja  of  profits  on-  the  sale 
of  the  secona  tract  of  land  that,  in 
view  of  the  construction  placed  upon 
It  by  the  parties,  the  contract  pro- 
vided for  profits  only  from  the  first 
sale,  and  hence  that  plaintiff  could 
not  recover.  Allen  v.  Granger,  66 
Wash.  466,  119  P  817.  Construction 
of  other  agreements  see  infra  this 
section. 

(bl  air»s«in>nt  that  ralworlber 
shMl  act  be  UaWe.  One  who  sub- 
scribes to  the  capital  stock  of  a 
corporation  solely  in  order  to  enable 
it  to  obtain  a  certificate  of  organisa- 
tion, under  an  agreement  with  the 
other  subscribers  that  he  is  not  to 
be  liable  on  the  stock,  and  is  not 
to  be  required  to  pay  assessments 
thereon.  Is  not  liable  to  an  assess- 
roent  on  such  stock  as  against  the 
other  subscribers,  until  it  becomes 
necessary  to  assess  it  in  order  to 
paj  debts  of  the  corporation.  Wins- 
ton y.  Dorsett  Pipe,  etc.,  Co.,  129 
111.  64,  21  NE  514,   4  L.RA  607. 

Oroas  rtferenceai 
Agreement  limiting  number  of  shares 

to    each   stockholder   or   regulating 

distribution  see  supra  Si   328,  546. 
Right  to  stock  as  determined  by  con- 
tracts see  supra  9{  644,  646. 
Rights    and    liabilities    as    between 


of  or  connection  with  the  subscription  or  purchase, 
enter  into  any  agreement  he  chooses  with  the  pro- 
moters, oflScers,  or  agents  of  the  corporation  indi- 
vidually, or  with  other  third  persons,  and  such 
agreement  will  be  binding  between  the  parties  and 
enforceable  according  to  its  terms,*^  subject  to  the 
principles  governing  the  validity  and  enforcement 
of  contracts  generally,*"  but  will  not  be  binding  on 
the  corporation."  As  a  general  rule,  if  promoters, 
stockholders,  or  other  persons  individually  or  with* 
out  authority  from  the  corporation  enter  into  a 
secret  or  collateral  agreement  with  a  person  to  in- 
duce him  to  subscribe  for  or  purchase  stock,  the 
agreement,  if  there  is  no  fraud  or  illegality,  will 
be  a  valid  and  enforceable  contract  as  against  them, 
although  invalid  or  ineffectual  as  against  the  cor- 

promoters  see  supra  J  328.      , 
Rights    and    liabilities    as    between 

promoters     and     subscribers     see 

'supra  {  321. 

19.  Hall  v.  Hardaker,  81  Fla.  287, 
66  S  977;  Schmitt  v.  Weil,  48  Ind. 
A.  264,  92  NE  178;  Mulliken  v.  Hasel- 
tine, 160  Mo.  A.  9,  141  SW  712. 

[a]  rormatloiii  of  ooatraot;  ae- 
oeptaaee  of  offer.— (1)  Thus  where 
plaintiff  subscribed  for  stock  In  a 
corporation,  after  defendant,  the 
president  of  the  corporation,  had 
written  him  a  proposal  that  if  he 
would  subscribe  for  stock  defendant 
would,  at  plaintifTs  election,  repay 
the  amount  on  a  stated  date  in  the 
future,  plaintiff  could  not  recover  in 
an  action  to  '  recover  the  amount 
subscribed  where  he  did  not  prove 
that  such  proposal  was  accepted  and 
acted  on  by  him  when  be  made  the 
subscription.  Schmitt  Vt  Weil,  46 
Ind.  A  264,  92  NB  178.  (2)  But 
where  the  president  and  secretary 
of  a  corporation  signed  a  contract  of 
guaranty,  attached  to  a  certificate  of 
stock,    providing    that,   If    the    buyer 


desired  to  sell  the  stock  after 
eighteen  months  from  the  date  of 
the  certificate,  they  would  buy  it 
upon  written  notice  of  his  desire  to 
sell,  and  the  buyer  parted  with  his 
money  upon  such  promise,  the  trans- 
action amounted  to  a  purchase  by 
the  buyer  of  an  option  to  resell  his 
stock,  and  nothing  was  required  to 
complete  the  contract,  and  make  it 
an  executed  contract  of  sale,  except 
the  buyer's  acceptance  of  the  offer 
to  buy.  PhllllpB  v.  Riser,  8  Ga.  A. 
634.  70  SB  79. 

OonslAeratioa  see  infra  notes  22-25. 

ao.  Ariz. — Cerro  Cobre  Dev.  Co.  v. 
Duvall,  16  Ariz.  486,  147  P  696. 

111.— Hladovec  v.  Paul,  222  111,  254, 
78  NE  619  [aff  124  111.  A.  689]. 

N.  jr. — ^Robson  V.  C.  B.  Fennlmaa 
Co.,   88  N.  J.   L..   468,   86  A  368. 

N.  Y. — Drucklleb  v.  Sara  H.  Harris, 
Inc.,  209  N.  Y.  211,  102  NE  599  [reV 
on  other  grounds  156  App.  Div.  83, 
140  NYS  60]. 

N.  D. — Cross  V.  Farmers'  BL  Co., 
31  N.  D.  116,  163  NW  279. 

Okl. — Huster  v.  Newklrk  Oeamery, 
etc.,  Co.,  42  Okl.  440,  141  P  790.  LRA 
1915A  390  (agreement  by  promoter 
to  resell  a  subscriber's  stock  and 
thus  discharge  him  from  liability  on, 
his  subscription). 

S.  C. — Williams  v.  Benet,^  84  S.  C, 
112.  13  SB  97. 

va. — ^Blchelberger  v.  Mann,  116  Va. 
774,  777,  80  SB  696   [olt  Cyc]. 

Wash. — Bnnis  v.  New  World  L. 
Ins.  Co.,  97  Wash.  122,  166  P  1091. 

[a]  Slaoa  a  mum  stocUioUter  baa 
no  power  to  bind  a  oorporatioB,  an 
agreement  by  stockholders  that,  if 
a  subscriber  would  buy  a  lot  from 
the  corporation,  his  subscription  lia- 
bility would  be  terminated  Is  no  de- 
fense to  an  action  on  a  subscription 
contract.  Blchelberger  v.  Mann,  116 
Va.   774,   80  SB  695. 

[b]  Agreement  to  repurchase 
stock.— An  agreement  by  the  pro- 
moter of  a  corporation  that  he  and 
his  brother  would  take  the  stock  off 
a   subscriber's   hands   is   in   no   way 
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poration.°  Thns  an  agreement  by  promoteTs  or 
particular  stockholders  individually  with  a  sab- 
seriber  or  purchaser  of  stock  that  they  will,  if  he 
shall  so  elect,  buy  back  the  stock  from  him  at  its 
cost  to  him  or  on  other  terms  agreed  upon  or  sell 


it  to  others,  oi;  other  similar  agreement,  is  gener- 
ally no  fraud  either  upon  the  corporation  or  upon 
other  subscribers,  stockholders,  or  creditors,  and  is 
binding  and  enforceable  between  the  parties 
thereto."    Under  such  a  contract  the  option  must 


binding  upon  the  corporation  or  the 
other  subscribers,  who  ha4  no  notice. 
Blchelberger  v.  Mann,  115  Va.  774,  80 
SS  E»6. 

[c]  yrbiun  ft  paraon's  name  la  on 
til*  mibBortption  llat  of  a  oorporatlon 
wttb  Us  ooasent,  he  Is  prima  facte 
bound  to  pay  for  his  stock,  and  his 
liability  Is  not  discharged  by  a  pri- 
vate agreement  with  a  third  person 
that  the  latter  shall  pay  for  It.  Wil- 
liams V.  Benet,  3*  8.  C.  112,  13  SE 
97. 

[d]  A.gr»umtai.t  to  aAvano*  moasy 
to  ooiporatloa. — One  who,  In  con- 
sideration of  a  stockholder's  promise 
to  eive  him  of  his  own  stock,  agrrees 
to  advance  money  required  by  the 
corporation  assumes  only  a  duty  to 
the  stockholder,  the  contract  being 
between  the  parties  Individually  and 
not  with  the  corporation.  Cerro 
Cobre  Dev.  Co.  v.  Duvall,  16  ArU. 
485,   147   P   695. 

31.  Morgan  v.  Struthers,  131  U.  S. 
246,  9  set  726,  33  U  ed.  182;  Union 
Point  Nat.  Bank  v.  Amoss,  144  Qa. 
426,  433,  87  SB  406,  AnnCasl918A  74 
[cit  Cyc]:  Meyer  v.  Blair,  109  N.  T. 
600,  17  ttE  228,  4  AmSR  500.  And 
see  other  cases  infra  this  section. 

99.  U.  S. — Morgan  v>  Struthers,  131 
U.  S.  246,  9  set  726,  33  L,.  ed.  132; 
Ophlr  Cons.  Mines  Co.  v.  Brynteson, 
143  Fed.   829.   74  CCA  626. 

Cal. — Vlokrey  v.  Maler,  164  Cal. 
384,  129  P  273;  McCampbell  T.  Obear, 
27   Cal.   A.   97,   148  P  942. 

Fla.— Hall  V.  Hardaker,  61  Pla.  267, 
55   S  977. 

Ga, — Rogers  v.  Burr,  105  Ga,  4  . 
31  SE  438,  70  AmSR  50;  Phillips  v. 
Klser,    8    Ga.    A.    634,    70    SE    79. 

111.— Klncald  v.  Overshlner,  171  III. 
A.   37. 

Ind. — Schmltt  v.  Well,  46  Ind.  A. 
264,  92  NE  178. 

Iowa. — Aken  v.  Clark,  146  Iowa 
436.   123   NW  379. 

Mass. — Starkweather  v.  Qleason, 
221  Mass.   562,   109  NE  635. 

Mich.— HoUlday  v.  Wright,  134 
Mich.  608,  96  NW  949. 

Minn. — Traphagen  v.  Sagar,  63 
Minn.  317,  65  NW  63S. 

Mo. — Mulliken  v.  Haseltine,  160 
Mo.  A.  9,  141  SW  712. 

Nebr. — ^Trenholm  v.  Kloepper,  88 
Nebr.    236,    129   NW   436. 

N.  Y. — Drucklieb  v.  Sam  H.  Harris, 
Inc.,  209  N.  T.  211,  102  NE  599  [rev 
on  other  grounds  156  Apr.  Div.  83, 
140  NTS  601;  Page  v.  Shafnwald,  169 
N.  T.  246,  62  NE  356,  57  LRA  173: 
Meyer  v.  Blair,  109  N.  Y.  600,  17  NE 
228,   4  AmSR  SCO. 

Tex. — Bean  v.  Hall,  (Civ.  A.)  186 
SW    1054. 

[a]  ZUnatratloiiB, — (1)  Thus  it 
was  neld  that  an  agreement  by  the 
incorporators  of  a  company  to  take 
the  snares  of  one  of  the  subscribers, 
and  to  refund  his  money  if  he  should 
demand  It  within  a  fixed  time,  was 
valid,  although  none  of  the  subscrip- 
tions were  to  be  paid  In  until  all  the 
stock  was  reliably  subscribed,  and 
the  other  subscribers  neither  made 
such  an  agreement  as  to  their  stock, 
nor  were  aware  that  the  one  in  ques- 
tion was  made,  there  being  no  design 
to  deceive  or  defraud  anyone.  Mor- 
gan V.  Struthers,  131  U.  S.  246,  9  SCt 
726,  38  L,.  ed.  132.  (2)  And  where 
subscribers  who  had  paid  for  their 
stock  In  order  to  Induce  subscribers 
who  had  rerudiated  their  subscrip- 
tions to  take  the  stock  subscribed  lor 
agreed  with  one  of  the  latter,  with- 
out the  knowledge  of  the  others,  that 
If  he  would  take  the  stock  sub- 
scribed for  by  hfm  they  would  take 
the  stock  and  give  him  a  note  for  the 
price  thereof,  it  was  held  that  this 
at^reement  was  not  In  fraud  of  the 
other     repudiating     subscribers,     and 


the  note  given  such  subscriber  was 
therefore  valid.  Traphagen  v.  Sagar, 
68  Minn.  317.  66  NW  633.  (8)  So, 
where  a  number  of  persons,  for  the 
purpose  of  Inducing  dthers  to  sub- 
scribe for  capital  stock  In  a  manu- 
facturing company  in  which  all  such 
rersons  were  Interested,  executed  a 
joint  instrument  guaranteeing  for 
three  years  the  payment  of  an  an- 
nual dividend  of  eight  per  cent  on 
such  stock  to  subscribers  who  would 
take  an  amount  of  stock  necessary 
for  successful  organization,  and  stip- 
ulating that  "If,  at  the  expiration  of 
said  three  years,  the  holder  or  hold- 
ers of  said  stock  desire  and  wish 
not  to  carry  the  same  any  longer, 
we  hereby  agree,  with  thirty  days' 
notice  from  any  or  all-  of  them,  to 
pay  each  holder  par  value  or  fifty 
dollars  ($50)  for  each  share  'of  stock 
held  by  them,  their  heirs  and  assigns. 
And  If  said  amount  of  par  value  is 
not  paid  promptly,  we  nereby  con- 
sent that  the  agreement  and  guaran- 
tee to  pay  ,8  per  cent  dividend,  above 
set  forth,  shall  continue  in  force 
until  the  same  is  fully  paid  up,"  this 
agreement  was  sustained.  Rogers  v. 
Burr,  105  Ga.  432,  433,  31  SE  438,  70 
AmSR  50. 

[b]  Sefeiuiaa  la  ffensiftL— Where 
a  subscriber  to  the  stock  of  a  cor- 
poration tenders  back  his  stock  and 
demands  repayment,  pursuant  to  an 
agreement  with  a  promoter  of  the 
corporation.  It  is  no  defense  to  an 
action  against  such  promoter,  for 
the  money  paid  on  his  subscription 
that  plaintiff  had  not  complied  with 
his  contract  in  paying  for  his  stock 
as  assessments  were  made,  whe .  the 
corporation,  if  time  was  of  the  es- 
sence of  the  contract,  has  waived  the 
provision  by  accepting  payment  after 
the  delay.  Holllday  v.  Wright,  134 
Mich.   608,   96  NW  949. 

[c]  Oonaiderfttlon.— (1)  Where,  to 
procure  a  sale  of  stock,  certain  pro- 
moters or  officers  of  a  corporation 
enter  into  an  agreement  to  purchase 
it  at  any  time  at  the  price  paid,  such 
agreement  is  part  of  the  original 
undertaking,  and  consideration 
therefor  passes  to  the  oorporatlon 
and  is  sufficient,  and  consideration 
or  benefit  to  the  promoters  or  officers 
is  unnecessary.  Klncald  v.  Over- 
shiner,  171  111.  A.  87.  To  same  effect 
Kenlgsberg  v.  Reinlnger,  159  Iowa 
648,  141  NW  407;  Aken  v.  Clark,  146 
Iowa  436  123  NW  379;  Mulliken  v. 
Haseltine.,  160  Mo.  A.  9,  141  SW  712. 
(2)  A  joint  contract  by  a  corporation 
and  its  president,  individually,  to  re- 
fund the  money  paid  to  the  corpora- 
tion on  a  conditional  purchase  uf  Its 
stock  in  case  the  purchaser  exercised 
his  option  to  return  the  same  is  based 
upon  a  sufficient  consideration  and  Is 
valid  as  to  both  makers.  Ophlr  Cons. 
Mines  Co.  v.  Brynteson,  143  Fed.  829. 
74  CCA  625.  (3)  A  president  and 
secretary  of  a  corporation  have  such 
an  interest  In  its  success  and  In 
maintaining  the  market  value  of  Its 
stock  as  to  constitute  a  consideration 
for  their  guaranty  to  a  buyer  of  such 
stock  that  they  would  purchase  it 
upon  his  request  within  a  certain 
time.  Phillips  V.  Riser,  8  Ga.  A.  684. 
70  SB  79. 

[d]  Bnbatitntioa  of  a«w  ooatraot, 
— Where,  after  defendants  had  In- 
duced plaintiff  to  purchase  certain 
stock  in  a  corporation  by  agreeing  to 
repurchase  it  within  three  years, 
they,  as  officers  of  the  corporation. 
Increased  its  capital  stock  and 
changed  Its  par  value,  and  obtained 
from  plaintiff  a  surrender  of  his  old 
stock,  and  he  received  new  stock  in 
lieu  thereof,  whereupon,  by  mutual 
agreement,  a  new  contract  was  sub- 
stituted for  the  old,  by  which  defend- 

'  ant    agreed    to    repurchase    the    new 


stock,  a  cancellation  of  the  old  con- 
tract and  the  substitution  of  the  new 
one  was  a  sufficient  consideration  to 
support  the  latter.  Mulliken  v.  Ha- 
seltine, 160  Mo.  A.  9,  141  SW  712. 

[e]  Ooastmotloik^d)  Where  of- 
ficers of  a  corporation  guaranteed  to 
a  purchaser  of  stock  therein  that,  if 
he  desired  to  sell  such  'stock  after 
eighteen  months  from  the  date  of  the 
certificate,  they  would  purchase  it 
after  such  time,  the  buyer  to  give 
written  notice  of  his  election  to  .sell, 
and  to  give  six  months'  notice  before 
the-date  he  would  ask  repayment,  the 
guaranty  to  become  void  after  two 
years  from  Issuance  of  the  certifi- 
cate, the  buyer  was  not  required  to 
wait  eighteen  months  before  giving 
notice  of  his  election  to  sell,  he  only 
being  required  to  hold  the  certificate 
for  eighteen  months  before  he  could 
require  the  guarantors  to  take  It  off 
his  hands  and  refund  his  money. 
Phillips  V.  Riser,  8  Ga.  A.  684,  70  SE 
79.  (2)  An  action  on  a  guaranty  by 
a  promoter  of  a  corporation  agreeing 
to  repurchase  stock  taken  by  a  sub- 
scriber held  not  premature  see  Mc- 
Campbell V.  Obear,  27  Cal.  A.  97,  148 
P  942. 

[f]  Walv«v  of  oytlon^A  sub- 
scriber to  corporate  stock  who  gave 
his  note  therefor  did  not,  by  execut- 
ing renewals  to  the  holder,  paying 
Interest,  and  treating  the  notes  as 
his  individual  debt,  waive  his  option 
under  a  collateral  contract  with  a 
third  person  at  whose  instance  he 
subscribed  by  which  the  latter  agreed 
to  take  back  the  stock,  where,  before 
each  successi^'e  rfenewal,  the  sub- 
scriber had  the  same  agreement  In 
substance  with  the  party  who  In- 
duced him  to  subscribe  and  executed 
the  option.  Bean  v.  Hall,  (Tex.  Civ. 
A)  185  SW  1064.  Failure  to  exer- 
cise option  in  time  see  Infra  text  and 
note  23. 

[g]  Ijaobaa  aad  Ilmltatloaa^— (1) 
A  contract  between  a  subscriber  for 
corporate  stock  and  a  third  person 
that  at  any  time  after  six  months, 
on  ninety  days'  notice,  the  latter 
would  purchase  the  stock  at  the  price 
paid,  but  that  the  subscriber  need 
not  sell  said  stock  at  the  price  paid, 
contemplated  that  here  would  be 
some  delay;  and  where  proceedings 
were  set  In  motion  for  a  demand  that 
the  third  person  purchase,  before  the 
statute  of  limitations  had  run,  and 
the  actual  demand  was  made  a  few 
months  thereafter,  there  was  no  such 
laches  as  would  bar  an  action  there- 
for. VlcKrey  v.  Maler,  164  Cal.  384, 
129  P  273.  (2)  The  statute  of  limi- 
tations did  not  commence  to  run  un- 
til a  demand  to  purchase  had  been 
made,  it  being  a  contract  to  purchase 
personiil  property,  and  not  a  positive 
obligation  to  pay  money.  Vlckrey  v. 
Maler,  supra. 


aativ*. — (1)  An  agreement  between  a 
promoter  and  stockholder  of  a  cor- 
poration and  another  person  sub- 
scribing for  or  purchasing  shares  of 
Its  stock  that  the  former  will  pur- 
chase the  stock  from  the  latter  at 
Its  book  value  In  the  event  of  the 
failure  of  the  directors  to  employ 
the  latter  at  an  annual  salary  is  not 
contrary  to  public  policy,  and  is 
binding  as  between  the  parties,  al- 
though not  binding  on  the  corpora- 
tion. Drucklieb  v.  Sam  H.  Harris, 
Inc.,  209  N.  Y.  211,  102  NB  699  [rev 
on  other  grounds  155  App.  Div.  81, 
140  NYS  60].  (2)  Pleas  In  an  action 
by  a  subscriber  for  breach  of  such 
a  contract  to  purchase  his  stock,  al- 
leging that  defendants  complied  with 
their  undertaking  to  secure  employ- 
ment of  plaintiff  by  the  corporation. 


For  lat«r  «mmc  devalopaieata  and  ohaafMi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  atimber. 
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be  exercised,  azid  a  proper  demand  and  tender  made 
when  not  waived  or  otherwise  excused,  within  the 
time,  if  any,  fixed  by  the  agreement,  or  within  a 
reasonable '  time  when  no  tin^e  is  fixed."  In  like 
manner  a  promoter,  stockholder,  or  other ,  third 
person  may  individually  make  a  valid  contract  with 
a  subscriber  or  purchaser  guaranteeing  dividends  to 
8  certain  amount,^  or  a  guaranty  against  loss  for 
a  specified  period,  which  is  a  contract  of  in* 
demnity." 

[i  861]  N.  Secoritiw  for  Snbecription  or  Price— 
1.  In  General;  Validity.  As  we  have  seen  in  an- 
other connection  a  corporation,  unless  prohibited  by 
its  charter  or  by  constitutional  or  statutory  prdvi- 
sion,  may  lawfully  take  a  promissory  note,  bond, 
mortgage,  or  other  security  in  payment  of  a  snb- 


seription  to  or  purchase  of  its  capital  stock.^  In 
such  a  case,  if  the  stock  is  issued  and  is  valid,  there 
is  of  course  a  sufficient  consideration  to  render  the 
nqte  or  other  security  a  binding  obligation,  regard- 
less of  the  value  of  the  assets  of  the  corporation.*' 
And  wh*en  a  note  is  given  on  a  subscription  for  or 
purchase  of  stock  to  be  subsequently  issued,  and 
is  accepted  by  the  corporation,^  and  the  subscriber 
becomes  a  stockholder  by  virtfie  of  his  contract, 
although  a  certificate  of  stock  has  not  been  issued,^ 
or  there  is  a  legal  and  binding  agreement  on  the 
part  of  the  corporation  to  issue  the  stoek,  so  that 
there  is  mutuality  of  obligation,"  the  note  is  sup- 
ported by  a  sufScient  consideration  and  is  a  valid 
and  binding  contract,"  in  the  absence  of  illegality, 


and  that  he  breached  the  contract  by 
not  rendering  comretent  and  efficient 
services,  held  not  demurrable  see 
Hall  V.  Hardaker,  61  Fla.  267,  56  S 
S77.  , 

(1]  Ooatraot  to  snrofaaa*  stook  at 
book  tralaa;  InzladlottoB  of  aotirt  of 
(onltj  oT«r  iKMka  of  cotporatloa. 
where  one  stockholder  contracts 
with  another  stockholder  of  a  cor- 
poration for  the  purchase  and  sale 
of  shares  of  stock  at  the  book  value 
as  shown  on  the  accounts  of  the  cor- 
poration, such  a  contract  does  not 
require  or  Justify  the  intervention 
of  a  court  of  equity  in  the  manage- 
ment and  control  of  the  books  of 
account  of  the  corporation.  Druck- 
Ueb  V.  Sam  H.  Harris,  Inc.,  209  N.  Y. 
211,  102  NE  599  (rev  166  App.  Dlv. 
83,  140  NTS  60]  (In  this  case  on  the 
oreanixatlon  of  a  corroration  to 
which  plaintiff  paid  In  a  sum  In  cash 
and  one  of  ths  defendants  assigned 
certain  assets.  It  was  agreed  that  in 
case  of  any  breach  of  the  agreement 
by  the  directors  of  the  company, 
such  defendant  would  purchase  from 
plaintiff  at  the  tatter's  election  the 
shares  of  stock  held  by  him  at  the 
existing  book  value  of  the  same  as 
shown  at  the  time  of  such  election. 
The  relief  demanded  in  this  action 
was  that  the  individual  defendants 
and  the  defendant  corporation  be 
compelled  to  restore  the  books  of  ac- 
count to  their  original  condition, 
that  the  reduction  of  the  value  of  the 
good  will  be  canceled,  and  that  de- 
fendants and  the  corporation  be  en- 
joined from  making  or  changing  the 
accounts  of  the  corroration  or  the 
books  of  account  whereby  the  book 
value  of  the  Capital  stock  of  the  cor- 
poration should  be  reduced  contrary 
to  the  fact.  It  was  held  that  the  ac- 
tion could  not  be  maintained.) 

Ooatraet  bstwsaa  aellen  aad  par. 
shasMM  of  stoek  for  repnrohasa,  etc. 
see  infra  t{  1068-1061. 

Ooatntet  by  eoipozatloa  to  repur- 
ttbase  see  supra  {  868. 

S3.  Rogers  y.  Burr,  105  Ga.  432, 
81  SE  438,  70  AmSR  60:  Schmltt  v. 
Well,  46  Ind.  A.  264,  92  NB  173; 
Starkweather  v.  Gleason,  221  Mass. 
652,  109  NB  636;  Page  v.  Shalnwald, 
169  N.  T.  246,  62  NB  356,  67  L.RA  173. 
See  also  supra  9  858. 

[a]  OOMtvnotion. — ^Where  plaln- 
tllis  purchased  stock  from  a  corpo- 
ration under  an  agreement  with  de- 
fendant, an  officer  of  the  corporation, 
that  if  at  any  time  they  wished  to 
get  their  money  back  they  could  do 
so,  it  was  held  that  the  words  "at 
any  time"  did  not  cover  "an  unlim- 
ited period  to  be  measured  by  the 
alternating  hopes  and  fears  of  the 
plaintiffs,  but  must  be  construed  as 
limited  to '  a  reasonable  time,"  and 
that  plaintiffs  could  not  wait  for 
more  than  five  months,  during  which 
the  financial  condition  of  the  com- 
pany was  fluctuating,  and  then  de- 
mand a  return  of  his  money  by  de- 
fendant Starkweather  v.  Oleason, 
221  Hasa  562.  109  NB  636. 

lb]  ITottos;  Joint  pcomlson, — (1) 
A  contract,  made  to  induce  subscrip- 
tions to  shares  of  stock,  whereby 
the  promisors  agreed  to  buy  back  the 


stock  at  the  end  of  three  years,  upon 
the  giving  of  thirty  days'  notice,  If 
the  subscriber  desired  to  return  the 
stock,  was  conditional,  and  did  not 
exist.  In  favor  of  a  particular  prom- 
isee, unless  within  a  reasonable  time 
after  the  expiration  of  the  three 
years,  thirty  days"  notice  was  given 
by  him  to  the  promisors  of  hla  elec- 
tion not  to  carry  the  stock  longer. 
Rogers  v.  Burr,  105  Ga.  432,  31  SE 
438,  70  AmSR  60.  (2)  Notice  to  one 
or  more  of  such  promisors  was  not 
notice  to  the  Joint  promisors;  and 
this,  although  one  of  them,  as  agent 
for  .the  othera  had  procured  stock 
subscriptions  under  the  contract. 
Rogers  v.  Burr,  supra  _  , 

84.  McCampbell  v.  Obear,  27  CaL 
A.  97,  148  P  942;  Rogers  v.  Burr,  105 
Ga.  482,  31  SB  488,  70  AmSR  60  (su- 
pra note  28):  Rotch  v.  French,  178 
Mass.  1,  56  NB  893,  79  AmSR  292. 

[a]  Oonaideratlon. — In  negotia- 
tions for  the  sale  of  stock  in  a  cor- 
poration. R  and  S  agreed  to  take  a 
stated  amount  of  stock,  and  after- 
ward, on  the  same  day,  asked  for  a 
guaranty  for  the  payment  of  a  cer- 
tain dividend.  Defendant  replied 
that  he  and  his  associates  would  give 
it,  if  the  subscribers  would  take  fifty 
thousand  dollars  instead  of  thirty 
thousand  dollars  in  stock,  to  which 
the  subscribers  answered  that  they 
would  give  them  more  money  later. 
Subsequently  the  subscribers,  upon 
receiving  the  shares  originally  agreed 
upon,  asked  for  the  guaranty,  which 
was  given  them,  and  dividends  were 
afterward  paid  In  pursuance  thereof. 
It  was  held  that  the  evidence  was 
sufficient  to  support  a  finding  that 
the  subscription  was  made  in  con- 
sideration of  the  guaranty.  Rotch  v. 
French,  176  Mass.  1,  56  NB  893,  79 
AmSR  292. 

[b]  OonstrnotloB. — (1)  Where 
joint  promisors,  to  induce  subscrip- 
tions to  stock,  guaranteed  the  tay- 
ment  of  eight  per  cent  dividends  to 
subscribers  for  three  years,  and 
agreed  at  the  expiration  of  that 
time,  on  the  giving  of  notice,  to  pur- 
chase the  stock  at  its  par  value,  the 
guaranty  as  to  the  dividends  was  un- 
conditional and  binding  without  no- 
tice, and  covered  a  period  of  three 
years,  even  though  the  agreement  as 
to  purchasing  the  stock  became  In- 
operative for  want  of  notice.  Rogers 
v.  Burr,  106  Ga,  432,  81  SB  438,  70 
AmSR  SO.  (2)  It  has  been  held  that 
an  agreement  whereby  a  stated 
dividend  is  guaranteed  on  stock  sub- 
scribed in  a  corporation  In  which  the 
guarantor  Is  interested  and  desirous 
of  seeing  succeed,  and  which  runs  to 
the  subscriber  merely,  without  any 
mention  of  hiss  executors,  adminis- 
trators, or  assigns,  is  a  guaranty  for 
the  payment  of  such  dividend  for  a 
reasonable  time  only,  and  during  the 
life  of  the  subscriber,  and  is  not  a 
continuing  one  for  the  life  of  the 
corporation,  upon  which  the  heirs  or 
personal  representatives  of  the  sub- 
scriber can  recover.  Rotch  v. 
French,  176  Mass.  1,  66  NB  893,  79 
AmSR  292. 

Oontcaot  batwsoi  wlSatm  aad  piuv 


ohasexs  of  stock  see  infra  i  1060. 

as.  Morris  v.  Veach,  111  Qa  436, 
36  SB  7o3;  Kenlgsberg  v.  Relninger, 
169   Iowa  648,    141   NW   407. 

[a]  Oonsidaxattoa, — Where  an  of- 
ficer of  a  corporation  proposed  that 
plaintiff  should  purchase  stock  and 
that  the  officer  would  guarantee  him 
against  loss  on  the  stock  for  a  speci- 
fied period,  the  purchase  of  the  stock 
was  a  sufnclent  consideration  for  a 
contract  of  Indemnity  against  loss 
executed  by  the  officer.  Kenlgsberg 
v.  Relninger,  169  Iowa  648,  141  NW 
407. 

[b]  Ooaatnwtian,— (1)  Where  an 
officer  of  a  corporation  induced  plain- 
tiff to  purchase  stock,  a  certificate  of 
which  was  Issued  in  his  wife's  name 
by  the  officer  who  at  the  same  time 
executed  a  contract  to  indemnify 
plaintiff  against  loss  on  account  of 
purchase  of  st(>ck  for  a  specified  pe- 
riod, on  the  insolvency  of  the  corpo- 
ration within  the  period  the  officer 
watf  liable.  Kenlgsberg  v.  Relninger, 
169  Iowa!  648,  141  NW  407.  (2) 
Where  a  contract  provided  that  a 
party  would  guarantee  to  pay  to  a 
subscriber  to  stock  in  an  Incorpo- 
rated company  one  hundred  cents  on 
the  dollar  for  the  stock  within  ninety 
days  from  the  date  o(  such  agreement, 
and  that  such  subscriber  should  be 
held  harmless  from  any  loss  or  dam- 
age or  liability  whatever  as  a  stock- 
holder, and  should  in  no  way  suffer 
loss  or  damage  by  reason  of  his  con- 
nection with  such  company  as  a 
stockholder,  such  contract  was  not 
an  unconditional  agreement  to  pay 
the  par  value  of  the  shares  of  stock 
within  ninety  days  from  the  date  of 
the  contract,  nor  an  undertaking  to. 
guarantee  a  subscriber  against  loss 
sustained  by  reason  of  the  stock  be- 
coming worthless  on  the  market,  but 
was  merely  a  contract  to  pay  the  par 
value  of  suchr  stock  if  the  stock  was 
tendered  within  ninety  days,  and  to 
save  such  subscriber  only  from  lia- 
bility on  his  subscription  to  the 
stock,  or  from  damage  on  account  of 
his  connection  with  the  company  as 
a  stockholder.  Morris  v.  Veach,  111 
Ga.    436,   86   SB   758. 

96.     See  supra  J  600. 

In  i«^iH»y  ra«nfr*4  Initial  paymant 
oa  mbBecfblBC  see  supra  {  818. 

87.    Watts  v.  "■ 
618.  43  NB  497. 
et  seq. 

8&  Bralnerd  v.  Kydd.  26  Cat.  A. 
655.  148  P  221  (holding  that  such  ac- 
ceptance was  shown). 

89.     See  infra  {862. 

80,     See  Infra  this  section. 

Conaldexatlon  and  nmtnaUtr  In 
oontraots  of  aabsorlpttoa  see  supra 
}9  786-792. 

31.  Bralnerd  v.  Kydd,  26  Cal.  A. 
665,  148  P  221;  Henderson,  etc.,  R. 
Co.  V.  Moss,  2  Duv.  (Ky.)  242;  Ver- 
mont Cent.  R.  Co.  v.  Clayes,  21  Vt. 
30;  Hardin  v.  Sweeney,  14  Wash.  129, 
44  P  138.  And  see  other  cases  infra 
this  section  and  supra  Si  600,  786  et 
seq. 

Abaolnta  aota  gtvaa  for  oonditlMMa 
anbsozlptiaa.see  infra  this  section. 


Stevenson,  166  Haas. 
See  also  supra  {  787 
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fraud,  disehai^e,  or  other  valid  defense.**  The 
same  is  true  of  a  check,^"  and  of  a  note  or  bond 
and  mortgage,  or  other  security."  Even  when  a 
note  or  other  security  is  received  in  pajnnent  of  a 
subscription  or  purchase  of  stock  in  violation  of  a 
charter,  constitutional  or  statutory  provision,  it  is 
not  for  that  reason  necessarily  void.  While  it  can- 
not constitute  payment  for  the  stock  unless  it  is  in 
fact  pai<f  or  disposed  of  by  the  corporation,"  it  is 
not  illegal  or  void  in  the  hands  of  a  bona  fide  pur- 
chaser from  the  corporation  for  value  and  without 


notice,"  or  even  in  the  hands  of  the  corporation 
itself  or  its  agent,  trustee,  receiver,  or  transferee 
with  notice,  and  it  or  they  may  recover  thereon," 
unless  in  the  particular  jurisdiction  and  under  the 
particular  charter  or  statute  the  contract  to  issue 
the  stock  or'  the  certificate  of  stock,  if  issued,  is 
held  to  be  illegal  or  ultra  vires  and  void,  in  which 
case,  of  course,  the  note  or  other  security  is  with- 
out consideration  or  illegal,  or  both,  and  therefore 
'void.**  A  note  given  in  payment  of  a  subscription 
to  or  purchase  of  stock  is  also  void  and  unenforce- 


32.  See  infra  this  and  followingr 
section.        ^ 

33.  Syracuse,  »tc.,  R.  Co.  v.  Oere, 
6  Thoraps.  &  C.  (N.  T.)  636.  See 
also  supra  {  600. 

Aotlon  OB  Oh*ok  see  infra  S  862. 

34.  Battershall  v.  Davis,  31  Barb. 
(N.  T.)  323:  Ely  v.  Sprague,  Clarke 
(N.  Y.)  351.     See  also  supra  3  600. 

[a]  Kortffag'a, — ^As  a  subscription 
for  stock  of 'a  corporation  ia  a  legal 
obligation  which  can,  be  enforced  by 
action  and  by  forfeiture  for  nontay- 
ment,  It  is  a  good  consideration  for 
a  mortgage  to  secure  the  payment  of 
the  amount  subscribed.  Battershall 
V.  Davis,  31  Barb.   (N.  T.)   323. 

[b]  Vote  Bsoared  Tar  pladffe  of 
•took  for  balanos  due  tluMoiu— Ir- 
ving Park  Assoc,  v.  Watson,  41  Or. 
96,  67  P  94S.  ^ 

JUghtu,  UabilltUs,  and  remedlaa  see 
infra  J  862. 

35.  See  supra  }   600. 

38.  WJllmarth  v.  Crawford,  10 
Wend.  (N.  Y.)  341.  See  also  Bald- 
winsvllle  First  Nat.  Bank  v.  Cornell, 

8  App.  Dlv.  427,  40  NYS  850  (semble). 
See    generally    Bills    and    Notes    S 

1031  et  seq. 

ra]  Pnroluwar  ohargreabla  with 
aottM^— The  purchaser  of  a  note 
from  the  indorsee  of  a  corporation, 
which  on  its  face  showed  that  it  has 
been  given  in  payment  for  stock  in 
violationr  of  a  constitutional  and 
statutory  rrohibition,  takes  the  note 
subject  to  the  defense  of  illegality  in 
the  transaction.  Sturdevant  v.  Fal- 
vey,  (Tex.  Civ.  A.)  176  SW  908. 

Cb]  Bstoppel. — Where  a  corpora- 
tion has  taken  a  note  for  stock. 
Const,  art  17,  {  8,  forbidding  the  is- 
suance of  stock  except  for  money, 
etc.,  actually  received,  is  no  defense 
to  an  action  upon  the  note  by  a  pur- 
chaser for  value  from  the  corpora- 
tion, defendant  being  estopped  to 
profit  by  his  own  wrong.  Schiller 
Piano  Co.  v.  Hyde,  39  S.  D.  74,  162 
NW  937. 

37.  Cal.— Pacific  Trust  Co.  v.  Dor- 
gey.  72  Cal.  B5,  12  P  49,  IS  P  148. 

Fla. — Southern  It.  Ins.,  etc,  Co.  v. 
lianler,  5  Pla.  110,  58  AmD  448. 

Iowa — Sherman  v.  Smith,  169  NW 
216;  Ottumwa  First  Nat.  Bank  v. 
Fulton,   166  Iowa  734,   137   NW  1019. 

Ky. — Flnnell  v.  Sanford,  17  B.  Mon. 
748. 

La. — Canal  Bank  v.  Holland,  6  La. 
Ann.  363. 

Mass. — Farmers',  etc..  Bank  v. 
Jenks,  7  Meto.  692;  Little  v.  Obrlen, 

9  Mass    423 

Miss.— Alien  v.  Fdwards,  93  Hiss. 
719,  47  S  382;  Lewis  v.  Robertson,  21 
Miss.  558;  Hayne  v.  Beauchamp,  13 
Miss.  615  (note  not  necessarily  void). 

N.  H. — Pine  River  Bank  v.  Hods- 
don,  46  N.  H.  114. 

N.  J. — Yard  V.  Pacific  Mut.  Ins.  Co., 

10  N.  J.  Bq.  480,  64  AmD  467. 

N.  C— McRae  v.  Russell,  34  N.  C. 
224. 

N.  D. — German  Mercantile  CO.  v. 
Wanner,  26  N.  D.  479,  142  NW  468. 
62  LRANS  463. 

Bng. — Power  v.  Hoey,  19  WklyRep 

[a]    PMrUenUr     atatutf.     (1)     A 

note  given  by  a  subscriber  to  the 
capital  stock  of  a  bank  In  payment 
of  a  flrst  assessment,  the  certificate 
for  the  stork  being  Issued  thereupon, 
is  not  void  under  a  constitutional 
provision  that  "no  corporation  shall 


Issue  stock  or  Bonds  except  for 
money  paid,"  etc.,  nor  under  a  stat- 
ute prohibiting  promissory  note^  to 
be  computed  as  paid-in  capital,  nor 
under  a  penal  law  making  It  a  mis- 
demeanor to  receive  notes  in  pay- 
ment of  installments  actually  called. 
Pacific  Trust  Co.  v.  Dorsey,  72  Cal. 
66,  12  P  49,  13  P  148.  (2)  And  it  is 
no  defense  to  an  action  on  a  note 
given  for  a  subscription  to  stock 
that  the  charter  prohibited  the  cor- 
poration from  selling  Its  shares  on 
credit  (Canal  Bank  v.  Holland,  5  La. 
Ann.  363),  (3)  or  required  It  to  take 
payment  for  stock  in  money  and  not 
In  notes  (Finnell  v.  Sanford,  17  B. 
Mon.  (Ky.)  748;  Farmers',  etc.,  Bank 
v.  Jenks.  7  Mete.  (Mass.)  692).  (4) 
In  Pennsylvania,  notwithstanding  the 
provision  in  the  act  of  July  18,  1863, 
regulating  manufacturing  companies, 
that  "no  note  given  by  a  stockholder 
shall  be  payment  of  any  part  of  the 
capital  stock,"  It  was  held  that  a 
note  given  after  the  organisation  of 
the  company  for  additional  stock 
was  valid.  Hacker  v.  National  Oil 
Refining  Co.,  73  Pa.  93.  (5)  In  Mla- 
sissippf  Annot.  Code  (1892)  S  850, 
providing  that  a  note,  etc.,  given  by 
a  subscriber  for  corporate  stock 
shall  not  be  held  as  payment  of  any 
part  of  the  company's  stock  is  not 
available  to  one  attempting  to  es- 
cape liability  as  a  stockholder,  the 
section  merely  requiring  stock  sub- 
scriptions to  be  paid  in  cash,  and 
being  Intended  to  protect  corporate 
creditors,  and  not  defaulting  sub- 
scribers, the  same  as  S  843,  which 
authorizes  corporations  to  sue  stock 
subscribers  for  calls  and  install- 
ments due,  etc.,  and  <  844,  making 
stockholders  individually  liable  for 
corporate  debts  to  the  amount  of 
their  unpaid  subscriptions,  prescrib- 
ing the  -procedure  for  transferring 
stock,  etc.  Allen  v.  Eldwards.  93 
Miss.  719,  47  8  382.  (6)  In  Iowa 
under  Code  Suppl.  (1907)  {  1641b, 
providing  that  no  corporation,  ex- 
cept as  stated,  shall  issue  any  capi- 
tal stock  or  certificate  of  shares 
until  the  corporation  has  received 
the  par  value  thereof,  and,  if  it  is 
proposed  to  pay  for  the  stock  in 
anything  but  money,  the  corpora- 
tion must,  before  issuing  the  stock, 
apply  to  the  executive  council  of  the 
state  for  leave  to  do  so,  which  ap- 
plication shall  state  the  amount  of 
such  stock  and  the  property  to  be 
received  in  payment,  whereupon  the 
executive  council  shall  ascertain  the 
real  value  of  such  property,  and  fix 
the  value  at  which  It  may  be  taken 
for  stock,  it  has  been  held  that,  as 
the  purpose  of  the  statute  is  to  pro- 
tect the  corporation  against  the  is- 
suance of  stock  for  property  or  other 
things  at  fictitious  values,  it  cannot, 
in  the  absence  of  fraud,  be  claimed 
by  the  makers  of  a  note  given  for 
capital  stock  that  the  note  is  void 
as  contravening  the  statute;  the 
makers  being  solvent,  and  the  note 
being  good,  and  having  been  ex- 
ecuted before  the  issuance  of  the 
stock.  Ottumwa  First  Nat.  Bank  v. 
Fulton,  166  Iowa  734,  137  NW  1019. 
38.  Alabama  Nat.  Bank  v.  Halsey, 
109  Ala.  196,  19  S  622;  Jefferson  v. 
Hewitt,  103  Cal.  624,  37  P  638;  Bald- 
winsvllle  First  Nat.  Bank  v.  Cornell, 
8  App.  Dlv.  427,  40  NYS  8B0_(dlc- 
tum):  Crocker  v.  Crane,  21  Wend. 
(N.  Y.)  211.  84  AmD  228;  Shield  v. 
Lone  Star  L.  Ins.  Co.,  (Tex.  Civ.  A.) 


202  SW  211;  Cattlemen's  Trust  Co. 
V.  Swearingen,  (Tex.  Civ.  A.)  200 
SW  696  (where  the  evidence  was  held 
sufficient  to  sustain  a  finding  that 
there  was  a  sale  and  delivery  of 
stock  in  exchange  for  notes,  although 
there  was  no  manual  delivery  and 
the  certificate  of  stock  was  not  made 
out  for  a  year);  Mitchell  v.  Porter. 
(Tex.  CHv.  A.)  194  SW  981;  Prudential 
L.  Ins.  Co.  v.  Pearson,  (Tex.  Civ.  A.) 
188  SW  618;  Kanaman  v.  Gahagan, 
(Tex.  Civ.  A.)  186  SW  619;  Common- 
wealth Bonding,  etc.,  Ins.  Co.  v.  Hol- 
lifield,  (Tex.  Civ.  A.)  184  SW  776; 
Republic  Trust  Co.  v.  Taylor,  (Tex. 
Civ.  A.)  184  SW  772;  Commonwealth 
Bonding,  etc.,  Ins.  Co.  v.  Hill,  (Tex. 
Civ.  A.)  184  SW  247;  Sturdevant  v. 
Falvey,  (Tex.  Civ.  A.)  176  SW  908; 
General  Bonding,  etc.,  Ins.  Co.  v. 
Mosely,  (Tex.  Civ.  A.)  174  SW  1031 
(note  secu-ed  by  mortgage);  and 
other  cases  Infra  this  note. 

[a]  Zllnatratloa. — (1)  Thus  under 
a  prohibition  against  the  issue  of 
stock  except  for  money  paid,  labor 
done,  or  property  actually  received, 
a  certificate  of  stock  of  a  railroad 
company  Issued  in  exchange  for  a 
note  conditioned  upon,  the  comple- 
tion of  the  road  In  a  given  time  was 
void  and  the  note  was  therefore 
without  consideration.  JefCerson  v. 
Hewitt,  103  Cal.  624,  37  P  688.  (2) 
And  in  Texas,  under  Const,  art  12 
{  6,  and  Rev.  St.  (1911)  art  1146, 
providing  that  no  corporation  shall 
issue  stock  or  bonds  except  for 
money  paid,  labor  done,  or  property 
actually  received,  and  all  fictitious 
issue  of  stock  or  indebtedness  shall 
be  void,  a  note  given  for  corporate 
stock,  without  any  other  thing  of 
value  being  paid  therefor,  being 
neither  "money  paid"  nor  "property" 
within  the  meaning  of  the  provision, 
is  void  and  uncoTleotable  both  for 
want  of  consideration  and  llleg;ality. 
Commonwealth  Bondlns,  etc..  Ina.  Oo. 
V.  Curry,  (Tex.  Civ.  A".)  183  SW  1: 
Sturdevant  v.  Falvey,  (Tex.  Civ.  A.) 
176  SW  908;  Farmers',  etc.  State 
Bank  v.  Falvey^  (Tex.  Civ.  A.)  176 
SW  833;  General  Bonding,  etc.  Ins. 
Cto.  v.  Mosely,  (Tex.  dv.  A.)  174  SW 
1031;  McCarthy  v.  TexaA  Loan.  etc. 
Co.,  (Tex.  Civ.  A.)  142  SW  96;  and 
other' cases  Infra  this  note.  (3)  The 
rule  applies  to  a  contract  for  the 
sale  of  stock  to  be  paid  for  partly 
In  cash  and  partly  by  the  pur- 
chaser's notes  payable  on  a  future 
date.  McCarthy  v.  Texas  Loan,  etc., 
Co.,  supra.  (4)  It  applies,  although 
the  notes  are  to  be  indorsed  by  a 
solvent  indorser  and  secured  by  a 
pledge  of  the  stock.  Mc(7arthy  v. 
Texas  Loan,  etc.,  Co.,  supra.  (6)  It 
also  applies,  although  the  notes  are 
secured  by  a  mortgage.  General 
Bonding,  etc.,  Ins.  Co.  v.  Mosely, 
supra. 

[b]  gorslga  coipog«tloiia<— The  rule 
has  been  applied  to  notes  given  in 
payment  of  a  subscription  to  stock 
of  a  foreign  corporation,  in  the  ab- 
sence |Df  proof  of  the  laws  of  the 
foreign  state,  on  the  presumption 
that  they  were  the  same  as  those  of 
the  forum.  Sturdevant  v.  Falvey, 
(Tex.  Civ.  A.)  176  SW  908;  Farmers', 
etc.,  State  Bank  v.  Falvey,  (Tex.  Civ. 


A.)    176   SW  833. 

That  one  who  has  given  his  nonne- 


BnlNrtltutiMi   of   n«w   aoto^— 


frotiable  note  In  a  transaction  where- 
ly     stock     was     illegally     delivered 
therefor,    afterward    substitutes    his 


For  latsr  oases,  dorOIosauntB  and  diaacwi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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able  for  illegality  or  want  of'  oonsideration,  or  on 
both  gromids,  where  the  promise  of  the  eorporatiou 
to  issue  the  stock,  or  the  stock  if  issued,  is  void 
for  illegality  or  want  of  power  to  issue  the  saxne," 
as  in  the  case  of  an  overissue,^  an  unauthorized 
increase*^  or  an  attempted  increase  which  is  void 
because  not  made  under  the  conditions  or  in  the 
mode  prescribed  by  the  charter  or  statute,**  or  an 
agreement  to  issue  stock  for  such  a  consideration 
as  renders  the  agreement  in  violation  of  a.  oousti* 


tutional  or  statutory  prohibition  and  for  that  rea- 
son illegal, and  void/^  And  a  note  or  bond  alleged 
to  have  been  given  in  payment  of  a  subscription  is 
void  for  want  of  consideration  ■  where  it  appears 
that  there  has  in  fact  been  no  valid  subscription.^ 
But  if  an  illegal  agreement  to  issue  stock  has  been 
executed  and  the  stock  issued  is  not  void  for  want 
of  power  to  issue  it,  the  note  is  not  void  either  on  ' 
the  gpround  of  want  of  consideration  or  because  of 
the  Illegality  in  the  original  agreem'ent.*' 


neeotlable  note  does  ndt  validate  the 
illegal  transaction.  Sturdevant  v. 
Falvey,  (Tex.  Civ.  A.)  176  SW  908. 

[d]  Batoppel The    fact    that    a 

negotiable  note  given  in  consider- 
ation of  stock  of  a  corporation  il- 
legally issued  therefor  was  trans- 
ferred by  the  corporation  to  a  third 
person  in  sa.tisfactlon  of  an  obliga- 
tion due  him  from  the  corporation 
did  not  estop  the  maker,  in  a  suit 
by  such  third  person's  indorsee,  from 
questlonine  the  validity  of  the  note. 
Sturdevant  v.  Falvey,  (Texi  Civ.  A.) 
17t  SW    908. 

[e]  A  not*  aecvxea  lij  tmat  dead 
is  neither  money  paid  nor  property 
actually  received  within  Const,  art  12 
J  6,  providing  that  no  corporation 
shall  issue  stock  except  for  money 
paid,  labor  done,  or  property  actu- 
ally received.  Prudential  Li.  Ins.  Co. 
V.  Tearson.  (Tex.  Civ.  A.)  188  SW 
518. 

[f]  OaaoaUatlon  of  note. — (1)  In 
Texas  it  has  been  held  that,  although 
the  court  will,  as  a  general  rule, 
leave  parties  in  pari  delicto  where 
It  finds  them,  it  will  cancel  notes 
secured  by  a  mortgage  given  for 
stock  sufa«equently  issued  by  a  cor- 
poration in  violation  of  law,  where 
such  relief  is  asked  by  cross  action 
In  a  suit  brought  to  recover  upon  the 
notes  and  foreclose  the  mortgage. 
General  Bonding,  etc.,  Ins.  Co.  v. 
Mosely,  (Tex.  (3lv.  A.)  1T4  SW  1031. 
(2)  Furthermore  it  has  been  held 
that  a  corporation  >  Is  particularly 
charged  with  knowledge  of  its  pow- 
ers. In  view  of  .  Vernon's  Saylea 
Annot.  Civ.  St.  (1914)  arts  1146, 
1147,  as  to  forfeiture  of  charter  for 
Illegal  issuance  of  stock,  and  cannot 
defeat  a  subscriber's  action  to  can- 
cel a  note  and  trust  deed  given  for 
stock,  which  it  was  Illegal  for  the 
corporation  to  accept,  on  the  ground 
that  plaintiff  was  in  pari  delicto 
with  It.  Prudential  L.  Ins.  Co.  v. 
Pearson,  (Tex.)  188  SW  613.  (»)  A 
corporation,  enjpowered  to  issue  stocte 
only  for  money,  labor,  or  property 
received,  having  Illegally  accepted 
note  and  trust  deed  for  stock,  can- 
not defeat  the  maker's  suit  for  can- 
cellation on  the  ground  that  the 
transaction  was  a  loan.  Prudential 
L.  Ins.  Co.  V.  Pearson,  supra.  (4)  A 
corporation,  empowered  to  issue 
stock  only  for  money,  labor,  or  prop- 
erty received,  having  Illegally  ac- 
cepted note  and  trust  deed  for  stock, 
cannot  defeat  the  maker's  suit  for 
cancellation  on  the  ground  that  the 
company  is  an  Innocent  purchaser. 
Prudential  L.  Ins.  Co.  v.  Pearson, 
•upra. 

.  IgJ  8ul»eilytl<m  for  s-took  or  oos- 
naet  to  VHMluwe  dlatlaffnlsliitd  from 
Tssue." — (1)  Where  a  subscriber  for 
or  purchaser  of  stock  gives  the  cor- 
poration his  note  therefor  under  an 
agreement  by  which  he  is  not  to  be- 
come the  owner  of  the  stock  until 
the  note  is  paid,  this  is  a  mere  sub- 
scription for  the  stock  or  executory 
contract  to  purchase  it,  as  the  case 
^y  be,  and  is  not  an  issue  thereof 
within  the  meaning  of  a  constitu- 
tional provision  or  statute  prohibit- 
ing a  corporation  from  issuing  any 
stock  except  for  money  paid,  labor 
oone,  or  property  actually  received, 
so  as  to  render  the  note  Jllegal  and 
vnid.  Cattlemen's  Trust  Co.  v. 
Pniett,  (Tex.  Civ.  A.)  184  SW  716; 
Commonwealth  Bonding,  etc,  Ins. 
Co.  v.  Hill,  (Tex.  Civ.  A.)  184  SW 
'*7;  Cattlemen's  Trust  Co.  v.   Tur- 
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ner,  (Tex.  Civ.  A.)  182  SW  438; 
Farmers',  etc..  State  Bank  v.  Falvey, 
(Tex.  Civ.  A)  175  SW  883;  Horn  v. 
Baker,  (Tex.  Civ.  A.)  173  SW  474: 
Cope  V.  Piters,  (Tex.  Civ.  A.)  166  SW 
447.  (2)  And  it  has  been  held  that 
this  la  true  although  a  certificate  of 
the  stock  is  attached  by  the  corpora- 
tion to  the  note  as  collateral,  and  al- 
though the  collateral  clause  of  the 
note  and  the  certificate  recite  that 
the  stock  is  that  of  the  maker  of 
the  note,  the  agreement  of  the  par- 
ties being  to  the  contrary.  Cattle- 
men's Trust  Co.  v.  Turner,  supra; 
Farmers\  etc..  State  Bank  v.  Falvey, 
supra,  (jontra  Kanaman  v.  Gahagan, 
(Tex.  Civ.  A.)  185  SW  619.  (3)  Mak- 
ing of  a  certificate  of  stock  by  a 
banking  corporation  in  the  name  of 
a  subscriber  who  gave  only  a  note, 
and  its  retention  until  the  note 
should  be  paid,  even  though  tiie  cor- 
poration meanwhile  apportioned  divi- 
dends to  the  subscriber  from  the 
earnings  of  the  company,  recognized 
his  proxy  to  vote  as  valid  and  sent 
him  notices  addressed  to  him  as  a 
stockholder  was  held  not  violative 
of  Const,  art  12  i  6,  or  Rev.  St. 
(1911)  art  1146,  prohibiting  issuance 
of  stock  except  for  money  paid, 
labor  done,  or  property  received. 
Cattlemen's  Trust  Co.  v.  Pruett, 
(Tex.  Civ.  A.)  184  SW  716.  (4)  A 
note  and  deed  of  trust,  given  as  part 
of  a  subscription  to  stock  of  a  cor- 
poration to  be  organized  and  to  se- 
cure its  payment  on  call,  were  not 
void  on  the  ground  that  they  were 
given  in  payment  of  stock.  Medlln 
v.  Commonwealth  Bonding,  etc.,  Ins. 
Co.,  (Tex.  Civ.  A.)  180  SW  899.  (5) 
The  constitutional  and  statutory  pro- 
visions forbidding  acceptance  of  any- 
thing for  stock  except  money,  prop- 
erty, or  labor  are  not  violated  so  as 
to  be  a  defense  to  notes  given  on 
subscription  to  stock  where  there  has 
been  no  issuance  of  the  stock  which 
requires  actual  or  constructive  de- 
livery of  certificates.  Smith  v.  Mc- 
Adams,  (Tex.  Civ.  A.)  206  SW  965. 
(6)  Where  it  was  not  intended  that 
stock  was  to  be  issued  until  the  price 
agreed  to  be  paid  therefor  was  actu- 
ally paid  or  tendered,  the  action  may 
be  maintained  on  the  note.  McCoy 
V.  Bankers'  Trust  Co.,  (Tex.  Civ.  A.) 
200  SW  1138.  (7)  Where  the  corpo- 
ration had  never  been  incorporated 
and  the  stock  was  not  to  be  deliv- 
ered until  the  notes  were  paid,  the 
notes  were  not  given  for  a  stock 
Issned  in  a  corporation,  within  the 
meaning  of  the  constitution  and  stat- 
utes making  notes  so  Issued  Invalid. 
Commercial  Guarantee  State  Bank  v. 
Oews,  (TeSc.  Civ.  Ai)  196  SW  901. 
(8)  Where  there  Is  no  issuance  of, 
but  only  a  subscription  for,  stock, 
with  part  payment,  and  balance  evi- 
denced by  note,  there  is  no  violation 
of'  the  constitutional  provisions  for 
issuance  of  stock  for  money  only. 
Smoot  V.  Perkins,  (Tex.  Civ.  A.)  196 
SW  988. 

[h]  Transfer  of  note  "bj  eoipor»- 
tlon  as  eollatsraL — It  has  been  held, 
however,  that  a  note  received  by  a 
corporation  in  violation  of  a  statute 
forbidding  it  to  issue  stock  except 
for  money,  labor,  or  property  actu- 
ally received,  even  though  the  re- 
ceipt of  the  note  is  illegal,  le  not  so 
tainted  with  Illegality  as  to  render 
illegal  a  contract  of  the  corporation 
to  repay  money  advanced  to  it  upon 


the  note  as  collateral  by  one  having 
notice  of  the  facU.  Baldwinsville 
First  Nat.  Bank  v.  O'Connell,  8  App. 
Dlv.  427.  40  NTS  860. 

39.  Alabama  Nat.  Bank  v.  Hal- 
s&y,  109  Ala.  196,  19  S  B22;  Granger 
L.,  etc.,  Ins.  Co.  v.  Hamper,  73  Ala. 
225;  Fanning  v.  Hibemia  Ins.  Co.,  87 
Oh.  St.  339,  41  AmR  517;  Manes 
Tailoring  Co.  v.  Willson,  14  Ont.  L. 
89,  9  OntWR  209;  Bullion  M'n.  Co.  v. 
Cartwright,  10  Ont.  L.  43876  OntWR 
622,  6  OntWR  505;  and  other  cases 
in  the  following  notes.  See  also 
supra  99   786-794. 

Oonsideration  and  mntnallty  In 
■tahacxlptions  see  supra  SS  786-792. 

Fallnr*  of  oonaldaratloti  for  not* 
see  infra  §  862. 

40.  Granger  L.,  eta,  Ins.  Co.  v. 
Kamper,  73  Ala,  326.  -See  also  su- 
pra  f:    647,   794. 

41.  See  also  supra  {{  723,  743, 
746. 

4a.  See  also  aupra  S{  731,  743, 
746. 

4aL  Alabama  Nat.  Bank  v.  Halsey, 
109  Ala.  196,  19  S  622.  See  also  su- 
pra {  608. 

[a]  lUiurtanitlon. — Thus  where  the 
constitution  provided  that  no  corpo- 
ration should  issue  stock  except  for 
money,  labor  done,  or  property  actu- 
ally received,  and  that  all  fictitious 
Increase  of  stock  should  be  void.  It 
was  held  a  good  defense  to  an  action 
on  a  note  for  a  subscription  to  stock 
that  the  only  consideration  for  the 
note  was  the  promise  to  issue  to  de- 
fendant stock  which  did  not  repre- 
sent money,  labor  done,  or  property 
received  by  said  corporation,  in  that 
there  was  to  be  a  fictitious  increase 
of  two  dollars  of  stock  for  each  one 
dollar  to  be  paid  therefor,  and  that 
said  stock  so  proposed  to  be  issued 
had  not.  In  fact,  been  Issued  to  de- 
fendant. Alabama  Nat  Bank  v.  Hal- 
sey,  109  Ala.  196,  19  S  522. 

44,  Butler  Univ.  v.  Schoonover, 
114  Ind.  881,  16  NE  642,  5  AmSR 
627;  Fanning  v.  Hibemia  Ina.  Co.,  37 
Oh.  St.  339,  41  AmSR  517;  Luetzke 
v.  Roberts,  130  Wis.  97,  109  NW  949. 

[a]  Oral  promise  and  note  given 
for  shares^— Thus  It  has  been  held, 
where  a  written  subscription  was  re- 
quired, that  an  oral  promise  pending 
the  organization  of  a  corporation  to 
take  a  stated  number  of  its  shares 
does  not  constitute  the  promisor  a 
stockholder  or  member,  and  will  not 
furnish  a  consideration  to  support  a 
note  given  by  him  to  pay  for  the 
shares,  in  the  absence  of  evidence 
that  the  promisor  received  the  share 
certificates  or  performed  any  acts 
creating  an  estoppel.  Fanning  v. 
Hlbernfa  Ins.  Co.,  37  Oh.  St.  339,  41 
AmR  617. 

46.  Alabama  Nat.  Bank  v.  Halsey, 
109  Ala.  196,  19  S  622  (dictum): 
Beltman  v.  Stelner,  98  Ala.  241,  13  3 
87  (where  the  purchaser,  however, 
was  not  from  the  corporation  but 
from  the  persons  to  whom  the  stock 
had  been  issued  by  the  corporation). 
See  supra  S  609. 

[a]  Otherwise  if  stook  TOid^— 
Sturdevant  v.  Falvey,  (Tex.  dv.  A.) 
176  SW  908;  General  Bonding,  etc., 
Ins.  Co.  V.  Mosely,  (Tex.  CIV.  A.) 
174  SW  1031. 

[b]  Stock  not  wholly  aetltlons.— 
Although  Const,  art  14,  }  6,  provides 
that  all  fictitious  Increase  of  stock 
hy  corporations  shall  be  void,  where 
a  fictitious  increase  Is  authorized  be- 
fore any  stock  is  Issued,  and  all  of 
the    certificates    are    issued    at    the 
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Accommodation  note.  That  a  note  all^^ed  to 
have  been  given  for  stoek  was  in  fact  g^ven  at  the 
request  of  the  corporation  merely  as  an  accommo- 
dation and  without  intention  to  take  the  stock  is  a 
good  defense  as  between  the  maker  and  the  eor- 
poratitm.** 

OlviBf  absolnte  note  for  conditional  robscription. 
'  One  who  has  subscribed  to  Ihe  capital  stoek  of  a 
corporation  -  on  conditions  may,  with  the  assent  of 
the  company,  make  his  subscription  absolute,  and  a 
note  payable  absolutely  given  in  lieu  of  such  con- 
ditional obligation  will  be  presumed  to  have  been 
g>iven  on  sufficient  consideration.*^  If  a  condition 
upon  which  a  part  of  the  subscription  is  payable 
has  been  performed  and  the  subscriber  gives  his 
note  unconditionally  for  the  whole,  payable  at  a 
future  day,  the  postponement  of  payment  of  that 
part  then  due  is  a  sufficient  consideration  for  a 


promise  to  pay  the  -residue  before  it  would  have 
been  due  by  the  original  terms.** 

[$  862]  2.  Bights,  Liabilitiea,  and  Semediea. 
Assuming  that  a  note  or  other  security  taken  by 
a  corporation  on  a  subscription  to  or  purchase  of 
its  stock  is  valid,  the  rights,  liabilities,  and  remedies 
thereon  are  substantially  the  same,  except  as 
affected  by  special  charter  or  statutory  provision,** 
as  in  other  cases  in  which  such  securities  are  taken, 
and  depend  upon  the  general  rules  of  law  appli- 
cable to  such  securities  and,  except  perhaps  as 
against  bona  fide  holders  for  value  and  without 
notice,"*  upon  the  agreement  under  which  they  are 
received." 

Actions  and  defenses.  The  corporation  dr  its 
receiver,  or  its  indorsee  or  transferee,"  may  main- 
tain an  action  to  enforce  collection  of  a  note  given 
in    pajonent    of   stock,"    an'   action    to    enforce   a 


same  time,  and  purport  to  represent 
a  Kroas  capital,  double  in  amount  to 
the  actual  capital,  each  certificate 
entitles  the  holder  to  share  In  the 
assets  of  the  corporation  In  the  pro- 
portions his  certificate  sustains  to 
the  whole  issue,  and  the  whole  issue 
sustains  to  the  actual  capital,  so 
that  a  note  given  for  such  certifi- 
cates, bt  fifty  cents  on  the  dollar, 
by  one  with  knowledge  of  the  ficti- 
tious Issue,  is  not  void  for  want  of 
consideration.  Beitraan  v.  Steiner, 
98  Ala.   241.   1»   S  87.       .     _     ,.    .. 

46.  Shuey  v.  Holmes,  20  Wash.  13, 
54  P  540. 

[a]  XUnattattoa,.— In  an  action  on 
a  note  given  to  a  bank,  a  defense 
that  the  bank  represented  to  defend- 
ant that  it  had  acquired  some  of  its 
own  stock,  which  it  could  not  legally 
hold,  and  which  must  be  formally 
Issued,  and  desired  defendant  to  take 
Ae  stock  temporarily,  and  give  his 
note,  until  the  stock  could  ne  sold 
to  actual  purchasers,  which  he  did  as 
an  accommodation  to  the  bank,  is 
good  as  between  the  bank  and  the 
maker.  Shuey  v.  Holmes,  20  Wash. 
13,  54  P  640.  „ 

47.  Henderson,  etc^  R.  Co.  v. 
Moss,  2  Duv.  (Ky.)  242.  And  see 
cases  supra  I  846. 

Effect  of  glting  absolut*  sot*  m 
WBlTer  of  condltloii  see  supra  t  9*9- 

48.  Henderson,  etc.,  R.  Co.  v. 
Moss,  2  Duv.  (KyO  242.  ^^  ^ 

49.  Crofoot  V.  Thatcher,  19  Utah 
212,  67  P  171,  76  AmSR  725;  infra 
text  and  note  68. 

sa  See  infra  this  section.  _ 
51.  Tidewater  Southern  R.  Co.  v. 
Harney,  32  Cal.  A.  263,  162  P  664; 
Tidewater  Southern  R.  Co.  v.  Vance, 
31  Cal.  A.  608,  160  P  1097;  Tracy  v. 
Tates,  18  Barb.  (N.  YJ  162;  Wll- 
marth  v.  Crawford,  10  Wend.  (N.  T.) 
341.  And  see  other  cases  Infra  this 
section;  and  supra  |  600.  __ 

[a]  UablUty  on  aot««  girm.  for 
•toes,  where  railroad  was  not  com- 
pleted as  contemplated,  new  notes 
having  been  given  for  the  original 
notes  see  Four  Mile  Valley  R.  Co.  v. 
Bailey,  18  Oh.  St.  208.  ^      . 

[b]  UaMlltjr  (or  Interest  on  bead 
•aA  mortgage  not  alTsotea  tj  nonpay- 
Bwat  of  divldenaa. — A  person  who 
becomes  subscriber  to  the  stock  of 
a  corporation  and  rays  for  his  stock 
by  his  bond  and  mortgage  stands  in 
two  capacities  toward  the  corpora- 
tion, one  as  debtor  upon  his  bond  and 
mortgage  and  the  other  as  stock- 
holder by  reason  of  bis  stock;  and 
there  Is  no  such  connection  between 

.  the  bond  and  mortgage  and  the  stock 
as  to  give  the  holder  of  the  stock  a 
right  to  refuse  to  pay  the  Interest 
on  his  mortgage  until  the  payment 
of  dividends  on  bis  stock.  Bly  v. 
Sprague.  Clarke  <K.  T.)  351. 

[c]  Debt  onaieA  by  note  •■  lien 
on  nook  see  Houston,  etc.,  R.  Co.  v. 
Bremond.  66  Tex.  169,  18  SW  448. 

[d]  Applloation  of  stoek  to  relief 
of  Isdoner. — ^'here  a   by-law    of   a 


corporation  organised  subject  to  the 
provisions  of  Code  (1860)  c  67  {{  21, 
22,  24,  required  each  stockholder  to 
give  his  note,  satisfactorily  Indorsed, 
for  his  unpaid  stock,  and  under  the 
statute  the  stock  of  each  stockholder 
was  subject  to  a  lien  for  the  unpaid 
balance  due  on  his  shares,  on  the 
failure  of  a  stockholder  to  pay  his 
note  the  indorser  was  entitled  to 
have  the  stock  applied  to  his  relief. 
Petersburg  Sav.,  etc.,  Co.  v.  Lums- 
den,  76  Va.  327. 

[e]  Asaigainaat  of  mortffaM  by 
eorporatlon. — Where  the  stockhold- 
ers of  an  Insurance  company  had 
given  mortgages  to  the  company  to 
secure  a  portion  of  their  capital,  to 
be  held  by  the  company  as  security, 
and  allotted  by  assessment  pro  rata 
among  the  stockholders  for  deficien- 
cies, etc.,  and  one  of  them  died,  hav- 
ing devised  the  estate  covered  by  his 
mortgage  to  his  widow,  the  insur- 
ance company  could  not  make  an 
agreement  with  another  corporation 
to  assign  certain  of  these  mortgages, 
and  receive  an  equivalent  in  the  stock 
of  the  assignee,  or  to  assign  the 
mortgage  of  the  deceased  so  as  to  en- 
able the  assignee  to  recover  on  it; 
there  being  no  jn-oof  that  the  dev- 
isees of  the  mortgagor  had  assented 
to  the  transfer,  or  to  the  terms  on 
which  it  was  made.  McCurdy  v. 
Myers,  44  Pa.  536. 

[f  1  Aetloa  to  foxaeloae  ptoOc*  of 
eertmeate  of  ■to«k<— (1)  A  pledgor 
of  a  certificate  of  stock  to  the  corpo- 
ration by  which  it  was  Issued,  as  a 
security  for  the  unpaid  subscription 
therefor,  cannot,  when  sued  for  the 
foreclosure  of  the  pledge,  require  the 
balance  of  the  stockholders  to  be 
made  parties  and  to  conti;lbute  to  the 
indebtedness  of  the  company,  for  the 
right  of  the  corroration  against  the 
pledgor  is  quite  independent  of  the 
rights  that  may  exist  between  stock- 
holders themselves.  Irving  Park 
Assoc.  V.  Watson,  42  Or.  95,  67  P  946. 
(2)  Such  a  pledgor  cannot  defend  by 
showing  that  the  corporation  was 
organized  to  purchase  land,  for 
which  It  was  supposed  that  It  paid  a 
certain  sum,  but  in  fact  paid  less,  as 
some  of  the  stockholders  received 
commissions  arid  rebates  from  the 
owner  of  the  land,  for  which  they 
ought  to  account,  the  matter  being 
wholly  between  the  corporation  and 
such  stockholders.  Irving  Park  As- 
soc.  V.   Watson,   supra. 

Cg]  WsappKopiiatlon  of  not*  liy 
•gvnt. — Where  a  stock  subscriber 
gave  the  corporation's  agent  a  note  to 
secure  a  loan  from  the  agent  to  the 
subscriber  under  an  agreement 
whereby  the  agent.  Instead  of  paying 
the  amount  of  the  loan  to  the  sub- 
scriber, was  to  purchase  stock  there- 
with, and  where  the  agent  discounted 
the  note  without  purchasing  stock 
for  the  subscriber  and  used  the  pro- 
ceeds for  other  purposes,  the  sub- 
scriber Is  entitled  to  a  judgment  that 


there  has  been  a  diversion  of  the 
note  by  the  agent,  that  the  note  is 
void  In  case  it  again  comes  Into  the 
possession  of  the  agent  and  that  the 
subscriber  will  be  given  a  money 
judgment  against  the  agent  upon  ap- 

?illcatlon  therefor  in  the  amount  of 
he  payment  that  he  Is  required  to 
make  on  the  note  to  the  transferee. 
Wickwire  v.  Warner,  174  NJS  811. 

sa.  La. — Canal  Bank  v.  Holland,  6 
La.  Ann.  363. 

Mo.— StUlwell  V.  Craig,  68  Mo.  24. 

N.  Y. — Magee  v.  Badger,  30  Barb. 
248;  Wlllmarth  v.  Crawford,  10 
Wend.  341. 

8.  C. — Glenn  v.  Rosborough.  48  8. 
C,  272.  26  SB  611. 

W.  Va, — Wheeling  City  Bank  v. 
Bryan,  72  W.  Va.  29    78  SB  400. 

[a]  VegotUUUty, — (1)  A  note 
given  to  a  corporation  in  payment  for 
shares  of  the  capital  stock,  if  in 
proper  form  to  render  it  negotiable, 
is  a  negotiable  Instrument  and  snt>- 
Jeot  to  the  rules  governing  such  in- 
struments, although  it  shows  on  Its 
face  a  consideration  for  which  it  was 
issued,  and  although  it  is  in  terms 
payable  In  installments  on  call  from 
the  board  of  directors  of  the  corrora- 
tion. Stillwell  v.  Craig,  58  Mo.  24. 
To  same  efCect  Goshen,  etc.  Tump. 
Road  v.  Hurtln.  9  Johns.  (N.  T.)  217, 
6  AmD  273:  Washington  County  Mut. 
Ins.  Co.  V.  Miller,  26  Vt.  77.  See  also 
Bills  and  Notes  {  206  et  seq.  (2) 
A  corporation  owning  negotiable 
notes,  made  payable  to  its  order  in 
consideration  for  capital  stock  to  be 
issued  to  the  maker  of  the  notes,  has 
a  right  to  sell  them.  Wheeling  City 
Bank  v.  Bryan,  72  W.  Va.  29,  78  SB 
400.  And  see  other  cases  supra  this 
note. 

68,  III. — ^Ramsey  V.  Peoria  U.  & 
F.  Ins.  Co.,  65  111.  811. 

Ky. — Henderson,  eta,  S.  Co.  v. 
Moss.   2   Duv.   248. 

La. — Canal  Bank  v.  Holland,  6  La. 
Ann.  363. 

Mass. — Farmers',  etc.,  Bank  v. 
Jenks,  7  Mete.  592. 

N.  H. — Pine  River  Bank  v.  Hods- 
don,  46  N.  H.  114. 

N.  Y.— Willmarth  v.  Crawford,  10 
Wend.  341  (action  of  assumpsit  or 
debt). 

N.  C. — Wilmington,  etc,  R.  Co.  v. 
Saunders,  48  N.  C.  126;  McRae  v. 
Russell.  84  N.  C.  224. 

[a]  PI«adla(. — (1)  The  petition  in 
a  suit  on  a  note  given  in  payment  for 
subscription  to  stock  need  not  allege 
that  the  full  amount  of  the  stock  has 
been  subscribed.  Ellis  v.  White, 
(Tex.  Civ.  A.)  81  SW  1071.  (2)  In 
an  action  on  a  note  given  for  the 
amount  subscribed  it  Is  not  import- 
ant to  aver  that  the  note  was  made 
payable  to  the  corporation  In  the 
name  of  the  person  to  whom  it  I* 
made  payable,  although  this  is  per- 
hai>s  a  more  correct  form  of  decla- 
ration, but  it  is  certainly  not  indis- 
pensable after  judgment,  if  Indeed  It 
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bond**  or  check"  given  in  payment  or  to  secure 
payment,  or  an  action  to  f orecloee  a  mortnge  given 
to  secmre  payment,"  or  to  foreclose  a  pfedge  of  a 
certificate  of  stock  to  the  corporation  as  security 
for  the   impaid   balance   due   on  the   subscription 


therefor,"  sabject  of  oonxse  to  all  charter  or  statu- 
tory provisions  which  may  be  applicable,*'  and 
sabject    to    all    proper  defensee,**    among    which 


may     be     mentioned 
of     consideration,*^ 


such    as    ill^ality,*"     want 
failure     of     consideration,'' 


would  be  given  upon  special  de- 
murrer. Rutland,  etc.,  R.  Co.  v.  Cole, 
24  Vt.  83.  (I)  Where,  a  subscriber 
^vee  hla  promissory  note,  payable  on 
performance  of  certain  acts  by  the 
corporation,  for  which  note  upon 
Its  payment  the  corporation  Is  to 
Issue  the  amount  of  the  note  In  Its 
capital  stock,  the  payment  of  the 
note  and  the  Issue  of  etock  form  de- 
pendent and  concurrent  acta,  and 
suit  cannot  be  maintained  on  the 
note  without  avM'rinK  that  the  stock 
TBS  Issued  and  handed  to  the  maker 
before  suit  was  brought.  Summers 
T.  Sleeth,  46  Ind.  698. 

64.  "Wilmington,  eta;  R.  Co.  v. 
Thompson,  62  N.  C.  J87;  McRae  v. 
Russell,  S4  N.  C.  284.  See  also  su- 
pra I  600. 

SS.  Syracuse,  etc.,  R.  Co.  v.  Oere, 
«  Thomps.  &  C.  (N.  T.)  6S6. 

[a]  A  olMOk  taken  fay  a  promoter 
of  a  corporation  for  subscvptlon  to 
stock  becomes  the  property  of  the 
corporation  when  It  la  organised,  and 
It  can  sue  thereon.  Syracuse,  etc., 
R.  Co.  V.  Gere,  6  Tbomps.  &  C.  (N. 
Y  )  636 

08.  Southern  Ii.  Ins.,  etc.,  Co.  v. 
Lanier,   5   Fla.   110,  58  AmD' 448. 

67.  Irving  Park  Assoc,  v.  Wataon, 
41  Or.  96,  67  P  946  (holding  that  an 
assignment  and  delivery  of  a  certifi- 
cate of  stock  by  the  subscriber  there- 
for to  the  corporation  as  security  for 
the  balance  dfue  on  the  subscription 
-was  a  pledge  and  not  a  chattel  mort- 
gage, BO  that  It  was  not  required  to 
b«  foreclosed  In  the  manner  pre- 
scribed by  statute  for  the  foreclosure 
of  chattel  mortgages). 

68.  Crofoot  V.  Thatcher.  19  Utah 
J12,  57  P  171,  76  AmSR  726. 

[a]  XUnstratton.— Thus  where 
stock  subscription  notes,  although  in 
terms  payable  on  demand,  were  given 
under  Nebr.  Comp.  L,.  c  43  {  8,  au- 
thorizing half  of  the  capital  stock  of 
a  joint  stock  Insurance  company  to 
be  secured  by  stock  notes  with  cer- 
tain security.  It  was  held  that  such 
notes  could  not  be  sued  upon  until 
the  Insolvency  of  the  oorporatlon 
'  and  actual  demand  for  the  amount  of 
the  notes,  as  required  by  Nebr. 
Const.  '  art  11  {  4.  Crofoot  v. 
Thatcher.  19  Utah  212.  B7  P  171,  TB 
AmSR  726. 
6a.    See  cases  Infra  this  note. 

[a]  Befeases  not  avmUaU*  afalaat 
Ixma  fide  boldar  for  vatae,  (1)  such 
as  fraud,  want  of  consideration,  etc., 
see  Alexander  v.  Horner,  1  P.  Cas.- 
No.  169,  1  McCrary  634:  Zang  v. 
Adams,  23  Colo.  408,  48  F  509,  68  Am 
SR  249;  Magee  v.  Badger,  SO  Barb. 
(N.  T.)  246:  WlUmarth  v.  Crawford, 
10  Wend.  (N.  T.)  841:  Wheeling  City 
Bank  ▼.  Bryan,  72  W.  Va.  29,  78  BE 
too.  See  also  supra  I  861.  And  see 
generally  Bills  and  Notes  |  999  et 
seq.  (2)  A  person  who  has  In  good 
fafth  loaned  money  to  a  corporation 
on  the  transfer  of  its  subscription 
notes  as  collateral  security,  without 
notice  of  any  fraud  afltectlng  the  otU 
gin  of  such  notes,  or  that  they  were 
transferred  without  any  previous 
resolution  of  the  directors,  may  re- 
cover on  them,  although  they  may 
have  been  procured  from  the  maker 
by  fraud,  and  there  may  have  been 
no  resolution  authorising  the  trans- 
fer. Ogden  V.  Andre,  17  N.  T.  Su- 
per. 583. 

[b]  Trand  Tipom  tbe  ooxporatioaL 
a  SB  Mnlgiiaiumt  Is  act  »  defense 
against  the  ■•signaeu— Protection 
ins.  Co.  V.  Ward,  28  Conn.  409. 

[c]  Vonpaymaa.t  of  dlvMends  In 
an  action  !»-  a  corporation  on  a  due- 
bill  given  for  mining  stock,  the  fact 
that  dividends  declared  by  the  re- 
ceiver were  not  paid  to  defendant 
was  immaterial,  where  he  did  not 
mrrender  stock  as  required  by  the 


receiver  before  obtaining  dividends. 
Thompson  v.  Schoch,  264  Pa.  686,  99 
A  72. 

[d]  Bet-oC— One  who  subscribed 
to  stock  of  a  corporation  at  a  price 
above  par,  and  gave  notes  therefor, 
cannot,  in  an  action  by  thjB  receiver 
to  collect  auch  notes,  reduce  re- 
covery to  the  amount  of  the  par 
value  of  the  steck.  Preston  v.  Jef- 
fers,   179  Ky.  384,   200   SW  664. 

[e]  Tarlaaoe. — Under  a  plea  that 
the  defendant  had  not  executed  the 
note,  evidence  is  inadmissible  as  to 
the  nonexistence  of  the  corporation 
at  the  time  of  the  execution  of  the 
note.  Imperial  Rural  Tel,  Co.,  Ltd. 
V.  Baade,  7  Saalh  L.  243. 

Befeaaes  generally  see  Bills  and 
No\es   I   999   et   seq.      i 
00.    See  cases  Infra  this  note. 

[a]  PresnmptloB  and  tardea  of 
nrooi^— Such  a  note  is  presumptively 
valid,  and  if  the  fact  does  not  af- 
firmatively appear  it  is  for  defend- 
ant to  show  that  it  was  received,  as 
he  contends,  in  violation  of  a  char- 
ter or  statutory  prohibition.  WUl- 
marth  v.  Crawford.  10  Wend.  (N.  T.) 
341. 

[b]  Aflzmattve  relief  and  defense. 
— ^Whlle,  because  the  maker  of  notes 
for  corporate  stock  Issued  in  viola- 
tion of  statute  was  particeps  crlm- 
Inis,  he  can  have  no  affirmative  re- 
lief In  a  suit  on  the  notes  by  assert- 
ing his  own  wrong,  If  stock  was  void 
for  illegality  he  can  successfully  de- 
fend against  notes  based  on  such 
stock  only,  and  have  purdly  defen- 
sive relief,  although  he  participated 
in  the  illegality.  Sherman  v.  Smith, 
(Iowa)  169  NW  216. 

[c]  Qnestloa  for  tbe  JozT' — 
Whether  the  transaction  was  valid 
and  bonJeC  fide  was  held  for  the  Jury. 
Lone  Star  L.  Ins.  Co.  v.  Pierce,  (Tex. 
Civ.  A.)   200  SW  1104. 

What  oonstitatcs  iUecality  see 
supra  Si  793,  794,  861. 

61.  Lindsby  v.  SonortC  Gold  Mln., 
etc.,/Ck).,  (Mo.)  196  SW  764.  See 
Bums  v.  Bauer,  (Cal.  A.)  174  P  346 
(holding  evidence  sufficient  to  show 
want  of  consideration). 

[a]  OoaaJderatton  knj^led  wliero 
Bote  Is  aecotlaittle  see  Bing  v.  Kings- 
ton Bank,  6  Ga^  A.  678,  63  SB  652; 
and  generally  Bills  and  Notes  (  1296. 

a  nntmniMrtlBttini     note     see     supra 

ex'  C^al^— Manan  v.  Wood.  44  Cal. 
462. 

Colo. — Divine  v.  Western  Slope 
Pruit  Growers'  Assoc,  27  Colo.  A. 
368,   149  P  841.  ,        ^,,    ^       „„ 

Ga. — Brown  v.  Drake,  101  Ga,  180, 
28  SE  606.  See  Bloodworth  v. 
Woodward,  20  Ga.  A.  670,  93  SB  221 
(holding  the  evidence  sufficient  to 
support  plea  of  failure  of  considera- 
tion). 

111.— Plerlk  V.  Mueller,  201  111.  A. 
108,  109  [cit  Cyc]. 

Iowa. — Ottumwa  First  Nat.  Bank 
V.  Pulton,  166  Iowa  764,  187  NW 
1019;  State  Bank  v.  C^ok,  125  Iowa 
111,  100  NW  72.,  ^ 

Nebr. — MoElhlnney  ▼.  Harte,  88 
Nebr.   229.   162   NW  867. 

N.  D. — Northwestern  Trust  Co.  v. 
Fox,  33  N.  D.  482,  167  NW  472  (evi- 
dence insufficient  to  show  failure  of 
consideration). 

Tex. — Shield  v.  Lone  Star  Ij.  Ins, 
Oo.,    (Civ.  A.)    202   SW  211. 

Ont. — ^Bullion  Mln.  Co.  v.  C!art- 
wright,  10  Ont.  L.  488,  6  OntWR  628, 
6  OntWR  606. 

And  see  supra  |  791. 

[a]  ApvUeMttona  0(  ml*.— (1) 
Thus  the  maker  of  a  note  for  the 
purchase  of  a  certain  number  of 
shares  of  a  homestead  association 
about  to  be  formed  under  a  name  and 


wl,th  a  number  of  shares  agreed  upon 
when  the  note  is  given  has  a  right 
to  stand  on  the  terms  of  his  con- 
tract, and  if  it  is  understood  that  the 
shares  which  he  Is  to  receive  will 
not  cost  in  the  aggregate  more  than 
a  certain  sum  per  share,  he  is  at  lib- 
erty to  refuse  the  stock  if  It  will 
cost  lAore  than  that  sum,  and  the 
note  In  such  case  Is  void  for  want 
of  consideration.  Mahan  y.  Wood,  44 
Cal.  462.  (2)  But  it  has  been  held 
that  such  a  note  does  not  fail  for 
want  of  consideration  because  the 
association  when  formed  has  a  num- 
ber of  shares  of  stock  different  from 
that  agreed  on,  provided  the  land  is 
the  same  and  the  lots  are  of  the 
same  value  as  the  promisor  had  rea- 
son to  expect.  Mahan  v.  Wood,  su- 
pra. (3)  Abandonment  of  original 
plan  and  inability  to  issue  sto<ai  as 
intended  by  agreement  show  failure 
of  consideration.  Bullion  Min.  Co.  v. 
Cartwrlght,  10  Ont.  L.  438,  6  OntWR 
522,  6  OntWR  505.  (4)  And  where 
there  was  an  agreement  between '  In- 
corporators and  subscribers  to  stock 
in  a  corporation  yet  to  be  formed 
that  the  subscriptions  to  stock 
should  not  be  binding  until  the  full 
amount  had  been  subscribed,  it  was 
held  that  evidence  tending  to  show 
that  one  of  the  necessary  subscrip- 
tions was  not  genuine,  and  that  there 
was  a  private  agreement  that  an- 
other should  not  be  paid  in  full,  was 
sufficient  to  take  the  issue  of  a  fail- 
ure of  consideration  for  notes  given 
to  pay  for 'stock  to  the  jury.  State 
Bank  V.  Cook,  126 'Iowa  111,  100  NW 
'72,  (6)  Where  a  promissory  note  is 
given  for  stock  in  a  corporation  then 
being  organized  by  the  payee,  in  re- 
liance upon  the  promise  of  the 
payee  to  place  in  the  treasury  of  the 
•corporation  which  It  is  organizing  a 
certain  sum  of  money  and  a  bond  of 
Indemnity  guaranteeing  the  legality 
of  the  patents  undfer  which  the  cor- 
poration being  organized  is  to  oper- 
ate, and  the  payee  fails  either  to 
derosit  such  sum  of  money  or  fur- 
nish such  bond  of  indemnity,  and  the 
evidence  shows  that  such  failure  on 
the  part  of.  the  payee  renders  the 
stock  in  such  corporation  valueless, 
the  consideration  for  the  note  totally 
falls.  McElhinnejr  v.  Harte,  98  Nebr. 
229,  162  NW  367.  (6)  One  who  is 
Induced  to  purchase  stock  In  a  cor- 
poration then  being  organized  by  the 
representation  that  the  corporation 
is  to  limit  its  operations  to  the  ship- 
ment of  fruit  grown  by  its  stock- 
holders, and  that  only  by  uniting 
with  it  will  he  be  able  to  secure  its 
service  in  the  shipment  of  his  fruit, 
may  defeat  an  action  on  a  promis- 
sory note  given  for  the  stock  by 
j>roof  that  In  fact  the  corporation  en- 
gaged in  a  general  commission  busi- 
ness, and  had  refused,  and  con- 
fessed itself  unable,  to  ship  his  fm(t. 
Divine  V.  Western  Slope  Prult  Grow- 
ers' Assoc,  27  Colo.  A.  368,  149  P  841. 
(7)  But  where  a  defendant  entered 
into  a  binding  subscription  for  or 
contract  to  purchase  forty  shares  of 
stock  in  a  corporation  and  gave  his 
note  in  payment,  agreeing  to  accept 
the  shares  the  day  after  the  execu- 
tion of  the  note,  and  the  evidence 
showed  that  such  number  of  shares 
of  the  original  Issoe  of  stock  was 
tendered  to  him  on  that  day  and  re- 
fused, and  that  the  tender  was  open 
for  his  acceptance  for  two  months 
thereafter,  and  they  were  afterward 
Issued  and  had  stood  at  different 
times  In  the  names  of  certain  other 
persons  to  be  delivered  to  defendant 
at  any  time  upon  payment  of  the 
note,  it  was  held  that  there  was  no 
failure  of  consideration  for  the  note 
on  the  ground  that  about  two  months 
after  its  execution  all  the  original 
Issue  of  the  stock  of,  the  compa 
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frand,**  cancellatioii  or  discharge  by  a  valid  subse- 
quent agreement,**  or  a  dischai^  from  further 
liabili<7  by  a  payment  or  its  equivalent,*'  by  the 
exercise  of  a  valid  option  given  by  the  i^reement, 
such  as  an  option  to  return  the  stock  and  receive 
back  the  note,*'  or  by  ji  breach  by  the  corporation 
of  the  contract  under  which  the  note  was  given." 

Belease.  .  That  other  stockholders  were  released 
from  their  indebtedness  growing  out  of  their  sub- 
scriptions for  a  stock,*^'*  and  that  the  officers  of  the 
'  corporation  attempted  to  release  the  subscriber  from 
his  obligation  W  promising  'to  surrender  his  notes 
is  no  defense."" 

Koto  payable  to  trustee  or  agent  for  corporar 
tion.  Subscriptions  to  stock  may  be  evidenced  by 
notes  payable  to  some  person  in  trust  for  the  cor- 
poration, and  the  payee  may,  on  a  charter's  being 
obtained,  sue  on  the  notes  for  the  corporation's 
use.**    An  action  may  be  maintained  in  the  name 


had  been  sold  and  It  was  therefore 
Impossible  for  the  company  to  de- 
liver to  defendant  the  stock  called 
for  by  the  ■contract.  Brainerd  v. 
Kydd,  26  Cal.  A.  66E,  148  P  221.  (8) 
And  where  a  subscriber  to  the  capi- 
tal stock  of  a  corporation  gave  a 
bond  and  mortgage  to  secure  pay- 
ment of  the  amount  subscribed,  neg- 
lect of  the  company  to  issue  scrip 
for  his  shares  at  his  request  was  not 
a  failure  of  consideration,  where  the 
officers  of  the  company,  if  they  Is- 
sued the  stock  without  payment  In 
money,  would  have  been  liable,  for 
the  amount  to  the  creditors  of  the 
company.  Battershall  v.  Davis,  31 
Barb.  (N.  Y.)  823.  (9)  Where  the 
stock  was  not  delivered  there  is  no 
liability  on  a  note  "given  in  payment 
for  It.  Marlatt  v.  Couture,  (N.  D.) 
169  NW  582.  (10)  It  being  shown 
that  the  corporation  was  never  In- 
solvent and  owed  no  liabilities,  but 
had  sold  its  entire  assets  and  aban- 
doned business,  the  consideration  for 
such  note  has  failed;  therefore  the 
note  is  not  coUoctable.  Shield  v. 
Lone  Star  L.  Ins.  Co.,  (Te«.  Civ.  A.) 
202   SW   211. 

[b]  Partial  failure  of  oonBUem- 
tion  will  not  support  a  plea  of  total 
failure.  Ottumwa  First  Nat.  Bank 
V.  Pulton,  158  Iowa  734,  137  NTW 
1619;  Graver  Tank  Works  v.  Morris, 
26  Man.  452,  28  DomLR  696,  34  West 
LiR  756.  See  generally  Contracts 
i  916. 

[c]  SnlMsaiumt  liaakraptcnr  of  the 
corporation  does  not  establish  fail- 
ure of  consideration  of  the  note  so 
given.  Galbralth  v.  McDonald,  123 
Minn.  208,  143  NW  363,  IiRA1915A 
464,   AnnCaslSlSA   420. 

[d]  Pleadlsg'. — Allegations  held  in- 
sumcient  to  show  failure  of  consid- 
eration. Dallas  Cotton,  etc..  Mills 
V.  Clancey,   (Tex.  A.)  16  SW  194. 

ea.  Ala. — Alabama  Fdy.,  etc.. 
Works  V.  Dallas,  127  Ala.  613,  29  S 
469. 

Ariz. — People's  Nat.  Bank  v.  Tay- 
lor, 17  Ariz.  215,  149  P  768. 

<5al. — Bums  v.  Bauer,  (A.)  174  P 
346  (holding  evidence  sufficient  to 
show  that  the  note  was  obtained 
through  fraudulent  misrepresenta- 
tions); Majors  v.  Oirdner,  31  C^l.  A. 
47,  169  P  826. 

Colo. — Zang  v.  Adams,  23  Colo.  408, , 
48  P  609.  68  AmSR  249.  * 

Ga. — Huson  Ice,  etc,  Co.  v.  Thorn- 
ton. 143  Ga,  297,  84  SB  969;  Brown 
V.  Drake,  101  Ga.  ISO.  28  SB  606; 
Coca-Ctela  Bottling  Co.  v.  Anderson, 
IS  Ga.  A.  772,  80  SB  82. 

Ind. — Taylor  v.  Fletcher,  IE  Ind. 
80. 

Iowa. — State  Bank  v.  Coolc  125 
Iowa  111,  100  NW  72. 

Ky. — Deppen  v.  German-American 
Title  Co.,  70  SW  868,  24  KyL  1110, 
72  SW  768,  24  KyL  1876;  Moore  v. 
Trazel,  15  KyL  125. 


Mo. — Union  Nat.  Bank  v.  Hunt,  76 
Mo.  439;  Hill  v.  Dillon,  176  Mo.  A. 
192,  161  SW  881;  Wells  v.  Jones,  41 
Mo.  A.  1. 

N.  C. — Chamberlain  v.  Trogden,  148 
N.  C.  139.  61  SB  628,  16  AnnCas  177. 

S.  C. — Glenn  v.  Rosborough,  48  S. 
C.  272.  26  SB  611. 

S.  D. — Barnard  v.  Tldrlck.  86  S.  D. 
403.  162  NW  690;  Dakota  Nat.  Bank 
v.  Taylor,  6  S.  D.  99,  58  .NW  297. 

Tenn. — ^Madison  TruBt  Co.  v. 
Stahlman,  134  Tenn.  402,  183  SW 
1012. 

Tex.-;-aierry  v.  First  Texas  CHiem- 
Ical  Mfg.  Co.,  103  Tex.  82.  123  SW 
689;  Peerless  F.  Ins.  Co.  v.  Rivelre, 
(Civ.  A.)  188  SW  254;  Byers  v.  Max- 
well, (Civ.  A.)  73  SW  437. 

Va. — ^Whlte  v.  American  Nat.  L. 
Ins.  Co.,  lis  Va.  305,  78  SB  582. 

Wash. — Cunningham  v.  Morris,  S6 
Wash.  341,  105  P  839. 

Wis. — Luetzke  v.  Roberts,  180  Wis. 
97,  109  NW  949. 

Sask. — Pioneer  Tractor  iC!o.  v. 
Peebles,  IE  DomLR  275,  26  WestLR 
603  [app  dlsm  18  DomLR  4l7  (dlsm 
app  8  WestWkly  632)]. 

[a]  PI— fling.— The  plea  must 
aver:  (1)  That  the  party  making  the 
false  representations  knew  that  they 
were  false  when  made,  Goodrich  v. 
Reynolds,  31  111.  490,  83  AmD  240. 
(2)  In  what  the  fraud  consisted. 
Goodrich  v.  Reynolds,  31  111.  490,  83 
AmD  240.  (3)  That  the  party  In 
making  the  false  representations  had 
authority  to  do  so.  Goodrich  v.  Rey- 
nolds, 81  111.  490,  83  AmD  240.  (4) 
Allegations  as  to  fraud  held  suffi- 
cient. Huson  Ice,  etc.,  Oo.  v.  Thorn- 
ton. 143  Ga.  297,  84  SB  969. 

[b]  BTldMoe.— (1)  Held  sufficient 
to  support  the  verdict.  Huson  Ice, 
etc.,  Co.  v.  Thornton,  143  Ga.  297,  84 
SB  969.  (2)  Insufficient  to  raise  the 
issue  of  fraud.  Cherry  v.  First 
Texas  Chemical  Mfg.  Ck>.,  (Tex.  Civ. 
A.)  IIB  SW  81. 

PMind  Ml  •  a»SvnM»  see  infra  {  86S 
et  seq. 

64.  Brown  v.  Drake,  101  Oa.  ISO, 
28   SB  606. 

65.  Alexander  v.  Rollins,  14  Mo. 
A.  109    [afr  84  Mo.  6671. 

[a]  Pument  |of  aot*  and  41s- 
oharrs  of  mhaorUMnkF— Where  a 
stockholder  in  a  oorroration  gave 
negotiable  notes  In  payment  of  his 
subscription,  and  they  were  there- 
after fraudulently  obtained  by  an 
officer  thereof  who  transferred  them 
to  the  stockholder  In  part  payment 
of  an  assignment  of  his  stock,  it  was 
held  that  such  transfer  constituted 
not  only  a  payment  of  the  notes,  but 
a  cancellation  of  the  stockholder's 
liability  to  the  corporation  on  his 
subscription.  Alexander  v.  Rollins, 
14  Mo.  A.  109  [acr  84  Mo.  667]. 

[b]  PUBMSt  to  asalnu*  or  trana- 
f  «r««. — ^Wnere  a  note  taken  by  a  cor- 
poration  In   payment  of  a  subscrlp- 


of  the  corporation  on  a  note  given  payable  to  com- 
missioners for  receiving  subscriptions  to  its  capital 
stock." 

Keoecsi^  f«r  coUeetioii  of  note  to  pay  coipoTato 
debt.  In  an  action  on  a  stock  note  by  the  corpo- 
ration, or  by  a  receiver  or  trustee  on  winding  up, 
it  is  of  course  no  defense  that  there  are  sufficient 
funds  to  meet  all  debts  of  the  corporation  without 
enforcing  collection  of  the  note.^" 

Mismanagement  of  the  affairs  of  a  coiporation 
by  its  officers  subsequent  to  the  execution  of  notes 
given  in  payment  of  a  subscription  does  not  relieve 
the  subscriber  from  liability  thereon." 

Conditions  and  q;>ecial  terms.  As  in  the  ease 
of  subscriptions  to  stock  and  contracts  of  sale,  a 
note  given  in  payment  of  a  subscription  or  pur- 
chase may  be  in  terms  conditional,  so  that  it  will 
not  be  payable  until  the  condition  is  performed  or 
fulfilled,^^  or  it  may  be  upon  fecial  terms,  as  dis- 

tlon  to  its  stock  has  been  assigned 
or  transferred  in  good  faith  before 
maturity,  and  the  subscriber  pays  It 
in  good  faith  to  the  holder,  the  com- 
pany or  its  receiver  can  have  no  fur- 
ther claim  against  him,  either  on  the 
note  or  on  the  original  contract  of 
subscription.  Alexander  v.  Homer,  1 
F.  Cas.  No.  169,  1  McCrary  634. 

[c]  PI— fling  and  j/toot. — Wlierea 
note  was  made  for  the  amount  of  an 
unpaid  subscription  to  the  capital 
stock  of  a  corporation,  the  payment 
of  such  note,  to  be  available,  must  be 
pleaded  and  proved  by  the  party  re- 
lying on  such  payment  as  a  dis- 
charge of  his  liability.  Wyman  v. 
Williams,  62  Nebr.  838,  7S  SlW  286. 
See  generally  Payment  [SO  (Tyc  1268. 
1264J. 

66.  Tidewater  Southern  R.  Oo.  v. 
Harney,  82  Cal.  A.  263,  162  P  664{ 
Tidewater  Southern  R.  (3o.  v.  Vance. 
31  Cal.  A.  603,  160  P  1097.  Se«  also 
supra  i  859. 

67.  Mahan  v.  Wand,  44  Cal.  462: 
Brown  v.  Drake,  101  Ga.  180.  28  SB 
606;  Bullion  Mln.  Co.  v.  Cartwrlght 
10  Ont.  L.  488,  6  OntWR  522,  6  Ont 
WR  506.     See  also  infra  t  901. 


OTH'  ^PC  V-  Spreckles,  (Tex.  Civ. 

'67J4.  Zapp  V.'  Spreokels,  (Tex.  Civ. 
A.)  204  SW  786. 

68.  Bing  V.  Kingston  Bank,  G  Ga. 
A.  578.  63  SB  652. 

68.  Vermont  Cent.  R.  <3o.  ▼. 
Clayes,   21  Vt.   30. 

70.  Flnnell  v.  Sanford,  17  B.  Mon. 
(Ky.)  748;  German  Ins.  (jo.  v.  Strahl. 
13  Phlla.  (Pa.)  512  (where  a  bond 
has  been  given  for  money  due  for  a 
subscription  to  capital  stock  of  a 
corporation,  the  court  cannot  stay  Its 
collection  merely  because  it  Is  not 
ascertained  that  its  enfomement  is 
necessary  in  order  to  pay  the  debts 
of  an  Insolvent  plaintiff), 

71.  Preston  v.  Jeffers,  179  Ky.  384, 
200  SW  654;  Olenn  v.  Rosborough,  48 
S.  C.  272,  26  SB  611.  See  also  infra 
S  910. 

72.  Garner  v.  Hall,  114  Ala.  166, 
21  S  836;  McCTann  v.  American  Cent. 
Ins.  Co.,  4  Nebr.  266.  See  supra  { 
832  et  seq. 

[a]  lUnstnltona. — (1)  Note  given 
by  a  subscriber  for  stock  of  a  rail- 
road company  subject  to  a  condition 
as  to  completion  of  the  road,  and  not 
enforceable  until  performance  of  the 
condition.  Garner  v.  Hall,  182  Ala. 
221,  25  S  187.  See  also  supra  {]  834, 
838.  (2)  Where  a  subscription  is 
made  to  the  capital  stock  of  an  in- 
surance company  upon  the  condition 
that  the  same  is  not  payable  until  a 
certain  specifled  amount  has  been 
subscribed,  such  condition  Is  a  condi- 
tion precedent,  performance  of  which 
is  essential  before  the  company  can 
enforce  the  payment  of  a  note  given 
for  such  subscription.  Nor  will  it 
avail  the  company  that  the  condition 


For  ]*t«r  eaaaa,  OarsIopBusta  and  eHmagtm  in  the  law  see  ctimulatlve  Annotations,  same  title,  page  and  note  nttmber. 
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tingais^ed  from  conditions  preeedent,  so  that  it 
will  be  payable  before  their  performance."  But  in 
accordance  with  the  principles  shown  in  treating 
of  conditional  subscriptions  or  purchases  and  sub- 
scriptions or  purchases  on  special  terms,  a  particu- 
lar condition  or  special  term  may  be  void  because 
it  is  oral  or  because  it  is  beyond  the  powers  of  the 
corporation  or  in  fraud  of  other  stockholders  or 
creditors." 

A  collateral  agreement  between  a  corporation  and 
a  subscriber  to  its  stock  that  his  subscription 
should  not  be  collectable  except  from  dividends  on 
the  stock-  has  been  held  valid  as  between  the  par- 
ties and  a  complete  defense  to  a  suit  on  notes  given 
for  the  amount  of  the  subscriptionJ'  But  as  long  as 
no  dividends  are  declared,  there  is  no  breach  of  the 
agreement."^  And  if  a  note  is  given  under  a  valid 
subscription  t^pement' giving  the  maker  an  option 
to  return  the  stock  and  receive  back  the  note,  and 
the  transaction  involves  no  fraud  as  against  other 
subscribers,  and  the  rights  of  creditors  are  not 
involved,  the  exercise  of  such  option  is  a  defense  in 
an  action  on  the  note  by  the  corporation  or  by  a 
transferee  with  notice." 


Is  complied  with  after  suit  brought, 
but  before  the  trial.  The  right  to 
recover  must  exist  at  the  time  the 
action  Is  commenced.  McCann  v. 
American  Cent.  Ins.  Co.,  4  Nebr.  266. 
See  also  supra  1  809. 

[b]  Ooaatravtlon  aad  parform,- 
awM. — ^A  provision  in  a  note  given  by 
a  subscriber  to  railroad  stock  that 
publication  of  the  fact  of  completion 
of  the  road  In  a  certain  daily  news- 
paper "shall  be  final  and  conclusive" 
does  not  require  publication  in  such 
paper  in  order  to  make  the  notice  to 
8ub."5crlbers  valid;  and  it  was  prejudi- 
cial errqiK  in  an  action  on  the  note,  to 
exclude  evidence  that  defendant  was 
notified  by  publication  in  another 
paper, .  and  personally,  more  than  six 
years  before  suit.  Garner  v.  Hall, 
114  Ala.  166,  21  S  836.  Construction 
and  performance  of  conditions  gen- 
erally see  supra  }  840  et  seq. 

[c]  mMOndltlonsl  not*;  WMdiliur- 
toa  statvtB.— As  Remington  Code 
(1915)  S  8S94,  declares  that  an  un- 
qualined  order  or  promise  to  pay  is 
nnconditional.  although  indicating  a 
particular  fund  out  of  which  reim- 
bursement Is  to  I>«  made  or  a  partic- 
ular account  to  be  debited  with  the 
amount,  a  note  given  to  a  corpora- 
tion in  payment  of  a  subscription  to 
its  capital  stock  Is  unconditional,  al- 
though declaring  that  payment 
should  be  made  out  of  the  proceeds 
of  the  aale  of  town  lots  owned  by  the 
corporation,  and  the  makers  were 
liable,  although  there  were  not  suffi- 
cient proceeds  to  pay  the  note.  Van 
Tassel  T.  McGrall,  93  Wash.  S80,  KG 
P  106«. 

[d]  AmMcnltr. — Where  attached 
to  a  note  given  a  corporation  in  pay- 
ment of  a  stock  subscription  was  a 
statement  that  the  note  should  be 
paid  from  the  proceeds  obtained  from 
sale  of  lots  owned  by  the  corporation, 
It  was  held  that  the  qualification,  be- 
ing ambiguous,  could  not  be  given 
effect  and  the  unqualified  promise  to 
pay  governed.  Van  Tasael  v.  He- 
Grail,  93  Wash.  880,  ISO  P  1063. 

Abaolnta  not*  fftVM  for  oondltloaal 
saheerlptlon! 
As    waiver    of    condition    see    supra' 

i  846. 
Consideration  see  supra  I  861. 

73.  Johnson  v.  Georgia,  etc.,  R. 
Co.,  81  Oa.  725,  8  SB  681.  See  supra 
i  847  et  seq. 

[a]  niwrtcatloB.— Thus  a  specifi- 
cation In  notes  given  for  subscrip- 
tions to  stock  payable  on  completion 
of  the  roadbed  that  the  road  is  to  be 
operated  independently  of  a  certain 
existing  railroad  relates  to  what  is 
to  be  done  after  the  notes  are  paid, 
not  before,  and  does  not  affect  the 
maturing   of   the  notes.     Johnson   v. 


Georgia,  etc..  R.  Co..  81  Ga,  725,  8 
SB  531.  See  also  supra  J!  882,  847, 
856. 

74.  Quarts  Glass,  etc.,  Co.  v. 
Joyce,  27  Cal.  A.  523,  150  P  648; 
Bates  V.  Lewis,  8  Oh.  St.  469;  Van 
Tassel  v.  HcGrall.  93  Wash.  880.  160 
P  1053;  Shuey  v.  Holmes,  22  Wash. 
193,  60  P  402.  See  also  supra  H  834- 
836.   849,   856. 

[a]  IlliurtXKttoub— (1)  Thus  In  a 
corporation's  action  on  a  note  given 
It  in  payment  for  stock  issued  to  de- 
fendant, a  secret  agreement  reliev- 
ing defendant  from 'any  obligation 
to  pay  for  the  stock  except  by  the 
application  of  dividends  thereto 
constitutes  no  defense.  Quartz  Glass, 
etc.,  Co.  v.  Joyce,  27  Cal.  A.  623,  150 
P  648.  (2)  The  Invalidity  of  the 
secret  agreement  does  iiqI  invalidate 
the  note.  '  Quartz  Glass,  etc.,  Co.  v. 
Joyce,  supra.  (3)  A  collateral  oral 
agreement  limiting  the  liability  of 
the  maker  of  a  note  containing  an 
unqualified  promise  to  pay,  or  fixing 
a  collateral  source  of  payment.  Is  no 
defense  to  an  action  on  the  note. 
Van  Tassel  v.  McGrall,  98  Wash. 
380,  160  P  1053.  (4)  It  Is  no  defense 
to  an  action  brought  on  a  note  bv 
the  trustee  or  receiver  of  la  bank 
authorized  by  law  to  sue  thereon 
that  the  note  was  given  for  stock 
subscribed  for.  without  an  Intention 
that  it  should  be  paid,  but  merely 
for  the  purpose  of  pretending  to  the 
public  that  the  stock  was  greater 
than  it  really  was,  or  preventing  the 
predominance  of  certain  stockholders. 
Bates  v.  Lewis,  3  Oh.  St.  469.  And 
see  supra  JS  837,  860,  859. 

75.  Mid-Continent  L.  Ins.  Co.  v. 
Beasley,  (Ala.)  79  S  373;  State  Bank 
V.  Cook,  125  Iowa  111,  100  NW  72. 
But  compare  Quartz  Glass,  etc.,  0>. 
V.  Joyce,  27  Cal.  A.  628,  160  P  648; 
and  supra  i  859. 

[a]  Vo  Aanand  by  the  stockholder 
for  the  application  of  dividends  is 
required  as  a  condition  precedent  to 
set  up  the  defense.  Ifld-Contlnent 
L.,  Ins.  Co.  V.  Beasley,  (Ala.)  79  S 
37S 

TSH-  Leslie  ▼.  Etmer,  (Ind.  A.) 
118   NB  829. 

76.  Tidewater  Southern  R.  Co.  v. 
Harney,  82  Cal.  A.  253.  162  P  664; 
Tidewater  Southern  R.  Co.  v.  Vance, 
81  Cal.  A.  603,  160  P  1097.  See  also 
supra   Ji   8^6.   869. 

77.  Hard-n  v,  Sweeney,  14  Wash. 
129,  44  P  13t.  See  also  supra  gi  834, 
854.  869. 

78.  Ala. — Jefferson  County  Sav. 
Bank  v.  Compton,  192  Ala.  16,  68  S 
261. 

Cal. — Majors  v.  Glrdner,  31  Cal.  A. 
47,  169  P  826. 

Oa. — Georgia   L.    Ins.    C3o.   v.    Las- 


Avthori^  of  acant  But  since  a  stockholder  of 
a  corporation  who  deals  with  its  agent  is  presumed 
to  know  the  scope  of  the  agent's  authority,  he 
cannot  set  up  in  defense  of  a  note  given  by  him  in 
payment  of  his  subscription  to  stock  an  agreement 
with  the  agent  upon  terms  or  conditions  limiting 
his  liability  on  the  note  which  the  agent  had  no 
authority  to  make.*' 

DeUveiy  or  tender  of  (wrtUIcate.  In  an  action 
on  a  note  given  for  corporate  stock  it  is  no  de- 
fense that  the  certificate  of  stock  has  not  been 
delivered  or  tendered  unless  there  has  been  a  de- 
mand therefor,*^  or  unless  the  contract  expressly 
requires  the  issue  of  a  certificate."  Nor  can  an 
action  on  a  note  given  for  a  subscription  for  stock 
be  defeated  by  showing  a  demand  for  and  refusal 
to  deliver  a  certificate,  where  the  subscriber  is  not 
entitled  to  a  certificate  until  the  stock  has  been 
paid  for.** 

Cancellation  of  -note.  One  who  has  given  his 
note  for  stock  may  in  a  proper  case  maintain  an 
action  or  a  cross  action  to  cancel  the  same  for 
want  or  failure  of  consideration  or  for  fraud.** 

Status   aa  stockholder   before   payment.    Since 

seter,  17  Ga.  A.  621,  87  8E  922. 

111.— Crowth*  V.  Bell,  190  111.  A. 
48. 

Ky. — Preston  v.  JefCers,  179  Ky. 
384,    200  SW  664. 

Minn. — Galbraith  v.  McDonald,  123 
Minn.  208,  148  NW  863,  LiRA1916A 
464,  AnnCasl915A  420:  Columbia 
Blectrlc  Co.  V.  Dixon,  46  Minn.  463, 
49   NW  244. 

Pa. — Hacker  v.  National  Oil  Re- 
fining Co.,  73  Pa.  93;  Donaldson  v. 
R&benhold,  23  Pa.  Dlst.  796. 

S.  C. — Glenn  v.  Rosborough,  48  S. 
C.    272,    26    SB    611. 

See  also  supra  {   824  et  seq. 

[a]  "The  reaaoo  for  tbe  ml*  .  .  . 
is  that  the  Issuance  of  a  certificate 
Is  not  necessary  to  the  completion 
of  the  transaction,  the  certificate  be- 
ing only  evidence  of  the  ownership 
of  the  stock.  The  owner's  rights  as 
a  stockholder  are  just  as  great  with- 
out the  Issual  of  a  certificate  as  with 
it,  the  only  difference  being  that  in 
some  Instances  he  might  have  great- 
er dlfllculty  in  establishing  the  fact 
that  he  was  In  truth  a  stockholder." 
Preston  v.  Jeffers.  179  Ky.  384,  387, 
200  SW  654. 

[b]  V*osaatt7  for  offer  to  return 
■toot.  One  who  gave  bis  note  for 
corporate  stock,  and  defended  an  ac- 
tion thereon  for  alleged  fraud,  and 
sought  rescission,  was  under  the 
duty  of  returning,  or  offering  to  re- 
turn, the  stock,  even  If  the  certi- 
ficate was,  as  alleged,  never  de- 
livered to  him.  Majors  v.  Glrdner, 
31    Cal.   A.    47,    159    P    826. 

T».  Hedge  v.  Gibson,  68  Iowa  8B6, 
12  NW  713j  Lawrence  v.  Smith,  50 
Iowa  708:  Cooper  v.  McKee,  49  Iowa 
286.  And  see  Traoy  v.  Yates,  18 
Barb.  (N.  T.)  162.  See  also  supra 
f  824. 

80.  Horn  V.  Baker,  (Tex.  Civ.  A.) 
173  SW  474;  Canada  Pood  Co.,  Ltd.*  v. 
Standord,  50  N.  8.  252. 

81.  Castleman-Blakemore  C^.  v. 
Brucker,  167  Ky.  269,  180  SW  360; 
Deppen  v.  German-American  Title 
Co.,  70  SW  868,  24  KyL  1110.  72  8W 
768,  24  KyL  1876;  Mitchell  v.  Porter, 
(Tex.  Civ.  A.)  194  SW  981;  Common- 
wealth Bonding,  etc.,  Ins.  CJo.  v. 
Meeks,  (Tex.  Civ.  A.)  187  SW  681; 
Oittlemen's  Trust  Co.  v.  Pruett, 
(Tex.  Civ.  A.)  184  SW  716;  O>mmon- 
wealth  Bonding,  etc..  Ins.  Co.  v.  C^ir- 
ry,  (Tex.  Civ.  A.)  183  SW  1;  Com- 
monwealth Bonding,  etc.,  Ins.  Co.  v. 
Barrington,  (Tex.  Civ.  A.)  180  SW 
9S6;  Le  Master  v.  Halley,  (Tex.  Civ. 
A.)  176  SW  818;  Cunningham  v. 
Gaines.  (Tex.  Civ.  A.)  176  SW  148; 
Commonwealth  Bonding,  etc.,  Ins. 
Co.  V,  Bomar,  (Tex.  Civ.  A.)  19%  SW 
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aotnal  payment  of  a  gubsoriptlon  to  stock  is  not 
neoessary  to  make  the  subscriber  a  stockholder  un- 
less required  by  charter  n  statutory  provision  or 
by  agreement  of  the  parties,  a  person  who  has 
given  his  note,  bond,  or  mortgage  in  payment  of 
his  subscription  may  be  a  stockholder  before  actual 
payment  thereof;**  but  it  may  be  otherwise  unde; 
charter  or  statutory  provision,**  or  under  the 
agreement  of  the  parties  in  the  particular  case.** 

Liability  to  asseasment.  Where  a  corporation 
has  taken  a  note  for  a  subscription  to  stock,  it 
cannot,  it  would  seem,  retain  the  note  and  sue  the 
shareholder  for  original  assessmeiits,  but  its  rem- 
edy is  on  the  note;  and  it  has  been  held  in  effect 
that  a  subscriber  who  has  given  his  note  in  settle- 
ment of  his  subscription  is  not  liable  for  aissess- 
ments  on  the  stock,  where  the  certificates  have  been 
placed  in  escrow  in  the  hands  of  a  .third  person  to 
be  delivered  to  the  subscriber  when  the  note  is 
paid,  where  the  note  has  not  been  paid  or  the  stock 
transferred.*' 

Effect  of  forfeiture  of  shares  for  nonpayment. 
After  the  corporation  has  exercised  its  right  to  for- 
feit shares  for  nonpayment  of  a  note  given  there- 
for,** it  cannot  maintain  an  action  on  the  note, 
since  it  cannot  have  both  the  shares  themselves  and 
what  the  subscriber  has  agreed  to  pay  for  them;*^ 
nor  can  it,  after  such  a  forfeiture,  and  especially 
after  a  material  change  has  been  made  in  its  char- 
ter without  the  consent  of  the  subscriber,  by  trans- 
ferring the  note  to  a  third  person,  confer  upon  him 
a  right  of  action  against  the  subscriber.** 

Kote  ae  assets  and  part  of  trust  fund.  A  note 
taken  by  a  corporation  in  payment  of  a  subscrip- 
tion to  stock  be(y)mes  a  part  of  the  assets  of  th% 
corporation  which  are  a  trust  fund  for  the  pay- 
ment of  its  creditors,  and  the  surrender  of  them 
to  their  makers  is  a  fraud  upon  such  creditors.** 

D^enses  as  against  creditors.  As  a  general  rule 
a  stockholder  who  has  given  his  note  in  payment 


for  his  stock,  although  ais  against  the  corporation 
he  may  have  a  good  defense  on  the  ground  of 
fraud,  want  or  failure  of  consideration,  oollateral 
agreement  or  condition,  or  a  release  or  discharge 
from  liability,  etc.,  cannot  successfully  set  up  such 
a  defense  to  defeat  a  collection  of  the  note  after 
the  corporation  has  become  insolvent  and  its  col- 
lection is  necessary  for  payment  of  debts.*°  But 
where  the  corporation  at  the  time  of  the  making  of 
the  note  and  the  transfer  of  the  stock  was  insolvent, 
the  maker  thereof  may  set  up  by  way  of  defense 
a  fraudulent  representation  of  the  corporation,  and 
a  want  of  consideration  against  the  receiver  as  well 
as  against  the  corporation.?"' 

Bight  to  judgment  against  corporati(m  wben  in- 
solrent.  A  subscriber  who  has  given  his  note  in 
payment  of  his  subscription,  and  against  whom 
judgment  thereon  has  been  recovered  by  a  bona 
fide  transferee  thereof,  is  not  entitled,  where  the 
corporation  is  insolvent  and  the  rights  of  creditors 
are  involved,  to  recover  a  judgment  against  the 
corporation  by  reason  of  defenses  existing  against 
enforcement  of  his  subscription  and  the  note  given 
therefor  which  'viould  be  good  as  between  him  and 
the  corporation  if  it  were  solvent,  since  the  rights 
of  creditors  in  the  assets  of  an  insolvent  corpora- 
tion are  superior  to  the  rights  of  stockholders." 

Limitations.  Limitations  do  not  b^n  to  run  as 
against  a  demand  note  until  there  has  been  a  call  on 
the  subscription.'*" 

[$  863]  0.  Fraud,  Misrepresentation,  and  Mis- 
take—!. Fraud— a.  Effect— (1)  In  Oeneiral.  If  a 
person  is  induced  to  subscribe  for  or  to  purchase 
stock  in  a  corporation  by  fraud*^  on  the  part  of  its 
directors  or  managing  officers  or  on  the  part  of  any 
other  agent  for  whose  act  the  corporation  is  re- 
sponsible,** the  effect  is  to  render  the  contract  not 
void  but  merely  voidable  at  the  election  of  the 
subscriber  or  purchaser.**  It  subsists  in  full  vigor 
until  repudiated  by  him  by  some  distinct  act  or 


1060;  Luetzke  t.  Roberts,  130  Wis. 
»7,  109  NW  949;  Pioneer  Tractor  Co., 
litd.  V.  Peebles,  (Saak.)  16  DomX.R 
276,  26  WestLR  608  [app  disAi  18 
DomLR  477  (app  aistn  8  WestWkly 
6S2)].     Bee  also  infra  1  866. 

[a]  Brtoppel^-Where  a  stock 
snbmniptlon  contract  was  void  be- 
cause provldlngr  for  the  Issue  of 
stock  for  notes,  as  between  the 
stockholder  and  the  corporation 
which  had  actually  issued  the  stock, 
the  corporation  or  Its  receiver  could 
not  Invoke  the  doctrine  of  estoppel 
against  the  stockholder's  action  for 
a  cancellation  of  the  notes  and  deed 
of  trust  given  to  secure  them.  Mitch- 
ell V.  Porter.  (Tex.  Civ.  A.)  194  SW 
981 

aa.  Ely  V.  Sprague,  Clarke  (N. 
Y.)    361.     See   also  supra    1    690. 

83.  See   supra    1    690. 

84.  Tracy  v.  Yates,  18  Barb.  (N. 
Y.)    162.     See  also  supra  t   690. 

fa]  Agxsament  to  fbs  oontimry.— 
■Where  a  person  gives  his  promissory 
note  to  a  corporation  and  receives 
a  receipt  for  the  same  which  states 
that  the  note,  when  paid,  will  be  in 
full  for  a  certain  number  of  shares 
of  the  capital  stock,  he  does  not 
become  a  stockholder  until  the  note 
matures  and  Is  paid  and  a  stock  cer- 
tificate Is  issued.  Tracy  v.  Yates,  18 
Barb.    (N.   Y.)    152. 

as.  Cormac  v.  Western  White 
Bron«e  Co.,  77  Iowa  32,  41  NW  480. 

as.     See  infra  i   976. 

87.  Ashton  v.  Burlmnk,  2  F.  Cas. 
No.  682,  2  Dili.  435;  Small  v.  Herki- 
mer Mfg.,  etc..  Co.,  2  N.  Y.  8J0.  See 
also  infra  9  990. 

88.  Ashton  v.  Burbank,  2  F.  Cas. 
No.   682,    2   Dill.   436. 


88.    Jenkins  v.  Armour.  IS  F.  Cas. 

No.  7,260,  6  Blss.  312;  Hall  v.  Ala- 
bama Terminal,  etc.,  Co.,  143  Ala. 
464,  39  8  286,  2  LRANS  ISO,  6 
AnnCas  863:  Crofoot  v'.  Thatcher,  19 
Utah  212,  67  P  171,  76  AmSR  726. 

90.  Jenkins  v.  Armour,  18  F.  Cas. 
No.  7,260,  6  Biss.  812;  Hall  v.  Ala- 
bama Terminal,  etc..  Co.,  143  Ala. 
464,  39  S  286,  2  LRANS  130,  6  Ann 
Caa  883;  Preston  v.  Jeffers,  179  Ky. 
384,  200  SW  654;  Bates  v.  Lewis,  3 
Oh.  St.  469;  Shuey  v.  Holmes,  22 
Wash.  193,  60  P  402.  See  also  supra 
i  869;  infra  }  872. 

[a]  XUnstXAtloiia.— (1)  Thus  a 
stockholder,  particularly  where  he 
was  also  a  director  of  a  corporation, 
cannot  set  up  a  secret  agreement  be- 
tween himself  and  the  corporation  to 
defeat  an  action  on  a  note  given  by 
him  in  payment  of  corporate  stock, 
as  against  the  creditors  of  the 
corporation  after  it  has  become  in- 
solvent. Shuey  v.  Holmes,  22  Wash. 
193,  60  P  402.  See  also  supra  this 
section  text  and  note  74.  (2)  And 
it  is  no  defense  to  an  action  on  a 
note  given  for  the  stock  of  a  corpo- 
ration which  has  become  insolvent 
that  there  has  been  no  assessment 
on  its  capital  stock,  and  no  deter- 
mination of  the  amount  of  the  cor- 
porate indebtedness.  Shuey  v. 
Holmes,   supra. 

90H-  Litchfield  Bank  v.  Peck,  29 
Conn.   384. 

81.  National  Realty  Co.  v.  Neil- 
son,  73  Wash.  89,  ISl  P  446 

[a]  lUiMtnrtloiia. —  (1)  Thus  a 
subscriber  for  corporate  stock  who 
gives  a  note  for  a  part  of  the  price 
119  not  entitled,  when  sued  on  the 
note  by  a  bona  flde  transferee  there- 


of, to  a  judgment  against  the  cor- 
poration, which  is  insolvent,  for  a 
sum  equal  to  the  judgment  for  the 
transferee  on  the  ground  that  his 
subscription  was  unenforceable  be- 
cause the  full  amount  of  capital 
stock  "was  not  subscribed.  National 
Realty  Co.  v.  Neilson,  73  Wash.  89. 
131  P  446.  (2)  And  where  a  sub- 
scriber of  corporate  stoc^c  of  the 
par  value  of  one  hundred  dollars  a 
share  agreed  to  pay  one  hundred  and 
fifty  .dollars  per  share,  and  gave  a  note 
as  full  payment,  and  the  fiscal  agent 
of  the  corporation  exchanged  the 
note  for  bonds  of  the  transferee  who 
sued  on  the  note,  the  subscriber  was 
not  entitled  to  judgment  against  the 
corporation,  where  it  was  insolvent, 
for  the  difference  between  the  par 
value  and  the  subscription  price. 
National  Realty  Co.  v.  Neilson,  supra. 

81H-  Kilbreath  v.  Gaylord.  34  Oh. 
St.  80%. 

[a]  Blwrtntloa. — Where  the  sub- 
scribers to  stock  gave  a  corporation 
their  secured  notes,  payable  on  de- 
mand, of  the  amount  of  stock  sub- 
scribed by  them,  it  was  held  that, 
since  the  notes  were  intended  to  be 
payable  on  the  call  of  the  directors, 
the  statute  of  limitations  was  no 
more  available,  as  a  defense  against 
the  collection  of  the  notes,  than  it 
would  have  been  against  the  collec- 
tion of  the  subscriptions.  Kilbreath 
v.  Gaylord,  34  Oh.  St.  305. 

89.  Wliat  oonartttotea  fMnd  see 
infra  !  874  et  seq. 

93.  For  whose  flrand  tbs  eorpoca- 
tloii  Is  reaponsi'ble  see  infra  {  S88. 

94.  U.  S. — Farrar  v.  Walker,  8 
F.  Cas.  No.  4,679,  t  Dill.  606  note; 
Upton  V.   Englehart,   28  P.  Caa.   No. 


y'or  Urttv  -ntTf.  AaMlopauaM  MtA  «luuic«a  in  the  law  see  cumnlatiTe  Annotations,  same  title,  pas*  and  sots  number. 
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expression,  or  until  rescinded  by  the  decree  of  a 
court  of  competent  jnrisdiotion.  Until  he  ezer^ 
eises  his  option  to  rescind  the  contract,  assuming 
that  he  has  a  right  to  rescind,"  he  remains  a  stock- 
holder of  the  corporation  for  all  purposes."  In 
snch  a  case  the  subscriber  or  purchaser  has  various 
rights  and  remedies,  as  will  be  shown  in  the  fol- 
lowing sections. 

[i  864]  (2)  SecoTery  of  Damagos.  In  the  first 
place,  if  there  is  actual  fraud  and  injury,"  the 
party  defrauded  is  entitled,  as  in  other  cases  of 


1(.S00,    8    Dili.    496. 

Md. — ^Marion  Trust  Co.  ▼.  Blish, 
(A.)    79   NX!   415. 

Miss. — WlnKO  V.  Pontotoo  First 
Nat.  Bank.  60  S  ISS;  Perklna  v.  Mer- 
chants', etc..  Bank,  lOS  Mlas.  179,  181, 
(0  a  ISl.  AnnCaal916B  788  (quot 
Cycl. 

N.  J. — ^Roe  T.  Oradel  Farms  DaiiT 
Co.,  8E  N.  J.  Bq.  146,  96  A  6S. 

N.  Y. — Potts  V.  Ldunble.  138  Anp. 
Dlv.  144,  122  NTS  986  [rev  on  other 
grounds  65  Mlsc  884,  121  NTS  384]. 

Pa. — Howard  v-.  Turner,  165  Pa. 
349.    28   A   758,    36    AmSR    883. 

Tenn. — State  v.  Jefferson  Tump. 
Co..  8  Humphr.  804. 

Tex. — Bonn  r.  Burton-Lingo  Co., 
(Civ.  A.)  17B  SW  178,  176  [clt  CycV: 
Davis  V.  Bums,  (Civ.  A.)  178  SW 
476;  Burleson  ▼.  I>avls,  (Civ.  A.) 
141    SW   S69. 

Va. — Martin  v.  South  Salem  Land 
Co..  94  Va.  28,  26  SB  591;  Welslger 
V.  Richmond  Ice  Mach.  do.,  90  va 
796,    20    SB    861. 

E^ner- — Tennent  v.  Olaajrow  Bank,  4 
App.  Caa.  615;  Reese  River  Silver 
liln.  Co.,  Ltd.  V.  Smith,  L.  R.  4  H. 
L.  64  [aff  L.  R.  2  Ch.  6041;  Oakes 
V.  Turquand,  L.  R.  2  H.  L.  326.  6  SRC 
879;  Bwlch-y-Plwm  Lead  MIn.  Co.  v. 
Barnes,  L.  R.  2  IBxch.  324;  Matter  of 
Joint-Stock  Cos'.  WlndinK-Up  Acts,  4 
De  Q.  &  J.  676,  61  BngCh  464,  46 
Reprint   223. 

And   see   other  cases   Infra   I   867; 


and   srenerally  Contracts  t   808. 

(a]     OBteilo  statate;  ▼•(taa  MPM- 
ssaf  tlons.    Under  the  Ontario  stat- 


ute providing  that  no  subscription 
for  stock  Induced  or  obtained  by  ver- 
bal representations  shall  be  binding 
upon  Ui*  subscriber,  unless  prior  to 
bis  subscribing  he  shall  have  re- 
ceived a  copy  of  the  prospectus,  such 
a  subscription  Is  voidable  merely  at 
the  option  of  the  subscriber,  and  not 
void.  Re  Western  Canada  F.  Ins. 
Co.,  8  Alta.  L.  348.  22  DomLR  19,  30 
WestLR   648,    7   WestWkly    1366. 

85.  Upton  V.  Englehart,  28  F.  Cas. 
Mo.  16,800,  3  Dill.  496;  Reese  River 
Silver  Mln.  Co.,  Ltd.  V.  Smith,  L.  R. 
4  H.   L.    84. 

96.  See   Infra    {    86B. 

97.  Roe  V.  Oradell  Farms  Dairy 
Co.,  8S  N.  J.  Eq.  146,  96  A  65;  Burle- 
son V.  Davis,  (Tex.  Civ.  A.)  141  SW 
659.  And  see  other  cases  supra  this 
section,  and  Infra  I  867. 

98.  What  ooavtttntM  fkavd  see 
Infra   I   874  et  sea. 

99.  See  generally  Fraud  [20  Cyc 
87J. 

1.  Ala.— King  V.  Livingston  Mfg. 
Co.,  192  Ala.  269,  88  S  897  (in 
equity). 

Ark. — ^Romunder  v.  <7askey,  209  SW 
735. 

(3al. — ^Browne  v.  San  Oa!>rlel  River 
Rock  Co..  22  Cal.  A.   682,  136  P-642. 

Ind. — Dorsey  Mach.  Co.  v.  Mc<5af- 
frey.  139  Ind.  645,  88  NB  208,  47 
AmSR  290. 

Mich. — Chatfleld  v.  Slnts-WalUn 
Co.,  182  Mich.  689,  148  NW  79T; 
Martin  v.  Veana  Food  Co.,  163  Mich. 
282,   116  NW  978. 

N.  T. — (3hurchlll  v.  St.  Oeorge  Dev. 
Co.,  174  App.  Dlv.  1,  160  NTS  367; 
Walker  v.  Anglo-American  Mortg., 
etc.,  Co.,  72  Hun  884.  35  NTS  432. 

N.  C. — Peebles  v.  Patapoco  Ouano 
Co^  77  N.  C.  288,  24  AmR  447. 

va. — Jordan  v.  Annex  Corp.,  109 
Va  626,  64  SB  1060,  17  AnnCas  378; 
Owens  V.  Boyd  Land  Co.,  96  Va.  560, 
28  SB  »S0. 


Sask. — Pioneer  lYactor  Co.,  Ltd.  v. 
Peebles,   16  DomLR  276,   18  WestLR 


603   [apB  dlsm  18  DomLR  477   (dlsm 

-  w<  — 

1 

[a]     _, 

eonaiMzoIaln    tsoovsr    daauursa    for 


ipp  8  WestWkly  632)] 
See  generally  Fraud  [20  (Tyc  ll. 
H*  may  hy  plaa  of  sat-oc  or 


the  fraud  in  an  .action  by  the  cor- 
poration on  the  contract.  Owens  v. 
Boyd  Land  Co.,  96  Va  660,  28  SB 
950.  See  generally  Set-OS  and  Coun- 
terclaim (34  Cyc  618]. 

[b]  The  laaotTMMy  of  th*  coipora- 
tioa,  although  it  may  bar  a  rescis- 
sion by  a  sui>scrlbier  for  stock  under 
certain  circumstances  (infra  i  872), 
does  not  bar  an  action  against  it 
and  Its  assignee  to  recover  damages 
for  fraud  in  procuring  the  subscrip- 
tion. Dorsey  Mach.  Co.  v.  McCaffrey, 
139  Ind.  545,  88  NE  208,  47  AmSR 
290. 

[c]  Ooaatnwtloa  of  OMnplabit  as 
for  damages  and  not  for  rescission 
see  Churchill  v.  St.  Oeorge  Dev.  Co., 

174  App.  Dlv.  1,  160  NTS  867. 
Uahlllty  of  eeiyoratloii  for  fnvd 

KMisralljr  see  infra  Xrv,  B. 

a.  tr.  S. — Tyler  v.  Savage,  148  XT. 
S.  79,  12  set  340,   36   L.   ed.   82. 

Ala — ^Klng  V.  Livingston  Mfg.  Co., 
192  Ala.  269,  68  S  897   (in  equity). 

Ind. — Dorsey  Mach.  Co.  v.  Mc(7af- 
frey,  139  Ind.  546,  38  NB  208,  47 
AmSR  290. 

Iowa — Hlnkley  v.  Sac  Oil,  etc.,  Co., 
132  Iowa  396,  107  NW  629,  119  AmSR 
564. 

Mass. — Goodwin  v.  Dick,  220  Mass. 
566,  107   NB  926. 

Mich. — Chatfleld  v.  Slntz-Wallin 
Co.,  182  Mich.  689,  148  NW  797. 

Mo. — Hess  V.  Draflen,  99  Mo.  A. 
580,  74  SW  440;  Homblower  v. 
Crandall,  7  Mo.  A  220  [aff  78  Mo. 
581}. 

N.  J. — Krueger  v.  Armitage,  68  N. 
J.  E^.  357,  44  A  167  (adequate  rem- 
edy at  law). 

N.  T. — Downey  v.  Flnucane,  206  N. 
T.  251,  98  NB  391,  40  LRANS  307: 
Mack  V.  Latta,  178  N.  T.  626,  71  NB 
97,  67  LRA  126  [rev  on  other  grounds 
83  App.  Div.  242,  82  NTS  180]; 
Brewster  v.  Hatch,  122  N.  T.  349.  25 
NB  605.  19  AmSR  498;  Miller  v.  Bar- 
ber, 66  N.  T.  668;  Bystrom  v.  Vlllard, 

175  App.  Dlv.  433,  162  NTS  100  [app 
dlsm  220  N.  T.  765  mem,  116  NB 
1038  mem]:  Churcliin  v.  St.  George 
Dev.  Co.,  174  App.  Dlv.  1,  180  NTS 
357;  Rives  v.  Bartlett,  166  App.  Div. 
662,  141  NTS  581;  Potts  v.  Lam- 
ble,  138  App.  Dlv.  144.  122  NTS 
936  [rev  on  other  grounds  66 
Misc.  334,  121  NTS  384];  Charles 
Iiehman-Charlev  v.  Bartlett,  185  Apo. 
Dlv.  674,  20  NTs  501  (aff  202  N.  T. 
624  mem,  96  NB  1125  mem];  Taylor 
V.  Thomas,  124  App.  Dlv.  53,  108 
NTS  454  [mod  on  other  grounds  65 
Misc.  411,  108  NTS  588.  and  aff  195 
N.  T.  590  mem,  89  NB  1113  mem  (aff 
224  U.  S.  78.  82  SCt  403,  58  L.  ed. 
878)];.  Walker  v.  Anglo-American 
Mortg.,  etc..  Co.,  72  Hun  834,  26  NTS 
432;  Cross  v.  Sackett,  16  N.  T.  Super. 
617.   6  AbbPr  247,   16  HowPr  62. 

Oh. — C!hampiiey  v.  Braun,  28  Oh. 
Clr.  Ct.  N.  8.  63«. 

Okl.— Gast  V.  King,  27  Okl.  664, 
112  P   997. 

Tex. — ^Kennedy  v.  Bender,  104  Tex. 
149,  136  SW  524. 

Vt — Paddock  T.  Fletcher,  42  Vt. 
389 

W.  Va. — Cox  V.  National  Coal,  etc, 
Inv.  Co.,  61  W.  Va.  891,  56  SB  494. 


fraud,*"  to  recover  the  damages  which  he  has  sus- 
tained by  reason  of  the  fraud  by  actibn  at  law  or 
in  equity  according  to  the  circumstances,  or  by  set- 
off or  counterclaim,  against  the  corporation,^  or 
against  the  directors,  managing  officers  or  other 
agents,  promoters,  or  other  persons  guilty  of  the 
fraud,  whether  they  have  received  any  benefit  from 
the  fraud  or  not ;  or  against  both  and  all.^  And 
his  right  to  recover  damages  for  the  deceit  exists 
whether  he  ratifies  or  rescinds  the  contract/  un- 
less, in  the  former  case,  his  acts  in  afiSrmance  of 

Bng. — Derry  v.  Peek,  14  App.  Cas. 
887,  12  BRC  260-  Watson  v.  Charle- 
mont,  12  q.  B.  866,  64  BCL  868,  118 
Reprint  1091;  Clarke  v.  Dickson,  8  C. 
B.  N.  S.  458,  95  BCL  463,  141  Reprint 
683;  Bagshaw  v.  Seymour,  4  C.  B. 
N.  S.  878.  98  BCL  873;  Bedford  v. 
Bagshaw,  4  H.  ft  N.  538,  167  Reprint 
951. 

N.  8. — ^Kennedy  y.  Acadia  Pulp, 
etc..  Mills  Co.,  Ltd.,  88  N.  8.  291. 

Que. — Bonhomme  y.  Bickerdlke,  17 
Qua  Super.  28. 

See  generally  Fraud  [20  Cyc  1]. 

[a]  BespoaaiUUtT  (o>  the  fravd 
(1)  must  of  course  be  shown  to  ren- 
der a  person  liable.  Cushman  v. 
Amend,  176  App.  Dlv.  224,  168  NTS 
42  (holding  that  the  evidence  was 
Insufficient  to  show  that  one  was  a 
member  of  a  stock  selling  syndicate 
.resi>onslble  for  false  representations 
on  a  sale  of  stock).  See  generally 
Fraud  [20  (Tyc  84].  (8)  A  director 
is  not  liable  for  false  statements 
contained  In  the  articles  of  associa- 
tion which  necessarily  preceded  in 
order  of  time  the  election  of  the 
board  of  directors.  Mabey  v.  Adams, 
18  N.  T.  Super.  346. 

[bl  What  law  govaxam, — (1)  In  an 
action  against  the  persons  guilty  of 
the  fraud  to  recover  damages  for  the 
alleged  fraudulent  misrepresenta- 
tions in  the  sale  of  stock,  the  law  of 
the  state  wherein  the  sale  occurred 
governs.  Williams  v.  Belts,  29  DeL 
554,  101  A  906.  (2)  What  law  gov- 
erns construction  of  a  contract  of 
subscription  see  supra  {  799.  (8) 
What  law  governs  validity  of  con- 
tract of  subscription  see  supra  | 
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3.  Ala.— King  v.  Livingston  Mfg. 
Co.,  192  Ala.  269,  88  8  897  (In  equity). 

Ind. — Dorsey  Mach.  Co.  v.  McCaf- 
frey, 189  Ind.  645,  38  NB  208,  47 
AmSR  290.  . 

Mich.— Chatfleld  ▼.  Slnts-Wallin 
Co.,  182  Mich.  689,  148  NW  797; 
Hamilton*  v.  American  Hulled  Bean 
Co.,  166  Mich.  609,  121  NW  731:  Mar- 
tin V.  Veana  Food  Co.,  163  Mich.  282. 
116  NW  978. 

N.  T.— Mack  ▼.  Latta,  178  N.  T. 
525,  71  NB  97,  87  LRA  138  [rev  on 
Other  grounds  83  App.  Dlv.  242,  82 
NTS  180];  Churchill  T.  St  Georga 
Dev.  Co.,  174  App.  Dlv.  1,  160  NTS 
357;  Walker  v.  Anglo- American 
Mortg.,  eto.,  <::o.,  78  Hun  384,  25  NTS 
432. 

[a]  The  msmhers  of  a  flxm  which 
promotes  a  corporation  are  Jointly 
and  severally  liable  to  persons  de- 
ceived by  the  firm's  misrepresenta- 
tions on  material  points  In  the  pro- 
posed incorporation.  Walker  v. 
Anglo-American  Mortg.,  eto.  Co.,  78 
Hun    334,    25    NTS    432. 

■eogvsrjr  both  against  ooraoratioa 
and  agaliMt  oAUmt  or  »g«Bt  wlu>  made 
rspMMKtattoiis  in  suit  in  equity  for 
rescission  see  Infra  i  866. 

4.  Dorsey  Mach.  Co.  v.  McCaftrey, 
139  Ind.  545,  38  NB  208,  47  AmSR 
290;  Mack  V.  Latta,  178  N.  T.  526, 
71  NB  97,  87  LRA  128  [rev  on  other 
grounds  88  App.  Dlv.  242,  82  NTS 
ISO];  Potts  V.  Lamble,  138  App.  Dlv. 
144,  122  NTS  985  [rev  on  other 
grounds  65  Misc.  334,  121  NTS  384]; 
Charles  Lehman-Charley  v.  Bartlett, 
135  App.  Dlv.  674,  120  NTS  501  [aff 
202  N.  T.  524  mem,  96  NB  1126  mem]; 
Walker  v.  Anglo-American  Mortg., 
etc..  Co.,  78  Hun  884,  26  NTS  482. 
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the  contract  are  such  as  to  condone  the  fraud  and 
waive  his  right  of  action.* 

Measure  of  damages.  In  an  action  for  deoeit  the 
measure  of  damages  is  the  amount  of  the  loss  which 
plaintiff  has  actually  sustained  by  reason  of  the 
fraud;'  and  this  is  ordinarily  the  difference  be- 
tween the  actual  value  of  the  stock  which  he  has 
acquired  and  what  the  value  would  have  been  if 
the  representations  had  been  true/  or  the  difference 
between  the  value  of  the  shares  at  the  time  of  the 
discovery  of  the  fraud  and  the  purchase  price  with 
interest,  or  "the  difference  between  the  real  value 
of  the  stock  at  the  time  of  the  purchase  and  what  the 
purchaser  was  induced  to  pay  by  reason  of  the  false 


misrepresentation.'^  If  the  stock  is  entirely  worth- 
less, the  amount  paid  therefor  with  interest  may  be 
recovered.^  A  purchaser  of  corporate  stock  induced 
thereto  by  fraudulent  misrepresentations  has  suf- 
fered legal  damage  if  in  fact  the  stock  is  worth  less 
thanjt  would  be  had  the  representations  been  true;* 
and  in  the  absence  of  proof  of  actual  damage,  nomi- 
nal damage  is  to  be  presun)ed.^° 

[$  865]  (3)  Bescissibn— (a)  In  GeneraL  In  the 
second  place  the  defrauded  subscriber  or  purchaser 
is  entitled,  precisely  as  in  the  case  of  fraud  between 
two  natural  persons,'^ '  to  repudiate  or  to  rescind 
the   contract   because  of  the   fraud,"  provided    a 


5.  Potta  V.  Iiambie,  138  App.  Dly. 
144,     122     ^fYS     986     [rev    on     other 

f'ounds  66  Misc.  834,  121  NTS  384]; 
ennedy  v.  Bender,  104  Tex.  149, 
136  SW  624-  Wilson  v.  Hundley,  96 
Va.  96,  SO  3E  492,  70  AmSR  S87.  See 
Fraud  [20  Cyc  92]. 

[a]  Watrar  anurt  Im  shown. — (l) 
"The  mere  fact,  however,  of  afflrm- 
intr  or  ratifying  the  contract  by  de- 
cldlnK  to  retain  Us  fruits,  as  dis- 
tinguished from  approving  of  the 
fraud  and  deceit  and  waiving  any 
right  to  redress  on  account  thereof. 
Is  insuinclent  to  show  a  waiver  of 
the  cause  of  action  for  damages. 
Some  act  on  the  part  of  the  plalntlfF 
should  be  alleged  tending  to  shpw 
an  intention  on  Ms  part,  not  only  to 
affirm  the  contract  and  retain  the 
stock,  but  to  waive  his  cause  of  ac- 
tion for  damages  which,  without 
such  waiver  survives  such  affirmance 
and  retention.  The  allegation  is  that 
he  'ratified'  the  purchase,  and  the 
succeeding  words  show  that  this  is 
based  on  his  retention  of  the  stoclT 
and  failure  to  rescind  the  purchase 
or  to  make  any  demand  on  the  de- 
fendant concerning  it  This  cannot 
be  deemed  a  sufficient  allegation  to 
show  a  waiver  of  the  cause  of  ac- 
tion for  damages  and  to  tender  that 
issue."  Potts  V.  LamMe,  138  App. 
Dlv.  144,  147,  122  NTS  936  (rev  «6 
Hisc  834,  121  NTS  884].  (2)  Acts 
done  in  affirmance  of  a  contract  may 
amount  to  a  waiver  of  the  cause  of 
action  for  deceit  Inducing  the  con- 
tract only  where  they  are  done  with 
knowledge  of  the  fraud  and  of  the 
facts,  and  with  the  Intention  to 
abide  by  the  oontract,  and  waiving 
all  right  to  recover  for  the  fraud; 
and  acts  which,  although  in  affirm- 
ance of  the  contract,  do  not  indicate 
any.  intention  to  waive  the  fraud  do 
not  operate  as  a  waiver.  Kennedy  v. 
Bender,  104  Tex.  149,  186  SW  624 
(In  this  case  a  purchaser  of  cor- 
porate stock  was  Induced  to  pur- 
chase ,by  the  fraud  of  two  stock- 
holders. After  the  discovery  of  the 
fraud '  he  attended  a  stockholders' 
meeting.  The  two  stockholders  and 
another  offered  at  the  meeting  to 
donate  for  the  benefit  of  the  corpora- 
tion stock  Issued  to  them,  and  the 
purchaser  voted  for  a  resolution  ac- 
cepting the  donation,  and  providing 
that  an  amount  of  the  stock  equal  to 
that  held  by  certain  of  the  stock- 
holders should  be  given  to  other 
•tockholders  to  make  their  stock 
equal  to  that  of  the  former  stock- 
holders. The  purchaser  obtained  his 
share  of  the  stock  so  donated.  It 
was  held"  that  this  did  not  show  a 
waiver  by  the  purcliaser  of  his  rl^t 
to  sue  the  two  stockholders  for 
deceit). 

6.  See  Fraud  [20  Cyc  180  et  seal. 

7.  Goodwin  V.  Dick,  220  Mass.  6S6, 
107  NE  926.     See  also  infra  i   1097. 

[a]  ZllwrtMKtlOB.— Thus  the  meas- 
ure of  damages  for  fraud  inducing 
the  purchase  of  stock  falsely  repre- 
sented as  treasury  stock  is  the  dif- 
ference In  value  between  the  stock 
delivered  and  the  -  treasury  stock 
which  would  have  been  delivered  if 
the    representations    had    been    true. 


Goodwin  V.  Dick,  220  Mass.  666,  107 
MEj  925 

7\i.  Allan  v.  McLennan,  2S  B.  C. 
615. 

7H>  Williams  ▼.  Belts,  29  Del.  664, 
101  A  905. 

8.  Chatfleld  v.  Slnti-Wallin  Co., 
182  Mich.  689,  148  NW  797;  Oast  V. 
King,   27  Okl.  654,  112  P  997. 

9.  Churchill  v.  St.  George  Dev. 
Co..  t74  App.  Dlv.  1.  160  NTS  367. 

10.  Churchill  V.  St.  George  Dev. 
Co.,  174  App.  Dlv.  1,  160  NTS  857. 

U.  Upton  V.  Bnglehart,  28  F.  Cas. 
No.  16,800,  3  DIU,  498;  Joyce  v. 
BIfert,  56  Ind.  A.  190.  105  NE!  59; 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  26  SB  591;  Venezuela  Cent. 
R.  Co.  V.  KlBch,  L.  R.  2  H.  L.  99, 
126,  6  £RC  759  (where  it  was  said 
by  Lord  RomiUy:  "Contracts  of  this 
description  [subscriptions  for  stock] 
between  an  individual  and  a  com- 
pany, so  far  as  misrepresentation  or 
suppression  of  the  truth  Is  concerned, 
are  to  be  treated  like  contracts  be- 
tween anv  two  Individuals.  If  one 
man  makes  a  false  statement  whlcn 
misleads  another,  the  way  in  which 
that  Is  to  be  treated  affords  the  ex- 
ample for  the  way  in  which  a  con- 
tract Is  to  be  treated  where  a  com- 
pany makes  a  false  statement  which 
misleads  an  individual").  See  also 
Selma,  etc.,  R.  Co.  v.  Anderson,  61 
Miss.   829. 

13,  V.  8. — ^Tyler  v.  Savage,  148  U. 
S.  79,  12  set  340,  86  L.  ed.  82:  In  re 
American  Nat.  Beverage  Co..  193  Fed. 
772;  Scott  v.  Abbott,  160  Fed.  678.  87 
CCA  475  [certiorari  den  212  U.  S. 
671.  29  set  682,  53  L.  ed.  665];  Man- 
ning V.  Berdan.  186  Fed.  159;  Stern. 
V.  KIrby  Lumber  Co.,  184  Fed.  609; 
American  Alkali  Co.  v.  Salom.  181 
Fed.  46,  66  CCA  284  [certiorari  den 
196  U.  S.  641,  26  SCt  796,  49  L.  ed. 
631]:  Barcus  v.  Gates,  89  Fed.  783, 
32  OCA  337;  'Wallace  v.  Bacon,  86 
Fed.  563;  Newton  Nat.  Bank  v.  New- 
begln,  74  Fed.  136,  20  CCA  389,  83 
LRA  727;  Upton  v.  Englehart,  28  F. 
Cas.    No.   16,800,    8   Dili.    496. 

Ala. — ^King  V.  Livingston  Mfg.  Co.. 
192  Ala.  269,  68  S  897;  WlseoTa  Co. 
v.  Moore,  187  Ala.  163.  66  8  398; 
Southern  States  F.,  etc  Ins.  Co.  v. 
Cromartle.  181  Ala.  296,  61  S  907; 
Southern  States  F.,  etc.,  Ins.  Co.  v. 
Tanner.  180  Ala.  SO.  60  S  81;  Alabama 
Fdy..  etc..  W^s.  V.  Dallas,  127  Ala. 
613,  29  S  459;  Montgomery  Southern 
R.  Co.  V.  Matthews,  77  Ala.  357,  64 
AmR  60. 

Aril. — People's  Nat.  Bank  v.  Tay- 
lor. 17  Arix.  215,  149  P  763. 

Cal.— Allen  v.  Gorrill,  92  P  1017; 
Spreckles  v.  GorrlU,  152  Cal.  383.  92 
P  1011;  Dox  v.  R.  E.  Lomax  Co..  29 
Cal.  A.  718,  166  P  874;  Browne  v.  San 
Gabriel  River  Rock  Co.,  22  Cal.  A. 
682.  136  P  542,  644;  Peo.  v.  California 
Safe  Deposit,  etc,  Co.,  19  Cal.  A.  414, 
126   P  616,    620. 

Colo. — ^Zang  v.  Adams,  23  Colo.  408, 
48    P    509,    58   AmSR    249. 

Conn. — ^Aahmead  v.  Colby,  26  Conn. 
287. 

Del. — Kent  County  R.  Co.  v.  Wil- 
son,   10    Del.    49.  ^ 

Oa. — Fmplre  L.  Ins.  Co.  v.  Brown, 
146  Ga.  818,  89  SB  1086;  Huson  Ice, 


eta,  Co.  V.  Thornton,  148  Oa.  297.  84 
SB  969;  Georgia  Portland  Cement, 
etc.,  Co.  v.  Jackscm,  148  Oa,  84,  84  SB 
461;  Gress  v.  Knight,  136  Ga.  60,  68 
SB  884,  81  LRANS  900;  Weems  v. 
Georgia,  etc.,  R.<  Co.,  84  Ga,  866,  11 
SB  608,  88  Oa.  803,  14  SB  588;  Stew- 
art V.  Rutherford,  74  Ga.  4S6: 
Hamilton  v.  Grangers'  L.,  etc.,  Ina. 
Co.,  67  Ga.  145;  Grangers'  Ins.  Co.  v. 
Turner,  61  Ga.  661;  Atlanta,  etc.,  R. 
Co.  V.  Hodnett,  86  Ga.  669;  Cosmo- 
politan L.  Ins.  Oo.  V.  Sheats,  20  Qa. 
A.  622,  93  SB  607;  Southern  Tobacco 
Co.  V.  Armstrong,  11  Ga.  A.  601,  75 
SB  828. 

III. — Melendy  t.  Keen,  89  111.  396: 
Rockford.  etc.,  R.  Co.  v.  Shnnlck,  65 
111.  223;  Taylor  v.  Currey,  192  111.  A. 
602;  Brlggs  v.  Reynolds,  176  III.  A. 
420;  Booth  V.  Smith,  18  111.  A.  266 
[aff  117  in.  870,  7  NE  610]. 

Ind. — ^Wert  v.  CrawfordsvlUe,  etc.. 
Tump.  Co.,  19  Ind.  242;  Taylor  v. 
Fletchir,  16  Ind.  80;  Joyce  v.  Blltert, 
66  Ind.  A.  190,  105  NB  69. 

Iowa. — Independent  Van,  etc,  Co. 
v.  Iowa  Mercantile  Co.,  168  NW 
782;  Famsworth  v.  Muscatine  Prod- 
uce, etc.,  Ice  Co..  161  lovra  170, 
141  NW  940;  Bowen  v.  .Sltna  Indemn. 
Co.,  151  Iowa  663,  131  NW  1086: 
Hlnkley  v.  Sac  Oil,  etc..  Line  Co.,  132 
Iowa  396,  400,  107  NW  629,  119  AmSR 
564  [cit  Cyc];  Maine  v.  Midland  Inv. 
Co.,  132  Iowa  272,  278,  109  NW  801 
Felt  Cyc];  Indiana  State  Bank  v. 
Cook,  125  Iowa  111,  100  NW  72; 
Coles  V.  Kennedy,  81  Iowa  360,  46 
NW  1088,  25  AmSR  503;  Davis  V. 
Dumont,  87  Iowa  47. 

Kan. — Beal  v.  Dillon,  6  Kan.  A.  27, 
47  P  817. 

Ky. — Castleman-Blakemore  Co.  v. 
Brucker,  167  Ky.  269.  180  SW  360; 
Southern  Ins.  Co.  v.  Mllligan,  164  Ky. 
216.  167  SW  37;  Reld  v.  Owensboro 
Sav.  Bank,  etc..  Co..  141  Ky.  444.  132 
SW  1026;  Welsslnger  Tobacco  Co.  v. 
Van  Buren,  136  Ky.  759.  123  SW  289, 
136  AmSR  602;  Kentucky  Mut.  Inv. 
Co.  V.  Schaefer,  120  Ky.  227,  85  SW 
1098,  27  KyL  657;  Deppen  v.  German- 
American  Title  Co.,  70  SW  868,  24 
KyL  1110.   72   SW  768.   24  KyL   1876. 

Md. — Fear  v.  Bartlett,  81  Md.  436, 
32  A  322.  33  LRA  721;  Savage  v. 
Bartlett,  78  Md.  661,  28  A  414;  Wen- 
Strom  Cons.  Dynamo,  etc.,  Co.  v.  Pnr- 
nell,  75  Md.  113,  23  A  184. 

Mass. — Goodwin  v.  Dick,  220  Mass. 
556,  107  NB  925:  Newhall  v.  Bnter- 
prise  Min.  Co.,  205  Mass.  686,  91  NE 
905.  137  AmSR  461;  Bradley  v.  Poole, 
98  Mass.  169,  93  AmD  144. 

Mich. — Hamilton  v.  American 
Hulled  Bean  Co.,  166  Mich.  609,  121 
NW  731;  Sherman  v.  American  Stove 
Co.,  86  Mich.  169,  48  NW  637. 

Minn. — Drake  v.  Fairmont  Drain 
Tile,  etc.,  CO.,  129  Ulnn.  146,  ISl  NW 
914. 

Miss.— Water  Valley  Mfg.  Co.  r. 
Seaman,  63  Miss.  666;  Selma,  etc.,  R 
Co.  V.  Anderson,  61  Miss.  829;  Walker 
V.  Mobile,  etc.,  R.  Co.,  34  Miss.  246. 

Mo. — Tinker  v.  Kler,  196  Mo.  183, 
94  SW  601;  Metropolitan  Lead.  etc.. 
Min.  Co.  V.  Webster,  198  Mo.  861,  92 
SW  79;  Ramsey  v.  Thompson  Mfg. 
Co.,  116  Mo.  813,  23  SW  719;  Union 
Nat  Bank  v.  Hunt  76  Mo.  489;  MuQk 
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rescission  is  not  barred  by  a  ratification  or  laches,'* 
or  by  intervening  rights  of  ereditors  or  other  inno- 


V.  Hayden,  173  Mo.  A.  27,  156  SW 
889;  Melnershagen  v.  Taylor,  169  Mo. 
A.  12.  154  SW  886;  Flood  v.  Busch, 
166  Mo.  A.  142,  116  8W  73;  Sherman 
V.  Shaughnessy,  148  Mo.  A.  679.  129 
SW  245;  Brolaskl  y.  Carr.  127  Mo.  A. 
J7»,  106  SW  284;  Walla  v.  Jones,  41 
Mo.  A.  1 '  Occidental  Ins.  Co.  v.  Gans- 
hom,   2   Mo.    A.    206. 

Nebr. — Gemer  v.  Mosher,  68  Nebr. 
136,  78  NW  (84,  46  LRA  244;  Car- 
nith  V.  Harris,  41  Nebr.  789,  60  NW 
106. 

Nev. — Foulks  Accelerating  Air  Mo- 
tor Co.  T.  Thies,  26  Nev.  158,  65  P 
373.  99  AmSR  684. 

N.  H. — Latullppe  v.  New  Bngland 
Inv.  Co,  77  nT  H.  81,  86  A  361; 
Anderson  v.  Scott,  70  N.  H.  360,  47  A 
607. 

N.  J. — Hubbard  v.  International 
Mercantile  Agency,  68  N.  J.  Eq.  434, 
69  A  24;  Garrison  v.  Technlc  Elec- 
trical Works,  55  N.  J.  Bq.  708,  37  A 
741;  Vreeland  v.  New  Jersey  Stone 
Co.,  29  K.  J.  Bq.  188  [aff  29  N.  J.  Kq. 
6611. 

K.  Y. — Heckscher  v.  Edenbom,  203 
N.  T.  210,  96  NB  441  [rev  137  App. 
Dlv.  899  mem,  122  NTS  1131  mem]; 
Mack  V.  LAtta,  1T8  N.  Y.  626.  71  NTS 
97.  67  L.RA  126  [rev  on  other  grounds 
83  App.  Dlv.  342,  82  NYS  1301;  Bosley 
V.  National  Mach.  Co..  123  N.  Y.  B50, 
25  NE  990;  Kelsey  T.  Northern  Light 
Oil  Co.,  45  N.  Y.  605;  Wllleta  v.  Poor, 
141  App.  Dlv.  743,  126  NYS  926; 
Charles  Lehman-Charley  v.  Bartlett, 
135  App.  Dlv.  676,  120  NYS  501  [aff 
202  N.  Y.  684  mem,  95  NB  1125 
Rieml;  Lambert  v.  Elmendorf,  124 
App.  r>tv.  768,  109  NYS  674-  Tal- 
roadge  v.  Sanitary  Security  Co.,  31 
App.  Dlv.  498,  62  NYS  139;  Walker 
V.  Anglo-American  Mortg.,  etc.,  Co., 
72  Hun  384,  26  NYS  432;  Cawthra  v. 
Stewart,  69  Misc.  38,  109  NYS  770; 
McDermott  v.  Harrison,  9  NYS  184. 

N.  C. — k%ainberlaln  v.  Trogden,  148 
N.  C.  139,  61  SB  628,  16  AnnCas  177; 
Queen  City  Printing,  etc.,  Co.  v. 
McAden,  181  N.  C.  178,  46  SE  575. 

N.  D.— Raidi  V.  IJndebek.  S6  N.  D. 
133,  161  NW  1026. 

Oh. — Second  Nat,  Bank  v.  Green- 
Tllle  Screw-Point  Steel  Fence  Post 
Co.,  2»  Oh.  Clr.  Ct.  274. 

Okl.— Hood  V.  Wood,  161  P  210. 

Or. — Joplln  V.  Nunnelly,  67  Or.  646, 
134  P  1177. 

Pa. — Spelller  Electric  Time  Co.  v. 
Leedon,  149  Pa.  186,  24  A  197;  Cnatar 
v.  TitusviUe  Gas.  etc.,  Co.,  63  Fa. 
381*  CrosSman  v.  Penrose  Ferry 
Bridge  Co.,  26  Pa.  69;  Quaker  City 
Apartment  House  Co,  v.  Matthews, 
21  Pa.  Super.  619. 

S.  D. — Barnard  v.  Tidrick,  35  S.  D. 
403,  162  NW  690;  DakoU  Nat.  Bank 
v.  Taylor,  5  S.  D.  99.  68  NW  297. 

Tenn. — Madison  Trust  Co.  v.  Stahl- 
man.  134  Tenn.  402,  183  SW  1012; 
State  T.  JefCerson  Tump.  Co.,  3 
Bumphr.  304. 

Tex. — Cherry  v.  First  Texas  Chem- 
ical Mfg.  Co.,  108  Tex.  82,  123  SW 
689;  Henderson  v.  San  Antonio,  etc., 
R.  Co.,  17  Tex.  560,  67  AmD  676; 
Peerless  F.  Ins.  Co.  v.  Reveire,  (Civ. 
A.)  188  SW  254:  Commonwealth 
Bonding^tc,  Ins.  C5o.  v.  Meeks.  (Civ. 
A.)187  SW  681;  General  Bonding,  etc^ 
Ins.  Co.  V.  Mount,  (Civ.  A.)  188  SW 
783;  Lo  Master  v.  Hailey,  (Civ.  A.) 
176  SW  818;  Cunningham  v.  Gaines, 
(Civ.  A.)  176  SW  148;  CHjm.  Bonding, 
etc.,  Ins.  Co.  v.  Cator,  (Civ.  A.)  175 
SW  1074;  Bohn  v.  Burton-Lingo  Co., 
(Civ.  A.)  175  SW  173,  176  tcit  Cyc]; 
Da  vis  V.  Burns,  (C3v.  A.)  173  SW 
476;  Com.  Bonding,  etc..  Ins.  Co.  v. 
Bomar,  (Civ.  A.)  169  SW  1060;  Bur- 
leson V.  Davis,  (Civ.  A.)  141  SW  659: 
Byers  Bros.  v.  Maxwell,  (Civ.  A.)  73 
SW  437:  Park  v.  Kribs,  24  Tex.  Civ. 
A.  650,  to  SW  906  (an  instruction  to 
the  Jury  in  confirmation  of  this 
doctrine);  Strong  v.  Southwestern 
Bridge,  etc.,  Co.,  (Civ.  A.)  38  SW 
546;  Robinson  V.  Dickey,  14  Tex.  Civ, 
A.  fo,  36  SW  499. 

Utah. — Campbell  ▼.  Zion's  Co«op. 
Home  BIdg.,  etc,  Coi,  46  Utah  1,  148 


P  401;  Ogden  Valley  Trout,  etc.,  Co. 
V.  Lewis,  41  Utah  183,  125  P  687. 

Va. — White  v.  American  Nat  L. 
Ins.  Co.,  115  Va.  305,  78  SB  582;  Jor^ 
dan  v.  Annex  Corp.,  109  Va.  625,  64 
SB  1050,  17  AnnCas  267;  West  End 
Real  Eat.  Co.  v.  Claiborne,  97  Va.  734, 
84  SB  900;  McClanahan  v.  Ivanhoe 
Land,  etc.,  Co..  96  Va.  124,  30  SE  450: 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  26  SB  691;  Carey  v.  CofTee- 
Stemmlng  Mach.  Co..  20  SE  778;  Vir- 
ginia Land  Oo.  v.  Haupt,  90  Va.  533, 
19  SE  168,  44  AmSR  939;  Bosher  v. 
Richmond,  etc..  Land  Co.,  89  Va.  465, 
16  SE  360,  37  AmSR  879;  Oump  v 
U.  S.  Mining  Co.,  7  Gratt  (48  VaJ 
862.  56  AmD  116. 

Wash. — Johns  v.  Coffee.  74  Wash. 
189,  138  P  4;  Gray  v.  Reeves,  69 
Wash.  .374,  125  P  162;  Cunningham 
V.  Morris,  66  Wash.  341.  105  P  839; 
Krisch  V.  Inter-State  Fisheries  Co., 
39  Wash.  381,  81  P  855;  Mulholland  v. 
Washlngrton  Match  Co.,  35  Wash.  816, 
7r  P  497. 

W.  Va. — Morrlsey  v.  Williams,  74 
W.  Va.  636,  82  SB  509,  LRA1916D 
792;  Cox  v.  National  Coal,  etc.,  Inv. 
Co.,  61  W.  Va.  291,  56  SB  494;  West 
End  Real  Est.  Co.  v.  Nash,  61  W.  Va, 
341.  41  SE  182. 

Wis. — Luetske  y.  Roberts,  130  Wis. 
97,  109  NW  949;  Franey  v.  Warner. 
96  Wis.  222,  71  NW  81;  McClellan  v. 
Scott,  24  Wis.  81;  Waldo  v.  Clilcago, 
etc.,  R.  Co.,  14  wis.  575. 

Eng. — Malr  v.  Rio  Grande  Rubber 
Estates,  Ltd.  [1913]  A.  C.  863; 
Aaron's  Reefs,  Ltd.  v.  Twiss.  [1896] 
A.  C.  273  [air  [1896]  8  Ir.  207];  In 
re  Warren's  Blacking  Cto.,  L.  R.  4  Ch. 
178;  Ross  v.  Estates  Inv.  Co.,  L.  R. 
3  Ch.  682  [aff  L.  R.  8  Eq.  122];  In  re 
Reese  Stiver  Mln.  Co.,  L.  R.  2  Ch. 
604;  Reese  River  Silver  Mln.  Co.,  Ltd. 
V.  Smith,  L.  R.  4  H.  L.  64-  Oakes  v. 
Turquand,  L.  R.  2  H.  L.  326,  6  ERC 
879;  Venezuela  Cent.  R.  Co.  v.  Kisch, 
L.  R.  2  H.  L.  99,  6  ERC  759;  Lamb  v. 
Sambas  Rubber,  etc.,  Co.,  Ltd.,  [1908] 

1  Ch.  846;  In  re  General  R.  Syndicate, 
[1900]  1  Ch.  366;  In  re  Metropolitan 
Coal  Consumers'  Assoc,  [1892]  8  Ch. 
1;  Henderson  v.  Laoon.  L.  R.  6  Bq. 
249;  In  re  Canadian  Nanve  Oil  Co., 
L.  R.  6  X!q.  llS^mith  v.  Reese  River 
Co.,  L.  R.  2  Eq.  264;  Components 
Tube  Co.,  Ltd.  V.  Naylor,  [1900]^  2  Ir. 
1;  Bell's  Case,  22  Beav.  86,  52  Re- 
print 1020;  Rawlins  v.  Wlckham,  3 
De  G.  &  J.  304,  60  EngCh  237,  44  Re- 
print 1286;  Bwlch  y  Plwm  Lead  Mln. 
Co.,  Ltd.  V.  Baynes,  36  L.  J.  Exch. 
183;  In  re  Blair  Open  Hearth  Furnace 
Co.,  Ltd.,  109  L.  T.  Rep.  N.  S.  149; 
Taylor  v.  Oil,  etc,  Co.,  Ltd..  29  T.  L. 
R.  616;  Hilo  Mfg.  Co.,  Ltd.  v.  Wil- 
liamson, 28  T.  L.  R.  164. 

C^n. — Farrell  v.  Manchester,  40 
Can.  S.  C.  339.  6  EastLR  298  [allow- 
ing app  38  N.  B.  364J;  Petrio  T. 
Ouelph  Lumber  Co.,  11  <?an.  8.  C.  450 
[dism  app  11  Ont.  A.  836  (dism  app 

2  Ont.  218)]. 
Alta. — Re  Western  Canada  F.  Ins. 

Co..  8  Alta.  L.  848,  22  DomLR  19,  80 
WestLR   648,    7   WestWkly    1366. 

B.  C. — Fltxherbert  v.  Dominion 
Bed  Manuf.  Co..  21  B.  C.  226,  23  Dom 
LR  125,  8  WestWkly  743. 

N.  S. — Kennedy  v.  Acadia  Pulr. 
etc,  Mills  Co.,  Ltd.,  38  N.  S.  291. 

Ont. — Buff  Pressed  Brick  Co.  v. 
Ford,  S3  Ont.  L.  264,  8  OntWN  68; 
Ontario  Ladles'  College  v.  Kendry,  10 
Ont.  L.  324,  5  OntWR  606;  Nelles  v. 
Ontario  Inv.  Assoc.  17  Ont.  129:  Mc- 
Gafflgan  v.  National  Husker  Co.,  2 
OntWN  600.  18  OntWR  370;  Stokes  v. 
Continental  L.  Ins.  Co.,  1  OntWR  840: 
McCallam  v.  Sun  Sav.,  etc,  Co.,  1 
OntWR  226. 

Que. — RobertsonviUe  v.  Bilodeau, 
46  Que.  Super.  5. 

Sask. — PiOT^eer  Tractor  Co.,  Ltd.  v. 
Peebles,   15  DomLR  276,   26  WestLR 
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et  seq. 

[a]    Vormsr   BngUSh  d4MtrlBs  oa 
HUM  ndkjeet^— (1)  Th*  former  Bot- 


cent  third  persons,'*  and  provided  he  Fetnrns  or 
offers  to  return  'what  he  has  received  nnder  the  con- 

lish  doctrine  was  that  in  order  to 
avoid  the  contract  the  misrepresenta- 
tion must  be  that  of  the  whole  com- 
pany. Matter  of  Royal  British  Bank, 
3  De  O.  &  J.  387,  60  EngCh  301,  44 
Rerrlnt  1317-  In  re  North  of  England 
Joint  Stock  Banking  Co.,  3  De  Q.  & 
Sm.  86,  64  Reprint  391;  Matter  of  Di- 
rect London,  etc.,  R.  Co.,  3  De  G.  & 
Sm.  43.  64  Reprint  873^  (2)  It  was 
conceded  if  acquiesced  In  at  a  general 
meeting.  Ayre's  Case,  25  Beav.  513. 
63  Reprint  733  (per  Sir  John  Romilly, 
M.  R.).  (3)  It  was  not  conceded 
where  It  was  .the  representation  of  a 
single  director  (Holt's  Case,  22  Beav. 
48,  52  Reprint  1025.  To  same  effect 
Matter  of  Leeds  Banking  Co.,  3  De 
O.  J.  &  S.  30,  68  EngCh  28,  46  Reprint 
549),  (4)  or  where  it  was  the  promise 
of  a  promoter,  .which  promise  was 
not  kept,  the  remedy  being  against 
the  person  making  the  promise  (In 
re  United  Kingdom  Ship  Owning  Co., 
Ltd.,  2  De  O.  J.  &  S.  466,  67  EngCh 
356,    46    Reprint   451). 

[b]  Docteljis  of  OakM  v.  9we- 
qnana. — The  efforts  of  the-  Eng- 
lish Judges  to  arrive  at  a  settled  and 
Just  rule  upon  this  subject  culmi- 
nated in  the  great  case  decided  in  the 
house  of  lords  in  1867:  Oakes  v. 
Turquand.  L.  R.  2  H.  L.  326,  6  ERC 
879.  The  doetrlne  of  this  case 
was:  (a)  A  contract  Induced  by 
fraud  is  not  void,  but  voidable;  and 
therefore,  although  the  persons  who 
by  their  fraud  Induced  it  may  not 
enforce  It,  yet  other  persons  may,  in 
consequence  of  it,  acquire  interests 
and  rights  which  they  may  enforce 
against  the  party  who  has  been  so 
Induced  to  enter  Into  it  (b)  When  a 
person  has  been,  by  the  fraudulent 
misrepresentations  of  directors,  or 
by  their  fraudulent  concealments  of 
facts,  drawn  into  a  contract  to  pur- 
chase shares  in  a  company,  the  di- 
rectors cannot  enforce  the  contract 
against  him,  but  he  may  rescind  it. 
But  he  must  do  this  within  a  reason- 
able time.  He  cannot,  after  a  failure 
of  the  comrany.  relieve  himself  from 
liability  to  contribute  to  the  payment 
of  its  debts  on  the  ground  that  he 
has  been  ignorant  of  something 
which  with  proper  diligence  he  might 
have  known,  (c)  The  direct  remedy 
of  a  creditor  of  an  Incorporated  com- 
pany is  solely  against  the  company, 
and  not  against  its  individual  mem- 
bers, as  on  a  contract  with  them. 
But  although,  as  between  the  com- 
pany and  the  member,  the  member 
might  have  a  grood  legal  or  equitable 
defense  to  a  call  uron  himself,  he 
may  still  be  liable  to  contribute  to 
the  assets  of  the  company  for*  the 
purpose  of  satisfying  the  company's 
creditors.  See  infra  i  872.  Com- 
pare Waterhouse  v.  Jamieson,  L.  R. 
2  H.  L.  Sc  29  (where  It  was  held  that 
the  ofllclal  liquidator,  representing 
creditors,  proceeds  against  share- 
holders only  In  right  of  the  com- 
rany). 

[c]  Stetva  •■  oradltor  after  r»- 
■olssloB. — If  a  person  is  Induced  to 
purchase  stock  In  a  corporation 
through  its  false  representations,  ha 
may  claim  as  a  creditor  and  not  as 
a  stockholder  after  rescission,  unless 
estopped  to  do  so,  as  affects  his  right 
to  sue  on  a  promise  by  the  corrora- 
tion  to  pay  him  one  thousand  dollars 
for  his  forbearance  for  fifteen  days 
to  sue  on  account  of  such  misrepre- 
sentations, L&tulippe  v.  New  Eng- 
land Inv.  Co.,  77  N.  H.  31,  86  A  861. 

[d]  Wotloe. — A  notice  to  the  com- 
pany that  the  subscriber  rescinds  his 
subscription  for  the  reason  tliat  it 
was  obtained  by  misrepresentations 
of  the  compejiy's  agents  is  sufllctent 
without  specifying  in  detail  the 
misrepresentations.  Vuloan  F.  Ins. 
Co.  V.  Jorgensen,  83  Cal.  A.  763,  166 
P  835. 

13.  lU(*«t  ot  tattfloAtloa  or  laebMi 
see  infra  ii   867,  868.  872. 

14.  Xcbta  of  oredltom  or  otkar 
tUrdptwaoM  »99.1ntra.  ((  ^70-87||'^ 
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tract  when  thia  is  required  under  the  rules  govern- 
ing rescission.^' 

[$  866]  (b)  Bights  and  Bemedles  on  Seadssion. 
If  he  rescinds  the  contract  by  g^iving  notice  thereof 
to  the  corporate  authorities  and  otherwise  complies 
with  the  conditions  necessary  to  a  rescission,  he 
may,  subject  to  limitations  shown  in  the  subsequent 
sections,  successfully  set  up  the  fraud  as  a  de- 
fense in  any  action,  at  law  or  in  equity,  brought 
by  the  corporation  or  its  representative  on  the 
contract  of  subscription  or  sale,  or  on  a  note  or 


other  obligation  given  in  consideration  thereof," 
or  in  a  proper  case  even  in  an  action  by  or  for 
the  benefit  of  creditors  of  the  corporation;"  or,  in- 
stead of  waiting  for  action  by  the  corporation,  he 
may  rescind  and  sue  at  law  to  recover  what  he  has 
parted  with,**  or  in  equity  for  rescission  and  can- 
cellation, so  as  to  be  relieved  from  any  possible 
liability  as  a  stockholder,  and  for  such  other  relief 
as  he  may  be  entitled  to  under  the  circumstances 
of  the  particular  ease.^  And  in  case  of  rescission 
h»may,  in  an  action  against  the  corporation  at  law 


Xft.  aaatozMtloB  as  eoaUtlaii  of 
zaaotsslOB  see  Infra  •  S69. 

16.  See  Infra  i    867. 

17.  See  Infra  |  867  et  seq. 

18.  U.  S. — Columbia-Knickerbocker 
Trust  Co.  V.  Abbot,  247  Fed.  883,  160 
CCA  65:  Ifalne  Northwestern  Dev. 
Co.  V,  Northern  Commercial  Co.,  213 
Fed.  103;  American  Alkali  Co.  v. 
Salora,  131  Fed.  46,  66  CCA  284  [cer- 
tiorari den  196  U.  S.  641.  25  SCt  796, 
49  L.  ed.  6311;  Newton  Nat.  Bank  ▼. 
Newbegin,  74  Fed.  KB.  20  CCA  839. 
33  L.RA  727. 

Ala. — Alabama  Kdy.,  etc.,  Wks.  v. 
Dallas,  127  Ala.  618,  29  S  469;  Mont- 

fomery  Southern  R.  Co.  v.  Matthews. 
7  Ala.  867,  54  AmR  60;  Rives  v. 
Montgomery  South  Plank-Road  Co., 
80  Ala.  92.  -  _ 

Aril. — People's  Nat.  Bank  v.  Tay- 
lor.  17  Arts.  216,  149  P  763. 

Ark. — Romunder  v.  Caskey,  209  S"W 
786. 

Colo. — Zang  V.  Adams,  28  Colo.  408, 
48  P  609,  68  AmSR  249.  

Del.— Kent  County  R.  Co.  v.  Wil- 
son, 10  Del.  49. 

Ga. — Huaon  Ice,  etc..  Co.  v.  Thorn- 
ton, 143  Ga.  297,  84  SB  969;  Weems 
V.  Georgia,  etc..  R.  Co..  84  Ga.  366,  11 
SB   503;   Dunaway  v.   Stocks,   19   Ga. 

A.  267,  91  SB  346. 

111. — ^Melendy  v.  Keen,  89  111.  396; 
Rockford,  etc.,  R.  Co.  v.  Shunlck,  66 
lU.   228. 

Ind. — ^Wert  r.  Crawfordsvllle,  etc., 

B.  Co.,  19  Ind.  242;  Taylor  v.  Fletcher. 
15  Ind.  80. 

Iowa. — Indiana  State  Bank  v. 
Cook,  126  Iowa  111,  100  NW  72:  Indi- 
ana State  Bank  v.  Mentzer,  126  Iowa 
101.  100  NW  69;  Davis  v.  DumOnt.  87 
Iowa  47.  _         .     „ 

Kan.— Beal  v.  Dillon,  B  Kan.  A.  27, 
47  P  817.  ^       ^ 

Ky. — Depren  v.  Oerman-Amertcan 
Title  Co..  70  SW  868,  24  KyL.  1110,  72 
SW  768,  24  KyL.  1876;  Moore  v. 
Traxel,  16  KyL.  125.  ,,.     .., 

Md.— Fear  v.  Bartlett,  81  Md.  48B, 
32  A  322,  33  LRA  721;  Savage  v. 
Bartlett,  78  Md.  561,  88  A  414. 

Miss. — Water  Valley  Mfg.  Co.  v. 
Seaman,  6J  Miss.  665;  Selma,  etc.,  R. 
Co.  V.  Anderson.  61  Miss.  829;  Walker 
V.  Mobile,  etc.,  R.  Co.,  84  Miss.  246. 

Mo. — Tinker  v.  Kier,  195  Mo.  188, 
94  SW  501;  Metropolitan  Lead,  etc., 
Mln.  Co.  V.  Webster,  198  Mo.  851,  92 
SW  79;  Sherman  v.  Shaughnessy,  148 
Mo.  A.  679,  129  SW  246:  Wells  v. 
Jones.  41  Mo.  A.  1:  Occidental  Ins. 
Co.  v.  Oanshom.  2  Mo.  A.  206. 

Nev. — Foulks  Accelerating  Air 
Motor  Co.  V.  Thles,  26  Nev.  168,  6B  P 
873,  99  AmSR  684.  ..„„„„ 

N.  H. — Anderson  v.  Scott,  70  N.  H. 
860,  47  A  607.        ^  „  , 

N.  J. — Vreelaad  v.  New  Jersey 
Stone  Co.,  29  N.  J.  Bq.  188  [aff  29  N. 
J,  Eq.  6511.  „       . 

N.  T. — ^McDermott  v.  Harrison,  9 
NTS  184 

N.  C— kniamberlaln  v.  Trogden,  148 
N.  C.  139,  61  BE  628,  16  AnnCas  177; 
Queen  City  Printing,  etc.,  Co.  v.  Mo- 
Aden,  181  N.  C.  178,  45  SB  676. 

Pa.-rBpeHler  Electric  Time  Co.  v. 
Leedom,  149  Pa.  185.  «<  A  197;^oa8- 
man  v.  Penrose  Ferry  Bridge  Co.,  86 
Pa.  69;  Quaker  City  Apartment  House 
Co.  V.  Matthews.  21  Pa.  Super.  619. 

a.  D. — ^Barnard  v.  Tldrlck.  85  S.  D. 
408.  152  NW  690;  Dakota  Nat.  Bank 
V.  Taylor,  5  S.  D.  99.  68  NW  297. 

Tenn. — Madison  Trust  Co.  v.  Stahl- 


man,  134  Tenn.  402.  188  SW  1012; 
Cunningham  v.  Bdgeneld,  etc.,  R.  Co., 
2  Head  22. 

Tex. — Bohn  v.  Burton-Lingo  Co., 
(Civ.  A.)  176  SW  178,  175  [clt  CycJ; 
Byers  Bros.  v.  Maxwell.  (Civ.  A.)  73 
SW  437;  Strong  v.  Southwestern 
Bridge,  etc.,  Co.,  (Civ.  A.)  88  SW  546. 

Va. — White  V.  American  Nat.  li. 
Ins.  Co..  116  Va.  805<  78  SB  B82;  Jor- 
dan V.  Annex  Corp..  109  Va.  686,  64 
SB  1060,  17  AnnC^us  267;  West  Bnd 
Real  Est.  Co.  v.  Claiborne,  97  Va.  784, 
84  SB  900;  Virginia  Land  Co.  v. 
Haurt,  90  Va.  683,  19  SE  168,  44  Am 
SR  939;  Crump  v.  U.  S.  Mining  Co., 
7  Oratt.  (48  Va.)  362,  56  AmD  116. 

Wash.— Johns  v.  Coffee,  74  Wash. 
189,  133  P  4.  77  Wash.  70Q,  137  P  808; 
Cunningham  v.  Morris,  56  Wash.  841, 
106  P  839.  , 

W.  Va. — West  End  Real  Est.  (3o,  v. 
Nash,  61  W.  Va.  841,  41  SE  182. 

Bng. — ^Aaron's  Reefs,  Ltd.  v.  Twlss, 
£1896]  A.  C.  273  [aft  [1895]  2  Ir. 
Baynes.  L.  R.  2  Exch.  824;  New 
207];  Bwlch  y  Plwm  Lead  Mln.  Co.  v. 
Brunswick,  etc.,  R.,  etc.,  Co.  v.  Mug- 
gerldge.  1  Dr.  &  Sm.  863,  62  Reprint 
418;  Olamorganshire  Iron,  etc.,  Co.  v. 
Irvine,  4  F.  &  F.  947;  Hllo  Mfg.  Co.. 
Ltd.  V.  Williamson,  28  T.  L.  R.  164. 

Ont. — Buft  Pressed  Brick  Co.  v. 
Ford,  38  Ont.  L.  264,  8  OntWN  68; 
Ontario  Ladies'  College  v.  Kendrv,  10 
Ont.  L.  824.  6  OntWR  605;  MoCallum 
V.  Sun  Sav.,  etc,  Co.,  1  OntWR  226. 
^  Bask. — Pioneer  Tractoi-  Co.,  Ltd.  v. 
Peebles,  16  DomLR  276.  26  WestLR 
608  Lapp  dlsm  18  DomLR  477  (dism 
app  8  WestWkly  632)]. 

See  generally  (Contracts  i  306. 

[alBffect  of  forfaltnr*  of  sharas. 
of  OB*  ladnoaA  to  mbaoribe  thxoagli 
ffeanOv— One  Induced  by  a  fraudulent 
prosrectus  to  apply  for  an  allotment 
of  shares  In  a  corporation,  which  are 
afterward  forfeited  by  his  failure  to 
pay  calls,  ceases  to  be  a  stockholder 
and  becomes  a  mere  debtor'  to  the 
company,  and  if  he  has  done  nothing 
to  affirm  the  contract  he  may  in  an 
action  for  calls  repudiate  the  obliga- 
tion on  the  ground  of  the  fraud. 
Aaron's  Reefs.  Ltd.  v.  Twlss,  [1896] 
A.  C.  278   [atr  [1895]  2  Ir.  207].  ,. 

Bi  action  on  note  or  other  oblica- 
tlon  see  supra  {  862. 

19.  BCeot  of  insoIvsBoy  of  oorpo- 
ratioB  and  dafeaa*  mi  agataurt  ozed. 
iters  see  infra  {  872. 

aa  See  cases  infra  this  section 
note  22;  and  generally  Contracts 
{  662. 

ai.  U.  S. — Tyler  v.  Savage,  143  TJ. 
S.  79.  12  SCt  840,  36  L.  ed.  82;  Na^ 
tlonal  Leather  Co.  v.  Roberts.  221 
Fed.  922.  137  CCA  492;  Manning  v. 
Berdan.  136  Fed.  159;  Stem  v.  Klrby 
Lumber  Co.,  134  Fed.  609;  Bartol  v. 
Walton,  etc.,  Co.,  92  Fed.  13;  Barcus 
V.  Gates.  89  Fed.  783,  32  CCA  337. 

Ala.— King  v.  Livingston  Mfg.  Co., 
192  Ala.  269,  68  S  897;  Wlseola  Co. 
V.  Moore,  187  Ala.  163,  66  S  398; 
Southern  States  F.,  ■  etc.,  Ins.  Co.  v. 
Tanner,  180  Ala.  30,  60  S  81;  South- 
ern States  P.,  etc..  Ins.  Co.  v.  De 
Long,  178  Ala.  110,  69  S  61;  Southern 
States  P.,  etc.,  Ins.  (3o.  v.  Whatley, 
173  Ala.  101,  65  S  620.         ^  ,  ,  „, 

C!al.— Browne  v.  San  Gabriel  River 
Rock  Co..  22  Cal.  A.  682.  186  P  642, 
644:  Peo.  V.  California  Safe  De- 
posit, etc.,  Co.,  19  Cal.  A.  414,  126  P 
616,  520. 

Oonn. — ^Ashmead  v.  Colby,  26  Conn. 


287. 

Ga. — Empire  L.  Ins.  Co.  v.  Brown, 
146  Ga.  818,  89  SB.  1086;  (S«orgla 
Portland  Cement,  etc,  Co.  v.  Jackson. 
143  Ga.  84,  84  SE  461;  Atlanta,  etc.. 
R.  Co.  V.  Hodnett,  86  (3a.  669. 

IlL — Brlggs  V.  Reynolds^  176  IlL  A. 
420. 

Ind.^Joyc«  v.  EUert,  66  Ind.  A. 
190.  105  Nb  B9. 

Iowa. — ^Famsworth  v.  Muscatine 
Produce,  etc.,  Ice  Co.,  161  Iowa  170, 
141  NW  940-  Hlnkley  v.  Sac  Oil.  etc.. 
Line  Co.,  182  Iowa  896.  408,  107  KW 
629,  119  AmSR  664  [clt  Cyc];  Maine 
V.  Midland  Inv.  Co.,  132  Iowa  272,  10» 
NW  801:  Coles  V.  -Kennedy,  81  Iowa 
860,  46  NW  1088.  25  AmSR  503. 

Ky. — Castleman-Blakemore  Co.  v. 
Brucker,  167  Ky.  269.  180  SW  360; 
Southern  Ins.  Co.  v.  Mllligan.  164  Ky. 
216,  167  SW  87;  Reid  v.  Owensboro 
Sav.  Bank,  etc,  Cto.,  141  Ky.  444.  182 
SW  1026;  Weisslnger  Tobacco  Co.  v. 
Van  Buren,  135  Ky.  759.  128  SW  289. 
135  AmSR  602;  Deppen  v.  German- 
American  Title  Co.,  70  SW  868,  24 
KyL  1110,  72  SW  768,  24  KyL  1876. 

Md. — Negley  v.  Hagerstown  Mfg.. 
etc.,  Impr.  Co..  86  Md.  692.  89  A  606. 

Mich. — Hamilton  v.  American 
Hulled  Bean  Co.,  166  Mich.  609.  181 
NW  781;  Hamilton  v.  American 
Hulled  Bean  Co.,  148  Mich.  277.  106 
NW  731:  Sherman  v,  American  Stove' 
Co.,   85   Mich.   169,   48  NW  637. 

Minn. — Drake-  v.  Fairmont  t>rain 
Tile,  etc,  Co.,  129  Minn.  145,  161  NW 
814. 

Mo. — Flood  v;  Busoh,  166  Mo.  A. 
142,  146  SW  78. 

N.  J. — Hubbard  v.  International 
Mercantile  Agency,  68  N.  J.  lEBq.  434. 
69  A  24;  Garrison  v.  Teohnlo  Biectri- 
ctl  Works,  55  N.  J.  Eq.  708,  87  A 
741;  Vreeland  v.  New  Jersey  Stone 
Co.,  29  N.  J.  Eq.  188  [aff  29  N.  J.  Eq. 
651]. 

N.  Y.— Mack  v.  Latta,  178  N.  T. 
625,   71   NB  97,   67  LRA  426    [rev  on 


other  grounds  88  Arn.  DIv.  '  242.  82 
NTS  1301;  Bosley  V.  National  Mach. 
Co.,  123  N.  T.  550,  2B  NE  990;  Charles 


Lehman-Charley  v.  Bartlett,  135  App. 
Dlv.  676,  120  NTS  501  [aff  202  N.  Y. 
624  za«m,  95  NB  1125  mem];  Tal- 
madge  v.  Sanitary  Security  (:o.,  31 
App.  Div.  498,  62  NTS  189;  Walker  v. 
Anglo-American  Mortg.,  etc.,  Co.,  72 
Huh  834,  25  NTS  432;  C^awthra  v. 
Stewart,  59  Mlsc  88,  109  NTS  770: 
Whalen  v.  Hudson  Hotel  Co.,  170  NT 
S  865. 

Oh. — Second  Nat.  Bank  v.  Oreen- 
vlUe  Screw-Point  Steel '  Fence  Post 
COy  23  Oh.  Cir.  Ct.  274. 

Okl.— Hood  V.  Wood,  161  P  210. 

Tenn. — State  v.  Jefferson  Tump. 
Co.,  8  Humphr.  805. 

Tex. — Lone  Star  L.  Ins.  Oo.  v. 
Pierce.  (Civ.  A.)  200  SW  1104:  Mitch- 
ell V.  Hancock,  (Civ.  A.)  196  SW  694; 
Commonwealth  Bonding,  etc,  Co., 
(CJlv.  A.)  187  SW  681;  Peerless  P. 
Ins.  CJo.  V.  Reveire,  (Civ.  A.)  188  SW 
254;  General  Bonding,  etc,  Ins.  Co.  v. 
Mount,  (Civ.  A.)  188  SW  783;  L« 
Master  v.  Halley,  (Civ.  A.)  176  SW 
818;  (Xinningham  v.  Gaines,  (Civ.  A.) 
176  SW  148;  Com.  Bonding,  etc..  Ina 
Co.  V.  Cator,  (Civ.  A.)  176  SW  1674; 
Robinson  v.  Dickey.  14  Tex.  <31v.  A. 
70,  86  SW  499.  .  .       , 

Va. — ^McCIanahan  v.  Ivanhoe  Land, 
etc,  Co..  96  Va.  124,  SO  SB  460;  Carey 
V.  Coffee-Stemming  Mach.  Oo..  20  SB 
778;  Bosher  v.  Richmond,  etc.  Land 
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or  in  equity,  aoeordiog  to  the  drcumstanees,  or  by 
B  eoonterelum  or  a  cross  action,  recover  what  he 
has  pud  or  otherwise  parted  with  under  the  con- 
tract.*' Or  he  may  maintain  an  action  for  money 
had  and  received,  or  a  suit  in  equity  according  to 
the  eirenmstances,  against  the  promoters,  o£3cer8, 


or  agents  of  the  eoiiHnration  by  whose  false  and 
fraudulent  representations  he  was  induced  to  enter 
into  the  contract,  if  they  ha,ve  received  the  money 
or  the  benefit  thereof.^  He  is  also  entitled,  as  we 
have  seen,  notwithstanding  the  rescission,  to  re- 
cover  any  damages  he  has  sustained  by  reason*  of 


Co.,  89  Va.  455,  16  SB  360,  37  AmSR 
«79.  ,       ,, 

Waab. — Cunningbam  v.  Horria,  66 
Wash.  841,  105  P  839;  Krlsch  v  In- 
ter-State Fisheries  Co.,  89  Wash.  381, 
81  P  866;  Mulholland  v.  Washington 
Hatch  Co.,  86  Wash.  316,  77  P  497. 

W.  Va. — ^Morrlsey  v.  WIlHamB,  74 
W.  Va.  636,  82  SE;  509,  LiRA1915D 
7S2;  Cox  V.  National  Coal,  etc.,  Inv. 
Co.,  61  W.  Va.  291,  56  SE  494. 

Wis. — Luetxke  ■».  Roberts.  130  Wis. 
97.  109  NW  94S:  Franey  v.  Warner, 
96  Wis.  222,  71  NW  81:  Waldo  v.  Chi- 
cago, etc..  R.  Co.,  14  Wis.  675. 

Eng. — Malr  v.  Rio  Grande  Rubber 
Estates.  Ltd.,  [1913]  A.  C.  853;  Vene- 
zuela Cent.  R.  Co.  v.  Klsch,  L.  R.  2 
H.  U  99,  6  ERC  759;  In  re  London, 
etc..  Bank.  L.  R.  7  Ch.  55  [rev  L.  R. 
12  Eki.  331];  Lamb  v.  Sambas  Rubber, 
etcTCo.,  Ltd.,  [1908]  1  Ch.  845;  Hill 
V.  Lane.  L.  R.  11  Eq.  215;  Ramshlre 
V.  Bolton,  L.  R.  8  Bq.  294;  Henderson 
V.  Lacon,  L.  R.  5  Eq.  249;  Kent  v. 
Freehold  Land,  etc.,  Co.,  L.  R.  4  Bq. 
688;  Ross  V.  Estates  Inv.  Co.,  L.  R. 
3  Eq.  122;  Component  Tube  Co.,  Ltd. 
V.  Naylor,  [1900]  2  Ir.  1;  SHm  y. 
Croucher.  1  I>e  6.  P.  &  J.  518.  62 
EnrCh  401,  45  Reprint  462;  Rawlins 
V.  WlcKham.  3  De  O.  &  J.  804.  60  Eng 
Ch  237.  44  Reprint  1286;  New  Bruns- 
wick, etc..  R..  etc.,  Co.  v.  Muggerldge, 

1  Dr.  &  Sm.  363.  62  Reprint  418;  Colt 
V.  Woollaaton,  2  P.  Wma.  154,  24  Re- 
print 679;  Green  v.  Barrett,  1  Sim.  45, 

2  EhigCh  45,  67  Reprint  495;  Bur- 
rowes  V.  Look,  10  Ves.  Jr.  470.  32 
Reprint  927;  Hvans  v.  Blqknell,  6 
Ves.   Jr.  174,  31  Reprint  998. 

Can. — International  Casualty  Co. 
V.  Thomson,  48  Can.  S.  C.  187  (dlsm 
apr  7  DomLR  944,  2  WestWkly  658]; 
F%rrell  v.  Manchester,  40  Can.  S.  C. 
339.  5  EastLR  293  [allowing  app  88 
N.  B.  364]:  Petrle  v.  Guelph  Lumber 
Co..  11  Can.  S.  C.  450  [dlsm  app  11 
Ont.  A.  336  <dlsm  apr  2  Ont.  218)]. 

B.  C. — ntaherbert  v.  Dominion  Bed 
Mfg.  Co.,  21  B.  C.  226,  23  DomLR  125. 
8  WestWkly  743.  . 

Ont. — Nelles  v.  Ontario  Inv.  Assoc.. 
17  Ont.  129;  McGafflgan  v.  National 
Husker  Co.,  2  OntWN  600,  18  OntWR 
370;  McCallam  v.  Sun  Sav.,  etc.,  Co., 

1  OntWR  226. 

[a]  ]^iuu>tloii<— He  may  be  en- 
titled to  an  injunction  against  suits 
for  calls.  Reese  River  Mln.  Co.,  Ltd. 
V.  Smith,  L.  R.  4  H.  L.  64  [alT  L.  R. 

2  Eq.  2C4];  Venezuela  Cent.  R.  Co.  v. 
Kiscb.  L.  R.  2  H.  L.  99,  6  ERC  759; 
Henderson  v.  Lacon,  L.  R.  5  Eq.  249. 

(b1  Praotice  ia  saoh  caam, — 
Thorpe  v.  Hughes,  3  Myl.  &  C.  742. 
14  BngCh  742.  40  Reprint  1112  (where 
an  injunction  was  denied);  In  re 
Ruby  Cona  Mln.  Co.,  L.  R.  9  Ch.  664 
(where,  the  shares  having  been  fully 
paid  up,  it  was  ruled  that  the  merits 
ought  to  be  tried  at  law,  In  an  action 
to  recover  back  the  purchase  money, 
and  not  by  a  motion  In  chancery, 
under  the  Companies  Act  [1862]  (  36 
to  have  plaintiff's  name  excluded 
from  the  list  of  shareholders). 

[c]  BUlaotnaltUaclovs. — (1)  Ash- 
mead  V.  Colby,  26  Conn.  287.  (2)  A 
Mil  by  a  number  of  stockholders 
against  a  corporation,  alleging  fraud 
In  obtaining  subscriptions,  etc.,  is  not 
multifarious  because  each  complain- 
ant sets  forth  a  different  claim.  Carey 
and  Coffee-Stemming  Mach.  Co.,  (Va.) 
20  SB  778.  (3)  A  bill  asking  that  the 
directors  oi  a  corporation   be   com- 

Selled  to  pay  to  it  the  amounts  lost 
y  it  because  of  their  negligence, 
and  that  complainant  recover  fpom 
the  amount  so  refunded  the  money 
paid  by  him  for  the  purchase  of  cor- 
porate stock  which  ne  was  Induced 
by  the  fraud  of  the  corporation's 
agent  to  buy.  Is  not  multifarious, 
since  the  renind  by  the  directors  of 


the  corporation  Is  merely  subsidiary 
to  the  real  relief  sought — the  re- 
covery of  complainant's  money.  King 
v.  Livingston  Mfg.  Co.,  192  Ala.  269 
68   S  897. 

[d]  Usn  on  property  pnrohased. — 
In  a  suit  against  a  corporation  and 
its  directors  to  rescind  a  purchase 
or  stock  and  recover  back  the  amount 
paid  therefor  after  a  rescission  on  the 
ground  of  false  and  fraudulent  rep- 
resentations, plaintiff,  although  en- 
titled to  recover  from  the  corporation 
the  money  paid,  and  from  the  Indi- 
vidual defendants  any  damage  sus- 
tained In  consequent^  of  their  fraud, 
is  not  entitled  to  a  lien  on  real  prop- 
erty purchased  by  the  corporation 
with  the  proceeds  of  the  sale  of  stock 
to  himself  and  others.  Charles  Leh- 
man-Charley v.  Bartlett,  135  App. 
Dlv.  676,  120  NTS  601  [aff  202  N.  f. 
524  mem,  95  NE  1125  mem]. 

[el  Injnactlon  afalast  lorfaltnre 
of  saaras  paadlaf  actloa  for  rssols- 
tiou. — Lanib  v.  Sambas  Rubber,  etc, 
Co.,  Ltd..  [1908]   1  Ch.  845. 

[f]  PartieB,^The  individual  mak- 
ing the  misrepresentations  Is  not  a 
necessary  or  proper  party.  Ritz- 
woUer  V.  Lurie,  225  N.  T.  464,  122 
NB  684. 

[g]  BnlBnisiicy  of  MU  or  oom. 
platat. — A '  bill  for  rescission  must 
show  that  complainant  acted 
promptly  after  the  discovery  of  the 
fraud,  that  he  was  not  guilty  of 
laches,  and  that  he  was  guilty  of 
no  negligence  in  discovering  the 
fraud,  and  that  he  had  not  ratifled 
the  contract  or  waived  the  fraud 
after  discovery,  and  had  received  no 
benefits  thereafter,  as  a  stockholder, 
in  any  dividends  or  profits.  Stone  v. 
Walker,   (Ala.)  77  S  664. 

Blchta  and  xsmedlM  against  pro- 
moters for  fXand  see  supra  9S  809, 
327,   335   et  seq. 

az.  U.  S.— "Tyler  v.  Savage,  143  U. 
S.  79,  12  set  340,  36  L.  ed.  82;  Barcus 
v.  Gates,  89  Fed.  783,  32  CCA  337. 

Ala. — ^King  V.  Livingston  Mfg.  Co., 
198  Ala.  269.  68  S  897;  Wlseola  Co. 
V.  Moore,  IST  Ala.   163,  66  S   898. 

Cal. — Dox  V.  B.  B.  Lomax  Co.,  29 
Cat.  A.   718,   166   P  874. 

Ga. — Empire  L.  Ins.  (?o.  v.  Brown, 
145  Ga.  818,  89  SB  1085;  Georgia 
Portland  Cement,  etc.,  Co.  v.  Jackson. 
143  Ga.  84,  84  SE  461;  Stewart  v. 
Rutherford,  74  Ga.  436;  Hamilton  v. 
Grangers'  L.,  etc.,  Ins.  Co.,  67  Ga. 
146;  Grangers'  Ins.  Co.  v.  Turner,  61 
Ga.  561;  Atlanta,  etc.,  B.  (>>.  y.  Hod- 
nett,  36  Ga.  669. 

111.— Taylor  v.  Currey,  192  111.  A. 
502;  BrtgKB  v.  Reynolds,  176  111.  A. 
420;  Booth  v.  Smith,  18  IlL  A.  266 
[aff  117  111.  870,  7  NB  610]. 

Ind. — Joyce  v.  Elfert,  66  Ind.  A. 
190,  106  NE  69. 

Iowa. — Bowen  v.  .Stna  Indemn.  Co., 
161  Iowa  663,  131  NW  1086;  Hlnkley 
v.  Sac  Oil,  etc.,  Line  CU>.,  132  Iowa 
396.  107  NW  629,  119  AmSR  664; 
Coles  v.  Kennedy,  81  Iowa  360,  46 
NW  1088,   25  AmSR  603. 

Ky. — Reld  v.  Owensboro  Sav.  Bank, 
etc.,  Co..  141  Ky.  444,  132  SW  1026; 
Weisslnger  Tobacco  Co.  v.  Van  Buren, 
135  Ky.  769,  123  SW  289,  136  AmSR 
502. 

Mass. — Goodwin  v.  Dick,  220  Mass. 
656.   107  NB  925. 

Mich. — Hamilton  v.  American 
Hulled  Bean  Co.,  148  Mich.  277,  106 
NW  731;  Sherman  v.  American  Stove 
Co.,  85  Mich.  169,  48  NW  687. 

Minn. — Drake  v.  Fairmont  Drain 
Tile,  etc.,  Co.,  129  Minn.  146,  161  NW 
914. 

Mo. — Ramsey  ▼.  Thompson  Mfg. 
Co.,  116  Mo.  818,  22  SW  719. 

N.  J. — ^Hubbard  v.  International 
Mercantile  Agency,  68  N.  J.  Eq.  434, 
69  A  34;  Garrison  v.   Teohnio  Bl<y^ 


trlcal  Works,  66  N.  J.  Bq.  708,  37  A 
741;  Vreeland  v.  New  Jersey  Stone 
Co.,  29  N.  J.  Bq.  188  laa  29  N.  J.  Bq. 
6511. 

N.  T, — Mack  v.  Latta,  178  N.  Y. 
525,  71  NB  97,  67  LRA  126  [rev  on 
other  grounds  83  App.  Dlv.  242,  82 
NTS  130]:  Bosley  v.  National  Mach. 
Co.,  123  N.  y.  660,  25  NE  990;  Kel- 
sey  v.  Northern  Light  Oil  Co.,  46  N. 
Y.  505;  Charles  Lehman-Charley  v. 
Bartlett,  135  App.  Dlv.  675,  120  NYS 
601  [aff  202  N.  Y.  524  mem,  96  NB 
1125  mem);  Walker  v.  Anglo-Ameri- 
can Mortg.,  etc.,  Co.,  78  Hun  834,  26 
NYS  432;  Cawthra  v.  Stewart,  69 
Misc.  88,  109  NYS  770. 

N.  C— Queen  City  Printing,  etc^ 
Co.  V.  McAden,  131  N.  C.  178,  42  SB 
576. 

Oh. — Second  Nat  Bank  v.  Green- 
ville Screw-Point  Steel  Fence  Post 
Co.,  28  Oh.  Cir.  Ct.  274. 

Tenn. — State  v.  Jefferson  Tump. 
Co.,   3  Humphr.   806. 

Tex. — Peerless  F.  Ins.  Co.  v.  Re- 
velre,  (Civ.  A.)  188  SW  254;  Com- 
monwealth Bonding,  etc.,  Ins.  Co.  v. 
Meeks,  (Civ.  A.)  187  SW  681:  Cun- 
ningham V.  Gaines,  (Civ.  A.)  176  SW 
148;  Davis  V.  Bums,  (Civ.  A.)  178 
BW  476;  Com.  Bonding,  etc.,  Ins.  Co. 
V.  Bomar,   (Civ.  A.)  189  SW  1080. 

Utah. — (Tampbell  v.-  Zlon's  Co-op. 
Home  Bldg.,  etc.,  Co.,  46  Utah  1,  148 
P  401. 

Va. — ^White  V.  American  Nat.  L, 
Ins.  Co.,  116  Va.  806,  78  SB  682:  Jor- 
dan V.  Annex  Corp.,  109  Va.  626,  64 
SB  1060,  17  AnnC^as  267;  McCIanahan 
V.  Ivanhoe  Land,  etc.,  Co.,  99  Va.  124, 
30  SB  460;  Boscher  v.  Richmond,  etc.. 
Land  Co.,  89  Va.  456,  18  SB  860,  87 
AmSR  879. 

Wash. — ^Krisch  v.  Inter-State  Fish- 
eries Co.,  89  Wash.  881,  81  P  866; 
Mulholland  v.  Washington  Match  Co., 
36  Wash.  316,  77  P  497. 

W.  Va. — Cox  v.  National  Coal,  eta, 
Inv.  Co..  81  W.  Va.  291,  66  SB  494. 

Wis. — Franey  v.  Warner,  96  Wis. 
222,  71  NW  81;  McClellan  v.  Scott,  24 
Wis    81.  **■«■.'»■»  «■■ 

Bng. — Henderson  v.  Lacon,  L.  R.  6 
Eq.  249:  Kent  v.  Freehold  Land,  etc., 
Co.,  L.  R.  4  Eq.  688;  Ross  v.  Estates 
Inv.  Co.,  L.  R.  8  Eq.  122;  Components 
Tube  Co.,  Ltd.  v.  Naylor,  [1900]  2  Ir. 
1;  Hilo  Mfg.  Co.,  Ltd.  v.  William- 
son,  28   T.   L.  R.   164. 

Can. — Farrell  v.  Manchester,  40 
Can.  S.  C.  389,. 6  EastLR  293  [allow- 
ing app  38  N.  B.  3641;  Petrle  v. 
Guelph  Lumber  Co.,  11  C&n.  8.  C  460 
[dlsm  app  11  Ont.  A.  886.  <dlsm  app 
2  Ont  218)1. 

B.  C. — Fitzherbert  v.  Dominion  Bed 
Mfg.  Co..  21  B.  C.  226,  23  DomLR' 
125,  8  WestWkly  743. 

Ont — Stokes  v.  Continental  L.  Ins. 
Co.,  1  OntWR  640;  McCallam  v.  Sun 
Sav.,  etc.,  Co.,  1  OntWR  226. 

Sask. — Pioneer  Tractor  Co.,  Ltd.  v. 
Peebles,  15  DomLR  276,  26  West 
LR  503  [app  dlsm  18  DomLR  477 
(dlsm  app  8  WestWkly  632)]. 

See  generally  Contracts  i(  307,  662. 

[  a]  Oaaoellatlon  of  dssd.  One  who 
has  conveyed  land  to  a  corporation  in 
payment  for  stock  may,  on  rescind- 
ing the  contract  for  fraud,  sue  in 
equity  to  cancel  the  deed.  Atlanta, 
etc.,  R.  Oo.  v.  Hodnett,  86  Oa.  669. 

OawcaUatioa    of   bomb   see    supra 

88.  Masa — Bradley  ▼.  Poole,  98 
Mass.  169,  93  AmD  144. 

Mich. — Hamilton  v.  American 
Hulled  Bean  Co.,  166  Mich.  609,  121 
NW  731. 

Mo.— Tinker  v.  Kier,  19»  Mo.  183, 
94  SW  601;  Brolaskl  v-  Carr,  127  Mo. 
A.  279,  106  SW  284. 

N.  Y. — Hecluoher  v.  Bdenbom,  203 
N.  Y.  210,  96  NB  441  frev  Judgt  187 
App.  Dlv.  899  mem,,  122^,NXCJ  ' 
mem].       Digitized  by  VJ 
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the  fraud."  And,  to  avoid  a  multiplicity  of  ^its 
and  obtain  complete  relief,  where  he  brings  a  suit 
in  equity  ag^inat  the  corporation  to  rescind  the 
subscription  or  to  purchase  and  reeoyer  back  what 
he  has  paid,  he  may,  instead  of  waiting  and  bring- 
ing an  action  at  law  for  damages  against  the  offi- 
cers or  agents  who  made  the  fraudulent  representa- 
tions, make  them  parties  to  the  suit,  even  though 
they  have  received  no  benefit  from  the  fraud,  and 
recover  judgment  against  all  the  defendants  for  the 
amount  paid  by  him,^  directing  collection  so  far  as 
possible  out  of  the  corporation,  the  balance,  if  any, 
to  be  collected  from  the  individual  defendants.** 

[$  867]  (c)  Limitations  and  ConditionB  of  Bight 
to  Kesclnd — aa.  In  OeneraL     Since  a  subscription 

Tex. — Commonwealth  Bonding,  etc., 
Ins.  Co.  V.  MeekB,  (Civ.  A.)  187  SW 
681;  Cunningham  v.  Gaines,  (Civ.  A.) 
176   SW   148. 

Bng. — Jarrett  v.  Kennedy,  6  C.  B. 
S19.  60  ECL.  319,  186  Reprint  1274. 

Ont. — Stokes  v.  Continental  !>.  Ins. 
Co.,   1  OntWR  640. 

See  also  Franey  v.  Warner,  9<  Wis. 
822,  71  NW  81. 

54.  See  supra  {  864. 

55.  U.  S.— Tyler  v.  Savage,  148  U. 
S.   79,   12  set  340,   36   L.   ed.   82. 

N.  J. — ^Vreeland  v.  New  Jersey 
Stone  Co..  29  N.  J.  Eq.  188  [aff  29 
N.  J.  Eq.   6511. 

N.  Y. — Mack  V,  Latta,  178  N.  Y. 
626,  71  NE  97,  67  LRA  126  [rev  83 
App.  Dlv.  242,  82  NYS  130;  and  llmlt- 
Inar  Bosely  v.  National  Mach.  Co.,  123 
N.  Y.  560,  25  NB  9901;  Charles  Leh- 
man-Charley T.  Bartlett,  135  App. 
Dlv.  874,  120  NYS  601  [aff  202  N.  Y. 
624  mem,  96  NE  1125  mem]. 

Va. — Bosher  v.  Richmond,  etc., 
Land  Co.,  89  Va.  466,  16  SE  360,  37 
AmSR  879. 

W.  Va. — Oox  V.  National  Coal,  etc., 
Inv.  Co.,  61  W.  Va.  291,  66  SB  494. 

Eng. — Henderson  v.  Lacon,  L..  R. 
6  Eq.  249:  Kent  v.  Freehold  Land, 
etc.,    Co.,    L.    R.    4    Hq.    688;    Ross    v. 


for  or  purchase  of  stook  induced  by  fraud  is  not 
void,  but  merely  voidable  at  the  cation  of  the  sub- 
scriber or  purchaser,"  it  may  be  ratified  or  afiftrmed 
expressly  or  impliedly  by  him  on  discovery  of  the 
fraud,  in  which  case  he  loses  his  right  to  rescind." 
And  there  is  such  a  ratificatioif  or  afiSrmance,  so 
as  to  bar  a  rescission,  if,  with  full  knowledge  of 
the  fraud  or  of  facts  from  which  such  knowledge 
must  be  implied,  but  not  otherwise,*"  the  subscriber 
or  purchaser  either  expressly  treats  the  contract 
as  binding  upon  him  notwithstanding  the  fraud,  or 
acts  as  an  ipcorporator,  stockholder,  or  officer  of 
the  corporation,  pays  assessments,  receives  divi- 
dends, transfers  his  stock,  or  does  any  other  act 
which   is   clearly   inconsistent   witb   a  rescission.*' 


Estates  Inv.  Co^  L.  R.  3  Eg.  122. 

26  Mack  v.  Latta,  178  N.  Y.  625. 
71  NE  97,  67  LRA  126  [rev  83  App. 
Dlv.    242.   82  NYS   1301. 

37.  See  supra  i  868;  and  cases 
infra  this  section. 

as.  U.  S. — In  re  National  Pressed 
Brick  Co.,  212  Fed.  878.  129  CCA  898; 
Seminole  Securities  Co.  v.  Southern 
L.  Ins.  Co.,  182  Fed.  86;  Upton  v. 
Bnglehart.  28  F.  Cas.  No.  16,800,  3 
1)111.    496.  ^      „ 

Cal. — Marten  v.  Paul  O.  Bums 
Wine  Co.,  99  Cal.  355,  33  P  1107. 

Fla. — Florida  Cigar,  etc.,  Co.  v. 
Baker,  etc^  Co.,  S2  Fla.  487,  67  S  174; 
Southern  L.  Ins.,  etc.,  Co.  v.  Lanier, 
5  Fla.  110,  68  AraD  448. 

Ga. — Macon  City  Bank  v.  Bartlett, 
71  Ga.  797;  Coca-Cola  Bottling  Co.  v. 
Anderson,  73  Ga.  A.  772,  80  SB  32. 

Iowa. — Bowen  v.  JBtna,  Indemn. 
Co.,  161  Iowa  663,  131  NW  1086. 

Ky. — Chicago  Bldg.,  etc.,  Co.  v. 
Beaven,.149  Ky.  267.  148  SW  37. 

Me. — Chalfln  v.  Cummings,  37  Me. 
76. 

Mass. — Electric  Welding  Co.  v. 
Prince,  195  Mass.  242.  81  NB  306. 

Miss. — Perkins  v.  Merchants',  etc.. 
Bank,  103  Miss.  179,  181,  60  S  131, 
AnnCasl9]6B  7«8   [quot  Cycl- 

N.  Y. — Buker  v.  Leighton  Lea  As- 
soc,   68    App.    Dlv.    607,    71    NYS   610. 

N.  C. — Chamberlain  v.  Trogden,  148 
N.  C.  139,  61  SE  628,  16  AnnCas  177. 

Pa. — Howard  v.  Turner,  155  Pa. 
349,  26  A  763,  35  AmSR  883;  Acety- 
lene Light,  etc.,  Co.  V.  Smith,  10  Pa. 
Super.  61,  44  WklyNC  86;  Donaldson 
V.    Rollman,    28    Pa.    Dlst.    802. 

Tenn. — Lear  v.  S.  K.  Paige  Lum- 
ber, etc.,  Co.,  (Ch.  A.)  42  SW  808. 

Tex. — Cattlemen's  Trust  Co.  v. 
Pruett,  (Civ.  A)  184  SW  716;  Com. 
Ttonding,  etc.,  Ins.  Co.  v.  Cator,  (Civ. 
A.)    175    SW   1074. 

Va. — Wilson  V.  Hundley,  96  Va.  96, 
30  SE  492,  70  AmSR  837;  Weisiger  v. 


Richmond  Ice  Mach.  Co.,  90  Va.  796, 
20  SE  361. 

Wis. — Columbus  Inst.  v.  Conohan, 
164  Wis.  219,  159  NW  720:  Franey  v. 
Wauwatosa  Park  Co.,  99  Wis.  40,  74 
NW  648. 

Eng. — Tennent  v.  Glasgow  Bank,  4 
App.  Cas.  615;  Cakes  v.  Turquand.  L. 
R.  2  H.  L.  325,  6  ERC  879;  In  re  Hop, 
etc.,  Bxch.,  etc.,  Co.,  L.  R.  1  Eq.  483. 

Can. — Petrle  v.  Guelph  Lumber  C!o., 
11  Can.  S.  C.  460. 

Ont. — Re  ,  National  Husker  Co.,  6 
OntWN  375,  25  OntWR  348.  14  Dom 
LR  696  [dism  app  10  DomLR  643,  4 
OntWN   1077.    24   OntWR    8861. 

And  see  other  cases  infra  this  sec- 
tion. See  generally  Contracts  |(  808, 
876. 

as.  Colo. — ^Zang  v.  Adams,  23  Colo.. 
408,  48  P  509.  58  AmSR  249. 

Fla. — Florida  Clnr,  etc.,  Co.  v. 
Baker,  etc..  Co.,  62  Fla.  487,  57  S  174. 

Iowa. — Bowen  v.  .Sitna  Indemn.  C!o., 
161  Iowa  663,  131  NW  1088. 

Ky. — Deppen  v.  German-American 
Title  Co.,  70  SW  868,  24  KyL  IWO, 
72  SW  768,  24  KyL  1876.       , 

S.  D. — Dakota  Nat.  Bank  v.  Tay- 
lor. 6  S.  D.   99.   58   NW  297. 

Tex. — Cattlemen's  Trust  Co.  v. 
Pruett,  (Civ.  A.)  184  SW  716:  Strong 
v.  Southwestern  Bridge,  etc.,  Co., 
(Civ.  A.)   38  SW  646. 

Va. — White  V.  American  Nat.  L. 
Ins.  Co.,  116  Va.  305,  78  SB  682  (giv- 
ing proxy  without  knowledge  of 
fraud);  Virginia  Land  Co.  v.  Haupt, 
90  Va.  633,  19  SE  168,  44  AmSR  939. 

Wash. — KrlBch  v.  Inter-State  Fish- 
eries Co.,   39  Wash.   381,   81  P  855. 

W.  Va. — West  End  Real  Est.  Co.  v. 
Nash,  51  W.  Va.  341,  41  SB  182. 

Eng. — ^In  re  London,  etc.,  F.  Ins. 
Co.,  24  Ch.  D.  149;  Re  Mt.  Morgan 
Gold  Mine,  Ltd.,  56  L.  T.  Rep.  N.  S. 
622. 

[a]  Wliat  conatltntea  knowledge. 
— (1)  Where  one  was  induced  to  sub- 
scribe for  stock  in  a  corporation  on 
the  fraudulent  representation  that  a 
certain  syndicate  had  subscribed  for 
a  large  amount  of  the  stock,  and, 
when  Informed  that  the  greater  part 
of  such  subscription  was  merely 
optional,  he  affirmed  the  contract,  the 
fact  that  the  subscription  was  merely 
optional  was  the  substance  of  the 
fraud,  and,  having  elected  to  affirm 
the  agreement  with  knowledge  of 
this  fact,  he  was  not  thereafter  en- 
titled to  dlsafflrm  it  on  learning  the 
terms  of  the  option,  since  these  were 
mere  incidents  of  the  same  fraud. 
Wilson  V.  Hundley,  96  Va,  96,  30  SE 
492,  70  AmSR  837.  (2)  But  one  In- 
duced by  fraud  to  suMcribe  for  stock 
is  not  affected  with  knowledge  of  the 
fraud  by  the  disclosure  of  the  facts 
in  regard  thereto  at  a  stockholders' 
meeting  for  which  the  perpetrator  of 
the  fraud  holds  proxies  from  him, 
and  at  which  he  is  not  present.  Vir- 
ginia Land  Co.  v.  Haupt,  90  Va.  533, 
19  SB  168,  44  AmSR  939.  (3)  One 
who  more  than  a  year  after 
his  subscription  makes  payments 
thereon  cannot  attack  the  subscrip- 
tion contract  on  the  ground  of  mis- 
representation as  to  who  might  be- 
come ofllcers  of  corporation,   for  as 


he  baa  had  ample  opportunity  to  as- 
certain the  provisions  of  the  articles 
of  Incorporation  he  must  be  presumed 
to  have  ratlfled  contract.  Columl«us 
Inst.  v.  C^onohan,  164  Wis.  219,  169 
NW  720. 

[b]  Biudsn  of  proof, — The  burden 
of  proving  knowledge  of  the  fraud 
is  ordinarily  on  the  corporation. 
Bowen  V.  Aatna.  Indemn.  Co.,  161 
Iowa  663,  131  NW  1086.  See  also 
Infra  this  section  note  31  [b];  and 
I   868  text  and  notes  87,  S8. 

30.  U.  S. — In  re  National  Pressed 
Brick  Co.,  212  Fed.  878,  129  CCA  398; 
Seminole  Securities  Co.  v.  Southern 
L.  Ins.  Co.,  182  Fed.  85:  National 
Park  Bank  v.  Nichols,  17  P.  Caa.  No, 
10,047,  2  Biss.  146. 

Cal. — Marten  v.  Paul  O.  Bums 
Wine  Co.,  99  Cal.  866,  33  P  1107. 

<3onn. — Barrows  v.  Natchaug-  Silk 
Co.,  72  Conn.  668,  45  A  961. 

Ga. — Macon  City  Bank  v.  Bartlett. 
71  Ga,  797;  Coca-Cola  Bottling  Co.  v. 
Anderson,  13  Ga.  A.  312,  80  SB  32. 

Iowa.'— Bowen  v.  .^na  Indemn.  Co., 
161  Iowa  663,  ISl  NW  1086, 

Ky. — ChicAgp  Bldg.,  etc.,  Co.  v. 
Beaven,  149  Ky.  267,  148  SW  37. 

Me. — Chaffln  v.  Cummings.  87  He. 
76. 

_Md.— Fear  v.  Bartlett.  81  Md.  486, 
32   A   322,   83   LRA  721. 

Miss. — ^Wlngo  V.  Pontotoc  BHmt 
Nat.  Bank,  60  S  133;  Perkins  v.  Mer- 
chants', etc..  Bank,  103  Miss.  179, 
181,  60  S  131,  AnnCasl916B  788  [quot 
Cyc). 

Nebr. — A'fnerican  Bldg.,  etc.  As- 
soc. V.  Rainbolt,  48  Nebr.  434,  67  NW 
493;  Foley  v.  Holtry,  41  Nebr.  563. 
69   NW  781. 

N.  J. — Krueger  v.  Armitage,  68  N. 
J.  Bq.  367,  44  A  167. 

N.  Y. — ^IBuker  v.  Leighton  Lea  As- 
soc., 63  App.  Dlv.  607,  71  NYS  810. 

N.  C. — Cfhamberlaln  v.  Trogden,  148 
N.  C.  139,  61  SB  628,  16  AnnC^s  177. 

Pa. — Acetylene  Light,  etc.,  Co.  v. 
Smith,  ID  Pa.  Super.  61,  44  WklyNC 
86;  Donaldson  v.  Rollman,  23  Pa. 
Dlst.  802. 

S.  D. — Independent  Harvester  Co. 
V.  Lee,  16»  NVV  28. 

Tenn. — Lear  v.  8.  K.  Paige  Lum- 
ber, etc.,  Co.,  (Ch.  A.)  42  SW  808. 

Tex.— -Clattlemen'a  Trust  Co.  v. 
Pruett,  (Civ.  A.)  184  SW  716;  Com. 
Bonding,  etc.,  Ins.  Co,  v.  Cator,  (Civ. 
A.)  175  SW  1074;  Southwestern 
Surety  Ins.  Co.  v.  Ferguson,  (Civ.  A.) 
181   SW  662. 

Va. — ^Weisiger  v.  Richmond  Ice 
Mach.  Co.,  90  Va.  795,  20  SE  861. 

Wash. — Johns  v.  Clother,  78  Wash. 
602,  139  F  766:  Eldridge  v.  Young 
America,  etc,  Min.  Co.,  27  Wash. 
297,  67  P  703. 

Wis. — Ctolumbus  Inst.  v.  Ck>nohan, 
164  Wis.  219,  159  NW  ^20;  Franey 
V.  Wauwatosa  Park  Co.,  99  Wis.  40, 
74   NW  648. 

Eng. — Scholey  v.  Venezuela  Cent. 
R,  Co.,  L.  R.  9  E!q.  266  note;  In  re 
Hop,  etc.,  Bxch.,  etc.,  Co.,  L.-  R.  1 
Eq.  483;  Matter  of  Hull,  etc.,  L.  As- 
sur.  Co.,  2  De  G.  &  J.  276,  69  BngCh 
219,  44  Reprint  994;  In  re  Dunlop- 
Truffault  Cycle,  etc,  Mfg.  Co.,  <6 
L.  J.  Ch.  25. 


For  lat«r  €•■«■,  a«T«lopaMBt«  and  ehaacMi  In  the  law  aee  cumtilatlve  Annotations,  same  title,  page  and  note  number. 


§867] 


CORPORATIONS 


[140.  J.]    595 


But  his  oondn^t,  to  amount  to  a  ratification  or 
affirmanee  of  the  eootract,  must  have  been  ineon- 
sistent  with  an  intention  to  rescind."  While  it  is 
in  general  true  that  where  a  oorporate  charter  has 
been  obtained  by  means  of  fictitious  subscriptions 


for  a  part  of  the  stock,  and  frand  has  been  eom-i 
mitted  on  a  real  subscriber  by  which  he  has  sus- 
tained or  might  sustain  damage,  no  action  can  be 
maintained  against  him  by  the  corporation  for  the 
amount  of  his  subscription;  yet  it  is  different  where 


Can. — Petrie  v.  Ouelph  Lumber  Co., 
11  Can.  S.  C.  450. 

Ont. — Re  National  Huaker  Co.,  E 
OntWN  »76,  25  OntWR  348,  14  Dom 
LR  696  [dism  app  10  DomliR  643,  4 
OntWN    1077,    24    OiitWR   385]. 

See  KenersIIy  Contracts  {SOS. 

[a]  ninatiAtlcnM^— This  has  been 
held  to  be  the  effect  of  the  followlner 
acts  with  knowledge  of  the  fraud: 
(1)  Placing  the  shares  In  the  hands 
of  a  broker  and  Instructing  him  to 
Mil  them.  In  re  Hop,  etc.,  Bzch., 
etc..  Co.,  L,.  R.  1  Bq.  488,  35  Beay.  273, 
55  Rerrint  900,  per  Lord  Romilly,  M, 
R.  (2)  Transferrins  the  stock  to  a 
third  person.  Com.  Bonding,  etc., 
Ina  Co.  V.  Cator,  ,(Tex.  Civ.  A.)  175 
SW  1074.  (8)  Knowingly  suffering 
his  name  to  appear  on  the  books  of 
the  company  as  a  stockholder  where 
the  rights  of  (creditors  would  be  pre- 
judiced in  case  of  withdrawal  (In  re 
Reciprocity  Bank.  22  N.  Y.  9;  McHose 
v.  Wheeler,  46  Pa.  32;  Philadelphia, 
etc.,  R.  Co.  V.  Cowell,  28  Pa.  329,  70 
AmD  128);  (4)  but  not'where  one  is 
BO  held  out  without  his  knowledge 
(Fox  V.  Clifton,  6  Blng.  776,  19  ECL 
347,  ISO  Rerrint  1479).  (5)  Partici- 
pating In  the  meetings  of  the  com- 
pany (Marten  v.  Paul  O.  Burns  Wine 
Ob.,  99  (3al.  »56,  33  P  1107:  Barrows 
V.  Natchaug  Silk  Co.,   12  Conn.   668, 

45  A  951;  Chaffltt  T.  Cummlhgs,  37 
Me.  76:  Dayton,  etc,  R.  Co,  v.  Hatch, 
1  Dlsn.  84.  12  Oh.  Deo.  (Reprint)  501; 
Harrison  v.  Heathorn,   6  M.  &  G.  81, 

46  ECL  81.  134  Reprint  817).  (6)  al- 
though not  where  he  merely  ap- 
peared for  the  purpose  of  demanding 
a  rescission  of  his  contract  (Wont- 
ner  v.  Shalrp,  4  C.  B.  404,  56  ECL  404, 
136  Reprint  683).  (7)  Voting  his 
shares  by  proxy.  McCully  v.  Pitts- 
burgh, etc.,  R.  Co.,  32  Pa;  25;  Green- 
Tllle,  etc.,  R.  Co.  v.  Coleman,  39  S. 
C.  L.  118.  (8)  Participating  In  meet- 
ings and  voting  by  proxy.  Perkins  v. 
Merchants',  etc..  Bank,  103  Miss.  179, 
60  S  131,  AnnCasl916B  788.  (9)  At- 
tending stockholders'  meetings  and 
voting  an  assessment.  Marten  v. 
Paul  O.  Burns  Wine  Co.,  99  Cal.  355, 
33  P  1107.  (10)  Paying  calls  or  as- 
sessments. Marten  v.  Paul  O.  Burns 
Wine  Co..  99  Cal.  365,  33  P  1107; 
Prost  V.  Walker,  60  Me.  468;  Hall  v. 
U.  S.  Insurance  Co.,  6  Gill  (Md.)  484: 
Mississippi,  etc.,  R.  Co.  v.  Harris,  36 
Miss.  17;  Gratr  v.  Pittsburgh,  etc.,  R. 
Co.,  31  Pa.  489;  Acetylene  Light,  etc., 
Co.  ▼.  Smith,  10  Pa.  Super.  «1,  44 
WklyNC  86;  Columbus  Inst.  v.  Cono- 
han.  164  W^ls.  219,  159  NW  720;  Crom- 
ford,  etc.,  B.  Co.  V.  Lacey.  3  Y.  &  J. 
80.  148  Reprint  1101.  (11)  Paying  a 
call  and  receiving  a  dividend. 
Scboley  v.  Yenesuelit  Cent.  R.  Co.,  L. 
R.  9  Eiq.  266  note.  (12)  Renewing  a 
note  given  for  the  price  of  the  stock 
or  In  payment  of  the  subscription. 
Cattlemen's  Trust  Co.  v.  Pruett. 
(Tex.  Civ.  A.)  184  SW  716.  (13)  Con- 
tracting to  pay  the  balance  due  on 
the  stock  In  lenl  services.  Bowen  v. 
.fitna  Indemn.  ob.,  151  Iowa  663,  131 
NW  1086.  (14)  Promising  to  pay 
the  Installments  due  on  his  shares 
(Mississippi,  etc.,  R.  Co.  V.  Harris,  36 
Miss.  17);  (15)  and  receiving  divi- 
dends, particularly  where  the  ques- 
tion arises  as  between  the  stock- 
holder and  creditors  (Barrows  v. 
Natohaug  Silk  Co.,  72  (3onn.  668,  46 
A  961;  Philadelphia,  etc.,  R.  Co.  v. 
Cowell,     28    Pa,     829,    70    AmD    128; 

'  Htare's  Case,  30  Beav.  226,  54  R»- 
Print  874;  Matter  of  North  of  Eng- 
land Joint  Stock  Banking  Co.,  3  De 
g.  ft  Sm.  2S8,  64  Reprint  469).  (16) 
Demanding  and  suing  for  dividends, 
ntlladelphla,  etc.,  R.  Co.  v.  Cowell, 
28  Pa.  329,  70  AmD  128.  (17)  Elect- 
ihg  to  retain  his  membership  and 
seeking  to  obtain  an  adjustment  of 
nu  rights  as  a  member.  Buker  v. 
I^tghton   Lea   Assoc,    68    Apr.   Dlv. 


607,'  71  NTS  810,  (18)  Instituting 
Insolvent  proceedings  based  on  bis 
rights  as  a  stockholder.  Krueger  v. 
Armltage,  58  N.  J.  Eq.  367,  44  A  167. 

(19)  Securing  supplies  from  a  com- 
mon source  at  a  discount  where  the 
right  to  do  BO  belongs  only  to  stock- 
holders. Florida  Cigar,  etc.  Co.  v. 
Baker,  etc.,  Co.,  62  Fla.  487,  57  S  174. 

(20)  Serving  as  a  director  and  par- 
tlolratlng  generally  in  the  business 
of  the  company.  Hager  v.  Clevela,nd, 
36  Md.  476;  Dassler  v.  Rows,  91  N^br. 
637,  186  NW  846;  American  Bldg., 
letc,  Assoc,  v.  Ralnbolt,  48  Nebr.  434, 

67  NW  493  (holding  that  a  stock- 
holder who  has  for  three  years  acted 
as  a  director  of  a  corporation,  taking 
an  active  part  in  Its  manE^ement, 
with  notice  of  its  business  methods 
and  financial  condition,  cannot  there- 
after. In  an  action  against  such  cor- 
poration, recover  the  money  orig- 
inally paid  for  his  stock  on  the 
ground  that  his  subscription  therefOr 
was  procured  by  means  of  the  fraud- 
ulent representation  of  defendant's 
agents) ;  Ruggles  v.  Brock,  6  Hun 
(N.  Y.)  164;  Hays  v.  Pittsburgh,  etc., 
R.  Co.,  88  Pa,  81.  (21)  Remaining  a 
director  for  about  two  months,  de- 
manding his  salary  as  superintend- 
ent, and  suing  the  president  person- 
ally for  damages.  Lear  v.  S.  K. 
Paige  Lumber,  etc.,  Co.,  (Tenn.  Ch. 
A.)   42  SW  808. 

[b]  Conditional  offer  to  r»«alnd. 
An  offer  of  a  purchaser  of  stock  to 
rescind  on  the  ground  of  fraud,  even 
if  otherwise  effectual.  Is  vitiated  by 
his  demand  for  the  return  to  him  of 
the  amount  of  an  assessment  on  the 
stock  voluntarily  paid  by  him  after 
the  alleged  discovery  of  the  fraud. 
Marten  v.  Paul  O.  Burns  Wine  Co., 
99  Cal.  366,  33  P  1107. 

SI.  Colo. — Zang  v.  Adams,  23  Colo. 
408,  48  P  509.  68  AmSR  249. 

Iowa. — Maine  v.  Midland  Inv.  Co., 
132  Iowa  272.  109  NW  801. 

Md.— Fear  v.  Bartlett.  81  ltd.  486, 
32  A  322,   33  LRA  721. 

Wash. — Mulholland  v.  Washington 
Match  Co..  36  Wash.  315,  77  P  497. 

W.  Va. — Cox  v.  National  Coal,  etc., 
Inv.  Co..  61  W.  Va.  291.  66  SE  494; 
West  End  Real  Est.  Co.  v.  Nash,  51 
W.  Va.  341,  41  SE  182. 

Eng.— Wontner  v.  Shalrp,  4  C.  .B. 
404,  56  ECL  404,  136  Reprint  563.  ^ 

Ont. — Nelles  v.  Ontario  Inv.  As- 
soc, 17  Ont.  129. 

See  generally  Contracts  tS  686-691. 

[a]  Xllnatratlona. — (1)  Thus  where 
defendant  was  Induced  by  the  fraud 
rff  a  corroration  to  subscribe  to  Its 
capital  stock  and  two  months  later. 
Immediately  on  discovery  of  the 
fraud,  repudiated  his  subscription, 
and  a  year  later  stated  that  he  was 
willing  to  give  a  certain  amount  to 
save  what  he  had  already  paid,  but 
asserted  "that  he  would  never  pay 
another  dollar  on  account  of  his  sub- 
scription." It  was  held  that  such  pay- 
ment did  not  constitute  an  affirmance 
of  his  subscription.  Fear  v.  Bartlett, 
81    Md.    435,    32    A    322.    33    LRA    721. 

(2)  Attending  meeting  merely  for 
the  purpose  of  demanding  a  rescis- 
sion of  the  contract  Is  not  ratification 
or  waiver.  Wontner  v.  Shalrp,  4  C. 
B.  404.   56  ECL  404,  136  Repririt  663. 

(3)  Executing  a  jroxy  by  a  sub- 
scriber to  stock  of  a  corporation  to 
be  organized  In  Texas  was  held  not 
to  estop  him.  from  rescinding  his  sub- 
scription, where  the  corporation  was 
organized  In  another  state.  Com- 
monwealth Bonding,  etc.,  Ins.  Co.  v. 
Meeks,     (Tex.    Civ.    A.)    187    SW    68. 

(4)  A  subscriber  to  a  land  corpora- 
tiota  was  not  estopped  to  rescind  his 
subscription  on  the  ground  of  fraud 
of  the  company  In  obtaining  It  merely 
because  he,  with  other  subsoribers, 
formed  a  syndicate  to  buy  the  com- 
pany's land.     Zang  v.  Adams,  23  Colo. 


408,  48  P  509,  58  AmSR  249.  (6) 
Where  plaintiff  was  induced  to  ^\ir- 
chase  corporate  stock  by  false  repre- 
sentations of  the  corporation's  secre- 
tary, to  the  effect  that  the  corpora- 
tion was  duly  and  legally  organized, 
the  mere  fact  that  there  was  a  meet- 
ing of  stockholders  subsequently 
held  at  which  nothing  was  done  ex- 
cept to  talk  over  the  situation  of  the 
company's  affairs,  and  that  rlalntiff 
was  an  -nffloer  of  the  company,  did 
not  estop  plaintiff  from  suing  for  a 
rescission  because  of  the  false  repre- 
sentations. Maine  v.  Midland  Inv. 
Co.,  132  Iowa  272,  109  NW  801.  (6) 
The  fact  that  soon  after  the  pur- 
chase of  stock  In  a  bank  the  pur- 
chaser became, ,  and  for  a  number  of 
months  was,  the  cashier  of  the  bank, 
does  nat  alone,  and  as  matter  of  law. 
make  him  chargeable  with  a  knowl- 
edge of  the  condition  of  the  bank, 
and  so  of  the  falsity  of  the  represen- 
tations under  which  he  bought,  aa 
against  evidence  that  he  was,  for  a 
considerable  portion  of  the  time,  ab- 
sent from  the  bank  and  the  city 
where  It  was  located,  and  that,  dur- 
ing all  his  connection  with  the  bank, 
he,  b]^  direction  of  the  president  and 
the  person  of  whom  he  l>ought  the 
stock,  was  engaged  In  routine  work, 
and  had  practically  nothing  to  do 
with  the  bills  receivable  of  the  bank. 
Dakota  Nat.  Bank  v.  Taylor,  6  S.  D. 
99,  68  NW  297.  (7)  One  who,  having 
contracted  to  subscribe  for  stock  in 
a  contemplated  corporatloiK  makes  a 
payment  on  his  subscrlpflon,  with 
knowledge  merely  that  Its  charter 
has  been  secured,  is  not  chargeable 
with  notice  of  Its  contents,  and  there- 
fore cannot  be  held  to  have  waived, 
by  such  payment,  the  defense  that 
his  signature  to  the  contract  was  ob- 
tained by  the  fraudulent  representa- 
tions of  the  promoters  that  the  pur- 
poses of  the  corporation  should  be 
confined  In  the  charter  to  a  certain 
business.  Strong  v.  Southwestern 
Bridge,  etc.,  Co.,  (Tex.  Civ.  A.)  38 
SW  646.  (8)  A  purchaser  of  stock 
In  a  corporation  Is  not  estopped  to 
obtain  a  rescission  of  his  contract  of 
purchase  for  false  representations  by 
having  accepted  other  stock  In  the 
corroration  from  Individuals  as  col- 
lateral security  for  the  performance 
of  certain  obligations  by  them,  and 
afterward  having  such  collateral  ab- 
solutely transferred  to  him,  or  dis- 
posing of  It  for  stock  in  other  cor- 
por&tlons.  Mulholland  v.  Washing- 
ton Match  Co.,  35  Wash.  315,  77  P 
497;  (9)  Where,  In  an  action  for 
dalls.  It  appeared  that  defendant  sub- 
scribed for  corporate  stock  on  a  pro- 
moter's false  representation  that 
there  was  no  promoters'  fund,  and 
that  the  entire  capital  was  to  be  used 
for  the  business  of  the  company,  and 
In  an  action  for  his  subscription  de- 
fendant denied  liability  because  of 
such  false  representations,  and  It 
appeared  that  after  their  falsity  was 
known  to  him  the  corporation  ar- 
ranged to  eliminate  such  promoter's 
interest,  defendant  was  not  precluded 
from  such  defense  by  his  failure 
promptly  to  repudiate  his  contract 
on  learning  of  the  falsity  of  such 
representations.  West-End  Real  Es- 
tate Co.  V.  Claiborne,, 97  Va.  734,  84 
SE  900. 

[b]  Bntflan  of  proof, — The  bur- 
den of  proving  facts  constituting  a 
waiver  of  the  right  to  rescind  Is 
ordinarily  on  the  cofjraration.  Bowen 
V.  Mitia.  Indermn.  Co.,  161  Iowa  668, 
131  NW  1086;  Com.  Bonding,  etc,  Ins. 
Co.  V.  Cator,  (Tex.  Civ.  A.)  176  SW 
1074;  White  v.  American  Nat.  L.  Ina. 
Co.,  115  Va  305,  78-SB  68S.  See  also 
supra  this  section  note  29  [bl;  and 
infra  I   868. 

[c]  BatUoatlon  or  walvar  a  «««•- 
tloa  of  faot  for  ]nryv— Southern  To- 
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Bach  Bnbseriber  has  aeeepted  the  ehaxter  and  by 
his  own  acts  assisted  in  patting  it  into  operation. 
In  ench  a  case  he  cannot  avail  himself,  when  sued 
by  the  corporation  in  respect -of  his  subscription, 
of  the  defense  that  a  part  of  such  stock  °  was 
fictitious.*' 

Party  to  fraod.  A  discharge  from  a  stock  sub- 
scription o'n  the  ground  of  fraud  cannot  be  obtained 
by  one  who  was  himself  a  party  to  the  fraud.** 
But  in  the  absence  of  a  statute  inflicting  a  x>enalty 
for  issuing  or  receiving  stock  in  a  corporation  for 
which  less  than  its  par  value  has  been  paid,  such 
action  is  not  fraudulent  and  does  not  involve  moral 


turpitude,  so'  as  to  deprive  the  stockholder  of  a 
stimding  in"  a  court  of  equity  to  ask  a  rescission 
of  the  contract  of  subscription,  and  a  dissolnticHi 
of  the  corporation,  on  the  ground  that  it  was  fraud- 
ulently conceived  by  its  promoters  for  the  pniposa 
of  deceiving  and  defrauding  stockholders.** 

[$  8681  bb.  Laches.  The  subscriber  or  purchaser 
also  impliedly  ratifies  or  affirms  the  contraet  and 
waives  the  fraud  as  ground  f or  ^rescission,  whether 
at  law  or  in  equity,  if  he  does  not  rescind  within 
a  reasonable  time  after  discoveiy  of  the  fraad 
or  of  falets  from  which  knowledge  of  the  fraud  is 
implied.**     Ordinarily  knowledge  of  the  fraud  or 


bacco  Co.  y.  Armstroncr.  11  Ga.  A.  601, 
7S  BE  828:  Perkins  v.  Merchants', 
etc..  Bank,  101  Hlas.  179,  60  3  131, 
AnnCasl915B  788;  I>akota  Nat.  Bank 
V.  Taylor,  B  S.  D.  99,  68  NW  297.  See 
alao  infra  S  868. 

[d]  BvUmu)*  iMld  laauOolukt  to 
show  ratification  or  afllrmance  of  the 
contract  after  dlaoovery  of  th*  fraud. 
White  V.  Amerloan  Nat.  L.  Ina.  Co., 
116  Va.  806,  78  SE  682. 

sa.  Centre,  etc.,  Turnp.  Road  Co. 
v.  McConaby,  16  Serg-  &  R.  (Pa.)  144. 

33.  Lltchfleld  Bank-v.  Church,  29 
Conn.  137-  Southern  Plank  Road  Co. 
▼.  Hlxon,  S  Ind.  166;  Commerce  Trust 
Co.  V.  Hettinger,  181  Mo.  A.  S38;  168 
SW  911;  Graft  v.  Pittsburgh,  etc., 
R.  Co.,  81  Pa.  489;  Centre?  etc., 
Turnp.  Road  Co.  v.  McConaby,  16 
Serg.  &  R.  (Pa.) .  140;  Johns  v. 
Clother,  78  Wash.  802,  139  P  766. 
And  see  Smith  v.  Heldecker,  39  Mo. 
167. 

[a]  ApplylAff  fills  pilaotpl*  It  has 
been  held  that  persons  who  agree 
with  the  promoter  of  a  company.  In 
consideration  of  an  allotment  of  full- 
paid  shares,  to  circulate  among  their 
clients  the  rrospectiis  of  the  com- 
pany, accompanied  by  a  letter  recom- 
mending subscription  for  sharea  but 
who  fall  to  make  any  Inquiry  except 
from  the  promoter  as  to  the  truth  of 
the  statements  contained  in  the  pros- 
pectus, win  not  be  granted  relief 
under  the  English  Companies  Act  of 
1898,  for  liability  on  their  shares, 
where  they  prove  to  be  not  full-paid. 
In  re  Roxburghe  Press,  [1899]  1  Ch. 
210. 

84.  Barcus  v.  Gatea  89  Fed.  78S, 
S2  CCA  337. 

3B.  tr.  S. — ^trpton  V.  Trlbllcock,  91 
TJ.  S.  4S,  23  L.  ed.  208;  OgUvle  y. 
Knox  Ina  Co.,  22  How.  380,  16  L.  ed. 
849;  Seminole  Securities  Co.  v.  South- 
ern Li.  Ins.  (3o.,  182  Fed.  86;  Brown  v. 
Allebaoh,  166  Fed.  488  [rev  on  other 

grounds  179  Fed.  32,  103  CCA  16]; 
cott  y.  Abbott,  160  Fed.  673.  87  (XTA 
476  [certiorari  den  212  U.  S.  671.  29 
set  682,  68  L.  ed.  666];  Bartol  v. 
Walton,  etc.,  Co.,  92  Fed.  13:  Barcus 
V.  Gates,  89  Fed.  788,  32  (:CA  337; 
Wallace  v.  Bacon,  86  Fed.  661;  New- 
ton Nat.  Bank  y.  Newbegin,  74  Fed. 
186,  ;0  (X:A  339,  33  LRA  727;  Ross- 
Meehan  Brake  Shoe  Fdy.  Co.  v. 
Southern  Malleable  Iron  C!o.,  72  Fed. 
967  (rev  on  other  ^rounds  79  B^ed.  10, 
24  (TCA  426,  (8  LKA  616]:  Farrar  v. 
Walker,  8  F.  Caa  No.  4,679,  8  DIU. 
606;  Upton  v.  Englehart,  28  T.  Caa 
No.  16,800,  8  DIU.  496;  Upton  v.  Jack- 
son, 28  F.  CUuk  No.  16,802,  1  Fllpp. 
«18. 

Ala — Southern  SUtea  F.  etc.,  Ins. 
Co.  v.  De  Long,  178  Ala  110,  69  S  61. 

Cal.— Marten  y.  Paul  0.  Bums 
Wine  Co.,  99  Cal.  866,  83  P  1107; 
Haginess  v.  Western  Securities 
(3orp.,  (A.)  176  P  277;  Peo.  v.  Cali- 
fornia Safe  Deposit,  etc.,  Co.,  19  Cal. 
A.  414,  126  P  616,  620. 

Colo. — Zang  v.  Adams,  2S  0>1».  408, 
48  P  609.  68  AmSR  249. 

Conn. — ^Barrows  v.  Natdiaug  Silk 
Co„  72  Conn.  6B8,  46  A  961;  Northrop 
V.  Bushnell,  88  Conn.  498. 

Fla Florida    CMgar,    etc.,    Oo.    v. 

Baker,  etc,  Co..  62  Fla  487,  5?  8  174. 

Ga — Macon  (nty  Bank  v.  Bartlett 
71  Qa  797;  Coca-Cola  Bottling  Co.  v. 


Anderson,  13  Ga  A.  772,  80  SE  32; 
Southern  Tobacco  Co.  v.  Armstrong, 
11  Ga.  A.  601.  75  SE  828. 

Ida — MehoUn  v.  (Carlson,  17  Ida. 
742,  107  P  768,  134  AmSR  286. 

111. — Burwash  v.  Ballou,  280  III. 
34,  88  NE  866,  16  LRANS  409;  Keelyn 
V.  Strleder,  148  111.  A.  238;  Fey  v. 
Peoria  Watch  Co.,  82  111.  A.  618. 

Ind. — Dynes  y.  Shaffer,  19  Ind.  166; 
Marlon  Trust  Co.  T.  Bllsh,  (A.)  79 
NE  416. 

Iowa — ^Independent  Van,  etc.,  Cto. 
V.  Iowa  Mercantile  Co.,  168  NW 
782;  Johnson  v.  Morgan,  160  NW 
2;  Hinkley  y.'  Sao  Oil,  etc.,  Line  Co., 
132  Iowa  896,  411,  107  NW  829.  119 
AmSR  664  [olt  Cyc];  Cedar  Rapids 
Ina  Co.  V.  Butler,  83  Iowa  124,  48 
NW  1026. 

Ky. — Preston  y.  Jeffers,  17*  Ky. 
884,  200  SW  664;  Smith  y.  Lewisport 
Bank.  86  SW  219,   27  KyL  406. 

Md. — Urner  v.  Sollenberger,  89  Md. 
316,  43  A  810;  Fear  v.  Bartlett,  81 
Md.  435.  82  A  322,  33  LRA  721;  Sav- 
age V.  Bartlett,  78  Md.  561,  28  A  414; 
Wenstrora  Cons.  Dynamo,  etc.,  Co.  y. 
Pumell,  76  Md.  113,  23  A  134. 

Mass. — Electric  W6ldlng_  Co.  y. 
Prince,  195  Mass.  242,  81  NE  306. 

Mich. — Spelcher  y.  Thompson,  141 
Mich.  664,  104  NW  1104;  Duffleld  v. 
K  T.  Barnum  Wire^  etc.,  Worka  64 
Mich.  298,  31  NW  310. 

Mlsa — ^Wlngo  y  Pontotoc  First 
Nat.  Bank,  60  S  133;  Perkins  v.  Mer- 
chants, etc  Bank,  103  Mlsa  179,  181, 
60  S  181,  AnnCasl916B  788  [quot 
Cyc]. 

Nebr, — American  Bldg.,  eto.,  Assoa 
v.  Rainbolt.  48  Nebr.  434,  67  NW  493. 
N.  J. — ^Tlerney  y.  Parker.  68  N.  J. 
Eq.  117,  44  A  161. 

N.  Y. — ^Buker  v.  Zioighton  Lea  As- 
soc, 63  Apr.  Dlv.  607,  71  NTS  610; 
Schanck  y.  Morris,  30  N.  T.  Super. 
668  [rev  on  other  grounds  82  N.  T. 
Super.  4641. 

N.  C. — (jhamberlain  v.  Trogden,  148 

N.  C.  139,  61  SB  628,  16  AnnC^as  177. 

Oh. — Palneevnie  Nat.  Bank  v.  King 

Varnish  Co.,  8  Oh.  Cir.  Ct.  668,  4  Oh. 

car.  Dec.  611. 

Pa — Howard  v.  Turner,  166  Pa 
349,  26  A  768,  36  AmSR  888;  Phila- 
delphia etc.,  R.  Co.  y.  Cowell,  28  Pa 
329,  70  AmD  128:  Acetylene  Light, 
etc.,  Co.  v.  Smith,  10  Pa  Super.  61,  44 
WklyNC  86;  Donaldson  v.  RoUman, 
23  Pa  Dlst.  802. 

Tenn. — Heiskell  y.  Horria  136 
Tenn.  238,  186  SW  99;  Chinningham 
v.  Edgefleld.  etc.,  R.  Co.,  2  Head  22: 
State  v.  Jefferson  Tump.  Co.,  8 
Hunvphr.  305;  Bowman  v.  Home 
Medicine  Co.,  1  Tenn.  Civ.  A.  266, 
288  [quot  C!yc]. 

Va Martin  v.  South  Salem  Land 

Co.,  94  Va  28.  26  SB  691;  Weisiger  v. 
Richmond  Ice  Mach.  Ck>.,  90  Va  796, 
20  SB  861. 

Wis. — Columbus  Ina.  Co.  v.  Cono- 
han,   164  Wla  219,   169  NW  720. 

Bng. — Aaron's  Reefs.  Ltd.  y.  Twisa 
[18961  A.  C.  273  and  cases  cited; 
Hottldsworth  y.  Glasgow  CMty  Bank, 
6  App.  Cas^  817;  Oakes  v.  Turquand, 
L.  R.  2  H.  L.  826,  »  ERC  879; 
Venesuela  (?ent.  R.  Co.  v.  Klsch, 
L.  R.  2  B.  L.  99,  6  ERC  769; 
In  re  London,  eto.,  F.  Ins.  Co.,  24  Ch. 
D  149;  In'  re  BsUtes  Inv.  Co.,  L.  R. 
9    E^.    263;    Heymann    v.    European 


Cent.  R.  (^.,  L.  R.  7  Bq.  184:  In  re 
Chrlstinevllle  Rubber  Eat,  Ltd.,  81  Ij. 
J.  Cb.  68;  In  re  Dunlop-Truffault 
Cycle,  etc.,  Mfg.  Co.,  66  L.  J.  C!h.  26. 

Can. — Robert  v.  Montreal  Trust 
Co.,  66  Can.  S.  C.  842,  41  DomLR 
173  [aff  62  Qua  Super.  78],  St  Dom 
LR  616J. 

N.  B. — ^Farrell  v.  Portland  Rolling 
Mills  Co.,  Ltd.,  88  N.  B.  864  [app 
allowed  40  Can.  S.  C.  889,  S  EastLB 
293]. 

Ont. — ^Morrlsburgh.  etc.,  Blectrie 
R.  Co.  v.  O'Connor.  84  Ont  L.  161,  8 
OntWN  486,  22  DomLR  748:  Gow- 
ganda-Queen  Mlnea  Ltd.  y.  -  Boeckh, 
24  Ont.  L.  298,  2  OntWN  1807,  19 
OntWR  626  [app  dism  46  C^n.  S.  C. 
645];  Stephens  v.  RIddell,  21  Ont.  L>. 
484,  16  OntWR  277;  Nelles  v.  Ontario 
Iny.  Assoc,  17  Ont.  129:  Fischer  y. 
Borland  Carriage  C!o.,  8  OntWR  679: 
Re  National  Husker  Co..  6  OntWN 
375,  25  OntWR  848,  14  DomLR  696 
rdlsm  app  10  DomLft  643,  4  OntWN 
1077.  24  OntWR  885]. 

Qua — Montreal  Trust  Co.  v.  Rob- 
ert, 52  Que.  Super.  73,  86  DomLR 
516  [aff  56  Ciaa.  S.  C.  842,  41  DomLR 
173]. 

See  generally  Contracts  S  671. 

As  was  said  by  Lord  Romllly,  the 
master  of  the  rolls.  In  In  re  Estate 
Inv.  Co.,  L.  R.  9  Eq.  263,  268:  "The 
leading  princirle  in  all  these  cases  is 
this:  a  man  must  xiot  play  fast  and 
loose;  he  must  not  say  1  will  abide 
by  the  company.  If  successful,  and  I 
will  leave  the  company  If  it  faila' 
and  therefore,  whenever  a  misrepre- 
sentation is  made  of  which  any  one  of 
the  shareholders  has  notica  and  can 
take  advantage  to  avoid  his  contract 
with  the  company,  It  is  his  duty  to 
determine  at  once  whether  he  will 
depturt  from  the  company,  or  whether 
he  will  remain  a  member." 

"Indeed,  it  is  fundamental,  and 
rests  upon  a  twofold  reason,  via: 
(1)  Because  the  subscriber's  remain- 
ing in  the  company  may  Induce 
others,  upon  the  credit  of  his  nama 
to  become  members;  and  (2)  because 
it  may  likewise  Induce  others  to  give 
credit  to  the  company  for  the  same 
reason."  Weisiger  v.  Richmond  Ice 
Mach.  Co..  90  Va.  796,  798,  20  SF  SOL 
[a]  WlMt  ooastttntaa  narsaaoa- 
aUe  aaliv>— (1)  Delay  in  rescinding 
is  always  open  to  explanation,  and 
whether  It  was  so  unreasonable  in 
any  case  aa  to  constitute  laches  and 
bar  a  rescission  dependa  not  only 
on  the  laiwe  of  tlma  but  also  on  the 
circumstances  of  the  particular 
casa  Newton  Nat.  Bank  v.  New- 
begln,  74  Fed.  136,  20  (X:A  339.  38 
LRA  727;  Peo.  v.  California  Safe  De- 
posit, etc.,  Co.,  19  C:al.  A.  414,  126 
P  616,  620:  Zang  v.  Adams,  2$  Colo. 
408,  48  P  60?,  68  AmSR  249; 
Georgia  Portland  Cement,  eta.  Ca 
y.  Jackson,  143  Ga  84,  84  SB  461; 
Hinkley  v.  Sao  OH,  etc..  Line  Co.. 
182  Iowa  396,  107  NW  629,  119 
AmSR  564;  (^mmonwealth  Bond- 
ing, etc..  Ins.  Co.  v.  ,  Meeks,  (Tex. 
Civ.  A.)  187  SW  681;  White  v.  Ameri- 
can Nat.  L.  Ins.  Co.,  116  Va.  806,  78 
SE  682;  Krisch  y.  Interstate  Fish- 
eries Co.,  S9  Wash.  381,  81  P  866; 
MulhoUand  y.  Washlngrton  Match  Cte., 
86  Wash,  316,  77  P  49T;  Oox  v.  Na- 
tional Ooal,  etc,  Inv.  Co.,  61  W.  Va 


For  later  oasea  Aaralovmuntm  and  ohaaca*  in  the  law  see  cumulative  Annotations,  same  tttla  page  and  note  number. 
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of  faets  Boffleient  to  pnt  the  sabsoriber  on  inqmry 
is  neeeasaiy  to  support  a  charge  of  laches,"  and 
the  corporation  or  its  representative  has  the  burden 
of  proving  such  knowledge,"  unless  the  extent  of 
the  delay  or  other  circomBtances  are  such  as  to 
raise  a  presumption  of  knowledge  and  impose  the 
bnrden  of  explanation  of  the  delay  on  the  stock- 
holder." But  laches  in  discovering  the  fraud  will 
bar  a  rescission  if  the  rights  of  innocent  third 
persons  have  intervened,**  and  there  may  be  suoh 
laches   in   discovery  of  the  fraud  as  will  bar  a 

ni.  6C  SB  494;  UcClellan  v.  Scott, 
24  Wis.  81:  Aaron's  Reef  a,  Ltd.  v. 
Twiaa.  [1896]  A.  C  273;  Venesuela 
Cent.  R.  Co.  T.  Klsh,  L.  R.  2  H.  L. 
n.  6  EStC  7B9;  Undoay  Petroleum 
Co.  V.  Hurd.  U  R.  5  P.  C.  221;  Far- 
nll  ▼.  Manchester,  40  Can.  S.  C.  8S9, 
S  EaatLR  293  [allowing  app  88  N.  B. 
114].  (X)  Here  delajr-of  a  purchaser 
of  corporate  stock  to  rescind  after 
the  discovery  of  the  fraud  induclnir 
the  purchase  resulting  from  reason- 
able expectation  on  his  part  that 
the  corporation  will  grant  Um  proper 
relief  will  not  estop  him  from  re- 
scinding on  the  ground  of  the  fraud, 
rights  of  creditors  or  Innocent  third 
persons  not  intervening,  and  the 
position  of  the  corporation  not  being 


rescission  as  against  the  corporation.^ 

[i  869]  cc.  Placing  Parties  in  Statu  Quo;  Return 
of  Stock  or  Other  Considention.  The  right  to' 
rescind  a  subscription  for  or  purchase  of  stock  for 
fraud  is  subject  to  the  general  rule,  with  its  quali- 
fications, that  in  order  to  rescind  the  parties  must 
be  placed,  as  far  as  possible,  in  statu  quo.*^  In 
order  to  rescind  therefore  the  subscriber  or  pur- 
chaser, if  he  has  received  the  stock,  must  return, 
or  offer  to  return  the  same  and  any  other  consid- 
eration which  he  has  received,"  unless  it  is  of  no 


injuriously  affected  by  the  delay. 
White  ▼.  American  Nat.  L.  Ins.  Co., 
115  Va.  305.  78  SB  682.  (8)  An  equi- 
table action  for  money  paid  for  stock 
vhlcH  plalntilts  were  Induced  to  pur- 
chase vy  fraudulent  representations 
was  held  not  barred  by  laches,  al- 
though not  brought  for  eighteen 
months,  where  the  delay  was  due  to 
defendants'  promise  to  repay  the 
money.  Georgia  Portland  Cement, 
etc,  Co.  V.  Jackson,  148  Ga.  84,  84 
8E  481.  (4)  One  whose  subscription 
for  company  shares  was  obtained  by 
misrepresentation  is  not  precluded 
from  obtaining  relief  by  demy  in  as- 
serting his  rights,  where  no  change 
occurs  1^  the  status  of  the  company 
in  the  meantime.  Pioneer  Tractor 
Co.,  Ltd.  V.  Peebles,  (Sask.)  16  Dom 
LR  276,  28  WestLR  503  [app  dlsm 
18  DomLiR  477  (dlam  app  8  West 
Wkly  632)1. 

[b]  bMliss  a  ^(aestloii  of  fsob— 
<1)  Southern  Tobacco  Co.  v.  Arm- 
strong, 11  Qa.  A.  601,  76  SB  828; 
Umer  v.  Sollenberger,  89  Md.  316,  43 
A  810;  Chamberlain  v.  Trogden.  148 
M.  C.  139,  61  SB  628.  16  AnnCaS  177; 
Lone  Star  L.  Ins.  Co.  v.  Pierce, 
(Tex.  Civ.  A.)  200  «W  1104; 
Krisch  V.  Inter-State  Plsheries  Co., 
3»  Wsfth.  381,  81  P  865.  (2)  Where 
plaintiff,  on  Nov.  16,  19tl3,  was  in- 
duced to  purchase  certain  of  >def end- 
ant's  stock  and  to  enter  Its  employ, 
by  false  representations  as  to  de- 
fendant's financial  condition  and  re- 
sources, and  defendant  made  efforts 
to  ascertain  the  truth  of  such  rep- 
resentations, but  such  means  of  in- 
fonnation  as  were  open  to  him  were 
fraudulently  operated  by  defendant. 
80  that  plalntlfTi  did  not  learn  that 
the  corporation  was  In  fact  a  mere 
scheme  to  defraud  investors  until 
Febr.  24.  1904,  when  he  Immediately 
brought  suit,  he  was  not  charged 
with  notice  of  defendant's  fraudulent 
acts  and  conduct  as  a  matter  of  law. 
Krisch  V.  Inter-State  Plsheries  Co., 
supra. 

_[c]  Bsfoaal  of  a  stooUioldsr  to 
My  ealls  <m  Ua  stook  in  a  eoxpora- 
™«  does  not  constitute  a  repudiation 
?i  nls  status  as  a  stockholder.  Elec- 
tric Welding  Co.  v.  Prince,  195  Mass. 
242.  81  NB  306. 

[d]  Kaobss  act  Shown. — (1)  Where 
immediately  upon  disoovering  the 
i*l»Ity-  of  the  representations,  and 
within  eight  days  of  the  making  of 
the  contract,  the  subscriber  wrote  to 
the  company  repudiating  the  con- 
tract, thsrs  is  no  laches.  Vulcan  F. 
Ina  Co.  V.  Jorgensen,  38  Cal,  A.  763, 
l(t  P  836.  (8)  Where  the  long  d«- 
i*r  was  caused  by  an  agreement  be- 
tween  the   partlss    to    wait    to    see 


whether  or  not  some  means  could 
be'found  In  course  of  time  to  develop 
the  corporation's  properties,  there 
were  no  laches.  Porter  v.  Morris, 
131  Ark.  882,  199  SW  108. 

80.  Cal. — ^Peo.  V.  California  Safe 
Deposit,  etc.,  Co.,  19  Cal.  A.  414,  126 
P  £l6,  520. 

Colo. — ^Zang  V.  AdamiL  28  Colo.  408, 
48  P  609,  58  AmSR  249. 

Iowa. — ^Hlnkley  v.  Sac  Oil.  etc.. 
Line  Co.,  132  Iowa  396,  107  NW  629, 
119  AmSR  664  (subscriber  not  put  on 
Inquiry).  _ 

8.  D. — Dakota  Nat.  Bank  v.  Tay- 
lor, 6   S.   D.   99,  68   NW  297. 

Va. — Virginia  Land  C^o.  v.  Haupt, 
90  Va.  633,  19  SB  168.  44  AmSR  939. 

Wash. — MulhoUand  v.  Washington 
Match  Co.,  36  Wash.  316,  77  P  497. 

Eng. — Aaron's  Reefs,  Ltd.  v.  Twiss, 
[1896]  A.  C.  273;  In  re  London,  etc., 
F.  Ins.  Co.,  24  (A.  D.  149. 
.    Can. — Farrell    v.    Manchester,    40 
Can.  8.  C.  339,  6  BastLR  293. 

[a]  The  date  from  whloh  laehas 
begins  to  run  against  the  right  of  a 
subscriber  for  corporate  stock  to  re- 
scind for  fraud  Is^the  time  when  he 
first  learha  of  the  fraud.  Peo.  v. 
California  Safe  Deposit,  etc..  Co.,  19 
Cal.  A.   414  126   P  616,  620. 

What  coaatitntea  nowlsdfs  see 
supra  i  867  note  29. 

37.  Bo  wen  v.  JEitna,  Indemn.  Co.. 
161  Iowa  663,  131  NW  1088;  Vir- 
ginia Land  Co,  v.  Haupt,  90  Va.  633, 
19  SB  168,  44  AmSR  939;  Aaron's 
Reefs,  Ltd.  v.  Twiss,  [1896]  A.  C 
273:  In  re  London,  etc.,  F.  Ins.  Co„ 
24  Ch.  D.  149. 

38.  Fey  v.  Peoria  Watch  Co.,  81 
111.  A.  618  (holding  that  a  subscriber 
to  the  capital  stock  of  a  corporation 
who  claims  to  be  released  from  the 
payment  of  his  subscription  by  fraud 
of  the  directors  In  inducing  him  to 
subscribe,  must  claim  his  release  at 
the  soonest  possible  moment;  and 
that  the  burden  Is  on  him,  if  much 
time  elapses,  to  show  that  he  had 
no  notice  of  the  fraud) ;  Dynes  v. 
Shaffer.  19  Ind.  166  (holding  that, 
where  a  subscriber  to  the  capital 
stock  of  a  railroad  company  sought 
to  avoid  his  subscription  on  the 
ground  of  the  false  representations 
of  the  company's  soliciting  agent  as 
to  the  persons  who  had  subscribed, 
and  seven  years  had  elapsed  after 
the  subscription  before  suit  was 
brought,  and  no  excuse  was  shown 
for  the  delay,  the  presumption  was 
against  the  subscriber's  right  to  avail 
himself  of  these  facts  until  he  had 
accounted  for  his  delay). 

39.  See  infra  i  870  et  seq. 
Bsaolasloa  aa  agalnat: 

Creditors    of    corporation    see    Infra 


i   872. 
the 


Other    subscribers    or    stockholders 

see  Infra  S  873. 

40^  Barrows  v.  Natchaug  Silk 
Co..  72  Conn.  668,  46  A  961;  (Tolumbus 
Inst.  V.  Conoluui.  164  Wis.  219.  169 
NW  720. 

[a1  Illnsti»tlona.r— (1)  Thus  it 
was  held  that  a  stockholder  could  not 
avoid  a  subscription  on  the  ground 
of  false  representation,  where  lie  ac- 
cepted dividends  and  participated  In 
stockholders'  meetings  for  a  period 
of  six  years  without  Investigating 
as  to  the  truth  of  the  representa- 
tions, and  an  Investigation  could 
liave  been  easily  made  by  an  exami- 
nation of  the  books  of  the  corporation. 
Barrows  v.  Natchaug  Silk  Co.,  73 
Conn.  668,  4fi  A  961.      (2)  FalHirs  to 


examine  articles  of  incorporation 
and  payment  on  suhacriptlon  for 
more  than  a  year  after  it  was  In- 
duced by  false  representations. 
Columbus  InSt.  v.  Oinohan,  164  Wis. 
219,  159  NW  720. 

[b]  OvOiaaxllT,  howsvar,  while  the 
right  of  such  sufferer  to  rescind  may. 
be  Qualifled  by  intervening  Interests 
of  Innocent  parties,  as  long  as  the 
question  is  between  the  original 
parties  solely,  he  may  continue  to 
rely  upon  the  representations  upon 
which  the  contract  was  made,  and  by 
which  it  was  Induced,  and  loses  no 
rights,  as  against  the  wrongdoer 
himself,  by  failure  diligently  to  dis- 
cover the  fraud.  Dakota  Nat.  Bank 
V.  Taylor,  6  S.  D.  99,  68  NW  297. 

41.  Cal. — Maginess  v.  Western  Se- 
curities Corp.,  (A.)  176  P  277;  Ma- 
jors V.  Glrdner,  31  Cal.  A.  47,  169  P 
826. 

Ibwa. — Maine  v.  Midland  Inv.  Co., 
132  Iowa  272,  109  NW  801. 

Nebr.— Dakota  Bldg.,  etc.,  Assoc,  v. 
Cameron,   48  Nebr.  124,   66  NW  1109. 

N.  Y. — Francis  v.  New  York,  etc., 
R.  Co..  108  N.  Y.  93.  16  NB  192. 

Va. — Jordan  v.  Annex  Corp.,  ,  109 
Va.  626,  64  SB  1060,  17  AnnCas  267. 

See  Cancellation  of  Instruments 
i  93  et  seq;  Contracts  {}  678,  680  et, 
s«q. 

[a]  OfFsr  to  do  eqTilty. — A  bill  to 
cancel  a  subscription  to  the  stock  of 
a  corporation  for  fraud  is  not  de- 
murrable in  falling  to  offer  to  do 
equity,  where  it  Is  alleged  that  no 
certificates  of  stock  have  ever  been 
Issued  and  that  complainant  has  re- 
ceived no  profits  from  his  subscrip- 
tion. Wiseola  Co.  v.  Moore,  187  Ala. 
163.  66  S  498. 


[b1    Konsjr  •zpeoAad  la  Unpiovs- 

lata.  In  a  suit  in  equity  to  rescind 
the  fact  that  money  paid  oy  plaintiff 
for  the  stock  has  been  expended  by 
the  corporation  in  improvements  does 
not,  on  the  ground  that  the  parties 
cannot  be  placed  In  statu  quo,  ren- 
der It  Inequitable  to  cancel  the  trans- 
action and  direct  a  return  of  thef 
money  raid.  Drake  v.  Fairmont 
Drain  Tile,  etc..  Co.,  129  Minn.  146, 
161  NW  914. 

[o]  TrmuA  of  mmaotsrw— Where 
parties  cannot  be  placed  in  statu  quo, 
a  subscription  for  stock  cannot  be 
rescinded  for  the  fraud  of  the  pro- 
moter In  secretly  taking  the  profit 
to  himself  in  the  form  of  rent  of  the 
property  leased  to  the  corroration, 
but  the  remedy  of  the  stockholder  Is 
a  recovery  by  the  corporation  of  such 
profit  from  the  promoter.  Jordan  v. 
Annex  Corp.,  109  Va.  626,  64  SB 
1060.  17  AnnCas  267.  See  also  supra 
i  362. 

4a.   V.  3 American  Alkali  CS).  v. 

Salom,  131  Fed.  46,  66  CCA  284  (cer- 
tiorari den  196  U.  S.  -641,  25  SCK  796, 
49   L.  ed.   681]. 

Ala. — ^Klng  v.  Livingston  Mfg.  Co., 
192  Ala.  269,  68  8  897. 

CaL — Marten  v.  Paul  O.  Burns 
Wine  Co.,  99  C!al.  356,  33  P  1107; 
Majors  V.  Glrdner,  31  Cial.  A.  47,  169 
P  826. 

Colo. — ^Zang  v.  Adams,  28  <%Io.  408, 
48  P  509,  68  AmSR  249. 

Ind. — Parks  v.  Bvansville,  etc.,  R. 
Co.,  23  Ind.  667. 

Ky. — Depren  v.  German-American 
Title  Co.,  70  SW  8<8,  24  KyL  1110, 
72  SW  768,  24  KyL  1876. 

Nebr. — ^Dakota   Bldg.,    stc,   Assoc. 
V.    Cameron.   48   Nebi|   ltikr.MAfff> 
1109.  Digitized  by  VJOOQ  Ic 
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value  trhatever."  As  a  rule,  a  subscriber  or  pur- 
eBaaer  cannot  rescind  or  have  a  cancellation  of  his 
subscription  or  purchase  -where  he  has  transferred 
the  stock  to  a  third  person  who  retains  possession 
thereof."  But  the  fact  that  a  subscriber  has  sold 
some  of  the  shares  taken  by  him  does  not  deprive 
him  of  the  right  to  have  the  contract,  it  being 
severable,  rescinded  as  to  the  remainder,  for  fraud- 
ulent misrepresentations  in  the  company's  pros- 
pectus, if  he  parted  with  the  shares  sold  before 
discovering  the  fraud."  Where  the  corporation  has 
merely  undertaken  to  issue  a  certain  number  of 
shares  of  the  stock  upon  payment  of  the  balance  of 
the  purchase  price,-  the  subscription  is  ipso  facto 


N.  T. — Francis  v.  New  York,  etc., 
11..-C0..  108  N.  y.  98,   IB  NE  192. 

Okl.— Hood  V.  Wood.  161  P  210. 

Tex. — Com.  Bonding,  etc,  Ins.  Co. 
v.'Cator,    (Civ.   A.)    175   SW  1074. 

See  generally  Cancellation  of  In- 
atruments  |  93  et  sea;  Contracts  i 
680  et  aeq. 

[a]  DlvULmda. — A  purchaser  .  of 
corporate  stock  from  the  corporation 
cannot  rescind  the  purchase  for 
fraud  unless  he  returns  or  tend«rs 
dividends  on  the  stock  received  from 
the  corporation.  Marten  v.  Paul  O. 
Bums  Wine  Co.,  99  Cal.  8B5.  33  P 
1107  (under  Civ.  Code  S  1691  subd  2. 
providing  that  a  party  desiring  to 
rescind  a  contract  must  return,  or 
offer  to  return,  everything  of  value 
received  by  hlra  under  the  contract). 

[b]  Kapaymant  of  a[0«astva 
aauniBt  PMd  for  a*rvlo«K — Where 
plaintiff  was  Induced  by  false  and 
fraudulent  representations  to  pur- 
chase stock  in  a  corporation,  giving 
his  note  In  payment  therefor,  and  as 
a  part  of  the  inducements  for  the  pur- 
chase of  the  stock,  he  was  employed 

'  by  the  corporation  at  a  salary  of 
one  hundred  dollars  per  month  in  ex- 
eess  of  the  actual  value  of  his  B«rv- 
Ices.  and  he  subsequently  «ued  to 
rescind  the  contract  of  sale,  and  to 
cancel  the  notes  in  the  hands  of  bona 
fide  purchasers  and  defendants  filed 
a  cross  bill  seeking  Judgment  on  .the 
notes,  it  was  held  that,  although  the 
defense  of  fraud  was  good  against 
the  cross  bill,  plaintiff  should,  in 
equity,  be  compelled  to  pay  the  ex- 
cess between  the  real  value  of  bis 
services  and  the  amount  that  he  re- 
ceived therefor,  for  distribution  pro 
rata  among  the  holders  of  the  notes. 
Derpen  v.  German-American  Title 
C<k,  70  SW  868,  24  KyL.  1110,  72  SW 
798,  24  KyL  1876. 

[c]  Stook  In  anotbar  eorporatloii.— 
In  an  action  to  rescind  a  contract  for 
the  purchase  of  corporate  stock  and 
to  recover  the  purchase  money,  where 

Slaintlff  had  by  defendant^  agent 
een  Induced  to  accept  stock  of  an- 
other corporation  in  lieu  of  defend- 
ant's, tender  of  such  stock  was  suffl- 
cient  restoration  of  everything  of 
value  received,  as  required  by  Rev. 
L.  (1910)  t  m.  to  entitle  him  to 
relief.  Hood  v.  Wood,  (Okl.)  161  P 
210. 

[d]  Where  oertlfloate  aot  Oellv- 
sr*<L — (1)  It  would  seem  to  be  un- 
necessary, as  a  general  rule,  to  offer 
to  return  the  stock  where  no  certifi- 
cate has  ever  been  delivered.  Wlseola 
<?o.  v.  MAore,  187  Ala.  183,  65  S  398. 
(2)  But  In  California,  where  It  Is  pro- 
vided by  Civ.  Code,  S  1691  subd  2. 
that  a  rarty  desiring  to  rescind  a 
contract  must  return,  or  offer  to  re- 
turn, everything  of  value  received  by 
him  under  the  same.  It  has  been  held 
that  one  who  has  given  his  note  for 
corporate  stock,  and  who  defends  an 
action  thereon  for  alleged  fraud  and 
seeks  rescission.  Is  under  the  duty  of 
returning,  or  offering  to  return,  the 
stock,  even  If  the  certlfloate  has.  as 
alleged,  never  been  delivered  to  him. 
Majors  v.  Oirdner,  21  Cal.  A.  47,  159 
P  826 

[el '  OSer  to  reaelad  "before  anlt  In 
e«iittr>— <1>  In  some  Jurisdictions  it 


Is  held  that.  In  a  suit  for  rescission 
because  of  fraud,  a  tender  of,  or  an 
offer  to  return,  the  consideration  be- 
fore suit  is  not  necessary,  but  It  is 
sufficient  If  the  offer  Is  made  in  the 
bill,  petition,  or  complaint.  Maine  v. 
Midland  Inv.  Co..  132  Iowa  272,  109 
NW  801.  See  Cancellation  of  Instru- 
ments S  107.  (2)  One  suing  a  cor- 
poration for  a  recisslon  of  a  stock 
subscription  contract  and  for  a  re- 
covery of  the  amount  paid  for  stock, 
on  the  ground  of  fraudulent  repre- 
sentations made  by  an  officer  of  the 
corporation,  need  not  allege  in  the 
complaint  a  tender  of  the  stock  to 
the  corporation  and  a  demand  for  a 
return  >of  the  sura  paid,  the  action 
not  proceeding  as  on,  but  for,  a  re- 
scission, and  It  being  possible  to  pro- 
vide in  the  judgment  for  the  sur- 
render of  the  stock.  Cawthra  v. 
Stewart,  69  Misc.  38,  109  NYS  770. 
(3)  But  in  other  jurisdictions  the 
rule  Is  otherwise  and  such  a  tender 
or  such  an  offer  before  suit  Is  neces- 
sary in  equity  as  at  law.  Parks  v. 
Gvansvllle,  etc.,  R.  Co.,  23  Ind.  667. 
See  Cancellation  of  Instruments  i 
104. 

[f]  ObJeeUoa  hj  tliird  seraoa.— 
The  right  of  rescission  ,for  fraud  by 
one  who  has  conveyed  land  to  a  cor- 
poration for  shares  of  its  stock  can- 
not be  objected  to  by  a  third  person 
on  the  ground  that  the  purchaser  had 
sold  the  stock  received  by  him  and 
had  never  offered  to  return  it,  the 
corporation  having  recognized  the 
right  to  rescind  and  having  recoii- 
veyed  the  land  without  objection. 
McClellan  v.  Scott,  24  Wis.  81. 

[g]  VXeadlaf. — The  bill  or  com- 
plaint must  aver  the  stock  to  be 
worthless  or  that  upon  tender  there- 
of the  company  has  refused  to  return 
the  purchase  price.  Fairchlld  v. 
Western  Securities  (Jorp.,  176  Cal. 
742,   169  P  3163. 

4&  King  V.  Livingston  Mfg.  Co., 
192  Ala.  269,  68  S  897;  Majors  v. 
Glrdner,  31  Cal.  A.  47.  169  P  826; 
Milbum  v.  Haworth,  47  Colo.  693,  108 
P  155,  19  AnnCas  648;  Zang  v. 
Adams,  23  Colo.  408,  48  P  509,  58  Am 
SR  249;  Dakota  Bldg.,  etc.,  Assoc,  v. 
Cameron,  48  Nebr.  124,  66  NW  1109. 
See  generally  Cancellation  of  Instru- 
ments !  98:  Contracts  9  681. 

[a]  t&trualo  or  mai^at  value  is 
not  necessary.  Property,  the  loss  of 
which  would  in  any  way  result '  in 
disadvantage  or  inconvenience  to  the 
adverse  party,  must  be  returned. 
Dakota  Bldg.,  etc.,  Assoc,  v.  Cameron, 
48  Nebr.  124,  66  NW  1109. 

[b]  Pramunptlon, — In  the  absence 
of  evidence  to  the  contrary,  the  stock 
is  presumed  to  be  of  some  value. 
Dakota  Bldg.,  etc.,  Assoc,  v.  Cameron, 
48  Nebr.  124,  66  NW  1109.  To  same 
effect  Majors  v.  Glrdner,  31  Cal.  A. 
47,   159   P  826. 

44.  Francis  v.  New  York,  etc..  R. 
Co..  108  N.  Y.  93,  16  NE  192;  Com. 
Bonding,  etc.,  Ins.  Co.  v.  Cator,  (Tex. 
Civ.    A.)    175    SW   1074. 

[a]  TenAar  of  certlfloate  after 
tnuurfer  on  hooka  of  corporation. — 
A  party  who  has  n><^de  a  grant  of  an 
easement  in  land  In  consideration  of 
stock  certificates,  and  thereafter  has 
transferred   the   stock   to   hla   minor 


canceled  upon  the  rescission  by  the  stockholder  of 
the  subsmption,*'**  the  corporation  is  thereby  placed 
in  the  same  position  as  if  the  stock  issued  had  been 
returned  by  the  subscriber,**"  and  an  offer  by  the 
subscriber  to  return  whatever  of  value  he  has  received 
is  unnecessary.*'" 

[(  870]  dd.  Bights  of  Innocent  Third  P«n«iu 
Intervening;  Insolvency  of  Ooiporatioa — (aa)  In 
General.  The  right  of  a  subscriber  for  or  a  pur- 
chaser of  stock  in  a  corporation  to  rescind  for  fraud 
.may,  as  in  the  case  of  other  contracts,  be  barred 
by  the  intervention  of  superior  rights  of  innocent 
third  persons  j"  and  this  is  particularly  true  where 
he  has  been  guilty  of  laches  either  in  discovering 

children,  on  the  bookft  of  the  com- 
pany, cannot  rescind  the  contract  and 
place  the  corporation  whose  stock  he 
receives  In  st^tu  quo  by  tendering 
the  certificates  owned  by  his  children, 
but  still  In  his  possession.  Francis 
V.  New  York,  etc.,  B.  Co.,  108  N.  Y. 
93,    16  NE  192. 


[b]  Offer  to  return  stoOk  pcocnr- 
able  In  open  mazket. — It  has  been 
held,  however,  that  where.  In  an  ac- 
tion on  a  stock  subscription  contract, 
defendant  pleads  a  rescission  of  the 
contract  for  false  representations 
and  fraud,  and  In  his  affidavit  of  de- 
fense, filed  shortly  after  discovery  of 
the  fraud,  tenders  a  return  of  the 
stock,  such  tender  is  sufficient  al- 
though he  has,  prior  to  his  discovery 
of  the  fraud,  sold  some  of  his  shares, 
where  he  can  replace  such  shares  at 
any  time  by  purchase  In  the  open 
market.  American  Alkali  Co.  v. 
Salom,  131  Fed.  46,  65  CCA  284  [cer- 
tiorari den  196  U.  S.  641.  26  SCt  796, 
49  L.  ed.  631]. 

45.  Re  Mt.  Morgan  GoU  Mine.  Ltd., 
56  L.  T.  Rep.  iC  S.  622;  Nelles  v. 
Ontario  Inv.  Assoc.  17  Ont.  129. 

Sale  after  dlaoovary  of  fMrnA  a  bar 
to  raaolaalon  see  supra  i  867. 

46H'  Vulcan  F.  Ins.  Co.  v.  Jor- 
gensen,  33  Cal.  A.  763,  166  F  8S6. 

46H.  Vulcan  F.  Ins.  Co.  v.  Jor- 
gensen,  33  Cal.  A.  763,  Itfi  P  835. 

46H.  Vulcan  F.  Ins.  Co.  v.  Jor- 
gensen,  33  Cal.  A.  763,  166  P  885. 

46.  U.  S. — Edenbom  v.  Sim,  206 
Fed.  276,  124  CCA  3(9  [rev  on  other 
grounds  242  U.  S.  181,  37  SCH  36] ; 
Mlchener  v.  Payson,  17  F.  Caa.  No. 
9.621. 

Ga. — Howard  v.  Glenn,  86  Qa,  238, 
11  SB  610,  21  AmSR  166. 

Ind. — Marion  Trust  Co.  v.  Bliah, 
(A.)   79  NE  416. 

Ky. — Preston  v.  JeSerai  W»  Ky. 
884,  200  SW  654. 

Pa. — Howard  v.  Turner,  166  Pa. 
349.   26  A  753,   86  AmSR  883. 

Wa£h. — Cox  V.  Dickie,  48  Wash. 
264,  98  P  523;  Adamant  Mfg.  Co.  v. 
Wallace,   16  Wash.  614,   48  P  416. 

W.  Va. — Wheeling  City  Bank  v. 
Bryan,  72  W:  Va.  29,  78  SB  400. 

Eng. — Tennent  v.  Glasgow  Bank.  4 
App.  Caa.  616;  Oakes  v.  Turquand, 
L.  R.<2  H.  L.  326,  ,6  ERC  879. 

And  see  other  cases  infra  this 
section. 

See  generally  Contracts  t  660. 

"A  contract  procured  by  fraud  Is 
not  void,  but  voidable  onlx,  at  the 
option  of  the  party  defrauded.  It  Is 
binding  upon  him  until  rescinded, 
and.  If  before  he  exercises  the  option 
to  rescind.  Innocent  third  parties 
have,  in  reliance  on  the  fraudulent 
contract,  acquired  rights  which  would 
be  prejudiced  by  Its  rescission,  they 
may  generally  have  it  enforced  for 
their  benefit,  although  the  party  by 
whose  fraud  It  was  procured  could 
not  do  so."  Martin  v.  South  Salem 
Land  Co.,  94  Va.  28,  49.  26  SE  691. 

[a]  Haaaona  for  mla. — (1)  "This 
principle  is  founded  In  reason  and 
justice.  If  one  or  two  Innocent  per- 
sons must  suffer  from  the  miscon- 
duct of  a  third,  the  burden  must  fall 
upon  the  one  whose  conduct  enabled 
the    third   person   to    perpetuate    the 


XV>r  latar  oaaaa,  davalopmanta  and  oIuuwsb  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  fraud  or  in  rescinding  after  its  discovery,  al- 
though laches  might  not  be  such  as  to  bar  a  rescis- 
sion as  between  him  and  the  corporation.*^ 

[i  871]  (bb)  Negotiable  Paper.  If  the  sub- 
scriber or  purchaser  has  given  bis  negotiable  prom- 
issory note  in  payment,  he  cannot,  even  aside  from 
the  question  of  laches,  rescind  and  set  up  the  fraud 
as  a  defense  against  a  bona  fide  holder  for  value.*^ 

[i  872]  (cc)  Insolvency  of  Oorporation  and 
Bights  of  Oreditors.  Lacbes.  A  subscriber  to 
stock  certainly  cannot  rescind  bis  subscription  and  , 
escape  liability  thereon,  nor  recover  what  he  has 
paid,  after  the  corporation  has  become  insolvent 
and  its  assets  are  needed  for  the  pa3mient  of  its 
debts,  if  he  has  been  gpiilty  of  laches  either  in  re- 
scinding  the   subscription   after  discovery  of  the 


fraud  or  in  discovering  the  fraudl^  He  must  claim 
a  rescission  within  the  shortest  limit  of  time  which 
is  fairly  possible  in  the  particular  case.°° 

In  absence  of  laches.  In  England  the  courts  have 
gone  further  and  the  settled  rule  is  that  a  -sub- 
scriber cannot  rescind  for  the  first  time,  either  by 
notice  to  the  \corporation  or  by  action,  after  the 
corporation  has  become  insolvent  and  winding-up 
proceedings  have  been  commenced,,  even  though  he 
has  not  been  guilty  of  laches  either  in  discovering 
the  fraud  or  in  rescinding  after  its  discovery,  JJie 
rights  of  innocent  oreditors  being  regarded  as  su- 
perior to  the  rights  of  a  stockholder,  even  though 
his  subscription  has  been  procured  by  fraud,  and 
he  has  not  been  g^iilty  of  laches;"*  nor  will  a  re- 
scission be  permitted,  in  England,  after  the  corn- 


wrong'  complained  ot."  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  49, 
26  SB  591.  (2)  "The  reasons  for  the 
rule  .  .  .  are  based  upon  whole- 
some and  sound  equitable  principles, 
one  of  which  is  that  If  a  loss  occurs 
it  should  be  borne  by  the  one  who 
is  the  most  culpable,  and  not  by  the 
one  who  was  Induced  by  appearances 
to  alter  his  position,  which  appear- 
ances were  permitted  to  exist  by  the 
non-vlgllant  subscriber  failing  to 
take  steps,  within  a  reasonable  time 
to  correct  tbem."  Per  Thomas,  J., 
In  Preston  v.  Jeffers,  179  Ky.  384, 
389.    200    SW    664. 

[b]  Bleht  of  lanooaat  tUrdpai. 
tlM  must  be  sreclally  pleaded.  Wels- 
sineer  Tobacco  Co.  v.  van  Buren,  185 
Ky.  759,  128  SW  289,  185  AmSR  602. 

tc]  Mtaian  at  jfroot. — Where  It 
affirmatively  appears  that  the  sub- 
scriber has  done  no  wrong,  and  Is 
insisting  only  on  his  legal  right,  be 
will  not  be  defeated,  except  upon  a 
showing  that  some  Innocent  person 
will  suffer  by  the  recognition  of  his 
right.  Independent  Van.,  etc.,  Co.  v. 
Iowa  Mercantile  Co.,  (Iowa)  1<8  NW 
782. 

47.  Iowa. — Johnson  v.  Morgan,  160 
NW  2.  _     

Mich. — ^DnlHeld  v.  E.  T.  Bamum 
Wire,  etc.,  Works,  64  Mich.  298,  81 
NW  310. 

N.  C. — Chamberlain  v.  Trogden,  148 
N.  C.  139,  61,  SB  628,  16  AnnCas  177. 

Tenn. — Helskell  v.  Morris,  135 
Tenn.  238,  186  SW  99. 

Va. — Martin  v.  South  Salem  L^nd 
Co..  94  Va  28.  26  SB  691:  Welslger 
V.  Richmond  Ice  Macb.  Co.,  90  Va. 
795.  20  SB  361.  _ 

Bng. — In  re  Hop,  etc.,  Bxch.,  etc., 
Co.,  1,.  R.  1  Eq.  488,  36  Beav.  278, 
56  Reprint  900;  Venezuela  Cent.  R. 
Co.  V.  Kisch,  L.  R.  2  H.  L.  99;  Ellis 
V.  Sctamceck.  6  Bing.  621,  16  ECL  702, 
130  Reprint  1163. 

N.  B. — ^Farrell  v.  Portland  Rolling 
Hills  Co.,  Ltd.,  38  N.  B.  364  [app  al- 
lowed 40  Can.  S.  C.  339,  6  EastLR 
293]. 

And  see  other  cases  infra  i  872. 

48.  Zang  V.  Adams.  23  Colo.  408,  y4  8 
P  509,  68  AmSR  249:  Ogden  v.  Andre, 
17  N.  Y.  Super.  683:  Wheeling  City 
Bank  v.  Bryan,  72  W.  Va.  29,  78  SB 
400;  Andrews  v.  Hart.  17  Wis.  297. 
See  supra  {  862. 

49.  U.  S.— Urton  V.  Tribllcock,  91 
U.  S.  46,  23  L.  ed.  203:  Ogllvle  v. 
Knox  Ins.  Co.,  22  How.  380,  16  I>.  ed. 
349;  Ratclltr  V.  Clendenin,  232  Fed. 
61,  148  CCA  263:  Bank  of  North 
America  v.  Pennsylvania  Oil  Refining 
Co.,  216  Fed.  377;  In  re  American 
Nat.  Beverage  Co.,  193  Fed.  772;  In 
re  Eureka  Furniture  Co.,  170  Fed. 
486;  Brown  v.  AllsbacK,  166  Fed.  488 
[rev  on  other  grounds  179  Fed.  32, 
i03  CCA  16]:  Bartol  v.  Walton,  etc., 
Co.,  92  Fed.  13-;  Wallace  v.  Bacon,  86 
.Fed.  S&3;  Newton  Nat.  Bank  v.  New- 
Win,    74   Fed.    13E,    20    CCA    339.    33 

LRA  727;  Ross-Meehan  Brake-Shoe 
Fay.  Co.  v.  Southern  'Malleable  Iron 
Co.,  72  Fed.  957  [rev  on  other 
crroundA  79  Fed.  10,  24  CCA  426.  38 
lAA  (16j{  F^Ttar  v.  Walker,  8  F. 
Cas.  No.  4.679.  3  Dill.  506;  Michener 
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V.  Payson,  17  F.  Cas.  rjo.  9,624;  Up- 
ton V.  Englehart,  28  F.  Cas.  No. 
16,800,   3  Dill.   496. 

Cal. — Peo.  V.  California  Safe  De- 
posit, etc.,  Co..  19  Cal.  A.  414.  126 
P  616,   620. 

Conn. — Northrop  v.  Bushnell,  38 
Conn.  498. 

Qa. — Qress  v.  Knight,  t36  Ga  60,  68 
SB  834,  31  LJIANS  900;  Howard  v. 
Glenn,  85  Ga.  238,  11  SB  610,  21  Am 
SR  156;  Turner  v.  Grangers'  L,.,  etc., 
Ins.  Co.,  65  Qa.  649.  38  AmR  801. 

Ida. — Meholin  v.  Carlson,  17  Ida. 
742,   107  P  755, /134  AmSR  286.    ' 

Ind. — Marlon  Trust  Co.  v.  Bllsh, 
(A.)  79  NE  415. 

Iowa. — Johnson  v.  Morgan,  160, 
NW  2. 

Ky. — -Reid  V.  Owensboro  Sav.  Bank, 
etc,  Co.,  141  Ky.  444,  132  SW  1026. 

Mich. — Blssell  V.  Heath,  98  Mich. 
472,  67  NW  586;  Duffield  v.  Barnum 
Wire,  etc..  Works,  64  Mich.  293,  81 
NW  810. 

Minn. — Olson  v.  State  Bank,  67 
Minn.  267,  69-  NW  904. 

Miss. — Safford  v.  Barnes,  89  Miss. 
399. 

Mo. — Ramsey  'v.  Thompson  Mfg. 
Co.,   116  Mo.   813.   22   SW  719. 

N.  J. — Tiemey  v.  Parker,  68  N.  J. 
Bq.  117.  44  A  161. 

N.  T. — Hurd  v.  Kelly,  78  N.  T.  688. 
34    AmR    567;    Ruggles    v.    Brook.    6 
Hun  164;   Southworth  v., Morgan.  71 
Misc.   214,  188  NTS  698. 
N.  C. — Chamberlain  v.  Trogden,  148 
N.  C.  139.  61  SB  628.  16  AnnCas  177 
(question  for  jury). 
,  Oh. — Painesvllle  Nat.  Bank  v.  King 
Varnish  Co.,  1  ToledoLegN  304. 
.  Pa.-— Hllllard  ▼.  Allegheny  Qeomet- 
^?^i   J^?°^  Carving   Co.,    173    Pa.    1, 
84  A  231;  Howard  v.  Turner,  165  Pa. 
349.  26  A  763,  36  AmSR  883. 
„  S.  p.--Keyes  v.  Blue  Bell  Medicine 
Co.,  34  S.  D.  297,  148  NW  605. 

Tenn.— Helskell  v.  Morri<i,  136 
Tenn.  238,   186  SW  99.  - 

„  V8_— Martin  v.  South  Salem  Land 
Co..  94  Va.  28,  26  SB  691;  Welslger  v. 
Richmond,  Ice  Mach.  Co.,  90  Va  796. 
20  SB  361. 

Eng. — Tennent  v.  Glasgow  Bank,  4 
App.  Cas.  616;  In  re  Estates  Inv.  Co., 
L.  R.  4  Ch.  497;  In  re  Barned's  Bank- 
ing Co.,  L.  R.  2  C!h.  674:  Downes  v. 
Ship,  L.  R.  8  H.  L.  348:  Oakes  v. 
Turnquand,  L.  R.  2  H.  L.  825,  6  BRC 
879;  In  re  Estates  Inv.  Co.,  L.  R.  9 
Eq.  263;  In  re  Chrlstineville  Rubber 
Est.,  Ltd.,   81  L.  J.  Ch.   63. 

Ont — Re  National  Husker  Co.,  5 
OntWN  376,  26  OntWR  348,  14  Dom 
LR  696  [dism  app  10  DomLR  643,  4 
OntWN  1077,  24  OntWR  385]. 

[a]  Vhs  rwMoa  for  the  role  is 
that.  If  he  waits  until  the  corpora- 
tion becomes  Insolvent  or  Its  atTalrs 
are  in  course  of  liquidation,  his  at- 
tempt to  secure  a  rescission  or  dam- 
ages for  the  fraud  which  had  been 
perpetrated  upon  him  would  afTect 
the  rights  of  the  creditors  of  the  In- 
stitution. Palmer  v.  Citizens'  Bank, 
179  Ky.  54,  200  SW  41. 

SO.  Lord  Cairns'  judgment  In  Scho- 
ley  V.  Venezuela  Cent.  R.  Co.,  L.  R.  9 
Eq.   266  note. 

[a]    As  to  tlM  time  wltUn  wlitoli  s 


volt  In  equity  mnst  be  bxangbl  to  re- 
strain an  action  for  calls,  and  the 
diligence  with  which  such  a  suit 
must  be  prosecuted  see  the  remarks 
of  Lord  Cottenham  in  Thorpe  v. 
Hughes,  8  Myl.  &  C.  742,  14  BngCh 
742,  40  Reprint  1112. 
[b]  BesolBsloii  for  VBrtamoe  between 

rarotpeotns     and    mamonutdnm (1) 

The  doctrine  that  th«  stockholder 
must  proceed  with  diligence,  and  be- 
fore the  commencement  of  winding- 
up  proceedings,  to  claim  a  rescission 
because  of  a  variance  between  the 
prospectus  and  memorandum  may  be 
gathered  from  the  following  among 
other  cases:  In  re  Barned's  Banking 
Co.,  L.  R.  2  Ch.  674-  In  re  Madrid 
Bank,  L.  R.  2  Ch.  536;  Kincaid's  Case, 
L.  R.  2  Ch.  426;  In  re  Cachar  Co.,  L. 
R.  2  Cni.  412;  Downes  v.  Ship,  L.  R.  8 
H.  L.  343!-(>akes  v.  Turquand.'  L.  R. 
2  H.  L.  326,  6  ERC  879;  In  re  Russian 
Ironworks  Co.,  L.  R.  3  Eq.  796;  In  re 
Russian  Ironworks  Co.,  L.  R.  3  Eq. 
790.  (2)  Notice  to  a  stockholder  of 
such  variance.  In  re  Barned's  Bank- 
ing Co.,  L.  R.  2  Ch.  674;  In  re  Rus- 
sian Ironworks  Co.,  Xi.  R.  1  Ch.  674; 
Oakes  v.  Turquand.  L.  B.  2  H.  L.  825, 

6  BRC  879;  Matter  of  Scottish,  etc.; 
Finance  Bank,  Ltd..  2  De  G.  J.  &  8. 
544,  67  EngCh  426.  46  Reprint  486.      • 

61,     In  re  London,  etc..  Bank,  L.  R. 

7  C3i.  66:  Kent  v.  Freehold  Land, 
etc..  Co.,  L.  R.  3  Ch.  493  [rev  L.  R. 
4  Eq.  6881;  Oakes  v.  Turquand,  L.  R. 
2  it  L.  326,  6  ERC  879;  In  re 
Hercules  Ins.  Co.,  L.  R.  18  Eq. 
666:  In  re  London,  etc..  Bank,  L.  R. 
12  Eq.  331;  In  re  Hull,  etc.,  Bank, 
16  Ch.  D.  607;  Stone  v.  City,  etc.. 
Bank,  Ltd.,  8  C.  P.  D.  282;  Powls 
V.  Harding,  1  C.  B.  N.  S.  533,  87  ECL 
533,  140  Reprint  217;  Dossett  v. 
Harding,  1  C.  B.  N.  S.  524,  87  ECL 
524,  140  Reprint  214;  Henderson  v.  ' 
Royal  British  Bank,  7  EL  &  B.  356, 
90  ECL  366,  119  Reprint  1279,  1  H. 
&  N.  686  note,  156  Reprint  1376 
(statutory  proceeding  against  a  par- 
ticular stockholder);  Deposit,  etc., 
Assur.  Co.  V.  /Ayscough,  6  E.  &  B. 
761,  88  ECL  761.  119  Reprint  1048; 
Danlell  v.  Royal  British  Bank,  1  H. 
&  N.  681.  156  Reprint  1375;  In  re 
Central  Klondyke  Gold-MIn.,  etc., 
Co.,  6  Manson  282. 

[a]  Zt  waa  heUl  by  the  bouse  of 
lords,  in  a  leading  case,  that  after 
the  winding  up  of  a  joint-stock  com- 
pany had-  commenced,  a  stockholder 
could  not  have  his  contract  rescinded 
for  fraud  In  Its  procurement.  This 
decision  yras  based  upon  the  ground 
that  Innocent  third  parties  had  ac- 
quired rights  which  would  be  de- 
feated by  the  rescission.  Oakes  v. 
Turquand,  L.  R.  2  H.  L.  825,  6  ERC 
879. 

[bl  Action  ftt  law. — ^Nor  can  a 
stockholder  sustain  an  action  at  law 
on  this  ground  against  the  company, 
to  recover  back  the  amount  which  he 
has  paid  on  account  of  his  subscrip- 
tion, after  winding-up  proceedings 
have  commenced,  although  he  has 
repudiated  htt  contract  within  a 
re.asonable  time  after  he  has  dis- 
covered the  fraud,  so  that  his  action, 
.but  .  for  .the  Intervention,  of  the 
wlndlng-Tip  proeeediTigs,   would  have 
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pany  has  stopped  payment  and  the  directors  have 
called  an  extraordinary  general  meeting  of  the 
■stockholders  for  the  puspose  of  passing  a  resolu- 
tion to  wind  up  the  company.'* 

la  Oanada  the  mle  is  the  same  as  in  England,"* 
and  bars  a  seseission  after  the  corporation  has  be- 
come insolvent  and  winding-up  or  liquidation  pro- 
ceeding^ have  been  commenced."^ 

la  the  United  States  there  is  so  much  confusioa 
in  the  opinions  of  the  courts,  and  such  a  conflict 
in  the  cases,  that  no  fixed  genesal  rule  can  be  said 
to  have  been  established.*'  In  some  cases  an  abso- 
lute rule  like  that  established  in  England  has  been 
laid  down  or  recognized."  In  other  cases  the  courts 
have  merely  found  elements  of  estoppel  in  the  cir- 
cumstances aside  from  the  question  «f  laches,  and 


have  held  that,  where  a  considerable  time  has 
elapsed  since  the  subscription  or  purchase  was 
made,  or  where  the  subscriber  or  purchaser  ^as 
actively  participated  in  the  management  of  the 
afiairs  of  the  corporation,  has  stoi^  by  and  per- 
mitted it  to  contract  debts,  or  has  received  divi- 
dends or  otherwise  enjoyed  the  benefits  of  his  rela^- 
tion  as  a  stockholder,  he  cannot  rescind  and  recover 
what  he  has  paid,  or  escape  liability  for  what  may 
be  due  from  him,  after  the  corporation  has  become 
insolvent  and  has  committed  an  act  of  insolvency 
or  gone  into  the  hands  of  a  receiver,  an  assignee 
for  'the  benefit  of  creditors,  or  a  trustee  in  bank- 
ruptcy or  insolvency,  even  though  he  has  not  been 
guilty  of  laches  in  discovery  of  the  fraud  or  in 
taking  steps  to  rescind  after  its  discovery;"  but  if 


l«en  In  time.  Stone  v.  CltT,  etc.. 
Bank,  Ltd.,  S  C.  P.  D.  282. 

[c]  TotajatMT  ox  iwidaBtarF  pro- 
OMtfnfB. — The  mle  fa  applicable  to 
a  voluntary  winding  up,  as  well  as 
to  a  compulsory  winding;  up,  the 
Object  of  both  proceedings  being  the 
same,  namely,  to  realize  the  assets 
of  the  company  for  distribution 
among  ■  its  creditors,  which  assets 
Include  uncalled  capital.  Stone  v. 
City,  etc..  Bank,  Ltd.,  2  C.  P.  D.  282 
foverr  Hall  y.  Old  Talargoch  Lead 
Mln.  Co.,  3  Ch.  D.  749]. 

52.  Tennent  y.  Glasgow  Bank,  4 
App.  Cas.   615. 

[a]  Hare  iBsolveaor, — But  It  has 
been  held  that  the  mere  circum- 
stance that  the  company  is  Insolvent 
at  the  time  when  the  stockholder 
takes  proceedings  to  rescind  does 
not.  In  the  absence  of  countervailing 
equities,  deprive  him  of  his  right  of 
rescission.  In  re  Ix>ndon,  etc.,  Bank, 
Ltd.,  66  L.  J.  Ch.  321.  See  also  Re 
London,  etc.,  Electric  Lighting,  etc., 
Co.,  Ltd.,  56  L.  T.  Rep.  N.  S.  670; 
and  Infra  this  section  text  and  note 
S4. 

53L     See  supra  this  section. 

64.  Re  Central  Bank  of  Canada, 
,  25  CanLJNS  238;  Farrell  v.  Portland 
Rolling  Mills  Co.,  Ltd.,  38  N.  B.  364 
[app  allowed  40  Can.  S.  C.  339,  5 
EastLR  298];  Stephens  v.  Rlddell,  21 
Ont.  L.  484.  16  OnlWR  277;  Brown- 
less  V.  Hyde,  16  Que.  K.  B.  221;  La 
Compagnle  lyHotel  St-Roch  v.  Bar- 
beau,  48  Que.  Super.  94. 

[a]  FnrcIiMM  oftlpaUUm  tOttaaa^— 
■  The  rule  does  not  apply  in  the  case 
of  a  purchase  of  paid-up  shares 
from  the  corporation  as  distinguished 
from  a  subscription  for.  or  a  pur- 
chase of,  original  shares.  Farrell 
r.  Manchester,  40  Can.  S.  C.  839,  5 
EastLR  298  [allowing  app  38  N.  B. 
364]. 

rb]  Km*  iaMOlTtner  wot  tfuratfii. 
—But  it  la  no  'answer  to  a  stock- 
holder's action  against  the  company 
for  rescission  of  the  allotment  to  him 
of  shares,  for  which  he  had  fully 
paid,  subscribed  for  upon  a  fraudu- 
lent misrepresentation  of  the  com- 
?any,  for  the  latter  to  set  up  that  at 
he  time  when  the  action  was 
brought  the  company  was  In  financial 
difficulties  ^d  that  the  interest  of 
creditors  had  intervened,  if  the  com- 
pany has  not  been  placed  in  liquida- 
tion, although  an  assignee  had  been 
appointed,  under  the  Sale  of  Goods  in 
the  Bulk  Act  (Rev.  St.  c  204)  to 
carry  out  the  sale  of  its  entire  stock 
In  trade.  Fltsherbert  v.  Dominion 
Bed  Mfg.  Co.,  21  B.  C.  226,  23  DomLR 
126,  8  WestWkly  743.  And  see  infra 
text  and  note  61. 

56.  See  review  of  the  authorities 
In  Newton  Nat.  Bank  v.  Newbegin, 
74  Fed.  136,  20  CCA  339,  38  LRA 
727:  Peo.  v.  California  Safe  Deposit, 
etc.,  Co.,  19  Cal.  A.  414.  126  P  616, 
620. 

661  U.  S. — ^Mlchener  v.  Payson.  17 
F.  Cas.  No.  9,624.  And  see  dictum  In 
Lantry  y.  Wallace.  182  U.  8.  636,  21 
BCt  878,  45  L.  ed.  1218,  and  Scott  v. 


Deweese,  181  U.  S.  202,  21  SCt  685, 
46  L.  ed.  822. 

Ga. — Empire  L.  Ins.  Co.  v.  Brown, 
146  Oa.  818,  89  SE  1086;  Oress  v. 
Kni^t,  136  Ga.  66,  68  SE  834,  31 
LRANS  900;  Howard  v.  Glenn,  86 
Oa.  238,  11  SE  610,  21  AmSR  166; 
Turner  v.  Grangers'  L.,  etc.,  Ins.  Co., 
65  Ga,  649.  38  AmR  801;  Cosmopoli- 
tan L.  Ins.  Co.  V.  Sheats.  20  Ga.  A. 
622,  93  SE  607;  Southern  Tobacco 
Co.  V.  Armstrong.  11  Ga.  A.  601,  606, 
76  SE  828   [cit  Cyc]. 

Ind. — ^Marion  Trust  Co./  y.  Bllsh, 
(A.)    79   NE  416. 

Ky. — Deppen  v.  German-American 
Title  Co.,  70  3W  868.  24  KyL  1110, 
72  SW  768,  24  KyL  1876.  Contra 
Reid  V.  Owensboro  Sav.  Bank,  etc., 
COj  141  Ky.  444,  132  SW  1026. 

Tex. — Thompson  v.  AmarlUo  First 
State  Bank,  (Civ.  AJ  189  SW  116: 
Burleson  v.  Davis,  (Civ.  A)  141  SW 
669,  661  [clt  Cyc];  Mathis  v.  Prid- 
ham.  1  Tex.  Civ.  A.  58,  20  SW  1016. 

[a]  Jndleial  «tatam«ita  of  mle, — 
(1)  "If.  as  in  the  case  before  us, 
others  than  the  subscriber,  in  the 
meantime  have  acted  upon  the  faith 
of  such  .subscription,  and  bepome 
creditors  of  the  corporation,  and  the 
corporation  has  become  Insolvent, 
sucn  subscriber  cannot  rescind  his 
contract  and  subscription  or  recover 
money  paid  thereon.  In  such  event 
the  receiver  represents  the  creditors 
as  well  as  the  corporation,  and  is 
not  estopped  by  any  fraud  of  the 
corporation,  and  therefore  the  fraud 
set  up  In '  his  answer  is  no  defense." 
Marlon  Trust  Co.  v.  Bllsh,  (Ind.  A.) 
79  NE  416,  417.  (2)  "Though  a 
subscription  to  stock  may  have  been 
Induced  by  fraud,  the  suoscriber  can 
not  recover  the  amount  paid  by  him. 
if  there  be  creditors  to  an  equal  or 
larger  amount  on  debts  contracted 
after  his  subscription."  Empire  L. 
Ins.  Co.  V.  Brown.  145  Oa.  818,  821, 
89  SE  1085  [ctt  Turner  v.  Orangers* 
L.,  etc.,  Ins.  Co.,  66  Ga.  649,  38  AmR 
801].  (3)  "If  a  person  subscribes 
for  stock  in  a  corporation,  and  there- 
upon the  company  .proceeds  to  do 
business  upon  the  basis  of  the  stock 
subscribed,  and  incurs  indebtedness, 
the  subscriber  can  not,  after  insolv- 
ency of  the  company  and  the  ap- 
pointment of  a  receiver,  obtain 
relief  on  the  ground  of  fraudulent 
representations  of  the  agents  of  the 
company  In  securing  his  subscrip- 
tions, as  against  creditors  thus  ob- 
taining rights,  or  a  receiver  repre- 
senting them."  Gress  v.  Knight, 
136  Ga.  60,  68  SE  884,  31  LRANS 
900. 

[b]  Beooverjr  of  anunoit  paid. — 
It  follows  that  a  person  who  has 
been  induced  to  become  a  stockholder 
In  a  corporation  by  fraudulent  repre- 
sentations cannot  recover  the  amount 
paid  by  him  on  his  subscription, 
after  the  corporation  has  become  In- 
solvent, until  the  claims  of  Its 
creditors  are  satisfied.  Turner  v. 
Grangers'  L.,  etc.,  Ins.  Co.,  65  Ga. 
649.  38  AmR  801.  See  also  Howard 
V.   Glenn,   85   Oa.   238,   11    SB  610,  II 


AmSB  166. 

[c]  HMUMgollaU*  B«t»  fox  BUll- 
■exiptiOB.— The  fact  that  a  note  given 
in  payment  of  a  stock  subscription 
is  nonnegotiable  does  not  enable  the 
subscriber  to  set  up  fraud  to  escape 
liability  as  against  creditors  on  in- 
solvency of  the  con>oration.  Marlon 
Trust  c5o.  y.  Bllsh,  (Ind.  A.)  79  NB 
415. 

67.  U.  S. — Ratcllff  v.  Clendentn, 
232  Fed.  61,  146  (X!A  253;  Scott  v. 
Latimer,  89  Fed.  843.  33  (JCA  1  [air 
181  U.  S.  202,  21  SCt  585,  46  L.  ed. 
8221;  Newton  Nat.  Bank  v.  Newbegin, 
74  Fed.  136,  20  CCA  339,  38  LRA  727 
(often  cited  as  a  leading  cose). 

Ky. — Held  v.  Owensboro  Sav.  Bahk, 
etc.,   Co.,   141   Ky.  444,  132   SW   1026. 

Mich. — Bissell  V.  Heath.  98  Mich. 
472.  67  NW  585;  Duffleld  v.  B.  L. 
Bamum  Wire,  etc..  Works,  64  Mich. 
293,  81   NW  310. 

Minn. — Olson  v.  State  Bank,  87 
Minn.  267,  69  NW  904. 

Pa. — Howard  y.  Turner,  16B  Pa. 
349,  26  A  763,  86  AmSR  883;  Hanly 
V.  Cosmopolitan  Nat.  Bank,  20  Pa. 
Dist  401. 

S.  D. — Keyes  v.  Blue  Bell  Medicine 
Co.,  34  3.  D.  297,  148  NW  606. 

W.-  Va.— Morrisey  v.  Wllliama.  82 
SB   609. 

[a]     JnUetal  statamemtB  of  rule. — 

(1)  "When  a  corporation  becomes 
bankrupt,  the  temptation  to  lay  aside 
the  garb  of  a  stockholder,  on  one 
pretense  or  another,  and  to  assume 
the  role  of  a  creditor,  is  very  strong, 
and  all  attempts  of  that  kind  should 
be  viewed  with  suspicion.  If  a 
considerable  period  of  time  has 
elapsed  since  the  subecriptlon  was 
made;  if  the  subscriber  has  actively 
participated  in  the  management  of 
the  aitairs  of  the  corporation;  if 
there  has  been  any  want  of  diligence 
on  the  part  of  the  stockholder,  either 
In  discovering  the  alleged  fraud,  or 
In  taking  steps  to  rescind  when  the 
fraud  was  discovered;  and.  above  all. 
if  any  considerable  amount  of  corpo- 
rate indebtedness  has  been  created 
since  the  subscription  was  made, 
which  is  outstanding  and  unpaid. — 
in  all  of  these  cases  the  right  to 
rescind  should  be  denied,  where  the 
attempt  is  not  made  until  the  cor- 
poration becomes  Insolvent."  New- 
ton Nat.  Bank  v.  Newbegin,  74  Fed. 
135,    140.    20    CCA    339,    33    LRA    727. 

(2)  "A  stockholder  who  is  Induced 
by  fraud  to  purchase  the  stock  of  a 
corporation,  and  who  for  years,  while 
the  corporation  is  a  going  concern 
and  is  incurring  debts  to  eredltora. 
which  still  exist,  receives  dividends 
or  Income  from  his  purchase  of  the 
stock,  is  estopped,  after  the  corpo- 
ration becomes  insolvent,  has  ceased 
to  be  a  going  concern,  and  Is  ad- 
judged a  DanKTUpt,  from  rescinding 
his  purchase  of  the  stock  against  a 
protest  of  its  creditors."  Ratcllff 
v.  Cnendenin,  282  FM.  61.  <4.  146 
CX:a  263.  (3)  'The  decisions  of  the 
courts,  we  think,  sustain  the  doctrine 
laid  down  in.  the  text-books  that  a 
person  who  has  to  all  external  ap- 
pearances become  a  stockholder,  can- 
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none  of  the  above  eontlitions  exist,  and  the  proof 
of  the  alleged  fraud  is  elear,  a  resbisslon  should  be 
allowed  as  well  after  as  before  the  corporation  has 
become  insolvent  and  ceased  to  be  a  going  concern." 
In  other  eases,  since  it  is  considered  that  creditors 
have  no   equity  superior  to  that  of  an  innocent 
stockholder    whose    subscription    or   purchase    has 
been  procured  by  fraud,  and  who  is  absolutely  free 
from  any  imputation  of  laches,"  it  seems  to  be , 
held  broadly  -  that  he  may  rescind  for  the  fraud  ' 
under  such  circumstances  even  after  the  insolvency , 
of  the  corporation  and  as  against  a  receiver,  an 
assignee  for  the .  creditors,  or  a  trustee  in  bank- 
ruptcy or  insolvency,  as  the  case  may  be." 

Besdssion  while  corporation  is  a  going  conceiiL 
Even   where  the  strict   doctrine  is  recognized,   it 


not,  as  to  creditors  who  may  have 
trusted  the  company  upon  the  faith 
of  Ms  membership,  nave  his  contract 
of  sulwcripUon  rescinded  upon  the 
ground  of  '  fraud  where  he  did  not 
repudiate  the  contract,  and  take 
steps  to  have  it  rescinded,  before 
the  company  stopped  payment  and 
becahie  actually  insolvent;  certainly 
not,  wher«  It  noes  not  appear  that 
he  was  diligent  in  discoverinK  the 
fraud  and  prompt  in  repudiating  his 
contract  after  it  was  discovered." 
Martin  v.  South  Salem  Land  Co.,  94 
Va.  28,  61.  26  S33  591,  B98.  (4)  "In 
brief,  oar^conclusion  is  that  when  a 
stoclcholder  has  been  induced  by  the 
false  or  fraudulent  representations 
of  the  officers  of  a  corporation  to 
purchase  its  stock  he  may  during  the 
solvency  of  the  corporation,  if  the 
action  is  brought  within  a  reason- 
able time  after  the  fraud  Is  dis- 
covered and  before  the  statute  of 
limitation  has  barred  it,  have  a  re- 
scission of  his  contract  upon  equi- 
table terms  or  recover  the  loss 
sustained  by  the  fraud.  But  if  the 
corporation  is  insolvent  when  the 
action  for  rescission  or  other  relief 
is  brought,  or  if  proceedings  have 
then  been  instituted  to  liquidate  its 
affairs  on  the  ground  of  insolvency, 
and  the  rights  of  creditors  will  be 
affected,  the  shareholder  who  has 
been  induced  by  fraud  or  misrepre- 
sentation to  purchase  stock  cannot 
obtain  relief  from  his  contract  unless 
he  became  a  stockholder  so  shortly 
before  the  insolvency  as  not  to  have 
had  reasonable  time  or  opportunity 
to  investigate  Its  affairs  and  discover 
the  fraud,  nor  unless  upon  the  dis- 
covery he  without  delay  asserts  his 
right  to  appropriate  relief."  Reld 
V.  Owensboro  Sav.  Bank,  etc.,  Co., 
141   Ky.    444,   4S1,   132    SW  1026. 

[b1  AUowlar  dalrts  to  be  coa- 
tneted<— A  stockholder  cannot  set 
up  by  way  of  defense  fraud  practised 
by  the  corporation  on  him  in  its  acts 
or  organization,  where  be  has  stood 
by  and  interposed  no  objection  while 
the  corporation  has  contracted  debts. 
Beck  V.   Henderson.   76   Ga.   360. 

[c]  Wbwf  defeaOaat  pennlttea  a 
ootpoiatloii  tb  lioia  him  out  as  a  41. 
netor  and  atookliolder,  and  accepted 
certificates  under  a  tentative  agree- 
ment to  purchase  and  pay  for  them, 
it  was  no  defense  to  an  action  by  a 
receiver  of  the  corporation  to  recover 
for  the  unpaid  stock  that  the  sub- 
scription was  procured  by  fraud. 
Johns  v.  Clother,  78  Wash.  602,  139 
P  76B. 

[d]  Katmal  Insnraooe  oompaoy. — 
That  fraud  is  not  available  as  a  de- 
fense to  a  member  of  a  mutual  in- 
surance company  who  has  had  the 
Mneflt  of  the  Insurance,  as  against 
the  rights  of  creditors  of  the  corpo- 
Rttion  see  Mansfield  v.  Woods,  9  Oh. 
D«c.  (Reprint)  761,  29  CincLBul  111. 
„»».  Wallace  v.  Bacon,  86  Fed.  653; 
Newton  Xat.  Bank  v.  Newbegin,  74 
Fed.  136,  20  CCA  339,  33  LRA  727; 
Reld  v.  Owensboro  Sav.  Bank,  etc., 
Co..  141  Ky.  444,  448,  132  SW  1026 
[dt  Cyc];  Kentucky  Mut.  Inv.  Co.  v. 
fchaefer,  120  Ky.  227.  86  SW  1098, 
ii  KyL  657;  Morrissey  v.  Williams, 


74  W.  Va.  636,  82  SB  609,  IiRA1916D 
792.  And  see  cases  in  following 
notes. 

S9.  Peo.  v.  California  Safe  De- 
posit, etc..  Co.,  19  Cal.  A.  414.  126 
P  616,  520:  Johns  v.  Coffee,  74  Wash. 
189    133  P  4 

80.  U.  S.— Wallace  v.  Bacon,  86 
Fed.  653;  Merrill  v.  Florida  tiand, 
etc.,  Co.,  60  Fed.  18,  8  CCA  444; 
Florida  Land,  etc.,  Co.  v.  Merrill,  62 
Fed.  77,  2  CCA  629. 

Cal. — ^Peo.   V.   California  Safe  De- 

roslt.  etc.,  Co.,  19  Cal.  A.   414,  13  P 
16,  620  felt  Cycl. 

Kan. — Beal  v.  billon,  6  Kan.  A.  27, 
47  P  317. 

Mo. — Ramsey  v.  Thompson  Mfg. 
COm  116  Mo.  313,  22  SW  719. 

Tex, — Robinson  v.  Dickey,  14  Tex. 
Civ.  A.  70,  36  SW  499. 

Wash. — Johns  v.   Coffee,   74  Wash. 

189,  133  P  4,  137  P  808. 
And  see  dictum  in  Savage  v.  Bart- 

lett,  78  Md.  661,  28  A  414. 

61.  U.  S. — Stufflebeam  v.  De  Lash- 
mutt,  83  Fed.  449;  Newton  Nat.  Bank 
V.  Newbegin,  74  Fed.  136,  20  CCA 
339,  33  LRA  727;  Upton  v.  Englehart, 
28  F.  Cas.  No.  16,800,  S  Dill.  496. 
'  Ga. — Southern  Tobacco  Co.  v.  Arm- 
strong, 11  Ga.  A.  601,  76  SB  828. 

Ind. — Joyce   v.   Bifert,    66   Ind.   A. 

190,  106  NB  69. 
Iowa. — ^Hinckley   T.   Sac.   OH,   etc.. 

Line  Co.,  132  Iowa  S96,  107  NW  62$, 
119  AmSR  664.^ 

Kan. — Beal  v.  Dillon,  5  Kan.  A.  87, 
47  P  317. 

Ky. — Reld  v.  Owensboro  Sav.  Bank, 
etc,  Co.,   141  Ky.   444,   132  BW  1026. 

Md.— Fear  v.  Bartlett,  81  Md.  435, 
32  A  522,  38  LRA  721;  Savage  v. 
Bartlett.  78  Md.  561,  28  A  414. 

Mo. — Ramsey  v.  Thompson  Mfg. 
Coj  116  Mo.  818,  22  SW  719. 

Tax. — Bohn  v.  Burton-Lingo  Co., 
CCiv.  A.)  176  SW  173. 

Bng. — Kent  v.  Freehold  Land,  etc., 
Co.,  L.  R.  8  Ch.  493;  Reese  River 
Silver  Min.  Co.,  Ltd.  v.  .Smith,  L.  R, 
4  H.  L.  64;  Veneiuela  Cent.  R.  Co.  v. 
Kisch,  L.  R.  2  H.  L.  99,  6  ERC  769; 
In  re  Pacaya  Rubber,  etc.,  Co.,  Ltd., 
ri9141  1  Ch.  642;  In  re  General  R. 
Syndicate,  [1900]  1  Ch.  365;  In  re 
London,  etc..  Bank,  L.  R.  12  Bq.  331; 
In  re  Estates  Inv.  Co.,  L.  R.  10  Eq. 
503;  Cocksedge  v.  Metropolitan  Coal 
Consumers  Assoc,  Ltd.,  €4  L.  T.  Rep. 
N.  S.  826. 

Alta. — Re  Western  Canada  F.  Ins. 
Co..  8  Alta.  L.  348,  22  DomLR  19,  30 
WestLR   648,    7   WestWkly   1365. 

B.  C. — Fltsherbert  v.  Dominion  Bed 
Mfg.  Co.,  21  B.  C.  226,  23  DomLR 
126,  8  WestWkly  743. 

[a]  The  tmat  foad  dooMaa  has 
no  application  in  such  a  case.  B^ar 
V.  Bartlett,  81  Md.  435,  443;  32  A 
322,  33  LRA  721  (where  it  was  said, 
per  Robinson,  C.  X:  "Whatever 
may  have  been  the  origin  of  the  doc- 
trine, it  means  and  can  only  mean, 
that  when  a  corporation  has  been 
lawfully  dissolved  or  has  become  in- 
solvent, its  entire  property,  including 
unpaid  subscriptions  to  its  capital 
stock,  becomes  a  trust  fund  for  the 

fiayment  of  its  debts,  and  that  cred- 
tors  are  entitled  ...  to  have 
their  debts  paid   out  «f  the  assets 


eannot  apply  where  the  snbBcriber  discovers  the 
fraud  and  seasonably  institutes  proceedings  for 
rescission,  or  gives  notice  thereof  to  the  proper 
corporate  ofSeers,  before  insolveney  proceedings 
against  or  an  act  of  insolvency  by  the  corporation, 
and  while  it  is  a  g^ing  concern,  even  though  it  may 
in  fact  be  insolvent,  since  this  fixes  his  rights,  and 
in  such  case  the  subsequent  insolvency  of  the  cor- 
j>oration  and  proceedings  by  or  on  behalf  of  cred- 
itors eannot  defeat  his  defense  of  fraud  or  right 
of  rescission."  The  mere  fact  of  insolvency  of  the 
corporation  alone  will  not  defeat  the  subscriber's 
or  purchaser's  ijight  of  rescission,  where  he  has 
been  diligent  in  discovering  the  fraud  and  repudi- 
ating the  contract,  unless  proceedings  of  insolv- 
ency, voluntary  or  involuntary,  have   been  insti- 

of  the  company  before  there  can  be 
any  distribution  among  the  stock- 
holders. Fogg  V.  Blair.  183  U.  S. 
534,  10  set  338,  33  L.  ed.  721;  Wa- 
bash, etc.,  R.  Co.  V.  Ham,  114  U.  S. 
587,  6  set  1081,  29  L.  ed.  236;  Brant 
V.  Bhlen,  69  Md.  1.  And  no  one  can 
question  the  justice  and  sound  sense 
of  the  doctrine  as  thus  understood. 
But  it  is  only  when  the  company 
has  been  dissolved  or  has  become 
insolvent  that  this  equitable  doc- 
trine arises.  So  long  as  the  com- 
pany is  a  going  concern,  having  the 
possession  and  management,  of  its 
property,  contracts  made  by  and 
with  the  company  arte  governed  by 
the  same  principles  of  law  as  con- 
tracts between  individuals.  And 
such  being  the  case,  if  one  is  in- 
duced to  become  a  subscriber  to  its 
capital  stock  by  the  fraud  of  the 
company  and  within  a  reasonable 
time  after  the  discovery  of  the 
fraud,  there  being  no  laches  on  his 
part  in  discovering  the  fraud,  re- 
pudiates his  subscription,  and  this 
too  before  the  insolvency  of  the 
company,  under  such  circumstances 
he  Is,  according  to  the  settled  law 
of  this  country,  relieved  of  all  lia- 
bility on  account  of  his  subscrip- 
tion. He  is  relieved  because  he  has 
the  right  to  avoid  a  fraudulent  con- 
tract, and  because  he  has  exercised 
this  right.  The  subsequent  insolv- 
ency of  the  company  can  upon  no 
principle  make  him  liable  on  a 
fraudulent  contract  which  he  has 
thus  repudiated.  And  under  such 
circumstances  we  cannot  agree  that 
the  equities  of  the  creditor  are  su- 
perior to  those  of  the  defrauded 
shareholder"). 

[b]  Votioe  of  reaelnloB  aottoleat. 
— (1)  To  render  a  rescission  effect- 
ive as  against  a  receiver  of  the  cor- 
poration and  creditors,  it  is  suffi- 
cient that  tho  subscriber  gave  sea- 
sonable notice  to  the  corporat3 
authorities  of  his  election  to  re- 
scind, and  it  is  not  necessary  that 
he  shall  have  taken  steps  to  have 
his  name  removed  from  the  books 
of  the  corporation.  Savage  v.  Bart- 
lett, 78  Md.  661,  28  A  414.  (2)  The 
flling  with  a  corporation  by  certain 
subscribers  for  corporate  stock  of 
a  notice  of  rescission  for  fraud,  ac- 
companied by  a  demand  for  a  re- 
turn of  the  amount  paid,  and  the 
cancellation  of  their  notes  given  for 
the  balance  due,  and  the  institution 
by  other  subscribers  of  a  suit  for 
the  cancellation  of  their  subscrip- 
tions on  the  same  ground,  and  the 
appointment  of  a  receiver  for  the 
corporation,  are  both  sufflcient  to 
constitute  a  rescission  of  the  sub- 
scription contract  Joyc«  v.  Eifert, 
66  Ind.  A.  190,  105  NB  69.  (3)  In 
Canada  a  distinct  and  unequivocal 
repudiation  of  a  company  share 
subscription,  where  the  subscriber 
is  entitled  to  repudiate,  need  not  be 
by  the  institution  of  proceedings  to 
set  aside  his  subscription;  a  njatice 
of  repudiation  given  to  the  directors 
may  be  sufflcient  for  the  purposes 
of  winding  up  under  the  Companies 
Winding-up  Ordinance  (1903)  c  18 
1   1,  if  given  before  the  winding-up 
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tuted,  or  some  act  has  been  committed  which  is 
regarded  aa  an  act  of  insolvency.'* 

Bil^ts  of  sabseqaent  creditors  not  involved.  And 
a  subscriber  not  guilty  of  laches  may  rescind  on 
discovery  of  the  fraud  after  insolvency  of  the  cor- 
poration if  no  debts  have  been,  contracted  by  the 
corporation  since  he  became  a  stockholder,  or  if 
for  any  other  reason  rights  of  subsequent  creditors 
are  not  involved.** 

Sights  of  subscriber  not  gnperior  to  those  of 
creditors.  A  subscriber  for  or  purchaser  of  stock, 
who  has  been  induced  to  subscribe  or  to  purchase 
by  fraud,  and  who  has  rescinded  or  seeks  to  rescind 
the  contract,  certainly  has  no  rights  superior  to  the 
rights  of  other  creditors  of  the  corporation  on  its 
insolvency." 

Statutory  liability.  It  is  no  defense,  in  an  action 
to  enforce  a  personal  statutory  liability  imposed 
npon  stockholders  to  or  for  the  benefit  of  creditors 
of^the  corporation  that  defendant's  subscription 
.for  or  purchase  of  the  stock  was  induced  by  fraud, 
even  though  he  has  not  been  guilty  of  laches  and 
may  be  entitled  to  rescind  as  against  the  corpora- 
tion.** 

Oreditor  participating  in  fraud.  Of  course  an 
~  officer  of  the  corporation  who  made  the  false  and 
fraudulent  representations  inducing  the  subscrip- 
tion for  or  the  purchase  of  stock,  or  who  otherwise 
participated  in  the  fra^d,  cannot  be  heard,  when 
the  subscriber  or  purchaser  discovers  the  fraud  and 
seeks  to  rescind,  to  object  to  the  rescission  on  the 
ground  that  the  corporation  is  insolvent  and  that 
his  rights  as  a  creditor  of  the  corporation  will  be 
affected.** 

[i  873]  (dd)  As'  against  Other  Snbscribers  or 
Stockholders.  As  against  other  subscribers  or 
stockholders  who  have  become  stockholders  after 
the  subscription  procured  by  fraiid  and  presumably 


in  reliance  thereon,  and  who  will  sustain  loss  from 
a  rescission,  the  'defrauded  subscriber  may  undoubt- 
edly, on  general  principles,  be  barred  from  a  re- 
scission if  he  has  been  guilty  of  laches  either  in 
discovery  of  the  fraud  or  in  rescinding  after  its 
discovery,  even  where  the  laches  is  not  such  as 
would  bar  a  rescission  striotly  as  between  the  cor- 
poration and  the  subscriber.*'  But  they  have  no 
rights  or  equities  superior  to  those  of  the  defrauded 
subscriber,  if  he  has  not  been  guilty  of  laches,  and 
in  such  case  the  fact  that  they  will  be  incidentally 
affected  cannot  bar  a  rescission.** 
'Priority  in  rescinding  ordinarily  gives  a  sub- 
scriber a  right  at  law  to  priority  in  payment,  which 
is  not  affected  by  the  subsequent  appointment  of  a 
receiver  in  a  suit  by  other  rescinding  subscribers.** 
But  it  has  been  held  that  in  an  equitable  suit  to 
distribute  the  assets  of  a  corporation,  the  organi- 
zation of  which  has  never  been  completed,  among 
the  subscribers  to  the  corporate  stock,  all  of  whose 
subscriptions  have  been  obtained  by  fraud,  sub- 
scribers who  have  paid  part  of  their  subscriptions 
in  cash  and  have  executed  notes  for  the  balance, 
and  who  have  rescinded  their  contracts  before  the 
appointment  of  a  receiver  in  a  suit  by  the  other 
subscribers  for  rescission,  are  entitled  only  to  can- 
cellation of  their  notes,  and  to  receive  such  pro- 
portion of  the  cash  fund  as  their  cash  payments 
bear  to  the  cash  payments  of  the  other  subscribers." 
[J  874]  b.  What  Oonstitntes  Fraud— (1)  In 
General.  When  it  is  soi^ht  to  rescind  a  contract 
of  subscription  to  or  a  purchase  of  stock  on  the 
ground  of  fraud,"  or  to  recover  damages  for  the 
fraud,'^  the  courts,  in  determining  what  constitutes 
fraud,  are  governed  by  substantially  the  same  rules 
as  apply  in  the  case  of  other  contracts  and  of  con- 
tracts between'  natural  persons.'*    There  is  fraud, 


proceeding's  had  commenced.  Re 
western  Canada  F.  Ins.  Co.,  g  Alta. 
L.  348,  22  DomLR  19,  30  WestLR 
6*8,  7  WestWkly  1365. 

ex  Hinkley  v.  Sac  Oil,  etc.,  Line 
Co.,  132  Iowa  3«6,  107  NW  629,  119 
AmSR  564;  Fear  t.  Bartlett,  81  Md. 
43B,  32  A  822.  33  LRA  721;  In  re 
London,  etc..  Bank,  Ltd.,  66  L.  J. 
Ch.  321;  Re  London,  etc..  Electric 
Lighting:,  etc.,  Co.,  Ltd.,  55  L.  T. 
Rep.  N.  S.  670;  Fitiherbert  v.  Do- 
minion Bed  Mfg.  Co.j_21  B.  C.  226, 
23  DomLR  125,  8  WestWkly  743. 
And  see  other  cases  supra  note  64. 
Contra  Southern  Tobacco  Co.  v. 
Armstrong,  11  Qa.  A.  601,  76  SE  828. 

"VFhen  we  speak  of  the  right  of 
the  defrauded  shareholder  to  re- 
scind his  contract  before  the  in- 
solvency of  the  company,  we  mean 
before  proceedings  of  insolvency 
voluntary  or  involuntary  have  been 
instituted,  or  some  act  done  that  In 
law  is  regarded  as  an  act  of  insolv- 
ency, for  until  then  the  trust  fund 
doctrine  relied  on  by  the  appellee 
has  no  application."  Fear  v.  Bart- 
lett, 81  Md.  435,  444,  32  A  322,  33 
LRA  721  [cit  Graham  v.  La  Crosse, 
etc.,  R.  Co..  102  U.  S.  148,  18  L.  ed. 
2471. 

03.  Dox  T.  R.  E.  Lomaz  Co.,  29 
Cal.  A.  78,  136  P  874;  Gress  v. 
Knight,  136  Ga.  60,  68  SE  834,  31 
LRANS  900;  Seal  v.  Dillon,  5  Kan. 
A.  27,  47  P  317;  Morrlsey  v.  Wil- 
liams, 74  W.  Va.  636,  82  SE  609, 
LRA191BD   792. 

[a]  Pretalaltiir  oradlton  tak^V 
over  ImainMS. — Where  an  insolvent 
corporation  sold  a  block  of  its  stock 
to  plaintifr,  and  thereafter  the  cred- 
itors, all  of  whom  were  such  at  the 
time  of  the  sale,  took  over  the  busi- 
ness of  the  corporation,  plaintiff's 
right    to    recover    the    price    of    the 


stock,  the  corporation's  agent  hay- 
ing misrepresented  that  dividends 
would  be  paid,  etc.,  was  not  barred 
by  any  intervening,  rights  of  cred- 
itors. Dox  V.  R.  E.  Lomas  Co.,  29 
Cal.  A.   718,   156   P  874.  ,       „ 

a*.  Schwan  v.  Bowler  Mfg.  Co., 
177   111.  A.   294.  ^ 

[a]  Xmprssclaf  tnut  or  monuj 
palcL— Since  money  received  by  a 
corporation  from  stock  subscribers 
constitutes  a  trust  fund  for  all  of 
its  creditors,  where  the  corporation 
is  insolvent,  no  preference  can  be 
given  to  a  subscriber  whose  con- 
tract was  Induced  by  fraud  by  im- 
pressing a  trust  on  the  money  paid 
by  him  in  the  hands  of  the  corpora- 
tion. Schwara  v.  Bowler  Mfg.  Co., 
177  111.  A.   294. 

m.  Lantry  v.  Wanace,  182  U.  S. 
536,  21  set  878.  46  L.  ed.  1218:  Scott 
V.  Deweese,  181  U.  S.  202,  21  SCt 
B85,  46  L.  ed.  822  faff  Scott  v.  Lati- 
mer, 89  Fed.  843,  33  CCA  1];  Moos- 
brugger  v.  Walsh,  89  Hun  664,  35 
NYS  660;  Briggs  v.  Comwell,  9  Daly 
(N.  T.)  436;  Burleson  v.  Davis,  (Tex. 
Civ.  A.)  141  SW  659,  561  [cit  Cyc]; 
Henderson  v.  Royal  British  Bank,  7 
E.  &  B.  356,  90  ECL  356,  119  Reprint 
1279,  1  H.  &  N.  686  note,  166  Re- 
print 1376. 

J  a]  Xa  aa  aotioii  at  law  hj  a  ra- 
ver of  Ml  Inaolvaat  nattonal  Imnlc 
against  a  stockholder  to  enforce  bis 
Individual  liability  for  the  benefit 
of  creditors  under  Rev.  St.  {  5161, 
the  stockholder  cannot  set  up  the 
defense  that  his  subscription  for  or 
purchase  of  the  stock  was  Induced  by 
fraud  of  the  corporation.  His  right 
to  rescind,  if  he  has  such  right  as 
against  the  receiver,  can  be  asserted 
only  by  a  suit  in  equity,  to  which 
the  bank  and  the  receiver  are  par- 
ties.     Lantry    v.   W<aiace,    182    U.    S. 


536,  21  SCt  878,  45  L.  ed.  1218  (ex- 
pressly refraining  from  deciding 
whether  rescission  can  be  had  In 
equity  under  such  circumstances); 
Scott  v.  Deweese,  181  U.  S.  202,  21 
SCt  685,  45  L.  ed.  822  [aff  sub  nom 
Scott  V.  Latimer,  89  Fed.  843,  33 
<x;a  1]. 

es.  Southern  Tobacco  Co.  v. 
Armstrong,  11  Ga.  A.  501,  76  SE  828. 

67.  Joyce  v.  Elfert,  56  Ind.  A.  190, 
106  NE  59.  See  supra  {  868;  and 
Infra  this   section. 

68.  Gress  v.  Knieht  1S5  Oa.  60, 
68  SE  834,  31  LRANS  900  (dictum); 
Joyce  V.  Elfert,  56  Ind.  A.  190.  105 
NE  59. 

[a]  Qnavtlon  not  praMataO.— In 
an  action  against  a  corporation  to 
rescind  a  subscription  to  stock  for 
fraudulent  representations,  where 
the  only  defenses  made  were  a  gen- 
eral denial  and  an  offer  to  issue  the 
shares  of  stock  subscribed  for,  and 
the  other  stockholders  were  not  par- 
ties, the  corporation  could  not  raise 
the  defense  that  plaintiff  could  not 
have  his  subscription  canceled  and 
recover  from  the  corporation  the 
full  amount  paid  by  him,  because 
the  other  stockholders  who  also  sub- 
scribed and  paid  for  stock  were  mis- 
led in  the  same  way,  the  question  of 
the  rights  of  other  subscribers  not 
being  presented.  Welsslnger  To- 
bacco Co.  V.  Van  Buren,  136  Ky. 
759,   123    SW   289,    136   AmSR   602. 

69.  Joyce  v.  Elfert,  66  Ind.  A.  190. 

105  NE  69. 

70.  Joyce  V.  Elfert.  66  Ind.  A.  190, 

106  NE  69. 

71.  See  supra  {  866  et  seq. 
7a.     See  supra  i  864. 

73.  Upton  V.  Englehart,  2S  F. 
Cas.  No.  16,800,  3  Dill.  496:  Kent 
County  R.  Co.  v.  Wilson,  10  Del.  49; 
Selma,   etc,   R.   Co.   v.   Anderson,   61 


For  latar  aaaas,  daralopmaAta  aad  «&•■(•■  in  the  taw  aae  cumuUitlve  Annotations,  aama  tltla,  pave  and  nota  number. 
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for  the  purposes  either  of  rescission  or  of  an  ac- 
tion for  damages,  whenever  there  is  a  false  repre- 
sentation of  a  material  fact,  or  such  a  concealment 
«r  nondisclosure  of  a  material  fact  as  is  equivalent 
to  a  false  representation,  made  with  knowledge  of 
its  falsity  or  recklessly  and  without  knowledge  as 


Miss.  829:  Voneiuela  Cent,  R.  Co.  v. 
Klach.  li.  R.  2  H.  L.  99,  12B,  8  BRC 
;»9.  See  generally  Contracts  !  279 
«t  seq;  Fraud  fZO  Cyc  12  et  seq]. 

14,  U.  S. — National  Leather  Co. 
V.  Roberts,  221  Fed.  922,  127  CCA 
492;  American  Alkali  Co.  t.  Salom, 
131  Fed.  46,  66  CCA  231  [certiorari 
den  196  U.  S.  641,  25  SCt  796.  49  L. 
«d.  631]. 

Ala. — Southern  States  F.,  etc.,  Ins. 
Co.  V.  WiUner  Stone  Co.,  180  Ala.  1, 
60  S  98. 

Colo. — ^Zang  V.  Adams,  23  Colo. 
408,  48  P  S09.  58  AmSR  249. 

111.— Melendy  v.  Keen,   89   111.   395. 

Iowa. — Hinkley  vi  Sac  Oil,  etc.. 
Line  Co..  132  Iowa  396.  107  NW  629. 
119  AmSR  664;  Colea  v.  Kennedy,  81 
Iowa  360.  46  NW  1088,  25  AmSR 
503. 

Ky. — Southern  Ins.  Co.  v.  Mllli- 
san,  154  Ky.  216,  167  SW  37. 

Md. — Savagre  v.  Bartlett,  78  Md. 
Sei,  28  A  414. 

Mich. — Martin  v.  Veana  Food  Co., 
153  Mich.  282,  116  NW  978-  Sher- 
man V.  Araerlcan  Stove  Co.,  85 
Mich.  169,   48  NW  537. 

Minn. — Drake  v.  Fairmont  Drain 
Tile,  etc.,  Co.,  129  Minn.  146,  151  NW 
914,  915. 

Mlsa. — ^W^ater  Valley  Mfg.  Co.  v. 
Seaman,  63  Miss.  656;  Selma,  etc,  R. 
Co.  V.  Anderson,  61  Miss.  829. 

Mo. — Ramsey  t.  Thompson  Mfgr. 
Co.,  116  Mo.  31  J,  22  SW  719;  Union 
Nat  Bank  v.  Hunt,  76  Mo.  439;  Hess 
V.  DraSen,  99  Mo.  A.  580,  74  SW 
440.  I 

Nev. — Foulks  Accelerating  Air  Mo- 
tor Co.  V.  Thies,  26  Nev.  158,  66  P 
373.  99  AmSR   684. 

N.  T. — Charles  XiShman-Charley  v. 
Bartlett,  135  App.  Dlv.  674,  120  NTS 
501  (afl  202  N.  T.  524  mem,  95  NS 
1125  mem];  Taylor  v.  Thomas,  124 
App.  Dlv.  B3,  108  NTS  484  [mod  on 
other  grounds  56  Misc.  411,  106  NYS 
538,  and  aft  195  N.  T.  590  mem,  89 
NE  1113  mem  (aff  224  U.  S.  73,  32 
SCt  403,  06  L.  ed.  673)];  Mack  v. 
Latta,  83  App.  Div.  242,  82  NYS  130 
Irev  on  other  grounds  178  N.  Y.  526, 
71   NE    97,    67    LRA    126]. 

Tex. — Peerless  F.  Ins.  Co.  v.  Re- 
velre,  (Civ.  A.)  188  SW  264;  General 
Bonding,  etc.,  Ins.  Co.  v.  Mount, 
(Civ.  A.)  183  SW  783;  Common- 
wealth Bonding,  etc.,  Ins.  Co.  v. 
Bomar.   (Civ.  A.)    169   SW  1060. 

Utah. — Campbell  v.  Zion's  (3o-op. 
Home  Bldg.,  etc.,  Co.,  46  Utah  1,  148 
P  401. 

_Va. — West  End  Real  Est.  Co.  v. 
Claiborne,  97  Va.  734,  34  SE  900; 
Crump  v.  U.  S.  Mining  Co.,  7  GratL 
(48  Va.)    362,    56   AmD   116. 

Wash. — Johns  v.  Coffee,  74  Wash. 
189,  133  P  4.  77  Wash.  700,  137  P 
808;  MulhoUand  v.  Washington 
Match  Co.,  36  Wash.  316,  77  P  497. 
,  W.  Va. — Cox  v.  National  Coal,  etc., 
Inv.  Co.,  61  W.  Va.  291,  66  SB  494; 
West  End  Real  Est.  Co.  v.  Nash,  61 
W.  Va.  341,  41  SB  182. 
_Wis. — LieutEke  v.  Roberts,  130 
yis.  97,  109  NW  949;  McClellan  v. 
Scott,  24  Wis.   81. 

„Eng. — ^Venezuela  Cent.  R.  Co.  v. 
Kisch,  L.  R.  2  H.  L.  99,  6  BRC  759: 
luuiger  V.  Great  Western  R.  Co.,  6 
H.  L.  Cas.  72,   10  Reprint  824. 

Can. — Interrtational  Casualty  Co.  v. 
Thomson,  48  Can.  S.  C.  167,  11  Dom 
LR  634.  26  WestLR  256  [afl  7  Dom 
LR  944]. 

Sask. — ^Pioneer  Tractor  Co.  v.  Pee- 
bles. 7  Sask.  L.  322. 
_  75.  U.  S.— Southern  Dev.  Co.  v. 
Sllva,  125  U.  S.  247,  8  SCt  881,  81  L. 
«a.  678;  National  Leather  Co.  v.  Rob- 
erts, 221  Fed.  922,  137  CCA  492;  Bar- 
tol  V.  Walton,  etc..  Co.,  92  Fed.  13. 

Ala — Southern  States  F.,  etc.,  Ins. 
Co.  V.  De  Long,  178  Ala.  110,  69  S  61. 


Ark. — Mississippi,  etc.,  R.  Co.  v. 
Cross,  20  Ark.  443. 

CaL — Jefferson  v.  Hewitt,  96  C!al. 
636,  30  P  772. 

Del. — Orone  v.  Boonomlc  L.  Ins. 
Co..  80  A  809. 

Ga. — Smith  v.  Southern  Bldg.,  etc., 
Assoa,  111  Ga.  ^11.  35  SB  707;  Weems 
v.  Georgia  Midland,  etc.,  R.  Co.,  88 
Ga.  303,  14  SB  583. 

Ind. — Shlck  v.  Cltlsens^  Enterprise 
Co.,  15  Ind.  A.  329,  44  NE  48,  67  Am 
SR  230. 

Iowa.— Ottumwa  Elrst  Nat.  Bank 
V.  Fulton,  156  Iowa  734,  137  NW 
1019;  Hinkley  v.  Sac  Oil,  etc..  Line 
Co.,  132  Iowa  396,  107  NW  629.  119 
AmSR  564;  Maine  v.  Midland  Inv. 
Co.,  132  Iowa  272,.  109  NW  801. 

Ky. — Southern    Ins.    Co.    v.    Hllli- 

fan,  164  Ky.  216,  157  SW  37;  (Thlcago 
tldg.,  etc.,  Co.  V.  Beaven,  149  Ky. 
267,  148  SW  37;  Oil  City  Land,  etc., 
Co.  V.  Porter,  99  Ky.  264,  36  SW  643. 
18  KyL  151. 

Mass. — Everett  T.  Foster,  228  Mass. 
553,  112  NB  239.       . 

Miss. — Selma.  eto..  R.  Co.  v.  An- 
derson, 51  Miss.  829. 

N.  H. — Shattuck  T.  RobblnSk  68  N. 
H.  665,  44  A  694. 

N.  T.— Rltzwoller  v.  Lurie,  176 
App.  Dlv.  100.  162  NTS  476. 

Okl.— King  V.  Howeth,  *i  OkL  178, 
140  P  1182. 

Pa. — Grtswold  v.  Oebbie,  126  Pa. 
363.  17  A  673,  12  AmSR  878;  Phila- 
delphia Bourse  v.  Downing,  6  Pa. 
Super.  590,  42  WklyNC  86. 

Tenn. — Chinningham  v.  Edgefield, 
etc.,  R.  Co.,  2  Head  23. 

Tex. — Cope  v.  Pitser,  (Civ.  A.)  166 
SW  447;  Gough  Mill.  etc..  CJo.  v. 
Looney,  (Civ.  A.)  112  SW  782. 

Utah. — Campbell  v.  Zion's  Co-op. 
Home  Bldg.,  etc.,  Co..  46  Utab  1,  148 
P  401. 

Va. — Reed  v.  Gtold,  102  Va.  37,  45 
SE  868. 

Wash. — Shaw  v.  Carr,  161  P  345. 

Wis. — Columbus  Inst.  v.  Conohan, 
164  Wis,  219,  159  NW  720. 

Eng. — Kennedy  v.  Panama,  etc.. 
Royal  Mail  Co.,  Ltd.,  L.  R.  2  Q.  B. 
580. 

Ont. — Gowganda-Queen  Mines,  Ltd. 
V.  Boeckh.  24  Ont.  L.  293,  2  OntWN 
1307,  19  OntWR  625  [app  dism  46 
Can.  S.  C.  645];  Re  National  Huak^r 
Co..  4  OntWN  1077,  24  OntWR  386, 
10  DomLR  643. 

Que Cement  Products  <3o.  v.  For- 
get, 46  Que.  Super.  351. 

See  also  infra  S   875  et  seq. 

[a]  JtUUdal  sUitemntt  of  gtofttl 
ml*. — "To  escape  from  a  subscrip- 
tion on  this  ground,  several  things 
must  concur.  It  must  be  shown  that 
the  statement  was  not  uttered  as  an 
opinion,  but  as  an  ascertained  and  ex- 
isting fact.  It  must  not  only  be 
false  In  fact,  but  must  be  also  either 
known  to  be  so  by  the  party  uttering 
it,  or  liis  position  must  be  one  that 
made  It  his  duty  to  know  the  truth. 
The  resisting  subscriber  must  show 
that  he  acted  upon  such  statement; 
that  his  own  position  was  such  as 
warranted  him  in  .<;o  acting,  and  that 
the  statement  was  as  to  a  fact  mate- 
rial to  the  question  of  his  subscrip- 
tion. Even  with  these  limitations,  it 
will  not  avail  if  the  representations 
are  as  to  matters  controlled  by  the 
charter,  end  as  to  which  the  sub- 
scriber is  legally  bound  to  know  that 
the  agent  has  no  right  to  make  rep- 
resentations inconsistent  therewith. 
.  .  .  As  to  matters  not  controlled 
by  the  charter,  false  and  fraudulent 
rerresentations,  which  come  within 
the  limitations  above  noted,  and  by 
which  a  party  has  been  entrapped 
into  a  subscription  to  a  public  enter- 

?irlse.  will  avoid  the  contract  Just 'as 
raud  avoids  contracts  of  every  char- 


to  its  trmth  or  falsity,  and  if  it  is  of  such  a  ehar* 
acter  that  the  party  to  whom  it  is  made  has  a  right 
to  rely  upon  it,  and  it  is  in  fact  relied  and  acted 
upon  by  him  to  his  damage  or  injury."  And  as  a 
rule  all  'of  these  elements  must  appear  to  make 
out  a  case  of  fraud,"  as  distinguished  from  mere 

acter."  Selma,  etc.,  R.  do.  v.  An- 
derson, 61  Miss.  829,  832  (per  Chal- 
mers, J.).  And  see  Southern  Dev. 
Co.  V.  Sllva,  125  U.  S.  247,  8  S<3t  881, 
31  L.  ed.  678. 

[b]  Bnxdna  of  proof. — ^Tha  sub- 
scriber or  rurchaser  of  course  has 
the  burden  of  proof  where  he  seeks 
to  avoid  the  subscription  or  to  pur- 
chase on  the  ground  of  fraud, 
whether  he  sues  to  rescind  or  to  re- 
cover what  he  has  paid  or  sets  up 
the  fraud  In  an  action  against  liim 
on  the  subscription  or  for  the  price. 
In  re  American  Nat.  Beverage  Co., 
193  Fed.  772;  Bartol  v.  Walton,  etc., 
Co.,  92  Fed.  13:  Southern  States  F„ 
etc..  Ins.  Co.  v.  De  Long,  178  Ala.  110, 
69  S  61;  Majors  v.  Oirdner,  31  Cal.  A. 
47,  169  P  826:  Central  L.  Ins.  Co.  v. 
Taylor.  164  Ky.  844,  176  SW  373: 
Chicago  Bldg.,  etc.,  Co.  v.  Beaven,  149 
Ky.  267,  148  SW  37;  Kelly  v.  Cle- 
ments, 175  Mich.  98,  140  NW  1006; 
Commonwealth  Bonding,  etc.,  Ins.  Co. 
V.  Barrington,  (Tex.  Civ.  A.)  180  SW 
9S6-  Handley  Inv.  Co.  v.  Trenholme, 
91  Wash.  146,  167  P  472.  And  see 
cases  Infra  this  note. 


[c]  Qnafttoa  for  Juy  wlMttMr 
rwyoieirtnttoa  wss  umA*  m  tXUguO. 

— Cattlemen's   Trust   Co.    v.   Fruett, 
(Tex.  Civ.  A.)  184  SW  716. 

[d]  anoaiio*  held  siUBoleiiti  (1) 
To  make  out  a  case  pf  fraud  see  gen- 
erally Southern  States  F.,  etc.,  Ins. 
Co.  V.  Tanner,  180  Ala.  30,  60  S  81; 
Southern  States  F.,  etc.,  Ins.  Co.  v. 
Wilmer  Store  Co.,  180  Ala.  1,  60  S 
98;  Alabama  Fdy.,  etc..  Works  v. 
Dallas.  127  Ala.  613,  29  S  469;  Peo- 
ple's Nat.  Bank  v.  Taylor,  17  Arts. 
216,  149  P  763;  Porter  y.  Mor- 
ris, 131  Ark.  382,  199  SW  106; 
Taylor  v.  Curry,  192  III.  A. 
602;  Famsworth  v.  Muscatine  Prod- 
uce, etc..  Ice  (3o.,  161  Iowa  170, 
141  NW  940;  Indiana  State  Bank  v. 
Cook.  125  Iowa  111,  100  NW  72; 
Southern  Ins.  Co.  v.  Milligan,  154  Ky. 
216,  167  SW  37;  Welssinger  Tobacco 
Co.  V.  Van  Buren,  136  Ky.  759,  123 
SW  289.  136  AmSR  502;  Deppen  v. 
German-American  Title  Co.,  70  SW 
868.  24  KyL  1110,  72  SW  768,  24  KyL 
1876;  Hamilton  v.  American  Hulled 
Bean  Co.,  166  Mich.  609,  121  NW  731; 
Lindsan  v. .  Sonora  Gold  Min.,  etc., 
Co..  (Mo.)  196  SW  764:  Tinker 
V.  Kler,  195  Mo.  183,  94  SW 
601:  Metropoll*-.n  Lead,  etc.,  Mln.  Co. 
V.  Webster,  198  Mo.  851,  92  SW  79; 
Barnard  v.  Tidrlck,  35  S.  D.  403.  152 
NW  690;  Madison  Trust  Co.  v.  Stahl- 
man,  184  Tenn.  402.  183  SW  1012; 
Bohn  v.  Burton-Lingo  Co.,  CTex.  Civ. 
A.3  176  SW  173:  Johns  v.  Coffee,  74 
Wash.  189,  133  P  4,  77  Wash.  700,  137 
P  808;  Ontario  Ladles'  College  v. 
Kendry,  10  Ont.  L.  324,  6  OntWR 
605.  (2)  To  show  that  the  subscriber 
did  not  buy,  relying  on  misrepre- 
sentation as  to  the  corporation's  sol- 
vency and  the  value  of  its  stock. 
Jones  V.  Granite  Live  Stock  Ins.  Co., 
204  III.  A.   553. 

[e]  avldeaca  haU  InnUaoimtt 
(1)  To  make  out  a  case  of  fraud  see 
generally  National  Leather  Co.  v. 
Roberts.  221  Fed.  922,  187  CCA  492; 
Southern  States  F.,  etc.,  Ins.  Co.  v. 
De  Long.  178  Ala.  110,  69  S  61;  Ma- 
jors V.  Glrdner,  31  Cal.  A  47,  169  P 
826;  Planters'  Bank  v.  Brown,  (Ga. 
A.)  96  SB  328;  Coca^ola  Bottling 
Co.  V.  Anderson,  13  Ga.  A.  772.  80  SB 
32;  Leslie  v.  Bbner,  (Ind.  A.)  118 
NB  829;  Maine  v.  Midland  Inv. 
Co.,  132  Iowa  272,  109  NW  801; 
Central  L.  Ins.  Co.  v.  Taylor,  164  Ky. 
844,  176  SW  373;  Tenawlne  v.  Ty- 
orete-Conorete  Products  Co.,  160  Ky. 
198,  169  SW  694 :  Bartley  v.  Bjg 
Branch  Coal  Co.,  160  Ky.  123,  169  SW^ 
601;     Chicago     Bldg.,     etc.,     Co.     y^ 
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miarepresentation.^*  - 
[$  875]  (2)  The  Bepresentation— (a)  Jn  GeneraL 

To  constitute  fraud  the  first  essential  is  th&t  there 
shall  be  a  false  representation  of  taiet,  or  what  is 
equivalent  thereto,  which,  however,  ma'y  be  by 
conduct  calculated  and  intended  to  produce  a  false 
impression  as  well  as  by  words,'"  including  con- 
oealment  or  nondisclogure  of  facts  which  there  is  a 
duty  under  the  circumstances  to  disclose.'"  The 
false  representation  may  be  contained  in  ft  pros- 
pectus, circular,  or  other  document  o^  advertise- 
ment issued  or  published  by  the  corporation  or  its 
officers  or  agents  to  induce  the  public  to  subscribe,^ 
or  in  reports  of  the  condition  of  the  corporation 
issued  or  employed  for  such  purpose,"^  including 
reports  made  to  a  mercantile  agency  and  which  are 
repeated  to  and  acted  upon  by  a  customer  of  the 


Beaven,  149  Ky.  267,  148  SW  87:  Ger- 
man Nat.  Bank  v.  Nagel,  82  SW  433, 
2C  KyLi.  748;  OUver  v.  Baldwin, 
(Mich.)  187  NW  910;  Decke  v.  Baker, 
(Mich.)  167  NW  90S;  Kelly  v.  Cle- 
ments, 176  Mich.  98,  140  NW  1006; 
Selma,  etc.,  R.  Co.  v.  Anderson,  SI 
Miss.  829;  Citizens'  State  Bank  v. 
Snelllng,  (Mont.)  178  P  744;  King 
V.  Howeth,  42  Okl.  178,  140  P 
1182;  Commonwealth  Bonding,  etc., 
Ins.  Co.  V.  Barrlngton,  (Tex.  Civ.  A.) 
180  SW  936;  Medlln  v.  Com.  Bonding, 
•tc,  Ins.  Co.,  (Tex.  Civ.  A.)  180  SW 
899;  Shaw  v.  Carr,  (Wash.)  161  P 
846;  Handley  Inv.  Co.  v.  Trenholme, 
»1  Wash.  146,  167  P  472;  Jones- 
Thompson  Inv.  Co.  V.  (Cascade  Steel 
Fdy.  Co.,  59  Wash.  601,  110  P  417; 
Oowganda  Mines,  Ltd.  v.  Smith,  1 
OntWN  1071,  16  OntWR  709  [aft  2 
OntWN  781,  18  OntWR  663];  Foley 
V.  Barber,  16  OntWR  607,  1  OntWN 
1029  [afl  1  OntWN  40,  14  OntWR 
669],  (2)  To  make  out  a  Jury's  ques- 
tion. C^ln  V.  Levy,  179  Ky.  82,  200 
SW  326. 

[f]  BvldaiUM  adittlMll)!*  to  allow 
ttmaA.  Circulars  distributed  after 
the  execution  of  the  notes  sued  on 
are  competent  as  a  part  of  the  sys- 
tem or  scheme  devised  by  the  com- 
pany to  defraud  Its  stockholders. 
Mangold,  etc..  Bank  v.  Utterback, 
(Okl.)   174  P  542. 

[g]  naadlar, — (1)  Allegations  hel4 
insufHclent  to  show  fraud.  Union 
Point  Nat.  Bank  v.  Amoss,  144  Ga. 
425,  87  SE  406.  (2)  Affidavit  of  de- 
fense held  sufficient  to  allege  fraud. 
Quaker  City  Apartment  House  Co.  v. 
Matthews,  21  Pa.  Super.  519. 

76.  See  Infra  {  883. 

[a]  IniuMMiit  iiil«r«pr«Baat»tioa 
may  give  a  right  of  rescission  under 
some  circumstances,  but  It  is  not  on 
the  ground  of  fraud  In  the  true  sense 
see   infra   i   889. 

77.  See  generally  €H>ntracts  |  879 
et  seq;  PYaud  [20  Cyc  14]. 

78.  See  generally  Contracts  |  280 
et  seq;  Fraud  [20  Cyc  16]. 

79.  See  infra  {876. 

aa  U.  S. — Manning  v.  Berdan,  136 
Fed.   169. 

Md. — Fear  v.  Bartlett,  81  Md.  436, 
82  A  322,  33  LRA  721;  Savage  v. 
Bartlett.  78  Md.  561.  28  A  414. 


N.  T. — Bystrom  v.  VlUard,  176  App. 
_llv.  483,  162  NTS  100  [apr  dlsm  220 
N.  T.   765  mem,  118  NE  1038  mem] 


Churchill  V.  St.  George  Dey.  Co.,  174 
App.  Dlv.  1,  180  NTS  357;  Charles 
Lehman-Charlev  v.  Bartlett,  186  App. 
Div.  674,  120  NTS  501  [aft  202  N.  T. 
524  mem.  96  NK  1125  mem];  Benedict 
V.  Guardian  Trust  Co.,  68  App.  Div. 
302,  68  NYS  1082;  Walker  v.  Anglo- 
American  Mortg.,  etc.,  Cte.,  72  Hun 
334.   25   NYS   432. 

Va. — Bosher  v.  Richmond,  etc.. 
Land  Co.,  89  Va.  466,  16  SE  360.  37 
AmSR  879:  Crump  v.  U.  S.  Mining 
Co.^  7  Gratt.  (48  Va.)  362,  66  AmD 
lli. 

Wash. — Mulholland  v.  Washington 
Match  Co.,  35  Wash.  315,  77  P  497. 


W.  Va. — <3ox  V.  National  Coal,  eta, 
Inv.  Co.,  81  W,  Va.  291,  66  SE  494; 
West  End  Real  Est.  Co.  v.  Nash,  61 
W.  Va.  341,  41  SE  182. 

Eng. — Malr  v.  Rio  Grande  Rubber 
Estates,  Ltd.,  [1913]  A.  C.  863;  Reese 
River  Sliver  Mln.  Co.,  Ltd.  v.  Smith, 
L.  R.  4  H.  L.  64;  Oakes  v.  Turquand, 
L.  R.  2  H.  L.  326,  6  ERC  879;  In  re 
Metrofolltan  Coal  Consumers'  Assoc, 

tl892]  3  Ch.  1;  Components  Tube  Co., 
,td.  V.  Nayior,  11900]  2  Ir.  1;  Taylor 
V.  Oil,  etC;,  Co..  X,td.,  29  T.  L.  R.  615. 
Sask. — ^Pioneer  Tractor  Co.,  Ltd.  v. 
Peebles,  16  DomLR  276,  26  WestLR 
603,  5  WestWkly  989  [app  dlsm  18 
DomCLR  477,  7  WestWkly  124  (app 
dism  8  WestWkly  632)]. 

[a]  Kettoa  «kd  pxoapeetiuMS  seiit 
hy  a  oorporatlon  or  Its  agents  to  in<- 
▼estmeax  hrokars,  which  contained 
material  misrerresentations,  are  evi- 
dence of  an  Intent  to  deceive  such 
brokers'  customers.  Walker  v.  Anglo- 
American  Mortg.,  etc.,  Co.,  72  Hun 
334,   25   NYS   432. 

[b]  Statameat  filed  la  11«n  of  pvo- 
■pectoa  nnder  MntflUh  statate^-In 
re  Blair 'Open  Hearth  Furnace,  Ltd., 
[1914]  1  Ch.  890  [aft  109  L.  T.  Kep. 
N.  S.  149]. 

[c]  railare  of  pmapeotna  to  mea^ 
tloa  ooatracta  aad  obllgatloaa  of 
company  under  English  statute. 
Cackett  v.  Keswick,  [1902]  2  Ch.  468; 
WatU  v.  Bucknall,  [1902]  2  Ch.  628; 
Broome  v.  Speak,  71  L.  J.  Ch.  716. 

.  [d]  alfeot  of  walvar  clansc  la  pro. 
meetns  nader  aagllah  statate  see 
(Sujkett  V.  Keswick,  [1902]  2  Ch.  456; 
Watts  V.  Bucknall,    [1902]  2  Ch.  628. 

81.  Taylor  v.  Thomas,  124  App. 
Div.  63,  108  NTS  454  [mod  on  other 
grounds  56  Misc.  411,  108  NYS  638, 
and  aft  196  N.  T.  690  mem,  89  NE 
1113  mem  (aft  224  U.  S.  73,  32  SCt 
403,  66  L.  ed.  673)]:  Scotland  West- 
ern Bank  v.  Addle,  L.  R.  1  B.  L.  So. 
146- New  Brunswick,  etc.,  R.,  etc.,  Co. 
V.  Conybeame,  9  H.  L.  CTas.  711,  11 
Reprint  9Q7. 

aa.  Davis  T.  lioulsville  Trust  Co^ 
181  Fed.  10,  104  CCA  24,  30  LRANS 
1011.  See  also  Mercantile  Agencies 
[27  Cyc  475]. 

83.  Ark. — Collins  v.  Southern 
Brick  Co.,  92  Ark.  604,  123  SW  652, 
136  AmSR  197,  19  AnnCas  882. 

III.— Briggs  v.  Reynolds,  176  111.  A. 
420.    ' 

Ky. — Chicago  BIdg.,  etc,  Co.  v. 
Beaver,  149Ky.  267,  148  SW  37. 

Ho. — Metroi>olitan  Lead,  etc,  Min. 
Od.  v.  Webster,  193  Mo.  861,  93  SW 
79. 

N.  T. — New  Tork  Exch.  Co.  v.  De 
Wolf,  31  N.  T.  273. 

Tex. — ^Le  Master  v.  Bailey,  (Civ. 
A.)  176  SW  818:  Commonwealth 
Bonding,  etc.,  Ins.  Co.  v.  Bomar,  (Civ. 
A)_l«9  SW  1060. 

Wis. — Luetske  t.  Roberts,  130  Wis. 
97,  109  NW  949. 

Ont. — Ontario  lAdies'  College  v. 
Kendry.  10  Ont.  L.  824,  6  OntWR  606. 

See  generally  Evidence  [17  (^o 
696]. 

[a]    Vvovlaloa  ia  ooatraet  agaiast 


latter  in  accordance  with  commercial  usage  and  the 
presumed  intention  of  the  partiea,*'  Or  the  zeine* 
sentations  may  have  been  made  orally  by  the  ofiS- 
eers  or  other  agents  of  the  corporation,  ainee  the 
parol  evidence  rule  does  exclude  evidence  of  oral 
representations  to  avoid  a  written  eontraet  on  the 
ground  of  fraud." 

[i  876]  (b)  Concealment  or  Noodisdosiireu  Mere 
silence  or  nondisclostire  of  a  material  fact  is  not 
necessarily  equivalent  to  a  false  representation, 
and  therefore,  in  the  absence  of  a  duty  to  speak, 
it  does  not  amount  to  such  fraud  as  will  support 
an  action  for  damages  or  a .  rescission.^  But  this 
rule  does  not  apply,  and  there  is  fraud,  other  ele- 
ments concurring,  where  there  is  concealment  or 
suppression  of  facts,  as  distinguished  from  men 
silence;"*  where  the  circumstances  are  such  as  to 

Madtaf   eSsot   of  s«presaata,tloa*. — 

Where  a  stock  subscription  contract 
recited  that  no  conditions,  represen- 
tations, or  agreements  other  than 
those  printed  therein  should  be  bind- 
ing on  the  corporation,  parol  evi- 
dence that  the  contract  had  been  ob- 
tained from  plaintiff  on  false  repre- 
sentations as  to  the  amount  of  the 
corporation's  capital  stox:k  that  had 
been  actually  paid  in  was  admissible 
to  show  that  the  contract,  by  reason 
of  the  fraud,  never  In  fact  came  into 
existence  and  was  not  objectionable 
as  varying  the  terms  of  the  written 
subscription.  Commonwealth  Bond- 
ing, etc.,  Ins.  Co.  v.  Bomar,  (Tex. 
Civ.  A.)  189  SW  1060. 

[b]  fii  Oaaada  it  is  provided  by 
statute  that  where  subscrlrtions  for 
shares  in  a  company  are  made  upon 
oral  representations  and  without  the 
delivery  of  a  prospectus  to  the  sub- 
scriber, the  suDscrlptldn  shall  not  be 
binding  under  the  subscriber.  This 
makes  such  a  subscription  voidable 
at  the  ortlon  of  the  subserlber,  and 
not  void.  Re  Western  (Taaada  P. 
Ins.  Co.,  8  Alta.  L.  348,  22  DomLR 
19,  SO  WestLR  648,  7  WestWkly  1366; 
Re  Retail  Merchants  Assoc,  Ltd..  7 
Alta.  L.  822. 

8«.  U.  S. — Bartol  v.  Walton,  etc, 
Co.,  92  Fed.  13. 

Ky.— Oil  City  Land,  etc,  Co.  v. 
Porter,  99  Ky.  264,  86  SW  648.  18 
KyL  161. 

Md. — Robertson  v.  Parks,  78  Md. 
118,  24  A  411. 

Miss. — ^Walker  v.  Mobile,  eta.  R. 
C^>.,  84  Miss.  246. 

N.  T. — Otttnger  v.  Bennett.  144 
App.  Div.  625,   129  NTS  819. 

Wash.-^Bergman  v.  Bvans.  92 
Wash.  168.  168  P  961. 

Eng. — Heymann  ▼.  European  Cent. 
R.  Co.,  L.  R.  7  Eq.  164;  Pulsford  v. 
Richards,  17  Beav.  87,  19  BngL&Eq 
387,  61  Reprint  966;  Vane  v.  Cobbold. 
1  Exch.  798.  164  Reprint  340;  In  re 
Christineville  Rubber  Est.,  Ltd..  81 
L.  J.  <7h.  68;  McKeown  v.  Boudard- 
Peveril  Gear  Co.,  66  L.  J.  <%.  446  [aft 
66  L.  J.  Ch.  785]. 

See  generally  Contracts  t  281; 
Fraud  [20  Cyc  15]. 

86.  U.  3. — Upton  v.  Englehart.  28 
F.  Caa.  No.  16,800,  3  Dill.  496.  And 
se^  the  charge  of  Drummond,  J.,  in 
National  Park  Bank  v.  Nichols,  17  F. 
Cas.  No.  10,047,  2  Biss.  146,  as  to  the 
duty  of  persons  solioiting  such  sub- 
scriptions to  make  full  disclosurea 

Ala. — ^Alabama  Fdy.,  etc..  Works  v. 
Dallas,  127  Ala.  613,  29  S  459. 

Iowa. — Hubbard  v.  Weare,  79  Iowa 
678,   i\  NW  915. 

Mich. — Martin  v.  Veana  Food  Co., 
163  Mich.  282.   116  NW  978. 

Mo.— Hill  V.  Dillon,  161  Mo.  A.  86. 
131  SW  728. 

Tex. — Peerless  F.  Ins.  Co.  .v.  Re- 
veire.  (Civ.  A.)  188  SW  264. 

Va. — Crump  v.  U.  S.  Mining  Co;,  7 
Gratt.  (48  Va.)  862,  66  AmD  ll<. 

W.  Va. — West  End  Real  Est.'  <3o.  v. 
Nash,  51  W.  Va.  841,  41  SB  182. 

Wis. — Luetske  v.  Roberts,  ISO  Wis. 


For  late*  easM,  dcvslopasats  sad  «haag*s  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CORPORATIONS 


[14  C.  J.]     605 


impose  a  duty  to  diselose  the  faets,  as  in  the  ease 
where  reliance  is  expressly  placed  upon  a  full  and 
true  diselosun,  or  a  relation  of  trust  and  confl- 
denee  otherwise  exists  between  the  parties;"*  where 
the  corporate  officer  or  agent  knows  that  the  othet 
party  is  acting  on  the  assumption  that  a  certain 
state  of  facts  exists  when  he  himself -knows  the 
eontrary;"  or  where,  by  reason  of  the  nondiselos- 
ore  of  facts,  the  representation  actually  made  is  In 
fact  false  and  conveys  a  false  impression,  to  the 
knowlei^  of  the  party  making  it.       A  ohaige  of 


fraud  cannot  be  predicated,  howevOT,  upon  a  fail- 
ure to  disclose  facts  or  purposes  of  the  corporation 
which  might  have  been  ascertained  by  an  examina- 
tion of  its  charter  or  articles  of  incorporation,  since 
it  is  to  be  presumed  that  persons  subscribing  for 
stock  have  knowledge  of  the  provisions  thereof.^ 

[$  877]  (c)  Materiality.  The  representation 
must  be  material,  by  which  is  meant  that  it  must 
relate  to  some  matter  which  is  so  substantial  and 
important  as  to  influence  the  party  to  whom  it  is 
made;*"  and  in  like  maimer  conceaMient  or  nondis- 


»7,  109  NW  949. 

B!ng. — ^Venezuela  Cant.  K.  Co.  v. 
Kisch.  L..  R.  2  H.  L.  99.  6  ERC  769; 
Henderson  v.  Lacon,  L.  R.  S  XSg.  Hi; 
Components  Tube  Co.,  Ltd.  T.  Naylor, 
[1900]  S  Ir.  1;  Pulaford  v.  Richards, 
17  Beav.  87,  19  EngLABq  *87.  51  Re- 
print 966;  New  Brunswick,  etc.,  R., 
etc.  Co.  V.  Mugrseridge,  1  Dr.  A  Sm. 
3(3,  62  Reprint  418. 

Ont. — ^Nelles  v.  Ontario  Inv.  Assoc, 
17  Ont.  129. 

And  see  generally  Contracts  t  S82; 
Fraud  [20  C^c  IB]. 

[a]  ZHmm  ponoae. — Subscribers 
to  tbe  preferred  stock  of  a  corpora- 
tion which  has  been  organised  for  an 
Illegal  purposiB  to  which  they  are  not 
parties  are  entitled,  on  discovering 
the  rurpose,  to  repudiate  their  con- 
tract and  recover  back  the  subscrip- 
tion price.  Central  Life  Securities 
Co.  V.  Smith,  216  Fed.  170.  149  CCA 
360 


tb]  XwtaVMt  «f  swiiiotecB.— Where 

defendant  was  Induced  to  subscribe 
to  a  corporation  being  organized  to 

fiurchase  and  sell  a  certain  tract  of 
and,  by  rei>re8entatlons  in  the  pro- 
spectus Issued  by  the  promoters,  who 
had  an  option  on  such  land,  but  con- 
cealed the  fact  from  the  subscriber, 
and  afterward  they  had  the  land  con- 
veyed to  the  company,  of  which  they 
became  the  -  directors,  reserving  to 
themselves  secretly  a  fund  of  thirty 
thousand  dollars,  as  part  of  the  price 
of  the  land.  It  was  held  that  defend- 
ant was  not  bound  by  his  subscrip- 
tion, unless  he  confirmed  the  same 
after  he  learned  of  the  existence  of 
such  fund.  West  E^nd  Real  Est.  Co. 
V.  Nash.  61  W.  Va.  341,  41  SE  182. 

86.  King  y.  Livingston  Mfg.  Co., 
192  Ala.  269,  68  8  897.  See  also  Con- 
tracts i  288:  Fraud  [20  Cyc  16]. 

la]  Xalatioii  h«tw««ii  direotora 
sad  BtooUiolasca^ — ^Whlle  the  direct- 
ors of  a  corporation  are  not  trustees 
for  the  stockholders,  there  is  a  rela- 
tion of  trust  and  confidence  between 
them,  and  it  Is  the  duty  of  the  di- 
rectors to  inform  the  stockholders  of 
the  Insolvency  of  the  company  before 
inviting  them  to  subscribe  for  a  new 
issue  of  corrorate  stock,  the  purpose 
of  which  is  to  raise  money  with 
which  to  pay  debts  owed  by  the  cor- 
poration to  Its  directors,  and  a  fail- 
ure to  give  such  information  Is  a 
fraudulent  concealment  which  ren- 
ders the  directors  and  the  corpora- 
tion liable.  King  v.  Livingston  Mfg. 
Co..  192  Ala.  269,  68  S  897. 

87.  Chatfield  v.  Slntz-WalHn  Co., 
182  Mich.  689,  148  NW  797.  See  Con- 
tracts §  283;  Fraud  [20  Cyc  16,  17]. 
_88.  Ala — ^Alabama  Fdy.,  etc.. 
Works  v.  Dallas,  127  Ala.  618,  28  S 
459. 

Ark. — ^Porter  v.  Morris,  131  Ark. 
382,  199  SW  106. 

Iowa. — Coles  v.  Kennedy,  81  Iowa 
*(0.  46  NW  10S8,  26  AmSR  503. 
_N.  T. — Charles  Lehman-Charley  v. 
Bartlett,  186  App.  Dlv.  674,  120  NTS 
601  [att  202  N.  T.  624  mem,  95  NE 
1W6  mem];  Walker  v.  Anglo-Amer- 
ican Mortg.,  etc.,  Co.,  72  Hun  334,  26 
NTS  4}2. 

Tex.— -Peerless  F.  Tns.  Co.  v.  Re- 
vere, (Civ.  A.)  188  SW  264. 
,Va— Virginian  I^and  Co.  v.  Haunt, 
SO  Va.  Stt,  1»  SB  168.  44  AmSR  939; 
f:rump  V.  tJ.  S.  Mining  Co.,  7  Oratt. 
(48  Va.)  362.  66  AmD  116. 
_Bng. — Oakes  v.  Turquand,  L.  R.  2 
H.  L.  125,  6  BRC  879;  Veneiuela 
Cent  R.  Co.  v.  Kisch,  L.  R.  8  H.  L. 


99,  6  ERC  769;  N«w  Brunswick,  etc., 
R.,  etc,  Co.  v.  Muggerldge,  1  Dr.  & 
8m.  861,  62  Reprint  418.  See  also 
Contracts  |  281;  Fraud- [20  Cyc  16- 
171. 

[a]  mwatratlomaj— ( 1 )  Thus,  where 
a  Bubscrlption  to  stock  In  a  corpora, 
tlon  was  obtained  by  the  representa- 
tion that  a  prominent  business  man 
had  subscribed  for  a  large  amount, 
but  the  fact  that  he  had  paid  noth- 
ing for  his  shares  was  concealed,  his 
subscription  having  been  obtained 
for  the  express  purpose  of  Infiuenc- 
Ing  others  to  Babsorlbe,.it  was  held 
that  such  concealment  made  the  rep- 
resentation false  and  fraudulent,  and 
was  ground  for  avoiding  the  sub- 
Bcrlrtlon.  Coles  v.  Kennedy,  81  Iowa 
860,  46  NW  1088,  25  AmSR  603.     To 

%ame  effect  Alabama  Fdy.,  etc.. 
Works  V.  Dallas,  127  Ala.  518,  29  S 
469;  Indiana  State  Bank  v.  Cook,  125 
Iowa  111,  100  NW  72.  (2)  Where  the 
secretary  and   treasurer   engaged   In 

?romotlng  a  fire  Insurance  company, 
o  Induce  plaintiff  to  purchase  stock 
therein,  suppressed  the  fact  that  a 
certain  per  cent  of  the  money  re- 
ceived from  the  sale  of  the  stock  was 
applied  to  the  payment  of  secret 
commissions  of  omcers  and  directors, 
and  that  a  promoter  and  stockholder 
was  short  in  his  accounts  and  in- 
debted to  the  corporation,  and  repre- 
sented that  it  was  a  going  concern  and 
Its  stock  was  a  fine  Investment,  when 
in  fact  it  was  insolvent,  there  was 
such  a  fraud  upon  the  purchaser  as 
entitled  him  to  a  rescission  of  his 
contract  to  purchase  stock.  Peerless 
F.  Ins.  Co.  V.  Reveire,  (Tex.  Civ.  A.) 
188  SW  254.  (3)  On  the  other  hand, 
it  has  been  held  that  the  mere  fact 
that  one  of  several  subscribing  stock- 
holders had  an  agreement  that  no  as- 
sessment would  ever  be  levied  on  his 
unpaid  stock,  and  that  he  would  not 
be  rcQUlred  to  ray  any  more  thereon, 
was  not  such  fraud  as  would  release 
the  liability  of  other  subscribers. 
Bergman  v.  Evans,  92  Wash.  158,  158 
P  961.  (4)  A  representation  by  de- 
fendant, on  the  sale  of  stock  in  a 
mining  company,  that  its  liabilities 
then  amounted  to  one  thousand  six 
hundred  dollars,  and  a.  failure  to  die- 
close  the  existence  of  defendant's 
contract  with  the  company,  capital- 
ized at  twenty-five  thousand  dollars, 
whereby  he  was  to  receive  thirty-six 
thousand  dollars  out  of  the  com- 
pany's net  profits  in  payn>ent  of 
money  previously  spent  by  him  In 
its  development,  was  a  misrepre- 
eentatlon  of  a  fact  affecting  the 
value  of  Its  stock.  Williams  v. 
Beltz,  29  Del.  564,  101  A  905. 

[b]  la  ancland  a  prospectus  of  a 
corporation  which  merely  specifies 
the  date^  and  names  of  the  parties  to 
contracts,  in  compliance  with  the 
governing  statute  (English  Com- 
panies Act  [1867]  I  88)  Is  fraudulent, 
where  it  gives  no  further  notice  of 
circumstances  contained  In  the  con- 
tracts which  are  material  to  be 
known,  so  that  the  omission  of  them 
causes  It  to  give  a  false  impression. 
Aaron's  Reefs,  Ltd.  v.  Twlss;  [1896] 
A.  C.  278  [aff  [1896]  2  Ir.  207]. 

a».  Oil  City  Land.  etc.  Co.  v. 
Porter,  99  Ky.  264,  85  SW  641,  18 
KyL  151. 

[a]     ZUwrtratlaa The    fact    that, 

at  the  time  that  defendant  promised 
to  subscribe  for  stock  in  plaintlfl  cor- 
poration, the  person  to  whom  he  gave 


such  promise  intentionally  concealed 
the  fact  that  one  of  the  objects  of 
the  corporation  was  to  subscribe  for 
stock  in  another  corporation  did  not 
entitle  defendant  to  avoid  his  subse- 
quent subscription  on  the  organiza- 
tion of  the  corporation,  when  Its 
charter  authorized  the  subscription 
to  the  stock  of  other  corporations, 
and  It  did  not  appear  that  any  fraud 
was  practiced  by  the  officers  of  the 
corporation.  Oil  City  Land,  etc,  Co. 
V.  Porter,  99  Ky.  254,  85  SW  643,  18 
KyL  151. 

90.  V.  8. — ^National  Leather  Co.  v. 
RoberttL  221  Fed.  922,  137  CCA  492; 
Bank  of  North  America  v.  Pennsyl- 
vania Oil  Refining  Co.,  216  Fed.  377. 

Ala. — Southern  States  F.,  etc.,  Ins. 
Co.  V.  De  Long,  178  Ala.  110,  69  S  61. 

Del. — Kent  County  R.  Co.  v.  Wil- 
son, 10  Del;  49. 

111. — Carlson  v.  Hassis,  184  111.  A.' 
443. 

Ind: — ^Hardy  v.  Merrlweather,  14 
Ind.   203. 

Md. — Robertson  v.  Parks,  76  Md. 
118.  24  A  411. 

Mass. — Everett  v.  Foster,  228 
Mass.  553.  112  NE  239. 

Miss. — Selma,  etc,  R.  Co.  v.  An- 
derson,  61  Miss.  829.  '         \ 

Mo. — Muck  V.  Hayden,  173  Mo.  A. 
27,  156  SW  889. 

Nebr. — American  Bldg.,  etc.,  Assoc 
V.  Bear,  48  Nebr.  466,  67  NW  500. 

N.  T. — Wlllets  V.  Poor,  141  App. 
Dlv.  743.  126  NTS  926. 

Pa. — Guarantee,  etc,  Co.  v.  Well, 
141  Pa.  611,  21  A  665;  Acetylene 
Light,  etc,  Co.  V.  Smith,  10  Pa.  Su- 
per. 61,  44  WklyNC  86. 

Wash. — Shores  v.  Hutchinson,  69 
Wash.  329,  126  P  142. 

Wis. — Columbus  Inst.  v.  Conohan, 
164  Wis.  219,   169  NW  720. 

Bng. — Pulsford  V.  Richards,  17 
Beav.  87,  19  BngL&Eq  387,  51  Re- 
print 965. 

N.  S. — Canada  Pood  Co.,  Ltd.  v. 
Stanford,  60  N.  S.  262;  Kennedy  v. 
Acadia  Pulp,  etc.  Mills  Co.,  Ltd.,  It 
N.  8.  291;  Canada  Food  Co.  v.  Stan- 
ford.  28   DomLR  689. 

See    generally    Contracts    t     294; 


Fraud  [20  Cyc  28]. 
[a]     "It  must  b* 


.   _  a  represeatatloa. 

'dans  locum  contractul,'  that  is,  a 
representation  giving  occasion  to  the 
contract:  the  proper  Interpretation  of 
which  appears  to  me  to  be  the  asser- 
tion of  a  fact  on  which  the  person 
entering  into  the  contract  relied,  and 
in  the  absence  of  which.  It  Is  reason- 
able to  iiifer,  that  he  would  not  have 
entered  Into  It;  or  the  suppression 
of  a  fact,  the  knowledge  of  which,  it 
is  reasonable  to  Infer,  would  have 
made  him  abstain  from  the  contract 
altogether."  Sir  John  Romllly.  M. 
R.,  In  Pulsford  v.  Richards,  17  Beav. 
87,  96,  19  EngL&Eq  187,  61  Reprint 
966. 

[b]  Xt  must  have  been  a  proad. 
mate  or  tanxnedlate  indnoemeat  to  the 
purchase  of  the  ediares,  but  for  which 
the  purchase  would  not  probably 
have  been  made,  although  other  in- 
fluences may  have  been  at  work  to 
Induce  the  subscription.  Lord  CThan- 
worth.  In  Matter  of  Royal  British 
Bank,  t  De  O.  ft  J.  187,  60  EngCh 
801,  44  Rerrtnt  1317. 

[o]  Tormer  rworta.  This  is  not 
to  be  established  by  impressions  re- 
ceived from  the  fraudulent  reports 
at  some  former  period,  however  dls.' 
tant;  but  they  should  be  clearly 
shoMm  to  have  been  in  the  mind  of 
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closure,  to  constitute  fraud,  must  be  of  a  material 
fact.*^  But  a  representation  of  fact  is  a  material 
one  if  it  is  one  upon  which  the  party  had  a  right 
to  rely  and  if  it  can  reasonably  be  regarded  as 
having  been  a  direct  inducement  to  the  contract,,  or 
if,  had  it  been  known  .to  be  false,  the  contract 
would  not  have  been  entered  into.'" 

Particular  rapresentaticNU.  Material  false  repre- 
sentations have  been  held  to  include,  for  the  pur- 
pose of  sustaining  a  charge  of  fraud,  misrepresen- 
tations as  to  the  character,  amount,  or  value  of 


the  property  or  assets  of  the  eorjMration;'"  as  to 
the  character,  condition,  and  prosperity  of  its  busi- 
ness and  the  prospects  of  success,  when  the  state- 
ments are  not  mere  expressions  of  opinion;"^  ag  to 
the  amount  paid  or  to  be  paid  by  the  corporation 
for  particular  property;"  as  to  encumbrances  on  its 
property  or  its  freedom  from  encumbrances;'*  as 
to  the  solvency  or  financial  condition  of  the  corpo- 
ration or  the  prosperity  of  its  business;*"  as  to  the 
amount  of  stock  issued,  or  to  be  issued,  where  the 
representation   is   false   when   made;"^   as   to   the 


the  person  at'  the  time  of  the  ne^tla- 
tlons  for  the  purchase,  and  to  have 
been  one  of  the  causes  leadlnir  to  the 
contract.  Lord  Chanworth,  In  Scot- 
land Western  Bank  v.  Addle,  Ii.  R.  1 
H.  li.  So.  145. 

[d]  Sipreaentetioiui  moat  be  fitted 
to  decelvey — Russell  v.  Alabama  Mid- 
land R.  Co.,  94  Ga.  610,  20  SB  H&O. 

[e]  Plaadlnf. — When  a  contract 
of  subscription  to  stock  Is  absolute 
on  Its  face.  In  order  to  avoid  the 
same  on  the  ground  of  fraudulent 
mlsrerresentations  Inducing  the  sub- 
scription, defendant  must  set  forth 
what  such  representations  were, 
wherein  they  were  false,  and  that  he 
was  deceived,  In  order  that  the  court 
may  pass  upon  the  materiality  of  the 
alleged  variance  of  the  representa- 
tions from  the  truth.  An  affidavit 
failing  to  do  this  must  be  rejected  as 
vague,  Indeflnitet  and  Insufflclent. 
Acetylene  Light,  etc.,  Co.  v.  Smith, 
10  Pa.  Super.  61,  44  WklyNC  86. 

•1.  Kllbourn  v.  Pacific  Bank.  11 
Wis.  230.  See  generally  Contracts 
I  294;  Fraud   [20  Cyc  28]. 

sa.  U.  S. — American  Alkali  Co.  v. 
Salom,  131  Fed.  46,  65  CCA  284  [cer- 
tiorari den  196  U.  S.  641,  25  SCt  796. 
49  L..  ed.  631]. 

Ala. — Alabama  Fdy.,  etc..  Works  v. 
Dallas,   127  Ala.  613,  29  S  459. 

Cal. — Browne  v.  San  Qabrlel  River 
Rock  Co.,  22  Cal.  A.  682,.  136  P  642. 

Oa. — ^Huson  Ice,  etc.,  Co.  v.  Thorn- 
ton, 143  Ga.  297,  84  BE  969. 

111. — Melendy  v.  Keen.  89  III.  396; 
Taylor  v.  Currey,  192  111.  A.  B02. 

Ky. — Castleman-Blakemore  Co.  v. 
Brucker,  167  Ky.  269,  180  SW  360; 
Southern  Ins.  Co.  v.  MllUgan,  154 
Ky.  216.  167  SW  87:  McDoel  v.  Ohio 
Valley  tmpr.,  etc.,  Co.,  36  SW  175.  18 
KyLi  294  (erroneous  representation 
made  by  the  president  of  the  cor- 
poration, through  whom  the  shares 
were  purchased,  to  the  effect  that 
all  shares  had  been  mirchased,  but 
that  he  could  purchase  shares  from 
original  subscribers  at  a  premium, 
where  some  of  the  stock  transferred 
had  been  previously  surrendered  to 
the  corporation,  and  it  received  the 
premium  allowed  for  such  stock). 

Mich. — Martin  v.  Veane  Food  Co., 
163  Mich.  282,  116  NW  978;  Sher- 
man v.  American  Stove  Co.,  86  Mich. 
1S9,  48  NW  537. 

Minn. — Drake  v.  Fairmont  Drain 
Tile,  ate,  CO.,  129  Minn.  145,  161  NW 
914. 

Miss. — Water  Valley  Mfg.  Co.  v. 
Seaman,  63  Miss.  666. 

Mo. — Ramsey  v.  Thompson  Mfg. 
Co.,  116  Mo.  318,   22  SW  719. 

N.  T. — ^Walker  v.  Anglo-American 
Mortg.,  etc.,  Co.,  72  Hun  834,  26 
NTS   432. 

Okl.— Hood  V.  Wood.  161  P  210. 

Pa. — Spelller  Electric  Time  Co.  v. 
Leedom,   149  Fa.  186.  24  A  197. 

Va. — Owens  v.  Boyd  X<and  Co.,  96 
Va.   560.   28   SE  960. 

Wis. — Luetzke  v.  Roberts,  180 
Wis.   97.    109   NW   949. 

And  see  cases  Infra  this  section. 

See  generally  Contracts  t  iii'% 
Fraud  120  Cyc  231. 

•3.  U.  S.— Tyler  v.  Savage.  148 
U.  S.  79.  12  set  340,  86  L.  ed.  82: 
Manning  v.  Berdan,  186  Fed.  169- 
American  Alkali  Co.  v.  Salom,  131 
Fed.  46.  65  CCA  284  [certiorari  den 
196  U.  S.   641.  2S  SCt  796,   49  L.  ed. 


631]  (misrepresentation  as  to  pat- 
ents under  which  articles  were  to  be 
manufactured  by  the  corporation 
and  as  to  the  price  which  the  cor- 
poration   proposed   to   pay    therefor). 

Ala. — ^Alabama  Fdy.,  etc.  Works  v. 
Dallas.   127   Ala.   513.   29    S  469. 

Arlx. — People's  Nat  Bank  v.  Tay- 
lor.   17   Ariz.    215,    149    F    763. 

Ga.- — Huson  Ice,  etc.,  Co.  v.  Thorn- 
ton, 143  Ga.  297,  84  SE  969. 

111. — Taylor  v.  Currey,  192  111.  A. 
602. 

Ky. — Castleman-Blakemore  Co.  v. 
Brucker.  167  Ky.  269,  180  SW  860; 
Deppen  v.*  German -American  Title 
Co.,  70  SW  868,  24  KyL  1110,  72  SW 
168,  24  KyL  1876. 

Md. — Savage  v.  Bartlett,  78  Md. 
661,   28   A   414. 

^Mlch. — Hamilton  v.  American 
ttulled  Bean  Co.,  166  Mich.  609,  121 
HW  731;  Martin  v.  Veana  Food  Co.. 
163  Mich.  282,   116  NW  978. 

Minn. — ^Drake  v.  Fairmont  Dl«ln 
Tile,  etc.,  Co.,  129  Minn.  145,  151  NW 
914. 

Mo. — Ramsey  v.  Thompson  Mfg. 
Co..  116  Mo.  313.  22  SW  719;  Hess  v. 
Draffen.   99   Mo.   A.    580.    74    SW   440. 

Nev. — Foulks  Accelerating  Air  Mo- 
tor Co.  V.  Thies,  26  Nev.  168,  66  P 
373,  99  AraSR  684. 

N.  H.— Anderson  v.  Scott,  70  N.  H. 
350.   47   A   607. 

S.  D. — Barnard  v.  Tldrlck,  36  8.  D. 
403,   152  NW  690. 

Tex. — Byers  Bros.  v.  Maxwell, 
(Civ.  A.)    73.  SW  437. 

Va. — Owens  V.  Boyd  Land  Co.,  95 
Va.  660,  28  SB  960;  \lrglnla  Land 
Co.  V.  Haupt  90  Va.  633,  19  SE  168, 
44  AmSR  939. 

Wis. — Waldo  V.  Chicago,  etc,  R. 
Co.,  14  Wis.  576. 

Eng, — Ross  V.  Estates  Inv.  (te.,  L. 
R.  3  Ch.  682;  Reese  River  Silver 
Mln.  Co.,  Ltd.  V.  Smith,  L.  Jl.  4  H. 
L.  64.  ^ 

»fc  Utcli. — Martin  v.  Veana  Food 
Co.,  163  Mich.  282,  116  NW  978; 
Sherman  v.  American  Stove  Co.,  85 
Mich.  169.   48  NW  537. 

Minn. — Drake  v.  Fairmont  Drain 
Tile,  etc.,  Ca,  129  Minn.  14e,  161  NW 
914. 

Mo. — ^Unlon  Nat  Bank  v.  Hunt  76 
Mo.   439. 

K.  T.— Mack  v.  Latta.  83  App.  Div. 
243,  82  NTS  180  frev  on  other 
grounds  178  N.  T.  626,  71  NE  97,  67 
LRA  126]. 

Okl.— Hood  V.  Wood,  161  P  210. 

S.  D. — Barnard  v.  Tldrlck,  36  S.  D. 
403,   162   NW    690. 

Wis.— -Waldo  V.  CSiicago,  etc.,  R. 
Co..   14  Wis.   676. 

OnialMi  see  infra  {  878. 

98.  Colo. — ^Zang  v.  Adams,  83 
Colo.  408.  48  P  609.   58  Am9R  249. 

111. — ^Taylor  v.  Currey,  192  111.  A. 
602. 

Ky. — ^Weissinger  Tobacco  Co.  v. 
Van  Buren,  135  Ky.  769.  128  SW  289. 
136  AmSR   502. 

Mich. — Martin  v.  Veane  Food  Co., 
163  MlcK  282.  116  NW  978. 

Mo. — ^Hess  v.  Draffen,  99  Mo.  A. 
680,   74   SW   440. 

N.  T. — Charles  Lehman-Charley  v. 
Bartlett  186  App.  Div.  674.  120  NTS 
601  [aff  202  N.  T.  624  mem.  96  NE 
1126  mem]. 

Tex. — Hall  v.  Grayson  County 
Nat    Bank,    86   Tex.    Civ.   A.    317.    81 


SW   762. 

Eng.-M::apel  v.  Sim's  Ships  Com- 
posltfons  Co..  Ltd..  67  L.  J.  Ch.   713. 

ML  Water  Valley  Mfg.  Co.  v.  Sea- 
man, 63  Miss.  655;  Tinker  v.  Kier. 
196  Mo.  183,  94  SW  601;  McClelUo 
V.  Scott  24  Wis.  81. 

»7.  U.  S.— Tyler  v.  Savage.  141 
U.  S.  79.  12  set  840,  86  L.  ed.  82; 
National  Leather  Co.  v.  Roberts,  221 
Fed.  922,  187  (X^A  492  (represenU- 
tlon  that  cofporatlon  had  not  lost 
money). 

Ga. — Buson  Ice,  etc.,  Co.  v.  Thorn- 
ton. 143  Qa.  297,  84  SE  969;  South- 
em  Tobacco  Co.  v.  Armstrong.  11 
Ga.  A.  601,  75   SE  828. 

III. — ^Melendy  v.   Keen,   89  111.  396. 

Ind. — ^Dorsey  Mach.  <3o.  v.  Mc- 
Caifrey,  139  Ind.  645,  38  NE  208.  47 
A.mSR  290. 

Iowa. — Famaworth  v.  Muscatine 
Produce,  etc..  Ice  Co..  161  Iowa  170. 
141   N.   W.   940. 

Ky. — Ctestleman-Blakemore  Co.  t. 
Brucker,  167  Ky.  269.  180  SW  360: 
Southern  Ins.  Co.  v.  Milllgan,  154 
Ky.  216,  167  SW  37;  Deppen  v.  Ger- 
man-American Title  Co.,  70  SW  868, 
24  KyL  1110.  7S  SW  768.  24  KyL 
1«76. 

Mich. — Sherman  v  American  Stove 
Co..  86  Mich.  169.  48  NW  687. 

Mo.^Tinker  v.  Kler.  196  Mo.  183. 
94  SW  501;  Union  Nat  Bank  T. 
Hunt  76  Mo.  439. 

N.  J. — Garrison  v.  Technlc  Elec- 
tric Works.  66  N.  J.  Eq.  708.  87  A 
741. 

Okl.— Hood  v.   Wood.   161  P  810. 

Tex. — Peerless  F.  Ins.  Co.  v.  Re- 
velre.  (Civ.  A.)  188  SW  264;  Robin- 
son V.  Dickey,  14  Tex.  Civ.  A,  70,  36 
SW  499. 

Wash. — Cunningham  v.  Morris;  16 
Wash.  341,  106  P  889. 

Wis. — Waldo  V.  CAlcago,  etc,  R. 
Co„  14  Wis.   575. 

Eng. — Bell's  Case,  28  Beav.  86,  St 
Reprint  1020. 

[a]  raymsBt  of  aivMenas.  tate. 
ments  by  officers  of  a  corporation,  to 
Induce  subscribers  to  putchase  stock, 
that  the  corporation  was  able  to  par 
dividends  out  of  its  present  hold- 
ings and  property  from  the  very 
start,  and  that  dividends  already 
paid  had  been  earned  and  were  ]U8- 
tifled,  that  the  company  guaranteed 
to  pay  a  stated  percentage  of  profit 
for  a  certain  number  of  yearn, 
shown  to  be  false,  and  made  with 
intent  to  deceive,  were  ground  for 
rescission  of  subscriptions  made  la 
reliance  thereon.  Campbell  v.  Zion'8 
<3o-Op.  Home  Bldg.,  etc,  C>).,  4* 
Utah  1,  148  P  401. 

86.  Weems  v.  Georgia,  etc  K. 
Co.,  84  Ga.  366,  11  SE  603.  88  Ga. 
303.  14  SE  583;  Hamilton  v.  Ameri- 
can Hulled  Bean  Co.,  166  Mich.  609. 
121  NW  731. 

[a]  What  la  not  a  falae  r^^reMB- 
tfttbrn^The  setting  forth  in  a  pro- 
spectus of  a  corporation  of  plans 
which  would  require  that  the  whole 
amount  of  a  proposed  Issue  of  pre- 
ferred stock  should  be  subscribed 
and  paid  for  Is  not  a  representation, 
to  one  subscribing  to  such  stock, 
that  none  will  be  issued  until  it  is 
all  taken,  nor  or  any  existing  fact 
which  would  Invalidate  the  contract 
of  subscription  if  -  all  the  stock  U 
not  taken.  Bartol  v.  Walton,  etc 
Co.,  92  Fed.  IS. 
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amoont  of  capital  stock  which  has  been  snbBcribed** 
or  paid  in;'  that  certain  persons  have  subscribed, 
as  where  it  is  falsely  represented  that  a  certain 
inflnential  man,  or  "a  man  in  whom  the  subscriber 
has  confidence,  has  subscribed;*  as  to  who  are,  or 
who  have  agreed  to  act,  as  directors  or  officers;* 
as  to  the  terms  o£  other  subscriptions  or  sale,  the 
amount  to  be  paid,  or  the  assessabiUty  of  the 
stock;*  as  to  the  disposition  of  the  proceeds  of  the 
subscriptions  for  a  sale  of  stock,'  and  the  absence 
of  promotion  profits;*  or  as  to  the  character  or 
value  of  the  stock  where  th^  statement  is  not  a 
mere  expression  of  opinion,  but  a  representation  of 
fact.^ 

Bat  men  pnfflng,  favorable  cominait,  or  exagger- 
ated statements  as  to  the  value  of  the  assets  of 


the  corporation,  its  condition,  or  its  prospects,  or 
as  to  the  present  or  prospective  value  of  its  sto<;k, 
etc.,  where  there  is  no  misrepresentation  of  fact,  do 
not  constitute  such  material  representations  as  will 
avoid  a  subscription  or  purchase  or  sustain  an 
action  for  fraud,  for  such  statements  are  to  be 
expected,  and  the  subscriber  or  purchaser  cannot 
complain  if  he  relies  on  them.' 

[$  878]  (d)  Statements  of  .Opinion  or  Belief. 
Ordinarily  an  intending  subscriber  or  purchaser 
has  ho  right  to  rely  upon  a  statement  which  by 
reason  either  of  its  form  or  subject  matter  amounts 
merely  to  an  expression  of  opinion  or  belief,  and 
such  a  statement  does  not  amount  to  such  a  repre- 
sentation of  fact  as  will  be  ground  either  for  an 
action  for  damages  or  for  rescission."    But  if  ex- 


M.  Ala. — Alabama  Fdy.,  etc.,  Works 
V.  Dallas,    127  Ala.   513,   29   S  4F9. 

Cal. — Maglness  v.  Western  Securi- 
ties Corp..   (A.)   1T5  P  277. 

Ind. — Parker  v.  Thomas,  19  Ind. 
213.  81  AtnD  38S;  Brownless  v.  Ohio, 
etc,  B.  Co.,  18  Ind.  68;  Blsh  v.  Brad- 
ford. 17  Ind.  490:  Hardy  v.  Merrl- 
weathor.  14  Ind.  208. 

Iowa. — Hlnkley    v.    Sac    Oil,    etc., 

.Line  Co.,  132  Iowa  398,  107  NW  629, 

119  AmSn  S64:  Coles  v.  Kennedy,  81 

Iowa  360,  46  NW  1088,  26  AmSR  503. 

N.  Y. — Talmadge  ▼.  Sanitary  -Se- 
curity Co.,  81  App.  Dlv.  498,  62  NTS 
139:  Walker  v.  Anglo-American 
Mortg.,  etc.,  Co.,  72  Hun  S34,  26  NTS 
432. 

Pa. — SpelUer  Electric  Time  Co.  v. 
Leedom,    149  Pa.   185,  21  A  197. 

Wis. — Luetike  v.  Roberts,  ISO 
Wis.  97.  109  NW  949. 

Bng. — Boss  V.  Estates  Inv.  Co.,  Ij. 
R.  3  Ch.  682;  Henderson  v.  Lacon, 
L.  R.  5  Eq.  249;  Amison  V.  Smith,  59 
L.  T.  Ren.  N.  ^.  627. 

Ont. — Ontario  Ladles'  College  v. 
Kendry,  10  Ont.  L.  814.  6  OntWR 
(05. 

Contra  Ooodrtch  v.  Reynolds,  81 
lU.  490,  8S  AmD  244. 

1.  Iowa. — Fish  T.  White,  180  Iowa 
1176,  162  NW  768;  Hlnkley  v.  Sac 
Oil.  etc..  Line  Co.,  132  Iowa  S»<,  107 
NW  629,   119  AmSR  564. 

Hlch. — Sherman  ▼.  American  Stove 
Co.,  85  Mich.  169,  48  NW  537. 

Ho. — ^Ramsey  T  Thompson  Mtg. 
Co.,  116  aSo.  318,  22  SW  719. 

Tenn. — State  v.  Jefferson  Tump. 
Co.,  3  Humphr.  305. 

Tex. — Peerless  P.  Ins.  Co.  v.  Re- 
Teire,  188  SW  254;  Com.  Bondlnjr, 
etc.,  Ins.  Co.  v.  Cator,  (Civ.  A.)  178 
SW  1074. 

3.  Ala. — Alabama  Fdy.,  etc.. 
Works  v.  Dallas.  127  Ala.  613,  29  8 
469. 

Iowa. — Indiana  State  Bank  v. 
Cook,  125  Iowa  111,  100  NW  72: 
Coles  v.  Kennedy,  81  Iowa  360,  46 
NW  1088.  25  AmSR  603. 

Ky. — Southern  Ins.  Co.  v.  Milll-, 
can.  154  Ky.   216.   167  SW  37. 

N.  T. — Talroadge  v.  Sanitary  Se- 
curity Co.,  81  App.  Div.  498,  62  NTS 
139. 

Tex. — ^Bohn  v.  Burton-Lingo  Co., 
(Civ.  A.)    175   SW  178. 

Contra  Piedmont  Tin  Min.  Co.  v. 
Heyman,  7  La.  A.  (Orleans)  400  (un- 
der the  code). 

3.  Vulcan  F.  Ins.  Co.  v.  Jorgen- 
sen.  33  Cal.  A.  763,  166  F  836;  In  re 
UetropoUtan  Coal  Consumers'  As- 
soc, [1892]  8  Ch.  1;  Re  England 
Life  Assoc,  Ltd.,  34  Beav.  639,  66 
Heprint  782.  But  see  (Columbus 
Inst.  V.  <3onohan.  164  Wis.  219,  15JB 
NW  720  (holding  that  a  represen- 
tation, alleged  to  -  have  been  made 
to  and  relied  uiion  by  a  subscriber 
for  stock,  that  none  but  members  of 
a  certain  fraternal  order  could  buy 
stock  or  hold  olBiie  in  a  corporation 
formed  for  the  purpose  of  erecting  a 
club  house,  even  if  made  and  false, 
were  immaterial). 

[a]  MlMtotaoMBta  as  to  aamas  of 
Unotaam;  Iraldlag  o«t  ynnalBMrt 
MBua  •■  Oaaoys^— (1)  For  the  pro- 


moters of  a  corporation  to  Induce 
men  of  character  and  financial  stand- 
ing to  consent  to  lend  the  use  of  their 
names  as  directors  of  the  company 
upon  a  promise  of  Indemnity  from  re- 
^onslblUty,  la  a  gross  fraud  upon 
the  public,  and  will  avoid  the  sub- 
scription of  one  who  has  been  there- 
after Induced  to  take  the  shares  of 
the  company.  Re  England  Life  As- 
soc, 84  Beav.  639,  643,  56  Reprint 
782,  784  (where  It  was  said  by  Sir 
John  Romllly,  M.  R.:  "It  is  obvious 
that  a  more  gross  representation  can 
hardly  be  made,  than  holding  out  to 
the  world  that  responsible  persons, 
who  have  nothing  at  all  to  do  with 
a  company  are  the  directors  of  it"). 
(2)  But  this  will  not  be  so  in  the 
case  of  a  director  who  attends  but 
one  meeting  of  the  board  and  then 
retires,  in  the  absence  of  evidence 
that  his  name  was  used  as  a  decoy. 
Hallows  V.  Fernle,  L.  R.  3  Ch.  467 
[afl  L.  R.  8  Eq.  520];  Re  Electric  Co., 
31  Ont.  L.  848,  6  OntWN  821. 

4.  Ala — ^Alabama  Fdy.,  etc..  Works 
V.  Dallas,  127  Ala  613,  29  S  469. 

(3al. — Browne  v.  San  Gabriel  River 
Rock  Co.,  22  Cal.  A.  682,  136  P  648. 
644.  ^ 

Md. — ^Wenstrom  Cons.  Dynamo, 
etc.,  Co.  V.  Pumell,  75  Hd.  113.  23  A 
134   (rer  Alvey,  C.  J.). 

N.  J. — Hubbard  v.  International 
Irlercantlle  Agency,  68  N.  J.  Eq.  434, 
69  A  24  (false  representation  that 
none  of  the  stock  of  the  corporation 
has  been  sold  for  less  than  par). 

N.  T. — ^Walker  v.  Anglo-American 
Mortg.,  etc.,  Co.,  72  Hun  334,  26  NYS 
432. 

ra]  Vhat  Btook  ia  KoaaassaaaliU. 
—Browne  v.  San  Gabriel  River  Rock 
(30.,  22  Cal.  A.  682,  136  P  642,  644. 

5.  Taylor  v.  (Xirrey,  192  111.  A. 
602;  West  End  Real  Est.  Co.  v.  Clai* 
borne,  97  V&.  734.  34  SB  900. 

e.  Taylor  v.  Currey,  192  111.  A. 
602;  West  End  Real  Est.  Co.  v.  CTlai- 
borne,  07  Va  734,  84  SE  900  (holding' 
that,  where  a  subscription  was  In- 
duced by  representations  that  the  en- 
tire proceeds  of  the  capital  stock 
woiU«  be  used  in  payment  for  and  in 
improvement  of  real  estate,  when  in 
fact  it  had  been  agreed  by  the  organ> 
isers  that  a  part  should  be  paid  to 
the  promoters,  this  entitled  the  sub- 
scriber to  be  released  from  his  sub- 
scription in  the  absence  of  evi- 
dence of  a  ratiflcatlon-  after  full 
knowledge  of  the  falsity  of  the  rep- 
resentations). 

r>  Booth  V.  Smith,  18  111.  A.  266 
[aff  117  111.  370,  7  NB  610];  Chatfleld 
V.  Slntx-Wallin  Co.,  182  Mich.  689. 
148  NW  797  (sale  of  worthless  stock 
owned  by  a  director  on  a  representa- 
tion that  the  sale  is  treasury  stock) ; 
Kuck  V.  Hayden,  173  Mo.  A.  27,  166 
SW  889:  Hood  v.  Wood,  (Okl.)  161  P 
210;  Robinson  v.  Dickey,  14  Tex.  Civ. 
A.  70.  86  SW  499. 

OpnlOB  see  Infra  i  878. 

8.  Del. — Grone  v.  E<conomic  L. 
Ins.  Co..  80  A  809. 

III.— Bnrwash  v.  Ballou,  280  111.  84, 
82  NB  355,  16  LRANS  409. 

Ky. — Southern  Ins.  Co.  v.  Mllligan, 
164  Ky.  216.  167  SW,  37;  Smith  v. 
Lewisport  Bank,  86  SW  219.  27  KyL 


406;  German  Nat.  Bank  v.  Nagel,  81 
SW  433.  26  KyL  748. 

Md. — Robertson  v.  Parks,  76  Md. 
ll»r  24  A  411. 

Mass. — Everett  v.  Foster,  223 
Mass.  653,  112  NE  289;  Gordon  v. 
Parmelee,  2  Allen  212;  Brown  v.  Cas- 
tles. 11  Cush.  348. 

Minn. — Columbia  EJIectrio  C!o.  v. 
Dixon,  46  Minn.  463,  49  NW  244. 

Misa — ^Walker  v.  Mobile,  etc,  R. 
Co.,  34  Miss.  246. 

Mo. — Union  Nat.' Bank  v.  Hunt,  76 
Mo.   439   (aff  on  Uils  point  7  Mo.  A. 

Mont. — Cltiaens'  State  Bank  v. 
Snelling,   178  P  744. 

Tex. — Cope  v.  Pltzer,  (Civ.  A.)  166 
SW  447. 

Eng. — Denton  v.  Macnell,  L.  R.  3 
Eq.  362;  Klsch  v.  Venezuela  Cent  R. 
Co.,  Ltd.,  34  L.  J.  Cb.  546,  6  ERC  769 
(per  Turner.  L.  J). 

Man. — North  West  Battery.  Ltd.  v. 
Hargrave,  23  Man.  928;  North  West 
Battery,  Ltd.  v.  Hargrave,  15  Dom 
LR  193.  26  WestLR  831. 

See  generally  Contracts  S  300. 

9.  U.  S. — In  re  National  Pressed 
Brick  Co.,  212  Fed.  878,  129  CCA  898. 

Ala — Armstrong  v.  Walker,  76  S 
280;  Southern  States  F.,  etc.,  Ins. 
Co.  V.  De  Long,  178  Ala.  110,  69  S 
W;  Montgomery  Southern  R.  Co.  v. 
Matthews,  77  Ala  867,  64  AmR  60. 

Cal. — Jefferson  v.  Hewett,  95  Cal. 
686,  SO  P  772. 

Pla — Florida  Cigar,  etc.,  Co.  v. 
Baker,  etc.,  Co.,  62  Pla  487,  67  S  174, 

Oa. — Weston  v.  Columbia  Southern 
R.  Co.,  90  Ga.  289,  15  SE  773-  Bell  v. 
Amerlcua.  etc.,  R.  Co..  76  <3a.  764; 
(>>ca-Cola  Bottling  Co.  v.  Anderson, 
13  Ga  A.  772.  80  SE  82. 

111.— Goodrich  V.  Reynolds,  31  111. 
490,  83  AmD  240. 

Ind. — Parker  v.  Thomas,  19  Ind. 
213,  81  AmD  385;  Blsh  v.  Bradford, 
17  Ind.  490;  Shfck  v.  Citizens'  Enter- 
prise Co.,  16  Ind.  A.  329,  44  NE  48, 
67  AmSR  230;  Vawter  v.  Ohio,  etc., 
R.  Co.,  14  Ind.  174;  Eakrieht  v. 
Logansport,  etc,  R.  Co.,  13  Ind.  404; 
Evansvllle.  etc.,  R.  Co.  v.  Posey,  13 
Ind.  363;  New  Albany,  etc..  R.  Co.  v. 
Fields,  10  Ind.  187:  Clem  v.  New- 
castle, etc..  R.  Co.,  9  Ind.  488,  eSL  AmD 
663.  ^ 

Iowa. — Ottumwa  First  Nat.  Bank 
V.  Fulton,  166  Iowa  734,  137  NW 
1019;  Swan  v.  Mathre,  108  Iowa  261, 
72  NW  622. 

Ky. — Yenawine  v.  Tycrete-Concrete 
Products  Co.,  160  Ky.  198,  169  SW 
594;  Bartley  v.  Big  Branch  Coal  Co., 
160  Ky.  123,  169  SW  601:  Southern 
Ins.  Co.  V.  Mllligan,  164  Ky.  216,  157 
SW  37. 

Md. — Bucher  v.  Federal  Baseball 
Club,  130  Md.  636,  101  A  634;  Rob- 
ertson V.  Parks,  76  Md.  118,  24  A 
411;  Hughes  v.  Washington  Antle- 
tam  Mfg.  Co.,  34  Md.  316. 

Mass. — Everett  v.  Foster,  223  Maaa 
663.  112  NE  239. 

Minn. — Columbia  Electric  Co.  v. 
Dixon,  46  Minn.  468.  49  NW  244. 

Miss. — Selma,  etc.,  R.  Co.  v.  Ander- 
son, 61  Miss.  829;  Walker  v.  Mobile, 
etc.,   R.  Co..   34  Miss.   246.  , 

Mo. — Union  Nat.  Bank  v.  HuAi 
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preasions  of  opinion  are  -eoupled  with  a  representa- 
tion of  fact,  or  if  a  representation  known  to  be 
false,  and  not  equally  within  the  means  of  knowl- 
edge of  the  other  party,  relates  to  a  matter  which 
is  susceptible  of  exact  knowledge,  and  is  made  with 
intent  that  it  shall  be  acted  upon,  and  it  is  in  fact 
relied  upon  as  intended,  and  deceives,  it  is  to  be 


Mo.  439;  Uuck  v.  Hayden.  ITS  Mo.  A. 
27.   166   SW  889. 

k.  H.— Shattuck  v.  Robblns,  68  N. 
H.  Ete,  44  A  694. 

N.  T. — ^Tohkers  Gaiette  Co.  v. 
Jones.  SO  App.  DIv.  316.  El  NTS  973; 
HoIdredKO  v.  Webb,  64  Barb.  9; 
Wlckwire  v.  Warner,  174  NTS  811. 

N.  C — North  Carolina  B.  Co..  v. 
Leach,  49  N.  C.  S40.  . 

Oh. — Armatrong  v.  Karsbner,  47 
Oh.  St.  276,  24  NE  897. 

Okl.— Hood  V.  Wood,  161  P  210. 

Pa. — Crossman  v.  Penrose  Perry 
Bridge  Co..  26  Pa.  69;  Philadelphia, 
etc.,  BS.  Co.  V.  Pechln,  23  Pa.  Diet. 
il8. 

Tex. — Jackson  v.  Stockbrldge,  29 
Tex.  394,  »4  AmD  290;  Gough  Mill, 
etc.,  Co.  V.  liooney,  (Civ.  A.)  112  SW 
782 

"Utah. — Campbell  v.  Zlon'e  Co-op. 
Home  Bids..  et&,  Co.,  46  Utah  1,  148 
P  401. 

Waah. — Johns  v.  Clothier,  78  Wash. 
602.  139  P  755. 

Eag. — ^VenesuelA  Cent  R.  Co.  ▼. 
Klech,  L.  R.  8  H.  L.  99.  S  BRC  7B»; 
Denton  v.  Macneil,  I<.  R.  2  Bq.  352. 

Man. — North  West  Battery,  Ltd.  v. 
Hargrave,  23  Man.  923. 

See  generally  Contracts  (  884; 
Fraud  W  Cyc  17]. 

[a]  SmreaeBtetloBs  th»t  are  mere 
'VUSBwont"  cannot  be  made  the 
basis  of  a  oharge  of  fraud.  Florida 
Cigar,  etc  Co.  v.  Baker,  etc.,  Co.,  62 
Fla.  487.  67  B  174. 

[b]  Mere  •omreaaloaa  of  «plBloa 
or  belief.  The  following  statements 
have  been  held  to  be  within  the  rule 
as  mere  expressions  of  opinion  or  be- 
lief: (1)  Statements  by  the  agent 
of  a  railroad  company  soliciting  sub- 
scriptions for  stock,  from  persons 
living  along  the  contemrlated  route 
of  the  road,  as  to  its  intended  loca- 
tion, and  the  time  within  which  it 
will  be  completed  to  a  particular 
place,  and  other  like  matters.  Mont- 
gomery Southern  R.  Co.  v.  Matthews, 
77  Ala.  S57,  54  AmR  60;  Weston  v. 
Columbus  Southern  R.  Co.,  90  Qa.  289, 
16  SB  773;  Goodrich  v.  Reynolds,  34 
111.  490,  83  AmD  240;  Parker  y. 
Thomas,  19  Ind.  213,  81  AmD  385; 
Brownlee  v.  Ohio,  etc..  R.  Co.,  18  Ind. 
68;  Blsh  v.  Bradford,  17  Ind.  490; 
Hardy  v.  Merrlweather,  14  Ind.  203: 
Carlisle  v.  Bvansvllle,  etc.,  R.  Co.,  IS 
Ind.  477:  Eakright  v.  Logansport, 
etc.,  R.  Co.,  13  Ind.  404;  Evansville, 
eta,.  R.  Co.  v.  Poaey,  12  Ind.  363; 
Clem  V.  Newcastle,  etc.,  R.  Co.,  9  Ind. 
488.  68  AmD  663;  Wight  v.  Shelby  R. 
Co.,  16  B.  Mon.  (Ky.)  4,  63  AmD  522: 
Walker  v.  Mobile,  etc.,  R.  Co.,  34 
Miss.  246;  Jackson  v.  Stockbrldge,  29 
Tex.  894,  94  AmD  290.  But  as  contra 
see  Henderson  v.  San  Antonio,  etc., 
R.  Co.,  17  Tex.  660,  67  AmD  676.  (2) 
Statements  that  the  company  has 
stock  or  funds  enough  to  fit  out  Its 
road  or  to  carry  out  Its  enterprise 
successfully  or  In  a  given  length  of 
time  (Goodrich  v.  Reynolds,  31  111. 
490,  83  AmD  240:  Parker  v.  Thomas, 
supra;  Dynes  v.  Shaffer,  19  Ind.  165; 
Brownlee  v.  Ohio,  etc.,  R.  Co..  supra; 
Blsh  V.  Bradford,  supra-  Hardy  v. 
Merrlweather,  supra),  (3)  and  only 
desires  defendants  subscrtrtlon,  and 
that  of  others  along  the  line  of  the 
road,  as  an  evidence  of  their  friendly 
disposition  toward  the  road  (Blsh  v. 
Bradford,  supra).  (4)  Statements, 
not  involving  any  representation  an 
to  an  existing  fact  as  to  the  value 
of  the  assets  of  the  corporation,  the 

Srobabilittes  of  success,  the  divl- 
ends  that  will  be  paid,  and  the  like. 
Vawter  v.  Ohio,  etc.,  R.  Co.,  14  Ind. 
174;  Swan  v.  Mathre,  103  Iowa  261, 
72  NW  522;  Hughes  v.  Antletam  Mfg. 


Co.,  84  Md.  316;  Walker  v.  Mobile, 
etc.,  R.  Co.,  supra;  Union  Nat.  Bank 
V.  Hunt  76  Mo.  439;  Armstrong  v. 
Karshner,  47  Oh.  St  276,  24  NE  897; 
Venezuela  Cent  R.  Co.  v.  Klsch.  L.  R. 
2  H.  L.  99.  6  ERC  759;  Denton  v. 
Macneil,  L.  R.  H  Eq.  352;  Oowganda- 
Queen  Mines.  Ltd.  v.  Boeckh.  24  Onf.. 
L.  293.  2  OntWN  1307,  19  OntWR  625. 
(6)  Exaggerated  representations  as 
to  the  value,  present  and  prospect- 
ive, of  the  assets  or  stock  of  a  cor- 
poration, which  by  their  nature  are 
neeessarlly  speculative.  Columbia 
Electric  Co.  v.  Dixon,  46  Uinn.  463, 
49  NW  244;  Ottumwa  First  Nat 
Bank  V.  Fulton,  156  Iowa  734,  137 
NW  1019;  Columbia  Electric  Co.  v. 
Dixon,  43  Minn.  463,  49  NW  244; 
Union  Nat  Bank  v.  Hunt  76  Mo.  439. 

(6)  Statements  as  to  the  present  or 
prospective  value  of  the  stock  of  the 
company,  nothing  further  appearing. 
Coca-Cola  Bottling  Co.  v.  Anderson, 
13  Ga.  A.  772,  80  8E  32;  Vawter  v. 
Ohio,  etc,  R.  Co..  14  Ind.  174;  Ottum- 
wa First  Nat.  Bank  v.  Fulton,  166 
Iowa  734,  137  NW  1019;  Union  Nat 
Bank  v.  Hunt  76  Mo.  43}-  Johns  v. 
(Hother,    78    Wash.    602,    139    P    765. 

(7)  Statements  by  officers  of  a  cor- 
poration to  purchasers  of  its  treas- 
ury stock  that  they  would  get  hand- 
some returns,  that  the  stock  would 
double  In  value,  and  that  they  would 
not  lose,  and  similar  assurances. 
Campbell  v.  Zlon's  Co-op.  Home 
Bldg.,  etc.,  Co.,  46  Utah  1,  148  P  401. 

(8)  Statements  as  to  the  v«lue  of  the 
land  given  to  the  company  by  the 
United  States,  and  as  to  the  probable 
cost  and  profit  of  the  road  and  the 
means  of  the  company.  Walker  v. 
Mobile,    etc.,    R.    Co.,    84    Miss.    245. 

(9)  Statements  as  to  the  probable 
expense  of  the  Improvement  under- 
taken by  the  corporation.  Crossman 
v.  Penrose  Ferry  Bridge  Co.,  26  Pa. 
69.  (10)  Statements  as  to  things  to 
be  done  In  the  future  by  aome  other 
person  or  corporation,  as  that  an- 
other oorroratlon  will  aid  the  one 
which  is  being  organized.  Johnson 
V.  Crawfordsvllle,  etc.,  R.  Co..  11  Ind. 
280;  Shattuck  v.  Robblns,  68  N.  H. 
565,  44  A  694.  (11)  Parol  represen- 
tations that  the  person  proposing  to 
equip  the  railroad  of  the  proposed 
company  Is  able  to  do  it  without  any 
advance  from  the  comrany.  An- 
drews V.  Ohio,  etc,  R.  Co.,  14  Ind. 
169.  (12)  So  where  a  prospectus 
stated  that  a  certain  invention  which 
it  was  the  object  of  the  company  to 
work  bad  been  tested,  and  that  ac- 
cording to  the  experiments  the  mate- 
rial could  be  produced  at  a  certain 
specified  cost  but  that  it  was  the 
intention  to  test  the  invention  fur- 
ther, and  after  some  further  testing 
the  invention  turned  out  to  be  worth- 
less, it  was  held  that  this  was  not 
such  a  misrepresentation  as  would 
avoid  the  contract.  Denton  v.  Mac- 
neil. L.  R.  2  Eq.  368. 

10.  Ala. — Montgomery  Southern 
R.  Co.  V.  Matthews,  77  Ala.  357,  64 
AmR  60. 

Cal. — Browne  v.  San  Gabriel  River 
Rock  Co.,  22  Cal.  A.  682,  136  P  648, 
644. 

Colo. — Zang  V.  Adams,  8S  Colo.  408, 
48  P  509.  68  AmSR  249. 

Oa. — HuBon  Ice,  etc.,  Co.  v.  Thorn- 
ton, 143  Ga.  297,  84  SB  969. 
•  111. — Taylor  v.   Currey,   192  111.  A. 
602. 

Iowa. — ^Hlnkley  v.  Sac  Oil.  eta. 
Line  Co.,  132  Iowa  896,  107  NW  629, 
119  AmSR  664. 

Ky. — Derpen  v.  Oerman-Ameriean 
Title  Co.,  70  SW  868,  24  KyL  1110.  72 
SW  768.  24  KyL  1876. 

Minn. — Drake    v.    Fairmont    Drain 


regarded  as  a  representation  of  fact,  even  though 
it  may  be  made  in  the  form  of  an  opinion.^  And 
the  expression  of  an  opinion  may  be  fraud  and 
ground  for  rescission  if  falsely  made,  with  intent 
to  deceive,  and  if  it  does  in-  fact  deceive,  if  there 
is  a  known  relation  of  trust  and  confidence  or  the 
parties^are  not  on  equal  terms,^'  although  not  where 

Tile,  eta,  6o.,  129  Minn.  145,  151  NW 
914. 

Mo. — ^Hess  V.  DraflFen,  99  Mo.  A. 
580.  74  SW  440. 

N.  T.— Mack  v.  Latta,  83  App.  Dlv. 
242,  82  NTS  130  [rev  on  other 
grounds  178  N.  T.  52S,  71  NB  97,  67 
LRA  1261. 

Okl.— Hood  V.  Wood,  161  P  210. 

Tenn. — Madison  Trust  Co.  v.  StaU- 
man,  134  Tenn.  408.  183  SW.1612. 

Va. — Owens  v.  Boyd  Land  Oo„  95 
Ta.  660.  28  SE  960. 

Bng. — Soott  V.  Snyder  Dynamite 
Projeotlle  Co.,  Ltd.,  67  L.  T.  Rep.  N. 
S.   104. 


Sask. — Pioneer  Tractor  Co.,  Ltd.  v. 
Peebles,  IS  DomLR  275,  26  WeatLR 
503,  i  WestWkly  989  [app  diam  7 
Sask.  L.  322,  18  DomOLR  477,  29  West 
LR  371,7  WestWUy  124  (app  dlsnt 
8  WestWTcly  632)]. 

'   '  Moa*  haiA  a«t  smm 


la]    

•■l^reaalowi  of  opislon^— (1)  That 
property  of  the  corporation  cost  a 
certain  sum.  Zang  v.  Adams,  23 ' 
Colo.  408,  48  P  509,  58  AmSR  249; 
Taylor  v.  Currey,  192  III.  A.  502.  Bee 
also  supra  (  877.  (2)  That  the  stock 
is  worth  a  certain  sum  when  it  la 
known  to  be  valueless^  or  of  leas 
value  than  represented.  Deppen  v. 
German-American  Title  Co.,  70  SW 
868.  24  KyL  1110,  72  SW  768,  84  KyL 
1876;  Madison  Trust  Co.  v.  Stahlman, 
134  Tenn..  402,  183  SW  1018.  .(3) 
That  stock  is  nonassessablei  Browne 
V.  San  Gabriel  River  Rock  CO.,  82 
C;al.  A.  682,  136  P  648.  144.  (4) 
Statements  as  to  the  value  of  ab- 
stract books  by  the  promoters  of  a 
comrany  formed  to  purchase  them, 
where  the  person  to  whom  thev  were 
made  was  inexperienced  in  tne  ab- 
stract business.  Hess  v.  Dratten,  99 
Mo.  A.  680,  74  SW  440.  (5)  Repre- 
sentations as  to  the  character  of  the 
clay  upon  the  tract  of  land  owned  by 
the  corporation,  and  its  quality,  fit- 
ness, and  suitableness  for  the  manu- 
facture of  dreJnage  tile  and  bride. 
Drake  v.  Fairmont  Drain  Tile,  etc 
Co.,  129  Minn.  145,  151  NW  914.  (6) 
Statements  by  an  officer  of  the  corpo- 
ration as  to  its  flnandal  condition. 
Union  Nat  Bank  v.  Hunt  76  Mo.  439. 
(7)  Representations  that  there  was  a 
constantly  increasing  demand  for  the 
product  of  a  corroration.  that  it  had 
a  plant  costing  a  specified  sum,  that 
the  experimental  stage  had  passed 
and  the  basis  for  assured  success  had 
been  laid,  and  that  the  plant  had  an 
output  of  a  designated  quantity  of 
goods,  which  would  give  a  net  profit 
of ''a  sreclfied  per  cent  on  the  invest- 
ment Martin  v.  Veana  Food  Co., 
153  Mich.  282,  116  NW  978.  (8) 
Statements  as  to  the  business  the 
company  Is  doing,  the  condition  of  Its 

giant  Its  financial  condition,  etc 
[uson  Ice,  etc,  Co.  v.  Thornton,  141 
Ga.  297,  84  SE  969.  (91  Representa- 
tions as  to  the  flnandal  condition  of 
the  company,  the  volume  of  its  busi- 
ness, the  amount  of  Its  Income  and 
expenses,  the  value  of  Its  stock,  and 
its  Immediate  financial  prospects  are 
all  matters  peculiarly  within  the 
knowledge  of  the  comruty,  and. 
when  made  with  the  view  to  Induce 
another  to  subscribe  therefor,  are 
representations  of  matters  of  fact 
and  not  expressions  of  opinion,  and 
such  representations  so  made,  and 
when  relied  upon  by  the  purohaser  of 
said  stock,  if  false,  constitute  action- 
able fraud.  Hood  v.  Wood.  (Okl.) 
161  P  210.  <10)  For  other  illuatra- 
tlons  see  supra  i   877. 

11.  Montgomery  Southern  R.  (M. 
V.  Matthewa  77  Ala.  367,  64  AmR  tO; 
Hess  V.  Draffen,  99  Mo.  A.  680,  74  SW 
440;  Hood  V.  Wood.  (Okl.)  161  P  210. 


For  later  oaaes,  daralapaMBta  and  ahaB(«*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  opinion  relates  to  a  matter  eqnaUy  open  to  both 
partiea." 

[%  879]  (•)  PromlseB  and  Statemeztts  as  to 
Figure.  The  mle  that  a  false  representation,  to 
amonnt  to  fraud,  most  be  a  representation  of  faet 
ordinarily  excludes  mere  pronussory  expressions 
snd  predictions,  conjectures,  or  other  statements 
as  to  the  future,  altoough  they  may  not  be  per- 
formed or  fulfilled.^*  But  this  rule  does  not  apply 
where  a  promise  is  made  with  intent  to  defraud 
and  with  the  intention  at  the  time  not  to  per- 
form it,  or  where  a  statement  of  intention,  assur- 
ance, or  other  statement  as  to  the  future  is  falsely 


and  fraudulently  made,  so  that  it  involves  a  false 
representation  of  intention  or  knowledge,  as  this 
is  a  representation  of  fact  and  may  therefore  con- 
stitate  fraud.^*  The  rule  therefore  does  not  apply 
where  the  person  making  the  representation  has 
knowledge  at  the  time  that  by  reason  of  past  or 
existing  facts  the  representation  cannot  be  ful- 
fiUed." 

[i  880]  (f)  Stateaunto  as  to  Law— aa.  In  0«ii- 
«nL  Since  it  is  presumed  t\M  the  law  is  equally 
within  the  knowledge  of  all  persons,  misrepresen- 
tations as  to  the  law,  including  the  construction  or 
legal   effect   of   the   contract,   do   not   amount   to 


See  generally  Contracts  t  284;  Fraud 
(20  Cyc  181. 

I&  MonUomery  Southern  R.  Co. 
r.  Matthews,  77  Ala.  857,  S4  AmR  $0. 

13.  Ark. — Collins  v.  Southern 
Brick  Co..  92  Ark.  604,  123  SW  662, 
133  AmSR  197.  19  AnnCas  882-  Mis- 
aisslppl,  etc..  R.  CO.  ▼.  Cross,  20  Ark. 
443. 

Cal. — Jefferson  v.  Hewitt,  96  Cal. 
535,  30  P  772. 

Del. — Grone  v.  Economic  L.  Ins. 
Co.,  80  A   809. 

Ga. — Chicago  Bldg.,  etc.,  Co.  v. 
Summerour,  101  Ga.  820,  29  BE  291; 
Chattanooga,  etc.,  R.  Co.  v.  Warthen, 
98  Ga.  S99,  25  SE  988;  Weston  v. 
Columbus  Southern  R.  Co.,  90  Ga. 
289,  15  SE  773;  Ball  V.  Americus,  etc., 
R.  Co.,  76  Ga.  754;  Coca-Cola  Bottling 
Co.  V.  Anderson,  13  Oa.  A.  772,  80  SE 
32. 

111. — Richelieu  Hotel  Co.  v.  Inter- 
national Military  Encampment  Co., 
140  111.  248,  29  NB  1044,  33  AmSR 
234. 

Ind. — Fox  V.  AllensvlIIe,  ets., 
Tump.  Co.,  46  Ind.  31;  HartsvUle 
Univ.  V.  Hamilton,  34  Ind.  606;  Bea- 
ver V.  HartsvUle  Univ.,  34  Ind.  246: 
Parker  v.  Thomas,  19  Ind.  213,  81 
AmD  385;  Blah  v.  Bradford,  17  Ind. 
490;  McAllister  v.  Indianapolis,  etc., 
R.  Co.,  IB  Ind.  11. 

Iowa. — Ottumwa  First  Nat.  Bank 
V.  Fulton.  156  Iowa  784,  137  NW 
1019;  Swan  v.  Mathre,  103  Iowa  261, 
72  NW  622. 

Ky. — Castleman-Blakemore  Co,  v. 
Brucker,  167  Ky.  269,  180  SW  360; 
Tenawlne  v.  Tycrete-Concrete  Prod- 
ucts Co.,  160  Ky.  198,  169  SW  694; 
Southern  Ins.  Co.  v.  MilUgan,  154 
Ky.  216,  157  SW  87. 

Hd. — Robertson  y.  Parks,  76  Md. 
118,  24  A  411;  Hughes  v.  Washington 
Antietam  Mfg.  Co.,  34  Md.  316. 

Minn. — Columbia  Electric  Co.  v. 
Dixon,  46  Minn.  463,  49  NW  244. 

Mlsa — Saff<^d  v.  Batnes,  39  Miss. 
899;  Walker  v.  Mobile,  etc,  R.  Co., 
34  Miss.  246. 

Mont. — Citizens'  State  Bank  v. 
Snelllng,  178  P  744. 

Nebr. — ^Tork  Park  Bldg.  Assoc,  v. 
Barnes,  39  Nebr.  834,  68  NW  440. 

N.  H. — Shattuck  V.  Bobbins,  68 
N.  B.  635,  44  A  694. 
.  N.  T.— Rltrwoller  v.  Lurie,  176 
App.  Div.  100,  162  NTS  475;  Wilson 
T.  Meyer.  164  App.  Dlv.  300,  138  NTS 
1048;  Kelsey  v.  Northern  Light  Oil 
Co,  54  Barb.   111. 

Oh. — Armstrong  v.  ,  Karshner,  47 
Oh.  St.  276,   24   NE  897. 

Pa — Maries  Carved  Moulding  Co. 
V.  Stulb,  216  Pa.  91,  64  A  431;  Guar- 
antee, etc.,  Co.  v  Weil,  141  Pa.  611,  21 
A  66S;  C^ossman  y.  Penrose  Ferry 
Bridge  Co.,  26  Pa.  69;  Acetylene 
V'J?"'' etc,  Co.  V.  Beck,  6  Pa.  Super. 
684;  PhUadelphia,  etc,  SS.  Co.  v.  Pe- 
chin,  23  Pa.  Dlst.  518. 

Tenn. — Madison  Trust  Co.  v.  Stahl- 
"M>.  1S4  Tenn.  402,  183  SW  1012. 

Tax.— Jackson  v.  Stockbridge,  29 
Tex.  394,  94  AmD  290;  McCoy  v. 
aiakers'  Trust  Co.,  (Civ.  A.)  200  SW 
u»»;  General  Bonding,  etc.,  Ins.  Co. 
'•  Mount,  (Civ.  A.)  183  SW  783; 
wm.  Bonding,  etc,  Ins.  Co.  v.  Bar- 
""Jton.  (Ov.  A.)  180  SW  986;  Com. 
»ndlng,  etc^  Ins.  COj  v«  Bomar,  (Civ. 


A.)    169    SW    1060;    Cop6    v.    Pitier, 
(Civ.  A.)  168  SW  447. 

Wash. — Johns  v.  Clother,  78  Wash. 
.602.  139  P  755. 

N.  S. — Kennedy  v.  Acadia  Pulp, 
etc..  Mills  Co.,  Ltd.,  38  N.  S.  291. 

Que. — Bergeron  v.  Lia  Compagnle 
de  Meubles  de  Jonqulere,  22  Que.  K. 
B.  341;  Cement  Products  Oo.  v.  For- 
get, 46  Que.  Super.  861. 
,  See  generally  Contracts  {  885; 
Fraud  [20  Cyc  20]. 

[a]  .mustxatloiia.— (1)  This  rule 
has  been  applied  In  a  number  of 
cases  to  representations  made  to  sub- 
scribers for  or  purchasers  of  stock 
in  a  railroad  company  as  to  th«  fu- 
ture location  of  its  road,  the  manner 
in  which  it  will  be  constructed,  the 
time  within  which  it  will  be  com- 
pleted, etc.  Mississippi,  etc,  R.  Co. 
V.  Cross,  20  Ark.  443;  JetTerson  v. 
Hewitt,  95  Cal.  636,  30  P  772;  Chat- 
tanooga, etc.,  R.  C!o.  V.  Warthen,  98 
Ga.  599,  26  SE  988;  Goodrich  v.  Rey- 
nolds, 31  111.  490,  83  AmD  240:  Fox 
v.  AUenaville,  etc..  Tump.  Co.,  46  Ind. 
31;  Parker  v.  Thomas,  19  Ind.  213,  81 
AmD  385;  Bish  v.  Bradford,  17  Ind. 
490;  Hardy  v.  Merrlweather,  14  Ind. 
203;  Wight  v.  Shelby  R.  Co.,  16  B. 
Mon.  (Ky.)  4,  63  AmD  522;  Walker  v. 
Mobile,  etc.,  R.  Co.,  34  Miss.  246; 
Armstrong  v.  Karshner,  47  Oh.  St. 
276,  24  NE  897.  (2)  The  rule  has 
also  been  applied  in  the  case  of:  A 
promise  of  employment  by  the  cor- 
poration. Collins  V.  Southern  Brick 
Co.,  92  Ark.  504,  123  SW  652,  136 
AmSR  197,  19  AnnCaa  882;  Chicago 
Bldg.,  etc.,  Co.  V.  Summerour,  101  Ga. 
820,  28  SE  221.  (3)  A  promise  that 
the  subscriber  would  never  be  called 
upon  to  pay  anything  on  his  sub- 
scription, or  that  he  would  be  called 
upon  to  pay  less  than  the  amount 
subscribed.  Maries  Curved  Moulding 
Co.  v.  Stulb,  215  Pa.  91,  64  A  431; 
Johns  v.  Clother,  78  Wash.  602,  139 
P  756.  See  also  supra  !  873.  (4)  A 
promise  that  a  note  given  for  stock 
would  be  indefinitely  extended.  Gen- 
eral Bonding,  etc.,  Ins.  Co.  v.  Mount, 
(Tex.  Civ.  A.)  188  SW  783.  (B)  A 
promise  that  the  stock  of  the  corpo- 
ration would  be  sold  only  in  the 
state.  Coca-Cola  Bottling  (Jo.  v.  An- 
derson, 13  Ga.  A.  772,  80  SE  32.  (6) 
Representations  that  the  stock  of  the 
corporation  would  pay  as  much  as 
twenty  per  cent  dividends.  Robert- 
son V.  Parks,  76  Md.  118,  24^  A  411. 

14.  Ala. — Rives  v.  Montgomery 
South  Plank-Road  Co.,  30  Ala.  92. 

C^al. — Dox  V.  R.  B.  Lomax  Co.,  29 
Cal.  A.  718,  166  P  874. 

Del. — Kent  County  R.  (30.  ▼.  Wil- 
son, 10  Del.  49. 

Ga. — Weems  ▼.  Georgia,  etc.,  R. 
Co.,  84  Ga.  356,  11  SE  603;  Atlanta, 
etc,  R.  Co.  V.  Hodnett,  36  Ga.  669. 

111.— Brlggs  v.  Reynolds.  176  111.  A. 
420. 

Mich. — Sherman  ▼.  American  Stove 
Co.,  86  Mich.  169,  48  NW  637  (state- 
ment that  subscriber  would  be  given 
employment  at  specified  wages,  cou- 
pled with  misrepresentations  aa  to 
the  condition  of  the  company). 

N.  T.— RitEwoIler  V.  liOrie,  236 
N.  T.  464,   122  NE  634. 

Tex..— Byera  v.  Maxwell,   (Civ.  A.) 


78  SW  437. 

Utati.— Campbell  v.  Zion's  Co-op. 
Home  Bldg.,  etc.,  O.,  46  Utah  1,  148 
P  401. 

Va. — ^West  Bind  Real  Est.  Co.  v. 
Claiborne,  97  Va.  734,   34  SB  900. 

Bng. — ^Edlngton  v.  Fltsmaurice,  29 
Ch.  D.   459. 

N.  S. — Kennedy  v.  Acadia  Pulp, 
etc..  Mills  Co.,  Ltd.,  38  N.  S.  291. 

Sask. — Pioneer  Tractor  Co.  v.  Pee- 
bles, 7  Sask.  L.  322. 

See  generally  Contracts  |  286: 
Fraud  QO  Cyc  21,  22]. 

[a]  XUnatiatioas. — (1)  Thus  it  has 
been  held  that  an  assurance  given  by 
the  agent  of  the  commissioners  of  a 
railroad  company  to  procure  sub- 
Bcrlpticns  to  the  stock  to  a  subscrib- 
er at  the  time  of  his  subacribtng  that 
if  he  would  do  so  the  railroad  would 
be  located  and  constructed  by  a 
route  specifically  designated  by  him, 
and  on  the  faith  of  which  he  sub- 
scribed, but  which  assurance  was  not 
embodied  in  the  contract  of  subscrip- 
tion, was  a  collateral  statement,  and 
if  the  agent  at  the  time  he  made  it 
knew  it  to  be  untrue,  and  made  it 
with  the  fraudulent  Intent  to  mis- 
lead and  deceive  the  subscriber,  it 
was  such  a  fraud  as  would  avoid  his 
contract  of  subscription.  Kent  Coun- 
ty R.  Co.  V.  Wilson,  10  Del.. 49.  (2) 
So,  In  an  action  by  a  railroad  com- 
pany on  a  note  given  for  a  subscrip- 
tion to  its  capital  stock,  it  was  held 
a  good  defense  that  plaintiff's 
agents  procured  the  subscriptions  by 
representations  that  plaintiff  would 
issue  stock  only  to  the  amount  of 
three  thousand  dollars  per  mile,  and 
bonds  only  to  the  amount  of  twelve 
thousand  dollars  per  mile,  whereas, 
at  the  time  the  representations  were 
made,  stock  had  already  been  Issued, 
or  agreed  to  be  Issued,  to  the  amount 
of  twelve  thouaand  dollars,  and 
bonds  to  the  amount  of  fifteen  thou- 
sand dollars  per  mile.  Weems  v. 
Georgia,  etc.,  R.  Co.,  84  Ga.  366,  11 
SE  608.  (3)  And  in  an  action  for 
unpaid  stock  subscriptions,  it  was 
held  proper  to  instruct  that  if  de- 
fendant subscribed  on  representa- 
tions that  the  entire  proceeds  of  the 
capital  stock  should  be  used  in  pay- 
ment for  and  improvement  of  real 
estate,  when  in  fact  it  had  been  • 
agreed  by  the  organizers  that  a 
part  should  be  paid  to  promoters,  his 
contract  of  subscription  was  void- 
ble,  unless  it  clearly-  appeared  that 
he  ratified  bis  subscription  by  a  sol- 
emn and  deliberate  act,  after  full 
knowledge  of  the  falsity  of  the  rep- 
resentatfons.  West  End  Real  Est. 
Co.  V.  Claiborne,  97  Va.  734,  84  SB 
900.  (4)  And  a  purchaser  of  stock 
was  held  entitled  to  rescind  and  re- 
cover the  price  because  of  false  rep- 
resentations by  the  company's  vice 
president  that  certain  dividends 
would  be  paid,  where  the  company 
was  in  fact  insolvent  and  later  made 
an  assignment.  Dox  v.  R.  E.  Lomax 
Co.,  29  Cal.  A.  718,  166  P  874. 

rrandnlaat  nromlMs  of  soatetUiif 
unlawful  see  Infra  I  881. 

IB.  Dox  V.  R.  E.  Lomax  Co.,  89 
Cal.  A.  718,  156.  P  874;  Weems  v. 
Georgia,  etc.,  R.  Co.,  84   Ga.   366,  11 
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fraad,  even  though  relied  npon,"  unless  there  is 
a  eonfidential  relation,  or  advantage  is  taken  of 
tile  party's  known  ignorance,  or  there  are  other 
exceptional  circumstances.^^  i 

Foreign  law.  The  rule  does  not  aj^ly,  however, 
to  a  representation  as  to  a  foreign  law,  inelpding 
the  law  of  a  sister  state,  this  being  regarded  as  a 
representation  of  fact.'" 

[i  881]  bb.  Fraudulent  Promises  of  Some- 
tbing  nidawfnl.  The  fraudulent  promise  of  some- 
thing unlawful,  although  assented  to  by  the  sub- 
scriber in  ignorance  of  the  law,  will  not  relieve  him, 
since  every  person  is  conclusively  presumed'  to 
know  the  law,^'  and  this  principle  applies  in  pro- 
ceedings of  equity  as  well  as  in  proceedings  at  law.^o 
On  this  ground  a  fraudulent  representation  that  the 
shares  were  nonassessable  is  no  defense  against 
creditors  of  the  corporation.^^    A  false  representa- 


tion by  an  agent  soliciting  subscriptions  that  a  sub- 
scriber may  give  his  note  for  the  stock,  and  that  it 
will  be  extended  indefinitely,  is  no  ground  for  re- 
scission of  the  subscription  where,  under  the  laws 
of  the  state,  this  cannot  be  legally  done  by  the  cor- 
poration.** 

[i  882]  (g)  Falsity  of  Sepmwntetion.  Of 
course  the  representation,  to  constitute  fraud,  must 
actually  be  false  and  this  must  be  proved.*'  But 
a  representation  is  false  within  this  rule  where,  al- 
though literally  true  as  far  as  it  goes,  it  is  inten- 
tionally made  in  such  a  way  as  to  convey  a  false 
impression,  or  where,  by  reason  of  intentional  con- 
cealment or  nondisclosure  of  material  facts,  it  is 
only  a  "half-truth.""  And  it  may  be  fraud  to 
allow  a  person  to  act  upon  a  representation  which, 
although  true  when  made,  is  known  to  have  since 
become  false  by  reason  of  changes  in  the  subject 


SB  603;  West  End  Real  Est.  Co.  v. 
Claiborne,  M  Va.  734,  34  SE  900.  See 
Illustrations  supra  note  14. 

16.  U.  S. — Upton  V.  Trlblllcook,  91 
V.  S.  46,  23  L.  ed.  203;  Peters  v.  Lin- 
coln, etc.,  R.  Co.,  14  Fed.  319,  4  Me- 
Crary  269. 

Del. — Grone  v.  Economic  Li.  Ina. 
Co..  80  A  809. 

Ind. — ^Parker  v.  Thomas,  19  Ind. 
213,  81  AraD  385;  Johnson  v.  Craw- 
fordsvllle,  etc.,  R.  Co.,  11  Ind.  280; 
Clem  V.  Newcastle,  etc.,  R.  Co.,  9  Ind. 
488,   68  AmD  66$. 

Ky. — Oil  City  Land,  etc.,  Co.  v. 
Porter,  99  Ky.  264,  86  SW  643,  18 
KyL.  161;  Wight  v.  Shelby  R.  Co.,  U 
B.  Mon.   4,   63  AiOD  622. 

Miss. — Selma,  etc.,  R.  Co.  v.  Ander- 
son, 61  Miss.  829;  Ellison  v.  Mobile, 
etc.,  R.  Co.,   36   Miss.  572. 

Tex. — General  Bonding,  etc.,  Ina. 
Co.  V.  Mount,    (Civ.  A.)   183  SW  783. 

See  generally  Contracts  S  286; 
Fraud  [20  Cyc  20]. 

[a]  Valaa  MnrasMttotlOBS  mm  to 
tlM  l*g»l  •Sect  ox  the  ooatnwt  (1)  as 
in  the  case  of  a  representation  that 
the  stock  is  nonassessable  or  not  as- 
sessable for  Its  full  par  value,  when 
the  contract  of  subscription  or  cer- 
tificate of  stock  is  to  the  contrary, 
and  In  other  like  cases,  are  within 
this  rule.  Webster  v.  Upton,  91  U.  S. 
65,  23  L.  ed.  384;  Upton  v.  Trlbllcock. 
91  U.  S.  46,  23  L.  ed.  203:  New  Al- 
bany, etc.,  R.  Co.  y.  Fields,  10  Ind. 
187;  Clem  v.  Newcastle,  etc.,  R.  Co., 
9  Ind.  488,  68  AmD  653;  North  East- 
tern  R.  Co.  V.  Rodrlgues,  44  S.  C.  L. 
278.  And  see  other  cases  supra  this 
note.  (2)  It  is  no  defense  to  an  ac- 
tion on  a  subscription  to  the  stock  of 
a  corporation  that  the  agent  of  the 
company  ^ho  obtained  the  signature 
represented  to  the  subscriber  that  he 
would  never  be  called  upon  to  pay 
anything  on  his  subscription.  Maries 
Carved  Moulding  Co.  v.  Stulb,  216  Pa. 
91,   64  A  481. 

[b]  rowers    of   eM9or»tloiu— (1) 
'  Since   subscribers   for  or  purchasers 

of  stock  in  a  corporation  are  pre- 
sumed to  have  knowledge  of  the  pro- 
vision of  the  charter  or  articles  of 
incorporation,  and  the  governing 
statute,  they  have  no  right  to  rely 
upon  representations  as  to  the  pow- 
ers of  the  corporation.  Such  repre- 
sentations relate  to  matters  of  law, 
and  ordinarily,  although  they  may  be 
false,  a  charge  of  fraud  cannot  be 
predicated  thereon.  Upton  v.  Trlbll- 
cock, 91  U.  S.  46,  23  L.  ed.  203;  Pe- 
ters T.  Lincoln,  etc.,  R.  Co.,  14  Fed. 
319,  4  MoCrary  269;  Grove  v.  Eco- 
nomic L.  Ins.  Co.,  (Del.)  80  A  809; 
Russell  V.  Alabama  Midland  R.  Co., 
94  Ga.  610,  20  SE  360;  Parker  v 
Thomas,  19  Ind.  213,  81  AmD  386; 
Johnson  v.  CrawfordiBvllle.  etc.,  R. 
Co.,  11  Ind.  280;  Oil  City  Land,  etc., 
Co.  V.  Porter,  99  Ky.  264,  86  SW  643, 
18  KyL  151;  Wight.  V.  Shelby  R.  Co., 
16  B.  Mon.  (Ky.)  4,  63  AmD  622;  Oil 


City  Land,  etc.,  Co.  v.  Porter.  16  Ky 
L  397;  Selma,  etc.,  R.  Co.  v.  Ander- 
son, 51  Miss.  829;  Ellison  v.  Mobile, 
etc.,  R.  Co.,  36  Miss.  572.  (2)  For 
example,  a  subscriber  to  the  capital 
stock  of  a  railroad  company,  char- 
tered under  the  general  law  of  Geor- 
gia, cannot  avoid  payment  on  the 
ground  of  fraudulent  representations 
regarding  a  construction  company. 
Its  resources,  and  the  value  of  Its 
stock,  which  the  railroad  company 
has  agreed  to  deliver  to  Its  stock- 
holders, since  he  is  chargeable  with 
notice  that  the  railroad  company  had 
no  power  to  Issue  such  stock.  Rus- 
sell V.  Alabama  Midland  R.  Co.,  su- 
pra. (3)  False  representations  by 
the  commissioners  as  to  matters 
fixed  by  the  charter  are  no  nound 
for  avoiding  a  subscription.,  wight 
V.  Shelby  R.  Co.,  supra. 

[c]  Aid  by  anotber  oorporatlon. — 
The  rule  has  also  been  applied  with 
regard  to  representations  made  by  an 
agent  sent  out  to  solicit  share  sub- 
scriptions, that  the  proposed  railroad 
would  be  aided  by  another  railroad 
company,  since  the  representation  in- 
volved the  question  of  the  power  of 
the  other  company  to  grant  such  aid. 
Johnson  v.  CrawfordsvlUe,  etc.,  R. 
Co.,  11  Ind.  280. 

17.  See  generally  Contracts  {  286; 
Fraud  [20  Cyc  19]. 

18.  Upton  V.  Bnglehart,  28  F.  Cas. 
No.  16,800  3  Dili.  496.  See  generally 
Contracts   i   286;  Fraud   [20  Cyc  20]. 

19.  Upton  V.  Trlbllcock,  91  U.  S. 
46,  23  L.  ed.  203;  Peters  v.  Lincoln, 
etc.,  R.  Co.,  14  Fed;  319,  4  McCrary 
269;  Parker  v.  Thomas,  19  Ind.  213, 
81  AmD  385;  Johnson  v.  Oawfords- 
ville,  etc.,  R.  Co.,  11  Ind.  280;  Oil 
City  Land,  etc.,  Co.  v,.  Porter,  99  Ky. 
254,  35  SW  643,  18  KyL  151;  General 
Bonding,  etc.,  Ins.  Co.  v.  Mount,  (Tex. 
Civ.   A.)    183    SW   783. 

[a]  Ther*  Is  tfihnliml  pcopria^, 
but  often  gross  iajvattosw  in  th»  mla 
which  holds  an  Ignorant  man  to  a 
knowledge  of  the  statute  law,  which 
even  the  lawyers  and  Judges  do  not 
understand;  and  the  sounder  and 
Juster  conception  Is  that  If,  In  the  ab- 
sence of  collusion,  the  corporation.  In 
order  to  obtain  the  stock  subscrip- 
tion, promises  something  which  Is 
unlawful,  and  which  it  hence  cannot 
perform,  there  In  no  ccntract.  Zelaya 
Mln.  Co.  V.  Meyer,  8  NTS  487. 

90.  Upton  V.  Trlbllcock,  91  U.  S. 
46,  23  L.  ed.  203:  U.  S.  Bank  v.  Dan- 
lei,  12  Pet.  (U.  S.)  32,  9  L.  ed.  989; 
Hunt  V.  Rousmanier,  1  Pet.  (U.  S.) 
1,  7  L.  ed.  27;  Leavitt  v.  Palmer,  3 
N.  T.  19,  61  AmD  333;  M«Uish  v. 
Robertson,  25  Vt.  603. 

21.  Upton  V.  Trlbllcock,  91  U.  8. 
45,  23  L.  ed.  203.  Compare  Browne 
V.  San  Gabriel  River  Rock  Co.,  22  Cal. 
A.  682,  136  P  542,  644  (holding  a  false 
representation  that  stock  Is  nonas- 
sessable to  be  one  of  fact  entitling 
the  subscriber  to  rescission  as  against 


the  corporation). 

09.  General  Bonding,  etc,  Ins.  Co. 
Mount,  (Tex.  Civ.  A.)  188  SW  788. 

98.  Cal. — Majors  v.  Olrdner,  31 
C;al.  A.   47,  159   P  826. 

Ky. — Central  L.  Ins.  Co.  v.  Taylor, 
164  Ky.  844.   176  SW  373. 

Mien. — Kelly  .  v.  Clements,  175 
Mich.  98,  140  NW  1006. 

Miss. — Selma,  etc.,  R.  Co.  V.  Ander- 
son, 61   Miss.   829. 

N.  Y. — Charles  Lehman-Charley  v. 
Bartlett,  135  App.  Dlv.  674,  120  NTS 
501  [alT  202  N.  T.  624  mem,  96  NB 
1125  mem]. 

Va.— Reed  v.  (Sold,  102  Va.  37,  45 
SE   868. 

See  generally  Contracts  {  280  et 
sgq;  Fraud  [20  C^c  23]. 

[a]  Ownership  of  property;  esee- 
ntory  oontraot. — ^A  company  having 
an  executory  contract  for  land  Is  the 
owner  thereof,  so  that  Its  representa- 
tion of  ownership,  made  to  a  sub- 
scriber for  stock,  is  not  fraudulent. 
Kelly  v.  Clements,  176  Mich.  98,  140 
NW  1006. 

[b]  anonmbnuuie;  ▼old  x«Ieas«/— 
Since  neither  a  guardian  nor  an  ad- 
ministrator can  release  without  pay- 
ment any  valid  security  belonging  to 
the  trust  estate  in  his  hands,  and  a 
trustee  cannot  make  such  release  on 
property  mortgaged  for  the  benefit  of 
infants,  where  property  of  a  corpora- 
tion was  encumbered  by  a  trust  deed, 
and  the  trustee  released,  by  a  release 
duly  recorded,  a  portion  of  the  trust 
property,  agreeing  to  look  only  to 
the  portion  not  released  for  payment, 
and  the  corporation  obtained  sub- 
scription to  its  stock  on  the  assur- 
ance that  there  was  no  encumbrance 
on  the  property  so  released,  and  the 
subscriber  for  stock  relied  on  this  as- 
surance, the  subscription  was  ob- 
tained on  misrepresentation,  and  re- 
covery could  not  be  had  thereon. 
Walter  Valley  Mfg.  Co.  v.  Seaman,  S3 
Miss.    655. 

94.  Bystrom  v.  Vlllard,  175  App. 
Dlv.  433.  162  NTS  100  [app  dism 
220  N.  T.  765  mem,  116  KE  1018 
mem];  Aaron's  Reefs,  Ltd.  v.  Twlss, 
[1896]  A.  C.  273;  Scott  v.  Snyder 
Dynamite  Projectile  Co.,  Ltd.,  67  L. 
T.  Rep.  N.  S.  104.  See  generally  Coo- 
tracts  {{  280,  282;  Fraud  (20  Cyc 
23,   24]. 

[a]  Zmprssaion  prodoosa  by  pios> 
p*iit«S<^(l)  As  where  the  prospectus 
as  a  whole  was  Intended  to  and  does 
convey  a  false  impression  as  to  ma- 
terial facts.  Aaron's  Reefs,  Ltd.  v. 
Twlss,  '[1896]  A.  C.  273.  (2)  The 
fact  that  a  prospectus  may  have  con- 
tained a  hidden,  equivocal  meanlnr 
which  the  average  person  would  not 
discern  does  not  mitigate  the  offens« 
of  uttering  a  false  prospectus,  the 
true  test  of  liability  being  whether, 
taking  the  whole  thing  together, 
there  was  a  false  representation. 
Bystrom  v.  ViUard,  175  App.  Dlv.  4S3. 
162    NTS    100    [app    dlsm    220    N.  T. 
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matter."  The  right  to  rescind  a  purchase  of  stoclc 
for  false  and  fraudulent  statements  indnoing  it  and 
to  recover  back  the  money  paid  therefor  is  unaf- 
fected by  a  subsequent  change  in  the  condition  of 
the  corporation  which  would  make  the  statements 
true.**  But  such  a  fraudulent  intent  is  implied  if 
a  material  false  representation  is  made  with  knowl- 
edge of  its  falsity  or  if  it  is  made  as  of  personal 
knowledge  or  recklessly  without  kiio'^^^dge  as  to 
its  truth  or  falsity.*'  Of  course,  the  representa- 
tion must  have  been  made  with  intent  that  it  should 
be  acted  upon  by  the  party  complaining.**  Within 
the  meaning  of  this  rule,  a  second  purchaser  of 
shares  will  not  be  able  to  maintain  an  action 'for 
relief  on  the  ground  that  his  Vendor  was  induced 
by  the  fraudulent  representations  to  purchase  the 
shares.**  But  a  fraudulent  prospectus  or  report 
concocted  by  the  directors  of  a  company  for  the 
purpose  of  deceiving  the  public  generally  as  (o  its 
condition,  with  the  view  of  inducing  the  public  to 
purchase  its  shares,  will,  if  seen,  believed,  and  acted 
upon  by  any  member  of  the  public,  afford  ground 
for  avoiding  his  contract  of  subscription,"  On  like 
grounds  it  has  been  held  that  a  public  advertisement, 
touching  the  allotment  of  shares  in  a  joint-stock 
company,  is  presumed  to  have  been  communicated 
to  all  who  were  interested  in  the  project,  so  that, 
when  such  an  advertisement  contains  false  state- 
ments, which  inveigle  a  provisional  subscriber  for 
shares  into  paying  an  installment  of  his  subscrip- 
tion, he  is  entitled  to  recover  the  money  from  the 
promoters  of  the  enterprise.'* 
[i  883]     (S)    Knowledge  of  Falsity.    To  consti- 


tute actual  fraud  in  connection  with  a  subscription 
for  or  sale  of  stock,  as  distinguished  from  innocent 
misrepresentation,  the  representation  must  be  made 
either  with  knowledge  that  it  is  false,  or  recklessly 
and  with  conscious  ignorance  as'  to  its  truth  or  fals- 
ity, and  not  in  good  faith  and  in  the  honest  belief 
that  it  is  true.**  This  is  necessary  in  all  jurisdic- 
tions to  enable  the  subscriber  or  purchaser  to  main- 
tain an  action  to  recover  damages  for  the  deceit,'* 
and  by  the  weight  of  authority  it  is  necessary  to 
enable  him  to  rescind  and  maintain  |kn  action  or  de- 
fense at  law  on  the  ground  of  fraud.**  In  equity, 
however,  an  innocent  misrepresentation,  sometimes 
called  a  fraud  in  law,  may  be  ground  for  rescis- 
sion.'°  There  is  actual  fraud  for  the  purposes  both 
of  rescission  and  of  recovery  of  damages,  to  the 
same  extent  as  if  the  representation  were  known 
to  be  false,  if  it  is  a  positive  representation  as  to  a 
material  fact  susceptible  of  knowledge,  as  distin- 
guished from  an  expression  of  opinion,  and  it  is 
made  without  a  belief  in  its  truth,  recklessly,  and 
with  conscious  ignorance  as  to  whether  it  is  true 
or  false,**  i 

[$  884]  .  (4)  Intent  to  Deceive,  It  is  often  said 
that  to  constitute  fraud  there  must  be  a  fraudulent 
intent,  or  an  intent  to  deceive,  and  in  a  sense  this 
is  true.*^ 

[$  885]  (5)  Reliance  on  Representation.  It  is 
necessary,  not  only  that  the  representation  shall  be 
false  and  material,  but  also  that  it  shall  in  fact  de- 
ceive, and  therefore  it  must  have  been  relied  and 
acted  upon  by  the  party  complaining  and  thus  have 
induced  him  to  enter  into  the  contract."    It  follows 


T65  mem,  116  NB  1038  mem].  .  (8) 
The  impression  ordinarily  to  be  cre- 
ated by  the  prospectus  of  a  company 
selling  stock  is  the  one  from  which 
the  liability  of  the  company  must  be 
gaug-ed,  and  for  such  general  impres- 
sion tlie  company  and  its  directors 
are  responsible.  Churchill  v.  3t. 
Oeorge  Dev.  Co..  174  App.  Dlv.  1,  160 
NTS  357;  Charles  Lehman-Charley  v. 
Bartlett,  135  App.  Dlv.  674,  120  NTS 
501  [afr  202  N.  T.  524  mem,  86  NE 
1125  mem]. 

as.  See  generally  Contracts  S  291; 
Fraud  [20  C^c  24J. 

aSL  Braddock  v.  Philadelphia,  etc., 
R.  Co.,  46  N.  J.  L.  368;  Nelson  v. 
Luling,  36  N.  T.  Super.  544.  46  How 
Pr  365  [aft  62  N.-T.  645  mem]. 

ser.  Taylor  v.  Currey,  192  111.  A. 
502;  Chnrchlll  v.  St.  George  Dev. 
Co.,  174  App.  Dlv.  1,  160  NTS  357. 
See  Contracts  {  293:  Fraud  [20  Cyc 
37].    And  seelpfra  t  883. 

SB.  In  re  Hop,  etc..  Exch.,  etc., 
Co.,  L.  R.  1  Eg.  483,  35  Beav.  273,  55 
Reprint  900;  In  re  National  Patent 
Steam  Fuel  Co.,  4  Drew.  529,  62  Re- 
print 203.  See  Contracts  {  292; 
Fraud   [20  Cyc  35]. 

[a]  BepreiantatloBs  maOe  la  p«>^ 
tjr'a  pgesimw. — ^But  -^here  defend- 
ant's agent  made  false  representa- 
tions in  complainant's  presence  to  B 
to  Induce  him  to  purchase  certain  of 
defendant's  stock,  and  failed  to  In- 
form complainant  of  the  truth  before 
he  'also  sold  some  of  the  stock  to  him, 
the  transaction  with  complainant  was 
tainted  with  the  same  fraud.  South- 
ern States  P.,  etc.,  Ins.  Co.  v.  Cro- 
martie,   181  Ala.  295,  61  S  907. 

as.  In  re  Hop,  etc.,  Exch.,  etc., 
Co.,  V.  R.  1  Eg.  483,  35  Beav.  278,  55 
Reprint  900;  In  re  National  Patent 
Steam  Fuel  Co.,  4  Drew.  529,  62  Re- 
print 208. 

ao.  Cross  V.  Sackett,  16  N.  T. 
Super.  617,  6  AbbPr  247,  16  HowPr 
S2;  Ayre's  Case,  25  Beav.  513,  63 
Reprint  733.  And  see  other  cases 
supra  f  875. 

31.  Charles  Lehman-Charley  v. 
Bartlett.  136  App.  Dlv.  674,  120  NTS 
501   [aa  202  N.  T.  524  mem,  96  NE 


1125  mem] ;  Wontner  v.  Shalrp,  4 
C.  B,  404,  66  ECL  404,  136  Reprint 
563.  _ 

sa.    Kent  County  R.  Co.  v.  'WllBon, 

10  Del.  49;  Selma,  etc.,  R.  Co.  v.  An- 
derson, 61  Miss.  829,  832;  Lyon  v. 
James,  181  N.  T.  512,  73  NE!  1126; 
Nelson  v.  Luling,  36  N.  T.  Super. 
544,  46  HowPr  365  [a.tt  62  N.  T.  646 
mem];  Jackson  v.  Turquand,  L.  R.  4 
H.  L.  306;  Kennedy  v.  Panama,  etc.. 
Royal  Mall  Co.,  Ltd.,  L.  R.  Z  Q.  B. 
580:  New  Brunswick,  etc.,  R.,  wtc, 
Co.  T.  Conybeare,  9  H.-  L.  Cas.  711,  11 
Reprint  907.  See  generally  Contracts 
i  288  et  seq;  Fraud  [20  (Src  24]. 

"It  must  not  only  be  false  in  fact, 
but  must  be  also  either  known  to  be 
so  by  the  party  uttering  It,  or  his 
position  must  be  one  that  made  it  his 
duty  to  know  the  truth."  Selma,  etc., 
R.  Co.  y.  Anderson,  supra. 

38.  Iowa. — ^Maine  v.  Midland  Inv. 
Co.,  132  Iowa  272,  280,  109  NW  801 
(dt  Cycl. 

N.  T. — ^Kountse  v.  Kennedy,  147 
N.  T.  124,  41  NE  414,  49  AmSR  661,  29 
LRA  360;  Bell  v.  James,  128  App. 
Dlv.  241.  112  NTS  750  [afT  198  N.  T. 
618  mem,  92  NE  1078  mem];  Nelson 
V.  Luling,  36  N.  T.  Super.  544.  46 
HowPr  36   [aff  62  N.  T.  645  mem]. 

Pa. — Lare  v.  Westmoreland  Spe- 
cialty Co.,  155  Pa.  33,  25  A  812;  Orls- 
wold  V.  Gebbie,  126  Fa.  353,  17  A  673, 
12  AmSR  878.    . 

Eng. — Craig  v.  Phillips,  8  Ch.  D. 
722;  Henderson  v.  Lacon,  L.  R.  6  Ekl. 
249;  Weir  v.  Hell,  3  Ex.  D.  238. 

Can. — Petrie  v.  Guelph  Lumber  Co., 

11  Can.  S.  C.   450. 

N.  S. — ^Kennedy  v.  Acadia  Pulp, 
etc..  Mills  Co.,  Ltd.,  38  N.  S.  2*1. 

See  generally   Fraud   [20  Cyc  24]. 

34.  IJ.  S. — Bartol  v.  Walton,  etc., 
Co.,  92  Fed.  13. 

Ala. — Montgomery  Southern  R.  Co. 
V.  Matthews,  77  Ala.  367,  54  AmR  60. 

Del. — Kent  County  R.  Co.  v.  Wil- 
son, .10  Del.  49. 

111. — Goodrich  v.  Reynolds,  81  III. 
490,  83  AmD  240. 

Ind. — Keller  v.  Johnson,  11  Ind. 
337,  71  AmD  355. 

Iowa. — Tabor,   etc.,   R.   Co.  v.   Mc- 


Cormlck,  90  Iowa  446,  57  NW  949.  • 

Mass. — Salem  Mlll-Dam  Corp.  v. 
Ropes,   9  Pick.  187,  19  AmD  368. 

Miss. — Selma,  etc.,  R.  Co.  v.  Ander- 
son, 51  Miss.  829. 

N.  J. — Braddock  v.  Philadelphia, 
etc.,  R.  Co.,   45  N.  J.  L.  363. 

Tenn. — Cunningham  v.  Edgefleld, 
etc.,  R.  Co.,  Z  Head  23. 

Eng. — Kennedy  v.  Panama,  etc.. 
Royal  Mall  Co.,  Ltd.,  L.  R.  2  Q.  B. 
680. 

See  generally  Contracts  S  288  et 
seg. 

Inaooent  mlsrsprMentattoa  as 
ground  for  rescission  see  infra  { 
889. 

irl»t>>»  ,as  ground  for  rescission 
see  Infra  |   890. 

35.    See  infra  i  889. 

38.  Foulks  Accelerating  Air  Mo- 
tor Co.  V.  Thles,  26  Nev.  158.  66  P 
873,  99  AmSR  684;  Haddock  v.  Os- 
mer,  168  N.  T.  604,  47  NB  923;  By- 
Strom  V.  Vniard,  175  App.  Dlv.  433, 
162  NTS  100  [app  dism  220  N.  T.  765 
mem,  116  NE  1038  memj;  Churchill 
V.  St.  George  Dev.  Co.,  174  App.  Dlv. 
1,  160  NTS  357;  Taylor  v.  Thomas, 
124  App.  Dlv.  53,  108  NTS  454  [mod 
on  other  grounds  65  Misc.  411,  106 
NTS  638,  and  alt  195  N.  T.  690  mem, 
89  NE  1118  mem  (aft  224  IT.  S.  78, 
32  set  408,  56  L.  ed.  673)1;  Oris- 
wold  v.  Gebbi<126  Pa.  353,  17  A  673, 
12  AmSR  878;  Reese  River  Silver 
Mln.  Co.,  Ltd.  V.  Smith,  L.  R.  4  H.  L. 
64.  See  generally  Contracts  t  288 
et  seq;  Fraud   [20  Cyc  24  et  aeq]. 

37.  Bartol  v.  Walton,  etc.,  Co.,  92 
Fed.  18;  Kent  County  R.  Co.  v.  Wil- 
son, 10  Del.  49;  Salem  MiU-Dam  Corp. 
V.  Ropes.  9  Pick.  (MassO  ,187,  19 
AmD  363;  Worthlngton  v.  Herrmann, 
89  App.  Dlv.  627,  88  NTS  76  [alt  180 
N.  T.  659  mem,  78  NB  1184  mem]; 
Mabey  v.  Adams,  16  N.  T.  Super.  346. 

[a]  FlMUUnr. — ^In  an  action  for 
deceit  the  complaint  must  aver  that 
the  representations  were  made  with 
the  Intent  tO'  deceive.  Mabey  v. 
Adams,  16  N.  T.   Super.   346. 

38.  U.  S. — Bank  of  North  Amer- 
ica V.  Pennsylvania  OH  Refining  Co., 
216  Fed.  377;  Bartol  v.  Walton,  etc.. 
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of  oonne  that  there  can  be  neither  a  recovery  of 
damages  nor  a  rescission  because  of  false  repre-' 
sentations,  where  they  were  not  made  or  brought 
to  the  knowledge  of  the  party  complaining  until 
after  he  entered  into  the  contract;**  where  he  knew 
or  thought  the  representation  to  be  untrue;*"  or 
where  he  relied  on  his  own  or  another's  judgment 
or  knowledge  and  not  at  all  on  the  representa- 
tions.** It  is  not  necessary,  however,  that  the  rep- 
resentation complained  of  shall  have  been  the  sole 
or  principal  in^cement;  it  is  sufficient  if  it  was  a 
material  inducement.*' 

[$  886]  (6)  Bight  to  Rely  on  SepresentatioiL 
The  representation  must  have  been  of  such  a  nature 
and  made  under  such  circumstances  that  the  party 
complaining  had  a  right  to  rely  thereon.*'  As  we 
have  seen,  one  cannot  rely  upon  statements  which 
amount  to  mere  commendation,  puffing,  or  dealer's 
talk,  where  there  is  no  concealment  of  facts;  **  nor, 


at  least,  when  thcfre  is  no  spedal  relation  of  trust 
and  confidence,  can  he  rely  upon  statements  which 
are  dearly  mere  expressions  of  opinion,  belief,  or 
prediction,  etc.;*'  upon  mere  promises  or  statenients 
as  to  the  fntore;**  npon  statements  as  to  the  do- 
mestic law ; "  or  upon  statements  as  to  matters  eon- 
trolled  by  the  chuter,  articles  pi  incorporation,  or 
governing  law  the  provisions  of  which  the  sub- 
scriber is  presumed  to  know.**^  Furthermore  it  has 
repeatedly  been  held,  as  in  the 'case  of  other  con- 
tracts, that  a  subscriber  for,  or  purchaser  of,  stock 
has,  as  a  general  rule,  no  right  to  rely  upon  rep- 
resentations as  to  facts  wiylch  are  not  peculiarly 
within  the  knowledge  of  the  person  making  the  rep- 
resentations, but  as  to  which  he  himself  has  equally 
available  means  of  knowing  the  truth  by  the  exer- 
cise of  ordinary  pi-udence  and  intelligence,  noth- 
ing being  said  or  done  to  prevent  inquiry  by  him.** 


Co..  «2  Fed.  13;  Benton  v.  "Ward,  59 
Fed.  411. 

Ala. — Southern  States  F.,  etc.,  Tna. 
Co.  V.  Be  Longr.  178  Ala.  110,  69  S 
61;  Smith  v.  Tallassee  Branch  of 
Cent.  Plank-Road  Co.;  SO  Ala.  660. 

Del. — Grone  v.  Bconomio  L.  Ins. 
Co.,  80  A  809 ;  Kent  County  R.  Co.  V. 
Wilson,  10  Del.  49. 

Ga. — Angler  v.  Equitable  Bldg., 
etc.,  Assoc,  109  Qa.  625,  36  SE  64; 
Weems  v.  Oeorgila,  Midland,  etc,  R. 
Co.,  88  Ga.  303,  14  SE,e83;  Coca-Cola 
Bottllngr  Co.  V.  Anderson,  13  Qa.  A. 
772,   80  SE  32. 

Ind. — Parker  v.  Thomaa,  19  Ind. 
213,  81  AmD  386. 

Iowa. — Maine  v.  Midland  Inv.  Co., 
182  Iowa  272,  109  NW  801;  Ooff  v. 
Hawkeye  Pump,  etc,  Co.,  62  Iowa 
691,  18  NW  8077 

Ky. — Yenawlne  v.  Tycrete-Concrete 
Products  Co.,  160  Ky.  19S,  169  SW 
694. 

La. — ^Vlcksburg,  etc,  R.  Co.  v.  Mo- 
Kean,  12  La.  Ann.  638. 

Mich. — McEacheran  v.  Western 
Tranap.,  etc.,  Co.,  97  Hlch.  479,  66  NW 
860. 

Minn. — ^Wood  Harvester  Co.  v.  Jef- 
ferson, 71  Minn.  367,  74  NW  149. 

Miss. — Selma,  etc.,  R.  Co.  v.  Ander- 
son, 61  Miss.  829;  Walker  v.  Mobile, 
etc,  R.  Co.,  34  Miss.  246. 

Oh.— Nutt  V.  Wheeler,  10  Oh.  Clr. 
Ct.  N.  S.  217. 

Va.— Reed  v.  Gold,  102  Ta.  S7.  46 
SB  868. 

Wash. — Shaw  v.  CSarr,  161  P  346; 
Jones-Thompson  Inv.  Co.  v.  Cascade 
Steel  Fdy.  Co..  69  Wash.  601,  110  P 
417. 

EnjT. — Hallows  v.  Femle,  L.  R.  t 
Cb.  467  [aff  L.  R.  3  Eq.  620];  Puls- 
ford  V.  Richards,  17  Beav.  87,  19  Eng 
IMEd  M7,  51  Reprint  966;  McKeown 
V.  Boudard-Pevedl  Gear  Co..  66  L.  J. 
Ch.  736  Caff  66  L.  J.  Ch    446]. 

N.  S. — Canada  Food  Co.  v.  Stan- 
ford,  28   DomLR   689. 

Ont. — Goweanda-Queen  Mines,  Ltd. 
V.  Boeckh,  24  Ont.  L.  293,  2  OntWN 
1307,  19  OntWR  626  (app  dlsm  46 
Can.  S.  C.  6451;  Re  National  Husker 
Co.,  4  Ontvra  1077.  24  OntWR  886, 
10  DomLR  643. 

Sask. — Pioneer  Tractor  Co.,  Ltd.  v. 
Peebles.  16  DomLR  276,  26  WestLR 
503,  6  WestWkly  989  Capp  dlsm  18 
DomLR  477,  7  WestWkly  124  (app 
dlsm  8  WestWkly  632)]. 

See  Contracts  {  296  et  seq;  Fraud 
C20  Cyc  39]. 

[a]  AdmlasleB  bsfOM  snbsalMac. 
—But  a  subscriber  for  shares  is  not 
precluded  from  questioning:  the  truth 
of  statements  contained  in  a  com- 
pany prospectus  by  an  admission 
made  by  him  before  subscribing  for 
his  shares  to  the  effect  that  he  was 
not  Influenced  by  anything  contained 
In  the  prospectus,  where  he  after- 
ward   gavd   his    subscription    in    re- 


liance on  false  statements  In  the 
prospectus  and  oral  misrepresenta- 
tions by  an  agent  of  the  company. 
Pioneer  Tractor  Co.,  Ltd.  v.  Peebles, 
(Sask.)  16  DomLR  276,  26  WestLR 
603,  6  WestWkly  989  [app  dlsm  18 
DomLR  477,  7  WestWkly  124  (app 
dlsm   8   WestWkly   632)]. 

[b]  BtatMUMita  prlatsd  la  «BWll 
type  in  the  order  for  the  purchase  of 
corporate  stock  do  not  estop  the  pur- 
chaser to  defend  an  action  on  notes 
given  for  the  price  of  the  stock,  on 
the  ground  that  the  purchase  was  in- 
duced by  false  representations,  and 
that,  the  stock  is  worthless,  although 
they  technically  may  admit  facts 
contrary  to  those  proved.  Cunning- 
ham V.  Morris,  66  Wash.  341.  106  P 
839 

39.  U.  S. — Bartol  v.  Walton,  etc, 
Co.,   92   Fed.   18. 

III. — Goodrich  V.  Reynolds,  81  III. 
490,  88  AmD  240. 

Md. — Negley  v.  Hagerstown  Mfg. 
etc.,  Co.,  86  Md.  692,  Sl  A  606. 

N.  T. — ^WUlets  v.  Poor,  141  App. 
Div.  743,    126  NTS   926. 

Va.— Reed  v.  Gold,  102  Va.  37,  46 
SE  868. 

See  Contracts  i  296;  Fraud  [20  Cyo 
40]. 

40.  U.  S. — ^Benton  v.  Ward.  59  Fed. 
411;  Raymond  v.  San  Gabt'tel  Valley 
Land,  etc,  Co.,  63  Fed.  883,  4  CCA  89. 

Iowa. — Goff  V.  Hawkeye  Pump, 
etc.,  Co.,  62  Iowa  691,  IS  NW  807. 

Ky.— Southern  Ins.  Co.  v.  Milllgan, 
154  Ky.   216,   157  SW  87. 

Mich. — McEacheran  v.  Western 
Transp.,  etc.,  Co.,  97  Mich.  479,  66 
NW  860. 

Minn.— Walter  A.  Wood  Harvester 
Co.  V.  Jefferson,  71  Minn.  S67.  74  NW 
149  (falsity  shown  by  the  subscript 
tlqn). 

Wash. — Johns-Thompson  Inv.  Co. 
v.  Cascade  Steel  Fdy.  Co.,  59  Wash. 
601,   110  P  417. 

See  generally  Contracts  t  298; 
Fraud  [20  Cyc  40]. 

[a]  WlMtt  Is  kBowledg*.  —  (1) 
Where  the  purchaser  of  stock  in  a 
corporation  knew  that  he  was  buying 
treasury  stock  at  one  fourth  the  par 
value,  he  could  not  be  deceived  by  a 
false  statement  that  it  was  paid  up 
and  nonassessable.  Hlnkley  v.  Sac 
Oil,  etc.  Line  Co.,  132  Iowa  396,  107 
NW  629,  119  AmSR  664.  (2)  A  sub- 
scriber to  the  capital  stock  of  a  com- 
pany cannot  have  his  contract  of  sub- 
scription set  aside  because  of  false 
representations  upon  the  part  of  the 
company  that  it  would  put  a  certain 
amount  of  money  In  the  business, 
when  he  knew  at  the  time  of  sub- 
scription that  the  coiftpany  had  no 
money,  nor  any  means  of  obtaining 
the  money,  for  that  purpose.  Ooff 
V.  Hawkeye  Pump,  eto.,  Co.,  62  Iowa 
691,  18  NW  307. 

41.  Orone  v.  Bconomlc  L.  Ins.  Co., 


(Del.)  80  A  809;  Salem.  MIU-Dam 
Corp.  V.  Rope«,  9  Pick.  (MassJ  187, 
19  AmD  363;  Shaw  v.  Carr,  (Wash.) 
161  P  845;  Jennings  v.  Broughton,  17 
Beav.   284,   19   BngL&Eq   420.  51   Re- 

frlnt  1023.    See  generally  (Contracts 
297;  Fraud  [20  Cyc  40], 

4a.  Mo. — Melnershagen  v.  Taylor, 
169  Mo.  A.  12,  154  SW  886. 

Tex. — ^^ers  v.  Maxwell,  (C!lv.  A.) 
73  SW  487  (absolute  reliance  on  rep- 
resentations unnecessary). 

Utah. — Ogden  Valley  Trout,  etc, 
Co.  V.  Lewis,  41  Utah  188.  126  P  687. 

Eng. — Derry  v.  Peek,  14  App.  Cas. 
337.  12  SRC  260;  Peek  v.  Derry,  37 
Ch.  D.  541;  Edglngton  v.  Fitzmaurlce. 
29  Ch.  D.  459;  In  re  London,  etc. 
Bank,  Ltd.,  66  L.  J.  (%.  221. 

Can. — International  Casualty  Co.  v. 
Thomson,  48  Cftn.  S.  C.  1*7  [dlsm  app 
7  DomLR  944,   2  ^WestWkiy  668]. 

Ont. — Nelles  v.  Ontario  Inv.  Assoc 
17  Ont.  129. 

See  Contracts  I  296  «t  seq;  Fraud 
[20  C!yc  41]. 

[a]  Fsnonal  reUanes  Vy  a  buyer 
of  cotyontt*  stook  npos  the  selllag 
•fwrt  of  the  corporation  does  not  al- 
ter the  responsibility  of  the  parties 
for  any  false  representations,  as  long 
as  the  representations  themselvea 
are  the  producing  cause  of  the  pur- 
chase. Churchill  V.  St.  George  Dev. 
Co.,  174  App.  Dlv.  1,  160  NTB  367. 

4it.  Orone  v.  Economic  L.  Ins.  Co- 
(Del.)  80  A  809;  Thornburgh  v.  New- 
castle, etc.,  R.  Cq.,  14  Ind.  499;  (Ger- 
man Nat.  Bank  v.  Nagel,  82  SW  433. 
86  KyL  748;  Selma,  etc.,  R.  CO.  v. 
Anderson,  61  Miss.  829.  Bee  general- 
ly Contracts  i  300  et  seq;  Fraud  [2t 
<3yc  821. 

44.    See  supra  I  878. 

46.     See  supra  {  879. 

46.  See  supra  i  879. 

47.  See  supra  t  880. 

48.  See  supra  |  876. 

40.  U.  S.— Upton  V.  Tribllcock,  91 
U.  S.  46.  23  L.  ed.  203. 

Del. — Grone'  v.  Bconomlc  L.  Ins. 
Co..  80  A  809. 

Ga. — Smith  T.  Southern  Bldg.,  etc., 
Assoc,  111  Ga.  811,  86  SB  707;  dit- 
cago  Bldg..  etc.,  Co.  v.  Summerour, 
101  Ga.  820.  29  SE  291. 

Ind. — ^Thornburgh  v.  Newcastle, 
etc.,  R.  Co.,  14  Ind.  499. 

Ky. — German  Nat.  Bank  v.  NageL 
82  SW  433,  26  KyL  748. 

Miss. — ^Walker  v.  Mobile,  etc  R. 
C:o.,  34  Miss.  246. 

Mo. — Haskell  v.  Worthlngton,  94 
Mo.  660,  7  SW  481, 

Pa.— Path  Valley  R.  CJo.  v.  Brlnley, 
15  Pa.  Co.  839. 

Vt— ^Jonnectlout,  etc.  Rivers  B. 
Cto.  V.  Bailey,  84  Vt.  465,  68  AmD 
181. 

Wash. — ^Mulholland  v.  Washington 
Match  Co.,  35  Wash.  315.  77  P  497. 

Eng.— Hallows  V.  Femie,  L.  R.  ) 


For  lata*  eaasa,  AvvsIosinMM  aad  elMaceo 


in  the  law  ms  cumulative  Annotatlona,  same  title,  pace  and  not*  number. 
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And  this  rale  applies  where  a  charge  of  fraud  is 
predicated  upon  a  nondisclosure  of  facts.'^ 

When  rule  doea  not  apply.  But  the  rule  does 
not  apply,  and  the  credulity  or  negligence  of  the^ 
party  defrauded  is  no '  answer  to  the  charge  of 
fraud,  where  confidential  relations  exist  between 
the  parties,  so  that  the  one  defrauded  places  pe- 
enhar  reliance  upon  the  trustworthiness  of  the 
other;''  nor  where  by  reason  of  known  difference 
in  intelligence  or  experience,  or  because  of  the  fact 
that  the  facts  are  not  equaUy  within  the  means  of 
knowledge  of  both  parties,  or  other  like  circnm- 
gtanees,  the  parties  do  not  stand  on  an  equal  foot- 
ing in  the  transaction ; "  nor  where  there  are  no 
means  of  further  investigfation,  or  where  artifice  or 
other  steps  are  resorted  to  in  order  to  prevent  in- 
vestigation or  discovery  of  the  truth ; "  nor,  gen- 
erally, where  the  ^ct  misrepresented  or  concealed 
is  one  susceptible  of  accurate  knowledge  and  the 
penon  making  the  representation  is,  or  may  well  be 


presumed  to  be,  cognizant  thereof,  while  the  other 
is  not,  and  the  statement  is  a  positive  assertion 
containing  nothing  so  improbable  or  unreasonable 
as  to  put  the  other  party  .on  further  inquiry,  and 
an  investigation  will  be  necessary  to  discover  the 
truth."  ' 

As  against  crediton.  As  we  have  seen,  negli- 
gence in  relying  on  representations  may  prevent  a 
rescission  as  against  creditors  when  the  corporation 
has  become  insolvent,  although  it  might  not  have 
such  effect  as  against  the  corporation  itself.'* 

Ambigunis  statanents  made  in  a  prospectus,  or 
by  the  agent  soliciting  the  subscription,  will  not 
afford  a  ground  for  avoiding  it,  where  the  means 
of  ascertaining  the  truth  were  open  to  the  sub- 
scriber." 

li  887]  (7)  Damage  or  Injuy.  It  is  also  nec- 
essary, not  only  for  the  recovery  of  damages,  but 
equally  so  for  the  purpose  of  rescission,  that  the 
fraud  shall  have  resulted  in  damage  or  injury.'^ 


Ch.  487;  Jennings  v.  Bronshton,  17 
Beav.  234,  51  Reprint  1023. 

[a]  Tsnna  of  oontnusfc^.— (1)  A 
subscriber  has  no  right  to  rely  upon 
the  representations  of  the  soliciting 
agent  as  to  what  the  agreement  to  be 
Subscribed  to  contains,  and  therefore 
he  cannot  rely  upon  the  falsity  of 
auch  representations  as  a  defense  to 
a  suit  on  his  subscription.  Thorn- 
burgh  V.  Newcastle,  etc.,  R.  Co.,  14 
Ind.  499.  (2)  A  person  signing  the 
articles  of  association  and  a  sub- 
scription list  of  a  corporation  with- 
out reading  them  cannot  defend  an 
action  for  his  subscription  by  show- 
ing that  the  purposes  of  the  corpora- 
tion were  misrepresented  to  him. 
Path  Valley  R.  Co.  v;  Brlnley,  15  Pa. 
Co.  339.  (3)  In  the  absence  of  fraud 
(allure  to  read  or  to  understand  the 
contract  of  subscription  will'  not  re- 
lieve from  liability.  Chicago  BIdg., 
etc.,  Co.  V.  Peterson.  183  Ky.  6»6,  IIS 
SW  384. 

50.  See  also  Contracts  (  SOI; 
Fraud  120  Cyc  32  et  seq]. 

61.  Colo. — ^Zang  v.  Adams,  23  Colo. 
408,  48  P  609,  58  AmSR  249. 

Uo.— Union  Nat.  Banlt  v.  Hunt,  76 
Uo.  439. 

N.  T.— Mead  V.  Bunn,  82  N.  T. 
275. 

S.  D. — ^Dakota  Nat.  Bank  v.  Tay- 
lor, 5  8.  I>.  9>,  58  NW  297. 

Eng. — Venesuela  Cent.  R.  Co.  v. 
Kisch,  L.  R.  2  H.  L.  99,  6  ERC  759. 

See  Contracts  {  801;  Fraud  [20  Cyc 

»■    Oa. — Huson    Ice,    etc,   Oo.   t. 
Thornton,  143  Oa.  297,  84  SB  969. 
_Ind. — Wert  v.   CrawfordsvlUe,  etc.. 
Tump.  Co.,  19  Ind.  242. 

Iowa. — ^Malne  v.  Midland  Inv.  Co.,. 
132  Iowa  272,  27»,  109  NW  801  [clt 
Cyc]. 

Mo.— Tinker  v.  Kl«r,  195  Mo.  183, 
»4  8W  501;  Union  Nat.  Bank  v.  Hunt, 
76  Mo.  439  [rev  7  Mo.  A.  42];  Hess 
V.  Draffen,  9»  Mo.  A.  680,  74  SW 
440. 

Nebr. — Gemer  v.  Mosher,  68  Nebr. 
1!5.  78  NW  384,  46  LRA  244. 

Wash. — Johns  v.  Coffee,  74  Wash. 
189,  133  P  4,  77  Wash.  700,  187  P 
808;  MulhoUand  v.  Washington 
Match  Co.,  85  Wash.  816,  77  P  497. 

Eng.— Venesuela  Cent.  R.  Oo.  v. 
Klach,    L.    R.    2    H.    U    »»,    6    ERC 

See  Contracts  |  801;  Fraud  [20 
Cyc  32]. 

[a]  BepnaastailloBa  of  «fltow<— 
«i) ,  A  stockholder  buying  from  a 
bank  stock  of  the  bank  Is  entitled  to 
rely  upon  the  statements  of  an  of- 
52«  M  to  Its  financial  condition, 
without  availing  himself  of  his  right 
to  examine  the  books.  Union  Nat. 
Bank  v.  Hunt,  76  Mo.  489.  (2)  And 
Where  a  corporation  was  organised 
iw  the  sole  purpose  of  acquiring 
uue  to,  and  Improving  and  selling,  a 


certain  tract  of  land,  a  representation 
made  by  its  president  for  the  pur- 
pose or  securing  a  subscription  to 
the  effect  that  the  land  cost  the  com- 
pany a  certain  sum  was  one  the  sub- 
scriber had  the  right  to  rely  upon 
without  investigation.  Zang  ▼. 
Adams,  28  Colo.  408,  48  P  609,  68 
AmSR  249. 

'53,  Taylor  v.  Currey,  192  111.  A. 
502;  Dakota  Nat.  Bank  v.  Taylor,  5 
S.  D.  99,  68  NW  297.  See  Contracts  i 
301;  Fraud  [20  Cyc  84]. 

64.  U.  S. — In  re  American  Nat. 
Beverage  Co.,  193  Fed.  772;  American 
Alkali  Co.  V.  Salom,  131  Fed.  46,  66 
CCA  284  [certiorari  den  198  U.  S.  641, 
26  set  796,  49  L.  ed.  681];  Foreman  v. 
Bigelow,  9  F.  Cas.  No.  4,«S4,  4  Cliff. 
608;  Upton  v.  Englehart,  28  F.  Cas. 
No.  .16,800,  3  Dill.  496. 

Colo. — Zang  v.  Adams,  23  Colo.  408, 
48  P  609,  68  AmSR  249. 

Iowa. — ^Mtane  v.  Midland  Iny.  Co., 
182  Iowa  272,  109  NW  801;  Coles  v. 
Kennedy,  81  Iowa  360,  46  NW  1088, 
26  AmSR  603. 

Ky. — Southern  Ina.  Co.  v.  MUllgan, 
154  Ky.  216,  157  SW  87. 

Mich. — Eaton  v.  Winnie,  20  Mich. 
166.  4  AmR  877. 

Minn. — Redding  v.  Wright,  49 
Minn.  322,  51  NW  1066;  Redding  v. 
Godwin,  44  Minn.  356,  46  NW  663. 

Mo. — Muck  V.  Hay  den,  173  Mo.  A. 
27.  166  SW  889;  Brolaskl  v.  Carr,  127 
Mo.  A.  279,  106  SW  284;  Hess  v.  Draf- 
fen.  99   Mo.  A.  580,   74    SW   440. 

N.  T.— Mead  v.  Bunn,  82  N.  T. 
276. 

OkL— Hood  V.  Wood,  161  P  210. 

S.  D. — ^Dakota  Nat.  Baqk  v.  Taylor, 
6   8.   D.   99,   68    NW   207, 

Wash. — Johns  v.  Coffee,  74  Wash. 
189,  183  P  4,  77  Wash.  700,  137  P 
808:  MulhoUand  v.  Washington 
Match  Co.,  36  Wash.  316,  77  P  497. 

W.  Va. — Cox  v.  National  Coal,  eta, 
Inv.  Co.,  61  W.  Va.  291,  66  SE  494. 

Wis. — Luetzke  v.  Roberts.  130  Wis. 
97,  109  NW  949;  McClellan  v.  Scott, 
24  Wis.  81. 

Eng. — Venezuela  Cent.  R.  Oo.  v. 
KlBCh.  L.  R.  2  H.  L.  99,  6  ERC  759; 
Waterhouse  v.  Jamieaon,  L.  R.  2  H. 
L.  Sc.  29-  Dobell  v.  Stevens,  3  B.  &  C. 
623,  10  ECI.  283,  107  Reprint  864; 
Attwood  v.  Small,  6  CI.  &  F.  232,  7 
Reprint  684;  Now  Brunswick,  etc,  R., 
etc.,  Co.  v.  Muggerldge,  1  Dr.  &  Sm. 
363,  62  Reprint  418;  Kisch  v.  Vene- 
suela Cent.  R.  Co.,  Ltd.,  84  ti.  J.  Ch. 
645. 

Ont. — ^Nelles  ▼.  Ontario  Iny.  Assoc. 
17  Ont.  129. 

See' Contracts  i.SOl;  Fraud  [20  Cyc 
38]. 

e«.  Upton  V.  Tribilcock,  91  U.  S. 
46.  28  L.  ed.  203;  Ross-Meehan  Brake 
Shoe  Foundry  Co.  v.  Southern  Mal- 
leable Iron  Co.,  72  Fed.  967  [rev  on 
other  grounds  79  Fed.  10,  24  CCA  425. 
38  LRA  616];  National  Park  Bank  v. 


Nichols,  17  F.  Caa  No.  10,047,  2  Blss. 
146;  Payson  v.  Withers,  19  P.  Cas. 
No.  10,864,  5  Blss.  269;  Baffold  v. 
Barnes,  39  Miss.  399;  Burleson  v. 
Davis,  (Tex.  Civ.  A.)  141  SW  569; 
Reese  River  Silver  Mln.  Co.,  Ltd.  v. 
Smith,  L.  R.  4  H.  L.  64;  Oakes  v.  Tur- 

?uand,  Li.  R.  2  H.  L.  326.  See  supra 
872. 

BS.  Hallows  ▼.  Femie,  ti.  R.  8  Ch. 
467  raff  L.  R.  3  Bq.  620];  Farrell  ▼. 
Portland  Rolling  Mills  Cto.,  Ltd.,  38 
N.  B.  364. 

87.  U.  S. — National  Leather  Oo. 
v.  Roberts.  221  Fed.  922.  137  CCA 
492;  Bartol  v.  Walton,  etc,  Co.,  93 
Fed.  13. 

111.— Ooodrich  V.  Reynolds,  11  111. 
490,   83  AmD   240. 

Ind. — Anderson  v.  Newcastle,  etc, 
R.  Co.,  12  Ind.  876,  74  AmD  218;  Kel- 
ler V.  Johnson,  11  Ind.  837,  71  AmD 
366. 

Ky. — Central  L.  Ins.  Co.  v.  Taylor, 
164  Ky.  844,  176  SW  878. 

Minn. — ^Walter  A,  Wood  Harvester 
Co.  v.  Jefferson,  71  Minn.  367,  74 
NW  149. 

Nebr. — American  Bldg.,  etc.,  Assoc. 
V.  Bear,  48  Nebr.  456,  67  NW  500. 

N.  T. — RiUwoUer  V.  Lurle,  176 
App.  Div.  100,  162  NTS  476. 

Tenn. — Canningham  v.  Edgefield, 
etc.,   R.  Co.,   2   Read  28. 

Tex. — Com.  Bonding,  etc.,  Ins. 
Oo.  v.  Barrington,  (Civ.  A.)  180  SW 
986;  Southwestern  Surety  Ins.  Co.  v. 
Ferguson.  (Civ.  A.)  131  SW  682. 

Vt. — Connecticut,  etc..  R.  CJo.  V. 
Bailey,  24  Vt.  465.  68  AmD  181. 

Va. — Wilson  v.  Hundley,  96  Va.  >6. 
30  SE  492,  70  AmSR  837. 

Wash. — Inland  Nursery,  etc.,  Oo.  v. 
Rice.  57  Wash.  67.  106  P  499. 

Eng. — Ship  V.  Oosskill,  L..  R.  10 
Bq.  78. 

See  also  contracts  I  302;  Fraud  [20 
Cyc  42]. 

[a]  niastaaUoaa.— (1)  False  rep- 
resentations afterward  made  good. 
Ship  V.  Crosskin,  L.  R.  10  Bq.  73.  (2) 
Other  subscriptions  conditional  or  on 
special  terms,  where  as  a  matter  of 
law  the  conditions  or  special  terras 
are  void  and  the  subscribers  arei  ab- 
solutely liable.  Anderson  v.  Newcas- 
tle, etc.,  R.  Co..  12  Ind.  376.  74  AmD 
218:  Connecticut,  etc.,  R.  Co.  v. 
Bailey,  24  Vt.  465,  68  AmD  181;  Wil- 
son V.  Hundley,  96  Va.  96,  30  SE  492, 
70  AmSR  837.  (8)  A  subscriber  can- 
not avoid  liability  on  his  subscription 
on  the  ground  that  subscriptions 
made  by  others,  which  Induced  him 
to  subscribe,  were  simply  colorable 
and  decoys  to  Induce  other  subscrip- 
tions, and  made  with  the  secret  un- 
derstanding that  no  liability  should 
attach  to  them,  since  In  such  cases 
the  law  discharges  the  secret  un- 
derstanding and  holds  them  liable  to 
their  subscription  as  written,  for 
which  reason  it  could  not  operate  as 
a  fraud  upon  other  subscribers.   Bach 
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But  there  is  damage  or  injury  vithia  this  rule  if 
the  party  complaining  does  not  receive  the  full  bene- 
fit that  he  would  receive  if  the  representations  were 
true,  although  the  stock  may  be  worth  what  he 
paid  for  it."* 

[$  888]  c.  Authority  of  FersOn  Making  Bep- 
resentation.  A  corporation  is,  of  course,  not  re- 
sponsible, either  in  damages  or  for  the -purpose  of 
rescission,  for  false  and  fraudulent  representation 
made  to  subscribers  or  purchasers  of  stock  by  a 
person  who  was  not  its  agent  at  all,  or  who,  al- 
though a  director,  ofScer,  or  stockholder,  was  not 
acting  for  it,  or  was  acting  without  authority,  un- 
less fit  has  become  responsible  by  a  ratification,  ex- 
press or  implied."  It  was  at  one  time  held  that, 
if  the  agents  of  a  corporation  by  false  and  fraudu- 
lent representations  induced  a  person  to  subscribe 
for  shares,  this  did  not  entitle  the  subscriber  to 
avoid  the  contract,  nor  give  him  a  right  of  action 
agunst  the  corporation,  but  that  his  remedy  was 

V.  Tuch,  126  N.  T.  63,  26  NE  X019,  36 
NYSt  663;  Armstrong  v.  Danahy. 
75  Hun  406,  27  NTS  60;  Blodgett  v. 
Morrill,  20  Vt.  609  (dictum);  Wilson 
V.  Hundley,  96  Va.  96,  30  SE  492,  70 
AmSR  837;  Campbell  v.  Fleming;,  1 
A.  &  E.  40,  28  ECL.  44,  110  Reprint 
1122.  And  see  Chouteau  Ins.  Cfo.  v. 
Floyd,  74  Mo.  286  (apparently  to 
same  effect).  (4)  For  similar  rea- 
sons it  has  been  held  that  if  one  hav- 
ing possession  of  a  paper  containing 
an  agreement  to  take  shares  in  the 
capital  stock  of  a  corporation,  after 
subscribing  in  good  faith  for  shares  of 
suQh  stock.  Induces  another  to  sub- 
scribe on  the  faith  of  his  subscrip- 
tion, and  then  alters  the  paper  by  re- 
ducing the  number  of  shares  taken 
by  himself,  and  delivers  the  instru- 
ment In  this  condition  to  the  secre- 
tary, who  is  also  a  director  of  the 
company,  this  will  not  affect  the  lia- 
bility of  one  thus  Induced  to  sub- 
scribe, although  at  the  time  of  such 
delivery  the  person  making  the  al- 
teration explains  the  same  to  the  sec- 
retary who  makes  no  objection  there- 
to, the  reason  being  that  such  an  al- 
teration, made  without  the  consent 
of  the  other  stockholders.  Is  a  mere 
nullity,  does  not  release  the  sub- 
scriber who  so  attempts  to  secure  his 
release,  and  therefore  does  not  affect 
the  corresponding  obligations  of  oth- 
er subscribers.  Jewett  v.  Valley  B. 
Co.,  34  Oh.  St.  601.  (5)  The  fact  that 
a  building  and  loan  association,  in  or. 
der  to  Induce  plaintiff  to  subscribe  to 
Its  stock,  represented  that  its  af- 
fairs should  be  supervised  by  an  ad- 
visory board,  consisting  of  well- 
known  citizens,  that  its  representa- 
tions were  false  and  fraudulent,  and 
known  by  it  to  be  such,  and  that 
plaintiff  subscribed  for  the  stock  in 
reliance  on  the  same,  did  not  give 
plaintiff  a  right  to  rescind  his  sub- 
scription, where  the  functions  of  the 
advisory  board  were  undefined  by  the 
charter  or  by-laws,  and  it  would  be 
answerable  to  no  one  for  its  actions, 
since  no  damage  thereby  resulted  to 
the  stockholder.  American  Building, 
«tc.,  Assoc.  V.  Bear,  48  Nebr.  455,  67 
NW  600.  (6)  While  an  untrue  rep- 
resentation tltat  all  or  a  certain 
amount  of  the  stock  of  a  corporation 
has  been  subscribed  may  justify  a 
rescission  of  a  subscrtptlon  contract 
so  Induced,  it  is  not  ground  for  re- 
scission where  it  was  immaterial,  as 
where  it  was  so  nearly  the  truth  that 
no  loss  resulted  to  the  subscriber. 
National  lieather  Co.  v.  Roberts,  221 
Fed.  922.  137  CCA  492. 

[b]  Hi  Tionlstana,  under  the  code, 
loss  or  inconvenience  Is  necessary. 
Piedmont  Tin  Mln.  (^.  v.  Heyman,  7 
La.    A.    (Orleans)    400. 

58.  Mack  v.  Latta,  88  App.  DIv. 
242,     82     NTS     130     [rev     on     other 


E rounds  178  N.  Y.  625,  71  NE  97,  67 
RA  126];  Johns  v.  Ctoffee,  74  Wash. 
189,  1S3  P  4,  77  Wash.  700,  137  P 
808.  See  Contracts  {  302;  Fraud  [20 
Cyc  42]. 

[a]  Psonalasy  losa  is  not  neces- 
sary to  rescission  in  equity.  Stern  v. 
Klrby  Lumber  Co.,  134  Fed.  509. 

59.  Ala.  —  Smith  v.  Tallassee 
Branch  Cent.  Plank-Road  Co.,  30  Ala. 
650;  Rives  v.  Montgomery  South 
Plank-Road  Ck>.,  30  Ala.  92. 

Ky. — Oldham  v.  Mt.  Sterling  Impr. 
Co.,  103  Ky.  629,  46  SW  779,  20  KyL 
207. 

La. — Ct.na.1  Bank  v.  Holland,  6  lia. 
Ann.   363. 

Mich. — St.  Johns  Mfg.  Co.  v.  Mun- 
ger,  106  Mich.  90,  64  NW  3,  68  AmSR 
468,  29  LRA  63. 

Minn. — Browning  v.  Hlnkle,  48 
Minn.  644,  51  NW  605,  81  AmSR  691. 

Oij— Jewett  V.  Valley  R.  Co.,  34  Oh. 
St.   601. 

Pa. — Chistar  v,  Titus ville  Oas,  etc, 
Co.,    63   Pa.    381. 

Tenn. — Tradesmen's  Nat.  Bank  v. 
Looney,  99  Tenn.  278,  42  SW  149,  68 
AmSR  830,  38  LRA  837;  Chinnlngham 
V.  Edgefield,  etc.,  R.  Co.,  2  Head  28. 

Tex. — Kennedy  v.  Bender,  104  Tex. 
149,  135  SW  624;  Com.  Bonding, 
etc.,  Ins.  Co.  v.  CaXor,  (CHv.  A.)  176 
SW  1074;  Blvlns  v.  I'anhandle  Pack- 
ing Co.,  (Civ.  A.)  140  SW  628. 

Va. — Ourap  V.  U.  S.  Mining  Co.,  7 
Gratt.   (48  Va.)   352,  66  AmD  116. 

Eng.  —  Lynde  v.  Anglo-Italian 
Hemp  Spinning  Cb.,  [1896]  1  Ch.  178; 
Duranty's  Case,  26  Beav.  268,  58  Re- 
print 901;  Sleigh  v.  Glasgow,  etc., 
Options,   6    F.    (Ct.   Sess.)    420. 

C>nt. — Buff  Pressed  Brick  Co.  v. 
Ford,  33  Ont.  L.  264,  8  OntWN  ^8. 

[a]  StocklLoiaer, — (1)  The  fact 
that  the  person  making  a  false  rep- 
resentation by  which  another  was  in- 
duced to  subscribe  for  shares  in  a 
corporation  was  a  stockholder  does 
not  rendec  the  corporation  respon- 
sible for  the  fraud  where  he  was  not 
acting  as  its  agent.  Canal  Bank  v. 
Holland,  5  La.  Ann.  368;  Kennedy  v. 
Bender,  104  Tex.  149,  136  SW  624. 
(2)  Stockholder  not  agent  of  the  cor- 
poration see  infra  i  1283. 

[b]  B«pMMB.tstions  b7  spAskMS 
at  psMto  SMstiiigs  (1)  are  not  bind- 
ing on  the  corporation  (Smith  v.  Tal- 
lassee Branch  Central  Plank  Road 
Co.,  30  Ala.  660;  Mississippi,  etc.,  R. 
C?o.  V.  CJross,  20  Ark.  443;  (jedar  Rap- 
Ids  First  Nat  Bank  v.  Hurford,  29 
Iowa  679;  Vicksburg,  etc.,  R.  0>.  v. 
McKean,  12  La.  Ann.  638;  Buffalo, 
etc.,  R.  Co.  v.  Dudley.  14  N.  T.  336), 
(2)  unless  authorized  or  ratified  (At- 
lanta, etc.,  R.  Co.  V.  Hodnett,  36  Ga. 
669;  McClellan  v.  Scott.  24  Wis.  81). 

[c]  QnMtlaa  for  jury  wbsthsr 
iwnrsssntettoss  wn«  autliorizsd  or 
mtiflad. — ^Weems  v.  Georgia  Midland, 


by  action  against  the  agents  individually,  the  the- 
ory being  that  the  agents,  in  perpetrating  the 
fraud,  exceeded  their  authority  and  that  the  fraud 
therefore  could  not  be  imputed  to  the  eorporation.*" 
This  view,  however,  has  been  abandoned  in  most 
jurisdictions,  and  it  is  now  well  settled,  for  the 
purposes  both  of  an  action  for  damages  and  of  a. 
rescission,  that,  where  the  agents  of  a  corporation, 
having  authority  to  solicit  or  receive  subscriptions 
or  to  sell  stock,  induce  a  person  by  false  and  frau- 
dulent representations  to  subscribe  for  or  purchase 
shares,  the  fraud  is  imputable  td  the  corporation, 
whether  it  authorized  the  fraud  or  not,"  unless 
the  fraudulent  misrepresentations  are  such  as  to 
repel  any  reasonable  presumption  that  they  were 
made  by  authority  of  the  corporation,  as  where 
th^y  are  plainly  cqntraiy  to  the  duty  and  interest 
of  the  corporation,  such  as  a  promise  that  the  sub- 
scription will  be  released,  in'  which  case  the  sub- 
scriber becomes  in  a  sense  particeps  criminis  with 

etc.,  R.  Co.,   88  Ga.   308,   14  SB  583; 
Kelsey  v.  Northern  Light  OH  Co.,  i> 


N.  T.  605;  C!rump  v.  U.  S.  Mining  Co., 
7  Gratt.  (48  Va.)  362,  56  AmD  116. 

60.  Payson  v.  Withers.  19  F.  Cas. 
No.  10.ii64,  5  Biss.  269;  Holt's  Case. 
22  Beav.  48,  52  Reprint  1025;  Matter 
of  Joint-Stock  Cos.  Winding-up  Acts, 
4  De  G.  &  J.  676,  61  EngCh  454,  45 
Reprint  223;  In  re. United  Kingdom 
Ship  Owning  Co.,  Ltd.,  2  De  G.  J.  & 
S.  456,  67  EngCh  356,  46  Reprint  451; 
In  re  North  of  England  Joint  Stock 
Banking  Co.,  3  De  O.  &  Sm.  85,  64 
Reprint  391. 

61.  U.  S. — Tyler  v.  Savage,  143 
U.  S.  79,  12  S(5t  340,  36  L.  ed.  82; 
Jones  v.  Bankers  Trust  Co.,  235  Fed. 
649,  239  Fed.  770. 

Ala. — Montgomery  Southern  R.  Ca 
V.  Matthews,  77  Ala.  367,  64  A^R  60; 
Rives  V.  Montgomery  South'  Plank- 
Road  Co.,  30  Ala.  92. 

Cal. — Dox  V.  R.  E.  Lomax  O).,  29 
Cal.  A.  718,  156  P  874;  Browne  v.  San 
Gabriel  River  Rock  Co.,  22  Cal.  A. 
682,  186  P  642,  644. 

Colo. — Zang  v.  Adams,  28  Colo.  All», 
48  P  609,  68  AmSR  249. 

111. — Melendy  v.  Keen,  89  111.  395; 
Rutz  V.  Esler,  etc.,  Mfg.  Co.,  3  111.  A. 
88. 

Iowa. — Maine  v.  Midland  Inv.  (X. 
132  Iowa  272,  278.  109  NW  801  [clt 
Cyc] ;  Hunter  v.  French  League 
Safety  Cure  (3d.,  96  Iowa  673,  66  NW 
828. 

ky. — Southern  Ins.  Co.  v.  Mllligan, 
164  Ky.  216,  167  SW  87;  Welsslnger 
Tobacco  Co.  v.  Van  Buren,  135  Ky. 
769,  123  SW  289,  136  AmSR  502. 

N.  J. — Hubbard  v.  International 
Mercantile  Agency.  68  N.  J.  Eq.  434, 
59  A  24;  Garrison  v.  Tochnlc  Elec- 
trical Works,  55  N.  J.  Eq.  708,  37  A 
741;  Vreeland  v.  New  Jersey  Stono 
Co.,  29  N.  J.  Eq.  188  [aff  29  N.  J.  Eq. 
661]. 

N.  T. — ^New  York  Exch.  Co.  v.  D« 
Wolf,  81  N.  T.  278;  Talroadge  v.  Sani- 
tary Security  Co.,  31  App.  Dlv.  498, 
52  NTS  139;  Cawthra  v.  Stewart,  S) 
Misc.    88,   109    NTS   770. 

S,  D. — Barnard  v.  Tldriok,  35  S.  V. 
403,  162   NW  690. 

Tenn. — Madison  Trust  0>.  ▼■ 
Stahlman,  134  Tenn.  402,  183  SW 
1012. 

Tex. — Peerless  F.  Ins.  Co.  v.  Re- 
velre,   (Civ.  A.)   188  BW  264. 

Va. — McClanahan  v.  Ivanhoe  Land, 
etc,  Co.,  96  Va.  124,  30  SB  450  [diat 
Lewis  v.  Berryville  Land,  etc.,  Co.,  90 
Va.  698,  19  SE  781];  Crump  v.  U.  S. 
Mining  Co.,  7  Gratt.  (48  Va.)  352,  64 
AmD  116. 

Wash. — Cunningham  v.  Morris,  6( 
Wash.  841,  106  P  889;  MuIhoUand  T. 
Washington  Match  Co.,  S5  Wash.  315, 
77  P  497. 

Wis. — Waldo  V.  Chlcaco,  etc.  «• 
Co.,  14  Wis.  675. 


For  later  eases,  dsraiopiiMsti  and  thmafm  in  the  law  see  cumulative  Annotations,  same  Utl&  |>axe  SJid  mttenumoer. 
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the  frandolent  agent.'*  Furthermore,  if  a  person 
solicits  or  iteceives .  subscriptions  or  sells  shares  for 
a  corporation  without  authority,  and  is  grnilty  of 
fraud,  the  corporation,  in  afterward  ratif3ring  his 
act  in  receiving  the  subseription  or  making  the  sale, 
becomes  bound  by  his  frau^,  i(nd  the  subscription 
or  purchase  may  be  avoided,  whether  the  corpora- 
tion knew  of  the  fraud  or  not." 

Fraod  of  promoters.  Some  of  the  eourts  hold 
that  where  a  person  is  induced  by  the  fraudulent 
representations  of  promoters  to  subscribe  for  stock 
in  a  corporation  to  be  formed,  the  subscriber  can- 
not rescind,  after  formation  of  the  corporation  and 
its  acceptance  of  the  subscription,  since  a  non  exist- 
ing torporation  cannot  have  an  agent,  and  hence 
the  doctrine  of  ratification  cannot  be  invoked  to 
charge  the  corporation  with  the  fraud.'*  Other 
eoorts,  however,  have  applied  the  general  rule  in 
snch  a  case  and  have  held  the  corporation  respon- 
sible to  I  the  extent  of  allowing  rescission  on  th6 
theory  of  adoption  or  ratification  of  the  fraud  by 
adoption  or  ratification  of  the  contract.**  The  sub- 
scriber may  certainly  rescind  in  such  cases  if  the 
corporation  had  knowledge  of  the  fraud  when  it 
accepted  the  subscription,  or  if  it  approved  or  rati- 


fied the  prospectus  in  which  the  false  representa- 
tion was  m^e.** 

Fraud  6t  commissioiieiB.  Subscribers  are  bound 
to  know  that  commissioners  appointed  under  a  char- 
ter or  statute  to  opdi  books  and  receive  subscrip- 
tions have  no  autiiority  to  make  representations, 
a&d  if  they  rely  upon  such  representa|;ions  they 
cannot  hold  the  corporation  responsible.*^ 

[(  880]  2.  Innocent  Misrepresentation.  In  the 
absence  of  ratification,  negligence  or  laches  on  the 
part  of  a  subscriber  for  or  purchaser  of  stock,  an 
innocent  misrepresentation  of  a  material  fact,  that 
is,  a  representation  made  without  knowledge  of 
its  falsity  and  not  under  circumstances  which  are 
equivalent  to  such  knowledge,,  although  it  cannot 
amount  to  fraud  in  any  proper  sense,*^  may  never- 
theless be  ground  for  rescission  of  the  contract  in 
equity.**  Even  in  equity,  however,  there  must  have 
been  a  positive  representation  of  a  tutorial  fact  and 
a  reliance  thereon;  and  the  contract  cannot  be  re- 
scinded if  the  representation  was  in  the  nature  of 
an  opinion,  or  if  it  related  to  the  condition  or  pros- 
pects of  the  company,  and  was  made  neither  with 
actual  knowledge  that  it  was  false  nor  with  such 
a   degree  of   carelessness  or  negligence  as   to  be 


Bngr. — Malr  v.  Rio  Qrande  Rubber 
Estates,  Ltd..  [191S]  A.  C  858;  Vene- 
luela  Cent.  R.  Co.  v.  Klach,  L.  R.  2 
H.  L.  99,  6  BRC  759:  ScoUand  West- 
em  Bank  V.  Addle,  L.  R.  1  H.  L.  Sc. 
145;  Ranger  v.  Great  Western  R.  Go., 
5  H.  L.  Cas.  72,  10  Reprint  824:  Soot- 
land  Western  Bank  v.-  Addle,  5  Macph. 
80:  Hllo  MfK.  Co.,  litd.  V.  Williamson, 
28  T.  U   R.   164. 

Can. — International  Casualty  Co.  v. 
Thomson,  48  Can.  S.  C.  167  [dism  app 
7  DomLR  944,  2  WestWkly  658]. 

Ont. — Ontarfo  Ladles*  College  ▼. 
Kendry,  10  Ont.  U  324,  6  OntWR  605. 

Que. — ^Robertson^lUe  v.  BUodeau, 
46  Que.  Super.  6. 

[a]  Bmmoa  for  role. — ^"The  fore- 
going  Is  true  because  the  corporation 
can  act  only  through  its  agents,  and 
the  acts  of  the  agents  in  and  about 
Its  business  are  the  acts  of  the  prin- 
cipal. Likewise  the  company  is  bound 
by  such  representations,  because 
these  are  within  the  apparent  scope 
of  the  authority  of  the  agent  selling, 
and  because  the  company  by  accept- 
ing the  fruits  of  the  agency  will  not 
be  heard  to  deny  the  authority  of  the 
agents  In  the  use  of  means  to  secure 
such  fruits."  Jones  v.  Bankers' 
Trust  Co.,  286  Fed.  649,  660  [overr 
on  other  grounds  on  reh  2S9  Fed. 
770]. 

es.  Uarles  Carved  Moulding  Co. 
V.  Stulb,  215  Pa.  91,  64  A  431;  Clistar 
V.  TitusvlUe  Gas,  etc.,  Co.,  63  Pa. 
>81;  Robinson  v.  Pittsburgh,  etc.,  R. 
Co..  32  Pa.  834,  72  AraD  792. 

S3.  Ala. — King  v.  Livingston  Mfg. 
Co.,  192  Ala.  269,  68  S  897;  Montgom- 
ery Southern  R.  Co.  T.  Matthews,  77 
Ala.  357.  64  AmR  60. 

Colo. — Zang  v.  Adams,  28  Colo.  408, 
48  P  609.  58  AmSR  249. 

Dei.— Kent  County  B.  Co.  ▼.  Wil- 
son, 10  Del.  49. 

Iowa. — Indiana  State  Bank  ▼. 
Cook,  125  Iowa  111,  100  NW  72. 

Mtas. — Walker  v.  Mobile,  etc,  R. 
Co.,  34  Miss.  245. 

N.  H. — ^Anderson  v.  Scott,  70  N.  H. 
350,  47  A  607,  49  A  563  (holding  that 
the  bringing  of  suit  on  the  subscrip- 
tion is  such  ratlflcation). 

N.  J. — Garrison  v.  Technlo  Eloc- 
tHcal  Works,  56  N.  J.  Eq.  708,  37  A 

,,N.  T.— Mack  v.  Latta,  178  N.  T.  626, 
'1  NB  97,-  67  LRA  128;  Churchill  v. 
St.  Oeorge  Dev.  Co.,  174  App.  Dlv. 
1>  160  NTS  357;  Talmadge  v.  Sanl- 
^  Security  Co.,  81  App.  Dlv.  498. 
52  NTS  189:  Cawthra  v.  Stewart,  B9 
Misc.  88,  109  NTS  770. 
Tex.r— Lone    Star    L.    Ins.    Co.    v. 
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Pierce,  (Civ.  A.)  2O0  SW  1104;  Cora. 
Bonding,  etc.,  Ins.  Co.  v.  Bomar,  (Civ. 
A.)   169  SW  1060. 

Va, — Owens  v.  Boyd  Land  Co.,  95 
Va,  560,  28  SB  950;  Crump  v.  TJ.  S. 
Mining  Co.,  7  Qratt.  (48  Va.)  352,  66 
AmD  116. 

Wash. — Chinnlngham  v.  Morris,  66 
Wash.  341,  105  P  839. 

Eng.  —  Lynde  v.  Anglo-Italian 
Hemp  Spinning  Co.,  J1896]  1  Ch;  178; 
Oakes  v.  Turquand,  L.  R.  2  H.  L.  326, 
6  BRC  879. 

Ont. — Ontario  Ladles  (Tollege  v. 
Kendry,  10  Ont  L.  324,  6  OntWR 
605. 

Que.— Robertsonvllle  v.  Bilobeau, 
46  Que.  Super.  6. 

[a]  Baiifloatlon  •  q:iMstli>n  for  tOia 
Jury.— Lone  Star  L.  Ins.  Co.  v. 
Pierce,  (Tex.  Civ.  A.)  200  SW  1104. 

S4.  Ind. — Miller  V.  Wild  Cat 
Gravel  Road  Co.,  57  Ind.  241;  Shlck 
V.  Citizens'  Bnterprlse  Co.,  16  Ind.  A. 
329,  44  NB  48,  67  AmSR  230. 

Ky. — Oldham  v.  Mt.  Sterling  Impr. 
Co.,  103  Ky.  629,  45  SW  779,  20  KyL 
207. 

Mich. — St  Johns  Mfg.  Co.  v.  Hun- 
ger, 106  Mich.  90,  64  NW  3,  58  AmSR 
468,  29  LRA  63. 

N.  T. — U.  S.  Vinegar  Co.  v.  Schleg- 
el,  143  N.  T.  537,  88  NE  729  [aff  87 
Hun  356,  22  NTS  4071;  Raegener  v. 
Hubbard,  56  NTS  173  [aff  40  App. 
Dlv.  359,  57  NTS  1018  (aff  167  N.,T. 
301,   60   NEl  683)]. 


Tex. — Commonwealth  Bonding,  etc,  .etc.,  R.  Co.',  34  Pa.  368 


Co.  V.  Meeks,  (Civ.  A.)  187  SW  681 
Com.  Bonding,  etc.,  Ins.  Co.  v.  (Tator! 
(Civ.  A.)  175  SW  1074,  1078  [cit 
Cyc]. 

Wis. — ^Praney  ▼.  Warner,  96  Wis. 
222,  71  NW  81. 

Eng, — In  re  Metal  Constituents, 
Ltd.,  [1902]  1  Ch.  707;  Lynde  v.  An- 
glo-Italian Hemp  Spinning  Co.,  [1896] 
1  Ch.  178. 

N.  a — Qourlie  v.  Chandler,  41  N.  S. 
841. 

Ont — Buff  Pressed  Brick  Co.  v. 
Ford,  33  Ont  L.  264,  8  OntWN  63. 

Que. — ^Bergeron    v.    La    (?ompagnle 
de  Meubles  de  Jonqulere,  22  Que.  K. 
B.  841. 
'    See  also  supra  {(  299,  301. 

[a]  A  e«mjiiltt««  appotntsd  by 
promoteai  before  incorporation  to  re- 
ceive subscriptions  dees  not,  by  Its 
false  representations,  bind  the  cor- 
poration when  formed.  St.  Johns 
Mfg.  Co.  V.  Munger,  106  Mich.  90,  64 
NW  3,  58  AmSR  468,   29  LRA  63. 

6B.  U.  S. — Manning  v.  Berdan,  135 
Fed.  159;  Barcus  v.  Gates,  89  Fed. 
783,  82  CCA  337. 


N.  H.— Anderson  v.  Scott  TO  N.  H. 
360.   47  A  607. 

N.  T.-i— McDarmott  v.  Harrison,  9 
NTS  184. 

Oh. — Second  Nat  Bank  v.  Green- 
ville Screw-Point  Steel  Fence  Post 
Co.,  23  Oh.  Clr.  Ct.  274. 

Tex. — Peerless   F.   Ins.   Co.  v.   Re-' 
v«lre,  (Civ.  A.)  188  SW  254. 

Va. — Jordan  v.  Annex  C!orp.,  109 
Va.  625,  64  SE  1050,  17  AJanCaa 
267;  Virginia  Land  Co.  v.  Haupt  90 
Va.  533,  IS  SE  168,   44  AmSR  939. 

W.  Va.— West  End  Real  Est  Co.  v. 
Nash,  51  W.  Va.  841,  41  SE  182. 

Wis. — Praney  v.  Warner,  96  Wis. 
222,  71  rrw  81. 

See  also  supra  {  296. 

ee.  Crump  V.  U.  S.  Mining  Co.,  7 
Gratt.  (48  Va.)  862,  56  AmD  116:  In 
re  Metal  Constituents,  Ltd.,  [1902]  I 
Ch.  707;  In  re  Metropolitan  Coal  Con- 
sumers' Assoc.,  [1892]  3  Ch.  1;  Hllo 
Mfg.  Co.,  Ltd.  V.  Williamson,  28  T.  L. 
R.  164;  Buff  Pressed  Brick  Co.  v. 
Ford,  38  Ont.  L.  264,  8  OntWN  83. 

07.  111. — Ruts  V.  Bsler,  etc.,  Mfg. 
Co.,  3  111.  A.  88. 

Ind.— Miller  v.  Wild  Cat  Gravel 
Road  Co.,  67  Ind.  241. 

Ky.— Wight  y.  Shelby  R.  Co.,  16  B. 
Mon.   4.    63   AmD   622. 

N.  C. — North  Carolina  R.  Co.  v. 
Leach,  49  N.  C.  340. 

Pa. — Nipponese  Mfg.  Co.  v.  Stadon, 
6S  Pa.  256;  Bavington  v.  Pittsburgh, 


See  also  supra  {  822.  . 

68.    See  supra  {883. 

6S.  U.  S. — National  Leather  C!o.  v. 
Roberts,  221  Fed.  922,  137  CCA  492. 
Contra  Bartol  v.  Walton,  etc,  (30.,  62 
Fed.  IS. 

Ala. — ^King  v.  Livingston  Mfg.  Co., 
192  jUa.  269,  68  S  897. 

Iowa. — Fttrnsworth  v.  Muscatine 
Produce,  etc..  Ice  Co.,  161  Iowa  170, 
141  NW  940;  Maine  v.  Midland  Inv. 
Co.,  132  Iowa  272,  278^  109  NW  801 
[cit  (Tyc] ;  Hunter  v.  French  League 
Safety  Chire  Co.,  96  Iowa  573,  66  NW 
828. 

Minn. — Drake  v.  Fairmont  Drain 
Tile,  etc.,  Co.,  129  Minn.  146,  151  NW 
914. 

N.  T. — Talmadge  v.  Sanitary  Secur- 
ity Co.,  31  App.  Dlv.  498,  62  NTS 
139. 

Eng. — Reese  River  Silver  Mln.  Cto., 
Ltd.  v.  Smith,  L.  R.  4  H.  L.  64; 
Venezuela  CJent  R.  Co.  v.  Klsch,  L.  R. 
2  H.  L.  99,  6  ERC  759;  Finance  and 
Issue,'  Ltd.  v.  Canadian  Produce 
Corp.,  Ltd.,  [1905]  1  C^i.  37;  Edging- 
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equivalent  to  such  knowledge.^*'  In  some  cases  in- 
nocent misrepresentation  has  been  held  ground  for 
rescission  at  law,'^  but  this  is  contrary  to  the  weight 
of  authorityA'  unless  the  circumstances  are  such 
that  the  falsity  of  the  representation  shows  a  fail- 
ure of  consideration.''  As  it  eaonot  constitute  ae- 
toal  fraud,  it  is  not-snficient  to  support  an  action 
for  deceit.** 

[i  890]  S.  Mistake.'*  Fraud,  as  we  have  seen, 
renders  a  subscription  voidable.'^  Mistake,  on  the 
other  hand,  when  it  has  any  efFeet,  renders  the  con- 
tract absolutely  void.''  As  in  the  case  of  other 
contracts,  however,  there  are  comparatively  few 
cases  in  which  mistake  can  be  set  up  to  esciqie  lia- 
bility on  a  subscription  for  or  purchase  of  stock." 
Subject  to  the ,  limitations  which  apply  in  the  case 
of  jDther  contracts,  a  subscription  for,  or  purchase 
of,  stock  may.  of  course  be  rendered  void  by  a  mu- 
tual mistake  as  to  a  material  fact,  which  is  of  the 
essence  of  tiie  agreement;'"  and  if  a  person,  with- 
out n^lig^nce,  signs  a  subscription  paper  under  an 
entire  misunderstanding  of  the  nature  of  the  instru- 
ment which  he  is  signing,  the  subscription  may  be 
void  for  want  of  mutual  consent.^"  K  one  falsely 
reads  or  misrepresents  the  contents  of  a  subscrip- 
tion paper  to  a  man  who  is  unable  to  read,  and  the 
latter  -signs  it,  without  being  guilty  of  negligences 
the  subscription  is  void  ab  initio  on  the  ground  of 
mistake,  and  not  merely  voidable  on  the  ground  of 
fraud.^^  The  same  is  true  in  other  eases  in  which 
.  a  mistake  on  the  part  of  the  subscriber  as  to  a  ma- 
terial fact  is  induced  by  or  known  to  the  corpora- 
tion or  its  agent.'*  In  some  eases  also  a  mistake 
as  to  a  material  fact,  induced  by  the  innocent  mis- 
representation of  the  corporation  or  its  agent,  has 
been  held  ground  for  avoiding  the  contract,'*  but 
this  is  contrary  to  the  wei^t  of  authority;  **  and 


subscriptions  for  stock  are  subject  to  the  general 
rule  that  a  mistake  of  one  of  the  parties  only  in 
the  expression  of  his  agreement  or  as  to  the  subject 
matter,  not  known  to  the  other,  does  not  affect  its 
binding  force,  and  is  no  ground  for  its  rescission 
even  in  equity,  unless.it  is  such  a  mistake  as  to 
show  that  there  is  a  complete  difference  in  sub- 
stance in  what'  is  supposed  to  be  and  what  is  taken, 
so  as  to  constitute  an  absence  of  consideration.'^ 
Mistake  of  law  can  no  more  be  set  up  as  a  defense 
in  case  of  a  subscription  than  in  the  case  of  any 
other  contract." 

[$  8911  P.  Uodlflcatioii,  Withdraml,  Keleaae. 
and  DisonargB — 1.  Modification.  A  subscription  for 
stock  may,  like  any  other  contract,  be  modified  by 
agreement  of  the  parties,"  provided  the  new  agree- 
ment does  not  violate  charter,  constitutional,  or  stat- 
utory provisions,"  and  provided  it  is  not  in  fraud 
of  other  siibscribers  or  stockholders  or  of  creditors 
of  the  corporation,"  Bat  of  course  there  can  be 
no  modification  without  the  consent  of  both  the  sub- 
scriber and  the  corporation;  *°  and  an  absolute  and 
unconditional  subscription  contract  is  not  modified 
nor  otherwise  affected  by  a  subsequent  independent 
agreement.*^        v 

[i  892]  2.  Withdrawal  or  Rendaidon^a.  In 
QmsaiL  Although  a  subscriber  may,  with  cer- 
tain exceptions,  withdraw  or  cancel  his  subscription 
at  any  time  before  it  is  accepted  by  the  corpora- 
tion,** he  cannot,  in  the  absence  of  &aud  or  breach 
by  the  corporation,  or  a  discharge  by  operation  of 
law,  withdraw  or  rescind  ^thout  the  consent  of  the 
corporation  after  the  subscription  has  become  a 
binding  contract,  unless  the  right  is  expressly  given 
by  the  contract  or  by  the  charter  or  articles  of  in- 
corp6ration,**  even  where  the  rights  of  other  sub- 


ton  V.  Fltzmaurloe,  it  Ch.  D.  4B>. 
8e«  generally  Cbntracts  {  27S. 

TOl  Jackson  v.  Turquand,  L.  R.  4 
H.  Li.  305;  New  Brun8Wl<AL  etc,  R., 
etc.,  Co.  v.  Conybeare,  J>  H.  L.  Qui. 
711,  11  Reprint  907. 

71<    Cunninaham  v.  Bdgefleld.  etc., 

51.  Co.,  2  Head  (Tenn.)  2S  (on  (rround 
f  mistake);  Byers  Bros.  v.  Max- 
well, (Tex.  Civ.  A.)  7«  SW  487; 
Crump  V.  U.  S.  Uln.  Co.,  7  Oratt,  (48 
Va.)  852,  56  AmD  116;  Ontario  Ladles' 
College  V.  Kendry,  10  Ont.  lb  (24,  S 
OntWR  606. 

va.  Ala.  —  Slontgomery  Southern 
R.  Co.  V.  Matthews,  77  Ala.  857,  64 
AmR  60. 

Del. — ^Kent  County  R.  Co.  v.  Wil- 
son, 10  Del.  49. 

Ind. — Keller  v.  Johnson,  II  Ind. 
837,  71  AmD  856. 

Iowa. — Tabor,  etc.,  R.  Co.  v.  Mo- 
Corralck,  90  Iowa  446,  67  NW  949. 

Mass. — Salem  Mtlli-Dam  Corp,  v. 
Ropes,  9  Pick.  187,  19  AmD  363.     ' 

Miss. — Selma,  etc.,  R.  Co.  v.  An- 
derson, 61  Miss.  829. 

N.  J. — Braddock  ▼.  Philadelphia, 
etc.,  R.  Co.,  46  N.  J.  L.  868. 

Ensr. — Kennedy  y;  Panama,  etc., 
Roy  J  Mall  Co.,  Ltd.,  U  -R.  2  Q.  B. 
580. 

See  also  supra  888. 

And  see  generally  -Contracts  { 
27Z. 

78.  Montgomery  Southern  R.  CO. 
T.  Matthews,  77  Ala.  857,  64  AmR  60: 
Connecticut,  etc.,  R.  0>.  v.  Baxter,  82 
Vt.  806;  Kennedy  v.  Panama,  etc.. 
Royal  Mail  Co.,  Ltd.,  L.  R.  2  Q.  B. 
680.    See  sapra  (  781. 

74.  See  supra  f  888;  and  Fraud 
[20  c;yc  24  et  seq]. 

75.  Mist***  la  aasM  of  oocpoxm- 
tioa  see  supra  i  774. 

TS.    See  supra  (  868. 

77.    See     generally      (Contracts      f 


247. 

78.  See  generally  Contracts  I  S46 
et  seq. 

79.  See  generally  Contracts  |  2S9 
et  seq. 

80.  1  MoraweU  Corp.  8  97.  _ 

81.  Rockford,  etc.,  R.  Co.  ▼. 
Shuntck,  66  ni.  828. 

[a]  Xb  tba  akseius  of  fitaaO,  how- 
ever, a  person  signing  a  contract  of 
subscription  without  reading  it  or 
having  It  read  to  him  cannot  escape 
liability  on  the  ground  of  Ignor- 
ance or  mistake  as  to  its  contents  or 
legta  effect.  CThlcago  Bldg.,  etc.,  0>. 
V.  Peterson,  183  Ky.  696,  118  SW  884. 
See  generally  Contracts  {  849. 

88.  In  re  International  Auction- 
eers, etc  Soc,  [1898]  1  Ch.  110  (so 
holding  .where  a  person  applied  for 
membership  in  a  corporation  under 
the  belief  that  it  was  an  old  society 
of  which  be  had  taken  steps  to  be- 
come a  member,  which  belief  was 
known  to  and  fostered  by  the  per- 
son obtaining  his  application,  and 
where.  In  response  to  siAsequent  In- 
quiries made  of  the  new  company, 
false  statements  were  made  to  him 
which  resulted  In  confirming  his  er- 
ror). 

88.  <>inningham  v.  Edgefield,  etc., 
R.  Co.,  2  Head  (Tenn.)  22.  And  see 
supra  i  883. 

8*.  Salem  Mlll-Dam  Corp.  v. 
Ropes,  9  Pick.  (Mass.)  187,  19  AmD 
363  (holding  that  where  Individuals, 
having  a  design  to  be  Incorporated 
for  the  purpose  of  creating  a  water 
power,  cause  surveys  and  estimates 
to  be  made  of  the  water  power  which 
can  be  created,  and  thereupon  repre- 
sent it  to  be  greater  than  It  really  is, 
but  without  any  Intention  to  deceive, 
persons  who  subscribe  for  stock  in 
the  corporation  on  the  faith  of  such 
representations,  and  agree  to  be  per- 


sonally liable  for  assessments,  can- 
not avoid  the  contract  on  the  ground 
of  the  mistake).    See  supra  i  883. 

88.  Payson  v.  Withers,  19  F.  Om. 
No.  10,864,  6  Biss.  269.  See  gener- 
ally Contracts  {  255  et  seq. 

88.  In  re  Sharood  Shoe  Corp-  192 
Fed.  946^  Chesapeake,  etc.,  Canal  (X 
V.  Dulany,  6  F.  Cas.  No.  2,647,  4 
Cranch  C.  C.  85;  Williams  v.  Thwing 
Electric  Co.,  160  111.  526.  43  NE'59S 
(holding  that  the  fact  that  a  person 
subscribed  for  stock  in  a  proposed 
company  In  the  belief  that  it  was  an 
organized  and  existing  corporation, 
through  Ignoraqce  of  the  laws  of  the 
state  where  it  was  located,  does  not 
constitute  grounds  even  for  equita- 
ble relief).  See  generally  Contracts 
i  267  et  seq. 

87.  Putnam  v.  New  Albany,  20  F. 
Cfts.  No.  11,481,  4  nss.  366  [rev  on 
other  grounds  11  Wall.  96,  20  L.  ed. 
1551;  Thomas  v.  Wentworth  Hotel 
Co..  16  Cal.  A.  408,  117  P  1041,  1046: 
Hughes  Mfg..  etc.,  Co.  v.  Wilcox,  13 
Cal.  A.  22,  108  P  871 ;  Lee  v.  Imbrle. 
13  Or.  610,  11  P  270;  Sheldon  Canal 
Co.  V.  Miller,  40  Tex.  Civ.  A  460,  S» 
SW  206.  See  also  supra  i  857;  and 
generally  Contracts  {  604  et  seq. 

88.  Bee  Infra  {  894. 

89.  See  supra  §  896,  897. 

90.  Jones  v.  Milton,  etc..  Tump. 
Co.,  7  Ind.  647. 

81.  Bridgeport  Window  Hardware 
(>>.  V.  Osborne,  222  Mass.  (17,  111  NB 
364. 

98.    See  supra  |  788. 

93.  U.  S.— Upton  V.  Tribllcock.  91 
U.  S.  46,  23  L.  ed.  203;  Bard  v.  Ban- 
Igan,  39  Fed.  13  [aff  184  U.  8.  291,  10 
set  665,  33  L.  ed.  932]. 

Ala. — Selma,  etc.,  R.  Co.  v.  Tipton, 
5  Ala,  787,  89  AmD  344. 

(3al. — Pacific  Fruit  Co.  v.  Coon,  107 
Cal.  447,  40  P  542. 


For  later  oases,  dsrslopmeats  and  oluugss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nunib«i. 
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seribeis  or  Qreditora  are  not  eoncemed.*^  Even 
where  he  has  paid  a  portion  of  his  subscription,  he 
cannot  sarrender  his  shares,  since  the  right  of  for- 
feiture rests  vith  the  corporation  and  is  a  right 
which  the  corporation  may  waive."  Although  the 
consideration  upon  which  shares  were  issued  may 
have  subsequently  failed,  the  holder  of  such  shares 
may  not  escape  liability  as  a  shareholder  by  return- 
ing them  to  the  corporation  and  accounting  for  the 
proceeds.**  And  it  has  been  held  that  a  i)erson 
who  has  made  a  subscription  toi  the  purpose  of 
giving  an  agent  a  start  and  enabling  him  to  procure 
other  subscriptions,  and  has  thus  held  himself  out 
as  a  stockholder  and  authorized  the  agent  so  to  rep- 
resent him,  cannot  increase  the  burdens  of  other 
stockholders  by  the  withdrawal  of  his  subscription, 
and  that  an  fdleged  secret  agreement  for  so  doing 
is  a  fraud  upon  the  other  stockholders  of  which  the 
first  subscriber  cannot  be  permitted  to  avail  him- 
self." But  a  subscriber  for  stock  may  rescind  or 
withdraw,  as  in  the  case  of  any  other  contract, 
where  the  right  to  do  so-^  is  given  by  a  valid  term 
of  the  contract  or  by  the  charter  or  articles  of  in- 
corporation; '^  where  he  has  been  inducted  by  fraud 
to  enter  into  the  contract  and  acts  promptly  on 
discovery  of  the  fraud ;  **  where  there  has  been  a 
breach  by  the  corporation  of  a  condition  precedent. 


or  such  a  breach  of  the  terms  of  the  contract  on 
its  part  as  amounts  to  a  failure  of  consideration;* 
and  in  other  cases  in  which  he  is  discharged  from 
liability  or  from  further  liability.^  A  voluntary 
surrender.of  stoek  by  a  delinquent  member  assented 
to  by  the  corporation  when  beneficial  to  it  termi- 
nates the  rights  and  liabilities  of  the  subscriber.' 
It  is  not  necessary  that  the  consent  be  expressed; 
it  may  be  implied  from  circumstances.* 

Retraction  of  withdrawaL  Where  a  subscriber 
withdraws  with  the  consent  of  the  other  subscrib- 
ers and  stockholders  before  the  organization  of  the 
corporation  is  completed,  he  cannot-  afterward  re- 
tract his  withdrawal  and  claim  the  right  to  be  ad- 
mitted as  a  stockholder.^ 

[i  893]  b.  Beqnisites  of  Beecission.  A  sub- 
scriber having  the  right  to  rescind  or  repudiate  his 
contract  must  in  some  way  give  notice  of  his  elec- 
tion to  do  so ;  ^  and  he  must  comply  with  the  gen- 
eral statutory  provisions  or  rules  of  law  governing 
rescission  of  contracts.''  He  must  rescind  Within 
the  time,  if  any,  fixed  therefor  by  the  contract,  or 
within  a  reasonable  time  when  no  time  is  so  fixed; 
he  cannot  await  the  financial  success  or  failure  of 
the  corporation.*  ^ 

[(  894]  3.  Belease  or  Discharge  by  Agttlemeat 
— a.  In  General.    Subject  to  the  qualifications  and 


Conn. — Bishop's  Fund  v.  New  Ha- 
Ten  £:agle  Bank,  7  Conn.  478:  United 
8oc  V.  New  Haven  Eagle  Bank,  7 
Conn.  466. 

Del. — U.  S.  Fire  Ap[>aratus  C5o.  v. 
Baker  Mach.  Co..  10  Del.  Ch.  421,  »6 
A  2»4. 

Fla. — ^Hammond  v.  A.  Vetsburg 
Co..  58  Fla.  369,  48  S  419. 

ni. — ^Eldwards  v.  Schllllnger,  245 
III.  261,  91  NB  1048,  137  AmSR  308, 
33  LRANS  896;  Richelieu  Hotel  Co. 
T.  International  Military  Encamp- 
ment Co.,  140  111.  248,  29  KE  1044,  33 
AmSR  234;  Ryder  v.  Alton,  etc.,  R. 
Co.,  13  III.  516;  Klein  v.  Altoii,  etc., 
R.  Co.,  13  111.  514;  Ii«man  v.  Teter, 
16»  IIL  A.  508. 

Ind. — Cravens  v.  XJagle  Cotton 
Hills  Co.,  120  Ind.  6,  21  NB  981,  18 
AmSR  298:  Johnson  v.  Wabash,  etc., 
Plank-Road  Co.,  16  Ind.  389;  Jones  v. 
Milton,  etc.,  Turnp.  Co.,  7  Ind.  647. 

Ky. — CbicaEO,  Bldg.,  etc.,  Co.  v.  Pe- 
terson, 133  Ky.  596,  118  SW  384; 
Twin  Creek,  etc,  Turnp.  Road  Co.  v. 
Lancaster,  79  Ky.  662. 

Md. — Busey  V.  Hooper,   36  Md.  15, 

6  AmR  350;  Hughes  v.  Washington 
county  Antletam  Mfg.  Co.,  84  Md. 
316. 

Mass. — ^Athol  Music  Hall  Co.  v. 
Carey,  116  Mass.  471;  Bryant  v. 
Goodrow,  6  Pick.  228. 

Ho. — Ollesheimer  v.  Thompson 
Hfr  Co..  44  Mo.  A.  172;  Haskell  v. 
Sells,  14  Mo.  A.  91;  Chouteau  v.  Dean, 

7  Mo.  A.  210. 

Mont — Cotter  v.  Butte,  etc.,  Smelt- 
ing Co.,  31  Mont.  129,  77  P  609. 

N.  J. — ^Bordentown.  etc.,  Turnp.  CO. 
T.  Imlay,  4  N.  J.  Ir.  327. 

N.  Y. — ^L,ake  Ontario,  etc.,  R.  Co.  v. 
Mason,  16  N.  T.  461;  Hutchlns  v. 
Smith,  46  Barb.  2S5;  Burt  y.  Farrar, 
24  Barb.  518-  Hamilton,  etc..  Plank 
Road  Co.  V.  Rice,  7  Barb.  167;  Stan- 
ton T.  Wilson,  2  Hill  153;  Lohman  v. 
New  York,  etc,  R.  Co.,  4  N.  T.  Super. 
39. 

N.  C. — Wilmington,  etc.,  R.  Co.  v. 
Robeson.  27  N.  C.  891. 

Oh. — Armstrong  v.  Karshner,  47 
Oh.  St.  276,  24  NE  897;  Jewett  v. 
Valley  R.  Co.,  84  Oh.  St.  601;  Gait  v. 
Fleaher,  S3  Oh.  St.  107;  Muskingum 
valley  Turnp.  Co.  v.  Ward,  18  Oh. 
120,  42  AmD  191. 

Okl.— King  V.  Howeth,  42  Okl.  178, 
140  P  1182;  Chicago  Bldg.,  etc.,  Co. 
▼.  Lyon,  10  Okl.  704,  64  P  6. 

Or. — Balfour  v.  Baker  City  Gas  Co., 
27  Or.  300,   41  P  164. 

Pa. — Oreer  v.  Chartlers  R.  Co.,  96 


Pa.  391,  42  AmR  548;  Shober  v.  Lan- 
caster County  Park  Assoc,  68  Pa. 
429;  Edinboro  Academy  v.  Robinson, 
37  Pa.  210,  78  AmD  421;  Graff  v. 
Pittsburgh,  etc,  R.  Co.,  8i  Pa.  489; 
Donaldson  v.  Rabenhold,  28  Pa.  Dist 
795;  Modern  t>.  Ins.,  etc,  Co.  v.  Kel- 
ler, 8  Pa.  Co.  118. 

S.  C. — Cheraw,  etc.,  R.  Co.  v.  White, 
10  S.  C.  155;  Greenville,  etc.,  R.  Co. 
V.  Coleman,  39  S.  C.  L.  118. 

Tenn. — Lowe  v.  Edgefield,  etc.,  R. 
Co.,  1  Head  669;  Gleaves  v.  Brick 
Church  Turnp.  Co.,   1  Sneed  491.  , 

Tex. — Gulf,  etc,  R.  Co.  -v.  Neely, 
64  Tex.  844;  Bohn  v.  Burton-Lingo 
Co.,  (Civ.  A.)  175  SW  173;  Steely  v. 
Texas  Impr.  Co.,  65  Tex.  Civ.  A.  463, 
119  SW  319,  324  Celt  Cyc];  Patty  v. 
Hillsboro  Roller  Mill  Co.,  4  Tex.  Civ. 
A.  224,  23  SW  336. 

Wis. — ^Milwaukee  Smelting,  etc 
Co.  v.  Ltndenberger,  142  Wis.  273,  124 
NW  272;  South  Milwaukee  Co.  v. 
Murphy.  112  Wis.  614,  88  NW  683,  58 
LRA  82:  Rehbeln  v.  Rahr,  109  Wis. 
186,  85  NW  315;  Jenkins  v.  Bradley, 
104  Wis.   640,   80   NW   1026. 

Eng. — In  re  Imperial  Land  Co.,  L. 
R.  7  Ch.  687;  In  re  Robinson,  etc. 
Brewery  Co.,  L.  R.  13  Eq.  228;  Ste- 
venson V.  McLean,  6  Q.  B.  D.  346,  6 
ERC  82;  Bryne  v.  Van  Tienhoven,  6 
C.  P.  D.  344;  Kidweiby  Canal  Co.  v. 
Raby,  2  Price  93,  146  Reprint  32. 

Can. — Smith  v.  Gowganda  Mines, 
44  can.  8.  C.  621  trev  18  OntWR  663, 
2  OntWN  731];  Common  v.  MoAr- 
thur,  29  Can.  S.  C.  239. 

Man. — North  West  BatterVjLtd.  v. 
Hargrove,  15  DomLR  193,  26  WestLR 
331. 

Ont. — ^In  re  Haggert  Bros.  Mfg.  Co., 
19  Ont.  A.  682;  McDowell  v.  Mack- 
lem,   4   OntWR  482. 

[a]  Hm*  m  stocldiAiaer  la  »  «o. 
opwatlve  ttMUOoUMoa.  ozgrnalied  for 
Ideal  jmzpoMS  may  sot  xattra  and  re- 
ceive pay  for  his  shares,  although 
the  association  has  granted  this 
right  to  other  members,  as  a  matter 
of  arrangement  in  eaVh  Individual 
case  see  Herring  v.  Ruskin  Co-Op. 
Assoc,    (Tenn.  Ch.  A.)   52  SW  327. 

Oondltioaal  •ntaoviptloms  so  asoap- 
tloa  to  ml*  see  supra  {  839. 

94.  Ryder  v.  Alton,  etc,  R.  Co^  13 
111.  516;  and  other  cases  In  preceding 
note. 

95.  Klein  v.  Alton,  etc.,  R.  Co.,  13 
111,  614;  Gaff  v.  Flesher,  33  Oh.  St. 
107;  Kidwelly  Canal  Cto.  v.  Raby,  2 
Price  93,  146  Reprint  88. 


99.  Jenkins  v.  Bradley,  104  Wis. 
640,   80  NW  1025. 

97.  Great  Western  Tel.  Co.  v. 
Haight.  49  111.  A.  833. 

98.  •  111. — ^Winston  v.  Dorsett  Pll)«, 
etc,  Co.,  129  111.  64,  21  NE  514,  4 
LRA  507. 

Kan. — HInton  v.  Morris  County  Co- 
Op.  Soc,  21  Kan.  663. 

Ky. — Jones  v.  Johnson,  86  Ky.  680. 
6  SW  582,  9  KyL  789. 

Minn. — ^Vent  v.  Duluth  Cottee,  etc, 
Co.,  64  Minn.  807,  87  NW  70;  Browne 
V.  Sf.  Paiil  Plow  Works,  62  Minn.  90. 
64   NW    66. 

N.  J.— Rldgefleld  Park  R.  <3o.  v. 
Ruckman,  88  N.  J.  L.  98. 

N.  Y. — McComb  v.  Barcelona 
Apartment  ./\ssoc.,  184  N.  Y.  598,  31 
NE  613;  Proskey  v.  Manning.  110 
NY8  221. 

Oh. — Railway  Co.  v.  Fisher,  89  Oh. 
St  330. 

S.  C. — Greenville,  etc.,  R.  Co.  v. 
Coleman,    39   S.   C.   L.   118. 

[a1  OoSperatlv*  aaaodatioa^— A 
purchase  of  shares  in  a  cooperative 
association.  Incorporated  under  Pub. 
St.  c  106,  Is  In  effect  a  loan  upon  in- 
terest. A  shareholder  may  withdraw 
his  money  under  the  terms  of  a  by- 
law of  the  corporation  giving  him  the 
right  of  withdrawal  on  notice,  and. 
if  the  corporation  refuses  to  return 
the  money,  he  can  malntalfi  an  ac- 
tion for  U.  Lindsay  v.  Arlington  Co- 
op. Assoc,  18C  Mass.  371,  71  NE  797, 

[b]  Oonstmctlon  of  agTeainant  as 
to  amount  of  payments  to  be  re- 
turned on  withdrawal  see  Proskey  v. 
Manning.  110  NYS  221. 

99.  Built  to  raadnd  for  ftand  see 
supra  {  865  et  seq. 

1.    See  Infra  i  901  et  seq. 

5.  See  infra  {  900  et  seq. 

8,  Hill  V.  Atoka  Coal,  etc.,  Co., 
124  Ho.  153,  25  SW  926,  82  SW  111. 

*,  Hill  V.  Atoka  Coal,  etc.,  Co.,  124 
Mo.   163,   26  SW  926,  32   SW  111. 

6.  McDonald  v.  Markesan  C^anning 
Co.,  142  Wis.  261,  125  NW  444. 

6.  Electric  Welding  Co.  v.  Prince. 
195  Mass.  242.  81  NE  306. 

ta]  iCere  refusal  to  pay  eaUs  on 
the  subscription  is  not  a  repudiation. 
Electric  Welding  Co.  v.  Prince,  196 
Mass.  242,  81  NE  306. 

BeaalaMion  for  fkanA  see  supra  } 
867. 

7.  Cotter  v.  Butte,  etc.,  Smelting 
Co.,  31  Mont.  129,  77  P  609.  See  gen- 
erally Contracts  J   670  et  seq. 

8.  Blectrio  Welding  Co.  v.  Prince, 
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exceptions  herein'after  stated,  a  contract  of  sub- 
scription for  or  sale  of  stock  is,  like  any  other  con- 
tract, subject  to  waiver,  cancellation,  or  dissolu- 
tion by  mutual  consent  of  the  parties,"  and  there- 
fore a  corporation  may  by  proper  authority  release 
a  subscriber  or  purchaser  from  his  contract  so  as  to 
estop  the  corporation  ^itself,  its  assignee,  or  any 
one  standing  in  its  shoes,  from  afterward  enforcing 
such  contract,^"  unless  the  transaction  is  in  viola- 

196  Mass.  242,  81  NB  308;  In  re 
Madrid  Bank,  L.  R.  2  Ch.  636;  In  re 
Cachar  Co.,  L.  R.  2  Ch.  412;  In  re 
United  Porte  Ins.  Co.,  L.  R.  IB  E<j. 
260.  See  generally  Contracts  t  670 
et  seq. 

X«atea  In  resflnfllny  for  fMaA  see 
Bupra  i  S68. 

8.  Southern  Hotel  Co.  v.  Newman, 
30  Mo.  118;  Harvey  v.  Weltzenkorn, 
232  Pa.  447,  81  A  447;  and  other 
cases  In  the  following  note. 

10.  V.  S. — Great  Western  Tel.  Co. 
V.  Purdy,  182  U.  S.  329,  16  SCt  810, 
40  L.  ed.  986;  Potts  v.  Wallace,  146 
U.  S.  889,  13  SCt  196,  36  L.  ed.  1135; 
Cook  V.  Chittenden,  25  Fed.  644; 
Steaey  v.  Little  Rock,  etc.,  R.  Co., 
22  F.  Cas.  No.  13,329,  6  DIU.  348. 

Ala. — Glenn  v.  Hatchett.  91  Ala. 
316,  8  S  656;  Cooper  T.  Frederick,  9 
Ala    738 

C'al. — ^Tulare  Sav.  Bank  v.  Ttalbot, 
131  Cal.  45,  6^  P  172;  Pasadena  Rapid 
Transit  Co.  v.  Munson,  (A.)  174  P 
109;  Thomas  v.  Wentworth  Hotel 
Co.,  16  Cal.  A.  403,  117  P  1041,  1046. 
r  Ga. — Chicago  Bldg.,  etc.,  Co.  v. 
Summerour,  101  Qa.  820,  29  SB  291; 
Hill  V.  Sllvey,  81  Qa.  600,  8  SB  808, 
3  LRA  150;  Memphis  Branch  R.  Co. 
V.  Sullivan,  57  Ga.  240. 

111. — Republic  L.  Ins.  Co.  v.  Swl- 
gert,  135  111.  150,  25  NB  680,  12  LRA 
328;  Ailing  v.  Wenxel,  133  111.  264,  24 
NE  551;  Winston  v.  Dorsett  Pipe, 
etc.,  Co.,  129  111.  64,  21  NE  614,  4 
LRA  607;  Bouton  v.  Dement,  123  111. 
142,  14  NE  62;  Garrigue  v.  Amott,  80 
111.  A.  24. 

Iowa. — Qelpcke  v.  Blake,  19  Iowa 
263. 


tion  of  the  charter  or  a  general  statute**  or  in 
fraud  of  creditors  ^'  or  of  the  ri^ts  of  other  sub- 
scribers or  stockholders.^'  But  of  course  in  order 
that  there  may  be  a  valid  cancellation  or  release 
there  must  be  a  binding  agreement  to  such  effect 
on  the  part  of  the  corporation,  and  this-  mtiBt  be 
proved  by  either  direct  or  circumstantial  evidence, 
either  being  sufficient,'*  and  there  must,  as  in  other 


Ky.  —  Scottish  Security  Co.  v. 
Starks,  117  Ky.  809,  78  8W  465,  26  Ky 
L  1722;  Jones  v.  Johnson,  88  Ky.  530, 
6  SW  682,  9  KyL  789. 

La. — Commercial  Germania  Trust, 
etc..  Bank  v.  Jurgens,  134  La.  755,  64 
S  703;  Palfrey  v.  Pauling,  7  La.  Ann. 
363. 

Me. — Cuslck  V.  BarUett,  91  Me.  163, 
39  A  497. 

Md. — Gaehlo's  Piano  Mfg.  Co.  v. 
Berg,   46  Md.   113. 

Mich. — Campbell  ▼.  Raven,  176 
Mich.  208,  142  NW  355. 

Miss. — Payne  v.  Bullard,  23  Miss. 
88,    55    AmD  74. 

Mo. — Palais  du  Costume  Co.  v. 
Beach,  144  Mo.  A.  466,  129  SW  270: 
Johnson  v.  Lullman,  15  Mo.  A.  55 
[aft  88  Mo.  567];  Erskine  v.  Peck,  13 
Mo.  A.  280   [aff  83  Mo.  4851.. 

N.  Y.— Non-Electric  Fibre  Mfg.  Co. 
V.  Peabody,  21  App.  Div.  247,  47  NTS 
677;  Holllngahead  v.  Woodward,  35 
Hun  410  [rev  on  other  grounds  107 
N.   T.  98,  13  NE  621]. 

N.  C— Boushall  v.  Myatt,  167 
N.  C  328,  S3  SE  362  (and  before 
complete  organization  under  Revlsal 
[1906]  {  1141);  Mesenheimer  v.  Alex- 
ander, 162  N.  C.  226,  78  SE  161. 

Oh. — ^Wagnerlen  v.  Aspell,  47  Oh. 
St.  250,  24  NE  405:  Morgan  v.  Lewis, 
46  Oh.  St.  1,  17  NE  668;  Sanderson  v. 
.«!tna  Iron,  etc.,  Co.,  34  Oh.  St.  442; 
Zerkle  v.  Price,  7  OhS&CP  485,  6 
OhNP  480. 

Or. — ^Lee  v.  Imbrle,  13  Or.  610,  11 
P  270. 

Pa. — ^Harvey  v.  Wletienkorn,  232 
Pa.  447,  453,  81  A  447  [quot  Cyc]; 
Vrooman  v.  R.  P.  Vansant  Lumber 
Co.,  215  Pa.  75,  64  A  394;  Weinman  v. 
WUklnsburg,  etc.,  R.  Co.,  118  Pa.  192, 
12  A  288. 

S.  C. — Nettles  V.  Marco,  83  S.  C.  47, 


11  SE  595. 

Tex. — ^Howe  Grain,  etc.,  Co.  v. 
Jones,  21  Tex.  Civ.  A.  198,  61  SW 
24. 

Va. — Stuart  v.  Valley  R.  Co.,  32 
Gratt.   (73  Va.)  146. 

Wash. — National  Realty  Co.  ▼. 
Nellson,  73  Wash.  89,  131  P  448. 

Wis. — Shoemaker  v.  Washburn 
Lumber  Co.,  97  Wis.  586,  73  NW  833: 
Level  Land  Co.  No.  3  v.  Hayward,  95 
Wis.   109,    69   NW   667. 

Wyo. — Natwick  v.  Terwllllger,  24 
Wyo.  253,  157  P  698,  180  P  338  (con- 
ditional contract). 

Eng.— Kipling  v.  Todd,  8  C  P.  D. 
350;  Barry  v.  Navan,  eta,  R.  Co.,  L. 
R.  4  Ir.  88. 

See  also  supra  f  722. 

[a]  What  tow  govaziM, — Th«  va- 
lidity of  the  cancellation  of  a  (Sub- 
scription to  the  stock  of  a  corpora- 
tion, chief  office  of  which  is  in  the 
state  is  governed  by  the  law  of  the 
state,  although  the  incorporation  was 
under  the  laws  of  another  state. 
Scottish  Security  Co.  v.  Starks,  117 
Ky.  609,  78  SW  465,  25  KyL  1722. 

[b]  Belease  of  all  aix«ot«»s  aaA 
atockholden^— If  a  corporation  is  not 
a  going  concern,  and  has  no  creditors, 
no  business,  and  no  contract  obliga- 
tions. It  is  competent  for  its  direct- 
tors,  where  they  are  also  its  only 
stockholders,  and  the  only  persons 
having  any  interest  in  its  atCairs,  to 
make  an  agreement  releasing  them- 
selves, as  stockholders  or  subscrib- 
ers .for  stock,  from  liability  to  the 
corporation  or  to  each  other.  Non- 
Electrlo  Fibre  Mfg.^  Co.  v.  Peabody, 
21  App.  Dlv.  247,  47  NTS  677. 

[cj  •abstttttttoii  of  aootlier  peiv 
aoa  in  the  place  of  a  subscriber  with 
the  consent  of  the  corporation  will 
ordinarily  release  the  original  sub- 
scriber. Weinman  v.  Wflklnsburg, 
etc.,  R.  Co.,  118  Pa.  192,  12  A  288. 

[d1  Sal*  of  rairaaAereA  rtooK 
(1)  If  surrendered  stock  is  sold  by 
the  corporation  and  paid  for  in  full 
by  the  purchaser,  the  original  sub- 
scriber is  under  no  further  liability 
on  his  subscriptlotu  Peoria  First 
Nat.  Bank  v.  Peoria  Watch  Co.,  191 
111.  128,  60  NE  859.  (2)  A  corpora- 
tion, creditors  not  being  interested, 
cannot  recover  on  a  subscription  for 
stock,  where,  after  it  was  made,  the 
corporation,  with  the  consent  of  the 
subscriber,  sold  out  its  entire  au- 
thorized stock,  including  that  sub- 
scribed for  by  him,  and  received  full 
pay  therefor.  Level  Land  Co.  No.  3 
v.  Hayward,  95  Wis.  109,  69  NW  667. 

[e]  B^or*  oomplete  organtetlon. 
—In  North  Carolina  both  under  Re- 
vlsal (1905)  t  1141,  placing  the  man- 
agement of  attairs  of  a  corporation 
in  the  subscribers  until  directors  are 
elected,  and  by  the  general  law,  the 
subscribers  to  the  stock  of  a  corpo- 
ration In  process  of  organisation  be- 
fore rights  of  creditors  have  arisen 
may,  by  the  consent  of  each  and  all 
of  them  and  within  the  limits  of  the 
charter,  release  one  of  the  subscrib- 
ers from  his  subscription,  the  con- 
tract of  the  subscriber  to  such  ar- 
rangement being  regarded  as  a  sufll- 
cient  consideration  for  the  consent 
of  all.  Boushall  v.  Myatt,  167  N.  C. 
328,   83  SE   362. 

[f]  Oaaoella.tlon  imdMr  oiiglaal 
•freemMitd — ^When  a  person  makes  a 
money  subscription  to  a  corporation 
to  be  expended  in  the  development  of 
its  property  In  certain  named  ways. 


and  by  contract  is  to  receive  therefor 
"stock,  bonds  or  other  security."  as 
may  be  determined  oy  the  board  of 
directors,  and  the  board  subsequently 
declares  that  the  subscriber,  by  vir- 
tue of  scrip  issued  to  him  on  the  pay- 
ment of  such  subscription,  is  enti- 
tled to  the  bonds  of  the  company  to 
the  extent  of  the  sum  paid  In,  and 
that  such  development  fund  paid  in 
"Is  hereby  recognised  as  an  indebted- 
ness for  which  the  holder  is  entitled 
at  once  'to  principal  and  interest  in 
money,  except  where  he  takes 
[bonds]  in  lieu  of  money,"  such  sub- 
scriber, to  the  extent  of  the  money 
paid  in,  is  a  creditor' of  the  company, 
and  the  legal  effect  of  the  contract 
under  this  action  of  the  board  of  di- 
rectors is  that  the  unpaid  portion  of 
the  subscription  so  made  Is  canceled, 
provided  the  subscriber  does  not  elect 
to  take  therefor  the  bonds  of  the 
company.  Barrow  v.  Smith,  109  Oa. 
767,   35  SE  108. 

[g]  A.  snbmafaitloa.  ooatraot  for 
the  total  stock  of  a  oorporatloB  may 
be  canceled  by  unanimous  consent  of 
the  subscribers,  provided  rights  of 
creditors  are  not  involved.  National 
Realty  Co.  v.  Nellson,  73  Wash.  89, 
131  P  446. 

11.  Vercoutere  v.  Golden  State 
Land  Co.,  116  Cal.  410,  48  P  S75;  An- 
glo-American Land  Mortg.,  etc.,  (>>. 
V.  Dyer,  181  Mass.  593,  64  NE  416, 
92  AmSR  437:  Chirrier  v.  Lebanon 
Slate  Co.,  56  N.  H.  262;  Matter  of 
Vale  of  Neath,  etc..  Brewery  Joint- 
Stock  Co.,  1  De  G.  M.  &  G.  421,  50 
EngCh  322,  42  Reprint  614. 

[a]  ;  A.  by-law  of  a  corporation 
permitting  stockholders  to  surrender 
their  stock  and  withdraw  by  giving 
notice,  and  providing  for  payment  of 
surrender .  value  is  illegal  under  a 
statute  forbidding  withdrawal  by 
stockholders  of  any  part  of  the  cap- 
ital stock  except  on  dissolution.  Ver- 
coutere V.  Golden  State  Land  Co.,  US 
C:al.  410,  48  P  376. 

la.     See  infra  I  896. 

13.     See  Infra  i  897. 

».  Cai.^ — PaclBc  Fruit  Co.  v.  Coon, 
107  Cal.  447,  40  P  642. 

Ga. — Chicago  Bldg.,  etc.,  Co.  v. 
Summerour,  101  Qa.  820,  29  SE  291. 

Kan. — Topeka  Mfg.  Co.  v.  Hale,  J» 
Kan.   28,   17   P  601. 

Ky.  —  Scottish  Security  Co.  v. 
Starks,  117  Ky.  609,  78  SW  455,  2» 
KyL  1722. 

Mass. — Bridgeport  Windsor  Hard- 
ware Co.  V.  Osborne,  222  Mass.  517, 
111   NE  364. 

Pa. — ^Thompson  v.  Schoch,  254  Pa. 
586,  99  A  72. 

Va. — Stuart  v.  Valley  R.  Cto.,  32 
Gtoatt.   (73  Va.)  148. 

Wis.  —  Milwaukee  Smelting,  etc., 
Co.  V.  Llndenberger,  142  Wis.  273,  124 
NW  272. 

[a]  ronaal  agTaenuBt  a«t  iisfl*s 
MUT. — ^A  cancellation  or  abandon- 
ment of  a  subscription  oontraet  for 
the  total  stock  of  a  corporation  may 
be  efTectual  without  an  express  or 
formal  agreement  to  that  eflect.  Na- 
tional Realty  Co.  v.  Nellson,  73  Wash. 
89,  181  P  446. 

[  01  Baleose  provahle  by  pand.  nr 
■oqiuasoMU)*  a&d  by  aots  In  palt<— 
The  release  by  a  corporation  of  » 
subscription  for-  shares  may  be  oy 
parol  and  may  be  proved  as  well  W 
the  acquiescence  of  the  stockholders, 
and  by  the  fact  that  the  corporation 
did  not  regard  it  as  binding,  as  W 
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eases,  be  a  snffloient  consideration  for  the  release.^" 
Acomcd  and  satisfaction.  An  accord  and  satis- 
faction is  a  good  defense  to  an  action  on  a  sub-' 
seription  to  stock; "  but  to  sustain  such  defense 
it  is  necessary,  as  in  other  oases,  to  show  a  satis- 
faction as  -well  as  an  accord,^^  and  there  must.be 
a  sufficient  consideration.^*  If  a  subscriber  to  stock 
is  insolvent,  the  corporation  may  comprouiise  its 
claims  for  a  valuable  consideration." 

H  895]  b.  Authority  to  Release.  The  stock- 
holders or  other  subscribers  acting  individually, 
even  though  all  may  agree,  not  being  the  agents  of 
the  corporation,  cannot  release  a  sabscriber."*    Nor 


can  a  subscriber  be  released  by  the  directors  with- 
out full  payment  in  the  absence  of  express  author- 
ity from,  or  ratification  by,  the  stockholde]^,**  un- 
less the  release  is  in  pursuance  of  a  bona  fide  and 
valid  compromise  or  accord  and  satisfaction,'^  or 
unless  the  subscription  or  sale  and  issue  of  the 
stock  was  illegal  or  unauthorized,  so  that  it  is  prop- 
er to  cancel  such  subscription  or  sale  and  issue,^* 
and  in  other  exceptional  cases.'*  A  fortiori  the  re- 
lease of  a  subscriber  is  not  within  the  implied  au- 
thority of  the  president,  manager,  or  any  other  of- 
ficer of  the  corporation.'^  Even  where  the  direc- 
tors have  express  power  to  accept  a  surrender  from 


the  records.  Tulare  Sav.  Bank  T. 
Talbot.  131  Cal.  46,  63  P  172:  Pacific 
Fruit  Co.  V.  Coon,  107  Cal.  447,  40  P 
542;  Scottish  Seourlty  Co.  v.  Starlcs, 
117  Ky.  609,  78  SW  455,  25  KyL. 
1722;  Palais  Du  Costume  Co.  .v. 
Beach,  144  Mo.  A.  456,  129  SW  270; 
Stuart  V.  Valley  R.  Co.,  32  Gratt.  (73 
Va.)   146. 

[c]  SabaciltMr  aot  Mtoaaetf^— 
Wliere  a  stock  subscriber,  in  tender- 
ing his  resignation  as  an  officer,  stat- 
ed that  he  had  decided  not  to  take 
any  more  stock  than  he  had  paid  In, 
and  thc^directors  voted  to  accept  the 
resisnatlon,  and  to  send  him  formal 
agreements  for  the  transfer  of  his 
stock,  and  the  notice  of  this  action 
stated  that  his  resignation  did  not. 
release  him  from  liability  on  his  sub- 
scription, that  others  would  buy  his 
unpaid  stock,  and  that  if  he  would 
execute  the  agreements,  he  would  be 
released,  but  he  failed  to  do  so,  his 
liability  as  a  subscriber  was  not  re- 
leased. Milwaukee  Smelting,  etc., 
Co.  V.  Llndenberger,  142  Wis.  273,  124 
HW  272. 

15.  Conn. — ^Northrop  v.  Bushnell, 
3S    Conn.  498. 

111. — World's  Fair  Excursion,  etc., 
Boat  Co.  V.  Oasch,  162  111.  402,  44  NB 
724;  Zlrkel  T.  Jollet  Opera  House  Co.. 
79    111.   334. 

led. — Carnahan  v.  Campbell,  59  NB 
1054. 

N.  T. — ^TTnlted  Growers  Co.  v.  Eis- 
ner,   22   App.   Dlv.   1,   47   NTS   906. 

N.  C. — Warren  County  Co-op. 
Assoc.  V.  Boyd,  171  N.  C.  184,  88  SB 
153. 

Pa. — Braddock  Blectrlc  R.  Co.  v. 
Bily,  11  Pa.  Super.  144. 

16.  Eichelbe#ger  v.  Mann,  116  Va. 
774,  80  SB  695.  See  generally  Accord 
and  Satisfaction,  1  C.  J.  p  620. 

17.  Howard  v.  Glenn,  86  Ga.  238, 
261.  11  SB  610,  21  AmSR  156;  Bichel- 
berger  v.  Mann,  115  Va.  774,  80  SB 
595  (holding  that  in  an  action'  on  a 
sub^scrlption  to  stock  proof  of  an 
agreement  that  the  subscriber  should 
be  excused  if  he  purchased  a  lot  from 
the  corporation  was  no  defense, 
where  it  did  not  appear  that  any 
such  lot  was  purchased).  See  gener- 
ally Accord  and  Satisfaction  {  17  et 
seq. 

18.  Northrop  v.  Bushnell,  38 
Conn.  498;  World's  Fair  Excursion, 
etc.  Boat  Co.  v.  Gasch,  162  III.  402, 
44  NE  724  (holding  that  a  stockhold- 
er who,  in  garnishment,  answered 
that  tie  was  an  original  subscriber 
for  five  shares,  of  the  par  value  of 
one  hundred  dollars  eacn,  could  not 
show  a  legal  payment  by  alleging 
that,  at  the  time  of  the  service  of 
tbe  process,  he  had,  by  agreement  en- 
tered into  with  the  corporation,  paid 
to  It,  in  full  payment  and  satisfac- 
tion for  each  and  all  of  the  Ave 
shares,  two  hundred  and  fifty  dollars, 
without  alleging  a  new  consideration 
for  the  agreement).  See  .generally 
Accord  and  Satisfaction  99  14,  16,  40 
et  seq. 

[a]  Oouddsratloa  •■  aralnpt  snto- 
tcaeOuT  rsleasad.  —  Where  plaintiff 
had  received  thirty-three  shares  of 
stock  for  a  valuable  option  turned 
over  by  him,  and  for  services  to  be 
rendered,  and  others  had  subscribed 
for  stock  on  condition  that  It  might 


be  paid  for  in  services,  a. resolution, 
passed  at  a  meeting  at  which  plain- 
tiff was  present  without  protest,  re- 
leasing subscribers  from  liability  ex- 
cept as  t<^  stock  paid  for  In  cash, 
and  requiring  plaintiff  to  surrender 
the  thirty-thiee  shares  and  receive 
the  shares  for  which  he  had '  paid 
cash,  was  supported  by  the  consent 
of  the  other  stockholders,  by  the  sur- 
render of  the  claim  for  plaintiff's 
services,  and  by  relief  from  his  con- 
tingent liability  to  creditors.  Melsen- 
helmer  v.  Alexander,  162  N.  C.  226,  78 
SE  161. 

19.  Murphy  v.  Fanton,  96  Wash. 
637,   165   P  1074. 

20.  Bridgeport  Windsor  Hardware 
Co.  V.  Osborne,  222  Mass.  617,  111 
NE^  364  (holding  that  an  agreement 
of  all  the  other  subsoribers  is  not 
binding  on  the  corporation). 

91.  u.  S. — ^Putnam  v.  New  Albany, 
etc,  R.  Co.,  16  Wall.  890,  21  I>.  ed. 
361. 

Cal. — Silica  Brick  Co.  v.  Wlnsor, 
171  C&I.  18,  151  P  426;  Tulare  Sav. 
Bank  v.  Talbot,  131  Cal.  45,  63  P 
172;  Thomas  v.  W'entworth  Hotel  Co., 
16  Cal.  A.   403,   117  F  1041,   104$. 

111. — Stone  V.  Vandalla  Coal,  etc., 
Co.,   59  111.  A.  636. 

Ky.— Gathright  v.  Oil  CUty  Land, 
etc.,  Co.,  56  SW  163,  21  KyL  1667. 

Md. — ^Hughes  V.  Antletam  Mfg.  Co., 
34  Md.  316. 
:  Mass. — Hastings  Lumber  C!o.  v.  Ed- 
wards,  188  Mass.  687,  75  JTB  67. 

Mo. — Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286;  Walton  v.  Hake,  9  Mo.  A. 
696. 

Or.— Wills  V.  Nehalem  Coal  Co.,  62 
Or.  70,  96  P  628.   , 

Pa. — Bedford  R.  C«>.  V.  Bowser,  48 
Pa.  29. 

Tenn. — Cartwrlght  v.  Dickinson,  88 
Tenn.  476,  12  SW  1030,  17  AmSR  910. 

7  LRA   706. 

Eng. — Trevor  v.  Whltworth,  12 
App.  C;as.  409;  In  re  United  Service 
Co.,  L.-R.  6  (Jh.  707;  In  re  Agricultur- 
ists' Cattle  Ins.  Co.,  L.  R.  1  Ch.  611; 
In  re  Agriculturist  Cattle  Ins.  Co., 
1  Ch.  161;  Houldsworth  v.  Evans, 
L.  R.  3  H.  L.  263;  Evans  v.  Small- 
combe,  L.  R.  3  H.  L.  249;  In  re  Es- 
parto Tra-ling  Co..  12  Ch.  D.  191;  In 
re  London,  etc..  Cons.  Coal  Co.,  6 
<3h.  D.  626;  In  re  United  Ports  Co., 
L.  R.  13  Eq.  474;  Phosphate  of  Lime 
Co.  V.  Green,  L.  R.  7  C.  P.  43;  Hodg- 
klnson  v.  National  Live-Stock  Ins. 
Co.,  26  Beav.  473,  63  Rei)rint  981  [aff 
4  De  O.  &  J.  422,  61  EngCh  332,  4S 
Reprint  163];  Munt's  Case,  22  Beav. 
66,  62  Reprint  1028;  Danlell's  Case, 
22  Beav.  43,  62  Reprint  1023  [aff  1 
De  G.  &  J.  372,  68  EngCh  372,  44  Re- 
print 767];  Harris  v.  North  Devon  R. 
Co.,  20  Beav.  384,  52  Reprint  661; 
Burt  V.  British  Nation  L.  Assur. 
Assoc,  4  De  G.  &  J.  158,  61  EngCh 
126,  46  Jleprint  62;  Matter  of  St 
Marylebone  Jolnf  Stock  Banking  Co., 

8  De  Q.  M.  &  G.  607,  67  EngCh  470, 
44  Reprint  524;  Matter  of  Royal 
Bank,  4  De  O.  &  Sm.  177,  64  Reprint 
787;  Matter  of  St.  Marylebone 
Joint-stock  Banking  Co.,  3  De  O.  & 
Sm.  198,  64  Reprint  443;  Re  Water- 
loo L.,  etc.,  Ins.*  Co.,  10  Jur.  N.  S. 
632;  Flayfalr  v.  Birmingham,  etc.. 
Junction  R.  C!o.,  •  L.  J.  Ch.  263  [dist 


In  re  Natal  Inv.  Co.,  Ij.  R.  6  Ch.  22], 

Can. — Common  v  McArthur,  29 
Can.  S.  C.  239. 

Ont. — Fuches  v.  Hamilton  Tribune 
Printing,  etc.,  Co..  10  Ont.  497. 

See  also  infra  9  897. 

[a]  Breadi  of  tniat.  —  Moreover, 
if  the  directors  of  the'  company,  not 
having  express  authority  so  to  do, 
use  funds  of  the  company  in  buying 
in  the  shares  of  Its  members,  they 
commit  a  breach  of  trust  and  will  be 
compelled  to  make  good  to  the  com- 
pany the  funds  so  expended.  Evans 
V.  Coventry,  8  De  G.  M.  &  O.  835,  67 
EngCh  646,   44   Reprint  612. . 

fb]  Th»  stookhqfd.ez*  may  xtMtj 
of  course  a  release  by  the  directors 
which  they  could  have  authorized. 
Glenn  v.  Hatchett,  91  Ala,  316,  8  S 
656;  Cooper  v.  Frederick,  9  Ala.  788; 
Silica  Brick  Co.  v.  Wlnsor,  171  C^al. 
18,  161  P  426;  Tulare  Sav.  Bank  v. 
Talbot,  131  C^i.  46,  63  P  172;  Thomas 
V.  Wentworth  Hotel  Co.,  16  Ciil.  A. 
403,  117  P  1041.  1046;  In  re  Dronfield 
Silkstone  Coal  Co.,  17  Ch.  D.  76. 

[c]  A  by-law  of  a  corporatlo.n 
providing  that  the  directors  shall 
have  general  supervision  and  control 
of  the  business  of  the  corporation 
and  full  power  to  take  all  slich  steps 
as  shall  be  for  its  best  interest,  and 
may  issue  and  dispose  of. such  part 
of  the  treasury  stock  as  they  deem 
for  its  best  Interest,  does  not  em- 
power the  directors,  at  request  of  a 
subscriber  for  stock,  to  convert 
shares  for  which  he  has  subscribed, 
but  which  he  does  not  wish  to  take 
and  pay  for.  Into  such  stock,  and 
thus  relieve  him  from  his  subscrip- 
tion. Hastings  Lumber  Co.  v.  Ed- 
wards, 188  Mass.  687,  76  NE  57. 

aa.  U.  S. — New  Albany  v.  Burke, 
11  Wall.  '96,  20  U  ed.  16S. 

<3al. — Thomas  v.  Wentworth  Hotel 
Co.,  18  Cal.  A.  403,  117  P  1041,  1046. 

Iowa. — Gelpcke  v.  Blake,  19  Iowa 
263   (dictum). 

Ky. — ^Dupoyater  v.  Wyckllfle  First 
Nat.  Bank,  96  SW  83«,  29  KyL  1163. 

Mich. — Whitaker  v.  Grummond.  68 
Mich.  249,  36  NW  62. 

Eng. — Trevor  v.  Whltworth,  12 
App.  c:as.  409;  In  re  London,  etc.. 
Bank,  L.  R.  7  Ch.  66 ;  Dixon  v.  Evans, 
L.  57  6  H.  L.  806. 

Ont. — Livingstone  v.  Temperance 
Ckilonlxation  Soc,  17  Ont.  A.  379. 

Aooord  aaA  satlafaotloii  see  su- 
pra 9  894. 

OomraroiBlae  see  InfraJ  898. 

83.  HoUingshead  v.  Woodward,  36 
Hun  410  [rev  on  other  grounds  107 
N.  T.  96,  13  NE  <21].  See  Infra  i 
898. 

04.  Nettles  V.'  Haroo,  88  8.  C.  47, 
11  SE  e9CL    See  infra  {  898. 

as.  Ga. — Beam  v.  Floyd  County 
Farmer's  Union,  Inc.,  8  Ga.  A,  399,  69 
SE  226. 

111. — Morgan  (bounty  v.  Thomas,  76 
111.  120. 

Minn. — Minnehaha  Driving  Park 
Assoc  V.  Legg,  60  Minn.  333,  62  NW 
898. 

N.  T. — ^United  Growers  Co.  v.  Eis- 
ner, 22  App.  Dlv.  1,  47  NTS  906. 

N.  C.  —  Warren  County  Co-op. 
Assoc.  V.  Boyd,  171  N.  C.  184,  88  SE 
168. 

Tenn. — CJartwright  v.  Dickinson,  J8 
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a  atockholder  of  his  shares,  they  cannot  delegate 
this  power  to  a  manager.** 

[$  896 J  e.  As  against  Oreditois.  A  release  of 
a  subscriber  or  purchaser  which  is  binding  upon 
the  corporation,*^  and  upon  subscribers  and  stock- 
holders who  have  consented  or  acquiesced,'"  is 
equally  effectual  as  against  persons  who  subse- 
quently become  creditors  of  the  corporation,^'  un-  . 
less  because  of  secrecy,  insolvency,  or  other  circum- 
stances it  operates  as  a  fraud  upon  them.'"  It  is 
well  settled,  however,  that,  since  unpaid  subscrip- 
tions to  stock  constitute  a  trust  fund  for  the  bene- 


fit of  creditors  of  the  corporation,  soeh  a  release  is 
wholly  inc^ectual  as  against  ezistiiig  creditors  and 
a  trustee  or  assignee  in  bankruptcy  or  a  receiver 
who  represents  such  creditors  as  well  as  the  cor- 
poration,'^ unless  it  was  made  in  pursuance  of  a 
bona  fide  compromise"  or  under  certain  other  cir- 
cumstances rendering  the  general  rule  inapplica- 
ble ; "  and  it  follows  that  subscribers  cannot  be 
released  provided  their  subscriptions  were  valid, 
after  the  company  has  become  insolvent  so  as  to 
affect  the  rights  of  its  creditors.**  And  where  a 
subscriber  is  sued  by  a  creditor  or  receiver  of  the 


Tenn.  476,  12  SW  1080,  17  AmSR  910, 
7  LRA  706. 

Ont. — Fuches  V.  Hamilton  Tribune 
PrinUng,  etc.,  Co.,  10  Ont.  497. 

as.  In  re  County  Palatine  Loan, 
etc.,  Co.,  L.  R'.  9  Ch.  691. 

97.     See  supra  i  894. 

as.     See  supra  {   618;  Infra  |   897. 

29.  U.  S. — Cook  V.  Chittenden,  25 
Fed.  644;  Steacy  v.  Little  Rock,  etc., 
R.  Co.,  22  F.  Cas.  No.  18,829,  5  Dill. 
348. 

Cat. — ^Pasadena  Rapid  Transit  Co. 
V.  Munson,    (A,)    174  P  109. 

Ga.— Hill  V.  Sllvey,  81  Ga.  BOO,  8 
SB  808,  3  L.RA  IBO  (holding  such  an 
arrangement  valid  as  to  future  cred- 
itors, ex6ept  as  to  the  ditCerence  be- 
tween the  amount  of  paid-up  stock 
so  issued  and  the  minimum  allowed 
by  the  charter  for  the  transaction  of 
business). 

Ill— Ailing  ▼.  Wensel,  138  111.  264, 
24  NB  651. 

La. — Commercial  Germanla  Trust, 
etc..  Bank  v.  Jurgens,  134  La.  766, 
768,  64  A  70S  [olt  Cyc];  Palfrey  v. 
Pauling,  7  La.  Ann.  863. 

Mich.  —  Campbell  v.  Raven,  176 
Mich.   208,  142   NW  356. 

Mo. — Johnson  v.  Lullman,  IB  Mo. 
A.  55  [aff  88  Mo.  6671;  Ersklne  v. 
Feck,  13  tlo.  A.  280  [alt  88  Mo.  466]. 

Pa. — Vrooman  v.  R.  P.  Vansant 
Lumber  Co.,  216  Pa.  75,  64  A  394. 

Wis. — Shoemaker  v.  Washburn 
Lumber  Co.,  97  Wis.  685,  73  NW  333. 

E!ng. — Klpltng  v.  Todd,  3  C.  P.  D. 
250. 

[a]  TaUaff  Aarea  bask  and  rala- 
waSng  themi  A  person  who  surren- 
ders to  the  corporation  shares  of 
stock  which  have  been  Issued  to  him 
as  "full  paid,"  but  for  which  nothing 
in  facttwaa  paid,  which  stock  the  cor- 
poration afterward  reissued,  for 
value,  to  a  solvent  taker.  Is  not  lia- 
ble to  a  person  who  becomes  a  cred-i 
itor  subseouently  to  the  surrender. 
Johnson  v.  Xullman,  16  Mo.  A.  56  [atC 
88  Mo.  667]:  Brsklne  v.  Peck,  13  Mo. 
A.  280  [afC  83  Mo.  466]. 

ao.  Carter  v.  Union  Printing  Co.. 
64  Ark.  676,  16  SW  679;  Osgood  v. 
King,  42  Iowa  478;  Marshall  Fdy.  Co. 
V.  KlUian,  99  N.  CL  601,  6  SE  680,  6 
AmSR  689.     See  also  infra  XII.  D. 

[a]  'BalMM*  by  lasolvwat  corpon^ 
Von.  A'  voluntary  release  of  a  stock 
subscription  by  an  Insolvent  com- 
pany Is  a  fraud  upon  Its  creditors, 
whether  tbelr  claln.s  arose  before  or 
after  the  stock  was  issued.  Carter 
V.  Union  Printing  Co.,  64  Ark.  676,  16 
SW  579. 

31.  U.  S.— Potta  V.  Wallace,  146 
U.  S.  689,  18  set  196,  86  L.  ed.  1136; 
Morgan  v.  Struthers,  131  U.  S.  246, 
9  set  726,  33  L.  ed.  132;  Webster  v. 
Upton,  91  U.  S.  66,  28  L.  ed.  384;  Up- 
ton v.Trtbilcock,  91  U.  S.  46,  23  L.  ed. 
20S;  Sawyer  v.  Hoag,  17  Wall.  610,  21 
L.  ed.  731;  Bnrtght  v.  Heckscher,  240 
Fed.  863,  153  CCA  649;  In  re  Grand 
Rapids  Furniture  Agency,  209  Fed. 
483;  In  re  American  Nat.  Beverage 
Co.,  198  Fed.  77Z:  In  re  Eureka  Fur- 
niture Co.,  170  Fed.  486;  Putnam  v. 
New  Albany,  20  F.  Cas.  No.  11,481,  4 
Hiss.  365  [rev  on  other  grounds  11 
Wall.  96,  20  L.  ed.  166];  Upton  v. 
Hansbrough,  28  F.  Cas.  No.  16,801,  3 
Blss.  417  (futility  of  stamping  the 
word  "unassessable"  upon  share  cer- 


tlflcates). 

Ala. — ^Alabama  Terminal,  etc.,  Co. 
V.  Ball,  152  Ala.  262,  44  S  692;  Ball 
V.  Alabama  Terminal,  etc.,  Co.,  148 
Ala.  464,  89  8  285:  Hall  v.  Henderson. 
126  Ala.  449,  28  S  631,  85  AmSR  68, 
61  LRA  621;  Glenn  v.  HHtchett,  91 
Ala.  316,  8  S  666;  Lehman  v.  Warner, 
61  AU.  455. 

Ark. — Carter  v.  Union  Printing  Co., 
64  Ark.  676,  16  SW  679. 

Cal. — Thomas  v.  Wentworth  Botel 
Co.,  16  Cal.  A.  403,  117  P  1041,  1046. 

Conn. — Northrop  v.  Bushnell,  38 
Conn.  498;  Bishops'  Fund  v.  New  Ha- 
ven Eagle  Bank,  7  Conn.  476;  United 
Soc.  v.  Eagle  Bank,  7  Conn.  466. 

Ga. — Crawford  v.  Roney,  130  Oa. 
516,  61  SB  117;  Walters  v.  Porter,  3 
Ga.  A.  78,  78,  69  SB  452  [cit  (JycT. 

111. — Moore  v.  U.  S.  One  Stave  Bar- 
rel Co.,  238  111.  544,  87  NB  636,  428 
AmSR  163;  Ailing  v.  Wensel,  133  111. 
264,  24  NB  551;  Bouton  v.  Dement, 
123  HI.  142,  14  NE  62;  Melvln  v.  La- 
mar Ins.  Co.,  80  111.  446.  22  AmR  199; 
Ztrkel  V.  JoUet  Opera  House  Co.,  79 
111.  334;  Leman  *.  Teter,  169  111.  A. 
60S;  Moore  v.  U.  S.  One  Stave  Barrel 
Co.,  141  111.  A.  104  [aff  238  111.  544, 
87  NB  636];  Vance,  etc„  Co.  v.  Bent- 
ley,  92  111.  A.  287  [aff  196  111.  236,  63 
NB  684];  Kesner  v.  World's  Fair 
Hippodrome,  etc.,  Co.,  62  111.  A.  89; 
Peterson -V.  Illinoia  Land,  etc.,  Co.,  < 
111.  A.  267. 

Iowa. — Singer  v.  Given,  61  Iowa  93, 
16  NW  858;  Osgood  v.  King,  42  Iowa 
478;  Bumham  v.  Northwestern  Ina. 
Co.,  36  Iowa  632. 

La. — Cammack  v.  Levy,  120  La. 
873.  876,  45  S  92S,  124  AmSR  448  [Olt 
Cyc]. 

Md. — Crawford  v.  Rohrer,  69  Md. 
699:    Rider  v.   Morrison,   64   Md.    429. 

Minn. — Farnaworth  v.  Robblns,  86 
Minn.  369,  31  NW  349. 

Miss. — Vick  V.  La  Rochelle,  67 
Miss.  602;  Payne  v.  Bullard,  23  Miss. 
88,  55  AmD  74. 

Mo. — Nichols  V.  Stevens,  12S  Mo. 
96,  26  SW  678,  27  SW  618.  46  AmSR 
514  [aff  167  U.  8.  870,  16  SCt  640,  89 
L.  ed.  736];  (Thouteau  Ins.  Co.  v. 
Floyd,  74  Mo.  286;  Gill  v.  Balls,  72 
Mo.  424;  Ollestaelmer  v.  Thompson 
Mfg.  Co.,  44  Mo.  A.  172;  Chouteau  v. 
Dean,  7  Mo.  A.  210;  Pickering  v.  Tem- 
pleton,  2  Mo.  A  424  (delivering  a  cer- 
tificate of  paid-up  stock  when  in  fact 
only  a  part  has  been  paid). 

N.  J. — Boney  v.  Williams,  66  N.  J. 
Eq.  691,  88  A  189. 

N.  T. — Phcenlx  Warehousing  Co.  v. 
Badger,  67  N.  T.  294;  Slee  v.  Bloom, 
19  Johns.  456,  10  AmD  273;  Sagory  v. 
Dubois,  3  Sandf.  Ch.  466  (Invalidity 
of  resolution  of  directors  that  no  fur- 
ther call  shall  be  made);  Mann  v. 
Pentz,  2  Sandf.  Ch.  257  [rev  on  other 
grounds  3  N.  Y.  416]. 

N.  C.  —  Warren  County  Co-op. 
Assoc.  V.  Boyd,  171  N.  C.  184,  88  SB 
153;  Weaver  Power  Co.  v.  Elk  Moun- 
tain Mill  Co.,  154  N.  C.  76,  69  SB  747; 
Harmon  v.  Hunt,  116  N.  C.  678,  21  SE 
559;  Heggie  v.  People's  Bldg.,  etc., 
Assoc,  107  N.  C.  681,  12  SE  276;  Mar- 
shall Fdy.  Co.  V.  Killian,  99  N.  C. 
501,  6  SB  680,  <  AmSR  639. 

Oh. — Security  Trust  Co.  v.  Ford, 
75  Oh.  St.  322,  79  NB  474,  8  LRANS 
268;  Jewett  v.  Valley  R.  Co.,  34  Oh. 
St.  601. 


Or. — ^Balfour  v.  Baker  City  Oas 
Co.,  27  Or.  800.  41  P  164;  Lee  v.  Im- 
brle,  18  Or.  51(f,  11  P  270. 

Pa. — ^Robinson  v.  Pittsburgh,  etc 
R.  Co.,  32  Pa.  334,  72  AmD  792;  Kra- 
mer V.  Hamsher,  63  Pa.  Super.  211; 
Modern  L.  Ins.,  etc.,  Co.  v.  Keller,  S 
Pa.   Cto.   118. 

Tex. — U.  S.,  etc..  Trust  Co.  v.  Dela- 
ware W^estem  Constr.  Co.,  (Civ.  A.) 
112  SW  447. 

Wash.  —  Murphy  v.  Panton,  96 
Wash.  637,  185  P  1074. 

Wis. — Gogebic  Inv.  Co.  v.  Iron 
Chief  Mm.  Co.,  78  Wla.  427,  47  NW 
726,  23  AmSR  417. 

Can. — Common  ▼.  McArtbur,  29 
Can.   S.  C.   239. 

Man. — Re  Northern  Constructions. 
19  Man.  528;  In  re  Jones,  etc..  Elec- 
tric Co.,  18  Man.  549,  10  WestLR  210. 

Ont. — ^Unlon  Bank  v.  Morria  27 
Ont.  A.  396  [app  dism  31  Can.  S.  C. 
694];  Re  Atlas  Loan  (3o.,  3  OntWR 
604. 

See  also  infra  XII,  D. 

"The  governing  officers  of  a  cor- 
poration cannot,  by  agreement  or 
other  transaction  with  the  stockhold- 
er, release  the  latter  from  his  obliga- 
tion to  pay,  to  the  prejudice  of  its 
creditors,  except  by  fair  and  honest 
dealing  and  for  a  valuable  considera- 
tion." Miller,  J.,  in  Sawyer  v.  Hoag, 
17  Wall.  (U.  3.)  610,  620,  21  L.  ed. 
781. 

[a]  Wlisre  snlMaKiptton  la  payi^ 
Ma  In  property. — ^Although  the  sub- 
scription by  Us  terms  Is  payable  in 
property,  and  the  subscriber  has,  by 
agreement  with  the  corporation,  sur- 
rendered all  claim  for  his  shares, 
and  they  have  released  all  claim  on 
the  property,  he  Is  still  liable  to  cred- 
itora  Ft.  Madison  .Bank  v.  Alden, 
129  U.  S.  872,  9  SCt  332,  32  L.  ed.  725 
(with  the  qualification  that  a  cred- 
itor who  was  also  a  stockholder  and 
who  consented  to  the  arrangement 
could  not  have  equitable  relief 
against  the  property  as  a  trust 
fund):  Singer  v.  Given.  61  Iowa  93, 
16  NW  858. 

[b]  Ooavexaloa  late  Ipsa  .—It  is 
the  general  rule  that  money  paid  on 
a  siibscrlptlon  or  toward  the  pur- 
chase of  stock  cannot  be  converted 
into  a  loan  by  the  subscriber  or  pur- 
chaser to  the  corporation  to  the  det- 
riment of  creditors  or  other  interest- 
ed parties.  Durand  v.  Brown,  236 
Fed.  609,  149  CCA  606;  Allen  v.  De- 
troit Commercial  Nat.  Bank,  191  Fed. 
97,  111  CCA  577;  Clark  v.  E.  C.  CHark 
Mach.  Co.,  151  Mich.  416,  116  NW  416. 
See  also  infra  XII,  D. 

Oaaoellatlon  of  Isctmum  of  atook 
see  supra  {  747. 

89.     See  infra  |   898. 

33.     See   Infra  i   898. 

at.  U.  S.— Potts  V.  Wallace,  146 
U.  S.  689.  13  SCt  196,  36  L.  ed.  1135; 
Putnam  v.  New  Albany,  20  F.  Cas. 
No.  11,481,  4  Blss.  366  [rev  on  other 
grounds  11  Wall.   36,   20  L.  ed.   165]. 

Ark. — Carter  v.  Union  Printing  (30., 
54  Ark.  876,  16  SW  679. 

Conn. — Northrop  v.  Bushnell,  38 
Conn.  498;  Bishop's  Fund  v.  New  Ha- 
ven Eagle  Bank,  7  Coaa.  476:  United 
Soc.  V.  New  Haven  Eagle  Bank,  7 
Conn.  456.  _ 

Oh.— WellBton  First  Nat  Bank  ». 
Patton  Co.,  32  Oh.  Clr.  Ct.  627. 


For  latac  oases,  darelopnuats  and  chaagM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eorporation  on  his  original  subscription,  and  claims 
in  defense  that  the  number  of  his  shares  was  re- 
duced, or  that  he  withdrew,  it  is  incumbent  on  him 
to  show  that  it  was  at  a  time  when  it  might  law- 
fully be  done.*'  It  has  been  held,  however,  that 
vhere  one  who  has  received  stock  issued  to  him  as 
full  paid,  but  for  which  he  has  paid  nothing,  sur- 
renders tiie  same  to  the  eorporation,  and  the  stock 
is  canceled  or  reissued  to  another  bona  fide  sub- 
seriber  for  value,  one  who  subsequently^  becomes 
a  creditor  cannot,  in  the  event  of  the  subsequent  in- 
solvency of  the  corporation,  hold  the  original  holder 
to  the  liability  assumed  by  his  contract  or  to  that 
imposed  upon  him  by  statute; "  and  that  holders 
of  stock  who  surrendered  it  to  the  corporation  be- 
fore its  insolvency,  receiving  the  amount  paid  there- 
for, are  not  liable  as  stockholders  for  tiie  amount 
as  so  much  withdrawn  from  the  capital  stock,  where 
they  made  no  contract  of  subscription  except  as 
evidenced  by  the  shares  of  stock,  and  such  shares 
are  void  because  issued  without  authority,  and  for 
a  greater  par  value  than  was  authorized  by  the 
charter.*^  It  has  also  been  held  that  a  corporation 
which  has  issued  stock  in  payment  for  property  may 
in  a  proper  case  and  in  good  faith  by  {^cement 
with  the  stockholder  rescind  the  purchase,  recover 
the  property,  and  take  back  the  stock." 


[$  897]  d.  Aa  against  Other  Sahscribers  or 
Stockholders.  The  general  rule  is  that  a  subscrip- 
tion for  stock  of  a  corporation  cannot  be  canceled 
so  as  to  release  the  subscriber  from  liability  there- 
on without  the  consent  of  all  the  stockholders  or 
subscribers,*'  if  the  subscription  is  valid  and  bind- 
ing,*** unless  there  is  some. special  and  adequate  rea- 
son and  consideration  for  the  cancellation  and  re- 
lease.*^ A  subscription  cannot  be  canceled  by  the 
company,  even  under  a  secret  or  collateral  agree- 
ment for  cancellation  made  with  the  subscriber  at 
the  time  of  the  subscription,  as  against  subsequent 
snbscribera  or  purchasers  who  have  subscribed  or 
purchased  without  notice  of  such  agreement.*^  And 
in -most  jurisdictions  a  dorporation  cannot  relieve  a 
delinquent  stockholder  from  liability  by  a  purchase 
of  his  shares  against  the  objection  of  another 
stockholder.** 

[f  898]  e.  Ezceptlcnis  to  Rules  InTslldatiiig 
Beleams.  The  rule  that  the  corporation  cannot,  as 
against  creditors  or  dissenting  stockholders,  release 
a  subscriber  from  liability  oq  his  subscription  does 
not  apply  in  all  cases  and  without  regard  to  the 
circumstances.  On  the  contrary  the  oircumstanoes 
may  render  such  a  release  proper,  and  in  such  case, 
if  it  is  supported  -by  a  valid  and  adequate  consid- 
eration, it  will  be  effectual,  not  only  as  against  the 


OnL — In  re  Cole,  S  Ont  92. 

And  see  other  cases  supra  note  31. 

85.  Payne  v.  Bullard,  23  Miss.  88. 
S5  AmD  74. 

as.  Johnson  v.  Lullman,  15  Mo.  A. 
SB  fait  88  Mo.  EST  mem];  Brsklne  v. 
Peck,  13  Mo.  A.  280  (aff  88  Mo.  4651. 
See  also  Infra  XII,  D. 

37.  Tscbuml  V.  Hills,  G  Kan.  A. 
(4».  51  P  619. 

as.  Morgan  v.  Lewis,  46  Oh.  St.  1, 
17  NE  658  (holding  that,  in  an  action 
by  the  creditors  of  a  corporation  en- 
gaged in  the  manufacture  of  iron  to 
charge  defendant  with  a  statutory 
liability  as  a  stockholder,  he  might 
show  in  exoneration  that  he  became 
a  stockholder  by  transferring  to  the 
corporation  a  furnace  owned  by  him 
in  exchange  for  stock,  and  that,  some 
of  the  stockholders  being  dissatis- 
fied, he  took  a  reconveyance  of  the 
furnace  and  surrendered  the  stock  to 
the   corporation). 

^  Power  of  ooxpontUaB  to  r— oanirs 
its  own  stoek  see  Infra  XIV..  A. 

as.  U.  S. — Morgan  v.  Stnithers, 
m  U.  S.  246,  9  set  726,  83  L.  ed.a32; 
Putnam  v.  New  Albany,  etc.,  R.  Co., 
16  Wall.  890,  21  t,.  ed.   361. 

Ark. — Jones  v.  Dodge,  97  Ark.  248, 
138  8W  828,  LRA1916A  472. 

Cal. — Silica  Brick  Co.  v.  Wlnsor, 
171  Cai.  18,  151  P  426:  Tulare  Sav. 
Bank  v.  Talbot,  131  Cal.  46,  63  P 
172;  Paclflc  Fruit  Co.  v.  Coon,  107 
Cal.  447,  40  P  64?;  Thomas  v.  Went- 
worth  Hotel  Co.,  16  Oil.  A.  403,  117 
P  1041,  1046. 

111.— McNulta  v.  Corn  Belt  Bank, 
164  111.  427,  4S  NH  964,  56  AmSR  203 
[aff  63  111.  A.  598];  Melvin  v.  Lamar 
Ins.  Co..  80  III.  446,  22  AmR  199; 
Stone  V.  Vandalla  Coal,  etc.,  Co.,  69 
III.  A.  686;  Great  Western  Tel.  Co.  v. 
Halght,  49  111.  A.  633. 
^Ind. — Johnson  v.  Wabash,  etc., 
Plank-Road  Co.,  16  Ind.   389. 

Iowa.— Osgood  v.  King,  42  Iowa 
478. 

^  Ky.— Chicago  Bldg.,  etc.,  Co.  y.  Pe- 
terson, 133  Ky.  696,  118  SW  384; 
Gathrtght  v.  OH  City  Land,  etc.,  Co., 
56  SW  168,  21  KyL  1667. 

Md. — ^Hughes  v.  Antletam  Mfg. 
Co.,  34  Md.  816. 

Mich. — Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  389. 

Mo.— Chouteau  Ins.  Co.  v.  Floyd,  74 
Mo.  286;  Shelby  County  R.  Co.  v. 
Crow,  187  Mq.  A.  461,  119  SW  436; 
Walton  v.  Hake.  9  Mo.  A.  596;  Chou- 
teau V.  Dean,   7  Mo.   A.   210. 


N.  H, — Currier  ▼.  Lebanon  Slate 
Co.,  66  N.  H.  262;  White  Mountalns- 
R.  Co.  V.  Eastman,  34  N.  H.  124. 

N.  T. — Meyer  v.  Blair,  109  N.  T. 
600,  17  NE  228,  4  AmSR  500;  Lake 
Ontario,  etc.,  R.  Co.  v.  Mason,  16 
N.  T.  451;  Man  v.  Pents,  2  Sandf. 
Ch.  267  [rev  on  other  grounds  3 
N.  T.  416>. 

N.  C  —  Warren  County  Co-op. 
Assoc,  v.  Boyd,  171  N.  C.  184.  88  SB 
153. 

Okl.— Gast  V.  King,  27  Okl.  654, 
112  P  997. 

Or. — ^Wllls  V.  Nehalem  Coal  Co.,  62 
Or.  70,  96  P  628. 

Pa. — Miller  v.  Hanover  Junction, 
etc,  R.  Co.,  87  Pa.  95,  30  AmR  349; 
Bedford  R.  Co.  v.  Bowser,  48  Pa.  29; 
Orafr  v.  Pittsburgh,  etc.,  R.  Co.,  31 
Pa.  489;  Braddock  Electric  R.  Co.  v. 
Blly,  11  Pa.  Super.  144;  Donaldson  v. 
Rabenhold,  23  Pa.  Dlst.  795;  Ray- 
mond y.  Stephens,  41  Pa.  Co.  331. 

Tenn. — Cartwrlght  v.  Dickinson,  88 
Tenn.  476,  12  SW  1680,  17  AmSR  910, 
7   LRA  706. 

Eng. — ^In  re  Agricultural  Cattle 
Ins.  Co.,  L.  R.  1  Ch.  161;  Houlds- 
worth  ▼.  Evans,  L.  R.  3  H.  L.  263; 
Evans  V.  Smallcombe,  L.  R.  3  H.  L. 
249;  Spackman  v.  Evans,  L.  R.  3  H.  L. 
171;  Matter  of  Vale  of  Neath,  etc.. 
Brewery  Co.,  l  De  Q.  As  Sm.  750,  63 
Reprint  1280;  Kidwelly  Canal  Co.  v. 
Raby,  2  Price  93,  146  Reprint  32; 
Holt's  Case,  1  Sim.  N.  S.  S89,  40  Eng 
Ch  889,   61  Reprint  151. 

[a]  <Vhe  rsaaon  for  tli*  ml*  la 
found  In  the  doctrine,  now  thorough- 
ly established  by  the  decisions  of  the 
American  courts  at  least,  which 
views  the  subscribed  capital  stock  of 
a  corporation,  both  paid  and  unpaid, 
as  a  trust  fund  which  the  stockhold- 
ers and  creditors  have  the  right  to 
Insist  shall  ndt  be  reduced,  dimin- 
ished or  Impaired,  except  with  their 
consent."  Thomas  v.  Wentworth  Ho- 
tel Co.,  16  Cal.  A  403,  407,  117  P 
1041,  1046. 

[b]  Application  of  ml«^— The  ac- 
tion of  Incorporators  making  the  affi- 
davit for  a  charter  In  naming  them- 
selves as  the  only  subscribers  for  the 
stock  and  Ignoring  previous  subscrib- 
ers, including  themselves,  to  written 
subscription  lists,  did  not  affect  the 
mutual  obligation  of  such  subscribers 
to  such  lists,  or  the  right  of  the  cor- 
poration when  organised  to  sue  such 


a  one.  Panhandle  Packing  Co.  v. 
Strlnkfellow,  (Tex.  Civ.  A.)  180  SW 
146. 

40.  See  infra  i  898. 

41.  See  infra  t  8{i8. 

4fl.  U.  S. — Morgan  v.  atruthers,  181 
U.  S.  246,  »  set  726.  88  L.  ed.-132. 

Ark. — Jones  v.  Dodge,  97  Ark.  248, 
133  SW  828,  LRA1916A  473. 

Ga. — Memphis  Branch  R.  Co.  v. 
Sullivan,  «7  Oa.  240. 

111. — Melvin  v.  Lamar  Ins.  Co.,  80 
ni.  446,  22  AmR  199;  Vance,  etc.,  Co. 
V.  Bentloy.  92  111.  A.  287  [aff  19<  111. 
236,  63  KB  634]. 

La. — Jackson  F.  A.  M.  Ins.  Co.  ▼. 
Walls,  106  La,  89,  29  S  603. 

Md.— Hughes  V.  Antletam  Hfg.  Co., 
34  Md.  316,  830. 

Mo. — Chouteau  Ins.  Co.  v.  Floyd,  74 
Mo.  286;  Gill  v.  Balis.   72  Mo.  424. 

N.  H. — ^Whlte  Mountains  R,  Co.  v- 
Eastnian,  34  N.  H.  124. 

N.  J. — Boney  v.  WlUtams,  55  N.  J. 
Eq.  691,  38  A  189;  Blsenlord  v. 
Oriental  Ins.  Co.,  29  N.  J.  Eq.  437. 

N.  Y. — Meyer  v.  Blair,  109  N.  T. 
600,  17  NB  228,  4  AmSR  500;  White 
*.  Kunts,  107  N.  Y.  518,  14  iiE  428, ' 
1  AmSR  886;  Phoenix  Warehousing 
Co.  V.  Badger,  6  Hun  293  [aS  67 
N.  Y.  294]. 

Okl.— Oast  V.  King,  27  Okl.  664,  118 
P   997. 

Pa. — Maries  Carved  Moulding  Co. 
V.  Stulb,  215  Pa.  91,  64  A  431;  Miller 
V.  Hanover  Junction,  etc.,  R,  Co.,  87 
Pa.  95,  80  AmR  349;  Robinson  v. 
Pittsburg,  etc,  R.  Co.,  32  Pa.  334,  72 
AmD  792;  Crawford  County  v.  Pitts- 
burgh, etc.,  H.  Co.,  32  Pa.  141;  Graft 
v.  Pittsburgh,  etc,  R.  Co.,  31  Pa. 
489;  Jeanette  Bottle  Works  v;  Schall, 
13  Pa.  Super.  96;  Donaldson  v.  Ra- 
benhold, 23  Pa.  Dlst.  79B;  Raymond  v. 
Stephens,  41  Pa.  Co.  881. 

Tenn. — Cartwrlght  v.  Dickinson,  88 
Tenn.  476,  12  SW  1030,  IT  AmSR  910, 
7  LRA  706. 

Vt.— Blodgett  V.  Morrill,  20  Vt.  609. 

Wis.— Downle  v.  White,  12  Wis. 
176,   78  AmD  731. 

Eng. — In  re  Agriculturist  Cattle 
Ins.  Co.,  L.  R.  1  Ch.  161;  In  re  North 
Shields  Quay,  etc.,  Co.,  4  Kay  &  J. 
688,  70  Reprint  886;  Preston  v.  Grand 
Collier  Dock  Co.,  11  Sim.  327,  34  Eng  ' 
Ch  327,  59  Reprint  900;  Mangles  v. 
Grand  Collier  Dock  Co..  10  Sim.  519, 
16  EngCh  619.  69  Reprint  716. 

And  see  cases  supra  SI  850.  859. 

48.    In  re  Putman,    183    Fed.    464; 
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corporation  itself,  but  also  as  against  dissenting 
stockliolders  and  both  subsequent  and  existing  cred- 
itors of  the  corporation.*^ 

Oonditioiial  subscriptioas.  Thus  if  a  subscription 
depends  upon  a  condition  onerous  to  the  corpora- 
tion, so  that  the  corjraration  cannot  enforce  the 
subscription  withou^t  putting  itself  at  a  disadvan- 
tage, it  seems  that  it  may,  acting  in  good  jfaith,  re- 
lease the  subscriber,  even  without  the  consent  of 
creditors,  particularly  where  the  other  stockholders 
consent.*"  And  when  a  subscription  is  conditional, 
and  the  condition  is  valid,  it  may,  while  the  corpo- 
ration is  solvent,  be  modified  and  reduced  according 
to  the  terms  of  the  condition.** 

"When  alleged  stockholdeis  cannot  be  bdd.  It  is 
also  necessary  to  keep  in  mind  the  obvious  distinc- 
tion between  the  release  of  a  stockholder  who  might 
have  been  held  by  the  company  and  a  retirement  or 
cancellation  of  supposed  shares  because  of  the  re- 
fusal of  the  supposed  stockholder  to  receive  them, 
when  in  fact  he  never  agreed  to  take  them;  such 
a  cancellation  being  valid.*' 

Where  Bubecriber  had  legal  right  to  releaae. 
Where  the  corporation  makes  a  radical  departure 
from  the  purpose  which  it  was  organized  to  pro- 
mote, such  as  on  principles  elsewhere  stated,**  con- 
fers upon  dissenting  subscribers  or  stockholders  the 
*  1^^  right  to  rescind  and  withdraw  from  the  en- ' 
terprise,  it  is  of  course  competent  fgr  the  directors 
to  release  them  from  their  subscriptions.*'  The 
same  principle  applies  where  the  released  subscriber 
was  entitled  to  discharge  from  liability  because  the 
eorporaiion  was  formed  in  such  a  way  or  for  such 
a  purpose  as  to  render  it  a  departure  from  the 
terms  of  the  subscriptioa  in  a  material  respect;"** 
and  in  any  other  case  in  which  the  subscriber  was 


[§  898 

entitled  to  a  release  at  law  or  in  equity.*^  It  has 
also  been  held  that  the  cancellation  of  shares  by  di- 
rectors, where  the  stockholder  has  valid  grounds 
to  claim  cancellation,  is  good  and  effectual,  tdtboogb 
he  claimed  such  cancellation  on  invalid  grounds, 
not  being  at  the  time  aware  of  the  existence  of  valid 
grounds.'*  ^ 

Subscription  procmed  by  fraud  or  false  represen- 
tations. It  follows  that  the  rule  that  a  stock  sub- 
scription contract  cannot  be  canceled  as  against 
creditors,  nor  without  the  consent  of  all  the  stock- 
holders, does  not  apply  to  a  contract  procured  by 
fraudulent  or  false  representations  of  the  promot- 
ers, ofiBcers,  or  agents  of  the  corporation,  which 
would  have  entitled  the  subscriber  to  rescind.** 

Stock  iBsned  withont  authority  or  illegally.  The 
cancellation  of  stock  and  release  of  the  subscriber 
or  purchaser  is  valid  even  as  against  creditors  if  the 
issue  of  such  stock  was  unauthorized  or  illegal.** 

Bona  iide  compromise.  The  doctrine  avoiding 
release  of  a  subscriber  as  against  dissenting  stock- 
holders and  creditors  does  not  extend  so  far  as  to 
annul  a  bona  fide  compromise  of  a  question  fairly 
in  dispute,  made  between  a  corporation  and  a  per., 
son  whom  it  claims  to  hold  liable  as  a  subscriber  or 
stockholder,  or  a  compromise  where  the  subscriber 
or  stockholder  cannot  pay,**  or  a  compromise  which 
becomes  necessary  to  save  the  'company  from  hope- 
less embarrassment,"  assuming  of  course  that  the 
directors'  are  vested  with  this  power."  But  it  is 
necessary  to  the  operation  of  this  principle  that 
there  shall  be  a  consideration  for  the  release,  and 
therefore  that  there  shall  be  something  to  compro- 
mise; there  must  be  at  least  a  bona  fide  dispute  or 
some  other  good  and  su£Scient  reason  and  consider- 
ation for  the  release.**    Accordingly  it  was  deemed 


Carrier  v.  Liebanon  Slate  Co..  S6 
N.  H.  262.    aee  Infra  »  1278. 

44.  NetUes  v.  Marco,  »»  S.  C.  47, 
11  SB  595;  Bohn  v.  Burton-Lingo  Co., 
(Tex.  Civ.  A.)  175  SW  173;  Meyer's 
Case,  16  Beav.  38S,  51  Reprint  826. 
And  Bee  otber  cases  Infra  this  Bec- 
tion. 

.45.  Nettles  V.  Marco,  S3  S.  C  47, 
11  SB  595. 
»■  4a  Putnam  v.  New  Albany,  20  P. 
Cas.  No.  11,481,  4  Blss.  365  [rev  on 
other  ground^  11  Wall.  (U.  S.)  198, 
20  L.  ed.  166]. 

OoaOttloiial  saiiauflyUona  see  su- 
pra i  832  et  seq. 

SabMKtotloiui  <m  spefltal  terma  see 
supra  {  867. 

47.  Llndley  Companies  (6tb  ed) 
pp  1126,  1127  [cit  Matter  of  St. 
George's  Steam-Packet  Co.,   3   De  Q. 

6  Sm.  191,  64  Reprint  440  (rev  2 
Macn.  &  a.  201,  48  BngCh  156,  42  Re- 
print 78);  Matter  of  St.  George's 
SteamrPacket  Co.,  3  De  O.  &  Sm.  11, 
64  Reprint  358].  See  also  In  re  Rus- 
sian Iron  Works  Co.,  L.  R.  1  Ch.  574; 
Downes  v.  Ship,  L,.  R.  t  H.  L.  343; 
In  re  Scottish  Petroleum  Co.,  23  Ch. 
D.  413;  In  re  Scottish  Petroleum  Co., 
17  Ch.  D.  373-  In  re  Russian  Iron- 
works Co.,  I,.  R.  2  Bq.  741;  Matter  of 
Amazon  L.  Assur.,  etc.,  Co.,  8  De  O. 
M.  &  O.  17^  67  BngCh  138,  44  Re- 
print 86S;  In  re  Joint-stock  Co.'s 
Winding-up  Acts,  3  Jur.  N.  S.  460. 
Compare  Hallows  v.  Femle,  L.  R.  3 
Ch.  467;  Smith  v.  Chadwlck.  20  Ch. 
D.  27   [all  in  9  App.  Cas.  187]. 

48.  See  infra  i  901  et  seq. 

40.  Meyer's  Case,  16  Beav.  883,  61 
Reprint  826. 

60.  Bohn  V.  Burton-Lingo  CO., 
(Tex.  Civ.  A.)  176  SW  178.  See  also 
supra  I  795;  Infra  {  901. 

Bl.    In  re  London,  etc..  Bank,  L.  R. 

7  Ch.  56;  Livingstone  v.  Temperance 
Colonization  Soc,  17  Ont.  A.  379.    See 


also  infra   i   900   et  seq. 

-  BS,    In  re  London,  etc..  Bank,  L.  R. 

7  Ch.  66. 

83.  Bohn  V.  Burton-Lingo  (To.. 
(Tex.  Civ.  A.i  175  SW  173;  In  re 
London,  etc..  Bank,  L.  R.  7  Ch.  65; 
Livingstone  v.  Temperance  Coloniza- 
tion Soc,  17  Ont.  A.  379. 

BeaoAsBtoa  for  ftand  or  raiatnf- 
MBtetton  see  supra  SJ  866  et  seq,  889. 

84.  Tschuml  v.  Hillis,  6  Kan.  A. 
649,  51  P  619;  HoUingshead  v.  Wood- 
ward, 35  Hun  410  [rev  on  other 
grounds  107  N.  T.  98,  13  NB  621]; 
Re  Mathew  Quy  Carriage,  etc.,  C^}., 
Ltd..  3  OntWN  270,  21  OntWR  842,  1 
DomLR  642. 

M.    U.  S. — ^New  Albany  v.  Burke, 

11  Wall.  98,  20  L.  ed.  166. 

(JaL — Thomas  v.  Wentworth  Hotel 
Co.,  16  Cal.  A.  403,  117  P  1041,  1046. 

Conn. — New  Haven  Trust  Co.  v. 
Qaftney,  78  Conn.  480,  47  A  760;  New 
Haven  Trust  Co.  v.  Nelson,  73  Conn. 
477,  47  A  763. 

Iowa. — Oelpcke  v.  Blake,  19  Iowa 
263 

ky. — Dupoyster  v.  Wlcklifte  First 
Nat.  Bank,  96  SW  880,  29  KyL  1153. 

Mich. — ^Whitaker  v.  Orummond,  68 
Mich.  249,  86  NW  62. 

Oh. — ^Morgan  v.  Lewis,  46  Oh.  St. 
1,  17  NB  568;  State  v.  Oberlin  Bldg., 
etc.,  Assoc,  35  Oh.  St.  258. 

Pa. — Philadelphia,  «tc.,  R.  Co.  v. 
Hickman,  28  Pa.  318;  Berks,  etc, 
Turnp.  Road  v.  Myers,  6  Serg.  &  R. 
12,   9  AmD  402. 

Eng. — Trevor  v.  Whltworth,  12 
App.  Cas.  409;  Dixon  v.  Evans,  L.  R. 
6  H.  L.  668  [rev  L.  R.  5  Ch.  79];  In 
re  Norwich  Provident  Ins.  Soc,  8 
CTh.  D.  334;  Matter  of  Agriculturist 
Cattle  Ins.  Cto.,  3  De  O.  J.  &.  8.  41,  68 
Eng.  C;h.  32.  See  also  In  re  London, 
etc.,  Bank,  L.  R.  7  (Th.  66   [rev  L.  R. 

12  Eq.  331];  Hope  v.  International 
Financial  Soc,  4  Ch.  D.  327;  In  re 
Canadian  Native  Oil  Co.,  L.  R.  6  Bq. 


118. 


Co., 


Man. — ^In  re  Ck>lonial    Aaaur. 
36  WestLR  793. 

Ont. — Livingstone  v.  Temperance 
Colonization  Soc,  17  Ont.  A.  879; 
Thorold  V.  Neelon,  20  Ont.  86;  Re 
Electric  Co..  6  OntWN  821. 

[a]  niutxatton*,— (1)  It  Is  a 
good  defense  to  an  action  by  the  re- 
ceiver of  a  corporation  against  a 
stockholder  for  balance  claimed  to  be 
due  on  his  stock,  that,  after  the  time 
limited  for  payment  under  the  call  of 
the  directors,  the  stockholders  and 
the  corporation,  then  a  going  con- 
cern, being  in  dispute  over  the 
amount  due  on  the  stock,  both  sur- 
rendered part  of  their  claim,  and  he 
made  a  payment  to  it  of  a  certain 
sum  on  agreement  that  it  was  to  be 
in  full  of  all  claims  on  the  stock, 
such  a  compromise  being  good 
against  creditors  of  the  corporation. 
New  Haven  Trust  Co.  v.  Nelson,  73 
Conn.  477,  47  A  763.  (2>  So,  where 
subscribers  to  the  capital  stock  of  a 
corporation,  owing  to  great  llnancial 
loss  as  the  result  of  the  San  Fran- 
cisco fire,  were  unable  to  pay  for  all 
the  shares  subscribed,  it  was  held 
that  the  board  of  directors  of  the 
corporation  had  power  to  compromise 
sucn  subscriptions '  by  releasing  one 
half  thereof  and  taking  and  selling  it 
as  treasury  stock,  in  consideration  of 
their  accepting  and  paying  for  one 
half  of  the  stock  subscribed  by  each 
of  them.  Thomas  v.  Wentworth  Ho- 
tel Co.,  16  Cal.  A.  403,  117  P  1041. 

BS.  New  Albany  v.  Burke,  11  Wall. 
(U.  S.)  96,  20  L.  ed.  165  (where  a  mu- 
nicipal subscription  to  railway 
shares  was  discharged  in  bonds,  and 
the  bonds  were  afterward  repur- 
chased at  a  reduction,  and  transac- 
tion  was  upheld). 

67.  See  cases  supra  notes  56,  66; 
supra  i   896. 

B8.    In  re  Agriculturist  Cattle  Ins. 


For  later  oases,  developments  and  plunges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized 


§§  898-901] 


CORPORATIONS 


[14  C.  J.]     623 


no  argnment  to  support  the  validity  of  a  collusive 
forfeiture  that  the  deed  of  settlement  authorized  the 
board  of  directors  to  compromise  disputed  claims, 
or  that  the  other  shareholders,  having  access  to  the 
books,  might  have  known  it,  and  must  be  deemed, 
after  a  lapse  of  considerable  time,  to  have  assented 
to  it*'  And,  of  course,  if  there  is  a  valid  agi^ee- 
ment  of  compromise,  the  subscriber  must  perform 
it  in  order  that  he  may  be  released,  for  an  accord 
without  satisfaction  is  not  a  discharge.** 

Set-off.  A  porporation,  like  an  individual,  may 
cancel  a  debt  due  to  it  by  setting  off  a  debt  due 
from  it  to  the  same  person,  whether  the  debt  is  due 
from  a  stockholder  for  his  stock  or  on  any  other 
account.'^ 

Belease  by  act  of  creditors. — If,  after  the  retiring 
of  a  stockholder  from  the  corporation  by  the  sale 
of  the  stock,  and  due  notice  thereof  as  required  by 
the  charter,  the  creditor  gives  up  old  notes  upon 
which  the  stockholder  was  liable,  and  takes  new' 
ones,  especially  if  done  for  the  purpose  of  absolv- 
ing him  from  liability,  and  imposing,  it  upon  his  auo^ 
eessor  in  the  stock,  this  operates  as  a  complete  re- 
lease to  him  both  at  law  and  in  equity.** 

[i  899]  f.  Beleaaes  Sustained  after  Lapae  of 
Time.  A  considerable  Upse  of  time  has  frequently 
been  held  sufficient  grbund  for  not  disturbing  a  re- 
lease of  stockholdei^  from  liability  on  their  stock, 
even  where,  if  promptly  attacked,  it  would  have 
been  held  invalid  as  against  other  stockholders  or 
creditors  of  the  corporation,  particularly  where  the 
parties  cannot  be  placed  in  statu  quo.*' 


[i  900]  4.  Discharge  by  Operation  of  Law— a. 
In  GeneraL  A  subscriber  for  or  purchaser  of  stock 
may  not  only  be  released  or  discharged  by  {^ce- 
ment with  the  corporation  subject  to  the  qualifica- 
tions shown  in  the  preceding  sections,'*  but  may 
also  be  discharged  on  various  grounds  by  opera- 
tion' of  law,  as  we  shall  see  in  the  following  sec- 
tions,** provided  he  chooses  to  take  advantage  of 
the  discharge  and  has  done  nothing  which  wiU  op- 
erate as  a  waiver  or  estoppel.*' 

Distinction  between  contract  and  mere  offer!  In 
this  connection  it  is  necessary  to  bear  in  mind  the 
distinction  between  a  binding  contract  of  subscrip- 
tion and  a  subscription  which  is  a  mere  offer,  and 
which  must  be  accepted  according  to  its  terms  be- 
fore there  can  be  any  contract  at  all,  as  is  usually 
the  case  where  subscriptions  are  made  to  the  stock 
of  a  corporation  to  be  formed.  In  the  latter  case 
a  failure  to  perform  the  conditions  of  the  offer  is 
a  failure  to  acaept  the  offer  according  to  its  terms, 
«o  that  it  is  not  a  discharge  from  liability  on  a  con- 
tract, but  prevents  any  contract  from  coming  into 
existence.*^ 

[i  901]  b.  Particular  Oronnda— (1)  Konper- 
formance  of  Conditions  and  Breacb  of  Contract 
Generally.  A  subscriber  or  purchaser  will  be  dis- 
charged, as  in  the  case  of  other  contracts,**  in  the 
absence  of  waiver  or  estoppel,**  by  a  breach  by  the 
corporation  of  a  valid  condition  precedent,'*  or  by 
breach  of  a  valid  condition  subsequent  or  special 
term  of  the  contract,  if  such  breach  constitutes  a 
substantial  failure  of  consideration,'^  and  if  rights 


Co.,  Li.  R.  6  Ch.  79  (rev  on  other 
erounds  In  L.^  R.  6  H.  L.  606]; 
Spackman  v.  E^ans,  L.  R.  3  H.  L.  171, 
188,  231;  In  re  United  Forts  Co.,  L.  R. 
13  Bq.  474:  Phosphate  of  Llfne  Co. 
v.  Green,  L.  R.  T  C.  P.  43;  Mother 
Lode  Cons.  Gold  Mines  v.  Hill,  19 
T.  L.  R.  341;  Livingstone  v.  Temper- 
ance Colonization  Soc,  17  Ont.  A. 
379;  Fuches  v.  Hamilton  Tribune 
Printing,  etc.,  Co.,  10  Ont.  497. 

59.  In  re  Agriculturist  Cattle  Ina. 
Co.,  L.  R.  1  Ch.  161]. 

60i  boward  v.  Olenn,  85  Qa.  238, 
261,  11  SX:  610,  21  AmSR  166;  Elchel- 
berger  v.  Mann,  115  Va.  774,  80  SE 
595.     And  see  supra  i  894. 

•1.  Goodwin  V.  McGehee,  16  Ala. 
232.       And.  see  supra  i  601. 

68,  New  England  Commercjal 
Bank  V.  Newport,  6  R.  I.  154,  75  AmD 

m,  U.  S. — Cook  V.  Chittenden,  25 
Fed.  644;  Putnam  v.  New  Albany,  20 

F.  Cas.  No.  11,481,  4  Blss.  366  [rev  on 
other  grounds  11  'TCall.  96,  20  L.  ed. 
156];  Steacy  v.  Little  Rock,  etc.,  R. 
Co.,  22  F.  Cas.  No.  13,329,  S  Dill.  348. 

Mich. — Hoeft  V.  Kock,  123  Mich. 
171,  81  NW  1070,  81  AmSR  159. 

N.  Y. — McDermott  v.  Harrison,  9 
NTS  184. 

Oh. — Sanderson  v.  Mtaa  Iron,  etc~ 
Co.,  34  Oh.  St.  442. 

Eng. — Re  Cameron  Coalbrook  Co., 
32  Beav.  387,  56  Reprint  152;  Hatter 
of  Agricultural  Cattle  Ins.  Co.,  31 
Bear.   366,  64  Reprint  365   [aff  4  De 

G.  F.  &  J.  666,  66  EngCh  442.  45  Re- 
print  13041. 

Ont. — Re  Electric  Co..  6  OntWN 
321  (many  years  and  alleged  sub- 
scriber dead). 

64.    See  supra  9  894  et  aeq. 

66.     See  infra  i  901  et  seq. 

Croaa  rafereacMi! 
Discharge  of  contracts  generally  see 

Contracts  i  593  et  seq. 
Discharge    in   bankruptcy  see   Bank- 
ruptcy (  716. 
Forfeiture  of  shares  see  Infra  {  972 

et  seq. 
Transfer  of  shares  see  infra  {  1032 

et  seq. 

as.     See  infra  {  918. 

Vt.    See  supra  9  771. 


ea  See  generally  Contracts  |{ 
602,  603,  693  et  seq. 

69.  Cross  references: 

Estoppel  of  subscribers  generally  see 

Infra  I  920. 
Uodlflcatlon  or  discharge  of  special 

term  or  condition    subsequent    see 

supra  9    8S7. 
Waiver   of   conditions    and    estoppel 

seci  supra   9    846. 

70.  See  supra  99    838-844. 
Oreatloa  and  organixatloa  see  su- 
pra 9  796. 

Snbaczlptioa  of  fall  anumat  or 
speolfled  amount  of  capital  rtook  see 
supra  9   809  et  seq. 

71.  Cal. — Brown  ▼.  National  Elec- 
tric Works.  168  Cal.  336,  143  P  606. 

Iowa. — State  Bank  v.  Cook,  126 
Iowa   111,    100    NW   72. 

Ky. — Henderson,  etc.,  R.  Co.  v, 
Leavell,  16  B.  Mon.  368,  862;  McMil- 
lan- V.  Maysvllle,  etc.,  R.  Co.,  15  B. 
Mon.  218,  236,  61  AmD  181;  Frank- 
fort, etc.,  Turnp.  Co.  v.  Churchill,  6 
T.   B.    Mon.    427,    17  AmD    159. 

Mich. — Seymour  v.  Detroit  Copper, 
etc..  Mills.  66  Mich.  117,  22  NW  317, 
23  NW  186. 

N.  J. — Brautlgam  v.  Dean,  85  N.  J. 
L.  649.  89  A  760  [atT  86  N.  J.  L.  676, 
92    A   344]. 

N.  Y. — Buffalo,  etc.,  R.  Co.  v.  Pot- 
tle, 23-  Barb.  21;  Macedon,  etc.. 
Plank  Road  Co.  v.  L>apham,  18  Barb. 
812. 

Pa. — Auburn  Bolt.,  etc..  Works  v. 
Schultz.  143  Pa.  266,  22  A  904;  Moore 
v.  Hanover  Junction,  etc.,  R.  Co.,  94 
Pa.  324;  Caley  v.  Philadelphia,  etc.. 
R,  Co.,  80  Pa.  363;  Chartlers  R.  Co. 
V.  Hodgens,  77  Pa.  187;  McCully  v. 
Pittsburgh,  etc.,   R.  Co.,   82  Pa.   25. 

Tenn. — Paducah,  etc.,  R.  Co.  v. 
Parks,  86  Tenn.  564,  8  SW  842;  Nash- 
ville, etc.,  R.  Co.  v.  Jones,  2  Coldw. 
674. 

Wis. — ^Kenosha,  etc.,  R.  Co.  v. 
Marsh,   17  Wis.   13. 

Eng. — In  re  Aldborough  Hotel  Co., 
L.  R.  4  Ch.  184;  In  re  Richmond  Hill 
Hotel  Co.,  L.  R.  2  Ch.  527;  Re  Land 
Shipping  Colliery  Co.,  Ltd.,  20  L.  T. 
Rep.  N.  S.  736;  Rankin  v.  Hop.;  etc., 
Exch.  Co..  20  L..  T.  Rep.  N.  S.  207. 

Can. — International    Casualty    Go. 


V.  Thomson,  48  Can.  6.  C  167,  11 
DomLR  634,  26  WastLR  >66  [aff  7 
DomLR  944]. 

Alta.— ChrlsUe  v.  AlberU  Rolling 
MUls  Co..  Ltd.,  12  Alta.  L..  446,  38 
DomLR   488    [1918]    1   WestWkly   98. 

Ont. — Bullion  Mln.  Co.  v.  Cart- 
wright,  10  Ont.  L.  438,  6  OntWR 
522,   6  OntWR  605. 

See  also  supra  99  847,  855. 

[a]  liooailon  or  oonrtxnoUna  ol 
raUrqad,  tnxnplke,  or  plank  roa&r— 
(1)  There  are  many  cases  In  which 
a  subscriber  for  stock  in  a  railroad, 
turnpike,  or  plank  road  company  has 
been  held  to  be  dlschacged  from  lla^ 
bUlty,  as  between  him  and  the  cor- 
poration, by  a  failure  to  locate  or 
construct  the  road  as  required  by  the 
terms  of  the  subscription  contract, 
charter,  or  articles  of  Incorporation, 
or  by  an  unauthorized  change  or 
abandonment  of  the  orl^nal  loca- 
tion. Wlnteo  T.  Husoogee  R.  Co., 
11  Ga.  438;  Frankfort,  etc..  Tump. 
Co.  V.  Churchill,  6  T.  B.  Mon.  (Ky.) 
427,  17  AmD  159;  Middlesex  Tump. 
Corp.  v.  Locke^  8  Maas,  ~268;< 
Champion  v.  Memphis,  etc.,  R.  Co., 
36  Miss.  692;  HMter  v.  Memphis, 
etc,  R.  Co.,  32  Miss.  378;  Buffalo,  etc., 
R.  Co.  V.  Glfford,  87  N.  T.  294  (but 
change  or  abandonment  must  be 
shown);  Buffalo,  etc.,  R.  Co.  v.  Pot- 
tle, 23  Barb.  (N.  Y.)  21;  Macedon. 
etc..  Plank  Road  Co.  v.  Lapham,  18 
Barb.  (N.  Y.)  312;  Rensselaer,  etc.. 
Plank  Road  Co.  v.  Wetsel.  6  HowPr 
(N.  Y.)  68;  Moore  v.  Hanover  Junc- 
tion, etc..  R.  Co.,  94  Pa,  324;  Caley 
v.  Philadelphia,  etc.,  R.  Co.,  80  Pa. 
363;  Nashville,  etc.,  R.  <>o.  v.  Jones, 
2-Coldw.  (Tenn.)  674;  Noesen  v.  Port 
Washington,  37  Wis.  168;  Kenosha. 
etc.,  R.  Co.  V.  Marsh,  17  Wis.  13. 
Contra  Cedar  Rapids  First  Nat.  Bank 
V.  Hurtford.  29  Iowa  679;  Central 
Plankroad  Co.  v.  Clemens,  It  Mo.  359 
(holding  that  it  was  no  defense  to 
an  action  for  an  installment  upon 
the  stock  of  a  plank  road  company 
that  there  had  been  a  departure  from 
the  route  proposed  In  the  articles  of 
association,  so  as  to  make  it  a. differ- 
ent enterprise).  (2)  But  the  rule  does 
not  apj^y  where   the  .ohanga  In  the 
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of  creditors  are  not  inToIiced.'*  Ordinarily,  how- 
ever, a  breach  by  the  corporation  of  a  special  term 
of  a  contract  of  subscription  aa  distingtushed  from 
a  condition  precedent  does  not  discharge  'the  sub- 
scriber from  liability  on  his  subscription,  but  mere- 
ly renders  the  corporation  liable  to  him  in  damages 
for  the'  breach.*'  A  subscriber  or  purchaser  is  not 
discharged  from  liability  by  a  breach  by  the  cor- 
poration of  an  agreement  which  is  collateral  or  in- 

locatlon  l8  authorised  by  the  con- 
tract of  subscription,  or  by  the  char- 
ter or  articles  of  incorporation,  which 
enter  Into  and  form  a  part  of  the 
contract.  Danbury,  etc.,  R.  Co.  v. 
Wilson,  22  Conn.  436;  Fry  v.  Lezlng^ 
ton,  etc,  R.  Co.,  2  Mete.  (Ey.)  S14; 
State  T.  Atchafalaya  R.,  etc.,  Co.,  6 
Rob.  (La.)  86:  Williamsport,  etc.,  ■ 
Turnp.  Co.  v.  Hollman,  8  OiU  &  J. 
(Md.)  76;  ElUson  v.  Mobile,  etc..  R. 
Co.,  86  Miss.  672.  And  see  infra  J 
906.  (2)  Nor  does  the  rule  apply 
where  the  contract  does  not,  either 
expressly  or  by  Implication,  require 
a  particular  location.  Railsbaclc  v. 
Liberty,  etc..  Tump.  Co.,  2  Ind.  656; 
Colvin  ▼.  Uberty,  etc..  Tump.  Co.,  2 
Ind.  611;  Smith  v.  Qower,  2  Duv. 
(Ky.)  17:  Lacltey  v.  Richmond,  etc., 
Tump,  Road  Co.,  17  B.  Mon.  (Ky.) 
43;  Central  Plankroad  Co.  v.  Clemens, 
16  Mo.  869;  White  Hall,  etc.,  R.  Co. 
V.  Myers,  16  AbbPrNS  (N.  T.)  84; 
Pittsburgh,  etc.,  R.  Qo.  v.  BlRgar,  84 
Pa.  456;  Pittsburg-,  etc.,  R.  Co.  v. 
Woodrow,  8  Phlla.  (Pa.)  271;  Green- 
ville, etc.,  R.  Co.  V.  Coleman,  39  S.  C. 
li.  118;  GreeneviUe.  etc.,  Clause  R. 
Co.  V.  Johnson,  8  Baxt.  (Tenn.)  832. 
~  (4)  It  has  also  been  held  that  mere 
violation  of  its  charter  by  a  railroad 
company  In  changing  a  terminus  of 
its  road  does  not  discharge  a  sub- 
scriber. Russell  V.  Alabama  Midland 
R.  Co.,  ^4  Oa.  ~610,  20  SB  360.  (5) 
In  any  case  there  Is  no  discharge 
unless  the  change  or  deviation  is  ma- 
terial to  the  subscriber  claiming  to 
be  discharged.  Wilson  v.  Wills  Val- 
ley'R.  Co.,  33  Ga.  466;  Banet  v.  Al- 
ton, etc..  R.  Co.,  18  111.  504;  Wil- 
liamsport, etc,  Turnp.  Co.  v.  Holl- 
man, 8  Olll  St  3.  (Md.)  76;  Champion 
V.  Memphis,  etc.,  R.  Co.,  36  Miss.  692; 
Armstrong  v.  Karshner,  47  Oh.  St. 
276,  24  NB  897;  Jewett  v.  Valley  R. 
Co.,  84  Oh.  St.  601;  Greenville,  etc., 
R.  Co.  v.  Coleman,  39  S.  C.  L.  118. 
See  also  Infra  I  911.  (6)  And  a  mere 
formal  Irregularity  In  the  relocation 
of  a  railroad  will  not  discharge  a 
stockholder  from  liability  to  pay  his 
assessments.  Boston,  etc.,  R.  Co.  v. 
Wellington,  118  Mass.  79.  (7)  It  is 
no  defense  to  allege  that  the  com- 
pany Intends  to  depart  from  the 
route  as  laid  out  In  the  charter.  Ex 
p.  Booker,  18  Ark.  838.  (8)  And  in 
any  case  the  subscriber  n^ust  show 
that  he  did  not  consent  to  the  change 
of  location.  North  Carolina  R.  Co. 
v.  Leach,  49  N.  C.  840. 

[b]  OtlMr  UluatistloBa.  —  (1) 
(Thange  by  a  bridge  company  of  the 
location  of  its  bridge,  Preemont 
Ferry,  etc..  Co.  v.  Fuhrman,  8  Nebr. 
99.  (2)  Establishment  of  the  plant 
of  a  manufacturing  corporation  in  a 
different  place  from  that  prescribed 
by  Its  articles  of  incorporation.  Au- 
burn Bolt  etc.,  Works  v.  Shultz,  143 
Pa.  2Ai,  22  A  904.  (3)  Extension  of 
the  road  of  a  plank  road  company 
and  increase  of  its  capital  stock 
without  compliance  with  its  articles 
of  association  and  governing  statute. 
Macedon,  etc..  Plank  Road  Co.  .v. 
Lapham,  18  Barb.  (N.  Y.)  312.  (4) 
Refusal  or  failure  to  employ  the  sub- 
scriber or  purchaser,  or  to  elect  him 
superintendent,  etc.,  as  required  by 
the  contract  of  subscription  or  pur- 
chase, or  discharging  him  in  viola- 
tion of  the  contract.  Seymour  v.  De- 
troit Copper,  etc..  Mills,  66  Mich.  117, 
22  NW  817;  23  NW  186;  BrauUgam  v. 
Dean,   86   N.  J.   L.   649,   89  A  760   [aff 


but  apparently  disappr  on  this  point 
where  the  stock  had  been  purchased 
and  paid  for  8C  N.  J.  L.  676,  92  A 
344]. 

[c]  Altemtlons  inatwliil  to  par- 
ttonlac  ntbaoxnMr. —  Qualifying  its 
earlier  holdings,  the  supreme  court 
of  Pennsylvania  has  held  that  an  al- 
teration departing  from  the  terms  of 
the  contract  may  operate  to  dis- 
charge a  particular  subscriber,  on 
the  ground  that  it  is,  as  to  him  and 
his  Interest,  a  material  variation,  as 
where  the  contract  of  subscription 
provided  that  the  railroad  should  be 
built  on  a  route  which  would  bring 
It  within  Ave  hundred  feet  of  the 
subscriber's  mill,  and  this  was  varied 
so  as  to  adopt  a  route  twelve  hun- 
dred feet  distant  therefrom.  Moore 
V.  Hanover  Junction,  etc,  R.  Co.,  94 
Pa.  324. 

[d]  Partial  fednra  of  oonaldera- 
tion. — (1)  In  some  states  by  express 
statutory  provision  a  party  to  a  con- 
tract may  rescind  the  same  If, 
through  the  fault  of  the  other  party, 
the  consideration  for  his  obligation 
falls,  in  whole  or  In  part.  Cal.  Civ. 
Code  ;  1689.  (2)  Under  such  a  pro- 
vision, where  a  corporation  agrees  to 
sell  stock  and  give  the  purchaser 
employment,  a  breach  of  the  con- 
tract by  the  discharge  of  the  pur- 
chaser without  good  cause  before 
termination  of  the  term  fixed  for  the 
employment  entitles  the  purchaser 
to  rescind  and  to  recover  what  he 
has  paid  for  the  stock.  Brown  v.  Na- 
tional Electric  Works.  168  Cal.  336, 
148  P  606.  (3)  In  such  case  if  the 
contract  does  not  fix  any  period  of 
time  for  the  employment  of  the  pur- 
chaser, there  is  an  implied  agree- 
ment to  continue  the  employment  for 
a  reasonable  time.  Brown  v.  Na- 
tional Electric  Works,  supra. 

Oxom  xefennaeai 

Distinction  between  conditions  prece- 
dent and  special  terms  see  supra 
t  832. 

Validity  and  effect  of  subscriptions 
and  contracts  of  sale  on  special 
terms  in   general  see  supra  S   847 

.    et  seq. 

72.  Lane  v.  Brainerd.  30  Conn. 
666;  McMillan  v.  Maysville,  etc.;  R. 
Co.,  16  B.  Mon.  (Ky.)  218,  236,  61  Am 
D  181;  Kentucky  Coal,  etc.,  Mfg.  Co. 
V.  Lexington,  etc.,  R.  Co.,  7  Ky.  Op. 
131.     See  also  supra  J  866. 

73.  U.  S. — Sklllln  V.  Magnus,  162 
Fed.  689. 

Conn.— liane  v.  Brainerd,  80  (Jonn. 
666. 

Qa. — Johnson  v.  Georgia,  etc,  R. 
Co.,  81  Ga.  725.  8  SB  631. 

Ind. — Cravens  v.  Eagle  Cotton 
Mills  Co.,  120  Ind.  6.  21  NB  981,  16 
AmSR  298;  Keller  V.  Johnson,  11  Ind. 
337,  71  AroD  365. 

Iowa. — Bobsin  v.  Oould  Balance 
Valve  Co.,  140  Iowa  744,  118  NW  40; 
Johnson  v.  Kessler,  76  Iowa  411,  41 
NW  67:  Iowa  Northern  Cent.  R.  Co. 
v.  Bllobenes,   41  Iowa  267. 

Kan. — Sarbach  v.  Kansas  Fiscal 
Agency  Co.,  86  Kan.  734,  122  P  113, 
AnnCa8l913C  416. 

Ky. — ^Berryman  v.  Cincinnati  South- 
ern R.  Co.,  14  Bush  765;  Henderson, 
etc.,  R.  Co.  v.  Leavell.  16  B.  Mon. 
368;  McMillan  v.  Maysville,  etc.,  R. 
Co.,  16  B.  Mon.  218,  61  AmD  181. 
.  Me. — Bucksport  etc.,  R.  Co.  v. 
Brewer,  67  Me.  295;  Belfast,  etc.,  R. 
Co.  V.  Brooks,  60  Me.   568.      r 

Mich. — Swartwout  v.  Michigan  Air 


dependent^ and  forms  no  part  of  his  contract  of 
subscription  or  purchase;**  nor  is  he  discharged  by 
its  breach  of  a  term  of  the  contract  which  it  is 
not  required  to  perform  until  the  subscription  is 
paid.'*  And,  of  course,  a  subscriber  for  or  pur- 
chaser of  stock  is  not  discharged  from  his  liability 
to  the  corporation  by  any  breach  by  a  third  per- 
son of  a  contract  between  such  third  person  and 
the  subscriber  or  purchaser,  the  corporation  not  be- 

Line  R.  Co.,   24  Mich.   889. 

Minn. — ^Red  Wing  Hotel  Co.  v. 
Frledrlch,  26  Minn.  112,  1  NW  827. 

Mo. — North  Missouri  R.  Co.  v. 
Winkler,  29  Mo.  818:  Shaffner  v.  Jef- 
fries, 18  Mo.  612;  McQinnis  v.  Kort- 
kamp,  24  Mo.  A.  878. 

Nebr. — ^American  BIdg.,  etc.,  Assoc 
v.  Ralnbolt,  48  Nebr.  484,  67  NW 
498. 

N.  C. — ^Warren  County  C5o-op.  A«- 
80C.  Co.  ▼.  Boyd,  171  N.  C.  ,184,  «« 
SB  163. 

Oh. — Ashtabula,  etc,  R.  (3o.  v. 
Smith,   16   Oh.   St.   828;   Clhamberlaln 

J;./^?*^y"^«'>,«*='»  ^-^o-  16  Oh.  St 
226;  Stunt  v.  Newark  Weldless  Tube, 
etc,  Co.,  22  Oh.  Clr.  Ct  120,  12  Oh. 
dr.  Dec   170. 

Pa.— Oralg  v.  C^jmberland  Valley 
State  Normal  School,  72  Pa,  46-  Mil- 
ler v.  Pittsburgh,  etc^R.  Oo.,  40  Pa. 
237,  80  AmD  670. 

R.  I. — Woonsocket  Union  R.  Co.  v. 
Sherman,  8  R.  I.  664. 

Tenn. — Morrow  v.  Nashville  Irt>n. 
etc.,  Co.,  87  Tenn.  262,  278,  10  SW 
496,    10   AmSR    668,    8   LRA    87;    Pa- 

65T8-  l^-8^2.^°-  "•  ^'"^  "  ^^"^ 
Tex. — Commonwealth  Bonding,  etc, 
\^%:  ^S-  ^L  Catpr,  (Civ.  A.)  176  SW 
1074;  Southwestern  Surety  Ins.  Co.  v. 
Ferguson,  62  Tex.  Civ.  A.  832.  131 
S W  662. 

_  Vt— Connecticut  etc..  Rivers  R. 
Co.  V.  Bailey.  24  Vt  465,  68  AmD  181. 

Wyo.— Natwlck  v.  TerwUllger,  24 
Wyo.  253,  157  P  896,  160  P  338. 

Ont — ^Farmers  Bank  v.  Blow,  18 
Ont.  L.  530,  13  OntWR  1041;  Re 
Wlarton  Beet  Sugar  Co.,  6  OntWR 
542,  637.  See  also  Brautigam  v. 
Dean,  86  N.  J.  L.  676,  92  A  844  dic- 
tum [air  on  other  grounds  86  N.  J. 
L.  649.  89  A  760]. 

74.  Cravens  v.  Eagle  Cotton  Mills 
Co.,  120  Ind.  6,  21  NE  081.  16  AmSR 
298;  American  BIdg.,  etc.,  Assoc  v. 
Ralnbolt  <8  Nebr.  434,  67  NW  493; 
Paclflc  Mill  Co.  V.  Inman,  46  Or.  852, 
80  P  424;  Com.  Bonding,  etc.,  Ins.  Co. 
V.  Cator,  (Tex.  Civ.  A.)  176  SW  1074; 
'Southwestern  Surety  Ins.  Co.  v  Fer- 
guson, 62  Tex.  Civ.  A.  332,  131  SW 
662. 

[a]  rauatrattoa Breach     of    a 

covenant  of  a  foreign  building  and 
loan  association  to  maintain  at  the 
home  of  a  stockholder  a  local  board 
of  directors  does  not  entitle  the 
stockholder  to  rescind  his  subscrip- 
tion, since  the  stipulation  is  collat- 
eral to  the  main  consideration  for 
the  subscription.  American  Bldg„ 
etc,  Assoc.  V.  Ralnbolt  48  Nebr.  434, 
67  NW  493. 

[b]  Paaure  to  oaxnr  oat  adTer- 
tlsed  piojeote  jaiA»  by  tbs  pxomoten 
of  a  corporation  does  not  have  the 
effect  of  Importing  into  the  share 
subscriptions  the  condition  that  such 
projects  shall  be  carried  out.  The 
failure  to  carry  them  out  does  not 
therefore  release  the  subscriber,  un- 
less they  amount  to  misrepresenta- 
tions and  fraud.  Braddock  ■%.  Phila- 
delphia, etc,  R.  Co.,  46  N.  J.  L.  363; 
Kelsey  v.  Northern  Light  OH  Co.,  64 
Barb.  Ill  [aff  46  N.  Y.  605]. 


OoUateial  aneemente  la  gaaexal 
see  supra  (  869. 

75.  Miller  v.  Pittsburgh,  etc.,  R 
Co..  40  Pa.  237.  80  AroD  670;  Com- 
monwealth Bonding,  etc,  Ins.  Co.  v. 
Cator,  (Tex.  Civ.  A.)  176  SW  1074 
(where  the  agreement  was  to  make 


For  later  ^aaea,  darelopiuante  sad  ohaaffMi  In  the  law  see  cumulative  Annotatlono.  same  title,  page  and  note  number. 
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ine  a  party  thereto  nor  bound  tiiereby.** 

Preuminazy  sabsciliitioas.  Failure  to  perform 
the  conditions  of  a  subacription  made  prior  to  tbe 
formation  of  a  corporation  is  often  said  to  dis- 
charge the  subscriber,  but  such  a  subscription;  as 
we  have  seen,  is  ordinarily  a  mere  offer,  and  not  a 
binding  contract,  prior  to  the  formation  of  the  coi^ 
poration,  so  that  such  failure,  being  a  failure  to  ac- 
cept the  offer  according  to  its  terms,  merely  pre- 
vents any  contract  at  all.^^  Such  a  subscription 
may,  however,  be  a  binding  contract,'^  and  in  such 
ease  the  Bube<aiber  will  be  discharged^  as  in  the  case 
of  any  other  contract,  by  failure  to  perform  a  con- 
dition precedent  or  a  special  term  constituting  the 
consideration  for  the  contract.^* 

laaoe  of  certificate.  A  subscriber  may  be  dis- 
charged by  refnisal  or  failure  of  the  corporation  to 
issue  or  tender  to  him  a  certificate  of  stock  within 
the  time  fixed  by  his  contract,  or  within  a  rea- 
sonable time  when  no  time  is  fixed.^°  That  a  cor- 
poration has  not  issued  and  has  divested  itself  of 
the  power  to  issue  stock  certificates  in  accordance 
with  the  contract  of  subscription,  or  that  it  is  for 
any  reason  unable  to  issue  valid  stock,  is  a  good 
defense  to  a  suit  on  a  stock  subscription.**  And  if 
a  subscriber,  during  the  solvency  of  the  corpora- 
tion, tenders  to  it  ttie  full  amount  of  his  subscrip- 
tion and  demands  the  issue  of  a  certificate,  and  the 
tender;  and  demand  are  refused,  this  extinguishes 
his  obligation  to  pay  the  subscription,  both  as 
against  the  corporation  and  as  against  its  assignee 
if  it  becomes  insolvent.''  But  it  has  been  held  that 
a  subscriber  is  not  discharged  by  refusal  or  failure 
of  the  corporation  to  issue  to  him  a  certificate  of 
stock,  where  it  has  recognized  him  as  a  stockholder 
and  he  has  participated  as  such.**  And  where  a 
corporation  fails  to  issue  a  certificate  of  stock  to  a 
purchaser,  and  he  thereby  loses  dividends,  his  rem- 
edy is  to  counterclaim  for  their  amount  in  a  suit 
on  hb  note  given  for  the.  price  of  the  stock.** 
P«rfoniiaiic«  prevented  by  subscriber.     A  sub- 

a  loan  on  full  payment  of  the  sub- 
acription). 

<n.  Wnfl-tiiy  aSaot  of  ooatnurts 
wlUi  tUxA  paraona  see  supra  i  860. 

T7.  See  supra  91  765,  766,  771,  778, 
774,  796,  809. 


78.    See  supra  <;  766,  783,  788. 

n.  Windsor  Hotel  Co.  v.  SchenK 
76  W.  Va.  1,  84  SB  911.  And  see 
other  cases  supra  this  section,  and 
IS   774,   795,   809. 

[a]  Bxoltudon  of  snlwozllMr. — 
Failure  of  Incorporators  to  tender  an 
antecedent  subscriber  an  opportunity 
to  pay  the  initial  statutory  install- 
ment of  his  subscription  and  partici- 
pate in  the  first  meeting:  of  stock- 
holders releases  the  subscriber. 
Windsor  Hotel  Co.  v.  Schenk,  76  W. 
Va.  1,  84  SK  911.  • 

80.  In  re  Beaunisne,  182  111.  A. 
288.     See  supra  {  824  et  seq. 

81.  KnozvUle,  etc.,  R.  Co.  ▼.  Knoz- 
▼ille.  98  Tenn.  1.  87  SW  88S;  Re 
Pakenham  Pork  Fackingr  Co.,  12  Ont. 
L.  100,  4  OntWR  658,  7  OntWR  6E8. 
See  also  supra  {827. 

mMUbMlaad  prafamd  stook  see 
supra  i  572. 

89.     Potts  T.  Wallace,  82  Fed.  272. 

83.  Cotter  v.  Butte,  etc..  Smelting 
Co.,  31  Mont.  129.  77  P  60». 

St.  Majors  v.  Qirdner,  81  Cal.  A. 
47,  1S9  P  826. 

86.  Brewers'  F.  Ins.  Co,  ▼.  Clau- 
sen. 4  F.  Cas.  No.  1,851;  Pickering  v. 
Templeton,  2  Mo.  A.  434.  See  also 
supra  {  866. 

88.  See  Alteration  of  Instruments 
2  C.  J.,  p.  11»8. 

87.  Ky. — Owensboro  Seating:,  etc., 
Co.  ▼.  Miller,  ISO  Ky.  310,  113  SW 
423. 


Oh. — ^Bery  v.  Marietta,  etc,  R.  Co., 
26  Oh.  St.  673. 

S.  C. — Jackson  v.  Cherokee  Medi- 
cine Co.,  47  S.  C.  216.  25  BE  51. 

Texas. — Texas  Printlna:,  eto..  Co.  v. 
Smith,  4  Tex.  A.  Civ.  Cas.  (  4,  14 
SW  1074. 

Pr.  Edw.  Isl. — Stadicona  Ins.  Co. 
V.  Hodgson,  2  Pr.  Edw.  Inl.  480  (al- 
teration by  reduction  of  number  of 
shares). 

[a]  AppUoMtlOK  of  rait. — A  cred- 
itor of  a  coivoration,  who  was  also  a 
stockholder,  but  who,  without  au- 
thority, erased  from  the  corporate 
records  his  name  and  his  unpaid  sub- 
scription, cannot  enforce  against  the 
other  stockholders  any  liability  on 
their  unpaid  subscriptions.  Jackson 
V.  Cherokee  Medicine  Co.,  47  S.  C. 
215,   25   SB  51. 

8&  Qlbbons  v.,  Grinsel,  79  Wis. 
166,   48  NW  265. 

[a]  niostxattOB. — ^Where  a  con- 
tract between  the,  subscribers  to  the 
capital  stock  of  p:  corporation  and  the 
parties  proposing  to  erect  a  building 
for  them  Is  modlfled  In  a  manner 
which  improves  the  building,  with 
the  consent  of  a  majority  of  the 
subscribers,  but  without  the  knowl- 
edge or  consent  of  one  of  them,  that 
one  Is  not  released  from  liability  for 
his  subscription  by  reason  of  such 
change.  Gibbons  v.  Orinsel,  79  Wis. 
366,   48   NW  266. 

89.  Sodus  Bay,  etc.,  R.  Oo.  v. 
Hamlin,   24  Hun    (N.  T.)    290. 

[a]  Zllnstrattos; — A  subscriber  is 
not  released  by  the  fact  that  the 
printed  forms  of  the  contract  of  sub- 
scription which  had  been  circulated 
and  signed  separately  were  cut  apart 


seriber  cannot  claim  a  discharge  by  reason  of  a  fail- 
ure of  the  eorporation  to  pcnrform  the  contract  on 
ite  .part,  where  such  failure  to  perform  was  caused 
by  the  default  of  the  subscilber  himself,  as  by  fail- 
ure to  pay  installments  when  due.*'' 

[i  902]  (2)  Alteration  or  Erasure  of  Snbscrip- 
tion.  Subject  to  the  general  principles  in  regard  to 
the  alteration  of  instruments,**  an  intentional  al- 
teration of  a  contract  of  subscription  in  a  material 
matter  without  the  consent  of  the  subscriber  will 
discharge  him  from  liability  thereon.*^  It  has  been 
held,  however,  that  a  subscriber  may  be  presumed 
to  baye  assented  to  a  beneficial  change  made  by  a 
majority  of  the  subscribers,  although  without  his 
knowledge.** 

A  mere  mechanical  alteration  of  the  subscription 
paper  which  does  not  have  the  effect  of  altering 
the  contract  of  the  subscriber,  and  which  is  not 
intended  to  have  such  effect,  will  not  release  him.*' 

The  erasure -of  a  subscription  for  stock  does  not 
per  se  discharge  the  subscriber  or  prevent  suit  upon 
the  subscription,  but  explanatory  parol  «vidence 
is  admissible.*** 

[f  903]  (3)  Withdrawal,  Belease  or  STonpay- 
ment  of  Other  Subscriptions.  Under  the  view  that 
the  agreement  of  subscribers .  to  the  stock  of  a  cor- 
poration is  not  a  joint  obligation,**  the  release  of 
one  subscriber  will  ndt  operate  aa  a  release  of 
others."  Under  the  view,  however,  that  the  sub- 
scriber's contract  is  not  only  with  the  company  but 
with  the  other  subscribers,  and  that  the  several' 
subscriptions  are  the  mutual  considerations  for  each 
other,  a  release  of  part  of  the  subscribers  without 
the  actual  or  implied  consent  of  another  releases 
him  from  liability  upon  his  subscription.**  A  stock- 
holder is  released  where,  although  the  amount  fixed 
by  the  charter  has  been  subscribed,  subscriptions 
have  been  released  so  as  to  reduce  the  capital  large- 
ly and  materially  without  his  consent.**  Where  the 
subscription  agreement  provides  that  it  shall  become 
binding  when  a  certain  percentage  of  the  total  cap- 

and  all  written  parts-  attached  to  one 
printed  form,  whidi  was  then  filed 
In  the  office  of  the  secretary  of  state 
for  the  purpose  of  organising  the 
corporation.  Sodua  Bay,  etc,  R.  Co. 
V.  liamlln,  24  Hun  (N.  T.)   290. 

80.  Johnson  v.  Wabash,  etc, 
Plank-Road  Co.,  16  Ind.  389;  Greer  v. 
Chartlers  R.  Co.,  96  Pa.  891^42  AmR 
548;  Cheraw,  etc,  R.  Co.  v.  White,  10 
S.  C.  166. 

81.  See  supra  f  807. 
98.     Snodgrass  v.  B.  A.  Zander,  106 

Ark.  462.  164  SW  212;  Wilson  v. 
Hundley,  96  Va.  96,  SO  SES  402,  70 
AmSR  887. 

[a]  Anplloatloa  of  niU^— A  com- 
promise decree  making  an  offer  or 
promise  of  settlement  to  'all  alike 
who  are  liable  as  holders  of  the 
stock  of  an  Insolvent  corporation 
does  not  release  those  who  do  not 
accept  it  from  their  liability  as 
shareholders.  Hambleton  v.  Olenn. 
72  Md.  331,  20  A  116. 

93.  Ruts  V.  Esler,  etc.,  Mfg.  C6..  S 
111.  A.  83;  McCuUy  v.  Pittsburg,  etc., 
R..  Co.,  32  Pa.  25:  Pittsburg,  etc.,  R. 
Co.  v.  Qraham,  8  tyrant  (Pa.)  269. 
See  Crawford  County  v.  Pittsburg, 
etc.,  R.  Co.,  32  Pa.  141  (holding  that 
a  municipal  subscription  to  the  stock 
of  a  railroad  company,  made  after  It 
had  released  its  private  subscribers 
from  their  subscriptions,  was  in- 
valid). 

94.  Memphis  Branch  R.  Co.  v.  Sul- 
livan, 67  Oa.  240. 

[a]  AmUoatton  of  rol*^— A  mere 
nominal  subscription  to  fulfill '  the 
law  and  break  the  spirit  of  the  con- 
tract is  not  a  substantial  compliance 
with  the  charter,        
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itallzation  of  the  corporation  shall  have  been  aub- 
Bcribed,  the  withdrawal  of  a  subscriber  before  such 
percentage  of  subscription  has  been  reached  will  not 
invalidate  other  subscriptions  not  so  withdrawn.'* 

An  invalid  agreement  for  a  release  will  not  op- 
erate to  release  other  subscribers.^'  The  fact  that 
the  directors  without  authority  have  accepted  pay- 
ment "froin  some,  of  the  subscribers  in  depreciated 
currency  will  not  operate  to  release  other  subscrib- 
ers, because  the  action  of  the  directors  is  inopera- 
tive to  rdieve  the  subscribers  paying  in  depreciated 
currency  from  payment  of  the  difference.*' 

Nonpayment.  A  subscriber  to  the*  shares  of  a 
liorporation  will  not  be  released  from  his  contract 
by  reason  of  the  fact  that  other  subscribers  have 
not  paid  their  stibscriptions  in  full,"^  or  that  the 
corporation  has  accepted  from  other  subscribers,  in 
payment  of  their  subscriptions,  property  of  a  value 
less  than  the  amount  of  their  subscriptions."" 

[$  904]  (4)  Amendment  of  Charter— (a)  In 
CtooBraL    Where  an  amendment  to  the  charter  of 


the  corporation  is  of  such  character  as  to  Teqnirc 
the  unanimous  consent  of  the  stockholders,*  a  sub- 
scriber who  does  not  consent  to  the  amendment  is 
released  froni  liability  upon  his  subscription '  in 
the  absence  of  a  waiver  or  estoppel.'  Amendments 
which  are  not  of  this  character*  do  not  release  the 
subscriber  from  liability."  Hence  dissenting  stock- 
holders who  have  not  paid  their' stock  subscriptions 
are  relieved  from  liability  by  a  fundamental  amend- 
ment of  the  charter,  although  a  majority  of  the 
stockl^olders  may  have  agreed  thereto.'  An  amend- 
ment of  the  charter  of -a  corp>oration  anthorized  by 
its  terms  will  not  release  the  subscriber,^  nor  will 
a  change  aiithoriised  by  the  subscription  agreement,* 
or  a  change  authorized  by  the  law  under  which  in- 
corporation is  had.*  Under  a  power  reserved  to 
the  state  to  alter  or  amend  the  charter  of  the  6or- 
poration,  a  dissenting  stockholder  is  not  released 
by  an  amendment  in  furtherance  of  the  original 
purpose  of  the  corporation,  which  is  assented  to  by 
the  majority." 


loased  because  nominal  It  becomes 
equivalent  to  no  subscription,  ab  Ini- 
tio. Memphis  Branch  R.  Co.  v.  Sul- 
livan, 57  Ga.  240 

SS.  Union  Point  Nat.  Bank  v. 
Amoss,  144  Qa.  426,  87  SB  406,  Ann 
Casl918A  74. 

96.  Dorraan  v.  Jacksonvllje,  etc.. 
Plank  Road  Co.,  7  Fla.  265;  Jones  v. 
Dodge,  97  Ark.  248.  133  SW  828,  LRA 
ItlSA  472;  Stone  v.  Vandalla  Coal, 
etc.,  Co.,  E9  III.  A.  536;  Armstrong  v. 
Danahy.  7S  Hun  405,  27  NTS  60;  Wil- 
son V.  Hundley,  96  Va.  96,  30  SB  492, 
70  AmSR  837. 

97.  Hacon,  etc,  R.  Co.  v.  Vason, 
57  Ga.  314. 

98.  Cook  T.  Hopklnsvllle,  etc. 
Tump.  Road  Co.,  S2  SW  748,  17  KyL 
839;  Bergman  v.  Bvans,  92  Wash.  158, 
168  P  961,  AnnCasl918C  848. 

99.  Wlkle  V.  Avary,.12  Ga.  A.  148, 
76  SB  1039. 

1.  Amendnwnta  ■  Mqnlxlnr  vaanl- 
Buma  coBseiit  see  supra  {194. 

2.  U.  S. — Nugent  v.  Putnam  Coun- 
ty, 19  Wall.  241,  22  L.  ed.  83;  Ash- 
ton  V.  Burbank,  2  F.  Cas.  No.  682,  2 
Dill.   435. 

Ark. — Witter  v.  Mississippi,  etc., 
R.  Co..  20  Ark.  463. 

Del. — Delaware  R.  Co.  v.  Tharp,  6 
Del.  149. 

Ga; — ^Toungblood  v.  Georgia  Impr. 
Co.,  83  Ga.  797,  10  SE  124;  Snook  v. 
Georgia  Impr.  Co.,  83  Ga.  61,  9^E1 
1104;  Winter  \v.  Muscogee  R.  Co.,  11 
Ga.   438. 

111. — ^Pulton  County  v.  Hississlppl, 
etc.,  R.  Co.,  21   111.  338. 

Ind, — ShelbyvJlle,  etc.,  Turnp.  Co. 
•  V.  Barnes,  42  Ind.  498;  Booe  v.  Junc- 
tion R.  Co.,  10  Ind.  98;  McCray  v. 
Junction  R.  Co.,  9  Ind.  358;  Sparrow 
V.  BvansvUle,  etc.,  R.  Co.,  7  Ind.  369; 
Carlisle  v.  Terre  Haute,  etc.,  R.  Co., 
6  Ind.  316. 

Ky. — Weir  v.  Railey,  7  Ky.  Op.  379; 
Tully  v.  Cane  Run,  etc.,  Tump. 
Jload  Co.,  6  Ky.  Op.  330. 

Mass. — Katama  Land  Co.  v.  Jerne- 
gan,  126  Mass.  155;  Middlesex  Turnp. 
Corp;  V.  Swan,  10  Mass.  384,  6  AmD 
139 

BOch. — Tuttle  V.  Michigan  Air 
Line  R.  Co.,  35  Mich.  247. 

Miss. — Champion  v.  Memphis,  etc., 
R.  Co.,  35  Miss.  692;  Hester  v.  Mem- 
phis, etc,  R.  Co.,  32  Miss.  378. 

N.  H. — Union  Locks,  etc.  v.  Towns, 
1  N.  H.  44,  8  AmD  82. 

N.  J.— Delaware,  etc.,  R.  Co.  v. 
Irick,  23  N.  J.  L.  321. 

N.  T. — Buffalo,  etc.,  R.  Co.  v.  Pot- 
tle, 23  Barb.  21;  Hartford,  etc.,  R. 
Co.  y.  Croswell,  5  Hill  383,  40  AmD 
364. 

N.  C. — ^Thompson  v.  Ouion,  68  N.  C. 
113. 

Oh. — Bery  v.  Marietta,  etc.,  R.  Co., 
26  Oh.  St.  673;  Marietta,  etc,  R.  Co. 


v.  Elliott,  10  Oh.  St.  67. 

Pa. — Southern  Pennsylvania  Iron, 
etc.,  Co.  V.  Stevens,  87  Pa.  190;  Man- 
helm,  etc..  Tump.,  etc.,  Co.  v.  Arndt, 
31  Pa.  317;  Irvin  v.  Susquehanna, 
etc.,  Tump.  Co.,  2  Penr.  &  W.  466,  28 
AmD  53;  Indiana,  etc.,  Tump.  Road 
Co.  V.  Phillips,  2  Penr.  &  W.  184. 

Vt. — Rutland,  etc.,  R.  Co.  v.  Thrall, 

36  Vt.  636. 

Wis. — Noesen  v.  Port  Washington, 

37  Wis.  168;  Kenosha,  etc.,  R.  Co.  v. 
Marsh,  17  Wis.  18. 

8.  Batliloatloit  of  or  aaanteaoeace 
la  uosndSLant  see  supra  i  192. 

4.  AmenOmeiits  not  xaqnlzla^ 
naaaisioaa  ooasen*  see  supra  {   195. 

5.  U.  S. — Payson  v.  Withers,  19  F. 
Cas.  No.  10,864,   6   Blss.   269. 

Ark. — Jacks  v.  Helena,  41  Ark.  213. 

Ga. — Chattanooga,  etc.  R.  Co.  v. 
Warthen,  98  Ga.  599,  25  SB  988;  Wll- 
s6n  V.  Wills  Valley  R.  Co.,  38  Ga. 
466. 

111. — Terre  Haute,  etc.  R.  Co.  v. 
Earp,  21  111.  291;  Illinois  River  R. 
Co.  V.  Zimmer,  20  HI.  654;  Sprague  v. 
Illinois  River  R.  Co.,  19  111.  174;  Pe- 
oria, etc.,  R.  Co.  V.  Biting,  17  111.  429; 
Banet  v.  Alton,'  etc,  R.  Co.,  13  111.  604. 

Ind. — Cravens  v.  Eagle  Cotton 
Mills  Co.,  120  Ind.  6,  21  NB  981,  16 
AmSR  298. 

Iowa. — ^Peoria,  etc.,  R.  Co.  v.  Pres- 
ton, 35  Iowa  116;  Burlington,  etc.,  R. 
Co.  V.  White,  5  Iowa  409. 

Mlas.^-Champlon  v.  Memphis,  etc., 
R.  Co.,  35  Miss.  692. 

Mo. — ^Paclflc  R.  Co.  v.  Hughes,  22 
Mo.  291,  64  AmD  265:  Pacific  R.  Co. 
V.  Renshaw, '18   Mo.  210. 

N.  T. — Union  Hotel  Co.  v.  Hersee, 
79  N.  T.  454,  ?.5  AmR  536;  Pough- 
keepsle,  etc.,  Plank-Road  Co.  v.  Grif- 
fin, 24  N.  Y.  153  [rev  21  Barb.  454]; 
Schenectady,  etc.,  Plank-Road  Co.  v. 
Thatcher.  11  N.  T.  102. 

Pa. — Cross  V.  Peach  Bottom  R.  Co., 
90  Fa.  392;  Gray  v.  Monongahela 
Nav.  Co.,  2  Watts  ft  S.  166,  37  AmD 
600. 

Tex. — ^Henderson  v.  San  Antonio, 
etc.,  R.  Co.,  17  Tex.  660,  67  AmD 
676. 

6.  U.  S. — ^Nugent  v.  Putnam  Coun- 
ty, 19  Wall.  241,  22  L.  ed.  83:  Fergu- 
son V.  Meredith,  1  Wall.  25,  17  L.  ed. 
604;  Mowrey  v.  Indianapolis,  etc.,  R. 
Co.,  17  F.  Cas.  No.  9,891.  4  Blss.  78. 

Ark. — ^Witter  v.  Mississippi,  etc, 
R.  Co.,  20  Ark.  468. 

Ga. — Snook  v.  Georgia  Impr.  Co., 
83  Ga.  61,  9  SE  1104;  Winter  v.  Mus- 
cogee R.  Co.,  11  Oa.  438. 

111. — Fulton  County  v.  Mississippi, 
etc,  R.  Co..  21  III.  338. 

Ind.— Shelbyvllle,  etc.,  Turnp.  Co. 
V.  Barnes,  42  Ind.  498;  Marks  v. 
Junction  B.  Co.,  IS  Ind.  387;  Booe  v. 
Junction  R.  Co.,  10  Ind.  93;  McCray  v. 
Junction  R.  Co..  9  Ind.  358;  Sparrow 


V.  Bvansvllle,  etc.,  R.  Co.,  7  Ind.  369. 

La. — Hoey  v.  Henderson,  32  Ldi. 
Ann.  1069. 

Me. — Oidtown,  etc,  R.  Co.  t  Vea- 
zle,  39  Me.  671. 

Md. — Huglies  V.  Antietam  Mfg: 
Co.,  34  Md.  816. 

Mass. — Middlesex  Tump.  Corp.  v. 
Swan,  10  Mass.  384,  6  AmD  139;  Mid- 
dlesex Tump.  Corp.  v.  Locke,  8  Masa. 
268. 

Mich.— Tuttle  v.  Michigan  Air  Line 
R.  Co.,  36  Mich.  247. 

Miss. — Hester  v.  Memphis,  etc,  R. 
Co.,  32  Miss.  378;  New  Orleans,  etc., 
R.   Co.   V.   Harris.   27   Miss.   617. 

N.  H. — Union  Locks,  etc.  v.  Towne, 
1  N.  ft.  44    8  AmD  88. 

N.  J. — ^Kean  v.  Johnson,  9  N.  J.  ESq. 
401. 

N.  T. — ^Hartford,  etc.,  R.  Co.  v. 
Croswell,  6  Hill  383,  40  AmD  364. 

N.  C. — Charlotte  First  Nat.  Bank 
V.  Charlotte,  86  N.  C.  483;  Thompson 
V.  Gulon,  68  N..C.  113;  North  Caro- 
lina R.  Co.  V.  Leach,  49  N.  C.  340. 

Oh. — ^Marietta,  etc^  R.  Co.  v..  El- 
liott, 10  Oh.  St  67;  James  v.  Cincin- 
nati,  etc,   R.  Co.,   2  Disn.   261. 

Pa. — Manhelm,  etc,  Turnp.,  etc., 
Co.  V.  Arndt,  31  Pa.  317;  Indiana, 
etc,  Turnp.  Road  Co.,  v.  Phillips,  2 
Ponr.  ft  W.  184. 

Wis. — Kenosha,  etc,  R.  Co.  v. 
Marsh,  17  Wis.  13. 

Ont. — Stevens  v.  London  Steel 
Works   Co.,    15   Ont.   76. 

7.  Witter  y.  Mississippi,  etc,  R. 
Co.,  20  Ark.  468:  Burlington,  etc,  R. 
Co.  V.  White,  6  Iowa  409;  Fairfax  v. 
Bloch,   130  La.  761,  68  S  668. 

8.  Illinois  River  R.  Co.  v.  Beers, 
27   111.   185. 

[a]  ninatzationv— A  subscriber  to 
the  capital  stock  of  a  railroad  com- 
pany, who  agrees  to  be  subject  to  the 
rules  and  regulations  which  may 
from  time  to  time  be  adopted  by  the 
directors,  car.not  avoid  payment  be- 
cause the  charter  has  been  amended, 
reducing  the  number  of  days  of  no- 
tice to  be  given.  If  the  amendment 
of  the  charter  has  been  accepted.  Il- 
linois River  R.  Co.  v.  Beers,  27  111. 
186. 

9.  U.  S. — Nugent  v.  Putnam  Coun- 
ty, 19  Wall.  241,  22  L.  ed.  83;  Mowrey 
V.  Indianapolis,  etc,  R.  Co.,  17  F.  Cas. 
No.  9,891,  4  Bisa  78. 

111. — Illinois  River  R.  Co.  v.  Zim- 
mer, 20  111.  664. 

La. — Fairfax  v.  Bloch,  130  La.  761. 
68   S   663. 

N.  T. — ^Buffalo,  etc,  R.  Co.  v.  Dud- 
ley,  14  N.  T.   336. 

Oh. — Armstrong  v.  Karshnor,  47  Oh. 
St.  276,  24  NB  897. 

10.  In  re  Sharood  Shoe  Corp.,  192 
Fed.  946;  Union  Hotel  Co.  v.  Hersee. 
79  N.  T.  454,  35  AmR  586:  Bufblo. 
etc.,  B.  Co.  V.  Dudley,  14   N.  T.  336; 


For  latex  eases,  dsvelopmeata  and  ChaaffM  in  the  law  see  cumulaUve  Annotations,  ^jM|  tlt^e.  page  and  note  number. 
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After  forfeitim..  A  material  alteration  in  the 
«harter  made  without  the  consent  of  a  subsoriber 
after  his  stock  was  forfeited  will  not  release  him 
from  payment  of  a  note  given  for  the  subscription." 

UaacSspted  amendment.  When  an  amiendment  of 
the  charter  of  the  corporation  was  not 'mandatory 
but  merely  permissive,  and  the  corporation  never 
accepted  the  amendment  or  acted  under  it,  such 
amendment  never  became  a  part  of  the  charter^  and 
hence  cannot  release  a  subsoriber  from  bis  subscrip- 
tion." 

Increase  or  redaction  of  stock.  The  question  of 
how  far  a  subscriber  is  released  from  liability  by 
an  increase  "  or  reduction  ^*  of  the  capital  stodc  of 
the  corporation  has  already  been  treated. 

[i  905]  (b)  Change  of  Name."  An  amend- 
ment changing  the  name  of  the  corporation  is  not 
such  an  amendment  as  will  discharge  a  nonassenting 
stockholder  from  liability  on  his  subscription.^* 

[i  906]  (6)  Authorized  Acts.  Of  course,  ex- 
cluding possible  cases  in  which  a  subscription  may 
expressly  provide  for  a  release  or  discharge  from 
liability,'*  a  subscriber  for  stoek  is  not  discharged 
from  liability  on  his  subscription  by  reason  of  an 
act  of  the  corporation  which  is  within  the  powers 
validly  conferred  upon  the  corporation  by  its  char- 
ter, articles  of  incorporation,  or  governing  statute, 
or  by  a  constitutional  amendment  thereof,'^  unless 
the  act  is  of  such  a  character  as  to  require  the  unan- 
imous consent  of  the  stockholders,  and  the  subscrib- 
er claiming  to  be  discharged  has  not  consented  and 
has  done  nothing  which  operates  as  an  estoppel.'* 


Troy,  etc,  R.  Co.  v.  Kerr,  17  Barb. 
(N.  T.)  681;  Everhart  v.  West  Ches- 
ter, etc.,  K.  Co.,  28  Pa.  839. 

11.  Mitchell  V.  Rome  R.  Co.,  17 
Ga.  574. 

13.  Chattanoogra,  etc.,  R.  Co.  v. 
Warthen,  98  Ga.  599,  '25  SB  988. 

[a]  AppUcatlon  of  mla.r— In  an 
action  by  a  railroad  company  against 
one  of  Its  stockholders  to  recover  as- 
sessments on  capital  stock  sub- 
scribed by  him,  the  plea  of  defend- 
ant, averringr  that  a  part  of  the  stock- 
holders had  procured  the  passage  of 
sn  act  of  the  legislature  changing  the 
provision  of  the  charter  as  to  the  lo- 
cation of  the  road,  and  that  the  board 
of  directors  had  •adopted  the  same, 
but  failing  to  show  that  it  was  so  ac- 
cepted as  to  Aiake  it  binding  npon 
the  corporation,  was  bad  on  demur- 
rer. Mississippi,  etc,  R.  Co.  v.  Gas- 
ter.  24  Ark.  96. 

13.  BC«et  of  iB«K«Mia  of  oApltal 
•took  see  supra  i  747. 

14.  Effsot  of  radnottoa  of  oApttal 
■took  see  supra  i  748. 

15.  Okaaf •  of  nam*  iMfor*  otsan- 
IsattoB  see  supra  t  795. 

16.  U.  S. — Priest  V.  Glenn,  61  Fed. 
400,  2  CCA  305. 

Ala. — Semple  v.  Glenn,  91  Ala.  245, 
9  S  2C5,  24  AmSR  894. 

Cal. — Mahan  v.  Wood,  44  Cal.  462. 

Ga. — Howard  v.  Glenn,  85  Ga.  238, 
11  SE  610,  21  AmSR  166. 

Ky. — TuUy  v.  Cane  Run,  etc, 
Turnp.  Road  Co.,  6  Ky.  Op.  830;  New 
Liberty  Literary  Inst.  v.  Curd,  3  Ky. 
Op.  211. 

Me. — ^Bucksport,  etc.,  R.  Co.  v. 
Buck,  68  Me.  81. 

N.  Y. — Buffalo,  etc.,  R.  Co.  v.  Dud- 
ley, 14  N.  T.  SS8;  Schenectady,  etc., 
Plank-Road  Co.  v.  Thatcher,  11  N.  Y. 
102;  Yonkers  Qasette  Co.  v.  Taylor, 
30  App.  Dlv.  834,  51  NY8  969. 

Pa. — Com.  T.  Pittsburgh,  41  Pa. 
278;  North  Whitehall  Tp.  v.  South 
Whitehall  Tp.,  3  Serg.  &  R.  117. 

Tenn. — Greenville,  etc., .  R.  Co.  v. 
Johnson,  8  Bazt.  882. 

Wis. — ^Racine  County  Bank  v. 
Ayers,  12  Wis.  512. 

Bng. — Colchester  v.  Seaber,  3  Burr. 
1866,  97,  Reprint  1140;  Scarborough  v. 


Butler,  8  Lev.  238,  83  Reprint  668; 
Mellor  V.  Spateman,  1  Saund.  348  note 
1,  86  Reprint  496,  10  ER  273. 

IPownr  of  laaJiHrttjr  atookkoUsrm  to 
e)u»f»  aun*  see  supra  (  195. 

17.  See  supra  IS  832  et  seq,  847 
et  seq,  892. 

18.  U.  S. — Nugent  v.  Putnam 
County,  19  Wall.  241,  22  L.  ed.  83. 

Conn. — Danbury,  eta.,  R.  Co.  v. 
Wilson,  22~-Conn.  435. 

Ill.-M3ttawa,  etc.,  R.  Co.  v.  Black, 
79  111.  262. 

Ind. — White  v.  Butler  University, 
78  Ind.  586. 

Kan. — Ginrlch  v.  Patrons'  Mill  Co., 
^1  Kan.  61. 

Ky. — Fry  v.  Lexington,  etc,  R. 
Co.,  2  Mete.  814. 

La. — Vicksburg,  etc.,  R.  Co.  v.  Mc- 
Kean,  12  La.  Ann.  638;  State  v.  Atch- 
afalaya  R.,  etc.,  Co.,  6  Rob.  63. 

Md. — WilUamsport,  etc.,  Turnp.  Co. 
Y.  Hollman,   8  Gill  &  J.  75. 

Mass. — City  Hotel  v.  Dickinson,  6 
Gray  586.  See  Agricultural  Branch 
R.  v.  Winchester,  13  Allen  29  (hold- 
ing that  if,  by  the  terms  of  subscrip- 
tion to  the  capital  stock  of  a  rail- 
road company,  it  la>  recommended 
that  interest  be  paid  to  stockholders 
on  payments  for  stock,  a  subscriber 
cannot  resist  payment  of  his  sub- 
scription on  the  ground  that  such  In- 
terest has  been  paid). 

Miss. — Ellison  V.  Mobile,  etc.,  R. 
Co.,   36  Miss.  672. 

N.  Y. — Myers  v.  Sturgls,  128  App. 
Dlv.  470,  108  NYS  628. 

Oh. — Armstrong  v.  Karshner,  47 
Oh.  St.  276,  24  NE  897;  Jewett  v. 
Valley  R.  Co.,  84  Oh.   St.  601. 

Wis. — Port  Edwards,  etc.,  R.  Co.  v. 
Arpin,  80  Wis.  214,  49  NW  828;  Gib- 
bons v.  Grinsel,  79  Wis.  366,  48  NW 
255. 

OMaa  r«f«x*nMai 
Change    in    location    of    railroad,  or 

turnpike  see  supra  I  901. 
Sale  or  lease   of  works   or  property 

of  corporation  see  Infra  9  913. 

19.  Oroaa  refsrenoaBi 
Alteration  or  amendment  of  charter, 

articles  of  incorporation,  or  general 
law  see  supra  |  184  et  seq. 
Charter,  articles  of  Incorporation,  or- 


Pledge  of  stock.  The  faot  that  the  corporation 
issues  its  entire  stock  to  trustees,  to  be  held  as  col- 
lateral security  for  a  loan  and  to  be  transf^-red  by 
the  trustees  to  the  subscribers  on  payment  of  their 
subscriptions,  will  not  release  the  -  subscriber.^" 

Oompromise  of  debts.  The  fact  that  the  directors 
of  the  corporation  have  compromised  and  paid  all 
of  the  dejbts  of  the  corporation  with  their  own 
money  is  not  a  discharge  of  the  stockholder." 

[i  907]  (6)  Irregidarity  in  Election  of  Oficers 
or  Adoption  of  By-Laws.  An  irregularity  in  the 
election  of  directors  is  not  a  ground  upon  which 
payment  of  a  stock  subscription  can  be  resisted,'^ 
and  the  same  is  true  of  an  illegal  election.^'  Ir- 
regularities in  the  adoption  of  corporate  by-laws 
will  not  release  a  subscriber.'*  The  subsequent  de- 
fault or  neglect  of  the  commissioners  appointed  to 
take  subscriptions  to  the  shares  of  a  corporation  in 
process  of  organization  to, give  notice  to  choose 
directors  does  not  operate  as  a  revocation  of  a.  sub- 
scription.*' 

[i  908]  (7)  Violence  of  Obarter  or  intra 
Vires  Acts.  The  failure  of  the  directors  of  a  cor- 
poration to  carry  out  the  purpose  of  the  charter, 
or  the  doing  by  them  of  ultra  vires  acts  not  war- 
ranted by  the  charter,  will  not  afford  a  ground  for 
releasing  a  dissenting  stockholder  from  his  con- 
tract of  subscription.^  Under  some  statutes  it  is 
provided  that  a  particular  violation  of  the  charter 
or  governing  statute  shall  take  away  a  given  right 
of  action,  and  under  such  statutes  a  shareholder 
may  plead  a  violation  of  the  charter  or  statute  by 

general  law  as  entering  into  con- 
tract  of  subscription  see  supra   ( 

801. 
Estoppel   of  subscriber   see   Infra  } 

918. 
Powers  of  majority  generally  see  In- 
fra XII,  A 

80.    Northwood  Union  Shoe  Co.  v. 
Pray,  67  N.  H.  486,  32  A  770. 
^    31.    Chouteau  Ins.  Co.  v.  E^oyd,  74 
Mo.   286. 

S3.  Steinmets  v.  Versailles,  etc., 
Turnp.  Co.,  57  Ind.  457;  Ginrlch  v. 
Patrons'  Mill  Co.,  21  Kan.  61:  Ohio, 
etc.,  R.  Co.  V.  McPherson,  35  Mo.  13, 
86  AmD  128;  Central  Plankroad  Co. 
v.  Clemens,  16  Mo.  359;  All  Sainta 
Church  v.  Lovett,  1  N.  Y.  Super.  19l7^ 
Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.) 
23,  16  AmD  429. 

[a]  ftifllolsncy  of  nottoat^-The  in- 
sufBciency  of  the  notice  of  the  elec- 
tion has  no  effect  to  dishargei  the 
subscriber  from  his  promise  to  pay 
for  his  stock.  Central  Plankroad  Co. 
V.  Clemens,  16  Mo.  369. 

83.  Johnson  v.  CrawfordsvUle, 
etc.,  R.  Co.,   11  Ind.  280. 

at.  Ginrlch  v.  Patrons'  Mill  Co.. 
21   Kan.    61. 

36.  Union  Tump.  Road  Co.  v.  Jen- 
kins, 1  Cal.  (N.  Y.)  381,  Col.  &  C. 
Cas.  264  [rev  on  other  grounds  1  Cal. 
Cas.   86]. 

.  se.  Ala.— SmltR  V.  Tallassee 
Branch  Cent.  Plank-Road  Co.,  30 
Ala.  660. 

Ark.— Mtsstssippl,    etc.,    R;   Co.   v. 
Cross,  20  Ark.  443;  Bz  p.  Booker,  18' 
Ark.   838. 

Ga. — Russell  v.  Alabama  Midland 
R.  Co.,  94  Ga.  610,  20  SE  350;  Bunn 
v.  Farmers'  Warehouse  Co.,  18  Go. 
A.   567,    90   SE  78. 

111. — Chetlain  y.  Republic  L.  Ins. 
Co.,  86  III.  220;  Chandler  v.  Northern 
cross  R.  Co.,  18  111.  190;  McCoy  v. 
World's  Columbian  Exposition,  87 
111.  A.  COS  [aff  186  111.  166,  57  NE 
1048,  78  AmSR  888];  Fey  v.  Peoria 
Watch  Co.,  32  111.  A.  618. 

Ind. — Cravens  v.  Bagle  Cotton 
Mills  Co.,  120  Ind.  C  21  NB  981,  16 
AmSR  298. 

Kan.— Ginrioh  v.  Fatronr  Mill  Oi>« 
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the  corporation  as  a  defenge  in  an  action  on  his 

BTibscription  contract.*' 

Wrongfnl  iasne  of  stodc  The  isstiing  of  false 
certificates  of  paid-up  stock  by  agreement  of  the 
stockholders  is  no  ground  for  one  of  the  subscribers, 
a  party  to  the  agreement,  to  have  his  subscription 
set  aside.*'  A  person  who  has  received  what  he 
subscribed  for  cannot  complain  of  an  issue  of  stock 
to  those  who  could  not  have  compelled  it,  whose 
names  were  not  on  the  books,  or  who  had  not  ac- 
tually paid  in  the  amount  required  down.** 

Proceedings  for  ouster.  The  pendency  of  pro- 
ceedings in  quo  warranto  to  oust  the  corporation 
from  exercising  its  corporate  franchises  is  not  a 
release  of  a  subscriber  to  its  stock.*"  So  it  is  no 
defense  in, a  suit  by  a  railroad  company  to  recover 
a  subscription  to  its  stock  that  the  roEtd  has  been 
seized  by  the  governor  of  the  state.**   '  < 

[i  909]  (8)  Illegal  Acts.  A  stockholder  is  not 
released  by  the  fact  that  the  corporation  engages  in 
illegal  projects  after  its  organization,'*  nor  by  the 
fact  that  its  operations  are  inconsistent  with  the 
public  interest,**  or  that  it  has  acted  in  violation 
of  law.**  A  stockholder  cannot  defend  upon  the 
ground  that  there  was  an  agreement  among  the 
promoters  that  the  corporation  should  be  organ- 
ized for  an  unlawful  purpose,  where  no  such  pur- 
pose is  apparent  from  the  certificate  of  organiza- 
tion or  charter." 


1a. — ^Vlckaburg,  etc.,  R.  Co.  v.  Mc- 
Kean,  12  La.  Ann.  6S8;  Canal  Bank  v. 
Holland,  5  La.  Ann.  382;  New  Or- 
leans First  Municipality  T.  Orleans 
Theatre  Co.,  i  Rob.   209. 

Md. — Tagrgrart  v.  Weatern  Maryland 
R.  Co.,  24  Md.  563,  89  AmD  760. 

Mass. — Ag:rlcultural  Branch  R.  Co. 
_v.  Winchester,  13  Allen  29;  City  Ho- 
tel  V.  Dickinson,   6  Gray  686;  Little 
V.  Obrlen,  9  Mass.  423. 

Mo. — Hannibal,  etc.,  Plankroad  Co. 
V.  Menefee,  25  Mo.  647;  Central 
Plankroad  Co.  v.  Clemens,  16  Mo.  S69. 

Oh. — Mllford,  etc.,  Tump.  Co.  v. 
Brush,  10  Oh.  Ill,  36  AmD  78. 

P«u — Hanover  Junction,  etc.,  R.  Co. 
V.  Qrubb,  82  Pa.  86;  Donaldson  v. 
Rabenhold,  23  Pa.  Dlst.   796. 

Vt. — Connecticut,  etc.,  R.  Oo.  v. 
Bailey,  24  Vt.  465,  68  AmD  181. 

87.  See  statutory  provisions;  and 
Martlndale  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  608;  North  Ulssourl  R. 
Co.  V.  Winkler,  33  Mo.  854;  Christian 
University  v.  Jordan,  29  Mo.  68. 
'  as.  Goff  V.  Hawkeye  Pump,  etc, 
Co.,  62  Iowa  691,  18  NW  307. 

99.  Svrartwout  v.  MlcbiKan  Air 
Line  R.  Co.,  24  Mich.  389. 

30.  Orovlllj,  etc.,  R.  Co.  v.  Plumas 
County,    37   Cal.    S64. 

3X.  Mullins  V.  North,  etc.,  R.  Co., 
64  Ga.  680. 

33.  U.  S.  Vinegar  Co.  y.  Foehren- 
bach,  148  N.  T.  58,  42  NB  403;  U.  S. 
Vinegar  Co.  v.  Schlegel,  143  N.  T. 
537,   38   NB  729. 

33.  Smith  V.  Tallassee  Branch 
Cent.  Plank-Road  Co.,  30  Ala.  650. 

34.  Conn. — Naugatuck  Water  Co. 
v.  Nichols,  68  Conn.  403,  20  A  316,  8 
LRA   637. 

Ind. — MUler  v.  Wild  Cat  Gravel 
Road  Co.,  67  Ind.   241. 

Iowa. — Courtright  v.  Deeds,  87 
Iowa  603. 

Oh. — Voorhees  v.  Circlevllle  Bank, 
19  Oh.  463. 

Alta. — Re  Western  Canadian  P. 
Ins.  Co.,  19  DomL  170,  30  WsstLR 
137. 

[a]  AjpUoation  of  mto<— In  a 
proceeding  by  receivers  of  a  Ixtnk 
against  stockholders  to  compel  them 
to  pay  up  their  stock,  it  is  no  ground 
of  discharge  that  a  violation  of  law 
was  committed  in  assuming  to  do 
business  under  the  act  of  incorpora- 


tion, in  pursuance  of  which  the  or- 
ganization of  the  bank  was  effected 
or  intended  to  be  effected.  Voor- 
hees V.  Circlevllle  Bank,  19  Oh.  463. 

36.  U.  3.  Vinegar  Co.  ,v.  Schlegel. 
67  Hun  356,  22  NTS  407  [aff  143  N.  T. 
?37,  38  NB  729];  Globe  Sewer  Pipe 
Co.  V.  Otis,  22  NTS  411. 

36.  Fla. — Southern  L.  Ins.,  eta, 
Co.  V.  Lanier,  6  Fla.  110,  68  AmD  448. 

111. — Peo.  V.  Barnett,  91  III.  422: 
Chetlaln  v.  Republic  L.  Ins.  Co.,  86 
111.  220;  Peo.  y.  Logan  County,  63  111. 
374. 

Ind. — ^Hornaday  y.  Indiana,  etc.,  R. 
Co.,   9   Ind.   263. 

Iowa. — Merrill  v.  Reaver,  £0  Iowa 
404. 

Kan. — Qlnrich  v.  Patron's  Mill  Co., 
21   Kan.   61. 

Ky. — Oldham  v.  Mt,  Sterling  Impr. 
Co.,  103  Ky.  629,  45  SW  779,  20  KyL 
207;  Cook  v.  HopkinsvlUe,  etc.,  Turn- 
p.  Road  Co.,  97  Ky.  683,  32  SW 
748. 

Mo. — Columbia  Bottom  Levee  Co.  v. 
Meier,  39  Mo.  63. 

Nebr. — ^American  Bldg.,  etc,  Assoc 
y.  Ralnbolt,  48  Nebr.  434,  67  NW  493: 
Hards  v.  Platte  Valley  Impr.  Co.,  46 
Nebr.   709,    65    NW   781. 

N.  T. — Dorris  v.  French,  4  Hun  292. 

Or, — Pacific  Mill  Co.  y.  Inman,  46 
Or.  362,  80  P  424. 

S.  C. — Glenn  y.  Rosfcorough,  48  S. 
C.  272,  26  SB  611. 

37.  State  Nat.  Bank  y.  Robidoux, 
67  Mo.  446;  Huster  v.  Newktrk 
Creamery,  etc.,  Co.,  42  Okl.  440,  141  F 
790,   LRA1915A    390. 

38.  Ky.— McMillan  y.  Maysvllle, 
etc,  R.  Co.,  16  B.  Mon.  218,  61  AmD 
181. 

N.  T.— Buffalo,  etc,  R.  Co.  v.  Gif- 
ford.  87  N.  T.  294;  Buffalo,  etc.,  R. 
Co.  y.  Clark,  22  Hun  859  (aff  87  N.  T. 
2941. 

N.  C. — Raleigh  Impr.  Co.  y.  An- 
drews, 96  SB  1032. 

Oh. — ^Armstrong  y.  Karshner,  47 
Oh.  St.  276,  24  NB  897. 

Pa.— Miller  v.  Pittsburgh,  etc.,  R. 
Co.,  40  Pa.  237,  80  AmD  570. 

Wis, — Milwaukee  Smelting,  etc, 
Co.  v.  Lindenberger,  142  Wis.  273,  124 
NW  272. 

[a]  niuatmUon^— A  mere  cessa- 
tion of  work  on  a  road  within  a  very 
short  distance  of  the  terminus  desig- 


[$  910]  <9)  HisnuuiAgeaient.  Mere  misman- 
agement of  the  affairs  of  a  corporation  by  its  offi- 
cers and  agents  will  not  operate  as  a  release  of  lia- 
bility upon  stock  subscriptions.*" 

[$  911]  (10^  Snspeiuioii,  Komuor,  or  Aban- 
donmeint  of  Undertaking.  A  subscriber  to  the  cap- 
ital stock  cannot  defeat  his  liability  on  such  sub- 
scription by  showing  that  the  corporation  was  not 
at  the  time  actively  engaged  in  the  business  for 
which  it  was  organized.*'  The  mere  fact  that  the 
work  on  thb  corporate  undertaking  has  been  tem- 
porarily suspended  is  not  such  evidence  of  an  aban- 
donment of  the  enterprise  as  will  discharge  a  sub- 
scriber from  his  obligation  of  payment,  since  the 
refusal  of  the  subscribers  to  pay  according  to  their 
contracts  may  be  the  very  cause  of  the  suspension, 
and  the  very  object  of  the  attempt  to  enforce  their 
contracts  may  be  to  get  money  to  revive  or  continue 
the  prosecution  of  the  work.**  But  in  the  absence 
of  consent  or  estoppel  **  subscribers  are  discharged 
by  an  unauthorized  abandonment  of  the  undertaking 
for  which  the  corporation  was  created  or  of  such 
a  material  part  thereof  as  constitutes  a  material 
change  in  the  undertaking,*"  unless  the  r^hts  of 
creditors  or  other  stockholders  are  involved  and  re- 
quire enforcement  of  the  subscriptions.**  And  it 
has  been  held  that,  after  the  corporation  ceases  to 
do  business,  no  right  of  creditors  being  involved 
and  no  corporate  debts  existing,  the  corporation  can- 

nated  In  the  articles  of  incorporation, 
where  the  articles  are  not  changed, 
and  there  is  no  resolution  of  the  di- 
rectors providing  for  a  termination 
of  the  road  at  the  point  where  the 
work  is  stopped.  Is  not  such  a  change 
as  will  work  a  release  of  the  contract 
of  a  nonassentin^  shareholder.  Buf- 
falo, etc.,  R.  Co.  V.  Clark,  22  Hun 
369   [aff  87  N.  T.  294]. 

[b]  Ap^loatioa  of  rnle^-Where 
additional  capital  stock  is  subscribed 
on  condition  that  the  corporation 
make  a  certain  extension  of  their 
business,  a  person  who  refuses  to 
pay  his  subscription,  and  thereby 
prevents  such  extension,  ctuinot  be 
relieved  from  his  liability  on  the 
ground  that  the  failure  to  make  the 
extension  rendered  the  contract  void 
for  want  of  consideration.  Brewer^ 
F.  Ins.  Co.  V.  ClaUBOn,  4  F.  Caa.  No. 
1,861. 

38.  McCuUy  y.  Pittsburgh,  etc,  R. 
Co.,  32  Pa.  26.    See  infra  i  918. 

40.  Ga, — South  Georgia,  etc,  R. 
Co.  V.  Ayres,  66  Ga.  230;  Winter  y. 
Muscogee  R.  Co.,  11  Ga.  438. 

111. — Illinois  Grand  Trunk  R.  Co.  y. 
Cook,  29  111.  287. 

Ky. — Wolley  y.  Combs,  8  Ky.  Op. 
103. 

Pa. — ^Auburn  Bolt,  etc.  Works  y. 
Schultz,  143  Pa.  266,  22  A  904;  Caley 
V.  Philadelphia,  etc.,  R.  Co.,  80  Pa. 
363;  McCully  v.  Pittsburgh,  etc,  R. 
Co.,  82  Pa.  26;  Delaware  River,  etc. 
R.  Co.  y.  Rowland,  7  Pa.  Caa.  99,  9  A 
929 

dnt. — ^Bullion  Min.  Co.  v.  Cart- 
wright,  10  Ont.  L.  438,  5  OntWR  621. 
6  OntWR  606. 

Ohasf*  la  looatioa  of  sailxoad, 
tnmplke,  sto.  see  supra  I  901. 

41.  Ind. — Bish  y.  Bradford,  17 
Ind.  490;  Hardy  y.  Merriweathlr.  li 
Ind.   203. 

Ky. — Fountain  Ferry  Tump.-Road 
Oo.  y.  Jewell,  8  B.  Mon.  140;  Smith 
v.  Gower,  2  Duv.  17. 

N.  T. — Phcenix  Warehousing  Co.  y. 
Badger,   67   N.   T.  294. 

X  C. — Raleigh  Impr.  Co.  y.  An- 
drews,  96  SB  1032. 

Oh.— Four  Mile  Valley  R.  Co.  v. 
Bailey,  18  Oh.  Stj  208. 

See  Chouteau  Ins.  Co.  y.  Floyd, 
74  Mo.  286  (holding  that  a  reso- 
lution   by    a    board    of    directors   to 
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not  recover  the  nnpaid  balance  against  the  estate  of 
a  deceased  subscriber.^* 

[f  912]  Ul)  Delay  in  Oommeiudiig  or  Oom- 
pleting  UndertaJdng.  If  the  undertaking  is  not  com- 
menced bona  fide  within  the  time  prescribed  by  the 
charter,  articles  of  incorporation,  or  contracts  of 
subscription,  subscribers  are  dischai^d  from'  lia- 
bility,*" unless  they  have  eoipsented  or  are  otherwise 
estopped.**  And  the  same  is  tme  where  the  works 
of  the  corporation  are  not  constructed  within  the 
time  fixed  by  a  condition  in  the  contract  ef  sub- 
scription.** But  delay  in  the  prt^ess  of  the  enters 
prise  does  not  discharge  a  subscriber,  unless  it  comes 
within  some  express  or  implied  condition  or  term  of 
his  contract.**  A  subscriber  is  xeleased  by  delay 
which  ander  the  law  under  which  the  corporation 
is  organized  amounts  to  a  forfeiture  df  the  corpo- 
ration's charter,*'  and  his  liability  is  not  revived  by 
the  subsequent  passage  of  an  act  suspending  the 
limitation.** 

Iijimction.  A  corporation  ,may  recover  the 
amount  of  a  subscription  to  its  stock,  although  a 
temporary  injunction  against  proceeding  with  its 
works  has  been  granted  against  it.** 

[i  913]  (12)  Sale  or  Lease  of  Property.  A 
sale  *"  or  lease  **  of  the  property  of  the  corporation 
will  not  discharge  a  stockholder  from  liability  upon 
his  subscription.  So  a  sale  of  the  property  of  the 
corporation  upon  mortgage  foreclosure  will  not  dis- 
charge the  liability  upon  stock  subscriptions.'' 

[f  914]  (13)  Loss  or  Depreciation  of  Assets  oi 
Failure  of  Undertaking.    When  a  corporation  has 


been  organized  and  has  entered  upon  the  business 
for  which  it  was  created,  a  subscriber  for  or  pur- 
chaser of  its  stock  is  not  discharged  from  liability 
on  hisreontract  by  the  subsequent  loss  or  deprecia- 
tion of  its  assets,"*  nor  by  the  failure  of  the  under- 
taking." 

[$  915]  |(14)  InsolTency.  The  fact  that  the 
corporation  has  become  insolvent  will  not  operate 
as  a  discharge.**  It  is  no  defense  to  an  action  on  a 
subscription  to  stock  that  the  corporation  is  in  the 
hands  of  a  receiver.** 

[$  916]  (15)  Consolidation.  The  consolidation 
of  a  corporation  with  another  corporation  in  fur- 
therance of  the  purpose  for  which  it  was  organized 
will  not  release  the  subscriber,*'  where  such  con- 
solidation is  authorized  by  an  existing  statute.** 

[$  917]  (16)  Payment.  It  is  obvious  that  pay- 
ment is  a  discharge  of  liability  upon  a  stock  sub- 
Bcription,**  and  the  payment  may  be  a  voluntaiy 
payment  by  a  third  person  to  the  corporation.*"  And 
of  course  an  actual  payment  in  property  or  services 
in  accordance  with  the  provisions  of  the  subscrip- 
tion, assuming  that  they  are  valid,  is  a  complete  de- 
fense against  an  action  by  the  corporation  on  the 
subscription.*^ 

H  918]  c.  Estoppel  to  Set  ap,  or  Waiver  of. 
Bdeaso  or  Discharge.  A  stockholder  or  subscriber 
cannot  set  up  an  act  of  the  corporation  as  discharg- 
ing him  from  liability  for  payment  of  his  stock 
subscription  where  he  has  ass&ted  to  it**  or  ac- 
quiesced therein.'*  Further,  the  stockholder's  acts 
may  be  such  as  to  estop  him  from  setting  up  the 


dissolve     the    corporation    will    not 

Srevent  the  corporation  from  levy- 
iK  assessments  on  unpaid  stock); 
Lucas  Market  Sav.  Bank  v.  Gold- 
soil,  g  Mo.  A.  S96  (holding  that  a 
call  on  a  stock  subscription  Is  not 
invalid  merely  because  prior  thereto 
the  dlrectorn  had  resolved  that  the 
affairs  of  the  corporation  should  be 
wound  up,  and  called  a  meeting  of 
the  stockholders  to  ratify  their  ac- 
tion). 

42.  In  re  IMckason,  199  III.  A.  640 
[aff  276  111.  590,  115  NB  176]. 

43.  McCully  V.  Pittsburgh,  etc.,  R. 
Co.,  32  Pa,  25. 

44.  McCully  y.  Pittsburgh,  etc.,  R. 
Co..  82  Pa.   26.   • 

46.  Henderson  v.  San  Antonio, 
etc.,  R.  Co.,  17  Tex.  660,  67  AmD  676. 

46.  Iowa. — Johnson  v.  Kessler,  76 
Iowa  411,  41  NW  67;  Cedar  Rapids 
First  Nat.  Bank  v.  Hurford,  29  Iowa 
679. 

•  La. — Vicksburg,  etc,  R.  Co.  v.  Mc- 
Kean,  12  La.  Ann.  638. 

Md. — ^Taggart  v.  Western  Mary- 
tend  R.  Co.,  24  Md.  568,  89  AmD  760. 

Mo. — ^Kansas  City,  etc„  R.  Co.  v. 
Alderman;  47  Mo.  349;  Pickering  v. 
Templeton,    2    Mo.   A.    424. 

N.  Y. — Buffalo,  etc.,  R.  Co.  v.  Qlf- 
ford.  87  N.  Y.  294;  Union  Hotel  Co. 
V.  Hersee,  79  N.  T.  464,  26  AmR 
536;  Troy,  etc.,  R.  Co.  v.  Kerr,  17 
Barb.  681. 

Oh. — Qlbson  V.  Columbia,  etc. 
Tump.,  etc..  Co.,  18  Oh.  St.  398. 

Pa. — Miller  y.  Pittsburgh,  etc,  R. 
Co.,  40  Pa.  237,  80  AmD  670. 

Tex. — San  Antonio  v.  Jones,  28 
Tex.  19. 

47.  Sodua  Bay,  etc.,  R.  Co.  v.  Lap- 
ham,  43  Hun  314,  6  NYSt  169;  By- 
waters  T.  Parts,  etc.,  R.  Co.,  73  Tex. 
(24,  11  SW  856. 

48.  Greencastle,  etc.,  Turnp.,  etc., 
Co.  T.  Davidson,  89  Pa.  486;  Bywaters 
v.  Paris,  etc.,  R.  Co.,  78  Tex.  624,  11 
8W   866. 

10.  Crossman  y.  Penrose  Ferry 
Bridge  Co.,  26  Pa.  69. 

60.  Cto. — Chattanooga,  etc.,  R.  Co. 
V.  Wartben,  98  Oa.  (99,  26  SB  988. 
But  see  South  Georgia,  etc,  R.  Co.  v. 
Ayres,  66  Oa.  210  (holding  that  if  a 
corporation     chartered    to    construct 


and  carry  on  the  business  of  a  rail- 
road sells  the  road,  without  author- 
ity of  law,  to  another  company.  It 
cannot  collect  unpaid  subscriptions 
of  stock,  from  subscribers  who  did 
not  consent  to  the  sale). 

111. — Hays  V.  Ottawa,  etc,  R.  Co., 
61   111.    422. 

N.  Y. — ^Troy,  etc.,  R.  Co.  v.  Kerr,  17 
Barb.  681. 

Oh. — Armstrong  v.  Karshner,  47 
Oh.  St.  276,   24  SE  897. 

Wis. — Milwaukee  Smelting,  etc., 
Co.  v.  Lindenberger,  142  Wis.  273,  124 
NW  272. 

61.  Ottawa,  etc,  R.  Co.  v.  Black, 
79  111. '262;  Hays  v.  Ottawa,  etc.,  R. 
Co.,  61  111.  422;  Troy,  etc.,  R.  Co.  v. 
Kerr,  17  Barb.   (N.  Y.)   681. 

69.  Buffalo,  etc,  R.  Co.  v.  Oifford, 
87   N.  Y.   294. 

68.  Crump  v.  V.  B.  Mining  Co.,  7 
Gratt.   (48  Va.)  362,  56  AmD  116. 

[a]  ninstrattoa.  —  Failure  of  a 
mine  in  value  and  productiveness. 
Crump  v.  U.  S.  Mining  Co.,  7  Gratt. 
(48   VaO    352,    56  AmD   116. 

64.  Smith  v.  Qower,  2  Duv.  (Ky.) 
17;  Kelsey  v.  Northern  Light  Oil  Co., 
54  Barb.  (N.  Y.)  Ill;  Mathia  v.  Prld- 
ham,  1  Tex.  Civ.  A.  68,  20  SW  1015; 
Crump  V.  U.  S.  Mining  Co.,  7  Gratt. 
(48  Va.)  352,  56  AmD  116. 

[a]  ApjilicatlOB  of  rala^— A  stock- 
holder cannot  maintain  an  action  to 
recover  back  his  subscription  on  the 
mere  ground  of  the  failure  of  the 
company  to  acquire  land  mentioned 
in  the  prospectus.  To  warrant  such 
an  action  he  must  show  Some  mis- 
representation or  fraud,  or  such  an 
entire  failure  in  the  objects  and  pur- 
poses of  the  company  as  amounts  to 
a  virtual  dissolution.  Kelsey  v. 
Northern  Light  OU  Co.,  S4  Barb. 
(N.  Y.)   111. 

65b  Morgan  County  v.  Thomas,  76 
111.  120:  Dili  V.  Wabash  Valley  R. 
Co.,  21  III.  91;  Hardy  v.  Merrlweather, 
14  Ind.  203;  Brookline  Canning,  etc., 
Co.  V.  Evans,  163  Mo.  A.  664,  146 
SW  828;  Henry  v.  Vermillion,  etc,  R. 
Co.,  17  Oh.  187;  Mlers  v.  ZanesvlUe, 
etc.,  Turnp.  Co.,  11  Oh.  278. 

68.  Chattanooga,  etc.,  R.  Co.  v. 
Warthen,  98  Ga.  699,  26  SB  988. 

[a]     n*  rsMoa   tm  tb*   znto   is 


that  the  receiver  has  power  to  issue 
stock  on  payment  of  a  subscription. 
Chattanooga,  etc.,  R.  Co.  v.  Warthen< 
88  Ga.  599,   25   SB  988. 

67.  Hanna  v.  Cincinnati,  etc.,  R. 
Co.,  20  Ind.  30;  Swartwout  v.  Mich- 
igan Air  Line  R.  Co..  24  Mich.  389. 
Compare  Hayworth  v.  Junction  R. 
Co.,  13  Ind.  348  (where  defendant  as- 
sented). 

68.  Blsh  v.  Johnson.  21  Ind.  299; 
H^nna  v.  Clnolnhatl,  etc,  R.  Co..  20 
Ind.  30;  Sparrow  v.  Svansvllle,  etc. 
R.  Co.,  7  Ind.  369. 

68.  Great  .Western  TeL  Co.  v. 
Purdy,  162  U.'  S.  329,  16  SCt  810,  40 
L.  ed.  986;  Garrlgue  v.  Arnott,  80  111. 
A.  24. 

60.  General  Bonding,  etc,  Ins.  Co. 
V.  Mosely,  (Tex.  Civ.  A.)  174  SW 
1031. 

81.  Bvansvllle,  etc,  R.  Ck>.  v. 
Wright.  38  Ind.  64  (where  a  sub- 
scription to  the  stock  of  the  railroad 
company  was  paid  In  accordance 
with  its  terms  by  giving  the  com- 
pany a  right  of  way), 

68.  McCormick  v.  Great  Bend  Gas, 
etc.,  Co.,  48  Kan.  614,  29  P  1147;. 
Smith  v.  Owenton,  etc.,  Turnp.  Co., 
14  KyL  924;  Owenton,  etc,  Turnp.  Co. 
V.  Thomas,  13  KyL  138;  Kennebec, 
etc.,  R.  Co.  V  Palmer,  34  Me.  366: 
State  V.  Jefferson  Turnp.  Co.,  3 
Humphr.   (Tenn.)  306. 

63.  U.  S.— Potts  V.  Wallace,  146 
U.  S.  689,  13  SCt  196,  36  L.  ed.  1136. 

Ga. — May  v.  Memphis  Branch  R. 
Co.,  48  Ga.  109. 

111. — McCoy  V.  World's  Columbian 
Exposition.  186  111.  366.  57  NE  1043, 
78  AmSR  288  [aff  87  111.  A,  6051: 
Chetlaln  v.  Republic  L.  Ins.  Co.,  86 
111.  220. 

Ky. — Glovei  v.  Myer,  10  Ky.  Op. 
940. 

Me. — ^Penobscot,  etc,  R.  C!o.  v. 
Dunn.  39  Me.  6S7. 

Mass, — Mirlck  v.  French,  2  Gray 
420.  But  see  Middlesex  Tump.  Corp. 
V.  Swan.  10  Mass.  884,  6  AmD  139 
(holding  that  a  subscriber  who 
agrees  to  take  sliares  and  pay  all  as- 
sessments thereon  la  not  bound  to 
pay  such  assessments  where  the  road 
which  the  company  ..is  authorised  to 
construct  is  afterward  changed,  al- 
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release."*  It  has  been  held  that  the  subscriber  who 
seeks  to  avoid  the  payment  of  his  subscription  on 
the  ground  of  a  material  change  in  the  character  or 
purposes  of  the  corporation  from  that  designated  in 
the  charter  must  show  that  the  alteration  was  made 
without  his  concurrence  or  consent.**  The  contrary 
has  al6o  been  held.** 

[$  919]  d.  Abuidoiiment  by  Oorporation  of 
Act  Kelied  on  as  Bdease  or  Disdiarge.  Where,  be- 
fore anything  has  been  done,  the  corporation  aban- 
dons the  proposed  action  relied  upon  as  a  dis- 
charge, the  stockholder  will  not  be  released.*'  An 
act  altering  the  charter  of  a  corporation,  and  ae-^ 
cepted  by  the  corporation,  does  not  release  a  dis-' 
senting  subscriber  from,  liability  on  his  subscrip- 
tion, where  the  corporation  has  been  enjoined  from 
proceeding  under  the  amendment,  at  the  suit  of 
another  dissenting  shareholder,  t^d  has  in  effect 
abandoned  the  act  and  proceedings  under  it.**  A 
resolution  to  drop  delinquent  subscribers  from  the 
rolls,  never  enforced,  will  not  release  from  liability 
on  his  subscription  one  who  has  since  claimed  the 


though  he  acted  as  an  officer  of  the 
company,  and,  as  one  of  the  directors, 
petitioned  the  legislature  to  make  the 
chancre). 

Mo. — ^Ktrkwood  Gymnasium,  etc., 
Assoc.  T.  Van  Ness,  61  Mo.  A.  861. 

N.  T. — Troy,  etc.';  R.  Co.  v.  Kerr, 
17  Barb.  581. 

Oh. — Clarke  y.  Tbomaa,  84  Oh.  St. 
46. 

Or. — Nlckum  v.  Burckhardt,  80  Or. 
464,  47  P  788,  48  P  474,  60  AmSR 
822  ' 

Tex. — Baker  v.  Ft.  Worth  Bd.  of 
Trade,  8  Tex.  Civ.  A.  B60,  28  SW  403 
(holding  acquiescence  not  shown). 

Wis. — Gibbons  v.  Ellis.  83  Wis.  434, 
•63  NW  701.  See  holding  facts  not  to 
show  acquiescence  Wilcox  v.  Burns 
Boiler,  etc.,  Co.,  132  Wis.  194,  111 
NW  1128:  Wells  v.  Burns  Boiler, 
etc.,  132  Wis.  M94,  111  NW  1128: 
Smith  v.  Burns  Boiler,  etc.,  Co.,  132 
Wis.  177,  111  NW  1123. 

N.  S. — Snilker  Car  Cc  Ltd.  v.  I>oil- 
ohue,  44  N.  S.  315. 

[a]  Zlln«tra.tion. — Where  defend- 
ant subscribed  for  the  stock  of  a 
proposed  corporation,  and  agreed  to 
pay  his  subscription  upon  the  de- 
mand of  such  corporation,  and  ac- 
cepted the  stock,  and  paid  part  of  his 
BUbscrlption,  with  knowledge  that 
the  corporation  was  not  formed  by 
the  subscribers  to  the  original  agree- 
ment, the  corporation  could  recover 
the  balance  of  the  subscription.  It  be- 
ing such  a  corporation  as  was  con- 
templated. Perrochem  Co.  v.  Dan- 
zlger,  23  Cal.  A.  684,  138  P  966. 

[b]  raeta  not  khowlnr  aoqnlaa- 
aMio*y — (1)  The  fact  that  a  subscrib- 
er to  the  stock  of  a  railroad  com- 
pany has  paid  his  assessments  to 
have  the  route  surveyed  is  not  suf- 
ficient to  show  acquiescence  by  him 
in  the  progress  of  the  work,  so  as 
to  estop  him  from  objecting  to  a  ma- 
terial amendment  of  the  charter,  or 
to  the  failure  of  the  corporation  to 
get  subscribers  to  the  whole  stock. 
Memphis  Branch  R.  Co.  v.  Sullivan, 
57  Qa.  240.  (2)  Where  a  person  who 
has  subscribed  for  stock  In  a  corpo- 
ration, and  been  released  from  his 
liability,  afterward  empowers  anoth- 
er, by  an  incomplete  power  of  attor- 
ney, to  vote  for  him  at  a  meeting  of 
the  corporation,  on  the  acceptance  of 
an  amendment  of  the  charter,  he 
does  not  thereby  revive  his  liability. 
McCully  V.  Pittsburgh,  etc.,  R.  Co.,  32 
Pa.  25. 

64.  U.  S. — ^Payson  v.  Withers,  19 
F.  Cas.  No.  10.864,  5  Biss.  269. 

Cal. — Majors  v.  Glrdner,  31  Cal.  A. 
47,  169  P  826. 

Iowa. — ^Tama  Water-Power  Co.  v. 
Hopkins,  79  Iowa  653,  44  NW  797. 


Ky. — Owenton,  etc..  Tump.  Road 
Co.  V.  Smith,  18  SW  426,  11  KyL  959. 
See  Owensboro  Seating,  etc.,  Co.  v. 
Miner,  130  Ky.  310,  113  SW  428 
(holding  facts  not  to  show  an  estop- 
pel). 

Pa. — ^Barlow  v.  Wren,  1  Walk.  297. 

[a]  TaeU  luM  aot  to  estatbUali 
•stopiML— (1)  Where  the  directors  of 
a  plank  road  company  extend  the 
main  line  after  its  formation,  and  in- 
crease its  capital  stock  without  the 
consent  of  the  persons  owning  two 
thirds  of  the  capital  stock,  as  pro- 
vided by  the  Plank  Road  Act,  a 
stockholder  will  not  be  estopped 
from  denying  his  liability,  although 
he  participates  in  such  proceeding, 
retains  his  stock  after  such  change, 
and  sells  the  same  to  a  third  per- 
son for  a  valuable  consideration. 
Macedon,  etc..  Plank  Road  Co.  v.  Lap- 
ham,  18  Barb.  (N.  Y.)  312.  (2)  Pay- 
ment of  the  expenses  of  a  prelimi- 
nary survey  in  case  of  a  railroad 
company.  Memphis  Branch  R.  Co.  v. 
Sullivan,  67  Ga.  240.  (3)  Where,  in 
a  suit  by  a  taxpayer  to  restrain  a 
town  from  issuing  bonds  to  pay  for  a 
stock  subscription,  the  town  admit- 
ted its  liability  on  the  subscription, 
but  afterward  the  corporation  violat- 
ed the  contract  of  subscription,  the 
town  was  not  estopped  by  its  former 
admission  from  denying  its  liability 
on  the  subscription.  Noesen  v.  Port 
Washington,   37  Wis.  168. 

66.  North  Carolina  R.  Co.  v. 
Leach,  49  N.  C.  340. 

66.  Ireland  v.  Palestine,  etc.. 
Turnpike  Co.,   19  Oh.  St  869. 

67.  See   cases   infra   notes    68,    69. 
6&     Rutland,  etc,  R.  Co.  Thrall,  36 

Vt.  536. 

ee.  Hays  v.  Franklin  Ck>unty  Lum- 
ber Co.,  36  Nebr.  511,  58  NW  88r. 

TO.  U.  S. — Nugent  v.  Putnam  Coun- 
ty, 19  Wall  241,  li  L.  ed.  83;  Minor 
V.  Alexandria  Mechanics'  Bank,  1  Pet. 
46,  7  L.  ed.  47. 

Cal. — Richardson  v.  Chicago  Pack- 
ing, etc.,  Co.,  63  P  74;  Auburn  Opera- 
House,  etc.,  Assoc,  v.  Hill,   32  P  587. 

Conn. — Litchfield  Bank  v.  Church, 
29  Conn.  137. 

La.-:-Keystone  L.  Ins.  Co.  v.  Von 
Schlemmer,  122  La.  280,  281,  47  S 
606    [cit   Cyo], 

Md. — Blysville  Mfg.  Co.  y.  Okisko 
Co.,  5  Md.  162. 

Minn. — Minneapolis  Masonic  Tem- 
ple Assoc.  V.  Channell,  43  Minn.  353, 
46  NW  716. 

Mo. — De  Olvervllle  Land  Co.  y. 
Thompson,  190  Mo.  A.  682,  176  SW 
409;  Gullbert  v.  Kessinger,  173  Mo. 
A.  680,  160  SW  17;  Business  Men's 
Assoc,   y.  Williams,  |137   Mo.   A.    676, 


benefits  of  membership.** 

[^  920]  Q.  Estoppel  As  against  the  corporsr 
tion,  an  individual  by  acts  in  recognition  of  his 
status  as  a  stockholder  may  be  estopped  from  deny- 
ing that  he  is  a  subscriber  or  stockholder.'"  Like- 
wise, one  who  has  permitted  himself  to  be  held  out 
as  a  stockholder  may  be  estopped  from  denying 
his  status  as  such  as  against  creditors ''^  or  others 
who  have  relfed  upon  such  holding  Out.'*  Questions 
of  waiver  and  estoppel  as  to  particular  phases  of 
the  subscription  agreement  have  been  elsewhere 
treated,'*  as,  for  example,  the  estoppel  of  the  sub- 
scriber to  deny  the  esistence  of  the  corpwration;'* 
or  the  validity  of  the  stock  subscribed  for;"  the 
authority  of  anq(;her  to  make  a  subscription  for 
him,'*  or  to  assert  conditions  in  his  subscription," 
or  that  the  ftiU  amount  of  capital  stock  has  not  been 
subscribed,'*  or  various  matters  going  to  discharge 
his  subscription  contract  by  operation  of  law  '•  or 
to  question  the  legality  of  an  assessment.**  Such 
an  estoppel  will,'  as  a  general  rule,  arise  from  an  ac- 
tive participation  as  a  stockholder  in  the  affairs  or 

119  SW  439:  Newland  Hotel  Co  v. 
Wright,  73  Mo.  A.  240;  St.  Charles 
Mfg.  Co.   V.   Britton,   2  Mo.  A.  290. 

Mont. — Inter-Mountain  Pub.  0>.  v. 
Jack,  5  Mont.  668,  6  P  20. 

Nebr. — Macfarland  v.  West  Side 
Impr.  Assoc,  66  Nebr.  277.  76  NW 
584;  Hards  v.  Platte  Valley  Impr.  Co., 
86  Nebr.  268,  63  iiW  78. 

N.  H. — New  Hampshire  Cent  R. 
Co.  V.  Johnson,  80  N.  H.  890,  64  Am 
D  800. 

„  N.  J. — Yard  v.  Faciflc  Mut  Ins. 
Co.,  10  N.  J.  Bq.  48>,  64  AmD  467. 

Pa- — Cornell's  App.,  114  Pa.  153,  6 
A  258;  Hanover  Junction,  etc.,  R.  Ca 
V.  Grubb,  82  Pa.  36;  Garrett  y.  Dllls- 
burg,  etc.,  R.  Co.,  78  Pa.  466;  Pitts- 
burgh, etc.,  R.  <5o.  V.  Plummer,  S7 
Pa.  413;  Graft  v.  Pittsburgh,  etc,  R. 
Co.,  31  Pa.  489;  Centre,  etc..  Tump. 
Road  Co.  V.  McConaby,  16  Serg.  &  R. 
140;  Orayble  v.  York,  etc.  Tump. 
Road  Co.,  10  Serg.  &  R.  289;  Perklo- 
men  Brick  Co.  v.  Dyer,  13  Montg.  Co. 
Ill;  Perklomen  Brick  Co.  v.  Dyer,  12 
Montg.  Oo.  74;  Com.  v.  Manufactur- 
ers* Mut  P.  InSL  Co..  11  Fhlla.  650. 

Tenn. — ^Doak  y.  Stahlman.  (Cn>.) 
58  SW  741. 

Utah. — Ogden  CSay  Co.  y.  Harvey, 
9  UUh  497,  36  P  610. 

Wash. — ^Davies  v.  Ball,  64  Wash. 
292,  116  P  833,  AnnC:asl914B  750. 

Ont. — Re  Gramm  Motor  Truck  Co, 
85  Ont.  L.  224,  9  OntWN  321. 

[a]  SlnstntloB.  — One  who  ac- 
cepts and  retains  a  stock  certificate 
without  examining  it  may  In 
estopped  from-  claiming  that  he  is 
not  a  subscriber  for  the  full  number 
of  shares  represented  by  such  certifi- 
cate. Gulley  V.  Bache,  98  Ark.  S83, 
136  SW  667.  , 

71.,  See  infra  XII.  D. 

73.  In  re  Desnoyers  Shoo  Co.,  210 
Fed.  538  [aff  224  Fed.  372,  140  CCk 
58];  Graft  v.  Pittsburgh,  etc,  R.  Cto, 
31  Pa.  489. 

73.  Batoppel; 
In  lieu  of  formal  acceptance  and  al- 
lotment by  corporation  see  supra  { 
771.  ■      . 

To  assert  non  payment  of  statutory 
amount  before  Incorporation  see 
supra  §  823. 

To  assert  that  whole  or  specified 
amount  of  capital  stock  is  not 
subscribed  see  supra  i  812. 

To  deny  authority  to  fill  blanks  In 
subscription  see  supra  i  778. 

74.  See  supra  i   260. 
n.    See  supra  {{  693-697. 

76.  See  supra  9   830. 

77.  See  .supra  i  846. 

78.  See  supra  I   812. 

79.  See  supra  i  918. 

80.  See  Infra  it   9667968. 


For  toter  «kfea.  AMVlopmesta  and  tfhaacw  in  the.  law  aee  cumulative  Annotations,  same  title,  page  and  note  number. 
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management  of  the  corporation,**  particularly  where 
he  acts  as  an  officer  of  the  corporation.*^  Again, 
the  stockholder  may  become  estopped  to  deny  his 
liability  by  making  payment  of  his  snbscription  in 
■whole**  or  in  part,**  unless  such  payment  was 
induced  by  fraud,  misrepresentation,  or  the  like,** 
or  was  made  under  a  mistaken  belief  that  conditions 
had  been  complied  with;**  and  it  must  appear  that 
the  payment  was  called  for  by  assessments  made 
under  color  of  corporate  organization  or  capacity.*' 
AcqniescencQ.  While  mere  silence  is  not  neces- 
sarily a  waiver,**  it  may  be  evidence  thereof.**    A 

81.  Ala. — Selma,  letc,  R.  Co.  v. 
Tipton,  5  Ala.  787,  39  AmD  344. 

Cal. — Auburn  Opera-House^  etc, 
Assoc.  V.  Hill,  32  P  &87. 

Conn. — Barrowa  v.  Natchaugr  Silk 
Co.,  72  Conn.  658.  45  A  S61;  Lane  v. 
Brainerd,   30  Conn.  666. 

Ga. — Cole  v.  Dyer,  29  Ga.  434. 

111. — Rutz  V.  Bsler,  etc.,  Mtg.  Co.,  3 
III.  A.  83. 

Ky. — Owenton,  etc..  Tump.  Road 
Co.  V.  Smith,  13  SW  426,  11  KyL 
959;  Fry  v.  Lexington,  etc,  R.  Co.,  2 
Mete  314. 

La. — Keystone  Lw  Ins.  Co. 'v.  Von 
Schlemmer,  122  La.  280,  281,  47  S 
606    [cU  Cycl. 

Me. — ^Ticonlc  Water  Power,  etc., 
Co.  ▼.  Lang,  63  Me.  480  (delivery  of 
a  proxy  In  escrow) ;  Penobscot  R.  Co. 
▼.  Dummer,  40  Me.  172,  63  AmD  664. 

Md. — Musgrave  v.  Morrison,  64  Md.- 
161;  StUlman  v.  Dougherty,  44  Md. 
380;  Garllng  V.  Baechtel,  41  Md.  306; 
Hager  v.  Cleveland,  86  Md.  476. 

Mass. — Cabot,  etc..  Bridge  v.  Cha- 
pln;   6  Cuah.  60. 

Mich. — ^Detroit   International    Fair, 


waiver  may  result  from  the  subscriber's  failure  tO 
refuse  to  take  the  stock,*^  or  his  holding  himself  out 
as  a  stockholder,**  or  accepting  dividends  "  or  other 
benefits  of  membership.'* 

Knowledge  necessary.  In  order  that  a  subscrib- 
er's acts  shall  constitute  a  waiver  of  defenses,  they 
must  have  been  done  with  knowledge  of  the  facts 
constituting  the  defense;  he  will  not  be  estopped 
by  his  acts  done  before  such  knowledge  was  ac- 
quired, if  he  promptly  disaffirms  his  subscription 
upon  learning  of  the  facts."* 

Ctain  to  corporation.    The  principle  of  estoppel, 


etc.,  Assoc. v.  Wallcer,  83  Mich.  386, 
47   NW  338. 

Minn. — Minneapolis  Masonic  Tem- 
ple Assoc.  V.  Channell,  43  Minn.  363, 
45  NW  718. 

Miss. — Allen  V.  Edwards,  93  Miss. 
719,   47  a  382. 

Mo. — Kansas  City  Hotel  Co.  v.  Har- 
ris, 61  Mo.  464;  Central  Plankroad 
Co.  v.  Clemens,  16  Mo.  359;  Newland 
Hotel  Co.  v.  Wright,  78  Mo.  A.  240; 
Kirkwood  Gymnasium,  etc.,  Assoc,  y. 
Van  Ness,  61  Mo.  A.  361;  St.  Charles 
Mfg.  CO.  V.  Britton,  2  Mo.  A.  290. 

Mont. — Cotter  v.  Butte,  etc.,  Smelt- 
ing Co.,  31  Mont.   129,   77  P  609. 

Nebr. — Macfarland  v.  West  Side 
Impr.  Assoc,  63  Nebr.  417,  73  NW 
736;  Hards  v.  Platte  Valley  Impr.  Co., 
36  Nebr.   263,   63  NW  73. 

N.  T. — United  Growers  Co.  v.  Eis- 
ner, 22  App.  Div.  1,  47  NTS  906. 

N.  X:. — Haywood,  etc..  Plank  Road 
Co.  y.   Bryan,   51   N.  C.   82. 

Or. — Nickum  v.  Burckhardt,  30  Or. 
464.  47  P  788,  48  P  474,  60  AmSR 
822;  Fblrvlew  R.  Co.  v.  Spillman,  23 
Or.  687,  32  P  688;  Willamette  Freight- 
ing Co.  v.  Stannus,  4  Or.  261. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v. 
Stewart,  41  Pa.  64;  Hays  v.  Pitts- 
burgh, etc.,  R.  Co.,  38  Pa.  81;  McCul- 
!y  v.  Pittsburgh,  etc.,  R.  Co.,  32  Pa. 
25;  Erie,  etc.,  Plank-Road  Co.  v. 
Brown,  25  Pa.  156;  Barlow  v.  Wren,  1 
Walk.  297:  Clark  v.  Monongahela 
Nav.  Co.,  10  Watts  364;  Centre,  etc.. 
Tump.  Road  Co.  v.  McConaby,  16 
Serg.   &  R.    140. 

S.  C. — Greenville,  etc.,  R.  Co.  v. 
Smith,  40  S.  C.  91;  Greenville,  etc,  R. 
Co.  v.  Woodsldes,  39  S.  C.  146,  56  Am 
D  708;  Greenville,  etc,  R.  Co.  v. 
Coleman,  39  S.  C.  118;  Christ  Church 
V.  Simons,  31  S.  C.  368. 

Tex. — Com.  Bonding,  etc,  Co.  v. 
Barrington,  (Civ.  A.)  180  SW  936; 
Kampmann  v.  Tarver,  (Civ.  A.)  29  S 
W  1144. 

Utah. — Ogden  (Jlay  Co.  v.  Harvey,  9 
Utah  497,  36  P  610. 

Va. — West  End  Real-Est.  Co.  v. 
Claiborne,  97  Va.  734,  34  SB  900. 

W.  Va. — Greenbrier  Industrial  Ex- 
position v.  Squires,  40  W.  Va.  307,  21 
8E  1016,  62  AmSR  884. 

Bngr. — ^Deposit,  etc.,  L.  Assur.  Co. 
T.  Ayscough,  6  E.  &  B.  761,  88  ECL 
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761,  119  Reprint  1048;  Harrison  v. 
Heathorn,  e  M.  ft  G.  81,  46  ECL  81, 
134  Reprint  817;  Tredwen  v.  Bourne, 
6  M.  &  W.  461,  151  Reprint  493; 
Cromford,  etc.,  R.  Co.  v.  Lacey,  S  T. 
&  J.  80,  148  Reprint  1101. 

Ont. — Re  Cement  Stone,  etc,  Co^  8 
OntWR  264;  Whitfldld  v.  Hurst,  31 
U.  C.  Q.  B.  170. 

aa,  Cal.  —  Auburn  Opera-Houae, 
etc.,  Assoc,  v.  Hill,  32  P  687. 

Coin. — Lane  v.  Brainerd,  80  Conn. 
665;  Danbury.  etc,  R.  C!o.  v.  Wilson, 

22  Conn.  436. 
111. — Ruts  V.  Esler,  etc,  Mfr.  Co., 

3  111.  A  83. 

Kan. — Hunt  v.  Kansas,  etc,  Bridge 
Co.,  11  Kan.  412. 

Me. — Penobscot  R.  Co.  v.  Dummer, 
40  Me.  172,  63  AmD  654. 

Minn. — Minneapolis  Masonic  Tem- 
ple Assoc.  V.  <3hannell,  43  Minn.  363, 
46  NW  716. 

Miss. — Allen  v.  Edwards,  93  Miss. 
719.   47   S   382. 

Mo. — Kirkwood  Gymnasium,  etc, 
Assoc.  V.  Van  Ness,  61  Mo.  A.  361. 

Nebr. — Macfarland  v.  West  Side 
Impr.  Assoc,  63  Nebr.  417,  73  NW 
736;  American  Bldg.,  etc,  Assoc,  v. 
Ralnbolt,  48  Nebr.  434,  67  NW  498. 

N.  T. — United  Growers  Co.  y.  Eis- 
ner, 22  App.  Div.  1,  47  NTS'  906;  Rug- 
gles  v.  Brock.  6  Hun  164. 

Oh. — ^Dayton,  etc,  R.  Co.  v.  Hatch, 
1  Dlsn.  84,  12  Oh.  Dec  (Reprint) 
601. 

Pa. — ^Pittsburgh,  etc,  R.  C!b.  v. 
Stewart, '41  J'a.  64;  Pittsburgh,  etc, 
R.  Co.  V,   Proudflt,   2   Pittsb.   86. 

Tenn. — Lear  v.  S.  K.  Paige  Lum- 
ber, etc,  Co.,   (Ch.)   42  BW  808. 

B!ng.— West  (Cornwall  R  Co.  v, 
Mowatt,  16  «.  B.  621,  69  ECL  621,  117 
Reprint  656;  Sharpley  v.  Louth,  etc, 
R.  Co.,  2  Ch.  D.  663;  Ex  p.  Dover,  etc, 
R.  Co.,  1  Drew.  247,   61  Reprint  446. 

Man. — Union  Bank  v.  Gourley,  27 
Man.  330,  37  DomLR  699  [19171  1 
WestWkly   936    [aS   31  DomLR  6651. 

83.  111. — Great  Western  Tel.  C^).  v. 
Bush.  35  111.  A.  213. 

Ind. — Parks  v.  EvansvlUe,  etc. 
Straight  Line  R.  Co.,  23  Ind.  567. 

Mo. — Kirkwood  Gymnasium,  etc., 
Assoc  V.  Van  Ness,  61  Mo.  A.  361. 

Mont. — Inter-Mountaln  Pub.  Co.  v. 
Jack,  5  Mont.  668,  6  P  20. 

N.  H. — Osslpee  Hosiery,  etc.,  Mfg. 
Co.  V.  Canney,  54  N.  H.  296;  Contoo- 
cook  Valley  R.  Co.  v.  Barker,  32  N.  H. 
363;  New  Hampshire  C^nt.  R.  Co.  v. 
Johrison,  30  N.  H.  390,  64  AmD  300; 
Littleton  Mfg.  Co.  v.  Parker,  14  N.  H. 
543. 

M,  Ala. — ^Hall  v.  Selma,  etc.,  R. 
Co.,   6   Ala.   741. 

(7al. — ^Ferrochem    Co.    v.    Danzlger, 

23  Cal.  A.  584,  138  P  966. 

111. — Klein  v.  Alton,  etc.,  R.  Co.,  13 
III.  514. 

Iowa. — Nichols  v.  Burlington,  etc. 
Plank  Road  Co.,  4  Greene  42. 

Ky. — North  v.  Irvin  Tump.  Road,  6 
Ky.   Op.    307. 

Md. — Maltby  v.  Northwestern  Vir- 
ginia R.  Co.,  16  Md.  422. 

Mich. — Peninsula  Leasing  Co.  v. 
Cody,  181  Mich.  604,  610,  126  NW 
1053    [clt  Oc]. 

Miss. — Krlger  v.  Hanover  Nat. 
Bank,  72  Miss.  462,  16  S  351;  Bar- 
rington v.  Mississippi  Cent.  R.  Co., 
32  Miss.  370;  Flser  v.  Mississippi, 
etc.,    R.   Co.,    32    Miss.    369. 

Mo. — Kirkwood      Gynaslum,      etc, 


Assoc.  V.  Van  Ness,   61   Mo.  A.  361. 

N.  T. — ^Union  Hotel  Co.  v.  Hersee, 
79  N.  T.  464,  35  AmR  536;  Black 
River,  etc.,  Co.  v.  Clarke,  26  N.  T. 
208. 

Pa. — CraAg  v.  Cumberland  Valley 
State  Normal  School,  72  Pa.  46. 

Utah. — Ogden  Clay  Co.  v.  Harvey,  9 
Utah   497,   35  P  510. 

Va. — West  End  Real-Est.  Co.  v. 
Claiborne,  97  Va.  734,  34  SE  900.  v 

W.  Va. — Greenbrier  Industrial  EIx- 
positlon  V.  Squires.  40  W.  Va.  307, 
21  SE  1016.  62  AmSR  884. 

Eng. — Oomford,  etc.,  R.  Ck>.  v.  La- 
cey, 3  T.  ft  J.  80,  148  Reprint  1101. 

[a]  ApDUoAttoa  of  ml*. — A  trans- 
feree of  stock  who  has  subsequently 
paid  an  assessment  thereon  la  there- 
by held  to  have  assented  to  the  trans- 
fer. Hall  V.  U.  S.  Insurance  Co.,  6 
Gill    (Md.)    484. 

as.  Conn. — Rldgefleld,  etc.,  R.  Co. 
v.  Brush,  43  Conn.  86. 

Ind. — Jewett  v.  Lawrenceburgh. 
etc,  R.  Co.,  10  Ind.  639. 

Me. — Somerset,  etc.,  R.  Co.  v. 
Crushing,  45  Me.  624;  Oldtown,  etc, 
R.  Co.  V.  Veazle,  39  Me.  571. 

N.  J.— Grosse  Isle  Hotel  Co.  v. 
I'Anson,    43   N.   J.   L.    442. 

N.  T. — Morris  Clanal,  etc,  (3o.  v. 
Nathan,  2  N.  T.  Super.  239. 

Pa. — Pittsburgh,  etc,  R.  Co.  v. 
Stewart,  41  Pa.  54. 

88.  Hawkins  v.  Citisens'  Inv.  Co., 
38  Or.  644,  64  P  320;  Blrge  v.  Brown- 
ing, 11  Wash.  249,  39  P  643;  Denny 
Hotel  Co.  v.  GUmore,  6  Wash.  162, 
32  P  1004. 

87.  Schlosa  v.  Montgomery  Trade 
Co.,  87  Ala.  411,  C  S  860,  13  AmSR 
51. 

88.  Burlington,  etc,  R.  Co.  v. 
Boestler,  16  Iowa  665;  Bucksport, 
etc.,  R.  Co.  V.  Brewer,  67  Me.  296; 
Hanover  Junction,  etc.,  R.  Co.  v. 
Grubb,  82  Pa.  36. 

[a]  Amllaatioa  of  nd*. — An  act 
of  the  legislature  Incorporating  cer- 
tain persons  named,  for  the  purpose 
of  making  a  street,  and  subjecting 
the  individuals  to  assessments  by  the 
corporation  for  the  expense  of  mak- 
ing the  street,  will  not  bind  a  per- 
son named  In  the  act  unless  he  as- 
sented thereto.  Ellis  v.  Marshall,  2 
Mass.  26^,  3  AmD  49. 

88.  Philadelphia,  etc.,  R.  Co.  v. 
Cowell,  28  Pa.  329,  70  AmD  128. 

90,  In  re  Joint  Stock  Co.'s  Wind- 
ing-up Acts,  2  Kay  &  J.  263,  69  Re- 
print 774. 

81.  Cheltenham,  etc,  R.  Co.  v. 
Daniel,  2  Q.  B.  281,  42  ECL  676,  114 
Reprint  110;  Birmingham,  etc.,  R.' 
Co.  V.  Locke,  1  Q.  B.  256.  41  ECL  627. 
113  Reprint  1127. 

sa.  Barrows  v.  Natchang  Silk  Co., 
72  Conn.  658,  46  A  951;  Hoare's  Case, 
30  Beav.  225.  54  Reprint  874,  2  Johns. 
&  H.  229,  70  Reprint  1041;  Matter  of 
North  of  England  Joint  Stock  Bank- 
ing Co.,  3  De  G.  &  Sm.  258,  64  Re- 
print 469. 

83.  Morrison  v.  Dorsey,  48  Md. 
461;  Wadesboro  Cotton  Mills  Co.  v. 
Burns,    114    N.  C.   353,   19   SE   238. 

84,  U.  S.— McClelland  v.  Whlteley, 
16  Fed.  322,  11  Blss.  444. 

Or. — Fair  view  R.  Co.  v.  Spillman, 
23  Or.   587,  32  P  688. 

S.  V. — Johnson  v.  Schar,  9  S.  D. 
636,  70  NW  838. 

Tenn.-^Newport  Cotton  Mill  Co.  v. 
Mims.  103  Ter^  iiS,  63,  SW,  736. 
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however,  will  not  be  applied  where  not  for  the  pur- 
I>08e  of  preventing  a  loss  to  the  corporation,  but  to 
work  a  positive  gain  in  its  favor.** 

Estoppel  of  corporatioiL  Where  the  corporation 
has  received  the  benefits  of  a  subscription  and 
taken  advantage  of  it,  its  stockholders  and  directors 
are  estopped  from  denying  or  questioning  it.** 
Where  the  directors  and  other  agents  of  a  corpora- 
tion have  for  many  years  acquiesced  in  a  subscrip- 
tion of  stock,  made  by  a  person  in  the  names  of  Ms 
children  or  others,  who  have  exercised  acts  of  own- 
ership over  it,  and  voted  on  it  without  objection 
as  their  own,  the  corporation  will  not  afterward  be 
allowed  to  treat  the  subscription  as  if  it  .were  a 
fraudulent  use,  by  the  original  subscriber,  of  mere 
names,  to  secure  a  greater  number  of  votes  than  he 
would  be  entitled  to  If  the  stock  stood  in  his  own 
name.*"  An  allotment  of  shares  by  directors  of  a 
company  to  subscribers,  which  was  invalid  because  a 
sufScient  number  of  directors  were  not  present  at 
the  meeting,  becomes  valid  when  ratified  by  a  sub- 
sequent meeting  at  which  all  the  directors  are  pres- 
ent, if  the  application  for  the  shares  has  not  been 
revoked  or  the  allotment  repudiated.*' 

Estoppel  to  assert  membersUp.  The  principle  of 
estoppel  may  operate  to  prevent  one  from  asserting 
that  he  is  a  stockholder.**  So  where  a  stockholder 
has  practically  retired  from  the  business,  has  been 
treated  by  the  other  stoc^olders  as  out  of  it,  and 
has  not  been  called  on  to  contribute  on  account  of 
liabilities  during  years  when  the  business  was  un- 
profitable, he  is  estopped  to  claim  the  right  to  share 


in  the  profits  of  the  corporation  when  it  has  been 
placed  upon  a  paying  basis  by  the  contribution  of 
fresl^  capital  by  other  stockholders.^ 

[$921]  B.  AiwIgTimBnt  or  Fledge  of  Sobscrip- 
tion.  The  amount  due  upon  a  subscription  to  its 
capital  stock  is  assignable  by  the  corporation  when 
acting  in  the  execution  of  powers  conferred  by  its 
charter.'  This  is  particularly  true  where  the  amoont 
due  has  been  caUed  by  an  assessment,'  and  there  is 
indeed  authority  to  the  effect  that,  while  a  cor- 
poration may  make  an  assignment  of  its  right  to  col- 
lect an  assessment  already  made,*  it  cannot  commit 
to  an  assignee  the  discretion  of  making  future  calls 
on  shares;*  but  on  the  other  hand  a  deed  of  trust 
made  by  an  insolvent  corporation,  expressly  assign- 
ing its  unpaid  share  subscriptions,  but  giving  no 
power  to  make  calls  for  the  unpaid  balances  due 
thereon,  has  been  upheld."  And  it  has  been  further 
held  that  in  such  a  case,  upon  the  failure  of  the 
president  and  directors  to  make  the  proper  assess- 
ment, a  court  of  chancery  will  supply  the  remedy  by 
making  it.'  Under  statutes  relating  to  the  assign- 
ment of  choses  in  action,  it  has  been  held  that  a 
written  contract  of  subscription  to  the  stock  of  a 
corporation  is  assignable.*  An  assignment  by  the 
corporation  of  a  stock  subscription  will  not  confer 
upon  the  assignee  any  greater  rights  than  possessed 
by  the  corporation;*  and  this  is  true  although  the 
subscription  ag^re^ment  stipulates  that  it  may  be 
pledged  in  order  to  obtain  a  loan.'*  Such  an  as- 
signment is  subject  to  equities  as  in  the  case  of 
other  assignments  of  choses  in  action,' '  and  will  not 


Tex. — Orynskl  v.  Loustaunan,  15 
SW  674. 

W.  Va. — West:  End  Real-Eat.  Co.  v. 
Nash,  61  W.  Va.  341,  41  SE  182. 

95.  Webb  V.  Moeller,  87  Conn.  188, 
87  A  277. 

[a]  ZUwrtxwtion.— Where  defend- 
ant informed  the  president  and  sec- 
retary of  a  corporation  aa  well  as  the 
broker  disposing:  of  its  stock  that  he 
would  take  all  of  an  issue  of  stock 
which  the  broker  was  unable  to  sell, 
and  the  broker  abandoned  his  con- 
tract without  making  sales  which 
were  promised  and  the  corporation 
never  tendered  the  stock  to  defend- 
ant, he  cannot  be  held  liable  on  the 
theory  of  estoppel,  it  not  appearing 
that  the  corporation  in  any  way 
changed  Its  position  In  reliance  upon 
hla  agreement,  for  an  estoppel  can- 
not be  raised  to  work  a  positive  gain 
in  favor  of  a  party.  Webb  v.  Moel- 
ler, 87  Conn.  138,  87  A  277. 

96.  Schellenberger  v.  Patterson, 
168  Fa.  30,  31  A  948. 

[a]  lUiutratlan. — Where  the  pres- 
ident of  a  corporation  directed  a  sub- 
scription to  certain  untaken  capital 
stock  to  be  noted  for  hira,  in  order 
to  procure  a  loan  which,  without  that 
8Ubsci4ptlon,  exceeded  the  amount  of 
stock  subscribed,  and  at  the  time  of 
the  stockh3lder8'  meeting  to  vote  on 
the  proposed  loan,  and  the  directors' 
meeting  to  authorise  an  issue  of 
'  bonds  for  the  same,  both  stockhold- 
ers and  directors  knew  of  the  presi- 
dent's further  subscription,  but  no 
request  for  any  of  the  shares  taken 
by  him  was  made  by  any  stockhold- 
er, and  the  loan  was  accepted  by  the 
company.  It  was  held  that,  although 
the  subscription  was  made  without 
the  prescribed  formalities,  and  noth- 
ing was  paid  thereon,  the  stockhold- 
ers and  directors  cannot  deny  its 
validity.  Shellenberger  v.  Patterson, 
168  Pa.  30,  31  A  943. 

97.  Creed  v.  lAncaster  Bank,  1 
Oh.  St.  1. 

98.  In  re  Portuguese  Cons.  Copiwr 
Mines,  46  Ch.  D.  16. 

[a]  BeMonahU  tiaw.  —  Batldca- 
tion   was   made  within  a  reasonable 


time  where  the  delay  was  from  Octo- 
ber 22  to  January  16,  the  subscribers 
not  having  disafflrmed  In  the  mean- 
time. In  re  Portuguese  Cons.  Copper 
Mines,  4E  Ch.  D.  16. 

99.  Huston's  App.,  127  Pa.  620,  IS 
A,  419;  McDonald  v.  Markesan  Can- 
ning Co.,  142  Wis.  251,  125  NW  444. 

[a]  niwrtSKUoaa— If  a  stockholder 
In  a  national  bank  places  part  of 
his  shares  In  the  bands  of  a  third 
person  to  hold  for  him  under  a  secret 
declaration  of  trust,  allows  him  to  be 
elected  a  director,  and  himself  votes 
for  him,  and  allows  him  for  years, 
although  he  owns  no  other  shares,  to 
take  the  oath  required  by  the  na- 
tional banking  law,  that  he  is  the 
bona  flde  owner  of  such  stock,  and 
declares  that  one  of  his  objects  In 
doing  so  is  to  give  him  credit  and 
aid  him  in  business,  this  is  such 
fraud  as  will  estop  him  from  denying 
that  such  actual  holder  was  the  own- 
er of  the  shares,  as  against  a  cred- 
itor who  trusted  him  on  the  faith  of 
being  such  owner.  Young  v.  Vough, 
23  N.  J.  Eq.  826  [aS  24  N.  J.  Eq. 
B35]. 

1.  Huston's  App.,  127  Pa.  620,  18 
A  419. 

a.  Morris  v.  Cheney,  61  111.  451: 
Kimball  v.  Splcer,  12  Wis.  668/,  Ra- 
cine County  Bank  v.  Ayers,  12  Wis- 
512;  Downle  v.  White,  12  Wis.  176, 
78  AmD  731;  Downle  v.  Hoover,  12 
Wis.  174.  78  AmD  730;  In  re  Sankey 
Brook  Coal  Co.,  L.  R.  10  Eq.  381;  In 
re  International  L.  Assur.  Soc,  L.  R. 
10  En.  312;  Union  Bank  v.  Qourlay, 
81  DomLR  666  Caff  27  Man.  330,  37 
DomLR  599,  [1917]  1  West  LR  985]; 
Stephens  v.  Rlddell,  21  Ont.  L.  484, 
1  OntWN  993,  16  OntWR  277.  See 
Minneapolis  Harvester  Works  v.  Llb- 
by,  24  Minn.  327  (holding  complaint 
by  assignee  insufficient) .  But  see 
Croft  V.  Beecher,  186  111.  A.  662. 

fa]  What  coaatitntea  aaaigTimaiit, 
—Where  a  atockholder  orally  agrees 
to  accept  auch  drafts  as  the  corpora- 
tion shall  draw  bn  him  for  sales  of 
stock,  and  the  corporation  makes  its 
draft  on  him  to  the  order  of  B,  and 
delivers  it  to  B  for  value,  this  Is  not 


an  assignment  of  the  sum  due  from 
the  stockholder  to  the  corporation. 
Bank  of  Commerce  v.  Bogy,  9  Mo.  A. 
836. 

3.  Wells  y.  Bodgera.  60  Mich.  294. 
16  NW  462. 

4.  Commerce  Trust  Co.  ▼.  Het- 
tinger, 181  Mo.  A.  338.  168  SW  911; 
Shultz  V.  Sutter,  3  Mo.  A.  187. 

5.  Commerce  Trust  Co.  v.  Het- 
tinger. 181  Mo.  A.  388,  168  SW  911; 
ShulU  V.  Sutter.  3  Mo.  A.  187. 

6.  Vanderwerken  v.  Olenn,  85  Va. 
»,  6  SB  806. 

7.  Vanderwerken  v.  Glenn.  8S  Va. 
9,  6  SB  806.  See  matter  of  Joint 
stock  companies,  Winding-up  Acts,  4 
De  a.  J.  &  8.  407,  69  EngCh  406,  46 
Reprint  976  (dictum). 

B.  Crook  v.  Maryland  Interna- 
tional Trust  0>.,  32  App.  (D.  C)  490; 
CHiattanooga,  etc.,  R.  Co.  v.  Warthen. 
98   Ga.  599,  26  SB  988. 

[a]  JUnatrattoa. — Under  a  statute 
providing  that  all  negotiable  written 
Instruments  for  the  payment  of  mon- 
ey, including  nonnegotlable  bills  of 
exchange  and  promissory  notes,  or 
for  the  delivery  of  personal  property, 
all  open  accounts,  debts  and  demands 
of  a  liquidated  character,  except 
claims  against  the  United  States  or 
the  salaries  of  public  officers,  may  be 
assigned  In  writing  so  as  to  vest  in 
the  assignee  the  right  to  sue  for  the 
same  In  his  qwn  name,  a  written  con- 
tract of  subscription  Is  assignable, 
although  the  first  call  had  not  been 
made  thereon.  Crook  v.  Maryland  In- 
ternational Trust  Co.,  32  App.  (D.  C) 
490. 

9.  Harrlman  Nat.  Bank  ▼.  Palmer, 
93  Misa  431,  158  NTS  111. 

10.  Harrlman  Nat.  Bank  V.  Pal- 
mer,  93   Misc.   481,   168   NTS   111. 

[a]  AppUoatloB  of  mla^— A  stock 
subscription,  void  under  the  Stock 
Corp.  LAW  i  63,  was  not  validated 
by  assignment  fo  as  to  be  enforce- 
able by  the  assignee,  although  it 
stated  that  It  was  given  to  aid  the 
company  in  obtaining  a  loan,  and  that 
it  might  be  pledged.  Harrlman  Nat. 
Bank  v.  Palmer,  98  Miac  4*1.  16S 
NTS  111. 

11.  Walla    T.    Rodgars.    SO    Mioh. 
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deprive  the  debtor  of  any  stockholder's  rights  whieh 
he  would  have  possessed  had  no  assignment  been 
made.^'  The  failure  of  an  assignee  of  a  stock  snb- 
seription  to  give^  notice  to  the  subscriber  of  the 
assignment  does  not  destroy  his  ri|^t,^*  but  may 
render  it  subject  to  a  subsequent  assignment.^*  One 
corporation  cannot  purchase  the  stock  subscriptions 
of  another  except  under  an  express  power  or  as  in- 
cident thereto.^* 

Mortgage  or  pledge.  Where  the  statute  charter 
or  articles  of  association  under  which  the  corporation 
is  organized  does  not  expressly  or  impliedly  prohibit 
it,  a  corporation  may  mortgage  or  pledge  unpaid 
stock  subscriptions.^'  It  possesses  no  such  power, 
however,  in  the  abisence  of  statutory  or  charter 
authorization,'-^  or  where  such  a  transaction  is 
prohibited  by  the  statute  under  which  it  is  or- 
ganized.^* It  is  obvious  that  unpaid  stock  sub- 
scriptions will  not  pass  under  an  instrument  of 
mortgage  or  pledge,  unless  included  by  a  proper 
construction  of  its  terms.'* 

Aasignmeaat  by  siibBcriber.  The  contract  between 
the  subscriber  and  the  corporation  being  mutual,  it 
is  assignable  by  the  subscriber.*"  >  After  a  charter 
has  been  granted  or  the  corporation  has  otherwise 
been  created,  and  the  necessary  eapitid  stock  has 
been  subscribed  for,  the  subscription  rights  are 
property  rights  representing  the  corporate  property 
and  franchise,  capable  of  being  assigned  by  the  sub- 
scribers, BO  as  to  carry  with  them  the  right  to  par- 

294,  15  NW  462;  McDonald  v.  Marke- 
san  Canning  Co.,  142-  Wl8.  2B1,  125 
NW  444.  See  Chattanooga,  etc.,  R. 
Co.  v.  Warthen,  98  Ga.  B99,  25  8E 
988  (holding  that  a  suhscrlptlon  to 
stock  of  a  railroad  company  is  not  a 
"negotiable  security,"  within  Code  i 
2244,  providing  that  assignees  of 
choses  in  action  arising  on  contract, 
"except  negotiable  securities,"  take 
them  subject  to  the  equities  between 
the  parties  thereto). 

fal  ApvUeattoa  of  rol*,^ — In  an 
action  to  recover  unpaid  stock  as- 
eessments  by  an  assignee  of  one  to 
whom  the  corporation  had  assigned 
the  claim,  defendant  may  show  the 
consideration  for  the  original  assign- 
ment. Wells  V.  Rodgers,  SO  Mich. 
294,  16  VW  462. 

la.  Wells  v.  Rodgers,  50  Mich. 
294,   IE  NW  462. 

13.  Morris  v.  Cheney,  51  III.  461. 

14.  Morris  v.  Cheney,  51  111.  451. 
15w    West   Bind   Narrow   Gauge   R. 

Co.  V.  Dameron,  4  Mo.  A.  414. 

[a]  ntaatnrtton.  —  One  railroad 
corporation,  merely  from  having 
bought  the  roadbed  of  another,  with 
intent  to  complete  the  road,  has  no 
right  to  purchase  the  vendor's  stock 
stibacrlptlons  and  enforce  them 
against  the  subscribers.  West  End 
IfiirTOw  Gauge  R.  Co.  v.  Dameron,  4 
Ho.  A.  414. 

16.  Newton  v.  Anglo-Australlan, 
etc.,  Inv.  Co.,  ri8»6]  A.  C.  244;  Jack- 
son V.  Ralnford  Coal  Co.,  (1896]  2  Ch. 
340;  In  re  Pyle  Works,  44  Ch.  D.  584; 
Howard  v.  Patent  Ivory  Mfg.  Co.,  38 
Cb.  D.  156;  Re  Colonial,  etc..  Gas.  Co., 
23  L.  T.-Rep.  N.  S.  759. 

17.  Morrla  v.  Cheney,  51  111.  451; 
South  Australia  Bank  v.  Abrahams, 
L.  R.  $  P.  C.  265;  In  re  Sankey  Brook 
Coal  Co.,  li.  R.  10  Bq.  381;  Matter  of 
Joint-Stock  Co.'s  Winding-up  Acts,  4 
De  O.  J.  &  S.  407,  69  EngCh  407,  46 
Reprint  976. 

18.  Ih  re  May  fair  Proptoty  Co., 
[1898]  2  Ch.  28  [aff  77  L.  T.  Rep. 
N.  S.  6S2]. 

1».  Klnr  V.  MarshaU,  88  Beav.  565, 
55  Reprint  488. 

[a]  mnatratloB^— A  charge  of  all 
"the  lands,  tenements  and  estates  of 
the  said  company  and  all  their  under- 
taking" does  not  include  unpaid  calls. 
King  V.  Marshall,  38  Beav.  665,  56  Re- 


tieipste  in  the  management  of  the  corporation,  al- 
though no  certificates  of  stock  have  yet  been  is- 
sued.*' Such  a  right  is  assignable  by  parol,  and 
ownership  passes  immediately  on  the  consummation 
of  the  sale  and  by  force  thereof,  and  not  by  opera- 
tion of  law,'*  and  the  title  of  the  assignee  is  not 
affected  by  the  subsequent  action  of  the  corporation 
in  recc^^niziag  or  refusing^  to  recognize  his  title.** 
Purchasers  of  an  interest  in  a  right  to  be  issued 
stock  take  subject  to  the  rights  of  the  seller  of 
which  they  have  notice.**  i 

After  consolidation.  An  assignment  made  by  the 
corporation  after  it  has  consplidated  with  another 
company  is  invalid,**  but  may  be  validated  by  a 
ratification  by  the  new  corporation.** 

[$  922]  S.  Calls  and  Aflse8Bm«nt»— 1.  Defini- 
tions and  Distinctians.  The  terms  "call"  and  "as- 
sessment" are  frequently  employed  as  interchange- 
able,*' as  meaning  a  rating  or  fixing  by  the  board 
of  directors  or  the  corporation  of  the  proportion  of 
his  subscription  -which  every  subscriber  to  stock  in 
the  corporation  is  to  pay.**  Strictly  speaking,  how- 
ever, an  "assessment"  is  a  demand  upon  the  stock- 
holder for  an  amount  in  excess  of  the  par  value  of 
the  stock  held  by  him,**  while  a  "call"  is  for  the 
purpose  of  collecting  an  amount  remaining  unpaid 
upon  the  stock  subscription.*'^  The  word  "  call "  in 
this  connection  has  also  been  employed  variously  as 
meaning  the  resolution  requiring  the  payment,"  or 
the  notice  of  such  requirement,**  or  the  time  at 


print  488. 

90.  Valentine  v.  Berrien  Springs 
Water-Power  Co.,  128  Mich.  280,  294, 
,87   NW  870. 

"When'  a  pvrson  signs  articles  of 
association  of  a  corporation,  the  sub- 
scription Itself  constitutes  the  sub- 
scriber a  stockholder,  and  he  becomes 
liable  to  pay  the  amount,  and  the 
corporation  becomes  obligated  to  is- 
sue the  stock  to  him  upon  payment 
of  the  amount.  It  is  a  mutual  con- 
tract, and  such  rights  are  assign- 
able." Valentine  v.  Berrien  Springs 
Water-Power   Co.,   supra. 

la]  Seed  of  -tnwt^— -Where  a  sub- 
scriber who  has  paid  up  his  subscrip- 
tions a'nd  in  entitled  to  certificates, 
transfers  the  stock  by  trust  deed,  the 
deed  is  registered,  but  no  actual  no- 
tice is  given  to  the  companies,  al- 
though the  statute  makes  the  regis- 
tration of  trust  deeds  of  personal 
property  notice  to  the  world,  the  deed 
of  trust  only  transfers  the  subscrib- 
er's right  to  demand  and  receive  th« 
stock,  and  until  that  is  done  the 
transfer  is  not  completed,  and  hence 
the  shares  are  subject  to  attachment 
by  creditors  of  the  subscriber.  Cates 
V.  Baxter,  97  Tenn.  443,  37  SW  219. 

21.  Manchester  R.  Co.  v.  Williams, 
71  N.  H.  312,  62  A  461.  See  also  su- 
pra (  711. 

Sa.  Manchester  R.  Co.  v.  Williams, 
71  N.  H.  312,  62  A  461. 

83.  Manchester  R.  Co.  v.  Williams, 
71  N.  H.  812,  52  A  461. 

at.  Cary  v.  Holts,  120  Va.  261,  91 
SE  188. 

[a]  XUnatnitloas^— (1)  Where  de- 
fendant sold  a  portion  of  his  rights 
under  contracts  whereby  he  was  to 
furnish  a  part  of  the  capital  neces- 
sary in  the  transaction  of  the  busi- 
ness of  a  corporation  formed  to  pur- 
chase coal  lands,  and  was  to  receive 
common  stock  therefor,  the  pur- 
chaser who  knows  of  the  provisions 
thereof,  recognising  the  seller's  right 
to  a  salary  as  president  of  the  cor- 
poration, and  who  also  knows  that 
the  board  of  directors  by  resolution 
had  allowed  the  seller  a  salary,  la 
charged  with  notice  of  the  seller's 
rights.  Cary  v.  HolU,  120  Va.  261, 
91  SE  188.  (2)  Defendant's  salary  ex- 
pense, having  been  treated  by  the  cor- 
poration as  a  necessary  expense,  and 


having  been  so  recognized  by  the 
purchaser  of  a  share  of  his  contract 
to  furnish  three  fourths  of  the  mon- 
ey required  for  the  corporation, 
should  be  pomputed  in  an  input  of 
liefendant  under  the  sale  contract. 
Cary  v.  Holts,  auora. 

85.  Wells  V.  Rodgers,  60  Mich. 
526,  27  NW  671. 

a&  Wells  V.  Rodgers,  60  Mich. 
625,   27  NW  671. 

87.  See  CDea  v.  Hollywood  Cem- 
etery Assoc  154  Gal.  68,  97  P  1;  Wall 
v.  Basin  Mtn.  Co.,  16  Ida.  318,  101  P 
733,  22  LRANS  1013;  Spangler  v.  In- 
diana, etc.,  R.  Co.,  21  111.  276;  Brad- 
dook  V.  Philadelphia,  etc.,  R.  Co.,  46 
N.  J.  L,.  363;  Gary  v.  York  Mln.  Co., 
9  Utah  464.  35  P  494;  Stewart  v. 
Walla  Walla  Printing,  etc.,  Co.,  1 
Wash.  621,  20  P  606;  Risdon  Iron, 
etc..  Works  v.  Furness,  [1906]  1  K.  B. 
304;  Stratford,  eto.,  R.  Co.  v.  Strat- 
ton,  2  B^  &  A.  618,  22  ECL  219,  109 
Reprint  1236. 

88.  Spangler  v.  Indiana,  etc.,  R. 
Co.,  21  111.  276,  278. 

89.  Wall  v.  Basin  Mln.  Co.,  16  Ida. 
313,  324,  101  P  733,  22  LRANS  1018: 
Porter  v.  Northern  F.,  etc.,  Ins.  Co., 
36  N.  D.  199,  207,  161  NW  1012; 
Price's  App.,  106  Pa.  421,  429. 

[a]  Aaother  flellnltloB.  "A  levy 
made  upon  the  stock  of  the  corpora- 
tion and  Iwhlch]  requires  the  stock- 
holder to  pay  in  proportion  to  the 
amount  of  stock  owned  by  him." 
Omaha  Law  Lfibrary  Assoc  v.  Con- 
nell,  66  Nebr.  386,  398,  76  NW  837. 

30.  Campbell  v.  American  AlkiU 
Co.,  125  Fbd.  207,  208,  61  CCA  317; 
Wall  V.  Basin  Mln.  Co.,  16  Ida.  313, 
324,  101  F  733,  22  LRANS  1013;  New- 
mann  v.  Sexton,  166  111.  A.  517,  619. 

31.  Braddock  v.  PhnadelphUi,  etc.. 
R.  Co.,  46  N.  J.  L..  363,  366;  Germania 
Iron  Mln.  Co.  v.  King.  94  Wis.  439, 
441,  69  NW  181,  36  LRA  61;  Reg.  v. 
Londonderry,  etc.,  R.  Co.,  13  Q.  B. 
998,  1002,  «e  ECL  998,  116  Reprint 
1644;  Ambergate,  etc.,  R.  Co.  v. 
Mitchell,  4  Bxch.  640,  544,  154  Re- 
print 1328;  Provincial  Ins.  Co.  v. 
Worts,  9  Ont.  A    66,  69. 

88.  Germania  Iron  Min.  Co.  v. 
King,  94  Wis.  439,  442,  69  NW  181, 
36  LRA  61;  Reg.  v.  Londonderry, 
etc.,  R.  Co.,  13  Q.  B.  998.  1002,  66  ECL 
998.  lie  B«pciBt  1M4:  Ambergate, 
etc.,  R.  Co.  V.  Mitchell,  4  Ebcch.  540, 
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which  the  amount  may  become  payable,**  or  -the 
amoant  to  be  paid,**  or  the  entire  procedure  by 
which  the  liability  to  make  the  payment  becomes 
fixed.**  The  term  "installment"  is  also  used  as 
synonymous  with  "call."** 

[f  923]  2.  Siglit  to  Mak»-«.  In  OeneraL  The 
right  to  call  'in  unpaid  subscriptions  to  its  capital 
stock  for  corporate  purposes'  exists  in  a  corpora- 
tion *'  even  in  the  absence  of  express  agreement  to 
pay  in  the  contract  of  subscription."  And  by  stat- 
ute in  some  jurisdictions  the  right  to  make  assess- 
ments for  particular  purposes  is  established.**  The 
mere  fact  that  a  stock  certificate  recites  that  it  is 
"noiiassessable"  will  not  affect  the  right  between 
the  corporation  and  the  original  subscriber.*"  Where 
a  corporation  purchases  its  own  shares  which  are 
not  fully  paid  up,  it  cannot  chai^  the  remainine 
stockholders  for  the  unpaid  portion  of  such  shares 
unless  they  have  upon  a  sufficient  consideration  ex- 
pressly or  impliedly  promised  to  pay  therefor.*^  But 
where  a  corporation  purchases  its  shares  which,  al- 
though fully  paid,  are  assessable,  the  outstanding 
stock  of  the  corporation  may  be  assessed  without 
assessing  the  stocks  held  by  the  corporation  itself.*' 
Where  stock  is  deposited  with  a  corporation  to  be 
sold  for  the  benefit  of  the  holders  in  proportion  to 
the  number  of  shares  deposited  by  each,  they  agree-  ' 
ing  to  lend  a  portion  of  the  proceeds  to  the  cor- 
poration, it  is  not  treasury  stock  and  is  assess- 
able.** 

What  law  gOTems.    The  validity  of  a  call  is  de- 
termined by  the  law  of  the  jurisdiction^  where  it  is 


macle.** 

[$  924]    b.    AsseBBmeiit     of     Paid-XTp     Stock. 

The  power  of  the  corporation  to  assess  shares  which 
have  been  fully  paid  lip  by  the  subscriber  is  treated 
in  a  later  section  of  this  article.**"*" 

[i  925]  c.  Necessity  and  Purpose — (1)  In 
General  A  call  may  properly  be  made  for  any 
purpose  authorized  by  the  subscription  contract," 
or  by  the  statute  under  which  the  corporation  is 
organized,*'  except  where  the  subscription  contract 
limits  the  purposes  for  which  calls  may  be  made  to  a 
narrower  field  than  that  prescribed  by  the  general 
law.'*  Hence  the  right  of  the  corporation  to  call 
unpaid  subscriptions  is  not  of  necessity  limited  to' 
calls  for  ^he  purpose  of  paying  creditors  of  the  cor- 
poration.** A  call  for  an  unauthorized  purxtose,** 
or  for  an  unauthorized  amount,**  is  unenforce- 
able. The  fact  that  a  call  is  made  in  part  to  reim- 
burse funds  misappropriated  by  the  directors  does 
not  render  it  invalid.*^ 

[i  926]  (2)  Preluninary  ExpaoMfi.  The  right 
to  make  calls  on  unpaid  subscriptions  to  defray  pre- 
liminary expenses  may  be  exercised  even  though  the 
corporation  is  not  yet  sufficiently  organized  to  trans- 
act business.**  Further,  it  is  not  essential  that  the 
right  to  make  calls  for  this  purpose  has  been  con- 
ferred in  express  terms.** 

[$  927]  (S)  Determination  of  Necessity.  Where 
the  directors  are  vested  with  discretionary  ptower  in 
making  calls,  in  the  absence  of  fraud  the  wisdom 
or  necessity  of  their  action  cannot  be  judicially 
questioned  by  the  stockholders.**     The  power   to 


64<,  154  Reprint  13J8;  Newry,  etc.,  R. 
Co.  V.  Bdmunds,  2  Bxch.  118,  119,  1&4 
Reprint  429.  * 

33.  Ambereate,  etc.,  R.  Co.  y. 
Mitchell,  4  Exch.  S40,  544,  164  Re- 
print 1S28. 

9*.  Newry,  etc,  R.  Co.  v.  Ed- 
munds, 2  Exch.  118,  119,  154  Reprint 
429 

36.  Germanla  Iron  Mis.  Co.  v. 
King,  94  Wis.  439.  442,  69  NW  181, 
86  LiRA  51;  Reg.  v.  Londonderry,  etc., 
R.  Co.,  13  Q.  B  998,  1002.  66  ECL  998, 
116  Reprint  1544;  In  re  Cawley,  42 
Ctu  I>.  209,  232;  Ambergate,  etc.,  R. 
Co.  v.  Mitchell,  4  Exch.  640,  541,  164. 
Reprint  1S28. 

38.  Wall  V.  Basin  Mln.  Co.,  IS  Ida. 
813,   101   P  733,   22   LRANS   1013. 

37.  Myers  v.  Seeley,  17  P.  Cas. 
No.  9,994,  10  NatBankrReg  411; 
Salem  Mill  Dam  Corp.  v.  Ropes.  6 
Pick.  (Mass.)  23,  43;  Williams  v. 
Lowe,   4  Nebr.   382. 

3&  Union  Sav.  Bank  v.  Lelter,  146 
Cal.  896.  79  P  441. 

[a]  Ataeno*  of  salMwclpittOB. — 
Where  corporate  stock  was  Issued 
without  subscription,  the  stockhold- 
ers are  liable  to  assessment.  Just  as 
If  they  had  been  subscribers.  In  re 
Phoenix  Hardware  Co.,   249  Fed.   410. 

99.  See  statutory  provisions;  and 
O'Dea  V.  Hollywood  Cemetery  Assoc. 
164  Cal.  68,  97  P  1;  Union  Sav.  Bank 
V.  Lelter,  146  Cal.  696,  79  P  441;  Koh- 
ler  V.  Agassis,  99  Cal.  9,  33  P  741; 
Browne  v.  San  Gabriel  River  Rock 
Co.,  22  Cal.  A.  682,  136  P  642,  544. 

A«»>s«m»n.t  (or  pi^mnit  ot  oorpo- 
Zftto  debt*  see  Infra  XII.  D. 

40.  Campbell  v.  OH,  etc.,  Co.,  158 
Cal.  282,  95   P  89. 

XiaWUtr  to  OMdltotS  see  Infra 
XII.  D. 

tt.  Crawford  v.  Roney.  180  Oa. 
SI  5,  61  SE  117;  In  re  Sovereign  L. 
Aasur.  Co.,  [18921    3  Ch.  279. 

48.  Western  Impr.  Co.  v.  Des 
Moines  Nat  Bank,  108  Iowa  466,  72 
NW  667. 

43.  Lexow  V.  Pennsylvania  Dia- 
mond Drill  Co..   6  Pa.  Diet.   491. 

44.  American      Pastoral      Co.      v. 


Gurney,  61  Fed.  41. 

[a]  meaaoa  (or  ml*. — "Certainly, 
if  the  calls  made  In  London  under  the 
provisions  of  the  charter  of  the 
plaintiff  company  are  Invalid  and 
nonenforceable  as  against  stockhold- 
ers residing  in  Great  Britain,  they 
should  not  be  held  to  be  valid  and 
enforceable  against  stockholders  re- 
siding In  the  United  States."  Per 
Shlras.  J.,  In  American  Pastoral  Co., 
Ltd.  v.  Gurney,  61  Fed.  41,  43. 

4S-6a     See  Infra  i  1286. 

51.  Marseilles  Land,  etc,  Co.  v. 
Aldrlch.  86  111.  504;  Roberts  v.  Mo- 
bile, etc.,  R.  Co..  32  Mlas.  373. 

S3.  See  statutory  provisions;  Car 
Trust  Inv.  Co.  v.  Metropolitan  Trust 
Co..  184  Fed.  443,  107  CCA  37; 
Tounglove  v.  Stelnman,  80  Cal.  376, 
22  F  189. 

[a]  "The  proper  and  leral  ex- 
ptnsf"  of  a  corporation,  the  payment 
of  which  win  .luthorlie  a  call.  In- 
clude accrued  debts  Incurred  In  the 
transaction  of  th^  ordinary  business. 
Sullivan  V.  Triunfo  Gold,  etc.,  Mln. 
Co.,  39  Cal.  459,  467  (where  the  court 
stated:  "It  can  make  no  difference 
to  the  stockholder,  whether  he  Is  as- 
sessed before  the  work,  on  account 
of  which  the  debt  Is  contracted.  Is 
commenced,  or  afcer  its  comple- 
tion"). 

S3.  Roberts  v.  Mobile,  etc,  R.  (3o., 
32  Miss.  37S. 

84.  (^1. — Visalla.  etc,  R.  Co.  v. 
Hyde,  110  Cal.  632,  43  P  10,  52  AmSR 
136. 

Conn. — Fish  v.  Smith,  78  Conn.  377, 
47  A  711,  84  AmSR  161. 

La. — Cucullu  V.  Union  Ina  Co.,  3 
Rob.  678. 

Me. — Penobscot  R.  (30.  v.  White,  41 
Me.   612,   66  AmD   257. 

Mo. — Commerce  Trust  Co.  v.  Het- 
tinger, 181  Mo.  A.  338,  168  SW  911. 

[a]  "Kossea  •nMeOlag'  tlio  niMUU 
of  tlia  oorpomtioB.''— A  charter  pro- 
vision that  a  call  shall  not  be  made 
except  In  case  of  "losses  exceeding 
the  means  of  the  corporation"  does 
not  limit  "the  right  of  the  company 
or  court  to  make  an  assessment  for 


the  payment  of  losses  only;  when  the 
funds  are  exhausted  by  losses,  and 
an  assessment  becorales  necessary.  It 
may  be  made  for  all  purposes,  either 
to  pay  debts  already  contracted,  or 
to  create  a  new  fund  for  the  purpose 
of  a  business  basis."  Per  Blodgett, 
J..  In  In  re  Republic  Ins.  (3o.,  20  F. 
Cas.  No.  11,704.  3  Bias.  452. 

Sfi.  Williams  V.  Taylor,  120  N.  T. 
244.  24  NE  288;  Delaware  Valley  Tel. 
Co.  V.  Tiffany.  131  App.  DIv.  343.  115 
NTS  867;  Bank  of  China,  etc.  y. 
Morse,  44  App.  Dlv.  435.  61  NTS  268 
[aff  168  N.  T.  468.  61  NB  774,  85 
AmSR  676.  66  LRA  139];  Hartford, 
etc.,  R.  Co.  V.  OoBwell,  5  Hill  (N.  Y.) 
383,  40  AmD  364;  Palestine,  etc 
Turnp.  Co.  v.  Wooden,  13  Oh.  St.  395; 
East  Anglian  (R.  Co.  v.  Eastern  Coun- 
ties R.  Co..  11  C.  B.  776,  73  ECL  776. 
138  Reprint  680,  22  ERC  21. 

56.  Great  Falls,  etc.,  C.  R.  Co.  y. 
Copp.  38  N.  H.  124  (apparently  an  as- 
sessment on  fully  paid  stock). 

57.  Marshall  v.  Golden  Fleece 
Gold,  etc..  Mln.  Co.,  16  Nev.  156. 

58.  Central  Turnp.  Corp.  v.  Valen- 
tine. 10  Pick.  (Mass.)  142;  Salem 
Mill  Dam  Corp.  y.  Ropes.  6  Pick. 
(Mass.)  23;  Anvil  Mln.  Co.  v.  Sher- 
man. 74  Wis.  226,  42  NW  226,  4  LRA 
232 

[a]  ••The  UtMat  tMUhatU^  upon 
this  Question  ...  Is  the  case  of  Salem 
Mill  Dana  Corp.  v.  Ropes,  6  Pick. 
(Mass.)  23."  Per  Orton,  Jr.,  In  Anvil 
Mln.  Co.  y.  Sherman,  74  Wis.  226,  230, 
42  NW  226,  4  LRA  232. 

ireoesaltjr  of  orgsiilsattoB  of  oor- 
porattOB  rsBsrallr  see  Infra  9  931. 

58.  Central  Turnp.  Corp.  v.  Valen- 
tine, 10  Pick.  (Mass.)  142;  Salem  Mill 
Dam  Corp.  v.  Ropes,  6  Pick.  (Mass.) 
23;  Anvil  Mln.  Co.  v.  Sherman,  74 
Wis.  226,  42  NW  226,  4  LRA  232. 

60.  U.  S. — Nashua  Sav.  Bank  v. 
Anglo-American  Land  Mortg.,  etc 
Co..  189  U.  S.  221.  23  SCK  517.  47  L. 
ed.  782  [aff  108  Fed.  764,  48  CCSA 
15]:  Oglesby  v.  Attrlll,  106  U.  S.  606, 
26  L.  ed.  1186;  Car  Trust  Inv.  Cc 
v.  Metropolitan  Trust  Co.  of  New 
Tork,    184    Fed.    443.    107     CCA     37; 
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make  calls  on  unpaid  stoek  snbscriptions  must  be 
ezereised  when  it  becomes  necessary  to  meet  the 
corporate  debts." 

li  928]  d.  Conditions  Freoedent— (1)  In  0«a- 
«nL  The  terms  of  a  valid  condition  precedent  at- 
tached to  a  subscription  must  be  performed  'before 
assessment,*^  bnt  a  premature  «all  will  not  preclude 
a  sabsequent  call  after  condition  fulfilled  and  be- 
fore action  brought.*"  A  corporation  authorized  to 
make  calls  on  unpaid  subscriptions  as  the  directors 
may  see  proper  may  provide  by  contract  for  con- 
ditions precedent.** 

[$  929]  (2)  Fixing  Kiimber  of  SUares  and  Al- 
lotment. The  questions  of  whether  the  amount  of 
capital  stock  and  the  number  of  shares  niust  be  fixed 
in  order  to  fix  the  subscriber's  liability  upon  his 
contract  have  already  been  considered.**  It  is 
obvious  that  where  such  action  is  necessary  a  valid 
call  cannot  be  made  until  the  condition  has  been 
complied  with.**  Where  the  stock  of  the  corpora- 
tion has  been  oversubscribed,  no  assessment  may  be 
made  until  the  membership  of  the  corporation  has 
be«n  determined  by  an  allotment  or  an  apportion- 
ment of  the  shares.*^ 


[$  930]  <8)  S«b8cri];itio&  of  Entire  Stock  or 
Spedflc  Part  Thereof.  Where  subscription  of  the 
entire  capital  stock,  or  a  specified  part  thereof,  is 
necessary  to  fix  the  subscriber's  liability  upon  Ijiis 
contract,**  a  valid  call  cannot  be  made  until  the 
condition  has  been  complied  with,*'  otherwise  the 
subscription  of  the  entire  amount  or  of  any  fixed 
proportion  of  the  capital  stock  is  unnecessary.'" 

[\  931]  (4)  Organisation  of  Corporation. 
Where  organization  of  the  corporation  is  essential 
to  fix  the  liability  of  the  subscriber,^'  a  valid  call 
cannot  be  made  prior  to  such  organization;'^  other- 
wise such  organization  is  unnecessary.'* 

[$  932]  6.  Time  and  Amount— (1)  In  OeneraL 
By  express  statutory  provisions  in  some  jurisdic- 
tions, payments  to  be  made  by  the  subscriber  upon 
his  unpaid  stoek  subscriptions  are  determine  abso- 
lutely as  to  time  ''*  and  amount,'*  in  which  case  the 
payments  become  due  at  the  prescribed  periods.'* 
A  similar  rule  applies  where  the  time  and  amount  of 
payments  are  fixed  by  the  contract  of  subscription." 
A  statutory  provision  fixing  the  time  and  manner  of 
payment  of  calls  may  be  waived  by  the  corporation 
and  a  contractual  provision  substituted  by  the  terms 


Campbell  v.  American  Alklli  Co.,  125 
Fed.  207.  <1  CCA  317. 

Ida. — Weber  v.  Delia  Mountain 
Mln.  Co..  14  Ida.  404,  ^1,  94  P  441 
[clt  Cyc]. 

Ind. — New  Albany,  etc.,  Rt  Co.  v. 
Fields,  10  Ind.  187;  Judah  v.  Amer- 
ican Live  Stock  Ins.  Co.,  4  Ind.   333. 

Mass. — ^Anglo-American  Land,  etc., 
Co.  V.  Dyer,  181  Mass.  5»3,  64  NB 
41(,   S2   AmSR   437. 

Mo. — Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286;  Brookllne  Cannlnir,  etc., 
Co.  V.  Svans,  163  Mo.  A.  S64.  146  SW 
828;  Gorman  v.  Guardian  Sav.  Bank. 
4  Mo.  A.  180. 

Nebr. — Fitzgerald's  Est.  v.  Union 
Sav.  Bank.   65  Nebr.  »7,   90  NW  994. 

N.  J. — Clevenger  v.  Moore,  71  N.  J. 
L.  148.  68  A  88. 

Or. — Budd  v.  Multnomah  St.  R. 
Co..  15  Or.  413,  15  P  659,  3  AmSR 
169. 

Pa. — Shober  v.  Lancaster  County 
Park  Assoa,  68  Pa.  429. 

Entr. — Bailey  v.  Birkenhead,  etc., 
S.  Co.,  12  Beav.  433,  60  Reprint  1127; 
TetU  v.  Norfolk  R.  Co.,  3  De  O.  & 
8m.  293,  64  Reprint  484;  Re  British 
Provident  L.,  etc.,  Assur.  Soc.,  33 
L.  J.  Ch.  636. 

Ont.— Christopher  v.  Noxon,  4  Ont. 
672. 

[a]  Siiap*aaito  of  anenmnU*^— 
Where  the  directors  of  a  corporation 
voted  to  suspend  payments  on  the 
capital  stock,  and  immediately  mailed 
letters  so  notifying  stockholders,  who 
failed  to  object,  the  action  of  the  di- 
rectors was  ratified.  Orice  v.  An- 
derson,  (S.  C.)  96  SB  Z22. 

61.  Ward  V.  Qrlswoldville  Mfg. 
Co.,  16  Conn.  693. 

'60.  TIconic  Water  Power,  etc., 
Co.  V.  Lang,   63  Me.  480. 

63.  Philadelphia,  etc.,  R.  Co.  v. 
Hickman,  28  Fa.   318. 

FaTmant  of  oatrtamunr  ■■■»—- 
aunts  m»  ooadttloii  VMoedent  see  in- 
fra (  936. 

66.  Roberts  v.  Mobile,  etc.,  R.  Co., 
32  Miss.  373  (where  the  court  stated 
that  Jf  the  rule  were  otherwise  the 
whole  contract  would  be  void  and 
not  merely  the  condition). 

66,    See  supra  I  796. 

66.  Somerset  R.  Co.  v.  Clarke,  61 
Me.  376;  Somerset,  etc.,  R.  Co.  v. 
Cushing,  45  Me.  524;  Troy,  etc.,  R.  Co. 
V.  Newton,  8  Gray  (Mass.)  696; 
Stoneham  Branch  R.  Co.  v.  Gould,  2 
Oray  (Mass.)  277;  Worcester,  etc.,  R. 
Co.  T.  Hinds,  8  Cush.  (Mass.)  110; 
Cabot,  etc..  Bridge  v.  Chapin,  "^  Cash. 
(Mass.)  60;  Lexington,  etc.,  R.  Cto.  v. 
Chandler,  13  Mete.  (Mass.)  311;  Port- 
lano.  etc.,  R.  Co.  v.  Graham,  11  Mete. 
(Mass.)    1;   Central -Tump.   Corp.   v. 


Valentine,  10  Pick.   (Mass.)   142. 

flf7.  Bristol  Oeamery  Co.  v.  Dal- 
ton,  70  N.  H.  339,  47  A  691. 

[a]  Vo  allotmast  is  necessary  as 
to  persons  named  in  the  charter  as 
stockholders  in  respect  of  the  shares 
there  stated  to  be  held  by  them.  In 
re  Haggert  Bros.  Mfg.  Co.,  19  Ont.  A. 
682  [foil  Matter  of  London  Speaker 
Printing  Co.,  16  Ont.  A.  608]. 

68.    See  supra  {  809. 

W.  Cal. — Ventura,  etc.,  R.  Co.  v. 
Hartman,  116  C^al.  260,  48  F  65;  Santa 
Cruz  R.  Co.  V.  Schwartz,  53  Cal.  106. 
But  see  Auburn  Opera-House,  etc., 
Assoc.  V.  Hill,  32  P  587  (dictum  to 
the  contrary). 

111. — Peo.  V.  National  Sav.  Bank, 
129  111.  618,  22  NE  288;  Temple  v. 
Lemon,  112  111.  61,  1  NK  268;  Allman 
V.  Havana,  etc.,  R.  Co..  88  111.  521. 

Iowa. — Peoria,  etc.,  R.  Co.  v.  Pres- 
ton, 36  Iowa  116  (collation  of  cases). 

Kan. — Topeka  Bridge  Co.  v.  Cum- 
mings,  3  Kan.  55. 

Ky. — Pry  v.  Lexington,  etc,  R.  Co., 
2  Mete.  314. 

La. — ^Gxposition  R.,  etc.,  Co.  v. 
(^nal  St.  Elxposition  R.  Co.,  42  La. 
Ann.  370,  7  S  627. 

Me. — Rockland,  etc.,  Steamboat  Co. 
v.  SewalJ,  78  Me.  167,  3  A  181;  Somer- 
set R.  Co.  v.  Cnarke,  61  Me.  379; 
Lewey's  Island  R.  Co.  v.  Bolton,  48 
Me.  451,  77  AmD  236;  Somerset,  etc., 
R.  Co.  V.  Cushing,  45  Me.  624;  Penob- 
scot R.  Co.  V.  ^hite,  41  Me.  512,  66 
AmD  257;  Penobscot  R.  CJo.  v.  Dum- 
mer,  40  Me.  172,  63  AmD  654;  Old- 
town,  etc.,  R.  Co.  V.  Veazie,  39  Me. 
671. 

Md. — Morgan  v.  Landstreet,  109 
Md.  568,  72  A  399,  130  AmSR  631,  16 
AnnCas  1247. 

Mass. — ^Penobscot,  etc.,  R.  Co.  v. 
Whlttler,  12  Oray  Z44,  71  AmD  753; 
People's  Ferry  Co.  v.  Balch,  8  Gray 
303;  Stoneham  Branch  R.  Co.  v. 
Gould,  2  Oray  277;  Boston,  etc.,  R. 
Corp.  V.  Midland  R.  Co.,  1  Gray  340; 
Worcester,  etc.,  R.  Co.  v.  Hinds,  8 
Cush.  110;  C^bot,  etc.,  Bridge  v.  Cha- 
pin, 6  Cush.  50;  Lexington,  etc.,  R. 
Co.  V.  Chandler,  13  Mete.  311;  Cen- 
tral Turnp.  Corp.  v.  Valentine,  10 
Pick.  142;.  Salem  Mill  Dam  Corp.  v. 
Ropes,  6  Pick.  28,  9  Pick.  187.  19 
AmD  363. 

Mich. — Shurtz  v.  Schoolcraft,  etc., 
R.  Co.,  9  Mich.  269  (previous  to  the 
act  of  1867). 

Minn. — Masonic  Temple  Assoc,  v. 
(niannell,  43  Minn.  363,  46  NW  716. 

Mo. — Haskell  v.  Worthington,  94 
Mo.  560,  7  SW  481;  Commerce.Trust 
Co.  V.  Hettinger.  181  Mo.  A.  338,  168 
SW  911;  Sedalia,  etc..  R.  Co.  v.  Abell, 
17   Mo.  A.  646. 


Mont. — ^Enterprise  Sheet  Metal 
Works  v.  Schendel,  178  P  1059. 

Nebr. — Hale  v.  Sanborn,  16  Nebr. 
1,  20  NW  97;  Boehme  v.  Omaha  Ho- 
tel Co.,  6  Nebr.  80;  Estabrook  v. 
Omalia  Hotel  Co.,  5  Nebr.  76;  Livesey 
v.  Omaha  Hotel  Co.,  5   Nebr.  60. 

N.  H. — Contoocook  Valley  R.  Co.  v. 
Barker,  32  N.  H.  36S;  New  Hamp- 
shire Cent.  R.  Co.  v.  Jbhnson,  36  N.  H. 
390,  64  AmD  300;  Littleton  Mfg.  Co. 
V.  Parker,   14  N.  H.  543. 

N.  T.— Bray  v.  Farwell,  81  N.  T. 
600  [ovorr  it  seems  Rensselaer,  etc., 
Flank  Road  Co.  v.  Wetzel,  21  Barb. 
66];  Myers  v.  Sturgis,  123  App.  Div. 
470,  108  NYS  628  [atC  197  N.  Y.  626 
mem,  90  NE  1162  mem];  Sullivan 
County  Club  v.  Butler,  26  Misc.  806, 
56  NYS  1;  Whalen  v.  Hudson  Hotel 
Co.,  170  NYS  856. 

Tenn. — Read  v.  Memphis  Gayoso 
Gas  Co.,  9  Helsk.  646. 

Tex. — Orynskl  v.  Loustaunan,  16 
SW  674. 

Wis. — ^Anvll  Mln.  Co.  v.  Sherman, 
74  Wis.  226.  42  NW  226,   4  LRA  232. 

Eng. — Pox  v.  Clifton,  6  Bing.  776, 
19  ECL  347.130  Reprint  1479;  Pitch- 
ford  V.  Davis,  6  M.  &  W.  2,  161  Re- 
print 1. 

70.  Kan. — Hunt  v.  Kansas,  etc.. 
Bridge  Co.,  11  Kan.  412. 

Mo. — Sedalia,  etc.,  R.  Co.  v.  Abell, 
17  Mo.  A.  645. 

N.  Y. — Hamilton,  etc..  Plank  Road 
Co.  V.  Rice,  7  Barb.  167. 

Or. — ^Willamette  Freighting  Co.  v. 
Stannus,    4   Or.   261. 

Utah. — Jones  v.  Bonanza  Mln.,  etc., 
Co..  82  Utoh  440,  91  P  273;  Nelson  v. 
Keith-O'Brien  (5o.,  32  Utahr  396,  91 
P  30. 

71.  See  supra  (  796. 

73.  Anvil  Mln.  Co.  v.  Sherman.  74 
Wis.  226,  42  NW  226,  4  LRA  232; 
Halifax  Carette  Co.  v.  Moir,  28  N.  S. 
46;  C}azelais  v.  Picotte,  18  Que.  Super. 
638. 

73.  Marseilles  Land,  etc.,  Co.  v. 
Aldrich,  86  111.  604;  Richmond  Fac- 
tory Assoc,  v.  Clarke,  61  Me.  351. 

74.  See  statutory  provisions;  and 
West  v.  Topeka  Sav.  Bank,  66  Kan. 
624,  72  P  252,  97  AmSR  386,  63  LRA 
137. 

7B.  See  statutory  provisions;  and 
West  V.  Topeka  Sav.  Bank,  66  Kan. 
524,  72  P  262,  97  AmSR  886,  63  LRA 
137. 

78.  West  V.  Topeka  Sav.  Bank,  66 
Kan.  524,  72  P  262,  97  AmSR  385,  68 
LRA   137.     , 

77,  Williams  v.  Taylor,  99  Md. 
306,  67  A  641;  Eastern  Plank  Road 
Co.  V.  Vaughan,  20  Barb.  165  [aff  14 
N.  T.  646]. 
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CORPORATIONS 


[§§  932-938 


and  conditions  of  the  stock  anbsoription.^*  A  gen- 
eral power  in  the  charter  of  the  eor]poration  to  make 
calls  for  installments  will  not  permit  the  making  of 
calls  in  violation  of  the  terms  of  the  written  con-. 
tract  of  subscription.''"  It  would  seem  that  the 
stockholder  is  not  prejudiced  by  the  fact  that  an 
assessment  is  for  a  less  amount  than  is  fixed  in  the 
subscription  contract.""  The  corporation  is  not  au- 
thorized to  levy  an  assessment  to  an  amount  in  ex- 
cess of  the  Umit  prescribed  by  its  charter.**  A  pro- 
vision in  ,the  by-laws,  fixing  the  amount  of  indebted- 
ness which  may  be  incurred,  does  not  limit  the 
amount  which  may  be  raised  by  assessment  to  pay 
the  legal  and  proper  expenses  of  the  corporation.** 
Where  subscriptions  to  stock  are  not  presently  pay- 
able in  full,  but  by  their  terms  are  to  be  paid  from 
time  to  time  as  called  by  the '  company,  the  call 
may  be  made  at  any  time  and  the  statute  of  limi- 
tations does  not  begin  to  run  until  such  time.** 
Where  periodical  calls  are  contemplated  by  the  con- 
tract of  subscription,  a  single  call  for  the  entire 
amount  is  unjustified.*^  But,  where  the  time  and 
amount  of  calls  are  left  within  the  discretion  of  the 
directors,  they  may  make  a  single  call  for  the  entire 
amount  due.** 

[$  9331  (8)  Call  for  Several  Installmeiits. 
Limitations  as  to  the  amount  of  single  calls,**  as- 
sessments,*^ or  installments**  do  not  preclude  the 
fixing  of  several  of  such  calls  or  assessments  at  the 
same  time  if  each  is  of  the  specified  amount  or 
less. 


[f  934]  (S)  JaUmjB  betmen  OaOs.  The  m- 
tervals  which  may  or  mnst  elapse  between  the  dif- 
ferent calls  depend  of  course  upon  the  governing 
instrument,  whatever  it  may  be,  charter,  statute,  by- 
laws, or  resolution  of  the  shareholders  in  general 
meeting.**  A  provision  forbidding  more  thaki  two 
calls  in  twelve  months  is  not  violated  by  making  the 
third  call  payable  on  the  same  day  of  the  year  as  the 
first  call." 

[i  935]  f.  Effect  of  Other  Hsana  tof  Kaisiac 
Fimds.  Authority  in  a  corporation  to  use  other 
means  to  raise  funds  will  not  preclude  calls  on 
unpaid  subscriptions.*^ 

.  [(  936]  g.  Effect  of  OntBtaading  AaseasmentB. 
The  ill^ality  of  an  outstanding  call  will  not  vitiate 
a  subsequent  one.*'  By  statute  in  some  jurisdictions 
it  is  provided  that  no  assessment  may  be  levied 
while  any  portion  of  a  previous  one  Remains  un- 
paid, unless  the  power  of  the  corporation  has  been 
exercised  for  its  collection.** 

[i  937]  h.  Effect  of  Discontinoaace  of  Bnai- 
nesa  or  Besolntion  to  Discontiane.  Calls  may  be 
made  after  the  corporation  has  become  unable  to 
continue  business  because  of  insolvency,**  or  after  a 
resolution',  to  discontinue  business.'* 

[i  938]  S.  Necessity  aa  Oonditioa  to  Liability 
of  Stockholder — a.  In  (JeneraL  The  making  of  a 
call  is,  in  general,  a  condition  precedent  to  the  en- 
forcement of  the  contract  of  subscription,'*  but 
there  is  authority  for  making  an  exception  to  the 
rule  where  there  is  no  express  provision  as  to  the 


78.  Wood  V.  UnlverBal  Adding 
Mach.  Co.,  1«6  111.  A. "  346;  Bstell  v. 
Knightstown,  etc.,  Turnp.  Co.,  41  Ind. 
174;  BvansviUe.  etc.,  R.  Co.  v.  Evans- 
vllle,  15  Ind.  395;  Mansfleld,  etc.,  R. 
Co.  V.  Pettis,  26  Oh.  St.  269;  Piirmers' 
Bank  v.  Blow,  18  Ont.  !•.  630,  13  Ont 
WR  1041. 

79.  Roberts  v.  Mobile,  etc.,  R.  Co., 
32  Miss.  373. 

80.  Horseshoe  Pier  Amusement 
Co.  V.  Sibley,  157  Cal.  442,  108  P  808. 

81.  Lewey's  Island  R.  Co.  v.  Bol- 
ton. 48  Me.  461,  77  AniD  286. 

[a]  AntboztsM  «in<mnt  of  per- 
sonal ]»op«rtr<— A  corporation  au- 
thorized to  hold  real  and  personal 
estate,  each  to  a  limited  amount,  may 
lawfully  make  assessmefits  upon  its 
members  to  an  amount  exceeding  the 
personal  estate  that  it  was  author- 
ized to  hold.  South  Bay  Meadow 
Dam  Co.  v.  Gray,  30  Me.  647. 

CO.  Sullivan  v.  Trlunfo,  Gold,  etc., 
Min.  Co..  29  Cal.  585.  , 

83.  Williams  v.  Taylor,  120  N.  T. 
244,  24  NE  288  trev  41  Hun  546]; 
Cook  v.  Carpenter,  212  Pa.  166,  61  A 
799.  1  L,RANS  900,  108  AmSR  854. 
4  AnnCas  723  [foil  Cook  v.  Carpen- 
ter,  212  Pa.  180,  61  A  805]. 

8^  Spangler  v.  Indiana,  etc.  R. 
Co..  21  III.  276. 

85.  Haun  V.  Mulberry,  etc.,  Gravel 
Road  Co.,  33  Ind.  108. 

86.  Universal  Corp.  v.  Hughes, 
(1909]  S.  C.  1434;  Union  P.  Ins.  Co. 
v.  O'Gara,  4  Ont.  359. 

87.  Penobscot  R.  Co.  v.  Dummer, 
40  Me.  172,  63  AmD  654;  Penobscot, 
etc.,  R.  Co.  V.  Dunn,  39  Me.  687;  Rut- 

'  land,  etc.,  R.  Co.  v.  Thrall,  36  Vt. 
636. 

[a]  SMMoa  for  mlii^— '^t  might 
have  been  an  important  considera- 
tion, to  have  no  greater  sum  payable 
and  called  for  at  one  time.  The  time 
when    those    assessments    should    be 

-  voted,  conld  be  of  little,  if  of  any 
Importance.  The  design  appearing 
to  have  been,  to  protect  the  stiare- 
holders  from  the  payment  of  more 
than  five  dollars  on  each  share,  at 
one  time.  The  language  should  be 
so  interpreted  as  to  secure  to  them 
the  benefits  intended,  without  other- 


wise embarrassing  the  movements  of 
the  company."  Per  Shepley,  C.  J.,  in 
Penobscot  R.  Co.  v.  Dummer,  40  Me. 
172,  174,  68  AmD  664. 

88.  Minneapolis,  etc.,  R.  Co.  v. 
Morrison,  23  Minn.  308.  See  also 
Heaston  v.  Cincinnati,  etc.,  R.  Co.,  16 
Ind.  276,  79  AmD  430  (where  the 
resolution  was  upheld,  although  the 
precise  question  was  not  raised). 

89.  Heaston  v.  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  275,  79  AmD  430;  ^Tew 
Jorrey  Midland  R.  Co.  v.  Strait,  36 
N.  J.  L.  S22;  Provincial  Ins.  Co.  v. 
Worts,  9  Ont.  A.  56. 

[a]  The  word  "taoa/OL"  may  mean 
a  month  of  thirty  days.  Heaston  v. 
Cincinnati,  -etc.,  R.  Co.,  16  Ind.  276, 
79   AmD  430. 

90.  Dinkgrave  v.  Vlcksburg,  etc., 
R.  Co..  10  La.  Ann.  514. 

91.  Burlington  v.  Burlington  Wa- 
ter Co.,  86  Iowa  266,  63  NW  246 
(authority  to  Issue  bonds,  mortgages, 
and  additional  stock). 

99.  Reau  v.  Memphis  Gayoso  Gas 
Co.,  9  Heisk.  (Tenn.)  546;  European, 
etc.,  R.  Co.  V.  McLeod,  16  N.  B.  3. 

93.  See  statutory  provisions;  and 
Strouse  v.  Sylvester,  (Cal.)  66  P  660: 
Smith  V.  Slnaloa  Land,  etc.,  CX>.,  42 
Utah  445,  132  P  566;  Miles  v.  Sheep 
Rock  Min.,  etc.,  Co.,  16  Utah  436,  49 
P  636;  Pennecard  v.  Giant  Ledge 
Min.  Co.,  97  Wash.  384,  166  P  629. 

[a]  Beoiwriav  of  oaU<— Under 
such  statute  the  directors  have  no 
power  to  rescind  a  former  call  which 
has  been  paid  by  a  portion  df  the 
stockholders  in  order  to  make  room 
for  a  new  call.  Miles  v.  Sheep  Rock 
Min.,  etc.,  Co.,  16  Utah  436,  59  P  536. 

94.  Brookllne  C^anning,  etc.,  Co.  v. 
Bvana,  163  Mo.  A.  564,  146  SW  828. 

9B.  Car  Trust  Inv.  Co.  v.  Metro- 
politan Trust  Co.,  184  Fed.  443,  107 
CCA  37;  cniouteau  Ins.  Oo.  v.  Floyd, 
74  Mo.  286. 

96.  U.  S. — Hawkins  v.  Glenn,  131 
U.  S.  319.  9  set  789,  33  L.  ed.  184;. 
Scovlll  V.  Thayer,  105  U.  S.  143,  26 
L.  ed.  988;  C!oveIl  v.  Fowler,  144  Fed. 
636;  Holt  V.  Holt  Electric  Storage 
Co.,  79  Fed.  697;  Priest  v.  Glenn,  51 
Fed.  400,  2  CCA  305;  Chandler  v.  Sid- 
dle,   6  P.  Cas.   No.   2,694,   3   Dill.  477; 


Wilbur  V.  StorVrbolders,  is  P.  Cis. 
No.  17,686,  18  NatBankrReg  178. 

Ala. — Ruse  V.  Bromberg,  88  Ala. 
619,  7  8  384  (dictum);  Teague  v.  Le 
Grand,  85  Ala.  498,.  S  S  287,  7  AmSR 
64. 

Cal.— California  Sugar  Titg.  Co.  v. 
Schafer,  57  c:al.  896. 

FlK. — Alabama,  etc.,  R.  Co.  v.  Row- 
ley, 9  Fla.  608.        , 

Ga. — Crawford  ▼.  Roney,  126  (H. 
763,  55  SB  499;  North,  etc.,  St.  R.  Co. 
Bpulloclc,  88  Ga.  283,  14  SB  478;  South 
(Georgia,  etc.,  R,  Co.  v.  .Ayres,  56  Oa. 
230. 

111. — Wicks  Stone  Co.  v.  Dtckason, 
276  111.  690,  116  NB  176;  Lamar  Ins. 
Co.  V.  Moore,  84  111.  676;  Spangler 
v.  Indiana,  etc.,  R.  Co.,  21  111.  Z7(; 
Banet  v.  Alton,  etc.,  R.  Co.,  13  IlL 
504:  Great  Western  Tel.  Co.  v. 
Barker,  58  Iir.  A.  402*  Caff  16*  IlL  150. 
46  NE  1153]. 

Ind. — Ohio,  etc.,  R.  (JO.  v.  Ch-amer, 
23  Ind.  490;  Rosa  v.  Lafayette,  etc., 
R.  Co.,   6  Ind.  297. 

Ky. — Laughlin  v.  OrangeviUe,  etc, 
Turnp.  Co.,  1  KyL  348,  10  Ky.  Op. 
816. 

La. — Purton  v.  N«w  Orleans,  etc., 
R.  Co.,  3  La.  Ann.  19. 

Md. — Glenn  y.  Howard,  66  Md.  40, 
8  A  896. 

Mich. — ^Halaey  Fire  Bngine  CN).  v. 
Donovan,  67  Mich.  318,  23  NW  828. 

N.  J. — Braddock  v.  Philadelphia, 
etc.,  R.  Co.,  46  N.  J.  L.  863;  Grosse 
Isle  Hotel  Co.  v.  FAnson,  42  N.  J.  L. 
10  [atr  43  N.  J.  L.  4421. 

Oh.  —  Gibson  V.  Columbia,  etc;, 
Turnp.,  etc.,  Cte.,  18  Oh.  St.  896. 

S.  C. — Cheraw,  etc.,  R.  do.  v.  Gar- 
land, 14  S.  C.  63. 

Vt. — ^New  Bnaland  F.  Ins.  Co.  ▼. 
Haynes.  71  Vt.  806,  4S  A  281,  76  Am 
SR  771. 

Bng.  —  South  Australia  Bank  t. 
Abrahams,  L.  R.  6  P.  C  266;  Alex- 
ander V.  Automatic  Tel.  Co.,  [1899] 
2  Ch.  802. 

[a]  amalM  of  m*^—"The  necessi- 
ty of  a  call  and  assessment,  on  un- 
paid stock  subscriptions,  is  based 
solely  on  the  express  contract  of  the 
parties."  Bennett  v.  Thome,  36 
Wash.    263,     78    P   986,    68    LRA    111 


For  laitaK  easM,  dovslopBaata  and  eteagea  in  tb*  law  M*  oumuUtlv*  Annotatioiuk  **<■>•  title,  iiag*  and  note  number. 
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terms  of  payment,**  edthongh  following  it  where 
payment  is  expressly  made  subject  to  eall  of  the 
corporation.*'  In  an  action  for  damages  for  breach 
of  a  contract  to  pay  a  subscription  in  property,  a 
eall  by  the  directors  is  not  necessary  in  the  absence 
of  any  such  requirement  in  the  contract." 

[i  939]  b.  Where  Time  of  Payment  Is  Fixed. 
Where  the  time  of  payment  for  stock  is  definitely 
fixed  by  statute,^  by  the  articles  of  association,' 
or  by  the  contract  of  subscription,*  no  call  is  neces- 
sary to  render  enforceable  the  contract  of  subscrip- 
tion. 

[f  940]  e.  U  Eavity.  A  court  of  equity  may 
enforce  payment  of  stock  subscriptions,  although 
there  have  been  no  calls  for  them  by  the  corpora- 
tion,* although  a  eall  is  expressly  provided  for." 
A  call  is  not  necessary  to  the  maintenance  of  an 
action  in  equity  by  an  injured  stockholder,  who  has 
paid  for  bis  stock  in  full,  against  delinquent  stock- 
holders who  are  at  the  same  time  controlling  direc- 
tors of  the  corporation,  for  their  refusal  to  call  for 
unpaid  subscriptions  which  they  themselves  owe.* 

[f  941}  d.  Statotory  Deposits.  Where  the 
statute  requires  that  a  certain  percentage  of  the 
subscription  be  paid  at  the  time  of  the  subscrip- 
tion, no  formal  call  is  necessary  before  suing  there- 
for.' 


[f  942]  e.  Pidiminary  AgnenumU  to  Sab- 
Bcribei  Obviously  no  call  is  necessary  before  suiug 
for  damages  for  breach  of  an  executory  contract  to 
subscribe.* 

[$  943]  f.  Waiver  of  Oalla.*  A  subscriber  has 
the  right  to  pay  his  subseription  at  once  without 
waiting  for  a  eall.'°  The  right  to  have  calls  made 
is  waived  by  the  denial  of  liability  on  the  subscrip- 
tion,'* but  not  by  payment  in  full  for  a  portion  of 
the  stock.''  Where  there  has  been  a  false  represen- 
tation that  a  call  has  been  made  to  the  prejudice  of 
a  third  person,  a  stockholder  who  is  a  party  to  this 
misrepresentation  is  estopped  to  deny  the  making  of 
such  call.'* 

[$  944]  4.  Persons  Liable.'*  The  liability  to 
assessment  which  attaches  to  the  original  subscriber 
by  virtue  of  his  subscription  is  inseparable  from  the 
ownership  of  the  stock,'*  and  one  to  whom  stock  has 
been  transferred  by  the  original  subscriber,  and 
who  has  secured  its  transfer  to  himself  on  the  books 
of  the  eorporation,  is  substituted  for  the  original 
subscriber.''*  Where  on  a  transfer  of  the  subscrip- 
tion the  transferee  agrees  to  pay  the  portion  of  the 
subscription  price  remaining  unpaid,  upon  accept- 
ance by  the  company  he  is  subject  to  the  liabilities 
of  an  original  subscriber."  By  the  terms  of  the 
stock  subscription,  where  such  a  contract  is  per- 


[quot  CSillbertr  v.  Siebenbaum,  41 
Wash.    663,   667,  8i  P  698]. 

Slaoharg*  In  liaiikraTrtotr  •■  aSaot- 
iag  Uauutr  for  oaUs  tharaaftar 
aauim  see  Bankruptcy  {  713. 

Katsrlty  of  note*  givm  for  stodk 
rabserlvtloiui  see  Bills  and  Notes  t 
SSS,  text  and  note  60. 

97.  Champion  Fire  Klndler  Co.  v. 
Rlschert,  74  Mo.  A.  637;  Lake  On- 
tario, etc.,  R.  Co.  v.  Mason,  16  N.  T. 
451. 

[a]  Bmmob  for  ml*.— "The  mon- 
ey was  not  payable  on  time,  or  on 
call,  written  or  oral.  It  was  to  pay 
generally,  and  was  therefore  payable 
presently,  or  as  soon  at  least  as  the 
company  was  duly  organised.  Goods 
sold,  or  money  loaned,  followed  by  a 
promise  to  pay  generally,  and  with- 
out time  or  terms  specified,  create  a 
debt  payable  presently,  and  no  pre- 
vious call  or  demand  of  payment  is 
required  to  maintain  an  action  for  its 
recovery.  The  same  rule  applies  to 
every  other  contract  to  pay  money 
absolutely.  There  is  nothing  in  the 
present  c»se  to  exempt  the  defendant 
from  the  operation' of  this  principle." 
Per  Brown,  J.,  In  Lake  Ontario,  etc., 
B.  Co.  V.  Mason,  16  N.  Y.  461,  464. 

98.  Washington '  Sav.  Bank  v. 
Batchers',  etc..  Bank,  107  Ho.  133, 
17  SW  644,  28  AmSR  405;  Epprlght 
V.  Nickerson,  78  Mo.  482;  Brookline 
Canning,  etc.,  Co.  v.  Evans.  163  Mo. 
A.  664.  146  SW  828;  Parks  v.  Heman, 
7  Ho.  A.  14:  Seymour  v.  Sturgess,  26 
N.  T.  184;  Bouton  v;  Dry  Dock,  etc., 
Stage  Co.,  4  E.  D.  Smith  (N.  Y.)  4Z0. 
But  see  McNelus  v.  Stillman,  172 
App.  Dlv.  807,  310,  IBS  NTS  428 
(where  in  construing  a  decision  ren- 
dered without  opinion  the  court  stat- 
ed: "It  appeared  by  the  amended 
complaint,  which  was  thus  sustained 
as  sufficient,  that  the  stock  subscrip- 
tions were  'to  be  thereafter  paid  as 
required  by  the  board  of  directors.' 
In  sustaining  the  amended  complaint, 
we  necessarily  held  that  the  stock 
subscription  was  due,  notwRhstand- 
iag  the  fact  that  there  was  no  alle- 
gation that  It  had  been  called  by  the 
board  of  directors;  and  this  was  upon 
the  theory  that  the  subscription  is 
to  be  deemed  to  have  been  payable  on 
demand"). 

[a]  Tiiaaiuj  stoek  is  included 
within  th«  rule.  Williams  v.  Taylor, 
120  N.  Y.  244,  24  NE  288  (where  one 
third  waa  to  be  paid  on  a  certain  con- 
tingency, and  the  remainder  in  sucn 


installments  as  the  board  of  direC' 
tors  might  call  for  "for  the  purposes 
of  the  business"). 

99.  Sheraw,  etc,  R.  Co.  v.  Oar- 
land,  14  S.  C.  63. 

1.  See  statutory  provisions;  and 
Ruse  V.  Bromberg,  S8  Ala.  610,  7  S 
384;  Phcenlz  Warehousing  Co.  v. 
Badger.  87  N.  Y.  294. 

a.  Waukon,  etc.,  R.  Co.  v.  Dwyer, 
49  Iowa  121. 

3.  Ala. — Ruse  V.  Bromberg,  88 
Ala.  619,  7  S  884. 

Cal. — MarysvlUe  Electric  Light, 
etc.,  Co.  v.  Johnson,  93  Cal.  638,  29  P 
126,  27  AmSR  216;  West  v.  Belding, 
21  P  1136;  West  v  Crawford.  80  Cal. 
19,  21  P  1123;  People's  Home  Sav. 
Bank  v.  Sadler,  t  Cal.  A.  189,  81  P 
1029. 

^  Ind. — ^Breedlov*  v.  MartinAvllIe, 
etc.,  R.  Co.,  12  Ind.  114;  New  Albany, 
etc.,  R.  Co.  V.  Pickens,  6  Ind.  247. 

Kan. — Swan  v.  Pittsburg  Driving 
Park,  etc.,  Assoo„  6  Kan.  A.  572,  51 
P   588. 

Md.— Williams  V.  Taylor,  99  Md. 
806,  67  A  641. 

Mo. — Champion  Fire  Klndler  Co.  v. 
Rlschert,  74  Mo.  A.  587. 

N.  H. — Shattuck  v.  Robbins,  68 
N.  H.  666,  44  A  694;  Northwood 
Union  Shoe  Co.  v.  Pray,  67  N.  H.  486, 
32  A  770. 

Tex. — Com.  Bonding,  etc-  Ins.  Co. 
V.  Hill.    (Clv.  A.)    184  SW  247. 

Wis. — Milwaukee  Columbus  Inst. 
V.  Oonohan.  164  Wis.  219,  159  NW 
720., 

Ont. — Port  Hope  Brewing,  etc., 
Co.  V.  Cavanagh.  8  OntWR  986. 

[a]  "On  oaU  within  18  moatlw 
after  alloteunV  as  used  in  a  sub- 
scription contract  with  reference  to 
the  time  of  payment  means  that  on 
the  expiration  of  that  period  the  bal- 
ance becomes  payable  without  call. 
Graham  Island  Collieries  Co.  v.  Mac- 
leod,  19  B.  C.  114,  16  DomLR  281,  27 
WestLR  227,  6  WestWkly  164. 

4.  U.  S.— Hatch  v.  Dana,  101  U.  8. 
205,  25  L.  ed.  886;  Kroegher  v.  Cali- 
vada  Colonisation  Co.,  119  Fed.  641, 
66  CCA  257. 

Fla. — Knight,  etc  Oo.  v.  Tampa 
Sand  Lime  Brick  Co.,  56  Fla.  728,  46 
S  286. 

Oh. — ^Henry  v.  Vermillion,  eto~  B. 
Co.,  17  Oh.  187. 

Fa. — ^Franklin  Sav.  Bank  ,  v. 
Bridges,  6  Pa.  Caa.  238,   8  A  611. 

Va. — ^West  End  Real -Est.  Co.  v. 
Claiborne,  97  Va,  734,  84  &B  900. 


■n  Bng.— Alexander  v.  Automatic  TeL 
Co.,   [1899]  2  Ch.  302. 

Pxsosdsat  to  aetloa  byi 
Assignee  for  creditors  see  infra  XV. 
Receiver  see  infra  XV. 

5.  Upton  v.  Hansbrough,  S8  F. 
Cas.  No.  16,801,  3  Blss.  417;  Sagory 
y.  Dubois,  3  Sandf.  Ch.  (N.  Y.)  466; 
West  Knd  Real-Eat.  Co.  v.  aalborne, 
97  Va.  734,  31  SE  900;  Alexander  v. 
Automatic  Tel.  Co.,   [1899]  2  Ch.  802. 

[a]  Buoli  ml*  appUes^  although 
by  contract  a  call  could  be  made  only 
when  ordered  by  a  vote  of  the  major- 
ity^ of  the  stockholders  themselves. 
Upton  V.  Hansbrough,  28  F.  Cas. 
No.  16,801.  3  Blss.  417. 
„••  ,?8rDiian  v.  Evans,  92  Wash. 
158,   158   P   961. 

7.  Eastern  Plank  Road  C<J.  v. 
Vaughan.  20  Barb.  166  [aft  14  N.  Y. 
»^6J. 

8.  Rhey  v.  Ebensburg,  etc.,  Plank- 
Road  Co.,  27  Pa  261 

9.  Walvav  of  Ixrsrnlailty  aa  to 
oalla  see  infra  I  966. 

Ilk  Marsh  v.  Burroughs,  16  F. 
Cas.  No.  9,112,  1  Woods  463. 

11.  GTrosse  Isle  Hotel  Co.  v.  PAn. 
son,  48  N.  J.  L.  442;  Cass  v.  PlttB- 
burg,  etc.,  R.  Co.,  80  Pa  31. 

[^]  Siasls  mpaid  siibaorlpttoa. — 
Where  defendant  is  the  only  sub- 
scriber who  has  not  paid  his  sub- 
scription in  full,  a  demand  made  on 
him  for  a  sum  sufflclent  to  pay  the 
corporate  indebtedness  is  sulncient 
without  making  a  formal  call,  where 
defendant  at  the  time  of  demand  de- 
nied liability  and  made  no  objection 
to  the  form  or  amount  of  the  call. 
Johnston  v.  Allis,  71  Conn.  207,  41  A 
816. 

19.  Orosse  Isle  Hotel  Co.  v.  FAn- 
son.   43  N.  J.  L.  442. 

13.  Crook  T.  Maryland  Interna- 
tional Trust  Co.,  82  App.  (D.  C)  490 
(representation  by  proxy  at  corpo- 
rate meeting). 

14.  Aotioa  for  aaaMsauat  wbsro 
not*  lUM  bOMi  given,  for  atook  see 
supra  i  856. 

UabUtty  of  state  for  auliMilptioa 
see  supra  I  82. 

16.  Union  Sav.  Bank  v.  Willard, 
4  Cal.  A.  690,  88  P  1098. 

16.  See  infra  (I  1184.  1186. 

.  UaMlitT  of  wx«haaer  a*  sate  (o» 
dsMaqiMmt  ■■iiswiiiat  see  infra  | 
987. 

17.  Donaldson 
Dist  808.   .Digitized  I 
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mitted  by  the  charter  of  the  corporation,  liability 
for  assesaments  may  be  restricted  to  stockholders  of 
record  at  the  time  the  assessment  is  made.^^  One 
in  whom  the  legal  title  stands  upon  the  books  of  the 
'/corporation  is  Uable  to  assessment,  notwithstanding 
another  is  thef  equitable  owner,'*  but  one  who  is 
merely  in  the  possession  of  stock  certificates  issued 
in  the  name  of  others,  as  agent,  is  not  liable  for  an 
assessment.'"  One  whose  stock  subscription  has 
been  canceled  with  the  acquiescence  of  the  corpora- 
tion, and  who  has  never  been  recogpoized  by  the  cor- 
poration as  a  stockholder,  is  not  liable  for  an  assess- 
ment.^'  A  Bubsoriber  is  not  bound  by  an  assessment 
made  prior  to  his  subscription,^'  but  a  stockholder 
may  have  become  such  after  the  obligation  was  con- 
tracted or  the  liability  incurred  for  which  the  asi- 
sessment  is  made.''  Where  an  assessment  is  made 
upon  the  day  that  a  certificate  of  stock  is  issued,  it 
will  not  be  presumed  that  it  was  made  in  the  frac- 
tion of  the  day  prior  to  the  purchase  of  the  stoek.'^ 
An  infant  stockholder  is  subject  to  a  liability  to 
pay  calls  while  he  stands  in  the  relationship  of  a 
stockholder,'*  and  he  will  remain  liable  for  calls 
unless  he  elects-  or  disaffirms  his  contract  within  a 
reasonable  time  after  his  majority  and  before  he 
accepts,  benefits  under  the  con  tract."-'' 

[i  94i5]  6.  Authority  to  Make— a.  In  GeoaraL 
A  call  to  be  effectual  must  be  made  by  the  authority 
in  which  such  power  is  vested  by  the  proper  law  of 
the  corporation." 

[i  946]  b.  Directors— (1)  In  OeneraL  The 
power  to  call  unpaid  stock  subscriptions  may  be  ex- 


pressly conferred  by  the  charter  or  statute  upon  the 
board  of  directors,**  and  they  will  also  be  held  to 
possess  such  power  where  the  statute  or  charter  is 
entirely  silent  as  to  who  shall  exercise  it,'*  par- 
ticularly where  the  statute  or  charter  provides  that 
the  powers  of  the  corporation  are  to  be  exercised  by 
the  directors  except  as  otherwise  provided."  It  has 
been  held,  however,  that  a  grant  expressly  to  the 
corporation  must  be  exercised  by  the  stoeiholders 
and  not  by  the  directors,"  and  the  directors  cannot 
act  where  the ,  power  is  expressly  conferred  upwn 
the  corporation  to  be  exercised  at  meetings  called 
for  that  purpose.'^  The  directordi  have  no  power  to 
exceed  express  limitations  imposed  on  their  author- 
ity," nor  to  assess  stock  beyond  the  limits  fixed  in 
the  charter,'*  nor  to  assess  i  paid-up  stock  in  the 
al3sence  of  special  charter  or  statutory  authority.*" 
A  call  made  by  the  directors  under  authority  of  the 
by-laws  is  binding  upon  the  stockholder  without  his 
consent.*'  ' 

[i  947]  (2)  De  Facto  Dinctois.  An  assess- 
ment by  de  facto  directors*'  is,  according  to  what 
appears  to  be  the  better  rule,  invalid  as  between  the 
corporation  and  the  stockholder.*'  A  coiitrary  rule 
has  been  announced,  however,  in  several  jnrisdic- 
tions.**  Defects  in  the  appointment  of  directors 
do  not  invalidate  an  assessment.*''  And  in  any  view 
of  the  case  the  shareholder  may  lose  his  right  to 
object  by  acquiescence.*" 

[f  948]  (3)  Delegation  of  Authority.  A  dis- 
cretionary power  vested  in  the  directors  to  make 
calls  cannot  be  delegated  by  them,*^  unless  they  ai» 


18.  Bean  v.  American  Alkali  Co., 
184  Fed.  67,  67  CCA  167  [rev  125  Fed. 
8231 

ii'.  Union  Sav.  Bank  v.  Willard,  4 
Cal.  A.  690,  8S  P  1098. 

aOu  American  Alkali  Co.  v.  Earts, 
138  Fed.  892,  70  CCA  532. 

91.  Great  Western  Tel.  Co.  v. 
Loewenthal,  164  111.  2S1,  40  NB  318 
[aff  61  111.  A.  447]. 

38.  Pike  V.  Bangor,  etc.,  R.  Co., 
68   Ue.   446. 

a&  Visalia,  etc.,  R.  Co.  v.  Hyde, 
110  Cal.  632,  43  P  10.  62  AmSR  136. 

a4b  San  Gabriel  Valley  Land,  ete., 
Co.  V.  Dennis,  (Cal.)  34  P  441. 

as.  Cork,  etc.,  R.  Co.  v.  Casenove, 
10  Q.  B.  936,  69  ECL  935.  116  Reprint 
355;  North  Western  R.  Co.  v.  Mc- 
Michael,  5  Bxch.  114,  166  Reprint  49: 
Leeds,  etc.,  R.  Co.  v.  Karnley,  4 
.Kxeh.  26,  164  Reprint  1110,  6  R.  jb 
Can.  Cas.  644;  Llndley  Comp.  (6th 
ed.)  65. 

96-31.  In  re  Constantinople,  etc.. 
Hotel  Co.,  L.  R.  6  Ch.  302;  In  re 
'Blakely  Ordnance  Co.,  Ll  R.  4  Ch.  31; 
In  re  Norwegian  Charcoal  .Iron  Co., 
L.  R.  9  Eq.  363;  Dublin,  etc,  R.  Co.  v. 
Black,  8  Exch.  181,  166  Reprint  1310, 
7  R.  &  Can.  Cas.  434;  Cork,  etc.,  R. 
Co.  V.  Cazenove,  10  Q.  B.  936,  69  EICL 
935.  116  Reprint  355. 

33.  Moses  v.  Tortipkins,  84  Ala. 
613,  4  S  763;  Lykens  Valley  Creamery 
Co.  V.  Bonawlti,  1  Dauph.  Co.  (Pa.) 
249;  Paul  v.  Kobold,  (N7  W.  Terr.)  3 
WestLR  407.  » 

33.  See  Gorman  v.  Guardian  Sav. 
Bank,  4  Mo.  A.  180. 

B«vlnr  of  dlacnrUoa,  see  supra  f 
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34.  Budd  V.  Multnomah  St.  R.  (To., 

15  Or.  413,  16  P  669,  3  AmSR  169; 
Farmers*  Co-operative  Trust  Co.  v. 
Hazen.  26  Pa.  Co.  6;  Ambergate,  etc., 
R.  Co.  V.  Mitchell,  4  Exch.  540,  164 
Reprint  1328. 

35.  Budd  v.  Multnomah  St.  R.  Co., 

16  Or.  413,  16  P  65!(.  3  AmSR  169. 

36.  Marlborough  Mfg.  Co.  v. 
Smith,  2  Conn.  679. 

37.  Ex  p.  Winsor,  30  F.  (3as.  No. 
17,884,  3  Story  411. 


38.  <>.r  Trust  Inv.  Co.  v.  Metro- 
politan Trust  Co..  184  Fed.  443,  107 
CCA  37;  Great  Falls,  etc,  R.  Co.  v. 
Copp,  38  N.  M.  124;  State  v.  Morris- 
town  Fire  Assoc,  23  N.  J.  L.  196. 

3S.  Great  Falls,  etc,  R.  Co.  v. 
Copp,  38  N.  H.  124;  State  v.  Morris- 
town  Fire  Assoc,  23  N.  J.  L.  196, 

40.  Atlantic  De  Laine  Cte.  v.  Ma- 
son. 5  R.  I.  463. 

41.  Smith  V.  Matches  Steamboat 
Co.,  1  How.  (Miss.)  479;  Gorman  v. 
Guardian  Sav.  Bank,  4  Mo.  A.  180.  - 

4&  fltatna  aad.pow«nr  of  0*  faoto 
atruotoiu  ffamazaUy  see  infra  XIII,  A. 

43.  Ala. — Moses  v.  Tompkina,  84 
Ala.  613,  4  S  763. 

Ga. — Macon,  etc.,  R.  Co.  v.  Vason, 
67   Qa.  314. 

Mass. — People's  Mut.  Ins.  CJo.  v. 
Weetcott,    14    Gray    440. 

Utah. — Schwab  v.  Frisco  Mln.,  etc, 
Co.,  21  Utah  268,  60  P  940. 

Eng. — Garden  Gully  United  Quartz 
Min.  Co.  V.  Mctj<!<ter,  1  App.  Cas. 
39;  Howbeach  Coal  Co.  v.  Teague,  5 
H.  &Ti.  161,  157  Reprint  1136.  See 
also  Swansea  Dock  Co.  v.  Levien,  20 
L.  J.  Exch.  447  (where  the  court  ap- 
parently assumed  that  a  call  by  de 
facto  directors  would  be  Inefteatlve, 
but  held  that  the  directors  who  made 
the  call  were  officers  de  jure). 

44.  O'Dea  v.  Hollywood  Cemetery 
Assoc,  164  C&\.  53,  97  P  1;  San  Joa- 
quin Land,  etc.,  Co.  v.  Beecher,  101 
C5al.  70,  86  P  349  [foil  San  Joaquin 
Land,  etc,  Co.  v.  Belding,  (Cal.)  35 
P  353];  Fairfleld  County  Turnp.  Co. 
V.  Thorp,  13  Conn.  173;  Stelnmetz  v. 
Versailles,  etc.,  Turnp.  Co.,  57  Ind. 
457;  Johnson  v.  Crawfordsville,  etc., 
R.  Co.,  11  Ind.  280;  Ohio,  etc.,  R.  Co. 
v.  McPherson,  35  Ho.  13,  86  AmD 
128. 

46.  Albert  Impr.  Co.,  Ltd.  v.  Pe- 
verett,  7  Sask.  L.   342. 

46.  Jones  v.  Bonanza  Min.,.  etc, 
Co.,  32  Utah  440,  91  P  273;  Hatch  v. 
Lucky  Bill  Mln.  Co.,  26  Utah  405,  71 
P  865  (where,  although  the  directors 
ha*  taken  the  required  oath,  they 
had  not   filed   it  in  the  offlce  of  the 


county  clerk,  but  there  was  a  bona 
flde  intention  to  file  it  and  this  was 
done  later). 

47.  111.— Banet  V.  Alton,  etd,  R. 
Cto.,  13  111.  604. 

Me. — Pike  v.  Bangor,  etc.,  R.  Ctt., 
68  Me.  446;  Monmouth  Hot  F.  Ina 
Co.  V.  Lowell,  59  Me.  504. 

N-.  H. — Farmers"  Mut.  P.  Ins.  CJo. 
V.  Chase,  56  N.  H.  341. 

R.  I. — Silver  Hook  Road  v.  Greene, 
12  R.   L  164. 

Vt.— Rutland,  etc,  R.  Co.  v.  Thrall, 
35  Vt.  636. 

Eng. — In  re  County  Palatine  Loan, 
etc.,  Co.,  L.  R.  9  Crh.  691;  In  re  Lon- 
don, etc.  Bank,  L.  R.  3  (%.  661;  In  re 
Leeds  Banking  (}o.,  L.  R.  1  Ch.  561; 
C>)0k  v.  Ward.  2  C.  P.  D.  -265. 

Ont. — ^Provident  L.  Assur.,  etc.,  Oo. 
V.  Wilson,  26  U.  C.  Q.  B.  63. 

But  see  Hays  v.  Pittsburgh,  etc, 
R.  C<i..  38  Pa.  81  (where  It  was  held 
that  directors  could  not  relieve  them- 
selves from  calls,  upon  the  ground 
that  their  minutes  did  not  show  tltat 
they  had  specifled  the  time,  place 
of  payfhent,  and  amount,  although 
they  had  specifically  authorized  the 
treasurer  from  time  to  time  to  call 
in  installments  of  the  capital  stock). 

[a]  Beaaoa  for  nle. — "It  is  a  rule 
of  agency,  sustained  by  the  uniform 
current  of  authority,  that  a  power 
conferred  upon  another  to  do  an  act 
which  requires  the  exercise  of  judg- 
ment and  discretion  cannot  be  dele- 
gated. .  .  .  Did  the  making  of  calls 
involve  the  exercise  of  Judgment  and 
discretion?  We  think  so.  It  was  the 
duty  of  the  directors  to  make  no 
calls  till  the  interests  of  the  corpo- 
ration required  It,  to  call  for  no 
greater,  instalments  than  might  be 
needed,  and  to  adjust  the  times  of 
payment  so  as  to  cause  as  little  In- 
convenience a.8  possible  to  the  sub- 
scribers. CJertalnly  the  proper  de- 
termination of  these  various  matters 
called  for  the  exercise  of  judgment 
and  discretion  In  a  greater  or  less 
degree."  Per  Matteson,  J.,  In  Silver 
Hook  Road  T.  Greene,  12  R.  I.  164, 
165. 


For  later  easM,  OevslopBuiits  aad  ohaacM  In  the  law  ae«  cumulative  Annotations,  aame  title,  page  and  note  number. 
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anthorized  to  do  so  by  the  charter  or  govemii^ 
statute.**  They  may,  however,  ratify  an  unanthor- 
izei  call  made  by  others.*' 

[$  949]  c.  Stockholder»r-(l)  In  OenenO.  The 
stockholders  are  sometimes  vested  by  statute  with 
the  power  to  make  calls.*"  Where  by  the  express  • 
terms  of  the  charter,  the  subscriber  assumes  no  lia- 
bility to  pay  "more  than  the  specified  per  cent  of 
the  stock  subscribed,  except  upon  a  vote  of  the 
stockholders  and  for  a  sjiecified  purpose,  no  liabil- 
ity exists  on  the  part  of  the  subscriber  to  pay  the 
unpaid  per  cent  until  it  has  been  called  in  the  man- 
ner prescribed."*  But  an  analogous  limitation  of 
the  stockholder's  liability  cannot  be  created  by  the 
adoption  of  a  by-law,  where  it  is  in  conflict  with  an 
express  statutory  provision  as  to  the  liability  of  cor- 
porate stockholders  to  creditors  of  the  corporation.** 
Notwithstanding  a  provision  in  the  statute  under 
vhich  the  corporation  is  organized  that  assessments 
shall  be  made  by  the  directors,  such  provision  may 
be  waived  by  the.  stockholders'  consenting  to  a  by- 
law authorizing  the  stockholders  to  make  such  as- 
sessment.'* Under  a  statute  providing  that  a  cor- 
poration shall  collect  of  the  stockholders  the  amognt 
subscribed  in  such  installments  and  at  such  times 
as  shall  be  settled  by  the  terms  of  by-laws,  the  cor- 
poration must  provide  a  way  in  the.  manner  indi- 


cated, before  it  can  call  in  its  subscriptions,  and  a 
mere  resolution  of  the  subscribers  is  ineffective.** 

[$  950]  (2)  Delegation  of  Power  to  Directors. 
Whether  the  stockholders  may  delegate  the  power 
vested  in  them  to  make  calls  apon  subscribers  is  a 
matter  upon  which  there  is  some  doubt.**  It  has 
been  held  that  under  a  power  to  appoint  a  board  of 
directors  to  manage  the  business  of  the  corporation 
the  stockholders  may  delegate  to  such  board  of  di- 
rectors their  power,**  but  on  the  other  hand  it  has 
been  questioned  whether  a  power  expressly  given 
to  the  corporation  may  be  delegated  to  the  directors 
in  the  absence  of  any  other  provision.*^ 

[i  96l]  d.  Conrts.  A  court  of  equity  admin- 
istering the  affairs  of  a  coiporation  has  authority  to 
make  a  call  for  the  benefit  of  the  creditors  when, 
through  the  nonaction  of  the  corporate  authorities, 
this  is  necessary,**  although  the  directors  have  not 
refused  to  enforce  payment.*'  A  call  made  by  the 
court  has  the  same  effect  as  one  made  by  the  cor- 
porate authorities.*' 
*[i  952]  e.  Bsoeiven,  Trustees,  or  Assignees. 
Receivers,**  trustees,"*  or  assignees  "^  of  corporations 
may  make  calls  when  authorized  by  the  court. 

[$  %3]  6.  Impartiality  and  Eqnality.  A  call 
must  operate  impartially  and  uniformly  as  to  ^11 
stockholders,**  or,  where  the  stock  is  divided  into 


48.  See  statutory  provisions;  and 
In  re  Taurine  Co..  25  Ch.  D.  118;  Tot- 
terdell  v.  Fareham  Blue  Brick-,  etc., 
Co.,  U  R.  1  C.  P.  «74;  DNArcy  v. 
Tamar,  etc.,  R.  Co.,  L.  R.  2  Bxch. 
158. 

48.  Read  v.  Memphis  Oayoao  Gaa 
Co..  9  HeUk.  (Tenn.)  645;  Rutland, 
etc  R.  Co.  V.  Thrall,  $6  Vt.  536.  But 
see  Farmers'  Mut.  F.  Ina.  Co.  v. 
Chase,  56  N.  H.  341,  246  (where  it 
was  not  shown  "that  the  directors 
exercised  any  discretion  in  regard  to 
the  assesisment,  either  before  or  after 
it  was  made"). 

so.  See  statutory  provisions;  and 
Rives  T.  Montgomery  South  Plank- 
Road  Co.,  30  Ala.  92;  Bergman  Clay 
Mfg.  Co.  V.  Bergman,  73  Wash.  144, 
131  P  485. 

[a]  A  Btotiit*  providing  that  an 
usessment  on  capital  stock  shall  be 
made  by  the  "corporation"  has  been 
construed  to  refer  to  the  stockhold- 
ers. Ex  p.  Wlnsoi',  30  F.  Cas.  No. 
17,384,  3  Story  411;  I.ykens  Valley 
Creamery  Co.  v.  Bonawitz,  1  Dauph. 
Co.  (Pa.)  249. 

■81.  Louisiana  Paper  Co.  v.  Wa- 
ples,  15  F.  (3as.  No.  8,540,  3  Woods 
34. 

to.  Union  Sav.  Bank  v.  Letter,  146 
Cal.  696,    79   P  441. 

63.  Willamette  Freighting  Co.  v. 
Stannus,    4    Or.    261.  » 

54.  Ogden  CHay  Co.  v.  Harvey,  9 
Utah  497,  35  P  510.      - 

66.  See  cases  infra  this  section. 
56.    Rives    V.    Montgomery    South 

Plank-Road  Co^  30  Ala.  92. 

67.  Ex  p.  wlnsor,  30  F.  Ca.B.  -No. 
17,884,  3   Story  411. 

68.  U.  8.— Qlenn  v.  Liggett,  135 
U.  S.  533,  10  set  867,  34  L.-ed.  262; 
Hawkins  v.  Glenn,  181  U.  S.  319,  9 
set  739,  33  L.  ed.  184;  Scovill  v. 
Thayer,  105  IT.  S.  143,  26  L.  ed.  968; 
Hatch  V.  Dana,  101  U.  S.  205,  25  L.  ed. 
885;  Sanger  v.  Upton,  91  U.  S.  56,  23 
L.  ed.  220;  Ogilvle  v.  Knox  Ins.  Co., 
22  How.  380,  16  L.  ed.  349;  RosotC  v. 
Gilbert  Transp.  Co.,  221  Fed.  972;  In 
re  Newfoundland  Syndicate,  201  Fed. 
917,  120  CCA  255;  Hamilton  v.  Levi- 
son,  198  Fed.  444  [all  204  Fed.  72, 
122  (XJA  886] ;  Covell  v.  Fowler,  144 
Fed.  535;  Chandler  v.  Slddle,  5  F. 
Cas.  No.  2,594,  3  Dill.  477;  Marsh  v. 
Bnrroughs,  18  F.  Cas.  No.  9,112,  1 
Woods  468;  Myers  v.  Seeley,  17  F. 
Cis.  No.  $.994,  10  NatBankrReg  411; 
Wilbur  V.  Stockholders,  29  F.  Cas. 
No.  17,636,  18  NatBankrReg  178. 

Ala. — aienn  v.  Semple,  80  Ala.  169, 


60  AmR  92;  Curry  t.  Woodward,  63 
Alai  371. 

Cal. — Glenn  v.  Sazton,  68  Cal.  353, 
9  P  420. 

Conn. — ^Ward  v.  Orlswoldvllle  Mfg. 
Co.,  16  Conn.  593. 

D.  C. — Glenn  v.  Dodge,  3  Cent.  283. 

Ga. — Glenn  v.  Howard,  81  Ga.  383, 
8  SE  636,  12  AmSR  318;  Robinson  v. 
Darlen  Bank,  18  Ga.  65. 

111. — Great  '  Western  Tel.  Co.  v. 
Gray,  122  111.  630,  14  NE  214. 
.  Iowa. — Chandler  v.  Keith,  42  Iowa 
99.  See  also  Burlington  v.  Burlington 
Water  Co.,  86  Iowa  266,  58  NW  246 
(holding  that  the  provisions  in  an 
ordinance  forming  a  contract  be- 
tween a  city  and  a  water  company 
perinuting  an  assessment  oh  stock- 
holders for  unpaid  subscriptions,  by 
an  "order  of  some  court  of  competent 
Jurisdiction,"  apply  to  all  cases 
where  it  Is  necessary  to  call  in  stock 
subscriptions  In  order  to  enable  the 
company  to  comply  with  its  contract, 
and  are  not  restricted  to  orders  made 
in  an  action  brought  by  a  creditor  of 
the  corporation). 

Kan. — Con  verse' V.  Edward,  80  Kan. 
658,  103  P  140  (under  Minnesota 
statute). ' 

Md.— Glenn  v.  Williams,  60  Md.  93. 

Mo. — Shockley  v.  Fisher,  75  Mo. 
498;  Boeppler  v.  Menown,  17  Mo.  A 
447. 

Nev.  —  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  1X)3,  7  P  68,  3  AmSR 
797. 

N.  J. — Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber  Mfg.  Co.,  57 
N.  J.  Eq.  627,  42  A  585. 

Oh. — ^Henry  v.  Vermillion,  etc.,  R. 
Co.,  17  on.  187. 

Pa. — Citizens',  etc.,  Sav.  Bank,  etc., 
Co.  v.  GlHesple,  115  Pa.  564,  9  A  73; 
Franklin  Sav.  Bank  v.  Fatzinger, .  8 
Pa.  C^s.  21,  4  A  912. 

S.  C. — ^Bflrd  V.  Piedmont  Land 
Impr.,  etc.,  CS).,  55  S.  C.  78,  32  SB 
768,   897. 

Wash. — Bergman  v.  Evans,  92 
Wash.  158,  158  P  961. 

Wis. — Adier  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  57. 

58.  Eflrd  y.  Piedmont  Land  Impr., 
etc.,  Co.,  55  8.  C.  78,  32  SB  758.  897. 

80.  Glenn  v.  Saxton,  68  C^l.  353,  9 
P  420. 

81.  U.  S.— Klrkpatrick  v.  Amer- 
ican Alkali  Co.,  135  Fed.  230;  Max- 
well v.  Akin,   89  Fed.  178. 

Fla. — Knight,  etc.,  C».  y.  Tampa 
Sand  Lime  Brick  Co.,  66  Fla,  728,  46 
S   286. 


111. — Great  Western  Tel.  Co.  v. 
L«ewenthal,  154  111.  261,  40  NE  318 
[aff  51  111.  A.  447]. 

Md. — Hall  V.  U.  S,  Insurance  Co., 
5   Gill   484. 

Miss.-r<JampbeIl  v.  Chapman,  31  S 
101. 

N.  J. — McCarter  v.  Ketcham,  74 
N.  J.  L.  825,  67  A  610;  Easton  Nat. 
Bank  v.  American  Brick,  etc.,  Co.,  69 
N.  J.  Eq.  326,  60  A  54  [aff  70  N.  J. 
Eq.  722,  64  A  1096  (rev  on  other 
grounds  70  N.  J.  Eq.  782,  64  A  917)]; 
Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber,  etc.,  Co.,  64  N.  J.  Eq. 
517,  64  A  450;  Barkalow  v.  Totten, 
53   N.   J.   Eq.    673,    32   A   2. 

N.  Y. — Seymour  v.  Sturgess,  26 
N.  T.  134;  Ranklne  v.  Elliott,  16 
N.  T.  377;  Mann  v.  Pentz,  8  N.  T. 
415. 

Tenn. — Newport  Cotton  Mill  Co.  v. 
Mima,  103  Tenn.  465,  53  SW  736. 

0«U  or  asBMiniMiit  1>y  reoeivMr  see 
Infra  XV. 

sa.  In  re  M.  Stlpp  Constr.  Co.,  221 
Fed.  372,  137  CCA  180;  Lewis  v. 
Glenn,    84    Va.    947,    6   SE    866. 

<MI  or  ftsSMnnnant  by  tm«t«#  see 
infra  XV. 

88^.  Oermantown  Pass.  R.  Co.  v. 
Fitler,  60  Pa,   124,   100  AmD  646. 

OaU  or  aaaanniMit'bjr  asalgn**  for 
oredltors  see  infra  XV. 

Sights  of  aaslgaa*  of  mitacrlptloii 
see  supra  J  921. 

83.  Cal.— Herbert  Kraft  Co.  Bank 
V.  Orland  Bank,  133  (TaT.  64.  65  P  143. 

111. — Bennett  v.  Great  Western 
Tel.  <3o.,  53  111.  A.  276. 

Me. — Pike  v.  Bangor,  etc.,  R.  Co., 
68   Me.    445. 

N.  J. — Yard  v.  Paciflc  Mut.  Ins. 
Co.,  10  N.  J.  Eq.  480,   64  AmD  467. 

WlB. — North  Milwaukee  Town-Site 
Co.  V.  Bishop,  103  Wis.  492,  79  NW 
785,  45  LRA  174;  Gerraania  Iron 
Mln.  Co.  v.  King,  94  Wis.  439,  69 
NW  181,  36  LRA  51;  Great  Western 
Tel.  Co.  V.  Burnham,  79  Wis.  47,  47 
NW  373,  24  AmSR  698.  See  also  La 
Crosse  Brown  Harvester  Co.  v.  God- 
dard,  114  Wis.  610,  91  NW  226 
(where  the  court,  in  holding  that  the 
complaint  suSlclently  alleged  the 
equality  of  the  assessment,  assumed 
tl)«  principle  In  the  text). 

BJng. — Cannon  v.  Trask,  L.  R.  20 
Eq.  669;  Preston  v.  Grand  Collier 
Dock  Co.,  11  Sim.  327,  34  EngCh  327, 
59   Reprint   900. 

[a]  A  call  1)7  tlw  oonrfe  Is  includ- 
ed within  the  rule.    Bennett  v.  Greab 

weet,™  -T^'D^nzi?  p-  ^-  "''jgle 
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classes,  as  to  all  the  stockholders  in  each  class,** 
nnless  the  mle  of  nnifonnity  has  been  varied  by 
special'  provisions  in  the  contract  of  subscription.** 
Where  larger  payments  have  been  made  on  a  por- 
tion  of  the -stock  than  on  the  rest,  the  rule  of  uni- 
formity requires,  not  that  the  call  shall  be  for  a 
stated  percentage  on  all  the  stock,  but  rather  that 
the  payment  on  each  share  shall  be  equalized.** 

[(  954]  7.  Form  and  Requisites  of  Making— a. 
In  Q«neral.  The  directors  may  make  a  call  only  at 
a  l^ally  convened  meeting,*'  with  a  quorum  pres- 
ent,**  and  they  must  comply  with  all  statutory  con- 
ditions precedent.**  The  unanimous  consent  of  the 
directors  is  not  necessary  to  the  making  of  a  call,'" 
but  a  majority  of  the  qiiomm  must  concur.'*  A 
meeting  of  the  stockholders  at  which  an  assessment 
is.  voted  must  be  legally  convened,'^  with  a  quorum 
present.'* 

Onring  d^eets.  Error  in  making  a  call  may  be 
corrected  by  a  subsequent  call  before  action 
brought;'*  it  has  been  held,  however,  that  the  call 
will  be  deemed  to  have  been  made  at  the  date  df 
the  curative  resolution."  Ratification  of  an  irregu- 
lar call  must  be  made  by  the  body  authorized  to 
make  calls." 

{i  955]  b.  Order  or  Besolntion.  It  has  been 
held  that  the  action  of  the  directors  in  making  a 
call  must  be  taken  by  resolution,"  and  some  courts 


have  held  that  there  must  be  a  record  of  the  resolu- 
tion,'* while  others  have  taken  a  contrary  view." 
In  the  absence  of  special  provisions  relating  there- 
to,** no  particular  form  of  resolution  is  neces- 
sary;** it  is  sufScient  that  the  action  taken  shows 
a  clear  intention  to  render  a  specified  amount  due 
and  payable  on  the  subscriptions.*'  A  resolution 
is  invalid  which  is  not  sufficiently  definite  to  en- 
able the  stockholders  to  comply  with  its  require- 
ments.**, Where  a  subscription  is  payable  in  ma- 
terials, and  no  time  for  delivery  is  fixed,  so  that  a 
demand  becomes  necessary,  a  resolution  by  the  di- 
rectors requiring  payment  of  stock  subscriptions  in 
installments  is  not  a  sufScient  demand.**  An  or- 
der of  court  appointing  a  receiver  and  authorizing 
him  to  prosecute  actions  does  not  amount  to  a 
call.**  However,  an  order  of  a  bankruptcy  court 
authorizing  the  trustee  to  institute  an  action  to  en- 
force the  stockholders'  liability  is  a  sufficient  ju- 
dicial Call.**  A  recital  in  an  order  of  court  that  it 
is  made  without  prejudice  to  the  rights  of  persons 
named  therein,  to  any  defense  they  may  have  to  an 
action  on  their  stock  subscriptions,  is  not  inconsis- 
tent with  the  validity  of  the  assessment.*' 

($  956]  c.  Fixing  Time,  Place,  or  Other  Details 
of  Payment.  The  contents  of  the  resolution  in  re- 
spect of  the  details  of  payment  are  sometimes  gov- 
erned by  statutory  provisions.**    Where  calls  are  to 


[bl  OaaoaUa  Mook  uotaa^-Where 
an  Insurance  company  has  the  power 
to  cancel  stock  notes  which  It  con- 
aiders  worthless,  an  assessment  on 
the  remaining  stock  notes,  after  the 
«xercise  of  that  power.  Is  valid. 
Maine  Mut.  Mar.  Ins.  Co.  v.  Neal,  60 
Me.  301. 

64.  Brockway  v.  Qadsden  Mineral 
Land  Co.,  102  Ala.  620,  15  S  481. 

65.  Iowa,  etc,  R.  Co.  v.  Perkins, 
28  Iowa  281. 

66.  O'Dea  v.  Hollywood  Cemetery 
Assoc  1S4  Cal.  63,  97  P  1;  Imperial 
Land,  etc.,  Co.  v.  Oster,  34  Cal.  A. 
778,  168  P  1169;  Bowen  v.  Kuehn, 
79  Wis.  63,  47  NW  374;  Great  West- 
em  Tel.  Co.  V.  Burnham,  79  Wis. 
47,    47   NW   373,   24  AmSR   898. 

67.  Cheney  v.  Canfleld,  168  Cal. 
S42,  111  P  92,  32  LRANS  18;  Thomp- 
son V.  Williama,  76  Cal.  163,  18  P 
163,  9  AmSR  187:  Harding  v.  Vande- 
water,  40  CaL  77;  Raisch  v.  M.  K. 
&  T.  Oil  Co..  7  Cal.  A.  667,  96  P 
662:  Branch  v.  Augrusta  Class  Works, 
96  Qa.  673.  23  SB  128;  Paul  v.  Ko- 
bold,  (N.  W.  Terr.)  3  WestLR  407 
[rev  2  WestLR  90].  But  see  Smith 
v.  Sinaloa  Land,  etc.,  Co.,  42  Utah 
445,  132  P  666  (where  reasonable  dil- 
igence was  exercised  to  notify  all  the 
directors    and    th«    absent    directors 

'ratified  the  action  taken  by  the  oth- 
ers). 

68.  Hamilton    v.    Grand     Rapids, 
-etc.,    R.    Coi,    13    Ind.    347;    Price   v. 

Grand  Rapids,  etc.,  R.  Co.,  13  Ind. 
58;  In  re  Alma  Spinning  Co.,  16  Ch. 
D.  681,  7  ERC  589. 

66.  Los  Angeles  Athletic  Club  v. 
Spires,  166  Cal.  173,  135  P  298:  Na- 
tional Pareflne  Oil  Co.  v.  Chappellet, 
4  Cal.  A.  605,  88  P  606;  Banet  v.  Al- 
ton, etc.  R.  Cc,  13  111.  504;  Raht  v. 
Sevier  Min.,  etc.,  Co.,  18  Utah  290.  54 
P  889. 

TO.  'smith  V.  Natchei  Steamboat 
Co.,  2  Miss.  479. 

n.  Hamilton  v.  Grand  Rapids, 
etc,  R.  Co.,  13  Ind.  847;  Cowley  v. 
Grand  Rapids,  etc,  R.  Co..  13  Ind. 
61;  Price  v.  Grand  Rapids,  etc.,  R. 
Co.,  13  Ind.  68;  Pike  v.  Bangor,  etc., 
R.  Co.,  68  Me.  446;  Silver  Hook  Road 
V.   Greene,   12  R.  I.   164. 

7a.  Westcott  V.  Minnesota  Min. 
Co.,  23  Mich.  146;  Mason  v.  Atlantic 
De  Lalne  Co..  6  R.  I.  463. 

[a}    TIu  lAjacrt  of  a  Bpsolal  aiast- 


lair  (1)  called  for  the  making  of  an 
assessment  must  be  specified  in  no- 
tice of  such  meeting.  Mason  v.  At- 
lantic De  Lalne  Co.,  5  R.  I.  463.  (2) 
Neither  a  clause  in  the  charter  de- 
claring that  "all  or  any  business  of 
the  corporation  may  be  transacted  or 
acted  on"  at  such  a  meeting,  nor  a 
by-law  passed  in  pursuance  of  the 
charter  prescribing  how  notice  of 
special  meeting  shall  be  served  upon 
the  shareholders,  dispenses  with  the 
necessity  of  such  specific  notice.  Ma- 
son v.  Atlantic  De  Lalne  Co.,  supra. 

73.  Sharp  v.  Dawes,  2  Q.  B.  D.  26; 
Howbeach  Coal  Co.  v.  Teague,  6  H.  & 
N.  161,  167  Reprint  1136  (provision 
that  until  the  directors  are  chosen 
th«  subscribers  should  act  as  direc- 
tors). 

74.  Hays  V.  Pittsburgh,  etc.,  R. 
Co.,  38  Pa.  81:  Philp.delphla,  etc.,  R. 
Co.  v.  Hickman,  28  Pa.  318;  Re  Phos- 
phate of  Lime  Co.,  24  L.  T.  Rep.  N.  S. 
932 

[it]  ZUnstnrtioB^— An  omission  to 
make  a  call  for  a  particular  install- 
ment is  supplied  by  the  making  of 
a  later  call  for  all  unpaid  install- 
ments. Hays  V.  Pittsburgh,  etc.,  R. 
Co.,   88   Pa.    81. 

75.  In  re  Cawley,  42  Ch.  D.  209. 

76.  Paul  V.  Kobold,  (N.  W.  Terr.) 
3  WestLR  407. 

77.  In  re  CSawley,  42  Ch.  D.  209: 
Johnson  v.  Lyttle's  Iron  Agency,  6 
Ch,  D.  687  (dictum). 

[a]  Fr*vloiui  rsjeetioa  of  xasolv- 
tloii.  A  resolution  is  valid,  although 
a  similar  one  has  been  rejected  at  the 
same  meeting.  Matter  of  British 
Sugar  Refining  Co.,  3  Kay  &  J.  408, 
69  Reprint  1168. 

.781  Branch  v.  Augusta  Glass 
Works,  96  Ga.  678,  23  BE  128.  See 
also  Fox  v.  Allensville,  etc.,  Turnp. 
Co.,  46  Ind.  31  (where  the  record 
was  held  suiBclent). 

T».  Hays  v.  Pittsburgh,  etc.  R. 
Co.,  38  Pa.  81. 

80.  See  statutory  provisions;  and 
Stephens  v.  Lemoore  C^nal,  etc.,  Co., 
22  <3al.  A.  679,  135  P  707;  Raht  v. 
Sevier  Min.,  etc.,  Co.,  18  Utah  290,  64 
P  881). 

81. '  Citliens'  Mut.  F.  Ins.  Co.  v. 
Sortwell,  10  Allen  (Mass.)  110;  Budd 
V.  Multnomah  St.  R.  Co.,  16  Or.  418, 
15  P  669,  3  AmSR  169. 

[a]    Basolatloaa  IisUI  •nfloUat^— 


(1)  "A  resolution  directing  the  presi- 
dent to  take  sUch  proceedings  toward 
the  collection  of  subscriptions  as 
would  "moat  speedily  and  surely  ac- 
complish the  object'  .  .  .  was  plain- 
ly a  direction  to  the  president  to  col- 
lect, not  a  part,  but  the  whole  of  the 
moneys  due  from  subscribers,  and 
was,  in  substance,  a  call  for  the 
entire  amount  of  the  sums  sub- 
scribed. ...  It  would  be  a  useless 
refinement  to  hold  that  in  addition 
to  a  direction  to  collect  the  sums  due, 
the  directors  .nust  add  a  statement 
that  they  call  in  such  sums.  A  call 
is  nothing  more  than  an  offlcial  dec- 
laration that  the  sums  subscribed  are 
required  to  be  paid.  A  direction  to 
collect  such  sums  involves,  neces- 
sarily, such  a  declaration."  Per 
Beasley,  C.  J.,^ln  Braddock  v.  Phila- 
delphia, etc,  R.  Co.,  45  N.  J.  L.  363, 
364.  (2)  A  resolution  reciting  that 
the  assessment  is  made  "to  meet  out- 
standing maturing  obligations  for 
taxes,  bonds.  Interest,"  etc.,  states 
with  suffloient  definitenes's,  in  connec- 
tion with  the  articles  of  Incorpora. 
tlon,'  the  object  of  the  assessment 
Western  Impr.  (To.  v.  Des  Moines 
Nat.  Bank,  103  Iowa  456,  72  NW  657. 
Sa.  Budd  V.  Multnomah  St.  R.  (X 
15  Or.  413,  15  P  659,  3  AmSR  169. 

[a]  *ni«  resolution  need  not  skow 
that  the  call  is  made  for  corporate 
purposes  or  that  the  demands  of  the 
business  'require  It.  Budd  v.  Mult- 
nomah St.  R.  Co.,  16  Or.  418,  16  P 
659.  3  AmSR  169. 

[b]  Depoatt  «a  mew  avfeaortptlins. 
— Where  the  directors  of  a  corpora- 
tion require  new  subscribers  to  make 
a  deposit  of  a  certain  percentage  of 
the  subscription,  this  is  in  efCect  a 
call  of  that  amount  on  the  director's 
own  stock  on  which  nothing  has  been 
paid.  Re  Peterborough  Cold  Storage 
Co.,  14  Ont.  L.  476,  9  OntWR  860. 

88.  North  Milwaukee  Town-SiM 
Co.  V.  Bishop,  103  Wis.  492,  79  NW 
786,  45  LRA  174. 

84.  Ohio,  etc,  R.  Co.  v.  Craner, 
23  Ind.  490. 

85.  Glenn  v.  Macon.  82  Fed.  7.     . 

86.  .Allen  V.  Grant.  122  Ga.  651, 
668,  66  SB  494.  _ 

87.  McC:arter  v.  Ketcham,  74 
N.  J.  L.   826,   67  A  610. 

88.  See  ^statutory  proTlalona;  ana 
cases  infra  this  note. 


For  later  casea,  deralopaMBta  and  akaacM 


in  the  law  see  cumulative  Annotations,  same  title,  pageana  note  number. 
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be  payable  in  aach  amounts,**  at  8n«sh  times***  and 
places**  as  shall  be  fixed  by  the  directors,,  it  is 
^nerally  held  that  the  resolution  tniut  specify  these 
details,  although  it  has  been  held  that  under  such 
provisions  the  resolution  need  not  specify  the  place 
of  payment,**  and  that  a  like  rule  applies  to  the 
specification  of  the  person  to  whom  payment  is  to 
be  made,**  and  it  has  been  held  generally,  without 
tonsidering  the  effect  of  such  proTisions,  that  the 
resolution  need  not  specify  either  the  time*^  or 
place  *'  of  payment,  or  the  person  to  whom  the  pay- 


[a]  BtetntMi  haia  to  Mq.iilr»r- <1) 
A  specification  of  tb«  time.  Airm- 
strone  y.  Merchants'  Mantle  Mfg.  Co., 
Ltd.,  32  Ont.  387,  21  CanLTOccNotes 
123.  (2)  Place  of.  payment.  Ruck  t. 
Caledonia  Silver  Mln.  Co.,  6  Cal.  A. 
338,  92  P  194. 

[b]  Statataa  haul  not  to  xv^nlz*  a 
specification  of:  (1)  The  time.  An- 
drews V.  Ohio,  etc.,  R.  Co.,  14  Ind. 
IS9;  London,  etc.,  R.  Co.  v.  Fair- 
dough.  2  M.  A  G.  674,  40  BCL  800, 
133  Reprint  916.  (2>  Place  of  pay- 
ment. Andrews  v.  Ohio,  etc.,  R.  Co., 
supra;  I<ondon,  etc.,  R.  Co.  v.  Fair- 
douKh,  supra.  (3)  The  amount 
thereof.  Andrews  v.  Ohio,  etc.,  R. 
Co.,  supra. 

89.  In  re  Cawley,  42  Ch.  D.  209. 

90.  In  re  Cawley,  42  Ch.  D.  209; 
Halifax  Carette  Co.  v.  Molr,  28  N.  S. 
45.  See  also  Johnson  v.  Lyttle's  Iron 
Agency,  S  Ch.  D.  687  (dictum  where 
the  articles  of  association  are  not 
set  forth). 

91.  In  re  Cawley,  42  Ch.  D.  -209; 
Halifax  Carette  Co.  v.  Moir,  28  N.  S. 
45;  Provident  L.  Assur.,  etc.,  Co.  v. 
Wilson,  25  U.  C.  Q.  B.  63. 

93.  American  Pastoral  Co.  v.  Gur- 
ney,  61  Fed.  41,  44  [dlst  In  re  Caw- 
ley, 42  Ch.  D.  209,  by  statins  that 
the  stress  of  the  case  "turned  upon 
the  proposition  that  the  call  should 
embrace  the  amount  and  the  time  of 
payment,  and  that  it  was  not  intend- 
ed to  question  the  correctness  of  the 
rulings  In  the  previous  cases,"  hold- 
ing that  the  place  of  payment  need 
not  be  stated]. 

93.  American  Pastoral  Co.  v. 
Gurney,   61  Fed.  41. 

94.  Western  Impr.  Co.  v.  Des 
Moines  Nat  Bank,  11)3  Iowa  4BS,  464, 
72  NW  657  (where  the  court  stated 
that  "the  time  was,  therefore,  on 
demand"  ) . 

95.  Western  Impr.  Co.  v.  Des 
Moines  Nat.  Bank,  108  Iowa  466,  72 
NW  657:  Sheffield,  etc.,  R.  <3o.  v. 
Woodcock,  7  M.  &  W.  674,  161  Re- 
print 894. 

[a]  Beaaon  for  mlo^— The  corpo- 
ration having  a  place  of  business  to 
receive  money  due  to  It,  that  place 
is  the  place  at  which  payment  is  re- 
qaired  to  he  made.  '  Western  Impr. 
Co.  v.  Des  Moines  Nat.  Bank,  103 
Iowa  455. 

Tb]  teeoUloatlon  is  notloe. — 
Where  the  place  is  speaifled  in  the 
notice  it  is  not  necessary  to  flx  it  in 
the  resolution.  TTnton  F.  Ins.  Co.  v. 
O-Gara,  4  Ont.  369. 

96.  Danbury,  etc.,  Co.  v.  Wilson, 
22  Conn.  485;  Western  Impr.  Co.  v. 
Des  MoTnes  Nat.  Bank,  103  Iowa  456, 
72  NW  657;  Sheffield,  etc..  R.  Co.  v. 
Woodcock,    7    M.    &  W.   574,    151    Re- 

•  print  894. 

[a]  BMUKm  for  nde^— The  corpo- 
ration having  an  officer  authorized  to 
receive  money  due  to  it,  that  person 
is  the  one  to  whom  payment  is  re- 
quired to  be  made.  Western  Impr. 
Co.  V.  Des  Moines  Nat.  Bank,  103 
Iowa  455,    72    NW   657. 

tr.    See  cases  infra  this  note. 

[a]  Tho  tte*  of  Mjinent  (1)  is 
not  sufficiently  si>ecifled  by  a  re- 
quirement that  payment  be  made 
within  a  designated  number  of  days. 
Halifax  Carette  Co.  v.  Moir,  28  N.  S. 
4S.  (2)  A  ctai  for  payment  of  in- 
stallments   "tiymjf   thirty   days"    re- 


quires payment  of  the  first  install- 
ment thirty  days  from  the  publica- 
tion of  the  call.  Heaston  v.  Cincin- 
nati, etc.,  R.  Co.,  16  Ind.  275,  79  AmD 
430.,  (3)  Where  the  contract  with 
a  subscriber  provides  that  install- 
ments shall  be  sixty  days  apart,  a 
resolution  providing  for  monthly  in- 
stallments will  not  render  an  install- 
ment due  and  payable  each  alternate 
month.  Mansfield,  etc.,  R.  Co.  v.  Pet- 
tis,  26  Oh.   St.   269. 

[b]  TlM  plaoe  of  paymsst  is  not 
sufficiently  specified  by  requiring 
payment  to  a  designated  corporate 
officer.  Ruck  v.  Caledonia  Silver  Mln. 
Co.,  6  Cal.  A.  356,  359,  92  F  194  (where 
the  court  said:  "It  Is  said  that  the 
stockholder  could  easily  have  ascer- 
tained the  business  office  of  the  sec- 
retary, or  the  place  where  the  assess- 
ment was  payable.  If  the  order  had 
omitted  thf  amount  of  the  assess- 
ment, or  the  person  to  whom  it  was 
payable,  or  any  other  matter  required. 
It  might  with  equal  force  be  urged 
that  the  stockholder  could  have  ascer- 
tained by  Inquiry  the  amount  of  the 
assessment,  the  person  to  whom  it 
was  payable,  and  any  other  omitted 
matter.  Such  construction  would 
leave  the  law  as  to  the  validity  of 
an  assessment  in  a  sea  of  uncertain- 
ty. No  lawyer  could  advise  his  client 
as  to  whether  or  not  an  assessment 
Is  valid,  because  he  could  not  by 
any  possible  means  guess  what  omis- 
sion the  court  would  say  was  harm- 
less"); Halifax  Carette  Co.  v.  Molr, 
28  N.  S.  46. 

98.  Ark. — Mississippi,  etc.,  R.  Co. 
V.   Gaster,   20  ^.rk.    456. 

Cal. — Shlvely  v.  Bureka  Tellulrum 
Gold-Min.  Co.,  129  Cal.  293,  61  P 
939 

da. — ^Macon,  etc.,  R.  Co.  v.  Yason, 
57   Oa.    314. 

111. — Cole  V.  Jollet  Opera  House 
Co.,  79  111.  96;  Spangler  v.  Indiana, 
etc.,  R.  Co.,  21  111.  276:  Banet  v.  Al- 
ton, etc.,  R.  Co.,  18  III.  504. 

Ind. — Heaston  v.  Cincinnati,  eta, 
R.  Co.,  16  Ind.  276,  79  AmD  430. 

Md. — Baltimore  City  Granite  Roof- 
ing Co.  v.  Michael,  64  Md.  66;  Scar- 
lett V.  Baltimore  City  Academy  of 
Music,  43  Md.  203;  Hughes  v.  An- 
tletam  Mfg.  Co.,  34  Md.  316. 

Mich. — ^Dexter,  etc..  Plank  Road  Co. 
V.  Mlllerd,  S  Mich.  91. 

Vt. — Rutland,  etc.,  R.  Co.  v.  Thrall, 
35  Vt.   536. 

Wash. — Bnderkln  v.  Peterson,  8 
Wash.  674,  36  F  1089. 

Wis. — South  Milwaukee  Co.  y.  Mur- 
phy, 112  Wis.  614,  88  NW  683,  58 
LRA  82;  North  Milwaukee  Town- 
Site  Co.  V.  Bishop,  103  Wis.  492,  79 
NW  785,  45  LRA  174. 

See  also  Lackey  v.  Richmond,  etc., 
Turnp.  Road  Co.,  17  B.  Mon.  (Ky.) 
43'  (where  notice  was  required  to  be 
given  in  a  prescribed  manner  in  or- 
der to  justify  the  recovery  of  the 
statutory  Interest). 

[a]  A  call  hf  tbe  court  must  be 
made  in  compliance  with  such  a  re- 
quirement. Blderkln  v.  Peterson,  8 
Wash.   674,  36  F  1089. 

[b]  Btatntory  raqnlremsnts  as  to 
notice  may  be  controlled  by  the  con- 
tract of  subscription.  Iowa,  etc.,  R. 
Co.  V.  Perkins,  28  Iowa  281  (where 
the  contract  provided  that  specified 
installments  should  be  paid  "as  the 


ment  is  to  be  made.**  Speeification  of  particular 
details  when  regarded  as  necessary  must  of  course 
be  sufficiently  definite.*^ 

H  967}  8.  KoUce  or  Denumd— «.  NecMsity. 
Any  binding  provision  in  the  contract  of  subscrip- 
tion oc  governing  law  of  the  corporation  as  to  no- 
tice or  demand  must  be  complied  with.**  Whether 
notice  is  necessary  when  not  expressly  required  has 
been  both  asserteid**  and  denied.^  It  has  in  some 
jurisdictions  been  held  unnecessary  as  a  condition 
preoedent  to  an  action  to  recover  payment,'  while 

work  progresses,"  but  made  no  pro- 
vision for  notice). 

99.  Fla. — ^Alabama,  etc.,  R.  Co.  v. 
Rowley,  9  Fla.  608. 

111. — Wear  v.  Jacksonville,  etc.,  R. 
Co.,  24  111.  593;  Spangler  v,  Indiana, 
etc.,  R.  Co.,  21  111.  276.  Contra  Peake 
v.   Wabash   R.  Co.,   18   111.   88. 

Md. — Baltimore  City  Granite  Roof- 
ing Co.  V.  Michael,  64  Md.  65  (dic- 
tum); Scarlett  v.  Baltimore  City 
Academy  of  Music,  43  Md.  203  (dic- 
tum); Hughes  V.  Antletam  Mfg.  Co., 
34  Md.  316   (dictum). 

N.  J. — Braddock  ▼.  Philadelphia, 
etc.,  R.  Co.,  46  N.  J.  L.  363.  See  also 
Robson  V.  C.  B.  Fennlman  C;o.,  88 
N.  J.  L.  4B3,  86  A  366  (where,  al- 
though the  court  was  of  the  opin- 
ion that  no  demand  or  notice  was 
necessary,  it  considered  "the  claim 
made  by  defendant  by  way  of  set- 
off a  sufficient  demand"),   - 

Vt. — Essex  Bridge  Co.  v.  Tuttle,  2 
Vt  398. 

Eng. — Miles  V.  Bough,  3  Q.  B.  846, 
43  ECL  1001,  114  Reprint  732;  Edin- 
burgh, etc.,  R.  Co.  V.  Hebblewhite,  9 
M.  &  W.  707,  151  Reprint  697. 

Ont. — In  re  Haggert  Bros.  Mfg. 
Co.,  19  Ont  A.  582. 

[a]  Beasoa  for  ml*.— "In  this 
case,  the  times  when,  and  the 
amounts  in  which,  this  subscription 
was  to  be  paid,  depended  upon  the 
action  of  the  payees,  and  the  evi- 
dence of  their  determination,  fixing 
the  amounts  and  times  of  payment, 
was  recorded  In  their  books,  under 
their  contract,  and  in  their  posses- 
sion, and  that  fact  lay  particularly 
In  their  knowledge,  and  they  should 
have  given  notice  to  the  appellant." 
Per  Walker,  J.,  in  Wear  v.  Jackson- 
ville, etc.,  R.  Co.,  24  111.  594,  596. 

[b]  An  assessment  vtkjaMu  PMt> 
yr  In  grain  comes  within  the  rulew 
Essex  Bridge  Co.  v.  Tuttle,  2  Vt  893. 

1.  U.  S. — Von  Horst  v.  American 
Hop,  etc.,  Co.,  177  Fed.  976. 

Ala. — Grubbs  v.  Vlcksburg,  etc.,  R. 
Co.,  50  Ala.  398;  Eppes  v.  Mississippi, 
etc.,  R.  Co.,  35  Ala.  33.  But  see  Car- 
lisle v.  C^hawba,  etc.,  R.  Co.,  4  Ala. 
70  (where  the  court  assumed  that 
notloe  was  necessary). 

Ga,— Wilson  v.  Wills  Valley  R. 
Co.,  S3  Qa.  4C6. 

Ky. — Jones  v.  Hunston,  6  Ky.  Op. 
284. 

Me. — Penobscot  R.  Co.  v.  Dummer. 
40  Me.  172,  63  AmD  664. 

N.  T. — Lake  Ontario,  etc.,  R.  Co.  T. 
Mason,  16  N.  T.  461;  United  Grow- 
ers Co.  v.  Eisner,  23  App.  Dlv.  1,  47 
NTS  908. 

[a]  a««Mm  for  mis. — Stockhold- 
ers are  chargeable  with  notice  of  the 
calls  made.  Jones  v.  Hunston,  6  Ky. 
Op.  284. 

a.  Hill  y.  Nlsbet  100  Ind.  341; 
Beckner  v.  Riverside,  etc..  Tump. 
Co.,  65  Ind.  468;  -Van  Riper  v.  Amer- 
ican Cent  Ins.  Co.,  60  Ind.  123;  Mil- 
ler V.  Wild  Cat  Gravel  Road  Co.,  52 
Ind.  61;  Estell  v.  Knightstown,  etc., 
Turnp.  Co.,  41  Ind.  174;  Brownlee  v. 
Ohio,  etc.,  R.  Co.,  18  Ind.  68;  Heas- 
ton V.  Cincinnati,  etc.,  R.  Co.,  16  Ind. 
276,  79  AmD  430;  Eakrlght  v.  Logans- 
port  etc.,  R.  Co.,  13  Ind.  408;  Smith 
V.  Indiana,  etc.,  R.  Co.,  12  Ind.  61; 
Johnson  y.  Crawfordaville,  etc.,  R, 
Co.,  11  Ind.  280;  New  Albany,  etc., 
R.  Co.  v.  Mccormick,  10  Ind.  499,  71 
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necessary  in  order  to  aathorize  the  forfeiture  of  the 
shares  for  the  nonpayment  of  the  eall.*  No  notice 
of  a  call  is  necessary  where  by  the  terms  of  the 
contract  of  subscription  the  time  of  payment  is 
fixed.*  No  notice  is  necessary  to  a  stockholder  who 
is  present  in  person  ^  or  by  proxy  *  at  the  iqeeting 
at  which  the  call  is  voted,  to  a  person  who  by  reason 
of  his  oficial  position  in  connection  with  the  cor- 
poration has  actual  knowledge  of  the  call/  or  to 
pne  who  as  director  is  chargeable  with  constructive 
notice.* 

[$  958]  b.  Sufficiency— (1)  Form  and  Con- 
tents in  (JeneiaL  In  general  no  particular  form  of 
notice  or  demand  is  required  so  long  as  that  given 
is '  sufSciently  definite."  The  notice,  however,  must 
comply  with  any  mandatory  provision  of  the  govern- 
ing instrument.^" 

[i  959]     (2)    Time  and  Length  of  Notice.    A  re- 


quirement as  to  the  length  of  notice  must  be  com- 
plied with,^^  but,  in  general,  compliance  with  the 
statutory  provision  is  snffieient.^'  When  no  term  of 
notice  is  prescribed  reasonable  notice  is  all  that  is 
necessary.'*  Notice  given  before  the  making  of  a 
valid  call  is  ineffective,**  Some  statutes  authorize 
a  supplementary  notice  extending  the  date  of  pay- 
ment.** 

[$  960]  (3)  Mumar  of  Oiving  Notice— (a)  In 
GoieraL  The  manner  of  giving  notiie  is  frequently 
governed  by  statutory  prt>visions."  In  the  absence 
of  a  provision  to  the  contrary  the  notice  need  not 
be  given  by  the  directors  themselves.*'  The  promise 
of  a  subscriber  to  pay  "in  such  manner,  and  in  such 
proportions,  and  at  such  times  as  the  president  and 
directors  .  .  .  may  direct"  does  not  require  per- 
sonal notice.**  Personal  notice  to  the  agent  of  the 
stockholder  i^  deemed  equivalent  to  personal  notice 


AniD  337;  Ross  v.  Lafayette,  etc.,  R. 
Co.,  6  Ind.  297;  Unthank  v.  Henry 
County  Turnp.  Co.,  6  Ind.  125;  Qrubb 
V.  Mahoning  Nav.  Co.,  14  Fa.  302; 
Qray  v.  Monongahela  Nav.  Co..  2 
Watts  &  S.  (Pa.)  156.  37  AmD  600. 
[a]  Baaaoa  for  rale. — ^A  contract 
to  pay  for  stock  In  Installments  as 
assessed  has  been  held  to  be  a  con- 
tract to  pay  on  demand  which  Is 
held  to  be  sufBclently  made  by  the 
bringing  of  an  action.  Eakright  v. 
Iioganspopt,  etc.,  R.  Co.,  13  Ind.  404; 
Breedlove  v.  Martinsville,  etc.,  R. 
Co.,  12  Ind.  114;  Smith  v.  Indiana, 
etc.,   R.  Co.,   12   Ind.   61. 

3.  Hill  V.  Nisbet,  100  Ind.  341; 
Heaston  v.  Cincinnati,  eta,  R.  Co., 
16  Ind.  276,  79  AmD  4S0;  Qrubb  v. 
Mahoning  Nav.  Co.,  14  Pa.  302;  Gray 
v.  Monongahela  Nav.  Co.,  2  Watts 
&  S.   (Pa.)  166.  37  AmD  600. 

4.  New  Albany,  etc.,  tu  Co.  v. 
Pickens,  5  Ind.  247;  Morrison  v. 
Dorsey,  4$  Md.  461  (by-law  entering 
into  contraict);  Mountain  Timber  Co. 
V.  Case,  66  Or.  417,  133  P  92  (pay- 
ment on  or  before  a  certain  day). 

5.  Crook  V.  Maryland  Interna- 
tional Trust  <:\>.,  82  App.  (D.  C.)  490. 

9.'  Oook  V.  Maryland  Interna- 
tional Trust  Co.,  82  App.  (D.  C.) 
490. 

7.  Winter  v.  Muscogee  R.  Co.,  11 
Qa.  438. 

8.  Spellier  Klectric  Tim*  Co.  v. 
Qeiger,   147  Fa.  899,   23  A  S47. 

9.  Shackleford,  Ford  &  Co.,  Ltd.  v. 
Dangerfleld,  U  R.  3  C.  P.  407.  And 
see  cases  infra  this  note. 

[a]  Plao*  of  p*7BMrt^— Notice  of 
assessment  need  not  designate  the 
place  of  payment,  where  the  sub- 
scription does  not  prescribe  that  it 
shall  be  payable  at  any  particular 
place.  Vawter  v.  EVanklin  (Tollege, 
63  Ind.  88. 

[b]  ni*  na*  of  tlui  ooipontt« 
naaMk  as  it  was  prior  to  its  change, 
will  not  vitiate  the  notice.  Gray  v. 
Monongahela  Nay.  Co.,  2  Watts  &.■&. 
(Pa.)    158,   37   AmD   600. 

[0]  OomjUanoe  wltli  a  ooaftttton 
pwoitont  to  the  making  of  a  call 
need  not  be  stated  in  the  notice 
thereof.  Harlam  Canal  Co.  v.  Selxaa, 
2  N.  Y.  Super.  604,  BIO  (where  the 
court  stated  that  the  "call  could  be 
made,  only  on  the  event  of  the  sub- 
scription of  the  requisite  amount  of 
stock,  and  the  defendant  having  no- 
tice of  the  call,  was  thereby  neces- 
sarily apprised  of  the  fact,  of  a  suf- 
ficient subscription  having  been 
made"). 

[d]  Stataoent  of  pazpose^-The 
notice  of  call  need  not  state  that  the 
money  is  to  be  used  for  the  particu- 
lar purpose  for  which  it  is  sub- 
scribed. Nichols  y.  Burlington,  etc.. 
Plank  Road  Co.,  4  Greene  (Iowa)  42. 

[e]  ITo  otiur  daauuUI  is  neces- 
sary as  a  condition  precedent  to  an 
action  where  notice  has  been  given 
in  the  manner  prescribed  by  the  by- 
laws.    Penobscot  R.   Co.  v.   Dummer, 


40  Me.  172,  63  AmD  654. 

[f]  A.  oonntexolalm  in  an  action 
by  a  corporate  officer,  against  the 
corporation  is  a  sufficient  demand 
for  the  payment  of  a  call.  Robson  v. 
C.  E.  Fennlman  Co.,  83  N.  J.  L.  453. 
86  A  356. 

lO.  Mississippi,  etc.,  R.  Co.  v. 
Oaster.  22  Ark.  361;  Germania  Iron 
Mm.  Co.  v.  King,  94  Wis.  439,  69  NW 
181,  86  liRA  ei;  Watson  y.  Eales,  23 
Beav.  294,  53  Reprint  116.  But  see 
Stephens  v.  Lemoore  Canal,  etc.,  Co„ 
22  Cal.  A.  679.  136  P  707  (where 
there  was  "almost  literal  com- 
pliance'*). 

[a]  WcBatnr*  of  nottoa  by  direc- 
tors may  be  required.  Miles  v. 
Bough,  8  Q.  B.  846.  48  ECL  1001,  114 
Reprint  732. 

[b]  WnfflolMloy  of  aotioe^Notlce 
describing  the  assessment  as  having 
been  "levied  upon  the  capital  stock 
of  the  corporation"  Is  sufficfent, 
without  using  the  statutory  expres- 
sion "upon  the  subscribed  capital 
stock."  San  Joaquin  Land,  etc., 'Co. 
V.  Beecher.  101  Cal.  70,  36  P  349  [foil 
San  Joaquin  Land,  etc.,  Co.  v,  Beld- 
ing,  (Cal.)  35  P  353;  San  Joaquin 
Land,  etc.,  Co.  v.  Hewlett,  (C^l.)  86 
P  363;  San  Joaquin  Land,  etc.,  Co.  v. 
Hitchcock,    (Cal.)    35  P  353]. 

[c]  nao*  of  pajrmeat.— (1)  A  no- 
tice requiring  payment  to  the  corpo- 
rate treasurer  Is  a  sufficient  desig- 
nation of  the  place  of  payment.  Mus- 
kingum Valley  Turnp.  Co.  v.  Ward, 
18  Oh.  120,  128,  42  AmD  191  (where 
the  court  said:  "What  is  the  effect 
of  a  notice  to  pay  to  the  treasurer 
of  a  company?  Is  it  straining  lan- 
guage to  say,  that  it  is  a  notice  to 
pay. at  his  office?  Clearly,  that  is  its 
legal  effect;  and  would  any  one  feel 
at  liberty  to  cavil,  if  this  notice  had 
read  'to  pay  to  the  treasurer  of  the 
company,  at  his  office,'  for  the  rea- 
son that  it  omitted  to  state^  the 
township  or  section  upon  which  that 
office  stoodr').  (2)  A  notice  direct- 
ing payment  to  a  designated  person 
in  a  particular  city  will  be  held  suf- 
ficiently definite  in  the  absehce  of 
evidence  that  the  failure  of  payment 
was  due  to  the  generality  of  the 
statement  as  to  the  place  of  pay- 
ment. Troy  Turnp.,  etc.,  Co.  v.  Mc- 
Chesney,  21  Wend.  (N.  T.)  296. 

[d]  PnaoB  to  wbom  oall  la  pay. 
abla. — ^A  notice  requiring  payment  to 
be  made  to  the  account  of  a  person 
at  a  particular  bank  is  equivalent  to 
a  notice  to  pay  to  that  person.  In 
re  Leeds  Banking  Co.,  L.  R.  1  Ch. 
150;  Miles  v.  Bough,  3  Q.  B.  845,  43 
ECL  1001,  114  Reprint  732. 

11.  Mississippi,  etV,  R.  Co.  V. 
Castor,  20  Ark.  465;  Macon,  etc.,  R. 
C^o.  V.  Vason,  57  Ga.  314;  Cole  V. 
JoUet  Opera  House  Co.,  79  111.  96: 
Lewey's  Island  R.  Co.  v.  Bolton,  48 
Me.  451.   77  AmD  236. 

[a]  Tlilrty  day*'  notlM  is  satis- 
fled  by  giving  notice  on  the  second 
day    of    March    of   a   payment    to    be 


made  On  the  succeeding  first  day  if 
April.  Fox  V,  AllensviUe,  etc..  Tump. 
Co.,   46   Ind.   81.  ■ 

[b]  "At  iMMt  sistT  «a7*'  aottoe" 
is  satisfied  by  the  giving  of  notice 
once  only  sixty  days  before  the  lime 
of  payment.  Muskingum  Valley 
Turnp.  Co.  v.  Ward,  13  Oh.  120,  42 
AmD  191.  To  same  effect  Andrews 
V.  Ohio,  etc.,  R.  Co.,  14  Ind.  169. 

U.  Bottle  MIn..  etc.,  Co.  v.  Kern, 
»  Cal.  A.  527.  99  P  994  (holding  that 
a  publication  for  the  designated 
number  of  successive  weeks  was  suf- 
ficient, irrespective  of  the  length  of 
time  intervening  between  the  last 
publication  and  the  date  of  delin- 
quency or  the  date  of  sale). 

[a]  The  data  of  in*  """'-g  of  a 
notice  is  not  the  date  from  which  to 
reckon  the  duration  of  thd  notice. 
Ross  V.  Machar,  8  Ont.  417. 

13.  People's  Home  Sav.  Bank  v. 
Rauer,  2  Cal.  A.  445,  84  P  329;  Fair- 
field County  Turnp.  Co.  v.  Thorp,  IS 
Conn.   178. 

[a]  ZUnatmfloBi^— Where  there  is 
no  express  provision  in  a  resolution 
as  to  the  time  when  notice  shall  be 
given,  it  may  be  given  on  the  date 
that  proceedings  to  enforce  payment 
are  authorized  by  the  resolution 
where  notice  is  In  fact  given  long  be- 
fore action  Is  actually  brought.  Peo- 
ple's Home  Sav.  Bank  v.  Rauer,  2  Cal. 
A.  445,   84  P  329. 

14.  Ross  v.  Machar,  8  Ont.  417. 

16.  See  statutory  provisions;  and 
National  Paraflne  Oil  (3o.  v.  Chap- 
pellet,  4  CaX.  A.  505,   88  P  506. 

15.  See  statutory  provisions;  and 
Nashua  Sav.  Bank  v.  Anglo-American 
Land  Mortg.,  etc.,  Co.,  189  U.  S.  221, 
23  set  517,  47  L.  ed.  782  [aS  lOS 
Fed.  764,  48  CKDA  15]  (provision  for 
posting  notice  in  home  office). 

Ca]  Btetntoiy  xaqnlznauit  of  br- 
law. — Where  a  statute  provides  that 
notice  shall  be  given  as  the  by-laws 
shall  prescribe,  a  notice  given  In  the 
absence  of  a  by-law  Is  Ineffective. 
North  Milwaukee  Town  Site  C:o.  »• 
Bishop,  103  Wis.  492,  79  NW  785,  4S 
LRA  174  (holding  that  the  board  of 
directors  has  no  power  to  enact  a 
by-law) ;  Germania  Iron  Min.  Co.  T. 
King:  94  Wis.  439,  441,  69  NW  181. 
36  LRA  51  (where  the  court  recog- 
nised "that  by-laws  may  be  adopted, 
as  well  by  the  acts  and  conduct  of 
the  corporation  as  by  express  vote 
or  adoption  in  writing,  unless  it  Is 
otherwise  provided").  Contra  Dan- 
bury,  etc.,  R.  Co.  V.  Wilson,  22  Conn. 
436  (holding  that  under  such  pro- 
vision the  directors  could  adopt  any 
reasonable  mode  of  giving  notice). 

17.  American  Pastoral  Co.  v.  Our- 
ney,  61  Fed.  41  (notice  sent  by  the 
secretary);  Read  v.  Memphis  Gayoso 
Gas  Co.,  9  Heisk.  (Tenn.)  546  (where 
the  notice  was  given  in  form  by  the 
president  alone). 

18.  Fisher  v.  EvanaviUa,  etc  R- 
Co.,    7    Ind.    407. 
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to  the  prineipal.'*  ProTisions  aa  to  the  maimer  of 
giving  notice  have  been  Leld  not  mandatory  where 
the  stockholder  receives  a^nal  notice  at  the  re* 

quired  time.*" 

[i  961]  (b)  Mailing.  Publication  must  be 
made  in  accordance  with  the  provision^  of  the  gov- ' 
erning  instruments^  In-  the  absence  of  a  provision 
to  the  contrary  "  the  sending  of  a  notice  by  mail  is 
ordinarily  Bii£Seient,  provided  the  stockholder  actual- 
ly receives  it.** 

[$  962]  (c)  Publication.  In  the  absence  of 
personiQ  notice  provisions  Of  the  governing  instm- 
ment  requiring  and  regulating  notice  by  publication 
in  newspapers  must  be  observed.**  Where  no  other 
form  of  notice  is  prescribed  it  may  be  by  newspaper 
pabUeation,*"  although  there  is  authority  to  the  con- 
traiy.**  In  such  case  where  publication  is  not  ex- 
pressly prescribed  it  has  been  held  that  notice  pub- 


lished in  a  paper  to  which  the  stookholder  is  not  a 
Babscriber  is  insufficient,*^  and  that  the  notice  is'  in- 
effective when  not  brought  to  the  stockholder's 
knowledge.**  It  has  also  been  held  in  such  a  case 
that  a  notice  published  at  the  residence  of  the  stock- 
holder is  sufficient,**  while  insufficient  when  pub- 
lished in  a  county  not' the  residence  of  the  particulKr 
sabscriber.*** 

[$  963]  (d)  Verbal  Notice.  In  the  absence  of 
a  provision  to  the  contrary  a  verbal  notice  has  been 
hdd  sufficient.*^ 

[$  964]  c.  Proof  of  Notice  or  Demand.  In  an 
action  to  recover  a  call,  plaintiff  must  prove  the 
giving  of  notice  in  compliance  with  the  terms  of 
the  charter  or  governing  law.**  The  rules  of  evi- 
dence applicable  to  civil  actions  generally  apply  to 
proof  that  notice  or  demand  has  been  duly  given  or 
made.*' 


19.  Stephens  v.  Liemoore  Canal, 
etc.,  Co..  22  Cal.  A.  679,  13S  P  707. 

ait.  Mississippi,  etc.,  R.  Co.  v. 
Gaster,  20  Ark.  456;  Grand  Valley 
Irr.  Co.  V.  Frulta  Impr.  Co.,  87  Colo. 
483,  8S  P  324,  33$  [clt  Cyc];  Jones 
T.  Slsson,  6  Gray  (MassJ  288;  Lex- 
ington, etc.,  R.  Co.  V.  Cfhandler,  13 
Uetc.  (Mass.)  311;  Schenectady,  etc.. 
Plank  Road  Co.  v.  Thatcher,  11  N.  Y. 
102. 

[a]  A  Btatntorjr  vrovlalon  raqnlr- 
tar  notlc*  117  paUloatloii  Is  satiafled 
by  personal  notice.  Mississippi,  etc., 
R.  Co.  V.  Gaster,  20  Ark.  466.  But 
see  Tomlln  v.  Tonica,  etc.,  R.  Co.,  23 
111.  429  (where  the  court  stated  that 
"the  charter  positively  requires  no- 
tice of  the  calls  to  be  published  for 
tljlrty  days  In  two  newspapers  pub- 
lished in  the  vicinity  of  the  road. 
We  are  Inclined  to  think  that  this 
notice  required  by  the  charter,  could 
net  be  dispensed  with  by  giving  ac- 
tual notice  to  the  subscriber"). 

[b]  A  ta'-law  (1)  requiring  serv- 
ice by  mail  is  satisfied  by  the  de- 
livery of  written  notice  to  the  stock- 
holder or  the  leaving  of  it  at  his  resi- 
dence where  It  Is  received  by  him  as 
soon  as  he  is  entitled  to  receive  It 
by  mail.  Lexington,  etc.,  R.  Co.  v. 
Chandler.  13  Mete.  (Mass.)  311.  (2) 
A  by-law>  requiring  publication  is 
aatlsfled  where  the  stockholder  re- 
ceives actual  notice  both  through  the 
malls  and  by  means  of  a  personal  in- 
cpection  of  the  books  of  the  com- 
pany. Grand  Valley  Irr.  Co.  v.  EYulta 
Impr.  Co.,   37  Colo.  488.  86  P  324. 

81.  Macon,  etc.,  R.  Co.  v.  Vason, 
C7  Ga.    314. 

33.  Hughes  V.  Antletam  Mfg.  Co» 
34  Md.   316. 

[a]  nw  Tnafllay  of  •  aotlc*  is  in- 
effective under  a  statute  providing 
for  a  "^rsonal  demand"  or  "notice 
pnbUshed,  nearest  to  the  place  where 
the  business  of  the  corporation  shall 
be  carried  on."  Hughes  v.  Antletam 
U(g.  Co..   84   Md.    816. 

S3.  Jones  V.  Sisson,  <  Gray 
(Uass.)  288;  Braddock  v.  Philadel- 
phia, etc,   R.  Co.,   46  N.   J.  L.   383. 

34.  Macon,  etc.,  R.  Co.  v.  Vason, 
67  6a.  314;  Heaston  v,  Cincinnati, 
etc.,  R.  Co.,  16  Ind.  276,  79  AmD 
430;  Louisville,  etc.,  Turnp.  Road  Co. 
V.  Meriwether,  6  B.  Mon.  (Ky.)  18 
(statutory  notice  required  to  author- 
Ij*  penalty);  Scarlett  v.  Baltimore 
City  Academy  of  Music,  46  Md.  133. 

[a]  VninlMr  of  pBhUcatlone.-  ■■ 
Where  a  statute  requires  publication 
IB  general  terms  one  publication  Is 
satBclent.  Scarlett  v.  Baltimore  City 
Academy  of  Music,  46  Md.  132. 

[b]  Optloa  of  dlr*cton<— Where 
»  statutory  provision  requires  pub- 
lication in  a  newspaper  printed  In  a 
Wrticular  place  "and  in  such  other 
Place  or  places  as  may  be  thought 
Mvlsable,"  publication  in  such  addi- 
tional places  is  left  optional  with  the 
olrectors.  Mlnneai>olis,  etc.,  R.  Co. 
*.  Morrison,  28  Minn.  808. 

36.    Louisville,  etc.,    Turnp.  Road 


Co.  v.  Meriwether,  B  B.  Mon.  IKy.) 
13;  Hall  V.  U.  S.  Insurance  Co.,  6  OIU 
(Md.)  484.  See  also  Logan,  etc., 
Turnp.  Road  Co.  v.  Glass,  3  B.  Mon. 
(Ky.)  493  (heldlng  that  where  there 
are  no  express  provisions  in  a  char- 
ter as  to  the  giving  of  notice,  but 
there  Is  a  general  reference  stating 
that  the  provisions  of  a  former  char- 
ter shall  govern  except  so  far  as  in- 
consistent therewith,  and  such  for- 
mer chapter  required  notice  by  pub- 
lication in  newspapers  tt  a  specified 
place,  publication  of  notice  la  re- 
quired In  newspapers  in  the  places 
nearest  the  turnpike  road  which  is 
the  subject  of  the  later  act,  and  this 
Is  suflSclent,  especially  where  publica- 
tion is  actually  made  in  papers  in 
which  a  certain  notice  was  required 
to  be  published  by  the  act  of  Incor- 
poration). 

[a]  '  BMwoa  for  nil*^-"The  Act  of 
Assembly  provides  for  the  subscrip- 
tion of  ten  thousand  shares  of  stock; 
amongat  how  many  persons  they  may 
be  distributed,  not  even  a  conjecture 
could  be  formed:  they  may  have 
amounted  to  thousands.  Of  their  re- 
spective residences  there .  is  equal,  if 
not  greater  uncertainty,  the  law 
making  no  provision  for  a  registry 
thereof,  which  it  certainly  ought  to 
have  done,  had  such  personal  notice 
been  deemed  necessary.  And  there 
Is  no  proportionate  object  attained 
for  the  great  inconvenience,  labor 
and  expense  incident  to  such  a  notifi- 
cation, conceding  it  to  be  practica- 
ble. Persons  who  are  stockholders 
in  such  a  corporation  are  not  Inat- 
tentive to  the  concerns  thereof,  and 
obtain  information  in  relation  to  its 
proceedings,  either  through  their 
own  inquiries  or  the  communications 
of  friends  resident  at  or  near  Its  of- 
fice of  business,  or  from  publications 
in  newspapers  edited  in  its  vicinity. 
The  substitution  of  such  newspaper 
publications  in  lieu  of  personal  no- 
tice, has  so  long  been  an  universal 
usage,  and  of  a  notoriety  equal  to 
that  of  the  publication  of  newspa- 
pers themselves,  that  the  custom  of 
doing  so  has  become  a  part  of  the 
law  of  the  land."  Per  Dorsey,  J.,  in 
Hall  V.  U.  S.  Insurance  Co.,  6  Gill 
(Ma.)  484,  601.  To  same  effect  Lo- 
gan, etc.,  Turnp.  Road  Co.  v.  (JIass, 
3    B.    Mon.    (Ky.)    493. 

se.  Alabama,  etc,  R,  CO.  v.  Row- 
ley,  9  Fla.  608. 

[a]  BMMon  for  ml*^— "But  In  the 
absence  of  such  provision  we  think 
it  might  be  attended  with  irreparable 
injury  to  Innocent  parties  to  estab- 
lish as  legal  so  loose  a  mode  of  pro- 
ceeding." Alabama,  etc.,  R.  Co.  v. 
Rowley,  9  Fna.  608,  616. 

37.  Lake  Ontario,  etc.,  R.  Co.  v. 
Mason,  16  N.  T.  461. 

38.  Fla. — Alabama,  etc.,  R.  Co.  v. 
Rowley,  9  Fla.  608. 

III. — ^Tomlln  V.  Tonica,  etc.,  R.  Co., 
23  III.  429. 

Ind. — ^Unthank  v.  Henry  County 
Turnp.  Co.,  6  Ind.  126. 


N.  T. — Lake  Ontario,  etc.,  R.  Co.  v. 
Mason,  16  N.  T.  461. 

'  Vt. — Rutland,  etc.,  R.  Co.  v. 
Thrall,  36  Vt.  536. 

39.  Dlnkgrave  v.  Vlcksburg,  etc.. 
R.  Co.,  10  La.  Ann.  614. 

30.  Alabama,  etc.,  R.  Co.  v.  Raw- 
ley.   9  Fla.   508. 

31.  Smith  V.  Tallassee  Branch 
Central  Fldnk-Road  Co.,  3(1  Ala.  650; 
Crozer  v,  Leland,  4  Whart.   (Pa.)   12. 

33.  Cole  v.  Jollet  Opera  House 
Co.,  79  111,  96. 

33.     See  cases  infra  this  note. 

[a]  .-Th*  ordbwrr  prentmptloB  of 
the  due  receipt  of  mailed  matter  ap- 
plies to  such  notice.  Braddock  v. 
Philadelphia,  etc.,  R.  Co.,  46  N.  J.  L. 
363. 

[b]  BMTt  STidMiM  ml*. — (1)  The 
newspaper  which  contains  the  notice 
Is  the  best  evidence  of  the  publica- 
tion and  contents,  and  its  production 
in  the  first  instance  is  required  un- 
der the  general  principles  of  the  law 
of  evidence.  Rutland,  dta,  R.  Co.  v. 
Thrall,  35  Vt.  636.  (2)  Where  there 
have  been  several  Insertions,  a  copy 
of  the  first  with  the  testimony  of 
the  publisher  that  It  has  been  pub- 
lished the  requisite  number  of  tunes 
win  suffice.  TJnthank  v.  Henry 
County  Turnp.  Co.,  6  Ind.  126;  Rut- 
land, etc.,  R.  Co.  V.  Thrall,  supra. 

[c]  Th*  aflidAvlt  of  the  publish- 
er's clerk  has  been  held  sufficient  evi- 
dence of  the  publication  of  the  no- 
tice. Andrews  v.  Ohio,  etc.,  R.  Co., 
14  Ind.  169. 

[d]  m*  cartliloat*  (1)  of  th« 
secretary  of  the  corporation  is  In- 
sufficient to  show  the  giving  of  no- 
tice. Tomlln  V.  Tonica,  etc.,  R.  Co- 
23  III.  429.  (2)  Under  some  statu- 
tory provisions  a  certificate  of  the 
corporation  under  seal  Is  prima  facie 
evidence  of  due  notice.  Morden 
Woolen  Mills  Co.  v.  Heckels,  17 
Man.   667. 

[e]  anttUs  in  fli*  renlar  conn* 
of  1rasia«M<— A  list  of  the  names  of 
persons  prepared  by  a  deceased  cleric 
whose  business  It  was  to  send  out 
the  notices  of  assessment,  which  list 
has  been  checked  by  him  to  show  to 
whom  notices  liave  been  sent,  has 
been  held  admissible  to  show  th« 
sending  of  notices  to  such  persons. 
Eastern  Union  R.  Co.  v.  Symonds,  & 
Bxch.   237,    166   Reprint   101. 

[f]  Pronlio  to  pay. — "The  fact 
that  the  defendant  promised  to  pay 
both  installments,  more  than  thirty 
days  after  the  last  was  laid,  is  suffi- 
cient evidence  of  his  having  bad  rea- 
sonable notice."  Fairfield  County 
Turnp.  Co.  v.  Thorp,  13  Conn.  173, 
184. 

[g]  Wslffht  and  rattoluuiy,— The 
presumption  of  the  due  receipt  of 
mailed  matter  is  not  overcome  as  & 
matter  of  law  by  testimony  of  the 
stockholder  that  he  does  not  remem- 
ber such  receipt.  Braddock  v.  Phila- 
delphia, etc.,   R.  Co.,  46  N.  J.  L.  8«S.^ 

[h]     q^mUoam  for  tbo  Jnzy<— ThfS^ 
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[$  965]  9.  Pftysmt  of  OallB  or  AflBeunuDtt. 
A  call  is  payable  on  demand,'*  at  the  regolar  place 
of  busineas  of  the  corporation,"'  to  the  officer  au- 
thorized to  receive  money  due,'*  -where  these  details 
are  not  otherwise  specified.  A  stockholder  is  en- 
titled  to  credit  on  an  assessment  for  advances  made 
prior  thereto  to  t^ie  corporation.*^  A  subscriber  is 
entitled  to  interest  on  anticipated  payments  'where 
the  contract  so  provides."  Some  statutes  provide 
for  an  additional  payment  on  default.'^  The  pur- 
chaser of  forfeited  shares  is  entitled  to  credit  on  his 
liability  for  the  amount  unpaid,  for  a  payment  made 
by  the  former  owner  under  a  special  contract  by 
which  he  was  made  Liable  to  pay  all  calls  "owing 
upon  or  in  respect  of  such  shares. ' '  *"  Where  a 
holder  of  partly  paid  stock  becomes  bankrupt,  and 
the  corporation  proves  a  claim  for  the  entire 
amount  unpaid,  and  receives  only  a  partial  dividend 
thereon,  the  stock  cannot  be  considered  as  fully 
paid.*'-  The  purchaser  of  such  stock  from  the  trus- 
tee in  bankruptcy  will  be  liable  for  the  amount  re- 
maining unpaid  thereon  with  the  right  to  the  benefit 
of  any  further  dividend  on  the  claim  made  by  the 
corporation.**  In  an  action  by  a  corporation  to 
recover  the  amount  of  a  call,  proof  of  the  making 
of  the  call  makes  a  prima  facie  case.** 

[$  966]  10.  Waiver  and  Estoppel  as  to  OaUs— ^ 
a.  In  QeneraL**  A  stockholder  may  waive,*'  or  be 
estopped  *'  from  asserting  irr^idarities  in,  the  mak- 
ing of  6all3,  as  by  participation  in  the  making 
thereof.*^  A  mere  subscription  without  any  other 
'  act  recognizing  the  validity  of  an  assessment  will 


not  raise  an  estoppel  to  deny  such  validity.**  Where 
a  call  is  actually  made  by  a  vote  of  the  stoekholdeis, 
and  a  third  pwson  acts  in  reliance  thereon  to  his 
prejudice,  the  stockholders  are  estopped  to  assert 
that  it  was  their  secret  intention  not  to  enforce  the 
call.*'  A  oorporation  may  waive  a  void  assess- 
ment without  ttSecting  the  validity  of  the  others.*" 

[i  967]  b.  Effect  of  Paymrats.  Where  there  is 
a  common  ground,  of  irregularity  as  to  several  calls, 
payment  of  one  voluntarily  and  with  knowledge 
estopd  the  stockholder  from  asserting  the  invalidity 
of  subsequent  ealls,*^  although  the  nile  is  difi^erent 
where  payment  is  made  without  knowledge.**  The 
vote  of  a  city  to  pay  a  call  does  not  waive  its  in- 
validity.** 

[i  968]  e.  Objections  as  to  Kotioe.  A  stock- 
holder who  as  director  participates  in  ordering  no- 
tice in  a  certain  manner,**  or  who  thereafter  ac- 
quiesces in  the  mode  of  notice,**  may  not  deny  its 
validity.  A  denial  of  liability  on  the  subscription 
on  receiving  a  notice  of  a  call  excuses  notice  of  snb- 
sequent  calls.**  A  general  agreement  at  a  stock- 
holders' meeting  to  consider  a  call  as  made  operates 
as  a  waiver  of  formal  notice  as  to  those  present 
personally*^  or  by  proxy .*• 

[$  969]  11.  fojunction  against  Enforcement. 
A  bill  to  enjoin  a  corporation  from  collecting  a  sub- 
scription or  in  any  manner  enforcing  it  will  not  lie 
except  upon  grounds  which  are  unavailable  as  a  de- 
fense at  law  to  such  an  action  upon  the  contract  of 
subscription.**  A  stockholder  may  enjoin  a  for- 
feiture of  his  stock  for  nonpayment  of  a  call  for 


existence  of  the  facts  on  which  the 
presumption  of  the  receipt  of  mailed 
matter  In  due  course  depends  Is  a 
question  for  the  Jury.  Jones  v.  Sis- 
son,  6  Gray  (Mass.)  288;  Eastern 
Union  R.  Co.  v.  Symonds,  6  Ebcch.  237, 
IBS    Reprint   101. 

34.  Western  Impr.  Co.  v.  Des 
Holnes  Nat.  Bank,  lOS  Iowa  456,  72 
NW   857. 

'36.  Western  Impr.  Co.  v.  Des 
Moines  Nat.  Banic,  103  Iowa  465,  72 
NW  657. 

36.  Western  Impr.  Co.  v.  Des 
Moines  Nat  Bank,  108  Iowa  466,  72 
NW  667. 

37.  Dotson  V.  Hoggan,  44  Utah 
295,  140  P  128  (advances  made  by 
the  lutyment  of  corporate  debts  with 
the  consent  of  the  corporation). 

3&  Hetfleld  v.  Addlcks,  154  Pa.  1, 
26  A  215,  32  WklyNC  162  (provision 
that  "those  desiring  to  do  so  can 
pay  In  full  at  any  time,  interest  be- 
ing allowed  at  four  per  cent  per  an- 
num"). 

39.  See  statutory  provisions:  and 
Balr  V.  Wilson.  16  Pa.  Super.  131. 

40.  In  re  Randt  Qold  Min.  Co., 
[1904]    2   Ch.   468. 

41.  In  re  West  Coast  Gold  Fields, 
Ltd.,  [1906]  1  cni.  1. 

4a.  In  re  West  Coast  Gold  Fields, 
Ltd.,  [1906]   1  Ch.  1  (dictum). 

43.  Crawford  v.  Roney,  126  Ga. 
763,    55   SE    499. 

[a]  Xeaaon  for  ml*. — "The  gen- 
eral rule  is,  as  between  debtor  and 
creditor,  proof  of  a  liability  which 
is  fixed  and  certain  as  to  amount  and 
time  of  payment,  and  lapse  of  the 
time  allowed  for  payment,  will  cast 
upon  the  ptCrty  liable  the  burden  of 
showing  payment  or  discharge.  A 
stock  subscription  upon  which  a  call 
has  been  duly  made  is,  as  between 
the  corporation  seeking  payment 
thereof  and  a  subscriber  of  stock, 
within  the  general  rule."  Per  Atkin- 
son, J.-  In  CS-awford  v.  Roney,  126  Oa. 
763,   76S,    55   SE   499. 

PCMnuuptlon    of   paTBuait    of   »■• 

~MMMlJy  see  supra  {  691. 

oa    la    eradltoH*    aetioa 


•gainst  stocklioUlar  see  Infra  XII,  D. 

44.  Waiver  of  calls  tpsi— rally  see 
supra  !  943. 

45.  Ga. — Macon,  etc.,  R.  Co.  v. 
Vason,  67  Ga.  £14. 

Mo. — Haskell  v.  Worthington,  94 
Mo.  660, "7  SW  481    (dictum). 

N.  H. — New  Hampshire  Cent.  R. 
Co.  Y.  Johnson,  80  N.  H.  890,  64  AmD 
800. 

Wis. — Qraebner  v.  Post,  119  Wla. 
392,  96  NW  783,  100  AmSR  890. 

Eng. — York  Tramways  Co.,  Ltd.  ▼. 
Willows,    8   Q.   B.   D.   685. 

46.  See  cases  infra  this  note. 

[a]  anting  ••  oflowr  while  aware 
that  only  a  small  proportion  of  the 
capital  of  the  company  had  been  sub- 
scribed for,  is  a  waiver  of  the  right 
to  defend  a  call  for  payment  of  his 
subscription  on  the  ground  that  the 
whole  capital  had  not  been  sub- 
scribed. Rogers  v.  Baird,  167  NTS 
36. 

[b]  Usaiinal  aasasamaiit*— A  di- 
rector who  assents  to  the  Issuance 
of  fully  paid  stock  for  an  Inadequate 
consideration  cannot  set  up  a  non- 
assessment  of  this  stock  as  the  de- 
fense against  an  assessment  of  his 
stock  on  the  ground  of  unequality  of 
assessment.  Tredway  v.  St.  Louis 
Commercial  Agency,  13  Mo.  A.  682 
mem. 

[c]  nw  asaeiit  to  on*  lUsgal  oall 
does  not  of  Itself  raise  an  estoppel 
as  to  a  subsequent  illegal  call.  At- 
lantic De  Lalna  Co.  v.  Mason,  6  R.  I. 
463. 

[d]  The  authority  of  the  stoek- 
holders  to  make  a  call  may  not  be 
denied  by  a  stockholder  who  voted 
for  the  by-law  authorizing  them  to 
make  calls  on  the  ground  that  the 
statute  vested  such  right  in  the 
board  of  directors.  Willamette 
Freighting  Co.  v.  Stannus,  4  Or.  261. 

[e]  Bes  JnOicata. — A  Judicial  de- 
cree in  an  action  in  which  stockhold- 
ers are  parties  which  sustains  the 
validity  of  a  call  estops  the  stock- 
holders from  thereafter  contesting 
such  validity.  Hambleton  v.  Glenn, 
72   Md.  851,  20  A  121. 


47.  Oal.— Campbell  v.  Santa  Haria 
Oil,  etc.,  Co.,  158  Cal.  282,  96  P  39. 

111. — Stone  V.  Great  Western  Oil 
Co.,  41  111.  86. 

Me. — ^Backsport,  etc,  R.  Ck>.  v. 
Buck.  68  Me.  81. 

Mo. — Kansas  City  Hotel  Co.  v. 
Harris,  61  Mo.  464. 

Ont. — Christopher  v.  Koxon,  4  Ont. 
672. 

[a]  Vartlolpattoa  aa  dirsotor  Is 
within  the  rule.  Campbell  v.  Santa 
Maria  Oil,  etc.,  Co.,  153  Cal.  282,  9S 
P  89:  Stone  v.  Great  Western  Oil  Co., 
41  m.  86;  Kansas  City  Hotel  Co.  v. 
Harris,  61  Mo.  464. 

48.  Kansas  City  Hotel  Co.  v. 
Hunt,  57  Mo.  126. 

49.  Crook  V.  Maryland  Interna- 
tional Trust  Co.,  32  App.  (D.  C.)  490. 

60.  Read  v.  Memphis  Gayoso  Gas 
Co.,  9  Heisk.    (Tenn.)    645. 

61.  Macon,  etc,  R.  Co.  v.  Vason. 
67  Ga.  314;  Myers  v.  Sturgis,  123 
App.  Div.  470,  108  NTS  628  [all  197 
N.  T.  526  mem,  90  NE  1162  mem]. 

6dL  Somerset,  etc.,  R.  Co.  ▼.  Cush- 
Ing,  46  Me.  624;  Ogden  Clay  Co.  v. 
Harvey,  9  Utah  497,  35  P  610  (pas- 
sage of  resolution  by  subscribed 
making  calls  Instead  of  a  by-law 
which  the  statute  required). 

63.  Pike  v.  Bangor,  etc.,  R.  CJo.,  <3 
Me.   445. 

B^  Danbury,  eta,  .R.  Co.  v.  Wil- 
son. 22  Conn.  435;  Graebner  v.  Post. 
119  Wis.  392.  96  NW  788,  100.  AmSR 
890. 

86.  Graebner  v.  Post,  119  Wis. 
892,  96  NW  788,  100  AmSR  890. 

66.  Louisiana  Purchase  Ehcposl- 
tlon.  0>.  V.  Schnurmacher.  160  Ho.  A. 
611,  140  SW  1198  [adopting  op  151 
Mo.  A.  601,  132  8W.326]. 

87.  Crook  v.  Maryland  Interna- 
tional Trust  Co.,  82  App.  (D.  C)  490. 

68.  Crook  V.  Maryland  Interna- 
tional Trust  Co.,  82  App.  (D.  C.)  490. 

■e.  Thompson  v.  Oulon,  68  N.  C 
113. 

[a]  niurtrsMona^—d)  Where  tn< 
allegation  Is  that  the  corporation 
never  was  properly  organised,  and 
therefore  never  had  any  power  or  au- 
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which  he  is  not  liable.***  Relief  in  sach  ease  will 
be  confined  to  restraining  proceedings  against  the 
shares.'^  Mere  insolvency  of  the  corporation  •*  or  ' 
mistake  of  law  as  to  the  obligation  incnrred  by  the 
snbseziber  **  is  no  gronnd  for  an  injunction.  A 
stockholder  may  not  by  injunction  interfere  frith 
the  discretionaiy  power  of  the  directors  as  to  the 
making  of  caDs." 

[i  970]  12.  Recovory  Back.  A  stockholder 
who  joins  with  others  in  the  voluntary  assessment 
of  the  stock,  beyond  what  is  required  by  the  mere 
obligation  of  the  subscription,  may  not  recover  his 
payment  on  the  theory  that  it  was  a  loan.**  The 
general  rules  as  to  the  recovery  of  payments  made 
in  execution  of  illegal  contracts  apply  to  payments 
of  calls."" 

[i  971]  T.  Interest.  Subscribers  may  be  held 
liable  for  interest  on  the  amount  of  calls  which  are 
not  paid  when  dne,*'  although  according  to  some 


authorities  it  accrues  from  the  date  of  the  making 
of  the  call.'"  Interest  is  not  recoverable  upon  calk 
for  the  nonpayment  of  which  the  shares  have  been 
forfeited.*"  Where  calls  are  made  by  directors,  in- 
terest thereon  runs  from  the  maturity  thereof.^** 
Calls  made  by  the  court  have  been  held  to  draw 
interest  only  from  the  time  of  demand  or  notice 
and  not  from  the  date  of  the  call,'^  but  on  the  other 
hand  it  has  been  asserted  that  the  decree  itself  is 
equivalent  to  a  legal  demand,  and  interest  runs  from 
the  date  thereof.'*  A  subscriber  who  owed  for  his 
stock  from  the  time  of  its  issuance  cannot  convert 
his  indebtedness  into  one  on  account,  and  stop  the 
running  of  interest,  by  making  payments  for  the 
corporation  from  time  to  time,  which  were  credited 
to  him."  In  England  a  provision  as  to  interest 
does  not  apply  to  calls  by  the  official  liquidator.^* 
Ordinarily  the  subscriber  will  not  be  regarded  as  in 
default,  starting  the  accrual  of  interest,  until  notice 


tharity  to  act  aa  such,  stich  a  defense 
may  be  availed  of  at  law.  Thomp- 
son v.  Gulon,  eg  N.  C.  113.  (2)  Alle- 
gations that  a  corporation,  through 
ita  agent,  expressly  promised  that 
the  payment  of  the  subscription 
should  not  be  demanded  In  money, 
but  that  It  might  be  paid  In  work 
and  materials,  may  be  pleaded  at 
law.  Thompson  v.  Gulon,  supra.  (S) 
Allegation  that  the  subscription  was 
made  upon  the  express  condition  that 
a  railroad  should  pursue  a  certain 
designated  route  may  be  pleaded  at 
law.      Thompson    v.    Gulon,    supra. 

Aaeanaitc  MnLMjr  at  law  iTMMialljr 
see  Injunctions  [22  Cyc  7691. 

80.  Humphry  v.  Buena  Vista  Wa- 
ter Co.,  2  Cal.  A.  640,  84  P  296; 
Moore  V.  New  Jersey  Lighterage  Co., 
57  N.  T.  Super.  1,  6  NTS  192  (stock 
fully  paid). 

[a]  ▲  tnaponury  iajuwtton  does 
not  affect  the  validity  'of  an  assess- 
ment but  merely  suspends  the  power 
of  collection.  Miles  v.  Sheep  Rook 
Min.,  etc.,  Co.,  16  Utah  436,  49  P 
636. 

[b]  Til*  eomplatirt  must  showth* 
Invalidity  of  the  call.  Humphry  v. 
Buena  Vista  Water  Co.,  2  Cal.  A.  640, 
34  P  296. 

[c]  TMlinoe.  In  an  action  to  en- 
join the  sale  of  stock  for  an  unpaid 
call,  plaintiff  may  not  show  that  his 
stock  was  fully  paid  where  the  com- 
plaint is  framed  on  the  opposite  the- 
ory. O'Dea  v.-  Hollywood  Cemetery 
Assoc,  164  Cal.  68,  97  P  1. 

[d]  BvUUao*  luiA  muMoUat  to 
show  that  plaintiff's  stock  was  not 
fully  paid  and  that  the  shares  not 
assessed  were  fully  paid.  O'Dea  v. 
Hollywood  Cemetery  Assoc,  164  CaL 
63.  97  P  1, 

61.  Moore  v.  New  Jersey  Lighter- 
age Co.,  67  N.  T.  Super.  1,  6  NTS 
192;  Tatham  v.  Palace  Restaurants, 
Ltd.,  63  Sol.  J.  743. 
,  68.  Dill  v.  Wabash  Valley  R.  Co., 
21  III.  91. 

63w  Chesapeake,  etc..  Canal  Co.  v. 
Duianjr,  6  F.  Cas.  No.  2,647,  4  Cranoh 
CO.  85. 

_  64.  Weber  v.  Delia  Mountain  Mln. 
Co.,  14  Ida.  404,  94  P  441:  Gorman  v. 
Guardian  Say.  Bank,  4  Mo.  A.  180. 
See  supra  <  927. 

[a]  BtastratloBf— In  an  action  to 
declare  a  transfer  of  stock  void  for 
fraud,  and  to  enjoin  a  corporation 
from  enforcing  a  call  thereon  until 
after  the  return  it  the  stock,  plain- 
tiff, to  warrant  the  latter  relief, 
must  show  .  "that  the  assessment 
would  never  have  been  levied  against 
the  stock  had  it  not  been  for  the  void 
transfer  of  this  stock  to  Rockwell 
[the  transfei^ee],  and  that  Rockwell 
in  aome  unlawful  and  wrongful  man- 
ner controlled  or  Influenced  the 
board  of  directors  to  take"  this  ac- 
tion which  they  otherwise  would  not 
have  taken,  or  show  that  by  reason 
of  obtaining  this  stock  be  secured  a 


change  in  the  board  of  directors  in  a 
wrongful  or  unlawful  manner,  and 
following  upon  such  action  he  also 
secured  them  to  wrongfully  or  un- 
lawfully levy  this  assessment."  Per 
Allshie,  C.  J.,  in  Weber  v.  Delia 
Mountain  Mln.  Co.,  14  Ida.  404,  410, 
94    P    441. 

as.  Bldwell  v..  Pittsburgh,  etc,  R. 
Co..   114  Pa.   636,  6  A  729. 

eeS.  See  cases  Infra  this  note;  and 
generally    Contracts    i!    440-480. 

[a]  axecatoTy  ooatraot.— Where 
there  has  been  an  Illegal  contract  to 
issue  increased  stock  as  fully  paid 
when  only  a  part  payment)  Is  contem- 
plated, and  this  is  malum  prohibitum 
and  not  malum  In  se,  and  the  parties 
mutually  abandon  the  schema  when 
they  learn  of  Its  Illegality,  a  stock- 
holder may  recover  the  payment  of 
an  Installment  by  him  where  all  that 
has  been  done  is  the  making  of  a 
proposition  to  Increase  the  stock,  the 
agreement  to  take  the  stock  when 
Issued,  and  the  payment  by  him  of 
the  above  Installment.  Congress,  etc.. 
Spring  Co.  v,  Knowlton,  103  U.  S.  49, 
26  L.  'ed.  347  [aff  14  F.  Cas.  No.  7,902, 
7,903,  14  Blatchf.  364,  and  disappr 
Knowlton  V.  Congress,  etc.,  Spring 
Co.,    67    N.   T.    618]. 

67.  V.  S:— Casey  v.  Oalli,  94  U.  S. 
678,  24  L.  ed.  168;  Upton  v.  Burnham, 
28  F.  Cas.  No.  16,799,  3  Blss.  620. 

111. — McCoy  V.  World's  Columbian 
Exposition,  186  111.  366,  67  NE  1043, 
78  AmSR  288;  Fey  v.  Peoria  Watch 
Co.,  32  111.  A.  618. 

Ind. — Rlkhoff  V.  Brown's  Rotary 
Shuttle  Sewing  Mach.  Co.,  68  Ind. 
388. 

Md. — Hambleton  v.  Glenn,  72  Md. 
361,  20  A  121;  Frank  v.  Morrison,  66 
Md.  399.  ' 

N.  T.-r-Gould  V.  OneonU,  71  N.  T. 
298;  Burr  v.  Wilcox,  22  N.  T.  661. 

Or. — Mountain  Timber  Co.  v.  Case, 
66  Or.  417,  183  P  92. 

Pa — Balr  v.  Wilson,  16  Pa.  Super. 
131;  Acetylene  Light,  etc,  Co.  v. 
Smith,  10  Pa.  Super.  61,  44  WklyNC 
86. 

Eng. — In  re  Overend,  L.  R.  S  Ch. 
784;  Johnson  v.  Lyttle's  Iron  Agency, 
6  Ch.  D.  887;  In  re  Blakely  Ordnance 
Co.,  L.  R.  6  Eq.  6-  London,  etc.,  R. 
Co.  V.  Falrclough,  2  M.  &  O.  674,  40 
ECL  800,  133  Reprint  916;  Southamp- 
ton Dock  Co.  V.  Richards,  1  M.  &  G. 
448,  39  ECL  847,  133  Reprint  408. 

[a]  Fanaltr- — (1)  An  act  which 
authorized  a  gas  and  water  corpo- 
ration to  charge  Ave  per  cent  inter- 
est per  month  on  all  stock  sub- 
scribed not  paid  within  thirty  days 
Is  a  penalty,  and  not  interest.  Cus- 
tar  V.  Tltusvllle  Gas.,  etc.,  Co.,  63  Pa. 
381.  (2)  No  liability  other  than  that 
fixed  by  statute,  of  one-half  per  cent 
per  month,  attaches  to  delay  In  meet- 
ing Installments  due  on  stock  sub- 
scriptions. Interest  Is  not  due  In  ad- 
dition  to   thlsallowance.     Acetylene 


Light,    etc.,    Co.    V.    Smith,    10    Pa. "  L.  R.  20  Bq.  860_, 


Super.  61,  44  WklyNC  86.  (3)  Un- 
der the  act  of  April  29,  1874  (P.  L. 
p  73),  providing  that  all  subscrtp- 
tions  to  capital  stock  shall  be  paid 
In  such  installments  and  at  such 
'times  as  the  directors  may  require, 
and  <lf  default  be  made  in  any  pay- 
.ment  the  person  in  default  shall  pay 
in  a  certain  additional  amount,  where 
no  call  for  the  payment  of  the  sub- 
scription has  been  made  the  penalty 
Imposed  cannot  be  collected.  Balr  v. 
Wilson,   16   Pa.   Super.   131. 

[b]  Amonnt.  —  (1)  Where  the 
charter  of  a  corporation  fixes  a  pen- 
alty of  five  per  cent  a  month  for 
delay  in  paying  assessments,  and  au- 
thorizes a  forfeiture  of  the  stock 
when  the  penalties  eqifal  the  amount 
paid  on  the  shares,  if  the  company 
elects  to  waive  the  forfeiture  and 
sue  for  the  assessments  It  can  only 
recover  legal  interest.  Delaware, 
etc,  Canal  Nav.  v.  Sansom,  1  Binn. 
(Pa.)  70.  (2)  The  statutory  penalty 
of  one  per  cent  a  month  on  unpaid 
Installments,  given  by  Act  Febr.  19, 
1849,  {  8,  Is  recoverable  from  the 
time  of  the  respective  calls,  until 
Judgment.  It  does  not  cease  at  the 
institution  of  the  suit.  Bavington  v. 
Pittsburgh,  etc,  R.  Co.,   34   Pa.   358. 

4c]  ITot  tsoovemUs  aa  of  rlglit^— 
hile  there  are  cases  in  which  in- 
terest Is  recoverable  as  of  right,  such 
as  bonds,  contracts  in  writing  to  pay 
money  on  a  day  certain  ...  it  has 
long  been  the  settled  practice  of  the 
Courts    of    this    State    to    refer    ^^^ 

J.uestion  of  interest  entirely  to  the 
ury,  who  may  allow  it  or  not  in  the 
shape  of  damages,  according  to  the 
equity  and  Justice  appearing  between 
the  parties  on  a  consideration  of  all 
the  circumstances  of  the  particular 
case  as  disclosed  at- the  trial."  Per 
Miller,  Jr.,  in  Frank  v.  Morrison,  55 
Md.  399,  408. 

68.  Hawkins  v.  Glenn,  131  U.  3. 
319,  9  set  739,  33  L.  ed.  184;  McCoy 
V.  World's -Columbian  Exposition,  186 
111.  366,  57  NB  1043,  78  AmSR  288  [aff 
87  lU.  A.  6051. 

66.  Re  Blakely  Ordnance  Co.,  L.  R. 
3  Ch.  412  [dlsm  app  L.  R.  6i  Bq.  6]. 

70.  U.  S.— Casey  v.  Gam,  94  tf.  B. 
673,   24  L.  ed.  168. 

Ind. — Rlkhoff  v.  Brown's  Rotary 
Shuttle  Sewing  Mach.  Co.,  68  Ind. 
388 

N.  T.— Gould  V.  Oneonta,  71  N.  T. 
298;  Burr  v.  Wilcox,  22  N.  T.  651. 

Pa. — Balr  v.  Wilson,  16  Pa.  Super. 
131. 

Bng. — In  re  Blakely  Ordnance  Co., 
L.  R.   8   Eq.   6. 

71,  Hambleton  v.  Glenn,  72  Md. 
351,  20  A  121. 

73.  May  v.  Ullrich,  132  Mich.  6, 
92  NW  498;  Balr  v.  Wilson.  16  Pa. 
Super.  131. 

78.  Cutting  V.  Woodward,  255  Fed. 
683. 

74.  In  re  Welsh  P^annel,  etc.,  Co 


giTized  by 


wnei,  etc,  Co., 
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CORPORATIONS 


[§§  971-975 


of  a  call  by  the  corporation/*  or  failure  to  pay  on 
a  day  specified  by  the  terms  of  his  subscription.'" 
And  where  the  charter  of  a  corporation  provides 
that  a  delinquent  stockholder  shall  be  liable  for 
interest  from  the  date  fixed  for  the  payment  of  a 
call  at  such  rate  as  the  directors  may  fro^  time  to 
time  appoint  by  notice  to  the  defaulter  it  has  been 
held  that  a  defaulter  to  whom  no  notice  was  sent  is 
not  liable  for  any  interest/^  While  it  is  not  as  a 
general  rule  competent  for  the  directors  to^pay  in- 
terest on  shares/'  yet  if  a  member  pays  in  his  sub- 
scription before  it  becomes  due  according  to  the 
terms  of  the  contract — ^that  is  to  say,  before  it  is 
called — and  the  directors  have  agreed  to  pay  interest 
on  it  as  sa  much  money  advanced  to  the  company, 
they  must  pay  this  interest  although  there  may  be 
no  profits  out  of  which  to  pay  it.'" 

[(  972]  17.  Forfeiture  or  Sale  of  Sbare  for 
ITonpayment — ^1.  Lien  on  Stock  for  Amonnt  X7n- 
paid.'o  At  common  law  the  corporation  has  no  lien 
upon  its  shares  for  nonpayment  of  assessments,'* 
and  such  a  lien  can  arise  only  from  statutory  au- 
thority.'* Statutes,  however,  may  create  a  lien 
upon  the  stock  of  each  stockholder  for  the  balance 
due,<  or  to  become  due,  on  his  shares  of  stock." 
A  provision  made  by  statute  for  forfeiture  and 
sale  of  stock  for  default  in  pa37ment  of  assess- 
ments does  not  create  a  lien  on  the  stock  for  unpaid 
assessments.'*  Where  by  statute  the  corporation 
is  authorized  to  give  credit  40  subscribers  to  its 
capital  stock,  and  to  issue  certificates  to  such  sub- 
scribers, prior  to  full  payment  for  the  stock,  the 
-corporation  has  no  seller's  lien  based  on  retention 
of  possession  of  the  stock,  where  it  has  issued  to  a 
subscriber  a  transferable  certificate  showing  his  sub- 
scription and  payment  of  installments  on  a  certain 
number  of  shares,  and  stating  the  unpaid  install- 
ments due.'* 

[4  973]  2.  Power  to  Forfeit.  The  power  to 
forfeit  or  sell  the  stock  of  a  delinquent  subscriber 


76.  Jackson  F.,  etc.,  Ins.  Co.  v. 
"Walla,  105  La.  89,  29  S  503;  Hamble- 
ton  V.  Glenn,  7^  Md.  331,  20  A  115; 
Berirman  v.  Svans,  92  Wash.  1&8,  158 
P   961. 

76.  Hawkins  y.  Citizens'  Inv.  Co., 
38  Or.  544,  64  P  320. 

77.  American  Pastoral  Co.  v.  Qur- 
jiey,  61  Fed.  41. 

78.  See  supra  it  687,  851. 

n.  Dale  V.  Martin,  L.  R.  II  Ip.  S71 
[aff  Li.  R.  9  Ir.  498]. 

80.  lien  of  oorporatton  oa  shazaa 
fensMlto'  see  Infra  99  1191-1206. 

81.  Williams  v.  Lowe,  4  Nebr.  382; 
Cllae  Inv.  Co.  v.  Washington  Sav. 
Bank,  18  Wash.  8,  60  P  575. 

83.  Williams  v.  Lowe,  4  Nebr. 
382;  Clise  Inv.  Co.  v.  Wttshlngton 
Sav.  Bank,   18  Wash.  8,  50  P  575. 

83.  See  statutory  provisions;  and 
Petersburg  Sav.,  etc.,  Co.  v.  Lums- 
den,  76  Va.  327. 

84.  Clise  Inv.  Co.  v.  Washington 
Sav.  Bank,  18  Wash.  8,  50  P  575. 

85.  Lankershin  Ranch  Land,  etc., 
Co.  V.  Herberger,  82  Cal.  600,  23  P 
134. 

88.  Minnehaha  Driving  Park 
Assoc.  V.  Legg,  60  Minn.  333,  52  NW 
898;  Williams  v.  Lowe,  4  Nebr.  382; 
Budd  v.  Multnomah  St.  R.  Co..  IB  Or. 
413,  15  P  659,  3  AmSR  169;  Allegheny 
"Valley  Camp.  Meeting  Assoc,  v. 
Kountz,  29  Pa.  Super.  110,  114  [quot 
Cyc]. 

87.  III. — Mandel  v.  Swan  Land. 
«tc.,  Co.,  154  ni.  177.  40  NE  462,  45 
AmSR  124,  27  LEA  313  [rev  51  111.  A. 
204];  Isbester  v.  Murphy  Mfg.  Co., 
«5  111.  A.  105. 

La. — Halliday  v.  Napoleon  Ave. 
Land,  etc,  Co.,  6  La.  A.  (Orleans) 
236. 


does  not  exist  at  common  law,"  and  therefore,  in 
the  absence  of  statutory,  charter,  or  contractual 
'  permission,  the  corporation  has  no  power  to  forfeit 
the  stock  of  a  delinquent  stockholder,'^  although 
some  courts  seem  to  hold  that  even  in  the  absence  of 
such  permission  a  corporation  may,  after  failing  to 
collect  the  full  amount  of  the  subscription,  collect 
the  balance  by  a  sale  of  the  stock."  But  the  stat- 
utes usually  confer  upon  the  corporation  the  jKtwer 
to  forfeit  or  sell  the  stock  of  its  delinquent  stock- 
holdei^.'^  Such  statutes  are  retroactive  and  apply 
to  corporations  incorporated  under  prior  statutes 
providing  a  different  remedy.'"  Under  some  statutes 
the  power  is  given,  provided  the  stock  can  be  sold 
at  no  less  than  par  value.**  A  corporation  under 
a  general  power  to  make  by-laws  cannot  make  a  by- 
law to  impose  a  forfeiture." 

[{  974]  3.  Necessity  That  Forfeitnre  Be  .for 
Benefit  of  Corporation.  A  power  to  forfeit  con- 
ferred on  the  corporation  belongs  exclusively  to  it," 
to  be  exercised  for  the  benefit  of  the  corporation," 
and  cannot  be  enforced  by  a  single  stockholder,"  , 
or  for  his  benefit,"  so  as  to  relieve  him  from  liabil- 
itv.»^  Accordingly,  where  the  intention  is  not  to 
forfeit  shares,  but  merely  to  cancel  them,  the  stock- 
holder remains  a'  contributory."  Failure  of  one 
stockholder  to  fulfill  his  agreement  with  another 
stockholder  is  no  ground  to  forfeit  his  stock.** 
The  question  whether  the  exercise  of  the  power  of 
forfeiture  or  sale  will  be  for  the  benefit  of  the  cor- 
poration lies  within  the  discretion  of  the  directors,* 
which  a  stockholder  cannot  control  by  a  bill  for 
specific  performance  of  forfeiture.* 

[i  975]  4.  EzchuiTeness  of  Remedy.*  In  the 
jurisdictions  wherein  either  an.  express  *  or  an  im- 
plied '  promise  to  pay  will  support  an  action  by  the 
corporation  against  a  stockholder  to  recover  the 
amount  due  and  unpaid  on  his  subscription,  the  rem- 
edy by  forfeiture  or  sale  is  merely  cumulative  and 
not  exclusive  so  as  to  negative  an  action  at  law  for 

fide  for  the  purpose  for  which  it  was 
Th 


Mich. — Westcott  V.  Minnesota  Mln. 
Co.,  23  Mich.  145. 

Minn. — Minnehaha  Driving  Park 
Assoc.  V.  Legg,  60  Minn.  333,  62  NW 
898 

Nebr. — ^Williams  v.  Lowe,  4  Nebr. 
382. 

N.  T. — In  re  Long  Island  R.  Co.,  19 
Wend.  37,  32  AmD  429. 

Or. — Budd  V.  Multnomah  St.  R.  Co., 
16  Or.  413,  15  P  669,  3  AmSR  169. 

Pa. — Allegheny  Valley  Camp  Meet- 
ing Assoc   V.  Kountz,  29  Fa.  Super. 

110,  114  [quot  Cyc]. 

Vt. — Perrln  v.  Granger,  St)  Vt.  696. 

Wash. — Puget  Sound,  etc.,  R.  Co.  v. 
Ouellette,  7  Wash.  265,  34  P  929. 

Eng. — In  re  National  Patent  Steam 
Fuel  Co.,  4  Drew.  535,  62  Reprint  206 
[aS  4  De  G.  &  J.  46,  61  BngCh  46,  46 
Reprint  19]:  Clarke  v.  Hart,  6  H.  L. 
Cas.  633,  10  Reprint  633;  Kirk  v. 
NowiU,  1  T.  R.  266,  99  Reprint  1086. 

88.  Chase  v.  East  Tennessee,  etc., 
R.  Co.,  5  Lea  (Tenn.)   415. 

89.  See  statutory  provisions. 

90.  Tutwiler  v.  Tuskaloosa  Coal, 
etc.,  Co.,  89  Ala.  391,  7  S  398. 

91.  See  statutory  provisions;  and 
Beene  v.  Cahawba,  etc.,  R.  Co.,  3  Ala. 
660. 

9S.  In  re  Long  Island  R.  Co^  19 
Wend.  (N.  T.)  37,  32  AmD  429;  Kirk 
V.  Nowill,  1  T.  R.  266,  99  Reprint 
1086. 

93.  Klein  v.  Alton,  etc..  R.  Co.,  IS 

111.  614;     North     Eastern    R.    Co.    v. 
Rodrlgues.    44   S.   C.  L.   278. 

94.  Harris  v.  North  Devon  R.  Co., 
20  Beav.  381,  52  Reprint  651;  Matter 
of  Joint  Stock  Cos.  Wlndlng-tJp  Acts, 
4  Kay  &  J.  305,  70  Reprint  127. 

■'The  right  must  be  exercised  bon& 


conferred.  The  power  to  forfeit  Is  a 
trust,  the  execution  of  which  will  be 
narrowly  scanned  by  the  court.  It 
cannot,  for  example,  be  exercised  sur- 
reptitiously, for  the  purpose  of  ex- 
pelling a  shareholder;  nor  by  con- 
nivance, for  the  purpose  of  assisting 
him  in  getting  rid  of  shares  and  re- 
tiring from  the  company,  in  fraud  of 
the  other  shareholders.  A  Court  will 
not  sanqtion  or  recognize  as  valid  a 
forfeitt^re  made  mal&  fide  for  any 
such  purpose."  Sir  Nathaniel  Llnd- 
ley  in  Llndley  Comp.  (6th.  ed)  p  72(. 

95.  Klein  v.  Alton,  etc.,  R.  Co.,  11 
111.  514;  North  Eastern  R.  Co.  v.  Rod- 
rlgues,  44  S.  C.  L.   278. 

96.  Common  v.  McArthur,  29  (Jan. 
S.  C.  239. 

97.  Matter  of  Joint  Stock  Cos. 
Windlng-Up  Acts,  4  Kay  &  J.  305,  70 
Reprint   127. 

9&  Tiger  v.  Rogers  Cotton  (Sean- 
or,  etc.,  Co.,  96  Ark.  1,  130  SW  585. 
30  LRANS  694,  AnnCasl912B  438; 
Electric  Welding  Co.  v.  Prince,  Hi 
Mass.  242,  81  NE  306;  In  re  Esparto 
Trading  Co.,  12  (Jh.  D.  191;  Arm- 
strong V.  Merchants'  Mantle  Mfg.  (^. 
32  Ont.  387,  21  CanLTOccNotes  123. 

99.  Falk  V.  A.  F.  Schmitz  Alaska 
Dredging,  etc.,  Co.,  44  Wash.  612,  87 
P  927. 

1.  Harris  v.  North  Devon  R.  Co., 
20   Beav.   284,   52   Reprint  651. 

5.  Harris  v.  North  Devon  R.  Co, 
20  Beav.  384.  62  Reprint  651. 

3.  Waiver  of  tight  to  forfeit  or 
■•U  aa  a  condltloa  praoadeat  to  m 
action  at  law  see  infra  I  1000. 

4.  See  supra  It  802,  SOS. 

6.  See  supra  (  803. 
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saeh  amonnt.*  While  in  tfie  jtirisdictions  wherein, 
unless  an  express  promise  i?  made  by  the  subscribei 
to  pay  for  shares  for  which  he  subscribes,  he  in- 
eurs  no  obligation  to  pay  which  can  be  enforced 
against  him,^  the  remedy  by  forfeiture  or  sale  is 
exclusive,"  unless  the  contract  of  subscription  con- 
tains an  express  promise  to  pay.*  Under  particular 
statutory*"  charter**  or  by-law**  provisions,  the 
remedy  by  forfeitare  or  sale  may  be  exclusive,  and  it 
is  a.  matter  of  no  consequence  in  such  cases  that  such 
remedy  is  inadequate  ov  ineffective.^^  If  by  the 
general  character  of  the  corporation  it  is  apparent 
that  no  conti:actual  liability  was  incurred,  no  prom- 
ise to  pay  will  be  implied,  and  the  only  remedy  is  by 
sale  of  the  stock.'*  So  also  if  the  subscription  con- 
tract contains  neither  an  express  nor  an  implied 
promise  to  pay,  the  remedy  by  forfeiture  is  exclu- 
sive.** Some  statutes  provide  that,  upon  the  re- 
fusal of  a  subscriber  to  renew  his  note  given  in  pay- 
ment of  his  stock,  the  stock  shall  be  forfeited  and 
that,  notwithstanding  such  forfeiture,  he  shall  nev- 
ertheless remain  liable  for  any  loss  arising  from  or 
risks  taken  antecedent  to  such  refusal.*'  Where  the 
statute  provides  that  assessments  may  be  made  upon 
stock  fully  paid,  and  the  constitution  prohibits  an 


action  against  a  stockholder  to  recover  an  assess- 
ment upon  stock  fully  p&id,  if  the  assessment  is 
made  upon  stock  fuUy  paid,  then  the  remedy  is  alone 
gainst  the  stock  and  strictly  a  proceeding  in  rem 
limited  to  the  sale  of  the  stock.*^  When  the  remedy 
by  forfeiture  or  sale  is  cumulative,  the  corporation 
may  waive  it  and  proceed  by  an  action  at  law.** 
A  mere  unexecuted  threat  to  forfeit,**  or  an  un- 
successful attempt  to  ^ell,  the  stock  does  not  de- 
prive the  corporation  of  its  action  at  law.^" 

[$  976]  6.  Oonditioiis  to  Exercise  of  Power. 
In  order  to  support  a  forfeiture  of  shares,**  each 
of  the  assessments  for  the  nonpayment  of  which  the 
forfeiture  is  attempted  must  be  legal.**  The  assess* 
ment  must  be  made  by  the  proper  authority,*'  and 
after  compliance  with  conditions  precedent,**  al- 
though in  the  absence  of  fraud  noncompliance  by 
the  corporation  with  a  condition  subsequent  will  not 
prevent  forfeiture.*'  Nor  will  misconduct  of  cor- 
porate officers  not  directly  related  to  the  levying  of 
the  assessment  affect  the  validity  of  a  forfeiture.** 

[$  977]  6.  Proceedings  to  Enforce  Forfeiture— 
a.  In  OoneraL  It  is  essential  to  a  valid  forfeiture 
of  shares  that  the  power  to  forfeit  shall  have  been 


e.  U.  S.— CampbAlI  y.  American 
Alkali  Co.,  116  Fed.  207,  61  CCA  817; 
American  Alkali  Co.  v.  Campbell,  113 
Fed.  398;  Rockville,  etc..  Tump. 
Road  V.  Maxrrell,  20  F.>CaB.  No.  11, 
9S5,  2  Cranch  C.  C.  461.  See  Nashua 
Sav.  Bank  y.  Anglo-American  Land 
Mortg..  etc.,  Co.,  189  U.  S.  221,  23 
set  517,  47  L.  ed.  782  taff  108  Fed. 
T64.  48  CCA  16]  (stating  rule  In  New 
Hampshire). 

Ala. — Selma,  etc.,  R.  Co.  y.  Tipton, 
5  Ala  787,  39  AmD  344;  Beene  v. 
Cahawba.  etc.,  R.  Co.,  3  Ala.  660. 

Cal. — San  Joaquin  Land,  etc.,  Co.  y. 
Beecher.  101  Oal.  70,  35  P  349. 

Colo. — Denver  Chamber  of  Com- 
merce, etc.  v.  Oreen,  8  Colo.  A.  420, 
47  P  140. 

Conn. — Mann  v.  Cooke,  20  Conn. 
178;  Hartford,  etc.,  R.  Co.  y.  Ken- 
nedy, 12  Conn.  499. 

Fla. — Dibble  y.  Jacksonville,  etc.. 
Plank  Road  Co..  7  Fla.  279;  Dibble  y. 
Jacksonville,  etc..  Plank  Road  Co.,  6 
Pla.  279;  Barbee  y.  JackaonvHle,  etc.. 
Flank  Road  Co.,  6  Fla.  262. 

Ga. — Hightower  v.  Thornton,  8  Qa. 
486,  62  AmD  412. 

,  Ida.— Wall  y.  Basin  Mln.  Co.,  16 
Ha.  313,  101  P  733,  22  LRANS  1013. 
_I11. — Mandel  y.  Swan  Land,  etc., 
Co,  154  111.  177,  40  NE  462,  46  AmSR 
124.  27  LRA  318  [rev  51  III.  A.  204]; 
Raymond  v.  C&ton,  24  111.  123;  Peoria, 
etc.,  R.  Co.  v.  Bltlngr,  17  111.  429; 
Cross  V,  PlnckneyvUle  Mill  Co.,  17  111. 
54;  Klein  y.  Alton,  etc.,  R.  Co.,  13 
111.  614. 

„Ky. — Instone  y.  Frankfort  Bridge 
Co.,  2  Bibb  876.  6  AmD  638. 

La. — Mexican  Gulf  R.  Co.  y.  Vla- 
vant,  6  Rob.  806. 

Md. — Hughes  v.  Antletam^  Mfg.  Co., 
34  Md.  316. 

Miss. — Freeman  y.  Winchester,  18 
Miss.  677;  Commercial'  Bank  v.  State, 
14  Hiss.  699. 

._Nebr.— Williams  v.  Lowe,  4  Nete-. 
382. 

N.  J. — ^Bordentown,  etc.,  Turnp.  Co. 
y.  Imlay,  4  N.  J.  L.  227. 
_N.  Y.  —  Rensselaer,  etc..  Plank 
Road  CO.  v.  Barton,  16  N.  T.  467;  Buf- 
lalo,  etc.,  R.  Co.  v.  Dudley,  14  N.  T. 
U*;  Ogdensburgh,  etc.,  R.  Co.  y. 
Frost,  21  Barb.  641;  Rensselaer,  etc.. 
Plank  Road  Co.  y.  Wetsel,  21  Barb. 
SJ;  Eastern  Plank  Road  Co.  y. 
vaughan,  20  Barb.  156  [aft  14  N.  T. 
6461;  Troy,  etc.,  R.  Co.  y.  Tlbblts,  18 
Barb.  297;  Troy,  etc.,  R.  Co.  y.  Kerr, 
17  Barb.  681 ;  Northern  R.  Co.  y.  Mil- 
ler, 10  Barb.  260;  Harlem  Canal  Co. 
J-  Spear,  2  N.  Y.  Super.  548-  Harlem 
Canal  Co.  v.  Selxas,  2  N.  Y.  Super. 
»41;  Troy  Turnp.,  etc.,  Co.  y.  Mc- 
Cheeney,  21  Wend.  296;  Dutchess  Cot- 
[14  0.  J.— 41] 


ton  Mfy.  y.  Davis,  14  Johns.  288,  7 
AmD  469;  Goshen,  etc.,  Turnp.  Road 
V.  Hurtln,  9  Johns.  217,  6  AroD  273; 
Sagory  y.  Dutols,  3  Sandf.  Chi  466; 
Northern  R.  Co.  v.  Duane,  2  AmLJ 
NS  481. 

N.  C. — Tar  River  Nay.  Co.  y.  Neal, 
10  N.  C.  520. 

Okl. — Muskogee  Industrial  Dev.  Co. 
v.  Ayres,  154  P  1170,  1171   [olt  Cyc]. 

Pa. — Delaware,  etc..  Canal  Nav.  y. 
Sansom,  1  Binn.  70. 

S.  C. — Greenville,  etc.,  R.  Co.  v. 
Cathcart,  38  S.  C.  L.  89. 

Tenn. — Stokes  v.  Lebanon,  etc, 
Turnp.  Co.,   6  Humphr.   241. 

Vt. — ^Windsor  Electrlc-Llght  Co.  y. 
Tandy,  66  Vt.  248,  29  A  248,  44  AM 
SR  838  (declaring  the  statement  to 
the  contrary  In  Connecticut,  etc.,  R. 
Co.  y.  Bailey,  24  Vt.  466,  68  AmD  181, 
To  be  obiter) ;  Rutland,  etc.,  R.  Co.  v. 
Thrall,  36  Vt.  636. 

Wash. — Cllse  Inv.  Co.  v.  Washing- 
ton Sav.  Bank,  18  Wash.  8,  60  P  675; 
Fuget  Sound,  etc.,  R.  Cte.  y.  Ouellette, 
7  Wash.  265,  34  P  929. 

W.  Va.— White  v.  MoCullagh,  74 
W.  Va.  160,    81   SB   720. 

Eng. — Great  Northern  R.  Co.  v. 
Kennedy,  4  Ezch.  417,  154  Reprint 
1276. 

See  International  Fair,  etc.,  Assoc. 
V.  Walker,  83  Mich.  386,  47  NW  338 
(where  the  action  Is  not  brought 
against  a  stockholder  as  such,  but 
upon  the  agreement  to  pay  a  certain 
sum  to  the  use  of  the  corporation 
thereafter  to  be  organised);  Anthony 
V.  Hlllsboro  Gold  Mln.  Co.,  68  Or.  268, 
113  P  442,  114  P  95  (holding  that  fail- 
ure of  the  stockholder  to  make  pay- 
ment as  agreed  does  not  forfeit  his 
rights). 

7.  See  supra  i  803. 

8.  Belfast,  etc.,  R.  Co.  y.  Moore, 
60  Me.  661;  Mechanics'  Fdy.,  etc.,  Co. 
t.  Hall,  121  Mass.  272;  Andover,  etc., 
Turnp.  Corp.  v.  Hay.  7  Mass.  102; 
Franklin  Glass  Co.  v.  White,  14  Mass. 
286;  Andover,  etc..  Tump.  Corp.  y. 
Gould,  6  Mass.  40,  4  AmD  80. 

[a]  The  rsason  for  Vb»  ml*  ia 
"that  when  a  statute  gives  a  new 
power,  and  at  the  same  time  provides 
the  means  of  executing  It,  those  who 
claim  the  power  can  execute  It  In  no 
other  way."  Andover,  etc.,  Turnp. 
Corp.  V.  Gould,  6  Mass.  40,  44,  4  Am 
D   80. 

9.  Kennebec,  etc.,  R.  Co.  v.  Jarvis, 
34  Me.  360;  South  Bay  Meadow  Dam 
Co.  V.  Gray,  30  Me.  647;  Boston,  etc., 
R.  Co.  y.  Wellington,  113  Mass.  79; 
Worcester  City  Hotel  v.  Dickinson,  6 
Gray  (Mass.)  586-  Worcester  Turnp. 
Corp.  V.  Wlllard,  6  Mass.  80,  4  AmD 


89;  Plscataqua  Ferry  Co.  v.  Jones,  39 
N.  H.   491;  White  Mountains   R.  Co.      . 
v.  Eastman,  34  N.  H.  124;  New  Hamp- 
shire   Cent.    R.    Co.    y.    Johnson,    30 
N.  H.  390,  64  AmD  300. 

10.  Bangor  House  Proprietary  y. 
Hinckley,  12  Me.  385j  Franklin  Glass 
Co.  V.  White,   14  Mass.  286. 

11.  Allegheny  Valley  Camp  Meet- 
ing Assoc,  v.  Kountz,  29  Pa.  Super. 
110;  Rlchboro  Dairymen's  Assoc,  y. 
Ryan,  16  WklyNS  (Pa.)  388. 

U.  Belmont  Park  Assoc,  v.  Toller, 
6  Pa.  Co.  266,  22  WklyNC  646. 

13.  Allegheny  Valley  Camp  Meet- 
ing Assoc,  y.  Kountz,  29  Pa.  Super. 
110;  Rlchboro  Dairymen's  Assoc,  y. 
Ryan,  16  WklyNC   (Pa.)   388. 

14.  In  re  South  Mountain  Cons. 
Mln.  Co..  6  Fed.  403,  7  Sawy.  SO 
(California  mining  company). 

Mining'  ooiporanoitf  see  Mines  and 
Minerals. 

16.  Odd -Fellows'  Hall  Co.  v.  Gla- 
zier   6  Del.  172. 

16.  See  statutory  provisions;  and 
Murphy  y.  Patapsco  Ins.  Co.,  6  Md. 

17.  Wall  y.  Basin  Mln.  Co.,  16  Ida. 
313,  101   P  733,  22  LRANS  1013. 

18.  Klein  y.  Alton,  etc.,  R.  Co.,  13 
111.  514;  New  Orleans,  etc.,  SS.  Co.  v. 
Brlggs,  27  La.  Ann.  318;  Mexican 
Gulf  R.  Co.  y.  Vlavant,  6  Rob.  (La.)  . 
305;  Boston,  etc.,  R.  Co.  y.  Welling- 
ton, 113  .  Mass.  79;  Delaware,  etc.. 
Canal  Nav,  v.  Sansom,  1  Blna,  (Fa.) 
70. 

19.  Macon,  etc.,  R.  Co.  v.  Vason, 
67  Ga.  814. 

Threat  a*  Mnnimtlnf  to  f orfattnr* 
see  infra  I  978. 

SO.  Instone  t.  Frankfort  Bridge 
Co.,  2  Bibb  (Ky.)  676,  6  AmD  638. 

ai.     Stonehara     Branch     R.   (7o;   y.   , 
Gould,  2  Gray   (Mass.)   277. 

S3.  Lewey's  Island  R.  Co.  y,  Bol- 
ton, 48  Ms.  451,  77  AmD  236;  Stone- 
ham  Branch  R.  Co.  v.  Gould.  2  Gray 
(Mass.)   277. 

TaUdity  of  oaJl  see  supra  SS  923- 
937. 

33.  York,  etc.,  R.  0>.  v.  Ritchie, 
40   Me.    425. 

34.  Knowlton  v.  Congress,  eta. 
Spring  Co.,  14  F.  Cas.  No.  7,908,  14 
Blatchf.  364  [afC  103  U.  S.  49,  26  L. 
ed.  347];  Frankfort,  etc..  Tump.  Co. 
V.  Churchill,  6  T.  B.  Mon.  (Ky.)  427, 
17  AmD  169. 

35.  Knowlton  v.  Congress,  etc.. 
Spring  Co.,  14  F.  Cas.  No.  7,903.  14 
Blatchf.  364  [all  130  U.  S.  49,  26  L. 
ed  347]. 

SB.     Johnson  v.  Klrby,  66  Cal.  482, 
4  P  468;   Marshall   v.  Golden  Fleece/> 
Gold,  etc.,  Mln.  Co.,  16  Nev.  166.       vl 
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carried  into  effect  in  Babstantial  compliance  with 
the  statnte  or  charter  provisions,^^  or  subscription 
contract,**  and  if  the  charter  or  by-laws  of  the  par- 
ticular company  make  no  provision,  then  the  provi- 
sions of  the  general  law  apply .^  In  the  absence  of 
statutory  provision  it  is  only  necessary  that  the 
method  adopted  be  reasonable  and  jast.'°  The  exer- 
cise of  a  power  of  forfeiture  at  an '  unauthorized 
meeting  may  be  ratified  at  a  subsequent  authorized 
meeting.'^  The  established  doctrine  in  England  is 
that,  where  a  joint-stock  company  is  trading  under  a 
deed,  shares  can  be  forfeited  or  transferred  only  in 
the  mode  pointed  out  in  the  deed,**  but  this  rule  does 
not  apply  to  the  case  of  a  person  who  though  hold- 
ing shares  has  never  executed  the  deed  and  is  there- 
fore not  strictly  a  shareholder,'*  nor  to  one  in  whose 
name  fully  paid  shares  are  registered  to  qualify  him 
to  act  as  director.'* 

[$  978]  b.  Declaration  of  Forfeitnr»— (1)  Ne- 
cessity. Until  action  by  the  corporation,  the  stock- 
holder 'does  not  lose  his  property  in  the  shares.** 
A  mere  notice  or  threat  of  forfeiture  at  a  future 


date  if  a  call  is  not  paid  does  not  constitnte  an 
actual  forfeiture.**  ' 

[*  979]  (2)  Who  May  Make.  The  right  of  for- 
feiture can  be  exercised  only  by  directors  who  have 
been  properly  elected  or  appointed,'^  and  the  proper 
number  must  concur  in  the  resolution  to  forfeit.'* 
The  directors  cannot  delegate  this  power." 

[i  980]  (8)  By^lAW,  fiesolntioii,  or  Order. 
Under  statutes  providing  that  corporations  may 
make  by-laws  for  the  sale  of  stock  for  unpaid  sub- 
scription, the  corporation  must  make  and  adopt  a 
by-law  providing  for  such  a  sale,**  and  in  the  ab- 
sence of  such  a  by-law  the  sale  is  illegal  and  void.*^ 
A  by-law  exercising  the  power  to  forfeit  must  oper- 
ate generally  on  all  delinquent  stockholders.**  It 
must  designate  the  stock  to  be  forfeited,**  althoi^h 
a  resolution  declaring  a  forfeiture  of  all  delin- 
quent shares  has  been  held  sufSeient,**  ^d  the  by- 
law need  not  specify  the  place  of  sale.**  The  fact 
that  the  minutes  show  no  resolution  of  forfeiture  or 
notice  thereof  is  not  conclusive  if  the  secretary  has 
entered  the  shares  as  forfeited.*' 


87.  Cal.— Smith  v.  Qftte  City  Oil 
Co.,  ISO  Cal.  446,  117  P  526;  Occi- 
dental BIdr.,  etc.,  Assbc.  v.  Sullivan, 
62  Cal.  394;  Newall  v.  Hunsaker,  (A.) 
176  P  380;  Ralach  v.  M.  K.,  etc.,  Qll 
Co.,  7  Cal.  A.  667,  95  P  662;  Kuck  v. 
Caledonia  Silver  Mln.  Co.,  6  Cal.  A. 
366,  92  P  194. 

Fla. — Alabama,  etc.,  R.  Co.  v.  Row- 
ley,  9  na.  508. 

Ida. — Corcoran  v.  Sonora  Mln.,  etc., 
Oo..  8  Ida.  651,  71  P  127. 

III. — Mandel  v.  Swan  Land,  etc.. 
Co..  164  111.  177.  40  NB  462,  45  AmSR 
124,  27  LRA  813. 

Ind.— Hill  v.  Nlsbet,  100  Ind.  341. 

Kan. — Ciissey  v.  Cook,  67  Kan.  20, 
72  P  641. 

Ky. — Sprlngfleld,  etc.,  R.  Co.  v. 
Harrodaburg,   11  KyL  309. 

Me. — Lewey's  Island  R.  Co.  v.  Bol- 
ton, 48  Me.  451,  77  AmD  236;  York, 
et6.,  R.  Co.  V.  Ritchie,  40  Me.  425. 

Mass. — Portland,  etc.,  R.  Co.  v. 
Oraham,  11  Mete.  1;  Lexington,  etc., 
R.  Co.  V.  Staples,  5  Gray  520. 

Mich. — ^Westcott  v.  Minnesota  Mln. 
Co.,  23  Mich.  146. 

Mlnn.-^Mlnnehaha  Driving  Park 
Assoc.  V.  Legs,  60  Mln.  833,  62  NW 
898 

N.  J. — ^Downing  v.  Potts,  2S  N.  J.  L. 
68;  New  York,  etc.,  Tel.,  etc,  Co.  v. 
Great  Eastern  Tel.  Co.,  74  N.  J.  Bq. 
221,  69  A  6SS  [aff  75  N.  J.  Eq.  297, 
298,  72  A  1119,  78  A  1135]. 

N.  Y. — Matter  of  New  York  Town 
Site  Co.,  145  App.  Dlv.  623,  130.  NYS 
414;  Bastern  Plank  Road  Co.  v. 
Vaughan,  20  Barb.  156  [afl  14  N.  Y. 
646];  Mitchell  v.  Vermont  Copper 
Mln.  Co.,  40  N.  Y.  Super.  406  [aff  67 
N.  Y.  280];  In  re  Long  Island  R.  Co., 
19  Wend.  37,  32  AmD  429;  Mitchell 
V.  Vermont  Copper  Mln.  Co.,  47  How 
Pr  218  CaS  40  N.  Y.  Super.  406  (aff 
67  N.  Y.  280)1;  Johnson  v.  Albany, 
etc.,  R.  Co.,  40  HowPr  193  [rev  on 
other  grounds  5  Lans.  222  (aff  64 
N.    Y.    416)]. 

N.  D. — Jensen  v.  Northwestern  Un- 
derwriters' Assoc.,  35  N.  D.  223,  169 
NW  611. 

Or. — Anthony  v.  Hlllsboro  Gold 
Mln.  Co.,  58  Or.  268,  113  P  442,  114 
P  96;  Budd  v.  Multnomah  St.  R.  Co., 
16  Or.  413,  15  P  659,  3  AmSR  169. 

Pa. — Morris  v.  Metalline  Land  Co., 
164  Pa.  326,  SO  A  240,  27  LRA  305; 
Germantown  Pass.  R.  Co.  v.  Fltler, 
60  Pa.  124.  100  AmD  646. 

Tenn. — Stokes  v.  Lebanon,  etc., 
Turnp.  Co.,  6  Hunjphr.  241. 

Tex. — Nicholson-Watson  Shoe,  etc., 
Cb.  V.  Urquhart,  32  Tex.  Civ.  A.  627, 
76  SW  45. 

Utah. — Schwab  v.  Frisco  Mln.,  etc., 
Co.,  21  Utah  268,  60  P  940;  Raht  v. 
Sevier  Min.,  etc.,  Co.,  18  Utah  290, 
54  P  889. 


Vt. — ^Rutland,  etc.,  R.  Co.  v.  Thrall, 
36  Vt.  638;  Perrin  v.  Granger,  SO  Vt. 
595. 

Wash. — CUse  Inv.  (^.  v.  Washing- 
ton Sav.  Bank.  18  Wash.  8,  50  P'676. 

Eng. — Garden  OuUy  United  Quartz 
Mln.  Co.  V.  McLister,,!  App.  Cas.  39; 
In  re  North  Hallenbeagle  Mln.  Co., 
L.  R.  2  C^.  321;  Birmingham,  etc. 
R.  Co.  V.  Locke,  1  Q.  B.  266,  41  ECL 
627,  113  Reprint  1127;  Johnson  v. 
Lyttle's  Iron  Agency,  5  Ch.  D.  687;  In 
re  Eiast  Kongsberg  Co.,  L.  R.  1  Eq. 
309;  Clarke  v.  Hart,  6  H.  L.  Cas.  633, 
10  Reprint  633;  London,  etc.,  R.  (%. 
V.  Fairclough.  2  M.  &  G.  674,  40  ECL 
800,  133  Reprint  916;  Edinburgh,  etc., 
R.  Co.  Hebblewhite,  6  M.  4  W.  707, 
161  Reprint  697. 

28.  Wood  V.  Universal  Adding 
Mach.  Co.,  166  111.  A.  346;  Norman  v. 
Mitchell,  6  De  G.  M.  &  G.  648,  54  Eng 
Ch  648,  43  Reprint  1022.  . 

S9.  Spurgeon  v.  Santa  Ana  Valley 
Irrigation  (5o.,  120  Cal.  71,  62  P  140, 
39  LRA  701.  . 

30.  Wood  v.  Universal'  Adding 
Mach.  Co.,  166  111.  A.  246;  Crissey  v. 
Cook,  67  Kan.  20,  72  P  641;  Elizabeth 
Crity  Cotton  Mills  v.  Dunstan,  121 
N.  C.  12,  27  SE  1001,  61  AmSR  654; 
Rutland,  etc.,  R.  Co.  v.  Thrall,  36  Vt. 
586. 

31.  Freeman  v.  Machtaa  Water 
Power,  etc.,  Co.,  38  Me.  343. 

32.  In  re  Kollmann's  R.  Locomo- 
tive, etc.,  Co.,  2  Hall  &  T.  888,  47 
Reprint  1733,  2  Macn.  &  O.  197,  48 
EngCh  162,  '42  Reprint  76  [aff  3  De 
Q.  &  Sm.  175,  64  Reprint  432]  (per 
Mr.  Baron  Rolfe,  Lord  Commission- 
er). 

33.  Beresford's  Caee,  3  De  O.  & 
Sm.  176,  64  Reprint  432. 

34.  In  re  Australian  Direct  Steam 
Nav.  Co.,  3  Ch.  D.  661  [aff  5  Ch.  D. 
70]. 

35.  Brode  v.  New  Orleans  Fire- 
men's Ins.  Co.,  10  Rob.  (La.)  440; 
Edinburgh,  etc.,  R.  Co,  v.  Hebble- 
white, 6  M.  &  W.  707,  151  Reprint 
597. 

36.  Ga. — Macon,  etc.,  R.  Co.  v.  Va- 
son,  67  Oa.  814. 

Miss. — Water  Valley  Mfg.  Co.  v. 
Seaman,  63  Miss.  666. 

Mo. — Commerce  Trust  Co.  v.  Het- 
tinger, 181  Mo.  A.  338,  168  SW  911. 

Wash. — Puget  Sound,  etc.,  R.  Co. 
V.  Ouellette,   7  Wash.   265,   34  P  929. 

Eng. — Birmingham,  etc.,  R.  Co.  v. 
Locke,  1  Q.  B.  266,  41  ECL  527,  113 
Reprint  1127;  In  re  East  Kongsberg 
Co.,  L.  R.  1  Eq.  809;  Van  Dlemen's 
Land  Co.  v.  Cockerel!,  1  C.  B.  N.  S. 
732,  87  ECL,  732,  140  Reprint  301: 
London,  etc.,  R.  C^i.  v.  Fairclough,  2 
M.  &  a.  674,  40  ECL  800,  123  Re- 
print 916. 

37.  Moses   V.   Tompkins,   84  Ala. 


618,  4  S  763;  Jensen  v.  Northwest- 
ern .Underwriters'  Assoc,  86  N.  D. 
223,  169  NW  611;  Garden  Oully  Unit- 
ed Quartz  Min.  Co.  y.  McLister,  1 
App.  Cas.  39;  Christopher  v.  Noxon,  4 
Ont  672. 

38.  Moses  v.  Tompkins,  84  Ala. 
613,  4  S  763;  Matter  of  New  York 
Town-Site  Co.,  145  App.  Dlv.  628,  130 
NYS  414;  Jensen  v.  Northwestern 
Underwriters  Assoc,  35  N.  D.  223, 
169  NW  611;  In  re  Alma  Spinning 
Co.,  16  C!h.  D.  681,  7  ERC  689;  In  re 
Tavistock  Ironworks  Co.,  L.  R.  4  Ee. 
233,  237. 

"It  is  suggested  that,  in  the  ab- 
sence of  any  stipulation  to  that  ef- 
fect, it  requires  the  total  number  to 
be  present.  But  I  do  not  think  that 
follows;  I  think  that  what  does  fol- 
low is  this,  that  it  is  the  duty  of 
the  Court  to  find  out  what  was  the 
usual  number  of  directors  who  con- 
ducted (he  business  of  the  company. 
I  find  the  usual  number  was  two." 
Per  Lord  Romilly,  M.  R.,  in  Re  Tavis- 
tock ironworks  Co.,  supra. 

38.  York,  etc.,  R.  Co.  v.  Ritchie,  40 
Me.  426  (holding  that  a  committee 
consisting  of  the  president  and  treas- 
urer appointed  by  the  directors  has 
ho  power  to  declare  the  stock  of  a 
delinquent  stockholder  forfeited); 
Matter  of  New  York  Town  Site  Co, 
146  App.  Dlv.  623,  130  NYS  414; 
Jensen  v.  Northwestern  Underwrit- 
ers, Assoc,  36  N.  D.  223,  169  NW 
611;  Rutland,  etc,  R.  Co.  v.  Thrall,  3S 
Vt.  636. 

40.  Isbester  v.   Murphy  Mfg.  (>>, 

95  111.  A.  106;  Budd  v.  Multnomah  St 
R.  Co.,  16  Or.  413,  15  P  669,  3  Am 
SR  169;  Clise  Inv.  Co.  v.  Washing- 
ton Sav.  Bank,  18  Wash.  8,  60  P  575. 

41.  Mitchell  v.  Vermont  Copper 
Min.  Co.,  40  N.  Y.  Super.  406  [aS 
67  N.  Y.  280);  Budd  v.  Multnomah 
St.  R.  Co.,  16  Or.  413,  15  P  659.  3 
AmSR  169;  Cllae  Inv.  Co.  v.  Wash- 
ington Sav.  BanlE,  18  Wash.  8,  60  P 
576. 

4a.     Isbester  v.   Murphy   Mfg.  0>., 

96  111.  A.  106;  Budd  v.  Multnomah  St. 
R.  Co.,  15  Or.  413,  16  P  659,  3  AmSR 
169 

43.  York,  etc,  R.  Co.  v.  Ritchl^ 
40  Me.  426;  Johnson  v.  Albany,  etc, 
R.  Co.,  40  HowPr  198  [rev  on  other 
grounds  6  Lans.  222  (atC'  64  N.  T. 
416)]. 

44.  Rutland,  etc.,  R.  Co.  v.  Thrall, 
36  Vt.  636;  In  re  North  Hallenbeagle 
Mln.  Co.,  L.  R.  2  Ch.  321;  Matter  of 
Joint-Stock  C^>s.  Winding-Up  Acts,  < 
De  O.  &  J.  437,  61  EngCh  344,  4S 
Reprint  169. 

45.  Mitchell  V.  Blue  Star  Min.  Co, 
98  Wash.   191,  167  P  130. 

4S.  In  re  North  Hallenbeagle  Uln. 
Co.,  L.  R.  2  Ch.  821. 


For  later  eaa««,  a«v«lopoi«MS  and  ohaacwi  in  the  law  see  cumulative  Annotations,  same  title, nag^aiuLnMeninnlMr. 
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[t  981]  (4)  Notioe  of  Fmfeitaxe.  The  stock- 
holder mast  have  suffioient  notiee  of  the  intention 
to  forfeit  his  shares,  in  default  of  which  the  for- 
feitore  will  be  void,"  but  no  notice  of  the  condition 
Hpon  which  the  stock  shall  be  forfeited  need  be  is- 
sued when  the  calls  are  made,*^  and  it  has  been  held 
that,  where  the  power  to  forfeit  for  noopayinent  of 
calls  is  conferred  by  the  statute  authorising  the 
calls,  notice  that  forfeiture  will  follow  nonpayment 
need  not  be  given  in  addition'  to  notice  of  the 
call/*  A  company  having  notioe  of  the  death  of  a 
member  cannot  bind  his  estate  by  mailing  to  him  at 
his  registered  address  a  notice  preliminary  to  for- 
feiting his  shares  for  nonpajrment  of  calls  due  at 
his  death,  or  a  notice  of  an  extraordinary  general 
meeting  to  be  held  for  the  purpose  of  altering  the 
articles  in  such  a  mazmer  as  to  impose  a  fresh  lia- 
bility on  his  shares."* 

[i  982]  (5)  Sale— (a)  Neceasi^.  A  sale  of 
forfeited  shares  is  usually  necessary  to  make  the 
forfeiture  complete,  especially  in  cases  in  which  the 
corporation,  after  indemnifying  itself  from  the  pro- 
eeeda  of  the  sale,  must  pay  the  balance,  if  any,  to 
the  stockholder,"^  but  such  sale  is  not  necessary 
where  the  charter  provision  is  merely  for  a  for- 
feiture of  all  previous  payments." 

[i  983]  (b)  Notice.  The  manner  of  giving  no- 
tice of  the  sale  of  shares  for  delinquent  assessments 
is  generally  prescribed  by  statute  or  by-law,*'  and 
provisions  theran  contained  must  be  followed.'* 
Where  the  charter  or  governing  .statute  prescribes 
the  time  or  duration  of  the  notice  and  the  manner 
of  giving  it,  these  requirements  must  ordinarily  be 
strictly  followed  or  the  sale  will  be  void,"'  although 
some  ooiuts  treat  them  as  directory  only  and  re- 
quiring merely  substantial  compliance."*  Where  the 
length  o£  time  of  the  notice,  is  not  prescribed  by 


47.  Ark. — Mississippi,  etc.,  R.  Co. 
V.  Gaster,  20  Ark.  455. 

Kan.— Crlssey  v.  Cook,  67  Kan.  20, 
72  P   541. 

Me. — Lewey*8  Island  R.  Co.  v.  Bol- 
ton, 48  Me.  451,  77  AmD  236. 

Hd. — ^Hugrhes  v.  Antletam  Mfg.  Co., 

34  Md.    316. 

Mass. — Lexington,  etc.,  R.  Co.  v. 
Staples,  6  Gray  ^20;  Portland,  etc' 
R.  Co.  V.  Orahaib,  11  Mete.  1;  Lex- 
ington, etc..  R.  Co.  V.  Cbandler,  18 
Mete.  311. 

N.  T. — Lake  Ontario,  etc.,  R.  Co.  v. 
Mason,  16  N.  T.  461;  Schenectady, 
etc..  Plank  Road  Co.  v.  Thatcher,  11 
N.  T.  lOJ. 

N.  C. — ^Elizabeth  City  Cotton  Mills 
V.  Dunstan,  121  N.  C.  12,  27  SE  1001, 
61   AmSR    654. 

Pa. — Qennantown  Pass.  R.  Co.  v. 
Filler.  60  Pa.  124,  100  AmD  646.  But 
see  Whttte  v.  People's  Passenger  R. 
Co_  1   r,egChron  262. 

Tex. — Nicholson-Watson  Shoe,  etc., 
Co.  V.  tJrquhart,  82  Tex.  Civ.  A.  627, 
75  SW   45. 

Vt.— Rutland,  etc.,  R.  Co.  v.  Thrall, 

35  Vt    636. 

Eng. — ^In  re  North  Hallenbeagle 
Mln.  Co.,  L.  R.  2  Ch.  321;  Johnson  v. 
Lyttle-s  Iron  Agency,  5  Ch.  D^,  687; 
Van  Diemen's  Land  Co.  v.  Cockerell, 
1  C.  B.  N.  S.  732,  87  ECL  732,  140 
Reprint  801;  Graham  v.  Van  Die- 
man's  Land  Co..  1  H.  &  N.  641,  156 
Reprint  1318;  London,  etc.,  R.  Co.  v. 
Palrclough,  2  M.  &  G.  674,  40  ECL 
«00.  133  Reprint  916;  Edinburgh,  etc., 
R.  Co.  V.  HebbUwhlte,  6  M.  &  W.  707, 
161  Reprint  59T. 

_Man. — Fox  v.  Selkirk  tAnd,  etc., 
Co.,  22  Man.  778,  8  DomLR  946,  22 
WestLR  680. 

48.  Rutland,  etc.,  R.  Co.  v.  Thrall, 
85  Vt  636. 

49.  Hill  r.  Nlsbet  100  Ind.  341. 
_80.    Allen    v.    West    Africa    Gold 
Reefs,  [1899]  2  Ch.  40. 


SI.  Henkel  v.  Pioneer  Sav.,  etc, 
Co.,  61  Minn.  35,  63  NW  24$. 

SO.  Rutland,  etc.,  R.  Co.  v.  Thrall, 
85   Vt    536. 

83.  See  statutory  provisions;  and 
Mantle  v.  Jack  Walte  Mln.  Co.,  24 
Ida.  613,  136  P  854,  136  P  1180. 

64.  Shannon  v.  Tooker,  167  Cal. 
484.  140  P  10;  Stockton  Combined 
Harvester,  etc..  Works  v.  Houser,  109 
Cat  1,  41  P  809;  San  Bernardino 
Inv.  Co.  V.  Merrill,  108  Cal.  490,  41 
P  487;  National  Paraflne  Oil  Co.  v. 
Chappellet  4  Cal.  A.  605,  88  P  506; 
ManUe  v.  Jack  Waits  Mln.  Co.,  24 
Ida.  613,  135  P  854,  136  P  1180; 
Bearce  v.  Fossett,   34  Me.   675. 

SB.  Cal. — Imperial  Land,  etc.,  Co. 
V.  Oster,  168  P  1159;  Stockton  Com- 
bined Harvester,  etc..  Works  v.  Hou- 
ser, 109  Cal.  1,  41  P  809;  San  Ber- 
nardino Inv.  Co.  V.  Merrill,  108  Cal. 
490,  41  P  487. 

Ky. — Newby  v.  Perkins,  1  Dana  440, 
25  AmD  160. 

Me. — Lewey'B  Island  R.  Co.  v.  Bol- 
ton,  48   Me.   451,   77   AmD  236. 

N.   T. — ^Mitchell    v.   Vermont    Cop- 

?er   Mln.    Co.,    40    N.    T.    Super.    406 
a«  67  N.  T.  280]. 
Or. — ^Anthony    v.    Hlllsboro    Gold 
Mln.  Co.,  68  Or.  268,  118  P  442,   114 
P   95. 

66.  Lexington,  etc.,  R.  Co.  v. 
Chandler,  13  Mete.  (Mass.)  311 
(holding  personal  service  good  where 
service  by  mcUl   is  required). 

57.  Lexington,  etc.,  R.  Co.  v.  Sta- 
ples, 5  Gray  (Mass.)  520  (holding 
three  days'   notice  unreasonable). 

58.  Lexington,  etc.,  R.  Co.  v.  Sta- 
ples, 6  Gray  (Mass.)  620  (holding  the 
mere  name  of  the  auctioneer  Insufll- 
clent). 

69.  Watson  v.  Eales,  23  Beav.  294, 
53  R^rlnt  115;  Graham  v.  Van  Die- 
man's  Land  Co.,  1  H.  &  N.  541,  166 
Reprint  1316. 

«».    York,  etc.,  R.  Co.  v.  Pratt  40 


the  governing  statute  or  by  an  authoritative  by-law, 
a  notice  must  be  given  for  a  reasonable  time.°^  The 
notice  must  be  certain  as  to  the  place  "*  and  time  of 
sale.**  Reasonable  certainty  is  also  required  in -de- 
scribing the  shares  which  are  to  be  sold,*"  but  this 
rule  is  complied  with  by  a  description  which  clearly 
identifies  them.*^  Personal  notice  of  sale  is  not  re- 
quired in  the  absence  of  statute  or  charter  provi- 
sion." A  notiee  sent  by  mail  to  a  deceased  stock- 
holder at  his  registered  address  wiU  bind  his  exe- 
cutors, where  the  company  is  not  aware  of  his  death, 
and^he  articles  provide  for  such  service  on  mem- 
bers." 

[$  984]  (e)  Place  and  Maimer.  The  govern- 
ing statute  must  be  strictly  pursued  in  connection 
with  the  mode  of  sale,'*  but  such  statutes  have  been 
held  by  the  courts  inapplicable  to  the  forfeiture  of 
rights  to  subscribe  to  additional  stock.'*  Where 
no  sale  is  allowed  by  the  governing  statute  except 
tmder  regulations  established  in  the  form  of  by- 
laws, and  no  such  regulations  have  been  made,  there 
can  be  no  valid  sale.** 

[$  985]  (d)  Tender  and  BSect  Thereof.  An 
impending  forfeiture  of  stock  may  be  prevented  by 
a  timely  tender  of  the  sum  due,*^  and  the  fact  that 
the  tender  is  accompanied  by  a  protest  will  not 
vitiate  it.**  When  sufiScient  tender  df  the  amount 
4^e  for  the  assessments  is  made  before  the  sale, 
the  sale  is  without  authority  and  void.**  A  tender 
by  check  where  not  objected  to  is  the  equivalent  to 
a  tender  of  mone^r.^"  An  offer  to  repurchase  for- 
feited stock  is  not  a  valid  tender  of  the  sum  due.^^ 
If  af^  the  time  the  tender  is  made  there  is  no  ob- 
jection as  to  its  form  or  amount,  such  objections  are 
considered  to  have  been  waived.'" 

[$  986]  (e)  Who  May  Purchase.  The  corpora- 
tion may  purchase  its  stock  at  a  sale  for  unpaid 

Me.  447. 

ei.  York,  etc,  R.  Co.  v.  Pratt  40 
Me.  447. 

68.  McDowell  V.  Chicago  Steel 
Works,  124  111.  491,  16  NB  864,  7  Am 
SR    381. 

63.  New  Zealand  Gold  Extraction 
Co.  V.  Peacock,  [1894]  1  Q.  B.  622. 
'  6ft.  Lewey'B  Island  R.  Co.  v.  Bol- 
ton, 48  Me.  451,  77  AmD  236;  Port- 
land, etc.,  R.  Co.  y.  Graham,  11  Mete 
(Mass.)   1. 

[a]  XUnatzatlou,.— (1)  The  stat- 
utory prohibition  of  sales  of  corpo- 
rate stock  for  nonpayment  of  assess^ 
ments  in  the  offlce  of  the  corporation 
Is  not  violated  by  holding  such  sale 
on  the  street  in  front  of  the  corpora- 
tion's offlce  building.  Mitchell  v. 
Blue  Ster  Mln.  Co.,  98  Wash.  191,  167 
P  130.  (2)  Where  the  statute  pro- 
vides that  the  sale  be  at  auction  a 
private  sale  will  not  suffice.  Port-  ^ 
land,  etc.,  R.  Co.  v.  Graham,  11  Mete. 
(Mass.)    1. 

66.  Sewall  v.  Eastern  R.  Co.,  9 
Cush.   (Mass.)   6. 

66.  See  supra  }  976. 

67.  Walker  v.  Ogden,  29  P.  Cas. 
No.  17,081,  1  Blss.  287;  Mitchell  v. 
Vermont  Copper  Mln.  Co.,  67  N.  Y. 
280;  Mitchell  v.  Vermont  Copper  Mln. 
Co.,  47  HowPr  218  [aft  40  N.  Y.  Super. 
406  (aff  67  N.  Y.  280)1;  Wilson  v. 
Duplin  Tel.  Co.,  139  N.  C.  396,  62  SB 
62. 

68.  Sweny  v.  Smith,  L.  R.  7  Eki. 
324. 

68.  Mitchell  V.  VerKont  Copper 
Mln.  Co.,  67  N.  Y.  280;  Wilson  v. 
Duplin  Tel.  Co.,  139  N.  C.  396,  62  SE 
62. 

70.  Mitchell  V.  Vermont  (Topper 
Mln.  Co.,  67  N.  Y.  280. 

71.  Shannon  v.  Tooker,  167  Cal. 
484,  140  P  10. 

79.  Mitchell  V.  Vermont  Conner 
Mln.  Co..  67  N.^zld?,^t300gle 
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assessments/'  and  some  statutes  direct  thst  if  there 
are  no  bidders  the  corporation  may  bid  in  the 
stock  ;'^  but  such  statutes  prevent  the  corporation 
from  entering  into  an  agreement  with  a  director 
whereby  he  purchases  the  stock  and  holds  it  in  trust 
for  the  corporation.'"  The  purchase,  however,  by  a 
director  of  corporate  stock  at  a  sale  for  delinquent 
assiessments  raises  no  presimiption  that  the  director 
was  acting  for  the  corporation." 

[i  987]  (f)  Title,  Bights,  and  Liabilities  Of 
Purchaser.  When  a  corporation  offers  stock  for 
sale  to  pay  a  delinquent  assessment,  it  acts  as  the 
agent  of  the  delinquent  stockholder."  The  pur- 
chaser takes  the  title  that  the  delinquent  stockholder 
had,"  and  no  other,'^  and  he  takes  it  subject  to  lia- 
bility for  the  unpaid  subscription  price.'°  He  has 
a  right  to  come  into  the  corporation  as  a  stock- 
holder on  the  same  footing  with  other  stockhold- 
ers,'^ and  is  entitled  to  the  benefit  of  payments 
made  by  the  delinquent  member  toward  the  satis- 
faction pro  tanto.of  the  amount  unpaid  at  the  time 
of  the  sale.'.*  He  is  not  liable  for  any  unsatisfied 
balance  due  on  defaulted  calls  after  the  sale."  EUs 
rights  cannot  be  prejudiced  by  excuses  for  non- 
payment which  the  stockholder  might  urge  against 
the  corporation.'*  Where  the  pledgee  of  stock  was 
also  the  purchaser  thereof  at  a  sale  for  delinquent 
assessments,  he  cannot  retain  title  as  against  the 
pledgor  where  he  was  a  party  to  an  agreement  with 
other  bidders  at  the  sale,  whereby  competition  was 
stifled.'*  ^ 

[i  988]  (g)  Setting  Aside.  A  sale  of  forfeited 
stock  cannot  be  set  aside  on  the  ground  of  mere 
irregularities "  unless  within  a  reasonable  time " 
a  tender  is  made  to  the  purchaser  "  of  the  price  for 
which  the  stock  sold,'*  with  interest,*"  or  of  the 


amount  of  the  assessment.**  The  statutory  provi- 
sions limiting  the  time  within  which  an  action  must 
be  sustained  to  recover  stock  sold  for  delinquent 
assessment  upon  the  ground  of  the  irregularity  of 
the' assessinent  **  do  not  apply  to  assessments  abso- 
lutely void.** 

[$  089]  7.  Operation  and  Effect— a.  In  General. 
The  general  rule  is  that,  where  a  corporation  has  a 
right  to  declare  a  forfeiture  of  stock  for  nonpay- 
ment of  calls,"*  it  Aay  exercise  its  option  to  forfeit 
the  stock  or  bring  its  action  to  collect  the  amount  of 
the  calls,"  but -it  cannot  forfeit  the  stock  and  after- 
ward sue  at  law,  as  the  exercise  of  the  first  option 
would  end  the  relation  between  the  parties  and  ex- 
clude a  resort  to  the  other.*'  A  strict  forfeiture  ex- 
tihg^shes,  not  only  the  particular  installment  on 
account  of  which  it  was  declared,*^  but  also  the 
whole  debt.*'  However,  when  the  ■act  of  incorpora- 
tion gives  the  right  to  declare  a  forfeiture,  and  at 
the  same  time  reserves  to  the  company  the  right  to 
collect  all  calls  made  prior  to  such  declaration,  it 
must  be  held  that  the  positive  enactment  will  con- 
trol, and  any  principle  adopted  as  a  mere  equitable 
rule  must  yield  to  such  express  provision.**  After 
a  valid  forfeiture  the  delinquent  stockholder  has  no 
equitable  or  valid  right  to  object  to  the  disposition 
of  the  corporate  assets.*  The  interest  of  the  de- 
linquent stockholder  whose  stock  is  forfeited  reverts 
to,  and  becomes  absorbed  in,  the  corporation  and 
its  stockholders.' 

[i  990]  b.  Bigrht  to  SnrplQS  of  Sale,  and  lua- 
bility  for  Defldeney.  In  those  jurisdictions  where- 
in an  express  promise,  in  the  subscription  contract, 
to  pay  for  the  stock  is  necessary  in  order  to  support 
an  action  for  assessment,'  and  in  the  absence  of 
such  promise  the  remedy  by  forfeiture  or  sale  is  not 


78.  Mitchell  v.  Blue  Star  Min.  Co., 
98  Wash.  191,  167  P  130. 

74.  See  statutory  provisions;  and 
Stephens  v.  I^emoore  Canal,  etc.,  Co., 
22  Cal.  A.  579,  136  P  707,  714. 

7B.  Lemoore  Canal,  etc.,  Co.  v. 
McKenna,  168  Cal.  786,  739,  127  P 
346. 

"The  very  purpose  ...  is  to  pre- 
vent boards  of  directors  from  con- 
tinuing themselves  In  power  by  se- 
cret manipulation  of  the  stock 
through  trustees.  If  such  were  not 
the  object  of  that  statute  a  board 
of  directors  might  secretly  purchase, 
through  a  trustee,  enough  stock  to 
give  them,  when  added  to  that  open- 
ly theirs,  the  balance  of  power 
whereby  they  might  accomplish 
their  own  selfish  ends,  and  then,  hav- 
ing enjoyed  the  positive  voting 
strength  of  the  stock  held  in  trust 
.  .  .  they  might  repurchase  the  stock 
from  the  trustee  with  the  corpora- 
tion's moneys."  Per  Melvln,  J.,  In 
Lemoore  Canal,  etc.,  Co.  v.  McKenna, 
supra. 

70.  Stephens  v.  liemoore  Canal, 
etc.,  Co.,  22  Cal.  A.  679,  136  P  707. 

77.  O'Dea  v.  Hollywood  Cemetery, 
Assoc,   164  Cal.  53,   97  P  1. 

78.  Sturges  v.  Stetson,  23  P.  Cas. 
No.  13,668.  1  Bias.  246,  3  Phlla.  (Pa.) 
304;  O'Dea  v.  Hollywood  Cemetery 
Assoc,   154  Cal.  53,  97  P  1. 

79.  O'Dea  v.  Hollywood  Cemetery 
Assoc,  164  Cal.   53,  97  P  1. 

80.  O'Dea  v.  Hollywood  Cemetery 
Assoc,  164  Cal.  53,  97  P  1;  Randt, 
etc.,  Gold-Mln.  Co.  v.  New  Balkls 
Eerstellng,  Ltd.,  71  L.  J.  KB.  34«; 
New  Balkls  Berstellng  v.  Randt  Gold 
Mln.  Co.,  90  L.  T.  Rep.  N.  S.  494. 

81.  Spurgeon  v.  Santa  Ana  Valley 
Irr.  Co.,  120  Cal.  71,  62  P  140,  39 
LRA  701. 

ea.  Re  Randt  Gold  Min.  Co.,  91 
L.  T.  Rep.  N.  S.  174. 

83.  Thomson's  Succ,  46  La.  Ann. 
1074,  16   S  879. 


84,  Stephens  v.  Lemoore  Canal, 
etc,  Co.,  22  Cal.  A.  679,  135  P  707, 
718. 

85.  Seymour  v.  Salsbury,  (Cal.) 
171  P  938 

88.  Campbell  v.  Santa  Maria  Oil, 
etc.,  Co.,  153  Cal.  282,  95  P  39;  Ste- 
phens V.  Canal,  etc.,  Co.,  22  Cal.  A. 
679,  185  P  707;  Ward  v.  California 
Celery,  etc,  Co.,  15  Cal.  A.  84,  113 
P  888;  Raht  v.  Sevier  MJn.,  etc.,  (Jo., 
18  Utah  290,  54  P  889. 

87.  McDowell  v.  Chicago  Steel 
Works,  22  111.  A.  405  [aff  124  III. 
491.  16  NE  864,  7  AmSR  3811;  Raht 
V.  Sevier  Min.,  etc.,  0>.,  18  Utah 
290,    54   P   889.  < 

88.  Stephens  ▼.  Lemoore  Canal, 
etc.,  Co.,  22  Cal.  A.  579,  135  P  707. 

80.  Campbell  v.  Santa  Maria  Oil, 
etc.,  Co.,  153  Cal.  282,  95  P  39. 

90,  (Campbell  v.  Santa  Maria  Oil, 
etc.,  Co.,  153  Cal.  282,  95  P  39. 

91.  Stephens  v.  Lemoore  Canal, 
etc,  Co.,  22  Cal.  A.  679,  136  P  707. 

93.  See  statutory  provisions. 

98.  Cheney  v.  Canfleld,  168  Cal. 
342,  11  P  92,  32  LRANS  16. 

94.  Seej  supra  {  973. 

95.  See  supra  I    975. 

90.  Mandel  v.  Swan  Land,  etc., 
Co.,  154  111.  177,  40  NE  462,  45  AmSR 
124,  27  LRA  313.  See  cases  infra 
note  98. 

97.  Ala. — ^Allen  v.  Montgomery  R. 
Co.,    11    Ala.    437. 

La. — Macauly  v.  Robinson,  18  La. 
Ann.   619. 

N.  T.— Mills  V.  Stewart,  41  N.  T. 
384;  Small  v.  Herkimer  Mfg.,  etc., 
Co.,  2  N.  T.  830  [overr  Troy  Tump., 
etc.,  Co.  V.  McChesney.  21  Wend.  296; 
Herkimer  Mfg.,  etc.,  Co.  v.  Small,  21 
Wend.  273]. 

Vt. — Rutland,  etc.,  R.  Co.  v.  Thrall, 
36  Vt.  636. 

Action  on  not*  flTMi  for  ralifonp- 
tlon  nee  supra  S  862. 

Blglits  to  snrplaa  and  llaUUtT'  for 
dsflcunor  see  Infra  {  990. 


98.  Small  V.  Herkimer  Mfg.,  etc. 
Co.,  2  N.  T.  330  [overr  Troy  Tump., 
etc.,  Co.  V.  McChesney,  21  Wend. 
(N.  T.)  296;  Herkimer  Mfg.,  etc.,  Co. 
V.  Small,  21  Wend.  (N.  T.)  273]. 

[a]  B«Moa  for  tli*  nOa.— "It  was 
admitted  that  the  forfeiture  extin- 
guished, at  least,  the  particular  in- 
stalment, on  account  of  which  it  was 
declared.  But  no  authority.  In  or  out 
of  the  act,  has  been  shown,  for  this 
limitation.  The  idea  is  repudiated 
by  the  supreme  court,  and  the  ap- 
plication of  such  a  principle  would. 
In  many  cases,  be  palpably  absurd. 
For  example:  the  defendant  paid  ten 
per  cent,  in  cash,  at  the  time  of  his 
subscription.  Suppose  the  directors 
had  then  called  for  the  remaining 
ninety  per  cent,  in  various  sums,  the 
last  of  which  was  five  per  cent. ;  that 
they  had  waited  till  the  time  for  the 
payment  of  the  last  instalment  had 
expired,  and  then  forfeited  for  its 
nonpayment,  specifically.  This  in- 
stalment, it  is  said,  would  be  dis- 
charged, but  the  residue  of  the  debt 
unaffected.  The  plaintllfs  would 
then  receive  the  ten  per  cent  in  cash, 
and  all  the  stock,  to  satisfy  a.  Ave 
per  cent,  instalment,  and  the  de- 
fendant would  be  still  liable  to  a 
suit  for  eighty  per  cent,  of  the 
amount  of  his  subscription.  With 
such  privileges  corporations  ought  to 
flourish."  Per  Gardiner,  J.,  in  Small 
v.  Herkimer  Mfg.,  etc,  Co..  2  N.  T. 
330    338 

99.  See  statutory  provisions;  and 
Mandel  v.  Swan  Land,  etc,  Co.,  154 
111.  177,  40  NE  462,  i46  AmSR  124, 
27  LRA  318.  « 

1.  St.  Louis,  etc.,  Coal,  etc.,  <>>.  v. 
Sandoval  Coal,  etc,  ao„  IK  III.  170, 
6  NB  870. 

a.  Weeks  v.  Silver  Islet  (^ns. 
Min.  Co.,  65  N.  T.  Super  1,  8  NTSt 
110  [aff  120  N.  T.  620  mem,  23  NB 
1152   mem]. 

8.     See  supra  {   803. 
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eomnlative  but  exclusive/  the  subscriber  has  no 
right  to  any  surplus  from  the  proceeds  of  the  sale,' 
nor  is  he  litAAe  for  any  unsatisfied  balance."  While 
in  the  jurisdictions  wherein  either  an  express  or  im- 
plied promise  to  pay  will  support  an  action,''  and 
the  remedy  by  forfeiture  or  sale  is  cumulative,*  the 
right  of  the  stockholder  to  the  surplus  from  the  pro- 
ceeds of  the  sale  after  the  amount  due  on  his  stock 
is  satisfied  or  his  liability  for  any  unsatisfied  bal- 
ance is  dependent  on  the  nature  of  the  power  of  for- 
feiture or  sale  granted  by  law.'  When  the  power 
of  forfeiture  or  sale  is  in  the  nature  of  a  security, 
the  stockholder  is  entitled  to  any  surplus  from  the 
gale  of  the  stock  over  the  amount  due  to  the  cor- 
poration,"* and  he  remains  liable  for  any  deficiency 
after  application  of  the  proceeds  of  the  sale  to  the 
discharge  of  the  subscription.*'  But  when  the  na- 
ture of  the  power  to  forfeit  or  sell  involves  a  sat- 
isfaction of  the  debt,  or  the  stock  forfeited  vests 
absolutely  and  beneficially  in  the  corporation,  the 
stockholder  can  have  no  benefit  in  the  surplus  from 
the  proceeds  of  the  sale,''  nor  is  he  liable  for  any 
balance  remaining  uncollected."  The  right  to  re- 
sort to  the  stockholder  for  any  deficiency  remaining 
after  the  forfeiture  of  his  sl^ares  may,  however,  be 
conferred  by  the  governing  law  of  the  corpora- 
tion,'* and  where  the  legislature  interposes  and  gives 
a  right  of  action  for  any  unpaid  residue,  the 
statute  must  be  strictly  complied  with,"'  the  terms 
of  sale  prescribed  by  statute  being  considered  condi- 
tions precedent,  which  must  be  strictly  complied 
with  or  the  sale  will  be  illegal  and  the  stockholder 


not  chargeable."  MoreoTer,  in  order  to  support  such 
an  actiou,  it  most  affirmatively  appear  that  the  sale 
was  made  for  a  legal  assessment  and  did  not  include 
any  illegal  one.'''  Where  the  right  to  recover  a  de- 
ficiency does  exist,  not  only  the  original  subscriber 
but,  after  transfer,  his  assignees  may  be  held  lia- 
ble." A  right  of  recovery  by  a  foreign  corporation,  . 
of  calls  maide  upon  stock  which  has  been  forfeited 
for  nonpayment  of  such  calls,  being  in  conflict  with 
the  current  of  legislation  in  this  country,  cannot  de- 
pend on  a  by-law  merely,  but  must  exist  in  the  act 
under  which  the  company  is  incorporated."  In  an 
action  against  a  stockholder  for  balance  due,  after 
sale  of  his  stock  the  statute  of  limitations  begins  to 
run  from  the  time  of  the  sale  and  not  from  the  date 
of  the  assessment,  since  until  such  sale  no  balance 
can  be  ascertained.'"  , 

[$  991]  e.  On  Status  of  Forfeited  Shares. 
Shares  which  have  been  bought  in  by  the  corpora- 
tion because  there  is  no  outside  bidder  rest  in  such 
a  nondescript  state  that  they  cannot  be  sold  on  an 
execution  issued  against  the  corporation  in  satisfac- 
tion of  its  debts."  .  In  England,  where  a  limited 
company  has  power  to  forfeit  shares  for  nonpay- 
ment of  calls,  and  sell,  reallot,  and  dispose  of  them 
in  such  a  manner  as  the  directors  think  fit,  it  can, 
in  reallotting  forfeited  shares  partly  paid  up,  give 
credit  for  the  money  already  received  in  respect  of 
the  shares,  and  such  a  transaction  is  not  an  issue 
of  shares,  and  is  not  contrary  to  the  principles  that 
the  company  under  the  companies  acts  cannot  issue 
shares  at  a  discount.**    It  has  also  been  held  that 


4.  See  supra   {   975. 

5.  See  cases  Infra  note  IS. 

6.-  Kennebec,  etc..  R.  Co.  v.  Ken- 
dall, 31  Ue.  470;  Mechanics'  Fdy., 
etc.,  Co.  V.  Hall,  121  Mass.  272: 
Chester  Qlass  Co.  v.  Dewey,  16 
Mass.  94,  8  AmD  128;  Andover,  etc.. 
Tump.  Co.  V.  Gould,  6  Mass.  40,  4 
AmD  80.      See  also,  supra  t   989. 

7.  See  supra  (i  802,  808. 

8.  See  supra  {  97S. 

9.  See  statutory  provisions. 

10.  U.  S. — Sturges  t.  Stetson,  23 
F.  Cas.  No.  13,568,  1  Blss.  246,  3 
Phlla,  (Pa.)  304. 

Ala. — State  University  v.  Winston,- 
b  Stew.  &  P.  17. 

Mlnn.^ — Henkel  v.  Pioneer  Say., 
etc.,  Co.,  61  Minn.  S5,  63  NW  243. 

N.  T. — Mitchell  v.  Vermont  Copper 
Mln.  Co.,  47  HowPr  218  [aft  40  N.  Y. 
Super.  406   (all  67  N.  Y.  280)]. 

Eng. — Great  Northern  R.  CJO.  v. 
Kennedy,  4  Exch.  417,  1B4  Reprint 
1276. 

11.  Thomson's  Succ,  46  lia.  Ann. 
1074,  16  S  879;  Merrlmac  Mln.  Co. 
V.  Bagley,  14  Midi.  EOl;  Carson  v. 
Arctic  Mln.  Co.,  5  Mich.  288;  Grays 
V.  Lynchburg,  etc.,  Turnp.  Co.,  4 
Rand.  (85  Va.)  t78.  See  New  Hamp- 
shire Cent.  R.  Co,  v.  Johnson,  30 
N.  H.  390,  64  AmD'  300  (holding  that 
where  the  subscriber  agrees  only  to 
take  a  specified  number  of  shares, 
without  promising  expressly  to  pay 
assessments,  then  resort  must  first 
be  had  to  a  sale  of  the  shares  to  pay 
the  assessments  before  an  action  at 
■aw  can  be  maintained). 

U.    See  cases  infra  note  13. 
„li    Ala. — Allen  v.  Montgomery  R. 
Co.,  11  Ala.   437. 

.  Ga. — Macon,  etc,  R.  CSo.  v.  Vason, 
57  Ga.  314. 

,  Ida.— Wall  v.  Basin  Min.  Co.,  16 
I4a.  318,  101  P  733,  22  LRANS  1018. 
„Mass. — Mechanics'  Fdy.,  etc.,  Co.  v. 
Hall,  121  Mass.  272;  Low  v.  Blan- 
Jhara,  116  Mass.  272;  Athol.  etc.,  R. 
Co.  V.  Preseott,  110  Mass.  213;  Rip- 
'ey  V.  Sampson,  10  Pick,  371. 
,  N.  Y. — Small  v.  The  Herkimer 
Mfg.,  etc.,  Co.,  2  N.  Y.  330. 
,Vt.— Rutland,  etc.,  R.  Co.  v.  Thrall, 
'5  Vt.  636. 


"The  effect  of  a  strict  forfeiture  is 
to  rescind  the  sale,  and  thereby  con- 
demn the  stock  to  the  use  of  the  com- 
pany, regardless  of  its  value,  or  the 
amount  of  the  payments  which  have 
been  made  upon  it.  The  call  may  be 
for  five  dollars,  and  the  value  of  the 
stock  one  hundred  dollars,  yet  this 
difference  between  the  call  and  the 
value  Is  absolutely  lost  to  the  stock- 
holder, and  goes  to  increase  the  re- 
sources of  the  company.  For  these 
reasons,  and  as  the  remedy  Is  op- 
tional with  the  company,  there  Is  pro- 
priety In  holding  that  the  sale  Is  con- 
ditional, and  that  the  forfeiture  sat- 
isfies all  arrears  of  calls."  Per  Mar- 
tin, C.  J.,  in  C^arson  v.  Arctic  Min. 
Co.,  5  Mich.  288,  298. 

"It  is  very  plain  to  us,  that  it  was 
the  intent  of  thtf  legislature  that  the 
company  should)  not  d^lare  the  stock 
forfeited,  and  after  that  sue  the 
stockholder.  Th«  corporation  can 
sue,  or  declare  the  stock  forfeited, 
at  their  option,  and  may  defer  for- 
feiture till  they  have  exhausted  their 
remedy  by  suit.  If  they  sue  and  col- 
lect the  subscription,  the  subscriber 
remains  stockholder.  If  they  declare 
the  stock  forfeited,  the  stockholder 
loses  all  previous  payments,  and 
ceases  to  be  a  member  of  the  corpora- 
tion. To  make  him  lose  his  previous 
payments  and  his  stock,  and  still  be 
liable  for  the  deficiency  which  the 
compulsory  sale  of  his  stock  falls  to 
pay,  would  be  injustice,  unless  the 
charter  or  general  law  made  such  a 
rule,  and  the  subscriber  signed  with 
knowledge  of  It.  The  sensible  con- 
struction of  this  charter  Is,  If  the 
subscriber  lose  his  previous  pay- 
ments, that  Is  the  penalty,  he  is  not 
bound  to  lose  anything  more.  The 
company  are  not  obliged  to  take  the 
stock,  so  long  as  they  Can  get  any- 
thing by  suit;  but  when  that  falls, 
then  they  may  take  the  stock  of  the 
delinquent,  and  he  Is  thereby  dis- 
charged from  further  liability.'"  Per 
Aldls,  J.,  In  Rutland,  etc.,  R.  Co.  v. 
Thrall,  36  Vt.  636.  562. 

14.     See  statutory  provisions;  and: 

Conn. — Danbury,  etc.,  R.  Co.  v.  Wil- 
son, 22  Conn.  435. 


III. — Mandel  v.  Swan  Land,  etc,  Co., 
164  III.  177.  40  NS  462,  45  AmSR  313, 
27  LRA  813. 

Mass. — ^Athol,  etc.,  R.  Co.  v.  Pres- 
eott, 110  Mass.  213;  Lexington,  etc., 
R.  Co.  T.  Chandler,  13  Mete.  311. 

Oh. — Iron  R.  Co.  v.  Blnk,  41  Oh.  St. 
321,  62  AmR  84. 

Va. — Brockenbrough  v.  James  Riv- 
er, etc..  Canal  Co.,  1  Patt.  &  H.  94. 

Eng. — Great    Northern    R.    Co.    v.  ' 
Kennedy,    4    Exch.    417,    164    Reprint 
1276;    Inglls   v.    Great    Northern    R, 
Co.,  16  Jur.  896. 

15.  Conn. — Danbnry,  etc.,  R.  CSo.  v. 
Wilson,  22  Conn.  435;  Mann  v.  Cooke, 
20  Conn.  178. 

Me. — Lewey'a  Island  R.  Co.  V.  Bol- 
ton, 48  Me.  461,  77  AmD  286;  Kenne- 
bec, etc.,  R.  Co.  V.  Kendall,  31  He.  470. 

Mass. — Lexington,  etc.,  R.  Co.  v. 
Staples,  6  Gray  620. 

N.  Y.— Mills  V.  Stewart,  41  N.  Y. 
384. 

Tenn. — Stokes  v.  tiebanon,  etc., 
Turnp.  (30.,  6  Humphr.  241. 

Va. — Brockenbrough  v.  James  Riv- 
er, etc.,  C^anal  <3o..  1  Patt.  &  H.  94. 

16.  Portland,  etc,  R.  Co.  v.  Gra- 
ham, 11  Mete.  (Mass.)  1. 

17.  Lewey's  Island  R.  Co.  v.  Bol- 
ton, 48  Me.  461,  77  AmD  236;  Stone- 
ham  Branch  R.  Cto.  v.  Gould,  2  Gray 
(Mass.)    277.  i 

[a]  Donbl*  aasMMnuMM  see  Lew., 
ey's  Island  R.  Co.  v.  Bolton,  48  Me. 
461,  77  AmD  236. 

18.  Hartford,  etc.,  R.  Co.  v.  Ken- 
nedy, 12  Conn.  499;  Merrlmac  Min. 
Co.  V.  Bagley,  14  Mich.  691;  Mann  v. 
Currle,  2  Barb.  (N.  Y.)  294;  Brocken- 
brough V.  James  River,  etc..  Canal 
Co.,  1  Pfttt.  &  H.  (Va^)  94. 

19.  Mandel  v.  Swan  Land,  etc., 
Co.,  164  111.  177,  40  NE  462,  46  AmSR 
124,  27   LRA  313. 

90.  Cape  Pear,  etc.,  R.  Nav.  Co. 
V.  Costen,  63  N.  C.  264;  Cape  Fear, 
etc.,  R.  Nav.  Co.  v.  Wilcox,  52  N.  C. 
481,  78  AmD  260.  ^ 

ai.  Robinson  v.  SpauldIng  Gold, 
etc.,  Mln.  Co.,   72  Cal.   32,  13  F  65. 

93.     Morrison  v.  Trustees,  etc.,  Ins. 

Corp.,    68  L.   J.  Ch.   11;    Randt   Gold- 

Mln.  Co.,  Ltd.  V.  New  Balkis  Eerstel- 

ing,  Ltd.,  71  li.  J.  K.  B.  iit^ r\n  I O 
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the  purchaser  from  the  company  of  forfeited  shares 
is  not  entitled  to  yote  as  longs  as  the  calls  have  not 
been  recovered  from  the  former  stockholder.** 

[$  992]  d.  ReadBsion  of  Forfeiture  by  Oorpo- 
tWnOlL  A  corporation' may  not  on  its  own  motion 
rescind  a  forfeiture,'*  particularly  when  such  a  re- 
scission operates  adversely  to  a  stockholder  by  im- 
posing upon  him  a  liability  of  which  he  had  been 
relieved  by  the  operation  of  the  forfeiture."  In 
England  a  liquidator  has  no  power  to  cancel  a  for- 
feiture.»« 

[$  993]  8.  Belief  against  or  Annulment  of  For- 
feiture. The  forfeiture  of  the  shares  of  a  member 
for  nonpayment  of  assessments  lawfully  made  there- 
on, where  the  right  of  forfeiture  exists,  either  under 
the  charter  or  governing  statute,  or  under  a  valid 
contract  between  the  corporation  and  the  stockhold- 
er, does  not  fall  within  the  category  of  forfeitures 
against  which  equity  will  relieve,  in  the  absence  of 
fraud,  accident,  or  mistake.'^  Equity  will  not  re- 
lieve a  holder  whose  shares  have  been  duly  for- 
feited,** but  it  will  restore  to  his  rights  as  a  stock- 


,88.  Randt  Gold  Mln.  Co.  v.  Waln- 
wrlght,    [1901]    1   Ch.   184. 

34.  Patterson  v.  Brown,  etc. 
Ditch.  Co.,  8  Colo.  A.  511,  34  P  769; 
R«  Phosphate  of  Lime  Co.,  Ltd.,  24 
L.  T.  Rep.  N.  S.  932. 

as.  In  re  Bxchange  Trust,  Ltd., 
[1903]  1  Ch.  711. 

96.  In  re  China  SS.  Co.,  U  R.  6 
Eq.  232. 

.  97.    TJ.   S. — Clark   v.   Barnard,   108 
U.  S.  48S,  2  set  878,  27  L.  ed.  780. 

Cal. — O'Dea  v.  Hollywood  Cemetery 
Assoc,  164  Cal.  B3,  97  P  1;  Taylor  v. 
North  SUr  Gold  Min.  Co.,  79  Cal.  285, 
21  P  763. 

La. — Brant  v.  Louisiana  State 
Bank,  8  Mart.  810. 

Nev. — Marshall  v.  Golden  Fleece 
Gold,  etc.,  Mln.  Co.,  16  Nev.  166. 

N.  Y. — Vatable  v.  New  Tork,  etc., 
R.  Co.,  96  N.  T.  50;  Small  v.  Herkimer 
Mfg.,  etc.,  Co.,  2  N.  Y.  330;  Buker  v. 
Lelghton  Lea  Assoc,  18  App.  Dlv.  54g, 
46  NYS  36  [rev  on  other  grounds  164 
N.  Y.  657  mem,  68  NB  1085  mem]; 
Weeks  v.  Silver  Islet  Consol.  Mln.  Co., 
66  N.  Y.  Super.  1,  8  NYSt  110  [aft 
120  N.  Y.  620  mem,  23  NBtl52  mem]. 

Pa. — ^Keane  v.  Moffly,  217  Pa,  240, 
66  A  319;  Oermantown  Pass.  R.  Co. 
v.  PltUr,  60  Pa.  124,  100  AmD  546. 

Bngr. — Sparks  v.  Liverpool  Water- 
works Co.,  13  Yes.  Jr.  428,  33  Reprint 
864;  Prendergast  v.  Turton,  1  Y.  & 
C.  C.  98,  20  BngCh  98,  62  Reprint 
807. 

[a]  Vb0  TMUM>i&  lOT  thM  mis  I 
"It  seems  manifest  that,  in  cases  like 
the  case  at  bar,  prompt  and  punctual 
payment  of  assessments  must  be  es- 
sential to  the  success  of  the  corpo- 
rate undertakings,  and  that  delays  in 
makins  prompt  and  punctual  pay- 
ment, and  the  uncertainty  of  receiv- 
ing the  required  funds  at  the  time 
called  for,  would  tend  to  perplex  and 
paralyze  the  execution  of  its  pur- 
poses and  plans  and  produce  disas- 
trous failure  of.  Its  efforts.  The  con- 
sciousness that  si)ch  relief  against  a 
forfeiture  was  attainable  in  such  a 
case,  even  in  spite  of  the  strongest 
expression  in  the  stipulation  or 
agreement  that  the  act  by  reason  of 
which  the  forfeiture  was  Incurred, 
was  specially  obnoxious,  W9uld  give 
the  delinquent  stockholder,  as  in  the 
case  at  bar,  full  license  to  pay  his 
contribution  to  the  corporate  ex- 
penses, or  leave  them  unpaid,  accord- 
ing to  his  own  win  and  pleasure,  thus 
throwing  the  weight  of  supplying 
funds  to  the  corporation  on  the  stock- 
holders, with  the  right  still  retained 
by  the  delinquent  stockholder  to 
stand  by,  as  long  as  he  pleased,  and 
until  the  better  prospects  of  cor- 
porate   success    made    it    to    his    in- 


terest to  renew  his  pror-rietary  rela- 
tions with  the  company."  Per  O'Gor- 
mand,  J.,  in  Weeks  v.  Sliver  Islet 
Cons.  Min.  Co.,  66  N.  Y.  Super.  1, 
16,  8  NYSt  110  [aft  120  N.  Y.  620 
mem,  23  NE  1162  mem]. 

88.  Sparks  v.  Liverpool  Water- 
Works  Co.,  13  Yes.  Jt-.  428,  33  Reprint 
354. 

89.  Cal. — Herbert  Kraft  Co.  Bank 
v.  Orland  Bank,  133  Cal.  64,  65  P 
143;  Smith  v.  Maine  Boys  Tunnel  Co., 
18  Cal.  111. 

N.  Y. — Mitchell  v.  Yermont  Copper 
Mln.  Co.,  67  N.  Y.  280;  Small  v.  Her- 
kimer Mfg.,  etc.,  Co.,  2  N.  Y.  380; 
Matter  of  New  York  Town-Site  Co., 
146  App.  Dlv.  623.  130  NYS  414. 

N.  C. — Wilson  V.  Duplin  Tel.  Co., 
139  N.  C.  395,  62  SE  62. 

Pa. — Germantown  Pass.  R.  Co.  v. 
Fitter,  60  Pa.  124,  100  AmD  646. 

Eng. — Garden  Gully  United  Quartz 
Min.  Co.  V.  McLIster,  1  App.  Cas.  39.; 
In  re  Agriculturist  Cattle  Ins.  Co.,  L. 
R.  6  Ch.  79;  Spackman  v.  Evans,  L.  R. 
3  H.  L.  171;  Sweny  V.  Smith.  L.  R.  7 
Eq.  324;  Wood  v.  Woad,  L.  R.  9  Exch. 
19()-  Sudlow  v.  Dutch  Rhenish  R.  Co., 
21  Beav.  43,  52  Reprint  774:  Hart  v. 
Clarke,  6  De  G.  M.  &  G.  232.  55  EngCh 
232,  43  Reprint  1222  [aff  6  H.  L.  Cas. 
633.  10  Reprint  633];  Naylor  v.  South 
Devon  R.  Co.,  1  De  G.  &  Sm.  32,  63 
Reprint  959;  In  re  Quebrada  Co.,  Ltd., 
42  L.  J.  Ch.  27R;  Sparks  v.  Liverpool 
Water  Works,  13  Yes.  Jr.  428,  33  Re- 
print 354;  Prendergast  v.  Turton.  1 
Y.  &  Coll.  98,  20  EngCh  98,  62  Re- 
print 807;  Stubbs  v.  Lister,  1  Y.  & 
Coll.  81,  20  EngCh  81,  62  Reprint  799. 

Ont. — Christopher  v.  Noxon,  4  Ont. 

[a]  Oroiinda  for  l«U«fi  (1)  That 
the  stockholder  was  dead  and  no  ad- 
ministrator had  been  appointed. 
Glass  V.  Hope,  16  Grant  Ch.  (U.  C.) 
420.  (2)  That  notice  of  calls  was  not 
given.  Catchpole  v.  Ambergate,  etc., 
R.  Co.,  1  E.  &  B.  Ill,  72  BCL  111,  118 
Reprint  378.  (3)  That  the  meeting  at 
which  call  was  made  was  unlawfully 
held  outside  the  state.  Ormsby  v. 
Vermont  Copper. Min.  Co.,  66  N.  Y. 
628. 

[b]  The  eomplaliit  in  an  action  to 
set  aside  a  sale  Because  of  Invalidity 
of  the  order  of  assessment  should  be 
definite  as  to  the  matters  complained 
of.  Hennessey  v.  Alleghany  Min. 
Co.,  169  Cal./ 398,  113  P  1071. 

[c]  neoorM'— A  stockholder  whose 
stock  has  been  Improperly  forfeited 
Is  entitled  to  a  decree  that  the  cor- 
poration issue  to  him  a  like  amount 
of  stock  or  pay  him  the  highest  value 
of  the  stock  between  the  date  of 
the  forfeiture  and  the  expiration  of  a 
reasonable  time  for  him  to  purchase 


holder  one  whose  shares  have  been  illegally  for- 
feited,** or  it  will  see  that  he  is  given  credit  for 
what  his  shares  would  have  brought  if  properly 
sold.***  A  threatened  forfeiture  of  stock  which  has 
been  paid  in  full  may  be  enjoined,*^  as  may  a  for- 
feiture for  a  void  assessment,**  and  it  has  been  held 
that  a  corporation  would  be  restrained  from  for- 
feiting shares  pending  the  trial  of  an  action  bronght 
by  a  stockholder  to  rescind  his  contract  to  ta!ke 
shares.**  On  the  other  hand,  if  the  assessment  is 
valid,  the  fact  that  the  corporation  is  worthless  and 
seeking  to  acquire  the  stock  is  not  a  sufficient  ground 
for  injunction,'*  and  a  court  has  declined  to  inter- 
fere to  prevent  a  forfeiture  pending  the  settlement 
of  a  dispute  between  the  company  and  the  stock- 
holder as  to  what  is  really  due  by  the  latter  in  re- 
spect of  his  shares.*'  The  statute  of  limitations 
does  not  run  in  favor  of  the  corporation  until  the 
stock  is  declared  forfeited.**  The  right  to  relief 
from  a  forfeiture  may  be  lost  by  a  failure  to  seek 
relief  within  a  reasonable  time  or  by  acquiescence  in 
the  forfeiture.*^    Relief  may  be  denied  unless  the 

stock  after  notice  of  the  forfeiture 
with  Interest  and  dividends.  Wilson 
V.  Colbrado  Min.  Co..  227  Fed.  721,  144 
CCA  245;  Fox  v.  Selkirk  Land,  etc., 
Co.,  22  Man.  778,  8  DomLR  945,  22 
WestLR   680. 

an.  Stubbs  V.  Lister,  1  Y.  &  ColL 
81,  20  EngCh  81,  62  Reprint  799. 

31.  Moore  v.  New  Jersey  Lighter- 
age Co.,  57  N.  Y.  Super.  1,  5  NYS 
192. 

38.  See  Humphry  v.  Buena  Vista 
Water  Co.,  2  Cal.  A.  640,  84  P  296 
(holding  an  amended  complaint  suf- 
ficient to  show  that  less  than  a 
quorum  of  the  directors  had  under- 
taken to  levy  an  assessment). 

33.     Jones  v.  Facaya  Rubber,  etc., 
Co.,    [1911]    1   K.   B.    466. 
„f*.    Burham  v.  San  Francisco  Fuse 
Mfg.  Co.,  6  Cal.  24. 

38.     Naylor  v.  South  Devon  R.  Co., 

1  De  O.  &  Sm.  82,-63  Reprint  969. 
30,     Rice  V.  Pacific  R.  Co.,  66  Mo. 

146. 

87.  U.  8. — Wilson  v.  Colorado  Min. 
Co.,  227  Fed.  721,  144  CCA  245. 

Cal. — Sayre  v.  Citizens'  Gas  Light, 
etc.,  Co.,  69  Cal.  207,  7  P  437,  10  P 
408. 

Iowa. — Joseph  v.  Davenport,  116 
Iowa  268,  89  NW  1081;  Boll  v.  Camp, 
118  Iowa  616,  92  NW  703. 

La. — Lesseps  v.  New  Orleans  Ar- 
chitects' Co.,  4  La.  Ann.  316. 

Utah.-jHatch  v.  Lucky  Hill  Mln. 
Co.,  25  Utah  405,  71  P  865;  Raht  v. 
Sevier  Min.,  etc.,  Co.,  18  Utah  290.  64 
P  889. 

Eng. — Jones  v.  North  Vancouver 
Land,  etc.,  Co.,  [1910]  A.  C.  817; 
Garden  Gully  United  Quarts  Min.  Co. 
v:  McLIster,  1  App.  Cas.  39;  In  re 
County  Palatine  Loan,  etc.,  Co.,  L.  R 
9  Ch.  54;  In  re  Financial  Corp.,  L.  R 

2  Ch.  714;  In  re  North  Hallenbeagle 
Min.  Co.,  L.  R.  2  Ch.  321;  Houlds- 
worth  V.  Evans,  L.  R.  3  H.  L.  263,  6 
BRC  616;  Evans  v.  Smallcombe.  L.  R. 

3  H.  L.  249;  Spackman  v.  Evans,  L.  R 

3  H.  L.  171;  Rule  v.  Jewell,  18  Ch. 
D.  ,660,  19  ERC  561;  In  re  Cobre  Cop- 
per Mine  Co.,  L.  R.  9  Eq.  107;  In  re 
Tavistock  Ironworks  Co.,  L.  R.  4  Eq.' 
233;  Phosphate  of  Lime  Co.  v.  Green, 
L.  R.  7  C.  P.  43;  Hunter  v.  Stewart, 

4  De  Q.  F.  &  J.  168,  66  EngCh  168,  45 
Reprint  1148;   Matter  of  Joint-Stock 


Cos.  WInding-Up  Acts,  4  De  G.  &  J. 
437,  61  EngCh  437,  46  Reprint  169; 
Clements  v.  Hall,  2  De  G.  &  J.  173,  59 
EngCh  138,  44  Reprint  954;  Clegg  V. 
Edmondson,  8  De  G.  M.  ft  G.  787,  67 
EngCh  787,  44  Reprint  693;  In  Hart 
v.  Clarke,  6  De  G.  M.  &  O.  232.  66 
EngCh  183.  43  Reprint  1222  [aff  6  H. 
L.  cas.  633,  10  Reprint  633];  Re  State 
F.  Ins.  Co.,  32  L.  J.  Ch.  136;  Re  Phos- 
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stockholder  offers  to  pay  the  whole  amount  due,  both 
principal  **  and  interest  *•  and  expenses."  An  of- 
fer to  repurchase  forfeited  stock  is  not  a  sufficient 
tender  of  the  sum  dne.*^ 

[(  994]  9.  Damages  for  Wrongful '  Forfeitiire. 
A  stockholder  who  has  been  wrongfully  deprived  of 
bis  stock  may  at  his  option  seek  relief  in  equity,*' 
or  bring  an  aetion  for  damages  for  conversion,*' 
and  be  is  entitled  to  prove  damages  in  competition 
with  other  creditors  if  the  company  is  wotind  up,*^ 
but  he  must  first  pay  or  tender  to  the  corporation 
or  the  party  holding  the  stock  sold  the  amount  for 
which  it  was  sold.*'  The^  right  to  recover  damages 
for  wrongful  conversion  of  the  stock  may  be  lost  by 
laches  or  acquiescence.**  The  measure  of  damages 
for  an  unauthorized  forfeiture  is  the  market  value 
of  the  stock  at  the  time  of  the  act,*^  less  the  amount 
of  unpaid  calls  due  thereon.*' 

[$  995]  10.  Waiver  of  Right  to  Forfeit  and 
EstoppeL  It  has  been  held  that,  where  a  corporation 
has  power  to  sell  the  stock  of  a  corporator  for 
the  payment  of  each  call  as  it  is  made,  and  to 
hold  the  stockholder  responsible  for  the  deficiency, 
if  the  corporation  fails  to  sell  the  stock  as  each 
successive  defalcation  occurs,  and  waits  until  all 
the  calls  are  made,  it  thereby  loses  its  remedy  by 
sale,**  and  the  contrary  view  has  also  been  upheld;'" 
but  it  is  undoubtedly  true  that  a  corporation  may 
be  estopped  by  its  conduct  from  forfeiting  the  shares 
of  a  member." 

[i  996]  V.  Action  for  Amount  Due  on  Sub- 
Bcriptiona — 1.  Bight  of  Action" — a.  In  Gkneral 
The  questions  of  whether  the  remedy  of  the  corpora- 
tion, by  an  action  to  enforce  payment  of  unpaid 
subscriptions  to  its  stock,  may  be  exercised,  al- 
though the  corporation  also  has  a  remedy  by  way 


pha.t«  of  Lime  CO.,  Ltd.,  24  L.  T.  Rep. 
X   S    982  I 

B.'  c— ^ones  V.  North  Vancouver 
Land,  etc.,  Co.,  14  B.  C.  2S5. 

38.  Walker  v.  Ogden,  28  F.  Cas. 
No.  17,081,  1  Bias.  287;  Burbam  v. 
San  Francisco  Fune  iitg.  Co.,  7<  Cal. 
26.  17  P  929;  Mitchell  v.  Vermont 
Copper  Mln.  Co.,  67  N.  T.  280. 

ae.  Walker  v.  Ogden,  29  F.  Cafl. 
No.  17,081,  1  Bias.  287:  Raht  v.  Sevier 
Mln.,  etc.,  Co.,  18  Utah  290,  B4  P 
889 

40.  Wilson  V.  Duplin  Tel.  Co.,  139 
N.  C.  S95,  52  SB  62. 

41.  Shannon  v.  Tooker,  167  Cal. 
484,   140  P  10.1 

40.     See  supra  {  993. 

43.  U.  S. — Wilson  V.  Colorado  Mln. 
Co.,  227  Fed.  721,  142  CCA  245. 

Cal. — ^Herbert  Kraft  Co.  Bank  v. 
Orland  Bank,  133  Cal.  64,  65  P  143. 

Minn. — ^Allen  v.  American  Bldgr., 
etc.,  Assoc^  49  Minn.  544,  52  NW  144, 
32  AroSR  674. 

Or. — ^Budd  v.  Multnomah  St.  R.  Co., 
15  Or.  413,  15  P  659,  8  AmSR  169. 

Tex. — ^Nicholson-Watson  Shoe,  etc., 
Co.  V.  Urauhart,  82  Tex.  Civ.  A.  527, 
76  SW  45. 

Quo. — ^Acer  v.  Percy,  6  Que.  Pr.  401. 

44.  In  re  New  Chile  Oold  Mln.  Co., 
'  45  Ch.  D.  598. 

45.  Ward  v.  California  Celery,  etc, 
Co.,  15  Cal.  A.  84,  113  P  888. 

46.  Ward  v.  California  Celery,  etc., 
Co.,  15  Cal.  A.  84,  113  P  888. 

47.  Orrasby  v.  Vermont  Copper 
Mln.  Co.,  66  N.  Y.  623;  Budd  v.  Mult- 
nomah St.  R.  Co.,  15  Or.  413,  15  P  659, 
3  AmSR  169;  Stubbs  v.  Lister,  1  Y.  & 
Coll.  81,  20  BnarCh  81,  62  Reprint  799. 

4&  Grand  Valley  Irr.  Co.  v.  Frnita 
Impr.  Co.,  37  Colo.  488.  86  P  324; 
Budd  V.  Multnomah  St.  R.  Co.,  15  Or. 
413,  15  P  669,  3  AmSR  169;  Nicholson- 
Watson  Shoe,  etc.,  Co.  v.  Urquhart, 
32  Tex.  Civ.  A,  527,  75  SW  46. 

40.  Stokes  V.  Lebanon,  etc..  Tump. 
Co.,  6  Hnmphr.   (Tenn.)   241. 

Ml    Brockenbrobgh  v.  James  Riv- 


er, etc.,  Canal  Co.,  1  Patt.  &  H.  (Va.) 
94. 

61.  La. — Ives  V.  Citizens'  Bank,  16 
La.  Ann.  83. 

Mich.— Holllday  v.  Wrijtht,  184 
Mich.  608,  96  NW  949. 

Mo. — Moore  V.  Bank  of  Commerce, 
62  Mo.  377. 

N.  C— North  Carolina  Mut  L.  Ins. 
Co.  V.  Powell,  71  N.  C.  889;  Conigland 
V.  North  Carolina  Mut.  L.  Ins.  Co.,  62 
N.  C.  841,  98  AmD  89. 

Ont. — Freeman  v.  Canadian  Guard- 
ian L.  Ins.  Co.,  17  Ont.  L.  296,  12  Ont 
WR  781. 

BO.  Aotion  hf  oonaoUOatea  ooxvo- 
ntlon  see  infra  XVII. 

B3.     See  supra  {  97S. 

BV     See  supra  H  802,  808. 

55.  See  supra  9   802. 

56.  Franklin  Glass  Co.  v.  Alexan- 
der, 2  N.  H.  380,  9  AmD  92. 

67.  Heaaton  v.  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  276,  79  AmD  430. 

68.  Haywood,  etc..  Plank  Road  Co. 
v.  Bryan,  51  N.  C.  82. 

69.  Walker  v.  Mobile,  etc.,  R.  Co., 
34  Miss.  245. 

60.  Southern  Trust,  etc.,  Co.  y. 
Yeatman,  134  Fed.  810,  67  CCA  456 
[aft  130  Fed.  798];  Swatara  R.  Co.  v. 
Brune,-6  Gill  (Md.)  41. 

61.  U.  S. — Campbell  v.  American 
Alkali  Co.,  125  Fed.  207,  61  CCA  317; 
Nashua  Sav.  Bank  v.  Anglo-Amer- 
ican Land-Mortg.,  etc.,  Co.,  108  Fed. 
764,  48  CCA  16  [aff  189  U.  S.  221,  23 
set  517,  47  L.  ed.  782]. 

Ala. — Gayle  v.  Cahawba,  etc.,  R. 
Co.,  8  Ala.  586;  Selma,  etc.,  R.  Co.  v. 
Tipton,  5  Ala.  787,  39  AmD  344;  Beene 
V.  Cahaba,  etc.,  Co.,  S  Ala.  660. 

IlL— Peake  y.  Wabash  R.  Co.,  18  111. 
88 

ky. — Instone  v.  Frankfort  Bridge 
Co.,  2  Bibb  576,  6  AmD  638. 

Me.— York,  etc.,  R.  Co.  v.  Pratt,  40 
Me.  447;  Penobscot,  etc.,  R.  Co.  v. 
Dunn,  39  -Me.  687;  Buckfleld  Branch 
R.  Co.  v.  Irish,  39  Me.  44;  Bangor 
Bridge  Co.  v.  McMahon,  10  Me.  478. 


of  forfeiture  of  the  subscriber's  shares,"  and 
whether  such  an  action  must  be  based  on  an  express 
promise  by  the  subscriber  to  pay,'*  have  already  been 
considered.  Under  the  view,  that  the  action  to  en- 
force the  payment  of  subscriptions  must  be  based  on 
an  express  promise  to  pay,"  i  subscriber  who,  after 
a  bona  fide  sale  of  his  shares,  repurchases  them  can- 
not be  held  for  a  subsequent  assessment  upon  the 
promise  contained  in  his  original  subscription  agree- 
ment." An  action  to  recover  upon  an  unpaid  stock 
subscription  is  based  upon  the  subscription  contract 
and  not  upon  the  articles  of  incorporation,  unless 
the  two  are  combined." 

[$  997]  b.  Subscriptions  Payable  in  Property 
or  Services.  If  the  subscription  is  in  terms  payable 
in  labor  or  materials,  and  is  not  so  paid,  it  is  de- 
mandable  in  money,"  unless  the  subscriber  offered 
to  pay  according  to  the  terms  of  his  contract  and 
was  injured  by  a  refusal  to  accept  such  offer." 
A  subscription  payable  partly  in  the  stock  of  an- 
other corporation  must  be  accepted  in  conformity 
with  its  terms,  and  the  corporation  cannot  maintain 
an  aetion  against  the  subscriber  to  recover  in  cash 
the  amount  which  was  payable  in  stock.*** 

[$  998]  2.  Form  of  ActioDr-a.  In  OemeraL 
Regularly  the  form  of  the  action  at  common  law 
on  an  unpaid  subscription  is  indebitatus  assump- 
sit.'^ If  the  subscription  has  been  made  before  the 
coming  into  existence  of  the  corporation,  and  if  the 
corporation,  relying  upon  the  subscription,  has  ex- 
pended money,  it  may  maintain  an  action  against 
the  subscriber  as  for  money  laid  out  and  expended." 
Installments  may,  when  a  charter  specifically  so 
provides,  be  recovered  on  motion  in  any  court  of 
record."  Ii>  Quebec  the  code  permits  a  recovery  to 
be  had  by  summary  procedure.** 

Md.— Hughes  T.  Antletam  Mfg.  Co.. 
84  Md.  316. 

Mass. — Hotel  V.  Dickinson,  6  Gray 
686;  Taunton,  etc.,  Turnp.  Corp.  v. 
Whiting,  10  Mass.  327,  6  AmD  124; 
Bssex  Turnp.  Corp.  v.  Collins,  8  Mass. 
292. 

Mich. — Carson  v.  Arctic  Mln.  Co.,  6 
Mich.  288;  Dexter,  etc..  Plank  Road 
Co.  V.  Millerd,  3  Mich.  91. 

N.  H. — Ossipee  Hosiery,  etc,  Mfg. 
Co.  V.  Canney,  54  N.  H.  295. 

N.  T. — ^Buffalo,  etc,  R.  Co.  v.  Dud- 
ley, 14  N.  Y.  386;  Harlem  Canal  Co. 
V.  Seixas,  2  N.  T.  Super.  541: 
Dutchess  Cotton  Mfy.  v.  Davis,  14 
Johns.  288,  7  AmD  469. 

Pa. — Bavlngton  v.  Pittsburgh,  etc™ 
R.  Co.,  34  Pa.  358. 

Tenn. — Stokes  v.  Lebanon,  etc, 
Turnp.  Co.,  6  Humphr.  241. 

Tex. — McCord  v.  Southwestern  Sun- 
dries Co.,   (Civ.  A.)   158  SW  226. 

Vt. — Essex  Bridge  Co.  v.  Tuttle,  2 
Vt.  893. 

[al  B«i>l«vln  of  lirti— It  has  been 
held  that  a  stock  subscription  list, 
like  a  promlsaory  note  or  other  writ- 
ten obligation,  may  be  the  subject  of 
an  action  of  replevin  or  other  posses- 
sory action;  and  an  instance  of  such 
an  action  is  found  In  Louisiana, 
where  it  was  held  that  an  alternative  . 
judgment  for  forty  thousand  dollars, 
in  case  of  default  In  obeying  the 
order  of  the  court  to  deliver  the  list, 
was  invalid,  the  subscriptions  being 
on  credit  and  the  Judgment  not  rec- 
ognizing or  reserving  defendant's 
right  to  receive  a  corresponding 
amount  of  stock.  People's  Brewing 
Co.  V.  Boeblnger,  40  La.  Ann.  277, 
4  S  82 

60.  "Orlswold  V.  Peoria  University, 
26  111.  41,  79  AmD  361. 

63.  Chesapeake,  etc.,  Canal  Co.  v. 
Poor,  6  F.  (As.  No.  2,651,  3  Cranch 
C.  C.  598. 

64.  Laurentlan  Granite  Co.  v.  Mo- 

Laughlin.  ^ig^^lJee,^,;  Google 
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[$  999]  b.  AcUona  in  Sanity."'  Ordinarily  the 
remedy  of  the  corporation  at  law  to  enforce  the 
contract  of  subscription  is  fnll  and  complete,  and 
an  action  in  equity  will  not  lie."*  Nor  will  an  ac- 
tion in  equity  lie  for  relief  which  may  be  had  in  an 
action'  of  law  on  the  subscription  contract.'^  A 
stockholder  who  has  paid  for  his  stock  in  full  may 
maintain  an  action  in  equity  against  delinquent 
stockholders  who  are  at  the  same  time  controlling 
directors  of  the  corporation  for  their  fefusal  to  call 
for  unpaid  subscriptions  which  they  themselves 
owe.**  A  court  of  equity  is  the  appropriate  forum 
to  enforce  the  right  of  a.  stockholder  who  has  paid 
his  subscription  against  one  who  has  not  paid,  where 
the  corpoi'ation  has  ceased  to  perform  its  func- 
tions.«» 

[}  1000]  8.  Conditions  Precedent  "—a.  In 
CmieraL  When  the  corporation's  remedy  to  forfeit 
or  sell  the  stock  of  its  delinquent  members  is  cumu- 
lative,^* a  sale  or  forfeiture  of  the  stock  is  not  a 
condition  precedent  to  recover  an  assessment  in  an 
action  at  lawJ"  Under  some  statutes  the  right  to 
recover  by  action  is  dependent  upon  the  condition 
that  it  shall  have  elected  to  "waive"  its  right  to  col- 
lect it  by  a  sale  of  the  stock  upon  which  the  assess- 
ment is  delinquent;^*  and  if,  at  the  time  it  elected 
to  proceed  by  action,  the  corporation  has  lost  its 


right  to  sell  the  stock/*  it  has  no  right  to  proceed 
by  action.'* 

[$  1001]  b.  Demand.  Where  the  subscription 
or  assessment  is  due  at  a  fixed  time,  or  according  to 
the  terms  of  a  call,  there  need  be  no  demand  for 
payment.'*  One  demand  for  several  assessments  is 
sufficient."  When  a  statute  requires  a  demand  for 
a  stock  subscription  against  an  estate  to  afford  the 
personal  representative  an  opportunity  to  pay  the 
debt  and  avoid  the  costs  of  the  suit,  the  demand 
must  be  made  nnder^such  circumstances  as  will  en- 
title the  claim  to  payment.'* 

[i  1002]  4.  Limitations.  As  in  other  civil  ac- 
tion's, the  statute  of  limitations  is  a  good  defense  in 
an  action  on  a  stock  subscription,'*  and  no  equitable 
estoppel  will  prevent  a  subscriber  from  pleading  the 
statute.** 

[$  1003]  6.  Defenses— a.  In  OoneraL  Many 
matters  affecting  the  contract  of  subscription,  and 
which  may  be  urged  as  defenses  to  actions  thereon, 
have  already  been  specifically  treated.**  Defend- 
ant may  of  course  challenge  the  legality  of  the  as- 
sessment,** and  where  the  governing  statute  requires 
that  tlie  stockholders  shall  be  assessed  equally  in  re- 
spect of  their  subscriptions,  if  an  equal  assessment 
has  not  been  made,  this  fact  is  a  good  defense  on 
the  part  of  any  stockholder  when  sued  by  the  com- 


es. AotiOD  to  dbaxgu  Mookholdan 
for  bonaflt  ot  crtdltors  aee  Infra  { 
1692  et  seq.  ^^ 

66.  Me. — Chllds  v.  Cleaves,  95  Me. 
498.  50  A  714. 

Mlsa. — Freeman  v.  Winchester,  18 
MiSB.  677. 

Mo. — Brookllne  Canning,  etc.,  Co.  v. 
Evans,  163  Mo.  A.  664,  143  SW  828. 

Pa, — Strasburc;  R.  Co.  v.  Echter- 
nacht,  21  Pa.  220,  60  AmD  49;  OH  Co. 
V.  Riddle,  6  PhUa.  496. 

Tenn. — Stokes  v.  Lebanon,  etc., 
Turnp.  Co.,  6  Humphr.  241. 

67.  Slgua  Iron  Co.  v.  Clark,  77 
Fed.  496.     . 

[a]  XUnsttatloiw— Where  an  ac- 
tion at  law  to  collect  an  unpaid  sub- 
scription is  pending,  the  corporation 
cannot  maintain  a  bill  in  equity  to 
restrain  the  corporation  from  setting 
up  a  resolution  of  the  board  of  direc- 
tors as  constituting  a  release  from 
liability  for  cancellation  of  the  reso- 
lution since  the  contention  that  the 
resolution  is  fraudulent  and  void 
may  be  availed  of  in  the  action  of 
law.  Sigua  Iron  Co.  v.  Clark,  77  Fed. 
496. 

68.  Bergman  v.  Eivans,  92  Wash. 
158,  158  P  961. 

"A  subscriber  to  the  capital  stock 
of  a  corporation  is.  In  virtue  of  his 
promise,  a  debtor,  and  the  same  prin- 
ciple that  sustains  the  right  of  a 
stockholder  to  bring  an  action  for 
the  benefit  of  the  corporation  will 
sustain  the  suit  of  a  stockholder,  to 
compel  the  payment  of  unpaid  sub- 
scriptions." Bergman  Clay  'Mfg.  Co. 
v,  Bergman,  73  Wash.  144,  148,  131  P 
486  [quot  Bergman  v.  Evans,  supra], 

69.  Des  Arc  Bank  v.  Moody,  110 
Ark.  39,   161  SW  154. 

TO.    droBB  refexenoea; 

Issue  or  tender  of  certificates  of 
shares  as  a  condition  precedent  see 
supra  t  824. 

Subscription  of  full  amount  or  speci- 
fied amount  of  capital  stock  as  a 
condition  precedent  see  supra  {  809 
et  seq. 

Payment  of  subscriptions  or  certain 
amount  thereof  as  a  condition  pre- 
cedent see  supra  I  813  et  seq. 

Conditional  subscriptions  see  supra  i 
832  et  seq. 

Necessity  of  call  as  condition  to  lia- 
bility of  the  stockholder  see  supra 
Sj  938-942. 
71.     See  supra  i  976. 
73.     Nashua   Sav.  Bank   v.   Anglo- 


American  Land-Mortg.,  etc.,  Co.,  189 
U.  S.  221,  23  set  617,  47  L.  ed.  782  [aff 
108  Fed.  764,  48  CCA  16];  Murphy  v. 
PatapBOO  Ins.  Co.,  6  Md.  99;  Worces- 
ter City  Hotel  v.  Dickinson,  6  Gray 
(Mass.)  586;  Shattuck  v.  Robblns,  68 
N.  H.  665,  44  A  694;  New  Hampshire 
Cent.  R.  Co.  v.  Johnson,  SO  N.  H.  390, 
6i  AmD  300. 

7X  San  Bernardino  Inv.  Co.  v. 
Merrill,  108  Cal.  490,  41  P  487;  BotUe 
Min.,  etc.,  Co.  v.  Kern,  9  Cal.  A.  627, 
99  P  994;  National  Paraflne  Oil  Co.  v. 
Chappellet,  4  Cal.  A.  606,  88  F  606. 

[a]  Snlllaleiuqr  of  waiver, — A  reso- 
lution by  the  board  of  directors  "that 
the  president  and  secretary  are  here- 
by ordered  to  commence  suit  imme- 
diately for  the  collection  of  assess- 
ment' on  stock  BUfilciently  shows  a 
waiver  of  further  proceedings  under 
the  chapter  for  the  collection  of  de- 
linquent assfessments.  San  Gabriel 
Valley  Land,  etc.,  Co.  v.  Dennis,  4  Cal. 
Unrep.  Cas.  272,  34  P  441. 

74.  San  Bernardino  Inv.  Co.  v. 
Merrill,  108  Cal.  490,  41  P  487; 
Bottle  Mln.,  etc.,  Co.  v.  Kern.  9  Cal. 
A.  527,  99  P  994;  National  Paraflne 
Oil  C3.  V.  Chappellet,  4  Cal.  A.  506,  88 
P  606. 

75.  San  Bernardino  Inv.  Co.  v. 
Merrill,  108  Cal.  490,  41  P  487: 
Bottle  Min.",,  etc.,  Co.  v.  Kern,  9 
Cal.  A.  627,  99  P  994;  National  Para^ 
fine  Oil  Co.  V.  Chappellet,  4  Oal.  A. 
505,  88  P  506. 

76.  Cal. — Imperial  Land,  etc.,  Co. 
V.  Oater,  34  Cal.  A.  776.168  P  1159. 

Ga. — Winter  v.  Muscogee  R.  Co.,  11 
Ga.  438. 

111. — Goodrich  v.  Reynolds,  31  111. 
490,  83  AmD  240;  Spangler  v.  Indiana, 
etc.,  R.  Co.,  21  111.  276.  ' 

Ind. — Beckner  v.  Riverside,  «tc., 
Turnp.  Co.,  65  Ind.  468;  Heaston  v. 
Cincinnati,  ete.,  R.  Co.,  16  Ind.  276, 
79  AmD  430;  New  Albany,  etc.,  R.  Co. 
v.  McCormlck,  10  Ind.  499,  71  AmD 
387;  Ross  v.  Lafayette,  etc.,  R.  Co., 
6  Ind.  287;  New  Albany,  etc.,  R.  Co. 
V.  Pickens,  6  Ind.  247;  Corydon 
Steam-Mtll  Co.  v.  Pell,  4  Blackf. 
472.       ■" 

Kan. — Swan  v.  Pittsburgh  Driving 
Park,  etc.,  Assoc,  6  Kan.  A.  672,  61  P 
583. 

Ky. — Jones  v.  Hunaton,  6  Ky.  Op. 
284;  Bogy  v.  Klrksville  Tump.  Road 
Co.,  3  Ky.  Op.  165. 

Me. — ^Bethel,  etc..  Toll-Bridge  Co. 
y.  Bean,  58  Me.  89;  Penobscot  R.  Co. 


V.  Dummer,  40  Me.  172,  63  AmD  664. 

Or. — Mountain  Timber  Co.  v.  Case, 
66  Or.  417,  138  P  92. 

See  Robson  v.  C.  E.  Fennlman  Co., 
83  N.  J.  L.  453,  86  A  366  (holding  that 
a  counterclaim  in  an  action  by  the 
subscriber  for  salary  was  a  sufficient 
demand). 

[a]  Vh*  ml*  haa  bean  applied  to  a 
county  which  has  become  a  stock- 
holder in  a  private  corporation.  Os- 
tenton  v.  Carter  County,  '12  Ky.  Op. 
464. 

77.  Spangler  v.  Indiana,  etc.,  R. 
Co.,   21   111.   276. 

78.  Laughlln  v.  Orangevllle,  etc 
Turnp.  Co.,  1  KyL  848. 

79.  Great  Western  Tel.  Co.  v.  Pur- 
dy.  162  U.  S.  329,  16  SCt  810,  40  L.  ed. 
986;  Garrigue  v.  Arnott,  80  111.  A. 
24.  ^ 

Operatlaii  aad  •Sao*  of  atatut*  of 
Unutatioiia  see<Llmitation  of  Actions 
[26   Cyc  1033]. 

80.  Pittsburgh,  etc.,  R.  (3o.  v.  Gra- 
ham, 36  Pa.  77. 

81.  Cross  rsfsrsmoss; 
Discharge  by  withdrawal,  release,  or 

nonpayment  of  other  subscriptions 
see  supra  {  90S..       i 
EfTect  of: 

Amendment  of  charter  see  supra  { 

204. 
By-laws      releasing      stockholders 
from  obligation  to  pay  for  shares 
see  supra  {  6. 
Change  of  name  of  corporation  see 

supra  9  386. 
De    facto    corporate    existence    see 

supra  9   220  et  seq. 
Fraud    in   obtaining   the   subscrip- 
tion see  Bupra  t  866  et  seq. 
Increase    or    reduction    of    capital 

stock  see  supra  (i  747,  748. 
Want   or   failure  of   consideration 

for  stock  Issued  to  other  stock-  * 
.    holders  see  supra  {  612  et  seq. 
Estoppel  to  deny  corporate  existence 

see  supra  S  260. 
Failure  to  form  corporation  either  de 
Jure  or  de  facto  see  supra  i  208  et 
seq. 
Failure  to  fulfill  conditions  precedent 
aee  aupra   9   901;  and  cross  refer- 
ences note  70.  ,      ■■ 
88.    Hamilton    v.    Grand    Rapids, 
etc.,  R.  Co.,  IS  Ind.  847:  Cowley  v. 
Grand   Rapids,   etc.,   R.   Co.,   IS  Ind. 
61:    Price   v.   Grand   Rapids,   etc.,  K- 
Co.,  18  Ind.  58;  Lancaster  Starch  Qo. 
V.  Moore,  62  N.  H.  671;  Oevenger  v. 
Moore,    71   N.   J.  L.  148,   68  A  !!8. 


F»r  Utw  ••■•■,  Oevelopmuita  and  «hMwa«  in  the  law  see  cumulative  Annotations,  aama  titl^  pace  and  note  nun^ber. 
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pany  to  irecover  an  assessment.'*  Notwithstanding 
the  management  of  the  corporation  may  have  been 
sueh  as  to  afford  the  stockholders  a  ground  for  re- 
lief in  equity,"  the  stockholder  may  not  in  all  oases 
avail  himself  thereof  in  defense  to  an  action  at  law 
on  his  subscription.^ 

[i  1004]  b.  Set-Oft  and  Ooaaterclaim.  Where 
the  corporation  is  a  going  concern  and  seeks  to  col- 
lect unpaid  subscriptions  for  its  own  benefit  exclu- 
sively, the  subscriber  may  set  off  debts  due  from  it 
to  him.**  When  a  company,  while  a  going  con- 
cern, sues  a  stockholder  for  a  call,  and  he  sets  up  a 
defense  of  set-off,  an^  before  judgment  is  obtained 
a  winding-up  of  the  company  commences,  the  de- 
fense of  set-off  in  the  action  does  not  prevent  the 
application  of  the  ordinary  rule  that  the  debt  owing 
by  the  company  to  the  stockholder  cannot  be  set  off 
in  proceedings  in  the  winding-up'  to  obtain  payment 
of  the  e&a." 

[i  1005]  6.  Jurisdiction  and  Vetme.  In  some 
jm'isdictions  express  provision  is  made  by  statute  as 
to  the  venue  of  actions  upon  stock  subscriptions.** 
In  the  absence  of  such  provision  it  would  seem  that 
the  ordinary  rules  as  to  the  venue  of  actions  by 
and  against  corporations,**  or  of  civil  actions  g^n- 
erally,**  will  apply.  Assessments  by  a  private  cor- 
poration upon  its  stockholders  are  not  included  with- 
in the  meaning  of  the  term  "assessments"  as  used 
in  a  provision  that  a  particular  eourt  shall  have  ex- 
clusive jurisdiction  of  cases  involving  any  "taxes, 
impost,  assessment,  toll  or  municipal  fines."  *^ 

U  1006]  7.  Who  May  Sne  and  Parties  *2—«. 
In  General.  Actions  to  collect  assessments  against 
stockholders  are  regularly  brought  in  the  corporate 
name,**  although  the  contract  may  have  been  made 
with  public  commissioners  acting  for  the  benefit  of 
the  intended  corporation.'**  But,  where  the  trustees 
are  an  incorporated  body,**  they  may  bring  the  ac- 
tion in  their  own  name,  alleging  their  corporate 


character.**  Where  the  promise  is  to  piy  the  treas- 
urer of  the  corporation,  an  action  may  be  main- 
tained by  the  person  who  is  treasurer  at  the  time 
the  action  is  brought;*^  this  is  likewise  true  where 
the  promise  is  to  pay  the  treasurer  who  shall  be 
chosen,**  although  it  has  also  been  held  that  the 
corporation  alone  is  the  proper  party  to  bring  an 
action  on  such  an  agreement.**  Where  by  the  terms 
of  an  underwriting  agreement  the  managers  thereof 
are  made  the  custodians  of  the  funds  subscribed, 
they  may  maintain  an  action  to  collect  unpaid  sub- 
scriptions.^ Notwithstanding  the  organizers  oi  a 
corporation  have  paid  to  it  the  amount  of  a  sub- 
scriber's subscription  in  his  stead,  the  qorporation 
may  sue  to  recover  such  amount  as  trustee  for  the 
benefit  of  the  others  joining  in  the  oi^nization 
agreement.*  Where  the  subscription  contract  con- 
templates an  express  assignment  of  the  subscrip- 
tions to  the  corporation  after  its  formation,  the  cor- 
poration cannot  sue  without  such  an  assignment.* 
In  some  statutory  agreements  of  organization,  espe- 
cially in  England,  the  atjtion  is  brought  by  an  of- 
ficer of  the  corporation  named  as  "its  public  o£S- 
cer,"*  or,  in  the  ease  of  English  cost-book  com- 
panies, by  the  'purser.*'  If  the  corporation  has 
changed  its  name,  it  is  immaterial  that  the  action  is 
brought  in  the  old  name  if  the  misnomer  is  not 
pleaded  in  abateinent.*  When  during  the  pendency 
of  an  action  to  recover  on  a  stock  subscription  a 
receiver  is  appointed  for  the  corporation,  it  is  prop- 
er to  make  him  a  plaintiff  as  usee.' 

[i  1007]  b.  AJsaignee.  Under  the  general  com- 
mon-law rule  as  to  the  right  of  the  assignee  of  a 
chose  in  action  to  sue  thereon  in  his  own  name,* 
the  assignee  of  an  unpaid  stock  aubscription  cannot 
sue  thereon  in  his  own  name  to  collect  such  sub- 
scriptions* in  the  absence  of  an  express  or  implied 
promise  to  pay  him,'*  but  the  suit  must  be  brought 
in  the  name  of  the  corporation  for  the  use  of  the 


83.  E^iropean,  etc.,  R.  Co.  v.  Hc- 
Leod,  1«  N.  B.  3. 

84.  See  infra  {  1338  et  seq. 

8Sb  Ottawa,  etc.,  R.  Co.  v.  Black, 
19  III.   262. 

[a]  XUiuitntioiia.F— (1)  This  rule 
has  been  applied,  for  example,  wbere 
the  company  has  power  to  Ieaa«  Its 
property,  and  in  so  doln?  has  ex- 
ceeded its  power  (Ottawa,  etc.,  R.  Co. 
V.  Black,  79  111.  262),  (2)  or  where  a 
lease  of  the  property  of  the  company 
i>  tor  the  purpose  of  defrauding  the 
stockholders  (Ottawa,  etc.,  R.  Co.  v. 
Black,  supra),  (3)  or  of  perverting; 
the  franchise  and  property  to  fraudu- 
lent and  illegal  purposes  (Ottawa, 
etc.,  R.  Co.  T.  Black,  supra).      < 

88.  Paine  v.  Central  Vermont  R. 
Co.,  113  U.  S.  152,  6  set  1019,  30  U  ed. 
W;  Graebner  v.  Post,  11»  Wis.  392,  96 
NW  783,  100  AmSR  890;  In  re  Stran- 
ton  Iron,  etc.,  Co.,  L>.  R.  19  Bq. 
449. 

87.  In  re  Hiram  Uaxlm  Lamp  Co., 
[1903]  1  Ch.  71. 

88.  See  statutory  provisions;  and 
Pittsburgh  Wholesale  Grocery  Co.  v. 
Rearlch,  67  Pa.  Super.  490;  Hanover 
Junction,  etc.,  R.  (%.  v.  Haldeman,  2 
Chest.  Co.  (Fa.)  256;  Richmond,  etc., 
P.  Ins.  Ck>.  V.  MacDonald,  12  Que.  Pr. 
J74. 

88.    See  infra  XIV,  F. 

80.  See  Venue  [40  Cyc  1 

81,  Arroyo  Ditch,  etc.,  Co.  v.  Los 
Angeles  CJounty '  Super.  CH.,  92  Cal. 
47.  28  P  54,  27  AmSR  91. 

.  93.    Allsffmtloii  of  ilglit  to  mM  see 
infra  S  1011. 

88.  U.  S. — ^In  re  Putman,  193  Fed. 
4«4. 

_Ga. — ^Branch     v.-    Augusta     Olass 
Works,  95  Ga.  673,  23  SE  128. 

111. — ^Hamilton    v.    Elsendrath,    185 


yo. 


III.  A.  602. 

Ky. — Stone  v.  Monticello  Constr. 
Co.,  136  Ky.  659,  117  SW  369,  40  LRA 
NS  978,  21  AnnCas  640. 

Mass. — Atbol  Music  Hall  Co.  v. 
Carey,  116  Masri.  471;  Taunton,  etc.. 
Tump.  Corp.  v.  Whiting,  10  Mass.  327, 
6  AmD  124:  Gllmore  v.  Pope,  5  Mass. 
491. 

N.  J. — Delaware,  etc.,  B.  Co.  v. 
Irick,  23  N.  J.  L.  321. 

N.  T. — Slgua  Iron  Co.  v.  Brown,  B8 
App.  Div.  436,  69  NYS  295  [aft  S3 
Misc.  50.  68  NYS  141,  and  afl  171 
N.  Y.  488,  64  NB  194]. 

Oh. — Mllford,  etc..  Tump.  Co.  v. 
Brush,  10  Oh.  Ill,  36  AmD  78. 

Pa. — Edlnboro'  Academy  v.  Robin- 
son, 87  Pa.  210,  78  AmD  421. 

W.  Va.— White  v.  McCuUagh,  74 
W.  Va.  160,  81  SE  720. 

Ont. — Bamed's  Banking  Co.  v. 
Reynolds,  3  Ont.     A.  371. 

[a]  A  voluntary  affMemnit  among 
■tookboUUM  to  p^y  a  certain  per  cent 
on  the  then  unpaid  shares  for  the  sat- 
isfaction of  creditors  would  Inure 
to  the  benefit  of  the  corporation,  and 
could  be  enforced  by  it  on  the  same 
principle  that .  authorized  a  corpora- 
tion to  enforce  a  valid  agreement  to 
subscribe  for  stock  made  before  the 
organization  is  effected.  Hill  v. 
Atoka  Coal,  etc.,  Co.,  124  Mo.  513,  25 
SW  926,  32  SW  111. 

B4.  Delaware,  etc.,  R.  Co.  v.  Irick. 
23  N.  J.  L.  321. 

95.    See  supra  }  37. 

»•.  Comfort  V.  Leiand,  8  WharL 
(Pa.)  81. 

97.  Ramey  v.  Anderson,  26  S.  C.  L. 
300. 

98.  Thompson  v.  Page,  1  Mcftc, 
(Mass.)  565. 

99.  Athol  Music  Hall  Co.  v.  Carey; 


116  Mass.  471. 

1.  White  V.  McCuUagh,  74  W.'Va. 
160,  81  SE  720.  . 

B.  De  Givervllle  Land  C^.  v. 
Thompson,  190  Mo.  A.  682,  176  SW 
409. 

8.  DotBon  V.  Savannah  Pure  Food 
Canning  Co.,  140  Ga.  161,  78  SE  801. 

[a]  XIlnctXMtlon. — Where  the  sub- 
scription agreement  does  not  contem- 
plate the  immediate  formation  of  a 
corporation,  but  contemplates  the 
erection  of  a  factory  paid  for  from 
the  subscriptions  which  are  made  pri- 
marily with  the  party  agreeing  to 
erect  a  factory,  and  expressly  pro- 
vides for  an  asslgmment  of  anything 
remaining  after  payment  of  such 
party  to  the  corporation  to  be  formed, 
the  corporation  cannot  sue  In  the  ab- 
sence of  such  an  assignment.  Dotson 
V.  Savannah  Pure  Pood  Canning  Co., 
140  Ga.  161,  78  SE  801.  ' 

A.  Smith  V.  Goldsworthy,  4  Q.^  B. 
430,  45  ECL  430,  114  Reprint  960; 
Chapman  v.  Mllvain,  5  Exch.  61,  156 
Reprint  27;  Wills  v.  Sutherland,  4 
Exch.  211,  164  Reprint  1187  [ad  5 
Exch.  715,  155  Reprint  313];  Welland 
R.  Co.  V.  Blake.  6  H.  &  N.  410,  158 
Reprint  169;  Skinner  v.  Lambert,  4 
M.  &  O.  477,  43  ECL  249,  134  Reprint 
196;  Lawrence  v.  Wynn,  5  M.  &  W. 
365,  151  Reprint  15»'. 

B.  32  &  33  Vict,  c  19   {  13. 

8.  Gray  v.  Monongahela  Nav.  Co., 
2  Watts  &  S.  (Pa.)  166,  37  AmD 
500. 

7.  Branch  v.  Augusta  Glass 
Works,  96  Ga.  673,  23  SE  128. 

8.  See  Assignments  I  189. 

9.  Glp.nn  v.  Marbury,  145  U.  S. 
499,  12  set  914,  36  L.  ed.  790. 

10.  Glenn    v.    Marbury,    146^1 
499,  12  set  914,  36  L.  ed,  790.  J* 
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assignee,"  and  no  snch  promise  to  pay  the  aas^ee 
can  be  implied  from  the  general  anthority  -which 
every  stockholder  is  presumed  to  give  the  corpora- 
tion to  deal  with  its  property  in  a  lawful  man- 
ia 

c.  Joinder  of  Defendants.  Since  gen- 
eraliy  the  liability  of  subscribers  upon  a  stock  sub- 
seription  contract  is  several  and  not  joint,^'  separate 
actions  lie,^*  and  it  as  improper  to  join  other  sub- 
scribers in  an  action  against  one.^"  Hence  where  a 
person  signs  two  contracts  of  subscription,  one  as 
executor  and  one  individually,  two  actions  must  be 
brought  against  him.** 

[$  1009]  8.  Pleading— a.  Complaint,  Declara- 
tion, or  Petition— (1)  In  GeneraL  In  an  action  to 
recover  an  unpaid  balance  upon  a  subscription  con- 
tract, the  declaration,  complaint,  or  petition  must 
state  a  cause  of  action  arising  out  of  the  contract.*^ 

Deficiency.  In  an  action  under  a  statute  to  re- 
cover the  deficiepcy  remaining  after  the  forfeiture 
or  sale  of  the  delinquent  stockholder's  stock,  the 
contract  liability  should  not  be  declared  on.** 

[$  1010]     (2)    Particular  Allegationa— (a)   Oor- 

porate  EziEtence  and  Organization.    Under  the  rules 

:  applicable  to  the  allegation  of  corporate  existence 

U.  Glenn  v.  Marburv,  146  U.  S. 
4»9,  12  set  914,  36  U  ed.  790;  Qlenn 
V.  Busey,  IS  D.  C.  23S. 

U.    Glenn   ▼.   Marbury,   145   U.   S. 
:  499,  12  8Ct  914,  36  L.  ed.  790. 

13.  See  supra  t  807. 

14.  Erie,  etc.,  R.  Co.  v.  Patrick, 
2  Abb.  Dec.   (N.  T.)  72,  2  Keyea  2S6. 

15.  Price  V.  Grand  Rapids,  etc.,  R. 
Co.,  18  Ind.  137;  Herron  v.  "Vance,  17 
Ind.  595;  Haynea  v.  Kent.  8  La.  Ann. 
132;  Hartnett  v.  St.  Louis  Mln.,  etc.. 
Co.,  61  Mont.  395.  153  F  437;  Chlcaico 
Bldgr.,  etc^  Co.  v.  Brownlngr,  19  Pa. 
Super.  355. 

le.  Brie,  etc.,  R.  Co.  v.  Patrick,  2 
Abb.  Dec.  (N.  T.)  72,  2  Keyea  266. 

17.  Ark. — Mississippi,  etc.,  R.  Co. 
V.  Gaster,  20  Ark.  455. 

Cal. — San  Bernardino  Inv.  Co.  ▼. 
Merrill.  108  Cal.  490.  41  P  487. 

111. — ^Mlddlecoff  Hotel  Co.  v.  Teo- 
mans.  89  111.  A.  170. 

Ind. — Fox  V.  Allensville,  etc. 
Tump.  Co.,  46  Tnd.  31;  Morehouse  v. 
Northwestern  Gravel  Road  Co.,  44 
Ind.  473;  Haln  v.  North  Western 
Gravel  Road  Co.,  41  Ind.  196;  Haun 
V.  Mulberry,  etc..  Gravel  Road  Co.,  S3 
Ind.  103;  Gebhart  v.  Junction  R.  Co., 
19  Ind.  484;  Corydon  Steam-Mill  Co. 
V.  Fell,  4  Blackf.  472. 

Ky. — Knottsvllle  Roller  Mill  Co.  v. 
Mattlngly,  36  SW  1114,  18  KyL  246: 
Instone  v.  Frankfort  Bridge  Co.,  2 
Bibb  676,  5  AmD  638. 

Md. — Maltby  v.  Northwestern  Vir- 
ginia R.  Co.,  16  Md.  422. 

Mass. — ^Amberst,  etc,  R.  Co.  v. 
Watson,  4  Gray  61. 

Minn. — Duluth  Inv.  Co.  v.  Witt,  63 
Minn.  638,  65  NW  956;  Walter  A. 
Wood  Harvester  Co.  t.  Robblns,  66 
Minn.  48,  67  NW  317;-  Minneapolis 
Threshing-  Mach.  Co.  v.  Crevier, .  39 
Minn.  417,   40  NW  607. 

Miss. — Flser  v.  Mississippi,  etc.,  R. 
Co.,  32  Miss.  359. 

N.  H.— Atlantic  Mut.  P.  Ins.  Co.  v. 
Young,  38  N.  H.  461,  76  AmD  200. 

N.  J. — Trenton  City  Bridge  Co.  v. 
Perdlcarls,  29  N.  J.  L.  367. 

Oh. — Mansfield,  etc.,  R.  Co.  v.  Hall, 
26  Oh.  St.  310;  Pennsylvania,  etc.. 
Canal  Co.  v.  Webb,  9  Oh.  136. 

Pa. — Bavington  v.  Pittsburgh,  etc, 
R.  Co„  84  Pa.  868. 

R.  I. — ^Woonsocket  Union  R.  Co.  v. 
Taft.  8  R.  I.  411. 

Wash. — McKay  v.  Elwood,  12 
Wash.  679,  41  P  919. 

Ont. — ^Barned's  Banking  Co.  v. 
Reynolds,  40  U.  C.  Q.  B.  436  [app 
allo-wed  on  other  grounds  3  Ont.  A. 
371,  and  restored  Caaael  Dig.  170]. 


ta]  AUHTwtioas  feald 
Dotson  V.  Savannah  Pure  Food  Can' 
nine  Co.,  140  Ga.  161,  78  SB  801; 
Beckner  v.  Riverside,  etc..  Tump.  Co., 
65  Ind.  468;  Haywortb  v.  Junction  R. 
Co.,  13  Ind.  348;  Swan  v.  Pittsburgh 
Drl-vlng  Park,  etc.,  Assoc,  6  Kan.  A. 
672,  61  P  583;  Henderson,  etc.,  R.  Co. 
V.  Leavell.  16  B.  Mon.  (Ky.)  358; 
Minneapolis  Threshing  Mach.  Co.  v. 
Crevier,  39  Minn.  417,  40  NW  607; 
Buffalo,  etc.,  R.  Co.  v.  Dudley,  14 
N.  T.  336;  Oswego,  etc.  Plank  Road 
Co.  V.  Rust,  6  How.  Pr.  (N.  Y.)  390. 

la.  Amherst,  etc.,  R.  Co.  v.  -Wat- 
son, 4  Gray  (Mass.)  61;  Troy,  etc,  R. 
Co.  V.  Ne-wton,  1  Gray  (Mass.)  644. 

U.    See  infra  XI-V^  F. 

90.  Planters,  etc.,  Independent 
Packet  Co.  v.  \7ebb,  144  Ala.  666,  39  S 
662;  Selma,  etc,  R.  Co.  v.  Tipton,  6 
Ala.  787;  Grubb  v.  Mahoning  Nav.  Co., 
14  Pa.  302;  McKay  v.  Elwood,  12 
Wash.  679,  41  P  919;  Milwaukee 
Brick,  etc.,  Co.  v.  Schoknecht,  108 
Wis.  457,   84  NW  838. 

[a]  Xa  Xadlaaa  (1)  it  Is  not  neces- 
sary, in  an  action  on  a  subscription 
made  to  an  existing  corporation,  that 
complainant  allege  every  step  taken 
leading  up  to  and  constituting  Us 
corporate  organization.  Miller  v. 
Wild  Cat  Gravel  Road  Co.,  62  Ind. 
51;  Williams  v.  Franklin  Tp.  Academ- 
ical Assoc,  26  Ind.  310:  Heaston  v.. 
Cincinnati,  etc.,  R.  Co.,  16  Ind.  275,  79 
AmD  430;  Shlck  v.  Citizens'  Enter- 
prise Co.,  16  Ind.  A.  329,  44  NE  48, 
67  AmSR  230.  (2)  It  Is  sufficient  to 
aver  that  the  subscription  was  made 
to  complainant.  Shlck  v.  Citizens' 
Enterprise  Co.,  supra.  (3)  It  la  not 
necessary  that  the  complaint  allege 
In  terms  that  all  the  steps  have  been 
taken  which  were  necessary  to  bring 
the  corporation  Into  existence.  Mil- 
ler V.  Wild  Cat  Gravel  Road  Co., 
suprsu  (4)  In  actions  on  preliminary 
subscriptions  the  complaint  must 
show  that  all  steps  necessary  to 
create  a  legal  corporation  have  been 
taken.'  Wheeler  v.  Thayer,  121  Ind. 
64,  22  NE  972;  Stelnmets  v.  Ver- 
sailles, etc,  Turnp.  Co.,  57  Ind.  457; 
Whltworth  V.  Blakey,  65  Ind.  510; 
Nelson  v.  Blakey,  64  Ind.  29;  Miller 
V.  Wild  Cat  Gravel  Road  Co.,  52  Ind. 
51;  Nelson  v.  Blakey,  47  Ind.  38: 
Fox  V.  Allensville,  etc.,  Turnp.  Co.,  46 
Ind.  81;  Morehouse  v.  Northwestern 
Gravel  Road  Co.,  44  Ind.  473;  Hain  v. 
Northwestern  Gravel  Road  Co.,  41 
Ind.  196;  Haun  v.  Mulberry,  etc.. 
Gravel  Road  Co.,  33  Ind.  103;  Wil- 
liams   v.    Franklin    Tp.    Academical 


generally,**  it  is  ordinarily  snfScient  that  plaintiff 
in  an  action  to  enforce  stock  subscriptions  all^^ 
the  fact  of  its  incorporation  generally,***  particulaiiy 
if  it  is  incorporated  under  a  general  law.**  It  is  not 
incumbent  upon  plaintiff  to  make  the  entire  certifi- 
cate of  its  incorporation  a  part  of  the  declaration,*' 
at  least  as  against  demurrer.**  Where  the  statute 
does  not  make  a  formal  organization  of  the  company 
by  the  election  of  officers  essential .  to  corporate 
existence,  it  is  not  necessary  to  aver  such  an  elec- 
tion.*^ It  is  not  necessary  to  anticipate  defenses 
growing  out  of  irregularities  in  the  organization  of 
the  corporation.*"  Where  the  corporation  as  or- 
ganized varies  materially  from  that  described  in  the 
subscription  agreement,  the  declaration  must  allege 
that  defendant  consented  to  the  change.** 

[i  1011]  (b)  Bigbt  to  Sue.*'  Where  the  ac- 
tion is  instituted  by  a  corporation  on  a  subscrip- 
tion contract  made  prior  to  organization  with  the 
agents  or  commissioners  of  a  corporation,  there 
should  be  an  averment  that  the  rights  under  the 
agreement  for  subscription  have  been  transferred  to 
the  corporation.**  Where  there  is  a  variance  be- 
tween the  name  of  the  corporation  in  the  subscrip- 
tion contract  and  in  the  complaint,  there  must  be  an 

Assoc,  26  Ind.  810;  Wert  v.  CTaw- 
fordsvllle,  etc.,  Turnp.  Co^  19  Ind. 
242;  Shlck  v.  Citizens'  Enterprise 
Co.,  15  Ind.  A.  329,  44  NE  48,  67  Am 
SR  230. 

81.  Oswego,  etc..  Plank  Road  Co. 
▼.  Rust,  6  HowPr  (N.  Y.)  390; 
Dutchess  Cotton  Mfy.  v.  Davis.  14 
Johns.  (N.  Y.)  238,  7  AmD  459;  Che- 
raw,  etc.,  R.  Co.  v.  White,  14  S.  C.  51. 

991.  American  Alkali  Co.  v.  Camp- 
bell, 113  Fed.  398. 

as.  Avon  Springs  Sanitarium  Co. 
V.  Weed,  119  App.  Dlv.  660)  104  NTS 
58  [rev  on  other  grounds  189  N.  Y. 
567,  82  NE  1123]. 

94.  Grubb  T.  Mahoning  Nav.  Co.. 
14  Pa.  302. 

25,  McKay  v.  Elwood,  12  Wash. 
679,    41   P   919. 

ae.  Mlddlecott  Hotel  Co.  v.  Yeo- 
mans,  89  111.  A.  170. 

9(7.  '  Venoaa  entitled  to  sne  see 
supra  {I  1006-1008. 

SB,  tioutaenhlzer  v.  Farmers',  etc 
Milling  Co.,  6  Colo.  A.  479,  39  P  6t; 
Corydon  Steam-MiU  Co.  v.  Fell,  4 
Blackf.  (Ind.)  472;  Minneapolis  Har- 
vea|ter  -works  v.  Llbby,  24  Minn.  327; 
Arnold  Monophase  Electric  Co.  v. 
Chew,  21  Pa.  Super.  407. 

[a]  AvpUoaMoaa  of  mla. — (1)  An 
action  by  a  corporation  to  recover  an 
alleged  stock  subscription  cannot  re- 
sult in  a  Judgment  for  -want  of  a  suf- 
ficient alfldavlt  of  defense,  where  It 
appears  from  the  statement  of  claim 
and  the  affidavit  of  defense  that  de- 
fendant with  others  isubscrlbed  to 
certain  preliminary  expenses,  prior  to 
the  Incorporation  of  plalntlR  com- 
pany, in  the  taking  out  of  patents, 
but  there  is  nothing  to  show  that  the 
corporation  had  acquired  the  right  to 
the  unpaid  subscription  to  the  original 
fund  by  assignfnent,  ■uoceasion,  or 
otherwise,  Arnold  Monophase  Elec- 
tric Company  v.  Chew,  21  Pa.  Super. 
407.  (2)  -Where  the  subscription  con- 
tract contains  a  provision  that  the 
money  is  to  be  paid  to  a  committee, 
the  complaint  must  show  that  the 
committee  was  selected  and  that  Its 
authority  to  receive  the  money  WM 
transferred  to  the  corporation.  Lout- 
senhlzer  v.  Farmers',  etc.  Hilling 
Co.,  6  Cole  A.  479,  89  P  «6. 

[b]  •aflMeaogr  of  aUscatiaa^ 
(1)  A  complaint  alleging  that  the 
corporation  was  duly  organised,  that 
the  stock  subscriptions  were  oulT 
transferred  to  the  corporation  so  or- 
ganized, and  that  the  conditions  en 
which  the  stock  subscriptions  were 
made   have   been   fulfilled,   has  been 


For  later  eaaea,  derelopnsBta  and  ebaagea  In  the  law  see  cumulative  Annotations,  sams  title,  page  and  note  number. 
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averment  that  the  eontract  was  made  with  plaintiff 
by  the  name  nsed  in  the  complaint.**  Wh^re  the 
corporation  has  assigned  the  stock  Bnbsoriptions  and 
given  the  assignee  a  written  order  on  the  snbscriber 
which  has  been  accepted  by  the  latter,  all  of  these 
facts  should  be  alleged  in  the  complaint.'**  .Where 
the  statute  provides  that  certain  procedure  mast  be 
exhausted  l^fore  an  action  at  law. is  commenced, 
the  complaint  must  show  that  the  procedure  has 

[i  1012]  (c)  FnlflllmAnt  of  Conditions  in 
Solwcriiition  Contract.  Since,  notwithstanding  a 
condition  subsequent,  the  subscriber  is  a  stockhold- 
er with  all  the  rights  and  subject  to  all  the  lia- 
bilities of  a  stockholder  as  soon  as  his  subscription 
is  accepted,**  its  performance  need  not  be  allied:** 
but  if  the  subscription  is  made  to  depend  upon  the 
performance  by  the  corporation  of  a  valid  condi- 
tion  precedent,  its  performance  or  a  readiness  to 
perform  must  be  alleged.**  And  if  the  corporation 
relies  on  a  waiver  or  facts  excusing  performance, 
such  waiver  or  facts  must  be  alleged.'" 

[i  ldl3]  (d)  Subscription  of  Keaoisite  Amount 
of  Stock.  If  the  liability  of  the  subscriber  is  de- 
pendent upon  the  condition  precedent  that  the  cap- 
ital stock  or  a  certain  amount  thereof  be  sub- 
scribed,*' then  the  complaint  in  an  action  against 
the  subscriber  on  the  subscription  contract  must 
aver  the  fulfillment  of  «uch  a  condition.'^  Although 
the  rule  is  recognized  that' the  payment  of  subscrip- 
tion for  the  stock  cannot  be  enforced  until  the  whole 
amount  of  shares  has  been  subscribed,"  the  neces- 
sity of  a  direct  averment  may  be  obviated  by  the 


held  Bufflcient.  Minneapolis  Thresh- 
Ine  Mach.  Co.  v.  Crevler,  89  Minn. 
417,  40  NW  507.  (2)  Where  an  action 
is  brought  on  a  subscription  made 
prior  to  incorporation,  an  averment 
that  it  was  made  to  the  corporation 
Is  sufficient  without  a  specific  aver- 
ment that  plalntlS  Is  a  corporation 
and  the  same 'to  which  the  subscrip- 
tion was  made.  Shick  t.  Citizens' 
Enterprise  Co.,  16  Ind.  A.  329,  44  NB 
48,  E7  AmSR  230. 

a».  Feake  v.  Wabash  R.  Co.,  18 
HI.  88. 

SO.  Stockton  V.  Creager,  51  Ind. 
262  * 

31.  Bell  Dev.  Co.  v.  Marshall,  35 
Cal.  A.  324,  189  P  717. 

88.     See  supra  9  838. 

33.  Darrell  v.  HiUigoss,  etc., 
Oravel  Road  Co.,  90  Ind.  264;  New- 
Albany,  etc.,  R.  Co.  T.  Pickens,  6 
Ind.  247;  Henderson,  etc.,  R.  Co.  v. 
Leavell,  1<  B.  Mon.  (Ky.)  358;  Penob- 
scot R.  Co.  V.  White,  41  Me.  512,  66 
AmD  257. 

34.  Pla. — ^Martin  v.  Pensacola, 
etc.,  R.  Co.,  8  Fla.  370,  73  AmD  713. 

Ky. — McMillan  v.  Mays»lUe,  etc., 
R.  Co..  16  B.  Mon.  218,  236,  61  AmD 
181. 

Minn. — St.  Paul,  etc.,  R.  Co.  v.  Rob- 
bins,  23  Minn.  439. 
'  Miss. — ^Flser    y.    Mississippi,    etc., 
R.  Co.,  32  Miss.  359. 

Mont. — ^Enterprise  Sheet  Metal' 
Works  V.  Schendel,  173  P  1069. 

Nebr. — Boehme  v.  Omaha  Hotel 
Co.,  S  Nebr.  80:  Bstabrook  v.  Omaha 
Hotel  Co.,  5  Nebr.  76;  Llvesey  v. 
Omaha  Hotel  Co.,  6  Nebr.  60. 

Oh.— Trott  V.  Sarchett,  10  Oh.  St. 
241. 

R.  I. — Woonsocket  Union  R.  Co.  v. 
Taft,  8  R.  I.  411. 

[a]  Spactflea  npMidltiiM  of  •nb> 
aainUoami — Trott  t.  Sarchett,  10  Oh. 

35.  iSoehme  v.  Omaha  Hotel  Co., 
E  Nebr.  80;  Bstabrook  v.  Omaha  Ho- 
tel Co.,  6  Nebr.  76;  Livesey  v.  Omaha 
Bote!  Co.,  6  Nebr.  50. 

86.    See  supra  {I  809-812. 
37.    Cal. — San  Bernardino  Inv.  Co. 
T.  MerrUl.    108   Cal.   490,   41   P   487; 


San  Francisco  Commercial  Agency  v. 
Miller,   4  Cal.  A.   291,  87  F  630. 

Ind. — Shick  V.  Citizens'  Bnterprlse 
Co.,  15  Ind.  A.  829,  44  NB  48,  57  Am 

Ky.— KnottsvlUe  Roller  Mill  Co.  v. 
Mattlnsly,  35  SW  1114,  18  KyL,  248; 
Fry  T.  Lexington,  etc.,  R.  Co.,  2  Mete 
314. 

La. — State  v.  Atchafalaya  R.,  etc., 
Co.,  6  Rob.  63. 

Mass. — Central  Tump.  Corp.  v. 
Valentine,  10  Pick.  142;  Salem  MUU 
Dam  Corp.  v.  Ropes,  6  Pick.  23. 

Mont. — ^Enterprise  Sheet  Metal 
Works  v.  Schendel,  173  F  1069. 

Nebr. — Boehme  v.  Omaha  Hotel 
Co.,  5  Nebr.  80;  Bstabrook  v.  Omaha 
Hotel  Co.,  6  Nebr.  76;  Llvesey  v. 
Omaha  Hotel  Co.,  5  Nebr.  60. 

Wis. — Anvil  Mln.  Co.  v.  Sherman, 
74  Wis.  226,  42  NW  226.  4  LRA  232. 

[a]  In  Qeorgla  in  a  suit  by  a  cor- 
poration against  a  subscriber  to  its 
stock  on  a  general  subscription,  it  is 
not  necessary  to  allege  that  the  min- 
imum capital  stock  fixed  by  the  char- 
ter had  been  subscribed.  Dotson  v. 
..Savannah  Pure  Food  Canning  Co., 
140    Qa.    161,    78    SB   801. 

38.  See  supra  i  809. 

39.  Duluth  Inv.  Co.  v.  Witt,  63 
Minn.  638,  66  NW  956. 

[a]  That  the  coxporatlon  liaa  been 
duly  orgaalied  Is  a  sufficient  allega- 
tion. Pish  v.  Smith,  73  Conn.  377, 
47  A  711,  84  AmSR  161;  Dotson  v. 
Savannah  Pure  Food  Canning  Co.,  140 
Ga.  161,  78  BE  801;  Lall  v.  Mt.  Ster- 
ling Coal  Road  Co.,  13  Bush  (Ky.)  32; 
Duluth  Inv.  Co.  V.  Witt,  63  Minn. 
638,  65  NW  966;  Myers  v.  Sturgls, 
123  App.  Dlv.  470,  108  NTS  628  [afT 
197  N.  Y.  626  mem.  90  NB  1162 
mem]:  McKay  v.  Blwood,  12  Wash. 
579.  41  P  919. 

40.  Duluth  Inv.  Ctt.  v.  Witt,  63 
Minn.  638,  65  NW  966. 

41.  Ellis  V.  White,  (Tex.  «▼.  A.) 
31  SW  1071. 

49.  Miller  v.  Wild  Cat  Gravel 
Road  Co..  62  Ind.  51;  Shick  v.  Clt- 
Isens'  Enterprise  Co.,  15  Ind.  A.  389, 
44  NE  48,  57  AmSR  230. 

48.    La    Crosse    Brown    Harvester 


presence  of  allegations  from  which  it  may  be  pre- 
sumed that  the  fixed  amount  of  shases  had  been 
subscribed  for,'*  or  that  defendant  has  waived  the 
objection.*"  Such  an  allegation  is  not  required  when 
a  note  has  been  given  in  payment  of  the  subscrip- 
tion,*^ 'nor  is  any  allegation  required  regarding  the 
C(mipetency  and  solvency  of  the  subscribers,**  nor 
need  the  time  when  the  stock  was  subscribed  and 
paid  be  alleged.*' 

[$  1014]  (e)  Payment  of  Deposit.  As  to 
whether  it  is  necessary  expressly  to  aver  that  a  sub- 
scriber paid  a  statutory  deposit  at  the  time  of  his 
subscription,  the  authorities  are  in  confiict,  some 
holding  such  avermenj;  necessary,**  while  others  hold 
the  contrary.** 

[i  1015]  (f)  SabBciiption  Contract  The  com- 
plaint must  show^a  valid  eontract  between  the  cor- 
poration and  the  subscriber.*'  The  manner  in  which 
a  written  contract  of  subscription  must  be  pleaded 
depends  upon  the  rules  recognized  in  the  particular 
jurisdiction  as  to  the  pleading  of  writings  gener- 
ally.*^ So  in  some  jurisdictions  the  contract  must 
be  made  a  part  of  the  complaint;*"  in  others  a  copy 
must  be  attached;**  in  others  the  nature  and  terms 
of  the  contract  may  be  pleaded  by  reference  to  the 
act  of  incorporation;'"  in  others  the  written  sub- 
scription is  not  regarded  as  the  foundation  of  the 
action  and  may  be  allied  generally.'^  It  has  been 
held  that,  under  a  statute  requiring  the  instrument 
upon  which  the  action  is  founded  to  be  filed  with 
the  complaint,  a  subscription  paper  containing  sev- 
eral signatures  need  not  be  filed.'*  In  some  juris- 
dictions it  is  necessary  to  allege  execution  of  the 

Co.  V.  Goddard.  114  Wis.  610,  91  NW 

22S. 

„*•... Plaer  v.   Mississippi,    etc,   R. 

Co.,    82    Miss.    369;    Highland    Tump. 

Co.  y.  McKean,  11  Johns.  (N.  Y.)  98. 

45.  Illinois  River  R.  .Co.  v.  Zlm- 
mer,  20  111.  654;  Grayble  v.  York,  etc- 
Tump.  Road  Co.,  10  Serg.  &  R.  (Pa.) 
269> 

•**:^  Minneapolis  Harvester  Works 
v.  Llbby,  24  Minn.  827. 

J.*l    ™»»t«»tioii A        complaint 

which  alleges  merely  that  plaintiff  Is 
a  corporation,  without  showing  what 
kind  of  a  corporation  it  is,  or  alleg- 
ing that  It  is  authorised  to  have  a 
capital  stock  or  to  take  a  subscrip- 
tion for  stock,  is  insufficient  as  fall- 
ing to  show  that  defendant's  alleged 
subscription  was  of  any  avail,  either 
as  giving  him  any  right  against  the 
company,  or  as  furnishing  any  con- 
sideration tor  t-ls  alleged  promise  to 
'''?'.•  xS2l*  'nrther  falls  to  show  that 
plaintiff  was  In  any  way  bound  or 
able  to  let  defendant  have  the  stock 
subscribed  for.  Minneapolis  Harves- 
ter Works  V.  Llbby,  24  Minn.  327 

[b1     Oomplatnt    held    snfflcUnt. 

Waukon,  etc.,  R.  Co.  v.  Dwyer,  49 
Iowa  121;  Minneapolis  Threshlng- 
Mach.  Co.  v.  Crevler.  39  Minn.  417.  40 
NW  607;  Oswego,  etc.,  Plank  Road 
C!o.  V.  Rust,  6  HowPr  (N.  Y.)  390. 

[c}  Vottoe  of  notloB  luiia  sulB- 
otcnt^-Stuart  v.  'Valley  R.  Co.,  32 
Gratt   (73  Va.)  146. 

47.  'See  Pleading  [31  C!yo  <6  et 
seq]. 

48.  Petty  V.  Church  of  Christ,  70 
Ind.  290;  Stockton  v.  Creager,  61  Ind. 
262;  McClasky  v.  Grand  Rapids,  etc., 
R.  Co.,  16  Ind.  96. 

43.  Hudson  v.  Burlington,  etc.. 
Plank  Road  Co.,  4  Greene  (Iowa)  152. 

BO,  Instone  v.  Fi-ankfort  Bridge 
Co.,  2  Bibb  (Ky.)  676,  5  AmD  638; 
Flser  v.  Mississippi,  etc.,  Co.,  82 
Miss.   359. 

51.  Mississippi,  etc.,  R.  Co.  v. 
Gaster,  20  Ark.  456.    . 

68.    Workman  v.  C^ampbell,  46  Mo. 

806;  Hannibal,  etc.,  Plankroad  Co.  v. 

Robinson,  27  Mo.' >9<4       /--\/^/-vl/> 
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contract,**  and  while  delivery  may  be  inferred  from 
an  allegation  of  execntion,**  in  the  absence  of  an 
all^ation  of  ezecntion,  delivery  or  facts  from  which 
it  may  be  inferred  must  be  alleged.'"  Where  the' 
contract  of  subscription  refers  to  the  charter  as  to 
the  terms  and  provisions  of  payment,  such  charter 
must  in  some  jurisdictions,  if  a  private  act,  be  set 
out,"  although  in  others  it  is  held  that  even  a  pri- 
vate act  may  be  judicially  noticed.'^  It  does  not 
seem  necessary  to  allege  specifically  that  defendant 
by  virtue  of  his  subscription  became  entitled  to 
shares  of  the  capital  stock.'"  The  complaint  need 
not  show  that  defendant  was  named  in  the  articles 
of  incorporation  as  a  subscriber  for  the  stock.'* 
When  the  contract  of  subscription  specifically  pro- 
vides the  manner  in  which  the  time  of  payment  shall 
be  fixed,  plaintiff  must  allege  and  prove  that  the  time 
of  payment  was  fixed  in  the  manner  specified  in  the 
contract." 

ii  1016]  (g)  Tender  of  Stock  and  Beadineas  to 
iver.  It  is  not  necessary  to  allege  a  tender  of 
a  stock  certificate,'^  nor  an  assignment  or  appor- 
tionment of  stock  to  defendant,'^  whether  the  sub- 
scription is  to  the  stock  of  an  oi^nized  corporation 
or  to  the  stock  of  a  corporation  about  to  be  organ- 
ized,'* unless  there  is  a  special  contract  that  the 
stock  shall  not  be  paid  f6r  until  the  certificate  there- 
for has  been  issued  and  delivered  or  tendered  •'*  A 
readiness  and  willingness,  however,  to  deliver  the 
certificates  must  be  Sieged  in  the  complaint  in  ac- 
tions for  the  whole  amount  subscribed,  or  to  en- 
force payment  of  the  final  installment  of  the  amount 
subscribed."  ' 

Prefened  stock.    Where  defendant  has  subscribed 
to  preferred  stock,  it  has  been  held   that  there 


should  be  averments  that  the  issue  of  such  stock 
has  be^n  authorized  and  directed  by  the  corporation, 
and  that  it  has  been  issued,  or  in  the  absence  of 
the  latter  allegation  an  offer  to  issue  .should  be 
averred." 

[$  1017]  (h)  Indebtedness  of  Subscriber.  There 
should  be  an  allegation  that  the  subscription  or  as- 
sessment is  due  from,  and  unpaid  by,  defendant  at 
the  time  of  commencing  the  action.*^  The  time 
when  the  assessment  became  due  must  be  alleged." 
It  is  not  essential  to  plaintiff's  right  of  action  that 
it  should  appear  that  defendant  was  a  holder  of 
stock  at  the  time  when  the  call  became  due  and 
payable."  It  is  not  necessary  that  the  complaint 
affirmatively  show  that  the  original  subscription 
liability  has  not  been  extinguished  by  a  transfer  of 
the  stock  and  an  acceptance  of  the  transferee  in 
place  of  the  original  subscriber.'"  Where  stock  has 
been  issued  as  full  paid  and  not  assessable,  a  com- 
plaint seeking -to  recover  from  the  holders  on  the 
ground  that  the  company  did  not  receive  the  fnll 
or  par  value  of  the  stock  must  definitely  allege  such 
facts.'*  Where  the  subscription  limits'  the  amount 
for  which  the  subscriber  shall  be  liable  to  that 
necessary  for  -a  certain  purpose,  the  declaration 
should  allege  facts  from  which  the  amount  of  lia- 
bility may  be  fixed.'*       ' 

[i  1018]  (i)  Promise  to  Fay.  In  the  jurisdic- 
tions wherein,  unless  there  is  an  express  promise  to 
pay,  the  subscriber  inctirs  no  obligation,'*  there 
must  be  an  averment  of  a  distinct  promise  to  pay,'* 
but  in  the  jurisdictions  wherein  either  an  express 
or  implied  promise  to  pay  makes  the  subscriber  lia- 
ble on  his  subscription  contract,"  such  an  averment 
is  unnecessary."     The  law  will  presume  that  the 


63.  Petty  V.  Church  of  Chrlat,  70 
Ind.  2}0. 

5^  Petty  ▼.  Church  of  Christ,  70 
Ind.  S90. 

SB.  Petty  V.  Church  of  Christ,  70 
Ind.  290. 

66.  Trenton  City  Bridge  Co.  v. 
Perdlcarls.,  29  N.  J.  I..  367. 

57.  Instone  v.  Frankfort  Brld^ 
Co.,   2   Bibb    (Ky.)    676.   65   AmD   688. 

SS.  Osweso,  etc.,  Plank  Road  Co. 
V.    KuBt,    6   HowPr-(N.    Y.)    390. 

59.  M^rysvlUe  Electric  Light,  etc., 
Co:  V,  Johnson.  93  Cal.  538,  29  P  126, 
27  AmSR  216  (holding  that  the  com- 
plaint la  good  as  against  a  general 
demurrer,  and  the  fact  must  be 
shown  by  answer). 

60.  North,  etc.,  R.  Co.  v.  Spullock, 
88  Ga.  283,  14  SE  478. 

81.  Cal. — Southern  Hotel  Co.  v. 
Callender,  94  Cal.  120,  29  P  869,  2t 
AmSR  99. 

111. — ^Wemple  v.  St.  Louis,  etc,  R. 
Co^  120  ni.  196,  11   NE  906. 

Ind.— Clark  v.  Continental  Impr. 
Co.,  67  Ind.  185;  Miller  v.  Wild  Cat 
Gravel  Road  Co.,  62  Ind.  61;  Heaston 
V.  Cincinnati,  etc.,  R.  Co.,  1$  Ind. 
276,  79  AmD  430;  New  Albany,  etc., 
R.  Co.  V.  Mccormick,  10  Ind.  499,  71 
AmD  837. 

Minn. — ^Walter  A.  Wood  Harvester 
Co.  V.  Jefferson,  71  Minn.  367,  74  NW 
149,  67  Minn.  456,  69  NW  532;  Wal- 
ter A.  Wood  Harvester  Co.  v.  Rob- 
bins,  66  Minn.  48,  57  NW  317;  Mar- 
son  v.  Delther.  49  Minn.  423,  427,  62 
NW  28;  Columbia  Electric  Co.  v. 
Dixon,  46  Minn.  468,  49  NW  244. 

Oh. — James  v.  Cincinnati,  etc.,  R. 
<:o.,  2  DIsn.  SSI. 

Utah. — ^Utah  Hotel  Co.  v.  Madsen, 
43  Utah  286,  134  P  677. 

"It  was  not  necessary  to  allege  a 
tender  In  the  complaint.  This  Is  the 
rule  generally.  If  not  unlversatly, 
laid  down  In  the  textbooks,  and  is 
.-supported  by  an  almost  unbroken 
line  of  decisions.     The  ground  upon 


which  It  is  put  Is  that  a  subscription, 
for  the  stock  of  a  corporation  does 
not  stand  on  the  footing  of  a  pur- 
chase of  property;  that  when  the 
subscriber  pays  he  is  the  owner  of 
the  stock;  that  it  Is  the  payment 
which  n'akes  him  a  stockholder,  the 
certificate  being  merely  the  evidence 
of  his  right;  that  he  Is  a  full  stock- 
holder, with  all  the  rights  of  one, 
even  if  a  certificate  is  never  Issued  to 
him;  and  therefore  It  is  for  him  to 
demand  the  certificate  when  he  wish- 
es one,  and  not  for  the  corporation  to 
tender  one."  Marson  v.  Delther,  su- 
pra. 

63,  Peninsular  R.  Co.  v.  Duncan, 
28  Mich.  130. 

S3.  Marson  v.  Delther,  49  Minn. 
423,   62   NW   38. 

64>  Clark  v.  Continental  Impr.  Co., 
67  Ind.  135;  Summers  v.  Sleeth,  46 
Ind.  698;  Walter  A.  Wood  Harvester 
Co.  ▼.  Jefferson,  67  Minn.  466,  69  NW 
632. 

86.  Clark  v.  Continental  Impr.  Co.. 
57  Ind.  136;  Walter  A.  Wood  Har- 
vester Co.  V.  Jefferson,  71  Minn.  367, 
74  NW  149,  67  Minn.  466,  59  NW 
532;  Walter  A.  Wood  Harvester  Co. 
V.  Jefferson,  57  Minn.  456,  69  NW 
632;  James  v.  Cincinnati,  etc.,  R.  Co., 
2  Dlsn.    (Oh.)    261. 

ra]  Jkirtloa.  tooaglit  after  th«  Uurt 
oall  or  MHMssiiWBt  la  aaaAe^— A  com- 
plaint which  seeks  to  recover  the  bal- 
ance due  upon  a  subscription  after 
the  final  call  has  been  made  states 
but  one  cause  of  action,  although  the 
complaint  sets  out  each  of  several 
calls  for  prior  Installments  as  fully 
as  If  the  action  has  been  brought  for 
one  of  such  installments.  Walter  A. 
Wood  Harvester  Co.  v.  Jefferson,  67 
Minn.  466,  69  NW  682. 

86.  St.  Paul,  etc.,  R.  Co.  v.  Rob- 
bins,  23   Minn.  439. 

or.  New  Haven  Trust  Co.  v.  Nel- 
son, 73  Conn.  477,  47  A  763;  Fish  v. 
Smith,  73  Conn.  377,  47  A  711,  84  Am 


SR  161;  Beckner  v.  Riverside,  etc, 
Turnp.  Co.,  6S  Ind.  468;  Bethel,  etc, 
Toll-Bridge  <3o.  v.  Bean,  58  Me.  89. 

6&  Bethel,  etc,  Toll-Bridge  Co.  v. 
Bean, 'eg  Me.  89. 

69.  American  Alkalf  Cte.  v.  Camp- 
bell,  113  Fed.   398. 

TO.  South  Milwaukee  Co.  v.  Mur- 
phy, 112  Wis.  614,  88  NW  B83,  68 
LRA  82. 

71.  Bostwick  V.  Young,  118  App. 
Dlv.  490,  103  NYS  607  [aff  194.  N.Y. 
516  mem,  87  NE  1115  mem]. 

7a.  Mathls  V.  Prldnam,  1  Tex.  Civ. 
A.  68,  120  SW  1015. 

[a]  ninstratton.  —  Where  sub- 
scribers for  corporate  stock  agreed 
to  pay  only  for  as  much  of  the  stock 
subscribed  as  amounted  to  half  the 
cost  of  a  slaughter  house  to  be  erect- 
ed by  the  corporation,  the  petition 
should  have  alleged  the  cost  of 
building  and  equipping  the  house. 
Mathls  v.  Prldham,  1  Tex.  Civ.  A.  58, 
20  SW  1015. 

73.  Be%  supra  {  803. 

74.  Kennebec,  etc.,  R.  C!o.  T.  Ken- 
dall, 31  Me.  470;  South  Bay  Mead- 
ow Dam  Co.  V.  Qray,  30  Me.  647; 
Wangor  House  Proprietary  v.  Hinck- 
ley, 12  Me.  886;  Katama  Land  Co.  T. 
Jernegan,  126  Mass.  165:  Salem  Mill 
Dam  Corp.  v.  Ropes,  6  Pick.  (Mass.) 
23;  Franklin  Glass  Co.  v.  White,  14 
Mass.  286;  Taunton,  etc.,  Turnp.  Corp. 
v.  Whiting,  10  Mass.  327.  6  AmD  124; 
New  Bedford,  etc..  Tump.  <3orp.  v. 
Adams,  8  Mass.  188,  5  AmD  81;  An- 
dover,  etc„  Turnp.  Corp.  v.  Hay,  7 
Mass.  102;  Andover,  etc.,  Turnp. 
Corp.  V.  (Sould,  6  Mass.  40,  4  AmD  80; 
New  Hampshire  Cent.  R.  Co.  v.  John- 
son, 30  N.  H.  390,  64  AmD  300: 
Franklin  Glass  Co.  v.  Alexander,  2 
N.  H.  380.  9  AmD  92. 

78.    See  supra  (}  802,  803. 

76.  U.  S.— American  Alkali  Cc  v. 
C^ampbell,  113  Fed.  398. 

<3al. — ^Imperial  Land,  etc.,  Co.  v. 
Oster.  34  C^al.  A.  776,  168  P  1169. 
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promise  to  pay  was  nlade  with  j-ef«renee  to  the  pay- 
ment of  mopey,  unless  the  contrary  appears.^' 

[$  1019]  (j)  Calls  or  AsseBpmeute— aa.  MaUag 
and  Necessity  of  CaU.  The  complpint  must  aver 
that  an  assessment  or  call  has  been  made  ''*  by  the 
directors,^'  bnt  where  the  subscription  contract 
calls  lor  payment  in  accordance  with  the  charter  if 
the  period  fixed  by  ihe  charter  has  expired,  it  is  not 
necessary  to  aver  that  calls  have  been  made.^°  An 
averment  that  calls  were  "duly"  made  is  a  suffi- 
cient averment  that  they  were  made  in  conformation 
with  the  statute  of  incorporation.^^  Bnt  such  an 
averment  is  not  sufficient  where  calls  to  be  valid 
mnst  have  been  laid  for  a  specific  purpose;*^  that 
the  assessment  was  made  in  accordance  with  the 
charter  and  by-laws  mnst  be  alleged  when  such  com- 
^ance  is  required"  by  the  subscription  contract.*' 
Where  assessments  can  be  made  only  by  the  direc- 
tors there  should  be  an  averment  of  the  existence 
of  a  board  of  directors,**  and  that  the  directors 
were  elected  before  the  calls  were  made,**  although 
the  mere  allegation  that  "the  caUs  were  made  by 
the  board  of  directors"  has  been  held  sufficient.** 
There  need  be  no  all^^tion  of  regularity  in  the 
method  of  electing  the  directors.*'  An  averment 
that  the  president  and  directors  made  the  assess- 
ment is  tantamount  to  an  averment  that  the  cor- 
poration or  company  made  it.**  Matters  of  defense 
need  not  be  anticipated  in  alleging  a  call.**  An  al- 
legation that  in  each  instance  the  per  cent  named 
was  assessed  on  each  and  every  share  is  a  sufficient 


all^ation  that  the  calls  were  equal  and  uniform.'** 
An  averment  of  a  publication  in  a  newspaper  a  cer- 
tain number  of  days  previous  to  the  time  when  the 
paynnent  of  stock  is  required,  as  provided  by  stat- 
ute,** is  necessary  only  when  the  stock  is  not  pay- 
able at  a  fixed  time.*^  It  is  not  necessary  to  allege 
specifically  the  necessity  prompting  the  call.** 

[$  1020]  bb.  Notice  of  OalL  Where  a  notice 
to  the  subscriber  of  a  call  or  assessment  is  neces- 
sary,** it  is  generally  regarded  as  essential  that 
the  fact  of  such  notice  be  pleaded.**  This  is  of 
course  true  where  notice  is  required  by  the  char- 
ter or  governing  law  of  the  corporation.**  Under 
the  View  that  actual  notice  of  a  call  is  not  neces- 
sary,*^ it  is  of  course  unnecessary  to  aver  that  de- 
fendant had  such  notice.**  It  has  been  held  suffi- 
cient to  all^e  generally  that  defendant  had  notice,** 
or  was  notified,*  and  that  it  is  not  necessary  to  al- 
lege that  defendant  had  "due"  notice.*  On  the  con- 
trary, however,  it  has  been  held  that  where  the 
charter  provides  for  a  specific  mode  of  notice  it  is 
insufficient,  as  against  a  demurrer,  to  allege  that 
due  notice  was  given.*  An  allegation  that  a  stat- 
utory notice  of  assessment  was  mailed  forthwith 
will  be  construed  as  referring  to  the  time  of  pas- 
sage of  the  resolution  levying  the  assessment.* 
Where  by  statute  such  notice  is  to  be  g^ven  as  the 
by-laws  of  the  corporation  prescribe,  the  complaint 
must  show  the  existence  of  a  by-law.*  An  allegar 
tion  of  a  refusal  to  pay  has  been  held  a  sufficient 
allegation  of  notice  and  demand.*    A  notice  of  call 


Iowa. — Waukon,  etc,  R.  Co.  v. 
Dwyer,  49  Iowa  121. 

Kan. — ^Wichita  Union  Terminal  R. 
Co.  V.  Kansas  City,  etc.,  R.  Co.,  100 
Kan.  83,  163  P  1067. 

S.  C. — Cheraw,  etc.,  R.  Co.  v.  White, 
14  S.  C.  51. 

Vt. — Essex  Bridge  Co.  v.  Tuttle,  2 
Vt.  393. 

77.  Cheraw,  etc,  R.  Co.  v.  White, 
14  S.  C.  61. 

78.  Lamar  Ins.  Co.  v.  Moore,  84 
111.  675;  McClasky  v.  Grand  Rapids, 
etc.,  R.  Co.,  16  Ind.  96;  Pai'ks  v. 
Heman,  7  Mo.  A.  14;  Mansfield,  etc., 
R.  Co.  V.  Hall,  26  Oh.  St.  810, 

M  AUetfatloiia  ImM  raflleiMit^— 
Oebhart  v.  Junction  R.  Co.,  12  Ind. 
484;  La  Crosse  Brown  Ilarvester  v. 
Goddard,  114  Wis,  610.  91  NW  225. 

79.  McClasky  v.  Grand  Rapids, 
etc.,  R.  Co.,  16  Ind.  96;  Gebhart  v. 
Junction  R.  Co.,  12  Ind.  484;  Mans- 
field, etc.,  R.  Co.  V.  Hall,  26  Oh.  St. 
JIO. 

80.  Phcenlx  Warehousing  Co.  v. 
Badger,  67  N.  T.  294. 

81.  Walter  A.  Wood  Harvester  Co. 
y.  Robblns,  56  Minn.  48,  67  NW  817; 
Bavlngton  v.  Pittsburgh,  etc.,  R.  Co., 
34  Pa.  368;  South  Milwaukee  Co.  v. 
Murphy,  112  Wis.  614,  88  NW  583,  58 
LRA  82. 

8S.  Woonsocket  Union  R.  Co.  v. 
Taft,  8  R.  L  411. 

_8B.    Atlantic    Mut.   P.    Ins.   Co.    v. 
Toung,  38  N.  H.  461,  75  AmD  200. 

84.  Mississippi,  etc.,  R.  Co.  v. 
Gaster,   20  Ark.   455. 

85.  Stelnmetz  v.  Versailles,  etc.. 
Tump.  Co.,  57  Ind.  457;  Pox  v.  Al- 
lensvlll^  etc,  Turnp.  Co.,  46  Ind.  81. 

86.  Missiiwlppi,  etc.,  R.  Co.  t. 
Oaster,  20  Ark.  455;  Miller  v.  Wild 
Cat  Gravel  Road  Co.,   62   Ind.   51. 

9t.  Stelnmetz  v.  Versailles,  etc, 
Turnp.  Co.,  57  Ind.  457. 

8B.  Union  Turnp.  Road  Co.  v.  Jen- 
klna,  1  Cai.  (N'.  T.)  981  [rev  on  other 
grounds   1    Cal.    Cas.    86 J. 

88.    New  Haven  Trust  Co.  v.  Nel- 
»on,  73  Conn.  477,  47  A  753. 
„Mh    La  Crosse    Brown    Harvester 
Co.  V.  Goddard.  114  Wi«.  610,  91  NW 
121. 

81.    See  statutory  provisions. 
_>S.    Beekner     v.     Riverside,     etc., 
Tump.  Co.,  66  Ind.  468. 


93.    Conrad     v. 
Tump.  Co.,  7  Ky. 


Cynthlana, 
Op.  149.    - 


etc. 


94.  Veossalty  of  aotloe  of  oUi  see 
supra  {  957. 

95.  Ala.  —  Carlisle  v.  Cahawba, 
etc.,  R.  Co.,  4  Ala.  70. 

Ark. — Mississippi,  etc.,  R.  Co.  v. 
Gaster,  22  Ark.  361;  Mississippi,  etc., 
R.  Co.  V.  Turrentine,  21  Ark.  445; 
Mississippi,  etc.,  R.  Co.  v.  Oaster,  20 
Ark.  455,  22  Ark.  861. 

Cal. — Bottle  Mln.,  etc.,  Co.  V.  Kern, 
9  Cal.  A.  527,  99  P  994. 

Conn. — ^Flsh  v.  Smith,  73  Conn.  377, 
47  A  711,  84  AmSR  161. 

111. — Tomlin  V.  Tonlca,  etc.,  R.  Co., 
23  111.  429;  Banet  v.  Alton,  etc,  R. 
Co.,  13  111.  504. 

Ind. — ^Beekner  v.  Riverside,  etc., 
Turnp.  Co.,  65  Ind.  468;  Fox  v.  Al- 
iens vllle,  etc.,  Turnp.  Co.,  46  Ind.  31; 
McClasky  v.  Grand  Rapids,  etc,  R. 
Co.,  16  Ind.  96;  Gebhart  v.  Junction 
'R.  Co.,  12  Ind.  484;  Corydon  Steam 
Mill  v.  Pell,  4  Blackf.  472. 

Wis. — La  Crosse  Brown  Harvester 
Co.  v.  Goddard,  114  Wis.  610,  91  NW 
225 

96.  Ark. — Mississippi, 'etc.,  R.  Co. 
v.  Gaster,  20  Ark.  465. 

Del. — ^Kent  County  R.  Co.  v.  Wil- 
son, 10  Del.  49. 

'  Ga. — Macon,  etc,  R.  Co.  v.  Vaaon, 
57  Ga.  314. 

Ind. — ^Heaston  v.  Cincinnati,  etc.,  R. 
Co.,  16  Ind.  276,  79  AmD  430;  Cory- 
don Steam-Mill  Co.  v.  Pell,  4  Blackf. 
472. 

Ky. — Iiackey  ▼.  Richmond,  eto„ 
Turnp.  Road  Co.,  17  B.  Mon.  43; 
Logan,  etc.,  Turnp.  Road  Co.  v. 
Glass,  3  B.  Mon.  493;  Laughlln  v. 
Orangevllle,  etc.,  Turnp.  Co.,  1  KyL 
348.   10  Ky.  Op.   815. 

Md. — Granite  Roofing  Co.  v.  Mich- 
ael, 54  Md.  65;  Morrison  v.  Dorsey,  48 
Md.  461;  Scarlett  v.  Baltimore  City 
Academy  of  Music,  43  Md.  203; 
Hughes  v.  Antletam  Mfg.  Co.,  34  Md. 
316. 

Minn. — Walter  A.  Wood  Harvester 
Co.  y.  R>bbln8,  66  Minn.  48.  57  NW 
317;  Minneapolis  Threshing  Mach. 
Co.  v.  Crevler,-  38  Minn.  417,  40  NW 
507. 

N.,  J.— Braddock  v.  Philadelphia, 
etc,  R.  Co.,  45  N.  J.  L.  863.' 


N.  T. — ^Lake  Ontario,  etc,  B.  Co.  v. 
Mason,  16  N.  T.  45L 

Oh. — Pennsylvania,  etc.,  Canal  Co. 
V.  Webb,  9  Oh.  136. 

Vt — Rutland,  etc.,  R.  Co.  v.  Thrall, 
35  Vt.  636;  Sssex  Bridge  Co.  v.  Tut- 
tle, 2  Vt.   393. 

Wash.  —  Elderkln  v.  Peterson,  8 
Wash.  674,  36  P  10P9. 

Wis. — La  Crosse  Brown  Harvester 
Co.  V.  Goddard,  114  Wis.  610,  91  NW 
225;  Germanla  Iron  Mln.  Co.  v.  King, 
94  Wis.  439,  69  NW  181,  36  LRA  61. 

[a]  anffldency  of  allegaitloa. — 
Where  the  declaration  alleges  that 
assessments  were  made  on  specified 
days  and  avers  that  defendant  on 
those  days  had  notice  of  the  assess- 
ments and  was  requested  td  make 
payment,  the  court  may  consider 
such  averment  in  connection  with  the 
date  on  which  the  declaration  was 
filed  for  the  purpose  of  determining 
whether  defendant  had  more  than 
sixty  days'  notice  of  assessments 
sued  for.  Mississippi,  etc,  R.  Co.  v. 
Gaster,  20  Ark.  455. 

97.  See  supra  S  957. 
'  96.  Peake  v.  Wabash  R.  Co.,  18 
111.  88;  Beekner  v.  Riverside,  etc., 
Turnp.  Co.,  65  In*.  468;  Van  Riper 
v.  American  Cent.  Ins.  Co.,  60  Ind. 
123;  Fisher  v.  Evans  vllle,  etc.,  R. 
Co.,  7  Ind.  407;  Ross  v.  Lafayette, 
etc,  R.  Co.,  6  Ind.  297;  Lake  Ontario, 
etc,  R.  Co.  V.  Mason  16  N.  T.  451; 
Eastern  Plank  Road  Co.  v.  Vaughan. 
20  Barb.  165  [aft  14  N.  T.  546]. 

99.  Carlisle  v.  Cahawba,  etc.,  R. 
Co.,  4  Ala.  70. 

1.  Walter  A.  Wood  Harvester  Co. 
v.  Bobbins,  66  Minn.  48,  67  NW  317. 

a.  Mississippi,  etc.,  R.  Co.  v.  Tur- 
rentine, 21  Ark.  445;  Mlsaisslppl,  etc, 
R.  Co.  V.  Gaster,  20  Ark.  455. 

S.  Tomlin  V.  Tonlca,  etc.,  R.  Co., 
23  111.  429;  Logan,  etc..  Tump.  Road 
Co.  V.  Glass,  3  B.  Mon.  (Ky.)  493; 
Pennsylvania,  etc.  Canal  Co.  v.  W'ebb, 
9  Oh.  136. 

4.  Bottle  Mln.,  etc.,  Co.  v.  Kern, 
9   Cal.  A.  627,  99  P  994. 

5.  Germanla  Iron  Mln.  Co.  v. 
King,  94  Wis.  439,  69  NW  l6l,  S< 
LRA  61. 

6.  Rathbone  v.  Ayer,  84  App.  DiT. 
186,  82  NTS  238.  .       r\r\rf\0 
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need  not  be  made  a  part  of  the  complaint,  it  not 
being  the  foundation  of  the  action  within  the  mean- 
ing of  a  statute  requiring  a  writing  constituting  the 
foundation  of  the  action  to  be  set  out.^ 

[i  1021]  b.  Plea,  Answer,  or  Affidavit  of  Dfr- 
fMis* — (1)  In  OeneraL  As  in  other  civil  actions,^ 
the  plea  must  be  responsive  '  and  must  allege  facts 
as  distinguished  from  conclusions.^"  Where  it  at- 
tempts to  set  up  a  defense  it  must  be  complete  and 
sufficient  to  show  a  valid  defense.^^  Where  a  plea 
admits  a  subscription  to  stock,  the  matter  set  up  in 
avoidance  must  be  true;^'  and  if  defendant  makes 
a  false  plea  to  entitle  himself  to  a  trial  by  jury  xm- 
der  a  statute, ,  plaintiff  is  entitled  to  judgment.^' 
Where  the  all^ations  denied  are  material,  a  plea 
or  answer  which  denies  both  generally  and  spe- 
cifically is  not  obnoxious  to  a  general  demurrer.^* 

[$  1022]  (2)  Denial  of  Corporate  Existence." 
If  defendant  pleads  the  general  issue  at  common 
law  or  the  general  denial  under  the  codes,  he  there- 
by admits  the  legal  capacity  of  plaintiff  to  sue.^* 
An  allegation  of  due  incorporation  is  admitted  by 
the  failure  of  defendant  to  deny  it,^''  and  a  general 
traverse  puts  the  existence  of  the  corporation  di- 
rectly in  issue  where  the  corporation  sues  on  a  con- 
tract of  subscription  made  with  a  view  to  organiz- 
ing a  corporation,  so  that  defendant's  liability  is 
dependent  upon  proof  of  a  substantial  compliance 
with  the  statutory  requirements.^* 

[i  1023]  (3)  Denial  of  Sabsciiptloiv  It  is  the 
general  rule,  under  statutory  provisions,  that  when 
the  suit  is  on  a  written  subscription  t<\  stock,  the 
execution  thereof  shall  be  deemed  admitted,  uidess 


it  is  specifically  denied  under  oath,^*  but  an  answer 
allying  that  the  subscription  was  delivered  to  an 
agent  on  a  condition  which  was  not  performed,  and 
was  delivered  notwithstanding  such  nonperformance, 
does  not  admit  the  completed  subscription." 

[i  1024]  (4)  Fraud.  In  pleadu^  fraud  the 
facts  must  be  alleged  ;'^  mere  conclusions  will  not 
suffice.'^  It  must  be  shown  that  the  misrepresenta- 
tions involved  were  peculiarly  within  the  knowledge 
of  the  corporation,^'  or  its  agents,^*  or  were  such  as 
defendant  had  a  right  to  rely  upon ;  "  that  an  agent 
making  misrepresentations  acted  within,  his  author- 
ity ;  '^  and  that  the  misrepresentations  were  '  not 
mere  matters  of  opinion.^^  Since  a  contract  tainted 
by  fraud  is  not  void  but  only  voidable  at  the  elec- 
tion of  the  party  defrauded,''  the  answer  should 
show  that  on  discovering  the  fraud  defendant  re- 
pudiated the  contract.^'  Where  fraud  is  pleaded  as 
a  defense  to  an  action  at  law  upon  a  subscription 
contract  if  the  relationship  pleaded  is  such  as  to 
throw  upon  plaintiflE,  as  a  matter  of  law,  the  burden 
of  showing  absence  of  fraud,  plaintiff  by  a  motion 
to  strike  the  defense  as  equitable  makes  the  defense 
which  it  moves  to  strike  a  good  defense  against  its 
cause  of  action.*" 

U  1025]  (5)  Discharge  or  Beleasa  and  Non- 
fulfillment of  Conditions.  A  plea  of  release  should 
show  the  consideration  sustaining  the  release,*^  and 
that  at  the  time  the  company  had  no  outstanding 
liabilities.*'  A  payment  for  stock  in  property  most 
be  specially  pleade(^"  and  an  averment  ailing  a 
tender  of  property  is  not  sufficient  unless  it  shows 
that  the  property  tendered  is  worth  the  amount  due 


7.  Fox  V.  AUenavUle,  etc..  Tump. 
Co..  4«  Ind.  SI. 

8.  See  Pleadingr  [31  Cyc  126  et 
seq].  ' 

9.  Bhlck  V.  Clticeiu'  Enterprise 
Co..  16  Ind.  A.  S2»,  44  ME  48,  BIAja 
SR  230. 

10.  American  Alkali  Co.  v.  Camp- 
bell, 113  Fed.  398;  Bhlck  v.  Citizens' 
Enterprise  Co.,  15  Ind.  A.  329,  44  NE 
48,  S7  AmSR  230;  SlKua  Iron  Co.  v. 
Vandervort,  184  Pa.  B72,  80  A  491. 

11.  Bhlck  V.  Citizens'  Enterprise 
CO.,  IB  Ind.  A.  329,  44  NE  48,  67  Am 
SR  230;  Champion  v.  Memphis,  etc., 
R.  Co.,  36  Miss.  692;  Philadelphia 
Medlca:  Pub.  Co.  v.  Wolfenden,  239 
Pa.  262,  86  A  849;  Slgua  Iron  Co.  v. 
Vandervort,  164  Pt.  672,  SO  A  491; 
Quaker  City  Apartment  House  Co. 
V.  Matthews,  21  Pa.  Super.  619:  Co- 
lumbia Turnvereln  v.  Wyss,  6  Pa. 
Super.  2B1. 

[a]  SnlMiaKiptioBa  in  esoeBa  of 
UBOvnt  ■Uowed  by  charter. — Shlqk  v. 
Citizens'  Enterprise  Co.,  IE  Ind.  A. 
S29,    44    NE   48,   67   AmSR   230. 

18.  Thlgpen  v.  Mississippi  Cent. 
R.  Co.L$2  Miss.  S47. 

[a]  Til*  payment  of  a  aslMMnlptloa 
«Muu»t  b*  avoided  after  a  subscrip- 
tion Is  confessed,  by  the  defendant 
setting  up  that  si)ch  subscription,  be- 
ing without  any  consideration  good 
or  valuable  In  law.  Is  void,  because 
under  the  subscription  "he  became 
entitled  to  the  franchises  granted  by 
the  charter,  subject  to  the  conditions 
therein  expressed,  which  was  a  val- 
uable consideration.  Were  It- not  so, 
no  subscription  of  stock  Imposes  any 
legal  obligation  on  him  who  sub- 
scribes, ft  has  been  quaintly  said. 
Truth  is  the  goodness  and  virtue  of 
pleading,  as  certainty  is  the  grace 
and  beauty  of  it,'  and  If  it  appear 
Judicially  to  the  court,  on  the  defend- 
ant's own  showing,  that  he  hath 
pleaded  a  false  plea,  this  is  a  good 
cause  of  demurrer."  Thigpen  v.  Mis- 
sissippi Cent.  R.  Co.,  32  Miss.  347, 
867. 

IS.    Thigpen   v.    Mississippi    Cent. 


R.  Co.,  32  Miss.  347. 

14.  Mansfield,  etc.,  R.  Co.  v.  Hall, 
26  Oh.  St.  310. 

15.  Denial  of  oorporata  eztataBoe 
generally  see  infra  XIV,  F. 

le.  Society  for  Propagation  of 
Gospel  V.  Pawlet.  4  Pet.  (U.  S.)  480, 
7  L.  ed.  927;  Kenton  Furnace  R.,  etc., 
Co.  v.  McAlpin,  6  Fed^  737;  Rockland, 
etc.,  Steamboat  Co.  v.  Sewall,  78  Me. 
167,   S  A  181. 

17.  Steely  v.  Texas  Impr.  Co.,  66 
Tex.  Civ.  A.  468,  119  SW  319. 

18.  Wert  V.  CrawfordsvlUe,  etc. 
Tump.  Co.,  19   Ind.   242. 

18.  Price  y.  Grand  Rapids,  etc.,  R. 
Co.,  18  Ind.  137;  Evans  v.  Southern 
Tump.  Co.,  18  Ind.  101;  Denny  v.  In- 
diana, etc.,  R.  Co.,  11  Ind.  292;  North 
V.  Irvin  Tump.  Road,  6  Ky.  Op.  307; 
Thigpen  v.  Mississippi  Cent.  R.  Co., 
82  Miss.  347:  Philadelphia  Medical 
Pub.  Co.  V.  wolfenden,  289  Pa.  262, 
86  A  849 

Veoesaity  of  vedflod  dental  of  esa- 
oatlon  ganacally  see  Pleading  [81  Cyc 
5391. 

aoL  North  V.  Irvin  Tump.  Road,  6 
Ky.  Op.  807;  Portland  Public  Market 
V.  Woodworth,  67  Or.  827,  136  P  629. 

81.  Cole  V.  Joliet  Opera  House  Co., 
79  111.  96;  Western  Plank-Road  Co.  v. 
Stockton,  7  Ind.  600;  Waterford,  etc., 
R.  Co.  v.  Logan,   14  Jur.  346. 

[a]  AUefpatioM  beld  snflolaa*.— 
Dotson  v.  Savannah  Pure  Food  Can- 
ning Co.,  140  Oa.  161,  78  SE  801;  Wert 
V.  CrawfordsvlUe,  etc.,  Turnp.  Co.,  19 
Ind.  242;  Bwlch-T-Plwm  Lead  Mln. 
Co.  V.  Baynes,  L.  R.  2  Exch.  324; 
Waterford,  etc.,  R.  Co.  v.  Logan,  14 
Jur.  346. 

ibl  aiiag*tlonB  held  InanAoianl 
^-Cole  V.  Joliet  Opera  House  Co.,  79 
111.  96;  Deposit,  etc..  L.  Assur.  Co.  v. 
Ayscough,  6  E.  &  B.  761,  88  BCL  761, 
119  Reprint  1048;  Waterford,  etc.,  R. 
Co.  V.  Logan,  14  Jur.  346. 

83.  Western  Plank-Road  Co.  v. 
Stockton,  7  Ind.  500;  Waterford,  «tc, 
R.  Co.  v.  Logan,  14  Jur.  846. 

as.  ThornburKh  v.  Newcastle,  etc., 
R.  Co.,  14  Ind.  499.       * 


84k  Thornburgh  v.  Newcastle,  etc. 
R.  Co.,  14  Ind.  499, 

85.  Thornburgh  v.  Newcastle,  etc, 
R.  Co.,  14  Ind.  499.  -.       ~-. 

8&  See  Waterford,  etc,  R.  Co.  v. 
Logan,  14  Jur.  346  (holding  that  a 
plea  that  the  subscriber  became  such 
by  the  fraud  of  the  corporation  which 
did  not  exist  at  the  time  when  he 
subscribed  Is  bad). 

87.  Wert  V.  CrawfordsvlUe,  etc, 
Turnp.  Co.,  19  Ind.  242,  247  (where 
It  la  said:  "The  representations, 
thus  made,  were  not  mere  opinions; 
but  referred  to  a  material  fact,  as 
to  the  contents  of  the  artldea  of  as- 
sociation; and,  as  they  were  made  by 
a  person  Interested  in  creating  the 
corporation,  and  who  was  a  party  to 
the  articles,  it  can  not  be  said  that 
they  were  representations  upon  which 
the  defendant  had  no  right  to  rely"). 

88.  Bffeot  of  ffemiA  aee  aupra  i 
863  et  seq. 

89.  Deposit,  etc,  L.  Aaaur.  Co.  v. 
Ayscough,  6  E.  &  B.  761.  83  £3CLi  761, 
119  Reprint  1048.  See  Bwlch-T- 
Plwm  Lead  Min.  Co.  v,  Baynes,  L.  R. 
2  Ebcch.  324  (where  fraud,  prompt 
repudiation,  and  restitution  were 
properly  alleged). 

90.  Maine  Northwestern  Dev.  Co. 
V.  Northern  Commercial  Co.,  213  Fed. 
103. 

[a]  Ill«stt»tloa<— Where  In  a  suit 
on  a  stock  subscription  contrsot  de- 
fendant pleaded  that  the  contract  was 
void  for  fraud,  in  that  the  president 
and  managing  director  of  plalntUt 
corporation,  who  obtained  the  con- 
tract for  plaintiff,  was  at  the  same 
time  acting  in  his  own  interest,  and 
plalntiflt  admitted  such  fraud,  the 
facts  constituted  a  good  defense  at 
law.  Maine  Northwestern  Dev.  Oo.  v. 
Northern  Commercial  -  Co.,  213  Fed. 
103. 

81.  Zlrkel  v.  Joliet  Open  House 
Co.,  79  111.  884. 

88.  Zlrkel  v.  Joliet  Opera  House 
Co.,  79  TU.  334. 

88.    Walter  A.  Wood  Harvester  Go. 
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on  the  Bnbseription.*^  Where  it  is  averred  that 
money  expended  for  the  corporation  by  defendant 
was  to  be  applied  in  payment  of  the  stock,  defend- 
ant may  be  required  to  state  whether  the  agreement 
was  in  writing  or  oral."  That  the  objects  of  the 
company  were  not  the  same  as  those  set  ont  in  its 
prospectns,**  and  that  ihe  minimum  amount  au- 
thorized by  the  corporation's  charter  had  not  been 
subscribed,*^  may  be  shown  under  the  plea  of  non 
assumpsit,  and  speeial  pleas  presenting  these  de- 
fenses are  bad.'^  An  averment  that  ihe  requisite 
amount  of  stock  had  not  been  subscribed  prior  to 
the  election  of  directors  is  not  sufficient  to.  plead 
that  the  requisite  amount  had  not  been  obtained.*^ 
The  defense  that  the  subscription  to  the  minimum 
amoimt  of  capital  has  not  been  made  in  good  faith,*" 
or  that  some  persons  subscribing  are  not  able  to 
pay  and  to  bear  equally  with  the  other  subseribers 
the  burdens  assumed,*^  should  be  especially  pleaded, 
and  it  should  be  particularly  stated  wherein  and 
by  whom  the  subscriptions  were  not  made  in  good 
faith,**  or  were  made  by  insolvent  parties.**  When 
a  deviation  from  the  purposes  of  the  corporation  is 
pleaded  as  a  defense,  it  should  be  alleged  in  what 
the  deviation  is  material.** 

[i  1026]  (6)  Want  or  InvaUdity  of  Call  Un- 
less the  governing  statute  makes  the  subscription 
payable  absolutely,  and  without  a  call,  an  answer 
whieh  denies  that  the  call  has  been  made  is  good 
on  demurrer.**  If  the  petition  tenders  an  issue  on 
the  question  of  the  necessity  for  a  stock  call,  the 
stockholder  may  meet  such  issue  by  allegations  in 
his  answer  showing  that  such  call  is  unnecessary.*' 
And  where  it  is  alleged  that  fraud  was  practiced  in 
making  a  call,*'  or  that  in  order  to  carry  out  a 
fraudulent  scheme  an  assessment  was  levied,  it  must 
be  averred  that  the  assessment  was  in  excess  of  the 
powers  of  the  directors.** 


[f  1027]  e.  Farther  Pleadiags.  The  reply  must 
not  depart  from  the  case  made  in  the  complaint.*' 
A  reply  alleging  the  waiver  by  defendant  of  the 
subscription  of  the  entire  capital  stock  in  accord- 
ance with  the  terms  of  the  {Subscription  is  sufBlcient 
without  alleging  the  facts  which  constitute  the 
waiver.*"  A  complaint  alleging  incorporation  with 
a  certain  amount  of  authorized  capital  and  a  plea 
that  the  full  amount  of  authorized  capital  stock  has 
not  been  subscribed  may  be  followed  by  a  reply  that 
the  statutes  in  regard  to  the  beginiling  of  business 
by  corporations  had  been  complied  with.**  A  repli- 
cation may  be  filed  nunc  pro  tunc  as  of  the  time 
of  trial,  where  it  appears  that  defendant  suffers  no 
harm,  being  fully  advised  as  to-  the  issues.*' 

[$  1028]  ,  9.  Issues,  Proof,  and  Variance.  The 
evidence  must  correspond  with  the  allegations  in  the 
complaint  or  answer  and  issues  raised  therefrom.** 
However,  an  immaterial  variance  may  be  disregard- 
ed.** In  an  action  to  recover  the  entire  subscrip- 
tion the  corporation  may  recover  the  installments 
due  even  if  it  fails  in  proving  its  right  to  the  other 
installments.** 

[$  1029]  10.  Evidence— a.  Burden  of  Proof  and 
Prenuaptions.  The  rules  in  civil  cases  in  regard 
to  burden  of  proof  *'  and  presumptions  *^  gener- 
ally apply  in  an  action  to  recover  on  a  contract  of 
subscription  to  corporate  stock.*'  The  burden  is  on 
plaintiff  to  prove  the  facts  essential  to  recover,** 
such  as  the  contract  of  subscription  ;*°  the  amount 
of  the  subscription;*^  the  performance  by  it  of  all 
conditions  precedent;**  a  waiver  thereof  by  defend- 
ant;** its  ability  and  readiness  to  comply  with  its 
part  of  the  contract  ;**  and  that  a  call  has  been  made 
when  a  call  is  necessary.**  But  it  is  not  essential  to 
the  corporation's  right  of  action  to  prove  that  the 
signatar.es  of  the  other  subscribers  to  the  contract 
of  subscriptions  are  genuine,**  that  the  directors 


V.    Jefferson,    71    Minn.    367,    74    NV/ 
149. 

34.  Stockton  V.  Creager,  61  Ind. 
862. 

35.  8choonov«r  v.  HIncklev,  48 
Iowa  «07. 

36.  West  Bnd  Real  Bst.  Co.  v. 
Cnalborne,  97  Va.  734.  84  SE)  900. 

37.  West  End  Real  Est.  Co.  v. 
Oalborne,   97  Va.   734,   34  SE  900. 

38.  WeBt  End  Real  Est.  Co.  v. 
Claiborne,  97  Va.  734,  34  SE  900. 

3*.  Western  Plank-Road  Co.  v. 
Stockton,  7  Ind.  600. 

40.  Shick  v.  Citizens'  Enterprise 
Co.,  16  Ind.  A.  320,  44  NE  48,  67  Am 
8R  230. 

41.  Shick  V.  Citizens'  Enterprise 
Co.,  16  Ind.  A.  320,  44  NB  48,  57  Am 
SR  230. 

4a.  Shick  y.  Citlsens'  Enterprise 
Co.,  16  Ind.  A.  320,  44  NE  48,  67  Am 
SK  230. 

48.  Shick  V.  Citlsens'  Enterprise 
Co.,  16  Ind.  A.  820,  44  NE  48,  67  Am 
SR  230. 

4^  Champio'n  v.  Memphis,  etc.,  R. 
Co.,  36  Hiss.  692  (holding  that,  where 
a  stockholder  resists  payment  of  his 
subscription  to  a  railroad  company 
on  the  ground  of  a  deviation  from 
the  route  prescribed  by  the  charter, 
he  must  allege  the  deviation  with 
certainty). 

45.  U.  8. — Kenton  Furnace  R.,  etc., 
CO.  V.  McAlpin,  6  Fed.  737. 

Qa. — Huson  toe,  etc.,  Co.  v.  Thorn- 
ton, 148  Oa.  297,   84   SE  i£9. 

Iowa. — Tama  Water-Power  Co.  v. 
Hopkins,  79  Iowa  663,  44  NW  797; 
Boulton  Carbon  Co.  y.  Mills,  78  Iowa 
460,   43  NW  890,   6  LRA  649. 

N.  Y. — United  States  Trust  Co.  v. 
United  States  s:  Ins.  Co.,  18  N.  T. 
1*9,  8  AbbPr  192. 

Ob. — ^Mansfleld.  etc.,  B.  Co.  y.  Hall, 
26  OIL  St.  110. 


46.  West  V.  ^opeka  Sav.  Bank,  66 
Kan.  624,  72  F  252,  97  AmSR  385,  63 
LRA  137. 

47.  American  Alkali  Co.  v.  Camp- 
bell, lis  Fed.  898. 

48;.  American  Alkali  Co.  y.  Camp- 
bell,  118  Fed.  8t8. 

48.  Flser  v.  Mississippi,  etc.,  R. 
Co.,   32   Miss.   859. 

[a]  XUnstvattoa.— Where  the  alle- 
gations of  the  declaration  were  that 
defendant  had  subscribed  for  certain 
shares  of  stock  in  the  corporation, 
and  that  at  the  time  of  subscription 
had  paid  a  deposit  as  required  by 
the  charter,  and  defendant  denied  in 
his  plea  that  he  had  paid  the  de- 
posit at  the  time  of  subscription,  a 
replication  that  after  the  subscrip- 
tion, but  before  any  calls  were  made 
on  the  capital  stock,  defendant  had 
paid  the  deposits  required,  departs 
from  the  declaration.  Fiser  v.  Mis- 
sissippi, etc.,  R.  Co.,  32  Miss.  359. 
And  generally  see  pleading  [31  Cyc 
241   et  aeqi. 

[b]  BspUes  heU  rafflolaiit.  — 
Western  Plank-Road  Co.  v.  Stockton, 
7   Ind.   500. 

50.  Macfarland  v.  West  Side  Impr. 
Assoc,  66'  Nebr.  277,  76  NW  684. 

61.  Fish  V.  Smith,  78  Conn.  l77, 
•47   A   711,    84  AmSR  161. 

53.  McCoy  v.  World's  Columbian 
Exhibition,  186  111.  866,  57  NE  1043, 
78  AmSR  288. 

53.  Farnsworth  v.  Robbins,  86 
Minn.  369,  31  NW  349;  Hanes  y.  Day- 
ton, etc.,  R.  Co..  40  Oh.  St.  96. 

54.  Hays  v.  Pittsburgh,  etc.,  R. 
Co.,    38   Fa.   81. 

55.  St.  Louis,  etc.,  R.  Co.  v.  Ea- 
klns,  30  Iowa  279. 

66.    Baxdaa  «f  pgoott 
In  general  see  BSvidence  [16  Cjrc  926 
•t  aanJ. 


In  actions  to  enforce  statutory  lia- 
bility see  Infra  XII,  D. 

Of  membership  generally  see  InfM 
I  1272. 

67.  Prssmiiptloni 

In  actions   to  enforce  statutory   lia- 
bility see  Infra  XII,  D. 
Of   membership    generally   see   infca 
t  1272. 

58.  See  cases  cited  infra  notes 
69-82. 

.  B9.     Ijlarinoni,  Jr.  v.  Schlro,  7  La. 
A.   (Orleans)  97. 

80.  Marinonl,  Jr.  v.  Schlro,  7  La. 
A.  (Orleans)  97. 

[a]  railnrs  to  Osny  wider  nath 
In  some  Jurisdictions  It  is  not  neces- 
sary for  the  companv  to  prove  the 
subscription  to  have,  been  made,  un- 
less defendant  denies  the  subscrip- 
tion by  plea  or  answer,  yerifted  by 
affidavit.  Thigpen  v.  Mississippi, 
Cent.  R.  Co.,  32  Miss.  347. 

61.  Abies  V.  Terrell  Univ.  School, 
(Tex.  Clv.  A.)  85  SW  1010  (holding 
that  on  a  general  denial  the  burden 
rests  upon  the  corporation  to  prove 
the  amount  of  the  subscription  even 
where  defendant  admits  making  the 
subscription). 

68.  Hayden  v.  Atlanta  Cotton  Fac- 
tory, 61  Qa.  233;  Central  Tump.  Corp. 
V.  Valentine,  10  Pick.  (Mass.)  142; 
Salem  Mill  Dam  Corp.  v.  Ropes,  6 
Pick.  (Mass.)  23;  Sheiman  v.  Shaugh- 
nessy,  148  Mo.  A.  679,  129  SW  246; 
Bankers'  Money  Order  Assoc,  v. 
Nachod,  128  App.  Dlv.  281,  112  NTS 
721. 

63.  Central  Turnp.  Corp.  v.  Valen- 
tine, 10  Pick.  (Mass.)  142. 

et.  St.  Louis  Rawhide  Co.  v.  HUl, 
72   Mo.   A.   142. 

65.  South  Georgia,  etc.,  R.  <3o.  v. 
Ayres,  66  Qa.  280. 

66.  RichmondvUte  Union  8em- 
inary  v.  lgcPox«a<^  S^N.^^g ^^> 
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have  been  duly  eleeted,*'  or  matters  admitted  by  the 
answer,"  or  nnessential  to  the  right  of  action.** 
Affirmative  defenses  mast  be  proved  by  defendant.^** 
Thus  the  burden  rests  on  defendant  to  prove  fraud 
in  the  procuring  of  the  subscription  '^  or  in  a.  call  ;^* 
payment;''  the  manner  of  payment  if  not  in 
money;'*  withdrawal  from  the  contract  of  sub- 
scription,'' and  that  due  notice  thereof  ■was  given;'* 
lack  of  authority  to  issue  the  stock;"  that  the  sub- 
scriptions were  not  bona  fide;'*  and  that  the  same, 
or  some  part  thereof,  were  of  no  real  value.'*  The 
mere  production  in  evidence  of  the  subscription  con- 
tract of  the  corporation  is  not  sufficient  to  raise  a 
presumption  of  its  delivery  to  the  corporation.** 
It  wUI  be  presumed  that  the  subscriber  recognized 
the  power  of  the  corporation  to  levy  an  assessment 
for  the  purpose  of  defraying  the  expenses  of  the 
preliminary  arrangements.*^  The  failure  to  record 
that  the  stock  is  to  be, paid  otherwise  than  by  cash, 
when  such  recdrding  is  required  by  statute,  does 
not  raise  a  presumption  that  it  was  paid  for  in 
cash.** 

[i  1030]    b.    Admiwibility.     The  general  rules 
governing  the  admissibility  of  evidence  in  civil  ac- 


tions**   control    in    actions    on    sabscription    con- 
tracts.** 

Corporate  books  and  records.  The  written  sub- 
scription is  admissible  against  a  subscriber  there- 
of.** It  is  the  best  evidence  of  the  fact  of  sub- 
scription, and  no  secondary  evidenee  is  admissible 
untU  it  has  been  produced  or  accounted  for.**  The 
general  rule  is  that  before  the  records  of  a  corpora- 
tion can  be  put  in  evidence  to  charge  one  as  a  mem- 
ber his  membership  must  be  admitted  or  established 
by  evidence  aliunde.*'  The  minutes  of  a  meeting  of 
the  directorsi  of  the  corporation,  while  not  binding 
on  the  alleged  subscriber,-  are  nevertheless  admis- 
sible in  evidence  to  show  an  acceptance  by  the  cor- 
poration of  his  proposal  to  take  stock.**  If  it  is 
established  that  the  party  chaiged  is  a  member  of 
the  oorjjoration,**  the  corporate  books  and  records 
are  admissible  to  show  the  amount  of  stock  sub- 
scribed for,**  the  making  of  the  call  or  assessment,*^ 
the  amount  of  the  call  or  assessment,**  and  the  ful- 
fillment of  conditions  precedent."  An  alleged  sub- 
scriber,* sued  upon  his  all^d  contract  of  subscrip- 
tion, may,  in  connection  with  oral  evidence,  intro- 
duce extracts  from  the  minutes  of  the  proceedii^ 


67.  RockvlUe,  etc.,  Turnp.  Road  v. 
Van  Ness,  20  F.  Cas.  No.  11,986,  2 
Cranch  (J.  C.  44S. 

68.  Fisher  v.  Evansville,  etc.,  R. 
Co.,  7  Ind.  407  (holding  that,  where 
the  answer  in  an  action  on  a  sub- 
scription admits  the  subscription  as 
alleged,  it  is  not  necessary  to  intro- 
duce the  subscription  book  in  evi- 
dence). 

6S.  Anglo-American  lamA  Mortg. 
etc.,  Co.  V.  Dyer,  181  Mass.  59S,  64 
NE  416,  92  AmSR  437;  Union  Trust 
Co.  V.  Plnucane,  125  App.  Dlv.  902 
mem,  109  NYS  266  mem;  Union  Trust 
Co.  V.  Slckels,  125  App.  Dlv.  105,  109 
NYS  262. 

TOi  Denny  v.  Northwestern  Chris- 
tian Univ.,  16  Ind.  220;  Wapello 
County  V.  Burlington,  etc.,  R.  Co.,  44 
Iowa  685;  Palmer  v.  Lawrence,  6 
N.  T.  Super.  161Jafl  5  N.  Y.  S89]. 

.  71.  Bunn  v. '  SVurmers'  Warehouse 
Co.,  18  Oa.  A.  567,  90  SB  78;  Muck 
V.  Hayden,  178  Mo.  A.  27,  155  SW 
8.89;  New  .York  Ehcch.  Co.  v.  De 
Wolf,  18  N.  Y.  Super.  593  [rev  on 
other  grounds  31  N.  T.  273]. 
•  [a]  Knowlsdf*  of  ttvoA  and 
lachea,  —  The  burden  of  proving 
laches  on  the  part  of  the  subscriber 
and  his  knowledge  of  the  fraud  so  as 
to  preclude  fraud  as  a  defense  reerts 
upon  the  corporation.  Virginia  Land 
Co.  v.  Haupt,  90  Va.  633,  19  SB  163, 
44  AmSR  939. 

72.    Allegheny  Valley  Camp  Meet- 
ing Assoc.  V.  Kounts,   29  Pa,   Super. 
*110. 

75.  Ga. — Justice  v.  Chattooga  Oil 
Mill  Co.,  13  Ga.  A.  389,  79  SE  223. 

Ind.  —  Denny  v.  Northwestern 
Christian  Univ.,  16   Ind.   220. 

Okl.  —  Hargadlne-McKlttrIck  Dry 
Goods  Co.  V.  Breedlove,  36  Okl.  768, 
130   P   267. 

Pa. — Bole  V.  Murray,  233  Pa.  689, 
82  A  943. 

Tex. — Steel  v.  Texas  Impr.  Co.,  66 
Tex.  Civ.  A.   463,    119   SW  319. 

Can. — Sovereign  Bank  v.  Mclntyre, 
44  Can.  S.  C.   157. 

N.  S. — North  Sydney  MIn.,  etc, 
Co.  v.  Greener,  31   N.  S.  41. 

•  74.  Knoop  v.  Bohmrlch,  49  N.  J. 
Eq.  82,  23  A  118  [all  60  N.  J.  Eq.  485, 
27  A  636];  Bole  v.  Murray,  233  Pa. 
589,  82  A  943. 

76.  Steely  v.  Te'cas  Impr.  Co.,  66 
Tex.  Civ.  A.  463,  119  SW  319  (hold- 
ing that,  where  defendant  In  an  ac- 
tion on  a  subscription  pleads  that  he 
withdrew  before  plalptlft  corpora- 
tion was  organized,  he  must  prove 
this  fact  even  though  plaintiff  was 
not  required  to  prove  Its  Incorpora- 


tion). 

76.  Steely  v.  Texas  Impr.  Co.,  65 
Tex.  Civ.  A.   463,   119  SW  819. 

77.  Sovereign  Bank  v.  Mclntyre, 
44  Can.  S.  C.  157. 

78.  Hayden  v.  Atlanta  Cotton  Fac- 
tory, 61  Ga.  233. 

79.  Hayden  v.  Atlanta  Cotton  Fac- 
tory, 61  Ga.  238. 

80.  Parker,  v.  Northern  Cent. 
Mich.   R.   Co.,    33    Mich.    23. 

81.  Salem  Mill  Dam  Corp.  v. 
Ropes,  6  Pick.   (Mass.)   23. 

SS.  United  German  Silver  Co.  v. 
Bronson,  92  Conn.  266,  102  A  647. 

83.  See  Evidence  [16  C^yc  821]. 

84,  See  cases  infra  this  note. 

[aj  Bvldeooa  beld  •dalaalMa.— 
(1)  In  general.  Danbury,  etc.,  R.  Co.  v. 
Wilson,  22  Conn.  436;  Andrews  v. 
Ohio,  etc.,  R.  Co.,  liJnd.  169;  Bueher 
V.  Federal  Baseball  Club,  130  Md. 
635,  101  A  534;  Wellersburg,  etc.. 
Plank  Ro^l  Co.  v.  Young,  12  Hd. 
476;  Llbby  v.  Mt  Monadnock  Mineral 
Sprbg,  etc.,  Co.,  68  N.  H.  444,  44  A 
602;  Whltlock  v.  Alexander,  160  N.  C. 
465,  76  SE  538;  Rich  v.  Park,  (Tex. 
Civ.  A.)  177  SW  184;  Wisconsin 
River  Lumber  Co.  v.  Walker,  48  Wis. 
614,  4  NW  803.  (2)  To  establish  sub- 
scription and  status  of  stockholder. 
Bunn  V.  Farmers'  Warehouse  Co.,  18 
Ga.  A.  667,  90  SE  78;  Hudson  Real 
Estate  Co.  v.  Tower,  161  Mass.  10,  36 
NE  680,  42  AmSR  379;  McHose  v. 
Wheeler,  46  Pa.  32.  (3)  To  show 
fraud.  Columbia  -  Kr.lckerbocker 

Trust  Co.  V.  Abbot,  247  Fed.  833; 
French  v.  Ryan,  104  Mich.  625,  62 
NW  1016;  Lindsay  v.  Sonora  Gold 
Mm.,  etc.,  Co.,  (Mo.)  196  SW  764; 
Mangold,  etc..  Bank  v.  Utterfoack, 
(Okl.)  174  P  642:  Ctstar  v.  TItusvUle 
Gas,  etc.,  Co.,  63  Pa,  381.  (4)  To 
show  the  call  or  assessment.  State 
V.  Prlmm,  50  Mo.  87;  New  Boston  F. 
Ins.  Co.  v.  Saunders,  67  N.  H.  249,  34 
A  670;  Bavlngton  v.  Pittsburgh,  etc., 
R.  Co.,  34  Pa.  358.  (6)  To  show  ful- 
flUment  of  conditions.  Hayden  v.  At- 
lantic Cotton  Factory,  61  Ga.  233;  St. 
Loula,  etc.,  R.  Co.  v.  Eakins,  30  Iowa 
279;  Macfarland  v.  West  Side  Impr. 
As.soc,  56  Nebr.  277,  76  NW  B84. 

[b]  Bvldeno*  held  Inadmlaalble'— 
(1)  In  general.  South  Georgia,  etc., 
B.  Co.  V.  Ayres,  56  Ga.  230;  Bueher 
V.  Federal  Baseball  Club,  130  Md. 
635,  101  A  534;  Anglo-American  Land 
Mortg.,  etc.,  Co.  v.  Dyer,  181  Mass. 
593,  64  NE  416,  92  AmSR  437.  (2) 
To  establish  subscription  and  statu* 
of  stockholder.  Dick  v.  Balch,  8 
Pet  (U.  S.).30,  8  L.  ed.  856;  Taus- 
sig V.  Glenn,  51  Fed.  409,  2  CCA  314; 


Curry  Hotel  Co.  v.  Mulllns,  98  Mich. 
818,  58  NW  866;  Troy,  etc.,  R.  <2o.  t. 
Kerr,  17  Barb.  (N.  Y.)  581;  Bouchaud 
V.  Dias,  3  Den.  (N.  Y.)  238;  Jackson 
V.  Leggett,  7  Wend.  (N.  Y.)  377;  Con- 
nectlcut,  etc.,  R.  Co.  v.  Baxter,  32 
Vt.  806.  (.3)  To  show  fraud.  Hay- 
den V.  Atlan.a  Cotton  Fa.ctory,  61 
Oa.  238;  Penobscot  R.  Co.  v.  White, 
41  Me.  612,  66  AmD  267;  Bueher  v. 
Federal  Baseball  Club,  130  Md.  635, 
101  A  534.  (4)  To  show  the  call  or 
assessment.  Cole  v.  Joliet  Opera 
House  Co.,  79  111.  96:  Tomlin  v.  To- 
nlco,  etc.,  R.  Cto.,  28  III.  429;  New 
Jersey  Midland  R.  Co.  v.  Strait,  85 
N.  J.  L.  322.  (5)  To  show  fulfUlment 
of  conditions.  Hayden  v.  Atlantic 
Cotton  Factory,  61  Oa.  288. 

86.  in.— Peake  v.  Wabash  R.  Co, 
18  111.  88. 

Ind. — Breedlove  v.  Martinsville, 
etc.,  R.  Co.,  13  Ind.  114. 

Iowa. — Iowa,  etc.,  B.  Co.  v.  Per- 
kins,   28   Iowa  281. 

Miss. — Smith  V.  Natchei  St«amboat 
Co.,  2  MlBS.  479. 

Va. — Stuart  v.  Valley  R.  Co,  82 
Gratt.    (73  Va.)   146. 

86.  Taussig  V.  Glonn,  61  Fed.  409, 
2  CCA  314. 

87.  Colfax  Hotel  Co.  v.  Lyon,  69 
Iowa  683,  29  NW  780;  Qlrard  Life 
Ins.,  Annuity,  etc.,  Oo.  v.  Loving,  71 
Kan.  658,  81  P  200. 

[a]  m  Xngland  by  statute  the 
register  book  of  the  corporation  la 
adralsslitle  to  show  membership 
therein.  Bristol,  etc-  Canal  Nav.  Co. 
V.  Amos.  1  M.  A  8.  S69,  105  Reprint 
212. 

88.  Colfax  Hotel  Co.  v.  Lyon,  69 
Iowa  tn,  29  NW  780. 

88.  National  Ebcpreas,  etc.,  Co.  v. 
Morris,    16    App.    (D.    C.)    262. 

90.  National  Blxpress,  etc.,  Co.  v. 
Morris,  15  App.  (D.  C.)   262. 

91.  Fox  V.  AllensvlUe,  etc..  Tump. 
Co.,  46  Ind.  31;  Heaston  v.  Cincinnati, 
etc.,  R.  Co.,  16  Ind.  276,  79  AmD 
430;  White  Mountains  R.  Co.  v.  East- 
man, 34  N.  H.  124;  Guadalupe,  etc., 
Stock  Assoc  v.  West,  76  Tex.  461,  IS 
SW  307  (holding  that  the  order  or 
resolution  of  the  directors  is  the  best 
evidence  to  prove  a  call,  and  no  other 
evidence  is  admissible  until  the  non- 
production  of  the  corporate  records 
is  accounted  for). 

98.  National  EScpress,  etc,  Co.  v. 
Morris,  16  App.  (D.  C.)  262;  Com- 
fort V.  Leiand,  8  Whart.  (Pa.)  81. 

93.  Hayden  v.  Atlanta  Cotton  Fac- 
tory, 61  Oa.  238;  Penobscot  R.  Co.  v. 
White.    41    Me.    612,    66     AmD     257; 
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of  the  company,  inNirhieh  appeared  two  statements 
of  lists  of  subscribers  with  defendant's  name.*^ 

[$  1031]  c.  Weight  and  Soffideacy.  The  gen- 
eral rules  as  to  the  weight  and  sufScieney  of  evi- 
dence "*  are  applicable  to  the  sufflcieney  of  the  evi- 
dence to  establish  liability  on  a  contract  of  sub- 
scription to  corporate  stock.** 

[i  1032]  11.  Trial  Judgment  and  Review.  The 
trial,  judgment,  or  appeal  in  an  action  on  a  sub- 


scription contract  is  governed  by  the  rules  applica- 
ble to  trials,*'  judgments,**  or  appeals"*  in  civil 
actions.  Thus  questions  of  law  are  for  the  deter- 
mination of  the  court,^  and  questions  of  facts  are 
for  the  jury  *  under  proper  instructions  from  the 
court.*  Objections  not  raised  in 'the  lower  court 
cannot  be  urged  on  appeal,*  and  errors  in  the  trial 
court  to -work  a  reversal  on  appeal  must  have  been 
prejudicial  to   the  complaining  party." 


Z.     T&ANSFER,  SALE.  MOBTaAQE.  OB  PLEDGE  OF  STOCK,  pTD  LIEN  OF  COBPOBATION  •; 
[$  1033]    A.    Assignability  of   Shares  in  Qea-  I  as  property,'  the  owner  of  such  shares  may,  as  a 


eraL     Shares   of  corporate   stock  1>eing  regarded  I  general  rule,  dispose  of  them  as  he  sees  fit,*  unless 


Penobscot  R.  Co.  v.  Dummer,  40  He. 
172,    63  AmD  664. 

»4.  Stuart  v.  Valley  R.  Co.,  32 
Gratt.    (73   Va.)    14«. 

95.  See  Evidence  [17  Cyc  763]. 

96.  See  cases  Infra  this  note. 

[a]  BvM«no*  bM&  siifflaiant  to 
•■taUiabi  (1)  The  contract  of  sub- 
scription or  purchase.  Liexinston, 
■etc.,    R.    Co.    T.    Chandler,    13    Mete. 

(Mass.)  311;  Peninsula  Leasing  Co. 
T.  Cody,  161  Mich.  604,  126  NW  1063; 
New  Hampshire  Cent.  R.  Co.  y. 
Johnson,  30  N.  H.  390,  64  AmD  800. 
(2)  That  the  number  of  shares  req- 
uisite for  an  assessment  had  been 
subscribed  for.  Penobscot  R.  Co.  v. 
White,  41  Me.  612,  66  AmD  267; 
Penobscot  R.  Co.  v  Dummer,  40  Me. 
172.  68  AmD  664;  Marlborough 
Branch  R.  Co.  v.  Arnold,  9  Gray 
(Mass.)  159,  69  AmD  279.  (3)  That 
the  subscriptions  were  bona  fide. 
Rockvllle,  etc..  Tump.  Road  v.  Van 
Ness,  20  F.  Clas.  No.  11,986,  2  Oanch 
C.  C.  449.  (4)  The  incorporation  of 
plalntltE.  Black  River,  eta,  R.  Co.  v. 
Clarke,  26  N.  Y.  208.  (6)  The  ability 
of  the  corporation  to  perform  its  part 
of  the  contract.  Utah  Hotel  Co.  v. 
Hadsen,  43  Utah  285,  134  P  677.  (6) 
That  a  call  was  duly  made.  Scar- 
lett V.  Baltimore  City  Academy  of 
Music,  46  Md.  203.  (7)  Nonpayment. 
(Seary  St.,  etc.,  R.  Co.  v.  C^ampbell, 
(Cal.  A.)  179  P  453.  (8)  The  ataiount 
remaining  unpaid.  Blossat  v.  Bck- 
hardt,  189  111.  A.  341.  (9)  The  ad- 
mission by  defendant  of  the  exist- 
ence of  the  corporation.  Rockvllle, 
etc..  Tump.  Road  v.  Van  Ness.  20  P. 
Cas.    No.   11,986,   2  Oanch  C.  C.   449. 

(10)  That  the  subscription  contract 
was  made  with  a  corporation  other 
than  plaintiff's  assignor.  Nichols  v. 
AtwooS.  127  Minn.  426,  149  NW  672. 

(11)  Plaintiff's  right  of  recovery.  Au- 
burn Opera-House  v.  Hill,  3  Cal. 
Unrep.  Cas.  839,  32  P  687;  Falacia 
Market  Coi  v.  Midland  City  Hotel  Co., 
19  Ga.  A.  124,  91  SB  227.  .  (12) 
IiYaiid.  Alabama  Fdy.,  etc..  Works  v. 
Dallas.  127  Ala.  513,   29  S  469. 

[b]  Evldenoa  held  lasniBcteat  to 
•stabUah:  (1)  The  contract  of  sub- 
scription or  purchase.  Bankers' 
Money  Order  Assoc,  v.  Nachod,  128 
App.  Dlv.  281,  112  NTS  721;  National 
Express,  etc.,  Co.  v.  Morris,  15  App. 
(D.    C.)    262.      (2)    Fraud.      Traders' 

■  Ins.  Co.  V.  Apps,  1  OntWN  534,  16 
OntWB  662.  (3)  Failure  of  consid- 
eration. Sanders  i  v.  Barnaby,  173 
App.  Dlv.  244,  159  NTS  679.  (4)  No- 
tice of  the  assessment.  Scarlett  v. 
Baltimore  Caty  Academy  of  Music,  43 
Md.  203;  New  Jersey  Midland  R.  Co. 
v.  Strait,  35  N.  J.  L.  322.  (5)  De- 
mand of  the  assessment.  Scarlett  v. 
Baltimore  City  Academy  of  Music, 
supra.  (6)  Making  of  the  call.  South 
Georgia,  etc.,  R.  Co.  v.  Ayres,  56  Ga. 
230.  (7)  The  amount  of  the  call. 
South  Georgia,  etc.,  R.  Co.  v.  Ayres, 
supra.  (8)  That  the  call  for  the  as- 
sessment was  made  by  the  proper 
authority.  New  Jersey  Midland  R. 
Co.  V.  -Strait,  supra.  (9)  Waiver  of 
a  valid  call.  Rutland,  etc.,  R.  Co.  v. 
Thrall,  36  Vt.  636.  (10)  That  the  cor- 
poration   ratified  .representations    of 

[14  C.  J.— 12] 


the  promoter.  Rapid  Hook,  etc.,  Co. 
V.  De  Ruyter,  117  Mich.  647,  76  NW 
76.  (11)  That  defendant  agreed  to 
subscribe  to  the  entire  issue  of  the 
stock.  Bankers'  Money  Order  Assoc. 
V.  Nachod,  128  App.  Dlv.  281,  112  NY 
S  721. 

97.  Younglove  v.  Stelnman,  80 
Cal.  376,  22  P  1S9;  San  Jose  Union 
Sav.  Bank  v.  Rlnaldo;  6  C^al.  A.  637, 
92  P  873;  Cope  v.  Pltser,  (Tex.  Civ. 
A.)  166  SW  447.  See  generally  Trial 
[38    Cya    12381. 

98.  Ex  p.  Northeast,  etc.,  R.  Co., 
37  Ala.  679;  South  Georgia,  etc,  R. 
Co.  V.  Ayres,  56  Ga.  230;  Davis  v. 
Glfford,  182  App.  Div.  99,  169  NYS 
492.  See  generally  Judgments  [23 
C^yo  623]. 

99.  See  .generally  Appeal  and  Er- 
ror 8  C.  J.  p  266. 

1.  Selma,  etc,  R.  Co.  v.  Anderson, 
51  Miss.  829. 

2.  U.  S.— Southern  Trust,  etc.,  Co. 
V.  Yeatman,  130  Fed.  798  [afl  134 
Fed.  810.  67  (XA  456]. 

Ga. — Hardee  v.  Tletjen,  140  Oa. 
627,  79  SE  117;  Crawford  v.  Roney, 
130  Oa.  516,  61  SE  117. 

Md. — Bucher  v.  Federal  Baseball 
Club,  130  Md.  636,  101  A  634;  Maltby 
V.  Northwestern  Virginia  R.  Co.,  16 
Md.   422. 

Mich. — Peninsula  Leasing  Co.  y. 
Cody,  161  Mich.  604,  126  NW  1063. 

Miss. — ^Perkins  v.  Merchants',  etc.. 
Bank,  103  Miss.  179,  60  S  131,  Ann 
Ca8l»15B  788;  Wlngo  v.  Pontotoc 
First  Nat.  Bank.  60  S  133. 

Mo. — ^Mastin  v.  Pacific  R.  C!o.,  88 
Mo.  634;  Louisiana  Purchase  Exposi- 
tion Co.  V.  Emerson,  149  Mo.  A.  694, 
129  SW  763. 

N.  H.— Anderson  v.  Scott,  70  N.  H. 
360,  47  A  607. 

N.  C— Boushall  V.  Myatt,  167  N.  C. 
328,  83  SE  852;  diamberlsin  v.  Trog- 
den,  148  N.  C.  139,  61  SE  628,  16  Ann 
Os  177. 

3.  Columbia-Knickerbocker  Trust 
(3o.  V.  Abbot,  247  Fed.  833;  Glamor- 
ganshire Iron,  etc.,  Co.  v.  Irvine,  4 
P.  &   P.    947. 

4.  Eastern  Plank  Road  Co.  ▼. 
Vaughan,  20  Barb.  166  [afC  14  N.  T. 
546]. 

5.  Hays  v.  Pittsburgh,  etc.,  R. 
Co.,  38  Pa.  81;  Relniger  v.  Pieroy,  77 
W.   Va.   62,   86   SE  926. 

6.  cross  refaraoes: 
Assignment  of  subscriptions  see  su> 

pra    {    921. 

Bequest  of  stock  see  Wills  [40  C!yc 
1646]. 

Gift  of  stock  see  Gifts  [20  Cyc  1202, 
1240]. 

Right  of  ofHcer  to  transfer  qualifica- 
tion shares  see  Infra  XIII,  A. 

Sale  of  stock  by  corporation  see  su- 
pra 99   762-1032. 

Specific  performance  of  contract  of 
transfer  see  Specific  Performance 
[36   Cyc  560]. 

Subscriptions  to  stock  see  supra  Jt 
762-1032. 

Taxation  of  stock  see  Taxation  [37 
Cyc  766,  1559]. 

Transfer  of: 

Membership  by  death  of  stockhold- 
er see  infra  9  1277. 
Shares   of  another    as    conversion 


see  Trover   and  Conversion,  [38 

Cyc  2012]. 
Stock   of: 

Bank  see  Banks  and  Banking  t} 
47-54,    800,    601. 

Building  and  loan  associations 
see  Building  and  Loan  Asso- 
ciations 9  34. 

Joint-stock  company  see  Joint- 
Stock  Companies  [23  C^c  473]. 

7.  See  supra  99   609-613. 

8.  V.  9. — Farmers'  L.  &  T.  <3o.  v. 
Chicago,  etc.,  R.  Co.,  168  U.  S.  31,  1« 
sen  917,  41  L.  ed.  60;  Gould  v.  Head, 
41  Fed.  240;  New  Orleans  Nat.  Bank- 
ing Assoc,  v.  Wilts,  10  Fed.  330,  4 
Woods  43. 

Ala. — Mobile  Mut  Ins.  Co.  v.  <3ul- 
lom,  49.  Ala.  668;  Allen  v.  Montgom- 
ery R.  Co.,   11  Ala,   437. 

Cal. — McGue  v.  Rommel,  148  Cal. 
589.  83  F  1000. 

Colo.— Central  Sav.  Bank  v.  Smith, 
43  Colo.  90,  95  P  307,  809  [quot  CJyc). 

Ind. — Tippecanoe  County  v.  Rey- 
nolds,  44   Ind.   509,   15  AmR  246. 

Iowa. — Llnevllle  Parmer's,  etc., 
Bank  v.  Wasson,  48  Iowa  336. 

La. — Trlsconi  v.  Wlnship,  43  La. 
Ann.  45,  9  S  29,  26  AmSR  175;  State 
V.  American  Cotton  Oil  Trust,  40  La. 
Ann.  8,  3  S  409. 

Mass. — Roosevelt  v.  Hamblin,  199 
Mass.  127,  85  NE  98,  18  LRANS  748; 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
90,  19  AmD  306. 

Mo. — Addto  V.  Swoftord,  180  SW 
648;  Moore  v.  Bank  of  Commerce,  62 
Mo.  377;  Miller  v.  Great  Republic 
Ins.  Co.,  50  Mo.  66;  Chouteau  Spring 
Co.  v.  Harris,  20  Mo.  382;  Banta  v. 
Hubbell,  167  Mo.  A.  88,  160  SW  1089; 
Bent  v.  Hart,  10  Mo.  A.  143  [aK  73 
Mo.    641]. 

Nebr. — Miller  v.  FarmeraT  Milling, 
etc.,  Co.,  78  Nebr.  441,  110  NW  996, 
126  AmSR  606. 

N.  J. — Morris  v.  Hussong  Dyeing 
Mach.  Co..  81  N.  J.  Eq.  256,  86  A 
1026. 

N.  Y. — ^Ingraham  v.-  National  Salt 
Co.,  72  App.  Dlv.  682,  76  NYS  1016 
[aff  86  Mlsc  646,  74  NYS  888,  and 
aff  179  N.  Y.  666  mem,  71  NB  1181 
mem]. 

N.  C— Heart  v.  SUte  Bank,  IT 
N.  e.  111. 

Oh.— Lawler  v.  Kell,  6  OhS&C»>  311. 
4  OhNP  218. 

Pa. — Insurance  Bank  v.  U.  S.  Bank, 
4  PaLJR  129,  7  PaLJ  129. 

Tenn. — Smith  v.  Nashville,  etc.,  R. 
Co.,  91  Tenn.  221,  18  SW  548;  La 
Grange,  etc.,  R,  Co.  v.  Rainey,  7 
Coldw.  420;  Brightwell  v.  Mallory.  10 
Yerg.  196. 

Va. — Feckhelraer  v.  National  Bxch. 
Bank,  79  Va.  80. 

Wis. — In  re  Klaus,  67  Wis.  401,  29 
NW  582. 

Eng. — In  re  Copal  Vamlsh  Co., 
Ltd.,  [1917]  2  Ch.  349;  In  re  Bede 
Steam  Shipping  Go.,  Ltd.,  [1917]  1 
Ch.  123;  In  re  Smith,  L.  R.  4  Ch.  20; 
In  re  Cawley,  42  Ch.  D.  209;  In  re 
Stranton  Iron,  etc.,  Co.,  L.  R.  16  Eq. 
559;  Poole  v.  Mlddleton,  29  Beav. 
646,  64  Reprint  778. 

Ont. — Re  Poison  Iron  Works,  3  Ont 
WN  1269,  33  OntWR  84,  4  DomLR 
193.  ,  , 

Digitized  t^y  VjOOQ  IC 


664    [14  C.  J.] 


CORPORATIONS 


[§§  1033-1034 


the  corporation  has  been  dissolved,*  or  nnless  the 
right  to  do  so  is  properly  restricted,*'  or  the  own- 
er's privilege  of  disposing  of  his  shares  has  been 
hampered  by  his  own  action.^*  In  some  jurisdic- 
tions this  right  is  expressly  provided  for  by  stat- 
ute.*' Although  there  are  cases  which  appear  to 
recognize  the  principle  that  the  right  to  alienate 
stock  is  derived  from  statute  or  the  corporate  char- 
ter,*' as  a  general  rule  it  is  assumed  that  this  right 
is  incident^  to  the  ownership  of  the  shares,  and  is 
based  upon  the  broad  groxmd  that  such  shares  are 
characterized  by  the  same  features  as  other  forms 
of  property."  The  assignability  of  the  shares  is 
not  affected  by  the  fact  that  they  are  held  under 
an  ill^id  voting  trust." 


No  fidndary  relation.  In  disposing  of  his  stock 
a  stockholder  sustains  no  fiduciary  relation  to  any 
other  stockholder  or  to  any  incorporator,*'  and  is 
under  no  leg^  obligation  to  sacrifice  his  personal 
interest  in  order  to  secure  the  interest  of  any  other 
stockholder  or  incorporator,**  especially  where  the 
incorporators  have  failed  to  subscribe  for  stock, 
declined  to  finance  the  securities  of  the  corporation, 
and  abandoned  the  enterprise.*' 

[$  1034]  B.  N^otiabmty  of  Oeartiflcates.** 
Certificates  of  shares  of  stock  are  not  in  a  proper 
sense  negotiable  instruments  either  in  form  or 
character,"  even  though  a  form  of  assignment  and 
power  of  attol-ney  to  make  the  necessary  transfer 
accompanies  the  certificates  and  is  signed  in  blank 


•.  Central  Sav.  Bank  v.  Smith,  48 
Colo.  90,  95  P  307:  James  v.  Wood- 
ruff, 10  Paige  (N.  T.)  641  [aS  2  Den. 
5741.  See  In  re  Onward  Bldg.  See, 
C1891]  2  Q.  B.  463  (holding  that,  in 
case  of  a  sale  and  transfer  of  shares 
after  a  compulsory  wlndingr-up  or- 
der, the  transferee  is  not  entitled  to 
be  regristered  as  owner  of  the  shares 
without  the  sanction-  of  the  court, 
which  sanction  should  not  be  given 
«xcept  on  strong  grounds). 

[a]  Xetwon  for  mla. — "Until  the 
dissolution  of  the  corporation,  the 
shares  have  the  same  characteristics 
as  any  other  property,  and  the  right 
of  sale  is  an  incident  to  its  owner- 
ship." Central  Sav.  Bank  v.  Smith, 
43  Colo.  90,  96,  95  P  307. 

10.  See  infra  {  1035. 

11.  Ingraham  v.  National  Salt 
Co.,  72  App.  Div.  582,  76  NTS  1016 
[aff  36  Misc.  646,  74  NTS  388,  and  aff 
179  N.  T.  656  mem,  71  NB  1131  mem]. 

19.  See  statutory  provisions;  and 
Addis  V.  Swofford,  (Mo.)  180  SW  648 
(Rev.  St.  [1909]  (  2984);  MUler  v. 
^Farmers'  Milling,  etc.,  Co.,  78  Nebr. 
441,  110  NW  99G,  136  AmSR  606 
(holding  that  Comp.  St.  [1903]  c  16 
S  124  cl  6,  giving  a  corporation  the 
power  to  render  the  interest  of  the 
stockholders  transferable,  was  not  In- 
tended to  make  the  transferability 
of  stock  dependent  on  some  affirma- 
tive act  of  the  corporation  author- 
izing its  transfer,  but  to  impress  the 
stock  with  that  quality  as  a  conae- 
4iuence  of  the  act  of  incorporation). 

13.  Johnson  v.  Laflln,  13  F.  Cas. 
No.  7.393.  S  Dill.  74  [aft  103  U.  S.  800, 
26  L.  ed.  632]:  Attica  Bank  v.  Manu- 
facturers', etc..  Bank,  20  N.  T.  501; 
Duvergler  v.  Fellows,  6  Bing.  248,  16 
£CL  665.  130   Reprint  1056. 

14.  La. — TrlBConl  v.  Winship,  43 
I.a.  Ann.  45,  9  S  29,  26  AmSR  176. 

Mass. — Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90,  19  AmD  306. 

Mo. — Senn  v.  Union  Premium,  etc., 
Co.,  116  Mo.  A.  685,  92  SW  607; 
O'Brien  v.  Cummings,  18  Mo.  A.  197. 

N.  T. — Brown  v.  Brltton,  41  App. 
Div.  57,  58  NTS  853. 

Wis.— In  re  Klaus,  67  Wis.  401,  29 
KW  582. 

Eng. — In  re  Smith,  L,.  R.  4  Ch.  20; 
In  re  Cawley,  42  C%.  D.  209;  Moffatt 
v.  Farquhar,  7  Ch.  D.  691;  Poole  v. 
MIddleton,  29  Beav.  646,  64  Reprint 
778. 

15.  Sheppard  v.  Rockingham  Pow- 
er Co.,  150  N.  C.  776,  64  SE!  894. 

16.  Roosevelt  v.  Harablln,  199 
Mass.  127,  86  NB  98,  18  LRANS  748. 

17.  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  163  U.  S.  31,  16 
set  917,  41  I.,  ed.  60;  Roosevelt  v. 
Hamblin,  199  Mass.  127,  85  NB  98, 
18  LRrVNS  748;  Lamb  Knit-Goods  Co. 
V.  I.amb,  119  Mich.  668,  78  NW  646; 
Ingraham  v.  National  Salt  Co.,  72 
App.  Div.  682.  76  NTS  1016  [afl  36 
Misc.  646,  74  NTS  388,  and  aff  179 
N.  T.  666  mem,  71  NB  1181  mem], 

[a]  KnU  aypUaa.— The  fact  that 
plaintiffs'  stock  has  been  deposited 
with  a  trust  company  for  an  unex- 
pired term  of  years,  and  that  they 
are  thereby  unable  to  accept  the  of- 


fer of  defendant  to  purchase  their 
stock,  does  not  entitle  them  to  en- 
join other  stockholders  from  selling 
their  free  stock.  Ingraham  v.  Na- 
tional Salt  Co.,  72  App.  Div.  682,  76 
NTS  1016  [aff  36  Misc.  646,  74  NTS 
388,  and  aff  179  N.  T.  566  mem.  71 
NB  1131  mehi]. 

18.  Roosevelt  v.  Hamblin,  199 
Mass.  127,  85  NB  98,  18  LRANS  748. 

19.  Bona  no*  unroluurani  ff«a*raUy 
see  infra  H  118^1190. 

BaOaitian  aad  natiic*  of  ■!>•>•■ 
gMMMlUr  see  supra  {  606. 

ao.  U.  S. — ^Hammond  v.  Hastings, 
184  U.  S.  401,  10  set  727,  33  L.  ed. 
960;  Dewing  v.  Perdlcaries,  96  U.  S. 
193,  24  L.  edi  654;  Weniger  v.  Suc- 
cess Mln.  CoJ  227  Fed.  548,  142  CCA 
180;  Church  v.  Citizens'  St.  R.  Co., 
78  Fed.  626;  Towle  v.  American  Bldg., 
etc.,  Assoc,  76  Fed.  938.- 

Ala. — Bast  Birmingham  Land  Co. 
V.  Dennis,  85  Ala.  665,  6  S  317,  7  Am 
SR  73,  2  LRA  836. 

Ariz. — Hook  v.  Hoffman,  16  Ariz. 
540,   147   P  722. 

Ark. — St.  Louis  Bankers'  Trust  Co. 
V.  McCloy,  109  Ark.  160,  159  SW  205, 
47  LRANS  333. 

Cal. — Perkins  v.  Cowles,  157  Cal. 
625,  108  P  711,  137  AmSR  168,  80 
LRANS  283;  (yDea  v.  Hollywood 
Cemetery  Assoc,  164  Cal.  63,  97  P 
1;  Craig  v.  Hesperla  Land,  etc.,  Co., 
113  Cal.  7,  46  P  10,  54  AmSR  816.  35 
LRA  806;  Swim  v.  Wilson,  90  C^al. 
126,  27  P  33,  26  AmSR  110,  13  LRA 
605;  araves  v.  Mono  Lake  Hydraulic 
Mln.  Co.,  81  Cal.  303,  22  P  665;  Bar- 
stow  v.  Savage  Mln.  Co.,  64  Cal.  388, 
1  P  349,  49  AmR  706;  Winter  v.  Bel- 
mont Mln.  Co.,  63  Cal.  428;  Sher- 
wood V.  Meadow  Valley  Min.  Co.,  50 
Cal.  412;  Atkins  v.  Gamble,  42  Cal. 
86,   10  AmR  282. 

D.  C. — National  Safe  Deposit,  etc., 
Co.  V.  Hibbs,  32  App.  459. 

111. — ^Hall  V.  Rose  Hill,  etc.  Road 
Co.,  70  111.  678;  Miller  v.  Doran,  161 
111.  A.  627  [aff  246  111.  200,  91  N£: 
1039];  (^mpbell  v.  Morgan,  4  111.  A. 
100. 

Ind. — ^Boone  v.  Van  Gorder,  164  Ind. 
499,  74  NB  4,  108  AmSR  314. 

Iowa. — Clark  v.  American  Coal  Co., 
86  Iowa  436,  58  NW  291,  17  LRA  657. 

Kan.— Mitchell  v.  Beachy,  179  P 
865. 

Ky. — Will  V.  George  Wiedemann 
Brewing  Co.,  171  Ky.  681,  188  SW 
778,  AnnCasl918B  62. 

La. — Parker  v.  Sun  Ins.  Co.,  42  La. 
Ann.  1172,  8  S  618;  Harris  v.  Mo- 
bile Bank,  5  La.  Ann.  588. 

Md. — Real  Bstate  Trust  Cto.  v. 
Bird,  90  Md.  229,  44  A  1048;  Tiede- 
man  v.  Knox,  63  Md.  612. 

Mass. — Barstow  v.  City  Trust  Co., 
216  Mass.  330,  108  NB  911;  Baker  v. 
Davie,  211  Mass.  429,  97  NB  1094,  87 
LRANS  944;  O'Herron  v.  Gray,  168 
Mass.  573,  47  NB  429,  60  AmSR  411, 
40  LRA  498;  Shaw  v.  Spencer,  100 
Mass.  382,  97  AmD  107.  1  AmR  116; 
Sewall  V.  Boston  Water  Power  Co., 
4  Allen  277,  81  AniD  791. 

Mich. — Austin  v.  Hayden,  171  Mich. 
38,  137  NW  317,  AKnCa8l915B  894. 

Minn. — Axford   v.    Western    Syndi- 


<Ate  Inr.  Co.,  170  NW  887:  Schu- 
macher v.  Greene  Cananea  Copper 
Co.,  117  Minn.  124,  134  NW  SIO.  18 
LRANS  180,  AnnCasl918C  1116;  In  re 
People's  Live  Stock  Ins.  Co.,  66  Minn. 
180.  67  NW468. 

Mo.— Webb  City  Nat.  Bank  v.  New- 
ell-Morse  Royalty  Co.,  269  Mo.  687, 
168  SW  699;  State  v.  State  Bank,  45 
Mo.  528;  Withers  v.  Lafayette  County 
Bank,  67  Mo.  A.  116;  Watson  v.  Sid- 
ney F.  Woody  Printing  Co.,  56  Mo. 
A.  146. 

Nebr. — ^Herrlck  v.  Humphrey  Hard- 
ware Co.,  78  Nebr.  809,  103  NW  686, 
119  AmSR  917,  11  AnnCas  201. 

Nev. — Berclch  v.  Marye,  9  Nev. 
812. 

N.  H. — Westminster  Nat.  Bank  v. 
New  Bngland  Electrical  Works,  73 
N.  H.  465,  62  A  971,  111  AmSR  687, 
3  LRANS  651. 

N.  T. — ^Knox  V.  Bden  Musee  Amer- 
icain  Co..  148  N.  T.  441,  42  NB  988, 
61  AmSR  700,  81  LRA  779;  Weaver  v. 
Barden,  49  N.  T.  286  [rev  3  Lans. 
338];  Anderson  v.  Nicholas,  28  N.  T. 
600;  Mechanics'  Bank  v.  New  Tork. 
etc.,  R.  Co.,  13  N.  T.  599  [rev  11  N.  T. 
Super.  480]:  Mltchel  v.  Boyer,  160 
App.  Div.  565.  146  NTS  715;  Talcott 
V.  Standard  Oil  Co.,  149  App.  Div. 
694,  184  NTS  617;  Thaxter  v. 
Thain.  100  App.  Div.  488,  91  NTS 
729  [app  dism  182  N.  T.  612  mem, 
74  MB  1126  mem]:  American  Press 
Assoc.  V.  Brantlngham,  75  App.  Div. 
485,  78  NTS  305;  Bassett  v.  Perkins. 
66  Misc.  103,  119  NTS  364;  Cowles 
V.  Kiehel,  66  NTS  349;  Hawes  v. 
Gas  Consumers'  Ben.  Co.,  9  NTS  490. 

Oh. — Farmers'  Bank  v.  DieboH 
Safe,  etc,  Co.,  66  Oh.  St.  367,  64  NE 
518,  90  AmSR  686,  68  LRA  620:  Cin- 
cinnati, etc.,  R.  CTo.  V.  Citisens'  Nat 
Bank,  66  Oh.  St.  351,  47  NB.  249,  43 
LRA  777;  (Sonant  v.  Reed,  1  Oh.  St 
298;  Cincinnati,  etc.,  R.  Co.  v.  Ur- 
bana  Third  Nat.  Bank,  1  Oh.  Clr.  (X 
199,  1  Oh.  Clr.  Dec.  109;  Krebs  v. 
Forbriger,  10  Oh.  Dec.  (Reprint)  606, 
21  CincLBul  318;  Citizens'  Nat  Bank 
V.  Cincinnati,  etc,  R.  Co..  9  Oh.  Dec. 
(Reprint)   147,   11  CincLBul   86. 

Okl.— State  Nat  Bank  v.  Scales, 
159  P  926.  , 

Or. — Beckwlth  V.  Oalice  Mines  <%.. 
50  Or.  542,  98  P  463,  1«  LRANS  723. 

Pa. — Shattuck  v.  American  Cement 
Co.,  206  Pa.  197,  54  A  786,  97  AmSR 
735;  Burton  v.  Peterson,  12  Phlla. 
397 

s".  C. — Maxwell  v.  Foster,  67  S.  C 
377,   46  SE  927. 

Tenn. — Toung  v.  South  Tredegar 
Iron  Co.,  85  Tenn.  189,,  2  SW  202,  4 
AmSR  752. 

Va. — Shenandoah  Valley  R.  Co.  ▼. 
Griffith.  76  Va.  918. 

Wash. — Whitileld  v.  Nonparlw 
Cons.  Capper  Co.,  67  Wash.  286,  Hi 
P  1078,  41  LRANS  187. 

W.  Va. — Lipscomb  v.  Condon,  66  w. 
Va.  416,  425.  436,  49  SE  892,  107  Am 
SR  938,  67  LRA  670   [quot  Cyc]. 

Wis. — First  Ave.  Land  Co.  v.  Park- 
er, 111  Wis.  1,  86  NW  604,  87  AmSR 
841. 

Eng. — Shropshire  Union  R.,  etc 
Co.  V.  Reg.,  L.  R.  7  H.  L.  496;  Lonf- 
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by  the  owner;"  and  they  are  not  governed  by  the 
laws  relating  to  each  instnimenta ;''  nor  are  they 
eommereinl  paper.**  They  are  nonnegotiable  in  the 
sense  that  a  complete  transfer  of  title,  good  not 
only  between  the  parties  but  also  against  the  cor- 
poration itself,  can  be  made  only  with  the  concur- 
renee  of  the  corporation  in  pursnance  of  its  char- 
ter, governing  statute,  or  operative  by-laws.** 

Qnasi  negotiability.  In  view,  however,  of  the 
fact  that  certificates  of  stock,  while  not  negotiable 
in  the  sense  of  the  law  merchant,  like  bUIs  and 
Botes,  are  so  framed  and  dealt  with  as  to  be  trans- 
ferable, when  properly  indorsed,  by  mere  delivery,** 
and  as  they  frequently  convey,  by  estoppel  against 
the  corporation  or  against  prior  holders,  as  good  a 
title  to  the  transferee  as  if  they  were  negotiable,** 
and,  inasmuch  as  a  large  commercial  use  is  made  of 
such  certificates  as  collateral  security,  and  it  is  to 
the  public  interest  that  such  use  should  be  simpli- 
fied and  facilitated  by  placing  them  as  nearly  aa 
possible  on  the  plane  of  commercial  paper,*'  they 
are  often  spoken  of  and  treated  as  quasi  negotiable, 
that  is,  as  having  some  of  the  attributes  and  par- 
taking of  the  character  of  negotiable  instruments, 
in  passing  from  hand  to  hand,*'  especially  where 


they  are  accompanied  by  an  assignment  and  power 
of  attorney,  executed  in  blank,  to  transfer  them  io 
anyone  who  may  obtain  possession  as  holders,** 
even  though  such  assignment  and  power  are  under 
seal.*' 

UsHE*-  In  England,  while  certificates  of  stock 
are  not  generally  negotiable,'^  it  has  been  held  that 
they  may  become  so  by  the  usages  of  trade,  and  that 
they  will  be  treated  by  the  courts  accordingly.** 
Bat  in  the  United  States  it  has  been  held  that  certifi- 
cates of  stock  cannot  be  made  negotiable  in  any 
proper  sense  by  commercial  usage  or  usager  among 
stockbrokers,*'  since  "  a  custom  which  rons  counter  to 
the  settled  and  established  law  is  not  to  be  adopted 
by  the  courts.** 

Trust  certificates.  Assignable  trust  certificates 
issued  for  corporate  stock  held  in  trust,  and  which 
entitle  purchasers  to  a  transfer  of  the  stock  on  the 
termination  of  the  trust,  are  negotiable  to  the  same 
extent  as  the  certificates  of  stock."' 

[$  1035]  0..  Bestrictions  on  Bigbt  to  Trans- 
fer**— 1.  In  QeodsraL  Any  restriction  on  a  stock- 
holder's right  to  dispose  of  his  ^ares  must  be  con- 
strued strictly;*'   and   any  attempt   to  restrain  a 


man  v.  Bath  Electric  Tramways, 
Ltd.,  [1905]  1  Ch.  646;  London,  etc., 
BankinK  Co.,  Ltd.  v.  London,  etc. 
Bank,  Ltd.,  20  Q.  B.  D.  232;  SocI«t« 
G£n4rale  de  Paris  v.  Tramways 
Union  Co.,  Ltd..  14  Q.  B.  D.  424:  Tay- 
ler  V.  Great  Indian  Peninsula  R.  Co., 
4  De  O.  &  J.  55«,  61  EngCh  442,  4S 
Reprint  217. 

Can.  —  Duggan  v.  London,  etc.. 
Loan,  etc.,  Co.,  20  Can.  S.  C.  481  [rev 
on  other   grounds    [1893]   A.   C.   60S]. 

[a]  Bwtsona  for  mle. — "They  do 
not  run  to  bearer  or  to  the  order 
of  the  person  to  whom  they  are 
given.  They  simply  declare  that  the 
person  named  In  the  certificate  is  en- 
titled to  a  certain  number  of  shares 
of  stock."  Axford  v.  Western  Syndi- 
cate Inv.  Co.,  (Minn.))  170  NW  587, 
S91. 

ai.  Barstow  v.  Cfty  Trust  Co.,  216 
Haas.  330,  103  NE  911:  Baker  v.  Da- 
vie. 211  Mass.  429,  97  NE  1094,  37 
LRANS  944;  O'Herron  v.  Qray,  168 
Mass.  613,  47  NB  429,  60  AmSR  411, 
40  LRA  498;  Shaw  v.  Spencer,  100 
Mass.  S82,  97  AmD  107,  1  AmR  116; 
Farmers'  Bank  v.  Dlebold  Safe,  etc., 
Co..  66  Oh.  St.  867,  64  NE>  618,  90 
AmSR  686,  68  LRA  620.  And  see 
cases  supra  note  20. 

[a]  Bal*  apglML— A  certificate  of 
stock,  expressed  on  Its  face  to  be 
"transferable  only  on  the  books  of 
the  company  by  the  holder  thereof 
in  person,  or  by  a  conveyance  In  writ- 
ing, recorded  m  said  books,  and  sur- 
render of  this  certificate,"  and  trans- 
ferred In  blank  upon  its  back.  Is  not 
a  negotiable  instrument.  Shaw  v. 
Spencer,  100  Mass.  182,  97  AmD  107, 
1  AmR  116;  FSrmers'  Bank  v.  Die- 
bold  Safe,  etc.,  Co.,  66  Oh.  St.  367, 
64  NB  618,  90  AmSR  586,  68  LRA 
620. 

23.  Church  V.  Cltisens'  St.  R.  Co., 
78  Ped.  626;  Cowles  v.  Kiehel,  66  NT 
B  349. 

S3.  In  re  People's  Live  Stock  Ins. 
Co..  66  Minn.  180,  67  NW  468. 

Mk  Hall  T.  Ross  Hill,  etc..  Road 
Co.,  70  111.  678. 

BsglstnUloB  or  tnuMfer  oa  oozpo- 
niiboota  see  infra  |(  1148-1182. 

— gnisltss  MUl  TBlUUty  «t  traaaf «r 
fMsraUy  see  Infra  f  f  1041-1061. 

25.     See  Infra  IS  1041,  1078-1080. 

M.     See  Infra  fj  1060,  1176. 

37.  Masury  v.  Arkansas  Nat. 
Bank.  93  Pel  608,  86  CCA  476  [rev 
37  Fed.  881]. 

[a]  Othsr  immobs  fm  rol*. — (1) 
"The  nature  and  extent  of  the  deal- 
ings in  such  certificates,  in  which 
tliey  are  passed  from  hand  to  hand 
like  negotiable  paper  and  In  so  many 


ways  enter  into  the  basis  of  credit, 
have  Influenced  courts  to  accord  to 
them  the  character  of  negotiability  In 
order  to  meet  a  commercial  need. 
Bassett  v.  Perkins,  65  Misc.  103,  109, 
119  NTS  354.  To  same  effect  Knox 
T.  Eden  Musee  Americaln  Co.,  148 
N.  T.  441,  464,  42  NH  988,  51  AmSR 
700,  31  LRA  779.  (2)  "Stock  certifi- 
cates of  all  kinds  have  been  con- 
structed In  a  way  to  invite  the  con- 
fidence of  business  men,  so  that  they 
have  becomo  the  basis  of  commercial 
transactions  in  all  the  large  cities  of 
the  country,  and  are  sold  in  open 
market  the  same  as  other  securities. 
Although  neither  in  form  or  charac- 
ter negotiable  paper,  they  approxi- 
mate to  it  as  nearly  as  practicable." 
South  Bend  First  Nat.  Bank  v.  La- 
nier, 11  Wall.  (U.  S.)  369,  877,  20  L. 
ed.  172  [quot  Supply  Ditch  Co.  v. 
Elliott,  10  Colo.  327,  333,  15  P  691, 
3  AmSR  586].  To  same  effect  Wen- 
iger  V.  Success  Min.  Co.,  227  Fed.  548, 
142  CCA  180 

a&  U.  S.-^outh  Bend  First  Nat. 
Bank  v.  Lanier,  11  Wall.  369,  20  L.  ed. 
172;  Wenlger  v.  Success  Min.  Co.,  227 
Fed.  648,  142  CCA  180;  Masury  v. 
Arkansas  Nat.  Bank,  93  Fed.  603,  85 
CCA  478  [^ev  87  Fed.  881];  Scott  v. 
Pequonnock  Nat.  Bank,  16  Fed.  494, 
21   Blatchf.   203. 

Ala. — E^ast  Birmingham  Land  Co.  v. 
Dennis,  86  Ala.  665,  6  S  817,  7  AmSR 
73,  2  LRA  836. 

Aril. — ^Hook  V.  Hoffman,  16  Arli. 
640.  147  P  722. 

Colo. — Supply  Ditch  Co.  v.  Elliott, 
10  Colo.  827,  16  P  691,  3  AmSR  686. 

Conn. — Bridgeport  Bank  v.  New 
York,   etc.,   R.   Co.,   30   Conn.   281. 

D.  C — National  Safe  Deposit,  eto., 
Co.  v.  Hibbs,  82  App.  469. 

Md. — Real  Estate  Trust  Co.  v. 
Bird,   90   Md.   229,    44  A    1048. 

Mich. — Rough  V.  Breitung,  117 
Mich.  48,  76  NW  147. 

N.  T. — Jar  vis  v.  Manhattan  Beach 
Co.,  148  N.  T.  662,  43  NE  68,  51  Am 
SR  727,  31  LRA  776  [aff  76  Hun  100, 
26  NTS  1061];  Leltch  v.  Wells,  48 
N.  T.  586  [rev  48  Barb.  637];  Me- 
chanics' Bank  v.  New  York,  etc.,  R. 
Co.,  13  N.  T.  599;  Mitchell  v.  Boyer, 
160  App.  Dlv.  665,  146  NTS  715;  Baa- 
sett  V.  Perkins,  <6  Misc.  103,  119 
NTS  864. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Cit- 
isens*  Nat.  Bank,  66  Oh.  St.  851.  47 
NE  249,  43  LRA  777. 

Okl.— Litchfield  v.  Henson  Oil  Co., 
157  P  137. 

Pa. — Burton  v.  Peterson,  12  Phlla. 
397. 

UUh.— Brown  v.  Wright,  48  Utah 


Bridgeport      Ba,nk      v. 
;.,  R.  Co.,  30  Conn.  281. 


633,  161  P  448. 

38.     Conn. — Br 
New  York,  etc., 

Ky.^Wlll  V.  Qeorge  Wiedemann 
Brewing  Co..  171  Ky.  681.  188  8W 
778,  AnnCa8l918B  62. 

La. — ^Desina's  Succ,  129  La.  468,  49 
S  23 

Mich. — Austin  V.  Hayden,  171  Mich. 
38,  137  NW  317,  AnnC&sigiSB  894. 

Mo.  —  Merchants'  Nat.  Bank  v. 
Richards,  6  Mo.  A.  464  [aft  74  Mo. 
77]. 

Oh. — Krebs  v.  Forbriger, '  10  Oh. 
Dec.   (Reprint)  506,  21  ClncLBul  313. 

Pa. — Burton  v.  Peterson,  12  Phila. 
897. 

[a]  Ststnt*. — In  Louisiana  Acts 
(1904)  p  370,  No.  180a,  makes  a  cer- 
tificate of  stock  a  negotiable  instru- 
ment, transferable  by .  delivery  with 
a  written  transfer,  or  a  written  pow- 
er to  sell,  assign,  and  transfer  it 
Desina's  Succ,  123  La.  468,   49  S  28. 

[b]  Us  psadsns  not  appllcablew  - 
Stock  evidenced  by  a  certificate  in- 
dorsed with  irrevocable  power  of  at- 
torney to  transfer  has  aoqulred  such 
a  commercial  character  as  to  require 
that  lis  pendens  be  not  applied  to  it. 
Krebs  v.  Forbriger,  10  Oh.  Dec  (Re- 
print)   506,    21   CincLBul  313. 

50.  Bridgeport  Bank  v.  New  York, 
etc,  R.   Co.,   80  Conn.  231. 

51.  Shropshire  Union  R.,  etc,  Co. 
V.  Reg.,  L.  R.  7  H.  L.  496.  And  see 
cases  supra  note  20. 

38.  (}oodwln  V.  Robarts,  1  App. 
Gas.  476,  6  ERC  199;  Webb  v.  Alex- 
andria Water  C!o.,  Ltd.,  98  L.  T.  Rep. 
N.  S.  339;  Rumball  v.  UettopoliUn 
Bank,  2  Q.  B.  D.  194. 

as.  East  Birmingham  lAnd  Co.  v. 
Dennis,  85  Ala.  666,  5  S  317,  7  AmSR 
73,  2  LRA  836;  Shaw  v.  Spencer,  100 
Mass.  382,  97  AmD  107,  1  AraR  116; 
Schumacher  v.  Oreene  Cananea  Cop- 
per Co..  117  Minn.  124.  134  NW  610,  38 
LRANS  180,  AnnCaal913C  1115;  Cin- 
cinnati, etc.,  R.  Co.  V.  Urbana  Third 
Nat.  Bank,  1  Oh.  Cir.  Ct.  199,  1  Oh. 
Cir.  Dec.  109. 

3^  Schumacher  T.  Qreene  Can- 
anea Copper  Co.,  117  Minn.  124,  130, 
134  NW  610,  88  LRANS  180,  AnnCas 
1913C  1115. 

38.  Boatwlck  V.  Chapman.  60 
Conn.  668,  24  A  82. 

38.    Oroas  xsfersBoaai 
Capacity   to   become   incorporator  or 

member  see  supra  II   76-83. 
Lien  of  corporation  see  infra  {{  1191- 

1206. 
Necessity   of    transfer    on    books    of 

corporation  see  infra  !{  1148-1167. 
Restraining  transfer  see  Injunctions. 

tr.    Re  Poison  Itoa  Works,  8  O^l^ 
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transfer  of  shares  is  regarded  as  being  in  restraint 
of  trade,'*  in  the  absence  of  a  valid  lien  upton  its 
shares,*"  and  except  to  the  extent  that  valid  restric- 
tive regulations  and  agreements  exist  and  are  ap- 
plicable." Subject  only  to  such  restrictions,  a 
stockholder  cannot  be*  controlled  in  or  restrained 
from  exercising  his  right  to  transfer  by  the  corpora- 
tion **  or  its  oflBcers  *"  or  by  other  stockholders,*' 
even  though  the  sale  is  to  a  competitor  of  the  com- 
pany," or  to  an  insolvent  person,*'  or  even  though 
a  controlling  interest  is  sold  to  one  purchaser.*' 

[$  1036]  2.  Restrictive  Bogrdations  or  Agree- 
ments— a.  By  Agreement  of  Stockholders.  It  has 
been  held  that  the  stockholders  cannot  make  a  valid 
agreement  among  themselves  not  to  transfer  their 


shares,  and  that  such  an  agreement,  being  in  unrea- 
sonable restraint  of  trade,  would  be  contrary  to 
public  policy  and  void.*^  But  they  may  impose  rea- 
sonable conditions  or  restrictons  upon  their  right  to 
transfer  either  in  their  contract  of  subscription  for 
stock*'  or  in  an  agreement  between  themselves,*' 
or'^  between  them  and  the  corporation,'"  as  where 
the  conditions  are  recited  in  the  certificates  of  stock 
which  are  accepted  by  the  stockholders,"  or  such 
restrictions  may  be  imposed  in  an  agreement  be- 
tween the  corporation,  including  its  ofScers,  all  the 
individual  stockholders,  and  the  selling  agent  of  the 
treasury  stock.'*  Although  a  particular  restriction 
would  have  been  invalid  tt  imposed  by  a  by-law,  it 
may  be  valid  and  binding  on  the  parties  thereto 


"WN  1269,   3S   OntWR  <4.   4   DomLR 
193. 

38.  Moore  v.  Bank  of  Commerce, 
S2  Mo.  377. 

39.  See  Infra  1%  1191-1206. 

40.  See  Infra  {{  1036-1040. 

41.  U.  8. — Stratton's  Independ- 
ence, Ltd.  V.  Dines,  135  Fed.  449,  68 
CCA  161   [aff  126  Fed.  968]. 

Cal. — Peo.   V.   Crockett.   9   Cal.   112. 

Ind. — Tippecanoe  County  v.  Rey- 
nolds, 44  Ind.  509,  15  AmR  245. 

Md. — Oemmell  v.  Davis,  76  Md.  646, 
23  A  1032,  32  AmSR  412. 

Mich. — Lufkln  Rule  Co.  v.  Secre- 
tary of  State,  163  Mich.  30,  127  NW 
784. 

Mo. — Chouteau  Spring  Co.  v.  Har- 
ris, 20  Mo.  3S2. 

N.  Y. — Ingrraham  v.  National  Salt 
Co.,  72  App.  IMv.  B82,  76  NTS  1016 
[aff  36  Misc.  646,  74  NTS  388,  and 
aff  179  N.  T.  656  mem,  71  NB  1131 
mem], 

Tenn. — Brlghtwell  v.  Mallory,  W 
Terg.  196. 

Vt.— In  re  Heaton,  89  Vt  660,  96 
A  21,  OIA1916D  201. 

Bngr. — In  re  Copal  Varnish  Co., 
Ltd.,    [1917]    3   Ch.   349. 

[a]  Xeason  for  mis. — ^A  corpora- 
tion, as  an  artificial  entity,  owes  no 
fiduciary  obligation  to  its  stockhold- 
ers, except  to  protect  their  legal  ti- 
tle to  shares  owned  by  them  by  giv- 
ing proper  attention  to  transfers  and 
reissues  thereof.  Stratton's  Inde- 
pendence V.  Dines,  135  Fed.  449,  68 
CCA  161  [aft  126  Fed.  968,  and  cer- 
tiorari den  197  U.  S.  623,  25  SCt  800, 
49  L.  ed.  911]. 

[b]  Sal*  Of  Interest  with  TaaialB- 
d*r<— An  owner  of  corporate  stock 
may  convey  the  beneficial  interest  for 
a  time  to  one  with  remainder  to  an- 
other, unhampered  by  any  power  of 
the  corporation  to  disturb  the  pur- 
pose of  the  conveyance.  In  re  Hea- 
ton, 89  Vt.  560,  96  A  21,  LRA1916D 
201. 

40.  Tippecanoe  County  v.  Rey- 
nolds, 44  Ind.  509,  15  AmR  245;  Llne- 
ville  Farmers',  etc.,  Bank  v.  Wasson, 
48   Iowa  336,'  30  AmK  398. 

[a]  "Th*  dlreoton  (1)  have  no 
control  or  dominion  over  It  what- 
ever or  duty  to  discharge  in  refer- 
ence to  Its  sale  and  transfer,  unless 
It  be  to  see  that  proper  books  and 
facilities  are  furnished  for  that  pur- 
pose. As  the  property  of  the  indi- 
vidual holder,  he  holds  it  as  free 
from  the  dominion  and  control  of  the 
directors,  as  he  does  his  lands  or 
other  property."  Tippecanoe  County 
v.  Reynolds,  44  Ind.  509,  615,  15  Am 
R  245.  (2)  Approval  of  directors  see 
infra  {  1039. 

43.  Ingrabam  v.  National  Salt 
Co.,  72  App.  Dlv.  682,  76  NTS  1016 
[aff  36  Misc.  646,  74  NTS  388,  and 
aff  179  N.  T.  656  mem,  71  NB  1131 
mem].     See  also  Infra  !  1040. 

44.  Farmers'  L.  &  T.  Co.  v.  Chi- 
cago, etc.,  R.  Co..  163  U.  S.  31,  16  SCt 
917,  41  L.  ed.  60;  Kretzer  v.  Cole 
Bros.  Lightning  Rod  Co.,  193  Mo.  A. 
99,  181  SW  1068;  Rice  v.  Rockefel- 
ler, 134  N.  T.  174,  31  NK  907,  30  Am 


SR   658,   17  LRA  237. 

46.  Chouteau  Spring  Co.  v.  Har- 
ris. 20  Mo.  382 ;  Driscoll  v.  West,  etc., 
Mfg.  Co.,  36  N.  T.  Super.  488  [aff 
59  N.  T.  96].  Compare  Llneville 
Farmers',  eta.  Bank  v.  Wasson,  48 
Iowa  336,  30  AmR  398  (holding  that 
a  by-law  restricting  transfers  to  per- 
'Sons  approved  by  the  board  of  di- 
rectors may  be  enforced  to  prevent 
transfers    to    irresponsible    persons). 

40.  Bartlett  v.  Fourton,  115  La. 
26,  38  S  882;  Ingrabam  v.  National 
Salt  Co.,  72  App.  Dlv.  582,  76  NTS 
1016  [aff  36  Misc.  646,  74  NTS  388, 
and  aff  179  N.  T.  556  mem,  71  NE 
1131  mem];  Pittsburgh  Library  Assoc. 
V.  Mercantile  Library  Hall  Co.,  189 
Pa.  479,  42  A  142. 

[a]  Hvl*  amUed^— Where  certain 
stockholders  sue  a  corporation  to  en- 
join the  carrying  out  of  a  plan  for 
the  purchase  or  a  majority  of  the 
stock  by  another  corporation,  and  to 
prevent  other  stockholders,  who  are 
not  made  parties,  from  selling  their 
stock,  and  the  proposed  purchaser 
from  buying  it,  but  the  complaint 
does  not  allege  that  the  ofRcers  of 
the  corporation  had  unlawfully  con- 
spired to  turn  over  its  control,  but 
simply  alleges  that,  should  the  pro- 
posed purchaser  acquire  a  majority 
of  the  stock,  it  might  be  used  to  the 
disadvantage  of  the  minority  stock- 
holders of  defendant,  as  the  stock- 
holders, other  than  plaintiffs,  have  a 
right  to  sell  any  of  the  stock  which 
they  hold  privately,  the  Injunction 
will  not  lie.  Ingraham  v^  National 
Salt  Co..  72  App.  Dlv.  582,  78  NTS 
1016  [aff  36  Misc.  646,  74  NTS  388, 
and  aff  179  N.  T.  656.  71  NE  1131]. 

[  b  ]  Pnndutaers'  Anrad.  —  Where 
a  company  Is  incorporated  for  the 
purpose  of  erecting  a  hall  for  the 
use  and  benefit  of  a  certain  institute, 
the     stockholders   of   the     hall     com- 

?any  have  a  right  to  sell  and  trans- 
er  their  stock,  and  the  mere  fact 
that  a  purchaser  acquires  a  control- 
ling Interest  is  not  sufficient  to  show 
fraud  on  his  part  against  the  Insti- 
tute. Pittsburgh  Library  Assoc,  v. 
Mercantile  Library  Hall  Co.,  189  Pa. 
479,  42  A  142. 

47.  Fisher  v.  Bush,  85  Hun 
(N.  T.)   641. 

4&  In  re  Laun,  146  Wis.  252,  131 
NW   866. 

[a]  "A  dlatlBtftloB  mnat  lie  o1»- 
aervcd  between  an  agreement  abso- 
lutely restrictive  of  sale  or  transfer 
and  one  merely  Imposing  conditions." 
In  re  Laun,  146  Wis.  252,  254,  131 
NW  866,  867. 

40.  Scrlpps  V.  Sweeney,  160  Mich. 
148,  126  NW  72:  Scruggs  v.  CotterlU, 
67  App.  Dlv.  583.  73  NTS  882;  Hey  v. 
Dolphin,  92  Hun  230.  36  NTS  627; 
Havemeyer  v.  Havemeyer,  46  N.  Y. 
Super.  464  [aff  86  N.  T.  618  mem]; 
Boswell  v.  Buhl,  213  Pa.  450.  63  A 
56;  Fltssimmons  v.  Lindsay,  205  Pa. 
79,  64  A  488;  Lambert  v.  Fox,  26 
Philippine   688. 

[a]  OoBstmottOA  of  pMrttonlar 
■CreemantS'— (1)  Where  the  stock- 
holders    agreed    among     themselves 


that  none  of  them  should  sell  their 
stock,  except  by  a  sale  which  includ- 
ed the  shares  of  all  parties,  and  some 
of  the  parties  authorized  one  of  the 
parties  to  the  agreement  to  sell  the 
stock  owned  by  all  parties  to  a  cer- 
tain person,  and  agreed  that  during 
the  negotiations  they  would  neither 
buy  stock,  nor  do  anything  else  to 
Interfere  with  the  negotiations,  after 
the  negotiations  for  the  sale  of  the 
stock  had  ended  In  failure,  either 
party  to  the  agreement  could  termi- 
nate it  on  notice  to  the  others.  Have- 
meyer V.  Havemeyer,  46  N.  T.  Super. 
464  [aff  86  N.  T.  618  mem].  (2) 
Where  stockholders  agree  that,  IjF 
any  stockholder  desires  to  sell  his 
stock,  he  must  offer  It  to  the  holders 
of  the  balance  of  the  stock  at  a  cash 
price  to  be  determined  by  the  hold- 
ers of  a  majority  .^of  the  stock,  at 
which  price  they  may  buy  It  and  dis- 
tribute it  among  the  various  stock- 
holders in  proportion  to  the  amoust 
of  their  holdings,  etc.,  two  stockhold- 
ers cannot  dispose  of  their  stock  to 
other  stockholders  in  such  a  man- 
ner as  to  exclude  one  stockholder 
from  obtaining  a  portion  of  the 
stock;  but  each  of  the  selling  stock- 
holders Is  entitled  to  share  in  the 
stock  which  the  other  proposes  to 
sell.  Boswell  v.  Buhl,  213  Pa.  460, 
63  A  56.  , 

[b]  Soapsnaipn  of  rlglit  to  selL — 
Where  the  suspension  of  the  right  to 
sell  stock  has  a  beneficial  purpose 
and  results  in  the  protection  of  the 
corporation  as  well  as  the  Individual 
parties  to  the  contract  and  is  reason- 
able as  to  time,  the  suspension  is  le- 
gal. Lambert  v.  Fox,  26  Philippine 
588. 

.  fiO.    Rosenfeld      v.      Binstein,      46 
N.  J.  L.  479. 

[a]  Agreemsiit  to  off**  stod:  to 
company  flust  and  to  arbitrate  differ- 
ence of  opinion  as  to  value  of  stock. 
Rosenfeld  v.  Einstein,  46  N.  J.  L. 
479. 

61.  Conn. — Van88.nd8  v.  Middlesex 
County  Bank.   26  Conn.  144. 

Mass. — New  England  Trust  Co.  v. 
Abbott,  162  Mass.  148,  S8  NB  432,  27 
LRA  271. 

N.  T. — Glbbs  V.  Long  Island  Bank, 
83  Hun  92,  31  NTS  406  [aff  161  N.  T. 
657   mem,   4«  NB  1147  mem]. 

Pa. — Feldsteln's  Est.,  25  Pa.  Dist 
602. 

Wis. — ^In  re  Laun,  146  Wis.  252,  131 
NW  366. 

[a]  ZIlncttaitlon.^Where  a  stock- 
holder purchases  a  certificate  of 
stock  which  contains  such, a  restric- 
tion and  signs  a  receipt  therefor  in 
which  he  agrees  to  conform  to  the 
conditions  and  restrictions  therein 
referred  to,  he  is  bound  by  the  pro- 
visions of. the  certiiicate.  New  Eng- 
land Trust  Co.  V.  Abbott,  162  Mass. 
148,  38  NB  432,  27  LRA  271. 

60.  Cook  R.  Signal  Co.  v.  Buck,  6) 
Colo.  868,  149  P  96;  WiUtamB  v. 
Montgomery.  148  N.  T.  619.  41  NB  57. 

[a]  XUnatratton. — ^A  contract  tem- 
porarily excluding  stock  from  th« 
market  during  the  eatstenae  of  a  con- 
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where  it  is  imposed  by  an  agreement  of  the  stoek- 
holders."*  • 

[(  1037]  b.  By  Leglslattire  or  Corporation. 
The  legislature  may  impose  sneh  conditions  upon 
the  transfer  of  stock  as  will  render  it  inalienable 
•vrithout  a  compliance  with  the  conditions  j»*  and 
when  authorized  by  statute,  reasonable  restrictions 
on  the  right  to  transfer  may  be  expressed  in  the 
articles  of  JHCorporation  '•  or  by-laws."'  If  the  re- 
striction is  imposed  in  direct  terms  by  the  legisla- 
tive charter,  so  as  to  imply  no  transfer  unless  the 
restriction  is  conformed  to,  then,  even  between  the 
seller  and  the  buyer,  there  will  be  no  change  of 
property  without  such  conformity;"^  but  if  it  is 
prescribed  only  by  a  by-law  or  rule  adopted  by  the 
corjwration,  whether  under  a  general  charter  au- 
thority to  that  effect  or  otherwise,  a  complete  and 
valid  transfer  as  between  seller  and  buyer  may  be 
effected  by  any  of  the  methods  which,  will  suffice, 
under  the  general  law,  for  the  transmission  of  own- 
ership in  personal  property." 

Validity  of  by-law  or  regnlation."^  Where  the 
restrictions  are  imposed  by  a  by-law  or  other  cor- 

tract  for  the  selling  of  treasury  stock 
is  blndinsr  on  stockholders  where  the 
corporation.  Its  officers,  and  all  indi- 
vidual stockholders,  and  the  selling 
ag^ent  of  its  treasury  stock,  which 
persons  are  the  only  ones  interested 
in  the  corporation's  affairs,  are  par- 
ties to  It,  and  it  is  not  only  support- 
ed by  a  consideration,  but  calculated 
to  promote  the  interests  of  the  com- 
pany generally  and  benefit  stockhold- 
ers. Cook  IL  Signal  Co.  v.  Buck.  59 
Colo.  368,  149  P  96.  To  same  effect. 
Williams  V.  Montgomery,  148  N.  T. 
519,  43  ITE  67. 

53.  New  England  Trust  Co.  v.  Ab- 
bott. 162  Mass.  148,  38  NH  432,  27 
LRA  271;  In  re  Laun.  146  Wis.  252, 
131  N"W  366. 

[a]  "A  distlnotlon  most  be  ob- 
s<rv«a  .  .  .  between  those  conditions 
when  created  by  contract  between  the 
shareholders  and  authorized  by  the 
articles  and  when  attempted  to  be 
imposed  by  a  by-law  upon  an  un- 
willing minority  or  upon  those  who 
may  asjert  that  the  by-law  is  beyond 
the  charter  power."  In  re  Laun,  148 
Wis.  252,  254,  131  NW  366,  387. 

54.  Healey  V.Steele  Center  Cream- 
erv  Assoc,  115  Minn.  461,  133  NW  69; 
O'Brien  v.  Cummings,  13  Mo.  A.  197; 
Baker's  App.,  108  Pa.  610,  1  A  78,  56 
AmR-  231. 

55.  Ind. — Coleman  T.  Spencer,  5 
Blackf.   197. 

La. — Scott  V.  Caddo  Rock  Drill  Bit 
Co..  141  La.  353,  75  S  78. 

Me.i— Merrill  v.  Call,  16  Me.  428. 

Mass. — Quiner  v.  Marblehead  So- 
cial Ins.  Co.,  10  Mass.  476. 

Nev. — Bercich  v.  Marye,  9  Nev.  312. 

Pa. — Insurance  Bank  v.  U.  S.  Bank, 
4  PaLJR  125,  7  PaLJ  129. 

Wis. — In  re  Laun,  146  Wis.  252,  131 
NW  366. 

Eng. — In  re  Copal  Varnish  Co., 
Ltd..    [1917]   2  Ch.  849. 

66.  See  infra  text  and  notes  60- 
68. 

By-toWB  rsnentUy  see  supra  Si 
426-444. 

57.  O'Brien  v.  Cummings,  13  Mo. 
A  197. 

SS.  O'Brien  v.  Cummings,  13  Mo. 
A.  197. 

69.  Be^nlaltas  and.  TBlldlty  of  by- 
laws twnsnkUy  see  supra  §S  458-481. 

60.  Lufkin  Rule  Co.  v.  Secretary 
of  State,  163  Mich.  30,  33,  127  NW 
784  [clt  Cyc];  Kretzer  v.  Cole  Bros. 
Lightning  Rod  Co.,  193  Mo.  A.  99, 
181  SW  1066;  Nicholson  v.  BYanklin 
Brewing  Co.,  82  Oh.  St.  94,  91  NE  991. 
137  AmSR  764,  19  AnnGas  699;  Ire- 
land V.  Globe  Milling  Co.,  21  R.  I.  9, 
41  A  268,  79  AmSR  769.  And  see 
cases  infra  notes  64-68. 

[a]    Vnaothozliea      natxioHoaaw— 


In  Missouri  under  Rev.  St  (1909]  i 
2990,  a  business  corporation  is  not 
authorlxed  to  enact  a  by-law  refus- 
ing to  recognize  transfers  of  stock  to 
competitors,  and  to  deny  transfers  on 
the  books.  Kretser  v.  Cole  Bros. 
Lightning  Rod  Co.,  193  Mo.  A.  99,  181 
SW   1066. 

61.  R6^ood,  21  Ont.  It.  163,  1  Ont 
WN  608,  15  OntWR  684,  16  OntWR 
30  [app  dism  23  Ont.  t..  644,  2  Ont 
WN  956.  18  OntWR  944];  Hutchinga 
V.  Canadian  Nat.  P.  Ins.  Co.,  33  Dom 
LR  760,  [1917]  2  WestWkly  46  [app 
dism  27  Man.  496,  33  DomLR  762, 
(1917)  2  WestWkly  613  (app  dism 
[1918]  A.  C.  451,  39  DomLR  401, 
[1918]   8  WestWkly  1E4)]. 

aa.  Iowa.  —  Lineville  Farmers , 
etc..  Bank  v.  Wasson,  48  Iowa  336,  30 
AmR  398.  _ 

Kan. — Steele  v.  B'armers',  etc.,  Tel. 
Assoc,  96  Kan.  680,  148  ^  661. 

Mich. — Lufkin  Rule  Co.  v.  Secre- 
tary of  State,  1*8  Mich.  30,  127  NW 
784  (article  of  Incorporation). 

Mo. — Brlnkerhoff-Farrls  Trust,  etc., 
Co.  V.  Home  Lumber  <3o.,  118  Mo.  447, 
24  SW  129;  Moore  v.  Bank  of  Com- 
merce, 52  Mo.  377;  Chouteau  Spring 
Co.  V.  Harris,  20  Mo.  882;  O'Brien  v. 
Chimmlngs,  13  Mo.  A.  197. 

R.  I. — Ireland  v.  Globe  Milling  Co., 
21  B.  I.  9,  41  A  258,  79  AmSR  769. 

Tenn. — Herring  v.  Ruskin  Co-op. 
Assoc,  (Ch.  A.)  62  SW  327. 

[a]  Bole  appU«d<— A  provision  in 
articles  of  Incorporation  that  no 
stockholder  shall  hold  more  than  one 
hundred  shares,  which  Is  not  respon- 
sive to  any  provision  of  the  statute 
relating  to  corporations,  does  not  in- 
validate a  transfer  of  stock,  made  in 
good  faith,  to  one  who  already  holds 
one  hundred  shares.  O'Brien  v.  Cum- 
mings, 13  Mo.  A.  197. 

[b]  Powwr  t»  inpoa*  restrlotloiuh 
—A  statute  authorizing  the  directors 
of  a  business  corporation  to  make 
by-laws  directing  "the  manner  of 
taking  the  votes  of  stockholders  on 
the  question  of  increasing  or  dimin- 
ishing the  number  of  directors  or 
trustees,  or  of  changing  the  corpo- 
rate name,"  does  not  give  them  the 
power  to  impose  conditions  on  the 
transfer  of  stock.  •  Brinkerhoff-Par- 
rlss  Trust,  etc.,  Co.  v.  Home  Lumber 
Co.,  118  Mo.  447,   24  SW  129. 

63.  Herring  v.  Ruskin  Co-op. 
Assoc,   (Ten.  Ch.  A.)   62  SW  327. 

64.  O'Brien  v.  (^immlngs,  13  Mo. 
A.  197.  ^ 

66.  Chouteau  Spring  Co.  v.  Harria 
30  Mo.  882;  Kretser  v.  Cole  Bros. 
Lightning  Rod  Co.,  193  Mo.  A.  99, 
181  SW  1066;  Morris  v.  Hussong  Dye- 
ing Mach.  Co..  81  N.  I.  Eq.  356.  86  A 
1026;     Klnnaa    y.    Sullivan     County 


porate  regulation,  they  must  be  such  as  are  author- 
ized by  legislative  enactment,"*  otherwise  the  by-law 
■or  regulation  is  ultra  vires,"*  and  the  restrictions 
are  regarded  as  impositions  in  restraint  of  trade 
and  are  not  binding  either  on  the  stockholders  or 
on  those  purchasing  from  them,*^  even  though  the 
by-law  or  regulation  is  indorsed  on  the  certificates 
of  stock.**  A  general  statutory  power  to  regulate 
transfers  of  stock  merely  includes  authority  to 
make  reasonable  regulations,**  or  to  prescribe  the 
formalities  to  be  observed  in  making  transfers;"* 
and  under  such  power  the.  corporation  may  enact 
such  by-laws  regulating  or  restraining  the  transfer 
of  shares  as  are  not  unreasonable  and  are  neces- 
sary and  proper  for  the  protection  of  the  corpora^ 
tion."  Such  statutory  power,  however,  does  not 
include  authority  to  control  the  transferability  of 
stock  by  prescribing  to  whom  the  owner  may  sell, 
and  to  whom  not,  or  on  what  terms  ;"^  and  a  by-law 
or  other  regulation  which  undertakes  to  prohibit 
a  stockholder  from  freely  transferring  his  shares, 
or  which  prescribes  regulations  which  amount  to 
an  unreasonable  restriction  upon  the  right  of  trans- 
Club,  26  App.  Dlv.  213,  50  NTS  95. 

66.  U.  S. — Gtesen  v.  London,  etc, 
Mortg.  Co.,  102  Fed.  684,  102  CCA  616; 
Pendergast  v.  Stockton  Bank,  19  F. 
Cas.  No.  10,918,  2  Sawy.  108. 

Ala, — Planters',  etc.,  Mut.  Ins.  Co. 
V.  Selma  Sav.  Bank,  68  Ala  6^6. 

Cal, — ^Weston  v.  Bear,  River,  etc, 
Water,  etc.,  Co.,  5  c:al.  186,  63  AmD 
£17. 

Del. — ^McDowell  v.  Wilmingt6n, 
etc..  Bank,  1  Del.  27. 

Qa — CuUoden  Bank  v.  '  Forsyth 
Bank,  120  Ga  576,  48  SB  226,  102 
AmSR  116. 

111. — Chandler  v.  Northern  Cross  R. 
Co.,  18  111.  190. 

Iowa. — Lineville  Farmers',  etc. 
Bank  v.  Waseon,  48  Iowa  336,  30  Am 
R  398;  Davenport  First  Nat.  Bank 
V.  Oifford,   47   Iowa  676. 

La. — State  v.  New  Orleans,  etc,  R. 
Co.,  30  La  Ann.  308. 

Me. — Dane  v.  Young,  81  Me.  160. 
Miss.— -Holly  Bprings  Bank  v.  Pln- 
--  Ar 


son,  58  Miss.  421,  88  AmR  330. 

Mo. — Spurlock  v.  Paciflo  R.  Co.,  61 
Mo,  319;  Moore  v.  Bank  of  Commerce, 
62  Mo.  877;  Mechanics'  Bank  v.  Mer- 
chants' Bank,  46  Mo.  513,  100  AmD 
388;  St.  Louis  Perpetual  Ins.  Co.  ▼. 
Goodfellow,  9  Mo.  149. 

Nebr. — Miller  v.  Patrmers'  Milling, 
etc.,  Co.,  78  Nebr.  441,  110  NW  995, 
126   AmSR    606. 

N.  J. — Young  V.  Vough,  29  N.  J. 
Eq.  326  [aff  24  N.  J.  Eq.  635]. 

N.  D. — Chaffee  v.  Farmers'  Co-op. 
El.  Co.,  168  NW  616. 

Oh. — Nicholson  v.  Franklin  Brew- 
ing Co.,  82  Oh.  St.  94,  91  NE  991,  137 
AmSR  764,  10  AnnCTas  699. 

[a]  Bsssoas  for  rola.^ — "The  regu- 
lation of  stock  transfeys  Is  a  legiti- 
mate subject  of  corporate  legislation, 
in  the  form  of  by-laws,  to  enable  the 
corporation  to  know  who  are  stock- 
holders, to  whom  dividends  are  pay- 
able, who  are  entitled  to  vote,  and,' 
where  the  company  has  a  lien  on  the 
stock  for  debts  due  to  it  from  the 
stockholders,  to  enable  it  to  prevent 
a  transfer  in  derogation  of  its 
rights."  Miller  v.  Farmers'  Milling, 
etc,  Co.,  78  Nebr.  441,  110  NW  996, 
126  AmSR  606  (syllabus  by  the 
court). 

67.  Md. — Victor  G.  Bloede  Co.  v. 
Bloede,  84  Md.  129,  34  A  1127,  57  Am 
SR  873.   378.   33  LRA  107. 

Mo. — Chouteau  Spring  Oo.'v.  Har- 
ris, 20  Mo.  382. 

N.  J. — Morris  v.  Hussong  Dyeing 
Mach.  Co.,  81  N.  J.  Eq.  266,  86  A 
1026. 

N.  T. — Slnnan  v.  Sullivan  Ck>unty 
aub,  26  App.  tUv.  213,  60  NTS  96. 

Utah. — Mundt  v.  Ogden  Commer- 
cial Nat.  Bank,  35  Vtah  >0,»>P~4E4. 
136  AmSR  lOJ^jgd  byVjOOglC 
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fer,  is  void  as  being  in  restraint  of  trade  and  against 
eonuoon  right.'* 

Unauthorized  by-law  as  agreement.  An  unau- 
thorized by-law  may  be  binding  as  a  valid  agree- 
ment on  {ktl  who  are  parties  to  it,"^  but  it  is  not 
binding  on  one  who  purchases  stoek  without  notice 
of  it." 

[i  1038]  3.  Particnlar  Bestrictiona-^.  In  G«n- 
araL  A  restriction  has  been  held  invalid  whidi 
prohibits  a  transfer  of  stock  without  the  consent  of 
all  the  stockholders.'^  But  a  regulation  or  agree- 
ment has  been  held  valid  whiclv  requires  the  approv- 
al of  all  or  a  certain  majority  of  the  stockholders 
who  are  parties  to  the  restricting  agreement/^ 
which  provides  for  an  option  in  the  directors  for  a 
stated  period  to  dispose  of  the  stock  to  persons 
■  deemed  desirable  as  holders/'  or  which  requires 
that  the  transfer  shall  be  executed  in  the  presence 


of  witnesses/*  or  in  the  presence  of  the  president 
or  secretary.'''  ' 

Payments.  It  is  a  reasonable  restriction  that  a 
subscriber  eannot  transfer  his  stock  until  the  pay- 
ment of  the  first  installment/'  or  of  previous  as- 
sessments/^ or  that  a  stockholder  shall  not  sell  his 
shares  except  for  cash/'  or  until  the  whole  amount 
of  the  capital  stock  has  been  paid.'*  But  in  the  ab- 
sence of  such  a  regulation  the  fact  that  a  subscriber 
has  paid  nothing  for  his  stock  does  not  prevent  him 
from  transferring  it,  where  his  subscription  has 
been  received  and  regular  certificates  of  stock  have 
been  issued  io  him.'" 

[$  1039]  b.  Ooaaent  or  Approval  of  Of&can. 
In  this  country  a  restriction  is  generally  held  to  be 
invalid  which  prohibits  a  transfer  without  the  con- 
sent or  approval  of  the  president  or  board  of  direc- 
tors/^ although  it  has  been  held  that  such  a  re- 


6&    U.  S. — Johnson  v.  Laflln,  13  F. 
Cas.    No.    7,3»3,    6    Dill.    66    [atC    103 
V.   a.    800,   26  L.  ed.   5S2]. 
'  Oal. — Anslo-California       Bank       v. 
Qrangrers'  Bank,  63  Cal.  369. 

111. — McNulta  V.  Corn  Belt  Bank, 
164  111.  427,  45  NB  954,  56  AmSR 
203;  Finch  v.  Macoupin  Tel.,  «tc,  Co., 
146  111.  A.  158. 

lowcu  —  LlnevlUe  Farmers',  etc.. 
Bank  v.  Wasson,  48  Iowa  386,  SO  Am 
R  398 

Md.— Victor  O.  '  Bloede  Co.  v. 
Bloede,  84  Md.  129,  84  A  1127,  57  Am 
SR  378,   S3   L,RA  107. 

Mass. — Bond  v.  Mpunt  Hope  Iron 
Co.,  99  Mass.  606,  97  AmD  49;  Sar- 
gent V.  Franklin  Ins.  Co.,  8  Pick.  90, 
19  AmD  306;  Taylor  v.  Edson,  4 
Cush.  522. 

Mich. — tiufkln  Rule  Co.  v.  Secre- 
Ury  of  State,  163  Hlch.  80,  S3.  127 
NW  784   [clt  Cyc]. 

Mo. — Atchison  County  Bank  v. 
Durfee,  118  Mo.  431,  24  SW  133,  40 
AmSR  396;  Moore  v.  Bank  of  Com- 
merce, 62  Mo.  377;  O'Brien  v.  Cum- 
mlnKS,  18  Mo.  A.  197;  Carroll  v.  Mul- 
lanphy  Sav.  Bank,  8  Mo.  A.  349. 

Nebr. — Miller  v.  Farmers'  MilUnK, 
etc.,  Co.,  78  Nebr.  441,  110  NW  995. 
128  AmSR  606.  ^  ^  ,, 

N.  T. — Rice  V.  Rockefeller,  184 
N.  T.  174.  31  NB  907,   30  AmSR  668, 

17  LRA  237;  DrlscoU  v.  West  Brad- 
ley, etc.,  Ute-  Co..  69  N.  Y.  96  [aff 
36  N.  Y.  Super.  488];  Conklln  v.  Os- 
wero  Second  Nat.  Bank,  45  N.  Y.  655; 

^  Ritterband  v.  BaKsett.  42  N.  Y. 
Super.  556,  4  AbbNCas  67. 

Pa. — ^Kentucky  Bank  v.  Schuylkill 
Bank,  1  Pars.  Eq.  Cas.  180. 

R.  I. — ^Ireland  v.  Globe  Mining 
Co..  21  R.  L  9,  41  A  258,  79  AmSR 
769. 

Tenn. — Herring  v.  Ruskln  Co-oi). 
Assoc,   (Ch.  A.)  62  SW  827. 

Va. — Feckhelmer  v.  National  Bxch. 
Bank,  79  Va.  80. 

Wis.— In  re  Klaus,  67  Wis.  401,  39 
NW  682. 

Man. — Hutchlngs  v.  Canada  Nat.  F. 
Ins.  Co.,  33  DomLR  760,  [1917]  2 
WestWkly  45  (app  dlsm  27  Man.  496, 
83  DomLR  752  (1917)  2  WestWkly 
613  <app  dlsm  [1918]  A.  C.  461,  39 
DomLR    401,     [1918]     8    WestWkly 

Ont— In  re  Good,  23  Ont.  L.  544,  2 
OntWN  966,  18  OntWR  944;  In  re 
Good,  21  Ont.  Li.  153,  1  OntWN  508, 
15  OntWR  684,  16  OntWR  30  [app 
dlsm   23  Ont.   L>.   644,   2    OntWN   9S5, 

18  OntWR  944,  and  Quot  Cyc] ;  In  re 
Imperial  Starch  Co.,  10  Ont.  L.  22,  6 
OntWR   691.  ,     ^      • 

"The  transfer  of  stock  has  been 
uniformly  regarded  as  a  legrltimate 
subject  of  corporate  legislation,  to 
enable  the  company  to  know  who  are 
stockholders,  to  whom  dividends  are 
to  be  paid,  who  are  entitled  to  vote, 
aAd,  where  the  company  has  a  Hen 
on  the  stock  for  debts  due  to  it  from 
the  stockholders,  to  enable  It  to  pre' 


vent  a  transfer  In  derogation  of  Its 
own  rights.  But  such  legislation  will 
not  be  enforced  beyond  what  is  nec- 
essary to  serve  those  purposes,  where 
its  enforcement  would  operate  as  an 
Infringement  on  the  property  rights 
of  others,  or  as  an  unreasonable  re- 
straint upon  the  disposition  of  prop- 
erty in  the  stock  of  the  corjroratlon." 
Miller  V.  Farmers'  Milling,  etc,  Co., 
78  Nebr.  441,  443,  110  NW  996,  126 
AmSR  606. 

[a]  Bui*  agoltod^— A  by-law  of  a 
company,  the  snares  of  the  stock  of 
which  are  personal  and  assignable 
property,  requiring  transfers  to  be 
made  only  at  its  office  pei^bnally,  or 
by  attorney  with  consent  of  the  pres- 
ident thereof.  Is  contrary  to  the  gen- 
eral laws  respecting  the  transfer  of 
the  right  of  personal  property.  Sar- 
gent V.  Franklin  Ins.  Co.,  8  Pick. 
(Mass.i   90. 

09.  Brlnkerhoff-Farris  Trust,  etc, 
Co,  V.  Home  Lumber  Co.,  118  Mo.  447, 
24  SW  129. 

TO.  BrinkerhcfF-Farris  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo.  447, 
24  SW  129;  Ireland  v.  Globe  Milling 
Co.,  21  R.  I.  9,  41  A  268,  79  AmR 
769.  . 

[a]  SoM  amfltod^— An  unauthor- 
IsM  by-law  forbidding  a  stockhold- 
er to  sell  his  shares  without  first  of- 
fering them  to  the  corporation  for  a 
period  of  thirty  days  is  not  binding 
upon  an  assignee  of  the  stock  as  a 
personal  contract,  although  his  as- 
signor knew  of  the  by-law  and  took 
part  in  Its  adoption.  Ireland  v. 
Globe  Milling  Co.,  21  R.  I.  9,  41  A 
268,  79  AmR  769. 

n.  White  v.  Ryan,  16  Pa.  Co.  170; 
In  re  Klaus,  67  Wis.  401,  29  NW  682. 

[a]  A  by-law  which  requires  the 
consent  of  all  the  stockholders  to  a 
transfer  of  the  stock  of  one  of  them 
is  void  as  against  public  policy,  even 
though  the  stockholder  who  objects 
to  the  enforcement  of  the  by-law 
originally  voted  for  it.  In  re  Klaus. 
67  Wis.  401,   29  NW  682. 

7S.  Scrlpps  v.  Sweeney.  160  Mich. 
148,  .125  NW  72;  Hey  v.  Dolphin,  92 
Hun  230,  36  NYS  827;  In  re  Lauft,  146 
Wis.  262,  131  NW  366.  But  see  White 
V.  Ryan,  15  Pa.  Co.  170  (holding  that 
an  agreement  among  stockholders 
not  to  sell  or  transfer  their  stock 
without  unanimous  consent  of  all 
persons  signing  the  agreement  Is  a 
restraint  upon  alienation  and  void  as 
against  public  policy). 

[a]  An  acMaineD*  bstweaa  the 
hotdin  of  Hm  majority  of  the  stools 
not  to  dispose  of  tnelr  stock  during  a 
certain  period  without  their  Joint 
consent.  Is  not  void  as  against  public 
policy.  Hey  v.  Dolphin,  92  Hun  230, 
36  NYS  627.  _       . ._    .^ 

73.  Nicholson  V.  Franklin  Brew- 
ing Co.,  82  Oh.  St.  94,  91  NB  991, 
137  AmSR  764.  19  AnnCas  699. 

[a]  MxtX»  appiU<U  A  statute  au- 
thorising every  corporation  to  make 


by-laws  not  Inconsistent  with  the 
constitution  and  laws  regulating  tha 
Issuance  and  transfer  of  shares  of 
capital  stock,  and  aiding  in  the  pro- 
motion of  its  business,  gives  validity 
to  a  by-law  requiring  a  stockhold- 
er desiring  to  sell  and  transfer  hl9 
stock  to  notify  the  directors  of  such 
desire,  and  give  them  time  to  sell  the 
stock  to  persons  designated  in  the 
by-laws  because  of  their  belief  that 
their  occupation  would  render  them 
efficient  promoters  of  the  business  of 
the  corporation.  Nicholson  v.  Frank- 
lin Brewing  Co.,  82  Oh.  St.  94,  91  NE 
991,  137  AmSR  764,  10  AnnCas  699. 

74.    Dane  v.  Young,   61  Me.  160. 

7B.  Planters^  etc.,  Mut.  Ins.  Co. 
V.  Selma  Sav.  Bank.  68  Ala.  685. 

76.  Coleman  v.  Spencer,  5  Blackf. 
(Ind.)  197. 

77.  Steele  v.  Farm«rs',  etc.,  Tel. 
Assoc,  95  Kan.  680,  148  P  661;  Re 
Peterborough  Cold  Storage  Co,.  14 
Ont.  1..  476,  9  OntWR  860;  Ontario 
Inv.  Assoc.  V.  Slppl,   20   Ont  440. 

78.  Lelser  v.  Popham,  17  B.  C 
187,  6  DomLR  626. 

70.  Merrill  v.  Call,  16  Me.  428; 
Quiner  t.  Marblehead  Social  Ins.  Co„ 
10  Mass.  476. 

[a]  Mxa»  ■vpUed'— Where  a  char- 
ter provides  that  "no  part  of  the  cap- 
ital stock  .  .  .  shall  be  sold  or  trans- 
ferred, except  by  execution  or  dis- 
tress, or  by  admlnistratora  or  execu- 
tors, until  the  whole  amount  thereof 
shall  have  been  paid  in,"  a  contract 
to  transfer  shares,  not  within  the  ex- 
ception, made  and  to  be  carried  into 
execution  when  but  fifty  per  cent  Is 
paid  In,  is  not  enforceable.  Merrill 
v.  Call,  16  Me.  428. 

[b]  Xesttlotlon  not  *pp11oaM««— 
Where  a  statute  provides  that  no 
transfer  of  any  share  of  stock  shall 
be  permitted  until  the  whole  of  the 
caplttbl  stock  shall  be  paid,  a  bona 
fide  sale  by  a  debtor  to  his  creditors 
in  satisfaction  of  the  debt  is  suffi- 
cient to  transfer  the  equitable  inter- 
est of  tho  debtor,  so  as  to  Justify  the 
company  In  issuing  certificates  to  the 
assignee,  and  to  entitle  him,  when  the 
full   amount  of   the   shares   shall  be 

fiaid  in,  to  have  the  transfers  entered 
n  the  books  of  the  company,  and  to 
have  a  certificate  of  his  shares. 
Quiner  v.  Marblehead  Social  Ins.  COh 
10  Mass.  476.  ^  ^^      ..  „    ,  , 

80.  Downing  v.  Potta,  23  N.  J.  Ij. 
66. 

81.  III. — ^Douglas  V.  Aurora  Daily 
News  Co.,  160  111.  A.  606  (clause  in 
certificate);  Finch  v.  Macoupin  Tel, 
etc,  Co.,  146  ni.  A.  168. 

Kan. — Steele  v.  Farmsra',  etc,  TeL 
Assoc,  96  Kan.  680,  148  P  661.  „, 

Nebr.— Miller  v.  Farmers'  MlUlnj, 
etc,  Co.,  78  Nebr.  441,  110  NW  H5, 
126  AmSR  606. 

N.  J. — Morris  v.  Hussong  Dyelnx 
Mach.  Co.,  81  M.  J.  Bq.  166,  86  A 
1026. 

Man. — ^HutchlngB  v.  Canadian  Nat 
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strictioa  is  valid  when  applied  to  the  original  stock- 
holders,** or  where  it  is  contained  in  the  statute 
reiatine  to  the  organization  of  the  company.**  But 
even  where  the  charter  or  stalfnte  requires  the  con- 
sent of  the  directors  to  the  yalidity  of  a  transfer, 
such  consent  need  not  be  obtained  at  a  formal  con- 
vocation of  the  board;  if  it  appears  that  the  assent 
of  a  majority  of  the  directors  has  been  given,  and 
in  the  manner  that  transfers  of  stock  are  frequent- 
ly made,  it  will  be  sufficient.**  The  necessity  of 
obtaining  such  consent  may  also  be  waived  by  the 
corporation ;  and  it  has  been  held  that  it  4s  waived 
by  a  coarse  of  conduct  establishing  a  usage  of  not 
bringii^  such  cases  before  the  board,  so  that  a 
transfer  without  such  consent,  but  in  accordance 
with  the  usage  of- the  corporation,  would  be  good 
as  against  the  corporation.** 

In  England  under  the  corporate  constitutions  or 
deeds  of  settlements,  which  are  mere  private  instru- 
ments, although  drawn  under  the  anthoriEation  of 

p.  Ins.  Co..  27  Man.  496,  3S  DomliR 
762,  [1917]  2  WeBtWkly  618  [dlsm 
app  33  DomLR  760.  (1917)  2  West 
Wkly  45,  and  app  distn  (1918)  A.  C. 
461.  39  DomLR  ^01,  (1918)  i  West 
Wkly  184].  ' 

But  see  LlneviUe  Farmers',  .etc.. 
Bank  v.  Wasson,  48  Iowa.  336,  30  Am 
R  398  (holding  that,  while  such  a' 
restriction  may  he  enforced  as  a  rea- 
sonable regulation  for  the  protection 
of  the  corporation  against  worthless 
stockholders.  It  cannot  be  made 
available  to  defeat  the  rights  of  third 
persons);  Lelser  v.  Popham,  17  B.  C. 
187,  6  DomLR  626  (holding  that,  un- 
der a  statutory  authority  enabling  a 
company  to  alter  or  add  t(0  Its  arti- 
cles of  association.  It  may  provide 
that  a  sale  of  shares  shall  be  subject 
to  the  approval  of  the  directors). 

[a]  BMBona  (or  nilay— "The  sale 
of  his  stock  by  a  stockholder  of  a 
corporation  la  not  an  affair  of  the 
corporation  at  all,  except  as  already 
Indicated,  and  a  contract  of  the  cor- 
poration with  its  stockholders  creat- 
ing the  right  to  limit  future  owner- 
ship of  stock  and  future  membership 
in  the  corporation  Is  as  much  beyond 
the  power  of  the  board  of  directors 
as  a  by-law  to  the  same  effect." 
Steele  v.  Farmers',  etc.,  Tel.  Assoc., 
93  Kan.  680,  684,  148  F  661. 

[bl     Mal»      api^lsd A      by-law 

which  forbids  a  transfer  of  stock  by 
a  stockholder  to  a  nonstockholder 
without  the  consent  of  the  directors 
la  void  as  an  unreasonable  restric- 
tion upon  the  transfer  of  property. 
Uiller  V.  Farmers'  Ullllng,  etc.,  Co., 
78  Nebr.  441,  110  NW  996,  126  Am 
SR    606. 

[c]  Ultm  vlzva. — (1)  A  by-law  of 
a  company  Incorporated  by  special 
act.  which  Includes  part  2  of  the 
Companies  Act  (C^an.  Rev.  St.  [1906] 
c  79)  which  purports  to  authorize 
directors  of  tne  company  to  refuse 
to  transfer  shares  to  a  particular 
person  or  persons  without  assigning 
a  reason.  Is  ultra  vires,  in  the  ab- 
sence of  express  authority  in  the  spe- 
cial   act.     Canada   Nat.    F.    Ins.   Co. 


statutes,  the  transfers  of  shares,  in  order  to  be 
valid,  generally  require  the  approval  of  the  direc- 
tors.** Under  I  such  provisions  the  directors  ciannot 
arbitrarily  refuse  a  transfer,  bat  must  exercise  theii 
power  reasonably,*'  and  if  there  is  evidence  to  show 
that  they  exercised  their  power  capriciously  or  un- 
fairly, a  court  of  equity  may  interfere.**  They  are 
not,  however,  bound  to  disclose  their  reasons  for 
rejecting  a  transferee,  provided  they  have  fairly 
considered  the  question,**  and  in  the  absence  of  evi- 
dence to  the  contrary  the  court  will  take  it  for 
granted  that  they  acted  reasonably  and  in  good 
faith.'o 

[$  1040]  e.  Option  to  Oompany  or  Stockhdld- 
en  to  PnrcbaM.*^  It  is  generally  held  that  a  re- 
striction is  valid  where  it  is  properly  imposed,  which 
requires  that,  before  stock  is  offered  to  outsiders, 
an  opportunity  to  purchase  the  stock  on  certain 
terms  shall  be  given  for  a  stated  period  to  the  cor- 
poration or  boud  of  directors,**  or  to  the  oorpora- 


V.  Hutchlngs,  [1918]  A.  C.  451,  39 
DomLR  401,  [1918]  3  WestWkly  164 
[dlsm  app  27  Man.  496,  33  DomLR 
752,  (1917)  2  WestWkly  633  (dlsm 
app  (Man.)  33  DomLR  750.  [1917]  2 
WestWkly  45JJ;  Re  Good,  21  Ont.  L. 
153,  1  OntWN  608,  16  OntWR  634, 
16  OntWR  30  [app  dism  23  Ont.  L. 
644,  2  OntWN  966.  18  OntWR  944]. 
(2)  A  company  with  the  ordinary 
powers  cannot  pass  a  by-law  or  reso- 
lution forbidding  the  alienation  of 
paid-up  shares  by  its  members  except 
with  the  approval  of  Its  directors. 
Re  Belleville  Driving,  etc.,  Assoc, 
Ltd.,  81  Ont.  I*  79,  6  OntWN  620,  26 
OntWR  442. 

8S.  MoiTla  V.  Huasong  Dyeing 
Hach.  Co.,  tl  N.  J.  Eq.  26«,  86  A 
1026. 


[a]  M»%Bonn  for  rta»^ — "So  far  as 
restrictions  provide  for  giving  di- 
rectors control  over  the  membership 
of  a  corporation,  by  requiring  their 
approval  of  the  name  of  a  trans- 
feree, they  are  manifestly  applicable 
only  to  an  original  memDerahip.  If 
applied  in  the  discretion  of  directors 
for  the  purpose  of  controlling  or  af- 
fecting the  right  of  an  existing  stock- 
holder to  acquire  further  stock,  such 
restrictions  are  not  only  unreason- 
able restraints  of  trade,  but  are  un- 
reasonable and  Illegal  for  the  addi- 
tional reason,  that  such  applloatlon 
of  the  by-law  would  put  It  In  the 
power  of  a  board  of  directors  to  con- 
tinue Indefinitely  their  own  control 
of  the  management."  Morris  v. 
Husaong  Dyeing  Mach.  Co.,  81  N.  J. 
Bq.  266,  26i,   86  A  1026. 

88.  Healey  v.  Steele  Center 
Creamery  Assoc,  115  Minn.  461,  133 
NW  69. 

[a]  XUnatzstlam— In  Uinnesota 
the  provision  in  I L.  (1870)  o  29,  re- 
lating to  the  organisation  of  coop- 
erative associations,  that  no  person 
shall  be  allowed  to  become  a  stock- 
holder except  by  the  consent  of  the 
managers.  Is  valid,  and  Is  not  re- 
pealed by  Rev.  L.  (1906)  {  1863. 
Healey  v.  Steele  (Tenter  Creamery 
Assoc,  lie  MlQD.  461.  183  NW  69. 

a*.  Ellison  v.  Schneider,  26  Lia. 
Ahn.  436;  Conant  v.  Reed,  1  Oh.  St. 
298. 

[a]  Sol*  aMIls&i— Under  a  stat- 
ute providing  that  no  shares  shall  be 
transferred  without  the  consent  of  a 
majority  of  the  directors  while  the 
holder  thereof  is  Indebted  to  the 
company,  a  majority  of  the  directors 
of  a  corporation  can  authorize  a 
transfer  of  shares  by  a  stockholder 
indebted  to  the  corporation  only 
where  the  debt  la  not  yet  due.  Co- 
nant V.  Reed,  1  Ob.  St.  298. 

85.  CMtmbersburs  Ins.  Co.  v. 
Smith,  11  Fa.  120. 

8S.  In  re  Copal  Varnish  Co.,  Ltd., 
[1917]  2  Ch.  349;  In  re  Accidental 
Death  Ins.  Co.,  L.  R.  6  Ch.  902;  In  re 
Overend,  L.  R.  2  Eq.  654;  Robinson 
V,  Chartered  Bank,  L.  R.  1  Eq.  32; 
Bargate  v.  Shortridge,  6  H.  L.  Cias. 
297,  10  Reprint  914;  Atty.-Oen.  v. 
Jameson,  [1904]  2  Ir.  644.  But  see 
Poole  v.  Mlddleton,  29  Beav.  646,  54 
Reprint  778  (holding  that  a  provision 
in  a  deed  of  settlement  of  a  Joint- 
stock  company,  "that  no  shareholder 
should  be  at  liberty  to  transfer  his 
shares,  except  In  such  manner  as  the 
board  of  directors  should  approve," 
does  not  prevent  a  stockholder  from 
selling  his  shares  without  the  con- 
sent of  the  board  of  directors). 

[a]  ZSuolvMtt  ttaaafcrM'— Where 
the  directors  possess  full  knowledge 
and  accept  an  Insolvent  transferee, 
this  ends  the  liability  of  the  trans- 
feror. In  re  Wheal  Unity  Wood  MIn. 
Co..  16  Ch.  D.  It. 


[b]    TalnatloB  of  ynxdias*  pito* 

under  jwrticular  provisions  see  Col- 
lins V.  Sedgwick,  [1917]  1  Ch.  179. 

87.  In  re  (Topal  Tarnish  Co.,  Ltd.. 
[1917]  2  Ch.  349;  Robinson  v.  Char- 
tered Bank,  L.  R.  1  Eq.  32;  Taft  v. 
Harrison,  10  Hare  489,  68  Reprint 
1020. 

[a]  Vha  dlreetox*  hmr*  not  aa  tib- 
•OMM  power  to  reject  a  proposed 
transferee  but  can  only  do  so  if  they 
can  provide  a  substitute  for  him.  In 
re  Accidental  Death  Ins.  Co.,  L.  R.  6 
Ch.  902. 

[b]  ^haaOf^Eftect  of  procuring 
the  consent  of  the  directors  by  fraud 
Bee  In  re  Coalport  CThlna  Co.,  [18951 
2  Ch.  404;  Williams'  C^ase,  L.  R.  $ 
Eq.  226  note;  In  re  Imperial  Mercan- 
tile Credit  Assoc,  L.  R.  9  Eq.  223. 

[c]  WlicT*  tlic  dlmotors  make  no 
iaqniry  the  transfer  is  void.  In  re 
Smith,  L.  R.  4  0%.  20;  Williams'  Case. 
L.  R.  9  Eq.  225  note;  In  re  Humber 
Ironworks,  etc,  Co.,  1  CHi.  D.  676. 

88.  In  re  Oresham  L.  Assur.  Soc, 
L.  R,  8  Ch.  446. 

89.  In  re  Gresham  L.  Assur.  Soc, 
L.  R.  8  Ch.  446.  But  see  Smith  v. 
Canada  Car  Co.,  6  Ont.  Pr.  107  (hold- 
ing that  a  company  Incorporated  un- 
der the  provisions  of  27  and  28  Vict, 
o  28,  has  not  power  to  refuse  to  al- 
low a  transfer  of  shares  without  as- 
signing a  sufllcient  reason  therefor). 

•O.  In  re  Gresham  L.  Assur.  Soc, 
L.  R.  8  Ch.  446. 

•1.  Sal*  with  opilon  to  Mtar  or 
rosea  see  infra  }<  1058-1061. 

»a.  La. — Bartlett  v.  Fourton,  116 
La.  26,  38  S  882. 

Mass. — Barrett  v.  King,  181  Mass. 
476,  63  NE  934;  Whlton  v.  Batchelder, 
'etc.,  Corp.,  179  Mass.  169,  60  NE  488; 
New  England  Trust  (30.  v.  Abbott. 
162  Mass.  148,  38  NE  482,  27  LRA 
271. 

Fa. — Hughes  v.  Citiaens'  Electric 
Light,  etc.,  Co.,  226  Pa.  96,  76  A  15. 

R.  I. — Sweetland  v.  Quldnlck  (30„ 
11  R.  L  828. 

Wis. — Casper  y,  Kalt-Zimmers  Mfg. 
Co.,  169  Wis.  617,  149  NW  754,  160 
NW  1101. 

Alta. — ^Harvey  v.  Mitchell,  20  Dom 
LR  134. 

[a]  Beaaon  for  mlsu^'lt  is  some- 
times necessary  and  often  desirable 
that  a  corporation  protect  Itself 
against  the  acquisition  of  shares  of 
Its  stock  by  rivals  In  business  or 
other  disturbers  who  might  purchase 
shares  merely  for  the  purpose  of  ac- 
quiring information  which  might 
thereafter  be  used  against  the  inter- 
ests of  the  company."  In  re  Laun, 
146  WIb.  252,  263,  131  NW  366. 

[b]  Bartlonlar  xwrtrloUoaa^— (1) 
A  provision  of  the  charter  requirtnc 
that  the  stock  of  the  origlnu  sub- 
scribers  should  flrst  be  offered  for 
sale  to  the  board  of  directors,  stat- 
ing the  price  and  terms,  and  that  the 
board  should  have  tan  days  in  which 
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tion  o!r  other  stockholders.**  But  on  the  other  hand 
it  has  been  held  that  such  a  restriction  is  an  invalid 
restraint  on  alienation,**  and  that  a  ,by-law  contain- 
ing such  a  restriction  is.  invalid  where  it  is  not  au- 
thorized by  statute.**  It  has  been  held,  however, 
that  if  the  by-law  is  invalid  as  a  by-law  it  may  be 
binding  as  an  agreement  on  the  stockholders  who 
unanimously  adopt  it,*"  and  that,  although  such  a 

to  dispose  of  it,  after  which  the 
stockholder  might  sell  it  at  that 
price,  la  valid.  Casper  v.'  Kalts-ZIm- 
mers  Ktg.  Co.,  159  Wis.  517,  149  NW 
764,  160  NW  1101.  (2)  Under  a  pro- 
vision that  no  stockholder  shall  liave 
the  right  to  transfer  his  shares  with- 
out giving  ten  days'  prior  written  no- 
tice of  his  intention,  and  ten  days' 
refusal  to  the  corporation  at  the  low- 
est price  at  which  he  will  sell  to 
any  other  person,  and  that  the  cor- 
poration shall  have  the  first  right  to 
elect  to  purchase  the  shares  at  such 
lowest  price,  an  oflFer  by  a  stock- 
holder of  a  certain  number  of  shares 
to  the  corporation  at  a  gross  price  is 
not  a  compliance  with  such  charter 
provision,  and  the  corporation  cannot 
be  compelled  to  transfer  upon  its 
books  a  smaller  number  of  shares 
afterward  sold -by  him,  at  a  given 
price  per  share,  to  a  third  person. 
Sweetland  v.  Quldnlck  Co.,  11  R.  I. 
328.  (3)  Where  the  articles  of  as- 
sociation require  that  before  selling 
certain  shares  they  should  first  be 
•  offered '  to  the  board  of  directors,  an 
objection  by  an  outside  purchaser  to 
closing  the  purchase  for  default  of 
his  seller  in  submitting  to  the  di- 
rectors must  fall  If  notice  that  the 
shares  were  for  sale  was  given  to 
the  individual  directors  and  they 
took  no  action  toward  exercising  the 
privilege  of  buying.  Harvey  v. 
Mitchell,  (Alta.)  20  DomLR  134. 

[c]  n«fex«iuM  to  oorpoxation^ — 
(1)  Where  a  provision  in  the  charter 
gives  a  preference  in  the  matter  of 
buying  its  own  stock  to  the  corpora- 
tion, the  provision  Inures  to  the  ben- 
efit of  the  corporation,  and  cannot  be 
invoked  by  the  Individual  stockhold- 
ers on  the  ground  that  persons  who, 
have  acquired  the  stock,  not  first  of- 
fered to  the  corporation,  did  so  for 
the  purpose  of  controlling  the  corpo- 
ration. Bartlett  v.  Fourton,  115  La. 
2S,  38  S  882.  (2)  Under  a  by-law 
that  none  of  the  stock  shall  be  sold 
unless  the  directors  have  received 
thirty  days^  notice  thereof  and  an 
option  given  to  them  to  purchase  it, 
the  board  Is  not  bound  to  submit  the 
option  to  the  stockholders.  Hughes 
V.  Citizens'  Electric  Light,  etcx,  Co„ 
226  Pa.  95,  76  A  16. 

[d]  AppMl«a  Of  •toek.— (1) 
Where  an  agreement  by  a  corpora- 
tion provides  that,  should  the  person 
to  whom  certificates  of  stock  are  is- 
sued desire  to  sell  any  of  his  shares, 
he  shall  cause  them  to  be  appraised 
by  the  directors,  "which  it  shall  be 
their  duty  to  do  on  request,"  and 
shall  offer  the  same  to  the  directors 
for  the  use  of  the  company,  to  be 
purchased  by  them  at  their  option 
within  a  specified  time,  at  the  end 
of  which  the  stockholder  could  sell 
them  to  any  person,  no  action  will  lie 
against  the  corporation  for  the  re- 
fusal of  the  directors  to  make  the 
appraisal,  since  the  directors  act 
therein  as  referees  for  both  parties, 
and  the  corporation  is  not  bound,  un- 
der the  terms  of  the  agreement,  to 
cause  an  appraisal.  Whiton  v. 
Batchelder,  etc.,  Corp.,  179  Mass.  169, 
60  NB  483.  (2)  Where  it  is  provided 
that  the  executor  or  administrator 
of    any    deceased    stockholder    shall 


by-law  may  be  void,  a  stockholder  may  enter  into 
a  contract  with  the  corporation  whereby  he  will 
be  bound  by  conditions  requiring  him  to  offer  his 
shares  to  the  corporation  before  he  shaU  have  the 
right  to  sell  them  to  another,  and  the  fact  that  the 
conditions  are  contained  in  an  invalid  by-law  will 
not  render  his  agreement  void.*'  An  agreement, 
however,  between  the  subscribers  for  stock,  or  .be- 


cause his  shares  to  be  appraised  by 
the  directors,  and  shall  thereupon  of- 
fer the  shares  to  them  for  the  use  of 
the  corporation  at  such  appraised 
value,  that  if  the  directors  shall  not, 
within  ten  days  after  the  shares  are 
offered  to  them,   take  them   and  pay 


to  the  executor  or  administrator  the 
appraised  value,  he  may  sell  the 
shares  to  any  person,  and  that  it 
shall  be  the  duty  of  such  executor 
or  administrator  to  offer  the'  shares 
for  appraisal  and  to  be  taken  by  the 
corporation.  If  It  so  elects,  whenever 
requested  by  a  certain  officer  wfthln 
a  time  limited,  and  at  a  meeting  of 
the  direct  Drs  of  the  corporation  it  is 
voted  that  the  stock  be  appraised  at 
a  certain  sum  per  share  and  taken 
for  the  use  of  the  corporation,  the 
appraisal  is  valid,  and  it  is  not  nec- 
essary that  the  executor  or  adminis- 
trator should  offer  the  stock  to  the 
corporation  for  appraisal.  New  Eng- 
land Trust  Co.  V.  Abbott,  162  Mass. 
148,  3S  NB  432,   27   L.RA  271. 

[e]  Forelsa  law<— A  by-laV  of  a 
West  Virginia!  corik>ratIon  prohibit- 
ing the  stockholder  from  selling 
stock  without  first  offering  It  for.sale 
to  the  corporation  directors  will  not 
be  held  invalid  in  Massachusetts  as 
being  against  public  policy  as  affect- 
ing stock  apparently  subject  to  the 
provision  when  Issued,  in  the  absence 
of  a  showing  of  a  West  Virginia  law 
making  it  invalid.  Barrett  v.  King, 
181   Mass.   476,    63  NB  934. 

[f]  Transfer  to  nnfllselosea  pxla- 
oipol,— The  fact  that  an  agent  buys 
corporation  stock  in  his  own  name, 
but  on  behalf  of  his  principal,  does 
not  take  the  principal  out^de  the 
operation. of  a  corporation  by-law,  to 
which  the  certificate  is  expressly  sub- 
ject, prohibiting  the  transfer  of  cor- 
poration stock  by  a  stockholder  with- 
out first  offering  It  for  sale  to  the 
directors  for  the  same  price,  as  the 
doctrine  that  the  principal  acquires 
title  as  an  undisclosed  principal  does 
not  apply;  and  therefore  the  stock 
cannot  be  transferred  to  the  princi- 
pal by  the  agent  without  offering  it 
to  the  directors.  Barrett  v.  King, 
181  Mass.  476,  63  NB  934. 

S3.  111. — Douglas  V.  Aurora  Daily 
News  Co.,  160  111.  A.  606. 

La. — State  v.  Caddo  Rock  Drill  Bit 
Co.,  141  La.  353,  75  S  78. 

N.  T. — Scruggs  V.  Cotterill,  67  App. 
Dlv.  583,  73  NTS  882:  Moses  v.  Soule, 
63  Misc.'  21)3,  118  NTS  410  [aff  136 
App..  Dlv.  904  mem,  120  NTS  1136 
mem]. 

Pa. — ^In  re  Lindsay,  210  Pa.  224,  59 
A  1074;  Fitzslmmons  v.  Lindsay,  205 
Pa.  79,  64  A  488;  Oarrett  v.  Phila- 
delphia Lawn  Mower  Co.,  39  Pa. 
Super.  78;  Feldsteln's  Bst.,  26  Pa. 
•Dlst  602. 

R.  I. — American  Nat.  Bank  v. 
Oriental  Mills.  17  R.  I.  551,  23  A 
795;  Barrows  v.  National  Rubber  Co., 
12  R.  I.  173. 

Wis. — Casper  v.  Kalt-Zlmmers  Mfg. 
Co.,  159  Wis.  617,  149  NW  754,  160 
NW  1101.  1 

Eing.  —  Atty.-Gen.  v.  Jameson, 
[19041  2  Ir.  644.  See  Weiland  .  v. 
Hogan,  177  Mich.  626,  143  NW  699 
(holding  decree  in  ar>  action  to  en- 
force such  a  by-law  not  unfair  as 
requiring  a  sale  by  defendants). 

[a]  SaaaoB  for  ml*. — "The  per- 
sonal element  is  as  Important  in  the 
make-up  and  management  of  a  cor- 
poration as  It  is  in  almost  every  oth- 
er undertaking.  Restrictions,  there- 
fore, reasonably  protecting  Incorpo. 
rators  or  stockholders  In  their  inter- 
ests by  permitting  them  first  to  pur- 
chase stock  offered  for  sale,  should 
be  held  lawful  as  promotive  of  good 
management  and  sound  business  en- 
terprise." Casper  v.  Kalt-Zlmmers 
Mfg.  Co.,  159  Wis.  617,  622,  149  NW 


754,  160  NW  1101. 


[b]  CoMrtmetloa  of  partlAiilaar  Xf- 
•tarlotloii. — (1)  A  restriction  that  no 
stock    shall    be    sold  -by   any    holder 


thereof  in  open  market,  except  after 
ten  days'  prion  notice  of  Intention  to 
sell  has  been  giveiv  the  company, 
during  which  tlmd  ttte  stockholders 
shall  have  the  privilege  of  purchas- 
ing it,  nterely  preserves  to  other 
stockholders  the  privilege  of  pur- 
chasing the  stock  during  such  tea 
days.  State  v.  Caddo  Rock  Drill  Bit 
Co.,  141  La.  353,  76  S  78.  (2)  Where 
the  stockholders  enter  into  an  agree- 
ment by  which  each  one  acquires  a 
right  to  purchase  shares  of  any  one 
who  might  die  or  withdraw  from  the 
business  at  a  fair  price  or  book  value 
thereof,  to  be  ascertained  by  the  ar- 
bitrators, in  ascert&lnlng  the  price 
the  good  will  of  the  business  is  to 
be  considered.  In  re  Lindsay,  210 
Pa.'  224,  5?  A  1074.  (3)  When  the  , 
corporation  ceased  to  carry  Its  good  ' 
will  on  its  books  as  an  asset,  stock- 
■holder  on  retirement  may  claim  his 
share.  Lane  v.  Barnard,  103  Misc. 
707,  170  NTS  946. 

[c]  BaforoaaM*  aeaiaat  •took- 
liolder  or  rept«a«BtatlTe<^(l)  A  cor- 
porate by-law  that  a  stockholder 
shall  not  sell  his  stock  without  first 
giving  the  other  stockholders  an  op- 
portunity to  purchase  is  enforceable 
against  each  stockholder,  or.  It  dead, 
against  the  personal  representative. 
Garrett  v.  Philadelphia  Lawn  Mower 
Co.,  39  Pa.  Super.  78.  (2)  An  agree- 
ment between  the  owners  of  the  ma- 
jority of  the  capital  stock  of  a  cor- 
poration that,  in  the  event  of  the 
death  of  either  party  or  of  his  wish- 
ing to  Bell  his  stock,  the  others 
should  have  the  privilege  of  pur- 
chasing, at  a  specified  price  per 
share,  is  not  invalid,  as  a  wager  on 
the  life  of  a  party  or  as  interfering 
with  the  devolution  of  property  by 
win  on  the  death  of  its  owner,  but  is 
binding  on  the  executors  of  a  de- 
ceased party.  Scruggs  v.  Cotterill, 
67  App.  Dlv.  588,  73^NTS  882. 

M.  Victor  Q.  Bloede  Co.  v.  Bloede, 
84  Md.  129,  34  A  1127,  57  AmSR  373, 
33  LRA  107;  Brinkerhoff-FarrU 
Trust,  etc.,  Co.  v.  Home  Lumber  Co, 
118  Mo.  447.  24  SW  1\29.     ^ 

[a]  Bnl*  appUedL — ^A  by-law  to 
the  effect  that  if  any  stockholder 
shall  desire  to  dispose  of  his  stock  he 
shall  give  written  notice  of  his  In- 
tention to  sell  at  a  stated  time  before 
the  transfer  shall  be  made,  and  that 
the  other  stockholders  shall  there- 
upon have  the  option  to  purchase  the 
stock  at  the  price  named,  is  invalid. 
Victor  G.  Bloede  Co.  v.  Bloede,  84 
Md.  129.  34  A  1127.  67  AmSR  373, 
33  LRA  107. 

96.  Ireland  V.  Olobe  Milling  Co, 
21  R.  I.  9,  41  A  258,  79  AmSR  769; 
Ireland  v.  Globe  Milling,  etc.,  R.  Co., 
19  R.  I.  180,  32  A  921,  61  AmSR  756, 
29  LRA  429.     See  also  supra  i  1037. 

»6.  Weiland  v.  Hogan,  177  Mich. 
626,  143  NW  699;  Brlnkerhoff-Farrls 
Trust,  etc.,  Co.  v.  Home  Lumber  Co, 
118  Mo.  447,  24  SW  129. 

97.  New  England  Trust  Co.  v.  Ab- 
bott, 162  Mass.  148,  38  NE  432,  27 
LRA  271. 

[a]  Bui*  avpUeO^-Where  a  stock- 
holder purchases  certificates  of  stock 
which  provide  that  they  are  trans- 
ferable only  to  the  company,  and  at 
an  appraisal  to  be  made  by  Its  di- 
rectors, as  provided  in  the  by-laws 
printed  on  the  back  of  the  certiA- 
cates,  and  signs  a  receipt   therefor. 


For  late*  «•••■,  daTtlapmeata  aad  ehang**  in  the  law  see  cumulative  Annotations,  same  title,  pagejiiiiLJuitl  mimlx^r. 
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tween  them  and  tiie  oi^anized  body,  prior  to  the 
time  when  the  incorporation  becomes  complete,  is 
•invalid  to  prevent  a  transfer  of  stock  without  first 
giving  the  corporation  an  option  to  purchase,  unless 
snch  agreement  is  ratified  after  complete  oi^an- 
ization.**  • 

Restriction  not  applicable.  A  restriction  against 
transferring  stock  before  giving  the  corporation  or 
other  stockholders  an  opportunity  to  purchase  does 
not  apply  to  a  pledge  of  stock,**  or  to  a  transfer  to 
the  real  owner,  by  one  in  whose  name  the  shares 
had  been  issued  in  order  to  give  him  an  opportunity 
to  acquire  them,  and  who  does  not  choose  to  do  so;' 
to  a  sale  on  execution  against  the  stockholder;* 
or  to  a  contract  by  a  director  to  transfer  shares  in 
payment  of  services.*  Where  the  restriction  applies 
only  to  holders  of  original  certificates,  a  new  certifi- 
cate issued,  after  complying -with  such  restriction, 
which  does  not  contain  any  recital  of  any  restric- 
tions upon  its  transfer,  is  not  subject  to  the  re- 
striction.* 

WaiTW.    The  right  to  stich  option  may  be  waived 


by  the  persons  entitled  thereto,*  and  where  a  trans- 
fer of  certain  stock  is  permitted  to  be  made  the  in- 
ference therefrom  i^  that  the  opportunity  to  pur- 
cTiase  has  been  offered  and  declined,  or  that  the 
requirement  has  been  waived,*  and  another  pur- 
chaser of  the  stock  is  entitled  to  all  the  rights  of  a 
bona  fide  purchaser.'  But  the  mere  fact  that  in 
several  instances  stock  has  been  sold  by  one  stock- 
holder to  another  without  a  compliance  with  such 
requirement  does  not  annul  the  requirement  by 
waiver.* 

[i  1041]  D.  BeqnisiteB  and  Validity  of  Trans- 
fer Generally* — 1.  In  General  The  method  of 
transferring  title  to  shares  of  corporate  stock  is  a 
subject  of  grave  importance;**  but  unless  a  par- 
ticular mode  of  transfer  is  prescribed  by  statute  or 
in  the  corporate  charter  or  by-laws,*'  the  owner  may 
dispose  of  his  shares  in  such  manner  as  would  suf- 
fice to  pass  his  title  to  any  other  chose  in  action  or 
intangible  property;'*  and  mere  possession  of  the 
certificate  may  give  rise  to  a  presumption  of  own- 
ership thereof.**  In  the  absence  of  a  prescribed 


"subject  to  the  conditions  and  re- 
strictions tberein  referred  to,  and  to 
tbe  by-laws  of  the  company,  to 
which  I  ag'ree  to  conform,"  he  Is 
bound  by  the  provisiojis  of  the  cer- 
tificates, although,  when  considered 
as  by-laws,  they  may  be  void,  and  the 
company  may  enforce  speciflc  per- 
formance. The  court  said:  "The  de- 
fendant contends  that  these  by-laws 
are  void.  We  have  not  found  it  nec- 
essary to  consider  that  question,  and 
we  express  no  opinion  upon  it.  We 
thlnli  that  the  case  well  may  stand 
on  the  ground  that  the  defendant's 
testator  entered  Into  an  agreement 
with  the  plaintiff  to  do  what  the 
plaintiec  now  seeks  to  compel  his  ex- 
ecutor to  do.  It  Is  manifest  that  a 
stockholder  may  make  a  contract 
with  a  corporation  to  do  or  not  to 
do  certain  things  in  regard  to  his 
stock,  or  to  waive  certain  rights,  or 
to  submit  to  certain  restrictions  re- 
specting which  the  stockholders 
might  have  no  power  of  compulsion 
over  him.  ...  In  the  present  case  the 
certificates  were  Issued  to  the  de- 
fendant's testator  in  consideration  of 
the  payment  by  him  to  the  corpora- 
tion of  the  amount  due  for  the  stock, 
and  of  the  agreements  with  It  on  his 
part  which  they  contained.  By  ac- 
cepting them  without  objection,  and 
by  signing  the  receipts,  he  agreed  to 
the  conditions  printed  on  the  backs 
of  the  certificates.  The  fact  that  the 
conditions  were  contained  in  by-laws 
which  may  have  been  Invalid  as  such, 
does  not  render  his  agreement  void, 
if  the  contract  was  in  substance  one 
which  the  corporation  had  power  to 
make.  We  think  that  it  had  such 
power."  New  England  Trust  Co.  v. 
Abbott,  162  Mass.  148,  l&l,  38  NE 
432,  433,  27  LRA  271. 

98.  Ireland  v.  Globe  Milling,  etc., 
Co.,  20  R.  I.  190,  38  A  116,  38  LRA 
299. 

W.  Crescent  City  Seltzer,  etc., 
Mfg.  Co.  V.  Deblieuz,  40  La.  An'ii. 
155,  3  S  726. 

[a]  Baoaon  for  ral«u— A  pledge  of 
stock  is  validly  effected,  as  against 
the  pledgor's  creditors,  by  delivery 
of  tbe  certificates  without  notice  to 
the  corporation  or  transfer  on  its 
books,  although  the  certificates  refer 
to  tbe  charter,  which  provides  that 
no  sale  or  transfer  shall  be  made 
without  Urst  giving  the  corporation 
sixty  days'  notice,  with  the  privilege 
to  it  or  its  members  to  purchase  on 
equal  terms.  Crescent  City  Seltxer, 
etc.,  Mfg.  Co.  v.  Deblleux,  40  La.  Ann. 
155.  3  S  726. 

VlsdCMi  of  ■toek  ffwunOly  see  in- 
-fra  }J   1101-1147. 

1.  Victor  a.  Bloede  Co.  v.  Bloede, 
84  Md.  129.  34  A  1127,  67  AmSR  373, 
33  LRA  107. 


National    Rubber 


5.  Barrows    v. 
Co.,    12    R.    I.    173 

3.  Price  V.  Mlnot,  107  Mass.  49. 

4.  Matter  of  David  Jones  Co.,  67 
Hun  360,  22  NTS  318. 

6.  Hughes  V.  Citizens'  Blectric 
Light,  etc.,  Co.,  226  Pa.  96,  76  A  16 
(waiver  by  directors). 

e.  Bartlett  v.  Fourton,  US  lA.  26, 
3S  S  882:  American  Nat  Bank  v. 
Oriental  Mills,  17  R.  L  661,  2S  A 
796. 

7.  State  V.  Caddo  Rock  Drill  Bit 
Co.,  141  La.  353,  75  S  78. 

8.  Casper  v.  Kalt-Zimmers  Mfg. 
Co..  159  Wis.  517.  149  NW  754,  150 
NW   1101. 

[a]  BsAson  for  ml*. — ^"The  vital 
objection  to  holding  that  a  charter 
provision  may  be  annulled  by  pre- 
vious waivers  is  that  no  one,  upon 
reading  a  charter  under  which  a  cor- 
poration has  existed  for  some  time, 
could  tell  what  provisions  were  in 
force  and  what  had  been  annulled  by 
previous  conduct  ,of  the  corpora- 
tion. ...  A  party  interested  In  a 
corporation  has  a  right  to  rely  upon 
the  fact  that  Us  charter  is  what  It 
purports  to  be.  He  cannot  be  met 
with  the  statement  that  such  and 
such  provisions  of  it  have  been  an- 
nulled through  disregard  in  the 
past."  Casper  v.  Kalt-Zimmers  Mfg. 
Co.,  159  Wis.  517,  525.  149  NW  764, 
150  NW  1101. 

9i    Cross  raf«r«na«s: 
Asalgnment    cf    certificate   see   Infra 
.     a    1C44-1046. 
Estoppel   to  allege  or  deny  transfer 

see  infra  S  1060. 
Surrender   and   reissue  of  certificate 

see  infra  !S  1047-1049. 

la  Wood  V.  Maitland,  10  Fhlla. 
(Fa.)  84,  85. 

"This  species  of  property  has  mul- 
tiplied to  such  an  extent  that  a  very 
large  proportion  of  the  capital  of  the 
country  is  invested  in  "shares.'  The 
dally  transactions  therein  in  our 
large  commercial  and  moneyed  cen- 
tres are  of  great  magnitude.  Certifi- 
cates and  powers  of  attorney,  repre- 
senting Immense  suqis  of  money,  in- 
vested in  such  securities,  pass  from 
hand  to  hand  with  almost  the  rapid- 
ity tind  aase  of  commercial  paper,  or 
money  itself.  It  will  thus  be  seen 
that  the  mainer  in  which  this  species 
of  property  may  be  transferred  is 
a  matter  of  no  Inconsiderable  inter- 
est."    Wood  V.  Maitland.  supra, 

11.     See   infra   i    1042. 

la.  Colo.  —  Richardson  v.  I,ong- 
mont  Supply  Ditch  Co.,  19  Colo.  A. 
483,   76   P  646    (by  deed). 

Ga. — Sylvanla,  etc.,  R.  Co.  v.  Hoge, 
129    G}a.    734,   59    SE    806. 

111. — Carus  v.  Matthlessen,  '  etc.. 
Zinc  Co.,  190   111.  A.  449. 

Mass. — Bills   v.    Elssex   Merrimack 


Bridge  Proprietors.  2  Pick.  248    (by 
deed). 
Mich. — Michigan  Trust  Co.  v.  Com-' 

stock,   123  Mich.  689,  82  NW  527. 

N.  J. — Neptune  Mildew,  etc.  Co.  v. 
New  Jersey  Cent  R.  Co..  (C^h.)  102  A 
442. 

N.  T. — Lockwood  v.  Brantley.  108 
N.  Y.  680  mem,  9  NE  87,  1  Silv.  A. 
187;  Burrall  v.  Bushwick  R.  Co.,  76 
N.  T.  211:  Weaver  v.  Barden.  49  N.  T. 
286  [rev  3  Lans.  338]. 

Pa.— Wood  V.  Maitland.  10  Phtla. 
84. 

Tenn. — Cates  v.  Baxter.  97  Tenn. 
448.  37  SW  219;  State  v.  Butler,  86 
Tenn.    614,   8   SW  £86. 

Tex. — Davis  V.  Hardwick.  43  Tex. 
dv.  A.  71.  94  SW  359. 

W.  Va. — Lipscomb  v.  Cond,on.  66 
W.  Va.  416.  49  SE  892.  107  AmSR 
938,  67  LRA  670. 

Ca]    XvlUUiw*   of   ownsraUp^— (1) 

Evidence  that  defendant's  husband 
purchased  and  transferred  to  his  wife 
a  certificate  of  stock  in  a  corpora- 
tion, that  she  received  checks  for 
dividends.  Indorsed  them,  and  re- 
ceived tbe  money,  and  that  she  knew 
the  certificate  was  either  assigned  or  ' 
Issued  to  her,  and  recognized  It  as 
her  own,  '  is  sufficient  to  go  to  the 
jury  on  the  issue  of  her  ownership 
of  the  stock.  Michigan  Trust  Co.  v. 
Ctomstock,  123  Mich.  689,  82  NW  527. 
(2)  On  an  issue  as  to  whether  plain- 
tiff had  transferred  his  corporate 
stock  to  defendant  or  merely  pledged 
it  the  fact  that  defendant  received 
the  stock,  caused  it  to  be  marked . 
"Canceled  aud  new  stock  to  Issue 
in  his  name  did  not  conclusively 
show  a  transfer  of  the  absolute  title. 
Davis  V.  Hardwick,  43  Tex.  Civ.  A. 
71,   94   SW   369. 

[bl    Bjr     tmates Where     stock' 

stands  in  the  individual  name  of  one 
who  actually  holds  it  as  trustee,  a 
transfer  of  the  certificate  by  him 
both  individually  and  as  such  trustee 
is  valid  and  legal.  Carus  v.  Matthles- 
sen, etc..  Zinc  Co.    196  111.  A.  449. 

Oroas  rsferaaees: 
Gift  of  stock  see  Gifts  [20  Cyc  1202. 

1240]. 
Pledge   of  stock   see   infra   Si   1101. 

1147. 
Sale  of  stock  see  infra  9  J  1062-1099. 

13.  Thompson  v.  Alger.  12  Mete 
(Mass.)  428;  In  re  Mapes.  12  NTS  9. 
But  see  NichoUs  v.  Reid,  1Q9  Cal.  630, 
42  P  298  (holding  .that  where  a  firm 
contracted  to  sell  and  deliver  at  a 
future  day  certain  bank  stock  stand- 
ing in  the  name  of  the  individual 
members,  but  before  tender  both 
members  of  the  firm  died,  a  person 
who  subsequently  became  successor 
of  the  firm  and  had  the  certificates, 
unindorsed.  In  his  possession,  could 
not  make  a  valid  tender  of  the  sam«p 
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mode  of  transfer  the  shares  may  be  sold  and  trans- 
ferred by  a  parol  contract;'*  and  title  may  be 
vested  in  the  transferee  by  delivery  of  the  certifi- 
cate with  a  written  assignment  thereof;'"  or  with 
a  blank  assignment  and  power  of  attorney,  accom- 
panying the  certificate  or  indorsed  thereon;"  or 
by  a  mere  delivery  of  the  certificate,  without  any 
indorsement  or  writing,  with  the  intention  to  pass 
the  title  to  the  transferee;"  or  by  an  assignment 
without  ,a  delivery  of  the  certificate.'* 

Purpose  of  transfer.  The  validity  of  a  transfer 
is  not  affected  by  the  fact  that  it  is  made  to  enable 
the  transferee  to  become  a  party  to  an  action.'® 

Joint  ownership.  Where  the  shares  are  held  by 
several  jointly,  in  order  to- make  a  valid  transfer, 
all  must  join.^' 

L^lity  of  transferee.  A  transfer,  of  stock  to  a 
fictitious  person,"  or  to  a  person  or  corporation 
not  allowed  by  law  to  hold  it,^*  is  illegal  and  void. 
But  a  contract  by  which  an  agent  acquires  stock 
for  an  undisclosed  principal  is  not,  as  between  the 
agent  and  seller,  rendered  invalid  because  of  any 
inability  of  the  principal  to  acquire  the  stock." 
An  administrator's  irregularity  in  transferring  cor- 
porate stock  to  himself  does  not  render  the  transfer 
void,  but,  at  most,  only  voidable.^ 


[$  1042]  2.  Oompliance  with  Prescribed  Modes 
of  Transfer.^"  Where  the  corporate  charter,  gov- 
erning statute,  or  a  by-law  prescribes  the  mode  in 
which  transfers  of  stock  shall  be  made  in  order 
to  be  valid  as  against  the  corporation  and  third 
persons .  dealing  with  such  stock,  such  mode  mnst 
be  foUowed.^^  But  in  the  absence  of  a  mode  so 
prescribed,  transfers  may  be  made  in  the  manner 
prescribed  by  the  usages  of  the  company,^^  or  set 
forth  in  the  certificates  of  stock;'*  and  it  has  been 
held  that  a  transfer  according  to  the  established 
usage  of  the  company  is  valid  as  against  the  com- 
pany and  its  creditors,  although  a  different  method 
is  prescribed  by  by-law  or  charter.*'  And  even 
where  there  is  a  prescribed  mode  of  transfer,  it 
is  generally  intended  for  the  pro.teetion  of  the  cor- 
poration and  purchasers  without  notice,  and  does 
not  prevent  a  transfer,  in  a  manner  other  than  that 
prescribed,  from  being  valid  as  between  the  trans- 
feror and  transferee,*"  and  equity  will  protect  the 
claim  of  such  transferee." 

Transfer  tax.*'  Under  some  statutes  a  transfer 
of  stock,  on  whieh  the  transfer  tax  is  not  paid  at 
the  time  of  the  transfer  and  which  has  no  transfer 
stamp  affixed'  thereto,  cannot  be  made  the  basis  of 
an  action  or  legal  proceeding  and  cannot  be  re- 


wlthout    deralgmlng    title    from    the 
original  holders  thereof. 

[a]  ZUtutrfttton. — ^A  eertiflcate  of 
the  proper  corporate  officer,  setting 
forth,  in  the  usual  form,  that  de- 
fendant la  the  owner  of  stock.  Is 
prima  facie  evidence  of  Its  transfer. 
In    an   action    against    him    for    the 

grice   of   the   stoclc   alleged   to   have 
een  sold  to  him  by  plaintiff.   Thomp- 
son V.  Alger,  12  Mete.  (Mass.)   428. 

VOaaMMon  of  o«rtifloat«  Indorsad 
In  blank  see  Infra  i  1046. 

]n«siimgitlon  of  validity  and  om- 
•nhip  ffwiarally  see  supra  }  709. 

14.  Rice  vTailbert,  173  111.  348.  60 
NB  1087  taff  72  111.  A.  649];  Colfax 
Hotel  Co.  V.  Lyon,  69  Iowa  683,  29 
NW  780;  Parker  v.  Bethel  Hotel  Co., 
96  Tenn.  252,  34  SW  209,  31  LRA  706; 
State  Ins.  Co.  v.  Oennett,  2  Tenn.  Ch. 
100:  Condlt  V.  Galveston  City  Co., 
(Tex.  Civ.  A.)   186  SW  395. 

Application  of  statnt*  of  ftrada  to 
BaI«B  of  atotfk  see  Frauds,  Statute  of 
[20  Cyc  176,   244]. 

15.  U.  S. — Harvey  v.  Stowe,  219 
Fed.  17,  134  CCA  635  [aff  241  U.  S. 
199,   36   set   641,   60   L.   ed.   9621. 

Cal. — Pacific  Nat.  Bank  v.  Western 
Pac.  R.  Co.,  157  Cal.  573,  108  P  676, 
27  LRANS  987,  21  AnnCas  1391; 
Brown  v.  San  Francisco  Gaslight  Co., 
58  Cal.  426. 

Mass. — Stone  v.  Hackett,  12  Gray 
227;  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  90,  19  AmD  306;  Qulner  v.  Mar- 
blehead  Social  Ina.  Co.,  10  Mass.  476. 

Mich. — Rough  v.  Breltung,  117 
Mich.  48,  75  NW  147. 

N.  H. — Scripture  v.  Francestown 
Soapstone  Co.,  50  N.  H.  571. 

R.  I. — Talbot  v.  Talbot,  32  R.  I.  72, 
78  A  635,  AnnCasl912C  1221. 

Tex.— -Condlt  v.  Galveston  City  Co., 
(Civ.  A.)  186  SW  396. 

W.  Va. — Lipscomb  v.  Condon,  66 
W.  Va.  416,  49  SE  392,  107  AmSR 
938,  67  LRA  670. 

ra]  Xol*  •pgUed. — ^As  between 
the  parties,  the  delivery  of  certifi- 
cates of  stock,  with  assignments  of 
some  of  them,  and  a  power  of  attor- 
ney to  transfer  the  others,  Is  equiva- 
lent to  a  complete  executed  transfer 
of  the  shares.  Stone  v.  Hackett,  12 
Gray   (Mass.)    227. ' 

Asslgnmeni;  of  osrtlfiastoa  ffWMial- 
Ijr  see  Infra  Si  1044-1046. 

16.  See  Infra  S  1046. 

IT.  U.  S. — New  Orleans  Nat. 
Banking  Assoc,  v.  WUtz,  10  Fed.  330, 
4  Woods  43. 

Ala. — McCJowln  v.  IMckson,  182  Ala. 


161,  62  8  685:  Duke  ▼.  Cahawba  Nav. 
Co.,  10  Ala.  82,  44  AmD  472. 

Conn. — Reed  v.  Copeland,  60  Conn. 
472,  47  AniR  663. 

La. — Smith  v.  Crescent  City  Live- 
stock Landing,  etc.,  Co.,  SO  La.  Ann. 
1378. 

N.  T. — Ollklnson  v.  Third  Ave.  JL 
Co..  47  App.  Div.  474.  63  NTS  792. 

Oh. — ^Baldeman  v.  Hillsborough, 
etc.,  R.  Co.,  2  Handy  101,  12  Oh.  Dec. 
(Reprint)  351;  Lawler  v.  Kell,  6  Oh 
S&CP  311,  4  OhNP  218. 

R.  1.— Talbot  v.  Talbot,  S2  R.  I. 
72,   78   A   536.  AnnCasl912C  1221. 

[a]  pompelUng  Indoxsemant..^ 
Where  the  transferor  Intends  to  part 
with  hla  title  to  the  transferee  upon 
a  valid  consideration,  but  has  failed, 
neglected,  or  refused  to  Indorse  the 
certificate,  he  or,  after  his  death,  his 
personal  representative,  may  be  com- 
pelled In  equity  to  make  the  indorse- 
ment so  as  to  enable  the  transferee 
to  obtain  a  transfer  of  the  shares  to 
himself  on  the  books  of  the  corpora- 
tion. Lawler  v.  Kell,  6  OhS&(^  811, 
4  OhNP  218. 

IS.    See  infra  t  1048. 

19.  Ervin  v.  Oregon  R.,  etc.,  Co., 
36  Hun  (N.  T.j  544;  Bloxam  v.  Met- 
ropolitan R.  Co.,  L.  R.  3  Ch.  837; 
Seaton  v.  Grant,  L.  R.  2  Ch.  459. 

90.  Barton  v.  London,  etc.,  R.  Co., 
24  Q.  B.  D.  77. 

tal  Bole  appIML — ^Where  under 
the  EngUah  Companies  Clauses  Act 
of  1845,  J  18,  the  names  of  the  ex- 
ecutors of  a  deceased  stockholder  In 
a  company  were  placed  on  the  reg- 
ister of  stockholders  in  respect  of 
shares  which  belonged  to  their  tes- 
tator, they  become  joint  stockholders 
in  the  individual  capacity,  although 
they  might  be  described  as  executors 
in  the  register;  and  consequently  the 
shares  could  be  transferred  only  by 
means  of  a  transfer  executed  by  all 
of  them.  Barton  v.  London,  etc.,  R. 
Co.,  24  Q.  B.  D.  77. 

91.  Muskingum  Valley  Tump.  Co. 
V.  Ward,  13  Oh.  120,  42  AmD  191. 

Vairtlea  to  oaU  see  infra  i  1062. 

99.  State  v.  Ohio,  etc.,  R.  Co.,  6 
Oh.  Clr.  Ct.  415,  3  Oh.  Clr.  Dec.  618 
[aft  49  Oh.  St.  668]. 

98.  Newman  v.  Mercantile  Trust 
Co.,  189  Mo.  423,  88  SW  6. 

94.  Nye  V.  Woodruff,  91  Vt.  407, 
100  A  759. 

Uidlvldnal  latereat  of  exeontor  or 
•dmintotmtor  feneraUy  see  Exec- 
utors, and  Administrators  [18  Cyc 
287]. 


95.  Xeglstmtion  or  tMaafnr  ra 
oorponte  books  see  infra  {|    1148- 

96l  Coleman  v.  Spencer,  6  Blackf. 
(Ind.)  197;  Sabin  v.  Woodstock  Bank, 
21  Vt.  363. 

97.  Stamford  Bank  v.  Ferris,  17 
Conn.  259;  State  v.  Mclver,  2  S.  C  2S. 

98.  Mechanics'  Banking  Assoc.  T. 
Mariposa  Co.,  26  N.  Y.  Super.  395; 
State  v.  Mclver,  2  S.  C.  26. 

89.  Rlchmondvllle  Mfg.  Co.  v. 
Prall.  9  Conn.  487;-  American  Nat. 
Bank  v.  Oriental  Mills,  17  R.  I.  551, 
23  A  795. 

3ft  U.  S. — Hubbard  v.  Manhattan 
Trust  Co.,  87  Fed.  61,  SO  CXJA  620. 

Ala. — ^Duke  v.  Cahawba  Nav.  Co, 
ID  Ala.   82,  44  AmD  472. 

Mass. — Sargent  v.  Essex  Marine 
B.  Corp.,  9  Pick.  202. 

N.  Y. — Gilbert  v.  Manchester  Iron 
Mfg.  Co.,  11  Wend.  627. 

Oh. — Halderman  v.  Hillsborough, 
ptc,  R.  Co.,  2  Handy  101,  12  Oh.  Dec 
(Reprint)   351. 

Pa. — Com.  V.  Compton,  137  Pa.  138, 
20  A  417. 

S.  C. — ^Eraser  ▼.  Charleston,  11 
S.  C.  488. 

Utah. — Rasmussen  v.  Sevier  Val- 
ley Canal  Co.,  40  Utah  871,  121  P  741, 
743  [quot  Cyc]. 

[a]  Xnle  appltad.^— Where  a  legal 
owner  of  a  certificate  of  city  Btock, 
transferable  by  its  terms  only  at  the 
city  treasurer's  office,  by  appearance 
in  person  or  by  attorney.  Indorsed 
the  certificate  In  blank,  and  delivered 
it  to  another  person,  who  hypothe- 
cated it  to  a  bank,  and  the  owner 
died,  and  the  certificate,  by  virtue  of 
a  transfer  written  over  his  name  by 
the  cashier,  was  transferred  to  the 
bank  on  the  books  of  the  city  treas- 
urer, the  indorsement  and  delivery 
was  an  equitable  assignment,  and  the 
transfer  proper.  Fraser  v.  Charles- 
ton, 11  S.  C.  486. 

31.  Home  Stock  Ins.  Co.  v.  Sher- 
wood, 72  Mo.  461.  And  see  cases  su- 
pra note  30. 

[a]  Bnla  apg|dl«<U-^qulty  will 
compel  the  original  owner  of  the 
stock  to  pay  to  the  company  a  note 
given  by  him  for  the  stock  in  order 
to  provide  means  for  redemption  of 
the  certificates  issued  to  him.  Home 
Stock  Ins.  Co.  V.  Sherwood,  72  Mo. 
461. 

39.  Tranafw  tas  gvaMaUr  Bee 
Taxation  [37  Cyc  1«87]. 

Taxation  of  atook  nn*xaU7  see 
Taxation  [37  Cyc  766,  1659]. 


PV>r  later  oaaes,  d«v«lapia«nts  aaA  ehsacMi  in  the  law  see  cumulative  ▲nnotatlona.^same  title,  page  and  note  number. 
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ceived  in  evidence,"  and  the  omission  to  affix  such 
stamp  cannot  be  cared  by  subsequent  payment  of 
the  tax  and  afSzing  of  the  stamp."  It  has  been 
held,  howevsr,  that  the  transfer  is  valid  and  suffi- 
cient as  a  conveyance.'* 

Deposit  in  public  office.  It  is  required  under 
some  statutes  that  a  certificate  of  a  transfer  of 
stock  shall  be  deposited  with  the  county  clerk  who 
shall  record  it  in  a  book  kept  by  him  for  that  pur- 
pose,'" and  that  a  transfer  is  not  valid  as  against 
a  creditor  of  the  transferor  until  such  certificate 
is  so  deposited,*'  even  though  the  creditor  has  ac- 
tual knowledge  of  the  transfer,*'  and  even  thougn 
the  attachment  proceedings  against  the  stock  are 
taken  for  the  purpose  of  getting  the  stock  out  of 
the  hands  of  the  transferee.**  Under  such  a  provi- 
sion the  l^al  and  equitable  title  to  the  stock  trans- 
ferred remains  in  the  transferor,  as  to  his  creditors, 
nntil  the  required  certificate  is  filed;**  and  the  title 
of  a  creditor  who  purchases  the  stock  at  a  sale 
under  execution  or  attachment  against  the  trans- 
feror is  valid,  in  the  absence  of  fraud,  although 
he  pays  no  cash  for  the  stock,  but  merely  credits 
the  amount  of  his  bid  on  his  judgment.**  Such  a 
statute,  however,  does  not  apply  to  mere  pledges 

33.  AmbroBlua  y.  Ambroslus,  167 
App.  Dlv.  244,  152  NTS  562;  Matter 
of  Ball,  161  App.  Dlv.  79,  146  NTS 
499;  Sheridan  v.  Tucker,  146  App. 
Dlv.  U5,  129  NTS  18;  Bean  v.  Flint, 
138  App.  Div.  846,  123  NTS  385  [all 
204  nT  Y.  153,  97  NB  490  (under  L. 
[1905]  c  241  i  315,  as  amended  by 
L.  [1906]  c  414  i  1:  and  i  323); 
Sheridan  v.  Tucker,  138  App.  Dlv. 
436,  122  NTS  800;  Dinnean  T.  Dln- 
nean,  90  Misc.  121,  152  NTS  587  [aff 
171  App.  Dlv.  908  mem,  155  NTS 
1102  mem];  Matter  of  Raleigh,  76 
Misc.  56,   134  NTS  684. 

M.  Sheridan  v.  Tucker,  145  App. 
Dlv.  146.  129  NTS  18;  Bean  v.  Flint, 
138  App.  Dlv.  846.  128  NTS  885  [alt 
204  N.  T.  153,  97  NE  490]. 

35.  Bean  v.  Flint,  204  N.  T.  153, 
97  NE  490  [att  138  App.  Dlv.  846, 
123  NTS  385];  Ambroslus  v.  Ambro- 
slus, 167  App.  Dlv.  244,  152  NTS  552; 
Hall  V.  Davis,  95  Misc.  315,  159  NTS 
26  [app  dlsm  178  App.  Dlv.  960  mem, 
165  NTS   1089  mem]. 

36.  See  statutory  provisions;  and 
Fahrney  V.  Kelly,  102  Fed.  403  [app 
dlsm  109  Fed.  1067  mem.  47  CCA  680 
mem,  109  Fed.  1058  mem;  47  CCA  680 
mem]  (construing  Act  ApVll  12,  1869 
[Sandels  &  H.  Dig.  S  1838]). 
,  37.  Fahrney  v.  Kelly,  103  Fed.  403 
[app  dlsm  109  Fed.  1057  mem,  47 
CCA  680  mem,  109  Fed.  1058  mem,  47 
CCA  680  mem];  Scott  v.  Houpt,  78 
Ark.  78,  83  SW  lt)57  (Sandela  &  H. 
Dig.  S   13S8). 

[a]  BTifHoUiicy  of  dtpoalt. — Send- 
ing a  certiflciate  of  transfer  of  stock 
to  the  circuit  clerk  for  record  In  a 
county  where  the  offices  of  circuit 
and  county  clerk  are  separate  Is  In- 
effectual to  protect  the  transferee  un- 
der such  statute.  Scott  t.  Houpt,  73 
Ark.  78,  83  SW  1067. 

[b]  Tha  ■totnt*  Is  not  •ppllcabl* 
^here  there  has  been  no  transfer, 
either  actually  or  constructively. 
Scott  V.  Houpt,  78  Ark.  78,  88  SW 
1057. 

■iCMs  of  tefUtvt*  of  toaasfeior 
fnmUy  see  Infra  JS  1153-1155. 
,  88.  Fahrney  v.  Kelly,  102  Fed.  403 
i«PP  dlsm  109  Fed.  1057  mem,  47  CCA 
<|J  mem,  109  Fed.  1058  mem,  47  CCA 
J80  mem]  (construing  Sandels  &  H. 
JMg.  i  1338);  Scott  v.  Houpt,  73  Ark. 
78,  83  SW  1067. 

Vflita  of  oTOdttois  of  traitafMor 
tuaMtOj  see  Infra  $9  1153-1166. 
,  89.  Fahrney  v.  Kelly,  102  Fed.  403 
[S>P  dlsm  109  Fed.  1057  mem,  47 
^A  (80  mem,  109  Fed.  1058  mem,  47 
CCA  680  meml. 


of  shares  as  collateral  aeeurity,  and  hence  a  pledge 
by  assignment  and  delivery, ,  although  no  certificate 
is  filed,  gives  to  the  pledgee  a  lien  superior  to  that 
acquired  by  an'  attaching  creditor.** 

[$  10431  i.  Necessity  of  Transferring  Certifi- 
cate.** There  can  be  no  such  thing  as  an  actual 
delivery  of  shares  of  stock,  but  only  a  symbolical 
delivery  by  the  certificates;**  and  a  delivery  of  the 
certificate  is  generally  essential  in  order  to  pro- 
tect the  transferee  as  against  creditors  of  the  trans- 
feror and  bona  fide  purchasers  without  notice.** 
But  since  a  certificate  of  stock  is  not  the-  stock  it- 
self, but  merely  written  evidence  of  the  ownership 
thereof  and  of  the  rights  and  liabilities  resulting 
from  such  ownership,**  except  where  a  delivery  of 
the  certificates  is  required  by  charter  or  statute,*'' 
an  owner  of  shares  may,  as  between  himself  and 
the  transferee,  transfer  his  ownership  or  beneficial 
interest  without  a  delivery  of  the  certificates,** 
and  even  though  no  certificate  of  stock  has  been 
issued,**  ■  a  mere  assignment  or  sale  being  suffi- 
cient;*' and  if  the  transfer  is  recognized  by  the 
corporation  it  will  constitute  a  legal  transfer.*^  It 
follows  that,  where  a  transfer  is  otherwise  valid, 
no  irregularity  in  the  issue  of  the  share  certificate 


[a]  BnU  appUed^— The  attach- 
ment and  sale  by  a  creditor  .of  stock 
In  a  corporation  which  had  been 
transferred  by  his  debtor,  but  which, 
owing  to  the  failure  of  the  transferee 
to  have  the  transfer  recorded  as  re- 
quired by  statute,  remained  the  prop- 
erty of  the  transferor  as  to  his  cred- 
itors, such  action  having  been  taken 
In  accordance  with  an  understanding 
between  the  debtor  and  creditor  and 
the  corporation  for  the  double  pur- 
pose of  collecting  the  debt  and  of 
getting  the.  stock  attached  out  of  the 
hands  of  the  transferee,  who  was  re- 
garded as  hostile  to  the  existing  man- 
agement, cannot  be  held  in  law  as  a 
fraud  upon  the  transferee  where  the 
proceedings  were  regular,  since  all 
that  was  done  was  perfectly  legal  In 
Itself,  and  there  can  be  no  such  thing 
as  fraudulent  collusion  to  do  a  legal 
act.  Fahrney  v.  Kelly,  102  Fed.  403 
[app  dlsm  109  Fed.  1057  mem,  47  CCA 
680  mem,  109  Fed.  1058  mem,  47  CCA 
680  mem]. 

40.  Fahrney  v.  Kelly,  102  Fed. 
403  [app  dism  109  Fed.  1057  mem,  47 
CCA  680  mem,  109  Fed.  1058  mem,  47 
CCA  680  mem]. 

41.  Fahrney  v.  Kelly,  102  Fed.  403 
[app  dlsm  109  Fed.  1057  mem,  47 
CCA  680  mem,  109  Fed.  1068  mem, 
47  CCA  680  mem]. 

4ft.  Masury  v.  Arkansas  Nat. 
Bank.  93  Fed.  603,  86  CCA  476  [rev 
87  Fed.  881];  Brady  v.  Irby,  101 
Ark.  573.  142  SW  1124,  AnnC;a8l913E: 
1054;  Loeb  v.  German  Nat.  Bank,  88 
Ark.  108,  113  SW  1017;  Hudson  v. 
Pine  Bluft  Bank,  76  Ark.  493,  87  SW 
1177;  Bates vllle  Tel.  Co.  v.  Myer- 
Schmldt  Orocer  Co.,  68  Ark.  116,  56 
SW  784. 

43.  Cross  zsfsreaoos: 
Necessity  and   effect  of  transfer  on 

books  of  corporation  see  infra  tS 
1148-1182. 
Requisites  of  pledge  of  stock;  see  in- 
fra 53  1101-1108. 

44.  Scripture  v.  Franoestown 
Soapstone  Co.,  60  N.  H.  671,  686; 
Wood  V.  Maltland,  10  Phlla.  (Pa.)  84; 
Lipscomb  V.  Condon,  56  W.  Va.  416, 
49  SE  392,  107  AmSR  938,  67  L.RA 
670. 

"All  the  seller  can  do,  that  corre- 
sponds at  all  to  the  delivery  of  per- 
sonal chattels  In  other  cases  of  sale, 
is,  to  hand  over  to  the  buyer  his 
certificate,  with  a  sufllcient  assign- 
ment by  deed  or  otherwise  to  entitle 
him  to  a  transfer  of  the  shares  on 
the  books  of  the  company."  Scrip- 
ture   V.    Francetown    Soapstone    Co., 


supra. 

46.    Bee  infra  $S  1078,  1104. 

46.  See  supra  £  698. 

47.  Haynes  v.  Brown,  18  Okl.  389, 
89  P  1124. 

[a]  In  OWalioina  under  Wilson 
Rev.  &  Annot.  St.  (1908)  c  18  Art  2  S 
957,  in  order  to  transfer  the  legal 
title  to  shares  represented  by  certifi- 
cates, they  must  be  transferred  by 
an  Indorsement  by  the '  signature  of 
the  owner  and  delivered  to  the  trans- 
feree. Haynes  v.  Brown,  18  Okl.  389, 
89  P  1124. 

48.  U.  S. — Pendery  v.  Carleton,  .87 
Fed.  41,  80  CCA  510. 

111. — Col  ton  V.  Williams,  66  111.  A. 
466. 

Mass. — ^Brigham  v.  Mead,  10  Allen 
246. 

Mont. — O'Rourke  v.  Schults,  23 
Mont.  285,  58  P  712. 

N.  H. — Manchester  St.  R.  Co.  ▼. 
Williams,  71  N.  H.  812,  52  A  461. 

N.  T. — Grymes  v.  Hone,  49  N.  T. 
17,  10  AmR  813. 

Pa. — Oerther  v.  First  Nafc  Bank,  1 
LegRec  69. 

W.  Va. — ^Lipscomb  v.  Condon,  66 
W.  Va.  416,  49  SE  392,  107  AmSR  938, 
67  LRA  670. 

Veoesslty  for  osrtlfloats  gMMsaHy 
see  supra  9{  710,  711. 

40.  Mahchester  St.  R.  Co.  v.  Wil- 
liams, 71  N.  H.  812,  62  A  461. 

5<K  Scripture  '  v.  B>rancestown 
Soapstone  Co.,  50  N.  H.  671;  Currle  v. 
White,  31  N.  T.  Super.  166,  8  AbbPr 
NS  862,  37  HowPr  330  [rev  on  other 
grounds  46  N.  T.  822];  Fra,ncls  v. 
New  Tork,  etc..  El.  R.  Co.,  17  AbbN 
<3as  1  [aff  108  N.  T.  93,  16  NE  192]; 
Oerther  v.  First  Nat.  Bank,  1  Leg 
Rec  (Pa.)  69;  Lipscomb  v.  Condon,  66 
W.  Va.  416,  49  SE  892,  107  AmSR  938, 
67  LRA  670.  And  see  cases  supra 
note  48. 

[a]  a«asoa  for  ml*.— "The  own- 
ership of  the  shares  passes  from  the 
seller  to  the  buyer  by  force  of  the 
contract  of  sale,  and  not  by  opera- 
tion of  law;  and  if  that  be  so,  the 
buyer's  title,  so  far  as  the  seller  is 
concerned,  attaches  the  moment  this 
contract  Is  fully  consummated  be- 
tween them."  Scripture  v.  Frances- 
town  Soapstone  Co.,  60  N.  H.  671,  686. 

Assignmsats  rnsiaUy  see  infra  J! 
1044-1046. 

81.  Colton  T.  Williams,  65  III.  A. 
466;  Agricultural  Bank  v.  Burr,  24 
Me.  256;  Francis  v.  New  Tork,  etc.. 
El.  Ifc  Co.,  17  AbbNC^as  1  [aft  108 
N.  T.  93,  15  NE  192]. 

[a]     Bui*  avgllsAd— A  transfer  of 
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to  the  transferee  will  affect  his  interest  or  lessen 
his  lawful  rights  to  the  stock  transferred,  although 
it  may  impair  the  evidence  by  which  he  can  assert 
his  right.°'  The  transferor,  however,  may  be  com- 
pelled to  produce  the  certificate  in  order  that  the 
legal  title  may  be  perfected." 

[$  1044]  4.  Assignment  of  Oertiflcates  ^* — a. 
In  OeneraJ.  An  assignment  in  writing  is, sufficient 
between  the  parties;'^  and  if  it  is  notified  to  the 
corporation,  and  it  refuses  to  allow  the  transfer  to 
be  made  according  to  its  by-laws,  the  transfer  is 
valid  against  it,  although  required  formalities  have 
not  been  observed."  The  printed  form  of  transfer, 
with  power  of  attorney  commonly  placed  upon  the 
back  of  the  stock  certificate,  furnishes  a  convenient 
and  appropriate  means  of  transfer  in  the  ordinary 
course  of  business  j*^  but  transfer  of  ownership 
may  also  be  made  by  a  delivery  of  unindorsed  cer- 
tificates together  with  specific  assignments  by  sep- 
arate instruments,'^  and  where  stocks  are  to  be 
transferred  upon  express  trusts  it  is  more  conven- 
ient and  orderly  to  make  such  transfers  by  separate 
specific  assignments  and  trusts,  so  that  the  trusts 
may  be  fully  set  forth."  But  no  formal  words  are 
required  to  assign  a  certificate  of  stock  •,*"  and  where 
no  certificates  have  been  issued,  a  formal  written 
assignment  of  an  interest  in  the  stock  is  not  es- 
sentia^ to  a  transfer  of  title  as  between  the  par- 
ties.*^   Under  some  statutes  a  transfer  by  indorse- 

Btock  on  the  corporate  books  to  the 
stockholder's  children,  and  a  receipt 
to  the  corporation  by  him  of  the  cer- 
tificates therefor,  constitute  a  com- 
plete Kift  of  the  stock  to  them,  so 
far  as  to  permit  the  children  to  elect 
to  take  at  majority,  although  the 
certlflcaten  are  not  delivered  to 
them.  Francis  v.  New  York,  etc.,  Kl. 
R.  Co.,  17  AbbNCaa  1  [aff  108  N.  Y. 
»8,  15  NB  1921. 

53.  O'Rourke  v.  Schultz,  23  Mont. 
286,  58  P  712;  Brown  v.  Wright,  48 
Utah  633,  161  P  448. 

63.  Orymes  y.  Hone,  49  N.  Y.  17, 
10  AmR   313. 

64.  Veoeratty  of  otrtUMt*  or 
txaosfar  thwaof  see  supra  t  1043. 

55.  Chouteau  SprlnK  Co.  v.  Har- 
ris, 20  Mo.  382;  L.ltteT]  v.  Scranton 
Gas,  etc,  Co.,  2  LusLegObs  (Pa.)  82; 
Brown  v.  Wrlgbt,  48  Utah  638,  161  P 
448. 

[a]  B«l«  appUadw— A  letter  of  at- 
torney, under  seal,  and  signed  by  a 
partnership,  but  executed  by  one  of 
the  partners  alone,  the  other  part- 
ners not  being  present  or  assenting, 
to  another  to  transfer  certain  stock 

'  to  plaintifr,  who  had  bought  It  from 
such  partiler,  would,  upon  proof  of 
a  proper  consideration,  give  plalntUI 
an  equitable  claim  to  the  stock.  Llt- 
tell  V.  Scranton  Qaa,  etc.,  Co.,  2  Lui 
LegObs   (Pa.)   82. 

[b]  A  rtstnt*  provldlner  for  a 
"written  transfer"  of  stock  Is  satis- 
fled  by  an  Indorsement  and  delivery 
of  the  certlfloate  alone,  and  at  least 
by  a  recital  in  a  note  of  Its  assign- 
ment and  transfer  as  collateral. 
Brown  v.  Wright,  48  Utah  683,  161  P 
448. 

66.  Chouteau  Spring  C!o.  v.  Har- 
ris. 20  Mo.  882. 

UaMUtUs  MiA  z«BMdt«a  for  z«- 
fnaal  to  tnuwfar  see  infra  it  1164- 
1173. 

67.  Talbot  v.  Talbot,  82  R.  I.  72, 
78  A  535,  AnnCasl912C  1221. 

Blank  transfer  and  powar  of  aCtor- 
Bey  gananlly  see  Infra  {  1046. 

68.  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382;  Curtis  V.  Crosaley,  69 
N.  J.  Bq.  368,  45  A  906;  Grymes  v. 
Hone,  49  N.  Y.  17,  10  AmR  313;  Tal- 
bot V.  Talbot,  32  R.  1.  72,  78  "A  536, 
AnnCa8l912C  1221. 

[al     niuatratloii. — ^VT  here  a  deed  of 


ment  and  delivery  of  the  certificates,  with  contin- 
ued possession  thereafter  by  the  transferee,**  is 
valid  as  against  the  creditors  of  the  transferor*' 
and  subsequent  purchasers,**  unless  another  mode 
of  transfer  is  prescribed  by  the  corporate  charter 
or  a  statute  or  by-law.*^  An  assignment  obtained 
by  duress  is  voidable.**  An  assignment  of  shares 
in  violation  of  a  provision  that  they  should  be 
held  by  the  original  subscribers  for  a  certain  time 
is  valid  as  an  equitable  assignment,  although  it  does 
not  entitle  the  assignee  to  a  certificate  of  stock  in 
his  own  name.*' 

Transactions  not  assigmneiits.  Authority  to  sell 
shares  and  use  the  proceeds  for  a  particular  pur- 
pose does  not  constitute  an -assignment.**  An  un- 
authorized execution  of  notes  by  a  stockholder  in 
the  name  of  the  company,  and  charged  on  its  books 
as  obligations  against  the  stockholder,  does  not  con- 
stitute an  equitable  assignment  of  the  shares  of  the 
stockholder  to  the  holder  of  the  notes." 

An  assignment  to  two  itersona  with  a  power  of 
attorney  to  one  of  them  to  transfer  the  stock  on  the 
books  of  the  company  is  valid,  whether  the  attorney 
is  thereby  authorized  to  make  the  transfer  to  both 
of  the  assignees  or  to  himself  alone.'"' 

Assignment  of  pledgor's  interest  An  assignment 
of  a  pledgor's  interest  in  pledged  stock  which  he 
does  not  own  passes  no  rights  to  the  assignee." 

Purchase  on  joint  account.    Where  stock  is  pur- 


trust  assigns  stock  standing  on  the 
corporation  books  in  the  grantor's 
name,  and  authorizes  the  trustee  to 
transfer  It  to  himself  or  others,  and 
the  grantor  delivers  the  certificates, 
the  fact  that  they  are  not  signed  does 
not  affect  the  operation  of  the  deed, 
although  the  grantor  purposely  omits 
to  sign  them,  with  tne  secret  Inten- 
tion of  retaining  control  of  tlie  stock. 
Curtis  V.  Crossley,  69  N.  J.  Bq.  368, 
46  A  905. 

59.  Grymea  v.  Hone,  49  N.  Y.  17, 
10  AmR  813;  Talbot  v.  Talbot,  32 
R.  I.  72,  78  A  536,  AnnCasl912C  1221. 

00.  Haldeman  v.  Hillsborough, 
etc.,  R.  Co.,  2  Handy  101,  12  Oh.  Dec. 
(Reprint)   351. 

61.  McGue  V.  Rommel,  148  <^1. 
539,  .83  P  1000;  McLennan  v.  Plum- 
mer.  84  N.  D.  269,  168  NW  269;  Lips- 
comb V.  (Jondon,  66  W.  Va.  418,  49 
SB  392,  107  AmSR  938,  67   LRA  670. 

ao.  Harvey  v.  Stowe,  219  Fed.  17, 
134  (XA  636  [aff  241  U.  S.  199,  36 
set  641,  60  L.  ed.  962]. 

[a]  A  tamporMT  radeUvary  of  the 
certificates  does  not  break  the  con- 
tinuity of  possession  so  as  to  invali- 
date the  transfer.  Harvey  v.  Stowe, 
219  Fed.  17,  134  (X!A  635  [aft  241 
U.  S.  199,  36  set  641,  60  U  ed.  9521. 

63.  Harvey  v.  Stowe,  219  Fed.  17, 
134  CCA  636  [aCC  241  U.  8.  199,  36 
set  641,  60  L.  ed.  952];  Spalding  v. 
Paine,  81  Ky.  416,  5  KyL  391. 

Blglita  of  endlton  of  traaafMor 
gwiMraUr  eee  infra  {{  1163-1156. 

e*.  Spalding  V.  Paine,  81  Ky.  41t, 
6  KyL  391. 

as.  Spalding  v.  Paine,  81  Ky.  416, 
5  KyL,  391. 

OompUanc*  with.  ]«asailb«A  modes 
of  transfer  gvaaraUy  see  supra  S 
1042. 

60.  Sulzner  v.  C^appeau-Liemley, 
etc.,  Co.,  234  Pa.  162,  83  A  103,  39 
LRANS  421. 

[a]  Acts  not  ooliatltatlBg  dTixera. 
— The  fact  that  a  stockholder,  hav- 
ing been  afforded  ample  time  to  con- 
sult an  attorney,  assigns  certain  cor- 
porate stock  to  avoid  the  arrest  of 
his  son  does  not  constitute  duress. 
Sulzner  v.  Cappeau-Lemley,  etc.,  Co., 
234  Pa.  162,  83  A  103,  39  LRANS  421. 

Assignmanf  br  duress  gaasrally 
see  Assignments '{  105. 


Besdaaioii  on  tlia  gvonaA  of  dnrau 
see  Infra  {  1067. 

67.  Nesmlth  v.  Washington  Bank. 
6  Pick.  (Mass.)  324;  Qulner  v.  Mar- 
blehead  Social  Ins.  Co.,  10  Mass.  476. 

[a]  Bala  appUadv— (1)  Where  the 
charter  of  a  bank  provided  that  the 
capital  stock  should  not  be  sold  or 
transferred,  but  should  be  held  'by 
the  original  subscribers  during  one 
year  from  the  date  of  the  charter, 
but  within  the  year  a  subscriber  as- 
signed his  shares,  and  the  assignee 
gave  notice  thereof  to  the  bank,  and 
paid  the  last  installment  due  on 
these  shares,  although  the  assignee 
was  not  entitled  to  a  certificate  of 
stock  In  his  own  name,  yet  the  as- 
signment was  valid  in  equity.  Ne- 
smlth V.  Washington  Bank,  6  Pick. 
(Mass.)  324,  (2)  Where  a  statute 
provides  that  no  transfer  of  any 
share  In  the  company  stock  should  be 
permitted  or  valid  until  the  whole 
capital  stock  has  been  paid  in,  a  bona 
fide  sale  by  a  debtor  to  his  creditor 
in  satisfaction  of  his  debt  Is  suffi- 
cient to  transfer  the  equitable  Inter- 
est so  far  as  to  Justify  the  company 
in  Issuing  certificates  to  the  assignee, 
and  to  entitle  him,  when  the  full 
amount  of  the  shares  should  be  paid 
In,  to  have  the  transfers  entered  In 
the  company  books,  and  to  a  certlfl- 
oate of  his  shares.  Qulner  v.  Mnr- 
blehead  Social  Ins.  Co.,  10  Mass.  t76. 

68.  Ware  v.  Merchants'  Nat.  Bank, 
161  Mass.  446,  24  NB  328. 

[a]  Bnla  appUad. — A  direction  by 
an  owner  of  stock  to  another  to  ob- 
tain all  the  money  possible  on  such 
stock  and  to  p^y  the  owner's  debt  to 
a  bank  and  to  apply  any  balance 
toward  the  indebtedness  due  to  such 
other  Is  not  an  assignment  of  the 
stock  to  the  latter,  but  merely  an  au- 
thority to  sell  the  shares  and  use  the 
proceeds  in  the  manner  recited.  Ware 
v.  Merchants'  Nat.  Bank,  151  Mass. 
445,   24  NB  328. 

68.  Berford  v.  New  York  Iron 
Mine,  56  N.  Y.  Super.  236.  ,4  NTS 
836.' 

BanttaUa  awrigaaiants  gananUiy 
see  Assignments  |  78-88. 

70.  Plymouth  Bank  ▼.  Norfolk 
Bank,  10  Pick.  (Mass.)  464. 

71.  Baker  v.  Davie,  211  Mass.  in 
97  NB  1094,  37  LRAN^  944. 


For  latar  aasas,  daralopnaBta  aaad  ebaac**  'n  the  law  see  cumulative  Annotations,  same  title|  page  and  note^umber. 

Digitized  by  VjVJVJV  IC 


§§  1044-1046T 


CORPORATIONS 


[14  C.  J.]     675 


chased  by  one  in  his  own  name  on  the  joint  account 
of  himself  and  another,  a  written  assignment  of 
the  stock  is  not  necessary  to  render  him  liable  for 
his  share  of  the  purchase  money  advanced  by  such 
otherJ* 

[$  1045]  b.  Signature,  Seal,  and  Attestation. 
Where  it  is  so  required  by  statute  or  the  articles 
of  incorporation,  the  transfer  must  be  signed  by  the 
transferor  personally"  or  by  his  l^al  representa- 
tive,^* and  by  the  transferee.;'*  but  an  omission  by 
the  transferee  to  sign  at  the  time  of  the  transfer 
may  be  cured  by  his  subsequently  signing  it.'" 

SeaL  A  written  assignment  of  corporate  shares 
need  not  be  under  seal,''  unless  a  seal  is  required 
by  statute  or  by  the  charter  or  by-law  of  the  cor- 
poration.'^ Under  some  statutes  the  certification 
of  a  transfer  is  required  to  be  under  seal." 

79.  Stover  v.  Flack,  41  Barb.  162 
[air  30  N.  T.  641. 

73.  Sbaw  V.  Goebel  Brewing  Co., 
202  Fed.  408,  120  CCA  470,  45  LRANS 
1090;  Taftt  V.  Presidio,  etc.,  R.  Co., 
&4  Cal.  131,  24  P  436,  18  AmSR  166. 
II  L.RA  125;  Haynes  v.  Brown,  18 
Okl.  389.  89  P  1124. 

74.  Tafft  V.  Presidio,  etc.,  R.  Co., 
84  Cal.  131,  24  P  436,  18  AmSR  166, 
11  LRA  126.  ^ 

[aX  Tzmnafer  to  revMantatlve. — 
(1)  Where,  under  a  statutory  provi- 
sion that  transfers  of  corporate  stock 
may  be  made  by  indorsement  of  the 
signature  of  the  owner  personally  or 
by  bis  legal  representative  and  de- 
livery of  the  certificate,  a  corpora- 
tion transfers  shares  to  an  attorney 
in  fact,  authorized  to  transfer  the 
same,  without  any  Indorsement  of 
the  stockholder's  name  upon  the  cer- 
tificates either  in  person  or  by  such 
attorney,  the  transfer  is  a  conversion 
of  the  stock,  for  which  the  corpora- 
tion Is  liable  to  the  stockholder.  Tafft 
V.  Presidio,  etc.,  R.  Co.,  84  Cal.  131,  24 
P  436.  18  AmSR  166,  11  LRA  125.  (2) 
Liabilities  and  ren^edies  for  erroneous 
or  wrongful  transfer  generally  see 
infra  Si  1174-1181.  (S)  The  lack  of 
the  owner's  Indorsement  on  the  cer- 
tificate was  not  inconsistent  with  the 
right  of  hlB  attorney  in  fact,  empow- 
ered to  deal  generally  with  corporate 
stock,  and  in  possession  of  the  cer- 
tificate, to  cause  the  stock  to  be 
transferred  to  himself.  TaflCt  v.  Pre- 
sidio, etc.,  R.  Co.,  3  Cal.  Unrep.  Cas. 
152.    22    P    485. 

75.  Shaw  V.  Goebel  Brewing  Co., 
202  Fed.  40S,  120  CCA  470,  45  LBA 
NS  1090. 

76.  Shaw  V.  Goebel  Brewing  Co., 
202  Fed.  408,  120  CCA  470,  45  LRA 
NS   1090. 

77.  Atkinson  v.  Atkinson,  8  Allen 
(Mass.)  15;  Quiner  v.  Marblehead  So- 
cial'ins.  Co.,  10  Mass.  476;  McNeil  v. 
New  York  Tenth  Nat.  Bank,  46  N.  T. 
32S,  7  AmR  341  Fmod  65  Barb.  59]; 
Colonial  Bank  v.  Hepworth,  36  Ch.  D. 
36. 

78.  Bishop  V.  Olobe  Co.,  135  Mass. 
132. 

[a]  SnlllolanaT  of  ■•■I.  — A  re- 
quirement in  the  by-laws  of  a  corpo- 
ration, that  transfers  of  its  stock 
shall  be  under  seal,  is  not  complied 
with,  and  the  transfer  Is  ineffectual, 
where  it  is  slgrned  by  a  stockholder 
In  blank,  with  the  word  "Seal"  in- 
closed in  brackets.  Bishop  v.  Globe 
Co.,  135  Mass.  132. 

n.  Bishop  V.  Balkls  Consol.  Co., 
Ltd.,  25  Q.  B.  D.  77. 

[a]  Si  IBaglMid  if  a  corporation 
undertakes  to  give  a  certificate  of  the 
title  to  a  stockholder,  to  enable  him 
to  effect  a  transfer  of  his  shares  to  a 
i>ew  purchaser,  this  Is  a  representa- 
tion of  the  credit  and  validity  of  the 
transfer  within  the  meaning  of  the 
Lord  Tenterden's  Act,  §  6,  and  if  not 
under  seal  is  Invalid  and  ultra  vires. 
Bishop  V.  Balkls  Consol.  Co.,  Ltd.,  25 
Q.  B.  D.  77. 

80.     Dane  v.  Young,   61  Me.  160. 

[a]     Thns  wl>sre  a  by-law  provides 


Attestation.  Under  some  provisions  the  transfer- 
or's signature  must  be  attested  by  witnesses.*' 

[$  1046]  c.  Blank  Transfer  and  Power  of  At- 
torney."^ A  share  of  stock  is  sufficiently  trans- 
ferred as  between  the  tran^eror  and  transferee  by 
the  delivery  of  the  certificate  with  a  blank  assign- 
ment and  power  of  attorney  to  transfer  the  stock 
on  the  books  of  the  company,  signed  and  indorsed 
on  the  back  thereof,"'  which  is  the  way  in  which 
.sales  and  transfers  of  stock  are  usually  made,"^  or 
by  such  an  assignment  and  power,  upon  a  separate 
paper,  accompanying  the  certificate  and  identifying 
by  description  the  stock  intended  to  be  assigned."* 
A  certificate  so  indorsed  is  in  the  position  of  mer- 
chandise prepared  for  market,"'  and  the  holder  of  a 
certificate  so  assigned  and  indorsed  prima  facie  has 
a  good  title  to  the  shares,""  even  though  the  blank 


that  bank  stock  shall  be  "transfer- 
able by  indorsement  in  writing  by 
the  holder  In  the  presence  of  the 
cashier  and  two  other  witnesses,"  the 
cashier  or  two  other  witnesses  must 
attest  the  .signature  of  the  holder  in 
order  to  render  the  transfer  valid  be- 
tween the  parties.  Dane  v.  Young,  61 
Me.  160. 

81.  Estoppel  to  aassrt  or  dsay 
tnuisfsr  see  infra  {  1060. 

Blglits  ana  ramiMl**  of  pl*dc*«a 
see  Infra  S  1118. 

S3.  U.  S. — Merrltt  v.  American 
Steel  Barge  Co.,  79  Fed  228,  235,  24 
CCA  530;  Scott  v.  Pequonnock  Nat. 
Bank,  16  Fed.  494,  21  Blatchf.  203. 

Ariz. — Hook  v.  .Hoffman,  16  Ariz. 
540.   147  P  722. 

Cal.— iBrlttain  v.  Oakland  Sav. 
Bank,  124  Cal.  282,  67  P  84,  71  AmSR 
58;  Graves  v.  Mono  Lake  Hydraulic 
Min.  Co..  81  Cal  303,  22  P  666. 

Colo. — Supply  Ditch  Co.  v.  Blliott, 
10 -Colo.   327,  16  P  691,  3  AmSR  686. 

111. — Doran  v.  Miller,  124  111.  A. 
551. 

Ind. — Boone  v.  Van  Gorder,  164 
Ind.  499,  74  NS  4,  108  AmSR  314. 

La. — First  Natchez  Bank  v.  Mal- 
archer-Damare  Co.,  136  La.  296,  66 
8  270. 

Mass. — Clews  v.  Friedman,  182 
Mass  555,  66  NE  201;  Andrews  v. 
Worcester,  etc.,  R.  Co.,  159  Mass.  64, 
33  NE:  1109;  Boston  Music  Hall 
Assoc,  v.  Cory,  129  Mass.  435. 

Mich. — Walker  v.  Detroit  Transit 
R.  Co.,  47  Mich.  338.  11  NW  187. 

Minn. — Wallace  v.  Carpenter  Elec- 
tric Heating  Mfg.  Co.,  70  Minn.  321, 
73  NW  189,  68  AmSR  530. 

Mo. — Watson  v.  Sidney  F.  Woody 
Printing  Co.,  56  Mo.  A.  146;  Mer- 
chants' Nat.  Baik  v.  Richards,  6  Mo. 
A.  464   [aff  74  Mo.  77]. 

N.  J. — Broadway.  Bank  v.  McBl- 
rath,  13  N.  J.  Eg.  24. 

N.  Y. — ^Fifth  Ave.  Bank  v.  Forty- 
Second  St.,  etc.,  R.  Co.,  137  N.  Y.  231, 
33  NE  378,  S3  AmSR  712,  19  LRA 
331;  McNeil  v.  New  York  Tenth  Nat. 
Bank,  46  N.  Y.  325,  7  AmR~341  [mod 
56  Barb.  59];  Mechanics'  Bank  v. 
New  York,  etc.,  R.  Co.,  13  N.  Y.  699; 
Talcott  v.  Standard  OH  Co.,  149  App. 
Dlv.   694,   134  NYS   617. 

N.  C. — Baker  v.  Atlantic  Coast  Line 
R.  Co.,  173  N.  C.  365,  92  SE  170/ 

Oh. — Haldeman  v.  Hillsborough, 
etc.,  R.  Co.,  2  Handy  101,  12  Oh.  Dec. 
(Reprint)  S&l.- 

Okl. — Sulphur  Springs  First  Nat. 
Bank  V.  Strfbllng,  16  Okl.  41,  86  P 
612. 

Veosssitj  for  rsclstmtloa  see  in- 
fra <t  1148-1157. 

83.  Baker  v.  Atlantic  Coast  Line 
R.  Co.,  173  N.  C.  366,  367,  92  SE  170; 
Dis.  Op.  Mitchell,  J.,  In  Ryman  v. 
Gerlach,  163  Pa.  197,  206,  25  A  1031, 
26  A  302  [quot  and  adopted  Shattuck 
v.  American  Cement  Co.,  205  Pa.  197, 
207,  54  A  785,  97  AmSR  735]. 

"The  usual  method  of  transferring 
stock  is  for  the  holder  of  the  share 
to  Indorse  thereon  a  written  transfer 
or  authority  to  transfer,  and  to  de- 
liver the  certificate  to  the  transferee. 


who  in  turn  delivers  it  to  the  corpo- 
ration, which,  if  satisfied  of  the  gen- 
uineness of  the  signature  of  the 
holder  and  of  the  identity  of  the 
transferee,  takes  up  the  old  certifi- 
cate and  issues  a  new  one,  so  that 
ordinarily  a  transfer  is  not  com- 
pleted without  the  active  participa- 
tion of  the  corporation,"  Baker  v. 
Atlantic  Coast  Line  R.  Co.,  supra. 

84.  Carlisle  v.  Norris,  215  N.  Y. 
400,  109  NE  564,  AnnCasl917A  429 
faft  167  App.  Dlv.  313,  143  NYS  393]; 
Talcott  V.  Standard  OH  Co.,  149  App. 
Dlv.  694,  134  NYS  617;  Fatman  v.  Lo- 
bach,  8  N.  Y.  Super.  354. 

[a]  A  "fly"  power  is  an  assign- 
ment In  the  form  generally  used  on 
the  reverse  of  stock  certificates  ex- 
ecuted in  blank  which,  when  at- 
tached to  such  a  certificate,  is  suffi- 
cient to  transfer  it  in  like  manner 
as  an  indorsement  thereon.  Carlisle 
V.  Norris,  215  N,  Y.  400,  109  NE  664, 
AnnCasl917A  4Z9  [aff  167  App.  Dlv. 
313,   142  NYS  393]. 

SS.  Dis.  Op.  Mitchell,  J.,  In  Ry- 
man V.  Gerlach,  153  Pa.  197,  206,  25 
A  1031.  26  A  302  [quot  and  Adopted 
Shattuck  V.  American  Cement  Co., 
205  Pa.  197,  207,  64  A  786,  97  AmSR 
785]. 

86.  U.  S. — Johnston  v.  Laflin,  103 
U.  S.  800,  26  L.  ed.  532. 

111.— Coffey  V.  Coffey,  179  III.  283, 
63  NB  690   [aff  74  111.  A.  241]. 

Mass. — Baker  v.  Davie,  211  Mass. 
429,  97  NB  1094.  37  LRANS  944;  Taft 
V.  Church,  162  Mass.  627,  39  NB 
283 

Mich. — ^Walker  v.  Detroit  Transit 
R.  Co.,  47  Mich.  338,  11  NW  187. 

N.  J. — Mt.  Holly,  etc.,  Turnp.  Co. 
V.   Feree,    17    N.    J.   Eq.   117. 

N.  Y. — Cutting  V.  Damerel,  88  N.  Y. 
410  [rev  23  Hun  339];  Esmond  v. 
Apgar,  76  N.  Y.  369  [aff  7  Daly  379]; 
Holbrook  v.  New  Jersey  Zinc  Co.,  57 
N.  Y.  616;  McNeil  v.  New  York  Tenth 
Nat.  Bank.  46  N.  Y.  325,  7  AmR  341 
[mod  66  Barb.  69];  Hannahs  v.  Ham- 
mond Typewriter  Co.,  158  App.  Dlv. 
620,  143  NYS  939;  Richards  v.  Wells 
Fargo  Express  Co.,  156  App.  Dlv.  268. 
141  NYS  306  [aff  216  N.  Y.  645  mem. 
110  NE  1048  mem];  Leavitt  v.  Fisher. 
11  N.  Y.  Super.  1;  Smith  v.  American 
Coal  Co.,  7  Lans.  317.  But  see  Mat- 
ter of  Perry,  129  App.  Div.  687,  114 
NYS  246  (holding  that  a  sale  by  tes- 
tatrix to  her  executrix  of  certificates 
of  stock  in  the  latter's  possession,  on 
the  back  of.  which  were  blank  assign- 
ments signed  by  the  former  and  wit- 
nessed by  the  latter,  is  not  to  be  pre-* 
sumed) ;  Dunn  v.  Buffalo  Commercial 
Bank,  11  Barb.  580  (holding  that  the 
naked  possession  of  the  certificate 
and  blank  assignment  and  power  of 
attorney  Is  no  evidence  of  title). 

Pa.— Dis.  Op.  Mitchell,  J.,  in  Ry- 
man V.  Gerlach,  153  Pa.  197,  26  A 
lO'Jl,  26  A  302  [quot  and  adopted 
Shattuck  'V.  American  Cement  Co.. 
205  Pa.  197,  207,  54  A  785,  97  AmSR 
735]. 

S.  C. — Fraser  v.  Charleston,  11 
STC.  486. 

But  see  Bonner  v. 
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assignment  and  power  are  under  seal,*^  which 
prima  facie  title,  however,  may  be  rebutted  by  the 
stronger  presumption  of  continued  ownership,"  or 
by  showing  that  the  certificate  was  not  delivered,  ox 
if  delivered,  was  not  delivered  with  the  intent  to 
pass  title,**  the  burden  o^  proof  being  on  the  per- 
son disputing  such  title.*"  Such  a  transfer  prima 
facie  authorizes  the  holder  to  fill  in  such  blanks 
and  procure  the  legal  title  by  a  transfer  on  -  the 
books  of  the  company,*^  or  to  complete  a  sale  by 
delivery  of  the  certificate  and  transfer  of  the 
stock  ;**  and  this  power  is  not  limited  to  the  person 
to  whom  the  certificate  is  first  delivered,  but  inures 
to  each  bona  fide  holder  into  whose  hands  the  cer- 
tificate and  power  may  pass,  each  successive  holder 
having  the  right  to  fill  up  the  blanks,  and  execute 
the  pwwer,  or  cause  it  to  be  executed,  whenever  the 
protection  of  his  own  interests  .  may  require  it.** 
The  power  is  not  exhausted  by  the  first  use  to  which 


it  is  applied,**  nor  revoked  by  the  death  of  the  par- 
ty giving  it,'*  bat,  unless  surrendered  to  the  per- 
son who  gave  it,  or  canceled,  continues  in  force  un- 
til its  execution  by  an  actual  transfer  of  the  shares 
to  which  it  relates;"'  and  the  validity  of  neither 
the  power  nor  the  transfer  is  at  all  aifected  by  the 
number  of  the  persons  through  whose  hands  the 
certificate  and  power,  since  their  first  delivery,  may 
have  passed."' 

Date  of  operation.  When  the  blanks  are  so  fiUed 
up,  the  transfer  operates  as  of  the  date  of  the  blank 
assignment  and  power,**  but  does  not  apply  to  sub- 
sequently acquired  stock.**  Where,  however,  stock 
is  received  and  transferred  on  the  same  day  in 
the  absence  of  evidence  to  the  contrary,  it  should, 
in  equity,  be  considered  as  received  before  it  was 
transferred,^  although  the  numbers  of  the  transfer 
may  be  such  as  to  make  the  transfer  by  the  trans- 
feror appear  to  be  prior  to  that  to  him.* 


K.  B.  252  (holding  that  the  delivery 
of  a  certificate  Indorsed  by  the  hold- 
er in  blanlc  is  not  equivalent  to  a 
transfer  or  alienation  of  the  certifi- 
cate, and  does  not  give  rise  to  that 
presumption,  but  the  bolder  contin- 
ues to  be  the  owner  of  the  shares  a:s 
long  as  a  transfer  has  not  been  made 
In  the  manner  or  according  to  the 
formalities  provided  by  the  charter 
or  rules  of  the  corporation). 

"By  commercial  usage,  as  univer- 
sally acknowledged  by  the  business 
community  as  the  law  of  negotiable 
paper,  and  sanctioned  by  repeated  ad- 
judications in  our  courts  as  well  as 
in  those  of  other  states,  a  certificate 
of  stock  accompanied  by  an  irrevoca- 
ble power  of  attorney,  either  filled  up 
or  in  blank,  is,  in  the  hands  of  a 
third  party,  presumptive  evidence  of 
ownership  in  the  holder."  Prall  v. 
Tilt,  28  N.  J.  Eq.  479,  483. 

"The  holder  of  such  a  certificate 
and  power,  possesses  all  the  external 
Indicia  of  title  to  the  stock,  and  an 
apparently  unlimited  power  of  dispo- 
sition over  it.  He  does  not  appear  to 
have,  as  is  said  in  some  of  the  au- 
thorities cited,  concerning  the  as- 
signee of  a  chose  in  action,  a  mere 
equitable  Interest,  which  is  said  to 
be  notice  to  all  persons  dealing  with 
him  that  they  take  subject  to  all 
«quittes,  latent  or  otherwise,  of  third 
parties;  but,  apparently,  the  legal  ti- 
tle, and  the  means  of  transferring 
such  title  in  the  most  effectual  man- 
ner." McNeil  V.  New  York  Tenth 
Nat.  Bank,  46  N.  Y.  325,  332,  7  AmR 
341  [mod  BE  Barb.  59]. 

[a]  It  la  pvMwnaa,  subject  to  re- 
buttal, that  a  stock  certificate  came 
Into  the  holder's  possession  in  due 
course  of  business,  anti  that  he  is  its 
owner,  where  it  bears  an  assignment 
by  the  person  to  whom  it  was  orig- 
inally issued,  and  a  subsequent  as- 
signment with  power  of  attorney  In- 
dorsed thereon  in  blank  to  make  the 
necessary  transfer  on  the  company's 
books.  Hannahs  v.  Hammond  Type- 
writer   Co.,    168    App.    Div.    620,    143 

rb]  %»ga  or  •qnltaMa  title.— The 
title,  whether  legal  or  equitable,  it 
matters  not.  to  shares  of  the  capital 
stock  of  a  national  bank  passes  when 
the  owner  delivers  his  stock  certifi- 
cate to  the  purchaser  with  authority 
to  him  or  any  one  whom  he  may 
name  to  transfer  them  on  the  books 
of  the  bank.  Johnston  v.  Laflin,  103 
V.  8.  800,  26  L.  ed.  532. 

[c]  0ta«k  IwM  M  ooU*t«raL— 
Where  a  certificate  of  stock  is  held 
as  collateral  security  with  the  agree- 
ment that  upon  breach  of  the  condi- 
tion of  the  pledge  the  stock  might 
be  sold  without  notice,  the  fact  that 
on  the  back  of  the  certificate  are  a 
transfer  and  a  power  of  attorney  to 
make  a  transfer,  both  signed  in  blank 


by  the  stockholder,  is  sufflcient,  upon 
such  breach,  to  transfer  the  certifi- 
cate to  the  pledgee.  Taft  v.  Church, 
162  Mass.  527,  39  NB  283. 

Frsramptlon  of  validity  and  own- 
•ndiip  mnexally  see  supra  i  709, 

87.  Bridgeport  Bank  v.  Mew  York, 
etc.,  R.  Co.,  30  Conn.  231. 

88.  Richards  v.  Wells  Fargo  Ex- 
press Co.,  166  App.  Dlv.  268,  141  NYS 
306  [aCC  216  N.  Y.  646  mem,  110  NE 
104S  meml. 

[a]  Biue  appUadi — ^Where  an  own- 
er of  corporate  stock  Indorses  the 
blank  transfer  on  the  back  of  the 
certificate  without  inserting  the 
name  of  any  transferee,  and  contin- 
ues for  twenty-one  years,  until  his 
death,  to  receive  the  dividends  there- 
on, and  the  certificate  is  thereafter 
found  among  worthless  papers  of  a 
deceased  brother,  the  presumption  is 
that  the  stock  remained  the  property 
of  the  owner.  Richards  v.  Wells 
Fargo  Exp.  Co.,  156  App.-  Dlv.  268, 
141  NYS  306  [aff  216  N.  Y.  645  mem, 
110  NB  1048  mem]. 

B>.  Lippman  v.  Kehoe  Stenograph 
Co.,  (Del.)  98  A  943;  Hannahs  v. 
Hammond  Typewriter  Co.,  158  App. 
Dlv.  620,  143  NYS  939;  Fatman  v. 
Liobach,  8  N.  Y.  Super.  854. 

[a]  Tlina  "when  a  stockholder  as- 
signs in  blank  his  certificate  of 
stock,  not  having  sold  the  same,  and 
delivers  it  to  another,  not  a  pur- 
chaser, but  wtth  no  Intention  on  the 
part  of  the  transferor,  or  of  the  per- 
son to  whom  the  certificate  was  de- 
livered, that  the  interest  of  the 
transferor  in  the  stock  should  termi- 
nate, and  no  transfer  of  the  stock  has 
been  made  on  the  books  of  the  com- 
pany, the  stockholder  does  not  there- 
by cease  to  be  the  owner  of  the 
stock  in  his  own  right."  Llppman  v. 
Kehoe  Stenograph  Co.,  (Del.)  98  A 
943,    946. 

90.  Walker  v.  Detroit  Transit  R. 
Co.,  47  Mich.  338,  11  NW  187. 

91.  Ark.  —  St.  liOuis  Bankers' 
Trust  Co.  V.  McCloy,  109  Ark.  160,  169 
SW  205,   47  LRANS  3S3. 

Cal. — Brown  v.  San  Francisco  Oas- 
light  Co.,  58  CaL  426. 
f     Conn. — Bridgeport     Bank     v.     New 
Yorli,  etc.,  R.  Co.,  30  Conn.  231. 

Del. — Llppman  v.  Kehoe  Steno- 
graph Co.,  98  A  943. 

111.— ColTey  v.  Coffey,  74  111.  A.  241 
[aff  179  III.  283,  53  NE  590}. 

Mass. — Andrews  v.  Worcester,  etc., 
R.  Co.,  159  Mass.  64,  33  NE  1109. 

Mo. — Butler  v.  Montgomery  Oraln 
Co.,  85  Mo.  A.  60. 

N.  J. — Morris  v.  Hussong  Dyeing 
Mach.  Co.,  81  N.  J.  Eq.  256,  86  A 
1028;  Prall  v.  Tilt,  28  N.  J.  Eq.  479; 
Mt.  Holly,  etc..  Tump.  Co.  v.  Ferree, 
17  N.  J.  Eq.  117. 

N.  Y. — Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616-  McNeil  v.  New 
York  Tenth  Nat.  Bank,  46  N.  Y.  325, 


7  AmR  341  [mod  65  Barb.  59];  Dunn 
V.  Buffalo  Commercial  Bank,  11 
Barb.  580:  Fatman  v.  tiObach.  8  N.  Y. 
Super.  354;  Kortrlght  v.  Buffalo  Com- 
mercial Bank,  20  WWend.  91  [aS  22 
Wend.  348,  34  AmD  317]. 

Pa. — German  Union  Bldg.,  etc 
Assoc.  V.  Sendmeyer,  60  Pa.  67;  Wood 
V.  Maitland,  10  Fhila.  84. 

Eng. — Colonial  Bank  v.  Hepworth. 
36  Ch.  D.  36. 

[a]  Kow  Idanki  flUad.— A  person 
purchasing  stock  and  taking  an  as- 
signment of  the  certificate,  executed 
in  blank,  Is  authorized  to  write  in 
his  own  name  as  assignee  of  the 
stock,  and  such  name  as  he  chooses, 
as  the  attorney  to  make  the  trans- 
fers. Dunn  V.  Buffalo  Commercial 
Bank,  11  Barb.  (N.  Y.)  580. 

Beglstnttlon  of  tranafar  tnumSlj 
see  infra  {i  1148-1182.     . 

93.  Mt.  Hblly,  etc..  Tump.  Co.  v. 
Ferree,  17  N.  J.  Eq.  117;  Merchants' 
Bank  v.  Livingston,  74  N.  Y.  223;  Mc- 
Neil V.  New  York  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  AmR  341  [mod  55 
Barb.  59];  Jewell  v.  Mclntyre,  (2 
App.  Dlv.  396,  70  NYS  826  [aff  S! 
Misc.  26,  68  NYS  905,  and  aff  172 
N.  Y.  638,  65  NE  1118];  Dis.  Op. 
Mitchell,  J.,  In  Ryman  v.  Oerlach,  1S3 
Pa.  197.  25  A  1031,  26  A  302  [quot 
and  adopted  Shattuck  v.  American 
Cement  Co.,  205  Pa.  197,  207,  64  A  786. 
97  AmSR  736]. 

93.  Morris  v.  Hussong  Dyeing 
Mach.  Co.,  81  N.  J.  Eg.  256,  86  A 
1026;  Prall  v.  Tilt,  28  N!  J.  Eq.  479; 
Leavitt  V.  Fisher,  11  N.  Y.  Super.  1. 

94.  Leavitt  v.  Fisher,  11  N.  T. 
Super.  1. 

96.  Leavitt  v.  Fisher,  11  N.  Y. 
Super.  1;  Fraser  v.  Charleston,  11 
S    C    486 

'96.  Leavitt  V.  Fisher,  11  N.  T. 
Super.  1. 

97.  Leavitt  v.  Fteher,  11  N.  Y. 
Super.  1. 

98.  Bridgeport  Bank  v.  Mew  York, 
etc.,  R.  Co.,  30  cronn.  281:  Mew  Yorlt. 
etc.,  R.  Cte.  V.  Schuyler,  88  Barb.  534 
[mod  84  N.  Y.  30]. 

[a]  Dat*  of  pow«r  datsnalaM 
what  stook  truiaiMT*<L — When  the 
question  arises  as  to  what  passes  un- 
der a  certificate  of  stock  and  power 
of  attorney  to  transfer,  where  the 
transfer  on  the  books'  is  long  after 
the  date  of  the  power,  the  oate  of 
the  power,  and  not  that  of  the  trans- 
fer, must  decide  what  stock  is  trans- 
ferred. New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  634  [mod  34  N.  T. 
30]. 

99.  New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  684  [mod  34  N.  T. 
30]. 

1.  New  York,  etc.,  R.  <S>.  v. 
Schuyler,  38  Barb.  634  [mod  84  N.  Y. 
30]. 

a.  New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  634  [mod  84  N.  T. 
30]. 


For  l*tM  OMM,  dvralopaaata  and  «haa(M  In  the  law  see  cumulative  AnnotatUna,  »*!{*  titl^  WK«  i^nd  not*  number. 
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[i  1047]  6.  Suzrender  of  Old  and  Isras  of 
New  Certificate'' — a.  In  OeneraL.  Where  the  cor- 
porate charter  or  by-laws  so  require,  the  old  cer- 
tificate, which  has  been  transferred,  must  be  sur- 
rendered for  cancellation  before  the  transfer  will 
be  recorded  on  the  books  of  the  company  and  a  new 
certificate  issued.*  The  surrender  of  the  old  cer- 
tificate, however,  is  essential  only  for  the  protection 
of  the  corporation  and  may  be.  waived  by  it;*  and 
as  the  corporation  has  the  means  of  knowing  wheth- 
er a  certificate  of  particular  stock  is  outstanding  or 
not,  and  the  power  to  compel  its  return  and  can- 
cellation before  any  transfer  is  made,"  where  it 
permits  a  transfer  to  be  made  on  its  books  by  one 
in  whose  name  the  stock  stands  on  the  books  of  the 
corporation,  the  assignee  is  under  no  duty  to  see 
to  the  surrender  of  the  old  certificate,  but  may  as- 
sume that  no  certificate  has  been  issued,  or  if  it 
has,  that  it  has  been  surrendered  for  cancellation,^- 


and  hence  an  assignment  by  the  holder  of  the  shares 
on  the  books  of  the  corporation  passes  the  title 
thereto  to  a  bona  fide  assignee  for  value,  although 
the  assignor  does  not  surrender  for  cancellation  the 
certificate  held  by  him,"  particularly  where  the  as- 
signee does  not  insist,  as  a  condition  precedent,  that 
the  old  certificate  be  surrendered  to  the  company 
for  cancellation.'  So  also  a  purchaser  of  corporate 
shares  who  receives  new  certificates  therefor  signed 
by  the  proper  officers,  although  issued  through  their 
fraud,  is,  if  he  acts  in  good  faith,  entitled  to  be 
protected  as  a  bona  fide  purchaser;'"  and  under 
some  statutes  a  change  in  the  register  of  members 
may  be  ordered  by  the  courts  without  produc- 
tion of  the  certificates.^'  It  has  been  held,  how- 
ever, that  a  person  to  wliom  a  new  certificate  is 
issued  cannot  rely  on  the  presumption  that  the  old 
certificate  was  surrendered  and  cancelled  where  he 
purchases  from  an  officer  of  the  corporation  under 


3.  Jmmulag  nmw  owtlfloBto  wlura 
oUI  OB*  baa  tMan  loat  or  atolaa  see 
supra  S  721. 

MtSmmum  ot  nuMndMnd,  forfattsO, 
or  jfwccaumuA  atook  ganandly  see  su- 
pra S   55S. 

4.  Ala. — Planters',  etc.,  Mut.  Ins. 
Co.  V.  Selma  Sav.  Bank,  S3  Ala.  586. 

Colo. — Ironstone  Ditch  Co.  v. 
Equitable  Securities  Co.,  52  Colo.  268, 
121  P  174:  Ricfcardson  v.  Lonsrmont 
Supply  Ditch  Co.,  19  Colo.  A.  483,  76 
P  546. 

Conn. — BrldKeport  Bank  v.  New 
York,  etc.,  R.  Co.,  SO  Conn.  231. 

111. — ^Allmon  V.  Salem  Bldg.,  etc., 
Assoc.,  275  Til.  336,  342,  114  NE  770 
(ctt  Cyc];  "Tyngr  v.  United  Mercan- 
tile Agency,  184  111.  A.  433:  Shirley 
Farmers'  Qrain,  etc.,  Co.  v.  Douglass, 
130  111.  A.  285. 

Iowa. — Davenport  First  Nat  Bank 
V.  Gifford,    47   Iowa  575. 

La. — Smith  v.  Crescent  City  Live- 
stock Landing,  etc.,  Co.,  30  La.  Ann. 
1378;  State  v.  New  Orleans,  etc.,  R. 
Co..  30  Lia.  Ann.  308. 

Me. — ^Dane  v.  Toung,  61  Me.  160. 

Minn. — Joslyn  v.  St.  Paul  Distilling 
Co..  44  Minn.  183,  46  NW  337. 

N.  T. — Brisbane  v.  Delaware,  etc., 
R.  Co..  94  N.  T.  204  taff  25  Hun  438]; 
New  Tork,  etc.,  R.  Co.  v.  Schuyler, 
34  N.  T.  30. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Rob- 
bins,  85  Oh.  St.  483. 

Okl. — Sulphur  Springs  First  Nat. 
Bank  V.  Strlbllng,  16  Okl.  41,  86  P 
512. 

W.  Va. — ^La  Belle  Iron  Works  v. 
Quarter  Sav.  Bank,  74  W.  Va.  B69,  82 
SE  614. 

[a]  Seorae  of  ooxat, — ^Where  a 
certificate  of  stock  "transferable  only 
on  the  books  of  the  company,  on  the 
indorsement  and  surrender  of  this 
certificate,"  is  issued  by  a  corpora- 
tion duly  authorized,  its  cancellation 
and  the  issue  of  a  new  certificate 
cannot  be  decreed  by  a  court  which 
does  not  first  t>btain  possession  and 
control  of  the  certificate.  Joslyn  v. 
St  Paul  Distilling  Co.,  44  Minn.  183, 
46  NW  337. 

tb]  Baqviramaiit  iwt  violated. — 
Where,  at  the  time  of  the  assignment 
of  a  certain  number  of  shares  to  a 
trustee  to  secure  a  certain  indebted- 
ness, the  company's  stockbooks 
showed  that  the  assignor  was  the 
owner  of  a  greater  number  of  shares, 
but  did  not  show  that  a  certificate 
issued  by  the  company  to  a  trustee 
for  the  assigned  shares  was  intended 
to  be  issyed  In  liou  of  any  particular 
certificate  Issued  to  the  assignor,  or 
That  certificate  It  was  Intended 
should  be  canceled,  the  certificate  so 
issued  was  not  Issued  in  violation  of 
a  by-law  of  the  corporation  requir- 
ing the  surrender  and  cancellation  of 
the  old  certificate  on  a  transfer  being 
made  on  the  corporation's  stock- 
books.  Richardson  y.  Longmont  Sup- 
ply Ditch  Co.,  19  Colo.  A.  483,  76  P 
546. 


Beglatratlos  or  tnuwfsr  oa  ooiyo- 
rate  books  genstaUr  see  infra  tt 
1148-1182. 

5.  Richardson  v.  Longmont  Sup- 
ply Ditch  Co.,  19  Colo.  A  483,  76  P 
646;  Bond  v.  Mount  Hope  Iron  Co., 
99  Mass.  606,  97  AmD  49-  New  York, 
etc.,  R.  Co.  V.  Schuyler,  34  N.  Y.  30; 
Knox  V.  EAen  Musee  Amerlcain  Co., 
Ltd.,  26  NYS  164  [rev  on  other 
grounds  148  N.  Y.  441,  42  NE  988,  51 
AmSR  700,  31  LRA  779];  White- 
church  V.  Cavanagh,  [1902]  A.  C.  117; 
Guy  V.  Waterlow,  26  T,  L.  R.  615. 

[a]  ZUnstratton^ — ^Where  a  corpo- 
ration issues  and  delivers  a  stock 
certificate  to  a  bona  fide  transferee 
of  shares  held  by  a  stockholder,  and 
such  transferee  loans  money  on  the 
faith  thereof,  the  corporation  thereby 
waives  the  provisions  of  a  by-law 
requiring  transfers  to  be  made  only 
on  surrender  and  cancellation  of  the 
old  certificate,  which  is  not  compiled 
with.  Richardson  v.  Longmont  Sup- 
ply Ditch  Co.,  19  Colo.  A  483,  76  P 
646. 

[b]  Acts  Bot  oonstttatiiif  mimr 
or  •■toppd,^— (1).  The  fact  that  the 
company  permits  i^ts  secretary  to 
certify  transfers  of  shares  does  not 
authorize  the  secretary  to  do  more 
than  give  a  receipt  for  certificates 
of  shares  which  are  actually  lodged 
in  the  office,  and  if  the  secretary 
gives  a  receipt  or  acknowledgment 
for  certificates  which  have  not  been 
so  lodged,  the  company  is  not 
estopped  from  setting  up  the  true 
facta.  George  Whitechurch,  Ltd.  v. 
Cavanagh,  [1902]  A  C.  117;  Longman 
V.  Bath  Electric  Tramways,  Ltd., 
[1905]  1  Ch.  646.  (2)  Where  a  trans- 
fer of  shares  is  lodged  with  the  com- 
pany's secretary  without  a  certificate 
for  the  shares,  and  the  secretary 
fraudulently  certifies  upon  the  trans- 
fer that  the  certificates  are  in  the 
company's  ofllce,  the  company  is  not 
estopped  from  showing  that  the 
proposed  transferor  had  no  shares  to 
transfer.  George  Whltechurch,  Ltd. 
V.  Cavanagh,  supra. 

6.  New  York,  etc.,  R.  Co.  v. 
Schuyler,  34  N.  Y.  30  [rood  88  Barb. 
534].     And  see  cases  Infra  note  7. 

7.  La.  —  State  v.  Baton  Rouge 
Bank,  126  La.  188,  61  S  96,  136  Am 
SR  332. 

Mass. — Allen  v.  South  Boston  R. 
Co.,  160  Mass.  200,  22  NE  917,  16 
AmSR  185,  6  LRA  716. 

N.  Y. — Holbrook  v.  New  Jersey 
Zinc  Co.,  67  N.  Y.  616. 

Pa.— Klsterbock's  App.,  127  Pa.  601, 
18  A  381,  14  AmSR  868;  Kentucky 
Bank  v.  Schuylkill  Bank,  1  Pars.  Eq. 
Cas.  180. 

Bng. — Matter  of  Bahla,  etc.,  B.  Co., 
L.  R.  3  Q.  B.  584. 

[a]  Beasoa  for  rale. — "It  is  the 
duty  of  the  proper  officers  of  the 
corporation  to  ascertain  that  its 
stock  has  been  transferred  In  accord- 
ance with  its  by-laws,  and  in  accord- 
ance with   law,   before  they  Issue  a 


new  certificate.  The  transfer,  which 
must  be  made  on  the  books  of  the 
company,  must  be  made  by  the  own- 
er of  the  old  certificate,  or  by  his  at- 
torney for  him.  The  surrender  of  the 
old  certificate  must  also  be  made  by 
him  or  by  his  attorney.  There  is  no 
provision  that  it  shall  be  made  by 
the  purchaser,  as  the  assignee  or  the 
attorney  of  the  seller.  If  the  seller 
undertakes  with  the  purchaser  to 
make  the  surrender  and  the  transfer 
on  the  books  of  the  company,  the 
only  thing  left  for  the  purchaser  to 
do  is  to  call  upon  the  corporation  for 
the  new  certificate.  We  see  no  good 
reason  for  holding  that  there  Is  a 
duty  on  the  part  of  the  purchaser 
towards  the  corporation,  to  see  to  it 
that  the  seller  of  stcck  surrenders 
his  certificate  and  transfers  it  on  the 
books  of  the  corporation.  That  is  the 
duty  of  the  corporation  towards  both 
the  seller  and  the  purchaser  before 
it  Issues  a  new  certificate."  Allen  v. 
South  Boston  R.  Co.,  150  Mass.  200, 
204,  22  NE  917,  16  AmSR  185,  5  LRA 
716. 

8.  Boatmen's  Ins.,  etc.,  Co.  v. 
Able,  48  Mo.  136;  O'Rourke  v. 
Schulta,  28  Mont.  286,  68  P  712;  New 
York,  etc.,  R.  Co.  v.  Schuyler,  34 
N.  Y.  30  [mod  38  Barb.  534];  Knox  v. 
Eden  Musee  Ame^rlcaln  Co.,  Ltd.,  25 
NYS  164  [rev  on  other  grounds  148 
N.  Y.  441,  42  NE  988,  51  AmSR  700, 
31  LRA  779];  Robert's  App,,  85  Pa. 
84;  Kentucky  Bank  v.  Schuylkill 
Bank,  1  Pars.  Eq.  Cas.  (Pa.)  180.  And 
see  cases  supra  note  1. 

9.  Boatmen's  Ins.,  etc.,  Co.  v. 
Able,    48   Mo.   136. 

10.  Allen  V.  South  Boston  R.  Co., 
150  Mass.  200,  22  NE  917,  15  AmSR 
186,  6  LRA  716;  Knox  v.  Eden  Musee 
Amerlcain  Co.,  148  N.  Y.  441,  42  NE 
988,  51  AmSR  700,  31  LRA  779  [rev 
74  Hun  483,  26  NYS  482  (aff  25  NYS 
164)];  Cincinnati,  etc.,  R.  Co.  v.  Cit- 
izens' Nat.  Ban,c,  11  Oh.  Dec.  (Re- 
print) 60,  24  CincLBul  198.  But  see 
Hall  V.  Rose  Hill,  etc..  Road  Co.,  70 
111.  673  (holding  that,  where  the  sec- 
retary of  a  corporation  issued  new 
certificates  of  stock  to  one  claiming 
to  have  purchased  chares  therein, 
without  taking  up  and  canceling  the 
originals,  the  certificates  so  issued 
are  void). 

11.  Shaw  V.  Qoebel  Brewing  Co., 
202  Fed.  408,  120  CCA  470,  45  LRA 
NS  1090. 

[a]  Bole  amUad, — Where  com- 
plainant accepted  an  assignment  of 
certain  stock  In  a  corporation  organ- 
ized under  Great  Britain  Companies' 
Act  (1862-1909),  doing  business  in 
the  United  States,  he  was  charged 
with  notice  of  {  36,  authorizing 
courts  to  order  a  change  in  register 
of  members,  without  production  of 
certificates  of  stock,  notwithstanding 
a  representation  in  certificates  that 
no  transfer  can  be  registered  without 
the  production  of  certificate.  Shaw 
V.  Goebel  Brewing  CX>.,  202  Fed.  408, 
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cirenmstanees  which  bind  him  to  ascertain  whether 
the  new  certificate  is  issued  in  lieu  of  others  sur- 
rendered and  cancelled.*?  . 

Sufficiency  of  surrender.  A  ^promise  by  a  stock- 
holdisr  to  surrender  the  stock,  which  at  the  time  is 
not  under  his  control,  does  not  constitute  a  sur- 
render of  the  stock  as  against  a  subsequent  pur- 
chaser from  such  stockholder.*"  Where  under  an 
agreement  to  surrender  stock  to  a  corporation  the 
manner  of  the  surrender  is  not  prescribed,  a  deliv- 
ery of  the  stock  to  the  president  of  the  corpora- 
tion with  whom  and  others  the  agreement  was  made 
is  proper,^*  and  a  failure  to  object  to  the  mode  of 
surrender  constitutes  a  waiver  of  any  objectiooB 
thereto,*'  and  estops  the  makers  of  a  note  given  in 
consideration  of  the  stockholder's  agreement  to  sur- 
render his  stock  from  pleading  nonperformance  so 
as  to  show  a  failure  of  consideration  for  the  note,*' 
especially  where  it  is  not  claimed  that  they  sus- 
tained any  damages  by  reason  of  the  alleged  breach 
of  the  agreement.*' 

[$  1048]  b.  Issuance  of  New  Certificate.*^  The 
certificate  being  only  a  document  constituting  evi- 
dence of  the  title'  of  the  stockholder,*^  the  identity 
of  the  shares  is  not  altered  by  the  issuance  of  a  new 
certificate,'"  and  where  an  assignment  of  shares 
has  been  regularly  made  and  transferred  on  the 


books  of  the  corporation,  it  is  not  essential  to  the 
perfection  of  the -^assignee's  title,  as  between  him- 
self and  the  corporation,  that  he  should  procure  the 
issuance  of  a  new  certificate  ;'*  and  it  has  been  held 
that,  although  no  new  certificate  is  issued  to  the 
assignee,  if  the  assignor  thereafter  undertakes  to 
transfer  the  same  shares  to  a  third  person,  and  the 
company  issues  a  new  certificate  to  the  latter,  he 
thereby  gets  no  title  to^the  shares.**  Nevertheless, 
where  an  assignee  presents  the  old  certificate  with 
an  assignment  thereof  and  a  power  of  attorney  to 
make  a  transfer  on  the  books  of  the  corporation, 
he  is  entitled  t^  a  new  certificate,  and  it  is  the  duty 
of  the  corporation  to  issue  one  to  him  **  on  a  proper 
demand.** 

Bemedies.  The  performance  of  the  duty  of  isBu- 
ing  a  new  certificate  may  be  compelled  by  the  per- 
son entitled  to  -the  new  certificate  by  a  suit  in 
equity;**  and  equity  may  also  be  resorted  to  for 
the  restoration  and  recovery  of  a  certificate  of  stock 
which  has  been  fraudulently  surrendered  for  caa- 
cellation.^'  It  has  also  been  held  that  where  the 
corporation  refuses  to  issue  new  certificates  the 
transferee  may  waive  his  claim  or  right  in  the 
shares,  offer  to  transfer  the  same  to  the  corpora- 
tion, and  thereupon  sue  the  corporation  for  conver- 
•  sidn,*'  unless  there  is  a  good  excuse  for  the  re- 


120  OCA  470,  45  LRANS  1090. 

18i  Moores  v.  Piqua  Citizens'  Nat. 
Bank,  111  U.  S.  156,  4  SCt  345,  28 
Ij.  ed.  385;  Farrlngton  v.  South  Bos- 
ton R.  Co.,  ISO  Mass.  406.  23  SE 
109.  16  AmSR  222,'  5  LRA  849. 

13.  Hill  V.  Atoka  Coal,  etc.,  Co., 
(Mo.)  21  SW  508. 

14.  Hammond  v.  Haskell,  14  Cal. 
A.  622,  112  P  575. 

15.  Hammond  v.  Haskell,  14  Cal. 
A.   522,   112  P  675. 

[a]  Olijactioa.  -^  An  indorsement 
on  the  certificate  of  stock  surren- 
dered "Not  accepted,  no  considera- 
tion," and  a  letter  from  the  presi- 
dent and  one  of  the  other  persons  to 
the  agreement  reciting  that  they 
authorized  no  one  to  transfer  the 
stock  to  them,  and,  as  officers  of  the 
corporation,  they  could  'not  cancel  a 
-certificate,  were  not  an  objection  to 
the  mode  in  which  the  stock  was  sur- 
rendered. Hammond  v.  Haskell,  14 
Cal.  A.  522,  112  P  675. 

16.  Hammond  v.  Haskell,  14  Cal. 
A.  522,  112  P  675. 

[a]  ZUnatratloa.  —  Where  the 
payee  of  a  note  executed  in  consld- 
«ration  of  his  agreement  to  surren- 
-der  to  a  corporation  Its  stock  owned 
Tjy  him  delivered  the  stock  to  the 
makers,  who  made  no  objection,  but 
who,  by  their  silence,  led  the  payee 
to  believe  that  his  act  was  accepted 
as  a  performance  of  his  agreement, 
and  they  retained  possession  of  the 
stock  until  after  action  was  brought 
on  the  note,  ,  the  makers  were 
-estopped  from  pleading  nonperform- 
ance so  as  to  show  a  failure  of  con- 
sideration. Hammond  v.  Haskell,  14 
■Cal.  A.  622,  112  P  676. 

17.  Hammond  v.  Haskell,  14  Cal. 
A.  522,  112  P  675. 

IS.  Heoasslty  for  osrtt&oata  trma^ 
•117  see  supra  !9  710,  711. 

19.     See  supra  {  698. 

90.  Ramage  v.  Oould,  176  Cal.  746, 
169  P  670;  Hawley  v.  Brumagim,  33 
Cal.  3!'4. 

ai.  U.  S.— Keyser  v.  Hltz,  133  U. 
S.   138,  10  SCt  290,   33  L.  ed.  631. 

Iowa. — Davenport  First  Nat.  Bank 
V.  Gifford,  47  Iowa  575. 

Me. — ^Agricultural  Bank  v.  Wilson, 
24  Me.  .  273;  Agricultural  Bank  v. 
Burr,   24   Me.  256. 

Md.— Kerr  v.  Urie,  86  Md.  72,  37  A 
789,  63  AmSR  493,  38  LRA  119. 

Mass. — Bond  v.  Mount  Hope  Iron 
Co.,  99  Mass.  505,  97  AmD  49. 


Mo. — Chouteau  Spring  Co.  v.  Har- 
ris, 20  Mo.  382;  Haegele  v.  Western 
Stove  Mfg.  Co.,  29  Mo.  A.  48«. 

N.  T.— ^New  York,  etc.,  R.  Co.  v. 
Schuyler,  34  N.  Y.  30  [mod  38  Barb. 
534]. 

w.  Va. — Lipscomb  ▼.  Condon,  66 
W.  Va.  41«,  -49  SE  892,  107  AmSR 
938,  67  LRA  670. 

But  see  De  Nunzio  v.  De  Nunzio,  90 
Conn.  342,  97  A  323  (holding  that  a 
completed  legal  transfer  of  stock  re- 
quires a  delivery  to  the  transferee 
of  a  new  certificate  of  stock  In  place 
of  the  old).  ^ 

32.  Houston,  etc.,  H.  Co.  y.  Van 
Alstyne,  56  Tex.  439.  See  also  supra 
S  722. 

S3.  Cal. — Ramage  v.  Qould.  176 
Cal.  746,  169  P  670;  Craig  v.  Hesperia 
Land,  etc.,  Co.,  113  Cal.  7,  46  P  10,  36 
LRA  306,  64  AmSR  316. 
^Kan. — Gulp  v.  Mulvane,  66  Kan. 
143,  71  P  273. 

La. — State  v.  Caddo  Rock  Drill  Bit 
Co..  141  La.   363,   75  S  78. 

Me. — Dennett  v.  Acme  Mfg.  Co., 
106  Me.  470,  76  A  922. 

Mass. — Sargent  v.  Franklin  Ins. 
Co..  8  Pick.  90,  19  AmD  306. 

Mo. — Senn  v.  Union  Premium,  etc., 
Co.,  116  Mo.  A.  686,  92  SW  607. 

N.  H. — ^HIU  V.  Rockingham  Bank, 
44  N.  H.  667. 

N.  Y. — Brisbane  v.  Delaware,  etc., 
R.  Co.,  94  N.  Y.  204  [aft  25  Hun 
438];  Powers  v.  Universal  nim  Mfg. 
Co.,  162  App.  Div.  808,  148  NYS  114; 
Haebler  v.  John  Elchler  Brewing  Co., 
26  Misc.  676,  66  NYS  1071  [aflC  42 
App.  Div.  95.  58  NYS  894);  Hawes  v. 
Gas  Consumers'  Ben.  Co.,  12  NYS 
924. 

Ob.  —  Haldeman  v.  Hillsborough,' 
etc.,  R.  Co.,  2  Handy  101,  12  Oh.  Dec. 
(Reprint)  351. 

Pa. — Com.  v.  Camp,  268  Pa.  648,  102 
A  205;  Kentucky  Bank  v.  Schuylkill 
Bank,  1  Pars.  Eq.  Cas.  ISO. 

[a]  A  Ugrstea  of  shares  Is  entitled 
to  a  new  certificate  of  stock  Issued  in 
his  name,  when  the  certificate  issued 
to  his  testator  is  surrendered,  with 
the  executor's  indorsement  thereon. 
Haebler  v.  John  Elchler  Brewing  Co., 
26  Misc.  676,  55  NYS  1071  [afl!  42 
App.  Div.  95,    58   NYS   894]. 

[b]  Fowar  of  partlonljtr  sranoT  to 
Imnia  new  oartlflcate.  —  Kentucky 
Bank  v.  Schuylkill  Bank,  1  Pars.  Eq. 
Caa     (Pa.)    180. 


Bi.  Sargent  v.  Franklin  Ins.  Co., 
8  Pick.   (Mass.)  90,  19  AmD  306. 

[a]  P«m»li<l J— Where  the  by-laws 
of  a  corporation  provided  that  the 
shares  of  its  stock  should  be  trans- 
ferable only  at  the  office  of  the  com- 
pany by  the  holder  personally,  or  by 
his  attorney,  that  transfers  should  be 
authenticated  by  the  president  and 
attested  by  the  secretary,  and  that  It 
should  be  the  t>resldent  s  duty  to  be 
at  the  office  during  business  hours,  a 
demand  for  such  transfer  made  at 
the  office  upon  the  secretary,  in  the 
absence  of  the  president,  during  busi- 
ness hours,  by  'one  of  two  Joint  as- 
signees who  presented  the  old  certifi- 
cate and  an  executed  assignment  of 
the  shares,  together  with  a  power  of 
attorney  to  transfer  the  shares,  wu 
a'  sufficient  compliance  with  the  by- 
laws, and  they  .were  bound  to  issue 
new  certificates  to  the  assigneea 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
(Mass.)   90,  19  AmD  306. 

25.  Cecil  Nat.  Bank  v.  Watson- 
town  Bank,  105  V.  8.  217,  26  L.  ed. 
1039 ;  Sregear  v.  Etiwanda  Water  Co., 
76  Cal.  537.  18  P  658,  9  AmSR  Hi; 
Allmon  v.  Salem  Bldg.,  etc.,  Assoc 
276  111.  336,  312,  114'NE  170 JcltCycJ; 
Davenport  v./Flano  Impl.  (jo.,  70  111. 
A.  161. 

Blglits  sBd  >«)iMdl*B  on  teftual  ts 
iasiu  owtifloate  generally  see  supra 
!    720. 

26.  Ryan  v.  Seaboard,  etc.,  R.  Co. 
89  Fed.  397. 

[a]  Bnl*  appUad.— A  bill  alleging 
that  plaintiff  purchased  from  the 
owner  certain  shares  of  stock  in  de- 
fendant corporation,  represented  by  a 
certificate  which  had  been  placed  !■> 
the  hands  of  another  defendant  under 
a  pooling  arrangement  between  stock- 
holders, but  that  such  defendant  bad 
surrendered  such  certificate  and 
fraudulently  procured  Its  cancella- 
tion and  the  Issuance  of  a  new  cer- 
tificate to  himself  In  lieu  thereof,  and  ' 
praying  the  cancellation  of  such  new 
certificate  and  the  establishment  of 
plaintiff's  rights  as  a  stockholder, 
states  matters  giving  a  court  of  equi- 
ty Jurisdiction.  Ryan  v.  Seaboard, 
etc..  R.  Co.,  89  Fed.  397. 

27.  Bond  v.  Mount  Hope  Iron  Co. 
99  Mass.  605,  97  AmD  49;  New  Lon- 
don Nat.  Bank  v.  Lake  Shore,  etc.,  B. 
Co.,  21  Ob.  St.  221.  See  geneisll; 
supra  t  720. 


For  latex  oases,  developments  and  chaiiges  in  the  law  see  cumulative  Annotations,    same  title,  paga  and  note  number. 
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fosal,'*  but  that  an  equitable  owner  oannot  main- 
tain such  an  action  without  producing  a  certifi- 
cate." 

[i  1049]  c  Liability  of  Oorpontioii  for  laan- 
anoe  of  New  without  Surrender  of  Old  Oertificate.'" 
Where  the  certificate  recites  or  the  by-laws  pro- 
vide that  shares  shall  be  transferable  on  the  books 
of  the  corporation  on  surrender  of  the  certificate, 
and  certificates  are  outstanding  representing  shares 
of  stock,  it  is  the  duty  of  the  corporation  to  resist 
any  transfer  of  such  shares  on  its  books  without 
the  production  and  surrender  of  the  certificates  '^ 
properly  indorsed,''^  and  any  act  done  or  suffered 
by  the  corporation  which  invests  a  hew  party  with 
the  ownership  of  the  shares  without  the  due  produc- 
tion and  surrender  of  the  certificate  renders  the  cor- 
poration liable  to  the  real  owner  of  the  shares  for 
t^eir  conversion;'^  and  it  is  so  liable  to  a  bona 
fide  holder  for  vaUue  of  the  old  certificate;'*  but  it 
is  not  so  liatile  where  the  assignee  is  not  shown  to 
be  a  bona  fide  purchaser.'*  The  corporation  cannot 
escape  this  liability  by  reissuing  the  stock,  without 
the  surrender  of  the  original  certificate,  to  the  per- 


son in  whose  name  it  stands  on  the  books  'of  the 
company;"  such  reissued  stock  is  fraudulent  and 
void  as  against  the  rights  of  the  bona  fide  holder 
of  the  original  certificate.'^ 

Indenmity.  As  a  general  rule  a  corporation 
should  not  cancel  unsurrendered  certificates  of  stock 
and  issue  other  certificates  in  lieu  thereof  except 
on  an  indemnity  bond." 

[i  1050]  6.  Estoppti  to  Allego  or  Deny  Trans- 
fer. Where  an  owner  of  stock  enters  into  a  trans- 
actio;i  by  which  he  transfers  his  stock  to  another,  be 
may  be  estopped  to  question  the  fact  of  the  trans- 
fer or  the  title  of  the  transferee  who  acquires  the 
stock  in  good  faith,"  and  this  estoppel  also  applies 
to  other  parties  to  the  transaction,*"  and  to  a  third 
person  who  subsequently  acquires  the  stock  from 
the  transferor  with  knowledge  of  the  facts  giving 
rjse  to  the  estoppel.**  Notwithstanding  a  provision 
in  the  statutes,  charter,  or  by-laws  to  the  effect  that 
transfers  of  stock  shall  be  void  unless  made  on  the 
books  of  the  corj)oration,*2  if  an  owner  of  stock 
delivers  the  certificate  indorsed  with  a  blank  assign- 
ment and  power  of  attorney  authorizing  a  transfer 


38.  Bond  v.  Mount  Hope  Iron  Co., 
S9  Mass.   505,  97  AmD  49. 

[a]  XamumaUnft  •zcnM*.  —  (1) 
Where  a  purcbaaer  of  shares  of  stock 
demands  transfers  and  new  certifi- 
cates made  to  hln>,  hut  does  not  leave 
the  old  certificates,  this  is  not  a  valid 
excuse  tor  the  corporation's  refusal 
to  Issue  new  certificates,  where  the 
purchaser  has  the  old  certiflcates 
with  him  and  gives  the  corporation 
copies  of  his  transfers,  which  is  all 
that  it  requires  and  which  bases  Its 
refusal  at  the  time  upon  another  and 
untenable  ^ound.  Bond  v.  Mt.  Hope 
Iron  Co.,  99  Mbss.  605,  97  AmD  49. 
(2)  The  fact  that  the  president  of 
the  corporation  is  siclc  and  unable  to 
sigrn  certiflcates  is  no  excuse  for  the 
failure  of  the  corporation  to  issue 
them  to  one  entitled  thereto  where 
at  the  time  of  the  refusal  it  Is  based 
upon  another  and  invalid  ground. 
Bond  v.  Mt.  Hope  Iron  Co.,  supra. 

39.  Ne'W  London  Nat.  -Bank  v. 
Lake  Shore,  etc.,  R.  Co.,  21  Oh.  St 
til. 

30.  TilaWII^  of  oozpomtCon  la 
iMauLgtm  for  overlmiuaA  or  npaxloiui 
•took  ywraay  see  supra  ^i  668-686. 

81.  Bridgeport  Bank  v.  New  York, 
etc.,  R.  Co.,  JO  Conn.  231;  Allmon  v. 
Salem  Bldg.,  etc.,  Assoc,  275  111.  386, 
342,  114  NB  770  [cit  Cycl ;  Cushman 
T.  Thayer  Mfg.  Jewelry  Co.,  76  N.  T. 
365,  32  AmR  S15  [afT  7  Daly  330  (aff 
53  HowPr  60)1;  Pollock  v.  National 
Bank,  7  N.  T.  274,  67  AmD  520.  Sea 
also  aupra  i  1047. 

32.  Tafft  V.  Presidio,  etc.,  R.  Co.. 
84  Cal.  131,  24  P  436,  18  AmSR  X86, 
11  LRA  126. 

[a]  Old  cMTtifloat*  nuurt  'b«  ywip- 
,«Hy  tndxnved. — If  the  corporation 
takes  up  the  old  certificate  when  it  is 
not  properly  indorsed  and  cancels  It 
and-makes  the  transfer  on  its  books 
to  the  new  transferee,  it  does  so  at 
the  peril  of  having  to  answer  in  dam- 
ages to  the  real  owner  of  the  shares 
for  their  conversion  in  case  the 
transferee  had  no  right  to  have  the 
transfer  made  to  him.  Tafft  v,  Pre- 
■laio,  etc.,  R.  Co.,  84  Cal.  131,  24  P 
*38,  18  AmSR  1C6,  11  LRA  125. 
„33.  U.  S. — South  Bend  First  Nat 
Kink  V.  Lanier,  11  Wall.  369,  20  L. 
ed.  172. 

111. — ^Altmon  V.  Salem  Bldg.,  etc., 
Assoc,  275  111.  336,  342,  114  NE  770 
[cit  Cyc];  Hall  v.  Rose  Hill,  etc., 
KMd  Co.,  70  111.   673. 

Md. — Cohen  v.  Gwynn,   4   Md.  Ch. 

357. 

„  Mass. — Sewall  v.  Boston  Water 
Power  Co.,  4  Allen  277,  81  Amp  701. 
,  N.  Y. — Cushman  v.  Thayer  Mfg. 
Jewelry  Co.,  7«  N.  T.  365,  32  AmR 
«6  [alt  7  Daly  330  (aff  63  HowPr 
»<l>];  Holbrook   v.   New   Jersey  Zinc 
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Co.,  67  N.  T.  616;  New  York,  etc.,  R. 
Co.  V.  Schuyler,  84  N.  T.  30  [mod  38 
Barb.  534];  Pollock  v.  National  Bank, 
7  N.  Y.  274.  67  AmD  520;  Bris&ne 
V.  Delaware,  etc.,  R.  Col,  25  Hun 
438  faff  94  N.  T.  204];  Smith  v. 
American  Coal  Co.,  7  Lans.  317. 

Oh. — Cleveland,  eta,,  R.  Co.  v.  Rob- 
bins,   36   Oh.   St.    483.' 

Tex. — Strange  v.  Houston,  etc.,  R. 
Co.,  53  Tex.  162. 

Wash.— Gamble  v.  Dawson,  67 
Wash.  72,  120  P  1060,  AnnCasl913D 
501. 

Eag. — ^Matter  of  Bahia,  etc.,  R.  Co., 
Ltd.,  L,  R.  8  Q.  B.  684;  Ralnford  v. 
E^lth,  etc.,  Co.,  Ltd.,  [19052  2  Ch. 
147;  Donaldson  v.  OiUot,  L.  R.  3  Eq. 
274;  Davis  v.  Bank  of  England,  2 
Blng.  393.  9  ECL  629,  130  Reprint 
367.  But  see  Longman  v.  Bath  Elec- 
tric Tramways,  [1906]  1  Ch,  646 
(holding  that  if  the  company,  hav- 
ing a  certificate  of  shares  in  its  pos- 
session, certifies  a  transfer  of  those 
shares  to  a  proposing  transferee,  no 
duty  is  thrown  on  the  company,  '^ith 
regard  to  the  custody  of  the  certifi- 
cate, toward  any  person  other  than 
the  proposing  transferee  or  any  per- 
son claiming  through  him). 

M.  U.  S.— South  Bend  First  Nat 
Bank  v.  Lanier,  11  Wall.  369,  20  L. 
ed.  172. 

Colo. — Supply  Ditch  Co.  v.  Elliott 
10  Colo.  327,  16.P  691,  3  AmSR  586. 

111. — Allmon  v.  Salem  Bldg.,  etc, 
Assoc,  276  111.  336,  342,  114  NE  770 
[cit  Cyc]. 

Minn. — Joslyn  v.' St  Paul  Distilling 
Co.,  44  Minn.  183,  48  NW  397. 

N.  T. — ^Bean  v.  American  L.  Sc  T. 
Co.,  122  N.  T.  622,  26  NE  11;  Hol- 
brook V.  New  Jersey  Zinc  Co.,  67 
N.  T.  616.  And  see  cases  supra  note 
33 

3B.  Miller  v.  Houston  City  St  R. 
Co.,  69  Fed.  63,  16  CCA  128. 

3S.  Litchfield  V.  Henson  OH  Co., 
(Okl.)  157  P  137;  Sulphur  Springs 
First  Nat.  Bank  v.  Strlbling,  16  Okl. 
41,  88  P  512. 

S7.  Litchfield  v.  Henson  Oil  Co., 
(OkL)  157  P  137;  Sulphur  Springs 
First  Nat  Bank  v.  Strlbling.  16  Okl. 
41,   86   P  512. 

38.  Gamble  v.  Dawson,  67  Wash. 
72,  120  P  1060.  AnnCasl913D  601.  See 
Brisbane  v.  Delaware,  etc,  R.  Co.,  94 
N.  Y.  204  [aff  25  Hun  430]  (where  it 
was  held  that  a  bond  of  indemnity 
was  not  notice  of  anything  more 
than  that  an  original  certificate  had 
been  destroyed  as  stated  therein). 

U  oaa*  01  lo«t  or  stolen  oartlfloate 
rwnmally  see  supra  {  721. 

88.  tf.  S. — ^wenlger  v.  Suecess 
Min.  Co.,  227  Fed.  548,  142  CCA 
180. 

HI.— Whalen  v.  Stephens,  iS  111;  A. 


286  [aff  193  HI.  121,  61  NB  921]. 

.   Md. — Chew  V.  Baltimore  Bank,  14 

Md.  299, 

Mich. — Just  V.  State  Sav.  Bank,  132 
Mich.  800.  94  NW  200. 

Mo. — Home  Stock  Ins.  Co.  v.  Sher- 
wood.  72   Mo.  461. 

S.  C. — Maxwell  v.  Foster,  67  S.  C 
877,  46  SE  927. 

[a]  Bui*  ayplUd. — (1)  One  who 
has  transferred  the  cortincate  of  his 
stock  cannot,  in  his  own  defense,  ob- 
ject to  the  transfer  on  the  ground 
that  it  was  not  made  as  prescribed 
by  the  corporate  charter  and  by-laws. 
Home  Stock  Ins.  Co.  v.  Sherwood,  72 
Mo.  461.  (2)  One  who  sells  stock, 
and  receives  a  consideration  therefor, 
giving  a  power  of  attorney  for  its 
transfer,  will  not  be  allowed  in  eq- 
uity to  defeat  the  rights  acquired  un- 
deV  the  transfer,  solely  on  the  ground 
of  the  legal  insufficiency  of  tne  in- 
struments by  which  it  was  effected. 
Chew  ■".  Baltimore  Bank,  14  Md.  299. 

40.  Sigua  Iron  Co.  v.  Greene.  88 
Fed.  207.  31  CCA  477;  Just  v.  State 
Sav.  Bank.  132  Mich.  600,  94  NW  200. 

[a]  ZUturtnrtlona^-d)  '^here  a 
person  was  indebted  to  a  bank  in 
which  he  was  an  officer  and  stock- 
bolder,  it  having  by  statute  and  un- 
der its  by-laws  a  lien  on  his  stock 
for  the  debt,  and  he  was  offered  the 
position  of  state  bank  commissioner, 
and,  to  make  himself  eligible,  entered 
into  an  arrangement  with  the  bank 
and  his  wife  whereby  he  assigned  his 
stock  In  blank,  and, entered  a  trans- 
fer of  it  to  his  wife  in  the  stockbook, 
and  she  gave  a  note  to  the  bank  in 
reduction  of  his  indebtedness,  and  he 
thereupon  ceased  to  be  an  officer,  and 
she  was  elected  a  director  and  quali- 
fied, none  of  the  parties  to  the  trans- 
action could  set  up  that  it  was  mere* 
ly  colorable,  and  that  he  still  re- 
mained owner  of  the  stock.  Just  v. 
State  Sav.  Bank,  132  Mich.  600,  94 
ITW  200.  (2)  The  bank  in  such  a 
case  could  not  assert  that  the  trans- 
action was  Invalid  under  a  by-law 
forbidding  transfers  of  stock  without 
the  consent  of  the  directors  where 
the  stockholder  was  indebted  to  the 
bank,  since  the  wife  was  recognised 
bi  the  directors  as  a  stockholder 
when  they  elected  her  a  director. 
Just  v.  State  Sav.  Bank,  supra.  (3) 
A  person  who  approves,  ratifies,  or 
acquiesces  in  the  transfer  to  him  of 
shares  of  stock  in  a  corporation  is 
liable  as  a  stockholder,  although  the 
transfer  was  originally  made  without 
his  knowledge  or  consent.  Sigua 
Iron  Co.  v.  Greene,  88  .Fed.  207,  31 
CCA  477 

41.  Hatch  V.  Lucky  Bill  Min.  Co., 
26  Utah  406,  71  P  866. 

48.     See  infra  i  1148. 
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on  the  books  of  the  company  to  another/*  he  is 
estopped  from  claiming  any  title  to  or  interest  in 
the  stock  as  against  a  bona  fide  purchaser  thereof 
from  the  person  to  whom  he  hds  made  such  deliv- 
ery,** although  the  transfer  is  not  recorded  on  the 
books  of  the  company.*'  But  an  owner  of  stock  is 
not  estopped  to  deny  the  title  of  another  who  ac- 
quires the  stock  from  one  who  has  no  title  or  au- 
thority, real  or  apparent,  to  transfer  it,*'  or  where 
there  are  circumstances  to  put  such  pther  on  inquiry 
that  the  apparent  owner  from  whom  he  acquires  it 
is  not  the  true  owner  and  is  not  authorized  to  trans- 
fer it  *'  as  where  the  certificate  is  not  sufficiently 
indorsed  for  transfer.*"  An  assignee  who  leaves 
the  certificates,  with  the  assignments  unrecorded,  in 
the  assignor's  possession  is  not  estopped  by  reason 
of  n^ligence  to  set  up  his  title  against  one  claim- 
ing through  the  assignor's  forged  alteration  of  the 
assignments.*' 
Estoppel  of    corporation.'"    Where  a  corporation 


issues  its  oertifleate  of  stock  to  a  person,  it  affirms 
to  all  persons  who  may  deal  with  him  that  he  owns 
a  certain  proportion  of  its  capital  stock,  and  has 
full  power  to  transfer  it,'^  and  a  purchaser  thereof 
in  good  faith  has  a  right  to  rely  upon  a  stook  cer- 
tificate issued  by  the  corporation,  where  the  corpo- 
ration has  power  to  issue  it,  and  to  claim  the  bene- 
fit of  an  estoppel  in  his  favor  as  against  the  corpo- 
ration.'^ The  corporation  is  estopped  to  deny  the 
ownership  of  the  person  in  whose  name  a  stock  cer- 
tificate is  issued,  as  against  another  who  takes  it  as 
collateral  security  without  notice  of  any  defect  in 
title,'"  or  to  deny  the  title  of  an  innocent  trans- 
feree of  a  certificate' which  recites  that  it  is  fully 
paid,  on  the  ground  that  the  transferor  had  paid 
nothing  for  the  stock;'*  and  although  a  transfer  is 
invalid  when  made,  the  corporation  may  by  subse- 
quent ratification  and  laches  be  estopped  from  re- 
pudiating it." 
[i  1051]  7.  What  Law  Ooranu  VaUiU^  of  Trans- 


48.     See  supra  !  1046. 

44.  U.  S.— O'Nell  v.  Wolcott  Mln. 
Co.,  m  red.  627,  98  CCA  309,  27 
LRANS  200. 

Ala. — Nelson  v.  Owen,  113  Ala.  372, 
21  S  76  (purchase  from  pledgee) ; 
East  Birmingham  Land  Co.  v.  Den- 
nis, 86  Ala.  666,  6  8  317,  7  AmSR  73, 
2  LRA  83e. 

Cal. — Winter  v.  Belmont  Mln.  Co., 
63  Cal.  428. 

D.  C— 44atior.al  Safe  Deposit,  etc., 
Co.  V.  Hibbfl,  82  App.  469;  National 
Safe  Deposit,  etc,  Co.  v.  Oray,  12 
App.    276. 

111. — Miller  r.  Dortui,  161  Hi.  A- 
627    [as  246  ni.  200,  91  NB  1039]. 

Md. — Chew  T.  Baltimore  Bank,  14 
Md.    299. 

Mass. — Russell  v.  American  Bell 
Tel.  Co.,  180  Mass.  467,  62  NB  751. 

Mich. — ^Austin  V.  Hayden.  171  Mich. 
S8,  137  NW  317,  AnnCa8l916B  894. 

N.  J.— Prall  V.  Tilt,  28  N.  J.'  Bq. 
479;  Mt.  Holly,  etc.,  Tump.  Co.  v. 
Perree,  17  N.  J.  Bq.  117. 

N.  T. — Knox  V.  Eden  Musee  Amer- 
Icain  Co.,  148  N.  T.  441.  42  NB  9S8, 
61  AmSR  700,  31  LRA  779;  Mer- 
chants' Bank  V.  Livingston,  74  N.  T. 
223;  Weaver  v.  Barden,  49  N.  T.  286 
trev  8  Lans.  8881;  McNeil  v.  New 
York  Tenth  Nat.  Bank,  46  N.  Y.  325, 
7  AmR  341  [mod  55  Barb.  69]; 
Mitchell  V.  Boyer,  160  App.  Dlv.  565, 
146  NYS  716;  Talcott  v.  Standard  Oil 
C02  149  App.  Dlv.  694.  184  NYS  617. 

Or. — Beckwith  v.  Qallce  Mines  Co., 
50  Or.  542,  93  F  463,  16  LRANS  723. 

Pa. — Shattuck  v.  American  Cement 
Co.,  205  Pa.  197,  64  A  785.  97  AmSR 
735;  Burton  App.,  93  Pa.  214;  Burton 
v.   Peterson,   12  Phila.   397. 

Tenn. — Cherry  v.  Frost,  7  Lea  1. 

Bng.— Fuller  v.  Olyn,  [1914]  2  K. 
B.  168;  Colonial  Bank  v.  Hepworth, 
36  Ch.  D.  38. 

[a]  BeaaoBS  for  nd*. — (1)  "One 
reason  why  an  owner  of  corporate 
shares  or  of  goods  and  chattels,  who 
has  conferred  upon  another  the  ap- 
parent ownership,  without  transfer- 
ring to  him  a  valid  title,  was  held 
precluded  from  asserting  his  title, 
against  a  bona  flde  purchaser  from 
such  apparent  owner,  is  that  such 
purchase  was  made  upon  the  faith 
of  the  title  which'  he  had  apparently 
given,  and  that  it  would  be  con- 
trary to  Justice  and  good  conscience 
to  permit  him  to  assert  his  real  title 
against  an  innocent  purchaser  from 
one  clothed  by  him  with  all  the  in- 
dicia of  ownership  and  power  of  dis- 
position. Another  reason  was,  that 
were  the  rule  otherwise,  it  would  af- 
ford opportunities  for  the  perpetra- 
tion of  frauds  upon  the  purchasers 
from  such  apparent  owners.  Where 
one.  known  to  be  the  owner  of  shares 
or  chattels,  delivers  to  another  the 
scrip   or  possession  of  the  chattels. 


together  with  an  absolute  written 
transfer  of  all  his  title  thereto,  he 
thereby  enables  him  to  hold  himself 
out  as  owner,  and,  as  such,  obtain 
credit  upon  and  make  sales  of  the 
property;  and  if,  after  he  had  so 
done,  the  owner  was  permitted  to 
come  in  and  assert  his  title  against 
those  dealing  upon  the  faith  of  these 
appearances,  the  dishonest  might 
combine  and  practice  the  grossest 
frauds.  Another  reason  is  that  It 
presents  a  proper  case  for  the  ap- 
plication of  the  legal  ma^lm  that, 
where  one  of  two  Innocent  parties 
must  sustain  a  loss  from  the  fraud 
of  a  third,  such  loss  shall  fall  upon 
the  one,  if  either,  whose  act  has  en- 
abled such  fraud  to  be  committed." 
Moore  V.  Metropolitan  Nat.  Bank,  66 
N.  Y.  41,  46,  14  AmR  173.  (2)  "The 
reason  for  this  rule  is  that  It  would 
be  contrary  to  Justice  and  good  con- 
science to  permit  the  original  owner 
to  assert  title  against  an  Innocent 
purchaser  from  one  clothed  by  the 
original  owner  with  all  the  indicia  of 
ownership  and  power  of  disposition." 
O'NeU  v.  Wolcott  Mln.  Co.,  174  Fed. 
527,  631,  98  CCA  309,  27  LRANS 
200.  ,    , 

46.  CNeil  T.  Wolcott  Mln.  Co.,  174 
Fed.  527,  98  CCA  809,  27  LRANS 
200.  And  see  cases  supra  note  89. 
See  also  infra  ^  1160. 

46.  Doran  V.  Miller,  124  ni.  A. 
651;  Schumacher  v.  Greene  Cananea 
Copper  Co.,  117  Minn.  124,  134  NW 
510.  38  LRANS  180,  AnnCasl913C 
1116;  Hall  v.  Wagner,  111  App.  Dlv. 
70,  97  NYS  570;  Colonial  Bank  v. 
Cady,  16  App.  Cas.  267  [afC  38  Ch. 
D.  388]. 

[a]  IBtraMljtf  -to  mMnMOfM^^If 
the  owner  of  a  certificate  with  a 
valid  transfer  executed  by  the  person 
in  whose  name  the  stock  stands  gives 
it  to  a  messenger  to  be  carried  to  a 
bank  for  safekeeping,  and  the  mes- 
senger on  the  way  diverts  the  stock 
and  transfers  it  to  a  purchaser  for 
value,  such  transfer  will  not  estop 
the  owner  from  asserting  title,  for 
the  reason  that  the  owner  did  not 
confer  upon  the  messenger  an  ap- 
parent title  or  the  indicia  of  owner- 
ship. Hall  V.  Wagner,  111  App.  Div. 
70,   97   NYS   670. 

47.  Ryman  v.  Oerlach,  16S  Pa. 
197,   26   A   1081,   26  A   802. 

Xiost  or  BtoUn  oertlAaatos  see  su- 
pra S  721. 

48.  Boston  Safe  Deposit,  etc.,  Co. 
v.  Adams.  224  Mass.  442,  118  NB  277, 
LRA1916F  488. 

[a]  S«iitty  to  bavs  osrtUoAte 
traasferred.  The  delivery  of  a  cer- 
tificate insufficiently  indorsed  for 
transfer  charges  an  assignee  of  the 
person  to  whom  it  was  delivered  with 
knowledge  of  the  fact  that  his  as- 
signor has,  at  most,  an  equity  to  have 


the  certificate  validly  transferred, 
and  he  has  no  right  to 'compel  the 
owner  to  transfer  it  to  him.  Boston 
Safe  ttepoBlt.  etc.,  Co.  v.  Adams,  224 
Mass.  442,  US  NB  277,  LRA1916F 
488. 

48.  Baton  v.  New  TBngland  TeL 
Co..  68  Me.  63. 

JJteratloa  or  foqrexr  of  eerUfloato 
or  fenmsfer  nasxaUx  see  infra  i 
1176. 

BO.  Bstoppel  to  dear  vaUdUy  of 
stodc  see  supra  {{  693--697. 

Walter  of  ana  •■tonpel  to  xeqivlie 
ragisteattoa  see  Infra  f  1162. 

61.     State   V.   Baton   Rouge    Bank, 

125  La.  138,  61  S  96,  136  AmSR  332; 
Holbrook  v.  New  Jersey  Zinc  Co_  67 
N.  Y.  616. 

Oertifloate  aa  ooattaaiaf  aanaa- 
tlott  of  title  aad  taterset  gvnmnUj 
see  supra  S  706.         . 

88.    State   v.    Batdn    Rouge    Bank, 

126  La.  138,  61  S  96,  136  AmSR  332: 
Holbrook  y.  New  Jersey  Zinc  Co.,  67 
N.  Y.  618. 

B8.  Brown  v.  Wright,  48  Utah  683, 
161  P  448. 

[al  Bnle  MrpUad^Under  a  stat- 
ute providing  that  the  delivery  of  a 
stock  certificate,  together  with  a 
written  transfer  of  it  signed  by  the 
owner,  to  a  bona  flde  transferee  for 
value  shall  be  deemed  a  sufficient 
transfer  of  the  title  as  against  other 
persons,  the  word  "owner"  means  not 
only  legal  owner,  but  also  apparent 
owner,  and  the  corporation  Js 
estopped  to  deny  the  ownership  of 
a  stock  certificate  issued  in  the  name 
of  one  person  as  against  another 
who  takes  It  as  collateral  security 
without  notice.  Brown  v.  Wright,  48 
Utah  688,  181  P  448. 

B4.  Westminster  Nat.  Bank  v. 
New  England  Electric  Works,  78 
N.  H.  465,  62  A  971,  HI  AmSR  637, 
3  LRANS  661. 

B8.  Rochester,  etc..  Land  Co.  ▼. 
Raymond,  168  N.  Y.  676,  53  NE  607, 
47  LRA  246  [aff  4  App.  Div.  600,  39 
NYS  146]. 

[a]  Zllturtrwtloa^— Where  a  stock- 
holder transferred  his  shares  to  an 
insolvent,  with  intent  to  escape  lia- 
bility for  subsequent  calls  which 
were  about  to  be  made,  but  the  cor- 
poration canceled  the  old  oertifleate 
and  Issued  a  new  one  to  the  pur- 
chaser, and  thereafter  obtained  Judg^ 
ment  against  him  for  the  calls,  and 
a  year  subsequent,  and  over  two 
years  after  the  transfer,  satisfied  the 
Judgment,  and  sued  the  former  stock- 
holder for  the  unpaid  callfl,  the  cor- 
poration had  ratified  the  transfer, 
and  was  estopped  by  laches  from  re- 
pudiating it.  Rochester,  etc.,  lAM 
Co.  V.  Raymond,  168  N.  Y.  676,  63  NB 
607,  47  LRA  246  taft  4  App.  Div.  «««. 
39  NYS  146]. 


Por  later  eaaea,  aeretopmeato  and  ehUMre*  i«  the  law  see  eumulatlve  Annotations,  same  title,  page  and  note  number. 
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[14  C.  J.]    681 


fcr.ix  The  leqnisites  and  validity  of  a  transfer  of 
eoiporate  stock  aore  governed  by  the  law  of  the  dom- 
icile of  the  corporation,  although  the  transfer  is 
made  in  another  jurisdiction;^*  but  where  a  state, 
as  a  condition  of  a  foreign  corporation  doing  busi- 
ness within  the  state,  prescribes  certain  r^ulations 
in  regard  to  transfers  within  the  state,  the  foreign 
corporation  must  conform  to  such  regulations  and 
is  bound  thereby.''^  As  a  general  rule  the  question 
of  the  validity  of  a  contract  for  the  purchase  or 
sale  of  stock  depends  upon  the  law  of  the  place 
where  the  contract  was  made,"*  except  where  it  is 
the  express  intention  of  the  parties  that  the  oon- 
traet  is  to  be  performed  at  a  different  place  and 
under  a  different  jurisdiction  from  the  place  where 
it  is  made,  then  the  law  of  the  place  of  performance 
must  govem."o    Where  such  contract  is  made  under 


law  of  another  state,  it  will  be  assumed,  in  the  ab- 
sence of -evidence  to  the  contrary,  to  be  the  same 
as  the  common  law  of  the  state  where  an  action  on 
the  contract  is  brought.*^  A  statute  restricting  the 
sale  or  transfer  of  stocks  governs  only  contracts 
made  in  that  state." 

[$  1062]  E.  Sales— I.  Formation  and  Validity 
in  General.*'  The  same  legal  principles  govern  with 
regard  to  the  elements  of  a  contract  for  the  sale 
of  stock  as  apply  in  the  case  of  contracts  general- 
ly.** In  accordance  with  the  principles  as  to  offer 
and  acceptance,*'  there  must  be  an  offer  of  a  pur- 
chase or  sale  on  the  one  part  and  an  acceptance 
thereof  on  the  other,  in  which  the  minds  of  the 
parties  meet  upon  mutual  obligations,**  and  where 
an  offer  so. made  is  accepted  the  bargain  is  closed 
so  that  neither  can   draw  therefrom  without  the 


66.    Oroaa  rmtumneamt 
Conflict   of   laws  generally  see  Con- 
flict of  Laws  12  C.  J.  n  427. 
What   law    Koverns  validity   of  sub- 
scription  see  supra  J   763, 

ST.  Hammond  T.  Hastings,  134 
V.  a.  401,  10  set  727,  33  L.  ed.  960; 
Black  V.  Zacharle,  3  How.  (U.  S.) 
4S3,  11  L>.  ed.  690;  Shaw  v.  Ooebel 
Brewing  Co.,  202  Fed.  408,  120  CCA 
470,  46  LRAMS  1090;  Masury  v. 
Arkansas  Nat.  Bank,  87  Fed.  381  [rev 
on  other  grounds  93  Fed.  603,  35 
CCA  4761;  State  v.  Dunlap.  28  Ida. 
7S4,  156  P  1141;  Husband  v.  Llnehan, 
168  Ky.  304.  181  SW  1089,  1092,  Ann 
Casl917D  9B4  [clt  Cycl;  Moore  y. 
Gennett,  2  Tenn.  Ch.  375. 

58.  London,  etc..  Bank  v.  Aron- 
steln,  117  Fed.  601.  54  CCA  663  [cer- 
tiorari den  187  U.  S.  641  mem,  23  SCt 
841  mem,  47  It.  ed.  345  mem], 

[a]  B«I«  amUed. — Under  the  con- 
stitution of  California,  providing  that 
every  business  corporation  organized 
and  doing  business  in  the  state  shall 
maintain  an  ofBce  therein  where 
transfers '  of  stock  shall  be  made,  and 
providing  that  no  corporation  organ- 
ized outside  the  state  shall  be  al- 
lowed to  transact  business  therein  on 
more  favorable  conditions  than  are 
prescribed  for  domestic  corporations, 
a  British  corporation  which  transact- 
ed business  In  the  state  and  main- 
tained an  office  with  managers  em- 
powered to  transfer  stock  and  issue 
Ebares,  and  trhich  there  sold  and  is- 
sued stock  to  a  citizen  of  the  state, 
was  governed  as  to  the  transfer  of 
such  shares  by  the  laws  of  Cali- 
lornla,  and  on  the  death  of  the  stock- 
holder his  executrix,  appointed  In  the 
state,  was  entitled  to  have  the  stock 
transferred  to  her.  London,  etc., 
Bank  v.  Aronsteln,  117  Fed.  801,  54 
CCA  663  [certiorari  den  187  U.  S.  641 
mem,  24  SCt  841  mem,  48  L.  ed.  345 
mem]. 

„  6e.  Dow  V.  Qould,  etc.,  Silver  Mln. 
Co.,  31  Cal.  62»;  Benedict  v.  I>akln, 
243  ni.  384,  387,  90  NE  712;  Hearse 
V.  McLean,  199  Mass.  242,  85  NB  462. 
„«0.  Dow  V.  Gould,  etc..  Silver  Mln. 
Co-.  *1  Cal.  629;  Bridgeport  Bank  v. 
New  York,  etc.,  R.  Co.,  30  Conn.  231; 
Benedict  v.  Dakln,  243  HI.  384,  887, 
90  NB  712. 

[a]  TiM  TBlUttjr  9t  m  Maak  pow«r 
of  Bttotmejr  to  transfer  stock  is  gov- 
erned by  the  law  of  the  place  where 
tne  transfer  is  to'  be  made.  Bridge- 
Port  Bank  v.  New  Tork,  etc.,  R.  Co., 

30  Conn.  231. 

.  n.    Husband  V.  Iitnehan,  168  Ky. 

«4,  181  SW  1089,  AnnCasl»17D  »54; 
Horton  V.  Sherrlll-Russell  Lumber 
Co.,  147  Ky.  22«,  148  SW  1053;  Bearse 

^■.McLean,    199    Mass.    242,    85    NB3 

462. 
6a.    Bearse  v.   McLean,   199   Mass. 

24J,  86  NE  462. 
83.    OcoMi  referenoMi 

i^rehaae  by  another  corporation  see 

-Infra  XIV,  A. 

<U|ht8  of  parties  as  to  stock  divl- 
aends  see  infra  J  1242. 

■Mle  for  unpaid  asseaamsnts  see  su- 
Pra  i(  97S-995. 


Sale   of  pledged   stock  see   Infra    tS 

1130-1137. 
Sale  or  warranty  as  within  statute  of 

frauds  see  Frauds,  Statute  of   [20 

Cyc  176,  244]. 
Sale  to  omcer  see  Infra  I  1068. 
Transfer  by  parol  see  supra  i   1041. 

8^  U.  S.— Eldred  v.  Bell  Tel.  Co., 
119  U.  S.  513,  7  SCt  296,  31  L.  ed. 
496. 

Colo. — Lucifer  Coal  Co.  v.  Buster, 
171  P  61. 

Mich. — ^Wheeler  v.  Ocker,  etc,  Mfg. 
Co.,   162   Mich.  204,   127   NW   332. 

Mo.— Clubb  V.  Scullin,  236  Mo.  B8S, 
139  SW  420. 

Nev. — Turley  v.  Thomas,  31  Nev. 
181,  101  P  668,  136  AmSR  667. 

Pa. — Northern  Cent.  R.  Co.  v.  Wal- 
worth, 193  Pa.  207,  44  A  268,  74  Am 
SR    683. 

See  Contracts  IS  C.  J.  p  S14;  Sales 
[35  Cyc  41  et  seq]. 

[a]  Oontraoto  iMld  oertala.— 
Turley  v.  Thomas,  81  Nev.  181,  101  P 
668,  135  AmSR  667;  Northern  Cent. 
R.  Co.  V.  Walworth,  193  Pa.  207,  44 
A  253,  74  AmSR   683. 

es.  See  generally  Contracts  SJ  62- 
121;  Sales  [35  Cyc  60  et  seq]. 

88.  U.  S.— Neer  v.  Lang,  262  Fed. 
675,  164  CCA  491.  ^ 

Ariz. — Hurley  v.  Wllky,  18  Ariz. 
45,  156  P  83,  18  Ariz.  270,  158  P  639: 
Cerro  Cobre  Dov.  Co.  v.  Duvall,  16 
Ariz.  485,  147  P  696  [aff  18  Ariz.  334, 
160  P  25]. 

Cal. — Russ  v.  TutUe,  168  Ciil.  226, 
110  P  813. 

Ind. — ^Atkins  v.  Kattman,  60  Ind.  A. 
233,  97  NE  174. 

Mass. — Obery  v.  Lander,  179  Mass. 
12§.  60  NB  S78iPark  v.  Whitney,  148 
Mass.  278,  19  NE  161. 

Mich. — Sprague  v.  Hosle,  166  Mich. 
30,  118  NW  497,  130  AmSR  658,  19 
LBANS  874. 

Mo. — Clubb  V.  ScuUin,  236  Mo.  686, 
189  SW  420. 

N.  J. — McCracken  v.  Hamed,  66 
N.  3.  L.  37,  48  A  618. 

N.  T.— Dlttenfass  v.  Horsley,  177 
App.  Dlv.  148,  163  NTS  626  [aff  224 
N.  Y.  560  mem,  120  NB  861  mem]; 
Cameron  v.  Wright,  21  App.  Div.  395, 
47  NTS  671  [alf  163  N.  Y,  686  mem. 
67  NB  1106  mem]. 

Oh. — Davis  Laundry,  etc.,  CO.  v. 
Whltmore,  92  Oh.  St.  44.  110  NB  618, 
AnnCasl917C  488;  White  v.  C.  &  Q. 
Cooper  Co.,  27  Oh.  Cir.  Ct.  703. 

Pa. — Northern  Cent.  R.  Co.  v.  Wal- 
worth, 193  Pa.  207,  44  A  263,  74  Am 
SR  683. 

Wash. — Richardson  v.  Hunter,  88 
Wash.  876,  IBS  P  826. 

Wia.-^-Jelinek  v.  Baer,  168  Wis.  426, 
141  NW  271. 

Ont. — ^Manning  v.  Carrique,  34  Ont. 
L.  468,  9  OntWN  61,  26  DomLR  840. 

[a]  Bole  •ppliad^— (1)  An  offer  to 
sell  certain  stock  to  another  party 
at  any  time  within  a  specified  time, 
there  being  lin  consideration  for  it, 
is  no  contract  to  sell,  but  merely  an 
offer  which  becomes  a'  binding  con- 
tract on  its  acceptance  and  tender  of 
payment.  Russ  v.  Tuttle,  168  Cal. 
226.  110  P  818.    (2)  A  letter  from  th« 


promoter  of  a  corporation  to  a  dis- 
contented stockholder,  stating  thdt  he 
would  be  willing  to  enter  into  an 
agreement  to  buy  the  stock,  is  not 
an  agreement  to  buy, -but  only  an  of- 
fer to  make  an  agreement.  Richard- 
son V.  Hunter,  88  Wash.  376,  163  P 
326. 

[b]  laamHUXr—il)  Where  the 
maker  of  a  note  and  the  payee  differ  In 
their  understanding  of  the  corporate 
stock  for  which  it  is  given,  there  is 
no  meeting  of  the  minds  and  no  bind- 
ing contract  as  to  the  sale  of  the 
stock.  Hurley  v.  Wllky,  18  Ariz.  46, 
166  P  83,  18  Aria.  270,  168  P  639.  (2> 
A  contract  for  the  sale  and  purchase 
of  almost  all  of  the  bonds  and  stock 
of  a  company  for  a  specified  price, 
with  a  further  covenant  that  the 
seller  should  pay  a  certain  Interest 
and  floating  debt  of  the  company  and 
use  his  best  endeavors  to  secure  for 
the  purchaser  the  remaining  bonds 
and  stock  at  the  lowest  price  prac- 
ticable, does  not  lack  mutuality. 
Northern  Cent.  R.  Co.  v.  Walworth, 
193  Pa.  207,  44  A  253,  74  AmSR  683. 

[c]  SoflcSeBC^  ox  aooeytaaoe^— 
Where  an  instrument  obligating  de- 
fendants to  pay  money  for  corporate 
stock  belonging  to  plaintiff  is  deliv- 
ered to  plaintiff's  agent,  the  retention 
thereof  by  plaintiff  and  his  bringing 
suit  thereon  constitute  a  sufficient 
acceptance  to  make  a  valid  sale.  Je- 
Ilnek  V.  Baer,  168  Wis.  426,  141  NW 
271. 

[d]  TnsnWnlent  aoMptaaoa. — (1) 
There  is  no  contract  of  transfer 
where  an  offer  to  exchange  on  con- 
dition is  met  by  a  counter  condi- 
tional offer  which  Is  not  accepted. 
Cerro  Cobre  Dev.  Co.  v.  Duvall,  18 
Ariz.  334,  160  P  26,  16  Ariz.  485,  147 
P  696.  (2)  Where  defendant  offered 
to  sell  certain  stock  at  a  certain  price 
"subject  to  previous  sale,"  plaintiflTS 
acceptance  of  the  stock,  with  direc- 
tion to  ship  with  draft  attached  and 
wire  to  that  effect,  imported  into  the 
acceptance  new  provisions  as  to  the 

?ilace  of  delivery  and  payment,  so 
hat  it  was  not  Identical  with  the 
offer,  and  prevented  the  making  of  a 
contract  Neer  v.  Lang,  262  Fed.  576, 
164  CCA  491. 

[e]  BefBBsa  oScv  not  renewed^— 
A  letter  by  an  owner  of  corporate 
stock  reciting  that  he  will  not  sell 
for  less  than  a  specified  sum  per 
share  written  in  reply  to  a  request 
for  (lermtssion  to  offer  the  stock  for 
sale  Is  not  a  continuing  offer  to  sell, 
and,  the  offer  being  refused  and  not 
renewed,  it  cannot  form  the  basis  of 
a  contract.  Sprague  v.  Hosie,  155 
Mich.  30,  118  NW  497,  130  AmSR  668, 
18  LRANS  874. 

[f]  Delivery  In 
Where  the  stock  is  to 
at  once  to  a  third  person  in  escrow 
to  be  delivered  to  the  purchaser  in 
separate  lots  on  the  payment  of  in- 
stallments of  the  price,  and  the  seller 
lndor3es  and  delivers  the  stock  as 
agreed  it  amounts  to  but  one  offer 
for  the  entire  lot.  01>ery  v.  Lander, 
179  UaM.  Its,  60  .N^  378^  j[|)^ 
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consent  of  the  other.*''  Where  a  person  offers  to 
sell  certain  stock  to  either  one  of  two  parties,  the 
sale  thereof  to  one  relieves  him  of  any  obligation 
to  the  other,"  but  the  refusal  of  the  one  to  pur- 
chase does  not  relieve  the  offerer  of  his  duty  to  sell 
to  the  other  on  his  accepting  the  offer.'"  A  trans- 
fer of  shares  to  one  person  *f or  saJe  to  another  does 
not  amount  to  a  sale  to  the  transferee;^"  nor  is 
an  absolute  transfer  of  shares  created  by  an  as- 
si^ment  of  them  as  security  for  a  loan.^^ 

Parties  to  sale.  As  in  the  case  of  contracts  gen- 
erally,'*  it  is  essential  to  p.  contract  for  a  sale  of 
stock  that  the  parties  should  be  capable  of  contract- 
ing at  the  time  when  they  enter  into  the  undertak- 
ingJ^  A  sale  by  an  intoxicated  person  ''*  or  by  one 
oon  compos  mentis/'  or  to  one  forbidden  by  law 
to  hold  it/'  is. voidable.  The  mere  fact  that  the 
corporation  knows  of  the  contract  and  its  terms  does 
not  make  it  a  party  to  a  contract  of  sale  by  one  of 
its  stockholders.'' 


Oonsideration.''  In  accordance  with  the  rules  re- 
lating to  the  consideration  for  contracts  generally,'* 
the  sale  must  be  based  upon  a  valid  and  adequate 
consideration,^"  which  may  consist  of  a  promise  for 
a  promise.'^  In  the  absence  of  fraod  or  a  war- 
ranty,^^  the  fact  that  the  stock  is  not  as  valuable 
as  expected  and  does  not  turn  out  to  be  profitable," 
or  that  it  subsequently  diminishes  in  value  or  be- 
comes worthless,*^  or  that  it  is  intrinsically  worth- 
less, if  it  has  a  market  value,"'  does  not  constitute 
such  a  want  or  failure  oS  consideration  as  will  re- 
lieve the  purchaser  from  liability  on  his  contraet, 
or  entitle  him  to  recover  the  price  paid;^'  nor  doea 
the  mere  failure  to  carry  out  the  terms  of  the  eon- 
tract  as  to  future  matters  constitute  a  want  of  con- 
sideration in  the  original  agreement,^'  nor  will  the 
fact  that  an  agreement  made  by  the  seller  as  an  ad- 
ditional consideration  for  the  purchase  has  not  been 
fulfilled  defeat  his  right  to  the  purchase  price  of 
the  stock,  where  the  value  of  such  consideration  is 


the  purchaser's  payment  of  the  first 
Installment  and  receipt  of  stock 
thereunder  within  the  time  specified, 
and  the  admission  that  he  will  pay 
for  the  certificates  when  he  sets 
ready  constitute  a  sufficient  accept- 
ance of  seller's  option  to  constitute  a 
valid  contract.  Obery  v.  liander,  su- 
pra. ^ 

67.  McDowell  V.  Macklem,  4  Ont 
WR  482. 

BesolaslOB  see  infra  (}  1066-1076. 

06.  RusB  V.  Tuttle  168  Cal.  226, 
110  P  818. 

69.  Hubs  v.  Tuttle,  158  Cal.  226, 
110  P  813. 

70.  Gadsden  v.  Bennetto,  (Man.) 
5  DomLR  629,  21  WestLR  886  [app 
allowed  on  other  grounds  (Man.)  » 
DomLR  7191. 

71.  Gadsden  ■  v.  Bennetto,  (Man.) 
5  DomSiR  BZ9,  21  WestLR  R86  [app 
allowed   on   other   grounds    (Man.)    9 


DomLR  7U1. 

ledgrwof 
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of  stock  rownUr  see  Infra 


'71.     See  Contracts  S  44;  Sales  [36 
Cyc  41  et  seq]. 

7S.  Thackrah  v.  Haas,  119  U.  S. 
499,  7  set  811,  30  L.  ed.  486;  State  v. 
Ohio,  etc.,  B.  (30.,  6  Oh.  Cir.  Ct.  415, 
3  Oh.  Cir.  Dec.  618  [all  49  Oh.  St. 
668]. 

[a]  The  ponluuM  of  stook  by  « 
autxiwd  woman  (1)  is  not  a  contract 
within  the  purview  of  a  statute  ren- 
dering a  woman  Incapable,  during 
coverture  of  making  any  contract  to 
affect  her  real  op  personal  estate 
without  the  written  consent  of  her 
husband.  Robinson  v.  Turrentlne,  59 
Fed.  664.  (2)  Purchases  and  sales  by 
married  woman  generally  see  Hus- 
bcund  and  Wife  [21  Cyc  1318]. 

74.  Thackrah  v.  Haas,  119  U.  S. 
499,  7  set  311,  30  L.  ed.  486. 

Zntozloatioii  am  a  defsas*  to  oon- 
traots  nasxallT  see  Drunkards  [14 
Cyc  1103J. 

n.  Chew  v>  Baltimore  Bank,  14 
Md.  299;  OrOfr  v.  Stltser,  75  N.  J.  Bq. 
462,  72  A  970  [rev  on  other  grounds 
77  N.  J.  Bq.  280,  77  A  46}. 

[a]  BvltaUM^— E^vldence  In  a  suit 
by  executors  to  set  aside  transfers 
of  corporate  stock  made  by  testatrix, 
on  the  ground  of  her  mental  incapac- 
ity, was  held  to  show  that  testatrix 
was  so  enfeebled  by  disease  as  to 
render  it  Improper  for  her  to  trans- 
act any  important  business  without 
assistance  of  some  person  who  could 
give  her  independent  advice.  Groff  v. 
Stitier.  75  N.  J.  £ki.  452.  72  A  970 
[rev  on  other  grounds  77  N.  J.  Eq. 
260,   77  A  46]. 

▼alliutj'  of  eoatncrta  bjr  lasaae  V- 
•on  ftrtrnllT  see  Insane  Persons  [22 
Cyc  1*94]. 

76.  State  V.  Ohio,  etc.,  R.  Co.,  6 
Oh.  Cir.  Ct.  415,  3  Oh  Cir.  Dec.  618 
raff  49  Oh.  St.  6681. 

77.  Louisville  First  Nat.   Bank  v. 


Armstrong,  177  Ky.  807.  198  SW  226. 

78.  Oonatderatloii  for  wazranty 
see  Infra  S   1062.  ' 

79.  See  Contracts  U  144-244; 
Sales  [35  Cyc  47  et  seq]. 

80.  Ariz. — Hurley  v.  Wilky,  18 
Ariz.  46.  156  P  83  [afl  on  reh  18 
Ariz.  270,  158  P  639].  "" 

Cal. — McOue  v.  Rommel,  148  <3al. 
539,  83  P  1000;  Kahn  v.  Revett,  (A.) 
178  P  733. 

Ga. — ^Hardin  v.  Harlem  Bank,  145 
Ga.  494,  89  SB  613;  Hardin  v.  Case, 
134  Ga.  813,  68  SB  648. 

111. — Dickinson  v.  Grlggsvllle  Nat. 
Bank,  209  111.  350,  70  NB  593;  Crow- 
ther  ».  Bell.  190  111.  A.  48. 

Ind. — Hill  v.  Kerstetter,  43  Ind.  A. 
1,   86   NE   858. 

lowa. — Aken  v.  C^ark,  146  Iowa 
436,  123  NW  879. 

Md. — Ripple  V.  Kuehne,  100  Md. 
672,  60  A  464. 

Mass. — Leonard  v.  Draper,  187 
Mass.  636,  73  NB  644   (note). 

Minn. — B.  W.  Alger  v.  Minnesota 
L.  &  T.  Co.,  136  Minn.  235,  169  NW 
665.   160  NW  766. 

N.  T. — Van  Dam  v.  Tapscott,  40 
App.  DIv.  36,  57  NTS  534;  Middleton 
V.  Wooster,  171  NTS  598;  Cowles  v. 
Kiehel,   66  NTS  849. 

Oh. — White  V.  C.  &  O.  Cooper  Co., 
27  Oh.  Cir.  Ct.  703. 

S.  C. — ^Kerchner  v.  Gettys,  18  S.  C. 
621. 

S.  D. — ^Tuthlll  y.  Sherman,  86  8.  D. 
237,  164  NW  518. 

Vt.— Faulkner  v.  Hebard,  26  Vt. 
462. 

[a]  BuiBdcnt  oonaUaratloa..— (1) 
Promise  to  pay  from  the  dividends 
arising  from  the  stock.  White  v.  C. 
A  Q.  Cooper  Co.,  27  Oh.  Cir.  Ct.  703. 
(2)  Payment  of  a  debt  after  a  dis- 
charge in  bankruptcy.  HUl  v.  Ker- 
stetter, 43  Ind.  A.  1,  86  NE  858.  (3) 
An  Interest  in  the  capital  stock  of  a 
corporation  affords  a  consideration 
for  a  contract  of  sale,  although  no 
certificates  have  been  Issued.  Mc- 
Gue  V.  Rommel,  148  C^l.  539,  88  P 
1000. 

[b]  Tnwiinnlwit  oonaUleratloa^ 
Credit  given  on  a  preSXlstent  debt  is 
not  a  sufficient  consideration  to  con- 
stitute the  purchaser  a  holder  for 
value  as  against  the  rights  of  the 
true  owner.  Cowles  v.  Kiehel,  65 
NTS  349. 

[c]  DetriniMit  to  pszty^— Where  a 
buyer  purchases  stock  on  condition 
that  the  seller  will  sell  it  for  her 
within  a  year,  there  is  a  considera- 
tion for  the  contract  in  the  detriment 
Incurred  by  the  buyer  in  going  Into 
the  transaction  for  purchase  of  the 
stock,  and  it  is  not  necessary  that  the 
seller  should  be  in  a  situation  to  de- 
rive pecuniary  benefit  from  entering 
into  the  contract  to  sell.  Aken  v. 
Clark,   MS  Iowa  436,   123   NW  879. 


n.  Van  Dam  v.  Tapscott,  40  App. 
Div.  S«.  67  NTS  634;  Davis  Laundry. 
etc.,  Co.  V.  Whltmore,  92  Oh.  St.  44, 
110  NE  518,  AnnCa8l917C  988;  Tut- 
hlll  V.  Sherman,  36  S.  D.  237,  164  NW^ 
618. 

[a]  znnstsatloiu — ^Where  plaintiff 
agrees  to  sell  and  defendant  agrees 
to  buy  a  certain  number  of  shares  of 
stock,  the  purchase  price  to  be  a 
specified  amount  with  interest  on  a 
specified  date,  the  tinile  of  the  pur- 
chase to  be  before  a  certain  date  op- 
tional with  defendant,  who  Is  to  have 
any  dividends  paid  on  the  stock  prior 
to  the  date  qt  purchase,  the  mutual 
covenants  of  the  contract  constitute 
adequate  consideration,  the  one  for 
the  other.  Tuthlll  v.  Sherman,  36 
S.   D.   237,   164    NW   618. 

8*.     See  infra  JI  1054,  1062-1064. 

88.  V.  S. — Peck  Colorado  Co.  v. 
Stratton,  95  Fed.  741. 

111.— Crowther  v.  Bell,  190  HI.  A. 
48. 

Ky. — Field  v.  Turley,  120  SW  338. 

Mass. — ^Watts  v.  Stevenson,  165 
Mass.  518,  43  NE  497;  Hunting  v. 
Downer,  161  Mass.  275,  23  NE  832. 

Mo.— Hill  V.  Dillon,  176  Mo.  A.  193, 
161  SW  881;  Hill  V.  Dillon,  151  Mo. 
A.  86,  131  SW  728, 

[a]  Xlliistrstloa, — Where  defend- 
ants gave  notes  for  stock  in  a  min- 
ing corporation  without  exacting  any 
warranty  in  connection  therewith  and 
with  knowledge  of  the  property 
which  the  corporation  owned,  to- 
gether with  the  encumbrances  there- 
on, the  fact  that  the  property  was 
not  as  valuable  as  expected  and  did 
not  turn  out  to  be  profitable  did  not 
show  a  failure  of  consideration  for 
the  notes.  Hill  v.  Dillon,  176  Mo.  A. 
192,  161  SW  881. 

rallnre  of  eosaldesatlon  yimsrally 
see  Contracts  Ji  242-244;  Sales  [35 
Cyc   539]. 

84.  Gore  v.  Mason,  18  Me.  84; 
Leonard  v.  Draper,  187  Mass.  536,  7} 
NB  644:  Schreyer  v.  Holborrow.  26 
Hun  (N.  T.)  468;  Pittsburgh  Stove, 
etc.,  <^.  v.  Pennsylvania  Stove  Co, 
208  Pa.   37,  67  A  77. 

Tallnr*  of  ooBBtdemtlaii  gmuaailr 
see  Contracts  J{  242-244;  Sales  [35 
Cyc   539J. 

85.  Klrtley  v.  Shlnkle,  69  SW  723, 
24  KyL  608. 

86.  Kirtloy  V.  Shlnkle,  69  SW  729. 
24  KyL  608. 

87.  Indiana  State  Bank  v.  Gates, 
114  Iowa  323.  86  NW  311.  But  see 
McElhinney  v.  Harte,  98  Nebr.-  229. 
152  NW  367  (holding  that  where,  by 
the  payee's  breach  of  its  agreement 
to  make  a  deposit  and  furnish  a  bond 
guaranteeing  patents  belonging  to 
the  corporation,  the  stock  for  whicn 
the  notes  were  given  became  wortli- 
less,  the  consideration  for  the  notes 
totally  failed).  ' 


For  lataz  eaaas,  tUmHotimitntm  and  ttuatM*'  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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nnliquidated,  a&d  n<6  piurticalar  part  of  the  price 
to  be  paid  under  the  agreement  is  apportioned  to 
it"  But  there  is  a  want  of  consideration  where 
stock  delivered  is  essentially  different  from  that 
which  was  bargained  for,"^  and  in  the  absence  o£ 
anything  to  arouse  the  purchaser's  suspicions,  the 
fact  Ibat  he  fails  to  examine  the  certificate  delivered 
does  not  estop  him  from  setting  up  the  want  of  con- 
sideration as  a  defense.*"     , 

H  1053]  2.  Stock  Not  Own«l  by, or  in  Pos- 
searaon  of  Seller.*^  Under  some  statutes  a  contract 
to  transfer  shares  of  stock  is  prohibited  and  void, 
where  the  seller  at  the  time  is  not  the  owner  or 
assignee  thereof,  nor  authorized  by  the  owner  to 
make  such  transfer,*'  and  this  rule  has  been  held 
to  apply  no;twithstanding  the  person  making  such 
transfer  previously,  while  acting  as  broker,  sold 
such  shares  by  mistake  and  made  the  contract  for 
the  purpose  of  indemnifjring  the  owner."  In  the 
absence  of  such  a  statute,  where  a  sale  on  time  is 
made — that  is,  where  the  contract  contemplates  or 
provides  for  a  future  delivery — the  seller  is  not 
bound  to  own  the  stock  sold  nor  to  have  possession 
or  eontrol  of  it  at  the  time  of  the  contract,**  and 
where  a  written  offer  to  purchase  does  not  stipu- 
late when  the  stock  shall  be  delivered,  time  does  not 
become  of  the  essence  of  the  contract,  but  the  seller 
has  a. reasonable  time  to  procure  outstanding  stock 
for  delivery.*'  It  has  been  held,  however,  that  a 


88.  Peck  Colorado  Co.  v.  Stratton, 
95  Fed.  741. 

89.  Hurley  v.  Wllky,  18  Ari».  45, 
156   P  83,  18  Aril.  270,  158  P  689. 

90.  Hurley  v.  Wllky,  18  Ariz.  46, 
156  P  83.  18  Ariz.  270,  168  P  639. 

[a]  Bol*  asBUaa. — ^The  failure  of 
one  who  thouKlit  he  was  buying  stock 
In  a  certain  company,  and  who  gave 
a  note  for  the  pudchase  price,  to  ex- 
amine the  certificate  attached  to  the 
note  at  the  time  he  executed  a  re- 
newal note,  which  would  have  dis- 
closed that  It  was  for  stock  In  an- 
other company,  does  not.  In  the  ab- 
sence of  anythlnjr  to  arouse  his  sus- 
picions or  any  action  by  the  other 
party  to  his  injury,  estop  the  maker 
from  setting  up  want  of  considera- 
tion for  the  note.  Hurley  v.  Wllky, 
18  Ariz.  45,  156  P  83,  18  Ariz.  270, 
158  P  639. 

91.  s«allB|r  la  fatnres  as  oSuum 
see  Gamingr   [20  Cyo   886]. 

EzIataiKM  of  znbjeot  mattav  of  «•!• 
f«n«rall7  see  Sales    r85  Cyc  46j. 

93.  Bearse  v.  McLean,  199  Mass. 
242,  86  NB  462;  Mann  v:  Bishop,  136 
Mass.  496;  Price  v.  Mlnot,  107  Masa 
49;  Barrett  v.  Mead,  10  Allen  <Mass.) 
S37;  Krause  v.  Setley,  2  Pbila.  (Pa.) 

[a]  Oontaraet  not  wltUn  atatuto, — 
Where  a  stockholder  holding  the  ma- 
jority of  the  stock  of  a  corporation 
contracts  with  another  that  the  lat- 
ter should  have  the  earnings  on  three 
hundred  shares  of  stock  after  a  cer- 
tain date,  but  that  the  shares  were 
not  to  be  transferred  until  the  own- 
er could  part  with  them  and  still  re- 
tain control  of  the  corporation,  the 
presumption  is  that  the  contract  re- 
lates to  three  hundred  Mares  of  the 
seller's  own  stock  and  hence  Is  not 
within  the  statute.  Price  v.  Minot, 
107  Mass.  49  (under  Gfen.  St.  c  106). 

[b]  Mook  in  ooapoiiy  not  TUt  la- 
•o«Po««*s<Lf-A  statute  prohibiting 
sales  of  stock  on  time,  the  object  of 
which  is  to  prevent  gambling;  In 
stock,  applies  to  the  contracts  be- 
tween two  individuals  for  the  sale 
of  stock  In  a  company  not  yet  In- 
corporated. Krause  y.  Setley,  t 
Phlla.    (Pa.)    82. 

98.  E^rrett  v.  Mead,  10  Allen 
(Mass.)   337. 

94.  Ortmann  v.  Fletcher,  117  Mich. 
501.  76  NW  63;  Hershey  v.  Welch,  96 
Minn.  146,   104  NW  821;  Eastman  v. 


Plske,  9  N.  H.  182;  CTufrie  v.  White, 
81  N.  T.  Super.  166,  6  AbbPrNS  352, 
37  HowPr  330  [rev  on  other  grounds 
46  N.  T.  822]  (under  statute  legal- 
izing sale  on  time). 

95.  Davis  Laundry,  etc.,  Co.  v. 
Whltmore,  92  Oh.  St.  44,  110  NB  618, 
Ann(^sl917C  988. 

96.  Mitchell  v.  Beachy,  (Kan.) 
179  p  866;  New  York,  etc,  K.  Co.  v. 
Schuyler,  38  Barb.  634  [mod  34  N.  Y. 
301. 

97.  New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  634  [mod  on  other 
grounds  34  N.  T.  30]. 

98.  New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  634  [mod  on  other 
groHnds  34  N.  Y.  80]. 

99.  mad  ia  snlMcxipitlMi  for 
■took  or  purdiase  fyom  oompaay  see 
supra  i  863  et  seq. 

1.  See  generally  Contracts  iJ  279- 
309;  Fraud  [20  Cyc  46  et  seq];  Sales 
[35  C!yc  63  et  seq]. 

a.  Ala. — Spence  v.  Whitaker,  3 
Port  297. 

Ariz. — Hurley  v.  Wllky,  18  Ariz. 
45,  166  P  83,  18  Ariz.  270,  168  P 
639. 

111. — ^Hooker  y.  Midland  Steel  Co., 
215  111.  444,  74  NEI  445,  106  AmSR 
170   tad  117  111.  A.  441]. 

Ind. — Barnard  v.  Newpolnt  Birst 
Nat.  Bank,  61  Ind.  A.  634,  111  NE 
461. 

Mich. — McDonald  v.  Smith,  139 
Mich.  211,  102  NW  668. 

Mo. — Newman  v.  Mercantile  Trust 
Co.,   189   Mo.   423,    88   SW   6. 

Man. — Gadsden  V.  Bennetto,  6  Dom 
LR  629,  21  WestLR  886  [app  al- 
lowed on  other  grounds,  9  DomLR 
719]. 

[a]  Acts  aot  ooastltntiaf  finuid. — 
(1)  WTiere  a  purchaser  offers  a  cer- 
tain price  to  all  stockholders  who  ac- 
cept his  proposition,  to  be  paid  on  a 
certain  condition,  the  fact  that  the 
purchaser  pays  a  higher  price  to 
outside  parties  for  their  stock  and 
completes  the  contract  with  the  ac- 
cepting stockholders  without  divulg- 
ing that  fact,  does  not  constitute  a 
fraud  on  the  stockholders  who  ac- 
cepted the  proposition.  Newman  v. 
Mercantile  Trust  Co.,  189  Mo.  423,  88 
SW  6.  (2)  A  representation  by  the 
seller  of  corporate  stock  that  it 
would  increase  to  a  certain  price 
within  a  year,  that  he  would  guaran- 
tee to  sell  It  for  that  if  given  the 


transfer  by  a  person  who  at  the  time  holds  no 
shares  on  the  books  of  the  company  passes  no  title 
to  any  shares  of  stock  in  the  company,**  and  that 
such  transfer  cannot  be  made  good  by  applying 
thereto  after-acquired  stock,*'  unless  it  is  done  by 
special  agreement  that  such  application  shall  be 
made  if  the  company  has  surplus  stock  to  be  so 
applie^.*'  ' 

[}  1054]  8.  Effect  of  Fraud.**  The  same  prin- 
ciples which  apply  to  sales  of  personal  property  in 
general,  where  there  has  been  fraud  or  deceit,  ap- 
ply to  sales  of  stock.^  Where  a  sale  of  stock  is  in- 
duced by  fraudulent  representations  as  to  material 
matters  of  fact,  it  is  voidable  at  the  election  of  the 
party  defrauded.*  Except  where  such  party  waives 
the  fraud  by  electing  to-  afiirm  the  contract,  as  by 
taking  the  benefits  under  it  notwithstanding  the 
fraud  practiced  upon  him,*  such  fraud  may  be  set 
up  as  a  defense  to  an  action  for  the  purchase  price,* 
or  to  an  action  on  an  obligation  to  pay  the  amount 
unpaid  on  -the  subscription  for  the  stock,''  or  it  may 
be  availed  of  by  the  party  defrauded  in  an  action 
for  damages  for  the  deceit,"  or  as  a  ground  for  re- 
scission of  the  contract.'  Fraud  of  corporate  oflScers 
in  procuring  real  estate  in  exchange  for  stock  in  the 
corporation  is  not  available  against  a  subsequent 
transferee  of  such  property  who  had  no  knowledge, 
actual  or  constructive,  of  such  fraud  at  the  time  of 
the  transfer  to  him;'  nor  in  such  a  case  can  h^,  by 

privilege,  is  not  fraudulent.  Hurley 
V.  Wllky,  18  Ariz.  46,  166  P  83,  18 
Ariz.  270,  168  P  639. 

3.  Elliott  V.  Brady,  192  N.  Y.  221, 
86  NE  69,  127  AmSR  898,  18  1,RANS 
898  [all  118  App.  Dlv.  208,  108  NYS 
166];  Rosenberg  v.  McKlnney,  .188 
Wis.  381,  120  NW  230;  Goold  v.  Gil- 
lies, (Can.)  6  EastLR  326i  [dism  app 
42  N.  S.  28,  8  EastLR  641].  ^ 

[a]  Aet«  ooaaMtatlaff  wutrwe. — 
Where  plaintifT  sold  certain  stock  to 
another,  who  bought  as  agent  for  de- 
fendants, and  received  in  part  pay- 
ment notes  signed  by  defendants  as 
sureties,  even  If  the  purchase  was  in^ 
duced  by  fraudulent  representations 
by  plaintiff,  defendants,  by  renewing 
their  indorsements  upon  the  notes 
after  learning  of  the  alleged  fraud, 
thereby  affirmed  the  contract  and 
waived  the  fraud.  Elliott  v.  Brady. 
192  N.  Y.  221,  85  NE  69,  127  AmSR 
898,  18  LRANS  600  [aft  118  App.  Div. 
208,  103  NYS  156]. 

[b]  Aots  aot  oonatltiitiar  w«lv«r. 
—The  settlement  of  a  claim  for  the 

price  of  the  shares  by  giving  a  re- 
newal note,  and  thus  obtaining  fur- 
ther time  for  payment,  is  not  a  re- 
lease of  the  purchaser's  right  of  ac- 
tion for  deceit.  Goold  v.  GllUes, 
(Can.)  ((  EastLR  326  [dism  app  42 
N.  S.  28,  « -EastLR  541]. 
.  WtJmt  »f  xlffHt  to  resolssloa  see 
infra  f  1076. 

4.  See  Infra  i  1086. 

5.  Matthews  v.  Bordeaux,  (Ark.) 
133  SW  692. 

[a]  Brldsao*  luld  safflelaat  to 
show  that  a  transferee  of  stock  from 
her  husband's  nephew  did  not  con- 
tract freely  and  advisedly,  but 
through  the  nephew's  fiduciary  rela- 
tionship to  her  and  his  leading  her 
to  belleve.ithat  It  was  a  good  Invest- 
ment. Matthews  v.  Bordeaux,  (Ark.) 
133  SW  592. 

e.     See  Infra  {  1086. 

7.  See  infra  Si  1068,  1069. 

8.  Bradbury  y.  Smith,  (Mo.)  181 
SW  41';. 

[a]  Kale  apgltoO.  —  Where  plain- 
tltr  exchanged  real  estate  for  stock 
in  a  corporation,  being  Induced  so  to 
do  by  the  false  representations  of  its 
officers  as  to  Its  financial  condition, 
the  grantee's  name  in  the  deed  being 
left  blank  at  the  request  of  such  offi- 
cers, and  thereafter  defendant,  who 
had  previously  bought  stock   In   th* 
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merely  maintainiiig  silence  as  to  his  own  stock  which 
he  knows  to  be  worthless,  and  which'  he  gives  in  ex- 
change for  the  property,  be  charged  with  constmc- 
tive  fraud  becanse  of  the  officer's  original  misrep- 
resentations in  the  first  exchange.*  Frand  in  the 
organization  of  the  corporation  can  be  complained 
of  only  by  subscribers  to  the  corporation,  and  not 
by  the  purchasers  of  stock  in  the  market,  where  the 
stock  is  bona  flde  the  stock  of  the  company;^**  bat 
where  a  seller  and  buyer  were  both  guilty  of  fraud 
in  organizing  the  corporation,  the  sdler  cannot  re- 
cover on  a  note  given  by  the  buyer  for  the  stock, 
since  one  may  not  found  a  legal  right  on  an  illegal 
transaction.^^  A  statutory  penalty  for  making 
fidse  statements  as  to  the  value  of  stocks  does  not 


apply  in  an  action  on  a  note  given  for  stock,  where 
the  court  finds  that  defendant  did  not  rely  on  state- 
ments made  to  him  by  the  payee,  but  acted  on  opin- 
ion received  from  other  sources  and  his  personal 
investigation  of  the  property  and  affain  of  the  com- 
pany.^* 

[I  1055]  4.  OonstnictioQ  of  Contract  in  Oen- 
enu.'*  The  rules  of  construction  relating  to  other 
contracts'*  apply  in  construing  a  contract  of  sale 
of  shares  of  corporate  stock,''  euch  as  in  determin- 
ing whether  the  sale  is  a  complete  and  valid  one,'* 
or  whether  the  purported '  sale  is  in  fact  another 
kind  of  transaction/'  and  also  in  determining  the 
particular  rights  and  liabilities  of  the  parties  under 
the  contract.'*    In  accordance  with  these  rules  the 


corporation  with  the  underatanding 
that  If  dissatisfied  he  might  return  it 
and  receive  bade  his  purchase  money, 
availed  himself  of  ttiat  privilege  by 
accepting  such  real  estate  for  his 
stock,  the  corporate  officers  procuring 
from  plaintiff  an  Insertion  of  de- 
fendant's name  as  grantee  In  the 
deed,  defendant.  In  accepting  the 
deed,  was  not  chargeable  with  con- 
structive fraud  because  of  the  false 
representations  made  by  the  officers 
to  plaintiff,  where  there  was  nothing 
in  the  transaction  with  defendant  to 
arouse  his  inquiry  as  an  ordinarily 
prudent  man.  Bradbury  v.  Smith, 
(Mo.)    181   SW  416. 

9.  Bradbury  v.  Smith.-  (Mo.)  181 
SW  41S. 

10.  Caldwell  V.  Boyd,  57  Pa.  821. 
rr»«d   In   raffMrd   to   aalNMrlptloa 

CMiMmllr  see  supra  i  863  et  seq. 

11.  Todd  V.  Ferguson,  161  Mo.  A. 
621,   144  SW  168. 

la.  Meech  v.  Malcolm,  88  Conn. 
720,   S2   A   667. 

13.  Effect  of  sal*  gnmallr  see  in- 
fra  IS    1082,    1083. 

14.  See  generally  Contracts  {{481- 
692;  Sales  136  Cyc  95  et  seq]. 

1*.  U.  S.^— McComb  v.  Credit  Mo- 
bilier,  16  P.  CJaa.  No.  8,709,  13  Phlla. 
(Pa.)  488,  6  WklyNC  SO.  _  ,     . 

Cal. — Herron  v.  Gear,  26  Cat  A. 
18.  146  P  731.  „  .      „  „ 

•  Conn. — ^Pott«r  v.  Tale  College,  8 
Conn.  52. 

111.— Miller  V.  Duntley.  264  111.  268, 
106  NB  198   [rev  182  III.  A.  205]. 

Ind.— Hamilton  v.  MUler,  24  Ind.  A. 
617,  56  NB  923. 

Mass. — Jones  v.  Brown,  171  Mass. 
818,  60  NB  648. 

Mich. — Clark  v.  B.  C.  Clark  Macb. 
Co.,  161  Mich.  418,  115  NW  416. 

N.  T. — Lane  v.  Barnard,  103  Misc. 
707,  170  NTS  946  [rev  on  other 
grounds  173  NTS  714]. 

8.  D.^-Issenhuth  v.  Riegel.  20  S.  D. 
322,  106  NW  68. 

[a]  ZUastrattoBy— A  provision  that 
a  certain  additional  sum  shall  be 
paid  out  of  the  first  money  realised 
from  any  source  of  revenue  from  the 
company  does  not  include  the  '  pro- 
ceeds of  a  resale  of  the  stock,  since 
the  stock  merely  represents  the  hold- 
er's interests  in  the  company,  and  a 
sate  of  it  is  not  revenue  from  the 
company.  Hamilton  v.  Miller,  24 
Ind.  A.  617,  66  NB  928. 

[b]  Sal*  for  cashf— A  sale  to  an 
agent,  and  the  receipt  of  a  draft  on 
the  alleged  purchaser  for  the  -  pur- 
chase money,  is  a  sale  for  cash.  Mc- 
Comb  V.  Credit  MoblUer,  16  F.  Cas. 
No.  8.709.  18  Phlla.  (Pa.)  468,  6  Wkly 
NC  80. 

15.  U.  S. — Dean  v.  Nelson,  10 
W^all.  158,  19  I,,  ed.  926. 

Cal. — San  Jose  Commercial,  etc.. 
Bank  v.  Pott,  150  C&h  358,  89  P  431. 

111. — ^Kant^Ier  v.  Bensinger.  214  IlL 
589,  73  NB  874. 

Me. — Hope  Iron  Works  v.  Holden, 
68  Me.  146. 

Mich.— Judson  V.  Stonington  Mln. 
Co.,  128  Mich.  103,  87  NW  108. 

N.  T.— Noble  V.  Haff,  172  NTS  139. 


Wis. — Smith  V.  Becker.  129  Wis. 
396,  109  NW  131. 

[a]  XUiurtZBtioiia.— (1)  Where  cer- 
tain stock  is  sold  at  par.  and  a  note 
Is  given  for  the  price,  payable  out  of 
the  net  receipts  or  earnings  of  the 
stock,  to  be  paid  quarterly  by  the 
company,  and  the  note  contains  a  con- 
dition that  the  principal  shall  be- 
come due  upon  failure  to  pay  the  In- 
stallments regularly,  the  transaction 
amounts  to  a  valid  sale.  Dean  v. 
Nelson,  10  Wall.  (U.  S.)  158,  10  L.  ed. 
926.  (2)  Where  the  seller  holds  the 
stock  as  security  for  payment  of  the 
note  given  for  the  consideration,  and 
the  contract  provides  that  the  buyer 
shall  have  the  right  to  sell  the  stock 
while  it  is  so  held,  another  provision 
that  the  seller  shall  be  the  owner  of 
all  dividends  on  the  stock  does  not 
negative  the  fact  of  the  sale,  since 
such  provision  merely  defines  the 
rights  of  the  seller  while  he  holds 
the  stock  as  security.  San  Jose  Com- 
mercial, etc..  Bank  v.  Pott,  150  Cal. 
368,  89  P  431.  (3)  Where,  at  the 
time  of  making  a  contract  for  the 
sale  of  a  majority  of  the  stock  of  a 
corporation,  there  are  no  stockhold- 
ers that  do  not  participate  in  the 
transaction,  and  all  the  corporate 
debts  are  paid  In  full,  as  provided  by 
the  contract,  it  is  immaterial  to  Its 
validity  that  a  certain  provision  with 
reference  to  retention  of  control  by 
certain  persons  as  officers  might  be 
Invalid  as  against  subsequent  stock- 
holders and  creditors.  Kantzler  v. 
Bensinger,  214  111.  689.  73  NB  874. 

[b]  Tnuuaotlon.  with  teoKw.— 
The  acceptance  by  a  purchaser  of  a 
written  offer  by  a  broker  to  sell  cer- 
tain stock,  which  offer  Is  expressly 
stated  to  be  made  by  authority  of  a 
third  person  who  controls  such  stoclc, 
does  not  create  a  contract  of  sale  be- 
tween the  purchaser  and  the  broker 
which  win  support  an  action  by  the 
broker  where  the  purchaser  refuses 
to  accept  and  pay  for  the  stock  from 
him,  but  purchases  it  directly  from 
the  principal.  Mason  v,  Chicago,  etc., 
R.  Co.,  156  Fed.  959,  84  CCA  469. 

Bffeot  of  •zcoatad  or  azeoatory  «•!• 
see  infra  i  1082. 

17.  U.  S. — ^Beardsley  v.  Beardsley, 
138  U.  S.  262,  11  set  318,  34  L.  ed. 
928;  Northern  Securities  (Jo.  v.  Harrl- 
man,  134  Fed.  331,  67  CCA  245  [aff 
197  U.  8.  244,  26  SCt  493,  49  L..  ed. 
789};  Cooper  v.  Bay  State  Oas  Co.. 
127  Fed.  482;  Ware  v.  Hooper,  98  Fed. 
160. 

Cal. — San  Jose  Commercial,  etc.. 
Bank  V.  Pott.  150  Cal.  358.  89  P  431. 

Qa. — ^Eklwards  v.  Capps.  122  Ga. 
827,  50  SB  943. 

Kan.— Hudson  v.  Riley,  180  P  198. 

N.  J. — Roche  V.  Hiss.  84  N.  J.  Eq. 
242,  93  A  804.  _. 

N.  T.^Heller  v.  Pope.  183  App.  Dlv. 
864,  171  NTS  619. 

Tenn. — SUte  v.  Butler.  86  Tenn. 
614.  8  SW  586. 

Wash. — ^Bell  v.  Scrar.ton  Coal  Mines 
Co.,  69  Wash.  659,  110  P  628  (ac- 
knowledgment of  title). 

Ont. — Clark    v.    Wlgle,    2    OntWN 


1683,  22  OntWR  748.  4  DomLR  286. 

[a]  Partloolar  traasaattoBa  ooa^ 
MnMA  aai  (1)  A  complete  contract 
of  sale  and  not  a  mere  option  to 
purchase.  Henderson  v.  Phillips.  178 
Fed.  274;  Cooper  v.  Bay  State  Gas 
Co..  127  Fed.  482;  Edwards  v.  Capps, 
122  Oa.  827,  50  SB  943;  McMillan  v. 
Batten,  62  Or.  218,  96  P  676;  Nash- 
ville Fourth  Nat.  Bank  v.  Stahlman. 
132  Tenn.  367,  178  SW  942,  LRA1916 
A  568.  (2)  An  option  to  purchase 
and  not  a  contract  of  sale.  Hudson 
v.  Riley.  (Kan.)  180  P  198;  Heller  v. 
Pope,  188  App.  Dlv.  864,  171  NTS 
619;  Fry  v.  Thorne,  64  Wash.  479, 
117  P  230;  Clark  v.  Wlgle,  3  OntWN 
1583,  22  OntWR  748.  4  DomLR  286. 
(8)  A  sale  and  not  a  mere  pledge 
thereof  to  secure  the  payment  of 
money.  See  infra  9  1102.  (4)  Not 
merely  a  stock  transaction,  but  a  sale 
of  a  joint .  interest  in  a  railroad,  so 
that  the  seller  and  purchaser  be- 
came Joint  owners.  Jointly  Interested 
In  subsequent  contracts  with  the  rail- 
road company,  and  in  the  proceeds 
thereof.  Beardsley  v.  Beardsley,  138 
U.  S.  262,  11  SCt  318,  34  L.  ed.  928. 
(6)  Not  that  of  a  corporation  creat- 
ed for  one  business  doing  another, 
nor  the  absorption  of  one  corpora- 
tion by  another,  but  as  a  sale  by  the 
stockholders  in  one  corporation  of 
their  stock  therein  to  the  stockhold- 
ers of  another  corporation  as  Indi- 
viduals, which  vested  them  with  all 
the  corporate  privileges  conferred  by 
the  original  charter.  State  v.  Butler. 
86  Tenn.  614,  8  SW  686.  (6)  A  note 
and  an  escrow  agreement  by  payeea 
whereby  they  are  to  deposit  In  a 
bank  certain  capital  stodc  to  be  as- 
signed to  the-jnakers  on  payment  of 
the  note,  and  on  its  nonpayment  the 
stock  is  to  revert  to  the  payees,  is  an 
option  to  buy  the  stock,  and  not  an 
outright  sale  thereof.  Hudson  ▼. 
Riley,   (Kan.)   180  F  198. 

[b]  "XrfMM." — A  transaction  where- 
by complainant  procures  for  defend- 
ants an  option  on  land  under  an 
agreement  providing  for  Its  purchase 
by  a  company  to  be  organised,  the 
Issue  of  u  certain  number  of  shares 
to  defendants  for  a  certain  amount  in 
cash,  and  an  advance  of  an  additional 
amount  for  working  capital,  in  con- 
sideration of  which  oomplainant  is  to 
develop  and  sell  the  property,  and 
further  providing  that  defendants 
should  sell  complainant  a  certain  per 
cent  of  the  stock  acquired  by  them, 
with  the  privilege  of  taking  over  all 
or  any  of  the  stock  at  par,  and  to 
cancel  the  agreement  as  to  any  part 
of  the  stock  not  paid  for  within  one 
month  after  notice  of  nonpayment  of 
interest,  is  not  a  'loan,"  which  Is  the 
previous  or  contemporameous  advance 
of  money,  and  the  subsequent  con- 
tinued existence  of  debt  to  be  repaid 
in  money,  but  is  simply  an  agree- 
ment for  the  purchase  and  sale  of 
stock  belonging  to  defendants.  Roche 
V.  Hiss,  84  N.  J,  Bq.  242,  98  A  804. 

18.  Ala. — Twin  Tree  Lumber  (Jo. 
V.  Ensign,  193  Ala.  113,  69  S  686;  Mo- 
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eontraet  must  be  so  construed,  if  possible,  as  to  ef- 
feetoate  the  intention  of  the  parties,"  bat  snoh 
intention  must  be  ascertained  from  a  consideration 
of  the  lan^age  employed  in  the  whole  instmment,'' 
taking  into  consideration  the  situation  of  the  par- 
ties  and  their  intention  and  purpose  as  asoertained 
by  appljdng  all  the  provisions  of  the  contract  to  the 
subject  matter,'^  and  it  is  this  general  intention 
which  mnst  govern  the  interpretation  of  the  con- 
tract even  if  in  conflict  with  some  word  or  phrase 
therein.**  Where  the  language  of  the  contract  is  of 
plain  and  obvious  import  such  language  must  be  fol- 


lowed,^' but  where  it  is  ambiguous,  extrinsic  testi- 
mony may  be  resorted  to  as  an  aid  to  interpreta- 
tion;'* and  the  practical  construction  given  to  it  by 
the  parties  may  be  considered,"  and  will  prevail 
where  the  I&nguage  used  will  reasonably  allow  snoh 
construction.** 

[i  1056]  5.  Sale  on  OonditioiL'T  Where  a  con- 
tract of  sale  contains  a  stipulation  in  the  nature 
of  a  condition  precedent,  the  contract  Aoes  not  be- 
come binding  and  enforceable  imtil  such  condition 
has .  been  fulfilled,"  notwithstanding  possession  of 
the  stock  is  given  to  the  purchaser  for  certain  pur- 


Cormlck  v.  Badbam,  191  Ala.  S89,  67 
a  AOfi 

Aria £bannon  Copper  Co.  V.  Pot- 

Ur,  13  Arts.  246,  108  P  486. 

Ark. — Mattbewa  v.  Bordeaux.  188 
SW  692. 

CaL — ^Hanson  v.  Brlnlnstool,  178  P 
MO. 

Colo. — Wellington  First  Nat.  Bank 
V.  Wlch.  62  Colo.  119,  1«0  P  1086: 
Shnler  ▼.  AlUm,  46  Colo.  872,  101  P 
860. 

111. — ^BlIIs  V.  Honp,  122  NE  610; 
Krell  ▼.  Meyer,  202  III.  A.  807. 

Iowa. — ^Pratt  v.  Prouty,  104  Iowa 
419,  73  trW  1086,  66  AmSR  472. 

La. — ^Lionsino  v.  Webb  Press  Co., 
182  La.  26,  60  S  707. 

Uo. — Davidson  v.  I.  M.  Davidson 
Real  Bat^  etc  Co..  249  Mo.  474.  166 
SW  1. 

Hont. — Pabst  Brewing  Co.  v.  Mon- 
tana Brewfns  Co..  19  Mont.  294,  48  P 
284. 

N.  T. — V&Ay  V.  CRourke,  172  N.  Y. 
447,  66  NB  273  [rev  61  App.  Dlv.  629, 
70  NY8  694,  65  App.  Dlv.  466,  72  NTS 
827];  Stewart  v.  Huntington,  124 
N.  T.  127.  26  NE  289  [aft  2  NTS  206]; 
Reed  V.  Ebiyt,  17  NB  418;  Miller  v. 
Car  Trust  Inv.  Co.,  120  App.  Div.  442, 
106  NTS  6  [aff  193  N.  T.  617  mem, 
86  NS  1127  mem];  Burden  v.  Burden, 
8  App.  Div.  160.  40  NTS  499  [ad  169 
N.  f.  287,  64  NE  17]. 

Oh. — Hocking  Valley  R.  Co.  v.  To- 
ledo Terminal  R.  Co.,  122  NB  86. 

Pa. — Donner  v.  Donner,  211  Pa.  409. 
6J  A  1036. 
Utah. — ^Makfls  v.  Mells,  167  P  802. 
Vt. — ^Hancock  v.  Clark.  68  Vt.  802, 
36  A  317. 

.  Va. — Kauftnan  ▼.  Charlottesville 
Woolen  Mills  Co..  98  Va.  673,  26  SE 
1003. 

Wash. — ^Friedman  v.  Padmore,  103 
Wash.  662,  176  P  163;  Munson  v.  Gun- 
der,  70  Wash.  629,  127  P  193. 

Wis. — Strait  v.  Northwestern  Steel, 
etc.,  Works,  148  Wis.  264,  134  NW 
387;  Zohrlaut  v.  Mengelberg,  144  Wis. 
664,  124  NW  247,  128  NW  976. 

Alta. — ^Bureau  v.  tiaurencelle.  11 
DomLR  283,  24  WestLR  836:  Lasier 
▼.  MacCulIough,  7  DomLR  861. 

[a]  Vavtloalar  ■M>Ue>tton»<g-(  1 ) 
An  agreement  between  plaintiff  and 
defendant,  who  were  promoters  of  a 
corporation,  and  contributors  of  the 
entire  capital,  that  the  stock  should 
be  distributed  between  them  in  cer- 
tain proportions,  and  that,  if  defend- 
ant should  at  any  time  sell  or  as- 
sign a  certain  amount  of  his  stock, 
then  be  would  transfer  to  plaintiff 
the  residue,  so  as  to  give  plaintiff  a 
nalority  of  the  stock,  does  not  mean 
that  defendant  mnst  sell  the  speci- 
ued  amount  of  his  stock  at  one  time, 
so  as  to  Entitle  plaintiff  to  a  transfer 
of  the  residue.  Burden  v.  Burden,  6 
App.  Dlv.  160,  40  NTS  499  [aff  159 
N:  T.  287,  64  NB  17].  (2)  One  who 
■ells  stock,  reserving  the  dividend 
that  may  be  declared  at  a  certain 
date,  cannot  claim  the  stock  dividend 
uen  declared,  but  only  the  cash  divi- 
dend, since  a  stock  dividend  is  not  in 
the  ordinary  sense  a  dividend.  Kauf- 
nan  y.  Charlottesville  Woolen  Mills 
Co.,  93  Va.  673,  26  SE  1008.  (3) 
where  defendant  deposits  a  note  with 
a  bank  to  pay  for  corporate  stock  to 
be  tumiahM  under  agreement  of  the 


bank  to  return  it  If  the  stock  is  not 
delivered,  the  bank  cannot  recover 
on  the  note  when  the  stock  is  never 
delivered,  although  several  renewal 
notes  with  no  consideration  are 
given,  and  no  interest  on  any  notes 
is  demanded  or  paid.  Wellington 
First   Nat.   Bank   v.   Wlch,    62    Colo. 

119,  160  F  1036.  (4)  A  provision  that, 
if  any  debts  or  liabilities  of  the  com- 
pany «xlst,  they  shall  be  paid  by  the 
company  or  by  the  seller  before  a 
certain  time,  does  not  apply  to  debts 
created  after  the  date  of  the  con- 
tract, and  after  the  resignation  of  the 
seller,  and  the  election  of  the  pur- 
chaser, as  president  of  the  company. 
Reed  V.  Hayt,  (N.  T.)  17  NB  418.  (6) 
An  agreement  by  a  transferee  of 
stock  to  protect  all  indebtedness  to 
a  bank  "or  elsewhere  as  bears  or 
might  bear  upon  that  amount  of 
stock,"  merely  binds  him  to  pay  the 
amount  unpaid  on  the  subscription 
for  the  stock,  and  not  on  the  trans- 
feror's guaranty  of  his  part  of  the 
corporate  debt  to  the  bank.  Mat- 
thews V.  Bordeaux,  (Ark.)  133  SW 
692.  (6)  An  agreement  to  transfer 
stock  in  consideration  of  services  ren- 
dered by  the  transferee  is  an  admis- 
sion that  the  transferee  is  entitled 
to  receive  an  amount  at  least  equal 
to  the  value  of  the  stock  at  that 
time.  Bureau  v.'  Laurencelle,  (Alta.) 
11  DomLR  283,  24  WestLR  336. 

rb]  Blglita  of  ■ellan  Inter  w^— 
Where  a  contract  of  sale  of  stock, 
which  recites  that  the  corporation 
and  an  individual  are  parties  of  the 
first  part,  and  provides  that  the  par- 
ties of  the  first  part  agree  to  sell 
the  stock  of  the  corporation,  and 
that  the  buyer  agrees  to  pay  therefor 
a  specified  sum  at  specified  times, 
with  semiannual  interest,  etc.,  is  ex- 
ecuted when  the  Individual  is  the  le- 
gal owner  of  most  of  the  stock  of  the 
corporation,  and  the  equitable  owner 
of  the  remainder,  it  shows  that  the 
rights  of  the  corporation  and  the 
individual  are  several  and  not  Joint. 
Shannon  Copper  Co.  v.  Potter,  18 
Ariz.   246,   108  P   486. 

[c]  A  widow's  sale  of  stock  in  a 
corporation  organized  to  take  over 
her  husband's  estate  does  not  pass 
her  title  to  the  estate  property.  Da- 
vidson V.  I.  M.  Davidson  Real  Est., 
etc,  Co.,  249  Mo.  474,   156  SW  1. 

aSaot  of  lau  ■emwallT  eee  Infra 

ti    1082,    1083. 

19.  Bullock  V.  liewlB,  22  Colo.  A. 
449,  125  P  849;  Pratt  v.  Prouty,  104 
Iowa  419,  78  NW  1035,  66  AmSR 
472;  Burden  v.  Burden,  8  App.  Div. 
160,  40  NTS  499  (aff  169  N.  T.  287, 
64  NE  17]. 

ao.    Ariz. — Tevis  V.  Ryan,  13  Aris. 

120,  108  P  461,  13  Aril.  282,  114  P 
567  [aff  283  U.  S.  278,  34  SCt  481, 
68  L.  ed.  967]. 

Cal. — ^Kennedy  v.  Lee,  147  Cal.  696, 
82  F  267. 

N.  T. — Burden  v.  Burden,  8  App. 
Dlv.  160,  40  NTS  499  [aff  159  N.  T. 
287,  54  NE  17]. 

S.  D. — Issenhuth  v.  Rtegel.  20  S.D. 
322,   106  NW  63. 

Wash. — Pacific  Power,  etc.,  Co.  v. 
White,  96  Wash.  18,  164  P  602. 

ai.  Bullock  V.  Lewis,  22  Colo.  A. 
449,  126  P  849;  Osborn  v.  Jernegan, 
126  Mass.  362. 


362. 


Osborn  V.  Jernegan,  126 


B8.  Hawley  v.  Brumagim,  33  Cal. 
894.  « 

Si.  Shannon  Copper  Co,  v.  Potter, 
13  Aria.  245,  103  P  486:  Burden  v. 
Burden,  8  App.  Dlv.  1«0,  40  NTS 
499  [aff  169  N.  Y.  287,  64  NB  17); 
Bonner  v.  Moray,  23  Que.  K.  B.  252. 

Bvldaa«e  as  to  sale  generally  see 
infra  (9  1091-1093. 

SS.  U.  S.— Biser  V.  Bauer,  206  Fed. 
229,  128  (X;A  417. 

Oolo.— Bullock  V.  Ijewio,  22  Oolo. 
A.  449.  126  P  849. 

Iowa. — Pratt  v.  Prouty,  104  Iowa 
419,  73  NW  1036,  65  AmSR  472. 

N.  T. — Meyer  v.  Levy,  156  App. 
Div.  745,  142  NTS  61. 

Tex. — San  Antonio  St.  R.  Co.  v. 
Adams,  87  Tex.  125,^6  SW  1040. 

Wash. — Fry  v.  Thome,  64  Wash. 
479,   117   P  280. 

Wis. — Zohrlaut  v.  Mengelberg,  14i 
Wis.  564,  124  NW  247,  128  NW  976. 

86.  Kennedy  v.  Lee.  147  Cal.  696. 
82  P  257. 

87.  See    generally    Contracts     tt 
531-636;  Sales  [35  ^c  110  et  seq]. 
_a8.    U.    S. — ^Ware    v.    Hooper,    98 
Fed.  160. 

Ala. — ^McCormlck  v.  Badham.  191 
Ala.  339.  67  S  609. 

CaL— Kennedy  v.  Lee,  147  Cal.  696, 
82  P  257. 

Mass. — Zielmann  v.  Covelot,  122 
NB  652;  Randall  v.  Claflin.  194  Mass. 
660,   80  NE  594. 

Mo. — ^Melnershagen  v.  Taylor.  169 
Mo.  A.  12,  164  SW  886. 

Okl. — Swift  V.  McAlester  Trust  Co.. 
66   Okl.    879,   164   P   1176. 

Or. — McMillan  v.  Batten,  62  Or. 
218,   96  P  676. 

Out. — ^Barber  v.  Wills,  16  OntWR 
209. 

[a]  mule    aimUed (1)    Under    a 

contract  for  the  sale  of  stock  on 
condition  that  a  certain  firm  shall 
give  an  opinion  that  an  invention 
owned  by  the  corporation  is  patenta- 
ble, an  opinion,  by  a  member  of  the 
firm  that  the  invention  Is  a  new  one, 
but  that  its  patentability  depends  on 
the  practical  value  of  certain  features 
of  the  invention,  and  that  this  is  a 
question  to  be  determined  by  mechan- 
ical experts,  and  he  refrains  from 
giving  an  opinion.  Is  not  a  favorable 
opinion  rendering  the  contract  bind- 
ing on  the  buyer.  Randall  v.  (Haflln, 
194  Mass.  660,  80  NE  694.  (2)  A 
contract  which  provides  for  payment 
for  the  stock  from  dividends  makes 
such  payment  a  condition  precedent 
to  any  obligation  on  the  part  of  the 
seller  to  transfer  the  stock  or  to  any 
right  of  the  buyer  to  require  a  trtins- 
fer.  McCormlck  v.  Badham.  191  Ala. 
839.  67  S  608. 

[b]  Breaob  of  ooTiaitloas<  Where, 
upon  the  reorganization  of  a  corpo- 
ration, plaintiff  purchases  stock  on 
condition  that  the  name  is  to  be 
changed,  and  that  those  who  former- 
ly owned  control  will  have  nothing 
more  to  do  with  the  new  company, 
delivery  of  a  stock  certificate  bear- 
ing the  name  of  the  old  company  is 
not  stock  of  a  different  corporation 
from  that  which  plaintiff  purchased, 
and  is  a  breach  of  the  conditions. 
Meinershagen  v.  Taylor,  169  Mo.  A. 
12,  164  SW  886. 
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poses  only,^*  but  in  the  latter  ease  the  riglft  of  the 
seller  to  recover  the  purchase  price  is  not  affected 
by  the  manner  in  which  the  buyer  uses  the  stock,  if 
the  rights  of  third  persons  are  not  involved."*  If 
such  condition^  are  not  fulfilled  the  contract  will 
cease  and  the  ownership  of  stock  will  remain  in  the 
seller."  Where,  however,  a  stipulation  is  not  in 
the  nature  of  a  condition  on  which  the  title  to  the 
stock  depends,  but  is  merely  a  covenant,  a  nonper- 
formance thereof  does  not  cause  the  titte  of  the 
stock  to  revert  to  the  seller,*'  and  a  breach  of  such 
covenant  by  the  seller  will  not  constitute  a  defense 
to  an  action  by  him  for  the  purchase  money,*'  but 
merely  confers  on  the  buyer  a  right  of  action  for 
damages.'*  So  also,  where  the  contract  so  pro- 
vides, the  sale  may,  upon  the  happening  of  a  cer- 
tain contingency,  become  void,**  or  the  stock  revert 
to  the  seller.*' 

[$  1057] '  6.  Option»— a.  To  Purchase  or  SelL*' 
Under  the  rules  applicable  to  option  sales  general- 
ly," where  an  option  to  buy  or  sell  stock  is  based 
upon  a  consideration  moving  to  the  promisor,  the 
promisee  has  the  exclusive  right  to  buy  or  sell  dur- 
ing the  time  speeifled  in 'the  contract;**  he  may  or 


09.  Kennedy  v.  Lee,  }4T  C4I.  696, 
S2  P  257 

301  Kennedy  v.  Lee,  147  Cal.  596, 
82  P  257 

31.  Kennedy  ▼.  Lee,  147  Cal.  696, 
82   P   257 

[a]  sioe  appUeA^— Where  the  con- 
tract recites  that  the  seller  sells  to 
the  buyer,  on  the  condition  that  the 
latter  shall  pay  a  specified  sum 
therefor,  on  the  happening  of  the 
conditions  that  the  buyer  shall  ob- 
tairi  control  of  the  corporation  and 
shall  within  four  years  realize,  by  a 
sale  of  the  property  or  earnings  from 
a  mine  thereon,  a  designated  sum,  it 
is  a  contract  for  the  conditional  sale 
of  the  stock,  and  on  the  failure  of 
the  buyer  to  obtain  control  of  the 
corporation,  or  to  realize  the  sura 
designated  within  four  years,  it  will 
cease,  and  the  ownership  of  the  stock 
will  remain  in  tho  seller.  Kennedy  v. 
X,ee,  147  Cal.  698,  82  P  267. 

aa,  Jackson  v.  Grant,  18  N.  J.  Eq. 
146. 

[a]  S«l«  kVpUeA,— Where  a  sale 
of  stock  of  a  corporation  is  made  in 
consideration,  in  part,  of  a  promise 
that  the  cdrporatlon  will  not  set  up 
any  claim  against  the  vendor  of  such 
stock  on  account  of  past  transac- 
tions, and,  in  violation  of  such  stipu- 
lation, the  company  brings  a  suit, 
such  stipulation  is  not  a  condition 
on  which  the  title  of  the  stock  de- 
pends, and  consequently  the  title  to 
such  stock  does  not  revert  to  the 
seller.  Jackson  v.  Grant,  18  N.  J.  Eq. 
145. 

33.  McMillan  v.  Batten,  52  Or.  218, 
96  P  675. 

34.  McMillan  t.  Batten,  52  Or.  218, 
96  P  675. 

BemedlMi  of  1mr«s  fMMnUy  see 
infra  {  1086. 

35.  Osborn  v.  Jernegan,  126  Mass. 
262.  ^ 

[a]  Vwrttoalar  provUkm  oon- 
■trned. — Where  plalntUt  gave  de- 
fendant his  note,  payable  on  demand, 
in  consideration  of  the  sale  to  him 
of  Ave  shares  of  stock  in  a  railroad 
company,  and  on  the  same  day  the 
parties  signed  an  agreement  that  the 
sale  should  be  void  If  the  railroad 
should  be  sold  under  an  execution 
then  levied  upon  it,  "or  If  the  sur- 
render of  stock  as  now  proposed,  and 
the  settlement  with  the  creditors,  ac- 
cording thereto,  as  now  proposed  and 
agreed,  shall  not  be  made  within  six- 
ty days,"  the  contingency  contem- 
plated by  the  parties,  upon  which  the 
note  was  to  be  given  up,  was  the  levy 
of  the   execution  within   sixty   days. 


or  a  failure  to  secure  within  that 
time  the  agreement  of  all  the  stock- 
holders and  creditors  to  the  plan  pro- 
posed, and  not  the  mere  failure  with- 
in that  time  to  perform  the  clerical 
duty  of  transferring  the  stock  to  the 
creditors,  in  accordance  with  a  bind- 
ing agreement  seasonably  made.  Os- 
born V.  Jernegan,  126  Mass.  362. 

36.  Hanson  v.  Brtninstool,  (Cal.) 
178  P  620. 

[a]  JUostratloib— Where  the  prin- 
cipal stockholders  of  a  corporation 
sold  Eihares  to  an  employee  under  an 
agreement  that  if  the  employee  died 
or  left  the  service  shares  not  paid 
for  should  revert  to  the  sellers,  and 
that  the  sellers  should  have  the  op- 
tion to  repurchase  shares  paid  for, 
the  reversion  took  place  on  termina- 
tion of  the  employment  without  exer- 
cise of  the  option.  Hanson  v.  Brinln- 
stool,   (CaL)  178  P  620. 

37.  Whetbax  txansaotloa  Is  optloa 
or  completed  sal*  see  supra  i  1066 
note  17  [a]. 

3B.    See  Sales  [35  Cyc  66], 

38.  Raiche  v.  Morrison,  47  Mont. 
127,  130  P  1074;  Re  Poison  Iron 
Works,  3  OntWN  1269,  22  OntWR  84, 
4  DoraLR  193. 

[a]  Bole  appUed. — A  transfer  of 
shares  to  a  trustee  under  a  marriage 
settlement  does  not  constitute  a  sale 
in  violation  of  an  agreement  giving 
a  third  person  an  option  for  their 
purchase  should  the  settlor  desire  to 
sell  them.  Re  Poison  Iron  Works, 
Ltd.,  3  OrtWN  1269,  22  OntWR  84,  4 
DomLR  193. 

40.  Raiche  v.  Morrison,  47  Mont. 
127,  130  P  1074. 

41.  Raiche  V.  Morrison,  47  Mont^ 
127,  130  P  1074;  Dittenfass  v.  Hors- 
ley,  177  App.  Div.  148,  168  NTS  626 
[afC  224  N.  T.  660  mem,  120  NB  861 
memj.  ' 

[a]  A  ooBsldMmtioii  of  oii4  dollar 
paid  for  an  option  to  purchase  shares 
of  stock,  which  contains  no  agree- 
ment on  the  part  of  the  seller  to  per- 
form, is  not  binding  on  him  since 
there  is  no  mutuality  of  obligation. 
Dittenfass  v.  Horsley,  177  App.  Div. 
148.  163  NTS  626  [aft  224  N.  T.  560 
mem,  120  NE  861  mem]. 

40.  Raiche  v.  Morrison,  47  Mont. 
127,  130  P  1074;  Brlnley  v.  Kevins, 
1»2  App.  Div.  744,  147  NTS  986;  Lu- 
cas v.  Glass,  58  Pa.  Super.  214. 

[a]  Bole  KppUedf— Where  a  per- 
son who  has  sold  to  two  others  dif- 
ferent amounts  of  corporate  stock  ad- 
dresses a  joint  letter  to  the  pur- 
chasers, giving  them  an  option  to 
sell  back  to  him  at  the  end  of  one 


may  not  exercise  his  option,  y^t  the  contract  is  bind- 
ing upon  the  promisor.*"  If  the  option  is  not  based 
upon  a  suffieient  consideration  it  may  be  withdrawn 
at  the  will  of  the  promisor;*^  nevertheless  it  is  a 
standing  offer  which  may  be  accepted  by  the  prom- 
isee at  any  time  during  its  life  and  thus  become 
a  contract  binding  upon  both  parties,**  and  where 
acts  in  acceptance  of  the  option  have  been  per- 
formed, unequivocal  and  satisfactory  proof  is  re- 
quired in  order  to  support  a  holding  as  a  matter  of 
law  that  the  option  had  been  revoked  before  its  ac- 
ceptance.** A  contract  conferring  an  option  to  pur- 
chase stock  does  not  vest  in  the  prospective  pur- 
chaser an  equitable  title  to  the  stock.**  A  contract 
by  which  a  party  takes  certain  stock  merely  as  a 
temporary  mode  of  payment  for  property  trans- 
ferred by  him,  with  the  privilege  of  determining 
thereafter  whether-  he  will  retain  such  stock  as  pay- 
ment or  require  payment  in  cash,  is  not  an  option 
contract.** 

Acceptance,  An  option  to  purchase  or  sell  shares 
of  stock  must  be  accepted  according  to  the  terms 
of  the  option.*'  If  the  option  ia  given  for  a  limited 
time    only,    it    must    be    exercised    within    that 

year  the  amount  of  stock  which  they 
had  respectively  purchased  at  a  price 
named,  and  the  purchasers  exercise 
the  option  within  the  year,  a  binding 
agreement  based  upon  the  considera- 
tion of  the  mutual  promises  Is  creat- 
ed when  the  option  is  exercised.  Lu- 
cas V.  Glass,  58  Pa.  Super.  214. 

43.  Brlnley  v.  Nevlns,  162  App. 
Div.  744.  147  NTS  985. 

[a]  Bala  appUed; — ^Unequivocal  and 
satisfactory  jproof  was  necessary  to 
support  holding  as  a  matter  of  law 
that  an  option  to  purchase  stock  was 
revoked  before  acceptance,  where  the 
option  holder  was  told,  upon  stating 
that  he  was  ready  to  take  up  the 
stock,  to  go  ahead  and  finance  the 
proposition  in  pursuance  of  which 
advice  he  made  the  necessary  ar- 
rangements. Brlnley  v.  Nevlns,  162 
App.  Div.  744,  147  NTS  985. 

44.  Patterson  v.  Rarmlngton  St. 
R.  Co.,  76  Conn.  628,  67  A  853. 

45.  Osgood  V.  Skinner,  111  IlL  A. 
606   [ate  211  111.  229,  71  NB  869]. 

46.  Dittenfass  v.  Horsley,  177- 
App.  Div.  ^48.  163  NTS  626  [aft  224 
N.  T.  560  mem,  120  NE  881  mem]: 
Rowe  v.  White,  112  App.  Div.  688,  98 
NTS  729  [aft  189  N.  T.  523  mem,  82 
NE  1132  mem];  Goodwin  Gas  Stove, 
etc.,  Co.'s  App.,  117  Pa.  514,  12  A 
736,  2  AmSR  696. 

[a]  Svflelsaoy. — ^Plaintiff,  agreed 
with  defendant  to  put  money  in  a 
proposed  corporation  in  which  de- 
fendant was  Interested,  certain  secur- 
ity .to  be  given  him,  and  he  to  be 
superintendent    for    five    years.     He 


subsequently  agreed  with  defendant 
to  take  stock  owned  by  defendant,  to 
hold  as  security,  with  the  option  of 
purchasing  <t  out  of  the  dividends, 
each  share  to  be  transferred  as  paid 
for.  PlalntlfT  served  two  years  as 
superintendent,  when  he  resigned. 
Each  year  he  demanded  a  settlement 
and  transfer  Of  the  stock  due  him.  It 
was  held  that  plalntUt  exercised  his 
option  in  purchasing  the  stock,  and 
that  It  was  not  affected  by  his  resig- 
nation. Goodwin  Gas  Stove,  etc, 
Co.'s  App.,  117  Pa.  614,  12  A  786,  2 
AmSR  696. 

[b]  Ooadltloiua  aoonrtsBos.  — 
Where  the  owner  of  stock  gave  an 
option  by  which  he  agreed  to  sell  It 
within  SIX  months  at  defendant's  re- 
quest to  defendant  or  to  a  corpora- 
tion he  might  name,  and  defendant 
made  a  written  request  that  it  be 
sold  to  a  corporation,  but  with  the 
understanding  that  he  should  not  as- 
sume any  responsibility  for  the  pur- 
chase price  until    certain  oondlttons 


For  later 


dcrslapmsata  mlA  cliaaos  in  the  law  see  cumalative  Aimotatiotis.  same  tltl«,  pags  and  note  number. 
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time;*^  but  in  the  absence  of  suefa  a  limitation  it  most 
be  exercised  within  a  reasonable  time,**  and  if  there 
is  an  unreasonable  delay  in  doing  so,  the  option  can- 
not be  enforced."  It  has  been  held  that  the  stat- 
ute of  limitations  would  be  applied  by  analogy,  in 
such  cases,  in  determining  whether  the  delay  has 
been  reasonable."'  Where  the  purchaser  is  given 
an  option,  upon  a  certain  contingency,  as  to  whether 
be  will  take  the  stock,  he  is  not  required  upon  the 
happening  of  snch  contingency  to  give  formal  no-, 
tice  of  his  election,  in  the  absence  of  anything  in 
tbe  contract  requiring  him  to  do  so'." 

Hodiflcatioii.^'  A  subsequent  oral  agreement  as 
to  the  performance  of  a  written  option  to  purchase 
stock  is  not  binding  unless  supported  by  a  consider- 
ation other  than  that  given  for  tlie  option."' 

[J  1058]  T>.  To  Repurchase  or  Resell  »*—(l) 
In  OeiLMnu.  A  contract  whereby  the  seller  of  cor- 
porate stock  agrees  for  a  sufBcient  consideration  "" 
to  repurchase  the  stock  upon  certain  conditions  and 
on  certain  terms,  should  the  buyer  become  dissatis- 
fied, is  l^al  and  binding,'*  and  is  one  which  the 
courts  cannot  uimiake  merely  because  it  may  have 
been  unwisely  made;'^  bnt  a  .contract  will  not  be 
construed  as  an  agreement  to '  repurchase  at  any 
time/ where  neither  of  the  parties  so  understood  it.** 
It  has  been  held  that  such  a  contract  is  a  conditional 
sale  with  an  option  in  the  buyer  to  revoke  or  re- 
scind.** It  has  also  been  held  that  during  the  time 
Umited  in  the  contract  the  purchaser  has  the  option 
whether  to  hold  the  shares  as  purchaser  or  merely 
as  collateral  seenrity  for  the  loan  of  the  sum  paid 


by  him.*°  Such  a  contract  is  not  rendered  invalid 
by  the  fact  that  the  corporation  had  forfeited  its 
charter  and  corporate  franchise  before  the  contract 
was  made;*^  nor  is  the  buyer  estopped  from  exer- 
cising his  option  by  the  fact  that  he  pledges  the 
stock  with  the  seller,**  or  by  the  fact  that,  between 
the  time  of  his  purchase  and  the  time  he  requests 
the  seller  to  repurchase,  he  has  surrendered  his  cer- 
tificate to  the  corporation  and  received  in  lieu  there- 
of another  certificate  representing  his  original  pur- 
chase and  a  stock  dividend.**  Where  a  purchase  is 
induced  through  fraudulent  representations  of  the 
seller,  and  the  latter  agrees  that  if  the  purchaser 
will  not  sue  for  damages  for  the  misrepresentations 
that  he  shall  receive  back  the  price  paid,  the  fact 
that  the  purchaser  disposes  of  the  stock  does  not 
discharge  the  se'Iler's  obligatiop  -on  his  promise  ex- 
cept to  the  extent  of  the  amount  received  for  the 
stock  upon  its  transfer.** 

Acceptance  and. performance.  The  agreement  to 
repurchase  must  be  accepted  in  the  terms  in  which 
made;**  any  alteration  of  the  terms  of  the  offer  or 
the  addition  of  any  condition  being  tantamount  to 
a  rejection.'*  The  purchaser  must  perform  all  the 
requirements  of  the  contract  which  it  is  necessary 
for  him  to  perform  in  order  to  obligate  the  seller  to 
repurchase  the  stock.*^  Where  the  seller  offers,  by 
letter,  to  repurchase,  the  purchaser's  acceptance  and 
retention  of  the  letter  consummate  a  resale  of  the 
stock  to  the  seller,  although  the  purchaser  does  not 
agree  in  writing  to  seU.** 
.     [i  1059]     (2)    Time     of     Ezerdaing     Optton. 


were  complied  with,  and  this  request 
was  accomiMiiUed  by  a  request  for  a 
commission,  it  was  not  in  pursuance 
of  the  option,  so  i  as  to  deprive  the 
seller  of  his  right  to  &  dividend  de- 
clared in  -the  meantime  by  relating^ 
the  sale  back  to  the  date  of  the  op- 
tion. Rowe  V.  White,  112  App.  Div. 
$S8,  98  NTS  729  [aff  189  N.  Z.  523 
mem,  82  NE  1132  meih].' 

47.  Raiche  v.  Morrison,  47  Mont. 
127,  130  P  1074;  McCracken  v.  Har- 
ned,  66   N.  J.  L.  37,  48  A  513. 

48.  Oldeon  v.  Hinds,  238  Fed.  140, 
151  CCA  216. 

1».  Gideon  v.  Hinds,  238  Fed.  140, 
151  CCA  216  (delay  of  tenyears); 
Lockwatd  v.  Evans,  (N.  J.  Ch.)  102 
A  19. 

BO.  Gideon  v.  Hinds,  288  Fed.  140, 
161  CCA  216. 

51.  Randall  v.  Claflln,  194  Mass. 
560,   80   NB  694. 

[a]  Sole  aypUed^'  Under  a  con- 
tract whereby  one  agreed  to  purchase 
stock  in  a  corporation  If  a  certain 
Arm  should  give  an  opinion  that  an 
invention  was  patentable,  but  if  the 
opinion  of  the  firm  was  unfavorable 
he  should  have  an  option  to  pay  the 
money  and  take  the  stock,  where  the 
opinion  of  the  Arm  was  unfavorable, 
he  was  not  required  to  give  formal 
notice  as  to  whether  he  would  take 
the  stock,  and  his  communication  of 
his  determination  not  to  take  It  to 
the  treasurer  of  the  corporation,  and 
the  assignment  of  the  certificate  In 
stock,  which  had  been  placed  In  his 
name  to  the  corporation,  was  sufli- 
cient  to  relieve  hun  from  all  liability 
under  the  contract.  Randall  v.  Claf- 
lln, 194  Mass.  660.  80  MB  594. 

62.  KoOlfloatloii  of  contraot  of  aal* 
(•anaUy  see  infra  {  1065. 

63.  Dlttenfass  v.  Horsley,  177 
App.  Dlv.  143,  163  NYS  626  [aft  224 
N.  Y.  660  mem,  120  NE  861  mem]. 

54.  See  generally  Sales  [36  Cyc 
339]. 

55.  Klein  v.  Johnson,  191  Mo.  A. 
453,  178  SW  262. 

[a]  ConsidMcatton  lield  mffleUst. 
— A  promise  to  repurchase  corporate 
stock  sold  by  a  stockholder,  as  evi- 
denced by  a  letter  written  by  him  to 


the  buyer,  which  recites  the  making    the  sale  or  return  of  the  stock,  but 


of  the  sale,  and  vhich  provides  that, 
in  consideration  of  the  purchase  at 
the  request  of  the  stockholder,  the 
latter  agrees  to  repurchase  the;  same 
at  the  same  price  within  a  specified 
time  on  request,  and  which  directs 
the  buyer  to  send  a  check  in  favor  of 
the  stockholder  for  the  price,  and  to 
return  the  receipt  for  the  stock,  la 
supported  by  a  sufficient  considera- 
tion, where  the  letter  was  a  part  of 
the  transaction  consummating  the 
sale  to  the  buyer,  who  sent  his  check 
payable  to  the  stockholder,  and  re- 
tained the  stock,  for  which  he  exe- 
cuted a  receipt  to  the  corporation, 
and  where  the  stockholder,  pursuant 
to  a  prior  arrangement  with  another 
stockholder,   retained   a   part   of   the 

f>roceeda  of  the  sale  to  apply  on  an 
ndebtedness  of  the  corporation  to 
him.  Klein  v.  Johnson,  191  Mo.  A. 
463,  178  SW  262. 

66.  111. — Hills  V.  Hopp,  122  NE 
610;  Shulta  v.  MUler-Hamilton,  189 
HI.  A.  396. 

Md. — ^Waggaman  v.  Nutt.  88  Md. 
266,  41  A  164. 

Mo. — Klein  v.  Johnson,  191  Mo.  A. 
463,  178  SW  262. 

Mont. — Raiche  v.  Morrison,  87 
Mont.  244,  96- P  1061. 

Or. — Paulson  v.  Weeks,  80  Or.  468, 
157  P  690,  AnnCaal918D  741. 

[a]  Battafaotion  of  buyerw— Under 
a  contract  whereby  the  seller  agrees 
to  repurchase  stock  on  demand  If  the 
buyer  Is  dissatisfied,  the  buyer  has 
a  right  to  rescind  when  he  becomes 
honestly  and  in  good  faith  dissatis- 
fled.  Paulson  v.  Weeks,  80  Or.  468, 
167  P  590,  AnnCasl918D  741. 

[b]  BTldeao*  bald  ln»nfflr<»nt  to 
show  an  agreement  to  repurchase. 
Hauk  V.  I.ouden,  199  111.  A.  112. 

B7.  Paulson  v.  Weeks,  80  Or.  468, 
157   P  590,   AnnCaal918D  741. 

68,  Bullock  v.  Lewis,  22  Colo.  A. 
449    126  P   849 

68.  ShultE  V.  Miller-Hamilton,  189 
111.  A.  396:  Lyons  v.  Snider,  136  Minn. 
252,  161  NW  632.  But  see  Paulson  v. 
Weeks,  80  Or.  468,  157  P  590,  AnnCas 
1918D  741  (holding  that  such  a  con- 
tract is  not  a  con<utianaT  contract  for 


embraces  a  completed  sale  with  an 
option  In  the  buyer  to  rescind). 

BeMtaaioa  geneTUly  see  IntrtL  ti 
1066-1076. 

80.  Boynton  v.  Woodbury,  Idl 
Mass.  346. 

61.  Fites  V.  Harsh,  171  C!al.  487. 
163  P  926. 

[a]  Sale  appUetL— Where  a  buyer 
contracted  to  purchase  shares  of  cor- 
porate stock,  and  the  sellers  in  turn 
agreed  that  at  any  time  within  five 
years  at  the  buyer's  option  they 
would  repurchase  the  stock  from  him 
at  the  price  paid,  with  interest,  the 
fact  that  before  the  contract  was 
made  the  corporation  had  forfeited 
Its  charter  and  corporate  franchise 
because  of  its  failure  to  pay  the  cor- 
poration license  tax  did  not  void  the 
seller's  contract  as  one  dealing  with 
the  stock  of  a  corporation  that  had 
forfeited  its  right  to  conduct  a  cor- 
porate business,  since  the  contract 
was  not  with  the  corporation,  and 
did  not,  by  its  terms,  involve  the  do- 
ing of  any  illegal  act  by  the  legally 
defunct  company;  and  while  it  is  a 
universal  presumption  that,  where  a 
contract  can  be  legally  performed.  In 
the  instant  case  by  reviving  the  cor- 
poration, it  will  not  be  presumed  that 
the  parties  Intended  an  illegal  per- 
formance, and  however  worthless  the 
etock  in  the  defunct  cori>oratlon  Is- 
sued to  the  buyer,  nevertheless  the 
seller's  contract  was  to  buy  back 
the  certificates.  Irrespective  of  their 
value,  upon  demand.  Fltes  v.  Marsh. 
171  Cal.  487,  153  F  926. 

60.  Armstrong  v.  Orler,  220  Mass. 
112,  107  NE  392. 

83.  Trenholm  v.  Kloepper,  8$ 
Nebr.  236.  129   NW  436. 

e*.  McKay  v.  McCarthy,  146  Iowa 
146,   123  NW  756,    84   LRAN8   911. 

66.  Alexander  v.  Bosworth,  26  C!al'. 
A.  689,  147  P  607. 

88.  Alexander  v.  Bosworth,  26  Cal. 
A.  689,  147  P  607. 

67.  Meurer    v.    American    MovtaiK 

:.  itl 

NY^  719. 


Picture  Mach.  Co.,  61   Misc. 
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Flannery  v.   WeaMls,  Ht  Fai. 
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Where  the  contract  does  not  limit  the  time  for  ex- 
ercising the  option  to  repoxehase  or  resell,  it  must 
be  exercised  within  a  reasonable  time."  Where, 
however,  the  buyer  is  given  the  option  to  retnm 
the  stock,  for  a  limited  time  only,  he  must  exercise 
the  option  within  the  time  limited,'"  but  he  may 
exercise  the  option  at  any  time  during  the  time  lim- 
ited,'^ and  is  not  restricted  to  the  last  day  of  the 
period  specifledJ*  Where  the_  contract  gives  the 
purchaser  the  option  to  retnm  the  stock  after  the 
expiration  of  a  certain  time  and  receive  back  the 
amount  paid,  he  cannot  return  the  stock  and  re- 
ceive his  money  before  the  expiration  of  that  timeJ* 
Where  the  option  has  expired  by  a  failure  to  exer- 
cise it  in  the  time  specified,  it  cannot  be  enforced  in 
the  absence  of  an  agreement  reviving  it  or  a  new 
contract,''*  forbearance  to  sue  upon  cancellation  of 
the  original  agreement  being  sufficient  to  support  a 
new  agreement  wl^erein  an  extension  of  time  is 
given,''  aJthough  it  has  been  hdd  that  an  agreement 
extending  such  time  works  a  substantial  modifica- 
tion of  the  contract." 

[^  1060]  (3)  Notice,  Tender,  and  Demand.'^ 
Where  the  contract  provides  that  a  certain  notice  of 
the  intention  to  return  the  stock  must  be  given,  such 
notice  must  be  given  in  the  manner  prescribed  in 
the  contract,'*  and  the  necessity  for  such  notice  is 
not  dispensed  with  by  reason  of  an  independent 
transaction  under  which  the  certificates  of  stock  are 
held  as  collateral  security  by  the  seller."    But  the 


notice  is  to  be  read  according  to  the  obvious  inten- 
tion of  the  parties,  in  spite  of  clerical  errors  or 
omissions  which  can  be  corrected  by  a  perusal 
thereof,  and  it  will  not  be  held  invalid  by  reason  of 
such  errors,"  especially  where  the  seller  has  made 
no  complaint  thereof,  but,  after  its  receipt,  has  re- 
pudiated the  contract  on  another  ground.*^ 

Tender  and  demand.  The  purchaser  most  also 
make  a  tender  of  the  stock  and  demand  a  repur- 
chase thereof  by  the  seller.'^  Such  tender  must  be, 
not  merely  a  suggestion  that  the  seller  perform  his 
agreement,**  but  an  absolute  offer  to  return  the 
stock  and  a  demand  of  payment  in  accordance  with 
the  terms  of  the  contract,**  since  all  acts  in  their 
nature  conditions  precedent  to  the  exercise  of  the 
option  must  be  performed  in  order  to  obligate  the 
promisor.'"  But  a  formal  tender  is  not  necessaiy 
where  the  seller  has  already  expressed  his  inten- 
tion not  to  comply  with  the  agreement  to  repur- 
chase,** or  where  such  a  tender  is  not  required  by 
the  terms  of  the  contract;*'  and  it  has  been  held 
that  a  tender  of  the  shares  to  the  seller  for  repur- 
chase may  be  implied.**  It  has  also  been  held  that 
such  tender  may  be  waived;**  but  an  agreement  ex- 
tending the  time  for  exercising  the  option  does  not 
amount  to  a  waiver,  where  sucn  extension  is  accom- 
panied by  a  provision  that  the  contract  is  to  remain 
in  force,"*  and  where  a  tender  is  not  made  until 
after  the  expiration  of  the  optioq  period  or  within 
a  reasonable  time  thereafter,  the  purchaser  cannot 


efc  Armstronr  t.  Orler,  220  Mass. 
112,  107  KB  192;  Paulson  v.  Weeks, 
80  Or.  468,  167  P  690,  AnnCaslSlSD 
741.  See  Klncatd  v.  Overshlner,  171 
111.  A. -87. 

[a]  xumrtMitl— .  'Where  stock  is 
sold  under  an  agreement  to  repur- 
chase at  the  option  of  the  buyer,  a 
demand  that  the  seller  repurchase 
within  nine  months  after  the  first 
sale  Is  in  time.  AimstronK  v.  Orler, 
220  Mass.  112,  107  NB  892. 

[b]  aatlrtMtloB  of  tarer. — (1)  A 
contract  giving  the  buyer  the  option 
to  resclna  If  be  becomes  dissatisfied 
with  hla  purchase  at  any  time  there- 
after sets  a  reasonable  time  for  the 
exercises  of  the  option.  Paulson  v. 
Weeks,  80  Or.  468,  167  P  690,  Ann 
Ca8l91SD  741.  (2)  A  buyer  who  waits 
more  than  seven  years  from  date  of 
sale,  more  than  five  years  from  the 
completion  thereof,  and  more  than 
three  years  from  the  time  he  became 
dissatisfied,  before  exercising  the  op- 
tion to  demand  rescission,  falls  to  ex- 
ercise such  option  within  a  reason- 
able time,  and  loses  his  right  to  re- 
scind.   Paulson  V.  Weeks,  supra. 

70.  Sibley  v.  Barclay,  14  Ala.  A. 
422,  70  S  201  [certiorari  den  195  Ala. 
C94  mem,  70  S  1012  mem];  Scott  v. 
Ooodin,  21  Cai.  A.  178.  131  P  76; 
Boynton  v.  Woodbury,  lOl  Mass.  346; 
Page  V.  ShainwrJd,  169  N.  T.  24$,  62 
NB866,  67  LRA  173  [rev  62  App.  Div. 
<49,  66  NTS  1741. 

71.  Union  Collection  Co.  v.  Oliver, 
23  Cal.  A.  318,  137  F  1C82. 

7a.  Union  Collection  Co.  v.  Oliver, 
2S  Cal.  A.  818,  137  P  1082. 

73.  Grant  v.  Ledwidge,  109  Ark. 
297,  160  SW  200. 

74.  Koch  v.  Louden,  199  111.  A.  9; 
Orassmuck  v.  Ehrler,  (Uo.  A.)  207 
SW  287;  Page  v.  Shainwald,  169  N.  T. 
246,  62  NB  856,  67  LRA  178  [rev  62 
App.  Div.   849,   66   NYS   174].        ^^__ 

[a}  A.  pi«ailM  ayUto  to  a  thlM 
pMHMA  to  extend  the  time  for  repur- 
chase Is  not  binding  on  the  seller  un- 
less avch  third  person  had  authority 
to  receive  such  promise  on  behalf  of 
the  purchaser.     Koch  v.  Louden,  199 

n.  Orassmuck  v.  Bhrler,  (Ho.  A.) 
207  8W  287. 


7B.  Sibley  v.  Barclay,  14  Ala.  A. 
422,  70  S  201  tcertlorarl  den  196  Ala. 
694  mem,,  70  S  1012  mem]. 

KoaifiawUon  of  coalMMt  of  aal* 
geaemllj  see  Infra  S  1066. 

Tl,  Tender  or  delivery  of  rtuna* 
gaoaxakly  see  infra  gS  1078-1080. 

78.  Cal. — Fllckinger  v.  Wrenn  Inv. 
Co.,   172  Cal.   132,  166  P  627. 

111. — Osgood  V.  Skinner,  111  111.  A. 
606  [ate  211  111.  £29,  71  NB  869]. 

Iowa. — Doughty  v.  Law,  178  Iowa 
840,  160  NW  22«. 

Mass. — Boynton  v.  Woodbury,  101 
Mass.  846. 

N.  Y. — ^Balrd  v.  Hagen,  148  App. 
Div.  679,  128  NTS  217. 

[a]  Bole  appllsd. — ^Where  the 
agreement  provides  that  the  sellers, 
upon  ninety  days'  notice  in  writing 
will  repurchase  from  the  buyer  "six- 
ty shares"  of  the  stock,  a  notice  to 
each  seller  requesting  him  to  repur- 
chase thirty  shares  of  the  stock  is 
not  a  compliance  with  the  agreement. 
Balrd  v.  Hagen,  148  App.  Div.  679, 
128  NYS  217. 

79.  Balrd  v.  Hagen,  148  App.  Div. 
679,   128  NTS  217. 

80.  Osgood  V.  Skinner,  111  111.  A. 
606  (aS  211  111.  229,  71  NE!  6691. 

81.  Osgood  V.  Skinner,  111  111.  A. 
606  [aft  211  111.  229,  71  NE  869]. 

88.  Flickinger  v.  Wrenn  Inv.  Co., 
172  Cal.  132,  166  P  627. 

83.  '  Alexander  v.  Bosworth,  26  Cal. 
A.   589,   147  P  607. 

84.  Cal. — Alexander  v.  Bosworth, 
26  CaL  A.  589,  147  P  607. 

Oa. — Morris  v.  Veach,  111  G^  436, 
36  SB  753. 

Iowa. — ^Doughty  v.  Law,  178  Iowa 
840,  160  NW  226;  Hamilton  T.  Pinne- 
gan,  117  Iowa  623,  91  NW  1039. 

Minn. — Lyons  v.  Snider-  136  Minn. 
262,  161  NW  682. 

Wis. — Strait  V.  Northwestern  Steel, 
etc..  Works,  148  W«s.  264,  134  NW 
387. 

[a]  •nflolsaioj^— A  letter  from 
buyer  to  seller  stating  that  he  was 
dissatisfied  and  wanted  his  money 
back,  and  that  the  seljer  should  come 
and  take  the  stock  and  give  him  his 
money,  not  only  indicates  an  election 
by  plaintiff   to   resell   the   shares   of 


stock,  which  he  had  bought  bat  con- 
stitutes a  tender  thereof,  within  a 
statute  providing  that  "an  offer  in 
writing  ...  to  deliver  a  written  in- 
strument or  specific  personal  prop- 
erty, if  not  accepted,  is  equivalent  to 
the  actual  tender"  thereof.  Hamilton 
V.  Pinnegan,  117  Iowa  628,  91  NW 
1039.  To  same  effect  Doughty  v. 
Law,  178  Iowa  840,  160  NW  286. 

85.  Alexander  v.  Bosworth,  26  Cal. 
A.  689,   147   P  607. 

8a,  Osgood  V.  Skinner,  211  111.  229, 
71  NB  869  (aff  111  HI.  A.  6061;  Ha- 
gulre  V.  Halsted,  18  App.  Div.  228,  45 
NTS  783. 

[a]  Xnla  applied^— Where  defend- 
ant transferred  certain  stock  to  plain- 
tiffs as  a  part  of  the  purchase  price 
of  other  property,  under  a  contract 
agreeing  to  repurchase  it  at  the 
transferees'  election,  and,  before  the 
time  specified  in  the  contract  for  the 
exercise  of  the  option,  defendant  no- 
tified one  of  the  transferees,  who  was 
acting  for  the  other  as  well  as  him- 
self, that  he  would  not  perform  the 
repurchase  agreement,  and  there  was 
evidence  that  such  other  transferee 
knew  of  such  refusal,  and  thereupon 
caused  notice  of  his  election  *to  de- 
mand a  repurchase  to  be  given,  and 
sent  the  certificates,  duly  assigned,  to 
a  bank  at  defendant's  place  of  busi- 
ness, with  Instructions  to  transfer 
them  to  defendant  on  his  payment 
of  the  amount  due,  of  which  defend- 
ant was  notified  by  the  bank,  such 
acts  constituted  a  sufficient  tender 
of  the  stock.  Osgood  v.  Skinner,  211 
111.  229,  71  NB  869  [aff  111  UL  A 
6061. 

87.  Doughty  V.  Iaw,  178  Iowa  840, 
160   NW  226. 

88.  Bchtemach  v.  Moncrief,  94 
Kan.  764,  147  P  860. 

[a]  A  tender  mttf  bo  Impillefl  from 
the  purchaser's  communication  to  the 
seller  announcing  his  election  to  sell 
his  shares.  Bchternach  v.  Moncrief, 
94  Kan.  764,  147  P  860.  ^, 

at.  Alexander  v.  Bosworth,  26  Ctl. 
A.  689,  147  P  607:  Bchternach  v.  Mon- 
orlef,  94  Kan.  764,  147  P  860. 

•0.  Alexander  v.  Bosworth.  26  Cal. 
A.  689.  147  P  607. 


I  in  the  Uw  MO  oumuUtlve  AnnoUUons.  same  title,  page  and  note  number. 
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assert  that  a  tender  was  waived  by  a  statement  of 
the  seller  made  after  such  period.'^  Where  sueh 
is  the  evident  intention  of  the  parties,  the  return 
of  the  stock  and  the  repayment  of  the  purchase 
price  are  to  be  simultaneous  acts,  and  the  pur- 
chaser is  not  bound  to  convey  the  stock  before  re- 
ceiving repayment.** 

[i  1061]  (4)  'Amoniit  of  Recovery  by  Purchaa- 
er.**  Where  the  contract  fixes  the  price  of  repur- 
chase, the  purchaser  in  electing  to  resell  may  recover 
the  price  so  fixed,'*  and  is  not  limited  to  damages 
measured  by  the  difference  between  the  market 
value  of  the  stpck  at  the  time  of  the  breach  and 
the  sum  named  in  the  contract,""  although  he  delays 
action  upon  the  seller's  solicitations  and  representa- 
tions that  if  given  time  he  could  and  would  comply 
with  his  obligation.*"  K  the  seller  refuses  or  neg- 
lects to  comply'  with  a  proper  notice  and  proper 
tender,  and  the  purchaser  continues  to  hold  the 
shares  in  his  control  and  possession  and  to  be  will- 
ing and  ready  to  transfer  them  to  the  seller,  he  is 
entitled  to  recover  the  full  amount  stipulated  in 
the  agreement  with  interest  as  damages;*^  or  if  the 
contract  is  unenforceable,  he  may  recover  the 
amount  he  paid  on  the  stock  with  interest  from 
the  time  of  a  proper  demand  to  repurchase.*' 
— DednctioiiB.  Where  the  contract  so  provides,  a 
proportionate  share  of  the  corporation 's  lossea  must 
be  deducted  from  the  amount  payable  to  the  pur- 
chaser;** but,  although  it  was  intended  to  permit 
the  stock  sold  to  stand  on  an  equal  footing  with 
preferred  stock,  dividends  on  preferred  stock  is  not 
a  proper  item  of  loss  to  be  considered;^  nor  can  a 
depreciation  in  the  value  of  the  corporation's  plant 


in  addition  to  money  expended  in  improvements  be 
chargeable  as  a  loss  .under  such  ^  contract,  where 
the  corporation  had  never  before  charged  up  depre- 
ciation as  a  loss;*  nor  can  there  be  a  deduction  for 
a  loss  founded  upon  mere  surmise  or  conjecture,* 
or  for  an  alleged  loss  on  deals  found  not  to  exist 
in  fact.* 

[^  1062]  7.  Waxranties— a.  Xbqpress."  The 
contract  of  sale  may  embrace  express  warranties,* 
including  those  which  are  usually  implied,  if  not 
be  does  not  intend  it  as  a  wanfanty,*  a  xepresenta- 
tion  as  a  warranty,  which  enters  as  a  constituent 
element  in  the  transaction,  becomes  a  part  of  the 
contract,  and  may  be  enforced  as  a  warranty.*  But 
where  the  contract  contains  particular  warranties 
expressed.''  Unless  tbe  seller  expressly  states  that 
as  to  the  stock  sold,  the  purchaser  cannot  recover 
upon  oral  representations  made  in  the  course  of  the 
negotiations.'**  An  undertaking  by  the  seller  to  pay 
one  hundred  cents  on  the  dollar  for  the  stock  within 
a  gniven  time  is  not  an  undertaking  to  indemnify  the 
piuchaser  against  loss  resulting  from  the  stock  be- 
coming worthless  on  the  market  after  that  time;^' 
nor  is  it  an  unconditional  agreement  to  pay  wi^- 
in  a  given  time  a  sum  equal  to  the  par  value  of  the 
stock.'* 

Value  of  stock.  The  seller  may  give  an  express 
warranty  as  to  the  value  of  the  stock  sold.'*  Bep- 
'resentations  of  fact  as  to  the  property  of  the  cor- 
poration,  its  productiveness,  the  liabilities  of  the 
C9rporation,  and  other  conditions  relating  to  the 
value  and  desirability  of  its  shares  as  an  investment, 
are  proper  elements  of  such  a  warranty,'*  and  are 
not  objectionable  as  relating  to  property  other  than 


•1.  -WMght  V.  Berger,  114  NTS 
»12. 

9S.  Boynton  v.  Woodbury,  101 
Hasa.  S46. 

93.  BanaffMi  or  anrnwat  of  rooov- 
•ry  K«B«n]ly  see  infra  ({  1095-1099. 

Mk  Bchternach  v.  Moncrlef,  94 
Kan.  754,  147  P  SSO;  Lyons  ▼.  Snider, 
138  Minn.  262,  161  MW  532;  Klein  v. 
Johnson,  191  Ho.  A.  453,  178  SW  262. 

[a]  Pdo*  paid  I— Where  a  seller  of 
stock  breached  his  contract  to  repur- 
chase at  the  price  paid  by  the  buyer, 
the  buyer  could  recover  the  price 
paid  on  tenderlns  the  stock.  Klein  v. 
Johnson,  191  Mo.  A.  458,  178  SW  262. 

95.  Ekshtemach  v.  Moncrlef,  94 
Kan.  764.  147  P  860. 

96.  Schternach  v.  Moncrlef,  94 
Kan.  761,  147  P  860. 

97.  Boynton  v.  Woodward,  101 
Mass.  346. 

98.  Whaley  y.  O'Qrady,  22  Man. 
379,  4  DomLR  485,  21  WestLR  617 
[allowing  spp  (Man.)  1  DomliR  224, 
19  WestLR  885]. 

[a]  mnl*  agmiisA. — Where  the 
■ales  asent  of  defendants,  an  Incorpo- 
rated company  empowered  to  engage 
In  the  business  of  company  promo- 
tion and  of'  selling  corporate  shares, 
induced  plaintiff  to  buy  shares  of  an- 
other company  by  representing  that 
defendants  had  power  to  repurchase 
this  stock  within  a  certain  time  If 
plaintiff  desired  to  sell,  and  defend- 
ants received  the  purchase  price 
therefor  from  plain  till  and  afterward 
refused  the  purchaser's  demand  to  re- 
purcbaae  the  shares,  plaintiff  is  enti- 
tled, upon  surrendering  the  stock  to 
defendants,  to  recover  the  sura  paid 
thereon  with  interest  from  the  time 
of  his  demand  on  them  to  repurchase, 
as  the  contract  was  unenforceable. 
Whaley  v.  COrady,  22  Man.  379,  4 
DomLR  486,  21  WestLR  617  tallow- 
ing app  (Man.)  1  DomLR  224,  19 
WestLR  886]. 

•9.  Watson  v.  Virginia-Carolina 
Lumber  Co.,  93  S.  C.  1,  75  SE  1020. 

[a]  Xionm  on  opea  •coonntS'— Un- 
der a  contract  to  repurchase  corpo- 
rate stock  at  speolfled  price  less  pro- 


portionate share  of  company's  losses, 
if  any,  loss  on  open  accounts  is  not 
chargeable,  in  the  absence  of  testi- 
mony that  they  were  made  during  the 
period  covered  by  the  contract.  Wat- 
son V.  Virginia-Carolina  Lumber  Co., 
93  S.  C.  1,  75  BE  1020. 

1.  Watson  V.  Virginia-Carolina 
Lumber  Co.,  93  8.  C  1.  75  BE  1020. 

U.  Watson  V.  Virginia-Carolina 
Lumber  Co.,  93  S.  C.  1,  76  SE  1020. 

3.  Watson  y.  Virginia-Carolina 
Lumber  Co.,  93  8.  C.  1,  75  BE  1020. 

4.  Watson  V.  Virginia-Carolina 
Lumber  Co.,   B3  S.  C.   1,   76  BE  1020. 

B.  Warranties  on  Balaa  of  peirsoiial 
property  generally  see  Sales  [35  Cyc 
865  et  seql. 

6.  Hawks  v.  Bright.  61  La.  Ann. 
79,  24  8  616;  Tllton  v.  Whittemore, 
202  Mass.  39,  88  NE  329;  Meyer  T. 
Levy,  156  App.  IMv.  746,  142  NTS  61; 
Nashville  Fourth  Nat.  Bank  v.  Stahl- 
man,  132  Tenn.  S67,  178  SW  942,  LRA 
1916A  568. 

[a]  To  pay  dlvidenda^— (1)  A  con- 
tract between  a  bank  and  the  pro- 
moter of  a  corporation,  whereby  the 
promoter  agrees  to  purchase  from  the 
bank  certain  stock  and  to  pay  divi- 
dends unpaid  by  the  corporation, 
makes  the  promoter  liable  for  such 
dividends,  although  not  earned  nor 
declared  by  the  corporation.  Nash- 
ville Fourth  Nat.  Bank  v.  Stahlman, 
132  Tenn.  367,  178  SW  942,  LRA1916 
A  568.  (2)  Where,  as  collateral  to 
an  agreement  to  repurchase,  the  sell- 
er guarantees  the  payment  of  divi- 
dends, the '  guaranty  ccntinues  only 
during  the  time  in  which  the  pur- 
chaser might  require  the  seller  to  re- 
purchase the  stock.  Tllton  v.  Whitte- 
more, 202  Mass.  39,  88  NE  329.  (3) 
Where  the  corporation  becomes  dis- 
solved and  its  corporate  rights  for- 
feited, the  seller  is  no  longer  liable 
on  his  guaranty.  Hawks  v.  Bright, 
51  La.  Ann.  79,  24  S  616;  Columbus 
Trust  Co.  V.  Moshier,  61  Misc.  270, 
100  NTS  1066  [aff  121  App.  Div.  906, 
106  NTS  1121]. 

7.  Pendleton  v.  Harris-E&nery  Co., 
124  Iowa  sei,  100  MW  117  (character 


of  stock) ;  Humphrey'  v.  Merrlam,  46 
Minn.  413,  49  NW  199. 

8.  Worthlngton  v.  Herrmann,  89 
App.  Div.  627,  88  NTS  78  [aff  180 
n7  T.  569  mem,  73  NE  1134  mem]. 

9.  Titus  V.  Poole,  146  N.  T.  414, 
40  NB  228  [aff  73  Hun  383,  26  NTS 
461]. 

l(k  Humphrey  v.  Merriam,  46 
Minn.  413,  49  NW  199. 

11.  Morris  v.  Veach,  111  Ga.  436, 
36  SE  763. 

la.  Morris  v.  Veacb.  Ill  Oa.  436, 
36  SE  753. 

13.  Poole  T.  Ctorker,  IS  Qa.  A.  622, 
83  SE  1101;  Titus  v,  Poole,  146  N.  T. 
414,  40  NE  228  [aff  73  Hun  888,  26 
NTS  461];  Robertson  v.  Moses,  16 
N.   D.   351,    108    NW  788. 

[a]  ZUastiwtion.  —  An  agreement 
to  take  stock  off  of  the  other  con- 
tracting party's  hands  at  not  less 
than  par  at  any  time  after  a  certain 
date,  unless  it  pays  certain  dividends, 
is  a  continuing  guaranty  of  the  value 
of  the  stock  nnd  not  invalid  for  tm- 
certalnty  as  to  the  time  of  the  i>er- 
formance.  Poole  v.  Corker,  16  Ga.  A. 
622,  83  SB  1101. 

Implied  warranty  aa  to  valiM  see 
infra  {  1064. 

14.  111. — Coal  Belt  Electric  R.  Co. 
V.  Peabody  Coal  Co.,  230  111.  164,  82 
NE  627,  120  AmSR  282,  13  LRANS 
1144. 

Mass. — Childs  y.  Krey,  199  Mass. 
352,  85  NE  442. 

Minn. — ^Humphrey  v.  Merriam,  46 
Minn.  413,  49  NW  199. 

N.  J.— PhUlips  V.  Crosby,  69  N.  J. 
L.  612,  55  A  814. 

N.  T. — Worthlngton  v.  Herrmann, 
89  App.  Div.  627.  88  NTS  76  [aff  180 
N.  T.  559  mem,  73  NE  1134  memj. 

S.  C— Her  v.  Jennings,  87  S.  C.  87, 
68  SE  1041. 

Wash. — ^Pacific  Power,  etc.,  Co.  v. 
White,  96  Wash.  18,  164  P  602. 

[a]  Bnl*  appjlad^— (1)  Where  an 
option  for  the  purchase  of  corporate 
stock,  which  is  a  mere  offer  and  ex- 
ecuted only  by  the  owners  of  the 
stock,  recites  that  the  corporation  is 
the  owner  of  the  asoeta  and  indebted 
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the  thing  sold,**  and  where  stock  is  bought  on  the 
strength  of  such  repvesentations,  the  absence  of 
knowledge  on  the  part  of  the  seller  does  not  affect 
the  purchaser's  right  to  recover  for  a, breach  of 
the  warranty.^*  But  a  mere  expression  of  opinion 
as  to  matters  affecting  the  value  of  the  stock  does 
not  constitute  a  warranty .^^  A  warranty  that  the 
stock  transferred,  or  the  title  thereto,  is  free  and 
clear  of  all  encumbrances,  debts,  or  liabilities,  is 
not  a  warranty  that  the  corporation  itself  is  free 
from  indebtedness.*'  A  warranty  against  corporate 
liabilities,  undisclosed,  or  contingent,  or  otherwise, 
is  continuing;*"  and  "liabilities"  within  such  a 
warranty  are  not  limited  to  contractual  liabilities, 
but  include  liabilities  for  torts.^" 

Genuineness.  A  warranty,  indorsed  on  a  certifi- 
cate of  stock,  of  the  genuineness  of  signatures  to  a 
blank  assignment  of  the  certificate  is  not  a  special 
but  a  general  continuing  warranty,'*  and  does  not 
■lose  its  efficacy  on  the  transfer  of  the  certificate- by 
the  buyer;'*,  and  the  fact  that  the  brokers  who  seU 
the  stock  for  another  and  warrant  the  genuineness 
of  the  signatures  indorse  their  firm  name  on  the 
certificate  at  the  buyer's  request  is  of  no  conse- 
quence as  respects  the  seller's  liability  on  the  war- 
ranty." 


Oosflideiation.'*  A  purchaser's  payment  tar 
porate  stock  is  a  good  consideration  for  the  seller's 
promise  to  pay  a  certain  annual  dividend  if  the 
corporation  fails  to  do  so.">  A  warranty  whereby 
one  having  an  executory  contract  of  purchase  of 
stock  is  induced  to  proceiad  to  a  consummation  of  it 
when  not  legally  bound  to  do  so  is  based  on  a  suf- 
ficient consideration.*^ 

[.$  1063]  b.  Implied  Warrantdes— (1)  In  G«t- 
WaL  Except  where  there  is  something  in  the  con- 
tract or  in  the  circumstances  of  the  case  to  repel  the 
presumption,'^  a  seller  of  stock  impliedly  warrants 
that  he  is  the  owner  of  the  stock'  sold  and  is  au- 
thorized to  transfer  the  title  thereto,''  or  that  he 
will  procure  the  execution  of  a  valid  transfer  by  one 
who  has  the  right  to  transfer  the  stock;"  and  that 
the  stock  sold  is  genuine  and  legally  what  it  pur- 
ports to  be;'"  and  in  the  absence  of  fraudulent  rep- 
resentations there  is  no  other  implied  warranty,'* 
and  if  the  purchaser  desires  further  protection,  he 
must  exact  a  special  warranty.*'  The  seller  war- 
rants that  the  certificate  is  issued  by  the  duly  con- 
stituted ofELcers  of  the  corporation  and  is  sealed  with 
its  genuine  seal;"  but  he  does  not  warrant  that 
it  has  not  been  fraudulently  issued  by  .the  ofSoers 


to  the  amount  shown  In  an  annexed 
schedule,  tho  recital  and  schedule 
amount  to  a  representation,  and  can- 
not be  regarded  as  merely  descrip- 
tive, as  showing  the  understanding 
that  led  up  to  the  agreement.  Worth- 
Ington  v.  Herrmann,  89  App.  Dlv.  627, 
88  NTS  76  [aft  180  N.  T.  559  mem, 
78  NB  1134  rnem].  (2)  The  state- 
ment as  to  the  financial  condition  of 
a  corporation  affirmed  by  a  director 
as  being  correct  -with  the  books  to 
Induce  tl;e  purchase  of  stock  is  an 
express  warranty  if  relied  upon  by 
the  purchaser.  Iler  v.  Jennings,  87 
S.  C.  87.  68  SB  1041.  C3)  Where  the 
seller  guarantees  that  the  liabilities 
of  the  company  do  not  exceed  a  cer- 
tain amount  by  more  than  a  given 
sum,  he  Is  liable  thereon  for  the 
amount  of  the  excess  of  liabilities 
over  that  sot  forth  less  the  given 
sum.  Chllds  v.  Krey,  199  Mass.  352, 
86  NB  442. 

[b]  Xatteni  not  Isuflnded. — On  a 
sale  of  electric  railway  stock,  a  war- 
ranty that  the  company  owned  a 
power  house  with  machinery  therein, 
a  pump  house  and  machinery  con- 
nected therewith,  a  battery  house 
and  other  appurtenances,  all  of  which 
property  was  to  be  mentioned  in  an 
Inventory  then  being  made  by  the 
parties,  did  not  include  an  easement 
for  drawing  water  from  a  pond,  not 
mentioned  in  the  warranty  or  the  In- 
ventory, and  not  in  fact  belonging  to 
the  company.  Coal  Belt  Electric  R. 
Co.  v.  Peabody  Coal  Co.,  230  111.  164, 
82  NE  627,  120  AmSR  282,  13  LRANS 
1144. 

[c]  Bstaob  of  wutraaty. — A  war- 
ranty that  there  were  no  assessments 
"about  to  be  made"  upon  the  stock  is 
not  broken  by  the  fact  that  shortly 
after  the  sale  the  stockholders,  by 
agreement,  issued  new  stock  to  be 
purchased  by  themselves,  the  pro- 
ceeds to  be  applied  In  payment  of 
debts.  Humphrey  v.  Merriam,  46 
Minn.  413,  49  NW  199. 

16.  Phillips  V.  Crosby,  69  N.  J.  L. 
612,  55  A  814. 

16.  Her  V.  Jennings,  87  S.  C  87, 
68  SB  1041. 

17.  Stalnaker  v.  Janes,  68  W.  Va. 
176.  69  SB  651. 

[a]  Malm  tmlMl^-An  expression 
of  opinion  by  the  seller  of  shares  of 
nondividend  bearing  stock'ln  a  min- 
ing corporation,  as  to  what  dividends 
it  will  pay  and  the  time  of  payment 
thereof,  accompanied  by  the  general 
statement   that   be    had    "Inside   in- 


formation," does  not  constitute  a 
warranty.  Stalnaker  v.  Janes,  68  W. 
Va.   176,   69  SB  661.  .«    »   . 

1&  Williams  V.  Hanna,'  40  Ind. 
635. 

19.  Pacific  Power,  etc.,  Co.  ▼. 
White,  96  Wash.  18,  164  P  602. 

ao.  Pacific  Power,  etc,  Co.  ▼. 
White,  96  Wash.  18.  164  P  602. 

31.  Basaett  v.  Perkins,  66  Misc. 
103.  119  NTS  SB4. 

aa.  Bassett  v.  Perkins,  66  Misc. 
103,  119  NTS  S64. 

as.  Bassett  v.  Perkins,  65  Misc. 
103,  119  NTS  354. 

34.  OonsldATatioii  for  ooatriwt 
gvnerally  see  supra  {  1052. 

as.  Crook  V.  Scott,  6B  App.  Dlv. 
139,  72  NTS  516  [aft  174  N.  T.  620 
mem,   66   NB  1106   mom]. 

[a]  Xaaaon,  for  rol*. — ^"The  sale 
of  the  stock  and  the  execution  by  the 
defendants  of  the  agreement  was  one 
transaction  by  which  tho  plaintiff 
bought  and  paid  for  the  stock,  the 
consideration  being  the  transfer  of 
the  stock  by  the  corporation  and  the 
agreement  by  the  defendants  sought 
to  be  enforced."  Crook  v.  Scott,  65 
App.  Dlv.  139,  143,  72  NTS  U6  [aff 
174  N.  T.  520  mem,  66  NB  1106 
mem]. 

ae.  Pacific  Power,  etc.,  Co.  v. 
White,  96  Wash.  18,  164  P  602. 

37.  Allen  v.  Pegr&m,  16  Iowa  168; 
Currle  v.  White,  31  N.  T.  Super.  166, 
6  AbbPrNS  352,  37  HowPr  330  [rev 
on  other  grounds  45  N.  T.  822]. 

[a]  Bale  on  tliii*. — The  rule  that 
the  seller  Impliedly  warrants  his  title 
to  what  he  assumes  to  sell,  and  con- 
sequently its  existence,  does  not  nec- 
essarily apply  to  sales  of  stocks  on 
time,  since  the  passage  of  the  statute 
(4  Edmonds  St.  at  Large  p  110),  le- 
galizing Such  sales,  although  the  sell- 
er is  not  the  owner  thereof  at  the 
time  of  the  sale.  Currle  v.  White,  31 
N.  T.  Super.  166,  6  AbbPrNS  352,  37 
HowPr  330  [rev  on  other  grounds  46 
N.  T.  822].  _     . 

as.  Ark. — St.  liOUls  Bankers' 
Trust  Co.  V.  McCloy,  109  Ark.  160,  159 
SW  205,  47  LRANS  883. 

111. — Burwash  v.  Ballon,  230  111.  84, 
82  NB  355,  15  LRANS  409  [aft  132 
111.  A.  71];  Hlgglns  v.  Illinois  Trust, 
etc..  Bank,  193  111.  394,  61  NB  1024 
[afl  96  ni.  A.  29];  Strong  v.  Lieoffier, 
85  111.  73;  Rogan  V.  Illinois  Trust, 
etc.  Bank,  93  111.  A.  39  [aft  194  111. 
600,  62  NB  834]. 

Iowa. — Allen  v.  Pegram,  16  Iowa 
163. 


La. — State  v.  North  liouialana,  etc 
R.  Co.,  34  La.  Ann.  947. 

N.  J.— Wood  V.  Sheldon,  42  N.  3.  h. 
421.  86  AmR  523. 

N.  T. — Shotwell  V.  Uali.  38  Barb. 
446. 

Pa. — ^Peoples'  Bank  v.  Kurts,  99 
Pa.  844,  44  AmR  112. 

Can. — Castleman  v.  Waghom,  41 
Can.  8.  C.  88  [allowing  app  It  B.  C 
351.  7  WestLR  412]. 

89.  Castleman  v.  Waghorn,  41  Can. 
S.  C.  88  [allowing  app  18  B.  C  861, 
7  WestLR  4121. 

SO.  U.  S.— Matthews  v.  Massa- 
chusetts Nat.  Bank,  16  F.  Cas.  No. 
9,286,  Holmes  896. 

111. — Burwash.  v.  Ballou,  230  HI.  81 
82  NB  855,  16  LRANS  409  [afl  182 
HI.  A.  711;  Htggins  v.  Illinois  Trust, 
etc..  Bank.  198  111.  394,  61  NB  1024 
[aff  96  111.  A.  29];  Strong  v.  Liooffler. 
85  111.  73;  Rogan  v.  Illinois  Trust, 
etc..  Bank,  98  III.  A.  89  [aff  194  RL 
600.   62  NB  834]. 

Iowa. — ^AUen  v.  Pegram,  16  Iowa 
163. 

La. — Lincoln  v.  New  Orleans  Exp. 
CO.,  45  La.  Ann.  729,  12  S  937. 

N.  J. — ^Wood  V.  Sheldon,  42  N.  J.  L. 
421,  36  AmR  623. 

N.  T. — New  Tork  Fifth  Ave.  Bank 
v.  Forty-Second  St..  etc.,  R.  Co.,  137 
N.  T.  231.  33  NE  378.  33  AmSR  712, 
19  LRA  331;  Titus  v.  Poole,  73  Bun 
3S3,  26  NTS  461  [aft  146  N.  T.  414, 
40  NB  2281;  Shotwell  ▼.  Mali,  38 
Barb.  445;  Cazeai?x  v.  Mall,  25  Barb. 
578. 

Pa. — Peoples'  Bank  v.  Kurtz,  99  Pa. 
344,  44  AmR  lie. 

31.  Rogan  v.  Illinois  Trust,  etc. 
Bank,  93  111.  A.  39  [aft  194  111.  600, 
62  NB  838];  Clarke  V.  Marks.  Ill  Me. 
218.  88  A  718. 

[a]  Bui*  •vpUad'— Where  an  offl- 
cer*of  the  corporation,  who  owns  sub- 
stantially all  of  the  stock,  sells  Ub 
stock,  the  purchaser  cannot  enjoin 
the  collection  of  an  accommodation 
note  executed  by  such  officer  for  the 
corporation  to  himself  and  indorsed 
by  him  to  another,  on  the  ground 
that  the  officer  is  estopped  to  collect 
such  note,  where  he  made  no  mis- 
representations as  to  the  assets  of 
the  corporation  at  the  time  of  the 
sale.  Clarke  v.  Marks,  111  Me.  21S, 
88  A  718 

30.  Hi'ggins  V.  Illinois  Trust,  etc.. 
Bank,  198  III.  894,  61  NB  1024  [aS 
96    HI.    A.    29]. 

33/  People's  Bank  v.  Kurts,  *9  Pa. 
344,  44  AmR  118. 


ror  Utetr  MUM*.  OavelopBuata  and  dhUfsa  In  the  Uw  ■••  evmulatlv*  AnnotaUona,  aaaa*  tlU*.  pace  and  noU  aumber. 
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in  excess  of  their  powen,**  and  in  aneh  a  ease  the 
purchaser  has  no  recourse  against  him,^°  but  may  re- 
cover from  the  corporation  or  the  officers."  Where 
the  buyer  obtains  a  clear  and  unencumbered  title  to 
the  stock  with  the  right  to  compel  the  corporation  to 
recognize  the  transfer,  there  is  no  breach  of  the 
implied  warranty  asto  title;''  and  since  the  war- 
ranty ia  only  ag^ainst  legally  enforceable  demands 
against  the  stock,'*  an  unenforceable  demand,  how- 
ever just  in  morals,  is  -  not  an  encumbrance  which 
constitutes  a  breach  of  the  warranty."  The  exist- 
ence of  a  valid  lien  npon  the  stock  is  such  a  defect 
in  the  title  as  will  avoid  the  buyer's  liability  under 
an  implied  warranty  of  title  ;*"  and  a  sale  by  the 
corporation  of  the  stock  issued  by  it  without  author- 
ity violates  the  implied  warranty  on  the  part  of 
the  seller  of  the  existence  and  validity  of  the  stoek, 
and  entitles  thb  purchaser  to  recover  the  price.** 

Stock  of  de  facto  corporation.  The  seller  of  cer- 
tificates of  stock  does  not  thereby  impliedly  war- 
rant that  the  corporation  by  which  they  were  issued 
is  a  corporation  de  jure,  it  being  sufficient,  so  far  as 
any  implied  warranty  is  concerned,  if  they  were  is- 
sued by  a  corporation  de  facto.'*' 

Oorporation'B  title.  A  transferor  of  stock,  with- 
out representation  or  specification  as  to  the  par- 
ticular property  held  by  the  corporation,  warrants 
only  his  title  to  the  stock  and  not  the  title  of  the 
corporation  to  the  property  held  by  it;**  and  in  the 
absence  of  fraudulent  concealn^eiit  or  misrepresen- 
tation, failure  of  title  of  the  corporation  to  its  prop- 


erty furnishes  no  ground  for  an  action  of  huUTty  ot 
transfers  of  stock,  based  on  errors  o^  breach  of  war- 
ranty.** 

[(  1061]  (2)  Qiudity  or  Valne.*<!  The  rule  of 
caveat  emptor  applies  to  a  sale  of  stock,  and  a  seller 
thereof  can  be  made  liable  only  for  misrepiresenta- 
tion  or  fraud  ;**  and  hence  as  a  general  rule  a  seller 
of  stock  does  not  impliedly  warrant  its  quality  or 
value.*'  It  has  been  held,  however,  that  there  is  an 
implied  warranty  that  the  seller  will  deliver  market- 
able shares  free  from  encumbrances,  and  stock  worth 
as  much  as  any  other  share  of  the  same  class;**  and 
that  a  stipulation'  or  agreement  to  transfer  stock 
imports  that  it  is  of  some  value,  although  for  the 
purpose  of  making  a  binding  contract  it  is  not  im- 
portant how  valuable.** 

[i  1Q65]  8.  Modification.*°  Where  a  contract 
relative  to  a  purchase  or  sale  of  stock  has  not  been 
performed,  the  parties  thereto  may  by  mutual  con- 
sent modify  it  so  as  to  create  a  new  contract  ;'^  and 
where  the  contract  is  severable,  it  may  be  modified 
and  become  executed  in  one  part  without  affecting 
the  other  part.°*  But  where  the  contract  is  in  writ- 
ing, it  can  be  modified  only  by  a  written  contract,** 
or  by  an  executed  oral  contract.**  The  modifying 
contract  must  be  based  upon  a  sufficient  considera- 
tion,** and  a  voluntary  payment  of  part  of  the  price 
under  the  original  contract,  before  it  is  dne,  does 
not  constitute  such  consideration.**  Where  time  of 
performance  is  of  the  essence  of  the  contract,  an 
agreement  extending  such  time  is  a  material  modi- 


34.  People's  Bank  v.  KurU,  99  Pa. 
>44,  44  AmR  112. 

35.  People's  Bank  y.  Kurtz,  99  Pa. 
344,  44  AmR  112. 

3S.     See  supra   iS   668-689. 

37.  St.  Louis  Bankers'  Trust  Co. 
V.  McCloy,  109  Ark.  160.  159  SW  206, 
47  LRANS  333. 

38.  St.  Lioula  Bankers'  Trust  Co.  v. 
McCloy,  109  Ark.  160,  169  SW  206, 
47   LRANS    333. 

39.  St.  Louis  Bankers'  Trust  Co. 
V.  McCloy,  109  Ark.  160,  169  SW  205, 
47  LRANS  333. 

[al  Bnle  applied. — Where  the 
purchaser  makes  a  voluntary  pay- 
ment of  an  unenforcecble  demand  by 
the  corporation  agralnat  the  stock,  he 
cannot  recover  It  from  the  seller  on 
the  Implied  warranty.  St.  Louis 
Bankers'  Trust  Co.  v.  McCloy,  109 
Ark.  160,  1£9  SW  206,  47  LRANS 
333 

40.  Martin  v.  McDonald,  168 
N.  C.   232,    84  8E   258. 

41.  Lincoln  V.  New  Orleans  Exp. 
Co.,  46  La.  Ann.  729,  12  S  937. 

43.  Burwaab  v.  Ballou,  230  111.  34, 
32  NE  356,  IS  LRANS  409  [all  132 
111.  A  71];  Harter  v.  Elzroth,  111 
Ind.  159.  12  NE  129. 

[a]     Sole    appUed. — ^Where    a    per- 
son buys  stock  of  a  de  facto  corpo- 
ration, no  warranty  being  made  that 
It  is  a  de  Jure  corporation,   he   can- 
not avoid  payment  by   showing  that 
the  corporation   was    not   legally    or- 
ganized and  that  the  stock  was  ille- 
fally  Issued.     Burwash  v.  Ballou,  230 
11.  34,  82  NE  365,  15  LRANS  409  [aff 
132  111.  A.  71]. 
43.    State  v.  North  Louisiana,  etc., 
,  34  La.  Ann.  947. 
State  V.  J^orth  Louisiana,  etc., 
,  34  La.  Ann.  947. 
Sxpreas  wanaaty  see  supra  { 


Renton   v.    Maryott.   21    N.   J. 


R.  Co. 
44. 

R.  Co. 
4S. 

1062. 

Bq.  123. 
Caveat  eaistor  »■  aSeotlaf  > 

Fraud  of  seller  in  failure  to  disclose 
facts  see  Sales  [36  Cyc  68,  69]. 

Implied  warranty  of: 
Quality  see  Sales  [35  Cyc  398].    , 
Title  see   Sales    (35   Cyc    395]. 

Judicial  sales  see  Judicial  Sales   [24 

„  Cyc  80]. 

Seller's    liability   for   defect   in   ab- 


sence of  warranty   see   Sales    [36 
Cyc  215]. 
Title  on  sale  on  execution  see  Exe- 
cutions [17  Cyc  1299]. 

47.  Peck  Colorado  Co.  y.  Stratton, 
95  Fed.  741;  Allen  v.  Pegram,  16 
Iowa  163;  Renton  v.  Maryott,  21  N.  J. 
Eq.  123;  Jones  v.  Oarlington,  44  S.  C. 
533,  22  SE  741. 

48.  McClure  v.  Central  Trust  Co., 
1S5  N.  Y.  108,  58  NE  777,  63  LRA  153 
[rev  28   App.  DIv.   433,   63   NYS   188]. 

49.  Van  Arsdale  v.  Brown,  18  Ob. 
Clr.  Ct.  52,  9  Oh.  Clr.  Dec.  4«8. 

60,  See  generally  Contracts  il 
604-615;  Sales  [35  Cyo  124  et  seq]. 

51.  Hall  v.  Butler,  224  Fed.  709, 
140  CCA  249;  Beeson  v.  Wright,  159 
Cal.  133,  112  P  1091. 

[a]  Bule  appUedv— Where  com- 
plainant originally  purchased  certain 
mining  stock  out  of  the  proceeds  of 
a  note  executed  by  him  to  defendant 
and  discounted  on  the  credit  of  de- 
fendant aa  indorser,  with  an  agree- 
ment that  defenda,nt  could  pay  the 
note  and  acquire  the  stock  at  the 
cost  price,  but  subsequent  dealings 
between  the  parties  confused  their 
rights  to  the  stock,  and  thereafter 
complainant  wrote  defendant,  de- 
manding payment  of  interest  on  the 
note,  and  stating  that  complainant 
had  no  right  or  Interest  in  the  stock 
and  was  in  no  way  liable  for  the  pay- 
ment of  the  note,  to  which  letter  de- 
fendant agreed,  the  exchange  of  let- 
ters created  a  new  contract  between 
the  parties,  and  complainant  there- 
after had  no  right  in  the  stock.  Hall 
v.  Butler,  224  Fed.  709,  140  CCA  249. 

53.  Beeson  v.  Wright,  159  Cal.' 
133,   112  P  1091. 

[a]  ZUuBtnttloii. — Where  a  writ- 
ten contract  foi^  the  sale  of  sixty 
shares  of  corporate  stock  fixed  a  dif- 
ferent price  for  twenty  of  the  shares 
which  were  not  in  litigation,  but  pro- 
vided that  the  price  was  not  payable 
Until  the  stock  was  transferred  or 
ready  for  transfer  orf  the  books  of 
the  corporation  on  the  termination  of 
the  litigation,  and  after  the  suit  had 
been  decided  in  the  state  court.  It 
was  orally  agreed  that  the  buyer 
shoi^ld  surrender  the  seller's  note  for 
the  price  of  the  twenty  shares  for 
which  the  stock  had  been  deposited 


as  collateral,  and  tbat  the  sale  as  to 
such  shares  should  be  deemed  com- 
plete, the  contract  was  divisible -as  to 
the  twenty  shares,  and  the  oral  ar- 
rangement constituted  an  executed 
contract  of  sale  as  to  that  amount  of 
the  stock.  Beeson  y.  Wright,  16»  Cal. 
133,  112  P  1091. 

53.  Beeson  v.  Wright,  169  CaL  13S, 
112  P  1091. 

64.^  Beeson  y.  Wright,  169  Cal.  133, 
112  P  1091. 

[a]  Bole  applled^-Where  a  writ- 
ten contract  for  the  sale  of  corporate 
stock  partly  deposited  in  court  pro- 
vided that  it  was  subject  to  the  de- 
ternilratlon  of  pending  litigation,  and 
tbat  the  price  was  not  payable  until 
f erred,  a  subsequent  oral  arrange- 
ferred,  a  subsequent  oral  arrange- 
ment by  which  a  part  of  the  price 
was  paid  before  the  stock  was  ready 
to  be  transferred  did  not  so  modify 
the  contract  as  to  permit  a  recovery 
of  the  balance  of  the  price  prior  to 
delivery  or  a  transfer  of  the  stock. 
Beeson  v.  Wright,  169  Cal.  133,  112 
P  1091. 

66.  Beeson  v.  Wright,  169,  Cai.  138, 
112  P  1091;  Kennedy  v.  Lee,  147  Cal. 
596,  82  F  257;  Dittenfass  v.  Horsley, 
177  App.  Div.  143,  163  NYS  626  [aft 
224  N.  Y.  560  mem,  120  NE  S61  mem]. 

[a]  Oonaldenttloa  held  sniBoleiit. 
—Where  a  sale  of  corporate  stock  is 
made  on  the  condition  that  the  buy- 
er shall  obtain  control  of  the  corporis 
tlon,  and  realize  from  the  property  or 
from  a  mine  thereon  a  specified  sura 
within  four  years,  the  execution  of  a 
new  agreement,  before  the  expiration 
of  the  four  years,  whereby  the  buyer 
agrees  to  pay  for  the  stock  whenever 
he  secures  the  specified  sum  from  a 
sale  of  the  property,  or  from  the 
mine  thereon,  is  supported  by  a  suf- 
ficient consideration,  as  it  gives  the 
buyer  the  right  to  continue  to  pos- 
sess the  stock,  and  the  right  to  ex- 
tend his  opportunity  to  make  a  s&le 
of  the  property  or  work  the  mine. 
Kennedy  v.  Lee,  147  Cal.  696,  82  P 
267. 

Ooaalderatloii  for  oontraot  «f 
of  stooi    _ 

50.    Beeson 
112   F  109t)i( 
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fleation;*^  bat  the  faet  of  aneh  modifieation  eon- 

stitates  no  defense  to  a  breaeh  of  the  contract  by 
the  seller,  who  never  delivers  the  stock,  where  the 
conditions  which  the  delivery  was  to  await  have 
been  fnlfllled .«« 

[i  1066]  9.  BasdasioB**— a.  In  GeneraL  The 
general  rules  governing  the  rescission  of  contracts  *" 
apply  to  a  rescission  of  a  sale  of  stock.  An  execu- 
tory contract  to  buy  corporate  stock  is  revocable 
before  performance  if  it  lacks  mutuality.*^  Where 
a  binding  contract  has'  been  executed  it  cannot,  in 
the  absence  of  a  legal  ground  therefor,  be  rescinded 
by  one  party  without  the  consent  of  the  other,*' 
but  it  may  be  rescinded  by  mutual  assent,^*  as  by 
a  subsequent  inconsistent  agreement."*  Unless  the 
cimtract  is  severable  a  rescission  must  be  in  toto.** 

Oi>fei<m  to  rescind.**  The  contract  of  sale  may 
contain,  a  provision  giving  one  or  either  of  the 
parties  the  option  of  rescinding  the  sale  within  a 
specified  time;*^  and  where  such  option  is  not 
exercised  in  accordance  with  its  terms,  the  sale  is 
complete  and  the  promise  to  pay  the  puiohase^rice 
becomes  absolute.**    Thn^,  where  the  seller  agrees  to 


87.  Sibley  v.  Barclay,  14  Ala.  A. 
422,  70  S  201  [certionri  den  195  Ala. 
694  mem,  70  S  1012  mem]. 

68.  Fuller  v.  Christian,  60  Ml8C. 
646,  9S  NTS  638. 

GS.    Otomm  r*f«>*ao«si 

Action    for    rescission    see   Infra    {{ 

1084.  1086. 
ResolsBlon  and  cancellation  of  stock 

issued  fraudulently  or  Illegally  see 

supra  S  688. 
Rescission: 

By  purchaser  from  corporation  see 
supra  {  667. 

Of-  subscription  see  supra  |  866  et 
seq. 
Termiiutlon   and   rescission   of   con- 
tracts  generally   see   Contracts    {{ 

620-691;  gales  [36  Cyc  127  et  seq]. 

eO.  See  generally  Contracts  {S 
648-691;  Sales  136  Cyc  127  et  seq]. 

m.  Herrln  v.  Scandinavian-Amer- 
ican Bank,  66  Wash.  669,  118  P  648 
(want  of  obligation  upon  the  seller 
to  sell  at  any  price). 

Bavooatloa  of  offer  or  aooeptaao* 
gtnunXtj  see  Contracts  ]{  101-109. 

es.  White  V.  C.  &  Q.  Cooper  Co., 
27  Oh.  Clr.  Ct.  703. 

48.  Moyses  v.  Schendorf,  238  111. 
232,  87  NE:  401  [aft  142  III.  A.  293]. 
See  generally  Contracts  (624. 

[a]  Ooatraot  act  mutiuUlx  xa- 
■e<a4e&r— Relative  to  an  agreement  to 
purchase  stock  in  a  business,  state- 
ments by  the  seller's  attorney  that 
the  purchaser  must  either  pay  for 
the  stock  or  quit  the  management 
of  the  business  and  surrender  the 
keys,  which  latter  the  purchaser  did, 
only  Justifies  the  conclusion  that  the 
purchaser  should  give  up  the  man- 
agement of  the  business,  and  not  that 
the  parties  mutually  rescinded  the 
contract  for  the  purchase  of  the 
stock.  Moyses  v.  Schendorf,  23S  111. 
232,   87  NB  401    [aft  142   111.  A.   293]. 

84.  Scripps  V.  Sweeney,  160  Mich. 
148,  125  NW  72.  See  generally  Con- 
tracts  >  628. 

Ca]  .  Maim  avpUad^— Where  parties 
holding  stock  agree  that  stock  shall 
not  be  sold  to  any  one  other  than  the 
other  parties  collectively,  the  execu- 
tion of  a  subsequent  agreement  for 
the  conveyance  of  the  stock  of  one 
to  another  of  the  contracting  i>artle8, 
which  is  consented  to  conditionally 
by  one  of  the  parties,  and  the  acts  of 
the  parties  in  making  a  subsequent 
contract  with  another  Inconsistent 
with  the  existence  of  the  former 
agreement,  estop  them  from  assert- 
ing Its  existence  as  a  foundation  for 
a  right  to  stock  claimed.  Scripps  v. 
Sweeney,  160  Mich.  148,  126  NW  72. 

SB.  Rlgler  v.  Reid,  186  Mo.  A.  Ill, 
171  SW  952.    See  generally  Contracts 


i  682. 

es.  OyUoB  to  rsDwroluMe  or  rMMlI 
see  supra  it  1068-1061. 

Optloa  to  tannlsat*  contraota  gen- 
waUr  see  Contracts  iS  629-641. 

en.  Quss  V.  Nelson,  200  U.  S.  298, 
26  set  260,  60  L..  ed.  489  [aff  14  Okl. 
296,  78  P  170];  Lawrence  v.  Grimes, 
144  Ga.  112,  86  SB  218;  Quss  v.  Nel- 
son, 14  Okl.  296,  78  P  170  [afl  200 
U.  S.  298,  26  set  260,  60  U  ed.  489]. 

[a]  Oirttoa  to  retam. — The  option 
given  by  an  agreement  for  a  transfer 
of  stock,  together  with  the  owner's 
X)Toxy  as  director,  in  consideration  of 
a  specified  sum  "to  be  considered  an 
option,"  running  until  a  given  date, 
when  an  additional  sum  is  to  be  paid, 
or.  In  lieu  thereof,  all  the  property 
delivered  under  the  agreement  is  to 
be  returned,  is  not  an  option  to  pur- 
chase, but  one  to  return.  Quss  v. 
Nelson,  200  U.  S.  298,  26  SCt  260.  60 
U  ed.  489  [att  14  Okl.  296,  78  P  170]. 

[b]  Altamativa  wovlstons.— Pro- 
visions for  rescissFon  on  the  one 
hand  in  case  of  dissatisfaction,  and 
for  sale  of  the  stock  for  the  pur- 
chaser within  a  specified  time  on 
the  other,  as  being  alternative  in 
character.  See  Lawrence  v.  Orlmes, 
144  Ga.  112,  86  SB  218. 

OB.  Ouss  T.  Nelson,  200  U.  S.  298, 
26  SCt  260.  69  L.  ed.  489  [afC  14  Okl. 
296,  78  P  170]. 

es.  Hudson  V.  Seeley  Specialties 
Co.,  19  Cal.  A.  213,  124  P  1051. 

TO.  Hudson  v.  Seeley  Specialties 
Co.,  19  Cal.  A.  213,  124  P  1061. 

71.  Hudson  v.  Seeley  Specialties 
Co.,  19  Cal.  A.  213,  124  P  1061. 

7S.  Hudson  v.  Seeley  Specialties 
Co.,  19  Cal.  A.  213,  124  P  1051. 

73.  Ryle  v.  Ryle,  41  N.  J.  Eq.  582, 
7  A  484;  Harris  v.  Cary,  112  Va.  862, 
71  SB  651,  AnnCa8l913A  1360.  But 
see  Gage  v.  Fisher,  5  N.  D.  297,  65 
NW  809,  81  LRA  667  (holding  that 
where  a  contract  to  give  a  minority 
stockholder  the  right  to  control  the 
Stock  of  another,  and  vote  it  at  a 
stockholders'  meeting.  Is  entered  into 
to  secure  control  of  the  corporation, 
and  in  reliance  thereon  the  prom- 
isee suffers  to  pass  beyond  his  con- 
trol stock  which.  In  connection  with 
stock  owned  by  him,  wculd  give  him 
control  of  the  corporation,  and  there- 
after the  promisor,  by  threatening  to 
sell  his  stock  to  the  opposing  faction, 
and  thus  give  It  control  of  the  cor- 
poration, compels  the  promisee,  in  or- 
der to  secure  such  stock,  to  purchase 
it  at  a  price  in  excess  of  its  market 
value,  the  contract  of  purchase  can- 
not be  rescinded  by  the  promisee). 

[a]  XUiutsatica. — ^Bquity  will  re- 
lieve a  minority  stockholder  against 


repurchase  the  stock  within  a  specified  time,  if  pre- 
sented, the  contract  gives  the  buyer  an  option  to 
rescind;*"  and  where  he  elects  to  make  sneh  rescis- 
sion the  title  to  the  stock  revests  in  the  seller,^* 
but  on  the  latter's  refusal  to  perform  the  agree- 
ment, the  buyfer  continues  to  own  the  stock  for  the 
seller's  benefit,''  and  may  protect  it  from  an  as- 
sessment and  recover  the  assessment  paid  as  special 
damages.'* 

[(  1067]  b.  Oronnds  of  BesdsBion— (1)  In 
General,  A  contract  of  sale  of  stock  may  be 
rescinded  on  the  ground  of  duress  in  procuring  the 
contract.'*  It  is  not  ground  for  rescission  that 
the  stock  has  depreciated  in  value,  where  such 
depreciation  cannot  be  charged  to  the  fault  of  the 
seller,'*  and  where  there  has  been  no  deception  by 
the  seller  and  the  buyer  has  had  full  opportunity 
for  inspection,  it  is  no  ground  for  rtescission  that  a 
third  person  threatens  a  law  suit  which  might  afFeet 
the  value  of  the  stock,'*  or  that  the  bargain  is  not 
as  good  as  the  buyer  thought  it  would  be.'*  It  has 
been  held  that  a  transfer  for  which  no  consideration 
passed  may  be  rescinded  on  that  ground."    But  on 

agreements  under  which  he  has  sur- 
rendered stock  to  one  controlling  the 
corporate  affairs,  under  pecuniary  no- 
cebsltles  and  unconscionable  demands 
made  by  the  latter,  accompanied  by 
threats  to  destroy  the  value  of  the 
former's  holding.  Ryle  v.  Ryle,  41 
N.  J.  Eq.  582.  7  A  484;  Harris  v.  Cary, 
112  Va.  362,  71  SG  661,  AnnCaBl91SA 
1350. 

Sumsb  aa  gronnd  of  raaorlaaioa  gea- 
axall7  see  Contracts  i{  655,  673. 

74.  Jones  v.  Sidle,  6  Rob.  (La.) 
66;  Furber  v.  Pogler,  97  Ue.  686,  66  A 
614. 

[a]    mnla      applied Where      the 

consideration  of  a  note  consists  of 
the  payee's  agreement  to  transfer 
certain  stock  In  a  corporation,  the 
agreement  is  none  the  less  valid  be- 
cause the  value  of  the  stock  became 
depreciated  by  subsequent  events. 
Furber   v.  Fogler,   97   Me.  685,  65  A 

7B.  U.  8.  Fire  Apparatus  Co.  v.  G. 
W.  Baker  Mach.  Co.,  10  DeL  Ch.  421, 
95  A  294. 

[a]  Bnlo  oppUedj— Where  a  pui^ 
chaser  who  contracts  to  buy  stock  to 
acquire  a  patent  has  an  opportunity 
for  inspection,  and  there  is  no  decep- 
tion, he  cannot  rescind  because  of 
third  person's  threat  to  sue  for  in- 
fringement. U.  S.  Fire  Apparatus 
Co.  v.  Q.  W.  Baker  Mach.  Co.,  10  Del. 
Ch.  421,   95  A  294. 

78.  Latrobe  v.  Dietrich,  114  Md.  8, 
78  A  983;  Moffat  v.  Wlnslow,  7  Paige 
(N.  T.)  124. 

[a]  XUnattatlona.  —  (1)  Where 
buyers  of  stock  In  a  manufacturing 
company  are  actually  placed  In  pos- 
session and  control  of  the  books  of 
the  company,  and  their  agent  repre- 
sents to  the  seller  that  they  do  not 
want  a  detailed  inventory,  but  mere- 
ly a  general  statement  of  the  prem- 
ises and  property  of  the  company, 
the  fact  that  the  plant  ia  not  worth 
as  much  as  the  buyers  agreed  to  pay, 
and  that  some  of  the  personal  prop- 
erty which  the  seller  sold  does  not 
belong  to  him,  does  not  Justify  the 
setting  aside  of  the  purchase  in  the 
absence  of  fraud.  Latrobe  v.  Diet- 
rich, 114  Md.  8,  78  A  933.  (2)  A  court 
of  chancery  will  not  relieve  from  an 
improvident  contract  for  the  pur- 
chase of  stock  which  has  a  specula- 
tive value  in  the  market,  where  the 
sale  is  without  fraud  or  warranty,  al- 
though the  stock  Is  sold  at  a  price 
far  beyond  Its  real  value.  Moffat  v. 
Wlnslow,  7  Paigb   (N.  T.)   124. 

TaUnre  of  ooaslderattoB  see  supn 
{   1062. 

77.  Waldorf  v.  Phillips,  42  Mont 
80,  lll^P  646. 
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the  other  hand  it  hajs  been  held  that,  where  the  eon- 
traet  has  been  executed  and  title  has  passed,  equity 
will  not  set  it  aside  for  want  of  consideration 
alone,^*  and  that  a  sale  cannot  be  avoided  pn  the 
^und  of  want. Of  consideration,  although  the  stock 
IS  worthless,  where  the  contract  contained  no  war- 
ranty or  representation  as  to  the  value  of  the  stock, 
and  the  s^er  had  no  knowledge  when  he  sold  the 
stock  that  it  was  worthless.^"  The  fact  that  the 
corporation  wrcaiigfnlly  refuses  to  transfer  the  stock 
on  its  books  and  issue  new  certificates  does  not  give 
the  purehaser  the  right  to  reseind  the  contract  of 
sale.** 

[M068]  (2)  Fniid«>— (a)  In  Cl«oaraL  A 
sale  of  stock  may  be  rescinded  by  one  party  where 
it  has  been  induced  by  false  and  fraudulent  conceal- 
ments or  representations  on  the  part  of  the  other 
party;*'  and  this  rule  applies  where  the  sale  is 
effected  through  the  agent  of  the  defrauded  party, 
whether  or  not  the  agent  had  authority  to  enter 
into  the  transaction.'*  A  rescission,  however,  can- 
not be  based  on  the  fraud  of  a  third  person  for 

[a]  VimMag. — A  complaint  to  re- 
acind  a  transfer  of  shares  was  suffl- 
cent  where  it  alleged  that  no  con- 
sideration passed  for  the  transfer,  re- 
sardlesc^  of  the  sufSciency  of  allega- 
tlona  that  the  transfer  was  procured 
through  duress,  etc.  Waldorf  v. 
PhlUtps.  42  Mont.  80.  Ill  P  546. 

raUiuw  of  ooaaldenrtioB  ••  gzooBd 
for  »— Jlwaiiig  oo&txaofe  feneraaiy  s^e 
Contracts  S  6a9. 

78.  Peavey  v.  Wells,  136  Minn. 
1X0.  161  NW  508. 

79.  yield  V.  Turley,  (Ky.)  120  SW 

xiuinr*  of  ooMldanttlon  fenexaUy 
see  supra  i   1052. 

80.  Rltchey  v.  McCausland,  34 
PlttsbLegJNS    (Pa.)    26S. 

81.  See     generally     Contracts     {( 


which  the  party  to  the  oon^et  is  not  responsible;*^ 
nor  can  a  rescission  on  the  ground  of  fraud  be  had 
where  the  contract  was  made  voluntarily  and  upon 
a  full  disclosure,*'  or  for  a  mere  breach  of  prom- 
ise,** or  for  a  misrepresentation  by  the  buyer  as  to 
the  reason  why  he  desires  to  purchase  the  stoek 
from  the  seller  at  a  low  price,*'  or  for  a  mere 
refusal  to  give  a  formal  assignment,  of  stock  some 
time  after  an  oral  assignment  has  been  executed 
and  the  assignee  has  been  recognized  as  the  owner, 
where  the  seller  has  gained  no  advantage  from  such 
refusal  and  the  purohaser  was  not  misled  to  his 
prejudice;**  nor  can  a  rescission  be  based  on  previ- 
ous and  independent  fraud  which  has  no  connection 
with  the  sale  in  question.**  Where  a  seller  of  stock 
and  bonds  falsely  and  fraudulently  represents  that 
the  mortgage  securing  the  bonds  is  a  first  and  only 
mortgage,  he  cannot  defeat  the  purchaser's  suit  to 
reseind  the  contract  by  showing  that  after  the  suit 
was  brought  he  paid  off,  and  procured  the  cancel- 
lation of  the  prior  encumbrances;*"  nor  in  such 
case  is  the  purchaser  deprived  of  bis  right  by  the 


C52,  653.  671;  Sales  [35  Cyc  1301. 

rxand  aa  gxoniid  for  resrliUHng' 
nrimoxiptloa  see  supra  iS  865-873. 

83.  IJ.  a. — Strong  v.  Repide,  218 
U.  S.  419.  29  set  621,  53  L.  ed.  853 
{rev  6  Philippine  680]:  Thackrali  t. 
Baas,  119  U.  S.  499,  7  SCt  311,  30  L. 
ed.  486;  Fence  v.  Langdon,  99  U.  S. 
578,  25  L.  ed.  420:  Irvln  v.  Koehler, 
230  Fed.  795,  145  CCA  105:  Stevenson 
T.  Marble,  84  E^d.  23  [app  dlsnt  90 
Fed.  830  mem,  32  CCA  609  mem]: 
Fosdlck  V.  Sturges,  9  F.  Caa.  No. 
4,956,   1   BIss.  255. 

Ala. — Merrltt  v.  lEhrman,  116  Ala. 
278,  22  S  514. 

Ar)c — Orant  v.  Ledwidge,  109  Ark. 
297,  160  SW  200;  Rlchey  v.  Brinks, 
140  SW  129;  Kvatt  v.  Hudson,  97 
Ark.  265.  133  SW  1023. 

Cal. — Davis  v.  Butler,  154  Cat  623, 
98  P  1047. 

Colo. — Qregg  v.  Hayes,  27  Colo.  A. 
412,  149  P  1065;  Seaver  v.  Snider,  21 
Colo.  A.  431,  122  P  402. 

111. — ^Hooker  v.  Midland  Steel  Co., 
•215  111.  444,  74  NE  446,  106  AmSR 
170  [aft  117  111.  A.  441]:  CooUdge  v. 
Rhodes,  199  111.  24,  64  NB  1074  [rev 
96  111.  A.  171;  Murray  v.  Tolman,  162 
ni.  417,  44  N£  748  [rev  54  III.  A. 
420]. 

.  Iowa. — Stotts  V.  Fairfield,  168  Iowa 
726,  146  NW61. 

__Mo»8. — Goodwin  V.  Dick,  220  Maiss. 
SS6,  107  NE  925. 

.  Mich.— Keyes  v.  Qulnn,  164  Mich. 
««8.  118  NW  616. 

Mo. — ^Dawson  v.  Flinton,  196  Mo.  A- 
75.  190  SW  972;  Rlgler  v.  Reld,  186 
Mo.  A.  Ill,  171  SW  952. 
^  Nebr.— sJakway  v.  Proudflt,  76  Nebr. 
62,  106  NW  1039,  109  NW  388,  14  Ann 
Cas  268. 

.  N.  T. — Stern  v.  Stern,  122  App.  Dly. 
321.  107  NTS  900;  Jahn  v.  Reynolds, 
lis  App.  Div.  647,  101  NTS  293;  De- 
lano V.  Rice,  23  App.  Dlv.  327,  48 
NTS  295  [all  21  Misc.  714,  48  NTS 
130];  Gause  v.  Commonwealth  Trust 
Go.  44  ^Isc.  46,  89  NTS  723  [rev  on 
other  grounds  100  App.  Div.  427,  91 


NTS  847];.  Cohen  v.  BUta,  *  NTSt 
721. 

Pa. — ^Acetylene  XJght,  etc.,  Co.  v. 
Smith,  10  Fa.  Super.  61,  66,  44  Wkly 
NC  86. 

S.  D. — Dakota  Nat.  Bank  v.  Taylor, 
6  S.  D.  99,  68  NW  297. 

Tex. — Bolton  v.  Prather,  85  Tex. 
Civ.  A.  296,   80  SW  666. 

.Utah. — Ogden  Valley  Trout,  etc., 
Co.  V.  Lewis,  41  Utah  183,  126  P 
687;  Morrison  v.  Snow,  26  Utah  247, 
72  P  924. 

Wash. — Boehme  v.  Broadway  The- 
ater Co.,  91  Wash.  104,  157  P  218; 
McFeron  v.  Shoemaker,  73  Wash. 
450.  131  F  1126;  Gray  v.  Reeves,  69 
Wash.  374,  126  P  162;  Kohl  v.  Taylor, 
62  Wash.  678,  114  P  874,  36  L.RANS 
174;  Landla  v.  Wlntermute,  40  Wash. 
673,  82  P  1000. 

W.  Va. — .Tackson  v.  Stockert,  75 
W.  Va.  482,  84  SB  919,  89  SB  869. 

Wis. — Schwab  v.  Ksbenahade,  151 
Wis.  613,  139  NW  420;  Rosenberg  v, 
McKinney,  138  Wis'.  381,  120  NW  230. 

Alta. — Young  v.  Smith,  8  Alta.  L. 
256,  21  DomLR  97,  SO  WestLR  642,  7 
WeatWkly  1366. 

[a]  Sola  anpltod. — A  aa)e  of  stock 
may  be  rescinded  where  it  is  In- 
duced by:  (1)  Fraudulent  representa- 
tions made  by  the  seller  concerning 
the  property,  condition,  and  sol- 
vency of  the  company  Issuing  the 
stock  of  which  the  buyer  was  igno- 
rant. Cohen  v.  Bills,  4  NTSt  721. 
(2)  False  representations  as  to  the 
Indebtedness  of  the  corporation. 
Merritt  v.  Bhrman,  116  Ala.  278,  22 
S  514;  Davis  v.  Butler,  154  Cal.  62S, 
98  P  1047.  (3)  A  representation  that 
the  stock  offered  was  treasury  stock 
and  that  the  money  paid  for  It  would 
go  to  the  development  of  the  prop- 
erty, whereas  the  seller  In  fact  sold 
stock  which  he  owned  himself.  Gray 
v.  Reeves,  69  Wash.  374,  125  F  162. 
(4)  Fafse  representations  by  the  sell- 
er that  he  had  arranged  with  other 
stockholders  and  director's  that  the 
buyer  would  be  made  director,  treas- 
urer, and  business  manager  of  the 
corporation  at  a  weekly  salary. 
Schwab  v.  Bsbenshade,  151  Wis.  513, 
139  NW  420.  (6)  A  transfer  of 
shares,  procured  by  fraud  from,  the 
owner  while  so  Intoxicated  as  to  be 
incapable  of  transacting  business, 
with  knowledge  of  hia  condition,  and 
for  a  grossly  inadequate  considera- 
tion, will  b«  set  aside.  Thackrah  v. 
Baas,  119  U.  S.  499,  7  SCt  311,  30 
L.   ed.   486. 

[b]  Bivltr  has  JurlBdlotlon  to 
cancel  a  fraudt;Iently  procured  sale 
of  corporate  stock.  Thackrah  v. 
Haas,  119  U.  S.  499.  7  SCt  311,  30 
L.  ed.  486;  Jackson  v.  Stockert,  75 
W.  Va.  482,  84  SB  919.  89  SB  359. 

88.  Strong  v.  Repide,  213  U.  S. 
419,  29  SCt  l21,  68  L.  ed.  868  [rsv  6 


Philippine  680] :  Bvatt  v.  Hudson,  97 
Ark.  266,  133  SW  1023. 

[a]  Bui*  avpU«d>^The  purchaser 
of  stock  cannot  escape  liability  for 
his  fraud  in  concealing  facta  affect- 
ing its  value  which  be  was  in  good 
faith  bound  to  disclose,  on  the  theory 
that,  because  of  the  insistence  of  the 
seller  that  her  agent  was  not  au- 
thorized to  make  the  sale,  there  had 
never  been  any  consent  on  her  part, 
obtained  by  fraud  or  otherwise,  wliere 
the  court  finds  that  the  agent's  au- 
thority was  sufficient,  since,  in  legal 
effect,  her  consent  will  be  deemed 
Induced  by  the  fraud.  Strong  v.  Re- 
pide, 213  V.  S.  419,  29  SCt'621,  63  li. 
ed.  863  [rev  6  Fhilippine  680]. 

84.  Foushee  v.  Snyder,  64  SW  730, 
21  KyLi  1410;  U  D.  Garrett  Co.  v. 
Clark,  102  App.  Dlv.  611,  92  NTS 
1182  mem  [rev  42  Misc.  610,  87  NTS 
679,  and  aff  184  N.  T.  657  mem,  76 
NB  1099];  L.  D.  Garrett  Co.  v.  Ap- 
pleton,  101  App.  Dlv.  607,  92  NTS 
186  [aff  184  N.  T.  667  mem,  76  NB 
1099  mem]. 

[a]  VttMH  «t  oHgtaal  saaar.— It 
Is  not  ground  for  the  rescission  of  a 
contract  of  sale  of  stock  to  a  bona 
fide  purchaser  for  value  and  without 
notice  that  the  stock  was  originally 
conveyed  to  the  seller  through  fraud 
on  his  part.  Foushee  v.  Snyder,  64 
SW  730,   21   Kyi.   1410. 

J:b]  Bttjer  asA^  s«Il«r  both  da- 
vad. — A  bona  fide  sale  of  stock 
which  has  a  speculatlv«  vtilue  in  the 
market  will  not  be  rescinded,  al- 
though the  stock  has.  been  sold  at  a 
very  extravagant  rate,  merely  on  the 
ground  that  some  of  the  oincers  of 
the  corporation  have  been  guilty  of 
a  fraudulent  deception  by  which  both 
the  buyer  and  seller  were  induced  to 
suppose  the  actual  value  of  the 
stock  was  much  greater  than  it  real- 
ly was.  Moltat  v.  Winslow,  7  Falg« 
(N.   Y.)    124. 

[c]  XlM  %gm%  of  a  eoivonvtloB  Is 
not  the  agent  of  the  individual  stock- 
holders, so  as  to  vitiate  a  sale  of 
stocks  on  account  of  his  frauds  to 
which  the  seller  was  not  privy.  Mof- 
fat V.  Winslow,  7  Paige  (N.  T.)   124. 

8B.  Ripple  V.  Kuehne,  100  Md.  678, 
60  A  464;  Paul  V.  Bialy,  266  Pa.  690, 
100  A   1000. 

88.  Marquardt  y.  Bartlett,  178 
Iowa  746,  166  NW  1014;  Indiana  State 
Bank  V.  Gates,  114  Iowa  323,  86  NW 
311;  Rlgler  v.  Reld,  186  Mo.  A.  111. 
171  SW  962. 

Voiq^wf «nBaBo«  or  teeach  gn—asl 
It  sea  infra  ti  1077-1O81. 

87.  Byrd  v.  Rautman,  86  Hd.  414, 
86  A  1099. 

88,  McLennan  v.  Plummer,  84 
N.  D.  289,  158  NW  269. 

88.    Comins  v.  Ooe,  IIT  Mass.  4S. 
80.    Stevenson  v.  WartUf,  84  m. 
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fact  that  the  eontraet  bonnd  the  seller  to  pay  off  all 
liabilities  of  the  oorporation  except  the  mortgage 
debt  in  question,  if  the  purchaser  relied  upon  the 
representation  that  there  was  no  prior  mortgage.^^ 

Sale  to  or  by  officer."  A  sale  to  or  by  an  officer 
of  the  company,  which  is  induced  by  his  fraudulent 
representations  or  concealment  in  regard  to.  facts  af- 
fecting the  value  of  the  stock,  may  be  rescinded." 
But  no  such  confidential  or  fiduciary  relation  exists 
between  the  officers  of  a  corporation  and  the  stock- 
holders as  will  enable  a  stockholder  to  rescind  a 
Bale  of  his  stock  to  an  officer,  where  the  latter  at 
the  time  of  his  purchase  discloses  all  the  informal 
tion  he  has,  and  conceals  nothing  concerning  the 
condition  of  the  corporation  or  the  value  of  its 
^tock;'^  ntfr  is  the  sale  voidable  merely  because  the 
purchaser  at  the  time  is  the  manager  and  director 
of  the  corxjoration  and  the  seller  is  a  director  and 


stockholder.**  Where  certain  officers  of  a  corpora- 
tion enter  into  a  transaction  by  which  they  sell  as 
individuals,  and  not  in  behalf  of  the  company,  stock 
whiel\^  is  not  ewned  by  the  company,  any  fraud  or 
misrepresentation  on  the  part  of  the  officers  is  not 
available  to  the  purchaser  to  entitle  him  to  rescind 
the  contract  as  against  the  company,  although  the 
company  by  an  arrangement  with  the  officers  gets 
the  benefit  of  the  purchase  money.'* 

[i  1069]  (b)  Elements  of  Fraud.  In  accord- 
ance T^ith  the  rules  which  govern  the  essential  ele- 
ments of  fraud  gener^ly,^'  in  order  to  constitute 
fraud  as  a  ground  for  rescission,  there  must  be  a 
fraqdulent  concealment  of  facts  which,  under  the 
circumstances,  there  is  a  duty  to  disclose,"'  or  a 
false  statement  of  material  facts  affecting  the  value 
of  the  stock,"  and  not  of  mere  matters  of  opinion ;' 
and  the  representations  must  be  known  to  be  false, 


23  [app  dlsm  90  Fed.  830  mem,  32 
CCA  009  mem]. 

91.  Stevenson  v.  Marble,  84  Fed. 
23  [app  dlsm  90  Fed.  830  mem,  32 
CCA  609  mem]. 

93.  SeaUafa  of  oSoev  wltb  aliax*- 
hoiaem  genenUly  see  infra  XIII,  C. 

Beeolsaloii  and  manoellatlon  of  stoek 
lasned  nraadnlantljr  see  supra  it  S67, 
688. 

Blrbt  of  oflloer  to  traiufe*  mtjm- 
oatlon  aharea  see  infra  XIU,  A. 

93.  Strong  v.  Replde,  213  U.  S. 
419,  29  set  621,  53  X>.  ed.  853  [rev 
6  Philippine  680];  Ualdlman  v.  Taft, 
102  Ark.  45,  143  SW  112:  George  v. 
Ford,  36  App.  (D.  CJ^S16;  Ligon  v. 
Minton,    (Ky.>   126   SW  304. 

[a]  ■■!•  'br  manaf*'  *o  dIcMtor. 
—Where  a  director  and  active  man- 
ager of  a  corporation,  and  owner  of 
five  sixths  of  its  capital  stoclt,  de- 
sires to  procure  a  contract  from  a 
fellow  director,  who  owns  the  re- 
maining sixth,  and  who  has  talien'no 
active  part  in  the  management,  and 
who  relies  upon  the  manager  to  keep 
him  informed  upon  a^l  matters  rela- 
tive to  the  operations  and  finances  of 
the  corporation,  by  which  contract 
the  manager  is  to  be  authorized  to 
dispose  of  the  stock  of  the  other  for 
a  specified  sura,  payable  partly  in 
cash,  partly  in  notes  made  or  In- 
dorsed by  the  manager,  and  partly 
In  the  stock  of  another  corporation, 
and  is  to  be  constituted  attorney  In 
fact  to  carry  out  the  transaction,  it 
is  the  duty  of  the  manager  to  dis- 
close the  material  facts  of  the  situa- 
tion, and  if  in  consummating  the  con- 
tract he  secretly  takes  title  to  him- 
self the  contract  is  voidable.  Qeorge 
V.  Ford,  »«  App.    (D.  C.)    316. 

[b]  Statunrat  tir  oorfoit%tU>m/— 
When  a  corporation  Issues  a  public 
statement  as  to  its  condition,  invit- 
ing the  public  to  deal  with  it  in  re- 
liance thereon,  and  one  of  the  public 
deals  with  a  director,  buying  shares 
of  stock  at  a  figure  justified  only  by 
its  truth,  the  statement  is  deemed  as 
made  to  such  purchaser,  and  to  in- 
duce his  purchase,  and.  If  false,  is 
fraudulent,  so  that  his  cause  of  ac- 
tion then  accrues  against  the  wrong- 
doer inducing  his  purchase.  Ligon  v. 
Minton,   (Ky.)    126   SW  304. 

94.  Hooker  v.  Midland  Steel  Co., 
216  III.  444,  74  NB  445,  106  AmSR 
170  [aft  117  III.  A.  441]  (director); 
Kninbhaar  v.  GrilHthB,  161  Pa.  223,  26 
A   64. 

96.  George  v.  Ford,  36  App.  (D.  C.) 
315. 

96.  Hart  v.  Globe  Ins.  Co..  113 
Fed,  307. 

[a]  Bole  avplied. — Where  defend- 
ant purchased  from  two  of  the  ofH- 
«er8  and  directors  of  a  company  stock 
of  the  company,  and  by  an  arrange- 
ment made  at  the  same  time  the 
sellers  advanced  the  amount  received 
for  the  stock,  and  defendant  a  sub- 
stantially equal  amount  as  a  loan  to 
the   company   to  make  good   its   im- 


paired capital  and  place  it  In  a  condi- 
tion to  continue  its  business,  and  the 
advances  were  accepted  under  an 
agreement  embodied  in  a  resolution 
of  the  board  of  directors,  providing 
that  the  advances  which  consisted  of 
cash  and  securities  should  be  held  as 
assets  of  the  company  and  subject  to 
Its  debts,  but  should  be  returned  or 
repaid,  with  Interest,  when  the  com- 
pany should  be  In  a  position  to  justi- 
fy it,  the  transaction  by  which  de- 
fendant became  a  purchaser  of  the 
stock  and  agreed  to  make  advances 
to  the  company  hrvlng  been  ex- 
pressly entered  Into  by  the  sellers  as 
individuals,  and  not  on  behalf  of  the 
company,  which  was  not  the  owner 
of  the  stcck  sold,  any  fraud  or  mis- 
representation on  their  part  was  not 
available  by  defendant  to  entitle  him 
to  rescind  the  cor.tract  as  against  the 
compsny.  Hart  v.  Globe  Ins.  Co.,  113 
Fed.  307. 

97.  See  Fraud  [30  Cyc  12  et  seq]. 

98.  Ark. — Matthews  v.  Bordeaux, 
133  SW  692. 

III.— Bawden  v.  Taylor,  264  111.  464, 
98  NE  941. 

Icwa. — Stotts  V.  Fairfield,  163  Iowa 
726,  146  NW  61. 

Md.— Latrobe  v.  Dietrich,  114  Md. 
8,   78   A  983. 

Minn. — Peavey  v.  Wells,  139  Minn. 
174,   166  NW  1063. 

"Where  he  has  reason  to  believe 
that  his  silence  misleads,  where  he 
purposely  conceals  material  factts, 
which  it  was  his  duty  to  disclose, 
and  where  the  disclosure  would  be  a 
contradiction  of  or  tend  to  show  that 
the  statements  made  by  him  were 
untrue,  and  he  knows  the  other  party 
Is  relying  upon  his  statements  as 
true,  then  his  silence  may  be  an  ele- 
ment of  fraud."  Stotts  v.  Fairfield, 
163  Iowa  726,  146  NW  «il. 

[a]  Bald)  appUaOr— A  transferor 
of  unprofitable  stock  to  his  uncle's 
widow,  occupying  a  confidential  rela- 
tionship to  her,  is  bound  to  disclose 
to  her  a  conversation  had  by  him 
with  her  attorney  wherein  the  attor- 
ney expressed  unwillingness  to  ad- 
vise the  purchase.  Matthews  v.  Bor- 
deaux,   fArk.)    133  SW  592. 

[b]  Vo  duty  to  disclose.— The 
mere  silence  of  a  buyer  or  seller  in 
regard  to  facts  which  it  is  not  his 
duty  to  disclose  does  not  in  itself 
constitute  fraud.  Stotts  v.  Fairfield, 
163  Iowa  728,  145  NW  81;  Latrobe  v. 
Dietrich,  114  Md.  8,  78  A  983. 

99.  Ark.— Hunt  v.  Davis,  98  Ark. 
44,  135  SW  458;  Evatt  V.  Hudson,  97 
Ark.    265,   133   SW    1023. 

Cal. — Spreckels  v.  Gorrill,  162  Cal. 
383    92  P  1011.  I 

Colo. — Moore  v.  Carrick,  26  Colo.  A. 
97,  140  P  486.     . 

111.— Burwash  v.  Ballou,  230  111.  34, 
82  NE  356,  16  LRANS  409  [aff  132 
m.  A.  71];  Murray  v.  Tolman,  162 
111.  417.  44  NE  748  [rev  64  III.  A.  420]. 

Iowa. — Marquardt  v.  Bartlett,  173 
Iowa    746,    156    KW    1014;    StotU    v. 


Fairfield,  163  Iowa  726,  146  NW  61. 

Mass. — Lufkin  v.  Cutung,  22S 
Mass.  599,  114  NB  822. 

Mo.— Rigler  v.  Reid,  186  Mo.  A. 
Ill,  171  SW  962. 

Mont. — StUlwell  v.  Rankin.  174  P 
186. 

N.  T. — Delano  v.  Rice,  23  App.  Div. 
327,  48  NIS  295  [aSt  21  Misc.  714,  48 
NTS  130]. 

Wash. — Shores  v.  Hutchinson,  6* 
Wash.  329,  125  P  142;  Sather  v.  Home 
Security  S&v.  Bank,  49  Wash.  672,  96 
P  279. 

W.  Va. — Jackson  v.  Stockert,  75 
W.  Va.  482,   84  SE  919,   89   SE  359. 

Alta. — Young  T.  Smith,  8  Alta.  A. 
266,  21  DomLR97,  30  WestLR  642,  7 
WestWklv  1365. 

'  [a]  lUnMtattoaa  of  representa- 
tions of  fact  and  not  mere  expres- 
sions of  opinion:  (1)  Representa- 
tions as  to  the  financial  condition  of 
the  company,  the  volume  of  Its  busi- 
ness, the  amount  of  its  income  and 
expenses,  and  what  they  had  been  In 
the  past,  all  matters  being  peculiarly 
within  the  knowledge  of  the  person 
making  the  representations,  and  not 
easily  ascertainable  by  the  other 
party.  Boehme  v.  Broadway  Thea- 
ter Co.,  91  Wash  104,  167  P  218.  (2) 
Statements  that  the  company  owns  a 
certain  patent,  and  that  the  device 
patented  Is  a  novel  one.  Spreckels 
V.  Gorrill,  162  Cal.  383,  92  P  1011. 
(3)  False  statements  that  the  corpo- 
ration owned  a  patented  device,  that 
they  had  investigated  the  patent,  and 
that  it  had  been  established  in  an  in- 
fringement suit.  Kahn  v.  Rerett, 
(Cal.  A.)  178  P  733.  (4)  Statements 
by  the  seller,  who  was  a  director  and 
had  full  knowledge  of  the  corpora- 
tion's assets  and  business,  that  the 
stock  having  a  par  value  of  one  dol- 
lar was  worth  fifty  cents  a  share, 
and  would  be  worth  one  dollar  a 
share.  Stotts  v.  Fairfield,  163  Iowa 
726,  146  NW  61.  (6)  A  represenU- 
tlon  that  other  shareholders  had 
paid  cash  for  their  shares.  Toung 
V.  Smith,  8  Alta.  L>.  256,  21  DomLR 
97,  30  WestLR  642,  7  WestWkly  135S. 

[b]  SeaizaMlltr  of  stook.— It  is 
not  necessary  that  the  false  repre- 
sentation should  be  as  to  the  quali- 
ties or  value  of  the  stock;  if  it  is 
made  with  reference  to  any  faci 
which  affects  the  desirability  of  the 
stock  in  the  mind  of  the  person  who 
is  besought  to  buy  it,  it  is  a  mate- 
rial inducement  just  as  much  as 
though  it  contains  something  about 
the  value  of  the  stock.  Delano  v. 
Rice,  23  App.  Dlv.  827,  48  NTS  Hi- 
[att  21  Misc.  714,  48  NTS  130]. 

[c]  '•jpnIDag"  mining  claims  does 
not  amount  to  such  a  false  represent- 
ation as  will  authorize  the  setting 
aside  of  a  sale  of  mining  stoclc 
where  the  parties  are  compos  mentis 
and  deal  at  arm's  length.  Burwasb 
V.  Ballou,  230  III.  34,  82  NE  366,  H 
LRANS   409    [aff  132   111.   A.   71].     ,. 

1.     Cal. — Spreckels    v.   Gorrill,   IM 
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or  must  b«  made  with  a  reokleas  disregard  of  their 
troth  or  falsity,*  and  with  the  intention  that  the 
other  party  shall  act  thereon,^  and  mnst  have  been 
relied  upon  by  the  party  to  whom  they  were  made, 
and  have  been  the  inducing  cause  of  the  sale.*  If 
the  representations  are  apparently  within  the  per- 
sonal knowledge  of  the  one  making  them,  and  there 
is  no  eircnmstahce  to  put  the  person  to  whom  they 
are  made  on  inquiry,  he  may  rely  and  act  upon  them 
withont  adopting  any  means  to  ascertain  their  truth 
or  falsity,'  especially  where  the  party  making  the 
representations  has  tiie  better  means  of  ascertaining 


the  truth,  and  is  informed  by  the  other  party  that 
he  intend  to  rely  on  the  representations."  Where, 
however,  the  parties  deal  at  arm's  length,  and  the 
one  to  whom  the  representations  are  made  has  the 
means  of  ascertaining  the  facts,  and  under  the  cir- 
cumstances is  charged  with  the  duty  of  making  an 
investigation,  he  cannot  rescind  on  the  ground  of 
fraud  if  he  fails  to  ezwcise  reasonable  diligence 
to  ascertain  the  truth  or  falsity  of  the  representa- 
tions;' nor  can  he  rescind  where  in  entering  into 
the  contract  he  is  not  misled  by  the  representations 
made   but   relies   npon   his   own   observation   and 


Cal.  383,  92  P  1011.  \ 

Cclo. — ^Moore  v.  C&rrlck,  26  Colo. 
A.    97.    140    P   486. 

Iowa. — Marquardt  v.  Bartlett,  173 
Iowa  745,  155  NW  1014;  Stotts  v. 
Fairfield,    163   Iowa  726,   146   NW  61. 

Mo. — Davis  V.  Fortnan,  229  Mo.  27, 
129  S^V^  213;  Rigler  v.  Held,  186  Ifo. 
A.  111.  171  SW  962. 

'Wash. — ^Tampleton  v.  Warner,  89 
W^ash.    5S4,    164  F  1081,  157  P  468. 

W.   Va. — Stalnaker  v.  Janes,  68  W. 
Va.   176,   69  SB  661. 
'And   aee  cases  supra  note   99. 

[a]  OliutTatloiub — (1)  An  expres- 
sion of  opinion  by  the  seller  of 
shares  of  nondlvldend  bearing  stock 
as  to  what  dividends  it  will  pay  and 
tlie  time  of  paymont  thereof,  accom- 
panied by  the  general  statement  that 
he  had  "Inside  information,"  is  not 
ground  for  rescission  of  the  contract 
of  sale  on  the  failure  of  the  corpora- 
tion to  pay  dividends  on  the  stock 
within  the  time  specified.  Stalnaker 
T.  Janes.  68  W.  Va.  176,  69  SB  661. 
(2)  A  statement  by  a  seller  of  stock 
that  a  certain  patent  is  the  greatest 
thing  in  the  world  and  will  yield  mil- 
lions of  profit  is  an  opinion  and  not 
a  representation  of  an  existing  fact. 
Marquardt  ▼.  Bartlett,  178  Iowa  746, 
US  NW  1014. 

[b]  ▼aloa  of  stock.— <1)  A  sUte- 
men  that  the  stock  is  very  valuable 
amounts  to  no  more^than  an  expres- 
sion of  opinion.  Stotts  v.  Fairfield, 
168  Iowa  726,  146  NW  61;  Rlgler  v. 
Held.  1&6  Mo.  A.  Ill,  171  SW  962. 
(2)  A  representation  that  the  stock 
is  good  is  a  mere  expression  of  opin- 
ion. Moore  v.  Carrlck,  26  Colo.  A. 
97,  140  P  485.  (3)  A  representation 
b/  the  seller  that  the  stock  Is  worth 
above  par  as  far  as  he  knows  Is  only 
an  expression  of  opinion  where  he 
has  no  peculiar  means  of  knowledge 
as  to  the  condition  of  the  corporation 
or  the  acts  of  its  ofllcers  whose  crim- 
inality destroyed  the  intrinsic  value 
of  the  stock.  Moore  v.  Carrlck,  su- 
pra. <4)  The  value  of  corporate  stock 
"Is  to  a  great  extent  a  mere  matter 
of  opinion,  and  unless  there  is  some 
fact  or  circumstance  making  «  mis- 
representation, by  the  seller  to  the 
buyer,  concerning  the  value,  a  fraud. 
It  will  ordinarily  not  be  so  regarded 
In  law.  But  when  the  seller  purports 
to  give  his  opinion,  knowing  the  buy- 
er relies  on  It,  and  at  the  same  time 
conceals  from  the  buyer  a  fact  which 
he  knows  would  cause  the  buyer  to 
distrust  or  to  place  less  confidence 
In  the  opinion  given,  the  law  does 
condemn  the-  act  and  will  relieve 
against  It."  Davis  v.  Forman,  229 
Mo.   27,   47,  129   SW  213. 

a.  Ark. — Grant  v.  Ledwi^ge,  109 
Ark.  297,  160  BW  200;  Haldiman  v. 
Taft.    102    Ark.   46,   143   SW   112. 

Colo. — Moore  v.  Carrlck,  26  Colo. 
A  97,  140  P  486. 

111. — Coolldge  V.  Rhodes,'  199  111. 
24.  64  NE  1074  [rev  96  111.  A.  17]; 
Murray  v.  Tolman,  162  111.  417,  44  NB 
748  [rev  64  ni.  A.  420]. 

Mich.— Keye^  v.  Qutntt,  164  Mich. 
««8,    118    NW    616. 

N.  T. — WlUets  V.  Poor,  141  App. 
Dlv.  743.  126  NYS  926,  143  App.  Dlv. 
945  mem.  128  NYS  1150  mem;  Lam- 
bert v.  Elmendorf,  124  App.  Dlv.  768. 
lOa  NTS  574;  L.  D.  Garrett  Co.  v. 
Appleton,  101  App.  Dlv.  507,  92  NTS 
^36  [air  184  N.  T.  667  mem,  76   NB 
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1099  mem];  I>.  D.  Garrett  Co.  t.  As- 
tor,  67  App.  Dlv.  696,  73  NTS  966. 

Tex. — Cunningham  v.  Gaines,  (Civ. 
A.)  176  SW  148. 

Wis.— McMlllen  v.  Strartge,  169 
Wis.  271,  160  NW  434.     ' 

[a]  Snle  sppllad<— In  an  action  to 
rescind  a  purchase  of  stock  from  de- 
fendant .  because  of  representations 
that  the  amount  of  the  corporate  In- 
debtedcess  was  much  less  than  it 
leally  was,  although  defendant  did 
not  know  that  these  representations 
were  false  when  made,  and  did  not 
make  them  with  intent  to  deceive,  a 
statement  by  him  that  the  invest- 
ment was  perfectly  safe  and  that  he 
was  conversant  with  the  whole  sit- 
uation was  a  representation  that  his 
statement  as  to  the  amount  of  cor- 
porate indebtedness  was  of  his  own 
knowledge,  so  as  to  entitle  plaintiff 
to  rescind  the  sale  for  fraud.  Iiam- 
bert  V.  BImendorf,  124  App.  Dlv.  768, 
109   NTS   674. 

[b]  K&owledf*  of  sfeat.—  (1) 
Where  a  purchaser's  agent  makes 
false  representations  to  the  seller, 
whereby  he  is  Induced  to  sell  cor- 
porate stock  through  the  agent  for 
the  purchaser,  and  before  the  pur- 
chase is  consummated  the  agent  re- 
peats his  conversations  fully  to  the 
purchaser,  who  knows  of  the  falsity 
of  the  representations,  it  is  Immate- 
rial whether  the  agent  knows  that 
they  are  false.  Schafuss  v.  Betts,  94 
Misc.  463,  157  NTS  608  [aff  176  App. 
Dlv.   893  mem,   160  NTS  1146  mem]. 

K.f2)  Want  of  knowledge  of  the  seller 
that  his  agent  In  selling  the  stock 
had  made  false  representations  Is  no 
defense  to  the  purchaser's  suit  to  re- 
cover money  paid  and  to  enjoin  en- 
fproement  of  purchase-money  notes, 
unless  the  seller  vras  a  purchaser  for 
value  without  notice.  Cunningham  v. 
Qaihes,   (Tex.  Civ.  A.)  176  SW  14S. 

[c]  Statement  at  Iaw<— A  false 
statement  by  a  seller  of  stock  of  a 
corporation  as  to  the  powers  of  the 
corporation  under  its  charter,  al- 
though relating  to  a  matter  of  law, 
will  constitute  a  fraudulent  repre- 
sentation when  accompanied  by  false 
statements,  or  a  concealment  of  facts 
bearing  on  the  question,  which  were 
known  to  the  seller,  but  not  to  the 
purchaser.  Murray  v.  Tolman,  162 
111.  417,  44  NB  748  [rev  64  111.  A 
4201. 

[d]  BalUf  In  tratli^— The  fact 
that  the  representations  are  not  en- 
tirely true  does  not  constitute  fraud 
where  they  are  made  in  good  faith 
and  in  the  belief  that  they  are  true. 
McMtllen  V.  Strange,  169  Wis.  271, 
160  NW  434.  • 

3.  Bvatt  V.  Hudson,  97  Ark.  266, 
133  SW  1023;  Moore  v.  Carrlck,  26 
Colo.  A.  97,  140  P  486;  Coolldge  v. 
Rhodes,  199  111.  24,  64  NB  1074  [rev 
96  HI.  A.  17]. 

4.  U.  S. — Sullivan  v.  Pierce,  125 
Fed.  104.  60  CCA  148. 

Ark.- Hunt  v.  Davis,  98  Ark.  44, 
136  SW  458. 

Colo. — Moore  v.  Carrlck,  26.  Colo. 
A.  97,  140  P  486. 

111. — ^Hooker  v.  Midland  Steel  Co., 
216  in.  444,  74  NB  446,  106  AmSR 
170   [aff  117  111.  A.  441]. 

Ky. — Hoffman  v.  Friedman,  171  Ky. 
317,  188  SW  408. 

N.  T. — Delano  v.  Rice.  23  App.  Dlv. 
327,   48    NTS   296    [aft   21   Misc.   714, 


48  NTS  130]. 

Utah. — Morrison  v.  Snow,  26  Utah 
247,  72  P  924. 

Wash. — Templeton  v.  Warner,  89 
Wash.  684,  154  P  1081,  167  P  458. 

And  see  cases  supra  notes  99-3. 

[a]  Oonfldmtlal  rclstlona.  —  The 
confidential  relation  existing  between 
partners  may  be  presumed  to  have 
contlhued  after  they  formed  a  corpo- 
ration to  which  the  partnership  prop- 
erty was  transferred,  and  in  which 
they  were  practically  the  only  stock- 
holders, and  to  have  Induced  one  la 
selling  his  stock  to  the  other,  who 
was  the  active  manager  of  the  busi- 
ness,  to  place  reliance  on  the  lat- 
ter's  statements  in  respect  to  the 
condition  and  value  of  the  property 
to  the  same  extent  as  though  the 
partnership  had  continued.  In  the  ab- 
sence of  evidence  to  the  contrary. 
Sullivan  V.  Pierce,  126  Fed.  104,  60 
CCA  148. 

Ib]  Veed  not  be  sole  ladnoemMit. 
t  is  not  necessary  that  the  facts 
falsely  stated  should  be  the  sole  In- 
ducement; if  they  are  an  inducement 
and  operate  to  persuade  the  party  to 
enter  into  a  contract  which  but  for 
them  would  not  have  been  made,  It 
is  sufficient  inducement  to  serve  as 
a  ground  for  rescission,  although  he 
had  very  good  reasons  for  making  the 
contract.  Delano  v.  Rice,  23  App. 
Dlv.  827,  48  NTS  296  [aff  21  Misc. 
714,   48   NTS  130]. 

B.  Cal. — Davis  v.  Butler,  154  Cal. 
623,  98  P  1047-  Spreckels  V.  GorrlU, 
162  Cal.  883,   92  P  1011. 

Mr. — Davis  v.  Ftorman,  229  Mo.  27, 
129  SW  218. 

N.  T. — Delano  v.  Rice,  23  App.  Dlv. 
327,  48  NTS  295  [aff  21  Misc.  714.  48 
NTS  130]. 

5.  D.— Dakota  Nat.  Bank  v.  Taylor, 
6  S.  D.  99,  68  NW  297. 

Tex. — Bolton  v.  Prather,  36  Tex. 
Civ.  A  295,  80  SW  666. 

Wash. — Boehme  v.  Broadway  The- 
ater Co.,  91  Wash.  104,  157  P  218;  Mc- 
Feron  v.  Shoemaker,  73  Wash.  460, 
131  P  1126. 

See  generally  Fraud  (20  Cyo  32]. 

[a]  Bole  appUad^— (1)  A  pur- 
chaser of  stock  of  a  corporation 
whoso  principal  office  is  in  a  distant 
state,  and  whose  property  is  at  a  dis- 
tance, may  rely  on  the  representa- 
tions of  the  seller  as  to  the  business 
and  assets  of  the  corporation,  and,  in 
case  of  misrepresentations,  may  re- 
scind the  purchase,  and  recover  the 
price  paid.  McP%ron  v.  Shoemaker, 
73  Wash.  460,  131  P  1126.  (2)  A 
buyer  may  rely  on  the  seller's  state- 
ment as  to  the  amount  of  the  indebt- 
edness of  the  Incorporation,  where 
the  seller  states  that  there  are  no 
books  of  account  showing  such  in- 
debtedness. Davis  V.  Butler,  154  OeiI. 
623,    98   P   1047. 

6.  Grant  v.  Ledwidge,  109  Ark. 
297,  160  SW  200. 

7.  Bawden  v.  Taylor,  254  111.  464, 
98  NE  941;  Rose  v.  Barclay,  191  Pa, 
594,  43  A  386,  46  LRA  892;  Hunley 
V.  Irgle,  88  Wash.  446,  153  P  313; 
Sather  v.  Home  Security  Sav.  Bank, 

49  Wash.    672,    96    P    229;    Cazler    V. 
Hart,   158  Wis.    1-62,   148   NW  860. 

[a]  Failnrc  to  volmiteer  lafonaa- 
tion.^ — Where  the  parties  deal  at  arm's 
length  the  failure  of  one  of  them  to 
volunteer  information  which  he  has 
in  regard  to  the  stoclt  does  hot  'eon- 
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judgment.*    If  he  haa  knowledge  of  the  true' facts 

he  cannot  rescind  becanse  his  attorney  in  the  trans- 
action was  misled  by  statements  therein.* 

Dunage  or  injury.**  In  order  to  warrant  a  re- 
scission, the  frand  which  induced  the  sale  must  be 
such  as  has  produced  or  will  produce  injury;** 
but  the  injury  need  not  be  accurately  measurable  in 
money,  if  it  is  of  a  pecuniary,  nature.**  The  real 
question  is  whether  or  not  the  value  of  the  stock, 
if  the  representations  had  been  true,  would  have 
been  substantially  greater  than  its  value  under  the 
actual  conditions,**  and  it  is  no  defense  that  the 
stock,  in  spite  of  the  representations,  is  worth  the 
price  paid.**  The  fact  that  the  purchaser,  soon 
after  having  made  the  purchase  which  he  claims  a 
right  to  rescind  for  the  seller's  fraud,  sold  the  stock 
to  others  for  the  same  amount  paid  destroys  any 

stitiita  such  fraud  as  will  entitle  the 
other  party  to  a  rescission.  Caster  v. 
Hart,  168  Wis.  362,  148  NW  880. 

[b]  Wkave  on*  stooklioUler  poz^ 
«haa««  stock  fXom  another  stooMiolfl- 
«r  the  fact  that  the  purchaser  does 
not  disclose  his  knowledge  that  a 
dividend  had  been  declared  on  the 
stock  does  not  make  the  contract 
fraudulent,  since  both  had  abundant 
and  equal  opportunities  of  such 
knowledge.  Rose  v.  Barclay,  191  Pa. 
e9(,   4S  A  386,  46'L.RA  S»2. 

[c]  Brotliezs-lnJaw.  —  That  the 
seller  and  buyer  ar<  brothers-in-law 
does  not  show  a  confidential  relation 
as  affecting  the  seller's  right  to  re- 
scind a  sale  of  stock  to  the  buyer 
on  the  ground  of  fraud.  Bawden  v. 
Taylor.  254  111.  464,  98  NB  941. 

8.  V.  8. — Sullivan  v.  Pierce,  125 
Fed.   104,   60  CCA  148. 

Colo. — Moore  v.  Carrlck,  2$  Colo.  A. 
97,  140  P  486. 

111.— Hooker  v.  Midland  Steel  Co., 
215  111.  444,  74  NB  446,  106  AmSR 
170   [aff  117  111.  A.  4411. 

Ky — Lyons  v.  Osborne,  7  Kyli  306. 

Mo.— Rlgler  v.  Reld,  186  Mo.  A. 
Ill,    171   aw   962. 

Wash. — Harris  v.  Stewart,  72  Wash. 
661,  131  P  212;  Shores  v.  Hutchinson, 
,69  Wash.  329,  125  F  142;  Sather  v. 
Home  Security  Say.  Bank,  49  Wash. 
f.72,  96  P  229. 

W.  Va. — Stalnaker  v.  Janes,  68  W. 
Va.  176,  69  SB  651. 

Wis. — Cazler  v.  Hart,  158  Wis.  862, 
148  NW  860. 

[a]  Assnmiiv  that  it  Is  the  dnty 
of  one  poctr  to  make  a  full  dlaolosiue 
■oi  information  as  to  matters  affect- 


inference  as  to  damages,*'  unless  he  was  engaged  in 
the  business  of  buying  and  selling  for  profit,  and 
bought  for  that  purpose.*' 

[$  1070]  (3)  Konperformanca  or  Breadu*^  A 
contract  of  sale  of  stock  may  be  rescinded  \ty  one 
party  because  of  the  nonperformance  or  breach  of 
the  contract  by  the  other,**  unless  the  breach  is  not 
a  substantial  one,**  or  is  due  to  the  acts  of  the 
party  seeking  the  rescission.^*  One  party,  however, 
cannot  rescind  for  nonperformance  or  breach  by  the 
other  party,  where  the  party  seeking  to  rescind  is 
himself  in  default  of  performance;^*  but  this  role 
does  not  apply  to  a  provision  of  the  contract  which 
cannot  be  r^arded  as  a  condition  precedent  to  per- 
formance by  the  other  party;*'  nor  does  it  apply  to 
an  indei^endent  agreement  which  is  not  a  juirt  of 
the  consideration  for  the  sale;'*  nor  does  tJbe  breach 


Ing  the  stock,  his  failure  to  do  so  Is 
not  ground  for  a  rescission,  where 
the  other  party  knows  that  he  has 
not  done  so,  but  does  not  ask  for  a 
statement,  relying  instead  on  his  own 
investigation.  Caster  v.  Hart,  158 
Wis.  362,   148  NW  860. 

[b]  Oonfldeatlal  relatloii.  —  Al- 
though a  seller  of  stock  occupies  a 
confidential  relation  toward  the  buy- 
er and  misrepresents  the  value  of  the 
stock,  the  buyer  who  Is  experienced 
in  the  line  of  business  carried  on  by 
the  corporation  and  makes  an  inde- 
pendent investigation  Is  not  entitled 
to  rescind.  Harris  v.  Stewart,  72 
Wash.  661,  131  P  212. 

9.  Merritt  v.  Morris,  132  Ala.  190, 
81  S  477. 

10.  See  generally  Frand  [20  Cyo 
42]. 

11.  Cal.— Davis  V.  Butler,  164  Oal. 
623,  98  F  1047;  Spreckels  v.  aorrill, 
162  Cal.  883,  92  P  1011. 

Md. — Latrobe  v.  Dietrich,  114  Md. 
8,  78  A  983. 

Nebr.  —  Jakway  v.  Proudflt.  76 
Nebr.  62,  106  NW  1089,  109  NW  388, 
14  AnnCas  268;  American  Bldg.,  etc., 
Assoc.  T.  Bear,  48  Nebr.  455,  67  NW 
600. 

N.  D. — McLennan  v.  Plnmmer,  34 
M.  D.  269,  168  NW  269. 

Or. — ^McMillan  v.  Batten,  62  Or. 
218,    96    P   676. 


Utah.— Ogden  Talley  Trout,  eta, 
Co.  V.  Itewla,  41  Utah  183,  125  P 
687. 

15.  Spreckels  ▼.  OorrUI.  162  Cal. 
383.  92  P  1011. 

"There  is  no  rule  that  the  Injury 
must  be  of  such  a  nature  that  it  can 
be  accurately  measured  in  money. 
.  .  .  It  may  be  conceded  that  It  must 
be  shown  that  the  plaintiff,  by  rea^ 
son  of  the  fraud,  suffered  an  Injury 
of  a  pecuniary  nature,  that  Is,  an 
injury  to  his  property  rights,  as  dis- 
tinguished from  a  mere  injury  to  his 
feelings,  but  It  will  be  sufficient  if 
the  facts  alleged  show  that  material 
injury  will  necessarily  ensue  from 
the  fraud,  although  the  amount  of 
the  pecuniary  less  is  not  stated." 
Spreckels  y.  Oorrlll,  152  Cal.  383,  388, 
92  P  1011. 

[a]  Malm  iq)ipll«d^— Where  a  per- 
son buys  shares  of  stock  on  the  mis- 
representation that  the  company 
owns  the  patent,  and  has  the  exclu- 
sive right  to  make  and  sell,  a  device 
which  has  been  in  common  use  for 
many  years,  he  suffers  a  pecuniary 
injury  from  the  misrepresentation, 
since  his  stock  would  be  of  greater 
value  with  the  right  than  without  It. 
Spreckels  v.  Gorrlll,  162  Cal.  -883,  92 
P  1011. 

13.  Spreckels  v.  Oorrill,  162  Cal. 
383,  92  P  1011. 

"It  is  not  essential  to  the  right  to 
rescind  a  contract  for  the  purchase 
of  property  that  the  purchaser 
should  be  able  to  show  that  the  prop- 
erty purchased  was  worth  less  than 
he  paid  for  It.  It  Is  enough  that  he 
was  induced,  by  false  representa- 
tions, to  buy  property  which  would, 
if  the  representations  had  been  true, 
have  been  worth  more  than  it  actual- 
ly was  worth."  Davis  v.  Butler,  164 
Cal.  628,  627,  98  P  1047. 

14.  Spreckels  v.  Oorrlll,  162  Cal. 
383,  92  P  1011. 

16.  McMillan  v.  Batten,  62  Or. 
218.  96  P  676. 

18.    McMillan 
218,  96  P  675. 

17.  See     generally     Contracts 
6C1-669;  Sales  [36  Cyc  1211. 

18.  Oa.— Reld  v.  Caldwell,  110  Qa. 
481,  36  SB  684. 

111. — Grant  v.  Green,  46  111.  469. 

Mass. — Newhall  v.  Bnterprlse  Min. 
Co.,  205  Mass  686,  91  NB  906,  137 
AnoSR  461. 

Mo. — Melnershagen  v.  Taylor,  169 
Mo.  A.  12,  164  SW  886;  Donovan  y. 
McDermott,  108  Mo.  A.  633,  84  SW 
163. 

N.  T. — Frost  V.  Clarkson,  7  Cow. 
24. 

Que. — Dominion  Textile  Co.  v.  An- 
gers, 18  Que.  K.  B.  63  [confirming  80 
Que.  Super.  66,  and  app  dism  41  Can. 
S.  C.   186,  6  BastLiR  1271. 

[a]  Bole  applt«d«— where  a  per- 
son purchases  stock  under  the  ex- 
press agreement  that  those  who  hp'' 
formerly  controlled  the  corporation 
would  not  be  connected  with  the  re- 
organised company,  that  condition  is 


V.    Batten,    62    Or. 
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material  and  a  breach  thereof  will 
warrant  a  rescission.  Melnershagen 
v.  Taylor,  169  Mo.  A.  12.  164  SW  886. 

IS.  Feld  T.' Roanoke  Idy.  Co.,  123 
Mo.  «P3,  27  8W  636. 

[al  Bnl*  appllad^— Where  a  per- 
pon  sells  his  stock  in  a  corporation 
to  another  corporation  for  preferred 
stock  in  the  latter  corporation,  and  it 
is  provided  that^the  preferred  stock 
shall  bear  a  certain  per  cent  Interest 
paid  semiannually,  failure  to  pay  the 
Interest  or  dividends  semiannually.  In 
the  absonce  of  profits  with  which  to 
do  so,  is  not  a  substantial  breach  of 
the  contract  and  will  not  authorise 
a  rescission  of  the  sale.  Feld  v.  Roa- 
noke Inv.  Co.,  128  Mo.  60*,  27  SW 
635. 

so.  Marquardt  v.  BarUett,  173 
Iowa  745,   166   NW  1014. 

SI.  Jones  V.  Sidle,  6  Rob.  <La.) 
66;  Dady  v.  O'Rourke,  172  N.  T.  447. 
,65  NB  278  [rev  61  App.  Dlv.  529,  70 
T^TS  694,  66  App.  Dlv.  465,  78  NTS 
827].     See  generally  Contracts  i  662. 

[a]  Xnto  apVlM,^— Where  plain- 
tiff contracted  to  sell  all  his  stock 
in  a  corporation  for  a  fixed  sum, 
with  an  agreement  that  the  stock  to 
be  turned  over  was  three  fifths  of  the 
capital  of  the  corporation,  and  he  de- 
livered a  less  number  of  shares,  al- 
though they  constituted  all  that  he 
had,  it  was  not  a  perforinanca  of  his 
contract,  so  as  to  entitle  him  on  de- 
fault in  payment  by  the  purchaser 
to  sue  to  rescind  the  oontraiet.  Dady 
v.  O'Rourite,  172  N.  T.  447,  66  NB 
273  [rev  61  App.  Dlv.  629,  70  NTS 
694.    66  App.   Dlv.   466,   72   NTS   827]. 

as.  Dady  v.  O'Rourke,  61  App. 
Dlv.  629,  70  NTS  694,  66  App.  Dlv. 
465,  72  NTS  827  [rev  on  other 
grounds   172  N.   T.   447,   66   NB  273]. 

[a]  MJilm  iwpUeiL— Where  plaintiff 
contracts  to  convey  all  his  right  in 
the  property  and  assets  of  the  com- 
pany, lncludlng.^.stock  held  by  him. 
for  a  certain  sum,  un  agreement  by 
plaintiff  that  on  consummation  of 
the  sale  there  shall  be  no  debts  or 
Hens  against  the  property,  except 
two  mortgages,  and  that  he  will  sell 
all  his  right  to  certain  dock  property 
for  a  certain  sum,  does  not  make  the 
payment  of  the  debts  and  Mens,  or 
the  execution  and  delivery  of  the 
deed,  essential  to  a  right  to  rescind, 
such  provision  being  designed 'to  cre- 
ate a  liability  for  damages.  Dady 
V.  O'Rourke,  61  App.  Dlv.  529,  70  NTS 
694,  66  App.  Dlv.  466,  72  NTS  827 
[rev  on  other  grounds  172  N.  T.  447, 
66   NB  278]. 

S3.  Merritt  v.  Bhrman.  116  Ala. 
278,  22  S  614. 

[a]  Sols  apBllea^— Where  the  re- 
scission of  a  contract  with  a  corpora- 
tion to  purchase  shares  is  not  part 
of  the  consideration  for  another  con- 
tract of  sale  between  the  same  pur- 
chaser and  a  stockholder.  th«  pur- 
chaser Is  not  bound  to  perform  the 
first  contract  with  the  corporation  on 
seeking  lesclsston  of  the  second  oon- 


For  lat«  sasss,  OsvslopaMKta  and  eluacss  in  the  law  see  curaulattva  Annotations.  Wm.*  title,  pac*  and  note  number. 
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of  soeh  an  independent  agreement  authorize  a  re- 
seiasion  of  the  sale.**  The  mere  failore  of  the 
porehaaer  to  pay  notes  for  deferred  payments  on 
the  atoek  is  no  ground  for  a  rescission  of  the  con- 
tiaet,*"  nnless  there  is  a  stipulation  to  that  effect 
in  the  contract,**  or  nnless  there  is  a  provision  to 
the  effect  I  that  the  payment  of  the  notes  shall  be 
a  condition  precedent  to  the  consummation  of  the 
sale.*^  Where  the  sale  is  not  of  any  particular 
shares,  the  mere  fact  that  the  seller,  before  the  time 
for  transfer  arrives,  disposes  of  some  of  the  shares 
which  he  ovned  when  he  made  the  agreement  is  not 
ground  for  a  rescission." 

[$  1071]  (4)  Mistake.^  A  mutual  mistake  as 
to  the  affairs  of  the  corporation  materially  af- 
fecting the  value  of  the  stock  is  ground  for  re- 
scinding the  sale.*"  But  a  mistake  or  iguoranoe  as 
to  the  law  governing  the  party's  liabilities  under 
the  contract  is  not  grounds  for  a  rescission  on  his 
part.'* 

[i  1072]    c;    Tim*  for  Bcscisaion.'*    The  rig^t 


to  vescind  a  oontract  of  sale  of  corporate  stock,  as 
in  case  of  rescissions  of  other  contracts,"  must  be 
exercised  with  reasonable  promptness  on  the  dis- 
covery of  the  fraud  or  other  facts  from  which  it 
arises,  or  it  will  be  regarded  as  waived,**  the 
requisite  diligence  being  governed  by  the  circum- 
stances of  the  particular  case.'^ 

Time  limited  by  contract.  Where  the  contract 
gives  the  buyer  an  option  to  rescind  the  contract 
for  a  limited  time,  he  must  elect  to  rescind  within 
the  time  specified;'*  and  in  such  case  there  cannot 
tha%af  ter  be  a  waiver  of  this  ^rotision  by  the  seller 
since  there  is  thereafter  no  liability  on  the  seller 
and  no  right  existing  in  him  which  he  would  have 
to  assert  to  relieve  himself  from  the  obli^tion  of 
the  contract,  and  consequently  nothing  .to  waive.'^ 

[i  1073]  d.  Election  to  Rescind  and  Notice.** 
As  a  general  rule  the  election  to  rescind  must  be 
brought  to  the  notice  of  the  other  party  in  a  clear 
and  unequivocal  manner,*'  but  it  may  h^  implied 
from  facts  which  clearly  show  such  an  intention.*' 


tract  for  fraud.  Merrttt  v.  Ebrman, 
116   Ala.   278,  28  S  514. 

04.  Bradley  v.  Chaae,  22  He.  611; 
Car-adlan  Agency  v.  Assets  Realiza- 
tion Co.,  165  App.  Dlv.  »6,  150  NYS 
758. 

25.  Smith  V.  Securities  Oo.  of 
Airerlca.   (Ala.)  78  S  892. 

88.  Smith  T.  Securities  Ca  of 
America,  (Ala.)  73  S  8»2. 

sn.  Smitb  ▼.  Beeurtties  Co.  of 
America.   (Ala.)  78  8  892. 

aa.  Frost  T.  Clarkaon,  7  (Tow. 
(N.  Y.)  24. 

88.  See  generally  Contracts  { 
«6S;   Bales  [35  Cyc  131]. 

SO.  Neale  v.  Wright,  180  Ky.  146, 
112  SW  1115;  Canadian  Agency  v.  As- 
sets Realisation  Co.,  166  App.  Dlv. 
96,  160  NYS  768  (Innocent  misrepre- 
sentations relied  on). 

[a]  Bvla  applied.  —  Where  the 
parties  to  a  sale  of  stock  act  on  the 
sui  position  that  the  published  state- 
ments of  the  affairs  of  the  corpora- 
tion are  true,  in  which  case  the  stocli 
would  be  worth  par,  whereas,  under 
the  true  state  of  affairs,  the  state- 
ment as  to  amount  of  raerohandise  on 
hand  being  grossly  false,  the  stock 
is  worthless,  the  purchaser  has  a 
right  to  rescission  for  mutual  mis- 
talce.  Neal  v.  Wright.  ISO  Ky.  146, 
112  SW  1116. 

81.  -Herrltt  v.  Morris,  182  Ala. 
190.  SI  S  477. 

£a]  Bnl*  appU*<Lp— One  who  buys 
the  property  of  a  cori>oration,  and 
then  surrenders  it,  and  buys  half  of 
its  stock,  has  no  right  to  rescission 
of  the  latter  contract,  although  he  is 
Ignorant  of  the  law  that,  while  under 
the  former  contract  he  was  not  liable 
for  the  company's  debt,  he  is  under 
the  latter.  Merrltt  v.  Morris,  132 
Ala.  190.  31  S  477. 

38.  Delay  as  ftsfeass  to  suit  1«t 
rasolssloa  see  infra  i  1087. 

33.  See  generally  Oontractii  {( 
$TC-675;  Sales  i36  Cyc  160]. 

34.  U.  S. — frvin  V.  Koehler,  280 
Fed.  795,  146  (XJA  106. 

Cal.— Davis  v.  Butler.  164  C^al.  623, 
98  P  1947:  Maginess  v.  Western  Se- 
curities Corp;,    (A.)   175  P  277. 

111. — ^Burwash  v.  Ballou,  230  IlL  34, 
82  NB!  355,  15  LRANS  409  latt  182 
IlL  A.   711. 

Iowa. — Stotts  V.  Fairfield,  168  Iowa 
726,  145  NW  61. 

Md.— Latrobe  v.  Dietrich,  114  Md. 
8.  78  A  983;  Ripple  y.  Koehne,  100 
Md.  672,  60  A  464. 

Mich. — Speicher  y.  Thompson,  141 
Mich.  6E4,  104  NW  1104. 

Mo. — ^Dawson  v.  Flinton,  195  Mo.  A. 
76,  ItO  SW  972;  Rigler  v.  Reld,  186 
Mo.  A.  Ill,  171  SW  952;  Meinersha-' 
gen  V.  Taylor,  169  Mo.  A.  12,  154  SW 
886 

N.  T. — Clarke  v.  Borough  Asplialt 
Co.,   9S  Misc.    662,   167   NYS   681. 

Pa. — ^Rumsey  v.  Shaw,  26  Pa.  Su- 


per. 886  [aff  212  Pa.  676,  61  A  11091; 
Acetylene  Light,  etc.,  <^.  v.  Smith. 
10  Fa.   Super.  61,   44  WklyNC  86. 

Wash.  —  Harris  v.  Stewart,  72 
Wash.  661,  131  F  212. 

Wis. — MUey  V.  Heaney,  169  NW 
64:  CJazier  v.  Hart,  158  Wis.  862,  148 
NW  860. 

ra]  Oaaaot  awatt  torn  of  affairs. 
—One  who  has  made  an  Investment 
in  stock  cannot,  after  he  knows  he 
was  deceived,  or  has  matters  brought 
to  his  knowledge  that  would  put  a 
reasonable  man  on  Inquiry  which 
would  disclose  that  he  had  been  de- 
ceived, wait  and  see  whether  the  in- 
vestment turns  out  favorably,  or  un- 
favorably. Irvin  v.  Koehler,  280  Fed. 
796,  146  (X:A  105;  Burwash  v.  Bal- 
lou, 280  in.  84,  82  NB  356,  16  LRANS 
409  [aft  182  ni.  A.  71]  f  Rigler  v. 
Reid,  186  Mo.  A.  Ill,   171  SW  962. 

[b]  After  dsUvsiT— A  right  to  re- 
scind for  failure  to  deliver  the  stock 
cannot  be  exercised  after  the  stock 
has  been  delivered  and  full  physical 
possession  has  been  secured.  Miley 
V.  Heaney.  (Wis.)  169  NW  64. 

36.  U.  S. — Irvin  v.  Koehler,  280 
Fed.  795.  146  C!CA  106. 

Ind.— Helnts  v.  Mueller,  27  Ind.  A. 
42,    69   NH   414. 

Mich. — Speicher  v.  Thompson,  141 
Mich.  664,  104  NW  1104. 

Minn. — Fawkes  v.  Knapp,  138  Minn. 
384,  165  NW  286. 

Mo. — Dawson  v.  Flinton,  196  Mo.  A. 
76,  190  SW  972;  Rigler  v.  Reld.  186 
Mo.  A.  Ill,  171  SW952. 

Pa. — Acetylene  Light,  etc.,  Co.  v. 
Smith,  10  Pa.  Super.  61,  44  WklyNC 
86. 

Wash. — ^Landls  v.  Wintermnte,  40 
Wash.  673,  82  P  1000. 

[a]  Belay  held  nnrss sonaMs.  — 
Where  defendant  was  induced  to  pur- 
chase corporate  stock  by  fraud  on 
May  16,  1911,  but  took  no  steps  to 
rescind  until  July  29,  he  did  not  act 
Immediately,  that  Is,  within  a  rea- 
sonable time,  and  therefore  waived 
his  right  Rigler  v.  Reid,  186  Mo.  A. 
Ill,  171  SW  962. 

[b]  Delay  held  not  mweaBOBalile. 
— (1)  Where  a  purchaser  buys  pre- 
ferred stock  on  the  misrepresenta- 
tion that  the  dividend  to  accrue  the 
following  month  had  already  been  de- 
clared, but  the  dividend  was  paid 
him  by  the  seller  so  that  he  did  not 
learn  that  the  misrepresentation  was 
false,  and  the  corporation  passed  the 
next  semiannual  dividend,  but  de- 
clared one  a  year  after  the  purchase, 
the  purchaser's  failure  to  institute 
an  action  to  rescind  for  the  fraud 
until  sixteen  months  after  the  last 
dividend  was  paid  is  not  as  a  matter 
of  law  a  failure  to  act  with  reason- 
able promptness.  Irvin  v.  Koehler, 
230  Fed.  796,  145  CCA  106.  (2)  A 
delay  in  instituting  proceedings  to 
rescind  on  the  ground  of  abuse  of  the 


confldenfial  relation  of  the  seller  does 
not  constitute  a  waiver  of  the  right, 
where  such  delay  results  from  a  tem- 
porary alleviation  of  suspicions  and 
from  ignorance  and  inexperience. 
Landis  v.  Wintermute,  40  Wash.  678, 
82  P  1000.  (3)  A  delay  of  eight  days 
for  a  seller  in  Kansas  City  to  in- 
vestigate curb  market  price  of  stock 
in  New  York,  not  regrularly  listed, 
before  rescinding  a  contract  to  sell 
because  of  fraud  in  stating  market 
price,  is  not  as  a  matter  of  law  un- 
reasonable. Dawson  v.  Flinton,  196 
Mo.  A.  76,  190  SW  972. 

[c]  QosstioB  of  law. — ^What  is  a 
reasonable  time,  when  the  facts  are 
undisputed,  is  a  question  of  law. 
Acetylene  Light,  etc.,  Co.  v.  Smith, 
10  Pa.  Super.  61,  44  WklyNC  86. 

ae.    Makuen   v.   Elder,    170    N.   C. 
610,    87    SB   334;   Ouss  v.   Nelsor^.    14 
Okl.    296,    78    P    170    [aff    200    U.    S. 
29S,  26  SC;t  260,  50  L.  ed.  4891. 
,_S*-    Makuen  v.  Blder,  170  N.  C.  619, 

».    See  generally  Contracts  i  676. 

38.  Iowa. — Conger  v.  I^ee.  176 
Iowa  423,   157  im  240. 

Minn.— Lyons  v.  Snider,  136  Minn. 
252,  161  NW  532. 

Mo. — Meinershagen  v.  Taylor.  169 
Mo.  A  12.  164  SW  886. 

Okl. — Ouss  V.  Nelson,  14  Okl.  296, 
78  P  170  [aff  200  U.  S.  298,  26  SCt 
260,  60  L.  ed.  489]. 

Pa. — Beetem  v.  Burkholder,  69  Pa. 
249;  Acetylene  Light,  etc.,  Co.  v. 
Smith,  10  Pa.  Super.  61. 

[a]  Taodarlar  back  ths  stock  and 
demanding  the  price  paid  constitutes 
sufficient  notice.  Beetem  v.  Burk- 
holder, 69  Pa.  249.  , 
^  [b]  Aots  not  amonirtiiig  to  resnls 
•*<»rrr<l)  Consrer  v.  Lee,  175  Iowa 
423,  157  NW  240.  (2)  Under  a  con- 
tract for  purchase  of  stock  with  an 
agreement  that  if  the  purchaser  does 
not  want  it  the  seller  will  take  it  off 
his  hands  upon  thirty  days'  written 
notice  of  the  purchaser's  intention, 
the  purchaser's  action  on  the  con- 
tract to  repurchase  is  not  a  case  of 
attempted  repudiation  or  rescission, 
but  a  mere  adoption  of  a  right  ex- 
pressly given  by  the  contract  Dough- 
ty V.  Law,!  178  Iowa  840,  160  NW 
226. 

40.  Young  V.  Ashland  Coal,  eta. 
R.  (3o.,  41  SW  318,  19  KyL  491. 

[a]  Bale  appUed^— Where  the  re- 
citals of  certain  writings  tended  to 
show  the  assignment  to  V  of  a  part 
of  B's  stock  in  a  corporation,  the 
fact  of  V^  Insolvency,  and  the  subse- 
quent conveyance  by  B  to  the  corpo- 
ration of  his  entire  interest  therein, 
raise  the  presumption  that,  if  B  ever 
sold  any  interest  to  V,  the  sale  had 
been  rescinded  and  the  stock  re- 
turned to  him.  Young  v.  Ashland 
Coal,  etc.,  R.  Ca,  41  * 
491.  Digitized  I 


Young   V.   Ashland 


698     [14  C.  J.] 


CORPORATIONS 


[§§  1074-1075 


[$  1074]  e.  Kestoration  of  Statna  Qao.*>  It  is 
the  duty  of  the  party  rescinding  the  sale  to  restore 
the  other  party  to  the  same  situation  that  he  would 
have  been  in  i£  the  sale  had  not  been  made,  so  far 
as  it  then  can  be  done.**  But  a  purchaser  is  not 
precluded  from  rescinding  on  the  ground  of  fraud 
by  reason  of  the  fact  that  the  stock  returned  by 
him  has  a  different  value  from  that  issued  originally 
to'  him,  where  he  is  not  responsible  for  the  differ- 
ence,*^ as  where  it  is  brought  about  by  an  act  of  the 
seller  **  ' 

[(  1075]  f.  Aetnrn  of  OoiiBlderatlon.*^  As  a 
general  rule  a  party  seeking  to  rescind  must  return 
or  offer  to  return  the  stock  or  other  consideration 
which  he  has  received  under  the  contract,*"  and 
thereafter  keep  his  offer  or  tender  good;*^  and  if  a 
purchaser  is  incapable  of  tendering  a  restoration  of 
the  stock  purchased  by  reason  of  his  having  sold 
most  of  it  to  another,  he  is  not  entitled  to  a  rescis- 
sion;*" but  it  is  no  defense  that  he  has  sold  a  part 
of  the  identical  shares  to  a  third  person,  where 
other  shares  of  equal  value  can  be  returned  in  their 
stead,*'  or  that  he  is  unable  to  return  the  identical 
stock  which  he  purchased  where  his  inability  to  do 
80  was  caused  by  some  act  of  the  seller.'"  The 
purchaser  may  offer  to  restore  the  stock,  although 
he  has   never  received  a  oertifleate,"^     A   tender, 

41.    See  Kenerally  Contracts  9  678. 

40.  Bpreckels  v.  OorriU,  152  Cal. 
883,  92  P  1011;  Hubbard  V.  Oliver, 
178  Mich.  337,  139  NW  77;  Melner- 
sha^en  v.  Taylor,  1«»  Mo.  A.  12,  154 
SW  886;  Rumsey  v.  Shaw,  25  Pa. 
Super.  386  [afl  212  Ph.  676,  61  A 
1109],  _, 

[a]  SniMtaatlaUr  th*  wxat  posl- 
tloa<— It  l8  not  essential  to  a  rescis- 
sion of  the  contract  that  the  other 
party  be  placed  in  precisely  the  posi- 
tion he  had  previously  occupied,  but 
It  Is  sufficient  if  he  is  placed  sub- 
stantially in  the  same  position,  at 
the  time  of  the  attempted  rescission, 
which  he  at  that  time  would  have 
occupied  if  the  sale  had  not  taken 
place,  and  he  had  retained  the  stock 
himself.  Spreckels  v.  GorriU,  152  Cal. 
J83,   92  P  1011.  _ 

43.  Bolton  V.  Prather,  35  Tex.  Civ. 
A.  296,  80  SW  666. 

44.  Hubbard  v.  Oliver,  178  Mich. 
837,  139  NW  77. 

46.  See  generally  Contracts  It 
679-681;  Sales  [35  Cyc  144  et  seq]. 

46.  Cal^— Davis  v.  Butler,  154  Cal. 
623,  98  P  1047;  Spreckels  v.  GorriU, 
152  Cal.  383,  92  P  1011;  Rohrbacher 
V.  Kleebauer,  119  Cal.  260,  61  P  841; 
Hill  v.  Wilson,  88  Cal.  92,  25  P  1106; 
MaglnesB  v.  Western  Securities  Corp., 
(A.)    175  P  2(77. 

Ind.-^Bruml)augh  v.  MelllnErer,  (A.) 
120  NE  676;  Barnard  v.  Newpoint 
First  NaU  Bank,  61  Ind.  A.  634,  111 
NB    461. 

Iowa. — ^Dillon  v.  Lee,  110  Iowa 
156,  81  NW  245. 

Ky. — Llgon  v.  Mlnton,  126  SW  804. 

Mass. — Goodwin  v.  Dick,  220  Mass. 
656,  107  NE  926;  Olnn  v.  Almy,  212 
Mass.   486,   99  NB  276. 

Mo. — Meinershagen  v.  Taylor,  169 
Mo.  A.  12,  154  SW  886;  Donovan  v. 
McDermott  108  Mo.  A.  633,  84  SW 
153. 

N.  T. — Stem  v.  Stern,  122  App.  Div. 
821,  107  NTS  900. 

Okl.— Guss  V.  Nelson,  14  Okl.  296, 
78  P  170  [aft  200  U.  S.  298,  26  SCt 
260,   60   L.  ed.   489]. 

Pa. — Beetem  v.  Burkholder,  69  Pa. 
249;  Rumsey  v.  Shaw,  26  Pa.  Super. 
886  [aff  212  Pa.  676,  61  A  1109]. 

Tex. — Continental  Trust  Co.  v.  Co- 
wart.   (Civ.  A.)  178  SW  688. 

Utah. — Ogden  Valley  Trout,  etc., 
Co.  V.  Lewis,  41  Utah  183,  126  P 
687. 

[a]     Bnle       appUed. — ^Where       the 


however,  need  not  be  made  where  it  would  be  a  use- 
less formality,"  as  where  the  stock  is  worthless," 
or  where  he  is  unable  to  make  a  return  by  reason  of 
the  stock  or  other  property  being  in  possession  of 
the  other  party  or  his  assignee,"*  or  where  the  stock 
has  been  left  on  deposit  by  the  seller  for  the  pur- 
chaser, in  which  case  the  latter  is  not  bound  to  re- 
ceive the  stock  and  tender  it  before  bringing  his 
action  for  the  purchase  money.**  Where  a  party 
who  is '  induced  by  fraud  to  purchase  corporate 
stock  later  purchases  bonds  of  the  company,  he  is 
under  no  obligation  to  return  or  to  offer  to  return 
the  bonds  as  a\Condition  precedent  to  bringing  a 
bill  against  the  seller  of  the  stock  for  a  rescission 
of  the  contract  for  its  sale."*  A  purchaser  of  the 
stock  of  a  majority  stockholder  is  not  bound  to  ac- 
count to  such  stockholder  for  the  use  of  the  cor- 
porate franchise,  as  a  condition  to  the  rescission  of 
the  purchase  for  fraud;  his  indebtedness  in  respect 
to  such  use  being  to  the  corporation."^  Where  the 
charter  expires  without  knowledge  of  the  parties, 
and  a  transfer  of  stock  is  made  and  new  certificates 
are  issued  and  pledged  for  the  price,  an  assignee  of 
the  purchaser,  ui>on  discovering  the  fact,  may  de- 
mand a  return  of  the  consideration,"*  but  cannot 
at  the  same  time  organize  a  new  corporation  and 
retain  the  aasets  and  corporate  name,"* 


seller  agrees  to  turn  over  the  price 
paid  to  the  corporation,  and  the  buy- 
er agrees  to  and  does  i>ay  all  the 
debts  of  the  corporation,  and  agrees 
but  falls  to  change  the  corporate 
name,  the  seller  cannot  rescind  the 
sale  and  recover  the  stock  because  of 
the  failure  to  change  the  corporate 
name,  without  returning  the  price 
paid  for  the  stock.  Donovan  v.  Mc- 
Dermott. 108  Mo.  A.  688,  84  SW  158. 

[b]  SiifflolaiKiy  of  tamdar. —  (1) 
Where  plaintiff,  in  two  separate 
cases,  was  induced  by  defendant's 
false  representation  as  to  the  price 
for  which  mining  properties  could 
be  bought,  to  furnish  a  much  larger 
amount  of  money  for  the  purchase 
than  was  needed,  agreeing  to  take 
stock  in  each  corporation  for  the 
amount,  and  before  discovering  the 
fraud  the  two  corpora  tlons  were  con- 
solidated, exchanging  stock  In  the 
old,  share  for  share,  for  stock  in  the 
new  company,  a  tender  of  plaintiff's 
stock  in  the  consolidated  company  Is 
sufficient  to  entitle  him  to  rescind 
as  against  defendant.  Oinn  v.  Almy, 
212  Mass.  486,  99  NE  276.  (2) 
Where  certificates  of  stock  are  trans- 
ferred by  indorsement  in  blank,  and 
not  on  the  books  of  the  company,  an 
offer  to  redeliver  the  certificates  is  a 
sufficient  tender  thereof  by  the  trans- 
feree, on  a  rescission  of  the  sale. 
Hill  V.  Wilson,  88  Cal.  92,  25  P  1105. 

[c]  Bzohaiwa  of  stoek. — A  stock- 
holder exchanging  his  stock  for  stock 
in  another  corporation  may  not  re- 
scind and  recover  back  the  stock 
given,  or  its  value,  without  return- 
ing the  stock  received  or  accounting 
for  its  value.  Continental  Trust  Co. 
V.  Co  wart,  (Tex.  Civ.  A.)  173  SW 
588. 

47.  Melnershagen  v.  Taylor,  169 
Mo.  A.  12,  164  SW  886. 

48.  Primeau  v.  Granfleld,  180  Fed. 
847;  Rohrbacher  v.  Kleebauer,  119 
Cal.  260,  51  P  341. 

[a]  Bnla  appUeO. — Where,  in  an 
action  upon  a  note  given  for  stock  in 
two  corporations,  the  defense  is  a  re- 
scission of  the  contract  of  purchase 
because  of  fraudulent  representa- 
tions, and  defendant  shows  that  he 
tendered  back  to  the  payee  the  shares 
of  one  corporation,  but  admitted  that 
he  bad  sold  the  other,  it  constitutes 
no  defense.  Rohrbacher  v.  Klee- 
bauer, 119  CaL  260,  51  P  341. 

49.  Shultx   y.    O'Rourke,    18   Mont. 


418,  46  P  684. 

OA.  Head  v,  Oglesby.  176  Ky.  613, 
194  SW  798. 

[a]  XaaatttMou.  —  Wher*  stock 
fraudulently  sold  to  plaintiff  and  left 
with  a  banker  who  was  a  party  to 
the  fraud,  as  collateral  to  plaintiirs 
notes,  was  with  the  banker's  consent 
substituted  by  other  stock,  in  a  suit 
to  cancel  the  notes  the  banker  can- 
not complain  of  plalntitTs  inability 
tp  restore  the  original  stock.  Head 
V.  Oglesby,  175  Ky.  613,  194  SW  793. 

51.  Brumbaugh  v.  Melllnger,  (Ind. 
A.)   120  NE  676. 

68.  Ellsworth  v.  Trinkle,  96  Kan. 
666,  158  P  543;  Jones  v.  Barnes,  107 
Miss.  800,   66  S  212. 

88,  Cal. — Avery  v.  Cullen,  15  CiaL 
A.    413,    114    P   1022. 

Ind. — Brumbaugh  v.  Melllnger, 
(A.)    120  NE  676. 

Kan. — Ellsworth  v.  Trinkle,  96  Kan. 
666,  168  P  648. 

Mo. — Oerardl  v.  Gardner,  256  Mo. 
638.  164  SW  668. 

Pa. — Beetem  v.  Burkholder,  69  Pa. 
249;  Rumsey  v.  Shaw,  26  Pa.  Super. 
886   [aff  212  Pa.  676,  61  A  1109]. 

[a]  Statat*.— Under  a  statute  re- 
quiring (I  party  rescinding  a  contract 
to  restore  to  the  other  "party  every- 
thing of  value  received  under  the 
contract,  a  buyer  of  valueless  cor- 
porate stock  need  not  on  rescinding 
the  contract  of  sale  tender  a  return 
of  the  stock.  Avery  v.  Cullen,  16  C!al. 
A.  413,  114  P  1022. 

B4.  Simpson  v.  Van  Laningham, 
267  Mo.  286,M&3  SW  824. 

[a]  Bui*  ap«Il*4.  —  Where  tn 
agreement  required  the  seller  of 
stock  to  return  the  purchaser's  notes 
at  the  latter's  election,  on  tender  of 
the  stock,  and  the  stock  wiA  depos- 
ited as  collateral  with  the  notes,  ten- 
der, by  the  purchaser  was  not  neces- 
sary, since  the  stock  Indorsed  In 
blank  was  held  as  collateral.  Simp- 
son v.  Van  LAnhigham.  267  Mo.  23«, 
183   SW  324. 

55.  Pence  v.  L>angdon,  99  U.  S. 
578,  25  L.  ed.  420. 

58.  Lufkln  t.  Cutting,  225  M»s«. 
599.  114  NE  822. 

57.  Merrltt  v.  Bhrman,  116  .41a 
278,  22  S  514. 

58.  Scott  V.  Davis,  198  Mo.  A  612. 
200  SW  723. 

88.  Scott  vC  Davis,  198  Ho.  A  Sit, 
200  SW  723. 


For  totw  eaaaa,  dsrslopmsBta  anA  ohasyM  In  the  law  Be«  cumulative  Annotatioiia^mneym,(^a8e  and  note  number. 
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DMdeads.  In  tendering  a  return  of  the  stock 
the  porehader  should  also  tender  a  return  of  divi- 
dend which  he  has  collected  on  the  •stock,'"*  and 
where  such  tender  and  a  demanded  rescission  are 
refused,  and  suit  is  brought  for  a  rescission,  other 
dividends  which  accrue  ms^  be  collected  by  the 
purchaser  and  held  subject  to  the  disposal  of  the 
court.*'  But  where  a  holder  of  stock  makes  an  as- 
signment thereof  in  consideration  of 'a  dividend  to 
which  he  is  entitled,  irrespective  of  the  assignment, 
he  need  not  return  the  dividend  received  in  order 
to  have  the  assignment  set  aside.*' 

Time  for  return.  A  tender  back  of  the  stock  or 
other  consideration  must  be  made  within  a  reason- 
able time  (ifter  discovery  of  the  fraud  or  other 
ground  of  rescission.**  Where  the  purchaser  is 
unable,  'through  the  exercise  of  reasonable  dili- 
gence, to  make  tender  before  bringing  suit,  he  may 
make  such  tender  in  his  petition.** 

[5  1076]  g.  Waiver  or  Estoppel*"  The  right 
to  rescind  a  contract  of  sale  of  stock  may  be  lost 
or  waived  by  delay,**  particularly  where  the  delay, 


under  the  circumstances,  amounts  to  laches.*^  The 
right  may  also  be  waived  by  words  or  conduct  which 
evidence  an  intention  not  to  exercise  it,**  as  w'here, 
with  fiill  knowledge  of  the  facts  giving  him  t/ 
ground  to  rescind,  he  afOrms  the  sale  **  or  treats  the 
stock  as  his  own  and  accepts  the  benefits  and  par- 
ticipates in  the  rights  belonging  to  a  stockholder,^" 
or  refuses  to  disaffirm  the  sale;''  and  where  the 
seller  refuses  to  receive  the  stock  on  one  ground 
alone,  he  thereby  waives  other  objections  which  he 
might  have  urged  as  a  ground  of  rescission.^' 
Where,  however,  such  acts  are  done  without  knowl- 
edge of  the  facts  which  give  rise  to  a  ground  for 
rescission,  they  do  not  amount  to  a  waiver  of  the 
right  to  rescind;^*  and  even  where  he  has  such 
knowledge,  a  waiver  will  not  be  construed  from 
acts  which  are  not  inconsistent  with  the  right  to 
rescind.^*  Where  the  purchaser  has  tendered  the 
stock  to  the  seller  and  demanded  a  return  of  the 
purchase  money  which  has  been  refused,  he  is  not 
estopped  from  rescinding  hy  reason  of  the  fact  that 
he  thereafter  collects  accruing  dividends  and  holds 


60.  Davis  V.  Forman,  229  Mo.v  27, 
129  SW  21S. 

•1.  Davis  V.  Forman,  229  Mo.  27, 
1Z9  SW  218. 

ea.  Dillon  V.  Lee,  110  Iowa  166,  81 
NW  246. 

68.  Stotta  V.  Fairfield.  163  Iowa 
726,  146  NW  61;  Iilgon  v.  Mlnton. 
(Ky.)   126  SW   304. 

nnw  tax  reaolasioa  g*a»xallj  see 
supra  i  1072. 

M.  Bllsworth  V.  Trlnkle,  96  Kan. 
666,  163  P  643.  See  Auman  v.  Uc- 
Kibben,  179  111.  A.  426  (holding  that 
a  statement.  In  a  bill  to  rescind  a 
sale  for  fraud,  that  complainant  of- 
fers to  deliver  up  the  shares  of  stock 
and  money  received  as  consideration. 
Is  a  sufficient  tender,  or  if  not,  it 
cannot  be  raised  for  the  first  time  on 
appeal). 

[a]  Sill*  appUML — Where  plaln- 
tllfs.  on  discovering  that  they  had 
been  Induced  by  fraud  to  purchase 
corporate  stock,  made  an  unsuccesS' 
ful  search  for  defendant  to  return 
the  stock,  a  tender,  made  in  the  pe- 
tition and  at  the  time  of  the  trial  of 
their  action  to  recover  the  price  paid, 
la  aufllcient.  Ellsworth  v.  Trinkle, 
96  Kan.   666,  153  P  643. 

65.  See  generally  Contracts  }i 
686-691:   Sales    [36    Cyc   140]. 

ee.     See  supra  i  1072. 

67.  U.  S.— Hart  v.  Globe  Ins.  Co., 
113  Fed.  307. 

Md. — Latrobe  v.  Dietrich,  114  Md. 
i,   78  A   983.  ^      ' 

N.  Y. — Clarko  v.  Borough  Asphalt 
Co.,  93  Misc.  662,  167  NTS  681. 

N.  D. — Miller  v.  -Thompson,  34 
N.  D.  63,  157  NW  677. 

S.  D. — ^Keyes  v.  Blue  Bell  Medicine 
Co.,  84  S.  D.  297,  148  NW  506. 

Wis. — Cazier  v.  Hart,  168  Wis.  362, 
148  NW  860  (delay  until  stock  be- 
comes worthless). 

See  Bradbury  v.  Smith,  (Mo.)  181 
SW  415  (holding  that  where  plaintilT 
charged  fraud  against  corporate  offi- 
cers In  selling  him  stock,  the  fact 
that  plaintiff  failed  to  complain  until 
after  the  corporation's  Insolvency, 
purchasing  more  stock  In  the  mean- 
time, was  a  circumstance  to  be  taken 
Into  account  on  good  faith  of  the 
transaction), 

[a]  Bnle  appUad. — (1)  Where  the 
buyers  acaulesce  in  a  sale  of  stock  and 
continue  In  possession  of  the  busi- 
ness after  learning  of  the  misrepre- 
sentations and  place  It  beyond  their 
power  to  restore  the  business  to  de- 
fendant, they  are  estopped  by  their 
laches  to  rescind  the  contract.  Miller 
V.  Thompson,  34  N.  D.  63,  167  NW 
677.  (2)  Where  a  purchaser  holds 
stock  in  a  corporation  for  over  two 
years,  during  which  time  it  becomes 
Insolvent,  he  cannot  thereafter  re- 
scind for  fraud  In  the  sale  of  the 
stock.    Keyes  v.  Blue  Bell  Medicine 


Co.,  34  S.  D.  297,  148  NW  605. 

ee.  Md.— Latrobe  v.  Dietrich.  114 
Md.  8,  78  A  988. 

Mich. — Speicber  v.  Thompson,  141 
Mich.  654,  134  NW  1104. 

Mont — Schults  V.  O'Rourke,  18 
Mont.  418,  46  P  634. 

N.  T. — ^Davis  v.  Oittord.  188  App. 
Div.  99,  169  NY8  492:  Dady  V. 
O'Rourke,  61  App.  Div.  629,  70  NTS 
694,  65  App.  Div.  466,  72  NTS  827 
[rev  on  other  grounds  172  N.  T.  447, 
66  NE  2731. 

Wis. — Mfley  V.  Heaney,  169  NW 
64.  ^^ 

[a]  ZUastnttloWk— Where  persons 
who  bought  the  inajority  of  the  stock 
of  a  manufacturing  corporation,  be- 
coming Its  managers,  on  learning 
that  they  were  defrauded  by  misrep- 
resentations of  the  sellers  as  to  the 
amount  of  the  corporation's  Indebt- 
edness, and  that  the  sellers  denied 
having  made  them,  determined  to  go 
on  with  the  business  believing  that 
they  could  make  themselves  whole, 
and  did  so  as  long  as  they  could,  the 
right  to  rescind  was  waived.  Spelch- 
er  V.  Thompson,  141  Mich.  664,  104 
NW   1104. 

69.  Magtness  V.  Western  Securi- 
ties Corp.,  (Cal.  A.)  176  P  277;  CHil- 
cago  Trust,  etc..  Bank  v.  Ball,  208 
111.  256,  70  NE  306  [rev  108  111.  A. 
321];  Anderson  v.  CHiicago  Trust,  etc.. 
Bank,  195  Til.  341,  63  NE  203  [aft  93 
111.  A.  347];  Tolman  v.  Coleman,  104 
111.  A.  70;  Clarke  v.  Borough  Asphalt 
Co.,  93  Misc.  662,  157  NTS  681; 
Brown  v.  Jonasson,  108  NTS  996. 

[a]  Bid*  av!pUad,,^(l)  Where  a 
purchaser  with  knowledge  that  a 
fraud  has  been  practiced  on  him  ob- 
tains an  injunction  against  the  sell- 
er from  selling  the  .stock  he  had  pur- 
chased. It  is  too  late  afterward  for 
him  to  rescind  the  purchase.  Tol- 
man v.  Coleman,  104  111.  A.  70.  (2) 
Where  the  seller,  after  refusal  by  the 
buyer  to  perform  as  to  part  of  the 
consideration  he  had  contracted  to 
give,  accepts  part  of  the  cash  con- 
sideration, such  act  of  ratification  on 
the  seller's  part  by  accepting. benefits 
under  the  co'itract  amounts  to  an  af- 
firmance of  it,  precluding  rescission. 
Clarke  v.  Borough  Asphalt  Co.,  93 
Misc.  662,  167  NTS  581.  (3)  Where 
a  person  who'  purchased  stock  In  re- 
liance on  misrepresentations,  after 
having  discovered  the  fraud,  dis- 
charged a  note  be  had  given  in  pay- 
ment of  stock,  and  entered  into  a 
new  contract  with  agents  of  the  cor- 
poration for  the  resale  of  his  stock, 
he  ratified  his  contract  of  purchase 
of  stock  and  could  not  thereafter  re- 
scind. Maglness  v.  Western  Securi- 
ties  Corp.,    (Cal.   A.)    176   P  277. 

70.  Fla. — Florida  Cigar,  etc., '  Co. 
▼.  Baker,  etc.,  Co.,  62  Fla.  487,  67  S 
174, 


Mo. — ^Melnerahagen  t.  Taylor,  169 
Mo.  A.  12,  164  SW  886. 

Nebr. — Daasler  v.  Rowe,  91  Nebr. 
687,    186   NW   846. 

N.  J. — Krueger  ▼.  Armltage,  68  M. 
J.  Ed.  867,  44  A  167. 

N.  T. — ^Davls  v.  Qlfford,  182  App. 
Div.  99, 169  NTS  492;  Davis  v.  Lever- 
ing, 168  App.  Div.  78,  168  NTS  772. 

Pa. — Jessop  V.  Ivory,  168  Pa.  71,  27 
A  840,   S3  WklyNCas  286. 

Wis. — Rosenberg  v.  McKInney,  1S8 
Wis.  881,  120  NW280. 

[a]  Bnle  •mlUtLr—il)  A  pur- 
chaser waives  rescission  where  with- 
full  knowledge  of  the  facts,  he  treats 
the-  stock  as  his  own,  accepts  the 
benefits  thereof,  and  serves  as  a  di- 
rector. Dassler  v.  Rowe,  91  Nebr. 
637,  136  NW  846.  (2)  Where  a  pur- 
chaser of  stock,  under  a  contract  to 
return  It  and  have  the  money  paid 
for  it  refunded,  tenders  the  stock  in 
rescission,  and  the  seller  refuses  to 
accept  it,  and  the  purchaser  subse- 
quently directs  the  sale  of  the  stocl^ 
gives  a  proxy  to  cast  his  vote,  ana 
personally  attends  and  participates 
in  the  business  of  a  stockholders' 
meeting,  such  acts  are  prima  facie 
acts  of  ownership  Inconsistent  with 
the  demand  for  rescission,  and  a  jury 
is  a't  liberty  to  Infer  from  them  an 
acquiescence  In  the  seller's  refusal 
and  a  waiver  of  the  demand.  Jessop 
V.  Ivory,  158  Pa.  71,  27  A  840. 

71.  Hooker  v.  Midland  Steel  Co., 
215  111.  444,  74  NE  445.  106  AmSR 
170    [aff  117  111.  A.  441]. 

72.  Schults  v.  O'Rourke,  18  Mont. 
418,  46  P  634. 

73.  Head  v.  Oglesby,  176  Ey.  613. 
194  SW  793;  Ginn  v.  Almy.  212  Mass. 
486,  99'NE276;  Jones  v.  Barnes,  107 
Miss.  800,  66  S  212;  Dakota  National 
Bank  v.  Taylor,  6  8.  D.  99,  68  NW 
297. 

[a]  '  Bide  applied. — ^Where  the  pur- 
chaser telephones  to  a  local  banker 
to  whom  he  is  referred  for  informa- 
tion in  purchasing  stock,  not  know- 
ing that  he  has  conspired  with  the 
sellers,  objection  to  a  suit  to  cancel 
the  purchase  notes  because  plalntllC 
failed  to  'exercise  vigilance  is  with- 
out merit.  Head  v.  Oglesby,  175  Kx. 
613.  194  SW  793. 

[b]  ZynoTaaoe  of  ooipoMttlOtftl 
oondltloii. — One  who  has  been  Induced 
to  purchase  stock  through  deceit  as 
to  the  corporation's  condition  does 
not  forfeit  his  right  to  rescind  by  the 
fact  that  he  Is  shortly  afterward 
elected  cashier,  and  does  not  during 
his  services  as  such  attempt  a  rescis- 
sion, if  he  has  no  knowledge  of  the 
condition  of  the  corporation  at  that 
time.  Dakota  National  Bank  v.  Tay- 
lor, 6  8.  D.  99,   68   NW  297. 

74.  Lufkin  v.  Cutting,  286  Mass. 
699,  114  NB  822:  DakoU  National 
Bank  r.  Taylor,  i  8.  D.  99,  68  NW 
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them  subject  to  the  order  of  the  seller,^"  or>that  he 
attends,  and  participates  in  stockholders'  meetings 
after  the  commencement  of  action  to  rescind."  ^ 

Xnetnitable  condact.  A  rescission  on  the- ground 
of  fraud  will  not  be  denied  because  the  seller,  be- 
fore the  sale,  had  unsuccessfully  attempted  to  ac- 
quire a  judgment  against  the  purchaser  with  a  view 
to  regaining  his  stock  under  the  judgment  after 
obtaining  the  purchase  price,  where  before  eon- 
snmmating  the  sale  he  learned  that  he  could  not 
acquire  the  judgment  but  nevertheless  proceeded  to 
complete  the  transaction." 

[$  1077]  10.  Farfoimanoe  of  Contract— a.  In 
CmuraL  In  accordance  with  the  rules  pertaining 
to  the  performance  of  contracts  generally/^  the 
parties  to  a  contract  of  sale  of  corporate  stock  are 
bound  to  perform  it  according  to  its  terms,^'  unless 
'the  contract  violates  some  rule  of  law  or  public  pol- 
icy," or  fraud  or  impositiop  has  been  practiced.'* 
Under  such  contract  the  delivery  of  the  stock  by  the 
seller  and  acceptance  and  payment  or  other  per- 
formance by  the  purchaser  are  generally  regarded 

297;  Castleman  v.  Waghom,  etc.,  Co., 
41  Can.  S.  C.  88  [allowing  app  IS 
B.  C.   861,   7  WeatLR  412]. 

[a]  BnU  appUad. — (1)  The  faot 
that  a  purchaser  after  his  discovery 
of  the  allegecT  fraud  and  at  a  meet- 
ing at  which  bis  resignation,  ten- 
dered on  account  of  such  alleged 
fraud,  is  to  take  effect,  is  elected 
and  quallfieB  as  a,  director  and  votes 
his  stock,  nothing  else  being  shown, 
will  not  of  itself,  as  a  matter  of  law, 
work  a  forfeiture  of  his  right  to  re- 
scind the  contract  on  account  of  such 
fraud.  Dakota  National  Bank  v.  Tay- 
lor, 6  S.  D.  »».  58  NW  297.  (2)  A 
purchase  of  bonds  of  a  company,  se- 
cured by  mortgage  on  its  property, 
by  a  party  induced  by  fraud  to  pur- 
chase its  stock,  is  not  an  aflllrmatlon 
or  ratification  of  the  contract.  Luf- 
kin  V.  Cutting,  22&  Mass.  599,  114  KB 

n.  Davis  V.  Forman,  229  Uo.  27, 
129  SW  213. 

78.  Landls  v.  Wintermute,  40 
Wash.  673,  82  P  1000. 

77.  Schafuss  v.  Betts,  94  Misa 
46S,  167  NTS  608  [aff  176  App.  DlV. 
898  mem,  160  NTS  1146  mem]. 

78.  See  generally  Contracts  SJ 
693-789;   Sales    [36  Cyc   160,  «t  seq]. 

79.  Cal. — McQue  V.  Rommel,-  148 
Cal.  539.  83  P  1000;  Hawley  v.  Bru- 
maglm,  33  Cal.  394. 

Conn. — Litchfield  Sav.  Soa  v.  Dib- 
ble, 80  Conn.  128,  67  A  476. 

Iowa. — Aken  v.  Clark,  146  Iowa 
436,   123  NW   379. 

Mass. — Cary  v.  Leszynsky,  184 
Mass.  44,  67   NB  637. 

N.  T. — ^Dalley  v.  Devlin,  21  App. 
Div.  62,  47  NTS  296. 

Vt — Faulkner  v.  Hebard,  26  Vt. 
4E2. 

[a]  A  oontiaot  to  tnra  over  all 
tiM  stook  of  a  corporation  is  fully 
performed  where' all  the  outstanding 
stock  la  transferred,  the  balance  of 
the  stock  being  in  the  treasury  at  the 
time  of  the  transfer.  Dailey  v.  Dev- 
lin, 21  App.  Div.  62,  47  NTS  296. 

[b]  Jkjpmimaat  to  Mil  for  pnr- 
dMMT. — Wliere  the  seller  agrees  to 
sell  the  stock  for  the  buyer  within  a 
given  time  so  as  to  net  a  certain 
amount,  and  It  does  not  appear  that 
the  buyer  revoked  the  contract,  the 
fact  that  he  was  at  one  time  well 
satisfied  with  his  purchase  and  de- 
aired  to  secure  a  dividend,  which  he 
supposed  had  been  declared  before 
parting  with  the  stock.  Is  immaterial 
to  the  question  of  the  seller's  liabil- 
ity on  his  contract,  since  the  contract 
is  for  the  sale  of  stock  and  not  for 
the  realization  of  specified  profits  in 
the  transaction.  Aken  v.  Clark,  146 
Iowa  436,  123  NW  379. 
.    [c]    Sale  of  IstezMt  In  oozponte 


as  eonfiurrent  acts,**  and  it  is  anflleient  to  pdt  one 
party  in  default  that  the  other  is  ready  land  willing, 
and  offers  to  perform  his  agreement  aceording  to  its 
terms  ;*'  an^  where  the  promise  of  one  is  the  entire 
consideration  for  the  promise  of  the  other,  ndther 
party  will  be  bound  to  ]>erfonn  absolutely  his  part 
of  the  contract  except  upon  the  performance  by  the 
other.** 

Time  of  pei^onnance.  Except  where  the  time  for 
performance  of  the  contract  is  fixed  by  the  terms 
thereof,'''  the  law  implies  that  it  may  and  shall  be 
performed  within  a  reasonable  time." 

Waiver.'^  A  breach  of  the  contract  Iqr  one  of 
the  parties  may  be  waived  by  the  other  party;** 
and  a  failure  to  perform  does  not  constitute  a 
breach  where  performance  is  prevented  by  the  ac- 
tion of  the  other  party.*^  But  performance  on  the 
part  of  one  party  will  not  be  waived  by  actions  or 
conduct  by  the  other  party  which  does  not  amount 
to  an  intentional  relinquishment  of  a  known  right  to 
such  performance.'"  Where  the  seller  agrees  to 
resell  the  stock  for  the  buyer,  performance  on  his 


■took.  Where  a  contract  of  sale 
binds  the  seller  to  transfer  his 
"right,  title,  and  interest"  in  a  cor- 
poration which  has  issued  no  certifi- 
cate of  stock  and  in  government  con- 
cessions, an  equitable  title  or  right 
will  comply  with  the  agreement,  and 
he  is  required  only  to  tender  a  deed 
or  assignment  transferring  and  con- 
veying all  his  right,  title,  and  inter- 
est in  the  property  in  question,  and 
he  need  not  tender  a  perfect  legal 
title  to  some  specific  undivided  part 
of  the  concession  for  certificates  of 
stock  in  the  corporation.  HcOue  v. 
Rommel,  148  Cal.  639,  83  P  1000. 

[d]  AgceoBMnt  -to  keop  stook^— 
An  agreement  of  the  buyer  to  keep 
the  stock  for  a  given  length  of  time 
is  not  broken  by  a  transfer  of  the 
stock  on  the  books  of  the  company, 
and  the  issue  of  new  certificates  to 
the  buyer  on  the  surrender  of  the 
old  certificates  which  stood  in  the 
name  of  the  seller.  •  Hawley  v.  Bru- 
magln,   33   Cal.  394. 

.[e]  CoBtraot  to  traaafar;  dofann. 
—It  is  no  defense  to  an  action  for 
breach  of  a  definite  contract  to  trans- 
fer to  plaintiff's  intestate  a  number 
of  shares  of  stock  of  a  poo],  that 
intestate  was  connected  with  the 
pool  as  member  or  trustee,  or  was 
an  ofilcer  of  th«  company,  or  that 
there  had  been  an  overissue  of  its 
stock.  Cary  v.  Lossy nsky,  184  Mass. 
44.  67  NB  637. 

80.  Foil's  App.,  91  Pa.  434,  36  Am 
R  671. 

ta]  Sola  iwllad. — ^For  reasons  of 
illc  policy  specific  performance  of 
a  contract  to  sell  shares  of  a  national 
bank  will  not  be  enforced  where  it 
appears  that  the  shares  were  de- 
signed to  give,  control  of  the  bank. 
Foil's  App.,  91  Pa.  434,  86  AmR  671. 

81.  See  supra  (  1064. 
88.    Cal. — Oilfallan     v.     Gllfallan, 

168  Cal.  23,  141  P  62S,  AnnCaal916D 
784. 

111.— Osgood  V.  Skinner,  211  IlL 
229,   71  NB  869    [aft  111  III.  A.    606]. 

Mich. — Mcllroy  v.  Richards,  148 
Mich.   694,    112    NW   489. 

S.  C. — Mitchell  V.  Qeorgla  R.,  eta, 
Co.,  40  S.  C.  L..  188. 

Vt. — Faulkner  v.  H«bard,  26  Vt 
462. 

[a]  -a  tha  tbM  vt  dsUyavr  la 
postponed  until  the  occurrence  of 
some  act  to  be  done  by  the  seller,  the 
time  of  payment,  if  not  otherwise 
provided  for,  will  be  postponed,  by 
Implication  of  law,  to  the  time  of 
such  deliver}-."  Gllfallan  v.  Qllfallan, 
168  Cal.  23,  30,  141  P  623,  AnnCaBl916 
D  784. 

[b]  Vaots  haia  laanflotant  to  show 
delivery  and  acceptance.  Mcllroy  v. 
Richards,  148  Mich.  694,  112  NW  489. 


BaUvavy  or  tmidar  of  ahazMi  !•»• 
oraBy  see  infra  i  1078. 

Vajmaat  geaaraUr  see  Infra  I  1081. 

89.  Osgood  V.  Skinner,  211  111.  229, 
71  NB  869  [afC  111  111.  A.  606]. 

84.  Faulkner  v.  Hebard,  26  Vt. 
462. 

.88.  Re  Sehwabachar,  98  L.  T.  Rep. 
N.  S.  127. 

88.  Cragin  v.  O'Connell,  SO  App. 
Div.  839,  68  NTS  1071  [aff  169  N.  T. 
678,  61  NB  1128  memj;  Cobum  v. 
Clarkson,  13  OntWR  18S. 

Sbao  of  taodar  or  dallTarr  of  stook 
see  infra  {   1079. 

87.  See  generally  Contracts  {( 
764-766,  788. 

88.  Fremont  v.  Stone,  42  Barb. 
(N,  T.)  169;  Kuhn  v.  McKay.  7  Wyo. 
42,  49  P  473,  61  P  206. 

la]  ninstnatloa^— Where  the  sell- 
er agreed  to  deliver  shares  of  stock 
to  the  buyer  but  the  stock  was  not 
Issued  for  two  and  one-half  years 
after  the  time  fixed  for  delivery,  and 
the  seller  stated  at  different  times 
that  the  buyer  would  get  the  stock 
as  soon  as  ft  was  issued,  and  no  ob- 
jection was  ever  made  that  the  buy- 
er did  not  demand  the  stock  at  the 
place  fixed  for  delivery,  a  formal  de- 
mand at  such  place  was  waived. 
Kuhn  V.  McKay,  7  Wyo.  42,  49  P  471, 
61  P  206. 

89.  Jones  V.  Brown,  171  Mass. 
818,   60  NE  648. 

ra]  Bnla  appUad.— Where  under 
an  agreement  Dy  which  one  stock- 
holder was  to  sell  his  stock  to  the 
others  in  installments,  each  upon 
one  year's  notice,  one  installment 
was  purchased,  and  a  notice  given  of 
an  intention  to  purchase  another,  but 
performance  was  prevented  by  the 
seller  procuring  from  one  of  the  buy- 
ers a  waiver  of  his  right  to  buy,  the 
failure  to  purchase  the  second  in- 
stallment was  not  a  breach  of  the 
agreement.  Jones  v.  Brown,  171 
Mass.  318,  60  NB  648. 

SO.  Wheeling  City  Bank  v.  Rhode- 
hamel,  223  Fed.  979,  139  CCA  365: 
Hanson  v.  Slaven,  98  Cal.  377,  S3  P 
266;  Baldwin  v.  Com.,  11  Bush  (Ky.) 
417:Qulnn  v.  Whitney,  2t)4  N.  T.  8«J, 
97  NE  724  trev  137  App.  Div.  106,  122 
NTS  154,  and  rearg  den  204  N.  T.  6i> 
mem,  98  NE)  1113  mem]. 

[a]  mnattatloii, — ^Where  defend- 
ant had  agreed  to  sell  to  plaintiff  cer- 
tain stock  on  demand,  a  direction  by 
defendant,  to  his  agent,  to  tell  plain- 
tiff  "that  he  will  get  his  stock.  Our 
stock  is  all  hypothecated,  tied  up. 
As  soon  as  we  are  free  I  will  glv* 
him  his  stock"— did  not  constitute 
such  refusal  to  deliver  the  stock  as 
will  excuse  the  failure  of  plaintiff 
to  offer  to  perform  on  his  part,  where 
neither   party   regarded   it   aa   a  re- 


For  lata*  oaaesi  davalopmaBts  and  duuuras  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 


§§  1077-1079] 


CORPORATIONS 


[14  0.  J.]    701 


part  is  not  vaived  by  a  mere  attempt  of  the  bnyer 
himself  to  sell  it,  where  such  attempt  does  not  re- 
snlt  in  a  sale;*^  nor  does  the  fact  that  the  bnyer 
night  have  sold  the  stock  during  the  time  speeifled 
io  the  contract  for  more  than  the  amount  stated 
therein  estop  him  from  claiming  damages  for  a 
breach  of  contract  by  the  buyer.** 

[{  1078]  b.  Tendar  or  Delivety  of  Shar«»— (1) 
ITecMsity.'*  A  proper  and  timely  tender  of  the 
stoek  is  necessary  in  order  to  pass  title  to  the  buyer 
under  an  executory  contract  of  sale.**  As  a  general 
rrde  it  is  not  sufficient,  in  order  to  put  the  pur- 
chaser in  default  and  entitle  the  seller  to  recover  the 
contract  price,  that  the  seller  is  ifierely  ready  and 
willing  to  tnm  over  the  stock,*'  or  that  the  stock 
is  placed  in  the  purchaser's  name  on  the  books  of 
the  corporation,**  bat  the  seller  must  make  a  deliv- 
ery or  tender  of  the  stock  in  accordance  with  the 
terms  of  the  contract,"  and  the  stock  must  be  in  a 
condition  to  be  delivered  upon  the 'acceptance  (tf  the 
tender  ;••  and  in  order  to  keep  the  tender  good,  the 
seller  must  be  able  and  willing  at  all  times  to  deliver 
the  stock  tendered,**  even  though  the  tender  was 
refused  and  no  demand  was  afterward  made  for  the 
stoek.^  K  the  seller  fails  or  refuses  to  make  a  ten- 
der or  delivery  in  accordance  with  the  contract  it  is 
a  breach  for  which  the  bnyer  may  sue  for  damages,* 
and  the  mere  fact  that  the  buyer  subsequently  ac- 
cepts a  delivery  does  not  constitute  a  waiver  or 
estoppel  to  assert  his  right  to  damages  for  the 
breach.'  But  where  the  stock  is  transferable  to 
the  purchaser  only  upon  payment  of  his  note,  the 
refusal  to  deliver  the  stock  will  not  constitute  a 
failure  of  consideration  of  the  note  unless  the  seller 
has  received  pasonent  thereof.*  Where  the  contract 
contemplates  ddivery  on  demand,  and  the  purchas- 
er's demand  is  refused  without  objection  to  the 
mode  of  payment  tendered,  the  breach  of  contract 
occurs   at  the  time  of  the  demand   and  the  pur- 


chaser's right  to  damages  becomes  fixed  as  of  that 
date.o 

W^an  tender  not  necessary  or  eoccnsed.  A  formal 
tender  of  the  shares  is  not  necessary  in  order  to  fix 
the  liability  of  the  purchaser  for  breach  of  his  con- 
tract to  buy,  where,  by  the  terms  of  the  contract, ' 
the  seller  is  to  hold  the  stoek  and  deliver  it  to  the 
buyer  when  called  for,  and  when  in  faet  it  is  never 
called  for,*  or  where  the  bnyer  declares  his  inten- 
tion not  to  perform  his  agreement  or  refuses  to  per- 
form it,'  it  being  sufficient  that  the  seller  is  ready, 
willing,  and  able  to  deliver  the  stock  at  the  time 
therefor,*  and  that  he  brings  the  certificate  into 
court  for  delivery  to  the  purchaser,"  even  though 
the  seller  does  not  have  the  certificates  with  him  at 
the  time  he  makes  the  tender,  if  the  purchaser 
makes  no  objection  on  that  ground,^*  and  the  re- 
fusal of  the  purchaser  need  not  be  made  to  the 
seller  personally,  but  it  is  sufficient  if  it  is  made  to 
one  acting  for  him  in  the  transaction.^^  A  tender 
is  also  unnecessary  where  the  contract  provides  that 
the  certificates  and  the  purchase  money  are  to  be 
left  with  a  trust  company,^*  or  where  after  a  breach 
of  the  contract  by  the  purchaser,  the  seller  elects  to 
sue  for  the  price  and  to  hold  the  stock  for  the  pur- 
chaser.^* A  failure  to  deliver  the  stock  in  accord- 
ance with  the  terms  of  the  contract  is  excused  where 
such  faUnre  is  caused  by  an  act. on  the  part  of  the 
purchaser.'*  Where  a  seller  of '  stock  agrees  un- 
conditionally to  sell  it  for  the  buyer  within  a  jear, 
so  as  to  net  a  certain  amount,  a  tender  of  the  stock 
to  the  seller  for  sale  is  unnecessary.'* 

[$1079]  (2)  Sufidency  of  Tender  or  Delivery. 
As  a  g^eral  rule  any  act  done  with  an  intention 
to  transfer  possession  and  dominion  is  a  sufficient 
delivery  of  the  stock  to  transfer  title  to  the  pur- 
chaser who  has  complied  witir  his  part  of  the  con- 
tract.'* An  executory  contract  for  the  sale  of 
I  stock  is  sufficiently  performed  on  the  part  of  the 


fusal  at  the  time.  Hanson  v.  Slaven, 
98  Cal.   877,  SS2,  S8  P  266. 

[bj  A  9iuraliaaer  of  vtoek  fiom  » 
state  does  not  waive  hla  rights  as  a 
purchaser  by  acceptlh^  the  state's 
proxies  to  vote  the  stock,  while  the 
stock  continues  to  stand  In  the  name 
of  the  state  on  the  books  of  the  cor- 
poration. Baldwin  v.  Com.,  11  Buah 
(Ky.)  417. 

91.  Qulnn  V.  Whitney,  204  N.  T. 
3«3,  »7  NB  724  trev  137  App.  Dlv. 
106,  122  NTS  164,  and  rearg  den  204 
N.   T.    688   mera,    98   NB   1113    mem]. 

ea.  Aken  V.  Clark,  146  Iowa  436, 
123  NW  879. 

93.  VeeeMltT  of  tnuufenliiff  o«r- 
tlfloata  reneraUy  see  supra  {  1043. 

94.  TuthlU  V.  Sherman,  36  S.  D. 
237,   164  ITW  518. 

96.  Hamilton  v.  Pinnegim,  117 
Iowa  623,  91  NW  1039. 

96.  Lebrecht  v.  NelUst,  184  Mo.  A. 
335,  171  SW  11. 

Baglstratloa  or  tnaafev  on  ooipo- 
s»t*  liookB  feaarallr  see  Infra  {I 
1148-1182. 

97.  See  Infra  t  1086. 

98.  Hamilton  v.  Flnnegan,  117 
Iowa  623,  91  NW  1039. 

[a1  Bole  ap^edk — A  seller  of 
fifty-one  shares  of  stock  Is  not  in  a 
position  to  recover  the  purchase  price, 
— the  purchaser  refusing  to  take  and 
pay  for  It — where  he  brings  into 
court  one  certificate  of  flfty-slx 
shares  of  stock,  transferable  only  on 
the  books  of  the  corporation  on  sur- 
render of  the  certificate.  Hamilton 
v.  Flnnegan,  117  Iowa  623,  91  NW 
1039. 

99.  Ortmann  v.  Fletcher,  117 
Mich.  501.  76  NW  68. 

1.    Ortmann  v.  Fletcher,  117  Mich. 
601,  76  NW  63. 
a.    See  Infra  i  lOiS. 


3:  Chapman  v.  Fowler,  182  App. 
Dlv.  250,  116  NTS  962. 

[a]  Bnle  apglUd. — <1)  A  buyer 
paying  for  stock  and  then  accepting 
a  delivery  thereof  after  the  date  fixed 
for  delivery,  notwithstanding  the  de^ 
preoiation  in  its  market  value,  does 
not  thereby  waive  his  right  to  re- 
cover the  damages  sustained  for  the 
refusal  to  deliver  on  the  designated 
date.  Chapman  y.  Fowler,  132  App. 
Div.  260,  116  NTS  962.  (2)  Nor  does 
he  thereby  estop  himself  from  re- 
covering the  damages  sustained-, 
there  being  nothing  to  show  that  the 
seller  lost  any  rights  in  consequence 
of  the  buyer  accepting  the  stock. 
Chapman  v.  Fowler,  supra. 

4.  Cowboy  State  Bank,  etc.,  Co.  v. 
Gulnn,   (Tex.  Civ.  A.)   160  SW  1003. 

6.  Sloan  v.  McKane,  131  App.  Dlv. 
244.   115    NTS    648. 

e.  Weymouth  v.  Qoodwln,  106  Me. 
510,  7,6  A  61. 

7.  Osgood  V.  Skinner,  211  111.  229, 
71  NB  869  [afC  111  111.  A.  606];  Kin- 
caid  V.  Ovorshiner,  171  111.  A.  37; 
Newman  v.  Homer,  65  Ind.  A.  298, 
103  NB  820;  West  V.  AverlU  Grocery 
Co.,  109  Iowa  488,  80  NW  656;  Wil- 
lett  V.  Smith,  214  Mass.  494,  101  NB 
1058. 

8.  Osgood  V.  Sklnnen  111  111.  A. 
606  [aff  211  IlL  229.  71  NB  8691; 
Newman  v.  Homer,  66  Ind.  A.  298, 
103  NB  820. 

9.  Klncald  v.  Overshlner,  171  111. 
A.  37. 

10.  West  v.  AverlU  Grocery  Co.. 
109  Iowa  488,  80  NW  555. 

11.  Osgood  V.  Skinner,  211  m.  229, 
71  NB  869  [aa  111  111.  A.  606]. 

[a]  Bfll*  upUM. — ^Where  a  con- 
tract by  defendiuit  for  the  repurchase 
of  stock  was  a  Joint  executory  con- 
tract with  the  transferees,  and  there 


was  evidence  that  the  one  to  whom 
defendant  gave  notice  of  his  repudia- 
tion was  acting  for  both,  evidence  of 
such  repudiation  was  not  objection- 
able on  behalf  of  the  other,  on  the 
ground  that  It  was  made  to  a  stran-  ' 
ger,  and  had  not  been  communicated 
to  the  person  seeking  to  avail  him- 
self thereof.  Osgood  v.  Skinner,  211 
111.  229,  71  NB  869  [aft  111  111.  A. 
606]. 

la.  Reed  V.  Hayt,  Bl  N.  T.  Super. 
121  [aff  109  N.  T.  669  mem,  17  NB 
418]. 

13.  Cowan  V.  DeHart,  84  NTS  676. 

14.  Kelly  V.  Fabrney,  123  Fed.  280, 
59  CCA  298. 

IB.  Aken  v.  Clark,  146  Iowa  436, 
123  NW  379. 

16.  U.  S. — Gund  V.  lA>gan,  187  Fed. 
932,  109  CCA  654. 

Ga. — ^Dinkier  v.  Baer,  92  Ga.  432, 
17  SB  953. 

IlL— Klmmel  v.  Gray,  196  ni.  A, 
406. 

Mass. — Frasier    v.    Simmons,     139  > 
Mass.  531,  2  NB  112. 

N.  T. — McKee  V.  Bernhelm,  130 
App.  Dlv.  424,  114  NTS  1080  [aff  19S 
N.  T.  675  mem,  92  NB  1091  mem]. 
See  also  Breese  v.  Graves,  67  App. 
Dlv.  322,  78  NTS  167  (holding  that 
where,  in  an  action  between  the  ad- 
ministrator of  a  wife's  estate  and 
the  executors  of  her  husband's  will, 
there  Is  an  Issue  as  to  whether  a  cer- 
tificate of  stock  issued  to  the  hus- 
band, which  has  on  Ita  back  a  trans- 
fer to  the  wife,  was  ever  delivered 
to  her,  and  there  is  no  direct  evi- 
dence of  a  delivery,  evidence  that  he 
thereafter  collected  the  dividends  and 
voted  as  owner  of  the  stock  Is  admta- 
sible). 

[a]  JUuatnttlMM. — (1)  A  contract 
for  the  delivery  of  stock  is  fully  per- 
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seller  by  a  tender  or  delivery  of  the  certificate*^ 
with  an  aasigiunent  on  its  back  of  the  stock  thereby 
represented,  and  the  power  to  effect  a  transfer  on 
the  books  of  the  company,'^  and  one  who  has  the 
mere  possession  of  certificates  unindorsed  has  not 
sufficient  title  to  make  a/Valid  tender  of  them.** 
As  a  greneral  rule  a  tender  of  the  stock  must  be 
unconditional;^**  but  where  the  purchaser  refuses  to 
carry  out  his  agreement,  a  tender  upon  condition 
that  the  purchaser  pay  the  amount  stipulated  is 
sufficient.^*  It  has  been  held  that  a  tender  is  not 
sufficient  and  may  be  refused,  where  th^  certificates 
are  not  accompanied  by  a  re^tration  of  the  trans- 
fer,^* or  where  they  are  indorsed  in  blank  by  some 
previous  owner  and  not  by  the  seller,**  or  where  the 
stock  has  been  attached.**  Where  under  the  con- 
tract the  stock  can  be  delivered  only  by  means  of  a 
certificate  of  shares,  a  tender  of  a  written  assign- 
ment of  such  shares  which  form  part  of  the  block 
of  a  larger  number  of  shares  is  not  a  sufficient  per- 
formance or  offer  to  perform  as  will  entitle  the  seller 
to  recover  the  purchase  price.**  It  has  been  held 
that  a  sale  of  stock  carries  with  it  the  right  to 
have  a  certificate  issued  to  the  buyer,  and  that  the 
seller  need  not  procure  the  issuance  of  a  certificate 
to  the  buyer,  nor  procure  a  certificate  to  himself  and 

formed,  although  manual  possession 
of  the  certificate  1b  never  delivered 
to  the  purchaser  where  the  certifi- 
cate la  duly  made  out  by  the  proper 
officers  of  the  company  Issuing  the 
stock  and  delivered  to  the  seller  to 
be  delivered  to  purchaser,  and  after- 
ward the  purchaser  acta  aa  such 
stockholder,  and  obviously  considers 
himself  auch.  Klmmel  v.  Gray,  196 
111.  A.  *06.  (2)  The  transfer  of  the 
Stock  to  defendant,  and  the  Issuing 
of  a  oertiflcalo  In  her  name,  together 
with  the  fact  that  she  described  the 
stock  as  her  own  in  a  promissory 
note  given  -  for  Us  purchase,  and 
therein  pledged  it  aa  security  for  the 
payment  of  the  note,  la  sufflcient  evi- 
dence of  the  delivery  of  the  stock 
and  its  acceptance  by  her,  whether 
she  actually  received  the  certificate 
or  not.  Dinkier  v.  Baer,  92  Ga.  432, 
17  SB  953.  (S)  Where  an  owner  of 
stock  accepta  another'a  offer  to  buy 
it  and  directs  the  pledgee  of  the 
stock  to  deliver  It  to  the  purchaser 
upon  i>ayment  of  a  debt  secured  by 
it,  and  the  owner  thereafter  formal- 
ly assigns  this  stock  to  the  pur- 
chaser, there  la  a  complete  sale  of  the 
stock,  although  the  pledgee  refuses 
to  deliver  It.  McKeo  v.  Bernhelm, 
130  App.  Dlv.  424,  114  NTS  1080  [aff 
198  N.  T.  576  mem,  92  NB  1091  mem], 
[b]  4)iMStloa  fcr  JuiT. — Where  a 
certificate  of  stock  Issued  to  a  hus- 
band has  on  its  back  a  transfer  to 
his  wife,  and  her  signature  thereon 
below  the  transfer,  and  there  is  a 
dispute  as  to  whether  on  his  death. 
She  being  incompetent,  the  paper 
was  found  in  a  place  indicating  that 
it  was  in  hpr  custody,  and  there  be- 
ing no  direct  evidence  as  to  whether 
It  had  been  delivered  to  her,  the  ques- 
tion of  delivery  is  for  the  Jury. 
Breese  v.  Gravea,  67  App.  Dlv.  322,  73 
NTS  167. 

17.  Sargent  ▼.  Pranklin  Ins.  Co.,  8 
Pick.  (Mass.)  90,  19  AmD  306;  Howe 
V.  Starkweather,  17  Mass.  240;  Gra- 
ham v.  BurglsB,  78  B.  C.  404,  59  SB 
29;  Hunt  v.  Gunn,  13  C.  B.  N.  S. 
226,  106  ECL  226,  148  Kcprint  90. 

18.  McGowln  v.  Dickson,  182  Ala. 
161,  62  S  685;  FYazler  v.  Simmons, 
189  Mass.  531,  2  NE  112;  Brlnker- 
hoff-HarrlB  Trust,  etc.,  Co.  v.  Home 
Lumber  Co.,  118  Mo.  447,  24  SW  129 
[disappr  White  v.  Salisbury,  33  Mo. 
150];  Noyes  v.  Spauldlng,  27  Vt.  420. 

Blank  tranafer  and  irawer  of  attor. 
Bay  nnaxally  see  supra  S  1046. 

197    NlchollB  V.  Reld,  109  Cal.  630, 


transfer  or  tender  it  to  the  buyer,  where  the  eon- 
tract  does  not  bo  provide.** 

Deliveiy  to  third  parson.  Delivery  of  the  stock 
may  be  sufficient  to  pass  the  title  to  the  buyer  and 
to  entitle  the  seller  to  the  purchase  price,  where  it 
is  made  to  an  agent  of  the  buyer,*^  or  where  the 
stock  is  deposited  with  a  third  person  for  delivery 
on  payment  of  the  purchase  or  a  part  thereof.^'^ 
Where  the  contract  is  made  with  two  purchasers, 
and  there  is  nothing  to  show  a  several  responsibil- 
ity, the  delivery  of  the  stock  to  one  of  such  pur- 
chasers is  effective  as  a  delivery  to  both.** 

Identical  Btock.*o  The  stock  tendered  must  be 
such  stock  as  the  contract  calls  for;**  but  a  contract 
for  the  sale  of  a  certain  number  of  shares  does  not, 
in  the  absence  of  a  stipulation  to  that  effect,  re- 
quire that  the  seller  shall  keep  and  tender  the  iden- 
tical shares  owned  by  him  when  the  contract  wte 
made;**  the  contract  is  performed  by  the  seller's 
always  having  in  possession  and  tendering  the  re- 
quisite number  of  shares  of  the  kind  sold,  where 
they  are  of  the  same  value  and  serve  the  same  pur- 
poses.** But  where  specific  shares  have  been  bar- 
gained for,  the  seller  mpst  be  able  to  ddiver  the 
identical  shares  sold**  m  the  condition  in  which 


42  F  298 

[a]  ZUnstratloB^— Where  a  firm 
contracts  to  sell  and  deliver  at  a  fu- 
ture day  certain  bank  stock  standing 
in  the  name  of  the  individual  mem- 
bers, but  before  tender  both  members 
of  the  firm  die,  a  person  who  subse- 
quently becomes  successor  of  the 
firm  and  has  the  certificates,  unin- 
dorsed, in  his  poaaesalon,  cannot 
make  a  valid  tender  of  the  aame 
without  deraignlng  title  from  the 
original  holders  thereof.  NlchoUa  v. 
Reid,  109  Cal.  630,  42  P  298. 

aO.  Newman  v.  Horner,  56  Ind.  A. 
298,   103  NE  820,  821. 

"A  more  accurate  and  comprehen- 
sive statement  of  the  general  rule, 
perhaps^  would  be  that  the  tender,  to 
be  good,  must  not  be  accompanied  by 
any  condition  to  which  the  party  to 
whom  it  Is  made  has  any  legal  right 
to  object,  and  Is  not  invalidated  by 
being  coupled  with  a  condition  which 
the  party  making  it  has  the  right  to 
Impose,  and  to  which  the  other  party 
cannot  reasonahly  object."  Newman 
V.  Homer,  supra. 

81,  Newman  v.  Horner,  66  Ind.  A. 
298,  103  NB  820. 

93.  White  y.  Salisbury,  33  Mo.  160. 
See  Wilkinson  v.  Lloyd,  7  Q.  B.  27, 
63  BCL  27,  115  Reprint  398  (holding 
that  where  th«  deed  of  settlement  ea- 
tabllshlng  a  company  required  that 
on  a  tranafer  of  shares  the  intended 
proprietor  should  be  approved  of  by 
the  directors,  and  the  seller  executed 
and  returned  a  transfer  of  the  shares 
and  sent  also  a  certificate  verifying 
his  title  to  the  shares,  and  the  pur- 
chaser on  receiving  the  transfer  paid 
for  the  shares,  but  before  such  pay- 
ment the  directors  passed  a  resolu- 
tion, unknown  to  the  purchaser, 
stating  that  the  seller  had  com- 
menced an  action  against  the  com- 
pany an^that  no  transfer  of  shares 
standing  In  his  name  should  be  al- 
lowed while  such  action  was  pend- 
ing, and  while  the  transfer  was  sus- 
pended the  shares  fell  in  value,  the 
purchaser  could  maintain  assumpsit 
for  money  had  and  received  to  re- 
cover back  his  purchase  money,  since 
the  seller  was  bound  to  obtain  the 
assent  of  the  directors  and  do  all 
that  was  necessary  to  vest  the  shares 
in  the  purchaser).  s 

Aoc«ptaac«  or  xwfWMl  masnlljr  see 
infra  (  1080. 

33.  Hare  v.  Waring,  3  M.  &  W. 
362,  150  Reprint  1184. 

34.  Eastman  v.  Plske,  9  N.  H.  182. 


as.  Litchfield  Say.  Soc.  v.  Dibble, 
80  Conn.  128,  67  A  476. 

ae.  Ford  V.  Howgate,  106  Me.  517, 
76  A  939,  29  LRAN3  734. 

87.  Botaford  v.  Heney,  12  Cal.  A 
380,  107  P  693. 

[a]  Bute  amUad^-Where  the 
terms  of  sale  of  stock  were  complete, 
and  the  seller  deposited  the  stock  in 
a  bank  for  delivery  on  payment  of  a 
note  for  the  price  as  requested  by 
the  buyer,  the  sale  was  complete,  for 
the  delivery  to  the  bank  was  equiva- 
lent to  a  deposit  for  delivery  on  the 
payment  of  the  stipulated  price,  and 
the  bank  was  an  agent  of  the  buyer. 
Botsford  v.  Heney,  12  (3al.  A  380, 
107    P   698. 

38.  Botsford  V.  Heney,  12  Cal.  A. 
380,  107  P  593;  Obery  v.  Lander,  179 
Mass.  126,  60  NE  378;  Frazler  v. 
Simmons,  139  Mass.  631,  2  NE  112; 
Peavey  v.  Wells,  136  Minn.  180,  161 
NW  608. 

[a]  Illnsti»tloib— Where  plaintiff 
contracted  to  sell  defendant  stock, 
which  he  delivered  to  a  third  person 
in  escrow,  to  be  delivered  to  diafend- 
ant  on  payment  of  the  price  in  In- 
stallments, and  defendant  paid  part 
of  the  price  and  aoceptea  install- 
menta  of  stock,  plaintiff  having  de- 
livered the  stock  in  escrow,  he  com- 
pleted his  part  of  the  contract,  en. 
titling  him  to  sue  for  the  price.  Obery 
v.  Lander,  179  Mass.  126,  60  NE  37S: 
Frazler  v.  Simmons,  139  Mass.  531,  t 
NE  112. 

33.  Fuehrman  v.  McCord,  107  App. 
Dlv.  12,  95  NTS  489  [aff  186  N.  T. 
666,  79  NB  1105]. 

80.  Bale  of  stock  not  owned  1v  «* 
In  posseaslon  of  uMlut  see  supra  i 
1053. 

Want  of  lagal  UtentltT  of  abanf 
gwiarally  see  supra  S  614. 

31.  Craig  Silver  Co.  v.  Smith,  163 
Mass.  262,   39  NE  1116. 

[a]  ZUnstration^ — Under  a  con- 
tract for  the  sale  of  stock  in  a  par- 
ticular corporation,  a  tender  of  stock 
of  another  corporation  of  the  same 
name  organized  under  the  laws  of  an- 
other state  by  the  same  parties  la  not 
a  good  tender.  Oalg  Sliver  (3o.  v. 
Smith,  163  Mass.  262,  39  NE  1116. 

33.  Frost  V.  Clarkson,  7  Cow. 
(N.  T.)  24;  Noyes  v.  Spauldlng,  27 
Vt  420;  Shales  v.  Selgnoret.  1  Ld. 
Raym.   440,   91  Reprint  1192. 

33.  Hardenbergh  y.  Bacon,  33  (XL 
356;  Mann  v.  Bishop,  136  Masa  416; 
Noyes  v.  Spauldlng,  27  Vt,  420. 

34.  Ortmann  v.  Fletcher,  117  Mich. 
501,  76  NW  83. 


B\>r  lata*  «••••,  dcvolopmanta  and  chasfas  in  the  law  aee  cumulative  Annotations,  same  title,  page  and  not*  numbtr. 
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CORPOBATIONS 


[14  C.  J.]     703 


th^  were  at  the  time  of  the  hargain.*" 

Stock  in  corporation  to  be  formed.  Where  the 
contract  is  for  a  sale  of  shares  in  a  corporation  to 
be  formed,  the  purchaser  has  a  right  to  stand  upon 
the  terms  of  his  contract  and  cannot  after  fonna- 
tion  of  the  corporation  be  required  to  receive  stock 
which  does  not  comply'  with  the  agreement;**  and  a 
default  in  delivery  of  snch  stock  entitles  the  pur- 
chaser to  damage,  although  the  organization  of  the 
company  is  never  completed,  and  the  stock  in  con- 
sequence never  issued.*^ 

Time  of  delivery.  Unless  required  by  the  terms 
of  the  contract,  neither  an  immediate  delivery  of 
the  certificate  nor  a  stipulated  time  therefor  is  es- 
sential to  a  completed  sale;'*  but  where  they  are 
regarded  as  concurrent  acts,  the  seller  need  not  ten- 
der the  stock  or  make  a  formal  transfer  thereof, 
until  pas^ment  or  tender  of  payment  of  the  purchase 
price,"  and  where  the  contract  is  entire  in  its 
nature,  the  purchaser  is  not  entitled  to  demand  a 
delivery  of  any  of  the  shares  until  all  of  the  pur- 
chase price  is  paid,  although  it  is  payable  partly 
in  cash  and  partly  in  installments.*'  But  where 
the  title  to  personal  property  sold  or  exchanged 
passes  whenever  the  parties  agree  on  a  personal 
transfer  and  the  article  is  identified,*^  it  is  not 


essential  to  a  valid  sale  of  corporate  stock  that  the 
stock  certificates  be  delivered  simultaneously  with 
the  payment  of  the  purchase  price.*'  Where  the 
buyer  has  the  option  to  fix  a  date  for  consummation 
at  soma  time  prior  to  a  named  date,  the  seller's 
tender,  unaccompanied  by  the  buyer's  acceptance, 
will  not  vest  title  in  the  buyer  before  such  date.** 

Place  of  delivery.  Where  the  contract  designates 
the  place  of  delivery  and  payment,  in  addition  to  an 
offer  of  performance,  the  stock  must,  at  the  time 
therefor,  be' at  the  place  of  delivery,**  unless  such 
requirement  is  waived.*' 

[$  1080]  (S)  Acceptance  or  BefnsaL  Where 
the  seller  makes  a  proper  tender  of  the  certificate, 
a  refusal  on  the  purchaser's  part  to  receive  it  leaves 
the  certificate  in  the  hands  of  the  seller  as  a  trus- 
tee or  bailee  of  the  purchaser,**,  and  gives  the  seller 
a  right  of  action  for  the  entire  purchase  money.*' 
Where  the  purchaser  objects  to  a  t^der  of  stock  on 
one  ground,  he  cannot  subsequently  object  to  it  on 
another  ground,  which  he  had  actual  or  constructive 
notice  of  at  4he  time.** 

[$  1081]  0.  PaTment**  The  terms  of  the  con< 
tract  must  be  complied  with  as  to  the  time  and 
manner  of  paying  the  purchase  price.*"  A  refusal 
of  the  puGchaser  to  make  payment  according  to  the 


35.  Fuehrman  v.  McCord.  107  App. 
Dlv.  12,  95  NTS  489  [aH  186  N.  T. 
566.  79  NB  11051;  LiaFountaln,  etc., 
Co.  V.  Brown.  91  Vt.  840,  101  A  J6, 

"In  construInK  an  agreement  for 
the  sale  of  shares  of  stock  It  will  be 
taken  to  be  the  Intention  of  the  par- 
ties, nothing  to  the  contrary  appear- 
irg,  that  the  shares  are  to  bo  trans- 
ferred In  their  condition  at  the  time 
of  the  bargain."  LaFountaln,  etc., 
Co.  V.  Brown,  supra. 

[a]  BMuran  for  ml*. — "The  law 
Imputes  to  the  seller  an  Intention  to 
deal  fairly  with  the  purchaser,  and 
In  doing  so  requires  /hlra  to  deliver 
only  what  entered  Into  the  value  and 
price  at  which  the  stock  was  sold." 
LaFountaln,  etc.,  Co.  v.  Brown,  91 
Tt.  340,  101  A  36.  37. 

[b]  A  oontraot  to  tnm  over  aU 
•took  "now  owned"  by  the  seller  In 
the  absence  of  fraud  on  a  provision 
to  that  effect,  does  not  Imply  an  un- 
dertaking to  deliver  stock  unencum- 
bered, and  hence  where  the  stock  sold 
was  at  the  time  of  the  sale  assigned 
to  one  of  the  purchasers  as  collateral 
security,  which  fact  the  purchaser 
knew,  the  contract  is  complied  with 
by  delivering  the  stock  so  assigned. 
Fuehrman  v.  McCord,  107  App.  Dlv. 
12.  95  NTS  489  [aS  186  N.  T.  566, 
79  NE  1106]. 

ae.  Mahan  v.  VITood,  44  Cal.  462; 
Faulkner  v.  Robinson,  (Tex.  Civ.  A.) 
70  SW  990. 

[a]  Bui*  »ppli«a<— Where  a  per- 
son contracts  in  writing  to  sell  nine 
thousand  shares  of  stock  In  a  corpo- 
ration to  be  formed  with  a  "capital- 
ization of  Ave  million  basis,"  and 
thereafter  the  corporation  is  organ- 
ized on  a  basis  of  two  million  dollars 
capitalization,  stock  in  the  corpora- 
tion so  formed  cannot  be  tendered  as 
a  compliance  with  the  contract;  there 
being  a  material  variance  between 
the  corporation  described  in  the  con- 
tract and  that  organized.  Fatilkner 
V.  Robinson,  (Tex.  Civ.  A.)  70  SW 
990. 

[b]  FaOax*  of  eonaUaration^— If 
the  purchaser  has  given  his  note  In 
advance  under  such  a  contract,  it  will 
fall  for  want  of  consideration.  If  the 
stock  tendered  him  after  formation 
of  the  corporation  is  not  such  as  is 
called  for  by  his  agreement  because 
of  the  excessive  cost  thereof  or  oth- 
erwise.    Mahan  V.  Wood,  44  Cal.  462. 

37.  Johnson  v.  Roche,  (N.  8.)  17 
DomliR  74. 

38.  Bruce  v.  Smith,  44  Ind.  1;  Cur- 
rle  v.  Whlt^  46  N.  T.  8*2. 


39.  Prontaut  v.  H.  C.  Lorlck,  17 
Ga.  A.  495,  87  SE  716:  James  v.  Ham- 
ilton, 2  Hun  630,  5  Thomps.  &  C.  183 
[aff  63  N.  T.  616].  See  also  Bupra  { 
1078. 

_ra]  At  nwtultnr  of  BOt«#— (1) 
Where  a  note  is  given  for  the  pur- 
chase price  of  the  stock,  and  there- 
is  no  agreement  aa  to  when  the  cer- 
tiflcatea  are  to  be  delivered,  it  will 
be  presumed  that  it  is  the  intention 
of  the  parties  that  they  are  to  be 
transferred  and  delivered  on  payment 
of  the  note.  Prontaut  v.  H.  C.  Lor- 
lck Co.,  17  Ga,  A.  495,  87  SB  716. 
(2)  If  the  seller  owns  or  stands  In 
such  position  as  to  be  able  otherwise 
to  procure  the  shares  and  be  ready 
to  deliver  them  on  demand  or  on 
payment  of  the  note,'  it  is  no  defense 
to  an  action  on  the  note  that  he  does 
not  tender  the  certificates  prior  to 
the  maturity  of  the  note.  Prontaut 
V.  H.  C.  Lorlck  Co.,  supra,  (3)  The 
fact  that  the  value  of  the  shares 
have  fallen  in  the  meantime  does 
not  change  the  rule.  Prontaut  v. 
H.  C.  Lorlck  Co.,  supra, 

40.  Reid  V.  Caldwell,  110  Qa.  481, 
35  SE  684;  Saunders  ▼.  Harvey,  43 
Que.  Super.  64. 

[a]  Oolitlnffenex.  —  Where  the 
contract,  except  as  to  a  single  con- 
tingency, is  dntlre  In  its  nature,  and 
stipulates  that  the  purchase  price  is 
to  be  paid  partly  In  cash  and  the 
balance  in  Installments,  the  pur- 
chaser in  not  entitled,  unless  such 
contingency  happens,  by  making  the 
cash  payment  to  recover  such  por- 
tion of  the  whole  number  of  shares 
contracted  for  as  that  payment,  had 
the  contract  been  severable,  would 
have  paid  for  at  the  stipulated  price 
per  share.  Reld  v.  Caldwell,  110  Ga. 
481,  35  SE  684. 

41.  Mason  v.  Llevre,  145  Cat.  514, 
78  P  1040   (Civ.  Code  1   1140). 

Tnuufer  of  tltla  on  ■■!•  of  pas. 
sonal  pioperty.  genezally  see  Sales 
t35  Cyc  274   et  seq]. 

43.  Mason  v.  Llevre,  \45  Cal.  614, 
78  P  1040  (Civ.  Code  S  1140).  See 
Crowther  v.  Bell,  190  111.  A.  48. 

[a]  Bnla  appUeA. — ^Where  there  Is 
an  offer  to  buy  without  a  specified 
requirement  that  the  certificates 
shall  accompany  the  acceptance,  and 
an  acceptance  is  had  with  a  draft 
for  the  price  but  unaccompanied  by 
the  certificates,  the  buyer  cannot  de- 
feat his  liability  for  the  purchase 
price  by  a  revocation  of  the  sale 
prior  to  a  tender  of  the  certificates, 
if  such  tender  is  made  within  a  rea- 
sonable time.     Mason  v.  Uevre,  146 


CbX.  614,  78  P  1040. 

43.  TuthiU  V.  Sherman,  36  S.  D. 
237,   154  NW  518. 

44.  Shultz  V.  Miller-Hamilton,  189 
ni.  A.  396. 

46.  Shultz  V.  Mlller-HamUton,  18> 
ni.   A.   896. 

46.  Ind. — Bruce  v.  Smith,  44  Ind. 

Mo. — ^Merchants'  Nat.  Bank  v. 
Richards,  6  Mo.  A.  454  [aff  74  Mo. 
77]. 

N.  H.— Eastman  v.  Fiske,  9  N.  H. 
182. 

N.  Y. — Munn  v.  Bamum,  24  Barb. 
283.  ' 

Vt. — ^Noy«8  V.  Spauldlng,  27  Vt. 
420. 

47.  Kincaid  v.  Overshlner,  171  111. 
A.  37;  Obery  v.  Lander,  179  Mass. 
125,  60  NE  378;  Mann  v.  Bishop,  136 
Mass.  495.  Graham  v.  Sturgiss,  78 
S.  C.  404,  69  SE  29.  See  also  supra  t 
1079. 

48.  O'Rourke  v.  Schulta,  28  Mont. 
285,  68  P  712. 

[a]  Illiuti»tlon<— Where  the  pur- 
chaser objected  to  a  tender  of  cor- 
porate shares  on  the  ground  that 
they  hhd  been  attached  in  the  hands 
of  a  former  owner  only,  he  cannot 
subsequently  object  to  such  tender 
on  the  ground  of  irregularities  in  the 
Issuance  of  the  certlflcates.  O'Rourke 
v.  Schults,  23  Mont  286,  58  P  712. 

49.  Brldeno*  of  payment  see  in- 
fra i  1092. 

Pajrment  cononrrent  with,  dellvsry 
see  supra  %  1077. 

BO.  Stonebraker  v.  Littleton,  119 
Md.  173,  86  A  150;  Hocking  Valley 
R.  Co.  V.  Toledo  Terminal  R.  Co., 
(Oh.)  122  NE  36;  Van  Arsdale  v. 
Brown,  18  Oh.  Cir.  Ct.  52,  9  Oh.  Clr. 
Dec.   488. 

[a]  Zllnstrationa^-(l)  'Where  the 
contract  provides  that  the  stock 
should  be  paid  for  out  of  the  divi- 
dends declared  on  the  stock  sold, 
which  was  held  by  the  seller  as  col- 
lateral until  payment,  the  seller's 
legatee  could  not  sue  to  recover  the 
remainder  of  the  purchase  price;  the 
contract  providing  the  only  manner 
of  payment.  Stonebraker  v.  Little- 
ton, 119  Md.  173,  86  A  150.  (2) 
Where  the  owner  agrees  to  transfac 
stock  to  a  person  designated  by  the 
buyer,  and  the  latter  agrees  to  pay 
for  th^  same  In  Installments,  "at  his 
option  as  to  time,"  after  a  date  on 
which  such  Installments  begin  to 
draw  interest,  such  installments  are 
to  be  paid  wi,thln  a  reasonable  time 
after  the  date  named  when  such  In-  _^ 
stallmenta    begin  to  draw    Interest!  (C 
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terms  of  the  contract,  where  the  shares  have  not 
been  delivered,  nullifies  the  transctctioii,''^  and  ends 
any  claim  of  the  allied  purchaser  for  the  shares,"' 
unless  such  payment  has  been  waived.'^'  Where  the 
purchaser  ^^es  to  pay  a  certain  sum  in  considera- 
tion of  the  transfer  of  the  stock,  he  must  pay  so 
much  of  such  sum  as  is  due,  as  a  condition  to  ob- 
taining the  stock."*  Where,  however,  the  seller 
absolutely  refuses  to  perform  his  part  of  the  con- 
tract, an  actual  tender  of  the  purchase  price  would 
be  a  mere  matter  of  form  and  hence  is  not  re- 
quired.'" Where  the  purchaser  promises  to  pay  a 
portion  of  the  purchase  price  on  the  performance  of 
a  condition  in  the  future,  if  he  renders  the  per- 
formance of  the  condition  impossible,  his  obligation 
to  pay  at  once  becomes  absolute.'" 

Defenses.  Under  a  contract  of  sale  for  future 
delivery  the  purchaser  cannot '  object  that  in  the 
meantime  the  stock  has  depreciated  in  value  by 
reason  of  authorized  acts  of  the  corporate  direo- 
tors,'^  as  by  the  issuance  of  ne*  and  additional 
stock  at  a  less  nominal  value  than  the  shares  sold  ;'* 
or  that  in  the  meantime  the  corporation  has  mort- 
gaged its  property  to  secure  the  pa]rment  of  its 
debts,"*  or  has  been  consolidated  with  another  com- 
pany in  accordance  with  the  provisions  aod  contem- 
plations of  its  charter.*"     Even  though  the  stock 

Van   Arsdale  ▼.    Brown,   18   Ob.   Clr. 
Ct.  62,  9  Oh.  Clr.  Dec.  488. 

Gl.  McComb  V.  Credit  MobUler,  15 
P.  Caa.  No.  8,709. 

Gfl.  McComb  v.  Credit  MobUler,  16 
F.  Cas.  NO;  8,709. 

~  63.     McComb  v.  Credit  MobUler,  15 
P.  Cas.  No.  8,709. 

64.  Butterfleld  t.  Harris.  20  Cal. 
A.  471,  129  P  614. 

66.  Brlnley  v.  Nevins,  182  App. 
Dlv.  744,  147  NTS  986. 

65.  Johnson  ▼.  Sharp,  66  Tex.  Civ. 
A.  80,  120  SW  618. 

[a]  BqIs-  appUad.  —  Where  the 
purchasers  of  stock  In  an  oil  com- 
pany agree  as  a  deferred  payment 
of  a  portion  dt  the  price  to  pay  the 
sellers  a  sum  of  money  on  the  sale 
of  the  oil  produced  If  It  produces 
that  amdunt,  otherwise  to  exercise 
an  option  to  make  the  deferred  pay- 
ment or  rive  back  the  stock,  the  pur- 
chasers become  liable  for  the  de- 
ferred payment  by  selling  the  stock, 
thereby  putting  It  out  of  their  pow- 
er to  comply  with  the  condition  of 
the  agreement.  Johnson  v.  Sharp,  66 
Tex.  Civ.  A.  80,  120  SW  618. 

67.  Noyes  v.  Spauldlng,  27  Vt. 
420;  Faulkner  v.  Hebard,  26  Vt.  462. 

[a]  Bq1»  appUad^— The  fact  that 
the  corporation  allows  stockholders 
who  have  paid  a  leas  amount  for 
their  stock  an  equal  share  of  the 
profits  with  those  paying  full  par 
value,  ^  thereby  lessening  the  market 
value  of  the  stock,  does  not  consti- 
tute a  defense  to  an  action  for  the 
nonperformance  of  the  contract  of 
sale  for  such  stock,  since  Identity  of 
the  stock,  which  Is  the  subject  mat- 
ter of  the  sale,  Is  not  changed  there- 
by.    Faulkner  v.  Hebard,  26  Vt.  452. 

VaUnz*  ot  ooMtdesatton  as  groniid 
of  rsanlsrtnn  see  supra  1  1067. 

68i    Noyes    y.    Spauldlng;    27    Vt. 


becomes  or  proves  to  be  worthless,  the  porehaaer 
cannot  object  if  he  had  full  knowledge  of  the  finan- 
cial condition  of  the  company  at  the  time  he  made 
the  purchase,*^  or  where  the  stock  had  a  market 
valub  at  the  time  he  received  it.*^  Nor  can  the  pur- 
chaser set  up  that  the  company  was  at  the  time 
insolvent,**  or  has  suffered  a  loss  of  its  property,'* 
or  is  being  wound  up,*'  or  is  only  a  de  facto  corpo- 
ration,** or  has  since  effected  an  ultra  vires  issue  of 
stock  at  a  discount.*^  But  the  purchaser  may  set 
up  the  defense  that  the  seller  is  indebted  to  the 
corporation,  which  indebtedness  is  a  lien  on  the 
stock,  and  that  it  has  not  been  paid  as  agreed.** 

[i  1082]  11.  Effect  <ti  Sale*'— ft.  In  OeneraL 
The  ownership  of  shares  of  stock  passes  from  the 
se^er  to  the  buyer  by  force  of  the  contract  of  sale, 
and  not  by  operation  of  law,^"  and  where  the  con- 
tract of  sale  is  executed,  the  property  in  the  shares 
sold,  in  the  absence  of  fraud,  passes,  aa  between 
the  seller  and  purchaser,  to  the  purchaser,'^  al- 
though the  certificates  remain  in  the  seller's  posses- 
sion,^* as  where  he  retains  them  as  security  for 
the  purchase  price  ;^*  and  entitles  the  purchaser  to 
demand  that  he  shall  be  registered  on  the  books  of 
the  corporation,^*  and  upon  a  subsequent  transfer 
of  the  stock  to  the  purchaser,  it  renders  him  a  stock- 
holder in  the  corporation  with  all  the  rights  and 


Noyes   v.    Spauldlng,    27    Vt. 
Noyes    v.    Spauldlng,    27    Vt. 


420 

6e. 

420. 

eo. 

420. 

ei.  Feck  Colorado  Co.  v.  Stratton, 
95  Fed.  741:  Moore  v.  Caldwell,  29 
S.  C.  Eq.  22. 

[a]  Bnla  appUsd.^  Where  one 
stockholder  sells  another  a  share  of 
stock  and  the  usufruct  of  a  lot  be- 
longing to  the  company  for  a  cer- 
tain sum,  the  purchaser  assuming 
the  stock's  share  of  a  debt  against 


th«  company,  and  the  purchaser 
knew  the  financial  condition  of  the 
company,  the  sale  was  on  a  sufficient 
consideration,  although  the  company 
failed,  and  the  lot  was  sold,  and  the 
stock  proved  to  be  worthless.  Moore 
v.  Caldwell,  29  S.  C.  Bq.  22. 

FbUot*  of  ooaaUUnmoB  see  gener- 
ally supra  I  1062. 

es.  Qoad  T.  liewls,  174  Ky.  S94, 
192  SW  SO. 

63.  Oordon  v.  Parker,  10  La.  66; 
Rudge  V.  Bowman,  L.  R.  8  Q.  B.  689. 

04.  Kerohner  v.  Oettys,  18  S.  C. 
521. 

65.  Crabb  v.  Miller,  24  U  T.  Rep. 
TJ    Q    219 

ee.'    Reynolds  v.  Uyers,  61  Vt  444. 

9f.  Faulkner  y.  Hebard,  26  Vt. 
462.  But  see  Sturges  v.  Stetson,  23 
F.  Cas.  No.  13,668,  1  Blss.  246  (hold- 
ing that  the  fact  that  share  are  Is-, 
sued  at  less  than  the  charter  price 
Is  a  good  defense  to  an  action  for  the 
purchase  thereof  although  the  cor- 
I>oratlon  is  also  liable  to  the  holder). 

68.  Wolfort  y.  Hochbaum,  (Ark.) 
117  SW  626. 

Uan  of  cotpofaatlon  see  Infra  |{ 
1191-1206. 

60.  Oonstmotlon  of  oostarac*  la 
gtnmnH  see  supra  t  lOSB: 

Bstoppal  to  allegre  or  dsBX  truwfss 
see  supra  I  1O50. 

TOi  Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73 
N.  H.  466,  62  A  971,  11  AmSR  687, 
3   L.RANS    561. 

71.  U.  S. — Brown  v.  Duluth,  etc., 
R.  Co.,  63  Fed.  889. 

Cal. — Cortelyou  v.  Imperial  Land 
Co.,  166  Cal.  378,  104  P  696:  Cuthill 
V.  Peabody,  19  Cal.  A.  804,  126  F 
926. 

III. — Chicago  Crayon  Co.  v.  Pease, 
138  111.  A.  613  raff  286  111.  891,  86 
NE  619,  18  LRANS  1168,  14  AnnC^s 
263]. 

Iowa. — Boll  V.  CSamp,  118  Iowa  516, 
92  NW  708. 

Minn. — Sherwood  y.  Qraham,  106 
Minn.  642,  118  NW  1011;  State  v. 
Washington  County  Probate  Ct.,  102 
Minn.    268,    113   NW  888. 

Mo. — Newman  v.  Mercantile  Trust 
Co.,  189  Mo.  428,  88  SW  6. 

N.  H. — Westminster  Nat.  Bank  v. 
New  England  mectrlcal  Works,  78 
N.  H.  466,  62  A  971,  11  AmSR  687,  8 
IiRANS  661. 

N.  T.— Currie  v.  White,  4B  N.  T. 


822  [rev  81  N.  T.  8up«r.  1<«,  6  Abb 
PrNS  862,  87  HowRr  880  (alt  t» 
N.  T.  Super.   637)1. 

W.  Va. — Donnally  y.  Heamdon.  41 
W.  Va.  619,  23  SE  646. 

[a]  Afttt  ratalnlsir  paroiias* 
Kumsy^-iA  purchase  of  stock  Is  not 
atCected,  aa  between  the  seller  and 
purchaser,  by  the  fact  that  the  sell- 
er's agent  upon  learning  of  an  ad- 
verse claim  of  ownership  as  to  the 
stock  retains  the  proceeds  of  the 
check  given  In  payment  therefor. 
CThlcago  CJrayon  Co.  v.  Pease,  188  IlL 
A.  618  raff  236  m.  891,  85  NE  611, 
18  LRANS  1168,  14  AnnCias  263]. 
_[b]  Sale  on  oonOitioii.  —  (1) 
Where  a  stockholder  sells  his  stock 
on  certain  conditions  which  are  com- 
plied with  and  thereafter  authorises 
the  delivery  of  the  certificate  to  the 
purchaser,  full  title  to  the  certificate 
passes  to  such  purchaser.  Boll  v. 
Camp,  118  Iowa  516,  92  NW  701. 
(2)  Sale  on  condition  generally  see 
supra  (    1066. 

7S.  (Tbrtelyou  v.  Imperial  Land 
Co.,  156  (3al.  378,  104  P  696;  Sher- 
wood v.  Graham,  106  Minn.  642,  118 
NW  1011. 

73.  Sherwood  v.  Oraham,  106 
Minn.  642,  118  NW  1011. 

[a]  Bate  Implied. — If  the  issue  of 
stock  by  a  corporation  to  its  man- 
ager was  valid  as  being  on  account 
of  services  theretofore  rendered,  and 
an  incidental  agreement  of  the  man- 
ager to  turn  over  to  the  corporation 
the  proceeds  from  a  sale  of  certain 
of  the  stock  was  not  supported  by 
consideration,  and  the  agreement  did 
not  Include  any  particular  number 
of  shares  evidenceid  by  any  specified 
certificates,  the  shares.  In  the  ab- 
sence of  fraud,  became  his  property 
and  decedent,  having  bought  shares 
of  him,  acquired  the  property  there- 
under, although  the  certificates  re- 
mained in  the  manager's  hands,  so 
that,  the  manager  having  sold  the 
shares  to  others,  decedent's  repre- 
sentative could  compel  the  corpora- 
tion to  issue  certificates  to  him  for 
decedent's  shares.  Cortelyou  v.  Im- 
perial Land  Co..  166  Cal.  878,  104  P 
696. 

7*.  Brown  v.  Duluth,  etc,  R.  Q>« 
63  Fed.  889. 

Blglit  to  rsglstxattom  or  tzmasfer 
OB  oorpoxaite  books  BsasraUr  see  in- 
fra ii  1168-1161. 
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liabilities  of  aneh.**  If  a  purchaser  acquires  stock 
in  fraud  of  his  seller,  it  is  good  ground  for  rescind- 
ing the  transaction,^*  but  the  purchaser's  title  to 
the  stock  is  good  as  against  a  third  person  who  haa 
contracted  for  itJ'  Li  the  absence  of  fraud  or  a 
wnmxlty,  the  seller  cannot  be  held  resiMnsible  for 
a  loss  upon  the  stock  which  is  not  caused  by  any 
act  on  lus  partJ* 

Ezaeutory  contract.  Where  a  contract  is  ezecn- 
tory,  that  is  where  anything  remains  to  be  done  to 
consummate  the  sale,^*  as  where  the  contract  pro- 
rides  that  the  title  to  the  stock  cannot  pass  and  the 
same  shall  not  be  delivered  until  full  payment  there- 
for has  been  made,  and  where  it  appears  that  such 
payment  has  not  been  made,^°  title  to  the  stock 
remains  in  the  seller  until  the  sale  becomes  exe- 
cuted,'^ and  it  merely  render^  the  purchaser  liable 
for  damages  for  its  breach  on  his  failure  to  per- 
form." 

EightB  of  purchasers  inter  se.  Where  two  of 
three  stockholders  purchase  the  stock  of  a  third,  un- 
der an  ag^reement  t6  divide  the  purchased  stock 
"share  and  share  alike,"  the  sale  passes  title  to  the 
purchasers  in  the  proportions  named  in  the  agree- 
ment, without  regard  to  their  respective  holdings  of 
stock  at  the  time  it  is  made.** 

Bepresentation  that  stock  is  full  paid.    An  agree- 


ment to  assign  certain  shares  of  "paid  np,  nonas- 
sessable stock,"  with  a  memorandum  on  the  stubs 
from  which  the  certificates  are  taken,  that  the 
assignor  should  pay  the  assessments  on  such  cer- 
tificates, binds  the  assignor  to  deliver,  stock  not 
merely  nonassessable,  but  also  stock  upon  which  all 
assessments  have  been  paid  or  will  be  paid  by  him.** 
The  statement  on  the  face  of  a  stock  certMoate  that 
it  is  "paid  in  full"  shows  that  the  shares  are  not 
liable  to  further  calls,**  but  is  not  a  representa- 
tion that  can  be  relied  on  by  a  purchaser  as  indi- 
cating the  value  of  the  stock.** 

H  1083]  b.  Liability  of  Tiaasfaree  to  Tnuos- 
feror  for  AssessmentB.*^  Notwithstanding  that 
from  neglect  or  omission  of  any  cause  the  trans- 
feror remains  the  nominal  owner  on  the  >  books  of 
the  company,**  there  is  an  implied  obligation  on 
the  part  of  the  transferee  to  reimburse  or  indemni- 
fy hiim  for  money  paid,  or  which  he  is  liable  to  pay, 
on  calls  made  by  the  company  on  the  stock  after  the 
sale.**  except  where  the  stock  sold  is  represented  to 
be  fully  paid  and  nonassessable,*"  and  except  where 
the  contract  otherwise  expresses  a  contrary  intent.**^ 
It  has  been  held,  however,  that  the  transferor  is 
entitled  to  be  subrogated  to  the  rights  of  the  cor- 
poration against  the  delinquent  transferee,  in  such  a 
case,  only  upon  clear  proof  of  the  acceptance  of 


75.  Qreene  v.  Slgrua  Iron  Co.,  88 
Fed.  203,  SI  CCA.  4S8.  See  generally 
Infra  (i    1183-1190.  ^ 

76.  See  supra  {{  1068,  1069. 

77.  Gause  V.  Commonwealth 
Trust  Cp.,  44  Mlso.  46,  89  NTS  723 
[rev  on  other  grounds  100  App.  Dtv. 
427,  91   NTS   847]. 

7a>  Cunningham  v.  Spier,  13 
Johns.   (N.  T.)   392. 

[a]  BbI*  aspUaa<— Where  there 
Is  neither  fraud  nor  warranty  In  the 
sale  of  stock,  which,  at  the  time,  la 
apparently  paid  up,  but  is  found  to 
b«  In  arrears,  owing  to  a  subseiiuent 
resolution  of  the  directors,  the  trans- 
feree cannot  recover  from  the  seller 
the  unpaid  amount.  Cunningham  v. 
Spier,  13  Johns.  (N.  T.)  392. 

7B.  Qallup  V.  Sterling,  22  Misc. 
(72,  49  NTS  942;  TuthlU  v.  Sherman, 
36  S.  D.  337,  164  NW  518;  Paolflo 
Power,  etc,  Co.  v.  White,  96  Wash. 
18,  164  P  602,  AnnCasl918B  126. 

80.    Ryan  V.  Klmberly,  118  HI.  A. 

n.  Cuthlll  V.  Peabody,  19  Cal.  A. 
104.  126  P  926;  Osgood  v.  Skinner, 
111  111.  A.  606  [aft  211  111.  229,  71  NB 
!C9];  Gallup  v.  Sterling,  22  Misc. 
672,  49  NTS  942;  Tuthlll  v.  Sherman, 
»e  8.  D.  237,  164  NW  618. 

[a]  Bol*  amUsd, — Where  the  con- 
tract recited  that  third  persons  held 
the  stock  as  collateral  security  for  a 
corporation  debt,  so  thtit  the  seller 
Gculd  not  then  deliver  it.  title  to  the 
■took  did  not  pass  to  the  purchaser 
by  the  contract.  Oallup  v.  Sterling, 
22  Ulsc  672,  49  NTS  942. 
_8a,  Qreene  v.  Sigua  Iron  Co.,  88 
Fed.  208,  31  CCA  468. 
^  [a]  XUwrtnttton. — ^An  agreement 
to  purchase  from  a  syndicate  a  cer- 
tain number  of  shares  of  stock  in  a 
corporation,  which  had  been  sub- 
acrlbed  for  by  the  syndicate,  but  had 
not  yet  been  Issued,  "or  a  proportion- 
ate part  in  caae  of  oversubscription," 
M  not  a  contract  of  purchase,  which 
Tenders  the  purchaser  a  stockholder 
m  the  conMratlon  on  a  subsequent 
transfer  of  the  stock  to  him  without 
nla  knowledge,  but  la  merely  an  ex- 
ecutory engagement  to  purchase, 
■which'  renders  him  liable  for  dam- 
ages for  its  breach  on  his  failure  to 
perform.  Greene  v.  Slgua  Iron  COh 
88  Fed.  203,  81  CCA  468. 

83.  Schilling,  etc.,  Brewing  Co.  v. 
Schneider,  110  Uo.  83,  19  SW  67. 

64.    San  Antonio  Si  R.  Co.  v.  Ad- 


ams,  87  Tex.  126,  26  SW  1040   [rev 
(Civ.  A.)   26  SW  689]. 

SB.  Smock  y.  Benderson.  WUs. 
(Ii  d.)  241. 

86.  Smock  V.  Henderson.  Wlls. 
(Ind.)  241. 

87.  UaMlttjr  to  aaaoaamam*  see  in- 
fra <{   1184,   1186. 

88.  Clinton,  etc.,  R.  Co.  v.  Bason, 
14  La.  Ann.  816;  Brinkley  v.  Hamble- 
ton,  67  Md.  169,  $  A  904;  Johnson 
V.  UnderhUl,  62  N.  Y.  203.  And  see 
cases  Infra  note  89. 

8S.  U.  S. — ^Webster  v;  Upton,  91 
U.  S.  66,  23  L.  ed.  384;  Tripp  v.  Ap- 
pieman,  36  Fed.  19. 

111.— ^ICeUogg  V.  Stockwell,  76  Bl. 
68. 

Iowa. — Cormac  v.  Western  White 
Bronie  Co.,  77  Iowa  32,  41  NW  480. 

I,a. — Clinton,  etc.,  R.  Co.  v.  Baaon, 
14  La.  Ann.  816;  Gordon  v.  Parker,  10 
La.  66. 

Md. — ^Brinkley  v.  Hambleton,  67 
Hd.  169,  8  A  904;  HuUIer  v.  Lord,  64 
Md.  634,  3  A  891. 

Masa.^ — Brigham  v.  Mead,  10  Allen 
245. 

N.  T. — Johnson  v.  XJnderhiU,  62 
N.  T.  203;  Richards  v.  Robin,  176 
App.  Div.  296,  162  •NTS  12  [aff  226 
N.  T.  719  mem];  Whitney  v.  Page,  i 
HovrPrNS   389. 

Pa.— LIchten  v.  Vemer,  8  Pa.  Dtet 

Kng;— Kellock  v.  Bnthoven,  U  B. 
9  Q.  B.  241;  Bowrlng  v.  Shepherd. 
L.  R.  6  Q.  B.  309;  Castellan  v.  Hob- 
son.  L.  R.  10  £q.  47;  Davis  v.  Hay- 
cock, L.  R.  4  Exch.  373;  Walter  v. 
Bartlett.  18  C.  B.  846,  86  SClj  846, 
139  Reprint  1C04. 

But  see  Jones  v.  Bowman,  181  Ky. 
722,  205  SW  923  (holding  that,  un- 
less a  special  contract  to  that  effect 
was  made,  between  the  transferor 
and  transferee,  a  delinquent  sub- 
scriber for  the  stock  of  the  corpora- 
tion, who  is  madQ  liable  for  the 
amount  unpaid  for  stock  to  the  cred- 
itors of  the  corporation,  cannot  re- 
cover the  amount  he  is  required  to 
pay  on  account  of  the  unpaid  sub- 
scription from  the  person,  to  whom 
he  has  transferred  the  unpaid  for 
stock). 

[a]     Bnla      a; 
property    encum 

gage  to  secure  the  subscription  of  a 
stockholder  to  capital  stock  of  a  cor- 
poration is  sold,  with  the  shares  of 
stock,  for  a  certain  price,  and  with- 


appUsA,— (1)       Where 
npered    with    a   mort' 


out  guaranty  against  the  mortgage^ 
the  purchaser,  unless  he  has  fur- 
tlon  of  the  corporation,  and  thua 
tlon  of  the  corporation,  and  thus 
completed  the'  sale,  is  liable  to  the 
origrlnal  stockholder.  If  he  has  as- 
sumed the  mortgage.  Clinton,  etc., 
R.  Co.  v.  Bason,  14  La.  Ann.  816.  (2) 
Wliere  defendant  sold  shares  of 
stock  for  delivery  at  a  future  time, 
and  before  delivery  he  was  required 
to  pay  an  assessment  levied  upon  the 
stock,  he  had  a  right  to  demand  the 
repayment  of  such  assessments  be- 
fore delivering  the  stock  to  the  pur- 
chaser. Whitney  v.  Page,  1  HowPr 
NS   (N.  T.)  889. 

[b]  AssMsnuntprtvloiislr  oalled. 
—If,  after  a  sale  of  stock,  an  install- 
ment previously  called  In  becomes 
due,  the  vendor,  who  has  been  com- 
pelled to  pay  it,  must  be  reimbursed 
by  the  vendee.  Gordon  v.  Parker, 
10  La.  66. 

[c]  0011119  pinndiaaw  jbi-waxxaa^ 
ty. — Where  property  encumbered 
with  a  mortgage  to  secure  the  sub- 
scription of  a  stockholder  to  capital 
stock  of  a  corporation  is  sold  with 
the  capital  stock  for  a  certain  price, 
and  the  purchaser  assumes  the  mort- 
gage, the  original  stockholder,  when 
called  on  for  payment  of  the  sub- 
scription, may-call  in  warranty  his 
purchaser  although  there  has  never 
been  any  transfer  of  the  stock  on  th« 
books  of  the  company.  CHlnton,  etc., 
R.  Co.  v.  E^ason,  14  La.  Ann.  816. 

[d]  OoatbnuHUM  of  UaUlity^- 
The  liability  of  a  purchaser  of  stock 
to  reimbtirse  the  seller,  in  whose 
name  the  stock  continues  to  stand 
for  subsequent  assessments,  is  one 
solely  of  trust,  continuing  only  so 
long  as  he  is  the  actual  owner,  and 
BO  entitled  to  the  dividends,  and 
ceasing  when  he  sells.  Richards  v. 
Robin,  175  App.  Dlv.  296,  162  NTS 
12  [aft  226  N.  T.  719  mem]. 

SOw     See  supra  {  1082. 

91.  Trcftdway  v.  Johnson,  SS  Mo. 
A.  122. 

[a]  ZUustratton^— Where  the  ven- 
dor reserves,  for  a  limited  time,  the 
option  of  repurchasing  the  stock  and 
agrees  to  pay  assessments  made  in 
the  meantime,  he  is  not  entitled 
upon  declining  to  exercise  the  op- 
tion, to  recover  from  the  purchaser 
the  amount  of  the  assessment  which 
he  has  paid.  Treadway  v.  Johnson. 
33  Mo.  A.  122. 
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the  transfei"  by  the  transferee.**  It  has  also  been 
held  that  this  obligation  to  indemnify^  previous 
holders  of  stock  is  confined  to  the  holdera  of  the 
shares  at  the  time  when  the  call  is  levied,'*  al- 
though there  is  authority  to  the  effect  that  the  orig- 
inal transferor  may  hold  anyone  of  several  sno- 
eessive  trtmsferees.**  The  purchaser  is,  of  course, 
liable  where  he  expressly  agrees  to  assume  all  lia- 
bilities on  the  stock,*'  or  to  indemnify  the  seller 
against  subsequent  installment^'"  and  where  in 
flueh  a  ease  the  seller  notifies  the  purchaser  of  an 
assessment  and  receives  no  instructions  to  resist 
payment,  the  purchaser  cannot  prevent  recovery  by 
the  seller  of  the  amount  paid  on  the  ground  that 
the  assessment  was  barred  by  the  statute  of  limita- 
tions.'^ A  covenant  by  the  transferee  to  indemnify 
the  transferor  for  all  claims  against  him  as  a  stock- 
holder applies  only  to  such  claims  as  may  be  law- 
fully recovered  of  the  transferor,"  and  hence  it 
does  not  apply  to  the  transferor's  liability  for 
costs  incurred  in  defending  a  groundless  suit." 

[5  1084]  12.  Eemediee  >— a.  Nature  and  Fonn 
— (1)  Of  Seller.  Where  the  bnyer  of  stock  wrong- 
fully fails  or  refuses  to  take  and  pay  for  the  stock, 
the  seller,  if  he  has  offered  to  deliver  the  stock  in 

93.  Tripp  v.  Appleman,  35  Fed. 
19 

[a]  BvUmm*  liaUl  lasnfllolMit.^ 
In  an  action  by  the  administrator  of 
the  original  stockholder  a«alnst  his 
alleged  assignee  for  assessments 
paid  after  the  transfer,  the  record  of 
the  transfer  on  the  books  of  the  com- 
pany Is  not  Bufflelent  proof  of  ac- 
ceptance by  the  assignee  to  render 
fclm  liable  to  the  estate,  especially 
where  such  transfer  was  made  under 
a  power  of  attorney  given  by  the 
original  stockholder,  and  erecuted  at 
his  Instance  without  the  knowledge 
or  consent  of  the  assignee.  Tripp 
V.  Appleman,  35  Fed.  19. 

[b]  avia»ao»  bald  taadmiMiUa. — 
In  such  a  case  It  is  Inadmissible  to 

•  prove  the  assignment  and  Its  accept- 
ance, by  the  blotter  of  the  company's 
treasurer,  and  the  stubs  of  Its  check 
book,  both  of  which  contained  en- 
tries to  the  effect  that  defendant  had 
paid  calls  on  the  shares,  since  de- 
fendant is  a  stranger  to  the  corpora- 
tion.   Tripp  V.  Appleman,  36  Fed.  19. 

93.  Brinkley  v.  Hambleton,  67  Md. 
169,  8  A  904;  Rogers  v.  Toland,  48  Pa. 
Super.  248. 

ta]  Am  %«tWMii  tlM  tnuiafeior 
•ad  traaurfWM  there  Is  no  Implied 
(promise  or  obligation  on  the  part 
of  the  transferor  to  iKiy  calls  made 
subsequent  to  his  transfer  of  the 
shares,  for  the  relief  of  a  prior 
transferor,  although  the  latter  may 
have  been  required  to  pay  such  calls 
to  the  company.  Brinkley  v.  Ham- 
bleton, 87  Md.  169,  8  A  904. 

94.  Hawkins  v.  Maltby,  L.  R.  8 
Ch.  188;  Nlckalls  v.  Eaton,  23  L.  T. 
Rep.  N.  S.  689. 

90.  Merrill  v.  Shaw,  38  Me.  2,67; 
Bailr  V.  Shroyor,  1  Pa.  Cas.  128,  1 
A  7i7.  , 

96.  Trevor  v.  Perkina,  6  whart. 
(Pa.)  244. 

[a]  Bvidaac*  Held  ■ofllolein.t  to  go 
to  a  Jury  of  a  contract  on  the  part 
of  the  purchaser  to  Indemnify  the 
seller  against  the  subsequent  Install- 
ments, and  that,  if  they  were  satis- 
fled  that  there  was  such  an  agree- 
ment, either  verbal  or  written,  the 
seller  was  entitled  to  recover.  Tre- 
vor V.  Perkins,  6  Whart.  (Pa.)  244. 

97.  Bally  v.  Shroyer,  1  Pa.  Cas. 
128,  1  A  717.  ,„  ,,      ,^„ 

98.  Merrill  V.  Shaw,  38  Me.  267. 

99.  Merrill    v.    Shaw,    38    Me.    267. 
1.    Oroum  r*fMMM«ai 

Action  for  deceit  generally  see  Fraud 
120  Cyc   86   et  seq]. 


accordance  with  the  terms  of  the  contract,  may  hold 
theltock  for  the  buyer  and  sue  him  for  the  unpaid 
purchase  price,*  notwithstanding  he  retains  a  lien 
therefor,'  or,  if  there  has  been  no  delivery,  he  may 
sell  the  stock  as  agent  for  the  bnyer,  and  sue  him 
for  damages  for  the  breach;*  or  he  may  k6ep  the 
stock  as  his  own  and  sue  the  bnyer  for  damages 
for  the  breach  of  contract."  But  he  cannot  sue  the 
purchaser,  as  for  unpaid  purchase  money,  where  he 
has  received  all  that  he  bargained  for  tmder  the 
contract.* 

Fraud.  Where  an  owner  of  stock  is  induced  to 
sell  his  shares  through  fraud  or  deception,  he  may 
maintain  a  suit  in  equity  for  relief,  such  as  to  re- 
cover an  additional  sum  for  his  stock,^  or  to  re- 
scind the  sale  and  Ijave  the  purchaser  charged  as 
trustee  and  to  account  for  the  proceeds  of  the  stock 
with  profits  derived  therefrom  ;*  or  he  may  maintain 
an  action  of  trover  and  conversion  for  the  shares 
sold.' 

[5  1085]  (2)  Of  Buyer.  Where  the  seller 
wrongfully  ftdls  or  refuses  to  perform  his  part  of 
the  contract  to  deliver  the  stock,  the  buyer  may  af- 
firm the  contract   and  sue  for  damages  for  the 


Agreement  to   repuroliase   see  supra 

tf   1068-1061.  „       .„ 

Specific     performance     see     Specific 

Performance  [36  Cyc  660  et  seqj. 
Warranties  see  supra  ({  1062-1064. 

8.  Ala. — McQowin  v.  Dickson,  182 
Ala.  161.   62  S  685, 

Cal.— jCpthlU  v.  Peabody,  19  Cal. 
A.  304,  125  P  926;  Botsford  V.  Heney, 
12  Cal.  A.  S80,  107  P  593. 

111. — OBgood  V.  Skinner,  211  111. 
229,   71  NB  869    [aft  111   111.  A.   606]. 

Iowa. — Hamilton  v.  Finnegan,  117 
Iowa  623,  91  NW  1039. 

Mass. — Bellows  v.  McEenxle,  212 
Ma.ss.  601,  99  NB  470. 

Wash. — CIcuBh  V.  Morro,  88  Wash. 
507,  160  P  1090. 

AcUon  by  MlUr  for  stioa  or  vmlno 
B«BeraIly'  see  Sales  [3&  Cye  626], 

Xaasnre  of  damages  see  infra  (t 
1095.  1096. 

3.  Bellows  v.  McKenzie,  212  Mass. 
601,  99  NB  470. 

4.  U.  S. — Clewes  V.  Jamieson,  182 
U.  S.  461,  21  set  846,  45  L.  ed.  1188 
[rev  96  Fed.  648,  38  (XJA  473]. 

Ark. — Eustlce  vj  Meytrott,  100 
Ark.  610,  140  SW  590. 

III.— Osgood  V.  Skinner,  211  HI. 
229,  71  NB  869   [aft  111  III.  A.  60<]. 

Iowa. — Hamilton  v.  Finnegan,  117 
Iowa  623,  91  NW  1039. 

Ky. — Lebus  v.  -Roode,  16  KyL  128. 

Md.— Woodward  v.  Tyng,  123  Md. 
98,  91  A  166. 

Oh. — Ashley  v.  Walker,  16  Oh.  Clr. 
Cn.  660,  8  Oh.  Clr.  Dec.  285. 

Heanz*  Of  Oamafas  see  infra  I 
1096. 

6.  Hamilton  v.  Finnegan,  117 
Iowa  623,  91  NW  1039. 

aieasur*  of  damafea  see  infra  t 
1096. 

&  Hess  v.  Riech,  78  N.  J.  U  646, 
76  A  926  [rev  76  N.  J.  L.  417,  69  A 
1090]. 

[a]  Biae  applied. — Where  plain- 
tiff sold  to  defendants  all  the  shares 
of  stock  of  a  brick  company  In  con- 
sideration of  a  cash  payment,  two 
notes  of  defendant,  a  mortgage  from 
one  of  them,  a  mortgage  of  the  new 
corporation,  and  a  contract  with  it 
for  brick  and  received  such  consid- 
eration, he  could  not,  after  obtain- 
ing Judgment  for  breach  of  the  cor- 
poration's contract,  cancel  the  Judg- 
ment and  the  corporation  mortgage, 
and  sue  defendants  for  the  portion 
of  the  consideration  represented  by 
such  mortgage  and  contract,  in  the 
absence  of  fraud,  and  where  the  con- 
tract with  defendants  had  not  been 


rescinded.  Hess  v.  Riech.  78  N.  J.  L. 
646,  75  A  925  [rev  76  N.  J.  I*.  417,  «» 
A  1090]. 

7.  Hager  v.  Thomson,  1  Black 
(U.  S.)  80,  17  L.  ed.  41;  Blrks  v.  Mc- 
Neill, (Iowa)  170  NW  486;  Drucklleb 
v.  Harris,  209  N.  T.  211,  102  NE  599 
[mod  155  App.  Dlv.  83,  140  NTS  60]. 

[a]  Bale  appUedf— On  an  agree- 
ment that  there  should  be  a  fair  ex- 
amination of  the  affairs  of  a  corpora- 
tion, with  reference  to  the  question 
of  the  value  of  the  stock,  and  that 
one  owner  should  sell  out  his  shares 
to  the  others  at  a  price  based  on  tlie 
results  of  thnt  examination,  the  sell- 
er Is  entitled  to  relief,  on  proof  of 
fraudulent  practices  on  him  in  tliat 
examination.  Hager  v.  Thomson,  1 
Black  (U.  S.)  80,  17  L.  ed.  41. 

[b]  Belief  not  w«rraBtod.r-(l)  A 
contract  between  stockholders  for  the 
purchase  by  one  of  the  stock  of  the 
other  ^t  the  book  value,  as  shown  on 
the  accounts  of  the  corporation,  does 
not  Justify  the  intervention  of  equity 
In  the  management  and  control  of 
the  books  of  account,  although  th« 
selling  stockholder  alleges  that  tbe 
purchasing  stockholder  who  controls 
the  corporation,  has  fraudulently 
changed  the  books  so  as  to  decrease 
the  book  value;  and  where  the  con- 
tract glveb  the  selling  stockholder  an 
election  to  sell  at  the  book  value, 
upon  certain  contingencies,  until  lie 
makes  such  election  he  has  no  riglit 
to  resort  to  equity  merely  because  of 
the  fraud  of  the  purchasing  stock- 
holder. Dnicklleb  v.  Harris,  209  N.  T. 
211,  102  NE  699  [mod  165  App.  Plv. 
88,  140  NTS  60].  (2)  Where  a  stock- 
holder sells  stock  through  an  officer 
of  the  corporation  as  his  agent,  an- 
other officer  who  becomes  the  pur- 
Chaser  of  the  stock  is  under  no  duty 
to  explain  to  the  stockholder  tli« 
value  of  the  stock  before  purchasing 
it  on  a  proposal  submitted  by  such 
agent,  and  hence  such  purchaser  is 
not  liable  to  the  stockholder  tor 
fraud.  Blrks  v.  McNeUl,  (Iowa)  170 
NW   486. 

BSeet  of  fzaod  rsaazallr  see  supra 
t  1064. 

BssolMloit  see  supra  ({  1068,  1069. 

&  Schafuss  V.  Betts,  94  Mlsp.  4«J, 
167  NTS  608  [aff  176  Affn.  Dlv.  89J 
mem,  160  NTS  1146  mem]. 

9.  Newman  v.  Mercantile  Trust 
Co.,  189  Mo.  423,  88  SW  <.  See  gen- 
erally Sales  rS5  Cyc  612];  Trover  and 
Conversion  [38  C^yc  2021,  2041]. 


For  later  omms.  dsreloniisBta  and  obaama  in  tbe  law  see  cumuIaUve  Annotations,   same  title,  page  and  note  number. 
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breach;'*  or  he  may  resoind  the  contract,''  and  sue 
for  the  recovery  of  payments  he  has  made  under 
the  contract;"  or  where  the  ends  of  jostioe  require 
it,  an  action  may  be  maintained  for  specific  per- 
formance of  the  contract.'*  One  who  contracts  with 
another  for  the  purchase  of  stoc^  in  a  corporatibn 
to  be  formed,  and  pays  therefor  in  advance,  is  not 
restricted,  upon  failure  of  the  corporation  to  issue 
the  shares  because,  the  corporation  is  enjoined 
against  it,  to  an  action  for  damages  for  breach  of 
the  contract;  but  he  may,  after  the  expiration  of  a 
reasonable  time,  demand  and  recover  back  from 
the  other  party,  th^  money  paid  with  interest,  as 
money  had  and  received  to  his  use.'* 
Fraad.    Where  one  is  induced  by  fraud  to  pur- 


chase stock,  <^he  may  at  his  election  stie  in  equity  for 
a  rescission  of  the  contract,"  and  sue  the  seller  for 
the  recpvery  of  the  purchase  price  which  be  has 
paid,",  with  interest;''  w  he  may  afSrm  the  pur- 
chase, retain  the  stock,  and  sue  for  damages  sus- 
tained by  reason  of  the  deceit,'"  and  whatever  he 
does  to  minimize  his  loss  is  consistent  with  his  elec- 
tion to  pursue  such  remedy;"  or  he  may  set  up  such 
'fraud  as  a  defense  to  an  action  for  the  unpaid 
purchase  price.*"  Where  the  purchaser  is  fraudu- 
lently induced  to  take  stock  not  contemplated  by 
his  contract  he  may  rescind  the  sale  and  recover 
what  he  has  paid  without  showing  that  he  has  sus- 
tained any  pecuniary  injury  or  damage  thereby;*' 
but  where  he  receives  what  he  actually  purchased 


W.  Haas. — ^Llnnell  v.  Leon,  206 
Masa.  71.  91  NE}-«»5. 

N.  T.— Uhl  V.  Gayley,  181  App.  Dlv. 
802,  169  NYS  191;  Chapman  v.  Fow- 
ler. 132  App.  Dlv.  250,   116  NTS  962. 

Tex.— Amsler  V.  Cavitt,  (Clv.  A.) 
210  SW  768. 

Utah.— MakriB  v.  Uells,  167  P  802. 

Vt.— Faulkner  v.  Hebard.  26  Vt. 
tit. 

"As  a  general  rule,  the  remedy  for 
a  breach  of  contract  to  sell  stock  In 
a  corporation  Is  an  action  for  dam- 
ages."    Amsler  v.  Cavitt,  supra. 

[a]  Sole  appUed, — One  tranafer- 
rlng  patent  rights  to  a  corporation, 
on  the  promise  of  persons  having 
stock  in  their  bands  or  under  their 
control  to  transfer  a  certain  amount 
of  stock  to  him,  can  maintain  an  ac- 
tion against  such  persona  for  dam- 
ages for  failure  to  deliver  the  stock, 
Uhl  V.  Gayley,  181  App.  Div.  802,  169 
NTa^l91. 

CHI  SefMiaa*,— A  seller  of  stock 
who  falls  to  deliver  the  certificates 
cannot  defeat  an  action  for  damages 
on  the  ground  that  the  corporation 
■ubsequently  became  insolvent, 
where  It  was  solvent  for  more  than 
two  years  after  the  sale,  during 
which  time  the  shares  were  worth 
the  amount  paid  for  them.  Makris  v, 
Uells,  (Utah)   167  P  802. 

11.    See  supra  {  1070. 

la.  Home  Blectrlc  Light,  etc.,  Co. 
T.  Collins,  81  Ind.  A.  49S,  66  NE 
780;  Wonson  v.  Fence,  129  Uass. 
405;  Piatt  v.  Rowe,  26  T.  L.  R.  49. 

[a]  Vncduwe  ttom.  paitnerslilp.^ 
Where  a  purchaser  of  snares  of  stock 
from  a  partnership,  neglects  to  cause 
the  shares  to  be  transferred  to  him- 
■elf  on  the  books  of  the  corporation, 
a  power  of  attorney  authorizing  him 
to  make  the  transfer  having  been 
given  to  him  at  the  time  of  the  sale, 
he  is  not  entitled  to  recover  the  value 
of  the  shares  from  a  member  of  the 
firm,  who,  without  notice  of  the  prior 
sale,  had  caused  them  to  be  sold 
again,  but  may  recover  the  amount 
which  he  paid  for  the  stock.  Won- 
■on  V.  Penno,  129  Mass.  405. 

»eeeiv»»y  of  pidco  I9  buyer  gtiamr- 
auy  see  Sales  [35  Cyc  602  et  seq]. 
^13.  See  Specific  Performance  [36 
Cyc  S60  et  seqll 

14.    Rose  V.  Foord,  96  Oal.  162,  30 

(a1  WUmmoa,  for  ruls.  The  stock 
purchased  never  having  been  Issued 
must  be  regarded  as  never  having 
come  into  existence,  and  as  having 
no  market  value,  and  in  such  a  case 
the  atatutory  rule  of  damages  for 
Breach  of  contract  to  sell  personal 
Iroperty  does  not  apply;  and  an  ac- 
tion for  damages  for  such  breach 
would  afford  no  redress.  Rose  v. 
*«>rd,  96  Cal.  162,  SO  P  1114. 

U.    Llgon    V.    Mlnton,    (Ky.)    125 
?^  304;  6inn  v.  Almy,  212  Mass.  486, 
9»  NE  276. 
lOoS^rJ!^  ««wnaiy  see  supra  it 

-16.    u.'  s.— Fosdlck    V.    Sturges,    » 

•/ft*-  No.  4,956,  1  Blss.  256. 

Colo.— Gregg  v.  Hayes,  27  Colo.  A. 
412,  149  p  1065;  Moore  v.  Carrick,  26 
Colo.  A.  97,  140  P  485. 


Ind. — Barnard  v.  Newpoint  First 
Nat.  Bank.  61  Ind.  A.  664,  111  NB 
461.  -* 

Ky. — Hoffman  v.  Friedman,  171  Ky. 
317,  188  SW  408;  Llgon  V.  Mlnton,  125 
SW  304. 

Mass. — Goodwin  v.  Dick,  220  Mass. 
656,  107  NE  925;  Olnn  v.  Almy,  212 
Mass.  486,  99  NE  276:  Newhall  v. 
Enterprise  Mln.  Co.,  206  Mass.  58S, 
91   NE  906,   187  AmSR   461. 

N.  Y. — Lambert  v.  Elraendorf,  124 
App.  Div.  768,  109  NTS  674;  Stewart 
V.  Lyman,  62  App.  Dlv.  182.  70  NTS 
936;    Cohen    v.     Ellis,    4    NYSt    721; 


Frost  V.  Clarkson,  7  Cow,  124. 

Pa. — Rumsey  v.  Shaw,  26  Pa.  Su- 
per. 386  [aft  212- Pa.  576,  61  A  1109]; 
Acetylene  Light,  etc.,  Co.  v.  Smith, 
10  Pa.  Super.  61,  44  WklyNC  86. 

Tex. — Continental  Trust  Co.  v. 
Cowart,   (Clv.  A.)    173  SW  588. 

Utah. — Ogden  Valley  Trust,  etc., 
Co.  V.  Lewis,  41  Utah  183,  125  P  687. 

Wash. — McFeron  v.  Shoemaker,  73 
Wash.  460,  131  P  1128;  Gray  v. 
Reeves,  89  Wash.  374,  126  P  162: 
Kohl  V.  Taylor,  62  Wash.  678,  114  P 
874,  35  LRANS  174;  Landls  v.  Wln- 
termute,  40  Wash.  873,  82  P  1000. 

Can. — Castlemen  v.  Waghorn,  etc., 
Co.,  41  Can.  S.  C.  88  [allowing  app 
13  B.  C.  351,  7  WestLR  412]. 

Alta.— Toung  v.  Smith,  8  Alta.  L. 
256,  21  DomLR  97,  SO  WestLR  642, 
7  WestWkly  1866. 

[a]  Vator*  of  •Btt#— A  suit,  equit- 
able In  nature,  to  recover  the  pur- 
chase price  of  stock  and  reaclnd  the 
aale  on  the  ground  of  fraud  Is,  in 
some  jurisdictions,  governed  by  the 
same  rules  which  apply  to  an  action 
for  deceit  to  recover  damages  on  ac- 
count of  such  fraud.  Moore  v.  Car- 
rick, 26  Colo.  A.  97,  140  P  486.  See 
also  Fraud  [20  CTyc  86  et  aeq]. 

[b]  Ssabaan  of  stook^— The  rem- 
edy of  a  stoclcholder  induced  to  ex- 
change his  stock  for  stock  in  another 
corporation  la  to  rescind  and  recover 
back  the  stock  given  by  him  or  Its 
value.  Continental  Trust  Cto.  v.  Co- 
wart, (Tex.  Ctv.  A.)  173  SW  688. 

[c]  "Xnixaj  to  property." — ^An  ac- 
tion to  recover  the  price  paid  for 
stock  on  the  ground  that  it  was 
sold  under  the  fraudulent  representa- 
tions of  value,  when  the  same  was 
worthless,  is  an  action  for  injury  to 
property,  within  a  statute  declaring 
that  an  "injury  to  property"  is  an 
actionable  act,  whereby  the  estate  of 
another  is  lessened,  other  than  a  per- 
sonal injury  or  the  breach  of  a  con- 
tract. Stewart  v.  Lyman,  62  App, 
Div.  182,  70  NTS  936. 

17.  LlKon  V.  Mlnton,  (Ky.)  126 
SW  304;  Lambert  v.  Elmendorf,  124 
App.  Div.  768,  109  NTS  674;  Gray  v. 
Reeves,  69  Wash.  374,  125  P  162. 

18.  111.— Cantwell  v.  Harding,  249 
in.  364,  94  NE  488. 

Ky.— Llgon  v.  Mlnton,  125  SW  S04. 

Mass. — Goodwin  v.  Dick,  220  Mass. 
666,  107  NE  926. 

Minn.— Redding  v.  Wright.  49 
Minn.  322,  51  NW  10B6. 

Nebr. — Ciarruth  v.  Harris,  41  Nebr. 
788    60  NW  106. 

N.  J. — Krueger  v.  Armltage,  68 
N.  J.  Eq.  367.  44  A  167. 


N.  Y. — Garner  v.  Mangam,  93  N.  Y. 
642;  CJarson  v.  Eisner,  42  App.  Div. 
614  mem,  68  NTS  826. 

Wis. — Rosenberg  v.  McKlnney,  138 
Wis.  381,  120  NW  280. 

See  generally  Fraud  [20  Cyc  86  et 
seq}.  • 

[a]  Only  rwB«dy<— Where  a  con- 
tract alleged  to  have  been  induced  by 
false  representations  has  been  exe- 
cuted and  there  is  no  effort  to  re- 
scind, the  buyer  can  only  recover  in 
an  action  for  damages  for  the  deceit. 
Cantwell  v.  Harding,  249  111.  S64,  94 
NE  488. 

[b]  Joint  UaiWUty. — ^Where  own- 
era  of  stock  by  means  of  fraud  in- 
duce one  to  buy  a  m>ecified  number 
of  shares,  each  owner  contributing  a 
specified  number<  the  owners  are 
jointly  liable  for  the  damages  re- 
sulting. Garner  v.  Mangam,  9S  N.  Y. 
642. 

itsMrar*  of  danuffM  see  Infra  I 
1099. 

M.  Llgon  V.  Mlnton,  (Ky.)  125 
SW  304. 

[a]  ZUnatratloii^-What  a  defraud- 
ed buyer  of  corporale  stock  does  to 
hold  up  the  company's  credit,  and  in 
endeavoring  to  save  it  from  ruin  is 
consistent  with  his  election  to  keep 
the  stock  and  sue  for  damages  for 
deceit  in  its  sale  to  him,  and  Jt  might 
even  be  regarded  as  his  duty  to  do 
what  he  reasonably  could  to  so  min- 
imise his  damages.  Llgon  v.  Mlnton. 
(Ky.)    126  SW  S04. 

flO,  Ark. — Wolfort  v.  Hochbaum, 
117  SW  626. 

Ky. — Cain  v.  Levy,  179  Ky.  32,  200 
SW  826;  Smith  v.  Lewisport  Bank, 
85  SW  219,   27   KyL  406. 

Mo. — Rlgler  v.  ReldL  186  Mo.  A. 
Ill,  171  SW  962;  Muck  v.  Hayden, 
178  Mo.  A.  27,  155  SW  889;  Hill  v! 
Dillon,  161  Mo.  A.  86,  131  SW  728. 

Okl. — ^Halsell  v.  Muskogee  First 
Nat.  Bank,  48  Okl.  535,  150  P  489. 
LRA1918B    697. 

Ra. — Rumsey  v.  Shaw,  212  Pa.  676. 
61  A  1109   [aff  25  Pa.  Super.  886]. 

Wash. — Gates  v.  Gregory,  91  Wash. 
151,  157  P  470;  S.  R.  McGowan  Co.  v. 
C^arlson,  79  Wash.  92,  139  P  869. 

C^n. — Goold  V.  Gillies,  5  EastLR 
326  [dlsm  app  42  N.  S.  28,  3  Bast 
LR  541]. 

[a]  Wkaore  It  Is  mill  pcsslMs  for 
tha  pnrolisscr  to  xostors  th*  ooadJ^ 
tlons  which  existed  at  the  time  of 
the  purchase,  when  he  discovers  that 
he  has  been  the  victim  of  misrepre- 
sentations he  may  without  a  formal 
rescission  of  the  contract  have  com- 
pensation in  damages  for  the  injury 
as  an  equitable  defense  to  an  action 
on  the  contract.  Rumsey  v.  Shaw, 
25  Pa.  Super.  886  [afl  212  Pa.  676,  61 
A  1109]. 

[b]  Vmnd  not  BnUkdaBtly  showik 
— ^Where  the  vice  president  of  a  cor- 
poration sells  her  individual  holdings 
to  the  president  and  his  associates, 
she  is  not  chargeable  with  notice  of 
the  falsity  of  the  financial  statement 
prepared  under  the  direction  of  the 
president  and  purporting  to  show  the 
condition  of  the  corporation.  Cain 
V.  Levy,  179  Ky.  32,  200  SW  328. 

31.    Jakway  v.  Proud""     ~"  "" 
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\  Iknd  bases  his  'right  to  reseind  on  some  false  repre- 
sentation as  to  its  qnality,  condition,  or  matter 
affecting  its  value,  he  most  show  that  soch  repre- 
sentation was  material  and  that  he  was  misled 
thereby  to  bis  injury  and  damage.*' 

Trovw.  Where  no  title  has  passed,  a  buyer  of 
stoek  cannot  maintain  trover  against  the  seller  for 
the  stock." 

BightB  and  liabilities  of  oorporatioiL  Any  right 
of  action  accruing  to  a  purchaser  by  reason  of  rep- 
resentations made  by  a  stockholder  in  effecting  a 
sale  in  no  manner  redounds  to  the  corporation;'* 
nor  can  the  corporation,  where  it  receives  no  benefit 
under  the  contract,  be  held  liable  in  damages  for 
the  fraud  of  the  sellers;  although  some  of  them 
are  officers  of  the  corporation.'* 

[$  1086]  b.  Oonditions  Precedomt.'*  Where 
either  party  claims  damages  for  nonfulfillment  of 
the  contract,  he  must  show  either  a  readiness  and 
offer  to  perform  oi^  his  part,"  or  that  he  was  ex- 
cused therefrom  by  the  consent  or  conduct  of  the 
other  party." 

To  action  by  bnyer.'o  In  order  to  entitle  the 
buyer  to  maintain  an  action  for  the  breach  of  the 
contract,  he  must  have  performed  or  offered  to 
perform  his  part  of  the  agreement.'"  If  payment 
and  delivery  are  regarded  as  concurrent,  it  is  a  con- 
dition precedent  to  an  action  for  damages  for  non- 
delivery that  the  buyer  should  pay  or  tender  the 
price  and  demand  the  stock.'^  A  formal  tender  of 
payment  or  demand,  however,  is  not  necessary  if 
the  seller  has  refused  or  n^lected  to  perform,** 


«2.  106  NW  1039,  10»  NW  888,  14 
AnnCks  ZS8. 

23.  Jakway  v.  ProucUlt,  76  Nebr. 
«2,  106  NW  1039,  109  NW  388,  14 
AnnCas  258.     See  also  supra  {   1069. 

as.  Reld  V.  Caldwell,  114  Oa.  676. 
40  SB  712. 

[a]  Sola  apgUaAw— Where  a  buyer 
Contracts  to  receive  certain  stock  In 
payment  of  his  services  and  jwy  a 
oertaln  sura  of  money,  and  he  pays 
only  a  small  portion  of  such  sum, 
no  title  to  the  stock  vests  in  him,  so 
as  to  entitle  him  to  brlnsr  trover 
therefor.  Reld  v.  Caldw«ll,  114  Qa. 
676,  40  SB  712. 

[b]  Puttel  pajmeat)— Where  the 
contract  la  entire  and  stipulates  that 
the  purchaser  Is  to  pay  a  part  of  the 
agreed  price  In  cash  and  the  balance 
in  annual  installments,  on  the  breach 
of  such  contract  the  purchaser  can- 
npt  maintain  an  action  of  trover  tor 
the  partial  number  of  shares  claimed 
to  have  been  paid  for  by  the  cash 
payment.  Reld  v.  Caldwell,  110  Qa. 
481,  35  SB  684. 

Oonveralon  of  ooiyorate  stook  g«a- 
•rally  see  Trover  and  Conversion  [38 
Cye  2012-2028]. 

04.  Stratton's  Independence  v. 
Dines,  135  Fed.  449,  68  CCA  161  [atf 
126  Fed.  968,  and  certiorari  den  197 
U.  8.  623,  26  set  800,  49  L.  ed.  911]: 
Chilkat  Qold,  eta,  Mln.  Co.  v.  Fob, 
42  Wash.  201,  84  P  827. 

[a]  ZUustntioii^— Where  a  mining 
company  issues  its  stopk  to  one  for 
services,  and  he  sells  it,  making  false 
representations  that  it  Is  treasury 
stock,  and  that  the  money  would  be 
used  for  the  development  of  the  prop- 
erty, the  corporation  cannot  question 
the  validity  of  the  sale,  nor  recover 
the  proceeds  thereof.  Chilkat  Oold, 
etc.,  Mln.  Co.  v.  Fos,  43  Wash.  201, 
84  P  827. 

as«  Home  Blectrio  Light,  etc,  Co. 
V.  Collins,  31  Ind.  A.  498,  66  NB  780. 

98.  OoiUUUoaa  pcMMdaat  to  aetloa 
for  fnuui  c»a*ralljr  see  Fraud  [20 
Cyc  901. 

37.  McCormlck  v.  Badham,  191 
Ala.  339,  67  8  609;  Flaulkner  v.  He- 
bard,  26  Vt.  452. 


[a]  IUnatratloB<— Where  stock  Is 
to  be  paid  for  in  dividends,  and  the 
seller  sells  the  stock  to  a  third  per- 
son before  payment  of  the  price,  be 
does  not  thereby  relieve  the  buyer  of 
the  obligation  to  pay  the  price  from 
dividends,  and  the  buyer  cannot 
maintain  an  action  for  breach  of  con- 
tract without  first  performing  the 
condition  precedent  of  paying  the 
price  from  the  dividends.  McCor- 
mlck V.  Badham,  191  Ala.  339,  67  S 
609. 

Veiformaao*  ffsuMallr  see  supra 
tJ   1077-1081. 

sa  Faulkner  v.  Hebard,  26  Vt. 
452. 

89.  See  generally  Sales  [S6  Cyc 
607.   613,   619]. 

30.  See  supra  {  1078. 

31.  Mitchell  V.  Georgia,  R.,  eta, 
Co.,  40  S.  C.  L.  188. 

Faymsat    ginflly   see    anpra    t 

1081. 

30.  Sampson  v.  Lewis,  S  NTSt 
346. 

nqnasmt  Kwasralljr  see  supra  i 
1081. 

33.  Garner  v.  Kratser,  163  Iowa 
659,  146  NW  72. 

[a]  Befnaal  to  dJacloa*  dlvUtods. 
— ^Where  defendant  contracts  to  sell 
plalntlCF  certain  stock,  the  earnings 
of  the  stock  If  declared  as  dividends 
to  be  applied  on  the  purchase  price, 
a  refusal  by  defendant  to  disclose 
the  amount  of  the  dividends  excuses 
plaintiff  from  tendering  the  balance 
due  before  bringing  a  suit  for  dam- 
ages because  of  the  failure  to  deliver 
the  stock.  Garner  v.  Kratser,  163 
Iowa  669,  146  NW  72. 

34.  Dyer  v.  Rich,  1  Mete.  (Mass.) 
180. 

8S.  Spencer  v.  Hardin,  149  App. 
Div.  667,  134  NYS  373. 

[a]  ■nffldeininy  of  aamanOf— Un- 
der a  contract  providing  for  deliv- 
ery of  the  stock  on  demand,  recovery 
cannot  be  had  for  nondelivery  where 
the  only  demand  shown  was  made 
after  the  corporation  Issuing  the 
stock  had  failed.  Spencer  v.  Hardin, 
149  App.  Dlv.   667,   134   NTS   373. 

36.     FhllUps  V.  Crosby,  69  N.  J.  L. 


or  failed  to  do  some  aet  neeessary  to  be  done  by  him 
to  aseertain  the  amount  to  be  paid.**  I£  the  con- 
tract 18  to  deliver  the  stook  at  a  certain  time,  a 
demand  is  not  necessary;'*  but  it  is  necessary  if 
the  stock  is  to  be  delivered  on  demand."  In  an 
action  for  a  breach  of  warranty,  as  to  the  value  of 
stock,  it  is  not  neoessaiy  that  complainant  should 
haire  made  a  previous  offer  to  vetum  the  stock." 
A  purchaser  who  is  induced  to  purchase  corporate 
stock  through  fraud  must  rescind  the  sale,*^  and 
tender  back  the  stock,**  before  he  can  recover  the 
purchase  money.** 

To  action  by  saller.^o  As  a  general  rule  in  order 
to  maintain  an  action  for  the  price  of  corporate 
stock,  plaintiff  must  make  a  delivery  or  tender  of 
such  stock  before  bringing  suit.*^  Where,  however, 
the  delivery  of  the  stock  and  payment  of  the  pur- 
chase price  are  to  be  concurrent  acts  the  seller  is 
not  required  to  tender  the  stock  before  instituting 
suit,  it  being  sufficient  that  he  is  ready,  willing,  and 
able  to  deliver.**  It  has  also  been  held  that,  where 
the  contract  is  executed,  the  seller  may  sue  for  the 
contract  price  without  tendering  the  stock.**  Where 
the  buyer  refuses  to  cany  out  the  contract,  the  sell- 
er may  maintain  an  action  for  damages,  without  a 
computation  of  the  priee,  in  accordance  with  the 
terms  of  the  contract,**  and.  without  a  formal  offer 
to  transfer  the  shares  and  a  demand  of  the  price.** 

[i  1087]  c.  Time  to  Sue  and  Ladies.  The  stat- 
ute of  limitations  is  available  as  a  defense  to  an 
action  on  a  contract  for  the  purchase  or  sale  of 

612.  86  A  814. 

37.  See  supra  ii  10<6-10T(. 

38.  See  supra  {  107S. 

39.  Barnard  v.  Newpoint  First 
Nat.  Bank,  61  Ind.  A  634,  111  NE 
461;  Llgon  v.  Mlnton,  (Ky.)  12S  SW 
304;  Glnn  v.  Almy,  212  Mass.  486,  » 
NB  276. 

40.  See  generally  Bales  [35  Cye 
513,   631,  684]. 

Besal*  see  Infra  t  1096. 

41.  Conn. — Litchfield  Sav.  Soe.  v. 
Dibble,  80  Conn.  128,  67  A  476. 

Mass. — Craig  Silver  Cc.  v.  Smith, 
163  Mass.  262,  89  NB  1116. 

Mo.— Lebrecht  v.  Nellist.  184  Mo. 
A.  335,  171  SW  It. 

Nebr.— Bartlett  v.  Scott.  66  Nebr. 
477,   76   NW   1102. 

N.  T. — Security  Title,  etc,  Oo.  v. 
Stewart,  154  App.  Div.  434.  189  NTS 
74. 

[a]  AetloB  aftsr  laataflments  dni. 
—An  action  for  the  purchase  price 
of  corporate  stock,  begun  after  the 
time  for  the  payment  of  all  Install- 
ments due  has  elapsed,  cannot  be 
maintained  unless  the  seller  tenders 
a  delivery  and  shows  an  ability  to 
perform.  Security  Title,  etc.,  Co.  v. 
Stewart,  154  App.  Div.  434,  139  NTS 
74. 

[b]  Actloii  on  nuts.  In  an  action 
on  a  note  given  for  corporate  stock 
which  has  never  been  delivered, 
plaintiff  cannot  recover  without  ten- 
dering the  stock  to  defendant,  or  of- 
fering to  deliver  it  into  court,  upon 
payment  of  the  note,  even  though  de- 
fendant has  written  plaintiff  that  he 
would  not  be  able  to  pay  the  note. 
Lebrecht  v.  Nellist,  184  Mo.  A.  SIS, 
171  SW  11. 

HsoMaltj  for  dsUvwT  or  tndK 
KMwraUy  see  supra  |{  1078-1080. 

48.  Osgood  V.  Skinner,  111  111.  A. 
606  [aff  211  ni.  229.  tI  NB  869]; 
Prest  V.  Cole,  183  Mass.  283,  (7  NK 
246. 

43.  McQowln  V.  Dickson,  182  AU. 
161,  62  S  686. 

44.  Willett  V.  Smith.  214  Uaju. 
494,  101  NB  1058. 

45.  Willett  V.  Smith.  814  Man. 
494,  101  NK  1058. 


For  later  esMs,  darslovBieBta  asA  ehaacM  In  tbe  law  Me  cumulative  Annotatlona,  same  title,  page  and  note  aumtxr. 
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corporate  stoek.**  The  aetion  may,  however,  be 
barred  even  though  the  period  of  limitation  has  not 
mo,  where  the  party  bringing  the  action  haa  been' 
guilty  of  laches."  Thus,  where  one  of  the  parties 
geeks  relief  on  the  ground  of  fraud,  he  must  make 
prompt  complaint  after  discovering  the  fraud,  other- 
wise he  may  be  barred  by  laches,*'  as  where  the 
pnrebaser  waits  an  unreasonable  time  after  being 
informed  of  fraud  in  the  sale  before  suing  to  re- 
scind the  sale  and  recover  the  consideration  paid.** 
But  where  the  delay  is  such  as  wUl  bar  the  suit 
on  the  ground  of  laches,  in  such  a  case,  depends  on 
the  circumstances  of  the  particular  case,""  and 
where  the  purchaser's  delay  under  the  circumstances 
is  not  unreasonable,  the  defense  of  laches  is  not 
available  against  it.'^ 

PnmatnTe  suit.  A  suit  ag^nst  the  seller  before 
the  lapse  of  the  i>eriod  within  which  he  agreed  to 
resell  tiie  stock  for  the  purchaser  cannot  be  predicated 


on  a  breach  of  the  contract  as  to  such  sale.** 

[i  1088]  d.  PartiflB.  The  rules  which  apply  in 
civil  actions  generally**  apply  in  an  action  on  a 
contract  for  the  purchase  or  sale  of  corporate  stock 
in  regard  to  proper  or  necessary  parties  plaint^  ** 
or  defendant.**  In  a  suit  for  rescission,  a  third 
person  to  whom  the  shares  of  stock  were  delivered 
to  be  held  for  complainant  need  not  be  made  a 
party  where  it  appears  on  the  trial  that  the  shares 
are  in  complainant's  {wssession.** 

[$  1089]  e.  Pleading— (1)  In  0«aeial  The 
rules  governing  the  pleadings  in  civil  actions  gen- 
erally *^  apply  in  an  action  arising  out  of  a  sale  of 
corporate  stock.'*  Thus  the  declaration  or  com- 
plaint must  allege  with  certainty  every  material  fact 
which  constitutes  plaintiff's  cause  of  action;**  and 
this  rule  applies  in  an  action  by  the  seller  for  the 
purchase  price  of  the  stock,"  or  for  damages  for  a 


Taadar  or  OallvuT  of  •&•>•■  ffaa- 
mOj  see  supra  {i  1078-1080. 

46.  Williams  v.  Meyer,  120  N.  Y. 
:44,  24  NB  288  [rev  41  Hun  646]; 
Eno  V.  Sanders.  3>  Wash.  238,  81  P 
tit.  See  Kenerally  Umltatlons  of 
Actions  [26  Cyo  1030];  Sales  [36  Cy« 
515,  628,  686,  «18]. 

[a]  IUa>ti»tioa<— Where  plaintiff 
vaa  continually  engaged  with  de- 
fendant In  developing  a  mine,  and 
was  In  position  to  lose,  in  case  the 
venture  should  prove  a  failure,  as 
much.  If  not  more,  proportionately 
than  defendant,  and  the  latter  bad 
knowledge,  at  all  times  during  plain- 
tirs  delay  In  bringing  suit  to  re- 
cover certain  additional  stock  In  the 
corporation  owning  the  mine,  what 
plalntlfrs  contentions  respecting  his 
interests  were,  and  could  have  had 
them  determined  by  a  suit  at  any 
time  he  desired,  plaintiff  was  not 
liarred  by  any  time  short  of  the 
period  of  limitations  from  suing  to 
recover  such  additional  stock,  on  the 
ground  that  In  the  meantime  the 
mine  had  developed  from  a  mere 
prospect  to  a  mine  having  a  market 
value  of  two  hundred  fifty  thousand 
dollars.  Eno  v.  Sanders,  39  Wash. 
238.  81  P  696. 

47.  Moloney  v.  Cressler,  238  Fed. 
W,  149  CCA  632;  Tomllnson  v.  .Mil- 
ler, Sheld.  197,  7  AbbPrNS  864  [aff 
41  N.  T.  620  mem]. 

[a]  Acta  not  ooaatttutlar  laolLes. 
—Where  a  seller  of  stock  does  not 
properly  perform  certain  acts  which 
he  had  agreed  to  perform,  and  does 
not  demand  payment  as  soon  as  they 
are  performed,  but  the  purchaser  Is 
in  no  way  prejudiced,  the  seller  can- 
not be  held  guilty  of  laches  which 
will  preclude  him  from  recovering 
the  amount  due.  Moloney  v.  Cress- 
ler. 236  Fed.  636,  149  CCA  632. 

48.  Brooks  v.  Culver,  168  Mich. 
4J«.  134  NW  470. 

Walv«r  of  rlglit  to  reaolsslon  by 
laelMB  see  supra  I  1072. 

49.  Burwash  v.  Ballou,  230  III.  34, 
«2  NE  866,  16  L.BANS  409  [aff  132 
III.  A.  711. 

Tlu*  for  rMMlnrioa  fsaanUjr  see 
supra  I  1072. 

watVMT  or  SBtoppel  la  ragmMI  to  r»- 
'MlailOB  (aaacally  see  supra  S   1076. 

80.  McFeron  v.  Shoemaker,  73 
Wash.  460,  131  P  1126. 

61.  Head  v.  Oglesby,  176  Ky.  613, 
194  SW  793;  Lufkin  v.  Cutting,  226 
Mass.  599,  114  NE  822;  Davis  v.  For- 
man,  229  Mo.  27,  129  SW  213;  Mc- 
Feron V.  Shoemaker,  73  Wash.  450, 
Ul  P  1126;  Gray  v.  Reeves,  69  Wash. 
374,  126  P  162. 

[a]  HlwrtntttOBs. — (1)  A  pur- 
chaser who  Institutes  his  suit  to  re- 
scind the  purchase  and  recover  the 
consideration  paid  within  four  weeks 
after  discovery  of  the  fraud  is  not 
chargeable  with  laches  because  he 
old  not  earlier  discover  It.  McFeron 
y.  Shoemaker,  73  Wash.  4B0,  131  P 
^126.  (2)  Where  plaintiff  Immediate- 
ly' discovered   fraud   of   two   defend- 


ants In  Inducing  him  to  purchase 
stock  and  give  notes  therefor,  but 
did  not  then  discover  a  conspiracy 
with  the  holder  of  the  notes,  his  suit 
to  cancel  the  notes  brought  within 
ninety  days  after  discovering  the 
conspiracy  was  timely.  Head  v.  Og- 
lesby, 17/  Ky.   613,   194   SW  793. 

[b]  lOalsr  ttoif. — ^A  suit  to  re- 
scind a  purchase  of  mining  stock  for 
false  representations  of  thq  seller  Is 
not  a  case  Involving  mining  property 
within  the  rule  that  the  doctrine  of 
laches  Is  peculiarly  applicable  In 
cases  Involving  mining  property, 
since,  although  the  subject  matter  Is 
mining  stock,  the  corporation  and  Its 
property  are  In  no  way  Involved. 
Gray  v.  Reeves,  69  Wash.  374,  126  P 
162. 

SO.  Lawrence  v.  Grimes,  144  Oa. 
112,  86  SK  218. 

53.  See  Contracts  ii  805-825; 
Parties  [39  Cyc  1];  Sales  [36  Cyo 
616,  648,  609,  623]. 

54.  Hastings  First  Nat  Bank  v. 
Corporation  SecLrltles  Co.,  128  Minn. 
341,  160  NW  1084. 

[a]  AMlgBO«.r— Where  plaintiff,  to 
whom  the  stock  Is  also  assigned.  Is 
authorised  by  the  assignment  to  en- 
force the  agreement  to  repurchase 
the  stock,  and  to  deliver  it  to  de- 
fendant upon  payment  of  the  speci- 
fied price,  and  to  receive  a  receipt  for 
the  latter,  he  has  the  right  to  con- 
tinue the  prosecution  of  the  action 
to  enforce  the  agreement,  although 
the  debt  to  secure  which  the  assign- 
ment Is  made  is  paid  after  the  action 
Is  brought.  Hastings  First  Nat. 
Bank  v.  Corporation  Securities  Co., 
128  Minn.  341,  150  NW  1084. 

65.  Cortelyou  v.  Imperial  l,and 
Co.,  166  Cal.  373,  104  P  695;  Tarara 
V.  Novelty  Electric  Mfg.  Co.,  136 
Minn.  216,  161  NW  40»;  Rogers  v. 
Gladiator  Gold  Mln.,  .etc.,  Co.,  21 
S.  D.  412,  113  NW  86;  Pacific  Power, 
etc.,  Co.  V.  White,  96  Wash.  18,  164 
P  602,  AnnCasl918B  126. 

[a]  XUnatxatloaa^— (1)  Where  in 
an  action  to  rescind  an  agreement  to 
purchase  stock  of  defendant  corpora- 
tion and  to  recover  money  paid  and 
damages  for  fraud  of  Its  oflflcers,  the 
other  defendants,  no  part  of  the  mon- 
ey paid  is  to  go  to  the  corporation, 
but  Is  received  by  the  officers,  a  re- 
fusal to  dismiss  as  to  them  Is  not  er- 
ror. Tarara  v.  Novelty  Electric  Mfg. 
Co.,  136  Minn.  216,  161  NW  409.  (2) 
Only  such  of  the.  sellers  of  the  stock 
of  a  corporation  as  sign  a  contract  of 
warranty  as  to  the  extent  of  its  lia- 
bilities, which  Induces  consumma- 
tion of  the  purchase,  are  necessary 
parties  defendant  to  an  action  there- 
on. Pacific  Power,  etc.,  Co.  v.  White, 
96  Wash.  18,  164  P  602,  AnnCaal918 
B   125. 

86.  Auman  v.  McKibben,  179  III. 
A.   425. 

97.  See  generally  Contracts  Ji 
826-925;  Pleadings  [31  Cyc  1];  Sales 
[35  Cyc  516,   549,  586,   809.   623]. 

58.     Sheer  v.  Hoyt,  18  Cal.  A.  662, 


110  P  477;  Conger  v.  Lee,   176   Iowa 
423,  167  NW  240. 

[a]  AUegtar  mattes*  of  opiatoa. 
— ^Where  a  complaint  to  rescind  a 
sale  of  stock  alleges  that  misrepre- 
sentations were  made  as  to  the  char- 
acter of  the  assets  of  the  corpora- 
tion, and  as  to  the  mechanical  fitness 
and  productive  capacity  of  the  ma- 
chine, which  constituted  Its  sole 
source  of  Income,  It  Is  not  objection- 
able as  alleging  misrepresentations 
as  to  mere  matter  of  opinion.  Sheer 
V.  Hoyt,  13  Cal.  A.  662,  110  P  477. 

[b]  Averments  la  •  votUUd  petW 
tlcm  are  entitled  to  great  weight,  but 
they  are  not  conclusive;  and  hence 
In  an  action  by  the  seller  for  the 
purchase  price,  an  averment  in  the 
petition  that  he  had  sold  and  deliv- 
ered a  certain  amount  of  his  stock  to 
defendant  under  a  further  agreement 
that  the  remainder  should  be  re- 
tired, so  that  the  outstanding  stock 
would  equal  only  the  real  value  of 
the  assets  of  the  corporation,  does 
not  conclusively  show  that  plaintiff 
Is  bound  to  procure  the  retirement  ' 
of  the  stock.  Conger  v.  Lee,  176 
Iowa  428,  157  NW  240. 

M.  Watson  v.  Slocomb,  225  Mass. 
232.  114  NE  3(6;  Murdock  v.  Cald- 
well, 8  Allen  (Mass.)  309;  Kuker  v. 
Snow.  149  N.  C.  181,  62  SE  909;  Her 
V.  Jennings,  87  S.  C.  87,  68  SE  1041. 
See  generally  Contracts  {{  827-870; 
Pleading  [31  Cyo  100). 

[a]  Oomvlaiat  hud  mfialMrt  to 
state  a  cause  of  action  upon  an  ex- 
press warranty,  and  not  on  an  Im- 
§lled  warranty.  Her  v.  Jennings,  87 
.  C.  87,  68  SE  1041. 

60.  Ark.— Stifft  V.  Stiewel,  91  Ark. 
446.  125  SW  1008,  18  AnnCas  597. 

Ga. — Hardin  v.  Case,  134  Ga.  313, 
68   .SE  648. 

Minn. — Hastings  First  Nat.  Bank 
v.  Corporation  Securities  Co.,  120 
Minn.  105,  139  NW  296. 

Nebr.— Bartlett  v.  Scott,  66  Nebr. 
477,  75   NW  1102. 

N.  T. — Phelps-Stokes  Estates  v. 
Nixon,  222  N.  T.  93,  118  NE  241  [rev 
166  App.  Dlv.  373,  150  NTS  944]. 

[a]  Complaint  held  snlBoleat  to 
state  a  cause  of  action  for  a  verbal 
sale  of  stock,  and  not  one  based  on 
contract  of  agency  between  the  par- 
ties. Stifft  v.  Stiewel,  91  Ark.  445, 
125  SW  1008,   18  AnnCas  597. 

[b]  Oomplalat  for  vnzduuM  piioo 
aad  BOt  for  damares.— A  complaint 
alleging  an  agreement  by  defendant 
to  purchase  stock  from  plaintiff,  that 
at  all  times  plaintiff  -had  been  and 
still  was  ready  and  willing  to  de- 
liver the  stock,  that  a  demand  had 
been  made  for  the  payment  of  the 
agreed  price,  that  plaintiff  at  all 
times  had  possession  of  such  stock 
and  had  been  and  was  ready  and  will- 
ing to  deliver  it  to  defendant,  but 
that  defendant  had  refused  to  pay 
the  amount  agreed  to  be  paid,  except 
a  specified  amount,  leaving  a  bal- 
ance due  for  which  plaintiff  demand-  f> 
ei    ludgpent,   is  a  complaint   to  r«>iV^ 
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breach  by  the  buyer  ;'^  in  an  action  by  the  bnyer  for 
a  breach  of  the  seller's  agreement  to  sell,*^  or  to 
repurchase ;°°  in  an  action  for  damai^es  for  the 
fraud  of  the  seller]^*  or  in  an  action  to  rescind 
the  contract  and  recover  <the  purchase  money  paid.*° 
In  an  action  by  the  seller  for  the  purchase  price  of 
stock,  it  is  not  necessary  to  allege  that  the  contract 
sued  on  was  founded  on  a  consideration;*'  and 
where  the^sontract  is  required  by  statute  to  be  in 
writing,  it  is  not  necessary  to  allege  that  it  was  in 


cover  the  purchase  price  of  the  stock 
and  not  an  action  for  damages  for 
breach  of  the  contract  to  purchase. 
Phelps-Stokes  Bstates  v.  Nixon,  222 
N.  T.  93,  118  NB  241  [rev  165  App. 
DIv.    373,    150   NTS   944]. 

[c]  Teiidar  of  stookw— (1)  To'  main- 
tain an  action  for  the  price  of  cor- 
poration stock,  plaintiff  must  plead 
a  delivery  or  tender  of  such  stock 
before  the  brlnKlnK  of  his  suit.  Bart- 
lett  V.  Scott,  65  Kebr.  477,  75  NW 
1102.  (2)  Necessity  for  tender  gen- 
erally see  supra  :§    1078-1080. 

61.  EuBtlce  V.  Meytrott,  100  Ark. 
610,  140  SW  690:  Weymouth  v.  Good- 
win. 105  Me.  610,  76  A  61;  Gallup  v. 
Sterling^  22  Misc.  672,  49  NTS  942. 

[a]  Tender  or  daUvery  of  (took. 
— (1)  Where  a  contract  of  sale  of 
stock  recites  that  third  persons  hold 
the  stock  "bs  collateral  security,  so 
that  It  cannot  then  be  delivered,  a 
complaint  for  damages  for  a  breach 
by  the  purchaser,  which  fails  to  al- 
lege a  delivery  of,  or  ability  and 
readiness  of  the  seller  to  deliver,  the 
stock,  iB  Insufflcient.  Gallup  v.  Ster- 
ling, 22  Misc.  672,  49  NTS  942.  (2) 
In  an  action  to  recover  damages  for 
breach  of  a  contract  to  purchase  cer- 
tain stock  It  is  not  necessary  to  al- 
lege an  offer  or  tender  of  the  stock 
before  suit  brought  where  by  the 
terms  of  the  contract  plaintiff  was  to 
hold  the  stock  and  deliver  it  to  de- 
fendant when  called  for  by  him,  and 
when  In  fact  It  never  was  called  for. 
Weymouth  v.  Goodwin,  105  Me.  510, 
76  A  61.  (3)  Necessity  for  tender  or 
delivery  generally  see  supra  Si  1078- 
1080,    1086. 

[b]  OI)llf»tloli  to  Mllv— A  com- 
plaint for  breach  of  contract  to  buy 
corporate    stock    Is    insufflcient    if    it 

'  fails  to  show  an  obligation  on  plain- 
tiff's part  to  sell.  Eustlce  v.  Mey- 
trott, 100  Ark.  510,  140  SW  590. 

63.  Rldgley  v.  Walker,  81  N.  J.  U 
176,  80  A  108. 

[a]  XUaatmtloB^— To  entitle  one 
to  recover  for  breach  of  a  contract 
to  sell  corporate  stock,  where  the 
contract  provides  that  the  terms  and 
ccndltlons  of  sale  have  not  been 
agreed  upon,  but  are  to  be  agreed 
upon.  If  an  agreement  is  practicable, 
and.  If  the  terms  and  conditions  can- 
not be  agreed  upon  between  the  pur- 
chaser and  the  seller,  the  contract 
and  all  negotiations  for  a  sale  shall 
become  null  and  void,  one  must  al- 
lege that  the  terms  and  conditions 
on  which  the  stock  was  to  be  sold 
were  agreed  upon  by  the  parties,  and 
that  thereafter  defendant  refused  to 
sell  and  deliver  the  stock,  or  else 
that  the  seller  had  fraudulently  re- 
fused to  agree  on  any  terms  and  con- 
ditions of  sale,  averments  that  plain- 
tiff was  ready  and  willing  to  per- 
form all  the  conditions  set  forth  in 
the  agreement  on  his  part,  and  that 
the  seller  did  not,  on  a  date  specified 
prior  to  the  agreed  time  limit,  nor 
would  then  or  at  any  other  time,  sell 
and  deliver  the  shares  of  stock,  but 
wlolly  refused  and  failed  so  to  do, 
being  Insufflcient.  Rldgley  v.  Walk- 
er,  81  N.  J.  L.  176,   80  A  108. 

63.  Sibley  v.  Barclay,  14  Ala.  A. 
422,  70  S  201  [certiorari  den  195  Ala. 
694.  70  S  1012]:  Raiche  v.  Morrison, 
37  Mont.  244,  95  P  1061;  Ketchum  v. 
Alexander.  168  App.  Dlv.  38.  153  NTS 
864;  Meurer  v.  American  Moving  Pic- 


ture Mach.  Co..  61  Misc.  281,  113  NYS 
719;  Shea  v.  Kl^ly,  167  NTS  670. 

[a]  Complaliit  hald  snlBfulwit. — A 
complaint,  averring  plaintiff's  pur- 
chase of  corporate  stock  from  de- 
fendant in  consideration  of  his  agree- 
ment to  repurchase  it  on  a  fixed  date, 
and  alleging  plaintiff's  desire  and  of- 
fer to  sell,  but  defendant's  refusal, 
states  a  good  cause  of  action.  Sib- 
ley V.  Barclay,  14  Ala.  A.  422,  70  S 
201  [certiorari  den  196  Ala.  694,  70 
S  1012]. 

[b]  OompJmta.t  IMU  iB>afllotMit#— 
(1)  For  want  of  allegation  that 
plaintiff,  when  'he  demanded  a  repur- 
chase, tender«d  or  offered  to  return 
the  stock  to  defendant.  Ketchum  v. 
Alexander,  168  App.  Dlv.  38,  153  NTS 
864.  (2)  In  an  action  by  an  employee 
who  had  purchased  stock  in  the  em- 
ployer corporation  for  breach  of  a 
provision  in  the  contract  of  employ- 
ment, by  which  defendant  agreed 
that.  In  case  plaintiff  should  termi- 
nate the  employment,  defendant 
would  either  repurchase  or  secure  a 
purchaser  for  the  stock  as  soon  as 
possible  after  receiving  notice  of 
plaintiff's  desire  to  terminate  the  em- 
ployment, the  complaint  was  insuffi- 
cient where  it  failed  to  allege  that 
defendant  with  reasonable  effort 
could  have  found  a  purchaser  for  the 
stock  at  the  agreed  price.  Meurer  v. 
American  Moving  Picture  Mach.  Co., 
61   Misc.   281.    113   NYS   719. 

64.     Friddle  v.  Braun,  180  Ala.  666, 

61  S  69.  See  Bartlett  v.  Blei,  133 
NTS  475  (allegation  held  Insufflcient 
to  connect  a  director  in  the  corpora- 
tion with  fraud  Inducing  the  pur- 
chase). 

[a]  Oonnt  Itald  taMnfllctonti— In .  a 
suit  for  a  breach  of  a  contract  under 
which  plaintiff  bought  stock  on  a 
representation  as  to  the  value  of  the 
assets  of  the  company,  a  count  plead- 
ing a  defective  condition  of  certain 
machinery  is  liad,  where  it  avers 
neither  a  false  or  fraudulent  misrep- 
resentation nor  concealment  as  to 
suclr  condition.  Friddle  v.  Braun, 
180  Ala.  556,  61  S  69. 

Tlea/Uag  in  action  for  fkmnd  gm^ 
erally  see  Fraud  (20  Cyc  96  et  seq], 

66.  Cal. — Sheer  v.  Hoyt,  13  Cal.  A. 
662,  110  P  477. 

Colo. — Gregg  v.  Hayes,  27  Colo.  A. 
412.  149  P  1056. 

Ind. — Gutheil  v.  Goodrich,  160  Ind. 
92,  66  NE  '446. 

Ky.— Head  v.  Oglesby,  176  Ky.  613, 
194   SW  793. 

Mo. — Jennemann  v.  Bucher,  186 
Mo.  A.  179.  171  SW  613. 

N.  T. — Stern  v.  Stern,  122  App.  Dlv. 
821,  107  NTS  900;  Stewart  v.  Lyman, 

62  App.  Dlv.  182,  70  NTS  936. 
Utah. — Hancock   v.    Luke,    46   Utah 

26,  148  P  452. 

[a]  Oomolalnt  hald  ■nfllolant^— 
(1)  A  complaint  alleging  that  plain- 
tiff, one  of  the  two  stockholders  of 
the  corporation,  bought  all  the  shares 
of  stock  of  the  other  after  the  valua- 
tion of  the  stock  had  been  made,  but 
by  mlstalce  an  overpayment  was 
made  to  the  seller,  due  to  a  mistake 
In  adding  to  the  half  share  of  the 
seller  the  whole  outstanding  assets, 
states  a  good  cause  of  action  for 
money  had  and  received,  and  an  aver- 
ment of  the  promise  to  pay  Is  Im- 
material as  the  law  will  imply  that 
promise     under    the    facts    pleaded. 


writing,  since  the  law  presumes  that  it  was  in  writ- 
ing, and  such  presumption  is  necessarily  pleaded  by 
an  allegation  of  the  making  of  the  contract." 

Answer  or  pl6».  The  rules  relating  to  the  an- 
swer or  pleas  in  a  eivil  action  generally  ••  apply  in 
an  action  on  a  contract  for  the  sale  of  corporate 
st6ck.*»  A  defense  to  an  action  for  the  purchase 
price  that  the  sale  was  induced  by  fraud  by  reason 
of  false  representations  is  insufiSeient  'without  fur- 
ther allegation  of  fact  showing  in  what  respect  and 

Jennemann  v.  Bucher,  186  Ho.  A.  179, 
171  SW  613.  (2)  A  complaint  which 
alleges  that  plaintiff,  relying  upon 
enumerated  false  representations  by 
defendant,  purchased  shares  of  stock 
in  a  corporation  which  were  worth- 
less, and  which  had  been  tendered 
back  and  refused  by  defendant,  states 
a  cause  of  action.  Hancock  v.  Luke, 
46  Utah  26,  148  P  462.  (3)  Where,  in 
an  action  to  recover  the  price  paid 
for  worthless  stock  alleged  to  have 
been  sold  by  reason  of  fraudulent 
representations,  the  allegation  of 
worthlessness  in  the  complaint,  con- 
strued as  a  whole.  Is  directed  gen- 
erally to  the  stock  as  a  condition 
Inherent  fn  It  from  its  inception,  an 
application  to  quasb  a  warrant  of  at- 
tachment, on  the  ground  that  the 
complaint  does  not  show  a  sufficient 
cause  of  action.  In  that  if  did  not 
allege  speclflcally  that  the  stock  was 
worthless  at  the  time  It  was  pur- 
chased, will  not  be  sustained.  Stew- 
art v.  Lyman,  62  App.  Dlv.  182,  70 
NTS  988. 

[b]  Complaint  lialA  InanAelaBt.— 
Where  the  complaint  alleged  that 
certain  statements  were  made  by  de- 
fendants as  true  of  their  knowledge, 
that  plaintiff  relied  thereon,  and  that 
by  reason  of  the  falsity  of  such  state. 
ments  the  contract  was  fraudulent 
and  void,  there  being  no  averment 
that  defendants  knew  the  statements 
to  be  false,  fraud  is  not  alleged.  L. 
D.  Garrett  Co.  v.  Astor,  67  App.  Dlv. 
596,  73  NYS  966. 

[c]  OartaiatT'— 'Where  the  com- 
plaint to  rescind  a  contract  on  the 
ground  of  fraud  set  out  the  fraud 
relied  on,  and  that  it  had  been  con- 
cealed from  plaintiff,  and  had  induced 
him  to  make  the  sale,  and  all  the 
persons  Joined  as  defendants  were 
necessary  or  proper  parties,  and 'ap- 
peared to  be  implicated  in  the  fraud 
alleged,  it  was  not  bad  for  uncertain- 
ty. Gutheil  V.  Goodrich,  160  Ind.  92, 
66  NB  446. 

66.  Cuthlll  V.  Peabody,  19  Cal.  A 
304,  125,  P  926. 

67.  Cuthlll  V.  Peabody,  19  Cal.  A 
304,  125  P  926. 

68.  See  Contracts  t>  871-891; 
Pleading  [31  Cyc  126  et  seq];  Sales 
[36  Cyc  616,  653,  588,  609,  625]. 

66.  111.— Taft  V.  Vyerscough.  197 
111.  600,  64  NB  711  [rev  92  111.  A. 
660]. 

Mo. — E^Iller  v.  TooUe-Campbell 
Dry  Goods  Co.,  189  Mo.  A.  614.  17< 
SW  1091. 

N.  T. — National  Gum,  etc-  Co.  v. 
MacCormlck,  124  App.  Dlv.  669.  109 
NTS  286. 

Okl. — Stringer  v.  Kessler,  66  Okl. 
60,  166  P  867. 

Tex. — Cowboy  State  Bank,  etc,  Co.. 
V.  Gulnn,  (Civ.  A.)  160  SW  1108. 

[a]  Answer  kaUl  sntnolaiiti— An 
answer  which  alleges  that  plaintlll 
made  a  contract  for  the  sale  of  stock 
and  that  the  sale  was  broken  by  him, 
which  breach  caused  damage  to  an- 
other, who  assigned  the  claim  to  the 
pleader  before  suit,  states  a  defense 
and  it  Is  error  to  sustain  a  demurrer 
thereto.  Stringer  v.  Kesslar,  66  OkL 
50,  165  P  867. 

[b]  Answnr  hald  InsnWnlaa*  tc 
state  a  defense  see  National  Gum, 
etc.,  Co.  V.  MacCormlck,  124  App.  Dlv. 
669,  109  NTS  286. 


For  latar  oasas,  davalopmanta  and  ohaasaa  In  the  law  see  cumulative  Aji  notations,  same  tltle,{pa'KaAnd  n<^a  mimber. 
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to  what  extent  they,  were  falseJ**  A  fatlnre  to  pay 
the  transfer  tax  must  be  pleaded  as  a  defense  to 
an  action  brought  by  the  seller  under  a  contract  to 
sell  stock  ainee  the  seller  is  not  bonnd  to  show  as  a 
part  of  his  cause  of  action  that  he  oomplied  with 
the  statute.^' 

[^  1090]  (2)  IsBoes,  Proof,  and  Variance.  As 
in  other  civil  actions/'  only  such  matters  as  are 
properly  pnt  in  issue  by  the  pleadings  and  proof 
may  be  considered  as  an  element  of  the  cause  of 
actipn,^'  or  as  a  grounds  of  defense;'*  and  the 
proof  must  correspond  with  the  issues  formed  by 
the  pleadings,'"  and  a  matwial  variance  therein  will 
be  fatal  to  the  cause  of  action  or  grounds  of  de- 
fense, as  the  case  may  be.^*  Although  the  declara- 
tion does  not  aver  that  a  tender  of  the  stock  was 
excused  by  the  conduct  of  defendant,  yet  plaintiff  is 
entitled  to  the  benefit  of  evidence  tending  to  show 

70.    McMillan  v.  Batten,  ,52  Or.  218, 

96  P  675. 
n.     Be.ln   V.  Flint,   204  N.  T.   158, 

97  NE  490  [aft  138  App.  Div.  846,  12S 
NTS  385]. 

72.  See  generally  Contracts  {{ 
906-925;  Pleadings  [31  Cyc  670]; 
Sales  [35  Cyc  559,  688,  609,  625]. 

73.  Melnershagen  v.  Taylor,  169 
Mo.  A.  12,  154  SW  886;  Wolff  v.  Car- 
stens,  148   Wis.  178,   134  NW  400. 

[a]  ZUnatratloiUi. — (1)  Wliere  In 
an  action  to  recover  the  value  of  a 
sbare  of  stock  the  purchase  aaf  which 
was  induced  by  fraudulent  repre- 
sentations, there  is  no  showing  of  re- 
liance on  any  fraudulent  representa- 
tions inducing  the  purchase,  and  the 
Jury  by  its  special  verdict  negatived 
the  charge  that  defend.-ints  willfully 
conspired  fraudulently  to  sell  the 
stocic  for  the  benefit  of  the  corpora- 
tion, there  is  no  basis  upon  which 
plaintiff  may  recover.  Wolff  v.  Car- 
stens,  148  Wis.  178,  134  NW  40J>.  (2) 
Where  plaintiff  pleads  that  he  had  re- 
scinded a  contract  for  the  purchase  of 
corporate  stock,  he  cannot  recover 
damages  for  breach  of  a  condition 
made  upon  the  purchase  of  stock; 
which  he  retains.  Meinershagen  v. 
Taylor,  169  Mo.  A.  12,  154  SW  886. 

74.  McMillan  v.  Batten.  52  Or.  218, 
96  P  675. 

[a]  ZUnatratlon. — Where  a  con- 
tract for  the  sale  of  stock,  for  the 
price  of  which  the  action  is  brought. 
Is  executed  on  the  sellers'  part,  the 
defense  of  fraud  and  deceit  in  the 
sale  is  not  available  as  a  bar,  unless 
a  rescission  of  the  contract  is  plead- 
ed, or  an  entire  failure  of  considera- 
tion is  sliown.  McMillan  v.  Batten, 
52  Or.  218,  96  P  675. 

75.  Colo.— Oregg  v.  Hayes,  27 
Coio.  A.  412,  149  P  1066. 

Me. — ^Weymouth  v.  Qoodwin,  105 
Me.  510,  75  A  61. 

Mich. — Watson  v.  Andrews,  167 
NW  1013. 

Mc — Jennemann  v.  Bucher,  186  Mo. 
A.  179,  171  SW  613. 

N.  Y. — ^Tomllnson  v.  Miller,  Sheld. 
197,  7  AbbPrNS  364  [aff  41  N.  Y.  620 
mem]. 

Vt.— Bishop  V.  Wheeler,  46  Vt.  409. 

[a]  SvUsoc^  iMld  aflmlMlWe.  ■' 
Where  defendant  claimed  a  set-off 
for  breach  of  contract  to  deliver  cer- 
tain corporate  stock,  to  which  plaln- 
tlir  replied  that  defendant  In  under- 
i^lng  to  purchase  such  stock  was 
dealing  with  him  as  trustee  of  an 
estate,  it  was  proper  to  admit  evi- 
dence that  defendant  had  previously 
sold  the  stock  to  the  estate.  Wat- 
son V.  Andrews,  (Mich.)  187  NW1013. 

[b]  BvMsao*  bald  inadmUrtM*. — 
(1)  where  onfl  of  two  stockholders  in 
a  corporation  sought  to  recover  an 
overpayment  made  to  the  other  stock- 
Bolder  by  mistake,  in  which  the  de- 
fense was  that  the  transaction  was 
closed,  evidence  that  the  value  of  the 
food  will  was  not  figured  in  the  sale 
is  inadmissible.  Jennemann  v.  Buch- 
er, 186  Mo.  A.  179,  171  SW  613.     (2) 

[14  C.  J.-4B] 


that  he  was  excused  where  no  objection  of  any  kind 
is  made  to  such  evidence  in  the  triiil  court." 

[$  1091]  f.  Evidence — (1)  Presumptions  and 
Burden  of  Proof.  The  general  rules  governing  the 
burden  of  proof,'*  and  presumptions,"  in  other 
civil  actions  apply  in  an  action,  arising  out  of  a 
sale  of  corporate  stock;**  the  burden  of  proof  be- 
ing upon  plaintiff  to  prove  all  facts  in  issue  which 
are  necessary  to  constitute  his  cause  of  action.**- 
In  the  absence  of  evidence  to  the  contrary,  a  con- 
tract whereby  a  person  agrees  to  purchase  stock  is 
presumed  to  be  valid,*'  and  based  upon  a  valuable 
consideration,**  and  where  he  seeks  to  avoid  pay- 
ment of  the  balance  of  the  purchase  price,  the  bur- 
den is  on  him  to  show  that  it  was  without  con- 
sideration.** The  burden  of  proving  fraud  in  a  sale 
of  stock  is  upon  the  party  alleging  it,  whether  it  is 
alleged  by  plaintiff,*"  or  set  up  as  a  defense  by 


Where  the  only  Question  in  Issue  is 
whether  defendant,  in  selling  certain 
stock  of  the  corporation  to  plaintiff, 
had  agreed  that,  if  plaintiff  would 
pay  for  such  stock,  he  would  repur- 
chase it  of  him  on  certain  considera- 
tions and  conditions,  evidence  that 
defendant  and  some  of  the  witnesses 
produced  by  him  had  acted  fraudu- 
lently in  the  organization  of  the  com- 
pany and  In  the  Issue  of  its  stock  is 
not  admissible.  Bishop  v.  Wheeler, 
46  Vt.  409.  (3)  In  an  action  to  re- 
cover corporate  stock  which  defend- 
ant had  taken  a  transfer  of  from  a 
third  person,  for  plaintiff's  benefit, 
evidence  that  the  corporation  was  in- 
solvent at  the  time  of  the  alleged 
purchase,  and  that  the  value  of  the 
stock  was  raistd  by  expenditures  of 
defendant,  during  which  plaintiff  had 
delayed  to  commence  his  action,  is 
not  admissible  to  show  laches  in 
plaintiff,  wher»  defendant  did  not 
plead  or  allege  such  acts  as  defenses. 
Tomllnson  v.  Miller,  Sheld.  197,  7 
AbbPrNS  364  [aff  41  N.  Y.  620  mem]. 

76.  Dodge  v.  Barnes,  31  Me.  290; 
Hodgens  v.   Sullivan,  209   Mass.    533, 

95  N£:  969;  Robertson  v.  Moses,  15 
N.  D.  351,  108  NW  788;  Robinson  v. 
Aldredge,  (Tex.  Civ.  A.)  198  SW  413. 

[a]  Tazlanoe  IwU  ImmatmlaL — 
(1)  Dodge  v.  Barnes,  31  Me.  290; 
Hodgens  v.   Sullivan,    209   Ma^s.    533, 

96  NE  969:  Robertson  v.  Moses,  15 
N.  D.  361,  108  NW  788.  (2)  Where 
the  defense  is  fraudulent  repre- 
sentation, and  the  main  issue  of  the 
case  Is  whether  defendant  relied  on 
the  representations  of  plaintiff  and 
whether  such  represenUttlons  were 
untrue,  the  Introduction  of  repre- 
sentations of  third  parties  is  im- 
material. Robinson  v.  Aldredge, 
(Tex.  Civ.  A.)   198  SW  413. 

77.  Osgood  v.  Skinner,  211  111. 
229,  71  NQ  869  [aff  111  111.  A.  6061. 

78.  See  Contracts  SS  926-959;  Bvi- 
dence  [16  Cyc  926];  Sales  [35  Cyc  516, 
564,   627J. 

79.  See  Contracts  t<  926-959:  Evi- 
dence [16  Cyo  1060];  Sales  [35  Cyc 
616,   664,    627]. 

80w  Ark. — Wolfort  ▼.  Hochbaum, 
117  SW  625. 

nTJ. — Orott  V.  Stltzer,  76  N.  J.  Bq. 
452,  72  A  970  [rev  on  other  grounds 
77  N.  J.  Eq.  260,  77  A  46]. 

N.  Y.— Bean  v.  Flint,  204  N.  Y.  163, 

97  NE  490  [aff  138  App.  Div.  846,  123 
NYS  385];  Doheny  v.  Lacy.  168  N.  Y. 
213,  61  NE  255  [aff  59  NYS  724]; 
Blair  V.  Mlnzeshelmer,  124  App.  Div. 
177,  108  NYS  799. 

8.  C— Watson  v.  Virginia-Carolina 
Lumber  Co.,  93  S.  C.  1,  76  SE  1020. 

Wis. — M(Iey  v.  Heaney,  169  NW 
64. 

[a]  BepoFOIuuM. — A  purchaser  of 
corporate  stock  who  alleges  a  sup- 
plemental contract  by  the  seller  for 
a  repurchase  after  a  specified  time 
has  the  burden  of  proof.  Blair  v. 
Mlnzeshelmer,  124  App.  Div.  177,  108 
NYS  799. 


[b]  "Violation  of  statate. — The 
burden  of  proving  noncompliance 
with  a  statute  requiring  the  payment 
of  a  transfer  tax  Is  on  defendant,  in 
an  action  on  a  contract  to  buy  cor- 
porate stock.  Bean  v.  Flint,  204  N.  Y. 
153,  97  NE  490  [aff  138  App.  Div. 
846,  123  NYS  385].  . 

[c]  ndacfaUT  relatloib — (1)  Evi- 
dence that  the  business  relations  be- 
tween the  parties  are  of  a  confiden- 
tial nature  does  not  create  a  legal 
presumption  that  a  fiduciary  relation 
exists  between  them  so  as  to  give 
one  party  a  controlling  influence  over 
the  other  and  put  the  burden  of  proof 
upon  him  to  show  that  no  undue  in- 
fluence was  exercised  at  the  time  of 
the  sale.  Doheny  v.  Lacy,  168  N.  Y. 
213,  61  NE  255  [aff  59  NYS  724]. 
(2)  Where  a  woman  living  with  a 
stepdaughter  ahd  her  son  is  para- 
lyzed, impairing  her  mental  vigor  and 
maldng  it  necessary  to  rely  for  her 
safety  and  comfort  on  the  stepdaugh- 
ter and  son,  and  Is  under  the  influ- 
ence of  the  stepdaughter,  a  voluntary 
transfer  by  her  of  corporate  stock  to 
the  stepdaughter  and  her  son  is  pr»- 
sumptively  void,  and  the  burden  is  on 
them  to  show  that  she  understood  the 
nature  of  the  act  and  that  it  was  not 
done  through  their  influence.  Geoff 
V.  Stltzer,  75  N.  J.  Eq.  453,  72  A  970 
[rev  on  other  grounds  77  N.  J.  Eq. 
260,  77  A  46]. 

81.  Lyons  v.  Snider,  136  Minn.  252, 
161  NW  532;  Kunz  v.  (Chouteau,  (Mo. 
A.)  202  SW  443;  Phelan  v.  Jones,  114 
NYS  9;  Lee  v.  Young,  147  Wis.  54, 
132  NW  595. 

[a]  Psrformsnos.  ■  One  cannot  re- 
cover for  breach  of  a  contract  to  de- 
liver stock  without  proving  an  offer 
to  perform  on  his  part  or  that  he 
was  able  and  willing  to  perform. 
Phelan  v.  Jones,  114  NYS  S.  See  gen- 
erally supra  a  1077-1081. 

[b]  KBtter  pat  la  lant»i— sWhere, 
in  an  action  for  the  balance  of  the 
price  of  certain  corporate  stock, 
plaintiff  alleged  that  defendant  en- 
tered into  a  contract  with  him  on 
which  there  was  a  balance  due,  de- 
fendant's denial  of  such  allegation 
was  suflicieht  to  impose  on  plaintiff 
the  burden  of  proving  that  defend- 
ant contracted  with  plaintiff,  as  al- 
leged, and  not  with  the  corporation 
in  which  plaintiff  was  a  stockholder. 
Lee  V.  Young,  147  Wis.  53,  132  NW 
695. 

89.  Marquardt  v.  Bartlett.  173 
Iowa  745,  165  NW  1014. 

Vremimpttmi  of  TalUUtjr  and  own- 
•raUp  of  oartlfloat*  see  supra  i  709. 

83.  Marquardt  v.  Bartlett,  17S 
Iowa  745,  155  NW  1014. 

84.  Marquardt  v.  Bartlett.  178 
Iowa  746,  155  NW  1014. 

85.  Hager  v.  Thomson,  1  Black 
(U.  S.)  80,  17  L.  ed.  41;  Marquardt  v. 
Bartlett,  173  Iowa  745,  165  NW  1014; 
Brooks  v.  Culver,  168  Mich.  436,  134 
NW  470.  See  generally  EYaud  [20 
Cyo  108]. 
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defendant.^'  The  delivery  of  a  stock  oertiilcate  with 
authority  indorsed  thereon  to  the  proper  officer  to 
transfer  it  upon  the  books  of  the  corporation  raises 
at  least  a  prima  facie  presamption  that  the  price 
was  paid  when  the  authority  to  transfer  was 
given  ~ 


•T 


[$  1092]  (2)  AdmiflsiUUty.ss  The  admissibU- 
ity  of  the  evidence  in  an  action  growing  out  of  a 
sale  of  corporate  stock  is  governed  by  the  rules  rela- 
tive to  the  admissibility  of  evidence  in  other  civil 
actions.^  As  iii  other  civil  actions  the  evidence 
must  be  relev^t  to  the  issues,""  must  be  material," 


86.  Pence  v.  Liangrdon,  99  U.  S.  578, 
25  li.  ed.  420;  Meech  v.  Malcolm,  88 
Conn.  720,  92  A  667.  See  generally 
Fraud  120  Cyo  108]. 

[a]  XUnatratloiu— Where  In  an  ac- 
tion to  recover  purchase  money  paid, 
under  a  contract  which  has  been  re- 
scinded, plaintiff's  Icnowledgre  of  the 
fraud  and  bis  neglect  promptly  to  re- 
scind the  contract  are  relied  on  to 
defeat  the  action,  the  burden  of  prov- 
ing such  knowledge  and  the  time 
when  it  was  acquired  rests  upon  de- 
fendant. Pence  v.  Langdon,  99  U.  S. 
678,  26  L.  ed.  420. 

87.  Ross  V.  Southwestern  R.  Co., 
63  Oa.  614. 

Parntrait  MaMally  see  supra  t 
1081. 

88.  BvUUno*  Of  iiM>k«t  vain*  mb- 
sxally  see  Evidence  [16  Cyc  1142  et 
seq]. 

89.  See  caaes  Infra  this  note;  and 
generally  Contracts  tt  960-976;  Evi- 
dence [16  Cyc  1110  et  seq];  Sales 
[35  Cyc  617,  566,  689,  610,  628]. 

[a]  BTldWM*  bald  •dmlssl'bla.r— 
(1)  Bakersfleld  Bank  v.  Conner,  29 
Cal.  A.  153,  154  F  869;  Shade  v. 
Llewellyn,  250  Pa.  466,  96  A  683.  (2) 
In  action  to  recover  money  paid  and 
damages  for  fraud  In  sale.  Tarara  v. 
Novelty  Electric  Mfg.  Co.,  186  Minn. 
216,  161  NW  409.  (8)  In  an  action 
involving  the  falsity  of  representa- 
tions by  a  seller  of  corporate  stock 
as  to  the  value  of  the  corporation's 
property,  evidence  of  its  actual  value, 
not  offered  for  the  purpose  of  show- 
ing the  value  of  the  stock,  but  to 
ehow  the  falsity  of  the  representa- 
tions, is  properly  admitted.  Ogden 
Valley  Trout,  etc..  Co.  v.  Lewis,  41 
Utah  183  125  P  687.  (4)  In  action 
for  breach  of  a  contract  to  sell  which 
provided  that  dividends  should  be 
applied  on  the  price,  evidence  as  to 
dividends  declared  jrlor  to  defend- 
ant's repudiation  of  the  contract  is 
admissible.  Oarner  v.  Kratzer,  163 
Iowa  559,  146  KW  72.  (5)  Where  In 
an  action  for  the  price  of  stock  sold 
by  plaintiff  to  defendant,  defendant 
contends  that  he  merely  acted  for 
plaintiff  in  disposing  of  the  stock  to 
a  third  person  and  did  not  buy  the 
stock  himself,  plaintiff's  testimony 
that  defendant  Induced  him  to  be- 
come a  stockholder  is  admissible  as 
tending  to  rebut  defendant's  conten- 
tion and  show  that  he  took  such 
stock  in  recognition  of  a  moral  ob- 
ligation. Shade  V.  Llewellyn,  250  Pa. 
456,  95  A  583. 

[bj  Bvidnui*  IMU  i)i»aiiilasi1il«.r— 
(1)  Bradbury  v.  Smith,  (Mo.)  181  SW 
416;  Mcintosh  v.  McNair,  68  Or.  87, 
99  P  74;  Smith  v.  Gilbert,  49  Utah 
510,  164  P  1026.  (2)  In  action  for 
money  paid  and  damages  for  fraud  of 
defendants,  officers  of  the  corpora- 
tion, inducing  plaintiff's  payment  for 
capital  stock,  proof  of  bills  Incurred 
by  plaintiff  while  operating  the  busi- 
ness under  an  agreement  and  left  un- 
paid is  properly  excluded.  Tarara  v. 
Novelty  Electric  Mfg.  Co.,  136  Minn. 
216,  161  NW  409.  (3)  In  an  action  on 
notes  given  in  payment  for  corporate 
stock,,  defended  on  the  ground  of 
fraudulent  representations  that  it  had 
been  fully  financed,  evidence  as  to 
whether  the  corporation,  with  a  cer- 
tain amount  of  land  and  available 
cash,  might  practically  build  up  a 
prosperous  Inaustry  by  the  sale  of  its 
stock  as  the  plant  progressed  until  it 
was  on  a.  paying  basis,  is  inadmis- 
sible, since  it  cannot  be  said  to  be 
on  a  solid  financial  basis  where  its 
success  depends  upon  the  uncertainty 
of  stock  sales  necessary  for  its  op- 
erations.    Loud  V.  Solomon,  188  Mich. 


7,  164  NW  73. 

[c]  Booka  and  wnOngu. — (1)  Let- 
ters written  by  the  parties  after  the 
consummation  of  oral  negotiations 
are  competent  to  show  their  under- 
standing of  the  agreement.  Conger 
V.    Lee,    176    Iowa  423,    157    NW   240. 

(2)  Where  a  contract  of  sale  of  stock 
was  conditioned  on  the  nonaocept- 
ance  of  another  offer  to  sell,  and 
the  seller  testified  that,  when  the 
buyer  signed  the  contract,  the  buyer 
knew  that  the  offer  had  been  refused, 
the  buyer  could  show  by  the  books 
of  the  possible  purchaser  and  by  let- 
ters afterward  written  by  the  seller 
that  the  offer  was  under  considera- 
tion at  a  later  date,  for  the  purpose 
of  showing  whether  or  not  there  was 
a  binding  contract.  Ortmann  v. 
Fletcher,    117    Mich.    601,    76   NW    63. 

(3)  In  an  action  to  recover  damages 
for  breach  of  a  contract  to  repur- 
chase, a  letter  from  defendant  to 
plaintiff,  agreeing  to  make  the  re- 
purchase and  mentioning  the  price  of 
the  stock,  is  admissible  to  show  the 
promise  to  repurchase,  the  price  of 
the  stock,  and  its  delivery.  Crandell 
V.  Classen,  25  App.  (D.  C.)  6.  (4) 
Where  in  a  suit  against  a  buyer  for 
the  difference  between  the  purchase 
price  and  the  amount  realized  at  a 
resale  of  the  stock,  a  letter,  pur- 
porting to  be  written  by  a  dealer  in 
securities  for  a  third  person,  in- 
quiring if  the  latter  had  stock  of  the 
corporation  for  sale  and  purporting 
to  give  a  bid  of  the  specified  sum  but 
not  making  a  direct  bid,  nor  purport- 
ing to  record  any  sale,  is  inadmis- 
sible on  the  issue  whether  in  mak- 
ing the  resale  the  seller  acted  in  good 
faith  and  fairly  made  the  sale  for 
the  best  price  obtainable.  Woodward 
V.  Tyng,  123  Md.  98,  91  A 
166.  (6)  In  action  on  notes  given 
for  -stock,  defendant  on  the  ground 
of  plaintiff's  fraudulent  representa- 
tions, articles  of  asscciatlon  and  re- 
ports filed  with  the  secretary  of 
state,  showing  the  original  stock- 
holders, the  stock  owned  by  each, 
and  its  financial  condition,  are  ad- 
missible. Loud  V.  Solomon,  188  Mich. 
7,  154  NW  73.  (6)  In  an  action  to 
rescind  a  contract  for  the  purchase  of 
stock  on  the  ground  that  it  was  in- 
duced by  misrepresentations  as  to 
the  financial  condition  of  the  com- 
pany, certain  reports  purporting  to 
show  the  bad  financial  condition  of 
the  company  were  improperly  admit- 
ted in  evidence,  where  defendant  had 
no  knowledge  of  such  reports  or  their 
contents  until  some  time  after  the 
sale  of  the  stock.  Wlllets  v.  Poor, 
141  App.  Div.  743,  126  NTS  926,  148 
App.  Div.  945  mem,  128  NYS  1150 
mem. 

[dl  Sb*  ooip«nttloa  atook  traaa- 
f*r  book  is  admissible  to  show  the 
date  of  a  transfer  of  stock  and  as 
bearing  on  the  transferee's  purchase 
of  such  stock.  Kraft  v.  Coykendall, 
4  Sllv.  Sup.  76,  64  Hun  633,  7  NYS 
140. 

re]  fndCBUBt  in  anotlur  aottoa. — 
Where  decedent  assigned  a  certificate 
of  stock  to  a  third  party,  and  his 
executor  afterward  sued  the  latter  to 
compel  a  reassignment  on  the  ground 
of  fraud,  and  on  the  trial  of  the  ac- 
tion the  third  party's  sister  appear- 
ed as  a  witness  in  his  behalf,  and  had 
knowledge  of  the  Issues  involved,  and 
Judgment  was  rendered  for  plaintiff, 
and  after  the  decision  was  rendered, 
but  before  the  judgment  had  been 
entered,  the  third  party  assigned  the 
certificate  to  the  sister,  in  an  action 
of  Interpleader  brought  by  the  cor- 
I  poration    to    determine    whether    the 


executor  or  the  sister  was  entitled 
to  the  certificate,  the  judgment  roll 
in  the  other  action  was  admlsaible  as 
bearing  on  the  question  of  the  sis- 
ter's good  faith  in  taking  the  assign- 
ment. Printing  Tel.  News  Co.  ▼. 
Brantlngham,  77  App.  Div.  280.  79 
NYS  190. 

[f]  AMlttjr  to  pay  for  BttMdE^— 
Where  In  an  action  for  breach  oC  a 
written  contract  to  sell  stock,  plain- 
tiff testifies  that  he  is  ready,  willing, 
and  able  to  pay  for  the  stock,  it  Is 
proper  to  allow  defendant  to  show 
that  at  the  time  of  the  saieged 
breach  there  were  several  unsatisfied 
judgments  against  plaintiff  and  that 
he  owed  a  bank  a  large  sum.  as  tend- 
ing to  show  his  financial  Inability  to 
pay  for  the  stock.  Garner  v.  Kratz- 
er, 173  Iowa  292,  155  NW  296. 

90.  Sheer  v.  Hoyt,  18  Cal.  A:  662, 
110  P  477;  Rigler  v.  Reid,  186  Mo.  A. 
Ill,  171  SW  962;  Hill  v.  Dillon.  176 
Mo.  A.  192,  161  SW  881;  Van  Heusen 
v.  Van  Heusen  Charles  Co,  74  Misa 
292,  131  NYS  401;  Mcintosh  v.  Mc- 
Nair, 53  Or.  87,  99  P  74. 

[a]  Bvldaoos  hslA  Izxelwaat^— (1) 
In  an  action  to  set  aside  a  contract 
by  a  trustee  to  convey  to  a  corpora- 
tion wlui  which  he  was  connected, 
on  the  ground  of  fraud,  plalntitt  was 
not  entitled  to  show,  on  a  question 
whether  he  was  actually  a  stock- 
holder, that  no  consideration  passed 
for  the  trustee's  conveyance  of  stock 
to  his  wife.  Van  Heusen  v.  Van 
Heusen  Charles  Co.,  74  Misc.  292,  131 
NYS  401.  (2)  Where  a  person  made 
two  separate  purchases,  the  former 
of  which  he  elected  to  affirm  and  ttie 
latter  of  which  he  sought  to  set  aside 
on  the  ground  of  fraud,  evidence 
tending  to  prove  fraudulent  misrep- 
resentations with  respect  to  the  first 
purchase  was  irrelevant  in  the  suit 
involving  his  right  to  rescind  the  sec- 
ond transaction.  Rigler  v.  Reid,  186  - 
Mo.  A.  Ill,  171  SW  953.  (3)  In  an 
action  to  recover  the  purchase  price 
where  the  amount  thereof  is  In  dis- 
pute, evidence  that,  prior  to  the  sale, 
plaintiff  had  made  a  statement  that 
defendant  was  unwilling  to  pay  for 
the  stock  what  it  was  worth,  is  not 
admissible  as  bearing  on  the  price 
defendant  actually  agreed  to  pay  for 
the  stock.  Mcintosh  v.  McNair,  53 
Or.   87,   99   P  74. 

81.  Garretson  v.  Bltier,  57  Iowa 
469,  10  NW  818;  Hodgens  v.  Sullivan, 
209  Mass.  633,  95  NE  969;  Dawson  v. 
Fllnton,  195  Mo.  A.  76,  190  SW  972; 
Choate  v.  Beebe,  143  App.  Div.  683, 
128  NYS  78. 

[a]  Bvldeao*  hald  matsrlaL.— (1) 
Where  the  false  representation  by 
plaintiff  as  to  the  market  valfle  of 
the  stock  is  in  issue,  testimony  of  an 
offer  by  plaintiff  to  buy  this  same 
stock  of  a  broker  friend  of  defend- 
ant's and  the  making  of  the  falsa 
representation  to  defendant  immedi- 
ately thereafter  are  material.  Daw- 
son v.  Fllnton,  196  Mo.  A.  76,  190  SW 
972.  (2)  Where  defendant,  under  a 
contract  providing  for  the  delivery 
of  twenty  shares  of  capital  stock  of 
a  corporation,  made  a  delivery  of 
twenty  shares  of  stock  of  a  corpora- 
tion  of  the  same  name,  which  plain- 
tiff refused,  claiming  that  these  were 
not  the  shares  agreed  upon,  evidence 
of  the  capitalization  of  the  corpora- 
tion mentioned  In  the  contract  and 
the  number  of  its  shares  was  admis- 
sible in  an  action  for  damages  for 
failure  to  deliver,  for  the  contract 
evidently  provided  that  the  shares 
should  be  of  the  capital  stock  of 
the  company  as  then,  capitalized,  and 
this   evidence   was   material   on   that 
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and  moat  not  be  too  remote  in  its  bearing  on  the 
issues."  In  an  action  to  rescind  for  fraud,  evidence 
of  the  circumstances  and  facts  under  which  the 
contract  was  signed  and  the  stock  transferred  is 
admissible  as  bearing  on  the  question  of  good 
faith.»» 

Vaine  of  stock.  Where  the  contract  is  completed 
and  the  seller  sues  for  the  agreed  purchase  price, 
evidence  of  the  market  value  of  the  stock  is  gener- 
ally not  admissible.'^  But  where  there  is  a  dis- 
pute between  the  parties  as  to  the  agreed  price  of 
the  stock,  evidence  of  the  value  of  the  stock  ia 
competent  as  bearing  on  the  probability  of  the 
respective  contentions,'^  and  as  relevant  facts  with- 
in this  rule,  evidence  is  admissible  as  to  whether 
or  not  the  corporation  ever  paid  a  dividend,"  and 
whether  the  hnyer  at  the  time  of  the  sale  knew 
the  actual  value  of  the  stock  j**^  and  in  the  ab- 
sence of  better  evidence,  the  market  value  of  all 
the  corporate  property  may  be  considered,  with  a 
view  to  arriving  at  the  proportional  value  of  the 
shares   of   stock,"   and  where   nothing  more,  ap- 


pears on  the  question,  the  par  value  of  the  stock 
is  regarded  prima  facie  as  its  actual  value.** 

Parol  eyideoce.  Where  the  action  is  based  uix>n 
a  written  contract  which  is  plain  on  its  face,  parol 
evidence  which  varies  or  contradicts  its  terms  is  in- 
admissible.^ Parol  evidence,  however,  is  admissible 
to  explain  latent  ambiguities,*  or  to  show  a  suj)- 
plemental  oral  agreement  outside  of  and  indepen- 
dent of  the  written  one;*  and  where  the  action  is 
also  based  or  defended  upon  alleged  fraudulent 
conduct,  parol  evidence  is  admissible  to  show  that 
the  contract  was  induced  by  fraud.*  So  also,  where  ^ 
the  contract  is  partly  parol,  it  is  in  law  a  parol  con- 
tract and  may  be  proved  or  explained  by  parol 
evidence.* 

[$1093]  (S)  Weight  and  Sufficiency.  The  gen- 
eral rules  relating  to  the  weight  and  sufficiency 
of  the  evidence  in  other  civil  actions  apply  in  an 
action  arising  out  of  a  contract  of  sale  of  corpo:^te 
stock,*  such  as  an  action  for  rescission  and  to  re- 
cover back  the  purchase  money  which   had   been 


issue.  Choate  v.  Beeb«,  148  App.  Dlv. 
«83,  128  NTS  78. 

Cb]  BtUmm*  Iwld  laMnatwtnl  ■  ■ 
Where  the  question  at  Issue  Is  wheth- 
er or  not  the  transfer  ot  certain  stock 
wb«  to  include  a  dividend  thereon, 
evidence  of  the  representations  of 
the  bank  by  -which  the  stock  was 
issued,  as  to  whether  such  dividend 
had  been  imld  or  not,  is  Immaterial. 
Garretson  v.  Bitaer,  67  Iowa  469,  10 
NW  818. 

9&  Dunliam  v.  Boyd,  64  Conn.  397, 
30  A  62:  Campbell  v.  Rushing,  (Tex. 
Civ.  A.)  141  fcW  133. 

[a]  As  to  p»yin»nt «.— Testimony 
of  a  corporation  secretary  that  he 
has  an  impression  that,  at  a  meeting 
seven  years  ago,  plaintiffs,  trans- 
ferees of  part  of  defendant  s  stock, 
voted  on  the  stock  still  standing  in 
defendant's  name,  as  evidence  that 
plaintlfCs  did  vote  said  stock,  thus 
tending  to  prove  that  they  treated  it 
as  their  own,  and  that  they  had  taken 
It  in  payment  of  defendant's  debt  to 
themselves,  is  too  remote  on  the  is- 
sue of  payment.  Dunham  v.  Boyd,  64 
Conn.  397,  30  A  62. 

93.  Jewell  V.  Mclntyre,  62  App. 
Siv.    396,    70    NTS    826    [aff   33    Misc. 

26,  66  NTS  906.  and  afl  172  N.  T. 
638.  66  NB  1118]. 

84.  Obery  v.  Lauder,  179  Mass. 
126.  60  NB  378. 

M.  Duggan  v.  Williams,  163  NTS 
230:  Mcintosh  v.  McNalr.  63  Or.  87, 
99  P  74. 

Ca]  SvtdHios  of  tb*  asaats  of  tlia 
eocpomtlon,  including  the  book  ac- 
counts, la  proper  as  tending  to  show 
the  value  of  the  capital  stock  and 
the  probability  as  to  the  price  to  be 

Skid  by  the  purchaser.     Uclntoeh  v. 
cNair,  63  Or.  87,  99  P  74. 
86.    Duggan  v.  Williams,  16S  NTS 
280. 

S7.    Duggan  V.  Williams,  l&S  NTS 
230. 
9&    Muck  T.   Bayden.  173  Mo.  A. 

27,  ISS  SW  889. 

•9.  Muck  v.  Hayden,  173  Mo.  A. 
27.   166   SW  889. 

1.  U.  S.— Tevis  V.  Ryan,  238'  U.  S. 
273,  84  set  481,  68  L.  ed.  967  [aff  13 
Aria.  120,  282,  108  P  461,  114  P  667]. 

Ala. — ^Feore  v.  Avent,  4  Ala.  A.  661, 
68  S  727. 

Cal. — San  Jose  Commercial,  eta. 
Bank  v.  Pott.  160  Cal.  368,  89  P  431. 

Conn. — ^Potter  y.  Tale  College,  8 
Conn.  62. 

Mo.— Rlgler  V.  Reid,  186  Mo.  A.  Ill, 
171  SW  952. 

N.  T.— Dady  V.  O'Rourke;  172  N.  T. 
447,  65  NE  2'r3  [rev  61  App.  Div.  629, 
70  NTS  6941. 

VMOl  eTMMio*  as  to  aaUd  jri 
•ay  see  Evidence  [17  Cyc  607r 


i.    Peore  v.  Aveht,  4' Ala.  A.  661, 1 
Richardson  v.  Hunter,  88  I 


58  S   727; 


Wash.  876,  168  P  826.  ^,^   , 

8.  Blair  V.  Minzeshelmer,  124  App, 
Dlv.  177,  108  NTS  799.  ..,  „    „ 

4.  U.  S. — Tevts  V.  Ryan,  233  TJ.  S. 
273.  34  set  481,  58  L.  ed.  967  [aff  13 
Aria.  120,  282,  108  P  461,  114  P  657]. 

Ark. — Grant  v.  Ledwidge,  109  Ark. 
297,  160  SW  200. 

Mich.— Hubbard  v.  Oliver,  178 
Mich.  337.  139  NW  77. 

Tex.— Le  Master  v.  HaUey,  (Civ. 
A.)  176  SW  818.  _ 

.Utah.— Smith  v.  Qilbert,  49  Utah 
610.  164  P  1026. 

[a]  SvidMioe  held  liisflmf— Ihle 
(1)  On  the  question  of  fraudulent 
representations,  on  the  sale  of  stock, 
as  to  the  net  assets  of  the  corpora- 
tion, neither  the  value  of  Its  assets 
several  years  later  nor  their  earning 
capacity  during  a  series  of  years,  the 
representation  having  been  as  to  "net 
assets"  exclusive  of  "good  will,"  is 
admissible.  Hubbard  v.  Oliver,  173 
Mich.  337,  139  NW  77.  (2)  Where  a 
fraudulent  sale  of  stock  is  claimed, 
evidence  that  It  Is  not  treasury  stock 
and  Is  not  nonassessable  as  repre- 
sented ia  properly  excluded  where  it 
Is  admitted  by  the  pleadings  and 
where  the  statute  provides  that  fully 
paid  stock  la  nonassessable  unless 
made  assessable  by  the  articles  of  In- 
corporation which  are  in  evidence. 
Smith  V.  Gilbert.  49  UUh  510,  164  P 
1026. 

B.  Roder  V.  Nlles,  61  Ind.  A.  4, 
111  NB  340. 

6.  Ark. — Wolfort  V.  Hochbaum, 
117  SW  626. 

111.— Leigh  V.  Laughlln,  211  111. 
192.  71  NE  881  raff  ll2  111.  A.  119]; 
Carlson  v.  Hasals,  184  lU.  A.  443. 

Ind. — Brumbaagh  v.  Melllnger, 
(jOi  120  NE  676. 

Kan. — Gillies  v.  Llnscott,  98  Kan. 
78,  157  P  423. 

Md. — ^Hammond  V.  DuBbls,  131  Md. 
116,  101  A  612. 

Mich. — Strong  v.  Chaney,  182  Mich. 
37.  148  NW  168. 

Minn. — Fairchild  v.  Hovland,  139 
Minn.  187,  166  NW  1063;  Hastings 
First  Nat.  Bank  v.  Corporation  Se- 
curities Co.,  128  Minn.  341,  160  NW 
1084. 

Mo. — Jennemann  v.  Bucher,  186  Mo. 
A.  179,  171  SW  613;  Muck  v.  Hayden, 
173  Mo.  A.  27,  155  SW  889. 

Nev. — Richards  v.  Vermilyea,  176  P 
188. 

Pa. — Mobley  t.  Morgan,  8  Pa.  Cas. 
105,  6  A  694. 

5.  D. — Tuthill  v  Sherman,  38  S.  D. 
464,  166  NW  4. 

Tex. — Downs  v.  Self,  28  Tex.  Qtv. 
A.  356,  67  SW  897. 
Utah. — Spratt  v.  Paulson,  49  Utah 

9,  161  P  1120. 

Va. — ^Bernard-Smith  Co.  v.  Bern- 
ard, 98  SB  677. 


Wash. — Clough  v.  Munro,  86  Wash. 
607,  160  P  1190;  Miner  v.  Paulson,  60 
Wash.  150,  110  P  994:  Burrows  v. 
Seymour,  55  Wash.  318,  104  F  611; 
Eno  T.  Sanders,  39  Wash.  238,  81  P 
696. 

Wis. — ^Miley  V.  Heaney,  169  NW 
64. 

See  generally  Contracts  {{  976-986; 
Eviaence  [17  Cyo  763];  Sales  [35  Cyo 
518,    671,    691,    631]. 

[a]  Bvldeaoe  luld  ■nflloleBt:  (1) 
To  show  a  sale  of  stock.  Teague  v. 
Abbott.  51  Ind.  A.  604,  100  NE  27; 
Hall  v.  Davis.  96  Misc.  316,  159 
NTS  26; -In  re  Elaen,  211  Pa.  215.  60 
A  733.  <(3)  To  support  a  finding  that 
plaintiff  had  by  a  certain  written 
assignment  sold  to  defendant  all  hia 
right,  title,  and  interest  in  certain 
corporate  stock  then  owned  by  him. 
Including  stock  held  In  trust  for  him 
by  a  third  party.  Merrill  v.  Best,  116 
Wis.  121,  92  NW  566.  (3)  To  show 
that  the  sale  was  fairly  made.  Wise 
Realty  Co.  v.  Stewart,  167  Cal.  176, 
148  P  634.  (4)  To  show  that  the  buy- 
er did  not  rely  on  misrepresentations, 
but  purchased  as  the  result  of  his 
own  investigations.  Meech  v.  Mal- 
colm, 88  Conn.  720,  92  A  657;  Brooks 
V.  Culver,  168  Mich.  436,  134  NW 
470.  (5)  To  show  that  the  agents  of 
the  owner  of  stock  acted  in  good 
faith,  and  made  fair  disclosure  to 
him  of  all  facts  within  their  knowl- 
edge when  they  offered  to  buy  the 
stock  at  a  prlcje  fixed  by  himself. 
Barreda  r  Osma  v.  Brown,  180  Fed. 
194  [aff  184  Fed.  986  mem,  106  CCA 
664  mem].  (6)  To  entitle  plaintiff, 
the  seller,  to  recover  on  the  con- 
tract. Blckel  V.  Rockwood,  209  Fed. 
187,  126  CCA  186;  Wolfort  v.  Hoch- 
baum, (Ark.)  117  SW  625;  Hershey 
V.  Welch,  96  Minn.  146,  104  NW  821. 
(7)  To  go  to  the  Jury  on  the  defense 
of  fraudulent  representations  as  to 
the  condition  of  the  corporation,  in- 
ducing the  purchase.  CTherry  v.  First 
Texas  Chemical  Mfg.  Co.,  103  Tex. 
82,  128  SW  689  [rev  (Civ.  A.)  116  SW 
81].  (8)  To  show  that  the  seller's 
representation  as  to  the  actual  in- 
trtnsio  value  of  the  stock  was  false. 
Muck  v.  Hayden,  173  Mo.  A.  27,  166 
SW  889.  (9)  To  show  that  the  con- 
tract and  accompanying  note  were 
executed  by  defendant  upon  plain- 
tiff's representations  that  the  cor- 
§  oration  was  solvent  and  that  its 
nandal  condition  was  as  stated. 
Grant  v.  Ledwidge,  109  Ark.  297,  160 
SW  200.  (10)  To  show  by  a  clear 
preponderance  that  a  transfer  of 
stock  was  not  intended  to  transfer 
the  title  absolutely,  and  that  the 
transferee  obtained  the  stock  by 
fraudulent  representations.  Guatin  v. 
Merrill,  144  Mich.  498.  108  NW  408. 
(11)  To  Justify  a  finding  as  to  the 
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paid,^  plaintiff  being  required  to  prove  his  ease,  not 
by  proof  beyond  a  reasonable  doubt,  but  by  a  pre- 
ponderance of  the  evidence.'  In  an  action  by  seller 
to  set  aside  the  saJe  and  recover  possession  of  the 
shares  of  stock,  the  clearest  and  most  convincing 
testimony  is  required  to  overcome  the  terms  of  the 
written  contract;*  and  hence  such  a  contract  can- 
not be  avoided  on  the  ground  of  fraud  or  mistake 
on  plaintiff's  testimony  merely,  supported  only  by 
unsubstantial  circumstances,  and  in  direct  conflict 
with  the  testimony  of  defendant.^'  The  signing  of 
a  memorandum  of  the  purchase  of  certain  shares  in 


a  company  is  an  admission  that  there  ia  snch  a 
eompany,^^  and,  in  the  absence  of  evidence  that 
the  certificates  offered  were  not  g^enuine,  or  were 
not  what  were  known  as  shares  in  such  company, 
or  were  not  what  were  intended  by  the  contract, 
the  purchaser  is  liable  for  the  agreed  price." 

[i  1094]  g.  TiiaL  The  roles  which  govern 
tri^s  in  civil  actions  generally  apply  in  an  action 
on  a  contract  of  sale  of  corporate  stock.^' 

QnOBtioiig  of  law  and  fact.  As  in  other  civil  ac- 
tions,'* questions  of  fact  are  usually  for  the  jury 
to  determine,'*  unless  the  facts  are  undisputed,  or 


value  of  the  stock.    Julia  v.  Crltch- 

fleld,  137  Fed.  989  [aff  147  Fed.  66,  77 
CCA  297  (certiorari  den  203  U.  S.  593, 
27  set  781,  Bl  L.  ed.  SE2)].  (12)  To 
sustain  a  flndlne  as  to  the  amount  of 
loss  arlslngr  under  a  contract  where- 
by defendant  af^reed  to  account  to 
JtlaintltC  for  anjr  loss  resulting  to  the 
atter  from  any  misstatement  by  de- 
fendant as  to  the  financial  condition 
of  a  corporation,  stock  in  which 
plaintiff  sold  to  defendant.  Ofner  v. 
Welgel,  199  Fed.  720,  118  CCA  158. 
(IS)  To  show  that  the  buyer  elected 
to  receive  benefits.  Instead  of  to  re- 
scind, on  discovering  fraud  In  the 
sale.  Rosenberg  v.  McKlnney,  138 
Wis.  381,  120  KW  230.  (14)  To  sus- 
tain findings  In  favor  of  plaintiff  In 
an  action  to  recover  damages  on  an 
alleged  warranty  of  ithe  value  of  cer- 
tain bank  stock.  Robertson  v.  Moses, 
15  N.  D.  361,  108  NW  788.  (15)  To 
sustain  a  judgment  for  defendant 
where  It  showed  that  the  corporate 
stock  given  for  the  notes  sued  on 
became  worthless  by  reason  of  the 
payee's  breach  of  an  agreement,  and 
that  the  maker  refused  to  accept  such 
stock.  McElhlnney  v.  Harte,  98  Nebr. 
229,  152  NW  367. 

[b]  BvidMio*  hald  InmiBalaiit:  (1) 
To  show  a  contract  to  purchase. 
BIkIr  V.  MInzeshelmer,  124  App.  Dlv. 
177,  108  NTS  799.  (2)  To  show  fraud 
in  the  execution  of  tUe  contract. 
Bawden  v.  Taylor,  1S6  111.  A.  443  [aft 
264  III.  464,  98  NE  941];  Marquardt  ▼. 
Bartlett.  173  Iowa  745,  155  NW  1014; 
Smith  v.  r«wisport  Bank,  85  SW  219, 
27  KyX,  406:  McMllIen  v.  Strange,  159 
Wis.  271,  160  NW  434.  (3)  To  war- 
rant n  finding  that  the  buyer  was 
induced  to  purchase  by  false  repre- 
sentations. Rlgler  V.  Reld,  186  Uo. 
A.  Ill,  171  SW  952.  (4)  To  show 
that  a  purchaser  of  corporate  stock 
I>ald  a  part  of  the  consideration  in 
reliance  on  a  statement  of  the  cor- 
poration's secretary  that  It  would  be 
transferred  to  him  on  the  books  of 
the  company.  Moore  v.  Royal  Oak 
Lumber,  etc.,  Co.,  171  Mich.  400,  137 
NW  270.  (5)  To  show,  in  an  action 
to  cancel  a  deed  on  the  ground  that 
plaintiff  bad  been  indirectly  Induced 
to  exchange  his  property  for  defend- 
ant's stock  in  the  corporation  by 
fraud,  that  property  was  exchanged 
for  such  stock.  Bradbury  v.  Smith. 
(Mo.)  181  SW  415.  (6)  To  show  that 
the  buyer  made  an  absolute  tender 
bank  of  the  stock  as  a  condition  pre- 
cedent to  enforcing  security  for  a  re- 
purchase. Alexander  v.  Bosworth,  26 
Cal.  A.  589,  147  P  607.  (7)  To  sus- 
tain a  defense  of  want  of  considera- 
tion. Brumbaugh  v.  Melllnger,  (Ind. 
A.)  120  NE  676. 

[c]  As  to  Joist  owxuunihip  ot 
•took^— Where  on  the'  Issue  of  plain- 
tiff's joint  ownership  with  defendant 
of  stock  transferred  to,  and  paid  for 
by,  defendant,  plaintiff's  evidence 
that,  under  the  contract  of  purchase, 
he  was  to  take  and  pay  for  half  the 
stock,  was  contradicted,  but  It  was 
shown  that  he  was  expected  to  be 
at  the  meeting  of  the  parties  to  con- 
clude the  sale,  and  that  he  endeavor- 
ed to  attend,  that  he  had  arranged 
to  put  up  the  money  for  one  half 
tlie  stock;  that  defendant  for  three 
years  did  not  have  the  stock  trans- 


ferred to  himself,  that  plaintiff  gave 
to  defendant  his  check  for  the 
amount  of  one  half  the  stock,  his 
only  other  Indebtedness  to  defendant 
being  a  much  smaller  amount,  the 
evidence    sustained    a    judgment    for 

Slain  tiff  for  one  half  the  stock, 
lenlger  v.  Sixth  Dlst.  Sanitary  Ex- 
cavating Co.,  49  La.  Ann.  122,  31  S 
172. 

[d1  Talne  of  stock. — (1)  In  an 
action  to  recover  damages  for  fail- 
ure to  deliver  stock  according  to  con- 
tract, evidence  of  the  market  quota- 
tion on  such  stock  on  the  day  on 
which  It  was  to  have  been  delivered 
is  not  sufllclent  to  show  the  value  of 
the  stock  where  it  Is  not  shown  that 
the  quotations  were  not  based  on 
actual  sales.  Wildes  v.  Robinson,  50 
App.  Div.  192,  63  NYS  811.  (2)  Even 
where  the  stock  has  an  established 
market  value,  such  market  value  Is 
but  prima  facie  evidence  of  Its  true 
value  which  is  the  actual  value  of 
stock,  considering  the  corporation  as 
a  going  concern.  Tuthlll  v.  Sherman, 
38  S.  D.  464,  166  NW  4. 

7.  Ariz. — Stelnfeld  v.  Nielsen,  16 
Ariz.  424,  139  P  879. 

Kan. — Gllles  v.  Llnscott,  98  Kan. 
78.  167  P  423. 

Ky.— Goad  v.  Lewis,  174  Ky.  894, 
192  SW  SO;  Bowen  v.  Walton,  142 
Ky.  509,  134  SW  885. 

Minn. — ^Fawkes  v.  Knapp,  138  Minn. 
384,  165  NW  236. 

Mo. — Davis  v.  Forman,  229  Mo. 
27,  129  SW  213;  Flood  v.  Busch,  166 
Mo.  A.  142,  146  SW  73. 

N.  T.— Willets  V.  Poor,  141  App. 
Dlv.  743,  126  NTS  926,  143  App.  Div. 
945  mam,  128  NTS  1150  mem. 

Or. — Joplln  V.  NunnoUy,  67  Or.  666, 
134  P  1177. 

Wash. — Boehme  v.  Broadway  Thea- 
ter Co.,  91  Wash.  104,  167  P  218; 
Harris  v.  Stewart,  72  Wash.  661,  131 
P  212;  Sather  v.  Home  Security  Ssv. 
Bank,  49  Wash.  672,  96  P  229. 

[a]  EvidMuss  held  snflldenti  (1) 
To  show  that  the  sale  had  been  In- 
duced by  fraud.  Hunt  v.  Davis,  98 
Ark.  44,  135  SW  458;  Sheer  v.  Hoyt, 
13  Cal.  A.  682,  110  P  477;  Ellsworth 
V.  Trinkle,  96  Kan.  666,  153  P  543; 
Bradley  v.  Poole,  98  Mass.  169,  93 
AmD  144;  Tarara  v.  Novelty  Electric 
Mfg.  Co.,  136  Minn.  216,  161  NW 
409;  Oerardi  v.  Gardner,  256  Mo.  638, 
164  SW  668;  Joplln  v.  Nunnelly,  67 
Or.  566,  134  P  1177;  Le  Master  v. 
Halley,  (Tex.  Civ.  A.)  176  SW  818; 
Boehme  v.  Broadway  Theater  Co.,  91 
Wash.  104,  167  P  218.  (2)  To  support 
a  finding  in  favor  of  plaintiff.  Davis 
V.  Forman.   229   Mo.   27,   129   SW   213. 

(3)  To  support  a  flndlnk  that  defend- 
ant was  not  guilty  of  fraud.  Gilbert 
V.  Seltz,  170  Mo.  A.  669,  157  SW  118; 
Frey  v.  Stlpp,  224  Pa.  390,  73  A  460. 

(4)  To  sustain  a  finding  that  the 
buyer  rescinded  promptly  on  learning 
of  the  seller's  fraud.  Fawkes  v. 
Knapp,  138  Minn.  384,  165  NW  236. 

[b]  BvldeiUM  hsia  JTisnglnlsiiti  To 
show  that  the  sale  had  been  induced 
by  fraud.  Stelnfeld  v.  Nielsen,  15 
Ariz.  424,  139  P  879;  Bowen  v.  Wal- 
ton, 142  Ky.  509,  134  SW  885;  Latrobe 
V.  Dietrich,  114  Md.  8,  78  A  983; 
Wann  v.  Scullin,  210  Mo.  429,  109  SW 
688;  Dowling  v.  Wheeler,  117  Mo.  A. 
169,  93  SW  924;  Sather  v.  Home  Se- 


curity Sav.  Bank,  49  Wash.  672,  96  P 
229. 

[c]  OS«v  to  rstom  stook. — A  find- 
ing that  an  offer  to  return  the  stock 
was  promptly  made  is  supported  by 
evidence  that  the  stock  was  worth- 
less at,  and  prior  to,  the  commence- 
ment of  the  action.  Helntz  v.  Muel- 
ler. 27  Ind.  A.  42,   69   NE   414. 

&  Arnold  v.  Dodson,  193  III.  A. 
62  [aff  272  111.  377,  112  NE  70];  Mar- 
quardt V.  Bartlett,  173  Iowa  745,  155 
NW  1014. 

[a]  SvtdMW*  haU  snfflolMit:  (1) 
To  support  a  verdict  for  plaintiff. 
Arnold  v.  Dodson,  193  III.  A.«62  [aff 
272  111.  377,  112  NB  70];  Gooch  v. 
Collins,  156  Ky.  282,  160  SW  103S. 
(2)  To  justify  cancellation  of  pur- 
chase-naoney  notes.    Head  v.  Oglesby, 

175  Ky.  613.  194  SW  793. 

[b]  EvtOsBiMlisUI  iBsnlBolenti  (1) 
To  permit  recovery  in  a  suit  to  re- 
scind on  ground  of  fraud  and  deceit. 
Ryan  v.  Miller,  236  Mo.  496,  139  SW 
128,  AnnCasl912D  640.  (2)  To  jus- 
tify setting  aside  verdict  in  favor  of 
plaintiff  in  action  to  recover  pur- 
chase money  paid  on  ground  of  fraud. 
Bradley  v.  Poole,  98  Mass.  169,  93 
AmD  144. 

•.    Ferguson  v.  Akers,  166  Ky.  289, 

176  SW  1149. 

IOl  Ferguson  v.  Akers,  166  Ky. 
289,   176  SW  1149. 

11.  Mann  v.  Williams,  143  Mass. 
394,  9  NB  807. 

18.  Mann  v.  Williams,  143  M^s. 
394,  9  NE  807. 

13.  See  Sales  [35  Cyc  618,  674,  600. 
611,  649];  Trial   [38  Cyc  1511]. 

1^  See  generally  Contracts  ii 
987-1018:  Sales  [85  Cyc  518,  574.  600, 
611,  649;  Trial  [88  Cyc  1511  et  seq]. 

16.  Ark. — Cornish  v.  Friedman,  94 
Ark.  282,  126  SW  1079. 

Colo. — Divine  v.  George,  166  P  242. 

Ind. — Heintz  v.  Mueller,  27  Ind.  A. 
42,  69  NE  414. 

Iowa. — Conger  v.  Lee,  175  Iowa  423, 
167  NW  240. 

Ky. — Bannon  v.  Patrick  Bannon 
Sewer  Pipe  Co..  186  Ky.  556,  119  SW 
1170,   124  P  843. 

Mich.— Vos  V.  Chili.  171  Mich.  695, 
137  NW  209,   43  LRANS  368. 

Mo.— Grassmuck  v.  Ehrler,  (A.)  207 
SW  287;  Kuns  v.  Chouteau,  (A.)  202 
SW  443:  Kill  V.  Dillon,  161  Mo.  A 
86.  131  SW  728. 

N.  T.— Hutton  V.  TuIMs.  93  Misc. 
648.  157  NTS  214. 

N.  C— Kuker  v.  Snow,  149  N.  G 
181.  62  SE  909. 

Oh. — Ashley  V.  Walker,  16  Oh.  Cr. 
Ct.  660,  8  Oh.  Cir.  Dec  286. 

Tex. — McKamey  v.  Jones,  (Civ.  A) 
210  SW  607. 

Va.— Kaln  v.  Angle,  111  Va.  415,  69 
SE  355. 

Wash. — McVay  v.  Reese,  62  Wash. 
562,   114  P  184. 

Wis. — Schwab  v.  Esbenshade,  151 
Wis.    513,   139   NW   420. 

[a]  QiLMrtloaa  luld  vndsr  tlu  svt- 
danoe  for  tbs  Jorys  (1)  Whether 
plaintiff,  who  sold  corporate  stock  to 
defendant,  was  bound  to  see  to  the 
retirement  of  part  of  his  stock  in  or- 
der to  comply  with  his  contract 
Conger  v.  Lee,  175  Iowa  423,  157  NW 
240.  (2)  Whether  the  purchase  or 
sale  was  induced  by  fraud.  Hill  v. 
I  Dillon,   161   Mo.  A.   86,   131   BW  728; 
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different  inferences  cannot  be  reasonably  drawn 
from  the  evidence^  when  they  become  questions  for 
the  eoort  to  determine.'"  A  question  calling  for 
the  construction  of  the  contract  of  sale  is  a  ques- 
tion of  law  for  the  court.*' 

InstractioaB.  As  in  other  civil  actions,'"  the  in- 
structions must  fully  and  clearly  state  the  law  ap- 
plicable to  the  facts  -of  the  case,'^  and  must  be  ap- 
plicable to  the  issues  raised  by  the  pleadings  and 
the  evidence.""  v 

Verdict  and  findinca.  The  rules  which  govern  in 
other  civil  actions  '*  apply  to  the  verdict  and  find- 
ings in  an  action  on  a  contract  of  sale  of  corporate 
stock." 

[i  1095]  13.'  Damages  or  Amount  of  Bmo7> 
ery  "— ».  By  Seller— (1)  In  GmeraL  Where  the 
seller  sues  for  damages  for  breach  of  the  contract 
by  the  buyer,  as  a  general  rule  the  measure  of 
damages  is  the  actual  in^^iries  sustained  by  the 
seller  by  reason  of  the  breach,^*  not  including  re- 


mote d&mageB;'"  but  if  no  actual  damages  are 
shown,  he  is  entitled  to  no  more  than  the  nominal 
damages."'  Where,  in  a  suit  for  rescission  on  the 
ground  of  fraud  of  the  buyerj  the  seller  has  disposed 
of  his  stock  before  the  bill  is  filed  and  the  suit  is 
retained  for  the  assessment  of  damages,  the  same 
rule  as  to  the  time  as  of  which  the  damages  are  to 
be  assessed  exists  as  at  law,  that  is,  the  damages  are. 
to  be  assessed  as  of  the  time  of  the  sale,"'  and 
the  fact  that  the  seller  was  entitled  to  the  stock 
on  rescission  at  the  time  the  bill  was  filed,  if  the 
buyer  then  had  the  stock,  will  not  change  the 
rule.»« 

Nonacceptaoce  of  stock.""  The  general  rule  as  to 
the  measure  of  damages,  where  the  buyer  repudiates 
the  contract  and  refuses  to  receive  and  accept  the 
stock,  is  the  difference  between  the  contract  price 
and  .the  market  value  of  the  stock  at  the  time  and 
place  of  delivery,""  and  where  the  seller,  after  the 
stock  has  been  tendered  and  refused,  assumes  to  be 


Schwab  V.  Eabenshade,  151  Wis.  613,' 
139  rrw  420.  (3)  Whether  the  buyer 
had  waived  the  fraud  and  ratified  the 
transaction.  Schwab  v.  Esbenshade, 
supra.  (4)  Whether  the  seller  acted 
within  a  reasonable  time  In  reselling 
the  stock  upon  the  purchaser's  re- 
fusal to  accept  it.  Ashley  v.  Walker, 
15  Oh.  Clr.  Ct.  660,  8  Oh.  Clr.  Dec. 
285.  (5)  Whether  alleged  represen- 
tations by  the  seller  were  warranties. 
Cornish  v.  Friedman,  94  Ark.  282,  126 
SW  1079'.  (6)  As '.to  what  is  a  rea- 
sonable time  for  the  buyer  to  pur- 
chase stock  after  the  breach  of  the 
seller  to  deliver  to  determine  the 
measure  of  damages.  'Vos  v.  Child, 
171  Mich.  596,  137  NW  209,  43  LRANS 
368.  ( 

[b]  Oapaolty  and  tindiu  baaxumom. 
— ^Where,  In  a  suit  to  set  aside  a 
transfer  of  .stock  on  the  ground  of 
want  of  capacity  and  undue  Influ- 
ence, a  witnoss  present  at  the  trans- 
actlo.i  testlfles  to  the  exact  condition 
exlating  indicating  capacity  and  ab- 
sence of  undue  influence,  and  other 
witnesses  to  facts  of  want  of  capac- 
ity and  the  presence  of  undue  in- 
fluence, questions  of  capacity  and 
undue  Influence  are  for  the  jury. 
Bannon  v.  Louisville  Trust  Co.,  160 
Ky.   401,  150  SW  610. 

16.  Vo»  V.  Child,  171  Mich.  596, 
137  NW  209,  43  LRANS  368;  Ashley 
V.  'Walker,  16  Oh.  Clr.  Ct.  660,  8  Oh. 
Cir.  Dea  285;  Sulzner  v.  Cappeau, 
etc.,  Co.,  238  Pa.   547,  86  A  480. 

[a]  BInotlon  of  'reldlot. — In  re- 
plevin to  recover  a  certiflcate  of 
stock,  on  the  ground  that  the  trans- 
fer was  executed  by  plalntitt,  a  man 
flfty-elght  years  of  age,  under  du- 
ress, direction  of  a  verdict  for  de- 
fendant was  proper,  where  the  only 
evidence  of  duress  is  that  defendant 
threatened  to  arrest  plaintiff's  soli, 
and  it  was  not  shown  that  plaintiff 
was  not  a  man  of  ordinary  firmness, 
and  the  son  at  the  time  was  present 
protesting  that  he  was  not  liable  to 
arrest.  Sulzner  v.  Cappeau,  etc.,  Co., 
238  Fa.  547,  86  A  480. 

17.  Stokes  V.  yoote,  172  N.  T.  327, 
«5  NE  176  [rev  49  App.  Div.  302,  63 
NTS  887],  See  generaUy  Contracts  { 
996. 

[a]  SIuw  the  question  whether 
the  failure  of  a  party  to  an  agree- 
ment to  purchase  all  the  shares  of 
stock  owned  by  another  is  a  breach 
of  the  contract  is  a  pure  question  of 
law.  Stokes  v.  Poote,  172  N.  T.  327, 
65  NK  173  [rev  49  App.  Div.  302,  63 
NTS  887]. 

18.  See  generally  Contracts  {( 
1019-1031;  Sales  [36  Cyc  618,  676,  601, 
611,  660];  Trial  [38  Cyc  1594  et 
seq]. 

19.  Ark. — Cornish  v.  Friedman,  94 
Ark.  282,  126  SW  1079;  Wolfort  v. 
Bochbaum,  117  SW  525. 

Colo. — Gregg  v.  Hayes,  27  Colo.  A. 
412,  149  P  1065.  I 


Ky. — Bannon  v.  Patrick  Bannon 
Sewer  Pipe  Co.,  136  Ky.  556,  119  SW 
1170,  124  V  843. 

Mo. — Pounds  v.  Coburn,  210  Mo. 
115,  107   SW  1080. 

Nebr. — Jakway  v.  Proudflt,  76 
Nebr.  62.  106  NW  1039,  109  NW  888, 
14  AnnCas  258. 

Pa. — McBlwee  v.  Chandler,  198  Pa. 
575,  48  A- 475. 

S.  •  C. — Her  v.  Jennings,  87  S.  C. 
87,  68  SB  1041. 

[a]  UistrootioBa  lield  mtoimoiu^— 
(1)  As  to  the  measure  of  damages  In 
an  action  to  rescind  a  contract  for 
the  purchase  of  stock  on  the  ground 
of  defendant's  fraudulent  representa- 
tions. Gregg  V.  Hayes,  27  Colo.  A. 
412,  149  P  1056.  (2)  An  instruction, 
alTowing  the  jury  to 'find  a  seller  of 
corporate  stock  liable  to  the  buyer 
If  he  made  untrue  representations  as 
to  the  financial  condition  of  the  cor- 
poration and  the  buyer  relied  there- 
on In  making  the  purchase,  errone- 
ously made  the  seller  liable,  even  If 
he  made  such  representations  only 
as  a  matter  of  opinion,  belief.  Judg- 
ment, or  estimate,  which  would  not 
be  a  warranty.  Cornish  v.  Friedman, 
94  Ark.  282,  126  SW  1079. 

ao.  Kinser  v.  Cowie,  236  111.  383, 
86  NB  623,  186  AmSR  221  [aft  138 
111.  A.  143];  Arnold  v.  Dodson,  193 
111.  A.  62  (aff  272  111.  377.  112  NE 
70];  Shults  V.  Miller-Hamilton,  189 
111.  A.  896;  Thompson  v.  National 
Bank  of/ Commerce,  151  Mo.  A.  418, 
132  SW  27;  Gaines  v;  McAllister,  122 
N.  C.  340,  29  SB  844;  McEIwee  v. 
Chandler,  198  Pa.  676,  48  A  476; 
Rumsey  v.  Shaw,  25  Pa.  Super.  386 
[aff  212  Pa.  576,  61  A  1109]. 

[a]  dstrocittona  IMIA  enNnweas. — 
(1)  In  an  action  to  recover  the  price 
paid  by  plaintiff  to  defendants  for  the 
purchase  of  corporate  stock,  the  cer- 
tificates for  which  defendants  refused 
to  deliver,  and  which  never  were 
transferred  to  plaintiff  on  the  books 
of  the  company,  it  Is  no  defense  that 
plaintiff  had  title  to  the  stock,  and 
instructions  baaed  on  such  an  hypo- 
thesis are  properly  refused.  Kinser 
V.  Cowie.  285  III.  38S.  85  NE  623,  126 
AmSR  221  [aff  138  111.  A.  143].  (2) 
Where,  In  an  action  to  recover  the 
selling  price  of  stock,  the  defense  Is 
false  representations  on  the  part  of 
the  seller.  Inducing  defendants  to 
purchase,  an  Instruction  that,  if 
plaintiff  had  obtained  the  stock  so 
sold  under  a  void  contract  with  the 
corporation,  he  could  not  recover,  is 
not  pertinent  to  the  issues.  Gaines  v. 
McAllister,  122  N.  C.  340,  29  SE  844. 
(■3)  Where,  In  an  action  to  recover 
the  price  paid  for  stock  because  of 
misrepresentation  of  the  sellers,  they 
contended  they  were  not  liable,  as 
they  had  acted  only  as  custodians  for 
the  corporation,  and  plaintiff  testified 
he  knew  the  sellers  in  no  other  ca- 
pacity  than   that  of   principals,  and 


the  e-vidence  of  defendants  indicated 
that  they  were  principally  interested, 
if  not  the  sole  owners,  It  was  proper 
to  refuse  to  charge  on  the  theory  of 
the  defense.  McElwee  v.  Chandler, 
188  Pa.  575,   48  A  476. 

21.  See  generally  Contracts  { 
1033;  Sales  [36  Cyc  578,  601,  661]; 
Trial  [38  Cyc  1868  et.  seq]. 

aa.  Geraghty  v.  Randall,  18  Colo. 
A.  194,  70  P  767;  Ralche  v.  Morrison, 
47  Mont.  127,  130  P  1074;  Mlddleton 
V.  Wooster,  171  NTS  693. 

[a]  A>  to  franfl,  Where,  in  an 
action  by  the  buyer  for  rescission 
and  recovery  of  the  purchase  money 
on-  the  ground  of  fraud,  the  Jury  find 
generally  for  plaintiff  and  in  answer 
to  a  special  interrogative  find  that 
defendant  has  been  guilty  of  fraud, 
and  the  court  sets  aside  the  answer 
to  the  Interrogative  and  enters  Judg- 
ment on  the  general  verdict,  the  ac- 
tion of  the  court  is  not  a  finding  tliat 
there  was  ne  fraud  but  a  finding  that 
there  was  not  sufficient  evidence  of 
fraud.  Geraghty  v.  Randall,  18  Colo. 
A.  194,  70  P  767. 

[b]  OonaidsratiOB     for     opUoa.^ 

A  finding  that  the  option  given  plain- 
tiff .by  defendant  selling  stock  at  a 
certain  time  was  given  as  an  Induce- 
ment for  plaintiff  to  buy  the  stock, 
and  so  had  consideration,  is  war- 
ranted, although  defendant  testified 
to  the  contrary,  where  his  testimony 
in  several  respects  is  self-contradlc-^ 
tory  and  confusing  and  attorney  tes- 
tliles  to  an  admipslon  of  defendant  to 
the  contrary.  Ralche  v.  Morrison,  47 
Mont.tt27,  130  P  1074. 

S3.  DamaMB  mnarally  see  Dam- 
ages 17  C.  JT  p  699. 

184.  G.  W.  Baker  Macb.  Co.  v.  TJ.  S. 
Fire  Apparatus  Co.,  (Del.)  97  A  613 
[rev  10  Del.  Ch.  421,  96  A  294];  Fos- 
dick  V.  Green,  27  Oh.  St  484,  22  AmR 
328.     See    generally    Sales    [36    Cyc 

m.  Eustice  v.  Meytrott,  100  Ark. 
510.  140  SW  690. 

[a]  laOM  Of  latezert  la  propwtr. 
— One  suing  for  breach  of  contract 
to  buy  stock  In  a  mining  company 
cannot  recover  for  any  loss  of  inter- 
est in  the  mine,  or  to  his  stock  there- 
in, through  failure  to  secure  the 
money,  for  which  the  stock  was  to  be 
sold  defe.ndant,  to  continue  operation 
of  the  mine.  Eustice  v.  Meytrott,  100 
Ark.  610,  140  SW  690. 

ae.  Leathe  v.  Needles,  81  IIL  A. 
134. 

97.  Stewart  v.  Joyce,  206  Mass. 
371,   91   NE   555. 

aa.  Stewart  v.  Joyce,  206  Mass. 
371,  91  NE  656. 

89.  See  generally  Sales  [36  Cyc 
692]. 

80.  Ark. — Eustice  v.  Meytrott,  100 
Ark.  610,   140  SW  590. 

Del. — G.    W.    Baker    Mach.    Co.    v. 

U.    S.   Fire   Apparatus  Co.,    97   A   618 

[rev  10 -Del.  Ch.  421,  ,96  AJIMi^  I  r> 
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the  owner  thereof,  he  ean  recover  only  saoh  differ- 
ence ;'^  bat  the  fact  that  the  seller  afterward  re- 
conps  himself  by  making  advantageous  sales  of  the 
stock  does  not  lessen  or  alter  the  liability  of  the 
purchaser.*^  Where,  however,  the  sale  is  not  one 
of  a  general  character,  bnt  is  a  sale  by  which  the 
seller  is  to  be  paid  a  specified  snm  for  specific  stock, 
a  transfer  of  which  he  tenders  to  the  buyer,  the 
measure  of  damages  for  the  buyer's  refusal  to  take 
such  stock  is  the  contract  price/'  and  not  the  dif- 
ference between  such  price  and  the  value  of -the 
stock  at  the  time  of  the  alleged  breach  of  con- 
tract." 

Besale.*'  Where  the  seller  makes  a  sale  of  the 
stock  as  agent  of  the  buyer,  the  measure  of  dam- 
ages for  the  buyer's  l^reach  of  contract  is  the  dif- 
ference between  the  amount  received  on  such  sale, 
if  less  than  the  contract  price,  and  the  purchase 
price  as  agreed  upon,"  together  with  the  expense  of 
the  sale,^^  provided  notice  of  the  intention  to  resell 
is  given  to  the  buyer,'^  the  resale  is  made  within 
a  reasonable  time,^°  and  all  proper  measures  are 


Iowa. — Hamilton  v.  Flnnegan,  117 
Iowa  623.  91  NW  10S9. 

N.  H. — Band  v.  White  Mountain  B. 
Co.,  40  N.  H.  79. 

Bng. — Jamal  v.  Dawood,  [1916]  1 
A.  C.  175,  L.  R.  13  Indian  App.  6. 

Ont. — Sharpe  v.  White,  25  Ont  L. 
298,  Z  OntWN  849,  18  OntWR  801,  20 
OntWR  822. 

31.  Hamilton  v.  nnnegan,  117 
Iowa  623,   91   NW  1039. 

33.  Jamal  v.  Dawood,  [19161  1  A. 
C.  17B,  L.  R.  43  Indian  App.  6;  Sharpe 
V.  White,  26  Ont.  L.  298,  2  OntWN 
849,  18  OntWR  801,  2«  OntWR  822. 

38,  Pittsburgh  Hardware,  etc.,  Co. 
V.  Sown,  174  Fed.  981,  98  CCA  693: 
Pearson  v.  Mason,  120  Mass.  63; 
Reynolds  v.  Callender,  19  Pa.  Super. 
610. 

[a]  ZUnstratloB^— Where  defend- 
ant contracts  to  purchase  certain 
stock  then  owned  by  plaintiff,  for  an 
agreed  price,  and  a  tender  of  the 
stock  Is  male  before  an  action  Is 
brought,  and  a  renewal  of  the  tender 
at  the  trial,  plaintiff  is  entitled  to 
recover  as  his  damages  the  whole 
price  that  defendant  agreed  to  pay. 
Pearson  v.  Mason,  120  Mass.  53. 

9i,  Pittsburgh  Hardware,  etc.,  Co. 
V.  Sown,  174  Fed.  981,  98  CCA  593; 
Reynolds  v.  Callender,  19  Pa.  Super. 
610. 

3S.  See  generally  Sales  [35  Cyc 
B97J. 

se.  U.  S. — Clews  v.  Jamleson,  182 
U.  S.  461,  21  set  846,  45  L.  e«.  1183 
[rev  96  Fed.  648.  88  CCA  473]. 

Del. — Q.  W.  Baker  Mach.  Co.  v. 
U.  S.  Fire  Apparatus  Co.,  97  A  »13 
[rev   10   Del.    Ch.   421,   96   A   294], 

111.— Osgood  V.  Skinner,  211  111.  228, 
71   NB   869    [aff   111   111.   A.  606]. 

Iowa. — Hamilton  v.  Ftnnegan,  117 
Iowa  623,  91  NW  1089. 

Ky. — Lebus  v.  Roode,  16  KyL  128. 

Oh. — ^Ashley  v.  Walker,  IB  Oh.  CIr. 
Ot.  660.  8  Oh.  Cir.  Deo.  285. 

37.  AsWcy  V.  Walker,  IS  Oh.  Clr. 
Ct.   660,   8   Oh.  Clr.  Dec.   286. 

3&  Clews  V.  Jamleson,  182  U.  8. 
451,  -21  set  835,  45  L.  ed.  1185  [rev 
96  Fed.  648,  38  CCA  473];  Q.  W. 
Baker   Mach.   Co.   v.   U.   S.   Fire  Ap- 

?aratus   Co.,    (Del.)    97    A    613    [rev 
0  Del.  Ch.  421,  95  A  294]. 

38.  T..obus  V.  Roode,  16  KyL  128; 
Vaupell  V.  Woodward,  2  Sandf.  Ch. 
(N.  Y.)  148;  Ashley  v.  Walker,  15 
Oh.  Cir.  Ct.  660,  8  Oh.  Clr.  I>ec 
285. 

[a]  Xmmediata  mlm  not  zwanlnd. 
^(1)  It  is  not  necessary,  although 
the  price  of  the  shares  is  on  a  de- 
cline, that  the  seller  should  resell 
immediately  after  default  by  the  buy- 
er: it  Is  sufncient  that  the  right  is 
exercised   within  a  reasonable   time. 


Lebus  V.  Roode,  16  KyL  128.  (2) 
On  a  sale  of  stock  deliverable  at  a 
future  day  It  IS  not  necessary,  under 
the  act  against  stockjobbing,  that  the 
vendor.  In  order  to  recover  damages, 
on  the  refusal  of  the  buyer  to  receive 
tt)e  stock,  should  make  a  resale  Im- 
mediately of  the  stock,  and  an  actual 
transfer  of  it,  Vaupell  v.  Woodward, 
2  Sandf.  Ch.  (N.  Y.)  143. 

4a  U.  S. — Clews  V.  Jamleson,  182 
U.  S.  461,  21  set  846,  45  L.  ed.  1183 
[rev  96  Fed.  648,  38  CCA  473]. 

Del. — G.  W.  Baker  Mach.  Co.  v. 
U.  S.  Fire  Apparatus  Co.,  97  A  613 
[rev  10  Del.  Ch.  421,  95  A  294]. 

Md. — Woodward  v.  Dudley  A.  Tyng 
Co.,  123  Md.  98,  91  A  166. 

Oh. — Ashley  v.  Walker,  15  Oh.  Clr. 
Ct.  660.   8   Oh.  Cir.  Dec.   285. 

Bng. — Jamal  v.  Dawood,  [1916]  1 
A.  C.  175,  L.  R.  43  Indian  App.  6. 

[a]  ZUnstvatlon. — ^A  sale  of  stock 
bought  on  an  exchange  to  the  high- 
est bidder  is  a  fair  basis  upon  which 
to  determine  the  amount  of  dam- 
ages sustained  by  a  purchaser's  re- 
fusal to  take  the  atodt,  whenHtt  the 
time  of  the  sale  the  exchange  has 
been  dosed  by  order  of  its  governing 
comriilttee,  and  the  sale  is  made  to 
the  highest  bidder  after  proper  notice 
to  the  purchaser,  with  opportunity 
for  full  and  open  competition.  Clews 
V.  Jamle&on,  182  U.  S.  461,  21  SCt  845, 
46  L.  ed.  1188  [rev  96  Fed.  648,  88 
CCA  478]. 

[b]  OnatOBtazT  metltod.  —  Where 
on  such  a  resale  the  seller  adopts  the 
customary  methods  used  in  buying 
and  selling  stook,  it  cannot  be  said 
as  a  matter  of  law  that  due  dlli- 
genoe  was  not  exercised  by  him  in 
selling  the  stock.  Woodward  v.  Dud- 
ley A.  Tyng  Co.,  123  Md.  98,  91  A 
166. 

41.  Mqaldated  AMnaffMI  gnumUj 
see  Damages  {{  231-267. 

43.  Friedman  v.  Padmore.  103 
Wash.  562,  175  P  163. 

[a]  Bui*  appUa&i — Under  a  con- 
tract to  buy  stock,  and  to  save  the 
seller  harmless  from  Indebtedness  to 
the  company  for  advances,  and  pledg- 
ing three  thousand  shares  to  secure 
the  buyer's  performance,  which  were 
to  belong  to  him  on  payment  of  two- 
thousand  five  hundred  dollars,  and 
making  his  payments  the  measure  of 
damages  for  forfeiture,  the  seller,  on 
a  forfeiture,  could  recover  nothing 
above  the  amount  of  such  payments. 
Friedman  v.  Padmore,  103  Wash.  562, 
175  P  163. 

43.  Friedman  v.  Padmore,  103 
Wash.  562,  176  P  168. 

44.  See  supra  S  1684. 
46.     Ark. — Stifft  v.  Stlewel,  91  Ark. 

446,  125  SW  1008,  18  AnnCas  597. 


taken  to  procure  a  fair  and  favorable  sale.** 

Uanidatad  damages.*^  The  parties  may  contract 
that  if  the  whole  contract  is  not  performed  by  the 
purchaser  the  damages  shall  be  measured  by  the 
sums  paid  in  part  perform{uice,*'  although  they  have 
agreed  that  part  of  the  eitock  will  stand  as  a  pledge 
for  the  performance  of  the  whole  contract.*' 

[4  1096]  (2)  Eecovery  of  Price,  Where  the 
seller  elects  to  hold  the  stock  for  the  purchaser  and 
sue  for  the  purchase  priee,V  the  amount  of  recovery 
for  the  purchaser's  breach  of  the  contract  is  usually 
the  price  agreed  upon,  or  the  unpaid  portion  there- 
of," regardless  of  the  actual  worth  of  the  stock,*' 
and  not.  the  difference  between  the  agreed  price  and 
the  market  value  of  the  stock  at  the  time  the  con- 
tract was  broken.*^ 

[i  1097]  b.  By  Buyer  *a—(l)  la  <Ston«imL  In 
an  action  for  a  breach  of  the  contract  by  the  seller, 
the  buyer  is  entitled  to -recover  the  actual  damages 
he  has  sustained,*^  and,  in  case  of  fraud  inducing 
the  purchase  of  .stock,  it  is  the  difference  in  value 
between  the  stock  delivered  and  the  fatock  which 

i.?y;T'fe3'*'"  ^-  Sullivan,  101  SW 
940,   31  I^L  227. 

La. — Longino  v.  Webb  Press  Co.. 
132  La.  26,  60  S  707. 

^»J**"»^:~ri!?"«  ^'  Symonds,  216  Mass. 
595,  104  NB  476. 

N.  Y. — ^Reed  v.  Hayt,  17  NB  418 
[aff  51  N.  Y.  Super.  121];  Cowan  v. 
DeHart,  84  NYS  676. 

Pa. — Reynolds  v.  Callender,  19  Pa. 
Super.  610;  Mcbley  v.  Morgan,  8  Pa. 
Cas.  105,  6  A  694. 

See  generally  Sales  [36  Cyc  S791. 

[a]  DeoTss  as  to  pcoportfam  of  •«- 
■•*•■ — ^Where  a  contract  provides  for 
transfer  of  a  portion  of  the  assets  of 
a  corporation  to  a  stockholder,  in  con- 
sideration of  a  transfer  of  her  shares 
to  one  who  will  thereby  obtain  the 
control,  subject  to  a  proportion  of 
debts,  and  the  settlement  is  prevent- 
ed by  a  dispute  as  to  .what  were  as- 
sets and  liabilities,  and  defendant 
has  failed  to  prove  the  debts  with 
reasonable  certainty,  plaintiff  will  be 
granted  judgment  for  her  proportion 
of  the  assets,  subject  to  deductions 
on  future  settlement.  Longino  v. 
Webb  Press  Co.,  132  La.  25,  60  S  707. 

46.  Long  V.  Symonds,  216  Mass. 
695,  104  NB  476. 

47.  Lydon  v.  Sullivan,  101  SW 
940,  31  KyL  227;  Reed  v.  Hayt. 
(N.  Y.)  17  NB  418  [aff  61  N.  Y.  Super. 

48.  See  generally  Sales  [S5  Cyc 
632]. 

43.  TU. — Brlckson  v.  Sherwood, 
171  111.  A.  426. 

Mich.— Huobard  v.  Oliver,  173  Mich. 
337,  139  NW  77. 

Minn. — Tarara  v.  Novelty  Blectrlc 
Mfg.  Co.,  136  Minn.  216,  161  NW 
409. 

Mo. — State  V.  Regent  Laundry  Co., 
(A.)   190  SW  961. 

Va. — Bnders  v.  Board  of  Public 
Works,  1  Oratt.  (42  Va.)  364. 

Ont. — Qoodall  v.  Clarke,  23  Ont.  L. 
57,  2  OntWN  667,  18  OntWR  185  [aff 
21  Ont  L.  614,  16  OntWR  820,  18  Ann 
Cas  606,  and  app  quashed  44  Clan.  S. 
C.  284]. 

[a]  BzpMUMS  aaA  loss  of  tiaM«— 
In  an  action  for  money  paid  and  for 
fraud  of  officers  of  the  corporation 
Inducing  plaintiff's  purchase  of  stock, 
plalntifrs  expenses  and  value  of  his 
lost  time  while  operating  the  corpo- 
ration's business  under  an  agreement 
are  not  to  be  Included  as  damages. 
Tarara  v.  Novelty  Blectrlc  Mfg.  Co., 
136  Minn.  216.   161  NW   409. 

[b]  m«]^lirolUM*. — On  a  breach  of 
contract  to  repurchase  stock  for  the 
price  paid,  the  measure  of  damages 
Is  the  dlfferencb  between  the  contract 
price   and   the   market   price  at  the 


For  later  oaaes,  dovelopaMBts  and  ehaafwi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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would  have  been  deliverad  if  the  representations  had 
been  true,'**  or  the  difference  between  the  prioe  paid 
and  the  tme  valne  of  the  stock  at  the  date  of  the 
purchase,"  or  at  the  time  of  the  discovery  of  the 
frand,'*  together  with  interest,  in  the  jury's  dis- 
eretion.**  He  is  not  entitled  to  recover  more  than 
the  actnal  damages,^  and  where  no  actual  damages 
are  shown,  he  may,  if  there  has  been  a  breach  of  the 
contract,  recover  only  nominal  damages,"  as  where 
it  wppears  -that  the  stock  is  valneless.'' 

KcoidaliTeiy.'*  In  case  of  a  nondelivery  of  stock 
in  accordance  with  the  contract,  if  the  purchase 
price  has  been  paid,  the  general  measure  of  dam- 
i^;es  is  the  actual  or  market  value  of  the  stock  at 
the  time  when  delivery  should  have  been  made,  or 

time  and  plao*  of  redelivery.  Erlck- 
son  V.  Hherwood,  171  111.  A.  42S. 

BOl  Goodwin  V.  Dick,  220  Mase. 
556,  107  NE  925.  See  generally  Fraud 
[20  Cyc  132]. 

»1.  LlKOn  V.  Minton,  <Ky.)  126 
SW  304. 

SB.  Allan  v.  UcLennan,  23  B.  C. 
SIS,  31  DomLR  617,  36  WestLR  613 
[allowing  app   10   WestWkly   941]. 

[a]  IB  aa  aotloa  to  Mt  aald*  a 
mlm,  on  the  ground  of  fraud,  the 
measure  of  damages  Is  the  difference 
In  valae  of  the  shares  with  all  their 
Incidents,  at  the  time  of  discovery 
of  the  deceit,  and  -nhat  was  paid  for 
them.  Allan  v.  McLennan,  23  B.  C. 
615,  SI  DomLR  617,  36  WestLR  613 
[allowing  app  10  WeatWkly  941]. 

83.  Llgon  T.  Minton,  (Ky.)  125  SW 
304. 

a*.  HcCormick  v.  Badham,  (Ala.) 
77  S  736;  Spencer  v.  Hardin,  149  App. 
Dlv.  867,  184  NTS  878. 

[a]  BzoMMlv*  damafiM, — A  recov- 
ery for  a  nondelivery  of  stock  at  a 
value  of  fifteen  cents  a  share  under 
a  contract  which  necessitates  a  de- 


mand in  order  to  put  defendant  In 
default  is  excessive,  where  the  only 
demand  shown  is  made  after  the  com- 
pany Issuing  the  stock  has  failed. 
Spencer  v.  Hardin,  149  App.  Div.  667, 
134  NTS  373. 

[b]  Ibzkst  VBlne^— Although  the 
seller  agreed  to  sell  stock  of  the  buy- 
er to  a  third  person,  and  account  for 
a  stipulated  price  obtained,  the  buyer 
in  the  absence  of  a  showing  as  to 
what  the  seller  would  have  realized 
by  forcing  a  third  person  to  per- 
form or  that  the  amount  stipulated 
was  realised  by  the  sale  made  can  re- 
cover only  the  market  value.  Mc- 
Oormick  v.  Badham,  (Ala.)  77  S  736. 

55.  Roder  v.  Niles,  61  Ind.  A.  4, 
111  NE  340. 

56.  Roder  v.  Nlles,  61  Ind.  A.  4, 
111  NE  340:  Gibson  v.  Whip  Pub. 
Co.,  28  Mo.  A.  460;  Barnes  v.  Brown, 
130  N.  Y.  372.  29  NE  760  [rev  65  Hun 
339,  8  NTS  884]. 

[a]  WlLsre  westook  has  not  Imcb 
tanwd  and  has  no  actual  or  market 
value,  only  nominal  damages  can  be 
awarded,  although  It  would  cost  par 
value  to  procure  the  stock.  Barnes 
v.  Brown,  130  N.  T.  372,  29  NB  760 
[rev  53  Hun  339,  8  NTS  834]. 

67.  Bee  generally  Sales  [36  Cyc 
633]. 

58.  U.  S. — Tayloo  v.  Turner,  28  P. 
Cas.  No.  13,770,  2  Cranch  C.  C.  203. 

Ark. — Beaty  y.  JohLston,  66  Ark. 
529,  62  SW  129. 

Colo.-T-Shuler ,  v.  Allam,  46  Colo. 
872,  101  P  860. 

Ind.— Roder  v.  Nlles,  61  Ind.  A. 
4.  Ill  NB  840. 

Ky.— White  V.  Jouett,  147  Ky.  197, 
144  SW  66. 

•  Me. — ^Porter  v.  Buckfleld  Branch  R. 
Co.,  82  Me.  689. 

Md. — Alexander  v.  Webster,  6  Md. 
359.- 

Hass. — Eastern  R.  CO.  v.  Benedict, 
10  Oray  212;  Wyman  v.  American 
Powder  Co.,   8  Cash.   168. 

Mo. — Gibson  V.  Whip  Pub.  Co.,  28 
Mo.  A.  460. 

Nev. — Richards  v.  Vermllyea,  176  P 
188. 


N.  H.-'-Plnkerton  v.  Uanchester, 
etc.,  R.  Co.,  42  N.  H.  424. 

Tex. — Dlgnowlly  v.  '  Elmendorf, 
(Civ.  A.)   40  SW  1006. 

Wash. — Belden  v.  Krom,  34  Wash. 
184.  76  P  636. 

Wis. — Noonan  v.  Haley,  17  Wis. 
314,  84  AmD  742. 

N.  S. — Means  v.  Whitney,  24  CanL 
TOccNotes  93.  £37. 

[a]  Hot  par  vlw>— Where  certifi- 
cates of  stock  are  rightfully  demand- 
ed, but  are  not  furnished,  the  meas- 
ure of  damages  is  not  their  par 
value,  but  their  market  value.  Por- 
ter V.  Buckfleld  Branch  R.  Co.,  32  Me. 
539. 

[b]  HUM  of  d«iiiia«<l(— In  an  ac- 
tion for  not  delivering  stock  accord- 
ing to  an  order  which  specifies  no 
time  of  delivery,  the  measure  of  dam- 
ages is  the  value  of  the  stock  when 
demanded.  Eastern  R.  Co.  v.  Bene- 
dict, 10  Gray  (Mass.)  212. 

[c]  Vartlal  teadar. — Where  de- 
fendant tenders  to  plaintiff  only  one 
half  as  much  stock  as 'he  is  entitled 
to  under  a  contract,  in  an  action  for 
its  breach,  plaintiff  is  entitled  to  a 
Judgment  for  the  value  of  the  stock 
due  and  not  tendered,  as  well  as  for 
the  stock  tendered  by  defendant. 
Shuler  v.  Allam,  46  Colo.  872,  101  P 
350. 

50.  Vos  V.  ChUd,  171  Mich.  695, 
187  NW  209,  48  L.RANS  368;  Barnes 
v.  Brown,  180  N.  T.  872,  29  NB  760 
[rev  55  Hjn  839,  S  NTS  834];  Baker 
v.  Drake,  63  N.  T.  211,  13  AmR  607 
[overr  Markham  v.  Jaudon,  41  N.  T. 
236];  Joseph  v.  Sulzberger,  136  App. 
Dlv.  499,  121  NTS  73. 

[a]  SIsoBSSfam  of  mU.— "In  sev- 
eral of  the  States  the  ordinary  rule 
of  damages  for  a  failure  to  deliver 
personal  property  seems  to  have  been 
enlarged  in  the  case  of  a  failure  to 
deliver  stocks  in  accordance  with 
the  contract.  This  exception  to  th« 
general  rule  and  the  reasons  which 
gave  rise  to  it  are  well  stated  by  Mr. 
Justice  Sanborn  in  McKinley  v.  Wil- 
liams. 74  Fed.  94,  20  CCA  312: 
'Compensation  is  the  general  stand- 
ard for  the  measure  of  damages.  It 
is  the  actual  and  proximate  loss 
caused  by  the  wrong  for  which  the 
plaintiff  is  entitled  to  Indemnity. 
Hence  the  general  rule  is  that  the 
measure  of  damages  for  the  failure 
to  deliver  property  according  to  the 
contract,  or  for  its  conversion.  Is  the 
value  of  the  property  at  the  time  it 
was  to  be  delivered,  or  at  the  time 
\t  was  converted.  This  general  rule, 
however,  has  been  found  inadequate 
to  furnish  just  Indemnity  for  the 
losses  occasioned  by  the  conversion 
of,  or  the  wrongful  failure  to  deliver, 
stocks  and  other  piopertles  of  like 
character,  the  values  of  which  are 
subject  to  frequent  and  wide  fluctua- 
tions. The  general  rule  gives  to  the 
agent,  broker,  or  person  in  posses- 
sion of  such  property  that  is  really 
valuable  frequent  opportunity  to 
convert  it  to  his  own  use,  at  a  time 
when  its  market  price  is  far  below 
its  actual  value,'  and  thus  offers  a 
prize  for  the  breach  of  duty,  while  it 
often  leaves  the  injured  party  rem- 
ediless.    To   prevent   this   Injustice. 


in  other  words  at  the  time  of  the  breach  of  the 
contract.**  But  in  some  jurisdictions  the  highest 
market  valu^  of  the  stock  within  a  reasonable  time 
after  the  bretich,  for  the  jjurchaser  to  procure  other 
stock,'"  or  its  highest  price  in  the  niaiket  at  any' 
tim6  after  demand  and  refusal,'"  or  at  any  time 
between  the  breach  and  the  trial,'^  or  its  value  at 
the  time  of  the  trial  where  it  has  risen  in  value  after 
the  default,**  is  adopted  as  furnishing  the  guide  to 
the  proper  measure  of  damages.  Where  the  pur- 
chase price  has  not  been  paid,  the  measure  of  dam- 
ages is  ordinarily  the  difference,  if  any,  between  the 
contract  price  and  the  market  value  of  the  stock  at 
the  time  when  and  where  it  should  have  been  deliv- 
ered," together  with  interest  thereon  from  the  time 

and  to  throw  the  chance  of  this  loss 
upon  him  who  inflicts,  rather  than 
upon  him  who  suffers,  the  wrong,  an 
exception  has  been  ingrafted  upon 
this  general  rule.  It  is  founded  up- 
on the  proposition  that  he  who  de- 
prives another  of  the  possession  and 
control  of  such  property  ought  to  as- 
sume the  risk  of  in«  fluctuations  in 
its  market  value,  until  its  owner,  by 
purchase  or  sale,  can  restore  himself 
to  the  condition  in  ▼  hich  he  would 
have  been  if  his  property  had  not 
been  wrongfully  taken.  It  rests  up- 
on the  proposition  that  the  risk  of 
the  market  during  this  time  should 
be  assumed  by  the  perpetrator,  not 
by  the  victim,  of  the  wrong.  The 
exception  is  that  the  measure  of 
damages  for  the  failure  to  sell  or  to 
deliver  stocks  and  like  speculative 
property,  or  for  the  conversion  there- 
of, is  the  highest  market  value  which 
the  property  attains  between  the 
time  when  the  contract  required  Its 
sale  or  delivery,  or  the  time  of  its 
conversion,,  and  the  expiration  of  a 
reasonable  time,  to  enable  the  owner 
to  put  himself  In  statu  quo,  after  no- 
tice to  him  of  the  failure  to  comply 
with  the  contract  or  of  the  conver- 
sion." "  Vos  v.  Child,  171  Mich.  596, 
597,  137  NW  209,  43  LRANS  368. 

60.  Gray  v.  Kemp,  88  Va.  201,  16 
SE  226.  But  see  Orange,  etc.,  R.  Co. 
V.  Fulvey,  17  Gratt.  (58  Va.)  866 
(holding  that  the  measure  of  dam- 
ages is  the  value  of  the  stock  at  the 
time  it  should  have  been  delivered). 

[a]  Bnls  appUsd. — ^Where  plain- 
tiff bought  certain  shares  of  stock 
from  defendant,  paying  him  therefor, 
and  accepting  his  order  for  the  trans- 
fer thereof,  and  on  presentation  of 
the  order  to  the  secretary  of  the 
company,  he  refused  the  transfer,  al- 
leging that  defendant  owned  no  stoclc, 
for  the  reason  that  he  was  In  arrears 
on  his  assessments,  and  defendant 
was  subsequently  requested  to  de- 
liver the  stock,  and  promised  to  do 
so,  but  failed,  and  finally  offered  to 
refund  the  money,  which  plalntUC 
declined,  plaintiff  was  entitled  to  re- 
cover the  value  of  the  stock.  Gray 
v.  Kemp,  88  Va.  201,  16  SE  226. 

61.  Musgrave  v.  Beckendorff,  6S 
Fa.  310;  Reitenbaugh  v.  Ludwick,  31 
Pa.  131;  Montgomery  Bank  v.  Reese. 
26  Pa.  143. 

ea.  West  V.  Pritchard.  19  Conn. 
212;  Shepherd  v.  Johnson,  2  Bast 
211,  102  Reprint  349. 

63.  Ul.— Farson  v.  Buder,  187  lU. 
A.  318. 

Me. — Darling  v.  Bradstreet,  118  Me. 
136,  93  A  60. 

Mass, — ^Elaatem  R.  Co.  v.  Benedict, 
10  Gray  212. 

N.  T. — Sloan  v.  McKane,  131  App. 
Dlv.  244,  115  NTS  648;  Wildes  v.  Rob- 
inson, 60  App.  Div.  192,  63  NTS  811; 
Chirrie  v.  White,  31  N.  Y.  Super.  166. 
6  AbbPrNS  352,  37  HowPr  330  [rev 
on  other  grounds  45  N.  T.  822];  Hut- 
ton  V.  Tullis,  98  Misa  648,  157  NTS 
214. 

Pa. — Montgomery  Bank  v.  Reese,  26 
Pa.  148. 

Tenn. — ^Doak   v.    anapp,    1    Ooldw. 
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of  the  breach,**  or  ^th  the  difference  betveen  the 
interest  on  the  consideration  and  the  dividends  on 
the  stock,**  It  has  been  held,  howeTer^  that  where 
the  contract  is  to  ^ve  a  certain  numbef'  of  shares  of 
stock  in  consideration  of  the  assignment  of  specific 
property,  which  has  not  been  assigned,  the  measure 
of  damages  on  a  refusal  to  give  the  stock  in  an  ac- 
tion for  a  breach  of  .the  contract  is  the  value  of  the 
|HY>perty,  and  the  value  of  the  stock  at  any  time 
other -than  at  the  date  of  the  contract  is  imma- 
terial.** Under  some  statutes,  the  measure  of  dam- 
ages is  held  to  be  the  excess,  if  any,  of  the  value 
of  the  stock  to  the  buyer  over  the  purchase  price 
under  the  contract.*' 

DeUky  in  deliveiry.**  As  a  general  rule  the  meas- 
ure of  damages  for  delay  in  the  delivery  of  stock 
is  the  difference,  if  any,  between  its  value  at  the 
time  when  delivered,  and  its  value  at  the  time  when 
it  should  have  been  delivered.*" 

Breach  of  wamnty.'°  As  a  general  rule  the 
measure  of  damaged  for  a  breach  of  warranty  of 
value  of  the  stock  is  the  difference  between  its  actual 
value  and  what  the  value  would  have  been  if  the 
stock  had  been  as  warranted,'^  and  the  fact  that 
fraudulent  misrepresentation  was  made  by  the  war- 
rantor as  to  the  value  of  the  shares  is  immaterial  in 
a  suit  on  the  warranty,  and  calls  for  no  other  meas- 
ure of  damages.' '    But  it  has  been  held  in  an  action 


for  breach  of  a  warranty  of  title  to  corporate  stock 
that  the  buyer  is  entitled  to  recover  the  purchase 
price  and  interest,'"  and  not  the  value  of  the  stock 
and  dividends  declared  and  paid  thereon.'*  A  sum 
deposited  as  security  against  damages. cannot  be  re- 
covered by  the  purchaser  in  the  absence  of  evi- 
dence that  he  suffered  any  damage.'* 

[$  1098]  (2)  Becorery  of  Amount  Paid.'* 
Where  the  buyer  disaffirms  the  sale  for  some  breach 
by  the  seller  and  sues  to  recover  the  amount  paid 
by  him,  the  measure  of  recovery  is  the  amount  so 
paid,"  and  in  the  ease  of  nondelivery  he  is  also 
entitled  to  interest.'*  Under  some  statutes,  where 
the  buyer  is  compjelled  to  go  into  court  to  enforce 
his  right  to  rescind,  the  principles  of  equity  apply 
and  the^  court  may  abate  part  of  the  consideration 
and  give  judgment  for  such  portion  of  it  as  it  deems 

jU8t.'» 

[$  1099]  c.  Oompntation  of  Valo*  of  Stock. 
There  is  no  presumption  that  the  face  value  of  the 
stock  is  its  real  value;**  and  as  a  general  rule  the 
manner  of  ascertaining  its  value,  as  a  basis  for 
estimating  damages,  is  to  show  its  market  value  at 
the  time  and  place  it  should  have  been  delivered,*^ 
and  not  as  of  the  date  of  the  contract.**  Neither 
the  book  value,*"  nor  the  intrinsic  value  of  the  stock, 
should  enter  into  the  estimate,**  unless  it  has  no 
market  value,  in  which  case  resort  may  be  had  to 


Va. — Bndera  v.  tioard  of  Public 
Works,  1  Qratt.  (42  Va.)  384. 

Bng. — Re  Schwabacher,  98  Ii.  T. 
Rep.  N.  S.  127. 

See  Baldwin  v.  Central  Sav.  Bank, 
17  Colo.  A.  7,  67  P  179  (holding  that 
for  breach  of  an  a^eement  wherein 
plaintiff  was  to  take  certain  securi- 
ties in  settlement  of  its  claim  against 
defendant,  and  to  pay  him  a  speciflo 
sum,  the  measure  of  damages  Is  the 
difference  between  the  value  of  the 
securities  and  the  amount  agreed  to 
be  paid). 

[a]  "'WUara  a  mouhaaas  foxiMan 
to  •anrota*  Idm  aghta  at  the  ven- 
dor's request  and  for  the  vendor's 
convenionce,  the  vendor  may  have  to 
pay,  not  the  difference  between  the 
'contract  price  and  the  market  price 
on  the  day  when  the  shares  ought  to 
have  been  delivered,  but  the  differ- 
ence between  the  contract  price  and 
the  market  price  at  the  time  when 
the  purchaser,  by  notice  or  otherwise, 
withdraws  the  forbearance  which  he 
has  been  exercising."  Re  Schwab- 
acher,  98  L.  T.  Rep.  N.  S.  127,  129. 

64.  Farson  v.  Buder,  187  111.  A. 
818;  Currle  v.  White,  31  N.  Y.  Super. 
166,  6  AbbPrNS  352,  37  HowPr  33 
[rev  on  other  grounds  45  N.  T. 
822];  Endera  v.  Board  of  Public 
Works.   1  Qratt.   (42  Va.)   364. 

es.  Darling  v.  Bradstreet,  113  Me. 
136,  93  A  60;  Montgomery  Bank  v. 
Reese,  26  Pa,  143. 

eo.  Humaston  v.  American  Tel. 
Co.,  20  Wall.  (U.  S.)  20,  22  L.  ed. 
279. 

67.  Russ  V.  Tuttle,  168  Cal.  226, 
110  P  813. 

[a]  ZUvatratloik, — In  a  suit  tor 
the  refusal  to  sell  certain  stock  as 
agreed,  the  purchase  price  not  being 
paid,  it  was  proper  to  instruct  that 
the  damages  should  be  the  excess,  if 
any,  of  the  value  of  the  stock  to  the 
buyer  over  the  purchase  price  under 
the  contract,  as  piovlded  by  Civ. 
Code,  {  3308,  regardless  of  evidence 
that  plaintiff  had  assigned  his  op- 
tion to  purchase,  since  that  referred 
to  who  was  the  proper  party  to  bring 
the  suit,  and  had  nothing  to  do  with 
the  question  of  damages.  Russ  v. 
Tuttle,  158  Cal.  226,  110  P  818. 

68.  See  gKuerally  Sales  [35  Cyc 
645]. 

ee.    Chapman  v.  Fowler,  132  App. 


Div.  260,  116  NTS  962. 

[a]  Soto  appllad.— Where  the  sell- 
er of  stock  falls  for  nearly  a  month 
to  deliver  it,  although  the  buyer  has 
paid  the  price  and  demanded  per- 
formance and  nctifles  the  seller  that 
the  stock  is  declining  and  he  desires 
delivery  in  ohder  to  realise  on  the 
transaction,  the  buyer  is  entitled  to 
recover  the  damages  resulting  from 
the  depreciation.  Chapman  v.  Fow- 
ler, 132  App.  Div.  260,  116  NYS 
962. 

70.  Bee  B«neraUy  Sales  £36  Cyc 
465  et  seq]. 

71.  Long  V.  Doutbitt,  142  Ky.  427, 
134  SW  463;  Robertson  v.  Moses,  16 
N.  D.  361,  108  NW  788;  Hull  v.  Oeary, 
71  W.  Va.  490,  76  SE  960. 

72.  Hull  V.  Geary,  71  W.  Va.  490, 
76  SE  969. 

73.  Morgan  v.  Hendrie,  34  Ctelo.  26, 
31  P  700,  7  AnnCas  936. 

[a]  Seaaona  for  >alai>— "As  the 
authorities  generally  are  that  the 
rule  in  question  should  be  uniform  in 
the  same  state  as  to  real  and  per- 
sonal property,  and  as  we  see  no  rea- 
son for  adopting  a  different  rule  as 
to  the  two  classes  of  property,  per- 
haps a  BuQlclent  reason  for  our  ap- 
plying in  this  case  the  rule  of  pur- 
chase money  with  interest  thereon 
for  measuring  the  damages,  is  that 
this  state  has  adopted  that  rule  as  to 
real  estate.  ...  A  further  reason  Is, 
such  rule  is  3uptK>rted  by  the  weight 
of  authority."  Morgan  v.  Hendrie, 
34  Colo.  26,  29,  81  P  700,  7  AnnCas 
936. 

74.  Morgan  v.  Hendrie,  34  Colo. 
26,  81  P  700,. 7  AnnCas  936. 

7S>  Pendleton  v.  Harris-Emery 
Co.,  124  Iowa  361,  100  NW  117. 

[a]  moatvattoa. — Where,  In  the 
safe  of  stock,  the  seller  guaranteed 
that  certain  preferred  stock  was  com- 
mon stock,  by  virtue  of  an  agreement 
whieh  was  had  between  the  corpora- 
tion and  the  preferred  stockholder, 
and,  as  security  to  the  buyer  against 
damage  by  breach  of  the  guaranty, 
the  seller  deposited  a  sum  sufficient 
to  cover  the  difference  between  the 
book  value  of  the  stock  which  he  was 
selling,  with  the  stock  embraced  in 
the  waiver  agreement  treated  as  com- 
mon stock,  and  the  book  value  there- 
of with  such  stock  treated  as  pre- 
ferred, the  buyer  was  not  entitled  to 


recover  the  difference  in  the  absence 
of  evidence  that  he  suffered  any  dam- 
age. Pendleton  v.  Harris-Emery  Co., 
124  Iowa  361,  100  NW  117. 

78.     See    generally    Sales    [36    Cyc 

eiij. 

77.  Rose  v.  Foord,  96  Cal.  162,  30 
P  1114;  Wonson  v.  Fenno,  129  Mass. 
406;  Doak  y.  Snapp,  1  Coldw.  (Tenn.) 
180. 

78.  Beaty  v.  Johnston,  66  Ark.  529, 
52  SW  129;  Rose  v.  Foord,  96  Cal. 
162,  30  P  1114;  Wonson  v.  Fenno,  129 
Mass.  v406. 

79.  Spreckles  v.  Qorrlll,  163  Cal. 
383,  92  P  1011. 

[a]  Bnla  appHaft.  Where  an  of- 
fer of  rescission  of  a  contract  to  buy 
shares  of  stock  has  been  made  and 
refused,  equitable  principles  apply  to 
an  action  brought  to  enforce  the 
right,  and  under  a  statute  providing 
that  on  adjudging  the  rescission  of  a 
contract  the  court  may  require  the 
party  to  whom  relief  is  granted  to 
compensate  the  other  as  Justice  may 
require,  if  it  should  appear  that  the 
value  of  the  stock  has  decreased 
since  the  sale,  and  defendant  should 
not  in  equity  suffer  the  loss,  the 
court  might  abate  part  of  the  con- 
sideration, and  give  Judgment  for 
Buch  a  portion  of  it  as  it  should  deem 
just.  Spreckles  v.  OorriU,  162  CaL 
383,  92  P  1011. 

ao.  Beaty  v.  Johnston.  66  Ark.  629, 
62  SW  129. 


,M  Sa,  tb»  abaaaoa  of  salsa  market 
'alue  may  be  presumed  to  be  par 
value.     Tevis  v.  Ryan,  18  Arix.   liO, 


108  P  461;  Brinckerhoff-Farrls  Trust, 
etc.,  Co.  V.  Home  Lumber  Co.,  118 
Mo.  447,  24  SW  129,  Harris'  App.,  9 
PtL.  Caa.  233,  12  A  743. 

a.  Beaty  v.  Johnston,  «  Arlc  629, 
62  SW  129;  Richards  v.  Vermilyea, 
(Nev.)  175  P  188:  Bowker  v.  Oood- 
wln,  7  Nev.  136;  Bureau  v.  Lauren- 
celle,  (Alta.)  11  DomLrt  283,  24  West 
LR  336.     See  also  supra  i  1097. 

aa.  Richards  v.  Vermilyea,  (Nev.) 
176  P  188. 

83.  Joseph  v.  Sulzberger,  136  App. 
Div.  499,  121  NTS  73. 

84.  Douglas  V.  Merceles,  26  N.  J. 
Eq.  144. 

[a]  Baas  on  for  mla^— "The  mar- 
ket value  and  the  intrinsic  value  are 
by  no  means,  necessarily  the  same; 
the  terms  are  not  convertible.     The 


For  latar  oaaoa,  aovelopaosnta  and  oluuicaa  in  the  law  sea  cumulative  Annotations,  same  title,  pat^ 
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sources  other  than  the  market  valne  to  determine 
its  euitaal  value,"'  and  the  property  of  the  corpora- 
tion as  compared  with  its  liabilities  at  that  time  may 
be  shown;**  but  the  affairs  of  the  corporation  can- 
not be  considered  in  determining  market  value, 
where  there  is  evidence  of  several  sales  of  such 
stock  and  the  price  for  which  it  was  sold,  although 
it  is  not  shown  to  be  the  subject  of  daily  traffic.*^ 
In  order  that  stock  may  have  a  market  value  it  is 
not  necessary  that  it  be  the  subject  of  daily  ,trafiSo 
by  being  bought  and  sold  on  the  streets  or  in  the 
frequent  dealings  of  trades  people ;  it  is  enough  if  it 
is  occasionally  the  subject  of  sale  or  exchange  in 
the  community  so  as  to  fix  upon  the  stock  at  differ- 
ent times  a  customary  pijice.** 

Time  of  deUvery  estended.  If  the  time  for  de- 
livery of  the  ^tock  has  been  extended,  the  market 
value  will  be  taken  as  of  the  time  to  which  the 
delivery  was  postponed.*' 

[$  1100]  F.  Judicial  Sales.  The  principles  re- 
lating to  judicial  sales  generally '"  apply  to  a  judi- 
cial sale  of  corporate  stock.''  In  case  of  a  judicial 
sale  of  corporate  stock,  it  is  the  duty  of  the  sheriff, 
or  other  proper  ofBcer,  to  give  a  certificate  rf  pur- 
chase to  the  highest  bidder.'^  If  the  sale  is  valid, 
the  judgment  debtor's  title  to  the  stock  passes  to 
the  purchaser,  as  in  the  sale  of  other  personal  prop- 
erty, on  the  completion  of  the  sale,**  and  although 
it  has  been  held  that,  if  the  purchaser  obtains  a 
good  title  to  the  stoek,  it  need  not  be  transferred 


on  the  bdoks  of  the  eompany  in  order  to  complete 
his  title,**  the  purchaser  is  generally  entitled  to 
have  the  proper  ofiBcers  of  the  corporation  make  a 
transfer  of  the  stock  to  him  on  the  books  of  the 
company,*''  and  to  reissue  to  him  a  certificate  of  the 
shares  of  stock  sold,"*  if,  at  the  time  of  the  pur- 
chase, he  acts  in  good  faith,*'  and  without  notice 
that  the  outstanding  certificate  has  been  assigned  or 
pledged  to  some  person  other  than  the  judgment 
debtor.**  The  sheriff  does  not  put  the  purchaser  in 
possession,  but  the  proper  officer  of  the  corporation 
is,  pro  hac  vice,  a  pubUo  officer  charged  with  this 
duty,"*  and  he  may  be  compelled  'to  do  so  by'  man- 
damus.' Where  the  sale  is  set  aside  and  invalidated, 
the  corporation,  as  between  itself  and  the  original 
stockholder,  is  entitled  to  recover  the  stock  which  it 
issued  to  the  purchaser  at  such  sale.'  Where  on 
an  issue  as  to  the  ownership  of  stock,  both  parties 
claim  throi^h  a  receiver's  sale,  it  is  not  necessary 
to  prove  the  receivership,  as  the  receiver's  appoint- 
ment, so  far  as  the  title  to  the  stock  is  concerned,  is 
a  collateral  inquiry.*  Where  an  owner  of  land 
which  is  mortgaged  to  secure  an  indebtedness  for 
stock  belonging  to  other  parties  becomes  an  adjudi- 
catee  of  the  property  upon  a  sale  thereof  under  the 
mortgage,  he  does  not  thereby  become  the  owner  of 
the  stock  BO  as  to  be  liable  for  future  contribu- 
tions.* 

Bona  fide  pnrduuwr.    A  purchaser  of  atoek  under 
an  execution  against  the  corporation  cannot  claim 


intrinsic  value  of  a  stock  Is  not 
only  not  an  Infallible  guide  to  its 
price  In  the  marlcet,  but  is,  in  fact, 
no  guide  at  all.  A  stock  intrinsically 
worthless  may  brln^r  a  good  price, 
while,  on  the  other  hand,  one  of  great 
intrinsic  value  may  be  greatly  depre- 
ciated." Douglas  V.  Mfrceles,  25  N.  J. 
Eq.  144.  14S. 

85.  Crlchfleld  v.  Julia,  147  Fed. 
«6,  77  CCA  297  [cortiorarl  den  203 
U.  S.  593,  27  set  781.  51  t-  ed. 
232];  Deck  v.  Feld,  38  Mo.  A.  S74: 
Douglas  V.  Herceles,  25  N.  J.  £lq.  144; 
Joseph  V.  Sulsberger,  136  App.  Div. 
499,  121  NTS  73;  Wildes  v.  Robinson, 
60  App.  Div.  192,  «3  NTS  811;  Wohl- 
gemuth  V.  Mendel,  172  NTS  259. 

[a]  Api^loatlni  of  mle^— Where 
defendant  agreed  to  pay  plaintiff  Ave 
thousand  dollars  and  a  portion  of  the 
preferred  stock  of  a  corporation  to  be 
organized  to  exploit  an  asphalt  mine 
in  consideration  of  plaintifTB  ser- 
vices, and  plaintiff  performed  his 
part  of  the  contract,  and  the  corpo- 
ration, by  working  the  mine,  had  re- 
ceived and  was  receiving  large 
amounts  of  valuable  asphalt,  plain- 
tiff was  not  precluded  from  recover- 
ing the  value  of  the  stock  contracted 
to  be  issued  because  of  uncertainty 
as  to  its  value  for  the  reason  thai 
defendant  purposely  refrained  from 
issuing  preferred  stock  so  that  there 
was  no  market  value  therefor.  Crlch- 
fleld V.  Julia,  147  Fed.  65,  77  CCA  297 
[certiorari  den  203  U.  S.  593,  27  SCt 
781,  61  L.  ed.  332]. 

[b]  Zf  tli6  stock  la  not  for  sale 
oa  til*  <m*a  nuurkst,  but  the  purchas- 
er could  have  acquired  the  shares 
from  another  stockholder,  the  price 
at  which  he  could  have  bought  the 
stock  may  be  substituted  for  the 
market  price.  Joseph  v.  Sulzberger, 
136  App.  Div.  499,  121  NTS  73. 

[c]  EtIAmio*  of  tiM  maxkat  4n»- 
tatlon  on  the  stock  on  the  day  in 
which  It  was  to  have  been  delivered 
is  not  sufflcient  to  show  its  value, 
where  it  is  not  shown  that  the  quo- 
tation was  based  on  actual  sales. 
Wildes  V.  Robinson,  60  App.  Div.  192, 
63  NTS  811. 

„8e.  U.  S.— Crlchfleld  v.  Julia.  147 
Fed.  65,  77  CCA  297  [certiorari  den 
203  U,  S.  693,  27  SCt  781,  61  L.  ed. 
322]. 


Ark. — Baaty  v.  Johnston,  66  Ark. 
529,  52  SW  129. 

Ky.— White  V.  Jouett,  147  Ky.  197, 
144  SW  65. 

Mo.— Hewitt  V.  Steele,  118  Mo.  463, 
24  SW  440. 

N.  S. — Johnson  v.  Roche,  49  N.  S. 
12,  24  DomLR  305. 

87.  Deck  v.  Feld.  38  Mo.  A.  674. 

88.  Deck  V.  Feld,  38  Mo.  A.  674. 

89.  Sibley  v.  Barclay,  14  Ala.  A. 
422,  70  S  201  [certiorari  den  195  Ala. 
694,  70  S  1012];  Hutton  v.  Tullls,  93 
Misc.  548,  157  NTS  214;  Bnders  v. 
Board  of  Fublic  Works,  1  Qratt.  <42 
Va.)  364;  Re  Schwabacher,  88  L.  T. 
Rep.  N.  S.  127. 

[a]  Bute  applied.  —  Where  the 
buyers,  at  the  request  of  the  seller, 
upon  his  failure  to  deliver  as  orig- 
inally agreed,  forbear  to  buy  in  the 
market  for  his  account,  thus  post- 
poning the  date  of  delivery,  the  buy- 
ers' damages  are  assessable  accord- 
ing to  the  market  price  of  the  stock 
at  the  postponed  delivery  date.  Hut- 
ton  V.  Tullls,  S3  Misc.  648,  157  NTS 
214. 

[b]  Walvar  a«  to  tim»  of  dMIv- 
•ry. — ^Where  the  stock  is  not  deliv- 
ered at  the  time  agreed  upon,  and 
the  party  entitled  thereto  afterward 
receives  the  dividends  thereon  from 
the  other  party,  this  constitutes  a 
waiver  of  the  agreement  to  deliver 
at  the  particular  time  and  the  meas- 
ure of  damages  for  not  delivering  is 
the  value  of  the  stock  at  the  time  the 
seller  ceases  to  pay  such  dividends. 
Enders  v.  Board  of  Public  Works,  1 
Gratt.   (42  Va.)   364. 

90.  See  Judicial  Sales   [24  Cyc  1]. 

91.  Montldonlco  v.  Page,  10  Heisk. 
(Tenn.)  443. 

[al  ZUnctratloii.— Where  an  exe- 
cution was  levied  on  forty  shares  of 
stock,  and  on  the  same  day  a  gar- 
nishment was  served  oi:  the  corpora- 
tion in  favor  of  the  judgment  cred- 
itor, and  the  sheriff  sold  fifteen 
shares,  when  he  v-as  enjoined  from 
selling  the  rest,  as  to  the  fifteen 
shares  sold,  and  dividends  thereafter 
declared  thereon,  the  Judgment  cred- 
itor would  be  left  to  rest  on  his 
rights  acquired  under  the  execution 
sale.  Montldonlco  v.  Page,  10  Heisk. 
(Tenn.)  443. 


9a.  Bailey  v.  Strohecker,  38  Oa. 
259,   96   AmD   388. 

93.  Safford  v.  Tibbetts,  (Kan.)  178 
P  618;  Memphis  App.  Pub.  Co.  v.  Pike, 
9  Heisk.  (Tenn.)  €97.  See  generally 
Judicial  Sales  [24  Cyc  61]. 

[a]  Oonatetal  attacks— The  orig- 
inal owner  of  pledged  shares  of  stock 
in  a  corporation  ageirist  whom  an 
order  ?f  sale  is  issued  to  the  sheriff 
can  not  collaterally  attack  the  own- 
ership of  the  stock  effected  by  the 
sheriff's  sale.  Safford  v.  Tibbetts, 
(Kan.)  178  P  618. 

94.  Uppitt  v.  American  Wood 
Paper  Co.,  14  R.  I.  SOI;  Memphis  Appl 
PUb.  Co.  v.  Pike,  9  Heisk.  (Tenn.) 
697. 

VaosMtty  for  tnussfar  on  ooxponrta 
books  renendly  see  infra  i}  1148- 
1157. 

90.  Bailey  v.  Strohecker,  S8  Ga. 
259,  95  AraD  tSi;  Morebead  v.  West- 
em  North  Carolina  R.  Co.,  96  N.  C. 
362,  2  SB  247;  Memphis  App.  Pub. 
Co.  V.  Pike,  9  Heisk.  (Tenn.)  697. 

Betrlstratlon  or  tranafmr  on  eov- 
porata  books  gsnexally  see  infra  11 
1148-1182. 

96.  West  Coast  Safety  Faucet  0>. 
V.  Wulff,  133  (^1.  315,  66  P  622,  86 
AmSR  171;  Morehead  v.  Western 
North  Carolina  R.  Co.,  96  N.  C.  362,  2 
SE  247. 

Snzxandw  and  ralssn*  of  onrtllloato 
ranarally  see  supra  9{  1047-1049. 

97.  West  Coast  Safety  Faucet  Co. 
V.  Wulff.  133  C:al.  316,  65  P  622,  85 
AmSR  171., 

98.  West  Coast  Safety  Faucet  Co. 
v.  Wulff,  138  Cal.  316.  66  P  622,  86 
AmSR  171. 

99.  Biiiley  v.  Strohecker,  88  Qa. 
269,  96  AmD  388.      ' 

1.  See  Littell  ,  v.  Scranton  Oas, 
etc.,  Co..  2  LdzLegObs  (Pa.)  82  (hold- 
ing that,  upon  a  sherifTs  sale  of  stock 
of  a  corporation,  he  can  never  be 
required  to  procure  the  certificates, 
which  are  supposed  to  be  In  the  cus- 
tody of  defendants,  in  order  to  con- 
vey the  title).  See  Mandamus  [26 
Cyc  347]. 

a.  Webb  v.  Alexandria,  33  Oratt. 
(74  Va.)  168. 

3.  Groeltz  v.  Cole,  128  Iowa  340, 
103  NW  977. 

4.  Citizens'  Bank  v.  Irvine,  46  Ldb. 
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the  rights  of  a  bona  fide  purohaser  as  ajpainst  an 
unregistered  holder  of  certificates,  of  which  the 
purchaser  had  knowledge  at  the  time  of  the  pur- 
chase," and  if  one  who  purchases  at  a  judicial  sale 
knows  that  the  certificates  have  been  previously 
pledged,  he  takes  subject  to  the  claim  of  the  pled- 
gee;* nor  can  the  purchaser,  who  has  never  ob- 
tained possession  of  the  certificate,  dispute  the  title 
«f  one  to  whom  the  stock  had  been  regularly  trans- 
ferred and  new  certificates  issued  on  presentment 
of  a  prima  facie  title/  But  in  order  that  the  rights 
of  an  assignee  or  pledgee  of  a  certificate  may  be 
protected  as  against  a  purchaser  at  an  execution 
sale,  he  must  cause  a  reissue  to  him  of  the  certifi- 
cate,* or  he  must  serve  notice  on  the  coi^oration 
that  he  holds  the  certificate  as  such  assignee  or 
pledgee,*  and  must  show  that  the  assignment  to  him 
was  made  prior  to  the  attachment  under  which  the 
stock  was  sold.**  One  who  acquires  stock  through 
an  illeg^al  sale  with  such  notice  of  the  facts  as 
should  have  put  him  upon  inquiry  is  not  entitled  to 
be  protected  as  a  bona  fide  purchaser  ;^^  and  where 
stock  is  sold  under  a  void  execution,  the  party  in 
whose  name  it  stands  on  the  books  of  the  eompouy 
is  entitled  to  equitable  relief  from  further  action 
upon  the  execution.'^ 

Salfl  of  stolen  certificate.^*  Where  a  certificate  of 
shares  is  taken  without  the  owner's  knowledge  and 
tc^ther  with  a  forged  power  of  attorney  is  deliv- 
ered to  an  auctioneer  for  sale,  to  whom  the  corpo- 
ration issues  a  new  certificate  in  the  name  of  the 


5.  Wilson  V.  St.  Louis,  etc,  R. 
Co.,  lOS  Mo.  ESS,  18  SW  286,  32  Am 
SB  £34. 

4a]  TaUni*  to  «pp»*r  and  testify. 
'he  failure  of  such  outstanding 
holder  to  appear  and  testify  as  to  a 
transfer  of  the  stock  made  by  him 
prior  to  the  levy  of  the  execution  did 
not  operate  to  his  prejudice,  where 
he  is  unfamiliar  with  the  details  of 
.such  transfer  which  was  made  by  his 
subordinates  In  another  state.  Wil- 
son V.  St.  Louis,  etc.,  R.  Co..  108 
Mo.  S88,  18  SW  SSe.  32  AmSR  624. 

6.  West  Coast  Safety  Faucet  Co. 
V.  Wultr,  133  Cal.  315,  65  P  622,  85 
AmSR  171;  Weston  v.  Bear  River, 
«tc..  Water,  etc.,  Co.,  6  Cal.  425. 

7.  Bush  V.  Warren  FUy..  etc.,  Co., 
3S  N.  J.  L.  439. 

[a]  Bole  appUsd^— An  execution 
purchaser  of  corporate  stock  cannot 
allege,  as  against  one  to  whom  the 
corporation  had  previously  trans- 
ferred the  stock,  on  presentment  of  a 
prima  facie  title  thereto,  that  the 
transfer  was  made  without  requiring 
a  surrender  of  the  original  certlfl- 
oates,  or  adequate  proof  of  their  loss, 
it  such  purchaser  never  obtained  pos- 
session of  such  certificates.  Bush  v. 
Warren  Fdy.,  etc.,  Co.,  32  N.  J.  L. 
439. 

sl  West  Coast  Safety  Faucet  Co. 
V.  Wulff,  133  Cal.  315,  65  P  622,  86 
AmSR  171. 

•nxTMider  anA  retaiva  ot  oartUloats 
fMMxaUjr  see  supra  9>  1047-1049. 

8.  West  Coast  Safety  Faucet  Co. 
v.  Wultr,  133  Cal.  S15,  65  P  622,  86 
AmSR  171.  _ 

10.  Morehead  v.  Western  North 
Carolina  R.  Co.,  96  N.  C.  862,  2  SE 
247. 

[a]  Bnto  appU*d^-In  an  action 
by  the  purchaser  of  shares,  under  at- 
tachment and  execution,  to  compel 
the  corporation  to  transfer  the  shares 
to  him  upon  the  stock  books,  and  to 
execute  the  proper  certificate.  It  Is  no 
defense  that,  prior  to  the  judgment 
under  which  the  stock  was  sold,  the 
stock  had  been  duly  assigned  to  a 
third  party,  where  there  is  no  al- 
legation or  evidence  that  such  as- 
signment was  made  prior  to  the  at- 


tachment levy.  Morehead  v.  Western 
North  Carolina  R.  Co.,  96  N.  C  862,  2 
SE  247. 

11.  Avll  v.  Alexandria  Water  Co., 
2  F.  Cas.  No.  679,  1  Hughes  408; 
Weyer  v.  Franklin  Second  Nat.  Bank, 
57   Ind.   198. 

[a]  Bui*  appUad^— (1)  Where 
shares  in  a  corporation  are  sold  by 
a  United  States  marshal  under  a  de- 
cree of  confiscation,  which  is  void 
because  rendered  in  proceedings  in 
which  no  notice  is  given  to  the  owner 
of  the  stock,  and  the  corporation  de- 
nies the  purchaser's  title  and  that 
the  purchaser  had  sold  the  stock  to 
plaintiff,  in  an  action  of  trespass  on 
the  case  for  the  value  of  the  stock, 
the  corporation  is  not  liable  to  plain- 
tiff for  the  stock  or  unpaid  dividends, 
where  plaintiff  had  such  notice  of  ttie 
facts,  before  his  purchase,  as  should 
have  put  him  upon  inquliy.  Avll  v. 
Alexandria  Water  Co.,  2  P.  Cas.  No. 
679,  1  Hughes  408.  (2)  Where  the 
sale  by  an  executor  of  national  bank 
stock  belonging  to  the  estate  is  void 
blacause  in  private  and  without  au- 
thority of  the  court,  a  blank  indorse- 
ment by  the  executor  of  the  certifi- 
cate of  stock .  will  pass  no  interest 
to  the  purchaser,  he  being  chargeable 
with  notice  of  the  invalidity  of  the 
sale.  Weyer  v.  Franklin  Second  Nat. 
Bank,  57  Ind.  198. 

la.  Sellgman  v.  St.  Louis,  etc.,  R. 
Co.,  22  Fed.  39. 

13.  BSeot  of  tranafer  of  lost  ox 
■toUii  o*>tiflo»t«  gvnazmllr  see  infra 
{{  1186-1190. 

14.  Pratt  v.  Taunton  Copper  Mfg. 
Co.,  123  Mass.  110,  25  AmR  37. 

15.  Pratt  V.  Taunton  Copper  Mfg. 
Co.,   123  Mass.   110,   26   AmR   37. 

16.  Pratt  V.  Taunton  Copper  Mfg. 
Co.,  123  Mass.  110.  25  AmR  37. 

17.  Memphis  App.  Pub.  Co.  V. 
Pike,  9  Helsk.  (Tennj  697. 

18.  Baton  Rouge  Bank  v.  Leurey; 
126  La.  903,  53  S  43. 

UJsnotlon  anlnst  jndiolal  aalM 
nnsrsllT  see  judicial  Sales  [24  Cyc 
11]. 

19.  Osoaa  c«fwwM«M 
Bona  fide  purchasers  of  pledged  stock 

see  Infra  (  1189. 


auctioneer,  who  delivers  it  to  an  innocent  purchaser 
for  value,  to  whom  in  turn,  on  its  presentation,  the 
corporation  issues  a  new  certificate,  the  owner  is  en- 
titled in  equity  to  a  decree  to  compel  the  corpora- 
tion to  issue  to  him  a  certificate  for  his  shares  and 
to  pay  him  the  dividends  thereon,^*  but  he  cannot 
have  the  aid  of  equity  to  compel  the  purchaser  to 
surrender  his  certificate  for  cancellation;^*  and  upon 
such  a  bill  against  the  corporation  and  purchaser, 
the  Qourt  cannot  decide,  unless  by  consent,  whether 
the  corporation  is  liable  to  the  purchaser." 

EstoppeL  Where  a  judgment  creditor  purchases 
stock  sold  under  execution  and  subsequraitly  receives 
the  full  amount  of  the  execution,  including  the 
amount  paid,  it  is  priin^  facie  an  abandonment  of 
the  purchase  and  an  estoppel  to  assert  title  under 
the  sale.'^ 

InjunctioiL  A  corporation  cannot  enjoin  a  judi- 
cial sale  of  a  stock  interest  in  the  corporation  for 
purposes  of  partition  between  other  parties,  as  such 
a  sale  cannot  affect  the  rights  of  the  corporation  in 
any  way.** 

[$  1101]  O.  Pkdffes  ">— 1.  In  a«]uana.  Since 
stock  is  of  an  incorporeal  nature  and  there  cannot 
be  a  manual  delivery  thereof,  strictly  speaking,  it  is 
not  capable  of  being  pledged;^"  but  it  may  Iw,  and 
frequently  is,  hypothecated,  which  is  a  pledge  in  a 
secondary  sense,^*  and  it  is  in  this  sense  that  a  share 
of  stock  is  now  generally  treated  as  being  capable 
of  being  pledged  as  collateral  security;"  and  with 
the  consent  of  the  owner,  a  party  may  make  a 

Broker  as  pledgee  of  stock  for  ad- 
vances and  commissions  see  Brok- 
ers S  45. 

Levy  ot  execution  on  pledged  stock 
see  E^xecutions  [17  Cyc  944,  967]. 

Liability  of  pledgee  tor  corporate 
debts  and  acts  see  infra  IS   1576- 

1678. 

Negotlabllity  In  general  see  supra  { 

Pledges    generally    see    Pledges    [31 

Cyc   779]. 
Pledge  to  obtain  money  for  corpora- 
tion see  supra  S  555. 
Priorities  of  Hens  in  general  see  in- 
fra I  1413. 
Restraint  on  sale  of  corporate  stock 

see  supra  |3  1C35-1040. 
Restrictions  on  right  to  transfer  by 
one  Indebted  to  corporation  see  in- 
fra 8  1197.     ' 
Right  of  pledgee  to  Inspect  corporate 

books  see  Infra  3  1309. 
Rights  of  original  pledgor  as  against 
trustee   in   bankruptcy   ot   pledgee 
see  Bankruptcy  i  218. 
Right  to  vote  pledged  sharea  see  In- 
fra i  1399.       ■ 
Securities  for  subscriptions  see  su- 
pra i(  861,  862. 
Stock  as  subject  of  chattel  mortgage 

see  Chattel  Mortgrages  {  43. 
Transactions  Invalid  as   to  creditors 
see    Fraudulent    Conveyances    [20 
Cyc   253]. 

ao.  Dueber  Watch-Case  Mfg.  Oo. 
V.  Daugherty,  62  Oh.  St.  B8«,  57  NE 
455. 

U.  thieber  Watch-Case  Mfg.  Co. 
v.  Daugherty,  62  Oh.  St.  689,  57  NB 
455. 

"HJrpotbsoatloa"  ««fla«4  see  Hy- 
pothecation  [21   Cyc  1720]. 

82.  U.  S. — Germanla  Nat.  Bank  v. 
Case,  99  U.  S.  628,  25  L.  ed.  44»;  U.  S. 
V.  Neale,  14  Fed.  767;  Nlsblt  v.  Ma- 
con Bank,  etc.,  Co.,  12  Fed.  686,  4 
Woods  464;  New  Orleans  Nat.  Bank- 
ing Assoc.  V.  Wilts,  10  Fed.  330,  4 
Woods  43;  Shoemaker  t.  National 
Mechanics'  Bank,  23  F.  Cas.  No.  12,- 
801,  2  Abb.  416,  1  Hughes  101;  In  re 
Wiley,  29  F.  Cas.  No.  17,666,  4  Bias. 
171. 


For  latex  cases,  dsvalopmeata  and  dtuagt  in  the  law  see  cumulative  Annotations,  aame  title,  pace  and  note  number. 
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valid  ptedge  of  stock  of  which  b«  is  not  th«  owner, 
or  in  whieh  he  has  no  interest.**  A  qualified  right 
to  Btoek,  under  a  subseription  oontraot>  is  not  cap- 
able of  being  pledged.** 

[$  1102]  2.  Oonstnictioa  of  Truuaotion;  Dl»- 
tiacttons.*'  The  nsnal  mles  of  oonstruetion  **  apidy 
in  detennining  the  intention  of  the  parties  as  to 
whether  a  particular  transaction  is  a  pledge  or  a 
sale  of  the  stock  *^  or  a  conditional  sale  thereof;** 
and  it  has  been  held  that  parol  evidence  is  admis- 


Conn. — Oolt  v.  Ives.  31  Oonn.  2B,  81 
AmD  131. 

Dak. — ^Van  Clee  v.  Merchants'  Nat. 
Bank,  4  Dak.  485,  33  KW  8»7. 

D.  C. — Johnaon  v.  Dexter,  9  D.  C 
530. 

Ill^-Rtce  V.  Gilbert,  173  III.  348. 
50  NE  1087. 

La. — ^I^aetors',  etc,  Ina.  Oo.  y.  Ma- 
rine Dry  Dock,  etc.,  Co.,  31  La.  Ann. 
149;  BlOttln  y.  Hart.  30  La.  Ann.  714; 
Hoss  ▼.  'Williams,  24  La.  Ann.  S68; 
Rousseau's  Succ.,   23   Ia.  Ann.  1. 

Minn. — Baldwin  v.  Canfleld,  28 
Ulnn.  43,  1  NW  261,  276. 

N.  H. — Costello  V.  Portsmouth 
Brewing  Co.,  69  N.  H.  405,  43  A  640. 

N.  Y. — ^Markham  v.  Jaudon,  41 
N.  T.  235;  Wilson  v.  Little,  2  N.  T. 
443,  51  AmD  307:  Dykers  v.  Allen,  7 
Hill   497,    42   AmD   87. 

Oh. — Dayton  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  37  Oh.  St.  208. 

Tenn. — Comlck  v.  Richards,  8  Lea 

[a]  Boom  ••  to  tlght^-'lt  has- 
been  doubted  whetlier  incorporeal 
things  like  debts,  money  in  stocks, 
Ac,  which  cannot  be  manually  de- 
livered, were  the  proper  subjects  of 
a  pledge."  Wilson  v.  Little,  2  N.  T. 
443,  447,   Bl  AmD  307. 

(b]  Flisdc*  «»  ooiyontloiL. — A 
statute  authorising  a  corporation  to 
take  personal  property  as  security 
for  the  payment  of  debts  to  it,  war- 
rants a  pledge  by  a  stockholder  of 
stock  of  the  corporation  as  security 
for  a  claim  of  the  corporation 
against  him.  Costello  v.  Portsmouth 
Brewing  Co.,  69  N.  H.  406.  43  A  640 
(Oen.  St.  o  133  iS  6,  7). 

Blan  of  ootpomtlon.  see  infra  {I 
1191-1206. 

9S.  Tupelo  Bank  v.  Thompson, 
186  Ala.  600,  66  S  147;  Johnson  v. 
Dexter,  9  D.  C.  680;  Oreene  v.  Fkber, 
168  App.  Dly.  149,  143  NTS  27. 

a*.  Ft.  Worth  Cattlemen's  Trust 
Co.  V.  Turner,  (Tex.  Civ.  A.)  182  SW 
438. 

[a]    »sasoii      f«r      rnto "Until 

after  delivery  to  the  .  .  .  [subscriber] 
or  to  some  one  capable  of  receiving  it 
for  him,  th»  certiflcate,  or  stock,  if 
It  should  be  so  classed  .  .  .  consti- 
tuted no  tangible  right  of  the  defend- 
ant capable  of  being  the  subject  of  a 
pledge  or  chattel  mortgage."  Cattle- 
men's Trust  Co.  V.  Turner,  <Tex.  Civ. 
A.)  182  aw  438,  441. 

BabscclptloBs  to  stoek  gsaacaUy 
see  supra  t  921. 

IS.  n*dv«  oiattacnlslud  ftom 
othtar  tnuisaetioBa  (saeralUr  see 
Chattel  Mortgages  fi  3-11;  Pledges 
121  Cyc  788  et  seq];  Sales  [36  Cyc 
38]. 

as.  See  generally  Contracts  J I 
481-692. 

„OT.    tr.  S. — ^In  re  McLean-Bowman 
Co.,  138   Fed.  181.^ 
.  Cal. — Oolden  v.  Fischer,  27  Cal.  A. 
371,  149  P  797. 

_Del. — In  re  International  Radiator 
Co.,  10  Del.  Ch.  368,  92  A  265. 

La. — Lake  Charles  First  Nat.  Bank 
V.  Bell,  141  La,  68,  74  S  628. 
,  Mo.— Colonial  Trust  Co.  v.  McMil- 
lan,   188    Mo.    647,     87    SW    933,    107 
^toSR  386. 

M.  J.— Roche  V.  Hiss,  84  N.  J.  Bq. 
M.  »3  A  804. 

^.N.  T. — James  v.  Hamilton,  2  Hun 
430,  6  Thomps.  &  C.  183  [atC  63  N.  T. 
»1»  mem]. 

,. Or.— Morgan  v.  Johns,  84  Or.  557, 
166  P  S89. 

Pa—DlUer  v.  Brubaker,  52  Fa.  498, 


91  AmD  177. 

R.  I. — United  Nat.  Bank  ▼.  Tappan, 
8S  R.  I.  1,  79  A  946. 

Wash. — Malloy  v.  Drumheller,  68 
Wash.  106,  122  P  1006. 

[a]  TduaaattoBs  hdd  pUdges  and 
not  salMif— (1)  In  re  McLean-Bow- 
man Co.,  138  Fed.  181;  Borland  v. 
San  Francisco  Nevada  Bank,  99  Cal. 
89,  33  P  937,  37  AmSR  32;  Golden  v. 
Fischer,  27  Cal.  A.  271,"  149  P  797; 
Citizens'  Louisiana  Bank  v.  Folse, 
123  La.  918,  49  S  641;  Colonial  Trust 
Co.  V.  McMillan,  188  Mo.  647,  87  SW 
983,  107  AmSR  335;  Jones  v.  Sea- 
man, 133  App.  Dlv.  127,  117  NTS  288 
[aft  200  N.  Y.  553  mem,  93  NB  1123 
mem];  James  v.  Hamilton,  2  Hun 
630,  5  Thomps.  &  C.  183-  [afT  63 
N.  T.  616  mem];  Bichbaum  v.  Sam- 
ple, 213  Pa.  216,  62  A  837;  DUler  v. 
Brubaker,  52  Pa.  498,  91  AmD  177. 
(2)  Where  the  dealings  of  the  par- 
ties are  inconsistent  with  a  sale  and 
consistent  only  with  a  pledge,  the 
transaction  will  be  regarded  as  a 
pledge,  although  some  doubt  is 
raised  by  the  form  of  the  written 
agreement  as  to  whether  it  was  a 
sale  or  a  pledge.  In  re  International 
Radiator  Co.,  10  Del.  Ch.  358,  82  A 
266.  (8)  A  statement  on  the  back  of 
a  note  that  the  note  is  secured  by  a 
certificate  of  stock,  the  property  of 
the  payee,  to  whom  all  earnings  shall 
belong,  and  that  the  note  is  given 
only  to  secure  to  its  payee  the 
right,  on  detnand,  to  secure  payment 
of  the  amount  on  return  of  the  stock. 
Is  a  pledge  and  not  a  sale  of  the 
stock,  especially  where  it  Is  other- 
wise shown  that  the  intention  6t  the 
parties  was  to  pledge,  and  not  to  sell. 
Lake  Charles  Firat  NaU  Bank  v.  BeU, 
141  La.  63,  74  S  628. 

[b]  Transactions  held  sal**  aad 
aot  pladffea, — (1)  Sheakley  v.  Nelson, 
IS  (S.1.  A.  373,  109  P  891;  Roche  v. 
Hiss,  84  N.  J.  Bq.  242,  93  A  804;  Lau- 
man's  App.,  68  Pa.  88;  Malloy  v. 
Drumheller,  68  Wash.  106,  122  P 
1006.  (2)  Where  there  is' no  advance 
of  money  and  no  subsequent  con- 
tinued existence  of  a  debt  to  be  re- 
paid in  money  except  that  arising 
from  the  transfer  of  the  stock,  the 
transaction  is  purely  and  simply  an 
agreement  of  purchase  and  saJe  and 
not  an  advance  or  loan  of  money  se- 
cured by  the  stock.  Roche  v.  Hiss, 
84  N.  J.  Eq.  242,  93  A  804. 

[c]  Qnaatlon  (or  Jvijr^— Whether 
a  particular  transaction  constituted  a 
pledge  or  a  sale  is  generally  a  ques- 
tion for  the  Jury.  Morgan  v.  Johns, 
84  Or.  557,  166  P  369. 

nedge  dlstlBgolshsd  ftom  aals 
gemanUy  see  Fledges  [31  Cyc  789]; 
Sales   [35  Cyc  331. 

aa  U.  S.— Crimp  v.  McCormlck 
Constr.  Co.,   71  Fed.  366,   18  OCA  70. 

Cal.— Smith  v.  49  &  66  Quarts  Mln. 
Co.,   14  Cal.  242. 

Mo. — Smith  V.  Becker,  192  Mo.  A. 
597,  184  SW  943. 

N.  T. — Morgenstern  v.  Davis,  S9 
Hun  626,  14  NTS  31  [aff  168  N.  T. 
733  mem,   63   NB  1128   mem], 

Va. — Leavell  v.  Robinson,  2  Leigh 
(29  Va.)   161. 

[a]  Trausaotlon  bald  jfLaOg*  and 
not  conditional  sals. — ^Where  one  per- 
son applies  to  another  for  a  loan 
which  the  latter  agrees  to  make  on 
the  security  of  certain  stock,  and 
thereafter  more  stock  is  sent  as  ad- 
ditional security,  with  provision  that 
If  the  principal  and  interest  is  not 
paid  before  a  cei'tain  date  he  forfeits 


Bible  to  sliow  that  a  transaction,  on  its  face  a  sale 
of  corporate  stock,  was  intended  as  a  pledge,  and 
vice  versa.**  The  intention  of  the  parties  &t  the 
bq;inning  of  the  contract  determines  whether  it  is 
a  pledge,'"  and  its  character  is  not  changed  by  lapse 
of  time.'^  Although  the  transfer  of  the  stock  is 
absolute  in  form,  if  it  is  shown  that  it  was  intended 
to  secure  the  perf  onnaaoe  of  an  agreement,  it  will 
constitute  a  pledge  and  not  a  sale;'*  and  where  a 
doubt  exists  as  to  whether  it  is  a  conditional  sale 

all  right,  title,  and  interest  to  the 
stock,  the  contract  is  a  pledge  of  the 
stock  as  security,  and  not  a  condi- 
tional sale  with  an  option  to  repur- 
chase. Smith  V.  Becker,  192  Mo.  A. 
5^7,  184   SW   943. 


,  At  -  -- 

[b]  Trsaaaotlons  bald  oondltfamat 
■ale*  aad  aot  pledgr— ■  (1)  Crimp  v. 
McOqrmlck  Opnstr.  Co.,  71  Fed.   366, 


18  CCA  70;  Morgenstern  v.  Davis,  e» 
Hun  626.  14  NTS  31  [aS  158  N.  T. 
733  mem,  53  NB  1128  mem];  Leavell 
V.  Robinson,  2  Leigh  (29  Va)  161, 
(2)  Where  under  the  terras  of  a  con- 
tract with  a  creditor  stock  is  de- 
posited with  a  trustee,  to  become  th& 
absolute  property  of  the  creditor  at 
a  stated  time,  if  the  Indebtedness  is 
not  paid  at  that  time,  the  contract  Is 
one  of  conditional  sale  of  the  stoclf. 
and  not  of  pledge.  Ware  v.  Hooper, 
98   Fed.   160. 

Fledg«  dlattngnJaliaa  (Mm  ooadl- 
tloaal  sale  Mawally  see  Fledges  tSl 
Cyc  789]. 

89.  Shattuck,  etc.  Warehouse  Ov 
V.  Glllelen,  1S4  Cal.  778,  99  P  848> 
Golden  v.  Fischer,  27  Cal.  A.  271,  14» 
P  797;  Travers  v.  Leopold,  124  111. 
431,  16  NB  902;  Iowa  State  Bank  v. 
Novak,  97  Iowa  270.  66  NW  188; 
Reeve  v.  Dennett,  137  Mass.  315; 
Newton  v.  Fay,  10  Allen  (Mass.)  506. 

[a]  FleadlBg'  and  pcoo(<— To  Jus- 
tify evidence  that  a  written  agree- 
ment between  the  maker  of  a  note 
and  the  payee  did  not  show  a  sale  of 
stock  dsBosited  a»  security,  it  is  not 
necessaif  to  plead  fraud  In  procur- 
ing the  agreement.  Golden  v.  Fisch- 
er, 27  Cal.  A.  271,  149  P  797. 

[b]  A  oertiftcata  o(  atook  iadoraad 
Ja  Maak  may  be  shown  to  have  been 
delivered  in  pledge.  Riley  v.  Hamp- 
shire County  Nat.  Bank,  164  Mass. 
482,  41  NB  679. 

to.  Smith  V.  Becker,  192  Mo.  A. 
697,  184  SW.  943. 

31.  Smith  v.  Becker,  182  Mo.  A. 
697,    184   SW   943. 

SS.  U.  S. — Burgess  y.  Seligman, 
107  U.  S.  20,  2  8C;t  10,  27  L.  ed.  359; 
Brick  V.  Brick,  98  V.  S.  (14,  25  I^  ed. 
266. 

Cal. — Shattutk,  etc..  Warehouse 
Co.  V.  GUlelen,  164  Cai.  778,  9»  P 
348 

Colo. — Bills  V.  Otbbona,  26  (3olo.  A. 
464,  145  P  285. 

Conn. — Stamford  Bank  v.  Ferris^ 
17  Conn.  259. 

111. — Travers  v.  Leopold,  124  111. 
431,    16   NB  902    [aCC   25  III.  A.   2881. 

Ind. — Glna  v.  Stumph,  73  Ind.  209. 

Mass. — Riley  v.  Hampshire  Coun- 
ty Nat.  Bank,  164  Mass.  483,  41  NB 
679;  Newton  v.  Fay,  10  Allen  605. 

Mich. — May  V.  Genesee  County 
Sav.  Bank,  120  Mich.  880,  79  NW 
680. 

Mo.— Colonial  Trust  Ck>.  v.  McMU- 
lan,  188  Mo.  647,  87  SW  883,  1«7  Am 
SR   386. 

Mont. — ^Murray     v.     Butte-Monitor 
Tunnel  Mln.  Co.,  41  Mont.  449,  110  P  . 
497.  113  P  1132. 

N.  T.— McMahon  v.  Macy,  61  N.  T. 
166-  Wilson  V.  Little,  2  N.  T.  448,  61 
AmD  307. 

R  I. — United  Nat.  Bank  v,  Tappan, 
83  R.  I.  1,  79  A  946. 

[a]  ZltaBttatloii.^— Where  an  in- 
dorsement on  corporate  stock  pledged 
to  secure  a  loan  purports  to  transfar 
it  absolutely  to  the  pledgee,  th4  lat- 
ter, in  an  action  by  a  creditor  of 
the  corporation  to  enforce  stock  lia- 
bility, may  show  by  parol  that  he 
was  a  mere  pledgee  af  tha^stock,  and 
Digitized  by  VjOi 
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or  a  liledge,  it  is  to  be  deemed  a  pledge.**  An  im- 
portant distinction  between  a  pledge  and  a  con- 
ditional sale  is  that  in  the  former  no  title  passes, 
while  in  the  latter  a  title  passes  with  a  right  to  re- 
purchase,'^ and  hence  where  the  title  to  the  stock 
is  not  to  pass  until  the  expiration  of  the  time  for 
the  ropayment  of  the  money  loaned,  the  contract  is  a 
pledge  and  not  a  conditional  sale,**  even  thou^  the 
contract  contains  no  express  promise  for  repayment, 
since  the  law  imposes  on  the  borrower  the  obliga- 
tion to  repay .^ 

Fnn^bles.  The  distinction  between  a  pledge  of 
shares  and  the  doctrine  of  fungibles  or  things  loaned 
to  be  returned  in  kind,  in  the  Scotch  law,  is  that 
fungibles  may  be  used  by  the  bc^rrower  and  be  re- 
turned, not  in  the  shape  of  the  article  itself,  but  in 
the  same  quantity  of  an  article  of  the  like  kind; 
whereas  in  the  case  of  a  pledge  of  shares,  ii  the 
pledgee  sells  them  without  authority,  it  is  a  viola- 
tion of  his  trust,  although  he  afterward  purchases 
other  articles  of  the  same  kind  and  value,  to  be 
returned  to  the  pledgor,  unless  there  is  some  agree- 
ment, either  expressed  or  implied,  laetweai  the 
parties  that  he  shall  be  permitted  so  to  do.'' 

[i  1103]    3.    BeanisiteB    and    Validity— ».    In 


G«iMnL  In  aeeordaaee  with  the  rules  which 
pertain  to  the  requisites  and  validity  of  a  pledge 
generally,"  in  order  to  constitute  a  pledge  of  stock 
there  must  be  a  contract,  whereby  the  stoek  ia  held 
as  security,"  in  which  the  minds  of  the  parties 
meet  ;*"  but  it  is  not  essential  that  tlie  contract  shall 
be  a  formal  one,  for  it  may  be  implied  in  or  inferred 
from  the  facts  and  circumstances  of  the  case.*^  If 
the  contract  is  void  the  shares  may  be  recovered  by 
the  pledgor.** 

Comud«ratum.  The  contract  must  be  supported 
by  a  valid  consideration,*'  and,  although  tiiere  is 
authority  to  the  contrary,**  it  is  generally  held  that, 
unless  there  is  no  promises  on  the  part  of  the  pledgee 
to  forbear,"  a  preexisting  indebtedness  is  a  suffi- 
cient consideration  to  support  a  contract  of  pledge,** 
as  where  a  seller  of  stock  holds  it  as  security  for 
the  payment  of  the  purchase  price.*' 

What  law  govsms.  The  rights  of  the  parties  as 
to  the  debt  secured  by  a  pledge  of  stock  and  as  to 
the  stock  pledged  are  govern^  by  the  laws  of  the 
place  where  the  contract  or  pledge  was  made.** 

[i  1104]  b.  Delivery  and  PowwflBion.**  Deliv- 
ery of  the  thing  pledged  being  ordinarily  essential 
to  a  contract  of  pledge,'"  in  order  to  constitute  a 


that  the  Issue  of  a  new  certificate 
to  blin«s  owner  and  the  placing  of 
his  name  as  owner  on  the  corporate 
books  were  In  violation  of  hie  In- 
structions and  without  bis  knowl- 
edge. Shattuck,  etc..  Warehouse  Co. 
▼.  Onielen,  164  Cai.  778,  99  P  Ui. 

[b]  Bartton  vt  pzoof. — ^Where  the 
transfer  Is  absolute  on  its  face,  the 
burden  is  on  the  one  who  asserts 
that  it  was  intended  as  a  mere  pledge 
to  establish  that  fact  by  clear  and 
satisfactory  proof.  Murray  v.  Butte- 
Honitor  Tunnel  Mln.  Co.,  41  Mont 
449,-  no  P  497,  112  P  1132. 

[cl  Snttoleiiay  of  evid^icew— An 
absolute  transfer  of  stockvwlU  not 
be  decreed  a,  pledge  upon  the  un- 
corrobdrated    oral    evidence   of   com- 

?ilainant,  directly  contradicted  by  de- 
endant,  when  the  amount  paid  in  the 
transaction  was  the  full  value  of  the 
stock,  and  complainant  gave  a  re- 
ceipt for  the  money,  stating  it  to  be 
received  for  the  stock  at  a  certain 
rate  per  share.  Travers  v.  Leopold, 
124   III.  431.   16  NB  902. 

83.  Smith  V.  Becker,  192  Mo.  A. 
697.  184  SW  943. 

3<  Smith  V.  Becker,  192  Mo.  A. 
697,    184   SW  943. 

85.  Smith  V.  Becker,  192  Mo.  A. 
597,  184  SW  948.  _^  ,^ 

[a]  provision  for  forfeltnT*. — ^A 
provision  in  a  contract  transferring 
corporate  stock  to  secure  a  loan,  that 
If  the  loan  is  not  repaid  when  due 
all  right  to  title  and  Interest  in  the 

Sroperty  shall  pass  to  the  lender, 
oes  not  make  the  transaction  a  sale 
Instead  of  a  pledge.  Smith  v.  Beck- 
•r,  192  Mo.  A.  597,  184  SW  94J. 

se.  Smith  V.  Becker,  192  Mo.  A. 
697,  184  SW  943. 

87.  .Dykers  v.  Allen,  7  HllL 
(N.  T.)   497,  42  AmD  87. 

38.  See  Pledges  [31  Cyo  787  et 
seQJ. 

39.  Wilkinson  v.  Misner,  158  Mo. 
A.  661,  138  SW  981;  Kneeland  Inv. 
Co.  V.  Berendes.  81  Wash.  372,  142 
P  869.        . 

[a]  Bqnltable  pletee.— An  agree- 
ment by  a  bank  to  hold  stock  to  se- 
cure a  note  held  by  another  bank, 
as  well  as  for  its  own  claim,  creates 
an  equitable  pledge.  Birch  Tree 
State  Bank  v.  Brown,  162  Mo.  A. 
689,  133  SW  860. 

MK  Wilkinson  v.  Misner,  168  Mo. 
A.  661,  188  SW  931. 

41.  Ala. — ^Nabring  v.  Mobile  Bank, 
68  Ala.   204. 

111.— Rice  V.  Gilbert.  173  111.  348, 
60  NE:  1087    [all  72  111.  A.  649]. 


Md. — Schwlnd  V.  Boyee,  94  Md.  610, 
61  A  45. 

Mass. — ^Howard  v.  Brlgham,  98 
Mass.  133. 

Mo. — Wilkinson  v.  Misner,  168  Mo. 
A.  651,  138  SW  981. 

N.  T. — ^Van  Blaroom  v.  Broadway 
Bank,  22  N.  T.  Super.  633  [rev  on 
other  grounds  37  N.  T.  640,  6 
Transcr.  A.  132];  Ayer  y.  Seymour, 
16  Daly  249,  6  NTS  650. 

Wash. — Seattle  Dexter  Horton  Nat. 
Bank  v.  Washington-Alaska  Bank,  86 
Wash.  452,  150  P  1176. 

[a]  Uwrtvatloaa^d)  Where  the 
maker  of  a  note,  as  security,  deliv- 
ered to  the  payee  certificates  of 
stock,  and  the  payee  notified  the  cor- 
porations that  he  held  such  certifi- 
cates as  collateral  security,  and  re- 
quested an  assignment  on  the  books 
of  the  companies,  i  this  was  sufflclent 
to  justify  a  finding  that  the  payee 
held  the  certificates  as  collateral  se- 
curity. Rice  V.  Gilbert,  173  111.  348, 
50  NB  1087  [atr  72  111.  A.  649].  (2) 
Where  plaintiff,  desiring  a  financially 
irresponsible  person  to  become  a 
stockholder  In  a  corporation,  became 
surety  for'  money  which  the  latter 
borrowed  to  p<Ly  for  the  stock,  and 
plaintifTs  testimony  that  such  per- 
son agreed  to  leave  his  certificate  In 
the  stock  book  as  security  for  plain- 
tiff, and  as  to  all  the  circumstances 
of  the  transaction,  was  only  denied 
to  the  extent  of  the  buyer's  testi- 
mony that  plaintiff  never  said  any- 
thing to  him  about  having  a  Hen  on 
the  stock,  there  was  evidence  suffl- 
clent to  show  that  the  stock  was 
pledged  to  secure  plaintiff.  Schwlnd 
V.  Boyce,  94  Md.  610,  61  A  45. 

40.  Wlllcox  V.  Edwards,  162  Cal. 
455,  123  P  276,  AnnCasl913C  1392. 

43.  Wilkinson,  v.  Misner,  168  Mo. 
A.  561,  138  SW  931. 

44.  Andrews  v.  Guayaquil,  etc.,  R. 
Co.,  78  N.  J.  Eq.  160,  75  A  812  [aff 
76  N.  3.  Eq.  536,  72  A  355]  (holding 
that  a  bygone  consideration  is  not  a 
good  consideration  in  equity  for  a 
promise  to  transfer  the  stock  as  se- 
curity). 

46.  Haldeman  v.  German  Security 
Bank,  44  SW  383,  19  KyL  1891. 

[a]  A  iplsdfe  of  Btook  by  a  sttaa- 
gsr  to  secure  a  debt  past  due,  with- 
out any  promise  on  the  part  of  the 
pledgee  to  forbear,  is  without  con- 
sideration. Haldeman  v.  German  Se- 
curity Bank,  44  SW  388,  19  KyL  1691. 

46.  Martin  v.  Bankers'  Trust  Co., 
IS  Ariz.  56,  156  P  87,  AnnCasl918E 
1240;  Central  Sav.  Bank  v.  Smith,  43 


Colo.  90,  96  P  307;  Just  v.  SUte  Sav. 
Bank,  132  Mich.  600.  94  NW  200; 
Hlckok  v.  Cowperthwait,  210  N.  T. 
137,  103  NE  1111,  AnnCasl915B  1002 
[ait  147  App.  Dlv.  121,  131  NTS  829 
and    147    App.    Dlv.     900.    131     NTS 


8381;  Frank  ft  J.  O.  Jenkins,  Jr.  v. 
ConMln,  146  App.  Dlv.  301,  130  NT" 
778;     Hasbrouck    v.    Vandervoort,     6 


[a]  Ab  •KtanaloB  of  tiaM  for  vay- 
meat  of  a  debt  is  a  suflloient  con- 
sideration for  a  pledge  of  stock  as 
security  for  the  debt.  Central  Sav. 
Bank  V.  Smith,  43  Colo.  90,  96  P 
307;  Just  V.  State  Sav.  Bank.  132 
Mich.    600,    94    NW   200. 

[b]  ■vbstltvtlon  of  stook,^ — The 
existing  Indebtedness  of  the  pledgor 
Is  a  sufllcient  consideration  to  sup- 
port a  delivery  of  stock  to  the 
pledgee,  which  is  substituted  In  place 
of  other  stock  which  had  been 
pledged  but  was  returned  to  the 
pledgor.  Hlckok  v.  Cowperthwait, 
210  N.  T.  137,  103  NE  1111,  AnnCbs 
1916B  1002  [aff  147  App.  Dlv.  121. 
131  NTS  829,  147  App.  Dlv.  900,  131 
NTS    838]. 

[c]  Tioaaliig  BMBS7  for  «nx«baaa 
for  another. — ^The  relation  of  pledgee 
and  pledgor  exists  where  one  person 
buys  stocks  for  another,  loans  him 
the  purchase  money  and  holds  the 
stock  as  collateral  security  for  the 
loan,  all  under  3.n  agreement  by  them 
therefor.  Frank  &  J.  G.  Jenkins,  Jr. 
v.  Conklin,  146  App.  Dlv.  301.  130 
NTS  778. 

Flsdgise  as  bona  flde  panfluuMr  see 
infra  {{  1118-1120. 

47.  Loveless  v.  Bridges,  136  Ga. 
838,  71  SE  166. 

[a]  Bnle  api^laa.— Where  a  stock- 
holder agrees  in  writing  to  sell  his 
stock  to  another,  notes  to  l>e  given 
for  the  price,  an  oral  agreement,  sub- 
sequently entered  Into,  that  the  sell- 
er shall  hold  the  certificate  issued  to 
the  buyer  to  secure  payment  of  the 
note  is  not  invalid  for  want  of  con- 
sideration. Loveless  v.  Bridges,  13C 
Ga.   338,   71    SB  16?. 

48.  Warrior  Coal,  etc.,  Co.  v.  Au- 
gusta Nat.  Bank,  (Ala.)  63  S  997:  Co- 
lonial Bank  v.  CaAy,  16  App.  Cas. 
267  [aff  38  Ch.  D.  8»8].  See  generally 
Pledges  [31  Cyc  787]. 

49.  See  generally  Fledges  (tl  Cyc 
799  et  seq]. 

Beqnlaltas  and  valMttj  of  traaafsc 
feaeraUy  see  supra  |(  1041-1051. 

Tender  or  defiven  of  akana  oa 
sale  see  supra  ||  1078-1080. 

60.    See  Pledges  [31  Cyo  7*9]. 


For  latw  oasea,  developmenta  and  obaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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CORPORATIONS 


[14  C.  J.]     723 


valid  pledge  of  stoek,  the  stock  mnst  be  transferred 
and  delivered  to  the  pledgee  or  to  another  for  him 
in  sneh  a  manner  as  to  give  him  the  dominion  and 
eontrol  over  it;*^  and  where  the  stock  remains  in 
the  pledgor's  hands  or  in  the  hands  of  his  agent 
subject  to  his  recall,  there  is  not  a  snfiBcient  deliv- 
ery to  effect  a  pledge.''^  But  since  a  share  of  stock 
is  not  capable  of  manual  delivery,  delivery  of  pos- 
session to  the  pledgee  can  be  made  only  by  a  writ- 
ten transfer  of  title,'*  such  as  by  a  transfer  to  the 
pledgee  on  the  books  of. the  company,'*  or  without 
sneh  a  transfer -by  delivery  of  the  certificate  with 
a  written,  assignment  and  power  of  attorney  to 
transfer  the  stock  on  the  books  of  the  company,** 
or  by  a  written  transfer  independent  of  delivery 
of  the  eertiflcato,"  especially  where  no  certificate 
has  been  issued,*^  although  it  has  been  held  that  if 
there  is  no  certificate  to  be  delivered  there  can  be 
no  pledgee.'*    It  has  been  held  that  a  mere  delivery 


of  the  certificate,  without  any  written  assignment 
or  without  a  transfer  on  the  books  of  the  company, 
is  sufficient;**  but  there  is  authority  to  the  con- 
trary."" 

Second  pledgve.  Whwe  stock  is  pledged  and  de- 
livered to  One  pledgee,  and  later  the  stock  is  pledged 
to  another  subject  to  the  lien  of  the  first  pledgee, 
the  possession  of  the  certificate  by  the  latter  may 
be  regarded  as  the  possession  of  the  second  pledgee 
through  the  agency  of  the  first  pledgee.** 

[(1105]  c.  notice 'to  Corporation.  Jbi  order 
to  make  the  pledge  of  a  certificate  valid  as  between 
the  parties  or  as  to  third  persons,  it  is  not  neces- 
sary that  notice  of  the  pledge  be  given  to  the  corpo- 
ration,** nnlees  such  notice  is  required  by  statute;** 
and  even  where  provision  is  made  for  a  statutory 
notice,  such  notice  need  not  be  given  if  a  sufficient 
notation  of  the  transfer  is  made  on  the  books  of 
the  company.**    Notice  to  the  corporation,  however. 


61.  U.  S.— Buffalo  Third  l7at. 
Bank  v.  Buffalo  Qerman  Ins.  Co., 
193  U.  S.  681.  24  SCt  624,  48  L.  ed. 
801  Caff  171  N.  Y.  670  mem,  84  NE 
111»  mem  (Ur  61  App.  Dlv.  612,  89 
NTS  1X29),  162  N.  T.  163,  66  NE 
521,  48  L.BA  107  (rev  29  App.  Div. 
187,  61  NTS  667)];  Casey  v.  Schnei- 
der, 98  T:.  S.  496,  24  L.  ed.  790;  Casey 
V.  Cavaroc,  96  U.  S.  467,  24  L.  ed. 
779;  BIdstrup  v.  Thompson,  45  Fed. 
452;  Nlsblt  V.  Macon  Bank,  etc.,  Co., 
12  Fed.  686,  4  Woods  464;  New  Or- 
leans Banking  Assoc,  v.  Wilts,  10 
Fed.   330,  4  Woods  43. 

Ark. — ^Merchants',  etc..  Bank  v.  Cit- 
izens' Bank,  126  Ark.  131,  187  SW 
650. 

Cal. — Brewster  v.  Hartley,  87  Cal. 
15,  99  AmD  237. 

Dak. — Van  Clae  v.  Merchants'  Nat. 
Bank,  4  Dak.  485,  33  NW  i»1. 

III.— Atkinson  v.  Foster,  134  UI. 
472.  26  NE  528. 

Ind. — Koons  v.  JeffersonvUle  First 
Nat.  Bank,  89  Ind.  178. 

La. — Lallande  v.  Ingram,  19  Ia. 
Ann.   384. 

Mas^. — Robertson  v.  Robertson, 
186  Mass.  308,  71  NE  571. 

Mo. — Vanstone  v.  QoodwiD,  42  Mo. 
A.  S9. 

N.  H. — PInkeiton  v.  Manchester, 
etc.,  R.  Co.,  43  N.  H.  424. 

N.  J. — ^Andrews  v.  Ouayaqull,  etc.. 


K.   Co.,.  73    N.    J.    Eq.    150.    76    A    812 
laff  7$  N.   J.  E.i.  63?,  72  A  355]. 
N.    T. — Wilson    V.    Little,    2    N.    T. 


443,  51  AmD  307;  Missouri  Pao.  R. 
Co.  V.  Mercantile  Trust  Co.,  76  Misc. 
10,  134  NTS  548. 

N.  C— Doak  v.  State  Bank,  28  N.  C 
309.    . 

Tenn. — Wlnslow  v.  Harrlman  Iron 
Co..  (Ch.  A.)  42  SW  898;  D.  B.  Love- 
man  Co.  V.  Henderson,  1  Tenn.  Ch. 
A.  749. 

Vt. — French  V.  White,  78  Vt.  89,  62 
A  36.  2  LRANS  804,  6  AnnCas  479. 

[a]  SvUeno*  li«14  raffloUnt  to 
Justify  a  flndlnfjT  that  the  certifleate 
of  stock  was  never  delivered  to  the 
pledgee.  Robertson  v.  Robertson,  186 
Mass.  808,  71  NE  571. 

[b]  A  mam  atataiUMit  bjr  a  bor- 
rower from  a  bank,  made  to  the 
president  when  the  loan  Is  obtained, 
that  his  stock  In  the  bank  Is  security 
for  the  loan,  there  being  no  delivery 
of  the  certificates,  does  not  amount 
to  a  pledge  of  the  stock.  Buffalo 
Third  Nat.  Bank  v.  Buffalo  German 
Ins.  Co.,  193  U.  S.  581,  24  SCt  524, 
48  L.  ed.  801  [aff  171  N.  Y.  870  mem, 
64  NE  1119  mem  (aff  61  App.  Dlv. 
612  mem.  69  NTS  1129  mem),  162 
N.  T.  163,  56  NE  521,  48  LRA  107 
(rev  29  App.  Dlv.  137,  61  NTS  687)]. 

[c]  Stock  a«  ■•ovzltT  for  hond; 
Iwilinsilt  ■  Where  under  a  trust  In- 
denture a  corporation  agrees  to  de- 
posit the  stock  of  another  company 
as  security  for  bonds  Issued  by  It- 
self, and  It   Is   the   Intention   of  the 

Xeement     that     stock     should     be 
Iged  In  no  greater  amount  than 


that  of  the  bonds  Issued,  a  delivery 
of  the  stock,  for  purposes  of  con- 
venience, In  excess  of  the  par  value 
of  the  bonds  called  for,  does  not 
place  the  stock  so  delivered  under 
the  operation  and  Hen  of  the  trust 
agreement.  ITntU  bonds  are  called 
for  agairst  the  stock  so  delivered, 
such  delivery  constitutes  merely  a 
bailment,  and  the  stock  Is  held  sub- 
ject to  the  order  of  the  corporation 
which  may  take  the  form  either  of 
calling  for  bonds,  which  would  there- 
by subject  stock  of  an  equal  value 
to  the  lien  of  the  trust  Indenture,  or 
It  could  call  for  the  return  of  any 
balance  of  stock  that  had  not  thus 
been  brought  under  such  Hen.  Mis- 
souri Pac.  R.  Co.  V.  Mercantile  Trust 
Co.,  76  Misc.  10,  134  NTS  548. 

69L  Vanstone  v.  Goodwin,  42  Mo. 
A.  39. 

58.  Hall  V.  Cayot,  141  CaL  13,  74 
P  299;  Brewster  v.  Hartley,  37  Cal. 
15,  99  AmD  237;  Culloden  Bank  v. 
Forsyth  Bank,  120  Ga.  5,75,  48  SE 
226,  102  AmSR  115;  Atidrews  v. 
Guayaquil,  etc.,  R.  Co.,  73  N.  J:  Eq. 
150,  76  A  812  [aff  75  N.  J.  Eq.  535.  72 
A   355]. 

[a]  Bale  applied. — (l)  Where  a 
deceased  person  delivered  certain 
shares  of  stock  as  security  for  a  cer- 
tain note,  and,  although  the  shares 
were  not  Indorsed  ty  deceased,  they 
contained  an  indorsement  that  they 
were  hypothecated  to  secure  such 
note,  which  indorsement  was  signed 
by  the  secretary  of  the  corporation, 
such  indorsement  and  delivery  con- 
stituted a  valid  pledge  of  the  stock 
as  between  the  parties.  Hall  v. 
Cayot,  141  Cal.  13,  74  P  299.  (2)  A 
statement  In  a  collateral  note  that 
the  stock  has  been  deposited  as  se- 
curity for  the  debt,  and  that  on  de- 
fault the  lender  might  sell  at  public 
outcry  and  purchase,  is  sufficient. 
Culloden  Bank  v.  Forsyth  Bank,  120 
Ga.  575,  48  SE  226,  102  AmSR  115. 

64.     See  infra  {{  1106-1108. 

55.     See  Infra  {  1106. 

M.  Waterloo  First  Nat.  Bank  v. 
Bacon,  113  App.  Dlv.  612,  98  NTS 
717  [aff  189  N.  T.  538  mem,  82  NE 
1126  mem,  and  aff  216  V.  8.  134,  80 
SCt   368,  54  L.  ed.  418]. 

57.  Han-la 'App.,  9  Pa.  Cas.  238,  18 
A  748. 

[a]  Bnl*  applied/— An  Instrument 
whereby  the  person  entitled  to  stock 
in  a  newly-organized  corporation, 
certificates  of  which  have  not  been 
issued,  agrees  that  the  stock  to  his 
credit  shall  be  held  by  a  corporation 
with  whom  he  has  contracted,  as  col- 
lateral security  for  the  fulfillment 
on  his  part  of  the  several  specifica- 
tions In  the  contract  aforesaid,  is  a 
valid  pledge  of  sach  stock  and,  when 
the  certificates  are  Issued,  attaches, 
and  vesta  the  stock  in  the  pledgee. 
Harris  App.,  9  Pa.  Gas.  233,  12  A 
743. 

M.  BIdstrup  V.  Thompson,  4S  Fed. 
45iS;  Lallande  v.  Ingram,  1*  La.  Ann. 


364. 

59.  KIncald  v.  Overshlner,  171  111. 
A.  37;  Rice  v.  Gilbert,  72  111.  A.  649 
[as  173  111.  348,  50  NE  10871;  Blouln 
v.  Hart,  SO  La.  Ann.  714;  Brown  v. 
Omaha  Hotel  Assoc,  63  Nebr.  181,  88 
NW  176. 

[a]  nw  fact  that  stock  la  oaly 
tnuufecabto  on  the  books  of  the  com- 
pany does  not  prevent  a  stockholder 
from  making  a  valid  pledge  of  his 
stocX  by  delivering  certificates  there- 
of to  his  creditoi-.  Blouln  v.  Hart,  SO 
Lb.  Ann.  714. 

eo.  Nlsblt  V.  Macon  Bank,  etc., 
Co.,  12  Fed.  686,  4  Woods  464;  Wag- 
ner V.  Marple,  10  Tex.  Civ.  A.  505,  31 
SW  691;  French  v.  White,  78  Vt.  89, 
62  A  35,  2  LRANS  804.  6  AnnCas 
479. 

61.  Waterloo  First  Nat  Bank  v. 
Bacon,  113  App.  Dlv.  612,  98  NTS 
717  [aff  189  N.  T.  533  mem,  82  NB 
1126  mem  (aff  216  U.  S.  134,  30  SCt 
868,  54  L.  ed.  418)]. 

63.  Loeb  v.  German  Nat.  Bank,  88 
Ark.  108,  113  SW  1017;  Lake  Charles 
First  Nat.  Bank  v.  Bell,  141  La.  63, 
74  8  828;  Fltot  v.  Johnson,  33  La. 
Ann.  1288;  Factors',  etc,  Ins.  Co.  v. 
Marine  Dry-Dock,  etc.,  Co.,  31  La. 
Ann.  149;  Smith  v.  Crescent  City 
Live-stock  Landing,  etc.,  Co.,  30  La. 
Ann.  1378;  Meredith  Village  Sav. 
Bank  v.  Marshall,  68  N.  H.  417,  44  A 
526;  McClung  v.  (^olwell,  107  Tenn. 
592,  64  SW  890,  89  AmSR  961.  But 
see  State  Ins,  Co.  v.  Sax,  2  Tenn.  Ch. 
A.  507  (holding  that,  where  a  cred- 
itor of  the  pledgor  levies  his  attach- 
ment on  the  stock  before  any  notice 
of  the  pledge  is  given  to  the  corpo- 
ration, the  creditor  has  the  better 
right). 

[a]  Shares  of  stock  az«  not  "non- 
nerotlaUe  credits,"  within  a  statute 
requiring  notice  of  transfer  of  such 
credits  to  be  given  to  the  debtor,  and 
hence  a  pledge  of  corporate  stock  by 
delivery  of  tlie  certificate  without  no- 
tice to  the  coroorat'on  Is  valid.  Pltot 
V.   Johnson,    33  La.  Ann.  1286. 

ea.  Chicago  Nat.  City  Bank  v. 
Fairbanks  State  Bank,  I'TS  Iowa  489, 
155  NW  963;  Tierney  v.  Ledden,  148 
Iowa  286,  121  NW  1050,  21  AnnCas 
106. 

[a]  The  pwpose  of  a  ststuts  re- 
quiring the  secretary  .of  a  corpora- 
tion whose  stock  is  transferred  as 
collateral  to  keep  a  record  of  the 
facts,  etc.,  is  to  enable  stockholders 
to  hjrpothecate  their  stock  without  a 
cancellatloa  and  the  Issuance  of  new 
stock,  and  to  protect  the  pledgee 
as-ainst  the  claims  of  creditors  of 
the  pledgor  and  purchasers  without 
Jiotloe.  Tierney  v.  Ledden,  148  Iowa 
286,  .121  NW  1050,  21  AnnCas  106 
(Code   11   1626,   1627,   1631). 

84.  Chicago  Nat  City  Bank  v. 
Falrbank  State  Bank,  173  Iowa  489, 
166  NW  963  (under  Acts  26th  Gen. 
Assem.  c  81,  anr  ending  Code  I  1626). 

[a]  Bole  applied^— (1)  Under  a 
statutory      provision      that,      when 
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is  sufficient  to  jnoteet  the  pledgee  against  sabse- 
qnent  claims  against  the  stock  in  favor  of  the  oor- 

? oration,  although  he  makes  no  demand  for  a  trans- 
er  of  the  stock  on  the  corporate  books.*' 

[i  1106]  d.  BagistratioB  or  Tranafar  on  Cor- 
ponte  Books" — (1)  In  GtaiaraL  A  transfer  of 
stock  as  collateral  security,  on  the  books  of  the  cor- 
poration is  Buffioient  to  constitute  a  pledge;*'  and  a 
proper  entry  of  the  transfer  is  notice  to  a  subse- 
quent purchaser  of  the  stock  from  the  pledgor,** 
and  a  purchaser  at  a  foreclosure  sale  has  a  good 
title  as  against  a  subsequent  purchaser  from  the 
pledgor,"  although  the  transfer  at  such  sale  is  not 
'  entered  upon  the  books  of  the  company.'*  It  is 
also  well  settled  that  a  pledge  of  stock  by  deliveiy 
of  the  certificate  with  an  assignment  and  power  of 
attorney  indorsed  in  blank  thereon,  without  enter- 
ing the  transfer  on  the  books  of  the  company,  ia 
vidid  as  between  the  parties."  It  has  been  held, 
however,  that,  where  the  title  to  and  ownership  of 
stock  can  pass  only  by  a  transfer  of  the  stock  on 
the  books  of  N;he  company,  the  mere  delivery  and 
possession  of  the  certificate  of  stock  is 'not  sufficient 

shares  of  stock  shall  ha  transferred' 
to  any  person  as  collateral  security, 
suoh  person  may  notify  In  writing 
the  secretary  of  the  corporation,  and 
from  the  time  of  such  notice  and 
until  written  notice  that  the  stock 
shall  hav«  ceased  to  be  held  as  col- 
lateral, such  stock  shall  be  consid- 
ered as  transferred  on  the  books  of 
the  company  without  any  actual 
transfer  thereof,  one  who  receives 
stock  as  collateral  security  need  not 
.  give  the  notice  If  the  original  meth- 
'  od  of  noting  the  transfer  of  shares 
on  the  books  of  the  corporation  Is 
followed.  Chicago  Nat.  City  Bank  v. 
Falrbank  State  Bank,  173  Iowa  489, 
155  NW  983  (Acts  26th  Gen.  Assem. 
c  81,  amending  Code  i  1628).  (2) 
But  such  act  fa  not  retroactive  and 
hence  does  not  give  any  validity,  as 
against  creditors,  to  an  unrecorded 
transfer  of  stock,  as  collateral  secur- 
ity, made  before  the  act  was  passed. 
Perkins  v.  Lyons,  111  Iowa  192,  82 
NW  486.  .     ^      ^ 

[b]  Hotatlan  held  wifllnlsiitj— A 
notation  on  the  stub  of  certificates  of 
stock  that  they  have  been  assigned 
to  a  certain  person  as  collateral  Bei 
curity  is  sufilcient  to  entitle  him  to 
hold  the  shares.  Chicago  Nat.  City 
Bank  v.  Falrbank  State  Bank,  178 
Iowa  489,  156  NW  968. 

65.  Florala  Bank  v.  Penaaoola 
American  Nat.  Bank,  (Ala.)  75  S  310; 
Just  V.  8tat6  8av.  Bank.  132  Mich. 
600,  94  NW  200;  White  Klver  Bav. 
Bank  v.  Capital  Sav.  Bank,  etc.,  Cte.. 
77  Vt.  123,  59  A.  197,  107  AmSR  754. 

M.  aefiatratloB  <w  traaafsr  o» 
oocpoiate  books  rensxally  see  Infra 
t§   1148-1182. 

67.  U.  S. — Nlsblt  V.  Macon  Bank, 
etc.,  Co.,  12  Fed.  486,  4  Woods  464. 

Colo.  —  Richardson  v.  Longmont 
Supply  Ditch  Co.,  1»  Colo.  A.  488,  76 
P  546. 

N.  T.— Wilson  V.  LttUe,  2  N.  T.  448, 
51  AmD  307. 

R.  I. — Beckwtth  V.  Bnrrougb,  18 
R    I    294 

Vt — ^French  v.  White,  78  Vt.  89, 
$2  A  86,  2  L.RANS  804,  6  JUuiCaa 
479. 

[a]  mustrattoB.— An  absolute  trans- 
fer of  shares  of  stock  on  the 
books  of  the  corporation  is  a  pledge, 
where  the  transferor  at  the  time  of 
the  transfer  executes  a  note  for 
money  borrowed  of  the  transferee, 
reciting  that  the  stock  was  deposited 
as  collateral  security.  Wilson  v. 
tilttle,  2  N.  Y.  443,  61  AmD  807. 

Richardson  v.  Longmont  Sup 


to  constitute  the  holder  a  pledgee;'*  and  under  some 
statutes  the  pledge  is  not  effectual  against  any  per- 
son, except  the  pledgor,  until  the  power  of  attor- 
ney for  the  transfer  of  the  stock  on  the  books  of 
the  company  is  filed  with  the  prox>er  officer  of  the 
corporation.'* 

[i  1107]  (2)  Sights  of  Uiingiat«red  Fiadgat 
as  against  Third  Ponons.  The  authorities  are  in 
conflict  as  to  the  rights  of  a  pledgee  of  stock,  whose 
pledge  has  not  been  entered  on  the  books  of  the 
company,  as  against  subsequent  attachment  or  exe- 
cution creditors  of  the  pledgor.'*  Li  some  jurisdic- 
tions it  is  held  that  the  provision  requiring  a  trans- 
fer to  be  made  upon  the  books  of  the  corporation  is 
mandatory,  and  hence  that  an  unr^istered  pledge 
will  not  be  valid  as  against  a  subsequent  attaching 
or  execution  creditor  of  the  pledgor,'*  unless  the 
creditor  had  notice,  either  actual  or  constructive, 
of  the  pledge  at  the  time  of  the  attaohment  or  exe- 
cution;'* and  it  has  been  held,  under  some  statutes, 
that  the  attaching  creditor  has  the  better  right,  even 
though  he  had  actual  notice  of  the  unregistered 
pledge."     The   weight   of   authority,  however,   is 


ply  Ditch  Co.,  19  Colo.  A.  488,  78  P 
646. 

Boaa    Ade    voscfeaMC    of    plsdnd 
■to«k  see  infra  I  1186. 


60.  Richardson  v.  Longmont  Sup- 
ply Ditch  Co.,  19  Colo.  A.  483,  76  P 
64«. 

70.  Richardson  v.  Longmont  Sup- 
ply Ditch  Co.,  19  Colo.  A.  483,  78  P 
546. 

71.  TJ.  S.— Cecil  Nat.  Bank  v,  Wat- 
sontown  Bank,  105  U.  S.  217.  26  L. 
ed.  1039:  Johnston  v.  Laflin,  103  U.  S. 
800,  28  L.  ed.  632;  Masury  v.  Arkan- 
sas Nat.  Bank,  98  Fed.  803,  35  CCA 
476  [rev  87  Fed.  881];  Nlsbit  v.  Ma- 
con Bank,  etc.,  Co.,  12  Fed.  686,  4 
Woods   464. 

Ark.— Brady  v.  Irby,  101  Ark.  578, 
142  SW  1124,  AnnCaBl913E  1064; 
Loeb  V.  German  Nat.  Bank,  88  Ark. 
108,  118  SW  1017. 

Cal. — Northwestern  Portland  Ce- 
ment Co.  V.  Atlantic  Portland  Cement 
Co.  of  Ne^  Tork,  174  Oal.  808,  168 
P  47;  Manning  v.  App  Cons.  Gold 
MIn.  Co.,  164  P  801;  Spreckels  v. 
Nevada  Bank  of  San  Francisco,  118 
Cal.  272,  46  P  829,  64  AmSB  848,  33 
LRA  459;  Peo.  v.  Blmore,  35  Cial. 
663. 

Colo.  —  Richardson  v.  Longmont 
Supply  Dttch  Co..  19  Colo.  A.  488,  74 
P  644. 

Dak. — ^Van  Clae  v.  Merchants'  Nat. 
Bank,  4  Dak.   485,   33   NW  897. 

Ida. — ^Mapleton  Bank  v.  Standrod,  8 
Ida.  740,   71  P  119,   67  LRA  666. 

111.— Rice  v.  Gilbert,  173  111.  848, 
50  NE  1087  [aft  72  nl  A.  649];  Al- 
derton  v.  Couger,  78  111.  A.  533. 

Md. — Gemmell  v.  Davis,  75  Md.  B44, 
23  A  1032,  32  AmSR  412. 

Majis. — ^Athol  Sav.  Bank  v.  Bennett, 
203  Mass.  480,  89  NB  488. 

Mich.— May  v.  Cleland,  117  Mich. 
45,  76  NW  129,  44  LRA  148. 

Minn. — Baldwin  v.  Canfleld,  24 
Minn.  43,  1  NW  241. 

Mo. — McClintock  v.  Kansas  City 
Cent.  Bank,  120  Mo.  127,  24  SW  1052; 
Moore  v.  Bank  of  Commerce,  62  Mo. 
377:  Merchants'  Nat  Bank  v.  Rich- 
ards, 4  Mo.  A.  454  [att  74  Mo.  77]. 

N.  H. — Meredith  Village  Sav.  Bank 
V.  Marshall,  48  N.  H.  417,  44  A  524. 

N.  J. — Brttadway  Bank  v.  McBU- 
rath,  13  N.  J.  Bq.  24. 

N.  Y. — Hemran  v.  Maxwell,  47 
N.  Y.  Super.  847. 

Ob. — Haldeman  v.  Hillsborough, 
etc.,  R.  Co.,  2  Handy  101,  18  Oh.  Dec. 
(Reprint)  851. 

Pa. — Finney  App.,  S9  Pa.  898. 

S.  C. — Fraser  v.  Charleston,  11 
S   C   484 

Tenn.— Parker  v.  Bethel  Hotel  0>., 
94  Tenn.  862,  84  SW  209,  81  LRA 
706. 

Vt.— French  v.  White,  78  Vt  89, 
62  A  86,  2  LRANS  804,  6  AnnCas 
479;  White  River  Sav.  Bank  v.  Cap- 


ital Sav.  Bank,  etc.,  Co.,  77  Vt.  128. 
69  A  197,  107  AmSR  764;  Cheever  v. 
Meyer.  52  Vt.  66. 

Wash. — Port  Townsend  Nat.  Bank 
V.  Port  Townsend  Gas,  etc,  Co.,  4 
Wash.    597,    34    P   166. 

Wis. — Plankiuton  v.  Hlldebrand.  89 
Wis.   209,  ei  NW  839. 

Ont. — Morton  v.  Cowan.  25  Ont  529. 

As  acatiurt  tblzfl  peMoas  see  infra 
t  1107. 

n.  state  V.  JefCersonvflle  First 
Nat.  Bank,  89  Ind.  302;  Koons  v. 
JeffersonvlUe  First  Nat.  Bank.  89 
Ind.  178. 

[a]  Bale  ap^lad^— The  posses- 
sion of  the  certificate  for  national 
bank  stock  gives  neither  the  posses- 
sion of  the  stock  nor  the  right  to 
possession  as  to  one  with  whom  It  Is 
deposited  to  pictect  him  as  a  surety; 
hence  he  cannot  be  regarded  as  a 
pledgee  of  the  stock.  Koons  v.  Jef- 
fersonvllle  First  Nat  Bank.  89  Ind. 
178. 

78.  Hotchkiss,  etc,  Co.  v.  Union 
Nat.  Bank,  68  Fed.  76,  15  CCA  264; 
Hartford  First  Nat  Bank  v.  Hart- 
ford L..  etc..  Ins,  Co.,  46  Conn.  22. 

7^  Bleakley  v.  Candler,  149 
N.  C.  14.  84  SE  1089.  AnnCasl917A 
425;  White  River  Sav.  Bank  v.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt  123, 
59  A  197,   107  AmSR  764. 

7S.  Ala. — Selma  Bridge  Ck>.  v. 
Harris,  132  Ala.  179,   31  S  608. 

Conn. — Shipman  v.  .Altna  Ins.  Co, 
29  Conn.  246;  Oxford  Tump.  Oo.  v. 
Bunnel,  4  Conn.  562. 

Iowa. — Ft  Madison  Lumber  Co.  v. 
Batavlan  Bank,  71  Iowa  270,  32  NW 
336,  60  AmR  789,  77  Iowa  898.  42 
NW  331. 

N.  M.— Lyndonvllle  Nat  Bank  v. 
Folaom,  7  N.  M.  611,  88  P  258. 

Vt.— French  v.  White,  78  Vt  89, 
62  A  36,  2  LRANS  804,  6  AnnCas 
479;  White  River  Sav.  Bahk  v.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt  128, 
59  A  197,  1«7  AmSR  754. 

[a]  (hUBdenor  of  entaT. — An  en- 
try fn  a  stock  book  of  a  corporation 
that  certain  stock  has  been  assigned 
as  collateral  security  Is  sufllcient  to 
protect  the  assignee  against  the 
claims  of  judgment  creditors  of  the 
assignor,  under  Iowa  Code  I  10711, 
proYldlng  that  a  transfer  of  corpo- 
rate stock  is  not  valid  as  to  third 
persons  until  regularly  entered  In  the 
company's  books.  Moore  v.  Marshall- 
town  Opera-House  Co.,  81  Iowa  4S, 
46  NW  760. 

70,  Selma  Bridge  Co.  T.  Harrla, 
182  Ala.  179,  81  S508;  WWte  River 
Sav.  Bank  v.  Capital  Sav.  Bank,  etc., 
Co..  77  Vt  128,  59  A  197,  107  AmSR 
764;  Cheever  v.  Meyer,  52  Vt.  66. 

.77.    Perkins  v.   Lyons,    111    Iowa 
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against  this  view  and  in  favor  of  the  view  that  the 
purpose  of  the  provisicm  requiring  a  transfer  upon 
the  books  of  the  corporation  is  to  prevent  fraudu- 
lent transfers  and  to  protect  the  corporation,  and 
its  membem  and  creditors,  in  determining  the  ques- 
tion of  membership,  the  ti^t  to  vote,  the  right  to 
participate  in  the  management  of  the  company,  and 
the  payment  of  dividends;^'  and  that  where  the 
pledge  has  been  made  by  a  proper  assignment  or  in- 
doisement  and  delivery  of  the  certificate,  the 
pledgee  has  a  preference  over  a  subsequent  attach- 
ing or  execution  creditor  of  the  pledgor,  although 
the  pledge  has  not  been  entered  on  the  books  of  the , 
corporation,^*  even  though  the  creditor  is  without 
notice  of  the  pledge.*"  Under  this  rule  the  at- 
taclmient  is  v^id  only  as  against  the  interest  of 


the  pledgor  aftw  the  pledgee's  debt  has  been  paid,*^ 
and  the  pledgee  can  appropriate  only  so  much  of 
the  stock  as  is  sufBeient  to  pay  his  demand.*^ 

SubManent  pnrchasen.  According  to  some  au- 
thorities, a  pledge  of  stock,  properly  indorsed  and 
delivered,  even  though  the  transfer  is  not  entered 
on  the  books  of  the  company,  is  valid  as  against 
all  persons  except  a  subsequent  purchaser  or  en- 
cumbrancer for  value  and  without  notice,"*  and 
hence  the  rights  of  such  a  pledgee  are  superior  to 
the  rights  of  one  who  purchases  the  stock  at  a 
subsequent  execution  sale  with  full  knowledge  of 
the  unr^stered  pledge;**  even  though  the  shares 
are  transferred  to  such  purchaser  on  the  books  of 
the  corporation  before  an  attempt  is  made  by  the 
pledgee  to  exercise  the  power  of  attorney  to  have 


192,  82  irw  486;  Ottumwa  Screen  Co. 
V.   StodKblll,    103    lows    437,    72    NW 

18.  Mapleton  Bank  v.  Standrod,  8 
Ida.  740,  71  P  119,  67  LRA  666 ; 
Bleakley  v.  Candler,  169  N.  C  16, 
84  SE  10S9.  AnnCasi917A  426. 

T9.  U/  S. — Masury  v.  Arkansas 
Nat.  Bank,  93  Ped.  (03,  BE  CCA  476 
[rev  87  Fed.  381];  New  Orleans  Nat. 
Bankins  Assoc,  v.  Wilts,  10  Fed.  330, 
4  Woods  43;  Continental  Nat.  Bank 
V.  Eliot  Nat  Bank,  7  Fed.  369. 

Cal. — Weston  v.  Bear  Klver,  etc., 
MIn.  Co.,  e  Cal.  426. 

Colo.— Carlton  t.  Camfleld,  171  P 
1140. 

Del. — Allen  v.  Stewart,  7  r>el.  Cb. 
287,  44  A  786. 

Qa. — ^Kyle  T.  Hontgromery,  73  Oa. 
:37. 

Ida. — Mapleton  Bank  v.  Standrod,  8 
Ida.  740,  71  P  119,  67  LRA  666. 

111.— Rice  V.  Gilbert,  173  111.  848, 
SO  NE  1087  [an  72  111.  A.  649];  AI- 
derton  t.  Conger,  78  111.  A.  633. 

I^a. — ^Kem  v.  Day,  46  La.  Ann.  71, 
1!  S  6. 

Md. — Morton  v.  Orafllln,  68  Md. 
545,  13  A  341,  16  A  298  (under  Acts 
[1886]  o  287>.  But  see  Noble  v. 
Turner,  69  Md.  619,  16  A  124  (where 
a  contrary  rule  was  held  under  a 
prior  statute). 

Mass. — Athol  8av.  Bank  v.  Ben- 
nett, 203  Mass.  480,  89  NB  682.  But 
see  Boyd  v.  Iluckport  Steam  Cotton 
Mills,  7  Gray  406  (holdine  that  the 
delivery  of  a  certificate  with  a  print- 
ed transfer  on  the  back,  slKned  In 
blank  by  the  owner,  with  the  Intent 
thereby  to  secure  a  debt  due  from 
such  owner  to  the  transferee,  passes 
no  title  to  the  shares  as  against  at- 
taching creditors  of  the  owner). 

Minn.— Nicollet  Nat  Bank  v.  City 
Bank.  38  Minn.  86,  36  NW  677,  8  Am 
SR  643. 

Mo. — ^McCIintock  ▼.  Kansas  City 
Cent.  Bank,  120  Mo.  127;  24  SW  1052. 

N.  J. — Broadway  Bank  v.  McEH-. 
rath.  13  N.  J.  Eq.  24;  Rogers  v.  New 
Jersey  Ins.  Co.,  8  N.  J.  Eq.  167. 
,  N.  C. — Bleakley  v.  Candler,  169 
N.  a  16,  84  SE  1039,  AnnC^sl917A 
425. 

..ph.— Norton  v.  Norton,  43  Oh.  St 
509^  »  NB  348. 

Pa.— Bby-  v.  Quest  94  Pa.  160. 
_  S.  D. — State   Banking,   etc.,   Co.   v. 
Taylor,    2S    S.   D.    677,    127    NW    690, 
29  LRANS  '623. 

„  Tenn.— McOung    v.    Colwell,      107 
Tenn.  692,  64  SW  890,   89  AmSR  961. 

Tex. — Seellgson  v.  Brown,  61  Tex. 
114;  Tombler  v.  Palestine  Ice  Co.,  17 
Tex.  Civ.  A.  596,  43   SW  898. 

wash. — ^Port  Townsend  Nat.  Bank 
y.  Port  Townsend   Gas,   etc.,   Cto.,    6 
Wash.  697,  34  P  166. 
».?"'• — Morton    v.    Ctowan,    26    Ont 
529. 

See  also  Fraser  v.  C^iarleston,  11 
5:,  C.  486  (where  the  question  was 
''used  but  not  decided,  although  the 
«>nrt  inUmated  that  the  hypotheca- 
tion of  such  securities  without  in- 
jorsement  or  power  of  attorney  may 
<!onstitute.  by  delivery,  an  equitable 


assignment'  and  act  as  an  estoppel 
against  the  legal  owner  and  creditors 
claiming  through  hUn). 

[a]  OHtlalanx  of  ocmtrtaj  mis. 

"The  other  view  would  .  .  .  unduly 
hamper  commercial  transactions  and 
would  have  a  tendency  to  depreciate 
the  value  of  stock,  as  do  all  restric- 
tions upon  its  negotiation.  If  it 
should  be  held  that  a  transfer  upon 
the  books  of  a  corporation  is  neces- 
sary to  vest  the  title  In  a  purchaser 
or  a  pledgee,  the  owner  of  stock  in 
order  to  secure  a  loan  would  have  to 
Incur  the  expense  and  trouble  of  hav- 
ing the  stock  transferred  to  the  lend- 
er upon  procuring  a  loan,  and  of 
having  It  retransferred  upon  pay- 
ment, and  if  he  borrowed  in  sections 
where  the  books  of  the  corporation 
were  not  accessible.  It  would  make  it 
difficult,  if  not  impossible,  to  pro- 
cure a  loan,  and  one  of  the  elements 
of  value  would  be  greatly  Impaired." 
Bleakley  v.  CSindler,  169  N.  C.  16,  20, 
84  SE  1039,  AnnCasl917A  426. 

[b]  Bole  applied. — The  assign- 
ment of  stock  of  a  corporation  to  It- 
self as  collateral  for  a  loan  devests 
the  assignor's  title  so  far  as  to  pre- 
vent Its  sale  under  a  fieri  facias 
against  him.  Eby  v.  Guest,  94  Pa. 
160;  Early's  App.,  89  Pa.  411. 

[c]  OoBStmotlon  of  parUoolar 
pxovlalona, — (1)  17  Del.  L.  c  147  S 
18,  which  provides  that  corporate 
stock  shall  be  transferred  on  the 
company's  books  In  the  manner  pre- 
scribed by  Its  charter,  and  that  stock 
traoEf  erred  as  collateral  security 
shall  be  so  entered  on  the  transfer 
books,  does  not  render  unrecorded 
transfers  void,  and  where  the  charter 
of  a  corporation  contains  no  provi- 
sion for  the  entry  of  stock  transfers, 
the  transfer  of  its  stock  as  collateral, 
without  entry  on  the  books.  Is  valid 
as  against  the  former  stockholder's 
attaching  creditors.  Allen  v.  Stew- 
art 7  Del.  Ch.  287,  44  A  786.  (2) 
Civ.  Code  S  2369,  making  every  trans- 
fer of  personal  property  other  than 
a  thing  In  action  without  immediate 
change  of  possession  void  as  against 
creditors  and  others,  has  no  applica- 
tion to  a  pledge  of  corporate  stock 
any  more  than  It  would  to  any  chose 
in  action  evidenced  by  a  writing,  and 
a  transfer  of  the  certificate  for  such 
stock  is  sufiflcient.  State  Banking, 
etc.,  Co.  V.  Taylor.  26  S.  D.  577,  127 
NW  590,  29  LRANS  523.  (3)  In  Colo- 
rado registration  of  transfers  and 
pledges  of  corporate  stock  required 
by  Rev.  St  (1908)  I  870,  Is  not  for 
the  protection  of  the  creditors  of  a 
stockholder  until  they  proceed  under 
il  3618,  3619,  prescribing  the  man- 
ner of  making  levies  on  stock,  and 
they  can  be  registered  at  any  time, 
even  after  the  Insolvent  estate  of  a 
pledgor  Is  in  the  bands  of  an  ex- 
ecutor, and  claims  of  almple  cred- 
itors have  been  allowed.  Carlton  v. 
Camfleld,   (Colo.)   171  P  1140. 

80.  U.  S.— ContinenUl  Nat.  Bank 
V.  Eliot  Nat  Bank,  7  Fed.  369. 

N.  J. — Broadway  Bank  y.  McEl- 
rath.  18  N.  J.  Eq.  84. 

N.    C— Bleakley    v.    Candlw,    169 


N.  C  16,  84  SB  1039,  AnnC^8l917A 
426. 

8.  D. — State  Banking,  etc.,  Co.  v. 
Taylor,  26  S.  D.  677,  127  NW  690,  29 
LRANS  623. 

Tenn. — Comlck  v.  Richards,  3  Lea 
1. 

And  see  cases  supra  note  79. 

[a]  BoMon  for  nil««— "Registra- 
tion is  for  the  purpose  of  giving  no- 
tice, and  is  based  ui.on  the  idea  that 
the  public  have  the  right  to  inspect 
the  registry,  and  this  condition  does 
not  prevail  with  us  as  to  the  stock 
book  of  a  private  corporation,  which 
those  who  are  not  stockholders  nor 
interested  In  the  corporation  have  no 
right  to  see.  .  .  .  The  provision  re- 
quiring a  transfer  upon  the  books  of 
a  corporation  cannot  be  of  any  prac- 
tical benefit  to  the  outside  creditor, 
because,  as  he  cannot  see  the  books, 
he  can  have  no  means  of  knowing 
whether  the  transfer  has  been  made 
or  not;  and  in  this  respect  the  law 
as  to  the  registration  of  mortgages 
furnishes  no  analogy,  because  the 
registry  of  mortgages  is  open  to  the 
public."  Bleakley  v.  Candler.  169 
N.  C.  16,  20,  84  SE  1039,  AnnCasl917A 
426. 

81.  U.  S. — Masury  v.  Arkansas 
Nat.  Bank.  93  Fed.  603,  36  CCA  476 
[rev  87  Fed.  381]. 

Cal. — Farmers'  Nat  Gold  Bank  v. 
Wilson,  58  CaL  600. 

Dak. — ^Van  Cleo  v.  Merchants'  Nat- 
Bank,   4  Dak.  486,  83  NW  897. 

Ga. — ^Kyle  v.  Montgomery,  73  Ga. 
337. 

Ida. — ^Mapleton  Bank  v.  Steindrod,  8 
Ida.  740,  71  P  119,  67  LRA  656. 

111. — Rice  V.  Gilbert,  17.3  IlL  848, 
60  NB  1087   [aff  72  111.  A.  6491. 

Oh. — Norton  v.  Norton,  48  (Jh.  St 
509,  8  NB  848. 

Tex. — Seellgson  v.  Brown,  61  Tex. 

Ont. — Morton  v.  Cowan.  26  Ont. 
629. 


887. 


Kyle  V.   Montgomery,   73   Qa. 


AppUoatioa  of  prooaada  of  sale  see 
Infra  {  1187. 

83.  U.  S. — Masury  v.  Arkansas 
Nat.  Bank,  83  Fed.  608,  86  CXJA  476 
[rev  87  Fed.  381]. 

Cal. — Northwestern  Portland  Ce- 
ment Co.  V.  Atlantic  Portland  Cement 
Co.  of  New  York,  174  Cal.  308,  163  P 
47;  Farmers'  Nat.  Gold  Bank  v.  Wil- 
son, 58  Cal.  600;  Peo.  v.  Elmore,  86 
Cal.  653;  Naglee  v.  Padflc  Wharf 
Co.,  20  Cial.   629. 

R.  I. — Davis  V.  Nat  Eagle  Bank,  60 
A  630. 

Vt — ^White  River  Sav.  Bank  v. 
C^apital  Sav.  Bank,  etc.,  Co.,  77  Vt 
123,  59  A  1»7,  107  AmSR  764. 

Va. — Cohen  v.  Big  Stone  Gap  Iron 
Co.,  1  Hen.  ft  M.  (11  Va.)  468,  69  SB 
369,  AnnCa8l912A  208. 

[a]  Aotnal  aotlM  of  the  pledge  Is 
equivalent  to  a  transfer  on  the  books, 
or  the  filing  of  a  po-wer  of  attorney, 
and  gives  the  pledgee  a  prior  right 
over  a  purchaser  with  auoh  notice. 
Hotchklss,  etc.,  Co.  v.  Union  Nat. 
Bank,  68  Fed.  76,  16  (XA  264.  r> 

9<    Fed. — Masury      v.      Arkansaa- 
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the  shares  transferred  to  himself;*'  but  is  not  su- 
perior to  the  rights  of  one  who  purchases  in  good 
faith  without  notice.^^  It  has  been  held  that  the 
right  of  the  pledgee  is  superior  to  that  of  a  pur- 
ehaser  at  an  execution  sale  of  the  stock  against  the 
pledging  stockholder,  although  the  execution  is  on 
s  judgment  in  favor  of  the  corporation  against  the 
stockholder  for  the  amount  of  an  assessment  on  the 
stock.*' 

[i  1108]  (3)  Bight  of  Pledgee  to  Begistntion 
of  Transfer.  It  has  been  held  that  prior  to  the  ma- 
turity of  the  debt  the  pledgee  is  entitled  only  to 
an  entry  on  the  books  of  the  corporation  showing 
the  true  character  of  the  transaction,  and  not  an 
absolute  transfer  and  the  issue  of  new  certificates.** 
As  a  general  rule,  however,  where. stock  is  pledged 
in  the  ordinary  mode,  and  the  pledgor  executes  an 
irrevocable  power  of  attorney  authorizing  a  trans- 
fer of  the  shares'  on  the  books  of  the  corporation. 


the  pledgee  has  a  right  to  cause  a  proper  transfer 
of  the  stock  to  be  made  to  him  on  such  books,** 
and  to  surrender  the  old  certificate  and  have  a  new 
certifloate  issued  to  him  in  his  own  name,'"  unless 
there  is  a  specific  agreement  to  the  contrary;'^  and 
the  loss  occasioned  by  issuing  new  crartifieates  under 
a  forg^ed  power  of  transfer  cannot  be  cast  upon  the 
corporation  by  the  pledgee,  in  whose  name  the  new 
certificates  are  issued;  where  the  pledgee  knew  of 
the  forgery  at  the  time."*  Where  the  corporation 
has  notice  of  such  pledge  and  power  of  attorney,  it 
is  its  duty  on  the  pledgee's  application  to  make  a 
proper  entry  or  transfer  to  him,**  although  the  own- 
er has  given  notice  that  he  has  revoked  the  power 
of  attorney,**  and  if  the  company  refuses  to  make 
the  transfer  when  duly  requested,  'the  pledg^ee  may 
maintain  an  action  against  it  to  compel  a  transfer,** 
or  for  damages  for  the  refusal.**  But  before  the 
pledgee  can  have  a  transfer  or  recover  a  money 


Nat.  Bank,  93' Fed.  603,  35  CCA  476 
[rev   87   Fed.   881]. 

Cal. — Peo.  V.  Elmore,  86  Cal.  6B3. 

Dak. — Van  Clse  v.  Mercnants'  Nat. 
Bank,  4  Dak.  485,  33  NW  897. 

Mich.— May  v.  Cleland,  117  Mich. 
45,  76   NW  129,   44  LRA  163. 

MO. — McClIntock  v.  Kansas  City 
Cent.  Bank,  120  Mo.  127,  24  SW  1052. 

N.  J. — Rogers  vi  New  Jersey  Ins. 
Co..  8  N.  J.  Eq.  167. 

Utah. — George  R.  Barse  Live-Stock 
Co.  V.  Range  Valley  Cattle  Co.,  16 
Utah  69,  50  P  630. 

Wash. — Port  Townsend  Nat.  Bank 
▼.  Port  Townsend  Qas,  etc.,  Co.,  6 
Wash.  697,  34  P  165. 

06.  Rogers  v.  New  Jersey  Ins. 
Co.,  8  N.  J.  Eq.  167.  But  see  Noble 
V.  Turner,  69  Md.  619,  16  A  124 
(holding  that  where  the  pledgee  un- 
reasonably delays  notifying  the  com- 
pany of  the  assignment  to  him  or 
presenttntr  the  stock  for  transfer, 
pending  which  it  is  attached  and  sold 
as  the  property  of  the  pledgor,  and 
the  transfer  on  the  books  of  the 
Company  made  to  the  purchaser  as 
authorized  by  statute,  the  pledgee's 
title  is  extinguished). 

B9.  Fanners'  Nat.  Gold  Bank  v. 
Wilson,  68  Cal.  600;  Naglee  v.  Pacific 
Wharf  Co..  20  Cal.  629.  See  Hexter 
V.  Shanan,  (Colo.)  180  P  92  (holding 
that  where  the  pledgee  of  corporate 
stock  delayed  for  two  years  to  notify 
the  corporation  of  the  pledge,  and 
then  did  not  state  the  amount  for 
which  the  stock  was  pledged,  so  that 
the  company  could  not  within  sixty 
days  make  the  memorandum  on  its 
books,  required  by  Rev.  St.  [1908]  i 
870,  the  pledge  is  Invalid  against  a 
purchaser  of  the  stock  at  an  execu- 
tion sale). 

87.  Dearborn  v.  Washington  Sav. 
Bank,  18  Wash.  8,  SO  P  675. 

88.  Welch  V.  Glllelen,  147  Cal.  671, 
82  P  248;  McPall  v.  Buckeye  Grang- 
ers' Warehouse  Assoc.  122  C^l.  468, 
65  P  253',  68  AmSR  47;  Spreckels  v. 
Nevada  Bank,  113  Cal.  272,  45  P  329, 
54  AmSR -348,  33  LRA  459;  Farmers' 
Nat.  Gold  Bank  v.  Wilson,  58  Cal. 
600. 

[a]  BeuoM  tot  rnlew— "All  this 
may  be  done  to  the  full  protection  of 
the  pledgee's  rights  without  the  sur- 
render of  the  certificates,  their  can- 
cellation, and  the  issuance  to  him  of 
new  ones,  and,  when  done,  the 
pledgee  would  be  fully  protected 
against  a  subsequent  purchaser,  who 
would  be  charged  with  the  construc- 
tive notice  which  the  entries  upon  the 
books  of  the  corporation  import;  and, 
upon  the  other  hand,  there  would  be 
preserved  to  the  pledgor  all  the 
rights  incident  to  his  ownership  un- 
der the  pledge."  Spreckels  v.  Nevada 
Bank.  113  Cal.  272.  277.  46  P  829,  64 
AmSR  348,   33   LRA  459. 

[b]  UBanthorliad  tnmafer..— A 
note  made  by  the  secretary  of  a  cor- 


poration on  the  margin  of  the  stubs 
of  certain  certificates  of  stock  trans- 
ferred as  collateral  security  by  the 
owner  that  the  transferee  holds  them 
as  security  for  a  loan  does  not  con- 
stitute a  transfer  of  the  stock  on 
the  books  of  the  corporation,  as 
against  creditors  of  the  transferor, 
where  such  transfer  has  not  been  au- 
thorized by  either  party.  McFall  v. 
Buckeye  Grangers'  Warehouse  Assoc, 
122  Cal.  468.  55  P  253,  68  AmSR  47. 

[c]  ^Mvlnc  new  oartiiloate, — ^The 
act  of  the  corporation  In  Issuing  a 
new  certificate  for  the  pledged  stock 
cannot  be  questioned  by  a  third  per- 
son. Manning  v.  App  Cons.  (Sold 
Mln.  Co.,  (Cal.)  164  P  801. 

89.  U.  S.— Hubbell  v.  Drexel,  11 
Fed.   116. 

Colo. — Farmers'  Pawnee  Canal  Co. 
.V.  Henderson,  46  Colo.  87,  102  P 
1063. 

Conn. — Skiff  v.  Stoddard,  63  Ckinn. 
198,  26  A  874,  28  A  104,  21  LRA  1«2. 

La. — ^Eisenbauer  v.  New  Orleans 
Cotton  Exch.,  140  La.  674,  73  S  685; 
State  V.  North  American  Land,  etc., 
Co..   112  La.  441,  36  S  488. 

Md.— Rich  V.  Boyce,  89  Md.  814. 

Mass. — Athol  Sav.  Bank  v.  Bennett, 
203  Mass.  480.  89  NE  632. 

Mich. — Osbom  v.  Detroit  Kraut 
Co.,  193  Mich.  664.  160  NW  442. 

N.  D. — Grand  Porks  Second  Nat. 
Bank  v.  First  Nat.  Bank.  8  N,  D.  60, 
76   NW  504. 

Oh. — Dayton  Nat.  Bank'  v.  Mer- 
chants' Nat.  Bank,  87  Oh.  St.  208; 
Cincinnati,  etc..  R.  Co.  v.  Rawson,  9 
Oh.  Dec.  (Beprlnt)  709,  16  CincLBuI 
423. 

Tex. — Gatesville  First  Nat.  Bank  v. 
Mings,  11  Tex.  Civ.  A.  202,  32  SW 
178. 

80.  La. — State  v.  North  American 
Land,  etc.,  Co.,  112  La.  441,  36  S 
48$ 

Md.— Rich  V.  Boyce,  39  Md.  314. 

Mass. — Athol  Sav.  Bank  v.  Ben- 
nett, 203  Mass.  480,  89  NE  632. 

Oh.  —  Haldeman  v.  Hillsborough, 
etc.,  R.  Co.,  2  Handy  101,  12  Oh.  Dec. 
(Reprint)   351. 

Tex. — Gatesville  First  Nat.  Bank 
v.  Mings,  11  Tex.  Civ.  A.  302,  32  SW 
178. 

Wis. — Goetzlnger  v.  Donahue,  138 
Wis.  103,  119  NW  823. 

81.  Hubbell  v.  Drexel,  11  Fed.  116; 
Gatesville  First  Nat.  Bank  v.  Mings, 
11  Tex.   Civ.  A.  302,   32   SW  178. 

98.  Hambleton  v.  Central  Ohio  R. 
Co.,    44  Md.    551. 

93.  Elsenhauer  v.  New  Orleans 
Cotton  Exch..  140  La.  574,  78  S  686. 
And  see  cases  Infra  notes  95,  96. 

94.  Elnenhauer  v.  New  Orleans 
Cotton  Exch.,   140  La.  574,  73  S  685. 

96.  La. — State  v.  North  American 
Land,  etc.,  Co.,  112  La.  441,  36  8 
488 

Mo. — Davey  v.  Newell-Morse  Roy- 
alty Co.,  169  Mo.  A.  566,  164  SW  147. 


N.  J. — Andrews  v.  OuayaquU.  etc, 
R.  (To.,  •69  N.  J.  Eq.  211,  60  A  568 
[aff  71  N.  J.  Eq.   768,  71  A  11331. 

N.  D. — Grand  Forks  Second  Nat 
Bank  v.  St.  Thomas  First  Nat  Bank. 
8  N.  D.  60,  76  NW  604. 

Wis. — Goetzinger  v.  Donahue,  138 
Wis.   103,   119  NW  823. 

And  see  cases  infra  note  96. 

But  see  American  Bonding,  etc. 
Co.  V.  Pacific  Brewing,  etc.,  Co.,  34 
Wash.  10,  74  P  826  (holding  that  un- 
der 1  BalUnger  Ck>de8  &  St.  Annot.  { 
4264,  providing  that  any  stockholder 
may  pledge  his  stock  by  the  deliv- 
ery of  a  certificate  or  other  evidence 
of  his  interest,  but  may  neverthe- 
less represent  the  same  at  all  meet- 
ings, and  vote  as  a  stockholder,  the 
pledgee's  remedy  to  subject  the  stock 
to  the  payment  of  a  debt  is  to  fore- 
close the  pledge  by  bill  or  by  notice 
and  sale  without  Judicial  proceed- 
ings, and  not  by  a  bill  to  compel  a 
transfer  of  the  stock  on  the  books  of 
the  corporation  to  the  pledgee  and 
restrain  the  corporation  from  paying 
dividends  to  the  pledgor). 

[a]  THaL — ^Where  the  pledgee 
brings  suit  to  compel  the  corpora- 
tion to  transfer  the  stock  and  issue 
new  certificates  to  him,  and  the  cor- 
poration sets  up  the  defense  that  the 
pledgor,  one  of  its  members.  Is  with- 
out any  right  to  transfer  his  stock 
in  disregard  of  its  charter,  and  the 
pledgee  has  no  standing  In  his  own 
right  to  demand  the  Judgment  prayed 
for.  an  inference  from  the  testimony 
that  the  pledgor  is  wlUins  that  it 
should  be  done  Is  no  reason  for  a 
rendition  of  such  a  Judgment,  or  for 
inquiry  Into  the  merits  of  a  contro- 
versy between  the  corporation  and 
the  pledgor.  State  v.  North  Amer- 
ican Land,  etc.,  Co.,  112  La.  441.  36  S 
488 

96.  U.  S.— Florida  Nat  Bank  ▼. 
Merchants',   etc.,  Bank,  227  Fed.  714. 

La. — Elsenhauer  v.  New  Orleans 
Cotton  Exch.,  140  La.   574,   73   S  685. 

Mo. — Davey  v.  Newell-Morse  Roy- 
alty Co.,  169  Mo.  A.  565,  154  SW  147. 

N.  D. — Grand  Forks  Second  Nat. 
Bank  v.  St.  Thomas  First  Nat  Bank. 
8  N.  D.  50.  76  NW  604. 

Oh. — Dayton  Nat.  Bank  v.  Mer- 
chants' Nat  Bank.  37  Oh.  St  208;  On- 
clnnatl.  etc..  R.  Co.  v.  Urbana  Third 
Nat.  Bank.  1  Oh.  Clr.  Ct  199.  1  Oh. 
Clr.  Dec.  109;  Cincinnati,  etc..  R.  Co. 
V.  Rawson.  9  Oh.  Deo.  (Reprint)  709. 
16  CIncLBul  423. 

[a]  Saclies. — (1)  Where  the  own- 
er of  stock  and  a  pledgee  thereof 
were  former  partners  and  were  dis- 
puting the  division  of  the  partner- 
ship property  for  several  years,  the 
pledgee  did  not  lose  his  right  to 
damaees  against  the  corporation  for 
a  refusal  to  transfer  the  stock  to 
him,  bv  reason  of  his  inaction  dur- 
ing such  time  (Elsenhauer  v.  Ne» 
Orleans  Cotton  ISxch.,  140  La.  674.  73 


For  lat«r  oases,  dsralopma&ts  and  ohaagwa  In  the  law  see  cumulative  Annotations,  same  title,  psce  and  note  number. 
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jodgment,  he  must  establish  his  speoial  interest  in 
the  stock,"  or  must  show  that  under  the  terms  of 
the  coBtraet  he  has  the  right  to  have  the  transfer 
made  to  himself;"^  and  it  has  been  held  that  a  eon- 
ditional  transfer  cannot  be  made.'^  Where  ander 
the  corporate  charter  no  transfer  on  the  corporate 
books  is  valid  until  the  transferor  has  paid  all  debts 
due  from  him  to  the  corporation,  the  corporation 
may  refuse  to  enter  a  pledge  of  stock  on  the  corpo- 
rate books  where  it  has  a  lien  on  the  stock  at  the 
time  of  the  pledge;^  but  the  corporation  cannot  re- 
fuse to  record  a  transfer  where  it  had  notice  there- 
of before  the  pledgor  became  indebted  to  it.* 

Pledgee  as  purchaser.*  Where  the  pledgee  pur- 
chases the  stock  at  a  foreclosure  sale  thereof,  he 
may  sue  the  corporation  to  compel  a  transfer  of  the 
certificate  to  him  on  the  corporate  books;*  and  in 
such  a  suit  the  executors  of  the  deceased  pledgor 
who  make  no  claim  to  the  stock  are  not  necessary 
parties;'  but  the  suit  may  be  determined  on  the 
merits  where  the  corporation  and  the  beneficiaries 
under  the  pledgor's  will  who  claim  an  interest  in 
the  stock  are  parties  defendant.*  The  corporation 
cannot  be  held  liable  to  the  owner  of  the  stock  as 
for  conversion,  although  it  was  notified  by  him  not 


to  make  the  transfer.' 

Damages.  The  pledgee's  damages  for  a  wrongful 
refusal  of  the  corporation  to  transfer  the  stock  on 
the  books  of  the  corporation  are  generally  limited 
to  his  special  interest  in  the  stock,  not  exceeding 
the  value  thereof,^  and  it  has  been  held  that  he 
cannot  have  damages  for  depreciation  in  value  of 
the  stock  after  such  refusal,"  nor  damages  which 
are  not  the  natural  and  proximate  result  of  the  acts 
of  the  corporation's  officers.*"  Where  the  practice 
of  leasing  shares  of  stock  prevails^  the  pledgee  may 
be  entitled  to  damages  for  the  average  rental  value 
of  the  stock  during  the  time  that  the  transfer  is  il- 
legally withheld  from  him.** 

Interpleader.  Where,  in  an  action  by  the  pledgee 
against  the  corporation  for  refusing  to  transfer  the 
stock  to  the  pledgee  and  for  failing  to  redeliver  it 
to  him,  an  order  is  made  making  the  pledgor  a 
party,  a  cross  complaint  by  the  pledgor  which  sets 
up  matters  affecting  the  pledgee's  right  of  recovery 
against  the  corporation,  and  which  could  not  be 
determined  in  a  proceeding  to  which  the  pledgee 
was  not  a  party,  is  proper.** 

[$  1109]  4.  Operation  and  Effect  of  Pledge  in 
OeneraL**     The  particular  rights  and  liabilities  of 


S  685).  (2)  or  by  reason  of  his  fail- 
ure to  bring  mandamus  to  compel 
the  transfer  (Elsenhauer  y.  New  Or- 
leans  Cotton   Ezch.,    supra). 

[b]  Tartles^-Where  complainant 
flies  a  bill  to  compel  a'  transfer  of 
certain  stock  of  a  resident  corpora- 
tion as  collateral  security  for  notes 
made  by  a  nonresident,  and  Indorsed 
to  him,  and  alleges  that  the  corpora- 
tion and  certain  other  persona  are 
refusing  to  make  this  transfer,  the 
nonresident  is  a  necessary  party  to 
the  proceeding,  and  a  decree  In  re- 
spect to  the  stock  In  case  he  should 
not  appear  will  bind  his  Interest 
therein.  Andrews  v.  Guayaquil,  etc., 
R.  Co.,  S9  N.  J.  Eq.  211,  60  A  668 
[afr  71  N.  J.  Bq.  768,  71  A  1133]. 

[c]  FlsadlBC. — In  such  an  action 
plaintiff,  as  a  basis  for  damages, 
must  allege  the  amount  of  the  debt 
secured.  Florida  Nat.  Bank  v.  Mer-, 
chants',  etc.,  Bank,  227  Fed.  714. 

VT.  Miller  v,  Houston  City  St  R. 
Co..  69  Fed.  93,  16  CCA  128;  State  v. 
North  American  Land,  etc.,  Co.,  112 
La.  441,  36  S  488;  Grand  Forks  Sec- 
ond Nat.  Bank  v.  St.  Thomas  First 
Nat.  Bank,  8  N.  D.  60,  76  NW  504. 

[a]  Want  of  oonaldazaUoa.— A 
pledgee  of  share  certificates  In  place 
of  which  new  stock  has  been  Issued, 
and  which  have  been  treated  as  can- 
celed, although  not  surrendered,  has 
no  right  to  have  the  stock  trans- 
ferred to  him  upon  the  books  of  the 
company,  where  he  did  not  pay  or 
advance  any  valuable  consideration 
on  account  of  it.  Miller  v.  Houston 
City  St.  R.  Co.,  69  Fed.  63,  16  CCA 
138. 

98.  State  V.  North  American  Land, 
etc.,  Co.,  112  La.  441,  36  S  488. 

[a]  Bui*  appUed, — Where  an  act 
of  pledge,  whereby,  on  default  or 
failure  to  furnish  additional  security 
when  required,  the  pledgee  is  author- 
ized to  sell  the  pledged  property,  con- 
sisting of  corporate  stock,  and  be- 
come the  owner  thereof  by  purchase, 
Is  made  the  basis  of  a  continuing 
credit,  used  for  the  purpose  of  suc- 
cessive debts,  varying  In  amount,  the 
pledgee,  who  admits  that  he  Is  not 
the  owner,  and  does  not  allege  and 
'  prove  any  debt  or  other  considera- 
tion entitling  him  to  become  the 
owner  of  the  pledged  stock,  has  no 
standing  to  compel  the  transfer  of 
the  stock  to  him  on  the  books  of  the 
corporation.  State  v.  North  Amer- 
ican Land,  etc.,  Co.,  112  La.  441,  36 
S  488 

•9.  '  American  Bonding,  etc.,  Co.  v. 
Pacific   Brewing,   etc.,  Co.,   34  Wash. 
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10,  74  P  826. 

[a]  Bnle  appUad. — ^In  Washing- 
ton 1  Baillnger  Codes  &  St.  Annot.  | 
4264,  authorizing  a  pledge  of  cor- 
porate stock,  and  declaring  that,  not- 
withstanding the  pledge,  the  stock- 
holder may  represent  the  8tc>pk  at 
meetings  of  the  corporation,  does  not 
authorize  a  conditional  transfer  to 
the  pledgee  on  the  books  of  the  cor- 
poration. American  Bonding,  etc., 
Co.  v.  Pacific  Brewing,  etc.,  Co.,  34 
Wash.  10,  74  P  828. 

1.  White  River  Sav.  Bank  v.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt  125, 
69  A  197,   107  AmSR  764. 

9.  White  River  Sav.  Bank  y.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt.  123, 
69  A  197,   107  AmSR  764. 

3.  FUdgea  as  bona  lia*  poxoliaaar 
see  infra  SS  1118-1120. 

Bight  of  pledge*  to  pordiaM  at 
Ua  owA  sal*  see  infra  (  1136. 

4.  Warrior  Coal,  etc.,  Co.  v.  Au- 
gusta Nat.  Bank,  (Ala.)  53  S  997. 

[a]  FleadlBg. — ^A  bill  to  compel  a 
corporation  to  transfer  on  its  books 
a  certificate  of  stock  pledged  to  com- 
plainant, who  purchased  it  at  a  fore- 
closure sale,  which  asks  that  the 
beneficiaries  under  the  will  of  the 
deceased  pledgor,  who  resist  his  de- 
mand to  have  the  stock  transferred, 
shall  go  Into  court  and  show  by 
what  right  they  interfere,  is  not  de- 
murrable on  the  ground  that  no  dis- 
covery Is  necessary  because  the  bill 
shows  what  interest  each  defendant 
has  in  the  stock,  since  defendants 
may  have  other  rights,  and  the  suit 
may  settle  the  right  of  complainant 
In  the  premises  and  the  duty  of  the 
corporation  by  a  determination  of  the 
rights  of  the  beneficiaries  under  the 
will.  Warrior  Coal,  etc.,  Co.  v.  Au- 
gusta Nat.  Bank,   (Ala.)  63  S  997. 

5.  Warrior  Coal,  etc.,  Co.  v.  Au- 
gusta Nat.  Bank,  (Ala.)  63  S  997. 

6.  Warrior  Coal,  etc.,  Co.  v.  Au- 
gusta Nat.  Bank,   (Ala.)   53  S  997. 

[a]  BnfllolMioy  of  pltifllnir  ft 
bill  to  compel  a  corporation  to  trans- 
fer on  its  books  a  certificate  of  stock, 
pledged  by  the  owner  to  complainant, 
who  purchased  the  stock  at  a  fore- 
closure sale,  which  shows  that  the 
rights  of  the  deceased  pledgor  paSSed 
under  his  will  to  persons  made  par- 
ties defendant,  is  sufficient  as 
against  the  objection  that  it  does  not 
appear  that  such  parties  are  the  only 
heirs  of  the  deceased  pledgor,  be- 
cause other  heirs,  if  any,  have  no 
rights  In  the  premises  by  virtue  of 
the  relationship.  Warrior  Coal,  etc., 
Co.  y.  Augusta  Nat.  Bank,    (Ala.)   63 


S  997 

7.  'Chttesville  First  Nat.  Bank  v. 
Mings,  11  Tex.  Civ.  A.  302,  32  SW 
178. 

[a]  SlTiatratloa. — Where  a  pledgee 
Is  authorised  to  have  pledged  certifi- 
cates of  bank  stock  transferred  on 
the  bank's  books,  and  the  pledgee,  on 
default  of  the  pledgor,  without  per- 
sonal notice  to  him,  puts  up  the  stock 
for  sale  at  public  auction,  and  bids 
it  in,  the  bank  issuing  It  will  not  be 
liable  for  conversion  of  the  stock,  if 
it  transfers  it  on  Its  books  to  the 
purchaser,  although  notified  by  the 
owner  not  to  do  so,  for  fraud  In  the 
sale.  Gatesville  First  Nat.  Bank  v. 
Mings,  11  Tex.  Civ.  A.  302,  32  SW 
178. 

8.  Grand  Forks  Second  Nat.  Bank 
V.  St.  Thomas  First  Nat.  Bank.  8  N. 
D.  60,  76  NW  604. 

9.  Elsenhauer  y.  New  Orleans 
Cotton  Exch.,  140  La.  574,  73  S  685; 
Dayton  Nat.  Bank  v.  Merchants'  Nat. 
Bank,  87  Oh.  St.  208. 

10.  Cincinnati,  etc.,  R.  CJo.  y. 
Urbana  Third  Nat.  Bank,  1  Oh.  Clr, 
Ct.  199,  1  Oh.  Clr.  Dec.  109. 

[a]  Fraaanlsnt  _pMii»}  bmII- 
gaap*  of  pledc**. — ^Where  a  blank 
certificate  of  stock  In  a  company  waq 
left  with  the  secretary  to  be  used  In 
making  necessary  transfers  of  stock 
of  the  company,  all  of  which  had  pre- 
viously been  Issued,  and  the  secre- 
tary fraudulently  filled  up  such  cer- 
tificate as  one  to  himself  for  a  cer- 
tain number  of  shares,  and  without 
the  company's  knowledge  hypothe- 
cated It  to  plaintiff,  who  made  no 
Inquiry  as  to  Its  genuineness,  and 
the  note  of  such  secretary  not  being 
paid  at  maturity,  It  was  by  plaintiff 
presented  to  the  company,  with  the 
request  that  the  stock  be  transferred 
to  him  in  conformity  with  a  power  of 
attorney  of  the  secretary  on  the  back 
thereof,  and,  on  refusal  to  do  so.  In- 
stituted suit  to  recover  damages,  as 
the  action  of  such  secretary  in  fraud- 
ulently hypothecating  such  certifi- 
cate was  the  proximate  cause  of  the 
loss  of  plaintiff,  if  any,  and  not  the 
negligence  of  the  directors  of  the 
company  In  falling  to  examine  its 
books,  the  corporation  was  not  lia- 
ble. Cincinnati,  etc.,  R.  Co.  v.  Urbana 
Third  Nat.  Bank,  1  Oh.  Clr.  Ct.  199, 
1     Oh.  Cir.  Dec.   109. 

11.  Elsenhauer  v.  New  Orleans 
Cotton  Exch.,  140  La.  674,   73  S  686. 

19.  Tom  Boy  Gold  Mines  Co.  v. 
Green,  11  Colo.  A.  447,  58  P  846. 

13.  Biglit  Of  pledgM  to  partloipat* 
in  oonsoudatton  prooeeOings  see  In- 

"Digitized  by  LjOOQIC 


728    [14  C.  J.] 


CORPORATIONS 


[§§  110»-1110 


the  parties  under  the  contract  of  pledge  depend 
upon  the  intention  of  the  parties  as  evidenced  by 
the  terms  of  the  contract.^*  A  pledgor  of  stock  is 
not  estopped,  by  reason  of  the  pledge,  to  assert 
his  claims  against  the  corporation  for  money  owing 
him,^'  and  his  assignee  may  enforce  such  claims, 
although  it  renders  the  stock  worthless.^* 

Oontiniunfie.  As  a  general  mle  a  pledge  is  al- 
ways  a  pledge  until  its  status  is  changed  by  fore- 
closure or  further  contract,'^  and  its  validity  as  a 
lien  is  not  affected  by  a  statute  limiting  the  time 
of  the  validity  of  a  chattel  mortgage.*' 

[$  1110]  5.  Pledgee's  Lien— «.  Katore  and  Ex- 
tent. The  nature  and  extent  of  the  pledgee's  lien 
and  the  debts  and  liabilities  secured  are  governed 
by  the  terms  of  the  contract  of  pledge.**  Where 
the  stock  is  pledged  as  security  for  a  specific  debt 
or  liability,  it  cannot  be  appropriated  by  the  pledgee 
to  other  debts   or  liabilities,'"  unless  the  pledgor 


consents  thereto,**  or  unless  there  is  a  just  presump- 
tion that  such  was  the  intention  of  the  parties;" 
the  mere  existence  of  a  former  debt  or  oUigation 
due  to  the  pledgee  does  not  authorize  him  to  detain 
the  pledge  for  that  debt,  which  was  not  contemplat- 
ed in  the  contract."  Where,  however,  the  pledge  is 
not  limited  to  a  particular  'debt  or  obligation  but 
'is  continuing  in  its  nature,  it  may  be  applied  to 
debts  or  obligations  other  than  the  one  existing  at 
the  time  the  pledge  was  given." 

Expenses.  Where  the  pledgee  is  compelled  to  in- 
cur expenses  ia  order  to  protect  the  stock,"  or  to 
clear  or  defend  the  pledgor's  title,*'  be  is  entitled 
to  s  lien  on  the  stock  therefor.  Hie  is  also  entitled 
to  a  lien  for  payments  made  by  him  of  assessments 
thereon,  which  it  is  necessary  for  him  to  pay  in  or- 
der to  protect  the  stock  as  security,*^  or  which  he 
pays  on  'the  pledgor's  request;'"  but  he  is  not  en- 


14.  NewUn  v.  Mvers,  S3  Cal  A. 
482,  138  P  927;  Williams  v.  Fletcher, 
129  ni.  356.  21  NE  783;  Rumsey  v. 
l«nts,  69  Oh.  St.  189,  62  NB  189; 
Fuller  V.  Perkins,  30  R.  I.  3,  73  A 
372. 

15.  Janney  t.  Hontgomerr  Mer- 
chants', eto.,  Nat.  Bank,  98  Ala.  616, 
13  S  761. 

ISb  Janney  v.  Montgomery  Mer- 
chants', etc.,  Nat.  Bank,  98  Ala.  SIS, 
18  S  nil. 

17.  Morgan  v.  Johns,  84  Or.  669, 
165  P  369. 

18.  Richardson  v.  tiongmont  Sup- 
ply Ditch  Co.,  19  Colo.  A.  483,  76  P 
646. 

19.  U.  S. — Torrance  ▼.  Pittsburgh 
Third  Nat.  Bank,  210  Fed.  806,  127 
CCA  356;  Shlnkle  v.  Vlckery,  130  Fed. 
424,  64  CCA  626  taff  117  Fed.  916]. 

Ala. — Tupelo  Bank  v.  Thompson, 
186  Ala.  600,  66  S  147. 

La. — ^Dresser  Co.  v.  Hlbemla  Bank, 
etc..  Co.,  186  La.  314,  67  S  IE. 

Mass. — ^Athol  Sav.  Bank  v.  Bennett, 
203  Mass.  480,  89  NE3  632;  Hallowell 
V.  Blackstone  Nat.  Bank,  154  Mass. 
359,  28  NB  281,  13  LRA  315. 

Minn. — Barnes  y.  Davis,  113  Minn. 
132,  128  NV?  1118. 

N.  Y. — Flske  v.  Williams,  4  App. 
Dlv.  487,  3S  NTS  899'  Van  Blarcom 
V.  Broadway  Bank,  22  N.  Y.  Super. 
532  Trev  on  other  grounds  37  N.  Y. 
640,  6  Transcr.  A.  132]. 

Pa. — Conyngham's  App.,  67  Pa.  474. 

[a]  QnMtloa  for  jnxy^— Where 
witnesses  testified  that  certain  corpo- 
rate stock  was  pledged  with  a  .bank 
as  collateral  or  margin,  and  that  the 
stock  was  held  by  the  bank  as  secur- 
ity for  any  Indebtedness  of  the 
pledgor,  It  was  a  question  for  the 
jury  whether  the  witnesses  meant 
only  the  present  Indebtedness  or  the 
future  Indebtedness,  since  the  lan- 
guage was  susceptible  of  either 
meaning.  Tupelo  Bank  v.  "Thompson, 
186  Ala.   600,    65   S   147. 

90.  U.  S. — Omaha  First  Nat.  Bank 
T.    Illinois    Trust,    etc.,   Co.,   84   Fed. 

Cal.— Bell  V.  California  Bank,  163 
Cal.  234,  94  P  889;  Newlln  v.  Myers, 
23  Cal.  A.  482,  138  P  927. 

Md. — Franklin  Bank  v.  Harris,  77 
Md.  423,  26  A  623. 

Mass. — Jarvis  v.  Rogers,  15  Mass. 
389 

Mo. — ^Wilkinson  y.  Misner,  158  Mo. 
A.   651,   138   SW   931. 

N.  T. — Talmage  v.  New  York  City 
Third  Nat.  Bank,  91  N.  Y.  631;  Smith 
V.  Savin,  9  NY3  106. 

S.  C— Maybln  v.  Klrby,  26  S.  C. 
Eq.  105. 

Tenn. — Nashrille  Fourth  Nat. 
Bank  v.  Stahlman,  132  Tenn.  367,  178 
SW  942,  LRA1916A  668;  Bolston  Nat. 
Bank  v.  Wood,  125  Tenn.  6,  140  SW 
31. 

Va. — Bacon  v.  Bacon,  94  Va.  686, 
27  SB  576. 

Wis. — Goetainger   v.   Donahue,    138 


Wis.  103,  119  NW  823. 

[a]  Bnl*  apoUaAi— (1)  Where 
stock  is  pledged  to  protect  the 
pledgee  from  "loss,  expense,  and  lia- 
bility" Incurred  by  a  certain  con- 
tract, the  words  quoted  mean  such 
as  might  be  Incurred  under  the  con- 
tract, and  do  not  Include  expense  of 
an  unsuccessful  attempt  to  establish 
ownership  of  the  stock  which  is 
merely  pledged  by  such  contract,  or 
a  voluntary  payment  not  made  there- 
under. Newlln  V.  Meyers,  23  Cal.  A. 
482,  138  P  927.  (2)  Where  the  owner 
of  all  the  stock  of  a  corporation 
transfers  the  stock  to  another,  under 
an  agreement  that  the  stock  trans- 
ferred shall  be  pledged  as  collateral 
to  the  purchase  price  notes,  such 
stock  to  be  held  until  the  notes  are 
paid,  and  that  the  owner  shall  have 
part  In  the  management  of  the  cor- 
poration, but  that  the  transferee 
shall  vote  the  stock,  the  pledged 
'stock  Is  not  security  for  damages 
arising  from  a  breach  of  the  agree- 
ment to  give  the  owner  a  part  In 
the  management  of  the  corporation. 
Qoetslnger  v.  Donahue,  138  Wis.  103, 
119  NW  823. 

31.  BIchelberger  v.  Murdock,  10 
Md.  873,  69  AmD  140;  Wilkinson  v. 
Misner,  158  Mo.  A.  561,  138  SW  931.     ' 

B&  Jarvis  v.  Rogers,  15  Mass. 
389:  Nashville  Fourth  Nat.  Bank  v. 
Stahlman,  132  Tenn.  867,  178  SW  942. 
LRA1916A   568. 

as.  Omaha  First  Nat.  Bank  ▼.  Il- 
linois Trust,  etc.,  Co.,  84  Fed.  34; 
Franklin  Bank  v.  Harris,  '77  Md.  423, 
26  A  623;  Jarvis  v.  Rogers,  15  Mass. 
389. 

[a]  Bin*  appUad. — ^Where  a  bor- 
rower deposits  stock  as  collateral  se- 
curity and  gives  a  note  providing 
that,  if  he  should  come  under  any 
other  liability,  or  any  other  engage- 
ment with  the  pledgee,  the  net  pro- 
ceeds of  the  sale  of  the  pledged  stock 
should  be  applied  either  on  this  note 
or  any  t>f  his  other  liabilities,  only 
future  liabilities  are  contemplated, 
and  the  stock  cannot  be  held  a«  se- 
curity for  a  liability  which  had  ac- 
crued nearly  five  months  before  mak- 
ing the  pledge.  Franklin  Bank  v. 
Harris,  77  Md.  423.  26  A  523. 

a*.  U.  S. — Leary  v.  U.  S.,  229  Fed. 
660,  144  CCA  70  [aft  246  U.  S.  1,  88 
set  1.   62   L.  ed.  118]. 

Ala. — Selma  Bridge  Co.  v.  Harris, 
132   Ala.  179,    31   S  608. 

Md. — Eichelberger  v.  Murdook,  10 
Md.    373,    69   AmD  140. 

Mass/ — Fall  River  Nat.  Bank  v. 
Slade,  153  Mass.  415,  2<  NE  843,  12 
LRA  131. 

N.  Y.— Whitehall  Merchants'  Nat. 
Bank  v.  Hall,  83  N.  Y.  338,  88  AmR 
434  [aff  18  Hun  76];  SIsson  v.  Bar- 
num,  157  App.  Div.  149,  141  NYS 
846  [aff  220  N.  Y.  734  mem,  116 
NE   1075   mem]< 

Tenn.— ^Nashville  Fourth  Nat.  Bank 
V.  Stahlman,  132  Tenn.  367,  178  SW 


942,   LRA1916A   668.  ' 

va. — Bacon  v.  Bacon,  94  Va.  686. 
27  SE  576. 

[a]  Bia«  applfa4L — (1)  A  transfer 
of  stock  to  secure  the  payment  of  a 
certain  note  at  maturity  and  after 
Its  payment  to  secure  any  other  In- 
debtedness due  the  tnuiaferee,  oper- 
ates to  pass  the  stock  as  collateral 
security,  not  only  for  the  payment  of 
the  debt  evidenced  by  the  note,  but 
for  all  other  debts  existing  between 
the  parties  until  the  payment  of  the 
note,  although  they  are  created  after 
the  transfer  of  the  stock.  Selma 
Bridge  Co.  v.  Harris,  132  Ala.  179, 
31  S  508.  (2)  Where  stock  la  de- 
posited with  a  firm  of  bankers  to 
cover  loans,  present  and  future,  a 
certified  check  Issued  by  the  firm,  to 
be  used  by  the  pledgor  on  a  contin- 
gency, although  unpaid  by  the  firm. 
Is  secured  by  the  stock.  SIsson  v. 
Bamum,  167  App.  Div.  149,  141  NTS 
84  6  [aff  220  N.  Y.  734  mem,  116  NE 
1075   mem]. 

9S.  Work  V.  Tibblts,  87  Huh  352, 
84   NYS   308.    . 

as.  Work  V.  TIbblta,  87  Hun  352, 
34  NTS   308. 

ta]  Bala  appUsd^— Where  stock 
was  left  by  the  owner  in  possession 
of  another  under  such  circumstances 
as  to  give  such  other  the  appearance 
Of  ownership  and  the  latter  pledged 
the  stock  to  another,  and  afterward 
the  owner  sued  to  recover  the  pos- 
session thereof  from  the  pledgee, 
who  established  his  right  as  a  holder 
for  value,  without  notice  of  the  own- 
er's title,  counsel  fees  paid  by  the 
pledgee  in  such  action  were  not  In- 
curred in  clearing  or  defending  the 
pledgor's  title  and  therefore  wer< 
not  chargeable  on  the  stock.  Work 
v.  Tlbbits,   87  Hun  362,   34   NYS  30S. 

97.  McCalla  V.  Clark,  65  Ga.  (3; 
State  Nat.  Bank  v.  Cooper,  (Iowa) 
101  NW  469;  Wells  Fargo  Express 
Co.  V.  Walker,  9  N.  M.  466,  64  F 
876. 

[a1  Bnle  »pp]l«<L— A  pledgee  Is 
entitled  to  a  Hen  for  payments  made 
by  him  of  asseasmenbi  on  the  stock. 
If  there  would  be  an  infliction  of 
fines  against  the  stock  for  nonpay- 
ment of  the  assessments  If  the 
pledgor  failed  or  refused  to  pay 
them.  Wells  Fargo  Express  Co.  t. 
Walker.  9  N.  M.  456,  54  P  876. 

98.  Iowa  Nat.  Bank  v.  Cooper,  131 
Iowa  666,  107  NW  626. 

[a]  Bote  aaplM^-Where  the 
pledgors  of  stock  were  directors  of 
the  issuing  corporation  and  partici- 
pated in  the  levy  of  an  assessment 
on  the  stock  to  restore  an  Impair- 
ment of  its  capital,  and  as  such  di- 
rectors requested  the  pledgee  to  ad- 
vance the  assessment  on  the  stock 
held  by  it  as  collateral,  the  pledgee 
was  justified  in  regarding  the  re- 
quest as  a  personal  assent  on  their 
part  that  the  assessment  should  be 
paid  by  it,  and  hsnce  was  entitled  to 
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titled  to  such  a  lien  for  the  payment  of  an  nnan- 
thorised  and  imzeaaonable  aiaemment.^        < 

laan  on  onponta  proper^.  Tbe  pledgee  of  stock 
of  a  majority  stockholder  as  security  for  notes  of 
a  corporation  is  simply  a  contract  creditor  of  the 
corporation,'"  and  is  not  entitled  to  an  equitable 
lien  in  the  nature  of  a  mortgage  upon  the  property 
of  the  corporation.** 

Data  of  Ijfen.  The  pledgee's  lien  dates  from  the 
ezeention  of  the  contract,  and  not  from  the  date  of 
a  judgment  which  he  afterward  recovers  against  the 
pledgor.** 

[J  IIU]  T).  PrioritieB.**  Except  _  where  the 
equities  of  the  case  are  such  as  to  give  a  subse- 
quent purchaser,  pledgee,  or  creditor  a  prior  right,** 
a  ple^:ee  of  stock  is  entitled  to  priority  to  the  ex- 
tent of  his  lien,*'  over  subsequent  purchasers,** 
creditors,**  or  pledgees,**  of  the  pledgor,  and  he 
may  protect  and  enforce  his  right  by  a  bill  in 

bave  tba  stock  tiuurged  therewith. 
Iowa  Nat.  Bank  v.  Cooper,  131  Iowa 
55S.  107  NW  626. 

19.  State  Nat.  Bank  v.  Cooper, 
(Iowa)  101  NW  469. 

[a]  &«1«  applied^— Where  a  bank 
loaned  money  oa  a  note,  .taking^ 
shares  of  corporate  stock  as  collat- 
eral security,  payment  by  the  bank 
ot  an  assessment  of  thirty  dollars 
per  share  on  the  stock,  which  was 
then  worth  but  Ave  dollars  per 
share,  was  unauthorlied  and  unrea* 
sonable,  and  hence  the  bank  Is  not 
entitled  to  have  the  amount  so  paid 
made  a  superior  Uen  on  the  stock. 
State  Nat.  Bank  v.  Cooper,  (Iowa) 
101  NW  4S». 

W.  Osborn  v.  Detroit  Kraut  Co., 
1(3  Mich.  6e4,  160  NW  443. 

31.  Osborn  v.  Detroit  Kraut  Co. 
193  Mich.  664.  160  NW  442. 

3a.  American  Nat.  Bank  v.  East 
AtlanU  Bank,  147  Qa.  760,  96  SE 
28S. 

33.  PxtoxMaa  of  pladtrea  ffensmllr 
■ee  Pledges  [31  Cyc  810]. 

Vxioilty  of  oozporata  llsas  gea- 
•nUy  see   Infra  {    1204. 

34.  Holyoke  v.  McMurtry,  33  NA>r. 
548.  SO  NW  767. 

[a]  XUnatrattoa.  —  Where  C 
Pledged  his  stock  to  ptaintiS  to  se- 
cure a  debt  recltins  in  the  instru- 
ment that  It  was  subject  to  a  mort- 
gage for  thirteen  hundred  dollars 
that  day  executed  to  defendant,  but 
the  mortgage  was  not  in  fact  ex- 
ecuted, and  afterward  defendant, 
with  actual  notice  of  plaintlfC's 
rights  loaned  C  five  hundred  dollars 
in  addition  to  the  old  debt  of  thir- 
teen hundred  dollars,  and  C  pledged 
the  stock  to  him  to  secure  the  whole 
eighteen  hundred  dollars,  defendant's 
lien,  to  the  extent  of  thirteen  hun- 
dred doHars,  with  interest,  was  prior 
to  the  lien  of  plalntUC.  Holyolce  v. 
McMurtry.  33  Nebr.  648,  BO  ^rw  767. 
^8S.  Clarke  v.  Dallas  First  State 
Bank,  (Tex.  Civ.  A.)  160  8W  203.  See 
generally  supra  i  1110. 
,.3».  Shinkle  v.  Vickery,  180  Fed. 
«4.  64  CCA  626  [aff  117  Fed.  916]; 
Horton  v.  HcCalterty,  42  Wash.  221, 
«  P  738. 

aiffhts  «t  uaoaffistersd  pledgae  see 
•upra  J  1107. 

,.97,  Selma  Bridge  Co.  v.  Harris, 
132  Ala.  179,  31  8  608;  Pinkerton  v. 
Manchester,  etc.,  R.  Co.,  48  N.  H.  424. 
_mgt^m  of  aaMglsteceA  pMc**  see 
■nwa  f  1107.  ^^ 

•6.    St.  JohaavUlo  First  Nat.  Bank 
V.  Jones,  37  Uiso.  68,  74  NTS  772. 
,,  "••    tAmbert  r.  Huff,  etc,  Co,,  (W. 
Va.)  96  SB  1081. 

[a]  aiasteBttOB.— iA  pledgee  of 
■nares  ordered  to  be  sold  on  ezecu- 
iion,  having  a  Uen  superior  to  the. 
uen  of  the  execution,  may  protect 
ana  enforce  such  Uen  by  a  blU  in 
faulty  quia  timet  and  enloin  the  sale 
thereof  pending  the  suit.  Lambert 
^  Huff,   etc.,    Co.,    (W.   Va)    96   SB 


equity.** 

Uen  of  oorpomtiOB.  The  lien  of  a  corporation 
upon  its  shares  of  stock  for  a  debt  due  by  a  stock- 
holder*" is  superior  to  the  lien  of  s  subsequent 
pledgee  of  the  stock  who  either  has  actual  knowl- 
ed(;e  of  the'  lien  or  is  chargeable  with  notice  there- 
of,*' but  not  where  the  lien  is  not  given  in  such  a 
manner  as  to  charge  the  subsequent  pledgee  with 
notice  thereof,  and  the  latter  has  not  actual  notice.** 
The  lien  of  the  corporation  is  also  superior  to  the 
lien  of  8  pledgee  whose  pledge  was  given  prior  to 
the  time  the  corporation  acquired  its  lien,  although 
the  pledge  was  not  filed  or  transferred  in  the  man- 
ner required  by  charter  or  statute,  and  it  had  not 
actual  notice,**  or  the  stock  has  never  been  assigned 
to  the  pledgee;**  but  not  where  the  corporation  has 
notice  of  the  pledge  at  the  fime  it  acquires  its 
lien.**  It  has  been  held  that  a  citizen  of  the  United 
States  who  becomes  a  stockholder  in  a  foreign  cor- 


BenMdies  of  pledgee  sfte^  defsalt 
see  infra  S!  1127-1137. 

40.  Ooiporata  lien  geasraUr  eee 
infra  {{  1181-1206. 

41.  Ala. — Mobile  Towing,  etc.,  Co. 
V.  Lakeland  First  Nat.  Bank.  78  S 
797;  Birmingham  Trust,  etc  (^.  v. 
East  Lake  Land  Co.,  101  Ala.  304,  13 
S    72 

Aric — Searcy  Bank  v.  Merchants' 
Grocery  Co.,  123  Ark.  403,  186  SW 
806. 

Cal. — Jennings  v.  State  Bank,  79 
Cal.  1123,  21  P  862.  12  AmSR  146,  6 
LBA    233. 

Conn. — Vansands  v.  Middlesex 
County  Bank,  26  Conn.  144. 

Iowa.  —  Dempster  Mfg.  Co.  v. 
Downs.  126  Iowa  80,  101  NW  736> 
106  AmSR  340,   3  AnnCas  187. 

Ky. — Oerman  Nat.  Bank  v.  Ken- 
tucky Trust  Co.,  40  SW  468,  19  KyL 
861 

Mich. — Russel  Wheel,  etc,  Co,  y. 
Hammond,  etc.,  Co.,  130  Mich.  7,  89 
NW  690. 

Pa..— Mount  Holly  Paper  Co.'s  App., 
99  Fa.  613. 

[a]  A  Uea  gtrea  fey  statnte  or 
eoxporat*  oharUar,  of  which  third  per- 
sons are  required  to  take  notice  is 
superior  to  a  lien  of  a  subsequent 
pledgee  of  the  stock,  even  though 
he  has  no  actual  notice  thereof. 
Dempster  Mfg.  Co.  v.  Downs,  126 
Iowa  80,  101  NW  736,  108  AmSR  340, 
3   AnnOis   187, 

4a.  U.  S.— Buffalo  Third  Nat. 
Bank  V.  Buffalo  Oerman  Ins.  Cto.,  193 
TT.  S.  681,  24  set  524,  48  L.  ed.  801 
[Bff  171  N.  Y.  870  mem,  54  NE  1119 
mem  (aff  61  App.  Dlv.  612  mem,  69 
NYS  1129  mem)  162  N.  T.  163,  66  NB 
521,  48  LRA  107  (rev  29  App.  Div. 
187,   61   NYS  667)1. 

Qa. — American  Nat.  Bank  v.  Bast 
Atlanta  Bank,  147  Ga.  760,  96  SB 
283. 

Iowa. — Dempster  Mfg.  Co.  v. 
Downs,  126  Iowa  80,  101  NW  736, 
106  AmSR  340,  3  AnnCas  187. 

Mich. — Just  v.  State  Sav.  Bank,  132 
Mich.  600,  94  NW  200. 

Miss. — ^Holly  Springs  Bank  v.  Pin- 
son,  68  ■HiftB.  421,  38  AmR  330. 

N.  Y. — Lyman  v.  Randolph  State 
Bank,  81  App.  Dlv.  367,  80  NTS  901 
[aff  179  N.  T.  677  mem.  72  NB  1146 
mem]. 

Tenn. — Ingles  Land  Co.  v.  K&ox- 
ville  F.  Ins.  Co.,  ((3h.  A.)  63  SW 
1111. 

ra]  Bole  applied. — (1)  Where  the 
articles  of  association  of  a  bank  give 
it  a  Hon  on  stock  of  one  indebted  to 
the  bank,  and  the  cashier  of  the 
bank,  who  is  Indebted  to  it  on  a  note, 
pledges  his  stock  with  a  stockholder 
of  the  bank  to  secure  a  debt,  and 
there  Is  nothing  on  -the  face  of  the 
stock  certificate  indicating  the  exist- 
ence of  the  provision  creating  the 
lien,  and  the  pledgee  has  no  knowl- 
edge of  the  facts,  the  pledgee  Is  a 
bona  fide  holder  with  a  lien  superior 
I  to  that  of  the  bank.    Lyman  v.  Rait- 


dolph  State  Bank,  81  App.  Div.  367, 
80  NYS  901  [aff  179  N.  T.  677  mem, 
72  NB  1146  mem}.  (2)  Where  a 
pledged  stock  certificate  showed  that 
one  third  of  the  shares  were  paid, 
and  the  corporation  afterward  ac- 
cepted payment  of  another  third, 
with  knowledge  of  the  pledge,  and 
the  certificate  contained  no  notice  of 
Uen  on  the  shares  for  the  unpaid-  bal- 
ance claimed  by  the  corporation,  the 
pledgee  is  an  Innocent  purchaser  and 
entitled  to  the  amount  of  stock  paid 
as  against  the  corporation.  Ingles 
Land  Co.  v.  KnoxviUe  F.  Ins.  Co., ' 
(Tenn.  Ch.  A.)    63   SW  1111. 

[b]  K  Ilea  given  by  a  by-law  (1) 
of  the  corporation  is  not  superior  to 
a  lien  of  a  subsequent  pledgee  with- 
out notice.  Culloden  Bank  v.  For- 
syth Bank.  120  Oa.  676,  48  SB  226, 102 
AmSR  lie;  Dempster  Mfg.  Co.  v. 
Downs,  126  Iowa  80,  101  NW  736. 
106  AmSR  840,  3  AnnCas  187;  Just 
V.  State  Sav.  Bank,  132  Mich.  600, 
94  NW  200.  (2)  Where  one  extends 
credit  on  the  security  of  stock,  with- 
out notice  of  a  by-law  in  favor  of  the 
issuing  corporation,  and  obtains  a 
ludgment  against  the  pledgor  and 
buys  the  stock  at  a  sheriff's  sale,  his 
lien  is  superior  to  the  corporation's 
lien,  and  it  cannot  refuse  to  transfer 
the  stock  to  him  notwithstanding  his 
notice  of  the  by-law  lien  at  the  sale. 
American  Nat.  Bank  v.  East  Atlanta 
Bank.  147  Ga.  750,  96  SB  286. 

[c]  A  oondittoa  in  a  oertiHoate  of 
national  bank  atook,  which  condition 
is  void  under  the  National  Banking 
Act  will  not  operate  as  notice  to  one 
loaning  on  the  stock  as  collateral 
that  it  is  subject  to  a  lien  of 'the 
bank  which  will  affect  the  right  of 
the  pledgee  of  having  the  stock  trans- 
ferred to  himself.  Buffalo  Third 
Nat.  Bank  v.  Buffalo  Oerman  Ins. 
Co.,  193  U.  a  681,  24  SCt  624,  48  L. 
ed.  801  [aff  171  N.  T.  670  mem,  64 
NB  1119  mem  (aff  61  App.  Dlv.  612 
mem,  69  NYS  1129  mem)  162^  N.  T. 
163,  66  NE  621.  48  LRA  107  (rev  29 
App.  Dlv.  137,  61  NTS  667)]. 

[d]  An  agiaeawnt  between  a  reg- 
istered holder  of  stock  and  the  cor- 
poration, whereby  it  was  to  have  a 
lien  on  the  stock  for  a  certain  in- 
debtedness of  the  stockholder  to  it, 
does  not  bind  a  bona  flde  pledgee  for 
value  of  the  stock  without  notice 
thereof.  Just  v.  State  Bav.  Bank,  132 
Mich.  600,   94  NW  20C. 

48.  Jennings  v.  State  Bank,  79 
Cal.  323,  21  P  852.  12  AmSR  146,  6 
LRA  233;  Hartford  First  Nat.  Bank 
V.  Hartford  L..  etc.,  Ins.  Ce.,  46  Conn. 
22;  Kenton  Ins.  Co.  v.  Bowman,  84 
Ky.  430,  1  SW  717. 

Blglits  Of  nazaglstersa  pledgee  aa 
against  third,  persons  jsnerally  see 
supra  i  1107. 

44.  Atchison  County  Bank  v.  Dur- 
fee,  118  Mo.  431,  24  SW  133,  40  AmSR 
396. 

4B.  Florala  Bank  v.  Pensaoola 
kAmerlsan    Nat.    Bank,    (A^)    7S    S 
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poration  holds  his  stock  snbject^to  the  law  and  pol- 
icy of  the  country  of  the  corporation's  domicile, 
and  where  by  its  by-laws  the. corporation  acquires  a 
lien  which  under  the  laws  of  the  country  is  para- 
mount to  the  lien  of  a  previous  pledgee,  the  priority 
of  such  lien  must  be  recognized  by  the  courts  of  the 
United  States." 

Ab  against  pledgor's  estate.  The  stock  held  by 
the  pledgee  as  collateral  is  no  part  of  the  pledgor's 
estate,  in  case  of  the  latter 's  death,  until  the  debts 
which  such  stock  secures  are  paid,*'  and  until  such 
time  the  pledgee  is  entitled  to  hold  the  stock  as 
against  the  pledgor's  executor  or  administrator," 
and  as  against  the  claim  of  the  pledgor's  surviving 
widow  for  a  year's  allowance  and  in  lieu  of  home- 
stead," . 

[(  1112]  c.  Waiver,  Discharge,  or  Loss  of 
lAeaa.*"  The  pledgee  may  waive  or  release  his  lieu 
by  agreement,*^  as  by  his  consenting  to  a  caneella* 
tion  of  the  stock.'*  As  a  general  rule  the  pledgee 
loses  his  lien  by  parting  with  possession  of  the  stock 
to  the  pledgor,"  unless  it  is  delivered  to  him  tem- 
porarily for  a  special  purpose  only,  after  which  it  is 
to  be  redelivered  to  the  pledgee,**  in  which  case  the 
pledger  becomes  the  special  bailee,  agent,  or  servant 
of  the  pledgee.'*  When  an  agent  pledges  his  princi- 
pal 'h  stocky  for  his  own  debt,  the  pledgee  loses  his 


lien,  if  any  exists,  by  releasing  aia  indoiser  on  the 
debt  secured."'  The  pledgee's  lien  is  not  waived  or 
lost  by  his  allowing  the  pledgor  to  take  the  stock 
for  the  purpose  of  negotiating  it  and  applying  the 
proceeds  on  the  debt;"  or  exchanging  it  for  stock 
in  a  new  corporation,  into  which  the  old  corpora- 
tion has  become  merged;**  or  by  his  lending  it  to 
another  temporarily  for  the  purpose  of  voting  it;** 
or  by  his  consenting  to  a  change  in  the  form  of 
the  pledge,  as  from  the  stock  of  one  company  to  that 
of  a  reorganized  company;**  or  by  his  releasing 
a  lien  on  other  property;*^  or  by  his  making  use  of 
other  security  toward  payment  of  his  debt;**  or  by 
his  suing  the  pledgor  personally  on  the  debt  se- 
cured.** An  extension  of  time  for  the  payment  of 
the  debt,**  or  a  renewal  of  the  note  secured  •*  with- 
out surrendering  the  stock,  does  not  release  the  lien. 
Where  one  pledg^ee  claims  that  another  pledgee  has 
waived  or  abandoned  his  rights  in  the  stock,  he 
must  prove  such  fact  by  clear  and  unmistakable 
acts  indicating  a  purpose  to  repudiate  ownership.** 
PayniMlt.  An  anconditional  payment  or  a  tender 
of  pajrment  of  the  debt  by  the  pledgor,*'  and  a  re- 
fusal of  the  pledgee  to  redeliver  the  stock  upon  a 
proper  tender,  discharges  the  lien  on  the  stock,** 
but  not  the  debt.**  -^ 


310;  BlrmlnKham  Trust,  etc.,  Co.  v. 
tK>ui8iana  Nat.  Bank,  119  Ala.  379,  IS 
.  8  112,  20  LRA  600;  Just  v.  State 
Sav.  Bank.  132  Mlclv  SOO,  94  NW  200; 
Inglea  Land  Co.  v.  ICnoxvllle  F.  Ins. 
Co.,  (Tenn.  Ch.  A.)  63  SW  1111: 
White  River  Sav.  Bank  v.  Capital 
Sav.  Bank,  etc.,  Co.,  77  Vt.  123,  59  A 
197,  107  AmSR  tb*.  But  see  Pltot  v. 
Johnson,  33  La.  Ann.  1286  (hoMlnK 
that,  where  notice  to  the  corporation 
la  not  necessary,  under  the  particular 
statute,  to  the  perfection  of  the 
pledge,  the  Hen  of  the  pledgee  Is 
superior  to  a  subsequent  Hen  of  the 
corporation,  although  the  latter  has 
no  notice  of  the  pledge  at  the  time 
It  acquires  Its  Hen). 

[a]  Bnl*  applied. — ^Where,  Imme- 
diately after  a  pledge  of  Corporate 
stock,  the  pledgee  notified  the  cor- 
poration thereof,  limitations  did  not 
run  In  favor  of  the  corporation, 
which  acquired  a  subsequent  lien,  as 
against  the  pledgee's  right  to  en- 
force the  pledge.  White  River  Sav. 
Bank  v.  Capital  Sav.  Bank,  etc.,  Co., 
77  Vt.  123,  69  A  197,  107  AmSR 
764. 

[b]  liaolMS^— Where  the  corpora- 
tion's Hen  on  stock  previously 
pledged  did  not  attach  until  within 
less  than  three  years  and  seven 
months  after  the  corporation  re- 
ceived notice  of  the  pledge,  and  it 
was  not  claimed  that  the  pledgee, 
with  notice  of  the  corporation's 
rights,  had  ever  done  anything  to  its 
prejudice,  and  credit  was  given  to 
the  owner  by  the  corporation  with 
full  knowledge  of  the  pledge,  the 
pledgee  was  not  barred  by  laches 
from  enforcing  the  pledge.  White 
River  Sav.  Bank  v.  Capital  Sav.  Bank, 
etc.,  Co.,  77  Vt.  123,  69  A  197,  107 
AmSR  764. 

Votica  to  oeiporatloB*  gummlOf 
see  supra  i  1105. 

46.  Hudson  River  Pulp,  etc.,  Co. 
V.  Warner,  99  Fed.  187,  37  CCA  452. 

47.  Clarke  v.  Dallas  First  State 
Bank,   (Tex.  Civ.  A.)   150  SW  208. 

48.  Savings  Union  Bank,  etc„  Co. 
V.  Crowley,  176  Cal.  543,  169  E  67; 
Clarke  v.  Dallas  First  State  Bank, 
(Tex.  Civ.  A)  160  SW  208;  Fulton  v. 
Donlson  Nat.  Bank,  26  Tex.  Civ.  A. 
116.  62  SW  84. 

4S.    Clarke    v.    Dallas   First  '  State 
Bank,   (Tex.  Civ.  A.)  160  SW  ^OS. 
BO.    See  generally  Pledges  [31  Cyc 

Bl.     Corning    v.    Bridgewater    Gas 


Co.,  100  111.  A.  221.  But  see  BUke 
V.  Domestic  Mfg.  Co.,  64  N.  3.  Eq. 
480,  38  A  241  (holding  that,  wh4re  In 
1881,  a  sewing  machine  company,  to 
secure  bonds  due  from  It,  transferred 
to  a  trustee  by  a  deed  of  trust  cer- 
tain shares  of  stock  In  a  manufac- 
turing company,  and  subsequently 
the  trustee  agreed  that  upon  the  ex- 
ecution of  certain  mortgages  he 
would  transfer  to  the  sewing  ma- 
chine company  such  stock,  and  the 
mortgages  w«re  executed,  but  he  did 
not  surrender  the  stock,  and  three 
years  thereafter  the  sewing  machine 
company  became  insolvent  before 
paying  such  bonds,  and  a  receiver 
was  appointed,  such  security  given  In 
1881  was  unimpaired). 

63.  Corning  v.  Bridgewater  Oas 
Co..   100  111.  A.  221. 

63.  Hlckok  v.  Cowperthwalt.  210 
N.  T.  137.  103  NB  1111,  AnnC;asl915B 
1002  raff  147  App.  Dlv.  121,  900,  131 
NTS  829,  888];  Hlckok  v.  Cowperth- 
walt, 137  App.  Dlv.  94,  122  NTS  78; 
McClung  V.  Colwell,  107  Tenn.  692, 
64  SW  890,   89  AmSR  961. 

54.  Hlckok  V.  Cowperthwalt,  210 
N.  T.  137,  103  NE  1111,  AnnCasl915B 
1002  taff  147  App.  Dlv.  121,  900,  131 
NTS  829,  838];  Hlckok  v.  Cowperth- 
walt.  137   App.   Div.   94,    122  NTS   78. 

66.  Hlckok  V.  Cowperthwalt,  137 
App.  Dlv.  94,  122  NTS  78;  McCHung 
V.  Colwell,  107  Tenn.  692,  64  SW  890, 
89  AmSR  961. 

66.  Denny  v.  Lyon,  88  Fa.  98,  80 
AmD'463. 

[a]  XllnstratlOB.  —  Where  stock 
was  held  us  collateral  for  a  note  of 
the  attorney  In  fact  of  the  owner. 
Indorsed  by  a  third  person,  and  the 
holder  released  the  Indorser  to  make 
him  a  witness  in  a  suit  by  the  owner 
of  the  stock  for  its  recovery,  even  ff 
the  stock  was  rightfully  held  It  was 
released  by  this  fact,  without  the 
consent  of  the  owner.  Denny  v. 
Lyon,   38   Pa.   98,   80  AmD  468. 

57.  Hollister  v.  Dlnsmore,  .191  III. 
A.  877;  Wlnslow  v.  Harrlman  Iron 
Co.,    (Tenn.   Cn.  A.)   42   SW  698. 

SSL  McClung  v.  Colwell,  107  Tenn. 
692,  64  SW  890,  89  AmSR  961. 

56.  Helmowitz  v.  Berg,  72  Misc. 
404,  130  NTS  167. 

[a]  OoBVwntoa.  —  The  pledgee's 
assignee  can  maintain  suit  for  con- 
version on  delivery  of  the  stock  by 
the  'borrower  to  a  third  person. 
Helmowitz  v.  Berg,  72  Misc.  404,  130 
NTS  157. 


OOw  Horton  v.  McCaftarty,  42 
Wash.  221,  84  P  7SS. 

61.  Wolff  V.  Famous  Hut.  Sav. 
Fund,  etc,  Assoc.  67  Mo.  A.  678. 

[a]  Bide  agpliaiL— Where  defend- 
ant, a  loan  association,  released  a 
deed  of  trust  on  real  estate,  given  u 
security  for  the  payment  of  a  loan, 
and  accepted  a  bond  of  indemnity 
conditioned  that  the  principals  would 
continue  to  pay  the  dues  and  Interest 
on  the  loan  until  certain  shares  of 
stock,  held  by  them  In  defendant 
company  and  pledged  to  the  pay- 
ment of  the  loan,  matured,  such  re- 
lease did  not  ojtorate  as  a  release  of 
defendant's  Hen  on  the  stock.  Wolff 
V. .  Famous  Mut.  Sav.  P\ind,  etc 
Assoc,  67  Ho.  A.  678. 

63.  Wolscopt  V.  Newman,  66  SW 
808,  24  KyL  86. 

[a]  Bid*  appllad.^— Where  a  cred- 
itor of  a  corporation,  by  an  agree- 
ment with  Its  ofllcers,  takes  charge 
of  the  corporate  affairs,  and  manages 
them  for  the  purpose  of  applying  the 
profits  to  the  payment  of  his  debt 
he  does  not  waive  his'  Hen  on  stock 
pledged  to  him  for  such  debt.  Weis- 
copt  V.  Newman,  65  SW  808,  24  KyL 
36 

68.     See  Infra  t  1126. 

64.  Whitehall  Merchants'  Nat 
Bank  v.  Hall,  83  N.  T.  838,  38  AmR 
434. 

66.  Cotton  V.  Atlas  Nat.  Bank,  14S 
Mass.  43,  12  NE  850;  St.  Jobnsville 
First  Nat.  Bank  v.  Jones,  37  Misc. 
68,  74  NTS  778. 

66.  Scott  V.  Brame,  118  Va.  IH, 
86  SE  860. 

07.  Tom  Boy  Oold  Mines  <».  t. 
Green,  11  Colo.  A.  447,  53  P  845;  Mc- 
Calla  V.  Clark,  65  Oa.  53;  Lawrence 
V.  Maxwell,  63  N.  T.  19  [aff  6  Lans. 
469,  64  Barb.  102];  Morgan  v.  Johns, 
84  Or.  667,   165  P   369. 

tal  Aftar  a  laplaafs  of  the  stock 
by  tna  pledgee  and  a  sale  of  the 
stock  by  his  creditors,  tender  by  the 
original  owner  comas  too  late  to  dia- 
charge  the  Hen  of  the  second  pledgee. 
Van  WOert  v.  Olmstaad,  71  NTS  4S1. 

68.  New  York  Assets  Realliatlon 
Co.  V.  McKlnnon,  309  Fed.  791.  12< 
CCA  616;  Loughborough  v.  McNevin, 
74  C^l.  260,  14  P  M9,  16  P  773,  5  Am 
SR  435;  Love  v.  Park,  96  Nebr.  7», 
146  NW  941  [reb  den  96  Nebr.  48(, 
148  NW  140]. 

66.  New  Tork  Assets  Reallntlon 
Co.  V.  McKlnnon.  209  Fed.  791,  IZe 
CCA   516. 


Tot  lata*  aaaasi  daraloiiBaBta  and  ataaacas  in  the  law  sea  oumulative  Annotations,  same  title,  page  and  note  number. 
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Canvenion.^0  A  conversion  of  the  stock  by  the 
pledgee  releases  hia  lien,''  unless  the  pledgor  waives 
the  tort  by  electing  to  treat  the  pledge's  ^ontraot 
as  authorized^'  But  the  fact  that  a  pledgee  o^ 
shares  of  stock  bi  a  garnishee  corporation  purchases 
them  at  a  sale  under  garnishee  proceedings  against 
the  corporation  does  not  thereby  waive  his  rights 
as  pledgee." 

Attachment.  An  attachment  by  the  pledgee  of 
the  stock  pledged  is  in  general  a  waiver  of  his 
lien;"  but  where  an  action  against  the  pledgor  is 
not  a  waiver  of  t^e  pledgee's  lien/'  the  pledgee  does 
not  waive  his  lien  by  attaching  other  property  of 
the  pledgor  in  an  action  Against  him  for  the  debt.'* 

An  assignment  by  the  pledgor  of  his  interest  in 
the  stock  to  a  third  person  does  not,  without 
the  pledgee's  consent,  release  the  latter 's  lien  on 
sneh  stock,  even  though  he  knows  of  the  assign- 
ment." 

[i  11131  6.  Title  or  Propeirty  in  Stock  Pledged 
— *.  Of  Pledgor.  The  general  property  or  title  in 
the  stock  pledged  remains  in  the  pledgor,  subject  to 
the  pledgor's  lien,'^  until  the  stock,  is  sold  under 
foreclosure  by  the  pledgee.''  He  retains  the  legal 
right  to  the  restoration  of  the  stock  pledged  on  pay- 
ment of  the  debt,*"  and  has  power  to  enter  into  an 
agreement  with  the  corporation  to  change  its  status 
on  the  books  of  th«  company,  as  from  preferred  to 
eommon  stock,  subject  to  the  pledgee's  lien,*'  His 
interest  in  the  stock  is  ass^nable  in  equity;*^  and 


his  character  as  stockholder  and  his  relations  to  the 
corporation  as  such  are  not  extinguished  by  the 
pledge,**  and  he  may  maintain  an  action  again&t  the 
corporation  for  wrongfully  appropriating  the 
stock,**  or  to  restrain  it  from  wroi^nlly  destroy- 
ing or  impairing  the  stock.** 

[i  1114]  b.  Of  Pledgee**— (1)  In  General.  The 
pledg^ee  has  merely  a  special  property  or  interest  in 
the  stock  during  the  continuance  of  the  pledge;*' 
and  it  is  a  legal  interest  sufficient  to  invoke  the  rule 
protecting  bona  fide  purchasers,**  and  to  entitle  him 
to  recover  possession  of  the  stock  from  a  third 
person,'*  unless  he  is  estopped  by  his  conduct  from 
doing  so;^  and  to  entitle  him  to  attack  an  agree- 
ment between  the  eorptoration  and  the  pledgor  whiefa 
purports  to  change  the  character  of  the  stock  as 
from  preferred  stock  to  common  stock,^'  or  to  sue 
the  coiporation  for  damages  for  a  defect  in  title 
by  reason  of  a  fraudulent  transfer  on  the  books  of 
the  company,'*  but  not  for  a  loaq  resulting  from  the 
insolvency  of  the  pledgor .••  He  acquires,  however, 
no  greater  rights  than  the  pledgor  possesses  at  the 
time  of  the  pledge,**  and  until  foreclosure  of  h^s 
lien,  he  has  no  right  to  participate  in  the  affairs  of 
the  corporation  to  the  exclusion  of  the  pledgor." 
Natnre  of  title.  For  the  purposes  of  the  pledge 
an  equitable  title  only  passes  to  the  pledgee  by  de- 
livery of  the  stock  certificates,  properly  indorsed, 
without  an  entry  of  a  transfer  of  the  legal  title  on 
,  the  books  of  the  corporation;**  and  although  there 


10.  See  generally  infra  {{  1123, 
11J4. 

71.  Blxby  V.  Crafts,  9  Cal.  Unrei>. 
Qts.  12,  63  P  404. 

7S.  Blxby  V.  Crafts,  «  Cal.  Unrop. 
Cao.  12,  53  P  404. 

73,  Harrell  v.  Mexico  Cattle  Co., 
7J  Tex.  612,   11  SW  863. 

7i.  Hudson  t.  Pine  Bluff  Bank, 
75  Ark.  493,  87  SW  1177;  H.  B.  Claf- 
Iln  Co.  V.  Bretsfelder,  69  Ark.  271, 
«2  SW  905;  Bvans  v.  Warren.  122 
Mass.  303;  Buck  v.  IneersoU,  11  Mete. 
(Mass.)   226. 

[a]  Bill*  amiam<L — Where  shares 
of  stock  were  pledged  to  plaintiff  to 
secure  payment  of  a  debt,  and  she 
afterward  sued  the  debtor,  and  fi.t- 
tempted  to  attach  the  shares,  she 
thereby  waived  her  Hen  as  pledgee, 
although,  because  of  defective  pro- 
ceedings, the  attachment  was  Inef- 
fectual, since,  by  attempting  so  to 
levy,  she  elected  to  treat  the  shares 
as  the  property  of  the  debtor  sub- 
ject to  attachment.  H.  B.  Claflln  Co. 
V.  BreUfelder,  6»  Ark.  271,  62  sW 
905. 

AttaoIunMit  of  pladcM  pgopwrtji 
gturally  see  Attachment  i  363. 

TS.     See  Infra  {  1126. 

,76.  Taylor  v.  Cheever,  6  Ora:^ 
(Mass.)   146. 

77.  Horton  v.  MoCafferty,  42 
Wash.  221,  34  P  733. 
„78.  U.  S. — In  re  Mclntyre,  181 
Fed.  966.  104  CCA  419;  Smith  v.  Lee, 
y  Fed.  779;  OUmer  v.  Morris,  36 
Jied.  682  [rev  on  other  grounds  129 
U.  S.  316,   9   set  289,   32   L.  ed.   690]. 

Cal. — Cross  v.  Bureka  Lake,  etc- 
Canal  Co..  73  Cal.  302,  14  P  886,  2 
AmSR  808;  Brewster  v.  Hartley,  87 
Caj;  15,  99  AmD  237. 

Dak.— Van  Cllso  v.  Merchants*  Nat. 
Bank,  4  Dak.  485,  33  NW  897. 

..'>aj— Held  v.  Oaldwell,  120  Ga.  718, 
«  8E  191. 

Iowa. — Pendleton  v.  Harris-Emery 
Co.,  124  Iowa  861,  100  NW  117. 
jjMo-— Qaty   v.   Holliday,   8   Mo.  A. 

.,N.  T.— Wilson  V.  Little,  2  N.  T. 
J,'*.  51  AmD  307;  Butterworth  v. 
W  16  HowPr  645;  Booth  v.  Consol- 
™ted  Prult  Jar  Co.,  62  Misc.  262,  114 
«iS  1000. 

,,f-  C.— Haselden  v.  Hamer,  97  S.  C. 
"«.  81  SB  424. 


Vt. — White  River  Sav.  Bank  v. 
Capital  Sav.  Bank,  etc.,  Co.,  77  Vt. 
128,  69  A  197,   107  AmSR  764. 

[a]  Prenimvtloii  of  ownanUp. — 
A  pledgor  of  stock,  ahown  to  have 
been  in  possession  thereof  and  exer- 
cising acts  of  ownership  over  it,  will 
be  presumed  to  have  been  the  owner 
of  the  stock  in  view  of  Code  Civ. 
Froc.  {  1963  subds  11.  12.  Bumlller 
V.  Bumlller,   (Cal.)   176  P  897. 

79.  Butterworth  V.  Fox,  16  How 
Pr  (N.  T.)  646.  And  see  easels  supra 
note  78. 

80.  Wilson  V.  Little,  2  N.  T.  443, 
51  AmD  307. 

81.  Pendelton  v.  Harris-Emery 
Co.,  124  Iowa  361.  100  NW  117. 

Sa.  Baker  v.  Davie,  211  Mass.  429, 
97  NE  1094,  37  LRANS  944;  Ball  v. 
Peper  Cotton  Pre.-is  Co.,  141  Mo.  A. 
26,  121  SW  798;  Gaty  v.  Holliday,  8 
Mo.  A.  118;  Brown  v.  Omaha  Hotel 
Assoc,  6)  Nebr.  181,  88  NW  176. 

83.  Butterworth  v.  Fox,  16  How 
Pr  (N.  T.)  545. 

84.  Wilson  V.  Colorado  Mln.  Co., 
227  Fed.  721,  142  CCA  245. 

[a]     Xaoliea  of  the  pledgee  of  cor- 

E orate  stock  wrongfully  appropriated 
y  the  corpotatlon  is  no  bar  to  the 
right  of  action  against  the  corpora- 
tion of  a  pledgor  who  has  t>een 
guilty  of  no  laches.  Wilson  v.  Colo- 
rado Mln.  Co.,  227  Fed.  721,  142  CCA 
245. 

86.  Fisher  V.  Patton,  134  Mo.  62, 
33  SW  461,  34  SW  1096. 

88.     SlCbt  tot 
Collect  dividends  see  infra  {  1243. 
Registration  of  transfer  see  supra  i 

1108. 

87.  Northwestern  Portland  Ce- 
ment Co.  V.  Atlantic  Portland  Cement 
Co.,  174  Cal.  308,  163  P  47;  Gaty  v. 
Holliday,  8  Mo.  A.  118;  Simpson  v. 
Jersey  City  Contracting  Co.,  165  N.  T. 
193,  58  NE  896,  55  LRA  796;  White 
River  Sav.  Bank  v.  Capital  Sav. 
Bank,  etc.,  Co.,  77  Vt.  123,  69  A  197, 
107  AmSR  754.  See  generally 
Pledges    [31'  Cyc  808]. 

[a]  WitL.  poww  Of  sal*. — A  de- 
posit of  stock  to  secure  the  pay- 
ment of  the  loan,  with  a  power  of 
sale  in  case  of  default,  creates  an 
interest  and  right  of  property  In  the 
stock  which  is  not  a  mere  lien;  the 
Interest  of  the  pledgee  Is  an  interest 


in  the  thing  itself.  Gaty  v.  Holliday, 
8  Mo.  A.  118. 

88.  Northwestern-  Portland  Ce- 
ment Co.  v.  Atlantic  Portland  Cement 
Co.,  174  Cal.  808,  163  P  47;  St.  John's 
First  Nat.  Bank  v.  Multnomah  State 
Bank,  87  Or.  423,  170  P  534. 

TUiAg—  mm  boaa  fid*  yaroliMwr 
gwiexsUy  see  intra  |  1118. 

88.  Yamato  v.  Southern  California 
Banl(.  170  Cal.  361.  149  P  826;  Love- 
less V.  Bridges,  136  Ga.  338,  71  SB 
166;  Downing  v.  Thompson,  103  Va. 
58,  48  SB  606. 

90.  Yamato  v.  Southern  California 
Bank,  170  Cal.  361,   149  P   826. 

91.  Pendleton  v.  Harris-Emery 
Co.,  124  Iowa  361,  100  NW  117. 

98.  First  Natchez  Bank  v.  Ma- 
larcher-Damare  Co.,  186  La.  296.  66 
S  270. 

98.  First  Natchez  Bank  v.  Ma- 
larcher-Damare  Co.,  136  La.  296,  66 
S   270. 

[a]  Bote  appU«4L — Where  a 
pledgee  of  stock  certificates  acquires 
them  in  good  faith  for  value  from 
the  bona  fide  holder,  he  cannot  re- 
cover damages  against  the  corpora- 
tion because  the  pledgor  subsequent- 
ly becomes  Insolvent,  and  it  appears 
that  the  stock  had  formerly  been 
transferred  on  the  corporation's 
books,  without  authority  of  its  true 
owner,  whose  certificates  were  can- 
celed. First  Natchez  Bank  v.  Ma- 
larcher-Damare  Co.,  185  La.  295,  65 
S  270. 

94.  Cnilcago  R.  Equipment  Co.  v. 
National  Hollow  Brake  Beam  Co.,  173 
111.  A.  673;  St  John's  First  Nat.  Bank 
V.  Multnomah  State  Bank,  87  Or.  423, 
170   P  634. 

95.  Boyett  V.  Hahn,  197  Ala.  439, 
73  S  79. 

9e.  Ala.  —  Guntersville  Bank  v. 
U.  S.  Fidelity,  etc.,  Co.,  76  S  168. 

Ark. — Brady  v.  Irby,  101  Ark.  678, 
142  SW  1124,  AnnCasl913E  1054. 

Cal. — Cross  v.  Reed,  14  P  886. 

Ill.-^-Otis  V.  Gardner,  106   111.   436. 

Md.— Noble  V.  Turner,  69  Md.  613, 
16   A  124. 

Mo. — Davey  v.  Newell-Morse  Roy- 
alty Co.,  169  Mo.  A.  666,  164  SW 
14r 

N.  J. — Rogers  v.  New  Jersey  Ina. 
Co.,  8  N.  J.  »!.  167i,  ,     ' 
Digitized  I 


byLjOogle 


J 


732    [14C.J.] 


C0BP0BATI0N8 


[§§  1114-U16 


is  authority  to  the  oontraiy,"  aa  a  general  rule  the 
pledgee  does  not,  by  such  assignment  and  delivery, 
obtain,  as  against  the  pledgor,  a  legal  title  to  the 
stock.'*  But  the  mere  fact  that  the  legal  title  to 
the  stock  is  transferred  to  the  pledgee  is  not  in- 
consistent with  the  pledge,  if  the  pledgor  has  a  right 
to  the  restoration  of  the  stock  on  the  payment  of 
the  debt  at  any  time,"  and  where  the  pledgee,  by 
judicial  proceedings,  compels  a  transfer  on  the 
books  of  the  corporation  to  himself,  he  will  be 
deemed,  in  the  absence  of  complaint  by  the  pledgor, 
to  have  acquired  the  stock  as  owner.^ 

Eatoppel  to  assert  adverBe  title.  During  the  time 
the  pledgee  retains  the  stock  as  security,  he  cannot 
avert  that  he  holds  it,  adversely  so  as  to  acquire 
title  thereto  under  the  statute  of  limitations;^  nor 
can  he  assert  ownership  thereof  in  any  other  person 
than  his  pledgor,  in  the  absence  of  any  claim  of 
ownership  by  such  third  person,  or  of  a  demand  on 
his  part  for  delivery  of  the  pledged  property  to 
him.* 

[$  1115]  (2)  Posseesion  and  Care  of  Stock. 
Until  the  debt  matures  and  is  paid  or  tendered,  or 
the  lien  is  otherwise  extinguished,  the  pledgee  has 
the  right  to  retain  possession  and  control  of  the 
stock,*  with  the  income  or  benefits  attaching  there- 
to;* and  if  the  pledgor  who  has  secured  possession 
of  the  stock  for  the  purpose  of  sale  fails  to  account 
to  the  pledgee  for  the  proceeds,  he  is  liable  to  the 
pledgee  for  conversion,*  the  measure  of  damages 
being  the  value  of  the  stock  with  interest  from  the 
time  of  conversion,^  unless  such  an  amount  exceeds 
the   sum   due  the  pledgee.* 

Oare  of  stock.  The  pledgee  occupies  toward  the 
pledgor  somewhat  of  a  fiduciary  relation,*  and  it  is 


his  duty  to  exereise  reasonable  care  in  r^aid  to 
the  preservation  and  safe-keeping  of  the  stock,  and 
if  he  fails  to  do  so  he  is  liable  for  any  damages  re- 
sulting to  the  pledgor  therefrom.^*  It  is  the 
pledgee's  duty  not  to  do  any  act  with  the  intention 
of  depreciating  the  value  of  the  stock  pieced;*' 
but  he  is  not  liable  to  the  pledgor  for  any  deprecia- 
tion in  value  of  the  stock,  which  is  not  due  to  any 
negligence  on  his  part.^^  The  fact  that  the  pledgee 
owns  other  stock  in  the  same  corporation,  or  is  a 
director  or  officer  therein,  does  not  impose  any 
greater  duty  upon  him  in  respect  to  the  stock 
pledged;"  but  if  he  uses  his  position  as.  director 
and  his  vote  as  stoekholider  intentionally  to  de- 
preciate the  stock  of  the  pled^r  with  the  dishonest 
purpose  of  acquiring  ownership  of  it  at  a  forced 
sale,  he  cannot  avoid  liability  therefor  by  pleading 
that  the  means  by  which  he  accomplished  the  wrong 
and  violated  his  duty  as  pledgee  involved  injury  to 
the  corporation  for  which  it  may  also  recover  dam- 
ages.** A  pledgee 'of  stock  not  fully  paid  up  is  not 
bound,  in  the  absence  of  an  agreement  to  do  so,  to 
pay  future  installments  on  the  stock  as  they  be- 
come due  in  order  to  prevent  forfeiture  of  the 
stock,**  and  even  though  the  jJedgee's  debt  has 
been  paid,  if  the  stock  still  stands  in  his  name,  he 
cannot  become  a  purchaser  thereof  at  a  sale  for 
nonpayment  of  assessments  on  the  stock.** 

[$  1116]  (3)  Bight  to  OoUect  Dividendx.*'  The 
rule  that  the  increase  of  property  pledged  goes  to 
the  pledgee**  applies  to  dividends  accruing  on 
pledged  stock,**  and  in  the  absence  of  anything  in 
the  contract  to  the  contrary,  the  pledgee,  as  a  gen- 
eral rule,  has  a  right  to  collect  dividends  which 
accrue  on  the  stock  while  he  holds  it  in  pledge,  and 


Wia. — Flanklnton  v.  Hfldebrend,  89 
WlB.  209,  81  NW  839. 

MtgiMtaMon  of  traaafar  on  oono- 
xBt*  booka  gMMnUly  see  Si  1148- 
1182. 

97.  Haebrouck  v.  Vandarvoort,  6 
N.  T.  Super.  74  [dlst  Allen  v.  Dykers, 
S  Hill  (N.  T.)  693];  Parker  v. 
Bethel  Hotel  Co..  96  Tenn.  252,  34  SW 
209.    31    LRA    706. 

[a]  &a«al  uA  aqnltabl*  tltla.,— 
By  pledging  a  stock  certificate,  the 
stockholder  devests  himself  of  the 
equitable  aa  well  aa  the  legal  title 
thereto,  and  the  pledgee  acquires  ti- 
tle, as  against  the  pledgor,  notwith- 
standing he  had  notice  of  a  provision 
In  the  charter  of  the  corporation  that 
no  transfer  shall  be  effectual  without 
registration  on  the  books  of  the  com- 
pany. Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252,  34  SVT  209,  31  LBA  706. 

Tb]  lEoRffafr*  dlatingnlBlMd.  — 
Where  a  certulcate  of  stock  is  dellv>' 
ered  to  a  creditor  as  collateral  se- 
curity for  an  existing  debt,  the  trans- 
action Is  a  pledge,  and  not  a  mort- 
gage, of  the  stock,  and  the  legal  title 
passes  to  the  pledgee.  Hasbrouck  v. 
vandervoort,   6   N.  T.  Super.   74. 

aa  Crois  V.  Reid,  (Cal.)  14  P  886: 
Brewster  v.  Hartley,  37  Cal.  16,  99 
AmD  237;  Otis  v.  Gardner,  106  111. 
436;  Wagner  v.  Marple,  10  Tex.  Civ. 
A.  506,   31  SW  691. 

99.  Wilson  V.  Little,  2  N.  T.  443, 
61  AmD  307. 

1.  Lanaux'a  Succ.,  47  I>a.  Ann. 
643,  17  S  200. 

Bigbt  of  pladf ••  to  raglBlfatioa  of 
tnuMfar  see  aupra  {  1108. 

a.  Cross  v.  Ehireka  Lake,  etc« 
Canal  Co.,  73  Cal.  302,  14  P  386,  2 
AmSR  808. 

3.  Bumiller  v.  Bumlller,  (Cal.) 
175  F  897. 

4.  Cal. — Cross  y.  Eureka  Lake, 
etc..  Canal  Co.,  73  Cal.  802,  14  F  886, 
2  AmSR  808. 

Oa. — Loveless  v.   Bridges,   136   Qa. 


338,  71  SE  166;  Reid  v.  Caldwell,  120 
Oa.  718,  48  SB  191. 

Mass. — Bartlett  v.  Johnson,  9  Allen 
530. 

Mo.— rGaty  v.  HoUIday,  8  Ho.  A. 
118. 

N.  T. — ^Pipor  V.  Hayward,  71  Ulac. 
41,    127   NTS   240. 

S.  C. — Haselden  v.Hamer,  97  S.  C. 
178,    81    SE   424. 

Wis. — Goet2lnger  ▼.  Donahue,  138 
Wis.  108.  119  NW  823. 

5.  Clarke  v.  Dallas  First  State 
Bank,  (Tex.  Civ.  A.)  160  SW  203; 
Fulton  v.  Denlson  Nat.  Bank,  26  Tex. 
Civ.  A.  115,  «2  SW  84. 

[a]  Tlu  bmaflta  iaoliida  any  mon- 
ey accruing  to  the  pledgor's  stock  on 
the  sale  of  the  corporation's  prop- 
erty. CHarke  v.  Dallas  First  State 
Bank,   (Tex.  Civ.  A.)  160  SW  203. 

Mgbt  to  ooUaot  aivlda«4s  aee  in- 
fraT  1248. 

a.  HoUlater  v.  Dlnsmore,  191  111, 
A.  877.  . 

OoBvandoiL  Itr  pladraa  see  Infra  g 
1123. 

T.  Holllster  v.  Dlnsmore,  191  111. 
A.  877. 

S.  HoUlater  v.  Dlnsmore,  191  HI. 
A.  377 

9.  Pauly  V.  State  L.  ft  T.  Co.,  166 
U.  S.  606,  17  set  465.  41  L.  ed.  844; 
Dlbert  v.  D'Aroy,  248  Mo.  617,  164 
SW  1116. 

10.  V.  S.— Ritchie  V.  McMuIlen,  79 
Fed.   622,   25  CXA  6<U- 

Ark. — Loeb  v.  German  Nat.  Bank, 
88  Ark.  108,  113  SW  1017. 

Iowa. — Loomis  v.  Reimers,  119 
Iowa  189,  93  NW  95. 

Mo.— Dlbert  v.  D'Aroy,  248  Mo.  617, 
164  SW  1116. 

Wash. — Citizens'  Bank,  etc.,  Co.  v. 
Rttdebeck,  90  Wash.  612,  156  P  881. 

[a]  XUiiatratloii.-^Where  a  third 
person  has  an  option  to  purchase  the 
stock  which  is  pledged,  the  fact  that 
the  pledgee  does  not  compel  the  pur- 
chaser to  exercise  the  option  does  not 


show  negligence  on  his  part  with  re- 
spect to  the  care  of  the  stock,  where 
it  appears  that  the  purchaser  had  no- 
tified the  pledgee  and  pledgor  of  his 
refusal  to  exercise  this  option,  cou- 
pled with  the  fact  that  the  option 
was  forfeited  within  a  few  months 
after  the  pledgor's  default  in  the 
payment  of  the  debt.  Citlaens'  Bank, 
etc,  Co.>  V.  Rudebeok,  90  Wash.  612, 
15«  F  831. 

[b]  AooonataWUty.  —  A  pledgee 
cannot  be  required  to  account  for  the 
par  value  of  stock  in  a  corporation 
at  the  time  he  received  it  in  ex- 
change for  the  property  pledged, 
where  there  is  no  proof  of  its  actual 
value  other  than  indefinite  state- 
ments relating  to  a  sale  of  the  prop- 
erty, the  value  of  which  cannot  be 
presumed  to  continue  through  anr 
considerable  period.  Dlbert  v.  D'Ar- 
oy, 248  Mo.  617.  1E4  SW  1116. 

11.  Ritchie  V.  McHulIen.  79  Fed. 
622,  26  CCA  50. 

la.  Lake  V.  Little  Rock  Trust  (>)., 
77  Ark.  68,  90  SW  84T.  8  LRAN8 
1199,  7  AnnCas  394;  Roaet  v.  McClel- 
lan,  48  IlL  346,  95  AmD  661;  Bank 
of  Commerce  v.  Dalrymple,  16  Md. 
17;  Cttlaena'  Bank,  etc.,  Oo.  v.  Rude- 
beck,  90  Wash.  612.  16<  P  831. 

IS.  Ritchie  v.  McMuUen.  79  Fed. 
622,  26  CCA  60. 

14.  Ritchie  V.  McMullen,  7*  Fed. 
622,  26  (XIA  60. 

15.  South  Western  R.  Bank  t. 
Douglas.  29  S.  C.  L.  329. 

16.  Freeman  v.  Harwood,  49  He. 
196. 

Vl*tf*  aa  varehMMtir  at  am.  nl* 
see  Infra  }  1136. 

17.  Blgbta  aaa  maatfiM  aa  to 
dlvMaoda  ffaaanUy  aee  infra  It  1207- 
1263. 

18.  See  supra  I  1116.  And  see 
generally  Pledges'  [4l   Cyo  824]. 

19.  Meredith  Village  Say.  Bank  T. 
Marshall,  68  N.  H.  417,  44  A  626. 
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to  apply  them  in  payment  or  rednetion  of  the  in- 
debtedness seoured.*** 

[i  U17]  (4)  Use  of  Sto<^  Stock  pledged  may, 
irith  either  the  express  or  implied  assent  of  the 
pledgor,  be  nsed  by  the  pledg^ee  in  any  way  con- 
sistent with  the  general  ownership  and  ultimate 
rights  of  the  plexor  to  have  the  stock  when  the 
lieh  is  discharged.'^  But  without  the  pledgor's 
consent  the  pledgee  has  no  authority  to  alienate  the 
stock  beyond  the  title  or  interest  actually  possessed 
by  him,"  or  to  pled^  it  to  another  as  security  for 
his  own  debt,**  and  his  action  in  so  doing  is  a  fraud 
on  the  pledgor.**  The  pledgee,  however,  may  as- 
sign his  interest  in  the  pledge  so  that  the  assignee 
'will  take  his  rights  and  responsibilities  under  the 
contract,**  and  may  pledge  the  stock,  to  the  extent 
of  his  interest  therein,  to  secure  his  indebtedness  to 
a  third  person,*"  who  then  holds  it  subject  to  the 
owner's  interest.*^  Where  the  pledgee  admits  others 
to  share  in.  the  contract  with  him,  he  holds  the  stock 
for  the  benefit  of  himself  and  such  others,  and  must 
deal  with  the  stock  accordingly.'* 

[i  1118]     7.    Pledgee  as  Bona  Fide  Holder**— 


».  Zn  ■CkoeoraL  In  the  absence  of  some  element  of 
estoppel,  a  pledgee  of  stock  from  one  who  has  no 
title  or  authority  to  pledge  it  acquires  no  title  as 
against  the  real  owner,  even  though  the  pledgee  has 
no  knowledge  that  such  person  is  not  the  owner 
thereof,*"  and  this  rule  has  been  held  to  apply,  even 
though  the  certificate  is  indorsed  in  blank  and 
signed  by  the  owner  thereof,  where  there  was  no 
negligence  on  his  part  whereby  the  pledgee  had  irea- 
son  to  believe  that  the  pledgor  was  the  owner  of 
the  stock  or  had  authority  to  pledge  it.'^  It  is 
well  settled,  however,  that  where  the  real  owner 
indorses  the  certificate  in  blank  and  signs  a  blank 
power  of  attorney  to  transfer  it  on  the  books  of 
the  eompany,  and  delivers  the  certificate  to,  or 
through  his  negligence  permits  it  to  come  into  the 
possession  of,  a  broker  or  other  third  person  he  is 
estopped  to  assert  bis  title  as  against  a  pledgee 
who  without  notice  of  the  real  owner  advances 
money  on  the  faith  of  such  broker  or  other  third 
person  beii^g  the  owner  of,  or  having  authority  to 
pledge,  the  stock,'*  esi^ciiJly  where  the  pledgee  is 


Ml    Sea  Infra  I  1248. 

SI.  Fackard  v.  Denver  Sav.  Bank, 
8  Colo.  A.  204,  45  P  611;  Shelton  v. 
Krench,  33  Conn.  489;  Lawrence  v. 
MaxwelL  63  N.  T.  19  [aff  6  Lane. 
469.   64  Barb.   102], 

3S.  Fowles  V.  California  Nat. 
Bank,   187  Cal.   863,  140  P  271. 

OoBTMatOB  Of  stook  gwnarallT  see 
infra  f  1123. 

Sal*  or  otbav  dlmoaltloa  of  stook 
gmmaraDf  sea  infra  |  1122. 

as.  U.  S. — In  ra  Hclntyra,  181 
Fed.  »es,  104  CCA  419. 

Cal. — Fowles  v.  California  Nat 
Bank,  187  Cal.  6S3,  140  P  271. 

Hd. — Baltimore  Merchants'  Nat. 
Bank  v.  Willi.<lin8,  110  Md.  334,  72  A 
1114;  Oennan  Sav.  Bank  v.  Renshaw, 
78  Md.  476,  28  A  281;  Taliaferro  v. 
Baltimore  First  Nat.  Bank,  71  Hd. 
200.   17  A  1038. 

N.  Y. — ^MoQld  V.  Importers',  etc., 
Nat.  Bank,  72  App.  Dlv.  80,  78  NTS 
148;  Batterson  v.  Raymond,  87  HIsc 
229,  149  NTS  708  (mod  on  other 
grounds  186  App.  IMv.  964  mem,  160 
NTS  1078  mem]. 

Pa. — ^Van  Voorhia  v.  Rea,  168  Pa. 
19,    25   A  800. 

•a.  Vowles  V.  California  Nat. 
Bank,  187  Cal.  868,  140  P  271. 

as.  Whitney  v.  Peay,  24  Ark.  22; 
Colton  V.  Oakland  Sav.  Bank,  137  Cal. 
376,  70  P  226;  Jarvis  y.  Rogrers,  15 
Mass.  389.  See  grenerally  Pledgres  r31 
Cyo  848J. 

ae.  Lelshing  v.  Van  Buren,  183 
App.  Div.  296,  170  NTS  888.  And 
see  cases  supra  note  23. 

Str.  Leishing  v.  Van  Buren,  183 
App.  Div.  396,  170  NTS  688. 

S8l  WiKKins  v.  European,  etc,  R. 
Co.,  29  F.  Cas.  No.  17,828,  1  Bask. 
122. 

99.  Boa*  fld*  pvzoluMan  MtuonO- 
Ijr  see  Infra  If  1186-1190. 

JUfflits  of  nweglstaMd  pladfaa  mi 
•calaat  thixi.  paxaoas  see  supra  | 
1107. 

ao.  U.  S. — ^Unity  Bankinr,  etc.,  Co. 
V.  Bettman,  217  U.  S.  127,  30  SCt 
488,  64  I>.  ed.  895  [afC  159  Fed.  916, 
87  CCA  961;  Bangor  EHectrlc  Light, 
etc  Co.  v.  Robinson,  62  Fed.  620. 

111.— Miller  V.  Doran,  161  111.  A. 
627. 

Nev. — Menardl  v.  Wacker,  32  Nev. 
169,  106  P  287,  AnnCaMl912C  710. 

Oh. — Farmers'  Bank  v.  Diebold 
Safe,  etc.,  Co.,  86  Oh.  St.  367,  64  NB 
618,  90  AmSR  688,  68  LRA  620. 

Pa. — Denny  v.'  Lyon,  88  Pa.  98,  80 
AmD  4<!8. 

Eng. — Colonial  Bank  v.  Cady,  16 
App.  Caa.  267  (atf  88  Ch.  D.  3881; 
Swan  V.  North  British  Australasian 
Co.,  Ltd.,  7  H.  A  N.  603.  168  Reprint 
811:  FOz  V.  Martin,  64  L.  J.  Cb.  473. 

ta]    »al*  awHlaJL    One  who  buys 


stock  with  the  money  of  his  employ- 
ers, without  their  knowledge  or  oon- 
sent,  holds  possession  as  an  employee 
only  and  cannot  pledge  It  for  his  own 
debt  so  as  to  defeat  the  employers' 
right  to  recover  it  from  the  pledgee. 
Menardl  v.  Wacker,  32  Nev.  169,  105 
P  287,  AnnCaal912C  710. 

[b]  »orga«r,— Where  an  owner  of 
stock  leaves  it  with  another  who 
willfully  forges  the  name  of  such 
owner  to  a  transfer  of  the  stook  and 
pledges  It,  the  pledgee  acquires  no 
right  thereto  merely  because  the 
stock  is  left  with  the  party  commit- 
ting the  forgery.  Unity  Banking, 
etc.,  Co.  V.  Bettman,  217  U.  S.  127,  30 
SCt  488.  B4  L.  ed.  695  [all  169  Fed. 
916,  87  CCA  96];  Denny  v.  Lyon,  88 
Fa.    98,   80  AmD  463. 

31.  U.  3. — Bangor  Elaotric  Light, 
etc,  Co.  v.  Robinson,  62  Fed.  520. 

Md. — ^Baltimore  Merchants'  Nat, 
Bank  v.  Williams,  110  Md.  334.  72  A 
1114;  German  Sav.  Bank  v.  Renshaw, 
78  Md.  476,  28  A  281;  Taliaferro  v. 
Baltimore  First  Nat.  Bank,  71  Md. 
200.   17  A  1036. 

N.  T. — Canada  Merchants'  Bank  v. 
Livingston,  74  N.  T.  223;  Felt  v. 
Hexe,  23  HowPr  359. 

Oh. — Farmers'  Bank  v.  Diebold 
Safe,  etc..  Co.,  66  Oh.  St.  867,  64  NBI 
518,  90  AmSR  588,  68  LRA  620. 

Eing. — Fox  V.  Martin,  64  L.  J.  Ch. 
473. 

And  see  cases  supra  note  30. 

[a]  Bala  aifglML — (l)  Where  a 
certificate  of  stock  is  Issued  to  the 
secretary  of  the  corporation,  the 
stock  standing  in  his  name  on  the 
books,  and  he  assigns  it  to  a  bona 
fide  holder  by  an  assignment  on  the 
back,  blank  as  to  the  name  of  the 
assignee,  and  delivers  the  certificate 
to  such  assignee,  and  then  fraudu- 
lently abstracts  It  from  the  safe  of 
the  company,  where  It  had  been 
placed,  and  pledges  it  to  another  for 
his  own  debt,  and  the  pledgee  makes 
no  Inquiry,  and  does  not  attempt  to 
have  the  stock  assigned  on  the  books, 
such  first  assignee  will,  In  the  ab- 
sence of  culpable  negligence,  be  held 
to  be  the  real  owner  of  the  certificate, 
although  such  second  pledgee  has 
acted  in  good  faith.  Farmers'  Bank 
V.  Diebold  Safe,  etc.,  Co.,  66  Oh.  St. 
367,  64  NE  518,  90  AmSR  686,  58 
LRA  820.  (2)  A  blank  assignment, 
reciting  a  transfer  and  a  power  of  at- 
torney, giving  the  right  to  sell  and 
transfer,  Indorsed  on  a  stock  certifi- 
cate delivered  to  a  broker  as  a 
pledge,  does  not  clothe  him  with  the 
indicia    of    absolute    ownership,    nor 

f:ive  him  power  to  pledge  the  same 
or  his  debt;  and  one  accepting  the 
stock  as  security  for  a  loan  to  th« 
broker  is  chargeable  with  notice  of 


the  rights  of  the  original  pledgor, 
and  the  latter  is  not  estopped  on  the 
ground  that  an  owner,  invostlng  an- 
other with  the  Indicia  of  absolute 
ownership,  cannot,  as  against  a  bona 
fide  purchaser,  assert  a  claim  to  the 
property.  Merchants'  Nat.  Bank  v. 
Williams,  110  Md.  334,  72  A  1114. 

[bl  Vsnztona  Icsa.  Where  stock 
was  pledged  by  the  owner  by  deliv- 
ery thereof  with  a  blank  power 
of  attorney  to  transfer  It,  and  is 
repledged  by  the  pledgee  to  secure  a 
usurious  loan,  the  second  pledgee 
cannot  be  regarded  as  a  bona  nde 
purchaser,  although  he  was  Ignorant 
ol  the  first  hypothecation.  Pelt  v. 
Heye,  23  HowPr   (N.  Y.)   859. 

aa.  U.  S. — Johnson  v.  Blxby,  262 
Fed.  103,  164  CCA  21B,  1  ALK  -660; 
Wolf  V.  American  Trust,  etc.,  Bank, 
214  Fed.  761.  132  CCA  410:  In  re 
Mclntyre,  181  Fed.  966,  104  CCA 
419. 

Cal. — ^Northwestern  Portland  Ce- 
ment Co.  V.  Atlantic  Portland  Cement 
Co.  of  New  York,  174  Cal.  808,  163 
P  47;  Fowles  v.  California  Nat.  Bank, 
167  Cal.  663,  140  P  271;  Brlttan  V. 
Oakland  Sav.  Bank.  124  Cal.  282,  67 
P  84,  71  AmSR  58,  112  Cal.  1,  44  P 
389;  Arnold  v.  Johnson,  66  Cal.  402, 
6  P  796;  Ambrose  v.  Evans,  66  CU. 
74,  4  P  960;  Hellman  Commercial 
Trust  etc..  Bank  v.  Armstrong,  (A.) 
179  P'432;  Morgrage  v.  California 
Nat.  Bank.  24  Ca.1.  A.  103,  140  P 
300. 

Colo. — ^Lomax  v.  State  Nat.  Bank, 
46  Colo.  229,  104  P  85;  O-Mara  V. 
Newcomb.  38  Colo.  275,  88  P  167. 

D.  C. — National  Safe  Deposit,  etc., 
Co.  V.  Gray,  12  App.  276. 

111. — Otis  V.  Gardner,  106  IlL  436; 
Johnson  v.  Mllmine,  150  111.  A.  208. 

Mass. — ^Baker  v.  Davie,  211  Mass. 
429,  97  NE  1094,  37  LRANS  944; 
Jarvis  V.  Rdgers.  13  Mass.  106. 

Mich. — ^Walker  v.  Detroit  Transit 
R.  Co.,   47  Mich.   338,  11  NW  187. 

Nev. — Oass  v.  Hampton,  16  Nev. 
186;  Stone  v.  Marye,  14  Nev.  362. 

N.  J.— Prall  v.  Tilt  28  N.  J.  Eq. 
479  [aft  27  N.  J.  Eq.  8931;  Mount 
Holly,  etc.  Tump.  Co.  v.  Ferree,  17 
N.  J.  Eq.  117. 

N.  T. — ^Rochester  Union  Trust  Co. 
V.  Oliver,  214  N.  T.  617,  108  NE  809 
[atr  166  App.  Div.  648,  140  NTS  681 
(rev  77  Misc.  652,  137  NTS  625)1; 
Smith  V.  Savin,  141  N.  Y.  815,  86 
NE  338;  Fifth  Ave.  Bank  v.  Forty- 
Second  St,  etc.,  R.  Co.,  187  N.  Y. 
231,  88  NE  378,  88  AmSR  712,  19 
LRA  331-  McNeil  v.  New  York  Tenth 
Nat  Bank,  46  N.  Y.  325,  7  AmR-341 
[mod  56  Barb.  69];  Matter  of  Mills, 
126  App.  Dlv.  730,  110  NYS  314  [mod 
57  Misc.  816,  107  NYS  1057,  and  aft 
198  N.  Y.  626  mem,  86  NE  1128 
mem];  Brady  v.  Mt'  Morrla  Bank,  tf 
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not  pot  npbn  inquiry  as  to  the  true  state  of  facts,** 
and  he  has  exercised  all  the  care  and  vigilance 
which  a  prudent  i&an  would  be  expected  to  exercise 
in  such  a  oase,^*  and  especially  where  there  is  a 
custom  to  treat  certificates  so  indorsed  as  capable 
of  being  pledged  by  the  holder.*'    Under  this  rule 


the  pledgee  may  hold  the  stock  as  against  the  credi- 
tors of  the  ori^nal  owner,  where  they  have  not 
acquired  prior  Uens  thereon,**  and  also  as  against 
the  original  owner,  until  the  pledgee's  debt  is 
paid,*^  even  though  the  pledgor  was  guilty  of  fraud 
or  conversion  toward  the  real  owner;'*  nor  is  the 


App.  Dlv.  212,  73  NYS  632;  Fatinan 
V.  Liobacb,  8  N.  Y.  Super.  354;  Fiaher 
V.  Mechanics',  etc.,  Nat.  Bank,  89 
Misc.  B87,  153  NYS  786;  Whltlock  v. 
Seaboard  Nat.  Bank,  29  Miec.  Si,  60' 
NYS  611;  Smith  v.  Savin,  9  NYS  106; 
Wing  v.  Holland  Trust  Co.,  6  NYS 
3^84. 

N.  C. — ^American  Nat.  Bank  v.  Dew, 
176   N.  C.  79,   94   SK  708. 

Or. — Gray  v.  Faokhauser,  68  Or. 
423,  116  P  146. 

Pa. — Colonial  Trust  Co.  v.  Central 
Trust  Co.,  243  Pa.  268,  90  A  189; 
Crawford  v.  ttollar  Say.  Fund,  etc- 
Co.,  236  Pa.  206,  84  A  694j  King  v. 
Mellon  Nat.  Bank,  227  Pa.  22,  75  A 
832;  Shattuck  v.  American  Cement 
Co.,  205  Pa.  197,  64  A  786,  97  AmSR 
735;  Philadelphia  Nat.  Bank  v. 
Smith,  195  Pa.  38,  46  A  666;  McManus 
V.  Laughlln,  186  Pa.  498,  40  A  992; 
Gilbert  v.  Erie  Bldg.  Assoc,  184  Pa. 
654,  39  A  291;  Boyd's  App.,  3  Walk. 
321;  Burton  v.  Peterson,  12  Phlla. 
397;  Hencke's  App.,  22  WklyNC  49. 

S.  C. — State  Bank  v.  Cox,  32  S.  C. 
EcL    344,   78   AmD   458. 

Tenn. — Cherry  v.  Frost,  7  Lea  1. 

Eng.— Fuller  v.  Glyn,  [1914J  2  K. 
B.  16  5. 

Ont.  —  Duggan  v.  London,  etc.. 
Loan,  etc.,  Co.,  18  Ont.  A.  305  [app 
allowed  on  the  facts  20  Can.  S.  C. 
481   (rev  £1893]   A.  C.  506)]. 

"It  is  a  right  which  accrues  to  the 
pledgee  by  estoppel.  It  in  no  way 
depends  upon  the  actual  title  of  the 
thing  pledged  or  the  authority  of 
the  party  pledging  It,  but  is  derived 
from  the  act  of  the  real  owner  which 
precludes  him  from  disputing,  as 
against  the  pledgee,  the  existence  of 
the  title  or  power."  Matter  of  Mills, 
126  App.  Dlv.  730,  732,  110  NYS  314 
[mod  67  Misc.  315,  107  NYS  1057,  and 
aff  193  N.  Y.  626  mem,  86  NB  1128 
mem]. 

[a]  WUOa  apvUed. — (1)  Where  the 
owner  of  stocK  executes  a  power 
of  attorney  In  blank  on  the  back  of 
the  stock  certificate  without  condi- 
tion and  delivers  the  same  to  a  bro- 
ker, who  fraudulently  pledges  it  for 
loans,  the  Innocent  pledgee  takes  the 
stock  divested  of  all  claims  on  the 
part  of  the  person  defrauded.  Colo- 
nial Trust  Co.  v.  Central  Trust  CO., 
243  Pa.  268,  90  A  189;  Shattuck  v. 
American  Cement  Co.,  205  Pa.  197, 
64  A  785.  97  AmSR  736.  (2)  Where 
a  purchaser  of  a  voting  trust  certifi- 
cate falls  to  fill  his  name  in  a  blank 
assignment  and  power  of  sale  to 
him,  and  Intrusts  It  to  the  seller  to 
have  the  stock  transferred  on  the 
books,  he  clothes  the  seller  with  the 
indicia  of  ownership,  and  one  who 
In  good  faith  and  with  due  care  loans 
money  on  the  faith  of  such  apparent 
authority  will  be  protected,  although 
such  misappropriation  .  amonnts  to 
larceny.  Union  Trust  Co.  v.  Oliver, 
156  App.  Dlv.  646,  140  NYS  681  [rev 
77  Misc.  662,  137  NYS  525,  and  afT 
214  N.  Y.  617,  108  NB  809].  (3) 
Pledgees  in  good  faith  and  without 
notice  that  their  pledgor  is  not  the 
absolute  owner  are  entitled  to  hold 
the  shares  as  security  for  their  en- 
tire loan,  although  it  is  much  great- 
er than  the  debt  of  the  real  owner 
who    pledged     the     shares     to     their 

gledgor,  where,  although  they  might 
ave  discovered  by  investigation 
that  he  was  a  stockbroker,  besides 
being  engaged  in  other  business, 
there  was  nothing  in  the  original  or 
various  intermediate  transfers  be- 
forje  they  reached  the  pledgees  to 
show  that  he  held  the  shares  by  way 
of  security  in  connection  with  stock 
speculations.       Duggan     v.     London, 


etc.,  trf>an,  etc.,  Co.,  18  Ont.  A.  305 
[app  allowed  on  the  facts  20  Can. 
S.  C.   481    (rev   [1893]   A.  C.   506)]. 

[b]  Ikiat  oMrttlleata. —  Where  a 
cashier  obtains  a.  lean  from  the  bank, 
giving  as  security  a  certificate  of 
stock  Indorsed  In  blank  by  the  owner, 
without  any  notice  to  the  bank  of 
defect  In  the  title  of  the  cashier  to 
the  stock,  it  obtains  a  good  title  as 
against  the  person  to  whom  the  cer- 
tificate was  originally  Issued,  and 
who  had  lost  it.  Brady  v.  Mt.  Mor- 
ris Bank,  65  App.-  Dlv.  212,  78  NYS 
632. 

[c]  SlgsatiiM  totranafar. — ^Where 
there  Is  a  custom  to  treat  the  cer- 
tificates of  stock  transferred  in  blank 
as  capable  of  being  pledged  by  the 
holder,  when  he  is  a  person  of  good 
reputation,  and  the  signature  to  the 
transfer  is  witnessed,  and  guaran- 
teed by  a  stock  exchange  house,  the 
fact  that  the  guarantee  of  the  sig- 
nature Is  obtained  after  delivery  by 
the  transferor  does  not  affect  the 
rights  of  the  pledgee,  since  the  de- 
livery of  the  instrument  in  blank  Is 
an  authorization  to  the  transferee  So 
to  complete  It  as  to  make  it  effective. 
Baker  v.  Davie,  211  Mass.  429,  97  NE 
1094,  87  LRANS  944. 

33.  Cal. — Ftowles  v.  CallfomiiC  Nat. 
Bank,  167  Cal.  653,  140  P  271. 

Mass. — Bakex  v.  Davie,  211  Mess. 
429,   97  NH  10S4,  37   LRANS  944. 

N.  Y. — Fisher  V.  Mechanics',  etc., 
Nat.  Bank,  89  Misc.  687,  163  NYS 
786. 

Pa. — Crawford  v.  Dollar  Sav.  B^ind, 
etc.,  Co.,  236  Pa.  206,  84  A  694. 

Eng.— Puller  v.  Glyn.  [1914]  2  K. 
B.  168.    And  see  cases  supra  note  32. 

[a]  raots  not  pnttlag  jft»ig9»  on 
Imtnlry. —  (1)  Statements  of  the 
pledgor  to  the  pledgee  that  the  stock 
was  practically  his,  that  It  was  given 
to  him  to  use,  and  that  he  had  a 
right  to  use  it,  are  insufficient  to  put 
the  pledgee  on  inquiry  as  to  the 
rights  of  the  real  owner,  where  the 
certificate  is  accompanied  by  a  trans- 
fer in  blank.  Baker  v.  Davie,  211 
Mass.  429,  97  NB  1094,  37  LRANS 
944.  (2)  Where,  under  a  statute  pro- 
viding that  stock  standing  on  the 
books  of  the  corporation  In  the  name 
of  a  married  woman  may  be  trans- 
ferred by  her  without  the  signature 
of  her  husband  as  if  she  were  a 
feme  sole,  stock  so  standing  is 
pledged  with  a  transfer  in  blank,  in- 
dorsed thereon  and  signed  by  her  as 
security  for  a  debt,  the  pledgee's 
transferee  has  a  right  to  assume  that 
he  was  the  sole  owner  thereof  and 
empowered  to  transfer  it,  and  is  not 
put  upon  Inquiry  by  the  absence  of 
the  husbands  signature,  although 
the  stock  Is  community  property. 
Fowles  V.  California  Nat.  Bank,  167 
Cal.  653,  140  P  271.  (3)  One  to  whom 
a  pledgee  of  stock  pledges  it  as  se- 
curity is  not  put  upon  inquiry  as  to 
the  original  pledgor's  rights  by  his 
knowledge  that  dividends  were  being 
declared,  where  he  did  not  know  that 
they  were  being  paid  to  such  pledgor. 
Fowles  V.  California  Nat.  Bank,  su- 
pra. (4)  The  fact  that  one  to  whom 
stock  is  transferred  In  blank  as  se- 
curity for  a  debt  is  a  stockbroker 
does  not  put  a  person  with  whom  he 
pledges  it  as  security  upon  inquiry 
as  to  his  right  to  pledge  it.  Fowles 
V.  California  Nat.  Bank,  supra.  (5) 
A  bank  to  which  certicates  of  stock 
are  transferred  by  a  stockholder  is 
under  no  duty  to  make  Inquiry  as  to 
the  broker's  authority  to  pledge  them, 
although  the  assignment  on  the  back 
of  the  certificates  has  not  been  signed 
by   the   owner.     Crawford   v.    Dollar 


Sav.  Ftmd,  etc.,  Co.,  286  Pa.   206,  84 
A  694. 

[b]  Tlut  ths  rtook  staads  in  til* 
luuna  of  tlis  owner,  and  not  that  of 
the  pledgee.  Is  not  sufficient  to  put  a 
transferee  thereof  from  the  pledgee 
on  inquiry.  Fisher  v.  Mechanics', 
etc..  Nat  Bank,  39  Misc.  687,  594, 
153  NYS  786  (where  the  court  said: 
"It  is  common  knowledge  that  cer- 
tificates of  stock  standing  in  the 
name  of  an  original  owner  and  in- 
dorsed in  blank  are  dealt  in  thou- 
sands of  times,  and  during  a  period, 
often  of  many  years,  without  cliange 
of  name  of  the  original  owner,  al- 
though title  has  changed  on  innumer- 
able occasions"). 

34.  Fifth  Ave.  Bank  v.  Forty-Sec- 
ond, etc.,  R.  Co.,  137  N.  Y.  231,  33  NB 
378,  33  AmSR  712,  19  LRA  331.  And 
see  cases  supra  note  32. 

[a]  KnI*  arallad. — ^Where  before 
accepting  a  certificate  of  stock  as  se- 
curity for  a  loan,  the  president  of  a 
bank  sent  its  confidential  clerk  to 
the  office  of  the  company  to  ascer- 
tain if  the  certlfl<»Lto  was  genuine, 
and  the  latter  was  Informed  by  the 
secretary  and  treasurer,  in  charge  of 
the  office,  that  it  was  genuine,  the 
bank  was  a  bona  fide  holder,  al- 
though the  name  of  the  president  of 
the  corporation  had  been  forged  to 
the  certificate  by  the  secretary  and 
treasurer,  who  were  associated  in 
business  with  the  holder,  all  of 
which  was  unknown  to  the  bank. 
Fifth  Ave.  Bank  v.  Forty-Second  St, 
etc.,  R.  Co.,  137  N.  Y.  231,  33  NB  378, 
33  AmSR  712,   19   LRA  331. 

as.  Baker  v.  Davie,  211  Mass.  429, 
97  NB  1094,  37  LRANS  944. 

38.  Cushing  V.  Building  Assoc,  of 
Soc.  of  New  or  Practical  Psychology, 
165  Cal.  731,  134  P  324. 

[a]  BnU  applUd.. — ^The  rights  of 
a  pledgee  of  corporate  stock,  who 
takes  it  without  notioe  that  the 
pledgor  holds  it  under  a  fraudulent 
conveyance,  are  superior  to  those  of 
a  creditor  of  the  fraudulent  grantor. 
Cushing  v.  Building  Assoc  of  Soc 
of  New  or  Practical  Psychology,  165 
Cal.    731,   Ui  P   324. 

Slglita  of  vnreglatarad  plsdgM  tc 
afalnst  tblsd  pwnoas  gssataUj'  see 
supra   I    1107.  i 

87.  Cal. — Cushing  V.  Building 
Assoc.  Soc.  of  New  or  Practical  Psy- 
chology, 166  Cal.  731,  134  P  324. 

Mass. — Jarvis  v.  Rogers,  13  Mass. 
106. 

N.  Y. — F^tman  v.  Lobach,  8  N.  T. 
Super.   364. 

Okl. — State  Nat.  Bank  v.  Scales, 
159  P  926. 

Pa. — King  V.  Mellon  Nat.  Bank,  227 
Pa.  22,  76  A  832. 

Tenn. — Cherry  v.  Frost,  7  Lea  1. 

And  see  cases  supra  note  32. 

[a]  Whar*  tha  pUdgae  has  bees 
rupaSA  the  amount  which  he  claims 
he  parted  with  as  a  consideration 
for  the  stock,  he  cannot  claim  to  hold 
the  stock  as  a  bona  fide  holder  as 
against  the  real  owner,  because,  hav- 
ing been  repaid,  he  suffers  no  Injury, 
and  the  principal  element  of  estoppel 
upon  which  he  must  rely  fails.  State 
Nat.  Bank  v.  Scales,  (Okl.)  159  P  925. 

38.  Baker  V.  Davie,  211  Moss.  429, 
97  NE  1094,  37  LRANS  944;  Whit- 
lock  V.  Seaboard  Nat.  Bank,  29  Misc. 
84,  60  NYS  611.  And  see  cases  supra 
note  37. 

[a]  Bta*  applied. — ^Where  a  stock- 
broker holding  stock  as  marginal  se- 
curity pledged  it  for  his  own  debt, 
without  the  knowledge  of  his  pledg- 
ors, and  was  unable  to  redeem  sucb 
stock,  or  return  .it  to  them,  the 
broker's  pledgee  obtained  a  good  title 


For  lataz  omms,  OaTalopmeata  and  9kaa«M  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pledgee  chargeable  with  notice  of  any  equities  ex- 
isting between  the  ozig^al  owner  and  the  pledgor.'* 

Pledgee  viih  notice.  This  role,  however,  does  not 
apply  in  favor  of  a  pledgee  who  has  or  is  charge- 
able with  knowledge  of  the  real  owner  and  of  a 
want  of  authority  in  the  person  holding  the  stock 
to  pledge  itj^o  and  where  there  is  anything  likely  to 
put  a  reasonably  prudent  business  man  on  g^oard, 
the  pledgee  is  bound  to  inquire  how  far  the  pledgor's 
acts  are  ^authoiized,*^  and  a  pledgee  who  learns  of 
equities  affecting  the  stock  before  he  delivers  up 
anything  of  value  in  consideration  for  the  pledge, 
or  in  any  way  carries  out  the  agreement,  is  not  a 
bona  fide  holder  of  the  stock.*' 

SigbtB  as  against  government.  The  fact  that  stock 
is  purchased  with  funds  of  which  the  pledgor  had 
de&auded  the  government  does  not  prevent  the  bene- 
ficiary of  a  pledge  of  such  stock,  who  had  no  knowl- 
e^e  of  the  fraud,  from  occupying  the  position  of 
a  bona  fide  holder  as  against  the  government.^ 

[i  1119]  b.  Stook  Held  in  Trust.  If  one  to 
whom  shares  are  offered  in  pledge  has  notice,  actual 


or  constructive,  that  they  are  held  in  trust  for  an- 
other, and  that  they  are  transferred  to  him  in  vio- 
lation of  the  conditions  of  the  trust,  he  acquires 
no  rights  as  bona' fide  holder,**  and  possession  of 
the  stook  may  be  reclaimed  by  the  trustee  and  the 
cestui  que  trust,*'  but  not  by  the  receiver  of  the 
person  who  had  the  stock  issued  in  the  name  of  the 
trustee.**  pne  who  accepts  as  collateral  a  certifi- 
cate of  stock  which  shows  on  its  face  that  the  bor-' 
rower  holds  it  as  trustee  is  put  on  inquiry  as  to 
the  nature  and  effect  of  the  trust,*'  and  any  inquiry 
short  of  an  actual  inspection  of  the  trust  deed  will 
not  entitle  the  pledgee  to  hold  it.*^  On  the  other 
hand,  where  the  intending  pledgee  has  no  such-  no- 
tice, and  the  certificate  does  not  convey  such  notice 
to  him,  but  all  seems  fair  and  honest  and  conform- 
able to  correct  business  dealings,  he  is  not  bound 
to  suspect  fraud  or  to  institute  inquiry,  and  is  en- 
titled to  hold  the  stock  for  the  full  amount  of  his 
lien,**  and  it  has  been  held  that  the  mere  fact  that 
the  word  "trustee"  is  affixed  to  the  name  of  the 
holder  of  a  certificate  does  not  impart  notice  that 


to  the  stock,  and  was  entitled  to  hold 
it  as  against  the  owners,  althougrh 
such  transactions  amounted  to  a  con- 
version by  the  broker.  Whltlock  v. 
Seaboard  Nat.  Bank,  29  Hisc.  84,  60 
NYS  611. 

3S.  National  Safe  Deposit,  etc., 
Co.   V.  Gray,   12  App.    (D.  C.)    276. 

40.  Cal. — Fowles  v.  California 
Nat.  Bank,  167  Cal.  65S,  140  P  271. 

Mass. — ^Farrinston  v.  South  Boston 
R.  Co..  ISO  Mass.  406,  23  NE  109,  16 
AmSR  222,  S   L.BA   849. 

Mich. — Austin  v.  Hayden,  171  Mich. 
38,  137  NW  317,  AnnCaal916B  894. 

N.  J. — Groft  V.  Stltier,  76  N.  J.  Eq. 
452,  72  A  970  [rev  77  N.  J.  E!<1.  360, 
77  A  46]. 

Pa. — Westlnshouse  v.  German  Nat. 
Bank.  188  Fa.  630,  41  A  7(4;  Given's 
App.,   16  A  76. 

Tex. — ^Western  Nat.  Bank  v.  Walk- 
er,  (Ctv.  A.)  206  SW  644. 

[a}  Bui*  appUed. — (1)  As  against 
the  owner  of  stock,  who  gives  It  to 
a  broker  as  collateral  security,  with 
a  blank  power  of  attorney  for  sale 
thereon,  duly  executed,  a  bank  which 
takes  it  from  the  broker  as  collateral 
for  his  indebtedness  to  It  cannot 
hold  it,  where  it  has  knowledge  of 
the  true  ownership,  and  no  authority 
to  repledge  Is^shown.  Westlnghouae 
T.  German  Nat.  Bank,  188  Pa.  630,  41 
A  734.  <2)  A  person  taking  in  pledge 
a  certificate  of  stock  newly  Issued  In 
his  name  by  an  officer  of  a  corpora- 
tion, as  security  for  the  private  debt 
of  the  officer,  is  required  to  investi- 
gate the  title  to  the  stock,  and  is 
affected  with  notice  of  whatever  he 
might  have  found  out  If  he  had  made 
proper  Inquiry,  where  the  officer  is 
one  having  the  power,  either  alone  or 
with  others,  to  issue  stock  certifi- 
cates. Farrlngton  v.  South  Boston 
R.  Co.,  ISO  Mass.  406,  23  NS  109,  15 
AmSil  222,  5  LRA  849. 

41.  Austin  v.  Hayden,  171  Mich. 
33,  137  NW  317,  AnnCaslSlBB  894. 

40.  Hayden  v.  Charter  Oak  Driv- 
ing  Park.  63  Conn.  142,  27  A  232. 

43.  Leary  v.  U.  S.,  229  Fed.  660, 
144  CCA  70  [afr  246  U.  S.  1,  38  SCt  1, 
62   L.  ed.   113]. 

44.  U.  S. — ^Duncan  v.  Jaudon,  15 
Wall.  165,  21  li.  ed.  142. 

K.  T. — ^Paterson  First  Nat.  Bank 
V.  National  Broadway  Bank,  156  N.  T. 
459,  51  NE  398,  42  LRA  139  [mod  22 
App.   Div.   24,   47   NYS-  880]. 

Pa. — Clemens  v.  Heckscher,  186  Pa. 
476,  40  >A  80;  Walsh  v.  StUle,  2  Pars. 
Eq.  Cas.  17. 

8.  C. — Hampton,,  etc-  R.  Co.  v. 
Charleston  Bank,  48  S.  C.  120,  26  SB 
238. 

Can. — Duggan  v.  London,  etc.. 
Loan,  etc.,  Co.,  20  Can.  S.  C.  481  [rev 
on  th«  facts   (1893)  A.  C.  506]. 

[a]    ShiMtlMtM       atook. — Where 


the  debtor,  in  place  of  the  original 
pledge  returned  to  him,  not  for  any 
special  purpose  of  the  pledgee,  sub- 
stituted certificates  of  stock  standing 
in  the  name  of  a  third  person  as 
trustee,  upon  receipt  of  such  certifi- 
cates, the  pledgee  was  charged  with 
notice  that  he  lecelved  in  pledge  the 
property  cf  a  trustee,  as  security  for 
a  debt  arising  out  of  an  Independent 
transaction,  and  hence  he  took  such 
security  at  his  peril.  Hlckok  v.  Cow- 
perthwalt,  137  App.  Dlv.  94,  122  NYS 
78. 

4ft.  Hlckok  V.  Cowperthwait,  210 
N.  Y.  137,  108  NB  1111,  AnnCaBl915 
B  1002  [aS  147  App.  Div.  121,  131 
NYS  829,  and  147  App.  Dlv.  900,  131 
NYS  838];  Simons  v.  Southwestern 
R.  Bank,  26  S.  C.  Eq.  270. 

46.  Hlckok  v.  Cowperthwalt,  210 
N.  Y.  137,  103  NE  1111,  AnnCasl915 
B  1002  [aff  147  App.  Dlv.  121,  131 
NYS  829,  147  App.  Div.  900,  131  NYS 
838]. 

47.  Cal. — ^Northwestern  Portland 
Cement  Co.  v.  Atlantic  Portland  Ce- 
ment Co.,  174  Cal.  308,  163  P  47. 

Mass. — Shaw  v.  Spencer,  100  Mass. 
382,    97    AmD    107,    1    AmR    115. 

N.  Y. — Hlckok  V.  Cowperthwalt, 
210  N.  Y.  137,  103  NE  1111,  AnnCas 
1916B  1002  [aff  147  App.  Div.  121,  181 
NYS  829,  147  App.  Dlv.  900,  131 
NYS  888];  Paterson  First  Nat.  Bank 
V.  National  Broadway  Bank,  22  App. 
Dlv.  24,  47  NYS  880  [mod  156  N.  Y. 
459,  61  NE  398,  42  LRA  139];  Budd 
V.  Monroe,  18  Hun  316. 

Pa. — Clemens  v.  Heckscher,  185 
Pa.  476,  40  A  80. 

S.  C — Simons  V.  Southwestern  R. 
Bank,  26  S.  C.  Eq.  270. 

[a]  ZxoiM*^— One  taking  a  pledge 
of  stock  showing  a  trust  la  not  ex- 
cused from,  inquiry  by  the  -fact  that 
it  had  been  before  pledged  with  the 
knowledge  of  the  cestui  que  trust,  and 
was  then  in  pledge.  Clemens  v, 
Heckscher,  185  Pa.  476,  40  A  80. 

48.  Paterson  First  Nat.  Bank  v. 
Broadway  Nat.  Bank,  156  N.  Y.  459, 
51  NE  398,  42  LRA  139  [mod  22 
App.  Div.    24,   47   NYS   880]. 

49.  Cal. — Thompson  v.  Toland,  48 
Cal.  99.  « 

Conn. — ^Freeman  v.  Bristol  Sav. 
Bank,  76  Conn.  212,  66  A  527:  Good- 
win V.  American  Nat.  Bank,  48  Conn. 
550. 

111.— Swlgart  V.  Stoops,  204  111.  A. 
194. 

'  La. — Honold  v.  Meyer,  86  La,  Ann. 
585. 

Md.— Clayton  v.  Smith,  181.  Md. 
562,   102  A  925. 

Mass. — Gurley  v.  Reed,  190  Mass. 
509,  77  NE  642;  Shaw  v.  Spencer,  100 
Mass.   382,   97   AmD   107.   1  AmR  115. 

Nev. — Qass  v.  Hampton,  16  Nev. 
186. 


N.  Y. — Paterson  First  Nat.  Bank 
v.  Broadway  Nat.  Bank,  156  N.  Y. 
459,  51  NE  398,  42  LRA  139  [mod 
22  App.  Div.  24.  47  NYS  880];  Smith 
V.  Savin,  141  N.  Y.  315,  36  NE  338; 
Leltch  V.  WeUs,  48  N.  Y.  586;  Whlt- 
lock v.  Seaboard  Nat.  Bank,  29  Misc. 
84,   60  NYS   611. 

Oh. — Dueber  Watch-Caee  Mfg.  Co. 
V.  Daugherty,  62  Oh.  St.  689,  57  NB 
466. 

Pa. — McManus  v.  Laughlln,  186  Pa. 
498,   40  A  992. 

Bng. — Powell  v.  London,  etc..  Bank, 
[1893]  1  Ch.  610. 

Alta. — Royal  Bank  v.  Pope,  etc.. 
Ranch  Co.,  11  AlU.  L.  68,  [1917]  2 
WestWkly  1  [app  dlsm  65  Can.  S.  C. 
622,    [19181    1    WestWkly    38]. 

[a]  Bum  applied^.— (1)  One  who 
deposits,  as  collateral,  certificates  of 
stock  indorsed  by  the  parties  in 
whose  names  the  stock  was  Issued 
as  trustees,  cannot  recover  the  value 
of  the  stock  from  a  person  with 
whom  the  bank  deposited  It  as  col- 
lateral, when  such  person  had  no  no- 
tice that  the  bank  held  the  stock  as 
collateral.  Gass  y.  Hampton,  16  Nev. 
185.  (2)  In  the  absence  of  a  statute 
prohibiting  alienation  of  their  inter- 
ests by  cestuls  qui  trustent,  where 
a  trustee  pledged  bank  stock  held 
in  trust  for  his  Wife  for  life,  re- 
mainder to  their  children,  as  collat- 
eral for  her  note,  discounted  by.  the 
pledgee,  with  her  written  authority 
and  representation  that  she  was  the 
owner  thereof,  and  the  pledgee,  on 
nonpayment  thereof,  sold  the  pledge 
to  himself  at  public  sale  in  accord- 
anco  with  tho  note,  it  is  equivalent 
to  a  pledge  by  her  of  her  separate 
interest  In  the  trust,  estopping  her 
to  claim  an  interest  in  the  stock. 
Paterson  First  Nat.  Bank  v.  Broad- 
way Nat.  Bank,  166  N.  Y.  459,  51  NB 
398,  42  LRA  139  [mod  22  App.  Div. 
24,  ,47  NYS  8S0].  (3)  A  bank  tak- 
ing a  pledge  of  shares,  the  certificate 
of  which  shows  that  the  pledgor  Is 
entitled  aa  executor.  Is  not  charge- 
able with  notice  of  the  settlement 
under  which  such  stock  is  held, 
where  its  manager  inquires  of  the 
borrower  whether  he  is  absolutely 
entitled  to  the  stock,  and  is  informed 
that  he  Is,  and  examines  the  will, 
which  contains  no  reference  to  any 
trust,  and  endeavors  to  obtain  a  new 
certlflcate  in  the  pledgor's  name,  but 
is  informed  that  such  Is  not  the  prac- 
tice of  the  company  where  the  holder 
is  entitled  as  executor.  Powell  v. 
London,  etc..  Bank,  [1893]  1  Ch.  610. 

[b]  Aots  not  olunslac  notiee,— 
Where  a  bank  wrongfully  pledged 
stock  deposited  with  it,  the  facts 
that  the  stock  was  issued  in  the 
name  of  the  owner,  that  the  power  of^-> 
attorney  to  transfer  it  was  on  a  decC 
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he  is  not  the  owner  of  snch  stock,  or  at  least  that 
he  is  not  authorized  to  pledge  it,'"  althougli  there  is 
authority  to  the  contrary."^ 

[i  1120]  c.  Fledce  as  Seoority  for  PreSzistiiig 
Deht.'*  In  some  jurisdictions  a  pledgee  who  receives 
stock  in  good  faith  as  security  for  a  preexisting  debt 
due  from  the  pledgor  to  the  pledgee  is  recognized  as 
a  bona  fide  holder  for  value.""  In  other  jurisdictions 
a  pledgee  of  stock  for  a  debt  not  contracted  on  the 
faith  of  such  security  is  not  a  bona  fide  holder  for 
Value,"*  and  he  holds  the  stock  subject  to  any  lien 
which  is  valid  against  the  plexor,"  although  he 
had  neither  actual  nor  constructive  notice  thereof."" 
But  lie  becomes  a  purchaser  for  value  to  the  extent 
that  he  parts  with  something  of  value  or  grants  the 
debtor  some  indulgence  upon  the  faith  of  the 
pledge,"'  as  where  he  grants  an  extension  of  time 
for  payment  of  the  debt  in  consideration  of  the 
pledge,""  or  surrenders  other  valuable  seeurities 
without  receiving  anything  in  lieu  of  them."* 

[i  1121]  8.  Betnm  of  Sto<^*<>  Where  the 
pledgor  complies  with  the  conditions  of  the  coi(tract 
of  pledge  on  his  part,  as  by  payment  or  tender  of 
payment  of  the  secured  debt,  the  pledgee  must  re- 
deliver the  pledged  stock,"^  and  the  pledgor  need 
not  demand  a  transfer  of  the  stock  as  a  condition 
precedent  to  an  action  for  its  return;"'  if  it  is  then 
lawfully  out  of  the  pledgee's  possession,  it  is  his 
duty  at  once  to  regain  the  possession  and  restore 


it  to  the  pledgor.**  He  cannot  r^nse  a  demabd  for 
the  return  of  the  stock  on  notice,  from  an  alleged 
purchaser  of  the  stock  from  the  pledgor,  to  hold  it, 
where  the  agreonent  under  which  the  purchaser 
claims  is  not  shown  to  be  valid  and  binding;**  but 
the  pledgor  is  not  entitled  to  demand  a  return  where 
his  remaining  interest  in  the  stock  has  been  ex- 
hausted under  legal  process  for  the  payment  of  other 
claims  against  him.""  Under  an  agreement  to  hold 
the  stock  until  the  debt  is  fully  paid,  no  portion  of 
the  stock  need  be  surrendered  until  the  whole 
amount  of  the  secured  debt  is  paid,**  unless  the 
dividends  on  the  stock  during  the  time  it  is  held 
by  the  pledgee  amount  to  a  sufficient  sum  to  pay  the 
balance  due,*'  and  if  sueh  dividends  are  not  suffi- 
cient for  snch  purpose,  when  the  debt  matures, 
the  pledgor  is  not  entitled  to  recover  the  stock  until 
he  pays  such  balance.** 

Beftoniinc  id«ntical  oertlfi«ate.  A  eertifieate  for 
shares  not  being  the  shares  themselves,  but  being 
merely  a  muniment  or  evidence  of  title  to  them,** 
the  pledgor  has  no  right  to  demand  the  return  of 
any  particular  certificates,^"  and  the  pledgee  is  not 
bound  to  retain  and  restore  the  identical  certificates 
which  were  pledged  with  him,  but  it  is  sufficient  if 
he  always  has  in  his  possession  or  under  his  control 
a  sufficient  number  of  shares  of  like  kind  and  value 
to  comply  with  his  contract  upon  the  discharge  of 
the  debt  or  obligation  by  the  pledgor,'^  unless  there 


tached  paper,  and  not  acknowledged 
before  a  notary  public,  as  required 
by  the  rules  of  the  stock  exchange, 
do  not  chargre  the  pledgees  with  no- 
tice of  the  defect  In  the  pledgor's  ti- 
tle. Smith  V.  Savin,  141  N.  T.  SIS, 
S6  NB  3S8. 

[c]  BviOMM*  of  vood  faith. — ^Evi- 
dence that  a  pledgee  of  stock  owned 
by  an  estate  Wtis  informed  that  a 
loan  sought  was  to  be  put  Into  a 
corporation  in  which  the  estate  was 
largely  interested  was  properly  ad- 
mitted to  show  his  good  faith  in  the 
transaction.  Freeman  v.  Bristol  Sav. 
Bank,  76  Conu.   212,   66  A  527. 

80.  Northwestern  Portland  Ce- 
ment Co.  v;  Atlantic  Portland  Cement 
Co.,  174  Cal.  308,  163  P  47;  Thomp- 
son V.  Toland,  48  Cal.  99;  Brewster 
v.  Sime,   42   CaL    139. 

51.  Qaston  v.  American  E<xch. 
Bank,  29  N.  J.  Bq.  98;  Budd  v.  Mun- 
roe,    18   Hun    (N.    T.)    316. 

[a]  Bnla  ajmUcdw— Where  the  cer- 
tificate designates  the  holder  as  trus- 
tee without  naming  the  beneficiary  or 
the  terms  of  the  trust,  a  person 
making  a  loan  thereon  Is  chargeable 
with  notice  that  the  bolder  merely 
holds  it  in  trust.  Qaston  v.  Amer- 
ican Qxch.  Bank,  29  N.  J.  Eq.  98. 

[b]  "In  tnurt^  in  a  certificate  of 
stock  issued  to  a  person  Imposes  up- 
on any  transferee  the  duty  of  ascer- 
taining such  person's  authority  to 
hypothecate  the  stock.  Budd  v.  Mun- 
roe,  18  Hun  (N.  T.)  816. 

53.  See  generally  Pledges  [81  Cyc 
814]. 

rrMjimOat  d«bt  •■  ooxuddsrattos 
for  pladffe  gsmwally  see  supra  i 
1103. 

63.  National  City  Bank  v.  Wagner, 
216  Fed.  473,  132  CCA  633;  Martin  v. 
Bankers'  Trust  Co.,  18  Ariz.  66,  166 
P  87,  AnnCaBi918E  1240:  Fowles  v. 
California  Nat.  Bank,  167  Cal.  663, 
140  P  271. 

54.  Ala. — ^Tupelo  Bank  v.  Thomp- 
son, 186  Ala.  600,  66  S  147;  Moore  t. 
Ensley,    112  Ala.   228,   20  S  744. 

Ky. — Schuster  v.  Jones,  68  SW  696, 
22   KyL.    668. 

Mich. — Bronson  Electric  Co.  v. 
Rheubottom,  122  Mich.  608,  81  NW 
663. 

Mo. — Darling  v.  PotU.  118  Mo.  606, 
24    SW    461;    Watson    v.    Sidney    F. 


Woody  Printing  Co.,  66  Mo.  A.  14S. 
N.  T. — Weaver  v.  Barden,  49  N.  T. 

286. 

Oh. — Cleveland  v.  State  Bank,  18 
Ob.   St.  236,  88  AmD  446. 

Okl. — State  Nat.  Bank  v.  Scales, 
159  F  925. 

Pa. — Crawford  T.  Dollar  Sav.  Fund, 
etc,  Co.,  236  Pa.  206,  84  A  694;  Lln- 
nard's  App.,  2  Pa.  Cas.  195,  3  A  840; 
Moodle  V.  Philadelphia  Seventh  Nat. 
Bank,  11  Phlla.  366. 

[a]  Boto  awltoa. — ^A  bank  is  not 
an  Innocent  purchaser  of  stock,  so  as 
to  avoid  the  Hen  thereon  of  the  cor- 
poration issuing  it  for  a  debt  due  it, 
where  one  indebted  to  it  gave  the 
stock  as  collateral,  and  executed  a 
demand  note  for  the  Indebtedness, 
the  note  being  suable  immediately, 
even  If  there  was  an  agreement  to 
forbear  suit.  Bronson  Electric  Co.  v. 
Rheubottom,  122  Mich.  608,  81  NW 
663. 

[bl  muuitboxlzsa  Tfiutfj^A  pre- 
existing indebtedness  Is  not  sufll- 
clent  consideration  as  against  the  real 
owner  to  support  an  unauthorised  or 
wrongful  pledge  of  corporate  stock, 
the  certificate  not  being  a  negotiable 
Instrument.  State  Nat.  Bank  v. 
Scales,   (Okl.)   169  P  925. 

[c]  FMTtlal  parmsst.  —  Where 
stock  is  transferred  partly  in  pay- 
ment of  a  debt  and  partly  for  a  con- 
sideration paid  at  the  time,  the  pur- 
chaser is  not  a  bona  fide'  holder,  as 
against  one  having  a  legal  title  or  a 
prior  equity,  so  far  as  the  assign- 
<nent  was  received  In  payment  of  the 
precedent  debt,  but  he  Is  entitled  to 
a  lien  for  the  amount  of  the  consid- 
eration paid.  Weaver  v.  Barden,  49 
N.  Y.  286. 

6Sk  Schuster  v.  Jones,  68  SW  696, 
22  KyL  568. 

66.  Schuster  v.  Jones,  68  SW  696, 
22  KyL  568;  Bronson  Electric  Co.  v. 
Rheubottom,  122  Mich.  608,  81  NW 
663. 

67.  Tupelo  Bank  v.  Thompson,  186 
Ala.  600,  65  S  147;  Ourley  v.  Reed, 
190  Mass.  609,  77  NB  642;  Weaver  v. 
Barden,  49  N.  T.  286;  Crawford  v. 
Dollar  Sav.  Fund,  etc.,  Co.,  236  Pa. 
206,    84  A  694. 

66.  Just  V.  State  Sav.  Bank,  132 
Mich.  600,  94  NW  200;  Watson  v. 
Sidney    F.    Woody    Printing    Co.,    56 


Mo.  A.  145;  Johnson  v.  Franklin  First 
Nat.  Bank,  132  App.  Div.  624,  IIT 
NTS  39  [afr  200  N.  T.  683  mem,  94 
NE   1095  mem]. 

58.  Crawford  v.  Dollar  Sav.  Fund, 
etc.,  Co.,  236  Pa.  206,  84  A  694;  King 
v.  Mellon  Nat  Bank.  227  Pa.  22,  76 
A   832. 

[a]  Bvl*  appltoA, — Where  an  own- 
er of  stock  signs  a  blank  transfer 
and  a  power  or  attorney  on  the  back 
of  each  certificate  and  delivers  them 
to  a  broker  to  be  sold,  and  the  broker 
instead  of  selling  them  gives  them 
to  a  bank  in  substitution  of  collateral 
pledged  by  them  for  an  antecedent 
debt,  the  bank  is  an  Innocent  holder 
for  value  to  the  extent  of  the  value 
of  the  collateral  previously  pledged 
and  surrendered.  King  v.  Mellon  Nat. 
Bank,   227   Pa.   22.  76  A  883. 

60.  dross  rsfer*Bo«si 
Accounting   for    dividends   see   intia 

!  1243. 
Conversion  for  failing  to  return  stock 

see  infra  S  1123. 
Rights  of  brokers  see  Brokers  ii  46, 

47. 

61.  Skud  V.  TlUinghast.  195  Fed. 
1.  116  CCA  83;  Squler  v.  Squler,  30 
N.  J.  Eq.  627;  Lawrence  v.  Maxwell. 
53  N.  T.  19  [aff  6  Lans.  469,  64  Barb. 
102];  Houston,  etc.,  R.  Co.  v.  Con- 
ner,  29  Tex.  Civ.  A.  269,  67  SW  77J. 

6a.  Gilpin  v.  Howell,  6  Pa.  41,  ii 
AmD  720. 

68.  Lavn-ence  v.  Maxwell,  63  N.  T. 
19   [aff  6  Lans.  469,  64  Barb.  102]. 

64.  Houston,  etc.,  R.  Co.  v.  Con- 
ner,  29  Tex.  Civ.  A.  259,  67  SW  773. 

65.  McNeal  v.  Florence  Loan  As- 
soc, 40  N.  J.  Eq.  361,  3  A  126. 

68.  Reld  V.  Caldwell,  120  Qa  718, 
48  SE  191;  Qoetzinger  v.  Donabua, 
138  Wis.   103,  119  NW  828. 

67.  Reld  V.  Caldwell,  120  Qa.  71t, 
48  SE  191.  I 

68.  Reld  V.  Caldwell,  120  Ga.  718, 
48   SE   191. 

69.  See  supra  |  698. 

Want  of  lifal  Idaotltj  of  ShaiM 
gvaamOf  see  supra  (  614. 

70.  Hubbell  V.  Drezel,  11  Fad.  lis. 

71.  U.  S.— Hubbell  v.  Drexel,  11 
Fed.    116. 

Cal.— Bell  V.  California  Bank,  lU 
Cal.  234,  94  P  889;  Krouse  v.  Wood- 
ward. 110  Cal.  638,  42  P  1084;  Hair- 
ward  v.  Rogers,  62  Cal.  348;  Tbomp- 
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is  an  agreement  to  the  contrary/*  or  nnlesa  the  cer- 
tificates pledged  are  specially  marked  bo  as  to  iden- 
tify them  and  distingnish  them  from  other  shares 
of  like  denominations  of  the  same  corporations,"' 
and  nnder  this  theory  the  pledgee  may,  by  delivering 
to  the  pledgor  other  certificates  of  shares  in  the 
-  game  company,  being  in  all  respects  of  the  same 
series  and  eqnsl  in  value  to  those  which,  were  the 
subject  of  the  pledge,  exonerate  himself  from  more 
than  nominal  damages  for  the  conversion  of  the 
certificates  actually  received  in  pledgeJ* 

[i  X122]  9.  Sal*  or  Other  XMspoBltion  of  Stock 
before  Default.^*  Unless  the  pledgee  keeps  on  hand 
a  sufficient  number  of  shares  of  like  kind  and  value 
as  those  pledged,^*  or  the  contract  authorises  him 
to  sell  upon  the  happening  of  a  certain  contin- 
gency," he  has  no  authority  before  maturity  of  the 
debt  and  default  in  payment  to  sell  the  stock,^' 
and  if  he  does  so  withont  the  pledgor's  consent,  he 
is  liable  for  conversion/' 

AntboriMd  nle;  duties.  Where  the  pledgee  ocen- 
pies  a  position  of  a  trustee  to  sell  the  stock,  it  is 
his  duty  to  exercise  his  right  of  sale  for  the  bene- 
fit of  the  pledgor,*"  and  to  exercise  reasonable  care 


son  V.  Toland,  48  Cal.  99;  Atkins  v. 
Gamble.  42  Cal.  86,  10  AmR  282: 
Hawley  v.  Bnimaglm,  33  Cal.  394. 

Ho.— Berlin  y.  Eddy,  33  Mo.  426. 

N.  J.— Donnell  v.  Wyokofl,  49  N.  J. 
L..  48,  7  A  672. 

N.  T. — Og-den  v.  lAthrop,  66  N.  T. 
158  [rev  35  N.  T.  Super.  73];  Ketch- 
um  ▼.  Stevens,  19  N.  T.  499;' Car- 
lisle V.  Norrls,  157  App.  Dlv.  313,  142 
NTS  S93  raff  215  N.  T.  400,  109  NB 
564,  AnnCa8l917A  429] ;  Horton  ▼. 
Morgan,  13  N.  T.  Super.  66  [afl  19 
N.  Y.  170,  76  AmD  311]  r  Allen  v. 
Dykere,  3  Hill  693  [all  7  Hill  497.  42 
AmD  87];  Frost  v.  Clarkaon,  7  Cow. 
24;  Raymond  v.  Bearnard,  12  Johns. 
274,  7  AmD  317;  Nourae  v.  Prime,  4 
Johna.  Ch.  490,  8  AmD  606,  7  Johns. 
Ch.  69,  11  AmD  403. 

Fa. — Gilpin  V.  Howell,  5  Pa.  41.  46 
AmD  720. 

Vt.— Noyee  v.  Spaulding,  27  Vt. 
420. 

Eag. — Hogan  V.  Shee,  2  Esp.  622; 
Shales  v.  Seignoret,  1  Ld.  Raym.  440, 
91  Reprint  1192:  Le  Croy  y.  Bast- 
man,  10  Mod.  499,  88  Reprint  826; 
Giles  V.  Edwards.  7  T.  R.  181,  101 
Reprint  920.  But  see  Langton  v. 
Waite,  L.  R.  6  Bq.  166  (holding  that 
the  pledgee  Is  bound  to  return  the 
identical  stock  pledged). 

[a]     BhKfu  of  OUtexaBt  valnas  or 


1.^— The  rule  which  permits  the 
pledgee  to  return  shares  evidenced 
by  certificates  different  from  those 
which  were  delivered  to  him  has  of 
course  no  {ippUcatlon  where  the  cor- 
poration has  two  kinds  of  stock  of 
different  values  In  the  market,  and 
where  the  pledgee  converts  the  more 
valuable  stock  and  offers  to  return 
an  equal  number  of  shares  of  the 
less  valuable  kind;  in  such  a  case  It 
has  been  well  said  that  the  pledgee 
is  bound  to  restore  the  identical 
stock  pledged.  Wilson  v.  Little,  2 
N.  Y.    443,   51   AmD   307. 

78.     Fay  v.  Oray,  124  Mass.  600. 

n.  Allen  V.  Dubois,  117  Mich.  116, 
76  NW  448,  72  AmSR  667;  Nourse  v. 
Prime,  4  Johns.  Ch.  (N.  Y.)  490,  8 
AmD  606;  Gilpin  v.  Howell,  5  Pa.  41, 
45  AmD  720. 

[a]  BxokMW  rigbta  dlatiaifnlshad. 
— ■•Where  the  stock  pledged  as  col- 
lateral can  be  Identified,  and  sep- 
arated from  the  other  stock,  the 
pledgor  Is  entitled  to  have  a  return 
of  his  identical  shares.  In  many  of 
the  cases  cited,  the  courts  were 
treating  of  the  rights  between  a^ 
broker  who  buys  stock,  and  holds  it 
as  security  for  moneys  advanced,  and 
the  parties  for  whom  he  purchases. 
In  that  class  of  cases  It.  la  held  that 


the  broker  may  satisfy  his  contract 
by  turning  over  any  shares  he  holds, 
and  the  only  requirement  is  that  he 
keep  a  sufHclent  amount  on  hand  In 
his  own  name,  and  subject  to  hia 
absolute  control,  to  enable  him  to  re- 
store the  shares  purchased  for  the 
contractor.  But  when  stock  Is 
pledged  as  collateral  security,  and 
the  stock  Is  identified,  the  pledgor  la 
entitled  to  a  return  of  th«  shares 
pledged."  Allen  v.  Dubois,  117  Mich. 
115,  117,  75  NW^  443,-  72  AmSR  657. 
See  also  Brokers   i   46. 

74.  Atkins  v.  Gamble,  42  Cal.  86, 
10  AmR  282. 

7B..  Bala  after  default  ae«  infra 
tS   1130-1137. 

TO.    See  supra  {  1121. 

77.  V.  a. — Hulskamp  v.  West,  47 
Fed.  236  [rev  on  other  grounds  63 
Fed.  749,  11  CCA  401]. 

Cal. — Cushing  v.  Building  Assoc,  of 
Soc.  of  New  or  Practical  Psychology, 
165  Cal.  731,  134  P  324. 

111. — State  Nat.  Bank  v.  Baker,  128 
111.   633,   21   NB   610,    4   LRA   68«. 

N.  Y.— Dykers  v.  Allen,  7  Hill  497, 
42  AmD  87   [aff  3  Hill   693]. 

Okl. — ^Dunbar  v.  Commercial  Bleo- 
trical  Supply  Co.,  82  Okl.  634,  123  P 
v417. 

[a]  SapvMla«en;  Ctehta  of  vur- 
duurar  of  debtu— The  fact  that  the 
pledgee  Is  authorised  to  sell  the 
stock  before  maturity  of  the  debt, 
without  notice,  in  the  event  of  the 
security  depreciating  in  value,  does 
not  authorise  a  stockholder  of  the 
corporation  who  has  purchased  the 
debt  secured  to  make  such  a  sale  on 
the  ground  that  the  stock  was  fraud- 
ulently issued.  Hulskamp  v.  West, 
47  Fed.  236  [rev  on  other  grounds 
83  Fed.  749,  11  CCA  401]. 

78.  Cal. — Cushing  v.  Building  As- 
soc, of  Soc.  of  New  or  Practical  Psy- 
chology, 166  Cal.  731,   134  P  324. 

lA. — ^Brother  v.  Saul,  11  La.  Ann. 
223 

N.  T. — Lawrence  v.  Maxwell,  63 
N.  Y.  19  [aff  6  Lsns.  469,  64 
Barb.  102];  Dykers  v.  Allen,  7  Hill 
497,  42  AmD  87   [aff  3  Hill  598]. 

Or. — Morgan  v.  Johns,  84  Or.  567, 
165  P  369. 

Tex. — Featherston  v.  Greer,  (Civ. 
A.)   169  SW  912. 

Eng. — Langton  v.  Walte,  L.  R.  6 
Bq.  166:  Bx  p.  Dennlson,  3  Ves.  Jr. 
662,  30  Reprint  1162. 

[a]  Oustom  or  asags.'  An  author- 
ity in  the  pledgee  to  sell  the  stock 
is  inconsistent  with  the  contract  of 
pledge  and  a  custom  or  usage  will 
not  avail  thus  to  vary  the  terms  of 


and  diligence  in  making  the  ssle,*^  and  if  he  fails 
to  do  BO  he  is  liable  to  the  pledgor  for  the  result- 
ing damages.'* 

Sale  by  mistake;  new  certifieste.  Where  two  cer- 
tificates are  deposited  as  security,  a  new  certificate 
procured  to  replace  one  sold  by  mistake  is  subject 
to  the  lien,  although  the  certificate  not  sold  is  ample 
security." 

[i  1123]  10.  Conversion  of  Stock  '*— a.  In  Oen- 
eraL  If  the  pledgee  uses  or  disposes  of  the  stock 
in  such  a  manner  as  to  show  an  intention  to  exercise 
dominion  and  authority  over  it  in  repudiation  of 
the  owner's  rights  therein,  he  is  liable  for  a  con- 
version of  the  stock,*'  as  where  upon  a  proper  pay- 
ment or  tender  of  payment  of  the  debt  secured,  he 
wrongfully  refuses  to  redeliver  the  stock  to  the 
pledgor,"  even  though  at  the  time  of  such  refusal 
there  are  conflicting  claimants  of  the' stock  ;'^  and 
this  rule  applies  in  favor  of  the  original  owner 
against  a  pledgee  to  whom  the  original  pledgee  has 
wrongfully  pledged  the  stock;"  but  a  refusal  prior 
to  the  time  when  the  pledgor  is  entitled  to  the  pos- 
session of  the  stock  does  not  constitute  a  conver- 

the  agreement.  Lawrence  v.  Max- 
well, 53  N.  Y.  19  [afl  6  Lans.  469,  64 
Barb.   102]. 

7B.     See  Infra  i  1123. 

80b  PaulT  V.  State  L.  &  T.  CO.,  166 
U.  S.  606,  17  set  466,  41  L.  ed.  844. 

81.  Hewitt  V.  Steele,  136  Mo.  327, 
38  S^V  82 

88.  Hewitt  T.  Steele,  136  Mo.  827, 
38  SW  82. 

[a]  ByMMUJAr— In  an  action  for 
damages  for  defendant's  negligence 
in  selling  plaintitTs  corporate  stock 
for  less  than  Its  value,  a  demurrer 
to  the  evidenoe  was  Improperly  over- 
ruled, where  it  appeared  that  the 
stock  was  sold  for  its  full  market 
value,  although  more  might  have 
been  realized  had  the  property  of  the 
corporation  beep  disposed  of  and  its 
affairs  wound  up  when  the  stock  was 
sold.  Hewitt  y.  Steele,  136  Mo.  827, 
38  SW  82. 

B3.  Lelsblnar  v.  Van  Buren,  170 
NYS  193. 

84.  Cross  xafMWiiflWi 
Corporate  stock  as  subject  of  con- 
version generally  see  Trover  and 
Conversion  [38  Cyc  2012]. 

Transfer  on  corporate  books  as  con- 
version see  Trover  and  Conversion 
[38  Cyc  2028]. 

85.  Morgan  v.  Johns,  84  Or.  567, 
166  P  369;  Davis  v.  Hardwick,  4S 
Tex.  Civ.  A.  71,  94  SW  369;  Thomp- 
son V.  Metropolitan  Bldg.  Co.,  95 
Wash.  646,  164  P  222. 

Se.  U.  S. — New  York  Assets  Real- 
isation Co.  y.  MoKlnnon,  209  Fed.  791, 
126  CCA  616. 

Conn. — Ayrea  y.  French,  41  Conn. 
142. 

Ga.— Reld  v.  Caldwell,  120  Oa.  718. 
48   SB  191. 

Minn. — Stebbins  v.  Martin,  121 
Minn.  154,  140  NW  1029.    . 

N.  Y, — Lawrence  v.  Maxwell,  6> 
N.  Y.  19  [afl  6  Lans.  469,  64  Barb. 
102];  McKee  v.  Bemheim,  130  App. 
Div.  424,  114  ma  1080  [aff  198  N.  Y. 
676  mem,  98  NB  1091  mem];  Qenet 
V.  Howland,  46  Barb.  660,  30  HowFr 
360;  Hardy  v.  Juudon,  24  N.  Y.  Super. 
261  [mod  41  N.  Y.  619];  Grlswold  y. 
Jackson,  3  Bdw.  461. 

Or. — Morgan  y.  Johns,  84  Or.  667, 
166  P   369. 

mstnm  of  atook  ynarally  see  su- 
pra i  1121. 

87,  New  York  Assets  Realisation 
Co.  V.  McKlnnon.  209  Fed.  791,  126 
CCA  615. 

m.  New  York  Assets  Realisation 
Co.  V.  MoKlnnon,  209  Fed.  791,  126 
CCA  616;  Jaryls  v.  Rogers,  16  Mass. 
389. 
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non.'*  A  refnsal  by  the  pledgee  to  deliver  up  the 
pledge  to  an  assignee  of  the  pledgor,  upon  a  suffi- 
cient tender  being  made  by  the  assignee  of  the 
amount  due,  is  a  converaion,*o  and  the  fact  that  the 
stock  has  been  attached  by  a  third  person  with 
whom  the  assignee  has' no  privity  is  no  juatiflcatiou 
for  such  refusal.'^  But  the  pledgee  is  not  liable 
for  conversion  where  it  does  not  appear  that  he  re- 
pudiated the  trust  and  used  the  stock  with  the  in- 
tent permanently  to  deprive  the  pledgor  thereof,*^ 
as  where  he  surrenders  the  certificates  which  have 
been  delivered  and  ^kes  out  new  ones  in  his  own 
name.** 

S^le  or  other  disposition  of  stock.**  The  pledgee 
is  also  liable  for  conversion  where  he  wrongfully 
sells  or  otherwise  disposes  of  the  stock  before  de- 
fault, so  as  to  put  it  out  of  his  power  to  redeliver  it 
or  otiier  like  stock  on  payment  of  the  debt,''°  and  in 
such  a  case  the  person  to  whom  he  wrongfully  die- 
poses'  of  the  stock,  with  notice  of  his  want  of  au- 
thority to  do  so,  is  also  liable  with  the  pledgee  for 
the  conversion.**   But  where  the  pledgor  presents  his 


claim  against  &  transferee  of  the  pledgee  and  ac- 
cepts the  value  of  the  stock,  he  thereby  passes  title 
to  him  and  cannot  recover  for  the  conversion.*' 

Convenion  of  sabstltiited  etaim.  Where  the 
pledgee  and  pledgor  sell  the  stock  to  another,  and 
the  pledgee  converts  it  by  compromising  their  claims 
against  the  buyer,  the  pledgpor  may  sue  the  pledgee 
in  damag,es  for  the  conversion,*^  or  he  may  sue  the 
buyer  for  the  value  of  the  stock  in  excess  of  the 
claam  for  which  it  was  pledged;**  he  ean  recover 
from  the  buyer  the  excess  of  the  purchase  price  over 
the  claims  secured  by  the  pledge,  not  over  the 
amounts  of  the  compromise,^  and  if  there  is  a  de- 
ficiency, the  buyer  can  recover  it  from  the  pledgor 
on  assignment  of  the  pledged  claims.* 

[i  1124]  b.  Measure  of  Dunages.*  The  pledg- 
or's right  to  recover  damages  for  a  conversion  by  the 
pledgee  is  limited  to  those  damages  which  he  actu- 
ally sustains  by  being  deprived  of  the  stock;*  and 
this  has  been  variously  stated  to  be:  First,  the 
value  of  the  stock  at  the  time  of  conveision;'  sec- 
ond, the  value  of  the  stock  at  the  time  of  filing 


S».  Stebbins  v.  Martin,  121  Minn. 
154,  140  NW  1029. 

[a]  S«I*  »ppU«4^-A  pledgee  of 
BtocK  as  collateral  for  money  ad- 
vanced, to  be  repaid  in  work,  being 
entitled  to  hold  the  stock  until  the 
work  Is  done  or  the  money  repaid, 
his  refusal  of  a  demand)  prior  thereto 
does  not  constitute  conversion.  Steb- 
bins V.  Martin,  121  Minn.  1S4,  140 
NW  1029. 

90.  t<ouKM>or»ugh  v.  McNevin,  74 
Cal.  250.  14  P  S69,  15  P  773,  6  AmSR 
435;  McKee  v.  Bernheim,  130  App. 
Div.  424,  114  NTS  1080  [aff  198  N.  T. 
675  mem,  92  NB]  1091  mem]. 

91.  Loughborough  v.  McNevin,  74 
Cal.  260t  14  P  389,  15  P  778,  6  AmSR 
435. 

98.  U.  S.— Heath  v.  Griswold.  6 
Fed.  673,  18  Blatchf.  656. 

111.— Johnson  v.  Mllmlne,  160  III. 
A.  208. 

Mass. — Day  v.  Holmes,  103  Mass. 
30G:  Wood  v.  Hayes,  15  Gray  376. 

Mich. — Allen  v.  Hook,  198  Mich. 
122,  164  NW  384. 

Minn.  —  Stebbins  v.  Martin,  121 
Minn.  164,  140  NW  1029. 

N.  T. — Jones  v.  Seaman.  133  App. 
Dlv.  127,  117  NTS  288  [aff  200  N.  T. 
663  mem,  93  NB  1123  mem], 

Terin. — Union,  etc..  Bank  v.  Far- 
rhigton,  13  Lea  333. 

Tex. — Davis  v.  Hardwiok,  43  Tez. 
Civ.  A.  71,  94  SW  359. 

Wis. — Heath  v.  Silverthom  Lead 
Mln.,  etc.,  Co.,  39  Wis.  146. 

[a]  ZUnstrmtloBa. — (1)  Where  the 
pledgee  transfers  the  stock  to  his 
agent,     without     consideration,     and 

.  with  knowledge  of  the  pledgor's 
rights,  after  which  the  stock  is  trans- 
ferred on  the  books  of  the  company 
to  the  agent,  and  he  indorses  the  cer- 
tificates in  blank  and  redelivers  them 
to  the  pledgee,  who  retains  posses- 
sion of  them  thereafter,  it  is  not  a 
conversion.  Jones  v.  Seaman,  133 
App.  Dlv.  127,  117  NTS  288  [aff  200 
N.  T.  663  mem,  98  NB  1123  mem]. 
(2)  The  mere  fact  that  a  pledgee  of 
stock  "turned  It  over"  to  a  third 
person  Is  not  proof  of  misappropria- 
tion, without  further  proof  of  the  re- 
pudiation of  the  pledgor's  rights. 
Stebbins  v.  Martin,  121  Minn.  154, 
140  NW  1029. 

[b]  Totlag  on  stoofc— The  fact 
that  one  holding  the  stock  of  a  cor- 
poration In  pledge  has  voted  upon  It 
at  a  stockholders'  meeting  does  not 
constitute  a  convercton  of  the  stock 
by  him,  especially  where  It  appears 
that  he  was  requested  by  the  presi- 
dent of  the  company,  who  knew  that 
the  stock  was  held  as  collateral  se- 
curity, to  be  present  at  such  meet- 
ing and  vottf  upon  the  stock.    Heath 


v.  Silverthom  Lead  Mln.,  etc.,  Co.,  39 
Wis.  1*5. 

[c]  Zlotttlava  trmnsfer.  —  The 
pledgee  may  show,  as  a  defense  to 
an  action  for  the  conversion  of  the 
shares,  that  the  transfers  of  them 
made.by  him  were  flotitious,  designed 
to  conceal  his  transactions,  and  to 
prevent  the  injury  to  his  credit 
which  might  follow  from  a  publica- 
tion of  the  fact  of  his  having  so 
many  shares  of  the  particular  kind 
In  his  possession;  and  that  all  the 
stocks  remained  In  his  control  and 
ready  for  delivery  to  the  owner  on 
the  payment  of  the  amount  for  which 
they  vere  pledged.  Day  v.  Holmes, 
103   Mass.    306. 

93.  Rich  .v.  Boyce,  39  Md.  314; 
Donnell  v.  Wyckoft,  49  N.  J.  L.  48, 
7  A  672;  Ketchum  v.  Bank  of  Com- 
merce, 19  N.  T.  499;  Davis  v.  Hard- 
wick.  43  Tez.  Civ.  A.  71,  94  SW 
369. 

[a]  ItsrWng  "oanoelsa.''  —  The 
fact  that  a  pledgee  of  stock  causes 
it  to  be  marked  "Canceled"  and  new 
stock  to  Issue  in  his  name  does  not 
necessarily  show  a  conversion.  Da- 
vis V.  Hardwlck,  43  Tex.  Civ.  A.  71, 
94  SW  359. 

94.  See  generally  supra  I  1122. 

95.  Ala. — Nabrlng  v.  Mobile  Bank, 
58  Ala.  204. 

Cal.— Niles  V.  Edwards,  90  Cal.  10, 
27  P  159:  Thompson  v.  Toland,  48 
Cal.  99;  Blzby  v.  Crafts,  6  Cal.  Un- 
rep.  Cas.  12,  53  P  404. 

Conn. — Stevens  v.  Hurlbut  Bank, 
31  Conn.  146. 

III.— Hughes  v.  Barrel!,  167  HI.  A. 
100. 

Md. — Baltimore  Merchants'  Nat. 
Bank  V.  Williams,  110  Md.  334,  72  A 
1114;  German  Sav.  Bank  v.  Rensbaw, 
78  Md.  476,  28  A  281. 

Mass. — ^Fay  v.  Gray,  124  Mass.  500. 

Minn. — Upham  v.  Barbour,  46 
Minn.  364,  68  NW  42. 

N.  T.— Smith  V.  Savin,  141  N.  T. 
315,  36  NB  338:  Smith  v.  Staten  Is- 
land Land  Co.,  176  App.  Dlv.  688,  162 
NTS  681;  Strickland  v.  Magoun,  119 
App.  Div.  113,  104  NTS  425  [aff  190 
N.  T.  545  mem,  83  NB  1132  mem]; 
Douglas  V.  Carpenter,  17  App.  Div. 
329,  46  NTS  319;  Sheridan  v.  Presas, 
18  Misc.  180,  41  NTS  451;  Allen  V. 
Dykers,  3  Hill  693  [aff  7  Hill  497, 
42  AmD  87]. 

Or. — Morgan  v.  Johns,  84  Or.  667, 
165  P  369. 

Pa. — Ryman  v.  Gerlach,  163  Pa. 
197.  25  A  1031.  26  A  802. 

Tex. — Southern  Irr.  Co.  v.  Wharton 
Nat  Bank,  (Clv.  A.)  144  SW  701. 

[a]  Bus  appUeO.. — Where  the 
pledgee  of  stock  puts  it  out  of  his 
control,  by  canceling  the  certlBcates 


and  reissuing  the  stock  to  a  third 
party  to  hold  as  security  for  the  can- 
summation  of  another  and  different 
contract,  without  the  pledgor's  con- 
sent, he  is  guilty  of  conversion.  Up- 
ham V.  Barbour,  65  Minn.  364,  6$ 
NW  42. 

90.  Merchants'  Nat.  Bank  v.  Wil- 
liams, 110  Mo.  3S4,  72  A  1114;  Tread- 
well  V.  Clark,  73  App.  Dlv.  473,  77 
NTS  350;  Duggan  v.  London,  etc. 
Loan,  etc.,  Co.,  19  Ont.  272  [app  al- 
lowed on  the  facts  18  Ont.  A.  30S 
(app  allowed  on  the  facts  20  Can. 
S.  C.  [rev  (1893)  A.  C.  506])]. 

[a]  anHlnlwiny  of  notloe.  '  Where 
a  transferee  of  stock  pledged  by 
plaintiff,  and  wrongfully  transferred 
by  the  pledgee,  received  from  liis  - 
transferor  a  letter  stating  that  the 
stock  had  been  pledged  by  plaintiff. 
and  the  transfers  were  so  unusual. 
being  in  the  form  of  Indorsements 
pasted  on  the  back  of  the  certificate, 
some  not  witnessed,  that  the  presi- 
dent of  the  company  sought  out 
plaintiff  to  ask  about  It,  the  fitcts 
showed  notice  of  plaintiff's  dalm. 
Treadwell  v.  Clark.  78  App.  Div.  47J, 
77  NTS  360. 

97.  Cotton  y.  Oakland  Sav.  Bank. 
137  Cal.  376,  70  P  226. 

[a]  BoU  appUsOv— A  pledgor  of 
stock,  by  presenting  his  claim 
against  the  assignee  of  the  insolvent 
pledgee  thereof,  who  had  converted 
the  pledge  by  assigning  the  stock  bs 
security  for  his  own  indebtedness, 
and  by  receiving  dividends  thereon 
from  the  assignee,  passes  title  to  the 
assignee;  and  the  claims  of  the 
pledgor  are  not  involved  In  an  ac- 
tion by  such  assignee  against  a  sec- 
ond pledgee  for  conversion  of  the 
stock  by  a  sale  thereof  without  no- 
tice. Colton  v.  Oakland  Sav.  Bank, 
187  Cal.  376,  70  P  225. 

98.  Kentucky  Title  Sav.  Bank, 
etc.,  C!o.  V.  McClarty,  174  Ky.  171.  IJl 
SW  892. 

99.  Kentucky  Title  Sav.  Bank, 
etc.,  Co.  V.  McClarty,  174  Ky.  171,  1>1 
SW  892 

1.  Kentucky  Title  Sav.  Bank,  etc, 
Co.  v.  McClarty,  174  Ky.  171,  191  SW 
892. 

a*.  Kentucky  Title  Sav.  Bank,  etc, 
Co.  V.  McClarty,  174  Ky.  171,  191  SW 
892. 

3.  ro>  oonvwalon  of  atook  t*"*; 
ally  see  Trover  and  Conversion  [** 
Cyc  2096]. 

4.  Hayward  v.  Rogers.  62  Cu. 
348;  Greer  v.  Lafayette  County  Bank. 
128  Mo.  559.  80  SW  819;  Griggs  T. 
Day,  158  N.  T.  1,  62,  NB  692  [rev  il 
App.  Div.  442,  47  NTS  609]. 

6.     Reid   v.  Caldwell,   120  Ga.  711' 
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suit;*  third,  the  highest  market  value  between  the 
time  of  oonversion  and  the  time  of  trial;'  and 
fourth,  the  highest  market  value  between  the  time 
of  conversion  and  the  expiration  of  a  reasonable 
time  after  notice  within  which  the  pledgor  might 
procure  other  like  stock  in  the  market;^  and  it 
has  been  held  that,  where  the  pledgee  acting  in  good 
faith  converts  the  stock,  it  is  the  duty  of  the  pledgor 
to  replace  it  within  a  reasonable  time  after  no- 
tice.* In  computing  the  damages  the  Joss  of  di- 
vidends to  the  pledgor  may  be  included,^°  and  where 
the  stock  is  not  known  on  the  market  and  hence  is 
without  inarket  value,  the  pledgor  can  recover  the 
actual  value  of  the  stock,"  and  in  such  a  case  it  is 
improper  to  limit  the  jury  to  a  consideration  of  the 
reasonable  market  value  of  the  assets  of  the  corpo- 
ration in  arriving  at  a  just  valuation  of  the  stock, 
since  not  only  the  value  of  the  company's  assets 
but  also  the  amount  of  its  indebtedness  must  be 
considered.''  But  the  pledgee  is  entitled  to  a  de- 
duction for  the  amount  of  the  debt  secured,  which 
remains  unpaid ''  with  interest,**  and  for.  assessr 
ments  and  expenses  which  he  is  required  to  pay  in 
r^ard  to  the  stock;''  and  it  has  been  held  that, 


where  the  pledgee  has  wholly  made  way  with  stoek> 
the  only  method  by  which  he  can  put  in  as  defense 
the  pledgor's  indebtedness  to  him,  to  secure  which 
stock  was  piedg^,  is  to  plead  it  in  mitigation  of 
damages.'* 

[i  1125]  11.  Semadies  of  Pledgee  after  De- 
faolf — a.  In  Oflneral.  The  ordinary  remedies  of 
the  pledgee  are :  First,  to  proceed  personally  against 
the  pledgor  for  his. debt,  without  first  selling  the 
pledged  stock;'*  second,  to  file  a  bill  in  equity,  for 
a  judicial  sale  under  a  regular  decree  of  forfeiture  ;"* 
or  third,  to  sell  without  judicial  process  upon  giv- 
ing reasonable  notice  to  the  debtor  to  redeem.^" 

Other  remedies.  In  addition  to  his  ordinary  rem> 
edies,  and  unless'  he  is  estopped  by  some  act  or  con- 
duet  on  his  part,''  the  pledgee  has  such  an  equitable 
interest  in  the  stock  pledged  as  will  entitle  him  to 
be  heard  in  a  court  of  equity,  concerning  its  preserva- 
tion and  the  protection  of  his  interests  therein." 
In  the  absence  of  estoppel  he  may  invoke  equitable 
relief  to  preserve  the  corporate  assets  pending  the 
maturity  of  the  debt,  and  to  prevent  any  wrongful 
or  ill^al  disposition  or  dissipation  of  them  which 
wUl  destroy  or  injuriously  affect  the  value  of  the 


48  SB  191;  HcKenney  v.  Haines,  63 
He.  74;  Freeipan  v.  Harwood,  49  Me. 
196;  Merchants'  Nat.  Bank  v.  Wil- 
liams, 110  Md.  334,  72  A  1114;  Frank- 
lin Bank  v.  Harris,  77  Md.  423,  26  A 
S23:  Baltimore  Mar.  Ins.  Co.  v.  Dal- 
ryniple,  25  Md.  269;  Blood  v.  Srle 
Dime  Sav.,  etc.,  Co.,  164  Pa.  95,  30 
A   .^62;   Neller  v.   Kelley,    69   Fa.   403. 

6.  Fowle  V.  Ward,  113  Mass.  64S, 
IS   AmR  534. 

[a]     Knla      applted^-Where      the 

gledKce  of  stock  sold  It  wron^ully, 
ut  for  the  then  full  market  price, 
the  owner.  In  a  suit  to  redeem  It, 
was  entitled  to  be  placed  in  the  same 
position  as  if  the  sale  had  not  been 
made,  and  the  pledgee  should  be 
charged  with  the  value  of  the  shares 
at  the  time  of  filing  suit.  Fowle  v. 
W^ard,  113  Mass.  648,  18  AmR  634. 

7.  Neller  v.  Kelley,  69  Fa.  403; 
Conyngham's  App.,  57  Pa.  474;  Dug- 
gan  V.  London,  etc.  Loan,  etc.,  Co., 
19  Ont.  272  [app  allowed  on  the  facts 
18  Ont.  A.  303  (app  allowed  on  the 
facts  20  Can.  S.  C.  481  [rev  (1893) 
A.  C.  5061)].  ' 

8.  Gallgher  v.  Jones,  129  U.  S. 
193.  9  SCt  335,  32  U  ed.  658;  Hughes 
V.  Barren,  167  111.  A.  100:  Griggs  v. 
Day,  158  N.  Y.  1,  52  NE  692  [rev  21 
App.  Dlv.  442,  47  NTS  609];  Smith  v. 
Savin.  141  N.  T.  315,  36  NE!  338; 
WriRht  V.  Metropolis  Bank,  110  N.  Y. 
237,  18  KB  79,  6  AmSR  366,  1  LRA 
289  [overr  Markham  v.  Jaudon,  41 
N.  T.  236  and  Wilson  v.  Uttle.  2 
N.  T.  443,  51  AmD  307  (aff  8  N.  Y. 
Super.  3E1)];  Gruman  v.  Smith,  81 
N.    Y.   26    [rev  44   N.   Y.  Super.   389]. 

».  Griggs  V.  Day,  158  N.  Y.  1,  62 
NB  692  [rev  21  App.  Dlv.  442,  47 
NTS  609];  Wright  v.  Metropolis 
Bank,  110  N.  T.  237,  18  NB  79,  6  Am 
SR  366,  1  LRA  289. 

[a]  Wliat  oonatftatos  reasonable 
tlnis  I  Where  the  pledgor  knows  that 
the  pledgee  has  converted  the  stock, 
four  years  is  more  than  a  reason- 
able time  in  which  to  select  the  high- 
est market  price  at  which  such  stock 
sells,  on  which  to  base  a  claim  for 
damages.  Griggs  v.  Day,  158  N.  Y.  1, 
62  NE  692  Crev  21  App.  Dlv.  442,  47 
NYS  609]. 

[b]  Qosstloii  of  Uw^-What  Is  a 
reasonable  time  within  which  the 
owner  of  shares  of  stock  that  have 
been  Improperly  sold  and  converted 
by  the  pledgee  should  repurchase 
the  stock  after  notice  of  the  improper 
sale,  where  the  facts  are  undisputed 
and  different  inferences  cannot  rea<- 
sonably  be  drawn  from  them,  is  a 
question  of  law.  Griggs  v.  Day,  168 
N.  Y.  1,  52  NE  ^92  [rev  21  App.  Dlv. 
442,  47  NYS  609];  Wrlytat  v.  Metrop- 


olta  Bank,  110  N.  T.  237,  18  NE  79,  6 
AifaSR  366,  1  LRA  289;  Colt  v. 
Owens,  90  N.  Y.  368. 

10.  Freeman  v.  Harwood,  49  Me. 
195;  Brlg^s  v.  Kennett,  8  Misc.  264, 
28  NTS  540  [aff  149  N.  Y.  677  mem, 
43  NE  986]. 

11.  Greer  v.  Lafayette  County 
Bank,  128  Mo.  569,  SO  BW  819;  Mor- 
gan V.  Johns,  84  Or.  657,  165  P  369. 

[a]  ProoXii— A  recovery  for  con- 
version of  corporate  stock  by  a 
pledgee  may  be  liad  on  proof  of  its 
actual  value  by  Its  dividend  earning 
capacity,  although  no  market  value 
la  shown.  Greer  v.  Lafayette  Ctounty 
Bank,  128  Mo.  559,  30  SW  319. 

la.    Morgan  v.   Johns,   84   Or.   557, 

165  P  869. 

13.  111.— Hughes  V.  Barrel!,  167 
111.  A.  100. 

Me. — ^Freeman  v.  Harwood,  49  Me. 
195, 

Md. — ^Merchants^  Nat.  Bank  v.  Wil- 
liams, 110  Md.  334,  72  A  1114. 

Mass. — Jarvis  v.  Rogers,  16  Mass. 
389 

N.  ,Y. — ^Brlghtson  v.  Claflln,  226 
N.  Y.  469,  122  NB  468  [rev  173  App. 
Dlv.  967,  169  NYS  1102];  Smith  v. 
Savin,  141  N.  Y.  315,  36  NE  338. 

Pa. — Neller  v.  Kelley,  69  Pa.  403. 

14.  Merchants'  Nat.  Bank  v.  Wil- 
liams, 110  Md.  334,  72  A  1114. 

15.  Freeman  v.  Harwood,  49  Me. 
196, 

16.  Morgan  t.  Johns,   84  Or.  667, 

166  P  369. 

17.  Miglit  to  oomp*!  tnuiafer  oa 
oozponite  books  see  supra  {  1108. 

IS.     See  infra  {  1126. 

18.  See  infra  I!  1127-1129. 
ao.     See  infra  {{  1130-1137. 

31.  Athol  Sav.  Bank  v.  Bennett, 
203  Mass.  480,  89  NE  632;  Cohen  v. 
Big  Stone  Gap  Iron  Co.,  Ill  Va.  468, 
69  SB  359,  AnnCasl912A  203;  Spo- 
kane V.  Amsterdamsch  Trustees  Kan- 
toor,  22  Wash.  172,  60  P  141. 

[a]  £aoiiM>.  —  Where  a  pledgee 
who  ha«  a  right  to  sell  the  stock 
without  notice  and  to  become  the 
purchaser  at  the  sale,  but  refrains 
from  doing  so  and  allows  the  stock 
to  stand  in  the  name  of  the  pledgor 
for  seven  years,  during  all  of  which 
time  the  pledgor  participates  in  the 
management  of  the  company  and 
finally  votes  with  other  stockholders 
for  the  sale  of  all  its  property,  the 
pledgee  will  not  be  allowed  as 
against  Innocent  creditors  of  the 
purchaser  to  set  up  a  fraudulent  pur- 
pose on  the  part  of  the  pledgor  in 
voting  for  a  sale  of  the  corporate 
property;  the  pledgee  may  have  been 
free  from  moral  wrong,  yet  by  his 
copd<;ict  he  has  rendered  possible  the 


Injury  of  which  he  complains  and 
this  he  cannot  do  to  the  prejudice  of 
Innocent  third  persons.  Cohen  v.  Big 
Stone  Gap  Iron  Co.,  Ill  Va.  468,  69 
SB  359,  AnnC:asl912A  203. 

[b]  Aota  iiot  ••toppel.  — Where 
shares  are  pledged  to  secure  two 
notes,  and  the  pledgee's  agent,  after 
attachment  of  the  shares  by  a  bank,, 
flies  a  bill  In  support  of  the  pledge, 
allejsing  only  that  the  shares  are 
pledged  to  secure  one  of  the  notes, 
but  not  that  It  is  the  only  note  so 
secured,  the  bank,  on  paying  such 
note,  is  subrogated  to  the  pledgee's 
rights  with  reference  thereto;  and 
hence  the  latter's  failure  to  plead  the 
pledge  as  security  for  the  second 
note  does  not  estop  her  thereafter  to 
claim  that  the  stock  Is  security 
therefor.  Athol  Sav.  Bank  v.  Ben- 
nett, 203  Mass.  480,  89  NE  632. 

aa.  U.  8. — Gorman-Wright  Co.  v. 
Wright,  134  Fed.  363,  67  CCA  346. 

Minn. — ^Baldwin  v.  Canfield,  29 
Minn.  43,  1  NW  261. 

Mo. — Scott  V.  Davis,  198"  Mo.  A. 
612,   200   SW  728. 

N.  J. — Ikelhelmer  v.  Consolidated 
Tobacco  Co.,  (Ch.)  66  A  363. 

Or. — St.  John's  First  Nat.  Bank  v. 
Multnomah  State  Bank,  87  Or.  423, 
170  P  634. 

Tex. — Enterprise  Trading  Co.  v. 
Oowell  Bank,  (Civ.  A.)  167  SW  296; 
Clarke  v.  Dallas  First  State  Bank, 
(Civ.  A.)   150  SW  203. 

Wash. — Kneeland  Inv.  Co.  y.  B«- 
rendes,  81  Wash.  372,  142  P  869. 

Wis. — QoetElnger  v.  Donahue,  188 
Wis.  103.  119  NW  823. 

[a]  Bam*  zirlita  M  plaOfor^— 
"The  assignment  ef  stock  as  secur- 
ity for  the  payment  of  a  debt,  ere., 
ates  such  a  privity  between  the 
pledgee  and  pledgor  that  the  former 
may  maintain  a  suit  In  equity  to 
protect  his  rights  in  and  to  the  prop- 
erty, whenever  the  latter  might  have 
done  so."  St.  John's  E^rst  Nat.  Bank 
v.  Multnomah  State  Bank,  87  Or.  423, 
427,   170   P  634. 

[b]  ZBterptoadar.  —  Where  in  a 
suit  by  the  pledgee  against  the  cor- 
poration for  funds  due  on  the  stock 
to  which  the  pledgee  is  entitled,  the 
widow  as  executrix  of  the  pledgor 
and  all  parties  Interested  In  the 
funds  are  brought  in  by  interpleader 
and  Intervention  and  are  before  the 
court.  It  has  jurisdiction  to  direct  an 
equitable  disposition  thereof  among- 
the  contesting,  claims,  and  it  is  not 
necessary  for  the  pledgee  to  insti- 
tute suit  against  the  widow  as  execu- 
trix to  foreclose  the  lien.  Clarke  v. 
Dallas   First   State  Bank,    (Tex.   Civ. 

A.)  160  SW  201.         .1      r^r\nl/> 
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pledged  stock  ;*'  or  to  have  the  stock  continued  in 
existence  for  bis  secority,**  unless  he  has  consented 
that  some  other  security  may  be  substituted  there- 
for.^' Thus  the  pledgee  may  sue  to  annul  a  mort- 
gage, upon  the  assets  of  the  corporation,  which  de- 
preciates the  value  of  his  security;"  and  he  need 
not,  as  a  condition  precedent  to  such  suit,  seek  re- 
lief through  the  corporation,  where  he  stands  as  a 
stranger  to  the  corporation,^'  and  where  a  request 
to  the  officers  of  the  corporation  would  be  useless,^' 
nor  need  he  repay  the  advances  made  by  the  person 
for  whose  security  the  mortgage  is  given,  before 
suing  to  annul  the  mortgage ;''  and  furthermore 
the  fact  that  he  forecloses  the  pledge  and  purchases 
the  stock  is  no  ground  for  abating  his  previous  suit 
to  annul  the  mortgage.*"  The  pledgee  may  also 
maintain  an  action  against  the  corporation  to  have 
certain  assessments  on  the  stock  declared  invalid,*^ 
or  to  compel  the  corporation  to  recognize  him  as  a 
stockholder,  after  an  illegal  levy  of  assessment  on 
the  stock  and  a  sale  thereof  for  a  delinquency,"  and 
in  such  a  case  he  is  not  compelled  to  resort  to  a  suit 
for  damages  for  conversion.'*-  But  where  under 
the  corporate  charter  the  pledgor  has  power  to  rep- 
resent the  stock  at  corporate  meetings,  an  unregis- 
tered pledgee  cannot  maintain  an  action  to  set  aside 
a  sale  of  the  corporate  assets  under  an  agreement 
to  which  the  pledgor  is  a  party.** 

Election  between  diffiarent  securities.  Where  the 
pledgee  also  holds  other  property  as  security  for 
his  debt,  he  has  the  right  to  proceed  against  either 

93.  Ga. — Andrews  Co.  v.  Columbud 
Kat.  Bank,  129  Ga.  63,  58  SE  633,  121 
AmSR  186,   12  AnnCas  616. 

Hlnn. — ^Baldwin  v.  Canfleld,  26 
Ulnn.  48,  1  NW  261. 

Mo. — St.  Louis  Stoneware  Co.  v. 
Fartridse,  8  Mo.  A.  680. 

Tex. — ^Enterprise  Trading'  Co.  v. 
Crowell  Bank,   (Civ.  A.)  167  8W  296. 

Va. — Cohen  v.  Blp  Stone  Gap  Iron 
Co.,  Ill  Va.  468,  69  SB  869,  AnnCaa 
1912A  203. 

Wash. — Kneeland  Inv.  Co.  v.  Be- 
rendes,  81  Wash.  372,  142  P  869;  Spo- 
kane V.  Amsterdamsch  Trustees  Kan- 
toor,  22  Wash.  172,  60  P  141. 

Wis. — Cream  Cliy  Mirror  Plate  Co. 
▼.  Coggreshall,  142  Wis.  651,  126  NW 
44,  185  AmSR  1091. 

[a]  Kola  appUad.— The  pledgee 
may  Invoke  equitable  relief:  (1)  To 
prevent  the  removal  of  the  corporate 
assets  from  the  place  of  Its  domicile 
and  Its  exchanKe  for  stock  of  anoth- 
er corporation.  Enterprise  Trading 
Co.  V.  Crowell  Bank,  (Tex.  Civ.  A.) 
167  SW  296.  (2)  To  remove  a  cloud 
from  the  title  to  the  corporate  prop- 
erty. Baldwin  v.  Canfleld.  26  Minn. 
43,  1  NW  261.  (3)  To  prevent  the 
pledgor  from  turning  the  corporate 
property  over  to  another  stockhold- 
er In  payment  of  shares  of  stock. 
St.  Louis  Stoneware  Co.  v.  Partridge, 
8  Mo.  A.  680. 

34>  Ikelhelmer  v.  Cong.  Tobacco 
Co..   (N.  J.  Ch.)  69  A  363. 

36.  Ikelhelmer  v.  Cong.  Tobacco 
Co.,  (N.  J.  Ch.)  60  A  368. 

as.  Kneeland  Inv.  Co.  v.  Berendes, 
81  Wash.  372,  142  P  869. 

37.  Kneeland  Inv.  Co.  v.  Berendes, 
81  Wash.  372,  142  P  869. 

38.  Kneeland  Inv.  Co.  v.  Berendes, 
81  Wash.  372,  142  P  869. 

9B.  Kneeland  Inv.  Co.  v.  Berendes, 
81  Wash.  372,  142  P  869. 

[a]  nlntratloB.  -Where  defend- 
ant advanced  to  a  corporation  part 
of  the  purchase  price  of  the  capital 
stock  of  a  second  corporation  which 
was  owned  by  plaintiff,  the  money  so 
advanced  was  not  an  advance  to  the 
second  corporation,  and  plaintiff,  to 
whom  the  stock  was  pledged  to  se- 
cure   the    unpaid    purchase    money. 


or  both  of  his  seeniities  as  be  may  elect,**  and  he 
eannot  be  required  to  subject  the  other  security  be- 
fore resorting  to  the  stock.**  But  where  stock  is 
assigned  as  security  for  a  loan,  which  is  also  se- 
cured by  judgment,  upon  a  sale  of  real  estate  to 
satisfy  the  judgment,  the  pledgor  may  elect  to  have 
the  value  of  the  stock  deducted  from  the  amount  of 
the  judgment  before  the  latter  ispermitted  to  share 
in  the  proceeds  of  the  sale.*'  'Wiiere  the  other  se- 
curity is  first  appHed  to  the  debt,  but  by  reaaon  of 
the  proceedings  in  regard  thereto  not  being  con- 
ducted properly  a  sufficient  amount  is  not  obtained 
to  satisfy  the  debt,  the  pledgor  may  obtain  injunc- 
tive relief  against  subjecting  the  stock  to  the  balance 
due  on  the  debt.** 

Appropriation  of  stock  to  debt.  The  pledgee  is 
not  entitled  upon  the  pledgor's  default  to  take  the 
stock  as  his  own  in  satisfaction  of  the  debt;**  a 
provision  in  the  contract  by  which  the  absolute  prop- 
erty in  the  stock  is  to  vest  in  the  pledgee  upon  de- 
fault of  the  pledgor  is  void,  and  the  pledgor  is 
still  entitled  to  redeem.*'  Nor  can  the  pledgee  cut 
off  the  pledgor's  interest  in  the  stock  by  mere  no- 
tice that,  if  the  debt  is  not  paid  by  a  certain  time, 
he  will  take  the  stock  as  his  own.*^ 

[f  1126]  b.  Suit  on  Dcirt  or  Liabilitr.  Not- 
withstanding the  pledgee's  lien  on  the  pledged 
stock,**  he  may,  without  first  selling  the  stock 
pledged,**  proceed  against  the  pledgor  jwrsonaUy 
for  his  debt;**  and  such  a  suit  may  be  brought  by 


need  not  repay  defendant  his  ad- 
vance, upon  suing  to  annul  a  mort- 
gage upon  the  second  corporation  s 
assets  given  to  secure  defendant. 
Kneeland  Inv.  Co.  v.  Berendes,  81 
Wash.  372,  142  P  869. 

30.  Kneeland  Inv.  Co.  v.  Berendea, 
8   Wash.    372,    142   P  869. 

31.  Farmers'  Pawnee  Canal  Co.  v. 
Henderson,    46   Colo.   37,   102   P   1068. 

33.  Herbert  Kraft  Co.  Bank  v.  Or- 
land  Bank,  133  Cat.  64,  66  P  148. 

Kiglit  to  ra^nlt*  tronafer  or  r«g^ 
txatloa  see  supra  S  1108. 

aa.  Herbert  Kraft  Co.  Bank  v. 
Orland  Bank,  183  Cal.  64.  66  P  148. 

34.  Elyea  v.  Lehigh  Salt  Mln.  Co., 
169  N.'  T.  29,  61  NE  992  [afT  46  APP. 
Dlv.   231,   60   NTS   10601. 

[a]  Kill*  appUed^— Where  a  cor- 
poration has  power,  with  the  consent 
of  its  stockholders,  to  sell  its  prop- 
erty and  retire  from  business,  and 
an  agreement  is  entered  into  between 
all  the  stockholders,  including  the 
pledgor  of  certain  stock  as  collateral, 
which  agreement  Is  authorized  by  di- 
rectors, although  not  made  at  a  for- 
mal meeting  called  for  such  purpose, 
to  sell  the  Tjroperty,  which  sale  is 
consummated  In  good  faith,  without 
notice  of  the  pledge,  and  the  debts 
and  obligations  ere  provided  for,  the 
charter  providing  that  "every  person 
who  shall  pledge  his  stock  as  collat- 
eral security  may  nevertheless  rep- 
resent the  same  at  all  meetings,  and 
may  vote  accordingly  as  a  stockhold- 
er,'' a  pledgee  of  the  stock  cannot 
maintain  an  action  to  set  aside  the 
sale.  Elyea  v.  Lehigh  Salt  Mln.  Co., 
169  N.  T.  29,  61  NE  992  Caff  45  App. 
Dlv.    231,    60   NTS   1060]. 

35.  Welscopt  V.  Newman,  66  SW 
808,  24  KyL  36. 

38.  Welscopt  V.  Newman,  65  SW 
808,  24  -KyL  36.  But  see  Clayton  v. 
Smith,  131  Md.  662,  102  A  925  (hold- 
ing that  where  C!,  who  had  pur- 
chased and  agreed  to  carry  stock  for 
S's  account,  pledged  it,. together  with 
other  stock  owned  by  C,  to  pledgee 
without  notice,  equity  would  compel 
Oe  stock,  and  the  sum  to  be  paid  by 
S  for  stock  to  be  flrst  applied  to  pay- 
ment of  Cs  note). 


37.  Early's  App.,  89  Pa.  411. 

38.  Ft.  Worth  Cattlemen's  Trust 
Co.  V.  Cantrell,  (Tex.  Civ.  A.)  196 
SW  864. 

[a]  BvUsBoe,  In  an  action  to  re- 
strain defendant  from  subjecting 
plaintUTs  stock  held  as  collateral  to 
balance  due  on  vendor's  lien  notes 
after  foreclosure,  was  held  not  to 
sustain  a  finding  that  the  land  sold 
for  an  inadeouate  price.  Ft.  Worth 
(Cattlemen's  Trust  Co.  v.  Cantrell, 
(Tex.  Civ.  A.)    196  SW  864. 

38.  Seymour  v.  Ires,  46  Conn.  109; 
Hagan  v.  Continental  Nat.  Bank,  18! 
Mo.  819,  81  SW  171;  Conyngliam's 
App.,  67  Pa.  474:  Baselden  v.  Hamer, 
97  S.   a    178,    81   SE    424,    425    [quot 

eye]. 

40u  Haaelden  v.  Ham«r,  97  S.  C. 
178,   81  SE  424,   426    [quot  Cyc]. 

41.  Groelts  v.  Cole,  128  Iowa  S40, 
103  NW  977;  Haselden  v.  Hamer,  97 
S.  C.  178,  81  SB  424,  426  [quot  Cye]. 

4a.    See  supra  it  1110-1112. 

4a.  Bala  of  atook  see  infra  (i 
1130-1137. 

44.  U.  S. — Skvd  V.  Tillinghast,  19S 
Fed".  1,  115  CCA  83. 

Cal. — Sonoma  Valley  Bank  v.  Hill, 
69  Cal.  107;  Williams  v.  Parker,  St 
Cal.  A.  71,  167  P  660. 

Ga. — Napier  v.  Central  Georgia 
Bank,  68  Ga.  637;  Colquitt  v.  Stulti, 
66  Ga.  305. 

111.— Darst  V.   Bates,  96  111.  491 

Iowa. — Iowa  Nat.  Bank  v.  Cooper, 
181  Iowa  556,  107  NW  625;  Robinson 
V.  Hurley^  11  Iowa  410,  79  AmD  497. 

Kan. — Jones   v.   Scott,    10    Kan.  S3. 

Me.— Smith  v.  Btrout.  68   Me.  206. 

Mass. — Oranlta  Bank  v.  Richard- 
son, 7  Meto.  407. 

Mloh.— Reld  V.  Detroit  Ideal  Paint 
Co.,  132  Mich.  528,  94  NW  3. 

N.  Y. — De  Cordova  v.  Barnum,  ISO 
N.  Y.  615,  29  NB  1099,  27  AmSR  S38 
[aff  66  Hun  646  mem,  9  NYS  2371; 
Frank  &  J.  G.  Jenkins,  Jr.  v.  C!onk- 
lin,  146  App.  Div.  801.  ISO  NYS  778; 
Stover  V.  Flack,  41  Barb.  162  [alt  30 
N.  Y.  84]. 

Pa. — MoC!ausIand  v.  Hickman,  S 
WklyNC  91. 

S.  C. — Rathbum  v.  Jones,  47  S.  C 
206,   26   SE   214. 
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one  to .  whom  the  debt  has  been  assigned/*  al- 
thongh  the  pledgee  had  resolved  not  to  sue  on  the 
debt,  where  there  was  no  consideration  for  snch  f or* 
bearance.**  By  this  course  the  pledgee  does  not  de- 
stroy or  impair  his  lien  upon  the  stock  pledged/^ 
and  it  follows  from  this  that,  unless  there  is  a  stipu- 
lation to  that  ^eet,  he  is  not  required  -to  return 
the  pledged  stock  before  bringing  an  action  on  the 
debt,*'  although  he  may  be  required  either  to  pro- 
duce the  stock  pledged  or  to  account  for  its  non- 
production.** 

Set-off.  In  an  action  on  the  debt  or  liability  the 
pledgor  or  those  sued  cannot  set  up  the  value  of 
the  pledge  by  way  of  set-off  or  recoupment,**  but 

Vt.— White.  River    Sav.    Bank    ▼.    14<. 
Capitat   Sav.   Bank,   etc.,  Co.,   77  Vt. 
123,   G9  A  197,  107  AmSR  7B4. 

"Am  a  general  rule,  as  between  a 
pledgor  of  hla  own  securities  and 
the  pledgee,  the  latter  Is  not  bound 
to  resort  to  the  collaterals  be- 
fore suing  upon  his  principal  claim, 
though  he  may  be  conmelled  to  re- 
lease or  reassign  the  securities  when 
his  claim  Is  satisfied.  This  rule,  of 
course,  proceeds  upon  the  theory 
that  the  pledgee  Is  In  possession  of 
the  collaterals,  and  is  entitled  to  re- 
tain them  until  his  claim  is  paid." 
Skud  V.  TUlinghast,  196  Fed.  1,  4,  US 
CCA   83. 

[a]  Bights  of  wurtlsa  to  tcanaao- 
Betloa«— In  an  acUon  on  a  note  for 
money  loaned  in  a  transaction  in 
which  corporate  stock  was  pledged 
as  collateral,  plaintiff  is  entitled  to 
have  the  relations  of  the  parties  to 
the  transaction  ia  regard  to  the 
stock,  BO  far  as  his  rights  are  affect- 
ed, determined  In  the  light,  of  the 
facts  as  brought  to  his  knowledge 
rather  than  as  known  to  defendant. 
Iowa  Nat.  Bank  v.  Cooper,  ISl  Iowa 
656,   107   NW  6i6. 

[b]  Brldeaoe^— Evidence  heldsuf- 
flclent  in  an  action  on  a  note  for 
money  loaned  In  a  transaction  in 
which  corporate  stock  was  pledged  as 
collateral,  to  show  that  plaintiff  had 
reason  to  believe,  when  making  the 
loan,  that  certain  defendants  were 
the  real  as  well  as  apparent  owners 
of  the  stock,  so  that  they  could  not 
be  heard  to  complain  that  plaintiff 
was  not  justified  by  their  implied  ac- 
quiescence in  advancing  an  assess- 
ment levied  on  the  stock  by  the  Issu- 
ing corporation.  Iowa  Nat.  Bank  v. 
Cooper,   181   Iowa  666,  107   NW  626. 

4B.  Williams  V.  Parker,  SO  Cal.  A. 
71,  157  P  660. 

[a]  a>topp«l^-.Where  a  person 
•zecutes  a  note  to  a  company,  se- 
cured by  a  deposit  with  the  payee 
company  of  shares  of  its  stock,  the 
fact  that  stockholders  and  proposed 
directors  of  the  payee  company  Indi- 
vidually favor  corporate  action  by 
it  to  control  the  action  of  another 
company  to  whom  it  has  transferred 
the  note  In  payment  for  the  latter 
company's  stock.  In  the  absence  of 
any  showing  that  the  promisor  is 
abi«,  willing,  and  ready  to  pay  the 
note  does  not  establish  an  equitable 
estoppel  sufficient  to  prevent  a  re- 
covery on  the  note.  Williams  v. 
Parker,  30  Cal.  A.  71,  167  P  B60. 

4&  WiUlams  V.  Parker,  30  Cal.  A. 
71.  1B7  P  650. 

«r.  Ehrllch  V.  Ewald,  66  Cal.  87, 
4  F  1062;  Darst  v.  Bates,  96  111.  493; 
Archibald  v.  Argall,  63  111.  307; 
Smith  V.  Strout,  63  Me.  206;  But- 
terworth  T.  Kennedy,  18  N.  T.  Super. 
143. 

4a  U.  S^— Lrewla  v.  U.  S..  92  U.  S. 
(18,  23  Lu  ed.  613;  Skud  v.  TUling- 
hast, 196  Fed.  1,  116  CCA  83. 

Ark. — ^West  v.  Carolina  L.  Ins.  Co« 
31  Ark.  476. 

111. — Darst  V.  Bates,  95  HI.  493. 

Md. — Blob  V.  Boyce,   89  Md.  314. 

Mass. — Taylor  v.  Cheever,  6  Oray 


Ho. — American  Nat.  Bank  v.  Har- 
rison Wire  Co.,  11  Mo.  A.  446. 

Nebr. — Lormer  v.  Bain,  14  Nebr. 
178,  16  NW  32«. 

Vt.— Rutland  Bank  v.  Woodruff,  84 
Vt.  89. 

49.  Ocean  Nat.  Bank  v.  Fant,  50 
N.  Y.  474;  Frank  &  J.  G.  Jenkins,  Jr. 
v.  Conklln,  146  App.  Dlv.  301,  130 
NTS  778;  Stuart  v.  Blgler,  98  Pa.  80. 

6a  Wlnthrop  Sav.  Bank  v.  Jack- 
son, 67  Me.  67<r  24  AmR  66;  Reld  v. 
Detroit  Ideal  Paint  Co.,  138  Mich. 
628,   94   NW   8. 

61.  Skud  V.  TUlinghast,  196  Fed. 
1,  116  CCA  83;  Cass  v.  Htgenbotam, 
100  N.  T.  248,  3  NE  189;  Sitgreave* 
V.  Farmers',  etc..  Bank,  49  Pa.  859; 
McManuB  v.  Sweatman,  48  LegInt 
(Pa.)  387.  But  see  Barton  v.  Rad- 
clyffe,  149  Mass.  276,  21  NE  874 
(holding  that,  where  there  is  no  alle- 
gation that  the  pledgee  Is  insolvent 
so  that  damages  cannot  be  recovered 
against  him  for  the  conversion,  such 
conversion  is  no  defense  to  an  ac- 
tion on  the  debt). 

62.  Skud  V.  TUlinghast,  196  Fed. 
1,  116  CCA  83;  Potter  v.  Tyler,  2 
Mete.  (Mass.)  68;  Scott  v.  Crews,  2 
S.  C.  522.  But  see  Taggard  v.  Cur- 
tenius,  16  Wend.  (N.  T.)  165  (holding 
that  the  fact  that  the  pledgee  was 
so  negligent  in  disposing  of  the  stock 
that  the  pledgor  would  have  a  cause 
of  action  against  him  therefor  Is  no 
defense  in  an  action  at  law  on  the 
note,  although  it  might  constitute  a 
matter  of  defense  or  relief  in  eq- 
uity). 

63.  AotlOB  to  f  OTMIoM  gMMMlly 
see  Pledges  [31  C!yc  883]. 

64.  Ala. — Jonfs  v.  Dlmmlck,  178 
Ala.  296,  69  8  628;  Sharpe  v.  Bir- 
mingham Nat.  Bank,  87  Ala.  644, 
7  S  106. 

Ariz. — ^Martin  v.  Bankers'  Trust 
Co.,  18  Arts.  66,  166  P  87,  AnnCas 
1918E  1240. 

D.  C. — Johnson  v«  Dexter,  9  D.  C. 
530. 

111.— Rozet  V.  McCnellan.  48  111.  845, 
95  AmD  651. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Mc- 
Kernan,  24  Ind.  62. 

Iowa. — Robinson  v.  Hurley,  11 
Iowa  410,  79  AmD  497. 

Ky.— Ray  v,  Ellis,  162  Ky.  617,  172 
SW  961. 

Ia. — Brother  v.  Saul,  11  La,  Ann. 
223. 

Me. — Boynton  v.  Payrow,  67  Me. 
587. 

Minn. — ^Barnes  v.  Davis,  113  Minn. 
132,  128   NW   1118. 

Nebr. — Brown  v.  Omaha  Hotel  As- 
soc, S3  Nebr.  181,  88  NW  176. 

N.  T.— Brlggs  V.  Oliver,  «8  N.  T. 
336;  Msrkham  v.  Jaudon,  41  N.  T. 
236;  Clauntlett  v.  Patton,  96  App.  Dlv. 
627  mem,  89  NTS  385;  Ogden  v. 
Lathrop,  31  N.  T.  Super.  643;  Car- 
penter V.  Hetnxe,  86  Misc.  653.  149 
NTS  421;  Page  v.  Boggess,  41  Misc. 
46,  88  NTS  »9;  Farmers',  etc.,  Nat. 
Bank  v.  Rogers,  1  NTS  767,  15  NT 
ClvProc  260.  But  see  Durant  v.  Ein- 
stein, 28  N.  T.  Super.  423,  85  HowPr 
223  (where  the  Jurisdiction  ot  equity 


may  set  off  damages  for  the  conversion  of  the 
'stock,'^  and  loss  caused  by  the  negligence  or  other 
wrongful  act  of  the  pledgee.'^ 

[$  1127]  c.  Actions  to  Poredose  »*— (1)  In 
GenoraL  Where  the  debt  for  which  the  stock  is 
pledged  matures  and  is  unpaid,  or  the  pledgor  other- 
wise defaults,  the  pledgee  may  file  a  bill  in  equity 
for  the  foreclosure  of  the  pledge  and  a  sale  of  the 
stock  under  an  order  of  the  court,"*  and  to  procure 
a  determination  of  conflicting'  claims  to  the  sur- 
plus,*' even  though,  under  the  terms  of  the  pledge, 
the  pledgee  has  the  power  to  sell,  in  case  of  default 
in  payment;'*  and  it  has  been  held  that  this  course 
of  procedure  may  be  necessary  where  the  pledgor 

is  dented  except  under  «peclal  cir- 
cumstances). 

Pa. — ConynKham's  App.,  67  Pa.  474; 
Sltgreaves  v.  Farmers',  eto..  Bank,  49 
Pa.  359;  Jamison  v.  Stewart,  14  Phila. 
134;  Smith  v.  Coale,  12  Phlla.  177. 

R.  I. — Chafee  v.  A.  ft  W.  Sprague 
Mfg.  Co..  14  R.  I.  168. 

Vt. — White  River  Sav.  Bank  v. 
Capital  Sav.  Bank,  etc.,  Co^  77  Vt. 
123.  59  A  197,   107  AmSR  764. 

Wash. — American  Bonding,  etc, 
Co.  V.  Pacific  Brewing,  etc,  CO.,  84 
Wash.  10,  74  P  826. 

Wis. — Plankinton  v.  Hildebrand,  89 
Wis.  209,  61  NW  839. 

[a]  Bui*  appUed. — ^Where  neither 
the  time  of  redemption  nor  the  man- 
ner and  time  ot  sale  are  specified  in 
the  contract  and  the  pledgee's  rights 
are  denied  by  the  corporation  which 
Issued  the  stock  pledged.  Itself 
claiming  a  prior  Hen  thereon,  the 
pledgee  is  entitled  to  maintain  a  bill 
in  equity  for  the  enforcement  of  the 
pledge.  White  River  Sav.  Bank  v. 
CapiUl  Sav.  Bank,  etc.,  Co.,  77  Vt. 
128,  69  A  197,  til  AmSR  764. 

[b]  OoBUDon  sad  dvil  lawy(l> 
At  common  law  the  pledgee,  in  the 
absence  of  a  special  contract  to  the 
contrary,  could  obtain  a  sale  of  the 
pledge  only  under  a  judicial  decree. 
Ogden  V.  liathrop,  81  N.  T.  Super. 
643;  COrtelyou  v.  jLanslng,  2  C^l.  Cas. 
(N.  T.)  200.  (2)  Such  it  seems  is  the 
rule  of  the  civil  law  (Hart  v.  Ten 
Eyck,   2  Johns.  Ch.   (N.  T.)   62   [rev 


on  other  grounds  1  (Sow.  744  note]), 
(3)  and  under  the  civil  code  of  Louis- 
iana (Brother  v.  Saul,  11  La.  Ann. 
223). 

[cj  Stock  Of  tUid  penoa  plsdMd. 
—Where  a  debtor  deposited  with  a 
creditor  as  collateral  a  certificate  of 
stock  in  a  corporation,  which  a  third 
person,  the  owner  of  the  certificate, 
gave  to -the  debtor  for  the  purpose 
of  enabling  the  debtor  to  borrow 
money  on,  and  when  the  loan  fell 
due,  it  was  discovered  that  the  ,cer- 
tlficate  had  not  been  transferred  to 
the  debtor,  and  the  third  persoh  re- 
fused properly  to  transfer  the  certifi- 
cate to  the  creditor,  equity  properly 
decreed  a  sale  of  the  certificate  ana 
ordered  that  the  proceeds  should  be 
applied  to  the  payment  of  the  debt. 
Johnson  v.  Dexter,  9  D.  C.  630. 

[d]  anOMU)*  beM  anttctont:  (1> 
To  sustain  a  judgment  for  plaintiff. 
Barnes  v.  Davis,  118  Minn.  132,  128 
NW  1118.  (2)  "To  authorize  a  Judg- 
ment dismissing  defendant's  counter- 
claim and  awarding  plaintiff  the 
amount  demanded,  subject  to  certain 
deductions.  Carpenter  v.  Heinze,  8S 
Misc.  563,  149  NTS  421. 

66.  Gauntlett  v.  Patton,  96  App. 
Dlv.  627  mem,  89  NTS  386. 

[a]  Brldeaoa  held  insnadent  to 
sustain  a  finding  that  the  certificate 
was  assigned  to  plaintiff  by  a  claim- 
ant as  an  Independent  and  subse- 
quent collateral  as  surety  for  the 
debtors,  and  that  he  was  entitled  to 
a  superior  equity  In  the  distribution 
of  the  surplus.  Qauntlett  v.  Patton, 
96  App.   Dlv.   627   mem,   89   NTS   385. 
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has  not  waived  his  right  to  notice  and  cannot  be 
found  to  be  personally  served  with  notice  to  re- 
deem.*^ But  the  pledgee  cannot  sue  to  foreclose 
without  returning  or  offering  to  return  the  stock 
upon  the  pledgor's  compliance  with  the  contract  or 
decree  of  the  court ;°'  and  where  he  deposits  the 
certificate  as  an  exhibit  in  the  case,  he  is  not  entitled 
to  an  order  permitting  him  to  detach  it  and  substi- 
tute a  copy  in  its  place,*'  nor  has  the  pledgor  any 
rights  In  such  certificate,  except  the  right  of  redemp- 
tion.*" The  pledgee  may  become  a  purchaser  at  a 
judicial  sale  of  the  stock.'^ 

DefenaeB.  The  pledgor  cannot  set  up  as  a  de- 
fense .that  he  gave  the  pledge  with  an  intention  to 
defraud  his  creditors,  since  a  conveyance,  void  as 
to  creditors,  is  nevertheless  good  as  between  par- 
tiee;*^  but  a  third  person  joined  as  defendant,  may 
set  up  a  paramount  and  adverse  title,  and  demand 
possession  of  the  .certificates." 

[i  1128]  '  (2)  Parties  and  Pleading.**  In  a  suit 
to  foreclose  there  should,  as  a  general  rule,  be  joined 
as  parties  defendant,  the  pledgor,*'  or  his  personal 
representative,**  and  all  other  persons  who  have  an 
interest  in  the  pledged  stock,  with  a  right  to  re- 
deem it,*'  such  as  a  third  person  to  whom  the 
pledgor  has  assigned  all  his  interest,  and  of  whom 
the  pledgee  has  knowledge.*^  But  where  the  pledgee 
files  a  written  consent  of  the  pledgor  that  the  stock 
may  be  sold  under  a  judicial  decree,  and  the  pro- 
ceeds applied  first  to  the  pajonent  of  the  pledgee 
and  the  remainder  to  the  payment  of  a  subsequently 
acquired  lien  of  a  third  person,   the  necessity  of 


making  the  pledgor  a  party  is  dispensed  with.** 
Where  the  complaint  contains  a  prayer  that  the  cor- 
poration be  directed  to  execute  certificates  of  stock 
to  the  purchaser  at  the  foreclosure  sale,  the  corpo- 
ration should  be  made  a  party  to  the  suit.''*' 

Pleading.  The  complaint  in  such  an  action  should 
allege  plaintiff's  interest  and  title  in  the  stock.''* 

[5  1129]  (3)  Relief.'*  Upon  establishing  his 
case  the  pledgee  is  entitled  to  an  order  for  the  sale 
of  the  pledged  stock;"  and  on  foreclosure  of  a 
pledge  of  stock,  of  two  different  companies,  the 
court  may  direct  a  sale  of  the  stock  of  both  com- 
panies together,  where  it  finds  it  would  be  for  the 
best  interest  of  all  parties  concerned  to  have  the 
stock  sold  in  one  parcel.'*  It  has  been  held  that 
in  an  action  on  the  debt  and  to  enforce  the  pledgee 's 
lien  the' court  should  adjudge  a  lien  on  the  stock  in 
favor  of  the  pledgee  and  direct  a  sale  of  the  stock," 
and  that  it  is  erroneous,  where  the  corporation  has 
been  made  a  party  to  the  suit,  to  direct  the  issuance 
of  stock  to  the  pledgee  in  lieu  of  that  held  as  se- 
curity without  giving  the  pledgor  credit  therefor  on 
the  personal  judgment  against  him.'*  If  the  stock 
is  sold  under  a  void  decree,  the  court  may  order  its 
restitution;"  and  may  also  order  the  sale  to  be  set 
aside  where  there  was  fraud  therein.** 

[$  1130]  d.  Sale  by  Pledgee— (1)  la  General 
Where  the  pledger  defaults  in  the  payment  of  the 
debt  or  performance  of  the  obligation  for  which  the 
stock  is  pledg^edj  the  pledgee,  if  he  chooses,  may  sell 
the  stock  without  judicial  process,"  upon  giving 
reasonable  notice  to  the  pledgor  to  redeem  and  of 


96  AmD  551:  Farmer's,  etc.,  Nat. 
Bank  v.  Rogers,  1  NYS  767,  15  NT 
CivProc  250.  And  see  cases  supra 
note   64. 

67.  Indiana,  etc,  R.  Co.  v.  Mo- 
Kernan,  24  Ind.  62;  Stearns  v.  Marsh, 
4  Don.    (N.  T.)   227,  47  AmD  248. 

58,  Jones  v.  Dlmmlck,  178  Ala. 
296,  69  S  623. 

Batnm  of  rtook  renaraUr  see  su- 
pra  {    1121. 

Be.  American  Bonding  Co.  v. 
Loeb,  50  Wash.  104,  96  P  692,  126 
AmSR  891  [den  reh  47  Wash.  447, 
92   P  282J. 

00.  American  Bonding  Co.  v.  Loeb, 
60  Wash.  104,  96  P  692,  126  AmSR 
891  [den  reh  47  Wash.  447,  92  P 
2821. 

Bademptloa  fenerally  see  infra  St 
1140-1146. 

61.  Warrior  Coal,  etc.,  Co.  v.  Au- 
gusta Nat.  Bank.    (Ala.)    63   S   997. 

Pledge*  aa  pnroIuuMr  at  own  sale 
see  ^nfra  {  1136. 

03..  Chafee  v.  A.  &  W.  Spragrue 
Mfg.  Co.,  14  R.  I.  168. 

ee.  Washington  Nat.  Bldg.,  etc., 
Assoc.  V.  Saunders,  24  Wash.  321, 
64  P  546. 

64.  See  generally  Pledges  [31  Cyc 
«84]. 

65.  Carthage  Nat.  Bank  y.  Poole, 
160  Mo.  A.  133,  141  SW  729;  White 
River  Sav;  Bank  v.  Cbpital  Sav. 
Bank,  etc.,  Co.,  77  Vt.  123,  59  A  197, 
107   AmSR   754. 

[a]  Bale  sppUsd.. — A  suit  by  a 
bank,  holding  corporate  stock  as  col- 
lateral security  for  a  loan  to  a  stock- 
holder, to  enjoin  transfer  of  the 
stock  to  a  creditor,  under  a  Judgment 
obtained  in  another  county,  cannot 
be  sustained  as  a  suit  to  foreclose 
the  lien  of  the  pledge,  if  the  pledgor 
Is  not  a  party  to  the  suit.  Carthage 
Nat.  Banli  v.  Poole,  160  Mo.  A.  133, 
141   SW   729. 

66.  Wadllnger  v.  Mlnersville  First 
Nat.  Bank,  209  Pa.  197,  58  A  359. 

[a]  Bui*  applied.^ — ^Where,  on  a 
pledge      of      corporate      stock,      the 


pledgee  was  given  an  Irrevocable 
power  of  attorney  to  transfer  it,  and 
the  owner  collected  the  dividends  for 
six  years  after  the  pledge,  and  two 
years  thereafter  the  pledgee  took 
judgment,  and  Ave  years  thereafter 
brought  scire  facias  to  revive  it,  but 
no  judgment  was  entered,  and  nearly 
thirty  years  have  elapsed  from  the 
pledge  of  the  stock,  and  the  owner 
is  dead,  the  pledgee  cannot,  in  a  bill 
against  the  corporation  issuing  the 
stock,  compel  a  transfer  without 
making  representatives  of  the  de- 
ceased owner  parties  thereto.  Wad- 
llnger V.  Mlnersville  First  Nat.  Bank, 
209   Pa.    197,   58  A   359. 

67.  Brown  v.  Omaha  Hotel  Assoc, 
63  Nebr.  181,  88  NW  175;  Jamison  v. 
Stewart,  14  Phlla.  (Pa.)  134. 

[a]  ninatxatloxb— where  a  trus- 
tee held  pledged  stock  belonging  to 
several  persons,  to  whom  advances 
had  been  made  on  it  by  plaintiff,  and 
two  of  the  stocKholders  refused  to 
pay  the  advances,  a  bill  filed  against 
them  and  the  trustee  should  join  the 
other  stockholders  as  parties.  Jami- 
son V.  Stewart,  14  Phila.  (Pa.)  134.  ' 

68.  Brown  v.  Omaha  Hotel  Assoc, 
63  Nebr.  181,  88  NW  175. 

[a]  Sale  InvaUd. — ^A  sale  under  a 
decree  in  a  suit  to  which  such  as- 
signee is  not  a  party  passes  no  title. 
Brown  v.  Omaha  Ilotel  Assoc,  63 
Nebr.  181,  88  NW  175. 

ee.  White  River  Sav.  Bank  v.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt.  IJS, 
59  A  197,  107  AmSR  764. 

70.  Hudson  v.  Pine  Bluff  Bank,  76 
Ark.  493,   87  SW  1177. 

[a]  PrDoaadlaLgs  hald  wifflnlent. 
Where  the  corporation  was  named  as 
one  of  the  parties  defendant  in  the 
caption  of  the  complaint,  and  was 
spoken  of  In  the  complaint  as  "one 
of   the   defendants   herein,"   and   the 

?>rayer  of  the  complaint  asked  for 
oreclosure  of  defendants'  equity  in 
the  stock,  and  that  the  corporation 
be  directed  to  execute  certificates  of 
the    stock    to    the   purchaser    at    the 


sale,  and  the  summons  directed  the 
sheriff  to  summon  defendant  corpo- 
ration, naming  it,  to  answer,  and  his 
return  showed  that  summons  was 
served  on  an  officer  of  the  corpora- 
tion, the  corporation  was  sufficiently 
made  a  party  to  the  suit.  Hudson  v. 
Pine  Bluff  Bank,  75  Ark.  493,  87  SW 
1177. 

71.  Plankinton  v.  Hildebrand.  89 
Wis.    209,    61    NW  839. 

[a]  pitttdfnf  IisU  raAolest.  — 
Plankinton  v.  Hlldebraqid,  89  Wis. 
209,   61  NW  839.  ^^ 

75.  See  generally  Pledges  [31 
Cyc  885],  -•  I   . 

73.  Martin  v.  Bankers'  Trust  Co.. 
18  Ariz.  56.  156  P  87,  AnnCaslSlSB 
1240.     And  see  cases   supra  note  54. 

74.  Martin  v.  Bankers'  Trust  C!o., 
18  Ariz.  55,  166  P  87,  AnnC:asl918E 
1240. 

76.  Ray  v.  Bills,  162  Ky.  617,  172 
SW  961> 

76.  Ray  v.  Bails,  162  Ky.  617,  172 
SW  951. 

77.  Brown  v.  Vancleave,  21  SW 
756,    14  Kyli   821. 

78.  Schmitt  V.  Schmitt,  (Wis.) 
171  NW  656. 

[a]  Afreeiaaat  to  Boppcasa  Wd- 
ding  As  to  whether  an  agreement 
whereby  one  of  several  bids  for  all 
at  a  sale  on  foreclosure  constitutes 
an  agreement  operating  to  chill  the 
bidding,  the  purpose  of  the  agreement 
will  be  looked  into,  and,  unless  It 
was  entered  Into  with  the  purpose  of 
suppressing  competition  or  accom- 
plishing other  fraud,  the  sale  will  not 
be  set  aside  merely  because  of  the 
agreement        itself.  Schmitt      v. 

Schmitt.   (Wis.)  171  NW  666. 

79.  XI.  S.— Hayward  v.  Eliot  Nat 
Bank,  96  U.  S.  611,  24  L,.  ed.  855; 
Johnson  v.  Bixby,  262  Fed.  103,  164 
CCA  218,  1  ALR  660;  Canfleld  v.  Min- 
neapolis Agricultural,  etc..  Assoc,  14 
Fed.  801,  4  McCrary  646  [all  121 
U.  S.  295,  7  sen  887,  30  L.  ed.  9(2]. 

Ala. — Sharpe  v.  Birmingham  Nat 
Bank,  87  Ala.  444,  7  8  106. 
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the  intention  to  sell,""  especially  where  the  contract 
expressly  gives  him  such  right,**  This  power  of 
sale  is  ordinarily  an  incident  of  the  pledge  in  such 
a  sCTse  that  it  follows  the  debt  and  pledge  into 
the  hands  of  an  assignee,*'  unless  restricted  by  posi- 
tive stipulation.**  The  pledgee,  however,  is  not 
bound  to  sell  the  stock  pledged,**  even  after  no- 
tice from  the  pledgor  ^o  to  do,**  and  although  he 
fails  to  sell,  he  is  not  liable  for  any  loss  sustained 
by  depreciation  in  the  value  of  the  stock  which 
anay  occur  after  default.**  , 


Cal.— Williams  v.  TouU,  172  P 
383;  Grlffln  v.  Smith.  171  F  92;  Uc- 
Aulay  T.  Moody,  128  Cal.  202.  60  P 
778;  WllBon  ▼.  Braanan,  27  Cal.  258. 

Colo. — O'Mara  v.  Newcomb,  38 
Colo.  276,  88  P  167. 

Conn. — Stevens  v.  Hurlbut  Bank, 
31   Conn.  146. 

III. — Roiet  V.  MoClellan,  48  lU.  845, 
95  AmD  551. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Mc- 
Keman,  84  Ind.  62. 

Iowa. — Croft  v.  CoUax  Klectric 
Light,  etc,  Co.,  118  Iowa  466,  86  NW 
761 ;  RoMnsoD  v.  Hurley,  11  Iowa  410, 
79    AmD   497. 

Md. — Bryson  v.  Rayner,  26  Md. 
424,  90  AmD.  69. 

Mass. — GuinsburK  y.  H.  W.  Downs 
Co..  165  Mass.  467,  43  NE  195,  62 
AmSR  525;  Hallowell  v.  Blaokstone 
Nat.  Bank,  164  Mass.  869,  28  NE  281, 
13  LRA  315;  Merchants'  Nat.  Bank 
T.  Thompson,  133  Mass.  482;  Fletcher 
V.  Dickinson,  7  Allen  23. 

Kebr. — Brown  v.  Omaha  Hotel  As- 
soc..  63   Nebr.  181,  88  NW  175. 

N.  Y. — ^Brooklyn  Bank  v.  Barnaby, 
197  N.  Y.  210.  90  NB  834,  27  LRANS 
843  [rev  126  App.  Dlv.  936,  110  NYS 
1123  (afC  67  Misc.  196,  107  NYS  584)]; 
Porter  v.  Parks,  49  N.  Y.  664;  Kelley 
V.  Root,  74  App.  Dlv.  499.  77  NTS 
431  [atf  37  Misc.  207,  75  NYS  1631; 
Field  v.  I/eavltt,  37  N.  Y.  Super.  215; 
Brown  v.  War'd,  10  N,  Y.  Super.  660, 
9  HowPr  497;  MacFarland  v.  New 
York  Liberty  Nat.  Bank,  166  NYS 
393. 

Oh. — Harrison  v.  PYlend,  1  OhS& 
CP  268,  1  OhNP  39. 

Tex. — ^Klng  v.  Texas-  Banking,  etc., 
Co..  58  Tex.  669;  Brlghtman  v. 
Reeves,  -21  Tex.  70.        • 

Vt. — ^Whlte  River  sav.  Bank  v. 
Capital  Sav.  Bank,  etc.,  Co.,  77  Vt. 
123.    59   A  197,   107  AmSR  764. 

Va. — Alexandria,  etc.,  R.  Co.  v. 
Burke,  22  Gratt.    (63  Va.)   254. 

Wash. — American  Bonding,  etc., 
Co.  V.  Pacific  Brewing,  etc.,  Co.,  84 
Wash.  10,  74  P  826. 

Eng. — Plgpt  V.  Cubley,  18  C  B.  N. 
S.  701.  109  ECL  101,  143  Reprint  960; 
Tucker  v.  Wilson,  1  P.  'V^ms.  261,  24 
Reprint  379. 

[a]  X^TT  Of  Mceoatloa. — A  statute 
requiring  corporate  stock  to  be  levied 
on  under  execution  by  notifying  an 
ofRcer  of  the  corporation,  etc.,  does 
net  apply  to  a  special  execution  in 
foreclosure  of  a  pledge  of  stock  in 
the  poHseaslon  of  the  Judgment  cred- 
itor, but  the  sale  passes  title  as 
against  the  judgment  debtor,  who 
first  questions  the  proceedings  after 
sale,  although  no  levy  was  actually 
made.  Croft  v.  Colfax  Electric  Light, 
etc.,  Co.,  113  Iowa  466,  86  NW  761 
(Code  19  3894,  3974). 

[b]  AgTMmant  BOt  to  dlapoM  of 
■took. — A  provision  in  an  agreement 
for  the  sale  of  corporate  stock,  un- 
der which  the  purchaser  deposits  the 
stock  with  the  seller  as  security  for 
the  purchase-money  notes,  that  the 
seller  shall  not  "dispose  of,  hypothe- 
cate or  pledge  said  stock  oi-any  por- 
tion thereof  in  any  manner  whatso- 
ever," <H>erates  before  default  only, 
and  on  the  purchaser's  default  in  one 
of  the  notes,  the  seller  is  entitled  to 
have  a  formal  assignment  of  the 
stock  executed  to  him,  so  as  to  en- 
able him  to  realize  on  the  stock.  Kel- 
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ly  v.  Root,  74  App.  Dlv.  499,  77  NYS 
431    [aft  37  Misc.  207,   76  NYS  163]. 

[c]  Aa  agalast  x*o«iTW<— The 
pledgee  may  sell  the  stock  as  against 
a  recelvei'  of  the  pledgor  on  notice 
of  intention  to  do  so,  even  though 
the  amount  due  the  pledgee  Is  in  dis- 
pute. Harrison  v.  Friend,  1  OhS& 
CP  268,  1  OhNP  39. 

to.    See  Infra  {  1132. 

81.  Culloden  Bank  v.  Forsyth 
Bank,  120  Ga.  676,  48  SE  226,  102 
AmSR  115;  Jeanes'  App.,  116  Pa.  673, 
17  A  862,  a  AmSR  624. 

[a]  WbM*  othar  •took  la  ■uhati- 
t«Md     for      the      stock      originally 

filedged,  the  right  to  sell  attaches  to 
t.  Jeanes'  App.  116  Pa.  673,  11  A 
862,  2  AmSR  624. 

83.  Greene  v.  Fab«r,  1S8  App.  Dlv.' 
149,  143  NYS  27;  Brown  v.  Ward,  10 
N.  T.  Super.  660,  9  HowPr  497:  Alex- 
andria, etc.,  R.  Co.  V.  Burke,  22 
Gratt.    (63  Va.)   264. 

83.  Brown  v.  Ward,  10  N.  T.  Su- 
per. 660,  9  HowPr  497';  King  v.  Texas 
Banking,  etc.,  Co.,  58  Tex.  669. 

81.  Ga. — Napier  v.  Central  of 
Georgia  Bank,  68  Ga.  637;  Colquitt  v. 
Stultz.  65  Ga.  305. 

111.— Rozet  V.  McClellan,  48  III.  345, 
96  AmD  651. 

Towa, — Robinson  v.  Hurley,  11 
Iowa.  410,- 79  AmD  497. 

Mass. — ^Newsome  v.  Davis,  133 
Mass.   348. 

Mo. — ^Franklin  Sav.  Inst.  v.  Pree- 
torlus,  6  Mo.  A.  470. 

N.  Y.— Field  V.  Leavltt,  37  N.  T. 
Super.  216. 

Pa.— O'Neill  V.  Whigham,  87  Pa. 
394. 

Va. — ^Richardson  v.  Valley  of  Vir- 
ginia Ins.  Co.,  27  Oratt.  (68  Va.) 
749. 

88.  Napier  v.  Central  of  Georgia 
Bank,  68  Ga.  637;  Franklin  Sav.  Inst. 
V.  Preetorlus,  6  Mo.  A.  470;  Field 
V.^  Leavltt,  37  N.  Y.  Super.  216.  But 
see  Moore  v. .  Brooks,  2  Pa.  Co.  619 
(holding  that  it  is  the  pledgee's  duty 
to  sell  the  pledged  stock  upon  the 
request  of  the  pledgor,  where  the 
stock  has  been  transferred  to  the 
name  of  the  pledgee). 

88.  Colquitt  v.  Stultz,  66  (}».  306; 
Rozet  V.  McClellan,  48  111.  345,  95 
AmD  651;  O'Neill  v.  Whigham,  87  Pa. 
S94;  Richardson  v.  Valley  of  Vir- 
ginia Ins.  Co.,  27  Oratt.  (68  Va.) 
749. 

[a]  -  lUMietioa  of  pl*4g«o^— Where 
stock  Is  pledged  to  secure  a  demand 
note,  and  'the  stock  is  to  be  sold  at 
the  discretion  of  the  pledgee,  it  la  no 
defense  to  an  action  on  the  note  that 
the  pledgee  retained  the  stock  until 
it  was  worthless,  since  he  was  not 
bound  to  sell  at  least  in  the  absence 
of  a  request  from  the  pledgor  to  do 
so.  Richardson  v.  Valley  of  Virginia 
Ins.  Co.,  27  Gratt.  (68  Va.)  749. 

87.  Renshaw  v.  Creditors,  40  La. 
Ann.  37,  3  S  403;  Jacquet  v.  His  Oed- 
itors,  37  La.  Ann.  863. 

88.  Droste's  Est.,  9  WklyNC  (Pa.) 

88.     Chapman  v.  Gale,  32  N.  H.  141. 

90.  See  generally  Pledges  [31  Cyc 
873  et  seq]. 

81.  U.  S. — Smith  V.  Lee,  84  Fed. 
667. 

Cal. — Williams  v.  Youtz,  172  P 
383;  Williams  v.  Parker,  80  Cal.  A. 
71,   167   P  660. 


BoTocation;  snivlvaL  The  pledgee's  right  to  sell 
the  stock  upon  default  is  a  power  coupled  with  an 
interest  and  is  not  revoked  by  the  pledgor's  insol- 
vency,*' or  death;**  and  upon  the  death  of  the 
pledgee  it  survives  to  his  personal  representatives.** 

[$  1131]  (2)  Demand  of  Paym«it.><>  Unless 
the  contract  give^  the  pledgee  power  to  .sell  without 
demand,**  or  unless  the  debt  is  payable  at  a  fixed 
date.*'  the  pledgee  is  not  entitled  to  sell  the  stock 
for  default  in  payment  of  the  debt  secured  until  he 
has   demanded   payment  of  the   pledgor,**  pr  his 

Ga. — ^Thornton  v.  Martin,  116  Ga. 
116,  42  SB  348. 

Iowa. — Carson  v.  Iowa  City  Gas- 
Llght  Co.,  80  Iowa  638,  45  NW  1068. 

N.  Y.— Wilson  V.  Little,  2  N.  Y. 
443,    51   AmD   307. 

,  83.  Sharpe  -  v.  Birmingham  Nat. 
Bank,  87  Ala.  644,  649,  7  S  106;  SUte 
Nat  Bank  v.  Baker,  128  111.  533,  21 
NE  510,  4  LRA  586. 

"If  there  is  a  stipulated  day  fbr 
payment,  demand  of  payment  Is  not 
required;  notice  of  the  sale  being 
considered  as  equivalent  to  a  de- 
mand." Sharpe  v.  Birmingham  Nat. 
Bank,  supra. 

83.  U.  S.— Bell  V.  Mills,  123  Fed. 
24,  59  CCA  104;  Canfield  v.  Minneap- 
olis Agricultural,  etc.,  Assoc,  14  Fed. 
801,  4  McCrary  646  [aft  121  U.  S. 
296,  7  set  887,  SO  L.  ed.  962]. 

Ala. — Nabrlng  v.  Mobile  Bank,  68 
Ala.  204. 

Conn. — Stevens  v.  Hurlbut  Bank, 
31  Otnn.   146. 

111. — State  Nat.  Bank  v.  Baker,  128 
111.  633,  21  NE  510,  4  LRA  586;  Rozet 
V.  McClellan,  48  111.  346,  96  AmD 
551;  Hughes  v.  Barrel!,  167  111.  A. 
100. 

Iowa. — Carson  v.  Iowa  City  Gas- 
Llght  Co.,  80  Iowa  638,  45  NW  1068. 

Ky.-7-LoulBvllle  Banking  Co.  v.  W. 
H.  Thomas,  etc.,  Co.,  68  SW  2,  24 
KyL  115  [reh  den  69  SW  1078,  24 
KyL    811]. 

Md. — Maryland  F.  Ins.  Co.  v.  Dal- 
rymple,  26  Md.  242,  89  AmD  779. 

N.  Y. — Bryan  v.  Baldwin,  62  N.  Y. 
282;  Markham  v.  Jaudon,  41  N.  Y. 
236  [rev  49  Barb.  462,  3  AbbPrNS 
286];  Wilson  v.  Little,  2  N.  Y.  443,  51 
AmD  307;  Genet  v.  Howland,  46  Barb. 
560,  30  HowPr  360:  Bro-wn  v.  Ward, 
10  N.  Y.  Super.  660,  9  HowPr  497. 

Oh. — Bates  v.  Wiles,  1  Hatidy  632, 
12  Oh.  Dec.   (Reprint)   274. 

Okl. — ^Ardmore  State  Bank  v.  Ma- 
son, 30  Okl.  568,  120  P  1080,  39  LRA 
NS  292. 

Pa. — Blood  V.  Erie  Dime  Sav.,  etc., 
Co.,  164  Pa.  96,  30  A  862. 

R.  I.— Earle  v.  Grant,  14  R.  I.  288. 

W.  Va, — Crawford  v.  Le  Fevre.  78 
W.  Va,  73,  88  SE  1087. 

[a]  BwBoienoy  of  flMnsna  (1) 
The  use  of  the  word  "demand"  is  not 
necessary  where  it  appears  that  the 
pledgee  htLS  been  in  correspondence 
with  the  pledgor  urging  payment  of 


the  debt  Carson  v.  Iowa  City  Oas- 
Llght  Co.,  80  Iowa  638,  45  NW  1068. 
(2)  An  unsigned  notice  left  at  the 
pledgor's  office  stating  that  if  a  cer- 
tain part  of  the  loan^  is  not  paid,  the 
pledge  will  be  "used"  does  not  con- 
stitute a  sufficient  demand  of  pay- 
ment Genet  v.  Howland,  45  Barb. 
(N.  Y.)    560,  SO  HowPr  860. 

[b]  irotloe  of  saU  OimUatuUhiUL. 
—"The  rule  at  common  law  was. 
that  the  pledgee  must  give  notice  to 
the  pledgor  to  redeem,  before  he 
could  sell.  ...  It  is  obvious  that  the 
purpose  of  this  was  different  from 
that  of  giving  notice  of  sale.  It 
was  to  inform  the  pledgor  that  the 
pledgee  would  then  proceed  to  ter- 
minate all  Indulgence  —  that  the 
pledgor  must  then  act,  or  his  prop- 
erty, would  be  lost^while  notice  of 
the '  sale  was  to  Invite  competition, 
and  thereby  secure  the  best  price  at- 
tainable by  a  sale."  State  Nat.  Bank 
V.  Baker,  128  111.  633,  539,  21  NE 
610,   4  LRA  686 
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personal  representative,**  and  given  him  a  reason- 
able time  in  which  to  redeem;**  and  it  has  been 
held  that  sach  demand  is  necessary,  even  though 
the  pledgee  may  sell  without  notice  of  Bale.*" 

[i  1132]  (3)  Notice  of  Sale.  The  pledgee  must 
also  give  the  pledgor  reasonable  notice  of  the  time 
and  place  of  sale,'^  unless  it  has  been  expressly 
agreed  that  a  sale  may  be  made  without  such  no- 
tice,** or  unless  the  pledgor  has  waived  his  right 
to  notice,'*  or  cured  defects  in  the  sale  as  to  no- 
tice or  publicity  by  subsequent  conduct  amounting 
to  a  ratification.^  A  sale  without  such  notice  or 
waiver  of  notice  amounts  to  a  conversion,*  unless 
the  pledgor  elects  to  treat  the  sale  as  ill^;al,  in 
which  case  there  is  no  sale  and  therefore  no  c<>n- 
'  128  Fed.   24,  69 


94.    Bell  T.  Mills, 
CCA  104. 

66.  Conn. — Stevens  v.  Hurlbut 
Bank,  31  Conn.  146. 

111. — State  Nat.  Bank  ▼.  Baker,  128 
111.  533,  21  NE  510.  4  LRA  68S. 

Md. — Maryland  F.  Ins.  Co.  v.  t>al- 
rymple,   26    Md.   242,    89    AmD    779. 

N.  Y. — Qenet  v.  Howland,  46  Barb. 
560,   30   HowPr  S60. 

Pa. — Conyngham's  App.,  67  Pa.  474. 

W.  Va. — Crawford  v.  Le  Fevre,  78 
,W.  Va.  73,   88  SB  1087. 

And  see  cases  supra  note  93. 

96.  Wilson  V.  Little,  2  N.  T.  443, 
61  AmD  307;  Brass  v.  Worth,  40 
Barb.  (N.  Y.)  648;  Bates  ▼.  Wiles,  1 
Handy  632.  12  Oh.  Dec.  (Reprint) 
274. 

97.  V.  S.— Bell  V.  Hills,  123  Fed. 
24,  69  CCA  104;  Canfleld  v.  Mlnne^>- 
olls  Agricultural,  et&,  Assoc,  14 
Fed.  801,  4  McCrary  646  [all  121 
U.   S.   296,  7  set  887,  30   L..  ed.   962]. 

Ala. — Sbarpe  v.  BlrmlnKham  Nat. 
Bank,  87  Ala.  644,  7  S  106;  Nabrlng 
V.  Mobile  Bank.  68  Ala.  204. 

Cal. — Colton  v.  Oakland  Sav.  Bank, 
137  Cal.  376,  70  P  226;  McAulay  v. 
Moody,  128  Cal.  202,  60  P  778;  dilld 
v.  HuKK.  41  Cal.  619;  Williams  v. 
Parker,  30  Cal.  A.  71,  167  P  550. 

Conn. — Stevens  t.  Hurlbut  Bank, 
SI   Conn.    146. 

111. — State  Nat.  Bank  v.  Baker,  128 
Ul.  633.  21  NB  510,  4  LRA  686;  Roset 
V.  McCIellan,  48  III.  346,  96  AmD  661; 
HuKhes  V.  Barren,  167  111.  A.  100. 

iCy.^Louisvine  Banking  Co.  v.  W. 
H.  Thomas,  68  SW  2,  24  KyL  115 
[reh   den   69   SW  1078,   24  KyL   811]. 

Md. — Bryson  v.  Rayner,  26  Md. 
424,   90  AmD  69. 

Mass. — QulnsburK  v.  H.  W.  Downs 
Co..  166  Mass.  467,  43  NE  195,  52 
AmSR  625. 

Mich. — Feige  v.  Burt,  118  Mich. 
243,  77  NW  928,  74  AmSR  390. 

Nebr. — Brown  v.  Omaha  Hotel  As- 
soc,  63  Nebr.  181,  88  NW  175. 

N.  Y. — Brooklyn  Bank  v.  Barnaby, 
197  N.  T.  210,  90  NE  884,  27  LRANS 
843  [rev  126  App.  Dlv.  936,  110  NYS 
1123  (aft  57  Misc.  196,  107  NYS 
684)];  Smith  v.  Savin,  141  N.  Y.  315. 
36  NE  338;  Bryan  v.  Baldwin,  52 
N.  Y.  232;  Markham  v.  Jaudon,  41 
N.  Y.  235;  Treadwell  v.  Clark,  114 
App.  Dlv.  493.  100  NYS  1  [att  190 
N:  Y.  51,  82  NB  605];  McCutcheon  v. 
Dlttman,  23  App.  Dlv.  285,  48  NYS 
360  [mod  on  other  grounds  164  N.  Y. 
355,  68  NB  97];  McNeil  v.  New  York 
Tenth  Nat.  Bank,  56  Barb.  59  [mod 
on  other  grounds  46  N.  Y,  325,  7 
AmR  341];  Genet  v.  Howland,  45 
Barb.  560,  30  HowPr  360;  Brass  v. 
Worth,  40  Barb.  648;  Gruman  v. 
Smith,  44  N.  Y.  Super.  389  [rev  on 
other  grounds  81  N.  Y.  25];  Brown  v. 
Ward,  10  N.  Y.  Super.  660.  9  HowPr 
497. 

Oh. — Bates  v.  Wiles,  1  Handy  632, 
12   Oh.  Dec.    (Reprint)    274. 

Pa. — Jeanes"  App.,  116  Pa.  673,  11 
A  862,  2  AmSR  624;  Conyngham's 
App.,  67  Pa.  474. 

R.  I.— Earle  v.  Grant,  14  R.  I.  228. 

W.  Va. — Crawford  v.  Le  Fevre,  78 
W.  Va.  73,  88  SB  1087. 

[a]     At  oonuaon  law  a  pledgee  of 


stocks  and  bonds  given  toTiIm  as  col- 
lateral for  a  debt  which  the  pledgor 
owes  him  may  sell  the  collateral,  and 
apply  the  proceeds  only  on  reason- 
able notice  to  the  debtor  after  the 
maturity  of  the  debt  Brooklyn  Bank 
V.  Barnaby,  197  N.  Y.  210,  90  NE 
884,  37  LRANS  843  [rev  126  App.  Dlv. 
936,  W)  NYS  11231.  ^  „,    „  .. 

9&  U.  S. — Bmlth  V.  Lee,  84  Fed. 
657. 

Cal.— Williams  v.  Paiker,  30  Cal. 
A.  71.  157  P  560.  „      , 

Conn. — Stevens  v.  Hurlbut  Bank, 
31  Conn.  146. 

Qa. — Thornton  ▼.  Martin,  116  Ga. 
116,  42  SB  348.' 

111. — State  Nat.  Bank  ▼.  Baker,  128 
III.  633,  21  NE  610,  4  LRA  686. 

Iowa. — Carson  v.  Iowa  City  Gas- 
Light  Co.,  80  Iowa  638,  46  NW  1088. 

Md. — Baltimore  Marine  Ins.  Co.  v. 
Dalrymple,  25  Md.  269;  Msryland  F. 
Ins.  Co.  V.  Dalrymple,  26  Md.  242,  89 
AmD  779. 

N.  Y. — Brooklyn  Bank  v.  Barnaby, 
197  N.  Y.  210,  90  NE  834,  27  LRANS 
843  [rev  128  App.  Dlv.  936,  110  NYS 
11281;  Wicks  v.  Hatch,  62  N.  Y.  635 
raft  38  N.  Y.  Super.  95];  Stenton  v. 
Jerome,  54  N.  Y.  480;  Greene  v.  Fa- 
ber,  158  App.  Dlv.  149,  143  NYS  27; 
Genet  v.  Howland;  45  Barb.  660,  80 
HowPr   360. 

Okl. — Ardmore  State  Bank  v.  Ma- 
son, 30  Okl.  668,  120  P  1080,  39  LRA 
NS  292 

Pa.— Conyngham's  App.,  67  Pa. 
474;  Elbert  v.  Patten,  2  Pa.  Co.  70; 
Elbert  v.  Jeanes,  2  Pa.  Co.  67. 

R.  I. — Earle  v.  Grant,  14  R.  I.  228. 

[a]  Bale  of  subctltiited  stook. — 
A  person  who  substitutes  stock 
owned  by  him  for  that  pledgred  by 
another  cannot  claim  that  he  did  not 
know  that  under  the  terms  of  the 
pledge  aa  originally  made,  the  stock 
was  subject  to  a  public  or  private 
sale  without  advertisement  or  notice, 
where  the  substitution  was  under 
such  circumstances  as  to  lead  the 
pledgee  to  believe  that  there  had 
been  an  exchange  between  the  par- 
ties and  that  the  substituted  shares 
were  the  property  of  the  pledgor  to 
be  dealt  with  as  those  originally 
pledged.     Smith  v.  Lee,   84  Fed.   567. 

99.     Barle  v.  Grant,  14  R.  I.  228. 

1.  Colton  V.  Oakland  Sav.  Bank, 
137  Cal.  376,  .70  P  226;  Hill  v.  Finlgan, 
77  Cal.  287,  19  P  494,  11  AmSR  279; 
Child  v.  Hugg,  41  Cal.  619;  Downer 
V.  Whittler,  144  Mass.  448,  11  NE 
585;  Barle  v.  Grant.  14  R.  I.  228. 

a.  Conn. — Stevens  v.  Hurlbut 
Bank,  31  Conn.  146. 

Mich. — Felge  v.  Burt,  118  Mich. 
243,  77  NW  928,  74  AmSR  390. 

N.  Y. — Content  v.  Banner,  184 
N.  Y.  121.  76  NE  913,  6  AnnCaa  106 
[rev  96  App.  Dlv.  625,  88  NYS  1095]: 
Baker  v.  Drake,  66  N.  Y.  518,  23  AmR 
80;  Markham  v.  Jaudon,  41  N.  Y. 
235  [rev  49  Barb.  462,  3  AbbPrNS 
286];  Treadwell  v.  Clarke,  114  App. 
Dlv.  493,  100  NYS  1  [aft  190  N.  Y. 
51,  82  NB  605];  Ogden  v.  Lathrop,  36 
N.  Y.  Super.  73,[rev  on  facts  65  N.  Y. 
158];  Morgan  v.  Jaudon,  40  HowPr 
366. 

Pa. — Conyngham's  App.,  67  Pa.  474. 


version,*  or  unless  the  pledgee  himself  becomes  the 
purchaser,  so  that  he  is  able  to  return  the  stock,  and 
then  gives  notice  of  his  intention  to  sell.*  An  owner 
whose  stock  has  been  wrongfully  pledged  by  an- 
other is  entitled  to  timely  notice  of  a  sale  of  his 
stock.* 

Snffldeiiey  -  of  notipOw  Unless  the  pledgor  has 
actual  knowledge  of  the  intended  sale,*  personal 
notice  thereof  must  be  given  to  him,^  or  his  per- 
sonal representative,*  that  a  sale  of  the  stock  is  to 
be  made  and  of  the  time  and  place  of  sale,*  and 
the  notice  must  be  given  a  reasonable  time  before 
sale  so  that  the  pledgor  may  have  an  opportunity 
to  protect  bis  interests.^** 

Wash. — Richardson  v.  Foster,   106 
Wash.    57,    170   P  ««1. 
'  And  see  cases  supra  note  97. 

[a]  amoaat  chacfMbltX*  to  plaOfM. 
—The  pledgee  Is  chargeable  with 
what  would  have  been  received  had 
he  retained  the  stock  until  the  equity 
of  redemption  had  been  foreclosed  by 
notice  according  to  law.  Conyng- 
ham's App.,  57  Pa.  474. 

OoBTenloa  of  atook  boCoM  OafMOt 
see  supra  i  1123. 

8.     Bryan  y.  Baldwin,  62  N.  Y.  232. 

4.  Terry  v.  Birmingham  NaL 
Bank,  93  Ala.  699,  9  8  298,  80  AmSR 


87. 

6.  Le  Marchant  v.  Moore,  150 
N.  Y.  209.  44  NB  779. 

6.  Earle  v.  Grant,  14  R.  I.  228: 
Crawford  v.  Le  Fevre,  78  W.  Va.  73, 
88   SB  1087. 

[a]  Tlie  names  &t  Um  j^t^gff"  vtA 
pledCM  may  be  omitted  Ifthe  pledg- 
or understands  that  the  stock  to  l>e 
sold  is  his.  Earle  v.  Grant,  14  R.  I. 
228 

7'.  Bell  V.  MUls,  123  Fed.  24,  69 
CCA  104;  Smith  v.  Savin,  141  N.  Y. 
315,  36  NE  388  [aft  69  Hun  311,  23 
NYS  668];  Bryan  v.  Baldwin,  5! 
N.  Y.  232;  Treadwell  v.  Clarke,  lU 
App.  Dlv.  493,  100  NTS  1  taft  190 
N.  Y.  61,  82  NB  605];  McCutcheon 
v.  Dlttman,  23  A^p.  Dlv.  286,  48  NYS 
360  [mod  on  other  grounds  164  N.  T.' 
356,  68  NE  97]-  Crawford  V.  Le 
F6vre.  78  W.  Va.  72,  88  SB  1087.  But 
see  Worthington  v.  Tormey,  34  Mil 
182  (holding  that  a  letter  addressed 
to  the  pledgor  at  the  proper  post  of- 
flce  Informinl;  him  that  the  stock 
would  be  sold  after  a  certain  date 
was  a  sufficient  notice  to  bind  liim 
notwithstanding  he  was  at  another 
place  on  the  day  the  letter  was  sent, 
and  a  personal  notice  might  by  the 
exercise  of  reasonable  diligence  have 
been   served  upon  him). 

[a]  Hewapaoer  adTertlMBWBt.— 
It  is  not  sufficient  notice  to  send 
the  pledgor  merely  a  newspaper  ad- 
vertisement of  an  auctioneer  enu- 
merating various  stocks  and  bonds, 
but  in  no  way  indicating  the  fact 
that  they  include  the  pledgor's  stock 
or  that  he  has  any  interest  in  the 
sale.  McCutcheon  v.  Dlttman,  23 
App.  Dlv.  286,  48  NYS  360  [mod  on 
other  grounds  164  N.  Y.  866,  58  NE 
97]. 

8.  Bell  -v.  Mills,  123  Fed.  24,  69 
CCA  104. 

[a]  Vadar  tlia  l«wa  of  Oallfoxala 
the  executors  of  a  deceased  pledgor, 
and  not  his  heirs,  are  the  proper  per- 
sons upon  whom  to  serve  notice  of 
sale  of  the  pledge.  Bell  v.  Mills, 
123  Fed.  24,  69  CCA  104. 

9.  Bell  V.  Mills,  123  Fed.  24,  59 
CCA  163;  Content  v.  Banner,  184 
N.  Y.  121,  76  NE  913,  6  AnnCas  104 
[rev  96  App.  Dlv.  625,  88  NTS  109S1; 
Markham  v.  Jaudon,  41  N.  Y.  235 
[rev  49  Barb.  462,  3  AbbPrNS  286]; 
Conyngham's  App.,  87  Pa.  474.  But 
see  Worthington  y.  Tormey.  34  Md. 
182  (holding  that  It  is  not  obligatory 
to  give  notice  of  the  place  of  sale). 

10.  Hughes  V.  Barren,  167  111.  A 
100;  Maryland  F.  Ins.  Co.  v.  Dalrym- 
ple,  25   Md.  243,   89   AmD  779;  Bryu 


For  later  aaaaa,  daralopmsnta  and  ehangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1132-1134] 


CORPORATIONS 


[140.  J.]    745 


WatTBT  of  right  to  sell  without  notice.  The 
pledgee  may  Waive  a  right  to  sell  without  notice 
which  was  given  him  nnder  the  contract*^  by  grUnt- 
ing  indefinite  indalgence  to  the  pledgor.'' 

[i  1133]  (4)  Time  and  Place  of  Sale.  The  sale 
need  not  be^made  promptly  upon  the  pledgor's  de- 
fanlt,'*  and  waiver  by  the  pledgor  of  notice  of  sale 
is  not  affected  by  the  pledgee's  delay  in  exercis- 
ing the  power  of  sale.^  The  sale  must  be  at  a  rea^- 
sonable  time  and  place,'"  but  the  pledgee  is  not 
bound  to  postpone  the  sale,  even  though  the  stock 
is  then  depreciated  in  value."  {The  pledgor  cannot 
claim  that  the  time  or  place  of  sale  was  improper 
where  he  makes  no  objection  thereto,  upon  receiving 
due  notice  thereof;'^  nor  is  he  entitled  to  a  judg- 
ment restraining  the  sale,  where  it  does  not  appear 
that  the  pledgee  is  violating  any  agreement  with 
him.'* 

[i  1134]  (5)  Manner  and  Condnct  of  Sal»— 
(a)  In  Qeneral  In  making  the  sale,  thcNpledgee  must 
act  in  good  faith,'"  and  with  a  reasonable  degree  of 
skill  and  diligence*'  to  obtain  whatever  the  stock 


is  worth  at  the  time  of  the  sale,  and  to  conserve  the 
pledgor's  ri^ts  and  interests,*'  so  far  as  is  con- 
sistent with  bis  own  protection;**  but  he  is  not  re-^ 
quired  to  exercise  the  same  care,  prudence,  and  dili- 
gence that  a  prudent  man  would  exercise  in  the 
sale  of  his  own  property.**  Where  the  sale  is  made 
illegally,**  or  where  due  regard  is  nOt  paid  to  the 
interests  of  the  pledgor  and  due  care  is  not  exer- 
cised, whereby  the  stoc^:  is  sacrificed  to  the  injury 
of  the  pledgor,  the  sale  may  be  set  aside,*^  or  the 
pledgee  may  be  required  to  account  for  any  loss  due 
to  his  carelessness  or  bad  faith;*'  but  if  he  acts 
striotly  within  his  rights  in  making  the  sale,  he  is 
accou^able  only  for  the  amount  actually  received 
by  him.2' 

Sale  of  part  or  alL  The  pledgee  is  not  bound  to 
divide  a  certificate  and  sell  it  in  small  lots,*^  but 
where  a  number  of  certificates  are  pledged,  the 
pledgee  may  sell  a  part  of  the  certificates  or  all  of 
them  if  the  proceeds  of  a  part  will  not  satisfy  the 
debt,**  and  if  he  elects  to  sell  them  separately,  he 
must  stop  selling  when  the  proceeds  are  sufficient  to 


V.  Baldwin,  62  N.  Y.  233;  Markham  v. 
Jaudon,  41  N.  T.  285  [rev  49  Barb. 
462,  3  AbbPrNS  286] ;  Crawford  v.  Le 
Fevre,  78  W.  Va.  78,  88  SB  1087. 

[a]  ITotla*  bald  ntmoaktOm. — ^Ten 
days'  notice  of  tb«  time,  the  place, 
and  terms  of  sale  of  pledged  corpo- 
rate stock  is  reasonable  and  suffl- 
cient.  Crawford  v.  Le  Fevre,  78  W. 
Va.    73,    88    8B   1087. 

IX.  Furber  v.  National  Metal  Co., 
118  App.  Div.  263,  103  NTS  490  [aS 
193  N.  T.  622  mem,  86  NB  1124 
mem}. 

la.  Furber  v.  National  Metal  Co., 
118  App.  Div.  268,  103  NYS  490  [aff 
193  N.  T.  622  mem,  86  NB  1124 
meml.  But  see  Thornton  v.  Martin, 
116  Ga.  116,  42  SB  348  (holding  that 
evidence  that  two  or  three  days  be- 
fore the  sale,  the  pledgee  notified  the 
maker  of  the  note  secured  that  he 
wanted  to  collect  the  note  within  a 
short  time,  and  the  maker  replied 
that  he  was  ready  to  pay  whenever 
the  pledgee  wished,  is  insufficient  to 
sho-w  an  agreement  to  postpone  the 
sale   until  further  notice). 

13.  Oa. — Thornton  v.  Martin,  118 
Ga.   115,   42  SB  348. 

Iowa. — Robinson  v.  Hurley,  11 
Iowa    410,    79    AmD  497. 

Mass. — Newsome  v.  Davis,  1S3 
Mass.  343. 

Okl. — Dunbar  v.  Commercial  Blec- 
trlcal  Supply  Co..  82  Okl.  634,  123  P 
417. 

Tex. — Tombler  v.  Palestine  Ice  Co., 
17   Tex.  Civ.  A.  696,  43  SW  896. 

[al  After  deM  baxrcd  by  Umita- 
Haau  "It  la  generally  held  that  a 
pledgee,  notwithstanding  the  debt 
wbich  the  pledge  is  given  to  secure 
may  be  barred  by  limitation,  may  en- 
force the  payment  of  his  debts 
through  the  sale  of  the  property,  if 
such  right  be  originally  given  by  the 
contract  of  the  parties."  Tombler  v. 
Palestine  Ice  Co.,  17  Tex.  Civ.  A.  696, 
<02,   43   SW   896. 

'  [bl  Belay  not  ovsatliw  llaMUty. — 
A  delay  In  making  the  sale,  where 
the  terms  of  the  contract  are  not 
broken,  does  not  create  a  liability 
on  the  part  of  the  pledgee  for  the 
value  of  the  stock.  Dunbar  v.  Com- 
mercial Blectrlcal  Supply  Co.,  32  Okl. 
«34,  123  P  417. 

14.  Thornton  v.  Martin,  116  Ga. 
116,  42  SB  348^  Robinson  v.  Hurley, 
11  Iowa  410,  79  AmD  497. 

1ft.  Thornton  v.  Martin,  116  Ga. 
115,  42  SB  348;  Guinzburg  v.  H.  W. 
Downs  Co.,  166  Mass.  467,  43  NB  196, 
62  AmSR  626. 

Ta]  Ooaatjrii— Where,  as  collateral 
security  for  a  note,  the  maker 
pledges  railroad  stock,  and  gives  the 
pledgee  full  powers  of  sale,  ther  sale 
need  not  be  made  in  the  county  in 


which  the  railroad  is  situated,  espe^ 
dally  where  the  note  is  dated  and 
made  payable  in  another  county,  in 
which,  also,  the  maker  resides. 
Thornton  v.  Martin,  118  Ga.  116,  43 
SB  848. 

16.  Cal. — Griffin  v.  Smith,  171  P 
92;  Hudgens  v.  Chamberlain,  161  Oal. 
710,  120  P  422. 

Ky. — Louisville  Banking  Co.  v.  W. 
H.  Thoipas,  etc..  Co.,  68  SW  2,  24 
KyL  115  [reh  den  69  SW  1078,  24 
KyL  811]. 

Xa. — Rasch'v.  His  Creditors,  1  La. 
Ann.   31. 

Mass.  —  Newsome  v.  Davis,  133 
Mass.  343. 

N.  Y. — Greene  v.  Faber,  168  App. 
Div.   149,   143   NYS   27. 

Tex.— King  v.  Texas  Banking,  etc., 
Co.,  68  Tex.  669. 

17.  Guinxburg  v.  H.  W.  Downs 
Co.,  165  Mass.  467,  43  NB  196,  62 
AmSR  525;  WUloughby  v.  Comstock, 
3  Hill   (N.  Y.)   889. 

1&  MacFarland  ▼.  New  York  Lib- 
erty Nat.  Bank,  166  NYS  393. 

19.  n.  S. — Smith  V.  Lee,  84  Fed. 
567. 

Ala. — ^Adama  v.  Adams,  73  S  984. 

Cal. — Hudgens  v.  Chamberlain,  161 
Cal.  710,  120  P  422. 

Md. — Manning  v.  Shrlver,  79  Md. 
41     28  A  899 

Mo. — Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  319,  81  SW  171;  Schaaf 
V.  Fries,  90  Mo.  A.  Ill;  Schaat  v. 
Fries,  77  Mo.  A  846. 

N.  Y.— Field  V.  Leavltt,  87  N.  T. 
Super.  215. 

Okl, — Dunbar  v.  Comnterclal  Blec- 
trical  Supply  Co..  32  Okl.  684,  123  P 
417. 

Pa. — Dwlght  V.  Singer,  27  Pa.  Su- 
pen  119. 

Utah. — Foote  v.  Utah  Commercial, 
etc.,  Bank,  17  Utah  283,  64  P  104. 

[a]  ninatntlOB. — Where  stock  is 
pledged  under  an  agreement  giving 
the  pledgee  the  right  to  sell  at  pub- 
lic or  private  sale  without  advertise- 
ment or  notice,  at  his  discretion,  the 
pledgor  cannot  compel  an  accounting 
by  the  pledgee  and  purchasers  of  a 
portion  of  the  stock,  or  the  estab- 
lishment of  a  trust  with  respect  to 
it,  because  of  the  fact  that  the  stock 
Is  sold  for  less  than  its  value,  when 
a,  short  time  prior  to  the  sale  other 
shares  of  the  pledged  stock  were 
sold  at  the  same  price  with  the  con- 
sent of  the  owner,  and  at  the  time 
of  the  latter  sale  neither  the  pledgee 
nor  the  purchaser  had  knowledge  of 
a  transaction  calculated  to  enhance 
its  value,  and  the  sale  was  conducted 
by  the  pledgee  in  good  faith  and  with 
regard  to  the  interests  of  the  owner. 
Smith  V.  Lee,  84  Fed.  557. 

[b]  xnnstntloii    of   bad   fattb.— 


Where  the  pledgee  and  another  sep- 
arate and  independent  pledgee  of  the 
same  kind  of  stock  conspire  jointly 
to  put  it  on  the  market  In  such  large 
quantities  as  to  create  a  panic  and 
force  down  the  price,  and  thus  buy 
it  at  less  than  its  true  value,  they 
are  liable  to  the  pledgor  for  the  dam- 
age. '  Hudgens  v.  Chamberlain,  161 
Cal.  710,  120  P  422. 

[c]  8a|«  to  parttonlar  pMaoa<— A  , 
pledgor,  -who  specially  consented  to 
a  sale  of  a  portion  of  stock  to  a  par- 
ticular person  at  a  price  proposed  by 
him,  win  not  be  allowed  in  equity 
to  assert  that  his  consent  extended 
only  to  sales  made  to  that  person, 
with  whom  be  claims  to  have  been 
an  interested  party,  and  with  whom 
he  shared  the  profits  at  the  expense 
of  his  creditors.  Smith  v.  Lee,  84 
Fed.  567. 

90.  Smith  V.  Lee,  84  Fed.  657: 
Jennings  v.  Moore,  189  Mass.  197,  75 
NB  214;  Guinzburg  v.  W.  H.  Downs 
Co.,  166  Mass.  467,  43  NB  195,  62 
AmSR  625;  Newsome  v.  Davis,  133 
Mass.  343. 

81.  Smith  V.  Lee,  84  Fed.  667; 
Sparhawk  v.  Drexel,  22  F.  Cas.  No. 
13,204,  12  NatBankrReg  450,  1  Wkly 
NC  (Pa.)  660.  And  see  cases  supra 
notes  19,  20. 

aa.  Sparhawk  v.  Drexel,  22  F.  Cas. 
No.  13,204,  12  NatBankrReg  460,  1 
WklyNC  (Pa.)  660. 

93.  Newsome  v.  Davis,  133  Mass. 
343 

94.  Brightson  V.  Claflln,  226  N.  T. 
469,  122  NBJ  468  [rev  173  App,  Div. 
967,  159  NYS  1102]. 

[a]  XUnatmtloa. — ^Where  it  is  un- 
lawful for  the  president  of  the  com- 
pany to  which  its  own  stock  had 
been  pledged  as  security  for  a  sub- 
scriber's notes  for  par  value  to  sell, 
m  forecloslngr  the  pledge,  stock  divi- 
dends which  had  aiccrued  and  were  in 
efCect  money,  his  misconduct  infects 
the  sale  of  the  pledged  stock,  and 
where  the  sale  is  an  entire  one  of 
both  stock  and  dividends,  the  whole 
transaction  is  unlawful  as  against 
the  pledgor.  Brightson  v.  Claflin,  225 
N.  Y.  469,  122  NE  458  [rev  178  App. 
Div.    967.    159    NYS    1102]. 

99.  Smith  V.  Lee,  84  Fed.  667;  Ha- 
gan v.  Continental  Nat.  Bank,  182 
Mo.  319,  81  SW  171. 

98.  Adams  v.  Adams,  (Ala.)  73  S 
984;  Jennings  v.  Moore,  189  Mass. 
197,  75  NE  214;  McKee  v.  Smith,  219 
Pa.  490,  88  A  1026;  Dwlght  v.  Singer, 
27  Pa.   Super.  119. 

97.  Berlin  v.  Eddy,    S3  Mo.    426. 

98.  Newsome  v.  Davis,  133  Mass. 
343. 

99.  Johnson  v.  Blxby,  252  Fed. 
103,  164  CCA  216,  1  ALR  669;  New- 
some  V.  Davis,  133  Mass.  343. 
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satisfy  all  possible  claims."*  Where  dividends  h*ve 
been  declared  on  stock,  but  have  not  yet  become 
payable,  a  proper  sale  of  the  stock  would  necessarily 
be  made  with  the  forthcoming  dividend  still  on  it;'* 
but  where  dividends  declared  have  been  paid  and 
have  passed  into  the  possession  of  the  pledgee,  they 
are  not  a  subject  of  rale.'* 

fiatiflcation.  .  Although  the  sale  is  conducted  iuv 
such  a  manner  as  to  render  it  invalid,  it  may  become 
binding  upon  the  pledgor  by  his  subsequent  ratifica- 
tion,'*  and  this  ratification  may  be  implied  from 
his  acts,"*  unless  he  was  without  full  knowledge 
of  the  facts  at  the  time  of  such  acts.'" 

[i  1135]  (b)  Public  and  Private  Sale.  As  a 
general  rule  the  sale  must  be  at  public  auction,"' 
after  proper  public  notice  thereof,'^  even  fnough 
under  the  contract  notice  to  the  pledgor  is  not  re- 
quired."* A  private  sale  is  not  binding  on  the 
pledgor,**  unless  it  is  authorized  by  the  contract;*" 
and  the  contract  may  expressly  provide  that  the 
stock  may  be  sold  at  either  public  or  private  sale,** 
without  advertisement.**    But  the  pledgee  need  not 

30.  Johnson  v.  BIzby,  252  Fed. 
103,  164  CCA  215,  1  ALR  669. 

31.  Brightson  v.  Claflln,  226  N.  T. 
469,  122  NE  468  frev  173  App.  Div, 
967,    159    NYS    11021, 

BrightBon  v.  Claflln,  226  N.  T. 


469,    122   NB   458    [rev  173  App.  Div. 
967,   159   NYS   1102]. 

33.  Child  V.  Hugg,  41  Cal.  519; 
Brass  v.  Worth,  40  Barb.  (N.  T.) 
648. 

■attflMition  of  aale  wttlioirt  aotlo* 
■  see  supra  S  1132. 

34.  Hill  V.  Flnlgan,  77  Cal.  267,  19 
P  494,  11  AmSR  279;  Lafltte  v.  God- 
chaux,  85  La.  Ann.  1161;  Downer  v. 
Whlttier,  144  Mass.  448,  11  NJB  686; 
Earie   v.    Qrant,    14   R.   I.    228. 

35.  Bharpe  v.  Birmingham  Nat. 
Bank,  87  Ala.  644,  7  8  106-  Smith  v. 
Savin,  141  N.  Y.  315,  36  NB  338  [alt 
69  Hun  311,  23  NYS  568,  30  AbbNCas 
192]. 

38.  Ala. — Sharpe  v.  Birmingham 
Nat.  Bank,  87  Ala.  644.  7  S  106. 

Cal. — McAulay  y.  Moody,  128  Gal. 
202,  60  P  778. 

Colo. — Morgan  v.  Dod,  8  Colo.  651. 

Md. — Brysoii  v.  Rayner,  26  Md.  424, 
90  AmD  69:  Baltimore  Mar.  Ins.  Co. 
V.  Dalrymple,  25  Md.  269;  Maryland 
F.  Ins.  Co.  v.  Dalrymple,  26  Md.  242, 
89  AmD  779. 

Mass. — Fletcher  v.  Dickinson,  7  Al- 
len 23;  Washburn  v.  Pond,  2  Allen 
474. 

Mo. — ^Hagan  v.  Continental  Nat. 
Banlc,  182  Mo.  319,   81   SW  171. 

N.  Y. — Treadwell  v.  Clarke,  114  App. 
Div.  493,  100  NYS  1  [alt  190  N.  Y. 
61,  82  NE  505];  Genet  T.  Howland, 
45  Barb.  560,  30  HowPr  360;  Rankin 
V.  McCuUough,  12  Barb.  103;  Dykers 
V.  Allen,  7  HUl  497,   42  AmD  87. 

Pa, — Jeanes'  App.,  116  Pa.  673,  11 
A  862,  2  AmSR  624;  Conynsham's 
App.,  67  Pa.  474. 

R.  I. — ^Earle  v.  Orant,  14  R.  I.  228. 

Wash. — Nagel  v.  Ham,  88  Wash.  99, 
152  P  520. 

37.  Bell  V.  Mills.  123  Fed.  24,  59 
CCA  104;  Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  819,  81  SW  171;  Rich- 
ardson V.  Foster,  100  Wash.  67,  170 
P  321;  Nagel  v.  Ham,  88  Wash.  99, 
162  P  520. 

[a]  Wliar*  bo  miUlo  notloa  la 
ftven  and  the  sale  Is  invalid  by  rea- 
son thereof,  the  corporation  may  re- 
fuse to  transfer  the  stock  upon  its 
books.  Indiana,  etc.,  R.  Co.  v.  Mc- 
Kernan,  24  Ind.  62;  Nagel  v.  Ham,  88 
Wash.  99,   152  P  520. 

[b]  BaScianoT  of  iiotlefc  It  is 
not  necessary  that  the  published  no- 
tice shall  state  that  the  stock  Is 
pledged  or  that  It  Is  the  property  of 
the  pledgor  where  that  Is  not  shown 
to  be  usual  at  the  place  of  sale.  Bell 
V.  Mills,   123  Fed.   24,   59   CCA  104. 


[c]  A  maQed  aotto*  to  a  pledgor, 
with  no  public  notice,  is  insufficient 
notice  of  sale,  and  the  pledgee  is  lia- 
ble in  conversion  for  Its  value.  Rich- 
ardson V.  Foster,  100  Wash.  67,  170 
P  321. 

38.  Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  819,  81  SW  171. 

39.  See  cases  supra  note  36. 

40.  U.  S. — Smith  V.  I>ee,  84  Fed. 
567. 

Ga. — ^Thornton  v.  Martin,  116  Oa. 
115,   42   SB  348. 

Md. — Bryson  V.  Rayner,  26  Md.  424, 
90   AmD  69. 

Okl. — Ardmore  State  Bank  v.  Ma- 
son, 30  Okl.  668,  120  P  1080,  39  LRA 
NS  292. 

Fa. — Jeanes*  App.,  116  Fa.  573,  11 
A  862,  2  AmSR  624. 

[a]  A  ■tatnt*  cevdztaur  a  yoMla 
■ala  is  for  the  benefit  of  the  pledgor, 
and  he  may  waive  by  stipulation  the 
public  sale,  and  in  that  event  a  pri- 
vate sale  is  valid.  Ardmore  State 
Bank  v.  Mason,  30  OkL  668,  124  F 
1080,   39   LRANS   292. 

41.  U.  S. — Smith  V.  Lee,  84  Fed. 
557. 

Qa. — Thornton  v.  Martin,  116  Oa. 

115,  42  SE  348. 

Iowa, — Carson  v.  Iowa  City  Gas- 
Light  Co.,  80  Iowa  638,  46  NW  1068. 

Md. — Bryson  v.  Rayner,  25  Md.  424, 
90   AmD    69.  ' 

Mo. — ^Hagan  v.  Continental  Nat. 
Bank.  182  Mo.  319,  81  SW  171. 

N.  T. — ^Brooklyn  Bank  v.  Bamaby. 
197  N.  Y.  210,  90  NE  834,  27  LRANS 
843  [rev  126  App.  Div.  936,  110  NYS 
1123];  Genet  v.  Howland,  46  Barb. 
560,  30  HowPr  360. 

Utah. — Foote  v.  Utah  Commercial, 
etc..  Bank,  17  Utah  283,  fi4  P  104. 

43.     Thornton    v.    Martin,    116    Qa. 

116,  42   SE   348. 

43.  Earle  v.  Grant  14  R.  I.  228. 

44.  Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  319,  81  SW  171;  Brass 
V.  Worth,  40  Barb.  (N.  Y.)  648;  Ran- 
kin V.  MoCullough,  12  Barb.  (N.  Y.) 
103;  Castello  v.  Albany  City  Bank,  1 
NYLegObs  25;  Dykers  v.  Allen,  7 
Hill  (N.  Y.)  497,  42  AmD  87.  See 
Child  V.  Hugg,  41  Cal.  619  (where  the 
question  was  raised  but  not  decided). 

45.  Greene  v.  Faber,  158  App.  Div. 
149,  143  NYS  27;  Rankin  v.  MoCul- 
lough, 12  Barb.  (N.  Y.)  103;  Castello 
V.  Albany  City  Bank,  1  NYLegObs 
26;  Dykers  v.  Allen,  7  Hill  (N.  Y.) 
497,  42  AmD  87.  But  see  Wlllough- 
by  v.  Comstock,  3  Hill  (N.  Y.)  389 
(holding  that,  where  the  contract 
contained  no  restriction  as  to  the 
manner  of  sale,  and  no  established 
custom  was  proved  in  the  case,  the 
sale  was  properly  made  at  the  board 
of  brokers). 


pat  the  'certifloates  on  exhibition  or  advextiae  them 
where  they  can  be  seen  before  selling,  as  persons 
desirous  of  buying  the  stock  can  inform  themselves 
by  inquiry  rather  than  by  inspection.** 

Sale  on  board  or  eKchange.  As  a  general  rule  a 
sale  at  a  brokers'  or  merchants'  board  or  exchange, 
which  the  public  are  not  permitted  to  attend,  is  re- 
garded as  a  private  sale  and  hence  is  not  binding  on 
the  pledgor,**  unless  such  mode  of  sale  is  authorized 
by  the  contract,**  or  by  custom,**  or  unless  the  sale 
is  advertised  as  a  public  sale,  and  the  room  where  it 
takes  place  is  open  to  the  public  when  the  sale  oc- 
curs.*^ It  has  been  held,  however,  that  a  sale  pub- 
licly and  fairly  made  at  such  a  board  where  sellers 
and  buyers  commonly  resort  to  buy  and  sell  is 
valid.** 

[$  1136]  (6)  Pledgee  as  Purchaser.  As  a  gen- 
eral rule  the  pledgee  cannot  become  a  purchaser  of 
the. stock  pledged  at  a  sale  thereof  by  him,**  unless 
the  pledgor  either  by  the  terms  of  the  contract  or 
otherwise  consents  to  his  doing  so.*"  But  this  rule 
does  not  prevent  the  pledgee  from  lawfully  agreeing 

46.  Wicks  V.  Hatch,  <2  N.  T.  535; 
Brown  V.  Ward,  10  N.  T.  Super.  660, 
9  HowPr  497:  Colket  v.  Ellis,  10 
Phlla,  (Pa.)  375. 

47.  Earle  v.  Grant.  14  R.  I.  228. 

48.  Baltimore  Mar.  Ins.  Co.  y.  Dal- 
rymple, 36  Md.  269;  Maryland  F.  Ins. 
Co.  y.  Dalrymple,  25  Md.  242.  89  AmO 
779.  See  Sparhawk  v.  Drezel.  22 
F.    Cas.   No.   13.204,   12   NatBankrReg 


450,  470,  1  WklyNC  (Pa.)  560  (where 
the  court  said:  "As  to  the  mode,  I 
am  not  aware  of  any  reason  that  the 
sales  should  have  been  by  auction. 
On  the  contrary,  I  think  that,  con- 
sidering the  nature  of  the  securities, 
this  would  not  have  been  an  advan- 
tageous mode  of  disposing  of  them 
if  there  was  a  fair  market,  for  them 
at  the  stock  exchange  or  brokers' 
board,  where  the  ruling  prices  ordi- 
narily fix  the  standard  value,  from 
time  to  time,  of  such  securities.  If 
the  times  of  sale  were  proper,  this 
mode  was  unobjectionable"). 

43.  U.  S.— Kansas  aty  First  Nat 
Bank  v.  Rush,  86  Fed.  689,  29  CCU. 
333. 

Ala. — Sharpe  v.  Birmingham  Nat 
Bank,  87  AU.  <44.  7  S  106. 

Cal. — ^Hudgens  v.  Chamberlain.  161 
Cal.  710,  120  F  422;  Wright  v.  Ross, 
36  C^al.  414. 

Ga.— Reld  v.  Caldwell.  110  Ga.  481. 
36    SE   684. 

III.— Wetherell  ▼.  Johnson.  208  ni. 
247,  70  NE  229. 

Md. — Baltimore  Marine  Ins,  C!o.  v. 
Dalrymple,  26  Md.  269. 

Mass. — Middlesex  Bank  v.  Miiiot  4 
Mete.  325. 

N.  Y.— Bryan  v.  Baldwin.  52  N.  T. 
232;  Sisson  v.  Bamum.  167  App.  DiT. 
194,  141  NYS  846  [aft  220  N.  Y.  734 
mem,  116  NE  1076  mem];  Ciammann 
v.  Huntington,  89  App.  Div.  99,  3S 
NYS   434. 

Pa. — Rosenblatt  v.  Weinmann,  230 
Pa.  536,  79  A  710. 

R.  I.— Earle  v.  Grant.  14  R.  I. 
228 

Tenn. — Holston  Nat  Bank  v.  Wood, 
126  Tenn.  6.  140  SW  81. 

[a]  Qnaatloa  for  Jnzx'— ^Evldenc* 
in  an  action  on  a  debt  secured  by 
a  pledge  of  cori  orate  stock  was  held 
to  require  the  submission  to  the  jury 
of  the  question  wliether  the  pledgee 
purchased  the  stock  at  his  own  sale. 
Cammann  v.  Huntington,  89  App.  Div. 
99,  85  NYS  434. 

80.  Hudgens  v.  CHia^berlain,  161 
<2ai.  710,  120  P  422;  Wetherell  v. 
Johnson,  208  III.  247,  70  NE  229; 
Manning  v.  Shriver,  79  Md.  41,  28  A 
899;  Maryland  F.  Ins.  Co.  v.  Dalrym- 
ple, 25  Md.  242,  89  AmD  779.  And 
see  ckses  supra  note  49. 


For  later  eaaaa^  davelopsiaats  and  ohaiiffas  In  the  law  see  cumulative  Annotations,  ffante  title,  page  and  note  mimb<r. 
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with  the  pledgor  to  take  the  stock  in  satisfaction 
of  the  indebtedness.'^  Where  the  pledgee,  either  di- 
rectly or  indirectly,  wrongfully  becomes  the  pur- 
chaser at  his  own  sale,  the  pledgor  may  at  his  elee- 
tion,  to  be  exercised  within  a  reasonable  time/'  af- 
firm the  sale  and  hold  the  pledgee  responsible  for  a 
proper  application  of  the  proceeds,''  or  he  may 
avoid  the  sale,  in  which  case  the  pledgee  will  hold 
the  stock  subject  to  the  same  conditions  as  before  }'* 
but  he  cannot  charge  the  pledgee  with  conversion 
unless  the  latter  wrongfully  parts  with  the  posses- 
sion and  control  over  the  stock." 

[%  1137]  (7)  Application  of  Proceeds  of  Sale. 
The  proceeds  arising  from  a  sale  of  the  stock  must 
be  applied  to  the  indebtedness  it  was  pledged  to 
secure,"  and  unless  the  contract  gives  him  the  right 
to  do  so,''  the  pledgee  has  no  right  to  use  them  for 
any  other  purpose;"  and  the  surplus,  if  any,  over 
such  indebtedness  is  held  by  the  pledgee  in  trust 
for  the  pledgor  or  his  assignee,"  or  if  the  pledgor 
is  not  the  owner  of  the  stock,  it  is  held  in  trust  for 
the  real  owner  '°  who  is  entitled  to  it  as  against  the 
pledgor.'*    But  where  the  pledgee  is  given  the  right 
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of  electing  upon  which  of  several  debts  he  will  ap- 
ply the  proceeds,  if  his  right  is  exercised  in  good 
f^ith,  it  cannot  be  interfered  with  by  other  credi- 
tors of  the  pledgor."  Where  the  pledgee  sells  a 
particular  block  of  stock  separately  and  credits  the 
amount  procured  on  the  debt,  the  claimant  of  such 
block  can  have  no  claim  to  a  surplus  in  the  hands 
of  the  pledgee  arising  from  a  subsequent  sale  and 
application  of  other  blocks  of  stock."  But  if  all 
the  blocks  of  stock  are  subject  to  the  same  claim  by 
their  owners,  and  the  specific  securities  cannot  be 
traced  into  the  surplus,  then  the  claimants  are  en- 
titled to  share  pro  rata  in  the  snrplos  ocisting  after 
the  payment  of  the  secured  debt.** 

[$  1138]  12.  Bemediefl  of  Pledgor— a.  AeUon 
for  Fosseesion  or  Proceeds  of  Stock."  In  case  of 
a  wrongful  conversion  of  stock  by  the  pledgee,"  the 
pledgor  may  sue  either  in  trover  for  the  conver- 
sion," or  in  case  for  damages;**  or  where  the  cir- 
cumstances are  such  that  there  is  no  adequate  rem- 
edy at  law,  he  may  sue  the  pledgee  in  equity  to  re- 
cover the  stock,"  or  to  recover  the  proceeds  there- 


si.     Wetherell  v.  Johnson, 
247,    70   NS  229. 

[a]     »«Ie     appUad Al  though     a 

pledgee  is  a  trustee,  and  cannot  pur- 
chase the  pledge  at  his  own  sale  ex- 
cept on  an  agreement  with  the  pledg- 
or, a  payee  of  a  note,  holding  shares 
of  stock  as  collatel-al,  with  power  to 
sell  at  public  or  private  sale  without 
noilce,  may  lawfully  agree  with  the 
debtor  to  take  the  stock,  as  well  as 
stock  similarly  pledged  as  security 
for  another  note,  payable  to  another 
person  in  satisfaction  of  the  notes. 
Wetherell  v.  Johnson,  208  111.  247,  70 
NE  229. 

53.  Sharps  v.  Birmingham  Kat. 
Bank,  87  Ala.  644,  7  S  106;  HUl.v. 
Pinigan,  77  Cal.  267,  19  P  494.  11 
AmSR   279. 

63.  U.  &— Kansas  City  First  Nat. 
Bank  v.  Rush,  85  Fed.  639,  29  CCA 
333 

Cal.— Hill  V.  Finlgan.  77  CaL  267, 
19  P  494,  11  AmSR  2791. 

111.— KUllan  T.  Hoffman.  6  111.  A. 
200. 

tA. — ^Lanaux's  Sncc.,  47  Leu  Ann. 
643,  17  S  200.  N 

Md. — ^Maryland  F.  Ins.  Co.  v.  Dal- 
rymple,  25  Md.  242,  89  AmD  779. 

Tenn. — ^Holston  Nat.  Bank  v.  Wood, 

125  Tenn.  6,   140  SW  31. 

64.  U.  S. — Minneapolis  Agricul- 
tural, etc.,  Assoc.  V.  Canfield,  121 
U.  S.  295.  7  set  887,  SO  L.  ed.  962 
[afr  14  Fed.  801,  4  McCrary  6461; 
Kansas  City  First  Nat.  Bank  v.  Rush, 
85  Fed.  539,  29  CCA  333. 

Ala.— Sharps  v.  Bit  m  Ingham  Nat. 
Bank,  87  Ala.   644,  7  S  106. 

Cal.— Hill  T.  Finlgan,  77  CaL  267, 
10   P  494,   11  AmSR  279. 

Ga.— Reld  v.  Caldwell,  110  Qa.  481, 
36   SE  684. 

Md. — ^Bryson  v.  Rayner,  25  Md.  424, 
90  AmD  69;  Baltimore  Marine  Ins. 
Co.  V.  Dalrymple,  25  Md.  269;  Mary- 
land F.  Ins.  Co.  V.  Dalrymple,  25 
Md.  242,  89  AmD  779. 

Mass. — Middlesex  Bank  v.  Minot,  4 
Mete.  325. 

N.  T. — Bryan  -v.  Baldwin,  62  N.  T. 
232  [aff  7  Lans.  174];  Slsson  t.  Bar- 
num,  167  App.  Dlv.  149,  141  NTS 
846  [afl  220  N.  T.  734  mem,  116  NB 
1076    mem]. 

Or. — ^Thomas  v.  Gilbert,  66  Or.  14, 
101   P  393,   104  P  888,  AnnCasl912A 

eie. 

Pa. — Sltgreaves  v.  XVirmers',  etc.. 
Bank,  49  Pa.  359. 

Tenn. — Holston  Nat.  Bank  T.  Wood, 

126  Tenn.  6,  140  SW  31. 

Utah. — Hyaras  v.  Bamberger,  10 
Utah  3,  36  P  202. 

t&]    Ooxpocatloa      ••      jfUtf. — 

Where  shares  of  Its  stock  are 
pledged  to  a  corporation,  with  a  pow- 
er of  sale  in  case  of  default,  and  the 
corporation  at  such  a  sale  buys  in 


the  shares  without  an  actual  sale,  no 
title  passes  to  it,  but  It  holds  the 
shares,  under  its  original  title,  as 
collateral  security.  Middlesex  Bank 
V.  Minot,  4  Melc.    (Mass.)    325. 

66.  U.  ».— Kansas  City  First  Nat. 
Bank  v.  Rush,  86  Fed.  539,  29  CCA 
333. 

Ala. — ^Terry  v.  Birmingham  Nat 
Bank,  93  Ala.  599,  9  S  299,  30  AmSR 
87. 

Md. — Bryson  v.  Rayner,  26  Md.  424, 
90  AmD  69;  Baltimore  Marina  Ins. 
Co.  V.  Dalrymple,  25  Md.  269;  Mary- 
land F.  Ins.  Co.  V.  Dalrymple,  25  Md. 
242.  89  AmD  779. 

N.  Y. — Bryan  v.  Baldwin,  62  N.  T. 
232    [aff  7  Lans.   174]. 

Tenn. — Holston  Nat.  Bb.nkv.  Wood, 
126  Tenn.  6,  140  SW  31. 

ConTsrsloA  gwiiaraUr  see  supra  ( 
1123. 

66.  Iowa  Nat.  Bank  v.  Cooper, 
(Iowa)  101  NW  459;  Middlesex  Bank 
V.  MlnotJ  4  Mete.  (Mass.)  325: 
Twelfth  Ward  Bank  v.  Samuels,  71 
App.  Div.  168,  76  NTS  561  [aff  176 
N.  7.  593  mem,  68  NB  1126  mem]; 
Milwaukee  First  Nat.  Bank^v.  Flnck, 
100  Wis.  446,  76  NW  608. 

87.  Haldane  v.  New  Tork  State 
Nat.  Bank,  180  App.  Div.  338,  167 
NTS  755.  ■ 

[a]  zUoatiattoa. — Where  stock  Is 
held  as  collateral  to  a  note,  and  mon- 
ey is  received  from  a  liquidating 
agent  of  the  corporation  on  part  of 
such  stock,  the  application  of  such 
money  on  the  note  without  formality, 
either  before  or  after  maturity,  is  re- 
course to  the  collateral,  within  a 
stipulation  that,  if  recourse  is  had  to 
the  collateral,  any  excess  received 
shall  be  applied  to  any  other  claim 
of  the  payee  against  the  maker.  Hal- 
dane V.  New  York  State  Nat.  Bank, 
180  App.  Div.  338,  167  NTS  766. 

'68.  Iowa  Nat.  Bank  v.  Cooper, 
(Iowa)  101  NW  469;  Austin  v.  Hay- 
den,  171  Mich.  38,  187  NW  317,  Ann 
Casl916B  894;  Milwaukee  First  Nat 
Bank  v.  Flnck,  100  Wis.  446,  76  NW 
608.    And  see  cases  supra  note  66. 

[a]  Bal*  appllsd^— The  pledgee  of 
an  Insolvent  pledgor,  who  has  an  ex- 
amination of  the  pledgor's  books 
made  to  ascertain  his  financial  con- 
dition, is  not  entitled  as  against  oth- 
er creditors  to  retain  from  the  pro- 
ceeds of  the  pledge  the  accountant's 
fees  for  making  the  examination. 
Austin  V.  Hayden,  171  Mich.  38,  137 
NW    317,    AnnC^sl915B    894. 

69.  Palmer  v.  Farmele,  101  Nebr. 
691,  184  NW  705,  848;  Van  Blarcom 
V.  Broadway  Bank,  37  N.  Y.  540,  6 
Transor.  A.  182  [rev  22  N.  Y.  Super. 
532];  Twelfth  Ward  Bank  v.  Sam- 
uels, 71  App.  Dlv.  168,  76  NYS  561 
[aft  176  N.  T.  698  mem,  68  NB  1126 
mem]. 


•0.  Hatch'  V.  Fourth  Nat.  Bank, 
147  N.  Y.  184,  41  NB  403  [aff  82  Hun 
515;  31  SYB  630] ;  Rhinelander  v. 
National  City  Bank,  36  App.  Dlv.  11, 
66  NTS  229. 

61.  Persch  v.  Cons.  Nat.  Bank,  IS 
Phlla.    (Pa.)    167. 

ea,  Donnally  v.  Heamdon,  41  W. 
Va.  519,  23  SB  646. 

63.  In  re  Stringer,  230  Fed.  177. 

64.  In  re  Stringer,  230  Fed.  177; 
In  re  Mclntyre,  221  Fed.  232,  137  <X^ 
88;  Rhinelander  v.  National  City 
Bank,  36  App.  Div.  11,  55  NTS  229; 
Whitlock  V.  Seaboard  Nat.  Bank,  29 
Misc.  84,  60  NYS  611;  Van  Woert  V. 
Olmstead,  71  NTS  431. 

[a]  Boto-  »ppU«d^-.(l)  Where  a 
firm  of  brokers,  for  a  debt  to  a  bank, 
pledged  stock  left  In  their  bands  for 
safe-keeping  and  sale,  together  with 
stock  held  by  them  as  collateral,  and 
on  default  of  the  brokers,  the  bank 
sold  the  pledge  and  there  was  a  sur- 
plus oyer  the  debt  and  the  firm  then 
made  an  assignment  for  creditors, 
and  their  pledgor  tende««d  the 
amount  of  his  debt  to  the  assignee, 
and  demanded  his  stock,  as  to  the 
surplus  in  the  hands  of  the  bank, 
neither  of  the  brokers'  creditors 
whose  stock  they  had  pledged  was 
entitled  to  a  priority  over  the  other. 
Rhinelander  v.  National  City  Bank, 
36  App.  Div.  11,  66  NTS  229.  (2) 
Where  a  stockbroker,  without  the 
knowledge  of  various  customers  who 
had  left  stock  with  him  as  margins, 
pledged  such  stock  for  his  own  debt, 
and  OR  his  failure  bis  pledgee  sold 
part  of  the  stock  to  pay  the  broker's 
debt,  the  securities  remaining  after 
such  debt  was  satisfied  were  im- 
pressed with  a  trust  for  the  benefit 
of  all  the  owners  of  stock  .so  pledged, 
who  were  entitled  to  participate 
therein  on  the  ratio  of  the  relative 
loss  of  each.  Whitlock  v.  Seaboard 
Nat.  Bank,  29  Misc.  84,   60  NYS  611. 

65.  See  generally  Fledges  [31 
Cyc  840  et  seq]. 

BedsniptlOB  see  Infra  tl  1140-1146. 

66.  See  supra  §  1123. 

9T.  Baltimore  Marine  Ins.  Co.  ▼, 
Dalrymple,  25  Md.  269;  Maryland  P. 
Ins.  Co.  V.  Dalrymple,  25  Md.  242, 
89  AmD  779.  See  generally  Trover 
and  Conversion   [38  CJyo  1997]. 

68.  See  Infra  i  1139. 

69.  Bell  V.  State  Bank,  16S  Cal. 
234,  94  P  889;  Golden  v.  Fischer,  27 
C^al.  A.  271,  149  P  797;  Draper  v. 
Stone,  71  Me.  175;  Smith  v.  Becker, 
192  Mo.  A.  697,  184  SW  943;  Love 
V.  Parke,  96  Nebr.  729,  146  NW  941 
[reh  den  96  Nebr.  486,  148  NW  140]. 

[a]  Bnla  asgUedv— Where  the 
pledgee,  without  any  proceeding  or 
sale  to  foreclose,  surrenders  his  cer^ 
tificates  of  stock  to  the  corpoMtlon 
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of^^  or  to  compel  him  to  turn  over  like  stock 
owned  in  the  same  corporation,**  and  nnder 
proper  circomstances,  he  may  maintain  a  bill  in 
equity  against  the  pledgee,  or  his  transferee  for  an 
acconntingJ'  In  a  soit  to  recover  stock  from  the 
pledgee,  payment  of  the  debt  may  be  made  a  con- 
dition of  granting  the  relief  sought^'  Where  the 
pledgor  is  not  the  owner  of  the  stock,  the  pledgee 
may  defend  himself  by  showing  that  he  has  delivered 
the  stock  to  the  real  owner,''*  unless  the  pledgor  has 
a  special  pivperty  which  he  is  entitled  to  assert 
against  the  owner.'" 

Against  third  persoilL  Where  the  pledged  stock 
has  been  wrongfully  transferred  by  the  pledgee  to 
a  third  person,  the  pledgor  may  upon  the  payment 
or  tender  of  his  debt,'"  and  in  the  absence  of  estop-' 
pel,  maintain  an  action  against  such  third  person 


into  whose  hands  be  can  traeei  it,  for  the  recovery 
of  the  stock  or  its  proceeds.*'  '  Bnt  where  the 
pledgor  has  conferred  upon  the  pledgee  the  in- 
dicia of  ownership  of  the  stocky  he  can  recover 
from  the  third  poson  who  received  it  from  the 
pledgee  in  good  faith  as  collateral  for  a  loan  only 
the  value  of  the  stock  in  excess  of  the  loan  by  snch 
third  person  to  the  pledgee,**  If  a  subsequent 
transferee  of  the  stock  claims  that  he  acquired  it 
without  notice  of  the  pledgor's  title,  such  defense 
must  be  pleaded." 

[$  1139]  b.  Action  fox^  Damages.*"  Upon  a 
conversion  of  the  stock  by  the  pledgee,  the  pledgor, 
instead  of  suing  for  the  property  itself  or  its  pro- 
ceeds,'* may  maintain  an  action  for  damages  for 
the  converaion,**  without  first  tendering  the  amount 
of  his  debt,**  or  he  may  plead  such  conversion  as  a 


a.nd  has  new  certlflcates  Issued  In 
his  own  name,  the  pledgor  has  no 
adequate  remedy  at  law,  aa  he  would 
liave  If  the  certificates  were  still  In 
the  pledgee's  possession,  and  hence 
he  may  sue  In  equity  to  have  himself 
declared  the  owner  of  the  stock  and 
for  a  redelivery.  Smith  v.  Becker, 
192  Mo.  A.  697,  184  SW  943. 

[b]  riMtdlaff^-A  complaint  which 
alleges  a  transfer  of  stock  to  secure 
a  note,  and  that  the  payee  refused 
to  accept  payment  of  the  note  or  re- 
turn the  stock,  and  prays  for  cancel- 
lation of  tho  note  and  a  retransfer 
of  the  stock,  states  a  cause  of  ac- 
tion on  the  theory  that  the  transac- 
tion was  a  pledge  and  not  a  sale  of 
the  stock  or  as  Invoking  the  equlta- 
b)e  remedy  of  cancellation,  and  does 
not  state  a  cause  of  action  In  claim 
and  delivery.  Oolden  t.  Fischer,  27 
Cal.  A.  271,  149  P  797, 

70l  Oroeltz  v.  Cole,  128  Iowa  840, 
103  NW  977;  Schaaf  v.  Fries,  90  Mo. 
A.  111. 

[a]  Kadta*. — Where,  In  an  action 
to  recover  the  proceeds  of  corporate 
stock  pledged  to  defendants,  they  had 
not  changed  their  position  to  their 
jjreJudRje  by  plaintiff's  laches  in  pros- 
ecuting his  claim,  plaintiff  was  not 
thereby  estopped  from  claiming  title 
to  the  stock.  Oroelts  v.  Cole,  128 
Iowa   840,    103   NW  977. 

71.  Krouse  v.  Woodward,  110  Cal. 
«S8,    42   P   1084. 

78.  U.  S. — ^Blanton  y.  Chalmers, 
158  Fad.  907. 

Ala. — Adams  v.  Adams,    73    S   984. 

111. — McDowell  v.  Chicago  Steel 
•Works,  124  111.  491,  16  NB  864,  7  Am 
SR  381   [aff  22  111.  A.  405]. 

N.  y. — Van  Woert  v.  Olmstead,  71 
NTS   431. 

Pa. — Comwell  v.  J,  W,  Sparks,  248 
Fa.  109,  93  A  868. 

S.  C. — Maxwell  v.  Foster,  «  S.  C. 
1,  41  SE  776. 

ra]  Salt  kjr  admlalatnitor^— A  hill 
for  an  accounting  by  an  adminis- 
trator against  one  to  whom  the  in- 
testate pledged  stock  as  collateral, 
alleging  that  by  fraudulent  answers 
he  prevented  a  redemption,  subse- 
quently sacrificed  It  at  an  unauthor- 
ized sale,  and  procured  it  at  a  price 
less  than  he  could  by  a  proper  and 
timely  sale,  and  refused  to  account 
even  for  the  cmrplus  over  the  debt 
secured,  contains  equity.  Adams  v, 
Adams,    (Ala.)   73  S  984. 

[b]  XadiMi  in  filing  such  a  bill 
will  prevent  a  recovery.  Blanton  v. 
Chalmers,  158  Fed.  907;  McDowell  v. 
Chicago  Steel  Works,  124  111.  491,  16 
MB  864,  7  AmSR  267  [aflt  22  111.  A. 
406], 

[c1  neadlnr. — ^Where  plaintiff  al- 
leged that  he  was  the  owner  of  cer- 
tain bank  stock,  which  he  had  as- 
Signed  as  collateral  for  a  debt,  and 
that  the  pledgee  turned  it  over  to 
another  on  payment  by  such  other  of 
plaintiff's  note  to  the  pledgee,  that 
such  other  turned  It  over  to  nis  cred- 
itor as  collateral  to  his  own  debt  to 


him,  and  that  such  creditor  had  the 
stock  transferred  on  the  books  of  the 
bank  to  himself,  his  complaint  stated 
a  cause  of  action  against  the  as- 
signee of  the  pledgee  and  his  cred- 
itor for  an  accounting.  Maxwell  Y. 
Foster,   64   S.  C.   1,  41   SB  776. 

[d]  EvlOMica^— In  a  suit  for  an 
accounting  for  stock  certlflcates 
pledged  with  defendants  by  plaintiff's 
deceased  husband  under  powers  of 
attorney  from  plaintiff  and  sold  by 
defendants,  the  testimony  of  two 
credible  witnesses  other  than  plain- 
tiff that  plalntlfTs  name,  written  up- 
on the  powers  of  attorney,  was  not 
In  plaintiff's  handwriting,  but  was 
forged,  authorizes  a  finding  that  the 
stock  did  not  pass  to  the  pledgees. 
Cornwell  v.  Sparks,  248  Pa.  109,  93 
A  868; 

te]  Oosta^— (1)  Where  customers 
of  a  Drokerage  arm  deposit  stock  cer- 
tificates with  the  firm  as  security, 
and  thereafter  the  brokers  commin- 
gle them  and  pledge  them  for  their 
own  debt.  In  an  action  for  an  ac- 
counting by  one  of  the  customers, 
plaintiff's  coats  should  be  paid  out 
of  the  fund,  inasmuch  as  a  dispro- 
portionate part  of  the  burden  of  con- 
ducting such  action  falls  on  him, 
while  the  suit  is  for  the  common  ad- 
vantage of  all.  Van  Woert  v.  Olm- 
stead. 71  NTS  431.  See  generally 
Costs  is  207,  208.  (2)  But  where 
the    brokers   .subsequently    make    a 

f general  assignment,  and  those  hav- 
ng  the  certificates  sell  them,  and, 
after  satisfying  the  brokers'  debts 
from  the  proceeds,  a  surplus  remains, 
those  with  whom  the  brokers  pledged 
the  stock  having  been  paid  in  full  at 
the  expense  of  the  other  customers, 
the  costs  of  the  former  should  not 
be  payable  out  of  the  fund.  'Van 
Woert  V.  Olmstead,  supra. 

73.  Love  V.  Park,  95  Nebr.  729, 
146  NW  941  [reh  den  96  Nebr.  486, 
148   NW   140]. 

74.  Jarvis  v.  Rogers,  15  Mass,  389. 
78.  Jarvis  v.  Rogers,  16  Mass.  889. 
70.     McCutcheon    t.    DIttman,     164 

N.  T.  356,  68  NB  97  [mod  23  App. 
Div.    285,    48    NTS    3601. 

77.  U.  S.— Smith  v.  Lee,  77  Fed. 
779. 

Ala. — Tupelo  Bank  v.  Thompson, 
186  Ala.   600,  65  S  147. 

Md. — German  Sav.  Bank  v.  Ren- 
Shaw,   78  Md.   475.   28  A  281. 

Nev. — Menardi  v.  Wacker,  32  Nev. 
169,  105  P  287,  AnnCasl912C  710. 

N.  T. — McCutcheon  v.  DIttman,  164 
N.  Y.  365,  B8  NE  97  [mod  23  App. 
Div.  285,  48  NTS  380];  Mould  v. 
Importers',  etc.,  Nat.  Bank,  72  App. 
Div.  30,  78  NTS  148. 

Tex. — Featherston  v.  Greer,  (Civ, 
A.)   169  SW  912. 

[a]  Batoppel. — ^That  one  having  a 
claim  against  Insolvent  brokers  for 
stock  pledged  with  them  presents  his 
claim  to  the  trustee  in  bankruptcy 
does  not  preclude  him  from  suing  to 
recover  the  stock  or  its  proceeds 
from  a  bank  with  which  the  insol- 


vents had  pledged  It.    Mould  v.  Im- 

gorters*.    etc..    Nat.    Bank,    72    App. 
ilv.  80,  76  NTS  148. 

[b]  avld«ao«<— (1)  In  a  suit  to 
recover  stock  pledged  to  secure  a 
debt,  and  transferred  by  the  pledgee, 
the  admission  in  evidence  of  a  letter 
written  defendant  by  plaintiff,  in- 
forming him  of  plalntlflTs  rights.  Is 
not  erroneous  as  the  letter  merely 
Informed  defendant  of  plaintiff's 
claim  and  its  admission  could  not 
Injure  defendant.  Featherston  v. 
Greer,  (Tex.  Civ.  A.)  169  SW  912.  (2) 
Where  'n  an  action  to  recover  corpo- 
rate stock  which  had  been  pledged  to 
a  bank  by  a  copartnership  of  which 

JlalntifTs  husband  was  a  member,  de- 
endant  relied  upon  the  authority  to 
sell  the  stock  given  by  the  original 
pledgee,  evidence  that  plaintiff's  hus- 
band had  authorized  his  partner, 
after  the  original  pledge  was  made, 
to  tell  the  bank  it  might  sell  the 
stock  was  inadmissible.  Tupelo 
Bank  .V.  Thompson,  186°  Ala.  600,  66 
S  147. 

[c]  WliM*  tha  dsM  liaa  lM«a  paid 
to  til*  orlgUial  pledgee,  the  pledgor 
need  make  no  further  tender  to  the 
person  In  possession  of  the  stock  be- 
fore suing  him  to  recover  It.  Ger- 
man Sav.  Bank  v.  Renshaw,  78  Md. 
476,  28  A  281. 

[d]  WlMT*  th*  plsdgtir  oonsasti 
to  a  sal*  by  one  claiming  by  a  trans- 
fer from  his  pledgee,  he  cannot  hold 
such  person  responsible  for  more 
than  the  actual  amount  received,  al- 
though the  stock  Is  sold  for  less  than 

It    Is    worth.      Merchants'     Bank    of  i 

Canada   v.   Livingston,    17    Hun   S21  i 

[aff  79  N.  T.  «18  mem].  i 

78.  Van  Woert  v.  Olmstead,  71 
NTS  431. 

79.  Maxwell  v.  Foster,  64  S.  C.  I, 
41  SB  776. 

80.  See  generally  Pledges  [31  Cyc 

llMsnia  of  daBUMTM  see  supra  f 
1124. 

81.  See  supra  |  1188. 
sa.    Ala. — Sharpe    v.    Birmingham 

Nat.  Bank,  87  Ala.  644.  7  S  106; 
Nabrlng  v.  Mobile  Bank,  B8  Ala  204. 

Cal. — Bell  V.  State  Bank.  168  Od. 
234,   94  P  889. 

Md. — ^Baltimore  Marine  Ins.  C!o.  v. 
Dalrymple,  25  Md.  269;  Maryland  P. 
Ins.  Co.  V.  Dalrymple,  26  Md.  242, 
89  AmD  779. 

Mo. — Schaaf  v.  FMesL  90  Mo.  A. 
11, 

N.  T. — Genet  v.  Howland,  46  Barb. 
560,  30  HowPr  360. 

[a]  Oomnlalat  bSU  ma1Hrin,ti— 
Sharpe  v.  Birmingham  Nat.  Bank,  87 
Ala.   644,   7  S   106. 

83.  Wilson  v.  LitUe,  2  N,  T.  443. 
51  AmD  307;  Dykers  v,  Allen,  7  Hill 
(N.  T,)  497,  42  AmD  87;  Neiler  v. 
Kelley,  69  Pa.  4t>S.  But  see  Schaaf 
V.  Fries,  90  Mo.  A.  Ill  (holding  that 
a  pledgor  cannot  maintain  an  action 
for  damages  for  the  conversion  of 
stock,  which  was  pledged  to  secure 
the  payment  of  a  note  and  which  was 


For  later  oases,  developmeats  and  oluuves  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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set-off  to  a  suit  on  the  original  debt  by  the  pledgee.** 
But  a  tender  of  the  debt  ia  necessary  where  the 
stock  is  not  actually  converted' so  as  to  b«  beyond 
the  ple^ee's  control.*' 

[$1140]  a  Bedemptiono*— (1)  InOeneraL  As 
a  general  role  the  pledgor  has  a  right  to  redeem  and 
recover  possession  of  the  pledged  stock  with  all  its 
increment  upon  payment  of  "the  debt  due  to  the 
pledgee,**  or  npon  performance  of  the  conditions 
under  which  the  stock  is  held  in  pledge.**  If  the 
pledgee  has  wrongfully  disposed  of  the  stock,  the 
pledgor  may  redeem  it  from  the  pledgee's  trans- 
feree,*" unless  he  has  ratified  the.  transfer;^"  and 
this  right  does  not  depend  on  the  consideration  paid 
by  the  transferee  or  whether  the  transferee  should 
be  reimbursed  therefor.**  But  where  a  stock  divi- 
dend has  been  issued  to  the  pledgee  during  the  pe- 
riod of  the  pledge,  the  pledgor  cannot  treat  this  as 
a  conversion  of  the  stock  and  at  the  same  time  re- 
deem the  original  pledge.*^ 

Penons  entitled  to  redeem.  In  case  of  the  death 
of  the  pledgor  the  right  to  redeem  descends  to  his 
personal  representatives.**  This  right  may  also  be 
exercised  by  a  subsequent  assignee  of  the  pledgor's 
interest  in  the  stock,**  or  by  subsequent  creditors 
of  the  pledgor  who  attach  the  stock."  The  original 
owner  of  stock,  which  has  been  pledged  without  his 
consent,  is  entitled  to  redeem  the  pledge  by  pay- 
ment of  the  money  advanced  when  the  pledge  was 


made,**  regardless  of  preexistmg  debts  due  the 
pledgee  from  the  pledgor  and  included  in  the 
pledge,^  unless  the  pledgee  shows  that  he  changed 
his  position  to  his  prejudice  in  relation  to  such  pre- 
existing debts  on  the  faith  that  the  pledgee  was  the 
real  owner.**  Where  there  has  been  no  foreclosure 
or  chance  to  redeem,  a  stockholder  has  a  right  to 
require  the  redemption  of  stock  pledged  as  security 
for  money  borrowed  by  the  corporation  of  its  direc- 
tors by  paying  the  debt  and  interest,  and  that  the 
directors  return  to  the  corporation  an  overplus'  in 
their  hands;'*  and  a  holder  of  conditional  scrip  in 
a  corporation,  who  is  an  equitable  holder  of  ple^^ 
stock  subject  to  the  pledge,  has  the  right  to  redeem 
it  by  paying  the  debt  at  any  time  after  it  is  due.* 

[$  1141]  (2)  Time  to  Sedeem.*  As  a  general 
rule  the  pledgor  may  redeem  at  any  time  before  a 
valid  sale  or  foreclosure  of  the  pledge,*  especially 
where  the  contract  so  provides;*  and  it  has  been 
held  that,  in  the  absence  of  a  provision  to  the  eon- 
trary,  the  legal  right  to  redeem  is  in  the  pledgor 
during  his'  life,  unless  the  pledgee  in  the  meantime 
calls  npon  him  to  redeem.*  The  pledgor,  however, 
may  lose  his  right  to  redeem  by  laches  injurious  to 
the  pledgee's  rights,*  although  the  pledgor,  cannot 
be  charged  with  laches  until  lie  has  an  opportunity 
to  act;''  and  it  has  been  held  that  a  mere  lapse  of 
time,  short  of  the  statutory  period  of  limitations, 
does  not  bar  the  pledgor's  right  to  redeem.* 


wrongfullr  aold  under  a  power  of 
sale,  without  an  oSer  to  dlscharire 
the   note). 

84.     See  supra  {  1126. 

86.  Freeman  v.  Bristol  Sav.  Bank, 
76  Conn.  212,  56  A  527:  Jones  v.  Sea- 
man, 183  App.  Dlv.  127,  117  NTS  288 
[air  200  N..T,  653  mem,  93  NB  1128 
memj- 

[aj  S«l*  ap)pIto4L— (1)  The  fact 
that  the  pledgee  transfers  the  stock 
to  hla  agent,  without  consideration, 
and  with  knowledge  of  the  pledgor's 
rights,  after  which  It  Is  transferred 
on  the  books  of  the  corporation  to 
the  agent,  and  he  indorses  the  cer- 
tificates in  blank  and  redelivers  them 
to  the  pledgee,  who  retains  posses- 
sion of  them,  la  not  a  conversion,  and 
the  pledgor  cannot  recover  the  value 
of  the  stock  until  tender  of  the  debt 
and  refu.sal  then  to  deliver  the  stock. 
Jones  V.  Seaman,  133  App.  Dlv.  127, 
117  NTS  288  [aff  200  N.  T.  633,  93 
NK  1123].  (2)  Where  a  loan  was 
made  In  good  faith  for  the  benefit 
of  an  estate  on  the  security  of  a 
pledge  of  stocks,  the  pledgee  cannot 
be  held  liable  for  conversion  of  the 
stocks,  without  repayment  of  the  loan, 
although  the  pledge  was  not  valid, 
while  the  complainant  is  holding  oth- 
er stocks,  procured  with  the  money 
lent,  and  to  pay  for  which  the  loans 
were  sought  and  made.  Freeman  v. 
Bristol  Sav.  Bank,  76  Conn.  212,  66  A 
627. 

86.  See  generally  Pledges  [31  Cyc 
868  et  seq]. 

87.  U.  S. — New  Tork  Asset  Realr 
ization  Co.  v.  McKinnon,  209  Fed. 
791,  126  CCA  616. 

Colo. — Colburn  v.  RUey,  11  Colo.  A. 
184,  62  P  684. 

Mo. — Smith  V.  Becker,  192  Mo.  A. 
697,  184  SW  943. 

Pa. — Bichbaum  v.  Sample,  213  Pa. 
216.  62  A  837. 

Utah. — Hyams  v.  Bamberger,  10 
Utah  3,  36  P  202. 

Vt. — White  River  Sav.  Bank.  v. 
Capital  Sav.  Bank,  etc.,  Co.,  77  VL 
123,   69  A  197,  107  AmSR  754. 

Wis. — Whitney  v.  Whitney  Bros. 
Co..  162  Wis.  463,  140  NW  35. 

8&  Bumiller  v.  Bumlller,  (Cai.) 
175  P  897;  Bell  v.  State  Bank,  163 
Cal.  234,  94  P  889;  Newlin  v.  Myers, 
23  Cal.  A.  482,  138  P  927;  Houston, 
etc.,   R.   Co.   y.  Conner,   29   Tex.   Civ. 


A.  269,  67  SW  778. 

89.  Bell  v.  State  Bank,  168  dal. 
234,  94  P  889;  Treadwell  v.  Clark,  114 
App.  Dlv.  498,  100  NTS  1  [atf  190 
N.  T.  61,  82  NB  606]:  Treadwell  v. 
Clark,  73  App.  Dlv.  478,  77  NTS  860. 
See  also  infra  {  1147. 

80.    Earle  v.  Grant,  14  R.  I.  228. 

91.  Treadwell  v.  Clark,  114  App. 
Dlv.  493,  100  NTS  1  [aft  190  N.  T. 
51,-  82   NB  605]. 

98.  Whitney  v.  Whitney  Bros.  Co., 
152  Wis.  463,  140  NW  36. 

[a]  Bui*  applUa^— Where  plain- 
tifC  pledged  stock  as  security  for  his 
note,  he  cannot.  In  a  suit  to  redeem, 
treat  a  stock  dividend  issued  to  the 
pledgee  as  a  conversion  on  the 
ground  that  a  cash  dividend  should 
have  been  chosen,  but  he  will  be  al- 
lowed to  redeem  his  original  stock 
with  all  increment.  Whitney  v. 
Whitney  Bros.  Co.,  152  Wis.  453,  140 
NW   35. 

93.  White  River  Sav.  Bank  v.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt.  123, 
59  A  197,   107   AraSR  754. 

94.  Bumiller  v.  Bumiller,  (Cai.) 
175  P  897;  Cushing  v.  Building  As- 
soc., 165  Cal.  731.  134  P  324;  Lough- 
borough V.  McNevln,  74  Cal.  250,  14 
P  369,  15  P  773;  McKee  v.  Bern- 
helm,  13j0  App.  Dlv.  424,  114  NTS 
1080  [aff  198  N.  T.  676  mem,  92  NB 
1091   mem]. 

95.  Athol  Sav.  Bank  v.  Bennett, 
203  Mass.  480,  89  NB  632;  White 
River  Sav.  Bank  v.  Capital  Sav. 
Bank,  etc.,  Co.,  77  Vt  123,  69  A  197, 
107    AmSR   764. 

[a]  Bnl*  amUad.^— When  an  own- 
er of  stock  pledges  It  as  security  for 
two  notes  made  by  him  to  the 
pledgee  at  different  times  and  a  judg- 
ment creditor  of  the  owner  pays  to 
the  pledgee  the  amount  due  on  the 
first  note,  he  thereby  acquires  by 
subrogation  the  rights  of  the  pledgee 
as  the  holder  of  the  first  note  and 
accordingly  acquires  a  first  lien,  so 
that  the  pledgee  in  order  to  enforce 
his  lien  tor  the  payment  of  the  sec- 
ond note  must  redeem  the  shares  by 
paying  to  the  judgment  creditor  the 
amount  of  the  first  note  with  inter- 
est; and  the  judgment  creditor  Is  re- 
quired, if  he  desires  to  protect  bis 
attachment  on  the  shares,  to  redeem 
from  both  notes  to  the  pledgee. 
Athol     Sav.     Bank    v.    Bennett,     203 


Mass.  480.  89  KB  632. 

98.  National  Safe  Deposit,  etc. 
Co.  v.  Gray,  12  App.  (D.  C.)  276. 

97.  National  Safe  Deposit,  etc., 
Co.  V.  Cray,  12  App. 


a.y,  12  App 
9a    National     Safe 
Co.  V. 
99. 


(D.  C.)    276. 
Deposit,    etc' 
Gray,  12  App.  (D.  C.)  276. 
Endlcott   V.    Marvel,    83    N.   J. 
Bq.   632,    92  A   873    [aif  81  N.  J.  Bq. 
378,   87  A  230], 

1.  Higglns  V.  Larslngh,  164  ni. 
301,  40  Nil  862. 

S.  See  generally  Pledges  [31  Cyo 
869,  861]. 

a.  Smith  V.  Becker,  198  Mo.  A. 
697,  184  SW  948. 

[a]  Heolect  to  foieelose.  — A 
pledgee  who  neglected  to  foreclose 
the  pledge  of  corporate  stock  cannot 
urge  laches  as  a  defense  to  the 
pledgor's  right  to  redeem.  Smith  v. 
Becker,  192  Mo.  A.  697,  184  SW  943. 

4.  Blcht>aum  v.  Sample,  213  Pa. 
216,   62  A  837. 

5.  White  River  Sav.  Bank  v.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt  123, 
69  A  197,  107  AmSR  764.  See  Gil- 
mer V.  Morris,  80  Ala.  78,  60  AmR  85 
(referring  to  fhls  rule  as  an  ancient 
rule  of  law). 

a.  Hay  ward  v.  Bliot  Nat  Bank,  96 
U.  S.  611,  24  L.  ed.  866;  Gilmer  v. 
Morris,  80  Ala.  78,  60  AmR  86; 
Groeltz  v.  Cole,  128  Iowa  340,  103  NW 
977.     Waterman  v.  Brown,  81  Pa.  161. 

[a]  Bale  appUad. — The  pledgor's 
right  to  redeem  is  lost  where  the 
shares  have  been  sold  after  due  de- 
mand and  notice,  and  the  loan  dis- 
charged, and  the  pledgor  received 
notice  thereof  without  making  any 
objection  until  four  years  afterward. 
Hayward  v.  Bliot  Nat.  Bank,  96  U.  S. 
611,  24  L.  ed.  866. 

7.  Bndicott  V.  Marvel,  88  N.  J.  Bq. 
632,  92  A  373  [aff  81  N.  J.  Bq.  378, 
87   A    230]. 

[a]  Bole  aoiplled^— Wltere  five  out 
of  seven  directors  sold  stock  as  a 
pledge  for  money  loaned  to  the  cor- 
poration, so  long  as  the  pledgor  cor- 
poration remains  In  control  of  the 
pledgees,  it  has  no  chance  to  redeem 
and  there  is  no  laches.  Bndicott  v. 
Marvel,  83  N.  J.  Bq.  632,  92  A  37S 
[aff  81  N.  J.  Bq.  378,   87  A  2301. 

8.  Hlggins  V.  Lansingh,  154  111. 
301,  40  NB  362;  Treadwell  v.  Clark. 
73  App.  Dlv.  473,  77  NTS  350;  Rob- 
erts V.  Sykes,  30  Barb.   (N.  T.)   178. 
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[$  1142]  (3)  Tender  or  Offer  of  Performance.* 
As  a  general  rule,  in  order  that  the  pledgor  may 
maintain  an  action  to  redeem  the  pledged  stock,  he 
must  pay  or  tender  payment  of  the  amount  of  the 
debt,*'  or  perform  or  offer  to  perform  the  obligation 
for  the  performance  of  which  the  stock  was 
pledged,'*  but  such  tender  is  not  necessary  where 
the  pledgee  has  wrongfully  disposed  of  the  stock 
and  denies  the  pledgor's  right  to  redeem.*'  So 
also,  where  the  pledgor  seeks  to  redeem  from  one  to 
whom  the  pledgee  has  transferred  the  stock,  a  tender 
of  payment  is  not  necessary  where  the  transferee 
declines  to  deliver  the  ^ock  to  the  pledgor  on  de- 
mand and  manifests  an  intention  to  contest  the 
pledgor's  right  to  recover  the  stock,*"  and  although 
the  transferee  is  entitled  to  be  reimbursed  for  the 
amount  paid  for  the  transfer,  a  tender  before  trial 
is  not  necessary.**  A  tender  to  a  pledgee  of  the 
amount  secured  by  the  pledge  is  not  vitiated  by  a 
condition  that  the  stock  be  delivered  to  the  one  ten- 
dering payment.*' 

[$  1143]  (4)  Form  of  Remedy.*"  As  a  general 
rule  the  pledgor  cannot  maintain  a  bill  in  equity  to 
redeem  the  stock  from  the  pledge,*^  because  upon  a 
tender  of  the  amount  of  the  debt  secured,  he  has  an 
adequate  remedy  at  law,  either  by  a  possessory  ac- 
tion to  recover  the  stock  pledged  *'  or  by  an  action 
to  recover  its  value.**  He  may,  however,  sue  in 
equity  to  redeem  where,  owing  to  exceptional  circum- 
stances, he  has  not  an  adequate  remedy  at  law  and 
equitable  relief  is  sought,'"  as  where  an  accounting 
is  necessary  to  determine  the  amount  necessary  for 
redemption,^*  or  where  -the  stock  has  been  sold  by 
the  pledgee  in  violation  of  the  pledgor's  rights  and 


the  latter  demands  a  retransfer.** 

[§  1144]  (6)  P/irtieB."  In  a  suit  to  redeem, 
all  persons  having  an  interest  in  the  stock  pledged 
should  be  made  parties.** 

[J  1145]  (6)  Pleading."  The  bill  or  petition 
to  redeem  should  state  the^  fact  and  terms  of  the 
contract  of  pledge,'?  but  in  a  suit  against  a  trans- 
feree from  the  pledgee,  it  is  not  necessary  to  allege 
that  defendant  took  with  notice  of  plaintiff's 
rights."  A  bill  which  affirmatively  shows  that  the 
pledged  stock  has  passed  out  of  defendant's  pos- 
session and  control  is  defective;**  and  where  plain- 
tiff alleges  that  defendant  is  no  longer  able  to  re- 
store the  identical  stock  pledged,  he  must,  if  he 
seeks  the  delivery  of  similar  stock,  allege  and  prove 
that  defendant  is  able  to  make  such  delivery.** 

Plea  or  answer.  A  special  plea  that  plaintiff  had 
given  to  a  third  person  an  option  on  the  stock,  which 
had  been  accepted,  and  defendant  had  been  notified 
by  such  third  person  not  to  deliver  the  stock  to 
plaintiff,  is  insufficient  to  entitle  defendant  to  with- 
hold possession  of  the  stock  from  plaintiff  unless  it 
states  the  terms  of  the  option  or  that  such  third 
person  had  complied  therewith  and  bound  himself  to 
buy  on  the  terms  offered.*" 

[$  1146]  (7)  Judgment.  The  judgment  in  a 
suit  for  redemption  should  order  a  payment  of  the 
amount  for  which  the  stock  is  security  as  a  condition 
to  the  return  of  the  stock  ;**  and  the  court  may  order 
the  certificate  to  be  deposited  in  court,  to  be  subject 
to  judgment  on  payment  of  the  amount  due  by  the 
pledgor.**  The  judgment  may  be  in  the  alternative 
for  possession  of  the  stock  or  its  value,**  although 
plaintiff  may  waive  his  right  to  the  alternative  pro- 


8.  See  generally  Pledges  [31  Cyc 
860]. 

10.  See  cases  supra  note  87. 

11.  Bell  V.  State  Bank,  1S3  Cal. 
234,  94  F  888.  And  see  cases  supra 
note  88. 

19.  Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  319,   81  SW  171. 

[a]  Bole  apylleid.  Where  a  pledg- 
ee of  stock,  after  selling  It,  denies 
the  pledgor's  right  to  redeem,  and 
claims  that  the  bailment  has  been 
extinguished,  the  pledgor  may  main- 
tain a  suit  for  redemption  without 
first  tendering  the  whole  amount  of 
the  debt.  Hagan  T.  Continental  Nat. 
Bank,  182  Mo.  319,  81  SW  171. 

18.  Treadwell  v.  Clark,  114  App. 
Dlv.  493,  100  NTS  1  [aft  190  N,  T. 
61,  82  NB  S06]. 

14.  Troadwell  v.  Cltirk,  114  App. 
Dlv.    493,    100   NTS   1    [aft  190  N.  T. 

ei,  82  am  bos]. 

15.  New  Tork  Assets  Realization 
Co.  V.  McKinnon,  209  Fed.  791,  12S 
CCA  515;  Loughborough  v.  McNevin, 
74  Cal.  250,  14  P  369,  16  P  773. 

16.  See  generally  Pledges  [31  Cyc 
860]. 

17.  Colburn  v.  RUey,  11  Colo.  A. 
184,  52  P  684;  Smith  v.  Staten  IsUnd 
Land  Co.,  176  App.  Dlv.  688,  162  NTS 
681;  Treadwell  v.  CJark,  73  App.  Div. 
473,  77  NTS  360;  Hinckley  v.  Pfister, 
83  Wis.  64,  53-NW  21. 

[a]  Snle  api)U*d<— Where  plain- 
tiff pledged  his  stock  In  a  corporation 
as  collateral  for  a  loan  made  the 
corporation  on  its  bonds,  under  an 
agreement  with  the  pledgee  that  the 
bonds  held  by  him  should  be  ex- 
hausted before  recourse  could  be  had 
to  the  stock,  and  the  pledgee  sold  the 
stock  before  exhausting  his  security 
on  the  bonds,  And  a  large  part  of  the 
loan  still  remained  unpaid,  plaintiff 
cannot  ask  a  court  of  equity  to  re- 
store to  him  his  stock,  or  the  right 
to  vote  it,  the  purpose  for  which  it 
was  pledged  not  being  satisfied,  and 
he  having  a  remedy  at  law  under  hla 
agreement     and    rights    as    pledgor. 


Hinckley  v.  Pflster,  83  Wis.  64,  63 
NW  21. 

1&  Colburn  v.  Riley,  11  Colo.  ^. 
184,  52  P  684.  See  also  supra  I 
1138. 

19.  Colburn  v.  Riley,  11  Colo.  A 
184,  52  P  684. 

ao.  Ala. — Nelson  v.  Owen,  113  Ala, 
372,  21  S  75. 

Cal.— Bell  v.  State  Bank,  163  Cal. 
234,  94  P  889. 

Colo. — Dunne  v.  Stotesbury,  18 
Colo.  89,  26  P  333;  Colburn  v.  Riley, 
11   Colo.   A   184,   52   P  684. 

111. — Hlggins  T.  Lansingh,  164  IlL 
301,   40   NE   362. 

Iowa. — Lefebure  v.  Lord,  187  NW 
661. 

Md. — Bryson  v.  Rayner,  25  Md.  424, 
90  AmD  69. 

Mo. — ^Hagan  v:  Continental  Nat. 
Bank,    182    Mo.    319,    81    SW  171. 

N.  T. — Treadwell  v.  Clark,  73  App. 
Dlv.   473,   77    NTS   850. 

[a]  IlliiatMtlon.  —  Where  corpo- 
rate stock  Is  pledged,  and  the  shares 
transferred  on  the  books  to  the 
pledgee,  a  bill  in  equity  lies  to  re- 
deem the  stock,  upon  refusal  of  the 
pledgee  to  retransfer  it.  Smith  v. 
Anderson,  8  Tex.  Civ.  A.  188,  27  SW 
775. 

[b]  Evldeno*  in  an  equitable  ac- 
tion to  redeem  corporation  stock  al- 
leged to  be  held  by  defendant  as  col- 
lateral was  held  to  sustain  a  finding 
that  the  stock  was  not  held  as  col- 
lateral, but  by  right  of  ownership. 
Lefebure  v.  Lord,  (Iowa)  167  NW 
661. 

ai.  Treadwell  v.  Clark,  190  N.  T. 
51,  82  NK  605  [aff  114  App.  Dlv.  493, 
100  NTS  1];  Smith  v.  Staten  Island 
Land  Co.,  175  App.  Dlv.  688,  162  NTS 
681;  Conyngham's  App.,  67  Pa.  474. 

aa.  U.  S. — Gideon  V.  Representa- 
tive Securities  Corp..  232  Fed.  184. 

Mo. — ^Hagan  v.  Continental  Nat. 
Bank,  182  Ho.  319.  81  SW  171. 

N.  H.— MerrUl  v.  Houghton,  61 
N.  H.  61. 

N.  T. — Treadwell  v.  Clark,  78  App. 


Div.  473,  77  NTS  860. 

Tex. — Smith  V.  Anderson,  8  Tex. 
Civ.  A.  188,   27   SW  775. 

33.  See  generally  Pledges  [31  Cyc 
861]. 

94.  Oideon  v.  Representative  Se- 
curities Corp.,  232  Fed.  184. 

[a]  Bnle  aBpli*d<— In  a  suit  to 
redeem  stock  of  a  New  Tork  corpora- 
tion, a  nonresident  transferee  of  the 
certificate  from  the  pledgee  may  be 
joined  as  defendant,  under  N.  T.  Stock 
Corp.  Law  {  50,  and  the  act  of  March 
3,  1875  (18  St.  at  L.  472  c  137  •  8). 
Oideon  V.  Representative  Securities 
Corp.,  232  Fed.  184. 

25,  See  generally  Fledges  [31  Cyc 
8611. 

aa.  Treadwell  v.  Clark.  114  App. 
Div.  493,  100  NTS  1  [aff  190  N.  T. 
51,  82  NE  606]. 

[a]  Particiilar  jleadliir  ooa- 
stnudi— A  complaint  in  a  suit  to  re- 
deem and  recover  corporate  stock, 
sold  by  the  pledgee  thereof  without 
authority,  and  without  the  knowl- 
edge of  the  pledgor,  which  alleges 
that  plaintiff  pledged  the  stock  to  se- 
cure a  debt,  does  not  allege  that  he 
signed  the  power  of  attorney  on  the 
certificate,  or  assigned  the  stock  to 
the  pledgee.  Treadwell  v.  (Tlark,  114 
App.  Dlv.  493,  100  NTS  1  [aff  190 
N.    T.    61,    82    NE   605]. 

an.  Nelson  v.  Owen,  118  Ala.  37!. 
21  S  75;  Maxwell  v.  Foster,  «*  S.  C. 
1,  41  SE  776. 

98.  Bell  V.  State  Bank,  163  Cal. 
234    94  P  889 

99.  Bell  v.'  State  Bank,  153  Cal. 
234,   94  P  889. 

30.  Houston,  etc.,  R.  CJo.  v.  Con- 
ner,  29  Tex.  Civ.  A   259,   67  SW  773. 

81.  Smith  V.  Anderson,  8  Tex.  Civ. 
A.  188,  27  SW  776. 

88.  Colburn  v.  Riley,  11  Oolo.  A. 
184,    62   P   684. 

38.  Colburn  v.  Riley,  11  Colo.  A 
184,  62  P  684:  Treadwell  v.  Oark, 
124  App.  Dlv.  260.  108  NTS  733  [apP 
dlsm  192  N.  T.  631  mem,  84  NE  1121 
mem]. 


For  latar  oaaesi  developawata  and  ohaacwi  In  the  law  sea  cumulative  Annotationa,  auo*  title,  pace  and  not*  number. 
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vision.'*  Where  the  stock  has  been  wrongfully  sold 
by  the  pledgee  so  that  it  cannot  be  restored  to  the 
pledgor,  he  is  entitled  to  a  judgment  for  the  market 
value  of  the  stock  at  the  time  of  filing  his  bill  to 
redeem,'*  or  at  the  time  of  its  conversion,"  or  as  ad- 
mitted in  the  case;''  but  if  the  stock  has  no  market 
value,  the  pledgor  may  elect  to  recover  the  amount 
for  which  it  was  sold,"  less  the  amount  due  on  the 
pledgor's  debt,^^  and  the  pledgee  cannot  object  th^t 
the  price  was  speculative  or  more  than  the  stock  was 
worth.*'    • 

[(  1147]  13.  Bemedies  of  Third  Person.**  An 
owner  of  stock,  which  has  been  pledged  by  another 
without  his  consent,  and  without  his  having  con- 
ferred the  indicia  of  ownership  upon  such  other, 
may  sue  to  recover  the  stock  or  its  proceeds  from  the 
pledgee,*^  and  may  make  the  corporation  a  party  to 
the  suit,  where  he  seeks  to  prevent  the  pledgee  from 
being  recognized  by  the  corporation  as  the  owner 
of  the  stock;*'  this  rule  applies  in  favor  of  an 
assignee  of  the  stock,  as  against  the  pledgee  who 
makes  further  advances  to  the  former  owner  after 
notice  of  the  assignment.**  If,  however,  he  has  con- 
ferred such  indicia  of  ownership  upon  the  pledgor, 
he  can  recover  against  the  pledgee,  who  has  acted  in 
good  faith,  only  the  proceeds  in  excess  of  the 
amount  for  which  it  was  pledged,*'  or,  in  other 

[a]  Wliar*  rastoiiog'  atook  In*^- 
altatdaw— Whare  a  Judgment  decrees 
that  within  a  specified  time  the 
pledgee  ishall  deliver  to  the  pledgor 
certain  stock  or  that  the  pledgor 
might  take  a  money  judgment  for  Us 
value,  and  the  pledgee  by  his  appeals 
causes  considerable  delay  In  satisfy- 
ing the  judgment,  and  fails  to  deliver 
the  stock  within  the  time  specifledL 
and  a  money  Judgment  is  entered 
against  him,  it  will  be  inequitable  to 
the  pledgor  to  compel  him  after  such 
default  to  take,  in  lieu  of  a  money 
judgment,  the  certificate  of  stock 
which  has  depreciated  in  value. 
Treadwell  v.  Clark,.  124  App.  Div.  260, 
108  NYS  733  [app  dism  1$2  N.  T.  631 
mem.  84  NB  1121  mem]. 

a*.  Colburn  v.  Riley,  11  Colo.  A. 
184.  62  P  684. 

[a]  iniMi  dafendant  luMposM*- 
slon  of  th*  stoGk,  the  judgment  need 
not  contain  the  alternative  provision. 
Colburn  v.  Riley,  11  Colo.  A.  184,  52 
P   684. 

35.  N  FOwle  V.  Ward,  113  Mass.  548, 
18  AmR  534. 

36.  Hagan  v.  Continental  Nat. 
Bank.   182   Mo.    819,   81   SW  171. 

Kasrar*  of  damaf  as  for  ooavandon 
KauaxaUy  see  supra  i  1124. 

9T,  Bumlller  v.  BumiUer,  (CaJ.) 
175    P    897. 

[a]  Altonurttra  JsOgmaiLt. — Where 
plaintiff  had  acquired  an  interest  in 
three  fifths  of  stock  pledged,  it  was 
not  error,  in  a  suit  for  the  possession 
of  such  stock,  to  give  an  alternative 
Judgment  that,  if  defendant  failed  to 
deliver  his  stock  and  note  which  it 
secured,  plaintiff  was  entitled  to 
damages  equivalent  to  three  fifths  of 
the  value  of  the  stock  as  admitted,  in 
the  case  and  found  by  the  "court. 
Bumlller  v.  Bumlller,  (Cal.)  176  P 
897. 

38.  Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  319,  81  SW  171. 

39.  Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  319,  81  SW  171. 

4a  Hagan  v.  Continental  Nat. 
Bank,  182  Mo.  319.   81  SW  171. 

41.  See  generally  Pledges  [31  Cyc 
843]. 

Faraona  antltlad  to  radaam  see  su- 
pra S  1140. 

42.  Miller  v.  Doran,  161  111.  A.  627 
[aff  246  111.  200,  91  NE  1039];  O'Her- 
ron  V.  Gray,  168  Mass.  673,  47  NE 
429,  60  AmSR  411,  40  LRA  498.  See 
also  supra  i  1138. 

[a]  Cha  daoraa  in  a  suit  to  re- 
cover   stock    certificates    stolen    and 


words,  he  cannot  recover  the  stock  or  its  proceeds 
without  refunding  or  offering  to  refund  the  amount 
advanced  by  the  pledgee,*'  and  the  pledgee  may  dis- 
charge himself  from  any  obligation  to  the  owner  by 
delivering  Up  the  stock  to  his  pledgor  at  any  time 
before  an  offer  to  redeem  is  miade  by  the  owner,*^ 
An  action  by  a  third  person  to  establish  title  to 
pledged  stock  is  barred  by  a  prior  ag^ment  b«i- 
tween  plaintiff  and  the  pledgor  that  plaintiff  would 
assume  the  amount  of  the  debt  to  the  pledgee;*' 
and  the  failure  in  such  an  action  fo  join  the  pledgee 
as  defendant,*'  or  to  show  that  at  the  time  of  the 
pledge  the  pledgee  knew  that  plaintiff  claimed  the 
stock,'"  bars  a  recovery  against  the  pledgee. 

Marshalling,  An  owner  of  stock  which  has  been 
wrongfully  pledged  by  another  for  the  latter 's  debt 
is  entitled,  after  notifying  the  pledgee  of  his  rights, 
to  have  other  securities  in  the  pledgee's  hands  be- 
longing to  the  pledgor  first  applied  to  the  indebted- 
ness,"- 

[i  1148]  H.  Registration  or  Transfer  on  Cor- 
porate Books  " — 1.  Necessity— a.  In  General.  In 
the  absence  of  a  statute,  by-law,  or  charter  provision 
requiring  it,  a  transfer  on  the  books  of  the  corpora- 
tion is  not  necessary  to  vest  an  assignee  with  title 
to  stock  assigned  to  him,"  an  assignment  of  the 
shares  accompanied  with  a  delivery  of  the  certificate 


pledged  may  direct  that  defendant  re- 
turn to  complainant  the  certificates 
of  stock  In  question,  or  pay  the  value 
of  such  stock  on  the  day  when  the 
decree  was  entered.  Miller  v.  Doran, 
161  111.  A.  627  [aff  246  111.  200,  91 
NB  10391. 

43.  Miller  v.  Doran,  161  III.  A.  627 
[aff  245  111.  200,  91  KB  1039]. 

44.  Hanecy  v.  Page,  202  III.  A. 
271. 

[a]  Bvldaa«a  halA  admlMlbU  in 
action  by  assignee  to  recover  pro- 
ceeds of  sale.  See  Hanecy  v.  Page, 
202  111.  A.  271. 

46.  Brlttan  v.  Oakland  Sav.  Bank, 
124  Cal.  282,  67  P  84,  71  AmSR  68 
[aff  112  Cal.  1,  44  P  239]. 

[a]  Maerat  trust.  — If  one  who 
holds  mining  stocks  in  secret  trust 
for  another  pledges  them  for  his 
debt,  without  notice  to  the  pledgee 
of  the  Interest  of  the  cestui  que 
trust,  and  the  pledgee  sells  the  stock 
without  previous  demand  and  notice, 
the  right  of  action  for  the  conver- 
sion is  'in  the  pledgor,  and  not  in  the 
cestui  que  trust.  Thompson  v,  To- 
land,    48    Cal.    99. 

48.  U.  S.— In  re  Mclntyre,  181 
Fed.  966,   104  OCA  419. 

Ala. — ^Tupelo  Bank  v.  Thompson, 
186   Ala.    600,   65   S   147. 

Ca.1. — Brlttan  v  '  Oakland  Sav. 
Bank.  124  Cal.  282,  67  P  84,  71  Am 
SR  68  [Aff  112  Cal.  1,  44  P  399]; 
Thompson  v.  Toland,  48  Cal.  99. 

Mass. — Jarvis  v.  Rogers,  16  Mass. 
389:  Jarvis  v.  Rogers,   13  Mass.  105. 

N.  T. — McNeil  v.  New  York  Tenth 
Nat.  Bank,  46  N.  Y.  325,  7  AmR  341 
[mod  53  Barb.  69]. 

Or. — Gray  v.  Ftinkhauser,  68  Or. 
423,  115  P  146. 

[a]  Bnla  appUad.— Where  defend- 
ant, to  whom  stock  actually  belong- 
ing to  plaintiff  was  pledged  by  one 
having  apparent  authority  from 
plaintiff  to  use  it  as  his  own, 
showed  no  diligence  to  protect  plain- 
tiff after  being  informed  of  his 
rights,  in  an  action  to  restrain  the 
corporation  from  transferring  the 
shares  on  its  books,  the  stock  will 
not  be  adjudged  to  be  returned  to 
defendant  until  his  debt  Is  paid  by 
the  pledgor,  but  will  be  held  by  the 
clerk  of  the  court  for  a  stated  pe- 
riod, and  plaintiff  will  be  required  to 
deposit  the  amount  of  the  debt  due 
defendant  with  costs,  disbursements, 
and  attorney's  fees,  the  stock  other- 
wise to  be  returned  to  defendant,  and 
defendant  will  be  required  to  deposit 


the  stock  and  receive  the  amount  de- 
posited by  plaintiff,  and,  if  he  does 
not  do  so,  th«  present  value  of  the 
stock  ehall  be  deducted  from  the 
amount  deposited  by  plaintiff.  Gray 
V.  Fankhauser,  58  Or.  423,  116  P  146. 

47.  Jarvis  v.  Rogers,  16  Mass. 
389. 

48.  Butler  V.  Hydro-Pneumatio 
Sprinkler,  ate,  Co.,  (Mo.  A.)  190  SW 
921. 

49.  Butler  v.  Hydro-Pneumatio 
Sprinkler,  etc.,  Co.,  (Mo.  &.)  190  SW 
921. 

M.  Butler  y.  Hydro-Pneumatio 
Sprinkler,  etc.,  Co.,  (Mo.  A.)  190  SW 
921. 

61.  De  Marchant  -v.  Moore,  160 
N.   Y.   209,    47  NE   770. 

62.  Oross  fafarancaai 
Mandamus    to    compel     transfer   see 

Mandamus  [26  C^c  347]. 
Registration  as  affecting:  J 

liiablllty  for  corporate  debts  and 
acts  see  infra  8  16C6. 

Right  of  stockholder  to  equitable 
relief  against  corporation  see  in- 
fra i  1333.  f 

Right  to  vote  see  Infra  J  1386. 
Registration  in  case  of: 

Gift  of  stock  see  Gifts  [26  Cyo 
1202]. 

Pledge  of  stock  see  supra  |{  1106- 
1108. 

Transfer  of  bank  stock  see  Banks 
and  Banking  {{  50-62. 
Surrender  and   reissue   of  certificate 

in  connection  with  transfer  see  at>- 

pra  {{  1047-1049. 

68.  Conn. — Northrop  v.  Newton, 
etc.,  Tump.  Co.,  3  Conn.  644. 

Me. — Bates  v.  Androscoggin,  etc., 
R.  0>..   49  Me.  491. 

Mass. — Boston  Music  Hall  Assoc. 
V.  Cory,  129  Mass.  435. 

N.  Y. — Cameron  v.  Havemeyer,  12 
NYS  126,  25  AbbNCas  438. 

R.  I. — Sayles  v.  Bates,  15  R.  I.  342, 
5  A  497. 

W.  Va. — Lrlpscorob  v.  Condon,  66 
W.  Va.  416.  49  SB  392,  107  AmSR 
938,    67   LRA    670. 

[a]  Vndsr  void  tmat  afraaniMit. 
— ^Where  a  "trust"  agreement  is  ad- 
judged void,  a  provision  thereof 
that  the  certificates  under  the  trust 
are  transferable  only  on  the  books  of 
the  board  of  trustees  does  not  make 
it  necessary  that  a  certificate  should 
be  so  transferred  before  the  pur- 
chaser can  acquire  title  thereto;  the 
purchaser  In  such  case  derives  title 
from  the  original  stockholder,  and 
npt  from  the  trustees.  Cameron  ^ 
■Digitfeed'l-  '        -      •  ■     -IVC 
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being  sufSeient.'*  Where  there  is  a  provision  re- 
quiring a  transfer  to  be  registered  on  the  books  of 
the  corporation,  it  is  generally  held  that  such  pro- 
vision is  intended  for  the  protection  of  the  corpora- 
tion and  its  stockholders,  and  creditors,''^  and  that, 
although  an  unregistered  transfer  may  be  valid  and 
binding  as  between  the  -parties  thereto,''  and  as 
against  otliers  who  have  notice  of  the  transfer,'^  so 
far  as  the  corporation,'*  its  creditors,'"  and  other 
interested  third  persons  withont  notice  are  con- 
cerned, the  transferee  does  not  acquire  a  complete 
title  until  the  transfer  is  entered  on  the  corporate 
books;***  and  that  persons  without  notice  to  the 
contrary  are  at  liberty  to  act  on  the  faith  of  the  title 
being  in  the  person  in  whose  name  it  appears  on  the 
books  of  the  corporation.** 

[$  1140]  b.  Nature  of  Unregisterod  Trans- 
feree's Title.  In  some  jurisdictions  a  provision  re- 
quiring a  transfer  of  stock  to  be  made  on  the  books 
of  the  corporation  has  been  construe4  literally,  and 
as  excluding  any  other  mode  of  transferring  the 


Hav«meyer,  12  NTS  126,  26  AbbNOas 
438 

64.     See  supra  ({  1041,  1043.  1044. 

S5.  U.  8. — JohnstoD  v.  Laflin,  103 
V.  B.  800,  26  L.  ed.  632;  Masury  v. 
Arkansas  Nat.  Bank,  93  Fed.  603,  36 
CXJA  476  [rev  87  Fed.  881];  Conti- 
nental Nat.  Bank  v.  Bitot  Nat.  Bank, 

7  Fed.  369. 

Ala. — Duke  V.  Caliawba  Nav.  Co., 
10  Ala.  82,  44  AmD ,  472.  But  see 
Florala  Bank  v.  Amorlcan  Nat.  Bank, 
76  S  310  (holding-  that  such  a  statu- 
tory provision  contemplates  only  the 
protection  of  subsequent  purchasers 
-without  notice  of  prior  equities). 

D.  C. — ^National  Safe  Deposit,  etc., 
Co.  V,  HlbbB,  82  Apik.  45B. 

Ida. — Mapleton  Bank   v.  Standrod, 

8  Ida.  740,  71  P  119,  67  L.RA  666. 
Ind. — smock    T.    Henderson,    WUs. 

241. 

Ky. — Thuxber  v.  Crump,  88  Ky. 
408,  68  SW  146,  10  KyL.  69. 

Minn. — Prince  Inv.  Co.  v.  St.  Paul, 
etc.,  Liand  Co.,  68  Minn.  121,  70  NW 
1079;  Lund  v.  Wheaton  RoUer-Mill 
Co.,  60  Minn.  36,  62  NW  268,  36  Am 
SR  628;  Baldwin  v.  Canfleld.  26  Minn. 
43,  1  NW  261. 

.  Miss. — Sherck  v.  Montgomery,  81 
Miss.   426,  88   S  607. 

Mo. — Crenshaw  v.  Columbian  Mln. 
Co.,   110  Mo.  A.  866,  86  SW  260. 
.  Nebr. — ^Herrlck  v.  Humphrey  Hard- 
ware Co.,  78  Nebr.  809,  103  NW  686, 
119  AmSBl  917,  11  AnnCtts  201. 

N.  J. — Campbell  v.  Perth  Amboy 
3fut.  Loan,  etc.,  Assoc,  76  N.  J.  Sq. 
347,  74  A  144. 

Wash. — Van  Horn  v.  New  West- 
ern Shingle  Co.,  64  Wash.  117,  103 
P  43. 

W.  Va. — ^Lipscomb  v.  Condon,  66 
W.  Va.  416,  4»  SB  892,  107  AmSR 
938,  67  LRA  670. 

"Such  a  provision,  when  found 
either  in  a  special  charter  or  in  a 
seneral  Incorporation  act,  or  in  the 
by-laws  of  a  corporation,  is  Intend- 
ed to  prescribe  a  method  of  trans- 
fer which  shall  be  deemed  effectual, 
as  between  the  corporation  and  its 
stockholders,  in  all  matters  relating 
to  the  internal  government  and  man- 
agement of  the  corporation,  rather 
than  to  prescribe  a  method  of  trans- 
fer which  must  be  observed  as  be- 
tween a  stockholder  and  third  par- 
ties." Masury  v.  Arkansas  Nat. 
Bank,   93  Fed.   603,   605,   36  CCA  476. 

se.     See  Infra  i  1150. 

67.  Bank  of  America  v.  McNeil,  10 
Bush   (Ky.)  64. 

68.  See  infra  (  1161. 
OompllMic*  wxtli  preflerOMA  mode 

of  teuafer  gtMurally  see  supra  } 
1042. 

8».    See  infra  t  1665. 

to.  U.  B. — Brown  v.  Duluth,  etc., 
B.  Co.,  6S  Fed.  889;  Bangor  Electric 


Light,  etc.,  Co.  V.  Robinson,  62  Fed. 
620. 

Cblo. — Ironstone  Ditch  C3o.  v.  Elq- 
ultable  Securities  Co.,  62  Colo.  268, 
121  P  174;  Talcott  v.  Mastin,  20 
Colo.  A  488,  79  P  978. 

Md. — Merchants'  Nat.  Bank  v.  Wil- 
liams, 110  Md.  334,  72  A  1114. 

N.  H. — ^Westminster  Nat.  Bank  v: 
New  England  Electrical  Works,  73 
N.  H.  465,  62  A  971,  111  AmSR  687. 
3  LRANS  651. 

N.  y.— Shelllftgton  v.  Howland,  63 
H".  Y.  371   tair  67  Barb.  14]. 

Okl. — Haynes  v.  Brown,  18  Okl. 
889,  89  P  1124. 

Vt. — Sabln  v.  Woodstock  Bank,  21 
Vt.  863. 
As  against!  . 

Creditors  of  the  transferor  see  In- 
fra {{  1153-1156. 

Subsequent  purchasers  see  infra  S 
1157. 

Oompllnioe   -wltb  prescribed  node 

?f  tnuurfar  ganeniUj  see  supra  i 
042. 

ei.  Sabln  V.  Woodstock  Bank,  21 
Vt.  868. 

SB.  De  Nunzio  v.  De  Nunzio,  90 
Conn.  242,  97  A  323:  State  v.  Jeffer- 
sonvllle  First  Nat.  Bank,  89  Ind.  302. 
And  see  cases   Infra  note  63. 

63.  U.  S. — Black  v.  Zacharle,  3 
How.  483,  11  L.  ed.  690;  Union  Bank 
V.  Laird,  2  Wheat.  390.  4  L.  ed.  269; 
Hubbard  v.  Manhattan  Trust  Co.,  87 
Fed.  51,  80  CJCA  520;  Becher  v.  Wells 
Flourlng-MlU  Co.,  1  Fed.  276,  1  Mc- 
Oary  62;  Brown  v.  Adams,  4  F.  Cas. 
No.  1,986,  6  Blss.  181:  Johnson  v. 
Laflln,  IS  F.  Cas.  No.  7,393,  5  Dill. 
65  [aff  103  U.  S.  800.  26  L.  ed.  532]; 
Williams  V.  Mechanics'  Bank,  29  F. 
cas.   No.   17,727,    5   Blatchf.   59. 

Conn. — ^De  Nunzio  v.  De  Nunzio,  90 
Conn.  342.  97  A  323;  Russell  v. 
Easterbrook.  71  Conn.  50.  40  A  905; 
Reed  -y.  Copeland,  60  Conn.  472,  47 
AmR  663;  Colt  v.  Ives,  31  Conn.  25, 
81  AmD  161;  Shlpman  v.  /Etna  Ins. 
Co.,  29  Conn.  245;  Northrop  v.  New- 
ton, etc..  Tump.  Co.,  3  (jonn.  544; 
Marlborough  Mfg.  Cto.  v.  Smith,  2 
Conn.  679. 

D.  C. — National  Safe  Deposit,  etc., 
Co.  V.  HIbbs,  32  App.  459. 

111. — Otis  V.  Gardner.  105  111.  436. 

Ind. — Boone  v.  Van.  (Jorder.  164 
Ind.  499,  605.  74  NE  4,  108  AmSR 
314  [clt  Cyc];  Bruce  v.  Smith,  44 
Ind.  1:  Hill  V.  Kerstetter.  43  InA  A. 
1,   86   NE   868,    859    [clt  (jyc). 

Md.— Kerr  v.  Urle,  86  Md.  72,  87  A 
789.  63  AmSR  493.  38  LRA  119;  Vic- 
tor O.  Bloede  Co.  V.  Bloede,  84  Md. 
129,  34  A  1127,  67  AmSR  373,  38 
LRA   107;    Swift    v.    Smith,    66    Md. 

428.  6  A  684.   67  AmR  336. 
Mass. — Baker  v.  Davie.   211   Mass. 

429,  97  NE  1094,  37  LR^NS  944; 
Blanchard   v.   Dedham    Qaslight   CN>.. 


l^al  title;  and  until  a  transfer  is  registered  or  at 
least  deposited  -with  the  corporation  for  the  purpose 
of  registration,*'  the  legal  title  to  the  shares  re- 
mains in  the  transferor,  and  the  transferee  has 
merely  a  good  equitable  title  as  between  himself  and 
the  transferor  and  persons  claiming  under  the  lat- 
ter,*' and  such  title  or  interest  will  be  enforced  and 
protected  as  a  trust  as  between  the  parties,**  and  as 
against  all  persons  Who  have  not  a  superior  right;*' 
or  in  other  words  the  transferee  has  the  equitable 
right,  as  against  the  transferor,  to  have  the  latter's 
legal  right  or  interest  in  the  stock  transferred  to 
him,**  subject  to  any  existing  paramount  rights  of 
the  corporation  and  third  parties.*'  In  other  juris- 
dictions, however,  a  delivery  of  the  stock  certificate, 
with  an  assignment  and  power  of  attorney  to  trans- 
fer the  shares  on  the  books  of  the  corporation, 
passes  the  entire  title,  legal  as  well  as  equitable,  in 
the  shares  as  between  the  parties  themselves, 
whethe^-  the  transfer  is  restored  or  not,**  but  only 
an  equitable  title  as  against  the  corporation  and  bona 

12  Gray  213;  Fisher  v.  Essex  Bank, 
6  Gray  373. 

Minn. — Prince  Inv.  Oo.  v.  St  Paul, 
etc..  Land  Co.,  68  Mlniu  121,  70  NW 
1079. 

Oh. — Conant  v.  Reed,  1  Oh.  St.  298. 

Pa. — ^In  re  Bank  of  Commerce,  73 
Pa.  59;  Pittsburgh,  etc.,  R.  C!o.  v. 
Clarke,  29  Pa.  146;  Wood  v.  Mait- 
land,  10  Phila.  84;  Qeyer  v.  Western 
Ins.  Co.,  3  Plttsb.  41. 

R.  I. — Llppltt  V.  American  Wood 
Paper  Co..  IS  R.  I.  141.  23  A  111,  2 
AmSR  886;  Lockwood  v.  Mechanics' 
Nat.  Bank,  9  R.  I.  308,  11  AmR  253. 

Utah. — Rasmussen  v.  Sevier  Val- 
ley C^anal  Co.,  40  Utah  371,  121  P 
741. 

Vt. — ^La  Fountain,  etc.,  Co.  v. 
Brown,  91  Vt.  840,  101  A  36,  LRA 
1917F  561;  Sabln  v.  Woodstock  Bank, 
21  Vt.  353. 

W.  Va. — Lipscomb  v.  Condon,  66 
W.  Va.  416,  49  SB  392,  107  AmSR 
938.    67    LRA   670. 

Wis. — Murphy's  Application,  61 
Wis.    619,    8    NW    419. 

Eng.— Ireland  v.  Hart,  [1902]  1 
Ch.  622. 

61.  Richards  v.  Robin,  148  NTS 
822.  162  NTS  12  [aff  225  N.  T.  719 
mem];  La  Fountain,  etc.,  Oo.  v. 
Brown,  91  Vt.  840,  101  A  86,  LRA 
1917F  551. 

66.  Prince  Inv.  Co.  v.  SL^  Paul, 
etc..  Land  Co.,  68  Minn.  121,  70  NW 
1079. 

6a  Boone  V.  Van  Oorder,  164  Ind. 
499,  74  NE  4,  108  AmSR  314. 

67.  Boone  v.  Van  Corder,  164  Ind. 
499,  74  NE  4,  108  AmSR  814.  And 
see  infra  U  1183-1190. 

ea  U.  S.— Hubbard  v.  U.  S.  Bank, 
12  F.  C^as.  No.  6,816. 

Ala. — Duke  v.  Cahawba  Nav.  (^., 
10  Ala.   82,   44  AmD  472. 

Mich. — McLean  v.  Charles  Wright 
Medicine  Co.,  96  Mich.  479,  66  NW 
68;  Mandlebaum  v.  North  American 
Mln.  Co.,  4  Mich.  46p. 

Minn. — Baldwin  v.  OLnfleld,  26 
Minn.  43,  1  NW  261. 

Mo. — Boatmen's  Ins.,  etc.,  Co.  v. 
Able,  48  Mo.  136;  St.  Lotils  Stone- 
ware Co.  V.  Partridge,  8  Mo.  A  680; 
C^arroU  v.  Mullanphy  Sav.  Bank,  8 
Mo.  A  249. 

Nev. — State  v.  Pettlnell,  10  Nev. 
141;  Bercich  v.  Marye.  9  Nev.  312. 

N.  J. — Broadway  Bank  v.  UcE3- 
rath,  18  N.  J.  Bq.  24. 

N.  T. — Travis  v.  Knox  TerpeioB* 
Co.,  216  N.  T.  2B9,  109  NB  260.  LRA 
1916A  542,  AnnCaal917A  887  [aff  16S 
App.  Dlv.  166.  150  NTS  «21];  In  r« 
Argus  Co.,  138  N.  T.  667,  84  NB 
388;  C%emlcal  Nat.  Bank  v.  Colwell. 
132    N.    T.    260,    30    NE    644    (rev  I 


NTS  288];  Robinson  v.  New  Berne 
Nat  Bank,  96  N.  T.  637  [aff  17  NT 
WklyDlg   269];    Cushman    v.   Thayer 


^or  lata*  oaMSi  Otvelopmsata  and  oIuuwm  in  the  law  m«  etunulatlve  Annotatloalk  aame  title,  page  and  not*  number. 
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fide  pnnhasen.** 

[(  1150]  c.  As  between  Tranaferor  and  Tran»- 
f«reeJ*>  Notwithstanding  a  provision  requiring 
transfers  of  stoek  to  be  entered  on  the  books  of  the 
corporation,  a  transfer  by  astdgmneat  and  power  of 
attorney,  indorsed  in  blank,  is  valid  and  binding  as 
between  the  transferor  and  transfem*,  although  it 
is  not  registered,"  and  even  though  the  corporation 
wrongfully  refuses  to  transfer  the  stock  and  issue 
new  certificates.' '    Such  a  transfer  is  also  good  as 

Mfg.  Jewelry  Co.,  76  N.  T.  865,  S2 
AmR.  316  raff  7  I>aly  8S0  (a«  HowPr 
60)3;  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  T.  616;  Johnson  v. 
Underhin,  52  N.  Y.  203:  McMahon  v. 
Hacy,  61  N.  Y.  165;  Isham  v.  Buck- 
ingham, 49  (I,  Y.  216;  Qrymes  v. 
Hone.  49  N.  Y.  17,  10  AmR  313; 
Leltch  V.  Wells,  4S  N.  Y.  585  [rev  ii 
Barb.  637];  McNeil  v.  New  York 
Tenth  Nat.  Bank,  46  N.  Y.  825,  7 
AmR  341  [mod  55  Barb.  69];  New 
York,  etc.,  R.  Co.  v.  Schuyler,  34 
N.  Y".  30  [mod  38  Barb.  634]j  Calla- 
nan  v.  Edwards,  32  N.  Y.  483;  Uets- 
Ker  V.  liifo  Assoc,  of  America,  125 
App.  Dlv.  921,  110  NYS  1138  [aff 
195  N.  Y.  598  mem,  89  NB  1106 
mem] ;  De  Comeau  v.  Guild  Farm  Oil 
Co.,  3  Daly  218;  Van  Heusen  v.  Van 
Heusen  Charles  Co.,  74^  Misc.  292, 
131  NYS  401;  Weller  v.  J.  B.  Pace 
Tobacco  Co.,  2  NYS  292;  HIU  v.  Ne- 
wichawanlck  Co.,  48  HowPr  427  [aff 
8  Hun  459  (»ff  71  N.  Y.  693)];  Buf- 
falo Commercial  Bank  v.  Kortrlght, 
22  ■Wend.  348,  34  AraD  317;  Gilbert 
V.  Manchester  Iron  Mfg.  Co.,  11 
Wend.  627. 

S.  C. — Maxwell  y.  Foster,  67  S.  C 
377.    45   BE   927. 

B.  C. — UacDonald  t.  Vancouver 
Bank,   22  B.  C.  310. 

"As  between  the  parties,  the  deliv- 
ery of  the  certlfloate,  with  assign- 
ment and  power  Indorsed,  passes  the 
entire  title,  legal  and  equitable.  In 
the  shares,  notwithstanding  that,  by 
the  terms  of  the  charter  or  by-laws 
of  the  corporation,  the  stock  Is  de- 
clared to  be  transferable  only  on  Its 
books;  that  such  provisions  are  In- 
tended solely  for  the  protection  of 
the  corporation,  and  can  be  waived 
or  asserted  at  Its  pleasure,  and  that 
no  effect  Is  given  to  them  except  for 
the  protection  of  the  corporation; 
that,  they  do  not  Incapacitate  the 
shareholder  from  parting  with  his  In- 
terest, and  that  his  assignment,  not 
on  the  books,  passes  the  entire  legal 
title  to  the  stock,  subject  only  to 
such  liens  or  claims  as  the  corpora- 
tion  may  have  upon   It,  and  except' 


against  the  heirs  or  personal  representatives  of  the 
transferor.*' 

[(  1151]  d.  As  against  Oorporation  **—(!)  la 
Qeoeral.  Under  a  provision  requiring  a  transfer  of 
stock  to  be  made  on  the  books  of  the  corporation, 
an  unregistered  transfer  passes  to  the  transferee,  as 
against  the  corporation,  only  an  equitable  title," 
and  confers  on  him,  as  against  the  corporation,  no 
rights'*  except  that  of  having  the  stock  properly 


ing  the  right  of  voting  at  elections, 
etc."  McNeil  v.  Tenth  Nat.  Bank,  46 
N.  Y.  825,  881,  7  AmR  341  (mod  65 
Barb.   59]. 

ee.  Slate  v.  Pettlneli,  10  Nev.  141; 
Bercioh  v.  Marye,  9  Nev.  312;  Cush- 
man  v.  Thayer  Mfg.  Jewelry  Co.,  76 
N.  Y.  865,  82  AmR  315  [aff  7  Daly 
330  faff  53  HowPr  60)];  Grymes  v. 
Hone,  49  N.  Y.  17,  10  AmR  813;  New 
York,  etc.,  R.  Co.  v.  Schuyler,  84 
N.  Y.  30  [mod  38  Barb.  534];  Me- 
chanics' Bank  v.  New  York,  etc.,  R. 
Co..  13  N.  Y.  599  [rev  11  N.  Y.  Super. 
480];  Stebblns  v.  Phenlx  F.  Ins.  Co., 
3  Paige  (N.  Y.)  850.  And  see  infra 
}  1157. 

TO.  Xatuie  of  tnuMfeiee^  Utte 
see  supra  I  1149. 

71.  U.  S. — Beardsley  v.  Beardsley, 
138  XJ.  S.  262,  11  set  318,  34  L.  ed. 
928;  Johnston  v.  Laflln,  103  U.  S. 
800,  26  L.  ed.  533;  Black  v.  Zacharie, 
3  How.  483,  11  L.  ed.  690;  George- 
town Union  Bank  v.  Laird,  2  Wheat. 
890,  4  L.  ed.  269;  West  v.  Empire  L,. 
Ins.  Co.,  242  Fed.  605;  Masury  v. 
Arkansas  Nat.  Bank,  93  Fed.  603,  35 
CCA  476  [rev  87  Fed.  381];  Bank  of 
Commerce  v.  Newport  Bank,  63  Fed. 
898,  11  CCA  484;  U.  S.  v.  Cutts,  26 
P.  Cas.   No.  14,912.   1   Sumn.   183. 

Ala. — Duke    v.    Cahaw*""    '' 
10  Ala.  82,  44  AmD  472 


Pac.  R.  Co.,  167  Cal.  678,  108  P  676, 
27  L.RANS  987.  21  AnnCas  1391; 
Spreckels  v.  Nevada  Bank,  113  Cal. 
272,  45  P  329,  64  AmSR  348,  33  LRA 
459;  Strout  v.  Natomla  Water,  etc., 
Co.,  9  Cal.  78;  Weston  v.  Bear  River, 
etc.,  Mln.  Co.,  6  Cal.  186,  63  AmD 
117. 

Colo. — Shires  v.  Allen,  47  Colo.  440, 
442,.  107  P  1072   [clt  Cye]. 

Conn. — ^De  NunzIo  v.  De  Nunzlo,  90 
Conn.   342,  97  A  823. 

Oa. — Culloden  .  Bank  v.  Forsyth 
Bank,  120  Ga.  676,  48  SE  228,  102 
AmSR  115;  Bates-l<^rley  Sav.  Bank 
V.  Dismukes,  107  Oa.  212,  83  SE  176; 
Ross  V.  Southwestern  R.  Co.,  63  Ga. 
514;  Southwestern  R.  Co.  v.  Thom^ 
ason,   40  Ga.  408. 

Ida. — Aulbach  v.  Dahler,  4  Ida. 
664    43  P  322 

lil. — McCarthy  v.  Crawford,  238  111. 
38,  86  NE  760,  29  LRANS  262,  128 
AmSR  95;  Kellogg  v.  Stockwell,  76 
111.   68.  ^        . 

Ind. — Bruce  v.  Smith,  44  Ind.  1; 
Hill  v.  Kerstetter,  43  Ind.  A.  1.  86 
NB    868,    859    tclt   Cyo]. 

Iowa. — Ft.  Madison  Lumber  Co.  v. 
Batavlan  Bank,  71  Iowa  270,  32  NW 
336.  60  AmR  789.- 

Kan. — Culp  V.  Hulvane,  66  Kan. 
143^  71   P   273. 

Ky. — American  Wlre-Nall  Co.  v. 
Bayless,  91  Ky.  94,  16  SW  10,  12 
KyL   694. 

La. — Union  Bank  v.  Desban,  2  Rob. 
486. 

Md. — Merchants'  Nat.  Bank  v.  Wil- 
liams, 110  Md.  334.  72  A  1114:  Victor 
O.  Bloede  Co.  v.  Bloede.  84  Md.  129, 
34  A  1127,  67  AmSR  373,  33  LRA 
107;  Baltimore  City  Pass.  R.  Co.  v. 
Sewell,  36  Md.  238.  6  AmR  402;  Hall 
v.  U.  S.  Insurance  Co.,  5  GUI  484. 

Mass. — Fltchburg  Sav,  Bank  v. 
Torrey,  134  Mass.  239;  Brown  v. 
Smith,  122  Mass.  689;  Brigham  v. 
Mead,  10  Allen  246;  Sargent  v.  Essex 
Mar.  R.  Corp.,  9  Pick.  202;  Sargent 
V.  Franklin  Ins.  Co.,  8  Pick.  90,  19 
AmD  306;  Nesmlth  v.  Washington 
Bank,  6  Pick.  824;  Qulner  v.  Marble- 
head  Social  Inil.  Co.,  10  Mass.  476. 

Minn. — Baldwin  v.  Canfleld,  26 
Minn.  43,  1  NW  261. 
_  Hiss. — Schercli  v.  Montgomery,  81 
Miss.  426,  33  S  507;  Timberlake  v. 
Shippers'  Compress  Co.,  72  Miss.  323, 
16   S    630. 

Mo. — Moore  v.  Bank  of  Commerce, 
52  Mo.  377;  Chouteau  Spring  Co.  v. 
Harris,  20  Mo.  382:  St.  Louis  Per- 
petual Ins.  Co.  V.  Goodfellow.  9  Mo. 
149:  Crenshaw  v.  Columbian  Mln.  Co., 
110  Mo.  A.  856,  86  SW  260;  Haegele 
v.  Western  Stove  Mfg.  Co.,  29  Mo.  A. 
486;  Carroll  v.  MuUanphy  Sav.  Bank, 
8  Mo.  A.  249. 

Mont.— Barker  v.  Montana  Gold, 
etc.,  Mln.  Co.,  16  Mont.  S51,  89  Mont. 
66. 

N.  H. — Slastman  v.  Flske,  9  N.  H. 
182 

N.  J.— Mt.  Holly,  etc.,  Turnp.  Co. 
V.  Ferree,  17  N.  J.  Bq.  117;  Broadway 
Bank  v.  McElratb,  13  N.  J.  %.  24; 
Rogers  v.  New  Jersey  Ins.  Co.,  8 
N.  J.  Eq.  167. 

N.  Y. — Campbell  v.  American  Zylo- 
nlte  Co.,  122  N.  Y.  455,  26  NE  863, 
11  LRA  596  [rev  55  Super.  Ct.  562, 
8  NYS  822];  Burrall  V.  BuBhwIok  R. 
Co.,  76  N.  Y.  211;  Canada  Merchants' 
Bank  v.  Livingston,  74  N.  Y.  228,  79 
N.  Y.  618  raff  17  Hun  321];  Johnson 


Barb. 


«8T]; 
Tenth    Nat.    Bank, 


1   i^k~?9"  fi  \-   9?^^^''*   *'*^-   Oo-    ▼■   Underhill.   62   N.   Y.   203;   Grymes 
r^i       M'„4til  4""?  i"-,  ™  h'-   Hone,    49   N.   Y.    17,    10   AmR    313; 

CaL— Paolflc  Nat,  Bank  v.  Western    Lelteb  v.  W«Us.  48  N.  T.  68S  [r^  48 


McNeil  V.  New  York 
46  N.  Y.  826,  7 
AmR  341  [mod  66  Barb.  69];  Me- 
chanics' Bank  v.  New  York,  etc.,  R. 
Co.,  13  N.  Y.  6*9;  Leavltt  v.  Fisher, 

11  N.  Y.  Super.  1;  De  Comeau  v. 
Guild  Farm  Oil  Co.,  3  Daly  218;  Van 
Heusen  v.  Van  Heusen  Charles  Co., 
74  Misc.  292,  181  NYS  401;  Richards 
v.    Robin,    148    NYS    822.     162    NTS 

12  [aff  225  N.  Y.  719  mem];  Buffalo 
Commercial  Bank  v.  Kortrlght,  22 
Wend.  848,  34  AmD  317;  Gilbert  v. 
Manchester  Iron  Mfg.  Co.,  11  Wend. 
027;  Utlca  Bank  v.  Smalley,  2  Cow. 
770,  14  AmD  526  [aff  8  Cow.  398]. 

N.  C. — ^Havens  v.  Tarljoro  Bank- 
132  N.  C.  214,  43  SB  639,  9&  AmSR 
627. 

Oh. — Davis  Laundry,  etc.?»  CO.  v. 
Whltmore,  92  Oh.  St.  44,  110  NE  518. 
AnnCasl917C  988;  Cincinnati,  etc.,  .R. 
Co.  V.  Rawson,  9  Oh.  Deo.  (Reprint) 
709,  16  CInoLBul  423.  But  see  Carll 
V.  Little  Miami  R.  Co.,  32  Oh.  CIr.  Ct. 
667  (holding  that  a  power  of  attor- 
ney from  a  husband  to  his  wife,  in- 
dorsed on  a  certificate  of  stock  and 
dated  as  of  the  time  of  Issuance  of 
the  stock  to  him,  constitutes  a  genr 
era!  power  to  transfer  the  stock  on 
the  Compa.iy's  books,  which  ceases  at 
her  death,  and  hence  merely  signing 
the  stock  over  to  her  son  without 
causing  the  transfer  to  be  made  oa 
the  books  conveys  no  title). 

Pa.— Baker's  App.,  .108  p¥,  610,  1  A 
78,  56  AmR  281;  Hacker  v.  National 
Oll-Reflning  Co.,  73  Pa.  93;  Pitts* 
burgh,  etc.,  R.  Co.  v.  aarke.  29  Pa. 
146;  Chambersburg  Ins.  Co.  v.  Smith. 
11  Pa.  120  ■  Stelnmetx  v.  Groetslnger, 
21  LancLRev  124;  RItchey  v.  Mc- 
C^ausland,  34  PlttsbLegJ  259. 

H.  1.— Hoppin  V.  Buffum,  9  R,  I. 
513,   11  AmR   291. 

„  Tex. — Blooming  Grove  Cotton-Otl 
Co.  v.  First  Nat.  Bank,  (Civ.  A.)  56 

SVv    d52. 

.,F**i*ir^l.'<*?'.2  ^-  "WriSht,  48  Utah 
638,    161    P   448;    Rasmussen    v.    Be)- 
vier  Valley  Canal  C!o.,  40  Utah  m, 
121  P  741. 
W.    Va, — ^Lipscomb    v.    Condon.    6C 

5Jk^?L*^6V^'"'"'^'»«» 

w]S:"'m^"'^^ll9.^^''"'"^""*»'  " 
Bng. — McEuen  v.  West  London 
Wharves,  etc.,  Co.,  L.  R.  6  C!h.  666; 
In  re  Joint  Stock  Discount  Co.,  L.  R. 
2  C*.  16;  Castellan  v.  Hobson,  L.  R 

10  Bq.  47;  Walker  v.  Bartlett,  18  C. 
B.  846,  86  ECL  846,  139  Reprint  1604. 
86    EngL&Eq_S88;    Shaw    v.    Rowley. 

11  Jur.  911;  Wheffleld,  etc.,  R  Co.  v. 
Woodcock,  11  L.  J.  Exch.  26. 

Ont. — In  re  Poison  Iron  Works,  * 
OntWN  1269.  22  OntWR  84,  4  DomLR 
193. 

And  see  cases  supra  notes  68,  68. 

t».!?Vt^'*5''5?L  v.  McCaualand.  84 
PlttsbLegJ    (Pa.)    269. 

Uablutles  and  leaiadies  for  >•- 
J^^gto  towtfer  genanaijr  see  infra 

73.  Shires"  v.  Allen,  47  Oolo.  440, 
107  P  1072;  Brisbane  v.  Delaware, 
etc-,  R.  (5.,  94  N.  Y.  204;  Hertsler's 
Est.,   22   Pa.    Super.   692. 

Liability  for  corporate  debts  and  acts 

see  tkfra  {  1666. 
Lien  of  corporation  see  infra  t  1198. 
Membership  in  corporation  see  infra 

i  1276. 
Right  to  dividends  see  Infl-a  •  1241. 
Right  to  vote  see  Infra  |  1886. 

TO.    See   supra   {    1149. 

"•    U.  8.'— Brown  V.  Dvtath,  etc. 
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transferred  to  him  on  the  books  of  the  corporation,** 
or  of  suing  to  establish  and  protect  his  rights  in  the 
corporate  property,*'  such  as  against  the  corporation 
in  committing  ultra  vires  acts,'*  or  in  disposing  of 
or  dissipating  the  corporate  assets.*"  Until  such 
entry  is  made  the  person  in  whose  name  th%  stock  is 
r^stered  iSj  as  between  himself  and  the  corpora- 
tion, the  owner  to  all  intents  and  purposes,  and 
the  corporation  has  the  right  to  treat  and  deal  with 
him  on  that  assumption,^'  unless  it  has  notice  of 
the  transfer,**  or  unless  it  waives  or  is  estopped 
to  require  a  r^stration  of  the  transfei',*^  although 
it  has  been  held  that  this  rule  applies  only  to  such 
transactions  as  are  within  the  express  or  implied 


powers  conferred  upon  the  company  or  its  stock- 
holders," and  only  to  such  eoiTwrations  as  are  or- 
ganized as  provided  in'  the  statute  requiring  such 
registration.*" 

[$  1152]  (2)  Waiyw  of,  and  Estoppel  to  Ke- 
<inire,  Begisbration.  Since  the  provision  which  re- 
quires transfers  to  be  r^stered  on  the  books  of  the 
corporation  is  for  the  most  part  intended  for  the 
befiefit  of  the  corporation  itself,**  it  may,  as  far  as 
itself  is  concerned,  waive  the  requirement  of  regis- 
tration and  estop  itself  from  insisting  upon  it,** 
as  where  it  wrongfully  refuses  to  make  the  transfer 
on  the  books,**  or  where  it  recognizes  or  accepts  the 
transferee  as  a  stockholder.*' 


R.  Co.,  B3  Fed.  889;  Becher  v.  Wells 
FlourlnK-MUl  Co.,  1  Fed.  276,  1  Mc- 
Crary   62. 

Ala. — Plantars',  etc.,  Mut.  Ins.  Co. 
V.  Selma  Sav.  Bank,  63  Ala.  686. 

Ark. — State  v.  Harris,  8  Ark.  670, 
<6  AmD  460. 

Cal. — People's  Home  Sav.  Bank  v. 
Stadtmuller.   150  Cal.  106,  88  P  280. 

Iowa. — LiinevUle  Farmers',  etc.. 
Bank  v.  Waason,  48  Iowa  836,  80 
AmR  898. 

Md.-^Klercliants'  Nat.  Bank  v.  Wil- 
liams, 110  Md.  334,  72  A  1114. 

N.  H. — Scripture  v.  Francestown 
Soapstone  Co.,  60  N.  H.  571. 

Pa. — National  Bank  of  Commerce 
V.  Troemner,   30  Leglnt  37. 

Wash. — ^Whltfleld  v.  Nonpareil 
Cons.  Copper  Co.,  67  Wash.  286,  289, 
128  P  1078,  41  L.RANS  187  [cit  Cyo]; 
t«Caff  V.  Dutch.  Miller  Mln.,  etc.,  Co., 
81  Wash.  666,  72  P  112. 

And  see  cases  infra  note  81. 

[a]  Bnl*  •opUed. — A  corporation 
Is  protected  from  liability  for  the 
fraudulent  issue  of  stock  by  its  of- 
ficers, and  a  transfer  thereof  to  one 
who  does  not  have  a  transfer  made 
on  corporate  books.  Whitfield  v. 
Nonpareil  Cons.  Copper  Co.,  67 
Wash,  286,  123  P  1078,  41  L.RANS 
187. 

77.  Duty  to  make  or  allow  ttaaa- 
fer  see  infra  99   1158-1161. 

78.  Brown  v.  Duluth,  etc.,  R.  Co., 
63  Fed.  889;  Sims  v.  Bonner,  60  N.  Y. 
Super.  70,  16  NTS  801,  21  NYCiv 
Proc.  879;  Ervln  v.  Oregon,  R.,  etc., 
Ca,  62  HowPr  (N.  Y.)  490. 

[a]  roradffn  oorporatlon^^d)  To 
enable  a  stockholder,  suing  as  such, 
to  maintain  an  action  against  a  for- 
eitrn  corporation,  it  is  not  necessary 
that  his  stock  should  be  registered. 
Sims  v.  Bonner,  60  N.  Y.  Super.  77, 
16  NYS  801,  21  NYClvProo  879; 
Brvln  V.'  Oregon  R.,  «-tc.,  Co.,  62 
HowPr  (N.  Y.)  490.  (2)  Foreign  ooi^ 
porations  generally  see  Infra  XIX. 

79.  Becher  v.  Wells  Flouring- 
Mill  Co.,  1  Fed.  276,  1  McCrary  62; 
Carson  v.  Iowa  City  Gas-Llght  Co., 
80  Iowa  638,  46  NW  1068;  Campbell 
▼.  American  Zylonite  Co.,  122  N.  Y. 
455,  25  NE;  853,  11  LRA  596  [rev  66 
Super.  Ct.   562,   3   NYS   822]. 

[a]  SnI*  appUed. — A  transferee 
of  shares  having  possession  of  the 
certificate,  although  holding  under 
an  unregistered  transfer,  Is  not 
bound  by  a  contract  between  the  reg- 
istered stockholder,  the  corporation, 
and  all  the  other  stookholders,  which 
contract  is  not  within  the  express 
or  Implied  powers  of  corporations  or 
their  stockholders.  Campbell  v. 
American  Zylonite  Co.,  122  N.  Y.  465, 
26  NE  853,  11  LRA  696  [rev  65  N.  T. 
Super.   662.   3   NYS  8221. 

80.  Baldwin  v.  Canfleld,  26  Minn. 
48,  1  NW  261. 

81.  U.  S. — Oiesen  v.  London,  etc., 
Mortg.  Co.,  102  Fed.  584,  42  OCA 
515, 

Cal. — ^Peo.  V.  Robinson,  64  Cal.  373. 
1  P  156;  Parrott  v.  Byers,  40  Cal. 
614. 

Colo. — Central  Sav.  Bank  v.  Smith, 
48  Colo.  90.   96  P  307. 

Conn. — Russell   v.   Elasterbrook,   71 


Conn.  50,  40  A  905. 

I>el. — Lippman  v.  Kehoe  Steno- 
graph Co.,  98  A  943. 

Ga. — CuUoden  Bank  v.  Forsyth 
Bank,  120  Ga.  575,  48  SE  226,  102 
AmSR  116;  Bates-Farley  Sav.  Bank 
V.  Dlsmukes,  107  Oa.  212,  83  SB  175: 
Ross  V.  Southwestern  R.  Co.,  53  Ga. 
514. 

Ky.— Albany  Mill  Co.  v.  Huff,  72 
SW  820,  24  KyL  2087. 

Mass. — Andrews  v.  Worcester,  etc., 
R.  Co.,  159  Mass.  64,  33  NB  1109. 

Minn. — Baldwin  v.  Canfleld,  26 
Minn.  48,  1  NW  261. 

Mo. — Stockwell  V.  St.  Louis  Mer- 
cantile Co.,  9  Mo.  A.  ISS. 

Nev. — ^Bercich  v.  Marye,  9  Nev.  312. 

N.  H. — Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73 
N.  H.  465,  62  A  971,  111  AmSR  637, 
8  LRANS  651. 

N.  J. — Campbell  v.  Perth  Amboy 
Mut.  Loan,  etc.,  Assoc,  76  N.  J.  Eq. 
347,  74  A  144. 

N.  Y. — Campbell  v.  American  Zylo- 
nite Co.,  122  N.  Y.  466,  25  NB  853,  11 
LRA  596  [rev  65  N.  Y.  Super.  562,  3 
NYS  822];  Leitch  v.  Wells,  48  N.  Y. 
586  [rev  48  Barb.  637];  McNeil  v. 
New  York  Tenth  Nat.  Bank,  46  N.  Y. 
325,  7  AmR  341  [mod  65  Barb.  59]; 
New  York,  etc.,  B.  Co.  v.  Schuyler, 
34  N.  Y.  30;  Metager  v.  Life  Assoc, 
of  America,  126  App.  Div.  921  mem., 
110  NYS  1138  [aflC  195  N.  Y.  698  mem, 
89    NB    1105    mem]. 

Pa. — Bank  of  Commerce  App.,  73 
Pa.    59. 

Philippine. — ^Hager  v.  Bryan,  19 
Phlllpplie  138. 

Wash. — ^Whitfield  v.  Nonpareil 
Cons.  Copper  Co.,  67  Wash.  286,  289, 
123  P  1078,  41  LRANS  187  [cIt  Cyc]; 
Gamble  v.  Dawson,  67  \WaBh.  72,  120 
P  1060,  AnnCasl913D  601;  Bureka 
Mln.,  etc.,  Co.  v.  Lively,  69  Wash. 
560,    110  P  426. 

W.  Va. — ^Donnally  v..  Heamdon,  41 
W.  Va.  619,  23  SB  646. 

,82.  Des  Moines  L.  &  T.  Co.  v. 
Des  Moines  Nat.  Bank,  97  Iowa  66S, 
66  NW  914;  Fitchburg  Sav.  Bank  v. 
Torrey,  134  Mass.  239;  Sargent  v. 
Bssex  Mar.  B,  Corp.,  9  Pick  (Mass.) 
201. 

[a]  JUiurtMtloB.  — •  Where  the 
holder  of  stock  assigned  it  to  de- 
fendant as  collateral,  the  corpora- 
tion being  notified  therof,  but  no  ac- 
tual transfer  being  made  on  the  cor- 
poration books,  and  afterward  the 
stock  was  assigned  to  the  corpora- 
tion as  security  for  the  registered 
holders'  indebtedness,  the  corpora- 
tion having  had  actual  notice  of  the 
transfer  to  defendant  cannot  main- 
tain a  superior  claim  to  the  stock, 
on  tt\k  ground  that  no  transfer  was 
formally  made  on  the  books  as  re- 
quired by  a  by-law  providing  that 
no  transfer  shall  be  valid  unless  so 
made.  Des  Moines  L.  &  T.  Co.  v. 
Des  Moines  Nat.  Bank,  97  Iowa  668, 
66  NW  914. 

83.  See   infra   9   11S2. 

84.  Campbell  v.  American  Zylo- 
nite Co.,  122  N.  Y.  466,  26  NB  863, 
11  LRA  598  [rev  55  N.  Y.  Super.  662, 
8  NYS  822]. 

85.  Thurber  v.  Crump,  86  Ky.  408, 


6  SW  145,  10  KyL  69;  Buahnell  ▼. 
Hall,  9  KyL  684. 

88.     See  supra   9  1148. 

87.  Bank   of   Commerce    v.    New- 

eort  Bank,  63  Fed.  896,  11  CCA  484; 
fpton  V.  Burnham,  28  P.  Cas.  No. 
16,798,  8  Bias.  431;  Isham  v.  Bucking- 
ham, 49  N.  Y.  216;  McNeil  v.  New 
York  Tenth  Nat.  Bank,  46  N.  Y.  325, 

7  AmR  3tl  [mod  66  Barb.  69];  Dris- 
coll  V.  West  Bradley,  etc,  Mfg.  Co, 
36  N.  Y.  Super.  488  [att  69  N.  Y. 
96]:  American  Nat.  Bank  v.  Oriental 
Mills,  17  R.  I.  651,  23  A  795;  Van 
Horn  V.  Ntew  Western  Shingle  Co- 
64  Wash.  117,  103  P  42;  Stewart  v. 
Walla  Walla  Printing,  etc,  Co.,  1 
Wash.  621,  20  P  605. 

[a]  As  against  x«oatver<— (1) 
This  rule  also  estops  a  rebeiver  of 
a  corporation  where  the  theory  pre- 
vails  that  his  rights  are  derivative 
from  the  corporation,  and  that  he 
possesses  no  higher  title  than  the 
corporation  itself  had.  Barle  v. 
Coyle,  97  Fed.  410,  38  CCA  226  [all 
95  Fed.  99];  Cutting  v.  Damerel,  88 
N.  Y.  410,  411  [rev  23  Hun  339].  (2) 
Receivers  of  corporations  generally 
see  Infra  XV. 

[b]  IIlnatr»tloa  of  sstoppeL— 
Where  one  purchases  fltock  in  good 
faith,  relying  upon  a  certificate  stat- 
ing in  effect  that  A  was  the  owner 
of  the  number  of  shares  therein 
specified,  and  that  they  were  trans- 
ferable in  the  books  of  the  company 
to  the  person  entitled  thereto  upon 
the  surrender  of  the  certificate,  and 
which  contains  no  condition  other 
than  such  surrender,  a  corporation 
Is  estopped  from  claiming  that  the 
stock  was  not  transferable  to  a  pur- 
chaser upon  his  complying  with  the 
sole  condition  expressed  in  the  cer- 
tificate. Driscoll  V.  West  Bradley, 
etc.,  Mfg.  Co.,  36  N.  T.  Super.  488 
[aft   69    N.   Y.    96]. 

88.  Russell  v.  Basterbrook,  71 
Conn.  60,  40  A  905;  Real  Elstate  Trust 
Co.  V.  Bird,  90  Md.  229,  44  A  1048: 
Hill  V.  Atoka  Coal,  etc.,  Co.,  (Mo.)  21 
SW  608:  Robinson  v.  New  Berne  Nat 
Bank,  96  N.  Y.  637  [aff  17  NYWklyDig 
259];  Blooming  Grove  Cotton-Oil  Co. 
V.  First  Nat.  Bank,  (Tex.  Civ.  A) 
66   SW  652. 

[a]  TtMiBfer  ••  of  4at»  of  de- 
mand.— Since  a  corporation  will  not 
be  allowed  to  profit  by  its  wrongful 
act  in  refusing  to  transfer  stock  on 
its  books,  such  stock  will  be  consid- 
ered as  transferred  as  of  the  date  of, 
the  demand,  in  a  subsequent  action 
by  the  transferee  to  recover  in- 
creased stock  to  which  stockholders 
were  entitled.  Real  Estate  Trust  Co. 
V.    Bird,    90    Md.    229,    44   A    1048. 

Svtjr  to  make  or  allow  traaifw 
■encrallT  see  infra  99  1158-1161. 

UaUlltiM  and  lemadlea  for  t*. 
fnsal  to  transfer  see  infra  |9  1164- 
1173. 

89.  Colo. — Supply  Ditch  Co.  v.  El- 
liott, 10  Colo.  327,  16  P  691,  3  Am 
SR  586. 

111. — Wadsworth  v.  Hocking,  61  HI. 
A.  156  [aft  164  III.  42,  46  NB  435 
(att  164  111.  360,   46  NE  132)]. 

Ind. — Smock  v.  Henderson,  Wila 
241. 
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[4  1153]  e.  As  agdnst  Onditon  of  Trans- 
feror ■**— (1)  Begistntioix  Neoeasary.  In  some  ju- 
risdictions where  the  transfer  of  stoek  is  not  regis- 
tered or  entered  on  the'  books  of  the  corporation, 
the  transferee's  title  or  right  to  the  stock  is  not 
good  as  against  a  subsequent  attachment  or  levy  of 
an  execution  thereon  by  creditors  of  the  transferor, 
if  they  have  no  notice  of  the  transfer;*^  the  fact 
that  the  stock  remains  on  the  corporate  books  in  the 
name  of  the  transferor  will  constitute  evidence  of 
a  secret  trust  and  therefore  is  fraudulent  and  void 
as  to  the  transferor's  creditors,*'  unless  the  failure 
to  have  the  transfer  so  entered  is  sufBciently  ez- 
plaiued."  In  some  of  these  jurisdictionB  if,  at  the 
time  of  the  attachment,  the  attachment  <;reditor  has 

Nat. 


notice  of  the  unregistered  transfer,  the  transferee 
has  a  better  right  to  the  stock,'*  but  not  where  such 
notice  is  acquired  subsequent  to  the  attaching  of  the 
lien.**  Bfat  in  other  jurisdictions  it  is  held  that  the 
attachment  or  levy  takes  precedence  over  the  un- 
registered transfer,  although  the  creditor  has  actual 
notice  of  the  prior  transfer.*^ 

[$  1154]  (2)  Itegistration  Not  Necessary.  In 
most  jurisdictions,  however,  a  bona  fide  transferee 
of  stock  is  protected  in  his  ownership  of  the  stock, 
and  is  not  affected  by  a  subsequent  attachment  or 
execution  levied  on  such  stock  for  the  debts  of  the 
registered  stockholder,  even  though  the  transfer  is 
not  r^^tered  on  the  corporate  books,*^  especially 


Miss. — ^Kriger     y.     Hanover 
Bank.  72  Uiss.  462,  16  S  3G1. 

H.  T. — Cutting  V.  Damerel,  Si 
N.   T.    410    [rev  21  Hun   339]. 

'Wash. — Van  Horn  v.  New  Western 
Shingle  Co.,   64  Wash.  117,  103  F  42. 

[a]  Batoppel  of  •toddwlden. — 
Where  a  stockholder  transfers  his 
stock  In  a  manner  different  from 
what  that  prescribed  in  the  articles 
of  incorporation,  but  such  transfer 
is  accepted  by  the  issue  of  certifi- 
cates to  the  assignee,  who  is  there- 
after treated  as  a  stockholder,  the 
remaining  stockholders  are  thereby 
estopped  from  asserting,  in  an  action 
against  them  on  the  obligations  of 
the  corporation  that  the  stockholder 
who  had  so  transferred  his  stock 
must  be  joined  as  a  paxty  defend- 
ant. 'Wadsworth  ▼.  Hocking,  61  111. 
A.  156  [afl  164  111.  42,  45  NB  436 
(aff   164  111.  360,  45  NB  132)]. 

eo.     Cross  (MTeMnoes: 
Creditors    of    pledgor    see    supra    i 

1107. 
Deposit  of  cortiflcates  of  transfer  in 

public  office  as  protection  against 

creditors  see  supra  (  1042. 
Shares  of  corporate  stock  as  subject 

to    attachment    generally    see    At- 
tachment S   395. 

91.  Ala. — Marbury  Lumber  Co.  v. 
Hunter,  169  Ala.  603,  53  8  1D28;  Abels 
V.  Planters,  etc.,  Co.,  92  Ala.  M2,  9 
8  423;  Berney  Nat.  Bank  v.  Plnck- 
ard.    87  Ala.  677,   6  S  364. 

Arls. — Dean  Rapid  Tel.  Co.  v.  How- 
ell, 162  Mo.  A.  100,  144  SW  185 
(construing  Arls.  Rev.  St.  [1909]  S 
2202). 

Ccio. — Conway  v.  John,  14  Colo.  30, 
23  P  170:  Isbell  v.  Grayijlll,  19  Colo. 
A.  BOS,  76  P  550;  Iiongmont  First 
Nat.  Bank  v.  Hastings,  7  Colo.  A. 
129.    42  P  691. 

Conn. — De  Nunslo  v.  I>e  Nunslo,  90 
conn.  S42,  97  A  323;  Shlpman  v.  Ml- 
na  Ins.  Co.,  29  Conn.  245;  Dutton  v. 
Connecticut  Bank,  13  Conn.  493:  Ox- 
ford Tump.  Co.  V.  Bunnel,  6  Conn. 
552;  Northrop  v.  Newton,  etc.,  Turnp. 
Co.,  8  C3nn.  644;  Scott  v.  Pequonnock 
Nat.  Bank,  16  Fed.  494,  21  Blatchf. 
203;  Williams  v.  Mechanics'  Bank, 
29  F.  Cas.  No.  17,727,  6  Blatchf.  59 
(last  two  construing'  Connecticut 
laws).  Ctempare  Colt  v.  Ives,  31 
Conn.  26,  81  AmD  161  (holding  that 
an  unregistered  transfer  is  good  in 
equity  against  an  attachment  after- 
■ward  made  by  creditors  of  the  trans- 
feror where  the  assignment  is  jnade 
in  good  faith  and  the  parties  have 
done  what  they  could  under  the  cir- 
cumstances to  perfect  the  title  of 
the    transferee). 

Ind. — Coleman  v.  Spencer,  5 
Blackf.    197. 

Iowa. — ^Perkins  v.  Lyons,  111  Iowa 
192,  82  NW  486;  Commercial  Nat. 
Bank  v.  Farmers',  etc.,  Nat  Bank, 
82  Iowa  192.  47  NW  1080;  Moore  v. 
Mai'shalltown  Opera-House  Co.,  81 
Iowa  45,  46  NW  750:  Ryan  v.  Camp- 
bell, 71  Iowa  760,  82  NW  840:  Ft. 
Madison  Lumber  Cte.  v.  Batavian 
Bank,  71  Iowa  270,  82  NW  336,  60 
AmR  78*. 

Me.— Skowhegan  Bank  v.  (Tntler, 
49  Me.  816  (bank  stock);  Fisk  v. 
Carr.  20  Me.  301. 


N.  H. — Buttrlck  V.  Nashua,  etc., 
R.  Co.,  62  N.  H.  413,  13  AmSR  678; 
Scripture  v.  Francestown  'Boapstona 
Co.,  60  N.  H.  671;  Plnkerton  v.  Man- 
chester, etc.,  B.  Co.,  42  N.  H.  424. 

N.  M. — LyndonvlUe  Nat.  Bank  v. 
Folsom,  7  N.  M.  611,  38  P  263.  But 
see  BaUman  v.  Gits,  16  N.  M.  441, 
120  P  307  (holding  that,  under  the 
federal  statutes,  .the  rights  of  an 
unregistered  transferee  of  national 
bank  stock  are  superior  to  the  rights 
of  a  subsequent  attaching  creditor, 
of  the  transferor  without  notice). 

Vt. — Cheever  v.  Meyer,  52  Vt.  66. 

B.  C— Bz  p.  Bibby,  1  B.  C.  Pt  II, 
94. 

[a]  Vh*  gnmnd  upon  which  stock 
not  legally  transferred  is  open  to  at- 
tachment by  the  creditors  of  the 
transferor  is  the  same  upon  which 
personal  chattels  sold,  but  retained 
in  the  possession  of  the  vendor,  are 
liable  to  attachment  as  the  properly 
of  the  latter;  and  the  same  circum- 
stances that  would  excuse  the  fail- 
ure' to  take  possession  in  the  one 
case  will  excuse  the  failure  to  per- 
fect the  transfer  in  the  other.  Colt 
v.  Ives,  31  Conn.  25,  81  AmD  161. 

[b]  Bona  flds  oz«ditor<— A  Judg- 
ment creditor  having  a  Hen  is  a  bona 
flde  creditor  from  the  inception  of 
the  lien,  and  Is  protected  against  un- 
registered transfers.  Marbury  Lum- 
ber Co.  v.  Hunter,  169  Ala.  603,  68  3 
1028;  Bemey  Nat.  Bank  v.  Plnckard, 
87  Ala.  677,  6  S  364;  Jones  v.  Latham, 
70  Ala.  184. 

[c]  A  tKuisfer  on  the  hooka  of 
the  register  general  Is  not  notice  to 
creditors.  Elx  p.  Blbby,  1  B.  C  Pt. 
II,   94. 

[d]  A  deposit  for  leeord  is  not  a 
sufflclent  registration  within  the  rule 
of  the  text.  Perkins  v.  Lyons,  111 
Iowa   192,    82    NW    486. 

[e]  VnMoozded  deed  oonpaiM^— 
"It  is  difficult  to  see  any  substantial 
difference  between  the  position  of 
this  plaintiff  after  the  sale  and  as- 
signment of  the  shares  to  him  .  .  , 
and  before  a  transfer  was  made  on 
the  books,  and  that  of  the  grantee 
In  a  deed  of  land  before  his  deed  is 
recorded.  In  both  cases  the  seller 
has  parted  with  his  title,  and.  as  to 
him,  the  buyer  has  acquired  it.  It  is 
only  third  persons  in  either  case 
whose  rights  or  interests  are  affected 
by  the  omission.  In  the  case  of  an 
unrecorded  deed,  the  grantor  con- 
tinues, to  be  clothed  with  e'Videnoe 
of  ownership  after  the  conveyance, 
very  similar  to  that  which  remains 
with  the  seller  of  shares  before  the 
transfer  has  been  entered  on  the 
books.  The  record  shows  that  he  is 
still  the  owner  of  the  land,  when  in 
fact  he  is  not;  and,  so  far  as  any 
Interest  a  creditor  can  have  in  the 
matter  is  concerned,  the  same  is  pre- 
cisely true  in  the  case  of  shares  in 
a  corporation  sold  but  not  trans- 
ferred on  .the  books.  The  statutes 
which  we  hold  require  the  transfer 
of  shares  to  be  ehtered  on  the  books 
of  the  corporation  kept  for  that  pur- 
pose, are  certainly  no  more  explicit 
and  absolute  than  that  which  re- 
quires the  recording  of  deeds.  The 
object  of  the  law,  so  far  as  creditors 


are  concerned,  .is  the  same  in  both 
cases."  .  Scripture  v.  Francestown 
SoapBtone  Co.,  60  N.  H.  671,  685. 

ea.  Scripture  v.  Francestown 
Soapstone  Co.,  60  N.  H.  671;  Plnker- 
ton V.  Manchester,  etc.,  R.  Co.,  42 
N.  H.  424.  But  bee  (^ray  v.  Graham, 
87  Conn.  601,  89  A  262,  49  LRAN3 
1169  (holding  that  a  presumption  of 
fraud  does  not  arise  from  a  con- 
tinuance of  the  title  to  the  stock  on 
the  books  in  one  person  when  the 
beneficial  title  is  in  another). 

93.  Scripture  v.  Francestown 
Soapstone  Co.,  60  N.  H.  p71;  Plnker- 
ton V.  Manchester,  etc.,  R.  Co.,  48 
N.  H.  424. 

[a]  Bole  appUeO. — ^Where  a  trans- 
fer is  made  at  a  distance  from  the 
office  6f  the  corporation,  and  in  an- 
other state,  and  the  old  certificates 
are  surrendered,  and  new  ones  Issued 
by  the  transfer  agent  of  the  corpo- 
ration appointed  for  that  purpose 
in  such  state,  proof  that  the  proper 
evidence  of  such  transfer  was  sent  to 
the  keeper  of  the  stock  record,  to  be 
entered,  by  the  earliest  mall,  al- 
though not  received  until  an  attach- 
ment was  levied,  will  be  a  sufficient 
explanation  of  the  want  of  delivery, 
and  the  transfer  will  be  good  as 
against  the  attaching  creditor.  Plnk- 
erton V.  Manchester,  etc~  R.  C!o.,  48 
N.   H.   424. 

Effect  of  attempt  to  pxoonre  regis- 
tntlon  see  infra   i    1156. 

9V  Buttrlck  V.  Nashua,  etc.,  R. 
Co.,  62  N.  H.  413,  13  AmSR  678; 
Piper  v.  HllUard,  58  N.  H.  198;  Scrip- 
ture V.  Francestown  Soapstone  <Jo., 
60  N.  H.  571:  Cheever  v.  Meyer,  52 
'Vt.  66.  See  Mowry  v.  Hawkins,  57 
Conn.  453,  459,  18  A  784  (where  the 
court  said:  "In  the  absence  of  fraud 
stock  may  stand  in  the  name  of  one 
which  belongs  to  another,  without 
being  liable  to  attachment  for  the 
debts  of  the  nominal  'owner.  This 
must  be  BO  as  to  all  creditors  who 
have  not  been  misled  or  deceived  by 
It,  and  as  to  those  who  are  advised 
as  to  Lhe  true  state  of  the  title"). 

[a]  Evldeaoe  .of  ]aiowUage<— An 
imperfect  record  on  the  books  of  a 
corporation  of  a  mortgage  of  stock 
may,  as  a  means  of  knowledge,  be 
evidence  as  to  whether  a  creditor  of 
the  mortgagor,  levying  an  execution 
on  the  stock,  had  notice  of  the  mort-' 
gage.    Piper  v.  HUUard,  68  N.  H.  1-98. 

96.  Berney  Nat.  Bank  y.  Pinckard, 
87  Ala.  577,  6  S  804;  Jones  v.  Latham, 
70  Ala.  164. 

[a]  Samaad  for  'transfer  after 
levy*— A  transfer  of  stock  passes  no 
title,  as  against  a  subsequent  attach- 
ment, where  it  is  not  registered,  and 
no  demand  Is  made  for  the  transfer 
on  the  books  of  the  corporation  un- 
til after  the  levy.  Abels  v.  Planters', 
etc.,   Co.,    82   Ala.    882,   9    8    423. 

90.  Hair  v.  Burnell,  106  Fed.  280 
(Under  Iowa  statute);  Longmont 
First  Nat.  Bank  v.  Hastings,  7  Colo. 
A.  189,  42  P  691;  Perkins  v.  Lyons. 
Ill  Iowa  192,  82  NW  486;  Ottumwa 
Screen  Cto.  v.  StodghUl.  103  Iowa  487. 
72   NW  669. 

97.  U.  S. — ^Harvey  v.  Stowe,  219 
Fed.  17,  134  OCA  685  {a«  841  U.  8. 
199,  86  set  1^41,  <•  %  ed..»S*]:  Ma- 
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where  the  4jreditor  has  nbtie^**  lulesB  the  eironm- 
Stauees  are  such  as  to  estop  the  transferee  to  set 
up  his  title,'*  or  the  transfer  is  fraadnlent  as  against 
the  creditors  of  the  transferor;^  bat  a  presumption 
of  fraud  does  not  arise  from  a  continuance  of  the 
title  to  the  stock  on  the  books  in  the  name  of  the 
transferor.* 
[$  1165]     (3)    Effect  of  Attempt  to  Procure  Keg- 

aury  v.  Arkansas  Nat.  Bank,  93  Fed. 
603,  36  CCA  47S  [rev  87  Fed.  381]; 
New  York  Ooramerctal  Co.  v.  Fran- 
cis, 83  Fed.  7«>.  S8  CCA  1»9;  Witters 
V.  Sowlea,  32  Fed.  762:  Soott  v.  Pe- 
quonnock  Nat.  Bank,  16  Fed.  494,  21 
Blatcl^f.  203;  Continental  Nat.  Bank 
T.  Eliot  Nat.  Bank,  7  Fed.  369  (with- 
out notice).  But  see  Williams  v.  Me- 
chanics' Bank,  29  F.  Cas.  No.  17,727, 
S  Blatchf.  69  (attaching  creditor  su- 
perior to  unregistered  transfer). 

Cal. — Paciflo  Nat.  Bank  v.  Western 
Pac.  R.  Co.,  157  Cal.  673,  108  P 
676,  27  LRANS  987,  21  AnnCas  1391 
fin  effect  overr  Naglee  v.  Pacific 
Wharf  Co^  20  Cai.  629;  Strout  v. 
Natomia  Water,  etc.,  Co.,  9  <3ai.  78; 
Weston    ▼.   Bear    River,    etc..    Water, 


iatntion.  'Whete  ihe  transferee  exercises  reason- 
aBle  diligence  to  procure  a  registration  of  the  trans- 
fer on  the  books  of  the  corporation,  he  will  be 
protected,  even  in  those  jurisdictions  in  which  am 
attachment  takes  precedenee  over  an  unregistered 
transfer,'  against  a  levy  or  attachment  made  subse- 
quent to  the  transfer  and  before  its  registration,* 
as  where  he  has  properly  requested  the  r^stration. 


etc.,  Co.,  6  Cal.  186,  63  AmD  1171; 
Harvey  v.  Stowe,  219  Fed.  17,  134 
CX:a  <3&  raff  241  U.  S.  199,  36  SCt 
641,  60  L.  ed.  962]  (construing  Cali- 
fornia statute). 

Del. — ^Allen  v.  Stewart,  7  Del.  Cb. 
til,  44  A  786. 

Ida. — Mapleton   Bank  v.   Standrod, 

8  Ida.  740,  71  P  119,  67  LRA  666  [dlst 
Aulbach  V.  Dahler,  4  Ida.  664,  43  P 
822]. 

111.— Rice  T.  Gilbert,  173  111.  348, 
60r  NB  1087  [aff  72  III.  A.  649,  and 
overr  Peo.  Bank  v.  Qridley,  91  IlL 
467];  Campbell,  etc.,  <%.  v.  Ross,  96 
111.  A.  868  [aff  187  lU.  668,  68  NE 
6861. 

Ky. — Lexington  First  Nat.  Bank  v. 
Bowman,  168  Ky.  433,  182  8W  196: 
Husband' v.  Linehan,  168  Ky.  304.  181 
8W  1089.  AnnCaal917D  954;  Thur- 
ber  V.  Crump,  86  Ky.  408,  6  SW  145, 
10  KyL>  59;  Spalding  v.  Paine,  81 
Ky.  416,  6  KyL  891;  Buahnell  v.  Hall, 

9  Kyli  6S4. 

La. — Kern  v.  Day,  45  La.  Ann.  71, 
12  B  6;  Smith  v.  Crescent  City  Live-. 
Stock  lianding,  etc.,  Co.,  30  La.  Ann. 
1378. 

Mass. — See  infra  this  note. 

Mich. — Feige  v.  Burt,  118  Uioh. 
243,  77  NW  928,  74  AmSR  390. 

Minn. — Lund  v.  Wheaton  Roller 
Mill  Co.,  60  Minn.  86.  62  NW  268,  36 
AmSR  623. 

Miss. — Qoyer  Cold-Storage  Co.  v. 
Wlldberger,  71  Misa.  438,  16  8  236 
(prior  to  Ctede  [1892]  |  844);  Clark  v. 
German  Security  Bank,  61  Miss.  611. 

Mo. — ^Wilson  V.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  688,  18  SW  286.  32  Am 
SR  624;  Merchants'  Nat.  Bank  v. 
Richards,  «  Mo.  A.  464  [aff  74  Mo. 
77].  But  see  Dean  Rapid  Tel,  Co. 
V.  Howell,  162  Mo.  A.  100,  144  SW 
135  (under  Arlxona  statute). 

Nebr. — Bvorltt  v.  Farmers',  etc.. 
Bank.  82  Nebr.  191,  117  NW  401,  20 
LRANS  996;  Galva  Farmers',  etc., 
Nat.  Bank  v.  Mosher,  68  Nebr.  713, 
94  NW  1003,  100  NW  133,  68  Nebr. 
130,  88  NW  662. 

N.  J. — Flostroy  v.  Wm.  B.  CJarby 
Ck>al  Co.,  80  N.  J.  Eq.  647,  86  A  678; 
Reilly  V.  Absecon  Land  Co.,  76  N.  J. 
Eki.  fl,  71  A  248;  Broadway  pank  v. 
McElrath,  18  N.  J.  Eq.  24;  Rogers 
V.  New  Jersey  Ins.  Co.,  8  N.  J.  Eq- 
167 

N.  T.— Smith  V.  American  Coal  (3o., 
7  Lans.  317;  De  (Tomeau  v.  Giilld 
Farm  Oil  CX).,  8  Daly  218;  Weller 
V.  J.  B.  Face  Tobacco  Co.,  2  NTS 
292. 

Pa.— Com.  ▼.  Watmongh,  6  Whart. 
117;  n.  S.  ▼.  Vaughan,  8  Binn.  394, 
6  AmD  375;  TelfOrd,  etc  Turnp. 
Co.  V.  GerUab,  9  Pa.  C^as.  6  BO,  13  A 
90.       . 

R.  I. — Beckwlth  V.  Burrougb,  18 
R.  1.   294. 


Tenn. — Comtek  v,  Richards,  8  Lea 
1;  State  Ins.  Co.  v.  Gennett,  2  Tenn. 
Ch.  100.  But  see  State  Ins.  Co.  v. 
Sax.  2  Tenn.  Ch.  607  (holding  that 
where  the  corporation  has  no  notice 
of  the  transfer  an  execution  creditor 
of  the  transferor  has  the  better 
right). 

Tex.— Seeligson  v.  Brown,  61  Tex, 
114;  South  Texas  Nat  Bank  v. 
Texas,  etc..  Lumber  C!o-  30  Tex.  Civ. 
A.  412,  70  SW  768;  Tombler  v.  Pal- 
«stine  Ice  Co.,  17  Tex.  Civ.  A.  696, 
43  SW  896. 

Wash. — Port  Townsend  Nat.  Btuik 
V.  Fort  Townsend  Gas,  etc.,  Co.,  6 
Wash.  697,  34  P  166. 

W.  Va. — Lipscomb  v.  (Tondon,  66 
W.  Va,  416,  49  SB  392,  107  AmSR 
938,    67    LRA    670. 

Wis. — Schwab  v.  Smith,  143  Wis. 
427,  128  NW  78.  But  see  Murphy's 
Application,  61  Wis.  619,  8  NW  419 
(holding  that  the  levy  of  an  attach- 
ment or  execution  before  the  trans- 
fer is  entered  on  the  books  of  the 
corporation  is  superior  to  the  rights 
of  the  transferee). 

Eng. — Howard  v.  Sadler,  [1893]  1 
Q.  B.  1. 

Ont. — Morton  v.  Cowan,  26  Ont. 
529. 

[a]  aeaaoaa  for  nae<— (1)  "Such 
transfers  are  as  secret  and  as  private 
in  their  nature,  so  far  as  the  public 
Is  concerned,  as  would  be  the  private 
delivery  of  a  stock  certificate  from 
the  pocket  of  one  individual  to  that 
of  another.  The  books  of  a  corpora- 
tion are  private.  They  are  not -pub- 
lic records  open  to  tha  inspection 
either  of  the  public  or  a  creditor  of 
one  of  the  stockholders,  and  the 
strictest  requirement  that  transfers 
of  stock  be  made  upon  the  books 
could  give  no  notice  to  any  indi- 
vidual outside  of  the  stockholders 
themselves."  Allen  y.  Stewart,  7 
Del.  Ch.  287,  299;  44  A  786.  (2) 
"Registration  was  intended  chiefly 
for  the  convenience  of  the  company, 
to  enable  it  to  know  whs  should  have 
dividends  and  who  should  vote.  No 
doubt  it  Is  sometimes  intended  as  a 
record  of  persona  liable  for  the  debts 
of  the  company,  and  is  so  in  the 
case  of  national  banks;  but  the  great 
weight  of  authority  is  that  it  Is  not 
Intended  for  the  benefit  of  creditors 
of  the  individual  shareholders."  Con- 
tinental Nat  Bank  v.  Bliot  Nat. 
Bank,  7  Fed.  869,  878. 

[b]  Beason  for  diSenat  mlMtir— 
"The  difference  in  the  decisions  Is 
attributable,  for  the  most  part  to 
the  peculiar  terms  of  the  statutes  of 
the  several  States,  bearing  upon  the 
question,  and  to  differences  in  con- 
struction of  like  and  similar  statutes 
by  the  courts  of  different  States." 
Lipscomb  V.  Ctondon,  66  W.  Va.  416, 
421,  49  SE  392,  lt)7  AmSR  938,  67 
LRA  670. 

[c]  In  ataaaaduuMtta  (1)  under 
St  (1881)  o  802  (Pub.  St  c  112  g  66) 
and  subsequent  statutes,  the  rights 
of  a  bona  ilde  transferee  of  stock  are 
superior  to  a  subsequent  attachment 
or  execution  creditor  of  the  trans- 
feror, although  the  transfer  is  not 
registered.  Clews  v.  Friedman,  182 
Mass.  566,  66  NE  201-;  Andrews  v. 
Worcester,  etc.,  R.  <%.,  159  Mass.  64, 
38  NE  1109.  (2)  But  previous  to 
these  statutes,  as  a'  rule,  transfers 
of  corporate  stock  could  not  be  made 
effectual  -against  this  rights  of  subse- 
quent attaching  creditors -unless  re- 
corded on  the  Twoks  of  the-  corpora- 
tion  (Newell  v.  WiUlston,  138  Masa 


240;  Blanchard  v.  Dedham  Oasltght 
Cto.,  12  Gray  .(Mass.)  213;  Boyd  v. 
Rockport  Steam  Cotton  Mills,  7  Gray 
(Mass.)  406;  Fisher  v.  Essex  Bank, 
5  Gray  (Mass.)  378),  (8)  except  aa  to 
a  corporation  In  regard  to  which 
neither  a  statute  nor  charter  re- 
quired a  transfer  on  the  corporate 
books  (Boston  Music  Hall  Abboc  v. 
Cory,  129  Mass.  436).  (4)  And  under 
a  by-law  requiring  all  transfers  of 
shares  to  be  made  in  a  book  to  be 
kept  by  the  treasurer,  an  assignment 
of  shares  by  the  vendor's  deed,  ac- 
companied by  a  delivery  of  the  cer- 
tificates to  the  vendee,  without  any 
tranater  on  the  books  of  the  corpo- 
ration, waa  valid  against  a  creditor 
of  the  vendor  who  attached  the 
shares  before  he  or  the  treasurer  had 
notice  of  the  transfer.  Sargent  v. 
Essex  Mar.  R.  Co.,  9  Pick.  (Mass.) 
202:  Sargent  v.  Franklin  In&  (».,  8 
Pick.  (Mass.)   90.  19  AmD  806. 

oa  U.  S. — ^Brldgewater  Iron  Oo.  v. 
Lisaberger,  116  U.  S.  8.  «  SCt  241,  i 
29  L.  ed.  667;  Black  v.  Zacbarie,  3 
How.  482,  11  L.  ed.  690:  Masury  v. 
Arkansas  Nat  Bank.  93  Fed.  603,  36 
(XJA  476. 

Cal. — Farmers'  Nat.  Gold  Bank  v. 
Wilaon,  68  CaL  600. 

Ida. — Mapleton  Bank  t.  Standrod, 
8  Ida.  740,  71  P  119.  67  LRA  666. 

Ky. — Husband  v.  Linehan,  168  Ky. 
304,   181  SW  lt)89,  AnnCaal917D  954. 

Mich. — ^May  v.  Cleland,  117  Mich. 
46,  76  NW  129,  44  LRA  163;  New- 
berry V.  Detroit,  etc.  Iron  Mfg.  O)., 
17   Mich.  141. 

•0.  Lipscomb  ▼.  Condon.  66  W.  Va 
416,  49  SB  892,  107  AmSR  988,  67 
LRA  670. 

astovpal  to  aUag*  or  daw 
f*r  atwuraOy  see  supra  {  1060. 

1.  Witters  V.  Sowles,  82  Fed.  762; 
Lipscomb  V.  Condon,  56  W.  Va.  416, 
49  SB  892,  107  AmSB  988,  67  LRA 
670. 

a.  Continental  Nat.  Bank  t.  Eliot 
Nat  Bank,  7  Fed.  869  (Mass.);  Mer- 
chants' Nat  Bank  v.  Richards,  6  Mo. 
A.  454  [aff  74  Mo.  77] ;  Com.  V.  Wat- 
mougfa,  6  Whart  (Pa.)  117.  And  see 
cases  supra  note  97. 

[a]  ■saaon  for  mle^— "The  incor- 
poreal property  of  the  shareholder  In 
a  company  of  this  sort  is  represent- 
ed by  his  certificates;  and,  if  these 
are  conveyed,  the  failure  to  record 
the  conveyance  is  not  evidence  of 
such  a  constructive  fraud  as  some- 
times arises  from  the  possession  of 
chattels  after  the  property  has  been 
parted  with.  On  the  contrary.  It  ■wu 
proved  in  early  cases  to  be  the 
usage,  and  is  now  adopted  by  the 
courts  as  law  based  on  anch  uaace, 
that  the  possession  of  the  certU- 
catos,  with  a  power  to  transfer  them, 
is  prima  facie  evidence  of  title;  and 
if,  in  fact  the  possessor  has  given 
value,  his  title  cannot  be  impeached 
even  by  subsequent  purchasers  wha 
did  not  receive  the  certificates,  mnch 
less  by  creditors  of  the  transferrer." 
Continental  Nat  Bank  y.  Baiot  Nat 
Bank.  7  Fed.  369,  378. 

8.    See  supra  t  1158. 

*,  Ekjuitable  Securities  Co.  v. 
Johnson,  86  Colo.  377,  85  P  840;  Web- 
er v.  Bullock,  19  Coto.  214,  35  P 
183;  Isbell  v.  Grayblll,  19  Colo.  A. 
608,  76  P  650;  CMlt  v.  Ives,  31  0>niL 
25.  81  AmD  161;  Perkins  v.  Lyona 
111  Iowa  192,  82  NW  486;  Plnkerton 
v.  Manchester,  etc.,  R.  Co.,  42  N.  H. 
424. 

[a]  Xa  equity. — E}ven  if  a  written 
assignment  of  stock  without   trana- 


#torlaite> 
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and  the  failure  to  register  is  due  to  the  fault  or 
negligence  of  the  officers  of  the  corporation,'^  as  by 
reason  of  the  corporation's  failure  to  keep  a  book 
in  'trhieh  to  record  stock  transfers,*  although  shch 
failure  on  its  part  does  not  excuse  the  transferee 
for  makii^  a  bona  fide  effort  to  have  the  stock 
transferred."  But  the  transferee  must  show  that 
he  has  done  all  in  his  power  to  comply  with  the 
requirement  of  registration;^  a  mere  request  to  have 
the  transfer  registered,  without  further  seeing  to  it 
that  it  ia  made,  does  not  constitute  such  diligence 
as  will  entitle  him  to  hold  the  shares  as  against 
the  attaching  creditors.* 

[$  1156]  f.  As  apdnst  Orediton  of  Transferee. 
In  jurisdictions  where  an  unr^stered  ti^anafer  ia 
held  to  vest  the  transferee  with  merely  an  equitable 
title,^"  and  only  the  legal  title  to  property  is  subject 
to  garnishment,*^  attachment,''  or  execution,**  the 
shares  are  not  subject  to  the  claims  of  a  creditor 
of  a  transferee  whose  transfer  has  not  been  recorded 
on  the  books  of  the  corporation.**  In  other  juris- 
dietions,  where  an  unrecorded  transfer  is  held  to  di- 
vest the  transferor's  title  so  as  to  preclude  attach- 
ment thereof  by  creditors  of  the  transferor,*'  it 
would  seem  to  follow  that  the  shares  would  be  sub- 
ject to  attachment  or  levy  in  favor  of  the  creditors 
of  the  transferee,  provided  the  statutes  also  made 
shares  in  the  corporation  amenable  to  such  writs.*' 

[$  1157]  g.  Atf  against  Sabseaoent  Purchas- 
ers.*' Under  some  statutes' the  rights  of  an  unr^- 
istered  transferee,  with  power  of  attorney  to  make 
the  transfer  on  the  corporate  books,  is  superior  to 


the  rights  of  a  subsequent  puchaser  from  the  trans'^ 
feror.**  But  in  most  jurisdictions  the  title  of  such 
transferee  is  inferior  to  that  of  a  subsequent  bona 
fide  purchaser  of  the  stock  from  the  transferor,** 
unless  the  subsequent  purchaser  has  notice  of  the 
prior  unregistered  transfer.'"  If,  however,  the 
transfer  is  properly  entered  on  the  books  of  the  cor- 
poration, a  subsequent  transferee  from  the  ori^nal 
transferor  acquires  no  title  to  the  stock.'* 

Purchaser  at  axecntioa  sale.  As  a  general  rule 
an  unregistered  transfer  is  not  good  as  against  a 
subsequent  bona  fide  purchaser  of  the  stock  at  a  sale 
on  execution  against  the  transferor,  who  appears  on 
the  books  of  the  corporation  as  owner,"  unless,  at 
the  time  of  his  purchase,  he  has  notice  of  the  previr 
ous  transfer;"  but  it  has  been  held  that  the  prior 
unregistered  transfer  is  superior,  although  the  sub- 
sequent purchaser  at  the  execution  sale  has  no  no- 
tice thereof.'*  Where  an  attachment  or  execution 
against  the  transferor  is  levied  on  the  stock  after 
a  transfer  has  been  made  and  regularly  entered  on 
the  books  of  the  corporation,  a  purchaser  at  the  exe- 
cution sale  acquires  no  title  as  against  the  prior 

[i  1158]  2.  Bight  to  and  Duty  to  Make  or  Al- 
low »" — a.  In  CtoneraL  Subject  to  the  right  of  the 
corporation  to  assert  a  lien  on  the  shares,'^  and  to 
make  reasonable  regulations  in  regard  to  the  manner 
in  which  the  transfer  shall  be  made,"  a  transferee 
of  stock  properly  assigned  ordinarily  has  the  right 
to  have  it  transferred  to  his  name  on  the  books  of 
the  corporation,'"  and  to  have  a  new  certificate  is- 


fer  on  the  books  conveys  only  an 
equitable  title,  yet  this  title  is  good 
in  equity  againBt  an  attachment 
afterward  made  by  a  creditor  of  the 
transferor,  "where  the  asaigmment  is 
made  in  good  faith,  and  the  parties 
have  done  what  they  could  in  the  cir- 
cumstances to  perfect  the  title  of  the 
transferee.  Weber  v.  Bullock,  19 
Colo.  214.  36  P  18t;  Colt  v.  Ives,  31 
Conn.  26,  81  AmD  Kl. 

[b]  BMtsoBaUa  tliiM  for  ti«&af*r. 
— ^There  is  a  theory  of  law,  analogous 
to  that  which  sometimes  obtains 
with  resjwot  to  the  recording  of 
mortsages,  which  allows  a  reason- 
able time  between  the  execution  of 
the  instrument  and  the  placing:  of  it 
upon  record,  during  which  time  an 
attachlHK  creditor  wlU  not  acquire  a 
priority.  Pinkerton  v.  Manchester, 
etc.,    R.    Co.,    42    N.    H.    424. 

S.  Equitable  Securities  Co.  v. 
Johnson,  86  Colo.  377,  86  P  840; 
Weber  v.  Bullock,  19  Colo.  214,  36  P 
183;  Xiongmont  First  Nat.  Bank  v. 
Hastings,  7  Colo.  A.  129,  42  P  691; 
Hastings  V.  liongmont  First  Nat. 
Bank,  i  Colo.  A.  419,  36  P  618;  Colt 
V.  Ives,  31  Conn.  26,  81  AmD  161; 
Brinkerhoft-Farris  TiHist,  etc.,  Co.  v. 
Home  Lumber  Co.,  118  Mo.  447,  24 
SW  129  [dlsavpr  White  v.  Salisbury, 
33  Mo.  ISO];  Merchants'  Nat.  Bank 
V.  Richards,  6  Mo.  A.  464  [aff  74  Mo. 
77];  Telford,  etc.,  Turnp.  Co.  v.  Ger- 
hab.  9  Pa.  Cas.  660,  13  A  90. 

«.  Central  Sav.  Bank  v.  Smith,  43 
Colo.  90,  96  P  307. 

7.  Central  Say.  Bank  v.  Smith,  43 
Colo.  90.  96  F   307. 

8.  IsbeU  V.  GraybUl,  19  Colo.  A. 
608,  76  P  660;  Longmont  First  Nat. 
Bank  v.  Hastings,  7  Colo.  A.  129,  42 
P  691. 

9.  Abels  V.  Planters,  etc,  Ins.  Co., 
92  Ala.  382,  »  S  423;  Perkins  v.  Ly- 
ons, 111  Iowa  192,  82  NW  486. 

[a]  SlastntloB^-An  assignee  of 
corporate  stock  cannot  insist  that  he 
exhausted  all  reasonable  means  to 
have  the  stock  transferred  on  the 
books  of  the  'corporation,  aa  required 
by  statute  before  attachment,  when 
he  WM  In  the  corporation's  office, 
vbere  tb*  books  were  kept,  and  could 
have   feen    the    transfer   made,   but 


,only  requested  that  it  be  made. 
Perkins  ^v.  Lyons,  111  Iowa  192,  82 
NW  486. 

lO.    See  supra  I  1149. 

See  Garnishment  [20  Cyc  998]. 

See  Attachment  !  396. 

See  Executions  [17  Cyc  957  et 


11. 
18. 
13. 

Boq]. 
14. 


Gray  v.  Graham,  87  Conn.  601, 
89  A  262,  49  LRANS  1159;  Lippitt  V. 
American  Wood  Paper  Co.,  15  R.  I. 
141,  23  A  111.  2  AmSR  886. 

15.     See  supra  t  1154. 

le.  Le  Page  v.  Poree,  3  Rob.  (La.) 
439  (holding  that  stock  transferred 
to  another  to  enable  htm  to  raise 
money  thereon  is  liaUe  to  the  execu- 
tion of  his  creditors). 

17.  Bona  Ada  pnzbhaaar  geaerally 
see  infra  99  1186^1190. 

Unregistered  pledgee  see  supra  9 
1107. 

18.  See  statutory  provisions;  and 
Donnally  v.  Hearndon,  41  W.  Va.  619, 
23  SE  646  (construing  Code  [1891] 
c  53   9   37). 

19.  Ala. — Florala  Bank  v.  Pensa- 
cola  American  Nat.  Bank,  75  S  310, 

Cal. — Spreckles  v.  Nevada  Bank, 
113  Cal.  272,  46  P  329,  64  AmSR 
318,  33  LRA  469;  Parrott  v.  Byers, 
40  Oal.  614;  Peo.  v.  Elmore,  36  C^al. 
653. 

Conn. — ^De  Nunsio  v.  De  Nunsio,  90 
Conn.^  342,    97   A  823. 

111.— Williams  V.  Fletcher,  129  111. 
8S6,   21  NE  783. 

Mass.  —  Hastings  v.  Blue  Hill 
Turnp.,  9  Pick.  80. 

N.  H. — Pinkerton  v.  Manchester, 
etc.,  R.  Co.,  42   N.  H.   424. 

N.  T. — New  York,  etc.,  R.  (3o.  v. 
Schuyler,  34  N.  Y.  30  [mod  38  Barb 
6341 ;  (Tady  v.  Potter,  66  Barb.  463. 

vt — Sabln  V.  Woodstock  Bank,  21 
Vt.  363. 

■urrenOsr  of  da  aaA  Issaaaee  of 
new  eevtIfleMe*  aeaerallj  see  supra 
9i  1047-1049. 

W.  Cnshman  v.  Thaver  Mfg.  Jew- 
elry Co..  76  N.  T.  366,  82  AmR  316. 

SI.  Houston,  etc.  R.  Co.-  v.  Van 
Alstyne,  66  Tex.  439. 

aa.  Naglee  v.  PacUc  Wharf  0>., 
20  Cal.  629. 

Voxakaaer  ■*  Jadiaial  sale  8ee.«u- 
pra  I  llOO.   • 


88.  May  v.  Cleland,  117  Mich.  46, 
76  NW  129,  44  LRA  168;  Newberry 
V.  Detroit,  etc.,  Mfg.  Co.,  17  Mich. 
141;  Wilson  v.  St.  Louis,  etc.,  R.  Co., 
108  Mo.  688,  18  SW  236,  32  AmSA 
624:  Rogers  -vt  New  Jersey  Ins.  Co., 
8  N.  J.  Eq.  167;  Barse  Live  Stock  Co. 
V.  Range  Valley  Cattle  Co.,  16  Utah 
59,  50  P  6S0. 

[a]'  Hotlos  after  lev7,r— A  transfer 
of  stock  by  transfer  of  the  stook  cer- 
tificate only,  in  place  of  transfer  on 
the  t)oolcs  of  the  company,  as  re- 
quired by  its  by-laws,  is  good  against 
an  execution  creditor  of  the  stock- 
holder, who  had  no  notice  of  the 
transfer  when  the  execution  was  lev- 
ied on  the  stock,  but  was  notified 
thereof  before  he  purchased  the  stock 
at  a  sale  under  the  execution.  Wil- 
son v.  St.  Louis,  etc.,  R.  Co.,  108  Mo. 
688,  18  SW  286,   32  AmSR  624. 

M.  Hazard  v.  National  Bxch. 
Bank.  26  Fed.  94  (under  Iowa  stot- 
ute).  V 

86.  Simmons  v.  Hill,  96  Mo.  679, 
10  SW  61,  2  LRA  476;  Bush  v.  War- 
ren Fdy.,  etc.,  Co.,  32  N.  J.  L.  439. 

86.  UaUUties  and  mnsdles: 

For  erroneous   or  wrongful   transfer 

see  infra  9>  1174-1181. 
For  refusal  to  transfer  see  infra  99 

1164-1173. 

87.  See  Infra  99  1191-1206. 

88.  See  supra  99  1036-1040. 

88.  Ark.  —  St.  Louis  Bankers' 
Trust  CJo.  V.  McCloy,  109  Ark.  160, 
169  SW  206,  47  LRANS  338. 

Kan. — Culp  v.  Mulvane,  66  Kan. 
143,  71  P  273. 

Mich. — McLean  v.  (Tharles  Wright 
Medicine  Co.,  96  Mich.  479,  66  NW 
68. 

Mo. — Senn  v.  Union  Premium,  et«., 
Co.,   115  Mo.  A   686,    92   SW  607. 

N.  H. — Westminster  Nat.  Bank  v. 
New  England  Electrioal  Works,  73 
N.  H.  466,  62  A  971,  111  AmSR  687, 
3  LRANS  661. 

N.  Y. — ^Drlsooll  V.  West  Bradley. 
etc.,  Mfg.  Co..  69  N.  Y.  96  [atr  36 
N.  Y.  Super.  488]. 

Tex. — ^Milner  v.  Brewer-Monaghan 
Mercantile  Co.,  (Civ.  A.)  188  SW  49, 

Ont. — Meyers  v.  Lucknow  HL  Co- 
6   OntWH    291. 

And  see  oases  Infra  nttte 
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sued  to  him,'"  even*  after  the  death  of  the  trans- 
feror,** and  although  the  corporation  is  insolvent 
and  has  been  enjoined  from  carrying  pn  business;'' 
and  accordingly  it  is  the  duty  of  the  corporation 
to  make  such  transfer,  or  to  allow  it  to  be  made, 
upon  a  proper  request  and  showing  by  the  trans- 
feree.'* But  the  corporation  cannot  make  such 
transfer  of  its  own  volition.'*  Before  a  transferee 
is  entitled  to  have  the  transfer  entered,  he  must 
comply  with  the  statutes,  by-laws,  and  r^ulations 
governing  such  transfers,"  such  as  the  surrender  of 
the  old  certificate;"  and  under  some  provisions  a 
transfer  cannot  be  legally  demanded  until  the  cor- 
poration has  books  and  by-laws  ordaining  the  man- 


ner of  transfer^'''  If  a  corporation  is  doubtful  as 
to  the  matter,  it  may  require  the  identity  of  the 
person  offering  a  certificate  as  its  owner,"  or  of  the 
person  named  in  the  power  of  attorney,"  or  the 
genuineness  of  the  power  of  attorney,*"  to  be  satis- 
factorily established  before  allowing  the  transfer  to 
be  made.  The  transferee  bwes  no  duty  to  the  trans- 
feror to  see  that  the  certificates  are  registered  in  the 
transferee's  name,*^  or  in  the  name  of  a  subsequent 
transferee.** 

Dntiea  of  transferor.  The  transferor  may  him- 
self request  that  the  transfer  be  made  on  the  books 
of  the  corporation  to  the  transferee,*'  but  ordinarily 
it  is  not  incumbent  on  the  transferor  to  see  that  the 


[a]     Blffht     j— loiuly     guudad. — 

"The  right  of  an  actual  owner  of 
stock,  whether  acquired  by  purchase 
or  by  gltt,  to  have  his  shares  reg^ 
istered,  is,  from  considerations  of 
pu1}iic  policy,  ,very  jealously  guard- 
ed." Senn  v.  Unlbh  Premium,  etc., 
Co.,   116   Mo.  A.   686,   698,  92  SW  607. 

30.  See  supra  {  1048. 

31.  Culp  y.  Mulvane,  66  Kan.  143, 
71   P  273. 

83.  Peo.  V.  California  Safe  De- 
posit, etc.,  Co.,  IS  C9al.  A.  7S2,  124 
P   568. 

33.  V.  S.— CNell  v.  Wolcott  Mln. 
Co.,  174  Fed.  627,  98  CCA  309,  27 
LRANS  200;  Greene  v.  Signia  Iron 
Co.,  88  Fed.  203,  31  CCA  458-  John- 
son V.  Laflln.  13  F.  Cas.  No.  7,393,  6 
Dill.  65  [aff  103  U.  S.  800,  26  L.  ed. 
6321. 

Ala. — ^Thompson  v.  Budgins,  116 
Ala.  93,  22  S  632. 

Ark. — St.  Louis  Bankers'  Trust  Co. 
V.  McCloy,  109  Ark.  160,  169  SW  206, 
47  LKANS  333. 

Cal. — Spreckels  v.  Nevada  Bank, 
113  Cal.  272.  46  P  329,  54  AmSR 
348,  33  LRA  459;  Peo.  v.  Crockett,  9 
Cal.  112. 

Ga. — Hilton  v.  Sylvanla,  etc.,  R. 
Co.,   8    Oa.   A.   10,    68    BK   746. 

Md. — Swift  v.  Smith,  66  Md.  428,  6 
A  534,  67  AmR  336. 

Mass. — Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90,  19  AmD  306.     . 

Minn.^Prlnce  Inv.  Co.  v.  St.'  Paul, 
etc.,  Land  Co.,  68  Minn.  121,  70  ISTW 
1079. 

Mo.— Boatmen's  Ins.,  etc.,  Co.  v. 
Able,  48  Mo.  136;  Senn  v. 'Union  Pre- 
mium, etc.,  Co.,  116  Mo.  A.  686,  92  SW 
607:  Watson  ▼.  Sidney  F.  Woody 
Frlntlng  Co.,  66  Mo.  A.  145. 

N.  H. — ^Westminster  Nat.  Bank  v. 
New  Bngland  Electrical  Works,  73 
N.  H.  466,  62  A  971,  111  AmSR  637, 
3  LRANS  551. 

N.  Y. — Cutting  V.  Damerel,  88 
N.  T.  410;  DriscoU  v.  West  Bradley, 
etc.,  Mfg.  Co.,  69  N.  T.  9«  [alf  36 
N.  T.  Super.  488];  New  York,  etc., 
R.  Co.  y.  Schuyler,  34  N.  Y.  30  [mod 
36  Barb.  534];  Middlebrook  v.  Mer- 
chants' Bank,  41  Barb.  481,  18  AbbPr 
109,  27  HowPr  474  [aft  8  Abb.  Dec. 
296,  3  Keyes  136]. 

Philippine. — Hager  v.  Bryan,  19 
I^lUpplne  138. 

B.  I. — Rowe  V.  Border  City  Gar- 
netting  Co.,    40   R.   I.   394.   101   A   223. 

S.  C. — Graham  v.  Burgiss,  78  S.  C. 
404,    59   SB   29. 

Tenn. — Smith  v.  Nashville,  etc.,  R. 
Co.,  91  Tenn.  221,  18  SW  646. 

Utah. — Mundt  v.  Ogden  Commer- 
cial Nat.  Bank,  35  Utah  90,  99  P  464, 
136   AmSR  1023. 

Vt.— White  River  Sav.  Bank  v. 
Capital  Sav.  Bank,  etc.,  Co.,  77  Vt. 
123,  59  A  197,  107  AmSR  764. 

Bng. — In    re    Copal    Varnish    Co., 

ttd.,     [1917]     2    Ch.    349;    McArthur, 
td.    V.    Gulf  iine,    [1909]    Sc.    Sees. 
Cas    782 

Alta.— Wolverton  v.  Black  Dia- 
mond Oil  Fields,  8  Alta.  L.  283,  8 
WestWkly  471. 

Ont. — In  re  Panton,  9  Ont.  L.  3,  4 
OntWR  109,  25  CanLTOocNotes  42; 
Meyers  v.  Lucknow  EH.  Co.,  6  Ofit 
WB   291. 


[a]  JUaoratlon  of  oonzt.  —  "The 
transfer  being  in  order'  and  th'e  stock 
paid  in  full,  the  company  has  no  dis- 
cretion to  exercise  in  the  matter  or 
option  but  to  comply  with  the  de- 
mands of  the  transferee  to  record  the 
transfer."  In  re  Panton,  etc..  Steel 
Co.,  Ltd.,  9  Ont.  L.  3,  4,  4  OntWR 
109. 

[b]  Bal*  avplUd^— (1)  Where- a 
foreign  executor  makes  an  author- 
ized assignment  of  his  testator's 
stock  In  a  domestic  corporation,  and 
executes  a  power  of  attorney  for  Its 
transfer  on  the  corporate  books,  the 
corporate  ofllcers  are  bound  to  recog- 
nize the  assignee's  title,  and  his  right 
to  have  it  transferred.  Middlebrook 
V.  Merchants'  Bank,  41  Barb.  (N.  T.) 
481,  18  AbbPr  109  [aff  3  Abb.  Dec.  295, 
3  Keyes  135].  (2)  The  execution  of  a 
deed  of  gift  of  shares,  vesting  the 
complete  beneflcial  ownership  in  the 
donee,  carries  with  it  the  authority 
and  duty  on  the  part  of  the  corpora- 
tion to  make  the  proper  transfer  of 
the  shares  on  its  books,  upon  pres- 
entation of  the  certificate  and  the. 
deed,  and  it  may  be  compelled  to  per- 
form this  duty.  Thompson  v.  Hud- 
gins,  116  Ala.  93,  22  S  632.  (3)  Wliere 
stock  is  valid  in  the  hands  of  a 
transferee  on  the  ground  of  estoppel 
against  the  corporation,  notwith- 
standing Its  invalidity  in  the  hands 
of  the  transferor,  the  transferee  has 
the  right  to  have  the  stock  trans- 
ferred to  him  on  the  books  of  the 
corporation,  although  the  law  of  the 
state  creating  the  corporation  pro- 
vides that  no  transfer  shall  be  valid, 
except  as  between  the  parties,  until 
It  shall  have  been  regularly  entered 
upon  the  books  of  the  corporation. 
Westminster  Nat.  Bank  v.  New  Eng- 
land Blectrtoal  Works,  73  N.  H.  465, 
62  A  971,  111  AmSR  637,  t  LRANS 
B61.   • 

Jcl  ■masfvr  Hy  miaor. — (1)  A 
e  Dy  a  minor  of  his  shares  not  be- 
ing void,  but  voidable  only,  the  com- 
pany must  register  the  transfer  if  it 
has  not  been  avoided  by  the  minor  at 
the  date  of  the  application  for  reg- 
istration. Smith  V.  Nashville,  etc., 
R.  Co.,  91  Tenn.  221,  18  SW  546.  (2) 
Sale  of  personalty  by  Infant  gener- 
ally see  Infants   [22  Cyc  634]. 

M»)>illtl—  and  rraudlea  for  r*- 
fnaal  to  transfer  see  infra  IS  1164- 
1173. 

34.  Dunn  v.  Buffalo  Commercial 
Bank,  11  Barb.  (N.  Y.)  6«0. 

[a]  A  bank  has  no  right  to  make 
a  transfer  of  stock  upon  its  books, 
unless  empowered  by  the  original 
holder  of  its  certificates,  or  by  the 
assignee  thereof.  Dunn  v.  Buffalo 
Commercial  Bank,  11  Barb.  (N.  Y.) 
580. 

35.  III. — Kjellman  v.  Scandla  Fish 
Co.,  128  111.  A.   544. 

Kan. — Star  Mut.  Tel.  Co.  v.  Long- 
fellow, 86  Kan.  353,  116  P  506'. 

tA^-etate  V.  New  Orleans,  etc.,  R. 
Co.,  30  La.  Ann.  308. 

N.  Y. — New  York,  eta,  R.  Co.  v. 
Schuyler,  34  N.  Y.  30  [mod  38  Barb. 
634];  Dunn  v.  Buffalo  Commercial 
Bank,  11  Barb.  680. 
,  Eng. — ^Maytiard  v.  Consolidated 
Kent  Collieries  Corp.,  Ltd.,  [1903] 
-*- 


2  K.  B.  121;  In  re  Letheby,  [1904] 
1  Ch.  815;  In  re  Vagliano  Anthracite 
Collieries,  79  L.  J.  Ch.   769. 

Que. — Baauchemtn  v.  Richelien 
Fdy.   Co.,    34    Que.    Super.    261. 

[a]  BnU  apvUMU — (1)  Where  the 
stock  can  be  transferred  on  the 
Iraoks  of  the  corporation  only  by  the 
stockholder  or  his  attorney,  the  cor- 
poration is  under  no  obligation  to 
permit  a  transfer  to  be  made  to  a 
person  claiming  to  be  the  assignee  of 
a  certificate,  on  the  presentation  of 
such  certificate,  with  an  assignment 
and  power  of  attorney  executed  by 
the  original  holder  in  blank,  no  per- 
son being  named  or  specified  as  the 
assignee  or  attorney.  Dunn  v.  Buf- 
falo Commercial  Bank,  11  Barb. 
(N.  Y.)  680.  (2)  Where  it  came  to 
the  knowledge  of  the  secretary  of  a 
company  that  the  consideration  stat- 
ed upon  the  face  of  a  transfer  of 
shares  lodged  with  the  company  tor 
registration  was  untrue,  and  that  the 
stamp  upon  the  transfer,  which  wa< 
in  accordance  with  the  consideration 
stated,  was  consequently  insufilcieiit. 
having  regard  to  the  true  considera- 
tion, the  directors  were  Justified  in 
refusing  to  register  the  transfer,  as 
by  virtue  of  the  Stamp' Act  (1891) 
;  14  subd  4  the  transfer  could  not 
be  available  as  a  means  of  Justifying 
the  directors  In  altering  the  register 
of  the  company  by  removing  the 
name  of  the  transferor  and  substitut- 
ing that  of  the  transferee.  Maynant 
V.  Consolidated  Kent  Collieries  CorP'. 
Ltd.,   [1903]  2  K.  R  12L 

[b]  Immaterial  Oefevta.— Where 
the  articles  of  association  of  a  com- 
pany provide  that  all  transfers  of 
shares  are  to  be  In  the  "usual  com- 
mon form,"  a  transfer  will  not  be 
deemed  to  have  failed  to  comply 
with  that  requirement  merely  be- 
cause it  omits  matters  which  would 
be  contained  in  a  common  form,  but 
are  wholly  Immaterial,  for  example, 
the  address  of  the  transferor  and  the 
denoting  number  of  the  share, 
where  both  of  these  are  well  known 
to  the  directors  and  hence  they  can- 
not refuse  to  register  the  transfer. 
In  re  Letheby,   [1904]   1  Ch.  815. 

38.     See  supra  {  1047. 

37.  McCourry  v.  Doremua,  10  N.  J. 
L.  346. 

38.  Krohn  v.  Central  R.,  etc,  Oo„ 
6  OhS&CP  562,  4  OhNP  270. 

39.  Krohn  v.  Central  R.,  etc.,  Co., 
6  OhS&CP  552,  4  OhNP  270. 

40.  Chew  V.  Baltimore  Bank,  14 
Md.  299;  Krohn  v.  Central  R.,  etc 
Co.,   6  OhS&CF  552,  4  OhNP  270. 

[a]  XiU*  appUeJj  A  corporation 
may  refuse  to  recognise  a  power  of 
attorney  for  the  transfer  of  stock.  If 
not  satisfied  of  Its  genuineness,  and 
may  require  the  personal  appearance 
of  the  stockholder  to  determine  it 
Chew  V.  Baltimore  Bank,  14  Md.  299. 

41.  Richards  v.  Robin,  176  App. 
Dlv.  298,  182  NYS  12  [aff  226  N.  Y. 
719  mem].  • 

48.  Richards  v.  Robin,  176  Xpp, 
Dlv.  296,  162  NYS  12  [aff  226  N.  T. 
719  mem].  , 

43.  Johnston  v.  Laflln,  103  V.  S. 
ifOO,  26  L.  ed.  632;  Webster  v.  Upton, 
91  U.   S.    65,    8    L.  ed.   384;   aNeU  v. 
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transferee  becomes  'roistered  as  owner  of  the 
shares.**  He  is,  however,  under  an  implied  ob- 
ligation to  do  nothing  to  prevent  the  transferee 
frona  having  the  shares  registered  in  the  latter 's 
name,**  and  if  he  does  prevent  such  registration  he 
is  liable  to  the  transferee  for  the  resulting  dam- 
ages.** 

.  Condition  of  transfer.  Where  a  transferee  of 
stock  takes  it  with  knowledge  that  his  transferor 
had  bound  all  his  shares  by  an  agreement  to  which 
the  other  stockholder^  were  parties,  he  is  entitled  to 
a  transfer  on  the  books  of  the  corporation  with  the 
condition  that  he  be  fuUy  bound  by  the  agreement 
signed  by  his  transferor,*^  but  it  should  not  be 
made  a  condition  of  the  transfer  that  be  himself 
snbseribe  the  original  agreement.** 

[S  1159]    b.    aronnda  or  Excuses  for  Befnsal— 
(1)   In  Qenecal.  The  corporation  should  at  all  times 


regard  its  own  interests,  as  well  as  those  of  the 
stockholders  in  making  transfers,  and  it  must  exer- 
cise ordinary  pare  in  doing  so,*'  and  hence  it  may 
always  refuse  to  make  a  transfer  when  it  has  rea- 
sonable grounds  for  so  doing,'"  but  it  must  act  in 
good  faith  and  present  some  adequate  reason  for  the 
refusal."^ 

Sufficient  grounds.  A  corporation  may  properly 
refuse  to  transfer  the  shares  where  the  person  re- 
questing the  transfer  fails- to  produce  sufficient  proof 
of  bis  right  or  title  to  such  transfer,*'  or  fails  to 
produce  the  certificate  of  stock,"  or  proof  of  its 
loss  or  destruction;**  where  the  transferee  has  not 
complied  with  the  reg^ulations  governing  such  trans- 
fers,** or  declines  to  consent  to  an  entry  of  the 
trailer  to  him;"  where  the  corporation  has  some 
claim  upon  the  stock,*^  or  some  rights  against  the 
transferor  that  might  be  affected  or  lost  by  the 


^Tolcott  Min.  Co.,  174  Fed.  527,  98 
CCA  309,  27  LBANS  200;  Greene  v. 
SIsua  Iron  Co.,  88  Fed.  203,  31  CCA 
458:  Cralff  v.  Hesperia  Land,  etc., 
Co.,  113  Cal.  7,  46  P  10,  36  LRA  306, 
S4  AmSR  862;  Lockwood  v.  U.  S. 
Steel  Corp.,  16S  App.  Dlv.  655,  138 
NYS  725  [rev  on  other  grounds  209 
N.  T.  876,  103  NE  697,  LRA1916C 
4711. 

44.  Scripture  v.  Franceatown 
Soapstone  Co.,  60  N.  H.  671;  Boultbee 
v.  -WillB,  15  Ont.  L.  227,  10  OntWR 
993.  But  see  Webrter  v.  Upton,  91 
XJ.  S.  65,  23  L.  ed.  384  (where  the 
court  said  that  It  was  the  duty  of 
the  vendor  of  shares  to  make  the 
transfer  to  the  purchaser  on  the 
books  of  the  company,  and  that  the 
purchase  was  of  itself  authority  to 
the  vendor  to  cause  such  a  transfer 
to  be  made).  ^ 

45.  Hooper  v.  Herts,  [1906]  1  Ch. 
549,  5  BRC  160;  Boultbee  v.  WUta,  16 
Ont.  t,.  227,  10  OnfWR  993. 

[a]  This  ml*  appUea  to  a  case 
where  the  transfer  Is  originally  made 
In  blank  by  the  transferor  and  sub- 
sequently filled  in  by  a  bona  flde 
holder  for  value,  in  whose  favor  it 
U  binding  by  estoppel  against  the 
transferor.  Hooper  v.  Herts,  [19061 
1.  Ch.  649.  6  BRC  160  [foil  and  ap- 
DlvlnR  dictum  London  Founders  As- 
iHi..  Ltd.  V.  Clarke,  L.  R.  20  Q.  B.  D. 
Ii761 

4ei  Boultbee  v.  Wills,  15  Ont.  L. 
227,   10  OntWR  993. 

«.  Senn  v.  Union  Premium,  etc., 
Co.,   116   Mo.  A.  686,   »8  8W  507. 

48.  Senn  v.  Union  Premium,  etc., 
Co  ,  116  Mo.  A.  686,  92  SW  507. 

40.  Camflen  F.  Ins.  Assoc,  v. 
Jones,  53  N.  J.  L.  »89,  21  A  468,  28 
A  166;  Mundt  v.  Ogden  Commercial 
Nat.  riank,  36  Utah  90,  99  P  454,  186 
AmSR  1023;  La  Belle  Iron  Works  v. 
oSarter  Sav.  Bank,  74  W.  Va.  669.  83 
SE  614. 

[a]  Trvutur  slffsM  Iv  aguat^ 
Where  a  corporation  enters  on  Its 
books  a  transfer  of  Its  shares  signed 
by  an  -agent,  the  corporation  suppos- 
ing the  signature  to  be  that  of  the 
firlnclpal,  the  entry  of  the  transfer 
8  Justified  if  the  agent  was  In  fact 
authorised,  but  the  corporation  can- 
not rely  on  an  estoppel  arising  from 
the  principal's  having  held  the  agent 
out  as  authorised.  Camden  F.  Ins. 
Assoc  V.  Jones.  53  N.  J.  L.  189,  21 
A   458,   23  A  166. 

EO.  Conn. — Bridgeport  Bank  v. 
New  York,  etc.,  R.  Co.,  30  Conn.  231. 

111. — Peo.  V.  Sterling  Burial  Case 
Mfg.  Co..    82    111.   467. 

Mass. — Barrett  v.  King,  181  Mass. 
476,  83  NE  934;  Plymouth  Bank  v. 
Norfolk  Bank,  10  Pick.   454. 

N.  Y. — Mechavlcfl'  Banking  Assoc. 
V.  Mariposa  Co.,  .26  N.  Y.  Super,  395. 

Oh. — Nicholson    v.   Franklin    Brew- 
.  ing..  Co..    82    Oh.    St.    94.    91    NE    991, 
137  AmSR  764,  19  AnnCas  699. 
-  .VtabvAIundt  v.    Ogden    Commer- 
cial  (Mat.    Bapk,    36.  Utah    90,    99.  P 
[14  C.  J.— 48] 


454,  136  AmSR  1023.       , 

[a]  A  iMlsttattoa  mmr  1m  m. 
fnaedi  (1)  Of  stock  which  has  been 
issued  in  violation  of  the  corporate 
charter,  even  though  all  the  stock- 
holders may  have  consented  to  the 
Issue.  Peq,  V.  Sterling  Burial  Case 
Mfg.  Co.,  82  111.  457.  (2)  Of  stock 
which  a  holder  has  attempted  to 
transfer  in  violation  of  a  by-law 
which  the  corporation  was  by  statute 
authorized  to  enact.  Nicholson  v. 
Franklin  Brewing  Co.,  82  Oh.  St.  94, 
91  NE  991,  137  AmSR  764,  19  Ann 
Cas  699. 

61.  U.  S.— O^ell  V.  Wolcott  Min. 
Co.,  174  Fed.  527,  98  CCA  809,  27 
LRANS  200;  Oould  v.  Head,  41  Fed. 
240;  Johnson  v.  Laflln,  13  F.  Cas.  No. 
7,898,  6  Dill.  64  [aft  103  U.  S.  800,  26 
L.  ed.  632];  Sprague  v.  Cocheco  Mfg. 
Co.,  22  F.  Cas.  No.  18,249,  10  Blatchf. 
178. 

Ill.^Peasc  V.  Chicago  Crayon  Co., 
236  111.  391,  85  NE  619,  18  LRANS 
1168,  14  AnnCas  263. 

Ind. — State  v.  JefTersonville  First 
Nat.  Bank,  89  Ind.   302. 

Ky. — ^Kentucky  Bank  v.  Winn,  110 
Ky.  140,-61  SW  32,  22  KyL  1629. 

Mass. — Bond  v.  Mount  Hope  Iron 
Co^  99  Mass.  605,  97  AmD  49. 

Tenn. — ^Memphis  App.  Pub.  CO.  r. 
Pike,  9  Helsk.  697. 

Utah. — Mundt  v.  Ogden  Commer- 
cial Nat  Bank,  85  Utah  90,  99  P  464, 
136  AmSR  1023. 

Wis. — In  re  Holyoke,  151  Wis.  561, 
139  NW  392,  43  LRANS  790;  Herde- 
gen  V.  Cotzhausen,  70  Wis.  689,  36 
NW  386. 

Wyo. — Wyoming  Fair  Assoc,  v. 
Talbott,   3  Wyo.   244,  21  P  700. 

Eng. — In  re  Dublin  North  City 
Milling  Co.,  [1909]   1  Ir.  179. 

Ont. — In  re  Belleville  Driving,  etc, 
Assoc.  31  Ont.  L.  79,  6  OntWN  620, 
26  OntWR  442. 

[a]  Bole  agplled,  I  i  (1)  An  agree- 
ment between  the  transferor  and  the 
person  from  whom  he  purchased  the 
stock,  that  he  would  not  transfer  it 
to  any  third  person,  is  not  sufficient 
grounds  for  refusing  to  register  the 
stock  In  the  transferee's  name,  where 
it  appears  that  such  agreement  was 
made  after  the  stock  had  been  sold 
to  the  transferor,  and  no  considera- 
tion for  the  agreement  is  alleged. 
Gould  V.  Head,  41  Fed.  24«.  .(2) 
That  a  third  person  holds  the  stock 
certificates  as  a  pledge  Is  not  avail- 
able, where  he  makes  no  personal 
claim  to  the  stock,  as  a  defense  to  a 
suit  against  a  corporation  to  compel 
It  to  give  a  sheriff  access  to  its 
books,  to  make  a  transfer  of  bank 
stock  to  a  purchaser  thereof  at  an 
execution  sale.  State  v.  Jefferson- 
vllle  First  Nat  Bank,  89  Ind.  302. 
(3)  A  refusal  to  transfer  stock 
bought  at  an  execution  sale  is  not 
iiistlfled  by  the  fact  that  the  Judg- 
ment debtor  had  assigned  It  after 
the  Judgment,  which  operated  as  a 
lien  on  the  stock  antedating  the  as- 


signment. Memphis  App.  Pub.  Co.  v. 
Pike,  9  Helsk.   (Tenn.)  697.    ^ 

[b]  Power  of  diceetoxB. — ^The  di- 
rectors of  a  corporation  have  no  pow- 
er. Independently  of  powers  express- 
ly conferred  by  the  articles  of  asso- 
ciation, to  refuse  to  register  a  bona 
flde  assignment  In  re  Smith,  L.  R. 
4   Ch.   20. 

09.  U.  S.— ©"Nell  V.  Wolcott  Min. 
Co.,  174  Fed.  627,  98  CTCA  309,  27 
LRANS  200;  Sprague  v.  Cocheco 
Mfg.  Co.,  22  F.  Cas.  No.  13,249,  10 
Blatcht   173. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Mc- 
Kernan,  24  Ind.  62. 

Md. — Peabody  v.  George's  Creek 
Coal,  etc,  Co.,  120  Md.  669,  87  A 
1097;  Hughes  v.  Drovers',  etc.,  Nat. 
Bank,  86  Md.  418,  38  A  936;  C9iew 
V.  Baltimore  Bank,   14  Md.   299. 

Mass. — ^Bird  v.  Chicago,  etc,  R.  Co., 
137  Mass.  428. 

N.  Y. — Burrall  v.  Bushwlck  R.  Co., 
75  N.  Y.  211;  Spelllssy  v.  Cook,  etc., 
Co.,  68  App.  Div.  283,  68  NYS  996. 

Pa. — Llvexey  v.  Northern  Pac.  B. 
Co.,  157  Pa.  76,  27  A  379;  Llttell  v. 
Scranton  Gas,  etc.,  Co.,  42  Fa.  600: 
Llttell  V.  Scranton  Gas,  etc.,  Co.,  2 
LusLegObs  88  (no  power  of  attor- 
ney). 

[a]  BeasOM'fcto  donkt  of  rlgbt. — 
The  existence  of  facts  known  to  the 
corporation,  which  raises  a  reason- 
able doubt  of  the  right  of  a  demand- 
ant who  presents  a  clear  prima  facie 
case  for  a  transfer,  are  requisite  to 
Justify  a  refusal  by  the  corporation. 
O'Nell  V.  Wolcott  Min.  Co.,  174  Fed. 
627,  98  CCA  309.  27  LRANS  200. 

[b]  rtumnrriag  evldeiio*.  —  If  a 
trustee  under  a  will,  on  demanding 
a  transfer  of  shares  of  stock  stand- 
ing in  the  name  of  his  testator  upon 
the  books  of  the  corporation,  pre- 
sents to  the  corporation  certified 
copies  of  the  will  and  of  his  appoint- 
ment as  trustee,  as  evidence  of  his 
authority  to  demand  a  transfer,  the 
corporation  has  no  right  to  require 
that  the  copies  shall  remain  in  its 
custody.  Bird  v.  Chicago,  etc.,  R. 
Co..  137  Mass.  428. 

B3.  Isbell  V.  GraybUl,  19  Colo.  A. 
508,  76  P  650.  See  also  supra  { 
1047. 

[a]  Snle  avplled. — ^The  secretary 
of  a  corporation  is  Justified  In  de- 
clining to  enter  a  transfer  of  stock 
on  the  books,  on  the  request  of  one 
claiming  to  be  the  transferee,  where 
he  does  not  produce  the  certificates, 
but  merely  an  order  for  the  transfer 
from  the  one  In  whose  name  the 
stock  stood,  reciting  a  sale  to  the  al- 
leged transferee.  Isbell  v.  GraybUl, 
19  Colo.  A.   608,  76  P  650. 

64.  Isbell  V.  GraybUl,  19  Colo.  A. 
608,   76  P  550. 

68.     See  supra  t  11E8. 

66.  Russell  T.  Easterbrook,  71 
Conn.    50,    40   A   905. 

67.  Mundt  V.  Ogden  Commercial 
Nat:  Bank,  36  Utah  90,  98  P  454,  186 
AmSR  1023. 

•■■■'    Digitized  fcy'LjOOgle    • 


760     [14  0.  J.] 


CORPORATIONS 


[§§  1159-1160 


transfer,*'  as  where  he  is  indebted  to  the  corpora- 
tion,"* or  has  not  paid  his  original  subscription;" 
where  the  corporation  has  been  restrained  by  in- 
junction from  making  the  transfer  j*^  or  where, 
previous  to  any  notice  by  the  transferee,  the  corpo- 
ration has  transferred  the  shares  in  vgood  faith  to 
one  who  had  purchased  them  at  a  sale  on  execution 
against  the  person  in  whose  name  they  stood  on  the 
corporate  books.'^ 

Inanfficient  grounds.  Ordinarily  the  corporation 
cannot,  as  a  ground  for  refusing  to  transfer  the 
stock  on  the  corporate  books,  inquire  into  or  pass 
upon  the  legality  of  the  transaction  by  which  the 
stock  is  transferred  from  one  to  the  other,**  nor 
question  the  consideration  npon  which  the  transfer 
was  based.**  A  refusal  to  register  the  transfer  is 
not  justified  by  the  fact  that  there  is  an  unpaid 
assessment  against  the  stock  ;*°  that  the  transferor  has 
requested  that  the  transfer  be  not  made;**  that  the 
stock  was  sold  in  •violation  of  a  pooling  agreement " 
which  was  never  consummated;**  that  the  transfer 
would  be  a  breach  of  trust  ;••  that  the  transferee  is 
bankrupt  and  the  shares  will  pass  to  the  trustee  in 


bankruptcy;"  or  that  the  transferee  is  a  business 
rival  of  the  corporation  and  hostile  to  it."  In  some 
jurisdictions  it  is  not  a  sufiAcient  excuse  that  an  attach- 
ment against  the  transferor  has  been  levied  on  the 
stock  ■"  or  served  on  the  officers  of  the  corporation.''* 

Objections  to  transferee.  Under  some  provisions 
the  eorp>orate  officers  may  refuse  to  register  a  trans- 
fer if,  in  their  opinion,  it  is  contrary  to  the  interests 
of  the  company  that  the  proposed  transferee  should 
be  a  member  thereof,'*  but  this  justifies  a  refusal 
only  upon  grounds  personal  to  the  proposed  trans- 
feree,^* and  does  not  justify  a  refusal  to-  raster  a 
transfer  of  single  shares  or  of  shares  in  small  num- 
bers because  the  directors  do  not  think  it  is  desirable 
to  increase  the  number  of  stockholders,^*  or  because 
they  think  that  the  transfer  is  not  bona  f ide,^'  but 
that  the  transferee  is  the  mere  nominee  of  the  trans- 
feror and  the  transfer  is  made  to  increase  the  number 
of  stockholders  who  will  support  him  in  a  policy  of 
which  the  directors  disapprove.'* 

[i  1160]  (2)  Motive  for  Transfer.  A  corpora- 
tion may  not  refuse  to  transfer  stock  because  of  the 
motive  which  may  have  prompted  the  transferor  to 


Uan  of  oozporatloii  see  Infra  {| 
1191-1206. 

58.  Mundt  V.  Ogden  Commercial 
Nat.  Bank,  86  UUh  90,  99  P  464,  136 
AmSR  1023.  But  see  State  v.  Mc- 
Iver,  2  S.  C.  25  (holdinir  that,  where 
parties  seeking^  a  transfer  of  the 
stock  of  a  corporation  have  complied 
with  the  rules  of  the  corporation  rel- 
ative to  such  transfers,  the  ofllcers 
of  the  company  have  no  right  to 
withhold  their  assent  because  the 
transfer  may  affect  injuriously  the 
interests  of  the  company  Itself). 

59.  London,  etc.,  Bank  v.  Aron- 
steln.  117  Fed.  601,  54  CCA  663  [cer- 
tiorari den  187  U.  S.  641.  23  SCt  841, 
47  L>.  ed.  345].  But  see  Craig  v. 
Hesoerla  Land,  etc.,  Co.,  113  Cal.  7, 
45  P  10,  35  LRA  306,  54  AmSR  352 
(holding  that  an  owner's  right  to 
have  his  stock  transferred,  and  a' 
new  certificate  issued  to  the  pur- 
chaser, is  not  defeated  by  the  fact 
that  there  Is  an  unpaid  assessment 
against   the  shares). 

■•■triotfam  on  ttght  to  tranaf  er  hy 
on*  ladehted  to  oorpoxatloa  goietal. 
ly  see  infra  I  1197. 

eo.  Peo.  V.  Sterllnir  Burial  Case, 
82  III.  457;  McCready  v.  Rumsey,  13 
N.  T.  Super.  574,  21  HowPr  271;  In  re 
Letheby.  tl904T.  J  Ch.  816:  In  re  Im- 
perial Starch  Co.,  10  Ont.  L.  22,  6 
OntWR  591. 

[a]  Bole  appUeO.— Where  a  stock- 
holder participates  In  the  adoption  of 
a  by-law  which  prohibits  the  issu- 
ance of  stock  except  when  fully  paid, 
and  certain  stock  is  thereafter  is- 
sued to  him  In  violation  thereof,  his 
assignee  of  the  stock  cannot  compel 
the  corporation  to  transfer  It  to  him 
on  its  books  or  recognize  it  as  valid. 
Peo.  v.  Sterling  Burial  Case  Mfg.  Co., 
82  111.  457. 

61.  Purchase  v.  New  Tork  Bxch. 
Bank,  26  N.  Y.  Super.  184. 

68.  Williams  v.  Mechanics'  Bank, 
29  P.  Cas.  No.  17,727.  6  Blatchf.  69. 
See  Chapman  v.  New  Orleans  Oaa- 
llght,  etc.,  Co.,  4  La.  Ann.  153  (hold- 
ing that  a  corporation  which  trans- 
ferred shares  to  a  purchaser  thereof 
at  a  judicial  sale  Is  not  liable  to  a 
claimant  of  the  shares  who  had  In- 
tervened In  the  proceedings  under 
which  the  sale  was  had,  where  the 
court  adjudged  that  he  had  no  title 
thereto,  and  directed  the  sale,  which 
Judgment  was,  on  appeal  by  him,  re- 
versed, and  he  decreed  to  be  the  own- 
er, where  he  appealed  without  giv- 
ing a  stay   bondV 

63.  Miller  V.  Houston  caty  St.  R. 
Co.,  S6  Fed.  866,  6  CCA  184;  Cushman 
V.  "Thayer  Mfg.  Jewelry  Co.,  78  N.  T. 
366,  Zi  AmR  816:  Mundt  ▼.  Ogden 
Commercial  Nat.  Bank,  86  Utah  90, 


99  P  464,  186  AmSR  1028. 

[a]  CKunbUncr  contraot^-The  fact 
that  the  transferee  acquired  the 
stock  by  means  of  an  illegal  gam- 
bling contract  Is  no  grounds  for  re- 
fusing to  transfer  the  stock  to  him 
on  the  corporate  books,  where  there 
is  no  showing  that  the  transferor 
ever  retiudlated  the  transaction  or 
made  any  claim  on  the  company  for 
the  stock.  Miller  v.  Houston  City 
St.  R.  Co.,  66  Fed.  866,  6  (X;A'134. 

64.  Ellsworth  v.  National  Home, 
etc.,  Builders,  33  Cal.  A.  1.  164  P  14; 
Senn  ▼,  Union  Premium,  etc.,  Co.,  116 
Mo.  A,  686,  92  SW  507;  Mundt  vi 
Ogden  Commercial  Nat.  Bank,  86 
Utah  90,  99  P  464,  136  AmSR  1028. 

(a)  TlM  Inadeqiiaoy  of  the  oon- 
slAMMtloil  paid  for  stock,  or  the  fact 
that  it  is  given  to  the  assignee,  does 
not  affect  the  assignee's  right  to  have 
the  stock  transferred  to  hl^i  on  the 
books  of  the  corporation.  Senn  v. 
Union  Premium,  etc,  Co.,  116  Mo.  A. 
685,  92  SW  607. 

SB.  Oalg  V.  Hesperia  Land,  etc., 
Co.,  113  Cat.  7,  46  P  10,  35  LRA  806, 
64  AmSR  862. 

66.  Skinner  v.  P^.  Wayne,  etc.,  R. 
Co.,  58  Fed.  65.  But  see  Ireland  v. 
Hart,  [1902]  1  Cb.  622  (holding  that 
the  directors  are  not  bound  to  regis- 
ter a  transfer  at  the  next  meeting 
after  It  has  been  handed  In,  when 
it  has  come  to  their  knowledge  that 
the  transferor  objects  to  the  regis- 
tration, although  the  transfer  Is  In 
order,  and  nothing  further  is  re- 
quired to  be  done  on  the  part  of  the 
transferee). 

67.  Sylvanla,  etc.,  R.  Co.  v.  Hoge, 
129   Oa.  734,   59   SB  806. 

[a]  Of  Ita  own  motJknt^-A  sale  of 
stock  by  a  party  to  a  pooling  agree- 
ment in  violation  of  Its  terms  does 
not  Justify  the  corporation  of  Its  own 
motion  In  refusing  to  recognise  the 
transfer.  Sylvanla,  etc.,  R.  Co.  v. 
Hoge,  129  Ga.  734,   59   SK  806. 

68.  Bllsworth  v.  National  Home, 
etc..  Builders,  38  Cal.  A.  1,  164  P 
14. 

69.  Orundy  v.  Brlggs.  [1910]  1  Ch. 

[al  Sit*  impar  oonrse  Is  for  the 
company  to  give  notice  to  the  per- 
son objecting  to  the  transfer  that 
unless  he  takes  legal  proceedings 
within  a  limited  time  to  prevent  the 
registration  the  company  will  pro'- 
ceed  to  register  the  transfer.  Orun- 
dy V.  Brlggs,  [1910]  1  Ch.  444. 

70.  Sutton  V.  Bngllsh.  etc.  Pro- 
duce Co.,   [1902J   2  C%.  6<>2. 

71.  Rice  V.  Rockefeller,  184  N.  T. 
174,  81  NK  907.  30  AmSR  688,  17  LRA 
237  [rev  56  Hun  616,  9  NTS  866]. 

72.  Reilly  v.  Absecon  Land  Co.,  76 


N.  J.  Eki.  71,  71  A  248:  De  Comeau  v. 
Guild  Farm  OH  Co.,  3  Daly  (N.  T.) 
218;  Schwab  v.  Smith,  143  Wis.  427, 
128  NW  78;  Wyoming  Fair  Assoc  V. 
Talbott,  3  Wyo.   244,  .21  P  700. 

[a]  Bill*  applied. — ^The  fact. that 
an  officer  holding  a  writ  of  attach- 
ment under  which  corporate  stock 
which  had  been  sold  by  the  debtor  t" 
a  third  person  was  levied  on  and  sold 
directs  the  corporation  to  issue  to 
the  purchaser  at  the  sale  under  the 
attachment  proceedings  a  certificate 
of  stock  does  not  prevent  the  en- 
forcement of  the  ricrht  of  the  third 
person  to  have  a  transfer  to  himself 
of  the  stock  on  the  corporate  booka 
Reilly  V.  Absecon  Land  Co.,  76  N.  J. 
Eq.  71,  71  A  248. 

17Jir«ft«t««d  ttmaafer  as  agtiaMt 
oredltors  of  traasfmor  see  supra  H 
1153-1155. 

73.  De  Comeau  v.  Guild  Farm  Oil 
Cto.,  8  Daly  (N.  Y.)  218. 

74.  Weller  v.  Page  Tobacco  Co.,  4 
NTSt  652;  In  re  Bede  Steam  Shipping 
Co.,  Ltd.,  [1917]  1  Ch.  128;  In  re  Dub- 
lin North  City  Milling  Cto.,  [1909]  1 
Ir.  179;  Chida  Mines  v.  Anderson,  22 
T.  L.  R.  27.  But  see  In  re  Good,  21 
Ont.  L.  168.  28  Ont.  L.  644,  16  OntWR 
30  (under  invalid  by-law). 

[a]  Vroposed  transferee  already  • 
■tooichold*r<"Where  the  registration 
of  a  transfer  of  shares  is,  under  the 
articles  of  association,  subject  to  the 
approval  of  the  transferee  by  the 
directors,  the  fact  that  the  proposed 
transferee  is  already  a  stockholder 
does  not  entitle  him  to  have  the 
transfer  registered  as  a  matter  of 
course;  but  It  is  disoretionary  with 
the  directors  to  register  the  transfer 
to  him  or  not,  and,  in  the  absence  of 
evidence  that  the  directors  have 
acted  mala  fide,  their  refusal  to 
register  cannot  be  questioned.  In  re 
Dublin  North  City  Milling  Co.,  [1909] 
1   Ir.    179. 

[b]  Tor«i4r&  xaoatvar.— It  is  no 
defense  to  an  action  brought  to  re- 
quire a  transfer  on  the  corporate 
books  of  defendant  of  certain  stock 
of  the  company  that  plaintiff  was  a 
receiver,  and  that  he  held  a  majority 
of  the  stock,  and  that  It  was  against 
the  Interest  of  the  company  to  have 
a  foreign  receiver  as  stockholder  In 
such  company.  Weller  v.  Page  To- 
bacco Co.,  4  NTSt  662. 

75.  In  re  Bede  Steam  Shipping  Q)., 
Ltd.,   [1917]   1  Ch.   128. 

76.  In  re  Bede  Steam  Shipping 
Co^Ltd.,    {1917)    1   Ch.    128. 

77.  In  re  Bede  Steam  Shipping 
Co.,  Ltd.,  [1917]   1  Ch.  128. 

78.  In  re  Bede  Steam  Shipping 
Co.,  Ltd.,    [1917]    1    Ch.   128. 

Mothre  f  or  ' — 
infra   J    1160. 
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dispose  of,  or  the  transferee  to  acquire,  the  etoek,'" 
onless  the  transferee  takes  the  stock  in  a  secret 
trust  for  the  transferor,""  or  for  some  iniquitoos 
purpose,'^  as  for  the  purpose  of  obtaining  control 
of  the  corporation  to  the  exclusion  of  all  other  per- 
sons interested  therein.'^ 

[$  1161]  (3)  Adverse  OUims.  An  adverse 
claim  or  protest  is  insufficient  to  justify  a  refusal,"' 
unless  it  is  supported  by  facts  showing  that  it  is 
probably  well  founded.'*  The  corporation,  however, 
occupies  a  fiduciary  relation  toward  persons  having 
conflicting  claims  to  the  same  stock,"  and  is  bound 
to  exercise  good  faith  in  determining  to  which  one  of 
saoh  persons  it  will  transfer  the  stock,'*  and  where 
notice  is  given  of  an  adverse  claim  which  mi^t  be 
lost  or  injuriously  affected  by  the  transfer,  the  regis- 
tration should  be  delayed  until  the  rights  therein  can 


be  determined  by  an  investigation,*'  or,  if  necessary, 
by  a  legal  proceeding."  The  corporate  officers  cannot 
conclusively  decide  the  question,'^  and  if  resort  is 
not  had  to  an  investigation  or  to  the  courts  within  a 
reasonable  time  the  stock  should  be  registered  in 
the  name  of  the  first  claimant."* 

[$  1162]  3.  Persona  Entitled.**  Under  some 
provisions  a  transfer  en  the  books  of  the  corporation 
may  be  compelled  only  bjy  the  owner  in  person**  or 
by  his  duly  authorized  attorney,*'  or  in  the  absence 
of  a  power  of  attorney,  by  a  bona  fide  purchaser  of 
the  stock.**  Where,  however,  a  person  presents  a 
certificate  of  stock  with  a  blank  assignment  and 
power  of  attorney  properly  signed  and  indorsed,  he 
IS  prima  facie  authorized  to  fill  in  such  blanks  and 
cause  a  transfer  to  be  made  in  his  name  on  the 
books  of  the  corporation,*'  although  he  may  author- 


7*.  Cal. — ^Taltt  v.  Presidio,  etc.,  R. 
Co..  22  P  48S. 

Md. — Hughes  V.  Drovers',  etc.,  Nat. 
Bank,  86  Md.  418,  88  A  986. 

Mo. — Senn  v.  Union  Premium,  etc, 
Co..  lis  Mo.  A.  685,  92  SW  SOT. 

N.  T. — Rice  V.  Rockefeller,  184  N. 
T.  174,  31  NB  907,  29  AbbNCas  120, 
30  AmSR  658,  17  LRA  237  [reV  66 
Hun  516,  9  NTS  866}. 

Oh. — Nicholson  v.  Franklin  Brew- 
ing Co..  82  Oh.  St.  94,  91  KE  991,  137 
AmSR  764,  19  AnnCas  699. 

S.  C. — State  V.  Mclver,  2  3.  C.  25. 

TJtah.-^Mundt  T.  Oeden  Commercial 
Nat.  Bank.  86  UUh  90,  99  P  464,  136 
AmSR  1028. 

Wis. — In  re  Klaus,  67  Wis.  401,  29 
NW  682. 

"As  a  general  proposition,  the  mo- 
tive for  which  shares  of  stock  are 
assigned,  does  not  affect  the  right 
of  the  assignee  to  acquire  them  and 
have  them  registered  In  his  tiame, 
provided  he  Is  a  genuine  purchaser 
or  donee,  and  does  not  take  the  Shares 
to  hold  In  secret  trust  for  the  as- 
signor. The  object  may  be  to  enable 
the  aaslgnee  to  vote  for  directors, 
or  otherwise  assist  in  maintaining  the 
assignor  in  control  of  the  corpora- 
tion, or  in  moulding  its  business  pol- 
icy; yet,  neverthless  equity  will  en- 
force the  assignee's  right  to  regis- 
tration and  his  other  rights  as  a 
stockholder."  Senn  v.  Union  Pre- 
mium, etc.,  Co.,  116  Mo.  A.  685,  697,  92 
SW  607. 

[a]  BMMOn  for  mis.— The  reason 
for  this  rule  is  "that  however  Im- 
portant may  be  the  motive  which 
prompts  one  to  the  commission  of  a 
wrong,  the  motive  which  prompts 
him  to  the  exercise  of  a  legal  right 
can  never  be  the  subject  ofjudlclal 
Inquiry."  Nicholson  v.  Franklin 
Brewttag  Co..  82  Oh.  St.  94,  110,  91 
ME  991,  187  AmSR  764,  19  AnnCas 
699. 

fb}  Vo  Anty  to  la^nlrs  Into  mo- 
tlT*. — (1)  It  is  not  the  duty  of  the 
offlcers  of  a  corporation  to  Inquire 
into  the  motives  of  an  attorney  in 
fact,  having  full  power  to  transfer 
stock,  for  desiring  it  (o  be  trans- 
ferred to  himself.  TafFt  v.  Presidio, 
etc.,  R.  Co..  (Cal.)  22  P  485.  (2) 
While  a  corporation  is  bound  to  pro- 
tect Its  stockholders  from  unauthor- 
ised transfers  of  stock,  by  requiring 
satisfactory  evidence  of  authority  to 
transfer,  wnere  power  to  transfer  ap- 
pears, it  is  not  bound  to  inquire 
whether  the  transferor  Is  attempting 
a  fraud.  Hughes  v.  Drovers',  etc, 
Nat.  Bank,  86  Md.  418.  38  A  986. 

80b  Senn  v.  Union  Premium,  etc, 
Co..  115  Mo.  A.  686,  92  SW  SOT;  In  re 
Bede  Steam  Shipping  Co.,  Ltd.,  [1917] 
1  Ch.  128. 

81.  Senn  v.  Union  Premium,  etc, 
Co..    lis  Mo.  A.   686,  92   SW  607. 

88.     Oould  V.  Head.  41  Fed.   240. 

88.  O'Neil  v.-  Wolcott  Min.  Co„ 
1T4  Fed.  52T,  98  CCA  309,  27  LRANS 
200;  Peat  v.  Clayton,  [1906]  1  Ch. 
659. 

(al  A  thixd  person's  Uan  upon  the 
transferor's  interest  in  the  shares, 
whloh  Interest  Is  subject  to  the 
transferee's  right,  is  not  a  sufBoieat 

/ 


ground  for  refusing  to  register  a 
transfer  in  the  name  of  the  trans- 
feree. Peat  V.  Clayton,  [1906]  1  Ch. 
669. 

84.  O'Neil  V.  Wolcott  Min.  Co.,  IT  4 
Fed.  627,  98  CCA  309,  27   LRANS  200. 

86.  Cooper  V.  Spring  Valley  Water 
Co.,  171  Cal.  168,  163  P  936. 

86.  Cooper  v.  Spring  Valley  Water 
Co^ITl  Cal.  168,  168   P   938. 

87.  Spangenberg  v.  Nesbltt,  22  Cal. 
A.  274,  278,  134  P  343;  State  v.  Mc- 
lver, 2  S.  C.  86;  Mundt  v.  Ogden  Com- 
mercial Nat.  Bank,  35  UUh  90,  99  P 
454.   136  AmSR   1023. 

"In  the  presence  of  such  conflicting 
claims  it  is  the  privilege  and  the 
duty  of  the  corporation  or  its  offlcers. 
If  there  be  a  reasonable  doubt  as  to 
the  respective  rights  of  the  contend- 
ing claimants,  to  refuse — or  rather, 
delay  registry  to  either  party  until 
the  lapse  of  a  reasonable  time,  within 
which  the  merits  of  the  controversy 
may  be  determined  by  ah  indepen- 
dent Investigation  of  the  corpora- 
tion." Spangenberg  v.  Nesbitt, 
supra. 

88.  Spangenberg  ▼.  Nesbitt,  22  Cat. 
A.  2T4,  184  P  843:  Friedlander  v. 
Slaughter  House  Co„  31  La.  Ann. 
628;  Com  Szch.  Nat.  Bank  v.  Kaiser, 
160  Wis.  199,  161  NW  2S9. 

[a]    Tiaaafer  to  person  ordsred.— 

When  a  Judicial  tribunal  of  last  re- 
sort, after  a  fair  bona  fide  contest  by 
the  corporation,  has  ordered  stock 
to  be  tnmsferred  to  a  purchaser  at  a 
sherltTs  sale,  the  corporation  is  not 
liable  to  the  assignee  of  the  owner 
of  the  certificate  of  the  stock,  who 
took  no  steps  to  protect  himself. 
Friedlander  v.  Slaughter  House  Co., 
81  La.  Ann.  623. 

89.  Spangenberg  v.  Nesbitt,  22 
Cal.  A.  S74,  134  P  843. 

80.  Spangenberg  v.  Nesbitt,  22 
Cal.  A.  274,  134  P  843;  State  v.  Mc- 
lver, 2  S.  C.  26;  Com  Blxch.  Nat.  Bank 
v.  Kaiser,  180  Wis.  199,  151  NW  259. 

[a]  Bole  annUed. — Where  a  trans- 
feree applies  for  an  ordqr  directing 
the'  secretary  of  the  corporation  to 
transfer  the  stock  on  the  books  of 
the  corporation,  and  the  court  noti- 
fies the  assignor  of  the  time  of  the 
hearing  of  the  application,  but  he 
fails  to  appear  or  assert  ownership, 
an  order  directing  the  transfer  Is 
proper.  Com  Elxch.  Nat.  Bank  v. 
Kaiser,  160  Wis.  199,  161  NW  259. 

[b]  A  mare  notloe  to  the  ofllcers 
of  the  company,  from  parties  having 
a  beneficial  interest  in  the  stock 
sought  to  be  transferred,  that  the 
right  of  the  party  having  the  legal 
title  to  make  the  transfer  is  ques- 
tioned and  will  be  contested,  will  not 
Justify  the  ofllcers  in  a  persistent 
refusal  to  make  the  transfer,  after 
a  reasonable  and  sufficient  time  has 
elapsed  to  enable  the  parties  giving 
the  notice  to  institute  legal  proceed- 
ings to  contest  the  right  to  make  the 
transfer.    State  v.  Mclver,  2  S.  C.  26. 

91.     Oross   rsfarsncasi 
Blank  transfer  and  power  of  attorney 

see  supra  {  1046. 
Duty  to  make  or  allow  transfer  gen- 
erally see  supra   ii   1168-1161. 
Pledgee  as  person  entitled  see  supra 


(  1108. 
82.  Webster  v.  Upton,  91  U.  S. 
66,  23  L.  ed.  884;  Shirley  Farmers' 
Qrain,  etc,  Co.  v.  Douglass,  130  111. 
A.  285;  Brown  v.  Omaha  Hotel  Assoc, 
63  Nebr.  181,  88  NW  176;  Mechanics' 
Banking  Assoc,  v.  Mariposa  Co.,  26 
N.  T.  Sui>er.  395. 

93.  Shirley  Farmers'  Grain,  etc., 
Co.  V.  Douglass,  180  111.  A.  286;  Me- 
chanics' Banking  Assoc,  v.  Mariposa 
Co.,   26   N.  T.   Super.  896. 

94,  Brown  V.  Omaha  Hotel  Assoc- 
63  Nebr.  181,  88  NW  175;  Cincinnati, 
etc.,  R.  Co.  V.  Citizens'  Nat.  Bank, 
56  Oh.  St.  861.  47  NB  249,  43  LRA 
777;  State  v.  Molver.  2  S.  C.  26. 

[a]  Snia  appUsd. — (1)  Where  a 
certlfloate  Is  delivered  without  a 
power  of  attorney  authorizing  a 
transfer  on  the  books  of  the  com- 
pany, the  company  can  be  compelled 
to  make  such  a  transfer  only  by  a 
purchaser  who  has  acquired  title  to 
the  stock  by  a  valid  sale.  Brown  v. 
Omaha  Hotel  Assoc,  88  Nebr.  181,  83 
NW  175.  (2)  Where  the  stock  sought 
to  be  transferred  was  owned  by  a 
corporation  whose  directors,  being 
vested  with  the  necessary  power  to 
that  end,  authorized  the  president  to 
sell  It,  a  contract  of  sale  by  him 
shows  a  sufficient  legal  and  equitable 
title  in  the  purchaser  to  entitle  him 
to  compel  the  officers  to  transfer  the 
stock  to  him.  State  v.  Mclver,  2 
S.  C  26. 

^  88.    HI.— KJellman  v.  Scandte  Fish 
Co.,  128  111.  A.  644. 

Mass. — Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90,  19  AmD  806. 

Nebr. — Brown  v.  Omaha  Hotel  As- 
soc„  63  Nebr.  181.  88  NW  176. 

N.  J. — Mount  Holly,  etc.,  Tump.  Co. 
V.  Ferree,  17  N.  J.  Eq,  117. 

N.  T. — Mlddlebrook  v.  Merchants' 
Bank,  3  Abb.  Dec.  296,  3  Keyes  186; 
Smith  V.  American  Coal  Co.,  7  Lana. 
317;  Mlddlebrook  v.  New  York  Mer- 
chants' Bank,  41  Barb.  481,  18  AbbPr 
109,  27  HowPr  474  [aff  3  Abb.  Dec. 
896,  8  Keyes  186]:  Williamson  v. 
Anderson,  56  NTS  833. 

Utah. — Mundt  v.  Ogden  Commer- 
cial Nat.  Bank,  35  Utah  90,  99  P  464, 
136   AmSR  1028. 

Wash. — ^Way  v.  International  Port- 
land Cement  Co.,  100  Wash.  182,  170 
P  553. 

Ont. — Lorsch  v.  Shamrock  Cons. 
Mines.  39  Ont.  L.  315,  12  OntWN  114, 
36  DomLR  557    [rev  11  OntWN  857]. 

And  see  cases  supra  note  93. 

[a]  Wliere  a  foreign  exeoBtor 
makes  an  antborlnd  asslgBinent  of 
his  testator's  stock  In  a  domestic  cor- 
poration, and  executes  a  power  of  at- 
torney for  its  transfer  on  the  cor- 
porate books,  the  assignee  may  main- 
tain an  action  to  compel  a  transfer 
in  the  corporate  books,  on  the  cor- 
poration's refusal  to  make  it.  Mld- 
dlebrook V.  Merchants'  Bank.  3  Abb. 
Dec.  (N.  T.)  29S,  3  Keyes  136;  Mld- 
dlebrook V.  New  York  Merchants' 
Bank.  41  Barb.  (N.  Y.)  481,  18.  Abb 
Pr  10».  27  HowPr  474  [aft  3  Abb. 
Dec,  296,  8  Keyee  186]. 

[b]  An  aiwUrainent  to  two-  part> 
ness  gives  .power  to  both  to  transfer 
it  on  the  bo^ks  of  •tbe..e9i>uiany,'and 
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ize  an  agent  to  make  the  actual  transfer;"  but  the 
fact  that  an  attorney  is  named  does  not  aSect  the 
transferee's  right  to  ask  for  a  transfer."  Where  the 
request  for  a  transfer  is  made  by  one  other  than 
the  stockholder,  the  corporation,  as  trustee,  owes  the 
duty  to  the  stockholder  to  make  inquiry  as  to  the 
authority  of  the  one  asking  for  the  transfer  and,  if 
put  on  inquiry,  it  has  notice  of  all  the  inquiry  would 
reveal  ;•'  and  if  therefore  an  agent  or  other  fiduciary 
demands  a  transfer  of  stock,  the  corporation  must 
ascertain  his  authority  from  his  power  of  attorney,** 
and  it  may  rightfully  refuse  to  make  a  transfer  at 
the  instance  of  such  person  until  he  shall  furnish 
satisfactory  evidence  that  he  is  authorized  to  transfer 
under  the  terms  of  the  trust.^  A  transfer  of  the  stock 
on  the  books  of  the  corporation  may  also  be  required 
by  the  assignee  in  bankruptcy  of  the  owner  of  the 
stock,^  or  by  legatee  to  whom  the  stock  has  been  dis- 
tributed.' It  has  been  held  that  a  transfer  on  the 
books  may  be  required  by  a  person  who  has  become 


the  equitable  owner  of  the  stock,*  but  there  is  au- 
thority to  the  contrary.*  A  person  who  has  no  title 
or  interest  in  the  stock  cannot  compel  a  transfer,* 
such  as  a  purchaser  at  an  invalid  sale  of  the  stock.' 

Executor  or  administrator.  In  some  jurisdictions 
an  executor  or  administrator  is  entitled  to  have 
shares  of  stock  owned  by  his  decedent  transferred 
to  his  name  as  such  executor  or  administrator.*  The 
corporation,  however,  must  inquire  as  to  the  authori- 
ty of  the  one  demanding  a  transfer,  if  an  adminis- 
trator, to  his  letters,*  and  if  an  executor,  to  the 
will;**  becansie  these  are  the  sources  of  power,  and 
in  the  ease  of  an  executor,  as  it  is  its  duty  to  make 
inquiry,  it  is  fixed  with  knowledge  of  the  contents 
of  the  wiU." 

Purchaser  at  ezecntion  sale.  A  purchaser  at  an 
execution  sale  of  shares  standing  on  the  books  of  the 
corporation  in  the  name  of  the  e(xecution  debtor  is 
entitled  to  a  transfer  thereof  to  himself,**  especially 
where  a  judicial  tribunal  orders  the  stock  to  be  trans- 


a  demand  by  one  alone  Is  sufficient. 
Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
(Mass.)   90,  19  AmD  308. 

Blank  transfer  and  powar  of  at- 
totney  jrenerally  see  supra  9  1046. 

Se.  Morris  v.  Hussone  Dyeing 
Hach.  Co.,  81  N.  J.  Bq.  256,  86  A  1021; 
Dunn  V.  Buffalo  Commercial  Bank, 
11  Barb.  (N.  Tf.)  680;  In  rePublish- 
ers'  Syndicate.  5  Ont.  K  392,  2  OntWR 
66. 

[a]  Bnla  applied. —  An  assign- 
ment of  stock  with  power  to  trans- 
fer it  on  the  books  and  "i)Ower  of 
■ubstitutlon"  authorizes  the  asslenee 
to  substitute  complainant  as  his 
agent    by    a    second    assignment    to 

-make  the  actual  transfer  of  the  stock 
on  the  books,  and  upon  such  substitu- 
tion complainant  is  entitled  to  ac- 
cess to  the  transfer  books  for  that 
purpose.  Morris  v.  Hussong  Dyeing 
Mach  Co.,  81  N.  J.  Eq.  266,  86  A 
1026. 

[b]  SnttolMMr  of  power. — A  pow- 
er ox  attorney,  executed-  by  the  as- 
signee of  a  certiflcate  of  bank  stock, 
authorizing  the  attorney  to  ask,  de- 
mand, and  require  the  proper  offlcers 
of  the  bank  to  assign  and  transfer 
into  the  name  of  the  assignee,  upon 
their  books,  the  shares  mentioned  in 
the  certificate,  confers  no  authority 
upon  the  attorney  or  the  bank  to  make 
the  transfer.  Dunn  v.  Buffalo  Com- 
mercial :Bank,  11  Barb.  (N.  Y.)   580. 

07.  Cushman  v.  Thayer  Mfg.  Jew- 
elry Co.,  76  N.  Y.  365,  32  AraR  315 
faff  7  Daly  330    (aff  53  HowPr  60)]. 

[a]  Ulnstratlon. —  Where  an  as- 
signment of  shares  and  power  of  at- 
torney on  the  certiflcate  are  executed 
by  the  owner  in  blank,  and  subse- 
quently the  name  of  plaintiff  is  in- 
serted as  assignee,  and  another  is 
named  as  attorney  to  effect  a  trans- 
fer, it  is  not  essential  to  plaintiff's 
right  to  transfer  that  the  demand  be 
•  made  by  the  person  named  as  attor- 
ney. Cushman  v.  Thayer  Mfg.  Jew- 
elry Co.,  76  N.  Y.  365,  32  AmR  316. 

98.  laslgi  v.  Chicago,  etc.,  R.  Co., 
129  Mass.  46;  Baker  v.  Atlantic  Coast 
Line  R.  Co.,  173  N.  C.  866,  92  SB  170. 
IiRA1917El  266;  Nagel  v.  Hamm,  88 
•Wash.  99,  152  P  520. 

M.  Camden  F.  Ins.  Assoc,  v. 
Jones,  53  N.  J.  L.  189,  21  A  458  28  A 
166;  Baker  v.  Atlantic  Coast  Line  R. 
Co.,  173  N.  C.  866,  92  SE  170.  LRA 
1917E  266;  Bayard  v.  Philadelphia 
Farmers',  etc..  Bank,   62  Pa.  232. 

1.  Llvezey  v.  Northern  Pac.  R. 
Co.,  167  Pa.  76,  27  A  879;  Bayard  v. 

■  Philadelphia  Farmers',  etc.,  Bank.  62 

■  Pa.  282;  Davis  v.  National  Eagle 
Bank.  (R.  L)  60  A  630;  Peck  v.  Provi- 
dence Gas  Co„  17  R.  I.  275,  21  A  548, 
23  A  967.  16  LRA  643.  But  see  Mil- 
ler V.  Westmoreland  Coal  Co.,  40  Pa. 
Co.  899  (holding  that,  under  the  act 
of  May  23,  1874.  the  trustee  may  de- 
mand as  a  right  that  the  corpora- 
tion transfer  the  stock,  if  It  has  re- 


ceived no  notice  from  persons  Inter- 
ested that  any  trust  or  duty  will  be 
violated  If  the  transfer  is  made  and 
if  the  corporation  does  not  charge 
that  the  transfer  Is  requested  by  the 
trustee  for  Improper  or  fraudulent 
uses). 
a.    Wilson  V.  Atlantic,  etc.,  R.  Co., 

2  Fed.  469.  But  see  Dickinson  v.  Cen- 
tral Nat.  Bank,  129  Mass.  279,  37 
AmR  361  (holding  that  where  a  di- 
rector in  a  national  bank  delivered  a 
certificate  of  stock  accompanied  by  a 
power  to  transfer  it,  as  collateral  se- 
curity, to  one  who  held  his  note, 
and  four  months  afterward  he  was 
adjudged  a  bankrupt  and  an  as- 
signee was  appointed,  and  subse- 
quently, the  note  being  unpaid,  its 
holder  sold  the  stock  at  auction 
under  the  statute,  after  notice  to  the 
maker  and  his  assignee  in  bankruptcy, 
and  the  assignee  demanded  from  the 
bank  a  transfer  of  the  stock,  but  the 
bank  made  a  transfer  to  the  purchas- 
er at  the  auction  sale  Instead,  where- 
upon the  assignee  sued  it  for  con- 
version, the  action  could  not  be  main- 
tained). 

[a]  Bnle  applied^— The  owner  of 
a  share  of  stock  in  a  corporation  hav- 
ing been  adjudged  a  bankrupt,  and 
fled  the  jurisdiction,  taking  the  cer- 
tificate of  the  stock  with  him,  his 
assignee  in  bankruptcy  is  entitled  to 
have  the  stock  transferred  to  him  on 
the  books  of  the  company.  Wilson 
v.  Atlantic,  etc.,  R,  Co.,  2  Fed.  469. 

3.  Catherwood  v.  Guarantee  Trust, 
etc.,  Co.,  252  Pa.  466,  97  A  70S. 

4.  Ryan  v.  Martin,  166  Fed.  765; 
Haldeman  v.  Hillsborough,  etc.,  R. 
Co.,  2  Handy  (Oh.)  101,  12  Oh.  Dec. 
(Reprint)  851;  Ardmore  State  Bank 
V.  Mason,  30  Okl.  668,  120  P  1080,  39 
LRANS  292. 

8.  Burnsvllle  Tump.  Co.  v.  State, 
119  Ind.  882,  20  NE  421.  3  LRA  265; 
Llttell  V.  Gas  Co.,  2  LuzLegObs  (Pa.) 
82 

ra]  Bole  applied.— One  who  pur- 
chases stock  from  a  stockholder,  but 
takes  no  written  assignment  thereof, 
cannot  compel  a  transfer  of  the  stock 
on  the  books  of  the  corporation,  as 
such  purchaser,  although  holding  the 
equitable  right  thereto,  has  no  legal 
title  to  the  stock.  Burnsvllle  Tump. 
Co.  v.  State,  119  Ind.  382,  20  NB  421, 

3  LRA  265. 

e.  Barstow  v.  City  Trust  Co.,  216 
Mass.  330,  103  NE  911;  ^agel  v. 
Hamm,  88  Wash.  99,  162  F  620; 
Sather  v.  Home  Security  Sav.  Bank,  49 
Wash.   672,  96  P  229. 

[a].  XUnstxation. — A  bona  flde  pur- 
chaser of  a  stock  certiflcate,  who 
traced  his  title  through  a  felony,  has 
no  title  to  maintain  an  action  against 
the  transfer  agent  of  the  corporation 
for  refusing  to  return  the  certiflcate 
or  issue  a  new  one.  Barstow  v.  City 
Trust  Co.,  216  Mass.  380, 103  NB  911. 

[b]  Depository.  —  It    is    not    the 


duty  of  a  bank  in  which  plaintiff  de- 
posits money  to  pay  for  stock  of  a 
timber  company  held  by  the  bank  as 
collateral  for  a  loan  to  the  owner  of 
the  stock  to  see  that  the  stock  was 
transferred  to  the  purchaser  on  the 
books  of  the  timber  company.  Sather 
V.  Home  Security  Sav.  Bank,  49  WaslL 
672,  96  P  229. 

7.  Nagel  v.  Hamm,  88  Wash.  99, 
162  P  520. 

8.  London,  etc..  Bank  v.  Aronsteln, 
117  Fed.  601,  64  CCA  663  [certiorari 
den  187  U.  S.  641,  23  SCt  841,  47  L. 
ed.  346]  (under  California  law);  Baker 
V.  Atlantic  Coast  Line  R.  Co.,  173  N. 
C.  366,  92  SE  170,  LRA1917E  266. 

e.  Baker  v.  Atlantic  Coast  Line  R 
Co.,  173  N.  C.  366,  92  SE  170,  LRA 
1917E  266. 

10.  Baker  v.  Atlantic  Coast  Line 
R.  Co.,  173  N.  C.  365,  92  SB  170,  LRA 
1917B  266. 

11.  Baker  yi  Atlantic  Coast  Line 
R.  Co.,  173  N.  C.  865.  92  S&  170,  LRA 
1917E  266.  See  Williams  v.  Pennsyl- 
vania R.  Co.,  9  Phila.  (Pa.)  298  (hold- 
ing that,  under  a  statute  authorising 
a  transfer  of  stock  upon  due  registry 
of  a  copy  of  the  will,  a  foreign  exe- 
cutor can  transfer  stock,  and  the 
company  Is  not  obliged  to  see  that 
the  will  gives  the  executor  the  pow- 
er to  assign  or  dispose  of  the  stock; 
the  will  Is  presumed  to  do  so). 

13.  Cal, — ^West  Coast  Safety  Fau- 
cet Co.  V.  Wulff,  133  Cal.  316,  65  P 
622,  85  AmSR  171. 

Mo. — ^Kahn  v.  St.  Joseph  Bank,  70 
Mo.  262. 

Or. — Slemmons  v.  Thompson,  23  Or. 
216,  tl  P  514. 

Tenn. — Memphis  App.  Pub.  (>>.  t. 
Pike,  9  Helsk.  697. 

Tex. — Spencer  v.  James,  10  Tex. 
Civ.  A.  827,  31  SW  540.  48   SW  556. 

[a]  Bole  appUedw— Under  the  Mis- 
souri statutes  a  purchaser  at  an  exe- 
cution sale  of  shares  Is  entitled  to  a 
transfer  thereof  to  him  on  .the  books 
of  the  conui>any,  although'  they  are 
not  fully  paid  up,  if  all  calls  made 
thereon  have  been  paid  in  full;  and 
this,  although  a  by-law  of  the  cor- 
poration provides  that  shares  should 
not  be  transferred  if  the  holder  Is 
In  arrears  to  the  corporation,  or  In- 
debted to  it  in  any  manner,  since  the 
holder  is  neither  in  arrears  nor  In- 
debted for  that  part  of  the  subscrip- 
tion not  yet  called  for.  Kahn  v.  St 
Joseph  Bank,  70  Mo.  262. 

[b]  Blcbt  nwct  \M  elMT.— Under 
a  statute  providing  that  the  stock 
is  to  be  deemed  personal  propertr. 
and  subject  to  attachment,  levy,  and 
sale,  and  the  corporation,  in  case  of 
such  sale,  required  to  make  the  neces- 
sary transfer  thereof  to  the  pu> 
chaser  on  the  books  of  the  company, 
mandamus  will  not  issue  oommand- 
ing  a  transfer  to  a  purchaser  at  exe- 
cution sale,  unless  his  right  to  the 
possession   thereof   is  clear  and  nn- 


VoT  later  oaw,a>T«tepm«at»  and  ehaBTM  tn  the  law  see  cnmnlatlve  Annotations,  same  title,  page  and  note  nnmlwr. 


§§  116^1163] 


CORPORATIONS 


[140.  J.]    763 


f  erred  to  such  pnrebaser."  If  the  certificate  issued 
to  the  debtor  is  in  the  hands  of  a  third  person  Trho 
claims  some  right  thereto  -which  is  subordinate  to  the 
rights  of  the  purchaser  at  the  execution  sale,  he  can 
be  compelled  to  surrender  it  for  cancellation  so  that 
a  new  certificate  may  be  issued  to  the  purchaser;^* 
and  in  order  that  the  transferee  may  protect  his 
rights  as  against  such  purchaser  he  must  cause  a  re- 
issue to  him  of  the  certificate,*"  or  he  must  serve 
notice  on  the  corporation  that  he  holds  the  certificate 
as  saeh  transferee.^* 

[i  li63]  4.  leaking  and  SnfSclency  of  Trans- 
fer.'^ The  making  and  sufiScieney  of  a  transfer  of 
stock  on  the  books  of  a  corporation  depend  to  a 
great  extent  upon  the  terms  of  the  provision  which 
requires  the  transfer.**  As  a  gfeneral  rule,  however, 
all  that  is  necessary  is  that  the  requirement  be  sub- 


stantially complied  with  in  appropriately  recording 
the  fact  of  the  transfer  in  some  suitable  register  or 
stock  list,  or  otherwise  formally  entering  it  on  the 
corporate  books  ;*^  for  this  purpose  the  account  in  a 
stock  ledger,  showing  the  names  of  the  stocljcholders, 
the  number  and  amount  of  shares  belong^ing  to  each, 
nd  the  sources  of  their  title,  whether  by  original  sub- 
scription and  payment  or  by  derivation  from  others, 
meets  the  requirements  of  the  law,*"  Where  the  pre- 
scribed mode  is  never  followed,  a  transfer  according 
to  the  established  usage  of  the  company  is  valid  as 
against  it,'*  and  will  be  binding  upon  all  parties,  if 
noted  by  the  company  according  to  its  usual  method, 
where  no  transfer  boolfs  are  kept  by  it.** 

Memorandnm  on  stab.  It  has  been  held  sufScient 
to  make  a  memorandum  of  the  fact  of  the  transfer 
on  the  stub  of  the  stock  certificate  book,*'   unless 


questionable.  •  Slemmons  v.  Thomp- 
son. 23  Or.  216,  81  P  614. 

13.  Frledlander  v.  Slaughter  House 
Co..  31  La.  Ann.  623. 

14.  West  Coast  Safety  Faucet  Co. 
V.  Wulff,  138  Cal.  315,  66  P  622,  86 
AinSR  171. 

■vrcmdMr  of  old  and  lain*  of  new 
•oilflea'to  CMMzally  see  supra  il  1047- 
1049.  -- 

15.  West  Coast  Satetv  Faucet  Co. 
V.  Wulir.  138  CaL  816,  66  P  623,  85 
AmSR  171. 

Bnxmider  of  old  and  Ismi*  of  new 
cartUeate  guavnair  see  supra  SI 
1047-1049. 

IBi  West  Coast  Safety  Faucet  Co. 
V.  Wulff.  138  Cal.  816,  66  P  622,  86 
AmSR   171. 

17.  Bfteet  of  attempt  to  sroenn 
>arl>tratloa  see  supra  1  1166. 

18.  Brown  v.  Adams,  4  F.  Cas.  No. 
1.986,  6  Bias.  181;  Talcott  v.  Mastln, 
20  Colo.  A  488,  79  P  978;  Oxford 
Tump.  Co.  v.  Bunnell,  6  Conn.  662; 
Marlborough  Mfg.  Co.  v.  Smith,  2 
Conn.  679.  And  see  cases  intra  note 
19. 

[a]  ninatmtiOBa. — (1)  Where  a 
by-law  provides  that  no  transfer  of 
shares  shall  be  of  any  avail,  until 
received  for  record  by  the  clerk,  who 
shall  enter  thereon  the  time  he  re- 
ceives It,  which  shall  bear  date  ac- 
cordingly, a  sale  or  pledge,  accom- 
panied by  a  letter  of  attorney  to 
make  the  transfer,  conveys  no  title 
until  the  transfer  Is  received  for 
record  by  the  clerk;  the  change  of 
title  In  such  c»ses  takes  place  when 
the  transfer  Is  received  for  record, 
and  the  transfer  bears  date  from 
that  time.  Oxford  Tump.  Co.  v. 
Bunnel,  6  Conn.  662.  (2)  A  bv-law 
providing  that  a  transfer  of  shares 
phall  be  made  by  an  assignment  in 
the  treasurer's  books,  either  in  per- 
son or  by  authorized  attorney,  re- 
quires a  written  assignment  on  the 
treasurer's  books  subscribed  by  the 
assignor  or  his  attorney.  Marl- 
borough Mfg.  Co..  v.   Smith,  2  Conn. 

"l».  V.  S:— Cecil  Nat.  Bank  v.  Wat- 
sontown  Bank,  106  U.  B.  217,  26  U 
ed.   1039. 

Ala. — ^Fisher  v.  Jones,  82  Ala.  117. 
3   S    13 

Colo.— Equitable  Securities  Co.  v. 
Johnson,  36  Colo.   377,  86  P  840. 

Conn. — ^Northrop  v.  Curtis,  6  Conn. 
246. 

111. — Shirley  Farmers'  Grain,  etc., 
Co.  v.  Douglass,  130  III.  A.  285. 

Iowa.  —  Moore  v.  Marshalltown 
Opera-House  Co.,  81  Iowa  45,  46  NW 
760L, 

Kan. — Plumb  v.  Enterprise  Bank, 
48  Kan.  484,  29  P  699. 

Ija. — Ellison  v.  Schneider,  26  La 
Ann.  436. 

Me. — Skowhegan  Bank  v.  Cutler, 
52  Me.  609. 

Pa. — Chambersburg  Ins.  Co.  v. 
Smith,  11  Pa.  120. 

R.  I. — ^American  Nat.  Bank  v. 
Oriental  Mills.  17  R.  I.  661,  23  A  795. 

[al  "The  fozmal  and  nanal  man- 
BSr  of  transferring  shares  of  stock 
Is   for   the    original    shareholder,   or 


his  attorney  appointed  by  him  tor 
that  purpose,  to  go  to  the  office  of 
the  corporation  and  make  an  entry 
on  the  book  kept  for  that  purpose, 
usually  what  Is  called  a  stock  ledger, 
to  the  effect  that  the  shares  have 
been  transferred  to  the  new  pur- 
chaser. The  original  certificate  is 
then  surrendered  and  a  new  one 
Issued  to  the  transferee."  ThomiH 
son  Corp.  }  2374  [quot  Shirley 
Fanners'  Grain,  etc.,  Co.  v.  Douglass, 
180  lU.  A.  286.  288]. 

tb]  Beglatratloua  held  snfflolent. 
— (1)  A  statute  which  requires  the 
entry  to  disclose  from  whon)  and 
to  whom  the  shares  passed,  is  satis- 
fled  by  an  entry  on  the  books  of  a 
memorandum  of  an  assignment  show- 
ing from  whom  and  to  whom  an  as- 
signment Is  made.  Equitable  Se- 
curities Co.  V.  Johnson,  36  Colo.  377, 
86  P  840.  (2)  Under  a  provision  that 
a  transfer  of  stock  Is  not  valid  as  to 
third  persons  until  it  is  regularly 
entered  in  the  books  of  the  company, 
an  entry  in  a  stock  book  that  certain 
stock  has  been  assigned  as  collateral 
security  Is  sufficient  to  protect  the 
assignee  from  the  claims  of  the  as- 
signor's Judgment '  creditors.  Moore 
V.  Marshalltown  Opera-House  Co.,  81 
Iowa  4S,  46  NW  750. 

[c]  Befiatratlon  held  Insnlllfllsnt. 
— ^An  entry  on  the  treasurer's  book  of 
credit  for  the  amount  of  the  stock  to 
an  assignee  thereof  Is  Insufficient  to 
transfer  the  stock,  where  the  charter 
requires  the  transfer  to  be  made  on 
the  books  in  the  manner  prescribed 
by  the  directors,  who  provided  that 
the  transfers  should  be  made  by  as- 
signment in  the  treasurer's  book. 
Marlborough  Mfg.  Co.  v.  Smith,  2 
Conn.   679. 

[d]  'Oieoehred  for  reoord."— Where 
a  corporation's  charter  provides  that 
its  shares  shall  be  transferable  only 
on  Its  books  according  to  Its  by- 
laws, and  a  by-law  declares  that  such 
transfers  shall  not  be  valid  until 
registered  by  the  clerk,  complete 
registry  is  the  originating  act  in  the 
change  of  title  to  stock  transferred; 
and  hence  an  entry  by  the  clerk  on 
the  assignment,  "Received  for  rec- 
ord," is  not  equivalent  to  registry  nor 
sufficient  to  transfer  title.  North- 
rop V.  Newton,  etc..  Tump.  Co.,  8 
Conn.  644. 

tel  Ooasknt  of  directors. — Where 
the  consent  of  the  directors  to  the 
transfer  was  not  obtained  In  a  formal 
convocation  of  the  board,  yet,  if  it 
appears    that    the    assent    of   a    ma- 

iority  of  the  directors  appeared  to 
lave  been  given,  and  in  the  manner 
that  transfers  of  stock  were  fre- 
quently made,  it  will  be  sufflclent. 
Ellison  v.  Schneider,  25  La.  Ann.  435. 
Consent  or  approval  of  offloera  to 
transfer  generally  see  supra  9  1039. 

30.  Cecil  Nat.  Bank  v.  Watson- 
town  Bank,  105  U.  S.  217,  26  L.  ed. 
1039;  Skowhegan  Bank  v.  Cutler,  52 
Me.   509. 

[a]  n»ia  (1)  where  the  cashier 
or  other  proper  officer  receives  a  cer- 
tificate with  authority  for  Its  trans- 
fer to  the  person  presenting  IC  and 


charges  It  In  the  account  against  the 
former  owner,  and  gives  the  trans- 
feree the  corresponding  credit,  the 
latter  becomes  invested  with  the 
legal  title  to  .the  stock.  Cecil  Nat. 
Bank  V.  Watson  town  Bank.  105  TJ.  S. 
217,  26  li.  ed.  1039.  (2)  Where  the 
stock  ledger  of  a  bank  shows  the 
name  of  the  proprietor,  the  date  of 
the  transfer,  the  name  of  the  trans- 
feror, and  the  value  of  the  shares. 
It  Is  a  sufflclent  "entry  In  the  books 
of  the  bank."  Skowhegan  Bank  v. 
Cutler,  68  Me.  609. 

21.  Rlchmondvllle  Mfg.  Co.  v. 
Pi*ill,  9  Conn.  487;  Plumb  v.  Enter- 
prise Bank,  48  Kan.  484,  29  P  699; 
American  Nat.  Bank  v.  Oriental  Mills, 
17  R.  L  551,  23  A  796;  Stewart  v. 
Walla  Walla  Printing,  etc.,  Co.,  1 
Wash.  621,  20   P  605. 

[a]  Bnlo  appli*d^.(l)  Although 
the  by-laws  of  a  corporation  require 
the  entry  of  transfers  of  shares  on  a 
stock  ledger,  if  none  Is  kept,  and  a 
transfer  by  the  subscriber  to  the 
capital  stock  to  another  is  entered, 
according  to  the  custom  of  the  com- 
pany, on  the  subscription  list,  an(I  an 
assignment  Is  Indorsed  on  the  shares 
themselves,  and  a  new  certificate  Is 
issued  to  the  purchaser  by  the  com- 
pany, the  latter  cannot  deny  the  val- 
idity of  the  transfer.  Stewart  v. 
Walla  Walla  Printing,  etc.,  Co.,  1 
Wash.  621,  20  P  605.  (2)  A  provision 
in  A  by-law  and  in  corporate  stock 
certificates  that  they-  shall  be  trans- 
ferable only  on  the  company's  trans- 
fer books  is  waived  where  no  reg- 
ular transfer  books  are  ever  fur- 
nished and  the  transfers  are  rerls- 
tered  on  the  certificate  book,  which, 
with  memoranda  on  Its  marginal 
stubs,  answers  the  purpose  of  a 
transfer  book  %nd  a  stock  ledger  as 
well  as  of  a  certificate  book.  Ameri- 
can Nat.  Bank  v.  Oriental  Mills,  17 
R.  I.  661,  28  A  796.  (3)  Waiver  of  and 
estoppel  to  require  registration  gen- 
erally see  supra  9  1162. 

129.  Haegele  v.  Western  Stove  Mfg. 
Co.,  29  Mo.  A.  486. 

33.  Bank  of  Commerce  v.  New- 
port Bank,  63  Fed.  898,  11  CCA  484: 
Fisher  V.  Jones,  82  Ala.  117,  3  S 
13;  Ironstone  Ditch  Co.  v.  Equitable 
Securities  Co.,  62  Colo.  288,  121  P 
174;  Perkins  v.  Lyons,  111  Iowa  192, 
82  NW  486;  Plumb  v.  Enterprise 
Bank,  48  Kan.  484.  29  P  699.  But  see 
Newell  V.  WllHston,  138  Mass.  240 
(holding  that  where  the  transferee 
wrote  to,  the  corporation  notifying  it 
that    he    held    a    certificate    and    re- 

? nesting  that  the  stock  be  trans- 
erred  to  him  on  the  books  of  the 
corporation,  and  the  clerk  of  the  cor- 
poration wrote  on  the  stub  from 
which  the  certificate  was  cut,  "Memo 
Held  by  B.  See  letter."  and  the  letter 
was  pinned  to  the  stub,  it  was  not  a 
sufficient  transfer  on  the  books  of  the 
corporation  as  against  a  subsequent, 
attachinK  creditor  of  the  transferor), 
[a]  Xllnstntlona. — (1)  Under  a 
statutory  requirement  that  no  trans- 
fer shall  be  valid,  as  agrainst  bona 
fide  creditors  and  subsequent  pur- 
chasers without  notice  "except  from 
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sach  memorandum  is  entei;ed  vithoat  authority 
therefor." 

Kev  stock  book.  It  is  lawful  for  the  Sectors  of  a 
corporation  to  adopt  and  procure  a  new  seal  and  a 
new  stock  book  in  order  to  effect  the  transfer  of 
shares  ifpon  the  books,  where  the  prior  president  of 
the  corporation  withholds  the  old  seal  and  stock  book 
of  the  corporation  for  the  purpose  of  preventing  such 
transfer ;'°  but  they  should  make  the  new  stock  book 
as  far  as  possible  a  copy  of  the  old.'' 

Books  without  the  state.  A  statute  which  requires 
the  books  of  corporations  to  show  all  transfers  of 
shares,,  and  to  be  kept  subject  to  inspection,  means 
to  be  kept  within  the  state  subject  to  inspection;  and 
hence  a  transfer  of  stock  of  a  domestic  corporation 
is  not  valid  as  against  creditors  when  made  on  the 
books  of  the  corporation  kept  in  another  state.'^ 

By  whom  registration  made.  As  a  general  rule  the 
transfer  on  the  books  of  the  company  is  made  by 
the  officer  of  the  corporation  having  the  custody  of 
its  books,  usually  its  clerk  or  secretary,'*  and  not  by 
the  transferor  or  triingferee.'*  But  where  the  cor- 
poration has  no  secretary  or.  clerk,  but  its  president 
has  charge  of  its  stock  books,  a  demand  upon  him  to 
make  the  necessary  transfer  is  sufficient."*  Where 
there  is  no  proper  officer  to  make  the  transfer,  the 
corporation  may  be  compelled  to  make  the  transfer 
by  order  of  court.*^ 

Fe«.  A  by-law  requiring  th4  payment,  by  one 
seeking  a  transfer,  of  a  small  fee  to  cover  the  neces- 
sary expense  of  making  the  transfer  is  not  void  for 
unreasonableness,"'  notwithstanding  a  statutory 
provision  that  the  corporation  shall,  on  application 


by  a  transferor  of  its  shares,  enter  the  name  of  the 
transferee  on  its  reg^ter  of  stockholders,  in  the 
same  manner  as  if  the  application  had  been  made  by 

[$  U64]  6.  UabOities  and  Bemedies  for 
Bef osal  to  Transfer''*^ — a.  In  GeneraL  Unless  owing 
to  fraud  or  want  of  consideration  the  shares  of 
stock  are  void,'''  where  a  corporation  refuses  to 
ma^e  a  transfer  of  stock  upon  its  books,  without  a 
legal  ground  for  such  refusal,  the  transferee  has  a 
choice  of  remedies,  equitable  and  legal;'*  he  may 
treat  the  refusal  to  transfer  the  shards  as  a  conver- 
sion and  sue  the  corporation  for  their  value  either 
in  trover"^  or. in  an  action  of  assumpsit,**  or  in  an 
action  on  the  case,"  or  he  may  compel  the  corpora- 
tion to  register  the  transfer  by  a  suit  in  equity,^  or, 
in  some  jurisdictions,  by  a  writ  of  mandamus;*^  or 
he  may  assert  his  ownership  of  the  shares  irrespec- 
tive of  the  registry  and  sue  for  dividends  declared 
upon  them.*'  The  remedy  and  right  of  action  for 
the  corporation's  conversion  by  refusing  to  issue  a. 
certificate  to  the  transferee  rests  solely  in  the  trans- 
feree,*' and  ^ueh  action  cannot  be  maintained  by  the 
trani^eror;**  nor  can  any  secret  equities  of  fraud  or 
misappropriation  x>f  which  the  transferee  has  no 
notice  be  set  up  by  the  corporation,  to  his  prejudice.** 
-  Statutory  remedy.  Under  some  statutes  where  the 
corporate  officer  refuses  to  register  the  transfer, 
the  transferee  may  apply  to  the  courts  to  compel  a 
transfer,**  and  if  on  such  application  it  is  made  to 
appear  prima  facie  that  it  is  the  duty  of  the  cor- 
porate officer  to  make  the  transfer,  the  court  may 
require  him  to  show  cause  why  he  should  not  trans- 


the  time  such  transfer  shall  have 
been  registered  or  made  upon  the 
book  or '  books  of  such  company"  If 
a  company  has  adopted  no  by-law 
raeulatln^  such  transfer,  and  keeps 
only  a  single  book  of  stock  certifi- 
cates, with  stub  attached  to  each,  on 
which  are  entered  the  date,  name, 
serial  numbers,  etc.,  corresponding 
with  each  certificate  issued,  a  memo- 
randum entered  on  the  stub,  in  these 
words,  "Transf.  to  Winston  Jones, 
assignee,  for  collateral,  Dec.  1,  '84,'' 
Is  a  substantial  compliance  with  the 
statutory  requisition,  and  charges  a 
subsequent  creditor  or  purchaser 
with  notice  of  such  transfer,  Fisher 
V.  Jones,  82  Ala.  117,  3  S  IS.  (2) 
'Wliere  the  corporation  failed  to  pro- 
vide by-laws  regulating  the  transfer 
of  stock,  but  kept  as  Its  registry  of 
stock  and  stockholders  a  book  of 
stock  certificates,  and  it  was  the 
common  usage  of  the  company.  In 
recording  transfers  of  stock,  to  note 
the  transfer  upon  the  stub  of  the  old 
certificate,  then  take  up  the  old,  and 
issue  a  new  certificate  to  the  trans- 
feree, the  number  of  the  new  cer- 
tificate being  specifically  referred  to 
on  the  stub  of  the  old  one,  this  was 
a  sufficient  record  of  transfers,  with- 
in the  meaning  of  a  statute  requiring 
stock  to  be  transferred  on  the  books 
of  the  corporation  In  such  manner  as 
the  by-laws  may  prescribe.  Plumb 
v.  Enterprise  Bank.  48  Kan.  484,  29 
P  699. 

[bj.  A  memorananiB  mad*  wttlk  a 
9«B«U  on  the  stub  of  the  stock  book 
of  the  corporation  showing  the 
parties,  the  shares  transferred,  and 
the  nature  of  the  transfer  is  a  suf- 
ficient record  of  It.  Perkins  v.  Lyons, 
111  Iowa  192,  82  NW  486.  But  see 
Ironstone  Ditch  Co.  v.  Equitable  Se- 
curities Co.,  S2  Colo.  268,  121  P  174 
(holding  that  such  a  memorandum 
upon  presentation  by  the  assignee  of 
a  written  assignment,  without 
presentation  or  surrender  of  the  cer- 
tificate. Is  not  sufficient). 

M,  HcFall  V.  Buckeye  Orangers* 
Warehouse  Assoc,  122  Cal.  468,  6S 
P  2S8,  68  AmSR  47. 


98.  Socorro  Mountain  Mln.  Co.  v. 
Preston,  17  Mlso.   220,  40  NTS  1040. 

96.  In  re  Schoharie  Valley  Rail- 
road Case,  12  AbbPrNS  (N.  T.)  394. 

97.  Perkins  v.  Lyons,  111  Iowa 
192,  82  NW  486;  Plnkerton  v.  Man- 
chester, etc.,  R.  Co.,   42  N.  H.  424. 

98.  Oreen  Mount,  etc,  Turnp.  Co. 
V.  Bulla,-  45  Ind.  1;  Dunn  v.  Buffalo 
Commercial"  Bank,  11  Barb.  (N.  T.) 
580;  Morris  v.  Stevens,  17  Pa.  Co.  209 
[air  178  Pa.  563,  3  A  161].  But  see 
Graham  v.  Burgiss,  78  S.  C.  404,  69 
SB  29  (holding  that  the  president  as 
the  executive  officer  Is  the  proper 
person  to  perform  this  duty). 

[a]  9*  faeto  olBoeM,^ — A  transfer 
of  shares  on  the  books  of  the  cor- 
poration, made  by  de  facto  officers  of 
the  corporation,  to  an  Innocent  per- 
son is  valid.  Morris  v.  Stevens,  17 
Pa.  Co.  209  [afC  178  Pa.  568,  36  A 
1511. 

99.  Oreen  Mount,  etc.  Tump.  Co. 
V.  Bulla,  45  ^d.  1. 

[a]  XUnstratloii.— Where  the  cor- 
porate charter  provides  that  the 
shares  shall  be  transferable  in  the 
manner  prescribed  by  the  by-laws, 
and  It  is  not  shown  that  any  by-laws 
have  been  adopted,  but  the  certificate 
of  stock  provides  that  the  stock  is 
transferable  only  on  the  books  of  the 
company,  the  omcers  of  the  company, 
and  'not  the  assignor  of  the  stock, 
should  transfer  the  stock  on  the 
books,  (^reen  Mount,  etc.  Tump.  Co. 
V.  Bulla,  45  Ind.   J. 

30.  Green  MouAt,  etc.  Tump.  Co. 
V.  Bulla,  45  Ind.  1. 

31.  In  re  L.  L.  Syndicate,  17  T.  Ii. 
Rv    711. 

[a]  niBstratloii.  —  Where  all  the 
directors  and  the  secretary  of  a  com- 
pany resign  and  there  is  thus  no  one 
to  register  the  transfer  of  certain 
shares,  the  court,  on  the  application 
of  the  transferor  and  transferee,  may 
make  an  order  on  the  company  to 
rectll^  the  register  by  the  removal 
therefrom  of  the  name  of  the  trans- 
feror and  the  Insertion  therein  of 
the  name  of  the  transferee.  In  re  L. 
L.    Syndicate,  17   T.   L.  R.   711. 


Oompelliaff  traaafer  upon  x«fiunl 
see  infra   i   1166. 

39.  Oiesen  v.  London,  etc,  Mortg. 
Co.,  102  Fed.  684,  42  OCX  615;  Evans- 
vilie  Union  Stockyards  Co.  v.  State, 
179   Ind.    606,   101   NE  888. 

33.  (Hesen  v.  London,  etc.,  Mortg. 
Co.,  102  Fed.  684,  42  CXTA  616. 

34.  OtoM  MferaaeMii 

Duty  to  make  or  allow  transfers  see 

supra  {}  1158-1161. 
Excuses  for  refusal  to  transfer  see 

supra  Si  1159-1161. 
Persons     entitled     to     transfer    see 

supra  S  1162. 

86.  Protection  Ii.  Ins.  CJo.  v.  Os- 
good, 93  111.  69. 

36.  Vernon,  etc,  R.  Co.  v.  Wash- 
ington Civil  Tp,  48  Ind.  A.  309,  95  NB 
699:  Hill  V.  Rockingham  Bank.  44 
N.  H.  667;  Travis  v.  Knox  Terpezone 
Co.,  215   N.  7.  259,  109  NE  250,  LRA 


1916A  542,  AnnCa8l917A  387  faff  165 
App.  Dlv.  166,  150  NTS  621];  Rio 
Grande  Cattle   (3o.   v.   Burn,   82  Tex. 


60,  17  SW  1043 

87.  See  Infra  i  1165. 

88.  See  infra  S  1165. 

39.  See  infra  f  1166. 

40.  See  infra  (1166. 

41.  See  Mandamus  [26  GfC  3471. 
48.    Travis  v.  Knox  Terpezone  Co., 

216  N.  T.  269,  109  NE  250,  LRA1916A 
642,  Ann(>t8l017A  387  [aff  165  App. 
Dlv.  166,   160   NTS  621]. 

■dclit  to  OMMABda  fMMtallr  EM 
infra  {<   1241-1246. 

43.  Lewis  V.  Bldwell  Electric  Co., 
141    111.    A.   33. 

44.  Lewis  V.  Bldwell  Electric  Co., 
141   111.  A.  33. 

JUffbt  of  aoUOB  In  aaaninval't  8e« 
infra   9    1165. 

45.  Watson  V.  Sidney  F.  Wood; 
Printing  <3o.,  66  Mo.  A.  146;  Cin- 
cinnati, etc.,  R.  CN>.  V.  Cltlaens'  Nat 
Bank,  66  OL  St.  851,  47  NE  249,  4> 
LRA    777. 

46.  See  statutory  provisions;  and 
Corn  Exch.  Nat.  Bank  v.  Kaiser,  1«D 
Wis.  199,  151  NW  259;  In  re  Laun, 
146  Wis.  252,  131  NW  366;  Schwab 
V.  Smith,  143  Wia  427,  128  NW  Ii; 
In  re  Hannan's  Klng.(3oId  Mln.  Co., 


For  later  oases,  dsvelopmeats  and  ohaaf  •■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fer  the  stoek/^  and  unless  he  shows  cause  to  the  sat- 
isfaction of  the  court  to  the  contrary,  the  court  may 
order  the  transfer.*^  The  court  may  decide  the  mat- 
ter on  the  afBdavits  of  the  respective  parties,**  or 
may  receive  evidence  from  either  side,*"  and  the 
opposing  affidavit  is  viewed  as  a  pleading  and  as 
evidence,'^  the  burden  of  proof  being  on  the  officer 
refusing  the  transfer."*  Where  on  such  application 
the  court  notifies  the  tranetferor  of  the  time  of  hear- 
ing the  application,  but  he  fails  to  appear  or  assert 
ownership,  the  court  may  order  the  transfer.'*  An 
order  under  such  a  statute  directing  a  transfer  on 
the  corporate  books  io  a  transferee  thereof  does  not 
settle  any  question  of  title,  but  that  mav  be  settled  in 
a  proper  action  in  court,  notwithst^ding  the  trans- 
fer." 

Statutory  penalty.  Under  some  statutes  where 
the  o£3oer  charged  with  such  duty  refuses  to  register 
a  transfer  of  stock  on  the  corporate  books,  the  per- 
son entitled  to  such  registration  may  recover  a  pen- 
alty  from  him   for  such  refusal;'*  and  it  is  no 


defense  to  such  an  action  that  the  officer  thought 
another  person  was  the  owner  of  the  stock,  where 
such  other  had  given  no  notice  of  his  claim  and  the 
refusal  was  not  necessary  lot  his  own  protection  or 
that  of  the  corporation;'*  nor  is  it  a  defense  that 
plaintiff  was  'alleged  to  have  defrauded  a  third  per- 
son by  representing  that  he  had  sold  him  all  of  his 
stock,  and  should  be  estopped,  since  that  question 
is  to  be  determined  between  plaintiff  and  the  third 
person.'^ 

[$  1165]  1>.  Zdability  for  Damages.  Except 
where  the  circumstances  justify  the  corporation  in 
refusing  to  allow  the  transfer,'^  if  the  officers  of  the 
corporation  wrongfully  refuse,  on  the  application  of 
the  transferee,  to  enter  his  name  as  a  holder  o£  the 
shares  upon  the  corporate  books,  and  issue  him  new 
certificates,  this  is  deemed  a  conversion  of  his  shares 
by  the  corporation,  and  his  ordinary  remedy  is  an 
action  at  law  against  the  corporation  for  damttges 
as  for  a  conversion,'*  either  in  an  action  of  trover 


14  T.  L..  R^814;  In  re  Oooa,  2S  Ont. 
L.  644,  18  OntWR  944  [aff  21  Ont.  L. 
163.  16  OntWR  30];  In  re  OoldfieldS, 
I  OntWN  928,  2  DomLR  886. 

4T.  In  re  Laun.  146  Wis.  262,  181 
NW  366;  Schwab  v.  Smith,  148  Wis. 
427.  128  KW  78. 

48.  In  re  Laun,  146  Wis.  252,  131 
KW  366;  Schwab  v.  SnUth,  148  Wis. 
427,    128   NW  78. 

4».  Schwab  v.  Smith,  143  Wis. 
427,  188  NW  78. 

[a]  Zllaatratlon. — ^Where  the  affi- 
davit of  the  one  Instituting  the  pro- 
ceeding positively  alleg:ea  his  owner- 
ship of  tiie  stock  under  a  transfer 
for  a  valuable  consideration  and  the 
neglect  of  the  secretary  of  the  cor- 
poration to  transfer  the  stock  on  the 
corporate  books,  and  the  affidavit  of 
the  secretary  of  the  corporation  in 
response  to  an  order  to  show  cause 
is  evasive  and  suggests  the  truth  of 
the  applicant's  affidavit,  the  court 
may.  properly  order  the  secretary  to 
make  the  transfer.  Schwab  v.  Smith, 
142  Wis.  427,  128  NW  78. 

60.  Schwab  v.  Smith,  148  Wis.  427, 
128  NW  78, 

61.  Schwab  V.  Smith.  148  Wte. 
427,  122  NW  78. 

6a.  Schwab  V.  Smith,  148  Wis. 
427,  128  NW  78.  But  see  In  re  Han- 
nan's  King  Gold  Min.  Co.,  14  T.  Li.  R. 
314  (holding  that  Where  directors 
refuse  to  register  a  transfer  an  ap- 
pUcant  for  rectification  under  the 
Companies  Act  [1862]  t  36,  must 
show  that  there  la  no  just  cause  tor 
such  refusal). 

63.  Com  Exch.  Nat.  Bank  v. 
Kaiser,  160  Wis.  199,  151  NW  259. 

64b  Com  Bxch.  Nat.  Bank  v. 
Kaiser,  160  Wis.  199,  151  NW  259. 

66.  See  statutory  provisions;  and 
Ramage  v.  Qould,  176  Cal.  746,  169  P 
670;  Spangenberg  v.  Nesbitt,  22  Cal. 
A.  274,  134  P  343. 

66.  Spangenberg  v.  Nesbitt,  22  Cat. 
A.   274.    134  P  343. 

S7.  Spangenberg  v.  Nesbitt,  22  Cal. 
A.  274,  184  F   343. 

68.  Bridgeport  Bank  v.  New  Tork, 
etc:,  R.  Co.,  SO  Conn.  281. 

[a]  niustiatloii.— Where,  on  dis- 
covering the  fraud  of  a  transfer  agent 
whereby  certain  shares  of  stock  had 
been  fraudulently  issued,  the  cor- 
poration closed  its  books,  pending  an 
Investigation  and  the  appointment  of 
another  transfer  agent,  and  a  pledgee 
of  stock  demanded  a  transfer  on  the 
company's  books,  which  was  refused 
at  the  time,  but  there  was  no  refusal 
to  allow  the  transfer  at  some  future 
time,  in  an  action  for  damages  for 
refusing  to  transfer,  the  circum- 
stances justified  the  comi>any  in  re- 
fusing to  allow  the  transfer,  and  an 
action  for  damages  could  not  be 
maintained.  Bridgeport  Bank  v.  New 
Tork,'  etc.,  R.  Co.,   SO  Conn.  281. 

OwwUto  OK  e«on«es  fox  zefnaal  see 


supra  (I  1169-1161. 

69.  u.  S. — Case  v.  Citizens'  Bank, 
100  IT.  S.  446,  26  L.  ed.  695;  Miller  v. 
Houston  City  St.  R.  Co.,  66  Fed.  366, 
5  CCA  134. 

Ariz. — Salt  River  Canal  Co.  v. 
Hlckey,  4  Ariz.  240,  36  P  171. 

Ark. — St.  Louis  Bankers'  Trust  Co. 
V.  McCloy,  109  Ark.  160,  169  SW  206. 
47   IiRANS    333. 

Cal. — Spangenberg  v.  Western 
Heavy  Hardware,  etc.,  Co.,  166  Cal. 
284,  185  P  1127;  Ralston  v.  State 
Bank,  112  Cal.  208.  44  P  476;  Kimball 
V.  Union  Water  Co.,  44  Cal.  173,  13 
AmR  167. 

Conn.— Tobey  v.  Hakes,  64  Conn. 
274,  7  A  561,  1  AmSR  114. 

Qa. — Norwood  Bank  v.  Ray,  21  Oa. 
A.  620,  94  SE  818;  Hilton  v.  Sylvania, 
eta,  R.   Co.,  8  Oa.  A.  10.  68  SE  746. 

111.— Oorham  v.  MasslUon  Iron, 
etc.,  Co.,  284  III.  594,  120  NE  467; 
Lewis  V.  BidweU  Electric  Co.,  141  111. 
A.    33.- 

Ind. — Helm  v.  Swiggett,  12  Ind. 
194. 

Iowa. — ^Dooley  t.  Gladiator  Consol. 
Gold  Mines,  etc.,  Co.,  134  Iowa  468, 
109  NW  864,  13  AnnCas  297. 

Ky. — Bank  of  America  v.  McNeil, 
10  Bush  64. 

La. — ^Elsenhauer  y.  New  Orleans 
Cotton  Exch.,  140  La.  674,  78  S  686. 

Md. — Real  Estate  Trust  Co.  ▼. 
Bird,  90  Md.  229,  44  A  1048;  Baltimore 
City  Pass.  R.  Co.  v.  Sewell,  36  Md. 
238,  «  AmR  402. 

Mass. — Bond  v.  Mount  Hope  Iron 
Co.,  99  Mass.  505,  07  AmD  49;  Plv. 
mouth  Bank  v.  Norfolk  Bank,  10  Pick. 
464:  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  90,  1»  AmD  306. 

Minn. — Humphreys  v.  Minnesota 
Clay  Co.,  94  Mbm.  469,  103  NW  338. 

Mo. — Kahn  v.  St.  Joseph  Bank;  70 
Mo.  262;  State  v.  Rombauer,  46  Mo. 
166;  St.  Louis  Perpetual  Ins.  Co.  v. 
Qoodfellow,  9  Mo.  149;  Watson  v.  Sld< 
ney  F.  Woody  Printing  Co.,  66  Mo. 
A.  145;  Carroll  v.  MuUanphy  Sav. 
Bank,  8  Mo.  A.  249. 

Nebr. — Herrick  v.  Humphrey  Hard- 
ware Co^  73  Nebr.  809,  103  NW  685. 
119   AmSR  917,   11  AnnCas   201. 

N.  J. — Slegel  V.  Riverside  Box,  eta, 
Co.,  80  N.  J.  L.  695,  99  A  407:. Morton 
V.  Timken,  48  N.  J.  L.  87,  2  A  788; 
Mount  Holly,  etc.,  Turnp.  Co.  v. 
Ferree,   17  N.  J.  Bq.  117. 

N.  Y.— New  York,  etc..  R.  Co.  T. 
Sohuyjer,  84  N.  Y.  30;  Mechanics' 
Bank  v.  New  York,  etc.,  R,  Co..  IS 
N.  Y.  699;  Pea  v.  Miller,  39  Hun 
557,  9  NYClvProo  149  Caft  114  N.  Y. 
636  mem,  21  NE  1120  mem];  Cooley 
v.  Curran,  64  Misc.  221,  104  NYS  424; 
Peo.  V.  Parker  Vein  Coal  Co..  1  Abb 
Pr  128,  10  HowPr  543;  Elx  p.  Fire- 
man's Ins.  Co.,  6  Hill  243;  Shipley  v. 
Mechanics'  Bank,   10  Johns.   484. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Rawson,  »  Oh.  Dea  (Reprint)  70», 
16    CincLBul    423;    SUte    ▼.    Enter- 


prise Carriage  Co..   9  Oh.  Dea  <Re-  ' 
print)  162,  11  CnncLBul  108. 

Okl. — ^Ardmore  State  Bank  ▼. 
Mason.  30  Okl.  668,  674.  180  P  1080 
[quot  Cyc], 

Or. — Davidson  Vr  Almeda  Mines 
Co..  66  Or.  412,  134  P  782,  48  LRANS 
847;  Durham  v.  Monumental  Sllver- 
Min.  Co.,  9  Or.   41. 

Pa. — Birmingham  T.  Ins.  Co.  V. 
Com.,  92  Pa.  72;  Morgan  v.  North 
America  Bank,  8  Serg.  St  R.  73.  11 
AmD  675. 

R'.  I. — ^Davls  v.  Nfttfonal  Eagle 
Bank,  60  A  630;  Wilkinson  v.  Provi- 
dence Bank,  3  R.  I.  22. 

Tex. — ^H!o  Grande  (battle  Co.  v. 
Bums.  82  Tex.  50,  17  SW  1043;  Gres- 
ham  v.  Island  City  Sav.  Bank.  2  Tex. 
Civ.  A.  62,  21  SW  5»6. 

Wash.  —  Hugglna  •  v.  Milwaukee 
Brewing  Co^  10  Wash.  679,  39  P  162. 

Yukon  T. — ^Puller  v.  Northern 
Light,  etc.,  Co..  19  WestLR  175. 

[a]  A  Oomestie  oorporatlon  is 
Ilaole  to  an  assignee  of  stock  for  a 
refusal  to  transfer  it,  where  the  as- 
signor was  a  foreign  executor  vested 
by  the  will  of  the  owner  with  the 
title  to  the  stodc,  and  assigned  It 
with  a  power  of  attorney  to  the  as- 
signee to  transfer  it.  Middlebrook 
V.  Merchants'  Ban^  41  Barb.  (N.  Y.) 
481,  18  AbbPr  109,  27  HowPr  474  [aff 
8  Abb.  Deo.  396,  8  Keyes  186]. 

[b]  SnfllclsncT  of  Mqnest  for 
tnuwfer. — Where  the  secretary  of  a 
corporation  refused  to  transfer  stock 
upon  request  by  the  assignee  there- 
of, but  referred  him  to  the  manager 
of  the  corporation,  and  the  assignee 
met  the  manager  on  the  street  In 
front  of  his  office,  and  made  demand 
for  the  transfer,  the  request  was 
sufficient  to  charge  the  corporation 
with  conversion,  where  the  manager 
made  no  objection  to  the  time  and 
manner  of  presentation  of  the  cer- 
tificates, but  absolutely  refused  to 
make  the  transfer.  Dooley  v.  Gladi- 
ator Cons.  Gold  Mines,  etc.,  Ck).,  134 
Iowa  468,  109  NW  864,  13  AnnCas 
297. 

[c]  XAaatlty  of  eorpoMtloa.  — 
Where,  in  an  action  against  a  cor- 
poration for  refusal  to  transfer  stock 
on  the  books  of  the  company,  as  for 
a  conversion  of  It,  It  appears  that  de- 
fendant was  organized  a  few  years 
after  the  corporation  which  issued 
the  stock  In  siilt,  using  the  same 
name  as  the  other  corporation,  the 
capital  stock  being  of  the  same 
amount,  and  purchased  the  property 
of  the  older  corporation,  and  con- 
tinued In  the  same  business,  using 
the  same  offices,  but  it  did  not  appear 
that  the  stockholders  in  the  two  cor- 
porations were  the  same,  owing  to 
the  form  of  the  action,  a  Judgment 
for  plaintltr  was  erroneona.  Hnegtns 
V.  Milwaukee  Bren "  ~  " 
679,  89  P  162. 
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for  conversion,^"  or  in  an,  aetion  on  the  case,*^  or  in 
an  action  of  assumpsit  to  recover  the  damages  sus- 
tained by  reason  of  the  corporation's  breach  of  its 
implied  promise  to  transfer  the  stock  on  its  books.*' 
Bnt  the  right  to  recover  the  value  of  the  stock  from 
the  corporation  in  such  a  case  is  waived  by  the  sub- 
sequent receipt  of  dividends  and  a  new  certificate 
for  the  stock,"^  although  a  mere  tender  during  the 
trial,  of  the  certificate  demanded,  is  no  defense  to 
the  action.**  Such  an  action  may  also  be  maintained 
by  the  transferor,  who  has  requested  the  transfer 
which  has  been  refused.*' 

Liability  of  officer  or  agent.**  The  ofiScer  or  agent 
whose  duty  it  is  to  register  transfers  is  not  individ- 
ually liable  to  the  transferee  for  wrongful  delay  or 
refusal  in  making  the  transfer,*'  this  being  a  non- 
feasance for  which  he  is  liable  to  his  principal  only.^* 

.60.  London,  etc..  Bank  v.  Aron- 
stein,  117  Fed.  601,  64  CCA  663 
r  certiorari  den  187  U.  S.  641.  23  SCt 
841.  47  ti.  ed.  345];  Ralston,  v.  State 
Bank,  112  Cal.  208,  44  P  476;  Bond 
V.  Mt.  Hope  Iron  Co.,  99  Mass.  505,  97 
AmD  49;  Wyman  v.  Apnerlcan  Powder 
Co.,  8  Cush.  (Mass.)  168;  Travis  v. 
Knox  Terpezone  Co.,  216  N.  T.  259. 
109  NE  250,  LRA1916A  542,  AnnCas 
J917A  387  [afC  165  App.  Dlv.  156,  150 
NYS  621];  Anderson  v.  Nicholas,  28 
N.  Y.  600  [aft  IS  N.  Y.  Super.  121]. 
And  see  cases  supra  note  69. 

Txover  and  oon-renloa  renerallT 
see  Trover  and  Conversion  [38  Cyc 
1997J. 

61.  TT.  S. — Case  v.  Citizens'  Bank, 
100  n.  S.  446,   25  li.  ed.  «95. 

III. — Protection  I*.  Ins.  Co.  v.  Os- 
good, 93   111.   69. 

Mass. — Hussey  v.  Manufacturers', 
etc..  Bank.  10  Pick.  416. 

Mich. — McLean  v.  Charles  Wright 
Medicine  Co.,  96  Mich.  479,  66  NW  68. 

N.  Y. — Mechanics'  Bank  v.  New 
York,  etc,  R.  C<l.,  13  N.  Y.  699;  Kort- 
right  V.  Buffalo  Commercial  Bank, 
20  Wend.  91  [alT  22  Wend.  348,  34 
AmD  317];  Shipley  v.  Mechanics' 
Bank.  10  Johns.  484. 

Pa. — Presbyterian  Cong.  v.  Carlisle 
Bank,  6  Pa.  345;  Morgan  v.  Bank  of 
North  America,  8  Serg.  &  R.  73,  11 
AmD  675;  Telford,  etc..  Tump.  Co.  v. 
Gerhab,  9  Pa.  Cas.  650,  13  A  90. 

Wis. — Oreenleaf  v.  Ludlngton,  15 
Wia  658,  82  AmD  698. 

A«tlOB  OB  ease  guntxtiUx  see  Case, 
Action  on  11  C.  J.  p  1. 
.     63.    U.  S. — Case  v.  Citizens'  Bank. 
100  V.  8.  446,  25  L.  ed.  696. 

Md. — Baltimore  City  Pass.  R.  Co. 
▼.  Sewell,  85  Md.  238,  6  AmR  402. 

Mass.' — ^Wyman  v.  American  Pow- 
der Cot,  8  Cush.  168:  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  90,  19  AmD 
806;  Oray  v.  Portland  Bank,  3  Mass. 
864.  8  AmD  166. 

N.  H.— HlU  V.  Pine  River  Bank,  46 
N.   H.   300. 

N.  Y. — Travis  v.  Knox  Terpezbnel 
Co.,  215  N.Y.  259, 109  NE  250,  LRA 
1916A&42,AnnCasl917A  387  [all  165 
App.  Dlv.  166,  160  NYS  621];  Me- 
chanics' Bank  v.  New  York,  etc.,  R. 
Co.,  13  N.  Y.  599  trev  11  N.  Y.  Super. 
480] ;  Kortrlght  v.  Buffalo  Commercial 
Bank,  20  Wend.  91  [aff  22  Wend.  348, 
34  AmD  317]. 

Pa. — ^Morgan  v.  North  America 
Bank,  8  Serg.  &  R.  78,  11  AmD  675. 
But  see  Telford,  etc.,  Turnp.  Co.  v. 
Oerhab,  9  Pa.  Cas.  560,  13  A  90,  22 
WklyNCas  176  (holding  that  Implied 
assumpsit  could  not  be  maintained, 
but  only  an  actioh  on  the  case  for 
damages). 

And  see   cases   subra  note   69. 

[a]  A  spaoUI  •oltoa  of  aasnmpslt 
<1)  may  be  maintained  by  the  person 
entitled  to  a  transfer  of  stock  against 
a  banking  company  who  refuses  to 
permit  the  transfer.  Morgan  v.  North 
America  Bank,  8  Serg.  &  R.  (Pa.)  73. 
11  AmD  675.  (2)  Assumpsit  In  the 
form  of  a  special  action  on  the  case 
will  Ho  against  a  corporation  for  im- 
properly refusing  to  make  a  transfer 


Liability  of  tnuuferor.  Where  the  corporation's 
refusal  to  make  the  transfer  is  brought  about  through 
fraudulent  acts  on  the  part  of  the  transferor,  the 
transferee  may  have  an  action  for  damages  against 
both  the  transferor  and  the  corporation.*' 

[i  1166]  c.  Compelling  Transfer.  ^Totwith- 
standing  a  transferee  who  has  been  refused  a  trans- 
fer on  the  books  of  the  corporation  has  a  remedy 
at  law  to  recover  damages,'*  or  by  mandamus  to 
compel  a  transfer,''^  he  may-  maintain  a  suit  in  equity 
in  the  nature  of  a  bill  for  the  sp)ecfi.c  performance 
of  the  corporation's  implied  oblig^ation  to  permit  the 
transfer,''  or  in  the  nature  of  a  bill  for  an  injuno* 
tion,''  to  compel  it  to  transfer  the  shares  to  his 
name  on  the  books  of  the  .corporation  and  issue  a  new 
certificate  to  him,'*  especially  where  the  real  and 
prospective  value  of  the  stock  depends  upon  the 


of  shares  of  capital  stock.  In  the 
name  of  the  party  Injured  by  the  re- 
fusal. Case  v.  Citizens'  Bank,  100  U. 
S.  446,  26  L.  ed.  695. 

Asaompslt  generally  see  Assump- 
sit, Action  of  6  C.  J.  p  1878. 

63.  Andes  Ins.  Co.  v.  Waters,  7 
Oh.  Dec.  (Reprint)  168,  1  ClnoLiBuI 
172. 

64.  Dooley  v.  Gladiator  Ck>naol. 
Gold  Mines,  etc.,  Co.,  134  Iowa  468, 
109  NW  864,  13  AnnCas  297. 

66.  Lockwood  v.  XT.  S.  Steel  Corp., 
153  App.  Dlv.  655,  138  NYS  725  [rev 
on  other  grounds  209  N.  Y.  876,  103 
NB    697,    LRA1916C    471]. 

66.  ^lability  for  penalty  see  supra 
i  1164. 

67.  Dunham  v.  New  York  City 
Trust  Co.,  116  App.  Dlv.  584,  101  NYS 
87  [aff  193  N.  Y.  642  mem,  86  NE 
1123  mem];  Cooley  v.  Curran,  64 
Misc.    221,    104    NYS   424. 

[a]  A  resident  tnuisfcr  acent  of 
a  foreign  corporation  who  wrongr- 
fully  delays  the  transfer  of  stock 
held  by  a  nonresident  Is  not  liable 
for  damages  to  the  persons  to  whom 
the  stock  was  transferred.  Dunham 
V.  New  York  City  Trust  ^Co..  115 
App.  Dlv.  684,  101  5rrS  87  [aff  198  N. 
Y.   642  mem.  86   NB   1123   mem]. 

68.  See  Acrency  i  499. 
66.    Greenleaf    v.     Ludlngton.    16 

Wis.   668,  82  AmD  698. 

70.  See  supra  i  1166. 

71.  See  Mandamus    [26   C:;ye  347]. 
7S.    Spangenberg  v.  western  Heavy 

Hardware,  etc.,  Co.,  166  Cal.  284,  186 
P  1127;  Westminster  Nat  Bank  v. 
New  Bngland  Electrical  Works,  73 
N.  H.  466,  62  A  971,  111  AmSR  687, 
3  LRANS  551;  Travis  v.  Knox  Ter- 
pezone Co..  216  N.  Y.  269,  109  NG 
250,  LRA1916A  642,  AnnCasl»17A  887 
[aS  166  App.  Div.  156,  160  NYS  621]: 
Feckhelmer  v.  Norfolk  Nat.  Exch. 
Bank,   79   Va.   80. 

Speolilo  peifORnanee  mm  to  aliaras 
of  stock  feaeralljr  see  Specific  Per- 
formance   [36    C!yo  560]. 

73.  Scherck  v.  Montgomery,  81 
Miss.  426.  33  S  607;  Archer  v.  Amer- 
ican Water  Works  Co.,  60  N.  J.  Eq. 
S3,  24  A  608;  Sheppard  v.  Rocking- 
ham Power  Co.,  160  N.  C.  776.  64  SB 
894.     And  see  cases  Infra  note  74. 

ta]  Jlliutmtlons. — (1)  A  man- 
datory injunction  lies  to  compel  a 
corporation  to  transfer  stock.  Scherck 
v.  Montgomery,  81  Miss.  426,  S3  S 
607;  Sheppard  v.  Rockingham  Power 
Co.,  160  N.  C.  776,  64  SB  894.  Man- 
datory, Injunction  generally  see  In- 
junctions [22  Cyc  742,  852,  864,  878]. 
(2)  If  the  officers  of  a  corporation 
manage,  through  the  instrumentality 
of  their  power  and  position,  to  de- 
prive an  equitable  owner  o<  stock 
of  any  of  his  rights,  their  act  in  its 
consequence  is  a  fraud  against  which 
equity  will  give  relief  by  injunction. 
Archer  v.  American  Water  Works 
Co..  50  N.   J.  Bq.    38,  24  A   608. 

74.  U.  S.— Mechanics  Bank  v. 
Seton,  1  Pet.  299,  7  L.  ed.  152;  Jes- 
sup  T.  cntlcago,  etc.,  R.  Co.,  188  Fed. 
931;  Skinner  v.  Ft.  Wayne,  etc.,  R. 
Co.,    68    Fed.    56;   Wilson    v.   Atlantic. 


etc.,   R.   Co.,   2    Fed.   459;   Hubbard  ▼. 
U.  S.  Bank,  12  P.  C3as.  No.  6,815. 

Ala. — Thompson  v.  Hudgrins,  116 
Ala.  93,  22  S  632. 

Ark. — St.  Louis  Bankers'  Trust 
Co.  V.  McCloy,  100  Ark.  160,  169  SW 
206.  47  LRANS  363;  Thompson  T. 
Grace,  91  Ark.  52,  120  SW  397,  134 
AmSR  62. 

Cal.  —  Spangenberg  v.  Western 
Heavy  Hardware,  etc.,  Co.,  166  Ca'. 
284, 136  P  11^7;  Ralston  v.  State  Bank. 
112  Cal.  208,  44  P  476.  ^^ 

Conn. — Tobey  v.  Hakes,  64  Oonn. 
274,  7  A  561,  1  AmSR  114. 

Ga. — Thornton  v.  Martin.  116  Oa. 
115,  42  SB  348. 

111. — Pease  v.  CHileago  Crayon  Co.. 
235  III.  391,  86  NE  619.  18  LRANS 
1158, 14  AnnCas  268;  Lemon  v.  I^mon. 
192  111.  A.  361. 

Tnd. — Vernon  etc.,  R.  Oo.  v.  Wash- 
ington Civil  Tp..  48  Ind.  A.  309,  96  NB 
699. 

Kan. — ^Madison  Bank  v.  Price,  79 
Kan.  289.  892,  100  P  280  [olt  C^cJ. 

Ky. — Kentucky  Bank  v.  Winn,  110 
Ky.  140,  61  SW  82,  22  KyL  1629;  Pitl- 
hugh  V.  Shepherdsvllle  Bank,  3  T.  B. 
Mon.  126,  16  AmD  90. 

Md. — Real  Estate  Trust  Co.  v.  Bird. 
90  Md.  229,  44  A  1048:  Swift  v.  Smith, 
66  Md.  428,  5  A  634,  67  AmR  336;  Bal- 
tlmore  Retort,  etc.,  Co.  v.  Mall.  65  Ki. 
93,  3  A  286.  67  AmR  304. 
*  Mass. — lasigi  v.  Chicago,  etc,  B. 
Co.,  129  Mass.  46.  ^ 

Mich. — Walker  v.  Detroit  Tnuult 
R  Co..  47  Mloh.  338,  11  NW  187. 

Minn. — Prince  Invest.  Oo.  v.  St 
Paul,  etc.,  Land  Co.,  68  Minn.  ISl,  TC 
NW  1079. 

Miss. — Scherck  v.  Montgomery,  81 
Miss.  426,  88  S  607. 

Mo. — ^whiting  V.  Enterprise  Land, 
etc.,  Co.,  266  Mo.  874,  177  SW  58K: 
Crenshaw  v.  Columbian  Mln.  Co.,  110 
Mo.  A.  366,  86  SW  260;  Watson  v.  Sid* 
ney  F.  Woody  Printing  Co.,  66  Mo.  A 

Mont— Fltzpatrick  v.  O'Neill,  48 
Mont  652,  111  P  278,  AnnCaslhtC 
296. 

Nebr. — Everltt  v.  Farmers',  ete« 
Bank,  82  Nebr.  191,  198.  117  NW  401. 
20  LRANS  998  [clt  <3yo]. 

N.  H. — ^Westminster  Nat  Bank  v. 
New  England  Electrical  Works,  78 
M.  H.  465.  62  A  971,  111  AmSR  (87, 
8  LRANS  651;  Hill  v.  Rockingham 
Bank,  44  N.  H.  667. 

N.  J. — Lockward  v.  Evans,  88  N.  J. 
&q.  530,  102  A  19  [aff  88  N.  J.  Eq. 
597,  103  A  1053];  Farrell  v.  Passalo 
Water  Co.,  82  N.  J.  Eq.  97.  88  A  627; 
Morris  v.  Hussong  Dyeing  Mach.  Co.. 
81  N.  J.  Eq.  266,  86  A  1026;  Rellly  7. 
Absecon  Land  Co.,  76  N.  J.  E^.  71,  71 
A  248. 

N.  T. — Travis  v.  Knox  Terpeione 
Co.,  215  N.  Y.  269,  109  NE  260.  LRA 
1916A  642,  AnnCaal917A  387  [aff  165 
App.  Dlv.  156,  150  NYS  621]:  Clark- 
son  Children's  Home  v.  Missouri,  etc. 
R.  Co.,  182  N.  Y.  47,  74  NE  671;  RlM 
v.  Rockefeller,  184  N.  Y.  174,  31  NB 
907,  30  AmSR  658.  17  LRA  237  [rev 
56  Hun  616,  9  NYS  866] ;  Bristane  v 
Delaware,  etc.,  R.  Co.,  94  N.  Y.  20* 


For  later  cases,  davelopiBent*  wnd  eluuiges  in  tna  law  see  cumulative  Annotations,  same  title,  page  and  note  nupibJr. 
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fntnre  development  and  management  of  the  corporate 
enterprise;'"  and  this  rule  applies  notwithstanding 
the  transfer  is  deemed  complete  on  the  refusal  to 
register,  and  the  company  is  bound  to  recognize  it 
as  if  entered  on  the  books/*  But  equity  will  not  com- 
pel a  transfer  in  the  face  of  superior  opposing  equi- 
ties/' as  where  a  person  acquires  possession  of  cer- 
tain stock  certificates,  as  the  agent  and  instrument 
of  another,  to  enable  the  latter  to  commit  a  fraud 
on  the  rights  of  a  stockholder,'*  Or  where  the  trans- 
feree otherwise  does  not  come  into  court  with  clean 
hands."  It  has  been  held  that  the  transferor  may 
maintain  a  bill  in  equity  to  compel  the  transferee  to 
register  himself  as  a  stockholder.*" 

^tadeqnacy  of  remedy  at  law.  According  to  some 
decisions,  in  an  equitable  action  to  compel  the  trans- 
fer of  stock  it  must  be  shown  that  no  complete  and 
satisfactory  remedy  would  be  furnished  in  an  action 
at  law  by  recovery  of  damages  for  a  refusal  to  trans- 
fer,**  as  that  the  stock  possesses,  as  regrards  com- 


plainant, a  special  and  peculiar  value,  and  that  its 
loss  would  entail  a  damage  to  him  which  no  author- 
ized measure  at  the  common  law  would  give  or 
satisfy." 

Necessity  for  demand.**  According  to  some 
authorities  it  is  not  necessary  to  make  a  demand  upon 
the  corporation  for  a  transfer  of  the  stock  before 
commencing  a  suit  to  compel  a  transfer  of  shares,** 
as  where  the  corporation  has  refused  to  recognize  the 
validity  of  the  stock  certiflcate.**  But  it  has  been 
held  that  a  stockholder  cannot  maintain  such  a  suit 
in  the  absence  of  a  showing  that  he  attended  any 
meeting  of  the  stockholders  and  asked  for  relief,  or 
that  he  ever  called  the  matter  to  the  attention  of 
the  directors.**  * 

[{  1167]  d.  Laches.  Where  a  transferee  is 
guilty  of  a  delay  amounting  to  laches  in  asserting 
his  rights,  he  may  be  estopped  from  suing  the  cor- 
poration for  damages,*'  or  from  suing  it  in  equity 
to  compel  it  to  'register  the  transfer,**    unless  he 


taff  25  Hun  438] ;  Cushman  v.  Thayer 
Mfp  Jewelry  Co.,  76  N.  T.  385,  82 
AmR  316  [aff  7  Daly  880  (aft  58 
HowPr  60)1;  Pollock  v.  National 
Bank.  7  N.  T.  274,  57  AmD  620;  Pow- 
ers V.  Universal  Film  Mfg.  Co.,  162 
App.  Dlv.  806,  809,  148  NTS  114,  [clt 
Cyc] ;  Bedford  v..  American  Alumi- 
num, etc,  Co.,  61  App.  Dlv.  537,  64 
NTS  866;  Gllklnson  v.  Third  Ave.  R. 
Co.,  47  App.  Dlv.  472,  63  NTS  792; 
Comstock  V.  Buchanan,  57  Barb.  127; 
Illddlebrook  v.  Merchants'  Bank,  41 
Barb.  481,  18  AbbPr  109,  27  HowPj- 
474  [afr  3  Abb.  Deo.  295,  3  Keyes 
135];  Purchase  v.  New  York  Kxch. 
Bank,  26  N.  Y.  Super.  164;  Buck- 
master  V.  Consumers  Ice  Co.,  6  Daly 
313:  Ernest  v.  Blmlra  Municipal  Impr. 
Co..  24  Misc.  683.  54  NYS  118:  Wil- 
liamson V.  Continental  Filter  Co.,  23 
Misc.  766  mem,  63  NYS  1118  mem 
[aff  34  App.  Dlv.  630  mem,  53  NYS 
1118  mem];  Williamson  v.  Anderson, 
56  NYS  833;  Weller  v.  J.  B.  Pace  To- 
bacco Co.,  2  NYS  292;  White  v. 
Schuyler,  1  AbbPrNS  300,  81  HowPr 
38. 

N.  C — Sheppard  v.  Rocklntfham 
Power  Co.,  160  N.  C.  776,  64  SB  894. 
But  see  Cooper  v.  Dismal  Swamp 
Canal  Co.,  8  N.  C.  195  (holdlngr  that 
a  bill  In  equity  will  not  lie  against 
the  officers  of  a  corporation  to  com- 
pel them  to  register  a  conveyance  of 
shares  of  its  stock). 

Oh. — Iron  R.  Co.  v.  Fink,  41  Oh. 
St.  821,  52  AmR  84;  Arbuokle  v.  Wool- 
son  Spice  Co.,  21  Oh.  Cir.  Ct.  356,  11 
Oh.  Clr.  Dec.  726;  State  v.  Enterprise 
Carriage  Co.,  9  Oh.  Dec.  (Reorint)  152, 
11  ClnctiBul  103;  Krohn  v.  Central  R., 
etc..  Co.,  6  OhS&CP  552,  4  OhNP  270. 

Okl. — liltchfleld  V.  Henson  Oil  Co., 
157  P  137:  Ardmore  State  Bank  v. 
Mason,  30  Okl.  668,  574,  120  P  1080 
[quot  Cyc]. 

Or. — Davidson  v.  Almeda  Mines 
Co..  66  Or.  412,  134  P  782,  48  LRANS 
847. 

Pa. — Orlmes  v.  Pennsylvania  R. 
Co..  189  Pa.  819,  42  A  303,  69  AmSR 
830. 

Tex. — Rio  Grande  Cattle  Co.  v. 
Burns,  83  Tex.  50,  17  SW  1048;  Spen- 
cer V.  James,  10  Tex.  Civ.  A.  827,  31 
SW  640,  43  SW  556. 

Va. — Feckhelmer  v.  Norfolk  Nat 
Exch.  Bank,  79  Va.  80. 

Wis. — Tanner  v.  Gregory,  71  '^is. 
490.  87  NW  830;  Dousman  v.  Wiscon- 
sin Min.,  etc.,  Co.,  40  Wis.  418. 

[a]  BeakoB  for  ml*. — "The  right 
to  equitable  relief  is  based  on  the 
fact  that  the  complainant's  title 
under  the  assignment  is  an  equit- 
able title  only,  as  between  him 
and  the  company  equitable  re- 
lief is  necessary  to  acquire  the 
legal  title  and  rights  on  the 
shares  transferred."  Morris  v.  Hns- 
song  Dyeing  Mach.  Co..  81  N.  J.  Eq. 
256,  261.  88  A  1026.  To  same  effect 
Reilly  V.  Absecon  l,and  Co.,  75  N.  J. 
~3,  1\,  71  A  248. 

[b]  mnstxatloiui.  — Equity      Will 


% 


compel  a  corporation  to  register  a 
transfer  of  shares  upon  its  books, 
and  to  admit  the  transferee  to  the 
rights  of  a  stockholder:  (1)  Where 
he  has  become  the  purchaser  of 
shares  and  the  certificate  has  been 
regularly  transferred  and  delivered 
to  him  by  the  customary  indorse- 
ment In  blank.  Ardmore  State  Bank 
V.  Mason,  30  Okl.  668.  674,  120  P  1080 
fquot  Cyc].  And  see  cases  supra  this 
note.  (2)  Where  the  transferee  has 
in  this  manner  become  the  equitable 
owner  of  the  shares,  and  a  transfer 
is  fraudulently  withheld  from  htm  by 
the  ofBcers  of  the  corporation.  Arch- 
er V.  American  Waterworks  Co.,  60 
N.  J.  Eq.  83,  24  A  608.  (3)  Where  a 
subscriber  to  the  shares  of  a  pro- 
posed corporation  receives  a  snare 
certificate  which  states  that  a  cer- 
tain sum  has  been  paid  thereon,  and 
that  it  Is  transferable  on  the  books 
of  the  company  only,  and  such  sub- 
scriber assigns  It  to  plaintiff,  who 
requests  the  company  to  transfer  it 
on  its  books,  which  it  refuses  to  do. 
Real  Est.  Trust  Co.  v.  Bird,  90  Md. 
229,  44  A  1048.  (4)  Where  a  deed  of 
gift  of  corporate  shares  is  made, 
vesting  the  compjete  beneficial  own- 
ership in  the  donee,  and  the  officers 
of  the  corporation  refuse  to  trans- 
fer the  shares  on  the  book.  Thomp- 
son V.  Hudgins.  IK  Ala.  93,  22  S  632. 
(6)  Where  a  stockholder  has  been 
adjudged  a  bankrupt  and  his  as- 
signee In  bankruptcy  tenders  a  suf- 
ficient bond  of  indemnity  and  de- 
mands that  the  shares  be  transferred 
to  him  on  the  books  of  the  corpora^ 
tlon.  Wilson  v.  Atlantic,  etc.,  R.  Co., 
2  Fed.  459. 

[c]  Tedaxal  eonrta.  —  A  suit  in 
equity  in  the  United  States  circuit 
court  to  compel  a  transfer  is  sus- 
tainable as  against  the  objection  of 
complainant's  adequacy  of  remedy  at 
law,  since  the  United  States  circuit 
court  has  no  t>rlglnal  Jurjsdiction  to 
issue  mandamus.  Jessup  v.  Chicago, 
etc.,  R.  Co.,  188  Fed.  931. 

td]  Oonrts  of  aaiotlMr  atet*.— The 
right  of  a  transferee  of  stock  to  have 
it  transferred  on  the  books  of  the 
corporation  Is  a  contractual  right, 
the  enforcement  of  which  'does  not  in- 
volve an  interference  with  the  In- 
ternal affairs  of  the  corporation,  and 
which  consequently  may  be  asserted 
through  the  courts  of  a  state  other 
than  that  creating  the  corporation. 
Westminster  Nat.  Bank  v.  New  Eng- 
land Electrical  Works,  73  N.  H.  466, 
62  A  971,  111  AmSR  687,  8  LRANS 
561. 

re]  Vhe  refnaal  of  the  BMnvtuy 
of  a  corporation  to  accept  a  stock  cer- 
tificate tendered,  or  to  transfer  the 
stock  as  required  by  the  by-laws,  is 
a  refusal  by  the  company  so  as  to 
entitle  the  transferee  to  compel  a 
transfer.  Morris  v.  Hussong  Dyeing 
Mach.  Co.,  81  N.  J.  Eq.  266,  88  A  1026. 

[f]  It  la  a  ansstloB  for  tlie  Jiuy, 
in    such    an   action,    as    to    whether 


plaintiff  had  notice  of  an  equity 
claimed  by  defendant  in  the  stock. 
American  Nat.  Bank  v.  Dew,  176  If. 
C.  79,  94  SE  708. 

75.  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
465,  62  A  971,  111  AJmSR  687,  8 
LRANS  661. 

70.  Ernst  V.  Elmira  Municipal 
Impr.  Co.,  24  Misc.  583.  64  NYS  116. 

77.  Comins  v.  Coe,  117  Mass.  45. 

78.  Gould  V.  Head.  41  Fed.  240. 

79.  Mitchell  v.  Leland  Co.,  246  Fed. 
103,  158  CCA  329. 

80.  Wynne  v.  Price,  8  De  G.  &  Sm. 
310,  64  Reprint  493. 

81.  Summerlln  v.  Fronteriza  Sil- 
ver Min.,  etc,  Co.,  41  Fed.  249;  Ral- 
ston V.  State  Bank.  112  Cal.  208,  44  P 
476:  Cushman  v.  Thayer  Mfg.  Jew- 
elry Co.,  76  N.  T.  365,  32  AmR  316 
[aff  7  Daly  880  (aff  68  HowPr  60)); 
Buckmaster  v.  Consumers'  Ice  Co.,  6 
Daly  (N.  T.)  818;  Davidson  v.  Al- 
meda  Mines  Co.,  66  Or.  412,  134  P 
782,  48  LRANS  847. 

89.  Treasurer  v.  Commercial  Coal 
Min.  Co.,  23  Cal.  890;  Walker  v.  De- 
troit Transit  R.  Co.,  47  Mich.  838,  11 
NW  187.       - 

83.  Snty  to  nuke  or  allow  r«B- 
•rally  see  supra  {  1168. 

84.  Cushman  v.  Thayer  Mfg. 
Jewelrv  Co.,  76  N.  Y.  386,  82  AmR 
815  [aff  7  Daly  830  <aff  68  HowPr 
80)]:  Barrows  v.  National  Rubber 
Co.   12  R.  I.  173. 

.ro  Xer*  matter  of  eosta. — The 
fact  that  suit  to  compel  a  transfer 
ot  shai  es  was  commenced  before  de- 
manding of  the  corporation  a  trans- 
fer of  the  stock  is  not  ground  for 
dismissing  the  bill,  although  if  the 
corporation  submits  to  a  decree  It 
may  be  a  matter  to  be  considered  in 
the  costs.  BM°rowB  v.  National  Rub- 
ber Co.,    12    R.   L    173. 

85.  Richardson  v.  Longmont  Sup- 
ply Ditch  Co.,  19  Colo.  A.  483,  78  P 
646. 

88.  Chapin  v.  Citizens'  Tel.  Co., 
196  Mich.  331,  162  NW  958. 

87.  Galveston  City  Co.  v.  Scott, 
42  Tex.  535   (twenty  years). 

88.  U.  S. — Shaw  v.  Ooebel  BrewlnT 
Co.,  202  Fed.  408,  120  <X!A  470,  45 
LRANS   1090. 

111. — Stoddard  v.  Decatur  Oacker 
Co.,  184  111.  63,  56  NE  327  [aff  84 
111.  A.  374]. 

Mich. — Newberry  v.  Detroit,  etc.. 
Iron  Mfg.  Co.,  17  Mich.  141. 

N.  H. — Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73 
N.  H.  465,  62  A  971,  111  AmSR  637, 
3  LRANS  551. 

N.  J. — Reilly  V.  Absecon  Land  Co., 
75  N.  J.  Eq.  7^1,  71  A  248. 

Tex. — Galveston  City  Co.  v.  Scott, 
42  Tex.  636   (twenty  years). 

[a]  Olrcnmstancea  oonatltntlBr 
laoheai  (1)  A  delay  for  six  years 
during  which  time  the  stock  had  be- 
come valuable,  and  new  interests  had 
intervened.  Newberry  v.  Detroit,^-, 
etc.  Iron  Mfg.  Ch>.,  17  Mich.  141.    (2A1 
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indemnifies  the  corporation  against  loss  by  reason 
of  the  transfer."  A  mere  delay,  however,  which  is 
not  unreasonable  or  which  does  not  in  any  way  pre- 
judice the  corporation  does  not  amount  to  laches.'" 
[}  1168]  e.  Parties.  The  rules  governing  the 
parties  to  civil  actions  generally  apply  in  an  action 
at  law  against  a  corporation  for  damages  for  refus- 
ing to  register  a  transfer  of  stock  on  its  books,'^  or 
to  a  suit  in  equity  against  it  to  compel  such  regis- 
tration.^' In  an  equitable  proceeding  concerning  the 
transfer  of  stock  all  persons  materially  interested  in 
the  subject  matter,  of  the  suit  should,  in  order  to 
prevent  a  multiplicity  of  actions,  and  that  there  may 
be  a  complete  and  final  settlement  of  the  controversy, 
be  made  parties  either  as  plakitiSs  or  defendants;^* 
but  this  rule  is  more  or  less  a  matter  in  the  discre- 
tion of  the  court,  and  it  should  be  restricted  to  those 
persons  whose  interests  are  involved  in  the  issue  and 


A  delay  of  nearly  sevpn  years  by  a 
purchaser  of  stock  after  learning  tnat 
It  had  previously  been  canceled  upon 
the  dissolution  of  the  old  corporation 
and  the  organization  of  a  new  one, 
in  which  the  seller  had  refused  to 
take  stock,  and  where  in  the  mean- 
time the  seller,  who  was  a  director 
In  the  old  corporation,  has  died  and 
his  testimony  as  to  the  transaction 
is  thereby  lost.  Stoddard  v.  Decatur 
Cracker  Co.,  184  111.  63,  66  NE  327 
[afr   84    111.    A.    874]. 

Kaohaa  In  aQnlty  g»n»xaJlj  see 
Equity  [16  Cyc  160  et  seq]. 

89.  RelUy  v.  Absecon  Land  Co.,  75 
N.  J.  Eq.  71.  71  A  248. 

[a]  ZUnatraUou. — Where  a  buyer 
of  stock,  accompanied  by  delivery  of 
the  certificate  and  power  of  attorney 
authorizing  its  transfer  on  the  cor- 
porate books,  tails  for  a  long  time 
to  demand  a  transfer  on  the  books 
of  the  corporation,  and  during  the  in- 
terval the  stock  is  levied  on  and  sold 
in  attachmeat  proceedings  against 
the  seller,  the  court  will  require  him 
to  Indemnify  the  corporation  against 
loss  as  a  condition  precedent  to  a  de- 
cree requiring  the  corporation  to 
transfer  the  stock  to  him  on  its 
books.  ReiUy  v.  Absecon  liand  Co., 
76  N.  J.  Bq.  71,  71  A  248. 

90.  Westminster  Nat.  Bank  v.  New 
England  Electrical  Works,  73  N.  H. 
466,  62  A  971,  111  AmSR  637,  S 
IjRANS  561.     < 

91.  See  generally  Assumpsit,  Ac- 
tion of  iS  33-36;  Case,  Action  on 
{;  28,  29;  Parties  [30  Cyc  1];  Trover 
and. Conversion  [38  Cyc  2064]. 

92.  Jessup  V.  Chicago,  etc.,  R.  Co., 
188  Fed.  931.  See  generally  Equity 
[16  Cyc  181  et  seq];  Parties  [30  Cyc 

[a]  State  not  neoesHury  party<— 
An  executor  suing  a  corporation  to 
compel  it  to  transfer  stock  standing 
in  the  testator's  name,  and  to  pay  the 
difference  between  the  market  value 
of  the  stock  on  the  day  transfer  was 
demanded  and  its  highest  market 
value  between  that  day  and  judgment, 
need  not  make  the  state,  or  Its  proper 
officer,  a  party,  although  the  stock  is 
property  within  the  state  and  subject 
to  an  inheritance  tax  which  remains 
a  statutory  Hen  on  the  property  until 
paid.  Jessup  V.  Chicago,  etc.,  R.  Co., 
188  Fed.  981. 

93.  U.  S. — Mechanics'  Bank  v".  Se- 
ton,  1  Pet.  299,  7  L.  ed.  162. 

Ind. — Indiana,  etc.,  R,  Co.  v.  Mo- 
Keman,  24  Ind.  62. 

La. — Welser  v.  Smith,  22  Iia.  Ann. 
166. 

Md. — Baltimore  Retort,  etc..  Brick 
Co.  V.  Mall,  66  Md.  93.  3  A  286,  57 
AmR  304. 

Nebr. — Everltt  v.  Farmers',  etc., 
Bank,  82  Nebr.  191,  198,  117  NW  401, 
118  NW  869,  20  LRANS  996  [cit 
Cyc]. 

N.  J. — Andrews  v.  Guayaquil,  etc.. 
R.  Co.,  71  N.  J.  Eq.  768,  71  A  1133 
[aff  69  N.  J.  Eq.  211,  60  A  668]. 

N.  T. — Orvis  V.  liorralne  Co.,  183 
App.   Div.  1,   170  NTS   264. 


Pa. — Wadlinger  v.  MlnersvlUe  First 
Nat.  Bank,  209  Pa.  197,  58  A  369; 
Lehigh  Coal,  etc.,  Co.  App.,  88  Pa. 
499 

[a]  Penonal  reprMentattre^— In  a 
proceeding  by  the  assignee  of  the 
stock  of  a  decedent  stockholder  to 
compel  the  corporation  to  register  the 
stock  in  the  name  of  plaintiff,  the  ad- 
ministrator of  the  decedent  should 
be  a  party!  as  the  decree  to  be  ef- 
fective ought  to  bind  the  estate  of 
the  decedent  as  well  as  the  corpora- 
tion. Baltimore  Retort,  etc..  Brick 
Co.  V.  Mali,  «5  Md.  98,  3  A  286,  67 
AmR  804;  Wadlinger  v.  MlnersvlUe 
First  Nat.  Bank,  209  Fa.  197,  68  A 
369. 

tb]  A  tiM^t—  of  ate«k  !•  »  bmm- 
■ary  purty  to  a  proceeding  by  his 
assignee  to  compel  the  transfer  of 
stock  on  the  books  of  the  corporation, 
brought  against  the  corporation  and 
the  pledgor  of  the  stock.  Indiana, 
etc.,  R.  Co.  V.  McKernan,  24  Ind.  62. 
But  see  Welser  v.  Smith,  22  La.  Ann. 
166  (holding  that  third  parties  hold- 
ing stock  standing  In  the  name  of  a 
stockholder,  in  pledge,  cannot  be 
made  parties  in  a  proceeding  by  a 
purchaser  of  stock  at  sherilTs  sale 
on  a  rule  to  compel  a  transfer  of  the 
stock  on  the  books  of  the  company). 

94.  Mechanics'  Bank  v.  Seton,  1 
Pet.  <U.  S.)  299,  7  L.  ed.  162;  Peo.  v. 
California  Safe  Deposit,  etc.,  Co.,  18 
Cal.  A.   732,  124  P  568. 

[a]  Directors  of  oorporatlOB.'— In 
a  proceeding  against  an  Insolvent  cor- 
poration and  Its  receiver  to  compel 
the  entering  of  petitioner's  name  as  a 
stockholder^  it  is  unnecessary  to 
make  the  directors  parties,  for,  being 
mere  agents  of  the  corporation,  their 
acts  are  only  the  acts  of  the  corpora- 
tion, which  was  properly  made  a 
party.  Peo.  v.  California  Safe  De- 
posit, etc.,  Co.,  18  Cat.  A.  732,  124 
P  668. 

95.  Oould  v.  Head,  41  Fed.  240. 
90.     Williamson  v.  Krohn,  66  Fed. 

655,  13  CCA  668  [dlst  Crump  v.  Thur- 
ber,  116  V.  S.  56,  6  SCt  1154,  29  L.  ed. 
828  (where  the  corporation  was  held 
to  be  an  indispensable  party)]; 
Howlson  V.  Balrd,  146  Ala.  683,  40  S 
94;  Johnson  v.  Kirby,  66  Cal.  482,  4 
P  458. 

[a]  ninatzstioBa.— (1)  A  corpora- 
tion, although  a  proper,  is  not  a  neces- 
sary, party  to  a  suit  to  compel  a 
transfer  of  its  stock,  when  the  parties 
who  own  and  claim  the  stock  are 
before  the  court.  Williamson  v. 
Khom,  66  Fed.  665.  13  CCA  668.  (2) 
A  corporation  on  which  a  demand  to 
transfer  shares  of  stock  has  been 
made,  and  which  has  refused  to  com- 
ply with  the  demand,  is  a  proper 
party  defendant  to  a  suit  to  compel 
such  transfer,  brought  against  it  and 
a  codefendant,  who  Is  alleged  to  hold 
title  in  trust  for  complainant.  Howl- 
son  V.  Balrd,  146  Ah.  683,  40  S  94. 
(3)  Where  it  is  sought  to  compel  the 
corporation  to  enter  the  complainant 
on  Its  books  as  owner  of  certain 
shares,   and    to   issue  to  him  a  cer- 


will  be  affected  by  the  decree."*  It  has  been  held 
that  the  corporation  is  not  a  necessary  party  to  an 
action  against  its  ofBeers  to  compel  them  to  transfer 
stock,'°  but  that  it  is  a  proper  party  defendant  to  a 
suit  against  it  and  the  prior  owners  of  the  stock  to 
compel  a  transfer.'"  In  an  action  ag^nst  the  cor- 
poration to  compel  the  transfer,  the  ofScer  whose  duty 
it  is  to  make  the  transfer  is  a  proper  but  not  a  neces- 
sary party  ;'^  and  where  the  action  is  to  compel  the 
corporation  to  transfer  to  plaintiff  certain  shares  of 
its  stock,  which  plaintiff  has  acquired  by  purchase, 
the  prior  owner  is  not  a  necessary  party  defendant," 
unless  alternative  relief  is  .prayed  against  such 
owner,**  but  he  is  a  proper  party  defendant.^ 

[i  1169]  f.  Pleadins—(1)  Declaratioii  or 
Complaint.  The  declaration  or  complaint  in  an  action 
against  a  corporation  for  damages  by  reason  of 
its  refusal  to  transfer  stock  on  its  books  is  governed 

tlflcate  therefor,  the  corporation  is 
properly  made  a  defendant  'with  the 
Itersons  in  whose  names  the  stocii 
stands.  Johnson  v.  Kirby,  66  C&l. 
482     4   P  468. 

97.  Johnson  v.  Hume,  138  Ala.  5S4, 
36  S  421;  Morris  v.  Hussong  Dyer 
ing  MacK  Co.,  81  N.  J.  Bq.  266,  86  A 
1026;  Travis  v.  Knox  Terpexone  C!o^ 


165  App.  Div.  166,  150  NTS  621  [aff 
216  N.  T.  269,  109  NB  250,  LRA1918A 
542,  AnnC^sl917A  387].  But  see  Or- 
vis V.  Lorraine  Ck).,  183  App.  Div.  1, 
170  NTS  264  (holding  that  an  officer 
who  unreasonably  apd  maliciously 
refuses  to  transfer  ahares  is  a  neces- 
sary party  to  a  suit  to  compel  the 
transfer). 

[a]  BeMKm  for  nd«<— ^*^t  Is  per- 
fectly plain  that  he  had  no  interest 
as  an  individual  to  defend,  and  it  Is 
not  to  be  seen  how  any  interest  or 
right  of  his,  in  the  failure  to  brln? 
the  bill  to  issue  as  to  him  before 
flnal  submission  can  possibly  be  ef- 
fected." Johnson  v.  Hume,  138  Ala. 
664,  672,  36  S  421. 

[b]  As  proper  party. — The  secre- 
tary of  a  corporationr  who  also  re- 
mains a  stockholder  on  the  books 
under  an  assignment  Is  a  proper 
party  tb  an  action  by  a  second  as- 
signee to  compel  a  transfer  of  the 
stock  on  the  corporate  books,  as  Is 
also  the  treasurer  of  the  eorporatioo 
who  under  the  statute  must  sign  the 
new  certificate.  Morris  v.  Hussone 
Dyeing  Mach.  Co.,  81  N.  J.  Bq.  26C 
86  A  1026. 

98.  Citizen's  Sav.,  etc,  Assoc,  v. 
Belleville,  etc.,  R.  Co.,  117  Fed.  109, 
64  CCA  496  [certiorari  ^en  187  U.  S. 
645,  23  SCt  845.  47  L.  ed.  347];  Skin- 
ner V.  Ft.  Wayne,  etc.,  R.  Co.,  58  Fed. 
56;  Tregear  v.  Etiwanda  Water  0>., 
76  Cal.  637,  18  P  658,  9  AmSR  245. 

[a]  Stook  sou  at  sherUFs  aalt^— 
In  a  case  where  plaintiff  sues  to  com- 
pel a  corporation  to  issue  to  him  a 
certificate  of  stock  standing  In  the 
name  of  a  mortgagor,  which  had  been 
sold  bv  the  sherifC  and  purchased  by 
plaintiff,  it  is  held  unnecessary  to 
make  the  mortgagor  a  party  defen- 
dant, his  Interest  In  the  subject  mat- 
ter having  ceased  upon  the  consum- 
mation of  the  sale  as  effectually  as 
though  he  had  in  person  assigned  his 
shares  to  plaintiff,  although  he  mieht 
be  a  proper  party.  Tregear  v.  Eti- 
wanda Water  Co.,  76  CaL  537,  18  P 
668,  9  AmSR  246. 

99.  Mechanics'  Bank  v.  Seton,  1 
Pet.  (IT.  S.)  299,  7  L.  ed.  182. 

1.  Trejrear  v.  Etiwanda  Water  (3o.. 
76  Cal.  537,  18  P  658.  9  AmSR  245: 
Thornton  v.  Martin,  116  Ga.  116,  « 
SE  348;  Smith  v.  Pilot  Mln.  Co.,  4T 
Mo.  A.  409. 

[a]    It    is    not   a    mlaJotaiAer  of 

causes  of  action  for  the  transferee  to 
bring  an  equitable  proceeding  against 
the  transferor  and  the  corporation 
to  restrain  the  transferor  from  dis- 
posing of  the  stock  or  Interfering 
with  Its  transfer,  and  to  compel  tlie 
corporation  to  make  such  traiisfer 
and  receive  the  transferee  as  a  stock- 


For  tetar  aaaaa.aavalopiaaBta  and  ohanvaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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by  the  mles  whicli  regulate  such  pleadisgs  generally.* 
There  must  be  an  allegation  that  plaintiff  has  sub- 
mitted to  the  company  proper  evidence  of  his  title  to 
the  stock  in  controversy,'  that  defendant  has  refused 
to  roister  the  transfer,*  and  an  allegation  of  facts 
showing  that  plaintiff  has  suffered  damages  as  the 
consequence  of  the  refusal;',  and  in  this  connection 
it  is  proper  to  aver  that  plaintiff  has  suffered  dam- 
ages by  the  withholding  of  dividends  which  had 
acemed  on  the  stock  prior  to  his  demands." 

Suit  in  eqvity.  A  bill  or  complaint  in  equity 
against  a  corporation  to  comp>eI  it  to  transfer  stock 
on  its  books  is  governed  by  the  rules  which  regulate 
such  pleadings  in  equitjr  generally.^  In  accordance 
with  such  rules  the  bill  or  complaint  must  aver 
every  fact  that  is  material  to  the  case  of  complain- 
ant ;•  it  must  allege  complainant 's  ownership  of  the 
shares,*  that  defendant  had  notice  thereof,**  or 
had  recognized  him  as  a  shareholder,'*  and  that  it 
had  unjustly  refused  to  transfer  the  stock  to  com- 
plainant and  issue  a  new  certificate  to  him.*»  The 
prayer  of  the  complaint  may  be  in  the  alternative, 
for  the  registration  and  delivery  of  the  stock  or  for 


its  value,*'  or  for  the  r^stration  of  the  stock  andf 
to  recover  unpaid  dividends;**  and  damages  from  the 
failure  to  mdse  the  transfer  which  are  incidental  to 
the  equitable  relief  may  properly  be  prayed  for  in 
the  same  action,*''  and  unless  such  damages  are  pro- 
perly alleged,  they  cannot  be  recovered.*'  An  exe- 
cution purchaser  of  shares  who  seeks  to  compel  reg- 
istration need  not  allege  that,  when  he  made  the  pur- 
chase, he  had  no  notice  that  persons  other  than  the 
execution  debtor  claimed  any  interest  in  the  shares;*' 
nor  is  such  a  petition  bad  because  it  fails  to  allege 
that  the  interest  of  others,  who  claimed  to  be  the 
owners  of  the  shares,  was  not  registered  prior  to  the 
levy;*'  and  where  the  complaint  alleges  that  the 
shares  were  r^stered  in  the  name  of  the  execution 
debtor  at  the  time  of  the  levy,  it  is  incumbent  upon 
the  defendant  corporation  and  the  other  defendants 
claiming  an  interest  in  the  shares  to  traverse  such 
all^ation.** 

Action  for  penalty.  Where  a  complaint  against  an 
ofScer  for  thp  statutory  penalty  for  refusing  to  regis- 
ter a  transfer  of  stock  alleges  a  refusal  to  comply 
with  a  request  for  such  transfer,  it  need  not  also 


holder.  Thornton  v.  Martin,  116  Go. 
115,    42    SB  348. 

a.  See  Assumpsit,  Action  of  !l  37- 
68:  Case,  Action  on  gi  30-38;  Pleading 
[31  Cyc  92  et  seq] ;  Trover  and  Con- 
version [38  Cyc  206E  et  seq];  and 
casea  cited  infra  this  and  following 
notes. 

(a]  Oomplalnt  held  mfllolent  to 
state  a  cause  of  action,  although  it 
falls  to  allege  thS  value  of  the  stock 
In  addition  to  the  damages  sustained. 
Humphreys  v.  Minnesota  Clay  Co.,  94 
Utnn.  46i>.  103  NW  838. 

3.  Colo. — Supply  Ditch  Co.  v.  Bl- 
Uott,  10  Colo.  827,  16  P  691,  8  AmSR 
686. 

Conn.^AyreB>  v.  French,  41  Conn. 
142. 

Mont. — ^Palne  ▼.  Britlsh-Butte  Min. 
Co..  41  Mont.  28,  108  P  12. 

Nev. — Boylan  v.  Huguet.  8  Nev. 
845. 

TTtah.— Kuhn  v.  McAllister,  1  TJtah 
273  [atr  96  U.  S.  87,  24  L.  ed.  «161. 

[a]  Oomplaiat  IMld  Inwifllnlwii.  - 
A  complaint  In  an  action  for  con- 
version of  corporate  stocic  which  al- 
leges tliat  a  third  person,  for  a  valu- 
able consideration,  assigned  it  In 
blank  and  delivered  it  to  plaintiff, 
who  thereby  became  and  was  the 
owner  thereof  and  entitled  to  have 
the  same  transferred  on  the  books 
of  the  corporation,  and  that  the  cor- 
poration refused  to  make  the  transfer 
and  converted  the  stock  to  Its  own 
use,  without  alleging  that  the  con- 
sideration passed  from  plaintiff,  or 
that  the  stock  was  delivered  with 
Intent  to  transfer  title  to  him,  la  in- 
sufficient on  demurrer  because  the 
complaint  is  as  consistent  with 
ownership  in  some  third  person  as 
In  plaintiff.  Paine  v.  Brlttsh-Butte 
Min.  .Co.,  41  Mont  28,   108  P  12. 

4.  Bdwarda  v.  Sonoma  Valley 
Sank.  69  Cal.  136. 

5.  Salt  River  Canal  Co.  v.  Hlckey, 
4  Aril.  240.  3«  P  171;  Bdwards  v.  So- 
noma Valley  Bank.  E9  Cal.  136;  Hilton 
v.  Sylvanla.  etc.,  R.  Co.,  8  Oa.  A.  10, 
88  SB  746;  McLean  v.  Charles  'Wright 
Medicine  Co.,  96  Mich.  479.  6<  NW 
«8. 

fa]  Mu  •▼•miMit  Of  Manal  Oam- 
•g—  Is  sufficient,  it  being  unneces- 
sary to  state  In  the  complaint  spe- 
cifically the  different  elements  which 
go  to  make  up  the  sum  total  of  the 
damages.  Salt  River  Canal  Co.  v. 
Hlckey,  4  Ariz.  240,  36  P  171. 

tb1  Speolal  OMttaces. — ^Where  the 
declaration  is  not  in  trover  for  the 
conversion  of  the  stock,  but  rather 
upon  the  case  for  damaeres  caused  by 
the  wrongful  act  of  defendant  In  re- 
fusing to  register  a  transfer,  there 
nhould  be  an  allegation  of  special 
damage   by   reason    of   the    refusaL 


McLean  v.  Charles  Wright  Medicine 
Co.,  96  Mich.  479,  56  NW  68.  See  gen- 
erally Case,  Action  on  J  55. 

e.  Baltimore  City  Pass.  R.  Co.  v. 
Sewell,   35  Md.  238. 

7.  See  Equity  [16  Cyc  216  et  seq]. 

8.  Ala. — Jones  v.  Ijatluun,  70  Ala. 
164. 

Conn.  —  Patterson  v.  Farmington 
St  R.  Co.,  76  Conn.  628,  57  A  863. 

N.  T. — Burrall  v.  Bushwick  R.  Co., 
75  N.  Y.  211;  Powers  v.  Universal 
Film  Mfg.  Co.,  162  App.  Dlv.  806,  148 
NTS    114. 

Oh. — James  v.  Cincinnati,  etc.  B. 
Co.,    2    Dlsn.    261. 

Wash. — Liacaff  v.  Dutch  Miller 
MIn.,  etc.,  Co.,  81  Wash.  666,  72  P  12. 

[a]  Oomplalnt  held  snfielMiti  (1) 
To  state  a  cause  of  action.  Orvis  v. 
Iiorraine  Co.,  188  App.  Div.  1,  170 
NTS  264;  Powers  v.  Universal  Film 
Mfg.  Co..  162  App.  Dlv.  806,  148  NTS 
114.  (2)  Where  the  assignee  of  a 
stock  subscription  brings  an  action 
making  both  the  corporation  and  the 
subscriber  parties,  and  asks  to  have 
them  compelled  to  perform  the  con- 
tract, the  complaint  is  not. fatally  de- 
fective for  want  of  an  averment  of  a 
readiness  and  willingness  on  the  part 
of  the  company  to  Issue  certifloates 
of  stock  on  payment  of  the  sums 
agreed  to  be  paid  by  the  subscriber. 
James  v.  Cincinnati,  etc.,  R.  Co.,  2 
Disn.    (Oh.)    261. 

Tb]  Oo»plalnt  fcelA  tumMeUia.%,— 
Where  a  corporation  has  duly  pre- 
scribed rules  and  formalities  to  be 
observed  by  assignees  of  its  stock 
before  it  will  recognise  their  rights 
and  give  them  evidence  that  such 
rights  exist,  a  complaint,  which  does 
not  aver  them,  and  which  does  not 
allege   the    presentation   to   the   cor- 

? oration  of  any  evidence  of  a  trana- 
er  of  shares  to  plaintiff  or  of  the 
corporation's  authority  to  n>a*f,  » 
tSansfer,  states  no  cause  of  action 
against  the  corporation  to  compel  It 
to  issue  and  deliver  to  him  •cer- 
tificate of  stock.  Burrall  v.  Bush- 
wick R.  Co..  76  N.  T.  211. 

[c]  Agsliut  pnstdsxt  of  eorpora- 
tlon.— A  complaint  against  the  presi- 
dent of  a  corporation  individually 
and  the  corporation,  to  compel  the 
transfer  of  certain  corporate  stock 
to  plaintiff,  does  not  state  a  cause 
of  action  aealnst  the  president  in- 
dividually. Powers  v.  Universal  FIJm 
Mfg.  Co.,  162  App.  Dlv.  806,  148  NTS 
134. 

[d1  Avwrmntt  of  oatry  on  con- 
psay*s  bo<^.— Where  it  is  provided 
by  statute  that  a  transfer  of  stock 
would  be  deemed  invalid,  except  as 
between  the  parties,  until  entered 
upon  the  books  of  the  corporation, 
there  must  be  an  allegation  of  suoit 


entry  or  of  a  duty  to  make  the  entry 
to  entitle  transferees  of  stock  to  the 
Issuance  of  a  stock  certlflcate  in  an 
action  against  the  corporation.  La- 
caff  v.  Dutch  Miller  Min.,  etc,  Co., 
81   Wash.   666,  72   P  112. 

9.  Burrall  v.  Bushwick  R.  Co^,  75 
N.  Y.  211:  Tanner  v.  Gregory,  71  Wis. 
490,    37    NW   830. 

[a]  BuSlcleat  allegstloa  of  owaor- 
ship^— Where  a  complaint  praying 
that,  a  defendant  corporation  be  dO> 
creed  to  issue  and  deliver  to  the  com- 
plainant certain  shares  of  stocic,  al- 
leged enough  to  show  that  the  cor- 
poration after  its  organization  rec- 
ognized plaintiff  as  the  owner  of  the 
shares  of  capital  stock  of  such  cor- 
poration claimed  by  him,  it  was  suf- 
ficient to  warrant  the  enforcement  of 
delivery  of  the.  certificates  of  such 
stock,  because  the  corporation  held 
such  shares  as  a  trustee  of  plain- 
tiff. Tanner  v.  Gregory,  71  Wis.  480, 
37  NW  880.  , 

10.  Jones  T.  Latham,  70  Ala.  1(4. 
^  11.  Tanner  v.  Gregory,  71  Wla. 
490.  37  NW  830.  ' 

13.  Burrall  v.  Bushwick  R.  Co.,  7S 
N.  T.  211;  Tanner  v.  Gregory,  71 
Wis.  490,  87  NW  830. 

13.  Consolidated  Min.,  etc,  Co.  v. 
Huff,  62  Kan.  406,  63  P  442;  O'Meara 
v.  North  American  Min.  Co.,  i  Nev. 
112. 

14.  Crenshaw  v.  Columbian  Min. 
Co.,  110  Mo.  A  365,  86  SW  260. 

lOb  Real  Est  Trust  Co.  v.  Bird,  99 
Md.  229,  44  A  1048:  Travis  v.  Knox 
Terpezone  Co.,  165  App.  Dlv.  156.  160 
NTS  621  [aff  216  N.  T.  2E9.  10^  NB 
250,  X.RA191(A  542,  AnnCa8l917A 
387]. 

ISb .  Burrall  y.  Bushwick  R.  Co.,  76 
N.  T.  211. 

[a]  ninsttatloB^— Where  a  com- 
plaint In  an  action  against  a  cor- 
poration alleges  that  defendant  had 
issued  a  written  instrument  certify- 
ing that  the  bearer  was  entitled  to 
a  specified  number  of  shares  of  its 
capital  stock  upon  surrender  of  the 
certificate,  and  seta  forth  a  copy  of 
the  certlflcate  which  mentions  In 
characters  and  figures  a  sum  of 
money,  but  does  not  allege  that  the 
stock  has  any  value,  or  that  there  is 
any  duty  or  obligation  on  the  part  of 
defendant  to  pay  Interest,  nor  any 
fact  from  which  such  duty  or  •obli- 
gation can  be  Inferred,  the  complaint 
does  not  state  a  cause  of  action  for 
the'  amount  stated  In  the  certlflcate 
or  the  Interest  thereon.  Burrall  v. 
Bushwick    R.    Co.,    75   N.   Y.   211. 

17.  Wetumpka  Bridge  Co.  v.  Kldd, 
124   Ala.    242,   27   S   481. 

18.  Wetumpka  Bridge  Co.  y.  Kldd, 
124  Ala.   242,  27    S   481. 

19.  Wetumpka  Bridge  Co.  v.  Kldd, 
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all^e  that  the  refusal  was  willful  and  without  law- 
ful reason.*" 

[i  1170]  (2)  Flea  or  Answer,  and  Snbseauent 
Pleadings.  The  rules  relating  to  pleas  and  answers 
generally'^  apply  in  an  action  to  compel  a  transfer,*' 
or  to  recover  dama^ges  for  the  refusal.'*  Thus  the 
plea  or  answer  in  an  action  to  compel  a  transfer 
must,  as  in  other  actions,  be  relevant  to  the  contro- 
versy which  the  action  has  been  brought  to  settle.** 

Beplication  or  reply.  In  accordance  with  the  rules 
which  govern  such  pleadings  generally,*'  a  replica- 
tion or  reply  by  plaintiff  must  not  depart  from  the 
case  which  he  first  set  up.*'  Where  in  an  action  to 
compel  a  transfer  the  answer  allies  that  at  the 
time  of  the  alleged  transfer  the  stock  was  attached 
as  the  stock  of  the  transferor,  and  that  he  was  the 
assigniee  of  the  stock  in  question  at  that  time,  a 
failure  to  reply  to  such  answer  admits  that  the  trans- 
feror owned  the  stock  at  the  time  of  the  attach- 
ment.*^ 

Issues,  proof,  and  Tariance.  In  an  action  for  the 
penalty  for  refusal  to  raster  a  translPer  of  stock, 
an  objection  that  the  demand  for  the  transfer  was 
uncertain  in  failing  to  identify  the  stock  is  waived, 
where  the  answer  admits  that  plaintiff  presented  a 
certificate  for  that  particular  stock  and  requested  the 


transfer;**  and  where  defendant  assigns  as  the  only 
reason  for  his  refusal  that  another  was  the  owner  of 
the  stock,  he  will  not  be  permitted  to  set  up  that  the 
assignment  was  defective  where,  had  the  objection 
been  made  at  the  time,  the  assignment  would  have 
been  remedied.** 

°  [$  1171]  g.  Evidence.  In  an  action  against  a 
corporation  to  compel  a  transfer  on  the  corporate 
books,*"  or  to  recover  damages  for  its  wrongful 
refusal  to  make  such  transfer,  the  general  rules  of 
evidence  apply,  in  regard  to  the  burden  of  proof," 
presumptions,'*  admissibility,**  and  weight  and  suf- 
ficiency of  the  evidence.**  The  transferee,  where  he 
has  received  a  certificate  of  stock  with  the  usual 
assignment  and  power  of  attorney  thereon,  is  not 
bound  to  show  af&rmatively  the  title  of  his  imme- 
diate transferor;*''  but  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  is  that  the  stock 
was  transferred  in  the  course  of  business.** 

[$1172]  h.  Judgment,  or  Scope  of  fielief.  In  a 
suit  in  equity  to  compel  a  transfer  the  relief  granted 
is  not  necessarily  limited  to  ordering  a  regis- 
tration of  the  transfer  of  the  shards  on  the  books  of 
the  corporation;  but  it  may  extend  to  any  other 
relief  to  which  plaintiff  is  entitled  and  which  is 
within  the  scope  of  his  action.*^    It  may,  for  ezam- 


124  Ala.  242,  27  8  431. 

90.  SpanETenberK  v.  Neebltt,  22 
Cal.  A.    274.   134   P  343. 

ai.  See  generally  Assumpsit,  Ac- 
tlpn_of_55  8.4-74;  Case,  Action  on  S! 


66-58;  Pleadlnir  [31  Cyc  126  et  sei'll 

rand  Conversion  [38  Cyc  2071]. 

Wyoming  Fair  Assoc  v.  Tal- 


Trover  and  Conversion  [38  Cyc  207 

33.     Wyomlngr  Fair  Asso< 
bott.  3  Wyo.  244,  21  P  700. 

33.  Miller  v.  Houston  City  St.  R. 
Co.,   65  Fed.   366,  6  CCA  184. 

[a]  ZUegrallty. — In  an  action  to 
recover  damages  for  the  wrongful 
refusal  to  transfer  the  stock,  a  plea 
of  the  illegality  of  the  contract  by 
which  the  certlflcates  were  obtained 
Is  not  EuSlclent  unless  It  alleges 
either  that  the  transferor  had  repu- 
diated the  contract,  or  had  made  a 
claim  on  the  corporation  for'  the 
stock,  or  that  the  corporation  had  not 
obtained  and  held  the  benefits  and 
advantages  of  the  stock  In  the  ab? 
Bence  of  the  certificates.  Miller  v. 
Houston  City  St.  R.  Co.,  66  Fed.  366, 

5  CCA    134. 

34.  Weller  v.  J.  B.  Fage  Tobacco 
Co..  4  I^St  662. 

(a]  bMl«mit  mattac  itrldkn 
em^-Where  an  action  Is  brought  to 
obtain  a  Judgment  requiring  a  trans- 
fer on  the  books  of  certain  shares  of 
Btock  claimed  to  be  owned  by  plaln- 
titC,  and  the  answer  sets  forth  inter 
alia  facts  showing  the  organization 
of  the  corporation,  and  that  certain 
persons  should  control  and  manage 
the  company,  and  that  the  interfer- 
ence of  a  foreign  receiver  as  a  stock- 
bolder  of  recorA  of  a  majority  of  the 
stock  would  be  an  Interference  with, 
and  an  inconvenience  to,  domestic 
citizens,  these  averments  are  dear- 
ly irrelevant,  as  they  afford  no  legal 
reason  why  the  stock  should  not  be 
transferred  or  plaintiff  permitted  to 
maintain  the  action,  not  contained 
within  the  other  portion  of  the 
answer,  and  they  may  be  ordered  to 
be  stricken  out.  weller  v.  J.  B. 
Page  Tobacco  Co.,  4  NTSt  662. 

SB.  See  Pleading  [31  Cyc  241  et 
seql. 

36.  '  Merchants'  Bank  ▼.  Richards, 

6  Mo.  A.  454  [aff  74  Mo.  771.  See  gen- 
erally Pleading  [81  Cyc  266]. 

[a]  ninstratlon.  —  where,  in  an 
action  against  a  corporation  for  re- 
fusing to  transfer  stock,  the  petition 
alleged  that  plaintiff  owned  the  stock, 
and  the  reply  set  up  a  special  owner- 
ship as  pledgee,  It  was  not  a  de- 
parture. Merchants'  Nat.  Bank.  v. 
Richards,  6  Mo.  A.  454  [aff  74  Mo.  77]. 

37.  Matusevitz    v.    Citizens*    Bist. 


Messenger,  etc.,  Tel.  Co.,  19  Mont. 
888^  48  P  662. 

08.  Spangenberg  y.  Nesbltt,  22 
Cal.  A.   274,  134  P  348. 

39.  Spangenberg  v.  Nesbitt,  22 
Cal.  A.  274.  134  P  343. 

30.  Bnlas  of  erldenea  la  aantty 
generally  see  E]quity  [16  Cyc  882  et 
seq]. 

31.  Dempster  v.  Rosehill  Ceme- 
tery Co.,  206  111.  261,  68  NES 1070;  Hoi- 
brook  V.  New  Jersey  Zinc  Co.,  67  N. 
T.  616:  Llttell  v.  Scranton  Oas,  etc., 
Co.,  42  Pa..  600;  Pithole  Creek 
Petroleum  Co.  ▼.  Rittenbouso,  12  W. 
Va.  818       ' 

[a]  ZIIturtlAtloaB. — (1)  Where  the 
answer  in  an  equitable  proceeding  to 
compel  the  transfer  of  certain  stock 
denies  plainly  and  directly  that  plain- 
tiff or  any  one  In  his  Dehalf  ever 
presented  a  written  request  asking 
the  transfer  of  stock  as  alleged  In 
the  bill,  the  onus  of  proving  the  al- 
legations of  the  bill  Is  cast  upon 
Slaintiff.  Pithole  Creek  Petroleum 
0.  V.  Rlttenhouse,  12  W.  Va.  818.  (2) 
In  an  action  against  a  Joint'  stock 
company  for  refusing  to  transfer  to 
plaintiff  certain  shares  of  stock  for 
which  he  holds  certlflcates  by  as- 
signment, It  Is  incumbent  on  plain- 
tiff, to  enable  him  to  recover,  to  show 
affirmatively  that  'the  transfer  to 
him  was  for  a  valuable  considera- 
tion. Iilttell  V.  Scranton  Oas,  etc 
Co..    42    Pa.    500. 

Bnzdaa  of  proof  r*naraU7  see  Evi- 
dence [16  Cyc  926]. 

33.  Holbrook  v.  New  Jersey  Zinc 
Co.,    67   N.    Y.    616. 

Vr*«iimptloiui  nnerally  see  Evi- 
dence tl6  Cyc  1050]. 

33.  Young  v.  New  Standard  Con- 
centrator Co.,  148  Cal.  306.  83  P  ^: 
Ellsworth  v.  National  Home,  etc., 
Builders,  83  Cal.  A.  1,164  P  14;  Cahlan 
V.  Lassen  County  Sank,  11  Cal.  A. 
533,  105  P  765;  Hannahs  v.  Ham- 
mond Typewriter  Co.,  168  App.  Div. 
620,  143   NYS  939. 

[a]  Bvldeac*  lield  Mbnlssibl*. — 
(1)  Where,  In  an  action  against  a 
corporation  for  the  conversion  of 
stock  by  refusal  to  register  and 
transfer  It  to  plaintiff's  purchaser, 
defendant  offered  to  show  that  al- 
though plaintiff  had  purchased  the 
stock  at  an  assessment  sale,  it  had 
previously  been  held  by  him  as  se- 
curity for  a  note,  and  that  he  had 
purchased  It  for  much  less  than  its 
value  because  of  lack  of  competition 
on  the  sale,  owing  to  his  statement 
that  he  intended  to  hold  the  stock  as 


security,  and  that  he  had  agreed 
with  the  corporation  so  to  do,  it  was 
jerroT  not  to  admit  the  evidence, 
^oung  V.  New  Standard  Concentra- 
tor Co.,  148  Cal.  306.  83  P  28.  (2) 
Where,  in  an  action,  to  establish  title 
to  stock  and  to  compel  a  transfer 
of  such  stock  on  the  books  of  defend- 
ant corporation,  ownership  Ip  a  per- 
i^n  deceased  and  a  transfer  by  such 
^rson  to  plaintiffs  and  possession 
it>y  them  are  alleged,  evidence  that 
ithe  original  owner  after  the  transfer 
held  the  stock  in  trust  for  the  trans- 
ferees is  admissible  under  the 
allegation  of  ownership  and  posses- 
sion. Cahlan  v.  Lassen  County  Banit, 
11  Cal.  A.   638,  106  P  766. 

[b]  BvUeaoe  held  iaadaalaatbU,— 
In  action  for  the  corporation's  re- 
fusal to  make  a  stock  transfer  on  lu 
books,  evidence  of  the  conBlderation 
paid  by  the  transferee  is  Inadmissi- 
ble. Ellsworth  V.  National  Home, 
etc..  Builders,  88  Cat.  A.  1,  164  P  14. 

AdmlaslMUty  of  eriaenoe  gaaaraUr 
see  Evidence  [16  Cyc  1110  et  seql. 

34>  Cahlan  v.  LAssen  County  Bank, 
11  Cal.  A.  688,  106  P  766;  Mudge  v. 
Railway  Mail  Ekiulpment  Co.,  1(7 
Iowa  666,  149  NW  867;  Robinson  Mln. 
Co.  V.  Riepe,  87  Nev.  27,  188  P  910. 

[a]  BvUenee  heM  nifllelMtt  <l) 
In  an  action  to  compel  a  corporation 
to  transfer  certain  shares  on  its  books 
to  plaintiffs,  and  to  pay  plainUffs  the 
dividends  due  thereon,  to  Justify  a 
finding  that  the  certificates  were  In- 
dorsed to  plaintiffs,  and  that  the  orig- 
inal owner  held  the  certificates  in 
trust  for  plaintiffs.  Cahlan  v.  Las- 
sen County  Bank,  11  Cal.  A.  533,  106 
P  766.  (2)  In  a  suit  to  enforce  a 
transfer  on  the  books  to  warrant  a 
finding  that  the.  person  from  whom 
complainant  received  the  stock  was 
not  the  owner,  and  that  plaintiff  was 
not  a  bona  fide  purchaser  for  value 
in  the  ordinary  course  of  bustnesa 
Mudge  V.  Railway  Mall  Equipment 
Co.,  167  Iowa  666,  149  NW  867.  (3) 
In  an  action  for  refusing  to  register 
a  transfer  to  support  a  finding  that 
the  transfer  was  a  bona  fide  transac- 
tion. Robinson  Mln.  Co.  v.  Riepe,  37 
Nev.  27.  188  P  910. 

WeirM  and  anflolaaey  of  tivUMat 
gaatxaUr  see  Evidence  T17  Cyc  763]. 

35.  Holbrook  v.  New  Jersey  Zinc 
Co.,  67  N.  Y.  616. 

36.  Holbrook  v.  New  Jersey  Zinc 
Co..  67  N.  Y.  616. 

37.  U.  S. — PerdlcarlB  ▼.  Charleston 
Gaslight  Co.,  19  F.  Caa  Nm  10,974, 
Chase  486. 


For  later  cases,  flwelopiBeats  and  Obaiirea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pie,  extend  to  enjoimng  the  holding  of  corporate 
meetings  until  the  transfer  to  which  plaintiff  is 
entitled  can  be  compelled,^'  to  having  the  rights  of 
plaintiff  as  a  stockholder  established,  and  to  having 
the  share  certificates  wrongfully  issued  to  others 
representing  shares  belonging  to  him  canceled,  and 
for  an  accounting,*'  and  to  compelling  the  corpora- 
tion to  register  the  trans:^r  and  deliver  up  to  plain- 
tiff as  the  real  owner  the  certificates  representing 
shares  to  which  he  is  entitled.*"  But  the  court  cannot 
grant  a&mative  relief  as  to  a  matter  which  is  not 
•within  the  issues.*^  A  decree  requiring  a  corporation 
to  transfer  stock  on  its  books  vests  the  title  in  the 
person  to  whom  the  transfer  is  ordered  to  be  m&Ae," 
and  such  a  decree  will  bind  the  interests  of  nonresi- 
dent defendants  who  are  given  statutory  notice.** 

Oosts.  Where  the  company  refuses  to  examine  the 
evidenoe  offered  and  to  permit  a  transfer,  it  is 
proper,  on  a  bill  in  equity  against  it  to  compel  a 
transfer,  where  it  appears  that  it  coidd  easily  have 
satisfied  itself  of  the  truth  of  the  facts,  to  enter  a 

Co. 


Kan. — Consolidated  Mln.,   etc, 
▼.  Huff,  «2  Kan.  405.  68  P  442. 

Md. — Cbew  V.  Baltimore  Bank,  14 
Md.  899. 

Nev. — O'Meara  v.  North  American 
Mln.  Co.,  2  Nev.  112. 

N.  T. — Travis  v.  Knox  Terpezone 
Co.,  165  App.,Dlv.  166.  150  NTS  621 
[aft  215  N.  Y)  259,  109  NE  250,  L.RA 
19ieA  542,  AnnCasl917A  387];  King  v. 
Barnes,  51  Hun  650,  4  NTS  247  Tall 
113    N.  Y.   655,   476,  21  NE  184.  182]. 

[a]  ▼alna  of  atook — In  a  bill  in 
equity  against  a  corporation  to  com- 
pel it  to  transfer  certain  shares  of  Its 
Btock  to  plaintiff,  and  aaklne  for  an  al- 
ternative decree  for  the  vsilue  of  the 
stock  in  case  defendant  was  unable  to 
deliver  It,  the  alternative  decree 
should  be  for  the  value  of  the  stock  at 
the  time  of  the  trial.  O'Meara  ▼.  North 
American  Min.  Co..  2  Nev.  712. 

Vimytae  for  altamattv*  zsUaf  see 
•upra  t  1189. 

SB.  Archer  ▼.  American  Water 
Works  Co^  SO  N.  J.  ^.  33.  24  A  608. 
But  sea  Becher  v.  wells  Flourlngr- 
Iflll  Co.,  1  Fed.  276,  1  McCrary  62 
(holding  that  an  injunction  will  be 
refused,  upon  the  prayer' of  assignees 
of  stock  in  a  corporation,  for  the 
purpose  of  restraining  such  cor- 
imration  from  holding  a  meeting  in 
order  to  increase  the  corporate  debt. 
or  from  increasing  ,such  debt  until 
the  stock  in  controversy  has  been 
transferred  to  the  assignees  upon  the 
books  of  the  company,  or  from  vot- 
ing upon  the  stock  thus  assigned, 
where  It  appears  that  the  stock  was 
merely  pledged  by  the  assignmeht  of 
the  certificates,  and  it  was  mani- 
fest that  the  proposed  increase  of 
the  corporate  debt  was  not  ultra 
vires) ;  Fuller  v.  Northern  Light, 
Porwer.  etc.,  Co.,  (Yukon  T.)  19  West 
IiR  175  (holding  that  the  transferee 
Is  not  entitled  to  an  Injunction  to  re- 
strain the  corporation  from  holding 
stockholders'  meetings  until  his  right 
to  a  transfer  on  the  books  can  be 
decided). 

[a]  Zllnstratton.  — Where,  by 
fraudulently  refusing  to  transfer 
Btock  in  a  corporation,  the  ofRcers  are 
put  in  position,  through  the  control 
they  thereby  acquire,  seriously  to 
prejudice  the  interests  of  those  who 
are  Justly  entitled  to  the  transfer, 
and  so  act  as  to  make  their  purpose 
to  accomplish  that  prejudice  appar- 
ent, the  meetings  they  can  control 
will  be  stayed  by  Injunction  until 
the  transfers  can  be  compelled. 
Archer  v.  American  Water  Works 
Cte.,  60  N.  J.  Eq.  33,  24  A  508. 

39.  Sims   v.    Bonner,    16    NTS  801. 

40.  Bean  v.  American  I>.  &  T.  Co., 
122  N.  T.  622,  26  NE  11. 

41.  Mllner  v.  Brewer-Monaghan 
Mercantile  Ck>.,  (Tex.  Civ.  A.)  188  SW 
49. 

[al  ZUvstiation^— Where  the  an- 
swer specially  pleads  a  Uen  on  the 
stock  as  a  defense  to  an  action  for 


damages  for  a  refusal  to  transfer  It 
on  the  corporation  books,  no  afllrma- 
tive  relief  foreclosing  the  Hen  can 
be  awarded.  Mllner  v.  Brewer-Mon- 
aghan Mercantile  Co.,  (Tex.  Civ.  A.) 
188  SW  49. 

4B.  Sprague  v.  C^ocheco  Mfg.  (To., 
22  F  C^s.  No.  13,249,  10  Blatch?.  173; 
Carthage  Nat.  Bank  v.  Poole,  160  Mo. 
A.  138,  141  SW  729. 

[a]  ninstratloa. — ^Under  a  stat- 
ute authorizing  a  court  In  adjudging 
delivery  of  personalty  to  pass  thp 
title  by  the  judgment  without  any  act 
by  defendant,  and  making  corporate 
stock  personalty,  a  decree  requiring 
a  corporation  to  transfer  stock  on 
its  books  to  a  judgment  creditor  of 
the  stockholder  vests  the  title  in  such 
creditor.  Carthage  Nat.  Bank  v. 
Poole,  160  Mo.  A.  188,  141  SW  729. 

43.  Patterson  v.  Farmlngton  St.  R. 
Co.,  76  Conn.  628.  57  A  853. 

Sa]  Troo—Otaig  In  rem. — A  suit  to 
ust  equitable  Interests  in  the 
stock  of  a  domestic  corporation,  and 
to  compel  registry  on  the  company's 
books  of  the  legal  title  In  the  owner 
as  determined  by  the  court,  is  in  the 
nature  of  a  proceeding  In  rem,  so 
that  the  decree  will  bind  the  interests 
of  nonresident  defendants  who  are 
given  statutory  notice.  Patterson  v. 
Farmlngton  St.  R.  Co.,  76  Conn.  628, 
67  A  853. 

44.  lasigi  V.  Chicago,  etc.,  R.  Co., 
129  Mass.  46. 

45.  Msasnrs  of  damages  for  ooa- 
▼srsioa  of-  stock  see  Trover  and  Con- 
version [38  Cyc  896]. 

4B.  Tomklnson  v.  Balkls  Cons. 
Co.,  [1891]  2  <J.  B.  614;  Wolverton  v. 
Black  Diamond  Oil  Fields.  Ltd.,  8 
Alta.  L.  283,  8  WestWkly  471. 

[a]  mustnitloa.— Where  .plaintifl 
has  sold  his  shares  and  Is  unable  to 
deliver  them  because  of  the  refusal 
of  the  company  to  make  the  tl-ansfer 
on  its  books,  so  that  In  order  to  make 
his  contract  good  he  Is  obliged  to 
buy  other  shares,  the  damages  which 
he  Is  entitled  to  recover-  from  the 
company  consist  of  the  price  which 
he  was  oomi>elIed  to  pay  for  the 
shares  which  he  necessarily  bought 
owing  to  the  wromg  of  the  company. 
Tomklnson  v.  Balkls  Cons.  Co.,  [1891] 
2  Q.  B.  614.  '  See  Wolverton  v.  Black 
Diamond  OH  Fields,  Ltd.,  8  Alta.  L. 
288  (difference  between  selling  price 
and  market  value  at  time  of  trial). 

47.  Slegel  V.  Riverside  Box,  etc., 
Co.,  89  N.  J.  L.  595,  99  A  407. 

4B.  Slegel  v.  Riverside  Box,  etc., 
Co.,  89  N.  J.  L.  695,  99  A  407. 

49.  Pinkerton  v.  Manchester,  etc.. 
R  (%.,  42  N.  H.  484.  But  see  O'Meara 
v.  North  American  Mln.  Co.,  2  Nev. 
112  (holding  that  an  alternative  de- 
cree should  be  for  the  value  of  the 
stock  at  the  time  of  the  trial). 

BO.  Ariz. — Salt  River  C!anal  Co.  T. 
Hlckey,  4  Ariz.  340,  36  P  171. 

Cal. — Ralston  v.  California  Bank, 
112  CaL  208,  44  F  476. 


decree  against  it  for  costs  as  well  as  to  compel  the 
transfer.** 

[$  1173]  i.  Measure  of  Damages.*''  The  meas- 
ure of  damages  agtdnst  a  corporation  for  a  wrongful 
refusal  to  register  a  transfer  of  stock  is  the  natural 
eonsequenee  of  such  breach  of  duty.**  If  plaintifE 
olaims  special  damages  only,  and  seeks  to  retain  the 
stock,  he  cannot  recover  the  value  of  the  stock,*^ 
but  if  he  seeks  to  recover  for  a  conversion  of  the 
stock  so  that,  upon  payment  of  a  judgment  of  the 
amount,  the  title  would  pass  to  the  judgment  debtor, 
he  may  recover  the  value  of  the  stock;*'  and  as  a 
general  rule  the  measure  of  damages  to  'which  a 
transferee  is  entitled  for  the  refusal  of  the  corpora- 
tion to  register  the  transfer  is  the  value  of  the  stock, 
not  at  the  time  of  trial  or  at  any  intermediate 
period,**  but  at  the  time  of  the  demand  and  refusal 
to  register,*"  together  with  interest  thereon  from 
the  time  of  such  refusal  to  the  time  of  trial,*^  or 
time  of  judgment.**^  The  value  df  the  stock,  within 
the  meaning  of  this  rule,  is  ordinarily  its  market 


Gta. — Culloden  Bank  v.  Forsyth 
Bank,  120  Ga.  576,  48  SE  226,  102 
AmSR  115;  Hilton  v.  Sylvanla,  etc.. 
R  Co.,  8  Ga.  A.  10,  68  SE  746. 

Iowa. — Dooley  v.  Gladiator  Consol. 
Gold  Mines,  etc.,  Co.,  134  Iowa  468, 
109  NW  864,  13  AnnCas  297. 

Ky. — Bank  of  America  v.  McNeil, 
10  Bush  54. 

Md. — Baltimore  City  Pa,ss.  R.  Co. 
V.  Sewell.  35  Md.  288,  6  AmR  402. 

Mass. — Allen  v.  South  Boston  R. 
Co.,  160  Mass.  200,  22  NE  .917,  15 
AmSR  185,  6  LRA  716;  Parsons  v. 
Martin,  11  Gray  111;  Wyman  v. 
American  Powder  Co..  8  Cush.  168: 
Plymouth  Bank  v.  Norfolk  Bank,  1() 
Pick.  464;  Hussey  v.  Manufacturers', 
etc..  Bank,  10  Pick.  415;  Sargent  v. 
Frankim  Ins.  Co.,  8  Pick.  90,  19  AmD 
806. 

Minn. — Mllnor  v.  Home  Sav.,  etc., 
Assoc  64  Minn.  500,   67  NW  846, 

Mo. — St.  Louis  Perpetual  Ins.  Co. 
V.  Goodfellow,  9  Mo.  149. 

N.  H. — Pinkerton  v.  Manchester, 
etc..  R.  Co..  42  N.  H.  424. 

N.  J. — Slegel  V.  Riverside  Box,  etc.. 
Co..  89  N.  J.  L.  595,  99  A  407. 
.  N.  T.— Attica  Bank  v.  Manufao- 
turera',  etc..  Bank,  20  N.  T.  501;  D« 
Comeau  v.  Guild  Farm  Oil  Co.,  8 
Daly  218;  Shipley  v.  Mechanics'  Bank, 
10  Johns.  484. 

Oh. — Cincinnati,  etc.,  R  Co.  ▼.  Citi- 
zens' Nat.  Bank,  56  Oh.  St.  361,  47 
NE  249,  48  LRA  777:  State  V.  Enter- 
prise  Carriage  Co..  9  Oh.  Dec,  (Re- 
print) 152,  II  ClncLBul  108. 

Or. — Davidson  v.  Almeda  Mines  (30., 
66  Or.  412,  134  P  782.  48  LRANS  847. 

Pa. — ^West  Branch,  etc..  Canal  Co.'s 
App.,  81  Pa.  19;  German  Union  Bldg., 
etc.,  Assoc,  v.  Qendmeyer,  50  Pa.  67: 
Littell  V.  Scranton  Gas,  etc.,  Co.,  2 
LuzLegObs  82. 

Tex. — Gfesham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.  A.  62,  21  SW  556. 

This  rule  "has  the  merit  of  being 
In  harmony  with  the  ordinary  rule  or 
damages  In  the  case  of  conversion 
of  goods.  While  It  makes  It  possible 
for  the  wrong-doer  to  profit  by  a  sub- 
sequent rise  of  -^alue.  It  prevents  both 
parties  from  speculating  thereon." 
Slegel  V.  Riverside  Box.  etc.,  Co.,  89 
N.  J.  L.  595.  696,  99  A  407. 

Bl.  Ariz. — Salt  River  Canal  Co.  v. 
Hlckey,  4  Ariz.  340,  36  P  141. 

Cal. — Ralston  v.  California  Bank, 
112  Cal.  208,  44  P  476. 

Iowa. — Dooley  v.  Gladlatdr  Cons. 
Gold  Mines,  etc..  Cq..  134  Iowa  468, 
109  NW  864.  13  AnnCas  297. 

Md. — Baltimore  City  Pass.  R.  Co. 
V.  Sewell.  36  Md.  238.  6  AmR  402. 

Mass. — Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90,  19  AmD  806. 

N.  H. — Pinkerton  v.  Manchester, 
etc.,  R.  Co..  42  N.  H.  424. 

Tex. — Gresham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.   A.   52,  21  SW  566. 

N.  T. — Attica  Bank  v.  Manufac- 
turers', etc..  Bank,  20  N.  T.  501. 

S8.    Hussey     v.     Manafactunrs% 
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value,'*  and  in  the  absence  of  evidence  of  actnal 
sales  its  par  value,  if  it  is  fully  paid  up,  is  presump- 
tively its  market  value,"  but  if  the  stock  has  no 
market  value,  its  actual  value  constitutes  i^e  measure 
of  damages.'*  According  to  some  decisions,  however, 
the  transferee  can  recover  the  highest  market  value 
reached  by  the  stock  at  any  time  after  the  refusal 
tp  transfer  and  before  triaL**  It  has  been  held  that, 
vhere  the  stock  has  depreciated  in  value  since  the 
request  for  a  transfer  was  made,  the  difference  be- 
tween its  value  at  that  time  and  at  th^  time  of  the 
trial  is  the  proper  measure  of  damages.'^ 

Kominal  damages.  It  has  been  held  that  in  the 
absence  of  evidence  of  special  damages  the  transferee 
is  entitled  to  only  nominal  damages.** 

Dividends.  Dividends  which  had  been  declared 
on  the  stock  prior  to  the  demand  and  refusal  cannot 
be  recovered  as  a  part  of  the  damages,*^  since  a 
recovery  of  the  dividends  after  a  demand  therefor 
is  a  separate  cause  of  action  ;*°  but  the  transferee 


may  recover  in  one  action  the  value  of  the  stock, 
together  with  dividends  which  had  accrued  thereon 
at  the  time  of  the  demand,  with  interest  on  the 
whole  to  the  date  of  trial.*^ 

[i  1174]  6.  Liabilities  and  Bemedies  for  Er- 
roneous or  Wrongf td  Transfer** — a.  Jn  OeneraL  A 
corporation  is  in  a  sense  a  trustee  for  its  stockholders 
for  the  purpose  of  protecting  their  shares  from  un- 
authorized transfers,**  and  to  this  end  it  is  bound 
to  use  reasonable  care  and  diligence,  and  conse- 
quently is  responsible  to  a  stockholder  for  the  loss 
or  injuries  sustained  by  the  negligence  or  miscon- 
duct of  its  oflBcers  and  agents  in  this  r^ard,**  pro- 
vided such  negligence  or  misconduct  is  the  proximate 
cause  of  the  loss  or  injury.'*  This  liability  arises 
where  the  corporation  permits  one  who  is  agent  of 
another  to  transfer  the  shares  of  his  principal  to  him- 
self on  its  books  without  proper  authority  from  his 
principal  in  the  particular  case,"  or  where  it  permits 
a  transfer  under  a  power  of  attorney  executed  by 


•tc.  Bank,  10  Blck.  (ICass.)  416; 
Shipley  V.  Mechanics'  Bank,  10  Johns. 
(N.  T.\484. 

53.  BrinkerhoS-Farrls  Trust,  etc, 
Co.  V.  Home  Lumber  Co.,  118  Mo. 
447,  24  aw  129.  And  see  cases  supra 
note  60. 

54.  Brinkerhoff-Farrls  Trust,  etc., 
Co.  V.  Home  Lumber  Co..  118  Mo. 
447.  24  SW  129.  See  Sieirel  v.  River- 
side Box,  etc.,  Co.,  89  N.  J.  L.  595, 
99  A  407  (holding  that  where  there 
was  no  proof  of  Its  value,  and  there 
was  evidence   that  It  was   not  fully 

gald  and  that  the  corporation  had  not 
een  prosperous.  It  was  error  to  di- 
rect a  verdict  for  the  par  value  of 
the  stock  with  Interest). 

BS.  BrlnkerhofC-Farrls  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo.  4<7, 
24  SW  129.  And  see  cases  supra 
note  60. 

[a]  BvUmoe.— Actual  value  may 
be  established  by  proof  of  the  cor- 
poration's dividend  earning  capacity, 
the  value  of  the  corporate  assets,  and 
Individual  sales  not  under,  compul- 
sion. Brinkerhoff-Farrls  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  llB  Mo, 
447,  24  SW  129. 

86.  Commercial  Bank  ▼.  Kort- 
rleht,  22  Wend.  (N.  T.)  848,  S4  AmD 
817  [afC  20  Wend.  91]. 

Xlflievt    intennedtete    valve    ml* 

TaKwaUj  see  Trover  and  Conversion 
88  Cyc  209S]. 

8f.  Byrne  v.  Union  Bank,  9  Rob. 
(La.)  48J. 

SB.  McLean  v.  Charles  Wrlnht 
Medicine  Co..  96  Mich.  479,  56  NW 
68. 

B9.  Ralston  V.  California  Bank, 
112  Cal.  208,  44  P  476. 

60.  Ralston  v.  California  Bank, 
112  Cal.  208,  44  P  476. 

61.  Baltimore  City  Pass.  R.  Co.  v. 
Sewell,  35  Md.  238,  6  AmR  402. 

63,  Dnty  to  Btake  or  allow  traasf  er 
see  supra  s{  1158-1161. 

BlTaot  of  ttaasfev  gtaxtmUr  see 
infra  i  1183. 

63.  See  cases  infra  note  64. 

64.  U.  S. — Western  Union  Tel.  Co. 
V.  Davenport,  97  U,  8.  369,  24  L.  ed. 
1047;  Duncan  v.  Jaudon,  15  Wall. 
165,  21  L.  ed.  142;  Qeyser-Marlon 
Oold-Mim  Co.  V.  Stark,  106  Fed.  668, 
45  CCA  467,  63  LRA  684;  Lowry  v. 
Commercial,  etc..  Bank,  16  F.  Cas. 
No.   8,581.  Taney  310. 

Cal. — Cooper  v.  SprinRT  Valley  Wa- 
ter Co.,  171   Cal.  158,  153  P  936. 

Colo. — Supply  Ditch  Co.  V.  Elliott, 
10  Colo.  327,  15  P  691,  3  AmSR  686. 

Ind. — Citizens'  St.  R.  Co.  v.  Rob- 
bins.  128  Ind.  449,  26  NE  116,  25 
AmSR  445,  12  LRA  498;  Weyer  v. 
Franklin  Second  Nat.  Bank.  67  Ind. 
198;  Vernon,  etc.,  R.  Co.  v.  Waahini?-- 
ton   Tp.,   48    Ind.    A.   309,  95   NE   599. 

La. — Leurey  v.  Baton  Rouee  Bank, 
131  La.  30,  58  S  1022,  AnnCasl913E 
1168;  Woodhouse  ^r.  Crescent  Hut. 
Ins.  Co.,  36  La.  Ann.  288. 


Md. — Stewart  v.  Firemen's  Ins.  Co., 
53  Md.  564;  Hodges  v.  Planters'  Bank, 
7  Olll  &  J.  306;  Albert  v.  Baltimore 
Sav.  Bank,  1  Md.  Ch.  407. 

Mass. — Lorlng  v.  Salisbury  Mills, 
126  Mass.  138;  Shaw  v.  Spencer,  100 
Mass.  882.  97  AmD  107,  1  AmR  115; 
Atldnson  v.   Atkinson,   8   Allen  16. 

N.  T. — ^New  York,  etc.,  R  Co.  v. 
Schuyler,  34  N.  Y.  SO  [mod  38  Barb. 
534];  Sims  v.  Bonner,  60  N.  Y.  Super. 
70,  16   NYS  801,    21   NYClvPrpo   379. 

N.  C. — Wooten  v.  Wilmington,  etc., 
R.  Co.,  128  N.  C  119,  38  SB  298,  66 
LRA  615. 

Oh. — Cleveland,  etc.,  R,  Co.  v.  Rob- 
bins,  35  Oh.  St  483;  Allen  v.  Globe 
Ins.  Co.,  10  Oh.  Dec  (Reprint)  204, 
19   CincLBul   198. 

Pa. — Llvezey  v.  Northern  Pao.  R. 
Co.,  157  Pa.  76,  27  A  379;  Pennsyl- 
vania R.  Co.'s  App.,  86  Pa.  80,  6  Wkly 
NC  22;  Bayara  v.  Farmers'  Bank, 
68*  Pa    282 

S.  CJ. — Chapman  v.  Charleston  City 
Council,  28  S.  C  373,  6  SE  168,  IS 
AmSR  681. 

Tenn. — Caulklna  v.  Memphis  Oas- 
Llght  Co.,  88  Tenn.  683,  4  SW  287,  4 
AmSR  786;  (Covington  v.  Anderson,  16 
Lea  310. 

Utah. — Rasmussen  v.  Sevier  Valley 
C:anal  Co.,  40  Utah  371,  121  P  741. 

Wash. — Nagel  v.  Ham,  88  Wash.  99, 
162  P  620. 

W.  Va. — Snyder  v.  Charleston,  etc.. 
Bridge  Co.,  65  W.  Va.  1,  68  SB  616, 
181  AmSR  947. 

Ont. — Stuart  v.  Hamilton  Jockey 
Club,  2  OntWN  673,  18  OntWR  493 
[aff  dism  2  OntNW  1402,  IS  OntWR 
780]. 

"A  corporation,  the  capital  stock  of 
which  is  transferable  only  upon  its 
books.  Is  the  custodian  of  the  shares 
therein,  and,  being  ve6ted  with  the 
power  and  charged  with  the  duty  to 
protect  the  interests  of  the  owners 
of  such  shares,  it  must  repair  any 
injury  which  they  may  sustain  by 
reason  of  its  failure  properly  to  exer- 
cise such  power  and  discharge  such 
duties."  Leurey  v.  Baton  Rouge 
Bank,  131  La.  30,  88,  58  S  1022, 
AnnCaslOlSE   1168. 

"It  is  bound  to  use  reasonable  dili- 
gence In  every  case  to  ascertain 
whether  or  not  a  transfer  of  stock 
requested  is  duly  authorized  by  the 
former  owner,  to  make  those  trans- 
fers that  are  so  authorized,  and  to 
prevent  those  that  are  unauthorized; 
and  for  every  breach  of  this  obliga- 
tion it  is  legally  liable  to  the  parties 
injured  for  the  damage  it  thus  in- 
flicts." Oeyser-Marion  Qold-Mln. 
Co.  V.  Stark.  108  Fed.  558,  560,  45  CCA 
467.  58    I,RA    684. 

[a]  ZuTalid  sal*. — (1)  Where 
stock  belonging  to  an  estate  is  or- 
dered sold  by  the  court,  but  the  sale 
Is  void  and  the  corporation,  having 
knowledge  of  the  order,  on  the  presen- 
tation  of   the    stock   by   the   vendee. 


cancels  it,  and  Issues  to  him  other 
stock  In  lieu  thereof,  without  inquir- 
ing into  the  validity  of  the  sale,  it  is 
liable  to  the  estate  for  any  loss  oc- 
casioned thereby.  Citizens'  St.  R.  Co. 
V.  Robbins,  128  Ind.  449,  26  NE  116, 
25  AmSR  446,  12  LRA  498.  (2)  Where 
an  executor's  sale  of  national  bank 
stock  Is  void  because  private  and 
made  without  authority  of  the  court, 
the  bank  is  chargeable  with  notice 
thereof,  so  that  a  transfer  of  the 
stock  on  the  bank's  books  made  by 
order  of  the  directors  passes  no  title 
to  the  purchaser,  and  does  not  protect 
the  bank  from  liability  to  those  bene- 
flcially  Interested,  although  the  execu- 
tor was  one  of  the  directors.  Weyer 
v.  Franklin  Second  Nat.  Bank,  67  ind. 
198.  (3)  Under  a  statute  requiring 
the  authority  to  an  agent  to  sell  to 
be  "express  and  special,"  a  sale  of 
stock  by  a  general  agent  of  a  stock- 
holder Is  unauthorized,  and  the  com- 
pany Is  liable  for  a  transfer  of  the 
stock  on  his  order.  Woodhouse  ▼. 
Crescent  Mut.  Ins.  Co..  86  La.  Ann. 
288. 

fb]  OertUtoktioa  of  tnuafer,— (1) 
Where  a  corporation,  having  a  cer- 
tificate of  shares  in  its  possession, 
certifles  a  transfer  of  those  shares  to 
a  proposing  transferee,  no  duty  Is 
thrown  on  the  corporation,  with  re- 
gard to  the  custody  of  the  certlll- 
cate,  toward  any  person  other  than 
the  proposing  transferee  or  any  i>er- 
son  claiming  through  him.  Longman 
V.  Bath  Electric  Tramways,  Ltd., 
[1905]  1  Ch.  646.'  (2)  A  ^oertlflca- 
tlon"  of  shares,  under  a  custom  on 
the  English  stock  exchange  amounts 
to  no  more  than  a  representation  that 
the  transferor  has  produced  to  tbe 
person  certifying  such  documents  as 
are  apparently  in  order,  and  as  show 
on  the  face  of  them  a  prima  facls 
title  In  the  transferor  to  transfer 
the  shares  mentioned  In  the  transfer; 
it  does  not  warrant  the  title  of  the 
transferor,  or  the  validity  of  th« 
various  documents  which  establish 
his  title,  and  it  does  not  therefore 
estop  the  company  from  afterward 
denying  title  to  one  who  purchase! 
shares  on  the  faith  of  such  a  certi- 
fication, or  give  him  an  action  (Virainst 
it  for  a  careless  misrepresentation. 
Bishop  v.  Balkls  Consoi.  Co..  25  Q. 
B.  D.  512   [aft  26  Q.  B.  D.  77]. 

[c]  Qnestlon  for  pay,  under  the 
evidence,  as  the  plaintiff's  right  to 
recover  against  the  corporation  see 
Cooper  V.  Spring  Valley  Water  Co^ 
171  Cal.  168;  153  P  936. 

6B.  Brown  V.  Howard  P.  Ins.  0>., 
42  Md.  384,  20  AmR  90;  Smith  v. 
Nashville,  etc..  R.  Co.,  91  Tenn.  S21, 
18   SW  546. 

66.  Tafft  V.  Presidio,  etc.,  R  Co., 
84  Cal.  131,  24  P  486,  18  AmSR  166. 
11  LRA  126;  Vernon,  etc,  R  Co.  v. 
Washington  Tp..  48  Ind.  A.  809,  95 
NE    699. 


For  l*ta«  oaaaa.dsveIO]>nMnt8  and  ohaBf  •■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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s  person  under  a  legal  disability  such  as  an  infant, 
.  a  married  woman,  or  a  lunatie,*'  unless  it  had  no 
notice  of  such  incapacity  at  the  time  it  made  the 
transfer,  or  before  the  stock  is  acquired  by  an  inno- 
cent purchaser .°'  The  corporation 's  liability  is  based 
on  its  breach  of  an  implied  contract  to  hold  the 
stock  for  the  benefit  of  the  true  owner,  rather  than 
on  the  theory  that  it  has  committed  a  tort;'"  and 
if  a  loss  is  sustained  through  the  act  of  the  proper 
oflScer  of  the  corporation  touching  a  transfer  of  the 
shares,  arising  from  either  a  misconception  of  his 
duty  or  a  want  of  judgment,  the  corporation,  in  the 
absence  of  fraud  or  collusion  practiced  against  it, 
must  bear  the  loss,  and  it  cannot  be  put  upon  an 
innocent  transferee,'"  and  unless  the  owner  of  the 
stock  is  estopped,'^    the  corporation  is  liable,  al- 


though there  may  have  been  no  actual  fault  on  its 
part,'^  and  although  its  officer  acted  without  fraud 
or  collusion.'*  Where,  however,  the  corporation  acts 
without  notice  of  any  adverse  claim  to  the -stock,  it 
cannot  be  held  to  such  liability.'^  A  transfer  com- 
pelled by  legal  proceedings  subjects  the  corporation 
to  no  liability.'^ 

[i  1175]  b.  Transfer  on  Forged  or  Altered  As- 
signment or  Power  of  Attorney.  Where  the  corpora- 
tion, pursuant  to  a  forged  assignment  or  power  of 
attorney,  cancels  a  person's  certificate  and  issues  an- 
other in  lieu  thereof  to  some  other  person,  the  owner 
is  not  thereby  deprived  of  his  o.wnership  of  the 
shares,"  and  unless  he  is  estopped  by  his  own  acts 
of  negligence,"  the  corporation  is  liable  to  him  as 
for  a  conversion  of  the  shares,'"   or  may  be  eom- 


[a]  ZUastnitlon.— Where  an  at 
tomey  in  fsict  for  a  stockholder  pre-, 
sents  a  certificate  of  stock  for  trans- 
fer with  the  power  of  attorney 
authorising  him  to  transfer  It,  the 
fact  that  the  officers  of  the  corpora- 
tion fall  to  require  an  Indorsement 
of  the  certificate,  either  by  the 
stockholder  or  by  the  attorney,  before 
transfer  to  him,  renders  the  corpora- 
tion liable  for  conversion  of  the  stock. 
Talf t  V.  Presidio,  etc.,  R.  Co.,  84  CaL 
ISl.  24  F  436,  18  AmSR  186,  11  LRA 
12S  [aS  In  bane  3  Cal.  TJnrep.  Cas. 
162,    22    P   486]. 

87.  Blgrby  T.  Atlanta,  etc,  R.  Co., 
119  Ga.  685,  46  SB  827;  Chew  v.  BalU- 
more  Bank,  14  Md.  299;  Merrlam  v. 
Boston,  etc.,  R.  Co.,  117  Mass.  241; 
Smith  V.  Nashville,  etc.,  R.  Co.,  91 
Tenn.    221,   18   SW   646. 

[a]  A  Md*  of  oMpomte  atoAk  by 
ft  mlaor.  If  not  on  its  face  manifestly 
injurious  to  ber.  Is  merely  voidable  at 
her  election;  and  the  corporation, 
being  bound  to  make  transfer  to  the 
purdhaser  if  the  sale  has  not  been 
avoided  at  the  time  it  Is  demanded. 
Is  not  liable  for  any  loss  reaultlnx 
from  the  sale  and  transfer.  Smith 
V.  Nashville,  etc,  R.  Co.,  81  Tenn. 
281,  18  SW  646. 

[b]  bMkss.— A  married  woman, 
who,  without  the  consent  of  her  hus- 
band or  of  a  judge  of  a  court  of  rec- 
ord, transfers  corporate  stock  owned 
by  her,  is  not  guilty  of  laches  In  fall- 
ing to  sue  for  the  recovery  of  the 
stock  until  six  years  after  the  trans- 
fer, where  she  brought  the  suit  within 
eighteen  months  after  being  informed 
of  its  invalidity,  and  where  she  was 
nnder  coverture  during  the  entire 
time  between  the  transfer  and  the 
commencement  of  the  suit.  Merrlam 
T.  Boston,  etc,  R.  Co.,  117  Mass.  241. 

68.  Bigby  V.  Atlanta,  etc,  R.  Co., 
119  Qa.  68S,  46  SB  827. 

68.  New  Tork,  etc.,  R.  Co.  v. 
Schuyler.  84  N.  T.  SO  [mod  38  Barb. 
5341;  Chapman  v.  Charleston  City 
Council,  28  S.  C.  373,  6  SE  158,  IS 
AmSR  681;  Baker  V.  Wasson,  63  Tex. 
160. 

[al  XUnstratlon.,— Where  certifi- 
cates of  stock  Issued  by  a  muniolpal 
corporation  provide  that  the  debt 
evidenced  thereby  Is  transferable 
only  at  a  certain  place  and  In  a  cer- 
tain manner,  a  transfer  of  the  stock 
allowed  by  the  corporation  contrary 
to  such  provision  is  a  breach  of  con- 
tract, and  not  a  tort.  Chapman  v, 
Charleston  City  Council,  28  S.  C.  S7t, 
•   SB  168,   13  AmSR  681. 

70.  Hodges  V.  Planters'  Bank.  7 
GUI  &  J.  <Md.>  306;  Albert  v.  Balti- 
more Sav.  Bank,  1  Md.  Ch.  407;  New 
Tork,  etc.,  R.  Co.  v.  Schuyler,  84  N. 
T.   to  [mod   38  Barb.   634J. 

71.  Leurey  V.  Baton  Rouee  Bank, 
131  I>a.  30,  68  S  1022,  AnnCasl»13B 
1168;  Pottsvllle  Bank  v.  MlnersvlUe 
Water  Co.,  211  Pa.  666,  61  A  119; 
Pennsylvania  R.  Co.'s  App.,  86  Pa.  80. 

73.  tJ.  S. — Western  Union  Tel.  Co. 
V.  Davenport,  97  V.  B.  869,  24  L.  ed. 
1047. 

L<a. — Leurey  v.  Baton  Rouge  Bank, 
131  La.  80,  68  8  1022,  AnnCasl913E 
1168. 

Md. — Chew  V.   Baltimore  Bank,   14 


Md.  299. 
Oh. — Cleveland,  etc,  R.  Co.  v.  Rob- 

bins,  86  Oh.  St.  483,  600. 

Utah. — Rasmussen  v.  Sevier  Val- 
ley Canal  Co..  40  Utah  371,  121  P  741. 

73.  Duncan  v.  Jaudon,  16  Wall> 
(U.  S.)  165,  21  L.  ed.  142;  Lowry  v. 
Commercial,  etc..  Bank,  15  F.  Cas. 
No.  8,681,  Taney  310;  Loring  v.  Salis- 
bury Mills,  126  Mass.  138;  Fisher  v. 
Brown,  104  Mass.  259,  6  AmR  235; 
Shaw  V.  Spencer,  100  Mass.  382,  97 
AmD  1D7,  1  AmR  116;  Atkinson  v. 
Atkinson,  8  Allen  (Mass.)  15;  Bayard 
V.  Farmers',  etc.  Bank.  62  Pa.  282. 

7*.  Coa-ia  v.  tioulsvllle,  etc.,  R. 
Co.,  92  Kv.  263,  17  SW  564,  13  KyL 
657^  Hughes  v.  Drovers',  etc.,  Nat. 
Bank,  8«  Md.  418,  38  A  936:  Loring 
V.  Salisbury  Mills,  126  Mass.  138:  Mil- 
ler V.  niinois  Cent.  R.  Co.,  24  Barb. 
(N.  Y.)  312;  Hawes  v.  Gas  Consum- 
ers' Ben.  Co.,  12  NTS  924  [rev  on 
olher  grounds  9'NYS  490]. 

[a]  Thns  (Da  corporation  which 
in  good  faith  accepts  the  surrender 
of  old  stock  certificates  from  one 
holding  a  power  of  attorney  authoriz- 
ing him  to  transfer  them,  and  is- 
sues new  certificates  to  the  purchas- 
ers, is  not  liable  for  the  stock  to  the 
owners,  although  such  attorney  sur- 
reptitiously obtained  possession  of 
the  stock  and  converted  the  proceeds 
to  his  own  use.  Coats  v.  Louisville, 
etc.  R.  Co..  92  Ky.  263,  17  SW  664,  13 
KyL  657.  (2)  Where  In  an  action  to 
recover  certain  shares  of  stock,  in 
which  the  coriroratlon  was  made  a  de- 
fendant, judgment  was  rendered  for 
plalntlfll  against  the  Other  defendants 
for  the  stock  or  its  value,  and  re- 
straining the  corporation  from  dis- 
posing of  or  transferring  the  stock, 
but  no  interim  injunction  had  Issued, 
and  before  the  judgment  the  stock 
had  been  transferred  from  the  otl)er 
defendants  on  the  books  of  the  cor- 
poration, an  assignee  of  the  judg- 
ment could  not,  in  an  action  thereon 
against  the  corporation,  recover  from 
It  the  stock  or  its  value.  Hawes  v. 
Gas  Consumers'  Ben.  Co.,  12  NTS  924 
[rev  9  NTS  490]. 

78,  Dewing  v.  Perdlcarles,  96  U. 
S.  193.  24  L.  ed.  664;  Frledlander  v. 
Slaughter  House  Co.,  31  La.  Ann.  523; 
Gamble  v.  IJawson,  67  Wash.  72,  120 
P  1060,  AnnCaal913D  501. 

76.  Crocker  v.  Old  Colony  R.  Co., 
137  Mass.  417;  Pennsylvania  Co.  v. 
Franklin  F.  Ins.  Co.,  5  Pa.  Dlst.  323. 
And  see  cases  infra  note  79. 

77,  Sewall  v.  Boston  Water  Power 
Co.,  4  Allen  (Mass.)  277,  81  AmD  701; 
Wiechers  v.  Central  Trust  Co.,  80 
Hun  576.  30  NTS  595;  Pennsylvania 
Co.  V.  Franklin  F.  Ins.  Co.,  181  Pa 
40,-  37  A  191,  37  LRA  780:  Coles  v. 
Bank  of  Bngland,  10  A.  &  E.  437,  451, 
87  BCL  242,  118  Reprint  166  fcit 
Hume  V.  BoUand,  R.  &  M.  371. 
21  ECL  770,  and  Davis  v.  Bank  of 
England,  2  Blng.  898.  409.  9  ECL  629, 
130  Reprint  357  (rev  on  other  grounds 
6  B.  &  C.  186,  11  E!CL  422,  108  Re- 
print 69)  as  recognizing  this  doc- 
trfiie]. 

[a]  A0ta  not  aourUtntlBg  estop- 
peL — Notice  by  a  corporation  to  a 
stockholder  of  an  application  to  reg- 


ister a  transfer  of  his  shares  and  a 
neglect  by  the  stockholder  of  such 
notice  does  not  estop  him  from  set- 
ting up  that  his  signature  to  the 
transfer  was  a  forgery.  Barton  v. 
London,  etc..  R.  Co^,  24  Q.  B.  D.  77. 

[b]  Bapostac  ooBlldMwe  in  an- 
other.— (1)  The  mere  I  fact  that  the 
stockholder  reposes  confidence  In  an- 
other In  such  a  manner  as  to  make  it 
possible  for  hlra  to  commit  a  fraud 
upon  third  persons  and  upon  the  cor- 
poration, by  means  of  executing  a 
forged  transfer  of  the  shares,  does 
not  make  the  loss  thereby  entailed 
the  natural  or  probable  result  of  the 
confidence  thus  reposed,  because  the 
forgery,  not  being  the  natural  and 
probable  consequence  of  the  negli- 
gence, but  an  unusual  and  extraor- 
dinary act.  Is,  not  the  proximate,  but 
the  remote,  consequence  of  such  neg- 
ligence. Hill  V.  C.  P.  Jewett  Pub. 
Co.,  154  Mass.  172,  28  NE  142,  26 
AmSR  280,  13  LRA  193;  England  v. 
Bank  of  England,  21  Q.  B.  D.  160; 
Swan  V.  North  British  Australasian 
Co.,  2  H.  &  C.  175,  169  Reprint  73,  6 
ERC  140;   Bank  of  Ireland  v.  Bvans, 

6  H.  L.  Cas.  S89,  10  Reprint  960.  (2) 
The  doctrine  of  a  leading  English  case 
on  this  subject  is  that  negligence  that 
will  visit  the  stockholder  with  the 
loss  of  his  shares  must  be  something 
more  than  confiding  In  another  whose 
honesty  he  had  no  reason  to  suspect, 
but  must  be  something  that  amounts 
to  an  estoppel  or  to  a  ratification. 
Bank  of  Ireland  v.  Bvans,  6  H.  L. 
Cas.  389,  10  Reprint  950. 

[c]  Aooasa  to  certificate.  —  The 
fact  that  the  owner  kept  the  certifi- 
cate In  a  place  where  the  person  whp 
forged  the  indorsement  thereon 
could  have  access  to  it  does  not  con- 
stitute such  negligence  as  precludes 
recovery  by  him,  since  the  criminal 
act  of  forgery,  and  not  the  access  to 
the  certificate,  is  the  proximate  cause 
of  the  imposition  on  the  corporation. 
Pennsylvania  Co.  v.  Franklin  P./Ins. 
Co.,  181  Pa.  40,  87  A  191,  37  LRA 
780. 

78.  U.  S. — ^Western  Union  Tel.  <3o. 
V.  Davenport,  97  U.  S.  869,  24  L.  ed. 
1047. 

Md. — Chew  V.  Baltimore  Bank,  14 
Md.  299. 

Mass. — Pratt  v.  Boston,  etc.,  R. 
Co.,  126  Mass.  448;  Pratt  v.  Taunton 
Copper  Mfg.  Co.,  123  Mass.  110.  26 
AmR  37;  Sewall  v.  Boston  Water- 
Power  Co.,  4  Allen  277.  81  AmD  701. 
■  N.    T. — Pollock   V.    National   Bank, 

7  N.  T.  274,  67  AmD  520;  American 
Tel,  etc.,  Co.  v.  Day,  62  N.  T.  Super. 
128. 

Eng.-^Matter  of  Bahia.  etc,  R.  Co., 
L.  R.  3  Q.  B.  684:  Ashby  v.  Black- 
well,  Ambl.  503,  27  Reprint  826.  2 
Elden  299,  28  Reprint  913. 

[a]  The  ootporatloa  baa  ample 
means  to  protaet  ItaaU,  for  it  may. 
refuse  to  recognize  a  power  of  attor- 
ney until  satisfied  of  its  genuine- 
ness and  validity,  and  may  require 
the  personal  attendance  of  the  party 
for  the  purpose  of  determining  such 
questions   of  fact   as   may    give   rise 

to  disputes.    Chew  v.  BaHtlmoX: 

14  Md.  «»feigitizedby'^ 
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pelled  to  cancel  the  transfer  and  to  issue  a  new  cer- 
tificate to  him,"  although  new  certificates  in  lieu  of 
those  canceled  have  been  issued  to  bona  fide  pur- 
chasers.** 

Bights  and  liabilities  of  transferee.  One  to  whom 
a  corporation  issues  a  new  certificate  pursuant  to  a 
forged  assignment  and  power  pf  attorney  presented 
by  the  person  to  whom  the' new  certificate  is  issued 
acquires  no  rights  thereunder  as  against  either  the 
real  owner  or  the  corporation.*^  The  corporation  is 
not  estopped  to  deny  the  validity  of  the  new  certifi- 
cate while  it  remains  in  the  hands  of  the  person  at 
whose  request  it  is  issued,  since  such  person  is  under 
as  great  or  even  greater  obligation  to  ascertain  the 
genuineness  of  the  signature  to  the  assignment  as 
is  the  corporation."  Nor  is  the  corporation  estopped 
to  deny  the  validity  of  such  certificate  by  reason  of 
the  fact  that  it  has  paid  dividends  to  the  person  to 
whom  the  certificate  was  issued  after  discovery  of 
the  forgery,  when  such  payment  is  shown  to  h&ve 
been  inadvertently  made  by  the  corporate  officers ;" 
it  may  recover  such  dividends  as  well  as  all  others 
which  have  been  paid  to  the  holder  of  the  certificate 
before  discovery  of  the  forgery.**  But  it  is  estopped 
to  deny  the  validity  of  the  certificate  if  it  has  been 
assigned  to  a  bona  fide  purchaser  from  the  person 
to  whom  it  was  issued;*'  and  if  the  new  certificate 
is   issued   to   the    assignee   named    in    the   forged 


assignment  solely  at  the  instance  of  the  person  utter- 
ing the  forged  assignment  and  without  any  interven- 
tion by  word  or  act  on  the  part  of  the  assignee,  and 
he  i^rts  with  value  because  of  his  reliance  on  the 
truth  of  the  recitals  of  the  certificate,  he  ocenpies 
as  to  the  corporation  the  same  position  as  a  bona 
fide  assignee  of  the  first  taker.** 

Remet^  of  corporation.  A  corporation  may  main- 
tain an  action  for  damages  against  a  person  who 
presents  a  forged  or  unauthorized  power  of  attorney 
to  transfer  stock,  upon  the  faith  of  which  the  cor- 
poration tr^nsf  e^  the  stock  and  suffers  loss,  although 
such  person  acted  in  good  f  aith.*^ 

[$  1176]  c.  Transfer  of  Oertificate  Held  ia 
Trnist.  Where  shares  are  transferable  only  on  the 
books  of  the  corporation,  it  is  bound  to  exercise 
reasonable  care  and  diligence  in  protecting  the  title 
of  an  equitable  or  beneficial  owner  of  its  stock 
against  an  unauthorized  transfer  thereof  by  the 
holder  of  the  legal  title  which  may  result  in  the 
loss  thereof  to  the  beneficial  owner,**  and  hence 
where  the  corporation  has  actual  or  constructive 
notice  that  shares  of  stock  are  held  in  trust,  and  it 
knowingly  or  negligently  permits  the  trustee  to 
make  an. unauthorized  transfer  of  the  stock  on  the 
corporate  books  in  violation  of  the  trust,  it  is  liable 
for  aoy  loss  accruing  to  the  beneficial  owner  or  the 
trust  estate  therefrom,*'    without  proof  of  fraud 


fd. — Baltimore  v.  Ketchum,  57  Md. 


79.  n.  S. — St.  Romea  v.  Iievee 
Steam  Cotton-Press  Co.,  127  TJ.  S. 
«14,  8  set  1335.  32  L.  ed-  289. 

111. — Chicago  Bdison  Co.  v.  Fay, 
184  III.  323,  45  NK  634  [all  62  111.  A. 

"Ik, 
23 

Mass. — Pratt  v.  Boston,  etc.,  R, 
Co.,  128  Mass.  443;  Pratt  v.  Taunton 
Copper  Mfg:.  Co.,  123  Mass.  110, 
25  AmR  37. 

Mo. — Withers  v.  Lafayette  County 
Bank,  67  Mo.  A.  116. 

N.  T. — Weaver  v.  Barden,  49  N.  T. 
286  [rev  3  Lans.  338];  Pollock  v.  Na- 
tional Bank,  7  N.  Y.  274,  67  AmD 
620. 

Pa. — Pennsylvania  Co.  v.  Franklin 
F.  Ins.  Co.,  181  Pa.  40,  37  A  191,  37 
LRA  780;  Fearon  v.  Creely,  2  WklyNC 
363. 

Bne. — Barton  v.  London,  etc.,  R. 
Co.,  24  Q.  B.  D.  77;  Midland  R.  Co. 
V.  Taylor,  8  H.  L.  Cas.  751,  11  Re- 
print 624;  Swan  v.  North  British 
Australasian  Co.,  7  H.  &  N.  603,  168 
Reprint  611  Jaff  2  H.  &  C.  176, 169  Re- 
print 73,  6  BRC  140]. 

Israance  of  aaw  oertHlort—  rener- 
ally  see  supra  (  1048. 

80.  Chicago  ISdlson  Co.  v.  Fay,  62 
III.  A.  65  [aff  164  111.  323.  45  KB  634]. 

81.  See  cases  Infra  notes  82-86. 
Bona  ffld*  norohasar  reaarally  see 

Infra  {  1186. 

83.  Hambleton  v.  Central  Ohio  R. 
Co.,  44  Md.  561;  Brown  v.  Howard  F. 
Ins.  Co.,  42  Md.  384,  20  AmR  90;  Bos- 
ton, etc.,  R.  Co.  V.  Richardson,  185 
Mass.  473;  Trimble  v.  Wollman,  71 
Mo.  A.  467:  Lontrman  v.  Bath  Blectrlc 
Tramways,  Ltd.,  [1905]  1  Ch.  646; 
Slmra  V.  Anglo-American  Tel.  Co..  5 
Q.  B.  D.  188;  Hlldyard  v.  South-Sea 
Co.,  2  P.  Wms.  76,  24  Reprint  647.  But 
see  Aahby  v.  Blackwell,  Ambl.  50J, 
27  Reprjnt  326,  2  Eden  299,  28  Re- 
print 913  (holding  the  corporation 
estopped). 

[a]  Tranifaree  •stopped.  —  A 
transferee  who  has  stock  transferred 
at  his  request,  and  at  the  time  of  the 
transfer  tells  the  transfer  oflflcer 
that  he  had  bouRht  and  paid  for  It, 
•  cannot  subsequently  assert,  as 
acralnst  the  corporation,  that  he  pur- 
chased the  stock  on  the  faith  of  the 
transfer  on  the  corporation's  books. 
Trimble  v.  Wollman.  71  Mo.  A.  467. 

83.  Hambleton  v.  Central  Ohio  B. 
Co.,  44  Md.  651. 


v.   Wollman,   71   Mo. 


'  8^     Brown  v.  Howard  F.  Ins.  Co., 
42  Md.  384.  20  AmR  90. 

Blfht  to  dlTtdanda  ruierally  see 
Infra  S!  1241-1245. 

85.  U.  S. — Moores  v.  Citizens'  Nat. 
Bank,  111  U.  S.  156,  4  SCt  345,  28  L. 
ed.  385. 

Md. — Metropolitan  Sav.  Bank  v. 
Baltimore.  63  Md.  6. 

Mass. — Boston,  etc.,  R.  Co.  v.  Rich- 
ardson, 135  Mass.  473;  Machinists' 
Nat  Bank  v.  Field,  126  Mass.  345. 

Mich.  —  Mandlebaum  v.  North 
American  MIn.  Co.,  4  Mich.  466. 

N.  T. — New  York,  etc.,  R.  Co.  v. 
Schuyler,  34  N.  Y.  30  [mod  38  Barb. 
634]. 

Ene, — ^Matter  Of  Bahia,  etc.,  R.  Co., 
Ltd.,Tij.  R.  3  Q.  B.  584;  Shaw  v.  Port 
Philip,  etc..  Gold  MIn.  Co.,  Ltd.,  13 
Q.  B.  D.  103;  Slmm  v.  Anglo-Ameri- 
can Tel.  Co.,  6  Q.  B.  D.  188;  Davis  v. 
Bank  of  England,  2  Blng.  393,  9  BCL 
629,  180  Reprint  357  [rev  on  other 
grounds  6  B.  &  C.  186,  11  EC;^  422, 
108    Reprint   69]. 

Bona  fide  .  pnroliasera  ffUMraUy 
see   Infra   Si    1186-1190 

36.     Trimble 
A.  467. 

87.  Hambleton  v.  Central  Ohio  R. 
Co.,  44  Md.  551;  Austin  Towboat  Co. 
V.  Medford  Nat.  Bank,  (Mass.)  121 
NE  491;  Boston,  etc.,  R.  Co.  v.  Rich- 
ardson, 136  Mass.  473;  Lake  Superior 
Corp.  v.  Rebre,  85  Pa.  Super.  379; 
Sheffield  v.  Barclay,  [1905]  A.  C. 
392,  2  BRC  514  [rev  (1903)  2  K.  B. 
580].  But  see  Kempner  v.  WalUs,  2 
Tex.  A.  Civ.  C^as.  {  684  (holding  that, 
where  a  guardian  borrowed  money 
for  his  Individual  use,  and  pledged 
stock  belonging  to  his  ward  as  se- 
curity therefor,  and  thereafter  the 
stock  was  Illegally  transferred  by 
the  company  to  the  pledgee,  and  In 
an  action  by  the  ward  the  company 
was  held  liable  for  the  amount  of 
the  stock,  and  the  pledgee  made  no 
representations  to  the  company  as  to 
the  validity  of  the  transfer,  but 
merely  presented  the  certificate,  the 
pledgee  was  guilty  of  no  wrong  mak- 
ing him  liable  to  the  company  for 
the  amount  of  the  Judgment  obtained 
against  It  by  the  ward. 

[a]  ImpUea  wamuity. — Although 
a  forged  transfer  of  corporate  stock 
and  power  of  attorney,  purporting 
to  be  signed  by  the  stockholder,  are 

g resented  for  transfer   In  good  faith 
y  a   purchaser,  the  company  which 


issued  new  certificates  on  their  faith 
has  a  right  of  action  against  the 
purchaser  on  Implied  warranty  that 
the  transfer  of  stock  Is  valid,  not  on 
any  contract  of  indemnification.  Bos- 
ton Towboat  C^.  V.  Medford  Nat. 
Bank,  (Mass.)  124  NE  491.  But  see 
Sheffield  v.  Barclay,  [1906]  A.  C.  J92, 
2  BRC  514  [rev  (1903)  2  K.  B.  580] 
(holding  the  right- to  rest  on  an  Im- 
plied contract  to  indemnify). 

[b]  Tlie  awanur*  of  damages  In 
an  action  by  a  corporation  against 
one  to  whom  a  certificate  of  stock 
based  on  a  forged  power  of  attorney 
has  been  Issued,  defendant  having 
acted  in  good  faith.  Is  the  costs  and 
expenses,  not  Including  counsel  fees, 
of  a  suit  brought  against  the  corpor- 
ation by  the  person  whose  name  was 
forged,  the  transferee  under  the 
forgery  having  refused  to  defend, 
together  with  the  amount  paid  by 
the  corporation  to  replace  the  stock, 
and  the  dividends  which  the  corpora- 
tion has  been  compelled  to  pay.  Bos- 
ton, etc.,  R.  Co.  v.  Richardson,  115 
Mass.   473. 

88.  Wooten  V.  Wilmington,  etc 
R.  Co..  128  N.  C.  119,  38  SE  298,  S« 
LRA  615;  Bayard  v.  Farmers',  etc.. 
Bank,  52  Pa.  232;  Peck  v.  Providence 
Gas  Co.,  17  R  I.  275,  21  A  543,  23  A 
967,  16    LRA  643;    Caullcins  v.   Mem- 

§hl8  Gas-Llght  Co.,  85  Tenn.  683,  4 
W  287,  4  AmSR  786.  And  see  cases 
Infra  note  89. 

sa.  U.  S.  —  Geyser-Marlon  (Jold- 
Mln.  Co.  V.  Stark.  106  Fed.  668,  45 
(X;A  467,  63.  LRA  684;  Lowry  v.  CJom- 
merclal,  etc..  Bank,  16  F.  C;as.  No. 
8,681,    Taney   310. 

CeA. — Brewster  v.  Hartley,  37  Cal. 
16,  99  AmD  237. 

Ind. — Weyer  v.  Franklin  Second 
Nat.  Bank,  57  Ind.    198. 

La. — Leurey  v.  Baton  Rouge  Bank, 
131  La.  30,  68  S  1022.  AnnCasl918C 
1168. 

Md.  —  Baltimore  Trust  Co.  T. 
George's  Creek  Coal,  etc.,  Co.r  119  Hd. 
21,  85  A  949;  Hughes  v.  Drovers', 
etc.,  Nat.  Bank,  86  Md.  418,  38  A  936; 
Marbury  v.  Ehlen,  72  Md.  206,  19  A 
648,  20  AmSR  467;  Stewart  v.  Fire- 
men's Ins.  (30.^63  Md.  664;  Farmers', 
etc..  Bank  v.  Wayman,   6   Gill   336. 

Mass. — Lorlng  v.  Salisbury  Mills, 
126  Mass.  138;  Atkinson  v.  Atkinson, 
8    Allen   16. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Hum- 
phries, 7   S  622. 


For  later  oases,  dsvalopiiMnts  and  6hmnfu  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  eollusion  on  the  part  of  the  corporation,""  pro- 
vided its  negligence  is  the  proximate  cause  of  the 
loss  sustained."''  This  liability  of  the  corporation 
cannot  be  defeated  by  a  local  custom  to  the  con- 
trary,"* nor  by  the  fact  that  the  corporation  eon- 
salted  counsel  before  making  the  transfer,"'  or  that 
the  beneficiary  of  the  trust  has  received  part  satis- 
faction from  the  trustee  ;**  nor  will  the  mere,  lapse 
of  time  before  the  transfer  in  fraud  of  the  cestui' 
qne  trust  affect  -its  liability."^  To  protect  itself 
against  such  liability,  the  corporation  has  a  right  to 
refuse  a  transfer  of  stock  held  in  trust  until  the 
terms  of  the  trust  are  submitted  to  its  legal  adviser."* 
The  corporation,  however,  is  not  liable  for  trans- 
ferring shares  where  it  has  no  notice,  actual  or  con- 
stmetive,  that  they  are  held  in  trust  by  the 
assignor;"'  nor,  where  it  acts  in  g^>od  faith,  is  it 
liable  for  failure  to  inquire  into  the  purposes  for 
which  a  transfer  is  made  by  one  in  whosp  name  the 
title  to  shares  stands  and  who  has  a  full  and  oonv- 


plete  power  of  disposition  over  such  shares,  although 
it  is  known  that  he  holds  them  in  a  fiduciary  capac- 
ity."* It  has  also  been  held  that  the  corporation  is 
not  liable  to  the  cestui  que  trust,  even  though  it  has 
knowledge  of  the  breach  of  trust,  if  the  transferee 
to  whom  it  makes  the  transfer  and  issues  a  new  cer- 
tificate is  entitled  to  be  protected  as  an  innocent 
holder."" 

When  corporation  chargeable  vriih  notice  of  tmst. 
Where  an  assignment  of  shares  standing  bn  the  cor- 
poration records  in  the  name  of  a  deceased  person, 
executed  by  a  person  purporting  to  act  as  executor  of 
such  deceased  person,  is  presented  to  the  corpora- 
tion for  registration  or  transfer  on  its  books,  the 
corporation  is  chargeable  with  notice  that  the  dece- 
dent left  a  will  as  well  as  with  knowledge  of  its  con- 
tents and  of  any  trust  of  such  shares  created  thereby; 
anct  it  is  liable  for  permitting  a  transfer  which  is  in 
violation  of  thp  terms  of  a  trust  created  by  the  will.^ 
If  the  transfer  by  the  executor  is  ihade  apparently  in 


N.  C. — Baker  v.  Atlantic  Coast 
Line  R.  Co.,  173  N.  C.  365,  92  SB 
170,  LRA1917E  266;  Wooten  v.  Wil- 
mington, etc.,  R.  Co.,  128  N.  C.  119, 
38  SB  298,  56  LRA  6lS;  Cox  v.  First 
Nat.  Bank,  119  N.  C.  302,  26  SB  22. 

Pa. — In  re  Bohlens,  76  Pa.  804; 
Bayard  v.  Farmers',  etc..  Bank,  62 
Pa.r  232. 

R.  I.-^Peck  V.  Providence  Gas  Co., 
17  R.  I.  275,  21  A  643,  23  A  967,  IS 
LRA  643;  Peck  v.  Bank  of  America, 
16   R.  I.  710.  19  A  369,  7  LRA   826. 

S.  C. — Chapman  v.  Charleston  City 
Council,  28  S.  C.  373,  6  SE  168,  13 
AmSR  681;  Webb  v.  OranitevlUe 
Mfg.  Co.,  11  S.  C.  396,  82  AmR  479; 
Marwood  v.  Southwestern  Railroad 
Bank.  6  S.  C.  379. 

Tonn. — Read  v.  Cumberland  Tel., 
etc.  Co..  93  Tenn.  482,  27  SW  660; 
Caulklns  v.  Memnhls  Oas-Llght  Co., 
85  Tenn.  688,  4  SW  287,  4  AmSR  786. 

Tex. — Kempner  v.  WalUs,  2  Tex.  A. 
Civ.   Cas.   S   684. 

Que. — Acer  v.  Percy,  24  Que.  Super. 
378. 

[aj  IUn»tration».  (1)  A  corpora- 
tion permitting-  stock  held  by 
trustees  to  be  transferred  without 
authority  from  the  will  creating  the 
trust,  or  from  the  court  having  juris- 
diction thereof,  under  circumstances 
making  the  corporation  chargeable 
with  knowledge,  will  be  compelled  to 
make  good  the  loss  to  the  trust 
estate  oy  the  conversion  to  their  own 
use  by  the  trustees  of  the  proceeds 
of  the  stock  so  transferred.  Stewart 
v.  Firemen's  Ins.  Co.,  63  Md.  564.  (2) 
Where  a  corporation  transfers  shares 
upon  '  an  executor's  request  to 
legatees  whose  interest  would  be 
terminated  by  their  death  without 
Issue,  and  subsequently  transfers 
such  shares  upon  the  legatees' 
request,  it  is  liable  for  their  value 
upon  the  legatees  dying  without 
issue.  Baker  V.  Atlantic  Coast  Line 
R.  Co.,  173  N.  C.  366,  92  SE  170,  LRA 
191 7E  266. 

[b]  Banaflolary  receiving  full 
banaflt. — Where  snares  of  stock  ol  a 
person  deceased  in  which  his  minor 
children  are  entitled  to  a  share  are 
Irregularly  transferred  to  the  widow 
Individually,  without  any  authoriza- 
tion having  been  obtained  for  the 
/transfer,  but  the  widow  uses  the 
shares  In  good  faith,  and  to  the  best 
advantage  of  the  minors,  in  settling 
debts  of  the  estate,  which  is  virtually 
insolvent;  as  the  children  benefit  to 
the  full  value  of  the  shares,  or  more. 
If  they  make  no  offer  of  restitution 
ot  such  benefit,  they  have  no  claim 
against  the  transferor,  or  against  the 
company  Itself,  to  recover  the  shares 
or  their  value.  Acer  v.  Percy,  24 
Que.   Super.    378. 

Sa  Loring  v.  Salisbury  Mills,  125 
Mass    138 

•1.'  Smith  V.  Nashville,  etc.,  R. 
Co..  91  Tenn.  221.  18  SW  646. 

M.  Qeyser-Marlon  Gold-Mln.  Co. 
▼.   Stark.  106  Fed.  658,   45  CCA  467, 

[14  0.  J.— ei 


53    LRA    684. 

[a]  XUnstration.  —  A  corporation 
which  transfers  its  stock,  the  rec- 
9ri  and  certificate  of  ownership  of 
which  Is  In  the  name  of  a  certain 
person  as  trustee,  without  any  Inquiry 
for  the  cestui  que  trust  or  for  his 
assent  to  the  transfer,  cannot  defeat 
Its  liability  to  him  on  the  ground  of 
a  custom  among  brokers  to  carry  In 
their  names  as  trustees  the  stock  of 
third  persons,  and  to  transfer  It  with- 
out the  consent  of  their  cestuis  que 
trustent,  since  a  local  custom  which 
changes  the  obligations  of  the  rela- 
tion of  two  parties  to  each  other  is 
Inoperative,  unless  known  and  as- 
sented to  by  both.  Geyser-Marion 
Gold-Mln.  Co.  V.  Stark,  106  Fed.  668, 
46  CCA   467,  63  LRA  684. 

93.  Caulklns  v.  Memphis  Gas- 
Llght  Co.,  85  Tenn.  683,  4  SW  287, 
4   AmSR   786. 

[a]  Illuatxatlon, — ^The  fact  that 
the  company  consulted  counsel  be- 
fore making  the  transfer  to  the  pur- 
chasers does  not  protect  It  from 
liability,  where  there  is  no  evidence 
as  to  what  facts  were  communicated, 
or  what  records  exhibited,  to  the 
attorney,  upon  which  he  based  his 
opinion,  and  it  appears  that  the  com- 
pany had  examined  the  will.  Caul- 
klns V.  Memphis  Gas-Llght  Co.,  86 
Tenn.  683,  4  SW  287,  4  AmSR  786. 

94.  Loring  v.  Salisbury  Mills,  125 
Mass.   138. 

96.  Marbury  v.  Ehlen,  72  Md.  106, 
19  A  648,  20  AmSR  467. 

96.  Bayard  v.  Farmers',  etc..  Bank. 
52   Pa.    232. 

Jnstiflable  ref naal  of  traasf ar  fan- 
ataUy  see  supra  S{  1169-1161. 

97.  Albert  v.  Baltimore.  2  Md.  168 
[rev  1  Md.  Ch.  407]:  Smith  v.  Nash- 
ville, etc..  R.  Co.,  91  Tenn.  221,  18 
SW   546. 

98.  v.  8. — ^Wallace  v.  Holmes,  29 
F.  Cas.  No.  17,100,  9  Blatchf.  66. 

Md. — Hughes  v.  Drovers',  eta, 
Nat.  Bank,  86  Md.  418,  38  A  936;  Al- 
bert v.  Baltimore,  8  Md.  169  [rev  1 
Md.    Ch.   407]. 

Mass. — Crocker  v.  Old  Colony  R. 
Co.,  137  Mass.  417;  Hutchlns  v.  State 
Bank,  12  Mete.  421. 

N.  T.— Pearse  v.  Nat.  Lead  Co.,  162 
App.  Dlv.  766,  147  NTS  989;  Field  V. 
SchiefCelln,  7  Johns.  Ch.  160,  11  AmD 
441. 

N.  C. — Wooten  v.  Wilmington,  etc.. 
R  Co.,  128  N.  C  119,  38  SE  298,  56 
LRA    615. 

Pa, — Bayard  ▼.  Farmers',  etc., 
Bank,    62    Pa.    282. 

R.  I. — Peck  V.  Providence  Gas  Co.. 
17  R  I.  275,  21  A  643,  23  A  967,  16 
LRA  643. 

S.  C. — Campbell  v.  Charleston  Bank, 
3   S.  C.   384. 

[a]  Tha  Xagllsh  oonrta  have 
adopted  this  view  in  oases  growing 
out  of  the  duties  of  the  bank  of  Eng- 
land as  transfer  agent  of  shares  in 
the  public  funds.  Franklin  v.  Bank 
of  EnglGuid,  9  B.  &  C.  156.  46  EngCh 


611,  17  ECL  78,  109  Reprint  68;  Fow- 
ler V.  Chnrchlll,  11  M.  &  W.  B7,  168 
Reprint  714;  Bank  of  England  y. 
Lunn,  16  Ves.  Jr.  569,  33  Reprint  870; 
Bank  of  England  v.  Parsons,  5  Ves. 
Jr.  665,  31  Reprint  794;.Hartga  v. 
Bank  of  England,  S  Ves.  Jr.  66,  80 
Reprint  891. 

lb]  muBtratloaa^— (1)  A  corpora- 
tion, recording  the  transfer  of  a 
certificate  of  stock  made  by  an  exe- 
cutor as  collateral  for  a  debt  of  a 
son  of  the  deceased,  the  executor's 
power  of  disposition  not  being  limited 
by  the  will,  is  protected,  although 
the  act  of  the  executor  is  fraudu- 
lent.  Crocker  v.  Old  Colony  R.  Co., 
137  Mass.  417.  (2)  Where  a  testator 
devises  to  his  wife  certain  shares  in 
a  bank  not  to  be  disposed  of  "unless 
her  comfort  should  require  it."  and 
she  sells  the  shares,  the  bank  is  not 
bound  to  see  to  the  application  of 
the  proceeds,  nor  to  decide  whether 
her  comfort  required  the  sale.  Hut- 
chins  V.  State  Bank,  12  Mete.  (Mass.) 
421.  (8)  Where  a  corporation  trans- 
fers to  bona  fide  purchasers  shares 
of  stock  standing  in  the  name  of  a 
testator,  on  a  certificate  of  the  judge 
of  probate  that  the  executor  has 
leave  to  sell  and  transfer  them,  and 
there  is  no  fraud,  complicity,  tor 
knowledge  on  Its  part  of  any  design 
by  the  executor  to  convert  the  pro- 
ceeds to  a  use  inconsistent  with  the 
will,  it  is  not  liable  to  the  estate. 
Campbell  v.  Charleston  Bank,  3  S.  C. 
384. 

ITotlva  for  tnuisf sr  as  axeasa  for 
rafnslag  to  make  tnuufar  see  supra 
i    1160. 

99.  Smith  v.  Nashville,  eta,  R. 
Co.,  91  Tenn.  221.  18  SW  646. 

[a]  Baason  for  mla.— '"The  lia- 
bility of  the  corporation  .  .  .  for 
recording  of  transfers  made  in  breach 
of  trust  depends  very  much  upon  the 
position  of  the  purchaser.  If  he  has 
acquired,  before  transfer  on  tha 
books,  a  perfaot  title  to  the  stock, 
free  from  all  claims  on  the  part  of 
the  cestui  qua  trust,  the  breach  of 
trust  Is  complete  before  the  corpora- 
tion is  asked  to  transfer,  and  when 
It  records  the  transfer  tite  corpora- 
tion Is  merely  doing  what  it  is  bound 
to  do,  and  is  not  helping  tha  trustee 
to  commit  the  breach  of  trust.  The 
corporation  can  therefore  incur  no 
liability  to  the  cestui  que  trust  by 
recording  a  transfer  to  a  bona  Ada 
purchaser  for  value,  unless  there .  la 
a  regulation  making  the  stock  trans- 
ferable only  on  the  books,  and  un- 
less that  regulation  can  -be  so  con- 
strued that  the  act  of  the  corpora- 
tion is  necessary  to  pass  the  title.' " 
Lowell  Transfer  of  Stocks  !  153  [quot 
Smith  -n  Nashville,  etc.,  R  Co.,  91 
Tenn.   221.  234,  18   SW  6461. 

1.  Marbury  v.  Ehlen,  72  Md.  206, 19 
A  648,  20  AmSR  467;  Stewart  v.  Fire- 
men's Ins.  Co.,  53  Md.  564;  Allen  v. 
Globe  Ins.  Co..  10  Oh.  Dec  (Reprint) 
204.  19  ClnoLBul  198;  Pack  v.  Ib'PYl- 
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tlie  oourse  of  administration,  the  corporation  is  not 
liable  unless  it  has  reasonable  ground  to  believe  that 
the  executor  intends  unlawfully  to  divert  the  shares 
from  the  purposes  of  the  trust  declared  in  the  will, 
and  not  for  the  purpose  of  paying  debts ;'  but  where 
the  transfer  is  to  a  legatee  under  the  will,  it  is  bound- 
to  ascertain  whether  such  person  is  taking  as  a  pur- 
chaser or  under  the  will,  and  in  the  latter  case  must 
make  the  transfer  in  accordance  with  the  terms  of 
the  will,^  and  where  an  executor  proposes  to  transfer 
stock  after  the  expiration  of  the  time  limited  by  law 
for  the  settlement  of  estates,  it  is  notice  to  the  cor- 
poration that  the  transfer  is  probably  not  to  raise 
money  for  debts  or  legacies.*  Where  shares  stand  in 
the  name  of  a  person  as  ' '  executor, "  "  guarditbi, ' '  or 
"trustee,"  there  is  a  legal  presumption  that  he  holds 
in  a  fiduciary  capacity  and  without  the  power  of 
disposition,  unless  that  power  is  given  by  the  terms 
of  the  trust  or  by  the  assent  of  the  cestui  que  trust, 
and  the  corporation  is  liable  for  a  transfer  made  by 
such  person  in  violation  of  his^  trust  if  by  the  exer- 
cise of  reasonable  care  it  could  have  prevented  it.' 

Liability  to  creditors.    The  fact  that  an  executrix 
fraudulently  appropriates  stock  to. the  prejndiee  of 

9.     Leurey   v.   Bafph~Roug;e""Bafik, 


creoiiors,  and  that  the  corporation  permits  ber  to 
sell  it,  knowing  of  the  pending  administration,  shows 
no  liability  of  the  corporation  'to  the  creditors." 
,  Transfer  by  third  person.  Where  a  third  person 
causes  to  be  made  to  the  beneficiary  such  a  transfer 
of  stock  as  a  court  of  equity  would  order  on  a  proper 
application,  it  will  be  valid  as  against  the  trustee, 
although  made  without  authority.^ 

[$  1177]  d.  Bemedies.  Where  a  corporation 
permits  an  erroneous  or  wrongful  transfer  of  stock, 
it  may  be  compelled  to  replace  it  if  there  are  other 
shares  within  its  control,*  or,  if  there  are  no  other 
shares  within  its  control,  it  must  respond  in  dam- 
ages." The  person  whose  stock  is  wrongfully  trans- 
ferred may,  at  his  election,  resort  to  either  a  legal 
or  equitable  remedy.*"  He  may  treat  the  wrongful 
transfer  as  a  conversion  and  maintain  an  action  at 
law  against  the  corporation  for  damages,**  or,  if 
he  so  elects,  he  may  maintain  a  bill  in  equity  to 
compel  the  corporation  to  cancel  the  wrongful  cer- 
tificates, and  to  recognize  him  as  a  stockholder  and 
issue  to  him  a  certificate  for  the  shares  wrongfully 
transferred,*'  ^r  in  the  alternative  to  pay  him  the 


denoe  Qas.  Co^  17  R.  I.  276.  21  A  643, 
23  A  967,  16  LKA  643:  Peck  y.  Bank 
of  America,  16  R.  I.  710,  19  A  369, 
7  liRA  826;  Caulkins  v.  Memphis  Gas- 
Bieht  Co..  85  Tenn.  683,  4  SW  287, 
4  AmSR  786. 

[a]  ^owladffa  of  th*  oontntta  of 
•  will  on  the  part  of  th|»  corporation 
will  be  presumed  from  Its  knowledge 
that  there  Is  a  will,  on  the  terms  of 
which  the  title  to  its  stock  Is  made 
to  depend,  as  where  It  Issues  new 
shares  on  their  face  referring  to  such 
will.  Caulkins  v.  Memphis  Gas-Liight 
Co.,  86  Tenn.  683,  4  SW  287,  4  AmSR 
786. 

9.  Lowrjr  v.  Commercial,  etc 
Bank,  16  F.  Cas.  No.  8,681,  Taney  310. 

9.  Wooten  v.  Wilmington,  etc.,  R. 
Co.,  128  N.  C.  119,  38  SB  298,  66  LRA 
616. 

4.  Peck  V.  Providence  Gas  Co.,  17 
R.  I.  275,  21  A  643,  23  A  967,  16  LRA 
648. 

5.  Oeyser-Marion  Oold-Mln.  Co.  v. 
Stark,  106  Fed.  5S8,  46  CCA  467,  68 
LRA  684;  Baltimore  Trust  Co.  y. 
George's  Creek  Coal,  etc.,  Co.,  119 
Md.  21,  86  A  949;  Marbury  v.  Elhlen,  72 
Md.  206,  19  A  648,  20  AmSR  467; 
Webb  v.  Qraniteville  Mfgr.  Co.,  11  S. 
C.  396,  32  AmR  479.  But  see  Albert 
V.  Mayor,  etc.,  of  Baltimore,  2  Md. 
169  (holding  that  the  fact  that  the 
stock  on  a  corporation's  books  once 
stood  in  the  name  of  persons  "as 
executors,"  and  was  afterward  trans- 
ferred to  themselves  "as  trustees," 
with  a  revocable  privilege  to  a  cer- 
tain person  to  draw  the  dividends, 
is  inadequate  to  afCect  the  corpora- 
tion with  notice,  and  render  it  liable 
for  the  loss  to  the  cestuis  que  trust- 
ent  for  not  dlsallowinK  the  trustee's 
transfer  of  the  stock). 

8.  Myers  v.  Martinez,  96  Miss.  104, 
48  S  29i 

Bffect'of  fmnA  in  ■*!•■  «t  stock 
C«iiex«ll7  see  supra  f  1064. 

7.  Butler  ▼.  Merchants*  In&  Co., 
14  Ala.  777. 

[a]  XUnsttstlon. — Although  a  com- 
pany on  whose  books  a  number  of 
•hares  of  Its  stock  stood  in  the  name 
of  an  Infant  permitted  a  guardian 
cestui  que  trust,  the  infant  being  a 
dry  trustee  of  the  stock,  without  any 
legal  or  equitable  inlerest  in  it,  as 
it  was  merely  doing  what  a  court  of 
equity,  upon  the  application  of  the 
company  by  a  bill  of  Interpleader, 
would  nave  directed  to  be  done,  it 
will  be  supported  against  the  infant, 
although  done  without  authority  in 
the  first  instance.  Butler  >v.  Mer- 
chants' Ins.  Co.,  14  Ala.  777. 

8.  Leurey  v.  Baton  Rouge  Bank, 
131  La.  SO,  68  S  1022,  AnnCasl913E! 
1168. 


131  La.  80,  68  S  1022,  Ann^sl913E! 
1168. 

10.  Vernon,  etc.,  R.  Co.  v.  Wash- 
ington Tp.,  48  Ind.  A.  309,  95  NE  599; 
Withers  v.  Lafayette  County  Bank,  67 
Mo.  A.  116;  Keller  v.  Eureka  Brick 
Mach.  Mfg.  Co.,  43  Mo.  A.  84,  11  LRA 
472;  State  v.  Carpenter,  61  Oh.  St.  83, 
37  NE  261,  46  AmSR  656:  Baker  v. 
Wasson,  69  Tex.  140.  And  see  cases 
infra  notes  11,  12. 

^11.  Cal. — Taftt  V.  Presidio,  etc.,  R, 
Co.,  84  Cal.  131,  24  P  436,  18  AmSR 
166,  11  LRA  126  [aff  in  luinc  22  P 
486). 

Ind. — Vernon,  etc.,  R.  Co.  v.  Wash- 
ington Tp.,  48  Ind.  A.  309,  96  NB  599. 

I*. — ^Woodhouse  v.  Crescent  Mut. 
Ins.  Co.,  36  La.  Ann.  238. 

Md. — Chew  v.  Baltimore  Bank,  14 
Md.  299;  Baltimore  v.  Norman,  4  Md. 
362;  Farmers,  etc..  Bank  v.  Wayman, 
6  Gill   386. 

Mass. — Pratt  v.  Boston,  etc.,  R.  Co., 
126  Mass.  443;  Sewall  v.  Boston 
Water  Power  Co.,  4  Allen  277,  81  AmD 
701. 

Minn. — ^Baker  v.  Marshall,  15  Minn. 
177. 

Utah. — Rasmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371.  121  P  741. 

W.  Va. — Snyder  v.  Charleston,  etc.. 
Bridge  Co.,  65  W.  Ta.  1,  63  SB  616, 
181  AmSR  947. 

And  see  cases  supra  notes  9, 10. 

[a]  Bsmana  saA  MfnsaL— Where 
a  guardian  transfers  stock  standing 
in  the  name  of  his  ward  without  an 
order  as  required  by  statute,  and  the 
corporation  cancels  the  certincate  and 
issues  others  to  transferee,  it  is  such 
a  tortious  conversion  of  the  ward's 
property  by  the  corporation  as  to 
dispense  with  the  necessity  of  de- 
mand and  refusal  before  an  action 
In  trover  against  it,  whether  or  not 
it  acted  Ignorantly  or  innocently  in 
the  transaction.  Baltimore  v.  Nor- 
man,  4  Md.   362. 

[b]  Burflm  of  proof. — The  burden 
of  showing  that  defendant  corpora- 
tion wrongfully  transferred  corpor- 
ate stock  is  upon  plalntlfC  in  an  action 
for  damages  for  wrongful  transfer. 
Rasmussen  v.  Sevier  Valley  Canal 
Co.,  40  Utah  371,  121  P  741. 

lil.  U.  S. — St.  Romes  v.  Levee 
Steam  Cotton-Press  Co.,  127  U.  S.  614, 
8  set  1335,  32  L.  ed.  289;  Western 
Union  Tel.  Co.  v.  Davenport,  97  U.  S. 
369,  24  L.  ed.  1047. 

Oa. — Blalsdell  v.  Bohr,  77  Oa.  881, 
68  Oa.  66. 

m. — Chicago  Edison  Co.  v.  Fay,  164 
m.  323.  46  JTE  634  [aff  62  111.  A.  66]. 

Ind. — Vernon,  etc.,  R.  Co.  v.  Wash- 
ington Tp.,  48  Ind.  A.  309,  95  NB  599. 

La. — Leurey  v.  Baton  Rouge  Bank, 


131  Ta.  so.  68'  S  1022,'  AnnCasl913B 
1168. 

Md. — ^Baltimore  v.  Ketchum,  67  Md. 
23;  Hambleton  v.  Central  Ohio  R. 
Co.,   44  Md.  661. 

Mass — ^Pratt  v.  Taunton  Copper 
Mfg.  Co.,  123  Mass.  110,  25  AmR  S7; 
Sewall  V.  Boston  Water  Power  Oo- 
4  Allen  277,  81  AmD  701. 

Mich. — ^Walker  v.  Detroit  Transit 
R.  Co.,  47   Mich.  338,  11   NW  187. 

Mo. — Withers  v.  Lafayette  County 
Banlc,  67  Mo.  A  116.  But  see  Fergu- 
son v.  Paschall,  11  Mo.  267  (holding 
that  where  the  stock  of  a  shareholder 
of  a  corporation,  which  had  been 
transferred,  was  attached  and  sold 
under  execution  against  him,  and  pur- 
chased by  ditrerent  persons,  the 
transferee  of  the  original  owner  can- 
not maintain  a  bill  in  equity  against 
the  corporation  to  compel  a  transfer, 
since  he  has  an  adequate  remedy  at 
law  to  recover  the  value  of  the  stock). 

N.  T. — Bean  v.  American  L.  &  T. 
Co.,  122  N.  T.  622,  28  NB  11;  Bris- 
bane V.  Delaware,  etc.,  R.  Co.,  94  N. 
T.  204  [aft  26  Hun  4381;  Cushman  v. 
Thayer  Mfg.  Jewelry  Co.,  76  N.  T. 
S65,  32  AmR  816;  Pollock  v.  National 
Bank,  7  N.  T.  274,  67  AmD  520;  Hawes 
V.  Gas  Consumers'  Ben.  Co.,  12  NTS 
924  [rev  on  other  grounds  9  NTS  490]. 

Oh. — State  V.  Carpenter,  61  Oh.  SL 
88,  37  NB  261,  46  AmSR  5^6. 

Pa. — ^Pennsylvania  Co.  v.  Franklin 
F.  Ins.  Co.,  181  Pa.  40,  37  A  191,  37 
LRA  780. 

S.  C. — Chapman  v.  Charleston  City 
Council,  28  S.  C.  373,  6  SB  168,  IS 
AmSR   681. 

Tenn. — Reftd  v.  Cumbenland  Tel., 
etc  Co.,  98  Tenn.  482,  27   SW  680. 

Utah. — Rasmussen  v.  Sevier  Valley 
Canal  Co.,   40  Utah  371,  121  P  741. 

W.  Va. — Snyder  v.  Charleston,  etc.. 
Bridge  Co.,  65  W.  Va.  1,  63  SB  616, 
131  AmSR  947. 

Eng. — Ashby  y.  Blackwell,  Ambl. 
603,  27  Reprint  326,  2  Eden  299,  28 
Rebrlnt  913;  Midland  R.  Co.  v.  Taylor, 
8  H.  L.  Cas.  751,  11  Reprint  624; 
Hlldyard  v.  South-Sea  Co.,  2  P.  Wms. 
76,  24  Reprint  647;  Sloman  v.  Bank 
of  Elngland,  14  Sim,  476,  87  EkigCli 
476,  60  Reprint  442. 

[a]  WliM*  shMM  MM  sou  SBder 
s  volA  Aeoiee,  the  owner  may  main- 
tain a  bin  in  equity  against  the  cor- 
poration and  the  alleged  purchaser 
to  enjoin  an  assignment  by  the  al- 
leged purchasers  and  to  compel  a 
cancellation  of  the  transfer  and  the 
payment  of  dividends  to  him  by  the 
corporation.  Dewing  v.  Perdlcaries, 
96  IT.  S.  193.  24  L.  ed.  654. 

[b]  Anthorlssd  tnuiBf«r<— Where, 
on  a  suit  in  equity  to  compel  a  cor- 
poration to  account  for  stock  alleged 
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value  of  the  stock,**  on  the  ^ound  that  such  suit  is 
the  most  complete  and  adequate  remedy;^*   but  he 


need  not  accept  money  damages  for  his  injury,*'  and   '  cant 's  name  as  the  holder  of  the  shares.^''  The  direc- 


he  may  sue  for  equitable  relief  without  demanding 
alternative  relief  in  damages.**  It  has  also  been 
held  that  he  may  compel  the  corporation  to  recognize 
bim  as  a  stockholder  by  a  writ  of  mandamus  ;*'  that, 
if  the  transfer  has  not  been  made  he  may  sue  to 
enjoin  the  wrongful  attempt  to  have  the  transfer 
r^stered;**  or  that  he  may  proceed  against  both 
the  transferee  and  the  corporation  to  contest  the 
title  to  the  stock  and  demand  its  restoration,**  or 
may  sue  either  and  recover  only  the  value  of  the 
stock,'°  although  he  is  not  bound  to  seek  to  recover 
from  the  person  to  whom  the  stock  has  been  wrong- 
fully transferred.^* 

Recovery  of  dividends.  In  addition  to  having 
his  rights  as  a  stockholder  restored  the  owner  may 
recover  dividends  which  have  been,  declared  but  not 
paid  to  him  during  the  time  his  name  did  not  appear 
on  the  corporation  records  as  a  stockholder,*'  with 
interest  thereon.*' 

Sectification  of  register.  Under  some  statutes,*^ 
where  shares  of  stock  are  not  properly  registered  on 


the  corporate  books  a  motion  may  be  made  for  the 
rectification  of  the  register  by  the  entry  of  the  appli« 


tors  of  the  company  are  not  necessary  or  proper 
parties  to  such  a  motion,*"  and  they  will  not  be  made 
to  pay  the  costs  thereof,  even  though  the  refusal  to 
rectify  has  been  due  to  the  action  of  the  individual 
directors  joined  as  parties.*^ 

[$  1178]  e.  Parties.  The  rules  governing  the 
parties  to  civil  actions  generally  apply  'in  an  action 
at  law  against  a  corporation  for  damages  caused  by 
a  wrongful  transfer  of  stock  on  the  corporate  books,^' 
or  to  8  suit  in  equity  against  it  to  compel  it  to 
replace  the  stock,**  or  to  such  a  suit  against  the 
transferee.**  All  interested  persons  should  be  made 
pafties  to  the  suit  so  as  to  enable  the  court  to 
adjudicate  the  whole  matter  in  one  action  and  pro- 
tect the  interests  of  all  concertied.**  In  a  proceeding 
to  compel  the  issuance  of  new  certificates  by  the  cor- 
poration,  in  place  of  those  of  which  plaintiff  has 
been  deprived  in  an  unauthorized  manner,  the  holders 
of  certificates  of  which  he  has  been  so  deprived  are 
not  indispensable  parties,**  unless  alternative  relief 


to  have  been  sold  by  complainant's 
agent  without  au^orlty.  It  Is  held 
that  the  agent  had  authority,  com- 
plainant cannot  contend  that  the 
transfer  on  the  books  of  the  corpora- 
tion was  illegally  made,  as  equity 
Tirould  compel  such  transfer  to  be 
made,  and  will  therefore  not  disturb 
It  after  It  is  made.  Blalsdell  v.  Bohr, 
77  Ga.  881. 

[c]  Butt  br  •■■icne*.  —  Where 
stock  belongrlng  to  a  firm  Is  sur- 
rendered by  a  member  without  the 
knowledge  or  consent  of  his  partner, 
and  a  new  certificate  issued  to  him  in 
his  own  name,  on  his  representation 
that  the  surrender  Is  made  with  the 
authority  and  consent  of  his  partner, 
the  transfer  Is  fraudulent  and  void; 
and  an  assignee  of  the  nonconsenting 
partner  may  maintain  an  action  to 
have  the  stock  pladed'ln  the  name, 
and  under  the  control  of  Its  rightful 
owners,  subject  to  such  equities  as 
existed  against  It  at  the  time  of  the 
sale  to  him.  Comstock  v.  Buchanan, 
67  Barb.  (N.  T.)  127. 

13.  St.  Romes  v.  Levee  Steam  Cot- 
ton Press  Co.,  127  U.  S.  «14.  8  SCt 
1S35,  82  Li.  ed.  289;  Western  Union 
Tel.  Co.  V.  Davenport,  97  tr.  S.  869, 
24  Ti.  ed.  1047;  Pollock  v.  National 
Bank,  7  N.  T.  274,  67  AmD  B20:  Penn- 
sylvania li.,  etc,  Co.  y.  Franklin  P. 
Ins.  Co.,  181  Pa.  40,  87  A  191,  37  LRA 
780.     And  see  cases  supra  note  9. 

14i  Vernon,  etc.,  R.  Co.  v.  W^aah- 
Inrton  Tp.,  48  Ind.  A.  309.  96  NH  599. 

Ta]  ZUnBtratlon. — ^Where  a  town- 
ship owned  stock  of  a  corporation 
and  its  trustee  Intended  to  sell  the 
stock  for  a  nominal  sum,  and  bar- 
tered It  for  school  supplies,  and 
the  township  tendered  the  money  paid 
for  the  stock,  and  demanded  a  re- 
transfer,  but  the  tender  was  refused, 
and  the  corporation  declined  to  re- 
transfer  the  stock,  the  township 
could  sue  in  equity  to  invalidate  the 
transfer  and  to  compel  the  corpora- 
tion to  Tecognize  it  as  owner  of  the 
stock,  because  Its  remedy  at  law 
was  not  adequate.  Vernon,  etc.,  R. 
Co.  V.  Washington  Tp.,  48  Ind.  A.  309, 
95  NE  599. 

15.  Vernon,  etc.,  R.  Co.  v.  Wash- 
ington Tp.,  48  Ind.  A.  309,  96  NB  599. 

16.  Vernon,  etc.,  R.  Co.  v.  Wash- 
ington Tp.,  48  Ind.  A.  809,  95  NE  599. 

17.  Citizens'  Nat.  Bank  v.  State, 
179  Ind.  621,  101  NB  820,  45  LRANS 
1075.  See  generally  Mandamus  [26 
Cyc  342  et  sen]. 

18.  Reynolds  v.  Touzalln  Imp.  Co., 
62  Nebr.  236,  87  NW  24:  Taylor  v. 
Oreat  tndian  Peninsula  R.  Co..  4  De 
O.  &  J.  659,  61  EngCh  442,  46  Reprint 
217. 

19.  Woodhouse  v.  Crescent  Mut. 
Tns.  Co.,  36  La.  Ann.  238  (rule  In 
Louisiana) ;  Baker  v.  Wasson,  53  Tex. 


150. 

ao.  Rasmussen  v.  Sevier  ValleT 
Canal  Co.,  4,0  Utah  371,  121  P  741. 

21.  St.  Romes  v.  Levee  Steam  Cot- 
ton-Press Co.,  127  U.  S.  614.  8  SCt 
1335,  32  L.  ed.  289;  Woodhouse  V. 
Crescent  Mut.  Ins.  Co.,  85  La.  Ann. 
288;  Baker  V.  Wasson,  53  Tex.  150. 

sa.  U.  S.— Western  Union  Tel.  Co. 
V.  Davenport,  97  U.  S.  369,  24  L.  ed. 
1047;  Lowry  v.  Commercial,  etc.. 
Bank,  16  F.  Cas.  No.  8,681,  Taney 
310. 

Oa. — Blalsdell  v.  Bohr,  68  Ga.  66. 
I  Md. — Hambleton  v.  Central  Ohio  R. 
Co.,    44    Md.    661;    Brown    v.    Howard 
F.  Ins.  Co.,  42  Md.  384,  20  AmR  90. 

Mass. — Pratt  v.  Taunton  Copper 
Mfg.  Co.,  123   Mass.  110,   25  AmR  37. 

N.  Y. — Pollock  V.  National  Bank, 
7  N.  T.  274,  57  AmD  620. 

Tenn. — Smith  v.  Nashville,  eta,  K. 
Co^  91  Tenn.   221,  18  SW  646. 

Eng. — Johnston  v.  Renton,  L.  R.  9 
Eq.  181;  Ashby  v.  Blackwell,  Ambl. 
603,  27  Reprint  326,  2  Eden  299,  28 
Reprint  913;  Davis  v.  Bank  of  Eng- 
land, 2  Bing.  393,  9  ECL  629,  ifo 
Reprint  357  [rev  on  other  grounds 
5  B.  &  C.  185,  11  ECL  422]  108  Reprint 
69;  Midland  R  Co.  v.  Taylor,  S  H. 
L.  Cas.  751,  11  Reprint  624  fa*  28 
Beav.  287,  64  Reprint  876];  Sloman 
V.  Bank  of  England,  14  Sim.  475,  37 
EngCh  476,  60  Reprint  442.  But  see 
Coles  v.  Bank  of  England,  10  A.  & 
E.  437,  37  ECL  242,  113  Reprint  166 
(where  It  was  found  that  the  owner 
had  been  guilty,  and  the  corporation 
not  guilty,  of  negligence). 

Ont. — Stuart  v.  Hamilton  Jockey 
Club,  2  OntWN  678,  18  OntWR  494 
[app  dlsm  2  OntWN  1402,  19  OntWR 
780f. 

[al  SlvUMtds  paid  bafore  notlas 
of  the  rights  of  an  assignee  cannot 
be  recovered  by  the  latter  from  the 
corporation.  Brisbane  v.  Delaware, 
etc.,  R.  Co.,  94  N.  Y.  204  [aff  25  Hun 
4381. 

as.  Chew  V.  Baltimore  Bank,  14 
Md.  299.  And  see  cases  supra  note  22. 
[aj  Where  «  Innatlo's  tnuiafer  of 
■toax  la  ftvolded,  the  corporation 
should  pay  simple  interest  on  the 
dividends  accrued  on  the  stock  since 
the  transfer,  from  the  time  It  knew 
of  the  lunacy.  Chew  v.  Baltimore 
Bank,  14  Md.  299. 

a4.  Companies  (Consolidation)  Act 
(1908)  5  32. 

as.  In  re  Keith  Prowse  &  Co..  Ltd., 
[1918]  1  Ch.  487;  In  re  Copal  Varnish 
Co.,  Ltd.,  [1917]  2  Ch.  349;  In  re 
Indo-Chlna  Steam  Nav.  Co.,  [1917]  2 
Ch.  100;  McLintock  v.  Campbell, 
[1918]   Sc.  Sess.   Cas.  966. 

ae.  In  re  Keith  Prowse  &  Co.,  Ltd., 
[1918]    1    Ch.    487. 

87.  In  re  Keith  Prowse  &  Co..  Ltd.. 
[1918]  1  Cti.  487. 


88.  Baker  v.  Wesson,  63  Tex.  150: 
Rasmussen  v.  Sevier  valley  <>inai 
Co.,  40  Utah  371,  121  P  741.  See  gen- 
erally Assumpsit,  Action  of  S§  33- 
36;  Case,  Action  on  li  28,  29;  Parties 
[30  Cyc  1];  Trover  and  Conversion 
[38  Cyc  2064]. 

[a]  Oorporatloii  and  tnuuferea.— . 
If  the  stock  has  not  passed  Into  the 
hands  ot  an  innocent  purchaser  or 
plcdeee  for  value,  the  stockholder 
may  make  both  the  corporation  and 
the  transferee  parties  to  such  action. 
Baker  v.  Wasson,  53  Tex.  150;  Ras- 
mussen V.  Sevier  Valley  Canal  Co., 
40  Utah  371,  121  P  741. 

aa.  See  generally  Equity  [16  Cyc 
181  et  seq];  Parties  [30  Cyc  IJ. 

30.  Kendig  v.  Dean,  97  U.  S.  423. 
24  L.  ed.  1061;  Baker  v.  Masson,  53 
Tex.  150. 

[a]  Oorpontlon. — ^Where  defend- 
ant, while  In  possession  of  the  books 
and  in  control  of  the  ofllces  of  the 
corporation,  caused  a  transfer  of  the 
shares   of   Its   stock  owned   by  com- 

glalnant  to  be  made  to  him  on  its 
ooks,  and  the  relief  asked  Is  the 
restoration  of  the  stock  on  those 
books  to  the  name  of  complainant, 
and  the  future  recognition  by  the 
company  of  Its  right  In  the  stock, 
the  corporation  Is  a  necessary  party 
to  the'  suit.  Kendig  v.  Dean,  97  U. 
S.  423,  24  L.  ed.  1061. 

31.  Rasmussen  v.  Sevier  Valley 
Canal  Co.,  40  Utah  371,  121  P  741. 

[a]     Beat    ownsr. — Where    a    cor- 

? oration  sued  for  damages  for  wrong- 
ully  transferring  stock  alleges  that 
a  third  person  Is  the  real  owner,  such 
third  person  should  be  made  a  party 
defendant  before  further  action  Is 
taken  in  the  suit  so  as  to  protect  the 
rights  of  all  parties  In  one  action. 
Rasmussen  v.  Sevier  Valley  Canal 
Co.,  40  Utah  871,  121  P  741. 

sa.     U.    S. — St.     Romes    v.     Levee 
Steam    Cotton-Press    Co.,    127    TJ.    S. 
614,  8  set  1335.  32  L.  ed.  289. 
Ga. — Rlaisdell  v.  Bohr,  68  Ga.  66. 
111. — Chlcae-o  Edison  Co.  v.  Fay,  164 
ni.  828,  45  NE  634   [aft  62  Ul.  A.  66]. 
■  Mass. — Pratt  v.  Boston,  etc.,  R.  Co., 
126  Mass.  443;  Pratt  v.  Taunton  Cop- 
per Mfg.  Co.,  123  Mass.  110,  26  AmR 
37 

j^.  Y. — Day  ▼.  American  Tel.,  etc., 
Co.,  63  N.  Y.  Suoer.  218. 

[a]  ninstratlon. — Where  a  cor- 
poration cancels  a  certificate  of  stock, 
and  reissues  another  to  an  assignee, 
under  a  forged  assignment,  the  as- 
signee Is  not  a  necessary  party  to  an 
action  by  the  owner  of  the  certificate 
canceled  to  compel  the  reissue  of  an- 
other certificate,  where  It  does  not 
appear  that  such  owner  Is  Insolvent, 
or  that  the  Issuance  of  a  new  certifi- 
cate would  cause  an  overissue  of 
^oCk.  Chicago  ,  Edison  Co.  v.  Fay, 
TjigmzedT 
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is  prayed  against  them."  But  in  an  action  against 
the  corporation  to  claim  dividends  or  ownership  of 
shares  alleged  to  be  illegally  transferred  to  third 
persons,  the  persons  in  whose  names  such  shares 
stand  on  the  books  of  the  corporation  are  neeessary 
parties.** 

[i  1179]  f.  Pleaduig.  The  general  rules  of 
pleading  apply  to  a  declaration  or  complaint  in  an 
f  action  at  law  against  a  corporation  for  damages  for 
a  wrongful  transfer  of  stock  on  the  corporate  books,** 
or  to  a  bill  or  complaint  to  compel  it  to  replace  the 
stock,**  or  to  declare  void  certificates  issued  in  place 
of  those  owned  by  plaintiff.*'  Where  the  corpora- 
tion is  sought  to  be  held  answerable  in  damages,  the 
declaration  or  complaint  must  allege  that  the  dam- 
ages olaimjed  were  caused  by  the  wrongful  and  fraud- 
ulent acts  of  the  corporation  or  its  agents  or  officers 
for  whose  doings  it  is  responsible.**  A  bill  in  equity 
may  pray  that  the  corporation  be  decreed  to  issue  to 
the  true  owners  proper  certificates  for  such  stock, 
'  and  also  to  pay  to  them  the  dividends  received  on 
the  shares  since  such  unauthorized  transfer,  and  in 
the  alternative  to  have  a  judgment  for  the  value 
of  the  shares  and  the  dividends.** 

[$  1180  j  '  g.  Judgment  or  Scope  of  Belief.  The 
judgment  in  a  suit  in  equity  should  conform  to  the 
prayer  of  the  bill,*"  and  should  do  substantial  jus- 
tice to  all  the  parties.*!  ^he  ordinary  form  of  equi- 
table relief  is  a  decree  compelling  the  corporation 
to  reinstate  plaintiff  on  its  books,  to  issue  a  proper 
certificate  of  stock  to  him,  and  to  pay  him  the  divi- 
4ends  declared  on  the  stock  after  its  unauthorized 
transfer,  or  an  alternative  decree  for  the  value  of 
the  stock  and  dividends.**    But  where  the  decree 


directs  a  new  certificate  in  place  of  one  that  has  been 
lost  it  should  be  upon  the  condition  that  full  and 
proper  indemnity  be  given  to  the  company  against 
all  risks.** 

[i  1181]  h.  Measure  of  Damages.**  As  a  gen- 
eral rule,  where  a  corporation  wrongfully  trans- 
fers a  person's  shares  on  its  books  and  issues  new 
stock  to  someone  else,  the  measure  of  damages  is 
the  value  of  the  stock  at  the  time  of  the  transfer,** 
or,  where  the  suit  is  by  a  minor  who  inherits  an 
interest  in  the  stock,  the  value  of  his  interest  at  the 
date  of  the  transfer  with  legal  interest  thereon;** 
but  it  has  been  held  to  be  the  highest  value  of  the 
shares  between  the  time  of  such  transfer  and  the  com* 
mencement  of  the  action.*'  Where  a  person  loans 
money  on  a  certificate  of  stock,  and  the  corporation 
wrongfully  permits  a  transfer  thereof  to  a  subse- 
quent bona  flide  purchaser  from  the  borrower  without 
production  and  cancellation  of  the  certificate,  the 
measure  of  damages  recoverable  from  the  corpora- 
tion by  the  lender  is  the  amount  of  the  loan,  not  to 
exceed  the  value  of  the  stock  at  the  time  of  the 
wrongful  transfer.**  Where  the  stock  has  never  been 
offered  upon  the  market,  its  value  at  a  past  time,  for 
the  purposes  of  an  action  in  damages,  is  its  due  pro- 
portion of  the  net  value  of  the  assets  of  the  corpora- 
tion, and  of  its  good  will  or  money  earning  capacity.** 

[$  11821  7.  Bights  and  Liabilities  of  Owner  of 
Stock  Bec^stered  in  Another's  Kame.  Where  stock 
actually  belonging  to  one  person  is  registered  on  the 
books  of  the  corporation  in  the  name  of  another,  the 
nominal  or  registered  owner  holds  the  legal  title 
to  the  stock  as  trustee  for  the  actual  owner,*"  and 
is  responsible  to  him  for  all  dividends  or  increment 


1$4  ni.  »i»,  46  NB  634  [aff  62  ni.  A. 
66]. 

33.  Blaisdell  T.  Bohr,  6S  Oa.  6<; 
Hyatt  V.   sWlTel,  62   N.  T.  Super.   1. 

[a]  Prasano*  la  court.— Where  an 
action  is  brousbt  arainst  a  transferor 
and  transferee  of  stock  In  a  cor- 
poration, and  also  against  the  cor- 
poration, to  have  the  transfer  ad- 
judged void,  and  to  have  the  corpora- 
tion deliver  to  plaintiff  a  certificate 
for  a  like  amount  of  stock,  and  the 
transferee  Is  not  brought  into  court, 
so  that  the  Judgment  will  be  inopera- 
tive as  against  him,  the  court  has  no 
authority  to  render  a  Judgment 
against  the  corporation,  adjudging  It 
to  issue  to  the  plaintiff  a  new  certifi- 
cate, while  the  other  remains  out- 
standing. Hyatt  v.  Swivel,  52  N.  Y. 
Super.  I. 

34.  Be  St.  Homes  v.  tievee  Steam 
Cotton-Press  Co.,  S4  lia.  Ann.  419; 
Reid  V.  Commercial  Ins.  Co.,  S2  Ija. 
Ann.  646;  De  St.  Homes  v.  Levee 
Steam  Cotton-Press,  20  La.  Ann.  S8S. 

35.  See  generally  Assumpsit,  Ac- 
tion on  i{  37-58;  Case,  Action  on 
ti  80-38;  Pleading  [81  Cyc  92  et 
seq];  Trover  and  Conversion  [88  Cyc 
2065   et   seq]. 

30.  Ryan  v.  Seaboard,  etc.,  R.  Co., 
89  Fed.  847;  Vernon,  etc.,  R.  v.  Wash- 
ington Tp.,  48  Ind.  A.  309.  95  NE  699. 
See  generally  Xkiuity  [16  Cyc  216 
et  seq]. 

fa]  rrandnlant  canoellation  of 
oertifleste. — Where  a  bill  seeks  to  re- 
cover a  certificate  of  stock  which  is 
charged  to  have  been  fraudulently 
surrendered  for  cancellation,  and  can- 
celed, and  a  new  certificate,  issued 
therefor  which  is  outstanding,  a 
prayer  that  the  cancellation  be  de- 
clared illegal,  and  that  the  canceled 
certificate  be  restored  and  the  sub- 
stituted certificate  declared  null  and 
void  is  sufficient  to  state  a  case  with- 
in the  Jurisdiction  of  a  court  of 
equity.  Ryan  v.  Seaboard,  etc.,  R. 
Co.,  89  Fed.  897. 

tbl  JUleratlon  of  ▼alii*<— A  com- 
plaint in  an  action  to  compel  a  cor- 


poration to  retransfer  corporate  stock 
on  its  bookp,  which  alleges  the  par 
value  of  the  stock,  sufllciently  avers 
its  value.  Vernon,  etc.,  R.  Co.  v. 
Washington  Tp.,  48  Ind.  309,  95  NE 
699. 

87.  Sims  ▼.  Bonner,  60  N.  T.  Super. 
70.  16  NTS  801,  21  NTCivProo  379 
(complaint  held   sufficient). 

38.  Reid  V.  Commercial  Ins.  Co., 
32  La.  Ann.  646;  Factors'  etc.,  Ins. 
Co.  V.  Marine  Dry  Dock,  etc.,  Co.,  81 
La.  Ann.  149. 

[a]     Haoeaalfer  to   allaire  fntnd.— 

Where  plaintiff  claims  to  be  the 
owner  oi  stock,  and  of  dividends  ac- 
crued thereon,  and  avers  merely  an 
illegal  transfer  of  the  stock  to  others, 
and  asks  to  be  declared  the  owner  of 
the  stock  and  dividends,  in  the  ab- 
sence of  any  charge  of  fraud  by  the 
company  he  cannot  recover  damages 
against  it.  Reid  v.  Commercial  Uts. 
Co.,  32  La.  Ann.  646. 

80.  XT.  S. — ^Western  Union  Tel.  Co. 
V.  Davenport,  97   U.  S.  360,  24  L.  ed. 

Mass  — Pratt  v.  Boston,  etc.,  R.  Co., 
186  Mass.  448;  Pratt  v.  Taunton  Cop- 
per Mfg.  Co.,  128  Mass.  110,  26  AmR 
87. 

Nev. — O'Meara  v.  North  American 
Min.  Co.,  2  Nev.  112. 

N.  Y.— Pollock  V.  National  Bank,  7 
N.  Y.  274,  67  AmD  638. 

Wis. — Dousman  v.  Wisconsin,  ete., 
Mln.,  etc.,  Co.,  40  Wis.  418. 

And  see  supra  S  1177.  _     .      . 

40.  Pollock  V.  National  Bank,  7 
N.  T.  274,  67  AmD  620. 

41.  Lowry  v.  Commercial,  etc., 
Bank  16  F.  Cas.  No.  8,581,  Taney  310; 
Galveston  City  Co.  v.  Sibley,  66  Tex. 
269. 

ra]  Where  the  stock  had  a  llnota- 
atlnr  valne,  and  the  policy  of  the 
company  had  been,  not  to  declare 
dividends,  but  to  permit  its  stock 
to  be  absorbed  in  the  purchase  by 
the  stockholders  of  lots  of  the  com- 
pany at  the  valuation  placed  thereon, 
and  it  appeared  that  plaintiffs  might 
possibly   seek   to   participate    in    the 


meetings  of  the  company,  and  to 
vote,  in  which  case  the  Indemnity 
required  of  them  would  be  compara- 
tively nominal,  it  was  proper  to  order 
that  the  case  remain  on  the  docket) 
until  from  lapse  of  time,  or  other- 
wise, the  rights  of  the  parties  be  so 
established  that  the  case  might  finally 
be  dismissed  without  prMudice  to 
either  party.  Oalveston  City  Co.  v. 
Sibley,  66  Tex.  269. 

43.  Western  Union  Tel.  Co.  v. 
Davenport,  97  U.  S.  869,  24  L.  ed.  1047; 
Pollock  v.  National  Bank,  7  N.  Y.  274, 
67  AmD  620. 

4a;.  Galveston  City  Co.  T.  Sibley, 
66  Tex.  269.    See  also  supra  {  1167. 

44.  M—mvcf  of  OaaiarMi 

For  conversion  of  pledged  stock  see 

supra  i  1124.  ^ 

For  refusal  to  transfer  sea  supra  1 

1173. 

Becovery  of  OwidmOM  see  supra  I 
1177. 

46.  Mobile,  etc.,  R.  Co.  ▼.  Hum- 
-phrles.  (Miss.)  7  S  622;  Wooten  v. 
Wilmington,  etc.,  R.  Co.,  128  N.  C.  119, 
38  SB  298,  66  LRA  616;  Kempner  v. 
Wallis,  2  Tex.  A.  Civ.  Cas.  |  684. 

40.  Leurey  ▼.  Baton  Rouge  Bank, 
181  La.  30,  68  S  1022,  AnnCasl91SE 
1168. 

47.  Fearon  v.  Creely,  8  WklyNC 
(Pa.)  863. 

48.  New  York  eta,  R.  Co.  v. 
Schuyler,  84  N.  T.  80  [mod  88  Barb. 
634]. 

Ilearar*  of  Asiaatrea  for  coaTanlmi 
of  pladraA  stook  ganarslly  see  supra 
S   1124. 

49.  Leurey  v.  Baton  Rouge  Bank, 
131  La.  80,  68  S  1022,  AnnCa8l913B 
1168. 

60.  Conn. — Gray  v.  Graham,  87 
Conn.  601,  89  A  262,  49  LRANS  1159. 

Mont. — ^Barker  v.  Montana  Gold, 
etc..  Mln.  Co.,  84  Mont.  361,  89  P  6«. 

N.  J. — Stevens  v.  Wilson,  18  N.  J. 
Eq.   447. 

N.  Y. — Richards  v.  Robin.  17S  App. 
T)iv.  296,  309.  162  NYS  12  [aff  226  W. 
Y.  719   meml.  ..., 

Bng. — Stevenson  v.  Wilson,  [1907] 


For  later  eaMaidvvalopnaBts  and  ohaaffaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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on  the  stoek,^^  and  upon  a  proper  request  must 
transfer  the  stock  to  him,'^  and  the  actual  owner  in 
return  must  indemnify  the  nominal  owner  against 
calls  and  assessments  upon  the  stock.''*  The  actual 
owner's  equitable  right  to  the  stock  is  superior  to  the 
rights  of  an  attaching  creditor  of  the  nominal 
ownerf*  or  of  his  assignee  in  insolvency,*'  unless 
the  ac'tual  owner,  by  reason  of  the  creditor's  being 
misled  or  deceived,  is  estopped  to  assert  his  rights.'* 
The  continuance  of  the  title  to  stock  on  the  books 
of  the  corporation  in  the  name  of  a  person  other  than 
the  beneficial  owner  does  not  raise  a  presumption  of 
fraud  where  the  beneficial  owner  has  the  physical 
possession  of  the  certificate." 

As  against  corporation.  The  rule  that  a  corpora- 
tion stands  in  the  relation  of  trustee  to  the  owners 
of  its  stock  applies  to  the  true  owner  of  the  stock 
and  not  merely  to  those  who,  from  the  records  of  the 
corporation,  appear  to  be  stockholders;'^  and  it  is 
the  duty  of  the  corporation  as  such  trustee  to  protect 
the  rights  of  the  real  owner  of  the  stock  whether  his 
identity  is  known  or  unknown.'^   In  a  suit  against 


the  corporation  >by  a  party  who  claims  to  be  the' 
owner  of  stock  standing  in  the  name  of  another  per- 
son and  allied  to  have  been  illegally  transferred  on 
the  books  of  the  company,  if  the  demand  is  for  dam- 
ages it  must  be  based  upon  allegations  of  wrongful 
and  fraudulent  acts  on  the  part  of  defendant ;'"  and 
if  the  demand  is  for  the  recovery  of  the  stock  itself 
the  stockholder  in  whose  name  it  hasHiieen  transferred 
and  stands  is  a  necessary  party  to  the  suit,*^  as 
well  as  the  corporation.** 

[$  1183]  L  Effect  of  Transfer  Generally**—!. 
In  GoneraL  A  purchaser  of  a  stock  certificate 
stands  on  the  same  basis  as  the  purchaser  of  any 
other  nonnegotiable  instrument  ;°*  and  as  a  general 
role,  where  a  valid  and  effectual  ^transfer  oi  stock 
is  made,  the  effect  is  to  substitute  the  transferee 
in  the  place  of  the  trtmsferor  as  a  member  of  the 
corporation,  and  to  give  him  all  the  transferor's 
rights,*'  and  to  rabjeet  him  to  the  san#  burdens 
and  liabilities;**  and  as  between  the  transferor  and 
transferee  the  law  implies  an  obligation  or  promise 
upon  the  transferee's  part  that  those  burdens  and 


Sc.  SesH.  Cas.  445. 

"The  weight  of  authority  here  and 
abroad  seems  to  be  with  the  rule 
that  the  relation  between  the  nominal 
or  registered,  and  the  actual  owner 
of  stock  which  has  been  sold  with 
the  transfer  indorsed  thereon  blank, 
Is  one  solely  of  trust,  implied  by  law, 
whereby  the  nominal  owner  la  trus- 
tee and  the  actual  owner  cestui  que 
trust,  &B  to  all  dividends  or  increment 
on  the  stock,  and  the  actual  owner 
In  return,  beingr  entitled  to  the 
profits  from  the  stock.  Is  bound  to 
Indemnify  the  nominal  owner  against 
any  calls  or  assessments  upon  the 
stock.  But  this  trust  relationship 
applies  to  each  actual  owner  of  the 
stock  only  so  long  as  he  remains  such 
owner,  and  when  he  parts  with  the 
stock  to  a  succeeding  purchaser,  as 
he  is  no  longer  entitled  to  the  profits 
on  the  stock,  so  be  Is  no  longer  bound 
to  IndemntTy  the  record  owner  against 
calls."  Richards  v.  Robin,  supra. 

[a]  Wlkcr*  atook  la  *«rUK«r«4  tx 
fh*  iuuhm  of  two  pnzeluuieis,  under 
an  agreement  by  which  third  pur- 
chaser was  to  have  a  certain  interest 
in  the  stock,  the  latter,  upon  pay- 
ment of  his  portion  of  the  purchase 
price,  is  entitled  to  a  due  proportion 
of  the  shares.  Barker  v.  Montana 
Gold,  etc.,  Mln.  Co.,  34  Mont.  361,  89 
P    66. 

61.  Stevens  T.  Wilson,  18  N.  J.  £ki. 
447;  Stevenson  v.  Wilson,  [1907]  Sc. 
Sess.  Cas.   445. 

BlcM  to  dlvUmda  goMnJlr  see 
Infra  |  1240. 

sa.  Stevens  v.  Wilson,  18  N.  J. 
E:q.-447. 

53.  Richards  v.  Robin,  175  App. 
£>lv.  296,  162  NYS  12  [all  225  N.  f. 
719,  mem]. 

64.  Gray  v.  Graham,  87  Conn.  601, 
89  A  262,  49  L.RANS  1169 :'  Mowry  v. 
Hawkins,  57  Conn.  463,  18  A  784;  Sib- 
ley V.  Qulnslgamond  Nat.  Bank,  133 
Mass.  615;  Oerther  v.  First  Nat. 
Bank,     1  LegRec   (Pa.)   69. 

66.  Sibley  v.  Qulnslgamond  Nat. 
Bank.  133  Mass.  616. 

66.  Gray  v.  Graham,  87  Conn.  601, 
89  A  262,  49  LRANS  1169;  Mowry  v. 
Hawkins.  67  Conn.  458,  18  A  784. 

[a]  Aot«  not  ooaatitiitinc  •atopML 
— An  owner  of  stock  who  transfers 
one  share  thereof  on  the  corpora- 
tion's books  for  the  purpose  of  quali- 
fying the  transferee  as  director  Is 
not  estopped  to  assert  his  beneficial 
ownership  as  against  a  creditor  of 
the  transferee  who  does  not  extend 
credit  on  the  faith  of  his  ownership 
of  such  stock.  Gray  v.  Graham.  87 
Conn.\601.  89  A  262,  49  LRANS  1159. 

67.  Gray  v.  Graham,  87  Conn.  601. 
89  A  262.  49  LRANS  1159. 

[a]  Knla  as  to  ratamttoa  by  van- 
dor  Mi  iMtdra  of  frand  not  appUoabla. 
—"The  rule  regarding  the  retention 
of  possession  by  a  vendor  relates  to 


tangible  personal  property  whose 
ownership  is  Indicated  by  physical 
possession,  and  not  to  stock.  The 
registration  of  stock  on  the  books  is 
not  a  physical  transfer.  The  public 
have  no  knowledge  of  this,  although 
under  certain  conditions  stockholders 
and  creditors  may  have."  Gray  v. 
Graham,  87  Conn.  601,  606,  89  A  262, 
49    LRANS    1159. 

68.  Green  v.  Galveston  City  Co., 
(Tex.  Civ.  A.)   1*1  SW  182. 

69.  Green  v.  Galveston  City  Co., 
iTex.  Civ.  A.)  191  SW  182, 

00.  Reid  V.  Commercial  Ins.  Co., 
32  La.  Ann.  646. 

61.  Reid  V.  Commercial  Ins.  Co., 
32   La.  Ann.  646. 

ea.  Reid  V.  Commercial  Ins.  Co., 
32    La.   Ann.    646. 

63.    Oroaa  cafaxanoaat 
Effect  of: 

Pledge  In  general  see  supra  t  1109. 

Sale  see  supra  {i  1082,  1083. 

Transfer  on: 

Liability  for  corporate  debts  see 

infra  !  1679  et  seq. 
Liability  or  remedy  for  erroneous 
or  wrongful  transfer  see  supra 
:  1174. 
Right   to   dividends   see   infra   { 
1241. 
Subjection    to    creditor's    suit    after 

transfer   of   legal   title   see    Credl- 
'  tors'  Suits  {  70. 
Title  or    property   In   stock  pledged 

see  supra  S!  1113-1117. 
Transfer  of  lost  or  stolen  certificate 

see  supra  {  721. 

04.  Perkins  v,  Cowles,  167  Cal.  625, 
108  P  711,  137  AmSR  168,  30  LRANS 
288 

66.  U.  S. — Poole  V.  West  Point 
Butter,  etc.,  Assoc,  30  Fed.  613  [app 
dlsm  140  U.  S.  894,  11  SCt  1026,  36 
L.  ed.  6001;  Manhattan  Beach  Co.  v. 
Harned,  27  Fed.  484,  23  Blatchf.  494; 
Upton  V.  Hansbrough,  28  F.  Cas.  No. 
16,801,  3  Bass.  417. 

Oa. — Sylvania,  etc.,  R.  Co.  v.  Hoge, 
129  Ga.   734,  59  SB  806. 

Ky. — Jones  v.  Bowman,  181  Ky. 
722,    206    SW   928. 

La. — Nutt  V.  Citizens'  Bank,  22  La. 
Ann.    346. 

Me.— Wells  v.  Dane*  101  Me.  67,  63 
A   324. 

Mass. — Roosevelt  v.  Hamblln,  199 
Mass.   127,  85  NE  98.  18  LRANS  748. 

Minn. — ^Axford  v.  Western  Syndi- 
cate Inv.  Co.,  170  NW  587;  Cochrane 
V.  Interstate  Packing  Co.,  139  Minn. 
452,    167   NW  111. 

Mo. — State  v.  State  B^nk,  45  Mo. 
528. 

N.  T. — Rochester,  etc.  Land  Co.  v. 
Raymond,  158  N.  T.  676,  63  NE  607. 
47  LRA  246  [aff  4  App.  DIv.  600,  39 
NYS  145];  .Mann  v.  Currie,  2  Barb. 
294;  Butterfleld  v.  Spencer,  14  N.  Y. 
Super.  1 ;  Clark  v.  Bankers'  Trust  Co., 
99  Misc  300,  163  NYS  748  [rev  on 
other  grounds  177  App.  Dlv.  627,  164 


NYS  6441. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Ur- 
bana  Third  Nat.  Bank,  1  Ob.  Clr.  Ct, 
3  99,    1    Oh.   Clr.  Dec.    109. 

Or. — Powell  V.  Willamette  Valley 
R.  Co.,  15  Or.  393,  15  P  663. 

Pa. — Merrlmac  Mln.  Co,  y.  Levy,  64 
Pa.   227,   93   AmD  697. 

Tenn. — Moses  v.  Ocoee  Bank,  1 
Lea  398. 

Tex. — Rio  Grande  Cattle  Co.  v. 
Burns,  82  Tex.  60,  17  SW  1048.    • 

Wash. — Leezer  v.  Fluhart,  178  P 
817. 

[a]  ZUnatnitlons.  —  (1)  Where 
shares  are  assigned  by  a  debtor  to  his 
creditor  as  collateral  security  for  the 
debt,  and  are  duly  transferred  on  the 
books  of  the  company,  the  creditor 
becomes  6.  stockholder,  and  entitled 
to  all  the  rights  of  such.  Poole  v. 
West  Point  Butter,  etc.,  Assoc,  SO 
Fed.  613  [app  dlsm  140  U.  S.  694,  11 
SCt  1026,  35  L.  ed.  600].  (2)  Pledges 
of  stock  generally  isee  supra  |i  1101- 

[b]  Psrtlaa  hoUlnv  bank  stook  In 
a  rapxaaantatlva  oapaoity,  and  having 
assumed  the  obligations  of  the  orig- 
inal holder,  occupy  the  same  position 
toward  the  bank  as  he  did.  Nutt  v. 
Citizens'  Bank,  22  La.  Ann.  346. 

[c]  Control  of  ooxporatlon.  — 
Where  there  is  no  fraud  in  the 
transaction  by  which  stockholders 
who  are  In  control  of  the  corporation 
transfer  their  Individual  Interests, 
the  persons  acquiring  such  interests 
can  control  the  corporation,  and 
therefore  other  stockholders  or  in- 
corixjrators  stand  in  the  same  rela- 
tion to  the  corporation  and  possess 
the  same  legal  rights  as  before  the 
transfer.  Roosevelt  v.  Hamilton,  199 
Mass.  127,  86  NE  98,  18  LRANS  748. 

66.  IT.  S. — Hammond  v.  Hastings, 
134  U.  S.  401,  10  SCt  727,  83  L.  ed.  960: 
Morris  v.  Dunbar,  177  Fed.  159,  100 
CCA  621;  Brown  v.  Duluth,  etc.,  R. 
Co.,  63  Fed.  889;  Upton  v.  Hans- 
brough, 28  F.  Cas.  No.  16,801,  3  Bias. 
417. 

Cat. — Craig  v.  Hesperla  Land,  etc., 
Co.,  113  Cal.^,  45  P  10,  64  AmSR  316, 
36  LRA  306. 

111. — Dempster  v.  RosehiU  Ceme- 
tery Co.,  206  111.  261,  68  NE  1070: 
Stoddard  v.  Decatur  Cracker  Co.,  184 
111.  53.  56  NE  327  [atC  84  III.  A.  374]; 
Wheelock  v.  Kost,  77  III.  296:  Kellogg 
V.  Stockwell,  75  111.  68;  Campbell  v. 
Morgan,  4  111.  A.  100. 

Iowa. — Clark  v.  American  Coal  Co., 
86  Iowa  436,  53  NW  291,  17  LRA  557. 

Kan. — Mitchell  v.  Beachy,  179  P 
366. 

Ky. — Jones  v.  Bowman,  181  Ky.  722, 
206  SW  923. 

La. — Harris  v.  Mobile  Bank,  6  La. 
Ann.  538. 

Md. — Reese  v.  Bank  of  Commerce, 
14  Md.  271,  74  AmD  538. 

Minn. — Axford   v..  Western  S; 
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liabilities  'will  not  eome  upon  tlie  transferor.*^  But 
the  transferee  is  not  bound  by  secret  agreements  and 
equities  of  which  he  has  no  notice,^'  nor  is  he  bound 
by  acta  of  the  assignor  after  the  transfer.*^  If  the 
corporation  accepts  the  transferee  as  a  stockholder, 
a  privity  is  established  between  them,">  and  the 
transferor  is  released  from  further  liability  as  a 
3tockholder;^^  but  the  mere  transfer  of  stock  on  the 
corporate  books  to  his  transferee,  by  direction  of  the 
transferor  does  not  make  the  corporation  liable  as 
a  guarantor  of  the  transferor's  title  to  tlie  stock.^' 
The  fact  that  the  ownership  of  corporate  stock 
«hange8  does  not  affect  the  corporation 's  existenee^^ 
or  its  contract  rights;'*  and  the  transferee  has  no 
title  to  the  assets  of  the  corporation.'^  As  between 


«ate  Inv.  Co.,  170  NW  B»7. 

Mo. — State  v.  State  Bank,  46  Mo. 
628;  Senn  v.  tlnlon  Freralum,  etc., 
Co.,  115  Mo.  A.  685,  92  BW  507;  Wat- 
son V.  Sidney  P.  woody  Printlngr  Co., 
66  Mo.  A.T45. 

N.  J. — Tooker  v.  National  Sugar 
Refltalns  Co.,  80  N.  3.  £ki.  306,  84  A 
10. 

N.  T.— Hastings  v.  Drew.  76  N.  T. 
9;  Weaver  v.  Barden,  49  N.  Y.  286 
[rev  3  Lans.  838] ;  Mechanics'  Bank  v. 
New  York,  etc.,  R.  Co.,  13  N.  Y.  599, 
Crev  11  N.  Y.  Super.  480];  Odell  v. 
WellB,  183  App.  Dlv.  242,  171  NYS 
S45;  Matter  of  Seneca  OH  Co.,  153 
App.  Dlv.  594,  138  NYS  78  [aff  208 
'  N.  T.  645,  101  NB  1121];  Mann  v. 
Currle,  2  Barb.  294;  Richards  v.  Rob- 
In,  86  Misc.  628,  148  NYS  822;  Hawes 
V.  Qas  Consumers'  Ben.  Co.,  9  NYS 
490;  James  v.  Woodruff,  2  Den.  574. 

Oh. — Conant  v.  Reed,  1  Oh.  St.  298; 
Cincinnati,  etc.,  R.  Co.  v.  Urbana 
Third  Nat.  Bank,  1  Oh.  Clr.  Ct  199,  1 
Oh.  Clr.  Dec.  109;  Citizens'  Nat. 
Bank  v.  Cincinnati,  etc.,  R.  Co.,  9  Oh. 
Dec.  (Reprint)  147,  11  ClncLBul  86. 

Pa. — Ashton's  App.  73  Pa.  163;  Mer- 
rlmac  Mln.  Co.  v.  Levy,  54  Pa.  227, 
98  AmD  697;  White  Haven  Loan,  etc., 
Assoc.  V.  Kelley,  9  LuzLegReg;  ». 

Tenn. — Young  v.  South  Tredegar 
Iron  Co.,  86  Tenn.  189,  2  SW  202.  4 
AmSR  762;  Moses  v.  Ocoee  Bank,  1 
Lea  398. 

Va. — Shenandoah  Valley  R.  Co.  v. 
Orlfflth,  76  Va.  913;  Webb  v.  Alex- 
andria, 33  Gratt.  (74  Va.)  168;  Barks- 
dale  V.  Finney,  14  Gratt.  (56  Va.) 
838 

Wis. — ^Plrst  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  86  NW  804,  87 
AmSR  841. 

Entr. — Shropshire  TTnion  R.,  etc.,  Co. 
V.  Regr.,  L.  R.  7  H.  L.  496. 
And  see  cases  supra  note  66. 
[a]  XUnatrattona.  —  (1)  Where 
shares  of  stock  are  hypothecated  and 
placed  In  the  hands  of  the  transferee, 
'  he  Is  subject  to  all  the  liabilities  of 
ordinary  owners  of  such  stock. 
Wheelock  v.  Kost,  77  111.  296.  (2) 
Pledges  of  stock  generally  see  supra 
H  1101-1147.  (3)  Where  the  promot- 
er of  a  corporation  to  whom  the  en- 
tire common  stock  was  Issued,  with- 
out consideration,  transferred  a  part 
of  it  to  his  agent  who  did  the  actual 
work:  of  organizing  the  corporation, 
not  in  payment  of  his  services,  but 
purely  as  a  gift,  the  transferee  had 
no  better  title  than  the  promoter. 
Tooker  v.  National  Sugar  Refining 
Co.,  80  N.  J.  Bq.  305,  84  A  10. 

Cb]  Subject  to  rlfflits  of  eoxpo- 
ranook— (1)  The  assignee  of  stock 
takes  It  subject  to  the  rights  of  the 
corporation  under  its  charter,  of 
which  he  Is  bound  to  take  notice. 
JReese  v.  Bank  of  Commerce,  14  Md. 
271,  74  AmD  536.  (2)  An  assignee  of 
a  stockholder  in  a  dissolved  corpo- 
ration takes  the  interest  of  the  as- 
signor, subject  to  all  claims  which 
the  corporation  has  against  him. 
James  v.  Woodruff,  2  Den.  (N.  T.) 
674. 

[c]  An  Mslvnaa  of  conunon  stock 
of  a  corporation  takes  it  burdened 
with  any  equities  which  exist  as  to 
it  in  the  hands  of  the  assignor,  and 


he  win  be  bound  by  an'  agreement 
providing  for  an  issue  of  preferred 
stock  to  which  the  assignor  was  a 
party.  Matter  of  Seneca  Oil  Co.,  153 
App.  Dlv.  594,  138  NYS  78  [aff  208 
N.  Y.  645,  101  NE  3121]. 

[d]  imer*  transaotiona  Mr* 
mgidamt  oorporat*  interrata,  and  would 
constitute  a  breach  of  trust  by  the 
directors  but  for  the  stockholder's 
consent.  Such  consent  cannot  bind 
the  future  owner  of  shares  to  per- 
mit like  transactions.  Odell  v.  Wells, 
183   App.  Dlv.   242,  171    NYS  346. 

67.  Richards  v.  Robin,  86  Misc. 
628,  148  NYS  822. 

Liability  of  tranaferee  to  tnma- 
f eroc  f or  aaaaaamenta  see  infra  S  1184. 

68.  See  mfra  }  1190. 

69.  Atlantic  De  Lalne  Co.  v. 
Mason,  5   R.  I.   463. 

70.  'Upton  v.  Burnham,  28  F.  Cas. 
No.  16,799,  8  Bias.  520;  Merrlmac 
Mln.  .Co.  V.  Levy,  54  Pa.  227,  93  AmD 
697.    'And  see  cases  supra  notes  66,  66. 

71.  Upton  V.  Burnham,  28  F.  Cas. 
No.  16,799,  3  Blss.  620.  And  see  cases 
supra  note  70. 

73.  Central  R.,  etc.,  Co.  v.  Ward, 
37  Ga.  515. 

73.  Somerset  Stave,  etc.,  Co.  v. 
Brown,  173  Ky.  194,  190  SW  680. 

74.  Somerset  Stave,  etc.,  Co.  v. 
Brown,  173  Ky.  194,  190  SW  880. 

7B,  People's  Nat.  Bank  v.  King- 
fisher County  Bd.  of  Comra.,  (Okl.) 
103  P  682,  24  Okl.  146,  104  P  65;  Con- 
tinental Trust  Co.  v.  Brown,  (Tex. 
Civ.  A.)  179  SW  939;  Barksdale  v. 
Finney,  14  Gratt.   (55  Va.)  338. 

[a]  The  tmnafer  of  the  capital 
atock  of  a  railroad  does  not  operate 
ipso  facto  as  a  transfer  of  the  phy- 
sical properties  thereof.  Continental 
Trust  Co.  V.  Brown,  (Tex.  Civ.  A.) 
179  SW  939. 

[b]  Where  the  atoek  la  declared 
to  be  peraonal  estate,  and  the  certifi- 
cates are  made  transferable  on  the 
books  of  the  corporation,  and  it  is 
authorized  to  acquire  real  estate, 
such  estate  is  vested  in  It  as  a  cor- 
poration, and  not  In  the  individual 
stockholders.  The  certificate  of  stock 
is  evidence  of  the  right  of  the  own- 
er to  his  proportion  of  the  profits  or 
dividends,  and  on  the  expiration  of 
the  charter  to  his  proportion  of  the 
assets  remaining  after  the  payment 
of  the  debts;  and  every  purchaser  of 
the  stock  takes  it  subject  to  the 
same  liabilities.  Barksdale  v.  EMn- 
ney,  14  Gratt.   (55  Va.)  338. 

76.  McCullough  v.  Sutherland,  153 
Fed.  418;  In  re  International  Contract 
Co.,  L.  R.  7  Ch.  485;  Re  Federal  Mort- 
gage Corp.,  L1«.,  24  B.  C.  12,  12  West 
"Wkly  282. 

[a]  XUnatratlon. — ^Where  the  own- 
ers of  all  the  stock  of  a  coal  cor- 
poration agree  to  transfer  it  and  to 
execute  a  deed  of  the  corporation's 
real  estate,  the  transfer  of  the  stock, 
franchises,  and  rights  of  the  company 
unencumbered  operate  a.s  a  transfer 
of  the  real  estate  as  effectively  as 
the  execution  and  delivery  of  a  deed. 
McCullough  V.  Sutherland,  153  Fed. 
418. 

[b]  Klatake.  —  A  transfer  in 
which,  by  mistake,  the  shares  are  in- 
correctly numbered  -will  pass  title  to 


the  transferor  and  transferee  the  extent  of  a  transfer 
of  stock  depends  upon  the  terms  of  the  tr&nsfer/* 
although  the  general  effect  of  an  assig^nment  is  to 
transfer  title  and  not  to  bind  the  assignor  to  any 
personal  liability;''  and  if  the  transfer  is  for  a 
special  purpose  only,  the  transferee  has  no  right  or 
claim  to  the  stock  which  is  inconsistent  with  such 
purpose."  ^ 

[i  1184]  2.  Liability  for  Calls  or  Assessments" 
— a.  In  QeneraL  As  a  general  rule  where  a  stock- 
holder makes  a  complete  and  absolute  transfer  of  his 
stock  in  good  faith,  and  the  transfer  is  duly  entered 
on  the  corporate  books  when  such  entry  is  required, 
the  transferee  is  liable  for  future  calls  or  assess- 
ments on  such  stock,"*    there    being    an    implied 

those  actually  owned  by  the  trans- 
feror. In  re  International  Contract 
Co^  L.  R.  7  Ch.  485. 

Oonatmctlon  of  eoutnust  of  sala 
fanerally  see  supra  {  1066. 

77.  'whlpperman  v.  Smith,  96  Ind. 
276. 

78.  Randel  v.  Brown,  2  How  (U. 
S.)  406,  11  L.  ed.  318;  Thompson  v. 
Stanley,  20  NYS  317. 

[a]  Tranafaror  •«  •anltkbl*  vwiip 
*r. — Where  the  owner  of  stock  trans- 
fers It  to  the  president  of  the  cor- 
poration, to  enable  him  to  have  con- 
trol of  all  the  stock  and  wind  up  the 
corporation,  the  one  making  such 
transfer  remains  the  equitable  owner 
of  the  atock,  and  may  sue  as  sucli. 
Thompson  v.  Stanley,  20  NYS  317. 

TTae  of  atock  by  pladraa  see  supra 
J    1117. 
79:    Oroaa  refaranoeai 
Liability  of: 

Stockholder  to  assessment  gener- 
ally see  infra  J  1474  et  seq. 
Transferee  to  transferor  for  as- 
sessments see  supra  9  1083. 
Transferee  where  stock  issued  as 
fully  paid  see  supra   }   636. 
80.     v.    S. — ^Webster    v.    Upton,    91 
U.  S.  66.  28  L.  ed.  384;  Morris  v.  Dun- 
bar, 177  Fed.  159,  100  CCA  621;  Glenn 
v.  Porter,   78   Fed.   276,   19   CCA   503; 
'Upton   V.   Burnham,    28    F.    CJas.   No. 
16,798,  3   Biss.   431. 

C!al. — Geary  St.,  etc.,  R.  Co.  y.  Brad- 
bury Est.  Coj  175  P  467;  Perkins  v. 
Cowles,  167  Cal.  625,  108  P  711,  137 
AmSR  167,  30  LRANS  283;  Visalia, 
etc.,  R.  Co.  V.  Hyde,  110  Cal.  632,  43 
P  10,  52  AmSR  136;  San  Jose  Union 
Sav.  Bank  v.  Wlllard,  4  Cal.  A.  690, 
88  P  1098;  People's  Home  Sav.  Bank, 
v.  Sadler,  1  Cal.  A.  189.  81  P  1029. 

Conn. — Russell  v.  Easterbrook,  71 
Conn.  60,  40  A  906;  Hartford,  etc.,  R 
Co.  v.  Boorman,  12  Conn.  630. 

111. — Edwards  v.  Schllllnger,  245 
111.  231,  91  NE  1048,  137  AmSR  308. 
28  LRANS  896  [aff  148  Til.  A 
227];  Kellogg  v.  Stock  well,  76 
111.  68;  Moore  v.  tT.  S.  One  Stave 
Barrel  Co.,  141  111.  A.  104  [aff  238  IlL 
644,  37  NE  536,  128  AmSR. 1531. 

Kan. — ^Wichita  Union  Terminal  R. 
Co.  V.  Kansas  City,  etc.,  R.  Co.,  106 
Kan.  88,  163  P  1067. 

La. — Union  Bank  v.  Desban,  2  Rob. 
486. 

Md.— Hall  V.  U.  S.  Ins.  <3o.,  6  Gill 
484;  Bend  v.  Susquehanna  Bridge, 
etc.,  Co.,  6  Harr.  &  J.  128,  14  AmD 
261. 

Minn. — Basting  v.  Northern  Trust 
Co.,  61  Minn.  307,  63  NW  721. 

N.  Y.— SIgua  Iron  Co.  v.  Brown,  171 
N.  Y.  488,  64  NE  194  [aff  68  App.  Dlv. 
436,  69  NYS  295];  Rochester,  etc.. 
Land  Co.  v.  Raymond,  158  N.  Y.  576, 
53  NE  507,  47  LRA  246  [aff  4  App. 
Dlv.  600,  39  NYS  145];  Ctole  v.  Ryan, 
52  Barb.  168;  Mann  v.  Currie,  2  Barb. 
294 

dr. — Powell  V.  Willamette  Valley 
R  Co.,  15  Or.  893,  16  P  6*3. 

Va. — Lewis  v.  Berryville  Land,  etc, 
Co.,  99  Va.  693,  19  SE  781. 

Eng. — Hudderstleld     Canal     C!o.    ▼. 

Buckley.  7  T.  R.  36,  101  Reprint  842. 

[a]     In  Pennsylvania  (1)  under  the 

Street  Railway  Act  of  June  24,  1889 

(P.  L.  p  211),  as  modified  by  the  act  of 


For  l»t*r  M8aa,d«v*lovm«nta  and  olwair**  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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promise  that  he  will  jmy  aatib  calls.*^  This  role 
applies,  althongh  the  transferor  has  represented  that 
the  sto<Bk  is  fully  paid  in  order  to  induce  the  pur- 
chase,** and  even  though  the  transfer  is  made  with- 
out consideration,*^  or  is  not-reg^istered  on  the  books 
of  the  corporation,  if  the  corporation  has  waived 
such  requirement;**  and  it  has  been  held  that  the 
transferee  is  so  liable,  although  he  is  unaware,  at 
the  time  of  the  transfer,  that  part  of  the  original 
subscription  price  is  unpaid  ■/'  but  there  is  authority 
to  the  contrary.*'  This  liability  for  calls  or  assess- 
ments also  applies  notwithstanding  a~  charter  pro- 


vision that  no  stockholder  indebted  to  the  corpora- 
tion shall  be  permitted  to  transfer  his  stock  until 
his  debt  is  paid  or  secured,  since  this  provision  may 
be  waived,*'  and  the  word ' '  debt ' '  yx  this  connection 
does  not  refer  to  installments  not  yet  called  in.** 
The  transferee,  however,  is  not  liable '  for  future 
calls  or  assessments  on  the  stock  where  there  is  not 
a  sufficient  transfer  to  constitute  him  a  stockholder 
or  owner  of  the  stock,*'  as  where  the  transfer  is 
not  registered  on  the  books  of  the  corporation,  when 
such  registration  is  required,  and  is  not  waived,'*' 
although  he  has  voted  the  stock  l>y   virtne    of   a 


June  24,  1895  (P.  L.  p  2G8)  relating 
to  corporations  generally,  and  au- 
thorizing the  transfer  of  corporate 
shares  before  payment  In  full,  on  de- 
claring that  the  assignee  of  an  orig- 
inal subscriber  shall  tkke  it  subject 
to  all  payments  due  and  to  become 
due  thereon,  and  that  the  assignment 
shall  be  entered  on  the  corporation's 
boolcs.  where  an  original  subscriber 
to  stock  assigns  his  shares  before 
they  are  fully  paid  In  good  faith,  the 
assignee,  and  not  the  assignor,  is  li- 
able for  the  unpaid  portion  of  the 
price.  Morris  v.  Dunbar,  177  Fed.  169, 
100  CCA  821;  Com.  v.  Lehigh  Ave.  R. 
Co.,  129  Fa.  406,  18  A  414,  498,  6  LRA 
367.  (2)  Prior  to  these  statutes.  In 
the  absence  of  such  a  provision  In  the 
act  of  incorporation,  the  transferee 
was  not  liable  for  an  unpaid  sub- 
scription, and  the  transferor  re- 
mained liable  on  calls  for  the  unpaid 
balance,  unless  the  transferee  agreed 
with  the  corporation  to  assume  the 
obligation,  and  the  corporation  there- 
upon executed  a  release  to  the  trans- 
feror. Messersmlth  v.  Sharon  Sav. 
Bank,  98  Pa.  440;  Franks  Oil  Co.  v. 
McCleary,  83  Pa.  817;  Palmer  v.  Ridge 
Uln.  Co.,  34  Pa.  288;  OrafT  v.  Pitts- 
burgh, etc.,  R.  Co.,  81  Pa.  489;  Pitts- 
burgh, etc.,  R.  Co.  V.  Clarke,  29  Pa. 
146;  Bverheart  v.  Westchester,  etc., 
R.  Co.,  28  Pa.  839.  (8)  The  only 
remedy  of  the  company  was  to  sell 
the  stock  of  the  dellnquent'stockhold- 
er.  Franks  Oil  Co.  v.  McCleary,  63 
Pa.  317.  (4)  A  transferee  who  signed 
a  paper  puri>orting  to  be  an  original 
subscription,  and  expressly  agreed  to 
pay  the  amount  subscribed  as  the 
board  of  directors  may  order,  as- 
sumed the  liability  of  an  original 
stockholder,  and  was  liable  for  the 
amount  of  the  unpaid  subscription. 
Citizens',  etc.,  Sav.  Bank,  etc.,  Co.  y. 
aUlesple,  115  Pa.  664,  9  A  73.  (6}  But 
a  mere  informal  ex  parte  transfer  in 
-writing  of  shares  by  the  original  sub- 
scriber, never  entered  on  the  books  of 
the  company,  and  a  private  agreement 
of  the  transferee  that  the  subscriber 
shall  not  be  liable  for  anything  due 
on  the  shares,  would  not  relieve  the 
original  subscrlbter  from  liability  for 
the  amount  unpaid  on  the  shares. 
Bell's  App..  116  Pa.  88,  92,  8  A  177,  2 
AmSR  632  [dtst  Messersmith  v. 
Sharon  Sav.  Bank,  96  Pa.  440,  to  the 
efCect  that  It  is  not  to  "be  understood 
as  a  decision  that  the  transferee  of 
stock  in  a  corporation  which  has  be- 
come insolvent  is  not  liable  for  the 
payment  of  the  unpaid  portion  of  the 
shares  held  by  him  when  the  unpaid 
capital  is  required  for  the  payment 
of  the  debts  of  the  corporation  ]. 

[b1  TrsBsfer  In  •nothsr'a  name.— 
TTnder  a  by-law  requiring  the  trans- 
feree of  stock  to  assume  payment  of 
Installments  due  thereon,  one  who 
accepts  In  his  own  name  the  condi- 
tions Imposed,  although  taking  the 
stock  for  another,  is  liable  for  the 
unpaid  Installments.  Long  v,  Penn- 
sylvania Ins.  Co.,  6  Pa.  421. 

[c]  AssnstpBlt.  —  Where  under  a 
charter  subscriptions  are  authorized 
to  be  paid  by  installments,  and  when 
a  certain  amount  is  subscribed  the 
proprietors  of  shares,  either  as  sub- 
scribers or  assignees  of  such  sub- 
scribers, are  created  a  body  politic, 
and  a  subscriber  assigns  his  stock  be- 
fore the  whole  of  the  Installments 
are  paid,  there  is  such  a  privity  be- 
tweeji    the   corporation   and   the   as- 


signee as  will  enable  it  to  sustain  an 
action  of  assumpsit  against  him  for 
the  amount  of  the  installments  which 
had  not  been  paid.  Bend  v.  Susque- 
hanna Bridge,  etc.,  Co.,  8  Harr.  &  J. 
(Md.)    128,   14  AmD  261.     Assumpsit 

generally  see  Assumpsit,  Action  of  6 
.  J.  p  1378. 

[d]  Ssfensss,— (1)  In  an  action 
for  an  assessment  on  stock,  a  trans- 
feree cannot  set  up  fraudulent  rep- 
resentations made  to  the  original  sub- 
scriber, such  defense  being  personal 
to  the  latter.  IjOwIs  v.  BerryviUe 
Land,  etc.,  Co.  90  Va.  898,  19  SB  781. 
(2)  The  transferee  cannot  avoid  li- 
ability on  the  theory  that  his  fail- 
ure to  pay  only  subjects  him  to  a 
forfeiture  of  sums  previously  paid, 
as  the  right  to  enforce  a  forfeiture 
Is  merely  a  cumulative  remedy,  which 
the  company  can  waive,  and  sue  for 
the  unpaid  subscriptions.  Mann  v. 
Currie,  2  Barb.  (N.  Y.)  294. 

SL  Webster  v.  Upton,  91  U.  S.  66, 
23  L.  ed.  384;  Sigua  Iron  Co.  v.  Brown, 
171  N.  T.  488,  84  NB  194  [atr  68  App. 
Div.  486,  69  NTS  296].  And  see  cases 
supra  note  80.  But  see  Wintring- 
ham  V.  Rosenthal,  26  Hun  (N.  T.)  880 
(holding  that  it  Is  only  where  there 
is  an  express  agreement  to  pay  that 
an  action  will  lie  by  the  corporation). 

[a]  XUnstratloB. — ^A  transferee  of 
partly  paid  stock  impliedly  promises 
to  pay  future  calls  thereon  where 
a  certificate  of  stock  is  issued  to 
him  which  he  receipts  for  and  ac- 
cepts, expressly  showing  that  the 
stock  Is  subject  to  future  calls  to 
the  amount  uniiaid  thereon,  and, 
where,  after  becoming  such  stock- 
holder, several  calls  are  made  on 
him  which  he  pays  by  checks  ex- 
pressly stating  that  the  money  was 
for  that  purpose.  Sigua  Iron  Co.  v. 
Brown,  71  N.  T.  488,  64  NE  194  [aft 
68  App.  Dlv.  486,  89  NTS  295]. 

88.  Perkins  v,  Cowles,  167  Cal.  626, 
108  P  711<  137  AmSR  158,  30  LRANS 
288. 

[a]  ZUustratioB. — The  fact  that 
the  president  of  the  corporation,  who 
was  also  an  original  subscriber,  rep- 
resented in  good  faith  to  the  trans- 
feree of  his  own  and  other  stock  that 
the  subscriptions  were  fully  paid,  in 
order  to  induce  the  latter  to  purchase, 
will  not  estop  the  corporation  nor  Its 
receiver  in  bankruptcy  from  collect- 
ing the  unpaid  subscriptions  from 
the  transferee,  since  the  president 
was  not  acting  for  the  corporation  in 
making  such  representation.  Perkins 
V.  Cowles,  167  CSal.  826,  107  P  711,  187 
AmSR  158,  SO  LRANS  283. 

83.  People's  Home  Sav.  Bank  v. 
Sadler,  1  Cal.  A.  189,  81  P  1029;  Hall 
V.  n.  S.  Ins.  Co.,  5  Olll  <Md.)  484. 

[a]  Vaxtlotpatloa  •■  atockhoMer 
anflloleirt  eoaaideratlon, — Where  an 
assignee  of  stock  takes  with  notice 
of  a  by-law  requiring  payment  of 
the  balance  of  the  8Ub!;crlt>tlon  at 
the  call  of  the  directors,  and  that 
the  certificates  are  not  fully  paid, 
and  thereafter  signs  his  name  to  the 
back  of  the  by-laws,  and  is  admitted 
to  the  privileges  of  a  member  of  the 
corporation,  participating  in  its  pro- 
ceedings and  receiving  dividends 
therefrom,  such  participation,  etc., 
constitutes  a  sufllcient  consideration 
for  his  agreement  to  pay  the  balance 
due  on  the  shares.  People's  Home 
Sav.  Bank  v.  Sadler.  1  Cal.  A.  189,  81 
P  1029. 

OoaaM«ratlOB    tor    aal*    gmnuttOlf 


see  supra  S  1062. 

B4.  Upton  V.  Bumham,  28  P.  Cas. 
No.  16,798,  3  Biss.  431;  Wichita  Union 
Terminal  R.  Co.  v.  Kansas  City,  etc., 
R.  Co.,  100  Kan.  83,  163  P  1067;  Union 
Bank  V.  Desban,  2  Rob.  (La J  486; 
Isham  V.   Buckingham.  49   N.  T.   216. 

[a]  niiuitia,tioas. — (1)  Where  the 
corporation  and  the  transferee  by  an 
unequivocal  act,  such  as  the  payment 
and  acceptance  of  a  dividend.  Indicate 
a  recognition  of  his  having  become 
a  stockholder,  the  transferor  is  re- 
leased and  the  transferee  becomes  li- 
able. Wichita  Union  Terminal  R. 
Co.  V.  Kansas  City,  eta,  R.  Co.,  100 
Kan.  83,  168  F  1067.  <2)  Where  a 
seller  of  corporate  stock  agrees  to 
transfer  it  on  the  books  of  the  cor- 
poration, and  the  purchaser  agrees 
to  pay  unpaid  subsorlptlons  there- 
on, and  the  sale  is  ratified  by  a  ma^ 
jorlty  of  the  directors,  the  purchaser 
is  liable  for  the  amount  due  on  the 
stock,  notwithstanding  it  Is  not  trans* 
ferred  on  the  books  of  the  corpora- 
tion. Union  Bank  v.  Desban,  2  Rob. 
(La.)    486. 

Waiver  of  registrattoa  fMiasally 
see  supra  t  1162. 

88.  Geary,  etc.,  R.  CM.  v.  Brad- 
bury Est  Co.,  (CJal.)  176  P  467;  Per- 
kins  V,  Cowles,  167  Cal.  625,  108  P 
711,  187  AmSR  168,  30  LRANS  283; 
O'Dea  V.  Hollywood  Cemetery  Assoc.. 
164  Cat.  68,  97  P  1. 

[a]  Beaaoa  for  role.— The  fact 
that  a  purchaser  of  stock  does  not 
know  that  part  of  the  original  sub- 
scription price  is  unpaid  is  immate- 
rial, since  stock  certificates  are  not 
negotiable  Instruments,  and  the  stock 
represented  by  them  Is  subject  to  as- 
sessment for  subscription  calls,  no 
matter  to  whom  transferred.  Oeary, 
etc.,  R.  Co.  V.  Bradbury  Bst.  0>., 
(Cal.)  175  P  467. 

se.  Glllett  V.  Chicago  Title,  etc., 
CM.,  280  111.  378,  82  NB  891;  Moore 
V.  TJ.  8.  One  Stave  Barrel  Co.,  141  III. 
.A.  104  [atr  238  111.  644,  87  NB  636,  188 
AmSR  158]. 

[a]  SnfllelMMy  of  notloe. — Where 
purchasers  of  stock,  the  certificates 
for  which  recite  that  It  Is  "fully  paid 
and  non-assessable."  have  knowledge 
of  facts  sufficient  to  put  them  upon 
Inquiry  which  would  show  that  the 
stock  is  unpaid,  they  do  not  come 
within  the  rule  that  nurchasers  of 
such  stock  In  good  faith  without  no- 
tice that  it  is  unpaid  are  not  liable 
for  a  balance  due  on  It;  and  the  facts 
that  the  corporation  had  Just  been 
organized,  and  that  its  stock  was  be- 
ing transferred  practically  without 
any  valuable  consideration  are  8uf< 
flcient  to  put  a  reasonably  prudent 
man  upon  such  Inquiry.  OiUett  v. 
Cniicago  Title,  etc.,  Co.,  230  111.  37S, 
83  NE!  891. 

87.  See  Infra  S  1208.  .  ^  .. 

88.  Hall  V.  U.  S.  Ina  Co..  6  OlU 
(Md.)  484.  ^       . 

89.  Beal  V.  Bssex  Sav.  Bank,  67 
Fed.  816,  16  CCA  128  [app  diem  IS 
SC!t  940,  42  L.  ed.  1210];  Powell  v. 
Wlltemette  Valley  R.  Co.,  16  Or.  898. 
16  P  <<8.    And  see  cases  Infra  note 

90.  Marlborough  Mfg.  Co.  ▼. 
Smith,  2  Conn.  679;  Cormac  v.  West- 
ern White  Bronse  Co.,  77  Iowa  82. 
41  NW  480;  Vale  Mills  v.  Spalding. 
62  N.  H.  606;  Newry,  etc  R.  Co.  v. 
Bdmnnds.  2  Exoh.  118.  1B4  Reprint 
429;  Chida  Mines,  Ltd.  V.  Anderson. 
28   T.   L.  R.  27.        ,  I 
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prozy,*^  and  although  he  had  subsoribed  for  stock, 
without  becoming  a  stockholder.^^  ^ 

Liability  of  transferor.  It  follows  from  the  gen- 
eral rule  just  stated  that,  in  case  of  a  complete  and 
.valid  transfer,  the  transferor  is  not  liable  for  future 
calls  or  assessments,"'  unless  he  is  made  so  by 
express  constitutional,  charter,  or  statutory  provi- 
sion,"* or  by  a  special  agreement  with  the  corpora- 
tion,"* although  an  agreement  by  a  seller  of  stock, 
as  an  inducement  to  the  contract  of  sale,  to  pay  a 
call  on  the  stock  when  made,  is  not  for  the  benefit  of 


VaoaiMlty  for  rafflatntlos  rmarally 
Bee  supra  tl  1148-1157. 

91.  Cormao  v.  Western  White 
Bronze  Co.,  77  Iowa  82,  41  NW  480. 

aa,  Cormac  v.  Western  White 
Bronze  Co.,  77  Iowa  S2,  41  NW  480. 

[a]  Bala  •yplM.— Where  In  an 
action  bjr  the  secretary  of  a  corpora- 
tion for  his  salary,  a  counterclaim 
Is  set  up  for  unpaid  assessments  on 
stock  Issued  to  a  third  person  and 
alleged  to  have  been  transferred  to 
plaintiff,  an  interrogatory  Is  not  ma- 
terial, which  seeks  to  have  the  Jury 
Stat*  whether  plaintiff  was  a  sub- 
scriber to  the  capital  stock  of  de- 
fendant, and,  if  so,  the  amount  of 
calls  made  on  it.  Cormac  v.  Western 
Whits  Bronze  Co.,  77  Iowa  82,  41  NW 
480. 

98.  T7.  S. — Hawley  v.  Upton,  102 
V.  8.  814,  26  L.  ed.  179:  Pullman  v. 
Upton,  96  U.  S.  328,  24  L.  ed.  818: 
Morris  v.  Dunbar,  177  Fed.  159,  100 
CCA  821;  American  Alkali  Co.  v. 
Campbell.  113  Fed.  398  [aff  126  Fed. 
207,   61    CCA   8171. 

Ala. — ^AUen  v.  Montgomerr  R.  Co.; 
11   Ala.   437. 

CaL — Geary,  etc.  R.  Co.  v.  Brad- 
bury EbU  Co^  176  P  457;  Perkins  v. 
Cowles,  167  Cal.  626,  108  P  711,  137 
AmSR  168,  80  LRANS  283;  People's 
Home  Sav,  Bank  v.  Sadler,  1  Cal.  A. 
189,  81  P  1029.  But  see  People's  Home 
Sav.  Bank  v.  Rauer,  2  Cal.  A.  446,  84 
P  829  (holding  that  »  suit  by  a  cor- 
poration to  recover  under  a  call  the 
unpaid  portion  of  the  subscription 
price  of  its  stock  may  be  maintained 
against  either  the  original  stock- 
holder or  his  trassferee,  who  has  It 
placed  in  his  name  as  owner  on  the 
corporation  books,  although  he  holds 
It  aa  collateral  for  money  loaned  to 
the  original  owner). 

Kan. — ^Wichita  Union  Terminal  R. 
Co.  v.  Kansas  Ci^,  etc.,  R.  Co.,  100 
Kan.  83.  163  P  106'f. 

La. — ^Haynes  y.  Palmer,  18  La.  Ann. 
*40. 

Mass. — ^Brlgham  ▼.  Head,  10  Allen 
S46. 

Hlch. — ^Merrimac  Min.  Co.  v.  Bac> 
l^y,  14  Mich.  601. 

Mo. — Chouteau  Spring  Co.  ▼,  Hai>- 
rls,   20  Mo.  382. 

N.  H. — Franklin  Glass  Co.  t.  Alex- 
ander, 2  N.  H.  380,  9  AmD  92. 

N.  Y. — Rochester,  etc..  Land  Co.  v. 
Rajmiond,  168  N.  Y.  676,  63  NE  607. 
47  LRA  246  [aff  4  App.  Dlv.  600,  96 
NTS  1461;  Bluings  v.  Robinson, '94 
N.  T.  416  [aff  28  Hun  1223;  Cutting 
▼.  Damerel,  88  N.  T.  410  [rev  28  Hun 
889];  Isham  T.  Buckingham,  49  N. 
T.  216;  Cole  v.  Ryan,  62  Barb.  168; 
Cowles  V.  Cromwell,  26  Barb.  413; 
Palmer  v.  Lawrence,  6  N.  T.  Super, 
161    [aff  6   N.  T.  889]. 

S.  C. — Eflrd  V.  Piedmont  Land-Imp., 
etc,  Co.,  66  S.  C.  78,  32  SE  768,  897. 

Wash. — Iverson  v,  Bradrlck,  64 
Wash.  633,  104  P  ISO;  Stewart  ▼. 
Walla  Walla  Printing,  etc.,  Co.,  1 
Wash.  621,  20  P  606. 

Wis. — ^Whitewater  Title,  etc.  Brick 
Mfg.  Co.  V.  Baker,  142  Wis.  480,  126 
NW  984. 

tlDg. — Huddersfleld  Canal  Co.  v. 
Buckley,  7  T.  R.  36,  101  Reprint  842. 

And  see  cases  supra  note  80. 

[a]  Bole  aggllML^d)  When  the 
charter  of  an  incorporated  company 
provides  that' a  mortgavre  stockholder 
may  transfer  his  stock,  and  be  re- 
leased from  his  mortRaee,  upon  the 
new  stockholder's  furnishing  a  mort- 


gage to  the  satisfaction  of  the  presl 
dent  and^dlreotors  of  the  company, 
no  personal  liability  on  the  part  of 
the  original  stockholder  remains  after 
a  transfer  so  made.  Haynes  v.  Pal- 
mer, 13  La.  Ann.  240.  (2)  If  a  sub- 
scriber to  stock  transfers  It  after 
all  Installments  have  been  paid  and 
the  transferee  is  accepted  by  the  cor- 
poration, the  original  subscriber  Is 
no  longer  liable  for  any  further  as- 
sessments. Flnletter  v.  Acetylene 
Light,  etc,  Co.,  216  Pa.  86,  64  A  429. 

[b]  AsMsamaut  baroaa  amooat 
of  aharaa.  After  a  transfer  has  been 
made  in  such  a  manner  as  to  be  ef- 
fective as  against  the  corporation, 
the  transferor  Is  not  liable  for  as- 
sessments authorized  to  be  made  on 
stockholders  beyond  the  amount  of 
their  shares.  Chouteau  Spring  Co.  v. 
Harris,  20  Mo.  882. 

[c]  Batoppal  of  cogporattMliF— 
Where  a  corporation  keeps  a  stock 
certificate  book,  the  stubs  of  which 
show  the  stockholders  and  the  num- 
ber of  shares  held  by  them,  and  it 
shows  that  a  stockholder  had  sold 
certain  shares  to  another  which  the 
corporation  had  transferred  In  the 
usual  manner  by  notation  thereon,  It 
Is  estopped  from  thereafter  collect- 
ing from  such  stockholder  any  sub- 
scription for  such  stock,  although  It 
does  not  keep  a  stock  book  showing 
tha  names  of  stockholders,  the  num- 
ber of  shares,  and  times  the  stock  was 
acquired,  aa  required  by  statute. 
Iveraon  v.  Bradrlck,  64  Wash.  633, 
104  P  130. 

[d]  As  batwsaa  partlas.^K>na  who 
sells  shares  before  the  issue  of  cer- 
tificates, agreeing  to  give  the  buyer  a 
certificate  when  he  gets  it.  Is  not 
bound,  as  between  the  buyer  and 
himself,  to  pay  an  assessment  laid 
upon  the  shares  subsequent  to  the 
sale,  and  before  the  issue  of  certi- 
ficates. Brlgham  v.  Mead,  ^0  Allen 
(Mass.)  246.  Liability  of  transferee 
to  transferor  for  assessments  see 
anpra  i  1083.. 

M,  See  constitutional  and  statu- 
tory provisions;  and  Vicksburg,  etc., 
R.  Co.  V.  McKeen,  14  La.  Ann.  724; 
Omaha  Commercial  Nat.  Bank  ▼. 
Olbson,  87  Nebr.  760,  66  NW  616; 
Cass  V.  Pittsburg,  etc.,  R.  Co.,  80  Pa. 
81;  Hays  v.  Pittsburgh,  etc,  R.  Co., 
38  Pa.  81;  Graff  v.  Pittsburgh,  etc, 
R.  Co.,  31  Pa.  489;  Pittsburgh,  etc.,  R. 
Oo.  T.  Clarke.  29  Pa.  146. 

[a1    VarUal  lialrill^.— A  stetntory 

?irovi8ion  to  the  effect  "that  no  trans- 
er  of  stock  shall  exempt  the  party 
transferring  it  from  the  obligation 
of  paying  Installments  afterwards 
called  for,  until  fifty  per  cent,  on 
each  share  shall  have  been  paid," 
exempts  from  liability  to  the  com- 
pany only  those  who  have  transferred 
their  shares  of  stock  after  the  pay- 
ment of  fifty  per  cent  on  each  snare, 
made  before  the  installmenta  have 
matured  and  i>ayment  has  been  de- 
manded; Vicksburg,  etc,  R.  Co.  V. 
McKeen,  14  La.  Ann.  724. 

as.  Rochester,  eto„  Land  Oo.  v. 
Raymond.  168  N.  T.  676,  68  NB  607, 
47  LRA  246  [aff  4  App.  Div.  600.  39 
NTS  146].  But  see  Franklin  Glass 
Co.  V.  Alexander,  2  N.  H.  380,  9 
AmD  92  (holding  that,  where  a  sub- 
scription to  the  stock  of  a  corpora- 
tion stipulated  that  the  subscriber 
would  pay  such  sums  as  were  as- 
sessed on  his  shares  for  the  purpose 
of  raising  a  capital  to  answer  the  ob- 


-the  corporation,  and  it  cannot  sue  thereon."*  But 
he  is  not  released  from  such  liability  where  the 
transfer  is  not  complete  and  valid,  as  where  the  cor- 
porate requirements  as  to  transfer  have  not  been 
complied  with,*'  or  is -not  made  in  good  faith,  and 
the  transferor  remains  the  owner  of  the  stock.*" 

Transferor  and  transferee  liable.  Under  some 
constitutions  and  statutes  the  transferor  and  trans- 
feree of  stock  that  is  not  fully  paid  for  are  both  liable 
for  any  installment  which  had  accrued  before  the 

.  transfer  or  which  may  accrue  thereafter."" 

Jects  of  the  corporation,  and  the  sub- 
scriber sold  the  stock,  and  afterward 
bought  It  back  again,  he  was  not 
personally  liable  for  assessments 
made  on  the  stock  after  he  had  sold 
it  and  before  he  bought  It  back 
again). 

96.    Crown  Slata  Co.  v.  Allen.  199 
Pa.   289,   48   A  968. 


97.  U.  S.-rPutnam  v.  New  Albany, 
etc.,  R  C;o.,  16  WaU.  890,  21  L.  ad. 
361. 

Cal.— -Vlsalla,  etc.  R.  Co.  v.  Hyda, 
110  Cal.  682,  43  P  10,  68  AmSR  186. 

Conn. — Marlborough  Mfg.  <3o.  ▼. 
Smith,  2  (>>nn.  679.  _ 

Md. — Brinkley  v.  Hambleton,  6T 
Md.  169,  8  A  904. 

N.  H.— Vale  MUla  T.  Spalding,  M 
N.  H.  606.  ^ 

N.  Y. — Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  T.  294;  Shslllngton  V. 
Howland,  63  N.  T.  871  [aff  67  Barb. 
14];  Powers  v.  KnaPP,  71  Hun  871, 
26  NTS  19;  Mann  v.  Currte,  2  Barb. 
294. 

Kng. — Sayles  v.  Blane,  14  Q.  B. 
206,  68  £:CL  205,  117  Reprint  82;  Hum- 
ble  V.  Langston,  7  M.  &  W.  617,  151 
Reprint  871. 

[a]  Owner  on  hooka  Uabla. — The 
owner  of  stock,  as  appears  on  the 
books  of  the  company,  is  liable  for, 
and  Is  the  person  to  be  proceeded 
against  to  recover,  any  sum  due  to 
the  corporation  on  account  of  suck 
stock,  although  he  may  hold  it  as 
trustee  merely  for  another,  or  have 
assigned    It,    where    no    transfer    ap- 

Sears  on  the  books  of  the  company, 
lann  v.  Currie,  2  Barb.  (N.  T.)   294. 

[b]  ■•t-oir.— A  subscriber  to  cap- 
ital stock,  who  subsequently,  with  the 
approval  of  the  corporation,  transfers 
a  portion  of  his  stock  to  another,  ^irho 
gives  the  corporation  his  notes  there- 
for, indorsed  by  the  transferor,  under 
an  arrangement  whereby  the  stock  is 
to  be  transferred  upon  payment  of 
the  notes.  Is  not  entitled  to  have  de- 
ducted from  tha  unpaid  balance  due 
on  his  subscription  the  amount  Of  one 
of  such  notes  transferred  by  the  cor- 
poration as  collateral  security  to  one 
who  afterward  returned  it  to  the 
corporation,  and  with  whose  consent 
it  is  produced  and  offered  for  can- 
cellation on  the  trial  of  an  action  to 
recover  such  unpaid  balance.  Phoenix 
Warehousing  (3o.  t.  Badger.  M  N.  T. 
294. 

9&  Peoples'  Home  Sav.  Bank  v. 
Rlckard.  139  Cal.  286,  73  P  858:  Gil- 
lett  V.  Chicago  Title,  etc,  Co..  230  111. 
373,  82  NS  891;  lUder  V.  Morrison. 
64    Md.    429. 

[a]  XUnatratloaB.— (1)  Where  a 
person  receives  duebiUs  for  stock 
with  notice  that  it  is  unpaid,  and 
transfers  them  to  another  person  of 
no  financial  responsibility,  with  no- 
tice, who  receives  the  certificates 
and  gives  his  notes  for  the  purchase 

Erice,  with  the  certificates  as  col- 
iteral  security,  the  seller  is  the 
equitable  owner  of  the  stock,  and 
liable  for  the  balance  due  on  it.  Gil- 
lett  V.  Chicago  Title,  etc.,  Co.,  230 
III.  373,  82  NE  891.  (2)  A  stockholder 
cannot  escape  liability  for  unpaid  in- 
stallments due  on  his  stock  by  trans- 
ferring his  paid-up  stock  to  a  third 
person,  without  the  knowledge  or  con- 
sent of  the  latter,  and  for  the  sole 
purpose  of  avoiding  such  liability. 
Rider  v.  Morrison,   64  Md.  429. 

99.  U.  S. — Priest  v.  Glenn,  61  Fed. 
400,  2  CCA  305,  48  Fed.  19   (constru- 
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Liability  of  agent.  In  the  absence  of  fraud  or 
deception  practiced  on  the  corporation,  an  agent  of 
an  owner  of  stock  in  which  the  agent  himself  has 
no  interest  is  not  liable  for  assessments  made  on 
the  stock.^ 

[$  1185]  b.  Calls  or  Assessments  Prior  to 
Transfer.  Althongh  there  is  authority  to  the  con- 
trary,* as  a  general  rule  the  transferor,  and  not  the 
transferee,  is  liable  for  calls  or  assessments  made 
prior  to  the  transfer,  although  not  payable  until  af- 
terward," even  though  the  corporation  assents  to  the 
transfer  on  its  books.* 

[$  1186]  3.  Bona  Fide  Purchasers'— a.  In 
OeneraL  In  accordance  with  the  doctrine  of 
estopx>el  heretofore  discussed,'  if  an  owner  of  stock 
holds  out  another,  or  allows  him  to  appear,  as  hav- 
ing Va.  Code  [1860]  Ut  18  c  S7  and 
Code  [1873]  o  B7). 

Ala. — Morris  v.  Olenn,  87  Ala.  t28, 
7  S  90  (construing  the  Virginia 
code). 

Iowa. — White  v.  Oreen,  106  Iowa 
176.  74   NW  928. 

Md. — Hambleton  v.  Olenn,  72  Md. 
331.  20  A  116:  UcKim T.  Glenn,  66  Md. 
479.    8    A    130. 

Mo.— .-Glenn  v.  Hunt,  120  Mo.  JSO, 
25  SW  181  (construing  the  Virginia 
statute). 

Nebr. — Omaha  Commercial  Kat, 
Bank  v.  Gibson,  (7  Nebr.  750,  66  NW 
616. 

Va. — Hamilton  v.  Olenn,  36  Va.  901, 
9   SE   129. 

[a]  Sill*  a]»IiaA.^Where  a  mem- 
ber  of  a  Virginia  corporation  assigns 
his  stock,  a  ludgment  in  favor  of  the 
assignee  in  an  action  to  recover  un> 
paid  calls  Is  no  bar  to  an  action 
against  the  assignor,  since,  under  the 
Virginia  statute,  both  assignor  and 
assignee  are  liable  for  any  Install- 
ment already  accrued  or  thereafter 
to  accrue.  Olenn  v.  Hunt,  120  Mo. 
ISO,  25   SW  181. 

1.  American  Alkali  Co.  v.  Kurtz. 
138  Fed.  392,  70  (XIA  632  [alE  131  Fed. 
663]. 

[a]  -  Ulnstratlon^WheTe  one  act- 
ing as  agent  for  the  owners  of  s^ock 
of  a  corporation  in  which  he  himself 
has  no  interest  causes  It  to  be  trans- 
ferred on  the  boolcstof  the  company  to 
a  third  person,  who  is  an  employee 
of  the  company  and  without  interest 
in  the  stock,  the  actual  ownership  of 
which  remains  as  before,  he  does  not 
thereby  render  himself  liable  for  an 
assessment  thereafter  made  by  the 
directors,  where  no  fraud  or  deception 
was  practiced  on  the  company.  Amer- 
ican Alkali  Co.  V.  Kurtz,  188  Fed.  392, 
70  (X;A  632  [afr  131  Fed.  663]. 

3.  West  Philadelphia  Canal  Co.  v. 
Innes,  8  Whart.  (Pa.)  198  (holding 
that,  where  the  transfer  was  made 
after  certain  installments  were  called 
for  but  before  they  were  payable,  the 
transferor  was  not  liable  for  any  in- 
stallment which  became  due  there- 
after); Aylesbury  R.  Co.  v.  Mount,  4 
M.  &  G.  651,  43  ECL  336,  134  Reprint. 
268    (under  the  statute). 

3.  Campbell  v.  American  Alkali 
Co.,  125  Fed.  207,  61  CCA  317  [atC  113 
Fed.  398];  Geary,  etc.,  R.  Co.  v. 
Bradbury  Est.  Co.,  (Cal.)  175  P  457; 
Visalla,  etc.,  R.  Co.  v.  Hyde,  110  Cal. 
632,  43  P  10,  62  AmSR  136;  Ijouislana 
Ins.  Co.  V.  Gordon,  8  La.  174;  Sche- 
nectady, etc..  Plank  Road  Co.  v. 
Thatcher,  11  N.  Y.  102. 

[a]  Both  at' common  low  anA  va- 
der  acme  stetntes  a  stockholder  in  a 
corporation  is  liable  for  assessments 
on  calls  lawfully  ma^le  after  he  has 
been  accepted  by  the  corporation  as 
a  stockholder,  and  while  he  stands 
registered  as  such  on  its  books,  and 
he  is  not  released  from  such  liability 
by  a  transfer  of  ths  stock  after  the 
call  has  been  made,  but  before  it  be- 
comes payable.  Campbell  v.  Ameri- 
can Alkali  Co.,  125  Fed.  207,  81  CCA 
317   faff  tl8  Fed.  3981. 

[bl  Tlw  Nirlatend  ownw  of  pro- 
f erred  stock  of  a  corporation,  on  call 
made  thereon  during  the  continuance 


of  such  ownership,  becomes  charged 
with  a  deflnltive  debt,  and  ig  liable 
thereon,  although  he  has  made  no  ex- 
press promise  to  pay.  American  Al- 
kali Co.  v.  Campbell,  118  Fed.  398 
[aff   125   Fed.   207,   61  CCA  317]. 

[c]  FxovlsloB  for  tnuutfMT  attar 
paynunt. — ^A  corporation  by-law  pro- 
viding that  the  stock  shall,  after  pay- 
ment of  all  calls  or  installments 
thereon,  be  transferable  on  the  books, 
refers  to  calls  or  installments  then 
due,  and  not  to  the  unpaid  balance  of 
the  stock,  so  as  to  make  a  tranbferee 
liable  for  calls  made  while  the  btock 
is  In  the  possession  of  the  transferor. 
Geary,  etc.,  R.  Co.  v.  Bradbury  £st. 
Co„  (Cal.)  175  P  457. 

W  *]>•  a*t«  of  th*  oaU  for  the 
purpose  of  fixing  the  liability  of 
stockholders  is  the  date  fixed  by  a 
resolution  of  the  board  of  directors, 
upon  which  the  call  shall  be  made, 
although  it  Is  to  be  payable  In  install- 
ments at  specified  times  thereafter. 
Campbell  v.  American  Alkali  Co..  126 
Fed.  207,  61  CCA  317  [aft  118  Fed. 
898]. 

4.  American  Allull  Co.  v.  Camp- 
bell. 113  Fed.  398  [aff  126  Fed.  207, 
61  CCA  317]. 

6.    Oroas  rsferanoaai 
Blank  transfer  and  power  of  attorney 

generally  see  supra  i  1046. 
Bona  fide  purchaser  of: 

Invalid  stock  see  supra  (t  680,  687 
et  sea. 

Lost  or  stolen  certificates  see  supra 
{J  677,  721. 
ESnforoement  of  corporate  lien  against 

bona    fide    purchaser    see    Infra    i 

1206. 
Pledgee  as  bona  fide  holder  see  supra 

{|  1118-1120. 

6.     See  supra  I  1050. 

T.  U.  S.— Elliott  V.  Milter,  168  Fad. 
868. 

Ala. — Nelson  v.  Owen,  118  Ala.  872, 
21  S  75;  Winter  v.  Montgomery  Oas 
Light  Co.,  89  Ala.  644,  7  S  773. 

Cal. — Brlttan  v.  Oakland  Sav.  Bank, 
124  Cal.  282,  67  P  84,  71  AmSR  58; 
Krouse  v.  Woodward,  110  Cal.  638,  42 
P  1084;  Behlow  v.  Fischer,  102  Cal. 
208,  36  P  609;  Thompson  v.  Toland, 
48  Cal   99  ^ 

Colo. — 6'Mara  v.  Newcomb,  38  Col9. 
275,  88  P  167;  Supply  Ditch  Ck>.  v. 
Elliott,  10  Colo.  827,  883,  16  P  691, 
3  AmSR  686. 

Conn. — Bostwlck  v.  Chapman,  60 
Conn.  563,  24  A  32. 

D.  C. — National  Safe  Deposit,  eto., 
Co.  v.  Hibbs,  32   App.  469. 

III. — Otis  V.  Gardner,  106  111.  436. 

Iowa. — Mudge  v.  Railway  Mail 
Equipment  Co.,  167  Iowa  656,  149 
NW  867,   870    [clt   Cyc]. 

Mich. — Walker  v.  Detroit  Transit 
R.  COy   47    Mich.  838,   11   NW  187. 

N.  jr.— Prall  v.  Tilt,  28  N.  J.  B<j. 
479:  Mount  Holly,  etc..  Tump.  C!o.  V. 
Ferree,   17  N.   J.   Bq.   117. 

N.  Y. — McNeil  v.  New  York  Tenth 
Nat.  Bank,  46  N.  Y.  325,  7  AmR  341 
[mod  55  Barb.  69];  Metzger  v.  Life 
Assoc,  of  America,  125  App.  Dlv. 
921,  110  NYS  1188  [aff  196  N.  Y.  698 
mem,  89  NE  1106  memi;  Leavltt  v. 
Fisher,  11  N.  T.  Super.  1;  Helpem  v. 
Cure,  178  NTS  886. 

Pa.— Gilbert  v.  Erie  BIdg.  Assoa, 


ing  full  power  of  disposition  thereof,  as  where  he 
delivers  to  him  the  certificate  indorsed'  with  a  blank 
assignment  and  power  of  attorney,  authorizing  a 
transfer  on  the  books  of  the  corporation,'  an  inno- 
cent transferee  from  such  transferor  is  entitled  to 
be  protected  as  a  bona  fide  holder  or  purchaser, 
although  the  transferor  exceeds  his  authority  in  mak- 
ing the  sale  or  transfer,^  and  although  the  transfer 
is  not  registered  on  the  books  of  the  corporation,* 
or  the  i>ower  of  attorney  attached  to  the  certificate  is 
not  in  the  form  authorized  by  the  stock  exchange.^" 
But  this  doctrine  does  not  apply  in  favor  of  a  pur- 
chaser who  acts  in  bad  f  aith,^^  as  where  he  purchases 
the  stock  with  knowledge  that  the  transferor  is  not 
the  owner  of  the  stock  or  is  not  authorized  to  trans- 
fer it,^*  or  with  knowledge  of  circumstances  sufficient 

184   Pa.   654.   39  A  291;  Wood's  App., 
92  Pa.  879,  37  AmR  694. 

Tenn. — Caulklns  v.  Memphis  Oas- 
Llght  Co.,  86  Tenn.  683,  4  SW  287. 
4  AmSR  786;  Cherry  v.  Frost,  7  Lea 

See  also  supra  IS  1046,  1060. 

8.  Ala. — Tupelo  Bank  v  Thompson, 
186  Ala.  600,   65  S  147. 

Ga. — Stlnson  v.  Thornton,  66  Oa. 
877. 

Md. — Cohen  v.  Owynn,  *  Md.  Cb. 
867. 

Mass. — Salisbury  Mills  ▼.  Town* 
send,  109  Mass.  116. 

N.  Y. — Moore  v.  Metropolitan  Nat, 
Bank,  65  N.  Y.  41,  14  AmR  173;  Mc- 
Neil V.  New  York  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  AmR  841;  Talcott  ▼. 
Standard  Oil  Co.,  149  App.  Dlv.  694, 
184  NYS  617. 

Pa. — Dovey's  App.,  97  Pa.  168; 
Bayard  v.  Farmers',  etc..  Bank,  62  Pa. 
282. 

Tenn.— Caulklns  v.  Memphis  Gas- 
Light  Co.,  86  Tenn.  688,  4  SW  287,  4 
AmSR  786. 

Bng. — Brlggs  v.  Massey,  42  L.  T. 
Bon.  N.  S.  49. 

fa]  XllBstxattonw— Where  an  owner 
of  stock  indorsed  It  in  blank  and  da* 
livered  It  to  s  copartnership  to  be 
pledged  under  certain  restrictions, 
she  thereby  gave  to  the  partnership 
the  indicia  of  authority  to  make  any 
disposition  of  the  stock,  and  a  pur- 
chaser for  value  witho\it  notice  oC 
the  restrictions  upon  the  authority  la 
not  affected  by  such  restrictions. 
Tupelo  Bank  v.  Thompson,  186  Ala. 
600.   66    S   147. 

9.  Winter  v.  Montgomery  Gas- 
Light  Co.,  8»  Ala.  644,  7  S  773.  And 
see  cases  supra  note  7. 

irsoasslty  for  rariatrstlon  vanarallr 
see  supri  {9  1148-1157. 

10.  Smith  v.  Savin,  66  Hun  640.  9 
NYS  106. 

11.  Healy  v.  Smith,  160  IIL  A. 
627;  Breyfogle  v.  Bowman,  167  Ky. 
62,  162  SW  787;  Crichton  v.  Louisiana 
Oil  Refining  Co.,  (La.)  81  S  213;  Avery 
V.  Kansas  City  Cent.  Bank,  221  Mo. 
71,  119  SW  1106. 

[a]  TxavA.— (1)  A  corporation  Is 
not  liable  to  the  purchaser  or  pledgee 
of  stock  from  an  officer  of  such  cor- 
poration who  has  conspired  with 
other '  officers  of  such  corporation  to 
have  such  stock  Issued  to  him  with- 
out having  been  paid  for.  Healy  v. 
Smith,  160  III.  A.  627.  (2)  A  person 
to  whom  corporate  stock  is  trans- 
ferred by  the  managing  head  of  a 
firm  without  consideration  and  in 
fraud  of  the  rights  of  the  firm  cred- 
itors cannot  claim  as  a  bona  fide 
purchaser  as  against  such  creditors. 
Breyfogle  v.  Bowmaji,  167  Ky.  62,  162 
SW  787. 

[b]  CHft. — One  taking  by  gift 
from  his  father  stock  in  a  falling 
bank  is  not  an  innocent  purchaser, 
but  holds  the  stock  subject  to  any 
equities  existing  in  favor  of  the  bank 
or  other  stockholders.  Avery  v.  Kan- 
sas City  Cent.  Bank,  221  Mo.  71,  119 
SW  1108. 

19.  U.  S.— Davis  V.  Finch,  286  Fed. 
89,  149  CCA  299. 

La.— -Crichton  v.  I4>uislana  Oil  Re- 
fining Co.,  81  S  »U, 
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to  pnt  him  on  inquiry  as  to  sncH  facts.** 

Essential  elements.  To  entitle  one  to  the  protec- 
tion of  a  bona  fide  purchaser  of  stock  he  must  be  a 
purchaser  in  good  f  aith^*  and  without  notice  of  the 
adverse  interest  or  equities  which  are  sought  to  be 
enforced  against  him,*'  or  if  he  has  such  notice,  he 
must  purchase  from  one  who  had  no  notice;*"  and 
he  must  be  a  purchaser  for  a  valuable  consideration 
paid  at  the  time  of  the  purchase,*'  or  before  he  has 
notice  of  a  prior  right  or  equity.*'  The  mere  giv- 
ing of  security  for  the  purchase  money,**  or  trans- 
ferring the  stock  as  security  for,*'  or  as  a  credit 
upon,  a  preexisting  debt,**  is  not  sufiQcient. 

The  defense  of  a  purchaser  for  valuable  consid- 
eration without  notice  is  equitable  in  its  nature.** 

[f  1187]  b.  ConstmctiTe  Notice;  Duty  to  In- 
quire.*' A  purchaser  is  chargeable  with  constructive 
notice  of  the  contents  of  the  certificate  purchased, 
whether  he, examines  it  or  not;*'*  and  where  the  cer- 
,  tificate  is  regular  on  its  face,  imports  ownership  in 


its  holder,  and  contains  no  intimation  of  any  equities 
impairing  such  ownership  or  full,  title,  whether  in 
the  corporation  or  in  third  persons,  an  intendug 
purchaser  is  not  bound  to  suspect  fraud  or  infirmity 
of  title,  but  may  rely  upon  the  disclosures  of  the  cer- 
tificate,*' and  is  not  bound  to  examine  the  books  of 
the  corporation  to  ascertain  the  validity  of  the  trans- 
fer,** and  even  though  he  examines  the  books,  he  is 
not  chargeable  with  notice  of  facts  which  they  do 
not  disclose.*'  Under  some  decisions,  however,  the 
books  of  the  corporation  should  be  inspected, 
although  the  purchaser  need  only  look  to  the  title 
of  his  seller  on  such  books,*'  and  is  not  affected  by  a 
previous  irregularity  in  the  transfers.**  One  cannot 
be  protected  as  a  bona  fide  purchaser,  where  at  the 
time  of  his  purchase  he  knows  that  the  person  pur- 
porting to  sell  the  stock  is  acting  without  authority 
or  in  fraud  of  the  rights  of  the  real  owner,  or  has 
information  sufScient  to  put  him  upon  such  inquiry 
as  would  enable  him  to  discover  such  fact.'*  But  a 


N.  J. — ^New  Jersey  Trust,  etc.,  Co. 
▼.  Bodlne,  60  A  387. 

N.  T. — ^Butterfleld  -  v.  Spencer,  14 
N.  T.  Super.  1. 

Pa. — Ryman  v.  Gerlach,  168  Pa. 
197,  26  A  1031,  26  A  302. 

Wash. — Bureka  Min.,  etc.,  Co.  v. 
Uvely,  E9  Wash.  660.  110  P  426. 

[a]  ninBtratloB. — Physical  deliv- 
ery of  certiScates  of  stock  indorsed 
by  a  blank  power  of  attorney  will  not 
pass  title,  even  if  value  is  paid,  if 
the  purchaser  knows  that  the  shares 
were  in  pledge,  that  the  pledi^ee  is 
dead,  and  that  the  party  disposing  of 
them  is  not  entitled  to  act  for  the 
representative  of  the  deceased 
pledgee  or  the  pledgor.  New  Jersey 
Trust,  etc.,  Co.  v.  Bodine,  (N.  J.  Ch.) 
60  A  387. 

13.  See  infra  S  1187. 

14.  Breyfog-Ie  v.  Bowman,  157  Ky. 
62,  162  SW787:  Avery  v.  Kansas  City 
Cent.  Bank,  221  Mo.  71,  119  SW  1106. 
And  see  cases  Infra  notes  23-41. 

15.  Bryan  v.  Montandon,  6  Ida. 
362,  66  P  650;  New  Jersey  Trust,  etc., 
Co.  V.  Bodlne,  (N.  J.  Ch,).60  A  387; 
American  Press  Assoc,  v.  Brantlng- 
ham,  76  App.  DIv.  435,  78  NTS  305; 
Leavitt  V.  Fisher,  11  N.  Y.  Super.  1; 
Fatman  v.  Lobach,  8  N.  T.  Super. 
864;  Grafner  v.  Pittsburg,  etc.,  St. 
R.  Co.,  207  Pa.  217,  66  A  426. 

16.  Roberts  v.  W.  H.  Hughes  Co., 
86  Vt.  76.  83  A  807. 

[a]  XUnatnitton. — ^A  purchaser  of 
stock  with  notice  of  an  unrecorded 
mortgaire  on  nroperty  conveyed  to  the 
corporation  from  one  having  no  no- 
tice Is  a  bona  fide  purchaser,  and  suc- 
ceeds to  all  the  rights  of  his  vendor. 
Roberts  v.  W.  H.  Hughes  Co.,  86  Vt. 
76,  83  A  807. 

17.  U.  S.— Elliott  V.  Miller,  168 
Fed.   868. 

la— Healy  v.  Smith,  160  III.  A. 
627. 

Ky. — ^Breyfogle  v.  Bowman,  1&7  Ky. 
62,  162  SW  787;  Paducah  Land,  etc., 
Co.  V.  Mulholland,  24  SW  624,  24 
KyL  624;  Thurber  v.  Crump,  86  Ky. 
408,  6  SW  145. 

Miss. — People's  Bank  v.  Lamar 
County  Bank,  107  Miss.  852,  66  S  219, 
67  S  981. 

Nebr. — Tecumseh  Nat.  Bank  v.  Rus- 
sell, 60  Nebr.  277,  69  NW  763. 

N.  T. — Weaver  v.  Barden,  49  N.  T. 
286  [rev  3  Lans.  338];  American 
Press  Assoc,  v.  Brantlngham,  75 
App.  Div.  435.  78  NTS  305;  Crawford 
v.  box.  6  Hun  607;  Leavitt  v.  Fisher, 
11  N.  Y.  Super.  1;  Fatman  v.  Lobach, 
8  N.  Y.  Super.  354. 

Pa. — Moodle  v.  Seventh  Nat.  Bank, 
11   Phlla.  366. 

Vt. — Roberts  v.  W.  H.  Hughes  Co., 
86  Vt.  76.  83  A  807,   814   [clt  Cycl. 

Wash. — S.  R.  MoGowan  Co.  v.  Carl- 
son, 79  Wash.  92,  139  P  889;  Eureka 
Min.,  etc..  Co.  v.  Lively,  59  Wash. 
550,  110  P  426. 

ta]     Tlie  «iixr«Ba«r  of  oUwr  ttook 


of  value  in  exchange  la  a  sufflclent 
consideration.  Elliott  v.  Miller,  168 
Fed.  868. 

[b]  promlaa  to  tnmafer  property, 
i— One  who  has  agreed  to  transfer 
certain  property  in  consideration  of 
the  receipt  Dy  him  of  a  stock  certifi- 
cate i  is  not  a  purchaser  of  the  certifi- 
cate for  value  until  he  has  made 
the  transfer.  Tecumseh  Nat.  Bank  v. 
Russell,  50  Nebr.  277,  69  NW  763. 

OonsLleratlon  I 
Generally  see  Contracts  {{  144-244. 
For    pledge    of    stock    see    supra    S 

llOS. 
For  sale  of  stock  generally  see  supra 

t  1052. 
-18.    Weaver   v.    Barden,    49    N.   Y. 
S86    [rev    8    Lans.   3381;     Young    v. 
South   Tredegar    Iron   Co.,    86   Tenn. 
189,  2  SW  202    4  AmSR  752. 

[a]  Tlins  it  has  been  held  that, 
although  there  has  been  a  negotiation 
tor  a  sale,  yet  If  the  creditor  of  the 
Intending  vendor  attaches  before  the 
purchase  price  is  paid  and  the  certlfl- 
cates  delivered,  the  rights  of  the  at- 
taching creditor  are  superior  to  those 
of  the  vendee.  Young  v.  South 
Tredegar  Iron  Co.,  86  Tenn.  189,  2 
SW  202,  4  AmSR  752. 

19.  Weaver  v.  Borden,  49  N.  Y. 
286    [rev  3  Lans.  338]. 

20.  Roberts  v.  W.  H.  Hughes  Co., 
86  Vt  76.  83  A  807. 

[a]  Zllnstratlon.  —  Taking  by  a 
bank  of  a  certificate  of  stock  to  se- 
cure an  overdraft  is  a  taking  to  se- 
cure an  existing  Indebtedness,  and 
the  bank  is  not  a  holder  for  value. 
Roberts  v.  W.  H.  Hughes  Co.,  86  Vt 
76,  83  A  807. 

ai.  Shlnkle  v.  Vlckery,  166  Mo.  1, 
66  SW  456;  Weaver  v.  Barden,  49  N. 
Y.  286  [rev  3  Lans.  838];  Moodle  v. 
Philadelphia  Seventh  Nat.  Bank,  11 
Phlla.  (Pa.)  366.  But  see  People's 
Bank  v.  Lamar  County  Bank,  107 
Miss.  862,  66  S  219,  67  S  961  [sus- 
taining suFTgestion  of  error  66  S  219] 
(holding  that  one  who  accepts  cor- 
porate stock  in  payment  of  a  debt  due 
It  of  the  value  of  the  stock  is  a  pur- 
chaser for  value). 

23.  Maxwell  v.  Foster,  67  S.  C.  877, 
45  SE  927  [overr  Aultman  v.  Utsey, 
41  S.  C.  304.  19  SB  617  (which  de- 
cided that  it  was  legal  when  inter- 
posed to  an  action  on  the  law  side 
of  the  court)]. 

23.  See  generally  Sales  [36  C^c 
347  et  seq]. 

34.  White  V.  Price,  39  Hun  894  [aft 
108  N.  Y.  661  mem,  15  NE  427,  1  Sllv. 
A.  592,  28  NYWklyDlg  353]. 

35.  U.  S. — Lowry  v.  Commeroial, 
etc..  Bank,  16  F.  Cas.  No.  8,581,  Taney 
310. 

Mass. — Salisbury  Mills  v.  Town- 
send.  109  Mass.  116. 

N.  J. — Scarlett  v.  Ward,  62  N.  J.  Bq. 
197,    27  A  820. 

N.  Y.  —  Hoibrook  v.  Now  Jersey 
Zinc  <3o.,  57  N.  Y.  616. 


Utah. — Brown  v.  Wright,  48  Utah 
688,  161  P  448,  460  [clt  Cycj;  Kimball 
V.  Success  Min.  Co.,  18  Utah  78,  110 
P  872,  878  [quot  Cyc]. 

28.  U.  8. — Foreman  v.  Blgelow,  9 
F.  Cas.  No.  4,934.  4  Cliff.  608;  Lowry  v. 
Commercial,  etc..  Bank,  16  F.  Cas.  No. 
8,581,  Taney  310. 

Mass. — Salisbury  Mills  v.  Town- 
send,  109  Mass.  115. 

Mich.— Walker  v.  Detroit  Transit 
R.  Co.,  47  Mich.  388,  11  NW  187. 

Pa. — Bayard  v.  Farmers'  Bank,  68 
Pa.  232. 

Utah. — ^Kimball  v.  Success  Min.  Co., 
88  Utah  78,  110  P  872,  878  [quot  Cyc]. 

And  see  cases  supra  note  7. 

[a]  ZUnatratton.— A  bona  fide  pui^ 
chaser  of  stock  formerly  owned  by  a 
corporation,  and  indorsed  by  the  prop- 
er oflicers  thereof,  may  assume  that 
the  indorsement  was  duly  authorized, 
and  is  not  bound  to  search  the  corpora- 
tion books  for  such  authority  before 
completing  his  purchase.  Walker  v. 
Detroit  Transit  R.  Co.,  47  Mich.  338, 
11  NW  187. 

87.  Kimball  v.  Success  Mtn.  Co., 
88  Utah  78,  110  P  872. 

[a]  ZIliutTatloii. — A  purchaser  of 
stock  which  was  sold  to  his  trans- 
feror on  a  delinquent  assessment  Is 
not  chargeable  with  notice  of  tba 
delinquent's  rights,  although  the  stda 
was  void,  where  the  books  do  not  dis- 
close the  invalidity,  and  where  the 
transferor  has  been  recognized  by  the 
corporation  as  the  owner  of  the  stock, 
although  the  purchaser  later  became 
a  director  and  officer.  Kimball  v. 
Success  Min.  Co.,  88  Utah  78.  110  P 
872 

28.  Wilmington,  etc..  Tump.  Co.  v. 
Bush,  1  Del.  44. 

29.  Wilmington,  etc.  Tump.  O).  v. 
Bush,  1  Del.  44. 

30.  Ark. — Paine  v.  Arkansas,  etc, 
Copper  Co.,  206  SW  447. 

Colo. — ^Byers  v.  Rollins,  13  Colo.  21. 
21  P  894. 

Iowa. — Mudge  V.  Railway  Blall 
Equipment  Co.,  167  Iowa  656,  149  NW 
867.  870   [clt  Cyc]. 

Mich. — Goodwin  v.  Hampton  Transp. 
Co.,  133  Mich.  229,  94  NTW  729. 

Mont. — Barker  v.  Montana  Gold, 
etc.,  Min.  Co.,  35  Mont  351,  89  P  6(. 

N.  J. — Groff  V.  Stitzer,  75  N.  J.  Bq. 
462.  72  A  970  [rev  on  other  grounds 
77  N.  J.  Eq.  260,  77  A  46]. 

N.  Y. — Anderson  v.  Nicholas,  28  N. 
Y.  600  [aff  18  N.  Y.  Super.  1211. 

S.  C. — Maxwell  v.  Foster,  67  S.  C 
877,  45  SB  927. 

Utah. — Brown  v.  Wright  48  UUh 
633,  161  P  448. 

Vt — Sabln  v.  Woodstock  Bank,  21 
Vt  363. 

Bng. — C!olonlal  Bank  v.  CaAy,  IS 
App.  Cas.  267,  [aff  88  Ch.  D.  388,  and 
rev  86  Ch.  D.  669]. 

[a]  XUttstratlaauw— .(1)  Where  the 
seller  Is  a  boy  of  only  sixteen  years 
of   age,   and   he   sella   the   stock   for 
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pnnshaser  is  not  ehaigeable  witb  notice  of  faets  in 
T^ard  to  vhieh  there  is  no  dnty  upon  him  to  make 
inquiry,'*  or  of  faets  which  arise  f^ter  the  transac- 
tion has  been  completed;'^  and  it  has  been  held  that 
he  is  not  affected  by  notice  of  facts  received  after  the 
eontraet,  which  creates  an  absolute  obligation,  is 
altered  into,  although  before  payment  of  the  pur- 
chase money."  The  existence  of  a  by-law  prohibiting 
the  transfer  of  stock  of  a  stockholder  indebted  to 
the  corporation  is  not  enough  to  charge  a  bona  flde  - 
poTchaser  with  notice  ;f^  although  the  purchaser, 
which  is  also  a  corporation,  has  a  similar  by-law, 
which  is  printed  on  each  of  its  certificates.^^  The 
treasurer  of  a  corporation  when  purchasing  its  shares 
from  a  bona  flde  holder  is  not  charged  with  construc- 
tive notice  Y>f  transfers  made  prior  to  the  time  he 
became  treasurer." 

liis  pendens.  .It  has  been  held  that  the  doctrine 
of  a  constructive  notice  by  lis  pendens  is  not  appli- 
cable to  corporate  stoek.^'  But  on  the  other  hand  it 
has  been  held  that  a  purchaser  of  stock  pending  an 
action  to  cancel  it,  as  having  been  improperly  issued, 
will  be  bound  by  a  decree  for  cancellation,^^  and 
that  a  decree  vesting  the  title  to  stock  in  a  person 
other  than  the  holder  of  the  outstanding  certificate, 
and  a  transfer  made  by  a  master    in    pursuance 


thereof,  and  made  known  to  the  corporation,  is  a 
complete  protection  to  the  corporation  against  pur- 
chasers of  the  outstanding  certificate,  although  they 
pay  value  and  have  no  notice  of  the  decree.^^  Under 
the  rule  that  the  notice  arising  from  a  pending  suit 
does  not  affect  matters  not  alleged  in  the  proceedings 
or  not  in  issue,*"  the  fact  that  a  transferee  knows 
that  a  suit  is  pending  for  the  appointment  of  a 
receiver  and  dissolntion  of  the  corporation,  and  to 
require  the  transferor  to  account  for  property  alleged 
to  have  been  wrongfully  appropriated,  does  not  pre- 
vent the  transferee  from  purchasing  the  stock  free 
from  all  equities  between  the  transferor  and  another 
stockholder  in  the  corporation.'** 

[i  1188]  c.  Purchaser  of  Stock  Held  in  Tmst.*' 
Where  a  person  holds  stock  in  trust,  a  purchaser  and 
transferee  from  him,  if  he  has  actual  or  constructive 
notice  of  the  tpiat,  takes  subject  to  the  equitable 
rights  of  the  cestui  que  trust,*^  and  is  liable  to  the 
latter  in  the  full  amount  of  the  stock.**  But  a  bona 
fide  purchaser  without  knowledge  of  the  trust  will 
be  protected,  although  the  transferor  vicdates  his 
trust  in  making  the  transfer*"  and  even  though  the 
cestui  que  trust  is  an  infant  at  the  time  of  the  trans- 
fer.** These  rules  apply  to  a  transfer  of  stock  by 
an  administrator  or  ezecntor.^' 


much   less   than   Its  real  value,   the 

&urchaser  cannot  be  regarded  as  a 
3na  flde  purchaser.  Anderson  v. 
Nicholas,  28  N.  T.  600  [aff  18  N.  T. 
Super.  121].  (3)  A  stock  broker  who 
accepts  a  certiflcate  of  stock  Indorsed 
In  blank  from  a  stranger,  whose  name 
does  not  appear  on  the  certiflcate, 
without  Inquiring  for  references  or 
InvestigatlnK  the  standing  of  .the 
stranger  to  sell  stock  under  the  rules 
of  the  stock  exchange,  which  makes 
the  stock  broker  personally  liable  for 
carrying  out  the  contract,  accepts 
such  stock  under  circumstances  put- 
tins  him  on  inquiry  as  to  the  strang- 
er's title  thereto.  Payne  v.  Arkansas, 
etc..  Copper  Co.,  (Ark.)  206  SW  4«7. 
(J)  Where  one  buys  a  certiflcate  of 
stock  not  under  Seal  of  the  corpora- 
tion and  not  signed  by  the  person 
whom  he  knows  Is  Its  president 
under  a  representation  that  it  is  all 
the  stock  of  the  company,  but  with 
the  knowledge  that  certain  persons 
are  offlcers  and  directors  of  the  com- 
pany, and  that  the  articles  of  tncor- 
£  oration  reaulre  directors  to  be  share- 
olders,  these  facts  are  sufllclent  to 
put  him  on  Inquiry,  and  he  cannot 
be  said  to  be  an  Innocent  purchaser. 
Byere  v.  Rollins,  13  Colo.  22,  21  P 
894.  (4)  If  the  principal  delivers  cer- 
tificates to  the  broker  without  exe- 
cuting the  usual  power  of  attorney 
Indorsed  thereon,  this  fact  will  put 
any  one  with  whom  the  broker  seeks 
to  negotiate  the  shares  upon  Inquiry 
as  to  the  extent  of  his  authority. 
Colonial  Bank  y.  Cady,  15  App.  Cas. 
267  [afr  S8  Ch.  D.  888]. 

[b]  raets  IMIA  insafflclsnt.  —  The 
fact  that  the  assignor  objects  to  the 
assifniee  having  a  transfer  made  on 
the  books  of  the  corporation  may  be 
a  suspicious  circumstance,  but  it  is 
not  sufilclant  cause  for  inquiry  to 
overthrow  other  evidence  supporting 
a  finding  of  the  bona  fides  of  the  as- 
simee.  Brown  v.  Wright,  48  Utah 
<33,   181   P  448. 

81.  Spalding  v.  Paine,  81  Ky.  416. 
S  KyL  391. 

39.  Cohen  v.  Owynn,  4  Md.  Ch. 
857. 

[a]  Slnstratlon, — A  memorandum 
made  on  the  transfer  book  of  a  cor- 
noratton  after  the  ourchase  of  stock 
by  a  bona  flde  purchaser,  showing  the 
arranerement  under  which  the  stock 
was  transferred,  cannot  affect  such 
purchaser  with  notice  of  such  ar- 
rangement. Cohen  v.  Owynn,  4  Md. 
Ch.  367.  ^     ,  .^ , 

33.  Ouderkirk  v.  Bayless  Pulp, 
etc.,  Co.,  199  N.  T.  866,  92  NE  798 
[ate  188  App.  DiT.  914,  112  NTS  1189]. 


ra]  mvstnrtioa^— A  purchaser  of 
stock  is  not  affected,  by  notice  of  a 
prior  option  for  purchase,  although 
he  receives  it  before  making  actual 
payment,  his  contract  for  purchase, 
entered  into  before  receiving  the  no- 
tice, having  created  an  absolute  ob- 
ligation on  his  part  to  take  and  pay 
for  the  stock.  Ouderkirk  v.  Bayfess 
Pulp,  etc.,  Co.,  199  N.  Y.  866,  92  NB 
798  faff  Its  App.  Dlv.  914,  112  NTS 
1139]. 

84.  Anelo-Califomla  Bank  v.  Oran- 
gbTB'  Bank..  63  Cal.  859. 

Oorporate  Ilea  nndsr  by-laws  see 
infra  1  1194. 

35.  Anglo-Califomla  Bank  v.  Oran- 
ger's  Bank,  63  Cal.  869. 

36.  Noyes  v.  Woodruff,  (Vt)  100 
A  759. 

37.  Davis  V.  Miller  Signal  Co.,  105 
111.  A.  657;  Holbrook  v.  New  Jersey 
Zinc  Co.,  67  N.  T.  616;  Leitch  v.  Wells, 
48  N.  T.  685,  609  (per  Earl,  C); 
American  Press  Assoc,  v.  Brantlng- 
ham,  75  App.  Dlv.  435,  78  NTS  806; 
Krebs  v.  Forbriger,  10  Oh.  I>ea  (Re- 
print) 506,  21  CincLBul  818. 

[a]  The  peadeaoy  of  aa  action  In 
anotner  state  concerning  the  title  to 
stock  is  not  notice  to  a  purchaser  of 
an  outstanding  certiflcate,  even  if  the 
doctrine  of  lis  pendens  was  applica- 
ble to  a  sale  of  shares.  Holbrook  v. 
New  Jersey  Zinc  Co.,  67  N.  T.  616. 

38.  Buford  v.  Keokuk  Northern 
Liine  Packet  Co.,  3  Mo.  A.  159  Taff  69 
Mo.  611]. 

39.  Spratnie  v.  Cocheco  MfR.  C!o., 
22  P.  Cas.  No.  18.249,  10  Blatchf.  178. 

40.  See  Lis  Pendens  [26  Cyc  14761. 

41.  Central  Say.  Bank  v.  Smith,  48 
Colo.  90.  96  P307. 

48.  XiiaWItty  of  covponttlaa  for 
wrongful  traaifar  of  oartlflaatas  kelfl 
In  tiiist  see  suora  9  1176. 

43.  U.  S. — Mlnneauolls  Agricul- 
tural, etc..  Assoc.  V.  Canfleld,  121  TT. 
S.  296,  7  set  887.  30  I.,  ed.  962:  Jau- 
don  V.  National  City  Bank,  18  F.  C!as. 
No.  7,230.  8  Blatchf.  430  [aft  16  Wall. 
166.  21  Ii.  ed.  142]. 

Mass. — Shaw  v.  Spencer,  100  Mass. 
882.  97  AmD  107,  1   AmR  116. 

Mo. — ^Watson  v.  St.  Louis  Smelting, 
etc..  Co.,  8   Mo.  A.   604. 

Nebr. — Tecumseh  Nat  Bank  ▼.  Rus- 
sell, 60  Nebr.  277,  69  NW  763. 

N.  Y. — Patterson  First  Nat.  Bank 
V.  National  Broadway  Bank.  166  N. 
T.  469,  51  NB  398,  42  LRA  189;  White 
V.  Price,  39  Hun  394  [aff  108  N.  T. 
661  mem.  16  NB  427,  1  Sllv.  A.  698, 
28    NTWklyDig    853]. 

Pa. — Westinghouse  v.  Glerman  Nat. 
Bank,  188  Pa.  630,  41  A  734;  Walsh  T. 
Stllle,  2  Pars.  Eq.  Cas.  17,  2  Chest.  Co. 


427. 

Can. — ^Raphael  v.  McFarlana,  18 
Cbh    S    C    188 

44.  Jaiidon  V.  Nati(?nal  City  Bank, 
13  F.  Cas.  No.  7,230,  8  Blatchf.  480. 
[aff  15  Wall.  166,  21   L.  ed.  142]. 

48.  Ala. — Winter  v.  Montgomery 
Oas-Llght  Co.,   89   Ala.    644,   7   8  778. 

Oa. — Stlnson  v.  Thornton,  56  Oa. 
377;  Nutting  v.  Thomason,  46  Oa.  84, 

Kan. — ^Borland  v.  Clark,  46  Kka. 
349. 

Md. — Cohen  v.  Owynn,  4  Md.  <3h. 
367;   Albert  v.  Baltimore  Sav.  Bank, 

1  Md.  Ch.  407  [rev  on  other  grrounds 

2  Md.  1691. 

Mass.— Salisbury  Mills  v.  Town- 
send,  109  Mass.  116;  Atkinson  v.  At- 
kinson, 8  Allen  16. 

N.  T. — Crawford  v.  Dox,  5  Hun 
607. 

Oh. — Dueber  Watch  Case  Mfg.  Co, 
V.  Daugherty,  62  Oh.  St.  689,  67  NB 
465. 

Pa. — ^Bayard  v.  Farmers',  eta,  Bask, 
62  Pa.  232. 

Tenn. — Smith  v.  Nashville,  etc..  R. 
Co.,  91  Tenn.  221.  18  SW  646;  Caul- 
kins  v.  Memphis  Oas-Llght  Co.,  86 
Tenn.    683.   4   SW    287j_4   AmSR  786. 

[a]  XIlsatratlAa. — where,  for  the 
purnose  of  qualifying  a  person  to  be 
a  director,  a  corporation  issued  to 
him  a  certiflcate  of  stock,  he  agree- 
ing to  reassign  it  when  he  ceased  to 
be  a  director,  the  trust  being  secret, 
and  he  agreed  to  asslem  it  to  another 
as  collateral  on  the  latter  becoming 
surety  on  a  note,  and  the  latter  be- 
came surety  on  this  promise  and 
without  notice  of  the  trust,  as  be- 
tween the  company  and  the  surety 
the  equity  of  the  latter  was  superior. 
Tlueber  Watch  Case  Mfg.  Co.  V. 
Daugherty,  62  Oh.  St  689,  67  NB 
445. 

46.  Keeney  v.  Olobe  Mill  Co.,  39 
Conn.  146. 

47.  Iiowry  v.  Commercial,,  etc.. 
Bank.  15  F.  Cas.  No.  8,681,  ^aney 
810;  Stlnson  v.  Thornton,  56  Gfa.  377; 
Nutting  v.  Thomason,  46  Oa.  34; 
Weyer  v.  Franklin  Second  Nat.  Bank, 
67  Ind.  198:  White  v.  Price,  39  Hun 
894  [aff  108  N.  T.  661  mem.  15  NB 
427,    1    Sllv.    A.    692,    28    NTWklyDig 

[a]  At  eanmum  law  an  executor 
has  the  same  power  over  the  dis- 
position of  the  testator's  personal 
property  as  the  testator  himself 
would  nave,  except  in  so  far  as  there 
may  be  restrictions  In  the  will,  and 
where  such  Is  the  case  he  has  power 
to  sell  stock  belonging  to  the  estate, 
and  innocent  purchasers  will  aoquire 
title,  although  he  may  be  aelUng  It 
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Notice  of  trust.  It  has  been  held  that,  if  the  cer- 
tificate shows  on  its  face  that  it  is  held  in  trust,  a 
transferee  thereof  is  charged  with  notice  of  the  trust, 
and  with  the  duty  of  inquiring  into  the  authority  of 
the  holder  to  transfer  it  ;*^  and  in  the  case  of  an  exec- 
utor, a  purchaser  from  him,  knowing  his  character, 
is  chargeable  with  notice  of  the  contents  of  the  will.** 
But  on  the  other  hand  it  has  been  held  that  merely 
aflixing  the  word  "trustee"  to  the  name  of  a  holder 
of  shares  of  stock  does  not,  of  itself,  impart  notice 
that  he  is  not  the  owner  of  the  stock,°°  or  impute 
to  the  purchaser  knowledge  of  intended  fraud  on 
the  part  of  the  seller  where  there  is  no  reasonable 
possibility  of  learning  the  nature  of  the  trust  from 
any  other  reliable  source;  it  is  sufficient  if  the  pur- 
chaser exercises  reasonable  care  to  ascertain  whether 
the  trustee  is  acting  within  the  limits  of  his  power."^ 
A  second  purchaser  is  not  affected  with  knowledge 
of  the  trust  not  communicated  to  him,  acquired  by 
the  agent  of  the  first  purchaser." 

[f  1189]  d.  Purchase  of  Pledged  Stock."  A 
transferee  without  notice  from  a  pledgee,  to  whom 
the  certificate  of  stock  has  been  delivered,  with  an 
assignment  indorsed  in  blank  and  a  power  of  attor- 
ney signed  by  the  owner,  is  entitled  to  be  protected 
as  a  bona  fide  purchaser,*^  although  the  pledgor  has 
not  proper  notice  of  the  transfer ;°'  and  a  bona  fide 


to  convert  it  to  his  own  use.  Ijowry 
V.  Commercial;  etc.,  Bank,  15  F.  Cas. 
No.  8,681    Taney  810. 

48.  Johnson  v.  Amberson,  140  Ala. 
842,  37  S  273;  Shaw  v.  Spencer,  100 
Mass.  382,  97  AmD  107,  1  AmR  115; 
Raphael  v.  McFarlane,  IS  Can.  S.  C 
183;  London,  etc..  Loan,  etc,  Co.  v. 
DnKean.   [18931  A.  C  606. 

[a]  Xllnrtratlon. — ^Where  a  cred- 
itor receives  stock  from  his  debtor, 
to  be  applied  as  a  credit  on  an  In- 
debtedness existing  previous  to  the 
Issuance  of  the  stock,  the  creditor  is 
not  a  bona  nde  purchaser  for  value 
without  notice,  it  appearing  that  the 
stock  was  Issued  in  the  name  of  the 
debtor  as  trustee,  although  the  name 
Of  the  beneficiary  was  not  written  on 
the  face  of  the  stock.  Johnson  v.  Am- 
berson, 140  Ala.  342,  37  S  278. 

[b1  The  woM  "tnutea"  written 
on  the  face  of  a  certificate  of  stock 
after  the  name  of  the  person  to  whom 
the  certificate  was  issued  is  sufilcient 
to  put  a  purchaser  of  the  stock  on 
inquiry  as  to  the  nature  of  the  hold- 
er's ownership.  Johnson  v.  Amber- 
son.  140  Ala.  342,  37  S  273. 

49.  Lowry  v.  Commercial,  etc., 
Bank,  15  F.  Cas.  No.  8,581,  Taney  310. 

60.  Northwestern  Portland  Ce- 
ment Co.  v.  Atlantic  Portland  Cement 
Co.,  174  Cal.  308,  163  P  47;  Brewster 
V.  Sime,  42  Cal.  139.  ^ 

61.  Northwestern  Portland  Ce- 
ment Co.  V.  Atlantic  Portland -Ce- 
ment Co.,  174  Cal.  308,  163  P  47; 
Brewster  v.  Sime.  42  Cal.  139;  Qraf- 
fltn  V.  Robb,  84  Md.  451,  36  A  971; 
Albert  v.  Baltimore.  2  Md.  159; 
Wood's  App.,  92  Pa.  379,  37  AmR  694. 

[a]  MvM  applied. — The  fact  that 
the  legal  title  to  stock  Is  known  to 
have  been  previously  In  an  executor, 
and  that  the  title  of  the  holder  ap- 
pears on  Its  face  to  have  been  derived 
from. him  In  his  representative  ca- 
pacity, does  not  raise  suspicion  or 
put  a  purchaser  on  inquiry,  the 
executor  s  primary  duty  beine  to  dis- 
pose of  the  assets  and  settle  the 
estate.  Wood's  App.,  92  Pa.  379,  37 
AmR  694. 

Sa.  Stinson  v.  Thornton,  E6  Ga. 
877. 

[al  Xllnstntloii.  — Where  stock 
held  in  trust  Is  sold  by  the  trustee  to 
pay  a  personal  debt  of  his  own,  and 
resold  by  the  purcha.-^er,  the  last  pur- 
chaser is  not  affected  with  notice  of 
the  trust  fcy  knowledge  thereof  not 
communicated  to  him,  acquired  by 
the  agent  of  the  first  purchaser  when 


directed  by  his  principal  to  have  both 
transfers  made  on  the  corporate 
books.     Stinson  ▼.  Thornton,  66   Qa. 

377. 

53.  Pl«<Ur««  Ml  boB*  ftd*  hoMer  see 
supra  a  1118-1120. 

64,  Cat— Thompson  y.  Toland,  48 
Cal    99 

N.  Y.— McNeil  v.  New  York  Tenth 
Nat  Bank,  46  N.  Y.  325,  7  AmR  341 
[mod  55  Barb.  69];  Metzger  v:  Life 
Assoc,  of  America,  125  App.  Div.  921, 
110  NY8  1138  [aff  195  N.  Y.  598  mem, 
89  NE  1105  mem];  Seaman  v.  Reeve, 
15  Barb.  454;  Felt  v.  Heye,  23  HowPr 
359;   Little  v.  Barker,  Hoffm.  487. 

Oh. — Krebs  v.  Forbrlger,  10  Oh. 
Dec.   (Reprint)  606,  21  CIncLBul  313. 

Pa. — Conyngham's  App.,  67  Pa.  474. 

S.  C. — Maxwell  v.  Foster,  67  S.  C. 
377.    45   SB  927. 

ra]  OwnM**  luutt*  In  oartlflcata 
not  noUoe.— Where  the  owner  of 
St  nek  delivers  the  certificate  to  his 
pledgee  with,  a  ftower  to  transfer  It, 
the  fact  that  his  name  is  In  the  cer- 
tificate is  not  notice  of  his  rights,  as 
apalnst  third  persons  who  take  It 
for  value  from  the  pledgee.  Felt  v. 
Heye,  23   HowPr    (N.  Y.)   359. 

66.  Little  V.  Barker,  HofTm.  (N. 
Y.)  487;  Conyngham's  App.,  57  Pa. 
474. 

66.  Colonial  Coal,  etc.,  Co.  ▼. 
Ream,  114  Va.  800,  77  SE  608. 

67.  Colonial  Coal,  etc.,  Co.  V. 
Ream,  114  Va.  800,  77  SB  508. 

Kiglit  to  re^rtratloii  ffanarally  see 
supra  ii   1158-1161. 

68.  Sharpe  v.  Birmingham  Nat. 
Bank,  87  Ala.  644,  7  S  106;  Treadwell 
V.  Clark,  114  App.  Dlv.  493,  100  NYS 
1  [aflr  190  N.  Y.  51,  82  NE  5061;  Felt 
V.  Heye,  23  HowPr  (N.  Y.)  369;  Bar- 
tram  V.  Grlce.  3  OntWN  1296,  22 
OntWR  191,  4  DomLR  682. 

[a]  Zmpntad  notice. — One  who 
purchases  shares  of  stock  under  an 
Irregular  sale  by  a  pledgee  will  not 
be  protected  as  a  purchaser  for  value 
without  notice,  where  the  solicitor 
who  acted  for  the  former  was  also 
the  solicitor  for  the  pledgee,  and  had 
knowledge  of  such  Irregularity,  as  his 
knowledge  was  Imputable  to  the  pur- 
chaser. Bartram  v.  Grlce.  3  OntWN 
1296,  22  OntWR  191.  4  DomLR  682. 

Sal*  by  pledgee  generally  see  supra 
S:    1130-1137. 

69.  Smith  V.  Staten  Island  Land 
Co..  175  App.  Div.  688,  162  NYS  681; 
Treadwell  v.  Clark,  114  App.  Dlv. 
493.  100  NYS  1  [aff  190  N.  T.  61,  82 
NE  505]. 


purchaser  at  a  foreclosure  sale  of  the  pledge  aeqoireB 
title  thereto  as  against  persons  dalming  tmder  an 
agreement  with  the  pledgor  subsequent  to  the  time 
when  the  pledge  was  made,'"  and  he  may  sue  in 
equity  to  compel  the  corporation  to  transfer  the 
stock  to  him  on  the  corporate  books."  But  where 
.the  purchaser  has  actual  or  constructive  knowledge 
at  the  time  of  the  transfer  to  him,  that  his  transferor 
holds  the  stock  in  pledge  and  is  transferring  it  in 
violation  thereof,  he  acquires  no  title  as  against  the 
pledgor,°°  unless  the  latter. is  estopped  to  deny  or 
assert  title.''*  So,  also,  one  who  purchases  stock, 
whether  at  a  private  or  judicial  sale,?"  with  actual 
or  constructive  notice  that  the  certificates  have  been 
pledged,  takes  subject  to  the  rights  of  the  pledgee 
and  gets  only  such  title  as  the  pledger  had."-  A 
transfer  of  pledged  stock,  after  an  indorsement  that 
it  is  deposited  as  security  is  erased,  and  the  pledger's 
signature  is  forged  to  a  power  of  attorney,  passes  no 
title." 

[$  1190]  e.  Sights  Acavired  liy  Bona  Fide  Par- 
chasers  in  General.**  As  a  general  rule  a  bona  fide 
purchaser  of  stock,  irrespective  of  any  defects  in  the 
title  of  his  transferor,  acquires  a  valid  title  thereto 
as  against  the  real  owner  and  others  claiming  under 
him,"*  and  is  not  affected  by  secret  equities  which 
existed  against  the  stock  in  the  hands  of  his  trans- 

60.  Weston  v.  Bear  River,  «tc.. 
Mln.  Co.,  6  Cal.  425  (sheriff's  sale); 
May  V.  Cleland,  117  Mich.  46,  75  NW 
129.  44    LRA   168. 

61.  Weston  v.  Bear  River,  eta, 
Mln.  Co^  <  Cal.  425:  Thompson  v. 
Rowe,  27  Colo.  A.  861,  149  P  849. 

68.  Featherston  v.  Qreer,  (Tex. 
Civ.  A.)  169  SW.912. 

63.  Lost  or  atoton  o«rtUlcat«  see 
supra  S  721. 

64.  U.  S.— Johnston  v.  Laflln,  lOt 
U.  S.  800,  26  L.  ed.  532;  Cowdrey  T. 
Vandenburgh,  101  U.  S.  672,  25  L. 
ed.  923;  Gllicott  v.  Miller,  1^8  Fed. 
868. 

.  Ala, — ^Winter  v.  Montgomery  Qas- 
Llght  Co.,  89  Ala.  544,  7  S  773  [dlst 
Blast  Birmingham  Land  Co.  v.  Dennis. 
85  Ala.  665,  5  S  817,  7  AmSR  73,  i 
LRA  836,  on  the  ground  that  the 
latter  was  a  case  of  a  lost  or  stolen 
certificate]. 

Cal. — Brewster  v.  Sime,  42  Cal.  139: 
Mograge  v.  California  Nat.  Bank,  24 
Cal.   A.   103,   140  P  300. 

D.  C. — National  Safe  Dei>oslt,  etc., 
Co.  V.  Hlbbs,  32  App.  459;  National 
Safe  Deposit,  etc.,  Co.  v.  Oray,  12 
App.  276. 

(Sa. — Stinson  v.  Thornton,  66  Oa. 
877;  Nutting  v.  Thomason,  46  Oa. 
84. 

111.— Williams  V.  Fletcher,  129  DL 
366,   21    NE  783. 

Ind. — Citizens'  St,  R.  CJo.  v.  Rob- 
bins,  128  Ind.  449,  26  NB  116,  25 
AmSR  446.  12  LRA  498. 

Ky. — Jefferson  v.  Burford,  17  SW 
856,  13  KyL  650. 

Md. — Farmers',  etc..  Bank  ▼.  Way- 
man,  5  GUI  336. 

Mass. — Parkhurst  v.  Almy,  22! 
Mass.  27,  109  NE  738. 

Mich. — Walker  v.  Detroit  Transit 
R.  Co..  47  Mich.  338.  11  NW  187. 

Mo.-7-Bates  v.  Worries,  198  Mo.  A. 
209,  199  SW  768. 

N.  J. — Scarlett  v.  Ward,  62  N.  J. 
Eq.  197,  27  A  820;  Mt  Holly,  etc., 
Tump.  Co.  V.  Ferree,  17  N.  J.  Eq. 
117. 

N.  T. — Weaver  v,  Barden,  49  N. 
Y.  286;  McNeil  v.  New  York  City 
Tenth  Nat.  Bank,  46  N.  Y.  325,  7 
AmR  341;  Johnson  v.  Franklin  First 
Nat.  Bank,  132  App.  Dlv.  624,  117 
NYS  89  [aff  200  N.  Y.  593,  94  NB 
1095].  But  see  Mechanics'  Bank  v. 
New  York,  etc.,  R.  Co.,  13  N.  Y.  699 
(holding  that  the  bona  fide  purchaser 
takes  the  certificate  subject  to  the 
equities  which  existed  against  Ills 
assignor). 


For  later  efts»a,d«T*lopin«ita  and  ohutfea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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feror,**  in  favor  of  the  real  owner,**  or  between 
prior  parties  in  the  line  of  transmission.*^  He  takes 
the  stock  free  of  equities  between  the  seller  and  the 
eorporation  of  which  he  was  ignorant,**  although 
sueh  equities  are  provided  for  by  a  by-law  of  the 
corporation.**  But  in  the  absence  of  negligence  or 
esiioppel  on-  the  part  of  the  real  owner,  an  inniJisent 
pnrehaser  for  value  of  a  certificate  of  stock,  although 
indorsed  in  blank  by  the  owner,  obtains  no  better 
title  to  the  stock  <tban  his  transferor  had  ;'*  and  one 
who  is  not  a  bona  fide  purcl^ser  takes  the  stock 
subject  to  claims  and  equities  Existing  against  it,  of 
which  he  has  actual  or  constructive  notioe,^'^  such 
as  conditions  and  stipulations  appearing  on  the  face 
of  the.certifieate.'^ 

Pa. — Westlnghousc  v.  Oertnan  Nat 
Bank.  196  Pa.  249.  46  A  380;  Burton 
T.  Peterson,  12  Phila.  397. 

Tenn. — Smith  v.  Nashville,  etc.,  R. 
Co.,  91   Tenn.   221,  18   SW  646. 

Vt — Noyes  v.  Woodrult,  100  A  7B9. 

W.  Va. — Donnally  v.  Heamdon,  41 
W.  Va.  ei9,  23  SB  646. 


[^  U91]  J.  Lienof  Oorponitioii''->l.  At  Com- 
mon Zaw.  Unless  it  is  provided  for  by  statute, 
charter,  by-law  or  contract,  a  corporation  is  not 
entitled  to  a  lien  on  the  shares  of  a  stockholder  for 
debts  due  to  it  by  him,'*  even  though  the  certificate 
is  in  the  possession  of  the  president  of  the  cor- 
poration as  security  for  a  loan  from  him  to  the 
stockholder.'*  The  denial  of  such  a  lien  has  been  put 
upon  the  ground  that  a  different  rule  would  subvert 
the  wholesome  principle  of  the  common  law  against 
secret  liens,  which  might  interfere  with  the  free 
alienation  of  the  shares  ;'*  but  that  polic^y  was  even 
at  common  law  somewhat  relaxed,  and  the  rule  was 
recognized  that  such  a  lien  might,  as  between  the 
corporation  and  its  stockholders  and  a  purchaser 


Hag. — Dodds  v.  Hllla,  2  Hem.  &  M. 
424,   71   Reprint  528.  _ 

[a]  marttatioii.— Where  title  to 
shares  Is  In  a  Judtrment  defendant.  It 
'would  pass  from  him  If  the  certi- 
ficates were  thereafter  transferred  by 
him  to  a  bona  flde  purchaser  for  value 
without  notice.  Farkhurst  v.  Almy, 
222  Mass.  27,  109  NB  7SS. 

6S.  U.  S. — Minor  v.  Mechanics' 
Bank.  1  Pet.  46,  7  L.  ed.  47. 

Ala. — Winter  v.  Montgromerjr  Qaa- 
liieht  Co.,  89  Ala.  544,  7  S  773. 

Cal. — Anslo-Callfomlan  Bank  v. 
Granger's  Bank,  63  Cal.  359. 

Colo. — Ironstone  Ditch  Co.  v.  Ekjutt- 
able  Securities  Co.,  62  Colo.  268,  121 
P  174. 

Conn. — Bostwick  v.  Chapman,  60 
Conn.  553,  24  A  32;  Keeney  v.  Globe 
Mill  Co..  39  Conn.  146. 

Ga. — Massengale  v.  Hodgson,  96 
SE  975. 

Mich. — ^Walker  v.  Detroit  Transit 
R.  Co.,  47  Mich.  338,  11  NW  187; 
Mandlebaum  v.  North  American  Min. 
Co.,  4  Mich.  465. 

N.  J. — New  York,  etc^  Tel.,  etc., 
Co.  V.  Great  Bastem  Tel.  Co.,  74 
N.  J.  fiq.  221,  69  A  528  [afT  75  N.  J. 
Eq.  297,  298,  72  A  1119,  78  A  1135]. 

Fa. — Bdelman  v.  Laishaw,  159  Pa. 
644.   28  A  475. 

Wash. — Smith  v.  Doty,  91  Wash. 
315,  167  P  881. 

ta]  TrtMA. — If  a  fraud  had  ex- 
isted Iq  the  original  subscription  of 
the  stock  of  a  bank.  It  would  be  very 
difficult  to  maintain  that  such  a 
fraud,  if  privately  committed  between 
the  original  subscribers  and  the  com- 
missioners, could  be  set  up  to  the 
Injury  of  subsequent  purchasers  of 
the  stock,  who  in  ignorance  of  the 
fraud  became  bona  fide  holders  of 
stock.  Minor  v.  Mechanics'  Bank,  1 
Pet.   (U.^S.)   46,  7  L.  ed.  47. 

lb]  A  tTsasfere*  of  a  trust  e«r- 
tiilcste.  Issued  by  a  trust  company  In 
accordance  with  an  agreement  with 
a  syndicate  owning  corporate  stock, 
has  a  right  to  the  stock  free  from 
any  secret  agreement  of  the  syndi- 
cate, and  an  Intervention  by  members 
of  the  syndicate  for  a  division  of 
the  stock  on  the  basts  of  the  syn- 
dicate's secret  agreement  will  not  be 
entertained  in  a  suit  by  the  trans- 
.feree  to  have  the  stock  assigned  to 
him  by  the  trust  company.  Bostwick 
V.  Chapman,   60  Conn.  668,  24  A  32. 

ee,  Kronse  v.  Woodward.  110  Cal. 
638,  42  P  1084;  Behlow  v.  Fischer, 
102  CbL  208,  36  P  509:  Thompson  v. 
Toland,  48  Cal.  99;  Crocker  v.  Orooker, 
31  N.  T.  607,  88  AmD  291;  Dueber 
Watch  Case  Mfg.  Co.  v.  Daugherty,  62 
Oh.  St.  539,  57  NB  455.  And  see  cases 
supra  note  64. 

er.  Knox  v.  Bden  Musee  American 
Co.,  148  N.  T.  441,  48  NB  988,  61 
AmSR  700.  31  LRA  779  Irev  74  Hun 
483,  26  NTS  482].  And  see  cases 
note  64. 

es.  Anglo-CaUfomiaa  Bank  v. 
Grangers'   Bank,   63   CaL   869;   Cuba 


Colony  Co.  v.  Kirby,  149  Mich.  463, 
112  NW  1188.  And  see  cases  suiwa 
note  64. 

Ca]  maatntttoa.— Where  one  of 
the  promoters  of  a  corporation  as- 
signed certain  of  Its  stock,  which  he 
had  received  In  consideration  of  a 
fraudulent  overcharge  of  property 
purchased  for  the  corporation  as  col- 
lateral security  for  an  indebtedness 
owing  to  his  mother,  who  took  the 
stock  In  good  faith,  the  corporation 
could  not  cancel  the  stock  as  against 
her,  but  was  subrogated  to  her  rights, 
and  was  entitled  to  pay  the  debt  ana 
then  cancel  the  stock  and  recover  the 
amount  of  the  debt  against  her  son. 
Cuba  Colony  Co.  v.  Klrby,  149  Mich. 
468.  112  NW  1183. 

69.  Anglo-Califomlan  Bank  v. 
Grangers'  Bank.  83  Cal.  369. 

70.  U.  S.— Church  v.  Citizens'  St 
R.  Co.,  78  Fed.  526. 

III. — 'Douglas  V.  Aurora  Daily  News 
Co.,  160  111.  A.  506. 

N.  Y. — ^Knoz  V.  Bden  Musee  Ameri- 
can Co.,  148  N.  Y.  441,  42  NB  988, 
51  AmSR  700,  31  LRA  779;  Moore 
V.  Metropolitan  Nat.  Bank,  66  N.  Y. 
41,  14  AmR  173;  Weaver  v.  Barden, 
49  N.  Y.  286    [rev  3   Lans.   338]. 

Tenn. — Young  v.  South  Tredegar 
Iron  Co.,  85  Tenn.  189,  2  SW  202,  4 
AmSR   752. 

Eng. — Colonial  Bank  v.  Cady,  15 
App.  Cas.  267:  Williams  v.  Colonial 
Bank,  88  Ch.  D.  388;  Colonial  Bank 
V.  Hepworth,  36  Ch.  D.  36:  France 
V.  Clark,  26  Ch.  D.  257  [aff  22  Ch. 
D.  830,  and  dist  In  re  Tahiti  Cotton 
Co.,  L.  R.  17  Bq.  273];  London,  etc.. 
Banking  Co.,  Ltd.  v.  London,  etc. 
Bank,  Ltd.,  20  Q.  B.  D.  232. 

71.  U.  S. — Minneapolis  Agricul- 
tural, etc.,  Assoc.  V.  Canfleld,  121  U. 
S.  295,  7  set  887,  30  L.  ed.  962. 

Colo. — Thompson  v.  Rowe,  27  Colo. 
A.  361,  149  P  849. 

Mo. — ^Blrch  Tree,  State  Bank  v. 
Brown,  162  Mo.  A.  589,  183  SW  860; 
Senn  v.  Union  Premium,  etc..  Co.,  115 
Mo.  A.  685,  92  SW  607.       ^ 

N.  Y. — Crocker  v.  Crocker,  31  N.  T. 
607.  88  AmD  291. 

Wash. — Eureka  Mln.,  etc.,  Co.  v. 
Lively,  69  Wash.  560,  110  P  426. 

[a]  XUnatratloa.— A  purc|iaser  of 
bank  stock  with  knowledge .  of  an 
agreement  that,  it  should  be  held  by 
a  bank  to  secure  a  note  held  by  an- 
other bank,  as  well  as  for  its  own 
claim,  took  the  stock  subject  to  a 
lien  In  favor  of  the  second  bank. 
Birch  Tree  State  Bank  v.  Brown,  162 
Mo.  A.   689,   133   SW   860. 

79.  Otbbs  V.  Iiong  Island  Bank.  88 
Hun  92,  31  NYS  406  [afl  161  N.  Y.  657, 

46  NB  1147]. 

TS.  Um  of  bank  on  stook  see 
Banks  and  Banking  fS  66-58;  602. 

74.  IT.  S. — South  Bend  First  Nat 
Bank  v.  Lanier,  11  Wall.  369,  20  L. 
ed.  172;  New  Orleans  Nat.  Banking 
Assoc.  V.  Wilts,  10  Fed.  330,  4  Woods 
48. 

Ala. — Birmingham  Trust,  etc.,  Co. 
V.  Louisiana  Nat  Bank,  99  Ala.  379, 
13  S  112,  20  LRA  600;  Spence  v. 
Whltaker,  3  Port   297. 

Ark. — St.  Louis  Bankers'  Trust  Co. 
V.  McCloy,  109  Ark.  186,  169  SW  206, 

47  LRAN6  383. 

Cal. — Lankershlm  Ruch  Land,  etc., 
Oo.  V.  Herberger,  88  Onl.  600,  28   P 


184;  Peo.  V.  Crockett,   9  Cal.   112. 

Colo. — Central  Sav.  Bank  v.  Smitli, 
43  Colo.  906,  95  P  307,  309   Celt  Cyc]. 

Conn. — ^Vansands  v.  Middlesex 
County  Bank,   26  Conn.   144. 

Iowa. — Dempster  Mfg.  Co.  v. 
Downs,  128  Iowa  80,  101  NW  736, 
106  AmSR  340,  3  AnnCas  187;  Far- 
mers', etc..  Bank  v.  Wasson,  48  Iowa 
338.  (0   AmR  898. 

Ky. — Dana  v.  Brown,  1  J.  J.  Marsh. 
304;  Fltzhugh  v.  Shepherdsville  Bank, 
3  T.  B.  Mon.  128,  16  AmD  90. 

La. — New  Orleans  Nat.  Banking 
Assoc.  V.  Wilts,  10  Fed.  830,  4  Woods 
43    (construing  Louisiana  law). 

Md. — Gemmell  v.  Davis,  76  Md. 
646,  23  A  1032,  82  AmSR  412. 

Mass. — Massachusetts  Iron  Co.  v. 
Hooper,  7  Cush.  183;  Sargent  v. 
Franklin  Ins.  Co..  8  Pick.  90,  19  AmD 
306. 

Miss. — ^HoUy  Springs  Bank  v.  Pla- 
son,  58  Miss.  421,  38  AmR  830. 

Mo. — Brinkerhoft-Farrls  Trust  etc, 
Co.  V.  Home  Lumber  Co.,  118  Mo.  447, 
24  SW  129;  Atchison  County  Bank  v. 
Durfee,  118  Mo.  481,  24  SW  133,  40 
AmSR  396. 

Nebr. — Herrick  v.  Humphrey  Hard- 
ware Co.,  73  Nebr.  809,  103  NW  686, 
119  AmSR  917,  11  AnnCas  201;  Wil- 
liams V.  Lowe,  4  Nebr.  382. 

N.  J. — ^Drexel.  v.  Long  Branch  Gas 
Co.,  3  N.  J.  L.  J.  260. 

N.    Y. — Driscoll    V.    West    Bradley,  , 
etc,  Mfg.  Co.,  59  N.  Y.  96  [aft  36  N. 
Y.   Super.   4881;   Godfrey  v.   Pell,   49 
N.  Y.  Super.  226. 

N,  C— Boyd  V.  Reed,  120  N.  C.  335. 
27  SB  35,  68  AuiSR  792;  Heart  v. 
State  Banlt,  17  N.^.  111. 

Oh. — Stafford  v.  Produce  Bxoh. 
Banking  Co.,  16  Oh.  Cir.  Ct  60,  8  Oh. 
qjr.  Dec.  488. 

Pa.— Bell's  App.,  116  Pa.  88,  8  A 
177,  2  AmSR  632;  Merchants'  Bank 
V.  Shouse,  102  Pa.  488;  Steamship 
Dock  Co.  V.  Heron,  52  Pa.  280. 

Tenn. — Ingles  Land  Co.  v.  Knox- 
vUle  F.  Ins.  Co.,  (Ch.  A.)  53  SW  1111. 

Tex.  —  Montgomery  First  State 
Bank  V.  Navasota  First  Nat  Bank, 
(Civ.  A.)  146  SW  691. 

Wash. — cnise  Inv.  Co.  v.  Washing- 
ton Sav.  Bank,  18  Wash.  8,  60  P  676. 

Eng. — ^Murray  v.  Plnkett  12  CL  & 
F.  764,  8  Reprint  1612;  Pinkett  v. 
Wright,  2  Hare  120.  24  EngCh  120. 
67  Reprint  50. 

Man. — ^Montgomery  v.  Mitchell,  18 
Man.  37.  43  [clt  Cyc]. 

[al  Xn  til*  oaae  of  a  oorpoxatloa  as 
Olatiiigiilshsa  from  a  partnership, 
there  Is  nothing  in  the  mere  relation 
of  the  shareholder  to  the  company 
which  should  give  rise  to  such  a  Uen. 
Farmers',  etc..  Bank  v.  Wasson,  48 
Iowa  336,  30  AmR  398;  Massachusetts 
Iron  Co.  V.  Hooper,  7  Cush.  (Mass.) 
183. 

Vorfsttnza  of  aiutfM  for  BonpKr> 
m«Bt  of  aabaorlpitlon  see  supra  {  972 
et  seq. 

75.    Godfrey  v.  Pell.  40  N.  T.  Super. 

226. 

7S.  Ala. — Birmingham  Trust,  ate, 
Co.  V.  Louisiana  Nat.  Bank,  99  Ala. 
379,  13  S  112,  20  LRA  600. 

Ark. — St  Xionls  Bankers'  Trust  Co. 
V.  Mcaoy,  109  Ark.  160,  159  SW  206, 
47  LRANS  838.  ^ 

Mo. — ^Atchison  0>aaty  Bank  t.  Dnr- 
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irith  notice,  be  created  by  by-law  and  even  by  com- 
mon custom  in  such  deidings." 

[$  1192]  2.  Under  SUtntes  and  (Swrten.'*  A 
lien  in  favor  of  the  corporation  for  an  indebttidnesB 
due  by  a  stockholder  may  be,  and  often  is,  provided 
for  by  a  special  provision  in  the  corporate  charter,^" 
or  by  the  articles  of  association  or  incoiporation, 
unless  the  governing  statute  escpressly  or  impliedly 
prohibits  the  creation  of  such  a  lien,"°  or  by  the  ar- 
ticles of  association  or  deed  of  settlement  under  the 
English  system,  if  authorized  by  the  statute,'^  or 
by  a  general  statute  operating  upon  the  corpora- 
tion.*' Unless  such  lien  has  been  waived,  surrendered 
or  lost  in  some  sufficient  manner,  it  is  valid  and  en- 
forceable against  all  the  world;"  and  the  right  of 
the  corporation  to  assert  it  is  not  affected  by  the 
fact  that  the  organization  of  the  corporation  is 
defective.^*  But  the  lien  is  limited  in  operation  and 
extent  by  the  terms  of  the  provision  creating  it, 
and  can  arise  and  be  enforced  only  in  the  event  and 
under  the  facts  provided  therein.*' 

Language  anf&cient  to  create  Uen.  In  4etermin- 
ing  whether  or  not  the  language  used  in  framing  a 
statute  or  charter  provision  creates  a  lien  in  favor 
of  the  corporation,  the-general  rules  for  ascertaining 
the  legislative  intent  as  applied  to  the  construction 
of  statutes  are  resorted  to,**  such  as  that  the  pro- 
visions creating  the  lien  are  to  be  strictly  construed.*' 


In  some  instances  the  statutes  specifically  declare 
that  the  corporation  shall  have  a  lien  for  any  indebt- 
edness owing  to  it  by  a  stockholder;**  but  the  nanal 
method  of  creating  the  lien  is  by  a  provision  that 
shares  shall  be  transferable  only  on  the  books  of  the 
corporation  and  that  no  stockholder  shall  be  per- 
mitted to  transfer  so  long  as  he  is  indebted  to  the 
corporation.**  A  statutory  provision  that  the  eor- 
poration  may,  at  its  option,  prohibit  the  transfer 
of  the  shares  of  a  stockholder  indebted  to  it  does 
not  of  itself  give  a  lien  to  the  corporation,  and  until 
such  option  is  exercised,  no  lien  is  created.** 

Effect  of  repeal  of  statute.  The  repad  of  a  statute 
giving  a  lien  to  the  corporation  on  shares  owned  by 
one  indebted  to  it  does  not  deprive  the  corporation 
of  its  lien  for  an  indebtedness  incurred  by  the  stock- 
holder prior  to  the  repeal,  in  the  absence  of  lan- 
guage clearly  indi^atin^  that  the  statute  is  to  have 
a  retrospective  operation,*^  and  although  it  does 
not  save  vested  rights.** 

Assertion  of  lien  in  another  state.  Where  a  cor- 
poration is  sued  in  a  state  other  than  that  under 
whose  laws  it  is  organized,  it  may  assert  a  lien  on 
shares  of  stock  owned  by  one  indebted  to  it,  given 
by  the  laws  of  the  state  under  which  it  was  inoor- 

[(  1193]  3.  Under  Oontrscts  in  CtoiMnL  A 
corporation,  onder  its  general  authority  to  contract, 


fee,  118  Mo.  431,  24  SW  133,  40  AmSB 

N.  T. — ^Driscoll  v.  West  Bradley, 
etc.,  Mfr  Co.,  5»  N.  T.  96. 

N.  C— Boyi  V.  Reed,  120  N.  C.  336, 
27  SB  85,  58  AmSR  792. 

Pa. — Steamship  Dock  Co,  ▼.  Heron, 
62  Pa.  280. 

77.  St.  Louis  Bankers'  Trust  Co. 
V.  MoCloy,  109  Ark.  160,  1S»  SW  806. 
47  LRAN^  333. 

Urn  uderi 
By-law  see  Infra  (  1194. 
Custom  or  usaee  see  infra  i  1196. 

78.  irotle*  of  Um  to  tUrd  persoa 
see  Infra  J  1196. 

79.  Brent  v.  Bank  of  Washlnrton, 
10  Pet.  (U.  S.)  696,  9  L.  ed.  647;  Ger- 
man Nat.  Bank  v.  Kentucky  Trust 
Co.,  40  SW  468,  19  KyL.  361;  German 
Security  Bank  t.  Jefferson,  10  Bush 
(Ky.)  826;  Ingles  L*nd  Co.  v.  Knox- 
vllle  F.  Ins.  Co.,  (Tenn.  Cb.  A.)  63  8W 
1111. 

[a]  iratiir*  of  Ilea. — ^The  charter 
Uen  M  a  lien  created  by  law,  and  in 
case  of  the  debtor's  Insolvency  the 
corporation  has  merely  a  preference 
similar  to  that  allowed  to  partnership 
over  Individual  creditors.  German 
Security  Bank  v.  Jefferson,  10  Bush 
(Ky.)  826. 

80.  Dempster  Mfg.  Co.  v.  Downs, 
126  Iowa  80,.  101  NW  736,  106  AmSR 
840,  3  AnnCas  187;  Leesrett  v.  Sing 
Sing  Bank,  24  N.  T.  283:  Glbbs  v. 
Lon^  Island  Bank,  83  Hun  92,  31  NTS 
406  [aff  161  N.  T.  667  ipem,  46  NE 
1147  njeml;  Arnold  v.  Suffolk  Bank, 
27  Barb.  (N.  T.)  424;  United  Cigar- 
ette Mach.  Co.  v.  Brown,  119  Va.  818, 
89  SB  860,  I.RA1917P  1100. 

J  a]  VroTlsloBs  ereattnr  Ilea.—- 
ere  the  articles  of  association  pro- 
vided that  no  stockholder  should  be 
permitted  to  transfer  his  shares,  or 
receive  a  dividend  thereon,  who  should 
owe  the  corporation  any  debt  then 
due,  unless  by  consent,  etc.,  and  au- 
thority was  nven,  whenever  such  a 
debt  was  past  due,  to  sell  the  stock 
and  apply  the  proceeds  to  pay  it,  these 
two  provtsions,  taken  together,  cre- 
ated a  Hen  upon  the  stoek.  In  favor 
of  the  corporation,  for  the  holder's 
debt.  Arnold  v.  Suffolk  Bank,  27 
Barb.  (N.  T.)  424. 

ai.  In  re  National  Bank  of  Wales, 
litd.,  ri8991  2  Ch.  629;  ESrerett  v.  Au- 
tomatic WelKhlnK  Mach..  Co.,  [18931 
3  Ch.  606:  New  I^ondon.  etc..  Bank 
V.  Brocklebank,  21  Ch.  D.  302;  In  re 


Whe 


Stockton  Malleable  Iron  Co.,  t  Ch.  D. 
101;  In  re  General  E^ch.  Bank,  !>.  R. 
6  Ch.  818;  In  re  Iiondon,  etc.,  Bank- 
Ins  Co^  34  Beav.  332,  66  Reprint  663; 
Kx  p.  Plant,  4  Deac.  A  C.  160;  Hagrue 
V.  Dandeson,  2  Bzch.  741.  164  Reprint 
689:  Stuhbs  v.  Lister,  1  T.  &  Call.  81, 
20  BngCh  81,  62  Reprint  799. 

88.  Ala. — Tutwiler  v.  Tuskalooaa 
Coal,  Iron,  eta,  Co.,  89  Ala.  891,  7  S 

Conn. — ^Platt  v.  Blrmlngbam  Axle 
Co.,  41  Conn.  266. 

Mass. — Ripley  v.  Sampson,  10  Pick. 
371. 

Minn. — tr.  S.,  etc..  Land  Co.  ▼.  Sulli- 
ran,  113  Minn.  27,  128  NW  1112,  Ann 
Casl912A  61:  Dorr  v.  Life  Ins.  Clear- 
ing Co.,  71  Minn.  38,  73  NW  686,  70 
AmSR  309. 

N.  T. — Strahmann  v.  Torkvllle 
Bank,  148  App.  Dlv.  8,  132  NTS  130 
[aff  210  N.  Y.  636  mem.  103  NB  1133 
mem]. 

Oh. — Conant  v.  Reed,  1  Oh.  St.  298. 

Wis. — ^Wright  Lumber  Co.  v.  Hixon, 
106  Wis.  IBS,  80  NW  1110,  1185; 
Herdeeen  v.  Cotzhausen,  70  Wis.  689, 
36  NW  386. 

See  statutory  provlslens. 

83.  Dorr  V.  Life  Ins.  Clearing  Co., 
71  Minn.  88,  73  NW  636,  70  AmSR  309. 

Watver  or  •■tpppel  see  Infra  I  1203. 

84.  Boyd  V.  Redd.  120  N.  C.  336, 
27  SB  36,  68  AmSR  792. 

88.  Birmingham  Trust,  etc.,  Co.  ▼. 
Louisiana  Nat!  Bank,  99  Ala.  879,  18 
S  112,  20  LRA  600;  Piatt  v.  Birming- 
ham Axle  Co.,  41  Conn.  266;  Preaby- 
terlaa  Cong.  v.  Carlisle  Bank,  6  nu 
846. 

SaL  n.,S. — ^N«w  Orleans  Nat.  Bank- 
ing Assoc.  V.  Wilts,  10  Fed.  330,  4 
Woods  43. 

Oa. — Buena  Vista  Loan,  etc.  Bank 
V.  Orier,  114  Oa.  398,  40  SB  284. 

N.  C— Boyd  V.  Redd.  120  N.  C.  3SS, 
27  SB  36,  68  AmSR  792. 

Tenn. — Ingles  Land  Co.  v.  Rnox- 
ville  P.  Ins.  Co.,  (Ch.  A.)  63  SW  1111. 

Wash. — Clise  Inv.  Co.  v.  Washing- 
ton Sav.  Bank.  18  Wash.  8,  60  P  676. 

[a]  Provlaloiui  not  gmng  Unk^ 
(1)  A  statute  providing  that  "except 
as  ngalnst  the  claims  of  the  corpora- 
tion, a  transfer  of  stock  does  not  re- 
quire a  transfer  on  the  books  of  the 
company,"  does  not  give  the  corpora- 
tion a  Hen  for  debts  owing  by  a  stock- 
holder to  it;  such  provision  Is  de- 
signed for  the  protection  of  the  cor- 
poration In  the  matter  of  paying  divi- 


dends and  determining  who  are  au- 
thorised to  vote  the  shares.  Buena 
Vista  Loan,  etc..  Bank  v.  Orier,  114 
Oa.  398,  40  SB  284.  (2)  A  provision 
for  forfeiture  and  sale  of  stock  for 
default  in  payment  of  assessments 
does  not  give  the  corporation  a  Uen 
upon  such  stock  for  unpaid  assess- 
ments, cnise  Inv.  Co.  v.  Washington 
Sav.  Bank,  18  Wash.  8,  60  P  675.  (3) 
The  "charter"  of  a  corporation  or- 
ganized under  a  general  law  In  Loui- 
siana seems  to  be  the  same  aa  the 
articles  of  association  where  the  cor- 
poration is  organised  under  a  general 
statute  in  other  states.  Such  a  "char- 
ter," cannot  create  a  Uen  In  favor  of 
the  corporation  upon  the  shares  of  its 
members  for  debts  due  by,  them  to  the 
corporation,  unless  the  'creation  of 
such  a  Hen  is  authorized  by  the  gen- 
eral law.  which  It  Is  not.  New  Or- 
leans Nat.  Banking  Assoa  v.  WUts, 
10  Fed.  330,  4  Woods  203.  (4)  The 
provisions  of  a  charter  that  the 
amount  due  by  subscribers  'for  un- 
paid stock  shall  be  a  fund  for  the 
payment  of  corporate  debts,  that  the 
transfer  of  stock  by  a  subscriber  shall 
not  relieve  him  from  payment,  and 
that,  on  failure  of  the  subscriber  to 
pay  for  stock  when  due,  a  right  of 
action  shall  exist  against  him  for 
such  payment,  do  not  create  a  lien 
in  favor  of  the  corporation  on  unpaid 
sbares.  Ingles  Land  Co.  v.  Knox- 
vllle  F.  Ins.  Ck>.,  (Tenn.  Cb.  A.)  61 
SW  1111. 

Boles  of  ooaatmotfam  of  statates 
gMietally  see  Statutes  [36  Cyc  1102 

*  w!**  Boyd  V.  Redd.  120  N.  C  336, 
27  SB  36,  68  AmSR  792;  Presbyterian 
Ong.  V.  Carlisle  Bank,  6  Pa.  346. 

88.  Hammond  v.  Hastings,  134  IT. 
S.  401,  10  set  727,  88  L.  ed.  960; 
Birmingham  Trust,  etc,  Co.  v.  Loui- 
sUna  Nat.  Bank,  99  Ala.  379,  13  S 
112.  20  LRA  600;  Hartford  First  Nat 
Bank  v.  Hartford  L.,  etc..  Ins.  <3o..  46 
(%nn.  22;  Piatt  v.  Blrmingliam  Axle 
<3o.,  41  Conn.  286. 

8ft,    See  infra  f  1197. 

90i  Perrlne  ▼.  Flremena  Ins.  Co., 
22  Ala.  576. 

91.  Sproul  V.  Standard  Plate  Glass 
Co..  201  Pa.  103,  60  A  1008. 

98.  H.  W.  Wright  Lumber  0>.  v. 
Hlxon.  106  Wis.  163,  80  NW  1110, 
1136. 

98.  Hammond  v.  Hastings.  134  TT. 
S.    401,    10    set    727,    33    L.    ed.    940: 


For  tetev  eaMs,<«valosmsB9s  and  thaafma  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  niunber. 
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and  in  the  absence  of  a  charter  or  ststntorj  prohibi- 
tion, may  acquire  a  lien  on  its  stock,  for  the  security 
of  the  debt  of  the  stockholder  to  it,  by  a  special  con- 
tract with  such  stockholder,**  as  where  the  stock- 
holder, without  objection,  accepts  and  retains  a  cer- 
tificate of  stock  which  in  terms  reserves  such  a  lien 
to  the  corporation."  A  transferee  of  the  stock  is 
likewise  bound,  if  he  has  knowledge  of  the  lien' when 
he  purchases  the  stock,*^  although  the  reservation 
of  the  lien  in  the  certificate  is  under  an  invalid 
by-law;*'  and  it  has  been  held  that  where  the  certifi- 
cate contains  recitals  in  regard  to  the  lien,  a  pur- 
chaser of  the  certificate  will  be  deemed  to  have  notice 
thereof,  whether  it  is  created  by  a  stipulation  in  the 
certificate  or  by  a  by-law,^*  or  by  the  articles  of 
association.*"    But,   where  the  certificate  contains 


no  language  importing  a  lien  in  favor  of  the  cor- 
poration, then  the  general  rule  is  that  it  is  a  continu- 
ing affirmation  of  the  ownership  of  the  special 
amount  of  stock  by  the  person  designated  therein  or 
his  assignee,  and  that  a  purchaser  has  a  right  to  rely 
thereon'  and  claim  the  benefit  of  an  estoppel  in  hu 
favor  as  against  the  corporation.^ 

[$  1194]  4.  Under  By-Laws.^  As  a  general 
rule  a  by-law,  if  authorized,  which  creates  or  reserves 
a  lien  on  its  shares  of  stock  for  debts  due  by  the 
stockholder  to  the  corporation,  as  by  forbidding  the 
transfer  of  the  stock  so  long  as  the  owner  is  indebted 
to  the  corporation,*  is  valid  and  binding  as  against 
the  stockholders,*  a  transferee  who  is  not  a  bona  fide 
purchaser  for  value  and  without  notice,'^  such  as  his 
assignee  for  the  benefit  of  creditors,*  his  ^taching 


Bishop  Y.  Olobe  Co.,  135   Hasa.  1S8. 

Mi  IjankerBhim  R&nch  l<and,  etc., 
Go.  V.  Herberger,  82  Cat.  600,  603, 
23  P  134;  Farmers',  etc..  Bank  v. 
Haney,  87  Iowa  101.  5i  NW  61;  Far- 
mers',  etc..  Bank  v.  Waasoi^  48  Iowa 
336,  80  AmR  398;  Buckmastir  v.  Con- 
sumers' Ice  Co.,  5  Daly  (N.  T.)  313; 
Wilkinson  v.  Home  Bank,  137  Tenn. 
198,    192   SW  920,   922    [clt  Cyc]. 

"A  lien  not  dependent  upon  pos- 
session of  the  certificate  of  stock 
may,  by  a  contract  between  a  cor- 
poration and  Its,  stockholders,  be 
created  In  favor  of  the  corporation,  to 
secure  the  indebtedness  of  the  stock- 
holders to  the  corporation."  Iianker- 
shim  Ranch  Land,  etc,  Co.  v.  Her- 
berger, supra. 

95.  Cal. — Jennings  y.  State  Banic, 
79  CaL  323,  21  P  862.  12  AmSR  146, 
6   LiRA   233. 

Conn. — Vansands  v.  Mlddlssez 
County  Bank,  26  Conn.  144. 

Qa. — ^Hardy  v.  Boyer,  7  Ga.  A.  472, 
476,  67   SB  206   [clt  Cyc]. 

Mo. — Morrlson-Wentworth  Bank  v. 
EerdoUr,  76  Mo.  A.  297. 

N.  Y. — Reynolds  v.  Mt,  Vernon 
Bank,  6  App.  Dlv.  62,  39  NTS  623 
[aft  168  N.  T.  740  mem.  58  NE  1131 
mem]. 

Oh. — Stafford  v.  Produce  Exch. 
Banking  Co.,  16  Ob.  Cir.  Ct.  60,  8  Oh. 
Cir.   Dec.   483. 

Pa. — In  re  Hovey's,  198  Pa.  I8S.  48 
A  811. 

[a]  Staatrstlons^— (1)  Where  a 
stockbolder,  without  objection,  ac- 
cepts a  certlflcate  containing  a  con- 
dition against  transfer  of  stock 
before  payment  of  debts  owing  to  the 
corporation,  and  thereafter  borrows 
money  from  the  corporation,  he  as- 
sents to  the  condition,  and  the  cor- 
poration has  an  equitable  lien  on  the 
stock  for  the  amount  due  it.  Jen- 
nings V.  California  Bank,  79  Cal.  323, 
21  F  862.  12  AmSR  146,  5  LRA  283. 
(2)  The  acceptance  by  the  stock- 
holder, without  objection,  of  a  cer- 
tificate which  declares  the  stock  to 
be  transferable  only  at  the  office  of 
the  company  on  the  surrender  of  the 
certificate,  "subject  -  nevertheless  to 
the  Indebtedness"  and  liabilities,  is 
tantamount  ,to  an  agreement  on  his 
part  that  his  stock  should  be  subject 
to  such  a  lien.  Vansands  v.  Middle- 
sex County  Bank,  26  Conn.  144. 

[b]  Ooateaet  or  MrtoppeL — ^Ac- 
ceptance by  a  stockholder  of  such  a 
certificate  binds  him  by  its  terms  on 
the  principle  of  contract  or  of  estop- 

?eL     Jennings  v.  State  Bank,  79  Cal. 
23,  81  F  862,  18  AmSR  146,  6  LRA 
233. 

96;  Morrlson-Wentworth  Bank  v. 
KerdolfT,  76  Mo.  A.  297;  Stafford  v. 
Produce  Exch.  Banking  Co.,  16  Oh. 
Cir.  Ct.  60,  8  Oh.  Cir.  Dec.  483. 
_9T.  Morrlson-Wentworth  Bank  v. 
£erdoUr,  76  Mo.  A.  297. 

[al  lUvateatfanL— Where,  In  pur- 
suance of  a  by-law  not  prohibited  by 
the  charter,  certificates  of  stock  on 
their  face  create  a  lien  In  favor  of 
the  corporation  for  the  Indebtedness 
of  the  holder,  sneh  stipulation 
amounts  to  a  contract,  and  Is  binding 
on  the  holder  and  his  transferee,  sn 
thongh  tlM  by-law  la  in  restraint  of 


trade,  and  violative  of  public  policy. 
Morrlson-Wentworth  Bank  v.  Ker- 
dolffi,  76  Mo.  A.  297. 

98.  Jennings  v.  State  Bank,  79 
Cal.  823,  21  P  862,  12  AmSR  146,  6 
LRA  233;  Stafford  v.  Produce  Exch. 
Banking  Co.,  16  Oh.  Cir.  Ct.  60,  8 
Oh.  Cir.  Deo.  483. 

[a]  ZUnstiatlon^— A  provision  in  a 
stock  certificate  restricting  its  trans- 
fer until  all  the  stockholder's  in- 
debtedness to  the  corporation  Is  paid 
is  sufficient  to  put  a  purchaser  on  in- 
quiry, and  hence  does  not  entitle  him 
to  claim  himself  a  bona  fide  pur- 
chaser. Jennings  v.  California  Bank, 
79  Cal.  328,  21  P  852.  12  AmSR  146, 
5  LRA  233. 

irotias  of  bj-Iaw  g^aeially  see  in- 
fra i   1196. 

99.  Glbbs  V.  Long  Island  Bank, 
88  Hun  92,  31  NTS  406  [aff  161  N.  T. 
667  mem,  46  NB  1147  mem]. 

ta]  ZUostratloii. — Where  a  cer- 
tificate recites  that  the  person  named 
therein  Is  the  owner  of  a  certain 
number  of  shares  "subject' to  the  con- 
ditions and  stipulations  contained  in 
the  articles  of  association,"  an  as- 
signee thereof  is  chargeable  with  no- 
tice of  a  Hen  given  by  the  articles  of 
association.  Olbbs  v.  Long  Island 
Bank,  83  Hun  92,  31  NTS  406  [aff 
161  N.  Y.  657  mem,  46  NE  1147  mem]. 

1.  Culloden  Bank  v.  Forsyth  Bank, 
120  Oa.  675,  48  SB  226,  102  AmSR 
115;  Klsterbock's  App.,  127  Pa.  601, 
18  A  381.  14  AmSR  868;  In  re  McKaln, 
7  Ont.  L.  241,  3  OntWR  335,  156. 

[a]  lUastration. — A  statement  In 
a  stock  certificate  that  It  Is  transfer- 
able only  on  the  books  of  the  cor- 
poration, In  person  or  by  attorney, 
on  surrender  of  the  cer<tlflcate,  does 
not  charge  the  transferee  with  notice 
of  what  is  on  the  books  of  the  com- 
pany, or  the  existence  of  a  Hen,  or  of 
the  stockholder's  indebtedness  to  the 
company.  Culloden  Bank  v.  Forsyth 
Bank,  120  Ga.  575,  i48  SB  826,  102 
AmSR  116;  Buena  Vista  Loan,  etc.. 
Bank  v.  Grier,  114  Ga.  398.  40  SB 
284;  Hardy  v.  Boyer.  7  Ga.  A.  472, 
67  SB  206. 

a.  Validity  of  by-law  exeatiaar  Um 
see  supra  {  474. 

3.    See  infra  {  1197. 

4.-  tJ.  S. — In  re  Dunkerson,  8  P. 
Cas.  No.  4,168,  4  Biss.  227;  Knight 
v.  Old  Nat.  Bank.  14  F.  Cas.  No.  7,885, 
3  Cliff.  429;  Pendergast  v.  Stockton 
Bank.  19  F.  Caa  No.  10,918.  2  Sawy. 
108. 

Ark. — St  IiOulB  Bankers'  Trust  Co. 
v.  McCloy,  109  Ark.  180.  159  SW  206, 
47   LRAN^   383. 

Cal. — Jennings  v.  State  Bank.  79 
Cal.  328.  21  P  862,  12  AmSR  145,  6 
LRA  288;  Peo.  v.  Crockett,  9  Cal. 
112;  Weston  v.  Bear  River,  etc.,  Wa- 
ter, etc.  Co..  6  CaL  186,  68  AmD 
117:  People's  Home  Sav.  Bank  v. 
Sadler,  1  Cal.  A.  189.  81  P  1089. 

Conn. — ^Vansands  t.  Middlesex 
County   Bank,  26   Conn.   144.      ^ 

Del. — McDowell  v.  Wilmington, 
etc..  Bank.  1   Del.   27. 

Oa. — Culloden  Bank  v.  Forsyth 
Bank,  120  Oa.  676,  48  SB  226,  108 
AmSR  116;  Tuttle  v.  Walton,  1  Oa. 
43. 

Iowa. — Dempster  Mfg.  Co.  v. 
Downs,    186    Iowa   SO.   101    NW   78S, 


106  AmSR  840,  3  AnnCas  187;  Far- 
mers', etc..  Bank  v.  Honey,  87  Iowa 
101,  64  NW  61. 

La. — West  Baton  Rouge  Police 
Jury  v.  Duralde,  22  La.  Ann.  107. 

Me. — ^Bath  Sav.  Inst.  v.  Sagadahoc 
Nat.  Bank,  89  Me.   500,  36  A  996. 

Md. — John  C.  Grafflln  Co.  v.  Wood- 
side,  87  Md.  146,  39  A  413. 

Mich. — Bronson  Electric  Co.  v. 
Rheubottom,  122  Mich.  608,  81  NW 
663. 

Mlss.-^Holly  Springs  Bank  v.  Pin- 
son,  58  Miss.  421,  38  AmR  330. 

Mo. — Spurlock  v.  Pacific  R.  Co.,  61 
Mo.  319:  Mechanics'  Bank  T.  Mer- 
chants' Bank,  46  Mo.  513.  100  AmD 
388;  St.  Louis  Perpetual  Ins.  Co.  v. 
Ooodfellow,  9  Mo.  149. 

N.  H. — Costello  y.  Portsmouth 
Brewing  Co.,  69  N.  H.  406.  43  A  640; 
Hill  V.  Pine  River  Bank,  46  N.  H.  30C. 

N.  J.— Toung  v.  Vough,  28  N.  J. 
Eq.  325  [aff  24  N.  J.  Bq.  6351. 

N.  T. — Leggett  v.  Sing  Sing  Bank. 
24  N  T   283 

Oh. — Bellevue  Bank  v.  Hlgbee.  4 
Oh.  Cir.  Ct  222,  2  Oh.  Cir.  Dec.  612. 

Pa. — Reading  Trust  Co.  v.  Reading 
Iron  Works,  137   Pa.  282,  21  A  169. 

R.  I. — Lockwood  V.  Mechanics'  Nat. 
Bank,  9  R  L  308.  11   AmR  263. 

Eng. — Child  v.  Hudson's  Bay  Co., 
2  P.  Wms.  207,  24  Reprint  702. 

Man. — Montgomery  v.  Mitchell,  18 
Man.  37,  43.  7  WestLR  618  [clt  Cyc]. 

[a]  By-lavs  give  Ilea  by  virtu*  of 
oontroot. — "By-laws  of  private  cor- 
porations are  not  in  the  nature  of 
legislative  enactments,  so  far  as  third 
persons  are  concerned.  They  are 
mere  regulations  of  the  corporation 
for  the  control  and  management  of 
Its  own  affairs.  They  are  self-im- 
posed rules,  resulting  from  an  agree- 
ment or  contract  between  the  cor- 
poration and  Its  members  to  conduct 
the  corporate  business  In  a  particular 
way."  Holly  Springs  Bank  v.  Pin- 
son,  68  Miss.  421.  436,  38  AmR  330. 

[b]  Stock  iMUt  la  pledge. — Stock 
issued  In  the  name  of  a  subscriber 
who  is  Indebted  to  the  corporation  by 
note,  under  a  previous  by-law  en- 
titling the  corporation  to  a  lien  on 
stock  for  notes  of  the  owner,  and  re- 
tained by  the  corporation.  Is  deemed 
to  be  held  In  pledge  for  the  note, 
equally  as  If  the  debtor  had  delivered 
it  unpledged.  West  Baton  Rouge 
Police  Jury  v.   Duralde,   22  I^a.  Ann. 

S.  Ala. — ^Birmingham  Trust,  etc., 
Co.  V.  Louisiana  Nat  Bank.  99  Ala. 
379,  13  S  112,  20  LRA  600. 

Ark. — St.  Louis  Bankers'  Trust  Co. 
V.  McCloy.  109  Ark.  160,  169  SW  206, 
47    LRANS    833. 

Mo. — Morrlson-Wentworth  Bank  ▼. 
Kerdolff,  76  Mo.  A.  297;  Stete  Sav. 
Assoc.  V.  Nixon-Jones  Printing  Co., 
26  Mo.  A.  642. 

N.  J. — Toung  ▼.  Vongh.  83  N.  J.  Blq. 
325   [aff  24  N.  J.  Bq.  636]. 

Man. — Box  v.  Bird's  Hill  Sand  Co.. 
23  Man.  416.  12  DomLR  656,  49  CanLJ 
663,  24  WestLR  706. 

8.  In  re  Dunkerson,  8  F.  Caa  No. 
4,168,  4  Blss.  227:  John  C.  Grafflln 
Co.  V.  WoodSide,  87  Md.  146,  88  A 
418.  See  also  Knight  v.  Old  Nat 
Bank,  14  F.  Cas.  No.  ^,888,  8  Cllft.  429 
(holding  that,  where  tbe  articles  of 
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or  ezeoation  creditors,  at  least  where  tbey  have 
notice,'  oi  as  against  one  pnrcha^ng  stock  at  an 
execution  sale  with  knowledge  of  the  by-law,  if  the 
indebtedness  to  the  company  is  older  than  the  judg- 
ment.* But  it  is  ineffectual  as  against  a  bona  fide 
purchaser  for  value  and  without  notice.*  *  If  the 
by-law  creating  such  a  lien  is  authorized  by  the  cor- 
porate charter  it  is  valid,  although  inconsistent  with 
the  general  law  of  the  state  governing  the  transfer 
of  property.^* 

Betroactiveness.  It  has  been  held  that  a  by-law 
passed  subsequent  to  a  transfer  of  shares  cannot 
have  a  retrospective  operation  so  as  to  give  to  the 
corporation  a  lien  on  the  stock  in  the  hands  of  the 
transferee.^^ 

Unauthorized  by-law.  Even  though  a  by-law 
which  creates  or  reserves  such  a  lien  is  unauthorized 
either  by  charter  or  statute,  it  may  be  effectual  to 
g^ve  a  lien  as  against  a  stockholder  who  has  actual 
knowledge  of  the  by-law  at  the  time  he  incurs  his 
indebtedness  to  the  corporation.^'  So  where  a  stock- 
holder participates '  in  the  enactment  of  an  unau- 
thorised by-law,  such  conduct  on  his  part  constitutes 
an  agreement  with  the  corporation  that  his  shares 
shall  be  held  as  security  for  any  indebtedness  to  the 
eorporation  which  he  may  incnr,^*  and  a  transferee 
of  the  stockholder  who  has  notice  thereof  takes  sub- 
ject to  the  lien  -y^*  but  such  a  by-law  is  not  effectual 
as  against  a  transferee  without  notice.^' 


association  authorized  the  directors 
to  make  by-laws  prohibiting  the 
transfer  of  stock  owned  by  any  stock- 
holder indebted  to  the  association,  a 
transferee  was  bound  to  take  notice 
of  a  by-law  enacted  in  pursuance  of 
such  authority;  It  Is  to  be  observed, 
however,  that  the  transferee  asralnst 
whom  the  court  permitted  the  Hen 
to  be  asserted  was  an  assignee  for 
the  benefit  of  creditors,  and  It  would 
seem  that  the  decision  could  hrve 
been  supported  on  the  ground  that 
the  assignee  took  merely  such  title  as 
US  assignor  had). 

7.     See  Infra  S  1204. 
,   8.     Tuttle  V.Walton,  IQa.  48;  New- 
berry V.  Detroit,  etc.,  Iron  Mfg.  Co., 
17  Hlch.   141;  Oeyer  v.  Western  Ins. 
Co.,  3  Plttsb.  (Pa.)  41. 

9.  V.  S.  —  Bullard  y.  National 
Eagle  Bank.  18  Wall.  B89,  21  L.  ed. 
923;  South  Bend  First  Nat.  Bank  v. 
Iianler,  11  Wall.  369,  20  L.  ed.  172. 

Cal.  —  Anglo-Calif omian  Bank  v. 
Grangers'  Bank,  63  CaL  369. 

Iowa. — ^Farmers',  etc..  Bank  v.  Waa- 
son,  48  Iowa  336,  30  AmSR  398. 

tia. — Pltot  V.  Johnson,  33  Idu  Ann. 
1288. 

Md. — John  C.  GrafSln  Co.  t.  Wood- 
Bide,  87  Md.  146,  39  A  413. 

Mich.  —  Bronson  Blectric  Co.  v. 
Rheubottom,  122  Mich.  608,  81  NW 
663. 

Miss. — Holly  Sprlnn  Bank  v.  Pin- 
son,  68  Miss.  421,  38  AmH  330. 

Mo. — BrlnkerhofT-Farrls  Trust,  etc., 
Co.  V.  Home  Lumber  Co.,  118  Mo.  447, 
24  SW  129:  Atchison  County  Bank  v. 
Durfee,  118  Mo.  431,  24  SW  138,  40 
AmSR  396;  Chandler  v.  Blanke  Tea, 
etc.,  Co.,  183  Mo.  A.  19,  16B  SW  819; 
Butler  V.  Montgomery  Grain  Co.,  8S 
Mo.  A.  60. 

N.  J. — Drexel  v.  liong  Branch  Gas 
Co..  3  N.  J.  L..  J.  260. 

•N.  T. — Conklln  v.  Oswecro  Second 
Nat.  Bank.  45  N.  T.  666;  Attica  Bank 
v.  Manufacturers',  etc..  Bank,  20  N. 
T.  601. 

Pa. — Merchants'  Bank  v.  Shonse, 
102  Pa.  488;  Steamship  Dock  Co.  v. 
Heron,  62  Pa.  280.  * 

R.  I.— Ireland  v.  Globe  Mllllnsr  Co., 
21  R.  1.  9,  41  A  2B8.  79  AmSR  769. 

Man. — Box  v.  Bird's  Hill  Sand  Co., 
28  Man.  416.  49  CanLJ  553,  12  DomLR 
BB6.  24  WestLK  706. 

Ont. — In  re  McKalB,  7  Ont.  li.  241, 
S     OntWR    166,     836,     24     CanLTOcc 


Notes  128. 

[a]  Zllastxatloii^-Where  a  share- 
holder died  insolvent  and  Indebted  to 
the  corporation,  and  subsequently  the 
directors,  by  resolution,  prohibited 
the  transfer  of  stock  by  any  debtor  of 
the  company  until  the  debt  should 
be  paid  or  secured,  and  the  share- 
holder's administratrix  sold  the  stock 
to  a  person  who  was  ignorant  of  the 
Indebtedness  and  of  the  resolutlofk,  it 
was  held  that  the  corporation  had 
no  right  to  refuse  to  transfer  the 
stock  to  the  purchaser.  Steamship 
Dock  Co.  v.  Heron,  62  Fa.  280. 

10.  Mechanics'  Bank  v.  Merchants' 
Bank,  46  Mo.  613,  100  AmD  388  [appr 
Spurlocll  v.  Pacific  R.  Co.,  61  Mo.  319, 
and  dlsf  Carroll  v.  Mullanphy  Sav. 
Bank,  8  Mo.  A.  2491;  St.  Louis  Per- 
petual Ins.  Co.  v.  Ooodfellow,  9  Mo. 
149.        "^ 

11.  Peo.  V.  Crockett,  9  Cal.  112; 
Bryon  v.  Carter,  22  La.  Ann.  98. 

[a]  Slnstratlon.  — A  by-law  pro- 
hibiting the  transfer  of  shares  by  a 
stockholder  indebted  to  the  corpora^ 
tlon  until  the  payment  of  the  amount 
due  by  him  does  not  apply  to  a  stock- 
holder who  acquired  his  shares  before 
the  adoption  of  the  by-law,  and  did 
not  consent  thereto.  Bryon  v.  Car- 
ter, 22  La.  Ann.  98. 

U.  Des  Moines  Nat  Bank  v.  War- 
ren County  Bank,  97  Iowa  204,  66  NW 
164. 

13.  Atchison  County  Bank  v.  Dur- 
fee, 118  Mo.  431^4  SW  133,  40  AmSR 
896;  Morrlson-wentworth  Bank  v. 
Kerdoltr,  76  Mo.  A.  297;  State  Sav. 
Assoc,  v.  Nlxon-Jones  Printing  Co.,  26 
Mo.  A  642. 

14.  Atchison  County  Bank  ▼.  Dur- 
fee, 118  Mo.  431,  24  SW  183,  40  AmSR 
396;  Morrison-Wentworth  Bank  v. 
Kerdoltr,  76  Mo.  A.  297;  State  Sav. 
Assoc.  V.  Ntxon-Jones  Printing  Co., 
26  Mo.  A.  642. 

18.  Antrlo-Palifomla  Bank  v.  Gran- 
gers' Bank,  63  Cal.  359:  Morrison- 
Wentworth  Bank  v.  Kerdolft.  76  Mo. 
A.  297:  Carroll  v.  Mullannhy  Sav. 
Bank.  8  Mo.  A.  249;  Driscoll  v.  West 
Bradley,  etc.,  Mfsr.  Co.,  B9  N.  Y.  96; 
Attica  Bank  v.  Manufacturers',  etc., 
■Rank.  20  N.  T.  601;  Lee  v.  Citizens 
Nat.  Bank,  2  Cine.  Super.  Ct.  (Oh.) 
298. 

Ta]  Asaaat  of  stookholdsr.  —  The 
fact   that   a   stockholder    assents   to 


Prohibited  by-law.  If,  however,  a  by-law  giving 
a  lien  to  the  corporation  is  not  merely  unauthorized 
but  is  one  prohibited  by  statute,  as  where  the  statute 
prohibits  the  corporation  from  making  a  loan  on  the 
security  of  its  own  shares,  the  by-law  is  void  and  a 
transferee  takes  free  of  the  right  of  the  corporation 
to  assert  a  lien.^' 

Power  to  pass  by-law.  A  general  power  given  to  a 
corporation  to  pass  by-laws  does  not  enable  it  to  pass 
a  by-law  declaring  a  lien  on  stock  for  the  security  of 
an  obligation  due  from  a  stockholder  to  the  corpora- 
tion.^' But  the  power  to  "regulate"  transfers  of 
shares  has  been  generally  held  suf&cient  to  authorize 
ft  by-law  restraining  such  transfers  until  the  payment 
of  any  indebtedness  due  by  the  stockholder  to  the 
corporation.**  Where  the  corporation  has  power  to 
pass  such  a  by-law,  in.order  to  establish  a  valid  lien 
the  power  must  be  duly  exercised,*'  as,  where  the 
power  is  vested  in  the  corporation  rather  than  in  the 
board  of  directors,  it  must  be  exercised  by  the  stock- 
holders, and  a  mere  adoption  by  the  directors  of 
such  a  rule  will  not  create  the  lien.'° 

[i  1195]    5.    Under  Onstom  of  Usajge.    One  who 

holds  shares  of  stock  in  a  corporation  with  knowledge 

that  it  is  the  invariable  custom  of  the  corporation 

to  refuse  to  transfer  shares  unless  the  transferor 

pays  all  his  indebtedness  to  the  corporation  impliedly 

contracts  that  the  corporation  shall  have  a  Uen  on 

his  shares  for  debts  contracted  by  him  to  it,*^   and 

the  adoption  of  a  by-law  by  the  cor> 
poration,  giving  it  a  lien  on(  its  stock 
for  debts  due  by  the  stockholders, 
gives  the  company  no  right  to  refuse 
to  transfer  such  stockholder's  shares 
to  an  innocent  purchaser  for  value 
and   without   notice,    where   the   cor- 

e oration  has  no  power  to  make  the 
y-law  in  question.     Driscoll  v.  West 
i^radley,  etc,  Mfg.  Co.,  69  N.  T.  96. 


Hotlo*  of  llaa  under  by-Iair  see  In- 
fra i  1196. 

18.  Nicollet  Nat  Bank  ▼.  Citr 
Bank,  38  Minn.  86,  36  NW  677,  I 
AmSR  643;  BufFalo  German  Ins.  (>>. 
V.  Butralo  Third  Nat.  Bank.  162  N. 
T.  163,  66  NB  621,  48  LRA  107  [rev 
29  App.  Dlv.  137,  El  NTS  667  (ait 
19  Misc.  664,  43  NTS  660)1;  Feck- 
heimer  v.  National  Bxch.  Bank,  71 
Va.  80. 

IT.  Anglo-Califomlan  Bank  v. 
Grangers'  Bank,  63  Cal.  369:  Dris- 
coll v.  West  Bradley,  etc.,  Mfg.  0>., 
69  N.  Y.  96  [aft  36  Super  Ct  488]; 
Attica  Bank  v.  Manufacturers',  etc. 
Bank,  20  N.  Y.  601;  Kinnan  v.  Sulli- 
van County  Club,  26  App.  Dlv.  213, 
SO  NYS  95;  Rosenback  v.  Salt  Spring 
Nat.  Bank,  63  Barb.  (N.  Y.)  495. 

la  U.  S. — Pendergast  v.  Stockton 
Bank,  19  F.  Cas.  No.  10,918,  2  Sawy. 
108. 

Ala. — Cunntnghain  v.  Alabama  la. 
Ins.,  etc.,  Co.,  4  Ala.  6B2. 

Mo. — St.  Louis  Perpetual  Ins.  Co.  V. 
Ooodfellow,  9  Mo.  149. 

N.  Y. — McCready  v.  Rumsey.  13  N. 
Y.  Super.  674,  27  HowPr  271.  But  see 
Driscoll  V.  West  Bradley,  etc.,  Mfg. 
Co.,  36  N.  Y.  Super.  488  [aff  69  N.  T. 
961  (holding  that  a  by-law  of  a  manu- 
facturing company  which  assumes  to 
prohibit  a  transfer  of  stock  by  the 
owner  because  he  Is  indebted  to  the 
company  Is  ultra  vires  and  void, 
since  the  statutory  power  of  these 
companies  to  make  by-laws  on  that 
subject  extends  only  to  prescribing 
the  manner  and  form  in  which  trans- 
fers shall  be  made). 

Pa. — Geyer  v.  Western  Ins.  Co,  t 
Plttsb.  41. 

10.  Carroll  V.  MuBanphy  Sav. 
Bank,  8  Mo.  A.  249. 

30.  C^arroll  '  v.  Mullanphy  SaT. 
Bank,  8  Mo.  A  249. 

91.  St.  Louis  Bankers'  Trust  C!o. 
V.  McCnoy.  109  Ark  160,  1B9  SW  205. 
47  LRANS  333;  Morgan  v.  Bank  of 
North   America.  8  Serg.   ft   R.   (Pa.) 


For  later  oaMC,  Aavslopinanta  and  tihaafn  In  the  law  see  cumnlatlve  Annotations,  same  title,  page  and  note  tramber. 
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the  oorporation  may  assert  the  lien  as  against  a 
transferee  who  is  not  a  bona  fide  purchaser,^^  such 
as  an  assignee  for  the  benefit  of  creditors.'^  But  if  a 
lien  has  been  created  in  some  other  lawful  mode,  the 
fact  that  there  is  no  usage  from  which  such  a  lien 
on  the  shares  in  favor  of  the  corporation  can  arise  is 
no  defense  to  its  enforcement,  where  it  does  not 
appear  that  there  is  any  usage  against  it.** 

[i  1196]  9.  Notice  of  Lien  to  Third  Person^. 
A  transferee  of  stock  is  ohai^eable  with  notice  of  a 
lien  which  is  reserved  or  created  by  the  recitals  on 
the  face  of  the  certifioate.^'  bat  not  with  notice  of 
a  lien  created  by  a  custom  between  the  corporation 
and  its  stockholders.*' 

Under  statute  or  charter.  Where  the  lien  is  given 
by  statute  or  eharter  all  persons  are  presumed  to 
have  notiee  thereof,  and  a  transferee  of  shares  takes 
them  subject  to  this  right  of  lien,  although  in  point 
of  fact  he  may  be  ignorant  of  its  existence,*'  and 
whether  he  lives  in  or  out  of  the  state.**  But  it  has 
been  held  that,  in  order  to  give  the  corporation  such 
a  lien  notice  of  a  charter  provision  creating  the, 
lien  most  be  printed  on  the  face  of  the  certificate.*' 

Under  by-law.  As  a  general  rule  a  transferee  of 
stock  is  not  chargeable  with  notice  of  a  lien  thereon 
arising  under  a  by-law  of  the  corporation."  But  if 


the  recitals  of  the  certificate  transferred  are  such  as 
to  put  the  transferee  upon  inquiry,  he  will  be  charge- 
able with  knowledge  of  the  existence  of  a  by-law 
which  such  inquiry  would  have  disclosed,*'-  and  it 
has  been  held  that  notiee  of  the  by-law  creating  the 
lien  must  be  printed  on  the  face  of  the  certificate.** 
Such  notice,  however,  is  not  given  by  a  recital  in  the 
certificate  that  the  shares  are  subject  to  the  by-laws 
and  articles  of  incorporation,**  or  by  a  recital-  that 
the  stock  is  transferable  only  on  the  books  of  the 
corporation  in  accordance  with  the  by-laws.**  And 
notice  of  a  by-law  creating  a  lien  .is  not  g^ven  by  a 
eharter  provision  authorizing  the  enactment  of  a 
by-law  regulating  the  mode  and  manner  of  transfer- 
ring the  stock,*'  nor  by  the  fapt  that  the  transferee 
sought  to  be  charged  is  a  corporation,  itself  ha-ving 
such  a  by-law.**  Compliance  by  the  corporation  with 
statutory  directions  as  to  publicity  may  be  sufficient 
to  charge  third  persons  with  notiee  of  the  by-law.*^ 
[i  1197]  7.  Sestriction  on  Bight  to  Transfer 
by  One  Indebted  to  Corporation.**  One  of  the  usual 
provisions  in  the  charter,  statute,  by-laws,  or  con- 
tract, which  gives  rise  to  a  lien  in  favor  of  the  cor- 
poration, is  to  the  effect  that  no  stockholder  will  be 
permitted  to  transfer  his  stock  so  long  as  he  is  in- 
debted to  the  corporation.'*  Under  such  a  provision 


73,  II  AmD  676. 

[a]  XUVBtzatloii.  —  A  stockholder 
who  borrows  money  from  a  bank  irlth 
full  knowledtre  of  a  usac;e  not  to  per- 
mit a  transfer  of  stock  while  the 
holder  Is  Indebted  to  the  bank,  la 
bound  by  -such  usage;  and  neither  he 
nor  his  asslfrneea,  under  a  voluntary 
general  assignment,  can  maintain  an 
action  against  the  bank  for  refus- 
ing: to  permit  his  stock  to  be  trans- 
ferred. Morgan  v.  Bank  of  North 
America.  8  Serg.  &  R.  (Pa.)  73,  11 
AinD  575. 

93.  St  Louis  Bankers'  Trust  Co.  v. 
McCloy.  109  Ark.  160,  159  SW  206.  47 
LRANS  S38:  Morgan  v.  Bank  of  North 
American,  8  Serg  &  R.  (Pa.)  73,  11 
AmD  676. 

33.  Morgan  v.  Bank  of  North 
America.  8  Beig  &  R.  (Pa.)  73,  11 
AmD  676. 

34.  Jennings  v.  California  Bank, 
79  Cal.  323,  21  P  862,  12  AmSR  146, 
6  r.RA  233. 

35.  Gee  supra  (  1193;  infra  text 
and  notes  31,  32. 

36.  St.  Louis  Bankers'  Trust  Co.  v. 
McCloy,  109  Ark.  160,  159  SW  206, 
47  LRANS  3SS. 

37.  U.  S. — Hammond  v.  Hastings, 
184  U.  S.  401.  10  set  727,  33  L.  ed. 
960;  Georgetown  Union  Bank  v.  Laird, 
2  "Wheat.  390,  4  L.  ed.  269;  Curtice  v. 
Crawford  County  Bank,  110  Fed. 
880;  Bank  of  Commerce  v.  Newport 
Bank.  63  Fed.  898,  11  CCA  484. 

Ark. — St.  Louis  Bankers'  Trust  Co. 
V.  McCloy.  109  Ark.  180.  159  SW  205, 
47  LRANS  833:  Springfield  Waeron 
Co.  v.  BatesvlUe  Bank,  68  Ark.  234, 
B7  SW  257,  OUphlnt  v.  Bank  of  Com- 
merce,  60  Ark.   198,  29  SW  460. 

Cal. — Jennings  v.  State  Bank,  79 
Cal.  328.  21  P  862,  12  AmSR  145,  6 
LRA  233. 

Iowa.  —  Dempster  Mf  tr.  Co.  v. 
Downs,  126  Iowa  80.  101  NW  736,  106 
AmSR  340,  3  AnnCas  187.  ' 

Md. — Farmers'  Bank  v.  Iglehart,  6 
Gill  60. 

Mich. — Oakland  County  Sav.  Bank 
V.  Carson  City  State  Bank,  113  Mich. 
284,  71  NW  463.  67  AmSR  463:  New- 
berry V.  Detroit,  etc..  Iron  Mfg.  <3o., 
17  Mich.  141. 

Minn. — ^Dorr  v.  Life  Ins.  Clearlnsr 
Co.,  71  Minn.  38,  73  NW  685,  70  AmSR 
309. 

Miss.— Holly  Springs  Bank  v.  Pin- 
son.  KX  Ml-o    421.  .IS  AmR  330. 

N.  Y. — Mohawk  Nat.  Bank  v.  Sche- 
nectady Bank.  78  Hiin  90.  28  NTS 
lion  raff  161  N.  T.  666  mem,  46  NB 
1149   meml. 

V«. — Bohmer  v.  Richmond  City 
Bank,  77  Va.  446. 

tl4  C.  *-60) 


Wis.— Williamson  v.  SUte,  74  Wis. 

263,  42  NW  111.  _ 

as.    Hammond  v.  Hastings.  184  XT. 

S.    401,   10   set  727,   83      L.   ed.  960; 

Bishop  T.  Globe  Co.,  136  Mass.  132. 
3».    Hardy  v.  Boyer,  7  Ga.  A.  472, 

67  SB  205. 

30.  St.  Louis  Bankers'  Trust  Co.  v. 
McCloy,  109  Ark.  160,  159  SW  206, 
47  LRANS  833;  Box  v.  Bird's  Hill 
Sand  Co.,  28  Man.  415.  49  CanLJ  658, 
12  DomLR  666,   24  WestLR  706. 

31.  St.  Louis  Perpetual  Ins.  Co.  v. 
Goodfellow,  9  Mo.  149;  State  Sav.  As- 
soc. V.  Nixon-Jones  Printing  Co.,  26 
Mo.   A.   642. 

[a]  A  jiitAg—  of  a  certificate  of 
stock  which ,  has  printed  thereon  a 
by-law  which  provides  that  no  trans- 
fer of  the  stock  shall  be  made  while 
the  owner  is  Indebted  to  the  corpora- 
tion takes  It  -with  notice.  State  Sav. 
Assoc.  V.  Nlzon-Jones  Printing  Co.,  26 
Mo.  A.  642. 

39.  Hardy  v.  Boyer,  7  Cku  A.  478, 
67  SE  205. 

33.  Des  teolnes  Nat.  Bank  v.  War- 
ren County  Bank.  97  Iowa  204,  86 
NW  154:  In  re  McKaln,  7  Ont.  L. 
241,  3  OntWR  156,  835,  24  CanLT 
OccNotes  128. 

[a1  Seoltal  held  InsniBelent, — ^A 
provision  In  a  certificate  of  o-wner- 
shlp  of  paid  up  shares  Issued  by  a 
company  Incorporated  by  special  act, 
that  "the  articles  of  this  company- 
are  part  and  parcel  of  this  contract," 
Is  not  sufficient  to  make  applicable 
to  a  purchaser  in  good  faith  of  the 
shares  a  by-law  of  the- company  pur- 
porting to  give  to  the  company  a  lien 
on  all  shares  h61d  by  any  shareholder 
for  "any  and  all  amounts  that  may 
be  owing  by  the  shareholder  or  his 
assigns  to  the  company."  and  the 
nurchaser  Is,  upon  compliance  with 
the  necessary  formalities,  entitled  to 

be   registered    as   transferee. In   re 

McKaln,  7  Ont.  L.  241,  3  OntWR  166, 
336,   24   CanLTOccNotes  128. 
_  34.     Chandler   v.   Blanke   Tea,   etc., 
Co..  183  Mo.  A.  91.  165  SW  819. 

35.  Holly  Sorlngs  Bank  v.  Pinson, 
58   Miss.  421,   38  AmR  330. 

36.  Anplo-Callfornlan  Bank  v. 
Grangers'  Bnnk.  63  Cal.  359. 

37.  Des  Moines  Nnt.  Bank  v.  War- 
ren County  Bank,  97  Iowa  204,  66  NW 
164. 

Tal  Poatlnir  In  plao*  of  business. 
^Where  the  stattite  nrovldes  that  a 
copy  of  the  by-laws  of  the  cornoratlon 
must  be  posted  In  the  prlncinal  place 
of  doing  business  and  be  Hiibject  to 
public  InsTiectlon.  a  transferee  of 
stock  is  chargeable  with  constructive 
notice  of  a  by-law  giving  to  the  cor- 


poration a  Hen  on  the  stock  of  one 
indebted  to  It,  where  the  by-law  is 
posted  In  accordance  with  the  re- 
quirements of  the  statute.  Des 
Moines  Nat.  Bank  v.  "VVarren  County 
Bank,  97  Iowa  204,  66  NW  164. 

38.  Bestrlctlons  on  right  to  trans- 
fer generally  see  supra  Sg  1036-1040. 

Transfer  of  bank  stock  by  stook- 
holder  Indebted  to  bask  see  Banks 
and  Banking  §§  69-73,  614-616. 

39.  U.  S. — Cecil  Nat.  Bank  v.  Wat- 
sontown  Bank,  105  U.  S.  217,  26  L.  ed. 
1039;  Brent  v.  Washington  Bank.  10 
Pet.  B96,  9  L.  ed.  547:  Alexandria  Me- 
chanics' Bank  v.  Seton,  1  Pet.  299, 
7  L.  ed.  152;  Georgetown  Union  Bank 
V.  Laird,  2  Wheat.  390,  4  L.  ed.  269; 
In  re  Bachman.  2  P.  Cas.  No.  707,  12 
NatBankrRegr  223;  Burford  v.  Cran- 
dell.  4  F.  Cas.  No.  2,150,  2  Cranch  C. 
C.  86;  In  re  Peebles,  19  F.  Cas.  No. 
10.902,  2  Hughes  394:  Pendergast  v. 
Stockton  Bank,  19  F.  Cas.  No.  10,918,  2 
Sawy.  1C8;  Pler.son  v.  Washington 
Bank,  19  P.  Cas.  No.  ll,165t  3  Cranch 
C.    C.    363. 

Ala. — Planters',  etc..  Mut  Ins.  Co. 
v.  Selma  Sav.  Bank,  63  Ala.  686;  Cun- 
ninirham  v.  Alabama  L.  Ins.,  etc,  <3o., 
4   Ala.    652. 

Cal. — Jennings  v.  State  Bank,  79 
Cal.  323,  21  P  852,  12  AmSR  146,  6 
LRA  233. 

Ga. — Tuttle  v.  Walton,  1  Ga.  43. 

Ky. — Kenton  Ins.  Co.  v.  Bowman, 
84  Ky.  430,  1  SW  717.  8  KyL  467. 

Md. — Farmers'  Bank  v.  Iglehart.  6 
Gill  50;  In  re  Farmers'  Bank,  2  Bland 
394. 

Mich. — MonroevUle  Citizens  State 
Bank  v.  Kalamazoo  County  Bank,  111 
Mich.   313.  69   NW  663. 

Minn. — U.  S..  etc..  Land  Co.  v.  Stll- 
lIv,^n.  113  Minn.  27,  128  NW  1112, 
AnnCasl912A  51. 

Mo. — Kahn  v.  St.  Joseph  Bank,  70 
Mo.  262:  Spurlock  v.  Pacific  R.  Co., 
61  Mo.  319;  Mechanics'  Bank  v.  Mer- 
chants' Bank,  45  Mo.  513,  100  AmD 
388;  St.  Louis  Perpetual  Ins.  Co.  v. 
Goodfellow,  9  Mo.   149. 

N.  J. — Young  V.  Voue-h.  23  N.  J.  Bq. 
825    [aff  24   N    J.  Eq.   .'535]. 

N.  Y. — Lecrerett  v.  Sing  Sing  Bank, 
24  N.  Y.  283:  Strahmann  V.  Tork- 
ville  Bank.  148  Anp,  Div.  8.  182  NTS 
l.'iO  [afr  210  N.  Y.  536  mem,  103  NB 
1133  menil:  Gibbs  v.  Long  Island 
Bank.  83  Hun  92,  31  NYS  406  [aff  151 
N.  Y.  6r,7  mpm.  46  NR  1147  meml; 
>\rnol(l  V.  Suffolk  Bank.  27  Barb.  424: 
rtioa  Rank  v  Smallev,  2  Cow.  770, 
14    AmT)  526    faff  S  Tow.  3981. 

Oh.— Conant  v.  Repd,  1  Oh.  St.  298; 
Powner    v.    Zanesville""Bank.   Wplght 

"'•  Digitized  by  CjOOQI^ 


792     [14  C.  J.] 


CORPORATIONS 


(§§  U97-1198 


a  transfer  is  good  as  between  the  transferor  and 
transferee,***  but  the  transferee  of  the  shares  takes 
them  subject  to  the  lien,*'^  in  such  a  sense  that  a  sale 
of  the  shares  by  the  corporation  to  enforce  the  lien 
divests  his  title,*'  and  the  corporation  may,  without 
foreclosing  its  lien,*'  refuse  to  transfer  the  stock  on 
the  corporate  books  until  its  indebtedness  is  paid  or 
otherwise  satisfied,**  unless  the  transferee  is  a  bona 
fide  purchaser  without  actual  or  constructive  knowl- 
edge of  the  lien,*^  or  the  corporation  has  notice  of 
the  transfer  before  the  transferor  becomes  indebted 
to  it,**  or  the  by-law  containing  the  provision  is 
Toid.*^  But  an  assignee  of  the  shares  may  tender  to 
the  corporation  what  is  due,  and  then  have  an  action 
against  it  for  refusing  to  transfer.*^  Such  a  provision, 
however,  does  not  prohibit  the  corporation  from  reo- 
ognizing  the  interests  of  cestuis  que  trustent  and 
authorizing  a  transfer  of  the  stock  while  the  mere 
nominal  holder  is  indebted  to  the  bank;**  and  it 
has  been  held  that  a  provision  giving  the  eorpora- 

.'  Pa. — Sproul  V.  Standard  Plate  Glass 
Co.,  201  Pa.  103,  50  A  1003;  Read- 
ing Trust  Co.  v.  Reading  Iron  Works,    .     . 

187  Pa.  282,  21  A  16»:  Mt.  Holly  Paper  iBank  v.  Schuylkill  Bank,  1  Pars.  Kq 


tion  the  option  to  refuse  to  transfer  stock  when  the 
holder  is  indebted  to  the  corporation,  and  requiring 
the  instrument  of  transfer  to  be  executed  by  both 
transferor  and  transferee,  has  no  application  where 
the  transfer  is  demanded  by  an  executor  in  whom  the 
right  and  title  to  a  transfer  vests  by  operation  of 
law.^o  In  the  absence  of  a  provision  prohibiting  a 
transfer  of  the  stock  until  the  debt  is  paid,  a  trans- 
feree of  stock  is  entitled  to  have  it  transferred  on  the 
books  of  the  company  subject  to  the  eorporation 's 
lien  for  an  indebtedness  to  it.°^ 

[(  U9S]  8.  Stock  or  Dividends  Subject  to  Uen. 
The  corporate  lien  extends  to  all  the  stock  owned  by 
the  debtor  stockholder,  although  the  debt  is  less  than 
the  value  of  the  shares,'^  and  whether  it  stands  in 
his  own  name,"'  or  in  the  name  of  another  as  trus- 
tee for  him.'*  But  the  eorporation  cannot  assert 
such  lien  against  shares  held  in  trust  by  the  debtor 
stockholder,  where  it  has  actual  or  oonstmetiTe  no- 
tice of  such  trost.'" 


Co.'a  App., 
banon   Bar 


99  Pa.  613;  Klopp  v. 
lank,^  46    Pa.    88;    Rogers 


Le- 

V. 


Huntlnfton  bank,  12  Sers.  &  R.  77; 
Tete  V.  Farmers',  etc..  Bank,  4  Brewst. 
808;  Oeyer  v.  Western  Ins.  Co.,  8 
Plttsb.  41. 

Vt. — White  River  Sav.  Bank  v.  Cap- 
ital Sav.  Bank,  etc.,  Co.,  77  Vt  128, 
69  A  197,  107  AmSR  754. 

Va. — United  Cigarette  Mach.  Co.  v. 
Brown,  119  Va.  813,  89  SB  860,  LRA 
1917F   1100. 

Eng. — Bank  of  Africa  v.  Salisbury 
Gold  MIn.  Co„  Ltd.,  [1892J  A.  <5. 
281;  Reg.  v.  Londonderry,  etc.,  R.  Co., 
18  Q.  B.  998,  66  ECL  998,  116  Reprint 
1644:  In  re  W.  Key  &  Son.  Ltd., 
[1902]  1  Ch.  467;  In  re  Coalport 
China  Co.,  [1895]  2  Ch.  404;  In  re 
Cawley.  42  Ch.  D.  209. 

Tukon  T. — Fuller  v.  Northern  Light 
Power,   etc.,  Co..  19  WestLR  176. 

[a]  ninstzatMna*— (1)  A  clause  In 
a  charter  declaring  that  all  debts 
actually  due  -from  a  stockholder  must 
be  first  discharged  before  transfer  of 
his  shares  can  be  made  gives  the  cor- 
poration a  lien  on  the  shares  of  a 
stockholder  Indebted  to  It.  In  re  Far- 
mers' Bank,  2  Bland.  (Md.)  394.  (2) 
Under  a  statute  prohibiting  the  trans- 
fer of  stock  or  receipt  of  dividends 
by  any  stockholder  Indebted  to  the 
corporation,  the  corporation  becomes 
entitled  to  a  Hen  on  the  stock  at  ma- 
turity of  the  debt.  Klopp  v.  Lebanon 
Bank,  46  Pa.  88. 

[b]  Oonnty  as  stOtiUioiaer, — A 
provision  of  the  "by-laws  of  a  rail- 
road company  that  no  transfer  of  the 
stock  of  the  company  shall  be  made 
by  any  stockholder  while  indebted  to 
the  company  is  applicable  to  a  county 
holding  stock  as  well  as  to  Indi- 
viduals. Spurlock  V.  Pacific  R.  Co., 
61  Mo.  319. 

[c]  By-tow.  —  (1)  A  statutory 
provision  that  "no  shares  shall  be 
transferred  until  all  previous  calls 
shall  have  been  fully  paid  In"  does 
not  prevent  the  corporation  from  fur- 
ther limiting  the  right  of  transfer  by 
a  by-law  that  no  transfer  shall  be 
made  while  the  stockholder  Is  in- 
debted to  the  corporation.  In  re 
Bachman,  2  P.  Cas.  No.  707,  12  Nat 
BankrReg  823.  Lien  under  by-laws 
generally  see  supra  {  1194.  (2>  A 
by-law  tnat  no  transfer  of  stock  shall 
be  made  or  allowed  by  any  stock- 
holder who  at  the  time  Is  Indebted  to 
the  corporation  merely  attaches  a 
condition  to  the  right  of  property  In 
the  stock  for  the  better  security  of 
corporate  creditors,  and  does  not  con- 
flict with  a  statute  which-  declares 
personal  estate  to  be  transferable  In 
the  manner  prescribed  by  law,  even 
If  it  is  construed  to  prohibit  the  as- 
signment of  stock  while  part  of  the 
subscription   remains  unpaid.     In   re 


Bachman,  supra.  I     4W.    Atchison  County  Bank  v.  Dur- 

40.     St.  Louis  Perpetual  Ins.  Co.  v.    fee.  118  Ho.  431,  24  SW  133,  40  AmSR 

Ooodfellow,     9     Mo.    149;    Kentucky    898;    Driscoll  v.  West   Bradley,   etc., 

~     "         ~ _     .     -  _         _       Mtg.  COa  59  N.  T.  98;  Steamship  Dock 

Co.  v.   Heron,  52  Pa.  280. 

4e.  White  River  Sav.  Bank  v. 
Capital  Sav.  Bank,  etc.,  Co.,  77  VL 
123,  59  A  197,  107  AmSR  754;  Re 
Poison  Iron  Works,  3  OntWN  1269, 
22  OntWR  84,  4  DomLR  193. 

[a]  Knle  sppUeO. — The  directors 
of  p.  company  cannot  refuse  to  regis- 
ter a  transfer  of  Its  shares  of  stock 
on  the  ground  that  the  transferor 
was  Indebted  to  the  company,  where 
the  indebtedness  did  not  exist  at  the 
time  the  transfer  was  executed,  al- 
though It  was  incurred  before  the  ap- 
plication for  registry  was  made.  Re 
Poison  Iron  Works,  3  OntW^N  1269, 
22  OntWR  84,  4'  DomLR  193. 

Debts  oontraoted  rabsequant  to 
trsasfer  rWaraUy  see  Infra  {  1200. 

47.  Andes  Ins.  Co.  v.  Waters,  7  Oh. 
Dec.    (Reprint)    152,  1   ClncLBul   172. 

48.  Plerson  v.  Washington  Bank, 
19  F.  Cas.  No.  11,166,  3  Cranch  C.  C 
363. 

49.  Mechanics'  Bank  v.  Seton,  1 
Pet.  (U.  S.)  229,  7  L.  ed.  152. 

50.  London,  etc..  Bank  v.  Aron- 
stoln,  117  Fed.  601,  54  CCA  663  [cer- 
tiorari den  187  U.  S.  641,  28  SCt  841, 
47   L.  ed.  345]. 

[a]  Keason  for  ml*.— "The  Hen 
on  the  shares,  If  any  existed  at  'the 
time  of  his  death,  would  remain  after 
such  a  transfer  the  same  as  before. 
The  clause  as  to  the  form  of  the 
transfer  has  •  relation  only  to  cases 
where  the  transferror  and  transferee 
are  both  living."  London,  etc.,  Bank 
v.  Aronstetn,  117  Fed.  601.  606,  64 
CCA  668  [certiorari  den  187  U.  S. 
641.  28  SCt  841,  47  L.  ed.  346]. 

51.  Milner  v.  Brewer-Honagiian 
Mercantile  Co.,  (Tex.  Civ.  A.)  18J 
SW  49:  Herdegen  v.  Cotzhausen,  70 
Wis.    689,    36   NW   385. 

Biolit  to  tmsfer  gmmaUy  see  su- 
pra f  1158. 

89.  Sewall  v.  Lancaster  Bank,  IT 
Serg.  &  R.  (Pa.)  285. 

63.  Stebblns  v.  Phenix  P.  Ins.  Co., 
3  Paige   (N.  T.)  860. 

64.  Planters,  etc.,  Mut.  Ins.  (%■ 
v.  Selma  Sav.  Bank,  63  Ala.  686;  Steb- 
blns V.  Phenix  F.  Ins.  (3o.,  3  Paige 
(N.'T.)  860. 

SS.  Mechanics'  Bank  ▼.  Seton,  1 
Pet.  (U.  8.)  299,  7  L.  ed.  162;  Porter 
V.  Marine  Sav.  Bank,  186  Mich.  SSS, 
153  NW  19.  But  see  New  London, 
etc..  Bank  v.  Brocklebank,  21  Ch.  D. 
302  (holding  that  where  the  articles  of 
association  give  the  company  a  final 
and  permanent  charge  on  the  shares 
of  any  member,  for  all  moneys  owing 
to  the  company,  from  him  alone  or 
jointly  with  any  other  persons,  an* 
provide  that  when  a  share  is  held  br 
more  persons  than  one  the  oompanT 
shall  have  a  like  Hen  and  charge 
thereon  with  respect  to  all  moneT* 
so  owing  to  It,  or  any  of  the  holder* 


Ca.e.   (Pa.)   180. 

41.  Georgetown  Union  Bank  v. 
Laird,  2  Wheat.  (U.  S.)  390.  4  L.  ed. 
269;  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947,  114  CCA. 583;  Craig  v.  Hesperia 
Land,  etc.,  Co.,  113  Cal.  7,  45  P  10,  64 
AmSR  316,  35  LRA  306;  Oerther  v. 
First  Nat.  Bank,  1  LegRec  (Pa.)  69. 

48.  West  Branch  Bank  v.  Arm- 
Strong,  40  Pa.  278. 

43.  Moore  V.  Royal  Oak  Lumber, 
etc.,  Co^  171  Mich.  400,  137  NW  270. 

44.  (jat. — Jennings  v.  State  Bank, 
79  Cal.  323,  21  P  862,  12  AmSR  145, 
6  LRA  233. 

Ga. — Tuttle  v.  Walton,  1  Ga.  43. 

Md. — Reese  v.  Bank  of  Commerce, 
14  Md.  271.  74  AmD  636;  Farmers' 
Bank  v.  Iglehart,  6  Gill  50. 

Mich. — Moore  v.  Royal  Oak  Lum- 
ber, etc.,  Co.,  171  Mich.  400,  187  NW 
270. 

Mo. — Mechanics'  Bank  v.  Mer- 
chants' Bank,  46  Mo.  619,  100  AmD 
388;  St.  Louis  Perpetual  Ins.  Co.  v. 
Goodfellow,    9   Mo.   149. 

Oh. — Stafford  v.  Produce  Exch. 
Banking  Co.,  16  Oh.  (Mr.  (Jt  60,  8 
Oh.  Clr.  Deo.  488. 

Pa.: — Mechanics*  Bank  v.  Earp,  4 
Rawle  384:  Rogers  v.  Huntingdon 
Bank,  12  Serg.  &  R.  77;  Morgan  v. 
Bank  of  North  America,  8  Serg.  ft  I  ■ 
73,  11  AmD  676. 

B.  C. — Wilson  V.  British  Columbia 
Refining  Co.,  21  B.  C.  414,  22  DomLR 
834,  31  WestLR  881,  8  WestWkly  838 
[allowing  app  20  DomLR  418].  And 
see  cases  supra  note  39. 

[a]  ZUnstnttlon. — Where  an  as- 
signee demands  a  transfer,  but  re- 
fuses to  pay  the  debts  then  due  the 
bank  by  the  stockholder,  and  after- 
ward makes  a  second  demand  when 
other  notes  of  the  stockholder  had  be- 
come due  and  payable,  he  cannot  ob- 
tain a  transfer  without  paying  all 
the  debts  due  at  the  time  of  the  last 
demand.  Reese  v.  Bank  of  CJommerce, 
14  Md.  271,  74  AmD  536. 

[b]  Oonvendonv-^Where  a  cor- 
poration has  a  statutory  Hen  for  a 
debt  due  it  on  stock  purchased,  and 
It  recognizes  the  purchaser's  inter- 
est subject  to  Jhe  lien.  Its  refusal 
either  to  return  the  stock  to  the  pur- 
chaser or  to  transfer  It  on  the  books 
of  the  company  Is  not  a  conversion. 
Moore  v.  Royal  Oak  Lumber,  etc.,  Co., 
171  Mich.  400,  137  NW  270. 

[cj  Debts  bsoomlnr  dne  after  r*- 
fnsal — ^Where  a  transfer  Is  refused 
for  the  transferee's  refusal  to  pay 
debts  then  due,  a  transfer  thereafter 
cannot  be  obtained  without  the  pay- 
ment of  other  debts  which  have  also 
become  due.  Reese  v.  Bank  of  Com- 
merce. 14  Md.  271,  74  AmD  636. 

SiaMlltlss  and  raBudles  for  csfnsal 
to  transfer  see  supra  9|  1164-1173 


For  totsr  eases,  avrelopmests  and  Shangss  in  the  law  see  cumulative  Annotations,  sMie  title,  page  and  note  number. 
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IMTidends.  Although  there  is  authority  to  the 
eontrary,**  as  a  general  rule  the  corporation's  lien 
on  the  stock  attaches  to  dividends  declared  on  such 
stoek,'^  especially  where  it  is  extended  thereto  by 
an  express  provision,''  except  that  it  does  not  attach 
to  the  dividends  declared  after  the  corporation  has 
knowledge  of  a  transfer  of  the  stock  to  a  bona  fide 
purchaser,'^*  nor  does  it  attach  to  a  subsequent 
dividend  for  a  debt  due  by  a  person  who  was  a  stock- 
holdei^  but  whose  transfer  of  the  shares  has  ■  been 
accepted  and  registered  on  the  books  of  the  corpora- 
tioii.'" 

[$  1199]  9.  DeU  Secured— «.  InG«iieraL  The 
question  as  to  what  indebtedness  is  secured  >y  the 
lien  depends  largely  upon  the  language  of  the  par- 
ticular provision  which  creates  or  reserves  the  lien  ;*'- 
and  except  where  such  language  limits  the  lien  to 
the  amount  due  on  the  stoek,^^  it  is  generally  held 


to  extend  to  all  indebtedness  due  from  the  stock- 
holder to  the  corporation."  It  includes  a  debt  owing 
for  an  unpaid  stock  subscription,*^  but  only  in  case 
a  call  has  been  made  for  the  payment  of  an  install* 
ment.^'  It  also  includes  a  claim  against  the  stock- 
holder for  a  tort  or  breach  of  contract  where  the 
amount  of  the  damage  has  been  liquidated,**  a  debt 
owing  by  a  partnership  of  which  the  stockholder  is 
a  member,*'  and  a  debt  owing  by  the  stockholder  as 
surety  or  indortor.**  The  corporation,  however,  is 
entitled  to  a  lien  only  for  debts  contracted  directly 
with  the  stockholder;  it  cannot  assert  a  lien  for  a 
claim  against  a  third  person  who  has  no  interest  in 
the  stock,*"  or  for  a  claim  against  the  stockholder 
purchased  from  a  third  person,'"  especially  where 
it  purchases  such  claim  for  the  purpose  of  securing 
to  the  person  from  whom  it  purchases  it  the  benefit 
of  the  lien  and  giving  to  the  latter  an  advantage  over 


tbereof,  alone  or  jointly  with  any 
other  person,  and  the  trustees  under 
a  marrlase  settlement  Invest  a  part 
of  their  tHist  funds  In  shares  of  the 
company,  which  shares  are  trans- 
ferred Into  their  joint  names,  and 
one  of  the  trustees  is  i>art)ier  in  a 
flrm  which  goes  into  liquidation  ow- 
Inf;  a  debt  to  the  company,  this  pri- 
vate debt  of  the  trustee  is  constituted 
a  Hen  or  charge  on  the  shared  which 
will  prevail  over  the  title  of  the 
cestuls  que  trustent). 

W.  Brent  v.  Washington  Bank,  4 
P.  Cas.  No.  1,884,  2  Cranch  C.  C.  617 
[aff  10  Pet.  696,  9  L.  ed.  547]. 

S7.  Hagar  v.  Union  Nat.  Bank,  63 
Me.  509;  Sargent  v.  Franklin  Ins.  Co., 
8  Pick.  (Mass.)  90,  19  AmD  806; 
Stebblns  v.  Phenlx  F.  Ins.  Co.,  3  Paige 
(N.  T.)  350;  Bates  v.  New  Tork  Ins. 
Co.,  3  Johns.  Cas.  (N.  T.)  238:  Atty.- 
Gen.  V.  State  Bank,  21  N.  C.  645. 

6S.  United  Cigarette  Mach.  Ca  v. 
Winston  Cigarette  Mach.  Co.,  194 
Fed.  947.  114  CCA  683;  United  Ciga- 
rette Mach.  Co.  V.  Brown,  119  Va. 
813,  89  SB  860,  LRA1917F  1100. 

E9.  Qemmell  v.  Davis,  76  Md.  646, 
23  A  1032,  32  AmSR  412;  American 
Nat.  Bank  v.  Nashville  Warehouse, 
etc..  Co.,   (Tenn.  Cb.  A.)   36  SW  960. 

SO.  Wilson  V.  British  Columbia 
RennlngCo.,  21  B.  C.  414,  22  DomLR 
634.  31  WestLR  381,  8  WestWkly  838 
[allowing  app  20  DomLiR  418]. 

OtMrn  ■eenicd  gwmtKallj  see  Infra 
i   1199. 

61.  See  charter,  statutory,  or  by- 
law provisions;  and  cases  infra  this 
and  following  notes. 

[a]  Xn  OaUformla  (1)  in  the  ab- 
sence of  contract,  a  corporation  has 
no  special  seller's  Hen  on  shares  of 
Its  capital  stock  for  unpaid  install- 
ments of  the  purchase  price,  as  the 
only  lien  not  dependent  on  possession 
given  by  statute  (Civ.  Code  {  831)  Is 
to  secure  the  payment  of  assessments 
levied  for  the  purpose  of  paying 
debts  and  expenses  incurred  in  con- 
ducting the  business  of  the  corpora- 
tion. Xiankershlm  Ranch  Liand,  etc., 
Co.  v.  Herberger.  82  Cal.  600,  23  P 
134.  (2)  A  subscriber  for  shares,  who 
has  received  a  transferable  certificate 
showing  his  payment  of  all  Install- 
ments due  on  his  shares  as  well  as 
his  agreement  to  pay  for  installments 
not  yet  due,  is  the  owner  of  the 
shares,  subject  to  the  unpaid  Install- 
ments, and,  as  the  certifloate  gives 
him  complete  possession  of  the 
shares,  the  corporation  has  no  seller's 
lien  thereon.  ■  Lankershim  Ranch 
Land,  etc..  Co.  v.  Herberger,  supra. 

63.  Mobile  Mut.  Ins.  Co.  v.  Cul- 
lom,  49  Ala.  668;  Shenandoah  Valley 
R,  Co.  V.  Griffith,  76  Va.  913;  Peters- 
burg Sav.,  etc.,  Co.  v.  Ijumsden,  76 
Va.  827. 

[a]  Ob  parttealar  •took^— A  stat- 
ute giving  corporations  a  lien  on 
their  stock  for  unpaid  subscriptions 
due  thereon,  -does  not  give  a  corpora- 
tion a  lien  on  paid-up  stock  for  sub- 
scriptions due  on  other  shares  held 
by  the  owner  of  the  paid-up  stock. 
Shenandoah  Valley  R.  Co.  v.  Orifflth. 


76  Va.  913. 

63.  Ala.— Mobile  Mut.  Ins.  Co.  v. 
CuIIom,  49  Ala.  568;  Cunningham  v. 
Alabama  L.  Ins.,  etc.,  Co.,  4  Ala.  652. 

Ark. — Red  Bud  Realty  Co.  v.  South, 
96  Ark.  281,  131   SW  340. 

Ky. — Kenton  Ins.  Co.  V.  Bowman, 
84  Ky.  430.  1  SW  717. 

Mich. — Russel  Wheel,  etc.,  Co.  v. 
Hammond,  130  Mich.  7,  89  NW  590. 

Mo. — Atchison  County  Bank  v.  Dur- 
fee,  118  Mo.  431.  24  SW  183,  40 
AmSR  396. 

Pa. — Republic  Nat.  Bank  ▼.  Roches- 
ter Tumbler  Co.,  172  Pa.  614,  88  A 
748;  Rogers  v.  Huntingdon  Bank,  12 
Serg.  &  R.  77;  Winans  v.  Sanderson 
Oil,  etc..  Co.,  7  LackLegN  9. 

Eng. — Kx.  p.  Stringer,  9  Q.  B.  D. 
436;  Stubbs  v.  Lister,  1  Y.  &  Coll.  81, 
20  EngCh  81,  62  Reprint  799. 

[a]  Aa  indebtedneaa  I17  aoto 
comes  y^thln  a  prohibition  that 
stock  shall  not  be  transferred  so  long 
aa  the  holder  Is  Indebted  to  the  cor- 
poration. Cunningham  v.  Alabama 
L.  Ins.,  etc.,  Co.,  4  Ala.  652:  Sewall  v. 
Lancaster  Bank,  17  Serg.  &  R.  (Pa.) 
286;  Grant  v.  Mechanics'  Bank,  16 
Serg.  &  R.  (Pa.)  140. 

64b  In  re  Bachman,  2  F.  Cas.  No. 
707,  12  NatBankrReg  223;  Pitts- 
burgh, etc.,  R.  Co.  V.  Clark,  29  Pa. 
146.     See  generally  supra  }  972. 

66.  Hall  V,  U.  S.  Ins.  Co..  5  Olll 
(Md.)  484;  Kahn  v.  St.  Joseph  Bank, 
70  Mo.  262  [dlst  Pittsburgh,  etc.,"  R. 
Co.  V.  Clarke,  29  Pa.  146  (which  held 
that  the  liability  to  pay  for  the 
amount  of  stock  subscribed  is  an  in- 
debtedness, although  the  installments 
have  not  been  called  in  at  the  time  of 
the  transfer)];  In  re  Oiwley,  42  Ch.  D. 
209. 

[a]  anfllolanoy  of  «>ll ,— A  resolu- 
tion for  a  call  on  stock  which  does 
not  fix  the  date  when  It  is  to  be  paid 
does  not  constitute  a  call  which  will 
create  an  indebtedness  to  prevent 
registration  of  a  transfer  of  shares; 
and  a  subsequent  resolution  complet- 
ing the  call  by  supplying  the  date  will 
not  relate,  back  for  that  purpose.  In 
re  Crawley,  42  Ch.  D.  209. 

[b]  FarUonlar  •harea.—d )  Under 
some  provisions  a  Hen  for  unpaid 
calls  extends  only  to  the  particular 
shares  as  to  which  the  stockholder 
is  In  default,  and  as  to  other  shares 
his  right  to  transfer  Is  unimpaired. 
Hubbersty  v.  Manchester,  etc.,  R.  Co., 
L.  R.  2  Q.  B.  69.  (2)  An  agreement 
between  a  stockholder  and  a  corpora- 
tion by  the  articles  of  association  of 
which  it  has  a  Hen  on  all  his  shares 
for  his  debt  to  it  and  his  right  to 
transfer  them  depends  on  the  assent 
of  the  directors,  giving  him  addi- 
tional time  in  consideration  of  his 
allowing  certain  shares  to  be  sold  on 
default  without  the  delay  prescribed 
by  the  articles,  does  not  affect  the 
lien,  or  the  right  to  withhold  permis- 
sion, to  transfer  as  to  the  remaining 
shares.  Bank  of  Africa  v.  Salisbury 
Gold  Min.  C!o.,  ri892]  A.  C.  281. 

66.  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
9.47,  114  (X:A  583;  Red  Bud  Realty  Cki, 


▼.  South,  96  Ark.  281.  181  SW  840; 
Sproul  V.  Standard  Plate  Glass  Co., 
201  Pa.  103.  50  A  1008;  United  Cigar- 
ette Mach.  Co.  V.  Brown.  119  Va.  818, 
88  S£  850,  LRA1917F  1100. 

ta]  A  claim  arlsliif  ovt  of  aa  Ma- 
bwilemeat  -of  the  company's  funds 
by  the  stockholder  as  Its  officer  is 
a  debt  within  the  meaning  of  the 
statutory  provision  creating  the  lien. 
Sproul  V.  Standard  Plate  Glass  Co., 
201  Pa.  103,  60  A  1008.  But  see 
Hotchklsa,  etc.,  Co.  V.  Union  Nat. 
Bank,  68  Fed.  76,  15  CCA  264  (where 
it  was  questioned  as  to  whether  the 
lien  extended,  as  against  an  unreg- 
istered pledgee  of  the  stock,  to  a  debt 
incurred  by  the  stockholder's  embez- 
slement  of  corporate  funds). 

67.  U.  S. — In  re  Blgelow,  3  P.  Cas. 
No.  1,396.  2  Ben.  469. 

Ala. — Planters-,  etq^  Mut.  Ins.  Co. 
V.  Selma  Sav.  Bank,  68  Ala.  585;  Mo- 
bile Mut.  Ins.  Co.  V.  CuUom,  49  Ala. 
668;  Cunningham  v.  Alabama  L.  Ins., 
etc.,  Co.,  4  Ala.  652. 

Ark. — Searcy  Bank  v.  Merchants* 
Grocer  Co.,  123  Ark.  403,  185  SW  806. 

Mich. — Monroeville  Citizens'  State 
Bank  v.  Kalamazoo  County  Bank,  111 
Mich.  813,  69  NW  663. 

N.  T.— Arnold  v.  Suffolk  Bank,  27 
Barb.  424. 

Pa. — Mechanics'  Bank  v.  Earp.  4 
Rawle  884;  Geyer  v.  Western  Ina.  Co., 
S  Pittsb.  41. 

68.  V.  8. — Brent  v.  Washington 
Bank,  10  Pet.  596,  9  L.  ed.  547. 

Del. — McDowell  v.  Wilmington,  etc.. 
Bank.  3  Del.  Ch.  1. 

Ky.-— Commonwealth  Bank  ▼.  Bon- 
nie, 102  Ky.  313,  43  SW  407.  1»  KyL 
1372. 

Mo. — St.  tiouts  Perpetual  Ins.  Co. 
V.  Goodfellow,  9  Mo.>  149. 

N.  Y. — Leggett  v.  Sing  Sing  Bank, 
24  N.  Y.  283. 

Pa. — Grant  v.  Mechanics'  Bank,  15 
Serg.  &  R.  140. 

69.  Butler  v.  Montgomery  Grain 
Co.,  85  Mo.  A.  60;  Presbyterian  Cong, 
v.  Carlisle  Bank,  6  Pa.  346. 

[al     XIlnatmtioii.^Where    plaintiff 

f>rooures  an  agent  to  purchase  stock 
n  a  corporation,  and  such  agent  takes 
the  stock  in  a  third  person'^  name, 
who  transfers  the  certificate  to  plain- 
tiff, and  such  agent,  during  the  time 
he  is  purchasing  the  stock  for  plain- 
tiff, has  independent  transactions  with 
the  company  for  himself,  the  com- 
pany  cannot  equitably  enforce  a  se- 
cret lien  for  such  agent's  indebtedness 
against  the  stock  purchased  with 
plaintiff's  money.  Butler  v.  Montgom- 
ery Grain  Co.,  86  Mo.  A.  60. 

7a  Ky. — Commonwealth  Bank  ▼. 
Bonnie,  102  Ky.  343.  43  SW  407,  1» 
KyL  1372. 

N.  Y. — ^Uttca  Bank  v.  Smalley,  8 
Cow.  770,  14  AmD  626  [aff  8  Cow. 
8981. 

N.  C— Boyd  v.  Reed,  120  N.  C  886, 
27  SB  85,  68  AmSR  792. 

Oh. — ^White's  Bank  v.  Toledo  Fire, 
etc.,  Ins.  Co..  12  Oh.  St.  601. 

R.   I.^.Cross  V.  Phenlx  Bank,   1  R. 
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other  creditors  of  .the  stockholder  which  such  credi- 
tor would  not  otherwise  have  hadJ^  It  has  been 
held  that  the  lien  does  not  attach  for  a  debt  due  an 
intermediate  holder  whose  ownership  is  not  regis- 
tered oi^he  books  of  the  corporation.'^ 

lAvalia  demand  or  debt.  The  corporate  lien  of 
course  does  not  attach  for  a  demand  or  debt  which 
'  is  invalid,'^  as  where  it  arises  out  of  an  abuse  of  its 
corporate  rights  or  powers.'* 

[$  1200]  b.  As  Dependent  on  Time  of  Con- 
tracting. Under  some  provisions  the  lien  attaches 
whether  the  debt  accrues  before  or  after  the  stock- 
holder's acquisition  of  the  stock.'* 

Snbseqnent  to  transfer  bat  before  notice.  The 
lien  attaches  for  a  debt  to  the  corporation  incurred 
by  the  transferor,  subsequent  to  an  assignment  or 
pledge  of  the  stock,  but  before  notice  thereof  is 
given  to  the  corporation;'^  and  this  is  so,  although 
the  secretary  or  other  officer  of  the  corporation  has 
actual  knowledge  of  the  transfer,  where  he  acquires 
that  knowledge  in  a  transaction  in  his  private 
capacity,  so  that  he  is  not  interested  in  disclosing 


n.  Commonwealth  Bank  v.  Bon- 
nie, 102  Ky.  34S,  43  SW  407,  19  KyL 
1872;  "White's  Bank  v.  Toledo  V.  etc., 
Ins.  Co.,  12  Oh.  St.  601. 

79.  Helm  v.  Swlgsett.  12  Ind.  194; 
Paul  V.  Justice,  [19121  Sc.  Sess.  Cas. 
1303.  See  Wilson  v.  British  Colum- 
bia ReflnlnB  Co.,  21  R  C.  414,  22 
DomLR  C34,  31  WestLR  331,  8  West 
Wkly  838  [allowing  app  20  DomLR 
418]  (holding  that  the  right  of  re- 
tention of  dividends  for  a  debt  due 
the  corporation  from  a  stockholder 
applies  only  to  a  person  whose  name 
appears  as  owner  on  the  books  of  the 
corporation). 

[a]  Bui*  appUaO. — ^Where  a  stock- 
holder of  a  corporation,  which,  under 
its  charter,  had  a  lien  on  Its  stock 
for  debts  due  It  by  the  holder,  as- 
signed the  certiflcate  to  a  person  In- 
debted to  the  company,  and  gave  the 
assignee  a  power  of  attornev  to  trans- 
fer the  stock  on  the  books  of  the 
company,  and  the  transferee,  without 
causing  such  transfer  to  be  made,  as- 
signed the  certiflcate  to  a  third  per- 
son, the  corporation  acquired  no  lien 
on  the  stock  for  the  debt  due  it  from 
the  flrst  transferee,  since  his  mere 
ownership  of  the  certiflcate,  without 
the  transfer  of  the  shares  to  him  on 
the  books  of  the  company,  did  not 
constitute  him  a  stockholder.  Helm 
V.  Swlgeett,  12  Ind.  194. 

73L  Reading  Trust  Co.  v.  Reading 
Iron  Works,  137  Pa.  282,  21  A  169. 

[a]  Thns  where  a  deceased  stock- 
holder had  left  stock  pledged  to  the 
company  for  bis  Indebtedness,  and  his 
executor,  who  was  also  ^presldent  of 
the  company,  made  unauthorized  pay- 
ments from  the  funds  of  the  company 
to  the  widow,  it  was  held  that  the 
lien  on  the  stock  would  not  extend 
to  such  additional  Indebtedness.  Read- 
ing Trust  Co.  V.  Readlne:  Iron  Works, 
187  Pa.  282,  21  A  169,  170. 

74.  Lanier  Lumber  Co.  ▼.  Rees, 
103  Ala.  622,  16  S  637,  49  AmSR  57; 
White's  Bank  v.  Toledo  P.,  etc.,  Ins. 
Co.,  12  Oh.  St.  601. 

[a]  nisstratlon*. — (1)  A  corpora- 
tion cannot  enforce  a  lien  for  a  debt 
due  It  by  another  corporation  on  stock 
purchased  by  an  officer  In  the  latter 
corporation  with  the  funds  thereof, 
since  a  corporation,  unless  express- 
ly authorized,  cannot  purchase  stock 
In  another  corporation,  and  the  en- 
forcement of  such  a  lien  would  Involve 
the  enforcement  of  a  void  contract. 
Lanier  Lumber  Co.  v.  Rees,  108  Ala. 
622,  16  S  637.  49  AmSR  57.  (2)  The 
purchase  of  a  claim  against  a  stock- 
holder for  the  purpose  of  subjecting 
his  shares  to  the  payment  thereof  ana 
thus  relieving  the  corporation  of  an 
Insolvent  or  undesirable  member  Is 
an  abuse  of  Its  powers  and  will  not 
be  effectuated.     White's  Bank  v.  To- 


ledo  F.,  etc.,  Ins.  Co.,  12  Oh.  St.  601. 

7B.  Schmidt  v.  Hennepin  County 
Barrel  Co.,  36  Minn.  611,  29  NW  200. 

76.  U.  S.  —  Curtice  v.  Crawford 
County  Bank,  110  Fed.  830:  Knight 
V.  Old  Nat.  Bank,  14  F.  Cas.  No.  7,886, 
3  Cliff.  429. 

Ala. — Birmingham  Trust,  etc.,  Co. 
▼.  Louisiana  Nat.  Bank,  99  Ala.  379, 
18  S  112,  20  LRA  600;  Mobile  Mut.  Ins. 
Co.  V.  CuUom,  49  Ala.  658. 

Cal. — Jennings  v.  California  Bank, 
79  Cal.  823,  21  P  852,  12  AmSR  146,  6 
LRA  233. 

Colo. — Pueblo  Sav.  Bank  v.  Rich- 
ardson, 89  Colo.  319,  89  P  799. 

Conn. — Piatt  v.  Birmingham  Axle 
Co.,  41  Conn.  265. 

Ga. — Culloden  Bank  v.  Forsyth 
Bank.  120  Ga.  576,  48  SB  226,  102 
AmSR  115. 

Mich. — Monroevllle  Citizens'  State 
Bank  v.  Kalamazoo  County  Bank.  Ill 
Mich.  313,  69  NW  663;  Michigan  Trust 
Co.  V.  State  Bank,  111  Mich.  306,  69 
NW  645. 

Mo. — State  Sav.  Assoc,  v.  Nixon- 
Jones  Printing  Co.,  26  Mo.  A.  642. 

N.  Y, — ^Leggett  v.  Sing  Sing  Bank, 
24  N.  Y.  283. 

Pa". — Sproiil  v.  Standard  Plate  Glass 
Co_^  201  Pa.  103,  60  A  1008. 

Eng.  —  Bradford  Banking  Co.  v. 
Henry  Briggs,  Son  &  Co.,  Ltd.,  12 
App.  Cas.  29  [rev  31  Ch.  D.  19,  and 
overr  Miles  v.  New  Zealand  Altord 
Est.  Co.,  82  Ch.  D.  2661. 

[a]  Oontlxifeiit  llablUty  tteeonilac 
flxed  before  aotioe.— Such  a  provision 
creates  a  valid  Hen  which  may  be  as- 
serted against  the  shares  in  the 
hands  of  an  assignee  of  the  stock, 
even  where  the  assigning  stockholder 
is  only  under  a  contingent  liability, 
if  the  assignee  takes  the  stock  with 
notice  of  the  Hen  and  gives  no  notice 
to  the  corporation  of  the  transfer 
until  the  liability  has  become  fixed. 
Knight  V.  Old  Nat.  Bank,  14  F.  Cas. 
No.  7,885,  3  Cliff.  429. 

77.  Pueblo  Sav.  Bank  v.  Richard- 
son, 89  Colo.  319,  89  P  799;  Piatt  v. 
Birmingham  Axle  Co.,  41  Conn.  256. 

[a]  Illustration.  —  Where  the 
cashier  of  a  bank,  acting  in  his  per- 
sonal capacity,  transfers  certain  of 
his  stock  in  the  bank  to  an  inter- 
vener, which  stock  the  intervener 
does  not  flie  for  transfer  until  after 
the  bank  has  acquired  a  lien  thereon 
against  the  cashier,  the  bank  is  not 
charged  with  notice  of  the  transfer 
by  reason  of  the  cashier's  knowledge 
thereof.  Pueblo  Sav.  Bank  v. .Rich- 
ardson, 39  Colo.  319.  89  P  799. 

78.  U.  S.  —  Curtice  v.  Crawford 
County  Bank,  110  Fed.  830;  Hotch- 
kiss,  etc..  Co.  V.  Union  Nat.  Bank, 
68  Fed.  76,  IB  CCA  264. 

Ala. — Birmingham  Trust,  etc,  Co. 
y.  Louisiana  Nat  Bank,  99  Ala.  879, 


it  to  the  corporation."  But  the  corporation  cannot 
assert  a  lien  for  a  debt  contracted  subsequent  to 
notice  of  a  pledge  or  transfer  of  the  shares,'^  even 
though  the  transfer  is  made  in  violation  of  a 
provision  prohibiting  the  transfer  of  shares  for  a 
specified  length  of  time  after  organization."  In  a 
contest  by  a  transferee  asserting  title  to  the  stock  as 
against  the  claim  of  the  corporation  to  a  lien  for  an 
indebtedness  incurred  by  the  transferor  subsequent 
to  the  transfer,  the  burden  is  on  the  transferee  to 
show  notice  of  the  transfer  to  the  corporation  at  the 
time  the  indebtedness  was  created.^" 

Priw  to  enactment  of,  statute  or  by-law.  Under 
some  provisions  the  corporation  has  a  lien  for  a  debt 
contracted  before  the  enactment  of  the  provision  giv- 
ing it  the  lien,  as  against  a  transferee  who  takes  by 
an  assignment  subsequent  to  its  passage,^'-  or  one 
who  took  the  stock  as  a  pledge  prior  to  the  enact- 
ment of  the  statute,  where  the  corporation  had  no 
notice  thereof  until  after  the  Jaw  went  into  effect 
and  a  statute  in  force  at  the  time  of  the  pledge 
provided  that  no  transfer  should    be    valid    until 

13  S  112,'  20  LRA  600. 

Ky. — Bank  of  America  v.  McNeil, 
10  Bush  54. 

Mass.  —  Nesmith  v.  Washington 
Bank,  6  Pick.  324. 

Mich. — Just  V.  State  Sav.  Bank,  132 
Mich.  600,  94  NW  200. 

Minn. — Prince  Inv.  Co.  v.  St.  Paul, 
etc..  Land  Co.,  68  Minn.  121.  70  NW 
1079. 

Oh. — Conant  v.  Reed,  1  Oh.  St.  298. 

Pa. — Geyer  v.  Western  Ins.  Co.,  3 
Plttsb.  41. 

Vt. — ^Whlte  River  Sav.  Bank  v. 
Capital  Sav.  Bank,  etc.,  Co.,  77  Vt 
121  69  A  197.  107  AmSR  754. 

Eng. — Bradford  Banking;  Co. .  v. 
Henry  Briggs,  Son  &  Co.,  Ltd.,  12 
App.  Cas.  29. 

[a]  Bnbseiineat  to  attaehmant. — 
A  corporation  cannot,  by  any  ad- 
vances which  It  may  make  to  the 
owner  of  stock,  or  to  a  firm  of  which 
he  is  a  member,  subsequent  to  the 
date  of  the  service  of  an  execution 
attachment  against  his  shares,  devest 
or  Impair  the  lien  of  the  attachment 
Qeyer  v.  Western  Ins.  Co.,  3  Plttsb. 
(Pa.)  41. 

[b]  Aotnal  notloa  of  an  utuSgn- 
meat  Is  •QUivalant  to  statatory  bo- 
tloe,  for  the  purpose  of  preventing 
a  lien  on  the  Stock  for  subsequent 
liabilities  of  the  transferor.  Hotch- 
kiss,  etc.,  Co.  V.  Union  Nat  Bank,  68 
Pod.  76,  16  CCA  264. 

79.  Nesmith  v.  Washington  Bank, 
6  Pick.  (Mass.)  324. 

80.  Curtice  v.  Oawford  County 
Bank,  110  Fed.  880. 

81.  Birmingham  Trust  etc.,  Co.,  v. 
East  Lake  Land  Co.,  101  Ala.  304,  13  S 
72;  Allen  v.  Gold  Reefs  of  West 
Africa,  Ltd.,  [1900}  1  Ch.  666. 

[a]  UtaattatloB, —  The  lien  cre- 
ated by  a  statute  "for  any  debt  or  lia- 
bility Incurred  to  It  [the  corporation], 
by  a  stookholder,  before  notice  of 
transfer,  or  of  a  levy.on  such  shares'* 
is  not  confined  to  debts  created  after 
the  enactment  of  the  statute,  but  in- 
cludes debts  contracted  before  the 
enactment  ■  thereof.  Blrmlngharn 
Trust,  etc.,  Co.  v.  East  Lake  Land 
Co.,  101  Ala.  304,  13  S  78. 

[b]  TalUUtT  of  yzovlsloB.  — A 
statute  providing  that  a  private  oor- 
poratlon  shall  have  a  lien  on  the 
shares  of  Its  stockholders  for  any 
debt  or  liability  incurred  to  it  by  a 
stockholder,  and  that  if  necessary 
for  the  payment  of  such  debt  the  cor- 
poration may  sell  the  shares  after 
notice.  Is  not  unconstitutional  when 
applied  to  subscriptions  made  prior 
to  its  passage,  as  It  merely  enlarges 
the  remedy  for  legal  rights  already 
existing,  so  far  as, the  sale  of  stock 
for  unpaid  subaeriptlo'ns  Is  con- 
cerned. Tutwller  V.  "Tuskaloosa  Coal, 
etc.,  Cto.,  89  Ala.  391,  7  S  398. 


For  Istnr  oases,  asTalopments  and  «haaf;*s  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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recorded  on  the  books  of  the  company.**  Bat  it  has 
been  held  that,  where  a  banking  association  had  not, 
before  it  obtained  its  charter,  a  lien  on  the  stock  of 
its  stockholders,  the  lien  given  by  the  charter  could 
not  overreach  a  prior  assignment  of  stock  so  as  to 
preclude  its  transfer.^' 

[$  1201]  c  Debts  Not  Due.  Under  some  pro- 
visions the  lien  is  limited  to  debts  which  are  actnally 
due  and  payable  at  the  time  the  transfer  is  sought  to 
be  made.^  But  as  a  general  rule,  where  the  provision 
prohibits  the  transfer  of  shares  owned  by  one 
"indebted"  to  it,  the  corporation  is  entitled  tp  a 
lien  for  debts  contracted,  although  not  due  and 
payable  at  the  time  a  transfer  is  sought  to  be  made, 
as  well  as  for  debts  then  due  and  payable,*'  and  this 
inle  has  been  held  to  apply  where  the  transfer  was 
prohibited  unless  the  transferor  should  previously 
discharge  all  debts  "due"  by  him  to  the  corpora- 
tion." 

H  1202]  d.  Debt  Barred  by  Stotnte.  The  fact 
that  the  corporation's  right  of  action  on  the  debt, 
for  which  the  lien- is  claimed,  is  barred  by  the  statute 
of  limitations  does  not  prevent  it  frote  asserting  its 


lien  against  the  stock,  mnce,  although  the  remedy 
may  be  barred  the  debt  is  not  extinguished  and  the 
lien  follows  the  debt.*' 

[i  1203]  10.  WalTW  or  Estoppel.**  The  cor- 
poration may,  either  expressly  or  by  reasonable  impli- 
cation, waive  its  right  to  a  lien  on  shares  owned  by 
one  indebted  to  it,**  or  it  may,  by  the  acts  or  repre- 
sentations of  its  ofiScers  and  agents,  be  estopped  to 
assert  the  lien,*"  unless  such  acts  or  representations 
are  not  within  the  actual  or  apparent  authority  of  the 
officer  or  agent  performing  or  making  them.'^  The 
right  may  be  waived  by  express  resolution  of  the 
board  of  directors  to  that  ^ect,"  by  express  con- 
tract,"* by  a  new  arrangement  entered  into  between 
the  corporation  and  the  stockholder  which  is  incom- 
patible witb  its  retention  of  the  lien,**  as  by  giving 
further  credit  to  the  stockholder  after  notice  of  a 
conflicting  claim  to  the  stock,**  or  by  any  conduct 
which  indicates  an  intention  of  the  parties  that  the 
r^ht  shall  no  longer  be  enforced.**  But  such  waiver 
or  estoppel  does  not  arise  from  acts  which  do  not 
show  such  an  intention  or  which  are  not  inconsistent 
with  an  intention  to  assert  the  lien,*'  or  which  do 


[c]  AltMmtbm  of  artUtos. —  (1) 
Wbere  the  gOTemlnK  statute  author- 
izes a  limited  company  formed  with 
articles  which  confer  no  lien  upon 
fully  paid  shares,  and  which  allow 
them  to  be  transferred  'without  any 
fetter,  to  alter  those  articles  by 
special  resolution,  and  to  impose  a 
lien  and  restrictions  on  the  re^stra- 
tion  of  transfers  of  those  shares  by 
members  indebted  to  the  company, 
such  alteration  can  be  done  so  as 
to  Impose  a  lien  or  restriction  in  re- 
spect of  a  debt  contracted  before  and 
existing  at  the  time  when  the  ar- 
ticles are  altered,  so  long  as  the  al- 
teration is  bona  fide  for  the  benefit 
of  the  company,  and  not  to  defeat  the 
rights  of  any  particular  stockholder. 
Allen  ▼.  Gold  Reefs  of  West  Africa, 
Ltd.,  [1900]  1  Ch.  666.  (2)  The  al- 
tered articles,  however,  may  not  be 
binding  as  regards  some  particular 
fully  paid  up  stockholder,  even 
though  passed  bona  fide,  as  he  may 
have  special  rights  by  contract,  or 
otherwise,  against  the  company 
which  may  exempt  him  from  the  op- 
eration of  the  articles  as  altered. 
Allen  V.  Gold  Reefs  of  West  Africa, 
titd..  snpra.  (8)  The  fact  that  the 
original  articles  provide  for  a  lim- 
ited lien  upon  unpaid  shares  only  will 
not  Justify  a  person  who  acquires 
fully  paid  shares  In  assuming  that 
those  shares  will  never  be  made  sub- 
ject to  a  Hen  by  the  alteration  of  the 
articles.  Allen  v.  Gold  Reefs  of  West 
Africa,  Ltd..  supra. 

80.  Hartford  First  Nat.  Bank  v. 
Hartford  Ij.,  etc.,  Ins.  Co.,  4E  Conn. 
22. 

83.  Neale  v.  Janney,  17  F.  Caa.  No. 
10,069,  2  Cranch  C.  C.  188. 

84.  Young  Coal  Co.  v.  Hill,  112 
Ark.  180,  166  SW  292;  St  Louis  Bank- 
ers' Trust  Co.  V.  MoCloy,  109  Ark. 
160,  159  SW  206,  47  LRANS  333; 
Reese  v.  Bank  of  Commerce,  14  Md. 
271,  74  AmD  636. 

[a]  OoaOltioiial  Ilabllltyw— A  reso- 
lution of  a  banking  corporation,  tak- 
ing over  the  assets  and  assuming  the 
liabilities  of  .other  banking  institu- 
tions, which  provides  that  in  the 
event  of  any  loss  it  must  be  charged 
to  the  respective  banks,  and  that  the 
corporation  can  retain  dividends, 
merely  creates  a  conditional  liability 
not  constituting  a  debt  due  to  the 
corporation  within  such  a  provision. 
St.  Louis  Bankers'  Trust  Co.  v.  Mc- 
Cloy.  109  Ark.  160,  169  SW  206,  47 
LRANS  338. 

86.  Mo. — St.  Louis  Perpetual  Ins. 
Co.  v.  Ooodfellow,  9  Mo.  149. 

Oh. — Down6r  v.  Zanasville  Bank, 
Wright  477. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v. 
Clarke,  29  Pa.  146;  Sewell  v.  Lan- 
caster Bank,  17  Serg.  ft  R.  286;  Grant 


V.   Mechanics'  Bank,   16   Serg.  ft   R. 
140.  ..-.         _      6 

Eng. — In  re  Cawley,  42  Ch.  D.  209. 

Man. — Box  v.  Bird's  Hill  Sand  Co., 
23  Man.  41S,  49  CanLJ  663.  12  DomLR 
566,  24  WestLR  706. 

86.  Leggett  v.  Sing  Sing  Bank,  84 
N.  Y.  288 ;  In  re  London,  etc..  Banking 
Co.,  Ltd.,  34  Beav.  382,  66  Reprint 
663.  But  see  Bates  v.  New  York  Ins. 
Co.,  3  Johns.  Cas.  (N.  Y.)  288  (hold> 
ing  that,  where  A,  a  stockholder  in 
an  Insurance  company  assigned  his 
stock  to  B  and  the  company  was  a 
payee  of  notes  made  by  A,  one  of 
which  became  due  before  the  com- 
pany had  notice  of  the  assignment, 
the  company  might  apply  its  divi- 
dends accruing  on  the  stock  of  A, 
until  such  time  as  B  was  entitled  to 
have  a  transfer  made  to  him,  to  the 
payment  of  that  note,  but  could  not 
retain  for  notes  falling  due  after 
notice  of  the  assignment). 

87.  Brent  v.  Washington  Bank,  10 
Pet.  (U.  S.)  696,  9  L.  ed.  647;  Farm- 
ers' IBank  V.  Iglehart,  6  Gill  (Md.) 
60;  Sproul  v.  Standard  Plate  Glass 
Co.,  201  Pa.  103,  60  A  1003;  Reading 
Trust  Co.  V.  Reading  Iron-Works, 
187  Pa.  282,  21  A  169,  170;  Qeyer  v. 
Western  Ins.  Co.,  3  Plttab.  (Pa.)  41; 
United  Cigarette  Mach.  <3o.  v.  Brown, 
119  Va.  813,  89  SE  860,  LRA1917F 
1100. 

88.  AnthoxttT  of  offloar  to  waive 
Uen  see  infra  XIV,  B. 

89.  U.  S. — ^Qammond  v.  Hastings, 
134  U.  S.  401,  10  set  727,  33  L.  ed. 
960;  Cecil  Nat.  Bank  v.  Watsontown 
Bank,  lOS  U.  S.  817,  26  L.~ed.  1039. 

Ky. — Kenton  Ins.  Co.  v.  Bowman, 
84  Ky.  430,  1  SW  717:  Fltzhugh  V. 
ShepherdsvUle  Bank,  8  T.  B.  Mon. 
126,  16  AmD  90. 

Md. — Hodges  v.  Planters'  Bank,  7 
Gill  &  J.  306. 

Minn. — St.  Paul  Nat.  Bank  v.  Life 
Ins.  Clearing  Co..  71  Minn.  123,  73  NW 
713;  Dorr  v.  Life  Ins.  Clearing  Co., 
71  Minn.  38.  73  NW  686,  70  AmSR  309. 

Pa. — Sproul  V.  Standard  Plate  Glass 
Co.,  201  Pa.- 103,  60  A  1008. 

90.  Ala. — Planters',  etc.,  Mut.  Ina 
Co.  V.  Selma  Sav.  Bank,  63  Ala.  686. 

Iowa. — Des  Moines  L.,  etc.,  Co.  v. 
Ses  Molnss  Nat.  Bank,  97  Iowa  668, 
66  NW  914. 

Mass. — Bishop  v.  Globe  Co.,  186 
Mass.  132. 

Mich. — Oakland  County  Sav.  Bank 
v.  Carson  City  State  Bank,  tlS  Mich. 
284,  71  NW  463.  67  AmSR  463. 

N.  Y. — Stebblns  v.  Phenix  F.  Ins. 
C!o.,  3  Paige  360, 

[a]  Aa  ejcprsasion  of  opialoa  by 
an  officer  of  the  corporation  that  it 
did  not  have  a  right  to  a  lien,  no  in- 
tentional misrepresentation  being  im- 
putable to  him,  does  not  estop  the 
corporation  to  assert  a  lien.     Plant- 


ers, etc.,  Mut.  Ins.  Co.  v.  Selma  Sav. 
Bank,  63  Ala.  586. 

81.  Searcy  Bank  v.  Merchantef 
Grocer  Co.,  123  Ark.  403,  185  SW  806; 
Bishop  V.  Globe  Co.,  136  Mass.  132; 
Moore  r.  Royal  Oak  Lumber,  etc.,  Co.. 
171  Mich.  400,  137  NW  270. 

ta]  Slostratlo&i— A  corporation  Is 
not  estopped  to  assert  its  lien  by  the 
fact  that,  on  the  transferee's  present- 
ing the  certiflcate  for  transfer,  the 
person  in  charge  of  the  transfer  book 
promised  to  make  the  transfer  and 
issue  a  new  certificate  as  soon  as  a 
certain  officer  returned,  where  it  does 
not  appear  that  such  person  had  any 
authority,  except  to  receive  requests 
for  transfers,  and  communicate  them 
to  the  proper  officers.  Bishop  v. 
Globe  Co.,.  136  Mass.  132. 

93.  Hodges  V.  Planters'  Bank,  7 
Gill,  ft  J.  (Md.)  306. 

93.  Bank  of  America  v.  McNeil,  10 
Bush  (Ky.)  64. 

•4.  St  Paul  Nat  Bank  v.  Life  Ins. 
Clearing  Co.,  71  Minn.  128,  78  NW 
713. 

98.  Bradford  Banking  Co.  v.  Henry 
Briggs,  Son  &  Co.,  Ltd.,  12  App.  Cas. 
29. 

[a]     Thus,  where  a,  stockholder  de- 

Sosited  his  share  certificates  with  a 
ank  as  security  for  the  balance  due 
on  his  current  account,  and  the  bank 
gave  the  company  notice  of  the  de- 
posit, and  the  certiflcate  stated  that 
the  shares  were  held  subject  to  the 
articles  of  association,  the  company 
could  not,  in  respect  of  moneys  which 
became  due  from  the  stockholder  to 
the  company  after  notice  of  the  de- 
posit with  the  bank,  claim  priority 
over  advances  by  the  bank  made  after 
such  notice.  Bradford  ]3anklng  Co., 
Ltd.  V.  Henry  Briggs  Son  ft  Co.,  Ltd., 
12  App.  Cas.  29. 

86.  Bank  of  Africa  v.  Salisbury 
Gold  MIn.  Co.,    [1892]    A.  C.   281. 

97.  Ark. — Searcy  Bank  v.  Mer- 
chants' Grocer  Co.,  123  Ark.  403,  186 
SW  806. 

c:al. — Jennings  v.  State  Bank,  79 
Cal.  823,  21  P  862,  12  AmSR  145,  6 
LRA   233. 

Conn. — ^Platt  v.  Birmingham  Axle 
Co.,  41  Conn.   266. 

Mich. — Moore  v.  Royal  Oak  Lum- 
ber, etc.,  Co.,  171  Mich.  400,  137  NW 
270. 

Pa. — Sproul  v.  Standard  Plate 
Glass  Co.,  201  Pa.  103,  60  A  1003; 
Republic  Nat  Bank  v.  Rochester 
Tumbler  Co..  172  Pa.  614,  33  A  748. 

Bng. — ^Bank  of  Africa  v.  Salisbury 
Gold  Mln.  Co.,  fl892]   A.  C.  281. 

Man. — Montgomery  v.  Mitchell,  18 
Man.  87,  7  WestLR  618. 

[a]  aiastratlOMv— (1)  The  fact 
that  a  cashier  of  a  bank  testified  that 
"if  a  party  Is  in  good  standing,  we 
don't  question  his  right  to^  transfer; 
Digitized  by  V30t_ 
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not  indnee  a  transferee  to  act  to  his  detriment." 
Such  waiver  or  estoppel  does  not  arise  from  the  omis- 
sion of  the  corporation  to  state  in  the  share  certifi- 
cate that  the  corporation  retains  a  lien  thereon,**  or 
from  mere  ignorance  on  the  part  of  the  purchaser 
of  the  fact  of  the  existence  of  the  lien,^  or  from  the 
corporation's  failure  to  require  a  surrender  of  the 
certificate  on  making  a  loan  to  the  stockholder,'  or  to 
assert  its  lien  at  the  time  the  stock  is  presented  for 
f  transfer  on  the  books  of  the  corporation  by  one  to 
whom  the  debtor  has  transferred  it,'  unless  the 
transferee  ia^misled  by  such  failure  and  would  suffer 
injury  if  the  lien  were  asserted.*  Where  the  lien  is 
given  by  charter  or  statute  it  is  not  waived  by  a  reci- 
tal in  a  certificate  of  stock  to  the  effect  that  the 
shares  are  transferable  personally  or  by  attorney, 
without  any  reference  to  the  lien.' 

Omuent  to  transfer.  In  the  absence  of  fraud,  if 
the  corporation  consents  to  a  transfer  of  the  shares 
owned  by  its  debtor,  without  payment  of  the  debt, 
it  thereby  waives  its  right  to  assert  a  lien  against 
the  shares  transferred."  But  assent  to  an  assignment 
for  the  benefit  of  creditors  ' '  with  no  other  preference 
than  is,  or  may  be,  authorized  by  law,"  does  not 
waive  a  lien  on  the  stock  for  debts  due  by  the 
assignor  to  the  corporation.* 


Acceptance  of  addltiaoal  Monrity.  Unless  the 
additional  security  is  taken  under  ciremnstances 
whieh  would  make  it  inequitable  to  assert  the  lien,* 
the  mere  acceptance  of  additional  security  by  the 
corporation  does  not  constitute  a  waiver  of  its  lien 
on  the  stock,*  as  by  taking  a  mortgage  on  other 
property  to  secure  the  inddbf^dness;^*  nor  can  a 
transferee  of  the  debtor  stockholder  require  the  cor- 
poration to  proceed  first  against  sa^  additional 
security." 

[i  1204]  11.  Priority.  In  the  abaenee  of 
waiver  or  estoppel  a  oorpbration's  lien  on  its  stock 
is  superior  to  the  stockholder's  assignment  of  the 
stock  for  the  benefit  of  his  creditors,"  to  the  lien 
of  a  pledgee  of  the  stock,  with  notice,  for  a  loan  to 
the  stockholder,^^  to  the  subsequent  levy  of  an  execu- 
tion upon  the  shares  by  a  judgment  breditor  of  the 
stockholder,^*  and  to  a  purchaser  with  notice,  at 
an  execution  sale  of  the  stock.^°  But  if  a  third  person 
has  a  prior  claim  upon  shares  of  stock,  of  which 
claim  the  corporation  has  notice  at  the  time  when  the 
stockholder  becomes  indebted  to  it,  then  such  prior 
claim  will  be  paramiount  to  the  statutory  lien  of  the 
corporation  upon  the  shares,  although  they  may 
not  have  been  transferred  to  the  prior  claimant  on 
the  books  of  the  corporation  as  required   by  the 


we  waive  It  by  transferrlngr-  We  do 
not  pretend  to  claim  the  right  to  re- 
fuse a  transfer  aealnst  a  share- 
holder In  eood  credit?'  and  the  further 
fact  that  the  stockholder  was  allow- 
ed a  laree  overdraft,  do  not  show  that 
the  loan  was  made  on  his  personal 
credit  alone,  so  as  to  waive  the  Hen 
on  the  stock.  Jennlng-s  v.  State  Bank, 
79  Cal.  823,  380,  21  P  852,  12  AmSR 
145,  E  LRA  233.  (2)  Qlvlng  the  stock- 
holder additional  time  In  considera- 
tion of  his  allowlngr  certain  shares 
to  be  sold  on  default  without  the 
delay  prescribed  by  the  articles,  is 
not  a  waiver  of  the  lien  r  or  of  the 
right  to  withhold  permission  to  trans- 
fer as  to  the  remaining  shares.  Bank 
of  Africa  v.  Salisbury  Gold  Mln.  Co., 
Ltd.,  [1892]  A.  C.  281.  (3)  Where  the 
company  claims  a  lien  on  stock  by 
virtue  of  a  debt  owing  to  it  by  the 
stockholder,  and  it  refuses  to  trans- 
fer the  stock  to  a  pledgee  of  the 
stockholder,  the  fact  that  it  trans- 
ferred other  stock  of  the  same  hold- 
er, on  his  request,  does  not  affect 
Its  rights,  where  the  debt  owing  the 
company  is  greater  than  the  value  .of 
the  entire  stock  held  by  such  holder. 
Sproul  v.  Standard  Plate  Glass  Co., 
201  Pa.  108,  50  A  1003.  (4)  The  mere 
fact  that  the  oflflcers  of  the  corpora- 
tion acting  for  it  at  the  time  the 
indebtedness  was  created  failed  to 
insist  upon  the  production  of  the 
certiflcate  of  the  stock  which  had 
been  pledged  for  another  debt,  al- 
though not  transferred  on  the  books, 
will  not  operate  as  a  waiver  of  the 
company  in  favor  of  a  prior  credi- 
tor to  whom  the  certificate  had  been 
delivered  as  collateral  for  a  previous 
debt.  Piatt  V.  Birmingham  Axle  Co., 
41  Conn.  256. 

[b]  B7-l»w  not  waiver.— A  by- 
law providing  that  stock  should  be 
transferable  by  delivery  and  indorse- 
ment, the  transfer  to  be  complete 
and  binding  on  the  corporation  only 
when  recorded  on  its  books,  is  not 
a  waiver  of  a  stipulation  previously 
Inserted  in  a  certificate  of  its  stock 
by  its  president  and  cashier,  with- 
out the  authority  of  the  board  of  di- 
rectors, to  the  effect  that  such  stock 
would  not  be  transferred  by  the  cor- 
poration until  all  the  Indebtedness  of 
the    holder    to    the    corporation    was 

Said,  nor  of  the  Hen  created  there- 
y.  Jennings  v.  California  Bank,  79 
Cal.  323,  21  P  862.  12  AmSR  146,  6 
LRA   233. 

M.  Mobile  Towing,  etc.,  Co.  v. 
I/akeland  First  Nat.  Bank.  (Ala.)  78  8 


797. 

[al  Blaatrattoa..  One  is  not  an 
innocmit  purchaser  of  stock,  as 
against  a  corporation,  by  reason  of  a 
letter  from  the  corporation  stating 
that  It  had  no  claims  against  the 
stock,  unless  he  shows  that  it  was 
written  at  such  time  as  induced 
action  to  his  detriment.  Mobile  Tow- 
ing, etc..  Co.  V.  First  Nat.  Bank, 
(Ala.)   78  S  797. 

99.  Hammond  v.  Hastings,  184  TT. 
3.   401,  10   set  727,  33   L.  ed.  960. 

1.  Hammond  v.  Hastings,  134  U. 
S.  401.  10  set  727,   33   L.  ed.   960. 

a.  Bohmer  v.  Richmond  City  Bank, 
77  Va.   445. 

3.  Hartford  First  Nat.  Bank  v. 
Hartford  L.,  etc.,  Ins.  Co.,  45  Conn. 
22;  Moore  v.  Royal  Oak  Lumber,  etc., 
Co.,   171   Mich.   400,   137  NW  270. 

4.  Cecil  Nat.  Bank  v.  Watsontown 
Bank,   106   U.   S.   217,   26   L.    ed.  10S9. 

[a]  XUnstiatloa.— Where,  by  rea- 
son of  the  corporation's  failure  to  as- 
sert its  right  to  a  lien,  one  to  whom 
stock  has  been  transferred  as  sec- 
urity relies  on  the  apparent  right 
which  he  has  acquired  and  neglects 
by  reason  thereof  to  take  other  se- 
curity until  his  debtor  becomes  in- 
solvent, the  corporation  will  be  es- 
topped to  assert  its  lien.  Cecil  Nat. 
Bank  V.  Watsontown  Bank,  105  U.  S. 
217,  26  L.  ^.  1039. 

B.  Reese  v.  Bank  of  Commerce,  14 
Md.  271,  74  AmD  686;  RepubHc  Nat. 
Bank  v.  Rochester  Tumbler  Co.,  172 
Pa.   614,   33  A  748. 

[a]  Season  for  rnl*^— "The  lan- 
guage of  the  certificate  is  not  a  rep- 
resentation of  any  inherent  quality 
of  the  shares  or  rights  of  the  holder, 
but  is  merely  Information  as  to  the 
mode  of  transfer."  Republic  Nat. 
Bank  v.  Rochester  Tumbler  Co.,  172 
Pa.   614,  625,  33   A  748. 

e.  U.  S.— Cecil  Nat.  Bank  v.  Wat- 
sontown Bank,  106  U.  S.  217,  216  L. 
ed.   1039. 

Md. — Hall   V.  TJ.    S.   Insurance  Co., 

6  Gill  484;  Hodges  v.  Plantefs'  Bank, 

7  Gill  &  J.  306. 

N.  H.— Hill  V.  Pine  River  Bank,  46 
n:  h.  800. 

N.  T.— Robertson  v.  Sully,  1B7  N. 
T.  624,  52  NB  668  {rev  2  App.  Div. 
152,  87  NTS  986]. 

Oh. — Downer  v.  Zanesvllle  Bank, 
Wright   477. 

7.  Dobbins  v.  Walton,  87  Oa.  *14, 
96   AmD  871. 

&  St.  Pdul  Nat.  Bank  v.  Life  Ins. 
Clearing  Co.,  71  Minn.  123,  73  NW  718. 

[a]     XUnatratloii ^Where    plaintiff 


held  notes  secured  by  a  mortgage  on 
real  estate,  against  a  stockholder  in 
defendant  corporation,  whose  sub- 
scription was  unpaid  and  by  arrange- 
ment between  plaintiff,  defendant, 
and  the  stockholders,  plaintiff  re- 
leased its  mortgage,  and  defendant 
accepted  the  note  of  the  stockholder, 
secured  by  mortgage  upon  the  same 
real  property,  in  payment  for  the  un- 
paid subscription,  and  delivered  to 
plaintiff  the  stock  thus  paid  for.  In 
lieu  of  the  notes  and  mortgage,  as 
security  for  the  indebtedness  of  tht 
stockholder,  defendant  had  waived  Its 
lien  upon  the  stock,  and  plaintiff's 
rights  therein  are  superior  to  those 
of  defendant.  St.  Paul  Nat.  Bank  v. 
Life  Ins.  Clearing  Co.,  71  Minn.  123, 
73  NW  713. 

9.  Georgetown  Union  Bank  v. 
Laird,  2  Wheat.  (U.  S.)  890,  4  L.  ed. 
269;  In  re  Peebles,  19  F.  Cos.  No.  . 
10,902,  2  Hughes  394;  German  Nat 
Bank  v.  Kentucky  Trust  Co.,  40  SW 
468,  19  KyL  361;  Kenton  Ins.  Co.  T. 
Bowman,  84  Ky.  480,  1  8W  Tlf; 
Downer  v.  Zanesvllle  Bank,  Wright 
(Oh.)    477. 

10.  Georgetown  Union  .Bank  v. 
Laird,  2  Wheat.  (IT.  S.)  390;  4  L.  ed. 
269;  Kenton  Ins.  Co.  v.  Bowman,  84 
Ky.   480,  1  SW  717,  8  KyL  467. 

11.  Georgetown  Union  Bank  v. 
Laird,  2  Wheat.  (U.  S.)  890.  4  Ii.  «d 
269. 

IS.  Brent  v.  Washington  Bank,  10 
Pet.  (U.  S.)  696,  9  L.  ed.  647;  In  n 
Dunkerson,  8  F.  Cas.  No.  4.  168,  4 
Biss.  227;  John  C.  Grafflin  Co.  v. 
Woodslde,  87  Md.  146,  S9  A  413: 
Morgan  v.  Bank  of  North  America, 
8  Serg.  &  R.    (Pa.)  73,  11  AmD  576. 

IS.     See  supra  §  1111. 

14b  Springfield  Wagon  Co.  v. 
Batesville  Bank,  68  Ark.  284,  67  SW 
267:  Farmers',  etc..  Bank  v.  Haney, 
87  Iowa  101,  64  NW  61;  Sewell  ▼. 
Lancaster  Bank,  17  Serg.  &  R.  (Pa.) 
285;  Montgomery  v.  Mitchell,  18  Man. 
37,   7   WestLR   518. 

IB.  Oliphlnt  V.  Bank  of  Commerce, 
80  Ark.  198.  29  SW  460;  Tuttle  T. 
Walton,  1  (Ja.  48:  Newberry  v.  De- 
troit etc.,  Iron  Mfg.  Co.,  17  Mlcli. 
141;  West  Branch  Bank  v.  Armstrong. 
40  Pa.  278;  Geyer  v.  Western  Ins. 
Co.,  3   Plttsb.    (Pa.)   41. 

[a]     - 

tute  I 

be  soli  ,  _  

holder,  subject  to  any, debt  due  to 
the  corporation,  the  title  of  one  pur- 
chasing at  a  sale  under  execution 
against  the  holder  is  devested  by  & 
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statute.'*  Where  the  corporate  lien  attaches  to  the 
stock  only  for  unpaid  subscriptions,  an  indorser  on 
a  note  for  such  subscriptions  is  entitled  to  have  the 
stock  applied  in  payment  thereof  in  preference  to 
other  debts  due  from  the  stockholdeir  to  the  corpora- 
tion,''  and  this  rule  applies  notivithstanding  a  by- 
law of  the  corporation  provides  that  the  interest  of 
any  stockholder  shall  be  liable  for  the  payment  of 
all  debts  trhich  may  be  due  from  him  to  the  corpora- 
tion.'* Where  a  corporation  has  no  lien  on  its  shares, 
it  is  not  entitled  to  priority  over  a  judgment  credi- 
tor of  the  stockholder." 

[i  1205]  12.  DiBcharge.  A  corporation's  lien 
on  stock  is  discharged  by  the  payment  or  other  satis- 
faction of  the  debt  secured,'"  and  if  a  purchaser  of 
the  stock  wishes  to  free  it  from  the  lien  by  paying 
the  stockholder's  indebtedness,  he  must  exercise 
reasonable  diligence  in  doing  so  ;*'  he  cannot  after  a 
lapse  of  a  long  time  and  after  the  stock  has  greatly 
increased  in  value  claim  such  right.*'  An  assignment 
or  sale  of  the  stock  to  a  person  ignorant  of  the  lien 
will  net  discharge  it.'' 

Subrogation  of  sarety  of  stockholder.  Where  one 
who  is  liable  as  surety  on  an  indebtedness  to  a  cor- 
jMration  owing  by  a  stockholder,  and  for  which  the 
corporation  has  a  lien,  pays  such  indebtedness,  he  is 
entitled  to  subrogation  to  the  corporation's  lien.** 


[$  1206]  IS.  Enforcement.*"  The  existence  of  > 
a  lien  does  not  preclude  the  corporation  from  recov- 
ering a  personal  judgment  against  the  stockholder.'* 
Under  some  provisions,  unless  the  stockholder 
redeems  his  shares  after  notice  to  do  so,  the  corpora- 
tion may  cancel  and  forfeit  them  and  place  the  value 
thereof  to  the  credit  of  the  stockholder's  account,*^ 
but  if  a  proper  market  price  is  not  allowed  for  the 
shares;  the  cancellation  may  be  set  aside.** 

Sale  of  stock.  ExcejJt  where  it  is  authorized  by 
charter,  statute,**  or  contract,*"  a  corporation  has 
no  power  to  sell  stock  on  which  it  has  a  lien  and  apply 
the  proceeds  to  the  satisfaction  of  its  indebtedness,*' 
and  in  a  proper  case  a  bill  may  be  filed  to  enjoin  a 
sale  of  the  stock  by  the  corporation.**  But  the  cor- 
poration may  sue  on  its  claim  and  sell  the  stock  under 
an  execution  on  the  judgment  so  obtained.** 

Foreclosure  in  equity.  It  has  been  held  ihat 
equity  has  no  jurisdiction  of  a  bill  brought  solely  for 
the  purpose  of  foreclosing  the  lien  and  effecting  a 
sale,**  although  if  equity  has  jurisdiction  for  some 
other  purpose  it  may  order  a  sale  for  the  satisfaction 
of  the  lien.**  But  on  the  other  hand  it  has  been  held 
that  the  corporation  may,  in  a  proper  ease,  invoke 
the  aid  of  a  court  of  equity  to  foreclose  the  lien  and 
effect  a  sale  of  the  stock,**  or  to  have  the  amount 
claimed  to  be  due  the  corporation  declared  a  lien  on 


subsequent  sale  of  the  stock  to  sat- 
isfy an  Indebtedness  due  to  the  bank 
from  the  original  holder.  West  Branch 
Bank  v.  ArmstronK,  40  Pa.  278. 

[b]  By-law  lien.— A  purchaser  of 
the  stock  of  a  corporation  on  execu- 
tion, with  notice  of  the  Hen  of  a  by- 
law, the  lien  created  by  the  indebted- 
ness being  older  than  that  of  the 
ludgment,  takes  the  stock  subject  to 
the  corporate  lien,  and  is  not  entitled 
to  a  transfer  of  It  to  himself  with- 
out first  discharging  the  lien.  Tuttle 
V.  Walton,  1  Ga.  48. 

16.  Prince  Invest.  Oo.  v.  St.  Paul, 
etc.,  Ldind  Co.,  168  Minn.  121,  70  NW 
1079. 

17.  Petersburg  Sav.,  etc.,  Oo.  ▼. 
IiUmsden,  75  Va.  327. 

18.  Petersburg  Sav..  etc.,  Co.  ▼. 
Xiumsden,  76   Va.   827. 

[a]  By-law  sppUea  aft««  Uea^- 
Such  by-law  only  applies  to  the  ap- 
plication of  the  interest  of  a  debtor 
stockholder  in  the  proceeds  of  his 
stock  after  such  lien  is  satisfied. 
Petersburg  Sav.,  etc.,  Co.  v.  Lums- 
den,  76  Va.  327. 

19.  Dana  v.  Brown,  1  J.  J.  Marsh 
<Ky.)   804. 

aOb  Farmers'  Bank  v.  Tglehart,  6 
Gill  (Md.)  60;  Ardmore  State  Bank 
V.  Mason.  SO  Okl.'  688,  120  P  1081. 
39  LRANS  292;  In  re  Hovey,  198  Ta. 
386,,  48    A   311. 

[a]  Beduotlon  of  olatnt.— The 
claim  of  a  corporation  against  the 
insolvent  estate  of  a  stockholder  is 
not  reduced,  so  far  as  concerns  the 
amount  on  which  it  is  entitled  to 
dividends,  so-  long  as  the  dividends 
do  not  exceed  the  balance  actually 
due,  by  payment  to  it  of  the  proceeds 
of  his  stock,  under  the  provision  in 
the  certificates  that  the  shares  are 
liable  to  the  company  for  his  indebt- 
edness, the  stock  being  in  effect  col- 
lateral for  the  debt.  In  re  Hovey,  198 
Fa.  386.  48  A  311. 

91.  Newberry  v.  Detroit,  etc..  Iron 
Mfg.  Co.,  17  jflch.   141. 

SB.  Newberry  v.  Detroit,  etc..  Iron 
Mfg.  Co.,  17   Mich.  141. 

33.  Dorr  v.  Life  Ins.  Clearing  Co^ 
71  Minn.  38,  73  NW  «3S,  70  AmSR 
309. 

M.  Toting  ▼.  Vough,  23  N.  3.  Eq. 
32B  faff  24  N.  J.  Eq.  5SB];  Klopp  v. 
Lebanon  Bank.  46  Pa.  88.  See  Everitt 
v.  Automatic  Weighing  Mach.  Co., 
(1892]  3  Ch.  606  (holding  that  a 
corporation's  Hen  constitutes  a 
"ctiargtf  upon  the  shares  within  the 
meaning  of  the  conveyancing  and 
Law  of  Property  Act  i  i  subs  t,  tor 
« 


a  debt  due  from  the  stockholder  to 
the  company  and  that  consequently 
9  16  applies  and  entitles  the  stock- 
holder to  require  the  company  on  the 
payment  of  the  sum  due  to  assign 
the  debt  and  lien  on  the  shares  to 
bis  nominee). 

as.  BefBsal  to  tnutaftr  stock  en 
iNWka  see  supra  {  1197. 

Sale  for  inipaia  anbscrlptloa    see 


supra  SS   982-988. 
SB.     People's    H 
Sadler,   1  C^.  A.  189.   81  P  1029. 


I's    Home    Sav.   Bank  v. 


37.  Stubbs  V.  Lister,  1  Y.  &  Coll. 
81,  20   EneCh  81,   62    Reprint  799. 

38.  Stubbs  v.  Lister,  1  T.  &  Coll. 
81,   20  EngCh   81,   62   Reprint  799. 

88.  Elliott  v.  Sibley,  101  Ala.  844, 
IS  S  600  (under  Code  i  1674);  In  re 
Farmers'  Bank,  2  Bland  (Md.)  394; 
Bveritt  V.  Automatic  Weighing  Mach. 
Co.,    [18921  8  Ch.  606. 

[a]  JUnatratloa.— Where  the  char- 
ter provides  that  a  stockholder's 
debts  to  the  corporation  shall  be  dis- 
charged before  a  transfer  of  his 
shares  may  be  made,  the  corporation 
may  sell  the  shares  of  a  stockholder 
to  satisfy  such  Indebtedness  with- 
out suit.  In  re  Farmers'  Bank,  2 
Bland   (Md.)    394. 

SO.  Costella  v.  Portsmouth  Brew- 
ing COa_  69  N.  H.   405,   43  A   640. 

31.  Tete  v.  Farmers,  etc.,  Bank,  4 
Brewst.    (Pa.)    808. 

{a]  XUnstrstion.^ — Although  a  by- 
law prohibiting  a  transfer  of  shares 
While  the  holder  Is  Indebted  to  the 
corporation  gives  it  .a  Hen  on  the 
shares,  it  confers  no  authority  on 
it  to  sell  them  to  satisfy  the  debt. 
Tete  V.  Farmers',  etc.  Bank,  4  Brewst. 
(Pa.)    308.  ^ 

33.  Elliott  V.  Sibley,  101  Ala.  S44, 
IS  S  600;  Everitt  v.  Automatic 
Weighing  Mach.  Co.,  [1892]  8  Cb. 
606. 

Ca]  XUnstiatloa. — ^Where  a  stock- 
holder undertakes  upon  notice  by  the 
company  to  pay  the  sum  due  from 
him  upon  Its  transferring  its  lien 
to  his  nominee,  an  injunction  may  be 
granted  restraining  the  company,  un- 
til the  trial  of  the  action  or  further 
order,  from  selling  or  transferring 
the  shares.  Bveritt  v.  Automatic 
Weighing  Hach.  Co.,  [1892]  3  Ch. 
506. 

[b]  VartlMi,— Where  a  bill  is  filed 
to  enjoin  the  sale  of  stock  of  a 
stockholder  to  satisfy  an  indebted- 
ness due  the  corporation  on  the 
ground  that  the  debt  is  not  due  or 
has  been  paid,  or  that  the  corpora- 
tion is  Indebted  to  complainant  to  a 


greater  amount,  and  the  bill  prays 
for  a  statement  of  account,  the  cor- 
poration Is  an  indispensable  party. 
Elliott  V.  Sibley,  101  Ala.  344,  It  S 
600. 

35.  Tete  V.  Farmers',  etc..  Bank;  4 
Brewst.  (Pa.)  308. 

34.  Aldlne  Mfg.  Co.  v.  Phillips,  118 
Mich.  182,  76  NW  871,  74  AmSR  880. 
42  LRA  531. 

36.  Aldlne  Mfg.  Co.  v.  Phillips, 
118  Mich.  162.  76  NW  871,  74  AmSR 
380,  42  LRA  631. 

[a]  Acootintlnr  asked  boV  snflo* 
lent. — Jurisdiction  of  a  proceeding  to 
foreclose  a  statutory  lien  on  the 
stock  of  a  corporation  in  equity  is 
not  acquired  by  the  fact  that  an  ac- 
counting Is  also  asked,  where  the 
claim  Is  one  that  a  court  of  law 
may  deal  with  as  an  open  account. 
Aldine  Mfg.  Co.  v.  PhilUps,  118  Mloh. 
162,  76  NW  S71,  74  AmSR  880,  48 
LRA  631. 

36.  Wynn  v.  Tallapoosa  Ounty 
Bank,  168  Ala.  469,  63  S  228:  U.  S., 
etc.,  Land  Co.  v.  Sullivan,  113  Minn. 
27,  128  NW  1112,  AnnC:asl912A  61; 
Tete  V.  Farmers'.  Ac,  Bank,  4  Brewst. 
(Pa.)  308;  H.  W.  Wright  Lumber 
Co.  V.  Hlxon,  106  Wis.  163,  80  NW 
1110,   1136. 

[a]  Agaliwt  assignee, — ^The  lien 
of  a  corporation  on  all  shares  for 
debts  due  it  from  stockholders  may 
be  enforced  in  equity,  as  against  an 
assignee  of  the  stock  claiming  to  be 
a  bona  fide  purchaser.  H.  W.  Wright 
Lumber  Co.  v.  Hixon,  lOS  Wis.  168. 
80  NW  1110,  1136. 

[b]  Kaohss. — Where  a  stockholder 
continued  to  be  an  ofBcer  of  the  cor- 
poration up  to  within  a  few  weeks 
of  the  time  an  alleged  bona  fide  pur- 
chaser made  advances  on  his  stock, 
and  nothing  occurred  between  the 
time  of  his  withdrawal  from  the  cor- 
poration and  the  advancemont  where- 
by the  purchaser  was  prejudiced,  the 
corporation  was  not  guilty  of  laches 
in  not  sooner  enforcing  its  para- 
mount Hen  on  the  stockholder's 
shares  for  his  debt  to  the  corpora- 
tion, although  the  debt  had  existed 
for  several  years.  H.  W.  Wright 
Lumber  Co.  v.  Hixon,  106  Wis.  168, 
80  NW  1110.  1135. 


[c1  Vleadbir.— A  bill  to  enforce 
the  lien  should  particularly  describe 
the  debt  or  liability  secured  by  the 
lien,  and  should  aver  that  it  was 
necessary,  for  the  payment  of  such 
debt  or  satisfaction  of  such  llabili^, 
to  sell  the  shares  of  stock  on  which 
complainant  held  the  Uen,  and  also  a 
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the  stock,*'  and  to  enjoin  the  stockholder  from  trans- 
ferring the  stock  to  another.'*  Equity,  however,  is 
without  jurisdiction  of  an  action  to  recover  damages 
and  to  enforce  the  lien,  where  the  question  of  the 
right  to  damages  is  the  primary  issue,  and  on  the 
establishment  of  which  depends  the  enforcement  of 
ibe  lien;''  in  such  a  case  the  corporation  may  be 
compelled  to  obtain  a  judgment  at  law  before  it  can 
proceed  in  equity  to  enforce  its  lien,**  and  where 
such  judgment  is  obtained 'it  may  be  set  off  against 
the  stockholder's  suit  at  law  for  dividends.*'' 

Compelling  corporation  to  enforce  lien.  Where  a 
corporation  has  a  Uenon  shares  of  its  stock  belong- 
ing to  the  estate  of  a  decedent,  the  executor  or  ad- 
niinistrator  may  maintain  a  bill  to  require  the  cor- 


poration to  take  steps  to  foreclose  its  lien,  so  that  he 
can  distribute  the  assets  among  those  entitled 
thereto."  But  a  surety  on  a  stockholder's  debt  to 
the  corporation  cannot  maintain  a  bill  to  compel  the 
corporation  to  enforce  its  lien  as  to  the  debt  for 
^hich  he  is  surety ,**  nor  can  a  corporation  be  required 
to  appropriate  a  part  of  the  shures  on  which  it  has 
a  lien  to  the  payment  of  its  indebtedness  and  release 
the  balance  to  the  process  of  a  levying  creditor  of 
the  stockholder,  although  the  value  of  the  shares  on 
which  it  has  a  lien  is  concededly  greatly  in  excess  of 
the  amount  of  the  stockholder's  indebtedness.**  A 
court  of  equity  will  not  decree  an  account  of  liens 
on  shares  at  the  request  of  one  who  has  no  lien  on 
such  shares.** 


XL  DIVID^Bin>S 


U  1207]  A.  Definitiona  and  Distinctions*"— 1. 
Dividend  Defined.  The  term  ' '  dividend ' '  as  applied 
to  corporate  stock  may  be  defined  as  that  portion  of 
the  profits  and  surplus  funds  of  a  corporation  which 
has  been  actually  set  apart,  by  a  valid  act  of  the  cor- 
poration, for  distribution  among   the   stockholders 


according  to  their  respective  interests,  in  such  a 
sense  as  to  become  segregated  from  the  property  of 
the  corporation,  and  to  become  the  property  of  the 
stockholders  distributively.*' 

[$  1208]    2.  Dividends  and  Profits  Distinguished. 
"Dividends"  and  "profits"  are  not  synonymous 


Personal  demand  of  jMiyment  or  satts- 
action  before  foreclosure  proceed- 
ings. Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  63  S  228. 

37.  Wolfort  V.  Hochbaum,  89  Ark. 
612,  117  SW  525. 

38.  Wolfort  V.  Hochbaum,  89  Ark. 
612,  117  SW  525. 

[a]  Eviaence,  In  an  action  to  en- 
Join  defendant  from  transferring  cer- 
tain stock  in  a  company  of  which  he 
was  formerly  secretary,  and  to  have 
an  amount  claimed  to  be  due  the 
company  from  defendant  declared  a 
lien  on  the  stoclc,  was  held  to  sustain 
a  finding  that  the  company  was  a 
party  to  a  contract  between  defen- 
dant and  another  stockholder  by 
which  it  was  agreed  that  defendant 
owed  the  company  a  certain  amount, 
which  the  purchaser  of  the  stock 
agreed  to  pay  as  a  part  of  the  con-, 
sideration  therefor,  wolfort  v.  Hoch- 
baum. 89  Ark.  612,  117  SW  526. 

39.  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947. 

40.  United  Cigarette  Mach.  Co.  V. 
Winston  Cigarette  Mach.  Co.,  194  Fed. 
947. 

41.  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194 
Fed.  947. 

Sat-oS  sgaiaat  dlTUradB  roierally 
Bee  infra  §  1250. 

43.  In  re  Farmers'  Bank,  2  Bland 
(Md.)  894. 

43.  Cross  V.  Phenlx  Bank,  1  R.  L 
S9. 

44.  Sewall  v.  Lancaster  Bank,  17 
Berg.  &  R.  (Pa.)  286. 

45.  Berford  v.  New  York  Iron 
Mine,  66  N.  T.  Super.  286,  4  NTS  836. 

46.  Preferred,  giutnutaed,  special, 
and  interest  bsarlntr  stock  see  supra 
S{  659-589. 

47.  McLaran  v.  Crescent  Planing 
Mill  Co.,  117  Mo.  A.  40,  93  SW  819, 
821;  King  v.  Paterson,  etc.,  R.  Co., 
29  N.  J.  Ij.  82,  84  [aft  29  N.  J.  L.  504] ; 
Rose  V.  Barclay,  191  Pa.  694,  597,  43 
A  385,  45  LRA  392;  Com.  v.  Schroeder, 
18  Pa.  Dlst.  929;  Phillpaburg  Water 
Co.  V.  Citizens'  Water  Co.,  18  Pa.  Co. 
626,  628. 

[a]  Other  deflultlonB,— (1)  "A 
corporate  profit  set  aside,  declared 
and  ordered  by  the  directors  to  be 
paid  to  the  stockholders  upon  de- 
mand or  at  a  fixed  time."  Alsop  v. 
De  Koven,  107  111.  A.  190,  209  [afl 
205  III.  309,  68  NE  930,  63  LRA  587]; 
Peo.  V.  Glynn,  130  App.  Div.  332,  833. 
114  NTS  460  [aff  198  N.  Y.  605,  92  NE 
1097];  State  v.  Bank  of  Commerce.  95 
Tenn.  221,  239.  31  SW  993  [mod  161 
tl.  S.  134,  16  set  456,  40  L.  ed.  645, 
168  U.  S.  416,  16  set  1113,  41  L.  ed. 
211];  Cook  Corp.  j!  534  [quot  Cratty 
V.    Peoria    Law    Library    Assoc,    120 


HI.  A.  696,  6021.  <2>  'HDorporate 
funds  derived  from  the  business 
and  earnings  of  the  corporation, 
appropriated  by  a  corporate  act  to 
the  use  of  and  to  be  divided  among 
stockholders."  Hyatt  v.  Allen,  66  N. 
T.  663,  656,  16  AmR  449.  (3)  "Such 
portion  of  accumulated  net  earnings, 
or  surplus,  as  the  directorate  of  a 
corporation  may  deem  expedient  to 
be  distributed,  and  in  appropriate 
proceedings  is  by  them  ordered  to  be 
distributed  among  those  entitled  by 
law  to  receive  It;  [It]  is  ex  vL  termini 
the  part  of  a  thing  which  has  been 
set  apart  for  distribution."  U.  S. 
Life  Ins.  Co.  v.  Splnks,  96  SW  889, 
892,  29  KyL  960.  13  LRANS  1053  ('app 
dism  209  U.  S.  639,  28  SCt  669,  62  L. 
edi  917],  (4)  "That  portion  of  Its 
profits  which  the  corporation,  by  its 
directory,  sets  apart  for  ratable 
division  among  Its  shareholders." 
Mobile,  etc,  R.  Co.  v.  Tennessee,  163 
U.  S.  486,  496.  14  SCt  968,  88  L.  ed. 
79S.  (6)  "Such  profits,  or  such  por- 
tion of  the  profits,  as  the  directors, 
by  proper  resolution,  have  ordered 
distributed  among  the  stockholders." 
Knight  V.  AlamoMfg.  Co.,  190  Mich. 
228,  226.  167  NW  24.  C6)  "That  portion 
of  the  profits  which  is  set  apart,  and 
divided  by  the  directors  or  managers 
of  the  corporation  among  the  stock- 
holders." Parks  V.  Automatic  Bank 
Punch  Co.,  14  Daly  424,  426,  14  NYSt 
710.  (7)  '"That  portion  of  Its  profits, 
which  the  directors  separate  from  the 
general  stock,  and  apply  to  the  bene- 
fit of  the  stockholders."  State  v. 
Farmers'  Bank,  11  Oh.  94.  95.  (8)  "A 
fund  which  the  corporation  sets  apart 
from  Its  profits,  to  bo  divided  among 
its  members."  Ijockhart  v.  Van  Al- 
styne,  31  Mich.  76,  79,  18  AmR  156. 
(9)  "That  amount  which  ts  set  aside 
and  designated  by  the  managers  of 
the  company  from  its  property,  to  be 
divided  among  Its  members."  State 
V.  State  Comptroller,  54  N.  J.  L.  135, 
137,  23  A  122.  (10)  "Dlatrlbutlon  of 
the  funds  of  a  corporation  among  Its 
members,  pursuant  to  a  vote  of  di- 
rectors or  managers."  Wllllston  v. 
Michigan,  etc.,  R.  Co.,  13  Allen 
(Mass.)  400,  404.  (11)  "All  distri- 
butions to  corporators,  of  the  profits 
of  the  corporation,  whether  such  dis- 
tributions were  large  or  small;  or 
whether  made  at  long  or  short  Inter- 
vals; and  without  any  regard  to  the 
manner  or  place  of  their  declaration, 
or  mode  of  payment."  Clarkson  v. 
Clarkson,  18  Barb(N.  Y.)  646,  657. 
(12)  "A  fund  set  apart  by  a  corpora- 
tion, out  of  Its  profits,  to  be  appor- 
tioned among  the  shareholders."  Lan- 
caster Trust  Co.  V.  Mason.  151  N.  C. 
264,  269.  65  SB  1015.  (13)  "Propor- 
tionate shares  of  the  profits  earned  by 


the    capital'  stock    of    a     concern." 
Struthers    v.   Clark,    80    Pa.    210,   21«. 
(14)  "Earnings  of  the  coippany  to  be 
divided    among    Its    shareholders    In 
proportion   to   their   respective   hold- 
ings."    Com.  V.   Western   Land,  etc, 
Co.,  166  Pa.  466,  472    26  A  1034.     (15) 
"Honey  paid  out  of  its  profits  by  a 
corporation     to      its      stockholders." 
Coggeshall  v.  Oeorgia  Land,  etc,  Co., 
14  (3a.  A.  637,  689,  82  SE  166;  Taft  T. 
Hartford,  etc.,  R.  (>».,  8  R.  I.  310.  832, 
5  AmR  676.     (16)    "An  allotted  share 
of  the  earnings  and  profits  of  a  cor- 
poration."    Paxson's  Est.,  35   Pa.  Co. 
44.    45.      (17)    A    division   of    surplus 
profits  among  the  stoclOiolders  of  a 
company.     Peo.  v.  Sohmer,   158  App. 
Div.    110,    118,    148   NYS   818    [aft  217 
N.  Y.   605  mem.  111   NE  1097    mem]. 
(18)    "A    sum   of    money    distributed 
pro  rata  among  the  stockholders  [of 
a  corporation   or  company],   without 
reference  to  the  source  from  which  it 
was  taken  or  paid."     Osgood  v.  Lay- 
tin,  8  Abb.   Dec    <N.  Y.)    418.   423,  i 
Keyes  521,  3  Transcr.  A.  184,  5  AbbPr 
NS  1,  37  HowPr  63.     (19)  "Dividends, 
technically    speaking,    are    senerally 
copflned   to  the  payment  of   the  net 
earnings  of  a  corporation  among  the 
stockholders  .  j  .  out  the  term  'divi- 
dends' Is  not  confined  in  law  to  the 
division  simply  of  net  earnings,  but 
applies  as  well  to  a  division  of  the 
capital."      Larwill    v.    Burke,    19  Oh. 
Cir.  Ct  449,  613,  10  Oh.  Clr.  Dec.  579, 
606.   (20)  "The  share  of  a  sum  divided 
that  falls  to  each   individual;  a  dis- 
tributive Bum,  share,  or  percentage; 
applied  to  the  profits  as  apportioned 
among    shareholders."      Webster    D. 
[b]     Dtvlalon    of    profits. — In    Its 
technical   sense  the  term    "dividend" 
indicates  a  division  of  profits  as  dis- 
tinguished from  a  division  of  capital. 
Krebs  v.  Carlisle  Bank,  14  P.  Cas.  No. 
7,  932.  2  Wall.  Jr.  33;  Parrell  v.  Gar- 
field Min.  etc.,  Co.,  49  Colo.   169,  lU 
P  839;  Gardner  Sav.  Bank  v.  Taber- 
Prang  Art  Co..  189  Mass.  S63.  75  NB 
705;    Fitzgerald    v.    Fitzgerald,    etc.. 
Constr.  Co.,  41  Nebr.  374,  69  NW  838 
rwrit  of  error  dism  160  U.  S.  666,  16 
SCt  389,  40  L.  ed.  636]:  Jones  v.  Con- 
cord, etc,  R.  Co.,  67  N.  H.  119,  38  A 
120;  Peo.  v.  Saxe,  174  App.  Div.  344. 
180  NYS  762   [aft  219  N.  Y.  637  mem. 
114  NE  1080  mem];  Thayer  v.  Burr. 
134  App.  Div.  889,  119  NYS  755  [mod 
on  other  grounds  201  N.  Y.  156,  94  NE 
6041:  Columbus  Trust  Co.  v.  Moshler. 
51  Mlsc  270,  100  NYS  1066  [121  App. 
Div.    906    mem,    106    NYS    1121    mem 
(aft  193  N.  Y.   660  mem.   87  NE  1117 
mem)  J;  Atty.-Gen.  v.  State  Bank,  21 
N.  C.  546;  Com.  v.  Pittsburgh,  etc  R. 
Co.,  74  Pa.  83;  Henry  v.  Great  North- 
ern R.  Co..  1  De  G.  &  J.  606,  68  EngCh 
470,     44    Reprint     868;    Matthews   v. 


For  Istar  oases,  devwlopiiuBts  and  chanres  In  the  law  see  otnnnlatlve  Annotations,  same  t^tle,  page  and  note  number. 
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terms.**  The  profits  of  a  corporation  are  not 
"dividends"  until  so  declared  or  set  apart  by  the 
corporation  so  as  to  become  the  property  of  the 
stockholder.**    In  other  words,  nntil  dividends  are 


Great  Northern  R.  Co.,  5  Jur.  N.  S. 
284.  S«e  Byeter  v.  Centennial  Bd.  Fi- 
nance, 94  U.  S.  500,  604,  24  L.  ed.  188 
(where  It  was  said  that  "the  divi- 
dends declared  by  a  corporation  In 
business  usually  are,  and,  except  un- 
der special  circumstances,  always 
should  be,  from  profits,^  Hence,  the 
word  frequently  carries  with  It  the 
idea  of  a  division  of  profits;  but  that 
is  not  necessarily  its  only  meaning. 
Its  special  signification,  &  vny  par- 
ticular case.  Is  always  dependent 
upon  the  character  of  the  thing  di- 
vided"). 

[c]  Tzansfer  of  owneraUp  Msen- 
tlsl  Bishop  V.  Bishop,  81  Conn.  509, 
71  A  683;  Hopkins  v.  Smith,  111  Mass. 
176;  Adams  v.  Delta,  etc..  Land  Co., 
89  Miss.  817,  42  S  170;  Adams  ▼. 
Shields,  17  Oh.  Clr.  Ct.  129,  9  Oh.  Clr. 
Dec   S58. 

[d]  Xtaterest  paid  to  depositors  in 
a  savlan  bank. — Where  depositors  in 
a  savinKS  bank  do  not  receive  a  fixed 
rate  of  Interest  independently  of 
what  the  bank  itself  may  make  or 
lose  In  lending  their  money,  but  re- 
ceive a  share  of  such  profits  as  the 
bank  may,  after  deductlniT  expenses, 
etc., 'find  that  it  has  made,  by  lending 
their  money,  such  share  of  profits 
is  a  "dividend"  within  the  meaning 
of  the  Internal  Revenue  Act  of  1864, 
as  amended  in  1866,  imposing  a  tax 
on  all  dividends  payable  to  depositorn 
as  part  of  the  earnings,  income,  or 
gain  of  any  savings  Institution.  Cary 
v.  San  Francisco  Sav.  Union,  22  Wall. 
(U.  S.)  88,  22  L.  ed.  779./ 

[e]  As  ■ynoBysums  intli  "nse". — 
See  Spocner  v.  Philips,  62  Conn.  62, 
24  A  £24.  16  LRA  461  (where  It  was 
held  that  the  ordinary  meaning  of 
the  "use"  of  a  thing  when  applied  to 
stock  in  a  corporation  was  synony- 
mous with  "dividends"). 

[f]  'Am  wywmymouM  wtth  "dlstil- 
bnttve  shwrss.**— See  University  v. 
North  Carolina  R.  Co.,  76  N.  C.  103, 
22  AmR  671  (where  under  a  pro- 
vision of  the  Constitution  of  North 
Carolina  which  declared  "that  all  the 
property  which  has'  hitherto  accrued 
to  the  stock,  or  vhall  hereafter  accrue 
from  escheats,  unclaimed  dividends, 
or  distributive  shares  of  the  estate 
of  deceased  persons,  shall  be  appro- 
priated to  the  use  of  the  university," 
It  was  held  that  the  word  "dividends" 
was  synonymous  with  "distributive 
shares"). 

Igl  "StvUeBd"  and  "interest"  dis- 
tlBgiuahed.— "Interest  Is  not  an  apt 
word  to  express  the  return  to  which  a 
shareholder  Is  entitled  in  respect  of 
shares  paid  up  In  due  course  and  not 
by  way  of  advance.  Interest  is  com- 
pensation for  delay  in  payment,  and 
is  not  accurately  applied  to  the  share 
of  profits  of  trading,  although  it  may 
be  used  as  an  Inaccurate  mode  of  ex- 
pressing the  measure  of  t>ie  share  of 
those  profits."  Bond  v.  Barrow  Hae- 
matlte  Steel  Co.,  [1902]  1  Ch.  363,  36S. 

[h]  "A  preferred  dfvldead  is  that 
which  is  paid  to  one  class  of  share- 
holders In  priority  to  that  to  be  paid 
to  another  class."  Taft  v.  Hartford, 
etc..  R.  Co.,  8  R.  I.  310,  338,  6  AmR  675. 

[11  "Onrrsnt  dividends."— "A  divi- 
dend which  has  not  yet  become  ac- 
tually payable  or  'come  into  the 
hands'  of  the  shareholder  is  a  'current 
dividend'."  In  re  Raven,  111  L.  T. 
Rep.   N.  S.  938.  989. 

[J]  "Slvldaid  ajatrng  preferenee 
•tookholderti  ezolnsivelT,''— "[A  term 
which]  is  understood  to  Imply  that 
the  sum  divided  has  been  realized  as 
profits,   though   the   earnings   do   not 

?rietd  a  dividend  to  the  stockholders 
n  general."  Long  v.  Oulph  Lumber 
Co.,  81  XT.  C.  C.  P.  129,  135  [quot 
Lockhart  v.  Van  Alstyne,  8t  Mich.  76, 
79.  18  AmR  166]. 

"Sividenda"  •■  naed  in  banlxaptey 
•ot  see  Bankruptcy  Jt  663-572. 

OirUmda  of  nmtnal  Insnranee  eom- 
Paales  see  Insurance  [22  C^c  1419]. 


"Slvldenda  In  Uttnldattoa"  see  Infra 
XVIIL 

48.  Indiana  Veneer,  etc.,  Co.  v. 
Hageman,  67  Ind.  A.  668,  105  NE  253; 
Boothe  V.  Summit  Coal  Mln.  Co.,  55 
Wash.  157,  104  P  207.  19  AnnCas  1266. 

49.  Knight. V.  Alamo  Mfg.  Co.,  190 
Mich.  223,  157  NW  24;  Scott  v.  Eagle 
Fire  Co.,  7- Paige  (N.  Y.)  198;  State  v. 
Franklin  Bank,  10  Oh.  91;  In  re 
Thompson,  (Pa.)  106  A  278;  Allegheny 
V.  Pittsburg,  etc.,  R.  Co..  179  Pa.  414, 
36  A  161. 

[a]  Tor  etample,  where  a  corpora- 
tion becomes  insolvent  before  its  sur- 
plus fund  has  been  set  apart  for  the 
stockholders  by  declaring  a  dividend, 
the  surplus,  as  well  as  the  capital 
stock,  must,  if  necessary,  be  applied 
to  satisfy  its  debts,  to  the  exclusion 
of  any  claim  by  stockholders.  Scott 
V.  Elagle  Fire  Co.,  7  Paige  (N.  T.)  198. 

BO.  U.  S. — Gibbons  v.  Mahon,  136 
U.  9.  649,  6  set  427,  34  L.  ed.  626  [aft 
16  D.  C.  130,  64  AmR  262];  Southern 
Pac.  Co.  V.  Lowe,  238  Fed.  847  [rev 
on  other  grounds  247  U.  S.  330,  38  SCt 
640,  62  L.  ed.  1142];  American  Steel 
Foundries  v.  Lazear,  204  Fed.  204, 
124  CCA  281;  Knapp  v.  S.  Jarvls 
Adams  Co.,  186  Fed.  1008,  70  CCA  636; 
Wheeler  v.  Northwestern  Sleigh  Co., 
39  Fed.  347. 

Ala. — Curry  v.  Woodward,  44  Ala.- 
306. 

Conn. — Spooner  y.  Phillips.  62  Conn. 
62,  24  A  624,  16  LRA  461;  Phelps  v. 
Farmers',  etc.,  Brank,  26  Conn.  269. 

Del.— Pyle  v.  Gallaher,  22  Del.  407, 
67  A  197,  76  A  373. 

Oa. — Central  of  Oeorgla  R.  Co.  v. 
Central  Trust  Co.,  135  Oa.  472,  69  SB 
708;  Mann  v.  Anderson,  106  Oa.  818, 
32  SB  870. 

111. — Cratty  v.  Peoria  T>aw  Library 
Assoc,  219  111.  516,  76  NB  707;  Davis 
v.  Stevens- Davis  Co.,  192  111.  A.  374; 
Hamblock  v.  Clipper  Lawn  Mower  Co., 
148  111.  A.  618;  Robertson  v.  Bucklen, 
107  111.  A  369;  Alsop  v.  De  Koven. 
107  111.  A.  190  [aft  206  111.  309,  68  NB 
930,  68  LRA  687];  Waterman  v.  Al- 
den,  42  111.  A.  294  [rev  on  other 
grounds  144  111.  90,  32  NB  9721. 

Ind. — ^Frlcke  v.  Angemeler,  68  Ind. 
A  140,  101  NB  329. 

Iowa. — Lauman  v.  Foster,  1B7  Iowa 
276^  136  NW  14.  50  LRANS  631. 

Ky. — Westerfleld-Bonte  Co.  v.  Bur- 
nett, 176  Ky.  188.  195  SW  477;  Guth- 
rie V.  Akera,  1B7  Ky.  649,  168  SW 
1117;  Bowman  v.  Breyfogle,  145  Ky. 
443,^140  SW  694,  AnnCasl914B  938; 
American  Wire  Nail  Co.  v.  Oedee,  94 
Ky.  513.  29  SW  858,  16  KyL  663. 

Me. — Ooodwin  v.  Hardy,  67  Me.  148, 
99  AmD  758. 

Md. — State  T.  Baltimore,  etc,  K. 
Co.,  6  Gill  363. 

Mass. — Trefry  ▼.  Putnam,  118  NB 
904;  Lee  v.  Fisk.  222  Mass.  418,  109 
NB  838;  Boston  Safe  Deposit,  etc.,  Co. 
V.  Adams,  819  Mass.  175,  106  NB  690; 
Minot  V.  Paine,  99  Mass.  101,  96  AmD 
706;  Winiston  v.  Michigan,  etc.,  R. 
Cto.,  13  Allen  400. 

Mich.— Knight  v.  Alamo  Mfg.  Co., 
190  Mich.  228,  167  NW  24;  Lockhart 
V.  Van  Alstyne,  81  Mich.  76,  18  AmR 
166. 

Mo.— Bin  ▼.  Atoka  Cosi  ft  Mln.  Co.. 
21  SW  608;  Kldd  v.  Purltana  Cereal 
Food  Co.,  146  Mo.  A.  602,  122  SW  784. 

N.  J. — Jackson  v.  Newark  Plank 
Road  Co.,  31  N.  J.  li.  277;  Stevens  v. 
XT.  8.  Steel  Corp.,  68  N.  J.  Eq.  373,  69 
A  905. 

N.  Y.-T-Oodley  v.  Oandall,  etc..  Co., 
212  N.  T.  121,  106  NB  818,  LRA191BD 
632  [mod  on  other  grounds  16S  Apn. 
Dlv.  697,  139  NTS  236]:  XT.  S.  Radi- 
ator Corp.  V.  New  York,  208  K  T.  144, 
101  NB  788,  46  LRANS  B8B;  Robert- 
son V.  De  Brulatour,  188  N.  Y.  301,  80 
NB  938  faff  111  App.  Dlv.  882,  98  NYS 
15 J;  Lowry  v.  Farmers'  L.  &  T.  Co., 
172  N.  Y.  137.  64  NB  796  [aff  66  App. 
Dlv.  408,  67  NYS  7591;  Qreeff  v.  Equi- 
table L.  Assur.  Soc.  160  N.  Y.  19.  64 
NB  718.  73  AmSR  <6»,  46  LRA  288; 


declared,  the  surplus  profits  of'  a  corporation  are 
part  of  its  assets,  and  -do  not  belong  to  the  stoek< 
holders  individually.i"> 

[$  1209]    B.    Fimd  from  ^hich  Dividends  May 

Beverldge  v.  NewTork  E1.~R.  Co.,  112 
N.  Y.  1,  19  NB  489,  2  LRA  648;  Jer- 
maln  v.  Lake  Shore,  etc.,  R.  Co.,  91 
N.  Y.  483;  Boardman  v.  Lake  Shore, 
etc.,  R.  Co.,  84  N.  Y.  167;  Jones  v. 
Terre  Haute,  etc.  R.  Co.,  67  N.  Y.  196: 
Hyatt  V.  Allen,  56  N.  Y.  663,  15  AmR 
449;  Knickerbocker  v.  Conger,  110 
App.  Dlv.  126,  97  NYS  127;  Hastings 
V.  international  Paper  Co.,  176  NYS 
816;  Clapp  v.  Astor,  2  Eidw.  379: 
Karnes  v.  Rochester,  etc.,  R.  Co.,  4 
AbbPrNS  107;  C.  O.  Braxmar  Co.  ▼. 
Olpp,  135  NYS  1091. 

N.  C. — Burroughs  V.  Norlh  Carolina 
R.  Co.,  67  N.  C.  376,  12  AmR  611. 

Oh.— Miller  v.  Miller,  34  Oh.  Clr.  (3t. 
43;  Adams  v.  Shields,  17' Oh.  Clr.  Ct. 
129,  9  Oh.  Clr.  Dec.  558. 

Pa. — In  re  Ooetz,  236  Pa.  630,  86  A 
65:  Corgan  v.  George  P.  Lee  Coal  Co., 
218  Pa.  386,  67  A  656.  120  AmSR  891, 
11  AnnCas  838;  Hogue  v.  American 
Steel  Foundries,  42  Pa.  Co.  215. 

Tenn. — Tubb  v.  Fowler,  118  Tenn. 
325,  99  SW  988. 

Tex. — Bryan  v.  Sturgls  Nat.  Bank, 
40  Tex.  Civ.  A.  807,  90  SW  704. 

Va. — Gordon  v.  Richmond,  etc.,  R. 
(3o..  78  Va.  501. 


&ng. — In  re  London  India  Rubber 
Co.,   L.   R.   6  Bq.    519. 

'A  right  to  a  dividend  from  the 
profits  of  a  corporation  is  no  debt 
until  the  dividend  is  declared.  Until 
that  time,  the  dividend  Is  only  some- 
thing that  may  possibly  come  into 
existence."  Per  Cooley,  J.,  in  Lock- 
hart V.  Van  Alstyne,  81  Mich.  76,  78, 
18  AmR  156.  , 

"The  net  earnings  of  a  railroad  cor- 
poration remain  the  property  of  the 
company  as  fully  as  Its,  other  prop- 
erty, till  the  directors  declare  a  divi- 
dend. A  shareholder  has  no  title  to 
them  prior  to  the  dividend  being  de- 
clared/' Minot  V.  Paine,  99  Mass. 
101,106,  96  AmD  706. 

"Money  earned  by  a  corporation  re- 
mains the  property  of  the  corpora- 
tion, and  does  not  become  the  proper- 
ty of  the  stockholders,  unless  and  un- 
til it  is  distributed  among  them  by 
the  corporation."  Gibbons  v.  Mahon, 
186  TT.  a.  649,  668,  10  SCt  1067,  84  L. 
ed.  626. 

"A  dividend  Is  not  a  debt  to  a 
stockholder  until  it  has  been  rightly 
declared."  Fricke  v.  Angemeler,  68 
Ind.  A.  140,  101  NB  329,  831. 

ra]  Ilhi«twitioiM,=^(l)  The  aceo- 
mnlated,  but  undivided  surplus  ot  a 
bank,  is  not  the  "property"  of  a  stock- , 
holder  of  the  bank  within  the  pro-^ 
visions  of  the  bankruptcy  statute 
vesting  in  the  trustee  the  title  to 
property  which  prior  to  the  flllnfr  of 
the  bankrupt's  petition  mlpht  by  any 
means  have  been  transferred,  or 
which  might  have  been  levied  on 
under  the  judicial  process  against  him. 
Bryan  v.  Sturgla  Nat.  Bank,  40  Tex. 
Civ.  A.  807,  90  SW^  704.  (2)  A  holder 
of  the  preferred  and  guaranteed 
shares  of  a  corporation  is  not  a  credi- 
tor of  It,  in  such  a  sense  that  he  cnn 
make  Its  directors  liable  to  him  under 
a  statute  for  their  default  In  filing 
certain  annual  reports.  Lockhart  v. 
Van  Alstyne.  81  Mich  76,  18  AmR  156. 
(3)  Where  by  agreement  a  party  is  to 
receive  all  dividends  on  stock  so  long 
as  he  remains  in  a  certain  employ- 
ment, and  he  quits  before  any  divi- 
dend Is  declared,  he  is  not  entitled  to 
any  dividends  thereafter  declared. 
Clapp  V.  Astor,  2  Edw.    (N.  Y.)   879. 

[b]  An  Instniotlon  which  charges 
"that  the  interest  of  a  stock-holder 
In  the  net  profits  of  a  corporation 
means  his  dividends  declared  and 
paid  by  the  corporation  on  his  shares 
of  stock;  that  a  shareholder  In  a  cor- 
poration has  no  property  interest  In 
the  profits  of  the  business  carried  on 
by  the  corporation  until  a  dividend 
has  been  declared  out  of  such  profits* 
is  substantially  correct.  Plyia  v, 
Gallaher,  22  Del.  407.  420,  67,Aj9," 
■*•  "*•  Digitized  I 


ly     correct.     Plye    S; 
,1.  407,  420,  67  aJ97.  3S 
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Be  Declared — 1.  In  General.  With  the  exception 
of  dividends  in  liquidation,^^  dividends  can  be 
declared  and  paid  out  of  net  profits  only,  or  converse- 
ly stated,  when  the  payment  thereof  does  not  impair 
the  capital  stock  of  the  corporation.'^  Nor  can  a 
corporation  declare  and  pay  a  dividend  when  it  is 
iusolvent,'*  or  when  the  payment  thereof  would  ren- 


der it  insolvent.^  If  the  capital  stock  has  been 
impaired  by  the  payment  of  the  dividend,  it  is  never- 
theless unlawful,  although  the  corporation  is  solvent 
at  the  time.°'  In  many  jurisdictions  these  rules  have 
been  made  a  part  of  the  written  law  by  various 
statutes  and  constitutional  provisions.'*  For  the  vio- 
lation of  their  provisions  such  statutes  often  imi>ose 


[c]  "Slviaanaa  •kmad  or  daelaxad" 
do  not  embrace  eamlngrs  or  proflta 
fairly  devoted  to  the  betterment  of  a 
corporation's  plant  under  a  statute 
taxing  eas  companies  at  a  percentaKe 
calculated  partly  upon  '"dividends 
earned  or  declared".  State  v.  State 
Comptroller,  64  N.  J.  L.  135,  138,  23 
A  122. 

[dl  Aaothar  Olatbietloii.  —  "The 
word  'dividends'  has  a  peculiar  and 
definite  significance.  It  means  a  dis- 
tributive sum,  share  or  percentage 
arising  from  some  Joint  venture  as  a 
corporation  or  a  proportionate  amount 
arising  from  a  bankrupt  or  other 
estate.  The  term  "profit'  has  a  much 
larger  meaning,  however,  and  covers 
benefits  of  any  kind,  excess  of  value 
over  cost,  acquisition  over  expendi- 
ture, gain,  or  advance.  It  Is  large 
enougn  to  cover  any  sort  of  advan- 
tage, advance  or  gain."  Slmcoke  v. 
Sayre,  148  Iowa  132,  134,  126  NW  816. 

61.     See  Infra  XVIII. 

63.  U.  S.— Mobile,  etc.,  K.  C!o.  V. 
Tennessee,  163  U.  S.  486.  14  SCt  968, 
38  L.  ed.  793;  Main  v.  Mills,  16  F. 
Cas.  No.  8,974,  6  Blss.  98. 

Conn. — Bishop  v.  Bishop,  81  Conn. 
609,  71  A  583;  Davenport  v.  Lines,  72 
Conn.  118,  44  A  17;  Bussell  v.  Bristol, 
49  Conn.  261. 

Qa. — Criiwford  v.  Roney,  ISO  Oa. 
616,  619,  81  SB  117  felt  Cyc];  Held  v. 
Batonton  Mfg.  Co.,  40  Ga,  98,  2  AmH 
568:  Walters  v.  Porter,  <  Ga.  A.  78, 
69  SB  452. 

Ind. — Indiana  Veneer,  etc,  Co.  v. 
Hageman,  67  Ind.  A.  668,  106  NE  268; 
Frlcke  v.  Angemeler,  63  Ind.  A.  140, 
101  NB  329. 

Iowa. — Redhead  v.  State  Nat  Bank, 
127  Iowa  572,  103  NW  796. 

Kan. — Sallna  Mercantile  Co.  v. 
Stiefel,  82  Kan.  7,  8,  107  P  774  [quot 
Cyc]. 

_  Ky. — Grant  v.  Southern  Contract 
Co.,  104  Ky.  781,  47  SW  1091,  20  KyL. 
960:  American  Wire  Nail  Co.  v.  Gedge, 
96  Ky.  613,  29  SW  863,  16  KyL  863; 
Citizens'  Nat.  Bank  v.  Dronlllard,  6 
Kyli  588,  13  Ky.  Op.  261. 

La. — Van  Vleet  v.  E>vangellne  Oil 
Co.,  129  La.  406,  56  S  343. 

Mich. — American  Steel,  etc.,  Co.  v. 
Bddy.  130  Mich.  266,  89  NW  952; 
Lockhart  v.  Van  Alstyne.  81  Mich.  76, 
18  AmR  156. 

Mo. — Coleman  v.  Booth,  268  Ho.  64. 
186  SW  1021;  Shields  v.  Hobart,  172 
Mo.  491,  72  SW  669,  96  AmSR  629; 
Slayden  v.  H.  J.  Selp  Coal  Co.,  26  Mo. 
A.  489. 

N.  J.— Mills  V.  Hendershot,  70  N.  J. 
Bq.  268,  62  A  642;  Williams  v.  Boice, 
38  N.  J.  Bq.  864. 

N.  T. — Roberts  v.  Roberts-Wloks 
Co.,  184  N.  Y.  267,  77  NB  13,  112  Am 
8R  607,  3  LRANS  1034,  6  AnnCas  213; 
Hughes  V.  Vermont  Copper  Mln.  Co., 
72  N.  T.  207;  Berryman  v.  Bankers' 
L.  Ins.  Co.,  117  App.  Div.  730,  102 
NTS  895. 

Vt.— Chaffee  v.  Rutland  R.  Co.,  66 
Vt  110. 

Wash. — Jorguson  v.  Apex  Gold 
Mines  Co.,  74  Wash.  248,  133  P  466, 
46  LRANS  637.  ' 

E!ng. — Foster  v.  New  Trinidad  Lake 
Asphalt  Co.,  Ltd.,  [1901]  1  Ch.  208, 
1  BRC  959. 

Man. — Colonial  Assur.  Co.  v.  Smith, 
23  Man.  243,  12  DomLR  113,  24  West 
LR  105. 

"The  general  rule,  even  In  the  ab- 
sence of  any  statute  on  the  subject, 
is  that  dividends,  in  a  going  concern, 
can  be  properly  declared  and  paid 
only  out  of  profits,  and  not  out  of 
capital,  or  assets  required  for  the  se- 
curity and  payment  of  creditors." 
Davenport  v.  Linear  72  Conn.  118,  128, 
44  A  17. 


"The  general  rule  is  that  dividends 
can  only  be  declared  and  paid  out  of 
profits.''  Crawford  v.  Roney,  130  Ga. 
515,  618,  61  SB  170. 

"A  dividend  by  a  corporation  can 
be  declared  out  of  surplus  assets 
only.  It  will  not  be  permitted  to 
reach  the  capital."  Bishop  v.  Bishop, 
81  Conn.  509,  528.  71  A  583. 

[a]  ninstnitions. — (1)  Where  an 
Insurance  company,  authorized  .to  es- 
tablish a  guarantee  fund  in  approved 
notes,  to  be  used  only  for  paying 
claims,  and  any  part  so  used  to  be 
refunded  out  of  the  first  surplus  re- 
ceipts, raised  such  a  fund  by  sub- 
scription of  the  shareholders  under 
an  agreement  of  the  company  that  It 
was  not  to  be  resorted  to  until  all 
the  company's  resources  were  >  ex- 
hausted, such  fund,  being  merely  a 
loan  to  the  corporation,  could  not  be 
reckoned  With  the  company's  assets, 
so  as  to  determine  its  right  to  declare 
a  dividend,  and  a  dividend  founded 
upon  a  surplus  created  by  treating  the 
fund  as  air  asset,  when  the  company 
was  otherwise  Insolvent,  is  illegal. 
Russell  V.  Bristol,  49  Conn.  251.  (2) 
A  bill  which  states  that  there  was  a 
deficiency  of  other  assets  besides  the 
money  divided  to  pay  the  debts,  and 
states  that,  when  the  dividends  were 
declared,  the  assets  were,  by  reason 
of  losses  and  expenses  in  business 
and  diminution  by  Improper  acts  of 
the  officers,  not  sufllclent  to  pay  the 
liabilities  of  the  corporation  without 
impairing  the  capital  paid  in,  states 
a  cause  of  action.  WlUianui  v.  Boice, 
38  N.  J.  Bq.  364.     N 

tbl  Vrenuttptloa^— It  Is  presumed 
that  a  dividend  has  been  declared  and 
paid  out  of  profits.  Redhead  v.  State 
Nat.  Bank.  127  Iowa  672,  103  NW  796; 
Balch  V.  Hallet,  10  Gray  (Mass.)  402; 
Walker  v.  Walker.  68  N.  H.  407,  88  A 
432;  Miller  v.  Payne,  150  Wis.  354, 
186  NW  811;  Soehnleln  v.  Soehnlein, 
146  Wis.  880,  181  NW  739.  But  see 
Peo.  V.  Barker,  141  N.  Y.  261.  36  NB 
196  (where  it  was  said  that  the  pre- 
sumption, if  it  exists,  is  extremely 
slender  and  weak). 

[c]  An  laaiiMMiae  ooatpaBr  cannot 
declare  dividends  based  on  tmeamed 
premiums  without  first  making  allow- 
ance tor  probable  losses.  Lexington 
L.  etc,  Ins.  Co.  v.  Page,  17  B.  Mon. 
(Ky.)  412,  66  AmD  165  (where  it  was 
held  that  the  safest  and  only  allow- 
able principle  to  act  upon  In  the  com- 
putation of  profits  is  to  exclude  such 
premiums  altogether) ;  Scott  v.  Eagle 
Fire  Ins.  Cto.,  7  Paige  (N.  Y.)  198;  De 
Peyster  v.  American  Fire  Ins.  Co.,  6 
Paige  (N.  Y.)  486. 

Cross  referenoe*: 
Definition  of  capital  stock  see  supra 

!(  600,  601. 
Guaranteed  stock  see  supra  |  569. 
Interest  bearing   stock   see   supra   | 

687. 
Preferred  stock  see  supra  {  676. 
Special    stock    under    Massachusetts 

statute  see  supra  i  688. 
RighU  and  liabilities  as  to  dividends 

improperly  paid: 

Action  by  receivers  see  infra  XV. 

Liability  of  stockholders  see  infra 
{  160i. 

Liability  Of  ofBcers  see  infra  XIII, 
D. 

Liability    of    directors    see    infra 
XIII,  D. 
Net   or   surplus    profits   defined   see 

infra  %  1215. 

63.  Mangham  v.  State,  11  Ga.  A. 
440,  75  SB  608;  Fricke  v.  Angemeler, 
58  Ind.  A.  140,  101  NB  329. 

B4.  Montgomery  v.  Whitehead,  40 
Colo.  320.  90  P  609,  11  LRANS  230. 

55.  StolU  v.  Scott,  23  Ida.  104,  129 
P  340. 


56.  See  statutory  and  constitu- 
tional provisions,  and: 

TJ.  S. — OjlUns  V.  Penn-Wyomlng 
Copper  Co.,  203  Fed.  726. 

Cal.-THedges  v.  Frlnk,  174  Cal.  552, 
183  P  884;  O'Dea  v.  Hollywood  Ceme- 
tery Assoc,  154  Cal.  63,  97  P  1; 
Tapscott  V.  Mexican,  etc..  Land  Co., 
163  Cal.  664,  96  P  271;  Baldwin. v. 
Miller,  152  Cal.  464,  92  P  1030; 
Schaake  v.  Bagle,  etc.,  Can  Co..  135 
Cal.  472,  63  P  1025,  67  P  769;  Kohl  v. 
Lllienthal,  81  C^al.  378,  20  P  401.  22 
P  689,  6  LRA  520:  Martin  v.  Zeller- 
bach,  38  Cal.  300.  99  AmD  365. 

Conn. — Davenport  v.  Lines,  72  Ctenn. 
118,  44  A  17. 

Del. — Kingston  v.  Home  L.  Ins.  Co. 
of  America,  101  A  898;  Butler  v.  New 
Keystone  Copper  Co.,  16  DeL  Cb.  371, 
93  A  380 

Ga. — Mangham  v.  State,  11  Qa.  A 
440,  75  SB  508. 

Ida. — Stoltx  v.  Scott,  23  Ida.  104. 
129  P  340. 

111. — Cratty  v.  Peoria  Law  Library 
Assoc,  120  III.  A.  696  [rev  on  other 
grounds  219  111.  616,  76  NB  707]. 

Iowa. — Miller  v.  Bradlsh,  69  Iowa 
278,  28  NW  594. 

La. — Van  Vleet  v.  Evangeline  Oil 
Co..  129  La.  406,  66  S  343. 

Mich. — American  Steel,  etc.,  Co.  v. 
Eddy,  130  Mich.  366,  89  NW^  962. 

Mo.— Shields  v.  Hobart,  172  Mo. 
491,    72    SW   669,   95  AmSR    629. 

N.  J. — Hyams  v.  Old  Dominion  Cop- 
per Mln.,  etc.,  Co.,  82  N.  J.  Eq.  607, 
89  A  37  [atr  83  N.  J.  Bq.  705.  92  A 
688];  Strickland  v.  NaUonal  Salt  Co., 
79  N.  J.  Bq.  182,  81  A  828;  Slegman 
V.  Blectrie  Vehicle  Co.,  "72  N.  J.  Eq. 
403.  66  A  910;  Mills  v.  Hendershot, 
70  N.  J.  Eq.  268,  62  A  642;  Appleton 
V.  American  Malting  Co.,  65  N.  J. 
Bq.  376,  64  A  464;  Williams  v.  Boloe, 
38  N.  J.  %.  864. 

N.  T. — Rogers  v.  New  Tork,  etc.. 
Land  Co..  134  N..  Y.  197.  32  NB  27; 
Williams  V.  Western  Union  Tel.  Co., 
98  N.  T.  162;  Van  Dyck  v.  McQuade, 
86  N.  T.  88;  Osgood  v.  Laytln.  3 
Abb.  Dec.  418,  8  Keyes  621,  3  'Transcr. 
A.  124,  6AbbPrNS  1,  87  HowPr  63; 
Shaw  V.  Ansaldl  Co.,  178  App.  Div. 
689,  166  NYS  872;  McOiU  v.  Under- 
wood, 161  App.  Dlv.  30,  146  NYS  3«S: 
Ottlnger  v.  Bennett,  144  App.  Dlv. 
626,  129  NYS  819  [aff  208  ^r.  Y.  654 
mem,  96  NB  1123  mem]  •.  Berryman 
V.  Bankers'  L.  Ins.  Co.,  117  App.  Dlv. 
730,   102   NYS   696. 

Wash. — Breneman  v.  Whitehousa, 
86  Wash.  355,   148  P  84. 

Bng. — In  re  Alexandra  Palace  Ck)., 
21    Ch.    D.   149. 

Man.— In  re  Northern  Construc- 
tions, Ltd.,  19  Man.  528. 

[a]  Bum  mwUeO.-^  transaction 
whereby  a  corporation  issued  certif- 
icates of  Indebtedness  equal  In 
amount  to  expected  dividends  on  the 

?ireferred  and  common  stock  for  the 
Ime  the  certificates  had  to  run,  and 
pledged  as  collateral  stock  of  another 
company  acquired  from-  the  stock- 
holders of  that  company  to  whom  the 
certificates  were  Issued,  such  stock- 
holders at  the  same  time  pledging 
stock  of  the  first  corporation  issued 
to  them  in  exchange,  and  an  agree- 
ment that  the  dividends  received  on 
the  latter  stock  should  be  applied 
to  the  payment  of  Jhe  certiflcates  of 
indebtedness.  Is  an  attempt  to  secure 
the  payment  of  dividends  whether 
earned  or  not,  and  Is  illegal.  Strick- 
land T.  National  Salt  Co.,  t»  N.  J- 
Bq.  182,  81  A  828. 

[b]  xnnstxaitioM. —  (1)  A  trans- 
action whereby  a  corporation  sells  » 
part  of  its  stock  and  distributes  th* 
proceeds    of    such    sale    among    Its 


For  later 


iideveiopinaata  and  Ohanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  andLnple^nifmber. 
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penalties  which  did  not  exist  at  common  law.*^ 

[$  1210]  2.  Season  for  Sole.  The  reason  for 
the  rule  ia  that  it  would  be  a  fraud  upon  the  credi- 
tors of  a  corporation,  who  extend  credit  to  it  on  the 
faith  of  its  capital  stock,  to  permit  it  to  be  diverted 
by  a  distitbution  among  the  stockholders  as  divi- 
dends.'* Moreover,  each  stockholder  is  entitled  to 
have  the  capital  stock  preserved  unimpaired  for  the 
purpose  of  carrying  out  the  object  for  wh^ch  the 
corporation  is  formed.'*  The  reason  has  also  been 
stated  to  be  that  the  capital  stock  of  a  corporation 
is  a  trust  fund  for  the  security  of  creditors,  and 
cannot  be  withdrawn  or  diverted  to  their  prejudice.'" 
This  latter  statement  of  the  reason  for  the  rule, 
however,  has  been  criticized,  for,  although  a  court 
of  equity  will  treat  the  assets  of  an  insolvent  cor- 
poration as  a  trust  fund  for  its  creditors  and  stock- 
holders, a  corporation'  cannot  be  said  to  hold  any  of 
its  property  subject  to  a  trust  while  it  is  a  solvent 
and  going  concern.'^ 

[%  1211]  8.  Bnle  Not  Applicable  to  Oorporiition 
Toimed  to  IMspose  of  Its  Capital.    The  ride  that 

stockholders  Is  a  violation  of  a  stat- 
ute prohibiting  the  payment  to  stock- 
holders of  any  part  of  Its  capital 
stock.  Breneman  v.  Whltehouse,  85 
Wash.  356,  148  F  24.  (2)  It  Is  no  de- 
fense to  a  suit  by  a  corporation  to 
recover  for  goods  furnished  to  allege 
that  defendant  became  a  stockholder 
in  such  corporation  with  the  under- 
standing that  he  could  .withdraw  from 
the  association  and  receive  back  the 
amount  paid  for  the  stock  or  take 
it  out  In  trade.  McQllI  v.  Underwood, 
161  App.  Dlv.  80  146  NTS  362.  (8) 
A  so-called  "land  company"  formed 
for  the  purpose  of  selling  lands  to 
the  best  advantage  as  the  owners' 
agent,  one  fourth  conveyed  to  it  ab- 
solutely being  paid  for  with  Its  stock, 
the  remainder  conveyed  in  considera- 
tion of  Its  scrip  to  be  sold  by  it  in 
trust  for  the  benefit  of  its  scrip- 
holders  until  they  are  paid  the  face 
value  of  their  scrip,  when  the  re- 
mainder is  to  belong  to  the  corpor- 
ation absolutely,  Is  guilty  of  a  breach 
of  trust  in  making  a  dividend  among 
its  stockholders  of  scrip  paid  to  It 
for,  or  bought  with,  the  proceeds  of 
land  sold.  Rogers  v.  New  York,  oto., 
Land  Co.,  134  N.  T.  197,  32  NB  27. 
(4)  An  agreement  to  distribute  cap- 
ital assets  of  an  insoWent  corpora- 
tion among  certain  stockholders  is 
void  under  direct  provisions  of  Civ. 
Code  8  309,  and  Pen.  Code  }  660,  pen- 
alizing directors  partlclpatlner  in 
aucb  distributions.  Hedges  v.  Frlnk, 
174  Cal.  552,  183  P  884. 

[c]  VnAer  •  oonatitntlonal  pro- 
Vlsloa  which  forbids  the  issue  of 
stock  except  for  money,  l&bor  done, 
or  property  accumulated  or  received, 
a  court  will  enjoin  a  stock  dividend 
of  one  hundred  per  cent  where  there 
Is  no  affirmative  proof  that  funds  to 
tkat  extent  Im  excess  of  the  original 
capital  are  actually  in  hand.  Fltz- 
patrlck  V.  Dispatch  Pub.  Co.,  81  Ala. 
i04,  2  S  727. 

[d]  tetmeat  ««1A  t»  mvIbo  bank 
flepoMtora  on  tneir  deposits  is  not 
a  alvldend  within  the  meaning  of  a 
statute  prohibiting  the  payment  of 
dividends  except  out  of  net  proflts. 
Tan   Dyck  v.   McQuade,  86  N.  T.   88. 

[el  What  law  roveras.— The  le- 
gality of  the  acts  of  the  directors  of 
a  corporation  in  declaring  dividends 
is  to  be  determined  by  the  law  of  the 
state  where  the  corporation  is  organ- 
ized. Ottinger  v.  Bennett,  144  App. 
Dlv.  525,  129  NTS  819  [aff  208  N.  Y. 
564  mem,  96  NB  1123  mem]. 

67.    UablUty  ofi ^ 

Directors  see  infra  XHI,  D. 


Stockholders  see  Infra  i  1601.     .     ^_ 
BS.     Cal. — Martin  v.  Zellerbaoh,  tS 

Cal.  800,  99  AmD  866. 

Conn. — Davenport     v.      Unes,      Tz 

Conn.   118,   44  A   17.  _  ,.„    „ 

Oa — Crawford  v.   Roney,   180   Qa. 


616,    61    SB  117. 

Ind. — Fricke  v.  Angemeier,  68  Ind. 
A.    140,  101   NE   329. 

Mich. — American  Steel,  etc.,  Co.  V. 
Gddy,   130  Mich.  266,    89  NW  962. 

Mo. — Coleman  v.  Booth,  268  Mo.  64, 
186  SW  1021;  Shields  v.  Hobart,  172 
Mo.   491,   72    SW   669,    95    Am3R  629. 

N.  J.— Mills  V.  Hendershot,  70  N. 
3.  Bq.  268,  62  A  642:  Williams  ▼. 
Bolce,   88  N.   J.  Eq.  864,  270. 

N.  Y. — Cottrell  V.  Albany  Card,  etc., 
Mfg.  Co.,  142  App.  Dlv.  148,  126  NY3 
1070;  Berryman  v.  Bankers'  L.  Ins. 
Co^  117  App.  Dlv.  730,  102  NYS  696. 
,Bng. — In  re  Alexandra  Palace  Co., 
2l  Ch.  D.  149. 

"The  capital  of  a  corporation  Is  a 
fund  pledged  for  the  payment  of  its 
debts.  Bach  person  who  gives  credit 
to  it  does  80  in  the  confldence  that 
that  fund  exists  for  its  protection 
and  security  against  loss."  Williams 
v.  Bolce,  supra. 

"When  a  corooration  holds  Itself 
out  to  the  world  as  possessed  of  a 
given  capital,  those  who  deal  with  it 
have  a  right  to  the  application  of 
such  capital  to  the  payment  of  such 
debts  as  it  may  incur,  and  it  has 
no  authority  to  Impair  Its  capital 
by  refunding  to  the  stockholders  a 
portion  of  its  capital  by  way  of  div- 
idend." American  Steel,  etc..  Co.  v. 
Bddy,  180  Mich.  266,  267.  89  NW  952. 

89.  Cal. — Trindade  v.  Atwater  Can- 
ning, etc..  Co.,  128  P  756. 

Kan. — Salina  Mercantile  Co.  v. 
Stelfel,  82  Kan.  7,  8,  10,  107  P 
774. 

Mo. — Slayden  v.  H.  3.  Seip  Coal 
Co.,  26  Mo.  A.  439,  446  [dt  Hora- 
wets  Private  Corp.  i  4041. 

N.  J. — ^Appleton  v.  American  Malt- 
ing Co..  66  N.  J.   Bq.    376,   64  A   454. 

N.  T. — ^Williams  v.  Western  Union 
Tel.  Co.,  93  N.  Y.  162;  Berryman  v. 
Bankers'  L..  Ins.  Co.,  117  App.  Dlv. 
730,  102  NYS  695. 

"The  defendants  insist  that  the 
rule  quoted  is  solely  for  the  pro- 
tection of  creditors,  and  that  if  a 
corporation  owes  no  debts  Its  direc- 
tors may  without  doing  it  a  wrong 
divide  any  or  all  of  Its  assets  among 
the  stockholders,  since  this  would 
merely  be  restoring  the  property  to 
its  real  owners.  Obviously,  however, 
each  stockholder  has  an  Interest  in 
the  preservation  of  his  investment  in 
Its  Integrity.  He  is  entitled  to  all 
the  advantages  of  his  venture — not 
merely  to  a  return  of  his  money. 
,  .  .  .  The  paid  up  capital  of  a 
corporation  is  contributed  on  the 
theory  that  the  amount  raised  is  nec- 
essary to  Its  efficient  operation.  It 
does  not  follow  that  If  a  part  of  it  is 
returned  to  the  Bub.scribers  the  gen- 
eral loss  to  all  by  the  impaired  effi- 
ciency of  the  company  Is  fully  com- 


the  capital  stock  cannot  be  impaired  by  distribu- 
tion among  the  stockholders  does  not  apply  so  as  to 
prevent  the  formation  of  a  corporation  by  the  owners 
of  property  to  dispose  of  it  and  distribute  the  pro- 
ceeds among  them,"  or  prevent  an  amendment  to  the 
charter  so  as  to  authorize  sales  of  corporate  property 
for  the  purpose  of  adding  the  proceeds  thereof  to 
net  profits  in  qrder  that  a  certain  sum  might  be 
provided  annually  for  distribution.'* 

[}  1212]  4.  Dividends  When  Capital  Stock  Is 
Impaired — a.  In  England.  In  England,  while  it  is 
held  that  loss  or  depreciation  in  value  of  the  float- 
ing or  circulating  capital  of  a  corporation  must  be 
made  good  out  of  revenue,**  a  solvent  corporation 
may,  in  the  absence  of  any  statute  or  contract  impos- 
ing a  different  obligation,  lawfully  pay  a  dividend  to 
the  stockholders  out  of  current  profits,  without  set- 
ting-aside  a  sum  sufficient  to  cover  depreciation  in 
the  value  of  the  fixed  capital."  But  some  English 
cases  have  intimated  that  the  principle  just  stated 
is  not  to  be  regarded  as  a  general  and  universal  rule,  ' 
but  merely  that  there  are  circumstances  in  which 

pensated  by  the  share  each  Individu- 
ally receives  in  the  distribution."  Sa- 
lina Mercantile  Co.  v.   Stiefel,  supra. 

"Elach  stockholder  Is  entitled  to 
have  the  capital  unimpaired,  for  the 
purpose  of  carrying  on  the  business 
for  which  the  company  was  formed." 
Slayden  v.  H.  J.  Seip  Coal  Co.,  supra. 
See  supra  J  eOS;  infra  {  1500. 

eo,  U.  S. — Wood  V.  Dummer,  30  F. 
Cas.  No.  17,944,  3  Mason  308;  Main 
V.  Mills,  16  F.  Cas.  No.  8,974,  6  Biss. 
98,  101. 

Ga. — Reld  v.  Eatonton  Mfg.  Co,  40 
Qa.  98,   104,    2  AmR   663. 

Ky. — Grant  v.  Southern  Contract 
Co.,  104  Ky.  781,  47  SW  1091,  20  Kyl< 
960. 

Mich. — ^Locktaart  ▼.  Van  Alstyne^  SI 
Mich.    76,   18   AmR   166. 

Vt. — Chaflee  v.  Rutland  R.  Co.  66 
Vt   110.  ^ 

Wash. — ^Breneman  v.  Whltehouse, 
86  Wash,  366,  148  P  24. 

"The  capital  stock  being  .  .  a 
trust  fund,  the  first  duty  of  the 
officers  ...  Is  to  keep  this  fund 
Intact  and  tinimpaired."  Main  v. 
Mills,  supra. 

"^he  whole  capital  stock  Is  a  trust 
fund  for  the  payment  of  the  debts 
contracted  upon  the  faith  of  it,  which 
the  stockholders  can  not  divert  from 
that  object,  by  distributing  it  as  div- 
idends, or  otherwise  dividing  it 
among  themselves."  Reld  v.  Batontoa 


Mfg.  Co.,  supra.  See  also  supra  S  506; 
infra  H  1476-1479. 

61.  Ratclift  V.  Clendenin,  282  Fed. 
61, 146  CCA  263;  New  Hampshire  Sav. 
Bank  v.  Rlchey,  121  Fed.  966,  68  CCA 
294;  Fricke  v.  Angemeier.  68  Ind.  A. 
140,  101  NB  329;  Mills  v.  Hendershot. 
70  N.  J.  Bq.  258,  62  A  642;  Appleton 
V.  American  Malting  Co.,  66  N.  J. 
Bq.  875,  64  A  454. 

ea.  Baldwin  v.  Miller,  163  CaL 
464,  92  P  1030. 

63.  Baldwin  v.  Miller,  152  CaL  464, 
98  P  1030. 

64.  Dovey  v.  Cory,  [1901]  A  C. 
477,  6  BRC5  179;  Bond  v.  Barrow 
Hsematlte  Steel  Co.,  [1902]  1  Ch.  363. 

6B.  Ammonia  Soda  Co.  Ltd.,  v. 
Chamberlain,  [1918]  1  Ch.  266;  Vemer 
V.  General,  etc.,  Inv.  Trust,  [1894]  2 
Ch.  239,  266;  In  re  Wales  Nat.  Bank 
Ltd.,  [1899]  2  Ch.  629:  In  re  Kingston 
Cotton  Mill  Co.,  [1896]  1  Ch.  331 
[rev  on  other  grounds  (1896) 'S  Ch. 
279];  Wilmer  v.  McNamara  &  Co., 
Ltd.,  [1896]  2  Ch.  245:  Bolton  v.  NaUl 
Land,  etc.,  Co.,  [1892]  2  Ch.  124. 

"Perhaps  the  shortest  way  of  ex- 
pressing the  distinction  which  I  am 
endeavouring  to  explain  is  to  say  that 
fixed  capital  may  be  sunk  and  lost, 
and  yet  that  the  excess  of  current 
/receipts  over  current  payments  may 
be  divided,  but  that  the  floating  or 
circulating  capital  must  be  kept  up." 
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such  rule  may  apply." 

[$1213]  b.  InUnited  States— (1)  In  General. 
In  this  country  the  courts  have  made  no  distinction 
between  fixed  and  circulating  capital  but  have  gen- 
erally taken  the  view  that  a  corporation  must  main- 
tain its  capital  stock  at  its  original  value  before  any 
dividends  may  be  lawfully  paid."'  However,  it  has 
been  held  that,  in  an  action  by  a  creditor  of  an  insol- 
vent corporation  against  a  stockholder  thereof  to 
recover  a  dividend  idl^ed  to  have  been  paid  in  viola- 
tion of  a  statute  prohibiting  "the  payment  of 
dividend  which  leaves  insufficient  funds  to  meet,  the 
liabilities  of  the  corporation,"  a  dividend  declared 
when  the  assets  of  the  corporation  exceeded  its  lia- 
bilities to  creditors  did  not  come  within  the  prohibi- 
tions of  the  statute,  although  the  liabilities  to  credi- 
tors and  the  amount  of  the  capital  stock  exceeded  the 
total  value  of  its  assets."^  And  in  another  case  it 
was  held  that,  where  a  corporation  invested  a  part 
of  its  capital  in  other  companies,  and  the  invest- 
ment was  rendered  worthless  as  the  result  of  litiga- 
tion involving  the  property  of  such  companies,  such 
loss  need  not  be  made  good  out  of  receipts  before 
a  dividend  could  be  lawfully  paid."*  In  some  states 
the  payment  of  a  dividend  by  a  corporation  while 
its  capital  stock  is  impaired  is  expressly  prohibited 
by  statute.^' 

[{  1214]     (2)    Where  Oorporate  Property  Is  Con- 

Per  Ltndley,  L.  J.  In  Verner  v.  Gen- 
eral, etc.,  Inv.  Trust,  supra. 

[a}  niiiBtnitlona^— (1)  A  corpora- 
tion formed  to  Invest  Its  capital,  in 
stocks  and  securities,  tlie  receipts 
from  the  Income  of  which  are  made 
applicable  to  paying  a  dividend,  may 
declare  dividends,  notwithstanding 
some  of  the  Investments  have  de- 
clined In  price  and  others  have  proved 


worthless  so  as  to  impair  the  capital. 
Verner  v.  General,  etc.,  Inv.  Trust, 
[1894]  2  Ch.  239.  (2)  Where  the 
assets  of  a  compan-y,  Including  good 
will,  fall  far  short  of  the  nominal 
capital,  where  the  loss  which  has 
accrued  does  not  arise  from  the  com' 


pany's  having  received  a  price  less 
than  It  orlgiBally  gave  for  a  portion 
of  Its  assets,    profits   shown   by  the 


?iroflts  and  loss  account  of  a  corpora- 
Ion  may  be  applied  in  payment  of  a 
dividend.  Wllmer  v.  McNamara  ft 
Co.,  Ltd.,  [189B]  2  Ch.  246.       , 

[b]  nzad  capital  aad  etronlattur 
oapttal  dlatlnffnlahea^— The  fixed  capi- 
tal of  a  company  is  what  the  company 
retains  in  the  shape  of  assets  upon 
which  the  subscribed  capital  has  been 
expended,  and  which  assets  either 
themselves  produce  Income  independ- 
ent of  any  further  action  by  the  com- 
pany or,  being  retained  by  the  com- 
pany, are  made  use  of  to  reproduce 
income  or  gain  profits.  The  circulat- 
ing capital  of  a  company  is  a  portion 
of  Its  subscribed  capital  intended,  to 
be  used  by  being  temporarily  parted 
with  and  circulated  in  Duslness  in  the 
form  of  money,  goods,  or  other  assets 
which,  or  the  proceeds  of  which,  are 
Intended  to  return  to  the  company 
with  an  increment  and  to  be  used 
again  and  again  and  always  return 
with  some  accretions.  When  circu- 
lating capital  is  expended  In  buying 
goods  which  are  sold  at  a  profit,  or 
in  buying  raw  materials  from  which 
goods  are  manufactured  and  sold  at 
a  profit,  the  amount  so  expended 
must  be  charged  against  or  deducted 
from  receipts  before  the  amount  of 
any  profits  can  be  arrived  at  Am- 
monia Soda  Co.,  Ltd.  v.  Chamberlain, 
tl918]  1  Ch.  266. 

ee.  Dovey  v.  Cory,  tlSOl]  A.  G 
477,  6  BRC  179;  Bond  v.  Barrow  Hte- 
matlte  Steel  Co.,  [1902]  1  Ch.  868, 
885    366. 

"The  real  question  for  determlna* 
tlon,  therefore,  is  whether  there  are 

?roflta  available  for  distribution,  and 
his  is  to  be  answered  according  to 


the  circumstances  of  each  particular 
case,  the  nature  of  the  company,  and 
the  evidence  of  competent  witnesses." 
Per  Faiwell,  J.  in  Bond  v.  Barrow 
Haematite  Steel  Co.,  supra. 

"I  do  r.ot  understand  his  Lordship 
to  be  laying  down  a  general  and  uni- 
versal rule  that  In  every  company 
fixed  capital  may  be  sunk  and  lost, 
but  that  there  are  companies  In  which 
that  may  be  the  case.  Per  Harwell, 
J.  In  Bond  V.  Barrow  Haematite 
Steel  Co.,  supra  [in  discussing  Veneer 
V.  General,  etc.,  Inv.  Trust,  [18941  8 
Ch    2391 

67.  V.  S.— Main  V.  Hills,  1«  F.  Caai 
Ko.  8,974,  6  Blss.  98.  s 

Conn. — Russell  v.  Bristol,  49  Conn. 
251. 

Oa. — Crawford  v.  Roney,  180  Oa. 
516,  61  S  117;  Mangham  v.  SUte,  11 
Qa.  A.  440,  75  SE  608. 

Mass. — Phillips  v.  Eastern  R.  Co., 
138    Mass.   122. 

Mo. — Coleman  v.  Booth,  268  Mo.  64. 
186  SW  1021;  Shields  v.  Hobart,  172 
Mo.  491,  72  SW  669,   95  AmSR  529. 

N.  J. — Whlttaker  v.  Amwell  Nat. 
Bank,  62  N.  J.  Eq.  400,  404,  29  A  203: 
Park  V.  Grant  Locomotive  Works,  40 
N.  J.  Eq.  114,  3  A  162  [aff  46  N.  J. 
Eq.  244  mem,   19  A  621  mem]. 

N.  Y. — Equitable  L.  Ins.  Soc.  ▼. 
Union  Pac.  R.  Co.,  212  N.  T.  360,  10» 
NE  92,  LRA1916D  1052:  Hutchinson 
V.  Curtiss,  46  Misc.  484,  92  NTS  70. 

Pa. — Cornell  v.  Seddlnger,  237  Pa. 
389.  86  A  446. 

"The  capital  Invested  by  corpora^ 
tlons  is  all  that  creditors  have  for 
their  protection.  The  legislature, 
which  creates  them  and  gives  them 
favors  which  individuals  do  not  have, 
imposes  upon  them  the  necessity  of 
maintaining  their  capital  to  its  max- 
imum value  before  they  can  reap  any 
benefit  from  the  venture."  Whlttaker 
v.  Amwell  Nat.  Bank,  supra. 

Turmmut  ■mhM*  oanftel  Impaized 
rmerally  see  Infra  (  1216. 

68. rMlller  V.  Bradlsh,  69  Iowa  278, 
28  NW  694. 

69.  Excelsior  Water,  etc.,  Co.  ▼. 
Pierce,  90  Cal.  131,  27  P  44. 

70.  See  statutory  provisions;  and 
Davenport  v.  Lines,  72  Conn.  118,  44 
A  17 ;  Childs  T.  Krey,  199  Mass.  852, 
85  NB  442. 

71.  Lee  v.  Neuchatel  Asphalte  Co., 
41  Ch.  D.  1.  But  see  Bond  v.  Barrow 
Hematite  Steel  Co..  [1902]  1  Ch. 
363,  367  (where  it  was  said  that  the 
decision  in  Lee  v.  Neuchatel  Asphalte 


ramed  in  Its  Use.  Where  the  tangible  property  of  a 
corporation  is  from  its  very  nature  subject  to  a  con- 
tinuing waste  and  depreciation,  dividends  may  be 
paid  out  of  profits  without  providing  for  a  sinking 
fund  to  meet  such  depreciation.'^  Hence,  a  mining 
corporation  is  not  to  be  considered  as  havii^  dis- 
tributed its  capital  stock  among  the  stockholders 
because  dividends  are  made  out  of  the  net  proceeds 
of  its  operations,  without  any  deduction  being  made 
for  the  decrease  in  value  of  the  mine  by  reason  of 
the  taking  out  of  its  deposits.'^  And  the  same  prin- 
ciple applies  to  eorporations  organized  for  the  pur- 
pose of  utilizing  other  kinds  of  properties  whieh 
can  be  used  only  by  consumption,  such  as  oil  wells," 
quarries,'*  a  lease,'*  or  a  patent."  A  mining  com- 
pany, however,  csinnot  declare  a  dividend  out  of  the 
proceeds  of  a  sale  of  its  mine  nor  any  part  thereof," 
nor  can  a  company  lawfully  seU  oil,  placed  in  tanks 
before  the  formation  of  the  company,  as  a  part  of  the 
assets  which  made  up  the  capital  stock  of  such  com- 
pany, and  declare  a  dividend  out  of  the  proceeds." 

[l  1215]  6.  Determination  of  Net  or  Snrplns 
Proflta— a.  Net  or  Surplus  Profits  Defined.  The 
terms  "net  profits"  or  "surplus  profits"  may  be 
defined  as  what  remains  after  deducting  from  the 
present  value  of  all  the  assets  of  a  corporation  the 
amount  of  all  liabilities,  including  the  capital  stock," 
in  other  words,  that  which  remains  as  the  clear  gain 

Co.,  41  Ch.  D.  1,  was  not  a  holding 
that  as  a  universal  rule  "no  company 
owning  wasting  property  need  ever 
create  a  depreciation  fund,"  but  that 
nothing  more  was  declar'ed  than  tbe 
particular  proposition  that  some  com- 
panies with  wasting  assets  need  have 
no  depreciation  fund). 

79.  Excelsior  Water,  etc.,  Co.  v. 
Pierce,  90  Cal.  131,  140,  27  P  44;  Feo. 
V.  Roberts,  166  N.  Y.  686,  61  NE  29J: 
Boothe  V.  Summit  Coal  Mln.  Co.,  55 
Wash.  167,  104  P  207,  19  AnnCas  1265; 
Lee  V.  Neuchatel  Asphalte  Co..  41  Ch. 
D.  1. 

"This  Inhibition,  however,  did  not 
extend  to  the  net  proceeds  of  Its 
mining  operations;  for  a  mining  cor- 
poration, like  any  other  corporation 
organized  for  the  purpose  of  utilizlnf 
a  wasting  property  ...  is  not  deemed 
to  have  divided  its  capital  merely  be- 
cause it  has  distributed  the  net  pro- 
ceeds of  Its  mining  operations,  al- 
though the  itecessary  result  Is  that 
so  much  has  been  subtracted  from 
the  substance  of  Its  estate."  Excelsior 
Water,  etc.,  Co.  v.  Pierce,  supra. 

73.  Van  Vleet  v.  Evangeline  Oil 
Co..  129  La.  406,  66  S  348. 

'^Hiere  mines,  oil  wells,  quarries, 
etc.,  become  exhausted  by  the  work- 
ing of  them,  and  thus  cease  to  be 
assets  of  the  corporation  owning 
them.  It  win  not  become  necessary 
for  the  board  of  directors  to  set  aside 
the  funds  for  the  purpose  of  pur- 
chasing other  mines,  wells,  quarries, 
etc."  Van  Vleet  v.  Evangeline  OH  Co., 
supra. 

Tib  Lee  v.  Neuchatel  Aaphalte  Co., 
41  Ch.  D.  1. 

75.  G!x£e1slor,  etc..  Water  Co.  v. 
Pierce,  90  Cal.  181,  27  P  44:  Lee  v. 
Neuchatel  Asphalte  Co.,  41  Ch.  D.  1. 

76.  Excelsior,   etc..    Water   Co.  v. 


Pierce,  90  Cal.  181,  27  P  44;  Mellon  v. 
Mississippi  Wire  Olass  Co.,  77  N.  J. 
EqT  498,  78  A  710. 

77.  Davis  v.  Flagstaff  Silver  Uln. 
Co„  2  Utah  74. 

TiB.  Van  Vleet  v.  Evangeline  Oil 
Co..  129  La.  406.  66  S  848. 

7».  Conn. — Russell  v.  Bristol,  4> 
Conn.  261. 

Ga. — Crawford  v.  Roney,  ISO  0«. 
616.  61  SE  117. 

Mo.— <3oIeman  v.  Booth,  268  Mo.  M. 
186  SW  1021;  Shields  v.  Hobart,  171 
Mo.  491.  72  SW  669,  95  AmSR  629. 

N.  J.— Hyams  v.  Old  Dominion 
Copper  Mln..  etc.,  Co.,  82  N.  J.  Eq.  507, 
89   A  37    [aff  83  N.  J.  Eq.  705.  »>  A 
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of  a  corporation,  after  dedneting  from  its  income  all 
the  expenses  incurred  and  losses  sustained  in  the 
conduct  and  prosecution  of  its  business.'"  Hence  a 
dividend  is  lawful,  if,  at  the  time  of  its  declaration 
and  payment,  the  corporation  is  solvent  or  has  assets 
in  excess  of  the  amount  of  its  debts  and  capital 
stock.*^  And  it  makef  no  difference  whether  such 
surplus  assets  have  been  carried  on  the  books  of  the 

S88];  Ooodnow  ▼.  American  Writing 
Paper  Co:,  73  N.  J.  Bq.  692,  694.  69 
A  1014.  1 

N.  T. — ^Eaultable  ti.  Assur.  Soc.  v. 
Union  Pac.  R.  Co^  212  N.  T.  $80,  106 
XE  92,  LRA1915D  1052:  Roberts  v. 
Roberts-Wicks  Co.,  184  N.  T.  257,  77 
XE  13.  112  AmSR  807.  >  L.RANS  1034, 
6  AnnCas  21S;  WilTlama  v.  Western 
Union  Tel.  Co..  93  N.  T.  162. 

Wash. — Northern  Bank,  etc.,  Co.,  v. 
Day.  83  Wash.  296,  145  P  182;  Lants 
V.  Moeller.  76  Wash.  429,  186  F  687, 
SO  LRANS  68. 

"The  Question  usually  is,  whether 
or  not  there  would  remain  a  net  In- 
crease upon  the  orlerlnal  investment, 
after  deductlne  from  the  assets  of 
the  company  all  present  debts  and 
making  provision  for  future  or  con- 
tlngrent  claims.  .  .  .  Future  contin- 
{rent  claims  against  the  corpora- 
tion must  be  reduced  to  their  present 
value,  in  order  to  determine  the  net 
Kain  upon  the  capital  invested." 
Crawford  v.  Roney,  130  Qa.  515.  518, 
61  SB  117  [quot  1  Morawetz  Pri- 
vate Corp.   (2d  ed.)   J{  438,  439]. 

"Dividends  can  only  be  properly 
declared  from  the  profits  over  and 
above  the  capital  stock  and  the  debts 


corporation  as  snrplus,  or  as  s^rregated  assets,  or  iii 
a  special  fund  account,  or  otherwise."'  Dividends 
may  be  paid  from  surplus  accumulated  out  of  profits 
of  previous  years,  although  there  has  been  no  actual 
profits  for  the  year  in  which  dividends  are  paid.** 
The  actual  value  of  the  assets  with  which  the  corpora- 
tion began  business  is  to  be  deducted  and  not  the 
nominal  share  capital,"*  and  the  business  of  a  eor- 


of  the  company.  Williams  v.  West 
em  Union  Tel.  Co..  98  N.  T.  162;  Barry 
V.  Uerchants'  Exch.  Co.,  1  Sandf.  Ch. 
(N.  T.)  280,  307."  Shields  v.  Hobart, 
172  Mo.  491,  617,  72  8W  669,  95  AmSR 
629. 

80.  Farrell  v.  Garfleld  Min..  etc., 
Co.,  49  Colo.  159,  111  P  839;  Belfast, 
etc.,  R.  Co.  V.  Belfast,  77  Me.  445,  1 
A  362;  Park  v.  Grant  Iiocomottve 
Works,  40  N.  J.  Eg.  114,  121,  8  A  162 
[aflr  45  N.  J.  Ed.  244  mem,  19  A  621 
mem];  Hutchinson  v.  Curtiss,  46  Misc. 
484.  92   NTS  70. 

"The  words  "net  profits'  define  them- 
selves. They  mean  what  shall  re- 
main, as  the  clear  gains  of  any  bus- 
iness venture,  after  deducting  the 
capital  invested  in  the  business,  the 
expenses  incurred  in  its  conduct,  and 
the  losses  sustained  in  its  prosecu- 
tion." Park  v.  Qrant  Locomotive 
Works,  supra. 

[a]  Otiwr  a««attloas<— (1)  "The 
term  'profits'  out  of  which  dividends 
alone  can  properly  be  declared,  de- 
notes what  remains  after  defraying 
every  expense.  Including  loans  fall- 
ing due.  as  well  as  the  Interest  upon 
such  loans."  Mobile,  etc.,  R.  Co.  v. 
Tennessee.  158  U.  S.  486,  497,  14 
set  968,  38  I.,  ed.  793;  Frlcke  v. 
Angremeler,  63  Ind.  A.  140,  101  NE 
329,  332:  Thomas  V.  Matthews,  94  Oh. 
St.  32,  56,  118  NB  669,  I,RA1917A 
1068.  To  same  effect  St  John  v.  Brie 
R.  Co..  21  F.  Caa  No.  12,  226,  10 
Blatchf.  271  [aff  22  Wall.  (U.  S.) 
13S,  22  li.  ed.  743];  Cochrane  v.  Inter- 
state Packing  Co.,  139  Minn.  462,  167 
irw  111.  (2)  "What  is  left  after  pay- 
inf7  current  expenses  and  interest  on 
debt  and  everything  else  which  the 
stockholders,  i)referred  and  common, 
as  a  body  corporate,  are  liable  to 
pay."  Warren  v.  King,  108  U.  S.  389, 
398.  2  set  789.  27  L.  ed.  769.  (3) 
"The  difference  between  the  pre- 
sent value  of  all  the  corporate  as- 
sets and  the  amount  of  all  losses,  ex- 
penses, other  charges  and  liabilities, 
including  the  capital  stock,  constl- 
■tntes  net  earnings  for  the  purpose  of 
dividends."  Mangham  v.  State,  11  Oa. 
A.  440,  76  SE  608.  (4)  "Excess  of  re- 
ceipts over  expenditures."  Connolly 
V.  Davidson,  16  Ml«n.  519,  2  AmR  154. 
(6)  "Al)OUt  "net  profits'  there  is  no 
dlfllciilty.  It  is  the  sum  divisible 
.  .  .  after  discharging  or  making 
provision  for  every  outgoing  properly 
chargeable  against  the  period  .  .  , 
for  which  the  profits  are  calculated." 


Olasier  v.  Rolls,  42  Ch.  D.  4S6.  453. 
(6)  "In  a  general  sense,  net  earn- 
ings ara  the  gross  receipts  less  the 
expenses  ...  to  earn  such  re- 
ceipts." Belfast,  etc.,  R.  Co.  v.  Bel- 
fast. 77  Me.  445,  462,  1  A  862. 

[b]  Bzpsadltorss  la  the  orlgiaal 
coBStmction  and  aaulpinent  of  the 
works  of  a  corporation  (1)  are  prop- 
erly charged  to  capital,  and  not  to 
net  earnings.  U.  S.  v.  Central  Pac. 
R.  Co.,  99  IT.  S.  499,  25  L.  ed.  287; 
U.  S.  V.  Kansas  Pac.  R.  Co.,  99  U. 
S.  455,  25  L.  ed.  289;  Union  Pac.  R. 
Co.  V.  V.  S.,  99  U.  S.  402.  420,  25 
Ii.  ed.  274;  Erie  v.  Erie  Gas,  etc., 
Co.,  78  Kan.  348,  97  P  468.  (2)  "As 
a  general  proposition,  net  earnings 
are  the  excess  of  the  gross  earnings 
over  the  expenditures  defrayed  in 
producing  them,  aside  from,  and  ex- 
clusive of,  the  expenditure  of  capi- 
tal laid  out  in  constructing  and  equip- 
ping the  works  themselves."  union 
Pac.  R.  Co.   v.   U.   S.r'supra. 

81,  U.  S. — Bowers  v.  Post,  209 
Fedk  660  [aft  220  Fed.  1006,  135  CCA 
665];  Schell  v.  Alston  Mfg.  Co.,  149 
Fed.  439;  Mackintosh  v.  Flint.,  etc., 
R.  Co.,   34   Fed.    582. 

Conn. — Unloh,  etc..  Trust  Co.  y. 
Taintor,  86  Conn.  452,  83  A  697;  Stam- 
ford Trust  Co.  V.  Yale,  etc.,  Mfg. 
Co.,  83  Conn.  43,  75  A  90;  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141_ 

Del.— Bryan  v.  Alkin,  82  A  817. 

111. — Alsop  V.  DeKoven,  107  111.  A. 
190  [aff  205  III.  309,  68  NB  830,  63 
LRA  587]. 

Me. — Belfast,  etc..  R.  Co.  ▼.  Bel- 
fast, 77  Me.  445,  1  A  362. 

Masa — Fall  River  Gas  Works  Co. 
V.  Gas,  etc.,  Comrs.,  214  Mass.  529, 
102  NE  475;  Gray  v.  Hemenway,  212 
Mass.  239,  98  NE  789;  Rand  v.  Hub- 
bell.  115   Mass.   461.  15  AmR  121. 

N.  H. — Grafton  Electric  Light,  etc., 
Co.  V.  State.  77   N.   H.   539,   94  A  193. 

N.  J. — Hyams  v.  Old  Dominion  Cop- 
per MIn.,  etc.,  Co..  82  N.  J.  Eq.  607, 
89  A  37  [aff  83  N.  J.  Eq.  705.  92  A 
588];  Bassett  v.  V.  S.  Cast  Iron  Pipe, 
etc^  Co.,  74  N.  J.  Eq.  668,  70  A  929 
[arr  75  N.  J.  Eq.  539.  73  A  514];  Good- 
now  V.  American  Writing  Paper  Co., 
73  N.  J.  Eq.  693.  69  A  1014;  Park  v. 
Grant  Locomotive  Works,  40  N.  J. 
Eq.  114,  3  A  162  [aff  46  N.  J.  Eq. 
244  mem.  19  A  621  mem], 

N.  T. — Equitable  L.  Assur.  Co.  ▼. 
Uni4n  Pac.  R.  Co.,  212  N.  T.  360, 
106  NE  92,  LRA1915D  1052;  Wil- 
liams V.  Western  Union  Tel.  Co.  93 
N.  Y.  162;  Russell  v.  American  Gas, 
etc.,  Co..  152  App.  Dlv.  138.  136  NTS 
602;  Peo.  V.  Glynn,  130  App.  Dlv. 
332.  114  NTS  460  [aff  198  N.  T.  605, 
92  NB  1097]. 

N,  C— 'WWtioo*  T.  Alexander.  180 
N.  C.  465.  76  SE  538;  Lancaster  Trust 
Co.  v.  Mason.  162  -N.  C.  660,  68  SE 
235,   136   AmSR   851. 

Pa. — Rose  v.  Barclay,  191  Pa  B94. 
48  A  385,  45  LRA  892;  Allegheny  v. 
Pittsburg,  etc.,  R.  Co..  179  Pa.  414, 
38  A  181;  Rarn's  Apn..   28  Pa.   368. 

Wash. — Northern  Bank,  etc.,  Co.  v. 
Dav.  88  Wash.  296.  145  P  182;  Lantz 
V.  Moeller.  78  Wash.  429.  136  P  687, 
50    LRANS   BR. 

Wis. — Soehnleln  v.  Soehnleln,  146 
Wis.   330.    ni    NW  739. 

Eng. — Lubbock  v.  British  Bank  of 
South  America.  ri892]   2  Ch.  198. 

[al  Xnl*  applied. — A  railroad  cor- 
poration may  purchase  all  the  stock 
of  another  railroad  out  of  surplus 
and  declare  a  dividend  payable  in 
shares  of  such  other  railroad.  Union, 
etc..  Trust  Co.  v.  Taintor,  86  Conn. 
462.  83  A  697. 

[b]  Zllnstratlons.— (1)  Where  a 
company  with  a  paid  up  capital  of 


£500,000  sold  part  of  its  undertaking 
for  £876,000,  and  after  deducting  the 
paid  up  capital  and  all  other  liabil- 
ities there  remained  a  net  balance  of 
£205,000,  It  was  held  that  the  £205,- 
000  was  pr,ofit  which  the  directors 
might,  after  appropriating  to  the  re- 
serve f^nd  so  much  as  they  thought 
proper,  distribute  the '  remainder  as 
dividends.  Lubbock  v.  British  Bank 
of  South  America,  [1892]  2  Ch.  198. 
(2)  If  the  assets  of  a  corporation 
exceed  its  debts  and  the  amount  of 
the  capital  stock,  the  excess  can  be 
applied  by  the  stockholders  in  pay- 
ment of  subscriptions  to  an  excreasa 
of  capital  stock.  Lantz  v.  Moeller,  76 
Wash.  429,  136  P  687,  60  LRANS  68. 
[c]  The  ovxtMag  sqaipiaeiit  of 
a  ndna,  although'used  to  work  a  wast- 
ing property,  is  nevertheless  properly 
treated  as  having  a  value  as  an  as- 
set. Hyams  v.  Old  Dominion  Copper 
Min.,  etc.,  Co.,  82  N.  J.  Eq.  507.  89 
A  37  [aff  83  N.  J.  Eq.  705,  92  A  588]. 

82.  Hyams  v.  Old  Dominion  Copper 
Mln.,  etc.,  Co.,  82  N.  J.  Eq.  507.  89' 
A  37  [afr  83  N.  J.  Eq.  705,  92  A  588}.; 
Bassett  V.  U.  S.  Cast  Iron  Pipe,  etc., 
Co.,  74  N.  J.  Eq.  668,  70  A  929  [aff 
76  N.  J.   Eq.   639,   73  A  614]. 

[a]  ninstration.'  If  a  certain 
fund  denominated  on  the  books  of  a 
corporation  as  "reserve  for  additional 
working  capital"  is  in  fact  never 
used  in  the  business  of  the  company 
and  is  merely  invested  in  securities, 
such  fund  does  not  thereby  lose  its 
character  as  surplus  assets,  and  may 
be  distributed  by  the  directors  as 
dividends,  although  by  statute  the 
function  of  fixing  the  amount  of  the 
"working  capital'  to  be  retained  in 
the  business  is  primarily  that  of  the 
stockholdera  Bassett  v.  XT.  S.  Cast 
Iron  Pipe,  etc.,  Co..  74  N.  J.  Bq. 
868,  70  A  929  [aff  76  N.  J.  Eq.  639,  73 
A  514]. 

83.  Beers  v.  Bridgeport  Spring  Co., 
42  Conn.  17;  Murray  v.  Beattie  Mfg. 
Co.,  79  N.  J.  Eq.  322,  82  A  1038  liSC 
79  N.  J.  Eq.  648,  82  A  1047  (rev  79 
N.  J.  Eq.  604.  82  A  1038)];  Williams 
V.  Western  Union  Tel.  Co..  98  N.  T. 
162;  Mills  V.  Northern  B.  Co.,  L.  R. 
5  Ch.  621. 

8^  Washburn  v.  National  Wall- 
Paper  Co.,  81  Fed.  17,  26  CCA  812; 
Tapscott  V.  Mexican,  etc..  Land  Co., 
153  Cal.  664.  96  P  271;  Excelsior 
Water,  etc.,  Co.  v.  Pierce,  90  Cal.  131, 
27  P  44;  Goodnow  v.  American  Writ- 
ing Paper  Co.,  72  N.  J.  Eq.'645,  650, 
66  A  607  [aff  73  N.  J.  Bq.  692,  69  A 
1014]. 

'"If  all  the  assets  for  which  the 
stock  was  issued  still  remain  in  the 
possession  of  the  company,  or  such 
of  them  as  may  have  been  exhausted 
replaced,  either  in  kind  or  with 
money,  to  the  extent  of  their  real 
value,  a  dividend  ascertained  by  re- 
serving for  capital  the  actual  cost  of 
the  assets  for  which  the  stock  was 
i.<tsued,  they  being  still  in  posses- 
sion, is  not  a  dividing  of  the  capi- 
tal of  the  corporation,  forbidden  by 
our  act"  Per  Bergen,  V.  C,  in  Good- 
now V.  American  writing  Paper  Co., 
supra 

[a]  xnoatratioBa. — (1)  A  corpora- 
tion which  has  become  indebted  by 
acquiring  its  property  encumbereo 
by  debts  and  by  making  permanent 
improvements  thereon  may  declare 
dividends  out  of  the  net  proceeds 
of  the  businesa  without  first  paying 
the  whole  of  such  debts.  Excelsior 
Water,  etc..  Co.  v.  Pierce.  90  Cal.  131, 
27  P  44.  (2)  An  Injunction  will  not  bo 
granted  to  restrain  the  payment  of  a 
dividend  by  a  corporation,  whose 
stock  was  originally  issued  for  over- 
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poration  is  to  ba  viewed  as  a  unit  in  distennining  1  inquiry  and  examination  ia  not  sufficient  to  validate 

a  dividend  which  has  been  paid  ont  of  capital.**  And 
whether  the  assets  of  a  corporation  were  so  valned 
is  not  a  question  to  be  determined  by  the  board  of 
directors  of  a  corjwration,**  nor  by  a  majority  of  its 
stoftkholders;""  hence  a  finding  by  the  directors  of  a 
corporation  that  certain  dividends,  although  in  fact 
paid  out  of  capital,  were  declared  fairly  and  in  good 
faith,  in  the  light  of  what  was  known  and  believed  at 
the  time  they  were  declared,  and  a  subsequent  ratifi< 
cation  of  such  finding  by  a  majority  of  the  stock- 
holders do  not  validate  the  payment  of  such, 
dividends.*^ 

[(  1217]  c.  Depreciation,  Maintenance,  Upkeep, 
Repairs,  and  Taxes.*'  In  valuing  the  assets  of  a 
corporation  for  the  purpose  of  ascertaining  the  net 
profits,  a  deduction  must  be  made  for  depreeiation,** 


whether  or  not  there  are  net  profits.*" 

[$  1216]  b.  Validity  of  Dividend  to  Be  Deter- 
fnined  in  Light  of  Time  of  Declaration.  In  deter- 
mining whether  dividends  were  lawfully  made,  the 
transaction  must  be  viewed  in  the  light  of  the  time 
of  its  occurrence,  and  if  net  or  surplus  profits  existed 
at  that  time,  the  payment  of  the  dividend  is  not 
rendered  unlawful  by  the  subsequent  insolvency  of 
the  corporation,"  and  if  the  assets  of  a  corporation 
are  valued  honestly  and  fairly  in  view  of  all  the  facts 
known  at  the  time  of  the  declaration,  a  dividend  is 
not  rendered  unlawful  by  the  fact,  that  such  assets 
subsequently  prove  to  be  worth  less  than  the  valua- 
tion placed  upon  them."  But  mere  ignorance  of  facts 
showing  the  true  condition  of  the  assets  of  a  corpora- 
tion which  could  have  been  ascertained  by  reasonable 

valued  property  on  the  ground  that 
such  overvaluation  should  first  be 
earned  and  the  difference  between  the 
nominal  value  for  which  the  shares 
were  Issued  and  the  actual  value  of 
the  property  received  extinguished, 
before  any  surplus  applicable  to  the 

Siyment  of  dividends  could  exist, 
oodnow  v.  American  Wrltlner  Paper 
Co.,  72  N.  J.  Eq.  645,  66  A  607  [afl 
73   N.   J.    Eq.   692,   69   A   1014]. 

85.  New  York,  etc.,  R.  Co.  v. 
Nlckals,  119  U.  S.  296,  308,  7  SCt  209. 
'80  L.  ed.  363;  Foster  v.  New  Trinidad 
Lake  Asphalt  Co.,  Ltd..  [1901]  1  Ch. 
208,  70  L.  J.  Ch.  123,  126.  1  BRC  959. 

"The  materials  for  the  computation 
of  Its  net  earnings  In  any  particular 
year  were  to  be  derived  from  all  of 
Its'  operations,  viewing  its  business 
as  a  unit,  and  not  from  any  part  of 
Its  operations."  New  York,  etc.,  R. 
Co.   V.  Nlckals,  supra. 

"If  I  rightly  appreciate  the  true 
effect  of  the  decisions,  the  question  of 
what  is  profit  available  for  dividend 
depends  upon  the  result  of  the  whole 
accounts  (capital  as  well  as  profit 
and  loss)  fairly  taken  for  the  year: 
and  although  dividends  may  be  paid 
out  of  earned  profits  In  proper  cases, 
even  where  there  has  been  a  deprecia- 
tion of  capital,  I  do  not  think  that 
a  realized  accretion  to  the  estimated 
value  of  one  item  of  the  capital  as- 
sets can  be  deemed  to  be  a  profit 
divisible  among  the  shareholders 
without  reference  to  the  result  of  the 
whole  accounts  fairly  taken."  Poster 
v.  New  Trinidad  Lake  Asphalt  Co., 
supra. 

86.  Reid  V.  Eatonton  Mfg.  Co.,  40 
Ga.  98,  2  AmR  583;  Tradesmen  Pub. 
Co.  v.  KnoxvUle  Car  'Wheel  Co.,  95 
Tenn.  634,  32  SW  1097,  49  AmSR  943. 
81  LRA  693;  Northern  Bank,  etc.,  Co. 
V.  Day,  83  'Wash.  296,  145  P  182. 

"The  conduct  of  the  directors  is 
to  be  Viewed  in  the  light  of  the  finan- 
cial status  of  the  company  at  that 
period,  and  Is  not  to  be  determined  by 
its  ultimate  Insolvency,  precipitated, 
doubtless,  by  the  universal  paralysis 
of  business  then  prevailing  through- 
out the  country."  Per  McAIIster,  J., 
In  Tradesmen  Pub.  Co.  v.  Knoxville 
Car  'Wheel  Co.,  95  Tenn.  634,  666,  32 
SW  1097.   49  AmSR  943,  31   LRA  693. 

[a]     ninatratlon A  dividend  paid 

at  a  time  when  a  corporation  was 
solvent  Is  not  unlawful,  although  the 
company  Is  reduced,  subsequently,  by 
the  burning  of  Its  factory,  during  the 
Civil  'War,  by  General  Sherman's 
army,  and  other  causes,  to  a  state  of 
hopeless  insolvency.  Reid  v.  Eaton- 
ton  Mfg.  Co.,  40  Ga.  98.   2  AmR  663. 

l>fxmi]uMon  of  liability  ott 
Directors  see  infra  XIII,  T>. 
Stockholders  see  Infra  i  1501. 

87.  U.  S. — Main  v.  Mills,  16  F. 
Cas.  No.  8.97  4,  6  Hiss.  98. 

Mich. — Quinn  v.  Qulnn  Mfg.  Co., 
167  N'W  898. 

S.  D. — Priv'at  V.  Grand  Bay  Land 
Co..  171  N'W  327. 

_  'Wash. — Northern  Bank,  etc.,  Co.  V. 
Day,  83  Wash.  296,  145  P  182. 

Bng. — Dovey  v.   Cory,    [1901]  A.  C 


477,    6    BRC    179;    In    re    Mercantile 
Trading  Co.,   L.   R.    4  Ch.    475. 

[a]  "The  proper  Inaolrr  is,  'Would 
a  sagacious,  prudent  Danker,  in  the 
light  of  all  the  facts  disclosed  to 
you  in  the  evidence,  have  considered 
.  .  .  persons  whose  names  appear 
in  the  testimony  as  debtors  of  the 
bank,  as  solvent,  and  the  ~  debts  of 
the  bank  against  them  as  good  and 
collectible  at  the  time  those  dividends 
were  made?"  Main  v.  Mills,  16  F. 
Cas.  No.  8.974,  6  Blss.  98,  102.       • 

[b]  lUnatmtloiUi. — (1)  A  dividend 
paid  by  a  company,  formed  for  the 
purpose  of  running  the  blockade  dur- 
ing the  Civil  War,  upon  a  balance 
sheet  in  which  a  debt  due  from  the 
confederate  government,  and  cotton 
in  the  confederate  states,  were  car- 
ried at  the  full  nominal  value  Is  not 
rendered  unlawful  by  the  subsequent 
failure  of  the  company,  caused  by  the 
termination  of  the  Civil  'War  and  the 
success  of  the  federal  government, 
the  cotton  of  the  company  In  the  con- 
federate states  being  on  that  account 
destroyed  or  captured,  and  the  debt 
due  from  the  confederate  govern- 
ment turning  out  worthless.  In  re 
Mercantile  Triding  Co.,  L.  R.  4  Ch. 
475.  (2)  A  stock  dividend  is  not 
shown  to  have  been  made  In  bad  faith 
by  reason  of  the  fact  that  the  com- 
pany, a  year  and  a  half  later,  failed, 
where  at  the  time  the  dividend  was 
declared  the  company  was  doing  a 
good  business,  was  in  good  condition, 
a  necessity  ejtlsted  for  increasing  the 
capital  stock,  and  no  other  fact  ap- 
peared to  Indicate  that  the  stockhold- 
ers were  not  honest  in  the  belief  that 
the  undivided  profits  exceeded  the  par 
value  of  that  portion  of  the  increase 
which  was  distributed  as  the  stock 
dividend.  Northern  Bank,  etc.,  Co. 
v.   Day,    83   Wash.   296,    145    P    182. 

tc]  Bvldmca. — (1)  In  an  action  to 
recover  dividends  declared  by  defen- 
dant corporation,  the  Issue  being 
whether  there  was  a  "surplus  profit 
arising  from  the  business,"  which 
would  support  the  declaration  of  a 
dividend  under  Rev.  Codes  (1919)  S 
8789,  evidence  as  to  the  future  value 
of  lands  which  had  been  taken  back 
by  the  corporation  from  its  pur- 
chasers was  immaterial,  and  properly 
excluded.  Prlvat  v.  Grand  Bay  Land 
Co.,  (S.  D.)  171  NW  327.  (2)  In  an 
action  to  recover  dividends  declared 
by  defendant  corporation,  the  issue 
being  whether  there  was  a  "surplus 
profit  arising  from  the  business," 
which  would  support  the  declaration 
of  a  dividend  under  Rev.  Codes 
(1919)  5  8789,  testimony  as  to  what 
two  promoters  paid  for  lands  pur- 
chased for  the  corporation,  and  the 
consideration  named  In  the  deeds  to 
the  promoters,  were  admissible. 
Prlvat  V.  Grand  Bay  Land  Co.,  supra. 

88.  Davenport  v.  Lines,  72  Conn. 
118,  44  A  17;  Cornell  v.  Seddlnger,  237 
Pa.  389,  398,  85  A  446;  In  re  County 
Mar.  Ins.  Co.,  L.  R.  6  Ch.  104;  Muni- 
cipal Freehold  L^nd  Co.,  Ltd.  v.  Pol- 
lintrton.  69  L.  J.  Ch.  734. 

"Mere    ignorance    of    facts    which 


they  could  easily  have  ascertained 
cannot  excuse  them  for  the  perfor- 
mance  of  illegal  acts.  In  declaring  div- 
dends  out  of  capital.  It  was  the  duty 
of  the  directors  to  inform  themselves 
as  to  the  actual  condition  of  the  com> 
pany  before  declaring  dividends," 
Cornell  v.  Seddlnger,  supra. 

[a]     Xlliurtratloii'— A     defense     of 

food  faith  is  not  made  out  where 
irectors  of  a  coriporatlon  accepted 
the  report  of  the  treasurer,  wlilch  on 
its  face  called  for  explanation  and 
analysis,  and,  after  seeing  that  It 
purported  to  show  profits,  proceeded 
without  further  Investigation  to  d». 
Clare  dividends.  Cornell  v.  Seddlnger, 
237  Pa.  389,  85  A   446. 

89.  Siegman  v.  Electric  'Vehicls 
Co.,  72  N.  J.  Eq.  403.  66  A  910. 

96.  Siegman  v.  Electric  Vehicle 
Co.,  72  N.  J.  Eq.  403,  65  A  910. 

91.  Siegman  v.  Electric  Vehicle 
Co.,  72  N.  J.  Eq.  403.  408,  66  A  910. 

"While  it  is  a  function  of  the  direc- 
tors of  a  corporation  to  determine 
whether  net  earnings  or  surplus 
exist  applicable  to  the  paymeat  of 
dividends,  they  cannot,  by  an  erron- 
eous determination  of  this  point,  con- 
fer either  upon  themselves  or  upon 
the  corporation  ix>wers  that  by  the 
Corporation  act  are  withheld,  nor 
make  lawful  that  which  the  act  has 
prohibited.  If  this  were  permissible, 
then  by  the  same  logio  a  f»urt  tliat 
is  called  upon  to  pass  on  the  ques- 
tion of  its  Jurisdiction  over  a  given 
subject-matter  might,  by  an  erron- 
eous determination,  enlarge  its  Jur- 
isdiction." Per  Pitney,  J.,  In  Siegman 
V.  Electric  Vehicle  Co„  supra. 

83.  Dellnltloaa  see  Depreciation  18 
C.  J.  784;  Repair  [34  Cyo  l»a6]. 

93.  Indiana  Veneer,  etc.,  Co.  y. 
Hageman,  67  Ind.  A.  668.  106  NE  253: 
Whittaker  v.  Amwell  Nat.  Bank,  62 
N.  J.  Eq.  400,  29  A  208;  Peo.  v.  State 
Tax  Comrs.,  128  App.  Div.  18.  18,  112 
NYS  392  [mod  on  other  g^rounds  19( 
N.  T.  39,  89  NB  681]. 

"The  net  income  of  a  corporation 
for  dividend  purposes  cannot  be  de- 
termined until  all  taxes,  deprecia^ 
tlon,  maintenance  and  up-keep  ex- 
penditures have  been  deducted.  Other- 
wise the  dividend  is  not  paid  from 
the  earnings  but  by  depreciation  of 
the  capital  account.  ...  If  a  cor^ 
poration,  year  after  year,  should  dis- 
tribute its  earnings,  after  deduct- 
ing expenses,  making  no  allowance 
for  taxes  or  the  replacement  or  up- 
keep requirements  of  the  plant,  In 
time  its  entire  capital  would  be  gone 
by  the  payment  of  unearned  divi- 
dends." Peo.  v.  State  Tax  Comrs.. 
supra.  But  see  Eyster  v.  Centennial 
Bd.  of  Finance,  94  U.  S.  600,  603,  24 
L.  ed.  188  (where  Walte,  C.  J., -said: 
"The  public,  when  referring  to  the 
profits  of  the  business  of  a  merchant, 
rarely  ever  take  into  account  the 
depreciation  of  the  buildings  In 
which  the  business  is  carried  on, 
notwithstanding  they  may  have  been 
erected  out  of  the  capital  Invested"). 

[a]  Sai^eolatlon  deflaed "De- 
preciation may  be  defined  as  the  loss 
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as  well  as  the  expenditures  neeessary  for  maintenance 
and  upkeep."*  Taxes  due  must  also  be  deducted." 

[$  1218]  d.  Interest  Charges  and  Debts.  The 
interest  due  on  the  standing,  permanent,  or  funded 
indebtedness  of  a  corporation  must  be  deducted  as 
a  liability,  or  in  other  words,  treated  as  an  expense 
and  charged  against  income,"'  and  the  same  is  true 
of  the  current  and  floating  indebtedness,*'  includ- 
ing discounts  paid  and  interest  due  on  borrowed 
money,  and  sums  due  for  insurance."^  Hence  such 
floating  or  current  debts  need  not  be  actually  paid 
before  a  dividend  can  be  declared.'"  Hence  such 
indebtedness  may  be  funded  or  its  payment  other- 
wise deferred.^  And  a  corporation  may  lawfully 
declare  and  pay  a  dividend,  although  it  does  not 
have  cash  on  hand  sufScient  to  pay  all  its  liabilities.' 
Nor  is  it  necessary  to  apply  the  income  of  a  corpora- 
tion to- the  extinguishment  of  the  principal  of  the 
permanent,  standing,   or  funded   indebtedness.* 

[i  1219]    e.    Money  Due  Bnt  Not  Bealized.    In 

the  valuation  of  the  assets  of  a  corporation,  moneys 

due  but  not  actually  realized  may  be  considered,* 

but  such  assets  must  be  reduced  to  their  present 

in  value  of  some  destructible  prop- 
erty over  and  above  current  repairs." 
Cumberland  TeL.  etc.,  Co.  v.  Liouis- 
Ville,  187  Fed.  6S7,  65S. 


[b]  Viider  a  oontraot  which  pro- 
vides that  all  the  net  proflts  of  a 
company,  after  the  payment  of  taxes, 
Insurance,  and  a  sum  necessary  for 
the  proper  maintenance  of  the  prop- 
erty of  the  company  In  its  original 
condition  and  capacity,  shall  be  dis- 
tributed annually  among  the  stook- 
holders,  the  directors  cannot.  In  ad- 
dition to  the  amounts  necessary  for 
the  purposes  named,  reserve  a  further 
sum  for  depreciation.  Park  v.  Orant 
liOoomotive  Works,  40  N.  J.  B^.  114. 
3  A  162  [aft  45  N.  J.  Eq.  244  mem,  19 
A  621  mem]. 

Cc]  Obaoleacence  aad  IsaOaqnaoy 
as  well  as  depreciation  Is  to  be  con- 
sidered In  valuing  property  for  tax- 
ation. Peo<  V.  State  Tax  Comrs.,  146 
App.  Dlv.  372.  131  NTS  49  [aff  204  N. 
T.  648  mem,  97  KB  1118  mem]. 

M.  U.  S.  V.  Kansas  Pac.  R.  Co., 
99  U.  S.'4S5,  2S  L.  ed.  289;  Cratty  v. 
Peoria  Iaw  Library  Assoc.,  120  III. 
A.  596  [rev  on  other  grounds  219  111. 
B16,  76  NE  707];  Whittaker  v.  An- 
well  Nat.  Bank,  62  N.  J.  Eq.  400,  29 
A  2  03;  Peo.  v.  State  Tax  Comrs.,  128 
App.  Div.  13,  112  NTS  392  [mod  on 
other  grounds  196  N.  T.  39,  89  NB 
581]. 

9S.  WiUcox  V.  Consolidated  Gas 
Co..  212  U.  S.  19,  29  set  192,  53  L.  ed. 
182,  15  AnnCas  1034.  48  LRANS  1134; 
Peo.  V.  Stevens,  203  N.  T.  7.  96  NK 
114;  Peo.  V.  State  Tax  Comrs.,  128 
App.  Dlv.  IS,  112  NTS  392  [mod  on 
other  grounds  196  N.  T.  39,  89  NE 
581]. 

se.  V.  S.— Mobile,  etc.,  R.  Co.  v. 
Tennessee,  153  V.  S.  486,  14  SCt  968, 
38  L.  ed.  793;  New  Tork,  etc.,  R.  Co. 
V.  Nlckals,  119  U.  S.  296,  7  SCt  209, 
30  L,.  ed.  363:  Warren  v.  King,  108  U. 
S.  389,  2  SCt  789,  27  L.  ed.  769;  St. 
John  V.  Erie  R.  Co.,  21  F.  Caa.  No. 
12.226,  10  Blatchf.  271  [aft  22  Wall. 
136,  22  li.  ed.  743].  But  see  Union 
Pac.  R.  Co.  V.  U.  S.,  99  U.  S.  402, 
2S  Li.  ed.  274  (where  It  was  said  that, 
although  Interest  on  the  bonded  in- 
debtedness of  a  company  was  pay- 
able out  of  earnings  before  any  divi- 
dend could  be  made  to  stockholders, 
they  could  not  be  deducted  for  the 
purpose  of  ascertaining  the  "net  earn- 
ings" of  the  road,  as  that  term  was 
used  in  the  contract  between  the 
government  and  the  Union  Pacific 
Railroad). 

Cat. — Excelsior  Water,  etc.,  Co.  v. 
Pierce.  90  Cal.  131,  27  P  44. 

Ind. — Indiana  Veneer,  etc.,  Co.  ▼. 
Hageman,  57  Ind.  A.  668,105  NE  253; 
Frlcke  v.  Angemeler,  53  Ind.  A.  140, 
101   NE    329. 

Iowa. — Hubbard  v.  Weare,  79  Iowa 
678.  44  NW  918. 


Mld-Contlnental 
870,    146    P   1014, 


Kan. — Inscho  v. 
Dev.  Co.,  94  Kan. 
AnnCasl917B  546. 

Ky.— Gratz  v.  Redd,  4  B.  Mon.  178. 

La. — Van  Vleet  v.  Eivangeline  Oil 
Co.,  129  La.  406,  56  S  848. 

Me. — Belfast,  etc..  R.'  Co.  v.  Bel- 
fast, 77  Me.  445,  1  A  362. 

Minn. — Cochrane  v.  Interstate 
Packing  Co.,  139  Minn.  452,  167  NW 
111. 

Oh. — ^Thomas  v.  Matthews.  94  Oh. 
St.  32,  118  NE  669.  LRA1917A  1068. 

Eng.^-Corry  v.  Londonderry,  etc., 
R.  Co.,  29  Beav.  263,  64  Reprint  628. 

ST.  U.  8.— Mobile,  etc,  R.  Co.  v. 
Tennessee,  163  U.  S.  486.  14  SCt  968, 
88  Ii.  ed.  793:  Warren  v.  King,  108 
V.  a.  389,  2  set  789,  27  L.  ed.  769; 
St.  John  V.  Erie  R.  Co.,  21  F.  Cas. 
No.  12,226,  10  Blatchf.  271  [aft  22 
Wall.  136,   22  L.  ed.  743]. 

Ind. — Indiana  Veneer,  etc.,  Co.  v. 
Hageman,  57  Ind.  A.  668,  105  NE  253; 
Frlcke  v.  Angemeler,  63  Ind.  A.  140, 
101  NE  829. 

Iowa.— Hubbard  v.  Weare,  79  Iowa 
678.  44  NW  915. 

La. — ^Van  Vleet  v.  Evangeline  Oil 
Co.,  129  La.  406,  56  S  343. 

Me. — Belfast,  etc..  R.  Co.  v.  Bel- 
fast, 77  Me.  446,  1  A  362. 

Oh. — Thomas  v.  Matthews,  94  Oh. 
St.   32,   118  NE   669,  LRA1917A   1068. 

98.  Indiana  Veneer,  etc.,  Co.  v. 
Hageman,  67  Ind.  A.  668,  106  NE 
268;  Hubbard  v.  Weare,  79  Iowa  678, 
44  NW  916. 

99.  See  cases  Infra  notes  1,  2. 
1.     Belfast,  etc.,  R.-  Co.  v.  Belfast, 

77  Me.  446,  458,  1  A  362;  O'Shlelds  v. 
Union  Iron  Fdy.  Co.,  93  S.  C.  393, 
76  SB  1098;  Mills  v.  Northern  R.  Co., 
L.  R.  6  Ch.  621. 

"But  it  does  not  necessarily  follow 
that  debts  should  flrat  be  wholly  paid, 
before  a  declaration  of  dividends, 
merely  because  they  are  of  a  floating 
character.  It  may  be  that  it  would 
be  reasonable  and  proper  to  convert 
such  liabilities  into  a  funded  debt." 
Per  Peters,  C.  J.,  in  Belfast,  etc.,  R. 
Co.   V.    Belfast,    supra. 

B.  Miller  v.  Bradish,  69  Iowa  278, 
28  NW  594. 

3.  Excelsior  Water,  etc.,  Co.  v. 
Pierce,  90  Cal.  181.  27  P  44;  Inscho  v. 
Mid-Continental  Dev.  Co.,  94  Kan. 
37  0,  146  P  1014,  AnnCa8l917B  646; 
Hazeltine  v.  Belfast,  etc..  R.  Co..  7  9 
Me.  411,  10  A  328,  1  AmSR  330;  Bel- 
fast, etc.,  R.  Co.  V.  Belfast,  77  Me. 
446,  1  A  362. 

*.  U.  S. — Spencer  v.  Lowe,  198 
Fed.  961,  117  CCA  497;  Main  v.  Mills, 
16  F.  Cas.  No.  8.974,  6  Biss.  98. 

Iowa. — Hubbard  v.  Weare,  79  Iowa 
678.  44  NW  916. 

Mich. — Quinn  v.  Quinn  Mfg.  Co., 
167  NW  898;  American  Steel,  etc.,  Co. 
v.  Eddy,  138  Mich.  403.  101  NW  578. 

Mo.— Slayden  v.  H.  J.  Seip  Coal 
Co.,  26  Mo.  A.  419. 


value."  But  it  has  been  held  that  a  savings  bank 
may  not  include  as  an  asset  accrued  interest  not 
actually  collected,  however  certain  it  is  that  such 
interest  will  be  collected."  And  where  it  appeared 
that  the  manner  of  conducting  the  business  of  a 
building  and  loan  association  was  that,  where  there 
was  money  in  its  treasury  to  loan,  if  more  than  one 
member  applied  for  it,  the  loan  was  put  up  at  auc- 
tion to  the  highest  bidder,  that  each  member  was 
entitled  to  borrow  not  more  than  the  par  value  of 
his  stock,  by  giving  a  bond  and  mortgage  for  such 
par  value,  but  would  receive  only  such  amount  le^s 
the  premium  bid,  that  the  loan  was  paid  in  weekly 
installments  of  ten  cents  principal  and  ten  cents 
interest  on  each  share  represented  by  the  loan,  the 
court  held  that  the  profits  on  loans  made  during 
any  quarter,  represented  by  the  premiums  bid  there- 
on, were  not  earned  until  such  transactions  were 
closed  by  a  payment  of  the  loan.''  It  has  also  been 
held  that  the  estimated  increase  in  the  value  of  land 
owned  by  a  corporation  cannot  be  treated  as  a  profit 
until  actually  realized  by  a  sale."  And  the  assets 
of  a  corporation  are  not  increased  by  a  transaction 

N.  J. — Park  v.  Orant  Locomotive 
Works,  40  N.  J.  Eq.  114,  121,  8  A 
162  [aft  46  N.  J.  Bq.  244  mem,  19  A 
621  mem]. 

Pa. — Philadelphia  Loan  Soc.  v. 
Eavenson,  248  Pa.  407,  94  A  121. 

"If,  as  in  this  case,  merchandise  Is 
sold  and  securities  payable  at  a  fu- 
ture day  are  taken  in  payment.  It  is 
entirely  proper — nay.  If  accuracy  is 
desired,  ft  Is  indispensable — that  In 
making  a  statement  of  the  condition 
of  the  Dusinesa,  the  securities  should 
be  put  down  as  part  of  its  assets." 
Per  Van  Fleet,  V.  C.  in  Park  v. 
Grant  Locomotive  Works,  supra. 

[a]  Xllnstratloaa,— (1)  Book  ac- 
counts. Spencer  v.  Lowe,  198  Fed. 
961,  117  CCA  497.  (2)  Notes  and 
accounts  receivable.  Quinn  v.  Quinn 
Mfg.  Co.,  (Mich.)  167  NW  898.  (3) 
Accounts  receivable  and  interest  on 
them.  Hubbard  v.  Weare,  79  Iowa 
678,  44  NW  915.  (4)  Notes  and  over 
drafts.  Main  v.  Mills.  16  F.  Cas. 
No.  8,974,  6  Biss.  98.  (5)  Bonds  and 
notes.  Park  v.  Orant  Locomotive 
Works,  40  N.  J.  Eq.  114,  3  A  162  [alt 
46  N.  J.  Eq.  244  mem,  19  A  621  mem]. 
(6)  A  guaranty.  American  Steel,  etc., 
Co.  V.  Eddy,  138  Mich.  403,  101  NW 
678.  (7)  Loans  outstandlnR-.  Phila- 
delphia Loan  Soc.  v.  Eavenson,  248 
Pa.   407,  94  A  121. 

[b]  Trad*  cnstoinv— In  determin- 
ing whether  the  books  of  a  malting 
company  showed  a  "net  profit,"  so  blb 
to  Justify  the  declaring  of  a  divi,dend, 
an  Increase  of  fifteen  per  cent  in  the 
bulk  of  barley  which  takes  place  when 
It  is  manufactured  into  malt  was 
properly  Inventoried  as  having  the 
value  of  barley,  it  appearing  that  this 
was  the  trade  custom.  Hutchinson 
V.  Curtiss,   46   Misc.   484,  92  NTS  70. 

6.  U.  S.— Main  v.  Mills,  16  F.  Ca* 
No.  8,974,  6  Biss.  98. 

Iowa. — Hubbard  v.  Weare,  79  Iowa 
678.  44  NW  915. 

Mich. — Quinn  v.  Quinn  Mfg.  Co..  187 
NW  898:  American  Steel,  etc.,  Co.  v. 
Eddy,  138  Mich.  403.  101  NW  678. 

N.  J. — Park  v.  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114,  3  A  162  [aff 
46  N.  J.  Eq.  244  mem,  19  A  621  mem]. 

N.  T. — Hutchinson  v.  Curtiss,  46 
Misc.  484,  92  NTS  70. 

Pa. — Philadelphia  Loan  Soc.  v. 
Eavenson,  248  Pa.  407,  94  A  121. 

[a]  XUnstration. — In  stating  prof- 
Its  to  declare  dividends,  outstanding 
accounts  should  not  be  stated  as  an 
asset,  without  approximating  the 
amount  to  be  deducted  for  loss.  Hub- 
bard v.  Weare,  79  Iowa  678,  44  NW 
915. 

6.  Peo.  V.  San  Francisco  Sav. 
Union,  72  Cal.  199.  13  P  498. 

7.  Marks  v.  Monroe  County  Per- 
manent Sav.,  etc.,  Assoc  22  NTS 
689. 

8.  Kingston  v.  Home  L.  Ins.  Co., 
(Del.)  101  A  898,  904.1       r\r\nl^ 
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by  which  it  aequires  a  piece  of  property  for  a  less 
sum  than  that  for  which  it  had  authorized  the  pay- 
ment, and  the  saving  thus  effected  cannot  be  treated 
as  a  profit.** 

,  [(  1220]  f.  Stock  in  Other  Corporations.  Stock 
in  outside  companies,  contributed  as  a  part  of  the 
capital  of  a  corporation,  cannot  be  distributed  as 
surplus.^"  Nor  can  stock  in  other  companies,  received 
in  payment  of  property  which  constitutes  part  of 
the  capital  stock  of  a  corporation,  be  so  distributed.^^ 
But  a  corporation  may  distribute  shares  of  the  capital 
stock  of  other  companies  as  dividends,  when  such 
stock  has  been  purchased  by  it  out  of  profits.^^ 

[$  1221]  g.  Premiums  and  Profits  Bealized 
from  Sale  of  Securities.  Premiums  received  from 
the  sale  of  bonds  of  a  corporation  constitute  no  part 
of  its  capital  and  may  be  treated  as  profits  out  of 
which  dividends  may  be  made,'^  and  the  same  is  true 
of  premiums  received  from  the  sale  of  the  stock 
of  a  corporation,^*  and  of  profits  derived  by  a  «or- 
poratiou  from  the  sale  of  bonds  delivered  lo  it  in 
payment  of  stock  subscriptions,^'  or  of  profits  real- 
ized by  the  sale  of  stocks  of  other  companies.^" 

[$  1222]  h.  Money  Paid  Oat.  Money  paid  out 
should  not  be  reckoned  as  assets.^'  If  expended  in 
a  way  that  has  enhanced  the  value  of  the  general 
assets  it  is  included  in  their  valuation.^"  If  so 
expended  as  to  have  brought  no  property,  or  no 
enhancement  of  that  on  hand,  then  it  is  a  loss,  and 
should  not  be  counted  as  assets.^* 

[$  1223]    1.    Borrowed  Money.    As  a  mle  divi- 

"If  it  Is  an  Investment  of  capital  of 
the  company  Its  Increased  value  when 
realized  by  a  sale  may  perhaps  be 
treated  as  a  profit,  but  until  realized 
It  Is  surely  unwise,  inaccurate  and 
wron^  to  so  reerard  It  and  pay  out 
money  based  on  such  an  estimate,  for 
It  is  only  a.  euess,  and  if  a  correct 
one  It  may  become  Incorrect  later 
when  the  conditions  which  produced 
the  estimated  Increase  of  value 
changre."  Kingston  v.  Home  L.  Ins. 
Co.,   supra.  ' 

9.  Kingston  v.  Home  L.  Ins.  Co., 
(Del.)   101  A  898. 

la  Burden  v.  Burden,  169  N.  T. 
287.  54  NB  17. 

11.  Kohl  T.  litllenthal,  81  CaL  378, 
20  P  401.  22  P  689,  6  LRA  620. 

13.  Gray  v.  Hemenway,  212  Mass. 
239,  98  NE  789. 

13.  Mackintosh  v.  Flint,  eta,  R. 
Co.,  34  Fed.  582. 

14. '  Cal. — Merchants',  etc..  Report- 
ing Co.  V.  Toutz,   (A.)   178  P  640. 

Mass. — Smith  v.  Cottins,  120  NB 
177. 

N.  T. — Equitable  L.  Assur.  Soc.  v. 
Union  Pac.  R.  Co.,  212  N.  T.  860,  106 
NE    92,    LRA1915D    1062. 

Wis. — Miller  v.  Payne,  160  Wis. 
SB4.  136  NW  811. 

Rng. — In  re  Hoare  &  Co.,  Ltd., 
[1904]    2   Ch.   208. 

But  see  State  v.  Franlclin  Bank, 
10  Oh.  91  (holding  that  a  dividend 
based    upon    new    stock    created    and 


dends  cannot  be  declared  out  of  borrowed  money, 
for  borrowed  money  is  not  profits;^"  but  money  may 
be  borrowed  temporarily  for  the  purpose  of  paying 
dividends,  if  the  corporation  has  usied  its  surplus 
assets  to  make  improvements  for  which  it  might 
have  borrowed  money.*^ 

[$  1224]  j.  Bednction  of  Capital  Stock.  When 
a  corporation  reduces  its  capital  stock,  it  cannot 
distribute  among  the  stockholders  an  amount  equal 
to  the  difference  between  the  original  capital  stock 
and  reduced  capital  stock,  without  regard  to  the 
present  value  of  its  property.*^  The  reduced  amoiyit 
becomes  the  amount  which  it  is  bound  to  provide 
as  capital,  and  which  it  is  prohibited  from  deplet- 
ing by  payments  to  stockholders.'*  It  must  there- 
fore retain  property  actually  equal  in  value  to  the 
amount  of  the  reduced  capital  over  and  above  its 
other  liabilities.^*  If  it  does  this,  and  a  surplus 
remains,  such  surplus  may  lawfully  be  distributed 
among  the  stockholders."  But  a  sum  paid  in  on 
capit«J  stock  does  not  become  profit,  and  applicable 
to  distribution  as  profits,  on  the  stock  being  forfeited 
for  nonpayment  of  the  balance  due  thereon.*'    ' 

[$  1225]  k.  Statutory  Provisions.  In  some 
states  the  method  of  determining  the  existence  of 
net  or  surplus  profits  applicable  to  a  dividend  is 
provided  by  statute.*^ 

[f  1226]  0.  .Declaration  of  Dividends— 1.  Be- 
clustion  Defined.  The  declaration  of  a  dividend 
is  the  act  of  the  corporation  in  setting  apart  a 
portion  of  its  net  or  surplus  profits  for  distribution 


sold  as  a  premium  is  not  a  "divi- 
dend" within  the  meaning  of  a  statute 
relating  to  the  taxation  of  dividends). 
16.  State  V.  State  Bank,  6  Mart. 
N.  S.  (La.)  327. 

16.  Equitable  L.  Assur.  Soc.  v. 
Union  Pac.  R.  Co.,  212  N.  T.  860, 
106    NE  92,   LRA1915D   1052. 

17.  Hubbard  v.  Weare,  79  Iowa 
678,  44  NW  915. 

18.  Hubbard  v.  Weare,  79  Iowa 
678,  44  NW  915. 

[a]  ninvtratloiia.  —  (1)  Expenses 
for  exhibiting  machines  of  a  cor- 
poration enter  Into  the  values  of  the 
general  assets,  and  should  not  be 
stated  as  a  separate  item  in  stat- 
ins profits  to  declare  dividends. 
Hubbard  v.  Weare,  79  Iowa  678,  44 
NW   916.      (2)    Money   paid    out   for 


moving  machinery  or  materials  that 
went  into  the  buildings  of  the  cor- 
poration should  be  Included  in  the 
assets,  but  not  as  a  separate  item, 
where  the  aggregate  value  of  the 
building  is  given.  Hubbard  v.  Weare, 
supra.  (8)  Profits  of  a  former  year 
should  not  be  stated  as  a  separate 
item  in  the  statement  of  the  assets 
of  a  corporation  for  a  certain  year 
where  such  profits  had  not  been  de- 
clared or  withdrawn  from  the  gen- 
eral assets,  as  they  are  part  there- 
of.    Hubbard  v.  Weare,  supra. 

19.  Davenport  v.  Iilnes,  72  Conn. 
118,  44  A  17;  Hubbard  v.  Weare,  79 
Iowa  678,  44  NW  916. 

[al  XUnatratlOBa. —  (1)  The  ex- 
penses of  perfecting  a  machine  should 
not  be  included  as  an  asset,  until  it 
i^  known  that  the  machine  will  be 
successful,  where  its  sole  value  de- 
pends on  that  contingency.  Hubbard 
V.  Weare,  79  Iowa  678,  44  NW  915. 
(2)  Money  spent  for  advertising  an 
article  is  not  considered  as  an  asset. 
Davenport  v.  Lines,  72  Conn.  118,  44 
A  17. 

30.  Davis  V.  Flagstaff  Silver  Min. 
Co.,  2  Utah  74. 

31.  U.  S. — Alabama  Cons.  Coal, 
etc.,  Co.  V.  Baltimore  Trust  <3o.,  197 
Fed.  347. 

Cal. — Excelsior  Water,  eta,  Co.  v. 
Pierce,  90  Cal.  131,  27  P  44. 

Md. — State  v.  Baltimore,  eta,  R. 
Co.,  6  GUI  363. 

Oh. — Thomas  v.  Matthews,  94  Oh. 
St.  32,  66,  118  NB  669,  L.RA1917A 
1068. 

Eng. — Mills  V.  Northern  R.  Co.,  Li. 
R  6  Ch.  621;  In  re  Mercantile  Trad- 
ing Co.,  L.  R.  4  Ch.  475. 

"The  law  permits  a  corporation  to 
borrow  money  to  pay  dividends  when 
the  earnings  are  represented  in  cred- 
its or  merchandise  readily  reducible 
to  cash."  Thomas  v.  Matthews, 
supra.  To  same  effect  Bankers'  Trust 
Co.  V.  R.  E.  Dietz  Co.,  167  App.  Div. 
594.  598,  142  NTS  847. 

"Moreover,  it  had  the  right,  If  It 
so  elected,  to  borrow  the  money  with 
which  to  pay  dividends  when  It  had 
invested  the  profits  In  Improvements 
at   least  eqiialing  In  value   the  divi- 


dend declared."     Bankers'  Trust  Co. 
T.  R.  B.  Dietz  Co..  supra. 

[a]  ViM  tnto  applied.  — The  fact 
that  part  of  the  money  actually  paid 
to  stockholders  as  dividend  was  bor- 
rowed for  the  purpose  Is  not  proof 
that  the  dividend  so  paid  was  not 
earned.  Alabama  Cons.  Coal,  eta, 
Co.  V.  Baltimore  Trust  <3o.,  197  Fed. 
347. 

Brooklyn,    eta,    R 


Brooklyn,  eta,    B. 


as.     strong    V. 
Co.,  93  N.  Y.  428. 

33.  Strong   v. 
Co.,  93  N.  Y.  426. 

34.  Strong  v.  Brooklyn,  eta,  B. 
Co.,  98  N.  Y.  426. 

as.  Continental  Securities  Co.  v. 
Northern  Securities  Co..  66  N.  J.  Bq. 
274,  57  A  876;  Strong  v.  Brooklyn, 
etc..  R.  CTo.,  93  N.  Y.  426,  436;  Seeley 
V.  N.  Y.  Nat.  Bxch.  Bank,  8  Daly  (N. 
Y.)  400,  4  AbbNGas  61  [aff  78  N.  T. 
608  mem]. 

"The  surplus.  If  any,  which  a  cor- 
poration reducing  the  amount  of  its 
capital,  under  the  act  of  1878,  Is  at 
liberty  to  pay  to  Its  stockholders, 
must,  in  every  case,  be  ascertained, 
and  depends  upon  the  result  of  an 
examination  into  its  affairs,  and  not 
upon  the  difference  between  the  orig- 
inal amount  of  capital  and  the  re- 
duced amount,  and  whenever,  by  . 
sales  of  property,  or  by  means  of 
earnings,  or  otherwise,  the  corpora- 
tion comes  In  possession  of  funds 
which  are  in  excess  of  the  reduced 
amount  fixed  as  capital,  it  can  dis- 
tribute that  excess  without  violating 
any  law."  Strong  v.  Brooklyn,  etc., 
R.  Co.,  93  N.  Y.  426,  435. 

[a]  'Vorplna  profits  arlalnf  from 
the  biudnesB." — under  a  contract  by 
which  preferred  stockholders  were 
entitled  to  dividends  "out  of  the  sur- 
plus profits  arising  from  the  busi- 
ness of  the  corporation,"  such  stock- 
holders are  not  entitled  to  a  dis- 
tribution of  any  surplus  created  by  a 
reduction  of  the  amount  of  Capital 
stock.  Roberts  v.  Roberts- Wicks  Co., 
184  N.  Y.  257,  77  NE  13.  112  AmSR 
607,  3  LRANS  1034,  6  AnnCas  213.    . 

38.  Gratz  v.  Redd.,  4  B.  Men.  (Ky.) 
178. 

37.     See  statutory  provisions. 


For  later  OMiMi,a«velopni«ata  and  Ahaages  in  the  law  see  cumulative  Annotations,  same  title,  jiage  and  note  number. 
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among  the  stockholders  according  to  their  respective 
interests.** 

[f  1227J  2.  Authority  to  Declare.  Unless  other- 
wise provided  by  statute,  the  corporate  charter,  or 
other  governing  instrument  or  contract,  the  authority 
to  declare  dividends  is  in  the  board  of  directors,  and 
not  the  stockholders'*  or  the  corporate  oflScers.*" 
But  it  has  been  held  that  when  all  the  stockholders, 
including  all  the  directors  of  a  corporation,  meet  and 
agree  to  a  divisibn  of  the  i»t>fit8,  and  such  agreement 
is  executed,  the  corporation  is  bound  thereby,"-  and 
where  the  officers  of  a  corporation  distribute  the 
profits  among  the  stockholders,  without  authoriza- 
tion by  either  the  directors  or  stockholders,  the  corr 
poration  may  be  bound  by  the  acquiescence  of  all  the , 
stockholders.'*  And  where  the  rights  of  third  per- 
sons are  not  thereby  impaired,  tne  distribution  of 
the  profits  of  a  corporation  among  its  stockholders 
without  any  action  on  the  part  of  the  board  of  direc- 
tors, but  by  the  consent  or  agreement  of  all  the 

S8.  Bresltn  v.  Frles-Breslln  Co^  70 
N.  J.  L.  374,  68  A  SIS:  King  v.  Pat- 
erson,  eta,  R.  Co.,  29  N.  J.  C  82  [all 
29  N.  J.  li.  504];  liowry  v.  Farmers' 
1,.  &  T.  Co.,  172  N.  T.  137,  144,  64 
NE  798;  Parks  v.  Automatic  Punch 
Co..  14  Daly  424,  426.  14  NYSt  710. 

■•The  declaration  of  a  dlvldiend  by 
a  corporation  In  active  operation  Is 
the  appropriation  of  a  portion  of  the 
assets,  which  represented  the  net 
earninss  of  the  corporation,  for  the 
use  of  the  stockholders."  Lowry  v. 
Farmers'  ti.  &  T.  Co.,  supra. 

"A  dividend  ...  Is  that  por- 
tion of  the  profits  which  Is  set  apart, 
and  divided  by  the  directors  or  man- 
agers of  the  corporation  among  the 
stockholders.  This  separation  and  di- 
vision is  not  a  growth  but  an  act; 
and  the  dividend  is  said  to  be  de- 
clared or  made."  Parks  v.  Auto- 
matic Punch  Co.,  supra. 

Bffeot  of  aeelantUon  see  infra  { 
12S8 

■a».  U.  S.— Schell  v.  Alston  Mfg. 
Co.,  149  Fed.  489. 

111. — Hamblock  v.  Clipper  Ijawn 
Mower  Co.,  148  111.  A  618. 

Ky. — Grant  v.  Ross,  100  Ky.  44,  37 
S'W  263,  18  Kyli  697;  American  Wire 
Nail  Co.  V.  Gedge,  96  Ky.  618,  29  SW 
353.  16  KyL  663.  ,  , 

Mass. — Pennsylvania  Iron  Works 
Co.  v.  Mackenzie,  190  Mass.  61,  78  NB 
228. 

Mich. — Knight  v.  Alamo  Mfg.  Co., 
190  Mich.  223,  157  NW  24;  Hunter  v. 
Roberts,  83  Mich.  63.  47  NW  181. 

N.  J. — Breslln  v.  Frles-BrosUn  Co., 
70   N.  J.  L.  274,  68  A  313. 

N.   T.— Berryman     v.    Bankers'    L. 


stockholders,  is  the  equivalent  of  a  dividend.*'  Hence 
an  agreement  between  all  the  stockholders  as  to  the 
manner  in  which  the  profits  of  the  corporations  shall 
be  disposed  of  may  be  enforced  where  the  rights  of 
creditors  or  of  third  persons  dealing  with  the  cor- 
poration are  not  thereby  impaired.** 

[$  1228]  8.  Form  of  Declaration,  The  usual 
and  proper  way  to  declare  a  dividend  is  by  formal 
action  of  the  corporation,'*  and  such  action,  it  has 
been  held,  should  appear  of  record  on  the  books  of 
he  company.'*  So  where  a  stockholder,  in  a  collateral 
suit,  sought  to  establish  the  declaration  of  a  dividend 
which  did  not  appear  on  the  records  of  the  cor- 
poration, it  was  held  that  parol  evidence  was  not 
admissible  for  that  purpose,*'  and  that  his  remedy 
should  be  by  a  proceeding  to  correct  the  record 
itself."  Where  the  time,  place,  and  manner  of  declar- 
ing dividends  is  prescribed  by  statute  or  charter,  the 
corporation  must  comply  therewith.'"  But  where  the 
rights  of  third  persons  are  not  thereby  impaired,  the 


Ins.  Co.,  117  App.  r>lv.  730,  102  NTS 
«95;  Cuppy  V.  Ward,  176  NTS  233; 
Hastings  V.  International  Paper  Co., 
176  NTS  815. 

"The  board  of  directors  declares 
the  dividends,  and  it  is  for  the  di- 
rectors, and  not  the  stockholders,  to 
determine  whether  or  not  a  dividend 
shall  be  declared."  Schell  v.  Alston 
Mfg.  Co.,  149  Fed.    439,    442. 

"Dividends  are  declared  by  directors 
Instead  of  stockholders  unless  It  is 
otherwise  provided."  Hamblock  v. 
Clipper  Lawn  Mower  Co.,  148  lU.  A. 
618,  621. 

"The  resolution  of  the  stockhold- 
ers was  to  no  purpose,  as  It  is  alone 
the  business  of  the  board  of  directors 
to  declare  dividends  and  control  the 
distribution  of  profits."  Grant  v. 
Rosa,  100  Ky.  44,  48,  37  SW  263,  18 
KyL  697.  .     .  . 

"It  is  a  well-recognized  principle 
of  law  that  the  directors  of  a  corpo- 
ration, and  they  alone,  have  the  pow- 
er to  declare  a  dividend  of  the  earn- 
ings of  the  corporation,  and  to  de- 
termine its  amount."  Hunter  v. 
Roberts,  83  Mich.  63,  71,   47  NW  131. 

[a]  Under  •  •tetnte  which  makes 
the  directors  personally  liable  on 
their  consenting  to  a  dividend  which 
renders  a  corporation  insolvent,  they 
cannot  escape  liability  thereunder  on 
[14  C.  J.-511 


the  ground  that  their  action.  In  dis- 
tributing the  proceeds  of  a  sale  of 
corporate  property,  was  merely  the 
carrying  out  of  the  directions  given 
them  by  a  resolution  previously 
IMUssed  by  the  stockholders.  Pennsyl- 
vania Iron  Works  Co.  v.  Mackenzie, 
190  Mass.  61,  76  NE3  228. 

[b]  A  reoltal  In  the  reoorda  of  a 
mMtinr  of  stooklioMMrs  to  the  effect 
that  a  dividend  had  been  paid,  while 
It  may  be  proof  tending  to  show  that 
a  dividend  had  been  declared,  yet  it 
cannot  overcome  positive  proof  that 
one  has  not  been  declared.  Ham- 
block V.  Clipper  Lawn  Mower  Co., 
148  in.  A.  618. 

[c]  Oeneral  meeting.  —  Where  the 
articles  of  association  provide  that 
"the  company  in  general  meeting  may 
declare  dividends^'  a  meeting  of  the 
directors  cannot  do  so.  Re  Cardiff 
Coal  Co..  3  Alta.  L.  825. 

30.  Berryman  v.  Bankers'  L.  Ins. 
Co.,  117  App.  Dlv.  730,  102  NTS  696: 
Shelby  v.  New  York  Steam  Co.,  121 
NTS  619. 

[a]  y  resumption.  — Where  the 
minute  book  of  a  corporation  con- 
tained no  entry  of  any  resolution  of 
the  directors  authorizing  dividends, 
the  presumption  Is  that  a  resolution 
declaring  a  dividend  was  not  passed. 
Shelby  v.  New  York  Steam  Co.,  121 
NYS  619. 

[b]  ninstmtion.  —  Where  plaintiff 
sued  to  recover  a  dividend  alleged  to 
have  been  passed  by  a  corporation, 
and  the  fair  inference  to  be  drawn 
from  the  evidence  was  that  the  "dec- 
laration" of  the  dividend  was  not  by 
the  directors,  but  by  the  president 
and  secretary  of  the  corporation, 
plaintlfr,  having  failed  to  show  au- 
thority for  the  dividend,  cannot  re- 
cover. Shelby  v.  New  York  Steam 
Co.,  121  NTS  619. 

SI.  Spencer  v.  Lowe,  198  Fed.  961, 
986,  117  CCA  497;  Quinn  v.  Qulnn 
Mfg.  Co.,  (Mich.)  167  NW  898:  Barnes 
V.  Spencer,  etc.,  Co.,  182  Mich.  509, 
127  NY  762,  139  AmSR  587;  Shaw  v. 
Ansaldi  COm  178  App,  Div.  589,  165 
NYS  872;  'Thiry  v.  Banner  Window 
Glass  Co.,  81  W.  Va.  39,  93  SB  968, 
LRA1918B  1048. 

"We  hold  that  when  all  the  stock- 
holders. Including  all  the  directors  of 
a  solvent  corporation,  meet  and  agree 
to  a  division  of  profits,  and  they  are 
credited  to  the  several  Individual 
stockholders  upon  the  books  of  the 
company,  and  subsequently  some  of 
the  stockholders  withdraw  their 
shares  In  whole  or  in  part,  that  Is 
the  equivalent  of  a  dividend."  Spen- 
cer V.  Lowe,  supra. 

32.  Central  of  Georgia  R.  Co.  ▼. 
Central  Trust  Co.,  135  Ga.  472,  69  SE 
708;  Knight  v.  Alamo  Mfg.  Co.,  190 
Mich.  223,  157  NW  24;  Berryman  v. 
Bankers'  L.  Ins.  Co.,  117  App.  Dlv. 
730,  102  NYS  696;  Childs  v.  Adams, 
43  Pa.   Super.   239. 

83.  U.  S. — Smith  ▼.  Moore,  199 
Fed.    689,    118    CCA   127;   Spencer   v. 


Lowe.  198  Fed.  961,  117  CCA  497. 

Ga. — Central  of  Georgia  R.  Co.  ▼. 
Central  Trust  Co.,  186  Ga.  472,  491, 
69  SE  708. 

Mich. — Knight  v.  Alamo  Mfg.  Co.. 
190  Mich.  228,  167  NW  24;  Barnes  v. 
Spencer,  etc.,  Co.,  162  Mich.  609,  127 
NW  752,  139  AmSR  687. 

N.  Y. — Shaw  V.  Ansaldi  Co.,  178  App. 
Div.  689,  166  NTS  872;  Berryman  v. 
Bankers'  L.  Ins.  Co.,  117  App.  Div. 
730,  102  NYS  695;  Groh  V.  Groh,  80 
App.  Dlv.  86,  80  NYS  438  [f«v  on 
other  grounds  177  N.  Y.  8,  68  NE  9921. 

Or. — In  re  Wilson,  85  Or.  604,  187 
P  680;  Grants  Pass  Hardware  Co.  V. 
Calvert.  71  Or.  108,  142  P  569. 

Pa. — Cbilds  V.  Adams,  43  Pa.  Super. 
239 

S".  C. — O'Shields  v.  Union  Iron  Fdy. 
C5o^3  S.  C.  398,  76  SE  1098. 

W.  Va. — Thiry  v.  Banner  Window 
Glass  Cof,  81  W.  Va.  89,  93  SE  968, 
I,RA1918B  1048. 

"Where  the  profits  of  a  corpora* 
tlon  are  actually  distributed  among 
the  stockholders  by  virtue  of  an 
agreement  of  all  the  stockholders, 
such  distribution  amounts  to  a  mere 
division  of  the  profits,  and,  as  be- 
tween them.  It  is  good,  and  may  not 
be  attacked  where  the  act  does  not 
impair  the  rights  of  third  persons." 
Central  of  Georgia  R.  Co.  v.  Central 
Trust  Co.,  supra. 

"X  division  of  the  profits  is  a 
dividend  even  though  not  called  such, 
and  not  construed  such  by  the  di- 
rectors and  stockholders.'  In  re 
Wilson,  86  Or.  604,  617,  167  P  680. 

34.  Bernstein  v.  Esskay  Waist 
Co.,   176   NYS   94. 

35.  Central  of  Georgia  R.  Co.  ▼. 
Central  Trust  Co.,  185  Ga.  472,  69  SB 
708;  Dennis  v.  Joslln  Mfg.  Co.,  19  R. 
I.  666,  36  A  129,  61  AmSR  806. 

36.  Dennis  v.  Joslln  Mfg.  Co.,  19 
R.  I.  666,  36  A  129,  61  AmSR  805.    , 

37.  Dennis  v.  Joslln  Mfg.  Co.,  19 
R.  I.  668,  36  A  129,  61  AmSR  805. 

38.  Dennis  v.  Joslln  Mfg.  Co.,  19 
R.  I.  666,  36  A  129,  61  AmSR  806. 

39.  Marquand  v.  Federal.  Steel  Co., 
95  Fed.  726;  Karr  v.  South  Side  Lum- 
ber Co.,  (Alta.)  28  DomLR  739,  84 
WestLR  510. 

[a]  under  a  Hew  fersay  statnte 
which  provides  that  at  a  fixed  time 
each  year  the  directors  shall  declare 
and  pay  dividends  out  of  profits  (1) 
a  federal  court  has  enjoined  the  di- 
rectors of  a  corporation  from  de- 
claring and  paying  a  dividend  at  a 
different  time  than  that  which  the 
statute  prescribes.  Marquand  v.  Fed- 
eral Steel  Co.,  95  Fed.  725.  (2)  But 
the  New  Jersey  court  has  held  that 
the  purpose  of  the  statute  "Is  to  safe- 
guard the  rights  of  stockholders  to  a 
fust  participation  In  the  gains  of  the 
company"  and  "does  not  Invalidate 
dividends  declared  at  other  times, 
provided  they  be  declared  out  of  the 
actual  profits."  Breslln  v.  Frles-Bres- 
lln Co.,  70  N.  J.  lu  274,  286,  58  A  313. 

Sivldenas    deolared    at    meetings 
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distribution  of  the  profits  of  a  corporation  among 
its  atookholders  without  any  formal  action  on  the 
part  of  the  corporation,  but  by  the  consent  and  agree- 
ment of  all  the  stockholders,  is  the  equivalent  of  a 
dividend.***.  However,  a  preferred  stockholder  cannot 
maintain  an  action  at  law  to  recover  a  dividend 
which  has  never  been  declared,  because  of  the  fact 
that  in  the  past  it  had  been  the  practice  of  the  cor- 
porate ofiBcers,  acquiesced  in  by  all  the  stockholders, 
to  pay  dividends  on  the  preferred  stock  without  any 
formal  resolution  or  declaration  of  the  board  of 
directors  authorizing  such  payment.*^  Nor  is  an  un- 


authorized payment  of  dividends  to  a  few  preferred 
stockholders  equivalent  to  a  declaration  of  a  dividend 
in  favor  of  all  preferred  stockholders.** 

[i  1229]  4.  Discretion  of  Directors — a.  la 
GeneiiU.  The  mere  fact  that  a  corporation  has  a 
large  amount  of  surplus  or  net  profits  does  not  entitle 
the  stockholders  to  the  payment  of  dividends.** 
When  a  corporation  has  net  or  surplus  profits,  unless 
some  restraint  is  imposed"by  statute,  charter,  by-laws, 
contract,  or  otherwise,  whether  a  dividend  shall  be 
declared  and,  if  declared,  its  amount,  rest  in  the 
sound  discretion  of  the  directors;**  and  in  the  ezer- 


ImU  wlthont  the  stat*  see  supra  1 
424. 

«.  U.  S.— Ratcllff  V.  Clendenin, 
232  Fed.  «1,  148  CCA  263;  Smith  v. 
Moore,  199  Fed.  689,  118  CCA  127. 

Ark. — ^Freeman  v.  Rogrers  White 
lilme  Co.,  211  SW  146;  Southwestern, 
Arkansas,  etCiR.  Co.  v.  Martin,  67 
Ark.   356,  21  SW  466. 

Conn. — Cogswell  v.  Second  Nat. 
Bank,  78  Conn.  75,  60  A  1069. 

Qa. — Central  of  Georgia  R.  Co.  v. 
Central  Trust  Co.,  136  Ga.  472,  69 
SB  708. 

Iowa, — Redhead  v.  State  Nat.  Bank, 
127  Iowa  672,  103  NW  796. 

Md.  —  Bauemschmidt  v.  Bauern- 
achmidt,  97  Md.  8E,  54  A  637. 

Mass. — Pennsylvania  Iron  Works 
Co.  V.  Mackenzie,  190  Mass.  61,  76 
NE  228. 

Mloh.— Knight  v.  Alamo  Mfgr.  Co., 
190  Mich.  223,  167  NW  24;  Barnes  V. 
Spencer,  etc..  Co.,  162  Mich.  609,  127 
NW  752,  139  AmSR  687. 

Minn. — McKusick  v.  Seymour.  48 
Minn.  172,  60  NW  1116. 

N.  J. — BresUn  v.  Frles-Breslln  Co., 
70  N.  J.  li.  274,  58  A  313. 

N.    Y. — Hartley    v.    Pioneer    Iron 

Works,  181  N.  T.  78,  73  NB  676; 
Rorke  v.  Thomas.  66  N.  T.  569 ;  Shaw 
V.  Ansaldl  Co.,  178  App.  Dlv.  689,  166 
NYS  872;  Berryman  v.  Bankers'  L. 
Ins.  Co.,  117  App.  Dlv.  730,  102  NYS 
696;  Groh  v.  Groh.  80  App.  Dlv.  86, 
80  NYS  438  trev  on  other  grounds 
177  N.  Y.  8,  68  NE  992];  Waldmann 
V.  Mutual  Candy  Co.,  Inc.,  170  NYS 
884;  Grlffln  v.  Brody,  etc,  Co.,  167 
NYS    726. 

_  Oh.— LarwlU  v.  Burke,  19  Oh.  CIr. 
Ct  449,  10  Oh.  Clr.  Dee.  606. 

Or. — In  re  Wilson.  86  Or.  604.  167 
P  580;  Grants  Pass  Hardware  Co.  v. 
Calvert;  71  Or.  103,  142  P  669. 

Pa. — Reading  Trust  Co.  v.  Reading 
Iron-Works,  137  Pa.  282,  21  A  169; 
Cfallds  v.  Adams,  43   Pa.   Super.   239. 

S.  C. — O'Shlelds  v   Union  Iron  Fdy. 
Co^  93  S.  C.  393,  76  SE  1098. 
_  vt. — Richardson   v.   Vermont,    etc., 
R.   Co.,  44  Vt.    613. 

"The  stockholders  may  agree 
among  themselves  informally  to  dis- 
tribute a  certain  sum  as  dividends 
Without  going  through  the  form  of 
corporate  action.  No  formal  declar- 
ation Is  necessary,  either  by  the 
stockholders  or  board  of  directors, 
and  a  distribution  of  profits  by  a 
unanimous  consent  without  corpor- 
ate action  Is  legal."  Barnes  v.  Spen- 
cer, etc.,  Co.,  162  Mich.  609,  621,  127 
NW  752,  139  AmSR  587. 

"A  division  of  profits  without  the 
formality  of  declaring  a  dividend  is 
the  equivalent  of  declaring  a  divi- 
dend." Hartley  v.  Pioneer  Iron  Works, 
181  N.  Y.  73,  79.  73   NE  576. 

[a]  Xeaaon  for  ml*. — "Unanimous 
consent  and  acquiescence  of  the 
stockholders,  acted  on  by  the  parties 
concerned  to  such  extent  as  to  ma- 
terially change  their  position,  pre- 
clude the  assenting  stockholders  as 
Individuals  and  the  corporation  as 
such   from  afterwards  setting  up  le- 

fal  informalities  in  matters  of  In- 
ernal  concern  that  Affect  only  the 
interests  of  the  stockholders,  to  the 
overthrow  of  rights  that  have  been 
acquired  on  the  faith  of  the  consent 
and  acquiescence."  Breslln  V.  Frles- 
Breslln  Co.,  70  N.  J.  U  274,  281,  68  A 
SIS. 


[b]  IUBrrtr»ttoaa.—(l)  Where  sep- 
arate resolutions  passed  by  a  board 
of  directors  at  meetings  held  on  sep- 
arate dates  when  read  together  show 
that  the  intention  was  that  a  divi- 
dend should  be  declared,  and  such  a 
dividend  was  credited  upon  the  books 
of  a  corporation  to  the  account  of 
the  various  stockholders,  and  was 
unchallenged  for  over  a  year  and  a 
half,  the  corporation  is  bound 
thereby.  Hartley  v.  Pioneer  Iron 
Works,  181  N.  Y.  78,  7$  NB  576.  (2) 
Where  the  directors  of  a  corporation 
meet  and  consider  the  amount  of 
profits  shown  by  the  balancing  of 
the  company's  books,  and  after  charg- 
ing ore  certain  items,  direct  the  book- 
keeper to  credit  to  the  account  of 
the  stockholders  proportionate  shares 
of  the  balance  of  the  profits,  such 
action  amounts  to  a  declaration  of  a 
dividend,  notwithstandlngr  the  fact 
that  no  minutes  were  kept  of  the 
meetings  and  no  formal  resolutions 
were  at  any  time  passed.  Breslln  v. 
Prlos-Breslin  Co.,  70  N.  J.  L.  .274,  58 
A  818.  (3)  Where  no  dividends  are 
formally  declared,  but  each  stock- 
holder, under  the  recognized  course 
of  business,  was  allowed  interest  at 
the  rate  of  six  per  cent  per  annum 
on  his  shares,  and  is  permitted  to 
draw  as  he  may  desire  against  such 
share  of  the  profits,  the  fact  that  no 
formal  declaration  by  resolution  of 
the  board  of  directors  was  made  does 
not  permit  a  recovery  of  money  so 
drawn  by  a  stockholder.  Reading 
Trust  Co.  V.  Reading  Iron- Works,  137 
Pa.  282,  21  A  169.  (4)  "It  appears 
from  the  record  that  previous  to 
September,  1913,  the  secretary  of  the 
company  had  been  in  the  practice  of 
paying  dividends  upon  the  preferred 
stock  without  any  formal  resolution 
or  declaration  by  the  board  of  direc- 
tors authorizing  him  to  do  so.  These 
payments  had  been  reported  each 
year  to  the  stockholders  at  their  an- 
nual meeting,  and  no  objection  to  the 
practice  had  been  expressed.  .  .  . 
The  payments  were  unauthorized, 
but,  when  stockholders  have  thus 
actually  distributed  profits  by  unani- 
mous consent,  they  are  estopped  from 
asserting  any  claim  to  recover  them 
back."  Knight  v.  Alamo  Mfg.  Co.,  190 
Mich.  223,  227,  157  NW  24.  (5)  Where 
the  governing  board  of  a  corporation 
turns  over  Its  profits  to  Its  sole  stock- 
holder without  any  liability  on  the 
part  of  such  stockholder  to  account 
therefor,  such  action  Is  the  equiv- 
alent of  declaring  a  dividend.  Central 
of  Georgia  R.  Co.  v.  Central  Trust 
Co.  136  Oa.  472,  69  SB  708.  (6)  Where 
a  part  of  the  surplus  assets  of  a 
corporation  are  sold,  and  the  pro- 
ceeds of  the  sale  divided  by  mutual 
consent  by  the  two  men  who  own  all 
the  stock  of  the  corporation,  with- 
out any  formal  meeting  of  stock- 
holders or  directors,  such  action 
amounts  to  a  dividend.  In  re  Wil- 
son, 85  Or.  604.  167  P  680.  (7)  The 
act  of  all  the  stockholders  of  a  sol- 
vent corporation  at  their  annual 
meeting  In  agreeing  to  "charge  off" 
certain  real  estate  of  the  company, 
which  was  to  be  conveyed  to  the 
stockholders,  and  which  was  later 
conveyed,  was  held  to  be  a  dividend. 
Grants  Pass  Hardware  Co.  v.  Cal- 
vert. 71  Or.  103,  142  P  569.  (8)  A  res- 
olution  by   the  directors  of  a   bank 


"that  the  bank  shall  pay  the  taxes 
oiv  the  bank  stock,"  and  the  subse- 
quent payment  thereof,  where  the 
bank  Is  under  no  obligation  to  pay 
such  taxes,  aniounts  to  a  declaration 
of  a  dividend  equal  to  the  taxes 
levied  on  such  stock.  Redhead  v. 
State  Nat.  Bank,  127  Iowa  572,  103 
NW  796.  (9)  Where  the  directors  of 
a  bank  charge  off  certain  bad  and 
doubtful  assets,  and  set  such  assets 
aside  as  a  trust  fund  for  the  benefit 
of  the  stockholders,  such  action  is 
the  equivalent  of  a  declaration  of  a 
dividend.  Cogswell  v.  Second  Nat. 
Bank,   78   Conn.  76,  60  A  1059. 

41.  Knight  V.  Alamo  Mfg.  Co.,  190 
Mich.  228,  167  NW  24. 

4a.  Knight  V.  Alamo  Mfg.  Co.,  19» 
Mich.  228,  167  NW  24. 

43.  Wilson  V.  American  Ice  Co., 
206  Fed.  786.    See  cases  infra  note  44. 

44.  U.  S. — Gibbons  v.  Mahon,  13* 
U.  S.  649,  10  set  1057,  84  L.  ed.  625; 
New  York,  etc.,  R.  Co.  v.  Nickals.  119 
U.  S.  296,  7  set  209,  80  L.  ed.  363: 
Southern  Pac.  Co.  v.  Lowe,  238  Fed. 
847  [rev  on  other  grounds  247  U.  & 
330,  38  set  640,  62  L.  ed.  11421; 
Staats  V.  Blograph  Co.,  236  Fed.  454, 
149  CCA  506,  I,RA1917B  728;  Union 
Pao.  R.  Co.  V.  Frank,  226  Fed.  906, 
141  CCA  510;  Wilson  v.  American 
Ice  Co.,  208  Fed.  736;  Bernier  v. 
Oriscom-Spencer  Co.,  161  Fed.  438; 
Schell  V.  Alston  Mfg.  Co.,  149  Fed. 
439;  Knapp  v.  S.  Jarvls  Adams  Co., 
135  Fed.  1008,  70  CCA  638. 

Ala. — Wolfe  v.  Underwood*  96  Ala. 
829,  11  8  344:  Smith  v.  Prattville 
Mfg.    Co^   29   Ala.    603. 

Cal. — ^Zellerbach  v.  Allenb^^e,  99 
Cal.  67,  38  P  786;  Bxcelsior  Water, 
etc.,   Co.    ▼.   Pierce,   90    CaL    181,   27 

Colo. — Rollins  V.  Denver  Club,  43 
Colo.   345,   96   P   188,   18   L.RANS  73t. 

Conn. — Pratt  v.  Pratt,  33  Conn. 
446. 

111. — Cratty  v.  Peoria  Law  Library 
Assoc,  219  ni.  616,  76  NB  707;  Gehrt 
V.  Collins  Plow  Co.,  156  111.  A  98; 
Robertson  v.  Bucklen,  107  HI.  A  369. 

Iowa. — Lauman  v.  Foster,  157  Iowa 
276,  185   NW  14,   60   LRANS   631. 

Ky. — Smith  V.  Southern  Foundry 
Co.,  166  Ky.  208.  179  SW  206;  Guthrie 
V.  Akers,   157    Ky.  649,  163   SW  1117 

La. — Marks  v.  American  Brewing 
Co.,  126  La.  666.  62  S  983;  State  v. 
State  Bank,  5  Mart.  N.  S.  327. 

Me.^-Spear  v.  Rockland-Rockport 
Lime  Co.,  113.  Me.  286,  93  A  754. 

Md. — State  v.  Baltimore,  etc.,  R. 
Co.,  6  Gill   363. 

Mass. — Lee  V.  Flsk,  222  Mass.  418. 
109  NB  833;  Gray  v.  Hemenway,  212 
Mass.  239,  98  NB  789;  Field  v.  Lam- 
son,  etc.,  Mfg.  Co.,  162  Mass.  383. 
38   NE  1126.   27  LRA  186. 

Mich. — Hunter  v.  Roberts,  88  Mich. 
63,  47  NW  131. 

N.  J. — Jackson  v.  Newark  Plank 
Road  Co.,  31  N.  J.  L.  277;  Hyams  v. 
Old  Dominion  Copper  Mln.,  etc.,  Co., 
83  N.  J.  Bq.  705,  92  A  688;  Blanchard 
V.  Prudential  Ins.  Co.,  80  N.  J.  Eq. 
209,  88  A  220:  Murray  v.  Seattle  Mfg. 
Co.,  79  N.  J.  Eq.  604,  82  A  1038;  Ray- 
nolds  V.  Diamond  Mills  Paper  Co., 
69  N.  J.  Eq.  299,  60  A  941;  Stevens 
V.  U.  S.  Steel  Corp.,  68  N.  J.  Eq,  S7S, 
69  A  905;  Trimble  v.  American  Sugar 
Refining  Co.,  61,  N.  J.  Eq,  340.  48  A 
912;  Park  v.  Grant  Xocomotlve 
Works,  40  N.  J.  Bq.  114,  3  A  162  laft 
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«sise  of  their  discretion  they  will  not  be  controlled  or 
interfered   with   by   the   courts,   unless   they    act 


fraudulently,  oppressively,  or  unreasonably.**    Thus 
the  directors  may  retain  whatever  their  judgment 


46  N.  J.  Eq.  244  mem,  19  A  6*1  mem]. 

N.  T. — ^Equitable  L.  Ins.  Soc.  v. 
Union  Pae.  R.  Co.,  212  N.  T.  860,  106 
KB  92.  LRA1916D  1052^  Qreeff  V. 
Equitable  L.  Assur.  Soc,  160  N.  T. 
IS.  &4  NB  712,  76  AmSR  669,  46  LRA 
288;  Burden  v.  Burden.  1S9  N.  Y.  287, 
64  NE  17;  Beverldge  v.  New  York  El. 
R.  Co.,  112  N.  Y.  1,  19  NE  489,  2 
LRA  648:  WlUlama  v.  Western  Union 
Tel.  Co.,  93  N.  Y.  162;  Miller  v.  Crown 
Perfumery  Co.,  125  App.  Dlv.  881, 
110  NY8  806;  Reynolds  v.  Mt.  Vernon 
Bank,  6  App.  Dlv.  62,  89  NYS  623 
[atr  158  N.  Y.  740  mem,  63  NE  1131 
mem] ;  McNab  v.  McNab,  etc.,  life. 
Co.,  62  Hun  18,  16  NYS  448  [aft  133 
N.  Y.  687  mem,  31  NE  627  mem]; 
Hastings  v.  International  Paper  Co., 
17 S  NYS  815;  Dejonge  v.  Zentgraf, 
169  NYS  877;  Karnes  v.  Rochester, 
etc,  R.  Co.,  4  AbbPrNS  107:  Barry  v. 
Merchants'  Exch.  Co.,  1  Sandf.  Ch. 
280;  Ely  v.  Sprague,  Clarke  361. 

Oh.— Miller  v.  Miller.  34  Oh.  Clr. 
Ct.  43 ;  Smltt  v.  Aultman,  etc.,  Co.,  25 
Oh.  Clr.  Ct.  N.  S.   561. 

Or. — BalUle  v;  Columbia  Gold  Hin. 
Co.,  86  Or.  1,  166  P  965,  167  P  1167. 

Pa. — Pardee  v.  Harwood  Electric 
Co..  106  A  48:  In  re  Goetz,  236  Pa. 
630,  85  A  66;  Corgan  v.  Lee  Coal  Co., 
218  Pa.  886,  67  A  655,  120  AmSR  891, 
11  AnnCas  838:  McKean  v.  Biddle, 
181  Pa.  861,  8T-  A  628;  McLean  v. 
Pittsbure  Plate  Glass  Co.,  169  Pa. 
112,   28   A  211;   McKean  v.   Phlladel- 

6hia  Contrlbutlonshlp,  etc.,  6  Pa. 
>ist.  40,  18  Pa.  Co.  667;  Ford  v.  Locust 
Mt.  Cdal,  etc.,  Co.,  25  Legint  268. 

Tex. — Southwestern  Portland  Ce- 
ment Co.  V.  Latta,  (Civ.  A.)  193  SW 
1115:  Bryan  v.  Sturgls  Nat.  Bank, 
40   Tex.   Civ.  A.  807,   90   SW  704. 

Va. — Kaufman  v.  Charlottesville 
Woolen  Mills  Co.,  93  Va.  673,  26  SB 
1003.       " 

Wis.— Wells'  Elst,  166  Wis.  294,  144 
NW  174. 

Ene. — Burland  v.  Earle,  [1902]  A. 
C.  83;  In  re  Mercantile  Trading  Co., 
Ij.  R.  4  Ch.  476:  Lee  v.  Neuchatel 
Asphalte  Co..  41  Ch.  D.  1;  Stevens  v. 
Smith  Devon  R.  Co.,  9  Hare  813,  41 
EnsCh  813,  68  Reprint  624. 

Alta. — Re  Sarnla  Ranching  Co.,  8 
WestWkly   697. 

Que. — St.  Lawrence  Furniture  Co. 
V.  Blnet,  24  Que.  K.  B.  406,  26  DomLR 
816. 

"Subject,  of  course,  to  provisions 
In  the  charter,  and  also  to  the  by-laws 
of  the  company.  It  is  for  the  directors 
to  say  whether  profits  shall  be  dis- 
tributed to  the  stockholders  or  re- 
tained for  the  purpose  of  the  cor- 
S orate  business.  Stevens  v.  U.  S. 
tcel  Corp.,  68  N.  J.  Eq.  373,  877, 
B9  A  906  [quot  with  appr  Wilson  v. 
American  Ice  Co.,  206  Fed.  736,  738]. 

[a]  Baason  fos  svla.— "The  di- 
rectors of  such  corporations,  having 
opportunities  not  ordinarily  pos- 
sessed by  others  of  knowtner  the  re- 
sources and  condition  of  the  property 
under  their  control,  are  In  a  better 
position  than  stockholders  to  deter- 
mine whether,  in  view  of  the  duties 
which    the   corporation   owes    to    the 

gubllc,  and  of  all  its  liabilities,  It  will 
e  prudent  in  any  particular  year  to 
declare  a  dividend  upon  stock.  While 
their  authority  In  respect  of  these 
matters  may.  of  course,  be  controlled 
or  modified  by  the  company's  charter, 
and  while  the  power  of  the  courts 
mar  be  invoked  for  the  protection  of 
stockholders  against  bad  faith  upon 
the  part  of  the  directors,  we  should 
hesitate  to  assume  that  either  the 
legislature  or  the  parties  Intended  to 
deprive  the  corporation,  by  Its  man- 
agers, of  the  power  to  protect  the 
interests  of  all.  Including  the  pub- 
lic, by  using  earnings  when  neces- 
sary, or  when,  in  good  faith,  believed 
to  be  necessary,  for  the  preservation 
or  Improvement  of  the  property  in- 
trusted to  Its  control."  New  York, 
etc..  R.  Co.  V.  Nlckals,  119  U.  S.  296. 
804,  7  set  209.  30  L.  ed.  363. 

n>]  XUaatratloas.  —  <1)  Equity 
Will  not  compel  the  directors  of  a 


corporation  to  declare  a  dividend  at 
the  suit  of  a  stockholder,  when,  al- 
though it  has  done  a  prosperous  busi- 
ness, its  assets  consist  largely  of  its 
plant,  and  of  notes  taken  for  Its  man- 
ufactured products  mainly  in  distant 
states  and  upon  long  time,  and  con- 
sequently not  avallEible  for  discount 
In  bank,  and  'when,  therefore,  it 
would  be  compelled  to  borrow  money, 
or  seriously  to  Impair  Its  working 
capital,  to  provide  the  necessary 
money.  Hunter  v.  Roberts,  83  Mich. 
63,  47  NW  131.  (2)  A  provision  of  the 
charter  of  a  railroad  company  au- 
thorizing it  to  Increase  Its  capital 
stock,  and  to  borrow  money  to  ac- 
complish its  purposes,  did  not  pre- 
vent its  president  and  directors, 
given  "all  rights  and  powers  neces- 
sary to  make  and  keep  the  road  In 
repair,"  from  using  the  gross  profits 
for  repairs  Instead  of  dividing  them 
in  dividends  among  the  stockholders. 
State  V.  Baltimore,  etc.,  R.  Co.,  6 
OllI  (Md.)  363.  (3)  Under  an  agree- 
ment that  the  purchaser  of  corpor- 
ate stock  should  be  entitled  to  divi- 
dends thereon  "when  declared,"  he 
is  not  entitled  to  an  accounting  for 
the  amount  of  dividends  earned  be- 
fore a  dividend  has  been  declared, 
where  no  undue  or  Improper  delay 
in  declaring  one  is  shown.  Bernler  v. 
Griscom-Spencer  Co.,  161  Fed.  438. 
(4)  A  charter  authorizing  the  cor- 
poration to  divide  the  profits  of  an 
exchange  among  its  stockholders  at 
such  times  as  might  be  deemed  ex- 
pedient, did  not  compel  the  division 
of  the  profits,  nor  prevent  their  ac- 
cumulation, and  such  accumulation 
might  legally  be  Invested  in  the  ex- 
change itself,  so  as  to  be  Incapable  of 
distribution  as  a  dividend.  Barry  v. 
Merchants'  Exch.  Co.,  1  Sandf.  Ch.  (N. 
T.)  280. 

rci  aiMMtioa   or  otteeWM  m 

affecrtsA  bj  tlis  sslsteBes  of  pref ensA 

cnmnlatlvs  stook<— "In  other  words, 
it  is  argued  that  directors  have  no 
right  to  accumulate  profits,  after 
satisfying  the  dividends  which  have 
accrued  upon  the  preferred  stock, 
and  hold  this  acoum,ulation  as  a 
guarantee  fund  to  secure  to  the  pre- 
ferred stockholders  their  future  divi- 
dends. It  Is  Insisted  that  the  issuing 
of  preferred  cumulative  stock  has 
imposed  upon  directors  of  a  corpora- 
tion having  both  kinds  of  stock  a 
special  duty  to  the  holders  of  the 
common  stock  which  otherwise 
would  not  exist— a  duty  which  may 
at  times  Imperatively  call  for  the 
declaration  of  a  dividend  on  the  com- 
mon stock,  although  in  case  there 
were  but  one  kind  of  stock  such  divi- 
dends might,  in  the  discretion  of  the 
same  directors,  be  withheld.  .  .  . 
Even  concedinig  that  the  existence 
of  two  kinds  of  stock  Imposes  upon 
directors  some  such  special  duty  as 
that  for  which  the  complainant  con- 
tends, it  does  not  follow  that  direc- 
tors are  bound  at  all  times  or  at 
stated  times  to  pay  out  all  profits 
which  may  be  capable  of  application 
to  dividends  on  the  common  stock, 
In  payment  of  such  dividends,  in 
order  to  prevent  the  possslbllity  of 
such  profits  being  absorbed  in  the 
future  by  the  preferred  stockholders. 
Accepting  the  complainant's  argu- 
ment as  sound,  the  conclusion  would 
seem  to  be  substantially  to  this  ef- 
fect: that  while  directors,  in  holding 
back  profits  for  emergencies,  or  for 
use  in  the  business  of  the  corpora- 
tion, or  because  they  are  not  in  a 
form  to  be  distributed  without  loss, 
must  have  due  regard  to  the  equity 
of  the  holders  of  the  common  stock 
against  the  holders  of  the  preferred 
stock  which  we  are  now  assuming  to 
exist,  they  are  bound  still  to  take 
care  of  the  Interests  of  the  corpora- 
tion, and  those  Interests  plainly  are 
paramount  to  this  alleged  equity." 
Stevens  v.  V.  S.  Steel  Corp.,  68  N. 
J.  Eg.   373,   393,   59   A  905. 

[dj    That  i>oUcy  Is  dictated  %T  aa- 
othsr  ooxpontloa  awaSag  msjoiny  of 


■took  is  immaterial  where  the  flnan-  i 
cial  condition  of  the  corporation  Jus- 
titled  such  declaration.    Hyams  v.  Old 
Dominion  Copper   Min.,  etc,  Co.,   88 
N.  J.  Eq.  705.  92  A  588. 

[e]  Fnbllo  serrlc*  corporatlOBS. 
— (1)  The  public  has  no  Interest  in 
the  surplus  earned  by  a  utility  cor- 
poration, which  prevents  the  corpo- 
ration from  using  it  or  disposing 
of  it  the  same  as  any  other  property 
of  the  corporation.  Grafton  County 
Electric  Light,  etc.,  Co.  v.  State,  77 
N.  H.  539,  gfA  193.  (2)  A  public  serv- 
ice corporation  must  maintain  a 
plant  sufficient  to  perform  the  serv- 
ice for  which  it  is  established,  and 
it  has  the  right  to  have  the  plant 
fairly  capitalized,  and  where  it  per- 
forms Its  duties  it  may  distribute 
the  surplus,  if  any,  among  its  stock- 
holders In  dividends.  Fall  River  Gas 
Works  Co.  V.  Gas,  etc.,  Comrs.,  214 
Mass.  629,  102  NE  475.  (3)  Where  a 
gas  company  is  prohibited  by  special 
set  from  paying  a  dividend  in  excess 
of  a  certain  rate,  fixed  by  a  sliding 
scale  dependent  on  the  price  charged 
for  gas,  it  Icannot  properly  pay  dfvl- 
denos  at  the  rate  thus  fixed  free 
from  incoine  tax.  In  calculating  the 
maximum  dividend  payable.  Income 
tax  thereon  must  be  Included.  Atty.- 
Gen.  V.  Ashton  Gas  Co.,  [1904]  2  Ch.  , 
621.  (4)  As  to  the  right  of  a  water- 
works company  under  the  English 
Waterworks  Clauses  Act  of  1847  to 
declare  dividends  In  excess  of  the 
rate  fixed  by  the  statute,  for  the 
purpose  of  making  up  deficiencies  in 

£rIor    dividends    see    Lamplough    v. 
lent   Waterworks  Co.,   [1903]   1   Ch. 
575  [aft  [1904]  A.  C.  27]. 

[f]  VnAme  a  statnts  In  Haw 
Jersey,  directors  are  required  to 
divide  among  the  stockholders  at 
fixed  times  the  whole  of  the  ac- 
cumulated profits  not  reserved  as 
working  capital  by  the  action  of  the 
stockholders,  or  of  the  directors.  If 
power  to  make  such  reservation  has 
Seen  conferred  upon  them.  Wilson 
v.  American  Ice  Co.,  206  Fed.  736; 
Tooker  v.  National  Sugar  Refining 
Co.,  80  N.  J.  Bq.  806,  84  A  10;  Lll-  i 
lard  V.  Oil,  etc..  Drug  Co.,  70  N.  J.  : 
Eq.  197,  66  A  264,  68  A  188;  Stevens 
V.  V.  8.  Steel  Corp.,  68  N.  J.  Eq.  373, 
69  A  906;  Trimble  v.  American  Sugar 
Refining  Co.,  61  N.  3.  Bq.  840,  48  A 
912;  Grifflng  v.  Orifflng  Iron  Co.,  61 
N.  J.  Hta.  269,  48  A  910:  Laurel 
Springs  Land  Co.  v.  Fougeray,  60  N. 
J.  Eq.  766,  26  A  886. 

[g]  BtookboUlers  may  bs  ostovpeA 
by  their  consent  or  acquiescence  to 
object  to  an  action  of  a  corporation 
In  wiUiholding  profits  in  excess  of 
the  amount  fixed  by  statute.  Mur- 
ray V.  Seattle  Mfg.  Co..  79  N.  3. 
Eq.   604,   82  A  1038. 

[h]  OoBstmotion  of  msmozandwa. 
aaa  arUfllas  of  association  HTnlting 
tks  diserstlon  of  tko  dlxsotors  under 
the  Companies  act.  Ehrling  v.  Israel 
ft  Oppenheimer,  Ltd..  [1918]  1  Ch.  101; 
Paterson  &  Sons.  Ltd.  v.  Paterson. 
[1917]  Sees.  Cas.  18:  Wemyss  Col- 
lieries Trust  V.  Melville,  8  P.  <Ct. 
Sees.)   143. 

4B.  See  cases  infra  this  note,  and 
supra  note  44. 

'"When  a  corporation  has  a  surplus 
whether  a  dividend  shall  be  made, 
and  if  made  how  much  it  shall  be 
.  .  .  rest  in  the  fair  and  honest  dis- 
cretion of  the  directors  uncontrollable 
bv  the  courts."  Williams  v.  Western 
Itnlon  Tel.  Co..  93  N.  Y.  162  [auot 
with  appr.  Equitable  L.  Assur.  Soc. 
V,  Union  Pac.  R.  Co.,  212  N.  T.  860. 
378.  106   NB  92,  LRA1915D  10521. 

"In  cases  where  the  power  of  the 
directors  of  a  corporation  is  without 
limitation,  and  free  from  restraint, 
they  are  at  liberty  to  exercise  a  very 
liberal  discretion  as  to  what  disposi- 
tion shall  be  made  of  the  gains  of 
the  business  of  the  corporation. 
Their  power  over  them  Is  absolute  so 
long  as  they  act  In  the  exercise  of 
an  honest  Judgment.  They  may  re- 
serve of  them  whatever  their  Juds- 
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approves  as  necessary  or  expedient  for  repairs  and 
improvements/*  and  to  meet  contingencies  both 
present  and  prospective,*'  and  an  insurance  company 
may  retain,  in  addition  to  what  may  be  deemed  suffi- 
cient to  meet  ordinary  emergencies,  a  fund  to  meet 
extraordinary  contingencies,  such  as  ptestilence  or 
earthquake.**  And  the  directors  may  resei<ve  a  part 
or  all  of  the  profits  for  working  capital,*'  or  as  a 
sinking  fund  to  cover  exhaustion  of  the  corporate 
property,""  or  for  use  in  extending  the  business  of 
the  corporation"^  and  in  the  construction  of  new 
equipment  and  plant.*'  And  it  has  been  held  that  the' 
directors  in  their  discretion,  instead  of  distributing 
the  net  or  surplus  profits  as  dividends,  might  apply 
them  to  the  payment  of  the  bonded  indebtedness  of 
the  corporation.**  So  also  the  directors  may  retain 
the  profits  of  a  corporation  to  strengthen  its  posi- 
tion as  a  borrower,**   or  to  secure  stability  in  the 

ment  approves  as  necessary  or  ju- 
dicious for  repairs  and  improve- 
ments, and  to  meet  contingencies, 
botli  present  and  prospective.  And 
their  determination  in  respect  to 
these  matters,  if  made  in  gooA  faith 
and  for  honest  ends,  though  the  re- 
sult may  show  that  ft  was  Injudici- 
ous, Is  final,  and  not  subject  to 
judicial  revision."  Park  v.  Grant 
Locomotive  Works,  40  N.  J.  Eq.  414, 
117,  118,  »  A  162  taff  45  N.  J.  Eq. 
244  mem,  19  A  621  mem]. 

"The  apportionment  of.  net  «am- 
tngs  to  the  payment  of  cash  divi- 
dends, stock  dividends,  increase  of 
capital,  reserve,  or  contingent  fund, 
or  to  provide  for  future  oblisratlons, 
is  largely  one  of  policy,  intrusted  to 
the  discretion  of  the  directors,  which, 
when  honestly  and  intelligently  exer- 
cised, will  not  be  lightly  overruled." 
Excelsior  Water,  etc.,  Co. '  v.  Pierce, 
90  Cal.  181,  146.  27  P  44  [quot  with 
appr.  Zellerbach  v.  AUenberg,  99 
Cal.  B7,  70,  S8  P  786]. 

[a]  The  fact  that  two  sata  of  dl- 
rootoTB  have  been  elaoted,  and  th^t 
the  two  boards  are  engaged  In  litiga- 
tion to  determine  which  is  the  right- 
ful board,  does  not  give  the  court 
authority  to  declare  a  dividend  out 
of  earnings  of  a  corporation.  Karnes 
V.  Rochester,  etc.,  R.  Co.,  4  AbbPr 
NS    (N.  Y.)   107. 

[b]  Kmw  dlfferanoaa  of  opinion 
maumg  tb*  atookhoiaen, — "But  so 
long  as  the  directors,  in  the  honest 
exercise  of  a  reasonable  discretion, 
devote  the  capital  and  the  earnings 
to  the  carrying  on  of  the  business 
contamplated  by  the  corporate  asso- 
ciation, no  mere  differences  of  opin- 
ion among  the  stockholders  as  to 
the  wisdom  of  the  course  pursued 
can  justify  the  interposition  of  the 
courts  for  ^e  purpose  of  controlling 
or  interfering  with  the  management 
of  the  corporation  by  its  constituted 
authorities."  Wolfe  v.  Underwood, 
96  Ala.  329,  SSS,  11  S  844. 

Is]  A  oonrt  Mmtiilstertof  tbm 
•steta  of  an  Intastata  cannot  ascar- 
tain  and  order  the  distribution  of 
profits  of  a  corporation  organised 
to  continue  testator's  business  and 
to  which  his  property  has  been  trans- 
ferred. In  re  Goetz,  236  Pa.  630, 
86  A  86. 

tdl  SoUol  elii1>.si-Bef6re  ai  nem- 
ber  of  a  social  club  who  has  ad- 
vanced money  for  the  construction 
of  the  club  house  can  enforce  a 
certlflcata  by  which  the  club  under- 
takes to  pay  the  money  out  of  sur- 
plus revenues  which  can  prudently 
be  applied  to  that  ourpose  at  the  dis- 
cretion of  the  directors,  he  must 
show  that  the  contingency  upon 
which  payment  was  to  be  made  has 
happened,  or  been  prevented  by  fraud 
or  bad  faith  of  the  directors.  Rol- 
lins V.  Denver  Club.  43  Colo.  845,  96 
P  188,   18   UtANS  738. 

48.  TT.  S. — Gibbons  v.  Mahon,  186 
IT.  S.  B49.  10  act  1057.  84  V.  ed.  B2B: 
New   York,    etc.    R.    Co.   v.    Nickals, 


dividend  rate  by  msMng  the  earnings  df  prosperouf 
years  help  out  the  deficiencies  of  other  years." 
Although  net  or  surplus  profits  exist,  directors  will 
not  be  compelled  to  declare  and  pay  a  dividend  where 
to  do  so  would  make  it  necessary  for  a  corporation 
to  sell  part  of  its  assets  at  a  loss**  or  to  borrow 
money  for  the  purpose.*'  And  this  is  true,  although 
the  governing  statute  requires  the  directors  to 
declare  regular  dividends  of  the  whole  of  its  accumu- 
lated profits  over  and  above  a  sum  fixed  by  the  stock- 
holders to  be  reserved  as  working  eapitaL** 

[$  1230]  b.  Time  and  Place  of  Payment.  In 
the  exercise  of  their  discretion  with  respect  to  the 
declaring  of  dividends,  the  directors  may,  it  has 
been  held,  fix  the  time,  place,  and  manner  of  pay- 
ment within  such  limitations  as  reason  and  good 
faith  to  the  stockholders  may  require.*'  If  a  dividend 
is  declared,  and  no  time  is  fixed  for  its  payment,  it 


119  U.  S.  296,  7  set  209,  80  L.  ed. 
363;  Union  Pac  R.  Co.  v.  Frank,  226 
Fed.  906,  141  CCA  510;  Wilson  v. 
American   Ice  Co.,   206   Fed.   736. 

111. — Gehrt  v.  Collins  Plow  Co., 
166  III.  A.  98. 

Md. — State  v.  Baltimore,  etc.,  B. 
Co..   6  Gill  368. 

N.  J. — Trimble  v.  American  Sugar 
Refining  Co.,  61  N.  J.  Eq.  340.  48  A 
912;  Park  v.  Grant  Iiocomotlve 
Works,  45  N.  J.  Eq.  244,  19  A  621. 

Va. — Kaufman  v.  Charlottesville 
Woolen  Mills  Co.,  98  Va.  673,  26  SE 
1003. 

47.  U.  S. — Staats  v.  Biograph  Co., 
236  Fed.  464,  149  CCA  606,  LRA1917B 
728 

ill.— Oehrt  V.  Collins  Plow  Co.,  168 
IlL  A.  98. 

La. — State   v.   State  Bank,   6   La. 

745. 

N.  J. — Stevens  v.  U.  S.  Steal  Corp., 
68  N.  J.  Eq.  373,  69  A  905;  Park  V. 
Grant  Locomotive  Works,  46  N.  J. 
Eq.  244,   19  A  621. 

N.  T. — Ely  v.  Sprague.  Clarke  861. 

And  see  Thomas  v.  Matthews,  94 
Oh.  St.  82,  66,  113  NE  669,  LRA1917A 
1068  (where  the  court  said:  "It  is 
the  duty  of  the  directors,  in  de- 
termining the  amount  of  net  earnings 
available  for  the  payment  of  divi- 
dends, to  take  into  account  the  needs 
of  the  company  in  its  business  and 
sums  necessary  In  the  operation  of 
Its  business  until  the  Income  from 
further  operations  is  available,  the 
amount  of  its  debts,  the  necessity  or 
advisability  of  paying  its  debts  or 
at  least  reducing  them  within  tha 
limits  of  the  company's  credit,  tha 
preservation  of  its  capital  stock  as 
represented  in  the  assets  of  tha  com- 
pany as  a  fund  for  tha  protection  of 
its  creditors  and  the  character  of 
its  surplus  assets,  whether  cash, 
credits  or  merchandise"). 

tal  "VMSte  mnOaittU  fw  SM- 
dand"  fund.— The  memorandum  of 
association  of  a  limited  company  pro- 
vided that  the  "^roflts  from  time  to 
time  available  for  dividend"  should  be 
applicable,  first,  to  the  payment  of  a 
dividend  of  fifteen  per  cent  to  the 
ordinary  stockholders,  and  secondly, 
should  ne  divided  between  the  ordin- 
ary stockholders  and  the  holders  of 
founders'  shares  In  soeclfled  propor- 
tion. The  articles  adopted  Table  A. 
expressly  excluding  some  articles  in 
Table  A,  but  made  no  express  men- 
tion of  article  74,  whioh  enables  di- 
rectors to  create  a  reserve  fund.  It 
was  held  that  article  74  of  Table  A 
was  not  excludcfd  by  implication, 
and  that  the  words  "profits  from 
time  to  time  available  for  dividend" 
in  the  memorandum  meant  the  net 
profits  after  deductiner  all  sums 
properly  aporopriated  by  the  direc- 
tors for  other  purposes,  and  that 
the  application  of  part  of  the  profits 
to  a  reserve  fund  was  a  proper 
purpose  under  article  74.  Fisher  v. 
Black,  etc..  Publishing  Co.,  11901]  1 
Ch.  174. 


48.  Blanchard  v.  Prudential  Ins. 
CO.,  80  N.  J.  Eq.  209,  88  A  220. 

49.  Ala.— Smith  v.  Prattville  Mfg. 
Co.,  29  Ala.  603. 

Mich. — Hunter  v.  Roberts,  88  Hich. 
63,    47   NW   131. 

N.  J. — Stevens  v.  U.  S.  Steel  Corp., 
68  N.  J.  Eq.  373,  59  A  906. 

N.  Y.— McNab  v.  McNab,  etc,  Mfg. 
Co..  62  Hun  18,  16  NYS  448  [ait  ift 
N.  Y.  687  mem,  87  NE  687  mem}. 

Pa. — Pardee  v.  Harwood  Blectrlo 
Co..  105  A  48. 

60.  Pardee  v.  Harwood  Electric 
Co.,  (Pa.)  106  A  48;  Ford  v.  Locust 
Mt.  Coal,  etc..  Co.,  25  LegInt  (Pa.) 
268 

61.  U.  8. — Knapp  V.  8.  Jarvia 
Adams  Co..  186  Fad.  1008,   70  CCA 

Conn.— Pratt  v.  Pratt,  88  (3onn.  446. 

La. — Marks  v.  Amariciui  Brewing 
Co.,  126  La.   666,  62  S  988. 

N.  J. — Raynolds  v.  Diamond  Mills 
Paper  Co.,  69  N.  J.  Eq.  299,  60  A  941. 

N.  Y. — Dejonfte  v.  Zentgraf,  169 
NYS  377;  Barry  v.  Merchants'  Ebcch. 
Co.,  1   Sandf.  Ch.  280. 

Oh. — Smltt  v.  Aultman,  etc.,  Co., 
2C  Oh.  Cir.  Ct.  N.  S.  561. 

[a]  XUwrttatlon. — A  brewery  may 
use  its  surplus  profits  to  purchase 
property  to  be  leased  or  sold  to  per- 
sons contracting  to  use  exclusively 
the  beer  manufactured  by  such  brew- 
ers. Marks  v.  American  Xrewlng  Co., 
126  La.  666.  52  S  988. 

65.  Oil. — ^Zellerbach  V.  Allenberg, 
99  Cal.  67,  88  P  786. 

Conn. — Prtitt  v.  Pratt,  38  Cotin.  446. 

N.  Y. — Dejonge  ▼.  Zentgraf,  169 
NYS  877. 

Pa. — McLean  v.  Pittsburg:  Plata 
Glass  Co.,  159  Pa.  112,  28  A  211. 

Tex. — Southwestern  Portland  Ce- 
ment Co.  V.  Latta,  (Civ.  A.)  198  SW 
1115. 

63.  Spear  y.  Rockland-Rockport 
Lime  Co..  118  Me.  286,  98  A  764. 

64.  Field  V.  Lamson,  eta,  Mfg. 
Co.,  162  Mass.  888.  88  NB  1126,  27 
LRA  136. 

68.  Murray  v.  Beattte  Mfg.  Co..  79 
N.  J.  Eta.  604,  82  A  1038. 

66.  Stevens  v.  U.  S.  Steel  Corp.. 
68  N.  J.  Eq.  878,  69  A  90B;  Park  v. 
Grant  Locomotive  Works,  40  N.  J. 
Eq.  114,  3  A  162  [aff  46  N.  J.  Eq.  244 
mem,  19  A  621  mem]. 

67.  Hunter  v.  Roberts,  88  Mich. 
68,  47  NW  131;  Stevens  v.  U.  S.  Steel 
Corp.,  68  N.  J.  Eq.  373,   59  A  905. 

68.  Stevens  v.  U.  S.  Steel  Corp., 
68  N.  J.  Eq.  878.  69  A  905. 

"I  know  of  no  rule  of  equity  which 
requires  directors  to  sell  property  of 
the  corporation  at  a  loss,  or  borrow 
money  to  pay  dividends,  because  an 
apnrnlsement  of  the  corporate  assets 
exhibits  a  surplus  or  what  bookkeep- 
ers mieht  call  profits."  Stevens  v. 
tr.  S.  Steel  Corp.,  68  N.  J.  Eq.  87», 
887.   59   A  905. 

69.  King  V.  Paterson.  etc.,  R.  Co.. 
29  N.  J.  L.  »2  raff  29  N.  J.  L.  B041: 
Hyams  v.  Old  Dominion  Copper  MIn., 
etc..  Co..   82   N.   J.   Eq.   607.   89  A  87 


For  later  eases,  davalopmants  and  chanyas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  1230-1233] 


CORPORATIONS 


[14  C.  J.]     811 


is  payable  on  demand.**  Where  the  dividend  is  made 
payable  at  such  time  as  may  be  directed  by  the  board 
of  directors,  it  is  to  be  paid  within  a  reasonable 
time,*^  and  the  same  is  true  where  the  dividend  is 
made  payable  '"'at  the  pleasure  of  the  company,"'* 
or  "at  a  later  date  on  the  order  of  the  board  of 
directors.""  If  a  dividend  is  made  payable  upon  the 
occurrence  of  some  future  contingency,  the  happen- 
ing of  such  an  event  must  be  shown  before  it  can  be 
recovered.** 

[(  1231]  c.  Cash  Dividends.  Dividends  are 
usually  distributed  in  the  form  of  cash,*"  and,  unless 
otherwise  specified,  are  so  payable.**  However,  if 
there  is  no  statutory  or  charter  requirement  that 
dividends  shall  be  paid  in  cash,  it  is  within  the 
discretion  of  the  directors  whether  they  shall  be  pay- 
able in  cash  or  in  other  forms  of  value.'^ 

[i  1232]  d.  Scrip  Dividends.  Directors  of  a 
corporation  may,  in  their  dis<fretion,  issue  a  scrip 
dividend.*'  A  scrip  dividend  is  made  when  a  corpora- 
tion issues  to  its  stockholders  certificates  reciting 
that  they  are  entitled  to  privileges  therein  specified." 
Scrip  dividends  are  usually  declared  when  a  corpora- 


raft  83  N.  J.  Eq.  705. /■92  A  588]; 
Ekiultable  Li.  Assur.  Soc.  v.  Union  Pac. 
R.  Co.,  212  N.  Y.  360.  106  NE  92, 
I.RA1915D  1052;  Williams  v.  Western 
Union  Tel.  Co.,  93  N.  Y.  162;  McNab 
V.  McNab,  etc..  Mfg.  Co.,  62  Hun  18, 
16  KYS  448  [atr  133  N.  Y.  687  mem, 
31   KB  627  mem]. 

[a]  ataantr  of  pftyuMit.— Thalrl- 
■wall  V.  Great  Northern  R.  Co.,  [1910] 
2  K.  B.  509. 

60.  Armant  T.  New  Orleans,  etc., 
R.  Co.,  41  La.  Ann.  1020,  7  S  35: 
State  V.  Baltimore,  etc.,  R.  Co.,  6  Gill 
(Md.)  363;  Philadelphia  Water,  etc., 
Co.  v.  Cowell,  28  Pa.  329,  70  AmD 
128. 

[a]  "At  aneb  time  aa  tb«  llnaneaa 
or  th«  firm  win  In  th*  Jadfiuaiit  of  th* 
boara  of  Olreotora  warrant." — Where 
a  dividend  Is  made  payable  "at  such 
time  as  the  finances  of  the  Arm  will 
In  the  judgment  of  the  board  of  di- 
rectors warrant,"  It  Is  payable  within 
a  reasonable  time  after  the  declara- 
tion, where  the  condition  of  the  cor- 
poration at  the  time  the  dividend  was 
made  Justlfled  the  making  of  a  divi- 
dend. Northwestern  Marble,  etc.,  Co. 
V.  Carlson,  116  Minn.  438,  133  NW 
1014,  AnnCasl913B  6S2. 

61.  Beers  v.  Bridgeport  Spring;  Co., 
42  Conn.  17. 

63.  Blnlngham  v.  E.  P.  Gleason 
Mfg.  Co.,  101  App,  Dlv.  476.  91  NYS 
1046  [afr  185  N.  Y.  671  mem,  78  NE 
1099  mem]. 

63.  WalUn  V.  Johnson  City  Lum- 
ber, etc.,  Co.,  136  Tenn.  124,  188  SW 
577,  LRA1917B  323. 

64.  Barnard  v.  Vermont,  etc.,  R. 
Co.,  7  Allen  (Mass.)  512;  Tepfer  v. 
Rival  Gas,  etc..  Supply  Co.,  117  NYS 
959  [afr  136  App.  Dlv.  952  mem,  121 
NYS  1149  memj. 

[a]  ninatration. — Where  the  reso- 
lution declaring  a  dividend  provided 
that  it  should  not  be  paid  until  after 
the  accounts  of  three  named  credi- 
tors had  been  paid,  it  was  held  that 
a  stockholder  could  not  maintain  an 
action  to  recover  such  dividend  where 
It  was  shown  that  none  of  such 
named  creditors  had  been  paid  when 
it  was  begun.  Tepfer  v.  Rival  Gas, 
etc..  Supply  Co.,  117  NYS  959  [at! 
136  App.  Dlv.  942  mem,  121  NYS 
1149  mem]. 

65.  Green  v.  Bissell,  79  Conn.  547, 
66  A  1066,  118  AmSR  166,  8  LRANS 
1011,  9  AnnCas  287. 

66.  Smith  v.  Hooper,  95  Hd.  1«, 
61  A  844,  54  A  95;  wTlllams  v.  West- 
em  Union  Tel.  Co.,  93  N.  Y.  162;  Ehle 
v.  Chlttenango  Bank,  24  N.  Y.  648; 
Scott  v.  Georgia  Cent.  R.,  etc.,  Co.,  52 
Barb.  (N.  Y.)  45;  Lancaster  Trust  Co. 
V.  Mason.  153  N.  C.  660,  68  SE  235, 
136  AmSR  851. 

"Where  the  word  dividend  Is  used 
without  qualification  or  explanation 
It     slenlfies    dividends     payable     in 


money."  Lancaster  Trust  Co.  v. 
Mason,  152  N.  C.  660,  661,  68  SB  235, 
136  AmSR  851. 

[a]  Bapraoiatad  bank  notaa. — ^A 
bank  dividend  declared  "payable  In 
New  York  State  currency"  Is  payable 
In  money,  and  an  offer  of  payment  in 
uncurrent  bills  of  banks  solvent  when 
such  dividend  was  payable  will  not 
exonerate  the  banking  company.  The 
board  of  directors  cannot  declare  a 
dividend  payable  in  depreciated  bank 
notes.  Ehle  v.  Chlttenango  Bank,  24 
N.  Y.  648. 

[b]  Wbathar  M7»bla  In  aroUU— 
When  It  does  not  appear,  either  by 
express  stipulation  or  fair  lmplica> 
tlon,  that  It  was  intended  that  divi- 
dends should  be  paid  in  gold  speci- 
flcally,  they  may  be  paid  in  currency 
of  the  United  States  adjudged  legal 
tender  by  the  highest  Judicial  au- 
thority, although,  under  the  contract 
of  subscription  for  the  stock,  which 
called    for   their   payment    In   money 

f:enerany,  it  was  the  expectation  of 
he  parties  at  the  time  of  its  execu- 
tion that  a  legal  tender  payment 
would  never  embrace  anything  but 
coin,  in  view  of  the  accepted  Inter- 
pretation of  the  law  at  that  time. 
Baltimore,  etc.,  R.  Co.  v.  State,  36 
Md.   619. 

67.  Green  v.  Bissell,  79  Conn.  547, 
65  A  1056,  118  AmSR  156,  8  LRANS 
1011,  9  AnnCas  287;  State  v.  Balti- 
more, etc.,  R.  Co.,  6  Gill  (Md.)  363; 
Williams  v.  Western  Union  Tel.  Co., 
93  N.  Y.  162;  Grants  Pass  Hardware 
Co.  v.  Calvert,  71  Or.  103,  142  P  669. 
And  see  Infra  :§  1232-1234. 

OB.  Bailey  v.  New  York  Cent.,  etc., 
R.  Co.,  22  Wall.  (U.  S.)  604,  22  L.  ed. 
840;  Brur.dage  v.  Brundage,  60  N.  Y. 
644;  Bankers^  Trust  Co.  v.  R.  E.  Dletz 
Co.,  157  App.  Dlv.  594,  142  NYS  847; 
Bllllngham  v.  E.  P.  Gleason  MfR.  Co., 
101  App.  Dlv.  476,  91  NYS  1046  [aft 
185  N.  Y.  671  mem,  78  NB  1099  mem]; 
Shelby  v.  New  York  Steam  Co..  121 
NYS  619;  Williams  v.  Western  Union 
Tel.  Co.,  9  AbbNCas  (N.  Y.)r  437,  61 
HowPr  216  [rev  48  N.  Y.  S>iper.  349, 
(rev  93  N.  Y.  162)];  In  re  Robinson, 
218  Pa.  481,  67  A  775.  And  see  Mil- 
ieu V.  Guerrard,  67  Ga.  284,  44  AmR 
720;  State  v.  Baltimore,  etc.,  R.  Co., 
6  Gill  (Md.)  363;  Peo.  v.  Board  of  As- 
sessors, 16  Hun  fN.  Y.)  407;  SutUft  v. 
Cleveland,  etc.,  R.  Co.,  24  Oh.  St. 
147;  Adams  v.  Shields,  9  Oh.  Clr. 
Dec.  558,  17  Oh.  Clr.  Ct.  129;  Brown 
V.  Lehigh  Coal,  etc.,  Co.,  49  Pa.  270; 
Chaffee  v.  Rutland  R.  Co.,  65  Vt.  110 
(where  the  validity  of  scrip  divi- 
dends Is  recognized). 

[a]  Pnbllo  policy. — A  scrip  divi- 
dend Issued  by  a  corporation  to  repre- 
sent an  Investment  of  bona  fide  earn- 
ings of  a  corporation  is  not  Invalid 
as  against  public  policy.  Williams  v. 
Western  Union  Tel.    Co.,    9  AbbNCas 


tion  has  net  or  surplus  profits  which  are  not  in  the 
shape  of  cash,,  but  are  in  other  forms  of  property, 
and  the  corporation  desires  to  anticipate  the  time 
when  the  property  may  be  sold  for  cash,  and  the  cash 
distributed  as  a  money  dividend,''*  or  where,  instead 
of  distributing  its  net  or  surplus  profits  in  the  form 
of  cash  dividends,  the  corporation  withholds  and 
devotes  them  to  some  proper  corporate  purpose.''* 
The  rights  of  a  holder  of  a  scrip  certificate  are  defined 
and  limited  by  the  contract  expressed  therein.'^ 

[i  1233]  e.  Dividends  of  Specific  Property. 
'Unless  restrained  by  statute  or  charter,  the  directors 
may,  in  their  discretion,  declare  a  dividend  payable 
in  specific  property."  Thus  the  directors  of  a  cor- 
poration may  make  dividends  payable  in  stock  held 
in  other  corporations,"  in  bonds  of  other  com- 
panies,^* in  its  own  stock  purchased  with  net  or  sur- 
plus profits,'*  and  in  its  own  bonds  where  its  net 
or  surplus  profits  otherwise  applicable  to  the  payment 
of  dividends  have  been  invested  in  improvements  and 
extensions,"  or  in  real  estate."  'Where  the  surplus 
created  by  a  reduction  of  the  capital  sto<^  of  the 
corporation  is  invested  in  stock  of  railway  com- 

(N.  Y.)  437,  61  HowPr  216  [rev  48  N. 
Y.  Super.  349  (rev  93  N.  Y.  162)]. 

[b]     Oartincataa   may    baar   latar- 
aafc-Ce     -  -  ■    *  - 


ertiflcates  of  Indebtedness  for 
scrip  dividends  of  a  corporation  may 
properly  provide  for  the  payment  of 
interest.  Bankers'  Trust  Co.  v.  R.  E. 
Dletz  Co.,  167  App.  Dlv.  694,  142  NYS 
847. 

69.  Bankers'  Trust  Co.  v.  R.  E. 
Dletz  Co.,  157  App.  Dlv.  594,  142  NYS 
847;  In  re  Robinson,  218  Pa.  481,  67 
A  776.  See  Scrip  Dividend  [86  Cyc 
1163].  ^ 

70.  Bankers'  Trust  Co.  v.  R  E. 
Dletz  Co.,  157  App.  Div.  694,  142  NYS 
847;  In  re  Robinson,  218  Pa.  481.  67 
A  775. 

71.  Bailey  v.  New  York  Cent,  etc., 
R.  Co.,  22  WalL  (U.  S.)  604,  22  L. 
ed.  840. 

72.  Brown  v.  Lehigh  Coal,  etc.. 
Co„  49  Pa.  270. 

73.  Md. — State  v.  Baltimore,  ate, 
R.  Co.,  6  Gin  863. 

Mass. — Smith  v.  Cotting.  120  NB 
177;  Leland  v.  Hayden,  102  Mass. 
642. 

'  Minn. — ^Merchant  v.  Western  Land 
ASSOC;.  66  Minn.  327.  67  NW  931. 

N.  T. — Equitable  L.  Asaur.  Soc.  v. 
Union  Pac.  R.  Co.,  212  N.  Y.  360. 
106  NE  92,  LRA1916D  1062;  Williams 
v.  Western  Union  Tel.  Co.,  93  N.  Y. 
162,  192;  Wood  v.  Lary,  ii  Hun  550 
[app  dl.'im  124  N.  Y.  83,  26  NE  888]. 

Or. — Grants  Pass  Hardware  Co.  v. 
Calvert,  71  Or.  103,  142  P  669. 

Tex. — Olsen  v.  Homestead  Land, 
•tc,  Co.,  87  Tex.  868,  28  SW  944. 

"There  Is  no  statute  which  requires 
dividends  in  telegraph  companies  or 
In  companies  generally  to  be  made  In 
cash.  W'hether  they  shall  be  made 
In  cash  or  property  must  also  rest  in 
the  discretion  of  the  directors."  Wil- 
liams v.  Western  Union  Tel.  Co., 
supra. 

'*i,„  Smith  V.  Cotting,  (Mass.)  120 
NE  177,;  Equitable  L.  Assur.  Soc.  v. 
Union  Pac.  R.  Co.,  212  N.  Y.  360,  106 
NE  92,  LRA1915D  1052. 

75.  Equitable  L.  Assur.  Soc.  v. 
Union  P.ar^.  R  Co.,  212  N.  Y.  360.  106 
NE  92,  LRA1916D  1062. 

76.  Leiand  v.  Hayden,  102  Mass. 
642. 

77.  State  V.  Baltimore,  etc.,  R.  Co., 
6  Gill  (Md.)  363;  Wood  v.  L.ary,  47 
Hun  550  [app  dlsm  124  N.  Y.  83,  26 
NB  S88JJ. 

78.  Grants  Pass  Hardware  Co.  v. 
Calvert,  71  Or.  108,  142  P  569;  Olsen 
v.  Homestead  Land,  etc.,  Co.,  87  Tex. 
368,  28  SW  944.  And  see  Merchant  v. 
Western  Land  Assoc,  66  Minn.  827, 
57  NW  931  (where  under  a  statute 
stockholders  were  authorized  to  re- 
quire real  property  not  necessary  for 
the  transaction  of  the  business  of 
the  corporation  to  be  divided  in  kind 
as  a  dividend).  •       y^  ^-^t. /-r  l  r-> 
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panies,  it  is  not  necessary  that  it  be  reduced  to  cash 
before  distribution  to  the  stockholders,  but  the  stock 
itself  may  be  distributedJ* 

[$  1234]  f.  Stock  Dividends.  A  dividend  made 
payable  by  a  corporation  in  new  or  unissued  shares 
of  its  own  stock  is  a  stock  dividend.*"  When  a  cor- 
poration has  net  or  surplus  profits,^^  in  the  absence 
of  statutory  or  charter  prolubitibn,**  and  where  its 
aggregate  capital  stock  is  not  thereby  increased 
beyond  the  limit  imposed  by  its  charter  or  govern- 
ing statute,*^  it  may  retain  such  net  or  surplus  profits 
and  lawfully  declare  a  stock  dividend."*  And  where 
a  corporation  is  not  prohibited  therefrom,  whether  a 


[a]  Warranty  of  titta  not  pra- 
•nmad.— "From  the  fact  that  a  corpo- 
ration haa  determined  to  release  a 
portion  of  assets  for  division  amons 
Its  shareholders,  no  presumption 
arises  that  it  intended  to  make  good 
the  title  of  the  property  so  relin- 
quished." Olsen  V.  Homestead  Land, 
•to.,  Co.,  87  Tex.  368,  372,  28  SW  944. 

70.  Continental  Securities  Co.  v. 
Northern  Securities  Co.,  66  N.  J.  Ejq. 
374.  57  A  876. 

80.  Union,  etc.,  Trust  Co.  v. 
Taintor,  85  Conn.  452,  466,  83  A  897; 
Oray  v.  Hemenway,  212  Mass.  239, 
98  NB  789:  Rand  v.  Hubbell,  115  Mass. 
461,  15  AmR  121:  Daland  v.  Williams, 
101  Mass.  671;  Northern  Bank,  etc., 
Co.  V.  Day,  83  Wash.  296,  145  P  182: 
In  re  Fulford,  29  Ont.  Li.  376,  6  One 
WN  126,  14  DomLR  844. 

"An  issue  by  a  corporation  of  new 
shares  of  its  own  stock  to  its  share- 
holders." Union,  etc..  Trust  Co.  v. 
Talntor,  supra. 

81.  See  supra  9  1215. 

88.  See  constitutional  and  statU' 
tory  provisions;  and  cases  Infra  this 
note. 

[a]  A  OoaiMetloitt  statnt*  which 

Itrovlded  that  no  corporation  should 
ssue  any  certlflcates  on  stock  until 
It  has  been  subscribed  and  paid  for 
In  full  did  not  prevent  a  corporation 
having  a  right  to  increase  Its  capi- 
tal stock  from  declaring  a  stock  divio 
dend,  the  object  of  such  statute  be- 
ing to  prevent  the  issue  of  certifi- 
cates of  stock  not  paid  for,  rather 
than  to' require  the  technical  subscrip- 
tion to  stock.  Stamford  Trust  Co. 
V.  Tale,  etc.,  Mfg.  Co.,  83  Conn.  48, 
76  A  90. 

[b]  xnidar  »  Kassaohnsstts  stat- 
ute prohibiting  the  issue  of  a  stock 
dividend,  the  action  of  a  gas  com- 
pany in  increasing  stock  to  pay  lia- 
bilities incurred  in  extending  and  im- 
proving plant  does  not  violate  the 
statute,  although  such  expenses 
might  have  been  paid  out  of  funds 
lawfully  distributed  as  dividends. 
Fall  River  Gas  Works  Co.  V  Board 
of  Oas,  etc.,  Light  Comrs.,  214  Mass. 
629,  102  NB  475.  ^.^,^ 

[c]  A  Vaw  Tork  statute  prohibit- 
ing corporations  from  making  divi- 
dends except  from  surplus  profits,  or 
from  dlvidipg  among  the  stockhold- 
ers any  part  of  the  capital  stock, 
was  held  not  to  prohibit  a  corpora- 
tion from  making  a  stock  dividend. 
Williams  V.  Western  Union  Tel.  Co., 
93  N.  T.  162. 

[d]  A  orixntnal  statnta  panallxlar 
•took  OlTldands  by. corporations  does 
not  prohibit  the  capitalization  of  the 
surplus  of  a  corporation  by  another 
corporation  which  acquired  the  prop- 
erty of  the  former.  Grafton  County 
Electric  LlRht,  etc.,  Co..  v.  Stote,  77 
N.  H.  539.  94  A  193. 

83.  See  supra  §  518. 

84.  U.  S. — Gibbons  v.  Mahon,  136 
U.  S.  549,  10  set  1057,  34  L.  ed.  525; 
Schell  V.  Alston  SIfg.  Co.,  149  Fed. 
439;  Great  Western  Min..  etc.,  Co.  v. 
Harris,  111  Fed.  T8  [rev  on  other 
grounds  128  Fed.  321.  63  CCA  51, 
and  aff  198  U.  S.  561.  25  SCt  770.  49 
L.  ed.  1163];  Cunningham  v.  German 
Ins.  Bank,  101  Fed.  977,  41  CCA  609; 
Kenton  Furnace,  R.,  etc.,  Co.  v.  MC' 
Alnin,  5  Fed.  737. 

Conn. — Stamford  Trust  Co.  v.  Tale, 


etc.,  Mfg.  Co.,  83  Conn.  43,  75  A  90. 

Del. — Bryan  v.  Aiken,  82  A  817. 

111. — Farwell  v.  Great  Western  Tel. 
Co.,  161  III.  522,  44  NB  891;  Alaop  v. 
DeKoven,  107  111.  A.  109  [aff  205  111. 
309,  68  NB  930,  63  LRA  687]. 

Ky. — Jones  v.  Newport,  etc.,  R.  Co., 
11  Ky.  Op.  834. 

Md. — McOinnis  v.  O'Connor,  72  A 
614. 

VS.  3. — General  Inv.  Co.  v.  Bethle- 
hem Steel  Corp.,  87  N.  J.  Bq.  284,  100 
A  347. 

N.  T. — ^Williams  v.  Western  Union 
Tel.  Co.,  93  N.  T.  162:  Howell  v.  Chi- 
cago, etc,  R.  Co.,  51  Barb.  378. 

N.  C. — Whitlock  V.  Alexander,  160 
N.  C.  465,  76  SB  538. 

Pa, — Com.  V.  Pittsburgh,  etc.,  R.  Co., 
74  Pa.  83:  Brown  V.  Lehigh  Coal,  etc., 
Co.,  49  Pa.  270. 

Vt.— In  re  Heaton,  89  Vt.  660,  96  A 
21.  LRA1918D   201. 

Wash. — Northern  Bank,  etc..  Co.  v. 
Day,  83  Wash.  296,  145  P  182;  Lantz 
V.  Moeller,  76  Wash.  429.  136  P  687,  60 

LRANS  68.  „,.,,,.. 

Wis. — Soehnleln  v.  Soehnleln,  146 
Wis.  330,  131   NW  739.  ^,     , 

Bng. — Bouch  v.  Sproule,  12  App. 
Cas.  385;  Mills  v.  Buenos  Ayres 
Northern  R.  Co.,  L.  R.  5  Ch.  621;  In 
re  Barton.  L.  R.  5  Eq.  238. 

Alta. — Re  Crow's  Nest  Pass  Hard- 
ware Co.,  Ltd.,  16  DomL  44,  27  West 
LR  35. 

And  for  cases  In  which  the  right 
to  declare  a  stock  dividend  was  ap- 
parently recognized  see  Rand  v.  Hub- 
bell,  115  Mass.  461,  15  AraR  121; 
Leland  v.  Hayden,  102  Mass.  542;  Da- 
land  V.  Williams,  101  Mass.  671;  Bos- 
ton, etc.,  R.  Co.  V.  Com.,  100  Mass. 
399;  Mlnot  v.  Paine,  99  Mass.  191. 
96  AmD  705;  Atkins  v.  Albree,  12 
Allen  (Mass.)  359;  Knapp  v.  Publish- 
ers Geo.  Knapp  &  Co..  127  Mo.  66, 
29  SW  885;  Ohio  v.  Cleveland,  etc., 
R.  Co.,  6  Oh.  St.  489 ;  Parker  v.  Mason, 
8  R.  I.  427;  Gordon  v.  Richmond,  etc., 
R.  Co.,  78  Va.  601.   ^  .        x     . 

"In  the  absence  of  some  statute  to 
the  contrary  there  is  no  legal  objec- 
tion to  a  corporation's  declaring  a 
dividend  payable  in  stock  out  of  its 
net  income,  leaving  its  ordinary  capi- 
tal unimpaired."  In  re  Heaton,  89 
Vt.  650,  563,  96  A  21,  LRA1916D  201. 

"Uilder  ordinary  circumstances, 
where  the  company  has  earned  a  divi- 
dend, and  they  desire  at  the  same 
time  to  retain  the  moneys  so  earned, 
for  the  purposes  of  the  company 
.  ft  would  be  no  violation  of 
law  to  retain  such  moneys  and  in  lieu 
thereof,  to  issue  to  the  stockholders 
a  corresponding  amount  of  stock." 
Howell  V.  Chicago,,  etc.,  R.  Co;,  61 
Barb.  (N.  T.)  378,  380. 

"It  Is  within  the  power  of  the  cor- 
poration to  distribute  or  withhold 
earnings  from  the  stockholders;  to 
use  them  to  extend,  improve  and  In- 
crease the  plant  and  material  busi- 
ness facilities,  and  having  so  made 
them  part  of  the  physical  assets  of 
the  company  to  permanently  capi- 
talize them  by  increasing  the  capital 
stock  and  issuing  to  the  shareholders 
new  shares  to  represent  the  accumu- 
lations." Bryan  v.  Aiken,  (Del.)  82 
A  817.  820. 

fa]  ApvUoatlons  of  nda, — (1) 
Where  the  stock  of  a  corporation  was 
Increased,  the  assets  of  the  corpora- 


stock  dividend  shall  be  declared  rests  in  the  sotind 
discretion  of  the  directors."*  If  a  corporation  is 
authorized  to  issue  both  common  and  preferred  stock, 
a  stock  dividend  may  be  made  payable  in  either.**  A 
stockholder  cannot  be  compelled  to  accept  a  stock 
dividend  in  lieu  of  cash  due  him,"^  and  if  the  eharter 
of  a  corporation  requires  it  to  pay  dividends  in  cash, 
it  cannot  declare  a  stock  dividend  and  compel  its 
stockholders  to  accept  a  new  stock  instead  of  cash  ;** 
but  where  a  stock  dividend  has  been  declared,  a 
stockholder  cannot  recover  his  proportionate  shaire  of 
the  dividend  in  cash."* 
[$  1235]    g.  Limitation  of  Discretion  of  Directors 

tlon,  after  deducting  (he  amount!  of 
Us  capital  stock  and  debts,  can  bo 
applied  by  the  stockholders  to  tha 
payment  of  tbelr  subscription  to  tha 
increased  capital  stock,  the  transac- 
tion being  In  tha  nature  of  a  stock 
dividend.  Lantz  v.  Moeller,  76  'Wash. 
429,  136  P  687.  (2)  On  the  same  prin- 
ciple a  corporation  has  the  power,  as 
between  itself  and  its  stockholders, 
to  agree,  in  consideration  of  the  sur- 
render to  it  by  tha  stockholders  of 
accumulated  profits,  and  of  the  in- 
creased value  of  its  property,  to  treat 
stock,  upon  which  only  fifty  per  cent 
has  been  paid  as  fully  paid-up  stoclc 
Kenton  Furnace  R.,  etc.,  Co.  v.  Mc- 
Alpin,  5  Fed.  737. 

[b]  niostratidna. — (1)  Where  a 
corporation  had  earned  profits  but 
desired  to  .retain  them  to  make  Im- 
provements and  to  reduce  Its  per- 
manent debt,  and  had  power  to  in- 
crease its  capital  stock,  it  was  held 
that  the  action  of  the  corporation  in 
retaining  the  profits,  and  issuing  to 
the  stockholders  in  lieu  thereof  a 
corresponding  amount  of  stock,  was 
not  a  violation  of  the  law.  ,  Howell 
V.  Chicago,  etc.,  R.  Co.,  51  Barb.  (N. 
T.)  378.  (2)  Where  the  original 
stockholders  in  a  turnpike  company 
are  the  owners  of  all  the  stock  issued 
and  have  paid  for  It  and  completed 
their  road,  but  at  no  time  during 
many  years  thereafter  have  received 
any  dividends  on  their  investn:ient. 
they  may  by  resolution  authorize  the 
issuance  of  additional  stock  to  them- 
selves to  the  amount  of  the  tolls  col- 
lected during  such  years,  and  those 
thereafter  becoming  the  owners  of 
additional  stock  by  new  directors 
have  not  the  power  to  cancel  the 
additional  stock  issued  to  the  ori- 
ginal stockholders,  since  the  Issuance 
of  such  stock  was  valid.  Jones  v. 
Newport,  etc.,  R.  Co.,  11  Ky.  Op.   834. 

[c]  Vubllc  policy. — ^A  stock  divi- 
dend is  not  contrary  to  public  policy. 
Williams  V.  Western  Union  Tel.  Co., 
93   N    T    162 

88.'  U.  S.-^3cheU  ▼.  Alston  Mfg. 
Co.,  149  Fed.  439. 

Conn. — Stamford  Trust  Co.  v.  Tale, 
etc.,  Mfg.  C!o.,  83  Conn.  43,  75  A  90; 
Terry  v.  Bagle  Lock  Co.,  47  Conn.  141. 

Del.— Bryan  v.  Aiken,  82  A  817. 

N.  J. — General  Inv.  Co.  v.  Bethle- 
hem Steel  Corp.,  W  N.  J.  Eq.  234,  100 
A  347. 

N.  T. — ^Williams  v.  Western  Union 
Tel.  Co.,  93  N.  T.  162;  Howell  v.  Chi- 
cago, etc.jR.  Co..  51  Barb.  S78. 
•    N.  C.-^Whltlock  V.  Alexander,   160 
N.  C.  465.   76   SB  538. 

Wis. — Soehnleln  v.  Soehnleln,  146 
Wis.  330,  131  NW  739. 

86.  Howell  V.  Chicago,  etc.,  R.  Co., 
51  Barb,  (N.  T.)  378;  Soehnleln  v. 
Soehnleln,  146  Wis.  330,  131  NW  739. 

[a]  Common  stock  wltbont  votlnff 
rights. — There  Is  no  public  policy 
prohibiting  the  issuance  by  a  corpora- 
tion, as  a'  stock  dividend,  of  common 
stock  without  voting  rights.  General 
Inv.  Co.  v.  Bethlehem  Steel  (3orp.,  87 
N.  J.  Eq.  234,  100  A  347. 

87.  Williams  V.  Western  Union 
Tel.  Co..  93  N.  T.  162. 

88.  Hardin  County  vi  IiOulsTlIle, 
etc.,  R.  Co.,  92  Ky.  412,  17  SW  860; 
Hoole  V.  Great  Western  R.  Co.,  L.  R. 
3  Ch.  262. 

89.  Harris  v.  San  Francisco  Sugar 
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— (1)  In  OeneraL  Although  the  ^le  is  that 
-whether  a  dividend  shall  be  declared  and,  if  declared, 
its  amount  rest  in  the  sound  discretion  of  the,  direc- 
tors,"" directors  will  not  be  allowed  to  abuse  their 
discretion  as  to  declaring  dividends,  and  to  use  their 
power  illegally,  wantonly,  or  oppressively."^  So 
where  there  are  net  or  surplus  profits  out  of  which 
a  dividend  may  be  declared,  and  the  directors  frau- 
dulently refuse  or  neglect  to  declare  and  pay  a 
dividend,  a  court  of  equity  will  compel  them  to  do 
80."^  And  the  same  is  true  where  the  directors  refuse. 

Kennlnir  Co.,  41  Cal.  89S;  Terry  ▼. 
ElAKle  Lock  Co.,  47  Conn.  141:  State 
V.  Baltimore,  etc.,  R.  Co.,  6  Oill  (Md.) 
363. 

[a]  BMiaoB  for  mle. — "The  rela- 
tion of  debtor  and  creditor  cannot 
exist  as  between  the  company  and  the 
stockholder  In  this  respect,  until  the 
dividend  Is  made.  The  plaintiff,  by 
the  institution  of  this  action,  affirms 
the  dividend,  and  he  must  take  It  as 
It  Is.  .  .  .A  part  of  it  cannot 
be  taken  and  the  rest  discarded.  It 
cannot  be  said  you  have  declared 
three  per  cent,  and  we  will  have  the 
money,  although  In  the  very  declara- 
tion, they  say  they  can  only  pay  you 
in  the  liabilities  of  the  company." 
State  v.  Baltimore,  etc.,  R.  Co.,  6  Gill 
(Md.)  363,  386. 

90.  See  supra  {  1229. 

91.  U.  S. — In  re  Brantman,  244 
Fed.  101,  166  CCA  629;  Wilson  v. 
American  Ice  Co.,  206  Fed.  736;  Texas 
Cons.  Compress,  etc.,  Assoc,  v.  Stor- 
row,  92  Fed.  5,  34  CCA  182,  87  Fed. 
612,    31    CCA  139. 

III. — Chicago  R.  Equipment  Co.  v. 
National  Hollow  Brake  Beam  Co.,  178 
111.  A.  678. 

La. — Crichton  v.  Webb  Press  Co., 
113  La.  167,  86  S  926,  104  AmSR  600, 
67  LRA  76;  State  v.  State  Bank,  S 
Ifart.  N.  8.  327.  And  see  Southworth 
v.  Louisiana  Levee  Co.,  Mann.  Unrep. 
Cas.  166  (where  the  charter  provided 
that  distribution  be  made). 

Me. — Spear  v.  Rockland-Rockport 
Lime  Co.,  113  Me.  285,  93  A  754. 

Mich — Dodee  v.  Ford  Motor  Co., 
170  NW  668:  Knieht  v.  Alamo  Mfg. 
Co..   190   Mich.   223,  157  NW  24. 

Minn. — Anderson  v.  Dyer,  94  Minn. 
30,  101  NW  1061. 

N.  J.— Lawton  V.  Bedell,  (Ch.)  71 
A  490;  Raynolds  v.  Diamond  Paper 
Mills  Co.,  69  N.  J.  Flq.  299,  60  A  941; 
Stevens  v.  V.  S.  Steel  Corp.,  68  N.  J. 
Eq.  878,  »»  A  906;  Laurel  Springs 
Land  Co.  v.  Fougeray,  60  N.  J.  Ba. 
766,  26  A  886. 

N.  Y.— In  re  Rogers,  161  N.  T.  108, 

65  NB  893;  Kassell  v.  Empire  Tin- 
ware Co.,  178  App.  Dlv.  176,  164  NTS 
1083;  Lowry  v.  Farmers'  L.  &  T.  Co., 

66  App.  Div.  408,  67  NTS  769  [aff  172 
N.  T.  187,  64  NE  798];  Brown-  v. 
Buffalo,  etc.,  R.  Co.,  27  Hun  342;  Hla- 
cook  v.  Lacy,  9  Misc.  678,  80  NTS 
860;  Scott  V.  EJagle  F.  Ins.  Co.,  7 
Paige  198. 

S.  D. — Ritchie  V.  People's  Tel.  Co., 
22  S.  D.  698,  119  NW  990. 

Vt. — Stevens  v.  Rutland,  etc.,  R. 
Co.,  29  Vt.  545. 

Wis. — Morey  v.  Fish  Bros.  Wagon 
Co.,  108  Wis.  620,  84  NW  862. 

'T^lle  It  was  largely  a  matter  of 
discretion  with  the  board  of  directors 
as  to  what  use  they  would  put  the 
profits  to,  whether  to  declare  a  divi- 
dend or  use  them  In  the  business  of 
the  company,  there  Is  a  limit  to  this 
discretion;  and  the  courts  will  not  al- 
low the  directors  to  use  their  pow- 
ers oppressively  by  refusing  to  de- 
clare a  dividend  while  the  net  profits 
and  character  of  the  buslne^^s  clear- 
ly warrant  it."  Storrow  v.  Texas 
Cons.  Compress,  etc.,  Assoo.,  87  Fed. 
612,  616,  31  CCA  139. 

"When  the  right  to  a  dividend  is 
clear,  and  there  are  funds  from  which 
it  can  properly  be  made,  a  court  of 
equity  will  Interfere  to  compel  the 
company  to  declare  It.  Directors  are 
not  allowed  to  use  their  power  Il- 
legally, wantonly,  or  oppressively." 
Snear  v.  Rockland-Rockfort  Lime  Co., 
lis  Me.  285,  288,  93  A  764. 


to  divide  surplus  profits  as  dividends  on  the  ground 
that  such  profits  are  liecessary  for  some  unauthorized 
purpose  or  purposes,'^  or  where  the  action  of  the 
board  of  directors  in  refusing  to  declare  a  dividend 
is  merely  arbitrary  or  capricious.** 

[f  1236]  (2)  Discrimination  between  Stock- 
holders. Unless  the  contract  under  which  the  par- 
ticular stock  was  issued  gives  them  the  right,"^  the 
directors  of  a  corporation  have  no  right  to  discrimi- 
nate between  stockholders  in  the  distribution  of  divi- 
dends.**  Thus  where  a  dividend  is  declared  and  paid 


"It  is  not  to  be  inferred  that  a 
trading  corporation  may  go  on  indef- 
initely, and  apply  Its  profits  to  plant, 
equipment,  etc.,  to  the  exclusion  of 
paying  dividends.  There  is  a  limit 
to  the  directors'  discretion  in  such 
matters,"  Wilson  v.  American  Ice 
Co.,  206  Fed.  786,  746. 

'Where  dividends  are  withheld  for 
an  unlawful  purpose— to  deprive  a 
particular  stockholder  of  his  rights — 
he  may  have  the  aid  of  equity  for 
adequate  protection."  Anderson  v. 
Dyer,  94  Minn.  30,  101  NW  1061. 

98.  U.  S. — In  re  Brantman,  244 
Fed.  101,  166  CCA  629;  Texas  Cons. 
Compress,  etc.,  Assoc,  v.  Storrow,  92 
Fed.  6,  34  CCA  182,  87  Fed.  612,  31 
CCA  139 

La. — Crichton  v.  Webb  Press  Co., 
lis  La.  167,  86  S  926.  104  AmSR  600, 
67  LRA   76. 

Minn. — Anderson  v.  Dyer,  94  Ulim. 
SO,  101  NW  1081. 

Ni  J.— Lawton  v.  Bedell,  (Ch.)  71 
A  490;  Raynolds  v.  Diamond  Paper 
Mills  Co.,  69  N.  J.  Eki.   299,  60  A  941. 

N.  T. — Kassell  v.  Empire  Tinware 
Co.,  178  App.  Dlv.  176,  164  NTS  1038; 
Brown  V.  Buffalo,  etc.,  R.  Co.,  27  Hun 
342. 

S.  D. — Ritchie  V.  PeoQle'a  Tel.  Co., 
22  S.  D.  698,  119  NW  990. 

Wis. — Morey  v.  Fish  Bros.  Wagon 
Co„  108  Wis.  620,  84  NW  862. 

fa]  XUnstrstioiui. — (1)  Where  the 
complaint  alleged  that  plaintiff  was 
a  stockholder,  that  the  action  was 
brought  on  behalf  of  himself  arid 
other  stockholders  similarly  situated, 
that  the  corporation  and  Its  presi- 
dent had  converted  and  misapplied 
corporate  moneys,  and  that  dividends 
were  withheld  and  false  books  o.f  ac- 
count kept,  and  where  the  relief  de- 
manded was  that  defendants  be  com- 
pelled to  account  and  to  pay  over  to 
plaintiff  his  share  of  the  profits 
which  ought  to  have  been  distributed 
as  dividends,  it  was  held  that  a  good 
cause  of  action  was  stated.  Brown 
V.  Buffalo,  etc.,  R.  Co.,  27  Hun  (N. 
T.)  342.  (2)  When  the  business  of 
a  corporation  has  by  successful  man- 
agement been  brought  to  a  condition 
in  which  the  profit,  after  the  payment 
of  all  Indebtedness,  is  more  than 
twenty  times  the  amount  of  the  orig- 
inal capital,  and  there  is  no  proof 
of  any  honest  purpose  to  enlarge  the 
business  of  the  company,  and  the 
withholding, of  a  declaration  of  divi- 
dends Is  but  a  mere  pretext  for  an 
opportunity  to  absorb  such  profits  by 
fraudulent  devices,  such  as  the  pay- 
ment of  exorbitant  salaries,  the  court 
of  equity  will  enforce  a  distribution 
of  a  reasonable  part  of  such  profits 
as  dividend.  Laurel  Springs  Land 
Co.  V.  Fougeray,  50  N.  J.  Eq.  766,- 
26  A  886.  (3)  ''A  complaint  which 
sets  forth  that  several  distinct  cor- 
porations, owning  a  majority  of  the 
stock  of  an  independent  company, 
have  conspired  together  to  deprive 
the  plaintiff  of  stock  owned  by  him 
In  the  latter,  or  Its  application  on  a 
note  which  he  had  pledped  as  col- 
lateral for  his  stock,  and  denied  such 
owner  an  accounting  of  profits,  while 
proposing  to  conduct  Its  business  to 
prevent  him  from  deriving  benefits 
therefrom,  states  a  cause  of  action 
for  equitable  relief."  Ander.'?on  v. 
Dyer,  94  Minn.  SO.  101  NW  1061.  (4) 
A  court  of  equity  will  order  the  dec- 
laration of  a  dividend  at  the  Instance 
of  a  trustee  In  bankruptcy  of  a  stock- 
holder, where  there  are  surplus  prof- 


its out  of  which  a  dividend  could  be 
declared  and  the  directors  are  acting 
in  collusion  with  the  bankrupt  in 
withholding  it  In  order  that  his  cred- 
itors may  be  prevented  from  obtain- 
ing the  money.  In  re  Brantman,  244 
Fed.  101.  156  CCA  629. 

93.  Wolfe  V.  Underwood,  96  Ala. 
829,  333,  11  S  344;  Dodcre  v.  Ford  Mo- 
tor Co.,  (Mich.)  170  NW  668;  March 
V.  Eastern  R.  Co.',  4S  N.  H.  615; 
Stevens  v.  Rutland,  etc.,  R.  Co.,  29  Vt. 
645. 

"Only  the  furtherance  of  some 
legitimate  purpose  of  the  enterprise 
can  Justify  the  exclusion  of  stock- 
holders from  the  enjoyment  of  net 
profits."    Wolfe  v.  Underwood,  supra. 

"A  business  corporation  is  organ- 
ized and  carried  on  primarily  for  the 
vrofit  of  the  stockholders.  The  pow- 
ers of  its  directors  are  to  be  em- 
ployed for  that  end.  The  discretion 
of  directors  is  to  be  exercised  in 
the  choice  of  means  to  attain  that 
end,  and  does  not  extend  to  a  change 
In  the  end  Itself,  to  the  reduction  of 
profits,  or  the  nondlstrlbutlon  of  the 
profits  among  stockholders  in  order 
to  devote  them  to  other  purposes. 
.  .  .  It  is  not  within  the  lawful 
powers  of  a  board  of  directors  to 
shape  and  conduct  the  affairs  of  a 
corporation  for  the  merely  incidental 
benefit  of  shareholders  and  for  th* 
primary  purpose  of  benefiting  others, 
and  no  one  will  contend  that,  if  the 
avowed  purpose  of  the  defendant  di- 
rectors was  to  sacrifice  the  interests 
of  shareholders.  It  would  not  be  the 
duty  of  the  courts  to  interfere."  Per 
Ostrander,  C.  J.,  In  Dodge  v.  Ford  Mo- 
tor Co.,  (Mich.)  170  NW  668,  684. 

[a]  XUnstiatlOB.  —  The  discretion 
of  directors  does  not  extend  to  the 
extent  which  would  permit  the  re- 
duction of  the  profits  or  the.  non- 
distribution  of  profits  among  stock- 
holders In  order  to  benefit  the  publio, 
making  the  profits  of  the  stockhold- 
ers Incidental  thereto.  Dodge  v.  Ford 
Motor  Co.,   (Mich.)   170  NW  668. 

94.  Dodge  v.  Ford  Motor  Co_ 
(Mich.)  170  NW  868;  Hlsoock  V.  Laoy, 
9  JUlsc.  578,  30  NTS  860. 

[a]  Xllnstration. — Where  a  corpo- 
ration had  a  surplus  of  one  hundred 
and  twelve  million  dollars,  about 
fifty-four  million  dollars  cash  on 
hand,  and  had  made  profits  of  fifty- 
nine  minion  dollars  in  the  past  year, 
with  expectations 'of  sixty  million, 
dollars  the  coming  year,  the  refusal 
of  its  directors  to  declare  a  dividend 
of  more  than  one  million  two  hun- 
dred thousand  dollars  was.  In  the  ab- 
sence of  some  justifiable  reason,  an 
arbitrary  exercise  of  authority  which 
would  give  a  court  of  equity  the  right 
to  interfere.  Dodge  v.  Ford  Motor 
Co.,  (Mich.)  170  NW  668. 

9B.     See  supra  9  673  et  seq. 

99.  U.  S. — Storrow  v.  Texas  ConS. 
Compress,  etc.,  Assoc,  87  Fed.  612, 
3 1   CCA  139 

Ala. — Gulif  Coal,  etc.,  Oo.  ▼.  Mus- 
grove,  195  Ala.  219,  70  S  179. 

Ark. — Southwestern,  etc.,  R.  (^  V. 
Martin,  67  Ark.  355,  21  SW  465. 

Conn. — Stoddard  v.  Shetucket  Foun- 
dry Co.,  34  Conn.  542 ;  Phelps  v.  Farm- 
ers', etc..  Bank,  26  Conn.  269. 

III. — Oatty  V.  Peoria  Law  Li- 
brary Assoc.  219  111.  616,  623,  76  NB 
707  [clt  Cyc];  Ryder  v.  Alton,  etc.,  R. 
Co.,  13  111.  516;  Chlcaero  R.  Equip- 
ment Co.  V.  National  Hollow  Brake 
Beam  Co..  173  111.  A.  573 

Iowa. — Redhead  v.  Iowa  Nat.  Bank, 
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[§  1236 


to  part  of  tie  sto^kholdprs  of  a  corporation,  no  stock- 
holder can  be  excluded  from  participation  therein;'^ 
and  where  a  corporation  has  paid  a  dividend  to  every' 
other  stockholder,  it  will  be  estopped,  in  an  action  by 
such  stockholder  for  the  recovery  of  his  proportionate 
share,  from  defending  on  the  ground  that  the  divi- 
dend declared  was  in  excess  of  the  amonnt  of  its  net 
or  surplus  proflts,^^  or  that  the  dividend  was  not  for- 
mally declared.*'  But  where  a  stockholder  alleges, 
in  a  suit  to  recover  a  dividend  which  had  been  paid 


to  every  other  stockholder,  that  the  dividend  was 
made  not*  out  of  earnings  bat  ont  of  capital,  he  is 
not  ehtitled  to  his  share,'  his  recourse  being  to  com  - 
pel  a  restoration  of  the  ill^ally  distributed  dividend.* 
And  the  same  rule  applies  where  for  any  reason  the 
payment  of  a  dividend  at  the  time  of  its  declara- 
tion is  illegal.^  The  length  of  time  a  stockholder  has 
been  such  cannot  be  made  the  basis  of  his  exclusion 
from  participation  in  a  dividend,*  nor  can  the  fact 
that  a  stockholder  owes  for  his  stock  justify  snch  a 


127  Iowa  672,  103  NW  796. 

Kan. — Hale  v.  Republican  River 
Bridge  Co.,  8  Kan.  466. 

Md. — State  v.  Baltimore,  etc.,  R. 
Co.,   6   QUI   363. 

Maaa. — Adams  v.  Protective  Union 
Co.,  210  Maaa.  172.  90  NE!  74. 

Mo. — Latimer  v.  Equitable  lioan, 
eta.  Assoc,  78  Ho.  A.  463.  And  see 
Hill  v.  Atoka  Coal,  etc^  Co.,  124  Mo. 
153,  25  SW  926,  32  SW  111,  21  SW 
608  (where' the  rule  of  the  text  was 
recognized). 

N.  J. — Jackson  ▼.  Newark  Plank 
Road  Co..  31  N.  J.  L.  277;  Wilcox  v. 
Trenton  Potteries  Co.,  <4  N.  J.  EKl- 
173,  63  A  474.  And  see  Bdwards  v. 
National  Window  Olaas  Jobbers  As- 
soc, (Sup.)  68  A  800  (where  the 
object  of  the  corporation  was  to  dis- 
tribute window  glass  among  Its  mem- 
bers at  cost  and  not  to  make  and 
distribute  profits). 

N.  Y. — Jonea  v.  Terre  Haute,  etc, 
R.  Co.,  57  N.  T.  196;  Oodley  v.  Cran- 
dall.  etc,,  Co.,  153  App.  Dlv.  697,  139 
NTS  236  [mod  on  other  grounds  212 
N.  Y.  121.  105  NE3  819,  LRA1915D 
632];  BUUngham  V.  K  P.  Oleasan 
Mfg.  Co^  101  App,  Dlv.  476,  91  NTS 
104e  [aff  186  N.  T.  671  mem,  78  NB 
1079   mem]. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Alle- 
gheny County,  79  Fa.  210;  Mamauz 
V.  Union  Casualty  Ins.  Co.,  24  Fa. 
Dlst.  828. 

Wash. — Oellerman  v.  Atlas  Pdy., 
etC^Co.,  45  Wash.  114,  87  P  1059. 

W.  Va. — Thlry  v.  Banner  Window 
Olass  Co.,  81  W.  Va.  39,  93  SB  968, 
I.RA1918B  1048. 

Eng. — Oakbank  Oil  Co.  v.  <3rum, 
8  App.  Cas.  66;  Harrison  v.  Mexldan 
R.  Co.,  ti.  R.  19  Ea.  358;  Adiey  v. 
Whltstable  Co.,  17  Yes.  Jr.  316,  34 
Reprint  122. 

"Dividends  among  stockholders  of 

the  same  class  must  always  be  equal 

and  without  discrimination."    Cratty 

▼.   Peoria    Liaw   Library   Assoc,   219 

\    ni.  516,  522,  76  NB  707. 

"Dividends  among  stockholders  of 
the  same  class  must  always  be  pro 
rata,  equal,  and  without  preference." 
Gulf  Coal,  etc.,  Co.  v.  Musgrove,  195 
Ala.   219,  221,  70  S   179. 

"Directors  of  a  corporation.  In  ref- 
erence to  the  corporate  property,  act 
In  the  relation  of  trustees.  The  stock- 
holders are  the  cestuls  que  trust.  The 
directors  can  make  no  disposition  of 
the  corporate  property  which  shall 
not  inure  to  the  equal  benefit  of  all 
the  stockholders.  If  they  attempt  to 
divide,  they  must  so  divide  that  each 
shall  receive  his  proportionate  share. 
They  cannot  agree  for  and  bind  the 
stockholders  to  any  other  division." 
Hale  V.  Republican  River  Bridge  Co., 
S  Kan.  466,  472. 

97.  Ark. — Southwestern,  etc.,  R. 
Co.  V.  Martin,  57  Ark.  355,  21  SW 
466. 

CV>nn. — Stoddard  v.  Shetucket  Pdy. 
Co.,  84  Conn.  542;  Phelps  v.  Farmers', 
etc..  Bank,   26   Conn.    269. 

ni. — Cratty  v.  Peoria  Law  Library 
Assoc,  219  111.  618,  76  NE  707 ;  Ryder 
▼.  Alton,  etc,  Co.,  13  III.  516:  Chicago 
R.  Equipment  Co.  v.  National  Hollow 
Brake  Beam  0>.,  173  111.  A.  571,  673, 
S»6,  619. 

Iowa. — ^Redhead  v.  Iowa  Nat.  Bank, 
127  Iowa  672,  103  NW  796. 

Mo. — Latimer  v.  Equitable  Loan, 
etc,  Assoc,  78  Mo.  A.  463. 

N.  J. — Jackson  v.  Newark  Plank 
Road  Co..  31  N.  J.  L.  277 ;  Willcox  v. 
Trenton   Potteries   C^.,   64   N.   J.   Eq. 


173.   63  A  474. 

N.  T. — Jones  v.  Terre  Haute,  etc., 
R.  Co.,  57  N.  Y.  196T  Godley  v.  Cran- 
dall.  etc.,  Co.,  153  App.  Dlv.  697,  139 
NTS  236  [mod  on  other  grounds  212 
N.  Y.  121,  106  NE  819,  LRA1915D 
6821. 

Wash.— Gellermann  v.  Atlas  Foun- 
dry, ■  etc  Co.,  46  Wash.  114,  87  P 
1069. 

W.  Va. — Thlry  v.  Banner  Window 
Glass  Co.,  81  W.  Va.  39,  93  SE  968, 
LRA1918B   1048. 

"Dividends  must  be  general  on  all 
the  stock,  so  that  each  stockholder 
will  receive  his  proportionate  share. 
The  directors  have  no  authority  to 
declare  a  dividend  on  any  other  prin- 
ciple. They  cannot  exclude  any  por- 
tion of  the  stockholders  from  an  equal 
participation  in  the  profits  of  the 
company."  Ryder  v.  Alton,  etc.,  R. 
Co.,  13   111.   616,   620. 

[a]  AppliotlOB  of  ml*. — ^A  non- 
assenting  preferred  stockholder  can- 
not object  to  the  execution  by  a  cor- 
poration of  an  agreement  with  other 
preferred  stockholders  of  the  same 
class  whereby  those  assenting  there- 
to were  to  receive,  in  consideration 
of  the  surrender  of  cumulative  divi- 
dend bearing  stock  for  noncumulatlve 
dividend  stock,  funding  certificates 
representing  the  arrears  on  the  cumu- 
lative stock,  which  certificates  should 
carry  four  per  cent  interest  out  of 
the  net  profits  of  the  corporation  for 
the  year,  and  should  not  be  cumu- 
lative, and  should  be  payable  in 
priority  to  any  dividends  on  the 
capital  stock  for  the  year,  since  if  the 
corporation  made  provision  for  the 
payment  of  such  Interest,  it  would 
Se  required  to  pay  a  like  amount  to 
nonassenting  holders  of  preferred 
stock:  Wlllcbx  v.  Trenton  Potteries 
Co.,  64  N.  J.  Eq.  173,  53  A  474. 

[hi  zanitrations,— (I)  A  bill 
wherein  it  is  alleged  that  others  hold- 
ing the  same  class  of  stock  have  been 
paid  dividends  while  plaintiff  had  re- 
ceived none  states  a  cause  of  action. 
Cratty  v.  Peoria  Law  Library  Assoc, 
219  111.  616,  76  NE  707.  (2)  If  a  bank 
votes  to  pay  taxes  on  the  shares  of 
its  stock,  where  the  obligation  to  pay 
taxes  thereon  Is  not  that  of  the  bank 
but  that  of  the  stockholders,  their 
action  amounts  to  a  declaration  of  a 
dividend  equal  In  amount  to  the  tax  on 
each  share,  and  it  cannot  refuse  to 
pay  atockholdera  not  liable  to  the  tax 
their  proportionate  share  in  cash. 
Redhead  v.  Iowa  Nat.  Bartk,  127  Iowa 
672,  103  NW  796.  (3)  Under  a  by-law 
of  a  corporation  providing  that  the 
trustees  may  at  their  discretion  de- 
clare dividends  on  the  paid-up  stock, 
and  that  dividends  accruing  on  any 
stock  that  may  have  been  subscribed 
for  and  not  paid  up  shall  be  applied 
on  the  unpaid  subscription,  when  a 
dividend  Is  declared  on  the  paid-up 
stock,  a  like  dividend  to  be  applied 
on  unpaid  subscriptions  for  stock 
accrues  and  must  be  paid  as  a  matter 
of  course.  Gellermann  v.  Atlas 
Foundry,  etc.,  Co.,  45  Wash.  114,  87 
P  1069. 

[c]  SlscTimlnatozT  •nforeeman'fe 
of  a  by-law. — ^Where  a  by-law  pro- 
vided that  upon  the  removal  of  a 
stockholder  l^rom  the  city  wherein 
the  business  of  the  company  was  con- 
ducted such  stockholder  would  no 
longer  be  entitled  to  receive  dividends, 
and  this  provision  was  not  enforced 
against  persons  so  removing  except 
as  to  plaintiff,  such  by-law  will  not 


bar  his  recovery  of  dividends  de- 
clared. Adama  v.  Protective  Union 
Co.,  210  Mass.  172,  96  NE  74. 

[d]  PrMmmirtion  of  aqnallty^— 
The  declaration  of  a  dividend  by  a 
corporation  on  part  of  its  capital 
stock  raises  a  presumption  that  the 
same  dividend  is  declared  on  alL 
Atlantic  etc.,  Tel.  Co.  v.  Com.,  3 
Brewst.   (Pa.)   366. 

98.  Stoddard  v.  Shetucket  Pdy. 
Co.,  34  Conn.  642;  Pease  v.  Chicago 
Crayon  Co.,  170  111.  A.  234;,  Ball  v. 
Peper  Cotton  Press  Co.,  141  Mo.  A. 
26,  121  SW  798;  Thlry  v.  Banner  Win- 
dow Glass  Co.,  81  W.  Va.  39,  S3  SE 
968,  LRA1918B  1048. 

Ca]  Befaase  that  dlvUend  wma  not 
•amsd.— After  the  declaration  of  a 
dividend  and  payment  to  some  of  the 
stockholders,  a  corporation  ivill  not 
be  permitted  to  set  up,  in  defense  of 
a  suit  brought  against  it  by  a  stock- 
holder who  was  not  paid,  that  the 
dividend  was  not  earned,  and  that  Its 
payment  would  withdraw  a  part  of 
the  capital  of  the  company.  Stod- 
dard V.  Shetucket  Fdy.  Co.,  34  Conn. 
642. 

[b]  Vrasninvtion.— Proof  that  all 
stockholders  but  plaintiff  have  been 
paid  dividends  in  pursuance  of  reso- 
lutions declaring  diyidends  "payable 
out  of  the  profits"  establishes  prima 
facie  that  sufllcient  profits  have  been 
earned.  Pease  v.  Chicago  Crayon 
Co.,  170  111.  A.  284. 

99.  Freeman  v.  Rogers  White 
Lime  Co.,  (Ark.)  211  SW  148;  South- 
western, etc,  R.  Co.  V.  Martin,  67 
Ark.  365,  21  SW  465;  Thlry  v.  Ban- 
ner Window  Glass  Co.,  81  W.  Va.  39, 
93  SE  958,  LRA1918B  1048. 

[a]  Bstoppal  of  eoxporatlOB  to 
dsny  that  dividend  was  d«elar*d^— 
The  minutes  of  a  meeting  of  a  cor- 
poration showed  that  a  resolution  de- 
claring a  dividend  was  offered  and 
seconded,  but  failed  to  show  that  it 
was  ever  adopted.  The  ofilaers  of  the 
corporation  acted  upon  the  assump- 
tion that  the  resolution  was  adopted, 
and  all  of  the  stockholders  but  one 
were  paid  their  pro  rata  dividends. 
The  corporation  had  never  disclaimed 
the  action  of  its  officers  in  paying 
them.  In  an  action  at  law  by  the  un- 
paid stockholder  to  recover  his  share 
of  the  dividend,  it  was  held  that  the 
corporation  was  estopped  to  deny  that 
the  resolution  was  adopted.  South- 
western, etc.,  R.  Co.  v.  Martin,  57  Ark. 
866. 

1.  Tapscott  V.  Mexican  Colorado 
River  Land  Co.,  163  CaL  664,  96  P 
271. 

3.  Tapscott  V.  Mexican  Colorado 
River  Land  Co.,  163  Cal.  664,  96  P 
271. 

3.  Chicago  R.  Equipment  Co.  v. 
National  Hollow  Brake  Beam  Co., 
173   111.  A.   573. 

4.  Phelps  V.  Farmers',  etc..  Bank, 
26  Conn.  269;  Ryder  v.  Alton,  etc..  R. 
Co.,  IS  111.  516;  Waterman  v.  Alden. 
42  111.  A.  294  rrev  on  other  groimds 
144  111.  90,  32  NE  972];  .Tones  v.  Terre 
Haute,  etc.,  R.  Co.,  67  N.  T.  196: 
Thlry  v.  Banner  W'ndow  Glass  Co.,  81 
W.  Va.  39,  93  SE  958.  LRA1918B  1048. 

[a]  ninvtratlona. — (1)  Where  a 
person  holding  bonds  of  a  railroad 
corporation,  by  their  terms  con- 
vertible Into  stock,  surrendered  them 
and  received  stock  issued  prior  to  the 
declaration  of  a  dividend  by  the  board 
of  directors.  It  was  held  that  the 
board  had  no  right  to  limit  the  pay- 
ment  of  the  dividend   to  the   stock- 
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discrimination,'^  and  no  discrimination  can  be  made 
upon  the  basis  of  the  amount  of  stock  a  stockholder 
owns."  No  discrimination  can  be  made  between  stock- 
holders of  the  same  class  as  to  the  amount  of  the 
dividend,'  the  time  of  its  payment,'  or  the  form  in 
which  it  is  made  payable."  But  it  has  been  held  ihat 
the  mere  fact  that  a  dividend  is  made  payable  in 
preferred  stock  to  the  holders  of  preferred  stock  and 
in  common  stock  to  the  holders  of  common  stock  does 
not  render  it  discriminatory.*"  ,  However,  stock- 
holders who  consent  to  a  discriminatory-  dividend 
are  bound  thereby,**  and  the  same  is  true  where 
stockholders  consent  to  a  division  of  profits  on  some 
basis  other  than  that  of  the  number  of  shares  held.*^ 
However,  a  stockholder  cannot  be  deprived  of  hie 
right  to  receive  dividends  based  on  the  amoant  of 


stock  held,  as  provided  by  the  articles  of  the  oorpora- 
tion  at  the  time  he  became  a  stockholder,  without 
his  consent.** 

[i  1237]  (3)  Oppressive  Conditions.  It  is  not 
within  the  discretion  of  the  directors  of  a  corpora- 
tion in  declaring  the  dividend  to  make  it  payable 
only  upon  such  conditions  as  amount  to  a  ratiiSication 
of  prior  wrongful  acts  of  a  majority  of  the  direc- 
tors.** But  where  a  stockholder  sues  to  recover  a 
dividend,  basing  his  right  on-  a  resolution  setting 
forth  conditions  upon  which  it  is  payable,  his  act 
amounts  to  a  ratification  of  the  resolution  in  toto.*' 

[}  1238]  6.  Effect  of  Declaration.  The  declara- 
tion of  a  dividend  creates  a  debt  against  the  corpora- 
tion in  favor-  of  each  stockholder  to  the  amount  due 
him  as  his  pro  rata  share,**  and  this  is  true  although 


holdftra  boldln?  stock  at  a  day  prior 
to  the  Issue  of  such  stock,  which  was 
the  close  of  a  fiscal  year  with  the 
company,  but  that  he  was  entitled  to 
the  dividend,  and  that  the  fact  that 
the  directors  had  adopted  a  particu- 
lar day  as  the  close  of  the  corporate 
flscal  year,  or  that  they  directed  the 
close  of  the  transfer  books  for  any 
purpose,  did  not  impair  the  legal 
rieht  of  any  stockholder  to  share  in 
dividends  subsequently  declared. 
Jones  V.  Terre.  Haute,  etc.,  R.  Co., 
57  N.  y.  19«.  (2)  The  fact  that  a  cor- 
poration defending  a  suit  brought  by 
a  stockholder  for  his  dividend  shows 
that  another  person  had  agreed  to 
take  such  stock,  and  that  the  com- 
missioners had  counted  such  stock 
to  the  latter  person,  is  Insufflclent  to 
defeat  the  action;  the  signature  of 
the  first  subscriber  should  have  been 
erased  and  that  of  the  other  substi- 
tuted, or  something  should  be  done  so 
as  to  hold  the  latter  liable.  Ryder  v. 
Alton,  etc.,  R.  Co.,  13  111.  E16.  (S) 
Where  the  charter  of  a  bank  pro- 
vided that  charitable  societies  might 
from  time  to  time  subscribe  for  stock 
of  the  bank  in  addition  to  Its  fl^ed 
capital,  which  stock  was  not  trans- 
ferable, and  might  be  withdrawn  at 
par  on  certain  notice,  and  the  bank 
had  declared  a  dividend  from  its  sur- 

f>lu8  earnings,  the  societies  subscrib- 
ng  were  stockholders,  with  all  the 
rights  of  individual  stockholders,  and 
entitled  to  receive  their  proportion  of 
the  dividend,  although  the  fund  from 
which  it  was  declared  was  earned  in 
great  part  before  they  became  stock- 
Dolders.  Phelps  v.  Farmers',  etc.. 
Bank,  20  Conn.  3<9. 

S.  Oakbank  Oil  Co.  t,  Cnun,  8  App. 
Cas.  65. 

e.  State  V.  Baltimore,  etc.,  R.  Co., 
6  Gill  (Md.)  863. 

7.  Hale  v.  Republican  River 
Bridge  Co.,  8  Kan.  466. 

B.  Blllingham  v.  B.  P.  Oleason 
Mfg.  Co„  101  App.  Div.  476,  91  NTS 
1046  [alf  185  N.  Y.  671  mem,  78  NB 
1079  mem]. 

>.  State  V.  Baltimore,  etc.,  R.  Co., 
6  am    (Hd.)    363. 

10.  Howell  V.  Chicago,  etc.,  R.  Co.. 
51  Barb.    (N.  T.)   378. 

11.  Breslln  v.  Frles-Breslln  Co., 
70  N.  j;  L.  274,  58  A  813;  Pittsburg, 
etc,  R.  Co.  V.  Allegheny  County.  79 
Pa.   210. 

[a]  AppUoatioa  of  rale. — An  In- 
struction to  the  effect  that,  when- 
ever the  directors  set  apart  a  por- 
tion of  the  profits  of  the  company 
for  division  among  the  stockholders. 
It  Is  their  prima  fade  duty  to  appor- 
tion the  dividend  among  the  stock- 
holders pro  rata  to  their  several 
holdings,  but  that  if  all  the  stock- 
holders who  are  entitled  to  partici- 
pate in  the  division  authorized,  ratify, 
or  acquiesce  in  any  distribution  of 
the  fund  among  themselves,  differ- 
ing from  the  ordinary  pro  rata  divi- 
sion, the  directors  may  make  the 
division  In  accordance  with  such  au- 
thoriitatlon,  ratification,  or  ac- 
quiescence of  all  the  stockholders, 
correctly  states  the  law.  Breslln  v. 
Frles-Breslln  Co.,  70  N.  J.  U  274,  SB 
A  313. 


13.  Bigbee,  etc..  Packet  Co.  v. 
Moore,  121  Ala.  379,  25  S  602;  Har- 
mony Fire  Co.  v.  Philadelphia  F. 
Assoc.  36  Fa.  496;  Johnson  v.  Oood- 
enough,  103  Wash.  625,  176  P  306. 

13.  Allen  v.  WhHe,  (Nebr.)  171 
NW  62. 

14.  Chicago  R.  Equipment  Co.  v. 
National  Hollow  Brake  Beam  Co., 
173  111.  A.  571,  573,  695,  619. 

16.  Freeman  v.  Biachlas  Water 
Power,  etc.,  Co.,  38  Me.  '348 ;  Kimball 
V.  Success  Mln.  Co.,  88  Utah  78,  110 
P  872. 

18.  VS.  S. — Staats  v.  Biograph  CcC, 
236  Fed.  454,  149  CCA  506,  LRAI917B 
728:  Wheeler  v.  Northwestern  Sleigh 
Co.,    39   Fed.    347. 

Ala. — Gulf  Coal,  etc.,  Co.  v.  Mns- 
grove,  196  Ala.  219,  79  S  179. 

Ark. — Southwestern,  eto^,  R.  Co.  v. 
Martin,  67  Ark.   355,  21  8W  465. 

Cal. — Cates  v.  Consolidated  Realty 
Co^  26  Cal.  A.  531,  144  P  301. 

Conn. — Bishop  v.  Bishop,  81  Conn. 
609,  71  A  683;  Cogswell  v.  Second 
Nat  Bank.  78  Conn.  76,  60  A  1069 
raff  204  U.  8.  1,  27  SCt  241,  51  L.  ed. 
843];  Terry  v.  Bagle  Lock  Co.,  47 
Conn.  141;  Beers  v.  Bridgeport 
Spring  Co.,  42  Conn.  17. 

Oa. — Albany  Fertilizer,  etc.,  Co.  v. 
Arnold,  103  <&.  146,  29  SB  696. 

IlL — Cratty  v.  Peoria  Law  Library 
Assoc,  219  111.  616,  76  NB  707  [rev 
120  III.  A.  596];  Pease  v.  Chicago 
Crayon  Co.,  170  III.  A.  234. 

Iowa. — Redhead  v.  Iowa  Nat.  Bank, 
127  Iowa  672,  108  NW  796. 

Md. — Oemmell  ▼.  Davis,  7^  Md.  646, 
28  A  1032.  82  AmSR  412. 

Mass.— Smith  v.  Cotting,  120  NB 
177. 

Minn. — Segerstrom  v.  Holland 
Piano  Mfg.  Co.,  170  NW  930;  North- 
western Marble,  etc.,  Co.  v.  Carlson, 
lie  Minn.  438,  138  NW  1014,  AnnCas 
1918B  662.  ^  _ 

Mo. — Ball  v.  Peper  Cotton  Press 
Co.,  141  Mo.  A.  26,  121  SW  798:  Mc- 
Laran  v.  Crescent  Planing  Mill  Co., 
117    Mo.  A.   40,   98    SW   819. 

N.  H. — Hunt  v.  O'Shea,  69  N.  H. 
600,  46  A  480;  March  v.  Bastern  R. 
Co..    43   N.   H.   515.        ^,  ^    ™      . 

N.  J. — Jackson  v.  Newark  Plank 
Road  Co.,  31  N.  J.  L.  277;  King  v. 
Paterson,  etc^  R.  Co.,  29  N.  J.  L.  604 

taft  29  N.  J.  L.  82];  Raynolds  v. 
>lamond  Mills  Paper  Co.,  69  N.  3. 
Bq.  299,  60  A  941;  Stevens  v.  U.  S. 
Steel  Corp..  68  N.  J.  Eq.  878,  69  A 
906. 

N.  T. — Hooper  v.  Sage.  112  N.  T. 
630,  20  NB  350,  8  AmSR  771;  In  re 
Kemochan,  104  N.  Y.  618,  11  NB  149; 
Jermaln  v.  Lake  Shore,  etc.,  R.  Co., 
91  N.  Y.  483;  Jones  v.  Terre  Haute, 
etc.,  R.  Co.,  57  N.  Y.  196;  Bhle  v. 
Chittenango  Bank,  24  N.  Y.  548;  Sear- 
les  V.  Gehbie,  115  App.  Div.  778,  101 
NYS  199  [aS  190  N.  Y.  533,  83  NB 
1131  mem];  Blllingham  v.  E.  P.  Qlea- 
son  Mfg.  Co.,  101  App.  Div.  476,  91 
NYS  1046  [aff  185  K  Y.  571,  78  NE 
1099  mem];  Le  Roy  v.  Globe  Ins.  Co., 
2  Edw.   657. 

N.  C. — State  Univ.  v.  North  Caro- 
lina R.  Co.,  76  N.  C.  103,  22  AmR  671. 
Oh. — Stearns    v.    John    H.    Hibben 
Dry  Goods  Co.,  11  Oh.  Cir.  Ct.  N.  S. 
663,   31  Oh.  CIr.   Ct.    270;   Cleveland 


Trust  Co.  v.  Lander,  19  Oh.  Clr.  Ct 
271,  10  Oh.  Clr.  Dec.  452. 

Or. — Steel  v.  Island  Milling  Co.,  47 
Or.  298,  83  P  783. 

Pa. — West  Chester,  etc.,  Ri  Co.  T. 
Jackson,  77  Pa.  821. 

Tenn. — Wallin  v.  Johnson  City 
Lumber,  etc.,  Co.,  136  Tenn.  124,  188 
SW  577,  LRA1917B  328. 

Tex.-^Yeaman  v.  Galveston  City 
Co.,  106  Tex.  889,  167  SW  710,  AnnCas 
1917B  191. 

Utah. — Clark  v.  Campbell,  28  Utah 
669,  65  P  496,  90  AmSR  716,  54  LRA 
608. 

B.  C. — Savage  v.  Shaw,  17  B.  C  Hi, 
8  DomLR  910. 

"Nothing  is  better  understood  than 
that  a  dividend  whan  declared  is  a 
debt  due  absolutely  to  the  stockhold- 
ers." Blllingham  v.  B.  P.  Oleason 
Mfg.  Co.,  101  App.  Div.  476,  480.  91 
NYS  1046  [aft  186  N.  T.  671,  78  NB 
1099  mem]. 

"If  the  declaration  of  the  dividend 
is  fairly  and  properly  made,  out  of 
profits  existing  at  the  time  It  Is  de- 
clared, the  relation  of  debtor  and 
creditor  is  thereby  established  be- 
tween the  corporation  and  the  stock- 
holders and  a  debt  is  thereby  created 
against  the  corporation  and  in  favor 
of  the  stockholder  for  the  amount  of 
the  dividend  due  on  the  stock  held  by 
him."  McLaran  v.  Crescent  Planing 
Mill  Co..  117  Mo.  A.  40,  46,  98  SW 
819. 

'TThe  effect  of  the  declaration  of  a 
dividend,  whether  made  voluntarily 
by  a  corporation  through  Its  board  of 
directors  or  made  compulsorily  by  the 
decree  of  a  court  of  equity.  Is  at 
once  the  establishment  of  a  debt  due 
from  the  corporation  to  each  stock- 
holder, which  debt  may  be  sued  for 
in  a  court  of  law."  Raynolds  v.  Dia- 
mond Hills  Paper  Co.,  69  N.  J.  Bq. 
299,  300,  60  A  941. 

'TThe  declaration  of  the  dividend 
has  the  effect  to  segrregate  the  earn- 
ings, to  the  amount  of  the  dividend, 
from  the  corporation's  assets,  or  genr 
eral  mass  of  property,  which  is  rep- 
resented by  the  capital  stock,  and  to 
appropriate  the  same  to  the  then 
stockholders.  The  corporation  there- 
after holds  the  dividend  for  the  stock- 
holders, who  become  entitled  to  re- 
cover the  same  of  the  corporation,  as 
debtor,  when  the  time  for  payment, 
fixed  by  the  resolution  of  declaration 
or  by  the  law,  Is  reached."  Wallin 
V.  Lumber  &  Mfg.  Co.,  136  Tenn.  124, 
126,  188  SW  577,  LRA1917B  323. 

"The  declaration  of  the  dividend 
sets  apart  from  the  profits  of  the 
corporation  a  sum  which  is  to  be 
paid  to  the  stockholders  in  propor- 
tion to  their  shares,  and  cre- 
ates a  debt  due  from  the  corporation 
to  each  shareholder,  resulting  In  the 
relation  of  debtor  and  creditor." 
Staats  V.  Biograph  Co.,  236  Fed.  464, 
458,  149  CCA  606.  LRA1917B  728. 

[a]  "fl«t  apart";  "aotnaUy  sat 
apart." — "We  are  persuaded  that  the 
mere  declaration  of  the  dividend  It- 
self, without  the  setting  aside  of  the 
fund,  creates  a  debt  and  that  when 
the  learned  text-writers  supra  em- 
ployed    thgig^fligjji^y'Hgtj.^^'g^ 
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the  dividend  is  made  payable  at  a  future  date,^^  or 
' '  at  the  pleasure  of  the  company,  "i«  or  "  such  time  as 
may  be  directed  by  the  board. '  '*'  When  a  dividend 
has  been  declared  and  no  fund  has  been  set  apart 
for  the  payment  thereof,  a  stockholder  stands  in  the 
same  position  as  other  general  creditors  of  the  cor- 
poration,'" and  no  trust  relation  is  created  thereby.** 
But  where  a  corporation  has  not  only  declared  a 
dividend  but  has  specifically  appropriated  and  set 
apart  from  its  other  assets  a  fund  out  of  which  the 
dividend  is  to  be  paid,  such  action  constitutes  the 

"actually  set  apart,'  as  above  pointed 
out,  they  proceed  upon  the  theory  and 
principle  supra,  that  the  act  of  de- 
claring a  dividend,  operating  as  it 
does,  as  an  actual  severance  of  the 
dividend  from  the  stock  and  corpus 
of  the  corporate  property  and  estate. 
Is  ipso  facto,  in  and  of  itself,  the  set- 
ting apart,  settine  aside  and  segre- 
Katins  such  dlvidiands  In  the  sense 
that  it  creates  an  immediate  right 
of  the  stockholder  to  demand  and  re- 
cover the  same  when  due,  inasmuch 
as  thereby  it  is  actually  severed  and 
segregated  from  the  other  property." 
McLaran  v.  Crescent  Planing  Mill 
Co..  117  Mo.  A.  10,  48,  9S  SW  819. 

to]  IhipaUl  dividends  oaoaot  be 
•ppxoyriated  by  state. — A  dividend, 
declared  and  not  paid,  but  remaining 
unclaimed,  cannot  be  arbitrarily  ai>- 
proprlated  by  the  state  °by  enacting  a 
statute  providing  that  such  a  divi- 
dend shall  not,  after  a  stated  period 
of  time,  be  recovered  or  claimed  by 
an  action  by  suit,  but  shall  be  paid  by 
the  cori>oratlon  to  the  tj-ustees  of  the 
state  university,  since  such  a  statute 
is  merely  a  legislative  confiscation. 
State  Univ.  v.  North  Carolina  R.  Co., 
76  N.  C.  103,  22  AmR  671. 

[c]  raUniw  ot  OeposltMry.— Where 
a  corporation  declares  a  dividend 
and  makes  it  payable  elsewhere  than 
at  the  office  of  a  corporation,  the 
party  through  whom  It  is  paid  be- 
comes the  agent  of  the  company,  and 
If  such  agent  fails  to  pay  it  over  to 
the  stockholder  entitled  to  receive 
it,  the  loss  falls  upon  the  corpora- 
tion on  the .  theory  that  in  so  doing 
the  corporation  selects  an  agent  for 
the  payment  of  its  debt  without  the 
concurrence  of  the  creditor  and  there- 
by assumes  the  entire  risk.  King  v. 
Paterson,  etc.,  R.  Co.,  29  N.  J.  L.  604. 

[d]  Applloation  of  mle.  —  One 
stockholoer  cannot  sue  in  behalf  of 
others  to  restrain  payment.  Carpen- 
ter v.  New  York,  etc.,  R  Co.,  6  AbbPr 
(N.  T.)   277. 

Idea  of  cotporatioii  on  dlTldeitds 
see  supra  S  11^8. 

17.  Cogswell  V.  Secokid  Nat  Bank, 
78  Conn.  7S,  60  A  1069  [afC  204  U.  8. 
1,  27  set  241,  51  L.  ed.  343];  North- 
western Marble,  etc.,  Co.  v.  Carlson, 
116  Minn.  438.  183  NW  1014,  AnnCas 
1918B  6B2;  Hopper  v.  Sage,  il2  N.  Y. 
530,  20  NE  350,  8  AmSR  771;  In  re 
Kernochan  104  N.  Y.  618,  11  NB  149; 
Wallln  V.  Johnson  City  Lumber,  etc, 
Co.,  136  Tenn.  124^  188  SW  677,  LRA 
1917B  323. 

[a]  AppUcaUon  of  mis, — A  con- 
tract between  all  the  stockholders  of 
a.  corporation,  providing  for  the  di- 
vision of  flfty  per  cent  of  the  profits, 
the  other  flfty  per  cent  to  remain  in 
the  business  and  to  be  credited  to 
the  profit  account  of  the  respective 
parties,  is  enforceable  On  a  termina- 
tion of  the  contract  by  mutual  agree- 
ment, where  the  capital  of  the  cor- 
poration remains  unimpaired,  and  its 
creditors  are  not  harmed,  notwith- 
standing the  remaining  stockholders 
would  thereby  be  forced  to  contribute 
more  money  for  working  capital  or 
to  diminish  the  corporation's  activi- 
ties. Bernstein  v.  Ssslcay  Waist  Co., 
176  NYS  94. 

1&  BiUlngham  ▼.  B.  P.  Oleason 
Mfg.  COj  101  App.  Dlv.  476,  91  NYS 
1046  tsM  186  N.  T.  571,  78  NS  1099 
meml. 

19.    Beers  v.  Bridgeport  Spring  Co., 


42  Conn.  17. 

50.  Hunt  V.  O'Shea,  69  N.  H.  600, 
45  A  480;  Lowne  v.  American  F.  Ins. 
Co.,  6  Paige  (N.  Y.)  482.  See  McLar- 
an  V.  Crescent  Planing  Mill  Co.,  117 
Mo.  A.  40,  98  SW  819,  and  Ford  v. 
Biasthampton  Rubber  Thread  Co.,  168 
Mass.  34,  32  NE  1086,  36  AmSR  462, 
20    LRA   66    (where   the   rule    of  the 

.text  is  recognized). 

"And  upon  the  principle  that  the 
declaration  of  the  dividend  operates 
as  a  severance  thereof  from  the  stock 
in  the  general  mass  of  the  corporate 
property,  and  raises  from  such  dec- 
laration an  Implied  promise  on  the 
part  of  the  corporation  to  pay  the 
stockholder  the  amount  of  the  divi- 
dend, it  has  been  adjudicated  that 
when  moneys  for  the  payment  of 
such  dividends  are  not  set  apart  for 
the  payment  thereof,  but  are  per- 
mitted to  remain  still  in  the  corpus 
of  such  corporate  estate  after  the 
declaration,  the  stockholder  as  a  gen- 
eral creditor  of  the  concern  in  bank- 
ruptcy who  can  come  in  only  ratably 
with  such  creditors,  looking  to  the 
general  estate  for  liquidation  of  his 
dividend  debt."  McLaran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  A.  40,  47, 
48,  93  SW   818. 

[a]  XUnstrstloa.  —  Where  a  divi- 
dend is  declared  in  favor  of  the  stock- 
holders of  a  moneyed  corporation,  if 
the  company  becomes  insolvent  be- 
fore the  payment' of  the  dividend  or 
a  specific  appropriation  of  a  portion 
of  the  corporate  property  for  that 
purpose,  the  stockholders  are  not  en- 
titled to  a  preference  In  payment  out 
of  the  general  funds  of  the  company, 
but  must  come  in  ratably  with  other 
creditors.  Lowne  v.  American  F.  Ins. 
Co.,  6  Paige  (N.  Y.)  482. 

[b]  m*  sale  of  merckantalila 
Bumvfaotnred  pxodnot  of  a  corpora- 
tion, and  the  application  of  the  pro- 
ceeds thereof  to  the  payment  of  divi- 
dends declared  and  unpaid,  will  not 
be  compelled  In  equity.  Carson  v. 
Allegany  Window  Glass  Co.,  189  Fed. 
791. 

51.  Searles  v.  Oebble,  116  App. 
Dlv.  778,  101  NYS  199  taft  190  N.  T. 
533  mem,  83  NB  1131  mem];  In  re 
Severn,  etc.,  R.  Co.,   [1896]  1  Ch.  669. 

[a]  ZUnatrations. —  (1)  Where  a 
bill  alleged  the  declaration  of  a  divi- 
dend, but  contained  no  allegation  that 
any  fund  had  been  set  apart  for  the 
payment  thereof,  it  does  not  state  a 
ground  for  equitable  relief,  since  in 
the  absence  of  such  an  allegation 
there  is  no  trust  relationship  shown. 
Searles  v.  Gebble,  115  App.  Dlv.  778, 
101  NYS  199  [aft  190  N.  Y.  683  mem, 
83  NE  1131  mem].  (2)  Where  no  part 
of  the  B.xsets  of  the  corporation  were 
set  aside  as  a  fund  for  the  payment 
of  a  dividend  declared,  the  directors 
are  not  by  the  mere  declaration  cre- 
ated trustees,  so  as  to  prevent  them 
from  Interposing  the  plea  of  the  stat- 
ute of  limitations  In  an  action  brought 
by  a  stockholder  to  recover  a  divi- 
dend which  became  payable  more 
than  twenty  years  before  action  was 
brought.  In  re  Severn,  etc.,  R  Co., 
[1896]  1  Oh.  559. 

[b]  Sntrles  on  the  books  of  tbe 
eorpontlon  crediting  the  stockholder 
with  the  amount  of  the  dividend  due 
him  do  not  of  themselves  constitute 
an  appropriation  or  setting  apart  of 
a  fund  for  the  purpose  of  paying 
dividends.     In  re  Severn,  etc.,  R.  Co., 


assets  so  set  apart  a  trust  fund  in  the  hands  of  the 
corporation  for  the  payment  of  the  stockholders  to 
the  exclusion  of  other  creditors.*^  Although  illegal 
dividends  which  depleted  the  capital  have  been 
declared,  a  stockholder  who  has  not  yet  drawn  his 
dividend  cannot  compel  the  payment  thereof,  when 
the  payment  would  necessarily  be  made  out  of  the 
capital  and  not  out  of  the  surplus.** 

[(  1239]  6.  BeTOcation  of  Declaration.  A  divi- 
dend properly  declared,  and  payable  in  cash,  cannot 
be  revoked  by  the  subsequent  action  of  the  corpora- 

[1896]  1  Ch.  66». 

as.  In  re  Le  Blane,  14  Han  8  [alT 
75  N.  Y.  698];  LeRoy  v.  Olobe  Ins. 
Co.,  2  Edw.  667.  And  see  following 
cases  wherein  the  rule  of  the  text 
is  recognized:  Staats  v.  Biograph 
Co.,  286  Fed.  464.  149  CCA  606,  LRA- 
1917B  728;  Albany  Fertilizer,  etc,  Co. 
V.  Arnold,  108  Ga.  146,  29  SE  695; 
Ford  V.  Easthampton  Rubber  Thread 
Co.,  168  Mass.  84,  32  NE  1086,  36 
AmSR  462,  20  LRA  65;  McLaran  v. 
Crescent  Planing  Mill  Co.,  117  Mo.  A 
40,  93  SW  819;  Hunt  v.  O'Shea,  69 
N.  H.  600,  46  A  480;  Van  Dyck  v.  Mc- 
Quade.  86  N.  Y.  38;  Peckham  v.  Van 
Wagenen,  83  N.  Y.  40,  88  AmR  392; 
Lowne  v.  American  P.  Ins.  Co.,  6 
Paige  (N.  Y.)  482;  Dock  v.  Sehllchter 
Jute  Cordage  Co.,  167  Pa.  870.  81  A 
666. 

"And  sometimes  the  corporation 
does  not  become  merely  •  debtor,  but 
is  a  trustee,  as  where  a  corporation 
has  not  only  declared  a  dividend,  but 
has  deposited  a  fund  out  of  which  the 
dividends  are  to  be  paid.'*  Staats  v. 
Biograph  Co..  236  Fed.  464,  149  CCA 
506,  LRA1917B  228. 

"The  setting  apart  of  a  fund  after 
or  concurrent  with  the  declaration, 
out  of  which  the  debt  thus  created  li 
to  be  paid,  passes  one  step  further 
toward  securing  the  payment  of  the 
Identical  fund  to  the  shareholder  In- 
asmuch as  the  law  treats  the  set- 
ting apart  of  such  fund  as  a  pay- 
ment to  the  corporation  as  trustee 
for  the  use  of  the  stockholder,  on 
which  fund  the  stockholder  has  a  lien, 
and  to  which  fund  he  has  rights  su- 

£erlor  to  the  general  creditor."  Mc- 
laran  v.  Crescent  Planing  Mill  Co., 
117   Mo.  A.   40,  48,  93  SW  819. 

[a]  ZUnrtrattoa.  —  Where  a  divi- 
dend has  been  declared  and  money 
sufficient  to  pay  It  has  been  deposited 
with  a  banking  fifm  for  the  express 
purpose  of  paying  it,  a  stockholder, 
who  had  not  called  at  the  bank  to 
withdraw  his  dividend,  may  never- 
theless recover  It  from  a  receiver 
who,  as  such,  assumed  control  of  all 
the  funds  of  the  corporation  after  It 
had  withdrawn  from  the  bank  the 
amount  of.  all  the  dividends  which  re- 
mained uncalled  for.  In  re  Le  Blanc, 
14  Hun  8  [all  76  N.   Y.   698]. 

S3»  Lapsley  v.  Jefferson  Citir  Mer- 
chants' Bank,  105  Mo.  A.  98,  102,  78 
SW  1095;  Blayden  v.  H.  J.  Selp  Co&l 
Co.,  26  Mo.  A.  439;  Berryman  v.  Bank- 
ers' L.  Ins.  Co.,  117  App.  Dlv.  730,  102 
NYS  696. 

"Before  there  can  be  a  dividend 
which  the  law  would  recognize  in  a 
suit  to  recover  It,  there  must  be  a 
net  profit."  Lapsley  v.  Jefferson  City 
Merchants'  Bank,  supra. 

[a]  Where  dlvidand  based  oa 
worthless  aoconnts  and  not  oa  profits. 
— Notwithstanding  the  general  rule 
that  the  propriety  of  the  action  of  a 
corporation  in  declaring  a  dividend 
rests  with  the  directors  and  cannot 
generally  be  Investigated  In  a  suit 
by  a  stockholder  against  the  corpo- 
ration, for  a  dividend  which  has  been 
declared.  It  has  been  held  that  where 
the  resolution  declaring  It  Itself 
shows  that  It  has  been  based,  not  on 
the  supposed  profits  of  the  corpora- 
tion, but  on  worthless  acconnts,  re- 
cited by  the  resolution  to  have  been 
credited  to  the  account  of  profit  and 
loss,  there  can  be  no  recovery  by.  a 
stockholder    against   the   corporation 
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tion.*^  For  example,  it  eannot  be  set  off  against  a 
eontemporaneous  assessment  upon  the  shares;^''  nor 
has  the  corporation  any  power  to  transfer  the  amount 
of  BQch  dividend  from  the  account  of  the  stockholder 
to  whom  it  has  been  credited  and  carry  it  to  the 
snrplns  fund  account  of  the  corporation.'^  And  it 
has  been  held  that  the  aistion  of  the  board  of  direc- 
tors of  a  corporatioi;  in  declaring  a  dividend  payable 
in  shares  of  its  own  stock  which  it  had  purchased 
out  of  earnings  cannot  subsequently  be  rescinded 
where  it  is  not  shown  that  such  distribution  would 
be  injurious  to  the  business  of  the  company."  A 
stockholder  who  accepts  payment  of  a  dividend  which 
was  expressly '  recited,  in  the  resolution  by  which 
it  was  declared  to  be  in  lieu  of  a  different  and  dis- 
tant dividend  formerly  declared,  with  knowledge  of 
the  terms  of  such  resolution,  cannot  claim  payment 
of  the  first  dividend.**  However,  it  has  been  held  that 
a  resolution  by  the  board  of  directors  of  a  corpora- 
tion to  pay  a  dividend  in  cash  at  a  future  time  may 
be  rescinded  at  a  subsequent  meeting  held  before  the 

tor  his  proportionate  amount  of  such 
dividend.  Slayden  v.  H.  J.  Seip  Coal 
Co.,  25  Mo.  A.  439. 

M.  E2x  p.  Winsor,  30  F.  Cas.  No. 
17,884,  3  Story  411;  Beers  v.  Brldse- 
Jiort  Spring  Co.,  42  Conn.  17;  Armant 
V.  New  Orleans,  etc.,  R.  Co.,  21  Idu 
Ann.  1020,  7  S  35;  McLdu-an  T. 
Crescent  PlanlnK  Mill  Co.,  117  Mo.  A. 
40,  93  SW  819.  See  Staats  v.  Blo- 
eraph  Co.,  236  Fed.  4B4,  14»  OCA 
606,  L.RA1917B  728  (where  the  rule 
la  recognlked). 

[a]  Beason  for  val»^—"lt  by  the 
declaration  of  the  dividend,  the  cor- 
poration thereby  becomes  the  debtor 
of  the  stockholder.  It  goea  without 
saying  that  the  debtor  cannot  revoke, 
recall  or  rescind  the  debt  or  other- 
wise absolve  itself  from  Its  payment 
by  any  action  on  its  part  against  or 
without  the  consent  of  the  creditor." 
McLaran  v.  Crescent  Planing  Mill 
Co.,   117   Mo.  A.   40,  49,  93    SW  819. 

[b]  Bole  applied, — When  there- 
fore In  reorgranlzlng  a  corporation 
whose  franchises  were  about  to  ex- 
pire, under  a  scheme  by  -which  the 
now  corporation  succeeded  to  Its 
franchises  and  obligations,  a  pro- 
vision inserted  in  the  charter  of  the 
new  company,  forfeiting  dividends 
not  claimed  within  three  years  from 
the  time  when  declared,  was  not 
binding  upon  the  old  stockholders, 
except  from  the  time  when,  expressly 
or  by  implication,  they  consented 
thereto  by  assuming  the  quality  of 
stockholders  in  the  new  company. 
Armant  v.  New  Orleans,  etc.,  R.  Co., 
41  La.  Ann.  1020,  7  S  SE. 

as.  Ex  p.  Winsor,  80  F.  Cas.  Ko. 
17,884,  3  Story  411. 

as.  Beers  ▼.  Bridgeport  Spring 
Co^,  42  Conn.  17. 

a7.  Dock  v.  Schllchter  Jute 
Cordage  Co.,   167   Pa.    370,   31  A  656. 

as.  Albany  Fertilizer,  etc..  Co.  v. 
Arnold,    108  Qa.  14S,   29   SK  695. 

as.  Ford  V.  Elasthampton  Rubber 
Thread  Co.,  168  Mass.  84,  82  NB 
1036,    85    AmSR    462,    20    L.RA    65. 

ta]  Beason  for  rule. — "As  the 
passage  of  the  vote  did  not  consti- 
tute an  actual  contract  of  the  cor- 
poration with  its  stockholders,  but 
was  merely  a  mode  of  dividing  the 
earnings  of  the  property  of  the  cor- 
poration among  the  stockholders,  we 
are  of  opinion  that  before  the  division 
had  been  actually  made,  and  before 
the  position  of  the  stockholders  had 
been  changed  in  reliance  on  the 
vote, —  certainly  before  the  passage 
of  the  vote  had  been  made  public,  or 
communicated  to  the  stockholders, — 
It  was  within  the  power  of  the  direc- 
tors, at  a  meeting  subsequent  to  that 
at  which  the  vote  wa..s  passed,  to 
rescind  it."  Ford  v.  EJasthampton 
Rubber  Thread  Co.,  158  Mass.  84,  89, 
82  NB  lose.  35  AmSR  462.  20  L.RA  65. 
_rb]  ontleiRn  of  test  koMlar^— 
"The  decision  of  that  case  can  only 


dividends  beeome  payable,  if  the  fact  that  it  has 
been  declared  has  not  been  made  public  or  in  aiqr 
manner  communicated  to  the  stockholders,  except  the 
directors,  and  no  fund  has  been  set  apart  for  its 
payment.**  As  between  a  corporation  and  third 
persons  a  dividend  which  has  been  declared  may  be 
subsequently  rescinded.'"  A  distinction  in  regard  to 
the  right  to  revoke  a  dividend  exists  between  a  divi- 
dend payable  in  cash  and  a  stock  dividend,'^  and 
the  rtde  is  that  if  a  stock  dividend  is  declared  the 
action  of  the  corporation  may  be  rescinded  at  any 
time  prior  to  the  actual  issuance  of  the  stock."  And 
it  has  been  held  that  directors  of  a  corporation  may 
rescind  their  action  in  declaring  a  stock  dividend 
with  the  consent  of  the  stockholders,  although  the 
stock  has  been  issued.'* 

[(  1240]  B.  Persons  Entitled  to  Dividends— 1. 
In  GeneraL  All  persons  who  own  shares  of  stock  in 
a  corporation  at  the  time  a  dividend  is  declared  there" 
on  are  entitled  to  share  in  the  dividend  in  proportion 
to  the  amount  of  their  holdings,'*  regardless  of  the 


be  sustained  upon  the  theory  that 
the  declaration  of  the  dividend  did 
not  create  a  debt  to  the  stockholders, 
for  if  a  debt  was  thereby  created,  it 
Is  preposterous  to  say  that  such  debt 
can  be  cancelled  by  the  action  of  the 
debtor  without  the  consent  of  the 
creditor.  In  fact,  we  understand  the 
opinion.  Inasmuch  as  It  is  there  as- 
serted that  'the  passage  of  the  vote 
did  not  constitute  an  actual  contract 
of  the  corporation  with  the  stock- 
holders,' as  holding  that  the  declara- 
tion of  the  dividend  did  not  create  a 
debt;  and  If  this  be  Its  holding,  It 
stands  out  boldly,  single  and  alone 
In  this  country  against  an  unbroken 
line  of  cases  and  overwhelming 
weight  of  authority  that  we  are  not 
at  liberty  to  disregard,  were  we  so 
inclined,  and  we  are  not."  Mcliaran 
V.  Crescent  Planing  Mill  Co.,  117  Mo. 
A.    40,   60,   93   8W   819. 

90.  Iiagunas  Nitrate  Co.  v. 
Schroeder,  85   L.   T.   Rep.  N.  S.  22. 

[a]  XUnatratloa,. — It  was  provided 
by  the  articles  of  association  of  a 
company  that  "the  directors  might 
from  time  to  time  pay  to  the  mem- 
bers on  account  of  the  next  forth- 
coming dividend  such  Interim  divi- 
dends as.  In  their  Judgment,  the  posi- 
tion of  the  company  justified."  On 
March  16,  1897,  at  a  meeting  of  the 
directors.  It  was  resolved  that,  an 
Interim  dividend  be  declared  for  the 
current  year  at  the  rate  of  four  per 
cent  per  annum,  payable  on  April  20, 
1897.  On^  April  12,  1897,  the  direc- 
tors resolved  that,  having  regard  to 
certain  litigation  then  pending,  the 
payment  of  the  proposed  interim  divi- 
dend should  be  postponed;  and  on 
April  13,  1897,  the  company  requested 
their  bankers  to  set  aside  out  of 
money  In  their  hands  belonging  to 
the  company,  under  a  special  account 
entitled  "Interim  dividend  account," 
a  sum  of  £36,000  to  cover  the  divi- 
dend, pending  the  company's  instruc- 
tions. The  company  now  claimed  a 
declaration  that  neither  they  nor 
their  bankers  were  bound  to  apply 
such  sum  or  any  part  thereof  in  pay- 
ment of  that  dividend.  It  was  held 
that  the  company  were  entitled  to 
such  a  declaration.  Lagunas  Nitrate 
Co.  v.  Schroeder,  85  Lu  T.  Rep,  N.  S. 
22   (per  Joyce,  J.). 

81.  Staats  V.  Blograph  Co.,  286 
Fed.  464.  469,  149  CCA  506,  IiRA1917B 
728. 

"A  difference  seems  to  exist  be- 
tween a  cash  dividend  and  a  stock 
dividend."  Staats  v.  Blograph  Co., 
supra. 

Sa.  Staats  V.  Blograph  Co.,  236 
Fed.  454,  459,  149  CCA  606,  I.RA1917B 
728;  Terry  v.  E:agle  Liock  Co.,  47 
Conn.  141.  See  MctAran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  A.  40.  93 
SW  819  (where  the  rule  is  recog- 
nised). 

"The  authorities  appear  to  recog- 


nise the  right  of  the  board  subse- 
quently to  resoiad  its  action  at  any 
time  prior  to  the  actual  Issuance  of 
the  stock."  Staats  v.  Blograph  Co., 
supra. 

[a]  "The  leadlsc  ease  on  the  sub- 
ject la  that  of  Terry  v.  Elaele  Lock 
Co.,  47  Conn.  141."  Staats  v.  Blograph 
Co.,  236  Fed.  464.  469,  U»  CCA  606. 
LRA1917B    728. 

[b]  Season  for  rnle^— "Inasmuch 
as  the  act  of  declaring  the  cash  divi- 
dend not  only  creates  a  debt  but 
thereupon  severs  the  amount  thereof 
from  the  mass  of  the  corporate  funds 
and  property,  and  cannot  be  recalled 
for  the  reason  the  debtor  cannot  can- 
cel a  debt  and  rehabilitate  or  re- 
establish the  fruit  on  the  tree,  so 
figuratively  referred  to  in  the  case 
supra;  whereas  the  act  of  declaring 
a  stock  dividend  does  not,  of  itself, 
operate  to  sever  the  stock  to  be 
thereafter  issued  from  the  other 
corporate  property,  inasmuch  as 
there  is  no  stock  to  be  severed  and 
as  the  new  stock  cannot  be  Issued 
until  certain  precedent  'conditions 
and  formalities  are  compiled  with, 
such  as  Issuing  stock,  the  filing  of 
certificates  with  the  proper  au- 
thorities, etc."  McLaran  v.  Crescent 
Planing  Mill  Co.,  117  Ho.  A.  40.  60, 
93  SW  819. 

[c]  XUnstratlaii.  —  The  directors 
bf  a  corporation,  acting  in  good 
faith,  and  before  any  certificates 
were  Issued,  were,  permitted  to 
rescind  a  resolution  declaring  a  divi- 
dend, to  be  evidenced  by  script  cer- 
tificates redeemable  on  or  before  a 
certain  date  at  par,  In  ca^h,  stock, 
or  evidences  of  indebtedness,  at  the 
option  of  the  corporation,  since  by 
the  resolution  they  were  not  obligated 
to  make  any  dividend  other  than  a 
stock  dividend.  Staats  v.  Blograph 
Co.,  236  Fed.  464,  149  CCA  606,  LRA 
1917B  728. 

33.  HoUingshead  v.  Woodward,  36 
Hun  410  [rev  on  other  grounds  107 
N.  Y.  96,  IS   NE   621]. 

[a]  Illiistratiati^— 'In  an  action  by 
a  creditor  of  an  insolvent  corporation 
to  enforce  the  Individual  liability  of 
a  stockholder  therein,  a  defense  that 
part  of  the  shares  of  stock  held  by 
him  had  been  Issued  by  the  company 
to  htm  as  a  stock  dividend  when 
there  were  no  profits  out  of  which 
such  a  dividend  could  properly  be 
declared,  and  that  thereafter,  before 
the  creditor's  debt  had  been  created, 
the  board  of  directors  passed  a  reso- 
lution rescinding  the  former  resolu- 
tion directing  the  increase  of  .the 
stock  and  the  stock  dividend,  and 
that  defendant  had  been>  and  was 
ready  te  surrender  the  certificates 
for  such  shares,  was  held  to  be  a 
good  defense.  HoUingshead  v.  Wood- 
ward, 86  Hun  410  [rev  on  other 
grounds  107  N.  T.  96,  13  NB  621], 

84.    Conn.— Phelps     v.     Farmers', 
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time  when  they  acquired  the  shares.*" 
~  [%  1241]  2.  As  between  Snccessive  Holders  of 
Shares — a.  In  General.  As  between  successive 
owners  of  shares  of  stock  in  a  corporation,  the  gen- 
eral rule  is  that  dividends  belong  to  the  persons  who 
are  the  owners  of  the  stock  at  the  time  they  are  de- 

etc,  Bank,  26  Conn.  269. 

Ga. — Central,  etc,  Banking  Co.  v. 
Papot,   69  Oa.  842. 

111. — Ryder   v.   Alton,  etc.,   R.   Co., 

18  111.    516. 
Me. — Goodwin    v.    Hardy,    67    Me. 

14t,  99  AmD  758. 

N.  H. — March  v.  Eastern  R.  Co.,  48 
N.  H.    515. 

N.  J. — Jackson  v.  Newark  Plank 
Bead  Co.,  81  N.  J.  L.  277,  278. 

N.  Y. — Boardman  v.  Lake  Shore, 
etc.,  R.  Co.,  84  N.  T.  157;  Jones  v. 
Terre  Haute,  etc.,  R.  Co.,  67  N.  Y. 
196;  Hill  V.  Newichawanick  Co.,  8 
Hun  469   Uiff  71  N.  Y.  E93]. 

Tenn. — Brightwell  v.  Mallory,  10 
Terg.  196. 

See  supra  i  1836. 

"A  person  holding,  as  owner,  the 
stock  of  a  corporation,  becomes 
thereby  entitled  to  a  proportionate 
share  In  the  proflta  of  the  company, 
and  that,  consequently,  a  duty  is  Im- 
posed by  law,  on  the  body  corporate, 
to  distribute  all  dividends  which, 
from  time  to  time,  may  be  declared, 
ratably  on  all  its  capital  stock." 
Jackson  v.  Newark  Plank  Road  Co., 
Bupra. 

[a]  aserow  affrMiilsitt  oonstmsd. 
—Under  an  agreement  whereby  stock 
was  placed  in  escrow,  to  be  deliv- 
ered to  plainttfr*s  assignor  on  pay- 
ment of  a  specific  sum  therefor  out 
of  future  declared  dividends,  the  es- 
crow shares  were  not  entitled  to  par- 
ticipate In  dividends  declared  when 
an  action  therefor  was  t>egun,  where 
the  ownership  thereof  was  not  in  the 
assignor  when  the  declared  dividends 
were  earned,  and  the  stock  had  not 
been  issued  and  delivered.  Seger- 
Strom  V.  Holland  Piano  Mfg.  Co., 
(Minn.)  170  NW  980. 

[b]  IMeipleaaer  may  be  main- 
tained by  corporation  to  ascertain 
right  as  between  claimants  of  divi- 
dend. Salisbury  Mills  v.  Townsend, 
109   Mass.    115. 

Sranafer  of  aban*  see  infra  (  1241 
et  seq. 

3S.  Jones  v.  Terre  Haute,  eta,  R, 
Co..    67   N.   Y.    196. 

38.'  U.  S. — Bowers  v.  Post,  209  Ped. 
660  [atr  220  Fed.  1-006  mem,  136  CCA 
665];  Wheeler  v.  Northwestern 
Sleigh  Co.,  39  Fed.  347. 

Cal.— Ashton  v.  Zeila  Mln.  Co.,  184 
Cal.  408,  66  P  494;  Cates  v.  Consoli- 
dated Realty  Co.,  25  Cal.  A.  581,  144 
P  301. 

Conn. — Cogswell  v.  Second  Nat. 
Bank,  78  Conn.  76.  60  A  1059  [atf  204 
IT.  S.  1,  27  set  241.  51  L.  ed.  348]. 

Oa. — Mann  v.  Anderson,  106  Oa. 
818,  32  SF  870;  Central,  etc..  Bank- 
ing CO.  v.  Papot,  59  Oa.  342.  See 
Phinizy  v.  Murray,  83  Oa.  747,  10  SB 
358,  6  LRA  426.  20  AmSR  842  (recog- 
nizing the  rule). 

Ind.— Bright  v.   Lord,  51   Ind.    272, 

19  AmR  732. 
Iowa. — Redhead  y.  Iowa  Nat.  Bank, 

127  Iowa  672,  103  NW  796. 

Kan. — Ryan  v.  Leavenworth,  etc., 
R.  Co.,  21  Kan.  865. 

Ky. — Livingston  CJounty  Bank  v. 
First  State  Bank.  186  Ky.  546.  121 
SW  451,  124  aw  829;  Chlnn  v.  Court- 
ney, 14  KyL  422.  , 

Me. — Goodwin  v.  Hardy,  57  Me. 
143,  99  AmD  758.  See  Richardson  v. 
Richardson,  75  Me.  570,  46  AmR  428 
(recognizing    the    rule). 

Md. — Miller  v.  Baltimore  Safe  De- 
posit, etc.,  Co.,  127  Md.  610,  96  A 
786;  Northern  Cent.  Dividend  Cases, 
126  Md.  18,  94  A  338;  Gemmell  v. 
Davis,  75  Md.  646,  23  A  1032.  32  AmSR 
412;  Abercromble  v.  Riddle,  3  Md. 
Ch.  320.  ,       „ 

Mass. — In  re  Poote.  22  Pick.  299. 
.   Miss. — Oordon   v.   James,   86   Miss. 
719,  39  S  18,  1  LRANS  461. 


Glared,'*  without  regard  to  the  time  during  which 
the  dividends  were  earned,'^  and  this  is  true  although 
the  dividends  are  made  payable  at  a  future  date.*' 
As  between  successive  owners  of  shares,  the  right  of 
the  transferee  to  all  dividends  declared  after  the  date 
of  the  transfer  is  unaffected  by  the  fact  that  the 


Mo. — Missouri  Bapt.  Sanitarium  v. 
McCune,  112  Mo.  A.  332,  87  SW  93; 
Houser  v.  Richardson,  90  Mo.  A.  134; 
Price  v.  Morning  Star  Mln.  Co.,  83 
Mo.  A.  470.  See  McLaran  v.  Crescent 
Planlnp  Mill  Co.,  117  Mo.  A.  40,  93 
SW  819   (recognizing  the  rule). 

Nebr.— Cook  v.  Monroe,  46  Nebr. 
349,  63  NW  800.  See  Waverly  Bank 
V.  Daily,  170  NW  183  (recognizing 
rule). 

N.  H.— March  v.  Elastern  R.  Co.,  4S 
N.  H.  515. 

N.  Y. — Robertson  v.  De  Brulatour, 
188  N.  Y.  801,  80  NF  988  [atr  111  App. 
Div.  882,  98  NTS  15];  Hopper  v.  Sage, 
112  N.  Y.  530,  20  NF  350,  8  AmSR 
771;  In  re  Kemochan,  104  N.  Y.  618, 
11  NB  149;  Jermain  v.  Lake  Shore, 
etc^  R.  Co.,  91  N.  Y.  483;  Boardman 
V.  Lake  Shore,  etc.,  R.  Co.,  84  N.  Y. 
157,  178;  BrundagOjV.  Brundage,  60 
N.  Y.  544;  Jones  v.  Terre  Haute,  etc., 
R.  Co.,  67  N.  Y.  198;  Currie  v.  White, 

46  N.  Y.  822;  Rows  v.  White,  112  App. 
Dlv.  688,  98  NYS  729  [aft  189  N.  Y. 
528,  82  NE  1182  mem];  Groh  v.  Qroh, 
80  App.  Dlv.  86,  80  NYS  438  [rev  on 
other  grounds  177  N.  Y.  8,  68  NE  992J: 
Manning  v.  Quicksilver  Mln.  Co.,  24 
Hun  360  [rev  on  other  grounds  91 
N.  y.  496];  Hill  V.  Newichawanick 
Co.,  8  Hun  469  [afr  71  N.  Y.  693]; 
Ix>mbardo  v.  Case,  46  Barb.  95;  Spear 
V.  Hart,  26  N.  Y.  Super.  420;  Tepfer 
V.  Ideal  Oas,  etc.,  Co..  58  Misc.  896, 
109  NYS  664;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  11  AmD  417  [aff  8  Cow. 
360]. 

Oh. — Conaat  ▼.  Reed,  1  Oh.  St. 
298 

dr.— In  re  Wilson,  85  Or.  604,  167 
P  680;   Steel   v.    Island   Milling   Co., 

47  Or.  298,  88  P  783. 
Pa. — Corgan  v.  George  F.  Lee  Coal 

Co.,  218  Pa.  386,  67  A  656.  120  AmSR 
891,  11  AnriCas  838:  In  re  Lindsay, 
210  Pa.  224,  59  A  1074;  Coleman  v. 
Columbia  Oil  Co.,  51  Pa.  74;  Brown  v. 
Lehigh  Coal,  etc.,  CV>.,  49  Pa.  207; 
Com.  V.  Schroeder,  18  Pa.  Dlst.  929; 
Dingertz  v.  Sterllngworth  R.  Supply 
C^O..  16  Pa.  Dlst.  791. 

R,  I. — ^TTnlon  Screw  Co.  v.  American 
Screw  Co.,  11  R.  I.  669,  18  R.  I.  678. 

Tenn. — ^Wallin  v.  Johnsen  City 
Lumber,  etc.,  Co.,  186  Tenn.  124,  188 
SW   577,    LRA1917B    323. 

Utah. — Clark  v.  Campbell.  23  Utah 
569,  65  P  496.  90  AmSR  718,  64  LRA 
608.  See  Kimball  v.  Success  Mln.  Co., 
88  Utah  78,  110  P  872. 
!  Vt. — La  Fountain,  etc.,  Co.  v. 
Brown,  91  Vt.  340,  101  A  86,  LRA 
1917P  551;  King  v.  Pollett,  3  Vt.  886. 

Va. — Kaufman  v.  Charlottesville 
Woolen  Mills  Co.,  98  Va.  673.  25  SB 
1003;  Gordon  v.  Richmond,  etc.,  R. 
Cto.,  78  Va.   501. 

W.  Va. — ^Hubbard  v.  Qeorge,  81  W. 
Va.    638,    94    SE   974,    LRAigi8C    836. 

Wis. — Zlnn  V.  Germantown  Par- 
mers'  Mut.  Ins.  Co.,  132  Wis.  86,  111 
NW  1107. 

Eng. — De  Oendre  v.  Kent,  L.  R,  4 
"En.  288;  Black  v.  Homersham,  4  Bz. 
D.  24. 

Contra  Burroughs  v.  North  Caro- 
lina R.  Co.,  67  N.  C.  376,  12  AmR  611. 

"There  is  no  controversy  about  the 
legal  proposition  that  dividends  de- 
clared belong  to  the  owner  of  the 
stock  at  the  time  the  dividend  is  de- 
clared." Livingston  County  Bank  v. 
First  State  Bank.  136  Ky.  646,  664, 
121  SW  461,  124  SW  829. 

"The  moment  thfe  dividend  is  de- 
clared it  becomes  then  separate  and 
distinct  from  the  stock  and  the  divi- 
dend falls  to  him  who  Is  proprietor 
of  the  stock  of  which  It  was  thereto- 
fore incident."  McLaren  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  A.  40,  47, 
98  SW  819. 

[a]     "Thit  doetrlne  is  that  a  divi- 


dend Is  considered  parcel  of  the  mass 
of  corporate  property  until  declared 
and  therefore  Incident  to  and  parcel 
Of  the  stock  up  to  the  time  It  Is  de- 
clared, and  before  Its  declaration,  will 
pass  with  the  sale  or  devise  of  the 
stock.  Whosoever  owns  the  stock 
prior  to  the  declaration  of  a  dividend, 
owns  the  dividend  also."  McL,aran 
V.  Crescent  Planing  Mill  Co.,  117  Mo. 
A.  40,  46,   93  SW  fl9. 

[b]  ninatratton. — Where  a  com- 
pany purchased  shares  of  its  own 
stock  and  distributed  them  as  a  divi- 
dend, a  stockholder  who  had  in  the 
meantime  sold  part  of  his  stock  is 
entitled  to  the  dividend  only  on  sucli 
stock  as  he  owned  when  the  dividend 
was  declared.  Coleman  v.  Columbia 
on  Co.,  51  Pa.  74. 

[c]  Transfer  nnOer  i»et—;  •Saet 
of  reversal. — Where  executors  trans- 
ferred stock  in  pursuance  of  a  decree 
of  distribution,  and  the  transferee 
had  notice  of  the  pendency  of  an  ap- 
peal from  such  .decree,  it  was  held 
that,  after  a  reversal  of  the  decree, 
the  executors  were  entitled  to  recover 
dividends  which  had  been  paid  on  the 
stock  in  the  meantime.  Ashton  v. 
Zeila  Mln.  Co.,  184  CaX.  408,  <6  P  494. 

[d]  Ceirfwttilile  aeHp  eartuieataa. 
—Holders  of  scrip  certificates  con- 
vertible on  the  happening  of  speci- 
fied contingencies  into  stock  are  not 
entitled  to  dividends  declared  on  such 
stock  prior  to  the  conversion  of  the 
certificates.  Brown  v.  Lehigh  Coal, 
etc.,  Co.,  49  Pa.  270. 

[e]  Kvtnal  Inannuiea  oompaiiles. 
—"The  rule  has  become  settled  as  to 
stock  corporations  tliat  a  dividend 
belongs  to  those  who  own  the  stock 
when  It  is  declared.  .  .  .  Com- 
plete analogy  exists  between  rights  of 
members  In  a  mutual  insurance  com- 
pany and  stockholders  in  a  stock  com- 
pany in  and  to  such  a  surplus."  Zlnn 
V.  Oermantown  Farmers'  Mut.  Ina 
Co.,  132  Wis.  86,  89,  111  KW  1107. 

87.  Oa. — Mann  v.  Anderson,  106 
Oa.  818,  32  SE  870. 

III. — Waterman  v.  Alden.  42  111.  A. 
294  [rev  on  other  grounds  144  IlL 
90,  82  NB  97  p]. 

Kan. — Ryan  v.  Leavenworth,  etc., 
R.  Co.,  21  Kan.  865. 

Ky. — Chlnn  v.  Courtney,  14  KyL 
422. 

Md. — Northern  Cent.  Dividend 
Cases,  126  Md.  16,  94  A  388. 

Mo. — Missouri  Bapt.  Sanitarium  v. 
McCune,  112  Mo.  A.  332,  87  SW  93. 

N.  H. — March  v.  Eastern  R.  Co.,  43 
N.  H.  515. 

N.  Y. — Jermain  v.  Lake  Shore,  etc., 
R.  Co,  91  N.  Y.  483;  Boardman  v.  Lake 
Shore,  etc.,  R.  Co.,  84  N.  Y.  157,  178; 
Tepfer  v.  Ideal  Oas,  etc.,  Co.,  68  Mlsa 
396,  109  NYS  664;  Kane  v.  Bloodgood, 
7  Johns.  Ch.  90,  11  AmD  417  [aff  8 
Cow.  860). 

Pa. — Corgan  v.  George  F.  Lee  Cioal 
Co.,  218  Pa.  386,  67  A  665,  120  AmSR 
891,  11  AnnCas  838;  Coleman  v.  Co- 
lumbia Oil  Co.,  51  Pa.  74. 

Vt. — La  Fountain,  etc..  Woolson 
Co.  V.  Brown,  91  Vt  340,  101  A  36, 
LRA1917P  661;  King  v.  FoUett.  3  Vt 
386. 

Wis. — Zlnn  v.  (Jermantown  Par^ 
mere'  Mut.  Ins.  Co.,  182  Wis.  86,  111 
NW  1107. 

Contra  Bx  p.  Rutledge,  6  S.  C.  Eq. 
66,  14  AmD  696. 

38.  U.  S. — ^Bowers  v.  Post,  209  Fed. 
660  [afr  220  Fed.  1006  mem,  136  CCA 
665];  Wheeler  v.  Northwestern  SlelKb 
Co..  39  Fed.   347. 

Conn. — Cogswell  v.  Second  Nat 
Bank,  78  Conn.  76,  60  A  1059  [afl  20i 
U.  S.  1,  27  set  241,  51  L.  ed.  3481. 

Ind.— Bright  v.  Lord.  61   Ind.   272, 
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shares  are  transferable  only  on  tbe  books  of  the 
company.*'  Payment  of  dividends  by  a  corporation 
to  a  person  not  authorized  by  the  one  entitled  thereto 
to  receive  them  -will  not  protect  it  from  paying  them 
again  to  the  o-wner.**  The  corporation,  however,  will 
be  protected  in  the  payment  of  dividends  to  the  per- 
sons who  apj>ear  on  its  books  as  the  owners  of  the 
shares  at  the  ^me  the  dividend  is  made,  if  the  pay- 
ment is  made  without  notice  of  the  transfer.**^  In 
many  states  statutes  have  been  enacted  which  permit 

Cases,  126  Md.  16,  94  A  338. 

N.  T. — Hopper  v.  Saice,  112  N.  T. 
630,  20  KB  S50.  S  AmSR  771;  In  re 
Kernochan,  104  N.  T.  618,  11  NB  149; 
Brundage  v.  Brundage,  60  N.  Y.  644: 
Groh  V.  Groh,  80  App.  Dlv.  SB,  80 
NYS  438  [rev  on  other  frrounds  177. 
N.  Y.  8,  68  NE  992];  Hill  v.  Newl- 
chawanlck  Co.,  8  Hun  459  [aff  71  N.  Y. 
693];  Lombardo  y.  Case,  45  Barb.  95. 

Pa. — Dinsertz  v.  Sterllngworth  R. 
Supply  Co.,  15  Pa.  Dlst.  7  91. 

Tenn. — Wallin  v.  Johnson  City 
Lumber,  etc.,  Co.,  136  Tenn.  124,  188 
SW    577,    L,RAI917B    323. 

Eng. — De  Oendre  v.  Kent,  L.  R.  4 
Eq.  283. 

Contra  Burroughs  v.  North  Carolina 
R.  Co.,  67  N.  C.  376,  12  AmR  611. 

"That  the  dividend  la  payable  at  a 
future  date  can  work  no  distinction 
in  the  right.  The  debt  exists  from 
the  time  of  the  declaration  of  divi- 
dend, although  payment  is  iwatponed 
for  the  convenience  of  the  company. 
The  rlaht  became  fixed  and  absolute 
by  the  declaration."  Wheeler  v. 
Northwestern  Sleigh  Co.,  39  Fed.  847, 
S49. 

[a]  Xa  Voxth  Oarollna  a  dividend 
is  held  to  be  payable  to  the  person 
who  Is  the  owner  of  the  stock  at  the' 
date  the  dividend  was  made  payable. 
Burroughs  v.  North  Carolina  R.  Co., 
67  N.  C.  376,  12  AmR  611. 

39.  Ind.— Hill  V.  Kerstetter,  4S 
Ind.  A.  1,  86  NB  868. 

Md. — Qemmell  v.  Davis,  76  Md.  646, 
23   A  1032,  32  AmSR  412. 

Miss. — Timberlake  v.  Shippers' 
Compress  Co.,  72  Miss.  323,  16  S  630. 

Ho. — Gaty  v.  HolUday,  8  Mo.  A. 
118. 

Nebr. — Farmers',  etc.,  Nat.  Bank  v. 
Moaher,  63  Nebr.  130,  88  NW  552. 

N.  H.— Meredith  Village  Sav.  Bank 
V.  Marshall,  68  N.  H.  4lf,  44  A  626. 

N.  T. — Tepfer  v.  Ideal  Oas,  etc., 
Co^  58  Misc.  396,  109  NYS  664. 

"Tenn. — ^American  Nat.  Bank  v. 
Nashville  Warehouse,  etc,  Co.,  (A.) 
36  SW  960. 

Tei. — Seeligson  v.  Brown,  61  Tex. 
114. 

Utah. — Barse  Llve-Stock  Co.  v. 
Range  Valley  Cattll  Co.,  16  Utah  69, 
60  P  630. 

See  Corgan  v.  George  F.  Lee  Coal 
Co.,  218  Pa.  386,  67  A  655,  120  AmSR 
891,  11  AnnCas  838;  Maxwell  v. 
Greenville  Nat.  Bank,  70  S.  C.  532, 
60  SE  195,  8  AnnCas  723  (both  recog- 
nizing  the  rule). 

But  see  Northrop  v.  Newton,  etc.. 
Tump.  Co.,  3  Conn.  644  (where  it  was 
held  that  no  title  passes  to  stock  un- 
til there  has  been  an  actual  transfer 
on  the  books  of  the  corporation  when 
by  statute  stock  is  made  transfer- 
able only  on  the  books  of  the  com- 
pany). 

"Even  though  the  transfer  has  not 
been  recorded,  the  transferee  has  a 
right  to  the  dividends,  as  against  the 
transferer."  Gemmell  v.  Davis,  76 
Md.  646,  562,  28  A  1032,  32  AmSR 
412.         \ 

"It  Is  a  settled  rule  of  law  that  as 
between  the  vendor  and  vendee  of 
shares  of  stock,  that  the  vendee  is 
entitled  to  all  the  dividends  on  the 
stock  which  are  declared  after  the 
sale  of  the  stock  regardless  whether 
the  transfer  has  been  made  upon  the 
books  of  the  corporation."  Farmers', 
etc.,  Nat.  Bank  v.  Mosher,  63  Nebr. 
130,  188,  88  NW  552. 

40.  De  St.  Romes  v.  Levee  Steam 
Cotton  Press,  20  La.  Ann.  381;  Boyd 
V.  Ctenshohocken  Worsted  Mills,  149 
Fa.  US.  24  A  287. 

41.  Oa. — ^Nutting  v.  Thomasson,  67 


Ga.  418 

N.  H.— Meredith  Village  Sav.  Bank 
v.- Marshall.  68  N.  H.  417,  44  A  526. 

N.  J. — Campbell  v.  Perth.  Amboy 
Mut.  L.,  Homestead,  etc.,  Apsoc,  76 
N.  J.  Bq.  347,  74  A  144. 

N.  Y. — Brisbane  v.  Delaware,  etc., 
R.  Co.,  94  N.  Y.  204  faff  25  Hun  4381; 
McNeil  v.  New  York  Tenth  Nat.  Bank, 
48  N.  Y.  325,  7  AmR  341  [mod  66 
Barb.  69];  Smith  v.  American  <3oal 
Co.,  7  Lans.  317. 

.    Oh. — Cleveland,  etc.,  R.  Co.  v.  Rob- 
bins,  36  Oh.  St.  483. 

wash. — Nagel  v.  Ham,  88  Wash. 
995152  P  520. 

__W.  Va. — Donnally  v.  Heamdon,  41 
W.  Va.  619,  28  SB  646. 

See  recognizing  rule  Qemmell  v. 
Davis,  75  Md.  646,  23  A  1032,  32  AmSR 
412;  Herrick  v.  Humphrey  Hardware 
Co.,  73  Nebr.  809,  103  NW  686,  119 
AmSR  917,  11  AnnCas  201;  Farmers', 
etc.,  Nat.  Bank  v.  Mosher,  63  Nebr. 
130,  88  NW  652;  American  Nat.  Bank 
V.  Nashville  Warehouse,  etc.,  Co., 
(Tenn.  Ch.  AJ  36  SW  960. 

"The  books  containing  the  lists  of 
the  stockholders  are  evidence  of  the 
ownership  of  the  stock,  and  a  corpo- 
ration is  Justified  in  being  governed 
thereby  until  proof  or  notice  is  given 
showing  that  other  parties  than  those 
named  therein  are  the  owners  of  the 
stock."  Brisbane  v.  Delaware,  etc., 
R.  Co.,  94  N.  Y.  204,  208. 

"For  many  purposes  the  books  of 
the  corporation  are  the  primary  evi- 
dence of  membership,  and  the  certifi- 
cate is  only  [Secondary  as  between  the 
corporation  and  its  members.  Thus 
for  the  purpose  of  exercising  personal 
rights  of  membership,  such  as  vot- 
ing, etc.,  the  corporation  may  require 
the  transfer  on  the  books,  and  in  the 
payment  of  dividends  without  no- 
tice of  an  adverse  claim  it  is  un- 
doubtedly protected  by  payment  to 
the  holder  of  record  on  the  books 
of  the  company."  Campbell  v.  Perth 
Amboy  Mut.  L.  Homestead  etc., 
Assoc,  76  N.  J.  Ek).  847,  356,  74  A 
144. 

[a]  XUnstraUoBB, — (1)  In  an  ac- 
tion in  equity  against  4  purchaser  of 
railroad  stock  belonging  to  the  de- 
cedent's estate  at  an  unauthorized 
private  sale  by  the  administrator,  all 
dividends  which  have  been  Innocent- 
ly paid  by  the  corporation  after  the 
illegal  purchase,  and  up  to  the  time 
of  the  decree,  whether  paid  to  the 
purchaser  himself,  or  to  those  hold- 
ing under  hlra  immediately  or  remote- 
ly, by  regular  transfer,  will  be 
treated  as  lost,  and  the  purchaser  re- 
quired to  account  therefor.  Nutting 
V.  Thomasson,  57  Ga.  418.  (2)  Where 
A  assigned  to  B  a  stock  certificate 
containing  a  statement  that  stock 
was  transferable  only  upon  the  books 
of  the  corporation,  B  failed  to  ob- 
tain such  transfer,  and  A  died,  the 
corporation,  having  paid  dividends  to 
A's  administrator,  could  not,  be  held 
liable  to  B  for  their  amount.  Bris- 
bane V.  Delaware,  etc,  R.  Co.,  26  Bun 
438   [aflr  94  N.  Y.  204]. 

[b]  Wliat  coBstitntes  payment, — 
After  a  corporation  has  notice  that 
a  transfer  has  been  made  which  en- 
titles the  tranferee  to  a  dividend, 
it  cannot  pay  the  dividend  to  the 
transferor  whose  name  appears  on 
its  books  as  the  holder,  although  it 
has  credited  the  amount  to  him  on 
its  books  before  notice  of  the  trans- 
fer, and  after  t^e  declaration  of  the 
dividend.  Steel  v.  Island  Milling  Co., 
47  Or.  298,  83  P  788. 

[c]  Vrodnotioa    of    emttteat*.^ 


a  corporation  to  re(M>gnize  the  exclusive  right  of  the 
persons  registered  on  its  books  to  receive  dividends.** 
But  a  corporation  will  not  be  relieved  of  liability 
to  a  person  entitled  to  a  dividend  by  payment  to  the 
registered  owner  of  the  shares,  where  at  the  time  of 
payment  it  has  had  notice  that  the  registered  holder 
is  not  entitled  thereto.*'  It  is  generally  held  that 
knowledge  on  the  part  of  the  officers  of  a  corporation 
that  a  transfer  had  been  made,  obtained  in  the  ordi- 
nary course  of  business,  is  notice  to  the  corpora- 
There  is  no  rule  of  law  which  im- 
poses upon  the  officers  of  corpora< 
tlons  the  duty  of  requiring  the  pro 
duction  of  a  certificate  of  stock  bf 
fore  payment  of  dividends  on  '_ 
Brisbane  v.  Delaware,  etc.,  R.  C^o.,  94 
N.  Y.  204. 

[d]  Paymeat  '  to  atookhoMM** 
nomlaee. — -Payment  of  corporate  divi- 
dends to  the  nominee  of  the  stock- 
holders instead  of  directly  to  the 
stockholders  Is  not  ultra  vires  and 
not  recoverable  by  the  corporation; 
New  Jersey  Car  Springs  etc.,  Co.  v. 
Fields,  85  N.  J.  L.  217,  88  A  1031. 

43.     See  statutory  provisions;  and: 

La. — State  v.  Bank  of  Baton  Rouge, 
126  La.  138.  61  S  95,  136  AmSR  332. 

N.  H. — Fourth  Nat.  Bank  v.  Man- 
Chester  Real  Bst.,  etc.,  Co.,  77  N.  H. 
481,  93  A  661. 

S.  D. — Amidon  v.  Florence  Farm- 
ers' El.  Co.,  28  S.  D.  24.  132  NW  166. 

Utah. — Kimball  v.  Success  Mln.  Co., 
88  Utah  78,  110  P  872.       . 

W.  Va. — Donnally  v.  Hearndon,  41 
W.  Va.  519,  23  SB  646. 

Xeglatratloii  of  traaafen  reaexaUj 
see  supra  JJ  1143-1182. 

43.  Cal.— AshtCn  v.  Zeila  Mln.  Co., 
134  Cal.  408,  66  P  404. 

Oa. — Armour  v.  EJast  Rome  Town 
Co.,  98  Ga.  458,  26  SB  604;  Guarantee 
Co.  of  North  America  v.  East  Rome 
Town  Co.,  96  Ga.  511,  23  SB  603,  61 
AmSR  150. 

Minn. — ^Prince  Inv.  <3o.  v.  St.  Paul, 
etc..  Land  Co.,  68  Minn.  121.  70  NW 
1079. 

Miss.  —  Timberlake  v.  Shippers* 
Compress  Co.,  72   Miss.  323,  #6  S  530. 

Nebr.  —  Central  Nebraska  Nat. 
Bank  v.  Wilder,  32  Nebr.  464,  49  NW 
369. 

N.  Y. — Robinson  v.  New  Berne  Nat. 
Bank,  95  N.  Y.  637. 

Oh. — Conant  v.  Reed,  1  Oh.  St.  298. 

Or. — Steel  v.  Island  Milling  Co.,  47 
Or.  293,  88  P  783. 

Tex. — MoCord  v.  Nabours,  101  TeX. 
494,  109  SW  913,  111  SW  144. 

[a]  Ai>pUoatloii  of  rale. — In  an  ac- 
tion by  a  stockholder  against  a  cor- 
poration for  the  amount  of  a  divi- 
dend, it  appeared  that  plaintitt  re- 
ceived an  assignment  of  the  stock 
before  the  dividend  was  declared,  but 
never  had  It  transferred  on  the  books 
of  the  company.  Before  the  stock 
was  assigned  to  plaintiff  the  assignor 
had  directed  defendant  to  apply  his 
dividends  to  the  payment  due  from 
him  to  defendant,  and  also  to  an  in- 
debtedness due  to  one  W,  an  ofHcial 
of  defendant.  Plaintiff  testified  that 
before  the  dividend  was  paid  he  de- 
manded It  of  defendant,  and  his  testi- 
mony was  confirmed  by  his  assignor, 
who  also  testified  that  he  had  told 
W  of  the  sale  to  plaintiff  shortly  after 
it  was  made.  Plaintiff  when  he  took 
the  stock  had  no  notice  of  the  direc- 
tion of  his  assignor  to  defendant  as 
to  dividends.  It  was  held  that  a 
peremptory  charge  for  defendant  was 
erroneous.  Timberlake  v.  Shippers' 
Compress  Co.,  72  Miss.  323,  16  S  630. 

[b]  nisBtratlona. — (1)    Where   an 
ollmfll  company  was  made  a  party  to 
a  suit  to  set  aside  a  transfer  of  cer- 
tain   shares    of    the    mill    company's 
stock,    and    the   petition   in   the   suit 
alleged   the   facts   necessary   to   give 
the  mill  company  notice  of  plaintiff's ; 
claim  to  the  dividends,  and  prayed  for , 
an  Injunction  to  restrain  the  company  | 
from  paying  the  dividends  to  the  per-  | 
son  In  whose  name  the  stock  stood, 
both  the  mill  company  and  the  person 
credited  with  the  ownership  of  the 
stpek  would  be  liable  tor  any  dlvi- 
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tion;**  but  a  corporation  is  not  chargeable  with 
notice  of  a  transfer  by  the  mere  fact  that  one  of  its 
officers  has  gained  knowledge  thereof  while  not 
engaged  in  the  bnsiness  of  the  company/^  or  in  his 
official  capacity.^*  And  where  the  officer  of  the  cor- 
poration is  himself  the  transferor,  and  withholds 
the  fact  of  the  transfer  from  the  corptoration,  the 


corporation  is  not  thereby  charged  with  notice.*' 

[I  1242]  b.  Vendor  and  Vendee.  So  as  between 
vendor  and  vendee,  although  the  rule  may  be  changed 
by  contract  between  the  parties,*'  in  the  absence  of 
an  agreement  to  the  contrary,  dividends  declared 
prior  to  the  transfer  of  ownership  belong  to  the 
transferor,*'  and  the  rule  is  the  same  although  the 


dends  thereafter  paid  unlawfully  to 
the  accredited  owner.  McCord  v. 
Nabours.  101  Tex.  494,  109  SW  913, 
111  SW  144.  (2)  Bxecutors,  pursuant 
to  a  decree  of  distribution,  delivered 
certificates  of  stock  to  distributee, 
and,  pendlnar  an  appeal  from  the  de- 
cree, the  stock  was  transferred  on 
the  corporate  books  to  distributee, 
and  again  to  her  assigmees.  The 
transfer  was  made  with  knowledge 
of  the  appeal  and  the  rights  of  the 
estate  on  the  part  of  the  corporation, 
and  after  reversal  defendant  was 
served  with  notice  of  the  executor's 
claim  to  the  stock  and  of  the  divi- 
dends thereon.  The  dividends  there- 
after declared  were  paid  to  the  dis- 
tributee's asslgnei&s.  it  was  held  that 
the  executors  were  entitled  to  recover 
the  amount  thereon  from  the  cor- 
poration. Ashton  v.  Zella  Min.  Co., 
134  Cal.   408,   66   P   494. 

44.  Ga. — Guarantee  Co.  of  North 
America  v.  E^st  Rome  Town  Co.,  96 
Ga.  611,  23  SB  603,  61  AmSR  160. 

Hinn. — ^Prince  Inv.  Co.  v.  St.  Paul, 
•tc.  Land  Co.,  68  Hinn.  121,  70  im 
1075. 

Nebr. — Central  Nebraska  Nat.  Bank 
T.  Wilder.  32  Nebr.  .464,  49  NW  369. 

Oh. — Conant    v.    Reed,    1    Oh.    St. 

a»8. 

W.  Va. — Donnally  v.  Heamdon,  41 
W.  Va.  619,  23  SE  646. 

ta]  Xllnatxatlona. — The  corpora- 
tion was  bound  where  knowledge  was 
had  by:  (1)  The  president,  secretary, 
and  treasurer.  Guarantee  Co.  of 
North  America  v.  Bast  Rome  Town 
Co.,  96  Ga.  611,  23  SB  603,  61  AmSR 
160.  (2)  The  cashier  of  a  bank. 
Conant  v.  Reed,  1  Oh.  St.  288.  (3) 
Secretary  who  was  transfer  ofllcer. 
Prince  lav.  Co.  v.  St.  Paul,  etc.,  Land 
Co.,  68  Vlnn.  121,  70  NW  1079. 

[b]  SnSelenoy  of  •vtAanea. — 
Where  it  appeared  by  a  written  stipu- 
lation covering  the  facts  In  the  case 
that,  immediately  after  a  meeting  of 
the  directors  of  the  corporation,  Its 
secretary,  who  had  custody  of  the 
certificate  and  transfer  books,  and 
Who  was  presumably  the  proper  offl.- 
cer  to  receive  and  act  ~on  notice  of 
transfers  of  stock,  asked  the  trans- 
feror, who  was  a  member  of  the  board 
of  directors,  for  instructions  as  to 
transferring  the  stock  to  the  trans- 
fereCL  the  court  was  Justified  in  find- 
ing tnat  the  corporation  had  notice  of 
the  transfer.  Prince  Inv.  Co.  v.  St. 
Paul.  etc..  Ijand  Co.,  68  Minn.  121, 
70  NW  1079. 

45.  -Gemmell  v.  Davis,  76  Md.  646, 
S*  A  1032,  82  AmSR  412:  r>onnally  v. 
Heamdon.  41  W.  Va.  619,  23  SB  646. 

[a]  niostratioii^— Knowledge  of 
an  ofllcer  of  a  corporation  obtained 
while  on  a  fishing  trip  does  not  charge 
the  corporation  with  notice.  Don- 
nally V.  Heamdon,  41  W.  Va.  619,  23 
SB  646. 

46.  Oemmell  v.  Davis,-  75  Hd.  546, 
28  A  1082,  82  AmSR  412. 

47.  Fourth  Nat.  Bank  ▼.  Man- 
chester Real  Bst.,  etc.,  Co.,  77  N.  H. 
481.  93  A  661. 

48.  Cal.— Willis  ▼.  Laoridson.  161 
Cal.  106,  118  P  630. 

Conn. — Cogswell  v.  Second  Nat. 
Bank,  78  Conn.  75,  60  A  1059  [aflr  204 
D.  S.  1,  27  set  241.  61  li.  ed.  343]. 

Ind.— Bright  v.  trord,  51  Ind.  272, 
19  AmR  732. 

Hinn. — Seeerstrom  v.  Holland 
Piano  Mfg.  Co..  170  NW  980.    . 

Nebr. — Cook  v.  Monroe,  46  Nebr. 
849.  63  NW  800. 

N.  C. — Burroughs  V,  North  Caro- 
lina R.  Co.,  67  N.  C.  376,  12  AmR 
611. 

R.  I. — Union  Screw  Co.  v.  American 
Screw  Co.,  11  R.  I.  669,  18  R.  I.  (78. 


Vt.— Hancock  v.  Clark,  68  Vt.  802, 
35  >A  317  (where  vendor  of  stock  re- 
served the  right  to  dividend  thereon 
until  payment  therefor). 

Va. — Kaufman  v.  Charlottesville 
Woolen  Mills  Co.,  98  Va.  673,  26  SB 
1008. 

See  following  cases  reoognlzlAb 
dividends  as  proper  subject  of  con- 
tracts: Brewster  v.  Lathrop,  15  Cal. 
21:  Waverljr  Bank  v.  Dally,  (Nebr) 
170  NW  188;  Farmers','  etc.,  Nat. 
Bank  v.  Mosher,  63  Nebr.  130,  88  NW 
662;  Harris  v.  Stevens,  7  N.  H.  454; 
Hopper  V.  Sage,  112  N.  Y.  630,  20  NB 
360.  8  AmSR  771;  Hyatt  v.  Allen, 
66  N.  Y.  663,  16  AmSR  449;  Lancaster 
Trust  Co.  V.  Mason,  162  N.  C.  660, 
68  SB  236,  136  AmSR  851;  Rose  v. 
Barclay,  191  Pa.  694.  43  A  886.  46  LRA 
892. 

Bat  see  Marble  v.  Van  Wert  NaX. 
Bank.  3  Oh.  Clr.  Ct.  464,  2  Oh.  Cir. 
Dec.  266  (where  It  was  held  that  upon 
a  sale  and  transfer  of  a  certificate  of 
stock  in  a  private  corporation,  no 
valid  reservation  of  any  portion  of  a 
future  dividend  could  be  made). 

"It  is  doubtless  true  that  .when  a 
dividend  is  declared  by  a  stock  con- 
cern or  corporation,  it  belongs,  as 
between  the  corporation.and  the  own- 
ers of  the  stock,  to  the  person  in 
whose  name  the  stock  then  appears 
upon  the  stock  books  or  lists  of  the 
corporation;  but  a  stockholder  may 
sell  or  transfer  his  shares  of  stock 
with  or  without  gains  or  accrued 
dividends,  and  a  dividend  which  has 
been  declared  may  be  made  the  sub- 
ject of  a  contract,  or  a  contract  may 
be  entered  Into  regarding  it,  in  the 
same  manner  and  to  the  same  extent, 
and  as  valid  and  binding  as  one  in 
reference  to  any  other  kind  of  per- 
sonal property.*'^  Cook  v.  Monroe,  46 
Nebr.    349,   364,   68    NW   800. 

[a]  Btook  dtrtdaaO.  —  (1)  Agree- 
ment reserving  dividends  to  be  de- 
clared during  .specified  period  was 
construed  to  mean  cash  dividends  and 
to  exclude  stock  dividends.  Lan- 
caster Trust  Co.  V.  Mason,  162  N.  C. 
660,  68  SB  236,  186  AmSR  861;  Kauf- 
man V.  Charlottesville  Woolen  Mills 
Co.,  93  Va.  673,  26  SB  1003.  (2)  But 
under  a  contract. for  the  sale  of  stock 
"Including  all  dividends  due  or  to  be- 
come due  thereon"  the  vendee  was 
held  to  be  entitled  to  a  stock  dividend 

Previously  declared.    Rose  v.  Barclay, 
91  Pa.  694,  43  A  386,  45  LRA  392. 

[b]  A  TummmtUm  of  aU  "dlvl. 
Aeada  and  proSta"  by  a  vendor  does 
not  entitle  nim  to  a  dividend  declared 
subsequent  to  the  reservation  period, 
although  earned  daring  the  time  be 
would  have  been  entitled  under  the 
contract  to  receive  dividends  de- 
clared. Hyatt  V.  Allen,  66  N.  T.  653, 
16    AmSR    449. 

[c]  Tnt*"**'?"  of  partus  to  eon- 
troL — (1)  Where  stock  was  assigned 
with  a  transfer  of  "all  the  dividends 
made  after  the  morning  of  the  twen- 
ty-third of  September,  both  parties 
at  the  time  expecting  that  the  divi- 
dend would  be  made  on  the  twenty- 
second  of  the  month,  but  in  fact  it 
was  not  made  until  after  the  morning 
of  the  twenty-third,  the  dividend  an- 
ticipated on  September  22  did  not  pass 
to  the  assignee.  Brewster  v.  Lathrop, 
16  Cal.  21.  (2)  On  March  •  A  made  a 
written  proposal  to  B  to  convey  to  him 
all  his  right  and  title  In  certain  shares 
ln.a  turnpike,  at  five  dollars  per  share, 
provided  B  gave  security  for  the 
price  by  March  24.  After  this,  A 
received  a  dividend  on  the  shares,  and 
B,  not  knowing  that  the  dividend  had 
been  received,  on  March  18  gave 
security  for  the  price,  and  took  a  con- 
veyance of  all  the  interests  A  then 


had  in  the  share.  The  contract  was 
construed  to  mean  that  the  parties 
intended  that  the  entire  interests  of 
A  Including  the  dividends  should  pass 
under  the  contract.  Harris  v.  Stev- 
ens, 7    N.   H.   464. 

Td]  Btook  ezohaiigw  mles. — (l) 
Where  the  parties  to  a  transaction 
involving  the  right  to  dividends  are 
members  of  a  stock  exchange  which 
has  adopted  rules  on  the  subject  dif- 
ferent from  the  rule  of  the  law,  these 
rules  may  be  regarded  as  entering 
into  any  contract  made  between  the 
members  of  a  body,  and  cs  supersed- 
ing as  to  them  the  rule  of  the  law. 
Hopper  V.  Sage,  112  N.  Y.  630,  20  NE 
360,  8  AmSR  771.  (Z)  One  not  a  mem- 
ber of  a  stock  exchange  is  not  bound 
by  its  rules  or  customs.  Warner  v. 
Watson,  4  Misc.   12,  23  NYS  922. 

[e]  A  onstom  of  brokers  by  which 
dividends  declared  but  not  paid  be- 
long to  the  purchaser  of  shares  is  not 
admissible  to  alter  the  legal  rights 
to  such  a  transaction.  Lorabardo  v. 
Case,  45  Barb.  (N.  Y.)  96;  Spear  v. 
Hart,  26  N.  Y.  Super.  420. 

49.  V.  S. — BowersV.  Post,  209  Fed. 
680  [atr  220  Fed.  1006  mem,  136  CCA 
666];  Wheeler  v.  Northwestern  Sleigh 
Co     39   Fed.  347. 

Conn. — Cogswell  v.  Second  Nat. 
Bank,  78  Conn.  76,  60  A  1059  [atr  204 
C  S.  1,  27  sen  241,  61  L.  ed.  343]. 

Ga.— -Southwestern  R.  Co.  v.  Papot, 
'67  Oa.  676;  Central,  etc..  Banking  Co. 
V.  Papot,  69  Ga.  342. 

Ind.— Bright  v.  Lord.  61  Ind.  272. 
19  AmR  732. 

Iowa. — ^Redhead  v.  Iowa  Nat.  Bank, 
127   Iowa  672,  103  NW  796. 

Ky. — American  Wire  Nail  Co.  v. 
Gedge,  96  Ky.  618,  29  SW  853, 16  KyL 
663. 

Me. — Goodwin  V.  Hardy,  57  Me.  143, 
99  AmD  758. 

Mass. — Smith  t.  Ctetting,  120  NE 
177. 

Mo. — Price  V.  Morning  Star  Min. 
Co.,  88  Mo.  A.  470.  See  Mcljaran  v. 
Crescent  Planing  Mill  Co.,  117  Mo.  A. 
40,   93  SW  819   (recognizing  rule). 

N.  Y. — Rowe  V.  White,  112  App. 
Dlv.  688,  98  NYS  729  [aff  189  N.  f. 
628,  82  NB  1132  mem];  Groh  v.  Groh. 
80  App.  Dlv.  86,  80  NYS  438  [rev  on 
other  grounds  177  N.  Y.  8,  68  NE 
992];  Hill  V.  Newlchawanick  Co.,  i 
Hun  46»  [aS  71  N-  T.  693];  Lombardo 
V.  Case,  45  Barb.  96;  Spear  v.  Hart. 
26  N.  T.  Super.  420.  See  Jermala  v. 
Lake  Shore,  etc..  R.  Co..  61  N.  Y.  483 
(recognizing  rule). 

N.  C. — ^Burroughs  v.  North  Carolina 
R.  Co.,   67  N.  C.   376,  12  AmR  611. 

Or. — In  re  Wilson,  86  Or.  604,  167 
P  680. 

Pa. — Dlngerts  v.  Sterlingworth  R. 
Supply  CJo,  15  Pa.  Dist.  791. 

Tenn. — Wallin  v.  Johnson  City 
Lumber,  etc.,  Co.,  136  Tenn.  124,  12», 
188  SW  677,  LRA1917B  323. 

Utah.— Clark  v.  Campbell.  21 
Utah  669,  66  P  496.  80  AmSR  716,  64 
LRA  508. 

Wis.  —  Ztnn  v.  Oermantown 
Farmers'  Mut.  Ins.  Co.,  132  Wis.  8(, 
111  NW  1107. 

Eng. — ^De  Oendre  ▼.  Kent,  L.  R  4 
Eq.   283. 

'"The  rule  undoubtedly  is  that  a 
dividend  on  particular  shares  be- 
longs to  him  who  owns  the  shares  on 
the  date  of  the  declaration  of  the 
dividend,  as  between  the  vendor  and 
the  vendee  of  the  shares;  and  this  is 
true  notwithstanding  the  time  of 
payment  to  stockholders  may  be 
postponed  to  a  date  subsequent  to 
the  transfer."  Wallin  v.  Johnson 
City  Lumber,  etc.,  CM.,  supra. 

"That  dividends  when  declared 
constitute  an  Indebtedness'.  .  .which 


For  later  oassa,d«Talopa»wita  and  ohaarea  1^  the  law  see  cumulative  Annotations,  same  title,  i>age  and  note  number. 
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dividend  is  not  payable  nntil  after  the  transfer,"" 
while  dividends  declared  subsequent  to  the  change 


of  oymership  belong  to  the  transferee,*^    and  it  is 
immaterial  that  snch  dividends  were  earned  in  t(4iole 


do«c  not  i>a88  wltli  the  assignment  of 
the  shares  of  stock  is  well  settled." 
Redhead  t.  Iowa  Nat.,  -Bank,  127 
Iowa  672.  B74,  108  NW  796. 

[a]  nxnstratlona.  —  (1)  Where 
mining  stock  is  deposited  under  a 
binding  escrow  agreement  that  It 
shall  pass  to  a  certain  person  on  the 
payment  of  a  certain  price  within 
a  certain  time,  and  the  price  Is  paid 
by  such  time,  dividends  declared  be- 
fore the  price  is  paid  do  not  belong 
to  the  purchaser.  Clark  v.  Campbell, 
ti  Utah  6S9,  «6  P  498,  »0  AmSR  716, 
54  LRA  608.  (2)  Where  complainants 
agreed  to  flnlsh  a  certain  road,  and 
transfer  to  defendants  a  certain 
amount  of  stock  therein,  and  in  con- 
sideration thereof  defendants  agreed 
to  Issue  to  complainants  stock  In 
their  railroad  at  the  rate  of  one 
hundred  and  fifty  shares  per  mile  of 
road  finished,  it  was  held  that  the 
Issue  of  stock  to  the  amount  of 
one  hundred  and  fifty  shares  of  stock 
per  mile,  exclusive  of  dividends, 
would  be  a  full  discbarge  of  de- 
fendants' liability  under  the  contract, 
and  if,  in  the  issue  of  such  stock, 
dividends  accrued  or  were  accruing 
on  it,  and  were  paid  by  mistake  or 
misunderstanding  to  complaints,  the 
latter.  In  equity,  ought  to  account 
therefor  up  to  the  date  fixed  for  the 
delivery.  Southwestern  Bl  Co.  v. 
Papot,  67  Ga.  675. 

[b]  AppUoatlaa  of  fha  mle^— 
Where  it  appears  tliat  a  stockholder 
sold  his  stock  absolutely  before  any 
dividends  of  any  character  were  de- 
clared, and  without  reserving  any 
Interest  in  any  dividends,  he  must  be 
held  to  have  parted  with  every  in- 
terest In  the  corporation,  and  there- 
fore Is  not  entitled  to  enforce  an 
agreement  between  the  stockholders, 
arrived  at  In  informal  meetings,  that 
a  bonus  received  bjr  the  corporation 
in  consideration  oi  the  removal  '«f 
its  plant  was  to  be  declared  on  a 
dividend  of  stock  then  existing. 
American  Wire  Nail  Co.  v.  Gedge,  96 
I£y.  613,  29  SW  353,  16  KyL,  6S3. 

re]  OvUona.  —  (1)  When  the 
owner  of  stock  makes  a  contract 
witb  another  by  which  bb  gives  talm 
the  option  of  purchasing  from  him 
at  or  oefore  a  certain  date,  and  that 
other  elects  to  accept  the  shares  on 
the  last  day  of  the  option,  he  is  not 
entitled  to  the  dividend  which  has 
been  declared  between  the  date  of 
the  contract  and  the  expiration  of 
the  option,  unless  it  passes  to  him 
by  the  express  terms  of  the  agree- 
ment. Bright  v.  I<ord,  61  Ind.  272, 
19  AmR  7S2.  (2)  Where  the  owner 
of  oorporate  stock  gave  an  option 
agreeing  to  sell  it  to  defendant  ok 
to  a  corporation  he  might  indicate. 
and  at  defendant's  request  delivered 
it  to  a  corporation,  a  dividend,  de- 
clared after  the  option  was  given, 
but  before  the  sale  was  consummated, 
belongs  to  the  original  owner,  and 
not  to  defendant,  notwith,standing  a 
transfer  of  the  stock  by  the  cor- 
poration to  defendant  by  indorse- 
ment dated  back,  at  defendant's  di- 
rection, to  a  day  prior  to  the  declara- 
tion of  the  dividend.  Rowe  v.  White. 
112  App.  Div.  688,  98  NTS  729  [atT 
189  N.  T.  623,  82  NB  1132  mem]. 

Cd]  Authority  given  to  agent  to 
sell  shares  of  stock  does  not  Include 
an  authority  to  dispose  of  a  divi- 
dend previously  declared.  Wheeler 
V.  Northwestern  Sleigh  Co.,  39  Fed. 
347. 

men  tiaasfer  takes  efTeot  see 
supra  li  1041-1061. 

SO.  U.  S. — Bowers  V.  Post,  209 
Fed.  660  [atr  220  Fed.  1006  mem,  135 
CCA  666];  Wheeler  v.  Northwestern 
Sleigh  Oo^  89  Fed.  347. 

Conn. — Cogswell  v.  Second  Nat. 
Bank,  78  Conn.  76,  60  A  1069  [aff  204 
V.  S.  1,  27  set  241,  61  L.  ed.  343]. 

ma. — ^Bright  V.  Lord,  61  Ind.  272, 
19  AmR  738. 

N.  Y.— Oroh  ▼.  Oroh,  80  App.  DIv. 
86,  80  NTS  488  [rev  on  other  gronnds 
177    N.   T.   8,    «8    NB   992];  nBIU   v. 


Newichawanick  Co..  8  Hun  469  [afC 
71  N.  Y.  693];  Spear  v.  Hart,  26  N. 
T.  Super.  420, 

Pa. — Dlngertz  v.  Sterllngwortli  R. 
Supply  Co.,  16  Pa.  Dlst.  791. 

Tenn.  —  Wallin  v.  Johnson  City 
Lumber,  etc.,  Co.,  186  Tenn.  124,  188 
SW  577,  L.RA1917B  323. 

Eng. — De  Qendre  v,  Kent,  tb  R.  4 
Eq.    283. 

"From  the  authorities  and  upon 
principle,  we  think  the  rule  may  be 
deduced,  that  whoever  owns  the  stock 
In  a  corporation  at  the  time  a  divi- 
dend is  declared  owns  the  dividend 
also;  and  a  sale  of  the  stock  after- 
wards will  not  carry  the  dividend 
with  it.  though  it  may  not  be  paid, 
or  payable,  until  after  the  sale.' 
Bright  v.  Lord,  61  Ind.  272.  276,  19 
AmR   732. 

[a]  ninstrattoas.— (1)  The  board 
of  directors  of  a  corporation  passed, 
on  Jan.  26,  1373,  the  following  reso- 
lution: "At  a  meeting  of  the  board  of 
directors,  h^ld  this  day,  voted  to  pay 
a  dividend  of  four  per  cent  this  day, 
and  another  of  like  amount  at  option 
of  agent  from  earnings  of  last  year." 
Flaintlft  was  on  that  day  the  owner 
of  certain  shares  of  the  company's 
stock  then  deposited  by  him  as  col- 
lateral security  with  a  bank^  by 
which  they  were,  in  July,  sold  at 
private  sale.  On  November  7,  the  com- 
pany's agent  declared  the  second  div- 
idend of  four  per  cent  in  pursuance 
of  the  resolution.  It  was  held  that 
plaintiff  was  the  owner  of  the  stock  at 
the  time  the  dividend  was  declared, 
and  that  he,  and  not  the  purchaser, 
was  entitled  thereto.  Hill  v. 
Newichawanick  Co.,  8  Hun  469  [atC 
71  N.  T.  693].  (2)  An  increase  of  the 
capital  stock,  one  half  the  increase 
to  be  distributed  as  a  stock  divi- 
dend and  the  other  half  to  be  sold 
to  employees,  where  the  new  stock 
was  paid  for  out  of  andivided  profits, 
was  held  to  have  been  intended  en- 
tirely as  a  dividend,  and  the  right 
of  each  present  stockholder  to  his 
pro  rata  share  of  the  proceeds  of  the 
stock  sold  to  have  vested  at  once. 
Bowers  V.  Post,  209  Fed.  660  [aft 
220  Fed.  1006.  136  CCA  666]. 

[b]  Optloiu— Where  an  owner  of 
corporate  stock  enters  into  a  eon- 
tract  to  sell  it  at  any  time  within 
a  specified  period  at  a  stated  price, 
the  buyer  to  be  entitled  to  all  divi- 
dends or  extra  dividends  declared 
during  that  period,  the  buyer  is  not 
entitled  to  a  dividend  which  had 
been  declared  previously  but  which 
is  payable  during  the  period  specified. 
Hooper  v.  Sage,  112  N.  Y.  680,  20 
NB   360,   8   AmSR  771. 

51.  Oa. — Central,  etc..  Banking 
Co.v.  Papot,   69  Ga.  842. 

Kan. — Ryan  V.  Leavenworth,  etc., 
R.  Co.,  21  Kan.  366. 

Md. — Qemmell  v.  Davis,  76  Md.  646, 

23  A  1032,  32  AmSR  412;  Aber- 
crombie  v.  Riddle,   8  Md.  Ch.  320. 

Mo. — Price  v.  Morning  Star  MIn. 
Co.,  83  M6.  A.  470. 

Nebr. — Farmers',  etc.,  Nat.  Bank 
V   Mosher.  63  Nebr.  130,  88  NW  662. 

N.  H. — March  v.  Elastem  R.  Co.,  43 
N.  H.  516. 

N.  Y. — Robertson  v.  De  Brulatour, 
188  N.  Y.  801,  80  NB  938  l^S  111  App. 
Dlv.  882,  98  NYS  16];  Hopper  v.  Sage, 
112  N.  Y.  630,  20  NB  360,  8  AmSR 
771;  Jermaln  v.  Lake  Shore,  etc.,  R. 
Co.,  91  N.  y.  488;  Boardman  v.  Lake 
Shore,  etc..  R  Co.,  84  N.  T.  167,  178: 
Jones  V.  Terre  Haute,  etc.,  R.  Co.,  57 
N.  Y.  196;  Currle  v.  White,  46  N.  T. 
822:  Manning  v.  Quicksilver  Min.  Co., 

24  Hun  360  [rev  on  other  grounds  91 
N.  Y.  495T;  Lombardo  v.  Case,  45 
Barb.  95;  Tepfer  v.  Ideal  Gas,  etc., 
Co.,  68  Misc.  396,  109  NYS  664;  Kane 
V.  Bloodgood,  7  Johns.  Ch.  90,  11 
AmD  417  [afr  8  Cow.  360]. 

Oh. — Conant  v.  Reed,  1  Oh.  St.  298. 

Or.— In  re  Wilson,  86  Or.  604,  167  P 
680.  , 

Pa.— Corgan  r.  George  F.  Lee  Coal 
Co.,  218  Pa.  386,  67  A  666,  120  AmSR 
891,  11  AnnCas  888;  In  re  Lindsay, 


210  Pa.  224,  69  A  1074. 

R.  I. — Union  Screw  Co.  v.  Ameri- 
can Screw  Co..  11  R.  I.  6(9,  18  R.  I. 
678. 

Vt. — La  Fountain,  etc.,  Woolson 
Co.  V.  Brown,  91  Vt  840,  101  A  86, 
LRA1917P  661;  King  V.  Follett,  3  Vt. 
885. 

Va.  —  Kaufman    v.    Charlottesville 

Woolen  Mills  Co..  9S  Va.  678,  26  SB 
1003. 

W.  Va.— Hubbard  v.  George,  81  W. 
Va.  638,  94  SB  974,  LRA1918C  836. 

Bng. — ^Black  V.  Homersham,  4  Bz. 
D.  24. 

And  see  recognizing  rule  Phelps  v. 
Farmers',  etc..  Bank,  26  Conn.  289; 
Mann  V.  Anderson,  106  Oa.  818,  32  SB 
J70l  PWnisy  v.  Hurray,  83  da.  747, 
10  SB  858.  «  LRA  426,  20  AmSR  342; 
McLaxan  v.  Crescent  Planing  Mill  Co., 
117  Mo.  A.  40.  93  SW  '819;  Missout^ 
Bapt.  Sanitarium  v.  McCune,  112  Mo. 
A.  332,  87  SW  93. 

"The  purchaser  of  a  share  of  stock 
in  a  corporation  takes  the  share  with 
aU  its  incidents,  and  among  these  is 
the  right  to  receive  all  future  divi- 
dends, thax  is,  its  proportionate  share 
of  all  profits  not  then  divided  .  .  . 
they  are  an  incident  to  the  share  to 
which  a  purchaser  becomes  at  once 
entitled,  provided  be  remains  a  mem- 
ber of  the  corporation  until  a  divi- 
dend is  made."  March  v.  Bastern  R 
Co„  48  N.  H.  616,  620.         , 

[a]  Bsaaoa  for  role,— :"The  profits 
or  a  bank,  no  matter  when  made,  until 
separated  from  the  stock  by  declar- 
ing a  dividend,  are  mere  increment 
and  augmentation  of  the  stock.  They 
are  properly  stock  themselves,  com- 
posing a  part  of  the  stock  of  the 
bank,  and  will  pass  with  the  stock 
under  that  name,  either  by  contract, 
bequest  or  levy  of  execution.  The 
impossibility  of  ascertaining  the  ex- 
act state  and  condition  of  the  bank 
at  the  moment  of  subscribing,  (and 
subscriptions  of  this  class  are  made, 
not  at  any  fixed  time,  but  at  the 
pleasure  of  the  party,)  is  a  weighty 
consldenition  why  undeclared  profits 
shonld  be  held  to  be  a  part  of  tbe 
stock  itself."  Phelps  v.  Fapmera", 
etc..  Bank,  26  Conn.  289,  272. 

tb]  niitatswtioas.— (1)  Where  the 
stockholders  of  a  corporation  entered 
into  a  contract  by  which  each  one 
acquired  a  right  to  purchase,  at  a 
fair  price,  shares  of  any  who  might 
die  and  a  member  died  and  his  repre- 
sentative refused  to  allow  the  re- 
maining members  to  exercise  the  op- 
tion, the  remaining  members,  after 
the  right  has  been  established  and 
the  value  of  the  shares  fixed,  are 
entitled  to  the  dividends  declared  in 
the  meantime.  In  re  Lindsay,  210  Pa. 
224,  69  A  1074.  (2)  The  creditor  of  a 
stockholder  to  whom  the  stockholder 
had  assigned  his  right  to  keep  the 
dividends  acquires  no  right  to  the 
dividend  as  against  one  to  whom  the 
stockholder  had-  sold  his  stock  prior 
to  tbe  declaration  of  the  dividend 
Price  V.  Morning  Star  Mln.  Co.,  83 
Mo.  A.  470.  (3)  Where  shares  were 
sold  at  auction  on  August  1,  and  a  de- 
posit was  paid  by  the  purchaser,  and 
by  the  conditions  of  the  sale  the  pur- 
chase was  to  be  completed  on  August 
29,  which  was  done  and  a  transfer 
signed,  and  in  the  meanwhile  on 
August  24  a  dividend  was  declared. 
It  was  held  to  belong  to  the  purchas- 
er. Black  V.  Homersham,  4  Bx.  D. 
24. 

[c]  Application  of  rale. — A  com- 
plaint is  demurrable  which  does  not 
allege  that  plaintiflT  waa  the  owner  of 
the  stock  at  the  time  the  dividends 
were  declared,  or  became  entitled  to 
them  by  a  subsequent  assignment. 
Tepfer  v.  Ideal  Oas,  etc.,  Co.,  68  Misc. 
396.  109  NYS  664. 

[d]  Vxessnt  tnuutfar  Imt  futaro 
paymiit.-  Where  coriKtrate  stock  is 
sold  to  be  paid  for  by  future  services, 
a  purchaser  Is  entitled  to  receive  the 
dividends  declared  thereon  after  the 
sale,  although  certificates  are  not 
transferred  to  a,  purchaser  until  his 
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or  in  part  prior  to  snch  transfer.** 

[i  1243]  c.  Pledgor  and  Pledgee.  Except 
where  the  contract  of  pledge  contams  an  express 
stipulation  which  precludes  the  pledgee  from  collect- 
ing dividends,"'  if  the  pledged  stock  is  delivered 
to  him  with  an  assignment  and  power  of  attorney 
in  blank  to  transfer  the  stock  on  the  htooks  of  the 
company,  he  has  the  right  to  collect  from  the  cor- 
poration the  dividends  which  accme  on  the  stock 
while  he  holds  it  in  pledge,'^  and  it  has  been  held 
that  it  is  not  only  the  ple^ee's  right,  but  also  his 
duty,  to  collect  such  dividends ;"  and  if  the  dividends 
are  collected  by  the  pledgor  he  receives  them  to  the 
pledgee's  use  and  is  answerable  for  them  to  the 
pledgee  in  a  suit  for  their  recovery."  The  corpora- 
tion is  liable  to  the  pledgee  for  such  dividends, 
although  the  pledge  has  not  been  entered  on  the  books 
of  the  corporation,  if  it  has  notice  of  the  pledge ;'' 
and  if,  either  from  the  registration  of  the  pledge  or 
otherwise,  it  has  notice  of  the  pledgee's  rights  and 
pays  the  dividends  to  the  pledgor,  without  the  pledg- 


ee's  consent,  it  is  liable  therefor  to  the  latter;^*  and 
the  corjKiration  cannot  exonerate  itself  from  the  lia- 
bility to  pay  the  dividends  to  the  pledgee,  by  setting 
up  a  by-law  providing  that  transfers  of  stock  must 
be  made  on  the  books  of  the  corporation,'^  or  by 
claiming  them  as  a  set-off  against  an  indebtedness, 
due  to  the  corporation  by  the  pledgor  prior  to  the ' 
transfer  in  pledge  i'"  but  it  is  not  liable  for  dividends 
paid  to  the  original  holder  before  notice  of  the 
pledge.'^  The  failure  of  the  pledgee  to  demand  from 
the  corporation  a  dividend  first  accruing  after  the 
pledge  is  not  a  waiver  of  his  right  to  a  second  divi- 
dend for  which  he  makes  a  demand  before  payment.'^ 
Accountability.  The  dividends,  however,  are  the 
property  of  the  pledgor  in  the  same  sense  that  the 
stock  belongs  to  him,*'  and  hence  such  dividends  as 
are  collected  by  the  pledgee  must  be  applied  by  him 
in  payment  or  reduction  of  the  debt  secured,***  and 
he  is  accountable  for  them  to  the  pledgor;*'  and 
where  stock  remains  in  his  hands  until  the  dividends 
received  are  more  than  enough  to  pay  the  debt,  the 


performance  of  services.  Hubbard  v. 
GeOTfse,  81  Vr.  Va.  6t8,  94  SB  974, 
I.RA191SC  83S. 

69.  Kan.  —  Rvan  v.  Leavenworth, 
etc.,  R.  Co.,  21  Kan.  365. 

N.  H. — March  v.  EUistern  R.  Co.,  48 
N.  H.  616. 

N.  T. — Jermaln  v.  Lake  Shore,  eta, 
R.  Co.,  91  N.  T.  488;  Boardman  v. 
lAke  Shore,  etc.,  R.  Co.,  84  N.  T. 
167,  178;  Tepfer  v.  Ideal  Gas,  etc., 
Co..  68  Misc.  896.  109  NTS  664;  Kane 
V.  Bloodgood.  7  Johns.  Ch.  90.  ll  AmD 
417  [aff  8  Cow.  860]. 

Pa. — Corgan  v.  Oeorfre  F.  Lee  Coal 
Co.,  818  Pa.  886,  67  A  tSS,  120  AmSR 
891.  11  AnnCas  888. 

Vt. — La  Fountain,  etc.,  Woolson  Co. 
v.  Brown,  91  Vt.  840.  101  A  86.  LRA 
1917P  651;  King  v.  FoUett.  S  Vt  886. 

See  recognizing  rule  Mann  v.  An- 
derson. 106  Oa.  818.  828.  32  SB  870; 
Missouri  Bapt.  Sanitarium  v.  McCune, 
112  Mo.  A.  832,  87  SW  98. 

"So  when  one  person  transfers 
stock  In  a  corporation  to  another,  the 
transfer  of  the  stock  carries  with  It, 
as  an  incident  to  its  ownership,  all 
dividends  thereafter  declared,  irre- 
spective of  when  such  dividends  may 
have  been  earned."  Mann  v.  Ander- 
son, supra. 

[a]  Slnatiatloiu— The  vendee,  and 
not  the  vendor,  of  guaranteed  cumu- 
lative stock  is  entitled  to  recover 
the  arrears  of  dividends  due  in  pre- 
vious years  during  which  the  stock 
was  held  by  the  vendor,  although  the 
arrearages  were  finally  paid  out  of 
net  earnings  which  had  accumulated 
during  the  years  the  vendor  owned 
the  stock  and  In  which  the  defaults 
In  payment  had  occurred.  Jermaln 
v.  LUce  Shore,  etc..  R.  Co.,  91  N.  T. 
483 

53.'  Guarantee  Co.  of  North  Amer* 
lea  V.  East  Rome  Town  Co..  96  Oa. 
511,  23  SE  508.  51  AmSR  160;  Qaty  v. 
Holllday,  8  Mo.  A.  118;  Fourth  Nat. 
Bank  v.  Manchester  Real  Est.,  etc., 
Co.,  77  N.  H.  481,  93  A  661. 

M.  tr.  S. — St.  Louis  Nat.  Bank  of 
Commerce  v.  New  York  Equitable 
Trust  Co..  227  Fed.  626,  142  CCA  158 
[rev  211  Fed.  688]. 

Ark.— Brady  v.  Irby,  101  Ark.  678, 
142  SW  724.  AnnCasl913E  1054. 

Cal. — Savings  Union  Bank.  etc..  Co. 
v.  Crowley.  176  Cal.  543,  169  P  67: 
McAulay  v.  Moody,  128  Cal.  202,  80 
P  778. 

Ga. — Merchants',  etc..  Bank  v.  Boyd 
Co..  143  Ga.  755.  85  SE  914;  Reld  v. 
Caldwell.  120  Ga.  718.  48  SK  191: 
Armour  v.  East  Rome  Town  Co.,  98 
Ga.  468,  26  SE  604;  Guarantee  Co.  of 
North  America  v.  East  Rome  Town 
Co.,  96  Ga.  611,  23  SE  503.  51  AmSR 
160. 

IlL — Falrbank  v.  Merchants'  Nat. 
Bank,  132  111.  120,  22  .NE  524  [rev 
30  111.  A.   28]. 


Md. — Gemmell  v.  Davis,  76  Md.  646, 
23  A  1032,  32  AmSR  412. 

Mass. — Union  Trust  Co.  v.  Hassel- 
tlne.  200  Mass.  414,  86  NE  777,  16 
AnnCas  123. 

Mo. — Oaty  v.  Holliday,  8  Mo.  A. 
118;  Merchants'  Nat.  Bank  v.  Rich- 
ards, 6  Mo.  A.  464  [afl  74  Mo.  77]. 

Nebr. — Farmers',  etc.,  Nat.  Bank  v. 
Mosher,  63  Nebr.  130.  88  NW  652,  68 
Nebr.  713.  94  NW  1003,  100  NW  133; 
Central  Nebraska  Nat.  Bank  v.  Wil- 
der,   32    Nebr.    464,    49   NW    869. 

N.  H. — Hunt  v.  Laconla,  etc.,  St  R. 
Co.,  68  N.  H.  661,  89  A  487;  Meredith 
Village  Sav.  Bank  v.  Marshall,  68  N. 
H.    417,   44   A  626. 

N.  T. — ^Brightson  v.  Claflln.  226  N. 
Y.  469,  122  NE,458  (rev  173  App.  Dlv. 
967  mem,  169  NYS  1102  mem];  Booth 
V  Consolidated  Fruit  Jar  Co.,  62  Misc. 
252,  114  NYS  1000. 

Or. — Steel  v.  Island  Mlllins  Co.,  47 
Or.  293,  83  P  783. 

Pa. — Boyd  v.  Conshohocken  Wor- 
sted Mills.  149  Pa.  363,  24  A  287. 

S.  C. — Maxwell  v.  Greenville  Nat. 
Bank,  70  S.  C.  682,  60  SB  195,  8 
AnnCas  723. 

Tex. — Fulton  v.  Denlson  Nat.  Bank, 
26  Tex.  Civ.  A.  115,  62  SW  84. 

Utah.  —  Barse  Llve-Stock  Co.  v. 
Range  Valley  Cattle  Co.,  16  Utah  69. 
50  P  630. 

[a]  JLa  Mraiast  mbse^nant  pladf  •• 
of  part  of  stock. — Where  P  purchased 
In  the  Interest  of  A  and  his  associates 
the  entire  capital  stock  of  a  corpora- 
tion, and  held  it,  together  with  new 
stock  Issued,  as  security  for  the  notes 
of  the  associates,  and  a  part  of  the 
new  stock  was  placed  In  trust  for  the 
benefit  of  the  associates,  who,  with 
P.  constituted  all  the  active  stock- 
holders, the  trust  agreement  provid- 
ing that  the  net  earnings  of  the  cor- 
poration should  be  applied  to  the  pay- 
ment of  the  note,  P  was  entitled  to 
dividends  declared  as  against  a 
pledgee  of  a  portion  of  the  trust 
stock.  Farquhar  v.  Canada-Atlantic, 
etc.,  SS.  Co.,  212  Mass.  278,  98  NE 
1036. 

66.     Gaty  v.  Holllday.  8  Mo.  A.  118. 

66.  St.  Louis  Nat.  Bank  of  Com- 
merce v.  New  York  Ekiultable  Trust 
Co.,  227  Fed.  526,  142  CCA  158  [rev  211 
Fed.  688];  Qaty  v.  Holliday,  8  Mo.  A. 
118;  Meredith  Village  Sav.  Bank  v. 
Marshall.   68  N.  H.   417.    44  A  526. 

67.  Merchants',  etc..  Bank  v.  Boyd 
Co.,  143  Ga.  755.  85  SE  914;  Guarantee 
Co.  of  North  America  v.  East  Rome 
Town  Co..  96  Ga.  511.  23  SE  503.  51 
AmSR  150;  Gaty  v.  Holllday,  8  Mo. 
A.  118;  Merchants'  Nat.  Bank  v. 
Blchards.  6  Mo.  A.  464  [aft  74  Mo. 
77];  Central  Nebraska  Nat.  Bank  v. 
Wilder,  32  Nebr.  464.  49  NW  369; 
Fourth  Nat.  Bank  v.  Manchester  Real 
Est.,  etc.,  Co.,  77  N.  H.  481,  93  A  661. 
And   see  cases  supra  note  54. 

68.  Md. — Gemmell  v.  Davis,  76  Md. 


646,  23  A  1032.  82  AmSR  412. 

Nebr. — Central  Nebraska  Nat.  Bank 
V.  Wilder,  32   Nebr.   454,  49  NW  369. 

N.  H. — Hunt  V.  Laconia,  etc.,  R. 
Co.,  68  N.  H.  661,  89  A  437. 

Pa. — Boyd  v.  Conshohocken  Wor- 
sted Mills,  149  Pa.  363,  24  A  287. 

W.  Va. — Donnally  v.  Heamdon,  41 
W.  Va.  619,  23  SE  646. 

[a]  SiUBelanoy  of  BotIe«y — (1) 
Notice  of  the  pledge  must  be  received 
by  the  corporation  In  the  usual  course 
ox  business.  Donnally  v.  Heamdon, 
41  W.  Va.  619.  23  SB  »46.  (2)  Where 
it  appears  in  the  proceedings  in  an 
action  to  which  a  corporation  is  a 
party  that  a  stockholder  had  assigned 
his  stock  to  a  certain  person,  and 
such  fact  is  made  a  part  of  the  rec- 
ord, the  corporation  Is  chargeable 
with  notice  of  the  assignment,  and  of 
the  right  of  such  person  to  claim  divi- 
dends subsequently  declared.  Gem- 
mell V. 'Davis,  76  Md.  646,  23  A  1032, 
82  AmSR  412.  (3)  Where  the  presi- 
dent of  a  corporation  pledged  hla 
stock  to  plaintiff  bank  In  his  Indi- 
vidual capacity,  the  corporation  is 
not  chargeable  with  knowledge  of  the 
transaction,  so  as  to  lose  its  statutory 
right  to  pay  dividends  to  him,  the 
stockholder  of  record.  Fourth  Nat 
Bank  v.  Manchester  Real  Bst.  etc, 
Co.,  77  N.  H.  481,  96  A  661.        / 

69.  Central  Nebraska  Nat  Bank  v. 
Wilder,  88  Nebr.  464,  49  NW  869. 

60.  Gemmell  v.  Davis,  75  Md.  646, 
28  A  1032,  82  AmSR  412. 

61.  Merchants',  etc..  Bank  t.  Boyd 
Co.  143  Ga.  765,  85  SE  914;  Fourth 
Nat.  Bank  v.  Manchester  Real  Est 
etc..  Cq^  77  N.  H.  481.  93  A  661. 

ea.  Fourth  Nat  Bank  v.  Man- 
chester Real  Est,  etc.  Co.,  77  N.  B. 
481.  93  A  661. 

63.  See  supra  (  1118. 

64.  Cal. — Savings  Union  Bank, 
etc..  Co.  v.  Crowley., 176  Cal.  543.  1S9 
P  67;  Smith  v.  49  &  56  Quarts  Min. 
Co..  14  Cal.  242. 

Ga. — Reld  v.  Caldwell.  120  Ga.  718, 
48  SB  191. 

Mo.— Gaty  V.  Holllday,  8  Mo.  A. 
118. 

N.  T. — Brlghtson  v.  Claflin,  225  N. 
T.  469.  122  NE  458  [rev  173  App. 
Dlv.   967    mem.   169   NYS  1102  mem]. 

S.  C. — Haselden  v.  Hamer.  97  S.  C. 
178.  81  SB  424. 

66.  Cal.— Smith  v.  49  ft  56  Quarts 
Mm.  Co..  14  Cal.  242. 

Md. — ^Bank  of  Commerce  ▼.  Dal- 
rymple.  16  Md.  17. 

Mo.— Oaty  v.  Holliday,  8  Mo.  A. 
118.  , 

N.  T. — Booth  V.  Consolidated  Fnilt 
Jar  Co..  62  Misc.   252,  114  NYS  1000. 

S.  C. — Maxwell  v.  Greenville  Nat 
Bank.  70  S.  C.  532,  50  SB  195,  3  Ann 
Cas    723 

Duty  of  pledgee  to  »ooowrt  for  !s- 
come  or  proflta  gensnlly  see  Pledges 
[31  Cyc  825]. 


for  later  oaaes,  developments  and  ehaares  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pled^r  is  entitled  to  a  retransf  er  and  delivery  of  the 
stock.**  But  the  fact  that  the  pledgee  fails  to  collect 
the  dividend  does  not  cast  upon  him  the  duty  of  cred- 
iting it  upon  the  debt  secured.*'  An  assignee  of  the 
pledgee  is  not  liable  to  the  pledgor  for  the  dividends 
eollected  by  the  pledgee  after  the  assignment.** 

After  payment  of  debt  secured.  Since  the 
pledgee's  lien  is  extinguished  by  the  payment  of  the 
debt  secured,**  after  such  payment  he  has  no  right  to 
dividends  which  have  previously  accrued."  But  it 
has  been  held  that  a  dividend  which  accrued  during 
the  continuance  of  the  pledge  may  be  recovered  by 
the  pledgee  from  the  corporation,  even  though,  after 
accrual  of  the  dividend  and  before  suit,  he  is  fully 
paid,'^  unless  the  dividend  has  already  been  paid 
over  to  the  pledgor.'^  The  fact,  however,  that  the 
pledgee  receives  a  part  payment  of  the  debt,  surren- 
ders a  note  evidencing  it  and  accepts  a  new  note  for 
the  balance  is  not  such  an  extinguishment  of  his  lien 
as  will  preclude  him  from  collecting  dividends,  so 
long  as  he  retains  the  stock  as  collateral.'* 

Prior  dividends.  The  pledgee  is  not  entitled  to  a 
dividend  which  was  declared  on  the  stock  prior  to 
the  time  of  his  pledge.'* 

Bights  and  liabilities  of  third  persons.  Where 
dividends  to  which  the  pledgee  is  entitled  are  paid 
to  a  third  person  with  knowledge  of  the  pledge,  they 
are  void  as  a  fraud  on  the  rights  of  the  pledgee,'" 
and  if   a  third  person  with  such  knowledge  collects 


the  dividend,  the  pledgee  may  recover  it  on  a  count 
for  money  had  and  received,'*  but  in  such  a  suit 
defendant  is  entitled  to  credit  for  the  amount  of 
interest  and  partial  payment  thereafter  paid  by  him 
on  the  debt  secured."  A  subsequent  assignment  by 
the  pledgor  of  future  dividends  does  not  give  his 
assignee  priority  over  the  pledgee  for  dividends 
subsequently  accruing  after  demand  made  by  the 
pledgee  upon  the  corporation,'*  unless  the  pledgee 
has  estopped  himself  to  assert  his  right  as  by  assent- 
ing to  the  payment  of  a  prior  dividend  to  such 
assignee.'* 

[i  1244]  d.  Testator's  Execntor  and  Specific 
Legatee.  A  specific  bequest  of  shares  of  stock 
entitles  the  legatee  to  all  the  dividends  declared  after 
the  testator's  death,*°  and  this  is  so,  although  such 
dividends  were  earned  prior  to  such  time,*"-  but  he 
is  not  entitled,  unless  by  express  provision  in  the 
will,  to  dividends  declared  before  the  testator's 
death.*'  And  the  fact  that  the  dividend  is  payable 
at  a  later  date  is  immaterial.** 
'  [$  1245]  e.  Life  Tenant  and  Remainderman 
npon  Death  of  Life  Tenant.  Unless  a  different 
intention  appears  from  the  creating  instrument,  the 
general  rule  is  that,  when  the  owner  of  a  life  estate 
in  shares  of  stock  of  a  corp>oration  dies  before  the 
date  on  which  a  dividend  is  declared,  the  dividend 
is  not  appmrtionable  but  belongs  entirely  to  the 
corpus  of  the  trust  fund.**    The  rule  is  the  same, 


66.  Smith  T.  49  &  69  Quartz  Min. 
Co..  14  Cal.  242. 

67.  UcAulay  V.  Moody,  128  CaL 
202,  60  P  778. 

68.  Maxwell  v.  Greenville  Nat. 
Bank,  70  S.  a  6S2,  60  SB  196,  3 
AnnCas  723. 

6».    See  supra  I  1112.  ' 

70.  Cross  V.  Bureka  Iiake,  etc.. 
Canal  Co..  73  Cal.  302,  14  P  885,  2 
AmSR  808;  Falrbank  v.  Merchants' 
Nat.  Bank,  132  111.  120,  22  NB  624 
[rev  30  III.  A.  28]. 

[a]  Bala  applMU— Where,  upon 
renewal  of  a  note  secured  by  the 
pledge,  the  old  note  and  contract  of 
pledge  arc  returned,  and  a  new  con- 
tract of  pledge  given,  the  pledgee  en- 
tering the  transaction  on  Its  books  as 
it  the  old  note  had  beeti  paid  and  a 
new  loan  made,  the  original  contract 
of  pledge  Is  extinguished,  and  the 
pledgee  acquires  no  title  to  dividends 
accruing  before  the  renewal  of  the 
note.  Falrbank  v.  Merchants'  Nat. 
Bank,  132  111.  120,  22  NE  624  (rev 
30   111.  A.  28]. 

71.  Armour  v.  East  Rome  Town 
Co..  98  Ga.  468,  26  SB  604. 

7S.  Armour  v.  EUist  Rome  Town 
Co..  98  Ga.  468,  26  SE  504. 

73.  Boyd  v.  Conshohocken  Wor- 
sted Mills,  149  Pa.  363,  24  A  287. 

74.  Falrbank  v.  Mewihants"  Nat. 
Bank,  132  111.  120,  22  NE  524  [rev 
30  111.  A.  28].  But  see  Feckhelmer  v. 
National  Exch.  Bank,  79  Va.  80  (hold- 
ing that,  where  the  owner  of  shares 
of  stock  In  a  bank  assigns  them  to- 
gether with  all  his  other  property  to 
a  trustee  to  secure  his  debts,  the 
trustee  Is  entitled  to  have  transferred 
to  him  for  the  purpose  of  the  trust 
not  only  the  shares,  but  all  dividends 
that  may  be  due  on  them). 

75.  Brady  v.  Irby,  101  Ark.  678, 
142  SW  724,  AnnCasl913B  1054  (to 
pledgor's  wife). 

78.  St.  IjOuIs  Nat.  Bank  of  Com- 
merce T.  New  York  Equitable  Trust 
Co.,  227  Fed.  526,  142  CCA  158  [rev 
211  Fed.  688]. 

77.  St.  Louis  Nat.  Bank  of  Com- 
merce V.  Equitable  Trust  Co.,  227 
Fed.  626,  142  CCA  158  [rev  211  Fed. 
688]. 

78.  Fourth  Nat.  Bank  v.  Man- 
chester Real  Est,  etc.,  Co..  77  N.  H. 
481.  93  A  661. 

79.  Fourth  Nat.  Bank  v.  Man- 
chester Real  Est.,  etc,  Co.,  77  M.  H. 
481,  93  A  S61. 

'SB.    Garden  v.  James.  86  Mias,  719, 
[14  C.  J.-52] 


39  S  18,  1  LRANS  461;  In  re  Kemo- 
chan,  104  N.  T.  618,  11  NE  149;  In 
re  Kane,  64  App.  Dlv.  566,  72  NTS 
333:  Brundage  v.  Brundage,  65  Barb. 
397,  1  Thomps.  &  C.  82  [aft  60  N.  T. 
544];  Browne  v.  Collins,  L.  R.  12 
Eki.  686;  Ibbotson  v.  Elam,  L.  R.  1  Bq. 
188;  Jacques  v.  Chambers,  2  Coll. 
436,  33  EneCh  435,  63  Reprint  803; 
Wright  V.  ^^arren,  4  De  G.  &  Sm. 
367,  64  Reprint  872.  See  recognizing 
rule  Phelps  v.  Farmers',  etc..  Bank, 
26  Conn.  269;  McLaran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  A.  40,  47,  93 
SW  819;  Missouri  Baptist  Sanitarium 
v.  McCune,  112  Mo.  A.  332.  87  SW  93. 

"A  specific  legatee  of  corporate 
shares  Is  entitled  to  all  dividends 
which  are  declared  after  the  death  of 
the  testator."  McLaran  v.  Crescent 
Planing  Mill  Co.,  supra. 

81.  Gordon  v.  James,  86  Miss.  719, 
39  S  18,  1  LRANS  461;  In  re  Ker- 
nochan,  104  N.  T.  618,  11  NE  149. 
See  Missouri  Baptist  Sanitarium  v. 
McCune,  112  Mo.  A.  332,  87  SW  93 
(where  the  rule  is  recognised). 

S3.  In  re  Kemochan,  104  N.  T. 
618,  11  NE  149;  In  re  Kane,  64  App. 
Dlv.  566,  72  NYS  333;  Brundage  v. 
Brundage,  66  Barb.  397,  1  Thomps.  & 
C.  82  [aff  60  N.  Y.  544];  In  re  Leavltt, 
86  Misc.  609,  148  NYS  758;  Cogswell 
V.  Cogswell,  2  Edw.  (N.  Y.)  231; 
In  re  Wilson,  85  Or.  604,  167  P  580; 
De  Qendre  v.  Kent,  L.  R.  4  Eq.  283; 
Lock  v.  Venables,  27  Beav.  698,  64 
Reprint  237.  Bee  recognizing  rule 
Wheeler  v.  Northwestern  Sleigh  Co., 
39  Fed.  347;  McLaran  v.  Crescent 
Planing  Mill  Co.,  117  Mo.  A.  40,  47, 
93   SvW   819. 

"A  legatee  of  shares  takes  the 
stock  as  It  was  at  the  time  of  the 
testator's  death.  All  dividends  de- 
clared previous  to  that  event  go  to 
the  administrator."  McLaran  v. 
Crescent  Planing  Mill  Co.,  supra. 

83.  In  re  Kernochan,  104  N.  Y. 
618.  11  NE  149;  De  Gendre  v.  Kent. 
L.  R.  4  Fq.  283:  Lock  v.  Venables,  27 
Beav.  598.  54  Reprint  237.  But  see 
Cllve  V.  Cllve,  Kay  600,  69  Reprint 
255  (where  a  different  conclusion  was 
reached  based  upon  peculiar  provi- 
sions of  the  company  deed  of  settle- 
ment). 

[a]  ninstratloaa. — (1)  A  dividend 
upon  shares  held  by  a  testatrix  de- 
clared In  June,  1865,  payable  on  Jan. 
15,  1866.  does,  not  pass  under  a  be- 
quest of  the  annual  Income  of  the 
residuary  personal  estate  where   the 


testatrix'  death  occurred  Dec.  31, 
1865,  but  such  dividend  goes  to  form 
a  part  of  the  corpus  of  such  residuary 
estate.  De  Gendre  v.  Kent,  L.  R.  4 
Bq.  283.  (2)  Where  a  tesUtrix  be- 
queathed shares  In  trust  to  pay 
yearly  "dividends.  Interest,  and  pro- 
ceeds" to  A  B  for  life,  with  remainder 
over,  and  died  on  May  29,  but  three 
days  previously  the  company  declared 
a  large  bonus  on  the  shares  payable 
on  the  10th  of  June,  it  was  held  that 
the  bonus  did  not  pass  by  the  bequest. 
Lock  V.  Venables,  27  Beav.  598,  64 
Reprint  237. 

84.  Ala. — Thompson  v.  Hudgins. 
116  Ala.  93.  22  S  632. 

Ga. — Mann  v.  Anderson,  106  Oa. 
818.   32   SK  870. 

Ky.— Chlnn  v.  Courtney,  14  KyL 
422. 

Md.  —  Northern  Cent.  Dividend 
Cases,  126  Md.  16,  94  A  338. 

Mass. — Granger  v.  Bassett,  98 
Mass.  462;  In  re  Foote,  22  Pick.  299. 

N.  Y. — In  re  Kane,  64  App.  Dlv. 
666,   72   NYS   333. 

Pa. — Crosman's  Est.,  14  Pa.  Dist. 
40.  But  see  Simpson's  Est.,  23  Pa. 
Dist.  27  (where^lt  was  held  that  ex- 
traordinary dividends  made  out  of 
earnings  accumulated  during  the  life 
tenancy,  but  declared  subsequent 
thereto,  belong  to  the  personal  rep- 
resentative of  the  life  tenant). 

Wis. — In  re  Barron,  163  Wis.  276, 
166  NW  1087. 

"Where  the  owner  of  a  life-estate 
In  shares  of  stock  of  a  corporation 
dies  between  dividend  days,  the  gen- 
eral rule  is  that  the  dividend  de- 
clared next  after  his  death  Is  not 
apportlonable,  but  belongs  entirely 
to  the  corpus  of  the  trust  fund,  and ' 
so  goes  to  the  remainderman  or  the 
reversioner."  Mann  v.  Anderson,  l06 
Ga.  818,  820,  32  SE  870. 

[a]  Season  for  the  ml*, — "The 
moment  the  title  to  the  stock  Is 
vested  In  the  new  owner,  the  latter 
acquires  all  the  rights  which  apper- 
tain tc  the  ownership  of  the  stock, 
one  of  which  is  the  right  to  receive 
all  subsequently  declared  dividends." 
Mann  v.  Anderson,  106  Ga.  818,  834, 
32  SB  870. 

[b]  niuatration.  —  Where  a  life 
tenant  of  shares  of  stock  died  on 
Nov.  20,  1896,  and  the  corporation  de- 
clared a.  semiannual  dividend  on  Jan. 
1.  1897,  from  its  earnings  for  the 
previous  six  months,  the  dividends 
go  to  the.  life  ti 
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although  the  fund  available  to  the  corporation  from 
which  to  declare  and  pay  a  Sividend  to  its  stock- 
holders never  varies  from  one  dividend  d&y  to 
another.""  But  where  'the  life  tenant  dies  subse- 
quent to  the  date  on  which  the  dividend  was 
declared,  the  dividend  belongs  to  his  estate,"  and 
thia  is  true,  although  the  dividend  is  payable  sub- 
sequent to  his  death."^  But  it  has  been  held  that, 
where  there  was  a  beqnest  of  the  income  of  stock 
to  the  testator's  widow  for  life,  for  her  own  support 
and  the  education  of  her  children,  a  dividend 
declared  after  the  death  of  the  widow  for  a  period 
which  expired  during  her  life  belonged  to  her 
estate;"'   and  in  another  case,  where  a  dividend  on 

executrix  of  the  life   tenant.     Mann 
V.  Anderson,  106  Oa.  818,  32  SES  870. 
[cl     ITBder    m,    V«w    ToTk   stetnt* 

EirovldlnB   for   the   apportionment  of 


"annuities,  dividends,  and  other  pay- 
Dibnts  of  every  description,  made 
payable  or  becoming  due  at  fixed 
periods"  the  executor  of  a  life  ten- 
ant who  had  died  between  dividend 
days  was  not  entitled  to  a  proportion- 
ate share  of  the  dividend,  notwlth- 
Ktandtngr  the  corporation  endeavored 
to  pay  dividends  at  fixed  Intervals, 
for  the  reason  that  the  amount  of 
the  dividends  was  dependent  on  the 
eamines  made,  and  the  executive 
committee  of  the  board  was  Invested 
with  discretionary  authority  with 
reference  to  the  amount  thereof.  In 
re  Kane,  64  App.  Div.  66«,  669,  72 
NTS  338. 

[d]  Vadar  a  Vaantohnsstts  stat- 
ute which  provided  that  Income  of 
property  given  under  a  will  until 
the  happening  of  a  contingent  event 
should  be  apportioned  upon  the  hap- 
pening of  such  event  at  any  time 
before  the  end  of  a  year  from  the 
time  when  the  whole  of  the  annual 
amount  for  -the  preceding  year  has 
become  due,  the  dividend  declared 
after  the  death  of  a  life  tenant,  for 
a  period  which  Included  the  date  of 
his  death,  was  held  not  to  be  appor- 
tlonable  between  his  estate  and  the 
remainderman.  Qranger  v.  Bassett, 
98   Mass.   462. 

[e]  Statute  PzovUlatr  for  appor- 
ttonmMit.  In  sTn  gland  the  common- 
law  rule  Is  changed  and  apportion- 
ment is  enjoined  Dy  statute.  In  re 
Oppenheimer,  [1907]  1  C3i.  399;  Hart- 
ley V.  Allen,  4  Jur.  N.  S.  600;  In  re 
Maxwell,  1  Hem.  &  M.  610.  71  Re- 
print 267, 

Incom*  uid  eorpwi  (MiMally  see  In- 
fra IS  1256-1263. 

85.  Mann  v.  Anderson,  106  Oa. 
818,  St  BE  870. 

86.  Northern  Cent  Dividend 
Cases,    126   Md.  16,   94  A  338. 

87.  Northern  Cent.  Dividend 
Cases,  126   Md.   16,  94  A  388. 

88.  Johnson  v.  Brldgewater  Iron 
Mfg.  Co.,  14  Gray  (Mass.)  274. 

89.  Kx  p.  Rutledge,  6  S.  C.  Eq.  66, 
14    AmD   696. 

90.  U.  S. — Wheeler  v.  Northwest- 
ern Sleigh  Co.,  39  Fed."  347;  Brent  v. 
"Washington  Bank,  4  F.  Cas.  No.  1.834, 
2  Cranch.  C.  C.  517  [aflT  10  Pet.  596,  9 
li.  ed.  547];  Keppel  v.  Petersburg  R. 
Co.,  14  F.  Cas.  No.  7,722,  Chase  167. 

Ala. — Gulf  Coal,  etc.,  Co.  v.  Mus- 
grove,  195  Ala.  219,  70  S  179. 

Ark. — Southwestern  Arkansas,  etc., 
R.  Co.  V.  Martin,  67  Ark.  366,  21  SW 
465. 

Cal. — Harris  v.  San  Francisco 
Sugar  Refining  Co.,  41  Cat.  393:  Cates 
V.  Consolidated  Realty  Co.,  26  Cal. 
A.  531,  144  P  301. 

Conn. — Beers  v.  Bridgeport  Spring 
Co.,  42  Conn.  17;  Stoddard  v. 
Shntucket  Foundry  Co.,  34  Conn.  542. 

111. — Hall  v.  Rose  Hill,  etc^  Road 
Co.,  70  111.  673;  Pease  v.  Chicago 
Crayon  Co.,  170  111.  A.  284. 

Iowa. — Redhead  v.  Iowa  Nat.  Bank, 
127  Iowa  672,  103  NW  796. 

La. — ^Armant  v.  New  Orleans,  etc., 
R.  Co.,  41  La.  Ann.  1020,  7  S  36; 
De  St.  Romes  v.  Levee  Steam  Cotton 
Press,    20    La.   Ann.    381. 


stock  was  to  be  paid  semiannually  to  a  person  for 
life,  and  the  life  tenant  died  before  a  semiannual 
dividend  was  declared,  it  was  held  that  the  dividend 
should  be  apportioned  and  the  amount  accmed  at  the 
death  of  the  life  tenant  should  go  to  his  personal 
representatives.** 

[f  1246]  E.  Bemedies  of  Stockholders— 1. 
Actions  to  Becover  Dividends  Declared — ^a.  In  <3en- 
eraL  When  a  dividend  has  been  properly  declared, 
and  has  become  payable,  a  stockholder  to  whom  the 
corporation,  upon  demand,  has  refused  to  pay  his 
share,  may  maintain  an  action  at  law  against  it  for 
the  amount  due;'"  a  stockholder  may  also  maintain 
an  action  in  equity  to  recover  a  dividend,  where  the 

Musgrove,  19S  Ala.  219,  70  S  179. 

[d]  Vlalntlff  n**d  not  &•▼•  oar- 
tlfloat*  of  Btook.— An  action  lies  by 
a  stockholder  agralnst  the  corporation 
for  the  dividends  on  his  shares,  al- 
though he  may  not  have  a  certificate 
of  stock.  Bills  V.  Essex  Merrimack 
Bridge.  2  Pick.  (Mass.)  243. 

Cej  Xltact  of  paadMiey  of  action 
for  conversion  of  sliarea.— One  claim- 
ing to  be  a  stockholder  In  a  corpora- 
tion, but  not  recognized  as  such  by 
the  corporation,  who  has  elected  to 
treat  the  refusal  of  the  corporartion  to 
recognize  him  as  a  stockholder  as  a 
conversion  of  his  shares,  and  has 
brought  an  action  against  It  for  such 
conversion,  cannot,  during  the  pend- 
ency of  such  action,  nor  can  his  as- 
signee, maintain  an  action  against  the 
corporation  to  recover  dividends  de- 
clared on  the  shares.  Hughes  v.  Ver- 
mont Copper  Mln.  Co.,  72  N.  T.  207. 

[f]     Aoceptanca    of    not*    of    pro- 
moter or  principal  ownar  of  corpora- 
tion In   payment  of  a  dividend  bars 
action  against  the  company  for  such 
oui,    o   ijiwvino  j."o-».   u^j»..">-»o  ..iojj    dividend.       Whisker     v.     Vera     Cru» 
Scott  V.  Georgia  Cent.  R.  etc.,  Co     52    Coffee  Co.,  96  Nebr.  119,  145  NW  264. 
Barb.  45;  Kane  v.  BloodgoodJ  7  Johns.         [g]     Vartlas. — (1)  Where  a  holder 


Mass. — Lee  v.  Fisk,  222  Mass.  418, 
109  NE  833;  Ware  v.  Merchants'  Nat. 
Bank,  161  Mass.  446,  24  NB  328;  Ellis 
V.  Essex  Merrimack  Bridge,  8  Pick. 
243;  Gray  v.  Portland  Bank,  S  Mass. 
364,  3  AmSR  166. 

Mo. — Hill  V.  Atoka  Coal,  etc.,  Co., 
21  SW  508;  McLaran  v.  Crescertt 
Planing  Mill  Co..  117  Mo.  A.  40,  93 
SW    819. 

N.  J. — Jackson  v.  Newark  Plank 
Road  Co.,  31  N.  J.  L.  277;  King  v. 
Paterson,  etc.,  R.  Co.,  29  N.  J.  L. 
82,  504;  Raynolds  v.  Diamond  Mills 
Paper  Co.,  69  N.  J.  Eq.  299,  60  A  941. 

N.  Y. — Godley  v.  Crandall,  etc., 
Co.,  212  N.  T.  121,  106  NE  818,  LRA 
1916D  632;  Robinson  v.  Berne  Nat. 
Bank,  95  N.  Y.  637;  Jones  v.  Terre 
Haute,  etc.,  R.  Co.,  57  N.  Y.  196;  Ehle 
v.  Chlttenango  Bank,  24  N.  Y.  548; 
Searles  v.  Gebble,  115  App.  Div.  778. 
101  NYS  199  taft  190  N.  Y.  533  mem. 
83  NE  1131  mem];  Roberts  v.  Rob- 
erts-Wlcks  Co.,  102  App.  Div.  118, 
92  NYS  387  [rev  on  other  grounds 
184  N.  Y.  267,  77  NE  13,  112  AmSR 
607,    3   LRANS  1034.   6  AnnCas  213]; 


Ch.  90,  11  AmD  417  [aff  8  Cow.  360] 

Oh. — Ohio  V.  Cleveland,  etc..  R.  Co.. 
6  Oh.  St.  489;  Larvill  v.  Burke.  19 
Oh.  Clr.~Ct.  606,  10  Oh.  Cir.  Dec.  J13. 

Pa. — Corgan  v.  George  P.  Lee  Coal 
Co.,  218  Pa.  386,  67  A  655,  120  AmSR 
891,  11  AnnCas  838;  West  Chester, 
etc.,  R.  Co.  V.  Jackson,  77  Pa.  321; 
Wilson  V.  Montgomery  County  Bank, 
29  Pa.  637;  Philadelphia,  etc.,  R.  Co. 
V.  Cowell,  28  Pa.  329,  70  AmD  128. 

Tex. — Bryan  v.  Sturgis  Nat.  Bank, 
40  Tex.  Civ.  A.  307,  9»  SW  704. 

Vt. — Chaffee  v.  Rutland  R.  Co.,  66 
Vt.  110;  Williams  v.  FuUarton,  20  Vt 
346. 

Wash. — Qellermann  v.  Atlas  Foun- 
dry, etc.,  Co..  46  Wash.  114,  87  P  1059. 

[a]  Aotual  daalaration  of  dividend 
naca8saiT<— It  is  a  condition  prece- 
dent to  the  right  to  maintain  an  action 
to  recover  a  dividend  that  a  dividend 
has  been  actually  declared;  and  this 
role  applies  as  well  to  shares  on 
which  a  fixed  preferential  dividend 
Is  payable  as  to  ordinary  shares. 
Bond  V.  Barrow  Hcematite  Steel  Co., 
[1902]   1  Ch.  353. 

[b]  Sharaholdam  dlaerbnlnatad 
•ralnat  cannot  raoonv  affalnst  otban. 
— A  shareholder  whose  right  to  par- 
ticipate in  a  dividend  has  been  wrong- 
fully denied  cannot  maintain  an  ac- 
tion against  another  shareholder  who 
has  participated  therein.  He  cannot 
In  thla  way  follow  the  assets  of  the 
corporation  Into  the  hands  of  other 
shareholders  who  have  received  It  in 
the  form  of  dividends,  until  he  has 
established  his  right  as  a  creditor 
of  the  company  and  exercised  his  legal 
remedies  against  it.  Peckham  v.  Van 
Wagenen.  83  N.  Y.  40,  38  AmR  392. 

[cl  m^daad  witbhald  witboBt  an- 
thortty:  ramady.— Where  a  corpora- 
tion holds  dividends  due  a  stockhold- 
er to  secure  It  against  damages  for 
breach  of  covenant  i;elatlng  to  land 
sold  to  It  by  the  stockholder,  with- 
out his  consent  and  without  authori- 
zation by  contract  or  otherwise,  a 
suit  for  dividends  declared  is  the 
proper  remedy.    Gulf  Coal,  etc.,  Co.  v. 


of  preferred  stock  In  a  corporation,  on 
which  semiannual  dividends  were 
payable  absolutely,  transferred  the 
stock  by  assignment  on  the  back  of 
the  certificates,  no  action  can  be 
maintained  In  his  name  for  dividends 
subsequently  accrued,  although  the 
transfer  was  never  recorded.  Bates 
v.  Androscoggin,  etc,  R.  Co.,  49  Ma 
491.  (2)  Stockholders  are  not  neces- 
sary parties.  Prouty  v.  Michigan  So., 
etc.,  R.  Co.,  1  Hun  (N.  T.)  656,  4 
Thomps.  &  C.  230. 

[h]  Safanaas. — A  bank  cannot  set 
up  its  payment  of  an  Illegal  tax,  al- 
though made  under  duress  of  a 
threatened  levjo  as  a  defense  against 
the  demands  or  the  stockholders  for 
their  dividends.  Kimball  v.  Com 
Exch.  Nat  Bank,  1  lU.  A.  209.  (aff 
89  111.  611]. 

[1]  SaqniiitaB  of  ecmtUia*.  —  (1) 
A  person,  in  order  to  recover  dividends 
on  stock,  is  bound  to  show  that  he 
was  the  owner  of  the  stock  at  the 
time  the  dividends  accrued  (Dow  v. 
Gould,  etc..  Silver  Mln.  Co.,  31  CaL 
629;  Tepfer  v.  Ideal  Gas,  etc,  Co.,  68 
Misc.  396.  109  NYS  664),  (2)  or  that 
he  became  entitled  to  them  by  rea- 
son of  a  subsequent  assignment 
(Tepfer  v.  Ideal  Gas.  etc.,  Co.,  supra). 
(3)  He  must  also  show  that  he  has 
been  the  owner  at  all  times  since 
his  cause  of  action  accrued.  Bates  ▼. 
Androscoggin,  etc.,  R.  Co.,  49  Me. 
491.'  (4)  An  allegation  that  the  plain- 
tiff "Is  the  legal  holder  of  said  cer- 
tificates" is  not  a  distinct  averment 
that  he  Is,  and  has  been  at  all  times 
since  the  date  of  the  certificates, 
holder  of  the  stock  referred  to  In  the 
certificates.  Bates  v.  Androscoggin, 
etc.,  R.  Co.,  supra.  (6)  A  plaintiff 
cannot  rest  on  mere  possession,  or  on 
proof  of  special  property  in  the  stock 
that  falls  short  of  the  legal  title. 
Dow  V.  (3ould,  etc.,  Mln.  Co.,  31  QiL 
629.  (6)  There  must  be  an  aver- 
ment that  the  dividend  lias  been  de- 
clared. Southwestern,  etc.,  R.  Co.  v. 
Martin,  67  Ark.  SS6,  31  SW  466:  mil 
V.  Atoka  Coal,  etc,  Co.,  (Mo.)  31  SW 


For  latar  oaaaSidaralovmaBta  and  duuMTM  In  the  law  see  oumulativ*  Annotatlona,  sam*  title,  paare  and  irate  nvmber. 
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amAimt  of  the  dividend  has  been  s^regated  or  set 
apiurt  into  a  distinct  fund  for  its  payment,  and  the 
eoirporation  refuses  to  apply  it  to  the  purpose 
intended,"*^  or  where  the  [>ayment  of  the  dividend  is 
merely  ineident  to  some  other  equitable  relief 
sot^ht,**  or  where  a  complete  and  adequate  remedy 
is  f  or  any  reason  unobtainable  in  a  court  of  law.** 
And  in  at  least  one  case  it  was  said  without  qualifi- 
cation that  the  debt  created  by  the  declaration  of 
the  dividend  was  one  the  payment  of  which  a  stock- 
holder could  enforce  by  the  aid  of  the  court  of 
equity.*^  But,  in  another  case,  it  was  held  that  there 
was  an  improper  joinder  of  &n  action  at  law  and  an 
action  in  equity,  where  the  bill  contained  a  cause  of 
action  to  recover  the  amount  of  a  declared  dividend, 
for  which  the  plaintiff  had  a  full  and  complete  rem- 
edy at  law,  and  the  recovery  of  the  amount  due  was 
not  incident  to,  or  dependent  upon,  the  equitable 
relief  sought  in  the  other  cause  of  action  set  forth 
in  the  bill."  Where  a  remedy  at  law  is  selected,  the 
form  of  action  may  be  either  assumpsit"'  with  a 
count  for  money  had  and  received,"  or  with  the 
common  counts;**  or  the  action  may  be  on  the 
case,'®  or  an  action  of  debt.*  Mandamus  will  not 
lie  to  compel  the  payment  of  a  dividend  after  it  has 


508;  Scott  v.  Central  R.,  etc.,  Co.,  62 
Barb.  (N.  T.)  46.  (7)  And  such  an 
averment  Is  a  material  one  and  must 
be  proved.  Scott  v.  Georgia  Cent.  R., 
etc,  Co.,  supra.  (8)  But  where.  In 
an  action  to  recover  a  dividend  the 
complaint  avers  that  the  dividend 
waa  declared  at  the  annual  meeting 
of  the  company's  directors,  and  the 
answer  does  not  deny  that  It  was 
a  reeular  and  valid  meeting,  no  proof 
thereof  ia  necessary.  Southwestern, 
etc.,  R.  Co.  v.  Martin,  supra.  (9) 
But  an  averment  that  a  dividend  on 
the  stock  has  accrued,  that  it  be- 
came due  and  payable  at  a  specified 
place  on  a  certain  day,  and  that  It 
was  demanded  of  defendant  corpora- 
tion, and  paymeht  was  wronef  ully  re- 
fused, Is,  under  a  statute  requiring 
pleadings  to  be  "liberally  construed 
'With  a  view  to  substantial  Justice  be- 
tween the  parties,"  sufilcient  as  an 
allegation  that  a  dividend  had  b«en 
declared.  Hill  v.  Atoka  Coal,  etc., 
Co.,  supra.  (10)  Where  by  statute 
the  directors  may  be  empowered  to 
reserve  a  fund  as  working  capital, 
there  should  be  an  allegation  that  the 
accumulated  profits  are  greater  than 
the  sum  reserved  as  working  capi- 
tal. Trimble  v.  American  Sugar  Re- 
fining Co.,  61  N.  J.  Bq.  340,  4f  A  912. 

[j]  A  plea  of  aetloB  penUar  from 
-which  It  appears  that  the  two  ac- 
tions refer  to  the  same  subject  mat- 
ter is  sufllclent  without  a  direct  al- 
legation to  that  effect.  Grifflng  v.  A. 
A.  OrlfflnK  Iron  Co.,  61  N.  J.  Eq.  269, 
48  A  910. 

tk]  Incoiulateat  afltsmatlTe  d«- 
Sunt*,  Where  a  corporation  by  an- 
swer admits  that  plaintiff  was  the 
owner  of  certain  shares  on  its  books 
at  the  time  a  dividend  (was  declared, 
and  was  owner  of  the  dividend,  an 
affirmative  defense  that  the  dividends 
belong  to  the  corporation,  as  such 
stockholder's  pledgee,  is  inconsistent. 
McQlll  V.  Holmes,  23  Misc.  624,  EZ 
NTS  840. 

[11  BnzdMi  of  ptoof^— (1)  Where, 
m  an  action  to  recover  a  dividend  al- 
leged to  have  been  declared  by  the 
company  of  which  plaintiff  was  stock- 
bolder,  the  complaint  avers  that  the 
dividend  was  declared  at  the  annual 
meeting  of  the  company's  directors, 
and  the  answer  does  not  deny  that  it 
was  a  regular  or  valid  meeting,  no 
proof  thereof  is  necessary.  South- 
western, etc.,  R.  Co.  v.  Martin,  57  Ark. 
366,  21  SW  486.  (2)  One  showlnB 
prima  fade  that  he  is  the  owner  of 
stock  is  entitled  to  recover  dividends 
In  an  action  against  the  corporation, 
although  defendant  contends  that 
.  payment  of  dividends  should  be  post- 
poned until  a  dispute  as  to  the  own- 


ership of  the  stock  Is  determined, 
but  introduces  no  evidence  rebutting 
plaintiff's  prima  facie  showing.  Seed- 
ing V.  Bonner,  etc..  Iron  Co.,  36  Mo. 
A.  349. 

Cm]  SnlBclaBoy  of  evUlano*. — (1) 
Payment.  Chesapeake,  etc.,  Canal 
Co.  V.  U.  S.,  39  set  407.  (2)  A  recital 
in  an  assignment  of  corporate  stock 
that  it  was  subject  to  a  pledge  to 
the  corporation  is  not  sufnclent  to 
prove  the  pledge  as  a  defense  to  an 
action  by  the  stockholder  for  divi- 
dends. McGlU  V.  Holmes,  23  Misc. 
624.  62  NTS  840.  _    „ 

>I.  King  V.  Paterson,  eto..  R.  Co., 
29  N.  J.  L.  82  raff  29  N.  J.  U  604]. 
See  Searles  v.  Oebble,  116  App.  Div. 
778,  101  NTS  199  laS  190  nT  T.  533 
mem,  88  NB  1131  mem]  (where  the 
rule  is  recognized) ;  Leroy  v.  Globe 
Ins.  Co.,  2  EMw.   (N.  T.)  667. 

Ca]  Vaxtles.  —  Stockholders  from 
whom  dividends  are  withheld  must 
be  joined.  Dunphy  v.  Traveller  News- 
paper Assoc,  146  Mass.  496,  16  NE 
426. 

99.  Adams  v^  Protectlvia  '  Union 
Co.,  210  Mass.  172,  96  NB  74;  Snyder 
V.  Charleston,  etc.,  Bridge  Cto.,  66  W. 
Va.  1,  63  SB  616,  131  AmSR  947.  See 
Searles  v.  Gobble,  116  App.  Div.  778 


been  declared.' 

[i  1247]  b.  Action  by  Transferee.*  It  has 
been  held  that  a  transferee  of  shares  of  stock  cannot 
maintain  an  action  to  recover  dividend^  due  him  on 
the  stock,  unless  he  first  applies  to  the  corporation 
to  have  the  shares  transferred  to  him,  in  accordance 
with  the  by-laws  of  the  corporation,  on  its  books  ;^ 
but  a  transferee  who  has  made  such  application, 
may,  if  the  corporation  has  refused  to  make  such 
transfer,  maintain  an  action  for  the  dividend  due 
without  first  compelling  a  transfer  by  a  proceeding 
in  equity.*  And  where  a  corporation  has  refused  to 
transfer  on  its  books  shares  of  stock  assigned  by  a 
stockholder  to  a  third  party,  a  purchaser  from  such 
third  party  may  maintain  an  action  against  the 
corporation  to  recover  dividends  on  the  stock  with- 
out previous  demand  of  a  transfer  of  the  stock  to 
him  ;*  and  his  right  of  action  is  not  defeated  by  the 
fact  that  he  could  not,  in  equity,  compel  such  trans- 
fer.' 

[$  1248]    c.    Demand  NeiMSsary.    A  demand  is 

necessary  after  a  dividend  has  been  declared,  before 

an  action  can  be  brought  by  a  stockholder  aerainst  a 

corporation  to  recover  his  share.*  But  a  demand  is 

not  necessary  where  the  oorporati(m  has  refused  to 

N.  T. — In  re  Le  Blanc  14  .Hun  8 
raff  76  N.  T.  698];  Kane  v.  Blo&dgood, 
7  Johns.  Ch.  90,  11  AmD  417  [atC  8 


101  NTS  199  [a«  190 


'n^^.- 


633  mem..  Vt  110, 


83  NB  1131  mem]  (where  the  rule  Is 
recognized). 

83.  Ill, — Oatty  v.  Peoria  Law  Li- 
brary Assoc,  219  111.  516,  76  NB  707; 
Miller  V.  Doran,  151  111.  A.  627  faff 
245  111.  200,  91  NE  1039]  ;  Cook  County 
Brtck  Co.   V.  Kaehler.   83    111.   A.   448. 

Mo. — Ball  V.  Peper  Cotton  Press 
Co.,  141  Mo.  A.  26,  121  SW  798. 

Or.— Steel  v.  Island  Milling  Co.,  47 
Or.  293,  83  P  788. 

Va. — <3ordon  v.  Richmond,  etc.,  R. 
Co„  81  Va.  621. 

w.  Va. — Thlry  v.  Banner  Window 
Glass  Co.,  81  W.  Va.  39,  93  SB  958, 
LRA1918B  1048;  Snyder  v.  Charleston, 
etc..  Bridge  Co.,  66  W.  Va.  1,  63  SB 
616,    131    AmSR  947. 

94.  Beers  v.  Bridgeport  Spring  Co., 
42  Conn.  17. 

96.  Searles  v.  Gebbie,  116  App. 
Div.  778,  101  NTS  199  [aff  190  N.  T. 
633   mem,   83    NB  1131    mem]. 

9fl.  Ark.— Southwestern,  etc.,  R. 
Co.  V.  Martin,  67  Ark.  366,  21  SW  466. 

Oa. — Albany  Fertilizer,  etc,  Co.  v. 
Arnold,  103  Oa.  145,  29  SB  696. 

111.— Hall  V.  Rose  Hill,  etc^  Road 
Cto.,  70  111.  673;  Pease  v.  Chicago 
Crayon  Co.,  170   III.  A.  284. 

Mass. — Bills  V.  Bssex  Merrimack 
Bridge,  2  Pick.  243. 

Mo.— Hill  V.  Atoka  Coal,  etc,  06., 
21  SW  608. 

N.  J. — Jackson  v.  Newark  Plank 
Road  Co.,  81  N.  J.  L.  277, 


Where 


Cow.  3601 

Pa. — ^West  Chester,  etc,  R.  Co.  v. 
Jackson,   77  Pa.   321. 

Vt.— Chaffee  v.  Rutland  R.  Co.,  66 
Vt  110. 

napUsft  promise  snlBoleBt^— 
ere  a  distribution  of  dividends 
was  made,  but  the  corporate  officers 
omitted  to  declare  it  to  plaintiff's 
decedent,  it  waa  held  that,  Inasmuch 
as  a  parson  holding  stock  of  a  cor- 
poration as  owner  becomes  thereby 
entitled  to  a  proportionate  share  in 
the  profits  of  the  company,  there  is 
consequently  a  duty  imposed  by  law 
on  the  body  corporate  to  distribute 
all  dividends  which  from  time  to  time 
may  be  declared  ratably  on  all  its 
capital  stock;  and  from'  this  duty.  It 
is  said,  springs  an  implied  promise 
which,  when  broken,  will  sustain  an 
action  of  assumpsit.  Jackson  v. 
Newark  Plank  Road  Co.,  31  N.  J.  L. 
277. 

97.  Bills  V.  Bssex  Merrimack 
Bridge,  2  Pick.  (Mass.)  248;  King  y. 
Paterson,  etc.,  R  Co.,  29  N.  J.  L.  82 
[aff  29  N.  J.  L.  504J. 

98.  Cbaffee  v.  Rutland  R.  Co.,  66 


99,  Gray  v.  Portland  Bank,  8  Mass. 
864,  3  AmD  166. 

[a]  Wliere  the  declaration  la  la 
case  it  seems  proper  'that  it  should 
contain  a  count  of  Indebitatus  as- 
sumpsit. Gray  v.  Portland  Bank,  3 
Mass.  364,  3   AmD   166. 

1.  Gulf  Coal,  etc.,  Co.  v.  Musgrove, 
196  Ala.  219,  70  S  179. 

3.  Van  Norman  v.  Central  Car, 
etc.,  Co.,  41  Mich.  166,  49  NW  926. 

3.     See  generally  supra  |  1242. 

^  Sargent  v.  Essex  Marine  R. 
Corp.,  9  Pick.  (Mass.)  202. 

5.  Hill  V.  Atoka  Coal,  etc.,  Co., 
(Mo.)  21  SW  608. 

6.  Robinson  v.  New  Berne  Nat. 
Bank,  96  N.  T.  687. 

7.  Robinson  v.  New  Berne  Nat. 
Bank,  96  N.  T.  637. 

B.  U.  S.— Maeder  v.  Buffalo  Bill's 
Wild  West  Co.,  132  Fed.  880. 

Cal. — Ralston  v.  State  Bank,  112 
Cal.  208,  44  P  476. 

Iowa. — Redhead  v.  Iowa  Nat.  Bank, 
127  Iowa  B72,   103  NW  796. 

Ky. — Louisville  Bank  v.  Gray,  84 
Ky.  666.  2  SW  168.  See  Winchester, 
etc.,  Turnp.  Co.  v.  Wickllfle,  100  Ky. 
631,  38  SW  886,  66  AmSR  366  (recog- 
nising the  rule). 

^Me. — Hagar  v.  Union  Nat.  Bank,  68 
Me.  609. 

■Md. — State  V.  Baltimore,. '«ta,  ■  H. 
Co.,  6  Gill  86*.      .  '  ,., 

Mo.— HHI  V.  Atoka  Coal,  etc.,  dg. 


826     [14  C.J.I 


CORPORATIONS 


[§§  124»-1250 


Teoognize  plaintiff  as  a  atoekholder,^  or  has  refnsed 
to  pay  the  dividend  to  him.^" 

[$  1249]  .  d.  Interest.  A  stockholder  who  Sas 
demanded  payment  of  a  dividend  due  him,  and  has 
been  refused,  is  entitled  to  interest  on  the  amount 
due  him  from  the  time  the  demand  is  n^ade,^^  but  he 
is  not  entitled  to  interest  prior  to  the  time  of  making 
the  demand.'^  Nor  is  a<stockholder  in  a  bank  entitled 
to  interest  from  the  bank  on  dividends  declared  for 
a  period  during  which  the  bank  was  prevented  from 
paying  him  such  interest  by  attachments  of  his 
stock  in  suits  of  other  parties;^'  and  this  is  true, 
although  the  money  was,  during  such  time,  mingled 
by  the  bank  with  its  general  assets.^* 

[(  1250]  e.  Set-Off.  As  a  ^vidend  when 
declared  becomes  so  much  money  owing  by  the  cor- 


poration to  the  stockholder,^'  if  the  stockholder  is 
at  the  time  indebted  to  the  corporation,  the  latter 
may  apply  the  dividend  in  liquidation  of  the  debt." 
In  order  that  the  corporation  may  exercise  the  right 
of  set-off  against  the  claim  of  a  stockholder  for  divi- 
dends declared,  the  debt  owing  it  must  be  actually 
due.^^  A  eorptoratio'n  cannot  apply  dividends  due 
an  individual  stockholder  to  the  payment  of  a  debt 
owing  to  St  jointly  by  the  stockholders  and  another,^' 
or  a  debt  owing  from  a  partnership  of  which  the 
stockholder  is  a  member.^*  Where,  prior  to  the 
declaration  of  the  dividend,  there  has  been  a  transfer 
of  the  shares  of  stock  on  which  the  dividends  are 
claimed,  the  corporation  cannot  set  off  against  the 
transferee  a  debt  owing  to  it  from  the  transferor.*" 
When  a  stockholder  ^s  sued  by  a  corporation  for  a 


Ji  sw  508. 

N.  J. — ^Breslin  v.  Prles-Broslln  Co., 
10  N.  J.  L.  274,  S8  A  313;  Kins  v. 
Patorson,  etc.,  R.  Co.,  29  N.  J.  L.  604. 

N.  T. — Scott  V.  Geor^a  Cent  R., 
etc.,   Co.,   52   Barb.   46. 

[a]  BMison  for  mla. — "The  estab- 
liBbment  of  the  principle,  that  suits 
could  be  instituted  without  demand 
for  dividends,  declared  by  banking 
and  other  corporations,  would  greatly 
Impair  the  value  of  stock  held  therein, 
by  rendering  It  necessary  to  employ 
agents  to  hunt  up  the  stockholders, 
In  various  parts  of  the  State,  or  the 
Union,  In  order  to  prevent  a  multi- 

SUcity  of  suits,  or  on  a  failure  to 
o  this,  suits  of  consequence,  costs 
might  be  multiplied  to  an  alarming 
extent.  Such  a  doctrine  has,  cer- 
tainly, never  been  supposed  to  exist." 
State  v.  Baltimore,  etc.,  R.  Co.,  6 
Gill    (Md.)    863,    887. 

[b]  Wliat  does  aot  ooastltat*  » 
AnaaaiAt—A  letter  written  by  a  stock- 
holder of  a  coriraration  to  its  presi- 
dent, making  Inquiry  as  to  what  divi- 
dends hRve  been  declared  and  how 
made  payable,  does  not  constitute  a 
sutncient  demand,  and  the  fact  that 
the  stockholder  received  aft  untruth- 
ful reply  to  such  letter  does  not  re- 
lieve him  of  the  duty  to  make  a  legal 
demand  before  suit.  Scott  v.  Georgia 
Cent.  R.,  etc.,  Co.,  62  Barb.  (N.  T.) 
46. 

[c1  Sentoiid  Bead  not  ■pacMloally 
uention  ''dividends."— It  is  not  neces- 
sary that  the  demand  made  upon  a 
corporation  by  a  stockholder  for  divi- 
dends due  specifically  mention  'tllvi- 
dends,"  where  from  the  course  of 
dealings  between  the  stockholder  and 
the  corporation  It  is  plain  that  the 
demand  Is  for  dividends  and  not  for 
any  other  sura  due.  Brealln  T.  Pries-^ 
B/ealin  Co.,  70  N.  J.  L..  274,  58  A  313. 

[d]  Fleadlng'. — An  allegation  in  a 
complaint  for  the  recovery  of  divi- 
dends of  the  demand  upon  defendant, 
where  the  date  of  the  demand  is  not 
given,  may  be  presumed  to  have  been 
made  but  shortly  before  the  institu- 
tion of  the  suit.  Fobs  v.  People's  Gas 
ijight,  etc.,  Co.,  146  111.  A.  216  [atC 
241   111.  238,  89  I'TB  351]. 

8.  Robinson  v.  New  Berne  Nat. 
Bank,  95  N.  Y.  637. 

10.  Redhead  v.  Iowa  Nat.  Bank, 
127  Iowa   572,  108  NW  796. 

[a]  IUnstratioii^-"No  demand  is 
alleged  or  proven,  but  the  petition 
does  aver  that  the  bank  'refused  to 

Eay'the  said  dividend  to  plaintiff  or 
is  assignors.'     The  answer  does  not 
contain  a  general  denial,  and  nowhere 

Juts  in  issue  the  above  allegation, 
t  must  then  be  treated  as  true. 
.  This  refusal  obviated  the 
necessity  of  a  demand,  for  in  such 
a  case  it  would  be  an  idle  and  use- 
less ceremony."  Redhead  v.  Iowa 
Nat.  Bank,  127  Iowa  672,  674,  IDS  NW 
796. 

11.  Keppel  V.  Petersburg  R.  Co., 
14  P.  Cas.  No.  7,722,  Chase  167:  Gulf 
Coal,  etc..  Co.  v.  Musgrove,  196  Ala. 
219,70  S  179. 

[aj  Sividnids  wlthbeld  by  ta- 
Jnaetioii.— Where  a  corporation  has 
Men   restrained    by   injunction   from 


collecting  the  dividends  due  to  its 
stockholders,  and  the  injunction  is 
afterward  dissolved,  the  stockhold- 
ers may  recover  simple  interest 
thereon  from  the  time  the  dividends 
were  declared,  pending  the  injunc- 
tion, up  to  the  period  of  the  dissolu- 
tion thereof.  Heck  v.  Bulkley, 
(Tenn.)   1  SW  612. 

U.  Gulf  Coal,  etc.,  Co.  V.  Mus- 
grove, 196  Ala.  219,  70  S  179:  Cochran 
V.  McGee,  53  SW  519,  21  KyL  943; 
Louisville  Bank  v.  Gray,  84  Ky.  666, 
2  SW  168.  See  following  cases  to 
same  effect:  State  v.  Baltunore,  etc., 
R.  Co.,  6  Gill  (Md.)  S6S;  Boardmui 
V.  Ijake  Shore,  etc.,  R.  Co..  84  N.  T. 
167,  187. 

"under  ordinary  circumstances  in- 
terest is  not  recoverable  upon  divi- 
dends declared  without  a  previous 
demand  and  a  refusal  to  pay."  Board- 
man  v.  Liake  Shores  .etc.,  R.  •Co., 
supra. 

Stvidenda  on  pxefwred  atook  see 
supra  1  586. 

13.  Mustard  v.  Union  Nat  Bank, 
86  Me    177,  29  A  977. 

14.  Mustard  v.  Union  Nat  Bank, 
86  Me.  177,  29  A  977. 

IB.     See  supra  !  1238. 

18.  U.  S.— United  Cigarette  Mach. 
Co.  V.'  Winston  Cigarette  Mach.  Co., 
194  Fed.  947,  114  CCA  683:  Kx  p. 
Winsor,  SO  P.  Cas.  No.  17,884,  8 
Story  411. 

Ky. — Andrews  v.  Kentucky  Citi- 
zens* Building,  etc.,  Assoc,  70  SW 
409,    24    KyL   966. 

Me. — Hagar  v.  Union  Nat  Bank, 
63  Me.  509. 

Md. — Gemmell  v.  Davis,  75  Md.  546, 
23  A  1032,  32  AmSR  412. 

Mass.— Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  90,  19  AmD  306. 

N.  J. — King  V.  Paterson,  etc.,  R. 
Co.,  29  N.  J.  L.  604. 

N.  T. — ^Bates  v.  New  York  Ins.  Co., 
8   Johns.  Cas.   288. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Cowell,  28  Pa.  329,  70  AmD  128. 

Tex. — Texarkana  First  Nat.  Bank 
V.  De  Morse,   (Civ.  A.)  26  SW  417. 

W.  Va. — Donnally  v.  Hearndon,  41 
W.  Va.  519,  23   SB  646. 

Ont — Wilson  v.  B.  C.  Refining  Co., 
20  Ont  L.  418,  29  WestLR  473,  7  West 
Wkly   147. 

[a]  Pleadlnr. — Where  the  answer 
alleges  no  contract  or  equitable  right 
to  apply  dividends  to  payment  of 
loans  or  advances  made  to  the  stock- 
holder by  the  corporation,  and  pleads 
no  counterclaim,  the  fact  of  such 
applicaticn  cannot  be  proved  as  a 
defense  to  an  action  for  the  recovery 
of  such  dividends.  McOiU  v.  Holmes, 
23  Misc.  624,  52  NYS  840. 

17.  Bates  v.  New  York  Ins.  Co.,  3 
Johns.  Cas.  (N.  Y.)  238;  Texarkana 
First  Nat.  Bank  v.  De  Morse,  (Tex. 
Civ.   A.)28    SW    417. 

[a]  Where  a  stoekholOer  In  a 
liMilanf  corporation  has  Indorsed  the 
note*  of  a  fblrd  person  which  are 
held  by  the  bank,  the  bank  cannot 
exercise  a  right  of  set-off  in  respect 
to  these  notes  against  dividends  due 
by  it  to  the  stockholder,  where  the 
makers  of  the  notes  are  not  shown 
to  be  insolvent  or  beyond  the  Juris- 


diction of  the  court,  although  It  Is 
conceded  that  the  bank  might  under 
such  circumstances  deduct  the 
amount  of  the  notes,  the  makers  of 
which  are  insolvent  or  nonrbsldent 
without  a  previous  protest  or  notice 
of  action  to  recover  the  amount  of 
them.  Texarkana  First  Nat.  Bank  v. 
De  Morse,  (Tex.  Civ.  A.)  26  SW  417. 

18.  Rumney  v.  Detroit,  etc..  Cattle 
Co.,  129  Mich.  644,  89  NW  573. 

19.  American  Nat  Bank  ▼.  Nash- 

Xy'v*  .y*E2.*'0"''««  *tc-.  Co.,  (Tenn. 
Ch.)  86  SW  960. 

ao.  U.  S. — ^Brent  ▼.  Washington 
Bank,  4  P.  (3as.  No.  1,834,  2  Cranch 
C.  O.  617  [air  10  Pet  696,  9  L.  ed.  6471. 

Md.— Gemmell  v.  Davis,  76  Md.  546, 
28  A  1032,  32  AmSR  412. 

Mass. — Sargent  v.  Franklin  Ina. 
Co^  8  Pick.  90,  10  AmD  806. 

Pa. — ^Merchants'  Bank  ▼.  Shouse, 
102  Fa.  488. 

Tenn. — ^American  Nat.  Bank  v. 
Nashville  Warehouse,  etc.,  Co..  S6  SW 
960. 

[a]  Beason  for  mis, — "A  dividend 
declared  after  a  transfer  of  stock 
has  been  made  belongs  to  the  assignee 
and  not  to  the  assignor."  (3emmell  v. 
Davlg  76  Md.  646,  662,  28  A  1032,  32 

[b]  Whers  artlolss  of  laeorpora- 
tlon  trtve  tbs  eorporatlom  a  Uan  on 
the  dividends,  of  which  the  transferee 
may  have  notice,  the  right  of  the 
corporation  to  appropriate  the  dlvi- 
dends  to  the  payment  of  the  indebted- 
ness is  not  affected  by  a  transfer. 
Bates  V.  New  York  Ins.  Co.,  S  Johns. 
Cas.  (N.  Y.)  238. 

[c]  What  does  not  oonstltate  ao- 
tics. — The  charter  of  a  bank  provided 
for  a  directory  and  president,  and 
they  were  empowered  to  make  "all 
needful  o-ules,  by-laws,  and  regula- 
tions for  the  control  and  manage- 
ment of  the  business  and  affairs  of 
said  company,  its  property,  and  the 
mode 'and  manner  of  transferring  Its 
stock."  The  corporation  enacted  a 
by-law  that  "the  stock  of  the  com- 
pany shall  be  assignable  only  on  the 
books  of  the  company  .  .  .  and  no 
transfer  of  the  stock  of  the  asso- 
ciation shall  be  made  by  any  stock- 
holder who  shall  be  liable  to  the  com- 
pany for  any  sum  of  indebtedness 
.  .  .  and  certificates  of  stock  shall 
contain  upon  them  notice  of  this  pro- 
vision." Certificates  of  stock  were  is- 
sued to  C,  reciting  that  they  were 
"transferable  at  the  ofnce.  In  person 
or  by  attorney."  C  borrowed  money 
uiion  these  certificates  and  assigned 
them  to  P  as  collateral  security. 
When  she  presented  the  certificates 
and  demanded  a  transfer  it  was  re- 
fused by  the  bank  on  the  ground  that 
C  was  indebted  to  It  in  an  amount 
exceeding  the  value  of  the  stock  and 
the  dividends  due  thereon.  It ,  was 
held  that  P  did  not  have  constructive 
notice  by  the  charter  that  there 
would  be  any  by-law  preventing  a 
stockholder  indebted  to  the  bank  from 
disposing  of  his  stock,  but  only  tliat 
there  would  be  some  regulation  of 
the  "mode  and  manner"  of  the  trans- 
fer, and  she   had   the   right    to  pre- 


For  later  cases,  asrelopmsBts  and  ebaaf  as  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmber. 
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debt  due  from  him,  be  may  set  off  against  the  claim 
of  the  corporation  the  amount  of  any  declared  divi- 
dends- due  him  from  the  corporation,^^  or  he  may 
assert  a  counterclaim  therefor.'*  But  a  dividend 
must  in  fact  have  been  declared  in  order  that  a  stock- 
holder may  avail  himself  of  the  right  of  set-off,^' 
and  he  is  not  entitled  to  set  off  the  amount  of  the 
dividend  where  such  dividend  had  been  made  out  of 
capital."  , 

[$  1251]  f.  Limitation  of  Actions.^*  In  Eng- 
land the  nile  is  that,  when  a  dividend  is  declared, 
the  statute  of  limitations  begins  to  run  in  favor  of 
the  corporation  from  the  time  a  stockholder  is 
entitled  to  demand  and  receive  his  share.'*  The 
same  rule  has  been  adopted  in  some  jurisdictions  in 
this  country,^  although  it  is  there  recognized  that 


no  action  oonid  be  maintained  for  the  recovery  of 
a  declared  dividend  until  there  has  been  a  demand 
therefor  by  the  stockholder  and  a  refusal  to  pay  on 
the  part  of  the  corporation.'*  However,  in  other 
jurisdictions  it  has  been  held  that  the  statute  of 
limitations  does  not  begin  to  run  until  a  stockholder 
has  made  a  demand  on  the  corporation  for  his  share 
and  has  been  refused."  As  in  other  cases  where  the 
statute  of  limitations  begins  to  run  from  the  date  of 
demand  and  refusal,'"  if  the  stockholder  has  notice 
that  his  right  to  dividends  would  not  bo  recognized 
upon  demand,  the  statute  begins  to  run  from  the  time 
of  such  notice,'^  or  from  the  time  the  stockholder, 
by  the  exercise  of  ordinary  intelligence  and  prudence, 
would  have  become  aware  of  the  hostile  denial  by  the 
corporation  of  his  right.''  The  general  rule  is  that, 


sume  that  such  regulation  waa  an- 
nounced in  the  certificate  In  the 
words  "transferable  at  office,  In  per- 
son or  by  attorney,"  and  was  not 
bound  to  Inquire  further,  and  being 
in  innocent  purchaser  for  value  with- 
out notice  of  the  bank's  Hen  on  the 
stock,  if  It  had  any,  was  not,  to  the 
extent  of  her  loan,  affected  thereby. 
Holly  Springs  Bank  v.  Plnson,  68 
Hiss.  421,  433,  38  AmR  330.  See  gen- 
erally supra  i  1196. 

SI.  Whlttlngton  v.  Farmers'  Bank, 
6  Harr.  &  J.  (Md.>  489. 

83.  Northwestern  Marble,  etc,  Co. 
V.  Carlson,  116  Minn.  438,  133  NW 
1014,  AnnCa8l913B  652. 

28.  Whlttlngton  v.  .Farmers'  Bank, 
6  Harr.  ft  J.  (Md.)  489. 

[a]  AppUeatloa  of  xnl«<— In  an  ac- 
tion on  a  note  Indorsed  to  a  bank,  de- 
fendant tndorser,  being  a  stockhold- 
er, offered  to  read  In  evidence  the  pro- 
ceedings of  the  directors  of  a  cer- 
tain day,  when  It  was  ordered  that 
the  cashier  permit  a  certain  account 
of  one  of  the  bank's  customers  to 
run  up  to  the  sum  of  Ave  thousand 
dollars,  to  show  that  there  was  not 
a  number  of  directors  present  at  that 
time  competent  to  transact  business 
of  that  description,  and  that  funds 
had  been  withdrawn  from  the  bank 
In  consequence  of  the  orders  of  that 
day,  adopted  as  aforesaid  by  the  presi- 
dent and  the  four  directors,  when  the 
charter  of  incorporation  and  the  act 
of  assembly  under  which  they  acted 
required  a  president  and  Ave  directors 
for  the  transaction  of  such  business. 
Defendant  alleged  that  as  a  stock- 
holder he  had  been  imposed  on  by 
plaintiff,  and  deprived  of  a  dividend 
on  such  sum  of  Ave  thousand  dollars, 
from  the  date  pf  such  order  to  the 
time  of  trial;  that  as  no  dividends  had 
been  allowed  the  stockholders  on 
such  sum,  and  as  the  sum  had  been 
illegally  withdrawn  from  the  vaults 
of  the  bank.  It  should.  In  law,  still  be 
considered  and  presumed  to  be  In 
the  vaults  of  the  bank;  and  that  the 
jury  might  make  him  an  allowance  of 
a  reasonable  dividend  on  It,  and  de- 
duct it  from  plaintlfTs  claim.  It  was 
held  that  the  evidence  was  not  admis- 
sible. Whlttlngton  v.  Farmers'  Bank, 
S  Harr.  &  J.  (Md.)  489. 

34.  Roney  v.  Crawford,  136  Ga.  1, 
«8  SB  701. 

as.  Pzesninption  of  payment  from 
lapse  of  time  see  Evidence   [16  Cyo 

itfSO]; 

88.  In  re  Artisans'  Land,  etc., 
Corp..  tl904]  1  Ch.  796;  In  re  Severn, 
etc.,  R.  Co..  [1896]  1  Ch.  669;  In  re 
Drogheda  Steam  Packet  Co.,  Ltd., 
[1903]  1  Ir.  612. 

[a]  Season  for  rule. — "The  claim- 
ants contend  that  the  statute  never 
began  to  run  against  them,  on  two 
grounds.  In  the  first  place,  they  con- 
tend that  the  company  was  in  the  po- 
sition of  a  trustee  for  them  of  these 
dividends.  In  my  judgment,  this  was 
not  so.  The  declaration  that  the  divi- 
dend was  payable  did  not  make  the 
company  a  trustee  of  It  for  the  share- 
holders.^' Per  Romer,  J.,  In  In  re  Sev- 
ern, etc..  R.  Co..  [18961  1  Ch.  559.  565. 

CdJ  Btfeet  of  eredltlac  amount  of 
ttfUind  to  the  stookholders  on  eom- 


pauy's  books. — A  corporation  does  not 
become  a  trustee  in  favor  of  a  stock- 
holder, so  as  to  prevent  the  running 
of  the  statute  of  limitations,  by  the 
mere  entering  upon  its  books  of  a 
credit  to  the  account  of  the  stockhold- 
er for  the  amount  of  the  dividend. 
In  re  Severn,  etc.,  B.  Co.,  [1896]  1 
Ch.  669. 

87.  Redhead  v.  Iowa  Nat.  Bank. 
127  Iowa  672,  103  NW  796;  Win- 
chester, etc..  Tump.  Co.  v.  Wick- 
llfTe,  100  Ky.  681,  686,  38  SW  866.  66 
AmSR  366;  Com.  v.  Springfield,  etc, 
Turnp.  Co.,  10  Bush.  (Ky.)  254.  But 
see  LiOUlsvlUe  Bank  v.  Gray,  84  Ky. 
665,  2  SW  168  (where  It  was  held  that, 
where  the  corporation  Is  a  banking 
corporation,  a  part  of  whose  business 
It  is  to  receive  and  hold  money  of  its 
patrons  on  demand,  dividends  de- 
clared by  It  are  not  regarded  as  be- 
,ing  held  adversely  until  a  demand  has 
been  made  and  refused). 

"The  statute  of  limitation  begins  to 
run  from  the  time  that  the  debtor  is 
subject  to  be  sued,  or  from  the  time 
that  the  creditor  can,  by  his  own  act 
or  of  his  own  volition,  become  en- 
titled to  maintain  an  action."  Win- 
chester, etc.  Tump.  Co.  v.  Wlcklifte, 
supra. 

[a]  BeaaoB  for  nle.— "Our  stat- 
utes require  that  the  creditor  of  a 
decedent  must  make  a  demand  of  the 
administrator,  accompanied  with  a 
proper  affidavit,  before  he  can  main- 
tain suit.  Yet  I  presume  that  it 
would  not  be  contended  that  the  cred- 
itor could,  by  neglecting  to  make 
the  demand,  extend  the  time  allowed 
by  law  In  which  to  sue  the  debtor.  If 
aliVe,  or  the  administrator."  Win- 
chester, etc.,  Turnp.  Co.  v.  Wlck- 
llffe.  100  Ky.  631,  636,  38  SW  866,  66 
AmSR  356. 

98.  Winchester,  etc..  Tump.  Co.  v. 
Wlcklifte,  100  Ky.  681,  636,  88  SW 
866,  66  AmSR  356. 

"It  Is  %T\xe  that  before  he  could 
maintain  a  suit  he  must  make  a  de- 
mand." Winchester,  etc..  Tump.  Co. 
V.  Wlckllffe.  supra. 

[a]  Batlonale  of  ml*. — "It  is  clear 
that  the  statute  does  not  befiln  to 
run  until  the  cause  of  action  accrues; 
but  the  meaning  of  that  Is  that  when- 
ever it  Is  In  the  power  of  the  cred- 
itor to  enforce  the  payment  of  his 
demand,  his  cause  of  action  has  ac- 
crued, although  he  may  be  by  law 
required  to  make  a  demand  before  he 
Involves  the  debtor  In  a  bill  of  costs." 
Winchester,  etc.,  Turnp.  Co.  v.  Wlck- 
llffe. 100  Ky.  631,  636,  38  SW  866,  66 
AmSR  356. 

89,  Armant  v.  New  Orleans,  etc., 
R.  Co.,  41  La.  Ann.  1020.  7  S  35;  Lar- 
wlll  V.  Burke,  19  Oh.  Clr.  Ct.  613,  10 
Oh.  Clr.  Deo.  605;  Philadelphia,  etc., 
R.  Co.  V.  Cowell,  28  Pa.  329,  339,  70 
AmD  128:  Yeaman  v.  Galveston  City 
Co.,  106  Tex.  389,  426,  167  SW  710, 
AnnCa8l917E  191.  See  recognizing 
rule  (3ulf  Coal,  etc.,  Co.  v.  Musgrove, 
196  Ala.  219.  70  S  179;  Bills  v.  Sliver 
King  Mln.  Co.,  106  Cal.  9,  39  P  43; 
State  V.  Baltimore,  etc.,  R.  Co.,  6  GUI 
(Md.)   363. 

"The  debt  which  a  declared  dlvi-, 
dend  creates  on  the  part  of  the  corpo- 
ration to  the  stockholder,  is  one  pay- 


able only  on  demand,  as  is  the  ob- 
ligation of  a  bank  to  its  depositors. 
It  is  not  subject  to  limitation  until 
there  has  been  a  demand  upon  the 
corporation  and  a  refusal  to  pay." 
Teaman  v.  Galveston  City  Co.,  supra. 
"The  law  seems  to  be  quite  general 
that  dividends  declared  on  the  capi- 
tal stock  of  a  corporation  and  pay- 
able on  demand,  are  not  subject  to 
the  running  of  prescription  for  lim- 
itation until  there  has  -been  a  de- 
mand and  refusal."  Ijarwlll  v.  Burke, 
19  Oh.  ar.  Ct  618,  626,  10  Oh.  Clr. 
Dec.  606. 

[a]  SeaMm  for  .xnle.  — "Though 
considered  a  debt,  as  a  shareholder's 
dividends  are  payable  by  the  corpora- 
tion only  on  demand,  its  holding  of 
them  until  the  demand  is  In  the  na- 
ture of  a  trustee  relation;  and  in  our 
opinion  the  same  rule  which  requires 
notice  to  a  cestui  que  trust  of  the 
trustee's  repudiation  of  the  trust,  to 
set  limitation  in  motion  against  him, 
should  govern  in  the  case  of  a  con- 
version oy  a  corporation  of  dividends 
belonging  to  one  of  Its  stockhold- 
ers." Yeaman  v.  Galveston  City  Co., 
106  Tex.  389,  426,  167  SW  710,  Ann 
Casl917E  191. 

[b]  A  piovisloa  Is  the  oliartor 
which  declares  that  "any  dividend  not 
called  for  within  three  years  from  the 
date  of  its  being  made  payable  shall 
revert  to  the  company  is  Dlnding 
upon  a  stockholder  who  knowingly 
accepts  and  consents  thereto.  Ar- 
mant V.  New  Orleans,  etc.,  R,  Co.,  41 
La.  Ann.  1020,  1022    7  S  35. 

[c]  As  action  for  the  asionnt  of 
a  deolared  dividend  Is  not  aotion  on 
an  open  acoonnt,  where  the  amount 
is  fixed  by  the  resolution  and  plain- 
tlfTs ownership  of  a  definite  number 
of  shares  is  undisputed.  Gulf  Coal, 
etc.,  Co.  V.  Musgrove,  195  Ala.  219, 
70  S  179. 

[d]  imitea  States  not  tarred  hy 
statnte  of  limitations^— An  action  by 
the  United  States  against  a  corpora- 
tion to  recover  dividends  which  have 
been  declared  by  defendant  on  stock 
owned  by  plalnttfF  Is  not  brought  as 
a  stockholder,  but  as  a  creditor  and 
such  action  cannot  be  barred  by  a 
state  statute  of  limitation.  Chesa- 
peake, etc..  Canal  Co.  v.  U.  S.,  223 
Fed.  926,  139  CCA  406,  LRA1916B 
-734. 

Ktmltatlon  of  actions  la  snits  by 
united  States,  states,  mnstolpaUtles 
see  Limitations  of  Actions  generally 
[26  Cyc  963]. 

30.  See  generally  Limitations  ei 
Actions  r25  Cyc  963]. 

31.  Ala. — Quit  Coal,  etc.,  Co.  v. 
Musgrove,  195  Ala.  219.  70  S  179. 

La. — ^De  I.a  St.  Romes  v.  Levee 
Steam  Cotton  Press.  20  La.  Ann.  381. 

N.  T. — Kane  v.  Bloodgood.  7  Johns. 
Ch.  90,  11  AmD  417   [aft  8  Cow.  366]. 

Or. — BallUe  v.  Columbia  Gold  Mln. 
Co.,  86  Or.  1,  166  P  965,  167  P  1167. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Cowell,  28  Pa.  329,  70  AmD  128. 

Tex. — Yeaman  v.  Galveston  City 
Co.,  106  Tex.  389,  167  SW  710,  AnnCas 
1917Ej   191 

38.  Bills  V.  Silver  King  Min.  Co., 
106  Cal.  9.  39  P  43.  See  Stearns  v. 
John  H.   Hlbben   Dry  Goods  Co»,   11 
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vhere  the  aotion  of  the  corporation  in  declaring  a 
dividend  is  recorded  in  writing,  the  statutes  of  limi- 
tation governing  actions  on  written  obligations  for 
the  payment  of  money  wHl  apply;*'  but  where  at 
the  time  a  dividend  is  declared  the  stockholder  is  not 
recognized  as  such  by  the  corporation,  an  action  by 
the  stockholder  to  recover  the  dividend  is  governed 
by  the  statutes  of  limitations  applicable  to  actions  on 
contracts  not  in  writing.'*  And  the  same  is  true 
where  a  stockholder  is  by  the  terms  of  the  declara- 
tion unlawfully  excluded  from  participation  in  a 
dividend.*'  When  the  action  of  the  corporation  is 
not  recorded  in  writing,  the  debt  created  thereby  is 
held  to  be  governed  by  the  statutes  of  limitation 
applicable  to  actions  on  unwritten  obligations  for  the 
payment  of  money." 

[^  1252]  g.  Laches.  A  stockholder  may  also 
be  barred  from  maintainiag  an  action  in  equity  to 
recover  a  declared  dividend  by  laches.'^ 

[$1253]  2.  Actions  to  Enforce  Declaration  and 
Payment  of  Dividends.  Since  a  stockholder  has  no 
individual  interest  in  the  profits  of  a  corporation 
Dntil  a  dividend  has  been  declared,"  the  general 
rule  is  that  prior  to  the  declaration  of  a  dividend 


Oh.  Clr.  Ct.  N.  S.  BBS,  81  Oh.  Cir.  Ct. 
270  (to  same  effect) ;  BalUle  v.  Co- 
lumbia Gold  Mln.  Co.,  86  Or.  1,  166  P 
S66,  167  P  1167  (where  It  was  said 
that  the  complaint  should  allege  the 
impediments  to  an  earlier  prosecution 
of  plaintiff's  claim  for  dividends,  how 
he  remained  In  igmorance  so  long',  and 
when  the  matter  came  to  his  knowl- 
edge). 

33.  Winchester,  etc.,  Turnp.  Co. 
V.  Wlckllffe,  100  Ky.  B31,  38  SW  8«6. 
66  AmSR  356;  Ball  v.  Peper  Cotton 
Press  Co.,  141  Mo.  A.  26.  121  SW 
798:  In  re  Artisans'  L.and,  etc.,  Corp., 
il»04]  1  Ch.  796.  Contra  Redhead  v. 
Iowa  Nat.  Bank,  127  Iowa  B72,  108 
NW  796. 

34.  Com.  v.  Sprinefleld,  etc..  Tump. 
Co.,  10  Bush  (Ky.)  264.  To  same  ef- 
fect see  Mountain  Water  Works 
Constr.  Co.  v.  Holme,  49  Colo.  412, 
113   P  BOl. 

36.  Stearns  v.  John  H.  HIbben  Dry 
Goods  Co.,  11  Oh.  Clr.  Ct.  N.  S.  BBS, 
81  Oh.  Cir.  Ct  270. 

36.  Balllie  v.  Columbia  Ckild  Mln. 
Co.,  86  Or.  1,  166  P  965,  167  P  1167. 

37.  Citizens  Savlnsa,  etc.,  Co.  v. 
Belllvelle,  etc.,  R.  Co^  157  Fed.  78, 
84  CCA  B'?7;  Terry  v.  Bagle  Lock  Co., 
47  Conn.  141;  Fosa  v.  People's  Oas 
Light,  etc.,  Co.,  241  111.  238,  89  NE 
3  51. 

[a]  ZUnstrstloa. — A  suit  by  a 
stockholder  to  recover  a  stock  divi- 
dend, brought  a  year  after  a  vote 
rescinding  that  declaring  the  divi- 
dend, and  after  Important  transac- 
tions had  Intervened  and  stock  had 
changed  hands  on  the  basis  of  the 
unincreased  capital,  shows  such 
laches  as  to  bar  whatever  equity 
plaintiff  may  have  had.  Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141. 

Aotloiia  by  stoolUioUeTa  aninst  tlis 
corponUoD  see  infra  ij  1333-1347. 

SA.     See  supra  {  1238. 

39.  U.  S. — ^American  Steel  Foun- 
dries v.  Lasear,  204  Fed.  204,  124  CCA 
231. 

111. — Davis  V.  Stevens-Davis  Co., 
192   111.  A.  374. 

Mass. — Williston  v.  Michigan,  etc., 
R.  Co.,  IS  Allen  400,  See  French  v. 
Fuller,  28  Pick.  108. 

Mich.— Knight  v.  Alamo  Mfg.  Co., 
190  Mich.  223,  1B7  NW  24;  Lockhart 
v.  Van  Alstyne,  SI  Mich.  76,  18  AmR 
156. 

Mo. — Kldd  v.  Puritana  Food  Co., 
145  Mo.  A.  502,  122  SW  784. 

N.  Y. — Godley  v.  Crandall,  etc.,  Co., 
■212  N.  T.  121,  106  NE  818.  LRA1915D 
682;  Beverldge  v.  New  York  El.  R. 
Co.,  112, N.  T.  1,  19  NE  489,  2  LRA 
648. 

Pa.— <!organ  v.  Oeorge  F.  Lee  Coal 


Co.,  218  Pa.  386,  390,  67  A  656,  120 
AmSR  891,  11  AnnCas  838  tquot 
Cyc];  Boas  v.  Montello  Brick  Co.,  20 
Pa.  Dlst.  796;  Uogue  v.  American 
Steel  Foundries.  42  Pa.  Co.  215. 

See  recognizing  rule  Cratty  v.  Pe- 
oria Law  Library  Assoc,  219  111.  616. 
76  NB  707;  Westerfleld-Bonte  Co.  v. 
Burnett,  176  Ky.  188.  195  SW  477;  Gu- 
thrie V.  Akers,  157  Ky.  649,  163  SW 
1117;  Lee  v.  Fisk,  222  Mass.  418.  109 
NB  833;  Hill  V.  Atoka  Coal,  etc.,  Co.v 
(Mo.)  21  SW  508;  Greeff  v.  Equitable 
L.  Assur.  Soc,  160  N.  T.  19,  54  NE 
712,  73  AmSR  659.  46  LRA  288;  Scott 
v.  Eagle  Fire  Co.,  7  Paige  (N.  Y.)  198: 
Karnes  v.  Rochester,  etc.,  R.  Co.,  4 
AbbPrNS  (N.  T.)  107. 

"A  stockholder  may  not  maintain 
an  action  against  a  corporation  to  re- 
cover a  dividend  until  one  has  been 
declared."  Oodley  v.  Crandall,  etc., 
Co.,  212  N.  T.  121,  128,  106  NB  818. 
LRA1915D  632.  . 

40.  Rex  V.  Bank  of  England,  2  B. 
&  Aid.  620,  106  Reprint  492. 

41.  Bates  V.  Androscoggin,  etc.,  B. 
Co.,  49  Me.  491. 

40.  TJ.  S. — ^In  re  Brantman,  244 
Fed.  101,  166  CCA  629.  See  Knapp 
V.  S.  Jarvis  Adams  Co.,  186  Fed.  1008, 
70  CCA  536  (recognizing  rule);  Stor- 
row  V.  Texas  Cons.  Compress,  etc., 
Assoc  87  Fed.  «12,  81  CCA  139. 

Conn. — Pratt  v.  Pratt,  etc.,  Co.,  38 
Conn.  446.  See  Beers  v.  Bridgeport 
Spring  Co.,  42  Conn.  17  (recognizing 
rule). 

111. — Cratty  v.  Peoria  Law  Library 
Assoc,  219  111.  616.  76  NE  707. 

Me. — Hazeltine  v.  Belfast,  etc.,  R. 
Co.,  79  Me.  411,  10  A  328,  1  AmSR 
330.  See  Belfast,  etc.,  R.  (;o.  v.  Bel- 
fast. 77  Me.  446,  1  A  862  (recognizing 
rule). 

N.  J. — Grilling  v.  A.  A.  OrlfBng  Iron 
Co.,  61  N.  J.  Eq.  269,  48  A  910;  Laurel 
Springs  Land  Co.  v.  Pougeray,  50  N. 
J.  Eq.  756,  26  A  886;  Fougeray  v. 
Cord,  60  N.  J.  Eq.  185,  24  A  499. 

N.  Y. — Boardman  v.  Lake  Shore, 
etc,  R.  Co.,  84  N.  Y.  157:  Hiscook  ▼. 
Lacy,  9  Mlsc  678,  30  NYS  860.  See 
Burden  v.  Burden,  159  N.  Y.  287,  54 
NB  17  (recognizing  rule);  Brown  v. 
Buffalo,  etc.,  R.  Co„  27  Hun  342; 
Scott  V.  Eagle  Fire  Co.,  7  Paige  198. 

Vt. — Richardson  v.  Vermont,  etc 
R.  Co.,  44  Vt.  613. 

Wis. — Morey  v.  Pish  Bros.  Wagon 
Co.,  108   Wis.   620,  84  NW  862. 

See  also  recognizing  rule  Lee  v. 
Flsk,  222  Mass.  418,  421,  109  NE 
833;  Williston  v.  Michigan,  etc.,  R. 
Co.,  13  Allen  (Mass.)  400;  Knight  v. 
Alamo  Mfg.  Co.,  190  Mich.  223.  167 
NW  24;  Kldd  v.  Puritana  Cereal  Pood 
Co.,    146    Mo.    A.    502,    122    SW    784; 


a  stockholder  cannot  maintain  an  action  at  law  to 
recover  his  share  of  the  accumulated  profits.**  Man- 
damus is  not  a  proper  remedy  in  such  a  case.***  It 
has  been  held,  however,  that  an  action  at  law  may 
be  maintained  where  it  is  alleged  that  sufScient  net 
profits  have  been  earned  to  obligate  the  corporation 
to  pay  the  amount  agreed.**  Where  the  directors  of 
a  corporation  abuse  their  discretion  in  refusing  to 
declare  a  dividend,  the  remedy  of  a  stockholder  to 
compel  a  declaration  is  in  equity.**  Before  an  action 
to  compel  the  declaration  and  payment  of  a  dividend 
can  be  maintained  it  must  appear  that  the  complain- 
ing stockholder  has  made  application  to  the  direc- 
tors of  the  corporation  for  the  relief  sought;*' 
where,  however,  it  appears  that  the  directors  of  a 
corporation  have  wantonly  violated  their  duty,  and 
that  an  apUcation  by  a  stockholder  to  them  for  relief 
would  be  inefScacious,  such  application  need  not  be 
made.**  In  such  an  action  the  corporation  is  a  neoes- 
sary  party  defendant.** 

[$  1254]  3.  Actions  to  Enjoin  Declaration  and 
Payment  of  Dividends.  A  court  of  equity  will  not 
enjoin  the  payment  of  a  dividend  where  it  appears 
that  the  rights  of  neither  the  stockholders  nor  the 

Hogue  V.  American  Steel  Foundries, 
42  Pa.  Co.   215. 

And  see  supra  {  1229. 

"A  proceeding  to  compel  directors 
to  declare  apd  pay  a  dividend  is  of 
an  equitable  nature,  and  a  court  of 
equity  is  the  proper  tribunal  in  which 
to  institute  the  action."  Cratty  v. 
Peoria  Law  Library  Assoc,  219  111. 
516,  522,  76  NE  707. 

"The  right  of  preferred  and  com- 
mon stockholders  to  a  declaration  of 
dividend  is  one  of  exclusive  equitable 
cognizance  and  will  not  be  declared 
unless  the  board  of  directors  are 
found  to  have  acted  in  bad  faith  or 
in  plain  violation  of  the  stockholders' 
rights."     Lee  v.  Plsk,  supra. 

[a]  A  ondlter  of  >  stooUuiUtr 
cannot  maintain  an- action  to  compel 
a  corporation  to  declare  and  pay 
such  a  dividend  as  may  appear  upon 
an  accounting  to  be  proper.  Ber- 
ford  V.  New  York  Iron  Mine,  66  N.  T. 
Super.   236.   4   NYS  886. 

fb]  Seolsmtlon  luld  InsnSclsat 
—Wilson  v.  American  Ice  Co.,  206  Fed. 
736. 

48.  TT.  S. — ^Wilson  v.  American  Ice 
Co.,  206  Fed.  736;  Maeder  v.  Buffalo 
Bill's  Wild  West  Co.,  182  Fed.  280. 

Me. — Spear  v.  Rockland-Rockport 
Lime  Co.,  113  Me.  286,  98  A  764. 

Md. — State  v.  Baltimore,  etc,  R 
Co..  6  Gill  363. 

N.  C. — Winstead  v.  Heame,  178  N. 
C.   606,   92  SB  613. 

Or. — Balllie  v.  Columbia  Gold  Hln. 
Co^  86  Or.  1.  166  P  966,  167   P  1167. 

See  Karnes  v.  Rochester,  etc,  R. 
Co.,  4  AbbPrNS  107  (holding  that  ac- 
tion would  not  lie  against  corpora- 
tion). 

44.  Maeder  y.  Buffalo  Bill's  Wild 
West  Co.,  132  Fed.  280:  Spear  v. 
Rockland-Rockport  Idme  Co.,  113  Ha 
285,  93  A  764. 

[a]     Illlurtr»tlon., — In   a  suit  by  a 

fireferred  stockholder  in  a  corpora- 
Ion  for  the  benefit  of  all  preferred 
stockholders  to  compel  the  officers 
of  the  corporation  to  declare  a  divi- 
dend, the  Dill  was  demurrable  where 
it  alleged  neither  that  any  applica- 
tion had  been  made  to  the  directors 
to  declare  a  dividend  nor  any  reason 
why  such  application  would  be  In- 
effectual if  there  were  any  funds  to 
divide,  the  allegation  that  plalntUf 
had  demanded  payment  of  the  amount 
claimed  to  be  due  by  contract  on 
his  own  stock  being  InsufflclenL 
Spear  v.  Rockland-Rockport  Lime 
Co.,  118  Me.  286,  98  A  764. 

46.  Stevens  v.  TT.  S.  Steel  Corp.,  « 
N.   J.  Bq.  873,  69  A  906. 

[a]  Heeeasl^  of  mairhir  Oixestni 
panlea  is  not  raised  by  demurrer  tor 


ForI»t«rowMa,d«Telopm«at«andohaBr*iIn  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. . 
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creditors  of  the  corporation  would  be  prejudiced  by 
its  payment;**  and  under  a  statute  making  direc- 
tors personally  liable  to  the  corporation  for  dividends 
which  have  not  been  earned  in  net  profits,  an  applica- 
tion by  a  stockholder  to  restrain  the  payment  of  such 
dividends  was  refused,  where  there  was  no  showing 
that  the  directors  were  insolv^t.*^  A  court  of  equity, 
however,  on  the  application  of  a  stockholder,  will 
enjoin  a  corporation  from  distributing  any  part  of 
its  capital  stock  as  dividends.**  But  the  bill  for  that 
purpose  must  be  positive  in  its  allegations  and  not 
argumentative.** 

\%  1255]  F.  Slgbt  to  DlTidends  as  between 
Life  Tenant  and  Brauin^ennan— 1.  Oonflict  of 
Opinion.  The  question  as  to  the  conflicting  rights 
of  life  beneficiaries  and  remaindermen  to  dividends 
has  frequently  arisen  and  has  resulted  in  the  ezpres- 
siou  of  wide  and  irreconcilable  differences  of  opin- 
ion."* The  difficulty  lies  in  determining  what  is 
income  and  what  corpus  in  the  particular  case."^ 

[4  1256]    2.    Intention  of  Creator  of  Estates  to 


Oovem.  It  has  been  said  that  the  American  courts 
view  the  question  from  a  common  standpoint.'' 
They  all  expressly  or  impliedly  recognize  that  the 
question  whether  a  distribution  made  by  a  corpora- 
tion during  the  continuance  of  a  life  estate  is  to  be 
r^^arded  as  income  or  as  capital  is  primarily  one  of 
construction,  a  question  of  the  intention  of  the 
creator  of  the  trust  manifested  by  the  will  or  other 
instrument  by  which  the  right  to  the  income  is,  for 
the  time  being,  severed  from  the  corpus.  The  diffi- 
culty arises  when  the  will  or  other  instrument  merely 
directs  the  payment  of  "earnings"  or  "income"  or 
"dividends"  to  the  life  tenant  and  is  not  sufficient- 
ly explicit  for  the  guidance  of  the  court  when  the 
distribution  by  the  corporation  is  of  an  unusual  or 
extraordinary  nature."* 

[$  1257]  3.  Dividends  of  Capital  The  courts 
are  agreed  that  a  dividend  which  is  not  a  distribu- 
tion of  earnings,  but  of  the  capital  assets  of  the 
corporation,  belongs  to  the  remainderman."*  And 
they  are  also  agreed  that  any  dividend  derived  from 


'"want  of  equity."  Stevens  v.  XT.  S. 
Steel  Cor9.7<8  N.  J.  Bq.  }78.  69  A  »06 
[air  68  N.  J.  Eq.  734.  62  A  698]. 

[b]  A«tloB  affalnat  trMunuar  not 
proper.  French  v.  Fuller,  2S  Pick. 
<Mass.)  108. 

40.  Chaffee  v.  Rutland  R.  Co.,  6t 
Vt.  110. 

Cal  flfrftwigtanflew  autlunlslB^  In- 
tancnoB  see  I>upiKnao  v.  Bemstrom, 
88  App.  DlT.  625,  83  NTS  350;  Du- 
pisnac  V.  Bemstrom,  37  Misc.  677, 
76  NYS  381. 

47.  Schoenfeld  v.  American  Can 
Co..   (N.  J.  Ch.)  65  A  1044. 

48.  Reid  V.  Batonton  Mfg.  Co_  40 
Oa.  98,  2  AmR  563;  Schoenfeld  v. 
American  Can  Co.,  (N.  J.  Ch.)  66  A 
1044;  Carpenter  v.  New  York,  etc., 
R.  Co.,  6  AbbPr  (N.  Y.)  277;  McDou- 
eall  V.  Jersey  Imi>erlal  Hotel  Co., 
Ltd..  2  Hem.  &  M.  628,  71  Reprint 
S68.  See  recoenlzlBK  rule  Mobile, 
etc.,  R.  Co.  V.  Tennessee,  163  U.  S. 
488.  14  set  968,  38  Li.  ed.  793;  Coauard 
V.  National  Linseed  Oil  Co.,  171  111. 
480,  49  NB  663. 

49.  Coquard  ▼.  National  Unseed 
Oil  Co.,  171  111.  480,  49  NE  563. 

60.  Ga.— Jackson  v.  Maddoz,  136 
Oa.  31,  70  SB  865,  AnnCa8l»12B  1216. 

III.— De  Koven  v.  AIsop,  206  111. 
309.   68  NE  930,  63  LRA  687. 

N.  H.— Holbrook  v.  Holbrook,  74  N. 
H.  201,  66  A  124,  12  LRANS  768;  IiOrd 
v.  Brooks,  62  N.  H.  72. 

N.  Y. — McLouth  V.  Hunt,  164  N. 
T.  179,  48  NE  648,  39  LRA  230  [afl 
92  Hun  607  mem,  63  NYS  1146  mem]. 

Oh.— Miller  v.  Miller,  16  Oh.  Clr. 
Ct.  N.  S.  481. 

Vt.— In  re  Heaton,  89  Vt.  660,  96  A 
21^RA1916D  201. 

Wis. — Soehnleln  v.  Soehnleln,'  146 
Wis.  330,  131  NW  739. 

[a]  OonlUct  of  snthortty. — (1) 
"There  Is  much  Judicial  and  ^emen- 
tary  literature  in  respect  to  the  sub- 
ject of  discussion  elsewhere  but,  in 
the  aRgreKate,  it  is  of  such  a  nature 
as  to  rather  confuse  and  render  ob- 
scure any  general  logical  basis  for 
any  general  rule  with  which  all  au- 
thorities can  be  harmonized,  if  any 
such  exist.  It  seems,  at  least  without 
careful  analysis,  as  other  courts  and 
text-writers  have  observed,  that  such 
authorities  are  in  irreconollable  con- 
flict. That  Is  certainly  true  as  re- 
gards the  dominant  feature  in  the 
decisions  upon  the  one  side,  which 
are  few  In  number,  after  eliminating 
those  reaching  practically  the  same 
resnit  but  without  appreciating  the 
real  basis  for  it,  adopted  by  the  su- 
preme court  of  Massachusetts  to 
which  all  refer."  Soehnleln  v.  Soehn- 
Mein.  146  Wis.  330,  838,  131  NW  739 
(2)  "It  is  Impossible  to  reconcile 
the  decisions  of  the  courts  that  fol- 
low the  Massachusetts  rule  with  those 
that  adopt  the  Pennsylvania  rule 
either  witn  or  without  its  apiMrtlon- 
jnent  feature."  In  re  Heaton,  89  Vt. 
S60,  667,  96  ▲  SI.  I.RA1916D  201. 


On  death  of  Ufa  tenant  see  supra 
i  1246. 

51.  In  re  Heaton,  89  Vt  660,  96 
A  21,  LRAI916D  201. 

SB.  In  re  Heaton,  89  Vt  660.  96 
A   21,   LRA1916D  201. 

B3.  U.  S.— Gibbons  v.  Mahon,  136 
U.  S.  549,  10  set  1057,  34  L.  ed.  S2S. 

Conn. — Bishop  v.  Bishop,  81  Coqn. 
509,  71  A  583;  Spooner  v.  Phillips, 
62  Conn.  62,  24  A  624,  16  LRA  461. 

Del. — Bryan  v.  Aiken,  86  A  674  Crev 
82  A  817]. 

Hawaii. — Carter  v.  Crehore,  12 
Hawaii  309. 

Md. — Thomas  v.  Gregg,  78  Md.  649, 
28  A  666,   48  AmSR  310. 

N.  Y.— In  re  Osborne,  209  N.  Y.  450, 
103  NE  723,  823,  60  LRANS  610,  Ann 
Casl915A  298;  In  re  Banker,  77  Misc. 
320,   127    NYS  104. 

Oh. — Wllberdlng  v.  Miller,  88  Oh. 
St.   609,   106  NE  666,  LRA1916A  718. 

Pa. — In  re  Robinson,  218  Fa.  481, 
67  A  776. 

Vt — In  re  Heaton.  89  Vt  660,  96 
A  21,  LRA1916D  201. 

Wis. — Soehnleln  v.  Soehnleln,  146 
Wis.  330,  131  NW739  [crlt  the  Massa- 
chusetts rule  stated  in  D'Ooge  v. 
Leeds,  176  Mass.  558,  67  NE  1026,  as 
announcing  the  doctrine  that  the  In- 
tention of  the  creator  is  immaterial]. 

"In  In  re  Osborne,  209  N.  Y.  450, 
458,  103  NE  723,  823,  60  LRANS  610, 
AnnCaal915A  298,  It  is  stated:  'In 
determining  who  is  entitled  to  a  divi- 
dend upon  stock  held  in  trust  the  In- 
tention of  the  testator  or  >  the  maker 
of  the  trust  must  be  carried  out  when 
such  intent  is  clear,  so  far  as  such 
intent  does  not  result  in  an  unlawful 
accumulation  of  income.'  But  the 
opinion  further  In  substance  states 
that  in  a  great  many  cases  the  creator 
of  the  trpst  has  not  considered  the 
possibility  of  extraordinary  dividends 
being  declared  and  fails  to  show  any 
clear  intention  whatever  in  regard 
to  such  dividends.  That  is  the  con- 
dition existing  in  this  case.  To  meet 
such  a  condition  where  no  Intent  Is 
manifest  the  Court  of  Appeals,  at 
page  476,  in  In  re  Osborne,  said:  "We 
think  that  in  each  case  the  court 
should  look  into  the  facts,  circum- 
stances and  nature  of  the  transaction 
and  determine  the  nature  of  the  divi- 
dends and  the  rights  of  the  contend- 
ing parties  according  to  justice  and 
equity.' "  In  re  Balch,  98  Misc.  610, 
613,  162  NYS  940. 

54i  U.  S. — Mercer  v.  Buchanan, 
137  Fed.  1019,  70  CCA  680. 

Ky.— Hlte  V.  Hite,  98  Ky.  267,  20 
SW  778,  19  LRA  178. 

Me.— Gilkey  v.  Paine,  80  Me.  819, 
14  A  206. 

Md.— Ex  p.  Humbird,  114  Md.  627, 
80  A  209. 

Mass. — Gardiner  v.  Gardiner,  212 
Mass.  608,  99  NE  171;  Heard  v.  Bl- 
dredge,  109   Mass.   268,   12   AmR  687. 

N.  H.— Walker  v.  Walker,  68  N.  H. 
407.  19  A  482:  Wheoler  ▼.  Perry.  18 


N.  H.  807. 

N.  Y. — ^U.  S.  Trust  Co.  v.  Heye, 
224  N.  Y.  242,  120  NE  645:  In  re 
.Tames,  78  Hun  121.  28  NYS  992  [afT 
146  N.  Y.  78.  40  NE  876,  48  AmSR 
774];  Rlggs  v.  Cragg,  26  Hun  89  [rev 
on  other  grounds  89  N.  Y.  479];  In 
re  Bunker,  77  Misc.  3f20,  137  NYS  104; 
Matter  of  SkiUman.  9  NYS  469,  24 
AbbNCas   41. 

Pa. — Eisner's  App.,  176  Pa.  143,  34 
A  677;  Vinton's  App.,  99  Pa.  434,  44 
AmR  116. 

See  Bishop  v.  Bishop,  81  Conn.  609, 
71  A  583;  Boardman  v.  Boardman,  78 
Conn.  451,  62  A  339,  12  LRANS  779; 
Smith  v.  Dana,  77  Conn.  643,  60  A 
117,  107  AmSR  51,  69  LRA  76  (in 
all  of  which  cases  the  rule  was  recog- 
nized but  the  facts  did  not  call  for 
Its  application);  Bryan  v.  Alkin, 
(Del.)    86   A   674    (recognizing   rule). 

[a]  ninatratlons. — (1)  A  dividend 
of  two  hundred  dollars  per  share  paid 
out  of  the  proceeds  of  a  sale  of  the 
company's  plant.  Walker  v.  Walker, 
68  N.  H.  407,  39  A  432.  (2)  A  divi- 
dend made  out  of  money  received 
from  the  sale  of  property  and  fran- 
chises in  which  the  capital  of  the 
company  was  invested.  Ex  p.  Hum- 
bird,  114  Md.  627,  80  A  209.  (3)  A 
distribution  of  the  money  received  by 
a  corporation  as  compensation  for 
property  taken  under  eminent  domain 
proceedings.  Heard  v.  Eldredge,  109 
Mass.  268,  12  AmR  687.  (4)  Where 
stock  of  twenty  corporations  held  in 
trust  was  transferred  to  a  holding 
corporation  in  return  for  stock  in  the 
latter  corporation,  and  uiion  the  hold- 
ing corporation  being  declared  an 
Illegal  combination,  the  stock  was 
retransferred  to  a  trustee,  together 
with  a  pro  rata  share  of  stock  of 
other  companies  owned  by  the  hold- 
ing company,  the  stock  of  the  com- 
panies owned  by  the  holding  cortipany 
at  the  time  of  the  creation  of  the 
trust,  and  transferred  to  the  trustee, 
constituted  part  of  the  corpus  of  the 
estate.  U.  S.  Trust  Co.  v.  Heye,  224 
N.   Y.  242,  120  NE  646. 

[b]  Burden  of  proof  Is  on  re- 
mainderman to  show  that  a  cttsh  divi- 
dend is  really  paid  from  capital  and 
not  from  earnings.  Union,  etc..  Trust 
Co.  V.  Taintor,  85  Conn.  462,  88  A 
697. 

[c]  V>««luuptIon. — ^Presumption  Is 
that  a  dividend  is  declared  out  of 
earnings.  Matter  of  Leask,  159  App. 
Div.  102,  143  NYS  865;  Miller  v. 
Payne,  160  Wis.    864,   136  NW   811. 

[d]  BAxalngs  InvMrtad  In  perma- 
nsnt  Imptovmenta. — Earnings  of  a 
corjwratfon  do  not  lose  their  char- 
acter as  Income  by  the  mere  fact 
that  they  are  Invested  In  permanent 
improvements.  Union,  etc..  Trust  Co. 
V.  Taintor,  86  Conn.  452,  83  A  697; 
Bryan  v.  Alkin.  10  Del.  Ch.  446.  86  A 
674,  45  i.RANS  477;  Gray  v.  Hemen- 
way,  2H  Mass.  289,  98  VCE  789. 

[e]  l^|lpKylana,  where  the  cor- 
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a  mere  enhancement  of  the  value  of  assets  repre- 
senting capital  from  sources  other  than  the  accumu- 
lation of  earnings  belongs  to  the  remainderman  and 
not  to  the  life  tenant.'"  But  where  a  corporation  is 
engaged  in  a  business  involving  the  consumption  or 
change  of  form  of  its  capital,  a  dividend  made  out 
of  profits  so  earned  is  not  a  division  of  capital  but 
of  income."*  However,  it  has  been  indicated  that 
where  trust  property  consists  of  stock  in  mining 
property  or  timber  land,  the  life  tenant  will  be 
entitled  to  receive  only  the  current  rate  of  interest 
on  the  value  of  the  trust  property,  and  the  remainder 
of  the  dividend  will  become  a  part  of  the  principal 
of  the  trust  fund." 

[$  1258]  4.  Oash  Dividends.  All  courts  seem 
to  be  agreed  that  cash  dividends  earned  and  declared 
during  the  term  of  a  life  estate  in  stock,  whether 
ordinary  or  extraordinary  in  character,  are  to  be 
considered  as  income  belonging  to  the  life  tenant.'^' 
And  with  the  possible  exception  of  the  courts  of 
New  Jersey,"*  the  decisions  are  unanimously  to  the 
effect  that  all  ordinary  cash  dividends,  as  distin- 
guished from  extraordinary  cash  dividends,  declared 


poratlon  Indicates  at  the  time  the 
dividend  Is  declared  whether  the  dis- 
tribution is  of  Income  or  of  capital, 
it  ts  held  that  a  court  Is  not  re- 
quired to  enter  upon  an  examination 
of  the  accounts  of  the  company,  but 
the  declaration  of  the  company  is 
taken  to  be  binding  on  all  parties. 
Northern  Cent.  Dividend  Cases,  126 
Md.  16,  94  A  338;  Atlantic  Coast  Line 
Dividend  Cases,  102  Md.  73,  61  A  29S; 
Quinn  V.  Safe  Deposit,  etc.,  Co.,  93 
Ud.  286,  48  A  83S,  S3  LiRA  169. 

5S.  Iowa. — Kalbach  v.  Clark,  133 
Iowa  215,  110  NTV  699,  12  LRANS  801, 
12   AnnCas   647. 

Mich. — Poole  v.  Union  Trust  Co., 
191  Mich.  162,  167  NW  430,  AnnCas 
IdlSB   622 

N.  H.— Holbrook  v.  Holbrook,  74 
N.  H.  201,  66  A  124,  12  LRANS  768. 


N.  J. — Day  V.  Faulks,  79  N.  J.  Elq. 
»6,  81  A  864  [aft  81  N.  J.  Bq.  178, 
88  A  884]. 


N.  Y.— Thayer  v.  Burr,  201  N.  T. 
166,  94  NB  604;  Goldsmith  v.  Swift, 
26  Hun  201;  In  re  HoaRland,  142  NTS 
462. 

Wis.— Miller  V.  Payne,  160  Wis.  164, 
136  NW  811. 

See  Spooner  v.  Phillips,  62  Conn. 
62,  24  A  624,  16  LRA  461. 

"If,  however,  the  so-called  stock 
dividends  represent  the  corporate 
capital — that  is,  represent  nothing 
but  the  natural  growth  or  increase 
in  the  value  of  the  permanent  prop- 
erty, so  that  there  Is  merely  a  change 
in  the  form  of  ownership — such  stock 
should  go  to  the  remainderman;  for 
in  such  cases  the  dividend  is  a  divi- 
dend of  capital,  representing  simply 
an  Increase  In  the  value  of  the  phy- 
sical, property,  good  will,  or  other 
thing  of  tangible  value."  Kalbach 
V.  Clark,  133  Iowa  21B,  220,  110  NW 
S99,  12  LRANS  801,  12  AnnCas  647. 

[a]  ninstratioaa. —  (1)  Where  a 
corporation  realizes  by  a  sale  the  en- 
hanced value  of  a  part  of  its  prop- 
erty and  declares  a  dividend  of  fifty 
per  cent  out  of  the  money  so  realized, 
the  distribution  Is  a  division  of  capi- 
tal and  not  income.  Miller  v.  Payne, 
150  Wis.  854,  136  NW  311.  (2)  A 
stock  dividend  representing  the  en- 
hancement of  the  corporate  assets 
due  to  good  management  and  growth 
of  trade  was  held  to  be  a  distribu- 
tion of  the  capital  and  not  of  the 
earnings.  Poole  v.  Union  Trust  Co., 
191  Mich.  162,  157  NW^  430,  AnnCas 
1918B  622.  (3)  Where  the  resolu- 
tion declaring  a  dividend  Inferential- 
!y  stated  that  the  new  stock  repre- 
sented the  Increment  of  capital.  It 
was  held  that.  In  the  absence  of  proof 
that  the  dividend  was  based  on  earn-' 
Ings,  the  remainderman  would  be  en- 


titled  thereto.  In  re  Hoagland,  142 
NTS  462.'  (4)  A  dividend  was  held 
to  be  a  distribution  of  capital  in  so 
far  as  it  was  based  upon  the  increase 
in  value  of  securities  while  held  by 
the  corporation.  Thayer  v.  Burr,  201 
N.  T.  155.  94  NB  604. 

56.  Washington  County  Hospital 
Assoc.  V.  Hagerstown  Trust  Co.,  124 
Md.  1,  91  A  787,  LRA1915A  738;  Reed 
V.  Head,  6  Allen  (Mass.)  174;  In  re 
James,  146  N,  T.  78,  40  NE  876,  48 
AmSR  774;  Thompson's  Est.,  168  Pa. 
332,  26  A  652.  653;  Oliver's  Est.,  136 
Pa.  48,  20  A  627,  20  AmSR  894,  9  LRA 
421. 

"Monies  arising  from  the  sale  of 
corporate  property,  and  distributed  as 
a  cash  dividend,  are  income  If  they 
arise  from  the  sale  of  property  made 
by  the  corporation  in  the  ordinary 
course  of  its  business  when  it  sells 
only  such  property  as  Us  regular 
business  is  to  sell."  Washington 
County  Hospital  Assoc,  v.  Hager- 
stown  Trust  Co.,  supra. 

[a]  mnstmtlons. — (1)  Where  the 
capital  stock  of  a  corporation  was 
used  to  pay  for  timber  for  building 
a  railroad  and  for  a  mill  for  the 
manufacture  of  lumber,  and  the  com- 
pany owned  only  the  timber  rights 
for  a  large  part  of  the  timber,  and 
the  business  of  the  company  was  the 
cutting  of  the  timber  from  the  land, 
hauling  it  to  the  mill,  sawing  it,  and 
manufacturing  It  into  timber,  beams, 
and  boards,  and  selling  the  lumber, 
collecting  the  money,  and  dividing  it 
among  the  stockholders  as  it  was  ob- 
tained. It  was  held  that  the  dividend 
was  a  distribution  of  Income.  Wash- 
ington County  Hospital  Assoc,  v. 
Hageratown  Trust  Co.,  124  Md.  1,  91 
A  787,  LRA1915A  738.  (2)  A  dividend 
by  a  corporation  engaged  and  buying 
real  estate,  made  out  of  the  profits 
arising  therefrom,  Is  a  distribution  of 
income,  although  all  Its  capital  was 
originally  Invested  in  the  land  dis- 
posed of,  provided  the  assets  of  the 
corporation  were  not  reduced  below 
the  amount  fixed  as  Its  capital  stock 
by  the  payment  of  the  dividend. 
Reed  v.  Head.  6  Allen  (Mass.)  174; 
Thompson's  Est.,  163  Pa.  832,  26  A 
fi52.  853;  Oliver's  Est..  136  Pa.  48,  20 
A  527,  20  AmSR  894,  9  LRA  421. 

57.  In  re  Wells,  166  Wis.  294,  144 
NW  174. 

68.  In  re  Barron,  168  Wis.  276,  166 
NW  1087.  See  Kalbach  v.  Clark,  188 
Iowa  215.  110  NW  599,  12  LRANS  801, 
12  AnnCas  647  (recognizing  rule). 
See  also  infra  it  1260-1262. 

69.  Lang  V.  Lang,  57  N.  3.  Eq.  326, 
41  A  705. 

60.  See  infra  H  1260-1262. 

61.  Richardson  v.    Richardson,   76 


during  the  life  term,  belong  to  the  life  tenant  as 
income.°°  As  r^ards  extraordinary  cash  dividends 
declared  during  the  life  term,  but  earned  or  accumu- 
lated wholly  before  the  inception  of  the  life  term,  the 
courts  of  some  jurisdictions  have  held  that  the  life 
tenant  is  entitled  thereto,*^  while  others  have  held 
that  such  a  dividend  belongs  to  the  remainderman.'* 
And  the  same  conflict  of  opinion  exists  where  an 
extraordinary  cash  dividend  is  declared  during  the 
existence  of  the  life  term  out  of  profits  earned  or 
accumulated  partly  before  and  partly  after  the 
inception  of  the  life  term,  some  courts  holding:  that 
in  such  case  the  dividend  should  be  apportioned 
between  the  life  tenant  and  the  remainderman,** 
and  others  holding  that  the  whole  dividend  should  go 
to  the  life  tenant.®* 

[J  1259]  5.  Stock  Dividends.  With  the  excep- 
tion of  those  courts  which  have  adopted  the  Massa- 
chusetts rule,*"  it  is  generally  held  that  all  the  stock 
dividends  declared  during  the  life  term,  out  of 
profits  earned  or  accumulated  subsequent  to  the  in- 
ception of  the  life  term,  belong  to  the  life  tenant  ;•* 
and  with  the  exception  of  the  jurisdictions  in  which 

See  infra 


M&  670,  676,  46  AmR  428. 
{9   1260,  1262. 

"And  we  would  entirely  reject  the 
qualification  of  the  rule  admitted  in 
some  Instances  by  some  courts,  that 
the  life-tenant  is  not  entitled  to  so 
much  of  the  dividend  as  was  earned 
in  the  lifetime  of  the  testator.  Too 
much  difficulty  and  uncertainty  would 
attend  the  practical  operation  of  such 
k  test.  Nor  do  we  appreciate  any  par- 
ticular legal  or  moral  merit  In  If 
Richardson  v.  Richardson,   supra. 

as.  Foard  v.  Baltimore  Safe  De- 
posit, etc..  Co.,  122  Md.  476,  89  A 
724.  See  infra  (  1261.  But  see  North- 
ern Cent.  Dividend  C^ses,  126  Md.  16. 
94  A  338;  QuInn  v.  Safe  Deposit,  etc., 
Co.,  93  Md.  285,  48  A  835,  53  LRA  16» 
(in  both  of  which  a  cash  dividend  was 
held  to  belong  to  the  life  tenant  re- 
garless  of  the  time  earned). 

63.  See  infra  9  1261. 

64.  Northern  Cent.  Dividend  Cases, 
126  Md.  16,  94  A  338;  Quinil  y.  Safe 
Deposit,  etc.,  ,Co.,  93  Md.  28S,  48  A 
886,  63  LRA  169.  See  infra  9i  1260. 
1262.  But  see  Foard  v.  Baltimore 
Safe  Deposit,  etc.,  Co.,  122  Md.  476.  89 
A  724  (where  a  cash  dividend  earned 
entirely  before  inception  of  life  es- 
tate was  held  to  belong  to  the  re- 
mainderman). 

65.'    See  Infra  !  1260. 

6&     Del. — Bryan  v.  Aiken,  86  A  674. 

Hawaii. — Carter  v.  Crehore,  12  Ha- 
waii 309. 

Md. — Coudon  v.  Updegraf,  117  Md. 
71,  83  A  145;  Atlantic  Coast  Line  Divi- 
dend Cases,  102  Md.  73,  61  A  295. 

Minn. — Goodwin  v.  Mc(3aughey,  108 
Minn.  248,   122  NW  6. 

Tenn. — Pritchltt  v.  Nashville  Trust 
Co.,  96  Tenn.  472,  36  SW  1064,  33  LRA 
856. 

Wis. — Soehnlein  v.  Soehnletn,  146 
Wis.  830,  181  NW  789. 

See  Kalbach  v.  Clark,  133  Iowa  21E, 
110  NW  599,  12  LRANS  801-,  12  Ann 
Caa  647  (recognizing  the  rule). 

"But  we  are  not  so  much  concerned 
about  the  eCCect  of  the  decision  In 
the  present  case  as  the  principle  upon 
which  it  Is  based.  ...  It  is  the 
so-called  'Afnerlcan  rule,'  under 
which,  as  we  have  already  stated,  all 
net  earnings,  however  they  may  have 
been  treated  or  used  by  the  corpora- 
tion during  their  accumulation,  and 
regardless  of  the  period  during  which 
they  have  accumulated,  if  declared 
as  dividends  out  of  net  profits  during 
the  life  tenancy,  are  given  to  the 
life  tenant  when  declared,  whether 
such  dividends  are  made  In  cash  or 
capital  stock,  provided  that  the 
principal  of  the  trust  Is  not  dimin- 
ished thereby."  Bryan  v.  Aiken. 
(Del.)   86  A  674,  686, 


For  Utsr  cases,  Oavalopaeaito  and  oliaares  In  the  law  see  cumulative  Annotations,  same  title,  page  and  notenpmber. 
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the  Kentucky  nile  is  followed,'^  all  stock  dividends 
declared  during  the  existence  of  the  life  term,  the 
profits  for  the  pajrment  of  which  were  earned  in 
entirety  prior  to  the  inception  of  the  life  term,  belong 
to  the  remainderman."^  And  with  the  exception  of 
those  states  adopting  either  the  Massachusetts'"  or 
Kentucky  rules,^°  where  a  stock  dividend  is  declared 
daring  the  life  term  out  of  profits  which  were  earned 
partly  before  and  partly  after  the  commencement  of 
the  life  term,  the  courts  have  usually  apportioned 
the  dividend  between  the  life  tenant  and  the  remain- 
derman.** 

[$  1260]  6.  Massachnsetts  Bnle.  The  Massa- 
chusetts courts  have  adopted  the  role  that  whether 
a  dividend  is  to  be  regarded  as  income,  and  as  such 
the  property  of  the  life  tenant,  or  as  capital  belong- 
ing to'  the  person  entitled  to  the  remainder  interest 
in  the  stock,  is  to  be  determined  by  the  substance  and 
intent  of  the  action  of  the  corporation  in  declaring 


87.     See  infra  {  1262. 
es.     See  Infra  j{  1260,  12<1. 
69.     See  Infra  i  12«u. 
TO.     See  infra  i  1262. 

71.  Northern  Cent.  Dividend  Cases, 
126  Md.  16,  94  A  338:  Thomas  v. 
Gress,  78  Md.  545,  28  A  566,  44  AmSR 
310. 

72.  Rand  v.  Hubbell,  115  Mass.  461, 
474,  15  AmR  121;  Iceland  ▼.  Hayden, 
102  Mass.  S42.  S50. 

"When  a  distribution  of  such  earn- 
ings is  made  by  the  corporation 
amongr  Its  shareholders,  the  question 
whether  such  distribution  is  an  ap- 
portionment of  additional  stock,  or  a 
division  of  profits,  depends  upon  the 
substance  and  Intent  of  the  action  of 
the  corporation,  as  'shown  by  its 
votes."     Rand  v.  Hubbell,   supra. 

"The  questlt>n  whether  dividends 
are  to  be  deemed  of  principal  or  of 
income  Is  to  be  determined  by  the 
votes  of  the  corporation."  Leland  v. 
Hayden,  supra. 

[a]  Beason  for  >Ta«.^"It  would 
be  Impracticable  for  the  courts,  in 
determining  the  comparative  rights 
ot  different  persons  in  a  particular 
share  of  stock,  to  t>o  behind  the  votes 
of  the  corporation  and  its  directors, 
and  investigate  the  accounts  and  af- 
fairs of  the  corporation.  In  order  to 
ascertain  how  the  corporation  ac- 
quired the  funds  out  of  which  the 
dividend  was  declared."  Rand  v. 
Hubbell,  115  Blass.  461,  474,  16  AmK 
121. 

73.  Lyman  v.  Pratt,  183  Mass.  68, 
66  NE  423;  IXOoge  v.  Leeds,  176 
Mass.  558,  663,  67  KES  1026;  Mlnot  v. 
Paine,  99  Mass.  101,  111,  96  AmD 
706. 

"The  money  in  the  hands  of  the 
directors  may  be  Income  to  the  cor- 
poration; but  it  Is  not  so  to  a  stock- 
nolder  till  a  dividend  Is  made:  and, 
vrhere  the  company  invest  It  in  build- 
ings and  machinery,  or  in  railroad 
tracks,  depots,  rolling  stock,  or  any 
other  permanent  Improvements,  for 
enlarging  or  carrying  on  their  legiti- 
mate business,  it  never  becomes  in- 
come to  the  shareholder.  The  Invest- 
ment becomes  an  accretion  to  the 
capital;  and  It  Is  equally  so  whether 
they  increase  the  number  of  shares, 
or  the  par  value  of  shares,  or  leave 
the  shares  unaltered."  Mlnot  v.- 
Paine,  supra. 

"The  question  in  reference  to  the 
rights  or  life  tenants  and  remainder- 
men Is,  What  part  of  the  property. 
Is  held  in  the  business  as  a  fund  to 
be  used  for  the  benefit  of  the  busi- 
ness, and  what  part  Is  permanently 
separated  from  the  business  and 
turned  over  to  the  individual  pro- 
prietors as  Income  to  be  spent?" 
D'Ooge  V.  Leeds,  supra. 

"The  simple  question  in  every  case 
Is  whether  the  distribution  made  by 
the  corporation  Is  of  money  to  be 
spent  as  Income,  or  Is  of  capital  to 
be  held  as  an  investment  in  the  cor- 
poration."    D'Ooge   v.   Leeds,    supra. 

(a]  "The  real  aaesUon  la  whether 
the  distribution  made  by  the  corpora- 


tion Is  of  money  to  be  taken  and  used 
as  Income,  or  of  capital  to  be  nstained 
In  some  form  as  an  investment  in  the 
corporation."  Lyman  v.  Pratt,  183 
Mass.   68,  60,   66  NB  423. 

74.  U.  S. — Gibbons  v.  Mahon,  136 
V.  S.  549,  10  set  1067,  84  L.  ed.  526. 

Conn. — Smith  v.  Dana,  77  Conn. 
643,  60  A  117,  107  AmSR  61.  69  LRA 
76.  See  Bulkeley  v.  Worthlngton 
Ecclesiastical  Soc,  78  Conn.  526,  68 
A  351,  12  LRANS  526  (where  the  rule 
Is  recognized). 

111.— De  Koven  v.  Alsop,  20B  HI.  309 
68   NE  930,  63   LRA  587. 

N.  C. — Humphrey  v.  Lang,  169  N. 
C.   601,   86    SB  626.   LRA1916B   626. 

R.  I. — Newport  Trust  Co.  v.  Van 
Rensselaer,  33  R.  L  231,  78  A  1009, 
36  LRANS  663. 

See  Wilberdlng  v.  Miller,  90  Oh.  St. 
28.  106  NE  665,  LRA1916A  722  (where 
the  reason  for  the  rule  was  approved, 
but  the  case  was  decided  op  the  ex- 
press Intention  of  the  testator), 

[a]     Keason  for  rule. — "It  was  not 

gretended  that  this  rule,  which  has 
een  commonly  known  as  the  Massa- 
chiAsetts  rule,  was  the  Ideal  rule  of 
reason;  nor  have  the  courts  of  high 
authority  which  have  given  their  ap- 
proval of  It  ever  claimed  it  to  be  such, 
or  one  which  would  accomplish  exact 
Justice  under  all  circumstances.  What 
has  been  claimed  for  it  is  that  its 
general  application,  at  least  if  due 
regard  be  had  for  the  substance  and 
Intent  of  the  transaction,  would  prove 
n.ore  beneficent  In  Us  consequences, 
and  on  the  whole  lead  to  results  more 
closely  approximating  to  what  was 
Just  and  equitable,  than  would  the 
application  of  any  other  rule  or  any 
attempt  to  go  behind  the  declaration 
of  the  dividend  to  search  out  and  dis- 
cover the  equities  of  each  case  ac- 
cording to  some  theoretical  Ideal." 
Smith  V.  Dana,  77  Conn.  643,  648.  60 
A  117,  107  AmSR  61,  69  LRA  76. 

76.  Jackson  v.  Maddox,  136  Oa. 
31.  70  SE  865.  AnnCasl912B  1216: 
Mann  v.  Anderson,  106  Qa.  818,  32 
SE  870;  MlUen  v.  Guerrard,  67  Ga. 
284.  44  AmR  720. 

76.  Bishop  V.  Bishop.  81  Conn.  609. 
71  A  588;  Mills  V.  Brittain.  64  Conn. 
4.  29  A  231,  24  LRA  536:  Bil- 
lings V.  Warren,  216  111.  281,  74  NB 
1050;  Bllnn  v.  Gillett,  208  111.  473, 
70  NE  704,  100  AmSR  234  [aft  110  111. 
A.  37]  De  Koven  v.  Alsop,  205  III. 
309,  68  NE  930,  63  LRA  687;  Hyde  V. 
Holmes,  198  Mass.  287,  84  NE  318; 
D'Ooge  V.  Leeds,  176  Mass.  658,  57 
NE  1025;  Rand  v.  Hubbell,  115  Mass. 
461,  15  AmR  121:  Leland  v.  Hayden, 
102  Mass.  542,  550;  Daland  v.  Wil- 
liams, 101  Mass.  571;  In  re  Brown.  14 
R.  I.  371,  61  AmR  397;  Parker  v. 
Mason,  8  R.  I.  427. 

"We  must  regard  the  principle  as 
settled,  that  stock  dividends  are  to 
be  regarded  as  principal,  and  cash 
dividends  as  Income.  Leland  v. 
Hayden,   supra. 

[al  Ztistrllnitlon  of  bonds  where 
profits  are  retataed^— Where  a  cor- 
poration retains  a  portion  of  Its  sur- 


the  dividend;^*  in  other  words,  if  the  action  of  the 
corporation  manifests  an  intention,  so  far  as  it  is 
concerned,  no  longer  to  treat  its  surplus  profits  as 
income,  but,  to  the  extent  of  the  dividend,  as  a  part 
of  its  permanent  capital,  the  dividend,  as  between 
the  life  tenant  and  the  remainderman,  is  to  be  con- 
sidered as  a  distribution  of  capital,  and  where  the 
effect  andsintent  of  the  declaration  is  a  permanent 
separation  of  its  surplus  profits,  to  the  amount  of 
the  dividend,  from  the  capital  used  in  its  business, 
it  is  to  be  considered,  as  between  such  term  holders, 
as  income.'*  The  view  taken  by  the  Massachusetts 
courts  has  been  followed  in  a  number  of  jnrisdie- 
tions;'*  and  in  Georgia  the  substance  of  the  rule 
has  been  enacted  by  statute.^'  It  follows  that  where 
this  rule  obtains,  regardless  of  the  time  the  profits 
out  of  which  they  are  made  accumulate  or  were 
earned,  all  stock  dividends  are  to  be  considered  as 
capital  belong^g  to   the  remainderman,'*  and  all 

RIus  profits  and  Issues  to  the  stock- 
olders  certificates  in  the  form  of 
corporate  bonds,  running  for  a  defi- 
nite iMTlod  and  chargeable  upon  its 
entirlKssets,  the  distribution  of  such 
bonds  does  not  constitute  a  cash  divi- 
dend, but  amounts  to  a  capitalization 
of  such  assets  and  the  .bonds  so  dis- 
tributed belong  to  the  remainderman. 
Bishop  V.  Bishop.  81  Conn.  509,  71 
A  583. 

[b]  Btook  dtvUends. — "The  dec- 
laration of  a  stock  dividend  involves 
the  creation  and  issue  of  new  shares 
of  stock.  The  basis  of  the  Issue,  in 
BO  far  as  payment  into  the  corpora- 
tion is  not  required  of  the  recipient, 
Is  surplus  assets,  which  thus  be- 
come converted  Into  strict  capital 
with  all  which  £hat  implies.  From 
the  process  there  results  an  Increase 
of  both  the  number  of  outstanding 
shares  and  the  amount  of  the  cor- 
porate assets,  which  have  had  that 
peculiar  dedication  to  the  corporate 
uses  which  entitles  them  to  the  name 
of  capital,  strictly  speaking.  Smith 
v.  Dana,  77  Conn.  543,  B52,  60  A  117, 
107  AmSR  51,  69  LRA  76.  It  is  also 
one  of  the  incidents  of  a  stock  divi- 
dend, that  the  stockholder  who  re- 
ceives his  pro  rata  proportion  of  the 
new  issue,  while  he  acquires  the  own- 
ership of  more  shares,  adds  nothing 
to  his  ptoportlonate  ownership  of  the 
assets  of  the  corporation.  His  hold- 
ing, after  the  new  Issue,  bears  pre- 
cisely the  same  ratio  to  the  total  of 
the  outstanding  shares  of  the  corpor- 
ation as  did  his  previous  holding  to 
the  previous  total.  Terry  v.  Eagle 
Lock  Co.,  47  Conn.  141."  Green  v.  Bls- 
sell,  79  Conn.  547,  651,  65  A  1056,  118 
AmSR  166,  8  LRANS  1011.  9  AnnCas 
287. 

[c]  AppUsatlon  of  mto^— The  sur- 
plus of  a  joint-stock  association  or- 
ganized under  the  laws  of  the  state 
of  New  York,  which  was  held  and 
used  under  the  requirements  of  the 
original  articles  of  the  association  as 
a  fund  "to  protect  the  shareholders 
and  provide  for  losses,"  and  the  In- 
cbme  of  which  it  had  divided  among 
its  stockholders  from  time  to  time, 
together  with  the  earnings  of  the 
original  capital,  was  distributed  by 
vote  of  the  managers  to  the  stock- 
holders by  issuing  bonds  equal  in 
amount  to  the  capital  stock  of  the 
company.  The  bonds  contained  no 
binding  contract  by  anyUody  to  pay 
anything.  They  merely  gave  the 
holder  a  contingent  right  to  be  paid 
out  of  the  securities  which  previ- 
ously had  been  held  by  the  company, 
and  which  were  transferred  to  the 
trustee  with  a  proviso  that  they 
should  be  held  by  the  new  trustee  as 
they  had  been  held  by  the  trustees 
of  the  company,  for  the  security  and 
Indemnification  of  the  stockholders 
against  personal  liability  for  the 
debts  of  the  company,  and  payments 
were  to  be  made  to  the  bondholders 
only  from  such  proceeds  of  the  se- 
curities as  should  be  applicable  for 
the  purpose,  after  provision  was  mad* 
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cash  dividends  are  to  be  regarded  as  income  belong- 
ing to  the  holder  of  the  life  term.^'  However,  if  the 
action  of  the  corporation  in  declaring  a  dividend 
amounts  in  substance  to  a  declaration  of  a  stock 
dividend,  its  character  as  a  distribution  of  capital  is 
not  affected  by  the  fact  that  the  dividend  is  in  form 
a  cash  dividend.^^  But  the  fact  that  an  increase  of 
the  capital  stock  of  a  corporation  is  voted  the  same 
day  as  a  cash  dividend,  to  which  increase  the  stock- 
holder is  entitled  to  subscribe,  does  not  impress  the 
transaction  with  the  character  of  a  stock  dividend,  if 
the  stockholder  is  entitled  to  receive  his  dividend  and 
to  use  it  as  he  sees  fit,  and  is  at  liberty  to  dispose  of 
his  rights  to  subscribe  for  the  new  stock.^*  And  a 


dividend  made  payable  in  stock  or  in  cash  at  the 
option  of  the  stockholder  is  a  cash  dividend.*" 

[$  1261]  7.  Pennsylvania  Bnle.  The  rule  that 
whether  an  extraordinary  cash  dividend  or  a  stock 
dividend  declared  during  the  term  of  a  life  tenant  in 
stock  of  a  corporation  is  to  be  considered  as  income 
belonging  to  the  life  tenant,  or  as  capital  belonging 
to  the  remainderman,  is  t(X  be  determined  by  the 
time,  with  relation  to  the  commencement  of  the  life 
term,  yrhen  the  fund  out  of  which  the  dividend  is 
made  accumulated,  has  been  adopted  by  the  courts  of 
Pennsylvania,"-  and  of  a  number  of  other  jurisdio- 
tions.'*  This  rule  has  been  called  the  Pennsylvania 


for  th«  payment  of  all  other  debts  of 
the  company.  It  was  held  that  the 
bonds  were  like  an  Issue  of  preferred 
stock,  and  that,  aa  between  tenant  for 
life  and  remainderman,  they  were 
capital  and  not  Income.  O'Oose  v. 
Leeds,    176    Mass.    S&8,    67    NB    1026. 

[d]  ZUnatratlon, — Where  a  bank 
had  reduced  the  par  value  of  Its 
shares  In  consequence  of  certain  sup- 
posed losses,  and,  on  recovery  of  the 
sums  supposed  to  have  beei^  lost, 
issued  aadltlonal  stock  to  the^tock- 
holders,  the  new  shares  were  to  b« 
treated  as  capital  as  between  the  U  « 
tenant  and  remainderman.  Parker  v. 
Mason,  8  R.  I.  427. 

77.  Conn. — Union,  etc..  Trust  Co. 
▼.  Talntor.  85  Conn.  462,  88  A  697; 
Green  v.  Blssell,  79  Conn.  647,  66  A 
1066,  118  AmSR  166,  8  L.RANS  1011, 
9  AnnCas  287:  Smith  v.  Dana,  77  Conn. 
648,  CO  A  117,  107  AmSR  61,  69  LiRA 
76. 

Ill,p-I}e  Koven  v.  Alsop,  20S  111. 
809,  68  NK  930,  63  LRA  687;  Water- 
man V.  Alden,  42  111.  A.  294  [rev  on 
other  grounds  144  111.  90,  32  itB  9721. 
■  Mass. — Smith  v.  Cottlng,  120  NB 
177;  Talbot  v.  MlUiken,  221  Mass.  867, 
108  NB  1060;  Boston  Safe  Deposit, 
etc.,  Co.  V.  Adams,  219  Mass.  176. 
106  NB  590;  Gray  v.  Hemenway,  213 
Mass.  239,  98  NB  789:  Hyde  v. 
Holmes,  198  Mass.  287,  84  NB  318; 
Lyman  v.  Pratt,  183  Mass.  68,  66  NB 
23;  Davis  V.  Jackson,  162  Mass.  68, 
26  NB  21,  23  AmSR  801;  Com.  v.  Bos- 
ton, etc.,  R.  Co.,  142  Mass.  146,  7 
NB  716;  Leland  v.  Hayden,  102  Mass. 
642. 

N.  C— Humphrey  ▼.  liang.  169  N. 
tC   601.  86   SB   626,  LRA1916B   626. 

R.  I.— Newport  Trust  Co.  v.  Van 
Rensselaer,  32  R.  L  231,  78  A  1009. 
36  LRANS  663. 

"Persons  having  a  right  to  the  In- 
come of  trust  funds  Invested  In  the 
stocks  are  entitled  to  the  enjoyment 
of  those  dividends  declared  by  the 
directors  of  the  respective  corpora- 
tions which  partake  of  the  character 
of  cash  dividends."  Bishop  v.  Bishop, 
81  Conn.  509,  527,  71  A  688. 

[a]  "Oash  OiTiaeiias,  as  that  term 
is  applied  In  this  connection,  include 
all  distributions  of  the  surplus  as- 
sets of  a  corporation,  whether  the 
same  be  in  the  form  of  cash  or  prop- 
erty, which  are  made  to  sharehold- 
ers pro  rata  through  the  medium  of 
dividend  declarations  In  such  man- 
ner that  the  assets  so  distributed  are 
aparted  from  the  body  of  the  assets 
of  the  corporation  to  become  the  prop- 
erty of  the  shareholders,  and  thus 
pass  out  of  the  dominion  and  control 
of  the  corporation  into  that  of  the 
shareowners."  Bishop  v.  Bishop,  81 
Conn.  609,  "627,  71  A  68$. 

[b]  "It  is  the  chMMtwistle  fea- 
ture of  a  stock  dividend  that  the  prop- 
erty of  the  corporation  Itself  remains 
unchanged,  but  that  each  one  of  the 
■hares  of  the  Increased  capital  stock 
represents  a  smaller  fractional  In- 
terest than  before  In  the  total  amount 
of  the  corporate  property.  On  the 
other  hand  It  Is  the  characteristic 
feature  of  a  dividend  declared  and 
paid  wholly  from  the  net  profits  or 
undivided  earnings  that  It  does  di- 
minish the  property  of  the  corpora- 


tion by  exactly  the  amount  of  the 
dividend  so  paid  out,  while  it  leaves 
the  fractional  interest  represented  by 
each  siiare  of  the  capital  stock  ex- 
actly what  It  was  before."  Gray  v. 
Hemenway,  212  Mass.  239,  241.  98  NB 
789  Celt  Gibbons  v.  Mahon,  136  U.  S. 
649,  669,  10  set  549,  34  L.  ed.  E2S]. 

[0]  "The  iiMM  lAcnrrliv  of  a  aeM 
for  capital  did  not  of  itself  amount 
to  an  appropriation  to  capital  of  all 
the  Income  on  hand."  Davis  v.  Jack- 
son, 152  Mass.  58,  60,  26  NB  21.  23 
AmSR  801. 

[d]  StvlAaidB  paid  In  aotea  of  a 
corporation  are  cash  dividends  with- 
in the  rule  that  cash  dividends  go  to 
the  life  tenant.  Boston  Safe  Deposit, 
eta,  Co.  v.  Adams,  219  Mass.  175.  106 
NB  690. 

[e]  A  diatifbatloa  tj  oozpomtion 
of  Its  own  stook  reoeived  la  naymeat 
of  a  debt  is  not  a  stock  dividend. 
Green  v.  Bissell.  79  Conn.  547.  66  A 
1066,  118  AmSR  166,  8  LRANS  1011, 
9  AnnCas  287. 

[f  ]  A  dlvldnd  payable  in  stock  of 
another  oorporatloa  which  the  first 
corporation  has  purchased  with  its 
earnings  Is  not  a  stock  dividend  but 
a  "cash  dividend."  Union,  etc.  Trust 
Co.  V.  Talntor,  85  Conn.  452,  83  A  697; 
Gray  v.  Hemenway,  312  Mass.  239, 
98  NB  789. 

[g]  A  dividend  payable  In  oorpo- 
ratloa's  own  stoeik  and  purchased  oy 
It  out  of  earnings  is  considered  as  a 
cash  dividend  under  the  rule  that 
cash  dividends  go  to  the  life  tenant 
Smith  v.  Cottlng,  (Mass.)  120  NB  177; 
Gray  v.  Hemenway,  212  Mass.  239,  98 
NB  789;  Com.  v.  Boston,  etc.,  R.  Co., 
142  Mass.  146,  7  NB  716;  Leland  v. 
Hayden,  102  Mass.  542. 

[h]  Oertincate  of  deposit,— -A  divi- 
dend declared  by  a  bank  and  made 
payable  In  certificates  of  deposit  is 
a  cash  dividend.  Humphrey  v.  Lang, 
169  N.  C.  601,  86  SB  626,  LRA1916B 
626. 

78.  Rand  v.  Hubbell,  116  Mass.  461. 
16  AmR  121;  Leland  v.  Hayden,  102 
Mass.  542;  Daland  v.  Williams,  101 
Mass.  671. 

[a]  Difidend  in  cash  a  mere  fonn. 
— (1)  Where  a  resolution  declaring  a 
dividend  In  cash  required  the  appli- 
cation of  the  same  In  payment  for 
new  stock  of  the  corporation,  the  re- 
sult was  held  to  be  a  stock  dividend. 
Rand  v.  Hubbell,  115  Mass.  461,  15 
AmR  121.  (2)  Where  a  resolution 
provided  that  "the  treasurer  be  au- 
thorized to  receive  such  dividend  in 
payment  for  2800  shares  of  the  stock, 
and  issue  certificates  for  the  divi- 
dend," and  It  was  not  contemplated 
that  anyone  should  receive  money, 
but  only  that  each  stockholder  should 
turn  over  a  formal  right  to  receive 
money,  and  should  In  fact  receive 
shares,  such  a  dividend  was  held  to 
be  a  stock  dividend.  Daland  v.  Wil- 
liams, 101  Mass.  571.  (3)  Where  a 
corporation  voted  to  create  new 
shares,  to  be  Issued  and  disposed  of 
as  the  directors  should  deem  proper, 
and  the  directors  voted  to  offer  to 
each  stockholder  the  right  to  take  at 
par  twenty  per  cent  of  a  new  share 
for  each  old  share  held  by  him,  and 
that  if  any  one  should  not  avail  him- 
self of  his  right,  It  should  be  at  the 


disposal  of  the  directors,  and  the  di- 
rectors on  the  same  day  declared  a 
dividend  of  twenty  per  cent  in  cash 
derivable  from  the  sliares  which  the 
stockholders  should  respectively  pay 
for  the  new  shares  taken  by  them 
under  the  preceding  vote,  it  was  ad- 
judged that  a  trustee  holding  stock 
in  the  corporation,  whether  he  re- 
ceived the  amount  of  his  dividend  in 
stock,  or  suffered  the  stock  to  which 
he  was  entitled  to  be  sold  by  the  di- 
rectors and  received  the  dividend  in 
cash,  took  it,  in  either  alternative,  as 
capital  and  not  as  Income.  Leland  v. 
Hayden,  102  Masa  642. 

7S.  Waterman  v.  Alden.  42  III.  A 
294  [rev  on  other  grounds  144  IlL 
90,  32  NB  972];  Smith  V.  Cottlng, 
(Mass.)  120  NB  177:  Hyde  v.  Holmes. 
198  Mass.  287,  84  NB  318;  Lyman  v. 
Pratt,  183  Mass.  58,  66  NB  421: 
Davis  V.  Jackson,  152  Mass.  68,  2S 
NB  21,  23  AmSR  801  [dlst  Rand  T. 
Hubbell.  116  Mass.  461,  16  AmR  1211: 
Holbrook  V.  Holbrook,  74  N.  H.  201,  66 
A  124,  r2  LRANS  768;  Ballantlne  v. 
Young,  79  N.  J.  Bq.  70,  81  A  119: 
Brown  V.  Brown,  72  N.  J.  Eq.  667,  tS 
A  739;  Newport  Trust  Co,  v.  Van 
Rensselaer,  32  R.  I.  231,  78  A  1009, 
36  LRANS  668. 

80.  Humphrey  v.  Lang,  169  N.  C. 
601,  86  SB  626,  LRA1916B  626. 

81.  In  re  Stokes,  240  Pa.  288,  87  A 
975;  Boyer's  App.,  224  Pa.  144.  151, 
78  A  320;  SmitVs  Est,  140  Pa.  344, 
21  A.  438,  33  AmSR  237:  Oliver's  BsL, 
136  Pa.  43,  20  A  627,  20  AmSR  894,  » 
LRA  421;  Philadelphia  Trust,  etc.. 
Ins.  Co.'s  App.,  (Pa.)  16  A  734:  Elarp's 
App.,  28  Pa,  368 ;  Maulsby's  Bst,  14 
Pa.  Dist  329;  Thompson's  Bst,  9  Pa. 
Co.  639. 

"It  seems  to  be  the  doctrine  of  our 
cases,  that  the  remainder-men  are  en- 
titled to  just  what  the  stock  was  act- 
ually worth  at  the  time  of  the  cre- 
ation of  the  trust,  no  less  and  no 
more."    Boyer's  App.,  supra. 

[a]  BoasoB  for  naa^-"Where  th* 
profits  of  a  manufacturing  or  bank- 
ing corporation  have  been  accumulat- 
ing for  many  years,  until  the  market 
value  of  the  stock  is  more  than  double 
Its  original  price,  and  the  owner  dies, 
directing  the  Income*  of  his  estate 
to  be  applied  to  particular  objects 
for  limited  periods,  these  extraor- 
dinary accumulations  are  as  much  a 
part  of  his  capital  as  any  other  por- 
tion of  his  estate,  and  must,  there- 
fore, be  regarded  as  forming  a  part 
of  the  principal  form  which  the  fu- 
ture income  Is  to  arise."  Ejarp's  App., 
28  Pa.  368.  376. 

[b1  "The  leadlBff  easa  in  TtaamA- 
vania  Is  Barp's  App.,  28  Pa.  368." 
Smith's  Bst.,  140  Pa.  344,  362,  21  A 
438,  23  AmSR  237. 

Cc]  .  Xhs  bnrdaa  of  proof  rests  upon 
the  remainderman  to  show  any  im- 
pairment of  the  principal.  Boyer's 
App.,  224  Pa.  144.  73  A  320. 

[d]  FresunpUon  is  that  every 
dividend  goes  to  the  life  tenant  in- 
stead of  to  the  remainderman. 
Boyer's  App.,  224  Pa.  144,  78  A  320; 
In  re  Robinson,  218  Pa.  481,  67  A 
776. 

89.  N.  H.— Holbrook  v.  Holbrook. 
74  N.  H.  201.  66  A  124,  12  LRANS 
768;  Lord  v.  Brooks,  62  N.  H.  72. 


7or  later  casos,  dsvelopments  and  Obanfss  In  the  law  see  cumulative  Annotations,  same  title,  pas*  and  not*  number. 
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or  Ameriean  mle.**  TTnder  this  xnle,  if  it  is  ascer- 
tained, that  the  entire  fund  accumulated  before  the 
inception  of  the  life  estate,  the  dividend  goes  to  the 
remainderman,^  while,  on  the  other  hand,  if  it  is 
found  that  the  entire  fund  aconmulated  after  the 
inception  of  the  life  estate,  'the  dividend  goes  to 
the  life  tenant.'"  Further,  if  it  is  found  that  the 
fund  from  -which  the  dividend  was  declared  accumu- 

N.  J. — ^Ballantipe  v.  Toung,  79  N. 
J.  'Ba.  70,  81  A  119;  Brown  v.  Brown, 
72  N.  J.  Eg.  667,  65  A  739;  Lister  v. 
Weeks.  60  N.  J.  Eq.  215,  46  A  658  [aff 
SI  N.  J.  Eq.  675  mem,  47  A  1132 
nem] ;  LianK  v.  Lahk,  57  N.  J.  Eci.  326, 
41  A  705  [rev  66  N.  J.  Eq.  803.  40  A 
2781:  Ashhurst  v.  Potter,  29  N.  J.  Bq. 
C26:  V&n  Doren  v.  Olden,  19  N.  J.  Eq. 
176.  97  AmD  650. 

N.  Y. — In  re  Osborne,  209  N.  T.  460, 
103  NB  723.  823.  50  LRANS  610,  Ann 
Casl915A  298;  In  re  Harteau.  204  N. 
T.  292,  97  NB  726;  In  re  Megrue,  170 
App.  Dlv.  653,  156  NTS  1059;  In  re 
Balch,  98  Misc.  610.  162  NTS  940; 
In  re  Bishop,  89  Misc.  356,  151  NTS 
768;  In  re  Tod.  85  Misc.  298,  147  NTS 
161.  See  Thayer  v.  Burr,  201  N.  Y. 
155.  94  NE  604  (of  which  It  was  said 
In  In  re  Osborne,  supra,  that  it  was 
Intended  to  be  a  recognition  of  the 
right  to  an  apportionment  of  the  dlvl- 
dend  so  as  to  preserve  the  corpus  of 
the  trust  estate). 

S.  C. — Wallace  v.  Wallace,  90  8.  C. 
61.  72  SE  653;  Cobb  V.  Fant,  36  S.  C. 
1.  14   SE  959. 

Vt. — In  re  Heaton,  89  Vt.  650,  671, 
•6  A  21,  tiRA1916D  201. 

See  GUkey  v.  Paine,  80  Me.  319. 
325,  14  A  206  (where,  although '  the 
question  decided  was  not  one  which 
would  come  within  the  operation  of 
the  Pennsylvania  rule,  the  court  said: 
•TThe  efTort  In  this  country  has  been 
generally,  to  maintain  the  integrity 
of  the  capital,  and  to  give  all  sur- 
plus ea.rnings,  in  whatever  form  dis- 
tributed, to  the  life-tenant.  And,  per- 
haps, no  better  rule  than  this  can 
be    adopted")/ 

"The  underlying  principle  applic- 
able in  this  case  is  tnat  no  corporate 
dividend  declared  after  the  right  to 
the  income  has  become  severed  from 
the  ultimate  ownership  of  the  stock 
upon  which  such  dividend  is  declared 
belongs  in  equity  to  the  person  en- 
titled to  Income  except  so  far  as  it  is 
derived  from  the  earnings  of  the 
stock  after  such  severance.  The  gen- 
eral trend  of  judicial. opinion  in  this 
country  is  towards  the  adoption  of 
that  principle,  and  we  adopt  it  with- 
out qualification."  I<ang  v.  Lang,  67 
N.  J.  Eq.  325,  327,  41  A  70S. 

"By  tne  rule  we  adopt,  the  life 
tenant  receives  all  the  profits  of  the 
corporation  accumulated  during  the 
life  of  the  trust  which  are  released 
from  corporate  control  and  distri- 
buted among  the  stockholders  during 
the  life  tenancy,  regardless  of  the 
form  of  the  distribution;  and  the  re- 
mainderman receives  at  the  end  of 
the  term  the  corpus  of  the  trust  fund 
undiminished  In  value  from  what  it 
-was  at  the  Inception  of  the  trust, 
-which  is  all  that  he  can  justly  claim, 
unless  the  creator  of  the  trust  has 
evidenced  an  intention  that  he  shall 
receive  more.  It  works  out  exact 
justice  between  the  parties  and,  we 
believe,  will  more  often  give  effect  to 
the  unexpressed  Intention  of  the  tes- 
tator."    In  re  Heaton,  supra. 

"It  should  be  held:  1.  Ordinary  divi- 
dends, regardless  of  the  time  when 
the  surplus  out  of  which  they  are 
payable  was  accumulated,  should  be 
paid  to  the  life  beneficiary  of  the 
trust.  2.  Extraordinary  dividends, 
payable  from  the  accumulated  earn- 
ings of  the  company,  whether  pay- 
able in  cash  or  stock,  belong  to  the 
life  beneficiary,  unless  they  entrench 
in  whole  or  in  part  upon  the  capital 
of  the  trust  fund  as  received  from  the 
testator  or  maker  of  the  trust  or  In- 
vested in  the  stock,  in  which  case 
such- extraordinary  dividends  should 
be  returned  to  the  trust  fund  or  ap- 


portioned between  the  trust  fund  and 
the  life  beneficiary  in  such  a  way  as 
to  preserve  the  integrity  of  the  trust 
fund."  In  re  Osborne,  209  N.  T.  450, 
477,  103  NE  723,  823,  60  LRANS  610, 
AnnCaslOieA  298. 

[a]  Xa.  Hew  Tock  the  court  of  ai>- 
peals  in  In  re  Osborne,  209  N.  T.  450, 
103  NE  723,  823,  50  LRANS  610,  Ann 
Ca8l91SA  298,  explained  and  distin- 
guished the  apparently  contrary  hold- 
ings in  Robertson  v.  De  Brulatour, 
188  N.  T.  301,  80  NB  938;  Lowry  v. 
Farmers'  L.  &  T.  Co.,  172  N.  T.  137, 
64  NE  796;  McLouth  v.  Hunt,  164  N. 
T.  179,  48  NE  548,  39  LRA  230;  In 
re  Kernochan,  104  N.  Y.  618,  11  NB 
149;  Chester  v.  Buffalo  Car  Mfg.  Co., 
70  App.  Dlv.  443,  75  NTS  428;  Matter 
of  Rogers,  22  App.  Dlv.  428,  48  rTTS 
176  raff  161  N.  T.  108,  55  NE  393], 
on  the  ground  that  the  decisions 
reached  might  well  have  been  based 
on  the  language  of  the  various  wills 
Involved,  and  expressly  .disapproved 
any  language  used  in  those  cases  in- 
dicating a  view  contrary  to  the  rea- 
soning of  the  Osborne  case. 

B3.     Bryan    v.    Aiken,    (Del.)    86    A 
674;  Kalbach  v.  Clark.  133  Iowa  216, 
110     NW    699,     12     LRANS     801,     12 
AnnCas  647;  Goodwin  v.  MoOaughty,' 
108  Minn.  248,  122  NW  6. 

84.  Smith's  Est,  140  Fa.  S44,  21 
A  438.  23  AmSR  237. 

86.  Lord  v.  Brooks,  62  K.  H.  72; 
In  re  Baldwin.  209  N,  T.  601,  108 
NB  734;  Richmond  v.  Richmond,  123 
App.  Dlv.  117,  108  NTS  298  [af[  196 
N.  T.  636  mem,  89  NB  1111  mem]; 
Simpson  V.  Moore,  30  Barb.  (N.  T.) 
637;  Clarkson  v.  Clarkson,  18  Barb. 
(N.  T.)  646;  In  re  Balch,  98  Misc. 
510,  162  NTS  940;  In  re  Carey,  63 
Misc.  489.  118  NTS  604;  Woodruff's 
Est,  Tuck.  (N.  T.)  58;  Beyer's  App., 
224  Pa.  144,  73  A  320;  Oliver's  E&t, 
136  Pa.  43,  20  A  627.  20  AmSR  894, 
9  LRA  421;  Philadelphia  Trust,  etc., 
Ins.  Co.'s  App..  (Pa.)  16  A  734;  In  re 
Heaton.  89  Vt  650,  96  A  21.  LRA1916D 
201. 

[a]  Blaoorery  of  mJnenda.^ 
-Where  the  trust  estate  consists  of 
stock  in  a  company  formed  for  the 
purpose  of  buying,  selling,  and  de- 
veloping mineral  land,  profits  realized 
on  the  sale  of  some  of  such  land,  and 
due  to  the  discovery,  after  the  death 
of  the  creator  of  the  trust,  of  mineral 
deposits,  must  be  regarded  as  In- 
come of  the  company  earned  subse- 
quent to  testator's  death.  Oliver's 
Est.,  136  Pa.  43,  20  A  627,  20  AmSR 
894.  9  LRA  421. 

88.  N.  H.— Holbrook  ▼.  Holbrook, 
74  N.  H.  201,  66  A  124,  12  LRANS  768. 

N.  J. — Ballanttne  v.  Toung,  79  N., 
J.  Eq.  70,  81  A  119;  Day  v.  Faulks.  79 
N.  J.  Eq.  66,  81  A  854  Caff  81  N.  J. 
Eq.  178,  88  A  384];  Bro-wn  v.  Bro-wn, 
72  N.  J.  Eq.  667,  65  A  739;  Lister  v. 
Weeks,  60  N.  J.  Eq.  216,  226,  46  A  658 
raft  61  N.  J.  Eq.  676  mem,  47  A  1132 
mem];  Lang  v.  Lang,  67  N.  J.  Eq. 
325,  41  A  706  [rev  58  N.  J.  Eq.  608, 
40  A  278];  Ashhurst  v.  Potter,  29  N. 
J.  Eq.  625;  Van  Doren  v.  Olden,  19 
N.  J.  Ri.  176,  97  AmD  650. 

N.  Y. — In  re  Osborne.  209  N.  T. 
450.  103  NB  728,  823,  60  LRANS  610, 
AnilCasl915A  298;  In  re  Harteau,  204 
N.  T.  292,  97  NB  726;  In  re  Megrue, 
170  App.  Dlv.  653,  166  NTS  1059; 
In  re  Balch,  98  Misc.  610,  162  NTS 
940;  In  re  Bishop,  89  Misc.  356,  161 
NTS  768;  In  re  Tod,  85  Misc.  298,  147 
NTS  161. 

Pa. — In  re  Stokes,  240  Pa.  288,  87  A 
976;  Earp's  App.,  28  Pa.  368;  Mauls- 
by's  Est,  14  Pa.  Dlst  329. 

S.  C. — ^Wallace  v.  Wallace,  90  S.  C. 
81,  72  SB  663;  Cobb  V.  Pant.  36  8.  C 


lated  partly  before  and  partly  after  the  inception 
of  the  life  estate,  the  di-vidend  is  apportioned  between 
the  life  tenant  and  the  remainderman."*  Under  this 
rule  it  makes  no  difference  whether  the  dividend  is 
declared  in  stock  or  in  cash,*^  except  that  ordinary 
cash  dividends,  regardless  of  the  time  when  the  sur- 
plus out  of  which  they  are  payable  accumulated,  go 
to  the  life  beneficiary.**  .However,  in  a  New  Jersey 

1,  14  SE  959. 

[a]     Bnlea  for  apportloaiiMBt.— (1) 

In  New  Tork  the  following  rules  have 
been  laid  down:  "The  intrinsic  value 
of  the  trust  Investment  is  to  be  ascer- 
tained by  dividing  the  capital  and  the 
surplus  of  the  corporation  existing 
at  the  time  of  the  creation  of  the 
trust  by  the  number  of  shares  of  the 
corporation  then  outstanding,  which 
gives  the  value  of  each  share,  and 
that  amount  must  be  multiplied  by 
the  number  of  shares  held  in  the 
trust.  The  value  of  the  investment 
represented  by  the  original  shares 
after  the  dividend  has  been  made  is 
ascertained  by  exactly  the  same 
method.  The  difference  between  the 
two  shows  the  impairment  of  the 
corpus  of  the  trust.  If  the  dividend 
is  of  money  the  amount  of  that  differ- 
ence Is  to  be  retained  by  the  trus- 
tee as  capital,  and  the  remainder  paid 
to  the  life  beneficiary.  If  the  divi- 
dend is  in  stock  the  amount  of  Im- 
pairment in  money  must  be  divided 
by  the  intrinsic  value  of  a  share  of 
the  new  stock,  and  the  quotient  gives 
the  number  of  shares  to  be  retained 
to  make  the  Impairment  good — the  re- 
maining shares  going  to  the  life  bene- 
ficiary." In  rd  Osborne,  209  N.  Y. 
460,  485,  103  KB  723,  823.  SO  LRANS 
610,  AnnCasl916A  298.  (2)  Substan- 
tially the  same  rule  or  method  is 
used  in  Pennsylvania.  In  re  Stokes, 
240  Pa.  277,  87  A  971;  In  re  Stokes, 
240  Pa.  288,  87  A  975;  Beyer's  App., 
224  Pa.  144,  73  A  320;  Smith's  Est,  140 
Pa.  344,  21  A  438  23  AmSR  237.  (3)  In 
New  Jersey,  while  the  parties  inter- 
ested are  at  liberty  to  show  that  the 
earnings  were  made  differently,  the 
presumption  Is  that  the  earnings  out 
of  which  the  dividend  is  declared  have 
been  made  uniformly,  day  by  day. 
Lang  V.  Lang,  57  N.  J.  Eq.  326,  41  A 


706.  (4)  The  object  of  the  apportion- 
ment of  the  dividend  between  a  life 
tenant    and    a    remainderman    is    to 

f reserve  to  the  latter  the  value  of 
he  estate  as  it  was  created.     In  re 
Stokes,  supra. 

fb]  liaxket  Talnev— (1)  An  im- 
pairment of  the  trust  fund  is  not 
shown  by  proof  that  the  market  price 
of  the  stock  has  decreased  since  the 
declaration  of  a  dividend.  In  re 
Stokes.  240  Pa.  288,  87  A  976.  (2)  Nor 
is  It  shown  that  the  trust  fund  is  not 
impaired  by  proof  that  the  market 
price  of  the  stock  has  not  been  af- 
fected by  the  declaration  of  the  divi- 
dend. Smith's  Est.  140  Pa.  344,  21 
A  438,  23  AmSR  237.  (3)  However, 
the  market  value  may  aid  in  the  ascer. 
talnment  of  the  actual  value,  and 
is  therefore  properly  received  In  evi- 
dence on  that  Issue.  In  re  Stokea. 
240  Pa.  288,  87  A  975;  In  re  Stokes,  240 
Pa.  277,  87  A  971:  Boyer's  App.,  224 
Pa.  144,  73  A  320;  Smith's  Est,  140  Pa. 
344,  21  A  438,  23  AmSR  237. 

87.  Holbrook  y.  Holbrook,  74  N.  H. 
201,  203,  66  A  124,  12  LRANS  768 
roverr  Quinn  v.  Madlgan.  66  N.  H.  8, 
17  A  976,  in  80  far  as  that  case  held 
that  dividends  were  not  apportlon- 
able]:  Ballantine  v.  Young,  79  N.  J. 
Eq,  70,  81  A  119;  In  re  Stokes,  240  Pa^ 
288,  87  A  975;  Philadelphia  Trust, 
etc..  Ins.  Co.'s  App.,  (Pa.)  16  A  734. 

"We  are  al«o  of  the  opinion  that 
if  the  action  on  the  part  of  the  bank 
-was  a  declaration  of  a  stock  and  not 
of  a  ce.sh  dividend,  our  conclusion 
would  not  be  different"  Holbrook  v. 
Holbrook,  supra. 

88.  In  re  Osborne,  209  N.  T.  460, 
476.  103  NB  723.  828.  60  LRANS  610. 
AnnCaslOlSA  298;  EJarp'a  App.,  28  Pa. 
368. 

"In  all  cases  of  ordinary  di-vidends 
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case  it  was  indicated  that  this  limitation  of  the  gen- 
eral rule,  based  as  it  is  merely  upon  conTenienee, 
would  not  be  followed  in  that  state." 

[i  1262]  8.  Kentncky  Snle.  The  Kentucky 
rule  is  that  a  dividend  declared  out  of  earnings, 
whether  of  stock  or  cash,  ordinary  or  extraordinary, 
and  regardless  of  the  time  with  reference  to  the  in- 
ception of  the  trust  in  the  stock  that  the  f ui;d  from 
which  the  dividend  is  madfe  was  earned,  goes  to  the 
one  entitled  to  the  income  at  the  time  the  dividend  is 


<^6clftrod  ^ 

[i  1263]  9.  Bole  in  Englaod.  The  early  Eng- 
lish rule  gave  all  extraordinary  or  unusual  dividends 
declared  during  the  life  estate,  whether  in  stock  or 
cash,  to  the  corpus  and  not  to  the  income,*^  but 
there  were  frequent  departures  from  this  rule  even 
among  the  earlier  cases.**  This  rule  is  now  practically 
obsolete  in  England  and  the  modem  EngUah  rule  is 
the  same  as  the  rule  hereinbefore  referred  to  as  the 
Massachusetts  rule.** 


Xn.     MEMBEBS  AND  STOOEHOLDEBS 


[$  1264]  A.  Bights  and  Liabilities  as  to  Oor> 
poration** — 1.  Who  Are  Members  or  Stockholders — 
a.  In  General.  A  stockholder  is  one  who  holds 
membership  in  a  corporation  or  joint-stock  company 
by  virtue  of  holding  or  owning  one  or  more  shares 
of  its  stock.**  The  term  is  used  synonymously  with 
"  shareholder.  "»•  It  is  also  used  synonymously  with 
"member"*^  La  the  sense  that  a  stockholder  is  a 
member,*'   but  not  necessarily  in  the  sense  that  a 


one  which  has  no  capital  stock.-  Some  statntes  define 
"stockholders"  as  the  owners  of  shares  in  a  cor- 
poration which  has  a  eapital  stock,**  and  "mem- 
bers" as  the  corporators  and  their  successors  in  a 
corporation  which  has  no  capital  stock.^  The  term 
"proprietors"  is  not  the  most  appropriate,  in  either 
a  legal  or  a  popular  sense,  to  express  the  individual 
stockholders  and  members  of  a  corporation.' 
whether,  as  between  the  corporation  and  themselves, 


member  is  a  stockholder,  as  the  corporation  may  be  J  individuals  stand   in  the  relation  of  stockholders 

Horn* 


the  courts  uniformly  hold  that  they 
should  be  paid  to  the  life  l>eneflclary 
of  the  trust  In  conformity  with  the 

feneral  rule  that  dividends  are 
eemed  to  have  been  earned  as  of  the 
date  of  their  declaration."  In  re  Os- 
borne, supra. 

[a]  Beasona  fos  ml*.  —  (I)  "The 
distinction  between  ordinary  and  ex- 
traordinary dividends  is  necessary  to 
make  a  workable  rule  and  at  tne  same 
time  preserve  the  Integrity  of  the 
trust  fund.  The  integrity  of  the 
tru.<:t  fund  and  rights  of  the  life 
beneficiary  under  the  trust  should 
each  be  considered,  determined  and 
preserved  by  a  court  of  equity."  In 
re  Osborne,  209  Nj^T.  450,  477,  103 
NB  723,  828,  50  L.RANS  610,  AnnCas 
191BA  298.  (2)  "In  ordinary  divi- 
dends on  stock,  periodically  declared, 
the  Intervals  between  the  times  of 
payment  are  so  brief,  and  the  sums 
divided  so  small,  that  no  great  In- 
justice can  be  done  in  following  the 
rule  of  convenience,  while,  on  the 
other  hand,  the  necessity  for  it  is 
usually  very  strong,  arising  from  the 
difficulty  'of  ascertaining  the  exact 
amount  of  proiits  made  during  frac- 
tions of  the  period."  Elarp's  App.,  28 
Pa.  368.  375. 

89.  t^ne  V.  Lang,  67  N.  J.  Bq.  S2E, 
41  A  705. 

"A  distinction  has  indeed  been 
made  between  extraordinary  divi- 
dends and  ordinary  or  current  divi- 
dends by  enforcing  apportionment  of 
those  of  the  first  class  and  not  of 
the  others.  Cook  Corp.  ch.  33.  Bven 
In  the  leading  case  of  Earp's  App., 
28  Pa.  388,  which  first  declared  the 
general  doctrine,  it  is  said  obiter  that 
in  ordinary  dividends  periodically  de- 
clared the  Intervals  between  the 
times  of  payment  are  so  brief  and  the 
sums  divided  are  so  small  that  no 
great  Injustice  can  Ira  done  in  fol- 
lowing the  rule  of  Judicial  con- 
venience tliat  forbids  apportionment, 
in  respect  of  time,  in  cases  of  peri- 
odical payments  becoming  due  at 
fixed  intervals,  while  on  the  other 
hand  the  necessity  for  it  Is  usually 
very  strong,  arising  from  the  dlffl- 
culty  of  ascertaining  the  exact  amount 
of  profits  made  during  fractions  of 
the  period.'  This  so-called  rule  of 
convenience  always  yields  to  equity, 
and  the  difficulty  of  apportionment 
is  no  greater  in  one  case  than  in  an- 
other. I  cannot  assent  to  the  Idea 
that  some  dividends  should  stand  on 
a  different  footing  from  others.  To 
hold  that  where  a  life  estate  begins 
one  day  before  a  dividend  Is  declared 
the  entire  dividend  shall  go  to  the 
life  tenant  may  be  convenient,  but 
certainly  is  unjust."  Lianj;  v.  laang. 
67  N.  J.  Bo.  826.  888,  41  A  706. 

tOb    Cox  V.  daulbert,  148  Kjr.  407. 


147  SW  2Bi  Hlte  T.  Hlle,  98  Ey.  267, 
266.  20  SW  778.  40  AmSR  189,  19  LRA 
173. 

"It  is  the  rule  as  settled  by  the 
current  of  authority  that  dividends, 
whether  of  stock  or  payable  in  money, 
are  non-apportlonable,  and  must  be 
considered  as  accruing  In  their  en- 
tirety as  of  the  date  when  they  are 
declared.  If,'  for  Instance,  the  life 
tenancy  has  begun  when  a  cash  divi- 
dend is  declared,  it  belongs  to  the  life 
tenant,  although  It  may  result  In  part 
from  profits  previously  earned.  It 
goes  to  him  irrespective  of  the  time 
when  It  was  earned.  No  inquiry  will 
In  such  a  case  be  made  as  to  what 
portion  of  the  profit  upon  which  the 
dividend  was  based  was  earned  be- 
fore or  after  the  death  of  the  teata^ 
tor  for  the  purpose  of  apportioning  it 
between  the  tenant  for  life  and  the 
remainderman."    Hlte  v.  Hlte,  supra. 

[a]  BoaMB  for  znto, — "The  dlffi- 
oulty  attending  such  an  inquiry,  the 
impossibility  of  attaining  accuracy, 
and  of  ascertaining  the  many  sources 
from  which  the  profit  has  been  de- 
rived, are  the  reasons  for  this  rule." 
Hlte  V.  Hlte,  98  Ky.  257s  265,  20  SW 
778.  40  AmSR  189,  19  LRA  178. 

81.  Cummings  v.  Boswell,  2  Jur. 
N.  S.  1005;  Irving  v.  Houston,  4 
Paton  App.  Cas.  621;  Brander  v. 
Brander,   4  Ves.    Jr.   800,   31    Reprint 

n.  Johnson  v.  Johnson,  16  Jur. 
714;  Preston  v.  Melville,  16  Sim.  163, 
39  ErfeCh  163,  60  Reprint  836;  Price  v. 
Anderson,  15  Sim.  473.  38  EngCh  478, 
60  Reprint  703. 

93.  Bouch  V.  Sproule,  12  App.  Cas. 
886;  In  re  Hopkins,  V.  R.  18  Eq.  698; 
Jones  V.  Evans,  tl*l*]  1  Ch.  23. 

Wassachnsetts  rale  see  supra  i 
1260. 

94.  Cross  refarenoesi 

Holders    of    over-issue    of    stock    as 

stockholders  see  supra  9  647. 
Who    are    stockholders    within    par- 
ticular rules: 
Ehitltling  stockholder  to: 

Inspect  corporate  books  Bee   in- 
fra !  1309. 
Sue  see  infra  {  1468. 
Vote  see  infra  H  1383-1434. 
Imposing    liability     for    corporate 

debts  see  infra  j|{  1653-1563. 
Requiring    director    to     be     stock- 
holder see  infra  XIII,  A. 
96.     U.  S. — Beal  v.  Essex  Sav.  Bank, 
87  Fed.    816,   15  CCA  128. 

Cal.^Smith  v.  San  Francisco,  etc., 
R.  Co.,  116  Cal.  684,  47  P  682.  66 
AmSR  119,  86  LRA  309. 

Ind. — (Jowdy  Gas  Well,  etc.,  Co.  v. 
Patterson.  29  Ind.  A.  261,  64  NB  486. 
Md. — Magruder  v.  Colston.  44  Md. 
849,  22  AmR  47. 

Minn. — ^Aithur  ▼.  Clarke.  46  Minn. 
491.  49  NW  262. 


Mo. — Shaeffer    ▼.    Missouri 
Ins.  Co..  46  Mo.  248. 

Nev.— State  v.  Leete,  16  Nev.  242. 

N.  H. — Farnum  v.  Patch.  60  N.  B. 
294,  49  AmR  313. 

N.  Y.— Mills  V.  Stewart,  41  N.  T. 
384;  St.  John  v.  Bberlin.  28  Misc.  686, 
51  NYS  998. 

N.  D. — In  re  Argus  Printing  Co- 
1  N.  D.  434,  48  NW  847.  26  AmSR 
639.  12  LRA  781. 

Pa. — Curry  v.  Scott,  64  Pa.  270. 

[a]  Holdiiv  or  ownlar. — A  person 
who  '"holds"  shares  of  stock.  Issued 
in  his  name,  is  recognised  as  a  stock- 
holder as  well  as  one  who  "owns" 
them.    State  v.  Leete.  16  Nay.  242. 

Capital,  oapital  atofik,  aad  shozM 
see  supra  {{   498-751. 

9S.  Continental  SecnrlUea  Co.  v. 
Interborou^h  Rapid  Transit  Co..  166 
Fed.  945,  »63. 

"A  stockholder  or  one  owning  stock 
is  necessarily  a  sliareholder."  Con- 
tinental Securities  Co.  v.  Inters 
borough  Rapid  Transit  Co..  supra. 

[a]  "nuzelioUn"  ««fla)»dL— (1) 
"One  who  holds  or  owns  a  share  or 
shares  in  a  joint  stock  or  incorporated 
company,  in  common  fund,  or  in  some 
property;  as  a  shareholder  In  a  rail- 
way, a  mining  or  banking  oompany." 
Continental  Securities  Co.  v.  Inter- 
borough  Rapid  Transit  Co.,  166  Fed. 
946,  963.  (2)  "A  'shareholder*  in  a 
corporation  Is  one  who  has  a  pro- 
portionate Interest  In  its  assets,  and 
is  entitled  to  take  part  in  its  control 
and  receive  its  dividends."  Beal  v. 
Essex  Sav.  Bank,  67  Fed.  816.  817, 
15  CCA  1128. 

97.  State  V.  Otlmore,  24  N.  H. 
461;  Hatter  of  Hastings.  120  App.  Div. 
756,  105  NYS  834:  Com.  v.  Detwlller, 
131  Pa.  614,  18  A  990.  992.  7  LRA  357, 
360.  See  In  re  Philadelphia  Sav.  Inst, 
1  Whart  (Pa.)  461,  80  AmD  22( 
(recognizing  the  rule  that  ordinarily 
a  stockholder  is  a  member,  but  con- 
struing the  charter  in  question,  which 

grovtded  for  the  raising  of  capital 
y  the  issuance  of  shares  not  for  the 
benefit  of  the  stockholders  but  as  an 
additional  security  or  pledge  to  tbe 
depositors,  to  create  a  distinction  be- 
tween a  member  of  the  oorporatlos 
and  a  stockholder). 

98.  See  supra  note  97. 

99.  Smith  V.  Iron  Mountain  Tun-, 
nel  Co.,  46  Mont.  13,  126  P  649,  Ana 
Casl914B  561;  State  v.  Mudie,  28  &I>. 
41,  116  NW  107. 

Propriety  and  naeaast^  of  tifean 
owneraUp  see  supra  !  616. 

Stook  mA  Boastook  ooxpoxatloas  see 
supra  }  47. 

1.  Smith  V.  Iron  Mountain  Ton- 
nel  Co.,  46  Mont  13.  126  P  649.  Aim 
Ca8l914B  651;  State  ▼.  MudlSb  12  9. 
D.  41.  116  NW  107. 

a.    SUte  V.  Oilmore.  84  N.  H.  4(L 
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depends,  as  in  other  cases  involving  a  contractual 
reLationship,  upon  the  intention  of  the  parties  as 
manifested  by  a  correct  construction  of  the  agree- 
ment into  which  they  have  entered.* 

[%  1265]  b.  Holder  of  Legal  or  Eanitable  Title. 
The  term  stockholder  ordinarily  is  taken  to  apply  to 
the  holder  of  the  legal  title  to  shares/ .  but  snch 
application  is  not  exclusive,  and  in  a  proper  ease  the 
term  may  apply  as  well  to  the  equitable  owner  of 
shares.' 

[$  1266]  .  e.  Incorporators.  An  incorporator  is 
not  necessarily  a  stockholder,*  but  where  the  act 
of  incorporation  provides  that  the  stockholders  in 
a  certain  named  joint-stock'  company  are  incorpora- 
ted it  necessarily  gives  them  the  standing  of  stock- 
holders in  the  corporation.^ 

[$  1267]  d.  Directors.  A  statute  requiring  a 
director  to  be  a  stockholder^  does  not  operate  to 
make  a  person  who  is  elected  and  acts  as  a  direc- 
tor a  stockholder  when  in  fact  he  holds  no  stock." 

[$  1268]  e.  Principal  or  Agent.  One  for  whom 
stoflk  is  purchased  by  an  agent  is  a  stockholder 
although  the  agent  contracted  in  his  own  name  and 
the  stock  was  apportioned  to  and  stands  in  the  name 
of  the  agent.^° 


9.  IT.  8.— Armstrooe  t.  UbIob 
Tnist.  etc.  Bank.  248  Fed.  268,  160 
CCA  346. 

Ky. — Smith  V.  Southern  Fdy.  Co., 
166   Ky.  208,  179  SW  205. 

Mo. — ^Union  Sav.  Asboc.  v.  S«llgr- 
man,  92  Mo.  635,  1  AmSR  776  loverr 
GHswold  V.  Sellirman,  72  Mo.  110]; 
St&te  V.  Peter  Cooper  Bids.,  etc,  Aa- 
eoc,  78  Mo.  A.  104. 

N.  T.— Bill  V.  NautUns  Ina.  Co..  4 
Sandf.    Ch.    E77. 

S.  C. — Herndon  v.  WardlaWr  100  S. 
C.  1.  84  SE  112. 

Tex. — Teaman  v.  Oalveoton  City 
Co..   <Clv.  A.)    173  SW  489. 

[al  nw  nam*  by  which  a  par- 
ticular Instrument  is  called  Is  not 
controlling  as  to  Its  real  character. 
Tbe  court  laAy  Inquire  whether  It 
renders  its  holder  a  creditor  or  a 
stockholder.  Armstrons  v.  Union 
Trust,  etc..  Bank,  248  Fed.  268.  160 
CCA  346. 

[bl  OhartWF  and  statute*  aa  part 
«f  oostntet,— The  question  whether  a 
writing,  although  styled  "A  Stock 
Certlflcate,"  is  in  fact  a  certificate 
of  Indebtedness,  so  as  to  constitute 
the  holder  a  creditor  rather  than  a 
stockholder.  Is  one  of  interpretation 
depending  on  the  certificate,  charter, 
and  pertinent  statutes  of  the  state, 
and  they  are  to  be  construed  together. 
Smith  V.  Southern  Fdy.  Co.,  166  Ky. 
208.  179  SW  2  OS. 

[cl  The  piaetleal  eonstnotlon 
placed    on    the    instrument    by    the 

eartles  as  shown  by  their  acts  may 
e  considered  in  determining  the 
status  of  the  holder.  Teaman  v.  Ghil- 
veston  City  Co.,  (Tex.  Civ.  A.)  178 
SW  489. 

.  Cd]  Vaiticnlar  axvumanta  «oa> 
straed.— (1)  To  constitute  a  person  a 
stockholder.  Armstrong  v.  Union 
Trust,  etc..  Bank.  248  Fed.  268,  160 
CCA  348;  Coltrane  v.  Blake,  113  Fed. 
786,  51  CCA  457:  Guaranty  Trust  Co. 
V.  Galveston  City  B.  Co.,  107  Fed. 
111.  46  CCA  306  [certiorari  den  181  U. 
S.  622,  21  set  925,  45  L.  ed.  10321; 
Hamlin  v.  Toledo,  etc.,  R.  Co.,  78  Fed. 
664,  24  CCA  271,  36  LHA  826:  United 
Soc.  V.  New  Haven  Bagle  Bank,  7 
Conn.  466;  Inscho  v.  Mid-Continental 
Dev.  Co.,  94  Kan.  370,  146  P  1014, 
AnnCaBl917B  646;  Smith  v.  Southern 
Fdy.  Co.,  166  Ky.  208,  179  SW  205; 
Field  T.  Ijamson,  etc.,  Mfg.  Co.,  162 
Mass.  388,  38  NE  1126.  27  LRA  136; 
MclAughlln  V.  Detroit,  etc.,  R.  Co., 
8  Mich.  100.  (2)  Not  to  create  rela- 
tion of  stockholder.  In  re  Fifty  Gold 
Uinea  Corp.,  190  Fed.  105  [rev  on 
other  grounda  201  Fed.  647]:  Jones 
T.  Woolley,  <  Ida.  48,  >«  P  120; 
Wright  V.  Johnston,  (Iowa)  167  NW 
680;  Tlmrber  v.  Cminp,  8t  Ky.  406, 


<  SW  146;  Burt  v.  Battle,  31  Oh.  St. 
116;  Prouty  v.  Prouty  Boot,  etc.,  Co., 
156  Pa.  112,  26  A  1001;  Herndon  v. 
Wardlaw,  100  S.  C.  1,  84  SB  ^112; 
In  re  Touquoy  Gold  Min.  Co.,  (N.  S.) 
1   EastLR    142.  _^     ^  .. 

Status  as  pxef  errsd  stoeUioMer  or 
ercOltor  see  supra  {674. 

4.  tJ.  S. — Brown  v.  Duluth,  etc.,  R. 
<:o:,  53  Fed.  889. 

Ala. — National  Commercial  Bank  v. 
McDonnell,  92  Ala.  387,  9  S  149. 

Cal. — ^Balnes  v.  Babcock,  95  Cal. 
681,  27  P  674,  30  P  776,  29  AmSR  168. 

Ga. — Sylvania,  etc.,  R.  Co.  v.  Hoge, 
129  Ga.  734,  69  SB  806.  ^,  „,     ^ 

111. — Colton  V.  Williams.  <S  lU.  A 

466. 

Md. — Magruder  v.  Colston.  44  Md. 
349,  22  AmR  47. 

Minn. — Holland  v.  Duluth  Iron 
Min.,  etc.,  Co.,  65  Minn.  824.  68  NW  60, 

60  AmSR  480.  ^     

Mo.— Williams  v.  Bverett.  200  SW 

1045. 

Nev. — State  v.  Ii«ete.  16  Nev.  242. 

N.  J. — In  re  Cedar  Grove  Cemetery 
Co.,  61  N.  J.  L.  422,  39  A  1024. 

N.  T. — Rosevelt  v.  Brown.  11  N.  T. 
148;  St.  John  v.  Eberlln,  23  Misc.  685, 

61  NTS  998;  McGlll  V.  Holmes,  23 
Mlsa  624.  62  NTS  840;  Adderly  v. 
Storm,  6  Hill  624;  Thorp  v.  WoodhuII, 
1  Sandf.  Ch.  411. 

Oh. — Franklin  Bank  v.  Commercial 
Bank.  36  Oh.  St.  360,  38  AmR  694.        , 

[a]  Application  of  rule. — The 
statement  in  the  articles  of  associa- 
tion of  the  names  of  the  shareholders 
made  in  pursuance  of  positive  statu- 
tory requirement  constitutes  the  per- 
sons so  named  legal  owners  of  -"the 
number  «f  shares  designated.  The 
relation  to  the  corporation  and  the 
state  of  such  a  legal  owner  Is  not 
affected  by  the  fact  that  payment  for 
the  shares  may  have  been  made  out 
of  the  property  of  another  person. 
Williams  V.  Bverett,  (Mo.)  200  SW 
1046. 

Oozpocat*  books  as  •vidaace  of 
BMBibeTsUp  see  Infra  I   1272. 

6.  Lloyd  V.  Preston,  146  U.  8.  680. 
13  set  131,  36  L.  ed.  1111;  Pendery 
V.  Carleton,  87  Fed.  41,  30  CCA  610; 
Colorado  Iron- Works  v.  Sierra  Grande 
Min.  Ck>.,  15  Colo.  499.  25  P  826,  22 
AmSR  433;  Williams  v.  Everett, 
(Mo.)  200  SW  1046;  Larwill  v.  Burke, 
19  Oh.  Clr.  Ct.  513,  10  Oh.  Clr.  Dec.  606. 

KlahUlty  to  czaOltoxs  see  Infra  S 
1665. 

Bigfet  to  vote  see  infra  I  1386  et  seq. 

tnwtffiirtsMd  tnasf WM's  titl*  see 
supra  f  114!). 

B,  M«dler  ▼.  Albuquerque  Hotel, 
etc.,  Co.,  C  N.  IC  831,  28  F  651;  Dens- 
more  Oil  Co.  T.  Densmore,  64  Pa.  43. 

"(Corporators    exist    before    stock- 


[$  1269]    f.    Option  Holder.    One   who   has    a 

mere  option  to  take  stock  is  not  a  stockholder  unless 
and  until  he  exercises  the  option  afSrmatively  and 
takes  stook.^^  The  holder  of  securities  convertible 
into  stock  is  not  a  stockholder,  but  may  become  such 
by  con^rting  his  securities  into  stock.^' 

[{  1270]  g.  Onstodian.  A  mere  custodian  of 
stock,  holding  it  for  the  purpose  of  preserving  if 
pendijig  litigation  as  to  its  ownership,  is  not  a  mem- 
ber of  the  corporation.^'  \ 

[%  1271]  b.  Stockholder  of  Holding  Corpora- 
tion. A  stockholder  in  a  corporation  which  owns 
all  the  stock  of  another  corporation  is  not  a  stock- 
holder in, the  latter  corporation.^* 

[$  1272]  L  Evidence  of  Status.  It  will  be  pre- 
sumed that  corporate  stock  was  issued  to  the  holder 
as  a  subscriber;^'  that  a  person  in  whose  name  stock 
is  voted  is  the  owner  thereof;^'  and  that  a  stock- 
holder remains  such  until  the  contrary  is  shown.^'' 
Where  there  is  introduced  evidence  which  raises  a 
presumption  that  a  person  is  a  stockholder,  the  bur- 
den is  on  him  to  prove  that  he  is  not.^*  So  the  burden 
is  upon  one  to  whom  a  certlflcate  of  .stock  fair  on 
its  face  is  issued  to  show  by  clear  and  convincing 
evidence  that  the  stock  does  not  speak  the  truth  as 

holders,  and  do  not  exist  with  them. 
When  stockholders  come  in,  corpora- 
tors cease  to  be."  Chase  v.  Lord.  77 
N.  T.  1.  11.  6  AbbNCas  269. 

<tnaUfloatloas  of  ooiporstors  see 
supra  IS  76-82. 

7.  Teaman  v.  Galveston  City  Co., 
106  Tex.  389,  167  SW  710.  AnnCas 
1917B   191. 

B.     See  infra  XIII,  A. 

9.  Van  Heusen  v.  Van  Heusen 
Charles  Co.,  74  Misc.  292,  297,  131 
NTS  401. 

"The  provision  of  the  statute  re- 
quiring that  a  director  must  be  a 
stockholder  does  not  mean  that  a 
person  who  Is  voted  for  as  a  director, 
who  is  published  to  the  world  as  a 
director,  who  acts  as  such,  taking  a 
part  In  the  managemjent  of  the  cor- 
poration. Is,  in  fact,  a  stockholder, 
when  no  stock  has  ever,  as  a  matter 
of  fact,  been  issued  to  him.  It  means 
Oiat  a  person  to  properly  qualify  for 
directorship  must,  under  the  law,  be 
a  holder  of  capital  stock,  his  acts  as 
such  director  only,  when  not  a  etock- 
holder,  may  be  void  and  of  no  leiral 
effect,  and  other  penalties  may  fol- 
low; but  It  cannot  be  said.  In  face 
of  the  fact  that  he  has  no  stock — that 
no  stock  has  ever  been  Issued  to  him 
— ^that,  because  he  acts  as  a  director. 
he  is  a  stockholder."  Van  Heusen 
v.  Van  Heusen  Charles  Co.,  supra. 

■Iteet  of  taUac  shares  to  qnallf  y 
as  dirsotor  see  supra  S  785. 

10.  Stover  v.  Flack,  30  N.  T.  64; 
Burr  v.  Wilcox,  22  N.  T.  561;  Stover 
v.  Flack,  41  Barb.  162  [alT  30  N.  Y. 
641. 

Snhaorlptlon  by  one  on  balwU  or 
others  see  supra  t  830. 

11.  Totten  V.  Tlson,  64  (Ja,  139; 
Medler  v.  Albuquerque  Hotel,  etc., 
Co.,  6  N.  M.  331,  28  P  661. 

IS.    Burt  V.  Rattle,  31  Oh.  St  116. 

"The  right  to  become  a  stockhold- 
er does  not  make  Its  possessor  a 
stockholder."  Burt  v.  Rattle,  supra. 
'  [a]  Bole  applied.^ — An  Issue  of  so- 
called  preferred  stock,  convertible 
Into  common,  did  not  make  Its  hold- 
ers members  of  the  corporation.  Burt 
v.   Rattle,    31   Oh.   St.   116. 

13.  Matter  of  Hastings,  180  A.PP. 
Dlv.  756,  105  NTS  834. 

1^  Sabre  v.  United  Tract.,  etc.. 
Co.,  225  Fed.  601. 

15.  Ronald  v.  Schoenfeld,  94  Wash. 
238,  162  P  43. 

is.  Eureka  Min.,  etC;,  Co.  v.  Uvely. 
59  Wash.  660,  110  P  426. 

17.  Barron  v.  Burrlll,  86  Me.  72. 
29  A  938;  BarrOn  v.  Paine,  83  Me.  812. 
22  A  218;  Strong  v.  Wheaton,  3S 
Barb.  (N.  T.)  616.  To  same  efTeot 
Tilden  v.  Toung,  39  Mich.  58. 

18;    TurnbuU  v.  Parson,  95  U.  S. 
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to  its  ownership.**  Any  competent  and  relevant  evi- 
dence of  the  ownership  of  stock  by  a  person  is  admis- 
sible to  show  that  he  is  a  stockholder.*"  The  evi- 
dence admissible  is  not  restricted  to  writings;  the 
relation  of  stockholder  may  be  proved  by  parol.** 
The  adnussions  of  a  person  either  by  acts,  words,  or 
condnct,  that  he  is  a  stockholder  may  be  received  in 
evidence  against  him.**  However,  a  charge  made  at 
a  meeting  of  stockholders  and  creditors  that  a  par- 
ticnlar  person  is  a  stockholder  is  not  evidence  against 
him  unless  he  has  admitted  the  truth  of  the  charge 
either  by  express  answer  or  by  silent  acquiescence  or 


418,  t*  Xj.  ed..  437;  Hoa^land  v.  Bell, 
.36  Barb.  (N.  T.)  67:  Ronald  v.  Schoen- 
fold,  94  Wash.  238,  162  F  48. 

19.  Ronald  v.  Schoenfeld,  94  Wash. 
238.  162  P  43. 

20.  Cal. — Chemical  Nat.  Bank  v. 
Bavermale.  120  Cal.  601,  S2  P  lOTl, 
66  AmSR  206;  Hanson  v.  Sherman, 
25  Cal.  A.  169,  143  P  78. 

Ind. — ^Payne  v.  Ooldbach,  14  Ind. 
A.  100.  42  Hk  642. 

N.  T.— Wheeler  v.  Millar,  90  N.  T. 
<S3. 

R.  I. — Congdon  v.  Winsor,  17  R.  1. 
236,  81  A  640. 

S.  C. — Murray  v.  Aiken  Mln.,  eta, 
Utg.  Co.,  87  S.  C.  468,  16  SE  148. 

[a]  Seelantioiia  or  testliuonjr  of 
officers^— (1)  While  a  person  cannot 
be  shown  to  be  a  stockholder  In  a 
corporation  by  the  declarations  of  the 
corporation's  officers,  this  may  be 
shown  by  such  officers'  sworn  testi- 
mony. '  Oullbert  v.  Kessineer,  173 
Mo.  A.  680,  160  SW  17.  (2)  In  the 
absence  of  the  stock  book  the  treas- 
urer may  testify  as  to  certificates 
Issued  by  him.  Congdon  v.  Winsor, 
17  R.  I.  23«,  21  A  640. 

[b]  OlzouBistMioes  attsnOiaf  la- 
■vaaoe  of  stooK.— "Upon  the  issue  of 
whether  or  not  the  defendant  was  a 
stockholder  in  the  corporation,  evi- 
dence of  the  circumstances  coveringr 
and  controlling  the  issuance  of  the 
stock  to  him  was  competent,  relevant, 
and  material,  provided  such  evidence 
was  accompanied  with  or  followed 
by  other  evidence  showlner  or  tend- 
ing: to  show  that  the  circumstances 
of  the  transaction  had  been  commu* 
nlcated  to  the  defendant."  Hanson 
v.  Sherman,  26  Cal.  A.  169,  17S,  143  P 
78. 

SI.  Robinson  v.  Rispin,  88  Cal.  A. 
E36,  166  P  979;  ChafBn  v.  Cumminss, 
87  Me.  76;  Quilbert  v.  Kessinger,  178 
Mo.  A.  680,  686,  160  SW  17;  Haynes 
V.  Brown,  86  N.  H.  646. 

"The  evidence  necessary  to  show 
that  defendant  was  a  stockholder  does 
not  liave  to  be  in  wrltlner.  It  may  b« 
shown  by  proof  of  his  conduct." 
Guilbert  v.  Kessinger,  supra. 

32.  Lexington,  etc.,  R.  Co.  ▼. 
Chandler,  13  Mete.  (Mass.)  311;  New 
Hampshire  Cent.  R.  Co.  v.  Johnson, 
30  N.  H.  890,  64  AmD  300;  Coiigdon 
V.  Winsor,  17  R.  I.  236,  21  A  640. 

Estoppel  to  deny  ralsttoa  see  Infra 
t:  1273,  1563. 

33.  Hanson  v.  Sherman,  26  Cal.  A. 
169.  143  P  78. 

34.  See  cases  infra  this  note. 

[a]  Fartionlar  matters. — (1)  evi- 
dence that  two  persons  were  asso- 
ciated together  in  managing  a  cor- 
poration does  not  show  that  tney  were 
Joint  owners  of  the  corporate  stock. 
Payne  v.  Ooldbach,  14  Ind.  A.  100, 
42  NEI  642.  (2)  The  presumption  that 
corporate  stock  standing  on  the  com- 
pany's books  in  the  name  of  a  de- 
.ceased  person  belonged  to  him  is  not 
overthrown  hy  evidence  that  after 
his  death  another  person  exercised 
acts  of  control  and  dominion  over  It. 
Rasmussen  v.  Sevier  Valley  Canal 
Co.,  48  Utah  490,  160  P  444.  (3) 
Where  it  appeared  that  defendant 
was  not  one  of  the  original  stock- 
holders of  the  company  who  had  sub- 
scribed for  its  whole  capital  stock, 
and  no  forfeiture  by  them,  or  increase 
of   capital,    or    transfer    to    hlra    was 


Shown,  evidence  that  he  had  subse- 

?uently  subscribed  and  given  his  note 
or  stock  is  not  sufflclent  to  prove 
him  a  stockholder.  Lathrop  v.  Knee- 
land,  46  Barb.  (N.  Y.)  432.  (4)  "The 
evidence  of  abandonment  should  be 
very  clear  to  Justify  the  conclusion 
that  a  stockholder  in  a  corporation 
has  ceased  to  be  such,  when  there  has 
been  no  sale  of  his  stock  and  no  ex- 
press agreement  on  his  part."  Ek- 
berg  v.  Swedish-American  Pub.  Co., 
114  Minn.  196,  200,  130  NW  1029. 
(6)  Slight  evidence  of  mutual  recog- 
nition of  the  relation  of  stockholder 
may  establish  the  legal  position.  Up- 
ton V.  Bumham,  28  F".  Cas.  No. 
16,798,  3  Biss.  481.  (6)  The  fact 
that  a  person  signs  a  proxy,  in  which 
he  describes  himself  as  a  stockholder, 
is  prima  facie  evidence  that  he  is 
such.  Greenville,  etc,  R.  Co.  v. 
Smith.  40  S.  C.  L.  91.  (7)  It  is  not 
conclusive  against  him,  although  It 
weakens  his  testimony  that  he  was 
neither  the  owner  or  holder  of  stock. 
Breck  v.  Brewster,  160  App.  Dlv.  208. 
1S4  NTS  «97.  (8)  The  receipt  of 
dividends  is  evidence  of  consent  and 
acquiescence  to  the  relation.  Ham- 
mond V.  Straus,  63  Md.  1.  (9)  But 
It  Is  not  conclusive  proof  that  a  per- 
son is  a  stockholder.  Stephens  v. 
Follett,  48  Fed.  842. 
as.    See  cases  infra  this  note. 

[a]  arUcnos  lieM  snlllolant  to 
show:  (1)  That  a  particular  person 
or  corporation  was  a  stockholder. 
Howell  V.  Crawford,  77  Ark.  12,  89 
SW  1048;  Overmyor  v.  Cannon,  82 
Ind.  457 ;  Cantor  v.  Baltimore  Overall 
Mfg.  Co.,  121  Md.  65,  87  A  1116; 
Murray  T.  Aiken  Mln.,  etc.,  Mfg.  Co., 
37  S.  C.  468,  16  SE  148;  Vanderwerken 
V.  Olenn.  86  Va.  9,  6  SE  806:  Lewis  v. 
Glenn,  84  Va.  947,  «  SE  866.  And 
see  Steed  v.  Henry,  120  Ark.  688,  180 
SW  608  (evidence  held  sufficient  to 
show  that  particular  persons  ware 
stockholders,  and  Insufficient  to  show 
that  another  was).  (2)  That  he  was 
a  bona  flde  stockholder.  Fish  v.  Har- 
rison, 88  N.  J.  Eq.  633,  91  A  326.  (3) 
That  he  was  a  nominal  stockholder. 
Hanson  Sheep  Co.  v.  Farmers',  etc.. 
State  Bank,  63  Mont.  824,  163  P 
1161.  (4)  That  he  was  not  a  stock- 
holder. Heartt  v.  Sherman,  229  111- 
581,  82  NE  417;  O'Brien  v.  Fulkerson, 
75  Mich.  564,  42  NW  979.  And  see 
Yolo  Bank  v.  Weaver,  8  Cal.  Unrep. 
Cas.  569.  81  P  160  (holding  that, 
while  the  evidence  was  not  so  con- 
vincing as  to  render  it  absolutely  cer- 
tain that  a  certain  person  was  not  a 
stockholder,  yet  It  tended  to  show 
that  fact).  (5)  That  he  had  ceased 
to  be  a  stockholder.  Atchison  First 
Nat.  Bank  v.  Wattles,  8  Kan.  A.  188, 
54  P  1103;  Jones  v.  Western  Mfg.  Co., 
32  Wash.  375,  78  P  359.  (6)  That  he 
was  not  regarded  as  a  stockholder 
(Elliott  V.  Ashby,  104  Va.  716,  62  SB 
383)  (7)  by  the  officer  who  solicited 
hlg  subscription,  the  corporation,  nor 
himself  (Sherman  v.  Shaughnessy, 
148  Mo.  A.  679,  129  SW  246). 

[b]  Bvldencs  held  InsnfBolent  to 
show:  (1)  That  a  particular  person 
or  corporation  Is  a  stockholder. 
Thompson  v.  Stanley,  78  Hun  248,  26 
NYS  890  [afr  147  N.  Y.  713  mem,  42 
NE  726];  Chapman  v.  Virginia  Real 
Est.  Inv.  Co.,  96  Va.  177,  81  SB  74. 
(2)  That  a  stockholder  remained 
such.     Amerlscoggln  Bridge  v.  Bragg, 


by  acts  or  oondnet  which  ean  fairly  be  eonstmed  as 
an  assent.*'  In  various  eases  the  weight  of  particu- 
lar items  of  evidence  has  been  discussed,*^  and  the 
evidence  as  a  whole  held  sufficient  or  insufficient  to 
establish  that  a  certain  person  was  a  stockholder.*^ 
Corporate  books  and  records.  The  role  asserted 
in  many  cases  is  that  the  books  and  records  of  a 
corporation  are  competent,**  and  prima  facie*^ 
evidence  of  who  are  its  members  or  stookholder?. 
However,  the  view  adopted  in  some  cases  is  that  such 
books  and  records  are  not  admissible  against  a  per- 
son to  show  that  he  is  a  stockholder  unless  there  is 

11  N.  ».  102.  (3)  That  a  stockholder 
had  ceased  to  be  such.  E^cberg  v. 
Swedish-American  Pub.  Co.,  114  Minn. 
619,  130  NW  1032.  (4)  That  a  cor- 
poration acquired  title  to  stock  .In 
another  corporation  in  any  mode  by 
which  it  was  authorized  to  acquire  it 
New  York  Chemical  Nat.  Bank  v. 
Havermale,  120  CSal.  601,  62  P  1071,  65 
AmSR  206.  ,  (6)  The  identity  of  an 
Intestate  as  the  owner  of  stock.  Moss 
V.  Manhattan  Co.,  48  App.  Dlv.  661,  62 
NTS  936. 

ae.  V.  S.— Liggett  T.  Glenn,  61 
Fed.  381.  2  OCA.  286:  Glenn  ▼.  Liggett, 
47  Fed.  472. 

Me. — Penobscot  R.  Co.  ▼.  Dnmmer, 
40   Me.  172,   63  AmD  664. 

N.  H.— Preston  V.  Cutter,  64  N.  H. 
461,  18  A  874. 

N.  T. — ^Brisbane  v.  Delaware,  etc, 
R.  Co.,  94  N.  Y.  204  [a«  25  Hun  488]. 

N.  C. — Glenn  v.  Orr,  9e  N.  C.  413, 
3  SE  538. 

Oh, — Cincinnati,  etc.,  R.  Co.  v. 
Rawson,  16  ClncLBul  428. 

Pa. — Bank  of  Commerce's  App_  73 
Pa.   69. 

Va. — Stuart  ▼.  Valley  R.  Co-  82 
Oratt    (78  Va.)   146.       '    "•    *«^    " 

W.  Va. — South  Branch  R.  Co.  v. 
liong,  4S  W.  Va.  131,  27  SB  297; 
Pittsburgh,  etc,  R.  Co.  v.  Applegate, 
21  W.  Va.  172. 

37.  U.  S: — Tumbull  V.  Payson,  9S 
U.  S.  418,  24  L.  ed.  437 ;  Glenn  v.  Lig- 
gett, 47  Fed.  472;  Glenn  v.  McAl- 
lister, 46  Fed.  883;  Stephens  v.  Fol- 
lett, 43  Fed.  842;  RockvlUe,  etc.. 
Tump.  Road  v.  Van  Ness.  20  F.  Caa 
No.  11,984,  2  Cranch  C.  C.  449.  But 
see  cases  infra  notes  28,  29. 

Ala Semple  v.  Glenn,  91  Ala.  245, 

6  S  46,  9  S  266,  24  AmSR  894;  Leh- 
man V.  Olenn,  87  Ala.  618,  <  S  44. 
.   Ga. — Howard  v.  Glenn,  85  Ga.  238, 
11  SB  610,  21  AmSR  isi. 

Me. — ^Penobscot  R.  Co.  ▼.  Dummer, 
40  Me.  172,  68  AmD  654;  Whitman  v. 
Granite  Church,  24  Me.  236:  Coffin  T. 
Collins,  17  Me.  440. 

Minn. — Holland  v.  Duluth  Iron  MiB., 
etc.,  Co.,  66  Minn.  824,  68  NW  60,  60 
AmSR  480. 

N.  H^-Baynes  v.  Brown,  te  N.  H. 
S45. 

N.  J.'^— In  re  Consolidated  Tel.,  etc, 
Co.,  43  A  433;  In  re  St.  Lawrence 
Steamboat  Co..  44  N.  J.  L.  529;  Down- 
ing V.  Potts,  23  N.  J.  L.  66. 

N.  Y. — Hoagland  v.  Bell,  36  Barb. 
67;  Hamilton,  etc.  Plank  Road  Co.  v. 
Rice,  7  Barb.  167. 

Pa. — ^MoHosa  v.  Wheel«r,  46  Fs. 
32. 

R.  I. — Congdon  V.  Winter,  17  R.  L 
236,  21  A  640. 

Utah.— Rasmussen  v.  Sevier  Val- 
ley Canal  Co.,  48  Utah  490,  160  P  444. 

Va. — Vanderwerken  v.  Glenn,  8S 
Va.  9,  6  SE  806;  Lewis  v.  Olenn,  84  Va. 
947,  6   SB  868. 

W.  Va. — South  Branch  R.  Co.  v. 
Long,  43  W.  Va.  131,  27  SE  297; 
Pittsburg,  etc.,  R.  Co.  v.  Applegate, 
21  W.  Va.  172. 

Eng. — Wolverhampton  New  Water- 
works Co.  V.  Hawksford,  11  C  B.  N. 
S.  456,  103  ECL  466,  142  Reprint  874, 

7  C.  B.  N.  S.  796,  97  ECL  796,  141  Re- 
print 486:  Cornwall  Great  Cons.  Lead, 
etc.,  Mln.  Co.,  Ltd.  v.  Bennett,  6  H.  ft 
N.  423,  167  Reprint  1246;  London,  etc 
R.  Co.  V.  Falrclough.  2  M.  &  O.  674, 
40  ECL  800,  138  Reprint  91S. 


For  tetsr  oases,  developments  and  oliSBges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CORPORATIONS 


[14  C.  J.]     837 


introduced  other  evidence  showing  his  membership** 
or  connecting  or  making  him  privy  in  spme  way  to 
the  entries  in  qnestion.*'  Under  either  rule  such 
books  and  records  are  not  cbnolusive  ;■*>  and  they 
must  be  properly  identified.*^  Some  statutes  provide 
expressly  or  in  effect  that  a  book  of  the  corporation 
eontaining  the  names  of  its  stockholders  shall  be 
prima  facie  evidence  of  the  facts  stated  therein;'^ 
but  such  a  statute  does  not  apply  to  a  writing  which 
is  not  within  its  terms,**  and  it  is  held  that  other 
evidence  of  membership  is  necessary  to  render  the 
book  competent  and  the  statute  applicable.**  A 
statute  providing  that  a  person  in  whose  name  shares 
of  stock  stand  on  the  books  of  the  company  shall  be 
deemed  the  owner  thereof  as  regards  the  company 
does  not  render  the  books  admissible  against  a 
person  to  show  that  he  is  a  stockholder.*' 

A  stock  sabscription  paper  is  relevant  and  compe- 
tent evidence  on  the  question  whether  a  person  is  a 
stockholder  in  a  corporation.** 

Certificates  of  stock  are  evidence  that  the  holder 


named  therein  is  a  stockholder,*^  but  they  are  not 
exclusive;  a  person's  status  as  a  stockholder  may  be 
proved  by  other  evidence.** 

Papers  filed  with  public  officials.  A  certified  list 
of  shareholders  made  by  corporate  officers  and  filed 
with  a  public  official  as  required  by  statute  is  prima 
facie  evidence  of  who  are  stockholders.**  Where 
one  of  the  purposes  of  a  statute  requiring  the 
recording  of  articles  of  association  and  annual 
reports  is  to  inform  the  public  and  especially  credi> 
tors  as  to  who  are  the  stockholders,  the  corporation 
is  estopped  as  against  third  persons  from  introducing 
evidence  to  show  that  a  person  who  is  named  in  such 
articles  and  reports  as  a  stockholder  was  never  such 
in  fact.** 

[f  1273]  ].  Estoppel  to  Deny  Relation.  One 
who  exercises  the  privileges  of  a  stockholder  is 
estopped  to  deny  the  existence  and  decline  the 
responsibilities  of  the  relation.*^  But  there  can  be 
no  estoppel  unless  the  person  has  assented  in  some 
way  to  the  relation  as  by  approval,  acquiescence^ 


88.  Sigua  Iron  Co.  v.  Oreene,  104 
Fed.  8S4,  44  CCA  221  [certiorari  den 
180  U.  S.  637,  21  set  920,  45  U  ed. 
710 J:  Carey  v.  WJUlama,  79  Fed.  906, 
26  CCA  227;  Hinsdale  Sav.  Bank  v. 
Ne'W  Hampshire  Bankine  Co.,  S9  Kan. 
71C.  54  P  1051,  68  AmSR  391;  OuU- 
b«rt  V.  Kesslnser,  173  Mo.  A.  680,  160 
SW  17. 

"It  is  trne,  as  appellant  claims,  that, 
in  a  case  like  tlils.x  where  It  is  songrht 
to  charge  with  liability  as  a  stock- 
holder a  person  who  denies  being 
such,  the  books  and  records  of  the 
corporation,  which  do  not  contain  his 
signature  or  other  similar  act  to 
Trhlch  he  la  a  party,  if  unsupported 
by  other  evidence,  are  not  admissible 
to  prove  his  membership  In  the  cor- 
poration. tHinsdale  Sav.  Bank  t. 
Nevr  Hampshire  Banking  Co.,  59  Kan. 
716.  54  P  1051,  68  AmSR  391J.  While 
the  records  of  the  corporation  are  evi- 
dence of  all  corporate  proceedings 
therein  recorded  they  cannot  be  used 
against  a  stranger  to  connect  him 
with  the  corporation,  and  until  de- 
fendant has  been  shown  to  be  a 
stockholder  by  other  evidence,  he'  is 
a  stranger,  and  the  records  of  the  cor- 
poration would  be  binding  on  it  but 
not  on  him.  ...  It  will  be  no- 
ticed that,  in  the  cases  holding  that 
the  records  cannot  be  used  to  estab- 
lish a  person's  membership  in  the 
corporation,  it  Is  said  the  records  are 
inadmissible.  In  the  absence  of  other 
evidence  showing  such  membership. 
That  is,  the  records  cannot  be  used, 
independently  of  everything  else,  to 
establish  the  defendant's  connection 
with  the  corporation.  But  when  his 
membership  is  shown  by  other  and 
competent  evidence,  then  the  books 
may  be  Introduced  to  explain  acts 
done  by  the  defendant,  to  show  what 
those  [acts]  mean  and  the  inevitable 
inference  to  be  drawn  from  then? 
when  they  -are  compared  In  point  of 
time,  similarity  and  purpose  with 
the  acts  of  the  other  -stockholders." 
Guilbert  v.  Kesslnger,  173  Mo.  A. 
680,  685.  687,   160  SW  17. 

[a]  Cms  dlsttavnlalied.  — In  dis- 
cussing TumbuU  V.  Payson,  96  U.  S. 
418,  24  L.  ed.  437,  supra  note  27, 
the  court  in  one  case  said:  "Read  In 
connection  with  the  facts  of  the  case, 
it  is  by  no  means  clear  that  Mr. 
Justice  ClUIord  meant  to  Imply  that 
the  prima  facie  presumption  would 
arise  merely  from  the  appearance  of 
the  name  of  the  alleged  stockholder 
on  the  books  of  the  corporation.  The 
case  was  one  where  the  name  prop- 
erly appeared  upon  the  hooks,  and  It 
is  to  be  presumed  that  the  observa- 
tion was  addressed  to  the  state  of 
facts  under  consideration.  In  any 
other  view.  It  was  obiter.  Under  the 
circumstances,  we  do  not  feel  con* 
strained  to  consider  the  proposition 
as  authoritatively  decided  by  Turn- 
bull  V.  Payson,  supra,  and  we  think 
it   such   a   departure   from    principle 


that  It  ought  to  be  rejected.  In  many 
cases  its  application  might  be  most 
dangerous  and  unjust.  Carey  v. 
Williams,  79  Fed.  906,  911,  25  CCA 
227 

99.  Slgua  Iron  Co.  y.  Greene,  104 
Fed.  864,  44  CCA  221  [certiorari  den 
180  U.  S.  637,  21  set  920,  46  L.  ed. 
710];  Carey  v.  Williams,  79  Fed.  906, 
26  CCA  227;  Girard  L.  Ins.  Annuity, 
etc.,  Co.  V.  Loving,  71  Kan.  558,  81 
P  200. 

30.  IT.  S. — Stephens  v.  FoUett,  43 
Fed.  842. 

Cal.— Mudgett  V.  Horrell,  33  Cal. 
25. 

Me. — Chaffln  v.  Cammings,  37  Me. 
76. 

MlclL — May  v.  McQuillan,  129  Mich. 
392,  89  NW  46. 

.  N.  T. — Breck  v.  Brewster,  150  App. 
DIv.  202,  134  NTS  697:  Brewer's  F. 
Ips.  Co.  V.  Burger,  10  Hun  56. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Raw- 
son,  9  Oh.  Dec.   (Reprint)   709. 

Pa. — Baker's  App.,  108  Pa.  510,  1 
A  78,  56  AmR  231. 

Eng. — ^Waterford,  etc.,  R.  Co.  v. 
Pldcock,  8  Elxcli.  279,  165  Reprint 
1352. 

31.  Glenn  v.  Liggett,  51  Fed.  S81, 
2  CCA  286;  Glenn  v.  Liggett,  47  Fed. 
472;  Steed  v.  Henry,  120  Ark.  688, 
180  SW  608;  Moss  v.  Manhattan  Co., 
48  App.  Dlv.  661,  62  NTS  936. 

32.  Mudgett  v.  Horrell,  33  Cal.  26; 
Breck  v.  Brewster,  150  App.  IMv.  202, 
134  NTS  697. 

33.  Hanson  v.  Sherman,  25  Cal. 
A.  189,  143  P  73. 

34.  Mudgett  V.  Horrell,  8S  CaL  26. 

35.  Carey  v.  Williams,  79  Fed. 
906,  25  CCA  227. 

[a]  Statute  constmsd.  —  "This 
statute  only  means  that  the  corpora- 
tion which  has  acknowledged  such  a 
person  as  a  stockholder,  and  admitted 
him  to  be  such  upon  its  records,  shall 
not  be  at  liberty  to  dispute  the  rela- 
tion. Its  language  does  not  require 
any  broader  meaning."  Carey  v.  Wil- 
liams, 79  Fed.  906,  913,  26  CCA  227. 

36.  Partridge  v.  Badger,  25  Barb. 
(N.  T.)  146;  Stuart  v.  Valley  R.  Co., 
32  Gratt.  (73  Va.)  146. 

87.  U.  S.— Cecil  Nat.  Bank  v.  Wat- 
sontown  Bank,  105  TJ.  S.  217;  Hawley 
V.  Upton,  102  U.  S.  314,  26  L.  ed. 
179;  TurnbuU  v.  Payson,  95  U.  S. 
418,  24  L.  ed.  437;  Becher  v.  Wells 
Flouring  Mill  Co.,  1  Fed.  276,  1  Mc- 
Crary  62 ;  Farrar  v.  Walker,  8  F.  (3as. 
No.  4,679,  8  Dill.  506  note;  Upton  v. 
Bumham,  28  F.  Cas.  No.  16,798,  3 
Blss.  431. 

Ala. — Frenkel  v.  Hudson,  82  Ala. 
168,  2  S  758.  60  AmR  736. 

Cal. — Mitchell  v.  Beckman,  64  Cal. 
1)7.  28  P  110. 

Ga. — ^Fulgam  v.  Macon,  etc.,  R.  Co., 
44  Ga.  597. 

111. — Dowa  V.  Naper,  91  III.  44;  Cor- 
wlth  V.  Culver.  69  111.  602;  Colton  V. 
Williams.  65  111.  A.  466. 

Ind. — Beckett   v.   Houston,   32   Ind. 


893;  Helm  v.  Swiggett,  12  Ind.  194. 

Iowa. — Davenport  First  Nat.  Bank 
v.  Giftord,  47   Iowa  575. 

Kan. — Baker  v.  Woolston,  27  Kan. 
185. 

Me. — Chaffln  v.  Chimmings,  37  Me. 
76;  Agricultural  Bank  v.  Wilson,  2i 
Me.  273:  Agricultural  Bank  v.  Burr. 
24  Me.  266. 

Mass. — Boston,  etc.,  R.  Co.  v.  Pear- 
son, 128  Mass.  445;  Ellis  v.  Essex 
Merrimack  Bridge,  2  Pick.  243;  Ches- 
ter Glass  Co.  V.  Dewey,  16  Mass.  94, 
8  AmD  128. 

Mich. — McLaughlin  v.  Detroit,  etc- 
R.  Co.,  8  Mich.  100. 

Minn.  —  Minneapolis  Harvester 
Works  v.  LIbby,  24  Minn.  327. 

Mo. — Schaefter  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  248;  Chouteau  Spring 
Co.  V.  Ibrrls,  20  Mo.  382;  Kimball 
v.  Davis,  52  Mo.  A.  194. 
_N.  H. — Wheeler  v.  Walker,  46  N. 
H.  356;  New  Hampshire  Cent.  R.  Co. 
V.   Johnson,   30   N.   H.    —     "'         ~ 


800. 


390,   64   AmO 


N.  J. — In  re  St.  Lawrence  Steam* 
boat  Co.,  44  N.  J.  L.  529. 

N.  T.— Wheeler  v.  Millar,  90  N.  T. 
363;  Boardm.in  v.  Lake  Shore,  etc.,  R. 
Co.,  84  N.  T.  167;  Burr  v.  Wilcox,  2S 
N.  T.  651;  Bufralo,  etc..  R.  Co.  v.  Dud- 
ley, 14  N.  T.  336;  Strong  v.  Smith. 
16  Hun  222;  Dennis  v.  Kennedy,  19 
Barb.  617;  Buker  v.  Steele,  43  NTS 
346;  Johnson  v.  Albany,  etc.,  R.  Co., 
40  HowPr  198  [rev  on  other  grounds 
5  Lans.  222  (aff  54  N.  T.  416)1;  Thorn 
v.  Woodhull,  1  Sandf.  <3h.  411. 

Oh. — Downer  v.  Zanesville  Bank. 
Wright  477. 

Pa. — Bank  of  Commerce's  App.,  78 
Pa.   59;   Com.   v.  Woodward,   4  Phlla. 

Tex. — Galveston  City  Co.  v.  Sibley. 
56  Tex.  269. 

^Wls. — Cleveland    t.    Bumham,    64 

Wis.  347,  25  NW  407. 

Eng. — Societe  Generate  de  Paris  ▼. 
Walker,  11  App.  Cas.  20,  5  ERG  157, 

3&  Bates  v.  Androscoggin,  etc.,  R. 
Co.,  49  Me.  491.  And  see  cases  supra 
note  20. 

39.  Steed  v.  Henry.  120  Ark.  68S, 
180  SW  508;  Midland  v.  Harris,  114 
Ark.  344,  170  SW  67:  Cleveland  Y. 
Bumham,  64  Wis.  347,  25  NW  407. 

40.  Stratton  v.  Lyons,  53  Vt.  180. 
__41.  U.  S. — Upton  v.  Jackson,  t 
Pllpp.  413,  28  P.  Cas.  No.  16,802. 

Ky. — ^Fry  v.  Lexington,  etc,  R.  Oo» 
8  Mete.  314. 

Md. — Hammond  v.  Straus,  63  Md.  t. 

Mo. — Guilbert  v.  Kesslnger,  173  Mo. 
A.  680,  160  SW.17. 

N.  T. — Reals  v.  BufFalo  Expanded 
Metal  Constr.  <3o.,  49  App.  Dlv.  689,  88 
NTS  635.  ' 

N.  C. — Bernard  v.  <3arr,  167  N.  CS. 
481,  83   SE  816. 

Ont. — Re    Cornwall    Furniture   Co_ 

20  Ont.  L    620.  14  OntWR  362. 

[a]    niastratloas.  — (1)     "Persona 
who   participate,  in  the  character  of 
stockholders,  in  the  meetings  of  the 
.  Digitized  r 
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ratification,  or  acceptance  of  benefits.** 

[(  1274]  2.  Inception,  Continuance,  and  Termi- 
nation of  Belation — a.  Acanisition  of  Membership*' 
— (1)  In  OeneraL  A  corporation  has  incidental 
power  to  admit  new  members.**  In  the  absence  of 
charter  or  statutory  restrictions,**  the  matter  is  left 
wholly  to  its  determination.*'  The  power  is,  unless 
it  ia  otherwise  provided,  to  be  exercised  by  the  cor- 
poration at  large,*^  rather  than  by  the  directors** 
or  by  the  original  grantees  and  their  successors 
alone.*'  Where  the  governing  law  prescribes  modes 
by  whieh  a  person  may  become  a  member  or  a  stock- 
holder, the  relation  can  be  created  only  by  compliance 
with  the  law'"  or  by  mutual  recognition.'^  A  person 
cannot  be  made  a  member' or  stockholder  of  a  cor- 
poration without  his  consent.'*  Indeed  as  the  relation 
of  corporation  and  stockholder  is  a  contractual  one," 
it  can  be  created  only  with  the  consent,  express  or  im- 


plied, of  both  parties.'*  A  court  has  no  power  to  com- 
pel a  corporation  to  admit  a  p>erson  to  membership 
against  the  will  of  those  whose  consent  is,  according 
to  the  charter  or  an  authorized  by-law  essential  to  the 
eligibility  of  the  applicant."  In  determining  whether 
a  vote  of  admission  is  necessary  reference  must  be 
had  to  the  provisions  and  spirit  of  the  charter,''  and 
when  the  charter  is  silent,  to  the  particular  nature 
and  purpose  of  the  corporation."  In  certain  cor- 
porations, such  as  religious,  literary,  and  charitable, 
new  members  are  usually  selected  by  a  vote  of  the 
company;"  and  in  stock  corporations  organized  for 
commercial  purposes,  ownership  of  stock  alone, 
whether  acquired  by  subscription  or  conveyanccj 
generally  confers  the  rights  and  privilege  of  mem- 
bership;" but  the  provisions  of  the  charter  may  ren- 
der this  distinction  inapplicable.'" 

[$  1275]     (2)     Subscription.'^    An  actual    sab- 


corporatlons  and  ^n  the  conduct  of 
Its  business,  paylngr  calls  assessed 
against  them  in  respect  of  stock  and 
In  various  other  ways,  will  be 
estopped  from  denying  that  they  are 
stockholders  whether  proceeded 
aealnst  by  the  corporation  itself  or 
by  a  receiver  for  its  creditors  after 
its  insolvency."  Guilbert  v.  Kes- 
einger,  173  Mo.  A.  680,  686,  160  SW 
17.  (i)  Where  the  corporation  Is  re- 
chartered  and  stockholders  accept 
the  new  organization,  they  become 
stockholders  therein.  Hammond  v. 
Btraus,  63  Md.  1.  (3)  One  by  subscrib- 
ing for  stock  of  a  corporation,  ac- 
cepting a  directorship  and  the  presi- 
dency, and  acting  in  such  capacities, 
becomes  a  stockholder,  and  cannot 
disclaim  the  existence  of  such  rela- 
tion. Beals  v.  Buffalo  Expanded 
Metal  Constr.  Co.,  49  App.  Div.  589, 
«Z  NTS  635. 

Bttoppal  to  4aiy! 
Existence  of  corporation  see  supra  t! 

259-262. 
Subscription  see  supra  (  920. 
Validity  of  stock  see  supra  tS  698- 

697. 

4a,  Stephens  v.  Follett,  48  Fed. 
842. 

HaoesBlty  of  oasant  ffsasrallr  see 
Infra  i  1276. 

43.  OroBS  xefeimoasi 
Necessity  'of   issuance   of   certificate 

see  supra  J  710. 
Power  of  corporation  to  acquire  and 

hold   stock   in  another  corporation 

see  infra  XIV,  A. 
Who  may  be  member  or  stockholder 

see  supra  99  75-83. 

44.  State  v.  Sibley,  25  Minn.  387; 
Com.  V.  QUI,  3  Whart  (Pa)  22S. 

45.  Peo.  V.  Toung  Men's  Father 
Matthew  T.  A.  B.  Soc,  41  Mich.  67,  1 
NW  931;  Bllen  v.  Rand.  77  Minn.  110, 
79  NW  606,  46  LRA  618;  Diligent  Plre 
Co.  ▼.  Com.,  76  Fa  291;  Com.  v.  Qill, 
S  Whart  (Pa.)  228. 

BsstrifltloBs  oh  tiaasf sr  of  ahacM 
see  supra  99  1036-1040. 

48.  State  V.  Louisiana  Bar  Assoc, 
111  La.  967,  36  S  60;  State  v.  Sibley, 
25  Minn.  887;  Peo.  v.  Holsteln-Frle- 
slan  Assoc,  41  Hun  439,  3  NTSt  142. 

[a]  ICoae  of  •zaiols*. —  "In  the 
«xercise  of  this,  as  of  every  corpo- 
rate power  not  regulated  by  some 
charter    provision,   it    could   provide 

feneral  rules  upon  the  subject  in  its 
y-laws,  subject  to  alteration  and 
amendment,  prescribing  the  terms 
and  conditions  of  membership,  and 
the  mode  of  admitting  new  members, 
or  it  could  determine  each  case  as  it 
arose,  according  to  Its  own  pleasure." 
State  V.  Sibley,  25  Minn.  387,  400. 

47.  State  V.  Sibley,'  25  Minn.  S87; 
Com.  V.  Gill,  3  Whart.  (Pa.)  228. 

48.  Com.  V.  Gill,  3  Whart.  (Pa) 
228 

49.  State  v.  Sibley,  25  Minn.  887. 
eo.     Peninsula  Leasing  Co.  v.  Cody, 

161  Mich.  604,  611,  126  NW  1053;  Troy, 
etc..  R.  Co.  V.  Tibbits,  18  Barb.  (N. 
T.)  297. 


"It  is  the  general  rule  that  no  one 
can  obtain  the  rights  of  a  member  in 
a  corporation  except  in  compliance 
with  the  governing  law.  If  that  law 
prescribes  conditions  or  special  meth- 
ods for  becoming  a  member,  the  law 
is  Imperative."  Peninsula  Leasing 
Co.  V.  Cody,  supra. 

61.  Chester  Glass  Co.  ▼.  Dewejr, 
16  Mass.  94,  8  AmD  128;  Peninsula 
Leasing  Co.  v.  Cody,  161  Mich.  604, 
126  NW  1058;  State  v.  Sibley,  25  Minn. 
387    402 

"'The  foundation"  of  the  right  of 
membershin  is  the  mutual  consent 
and  agreement  of  the  corporation  and 
the  party  claiming  or  asserting  It; 
and  In  all  cases  where  this  exists, 
and  the  fact  of  membership  has  been 
distinctly  recognized  and  acted  upon 
by  both  parties  for  years,  the  right 
exists,  unless  there  is  some  specific 
provision  In  the  charter  to  the  con- 
trary."    State  V.  Sibley,  supra. 

3tntaal  rsoogsltloa  of  svbaoztbsr 
as  stockliolder  see  Infra  9  1276. 

B2.  U.  S. — American  Pile  Co.  ▼. 
Garrett,  110  TI.  S.  288,  4  SCS  90,  28 
L.  ed.  149;  Burgess  v.  Seligman.  107 
U.  S.  20,  2  set  10,  27  L.  ed.  869;  Orler 
V.  Union  Nat  L.  Ins  Co.,  217  Fed. 
287;  Greene  v.  Slgua  Iron  Co..  88 
Fed.  203,  31  <3CA  454;  Greene  v.  Slgua 
Iron  Co.,  76  Fed.  947,  22  CCA  636; 
Stephens  v.  Follett,  48  Fed.  842. 

Cal.— Welch  v.  Gillelen,  147  CW. 
571    82  P  248 

Colo.— Hill'  V.  Graham,  11  Colo.  A. 
636,  53  P  1060. 

Mass.— Hamilton  Mut.  Tns.  Co.  ▼. 
Hobart,  2  Gray  648;  Gray  v.  Coffin,  9 
Cush.  192. 

N.  M. — ^Medler  v.  Albuquerque  Ho- 
tel, etc,  Co.,  6  N.  M.  331,  28  P  561. 

N.  T.— Glenn  v.  Garth,  188  N.  T. 
18,  30  NE  649,  31  NB  344. 

Pa. — In  re  Klsner,  264  .Pa  597,  99 
A  168. 

S.  O. — Southern  Steel  Packet  Co. 
V.  Magrath,  16  S.  C.  ESq.  98. 

Tex. — Commonwealth  Bonding,  etc., 
Ins.  Co.  V.  Curry,  (Civ.  A.)  183  SW  1. 

Vt. — WalUngford  Mfg.  Co.  v.  Fox, 
12  Vt  304. 

Va. — Chapman  v.  Virginia  Real 
Est.  Inv.  Co.,  96  Va  177.  31  SE  74. 

See  Haegele  v.  Western  Stove  Mfg. 
Co.,  29  Mo.  A.  486  (holding  that, 
where  there  is  evidence  that  plaintiff 
was  entitled  to  a  share  In  an  estate, 
that  the  probate  court  directed  the 
administrator  to  transfer  certain  cor- 
poration stock  to  plaintiff  In  payment 
of  his  share,  and  that  plaintiff  after- 
ttard  I'efused  to  receive  the  stock,  and 
accepted  other  property  In  lieu  there- 
of, it  is  not  error  to  instruct  that  on 
such  facts  plaintiff  cannot  recover 
Iri  an  action  against  the  corporation 
to  compel  his  recognition  as  a  stock- 
holder, and  for  conversion  of  his 
stock) 

[al  XUnstratlons.— (1>  Where  a 
person  subscribed  for  stock  in  one 
corporation,  the  issuance  of  stock  to 
him  by  another  corporation  does  not 


constitute  him  a  stockholder  in  the 
latter  corporation.  O>mnionwealth 
Bonding,  etc.,  Ins.  Co.  v.  Curry,  (Tex. 
Civ.  A.)  183  SW  1.  (2)  An  act  of  the 
legislature  by  which  "the  members 
of  several  mutual  fire  insurance 
companies  are  made  a  new  corpora- 
tion, and  which  "shall  not  affect  the 
legal  rights  of  any  person,"  and  Is 
to  take  effect  when  "accepted  by  the 
members  of  said  corporations,"  does 
not  constitute  a  member  of  one  of 
the  old  companies,  who  does  not  ex- 
pressly assent  to  it,  a  member  of  the 
new  corporation,  although  the  act  be 
duly  accepted  by  a  majority  of  the 
members    of   each    of    the   old    com- 

P antes.  Hamilton  Mut.  Ins.  Co.  v. 
lobart  2  Gray  (Mass.)  643.  (3) 
"Even  if  the  subscribers'  r-ames  were 
entered  upon  the  books  of  the  com- 
pany as  stockholders,  they  must  in 
some  maaner,  either  expressly  or  im- 
pltedly,  have  consented  to  the  entry 
in  order  to  be  bound  by  It"  ,Grier  v. 
Union  Nat  L.  Ins.  Co.,  217  Fed.  287, 
290.  (4)  Where  one  wrongfully  re- 
fuses to  i>erform  his  contract  to  take 
shares,  he  cannot  be  made  a  stock- 
holder by  a  transfer  of  shares  to  him 
upon  the  books  of  the  company. 
Greene  v.  Slgua  Iron  Co.,  76  Fed.  947. 
22  CCA'  636.  (5)  A  person  who  is 
pot  a  member  of  the  corporation  at 
the  time  of  its  organization  and  who 
does  not  thereafter  seek  admission  to 
memlMrshtp  or  accept  any  of  the 
benefits  of  the  corporation  Is  not  a' 
member.  Although  he  cooperated 
with  others  in  promoting  the  corpora- 
tion, he  had  a  right  to  withdraw  be- 
fore the  corporation  was  organized 
and  before  he  had  incurred  any  lia- 
bility. Middle  Branch  Mut  Te1.  Co. 
v.  Jones,   137  Iowa  898,  116  NW  3. 

S3;     See  Infra  }  1276;  supra  J   752. 

B4.  Slgua  Iron  Co.  v.  Greene,  104 
Fed.  854,  44  (X;A  221  Tcertiorari  den 
180  U.  S.  637,  21  sen  920,  45  L.  ed. 
710];  Carey  v;  Williams,  79  Fed.  906. 
25  CX:A  227. 

86.  Morrow  v.  Edwards,  20  D.  C 
475;  American  Live-Stock  Commn. 
Co.  V.  Chicago  Live-stock  Exch.,  143 
111.  810,  32  NE  274,  36  AmSR  886,  18 
LRA  190;  St^te  v.  Louisiana  Bar  As- 
soc, 111  La.  967,  36  S  50;  Peo.  v. 
Holsteln  Frleslan  Assoc,  16  AbbN<^as 
(N.  T.)  807  [aff  41  Hun  489]. 

■pga-^^^^wt^ff  to  compel  adalsstoa  to 
meinhsniliip  see  Mandamus   [26  C^c 

66.  In  re  Philadelphia  Sav.  Inst, 
1  Whart   (Pa.)    461.  SO  AmD  226. 

67.  In  re  Philadelphia  Sav.  Inst, 
1  ^Tiart.    (Pa.)    461,  SO  AmD  226. 

68.  In  re  Philadelphia  Sav.  last, 
1  Whart   (Pa.)   461,  30  AmD  228. 

JkdmlBsloB  to  memhaisUp  of  data 
see  Clubs  9  16. 

69.  In  re  Philadelphia  Sav.  Inst, 
1  Whart.    (Pa.)   461,  30  AmD  226. 

60.  In  re  Philadelphia  Sav.  Inst, 
1  Whart    (Pa.)   461.  SO  AmD  226. 

61.  Bnhsorlpttons  to  eapttal  steak 
and  pnndias*  from  eozpoxatiom  sm 
supra  99  752-1032. 


For  latMr  eaB«s,a«T*lopm«nts  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numlwr. 
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scription  for  stock  is  not  necessary  to  constitute  one 
a  stoeiholder;  there  may  be  a  virtual  subscription 
dedueible  from  the  acts  and  conduct  of  the  party.'* 
Neither  is  a  subscription  to  the  articles  of  associa- 
tion indispensable  to  membership  in  the  company.** 
A  subscription  to  any  legal  and  valid  instrument,  by 
which  a  xjerson  engages  to  become  a  member  of  the 
company  when  organized,  and  to  pay  a  given  sum 
which  is  to  be  a  part  of  the  capital  stock,  followed  up 
by  an  acceptance  of  a  certificate  for  the  stock,  will 
make  such  subscriber  a  member  of  the  corporation.'^ 
However,  where  the  statute  under  which  the  company 
is  incorporated  provides  that  no  person  can  be  a 
member,  unless  he  is  a  stockholder  and  prescribes, 
as  the  modes  of  becoming  a  stockholder,  an  original 
snbseription  to  the  articles  of  association  or,  after 
the  company  is  incorporated,  a  subscription  to  the 
capital  stock  in  the  books  of  the  company,  a  person 
who  signs  a  subscription  paper  preliminary  to  the 
org^anization  of  the  company  is  not  a  stockholder.'* 
It  is  sometimes  broadly  stated  that  a  subscription  for 
stock  constitutes  the  subscriber  a  stockholder;"  but 
a  mere  subscription  to  stock  does  not  ipso  facto  con- 
stitute the  subscriber  a  stockholder,"  for  the  stock 
may  have  been  oversubscribed,"  or  the  subscriber 
or  corporation  may  repudiate  the  agreement.'*  Even 
if  a  particular  person  may  by  the  terms  of  his  sub- 
scription become  a  stockholder  immediately  on  sub- 
scription, it  does  not  follow  that  every  subscriber 
ipso  facto  becomes  a  stockholder  irrespective  of  the 
terms  of  his  subscription ;  the  question  must  be  deter- 
mined by  the  terms  of  the  contract^"  and  the  charter 


62.  Paclflo  Nat.  Bank  v.  EJaton, 
141  tl.  S.  227,  11  set  984,  36  L.  ed. 
702;  Cajitor  v.  Baltimore  Overall  Mfg. 
Co.,   121  Md.  66,  87  A  1116. 

Anpliad  snbaoxlptton  sea  supra  { 
777. 

63.  Hamilton,  etc..  Plank  Road 
Co.  v.  Rice,  7  Barb.  (N.  Y.)  167.  See 
also  sunra  g  767. 

64h  Hamilton,  etc.  Plank  Road 
Co.    V.   Rice,   7  Barb.   <N.  Y.)    167. 

6E.  Troy,  etc.,  R.  Co.  V.  Tlbbits, 
18  Barb.  (N.  Y.)  297.  See  also  supra 
17  67. 

6&  Waukon,  etc,  R.  Co.  v^  Dwyer, 
49  Iowa  121;  Instone  v.  Frankfort 
Bridge  Co.,  2  Bibb  (Ky.)  576,  5  AmD 
638;  Atty.-Gon.  v.  Cape  Fear  Nav. 
Co.,  37  N.  C.  444;  Ege  v.  CentervUlo 
Tel.  Ezch.  Co.,  33  S.  D.  648,  147  NW 
70. 

Ca]  Ho  tlm*  IbuA. — Where  the 
state  subscribed  for  stock  In  a  cor- 
poration and  no  other  time  was  fixed, 
it  became  a  stockholder  on  subscrip- 
tion. Atty.-Gen.  v.  Cape  Fear  Nav. 
Co..   37   N.  C.   444. 

67.  U.  S. — Greene  v.  Slgua  Iron 
Co.,  76  Fed.  947,  22  CCA  636; 

Cal. — Yolo  Bank  v.  Weaver,  8  Cal. 
tJnrep.  Cas.  669,  31  P  160. 

IIL — Chase  v.  Sycamore,  etc,  R. 
Co..  88  111.  215. 

Ind. — Wheeler  v.  Thayer,  121  Ind. 
«4,  22  NE  972. 

MlsB. — Hayne  v.  Beauchamp,  18 
Miss.  eis. 

N.  Y. — Lathrop  v.  Kneeland,  Jt 
Barb.  432;  Tracy  v.  Yates,  18  Barb. 
152. 

Wis. — Badgrer  Paper  Co.  v.  Rose, 
S5  Wis.  145,  70  NW  302,  37  LRA  162. 

En^. — Wolverhampton  New  Water- 
works Co.  V.  Hawk^sford,  6  C.  B.  N.  S. 
836,  96  ECL  336,  141  Reprint  486; 
In  re  Tal  y  Drws  Slate  Co.,  1  Ch.  D. 
247. 

68.  aCeci  of  oversulHioilvtlos  see 
aopra  {  831. 

69.  Wtthdmwal  or  iiadbaxf  ft 
•nbsartottOB  see  supra  S>  891-919. 

70L  Butler  Univ.  v.  Scoonover,  114 
Ind.  881,  16  NE  642,  6  AmSR  627; 
Kruse  v.  Hudson  County,  etc..  Brew- 
ing? Co.,  79  N.  J.  Eq.  392,  82  A  104. 

71.  Butler  Univ.  v.  Scoonover.  114 
Ind.  381,  16  NE  642,  6  AmSR  S27. 

71     Butler  Univ.  v.  Scoonover,  114 
iDd.  S81,  IS  NB  642.  6  AmSR  627. 
[14  C.  J.-63] 


73.  Webb  V.  Uoallar,  87  Conn.  188. 

87  A  277. 

74.  Ark. — State  v.  Harris,  S  Ark. 
E70,  36  AmD  460. 

Conn. — ^Webb  v.  Moeller,  87  Conn. 
138,  87  A  277. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Hambleton,  77  Md.  341,  26  A  279. 

N.  J. — Downing  v.  Potts,  23  N.  J. 
L.  66.  ' 

N.  Y.— Burr  v.  Wilcox,  22  N.  Y.  661. 

Oh. — Henderson  v.  Hogan,  7  Oh. 
Dec.    (Reprint)    173,   1   ClncLBul   227. 

Pa. — Curry  v.   Scott,    54   Pa.   270. 

Wis. — Badger  Paper  Co.  v.  Rose,  96 
Wis.  146,  70  NW  802,  37  LRA  162. 

Ont.-,-Matter  of  London  Speaker 
Printing  Co..  16  Ont.  A.  608. 

"A  subscription  for  an  issue  of 
stock  of  a  corporation,  already  or- 
ganized, when  accepted,  makes  the 
subscriber  a  stockholder."  Webb  v. 
Moeller,  87  Conn.  138,  140,  87  A  277. 

Aoo«iitaao«  of  nibsoilptioa  see 
supra  Si  771-774. 

78,  Ind. — Oowdy  Gas  Well,  etc, 
Co.  V.  Patterson,  29  Ind.  A.  261,  64 
NE  486. 

Iowa. — ^Waukon,  etc,  R.  Co.  ▼. 
Dwyer,  49  Iowa  121. 

Ky. — Fry  v.  Lexington,  etc,  R.  Co., 
2  Mete  314. 

Me.— Chaffln  v.  Cummlngs,  37  Me. 
76. 

Mass. — ^Lexington,  etc.,  R.  Co.  v. 
Chandler,  13  Mete.  311;  Farmers',  etc.. 
Bank  V.  Jenks,  7  Mete.  692;  Chester 
Glass  Co.  V.  Dewey,  16  Mass.  94,  8 
AmD  128. 

Mich. — Peninsula  Leasing  Co.  v. 
Cody,  161  Mich.  604,  126  NW  1053. 

if.  Y.— Wheeler  v.  Millar,  90  N.  Y. 
863;  Beals  v.  Buffalo  Expanded  Metal 
Constr.  Co..  49  App.  Dlv.  589,  63  NYS 
636;  Hamilton,  etc..  Plank  Road  Co. 
v.  Rice,  7  Barb.  157. 

S.  C. — Glenn  v.  Roseborough,  48  S. 
C  272,  26  SE  611. 

Tex. — ^Kelley  v.  Collier,  11  Tex.  Civ. 

A.  353.  32  SW  428. 

W.  Va. — Snyder  v.  Charleston,  etc.. 
Bridge  Co.,  65  W.  Va.  1,  68  SB  616, 
131  AmSR  947. 

Ont. — Denlson  v.  Smith,  43  U.  C.  Q. 

B.  603. 

Bstoiipel  of  penon  aotlnr  as  atook- 
holder  to  Avaj  zoUtioa  see  supra  { 
1273. 


of  the  corporation,'^  and  whether  the  subscription 
was  made  as  preliminary  to  the  oi^^nization,  or  after 
it  was  under  way,  for  stock  thereafter  to  be  issued.'* 
A  contract  to  subssribe  in  the  future  does  not  make 
one  a  stockholder."  Where,  however,  the  subscrip-' 
tion  has  been  accepted  by  the  corporation  and  stock 
apportioned  to  meet  it,  then  tfie  subscriber  becomes 
a  stockholder.'*  Any  conduct  expressly  or  impliedly 
showing  that  the  corporation  recognized  the  sub- 
scriber as  a  stockholder  and  that  the  subscriber 
assented  to  being  a  stockholder  is  sufficient  to  con- 
stitute the  subscriber  a  stockholder." 

Conditions  precedent  mast  of  course  be  performed 
before  the  subscriber  becomes  a  stockholder;"  but 
where  he  has  paid  for  his  subscription  or  otherwise 
fully  performed  his  obligations,  he  is  constituted  a 
stockholder." 

[i  1276]  (3)  Truufer  of  Shares  on  Books.'* 
The  mere  transfer  of  shares  on  the  books  of  the  cor- 
poration does  not  constitute  a  person  a  stockholder;'* 
his  assent  is  necessary.*"  Regardless  of  the  opera> 
tion  and  effect  of  the  transaction  as  between  the 
parties,*^  a  person  who  acquires  a  certificate  of 
stock  from  another  person  does  not  as  between  the 
corporation  and  himself  become  a  member  or  a 
stockholder  until  he  has  caused,  a  transfer  of  the 
stock  to  be  made  to  him  on  the  books  of  the  corpora- 
tion ;**  but  there  is  contrary  authority.** 

Irregularities.  Purchasers  of  stock  recognized  by 
the  corporation  as  stockholders  are  stockholders 
notwithstanding  irregularities  in  the  transfer.** 

[$  1277]     (4)    By  Bepresentatives  of  Deceased 

Sycamore,   etc., 


,  R. 


76.  111.— Chase 
R  Co.,  38  111.  216. 

Ky. — McMillan  v.  Maysville,  etc., 
Co.,  16  B.  Mon.  218,  61  AmD  181. 

Miss. — Hayne  v.  Beauchamp,  IS 
Miss.  616. 

N.  Y. — Tracy  v.  Yates,  18  Barb. 
162. 

Eng. — Spltzel  V.  Chinese  Corp.,  80 
L.  T.  Rep.  N.  S.  847. 

affect  of  faUnre  to  paj  for  stoek 
see  supra  i  813. 

77.  Pacific  Nat.  Bank  v.  Eaton, 
141  U.  S.  227,  234,  11  SCt  984,  35  L.  ed. 
702;  Yeaman  v.  Galveston  City  Co., 
106  Tex.  889,  167  SW  710,  AnnCas 
1917E  191;  Kelley  v.  Collier,  11  Tex. 
Civ.  A.  853,   82  SW  428. 

"Without  express  regulation  to  the 
contrary,  a  person  becomes  a  stock- 
holder by  subscribing  for  stock,  pay- 
ing the  amount  to  the  company  or 
Its  proper  ofTlcer.  and  helns  entered 
on  the  stock  book  as  a  stockholder." 
Pacific  Nat.   Bank  v.  Eaton,  supra. 

78.  Voeessity  on  daatb  of  stock- 
boUler  see  Infra  J  1277. 

7».  Breck  v.  Brewster,  160  App,' 
Dlv.  202,  134  NYS  697. 

80.  See  supra  {  1276. 

81.  See   supra    {{   1148-1182. 

83.  U.  S. — Brown  V.  Duluth,  etc.,  R. 
Co.,  53  Fed.  889. 

Conn. — Marlborough  Mfg.  Co.  v. 
Smith,  2  Conn.  679.  ,    , 

Ind.— Helm  v.  Swiggett,  12  Ind. 
194. 

Oh.— Cleveland  City  R.  Co.  v.  New 
York  First  Nat.  Bank,  68  Oh.  St. 
682.  67  NE  1075. 

Wash. — Nagel  v.  Hftm,  88  Wash. 
99,  162  P  520. 

83.  Mitchell  v.  Aulander  Realty 
Co.,  169  N.  C.  516,  86  SE  358. 

84.  Bank  of  Commerce  v.  New- 
port Bank.  63  Fed.  898.  900,  11  CCA 
484;  People's  Home  Sav.  Bank  v. 
Rlckard.  139  Cal.  286,  73  P  868;  Hol- 
yoke  Bank  v.  Goodman  Paner  Mfg. 
Co.,  9  Cush.  (Mass.)  576;  Murray  v. 
Bush,  L.  R.  6  H.  L.  37. 

"Considering  the  fact  that  a  regu- 
lation requiring  a  transfer  of  stock 
on  the  books  of  the  comnany,  and  a 
surrender  of  the  old  certificate,  is  In- 
tended primarily  for  the  benefit  and 
advantage  of  the  corporation,  we 
think  that  it  is  comn  '  '  ' 
Digitized  by 


:orporaiiQn,     we 


840     [14  C.  J.] 


CORPORATIONa 


[§§  1277-1279. 


BtockhoIden.B'^  Under  a  provision  in  the  charter  of 
a  corporation  that  on  the  death  of  a  stockholder 
his  heirs  or  legal  representatives  might  continue  the 
relation,  it  was  held  that  the  right  to  continue  the 
membership  was  in  the  heirs  or  devisees  and  not  in 
the  personal  representative.?*  Where  the  stock  is 
not  transferred  to  them  on  the  books  of  the  corporsr 
tion,  the  mere  fact  that  the  distributee  or  legatee 
of  an  estate  receives  certificates  of  stock  from  the 
executor  or  administrator  and  retains  them  in  his 
possession  does  not  make  him  a  stockholder  ;°^  but 
the  rule  is  otherwise  where  he  accepts  dividends  as 
legatee  or  distributee.**  Under  the  English  law,  in 
Bome  deeds  of  settlement,  the  consent  of  the  directors 
was  necessary  to  introduce  a  legatee  as  shareholder.** 
[i  1278]  b.  Termination  of  Relation  in  General 
A  person  ceases  to  be  a  stockholder  when  he  ceases 
to  hold  shares  in  the  corporation,  as  by  transfer,** 
forfeiture,'^  judicial  sale,**  or  otherwise.  Where 
an  attempted  sale  of  stock  is  wholly  void,  the  owner 
continues  to  be  a  stockholder.**  A  stockholder  cannot 
be  deprived  of  his  status  by  the  wrongful  and  legally 
fraudulent  condact  or  action  of  another  person.** 
Neither  does  he  lose  his  status  by  a  failure  to  ezer^ 
eise  the  rights  and  privileges  of  a  stockholder,  with- 
out  some  adverse  action  disputing  his  interest  or 


corporation  to  waive  a  strict  obser- 
vance of  prescribed  forms,  and  to 
admit  the  vendee  of  stock  to  full 
membership  in  the  corporation  with- 
out a  IHeral  compliance  with  such 
regulations."  Bank  of  Commerce  ▼. 
Newport  Bank,  supra. 

sa.  OroBfl  veferettOMi 
I>escent  of  shares  of  stock  as  per- 
sonal property  see  Descent  and  IHs- 
trlbutlon  i  IB. 
Membership  of  heirs  or  personal  rop- 
resentatlves  of  deceased  member  of 
buUdlngr  and  loan  association  see 
Building  and  Loan  Associations  8 
25. 

86.  Montgomery  Mut.  Bldjr.,  etc., 
Assoc.  V.  Robinson,  69  Ala.  41 1. 

87.  People's  Home  Sav.  Bank  v. 
StadtmuUer.  160  Cat   106,  88  P  tSO. 

88.  Boeder  v.  Knoebel,  12  Mo.  A. 
687 

89.  Matter  of  Vale  of  Neath,  ete^, 
Brewery  Co.,  8  De  Q.  M.  &  Q.  272,  52 
En^h  218,  43  Reprint  107. 

90.  Atchlnson  First  Nat.  Bank  v. 
Wattles,  8  Kan.  A.  186,  64  P  1108. 
And  see  Condit  v.  Galveston  City  Co., 
(Tex.  av.  A.)  188  SW  395  (express- 
ing the  opinion  that  legal  title  to  the 
certificates  of  stock  passed  by  de- 
livery without  transfer  on  the  books, 
the  company  being  at  the  time  a  stock 
company  and  not  a  corporation,  but 
holding  that  It  Is  Immaterial  whether 
the  legal  or  equitable  title  passed  as 
in  either  event  the  heirs  of  the  seller 
have  no  such  title  to  the  stock  In  the 
corporation  thereafter  chartered  as 
authorizes  them  to  maintain  a  suit 
to  obtain  recognition  as  stockhold- 
ers). 

91.  See  supra  !  989. 

93.  Empire  Realty  Co.  v.  Harton, 
176  Ala.  99.  67  S  763;  In  re  Hassam 
Pav.  Co.,  162  App.  Dlv.  610,  187  NTS 
468. 

93.  Merchants'  Nat.  Bank  v.  Over- 
man Carriage  Co.,  17  Oh.  Cir.  (X  258. 
»  Oh.  Cir.  Dec.  738.  _ 

94.  Empire  Realty  C!o.  v.  Harton, 
176  Ala.  99,  67  S  763. 

96.  Mountain  "Water-Works  Con- 
Str.  Co.  v.  Holme,  49  Co\o.  412,  113  P 
601;  OwinRSville,  etc.,  Turnp.  Road 
Co.  V.  Bondurant,  54  SW  718,  21  KyL 
1219;  JKobogum  v.  Jackson  Iron  Co., 
76  Mich.  498,  606,  43  NW  602;  Teaman 
V.  Galveston  City  Co.,  (Tex.  Civ.  A.) 
178  SW  489    [cert  167  SW  7101. 

"There  is  no  law  which  terminates 
the  Interest  of  a  stockholder  without 
■ome  adverse  action  asserting  Its  ex- 
tinction or  denying  Its  existence,  or 
which  compels  him  to  seek  aid  from 
courts  when  no  such  adverse  position 


is  taken."    Eobogtim  v.  Jackson  Iron 
Co..   supra,  .       ^ 

96.  Mountain  Water-Works  .Cpn- 
str.  Cto.  V.  Holme.  49  Colo.  412,  118  P 
601. 

97.  Buker  v.   Steele,  48   NTS  846. 

98.  Chicago  City  R  Co.  v.  Aller- 
ton,  18  Wall.  (U.  S.)  283,  21  U  ad. 
902;  Gin  V.  Balls.  72  Mo.  424.  434. 

99.  atatntory  wtthdnwal  1(7  dl^ 
umMag  stocUioUler  on  aal*  «<  all 
assets  see  Infra  S  1328. _  _ 

1.  Ewald  V.  New  Tork  County 
Medical  Soc,  70  Misc.  615.  180  NTS 
1024  frev  on  other  grounds  144  App. 
Dlv.   82.  128  NTS   886]. 

ft.  Ewald  V.  New  Tork  Cotmty 
Medical  Soc,  144  App.  DlV.^  82.  128 
NTS  886  [rev  70  Misc.  616.  180  NTS 
1024]. 

3.  Campbell  T.  Mississippi  Union 
Bank,  7  Miss.  626. 

*.  Hammond  v.  Vetsburg,  66  Fla. 
869,  871,  48  S  419.  See  Chick  v.  Ran- 
dall Grain  Separator  Co.,  8  KyL  637, 
11  Ky.  Op.  436  (holding  that  sub- 
scribers for  stock  In  a  corporation 
cannot  withdraw  therefrom  when  the 
corporation  has  been  legally  or- 
ganized, and  they  have  participated 
In  the  election  of  officers  after  such 
organization).  But  see  Fry  v.  Lex- 
ington, etc.,  R.  Co.,  2  Mete.  (Ky.)  314 
(holding  that  subscribers  who  do 
not  assent  to  an  amendment  chang- 
ing the  purposes  of  the  charter  may 
prevent  the  company  from  proceed- 
ing to  act  under  it,  or  permit  the  com- 
pany to  proceed  under  the  amended 
charter,  and  dissolve  their  connection 
with  the  company  on  equitable 
terms).  ^     . 

"Orflinarlly,  the  holder  of  shares 
In  a  corporation  cannot,  at  pleasure, 
withdraw  his  contribution  to  the 
capital  of  the  corporation."  Ham- 
mond V.  Vetsburg,  56  Fla.  869,  871, 
48  S  419 

Blffhts'  of  cxvdttoH  see  Infra  (  1600 
et  seq.  _  _ 

B.  MaySeld  v.  Alton  R.,  etc,  Co., 
100  in.  A.  614  taft  198  ih.  628,  66 
NB  100];  Lewiston  Co-op.  Soc.  No. 
1  V.  Thorpe,  91  Me.  64,  89  A  283, 
Herring  v.  Ruskin  Co-Cp.  Assoc, 
(Tenn.  Ch.  A.)   62  SW  827. 

[a]  AntborltT  to  refuse  consent. — 
The  action  of  directors  in  voting  "to 
allow  no  more  withdrawals  for  the 
present  or  until  further  action  by  the 
board"  Is  within  the  authority  con- 
ferred on  them  by  a  by-law  allowing 
withdrawals  but  providing  that  no 
share  shall  be  withdrawn  at  the  ex- 
pense   or    to    the    detriment   of    the 


status,**  or  without  some  positive  and  unequivocal 
act  on  his  part  indicating  an  intention  to  abandon  his 
shares.** '  The  mere  fact  that  a  stockholder  has  lost 
his  right  to  vote  on  his  shares  because  of  the  non- 
payment of  dues  does  not  deprive  him  of  the  ehar- 
^ter  of  a  member  of  the  corporation  for  other  pur- 
poses.'^ The  directors  have  no  power  to  make 
changes  in  the  constituency  or  membership  without 
the  consent  of  the  members." 

[f  1279]  c.  Withdrawal"  In  the  absence  of 
any  statute,  rule,  or  law  to  the  contrary,  a  member 
of  a  membership  corporation  may  withdraw  at  any 
time,^  but  where  valid  by-laws  impose  restrictions 
and  conditions  precedent,  these  must  be  satisfied 
before  membership  is  terminated.*  Stockholders  of 
a  corporation  cannot,  by  mere  resolution,  divest 
themselves  of  their  character  as  stockholders.*  A 
holder  of  shares  cannot  at  pleasure  withdraw  the 
valoe  of  his  shares  from  the  capital  of  the  corpora- 
tion;* the  consent  of  the  corporation  is  necessary,* 
at  least  until  the  "winding-up"  stage  of  the  corpora- 
tion's existence  has  been  reached.*  A  voluntary  sur- 
render of  stockj  assented  to  by  the  corporation  and 
other  partiea  in  interest,  terminates  the  membership.' 
Unless  prohibited  by  statute,*  the  consent  of  the 
eorporation  to  withdrawal  may  be  given  in  advance 

remaining  shareholders  "and  appears 
to  have  been  warranted  by  the  con- 
dition of  the  corporation.  The  de- 
fendant had  stock  in  the  corporation, 
and  Interest  In  the  venture.  The- 
Buccess  or  even  continuance  of  the 
business  might  be  endangered  or 
mined.  If  shareholders,  at  pleasure, 
could  withdraw  the  capital  by  tbem 
contributed  to  the  enterprise.  .  .  . 
His  capital,  represented  by  his 
shares,  must  take  the  cliances  of  the 
business.  If  the  corporation.  In  the 
honest  judgment  of  the  directors, 
could  safely  allow  him  to  withdra-vr 
his  capital.  It  could  be  done;  but  until 
then,  ne  was  one  of  the  principals 
In  the  enterprise,  to  stand  or  fall 
with  them."  Lewiston  Co-op.  Soc  v. 
Thorpe,   91  Me.  64,  69,  89  A  283. 

8.  Mayfield  v.  Alton  R.,  etc.,  Co. 
100  III.  A.  614  litt  198  III.  628,  SS 
NB  100]. 

DiatrSbutloB  amonr  BlMTCIioMen  ea 
dissolntloa  see  Infra  XVIII. 

7.  Gaehle's  Piano  Mfg.  (^.  ▼.  Berg, 
45  Md.  113;  Hill  v.  Atoka  Coal,  etc, 
Co.,  124   Mo.   163,  >26  SW  926,   32  SW 

111.    n..aWAnaflTiA'a'    A  n>v        AO     T>»       0111 


111;  Oravenstlne's  App.,  49  Pa.  310. 

8.  Vercoutero'  v.  Golden  Sute 
Land  Co.,  116  C^l.  410,  48  P  376:  Dris- 
coll  V.  Lewiston  Equitable  Co-op.  Soc, 
69  Me.  474;  Picalora  v.  Gulf  Co-op. 
Co.,  68  Mlsc  831,  128  NTS  980.  See 
Long  Island  Bottlers'  Union  v.  S. 
Liebmann's  Sons  Brewing  C!o.,  83 
App.  Dlv.  146,  82  NTS  661  [aff  180 
N.  T.  624  mem.  72  NE  1146  mem] 
(not  discussing  the  validity  of  the 
by-law  Involved  but  holding  that 
under  it  defendant  ceased  to  be  a 
member  on  his  resignation,  althougb 
he  continued  to  be  a  stockholder). 

[a]  XnvaUd  by-law*. — (1)  A  by- 
law of  a  corporation  providing  for 
surrender  of  stock  and  withdrawal  br 
giving  notice,  and  for  payment  of 
surrender  value,  is  Illegal  and  void 
when  It  conflicts  with  a  statute  for- 
bidding the  withdrawal  or  i>ayment 
to  the  stockholders  of  any  part  ot 
the  capital  stock  except  on  Its  dis- 
solution or  at  the  expiration  of  ita 
term  of  existence.  Vercoutere  v. 
Golden  State  Land  Co.,  116  C^al.  41t, 
48  P  876.  (2)  "The  by-law  in  goes- 
tlon  assumed  to  authorize  the  defend- 
ant to  pay  a  part  of  the  capital  of 
the  corporation  to  one  of  its  stock- 
holders and  to  permit  a  reduction  of 
the  capital  stock  of  the  corporation 
upon  the  resignation  ot  a  member. 
The  law  of  this  State  which  pre- 
scribes the  actl<?n  which  it  Is  law- 
ful for  a  corporation  to  take  does  not 


For  UUt  cases,  OeTslopments  and  changes  In  the  law  see  cumulative  AnnoUtlons,  same  title,  pageandflotan^ber. 
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by  provision  in  the  eontract,  as  evjdenoed  by  the  eer- 
tLSeate  or  bj-lsva;*  and  where  it  refuses  to  comply 
with  the  provision,  its  liability  may  be  enforced  by 
sait.^°  Such  provisions  are  commonly  fonnd  in  the 
by-laws  of  cooperative  companies.'^ 

J$  12801  d.  Siupession,  Ezpnlsioii,  and  Inter- 
DiscipUoe— (1)  In  OenanL  The  methods  pro- 
vided by  the  laws  of  a  corporation  for  diseiplining  its 
members,  unless  void  for  imreasonableness  or  viola- 
tive of  some  law  of  the  corporation  itself,  or  of  the 
land,  are  supreme.^'  Sometimes  the  by-laws  of  a  cor- 
poration provide  that  the  board  of  directors  shall 
examine  charges  made  in  writing  against  one  of  the 
members  of  the  corporation  and  that,  if  he  is  fonnd 
gmlty  of  one  or  more  specified  offenses  against  the 
coiporation,  he  shall  be  censured,  suspended,  or  ex- 
pelled according  to  the  gravity  of  the  offense.^*  A 
court  of  equity  will  not  enjoin  the  board  from  exer- 
cising its  jurisdiction  on  the  ground  that  it  will  not 
afford  the  member  a  fair  hearing,^^  or  on  the  ground 
that  ehaiges  against  him  are  indefinite.^*  Bat  if  the 
corporation  violates  its  law  or  the  statutes  of  the 
state  in  the  trial  and  discipline  of  one  of  its  mem- 
bers, thereby  committing  jurisdictional  error  to  the 
injury  of  the  property  rights  of  a  member,  he  may 
resort  to  the  courts  for  redress  or  relief.^'  As  the 
board  of  directors  sitting  as  a  corporate  court  exer- 
cises mere  quasi  judicial  powers,  it  is  not  necessarily 
ousted  of  jurisdiction  by  reason  of  the  fact  that  the 
charges  were  made  by  one  of  its  members.'-'  While 
it  is  certain  that  personal  interest  does  not  disquali- 
tj  one  from  making  a  complaint  apiinst  a  member,^^ 
it  is  not  80  dear  that  it  does  not  disqualify  him  from 
sitting  as  one  of  the  triers  of  the  allied  odSense.^* 


[$  1281]  (2)  Stispension.  The  power  to  sus- 
pend a  member  may  exists  although  not  given  by  the 
articles  of  incorporation;  it  may  arise  from  the 
by-laws  or  rules  assented  to  by  all  the  parties  con- 
oemed.'**  A  particular  act  or  omission  is  not  ground 
for  suspension  where  it  is  not  made  so  by  the  charter 
or  regulations  of  the  corporation  or  by  the  rules 
of  the  common  law.*^  It  is  essential  to  the  validity  of 
a  suspension  that  the  accused  member  should  be  given 
notice;"  that  there  should  be  an  inquiry  into  the 
merits  of  the  controversy  by  means  of  a  hearing  upon 
evidence  and  arguments;^'  and  that  accused  should 
be  given  an  opportunity  to  be  heard  in  his  defense.** 
Bnt  it  is  not  essential  that  the  corporate  tribunal 
should  act  with  the  strict  regularity  which  obtains 
in  judicial  proceedings."'  Where  a  suspension  of 
membership  is  annulled  by  the  courts,  but  the  direc- 
tors who  constituted  the  corporate  board  acted  with- 
out malice  or  oppression,  they  are  not  liable  in  dam- 
ages for  their  action.^ 

1$  1282]  (3)  Ezpnlsion."  Corporations  organ' 
ized  for  gain  have  no  power  of  expulsion  or  for- 
f eitnre  unless  granted  by  their  charter  or  by  general 
municipal  law,'*  or  by  agreement ;"  and  if  granted, 
the  power  extends  no  further  than  the  language  of. 
the  grant  warrants  when  strictly  construed,**  and 
can  be  exercised  for  no  other  causes  than  those  enu- 
merated.*^ Other  corporations,  however,  have  the 
power  to  remove  members  for  good  cause,  provided 
they  do  not  thereby  violate  charter  or  statutory 
provisions.  This  power  need  not  be  expressly  con- 
ferred by  the  charter.  It  is  an  incident  to  every 
other  than  a  joint  stock  corporation.**  The  power 


authorize  the  action  contemplated  tf 
thla  b7-law.  The  shares  of  a  stock 
corporation  are  the  property  ot  lu 
shareholders.  The  shareholders  may 
dispose  ot  their  stock  but  they  cannot, 
strictly  speaking,  resign  from  the 
corporation.  A  by-law  which  assumes 
to  make  the  capital  stock  of  such  a 
coriwratlon  dependent  upon  whether 
or  not  a  'shareholder  resigns'  from 
the  company  and  permits  the  payment 
to  the  shareholder  upon  his  resigna- 
tion of  the  amount  paid  tor  the  stock 
la  unauthorised  by  the  Stock  Corpo- 
ration Ijaw  of  this  State  and  is  in- 
valid." Picalora  v.  Gulf  Co-op.  Co., 
68  Misc.  331,  382,  123  NTS  980. 

VowM  of  eorporatlon  to  paiehaae 
owa  atook  see  infra  XIV,  A. 

S.  Lindsay  v.  Arlington  Co-op. 
Assoc.,  186  Mass.  371,  71  NB  79f: 
Howe  Qrain,  etc.,  Co.  v.  Jones,  21  Tex. 
Civ.  A.  198,  61  SW  24. 

10.  Undsay  v.  Arlington  Co-op. 
Assoc  186  Mass.  871,  71  NB  79?; 
Howe  Qrain,  etc.,  Co.  v.  Jones,  21  Tex. 
Civ.  A.  198,  61  SW  24. 

11.  Lindsay  v.  Arlington  Co-op. 
Assoc.,  186  Mass.  871.  71  NB  797. 

Withdrawal  by  membes  oti 

Building  and  loan  association  see 
Building  and  Loan  Associations  |( 
86-46.  .^ 

Mutual  insurance  company  see  In- 
surance [22  Cyo  1413J. 

Uutual  benefit  Insurance  company  see 
Mutual  Benefit  Insurance  [28  Cyc 
29].  _ 

la.    Wood  V.   Milwaukee  Chamber 

of  Commerce,  119  Wis.   867,  96   NW 

886. 

15.  Jadcson  v.  South  Omaha  Live- 
stock Exch..  49  Nebr.  687,  68  NW 
1061;  Wood  v.  Milwaukee  Chamber  of 
commerce,  119  Wis.  367,  96  NW  885. 

I'fc  Chicago  Bd.  ot  Trade  v.  Weare, 
106  ni.  A.  289;  Wood  v.  Milwaukee 
Chamber  of  Commerce,  119  Wis.  S67, 
»•  NW  886.  ^  _ 

16.  Wood  V.  Milwaukee  Chamber 
of  Commerce,  118  Wis.  867,  96  NW 
8S6. 

~It  appellant  deems  the  charges  in- 
definite his  remedy  Is  an  appeal  to 
the  trial  board  to  have  them  made 


speclfle.  The  board  has  ample  Jur- 
isdiction to  hear  all  complaints  ot 
that  kind,  and  a  court  ot  equity  can- 
not, in  advance  ot  its  acting  at  all, 
assume  that  when  called  upon  to  do 
80  it  will  either  refuse  to  perform 
its  duty  or  commit  jurisdictional 
error  otherwise."  Wood  v.  Milwau- 
kee Chamber  ot  Commerce,  supra. 

la.  Stein  V.  Marks,  44  Misc.  140. 
89  NTS  921,  15  NTAnnCas  165;  Wood 
V.  Milwaukee  Chamber  ot  Commerce, 
119  Wis.  867,  96  NW  8S5. 

HOTWefllts  tov  iUefal  expulsion  see 
infra  I  1282;  Injunctions  [22  Cyc 
8771;  Mandamus  [26  Cyc  3431. 

17.  Wood  V.  Milwaukee  Chamber 
of  Commerce,  119  Wis.  367,  96  ITW 
886. 

18.  Jackson  v.  South  Omaha  Live- 
stock Bzch.,  49  Nebr.  687,  68  NW  1051. 

It.  Jackson  v.  South  Omaha  Live- 
stock Bxch.,  49  Nebr.  687,  68  NW 
1061  (discussing  but  not  deciding  the 
point,  no  seasonable  objection  having 
been  made). 

SO.  Jackson  v.  South  Omaha  Live- 
stock Exch.,  49  Nebr.  687,  68  NW  1051. 

81.  Albers  v.  St.  Louis  Merchants' 
Bzch.,  89  Mo.  A.  S83. 

as.  Peo.  V.  Bast  BufCalo  Live-Stock 
Assoc.,  88  App.  Div.  619,  84  NTS 
796  taff  179  S.  Ti  598  mem,  72  I^ 
1148  mem]. 

SSi  Peo.  ▼.  East  Buffalo  Live  Stock 
Assoc.,  88  App.  DlV.  618,  84  NTS  795 
[aft  178  N.  Y.  698  mem.  72  NB  1148 
mem]. 

B4.  Peo.  V.  Bast  Buffalo  Live-Stock 
Assoc.,  88  App.  Div.  «19,  84  NTS  796 
[afC  179  N.  T.  598  mem.  72  NB  1148 
mem]. 

88.  Albers  v.  St  Louis  Merchants^ 
Ezch.,  89  Mo.  A.  683. 

as.  Albers  V.  St.  Louis  MerehantsT 
Bxch.,  138  Mo.  140,  39  SW  473. 

[a]  An  attorney's  fee  in  the  liti- 
gation resulting  in  the  annulment  of 
the  suspension  Is  not  an  element  of 
damage,  in  the  absence  of  malice. 
Albers  v.  St.  Louis  Merchants'  EhcclL, 
138  Mo.  140.  39  SW  473. 

27.  Amotion  and  dlstwmchisermsnt 
dlsttornlshaa  see  Amotion  2  C.  J.  p 
1328. 


Beourral  of  ofBoen  and  dlreotcts 

see  Infra  XIII,  A. 

38.  Westcott  y.  Minnesota  Mln. 
Co.,  28  Mich.  145;  Purdy  v.  Bankers' 
L.  Assoc,  101. Mo.  A.  91,  108,  74  SW 
486;  Monroe  DairyAssoc.  v.  Webb,  40 
App.  IMv.  49,  67  NTS  672:  In  re  Long 
Island  K.  Co.,  19  Wend.  (N.  T.)  87,  32 
AmD  429;  Evans  v.  Philadelphia  Club, 
60  Pa.  107.  See  Peo.  v.  Detroit  City 
Fire  Dept.,  31  Mich.  468  (discussing 
the  point);  Borland  v.  Steel  Bros,  ft 
Co.,  Ltd.,  [1901]  1  Ch.  279  (upholding 
a  provision  in  the  articles  of  associa- 
tion of  a  company  for  the  compulsory 
t'-ansfer  of  shares  on  the  bankruptcy 
of  the  holder). 

"That  Is  to  say,  the  power  must  be 
derived  from  the  legislative  sover- 
eignty of  the  State."  Purdy  v.  Bank- 
ers' L.  Assoc,  supra. 

89.  Boggs  V.  Boggs,  217  Pa.  10,  •• 
A  106. 

[a]  ninstrattoa.  —  An  ^agreement 
entered  into  by  all  of  the  holders  of 
common  stock  that,  whenever  the  ma- 
jority are  of  opinion  that  a  particu- 
lar stockholder  has  ceased  to  be  a 
desirable  associate  either  on  account 
of  Incompetency  or  personal  conduct, 
they  may  redeem  or  purchase  hN 
stock  Is  valid  and  binding  on  all  tho 
parties  to  It.  Boggs  v.  Boggs,  217  Pa. 
10,  66  A  105. 

30,  Westcott  V.  Minnesota  Mln. 
Co.,  23  Mich.  145;  Purdy  v.  Bankers' 
Life  Assoc,  101  Mo.  A.  91,  74  SW  486. 

31.  Vaudry  v.  New  Orleans  Cot- 
ton Bxch.,  2  McO.  (La.)  164;  Purdy  v. 
Bankers'  Life  Assoc,  101  Mo.  A.  91. 
74  SW  486. 

38.    III. — ^Peo.   V.    Chicago  Bd.    ot 
Trade,  46  III.  112. 
N.  T. — Fawcett  v.  Charles,  18  Wend. 

478. 

Oh. — State  V.  Society  for  Support  of 
Sick,  6  Oh.  Dec  (Reprint)  899,  8  Am 
LRec  627. 

S.  C. — Smith  V.  Smith,  8  S.  C.  Bq. 
667. 

Wis.— Dickenson  v.  Milwaukee 
Chamber  of  Comhierce,  29  Wis.  45,  9 
AmR  644;  State  v.  Milwaukee  Cham- 
ber of  Commerce,  20  Wis.  63.      _ 

Eng, — Rex  V.  Richardson,  1  Burr. 
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842     [14  C.  J.] 


CORPORATIONS 


[§  1282 


can  be  exercised  .only  for  good  cause,**  that  is, 
for  some  offense  that  has  an  immediate  relation 
to  the  duties  of  the  party  as  a  member,  or  for  an 
offense  of  an  infainons  character,  indictaJ9le  at  com- 
mon law,  and  of  which  the  party  has  been  eon- 
victed.**  A  common  statement  of  the  rule  is  that 
when  the  charter  of  a  corporation  is  silent  upon  the 
subject  of  expulsion,  or  grants  the  power  in  general 
terms,  there  are  but  three  legal  causes  of  disfran- 
chisement: First,  offenses  of  an  infamous  character 
indictable  at  common  law;  second,  offenses  against 
the  corporator's  duty  to  the  corporation  as  a  mem- 
ber of  it;  third,  offenses  compounded  of  the  Wo." 
If  a  member  is  guilty  of  an  offense  which  renders 
him  liable  to  indictment,  but  which  has  no  immediate 
relatiop  to  the  corporation  or  his  duties  as  a  member, 
he  cannot  be  expelled  therefor  until  his  guilt  is  estab- 
lished by  an  indictment  and  trial  at  law.*^  The  case 
must  of  course  be  brought  within  the  provision  in 
question  where  it  is  sought  to  justify  expulsion  on 
a  ground  specified  in  the  charter*^  or  by-laws.**  If 
there  is  no  special  provision  on  the  subject  in  the 
charter,  the  power  of  removal  of  a  member  for  cause 
is  in  the  whole  body,  and  not  in  the  board  of  mana- 


gers or  other  offleeps.**  But  a  select  body  of  the  cor- 
poration, as  the  board  of  directors,  may  possess  the 
power  when  it  is  given  by  charter,  statute,  or  author- 
ized by-laws.*" 

By-laws.  A  corporation  which  possesses  the  power 
to  expel  members*'-  may  adopt  by-laws  providing  for 
expulsion,*'  provided  such  by-laws  are  not  contrary 
to  the  constitution,  laws,  or  policy  of  the  state,**  and 
are  not  so  unreasonable  as  to  shock  ideas  of  right  and 
justice,**  and  provided  the  causes  for  expulsion 
provided  are  within  those  recognized  by  law  as  propter 
grounds,*'  and  the  procedure  provided  is  not  viola- 
tive of  the  rights  of  the  member.** 

Procednxe.  A  member  of  a  corporation  cannot  be 
lawfully  expelled  therefrom  without  notice  of  the 
charge  preferred  against  him*'  and  an  oppmrtunity 
to  be  heaird  in  his  own  defense.**  Neither  can  he 
be  disfranchised  without  the  agency  of  a  tribunal 
competent  to  investigate  the  cause  and  pronounce  the 
sentence  of  the  loss  of  right.**  Where  the  expulsion 
is  by  the  corporation  at  large,  it  must  be  done  at  a 
lawful  meeting.*"  However,  an  objection  to  the  con- 
stitution of  the  body  constituting  the  trial  court  may 
be  waived,*^   and  an  irregularity  consisting,  not  in 


617,    97   Reprint   426;    Bruce's  Case, 
Str.  819,  93  Reprint  870. 

33.  Fuller  v.  Plainfleld  Academic 
School,  6  Conn.   632. 

34.  Otto  V.  Journeymen  Tailors' 
Protective,  etc..  Union,  75  Cal.  308, 
17  P  217,  7  AmSR  156;  New  York 
Protective  Assoc,  v.  McOrath,  S  NYS 
8;  Evans  v.  Philadelphia  Club,  60 
Pa.  107;  Cora.  v.  St.  Patriclt  Benev. 
Society,  2  Blnn.  (Pa.)  441,  4  AmD 
453;  Evans  v.  Philadelphia  Club,  8 
LuzLegObs    (Pa.)    205. 

[a]  Bnffloimt  rronndB.  —  (1) 
Where  a  member  of  a  corporation 
performs  an  act  in  direct  contraven- 
tion of  the  purposes  for  which  the 
charter  was  obtained,  he  may  be  ex- 
pelled. Peo.  V.  New  York  Commercial 
Assoc,  18  AbbPr  (N.  Y.)  271;  Peo.  v. 
Plnckney,  54  HowPr  (N.  Y.)  240  [aft 
7  Hun  248].  (2)  Where  one  of  the 
objects  is  to  provide  assistance  for 
sick  members,  to  feign  :  ickness  or 
draw  relief  after  recovery  is  sub- 
versive of  the  fundamental  objects 
of  the  association,  and  is  an  act 
which  tends  to  its  destruction,  and 
hence  is  within  the  power  of  expul- 
sion by  the  association.  Society  for 
Visitation  of  the  Sick,  etc,  v.  Com., 
52  Pa.   125,  91  AmD  139. 

[b]  Xlimifllolent  gronnflti  '(1)  A 
member  cannot  ^e  expelled  merely 
because  he  refuses  to  resign  mem- 
bership. Evans  v.  Philadelphia  Club, 
t  liUzLeeObs  (Pa.)  205.  (2)  Neither 
can  he  be  removed  for  nonpayment 
of  dues.  Diligent  Fire  Co.  v.  Ctom., 
76  Pa.  291.  (3)  An  offense  against 
another  member,  rather  than  against 
the  corporation,  Is  not  punishable  by 
disfranchisement.  Evans  v.  Phila- 
delphia Club,  60  Pa.  107;  Ctom.  v.  St. 
Patrick  Benev.  Soc,  2  Blnn.  (Pa.) 
441,  4  AmD  463.  (4)  A  defect  in  one's 
original  qualifications  in  becoming  a 
member  of  a  corporation,  and  the  fact 
that  he  obtained  his  admission  into 
the  corporation  by  false  representa- 
tions, are  not  grounds  for  his  ex- 
pulsion by  resolution.  Fawcett  v. 
Charles,  IS  Wend.  (N.  Y.)  473.  (6) 
The  business  and  flnancial  transac- 
tions of  the  company  with  Its  mem- 
bers, which  involve  no  criminal  con- 
duct or  moral  turpitude  and  which 
do  not  injure  the  reputation  of  the 
company,  cannot  be  made  the  sub- 
ject of  charges  for  summary  expul- 
sion from  membership.  De  Hart  v. 
Oood  Will  Hook,  etc.,  Co.,  61  N.  J. 
li.  607,  40  A  570.  (6)  It  Is  not  a 
sufficient  cause  of  disfranchisement 
Of  a  corporator  that  he  was  charged 
with  "having  assisted,  as  president 
of  the  society,  In  defrauding  it  out 
of   the   sum   of   60   cents;"  nor   is  a 


charge  of  defaming  and  Injuring;  the 
society  in  public  taverns.  Com.  v. 
German  Soc,  etc,  15  Pa.  251. 

35.  Allen  v.  Chicago  Undertakers' 
Assoc,  232  111.  458,  83  NE  952;  Peo. 
V.  Chicago  Bd.  of  Trade,  45  111.  112; 
Peo.  v.  Erie  County  Medical  Soc,  32 
N.  Y.  187;  Com.  ,  v.  Philadelphia 
Guardians  of  Poor,  6  Serg.  &  R.  (Pa.) 
479;  Com.  v.  St.  Patrick  Benev.  Soc, 
2  Blnn.  (Pa.)  441,  4  AmD  463;  Leech 
V.  Harris,  2  Brewst.  (Pa.)  671;  Dick- 
enson V.  Milwaukee  Chamber  of  Com- 
merce, 29  Wis.  46,  9  AmD  544;  State 
V.  Milwaukee  Chamber  of  Commerce, 
20  Wis.  63. 

36.  Com,  V.  St.  Patrick  Benev. 
Soc,   2  BlnA.    (Pa.)    441,   4  AmR  463. 

37.  Savannah  Cotton  E>xch.  v. 
State,  64  Ga.  668;  Com.  v.  Philan- 
thropic Soc,    6    Blnn.    (Pa.)    486. 

38.  State  V.  Georgia  Medical  Soo., 
38  Ga.  608,  95  AmD  408;  De  Hart  v. 
Good  Will  Hook,  etc.,  (Jo.,  61  N.  J. 
L.  607,  40  A  570;  Peo.  v.  New  York 
Cotton  Exch.,   8   Hun    (N.  Y.)    216. 

30.  Montgomery  County  Medical,, 
etc.,  Soc.  V.  Weatherly,  7n  Ala.  248; 
Hassler  v,  Philadelphia  Musical  As- 
soc, 14  Phlla.  (Pa.)  233;  State  v.  Mil- 
waukee Chamber  of  Clommerce,  20 
Wis.  68. 

40.  Pitcher  V.  Board  of  Trade,  121 
111.  412,  13  NE  187;  SUte  v.  Mil- 
waukee Chamber  of  CommercCj  47 
Wis.  670,  3  NW  760.  And  see  Hus- 
sey  V.  Gallagher.  61  Ga.  86  (upholding 
as  reasonable  such  a  by-law  which 
had  been  adopted  and  was  in  opera- 
tion   at    the    time    of    incorporation). 

41.  See  supra  notes  28-32. 

4a.  Allen  V.  Chicago  Undertakers' 
Assoc,  232  111.  458,  83  NE  952;  Tay- 
lor V.  Edson,  4  Cush.  (Mass.)  522. 

43.  Hussey  v.  Gallagher,  61  Ga. 
86;  Peo.  v.  Erie  County  Medical  Soc, 
24  Barb.  (N.  Y.)  670;  Stein  v.  Marks, 
44  Mlsc  140,  89  NYS  921,  16  NY 
AnoCas  155;  New  York  Protective 
Assoc.  V.  McGrath,  6  NYS  8. 

[a]  Xbtarferaio*  with  x'^gbt  of 
■nSziur*. — "By-laws  which  compel 
the  member  of  a  corporation  under 
penalty  of  expulsion  to  give  up  the 
free  exorcise  of  his  rights  of  suf- 
frnge  are  in  conflict  with"  a  consti- 
tutional provision  that  "no  member 
of  this  state  shall  be  disfranchised, 
or  deprived  of  any  of  the  rights  or 
privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the 
land,  or  the  Judgment  of  his  peers." 
Stein  V.  Marks.  44  Misc.  140,  148.  89 
NYS  921,  15  NYAnnCas  165. 

44.  Hussey  v.  Gallagher,  61  Oa. 
86;  Peo.  v.  Chicago  Bd.  of  Trade.  45 
111.  112;  Peo.  V.  Erie  County  Medical 
Soc,  24  Barb.  (N.  Y.)   670. 


45.  Evans  V.  Philadelphia  (Tlub,  66 
Pa.  107;  Com.  v.  St.  Patrick  Benev. 
Soc,  2  Blnn.  (Pa.)  441,  4  AmD  463; 
Riddell  v.  Harmony  Fire  <3o.,  8  Pbila. 
(Pa.)    310. 

Oro  uda  for  azpulalim  see  supra 
notes  33-35. 

46.  Riddell  V.  Harmony  Fire  Co., 
S^hila.  (Pa.)  310. 

Frooadnx*  see  Infra  notes  47-55. 

47.  Ala. — Montgomery  County 
Medical,  etc.,  Soc.  v.  Weatherly,  76 
Ala.   248. 

Mich. — Peo.  V.  Detroit  City  Fire 
Dept.,  31  Mich.  468;  Peo.  v.  Mechanics' 
Aid  Soc,  22  Mich.  86. 

Mo. — Lysaght  v.  St.  Louis  Oper- 
ative Stonemasons'  Assoc,  65  Mo.  A 
538. 

N.  y. — Peo.  V.  New  York  Benev. 
Soc.  8  Hun  361;  Stein  -7.  Marks,  44 
Mlsc  140,  89  NYS  921,  16  NYAnnC^as 
165;  Peo.  v.  St.  Franoisous  Benev. 
Soc,  24  HowPr  216. 

N.  C. — Delacy  v.  Neuse  Nav.  Co., 
9  N.  C.  274,  9  AmD  636. 

Pa. — Com.  V.  German  Soc,  etc,  16 
Pa.  251;  Black,  etc.,  Soc  v.  Vandyke, 
2  Whart.  309,  30  AmD  263;  Com.  v. 
Pennsylvania  Beneficial  Inst.,  2  Serg. 

6  R.    141;   Riddell  -v.   Harmony  Fire 
Co.,  8  Phlla.  310. 

48.  Ind. — Southern  Plank  Road  Co. 
v.  Hlxon,  6  Ind.  166. 

Mich. — Peo.  V.  Detroit  City  Fire 
Dept.,  81  Mich.  468;  Peo.  v.  Mechanics' 
Aid  Soc,  22  Mich.  86. 

Mo. — Lysaght  v.  St.  Louis  Oper- 
ative Stonemasons'  Assoc,  65  Mo.  A. 
638. 

N.  T. — Peo.  v.  New  York  Benev. 
Soc,  3  Hun  361;  Stein  v.  Marks.  44 
Mlsc  140,  89  NYS  921,  16  NYAnnCas 
166;  Peo.  v.  St.  Franciscus  Benev. 
Soc,  24  HowPr  216. 

N.  C. — Delacy  v.  Neuse  River  Nav. 
Co.,  8  N.  C.  274,  9  AmD  636. 

Pa. — Com.  V.  German  Soc.  etc,  15 
Pa.  251;  Com.  v.  Pennsylvania  Ben. 
Inst..  2  Serg.  &  R.  141:  Riddell  v. 
Harmony  Fire  Co.,  8  Phlla.  310. 

R.  I. — Sleeper  v.  Franklin  Lyceum, 

7  R.  I.  623.- 

49.  State  v.-  Vlncennes  Univ.,  5 
Ind.  77;  Harmstead  v.  Washington 
Fire  Co..   8  Phlla.    (Pa.)   831.        , 

60.  Weatherly  v.  Medical,  etc., 
Soc,  76  Ala.  567;  Montgomery  County 
Medical,  etc.,  Soc.  v.  Weatherly,  75 
Ala.  248;  Peo.  v.  New  York  City  Old 
Guard,  87  App.  DIv.  478,  84  NYS  76S 
[ate  178  N.  T.  576  mem.  70  NE  llOS 
mem]. 

51.  Pitcher  V.  Board  of  Trade.  IJl 
ni.  412,  13  NE  187;  Peo.  v.  New  York 
City  Old  Guard,  87  App,  Div.  471, 
84  NYS  766  [aft  178  N.  Y.  676  mem. 
70  NE  1106  mem]. 


For  later  oaM«,d«valovmeBtB  and  ehaafoa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  trial,  bnt  in  t)ie  meeting  at  which  expulsion  was 
voted  may  be  cured  by  a  subsequent  regular  meet- 
ing." A  proceeding  which  is  so  irregular  as  to  be 
wholly  void  is  no  bar  to  a  subsequent  regular  pro- 
ceeding for  the  same  offense.^*  It  is  not  necessary 
that  the  evidence  be  of  such  a  character  as  would 
be  necessary  to  its  admission  in  a  judicial  trial ;  it  is 
sufficient  if  it  is  of  that  character  on  which  men 
ordinarily  act  in  their  private  affairs,  so  that  nothing 
takes  place  which  violates  the  principle  of  natur^d 
justice.'^  Unless  the  rules  of  the  corporation  or  the 
statute  law  otherwise  provide,  the  witnesses  need 
not  be  examined  under  oath.'^        ' 

Bemedies.  A  member  of  a  private  corporation  is 
entitled  to  seek  redress  in  the  courts  for  an  illegal 
expulsion,^  after  he  has  exhausted  all  his  remedies 
by  appeal  within  the  organization.'^  That  is,  the 
conrts  assume  jurisdiction  to  determine  whether  the 
cause  or  ground  of  disfranchisement  was  legally 
sufficient,  and  whether  the  proceedings  were  regular 
but  not  to  reexamine  the  merits  of  what  was  passed 
on  in  regular  proceedings.""  In  an  action  by  a  stock- 
holder to  recover  damages  for  the  forfeiture  of  his 
interest  in  the  corporation,  he  is  entitled  to  recover 


63.    Peo.     .   

Guard,  S7  App.  Dlv.  478,  84 


V.    New    York    City    Old 

J7  App.  Dlv.  478,  84  NTS  766 

taff  178  N.  Y.  676  mem,  70  NE  1105 


mem] 

53.  State  V.  Milwaukee  Chamber 
of  Commerce,  47  Wis.  670,  3  NW  760. 

B4.  Peo.  V.  New  York  Commercial 
Assoc,  18  AbbPr  (N.  T.)  271. 

65.  Pitcher  v.  Chicago  Bd.  of 
Trade,  121  111.  412.  13  NE  187. 

66.  State  v.  Georgia  Medical  Soc, 
38  Ga.  608,  96  AmD  408;  Stein  V. 
Marks,  44  Misc.  140,  89  NTS  921,  15 
KTAanCas  165;  Peo.  v.  St  Franclscus 
Benev.  Soc,  24  HowPr  (N.  T.)  216. 

Varttonlor  mnedlM  see  Injunctions 

J 22    C^o    877];    Mandamus    [2B    Cyc 
431. 

87.  State  v.  Q.  t,.  N.  J..  K.  P..  68  N. 
J.  Ij.  SS6,  22  A  63;  Benson  v.  Screw- 
man's  Ben.  Assoc,  76  Tex.  552,  13  SW 
37  9  [rev  2  Tex.  Civ.  A.  66,  21  SW  562]. 

88.  See   Mandamus    [26    Cyc   345]. 
69.     Crosby   Lumber   Co.   v.    Smith, 

61  Fed.  63,  2  CCA  97. 

[a]  TIM  vsln*  of  tUs  IntevMt  In- 
olsdes  not  only  the  technical  profits, 
but  also  the  Increase  In  value  of  the 
assets  of  the  concern.  Crosby  Lum- 
ber Co.  V.  Smith,  61  Fed.  63,  2  CCA  97. 

60.  Hatnre  of  sIuum  of  stook  see 
supra  }{  506-516. 

Balai'tlon  of  dlzaetora  to  atotkboU- 
•rs  see  Infra  XIII,  C. 

61.  Independent  Van,  etc.,  Co.  v. 
Iowa  Mercantile  Co.,  (Iowa)  168  NW 

UAblUty  to  oredttors  see  Infra  t! 
1474-1798. 

es.  Haldeman  v.  Haldeman,  176 
Ky.  685,  197  SW  376. 

[a]  Oronnds  for  diatlnetloB. — (1) 
"A  stockholder  may  In  a  stockholders' 
meeting,  vote  with  the  view  of  his 
own  benefit;  he  represents  himself 
only.  But,  a  director  represents  all 
the'  stockholders;  he  Is  a  trustee  for 
them;  and  he  cannot  use  his  office  for.^ 
his  personal  benefit  at  the  expense 
of  any  stockholder."  Haldeman  v. 
Haldeman,  176  Ky.  635,  646,  197  SW 
376.  (2)  "Undoubtedly  no  trust  re- 
lation ordinarily  exists  between  the 
stockholder  and  the  corporation;  but 
the  reason  is  that  ordinarily  the 
stockholder  Is  a  stranger  to  the  man- 
agement of  the  arrairs  of  the  corpo- 
ration, which  Is  the  province  of  the 
directors.  If,  however,  in  any  par- 
ticular case  the  stockholders  have 
authority  to  manage  the  affairs  of 
the  corporation — in  other  words,  to 
•  discharge  the  functions  of  directors, 
and  undertake  to  do  so — they,  for  all 
the  purposes  of  the  affairs  thus  man- 
aged, biecome  directors  in  fact,  and 
occupy,  for  the  purposes  of  cuch  af- 
fairs, precisely  the  same  relation  of 
trust  which  directors  ordinarily  hold 
towards  the  coriioratlon."  Crlchton  v. 


Web  Press  Co.,  113  La.  167,  181,  86 
S  926,  104  AmSR  500,  67  LRA  76. 

63.  U.  S. — Jones  v.  Missourl-Ekit- 
son  Klectric  Cc,  144  Fed.  765,  75  CCA 
631  [rev  135  Fed.  153];  Slgua  Iron 
Co.  v.  Greene,  104  Fed.  854,  44  CCA 
221  [certiorari  den  180  U.  S.  637,  21 
set  920,  45  Li.  ed.  710];  Carey  v.  Wil- 
liams, 79  Fed.  906,  25  CCA  227. 

Ind. — McCallister  v.  Sbannondale 
Co-op.  TeL  Co.,  47  Ind.  A.  617,  94  NB 
910. 

Me. — Hyams  v.  Old  Dominion  Co., 
113  Me.  294,93  A  747,  LRA1916D  1128. 

Mass. — People's  Mut.  Ins.  Co.  v. 
Westcott,  14  Gray  440. 

Mo. — Business  Men's  Assoc,  v.  Wil- 
liams, 137  Mo.  A.  576,  119  SW  439. 

N.  T. — U.  S.  Equitable  L.  Assur. 
Soc.  V.  Union  Pao.  R.  Co.,  162  App. 
Dlv.  81.  147  NTS  382  [aff  212  N.  T. 
360,  106  NB  92,  LRA1916D  1052J; 
Matter  of  Globe  Mut.  Benev.  Assoc, 
63  Hun  263,  17  NTS  862  [aff  135  N.  T. 
280,  32  NE  122,  17  LRA  547];  Hackett 
V.  Northern  Pac  R.  Co.,  36  Misc.  5»8, 
73  NTS  1087;  Heslin  v.  Eastern  Bide., 
etc.,  Assoc,  28  Misc.  376,  59  NTS  572 
[aff  61  App.  Dlv.  468,  70  NTS  612]. 

"The  relation  between  a  corpora- 
tion and  its  stockholders  is  essen- 
tially contractual.  The  charter  Is  the 
embodiment  of  the  contract."  Hyams 
V.  Old  Dominion  Co.,  118  Me.  294,  806, 

93  A  747,  LRA1916D  1188. 
B«allB(«  between  stoOklMldan  see 

Infra  }  fS23. 

Balatton  of  stocklioUer  mi  based  on 
contract  guaaxaUy  see  supra  (  752. 

84.  Jones  v.  Missouri-Edison  Elec- 
tric Co.,  144  Fed.  766,  75  CCA  631 
[rev  135  Fed.  153];  Adklns  v.  Thorn- 
ton, 19  Ga.  325;  McCallister  v.  Shan- 
nondale  Co-op.  Tel.  Co..  47  Ind.  A.  617. 

94  NB  910;  Allen  v.  White.  (Nebr.) 
171  NW  52.     See  also  supra  {  801. 

85.  U.  S. — Delaware  R.  Tax  Case, 
18  Wall.  206.  21  L.  ed.  888;  Wilming- 
ton, etc.,  R.  Co.  v.  Reld,  13  Wall.  284, 
20  L.  ed.  568;  Clearwater  v.  Mere- 
dith, 1  Wall.  25,  16  L.  ed.  201. 

Mo. — Hill  v.  Atoka  Coal,  etc,  Co., 
124  Mo.  153.  25  SW  926,  32  SW  111. 

N.  J. — Pronlck  v.  Sulrlts  Distribut- 
ing Co.,  58  N.  J.  Eq.  97,  42  A  686. 

N.  T. — Campbell  v.  American  Zy- 
lonite  Co..  122  N.  T.  455,  26  NE  853, 
11  LRA  696;  Kent  v.  Quicksilver  Mln. 
Co..  78  N.  T.  169;  Livingston  v. 
Lynch,  4  Johns.  Ch.  673. 

EiUg. — Natusch  v.  Irving,  2  Coop, 
t.  Cott.  358,  47  Reprint  1196. 

Amaadmaat  of  charter  see  supra 
it  190-205. 

Termlwfttlnm  of  s*lation  see  supra 
a  1278-1282. 

intra  vires  aot  as  affeotlnc  tighta 
of  atookhoUlar  see  infra  XIV. 

66.  See  infra  XIV,  B. 

67.  Van    Heusen    v.    Van .  Heusen 


the  value  of  his  interest  at  the  time  it  was  taken 
from  him,  together  with  interest  on  that  amount.'^ 
[i  1283]  S.  Natnie  of  R6lation.*o  A  stock- 
holder sustains  a  threefold  relation:  Fiut,  to  the 
corp>oration  as  a  legal  entity;  second,  to  his  fellow 
stockholders;  third,  to  the  creditors  of  the  corpora- 
tion." His  position  is  radically  different  from  that 
of  a  director.^'  The  relation  existing  between  a  cor- 
poration and  its  stockholders  and  between  the  stock- 
holders inter  se  is  one  of  contract,^'  in  which  the 
charter  and  by-laws  of  the  corporation,  the  perti- 
nent statutes  of  the  state,  and  the  settled  law  of  the 
land  are  embodied."  The  relation  being  contractual, 
the  stockl^older  acquires  vested  rights  which  cannot 
be  taken  away  or  modified  without  his  consent." 
A  stockholder  is  not,  merely  by  virtue  of  his  position, 
an  agent,"  trustee,'"'  creditor,*'  or  cosurety*'  of 
the  corporation.  There  is  no  duty  imposed  by  law 
upon  him  to  use  his  own  individual  pecuniary  means 
to  assist  the  corporation  in  its  money  difficulties  or 
by  use  of  such  means  to  shield  it  from  financial 
destruction.'"  Neither  is  his  relation  to  the  other 
stockholders  that  of  coowner'*  or  copartner," 
although  the  relation  is  analogous,  otherwise  than 

74  MiS&   292,   131   NTS 

it    603,     611,    674; 


Charles  Co., 
401. 

88.  See    supra 
infra  t  1289. 

89.  Toung  V.  Rosenbaum,  39  Cal. 
646;  Davidson  v.  Rankin,  34  Cal.  503; 
Mokelumne  Hill  Canal,  etc,  Co.  v. 
Woodbury,  14  Cal.  266;  Taylor  v. 
West  Liberty  Wheel  Co.,  6  Oh.  Dec. 
(Reprint)  947,  9  AmLReo  28.  But 
see  McDaniels  v.  Flower  Brook  Mfg. 
Co.,  22  Vt.  274  (holding  that,  where  a 
private  corporation  was  indebted  by 
note  which  was  also  signed  by  one 
O  and  several  other  individuals  as 
sureties,  and  which  was  secured  by 
a  mortgage  of  real  estate  of  the  cor- 
poration, and  C,  In  consideration  of 
the  assignment  to  him  of  certain 
stock  by  the  other  signers  of  the  note, 
agreed  with  them  that  he  would  pay 
such  note  and  all  other  debts  of  the 
corporation  on  which  they  were  liable 
as  sureties,  as  between  the  corpora- 
tion and  C,  the  relation  of  principal 
and  surety  still  existed). 

"Under  the  Constitution,  statute, 
and  decisions  of  this  state,  however, 
the  relation  of  principal  and  surety 
does  not  exist  between  the  corpora- 
tion and  Its  stockholders."  Trindade 
V.  Atwater  Canning,  etc.,  Co.,  (Cal., 
A.)  128  P  758.  757. 

Uablllty  of  Btockholder  for  e«s- 
porate  debts  see  infra  §S  1474-17  98. 

70.  Kelly  v.  Fahrney,  145  111.  A. 
80   [aff  242  III.  240,  80  NE  984]. 

71.  See  Infra  §  1320. 

72.  U.  S. — Ervin  v.  Orepron  R.,  etc, 
Co..  27  Fed.  625,  23  Blatchf.  517. 

Cal. — Brown  v.  Merrill,  107  Cal. 
446,  40  P  557,  48  AmSR  145  [dlst 
Bailey  v.  Bancker,  3  Hill  (N.  Y.)  188, 
38  AmD  625]. 

111. — Peo.  V.  Dennett,  276  111.  43. 
114  NE  493;  Baker  v.  Backus,  32  IlL 
79. 

Mass. — ^Russell  v.  McLellan,  14 
Pick.  «3;  Pratt  v.  Bacon,  10  Pick.  123. 

N.  T. — ^Drucklleb  v.  Harris,  209  N. 
T.  211,  102  NB  599  [mod  156  App. 
Dlv.  88.  140  NTS  60] ;  Shibley  v.  An- 
gle, 37  N.  T.  626;  Cobum  v.  Wheelock, 
34  N.  T.  440;  Mlckles  v.  Rochester 
City  Bank,  11  Paige  118,  42  AmD 
103;  Livingston  v.  Lynch,  4  Johns. 
Ch.  573i;  Verplanck  v.  Mercantile  Ins. 
Co.,  1  Bdw.  83. 

[a]  Slstlsctloii  stated.— "Persons 
forming  a  corporation  thereby  gain 
many  Immunities  and  privileges  of 
which  they  are  not  possessed  as  mem- 
bers of  a  partnership.  Their  lia- 
bility for  the  debts  and  obligations  of 
the  business  is  limited  and  the  death 
of  one  of  the  members  does  not  work 
a  dissolution  of  the  corporation,  as  it 
does  in  the  case  of  a  partnership. 
For  these  privileges  the  parties  have 
to  pay  a  price.  They  nave 
Digitized  i 
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technically,  to  a  partnership.**  In  performing,  or 
causing  to  be  performed,  a  corporate  act,  or  in  assum- 
ing control  of  the  business  and  affairs  of  the  corpora- 
tion through  control  of  the  officers  and  directors,!  the 
majority  stockholders  constitute  themselves  actual, 
if  not  technical,  trustees  for  the  minority.^*  In 
some  jurisdictions  the  view  is  taken  that  the  majority 
stockholders  are  not  trustees  for  the  minority,^*  but 
that  where  they  act  fraudulently  and  attempt  to 
divert  the  corporate  assets  to  themselves  to  the 
exclusion  of  the  minority  they  become  trustees  for 
all  practicable  purposes.^*  like  relation  of  trust 
between  common  stockholders  who  have  entire  con- 
trol of  the  corporation  and  preferred  stockholders 
who  have  an  interest  liut  no  voice  in  the  corporate 
management  more  clearly  appears  than  in  the  rela- 
tion of  the  majority  to  the  minority  stockholders, 
as  the  latter  have  a  right  to  take  part  in  the  meetings 
of  the  corporation.'^  An  individual  stockholder  is 
not,  however,  an  agent"  or  tmstee"  of  the  other 
stockholders.  Therefore  the  unauthorized  acts  of  one 
stockholder  will  not,  in  the  absence  of  special  «ir- 
cumstanoes,  be  imputed  to  the  pthers  or  bind  them  in 


any  manner  to  their  detriment.*"  A  corporatioii  rep- 
resents its  stockholders  in  all  purely  corporate  mat- 
ters which  affect  the  stockholders  as  a  body,  and  the 
stockholders  are  bound  by  its  action.**  But  the  cor- 
poration does  not  represent  .stockholders  in  matters 
affecting  the  rights  and  liabilities  of  the  stockholders 
as  individuals.*'  It  is  a  trustee  in  the  sense  that  it 
holds  the  corporate  property  as  a  trust  fund  for  the 
stockholders,**  and  in  the  sense  that  it  is  liable  for  its 
negligence  or  misconduct  whereby  a  stockholder  loses 
title  to  his  shares;**  but  on  the  general  proposition 
whether  it  is  a  trustee  for  the  stockholders  there  is 
a  conflict  of  authority,  some  cases  stating  that  it  is,** 
or  that  for  practicable  purposes  it  may  be  so  con- 
sidered,** while  other  cases  state  the  contrary.*' 

[$  1284]  4.  Bights  in  GeneraL  The  principal 
rights  of  stockholders  in  ordinary  business  or  trading 
corporations  ^are  to  attend  and  vote  at  oorporate 
meetings,**  to  take  part  in  the  election  of  direetors,** 
to  participate  in  dividends  and  profits,**  and  to 
receive  their  proportionate  shares  of  the  oorporate 
property  or  its  proceeds  upon  dissolution  or  winding 
np  of  the  eorporation,  and  after  payment  of   its 


same  unrestricted  control  and  man- 
agement of  their  enterprise  as  they 
woald  have  as  partners,  nor  is  the 
right  of  a  single  party  to  the  Joint 
enterprise  safeguarded  either  as 
against  the  state  or  against  the  other 
I>artles  in  the  case  of  a  corporation 
as  in  the  case  of  a  partnership." 
DruckUeb  v.  Harris.  209  N.  T.  til, 
216.  102  NB  699. 

78.  Commercial  Bank  ▼.  New  Or- 
leans, 11  La.  217;  Longyear  v.  Hard- 
man,  tl»  Mass.  406,  106  NB  1012: 
Barrett  v.  King,  ISl  Mass.  476,  6t 
NB  9S4. 

74.  U.  8.— Boyd  v.  N^w  York,  eta, 
R.  Co.,  220  Fed.  174;  Stebbins  v. 
Michigan  Wheelbarrow,  etc.,  Co.,  212 
Fed.  19,  129  CCA  471  frev  191  Fed. 
2S8];  Marks  v.  Merrill  Paper  Mfg. 
Co.,  188  Fed.  860;  Wheeler  ▼.  Abilene 
Nai  Bank  Bldg.  Co..  169  Fed.  391, 
89  CCA  477,  16  LRANS  8»2,  14  Ann 
Cas  917;  Jones  v.  Mlssourl-Bdison 
Electric  Co.,  144  Fed.  765,  76  CCA  681 
[rev  186  Fed.  163]:  Elrvln  v.  Oregon 
».,  etc.,  Co.,  27  Fed.  625,  28  Blatchf. 
617.  See  Rothschild  v.  Memphis,  etc.. 
R  Co.,  113  Fed.  476,  479,  61  CCA  310 
(where  the  court  said:  "A  stock- 
holder, as  such,  even  though  he  owns 
a  majority  of  the  stock,  does  not 
occupy  a  trust  relation  toward  the 
other  stockholders.  ...  In  or- 
der to  establish  a  trust  relation,  the 
majority  stockholder  must  actually 
control  the  affairs  of  the  company  for 
bis  own  benefit  and  to  the  prejudiee 
of  the  minority  stockholders"). 

Ida.— Rlley  v.  Callahan  Min.  Co.. 
28  Ida.  626,  166  P  666. 

111.— Kelly  V.  Fahmey.  14S  Dt  A. 
80  Jafr  24Z  m.  242,  89  NB  984]. 

N;  Y. — Farmers'  L.  A  T.  Co.  v.  New 
York,  etc.,  R.  Co..  160  N.  Y.  410,  44 
NE  1048,  66  AmSR  689.  34  T.RA  76: 
Male  V.  Atchison,  etc.,  R  Co..  179 
App.  Div.  87,  166  NYS  693;  McManus 
V.  Durant,  168  App.  Div.  643,  154  NYS 
680;  In  re  Importers',  etc.,  Bxch.,  2 
NYS  257  trev  on  other  grounds  8 
NYS  319]. 

Or.— BaiUle  v.  Columbia  Ck>ld  Min. 
Co.,  86  Or.  1,  166  P  966,  167  P  1167. 

Pa. — Russell  v.  Rock  Run  Fuel  Oas 
Co.,  184  Pa.  102.  39  A  21. 

[a]  Season  for  rule. — "A  combina- 
tion of  the  holders  of  a  majority  or 
of  three-fifths  of  the  stock  of  a  cor- 

f oration  to  elect  directors,  to  dictate 
heir  acts  and  the  acts  of  the  cor- 
poration for  the  purpose  of  carrying 
out  a  predetermined  plan  places  the 
holders  of  such  stock  In  the  shoes  of 
the  corporation  and  constitutes  them 
actual,  if  not  technical  trustees  for 
the  holders  of  the  minority  of  the 
stock.  The  devolution  of  power  im- 
poses correlative  duty.  The  members 
of  such  a  combination  become  In  prac- 


tical effect  the  corporation  itself  be- 
cause they  draw  to  themselves  and 
use  the  powers  of  the  coriioration." 
Jones  v.  Mlssouri-EMison  Electric 
Co.,  144  Fed.  765.  771,  75  CCA  631 
[quot  Riley  v.  Callahan  Min.  Co.,  28 
tda.  626,  638,  166  P  665].  To  same 
effect  Wheeler  v.  Abilene  Nat.  Bank 
Bldg.  Co.,  159  Fed.  391.  89  CCA  477, 
16  £rANS  892,  14  AnnCas  917. 

[b]  Another  eocjtomtlOB  as  au> 
Jontjr  atoekhoMMr.— The  tact  that  a 
majority  of  the  shares  of  stock  are 
held  by  another  corporation  under 
a  statute  permitting  it  to  purchase 
■hares  of  other  corporations  effects 
no  change  in  the  rule.  Hyams  v. 
Calumet,  eta,  Min.  Co.,  221  Fed.  629, 
187  CCA  239. 

Power  of  mAJoxlty  In  maiUMrnaast 
of  oorporate  affairs  see  Infra  {  1322. 

78.  Colgate  v.  U.  S.  Leather  Co., 
73  N.  J.  Bq.  78,  67  A  667  [rev  on  other 
grounds  46  N.  J.  Eq.  221),  72  A  126, 
19  AnnCas  1262]. 

n,  Morse  v.  Metropolitan  SS.  Co.. 
87  N.  J.  Eq.  217,  100  A  219  l»St  88 
N.   J.   Eq.    326,    102   A   6241. 

77.  Kldd  V.  New  Hampshire  Tract 
Co.,  74  N.  H.  160,  66  A  127. 

78.  Price  V.  Holcomb,  89  Iowa  123, 
56  NW  407. 

79.  T7.  S. — Rothchild  ▼.  Memphis, 
etc.,  R.  Co..  113  Fed.  476,  61  CCA 
310:  Oillett  v.  Bowen,  23  Fed.  626. 
And  see  Rogers  v.  Nashville,  etc.,  R. 
Co.,  91  Fed.  299,  813,  33  CCA  617 
(stating  that  "a  stockholder  is  not 
a  tmetee  and  holds  and  acts  for  him- 
self alone").  But  see  Jones  v.  Mis- 
souri-Edison Electric  Co.,  144  Fed. 
766.  76  (X:A  631  [rev  185  Fed.  163] 
(stating  the  contrary,  although  tlie 
point  Involved  was  the  corporate  acta 
of   the   majority    stockholders). 

CtAo. — Meyer  v.  Wright.  24  Colo. 
A.  63,  131  P  787. 

Iowa. — Price  v.  Holcomb,  89  Iowa 
128,  56  NW  407. 

N.  J. — Colgate  v.  XT.  S.  Leather  Co., 
73  N.  J.  Eq.  72,  67  A  657  trev  on 
other  grounds  76  N.  J.  Eq.  229,  72 
A  126,  19  AnnCas  12621;  Lillard  v. 
Oil,  etc,  Co^  70  N.  J.  Bq.  197,  66  A 
264,  68   A    188. 

N.  Y.— Rothmiller  ▼.  Stein,  148  N. 
Y.  681,  38  NE  718,  26  LRA  148; 
Qamble  v.  Queens  County  Water  Co., 
123  N.  Y.  91,  26  NE  201,  9  LRA  527, 
25  AbbNCas  410  [rev  52  Hun  166,  6 
NYS    124]. 

[a]  Xn  a  stoekhoMars'  maacbiff 
each  stockholder  represents  himseli 
and  his  own  interests  solely,  and  he 
In  no  sense  acts  as  a  trustee  or  repre- 
sentative of  others.  Riker  v.  United 
Drug  Co.,  78  N.  J.  Eq.  319,  79  A 
1044  [rev  on  other  grounds  79  N.  J. 
I  Eq.  580,  82  A  930,  AnnCasl913A  1190] ; 


Gamble  v.  Queens  County  Water  Cto., 
123  N.  Y.  91.  26  NB  201.  9  LRA  627, 

26  AbbNCas  410  [rev  62  Hun  166. 
5  NYS  124]. 

80.  Western  Min.,  etc- Co.  ▼.  Pey- 
tona  Cannel  Coal  Co.,  8  W.  Va.  406. 

81.  In  re  Leeds,  49  La.  Ann.  501.  21 
S  617.    And  see  supra  i  6  et  seq. 

OonolnalTamMs  on  stookholdsrs  of 
Jndgment  against  ooxporatloa  see 
Judgments  [22  Cyc  1267]. 

Vower  of  majortty  86  Wild  minnwity 
■toGkholdexs  see  infra  {  1322. 

8a.  Kamm  v.  Rees,  177  Fed.  14. 
100  CCA  482;  Taylor  v.  Southern  Pac 
Co.,  122  Fed.  147:  Revere  v.  Boston 
(tepper  Co.,  15  Pick.  (Mass.)  861; 
WniittS  T.  Mann.  91  Minn.  494,  98  NW 
841.  867;  Farmers'  Nat.  Bank  v.  Cook, 
82  N.  J.  L.  847;  Styles  v.  Laurel  Fork 
Oil,  etc,  Co.,  46  W.  Va.  374,  32  SB 
227.    See  also  supra  §  6  et  seq. 

Bffset  of  aets  as  stookhoMers  oa 
sb^ta  as  ladlvldnals  see  infra  {  1290. 

BlffM  of  ato«klieU«r  to  ne  ooipo* 
satloa  see  infra  {  1338. 

83.  See  supra  I  506. 

84.  See  supra  IS  1174-1181. 

80.  Hobbs  V.  Tom  Reed  (Sold  Min. 
Co.,  164  Cal.  497.  499.  129  P  781,  48 
LRANS  1112. 

"A  corporation  Is  the  agent  and 
trustee  of  Its  stockholders,  in  their 
behalf  and  for  their  use  and  benefit 
holding,  controlling,  and  managing 
the  corporate  property  and  business. 
Hobbs  V.  Tom  Reed  Oold  Min.  Co., 
supra. 

[a]  Vartisnlar  oorDoration.  —  "A 
corporation  owning  and  operating  a 
ditch  l>ecome8  a  trustee  for  its  stock- 
holders and  is  bound  to  protect  their 
interests."  Farmers'  Independent 
Ditch  Cte.  V.  Agricultural  Ditdi  cy>.. 
22  Colo.  618,  522.  46  P  444,  66  AmSR 
149.. 

85.  Ervln  V.  Oregon  R.,  etc,  Oo« 

27  Fed.  626,  23  Blatc>if.  517;  Hyams 
V.  Old  Dominion  Co.,  113  Me.  294,  93 
A  747,  LRA1915D  1128;  Moore  v. 
Schoppert,  22  W.  Va.  282,  290. 

"The  relation  between  a  corpora- 
tion and  its  several  meml>ers  may, 
for  lall  oractical  purposes,  be  treated 
as  that  of  trustee  anl  cestui  qui 
trust."     Moore  v.  Schoppert,  supra. 

87.  ,  Karnes  v.  Rochester,  etc  R 
Co.,  4'  AbbPrNS  (N.  Y.)  107;  Ver- 
planck  v.  Mercantile  Ins.  Co.,  1  Edw. 
(N.  Y.)  84. 

[a]    Vrafezrad     atocklioUara.— A 
corporation  is  not  a  trustee  for  the 
holders     of     its     preferred     stock.  - 
Thompson  v.  Brie  R.  Co.,  11  AbbPrNS 
(N.  Y.)  188. 

88.  See  infra  !l  1388-1402. 

89.  See   Infra  XIII,  A. 

sa     See  supra  IS  1240-1246. 


For  later  easea,d«valopnienta  and  ahaafas  in  the  law  see  cumulative  Annotations,  same  title, 
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debts,*^  and  they  are  sabstantially  so  enumerated  in 
numerous  decisions.'**  Other  rights  which  stock- 
holders may  possess  are,  for  the  most  part,  merely 
incidental  and  auxiliary  to  the  foregoing.*'  Mem- 
bers of  corporations  formed  for  special  purposes  may 
of  course  have  other  rights  peculiar  to  membership 
in  such  organizations.**  The  general  rule  is  that  all 
stockholders  stand  on  an  equal  footing  both  as  to 
rights  and  liabilities.*"  This  is  certainly  true  as  to 
all  stockholders  of  the  same  clasa**  Aside  from 
priority  of  dividends,  the  rights  of  preferred  stock- 
holders are  in  general,  and  in  the  absence  of  stipula- 
tions to  the  contrary,  the  same  as  those  of  holders 
of  common  stock.*^  It  is  said  that  the  relative  rights 
of  majority  and  minority  stockholders  must  be 
measured  by  the  charter  and  by-laws  of  the  corpora- 
tion.»» 

[%  12851  6.  Knowledge  and  Notice.  A  member 
or  stockholder  of  a  corporation  is  presumed  to  know 
the  provisions  of  its  charter*"  and  by-laws^  and  the 
requirements  and  prohibitions  of  the  statute  under 


which  it  is  organized  ;*  and  he  is  affected  with  notice 
of  the  trust  character  of  the  capital  stock  f  but  he  is 
not  chargeable  with  knowledge  of  the  affairs  of  the 
corporation*  to  the  same  extent  as  are  the  officers 
and  directors."  A  stockholder  is  held  bound  to  know 
what  the  president  and  directors  have  done  in  refer- 
ence to  calls  on  subscriptions."  However,  he  is  not 
affected  with  notice  of  the  ultra  vires  acts  of  the 
directors.^  A  stockholder  is  not,  simply  as  such, 
bound  to  know  the  rules  and  regulations  which  .the 
directors  may  prescribe  for  the  transaction  of  the 
business  of  the  corporation  with  the  public  gen- 
erally." Nor  is  notice  to  an  officer  of  the  corporation 
notice  to  a  stockholder,  in  such  a  sense  as  to  affect 
his  rights.*  A  corporation  is  not  affected  with  notice 
of  facts  because  some  of  its  stockholders  had  notice.^** 
[$  1286]  6.  Liability  to  Assessment."  Ordi- 
narily an  assessment  may  be  levied  and  collected  on 
folly  paid  stock  where  authority  to  do  so  is  conferred 
by  the  articles  of  incorporation,^*   or  statute,'*  or 


91.    See  Infra  XVIII. 

SS.  tr.  S. — Storrow  v.  Texas  Cons. 
Compress,  etc.,  Adaoc.  87  Fed.  612,  81 
CCA  139. 

Ala.  —  Uarbury  Ijumber  Co.  ▼. 
Hunter,  169  Ala.  503,  68  S  1028. 

Conn.^De  Nunzlo  v.  De  Nunzio,  90 
Conn.  S42,  97  A  323. 

Iowa. — Brldgman  v.  Keokuk,  72 
Iowa  42,  38  NW  865. 

Mass. — Field  v.  Pierce,  102  Mass. 
t5S;  Fisher  v.  Essex  Bank,  5  Qray 
173. 

N.  H. — Jones  t.  Concord,  etc.,  R. 
Co..  6Q  N.  H.  119,  88  A  120. 

N.  J.— BUur  V.  Standard  IHstllUns;, 
etc.,  Co.,  74  N.  J.  Eq,  546,  70  A  »« 
[all  78  N.  J.  Eiq.  682,  81  A  11321. 

N.  Y. — ^Burrall  ▼.  Bushwlck  R.  Co., 
76  N.  T.  218. 

Oh. — Lee  v.  Sturees.  46  Oh.  St.  153, 
19  NB  660,  2  liRA  566;  Bradley  v. 
Bauder,  36  Oh.  St.  28,  38  AmR  547; 
Jones  V.  Davis,  36  Oh.  St.  474. 

Philippine.  —  Paseual  v.  Del  Sas 
Orozco,  19  Philippine  82. 

ta]  Two  olasMS  of  rlarhts, — ^"The 
rights  of  the  stockholder  .  .  . 
are  all  comprised  in  two  classes — 
first,  the  personal  rights  Inherent  In 
a  stockholder  as  a  member  of  the 
corporation,  being  the  right  to  at- 
tend meetings,  vote  and  the  like,  and 
Including  all  personal  rights  as  mem- 
ber, and  second,  the  property  rights, 
which  are  the  rights  to  share  in  the 
dividends  of  the  corporation  and  in 
the  distribution  of  its  assets.  These 
rights,  with  those. conferred  by  law, 
as  Incidental  solely  to  their  protec- 
tion, comprise,  I  think,  all  the  rights 
of  the  stockholder."  Bljur  v.  Stand- 
ard Distilling,  etc.,  Co^  74  N.  J.  Ea. 


682,  81  A  1132]. 

9S.  Forbes  v.  UemphiSLetc,  R.  Co., 
9  F.  Cas.  No.  4,926,  2  Woods  323; 
Bijur  v.  Standard  Distilling,  etc.,  Co^ 
74  N.  J.  Eq.  646,  70  A  934  [aft  78  N. 
J.  Eq.  582,  31  A  1132]. 

Bint  to  sn*  to  eafora*  zlglita  see 
infra  {t  1333-1347. 

M.  Varttenlar  kSnOs  of  ooxpora* 
tioaa  see  cross  references  at  begin- 
ning of  title. 

M.  Foss  V.  People's  Gas  Light, 
•tc^  Co..  241  III.  238,  89  fTE  361;  State 
▼.  State  Bank,  6  La.  745. 

"We  are  aware  of  no  special  cir- 
cumstances which  distinguish  be- 
tween stockholders,  giving  to  one 
rights  which  are  denied  to  others." 
Foss  V.  People's  Oas  Light,  etc,  Co., 
241  111.  238,  247,  89  NB  351. 

[a]  Btaie  or  towaahlp  aa  atook- 
lioia«r<^(l)  The  state,  as  owner  of 
shares  In  the  capital  stock  of  a  cor- 
poration, has  the  same  right  as  other 
stockholders,  and  no  more.  State  v. 
State  Bank,  6  La.  745.  (2)  Where  a 
township  through  which  a  railroad 
might  be  located  was  by  a  statute 
authorized  to  subscribe  to  the  stock 
of  the  railroad,  a  subscription  did  not 
give  the  township  a  claim  to  control 


In  matters  Involving  the  pecuniary 
interests  of  the  company,  to  an 
amount  .far  exceeding  its  subscrip- 
tion. Port  Clinton  R.  Co.  ▼.  Cleve- 
Und,  etc.,  R  Co.,  18  Oh.  St.  544. 

[b]  Sttpnlatioa  for  advaatage.— 
A  company  has  no  right  to  stipulate 
for  an  advantage  to  one  set  of  stock- 
holders against  another.  Kerry  v. 
Maori  Dream  Gold  Mines,  Ltd.,  14  T. 
L.  R.  402. 

96.  Farrlsh-Stafford.  Co.  V.  Char- 
lotte Cotton  Mills,  157  N.  C  188.  72 
SE  973. 

97.  See  supra  !  573. 
BelatlTe   xlglitB   of   prefsrrad   aaA 

eonuBon  stooUudAMS  oa  diasolutiicm 
see  infra  XVIII. 

98.  Jones  Lumber  Co.  t.  Wisar- 
kana  Lumber  Co.,  125  Ark.  65,  187  SW 
1068. 

99.  Canton  Masonic  MuL  Benev. 
Soc.  v.  Rockhold,  26  111.  A.  141  talt 
129  UL  440,  21  NB  794,  2  LRA  420]; 
Wight  y.  Shelby  R.  Co.,  16  B.  Mon. 
(Ky.)  4,  63  AmD  622. 

L  Richardson  v.  Devine,  193  Mass. 
336,  79  NE  771:  Palmyra  v.  Morton, 
26  Ho.  593:  Belleville  Mut.  Ins.  Co. 
v.  Van  WlnlEle,  12  N.  J.  Eq.  8S3;  Teto 
V.  Farmers',  etc..  Bank,  4  Brewst. 
(Pa.)  808. 

2.  Canton  Masonic  Mut  Benev. 
Soc.  V.  Rockhold,  26  111.  A.  141  faff. 
129  III.  440,  21  NE  794,  2  LRA  420]. 

3.  Peterson  v.  Illinois  Land,  etc., 
Co.,  6  111.  A.  267.  And  see  Copp  v. 
Guaranty  Oil  Co.,  31  Cal.  A.  543,  161 
P  18  (holding  that  presumptively  a 
stockholder    has    knowledge    or    the 

luu  .■^>»v,.w.,E,  cvv.,  v.»„  •->  X-,.  -.  <^«i.    means    of  readily    ascertaining  the 
646,  SSS,  70  A  934  [afC  78  N.  J.  Elq.    facts  as  to  the  condition  of  any  stock 


the  general  conduct  and  discretion  of  I  ration   are  frequently   scattered   far 
the  directors  of  the  railroad  company    and  wide,  and  that  as  a  matter  of  fact 


remaining  in  the  corporation  treas- 
ury). 

4.  Appeal  of  Building  Assoc.,  83 
PlttsbLegJ  (Pa.)  324.  See  also 
Rice  V.  Grand  Rapids  Peninsular  CHub, 
52  Mich.  87,  90,  17  NW  708  (where 
the  court  said:  "A  corporator  is  not 
charged  with  constructive  notice  of 
corporate  acts"). 

[a]  Oontracts.  —  The  mere  fact 
that  one  is  a  stockholder  and  the  at;- 
tomey  of  a  corporation  does  not 
charge  him  with  constructive  notice 
of  the  contracts  of  the  corporation 
and  their  breach.  Tarbox  v.  Gorman, 
31  Minn.  62,  16  NW  466. 

[b]  Olalms  of  ooiapaaT.— A  stock- 
holder Is  not  charged  with  construc- 
tive notice  of  the  claims  of  the  oom- 

Eany  to   lands.     Union  Oinat   Co.  V. 
loyd,  4  Watts  &  S.  (Pa.)  893.     • 

[c]  Books  of  acooimt. — "We  know 
of  no  principle  of  law  which  charges 
stockholders  with  knowledge  of  the 
contents  of  or  entries  In  the  ordinary 
financial  books  of  account  of  a  cor- 
poration. Such  a  rule  would  be  a 
very  harsh  one  Indeed  and,  to  our 
minds,  could  not  be  grounded  upon 
any  conceivable  reason.  It  is  well 
known  that  stockholders  of  a  corpo- 


few  of  them  do,  or  tiave  the  oppor- 
tunity to,  examine  the  books  of  ac- 
count of  a  corporation.  Assuming 
that  annual  statements  couched  in 
general  terms  in  the  form  of  reports 
may  be  made  to  the  stockholders, 
such  statements  are  seldom  in  suffi- 
cient detail  to  apprise  them  of  trans- 
actions of  this  character."  Htley  v. 
Heaney,  (Wis.)  169  NW  64,  74. 

6.  See  infra  XIII,  C,  1,  b. 

B.  Savxa  v.  Hunston,  <  Ky.  Op. 
884. 

HsoMsity  of  aotlM  of  eaUa  aee  au- 
pra  (  957.  _ 

7.  Miller's  App.,  1  Fennyp.  (Pa.) 
120. 

8.  Pearsall  v.  Western  TTnion  Tel. 
Co.,  124  N.  Y.  266,  26  NB  684,  21 
AmSR  662  [afC  44  Hun  632,  9  NYSt 
182]. 

9.  Wells  ▼.  Robb,  43  Kan.  801, 
23  P  148.  See  Baker  v.  Woolston,  27 
Kan.  186  (holding  that  the  person  In 
question  was  not  a  member  or  stock- 
holder so  as  to  be  bound  to  have 
knowledge  of  facts  in  possession  of 
the  corporation   or   Its  officers). 

10.  Whittle  v.  Vanderbilt  Min.. 
etc.,  CH>.,  83  Fed.  48;  Davis  Impr. 
Wrought-Iron  Wagon  Wheel  (3o.  v. 
Davis  Wrought-Iron  Wagon  Co.,  -.80 
Fed.  699;  The  Admiral.  1  F.  (3as. 
No.  84;  Housatonic  Bank  v.  Martin, 
1  Mete.  (Mass.)  294;  Cleveland  Mer- 
cantile Nat.  Bank  v.  Parsons,  64 
Minn.  66,  66  NW  825,  40  AmSR  299: 
Young  V.  Virginia,  1  Handy  157,  18 
Oh.  Dec.   (Reprint)  77. 

11.  OrosB  xefcrmcesi 
Assessments: 

By  de  facto  officers  see  supra  |  947. 
Defined   see   Assessment  o  C  J.  p 

820. 
For  unpaid  subseriptiona  see  supra 

S§  922-970. 

To    enforce    liability    to    creditors 
see  infra  9{  1474-1798. 
Efflect  of  transfer  of  shares  on   lia- 
bility to  assessments  see  supra 
{{   1184-118K. 

13.  Nelson  v.  Keith-O'Brien  Co.,  82 
Utah  396,  91  P  30;  Huxtable  v.  Berg, 
98  Wash.  616,  624,  168  F  187  (articles 
providing  for  assessment  by  way  of 
water  rentals). 

"Where  the  articles  of  Incorpora- 
tion, or  the  statute,  authorize  an  as- 
sessment upon  such  stock,  it  may  be 
levied  and  collected,  notwithstanding 
the  fact  that  it  Is  fully  paid."  Hux- 
table V.  Berg,  supra. 

18.  U.  S. — ^Von  Horst  v.  American 
Hop,  etc.,  Co.,  177  Fed.  976  (Cali- 
fornia statute).  

Cal. — Lum  V.  American  Wheel,  etc., 
Co.,  166  Cal.  667,  133  P  308,  AnnCf.s 
1915A  216;  Pacific  Fruit  Co.  V.  Coon, 
107  Cal.  447,  40  P  642;  Younglove  v. 
Stolnman,  80  Cal.  37  B,  22  P  189; 
Taylor  v.  North  Star  Gk>ld  MIn.  Co., 
79  Cal.  285,  21  P  763;  Santa  Crus 
R.  Co.  V.  Spreckles,  &6  Cal.  193,  3  P 
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by  agreement;^*  but  not  otherwise.^*   However,  an 
agreement  that  stock  is  fully  paid  and  nonassessable 

661,  802;  Olenn  v.  California  Trona 
Co.,  (A.)  177  P  178;  Browne  v.  San 
Gabriel  River  Rock  Co.,  22  Cal.  A. 
•82,  136  P  642,  E44;  Bottle  Min.,  etc., 
Co.  V.  Kern,  9  Cal.  A.  627.  99  P  994. 

Colo. — Callahan  v.  Chllcott  Ditch 
Co.,  87  Colo.  331,  86  P  123. 

Ha.— Wall  V.  Basin  Mln.  Co.,  16 
Ida.  SIS,  101  P  733,  22  LRANS  1013. 

N.  H.— Carter  Rice  v.  Hano  Co.,  78 
N.  H.  588,  64  A  201. 

N.  D. — Porter  v.  Northern  P.,  etc., 
Ins.  Co.,  36  N.  O.  199.  161  NW  1012; 
More  V.  Courier-News,  29  N.  D. 
88B,  161  NW  2. 

Pa. — Price's  App..  106  Pa.  421. 

Utah.^-Gary  v.  York  Mln.  Co.,  » 
Utah  464,  35  P  494. 

Bng. — Peninsular  Co.  v.  Fleming,  27 
Ii.  T.  Rep.  N.  S.  93  (where,  the  funds 
raised  were  treated  as  a  loan  to  the 
corporation). 

14.  Cal.  —  Marysvllle  Electric 
U{rbt,  etc.,  Co.  V.  Johnson,  83  CaL 
638,  88  P  126,  27  AmSR  215. 

Fla. — Milton  v.  BerETstrom.  71  Pla. 
197,  70  S  1008. 

Ida. — Jonas  v.  Frost,  179  P  949. 

Iowa. — ^Western  Impr.  Co.  v.  Des 
Moines  Nat.  Bank.  108  Iowa  468,  72 
NW  667. 

Ky. — Conrad  v.  Cynthiaaa,  eto.. 
Turnp.  Co.,  7  Ky.  Op.  149. 

Nebr. — Mirage  Irr.  Co.  v.  Sturareon. 
77  Nebr.  175.  108  NW  977. 

N.  H. — Blue  Mt.  Forest  Assoc  v. 
Borrowe,  71  N.  H.  69,  51  A  670. 

Pa.-.-Bidwell  V.  Pittsburgh,  etc.,  R. 
Co.,  114  Pa.  536,  6  A  729;  Ailegheny 
Valley  Camp  Meeting  Assoc,  v. 
Kount2^9  Pa.  Super.  110;  Carbon 
Spring  Water  Ice  Co.  v.  Hawk,  29  Pa. 
Super.   13. 

See  Parrar  v.  Pneumatic  Oate  Co., 
88  111.  A.  498  (holding  that,  where  a 
company  which  never  had  any  cash 
cvpltal  was  supported  by  funds  fur- 
nished by  certain  stockholders.  In 
groportlon  to  the  shares  of  stock  held 
y  each,  as  required  for  the  develop- 
ment of  the  enterprise,  the  moneys  so 
paid  were  in  the  nature  of  consentable 
pro  rata  assessments  on  their  stock, 
were  in  fact  voluntary  contributions 
to  the  company  in  betterment  of  Its 
stock,  and  could  not  be  .  recovered 
back). 

Compare  Redkey  Citizens'  Natural 
Gas,  etc.,  Co.  v.  Orr,  27  Ind.  A.  1,  60 
NB717  (where  the  court  said:  "(Jon- 
cedlng,  without  deciding,  that  the 
stockholders  of  a  corporation,  for  the 
purpose  of  protecting  Its  property, 
could  enter  Into  an  agreement  be- 
tween themselves,  by  which  they 
would  be  bound  to  pay  to  said  com- 
pany certain  amounts  subscribed  by 
them,  still  we  do  hot  think  they 
could  in  any  way  authorise  the  cor- 
poration to  assess  the  stock  an 
agreed  amount,  or  that  the  corpora' 
tion  could  enforce  such  agreement") 


is  valid  and  binding  on   the  ^corporation   and   the 
stockholders.^*   Some  statutes  specify  the  purposes 


[a]  implied  assent. — ^A  recital  on 
certificates  of  stock  that  they  are 
fully  paid  and  nonassessable  beyond 
a  specified  sum  does  not  amount  to 
an  agreement  that  the  shares  may  be 
assessed  up  to  the  specified  sum. 
SulUvvi  County  Club  v.  Butler,  26 
Misc.  806,  66  NYS  1. 

IB.  C!al.— Bottle  Mln„  etc.,  Co.  v. 
Kern,  9  Cal.  A.  627,  99  P  994:  Ralsch 
V.  M.  K.  &  T.,  etc..  Oil  Co..  7  Cal.  A. 
867,  96  P  662. 

,  Ida.— Wall  V.  Basin  Mln.  Co.,  16 
Ida.  813,  101  P  733,  22  LRANS  1018. 
_Ind. — Toner  v.  Fulkerson,  125  Ind. 
224,  26  NB  218;  Ohio,  etc..  R  Co.  v. 
Cramer,  23  Ind.  490;  Cincinnati,  etc, 
R.  Co.  V.  Ciarkson,  7  Ind.  595;  Redkey 
Citizens'  Natural  Gas,  etc.,  Co.  v. 
Orr,  27  Ind.  A.  1,  60  NE  716. 

Iowa. — Spense  v.  Iowa  Valley  Con- 
str.  Co.,  38  Iowa  407. 

Ky. — John  R.  Proctor  Land  Co.  v. 
Cooke,  103  Ky.  96,  44  SW  391,  19 
KyL  1784. 

Me. — Mayberry  v.  Mead,  80  Me.  27, 
12  A  635. 

Mass. — Andover    Free    Schools    V. 


Flint,  13  Mete.  639. 

Minn. — Duluth  Club  v.  MacDonald. 
74  Minn.  264,  76  NW  1128.  73  AmSR 
344. 

Nebr. — Mirage  Irr.  Co.  v.  Sturgeon, 
77  Nebr.  175,  108  NW  977:  Enterprise 
Ditch  Co.  v;  Mofflt,  58  Nebr.  642,  79 
NW  S60  76  AmSR  122,  45  L.RA  647; 
Omaha  Law  Library  Assoc,  v.  Con- 
nell,  66  Nebr.  396,  76  NW  837. 

N.  H. — Carter  Rice  v.  Hano  Co., 
73  N.  H.  588,  689,  64  A  201;  Osslpee 
Hosiery,  etc.,  Mfg.  Co.  v.  Canney,  64 
N.  H.  295 ;  Great  Falls,  etc.,  R.  (5o.  v. 
Ctpp,  38  N.  H.  124. 

N.  J. — State  V.  Morrlstown  Fire 
Assoc,  23  N.  J.  L.  195;  Eaaton  Nat. 
Bank  V.  American  Brick,  etc.,  Co.,  69 
N.  J.  Bq.  326,  60  A  64  [aS  70  N.  J. 
Eq.  722,  64  A  1096  (rev  on  other 
grounds  70  N.  J.  Eq.  732,  64  A  917,  8 
LRANS  271,  10  AnnCas  84)];  Donald 
V.  American  Smelting,  etc.,  Co.,  62 
N.  J.  Eq.  729,  48  A  771,  1116. 

N.  Y.— Beach,  v.  Smith,  86  N.  T. 
116;  American  Silk  Works  v.  Solomon, 
4  Hun  135;  Sullivan  County  Club  v. 
Butler,  26  Mlse.  306,  56  NTS  1;  Slee 
V.  Bloom,  19  Johns.  456,  10  AmD  273. 

Oh. — Ireland  v.  Palestine,  etc., 
Turnp.  Co.,  19  Oh.  St.  369. 

Pa. — Middletown,  etc..  Tump.  Road 
V.  Watson,  1  Rawle  330;  Richboro 
Dairymen's  Assoc  v.  Cornell,  2  Cheat. 
Co.  293. 

R.  I. — Atlantic  De  Lalne  Co.  v. 
Mason,  6  R  L  463. 

Tex. — Gresham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.  A.  62,  21  SW  656. 

Utah.— Nelson  v.  Keith-O'Brien  Co.. 
82  Utah  896,  402,  91  P  30. 

Wis. — ^Wells  V.  Green  Bay,  .  eto.. 
Canal  Co.,  90  Wis.  442,  64  NW  69. 

Eng. — In  re  Sovereign  L.  Assur. 
Co.,  [1892]  3  Ch.  279. 

And  see  Hennessy  v.  Griggs,  1  N. 
D.  62,  44  NW  1010  (mentioning  but 
not  deciding  the  point). 

"At  common  law  corporations  can- 
not assess  the  holders  of  fully  mild 
shares  for  any  purpose."  Carter  Rice 
V.  Hano  Co.,  supra. 

"It  undoubtedly  is  the  law  that  the 
power  of  a  corporation  to  levy  an 
assessment  on  full-paid  capital  stock 
must  be  derived  from  the  statute, 
or  the  articles  of  Incorporation,  or 
some  other  express  promise  to  pay 
it."  Nelson  v.  Keith-O'Brien  Co., 
supra. 

[a]  B7-lawB<.— (1)  In  the  absence 
of  statutory  or  charter  authority,  the 
directors  cannot  enact  a  by-law  pro- 
viding for  assessments  on  fully  paid 
stock.  Andover  Free  Schools  v. 
Flint,  13  Mete.  (Mass.)  539,  642;  En- 
terprise Dttch  Co.  V.  Mofflt,  68  Nebr. 
642,  79  NW  660,  76  AmSR  122,  46  LRA 
647.  And  see  Omalia  Law  Library 
Assoc.  V.  Connell,  66  Nebr.  396,  75 
NW  887\tfoll  Omalia  Law  Library 
Assoc.  V.  Hunt,  55  Nebr.  400,.  76  NW 
839]  (conceding  the  correctness  of 
the  rule  but  construing  the  by-law  in 
question  to  Impose  dues  on  the  stock- 
holder and  not  an  assessment  on  his 
stock).  (2)  Certainly  they  cannot  do 
80  after  stock  has  been  purchased 
and  fully  paid  for.  Sullivan  County 
Club  V.  Butler,  26  Misc.  306,  56  NYS  1. 

(3)  "The  only  effect  that  can  be  given 
to  this  by-law  Is  that  of  an  act  or 
vote  of  the  members  of  the  corpora- 
tion acting  in  their  corporate  ca- 
pacity. It  is  not  the  act  of  any  in- 
dividual member,  nor  does  the  fact 
of  Its  being  found  upon  the  records 
of  the  corporation,  as  a  vote  duly 
adopted,  authorize  the  inference  that 
all  or  that  any  number  greater  than  a 
bare  majority  voted  for  its  adoption. 
.  .  .  It  is  clearly  quite  foreign 
from  the  general  purposes  and  ob- 
jects, in  reference  to  which  by-laws 
are  authorized  to  be  made  by  corpo- 
rate bodies."  Per  Dewey.  Jr.,  in  An- 
dover  Free    Schools   v.    Flint,    supra. 

(4)  There  la  no  authority  in  the  di- 
rectors to  levy  an  assessment  to  raise 


funds  to  make  good  a  guaranty  which 
was  a  part  of  an  unauthorized  agree- 
ment made  by  the  directors  whereby 
they  sold  the  assets  to  another  corpo- 
ration, and  intrusted  the  settling  of 
the  affairs  to  that  corporation,  and 
agreed  to  make  good  the  difference 
between  the  assets  and  the  liabilities. 
Farmer's  Co-op.  Trust  Co.  v.  Hazen, 
21  Pa.  Super.  130. 

18.  V.  a. — DIckerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  311. 
44  L.  ed.  423  [aff  80  Fed.  460,  25  CCA 
549].  See  Upton  v.  Trlbllcock,  91  U. 
S.  46,  49,  23  L.  ed.  203  (where,  of 
the  word  "non-assessable,"  the  court 
said:  "At  the  most,  the  legal  effect 
of  the  word  in  question  is  a  stipu- 
lation against  liability  to  further  tax- 
ation or  assessment  after  the  holder 
shall  have  fulfilled  his  contract  to 
pay  the  one  hundred  per  cent  in  the 
manner  and  at  the  times  indicated"). 
And  see  Kenton  Furnace  R.,  etc.,  Co. 
V.  McAlpln,  5  Fed.  737  (holding  that 
a  corporation  free  from  Indebtedness, 
if  acting  in  good  faitli,  lias  the  pow- 
er, as  between  Itself  and  its  stock- 
holders, all  the  stockholders  uniting 
therein,  to-  agree,  in  consideration  of 
the  surren'der  by  the  stockholders  to 
it  of  accumulated  profits  and  of  the 
increased  value  of  its  property,  to 
treat  stock  on  which  only  fifty  per 
cent  has  been  paid  as  fully  paid  up 
stock;  and  the  corporation  cannot 
afterward,  in  Its  own  behalf,  or  in  be- 
half of  subsequent  creditors  with  no- 
tice, disturb  such  arrangement). 

<3al. — Lum  v.  American  Wheel,  etc, 
Cto.,  166  C^l.  667,  133  P  303,  AnnCas 
1916A  216  [dlst  Union  Sav.  Bank  v. 
Loiter,  146  Cal.  696,  79  P  4411: 
Browne  v.  San  Gabriel  River  Rock 
Co.,  22  Cal.  A.  682.  136  P  642,  544. 

Ida. — Wall  V.  Basin  Mln.  Co..  16 
Ida.  313,  101  P  7S3,  22  LRANS   1013. 

N.  Y. — Sullivan  County  Club  v. 
Butler,  26  Misc.  306,  66  NYS  1.  And 
see  Non-Blectrlc  Fibre  Mfg.  Co.  v. 
Peabody,  21  App.  Div.  247,  47  NYS 
677  (holding  th'.t.  where  a  corpora- 
tion Is  not  a  going  concern,  and  ha» 
no  creditors,  no  business,  and  no  con- 
tract obligations,  it  Is  competent  for 
its  directors,  being  its  only  stockhold- 
er&,  and  the  only  persons  having  any 
interest  In  its  affairs,  to  make  an 
agreement  releasing  themselves,  as 
stockholders  or  subscribers  for  stock, 
from  liability  to  the  corporation  or  to 
each  other). 

N.  D. — Porter  v.  Northern  V.,  etc., 
Ins.  Co.,  36  N.  D.  199,  161  NW  1012. 

[a]  Seasons  for  rnle. — (1)  Such 
agreements  are  sustained  on  the 
grounds  that  the  corporation  may  en- 
ter into  an  agreement  with  its  stock- 
holders to  do,  or  refrain  from  doing, 
something  when  such  action  or  ab- 
stention Is  not  contrary  to  express 
law  or  public  policy;  that  the  courts 
are  not  concerned  with  the  wisdom  or 
expediency  of  such  a  contract;  that 
constitutional  or  statutory  provisions 
for  personal  liability  of  stockholders 
to  creditors  are  not  applicable  to  the 
relations  existing  between  the  cor- 
poration and  its  stockholders;  and 
that  statutes  authorizing  the  levy  of 
an  assessment  are  permissive  and  not 
mandatory.  Lum  v.  American  Wheel, 
etc.  Co.,  165  Cal.  657,  133  P  80J. 
AnnCasl915A  216;  Wall  v.  Basin  Mln. 
Co.,  16  Ida.  313,  101  P  733,  22  LRANS 
1018.  (2)  An  additional  reason  Is 
that,  unless  such  contracts  are  con- 
strued as  embracing  an  obligation 
binding  the  corporation  to  exact  no 
further  contributions  from  the  stock- 
holders, they  would  readily  become  a 
fruitful  source  of  fraud.  Porter  V. 
Northern  F.,  etc,  Ins.  <3o.,  36  N.  IX 
199,  161  NW  1012. 

[b]  Aypltoatloa  of  anMawst— 
An  agreement  that  stock  Is  fully  paid 
and  nonassessable  precludes  an  as- 
sessment for  the  purpose  of  repairing 
capital.  Porter  v.  Northern  P.,  etc, 
Ins.  Cto.,  36  N.  D.  199,  161  NW  1012. 


Vot  lartst  eas*s,  d«v«Iopm«Bta  and  dutafMi  in  the  law  see  cumulative  Annotations,  same  tltley  page  and  note  number. 
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for  which  the  assessment  may  be  levied,^^  limit  the' 
amount  thereof,'^  provided  that  no  assessment  shall 
be  levied  while  any  portion  of  a  previous  one  remains 
onpaid,'*  and  prescribe  the  manner  of  levy  and 
method  of  collection.'"  Statutes  which  grant  the 
power,  being  in  derogation  of  the  common  law  and 
harsh  in  effect,  are  strictly  construed.'^  Also  where 
the  terms  of  a  corporate  charter  limit  the  power  of 
assessment  to  the  sum  designated,  when  that  sum 
has  been  raised,  the  power  of  assessment  is  ex- 
hausted;'' and  the  authority  granted  by  a  by-law 
to  assess  to  pay  corporate  indebtedi^ess,  where  the 
funds  in  the  treasurer's  hands  are  insufficient,  is 
limited  to  indebtedness  then  due,  and  does  not  extend 
to  estimated  future  expenses.^'  Where  an  assessment 
is  illegal  in  part  and  that  part  is  indeterminate,  the 
whole  assessment  falls.'*  In  levying  an  assessment 
there  must  be  a  strict  compliance  with  all  applicable 
charter  and  statutory  requirements,"  and  in  collect- 
ing it  the  remedy  provided  by  charter  or  statute  is 
exclusive.'*  While  a  stockholder  may  be  estopped 
by  his  conduct  from  complaining  of  an  irregularity," 
assent  to  one  illegal  assessment  cannot  be  a  ground 
for  presuming  assent  to  another  of  a  much  larger 
amount."  Where  the  articles  of  incorporation  pro- 
vide expressly  or  in  effect  that  an  assessment  shall 
not  be  levied  until  the  treasuiy  stock  is  exhausted, 
the  fact  that  stock  remains  in  treasury  does  not  pre- 
clude an  assessment  where  it  has  no  salable  or  sub- 
stantial value.'* 

Change  of  plan.  A  corporation  cannot  change 
from  the  nonassessible  to  the  assessible  plan  without 
the  consent  of  the  number  of  stockholders  required 
by  statute;'"  but  where  the  articles  of  incorporation 
declare  capital  stock  assessible  to  some  extent  and 


for  some  purposes  and  expressly  confer  on  the  majori- 
ty holders  of  the  outistanding  stock  the  power  to 
amend  the  articles  in  any  respect,  the  majority  have 
the  power  tcfmake  any 'reasonable  and  proper  amend- 
ment relative  to  the  levying  of  an  assessment  not- 
withstanding a  statute  which  requires  the  consent 
of  aU  stockholders  to  an  amendment  authorizing  the 
levying  of  an  assessment  on  fully  paid  stook.'^ 

Stock  held  in  trust.  A  person  who  holds  shares 
of  stock  actually  issued  to  him  and  duly  registered  in 
his  name  on  the  books  of  the  corporation  is  personally 
liable  to  the  corporation  on  account  of  assessments 
levied  U]}on  the  stock,  even  though  he  in  fact  holds 
such  stock  in  trust  for  other  persons.^' 

[i  1287]  7.  Ihies  and  Fines.^^  Sometimes  the 
charters  of  corporations  formed  for  purposes  other 
than  trade  or  profit  confer  express  or  implied  author- 
ity to  enact  by-laws  imposing  dues  on  members  or 
stockholders.'*  An  amendment  of  the  by-laws 
increasing  dues  is  invalid  where  the  increase  is  not 
necessary  for  the  accomplishment  of  any  charter 
purpose,'^  Also  such  corporation  may  provide  for  the 
enforcement  of  a  valid  by-law  by  imposing  a  pecuni- 
ary penalty  on  the  members  who  violate  it,'"  pro- 
vided the  fine  or  penalty  is  certain  and  not  left  to 
arbitrary  assessment."  It  is  doubtful  whether  a  cor- 
poration formed  solely  for  pecuniary  profit  'has 
power  to  impose  pecuniary  fines  on  its  stockholders 
for  the  violation  of  its  by-laws. '^  Certai'Uy  it  cannot 
do  so  for  the  violation  of  a  void  by-law." 

[$  1288]  8.  Services  to  Oorporation.«<>  A  per- 
son is  not  precluded  from  recovering  for  personal 
services  rendered  to  the  corporation  by  the  fact  that 
he  is  a  stockholder.*^  The  question  whether  there 
existed  an  express  or  implied  promise  to  pay  for  his 


17.  Glenn  v.  California  Trona  Co.. 
(Cal.  A.)  177  P  178;  Browne  v.  San 
Gabriel  River  Rock  Co.,  22  Cal.  A. 
6S2,  136  P  642,  644;  Wall  v.  Basin 
Mln.  Co.,  16  Ida.  313,  101  P  733,  22 
LRANS  1013;  Porter  v.  Northern  F., 
etc.,  Ins.  Co.,  36   N.  D.  199,   161  NW 

laaz. 

[a]  Partloiilar  pnzposes. — (1)  The 
purposes  commonly  spedfled  In  stat- 
utes relating  to  corporations  in  gen- 
ers.1  are  paying  expenses,  conducting 
business,  or  paying  debts.  See  cases 
supra  this  note.  (2)  Sometimes 
statutes  relating  to  a  particular  class 
of  corporations  specify  the  additional 
purpose  of  repairing  impaired  capital' 
stock.  Porter  v.  Northern  F.,  etc., 
Ins.  Co.,  36  N.  D.  199,  208,  161  NW 
1012.  (3)  However  "a  careful  exami- 
nation of  the  statutes  convinces  us 
that  the  right  of  a  corporation  to  levy 
an  assessment  to  repair  its  Impaired 
capital  stock  stands  upon  no  higher 
footing  than  its  right  to  levy  assess- 
ments for  other  purposes."  Porter  v. 
Northern  F.,  etc.,  Ins.  Co.,   supra. 

18.  Browne  v.  San  Gabriel  River 
Rock  Co.,  22  Cal.  A.  682,  136  P  642, 
644;  Porter  v.  Northern  F.,  etc.,  Ins. 
Co.,  36  N.  D.  199,  161  NW  1012;  More 
v.  Courier-News,  29  N.  D.  886,  161 
NW  2. 

19.  Santa  Cruz  R.  Co.  v.  Spreckles, 
65  Cal.  193,  3  P  661,  802;  Smith  v. 
Sinaloa  Land,  etc.,  Co.,  42  Utah  446, 
132  P  656;  Miles  v.  Sheep  Rock  Min., 
etc.,  CO.,  16  Utah  436,  49  P  636. 

30.  Porter  v.  Northern  F.,  etc., 
Ins.  Co.,  36  N.  D.  199,  161  NW  1012. 

[a]  OosBMit  of  Aenirnatea  propor- 
tlon  of  stookholdera, — Somerville  v. 
St.  Louis  Min.,  etc.,  Co.,  46  Mont.  268, 
127   P  464.  LRA1915B   811. 

[b]  Treasury  stock  is  not  to  be 
considered  in  determining  whether 
there  has  been  the  requisite  consent. 
Somerville  v.  St.  Louis  Min.,  etc, 
Co.,  46  Mont  268,  127  P  464,  LRA 
1915B   811. 

31.  Porter  v.  Northern  F.,  etc., 
Ins.  Co..  36  N.  D.  199,  161  NW  1012. 

22.  State  v.  Morristown  F.  Assoc., 
23  N.  J.  Ik  196. 


S8.  Delaware  'Valley  TeL  Co.  v. 
Tiffany,  131  App.  tHv.  Hi,  IIS  NTS 
867. 

94L  Lancaster  Starch  Co.  v.  Moore, 
62  N.  H.  671. 

96.  Cheney  v.  Canfleld,  158  Cal. 
342,  111  P  92,  32  LRANS  16;  Ralsch 
v.  M.  K.,  etc.,  OU  Co.,  7  Cal.  A.  667, 
95  P  662;  Ruck  v.  Caledonia  Silver 
Min.  Co.,  6  Cal.  A.  366,  92  P  194; 
Mantle  v.  Jack  Walte  Min.  Co.,  24 
Ida.  613,  136  P  854,  136  P  1130;  Corco- 
ran v.  Sonora  Min.,  etc.,  Co.,  8  Ida.  651, 
71  P  127:  Atlantic  De  Lalne  Co.  v. 
Mason,  5  R.  I.  463. 

28.  Wall  V.  Basin  Min.  Co..  16  Ida. 
313,  101  P  733,  22  LRANS  1013; 
Allegheny  "Valley  Camp  Meeting  As- 
soa  V.  Kountz.  29  Pa.  Super.  110; 
Belmont  Park  Assoc,  v.  Toller,  6  Pa. 
Co.  266,  22   WklyNC   545. 

Ca]  Personal  liability  does  not  at- 
tach to  the  stockholders  when  not  im- 
posed by  charter  or  statute;  the 
remedy  given  against  the  stock  is  ex- 
clusive. Wall  v.  Basin  Min.  Co.,  16 
Ida.  313,  101  P  733.  22  LRANS  1013; 
Allegheny  'Valley  Camp  Meeting  As- 
soc V.  Kountz,  29  Pa.  Super.  110; 
Belmont  Park  Assoc,  v.  Toller,  6  Pa. 
Co.  266,  22  WklyNC  645. 

97.  Campbell  v.  Santa  Maria  OH, 
etc.,  Co.,  168  Cal.  282,  96  P  39;  Cal- 
lahan v.  Chllcott  Ditch  Co.,  37  Colo. 
331,  86  P  123;  Jonas  v.  Frost,  (Ida.) 
179  P  949;  Hatch  v.  Lucky  Bill  Min. 
Co.,  25   Utah   406,   71   P   866. 

[a]  nioatratloBB. — (1)  'Voting  for 
an  assessment  estops  a  stockholder 
from  questioning  it  on  the  ground  of 
a  defect  or  irregularity  therein. 
Campbell  v.  Santa  Maria  Oil,  etc, 
Co.,  163  Cal.  282,  95  P  39;  Callahan 
V.  Chllcott  Ditch  Co.,  37  Colo.  831, 
86  P  123.  (2)  Stockholders,  who  not 
only  had  means  of  knowledge  respect- 
ing all  the  circumstances  of  an  asses- 
ment  on  their  stock,  but  about  the 
time  it  was  levied  and  before  the 
sale  of  their  stock  to  pay  the  assess- 
ment made  an  investigation  of  the 
acts  of  the  board  of  directors  through 
a  competent  lawyer,  and  could  thus 
have  arrested   the  consaqudncea   of 


the  assessment  had  they  desired  to 
do  BO,  cannot  thereafter  complain  ot 
its  Invalidity.  Jones  v.  Bonansa  Min., 
etc.,  Co.,  32  Utah  440,  91  P  273. 

a&  Atlantic  De  Ijalne  Co.  v.  1l»i- 
son,  5  R.  I.  468. 

99.  Jones  V.  Bonanza  Min.,  etc, 
Co.,  32  Utah  440,  91  P  273;  Nelson  t. 
Keith-O'Brien  Co.,  32  Utah  396.  90 
P  30;  Gary  v.  York  Min.  Co..  9  Utah 
464,  36  P  494. 

30.  Smith  v.  Iron  Mountain  Tunnel 
Co.,  46  Mont.  13,  126  P  649,  AnnCas 
1914B  651  (construing  the  statute  to 
recognise  the  individual  stockholder 
and  not  the  share  of  stock  as  the 
voting  unit). 

Oonstitntlonalttj  of  ■totntory 
ehanf  •  of  plaa  see  Constitutional  Imw 
i  712. 

31.  Nelson  ▼.  Kelth-CBrlan  Co.,  aS 
Utah  396.  91  P  SO. 

82.  Webster  v.  Bartlett  Eist  Co., 
36  Cal.  A.  283,  169  P  703;  Le  Habra 
on  Co.  V.  Francis,  35  Cal.  A.  188. 
169  P  401. 

UablUty  to  eredttora  of  person 
holdlnx  ■'took  as  tmate*  see  Infra 
JJ  1601-1604.- 

33.    Dapoattloii  byi 
Beneficial  association   see  Banaflelal 

Associations  {{  ^7,  73. 
Building    and    loan    association    see 
Building  and  Loan  Associations 
{{  61-62.  -     \ 

8C  Omaha  Law  Library  Assoc  T. 
Hunt.  66  Nebr.  400,  75  NW  839; 
Omaha  Iiaw  Library  Assoc,  v.  Con- 
nell,  65  Nebr.  396.  76  NW  837. 

35.  Hibemla  Fire  EiUgina  Co.  ▼. 
Com.,   93   Pa.   264. 

38.  Master  Stevedores'  Assoc  ▼. 
Walsh,  2  Daly   (N.  T.)   1. 

37.  Albers  v.  St.  Louis  Merchants' 
Fxch.,  39  Mo.  A.  683;  Master  Steve- 
dores' Assoc  V.  Walsh,  2  Daly  (N. 
Y.)    1. 

38.  Monroe  Dairy  Assoc,  v.  Webb, 
40  App.  DIv.  49.  67  NTS  672. 

39.  Monroe  Dairy  Assoc,  v.  Webb. 
40  App.  Div.  49.  57  NTS  672. 

40.  aomjMDaatloa  of  oflears  aaA 
dlreotars  see  infra  XIII,  B. 

41.  Spence  v.   Whltaker.  S   Port 
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servioes  is  one  of  fact,**  and  bis  rdationship  is  evi- 
dentiary matter  bearing  on  this  issue,**  but  that  is 
the  only  effect  it  has  on  his  right  to  recover.**  Where 
the  servioes  are  performed  under  a  charter  provision 
amounting  to  a  contract,  conditions  precedent  named 
therein  must  be  fulfilled  before  the  stockholder  is 
entitled  to  recover.*" 
[i  1289]    9.    BightB  as  Orediton  of  Oorpora- 

iAla.)'i97;  Allen  v.  Central  Counties 
iand  Co.,  21  Cal.  A.  168,  ISl  P  78; 
Barker  v.  Cairo,  etc.,  R.  Co.,  3 
Thomps.  &  C.  (N.  T.)  848. 

[a]  &«ffal  servlcea, — ^Barker  v. 
Cairo,  etc.,  R.  Co.,  3  Thomps.  ft  C. 
(N.    Y.)    328. 

[b]  AppUoatton  of  xvle.— Where 
salaries  voted  to  principal  stockhold- 
ers, active  works  in  the  company's 
business,  althoueh  in  words  mqde  to 
them  as  offlcers.  In  fact  were  intended 
and  understood  as  compensation  for 
services,  and  all  other  stockholders 
have  received  their  compensation, 
plaintU7  should  not  be  denied  the 
amount  which  appeared  on  the  books 
as  due  him  for  undrawn  salary,  for 
which  the  company  executed  its  notes. 
Mitchell  V.  Forest  City  Printing  Co., 
176  NTS  157. 

BigMs  ••  vntUmn  (wiwaUjr  see 
infra  t  1288. 

4S.  Sidway  v.  Missouri  Land,  etc, 
Co.,  187  Mo.  649,  86  SW  160;  Cors  V. 
Ballard  Iron  Works,  41  Wash.  890,  83 
P  900;  HJorth  Oil  Co.  v.  Curtis,  24 
WVo.  1,  lla  P  862. 

[a]  Bvidenoe  held  ■n<llol«wt<— In  a 
suit  against  a  corporation  on  notes 
given  plaintiff,  stockholder  for  a  bal- 
ance of  salary  undrawn  by  him,  to 
justify  a  finding  for  plaintiff  of  the 
facts  that  the  vote  of  salary  to  him, 
with  others,  was  Intended  as  compen- 
sation for  actual  work.  Mitchell  v. 
Forest  City  Printing  Co.,  176  NTS 
167. 

48.  Allen  v.  Central  Counties  Land 
Co.,  21  Cal.  A.  163,  131  P  78;  Sidway 
v.  Missouri  Land,  etc.,  Co.,  187  Mo. 
649,  86  SW  160. 

44.  AHsn  v.  Central  Counties  Ijand 
Co.,  21  Cal.  A.  168,  131  P  79. 

45.  Tell  City  Furniture  Co.  v. 
Nees,  63   Ind.  245. 

46.  Status  of  pref  sHsd  stookhoia- 
•*■  see  supra  {   674. 

Iff.  U.  S.— St.  John  v.  Brie  R.  Co., 
22  Wall.  136,  22  L.  ed.  743;  National 
Blectrlc  Signaling  Co.  v.  Feasenden, 
207  Fed.  916,  126  CCA  363;  In  re  Bu-- 
reka  Anthracite  Coal  Co.,  197  Fed. 
216:  Ashley  v.  Quintard,  90  Fed.   84. 

Ind. — Grover  v.  Cavanagh,  40  Ind. 
A.  340,  82  NE  104. 

Iowa. — Miller  v.  Hawkeye  Oold 
Dredging  Co.,  166  Iowa  667,  187  NW 
607. 

'     La.— State  v.  Whited,  104  La.  12S, 
'  28  S  922 

Miss.— Coulter  V.  Robertson,  24 
Miss.  278,  57  AmD  168. 

N.  J. — JBlkins  V.  Camdea,  etc,  R. 
Co.,  86  N.  J.  Eq.  233. 

N.  T. — Yerplanck  v.  Mercantile  Ins. 
Co.,  1  Edw.  83. 

Pa. — Pardee  v.  Harwood  EHectrlc 
Co.,  106  A  48. 

Tenn. — Brlghtwell  v.  Mallory,  10 
Terg.  196. 

See  Richardson  v.  Devlne.  193  Mass. 
886,  79  NE  771  (holding  that  the  vote 
of  the  stockholders  to  add  an  amend- 
ment to  the  by-laws  providing  that  no 
person  should  be  allowed  to  hold  more 
than  four  hundred  dollars  In  stock 
of  the  corporation,  tORether  with  the 
fact  that  from  that  time  to  the  date 
the  corporation  was  adjudged  a  bank- 
rupt various  persons,  Including  de- 
fendant, held  shares  In  excess  of  four 
hundred  dollars  with  the  knowledge 
and  consent  of  the  corporation,  did 
not  make  defendant  a  creditor  of  the 
corporation  for  the  amount  Invested 
by  him  above  four  hundred  dollars). 

"Stockholders  as  suqh  are  not 
creditors  of  a  corporation  whose  stock 
they  own."  In  re  Eureka  Anthracite 
Coal  Co.,  197  Fed.  216,  217. 

"It  Is  only  in  a  very  qualifled  and 
somewhat  metaphysical  sense  that  a 


tion.**  Stockholders,  as  sueh,  are  not  creditors  of 
the  corporation,*^  but  they  may,  by  virtue  of  bona 
fide  and  independent  dealings  with  the  company, 
become  creditors,*^  and  as  such  stand  on  an  equality 
with,*'  and  possess  all  the  rights  and  remedies  of, 
any  other  creditor  in  securing,  protecting,  and  enforc- 
ing their  claims,""  providing  they  have  not  limited 


corporation  Is  a  debtor  to  its  share- 
holders for  their  shares.  The  share- 
holders are  the  owners  of  the  cor- 
poration, not  its  creditors."  Ashley 
V.  Quintard,   90   Fed.    84,  89. 

48.  U.  S. — Borland  v.  Haven,  87 
Fed.   394,   IS   Sawy.    661. 

Ala. — Baldwin  Alabama  Truck 
Farms  Co.  v.  Strode,  184  Ala.  218,  63 
S   621. 

Cal. — Taylor  v.  North  Star  Gold 
Min.  Co.,  79  Cal.  285,  21  P  753;  Buey 
v.  Patterson,  (A.)  174  P  939. 

Ida. — Frantz  v.  Idaho  Artesian 
Well,  etc.,  Co.,  S   Ida,  71,   46   P  1026. 

111. — Merrick  v.  Peru  Coal  Co.,  61 
111.  472;  St.  Louis  Iron,  etc.  Works 
V.  Kimball,  63  111.  A  636:  Schrader 
V.  Helnzelman,  61  IlL  A.  81  [aff  160 
111.  227,  37  NE  236}. 

Iowa. — Miller  v.  Hawkeye  Oold 
Dredging  Co.,  166  Iowa  657,  137  NW 
607. 

Ky. — ^Bramblett  v.  Commonwealth 
Land,  etc,  Co.,  86  SW  1114,  27  KyL 
878 

La. — Jones  Co.  v.  Heme  Oil,  etc., 
Co.,  124  La.  148,  49  S  1009;  I^gendre 
v.  New  Orleans  Brewing  Assoc,  46 
La.  Ann.  669.  12  S  837,  40  AmSR  243. 

Md. — Hennlnghausen  v.  Tischer,  60 
Md.  683. 

Mo. — Kingman  v.  Comell-Tebbetts 
Mach^  etc,  Co.  160  Mo.  282,  61  SW 
727:  Ouerney  v.  Moore,  131  Mo.  660, 
32  SW  1132. 

N.  J. — Wood,  etc.,  Co.  v.  American 
Mach.,  etc.,  Co.,  62  A  768. 

Wis. — Burke  v.  Sldra  Bay  Co.,  116 
Wis.  137,  92  NW  668. 

Wyo. — Demote  v.  Carroll,  81  Wyo. 
447,  133  P  137,  135  P  117. 

"The  corporation  may  become  in- 
debted to  a  stockholder  precisely  as 
to  a  stranger."  Miller  v.  Hawkeye 
Qold  Dredging  Co.,  166  Iowa  657,  670, 
187  NW   507. 

[a]  As  by  loaalar  or  »Armnobig 
money  to  the  oorponitlon.— Taylor  v. 
North  Star  Gold  Min.  Co.,  79  Cal.  286, 
21  P  763:  Huey  v.  Patterson,  (Cal.  A.) 
174  P  939;  Merrick  v.  Peru  Coal  Co., 
61  111.  472;  St.  Louis,  etc.,  Mach. 
Works  V.  Kimball.  63  III.  A.  636;  Vll- 
lere  v.  New  Orleans  Pure  Milk  Co., 
122  La.  717,  48  S  162;  Burke  v.  Sldra 
Bay  Co.,  116  Wis.  187,  92  NW  568; 
Demple  v.  Carroll,  21  Wyo.  447,  133 
P  187,  185  P  117. 

BigHt  of  stopUioUlon  to  deal  wttb 
oonovatioii  rMorally  see  infra  1 1329. 

48.  LaSalle  St.  Trust,  etc..  Bank 
V.  Topeka  Mill.  Co.,  101  Kan.  446,  451, 
167  P  1086,  LRA1918A  674;  Jones  Co. 
V.  Home  Oil,  etc.,  Co.,  124  La.  148,  151, 
49  S  1009;  Blalock  v.  KernersvUle 
Mfg.  Co.,  110  N.  C.  99,  14  SE  601; 
Huston's  App.,  127  Pa.  620,  18  A  419. 

"Stockh01ders*may  become  creditors 
and  rank  as  to  their  claim  the  same 
as  other  creditors."  Jones  Co.  v 
Home  Oil,  etc.,  Co.,  supra. 

"When  a  stockholder  has  satisfied 
all  his  obligations  as  such,  and  there 
remains  nothing  by  way  of  unpaid 
subscription  or  liability  growing  out 
of  his  relation  as  stockholder,  and  he 
Is  In  good  faith  a  creditor  of  the  cor- 
poration, he  stands  on  an  equal  foot- 
ing with  other  creditors,  and  has  the 
same  right  to  treat  the  corporation 
as  a  stranger  and  adversary  that  they 
have.  Under  such  circumstances  he 
Is  not  required  to  stajid  back  until 
other  creditors  are  satisfied  but  may 
proceed  along  with  them  on  equal 
terms."  LaSalle  St.  Trust,  etc.  Bank 
v.  Topeka  Milling  Co.,  supra. 

[a]  vrhm  tlie  eorporatloii  vBr> 
chaseB  Ita  own  sharMi  of  stock  "it  is 
bound  by  its  agreements  with  per- 
sons from  whom  It  may  purchase 
such  shares  of  stock,  and  they  may 


enforce  the  same  by  proper  legal 
remedies,  just  as  they  might  do  In 
case  of  like  agreements  in  respect  to 
any  other  species  of  property.  Hence, 
if  it  made  Its  promissory  note  to  one 
of  its  stockholders  for  the  price  or 
any  part  of  it  that  it  agreed  to  pay 
him  for  his  shares  of  stock,  he  would 
have  his  remedy,  so  far  aa  It  Is  con- 
cerned, just  as  any  other  creditor 
would,  certainly  subject  only  to  the 
possible  rights  of  other  creditors 
against  him  as  a  stockholder  in  some 
cases  wherein  he  might  be  liable.  If 
he  were  not  liable  to  other  creditors 
In  some  way  as  a  stodcholder,  he 
would  be  on  the  same  footing  as  such 
creditors.  There  is  no  just  reason 
why  he  should  not  be"  The  debt, 
however,  is  not  entitled  to  precedence 
over  other  debts.  Blalock  v.  Kerners- 
vUle Mfg.  Cto.,  110  N.  C.  99,  103,  14  SE 
601.  Compare  Heggie  v.  People's 
Bldg.,  etc,  Assoc,  107  N.  C.  58 1,  12 
SB  276  (holding  that  a  corporation 
cannot  buy  in,  or  deal  with,  its  stock 
to  the  prejudice  of  creditors,  and 
that  a  stockholder  cannot  receive  any 
of  the  assets  from  the  corporation 
for  the  retirement  or  redemption  of 
his  stock  until  after  alt  the  liabilities 
of    the    corporation    tiave    been    dis- 

so.  v!  S.— Hanehett  v.  Blalr,  100 
Fed.  817,  41  CCA  76. 

Mass. — Sargent  v.  Webster,  18 
Mete  497,  46  AmD  748;  Portr  v. 
Adams,  3  Mete.  61;  Pierco  ▼.  Part- 
ridge, 3  Mete.  44. 

Mo. — Kingman  v.  Comett-Tebt>etta, 
etc..  Buggy  Co.,  160  Mo.  282.  61  SW 
727;  Guerney  v.  Moore,  131  MO.  650, 
82  SW  1132. 

N.  J. — Kane  t.  Lodor.  86  N.  J.  Bq. 
268,  88  A  966. 

N.  T.— Skinner  v.  Smith,  184  N.  T. 
240,  31  NB  911  (aS  66  Hun  437,  10 
NTS  81].  . 

N.  C. — Blalock  V.  KernersvUle  MIg. 
Co.,  110  N.  C.  99,  14  SB  SOI. 

Va. — Biggs  V.  Blllston  Dev.  Co.,  93 
Va.  404,  25  SE  113. 

Wash. — Hall  v.  Wilson,  65  Wash. 
187,  118  P  16. 

[a1  XUwtratfams^d)  A  stock- 
holder who  is  a  creditor  may  take 
and  enforce  a  mortgage  or  other  se- 
curity. Hanchett  v.  Blair,  100  Fed. 
817,  41  CCA  76:  Vltlere  v.  New  Or- 
leans Pure  Milk  Co».128  I<a.  717,  48 
S  162;  Kingman  v.  ComaIt>Tel>bet^ 
etc..  Buggy  Co.,  160  Mo.  282.  SI  SW 
727;  Kane  v.  Lodor,  66  N.  J.  Bq.  2(1, 
38  A  966:  Skinner  v.  Smith,  134  N. 
Y.  240,  31  NB  911  [aff  66  Hun  437,  10 
NTS  81];  Gordon  v.  Preston,  1  Watts 
(Pa.)  386.  26  AmD  76.  (2)  And  tie 
may  be  preferred  in  an  assignment 
made  by  the  corporation  In  any  case 
where  a  creditor  not  connected  with 
the  corporation  could  be  preferred. 
Lexington  L.,  etc,  Ins.  Co.  v.  Page, 
17  B.  Mon.  (Ky.)  412,  66  AmD  165. 
(3)  He  has  the  same  right  as  any 
other  creditor  to  secure  his  demand 
by  attachment  or  levy  on  the  corpo- 
rate proj>erty.  Ferry  v.  Adams,  3 
Mete  (Mass.)  61;  Pierce  v.  Part- 
ridge, 3  Mete  (Mass.)  44.  (4)  Where 
the  property  of  a  cooperative  manu- 
facturing company  Is  sold  under  exe- 
cution, claimants  who  are  stock- 
holders are  entitled  to  priority  for 
their  wages'  as  laborers,  under  the 
Act  of  April  »,  1872,  giving  prefer- 
ence to  all  debts  due  laborers  for  ser- 
vices rendered  within  six  months  next 
I>efore  the  sale.  Republic  Nat.  Bank 
v.  Oxford  Co-op.  C^r  Co.,  2  Pa. 
Co.  860.  (6)  The  right  of  a  creditor 
to  be  subrogated  to  the  rights  of  the 
corporation  to  claim  unpaid  tkalanoes 


For  later  eases,  developments  and  thaafa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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their  right  by  agreement.**  No  effort  by  a  stock- 
holder to  collect  the  money  dne  him  from  the  com- 
pany by  means  or  according  to  methods  provided  by 
law  can  be  regarded  as  a  breach  of>  any  fiduciary  rela- 
tion.** A  stockholder  is  not  a  creditor  of  the  cor- 
poration on  aceonnt'of  money  ezp>ended  by  him  in  dis- 
charge of  his  individual  obligations.*^  Inasmuch  as 
a  stockholder  is  entitled  to  release  from  all  liability 
to  creditors  of  the  corporation  by  pajdng  his  propor- 
tion of  the  corporate  debt  as  limited  by  statute,  any 
payment  in  excess  of  his  proportion  will  ordinarily 
be  considered  voluntary  and  as  not  imposing  on  the 
corpK)ration  any  legal  .obligation  to  reimburse  tiim 
for  this  excess."* 

Fnrchase  of  claims  against  company.  A  stock- 
holder has  a  right  to  purchase,  hold,  and  enforce  or 
transfer  the  bonds  of  the  company  ;*'  but  the  right 
to  purchase  does  not  confer  authority  to  employ  the 
bonds  for  purposes  condemned  by  the  principles  of 
equity.**  Also  he  may  purchase  a  judgment  against 
the  corporation  and  ei^orce  it  for  the  full  amount 
thereof  regardless  of  what  he  paid  for  it.*'  How- 
ever, where  the  effect  of  a  decree  and  nn  election 
thereunder  is  to  convert  the  status  of  a  person  from 
that  of  a  stockholder  in  one  corporation  to  that  of  a 


judgment  creditor  of  another  corporation  which  pur- 
chased all  the  property  and  franchises  of  the  first 
corporation,  he  is  not  entitled  to  a  lien  for  the  value 
of  his  stock  prior  to  a  mortgage  given  by  the  pur- 
chasing corporation.'* 

Set-off.  An  assessment  made  on  the  stock  of  a 
corporation,  for  which  the  stockholders  are  not  per- 
sonally liable,  cannot  be  set-  off  by  the  corporation 
against  a  debt  due  from  it  to  a  stockholder.*' 

[$  1290]  10.  Sights  as  Individnals.*°  A  stock- 
holder possesses  and  may  exercise  all  his  individual 
rights  except  so  far  as  they  are  restricted  by  the 
charter,  by-laws,  or  law  of  the  land.*^  Such  individual 
rights  are  not  affected  by  his  acts  as  a  stockholder** 
or  by  the  mere  fact  that  he  is  a  stockholder.**  The 
corporation  cannot  avail  itself  of  rights  of  its  stock- 
holders possessed  by  them  as  individuals.** 

[$  1291]  11.  Management  of  Corporate 
Affairs** — a.  fo  Oeneral.  Speaking  generally,  in 
the  absence  of  statutory  authority,**  the  stock- 
holders cannot  act  for  the  corporation,  either 
individually  or  collectively.  By  virtue  of  being 
stockholders  they  have  no  agency  for  the  cor- 
poration, and  cannot  bind  it,*'    either  hy  theii- 


due  on  shares  Is  not  lost  by  reason  of 
the  fact  that  he  Is  a  stockholder. 
Richardson  v.  Chicago'  FackinK,  eta, 
Co.,  <  Cal.  Unrep.  Cas.  606,  6S  P  74. 

Of  creditor  who  Is  also  stockholder  to 
commence  Involuntary  bank- 
ruptcy proceedings  against  cor- 
poration see  Bankruptcy  {  110. 

To  enforce  liability  of  stockholders  to 


poration  see  Bankruptcy  S  110. 

tv  of  stockholc 

creditors  see  infra  (J  1S48-16S0. 


Bl.  Richardson  v.  Chicago  Pack- 
ing, etc.,  Co.,  6  Cal.  Unrep.  Cas.  606, 
<S  P  74;  Ban-  v.  Bartram,  etc,  Mfg. 
Co~  41  Conn.  602. 

[a]  Tor  «KMnvl«  (1)  where  by 
agreement,  money  advanced  by  a 
stockholder  to  the  corporation  is  to 
be  treated  as  a  debt  in  the  event  of 
tbe  bankruptcy  of  the  corporation, 
bankruptcy  in  the  legal  sense  must 
occur  before  the  stockholder  is  en- 
titled to  Bue.  Barr  v.  Bartram,  eta, 
Mfgr.  Co.,  41  Conn.  502.  (2)  Where 
stockholders  agreed  that  shares 
should  be  deemed  fuUy  paid  by  pay- 
ment of  a  stated  amount  less  than 
the  par  value,  a  creditor,  who  is  also 
a  stodcholder  and  who  ^as  a  party 
to  the  agreement  aa  a  stockholder 
cannot  avoid  its  consequences  as  a 
creditor.  Richardson  v.  Chicago 
Packing,  etc.,  Co.,  6  CaL  Unrep.  Cas. 
60S.  66  P  74.  (3)  Where  a  person 
has  contributed  to  the  capital  of  the 
corporation  under  an  agreement  and 
understanding,  subsequently  ratified 
and  confirmed  by  the  company,  that 
he  should  be  reimbursed,  and  the  cor- 
poration issued  and  distributed  its 
stock  without  reference  to  the 
amounts  contributed,  he  is  entitled  to 
reimbursement  even  though  he  has 
disi>osed  of  his  stock,  since  his  right 
to  reimbursement  is  as  a  contributor 
and  not  as  a  stockholder.  Crown 
Coal,  etc.,  Co.  v.  Thomas,  177  111.  634, 
S2  NB  1042  US  73  111.  A.  679]. 

[b]  The  Tot*  Of  a  ooxporatloB 
wliloli  affeots  the  llaMUty  of  ihose  of 
Its  Biembcn  who  are  Its  deMoxs  can- 
not be  regarded,  as  having  been  con- 
sented to  by  them  If  they  were  not 
present  at  the  meeting  at  which  the 
vote  was  passed,  although  they  may 
have  had  the  legal  notice  of  the  meet- 
ing. American  Bank  v.  Baker,  4  Mete. 
(Mass.)   164. 

B3.  Kelly  ▼.  Pahmey,  145  111.  A. 
SO  raff  242  111.  240.  89  NEJ  9841. 

ea.  Ruby  Chief  Min^  etc.,  Co.  v. 
Qurley.  17  Colo.  199,  29  P  668. 

Bi4.  Upton  v.  Kern  Woman's  OuD, 
19  CaL  A.  127,  124  P  8E8. 

SB.  Bergen  v.  Porpoise  Fishing  Co., 
42  K.  J.  Bq.  S97,  8  A  523;  Oelbermann 
T.  New  Tork,  etc.,  R.  Co.,  7  Misc.  862, 
27  NTS  946  [aft  77  Hun  312.  29  NY^ 
646]. 


se.  Farmers'  L.  ft  T.  Co.  v.  New 
Tork,  eta,  R.  Co.,  160  N.  T.  410,  44 
NEl  1043,  66  AmSR  689,  34  LRA  76. 

[a]  ntns,  where  the  purchaser  is 
a  majority  stockholder,  it  will  not  be 
upheld  In  its  action  In  so  controlling 
the  management  of  the  company  as 
to  cause  a  default,  and  then  Institut- 
ing an  action  against  the  company 
to  enforce  Its  obligations  for  the 
avowed  purpose  of  obtaining  the  cor- 
porate property  at  l^ss  than  Its  value 
to  the  Inlury  of  the  minority  stock- 
holders. Farmers'  Ii.  &  T.  Co.  v.  New 
Tork,  eta,  R.  Co.,  160  N.  T.  410,  44 
NB  1043.  56  AmSR  689,  34  LRA  76. 

B7.  Bramblet  v.  Commonwealth 
Land,  etc.,  Co.,  83  SW  699,  26  KyL 
1176,  84  SW  645,  27  KyL.  156. 

68.  Farmers'  L.  &  T.  Co.  v.  To^ 
ledo,  etc.,  R.  Co.,  64  Fed.  759,  4  CCA. 
661. 

B9.  Lindsey  ▼.  Pasco  Power,  etc., 
Co.,  203  Fed.  251.  121  CCA  449. 

eo.    Cross  reisTsnoess 
Distinction  between  corporation  and 
stockholders  generally  see  supra 
tt  6-19. 
Power  of  sole  stockholder  to. trans- 
fer corporate  property  for  Indi- 
vidual purposes  see  infra  9  1321. 
Whether        aorporation        represents 
stockholders  In   individual  mat- 
ters see  supra  §   13. 

61.  Cockbum  v.  Union  Bank,  IS 
Irfk  Ann.  289.  See  Ellis  v.  Chicago, 
etc.,  R  Co.,  167  Wis.  392,  167  NW 
1048  (holding  that,  where  there  was 
a  collision  between  a  street  car  and 
a  train,  a  stockholder  of  the  street 
railway  company  could,  if  acting  for 
himself  and  at  his  own  risk,  legally 
buy  claims  of  injured  passengers  and 
sue  the  railroad  company,  although 
he  may  have  believed  that  the  pur- 
chase would  eventually  operate  for 
the  benefit  of  the  street  railway  com- 
pany). 

68.  Hall's  Safe  Ca  ▼.  Herrfng-Hall- 
Marvln  Safe  Co.,  146  Fed.  37776  CCA 
495,  14  LRANS  1183  [mod  on  otber 
grounds  208  U.  S.  6S4,  28  SCt  S50.  62 
L.  ed.  616];  Erickson  v.  Revere  El. 
Co.,  110  Minn.  448,  126  NW  130;  HIx 
v.  Edison  Electric  Light  Co.,  10  App. 
Div.  76,  41  NTS  680. 

Ca]  Vhas  (1)  a  person  Is  not 
estopped  to  sue  the  corporation  to 
collect  a  debt  by  the  fact  that  he  sold 
his  stock  to  another  person  on  a  rep- 
resentation that  the  cbrporation  was 
free  from  debt.  Erlckson  v.  Revere 
El.  Co.,  110  Minn.  443,  126  NW  130. 
(2)  A  person  Is  not  bound  as  an  in- 
dividual by  the  stipulations  of  a  cor- 
porate contract  in  whose  benefits  he 
is  interested  and  participates  as  a 
stockholder.  Hall's  Safe  Co.  v.  Her- 
ring-Hall-M&rvin  Safe  CO..  146  Fed. 


37,  76  CCA  4»B,  14  LRANS  1182  [mod 
on  other  grounds  208  U.  S.  654,  28 
SCt  350,  52  L.  ed.  616].  (3)  The  con- 
sent of  a  stockholder  that  his  com- 
pany should  agree  to  a  modlficatloa 
of  a  contract  in  which  he  was  indi- 
vidually interested  is  not  a  release 
of  his  individual  rights  against  the 
othen  contracting  party.  Hlx  v.  Edi- 
son Electric  Light  Co.,  10  App.  Div. 
76,  41  NTS  680. 

63.  Martin  v.  Eagle  Dev.  Co..  41 
Or.  448,  69  P  218. 

84.  Erlckson  v.  Revere  El.  Co..  110 
Minn.  443,  126  NW  180. 

as.  aislits  aaa  powmrs  of  stook- 
kolden  OS  to  coxpoiats  prop«rta> 
funds,  and  secniltMs  see  Infra  fl 
1320-1826. 

ea.  Boushall  ▼.  Myatt.  167  N.  C. 
828,  83  SB  862. 

[a]  Prior  to  elsotloB  of  dinotors. 
— ^Under  Revlsal  (1905)  }  1141,  pro- 
viding for  the  organisation  of  corpo- 
rations, management  of  the  afCairs  of 
a  corporation  until  directors  are 
elected  is  vested  entirely  in  the  sub- 
scribers. Boushall  v.  Myatt,  167  N. 
C  328,  83  SE  352. 

67.  U.  S.— U.  8.  Bank  T.  Dan- 
drldge,  12  Wheat.  64,  6  L.  ed.  662; 
Rensselaer,  etc.,  R  <3o.  v.  Irwin,  239 
Fed,  739;  Pennsylvania  Steel  O.  m 
New  Tork  City  R.  Co.,  194  Fed.  648 
[mod  198  Fed.  721,  117  CCA  508], 

Cal.— Fox  v.  Maokay,  125  Clal.  67, 
57  P  670;  In  re  La  Soltdarlte  Hut. 
Ben.  Assoc.,  68  Cal.  892,  9  P  463;  Shay 
V.    Tuolummo   Water   Q).,    6    Cal.    78. 

Colo. — Tabor  v.  Leadvllle  Bank,  86 
Colo.  1,  7,  88  P  1060  [cit  Cyo] ;  Union 
Qold  Mln.  Co.  v.  Rocky  Mountain 
Nat  Bank,  2  O>lo.  665. 

111. — National  Hollow  Brake  Beam 
<3o.  V.  Chicago  R.  Equipment  Co.,  226 
111.  28,  80  NE  656  [rev  123  111.  A. 
638]. 

Ind. — ^Harris  v.  Muskingum  Mfg. 
Co_^  4   Blackf.   267,  29  AmD  872. 

Ky. — Covlngrton,  etc.,  R  (3o.  v.  Bow- 
ler, 9  Bush  468, 

La. — Crlchton   v.   Webb   Press  Co., 

113  La.  167,  182,  86  S  928,  104  AmSR 
500,  67  LRA  76  [cit  Cyc];  German 
Evangelical  Congregation  v.  Pressler, 
14  La.  Ann.  799;  Canal  Bank  ▼.  Hol- 
land, 6  La.  Ann.  363. 

Mich. — Finley  Shoe,  eta,  C5o.  v. 
Kurts,  34  Mich.  89. 

Mo. — Jones  V.  Winiams,  189  Mo.  1, 
39  SW  486.  40  SW  863,  61  AmSR  486, 
37  LRA  68f2. 

N.  T. — Continental  Securities  Co.  ▼. 
Belmont,  206  N.  T.  7.  99  NB  138,  61 
LRANS  112,  AnnCasl914A  777  [afl 
160  App.  Div,  298^184  NTS  685  (a« 
75  Misc.  234,  183  NTS  660)].  168  App. 
Dlv.    483,  1B4    NTS  64,    83    klsa    840, 

114  NTS  801;  Peo.  v.  Powell,  201  N. 
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acts,**  declarations,  or  admissions.**  Direct  partici- 
pation in  the  management  of  corporate  affairs  is  not 
a  right  which  stockholders,  as  such,  can  claim.'"  The 
exercise  of  the  corporate  powers  and  the  manage- 
ment of  the  ordinary  corporate  affairs,  as  distin- 
guished from  the  making  of  changes  in  the  nature  or 
constitution  of  the  corporation,  are  ordinarily  vested 
in  the  board  of  directors.'^  The  functions  of  stock- 
holders are  exceedingly  Umlted.'^  When  a  person 
becomes  a  stockholder  in  a  corporation,  he  assents  to 
the  execution  of  all  the  powers  conferred  by  law  on 
the  corporation ;'"  and  he  must  abide  by  the  decision 
of  the  directors  or  stockholders  in  their  aggregatp 
capacity,  as  the  case  may  be,  upon  all  matters  which 
the  law  commits  to  their  control  and  determination.'* 

T.  194,  »4  NB  634  [aft  140  App.  DlT. 
918  mem,  126  NTS  11S9  mem];  Buf- 
falo L.  &  T.,  etc.,  Co.  V.  Medina  Oas, 
etc.,  Co.,  162  N.  Y.  67.  66  NE  606  [aff 
12  App.  Dlv.  199,  42  NTS  781,  and 
rear?  den  162  N.  T.  620  mem,  67  NB 
1106  mem];  Van  Heusen  v.  Van  Heu- 
sen  Charles  Co..  74  Misc.  292, 131  NTS 
401;  Shankland  t.  Crane  Oxyeren 
Works,  etc.,  Co.,  Inc..' 161  NTS  899; 
McCuUouKh  V.  Moss,  6  I>en.  667; 
Vnion  Tump.  Road  Co.  v.  Jenkins,  1 
CaL  381. 

Pa.— Puritan  Coal  Mtn.  Co.  y. 
Pennsylvania  R.  Co.,  237  Pa.  420,  86 
A  426,  AlinCaslS14B  37;  Ridgway  v. 
Farmers'  Bank,  12  Serer-  &  R.  266,  14 
AmD  681;  Com.  v.  St.  Mary's  Church 
Roman  Catholic  Soo.,  6  Berg.  &  R. 
608;  McCoy  Lime  Co.  v.  McCoy,  16 
Montsr.  Co.   32. 

Tex. — Nlcholstone  City  Co.  v.  Smal- 


The  stockholder  cannot  join  another  person  to  the 
board  of  directors  and  compel  the  directors  to  act  in 
conjunction  with  one  who  is  not  a  member  of  their 
board.'"  A  stockholder,  as  such^  is  not  liable  to 
another  stockholder  for  the  mismanagement  of  direc- 
tors, trustees,  or  managers.'" 

[{  1292]  b.  As  between  Majority  and  Minority 
— (1)  Ordinary  Affairs.  The  unanimous  consent 
of  all  the  stockholders  of  a  corporation  is  not  essen- 
tial to  the  doing  in  good  faith  of  any  act  within  its 
charter  powers."  Whatever  rights  the  stockholders 
may  have  to  control  the  affairs  or  management  of  the 
corporation  or  to  dictate  its  pK)licieB  may  be  exer- 
cised by  the  holders  of  a  majority  of  the  shares  of 
stock.'^   But  while  minority  stockholders  have  not 


ley.  21  Tex.  Civ.  A  210,  61  SW  627. 

Va. — ^Elchelberger  v.  Mann,  116  Va. 
774.  80  SB  6i»6. 

w.  Va. — ^Kanawha  Coal  Co.  v.  Bal- 
lard, eta,  Coal  Ca,  48  W.  Va.  721, 
29  SB  614. 

Wis.-^Peter8en  v.  EHhoIm,  130  Wis. 
1,  109  NW  76,  1084. 

Man. — In  re  Manitoba  Commn.  Co., 
18  Man.  268,  276,  2  DomLR  1  [dt 
Cyc]. 

See  also  supra  S  IS. 

"Shareholders  of  a  corporation  have 
not,  by  mere  fact  of  being  sharehold- 
ers, any  agency  for  the  corporation 
or  any  authority  to  act  for  IL  Purl- 
tan  Coal  Mln.  Co.  v.  Pennsylvania  R 
Co..  837  Pa.  420,  441.  86  A  426,  AnnCas 
1M4B  37. 

"A  mere  stockholder  of  a  corpora- 
tion Is  not  its  agent,  and  cannot  bind 
It  by  his  own  acts."  Tabor  v.  Iiead- 
\Ule  Bank,  36  Colo.  1,  7,  88  P  1060. 

"It  Is  a  fundamental  principle  of 
the  law  of  corporations  that  stock- 
holders have  no  mandate  to  act  for 
the  corporation."  Crlchton  v.  Webb 
Press  Co.,  113  La.  167,  181.  36  S 
»26,   104  AmSR  600,    67    L.RA   76. 

[a]  ZUutratioas. — (1)  Stockhold- 
ers of  a  corporation,  acting  as  such 
merely,  cannot  bind  the  corporation 
by  their  contract,  although  they  hold 
a  large  part  of  the  stock.  National 
Hollow  Brake  Beam  Co.  v.  Chicago  R. 
Boulpment  Co.,  226  111.  28,  80  NE 
666  [rev  123  111.  A  633].  See  Colo- 
rado Springs  Co.  v.  American  Pub. 
Co..  97  Fed.  848,  868,  88  CCA  4S3 
(where  the  court  said:  "Where,  by 
statute,  the  power  to  transact  the 
corporate  business  is  thus  lodged  in 
the  directors,  it  seems  to  be  well 
established  that  the  stockholders  can- 
not enter  Into  contracts  either  indi- 
vidually or  while  acting  together  at 
stockholders'  meetings,  unless.  In- 
deed, all  of  the  stockholders  are  In 
attendance  at  such  meetings").  (2) 
"No  stockholder,  whatever  his  inter- 
ests, can,  without  authority  from  the 
Gori>oration,  bind  it  by  contract,  haw- 
ever  simple.  Corporations  must  act 
through  boards  of  directors  or  by 
their  authorized  officers  and  agents. 
Stockholders,  as  such,  hnve  no  im- 
plied power  to  represent  the  corpora- 
tion, though,  of  course,  they  may  be 
appointed  agents,  and  their  voluntary 
acts  may  be  adopted  and  ratifled  and 


thereby  become  the  acts  of  the  cor- 
poration. .  .  .  We  are  aware  of 
no  case  In  which  the  performance  of 
a  contract,  made  by  a  stockholder, 
without  authority  or  adoption,  has 
been  enforced  against  the  corpora- 
tion." Jones  V.  Williams,  139  Mo.  1, 
24,  39  SW  486,  40  SW  363,  61  AmSR 
436,  37  IiRA  682.  (3)  Where  a  syn- 
dicate owned  one  fourth  of  the  cor- 
porate stock  and  held  the  rest  as 
security,  the  corporation  was  not  a 
one  man  corporation,  so  as  to  be 
bound  by  contracts  made  by  the  owner 
of  three  fourths  of  the  stock  without 
the  authority  of  the  board  of  direc- 
tors.  Ctiard   V.    Ryan-Parker   Constr. 


Co.,  182  App.  Dlv.  466,  169  NTS  622 
(4)  A  stockholder  cannot  release  a 
debt  due  to  the  cornoratlon.   Harris  v. 


Muskingum  Mfg.  Co..  4  Blackf.  (Ind.) 
267,  29  AmD  372.  (6)  Where  the  cor- 
poration has  creditors,  this  is  true, 
even  though  the  stockholder  owns  a 
targe  majority  of  the  stock.  Penn- 
sylvania Steel  Co.  V.  New  Tork  City 
R.  Co.,  194  Fed..  643  [mod  on  other 
grounds  198  Fed.  721,  117  CCA  608]. 
(6)  Also,  although  two  persons  own 
all  the  stock  in  a  corporation,  one  of 
^hem,  in  his  capacity  as  stockholder, 
cannot  settle  and  discharge  corporate 
claims  against  the  other.  Petersen  v. 
BIholm.  130  Wis.  1,  109  NW  76.  1034. 
[b]  OontroIUBff  stocWioMw. — The 
fact  that  a  person  as  a  principal 
stockholder  has  a  controlling  in- 
fluence over  the  corporation  does  not 
make  him  an  agent  of  the  corporation, 
unless  the  corporation  Intends  such 
relation  to  exist  or  so  acts  as  to  lead 
third  persons  to  believe  that  it  exists. 
Central  Trust  Co.  v.  Bridges,  67  Fed. 
753,  6  CCA  639. 

68.  See  cases  supra  note  67. 

69.  See  infra  XlV,  B.;  and  cases 
supra  note  67.  ' 

70.  U.  S. — Union  Trust  Co.  Y.  Car- 
ter, 139  Fed.  717. 

Colo. — Walsenburg  Water  Co.  V. 
Moore,  5  Colo.  A.  144,  38  P  60. 

III. — Stoehike  v.  Hahn,  168  III.  79, 
42  NE  160. 

Kan. — Morbach  v.  Home  Mln.  Co., 
63  Kan.  731.  739,  37  P  122. 

La. — Crlchton  v.  Webb  Press  Co., 
113  La.  167,  36  S  926,  104  AmSR  600, 
67   LRA  76. 

Mass.— Smith  v.  Hurd,  12  Mete.  371, 
46  AmD  690. 

Mont. — Deschamps  v.  Lolselle,  60 
Mont.  666,  148  P  835.  . 

N.  T. — Lord  &  Equitable  L.  Assuf. 
Soc,  194  N.  T.  212,  87  NB  443,  22 
LRANS  420;  Monroe  Dairy  Assoc,  v./ 
Webb,  40  App.  Dlv.  49.  67  NTS  672. 

Pa, — Dana  v.  TJ.  S.  Bank,  6  Watts 
&  8.  223.  246. 

M.  a— Cann  v.  Baklns,  23  N.  S.  476. 

fThe  members  of  a  corporation  can 
only  act  about  the  business  of  a  cor- 
poration in  their  aggregate  capacity, 
through  a  board  of  directors  or  trus- 
tees whom  they  have  chosen.  .  .  . 
The  plaintiff,  as  a  stockholder,  had 
no  persoral  control  or  management  of 
the  mine,  the  coal  shaft,  or  of  the 
company.  Morbach  v.  Home  Min, 
Co.,  supra.  _ 

71.  See  Infra  XIH.  B, 

73.    Rensselaer,  etc..  K.  Co.  ▼.  Ir- 


win, 239  Fed.  739. 

73.  Traer  v.  Lucas  Prospecting 
Co.,  124  Iowa  107,  99  NW  290;  Colby 
V.  Equitable  Trust  Co.,  124  App.  Dlv. 
262,  108  NTS  978  [aff  192  N.  T.  635 
mem,  84  NE  1111  memj. 

74.  Manufacturers'  Land,  etc.  Co. 
V.  Cleary,  121  Ky.  403,  89  SW  248. 
28  KyL  359;  Colby  v.  Equitable  Trust 
Co.,  124  App.  Dlv.  262,  108  NTS  973 
[rev   66   Mlsa  356,   106  NTS  801]. 

76.  Charlestown  Boot,  etc,  Co.  ▼. 
Dunsmore,  60  N.  H.   86. 

76.  Higgins  V.  Lanslngh.  154  IlL 
301,    40   NB   362. 

77.  Sabre  v.  United  Tract,  etft, 
Co.,  226  Fed.  601. 

78.  U.  S.— Kom  V.  Virginia  Mut 
Assur.  Soc,  6  Cranch  192,  3  L.  ed. 
196;  Metcalf  v.  American  School  Fur- 
niture Co.,  122  Fed.  116;  Rogers  v. 
Nashville,  etc..  R.  Co.,  91  Fed.  299,  31 
CCA  617;  Farmers'  L.  A  T.  Co.  v. 
Toledo,  etc,  R.  Co.,  64  Fed.  769;  Er- 
vln  v.  Oregon  R..  etc,  Co.,  27  Fed. 
626.  22  Blatchf.  617;  Leo  v.  Untoa 
Pac  R.  Co.,  19  Fed.  283;  Meeker  v. 
Wlnthrop   Iron  Co..   17  Fed.    48. 

Ark. — Red  Bud  Realty  Co.  ▼.  South, 
96  Ark.  281,  131   SW  340. 

Ga. — Bartow  Lumber  Co.  v.  En- 
wright.  131  Oa.  329,  62  SB  283;  Hand 
V.  Dexter,  41  Ga.  454. 

111.— Lu  thy  V.  Ream,  270  HI.  170, 
110  NB  373,  AnnCasl917B  368  [rev 
190  III.  A.  316];  Venner  v.  Chicago 
City  R.  Co.,  236  111.  249,  86  NE  266: 
Coquard  v.  National  Linseed  Oil  Co., 
171  111.  480,  49  NE  563;  Wheeler  v. 
Pullman  Iron,   etc..  Co..  14S   IlL   197. 

32  NE  420^17  LRA  818. 

Iowa. — Wallace  v.  Pierce-Wallace 
Pub.  Co.,   101    Iowa  313,   70   NW^  216, 

63  AmSR  389,  38  LRA  122;  Peatmaa 
V.  Centcrvllle  Light,  Heat,  etc,  Co- 
100  Iowa  245    69  NW  641. 

Kan. — Inscho  v.  Mid-Continent  Dev. 
Co.,  94  Kan.j370,  146  P  1014,  AnnCas 
1917B  646;  Emerson  v.  South  Fork 
Irr.,  etc.,  Co.,  69  Kan.  778,  63  P  766; 
Fluker  v.  Emporia  City  R.  Co..  48 
Kan.  677,  30  P  18. 

Ky.— Beha  v.  Martin,  161  Ky.  838, 
171  SW  898;  Dudley  v.  Kentucky 
High-school,  9  Bush  676. 

La. — Paillette  v.  Carr,  8  Mart.  489. 

Mass. — Durfee  v.  Old  Colony,  etc- 
R.  Co.,  5  Allen  230. 

Mo. — Bates  v.  Werrles,  198  Mo.  A. 
209,  199  SW  758;  Hlngston  v.  Mont- 
gomery, 121  Mo.  A.  461.  97  SW  802. 

N.  J —Hodge  V.  TJ.  S.  Steel  Corp, 

64  N.  J.  Eg.  807.  64  A  1.  60  LRA  742: 
GUtord  V.  New  Jersey  B..  etc.  Co.,  1« 
N.  J.  Eq.  171. 

N.  T. — Gamble  v.  Queens  County 
Water  Co^  123  N.  T.  91,  26  NB  201, 
9  LRA  627,  25  AbbNCas  410  [rev  52 
Hun  168.  6  NTS  124];  Brown  v.  Brlt- 
ton,  41  App.  Dlv.  67,  58  NTS  363; 
Abbot  V.  American  Hard  Rubber  Co., 

33  Barb.  678;  Harkness  v.  Manhattan 
R.  Co.,  64  N.  T.  Super.  174,  11  NTSt 
732_[art  55  N.  T.  Super.  632  (alt  113 
N.  T.  627,  20  NE  8771];  Hoag  v.  Ed- 
wards, 69  Misc.  237,  124  NTS  1036; 
Lewlsohn  v.  Anaconda  Copper  Min. 
Co..  26  Mlsc  613,  66  NTS  807. 

Pa.— McKean  v.  Biddle.  181  Pa- 
861,  37  A  528;  Hlester  v.  Oonslera- 
vllle  Band,  24  Pa.  Dlst.  766;  Carpenter 
V.  Burden,  2  Para  Eq.  Cas.  24. 


For  later  cas«a,d«Telopmeiits  and  Ahanees  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nmnber. 
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many  rights,"  the  few  they  have  shonld  be  safe- 
guarded  and  vindicated.'"  The  legal  rights  of  indi- 
vidual stockholders  cannot  be  taken  from  them  by 
the  majority,  however  larg^e.**  The  majority  stock- 
holders are  bomid  not  to  act  fraudulently  or  in  bad 
faith."  or  beyond  the  powers  of  the  corporation;" 
and  when  the  majority  stockholders  violate  their 
obligations  in  this  respect,  the  minority  stockholders 

Iowa. — Price  v. 


Wash. — Thels  v.  Spokane  Falls  Gas 
Ught  Co..  49  Wash.  477,  494.  96  P 
1074. 

W.  Va. — Smiley  v.  New  River  Co., 
7«  W^.  Va.  221,  77  SE  976. 

Eag. — Grey  v.  Dublin  Trinity  Col- 
lege.  [1910]  1  Ir.  370. 

Que. — ^Amyot  v.  Dominion  Cotton 
Hills  Co.,  36  Que.  Super.  36;  Black  v. 
Carson,  7  DomLR  484. 

See  Low  v.  Connecticut,  etc.,  R.  Co., 
46  N.  H.  370  (holding  that,  under  an 
act  constituting  certain  persons  a 
body  corporate,  with  power  to  con- 
struct a  railroad,  the  sole  power  of 
detennlning  by  what  measures  and 
what  agency  such  organization  shall 
be  efTected  rests  in  the  body  of  the 
grantees,  a  majority  of  whose  votes 
must  govern). 

"The  majority  of  the  stockholders 
ordinarily  have  the  right  to  conduct 
and  control  its  affairs  and  property." 
Red  Bud  Realty  Co.  v.  South,  96  Ark. 
«1,  291.  131  SW  340. 

"The  business  policy  of  a  corpora- 
tion must  be  determined  by  the  ma- 
{ority  of  the  shareholders.  Corpora- 
Ions  could  not  do  business  on  any 
other  basis."  Theis  v.  Spokane  Falls 
Oas  Light  Co.,  supra. 

""The  law  gives  the  majority  of  the 
stockholders  the  right  to  control  the 
policy  and  business  of  a  corporation 
and  the  minority  must  submit  to  their 
decisions  when   the  majority   act   in 

food  faith  and  within  their  jpowers." 
'eeaa  v.  Mechanics'  State  Bank,  84 
Kan.  828,  840.  116  P  663,  r.RA1916A 
606. 

[a1  By-laws  prorldlaf  for  oon- 
tool  by  majority. — When  the  by-laws 
of  a  corporation,  adopted  by  the  stock- 
holders In  pursuance  of  authority 
given  by  the  act  of  incorporation, 
provide  that  a  majority  vote  at  a 
stockholders'  meeting  shall  be  bind- 
ing on  the  corporation,  every  stock- 
holder will  be  bound  by  all  acts  and 
proceedings  within  the  scope  of  the 
power  and  authority  conferred  by 
the  charter  which  shall  be  approved 
or  sanctioned  by  the  vote  of  a  ma- 
jority of  such  stockholders,  duly 
taken  and  ascertained  according  to 
kw.  Hodge  V.  U.  S.  Steel  Corp..  64 
N.  J.  Eq.  807,  54  A  1. 

78.  Dunn  V.  Acme  Auto,  etc,  Co., 
<Wis.)    169  NW  297. 

80.  Dunn  v.  Acme  Auto,  eta,  Co., 
<Wls.)    169   NW  297. 

81.  Durfee  v.  Old  Colony,  etc.,  R. 
Co.,  6  Allen  (Mass.)  230;  Mctiaughlin 
V.  Detroit,  etc.,  R.  Co.,  8  Mich.  100; 
Gresham  v.  Island  City  Sav.  Bank.  2 
Tex.  Civ.  A.   52,   21    SW   656. 

[a]  Oontmot  rights. — (1)  A  ma- 
jority of  the  stockholders  cannot  im- 
pair or  defeat  contract  rights  be- 
tween the  corporation  anfl  Infllvlflual 
stockholders.  Durfee  v.  Old  Colony, 
etc,  R.  Co.,  6  Allen  (Maes.)  230.  (2) 
Thus,  where  a  corporation  has  is- 
sued to  a  stockholder  a  certificate  in 
the  form  of  an  ordinary  certiflcate  of 
stock,  but  containing  a  promise  by 
the  corporation  to  pay  interest  there- 
on until  the  happening  of  a  specified 
event,  it  cannot,  by  vote  of  a  ma- 
jority of  the  stockholders,  without  his 
consent  oblige  him  to  receive  the 
bond  of  the  corporation.  Instead  of 
money,  for  the  interest  on  such  cer- 
tificate. MclAughlln  V.  Detroit,  etc 
R.  Co.,   8  Mich.   100. 

82.  U.  S. — Mumford  v.  Eknidor 
Dev.  Co.,  Ill  Fed.  639;  EHdred  ▼. 
American  Palace-Car  Co..  96  Fed.  69; 
Rogers  v.  Nashville,  etc..  R.  Co.,  91 
Fed.  299,  33  CCA  617;  Lowe  v.  Pioneer 
Threshing  Co.,  70  Fed.  (46;  Meeker  v. 
Wlnthron     Iron     Co..     17     Fed.     48. 

ni.^<!nlcago  Hansom  Cab  Co.  v. 
Terkes.  141  IlL  320,  SO  NB  (67.  38 
AmSR  SIS. 


are  entitled  to  appeal  to  a  court  of  equity  for  relief;** 
but  where  the  acts  of  the  majority  stockholders  are 
neither  fraudulent  nor  ultra  vires,  the  minority  or 
dissenting  stockholders  have  no  ground  of  complaint 
and  a  eourt  of  equity  will  not  interfere  with  cor- 
porate action  or  management  on  their  application.*' 
Neither  is  a  mere  technical  injury  sufficient  to  induce 
a  court  of  equity  to  interfere,  on  application  of  mi- 
Holcomb.  89   Iowa 


Primrose,    28    Md. 


123,  56  NW  407, 

Md.— Motttt    V. 
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Mich. — ^BUner  v.  Belle  Isle  Ice  Co., 
93  Mich.  97,  S3  NW  218,  17  LRA  412. 

Mo. — Bates  v.  Werries,  198  Mo.  A. 
209,  199  SW  758. 

N.  J. — Colgate  V.  U.  S.  Leather  Co., 
73  N.  J.  Eg.  72,  67  A  657  [rev  on  other 
grounds  75  N.  J.  Eq.  229,  72  A  126,  19 
AnnCas  1262];  Lillard  v.  Oil,  etc.,  Co., 
70  N.  J.  Eq.  197,  56  A  264,  68  A  188; 
Fougeray  v.  Cord,  50  N.  J.  Eq.  186, 
24  A  499  [rev  on  other  grounds  SO  N. 
J.  E3q.  7E6,   26  A  886]. 

N.  Y. — Godley  v.  Crandall,  etc..  Co., 
212  N.  T.  121,  105  NE  818,  LRA1915D 
632  [mod  153  App.  Dlv.  697,  139  NTS 
2361;  Farmers"  L.  &  T.  Co.  v.  New 
York,  etc.,  R.  Co.,  150  N.  T.  410,  44 
NE  1043.  55  AmSR  689.  34  LRA  76; 
Gamble  v.  Queens  County  Water  Co., 
123  N.  Y.  91,  25  NE  201.  25  AbbNCas 
410,  9  LRA  527  [rev  52  Hun  166.  6 
NYS  12');  Pondir  v.  New  York.  etc.. 
R.  Co.,  72  Hun  384,  25  NYS  560,  31 
AbbNCas  29;  Westchester  F.  Ins.  Co. 
V.  Syracuse,  etc.,  R.  Co..  97  Misc.  471, 
161  NYS  759;  Jacobs  v.  American 
Mineral  Water  Mach.  Co.,  38  Misc. 
371,  77  NYS  898  [mod  on  other 
grounds  94  App.  Dlv.  8((,  88  NTS 
302];  McLeary  v.  EJrle  Tel.,  etc.  Co., 
38  Misc.  3,  76  NTS  712;  Lowisohn  v. 
Anaconda  Copper  Mln.  Co.,  26  Misc. 
613,  56  NYS  807. 

R  1. — Armlngton  v.  Palmer,  21  R. 
I.  109,  42  .^  308,  79  AmSR  786.  43  LRA 
95. 

Elng.-— Menler  v.  Hooper's  TeL 
Works,  L.  R.  9  CK  350. 

Que. — Amyot  v.  Dominion  Cotton 
Mills,  Co.,  36  Que.  Super.  36. 

"[The  holders  of  a  majority  of  the 
stock  of  a  corporation]  may  legally 
control  the  company's  business,  pre- 
scribe Its  general  policy,  make  them- 
selves its  agents,  and  take  reason- 
able compensation  for  their  services. 
But,  in  thus  assuming  the  control, 
they  also  take  upon  themselves  the 
correlative  duty  of  diligence  and  good 
faith.  They  cannot  lawfully  manipu- 
late the  company's  business  in  their 
own  interests  to  the  injury  of  other 
corporators."  Meeker  v.  Winthrop 
Iron  Co.,  17  Fed.  48.  50. 

"To  warrant  the  interposition  of 
the  court  in  favor  of  the  minority 
shareholders  in  a  corporation  or  joint- 
stock  association,  as  against  the  con- 
templated action  of  the  majority, 
where  such  action  Is  within  the  cor 
porate  powers,  a  case  must  be  made 
out  which  plainly  shows  that  such 
action^  is  so  tar  opposed  to  the  true 
interests  of  the  corporation  Itself  as 
to  lead  to  the  clear  inference  that 
no  one  thus  acting  could  have  been 
Influenced  by  any  honest  desire  to  se- 
cure such  interests,  but  that  h«  must 
have  acted  with  an  intent  to  sub- 
serve some  outside  purpose,  regard' 
less  of  the  consequences  to  the  com' 
pany.  and  In  a  manner  Inconsistent 
with  Its  Interests."  Gamble  v.  Queens 
County  Water  Co..  128  N.  T.  91,  99,  25 
NE  201,  9  LRA  52V 

Mvorstoa  or  appropriation  of  •■• 
sets  see  infra  {  1320. 

Tmst  relattonahip  between  iB«]or- 
ttj  aaa  mlnorl^  atookhoUem  see 
supra  (  1283. 

88.  Negaunee  German  Corp.  v. 
Negaunee  German  Aid  Soc,  172  Mich. 
(50,  138  NW  343;  Schmid  v.  Lan- 
caster Are.  Theatre  Co.,  244  Pa.  373, 
91  A  363;  Hiester  v.  Gouglersville 
Band,  24  Pa.  Dist.  765;  Langolf  v. 
Selberlitch,  2  Pars.  'Bm.  Cas.  (Pa.)  64. 

84,  Robertson  v.  Bucklen,  107  111. 
A.  369;  Barr  v.  New  Tork,  etc.,  R. 
Co..   96   N.   T.   444.     And   see   cages 


supra  notes  81-83. 

85.  Qa. — Bartow  Lumber  Co.  v. 
Enwrlght,  131  Ga.  329,  62  SE  233. 

Kan. — Inscho  v.  Mld-Contlnent  Dev. 
Co.,  94  Kan.  370,  146  P  1014,  AnnCas 
1917B  546;  Feess  v.  Mechanics'  State 
Bank,  84  Kan.  828,  116  P  563,  LRA 
1916A  606. 

Ky. — Rice  y.  Thomas,  211  SW  428. 

Me. — Hyams  v.  Old  Dominion  Co., 
113  Me.  294,  93  A  747,  LRA1915D  1128; 
Waldoborough  v.  Knox,  etc.,  R.  Co., 
84  Me.  469,  24  A  942. 

Md.— Shaw  v.  Davis,  78  Md.  808,  28 
A  619,  23  LRA  2D4. 

Mo. — Kingston  v.  Montgomery,  121 
Mo.  A.  451.  97  SW  202. 

N.  T.— Matter  of  Hinds,  etc,  172 
App.  Div.  140.  158  NTS  249  [aff  218 
N.  T.  715  mem.  118  I^E  1058  mem]: 
Kissel  V.  Chicago,  etc.,  R.  Co.,  126 
App.  Dlv.  8S2.  Ill  NTS  987;  Colby  v. 
Equitable  Trust  Co.,  124  App.  Div.  262, 
108  NYS  978  [rev  66  Misc.  356,  106 
NYS  8011:  Bach  v.  Paoiflo  Mail  S3. 
Co..  12  AbbPrNS  378.- 

W.  Va. — Moore  v.  Lewisburg,  etc., 
R.  Co..  80  W.  Va.  653.  93  SB  762; 
Shillev  V.  New  River  Co.,  72  W.  Va. 
221.  77  SB  976. 

Wyo. — Smith  v.  Stone.  21  Wyo.  et, 

128  P  612. 

Eng. — Dominion  Cotton  Mills  Co.  ▼. 
Amyot,  [1912]  A.  C.  646,  4  DomLR 
306:  Burland  v.  Earle,  [1902]  A.  C. 
83;  Campbell  v.  Australian  Mut. 
Provident  Soc,  77  L.  J.  P.  C.  117. 

B.  C. — Brown  v.  Menzies  Bay  Tim- 
ber Co.,  24  B.  C.  27,  34  DomLR  462. 
[1917]  2  WestWkly  658. 

N.  S.— Hill  v.  Starr  Mfg.  Co.,  47 
N    S    887 

"It  la  well  settled  that  courts  will 
not  undertake  to  control  the  dis- 
cretionary powers  of  the  directors  or 
of  the  majority  of  the  stockholders 
expressed  in  stockholders'  meetings, 
as  to  acts  intra  vires.  Such  acts 
cannot  be  questioned  by  minority 
stockholders,  except  In  cases  of  fraud, 
and,  as  for  a  breach  of  trust,  of  such 
acts  as  Imperil  the  existence  of  the 
corporation  Itself.  As  to  acts,  with- 
in the  power  of  the  corporation,  which 
concern  the  Internal  management  of 
the  corporation, — as  to  questions  of 
corporate  policy  and  economy,  ques- 
tions of  business  discretion  and 
judgment,  the  majority  stockholders 
and  the  directors  to  whom  the  cor- 
porate powers  are  delegated,  ordinar- 
ily have  absolute  control,  and  the 
minority  must  submit.  The  courts 
will  not  undertake  to  pass  upon  the 
wisdom  or  unwisdom  of  such  corpo- 
rate acts."  Hyams  v.  Old  Dominion 
Co.,  113  Me.  294.  306,  93  A  747,  LRA 
1916D  1128. 

"Every  corporation  is  bound  to  and 
dominated  by  the  will  of  the  ma- 
jority stockholders;  but  so  long  as 
this  domination  is  not  exercised  un- 
lawfully or  Inequitably,  courts  are 
powerless  to  Interfere."  Theis  v. 
Spokane  Falls  Gas  Light  CO.,  49 
Wash.  477,  496,  95  P  1074. 

"When  the  plaintiff  became  inter*- 
ested  in  the  Equitable  Trust  Company 
he  did  so  with  full  knowledge  of  the 
fact  that  the  statute  commits  to  the 
majority  stockholders  the  right  to  se- 
lect its  officers,  dictate  its  policy, 
and  control  its  management.  If  the 
acts  of  the  majority  do  not  meet 
with  his  approval  he  has  no  legal 
ground  of  complaint  unless  he  oaa 
show  facts  which,  in  effect,  amount 
to  a  fraud  against  him.  or  bad  faith 
on  the  part  of  the  majority.  A  court 
of  equity  will  interfere  In  the  man- 
airement  of  a  corporation  at  the  so- 
licitation of  a  minority  stockholder 
only   when   bie  complaint   is   based 
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nority  stookholdere,  with  what  has  been  approved  by 
the  majority.*'  There  is  no  mie  of  law  which  pre- 
vents one  or  more  persons  from  purchasing  a  major- 
ity of  the  shares  of  a  corporation  for  the  purpose  of 
acquiring  control  thereof.*'  However,  a  person  who 
has  purchased  a  majority  of  the  stock  of  the  corpora- 
tion at  a  time  when  the  stock  has  not  been  fully  sub- 
scribed for  does  not  have  a  vested  interest  in  the 
control  of  the  corporation  so  that  the  remaining  stock 
may  not  be  subscribed  for  as  contemplated  by 
statute.**  A  corporation  which  is  authorized  to  own 
shares  of  the  capital  stock  of  another  corporation 
and  to  exercise  the  same  powers  over  such  shares  as 
any  other  owner  might*'  may,  by  a  purchase  of  the 
majority  of  the  shares  of  another  corporation,  acquire 
and  exercise  control  of  such  corporation  so  long 
as  its  control  is  not  exercised  in  a  manner  which 
would  be  unlawful  or  unjustifiable  if  by  a  natural 
person  or  persons;*"  but  although  the  majority  of 
shares  of  a  corporation  are  held  or  controlled  by 
another  corporation*^  or  by  the  controlling  stock- 
holders of,  another  eorporaticm,*'  its  affairs  must 
nevertheless  be  managed  without  fraud  in  the  inter- 
ests of  all  the  stockholders  and  not  for  the  aggran- 
dizement of  the  majority  stockholders.**  Some 
courts  hold' that,  where  the  interests  of  the  two  cor- 


porations conflict,  one  corporation  holding  a  majority 
of  the  stock  of  another  corporation  may  be  restrained 
from  voting  its  stock  in  matters  pertaining  to  the 
management  and  control  of  the  latter  company.** 

Where  the  sharaa  of  stock  aie  evenly  divided 
between  two  factions  and  there  is  no  board  of  trus- 
tees and  no  person  authorized  to  act  for  the  com- 
pany, neither  faction  is  charged  with  the  duty  of 
conducting  the  business  of  the  company,**  nor  has 
either  faction  a  right  of  action  against  the  other  by 
reason  of  the  manner  in  which  the  stock  was  voted."* 

Batification.  A  ratification  of  p.  fraudulent  sale 
of  stock  to  a  corporation,  by  stockholders  owning  a 
majority  of  stock,  made  at  a  meeting  of  stockholders 
controlled  by  their  votes,  is  not  binding  upon  stock- 
holders who  did  not  consent  to  the  purchase.*^ 

[i  1293]  (2)  Fnndamental  Ohanges^*— ( a ) 
Chiuige  01  FiirpOBe.  A  radical  and  fundamenttJ 
change  in  the  objects,  purposes,  or  business  of  the 
corporation  interferes  \^th  the  contract  rights  of 
each  stockholder  with  the  corporation  and  cannot  be 
made  without  the  consent  of  all  stockholders,** 
except  by  virtue  of  some  act  of  legislation  which 
may  be  read  into  the  contract  of  incorporation;^ 
but  of  course  the  rule  does  not  apply  to  a  change 
which  is  not  material  or  fundamental.'  Some  statutes 


upon  some  Illegal  or  unauthorized  act 
of  the  majority  tb  his  prejudice." 
Colby  V.  Baultable  Trust  Co.,  124  App. 
Div.  263,  266,  108  NTS  97S  [alt  192 
N.  T.  536  mem,  84  NE  1111  mem]. 

XatMrfesenoe  by  oonrt  wliih  dUer*- 
tlon  of  dlrccton  see  Infra  XIII,  C. 

88.  Hutchinson  v.  American  Pal- 
ace-Car Co.,  104  Fed.  182;  TheUl  ▼. 
Spokane  Falls  Gas  Iiight  Co.,  49 
Wash.  477,  497,  96  P  1074. 

"To  maintain  an  action  like  thta 
for  injunctive  relief,  It  must  ordi- 
narily appear  that  the  complaining 
minority  stockholder  is  sufCeringr 
some  pecuniary  or  other  substantial 
injury  as  a  result  of  the  illegal,  reck- 
less, or  discriminatory  co/iduct  of  the 
majority."  Thels  v.  Spokane  Falls 
Gas  Ll^ht  Co.,  supra. 

87.  U.  S.— Doherty  V.  Rice.  186 
Fed.  204. 

Mich. — Jones  v.  Oreen,  lii  Mich. 
203.  88  NW  1047,  95  AmSR  4S3. 

N.  T. — Hart  v.  OedensburK,  eta, 
R.  Co.,  89  Bun  316,  SS  NTS  566.  See 
Williams  V.  Montgomery,  68  Hun  416, 
22  NTS  1033  [mod  on  other  erounds 
148  N.  T.  619,  43  NE  67]  (holdfiig  that 
a  stockholder  of  a  newly  organised 
corporation  who  acquires  control 
thereof  by  purchasing  the  stock  of 
other  stockholders  and  debts  due  from 
the  corporation  does  not  thereby  vio- 
late an  agreement  made  between  the 
stockholders,  on  the  organization  of 
the  corporation,  that  all  certificates 
of  stock  isdued  to  stockholders  shall 
be  deposited  with  a  trust  company, 
and  shall  not  be  withdrawn  for  a 
period  of  six  months  unless  a  cer- 
tain amount  of  treasury  stock  Is  sold, 
and  a  minority  stockholder  cannot 
sue  to  restrain  such  acts  as  a  breach 
of  the  agreement). 

Pa. — ^Pittsburgh  tiibrary  Assoc.  ▼. 
Mercantile  Library  Hall  Co.,  189  Pa. 
479.  42  A  142. 

ISng. — Dominion  Cotton  Mills  Co.  ▼. 
Amyot,  [1912]  A.  C.  646.  4  DomLR 
306.. 

Agresmsnts  for  control  see  infra  { 
1296.  _.  „ 

88.  Cross  V.  Dawson  Farmers'  Bl. 
Co.,  31  N.  D.  116.  168  NW  279. 

88.     See  infra  XIV,  A. 

9a  Thels  V.  Spokane  Falls  Oas 
Light  Co.,  49  Wash.  477.  96  P  1074. 
See  Bljur  v.  Standard  Distilling, 
etc..  Co.,  7*  N.  3.  Bq.  546,  662,  70  A 
934  [aft  78  N.  J.  Eq.  682,  81  A  11321 
(where,  In  passing  on  the  validity  of 
the  action  of  two  corporations,  as 
owners  of  nearly  all  the  stock  of  a 
third    corporation,   in   dissolving   the 


latter,  claimed  to  be  in  fraud  of  the 
minority  stockholders,  the  court  said: 
"The  rule  allowing  stockholders  of 
a  company  the  option  to  avoid  con- 
tracts or  agreements  made  by  com- 
mon directors,  on  behalf  of  both  com- 
panies, and  which  is  applied  In  proper 
cases  where  the  contract,  finally  bind- 
ing the  company  and  all  its  stock- 
holdera,ls  made  through  the  directors 
alojie,  has  no  application  to  the  action 
of  directors  In  those  statutory  pro- 
ceedings where  the  final  action  is  that 
of  the  stockholders  themselves  act- 
ing, as  they  are  entitled  to  act.  in 
their  Individual  rights  and,  if  they 
choose,  according  to  their  Indlviaual 

91.  U.  S. — ^Vallery  y.  Denver,  etc., 
R.  Co..  236  Fed.  176,  149  CCA  366: 
Hvams  v.  Calumet,  etc.,  Mln.  Co.,  221 
Fed.  529,  137  CCA  239;  Hunnewell  v. 
New  York  Cent.,  etc..  B.  Co.,  196 
Fed.   543. 

Mich. — Turner  v.  Calumet,  etc., 
Min.  Co.,  187  Mich.  238,  168  NW  718. 

N.  Y.— Farmers'  L.  *  T.  Co.  v.  New 
York,  etc.,  R.  Co.,  150  N  T.  410,  44 
NE  1043,  55  AmSR  689,  84  LRA  76. 

Or. — BailUe  v.  Columbia  Gold  Min. 
Co.,  86  Or.  1,  32,  166  P  966,  167  P 
1167. 

Tenn. — Clark  v.  Memphis  St.  R.  Co.. 
123  Tenn.  232,  180  SW  751. 

Wash. — Thels  v.  Spokane  Falls  Gas 
Light  Co.,   49  Wash.  477,  95  P  1074. 

"When  a  corporation  acquires  a 
majority  of  the  stock  of  another  cor- 
poration, it  assumes  the  obligation 
to  manage  the  affairs  of  the  controlled 
corporation  for  the  benefit  of  all  the 
stockholders  and  not  for  its  own  ag- 
grandizement." BallUe  V.  Columbia 
Gold  Mln.  Co.,  supra. 

[a]  Vaymsat  of  iBtsreat  on  bonds. 
— A  corporation  holding  a  majority  of 
the  stock  in  an  Insolvent  corporation, 
and  In  control  thereof,  which  has 
guaranteed  certain  mortgage  bonds 
of  the  corporation,  owes  the  duty  to 
the  minority  stockholders  to  pay  the 
Interest  on  such  bonds  only  as  the 
majority  stockholder,  not  as  guaran- 
tor. Its  only  obligation  in  that  regard 
being  toward  the  holders  of  the 
bonds. .  Cutting  v.  Baltimore,  etc,  R. 
Co.,  36  Misc.  616,  72  NTS  27,  65  App. 
Div.  414,  73  NTS  21. 

93.  Ames  v.  Goldfleld  Merger 
Mines  Co.,  227  Fed.  292,  303;  Jacobus 
V.  American  Mineral  Water  Mach. 
Co.,  88  Misc.  371,  77  NTS  898  [mod 
on  other  grounds  sub  nom.  Jacobus 
V.  Diamond  Soda  Water  Mfg.  Co.,  94 
App.  Div.  366,  88  NTS  302], 


"Where  the  business  and  affairs  of 
a  mining  corporation  are  taken  over 
by  the  agents  and  officers  of  other 
concerns  whose  controlling  share- 
holders also  control  such  mining  cor- 
poration, and  the  business  of  such 
mining  corporation  is  managed  in  the 
Interest  of  such  other  concerns,  and 
the  minority  stockholders  deprived  of 
their  just  rights,  I  think  there  is  a 
liability  in  equity,  and  that  there  la 
no  more  valuable  function  that  a 
court  of  equity  can,  under  such  cir- 
cumstances, perform,  than  to  pro- 
tect such  minority,  and  that  a  court 
of  equity  is  the  only  tribune  to  af- 
ford an  effective  remedy."  Ames  v. 
Goldfleld  Merger  Mines  Co..  supra. 

KembarsUp  In  dUCersat  oorvoxa- 
tions  generally  see  Infra  XIV,  B. , 

93.  See  cases  supra  notes  91,  96. 

94.  George  v.  Central  R.,  etc,  Co., 
101  Ala.  607,  14  8  762;  Memphis,  etc, 
R.  Co.  V.  Woods,  88  Ala.  630,  7  S  108, 
16  AmSR  81,  7   LRA  606. 

as.  Weymouth  v.  Oudin.  66  'Wash. 
816,  105  P  1027. 

90.  Weymouth  ▼.  Oudln.  60  'Wash 
316,  106  P  1027. 

97.  Woodroof  V.  HowM,  8S  CaL 
184.  26  P  111. 

BAtUtoatton  of  aeta  of  aiisctuis 
see  infra  XIV,  B. 

98.  AmmUbnant  of  ehartMF  see  su- 
pra  is   193-195. 

JUcrht  of  minoxlty  ■tocMioMsrs  to 
prevent  oonaolldation  see  infra  XVII. 

99.  U.  S. — Clearwater  v.  Meredith, 
1  WaU.  26.  17  L.  ed.  604. 

N.  J. — Colgate  V.  U.  S.  Leather  Co., 
75  N.  J.  Eq.  229,  72  A  126,  19  AnnCaa 
1282:  Stickle  v.  Liberty  Cycle  Co., 
(Ch.)  32  A  708;  Zabriskie  v.  Hacken- 
sack,  etc.  R.  Co.,  18  N.  J.  Eq.  178.  90 
AmD  617:  Kean  v.  Johnson,  9  N.  J. 
Bq.  401. 

N.  T. — Abbot  V.  American  Hard 
Rubber  Co.,  33  Barb.  678,  11  AbbPr 
204.  20  HowPr  199,  21  HowPr  198._ 

'Vt. — Stevens  ▼.  Rutland.  «tc.,  B. 
Co.,  29  Vt  646. 

Va. — ^Baltimore,  etc,  R.  Co.  v. 
'Wheeling.  13  Gratt  <64  Va.)  40. 

See  Amyot  v.  Dominion  Cotton 
Mills  Co.,  36  Que.  Super.  36  fhold- 
Ing  that  the  change  must  bo  mani- 
festly In  the  Interest  of  all  the  stock- 
holders In  order  that  the  minority 
may  be  bound  by  the  majority).  _, 

1.  Colgate  v.  tJ.  S.  Leather  Co.,  76 
N.  J.  Eq.  229,  72  A  126,  19  AnnCas 
1262 

a. '  story  V.   Jersey  City,  etc,  R 

Co..   16  NT  J.   Bq.   18.   84   AmD  134; 

I  Baltimore,  etc,  R.  Co.  v.  'WheaUog, 
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authorize  a  company  to  change  the  natnre  of  its  bus- 
iness by  a  vote  of  two  thirds  in  interest  of  the  stock- 
holders.' 

[$  1294]  (b)  Diawlntion.  Subject  to  Iimita> 
tions  and  restrictions  discussed  at  length  in  a  later 
section  of  this  article,  it  ordinarily  lies  in  the  power 
of  the  majority  stockholders  to  determine  upon  a  dis- 
solution of  the  corporation  where  the  rights  of  third 
persons  and  creditors  are  not  involved.* 

[i  1295]  (c)  Beorganization.'  As  a  general 
rule,  majority  stockholders  have  no  power  to  involve 
the  minority  in  a  reorganization  of  the  corporation 
without  their  consent,  expressr  or  implied."  But 
where  the  reorganization  has  been  carried  into  effect, 
and  an  annulment  of  the  proceedings  would  result 
in  loss  to  the  majority  stockholders,  equity  will  not 
interfere,  unless  complainant  shows  that  he  has 
suffered  substantial  injury  and  has  not  been  guilty 
of  laches  or  acquiescence.''  ' 

[i  1296]  c.  Agreements.*  An  agreement  by 
present  or  prospective  stockholders  which  has  for 
its  purpose  the  mere  securing  of  corporate  control 
is  not  necessarily  invalid.'  But  the  rule  is  otherwise 
where  the  agreement  provides  for.  a  control  of  the 
corporate  af^irs  directly  in  conflict  with  the  method 
pointed  out  by  statute,^**  or  where  its  purpose  is  to 


shape  the  policy  of  the  corporation  along  lines  which 
will  result  in  the  personal  aggrandizement  of  some 
stockholders  to  the  detriment  or  disadvantage  of 
others,^  ^  or  where  its  purpose  and  effect  are  to  permit 
the  affairs  of  the  corporation  to  be  managed  by  the 
determination  of  persons  other  than  its  stock- 
holders^" or  by  a  minority  of  its  own  stockholders.** 

[i  1297]  d.  OommitteeSi  Stockholders  may  by 
agreement  delegate  power  to  represent  them  to  a  com- 
mittee,^* and  that  much  of  the  work  of  the  commit- 
tee was  left  to  one  or  a  few  of  the  members  thereof 
does  not  show  that  the  things  done  were  unau- 
thorized.*' 

[$1298]  12.  Bight  to  Inf  ormation— a.  In  Oen- 
eraL  The  stockholders  of  a  corporation  have  a  right 
to  be  informed  as  to  the  business  and  affairs  of  the 
company.**  This  right  belongs  to  the  minority  as 
well  as  the  majority  stockholders.*^ 

[i  JL299]  b.  Examination  of  Property.  A  stock- 
holder has  a  right  to  visit  and  inspect  the  corporate 
property.**  \ 

[I  1300]  e.  Inspection  of  Corporate  Books  and 
Becords*'— (1)  Bight  Generally.  A  stockholder 
has  a  right  at  common  law  to  inspect  and  examine  the 
books  and  records  of  the  corporation  at  a  proper  time 
and  place  and  for  a  proper  purpose;'"  ^d  in  many 


IS  Oratt.  (72  Va.)  40. 

3.  Meredith  v.  New  Jersey  Zinc, 
etc,  Co.,  59  N.  J.  Eq.  2S7,  44  A  SS 
[afC  60  N.  J.  Eq.  446,  60  A  1119]. 
See  Fredericks  v.  Pennsylvania  Canal 
Co.,  109  Pa.  50,  2  A  48  (construingr 
a  statute  authorizing  a  corporation  to 
abandon   operations  of  a   public  im- 

firovement  If  "at  least  two  thirds  of 
he  stockholders"  consent  thereto). 

4.  See    Infra    XVIII. 
Vntotlekl  diasolntlon  lir  ■•!•  of  all 

MMta  see°  infra  i  1323. 

8.  Scoxraalcktioa  reaMSlly  see 
Infra  XVI. 

0.  Post  V.  Beacon  Vacuum  Pump, 
etc..  Co.,  84  Fed.  371,  28  CCA  431 
[mod  on  other  grounds  89  Fed.  1, 
32  CCA  151];  Peo.  v.  Ballard,  134 
N.  T.  269,  32  NE  64,  17  LRA  737. 

7.  Post  V.  Beacon  Vacuum  Pump, 
etc.,  Co.,  84  Fed.  371,  28  CCA  431 
[mod  on  other  pounds  89  Fed.  1,  32 
CCA  151]. 

8.  Atrieeiuent  as  to  voUnf  see  In- 
fra {{  1417-1419. 

DMkllnirs  1>«tw««ii  atooUtoMors  gta- 
erally  see  Infra  i  1331.  / 

▼•lUUty  of  »tT»namxtm  aa  oontta- 
TenJsf  public  policy  see  Contracts  S 
349. 

9.  Luthy  V.  Ream,  270  111.  170,  110 
NE  373,  AnnCasl917B  368  [rev  190 
111.  A.  315];  Brlghtman  v.  Bates,  176 
Mass.  106,  66  NE  809;  San  Remo  Cop- 

Bir  Mln.  Co.  V.  Moneuse,  149  App. 
Iv.  26.  133  NTS  509  [rev  132  NTS 
670];  Scruergs  v.  Cotterlll,  67  App. 
Dlv.  583,  73  NTS  882;  "White  v.  Snell, 
36  Utah  434,  100  P  927.  See  Tatpm  v. 
Eglanol  Mln.  Co.,  42  Mont.  476,  113 
P  295  (holdlne  that  a  stock  pool 
formed  by  the  holders  of  the  ma- 
jority of  the  stock  of  a  corporation 
in  financial  dlfflcultlea,  to  raise  money 
by  sale  of  a  portion  of  the  pool  stock 
to  extricate  the  corporation  from  Its 
dlfilcultles.  Is  not  illegal). 

"An  agrreement  which  seeks  to  con- 
trol the  stock  of  a  corporation  for 
purposes  of  management,  lawful  in 
itself.  Is  not  subject  to  any  Inflrmlty, 
but  l8  the  exercise  of  a  legal  right." 
Scnifrm  V.   Cotterlll,   supra. 

»oiaftig  of  atook  of  T»xlo«a  ooir- 
Voratlona  to  anppreaa  oompotttlon  see 
Monopollea  (2r  Cyc  901]. 

10.  Rush  v.  Aunspangh,  179  AIs. 
B42,  60  S  802;  Haldeman  v.  Halde- 
raan,  176  Ky.  636,  197  SW  876;  Des- 
champs  v.  Lioiselle,  50  Mont.  666,  148 
P  335:  Flaherty  v.  Cary,  62  App.  Div. 
116,  70  NTS  951  [aff  174  N.  T.  560 
mem,  67  NE  1082  mem]. 

11.  ScrippB  ▼.  Sweeney,  160  Mtoh. 
148,  ISS  NW  72. 

la.    lAtthz.  ▼.   Ream,   270  TO.   170. 


180,  110  NE  873.  AnnCaal917B  8«S. 

13.  Luthy  v.  Ream,  270  111.  170, 
110  NE  373,  AnnCa8l917B  S6S. 

14.  Roberts  v.  Vonnegut,  (Ind.  A.) 
104  NE  321. 

Beorvaalxatlon  see  Infra  XVI. 

15.  Roberts  v.  Vonne^ut,  (Ind.  A.) 
104  NE  321. 

18.  Weir  v.  Ba]r  State  Oas  Co.,  91 
Fed.  940;  Lyon  v.  American  Screw 
Co.,  16  R.  T.  472,  17  A  61. 

17.  Weir  V.  Bay  State  Gas  Co.,  91 
Fed.  940;  Richmond  v.  Hill,  148  HI.  A. 
179,  180;  Sage  v.  Culver,  71  Hun  (N. 
T.)  42,  24  NTS  614  [aff  147  N.  T.  241. 
41  NE  618];  Lyon  v.  American  Screw 
Co..  16  R.  I.  472,  17  A  61. 

"A  stockholder  owning  but  a  few 
of  the  shares  of  the  corporation's 
capital  stock  Is  no  more  to  be  shut 
out  by  Its  ofllcers  from  knowledge 
and  Information  relating  to  the  con- 
duct of  Its  business,  than  Is  one  hold- 
ing a  majority  of  its  stock.  The 
proposition  that  oRlcers  may  conceal 
or  secrete  information  no  more  fro"i 
tho  minority  than  from  the  majority 
of  the  stockholders  is  so  obviously 
true  that  It  needs  but  to  be  stated 
to  be  admitted  by  every  reasonable 
and  Impartial  mind."  Richmond  v. 
Hill,  supra. 

18.  Hobb?  V.  Tom  Reed  Gold  Mln. 
Co.,  164  Cal.  497,  129  P  781,  43  LRANS 
1112;  Burden  v.  Burden,  3  NTSt  776 
[aff  106  N.  T.  668.  13  NE  936]. 

[a]  Reason  for  role.  —  "Has  a 
stockholder  of  a  .mining  corporation 
the  right  to  visit  and  inspect  the 
mines  of  the  company?  We  think 
there  can  be  no  doubt  that  the  right 
exists.  It  is  settled  that  at  common 
law  a  stockholder  has  the  right  to 
Inspect  the  books  of  the  corporation. 
(2  Cook  on  Corporations,  sec.  511;  4 
Thompson  on  Corporations,  sec.  4406 
et  secj.)  The  reasoning  on  which  this 
rule  is  founded  Is  that  a  stockholder 
has  an  interest  in  the  assets  and  busi- 
ness of  the  corporation  and  that  such 
inspection  may  be  necessary  or  prop- 
er for  the  protection  of  his  Interest 
or  for  his  information  as  to  the  con- 
dition of  fhe  corporation  and  the 
value  of  Tils  interests  therein.  There 
is  not  a  feature  of  this  reasoning 
that  does  not  apply  with  equal  force 
to  the  claim  of  a  right  to  examine 
the  property  of  the  corjwratlon,  es- 
pecially where  it  is  mining  property, 
the  condition  and  value  of  which  is 
so  easily  concealed  or  misrepresented. 
The  books  would  often,  afford  no  in- 
formation of  the  nature  of  the  ore 
bodies  exposed  or  of  the  manner  In 
which    the    work    was  .carried    on." 


Hobbs  v.  Tom  Reed  Gold  Mln.  Co., 
164  Cal.  497,  501,  129  P  781,  43  LRANS 
1112. 

18.    Ozoaa  saferancaai 
Access: 

Of  public  to  boolcs  and  records  sea 
infra  XIV,  A. 

To   books   and    records   of   foreign 
corporation  see  Infra  XIX. 
Inspection  by: 

Directors  see  Infra  XIII,  C. 

Stockholders   of   banking    cori>ora- 

tlon  see  Banks  and  Banking  {  64.' 

Mandamus  to  enforce  rlghx  see  Man-'' 

damus  [26  Cyc  349,  386]. 
Penalties   for   refusal    to   permit   in- 
spection see  infra  XIII.  C. 
Refusal  to  permit  inspection  as  con- 
stituting crime  see  Infra  XIII,  C. 

aOb  U.  S. — Guthrie  v.  Harkness, 
199  U.  S.  148,  26  SCt  4,  60  L.  ed.  130, 
4  AnnCas  438;  Ranger  v.  Champion 
Cotton-Press  Co.,  51  Fed.  61. 

Cal. — Hobbs  V.  Tom  Reed  Gold 
Mln.  Co.,  164  Cal.  497.  129  P  781,  41 
LRANS  1112:  Mushet  v.  Los  Angeles 
Dppt.  of  Public  Service,  35  Cal.  A.  630, 
170  P  653;  Webster  V.  Bartlett  Bat. 
<^>..  35  Cal.  A.  283,  169  P  702. 

Conn. — State  v.  Middlesex  Banklns 
Co.,  87  Conn.  483,  88  A  861. 

Del..^State  v.  United  Brokerage 
Co.,  29  Del.  570,  101  A  438;  State  v. 
jesaup,  etc..  Paper  Co.,  24  Del.  379, 
77  A  16.  30  LRANS  290. 

Ida. — Pflrman  v.  Success  Mln.  Co., 
Ltd.,  30  Ida.  468,  166  P  216. 

111.— Stone  v.  Kellogg,  166  111.  192, 
46  NE  222,  56  AmSR  240;  Heltkamp 
▼.  American  Pigment,  etc.,  Co.,  158 
m.  A.  587;  Mathews  v.  McClaughry, 
83  111.  A.  224;  Stone  v.  Kellogg,  62  HI. 
A.  444  [aff  165  111.  192,  46  NE  222, 
66  AmSR  240], 

La. — State  v.  Bienville  Oil  Worka 
Co.,  28  La.  Ann.  204;  Cockburn  v. 
Union  Bank,  13  La.  Ann.  289;  Hatch 
V.  New  Orleans  City  Bank,  1  Rob. 
470. 

Me. — ^Wlthington  v.  Bradley,  111 
Me.  384,  89  A  201:  White  v.  Manter, 
109  Me.  408,  409,  84  A  890,  42  LRANS 
332  [clt  Cyc]. 

Mass.  —  Klotz  V.  Pan-American 
Match  Co.,  221  Mass.  38,  108  NE  764, 
AnnCasl917D  895. 

Mich.— Eldred  v.  Elliott,  161  Mich. 
262,  126  NW  219;  Woodworth  v.  Old 
Second  Nat.  Bank,  164  Mich.  459,  117 
NW  893,  118  NW  581;  Peo.  v.  Walker 
9  Mich.  328. 

Mo. — Union  Nat.  Bank  v.  Hunt,  76 
Mo.  439;  State  v.  German  Mut.  L.  Ins. 
Co..  169  Mo.  A.  364,  162  SW  618:  State 
V.  Donnell  Mfg.  Co.,  129  Mo.  A.  206, 
107   SW  1112;  SUte 
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jnrisdietiohB  this  rigbt  is  farther  secnred  by  statu- 
tory*' or  constitutional  provisions.**  Such  statutes 
are  salutary.*^  They  are  not  intended  to  abridge 
the  stockholder's  common-law  rights,**  but  rather 
to  enlarge  and  extend  them  by  removing  some  of  the 
common-law  limitations.*''  Some  statutes  of  this 
nature  are  construed  to  apply  to  0very  stock  cor- 
poration, including  those  previously  organized*"  and 


Mo.  A.  401,  105  SW  780;  State  ▼.  St. 
LiOuls    Transit   Co.,    124    Mo.    A.    Ill, 

100  SW  1126:   State  v.  LaugbUn,  63 
Mo.  A.  642. 

N.  J.— Feick  V.  HIU  Bread  Ca.  91 
X.  J.  L.  486.  103  A  813  [aff  104  A  7261; 
Bruningr  v.  Hoboken  Printing,  etc., 
Co..  67  N.  J.  L.  119,  50  A  906;  Stet- 
tauer  v.  New  York,  etc.,  Constr.  Co., 
42  N.  J.  Bq.  46,  6  A  303;  Huylar  v. 
Cragin  Cattle  Co.,  40  N.  J.  Eq.  392,  2 
A  274. 

N.  T. — Tuttle  V.  Iron  Nat.  Bank, 
170  N.  T.  9,  62  NE  761  Caff  67  App. 
Dlv.  627  mem,  73  NYS  1150  memj: 
In  re  Steinway,  169  N.  Y.  250,  63  NB 
1103,  45  LRA  461  [aff  31  App.  Dlv. 
70,  52  NYS  34SJ;  Peo.  v.  Consoli- 
dated Fire  Alarm  Co.,  142  App.  Dlv. 
763,  127  NYS  348;  Peo.  v.  New  York 
L.  Ins.  Co.,  Ill  App.  Dlv.  188,  97  NYS 
465;  Matter  of  Coats,  78  App.  Dlv. 
178,  76  NYS  730;  Matter  of  Wygant, 

101  Misc.    509,  167  NYS   369;  Peo.  v. 
Mott,  1  HowPr  247. 

N.  D. — Schmidt  V.  Andersoff,  29  N. 
D.  262,  160  NW  871. 

Oh. — Qoebel  v.  Herancourt  Brewing 
COj  2  OhS&CP  377,  7  OhNP  2S0. 

Pa. — Rochester  v.  Indiana  County 
Gas  Co.,  246  Pa.  571,  92  A  717;  Hodder 
V.  George  Hogg  Co.,  223  Pa.  196,  72 
A  553;  Kuhbach  v.  Irving  Cut  Glass 
Co.,  220  Pa.  427,  69  A  981,  20  LRANS 
185;  Com.  v.  Phoenix  Iron  iCo.,  105  Pa. 
~111,  51  AmR  184;  Cora.  v.  Philadel- 
phia, etc^  R.  Co.,  3  Pa.  Dlst.  116. 

R.  I. — Lyon  v.  American  Screw  Co., 
16  R.  I.  472,  17  A  61.  .  „     ^ 

Tenn. — Deaderick  v.  Wilson,  8  Baxt. 
J08.  . 

Utah.— Kimball  v.  Dem,  39  Utah 
181,  116  P  28,  35  LRANS  134,  AnnCas 
J913E    166. 

Vt. — Lewis  V.  Bralnerd,  63  Vt.  619. 

Wash.— Bergman  Clay  Mfg.  Co.  y. 
Bergman,  78  Wash.  144,  131  P  486; 
State  V.  Pacific  Brewing,  etc.,  Co.,  21 
Wash.  451,  68  P  584,  47  LRA  208. 

B!ng. — In  re  West  Devon  Great 
Consols  Mine,  27  Ch.  D.  106;  Rer  v. 
Merchant  Tailors'  Co.,-2  B.  &  Ad. 
116.  22  ECL  67,  109  Reprint  1086; 
Blonards  v.  Pattlnson,  Barnes  Notes 
235,  94  Reprint  893;  In  re  Burton, 
etc.,  Co.,  31  L.  J.  Q.  B.  62;  Gery  v. 
Hopkins,  7  Mod.  129,  87  Reprint  1142; 
Rex  v.  Newcastle-upon-Tyne  F.  of 
H.,  Str.  1221,  93  Reprint  1144;  Rex 
V.  Babb,  3  T.  R.  679,  100  Reprint 
748;  Rex  v.  Shelley,  8  T.  R.  141,  10f» 
Reprint  498;  Young  v.  Lynch,  1  W. 
Bl.  27.  96  Reprint  14. 

"The  right  of  inspection  of  the 
books  and  records  of  a  corporation 
at   reasonable   times    and    for    proper 

Surposes  is  a  common-law  privilege 
icldent  to  the  ownership  of  shares  in 
a  corporation."  State  v.  Middlesex 
Banking  Co.,  87  Conn.  483,  484,  88 
A  861. 

"There  can  be  no  question  that 
the  decisive  weight  of  American  au- 
thority recognizes  the  common  law 
right  of  the  shareholder,  for  proper 
purposes  and  under  reasonable  regu- 
lations as  to  place  and  time,  to  in- 
spect the  books  of  the  corporation 
of  which  he  is  a  member."  Guthrie 
V.  Harkness,  199  U.  S.  148,  163,  26 
set  4,  50  L.  ed.  130,  4  AnnCas  433. 

"It  is  well  settled  that.  In  the  ab- 
sence of  any  statutory  provision,  a 
stockholder  in  a  corporation  has  a 
common-law  right.  In  a  proper  case 
and  for  a  proper  purpose,  to  Inspect 
corporate  records  and  documents." 
Woodworth  v.  Old  Second  Nat.  Bank, 
164  Mich.  459,  466,  117  NW  893|  118 
NW  681. 

"The  common  law  right  of  a  stock- 
holder to  Inspect  the  books  of  a  cor- 
poration at  seasonable  times  and  for 


proper  purposes  Is  well  established." 
Klotz  V.  Pan-American  Match  Co.,  221 
Mass.  38,  41,  108  NE  764,  AnnCas 
1917D  895. 

[a]  Seasons  for  ml*. — (1)  "The 
right  of  inspection  rests  upon  the 
proposltloi)  that  those  in  charge  of 
the  corporation  are  merely  the  agents 
of  the  stockholders  who  are  the  real 
owners  of  the  property."  Guthrie  v. 
Harkness,  199  U.  S.  148,  156,  26  SCt 
4,  50  L.  ed.  130,  4  AnnCas  433;  Wight 
V.  Heublein,  111  Md.  649,  657,  75  A 
507.  (2)  "The  right  Is  based  on  the 
stockholder's  Interest  in  the  assets 
and  business  of  the  corporation." 
Klotz  V.  Psfti-Amerlcan  Match  Co.,  221 
Mass.  38,  41,  108  NE  764,  AnnCas 
1917D  895.  (3)  "The  rule  rests  upon 
the  broad  grounds  that  the  business 
of  a  corporation  Is  not  the  business 
only  of  the  officers  of  the  corporation, 
but  Is  the  business  of  the  stockhold- 
ers. ■  In  other  words,  that  the  direc- 
tors are  trustees,  and  that  the 
property  right,  together  with  the 
right  to  examine  and  inspect  the 
same.  Is  in  the  stockholders."  Pflr- 
man  v.  Success  Min.  Co.,  Ltd.,  80  Ida. 
468,   474,  166  P  216. 

31.  Cal. — Johnson  v.  Langdon,  135 
Cal.  624.  67  P  1060,  87  AmSR  166; 
Webster  v.  Bartlett  Est.  Co.,  35  Cal. 
A.   288,  169  P  702. 

Conn. — State  v.  Lake  Torpedo  Boat 
Co.,  90  Conn.  638,  98  A  680,  LRA 
1916F  1033;  State  v.  Middlesex  Bank- 
ing Co..  87   Conn.  488,  88  A  861. 

Ida. — Pflrman  v.  Success  Min.  Co., 
Ltd.,  30  Ida.  468,  166  P  216. 

111. — Venner  v.  Chicago  City  R.  Co., 
246  III.  170,  92  NE  643,  138  AmSR 
229.  20  AnnCas  607  [rev  152  111.  A. 
398];  Coquard  v.  National  Linseed 
Oil  Co..  171  HI.  480,  49  NB  563;  Stone 
V.  Kellogg.  166  111.  192,  46  NE  222, 
56  AmSR  240;  Peo.  v.  Weber,  159  111. 
A  588;  Meysenburg  v,  Peo..  88  111. 
A.  328;  Mathews  v.  McClaughry,  83 
111.  A.  224;  Stone  v.  Kellogg,  62  III. 
A.  444  [aff  165  111.  192,  46  NE  222, 
56  AmSR  240];  Crown  Coal,  etc.,  Co. 
V.  Thomas,   60  111.  A.  234. 

Iowa. — Boardman  v.  Marshalltown 
Grocery  Co.,  105  Iowa  445,  75  NW  343; 
Ellsworth  V.  Dorwart,  96  Iowa  108,  61 
NW  588.  68  AmSR  427. 

Me.— White  V.  Manter.  10»  Me.  408, 
84  A  890.  42  LRANS  332. 

Md.— Wight  V.  Heublein,  111  Md. 
649,  76  A  607;  Weihenmayer  v.  Blt- 
ner,  88  Md.  826,  42  A  246,  45  LRA 
446. 

Mo. — State  ▼.  Sportsman's  Park, 
etc.,  Assoc,  29  Mo.  A.  326. 

N.  Y. — Kennedy  v.  Chicago,  Rock 
Island,  etc.,  R.  Co.,  14  AbbNCas  326. 

Or. — Baillie  v.  Columbia  Gold  Min. 
Co.,  86  Or.   1,   166   P  965.  167   P  1167. 

Utah. — Clawson  v.  Clayton,  33  Utah 
271     93  P  729 

Vt.— Lewis  v.  Bralnerd,  68  Vt  619. 

Wis. — State  v.  Bergen  thai,  72  Wis. 
314,  39  NW  566. 

Eng. — Mutter  v.  E^astem,  etc,  R. 
Co.,  38  Ch.  D.  92. 

And  see  Infra  S  1302. 

OonatitntlonalKy  of  ■tatntea  an- 
tlioTlzlnf  Inspeouon  see  Constitu- 
tional Law   S    664. 

Statutes  applioable  to  stookhoUera 
In  national  bank  see  Banks  and  Bank- 
ing 9  604. 

Btatntas  proridlng'  penaltlaa  for  xa- 
fnsal  of  right  see  infra  XTII,  C. 

22.  State  v.  Whlted,  104  La.  126, 
28  S  922;  State  v.  Jennings  Citizens' 
Bank,  51  La.  Ann.  426,  25  S  318;  State 
V.  New  Orleans  Gas  Light  Co.,  49  La. 
Ann.  1556,  22  S  815;  Legendre  v. 
New  Orleans  Brewing  Assoc,  45  La. 
Ann.  669. 12  S  837,  40  AmSR  243;  Com. 
V.    Philadelphia,    etc.,    R.    Co.,    8    Pa. 


those  not  organized  under  the  general  corporation 
law  of  the  state.*^  Such  a  statute  does  not  apply  to 
a  corporation  not  for  profit,  in  which  there  is  no  stock 
and  no  property  right  of  a  member  is  involved.** 

[$  1301]  (2)  Absolute  or  Qualified  Sight— (a) 
In  Oeneral— aa.  At  Oommon  Law.  The  common- 
law  right  of  inspection  is  a  qualified  and  not  an  abso- 
lute one.*'    It  is  qualified  by  conditions  that  the 

Dlst.   115. 

23.  State  V.  Bergentbal,  72  Wis. 
314,  39  NW  666. 

24.  State  v.  Donnell  Mfg.  Co..  129 
Mo.  A.  206.  107  SW  1112:  State  v. 
Laughlln,  53  Mo.  A.  542;  In  re  Stein- 
way, 159  N.  Y.  250,  53  NE  1103.  45 
LRA  461  [aff  31  App.  Dlv.  70,  62  NYS 
3431;  Peo.  v.  Lake  Shore,  etc.,  R.  Co., 
11  Hun  1  [aff  70  N.  Y.  220];  State  v. 
Pacific  Brewing,  etc.,  Co.,  21  W^ash. 
451,  58  P  584,  47  LRA  208. 

26.  Ala. — Cobb  v.  Lagarde,  129 
Ala.  488,  30  S  326;  Foster  v.  W^hlte, 
86  Ala.  467,  6  S  88. 

Conn. — State  v.  Middlesex  Banking 
Co..  87  Conn.  483,  88  A  861. 

Ida. — Pflrman  v.  Success  Min.  Co.. 
Ltd..  30  Ida.  468,   166  P  216. 

III.— Stone  V.  Kellogg.  166  HL  192, 
46   NE  222,  56  AmSR  240. 

Me. — Knox  v.  Cobum,  117  Me.  409, 
104  A  789;  Withington  v.  Bradley,  111 
Me.  384,  89  A  201:  White  v.  Manter, 
109  Me.  408,  84  A  890,  42  LRANS  332. 

N.  Y. — Peo.  v.  Keesevllle,  etc..  R. 
Co.,  106  App.  Dlv.  349,  94  NYS  656. 

Oh. — Cincinnati  Volksblatt  Co.  v. 
Hoffmelster,  62  Oh.  St.  189,  56  NB 
1033,  18  AmSR  707,  48  LRA  732. 

But   see  infra  I   1302  note  48. 

"The  statute  was  enacted  in  view 
of  the  restrictions  and  limitations 
placed  by  the  common  law  upon  the 
exercise  of  the  right.  ...  It 
was  intended  to  enlarge  and  dls-em- 
barrass  the  exercise  of  the  right, 
rendering  It  consistent  and  coexten- 
sive with  the  stockholder's  right,  as 
a  common  owner  of  the  property, 
books  and  papers  of  the  corporation, 
and  with  the  duties  and  obligations 
of  the  managing  officers,  as  agents 
and    trustees.  .  The    statute 

is  founded  on  the  principle,  that  the 
shareholders  have  a  right  to  be  fully 
Informed  as  to  the  condition  of  the 
corporation,  the  manner  In  which  Its 
affairs  are  conducted,  and  how  the 
capital,  to  which  they  liave  con- 
trlDUted,  is  employed  and  managed." 
Foster  v.  White,  86  Ala.  467.  469,  6 
S  88. 

of   the    state,    as 
a    statute.    Is    in 


[a]     The  poliay 

evidenced    In    sucn 


tavor  of  the  widest  publicity  among 
stockholders  concerning  corporation 
affairs.  Maremont  v-.  Old  Colony  L. 
Ins.  Co.,  189  111.  A.  231. 

Pxotaetlon  of  mtaoxlty  atookhoU- 
ara  aa  pnrpoaa  of  atataiaa  see  infra 
:  1302. 

ae.  Bay  State  Gas  Co.  v.  State,  SO 
Del.  238,  56  A  1114;  Venner  v.  Chi- 
cago City  R.  Co.,  246  111.  170,  92  NB 
643,  138  AmSR  229,  20  AnnCas  607 
[rev  152  111.  A.   398]. 

27.  Bay  State  Gas  Co.  v.  State,  20 
Del.    238.   56   A  1114. 

28.  Ohio  Humane  Soc  v.  Biles,  80 
Oh.   Clr.   Ct.   833. 

29.  Conn. — State  v.  Lake  Torpedo 
Boat*  Co.,  90  Conn.  638.  98  A  680,  LRA 
1916F  1033;  State  v.  Middlesex  Bank- 
ing Co.,  87  Conn.   483,   88   A  861. 

Ida. — Pfirman  v.  Success  Min.  Co., 
Ltd.,   30  Ida.  468,  166  P  216. 

HI.— Stone  V.  Kellogg,  IB6  HI.  192. 
46  NE  222,  56  AmSR  240. 

Mass. — Klotz  V.  Pan-American 
Match  Co.,  221  Mass.  38.  108  NE  764, 
AnnCasl917D  895;  Butler  v.  Martin. 
220  Mass.  224,  107  NB  999;  Vamey  v. 
Baker,  194  Mass.  239,  80  NE  624,  10 
AnnCas  989. 

Minn. — State  v.  Monida.  etc..  Stage 
CO.,  110  Minn.  193,  124  NW  971,  126 
NW  676. 

Mo. — State  V.  Doe  Run  Lead  Co., 
(A.)  178  SW  298:  State  v.  German 
Mut.  L.  Ins.  Co.,  169  Mo.  A.  364.  15J 
SW  618;  State  v.  Lazarus,  127  Mo.  A. 
401,  106  SW  780. 


For  latex  oaaea,  aevalopmenta  and  ohanraa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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examination  mnst  be  asked  for  in  good  faith,'"  for  a 
specific*^  and  honest**  puipose,  and  not  to  g^ratify 
curiosity*'  or  for  speoulative**  or  vexatibus"*  pur- 
poses ;  that  the  purpose  of  the  stockholder  desiring 
to  make  examination  must  be  germane  to  his  interests 
as  a  stockholder;"  that  it  mnst  be  proper  and  law- 
ful in  character*^  and  not  inimical  to  the  interests 
of  the  corporation  itself.*^   Nevertheless  the  courts 

N.  J. — O'Bard  v.  National  Biscuit 
Co.,  «9  N.  J.  L.  198,  64  A  241;  Brun- 
Ing  V.  Hoboken  Printing,  etc.,  Co.,  67 
N.   J.    L.    119,    50   A   906. 

N.  T. — In  re  Stelnway,  169  N.  Y. 
250,  63  N£  1103,  45  LRA  461;  Matter 
of  Coats,  73  App.  Dlv.  178,  76  NTS 
730;  Peo.  v.  Produce  Bzch.  Trust  Co., 
63  App.  rUv.  93,  66  NTS  926:  Peo. 
V.  I<aka  Shore,  etc^R.  Co.,  11  Hun  1 
(app  dtem  70  N.  Y.  220];  Matter  of 
Pierson,  28  Misc.  726,  59  NTS  1003 
[aft  44  App.  Dlv.  216,  80  NTS  671]. 

Pa. — Com.  V.  Philadelphia,  etc.,  R. 
Co.,  3  Pa.  Dlst.  116. 

R.  I. — Lyon  v.  American  Screw  Co., 
16  R.  I.  472,  475.  17  A  61. 

Utah. — Kimball  v.  Dern,  39  Utah 
181,  116  P  28.  35  LRANS  134,  AnnCas 
1913E3  168;  Clawson  v.  Clayton,  33 
Utah  266,  93  P  729. 

Wash. — State  v.  Pacific  Brswlnsr. 
eta.,  Co.,  21  Wash.  461,  S8  P  684,  4^ 
LRA  208. 

Viae. — Rex  v.  Merchant  Tailors'  Co.. 
2  B.  &  Ad.  116,  22  ECL  40,  109  Reprint 
1086. 

"At  common  law  the  stockholder's 
rltrht  to  examine  the  books,  records, 
and  papers  of  the  corporation  is  not 
an  unquallfled  rleht."  State  v.  Doe 
Run  I<ead  Co.,  (Mo.  A.)  178  SW  298, 

fa]  BigbtB  aaA  Anttoa  «f  dlMcton. 
— '^While  on  the  one  hand  It  is  the 
duty  of  the  directors  of  corporations 
to  afford  to  their  stockholders  every 
reasonable  opportunity  to  get  accu- 
rate information  as  to  the  conduct 
and  management  of  the  business  of 
which  they  merely  act  as  trustees,  yet 
on  the  other  hand  It  is  their  duty  to 
protect  the  interests  of  the  stoclchold- 
ers.  The  books  and  papers  in  their 
charge  should  not  be  subject  to  un- 
necessary, unreasonable  or  untimely 
inspection.  The  directors  are  clearly 
entitled  to  have  the  assurance  that 
the  information  sought  is  not  for  the 
purpose  of  injuring  their  business, 
or  of  building  up  a  rival  or  competi- 
tive concern,  or  any  other  improper 
purpose."  State  v.  Jessup,  etc..  Pa- 
per Co.,  23  Del.  397,  402,  72  A  1057. 

30.  Del. — State  v.  United  Broke- 
rage Co..  29  DeL  670,  101  A  433:  State 
V.  Jessup,  etc..  Paper  Co.,  27  Del. 
248,  88  A  449. 

Ida. — ^Pfirman  v.  Success  Min.  Co., 
Ltd..  30  Ida.  468,  166  P  216. 

IIL — Venner  v.  Chicago  City  R.  Co., 
246  IIL  170.  92  NB  648.  138  AmSR 
229.  20  AnnCas  607   [rev  152   111.  A. 

Mass.  —  Kioto  V.  Pan-American 
Match  Co..  221  Mass.  88,  108  NB  764, 
AnnCasl917D  896. 

Mo. — State  v.  Doe  Run  Lead  Co.. 
(A.)    178  SW  298. 

N.  J. — Flesh  V.  HIU  Bread  Co.,  91 
N.  J.  L.  486.  103  A  813  [aff  104  A  725] ; 
In  re  De  Vengoechea.  86  N.  J.  L.  35. 
91  A  314;  Brurilng  v.  Hoboken  Print- 
ing, etc.,  Co.,  67  N.  J.  L.  119,  60  A 
906. 

N.  T. — Peo.  V.  Keeseville,  etc.,  R. 
Co.,  106  App.  Dlv.  349,  94  NTS  666: 
Matter  of  Wygant,  101  Misc.  609,  167 
NTS  369. 

Pa. — Rochester  v.  Indiana  County 
Gas  Co.,  246  Pa.  571.  92  A  717;  Kuh- 
bach  V.  Irving  Cut  Glass  Co.,  220  Pa. 
427,  69  A  981,  20  LRANS  185;  Phoenix 
Iron  Co.  V.  Com..  113  Pa.  663,  6  A 
75;  Schade  v.  Windber  Tel.  Co.,  22  Pa. 
Dlst.   468. 

31.  Bmnlng  v.  Hoboken  Printing, 
etc..  Co.,  67  N.  J.  L.  119,  60  A  906; 
Rochester  v.  Indiana  County  Gas  Co.. 
246  Pa.  571.  92  A  717;  Phcenix  Iron 
Co.  V.  Com..  113  Pa.  663.  6  A  75; 
S«hade  v.  Windber  Tel.  Co.,  22  Pa. 
Dlst  468;  Bank  of  Bombay  v.  Sule- 
man  Somji,  99  L.  T.  Rep.  N.  S.  62. 

[14  C.  J.— 34] 


should  not  refuse  to  enforce  the  common-law  right 
of  a  stockholder  who  seeks  information  for  proper 
and  leg^itimato  purposes.**  The  English  doctrine  is 
that,  ill  the  absence  of  a  statute  or  other  instrument 
conferring  the  right,  a  stockholder  has  no  right  to 
an  inspection  of  the  corporate  books  for  the  purpose 
of  acquiring  a  knowledge  of  facts  upon  which  to 
create  a  dispute,  but  that  there  must  be  a  defined  and 
Windber   Tel.    Co. 


33.     Schade    v. 
22  Pa.  Dlstf'468. 

33.  Mass. — Vamey  v.  Baker,  194 
Mass.  239.  80  NE  624,  10  AnnCas 
989 

Mlch.»— Peo.  V.  Walker,  9  Mich.  328. 

Minn. — State  v.  Monlda,  etc.,  Stage 
Co..  110  Minn.  193,  124  NW  971.  126 
NW  676. 

N.  J. — Brunlng  v.  Hoboken  Print- 
ing, etc.,  Co.,  67  N.  J.  L.  119,  60  A 
906. 

N.  T.— In  re  Steinway,  169  N.  T. 
250,  63  NE  1103,  46  LRA  461  (aff  31 
App.  Dlv.  70.  52  NTS  343,  6  NTAnn 
Cas  68];  Matter  of  Wygant,  101  Misc. 
609.  167  NTS  369. 

Pa. — Rochester  v.  Indiana  County 
Gas  Co.,  246  Pa.  571,  92  A  717;  Phoe- 
nix Iron  Co.  V.  Com.,  113  Fa.  663.  6 
A  76;  Com.  v.  Phoenix  Iron  Co.,  106 
Pa.  Ill,  51  AmR  184;  Schade  v.  Wind- 
ber Tel.  Co.,  22  Pa.  Dlst.  468. 

2*.  Mass.  —  Vamey  v.  Baker,  194 
Mass.  239,  80  NB  624,  10  AnnCas 
989. 

Minn. — State  v.  Monlda,  etc..  Stage 
Co.,  110  Minn.  193,  124  NW  971,  126 
NW  676. 

N.  J. — ^Brunlng  v.  Hoboken  Print- 
ing, etc,  Co..  ?f  N.  J.  L.  119,  60  A 
906. 

N.  T. — In  re  Steinway,  169  N.  T. 
260,  68  NB  1103.  45  LRA  461  [aff  31 
App.  Dlv.  70.  62  NTS  343,  6  NTAnn 
Cas  53];  Peo.  v.  Northern  Pac.  R. 
Co..  60  N.  T.  Super.  466;  Matter  of 
Wygant.  101  Misc.  609,  167  NTS  369. 

Pa. — Rochester  v.  Indiana  County 
Gas  Co.,  246  Pa.  571,  92  A  717;  Phce- 
nix Iron  Co.  V.  Com.,  113  Pa.  563.  6 
A  75;  Com.  v.  Phoenix  Iron  Cq^  105 
Pa.  111.  61  AmR  184;  Schade  v.  Wind- 
ber Tel.  Co.,  22  Pa.  Dlst  468. 

38.  Del. — State  v.  Jessup,  eta,  Pa- 
per Co..  27  Del.  248,  88  A  449. 

Mass. — ^Varney  v.  Baker,  194  Mass. 
239,  80  NB  624,  10  AnnCas  989. 

Minn. — State  v.  Monlda,  etc..  Stage 
Co.,  110  Minn.  93.  124  NW  971,  126 
NW  676. 

N.  J. — In  re  De  Vengoechea,  86  N. 
J«  L.  86,  91  A  314. 

N.  T. — Peo.  V.  Produce  Bxch.  Trust 
Co.,  63  App.  Dlv.  93,  66  NTS  926;  Mat- 
ter of  Wygant.  101  Misc.  609.  167  NTS 
369 

[a]  ■arasBinff  litlffatlon. — Where 
the  motive  of  the  stockholder  is  to 
Involve  the  corporation  in  harassing, 
annoying,  and  vexatious  litigation,  It 
deprives  him  of  his  common-law  right 
of  inspection.  State  v.  Jessup,  etc.. 
Paper  Co.,  ^7  Del.  248,  88  A  449. 

33.  Conn. — State  v.  Middlesex 
Banking  Co.,  87  Conn.  483.  88  A  861. 

Ida. — Pflrman  v.  Success  Min.  Co., 
Ltd..  30  Ida.  488,  166  P  216. 

111. — ^Venner  v.  Chicago  City  R.  Co^ 
246  111.  170,  92  NB  643.  138  AmSR 
229,  20  AnnCas  607  [rev  162  IIL  A. 
3981 

Me.— White  v.  Manter,  109  Me.  408, 
409.  84  A  890,  42  LRANS  832. 

Mo. — State  v.  Doe  Run  Lead  Co., 
(A.)  178  SW  298. 

N.  J.— Felck  V.  Hill  Bread  Co..  91 
N.  J.  L.  486.  103  A  813  [aff  104  A  725]. 

Pa. — .Schondelmeyer  v.  Columbia 
Flreproofing  Co.,  219  Pa.  610,  69  A 
49;  Phoenix  Iron  Co.  v.  Com.,  113  Pa. 
583,  6  A  76;  Philadelphia  liiv.  Co.  v. 
Eldrldpe.  2  Pa.  Dlst.  394. 

37.  State  V.  Middlesex  Banking 
Co..  87  Conn.  488.  88  A  861;  State  v. 
United  Brokerage  Co..  29  Del.  570.  101 
A  433;  State  v.  Jessup,  etc..  Paper 
Co.,  27  Del.  248.  88  A  449;  State  v. 
Doe  Run  Lead  Co.,  (Mo.  A.)  178  SW 
298;  State  v.  German  Mut.  L.  Ins.  Co.. 
169  Mo.  A.  354,  152  SW  618;  Davidson 
V.  Almeda  Mines  Co..  66  Or.  412,  134 
P  782,  48  LRANS  847.  And>see  cases 
infra  this  note. 


[a]     Purposes   held   Improper. —  A 

stockholder  has  not  been  entitled  to 
an  Inspection  for  any  one  of  the  fol- 
lowing purposes:  (1)  To  fish  out  a 
defense.  Birmingham,  etc..  R.  Co.  v. 
White.  1  Q.  B.  282.  41  BCL  641.  118 
Reprint  1139;  Imperial  Gas  Co.  v. 
Clarke.  7  Blng.  95.  20  BCL  51.  181  Re- 
print 36.  And  see  Discovery  {  117.  (2) 
To  examine  all  the  books  of  the  com- 

gany  for  the  preceding  fifty  years, 
ecause  the  petitioner  alleges  that  he 
is  dissatisfied  with  the  management 
of  the  company  and  with  the  ac- 
counts. Rex  V.  Grand  Canal  Co.,  L. 
R.  1  Ir.  337.  (3)  Where  there  is  no 
allegation  of  mismanagement,  but 
merely  an  allegation  that  the  com- 
pany has  recently  paid  no  dividends, 
that  the  shares  have  depreciated  in 
market  value,  that  the  officers  have 
not  distributed  to  the  stockholders 
reports  as  to  the  business  condition 
of  the  corporation,  and  that  the'  pe- 
titioners desire  to  inform  themselves 
so  as  to  confer  with  their  fellow 
stockholders.  Lyon  v.  American 
Screw  Co..  16  R.  1.  472,  17  A  61. 

S8.  Conn. — State  v.  Middlesex 
Banking  Co.,  87  Conn.  488.  88  A  861. 

Del. — State  v.  United  Brokerage  Co., 
29  Del.  670.  101  A  433;  State  v.  Jes- 
sup, etc..  Paper  Co.,  28  Del.  397,  78  A 

Mass.  —  Klota  v.  Pan- American 
Match  Co..  221  Mass.  38,  108  NB  764, 
AnnCasl917D  895. 

Mo. — State  V.  Gerjnan  Mut  L.  Ins. 
Co.,  169  Mo.  A.  354,  162  SW  618. 

N.  T. — Peo.  V.  Keeseville,  etc.,  R. 
Co^lOO  App.  Div.  349,  94  NTS  566. 

wash.  —  State  v.  Guarantee  Mfg. 
Co,  108  Wash.  161,  174  P  459. 

3ft.  Del. — State  v.  Jessup,  etc..  Pa- 
per Co..  24  DeL  379,  77  A  16,  80 
LRANS  290. 

La. — State  v.  Bienville  Oil  Worka 
Co.,  28  La.  Ann.  204. 

Mo. — State  v.  Lazarus,  127  Mo.  A. 
401,  106  SW  780. 

Pa — Neubert  v.  Armstrong  Water 
Co^  211  Pa.  682,  61  A  123. 

Eng.^Walburn  v.  Ingllby,  Coop.  t. 
Brough,  270,  47  Reprint  96,  1  MyL  ft 
K.  61.  7  EngCh  61,  39  Reprint  604: 
Stalnton  v.  Chadwlck.  3  Macn.  &  O. 
675.  49  BngCh  444,  42  Reprint  382. 

[a]  ZUnstratloxui.— (1)  A  proper 
purpose  authorizing  inspection  ex- 
ists where  the  stockholder  wishes  to 
ascertain  the  value  of  his  stock, 
(State  V.  Jessup,  etc..  Paper  Co.,  24 
DeL  379,  77  A  16.  30  LRANS  290),  (2) 
or  tA  acquire  knowledge  to  enable 
him  to  vote  understandingly  at  a 
stockholders'  meeting  (State  v.  Bien- 
bllle  Oil  Works  Co.,  28  La.  Ann.  204). 
(3)  Orders  have  been  made  allowing 
stockholders  to  inspect  the  books  of 
their  corporations  where  the  bill  al- 
leged fraud  on  the  part  of  the  direc- 
tors whereby  the  complaining  stock- 
holder has  been  damnified  (Wal- 
bum  V.  Ingllby,  Coop.  t.  Brough.  270, 
47  Reprint  96,  Myl.  &  K.  61,  7  EngCh 
61.  39  Reprint  604;  Stalnton  v.  Chad- 
wlck, 3  Macn.  &  G.  575,  49  EngCh 
444.  42  Reprint  382)  (4)  and  in  ac- 
tion by  a  stockholder  to  hold  the  di- 
rectors of  a  life  Insurance  company 
personally  responsible  for  large  losses 
alleged  to  have  been  sustained  In 
consequence  of  making  improper  pay- 
ments of  money  upon  policies,  and 
this,  although  plaintiff  appeared  to 
have  but  a  trifling  interest  In  the 
company,  and  although  it  further  ap- 
peared that  he  was  desirous  of  in- 
juring It  and  had  published  preju- 
dicial statements  relating  to  the  mat' 
ters  alleeed  In  his  blU.  Williams  ▼. 
Prince  of  Wales  L.,  etc.,  Ck>.,  23  Bear. 
1888,  63  Reprint  183.  .  r^r\n\0 
Digitized  by  V^OO^  Ic 
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distinct  dispute  already  in  existence  with  reference 
to  which  the  right  of  inspection  is  demanded.*"  This 
does  not  necessarily  mean  that  a  suit  should  have 
been  instituted,  but  it  is  sufficient  if  there  is  An  exist- 
ing dispute  to  be  settled  by  reference  to  the  books.*^ 
This  doctrine  has  not  been  adopted  in  the  United 
States,*'  the  rule  being  that  a  stockholder,  as  such, 
has  a  right  to  inspect  the  books  and  records  of  the 
corporation,  where  his  sole  object  is  to  inform  him- 
self as  to  the  manner  in  which  the  corporate  busi- 
ness is  being  conducted.** 

[$  1302]  bb.  Under  Statutes.  The  courts  are 
not  agreed  as  to  the  absolute  or  qualified  character 
of  a  stockholder's  statutory  right  of  inspection;  and 
it  is  said  that  it  is  impossible  as  yet  to  extract  a  rule 
that  may  be  called  well  settled.**  Some  state  general- 
ly that  the  statutes  make  the  right  absolute-,*''  some 
hold  that  the  right  is  absolute  and  unconditioned 
except  as  to  the  time**  or  except  as  to  the  time  and 
place*^  of  examination;  some  construe  the  statutes 
not  to  extend  the  rights  of  stockholders  beyond  those 
customarily  accorded  to  them  at  common  law;**  and 


40.  In  re  Burton,  eta,  Co.,  81  It.  J. 
Q.  B.  62;  Bank  of  Bombay  v.  Sula- 
man  Somjl,  99  L.  T.  Rep.  N.  S.  62. 

41.  Rex  V.  Merchant  Tailors'  Co., 
2  B.  &  Ad.  HE,  22  ECL  57,  109  Re- 
print 1086. 

[a]  IliB«lllolent  grohnOs.  —  An  In- 
spection will  not  be  granted  on  an 
allegation  of  belief  that  the  com- 
pany's affairs  are  being  conducted 
improperly  and  that  the  officers  were 
unduly  chosen,  and  alleging  misman- 
agement In  some  particulars  not  af- 
fecting petitioners,  nor  then  In  dis- 
pute. Rex  V.  Merchant  Tailors'  Co., 
S  B.  &  Ad.  116,  22  ECL  67,  109  Re- 
print 1086. 

43.  Vlu-ney  v.  Baker,  194  Mass.  219, 
SO  NB  624,  10  AnnCas  989.  And  see 
Foster  V.  White,  86  Ala.  467,  470,  6  B 
88  (where,  although  the  case  was 
decided  under  a  statute,  the  court 
said:  "We  do  not  assent  to  the  nar- 
row limits  to  which  the  jurisdiction 
is  confined  in  Rex  v.  Merchant  Tail- 
ors' Co.,  2  B.  &  Ad.  116,  22  ECL  57, 
109  Reprint  1086;  that  Is,  that  the 
Inspection  must  be  shown  to  be  neces- 
sary In  reference  to  some  speclflc  dls- 
?iUte  or  question  depending,  in  which 
he  parties  have  an  interest.  The 
purpose  may  be  entirely  prospective; 
and  an  examination  would  be  proper 
and  legitimate.  If  the  object  is  to  ob- 
tath  Information  as  to  the  manage- 
ment and  condition  of  the  affairs  of 
the  corporation.  In  order  to  enable 
the  shareholder  to  determine  wheth- 
er any  and  what  steps  are  neoessarjr 
to  establish  or  maintain  his  rights, 
or  in  order  to  enable  him  to  discharge 
his  corporate  duties"). 

43.  Huylar  v.  Cragln  Cattle  Co., 
40  N.  J.  Eq  392.  2  A  274;  Peo.  v.  Lud- 
wlg,  126  App.  Div.  696,  111  NTS  94; 
Hodder  v.  George  Hogg  Co.,  223  Pa. 
198,  72  A  658;  Kuhbach  v.  Irving  Cut 
Glass  Co.,  220  Pa.  427,  69  A  981,  20 
XiRANS  185;  Schade  v.  Windber  Tel. 
Co.,  22  Pa.  Dlst.  468;  State  v.  Pa- 
cific Brewing,  etc.,  Co.,  21  Wash.  451, 
58  P  584,  47  LRA  208.  But  see  Phoe- 
nix Iron  Co.  ▼.  Com.,  113  Fa.  563, 
673,  6  A  76  (where  the  court  stated 
tliat  there  must  be  a  particular  mat- 
ter In  dispute,  bat  also  said:  "The 
question  now  Is,  as  to  the  relator's 
right  to  Inspect  the  books;  he  avers 
that  he  purposes  filing  a  bill  in  equity 
against  the  corporation  and  Its  of- 
ficers, and  that  It  Is  necessary  that 
he  see  the  books  and  papers  in  order 
that  he  may  correctly  state  the  facts 
now  concealed  from  him.  As  we  said 
in  the  former  opinion  of  this  Court, 
upon  learning  the  facts  he  may  aban- 
don his  purpose  for  want  of  matter 
of  complaint.  He  desires  'to  inspect 
and  see  whether  he  can  raise  a  par- 
ticular case  in  his  favor  by  examin- 
ing  the    books.'     .     .     .     Sellers    was 


not  bound  to  accept  the  mere  state- 
ment of  the  board,  whether  under 
oath  or  otherwise,  as  to  the  contents 
of  the  books,  etc.  He  had  a  right  to 
•  reasonable  personal  Inspection  of 
them,  and  with  the  aid  of  a  disinter- 
ested expert  might  make  such  ~ex- 
traots  as  were  reasonably  required 
In  the  preparation  of  the  bill  he  pur- 
posed to  bring"). 

44.  White  v.  Manter,  109  Me.  408, 
84  A  890,  42  LRANS  382  (stating  that 
a  stockholders'  statutory  right  to  In- 
spect Is  absolute  and  unlimited,  but 
also  stating  that  it  is  unnecessary 
for  the  purpose  of  the  particular  case 
to  state  the  precise  limitations  if 
there  are  any). 

45.  Pflrman  r.  Success  Mln.  Co., 
Ltd.,  30  Ida.  468,  474,  166  P  216; 
Powelson  v.  Tennessee  Eastern  Elec- 
tric Co.,  220  Mass.  380,  107  NE  997, 
AnnCasl917A  102;  Peo.  v.  KeeseviUe, 
etc.,  R.  Co..  106  App.  Dlv.  349,  94  NTS 
665:  Peo.  V.  Bowie,  166  NTS  906,  84 
N.  T.  Cr.  271. 

"It  Is  the  decided  weight  of  au- 
thority that  such  statutes  have  not 
only  adopted  the  common-law  rule, 
but  have  extended  the  same,  and  that 
the  statutes  make  the  right  abso- 
lute." Pflrman  v.  Success  Mln.  Co., 
Ltd.,  supra. 

4&  Kimball  v.  Dern,  89  Utah  181, 
11«  P  28,  86  LRANS  184,  AnnCasl913E 
166;  Clawson  v.  Clayton,  33  Utah 
B71,  98  P  729. 

4T.  State  v.  Middlesex  Banking 
Co.,  87  Conn.  483.  88  A  861. 

48.  O'Hara  v.  National  Biscuit  Co., 
69  N.  J.  L.  198,  64  A  241. 

49.  Cobb  V.  Lagarde,  129  Ala.  488, 
30  S  326;  Foster  v.  White,  86  Ala. 
467,  6  S  88;  Purst  v.  Rawlelgh  Medi- 
cal Co.,  282  111.  366,  118  NE  783;  Stone 
V.  Kellogg,  166  111.  192,  46  NE  222, 
56  AmSR  240;  Richmond  v.  Hill,  148 
111.  A.  179;  Meysenburg  v.  Peo.,  88 
III.  A.  328;  State  v.  Doe  Run  Lead  Co., 
(Mo.  A.)  178  SW  298.  See  State  v. 
Guarantee  Mfg.  Co..  103  Wash.  161, 
157,  174  P  469  (where  the  court  said: 
"The  rule  In  this  state  Is  that,  to  the 
extent  of  rights  given  by  statute  or 
the  by-laws  of  a  corporation,  the  right 
of  a  stockholder  to  Inspect  the  books, 
records,  and  documents  of  the  cor- 
poration may  not  be  abridged  or  de- 
nied except  In  protection  of  neces- 
sary trade  secrets  or  to  combat  some 
evil  purpose  alleged  and  proved,  such 
as  the  theft  or  destruction  of  rec- 
cords,  or  similar  improper  purpose"). 
And  see  Laughlln  v.  Chlcairo  R. 
Equipment  Co.,  185  111.  A.  132  fdis- 
cussing  the  rule):  Ellsworth  v.  Dor- 
wart,  96  Iowa  108,  68  NW  688,  58 
AmSR  427  (discussing  but  not  de- 
ciding the  point).  To  same  effect 
Wight  v.  Heubleln,  111  Md.  649,  75 
A    607;    Welhenmayer    v.    Bltner,    88 


some  take  the  view  that  the  statutory  right  is  abso- 
lute, subject  only  to  the  express  limitation  that  it 
shall  be  exercised  at  reasonable  times,  and  the  implied 
limitation  that  it  shall  not  be  exercised  out  of  mere 
idle  curiosity  or  for  some  unlawful  purpose.*'  A 
fewy  statutes  of  limited  application  expres^y  require 
sufiScient  grounds  for  an  order  permitting  inspee- 
tion.'o  Also,  when  enforcement  of  the  right  by  man- 
damus is  sought,  it  must  be  remembered  that  the  g^en- 
eral  rule  obtaining  in  most  jurisdictions  is  that  the 
writ  is  not  issued  as  a  matter  of  right  but  in  the  exer- 
cise of  a  judicial  discretion  which  takes  into  account 
considerations  other  than  the  legal  right  of  relator."'- 
The  lack  of  unanimity  among  the  courts  of  the  sev- 
eral states  in  the  construction  of  similar  statutory 
provisions  has  led  the  legislatures  of  some  states  to 
amend  their  respective  statutes  so  as  to  provide  that 
the  purpose  of  the  inspeotion  should  be  proper.'* 
Under  such  statutes  the  right  of  inspection  is  not 
absolute,'^'  and  may  be  refused  where  information  is 
not  sought  in  good  faith,^  or  is  to  be  used  to  the 
detriment  of  the  corporation.^^  In  most  jurisdictions 

Md.  326,  42  A  246,  45  LRA  446. 

[a]  "BMllair    JMUUmm    of     thla 

court  recognize  a  distinction  between 
the  right  conferred  by  statute  and 
that  existing  at  common  law  (see 
State  V.  Sportsman's  Park,  etc., 
Assoc,  29  Mo.  A.  826;  State  v.  St. 
Louis  R  Cq^  29  Mo.  A.  801:  Stats'V. 
St.  Louis  "Transit  Co.,  124  Ho.  A. 
Ill,  100  SW  1126),  and  reflect  tta* 
view  that  the  statutory  right  is  ab- 
solute and  unqualified^  except  that  It 
is  to  be  exercised  at  reasonable  and 
proper  times."  State  v.  Doe  Run 
Lead  Co.,  (Mo.  A.)  178  SW  298,  100. 

[b]  Tiew  ovittobed After  quot- 
ing the  language  In  Foster  v.  White, 
86  Ala.  467,  8  S  88.  the  court  In  one 
case  said:  "This  language  seems 
somewhat  inharmonious  within  Jt- 
self.  It  would  seem  that.  If  the  cus- 
todian of  the  corporate  records  can- 
not question  or  inquire  into  the  mo- 
tives or  purposes  of  the  stockholder 
in  requesting  the  examination,  that 
the  custodian's  right  to  withhold  the 
privilege  of  examination  is  entirely  at 
an  end  except  as  to  reasonableness  of 
time,  yet  the  court  seems  to  con- 
clude that  there  may  be  motives  and 

Surposes  on  the  part  of  the  stock- 
older  which  would  warrant  the  cus- 
todian In  withholding  the  privilege 
of  examination  aside  from  the  ques- 
tion of  reasonableness  of  time."  State 
V.  Bucklin,  83  Wash.  23,  28,  145  P 
68,  LRA1916D  286. 

50.  In  re  West  Devon  Qreat  Con- 
sols Mine,  27  Ch.  D.  106  (construlne  a 
statute  restricted  to  a  particular 
class  of  corporations).  And  see  Re 
Town  Topics  Co.,  20  Man'.  574,  676 
(holding  that,  to  Justify  an  order 
under  a  statute  providing  that,  on  an 
application  by  not  less  than  one-fifth 
in  value  of  the  stockholders  of  the 
company,  a  Judge  may,  if  he  deems 
it  necessary,  appoint  an  Inspector  to 
investigate  the  affairs  and  manage- 
ment of  the  company,  "it  should  ap- 
pear that  there  is  reason  on  substan- 
tial grounds  to  believe  that  material 
information  regarding  the  affairs  or 
management  of  the  company  Is  be- 
ing concealed  or  withheld  from  share- 
holders whose  interests  entitle  them 
to  the  disclosure"). 

61.    See  Uandamns  [26  Cyo  1447. 

63.  State  ▼.  Monida,  etc..  Stage  Cte., 
110  Minn.  198,  124  NW  971,  IIS  NW 
676. 

63.  State  V.  Monida,  etc,  Stan 
Co.,  110  Minn.  198.  124  NW  971.  Itt 
NW  678. 

64.  State  V.  Monida.  etc..  Stan 
Co.,  110  Minn.  198,  124  NW  »71,  Itt 
NW  676. 

66.  State  V.  Monida,  etc.,  Stan 
Co.,  110  Minn.  198,  124  NW  »71.  ill 
NW  676. 


For  later  oases, OcrelovineBts  and  Ohances  in  the  law  see  cumulative  Annotations,  same  title,  pace  andnot^JH 
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the  motive  of  a  stockholder  is  immaterial  when  be  is 
seeking  to  exercise  a  statutory  right  to  inspect'^  or 
to  take  copies,''  at  least  where  the  motive  or  purpose 
is  not  unlawful."'  His  motive  or  purpose  is  not  a 
proper  subject  of  inquiry  or  investigation  by  the 
custodian  of  the  books'*  or  by  the  court."*  He  need 
not  state  his  reasons,  motives,  or  purposes'^  to  the 
custodian  of  the  books"^  or  to  the  court,*'  nor  is  it 
a  defense  that  he  is  influenced  by  improper  motives 
or  purposes,*^  or  that  the  information  sought  to  be 
obtained  might  be  used  for  harmful  or  improper  pur- 
poses.** If  in  a  particular  jurisdictlbn  the  motive  or 
pii:i^se  of  the  stockholder  i?  a  proper  subject  of 
judicial  inquiry,  it  is  only  so  when  asserted  as  a 
defense."  A  holding  that  the  statutory  right  to 
inspect  is  subject  to  the  common-law  limitation  that 
the  inspection  must  relate  to  the  stockholder's  inter- 


56k  Cal. — Johnson  v.  Ijanrdon,  136 
Cal.  <24.  66  P  1060,  ST  AmSR  166.  , 

IlL — Venner  v.  ChicaEO  City  R.  Co., 
246  ni.  170.  92  NB  643.  1S8  AmSR  229, 
20  AnnCaa  607 ;  Maremont  v.  Old  Col- 
ony L.  Ins.  Co.,  189  111.  A.  231. 

Ky. — Murray  v.  Walker,  156  Ky. 
636.  638,  161  SW  612,  AnnCasl916C 
363   [clt  Cyc]. 

Me. — Wlthlnrton  ▼.  Bradley,  111 
Me.  384,  89  A  201:  White  v.  Manter, 
lOd  Me.  408,  84  A  890,  42  L.RANS  332. 

Ido.^-State  V.  Doe  Run  Lead  Co., 
(A.)  178  SW  298;  State  v.  Laughlin, 
63  Mo.  A.  642;  State  v.  Sportsman's 
Park,  etc.,  Assoa,  29  Mo.  A.  326. 

N.  Y. — In  re  Steinway,  169  N.  T. 
250,  63  NE  1103,  4B  LRA  461;  Peo.  V. 
KeesevlUe,  etc.,  R.  Co.,  106  App.  Div. 
349,  94  NTS  565.  But  see  Peo.  v. 
Cons.  Nat  Bank,  106  App.  Dlv.  409, 
94  NTS  173;  AUhause  v.  Qlroux 
Consol.  Mines  Co.,  66  Misc.  608,  107 
KTS  191  (both  cases  intimating  that 
the  court  might  withhold  an  inspec- 
tion for  an  Illegitimate  purpose,  and 
the  latter  case  deeming  too  broad  the 
statement  in  Peo.  v.  Keeseville,  etc., 
R.  Co.,  supra,  that  the  motives  of 
,    the  stockholder  are  immaterial). 

N.  D. — Schmidt  v.  Anderson,  29  N. 
D.  262,  160  NW  871. 

Oh. — Cincinnati  Volksblatt  Co.  v. 
Hoffmeister,  62  Oh.  St.  189,  66  NB 
1033,  48  AmSR  707,  48  L.RA  732. 

Utah. — Kimball  v.  Dern.  89  Utah 
181,  116  P  28,  35  LRANS  134,  AnnCas 
1913C  166  (reviewing  cases).  See 
Clawson  v.  Clayton,  33  Utah  271,  93 
P  729  (stating  that  the  motives  of 
the  stockholder  are  not  nmterlal  ex- 
cept, perhaps,  defensively). 

Ene.— Davlea  v.  Qas  Lisht,  etc.,  Co., 
[19091  1  Ch.  708  [aff  [1909]  1  Ch. 
848]. 

See  Powelson  v.  Tennessee  Eastern 
Electric  Co.,  220  Mass.  380,  107  HE 
997,  AnnCasl917A  102  (discussing 
but  not  deciding  the  point) ;  Mitchell 
V.  Rubber  Reclaiming  Co..  (N.  J.  Ch.) 
24  A  407,  408  (where  the  court  said 
that  "if  the  charge  upon  which  the 
party  rests  his  case  be  free  from 
odium,  the  general  rule  is  that  he  is 
entitled  to  have  that  right  protected, 
whatever  may  be  his  motive  in  ask- 
ing the  aid  of  the  court  for  that  pur- 
pose," but  Intimated  that  In  some 
cases  a  mischievous  purpose  might 
defeat  the  right). 

"The  statute  does  not  make  the 
purpose  material,  and  we  cannot.  We 
are  now  speaking  of  the  statutory 
right,  and  not  of  any  particular  rem- 
edy. Where  the  right  is  guaranteed 
by  statute,  the  great  weight  of  au- 
thority is  to  the  effect  that  the  mo- 
tive or  purpose  of  seeking  to  exer- 
cise it  is  not  the  proper  subject  of 
Judicial  inquiry."  White  v.  Manter. 
109  Me.  408,  410,  84  A  890,  42  LRANS 
«82. 

[a]  Season  tor  rale.  — "The  re- 
stricted rule  of  inspection  contended 
for  by  appellants,  If  followed,  would 
practically  deprive  the  stockholder  of 
the  beneflts  which  we  think  the  stat- 
'Ute  Is  Intended  to  confer,  because  in 
every  case  where  a  small  stockholder 
would  -demand  permission  to  inspect 


the  books  of  the  corporation  the  offi- 
cers In  charge  could  arbitrarily  re- 
fuse to  permit  him  to  do  so.  And  it 
matters  not  how  laudable  his  motive 
or  purpose  might  be  in  seelcing  to 
make  the  inspection,  nor  how,  vitally 
Important  the  Information  sought 
mieht  be  to  his  interests,  he  would 
be  forced  to  resort  to  the  slow  process 
of  the  law  to  enforce  his  right;  and 
when  he  applied  to  the  court  for  re- 
lief he  would  be  met,  as  the  respond- 
ent in  this  case  was  met,  with  an  an- 
swer containing  allegations  'on  infor- 
mation and  belief  that  his  motive  for 
seeking  an  Inspection  of  the  corpo- 
rate books  is  improper,  and  that  he 
Intends  to  use  the  information  ob- 
tained thereby  to  the  detriment  of 
the  corporation  and  to  the  injury  of 
the  other  stockholders.  Should  the 
trial  court  decide  the  Issues  in  favor 
of  the  corporation,  the  petitioner 
would  then  neCve  to  either  forfeit  his 
right  to  inspect  or  incur  the  expense 
of  an  api>eal.  If,  on  the  other  hand, 
the  judgment  of  the  trial  court 
should  I  be  in  his  favor,  the  corpo- 
ration could  further  delay  the  inspec- 
tion by  appealing  to  the  Supreme 
Court  Should  the  petitioner  Anally 
prevail  after  months,  and  possibly 
years,  of  expensive  and  vexatious 
litigation,  the  information  sought  to 
be  obtained  from  the  books  would,  in 
all  probability;  be  utterly  worthless 
to  him  because  of  the  delay."  Kim- 
ball V.  Dern,  39  Utah  181,  187,  116  P 
28,  36  LRANS  134,  AnnCa8l91SE:  166. 

67.  WIthlngton  v.  Bradley,  111  Me. 
884,  89  A  201.       _        „         ,       ,    ^ 

68.  State  v.  Doe  Run  Lead  Co., 
(Mo.  A.)  178  SW  298:  Schmidt  v.  An- 
derson, 29  N.  D.  262,  160  NW  871. 

59.  Foster  v.  White,  86  Ala.  46T,  6 
S  88;  Cotheal  v.  Brouwer,  6  N.  T.  662; 
Peo.  V.  Paton,  20  AbbNCas  <N.  T.) 
196;  Clawson  v.  Clayton,  33  Utah  266, 
93  P  729. 

60.  Webster  v.  Bartlett  Est  Co., 
35  Cal.  A  283,  169  P  702  (deciding  a 
case  arising  before  the  adoption  of  a 
statutory  amendment  providing  for  a 
denial  of  the  right  of  inspection  on 
a  satisfactory  showing  that  the 
stockholder  Intends  to  use  the  infor- 
mation to  the  injury  of  the  corpora- 
tion); White  V.  Manter,  109  Me.  408, 
84  A  890,  42  LRANS  332;  State  V.  St 
Louis,  etc.,  R.  Co.,  29  Mo.  A.  301; 
Cincinnati  Volksblatt  (3o.  v.  Hoff- 
meister, 62  Oh.  St.  189.  66  NE  1033, 
78  AmSR  707,  48  LRA  732. 

61.  Poster  v.  White.  86  Ala.  467,  6 
S  88;  State  v.  Middlesex  Banking  Co., 
87  Conn.  483.  88  A  861;  Venner  v.  <3hl- 
caKO  City  R.  Co.,  246  111.  170.  92  NE 
643.  138  AmSR  229,  20  AnnC^s  607; 
Maremont  v.  Old  Colony  L.  Ins.  Co., 
189  111.  A  231. 

"The  shareholder  is,  not  required 
to  show  any  reason  or  occasion  ren- 
dering an  examination  opportune 
and  proper,  or  a  definite  or  legitimate 
purpose."  Foster  v.  White,  86  Ala. 
467.  6  S  88. 

69.  State  v.  Bienville  Oil  Works 
Co.,  28  La.  Ann.  204;  Mutter  v.  East- 
ern, etc,  R.  Co.,  38  Ch.  D.  92.  Com- 
pare Rex  V.   Wilts,,  etc,,   Clanal  Nav. 


ests  as  a  stockholder*^  is  not  in  accord  with  the  role 
obtaining  in  other  jurisdictions.**  The  fact  that  the 
stockholder  seeking  an  inspection  is  a  stockbroker 
and  desires  information  from  the  books  and  records 
for  <the  purpose  of  more  effectually  carrying  on  his 
private  business,  rather  than  aiding  the  interests 
of  the  corporation  or  his  own  interests  as  a  stock- 
holder, does  not  disclose  an  improper,  vexatious,  or 
unlawful  purpose  calling  for  judicial  protection 
against  the  exercise  of  the  statutory  right.*'  Where 
t^e  right  to  inspect  the  books  is  an  absolute  right 
under  a  statute,  the  stockholder  will  not  be  enjoined 
from  imparting  to  others  the  information  thus 
obtained.'"' 

[i  1303]  ce.  Under  Oonstitntional  Provisioos. 
The  right  to  inspect  under  some  constitutional  pro- 
visions is  not  absolute;'^  an  examination  is  properly 

Co.,  3  A.  ft  E.  477.  482,  30  ECL  228. 
Ill  Reprint  496  (where--the  court,  per 
Denman,  C.  J.,  said:  "Where  the  ap- 
plications to  inspect  these  documents 
may  occasion  Inconvenience,  it  *s  rea- 
sonable that  the  parties  upon  whom 
such  demands  are  made,  should  be  in- 
formed,  bona  fide,  of  the  object  of  the 
request"). 

63.  Johnson  v.  Langdon,  135  C!al. 
624,  67  P  1050.  87  AmSR  166;  State  v. 
Laughlin,  63  Mo.  A.  642;  State  v. 
Sportsman's  Park,  etc.,  Assoc  29  Mo. 
a;  326;  Cincinnati  Volksblatt  Co.  v. 
Hoffmeister,  62  Oh.  St.  189,  66  NE 
1033,  78  AmSR  707,  48  LRA  732. 

64.  Johnson  v.-  Langdon,  135  Cal. 
624,  67  P  1060,  87  AmSR  16«;  Vbnner 
v.  Chicago  City  R.  Co.,  246  111.  170, 
92  NE  643,  188  AmSR  229,  20  AnnCas 
607;  Maremont  v.  Old  Colony  L."  Ins. 
Co.,  189  111.  A.  281;  Baumrucker  v. 
Jones,  172  111.  A.  188. 

a]  Beason  for  rule. — "It  Is  no  de- 
fense under  a  statute  granting  the 
absolute  right  to  inspection  to  allege 
improper  puri>oses  or  that  the  peti- 
tioner desires  the  Information  for  the 
purpose  of  injuring  the  business  of 
the  corporation.  A  clear  legal  right 
given  by  a  statute  cannot  bb  defeated 
by  showing  an  improper  motive.  If 
this  were  so,  the  stockholder  would 
be  driven  from  a  certain  definite  right 
given  him  by  the  statute,  to  the  realm 
of  uncertainty  and  speculation."  Ven- 
ner V.  Chicago  City  R.  Co.,  246  111. 
170,  174,  92  ^  643,  138  AmSR  229,  20 
AnnCas  607  [quot  Maremont  v.  Old 
Colony  L.  Ins.  Co.,  189  111.  A.  231]. 

es.  state  v.  Middlesex  Banking 
Co.,  87  Conn.  483,  88  A  861:  Purst  V. 
Rawleigh  Medical  Co.,  282  III.  366, 118 
NR  763;  Peo.  v.  Pacific  Mail  SS.  (3o., 
60  Barb.  (N.  T.)  280. 

ee.  Foster  v.  White,  86  Ala.  467, 
6  8  88 

VreinunntlOBa  a&d  Inwdsli  «t  proof 
see  InfraT  1317. 

87.  O'Hara  v.  National  Bieeult  Co., 
69  N.  J.  L.  198,  64  A  241. 

[a]  The  gronnd  for  th\a  decision  is 
that  the  term  "stockholder,"  as  used 
in  the  statute,  "not  only  defines  the 
class  upon  which  the  right  is  con- 
ferred, but  also  indicates  the  capacity 
In  which  the  right  is  to  be  enjoyed, 
namely,  that  it  must  be  with  respect 
to  the  relator's  interests  as  a  stock- 
holder, or  be  germane  to  his  status  as 
such."  O'Hara  v.  National  Biscuit 
Co.,  69  N.  J.  L.  198,  200,  64  A  241. 

68.  White  V.  Hanter.  109  Me.  408, 
84  A  890,  42  LRANS  382. 

69.  State  V.  Middlesex  Banking  CX>., 
87  Conn.  483,  88  A  861;  Knox  v.  Co- 
burn,  117  Me.  409,  104  A  789;  Lawshe 
V.  Royal  Baking  Powder  Co.,  64  Misc. 
220,  104  NTS  361. 

70.  Rodger  Ballast  Car  Co.,  v.  Per- 
rin,  88  111.  A.  323. 

71.  Legendre  v.  New  Orleans 
Brewing  Assoc,  46  La.  Ann.  669,  12 
S  837,  40  AmSR  248;  Com.  v.  Empire 
Pass.  R.  Co.,  134  Pa.  287,  19  A  629. 

ta]     Tina  an  inspection  has  been 
dented  where  the  purpose  was  to  en- 
able the  petitioner   to   file   a   bill   In 
equity  to  set  aside  a  lease  made  by  the  . 
corporation  to  another  corporation,  ^ 
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refused  when  cnriosity  is  the  motive,'*  or  when 
the  object  is  manifestly  in  opposition  to  the  interests 
of  the  company.'* 

[$  1304]  (b)  Insufacient  Gronnda  for  Denial  of 
Bight.'*  The  right  of  a  stockholder  to  make  a  per- 
sonal inspection  of  the  books  and  records  of  the  cor- 
poration with  the  aid  of  agents  and  expert  accoun- 
tants of  his  own  selection  is  not  to  be  denied  or 
'  taken  away  by  the  substitution  of  some  other  method 
of  informing  him  of  the  matters  which  he  desires 
to  learn."  It  is  no  answer  to  the  stockholder's 
demand  for  pei^nission  to  exercise  either  the  common- 
law  or  a  statutory  right  of  inspection  that  the  cor- 
poration is  willing  to  purchase  his  shares."  A  statu- 
tory right  of  inspection  cannot  properly  be  denied 
upon  the  ground  that  the  stockholder  seeking  the 
inspection  is  a  business  rival  of  the  corporation  ^nd 
desires  an  examination  of  its  books,  documents,  and 
records  for  the  purpose  of  obtaining  information  to 
be  used  by  him  in  the  conduct  of  his  business  to  the 
injury  and  loss  of  the  corporation,"  or  that  he  is  a 
stockholder  in  a  rival  concern,'^  or  that  he  is  on 
tmfriendly  terjns  with  the  ofiBcers  of  the  company'" 
or  that  he  is  suspicious  that  the  corporate  af^irs  are 
not  being  properly  managed,*"  or  that  an  inspection 
would  cause  inconvenience  to  the  corporation.*^ 
Indeed  the  mere  fact  that  the  stockholder  seeking 
inspection  is  also  a  stockholder  in  a  rival  or  compet- 
ing corporation  is  not  ground  for  denying'  his  com- 
mon-law right  of  inspection.*^  Neither  is  his  com- 
mon-law right  affected  by  the  fact  that  he  manufac- 
tures articles  similar  to  those  manufactured  by  the 
corporation.**  The  fact  that  a  stockholder  fur- 
nished a  trade  jounjial  copies  of  moving  papers  in  a 
proceeding  to  compel  the  corporation  to  allow  him  to, 
inspect  its  books  does  not  affect  his  rights,  as  a  stock- 
holder, to  an  inspection.** 

[$  1305]    (c)  Oorporation  Insolvent  or  in  Lia^iicla- 

all  Its  property  and  franchises  for  a 
long  term,  and  the  petitioner  desired 
to  obtain  a  list  of  the  stockholders,  so 
that  ho  might  confer  with  his  fellow- 
stockholders  in  order  that  they  might 
Join  him  In  the  litigation  and  share 
expenses  with  him;  but  the  petition 
did  not  allege  that  any-wrong  or  in- 
Jury  had  been  inflicted  upoib'the  pe- 
titioner or  his  fellow-stockholders 
through  the  making  of  the  lease,  the 
court  taking  the  view  that  the  pur- 
pose was  not  a  reasonable  and  proper 
one.  Com.  v.  Umpire  Pass.  R.  Co.,  184 
Pa.   237.   19  A  629. 

72.  Legendre  v.  New  Orleans 
Brewing  Assoc,  46  La.  Ann.  869,  12  S 
837,  10  AmSR  243. 

73.  Logendre  v.  New  Orleans 
Brewing  Assoc,  46  I^a.  Ann.  669.  12  S 
837,  40  AmSR  243. 

74^    aiotlTe  see  supra  H  1301-1302. 

75.  Purst.v.  Rawleigh  Medical  Co., 
282  111.  366,  118  NB  763;  Felck  v.  Hill 
Bread  Co.,  91  N.  J.  U  486,  103  A  813 
faff  104  A  726];  Kuhbaoh  v.  Irving 
Cut  Glass  Co.,  220  Pa.  427,  69  A  981, 
20  LiRANS  186;  Schade  v.  Wlndber 
Tel.  Co.,  22  Pa.  Diet.  468. 

[a]  ZUnstzatlona. — (1)  A  stock- 
holder's right  of  inspection  Is  not  de- 
feated by  the  fact  that  the  company 
furnishes  annual  or  other  reports  to 
the  stockholder.  Furst  v.  Rawleigh 
Medical  Co.,  282  III.  366,  118  NE  763; 
Felck  v.  Hill  Bread  Co.,  91  N.  J.  U 
486.  103  A  813  [all  104  A  726].  (2) 
Neither  is  it  an  excuse  for  refusing 
inspection  that  the  company  will  fur- 
nish the  stockholder  with  extracts  or 
copies  from  its  books  (Kuhbach  v. 
Irving  Cut  Glass  Co.,  220  Pa.  427.  69 
A  981,  20  LRANS  186),  (3)  or  that  the 
company  will  agree  to  have  them  in- 
spected by  an  expert  selected  by  the 
corporation  and  the  stockholder 
(Kuhbach    ▼.    Irving    Cut    Glass    Co., 


supra). 
76.     State  V. 


29  Mo.  A  301;  Kuhbach  v.  Irving  Cut 
Glass  Co.,  220  Pa.  427,  69  A  981,  20 
LRANS  185. 

77.  Welnhenmayer  v.  Bltner,  88 
Md.  325,  42  A  246.  46  LRA  446; 
Schmidt  V.  Anderson,  2$  N.  D.  262, 
150  NW  871. 

78.  Cobb  V.  Lagarde,  129  Ala.  488, 

30  S  326;  Johnson  v.  I,angdon,  135 
Cal.  624,  67  P  1050,  87  AmSR  166: 
Furst  V.  Rawleigh  Medical  Co..  282 
111.  366,  118  NE  763. 

79.  Cobb  V.  Lagarde,  129  Ala.  488, 
30  S  326;  Furst  v.  Rawleigh  Medical 
CO.,  282  III.  36S,  118  NB  763;  Meysen- 
burg  V.  Peo.,  88  111.  A  328;  Ellsworth 
V.  Dorwart,  96  Iowa  108,  63  NW  688, 
58  AmSR  427. 

80.  Stone  V.  Kellogg,  62  III.  A.  444; 
[afr  166  111.  192,  46  NB  222,  6<  AmSR 
240]. 

81.  State  V.  St.  liouis,  etc,  R.  Co., 
29  Mo.  A.  301:  Matter  of  Reiss,  30 
Misc.  234,  62  NTS  145. 

Tim*  and  plaos  of  •samlsatloa  see 
infra  S  1310. 

Sa.  state  V.  Lazarus,  127  Mo.  A. 
401,  106  SW  780;  Hodder  v.  George 
Hogg  Co.,  223  Pa.  196,  72  A  663;  Kuh- 
bach v.  Irving  Cut  Glass  Co.,  220  Pa. 
427,  69  A  981,  20  LRANS  186. 

[a]  Katuioa  f or  mle. —  "In  view  of 
the  well-known  fact  that  men  are 
often  shareholders  in  different  com- 
panies, and  even  officers  of  dlSerent 
companies,  manifestly  it  cannot  be 
held  good  ground  for  refusing  inspec- 
tion of  the  records  of  a  particular 
corporation,  that  the  person  who  re- 
(luests  the  privilege  is  a  shareholder 
and  officer  in  another  company,  even 
if  the  other  be  a  competitor  in  busi- 
ness. A  man  may  hold  stock  In  dif- 
ferent banks  or  railroads  or  manufac- 
turing companies  which  compete  with 


tion.  Where  the  corporation  is  insolvent  and  in  the 
hands  of  a  receiver,  the  question  whether  or  not  an 
inspection  of  its  books  shall  be  accorded  to  its  stock- 
holders is  one  resting  in  the  discretion  of  the  court, 
unhampered  by  any  decisions  touching  such  right 
of  inspection  while  the  corporation  was  still  a  going 
concern  in  the  hands  of  its  ofBeers  and  directors." 
Ordinarily  such  discretion  should  be  exercised  by  the 
court  most  liberally  toward  every  individual  stock- 
holder who  shows  some  reason  other  than  mere  idle 
curiosity  which  induces  him  to  ask  for  the  inspec- 
tion.** The  courf  will  grant  an  inspection  to  a  stock- 
holder who  in  good  faith  asks  therefor  to  enable 
him  to  determine  whether  or  not  a  proposed  plan  of 
reorganization  is  desirable,  with  proper  r^ulations 
as  to  time  and  circumstances,  so  as  not  to  interfere 
with  the  exercise  of  the  receiver's  duties  or  the 
inspection  of  other  stockholders;*'  and  it  is  not  a 
suf&cient  answer  that  the  proposed  plan  meets  with 
the  approval  of  the  majority  of  the  stockholders,  who 
have  not  received  such  information  as  it  asked  for,** 
or  that  it  is  commended  by  the  receiver  and  promises 
to  Eiflford  means  for  an  early  liquidation  of  the  debts 
of  the  company.*"'  But  an  inspection  will  not  be 
granted  to  a  person  who  purchased  stock  in  the  cor- 
poration, for  mere  speculative  purposes,  after  the 
appointment  of  a  receiver.""  Where  the  accounts  of 
a  company  being  wound  up  are  very  numerous,  the 
court  may  allow  one  inspection  by  stockholders," 
with  an  injunction,  if  necessary,  against  disclosure 
of  the  information  so  acquired;"^  but  it  will  not 
grant  an  inspection  as  a  substitute  for  arbitration 
proceedings  provided  for  by  statute.'*  The  fact  that 
a  petition  for  winding  up  has  been  presented  is  not 
a  sufficient  ground  for  ordering  inspection  of  the 
books  of  the  company."*  Neither  is  it  sufficient 
ground  for  denying  insjteotion;"'  where  there  are 
sufficient  grounc^  independently  of  the  petition,  the  i 

each  other  and  are  rivals,  and  still  be 
as  much  entitled  as  any  stockholder 
to  examine  the  books  of  either  com- 

gany.  His  right  does  not  turn  on  th« 
uslness  rivalry  of  the  companies 
with  which  he  is  associated,  but  on 
his  purpose  in  seeking  an  Inspection 
and  whether,  if  he  relies  on  the  com- 
mon law  and  not  an  Imperative  stat- 
ute, his  purimse  commends  itself  to  a 
court  as  reasonable  and  just."  State 
V.   Lazarus,  127   Mo.  A.   401.  409,  lOS 


St.  Louis,  etc.,  R.  Co., 


SW780. 

83.  Peo.  v.  Ludwlg,  126  App.  Div. 
696,  111  NTS  94  (where  counsel  ex- 
pressly disclaimed  any  desire  to  ob- 
tain names  of  customers). 

84.  Peo.  V.  Ludwlg,  126  App.  Div. 
696,  111  NTS  »4. 

85.  Chable  v.  NIcaragrua  Canal 
Constr.  Co.,  69  Fed.  846. 

86.  Chable  v.  Nicaragua  Canal 
Constr.  Co.,  69  Fed.  846.  And  see 
Peo.  v.  Cataract  Bank,  6  Misc  14,  25 
NTS  129  (where  the  court,  in  grant- 
ing an  order  directing  the  receiver 
to  permit  an  inspection,  said  that 
there  was  no  apparent  reason  why  the 
Information  sought  should  be  with- 
held). 

87.  Chable  v.  Nicaragua  C^anal 
Constr.  Co.,  69  Fed.  846. 

88.  Chable  v.  Nicaragua  Canal 
Constr.  Co.,  69  Fed.  846. 

8d.  Chable  v.  Nicaragua  Canal 
Constr.  Co.,  69  Fed.  846. 

90.  Chable  v.  Nicaragua  Cana^ 
Constr.  Co.,  69  Fed.  846. 

91.  In  re  Birmingham  Banking  Co., 
Ltd.,  36  L.  J.  Ch.  160. 

98.  In  re  Birmingham  Banking  Co., 
Ltd.,  86  L.  J.  Ch.  ISO. 

ta.  In  re  Glamorganshire  Banking 
Co.,  28  Ch.  D.  620. 

94.  In  re  West  Devon  Great  Con- 
sols Mine,  27  Ch.  D.  106. 

95.  In  re  West  Devon  Oreat  Cod- 


For  later  cases,  devalopxneata  and  duuMT**  In  the  law  pta  cumulative  Annotations,  same,  title,  page  and  note  number. 
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court  may  order  the  petition  to  stand  over  in  order 
to  ascertain  the  condition  of  the  company.*" 

[^  1306]  (3)  By-laws  Affecting  Right.  In  the 
absence  of  a  statute  covering  the  same  ground,  a 
by-law  providing  that  each  stockholder  shall  have 
a  right  to  inspect  the  books  and  records  of  the  com- 
pany at  any  time  during  regular  business  hours  has 
all  the  force  and  effect  of  a  statute  containing  such 
a  provision,'^  and  is  subject  to  the  same  construc- 
tion." A  corporation  may  make  reasonable  regula- 
tions as  to  the  time  and  manner  of  the  inspection  of 
its  books  by  stockholders.**  But  it  cannot  make  a 
by-law  which  denies  or  unreasonably  restricts  the 


right.^  By-laWs  will  be  construed  in  favor  of,  rather   ,  a  statute  authorizing  an  inspection  of  all  the  books 


than  against,  the  right.* 

[$  1307]  (4)  Effect  of-Oonrt  Bnles  on  Bight. 
Court  rules  relating  to  an  examination  of  books  and 
records  before  trial  apply  to  pending  litigation  where 
discovery  is  sought  by  one  of  the  parties  against  the 
opposite  party,  and  are  not  intended  to  affect  the 
eonunon-law  right  to  an  inspection  of  corporate 
records  in  other  cases.' 

[$  1308]  (5)  Books  and  Becords  Subject  to 
Inspection.  At  common  law  the  right  of  inspection 
covers  all  the  books  and  records  of  the  corptoration,* 
including  contracts  made  by  the  company ;°  and  in 
some  jurisdictions  the  statutory  right  is  equally 
inclusive,*  while  in  others  it  is  limited  to  the  books 
and  records  which  dis(;lose  stock  ownership,'  or  to 
the  records,  stock,  and  transfer  books,"  or  to  the 
books  containing  the  stock  subscriptions  and 
aeeonnts.'  A  charter  or  statutory  provision  for 
inspection  of  a  certain  book  or  books  imposes  on  the 


corporation,  not  only  the  duty  of  keeping  such  books 
open  for  inspection  at  all  reasonable  times,^"  but 
also  the  duty  of  keeping  them  in  such  form  that  they 
may  be  examined  and  the  required  information  ascer- 
tained therefrom.^'  The  corporation  cannot  nullify 
the  right  of  inspebtion  so  conferred  by  its  failure 
to  keep  such  a  book,  and  in  case  it  attempts  to  do  so 
the  stockholder  will  be  entitled  to  inspect  any  other 
books  or  papers  of  the  corporation  which  contain 
information  similar  to  that  which  the  statute  or 
charter  gives  him  a  right  to  know.**  Some  by-laws 
authorizing  inspection  have  been  construed  not  to 
apply  to  all  the  books  of  the  company;*"  but  under 


of  the  company  under  such  regulations  as  may  be 
prescribed  by  the  by-laws,  the  board  of  directors  is 
not  authorized  to  determine  by  resolution  what  book 
or  books  shall  be  open  to  inspection.** 

Books  of  other  corporations.  A  stockholder  is  not 
entitled  to  inspect  the'  books  and  papers  of  other 
corporations  not  shown  to  be  in  the  possession  of 
the  corporation  of  which  he  was  a  stockholder.*" 
However,  the  stockholders  of  one  company  have  a 
right  to  inspect  the  books  and  records  of  subsidiary 
companies  where  the  latter  are  so  organized  and 
controlled,  and  their  affairs  so  conducted)  as  to  make 
them  adjuncts  or  instrument^ities  of  the  former 
company.*" 

[i  1309]  (6)  Persons  Entitled  to  Inspection. 
A  stockholder's  right*'  to  inspect  corporate  books 
and  records  is  of  course  confined  to  stockholders*" 
and  the  personal  representatives  of  deceased  stock- 
holders.**  The  person  claiming  the  right  must  be  a 


sols  Hlna,  27  Ch.  D.  IOC. 

96.  In  re  West  Devon  Great  Con- 
sols Mine,  27  Ch.  D.  106. 

97.  State  V.  Bucklln,  S3  Wash.  23, 

145  P  68,  LRA191BD  286:  Wy3Jnlng 
Coal  Min.  Co.  v.  State,  16  Wyo.  97,  87 
P   337,   984,  123  AmSR  1014. 

98.  State  v.  Bucklln,  83  Wash.  23, 

146  P  58,  L,RA1916D  285:  Wyoming 
Coal  Mln.  Co.  v.  'State,  IB  Wyo.  97,  87 
P  337,  984,  123  AmSR  1014. 

99.  Cockburn  v.  Union  Bank,  IS 
La.  Ann.  289;  Klotz  v.  Pan-American 
Match  Co.,  221  Masa  38,  108  NE  764, 
AnnCaBl917D  895;  State  v.  Sterns 
Tire,  etc..  Co.,  (Mo.  A.)  202  SW  459; 
State  v.  liaughlln,  63  Mo.  A.  642. 

By-lsw  proviaing'  wlwt  books  may 
be  tnapaoted  see  Infra  9  1308. 

1.  State  V.  Jessup,  etc.,  Paper  Co.,  23 
Del.  397,  72  A  1057;  Klota  v.  Pan- 
American  Match  Co.,  221  Mass.~  38, 
108  NB  764,  AnnCasl917D  985;  State 
▼.  Ldtu^hlln,  63  Mo.  A.  642;  State  v. 
JenninKs  Citizens'  Bank,  61  La.  Ann. 
426,  26  S  318.  But  see  Ranker  v. 
Champion  Cotton-Press  Co.,  61  Fed. 
€1    (dictum  to  the  contrary). 

8.  State  V.  St.  Louis,  etc.,  R.  Co.. 
29  Mo.  ^A.  301 ;  Hodgens  v.  United 
Copper  Co.,  (N.  J.)   67  A  766. 

[a]  Tims  in  a  state  where  the 
rieht  of  inspection  is  guaranteed  by 
statute,  a  by-law  providlngr  for  the 
closing  of  the  transfer  books  thirty 
days  before  an  election  was  not  sub- 
ject to  the  construction  that  it  au- 
thorized the  closing  of  them  against 
inspection  by  a  person  authorized 
thereto,  but  only  as  limiting  the  time 
for  transfers  of  shares,  since  a  con- 
trary interpretation  would  make  the 
by-law  Invalid.  State  v.  St  Louis, 
etc.,  R.  Co.,  29  Mo.  A.  301. 

S.  Woodworth  V.  Old  Second  Nat. 
Bank,  164  Mich.  459.  117  NW  893,  118 
NMTSSl. 

4.  Lewis  V.  Bralnerd,  53  Vt  619: 
State  V.  Paciflc  Brewing,  etc,  Co.,  21 
Wash.  461,  68  P  684,  47  LRA  208. 

8b  Stone  V.  Kellogg,  165  III.  198, 
46  NE  222,  56  AmSR  240. 

8.  Welhenmayer  v.  Bltner,  88  Md. 
326,  4S-A  245.  46  LRA  446:  Kimball  V. 
Cem.  39  Utah  181,  116  P  28,  35  LR 
ANS  134,  AnnCasl913B  166.  See 
State  T.  Silver  Klnr  ConsoL  Uin.  Ca, 


37  Utah  62,  106  P  520  (holding  that 
the  lower  court  erred  in  limiting  the 
right  of  inspection  so  as  to  prevent 
a  disclosure  of  the  names  of  stock- 
holders). 

[a]  Btook  rssisters  and  stock 
transfer  books  are  not  "books  of  ac- 
count" of  the  corporation,  but  are  a 
part  of  "the  records  of  the  coriiora- 
tlon,"  within  the  meaning  of  a  stat- 
ute conferring  the  right  of  inspec- 
tion. Maremont  v.  Old  Colony  L. 
Ins.  Co.,  189  IlL  A.  231. 

7.  State  V.  Middlesex  Banking  Co., 
87  Conn.  483,  88  A  861;  Burning  v. 
Hoboken  Printing,  etc.,  Co.,  67  N.  J. 
L  119.  60  A  906:  In  re  Stelnway,  159 
N.  T.  260,  63  NE  1103.  45  LRA  461 
[aft  31  App.  Dlv.  70,  62  NYS  3431; 
Althsuse  V.  Giroux,  66  Misc.  608,  107 
NYS  191;  State  v.  Ouarantee  Mfg. 
Co.,  103  Wash.  161,  174  P  469. 

8;  Powelson  v.  Tennessee  Bastern 
Electric  Co..  220  Mass.  380,  107  NE 
997.  AnnCasl917A  162. 

9.  State  V.  Bergenthal,  72  Wis. 
314,  39  NW  666. 

[a]  Ovnaral  aooonnts^— The  right 
of  inspection  under  such  a  statute  Is 
not  limited  to  the  boolts  containing 
the  stock  accounts,  but  extends  to 
those  containing  the  general  ac- 
counts of  the  business  of  the  corpo- 
ration. State  V.  Bergenthal,  72  Wis. 
314,  39  NW  566. 

10.  Dunn  v.  Acme  Auto,  etc.,  Co., 
(Wis.)    169  NW   297. 

11.  Dunn  V.  Acme  Aato,  etc..  Co., 
(Wis.)   169  NW  297. 

12.  Peo.  V.  Paciflc  Mail  SS.  0>., 
50  Barb.  (N.  T.)  280,  8  AbbPrNS  364, 
34  HowPr  193;  Peo.  v.  Knickerbocker 
Trust  Co.,  38  Misc.  446.  77  NTS  1000; 
Buker  V.  Steele,  48  NTS  346. 

13.  Lyon  v.  American  Screw  Co., 
16  R.  I.  472,  17  A  61. 

[a]  nias  a  by-law  established  in 
the  absence  of  a  statute  conferring 
the  right  of  inspection,  providing  that 
the  treasurer  should  "keep  or  cause 
to  be  kept  a  full  and  accurate  account 
of  all  the  business  of  the  company.  In 
suitable  books,  which  books  shall  at 
all  times  be  open  to  the  inspection  of 
any  of  the  stockholders,"  was  re- 
strained by  construction  so  as  to  give 
th«  right  of  Inspection  of  the  manu- 


facturing and  commercial  accounts  of 
the  company,  and  not  of  a  book  con- 
taining the  names  of  the  stockholders. 
Lyon  V.  American  Screw  Co.,^16  R.  L 
472,   473,  17   A  61. 

14.  State  v.  Stems  Tire,  etc.,  Co., 
(Mo.  A.)  202  SW  469.  ' 

15.  Klotz  V.  Pan-American  Match 
Co..  221  Mass.  38,  108  NK  764,  Ann 
Caal917D  896. 

16.  Martin  v.  D.  B.  Martin  Co.,  10 
Del.  Ch.  211,  88  A  612,  102  A  373; 
Woodworth  v.  Old  Second  Nat.  Bank, 
164  Mich.  469,  117  NW  893.  118  NW 
581. 

[a]  Season  for  ml*.— In  the  in- 
terests of  Justice  the  court  will  dis- 
regard the  legal  Action  of  distinct 
corporate  entitles,  and  will  regard  the 
books  of  the  allied  companies  as  the 
books  of  the  holding  company  or  at 
least  to  be  under  Its  control  to  such 
an  extent  that   It  may  be  ordered  to 

Eroduce  them  in  order  that  the  stock- 
olders  may  inspect  them  for  pur- 
Soses  of  discovery.  Martin  v.  D.  B. 
[artln  Co..  10  Del.  Ch.  211,  88  A  612, 
102  A  373. 

17.  ai«M  oft 

Directors  see   Infra  XIII,  B. 
Public  generally  see  infra  XIV,  A. 

18.  Butterfly-Terrible  Oold  Min. 
Co.  V.  Brind,  41  Colo.  29,  91  P  1101: 
State  v.  New  Orleans  Gaslight  Co.,  49 
Ldi.  Ann.  1666,  22  S  816;  Matter  of 
Hastings,  120  App.  Div.  766,  106  NTS 
834 

[a]  Personal  rights— "The  right  to 
examine  books  of  a  corporation  is 
purely  a  personal  right  depending  up- 
on the  ownership  of  capital  stock  of 
the  corporation.*'^  In  re  Hastings,  120 
App.  Dlv.  756,  106  ITTS  834. 

19.  State  V.  Jennings  Citizens' 
Bank.  61  La.  Ann.  426,  26  S  318:  In  re 
Hastings,  128  App.  Dlv.  616,  112  NTS 
800    raff  194  N.    T.  646,  87  NE  1120]. 

taj  Psrtioiilar  r*pr«a«BtatlT«B.— 
(1)  An  executor  of  a  deceased  stock- 
holder has  a  right  to  Inspect  the  cor- 
porate books  for  proper  purposes.  In 
re  Hastings,  128  App.  Dlv.  616.  112 
NTS  800  raff  194  N.  T.  646,  ii  NB 
11201;  Matter  of  Hastings,  66  Misc. 
45,  106  NTS  988.  (2)  But  a  tem- 
porary administrator  does   not  have 
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stoekholder  of  reoord  upon  the  books  of  the  com- 
pany.*" A  mere  pledgee  haa  therefore  no  right  to 
inspect  the  books  of  the  corporation ;"  the  right  of 
inspection  remains  in  the  pledgor.**  An  executed 
sale  of  stock  deprives  the  vendor  of  his  right  of 
inspection  even  though  the  stock  sold  is  placed  in 
escrow  pending  the  further  performance  of  the  con- 
tract by  the  parties.**  Conversely,  a  person  who  holds 
shares  of  stock  actually  issued  or  transferred  to  him 
and  duly  registered  in  his  name  on  the  books  of  the 
corporation  is  a  stockholder  entitled  to  inspection,** 
even  though  he  has  negotiated  with  an  officer  of  the 
corporation  for  the  sale  of  his  shares,  and  such  offi- 
cer has  instituted  proceedings  in  chancery  for  the 
specific  performance  of  an  alleged  contract  of  sale,*' 
or  although  he  in  fact  holds  such  shares  in  trust  for 
other  persons.** '  A  person  is  none  the  less  a  stock- 
holder entitled  to  inspection  because  he  has  not 
exchanged  his  original  certificates  of  stock  for  a 
new  issue.*" 

Bona  fide  stockholders.  Some  statutes  confine  the 
right  of  inspection  to  bona  fide  stockholders  j*'  but 
of  course  an  amendment  to  this  effect  does  not  apply 
to  a  case  arising  before  its  adoption.**  Also,  some 
statutes,  although  not  expressly  so  providing,  are  con- 
stmed  to  be  intended  for  the  protection  of  bona  fide 
stockholders  only.*"  A  person  may  be  a  bona  fide 
stockholder  within  the  meaning  of  such  statutes, 
although  he  has  no  beneficial  interest  in  the  shares 
which  he  holds,*^  or  although  the  shares  were  trans- 
ferred to  him  to  qualify  him  to  be  a  director.** 

Small  stockholders.  A  holder  of  a  small  amount 
of  stock  has  as  much  right  to  examine  the  books  of 
a  corporation  as  has  the  owner  of  a  large  amount.'"" 

App.  Dlv.  756,  106  NTS  884. 

sft.  Matter  of  Relsa,  30  Misc.  284. 
62  NYS  148.,  „,     ^     „  . 

21.  In  rrf  Brookljrp  First  Nat. 
Bank.  28  Misc.  662,  59  NTS  1042  [aff 
44  APP.  Dlv.  635,  60  NYS  11381.  But 
see  In  re  Citizens"  Sav.,  etc.,  Co..  156 
Wis.  277,  145  NW  646  (holding  that  It 
la  proper  for  the  court  to  provide  by 
order  for  an  Inspection  by  a  pledgee, 
where  the  corporation  Is  Insolvent 
and  In  the  hands  of  a  public  official 
for  the  purpose  of  Hqufdatlon). 

aa.  Booth  V.  Consolidated  Fruit 
Jar  Co.,  62  Misc.  252,  114  NTS  1000. 

33.  fetate  v.  Whlted,  104  La.  126, 
28  S  922 

M.  Webster  v.  Bartlett  Kst.  Co., 
86  Cal.  A.  283,  169  P  702;  Lawshe  v. 
Royal  Baking  Powder  Co.,  54  Misc. 
220,  104  NTS  861. 

SB.  Baumrucker  v.  Jones,  172  IlL 
A.  188 

ae.  'Webster  v.  Bartlett  Est.  Co., 
86  Cal.  A.  288.  169  P  702. 

87.  Lauirhim  V.  Chicago  R.  Bqulp- 
inent  Co.,  rt6  111.  A.  132    ,^    _  ,     _ 

aa.  Webster  v.  Bartlett  Est.  Co., 
86  Cal.  A.  283.  169  P  702-  Clawson  v. 
Clayton,  33  UUh  271,  93  IP  729. 

39.     Webster   v.   Bartlett    Est.    Co., 

85  Cal.  A.  283,  169  P  702. 

30.  Murray  v.  Walker,  166  Ky.  586, 
161  SW  512,  AnnCasl915C  363. 

31.  Webster    v.    Bartlett   Est.   Co., 

86  Cal.  A.  283,  169  P  702. 
33.     Webster   v.    Bartlett  EUst.    Co., 

86  Cal.  A.  283,  169  P  702.    , ,.    „.      . 

33.  Richmond  v.  HIU,  148  HI.  A. 
179;  In  re  De  VonKOeohea,  86  N.  J.  L. 
35,  91  A  314;  Matter  of  O'NeUl,  47 
Misc.  496,  96  NYS  964. 

34.  Foster  v.  White.  86  Ala.  467, 
6  S  88;  Schmidt  v.  Anderson,  29  N.  D. 
262,  150  NW  871;  Kimball  v.  Dem,  39 
Utah  181,  116  P  28,  35  LRANS  134, 
AnnCasl913E  116.  And  see  State  v. 
Doe  Run  Lead  Co.,  (Mo.  A.)  178  SW 
298,  301  (where  the  court  said:  "The 
aim  of  the  statute  is  to  guarantee  to 
every  shareholder  the  leRltlmate  ex- 
ercise of  the  rlBht  to  exaiplne  Into 
the  transactions  of  their  trustees"). 

"At  common  law  the  rule  la  that  a 


Indeed  one  of  the  purposes  of  statutes  relating  to 
the  subject  is  to  protect  small  or  minority  stock- 
holders and  to  facilitate  the  exercise  of  their  right 
of  access  to  the  books  of  the  corporation.**  Some 
statutes  have  been  amended  so  as  to  condition  a 
stockholder's  right  of  inspection  by  requiring  that 
he  shall  hold  or  represent  a  certain  percentage  of 
the  capital  stock  of  the  corporation,**  and  that  he 
shall  have  been  a  stockholder  of  record  for  a  certain 
stated  period  of  time.'*  Such  an  amendment  does 
not  apply  to  a  right  asserted  before  its  adoption.*" 

[i  1310]  (7)  Ezendae  of  Bightf*— (a)  Tin* 
and  Place  of  Examination.  The  right  of  inspection, 
whether  claimed  under  the  common  law  or  by  virtue 
of  a  statute,  can  only  be  exercised  at  reasonable 
tunes;'*  that  is,  at  such  hours  as  will  not  needlessly 
annoy  the  officials  of  the  company  or  interfere  with 
the  condnct  of  its  business.*"  The  business  hours  of  a 
corporation  are  reasonable  hours  within  the  meaning 
of  a  statute  providing  for  inspection  during  such 
hours.*^  A  statute  requiring  certain  corporate  bocks 
to  be  open  for  inspection  at  certain  periods  does  not 
deprive  the  stockholders  of  the  right  of  examination 
at  other  times.**  The  examination  should  be  made  at 
the  place  where  the  books  are  ordinarily  kept,** 
that  is,  the  office  of  the  company.**  Where  the  com- 
pany gives  up  its  office  and  ceases  to  transact  busi- 
ness, it  is  no  longer  within  a  statute  requiring;  it  to 
allow  inspection.** 

[i  1311]  (b>  AssiBtance  of  Agent,  Attorney,  or 
Aficonntant.  The  stockholder  is  not  confined  to  a 
personal  inspection  by  himself,  but  may  exercise  the 
right  through  an  agent,  attorney,  or  expert  aocoun- 
tant.** 


stockholder  has  the  right  of  Inspec- 
tion, when  he  desires  to  do  so  for 
proper  purposes  and  with  proper  mo- 
tives. It  appears  that  this  rule  re- 
sulted In  the  officers  or  stockholders 
sitting  In  trial  on  the  motives  of  the 
applicant  for  desiring  to  make  the 
examination,  and  In  the  case  of 
minority  stockholders  it  frequently 
resulted  in  their  being  deprived  of 
their  lawful  rights  to,  inspect  or  ex- 
amine property  In  which  they  owned 
an  Interest.  The  statutory  provisions 
were  undoubtedly  enacted  for  the  pro- 
tection of  minority  stockholders,  and 
to  prevent  the  delays  incident  to  de- 
termining through  legal  proceedings 
the  motives  of  those  desiring  to  ex- 
amine the  corporate  records." 
Schmidt  V.  Anderson,  29  N.  D.  262, 
266,  150  NW  871. 

"The  purpose  of  the  statute,  no 
doubt.  Is  to  give  the  stockholder  who 
may  own  but  a  few  shares  of  stock 
the  same  right  of  access  to  the  books 
of  the  corporation  as  is  given  to  the 
large  investor  who  controls  the  ma- 
jority of  the  stock,  and  is  thereby  en- 
abled to  appoint  omcera  and  agents  of 
his  own  selection  to  keep  the  books 
and  manage  the  business  affairs  of 
the  company.  In  other  words,  we 
think  the  purpose  of  the  statute  re- 
lating to  the  Inspection  of  the  books 
of  a  corporation  is  to  put  all  of  the 
bona  flde  stockholders  of  record  upon 
an  equal  footing  with  each  other.  The 
minority  stockholders  are  thus  af- 
forded the  same  means  of  keeping 
themselves  Informed  of  the  condition 
of  the  corporation,  Its  methods  of 
doing  business,  and  the  fidelity  with 
which  the  business  affairs  of  the  con- 
cern are  being  conducted  by  the 
officers  and  agents  In  charge  as  are 
given  the  stockholders  controlling  a 
majority  of  the  stock.  Furthermore, 
this  right  of  Inspection  places  It  be- 
yond the  power  of  one  or  more  of  the 
stockholders  who  own  a  majority  of 
the  stock  to  keep  the  small  stock- 
holders In  Ignorance  of  the  true  finan- 
cial condition  of  the  corporation,  and 
thereby   enable   them    to   manipulate 


the  affairs  of  the  company  for  their 
own  Interests,  to  the  exclusion.  If  not 
sacrifice,  of  the  Interests  of  the 
minority  stockholders."  Kimball  v. 
Dern,  89  Utah  181,  186,  116  P  28,  30, 
36  LRANS  184,  AnnCaBl913B  166. 

36.  McAuUff  v.  United  Fruit  Co. 
162NTS  980  faff  166  NTS  1102  mem]. 

36.  McAullff  v.  United  Fruit  Co., 
162  NTS  980  [aff  166  NTS  1102  mem]. 

37.  McAullff  v.  United  Fruit  Co, 
162  NTS  980  faff  166  NYS  1102  mem]. 

38.  Vzorltdona  of  oonrt  ordar  eoa- 
amxalxkg  •zerola*  of  xigM  see  in- 
fra :  1318. 

39.  Md. — Welhenmayer  v.  Bitner, 
88  Md.  326,  42  A  246,  45  LRA  44S. 

Mich.— Peo.  V.  Walker.  9  Mich.  828. 

Mo. — State  v.  St.  tioula  Transit  Co.. 
124  Mo.  A.  111.  100  SW  1126;  State  v. 
Sportsman's  Park,  etc.,  Assoc.,  29  Ho. 
A.  326. 

Oh. — Cincinnati  Volksblatt  (3o.  v. 
Roffmelster,  62  Oh.  St  189,  66  NB 
1033,  78  AmSR  707,  48  LRA  732. 

Pa. — Kuhbach  v.  Irving  Cut  Glass 
Co.,  220  Pa.  427,  69  A  981,  20  LRA 
NS  186. 

Utah. — Clawson  T.  Cnayton«^8  Utah 
266,  98  P  729. 

Wis. — State  V.  Bergenthal.  72  Wis. 
814,  39  NW  566. 

And  see  generally  supra  ||  1861- 
1303. 

40.  State  V.  Donnell  Mfg.  Co..  12* 
Uo.  A.  206,  107  SW  1112. 

41.  (Tiawson  v.  Clayton,  83  Utah 
266,  93  P  729. 

45.  Peo.  V.  Eadle.  188  N.  T.  671. 
30  NE  1147  [aff  63  Hun  320,  18  NYS 
S3];  Sage  v.  Lake  Shore,  etc,  R.  (}o., 
70  N.  Y.  220;  Peo.  v.  Lake  Shore,  etc., 
R.  Co.,  11  Hun  1  [aff  70  N.  T.  220J. 

43,  Jonea  Lumber  Ck>.  v.  Wlsar- 
kana  Lumber  Co.,  126  Ark.  65,  187 
SW  1068. 

44k  Jones  Lumber  Co.  v.  Wlsar- 
kana  Lumber  Co.,  126  Ark.  66,  187  SW 
1068. 

46.  Fuller  V.  O'Connor,  <1  Itlsc. 
879.  113  NTS  684. 

46.  Ala,— Foster  v.  White,  86  Ala. 
467,  6  S  88. 


For  later  esaaa,a«valopmanta  and  ohangM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1312-1313] 


CORPORATIONS 


[14  C.J.I    861 


[{  1312]  (c)  Taklnc  of  Copies.  Both  at  com- 
mon law  and  under  statute,  the  right  to  inspect  the 
books  includes  the  right  to  take  extracts  or  copies 
therefrom,*'  for  which  purpose  the  stockholder  is 
entitled  to  be  accompanied  by  a  stenographer.^ 
However,  it  is  held  that  a  constitutional  provision 
requiring  a  list  of  stockholders  to  be  kept  at  the  office 
of  the  corporation  for  the  inspection  of  stockholders 
and  creditors,  does  not  eonfer  the  right  to  take  a 
copy  of  the  list.**  Also,  some  statutes  which  add  to 
the  common-law  rights  so  far  as  relates  to  the  privi- 
lege of  inspection'^''  nevertheless  restrict  those  rights 
so  far  as  relates  to  the  taking  of  copies." 

[$  1313]  (8)  Beanest  and  EefiuaL  While  a 
stockholder's  request  for  inspection  of  corporate 
books  and  papers  should  not  be  too  broad  and  mdefi- 
nite,'*  a  demand  which  may  reasonably  have  been 
understood  as  embracing  the  books  designated  in  the 
statute  conferring  the  right  is  sufSoient,*^  and  a 
refusal  to  permit  an  inspection  of  any  of  the  books 


of  the  corporation  cannot  be  justified  upon  the  ground 
that  the  stockholder  asked  to  see  some  books  which 
he  had  no  right  to  examine.'*  Where  no  particular 
officer  has  the  custody  of  the  books,  the  request  for 
inspection  should  be  made  to  the  governing  body.'" 
Objections  to  the  sufficiency  of  the  demand  will  be 
deemed  technical  and  without  merit  where  it  appears 
that  the  demand  reached  the  proper  persons  and  that 
the  reason  for  desiring  inspection  was  made  appar- 
ent.'* The  statement  oj^  a  stockholder  to  the  custo- 
dian of  corporate  books  of  the  purpose  for  which  he 
wished  to  inspect  the  books,  if  essential  to  his  right 
to  inspect  them,  is  waived  where  the  refusal  to  allow 
the  inspection  is  based  on  another  ground.'^  A 
demand  made  by  the  stockholder's  attorney  may  be 
insufficient;'*  but  where  it  is  made  in  the  presence  of 
the  stockholder,  it  is  equivalent  to  a  personal  demand 
by  him.'*  A  diort  delay  in  complying  with  the 
demand  may  not  be  so  unreasonable  as  to  constitute 
a  refusal.***  But  an  indefinite  delay  in  according  the 


Fla. — ^Merchants'  Broom  Co.  t.  But- 
ler, 70  Fla.  3»7,  70  S  88S. 

Ga. — Ballin  v.  Ferst,  66  aa.  548. 

111. — Couard  V.  National  Linseed 
OH  Co..  171  ni.  480,  49  NE  688. 

Iowa. — Eaisworth  v.  Dorwart,  95 
Iowa  108,  68  NW  688,  58  AmSR  427. 

La. — State  v.  Bienville  Oil  Works 
Co.,  28  Lia.  Ann.  204. 

Mass.  —  Powelson  v.  Tennessee 
Sastern  Eleotrle  Co.,  220  Mass.  880, 
881,  107  MS  997,  AnnCaj8l917A  102 
icit  CycJ. 

Mo. — State  v.  German  Mut.  L.  Ins. 
Co.,  169  Mo.  A.  354.  162  SW  618;  State 
V.  St.  Louis  Transit  Co.,  124  Mo.  A. 
Ill,  100  SW  1128;  State  v.  Sports- 
man's Park,  etc,  Assoc,  29  Mo.  A. 
826. 

N.  J.— Felck  V  Hill  Bread  Co.,  91 
N.  J.  L.  486,  108  A  818  [aft  104  A 
725];  Mitchell  v.  Rubber  Reclaiming 
Co.,  (Ch.)   24  A  407. 

N.  Y. — Peo.  V.  Nassau  Ferry  Co., 
86  Hun  128,  83  NYS  244;  Matter  of 
"Wygant,  101  Misc.  609,  167  NYS  369. 

Oh. — Cincinnati  Volksblatt  Co.  v. 
HolTmelster.  62  Oh.  St.  189,  66  NE 
1083,  78  AmSR  707,  48  LRA  732;  Bly- 
mer  v.  Blymer  Iron  Works  Co.,  8  Oh 
S&CP  463,  B  OhNP  71. 

Pa. — Phoenix  Iron  Co.  v.  Gom.,  118 
Va.  563,  6  A  75. 

Tenn. — ^Deaderick  v.  WUson,  8  Bazt. 
108: 

Utah. — Clawson  ▼.  Clayton,  88  Utah 
268,  271,  93  P  729  [quet  Cyo]. 

"Eng. — Lindsay  v.  Gladstone,  L.  B. 
9  EJq.  132;  Williams  v.  Prince  ot 
Wales  L.,  etc.,  Co.,  23  Beav.  388.  63 
Reprint  138;  Blair  v.  Massey,  B  Ir. 
Eq.  623 ;  Bonnardet  v.  Taylor,  1  Johns. 
&  H.  383,\.70  Reprint  795:  Atty.-Oen. 
V.  Whltwood  Local  Bd.,  40  L.  J.  Ch. 
692;  In  re  BlrmlnBham  Banking  Co., 
Ltd.,  36  L.  J.  Ch.  150;  Hide  v.  Holmes, 
2  Molloy  872.  Contra  In  re  West  De- 
von Great  Consols  Mine,  27  Ch.  D. 
106. 

Compare  Clarke  v.  Eastern  Bldg., 
etc.,  Assoc,  89  Fed.  779  (declining 
tinder  the  circumstances  of  the  case 
to  grant  permission  for  an  examina- 
tion by  an  expert  accountant). 

Ts]  >*aaon  for  mla. — "The  right 
may  be  regarded  as  personal  In  the 
sense,  that  only  a  stockholder  posses- 
ses and  can  exercise  It;  but  the  In- 
spection and  examination  may  be 
made  by  another;  otherwise,  it  would 
be  unavailing  In  many  Instances.  .  .  . 
If  a  shareholder,  who,  from  physical 
Infirmity,  or  want  of  skill  and  knowl- 
edge, or  other  cause,  is  unable  to 
make  a  satisfactory  and  Intelligent 
examination,  is  debarred  the  privilege 
of  procuring  the  aid  and  services  of 
a  competent  accountant,  the  right  It- 
self would  be  worthless — a  mockery." 
Foster  v.  White,  86  Ala.  467,  470,  < 
S  88. 

(b]  Oonunttte*.— Under  a  statute 
MthoriEing  inspection  by  a  commit- 
tee appointed  by  stockholders  repre- 
senting a  certain  percentaKe  of  all 


the  subscribed  stock,  a  committee  of 
one  so  appointed  need  not  be  a  stock- 
holder. Merctiants'  Broom  Co.  v. 
Butler,  70  Fla.  397,  70  S  383. 

47.  Del. — State  v.  Jessup,  etc..  Pa- 
per Co..  24  Del.  879,  77  A  16.  80 
LRANS  290. 

Ida. — Pflrman  v.  Success  Min.  Co.. 
Ltd.,  30  Ida.  468,  166  P  216. 

Mass.  —  Powelson  v,  Tennessee 
Eastern  Electric  Co.,  220  Mass.  880, 
107  NE  997,  AnnCasl917A  102'. 

Mo. — State  v.  St.  Louis  Transit  Co., 
124  Mo.  A.  Ill,  100  SW  1126.      ' 

N.  Y. — ^Henry  v.  Babcock,  etc..  Co.. 
196  N.Y.  302.  89  NE  942,  134  AmSR 
835;  Matter  of  Martin,  62  Hun  667,  17 
NYS  183,  42  NYSt  409:  Brouwer  v. 
Cctheal,  10  Barb.  218  [af(  6  N.  Y.  5621 ; 
Althause  v.  Giroux,  66  Misc.  608,  107 
NYS  191. 

Oh. — Cincinnati  Volksblatt  Co.  v. 
HofTmeister,  62  Oh  St.  189,  66  NE 
1033,  78  AmSR  707,  48   LRA  732. 

Pa. — Phoenix  Iron  Co.  v.  Com.,  113 
Pa.  663,  6  A  75;  Com.  v.  Philadelphia, 
etc,  R  Co.,  3  Pa.  Dlst.  115. 

Tenn. — Deadrick  v.  Wilson,  8  Baxt. 
108. 

Ens. — ^Rex  v.  Merchant  Tailors'  Co., 
2  B.  &  Ad.  116,  22  ECL  67,  109  Reprint 
1086:  Browning  v.  Aylwin,  7  B.  &  C. 
204,  14  ECL  97,  108  Reprint  699;  Mut- 
ter V.  Eastern,  etc.,  R.  Co.,  38  Ch.  D. 
92;  Rex  v.  Lucas,  10  East  235,  108  Re- 

Erint  765;  In  re  Burton,  etc.,  Co.,  31 
I.  J.  Q.  B.  62;  Rex  v.  Newcastle-upon- 
Tyne  P.  of  H.,  Strv  1223,  93  Reprint 
1144.  But  see  In  re  Balaghat  Gold 
Mln.  Co.,  Ltd.,  [1901]  2  K.  B.  665  (In- 
volving the  right  of  a  nonmember 
but  overruling  Boord  v.  African  Cons. 
Land,  etc.,  Co.,  [18981  1  Ch.  596,  deal- 
ing with  the  right  of  a  member;  dis- 
tinguishing Mutter  V.  Elastem,  etc., 
R  Co.,  38  Ch.  D.  92,  on  the  ground  that 
It  was  decided  under  another  statute; 
and  holding  that,  according  to  the  ex- 
press words  of  the  statute,  the  right 
of  the  person  seeking  Inspection  is, 
not  to  take  a  copy,  but  to  be  furnished 
with  a  copy  on  payment  therefor). 

"It  has  been  held  repeatedly  that 
the  right  to  make  copies  of  the  rec- 
ords of  a  corporation  follows  as  an 
incident  to  the  right  to  examine  and 
Inspect  the  samei"  Pflrman  v.  Suc- 
cess Min.  Co.,  Ltd..  30  Ida.  468,' 474, 
166  P  216. 

M.  Ellsworth  v.  Dorwart,  95  Iowa 
108,  63  NW  588.  68  AmSR  427;  Stote 
v.  (jerman  Mut.  L.  Ins.  Co.,  199  Mo.  A. 
354,  152  SW  618;  State  v.  St.  Louis 
Transit  Ck>.,  124  Mo.  A.  111.  100  SW 
1126. 

49.  CMm.  V.  Empire  Pass.  B.  Co.. 
184  Pa.  237,  19  A  629. 

Sa     See  supra  S  1302. 

51.  Knox  v.  Coburn,  117  Me.  409, 
104  A  789;  Withlngton  v.  Bradley,  111 
Me.  384,  388,  89  A  201;  White  v.  Man- 
ter,  109  Me.  408,  84  A  890,  42  LRANS 
332 

[a]  Btotnto  applied^ — A  list  of 
stockholders  concerns  the  Interests  of 
a  stockholder  within  the  meanlnK  of 


a  statute  limiting  the  right  of  stock- 
holders to  take  copies  or  minutes  of 
the  corporate  records  to  such  parts  as 
concern  their  interests.  "It  la  ap- 
parent that  ownership  of  stock,  per 
se,  renders  Information  as  to  who  are 
the  co-owners  a  matter  of  vital  inter- 
est. A  stockholder  Is  one  of  many 
engaged  in  a  joint  enterprise  and  the 
opi>ortunity  to  communicate  with  his 
associates,  may  be  of  prime  necessity. 
The  conduct  of  the  corporation.  Its 
policies,  plans  and  methods  concern 
all  stockholders,  and.  unless  they  can 
reach  one  another  so  as  to  obtain  con- 
cert of  action,  they  may  be  powerless 
to  prevent  Injury  or  disaster.  If 
those  In  control  can  prevent  the 
stockholder  from  obtaining  such  a  list 
they  may  thereby  perpetuate  them- 
selves In  power  and  continue  disas- 
trous policies.  Why  should  this  In- 
formation be  confined  to  the  officers 
who  are  but  agents  of  the  stockhold- 
ers and  wtthheni  from  the  stockhold- 
ers themselves,  who  are  the  princi- 
pals? To  say  that  a  stockholder  may 
inspect  the  list  but  shall  not  make 
copies  Is  to  elfectually  checkmate  his 
right  because  In  the  ordinary  corpora- 
tion, with  stockholders  numerous  and 
widely  scattered.  Inspection  alone 
would  serve  no  practical  purpose." 
Withlngton  v.  Bradley,  111  Me.  384. 
888,  89  A  201. 

8S.  Klotz  V.  Pan-American  Match 
Co.,  221  Mass.  38.  108  NE  764,  AnnCas 
1917D  896;  Peo.  v.  Walker,  9  Mich. 
328. 

63.  Kelsey  v.  Pfdudler  Process 
Fermentation  Co.,  51  Hun  636,  3  NYS 
723. 

54i  Ellsworth  v.  Dorwart,  95  Iowa 
108,  63  NW  588,  58  AmSR  427. 

B5.  Rex.  V.  Wilts,  etc..  Canal  Nav. 
Co..  3  A.  a  E.  477,  30  ECL  228,  111 
Reprint  495. 

se.  Eldred  V.  Elliott,  161  Mich.  262, 
126  NW  219;  State  v.  Monlda,  etc.. 
Stage  Co.,  110  Minn.  193,  124  NW  971, 
126  NW  676. 

Tal  Vrssvaptloa^— Where  minor- 
ity stockholders  address  a  written 
demand  for  opportunity  to  Inspect  the 
books  of  the  corporation,  and  deposit 
It  in  the  post  office  with  postage  pre- 
paid, the  demand  will  be  presumed  to 
have  reached  Its  destination.  Neu- 
bert  V.  Armstrong  Water  C!o.,  211  Pa. 
582,   61  A  123. 

67.  State  V.  St.  Louis  Transit  Co., 
124  Mo.  A.  Ill,  100  SW  1126. 

HeeeSsttr  of  statement  of  puposa 
see  supra  JS  1301,  1302. 

6&  Peo.  V.  U.  S.  Mercantile  Re- 
porting Co.,  20  AbbNCas  (N.  Y.)  192. 

69.  Peo.  V.  Bowie,  166  NYS  905, 
34  N.  Y.  O.  271  [dlst  Peo.  v.  U.  8. 
Mercantile  Reporting  Co.,  20  AbbNCas 
(N.  Y.)   192]. 

90.  Kelsey  v.  Pfaudler  Process 
Fermentation  Co.,  41  Hun  (N.  TJ  20; 
Rex  V.  Wilts,  etc..  (^nal  Nav.  Co.,  8 
A.  &  B.  477,  30  EC:L  228,  111  Reprint 
496. 
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right  is  equivalient  to  a  denial  of  it,*^  as  is  also  a 
refusal  to  permit  an  examinatioA  by  an  agent  or  attor- 
ney of  the  stockholder's  own  selection.'*  Where  the 
persons  seeking  inspection  are  unknown  to  the  offi- 
cers and  agents  of  the  corporation,  the  latter  may 
properly  require  reasonable  proof  of  personal  iden- 
tity." 

[$  1314}  (  9  )  Beuedies— (  a  )  In  General 
Where  inspection  has  been  wrongfully  denied  a  stock- 
holder, he  may  enforce  the  right  by  mandamus,"  or 
he  may  avail  himself  of  the  provisions  of  statutes 
imposing  penalties  on  the  corporation*"  or  on  the 
officers  having  custody  of  the  books,"'  or  he  may. 
maintain  an  action  for  damages"^  against  the  offi- 
cers having  custody  of  the  books,*^  but  not  against 
the  corporation  for  a  refusal  of  the  right  by  an  ofifi- 
cer-in  a  subordinate  position.**  The  remedy  of  man- 
damns  is  preferable  to  a  suit  for  damages.'"'  There 
being  an  adequate  remedy  at  law  by  mandamus, 
refusal  of  inspection  is  not  alone  a  ground  for  equi- 
table interference,'^^  but  it  seems  that  a  court  of 
equity  may  grant  relief  where  it  has  jurisdiction  of 
the  suit  on  other  equitable  grounds,^^  and  in  juris- 
dictions where  mandamus  is  not  a  proper  remedy  the 
suit  is  properly  brought  in  equity.'* 

Beqidring  books  to  be  brot^t  within  state. 
Where  an  inspection  is  proper  and  necessary,  the 
courts  can  compel  a  corporation,  existing  under  the 
laws  of  the  state  and  hence  within  the  jurisdiction  of 
its  courts,  to  produce  books  in  the  possession  of  its 
officers  outside  the  state;'*  .and  it  is  sometimes  so 
provided  by  statute;'*  but,  according  to  the  terms  of 
such  statutes,  the  order  must  be  on  proper  cause 
shown,"  that  is,  on  a  showing  to  the  judicial  author- 
ity whose  action  is  invoked?'  of  a  situation  in  which 
the  production  of  the  books  would  subserve  some 


lawful  or  useful  end  within  the  judicial  control." 
The  court  will  not  compel  a  literal  compliance  with 
a  statute  requiring  the  corporation  to  keep  its  books 
within  the  state  for  the  inspection  of  stockholders 
where  such  compliance  is  impracticable,'*  at  least 
where  the  stockholder  seeking  to  enforce  the  statute 
has  not  been  injured  by  the  failure  of  the  corporation 
to  comply  therewith.*"  However,  it  is  no  defense  that 
the  petitioner  is  the  president  and  a  director  of  the 
corporation,  and  hence  presumed  to  know  what  the 
books  contain.'* 

[i  1315]  (b)  Parties.  Under  the  English  ehan- 
eery  practice,  where  an  injunction  is  issued  restrain- 
ing the  corporation  from  denying  the  right  of  the 
shareholder  to  inspect  the  books,  the  corporation 
itself  is  defendant  in  the  action.*'  In  one  case,  where 
an  injunction  was  granted,  defendants  were  the  direc- 
tors of  the  corporation.**  \ 

[$  1316]  (c)  Pleading.  The  complaint  in  an 
action  against  the  corporation  to  recover  a  statutory 
penalty  must  contain  an  averment  that  the  officer 
on  whom  the  demand  for  inspection  was  made  had 
notice  that  plaintiff  was  a  stockholder.**  Regard- 
less of  whether  or  not  a  stockholder  has  a  general 
right  to  invoke  the  powers  of  a  court  of  equity  to 
gain  access  to  the  corporate  books,*'  a  bill  which 
does  not  show  that  there  has  ever  been  any  denial 
or  abridgement  of  his  rights  in  this  respect  does  not 
warrant  the  intervention  of  the  court.** 

[{  1317]  (d)  Evidence.  The  burden  of  prov- 
ing that  .the  motive  or  purpose  of  the  stockholder 
seeking  inspection  is  improper  is  on  the  corporation 
or  officer  alleging  it,*'  there  being  no  presumption 
that  it  is  improper.'*  Irrelevant  evidence  is  not 
admissible."   In  particular  cases,  the  evidence  has 


ei.  Cobb  Y.  Lagarde,  129  Ala  488, 
to  S  326. 

63.  Pflrman  ▼.  Success  Hln.  Co., 
Ltd..  30  Ida.  468,  166  P  216;  Feick  T. 
Hill  Bread  Co.,  91  N.  J.  L.  486,  103  A 
813  [aff  104  A  72B] ;  Mitchell  v.  Rub-, 
ber  Reclaiming  Co..  <N.  J.  Ch.)  24  A 
407.  •      ■ 

Biglit  to  asalstanea  of  affent,  attor- 
ney, or  azpart  aooonntaat  see  supra 
i  1311. 

63.  Thelle  v.  Herlls,  85  Misc.  351, 
147  NTS  405. 

64.  See  Mandamus  t26  Cyc  849]. 

65.  Kelsey  v.  Process  Fermenta- 
tion Co..  3  NTS  723. 

[a]  In  Vennsyhmnla  a  statute  pro- 
vlaing  that  a  corporation  shall  be 
liable  for  a  penalty  for  refusal  to 
allow  Inspection  was  impliedly  re- 
pealed by  a  later  act.  Hammond  v. 
Alulnlnum  Co.  of  America,  261  Pa. 
870,  104  A  660. 

66.  See  infra  XIII,  C. 

67.  Board  man  v.  Marshalltown 
Grocery  Co.,  105  Iowa  446,  75  NW  343. 

68.  See  infra  XIII,  C. 

69.  Legrendre  v.  New  Orleans 
Brewing  Assoc,  45  La.  Ann.  669,  671, 
12  S  837.  40  AmSR  243. 

"An  error  of  an  offlcer  in  a  subor- 
dinate position  in  refusing  to  permit 
books  to  be  examined  is  not  per  ae 
such  an  error  as  will  expose  the  com- 

Eany   to   the   payment   of    damages." 
legendre    v.    New    Orleans    Brewing 
Assoc,  supra. 

fa]  Baoratary. — "The  act  of  the 
secretary  is  not  absolutely  binding 
upon  the  company  in  matter  of  in- 
spection of  the  books.  He  can  not 
stand  In  Judgment,  nor  can  he  as 
agent  of  the  stockholders  occasion 
damages  by  refusing  the  books,  for 
which  the  company  will  be  liable  to 
one  stockholder  to  the  loss  of  the 
others,  who  are  not  parties  and  have 
rot  given  the  least  sanction  to  the 
refusal."  Legendre  v.  New  Orle-ins 
Brewing  Assoc,  45  La.  Ann.  669,  671, 
12  S  837,  40  AmSR  243. 


70".  Legendre  v.  New  Orleans 
Brewing  Assoc,  46  La.  Ann.  669,  12 
S  837,  40  AmSR  243. 

71.  Maeder  v.  Buffalo  Bill's  Wild 
West  Co.,  132  Fed.  280;  Stettauer  v. 
New  York,  etc,  Constr.  Co.,  42  N.  J. 
Eq.  46,  6  A  303.  See  Boardman  v. 
Marshalltown  Grocery  Co.,  105  Iowa 
445,  75  NW  343  (where  in  a  suit  for 
an  injunction  to  restrain  defendants 
from  putting  obstacles  in  the  way  of 
plaintiff's  examination  of  the  books, 
and  to  compel  defendants  to  deliver 
the  books  for  inspection,  the  court 
doubted  whether  it  could  grant  the 
relief  prayed  for  by  process  of  in- 
junction). 

72.  See  Ranger  v.  Champion  Cot- 
ton-Press Co..  51  Fed.  61  (where  other 
equitable  relief  was  asked  but  where 
the  decision  turned  on  the  point  at 
what  stage  of  the  suit  it  was  proper 
to  grant  an  order  permitting  inspec- 
tion). 

73.  Cincinnati  Volksblatt  Co.  v. 
Hoffmeister,  62  Oh.  St.  189,  56  NE 
1033,  78  AmSR  707,  48  LRA  732;  Mut- 
ter V.  Eastern,  etc.,  R.  Co.,  38  Ch.  D. 
92;  Holland  v.  Dickson.  87  Ch.  D.  669. 

[a]  In  Bnrland  the  prerogative 
writ  of  mandamus  does  not  extend  to 
the  vindication  of  rights  unless  they 
are  of  a  public  nature.  There  the  de- 
nial of  a  right  of '  this  character  is 
regarded  as  presenting  simply  the 
case  of  a  statutory  right  connected 
with  the  ownership  of  private  prop- 
erty and  of  a  wrongful  Interference 
with  that  right,  and  therefore  an  in- 
junction is  allowed  to  restrain  such 
Interference.  Davles  v.  Gas  Light, 
etc.,  Co.  [1909]  1  Ch.  708  [aft  [1909]  1 
Ch.  2481;  Mutter  v.  Eastern,  etc.,  R. 
Co..  38  Ch.  D.  92;  Holland  v.  Dickson, 
37  Ch.  D.  669. 

74.  State  v.  Jessup,  etc..  Paper  Co., 
24  Del.  879,  77  A  16,  30  LRANS  290; 
State  V.  Jessup,  etc..  Paper  Co.,  23 
Del.  397,  72  A  1067;  Bailie  v.  Colum- 
bia Gold  Mln.  Co.,  86  Or.  1,  166  P  965, 
167  P  1167.    And  see  Discovery  i  111. 


75.  Hodgens  v.  United  Copper  Co.. 
(N.  J.)  67  A  756;  Mitchell  v.  Rubber 
Reclaiming  Co.,  (N.  J.  Ch.)  24  X.  407; 
Stettauer  v.  New  York,  etc.,  Constr. 
Co.,  42  N.  J.  Eq.  46,  «  A  303 ;  Huylar 
V.  Cragln  Cattle  Co.,  40  N.  J.  Eki.  392, 
2  A  274. 

76.  National  Packing  Co.  v.  Oar- 
ven,  79  N.  J.  L.  266,  78  A  703. 

77.  Hodgens  v.  United  Oipper  Co., 
(N.  J.)  67  A  758;  Fuller  V.  Hollender. 
61  N.  J.  Eq.  648,  47  A  646,  88  AmSR 
456. 

■78.  Maeder 'v.  Buffalo  Bill's  Wild 
West  Co.,  132  Fed.  280;  Fuller  v.  Hol- 
lander, 61  N.  J.  Eq.  e48,  47  A  646,  88 
AmSR  456. 

79.  Pratt  v.  Mertden  Cutlery  Co.. 
35  Conn.  36. 

80.  Pratt  V.  Merlden  Cutlery  Co., 
35  Conn.  36. 

81.  Mitchell  V.  Rubber  Reclaiming 
Co.,  (N.  J.  Ch.)  24  A  407. 

82.  Mutter  v.  Eastern,  etc,  R.  Co., 
38  Ch.  D.  92. 

83.  Holland  v.  Dickson,  37  Ch.  D. 
669. 

84.  Williams  v.  College  Comer, 
etc.,  Gravel  Road  Co.,  46  Ind.  170. 

85.  See  supra  }  1314. 

86.  Coquard  v.  National  LIn8ee4 
Oil  Co.,  171  111.  480,  49  NB  663;  Trim- 
ble v.  American  Sugar  Refining  Co. 
61  N.  J.  Eq.  340,  48  A  912. 

87.  Cobb  v.  La^arde,  129  Ala.  488. 
30  S  326;  Meyensburg  v.  Peo.,  88  HI. 
A  328;  Knox  v.  Coburn,  117  Me.  409, 
104  A  789;  State  v.  Guarantee  Utg. 
Co.,  103  Wash.  151,  174  P  459:  State 
v.  Paciflc  Brewing,  etc,  Co.,  21  Wash. 
451,  68  P  684,  47  LRA  208. 

88.  Johnson  v.  Langdon,  136  <^L 
624.  67  P  1050.  87  AmSR  156;  Knox  v. 
Coburn.  117  Me.  409,  104  A  789;  State 
v.  Paclflc  Brewing,  etc.  Co.,  21  Wash. 
451.  68  P  584,  47  LRA  208. 

89.  Kirkman  v.  Carlstadt  Chem- 
ical Co.,  36  Misc.  822.  74  NTS  865; 
State  V.  Silver  King  Cons.  Mia  Co, 
37  Utah  62,  106  P  620. 


For  later  eaaaa,aaTalopmaBtB  and  chaasaa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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been  held  suflSoient"**  or  insufficient**  to  support  the 
findings. 

[i  1318]  (e)  Trial  and  Judgment  or  Decree. 
In  an  action  against  the  corporation  to  recover  a 
penalty,  questions  of  fact  are  for  the  jury.**  Where 
an  application  for  inspection  is  granted  by  the  court, 
care  should  be  taken  that  the  interests  of  the  cor- 
poration and  of  third  persons  are  properly  safe- 
guarded." Ah  order  gpranting  an  inspection  without 
restriction  as  to  the  place  or  duration  thereof,  and 
without  adequate  provision  against  interference  with 
the  business  of  the  corporation,  is  too  broadl**  Also, 
where  an  inspection  of  all  the  business  books  of  the 
corporation  is  not  necessary  to  obtain  the  informa- 
tion desired,  an  order  sweeping  in  its  terms  is  un- 
authorized.*' Although  plaintiff  is  a  stockholder  and 
he  seeks  inspection  of  defendant  corporation 's  books 
and  records,  yet,  where  he  makes  his  application  in 
a  pending  action  and  as  incidental  to  the  prosecu- 
tion of  that  action,  the  allowance  or  disallowance  of 
his  application  is  to  be  determined  by  the  law  appli- 
cable to  such  proceedings  in  pending  actions  rather 
than  by  the  law  governing  his  right  as  a  stock- 
holder." Except  under  the  most  pressing  necessity, 
an  order  permitting  inspection  is  premature  when 
made  on  the  filing  of  tl^  bill  or  before  the  parties 


80.  state  V.  Monlda,  etc.,  StaRO 
Co.,  110  Minn.  193,  124  1*W  971,  lls 
NW  67«. 

91.  State  V.  Silver  King  ConC  Mln. 
Co.,  37  Utoh  62,  106  P  620. 

92.'  Kelsey  v.  Pfaudler  Process 
Fermentation  Co.,  51  Hun  636,  3  NTS 
723. 

93.  Del.  —  State  v.  Jessup,  etc.. 
Paper  Co.,  26  Del.  329,  83  A  SO. 

La.  —  State  v.  Jennings  Citizens' 
Bank,  61  La.  Ann.  426,  26  S  S18. 

Mass.  —  Klotz  v.  Pan-American 
Match  Co.,  221  Mass.  38,  108  NB  764, 
AnnCasl917D  896. 

Mo. — State  v.  Lazarus,  127  Mo.  A. 
401,  105  SW  780. 

N.  Y.— In  re  Stelnway,  159  N.  T. 
250,  53  NE  1103,  45  LRA  461:  Matter 
of  Wygant,  101  Misc.  609,  167  NTS 
369. 

And  see  Wllllama  v.  Prince  of 
Wales  L.,  etc.,  Co.,  23  Beav.  338,  53 
Reprint  133  (holdins  that,  where  the 
stockholder  obtains  an  order  of  In- 
spection for  some  purpose  connected 
with  a  pending  litigation,  he  Is  bound 
in  making  the  Inspection  to  conduct 
himself  In  a  peaceable,  decorous,  and 
gentlemanly  manner,  and  not  to  make 
public  or  commuillcate  to  strangers 
to  the  litigation  jthe  contents  of  the 
documents  which  may  have  been  pro- 
duced to  him;  and  in  such  a  case  the 
court  may  by  jirooess  of  contempt 
control  the  manner  of  making  the  In- 
spection BO  as  to  compel  it  to  be  exer- 
cised In  a  decent  and  gentlemanly 
way). 

[a]  Slselosare  of  tmda  ■aerets 
and  secret  processes  of  manufacture 
should  be  guarded  against.  The  or- 
der of  the  court  should  be  so  framed 
as  to  afford  the  stockholder  the  privi- 
lege of  inspecting  the  company's 
books  without  putting  him  In  pos- 
session of  such  secrets.  State  v  La- 
zarus, 127  Mo.  A.  401,  105  SW  780. 

[b]  Order  haM  ■nffloiaii't — Mat- 
ter of  Coats,  75  App.  Div.  567,  78 
NTS  429 

94.  Matter  of  Coats,  78  App.  Div. 
178.  76  NTS  780. 

95.  Brewster  v.  Brewster  Co.,  127 
App.  Div.  729,  111  NTS  1028. 

96.  Walsh  V.  Press  Co.,  48  .  App. 
Div.  338,  62  NTS  833. 

Diacorary  raaerally  see  Discovery 
18  C.  J.  p  1064. 

97.  Ranger  v.  Champion  Cotton- 
Press  Co.,  51  Fed.  61. 

98.  Snyder  v.  De  Forest  Wireless 
Tel.  Co.,  113  App.  Div.  840.  99  NTS 
644. 

99.  See  statutory  provisions;  and 
Peo.  V.  Nassau  Perry  Co.,  86  Hun 
128,  S3  NTS  244. 


Paoatty  for  rsfnaal  see  Infra  XIV, 
C. 

1.  Sutton  V.  MacBride,  176  App. 
Div.  862,   162   NTS  1028. 

2.  Townsend  v.  Davis,  158  App. 
Div.  699,  138  NTS  768. 

3.  St.  John  V.  Eberlein,  28  Mlsa 
586,  51  NTS  998,  6  NTAnnCas  247. 

4.  Sutton  V.  MacBride,  176  App. 
Div.  862,  162  NTS  1023. 

5.  Sutton  V.  MacBride,  176  App. 
Div.  362,  162  NTS  1023  >  French  v. 
McMillan,  43  Hun  188.  4  NTSt  367. 

e.  Bzarols*  of  oorporata  powan  I17 
stoeUioldara  see  infra  XIv;  B. 

7.  U.  S. — Rensselaer,  etc.,  R.  Co. 
V.  Irwin,  239  Fed.  739;  Lynch  v.  Tur- 
rlsh,  236  Fed.  653,  149  CCA  649  [aff 
247  U.  S.  221.  38  SCt  537,  62  L.  ed. 
1087]:  In  re  Miller  Pure  Rye  Distil- 
ling Co.,  214  Fed.  189,  180  CCA  537; 
Storrow  v.  Texas  Cons.  Compress, 
etc.,  Assoc.  87  Fed.  612,  31  CCA  139; 
Forbes  v.  Memphis,  etc.,  R.  Co.,  9  F. 
Cas.  No.  4,926,  2  Wftods  823. 

Ala. — Commercial  P.  Ins.  Co;  ^. 
Montgomery  Bd.  of  Revenue,  99  Ant. 

I,  14  a  490,  42  AmSR  17. 
Alaska. — Pearce    v.    Sutherland,    3 

Alaska  303. 

Cal. — Gashwller  v.   Willis,  -33   Cat. 

II,  91  AmD  607. 
Conn. — De  Nunzlo  v.  De  Nunzlo,  90 

Conn.  342,  97  A  828. 

Fla. — Brown  v.  Florida  Southern  R. 
Co.,  19  Fla.  472. 

lil.— Peo.  V.  Dennett,  276  III.  48,  46, 
114  NE  943  [clt  Cyc):  Coal  Belt  Elec- 
tric  R.  Co.  V.  Peabody  Coal  Co.,   280 

III,  164,  82  NE  627,  120  AmSR  282,  18 
LRANS  1144. 

Iowa. — Citizens'  State  Bank  v.  Vic- 
toria Sanatorium,  179  Iowa  671,  161 
NW  664;  Dawson  v.  National  L.  Ins. 
Co.  of  America,  176  Iowa  437,  167  NW 
§29.  L.RA1916E  878. 

Me. — Ulmer  v.  Lime  Rock  R.  Co.,  98 
Me.   579,  57  A  1001,  66  LRA  387. 

Md. — Matthews  v.  Headley  Choco- 
late Co..  130  Md.  528,  100  A  646;  Cot- 
ten  v.  Tyson,  121  Md.  597,  89  A  113. 

Mass.— Smith  v.  Kurd,  12  Mete.  871, 
46  AmD  690. 

N.  J. — Elkins  V.  Camden,  eta,  B. 
Co..  86  N.  J.  Eq.  233. 

N.  T. — U.  S.  Trust  Co.  v.  Heye,  224 
N.  T.  242,  120  NE  645;  U.  S.  Radiator 
Corp.  V.  State,  208  N.  T.  144,  101  TfTE 
783  taft  161  App.  Div.  367,  185  NTS 
981];  Plimpton  v.  Blgelow,  93  N.  T. 
592;  Jermaln  v.  Lake  Shore,  etc.,  R. 
Co.,  91  N.  T.  483;  Boardman  v.  Lake 
Shore,  etc.,  R.  Co.,  84  N.  T.  167;  Bur- 
rail  V.  Bushwlck  R.  Co.,  75  N.  T.  211; 
Jones  V.  Terre  Haute,  etc.,  R.  Co.,  67 
N.  T.  196;  Hyatt  v.  Allen,  56  N.  Y.  663, 
15  AmR  449;  Knickerbocker  v.  Con- 


have  appeared  and  pleaded."  The  order  should  not 
be  granted  against  an  individual  defendant  who  is 
not  an  officer  or  director  of  the  corporation.'* 

[$  1319]  d.  Famishing  Statement  of  Corporate 
Affairs.  It  is  in  some  states  provided  by  statute 
that  the  treasurer  or  other  fiscal  officer  of  a  corpora- 
tion shall,  on  the  written  request  of  a  stockholder 
owning  a  certain  percentage  of  the  capital  stock, 
make  and  deliver  to  him  a  statement  of  the  affairs 
of  the  corporation  embracing  a  particular  account 
of  all  its  assets  and  liabilities  ;**  but  that  he  shall  not 
be  required  to  deliver  more  than  one  such  statement 
in  any  one  year.*  The  fact  that  a  stockholder  is  also 
a  director  does  not  deprive  him  of  the  benefits  of  the 
statute.'  The  statement  must  be  under  oath,'  unless 
this  requirement  is  wi(ived  by  the  stockholder.*  The 
statement  may  be  limited  to  the  financial  condition  of 
the  company;  it  need  not  embrace  all  its  business 
transactions.' 

[(  1320]  13.  Corporate  Property,  Funds,  and 
Secnrities* — a.  In  Oeneral.  A  stockholder  has  no 
legal  title  to  the  property  of  the  corporation,  or  to 
any  separate  part  thereof,  until  a  dividend  is  declared 
or  a  division  is  made  on  the  winding  up  or  dissolu- 
tion of  the  cor{>oration.^  Some  courts  declare  that 
the  full  legal  and  equitable  title  to  the  corporate 

Ser,  110  App.  Div.  125,  97  NTS  127; 
'robe  V.  Erie  County  Mut.  Ins.  Co., 
39  App.  Dlv.  183,  57  NTS  290  [aft  169 
N.  T.  613,  62  NE  1096]:  Bennett  v. 
American  Art  Union,  7  >f.  Y.  Super, 
i  614;  Van  Heusen  v.  Van  Heusen,  etc., 
Co.,  74  Misc.  292,  131  NTS  401;  Mlck- 
les  v.  Rochester  City  Bank,  11  Falga 
118,  42  AmD  103. 

Okl. — Bass,  etc.,  Furniture,  eta,  Co. 
V.  Harbour,  42  Okl.  335,  140  P  956. 

Pa. — Puritan  Coal  Mln.  Co.  v.  Penn- 
sylvania R.  Co..  237  Pa.  420.  85  A  426, 
AnnCa8l914B  37;  In  re  Ooetz,  236  Pa. 
630,  85  A  65;  Bidwell  V.  Pittsburgh, 
etc.,  R.  Co.,  114  Pa.  536,  6  A  729. 

Tenn. — Union  Biuik  v.  State,  9 
Yerg.  490.  ^ 

Tex. — Presnall  v.  Stockyards  Nat. 
Bank,  fClv.  A.)  151  SW  873. 

W.  Va. — Park  v.  Ulster,  etc..  Petro- 
leum Co.,  25  W.  Va.  108;  Mooro  v. 
Schoppert,  22  W.  Va.  282. 

See  McCllntock  v.  Bourbon  County 
Agricultural  Soc,  49  SW  23,  20  KyL 
1246  (holding  that  the  acceptance  by 
stockholders  of  certiflcates  of  stock 
In  the  corporation  In  lieu  of  any  In- 
terest in  land  owned  by  the  corpora- 
tion precludes  them  from  claiming 
the  proceeds  of  the  sale  of  the  land 
over  creditors  of  the  corporation). 

And  see  supra   {  1229. 

"The  title  to  property  Is  in  the  cor- 
poration and  not  in  the  stockholders." 
Matthews  v.  Headley  Chocolate  Co., 
130  Md.  523,  535,   100  A  646. 

"The  owner  of  shares  of  stock  in 
a  corporation  is  not  the  owner  of  the 
property  or  of  any  share  of  the  prop- 
erty of  the  corporation  in  any  legal 
sense.  ...  He  has  a  right  to  a  pro- 
portionate share  in  the  profits  and  a 
right  to  any  dividend  after  It  has 
been  declared,  and  he  may  assign  his 
right  or  interest  by  a  transfer  of  his 
shares  of  stock,  but  he  is  not  an 
owner  of  any  portion  of  the  property 
of  the  corporation."  Peo.  v.  Den- 
nett, 276  111.  43,  46,  114  NE  493. 

"A  shareholder  has  no  distinct  and 
individual  title  to  the  moneys  or  prop- 
erty of  the  corporation."  In  re  Ooetz, 
236  Pa  630,  .634,  86  A  65;  Bidwell  v. 
Pittsburgh,  etc.,  R.  Co.,  114  Pa.  635, 
6  A  729. 

"Ownership  of  capital  stock  Is  by 
no  means  identical  with  or  equivalent 
to  ownership  of  corporate  property." 
Brock  V.  Poor,  216  N.  T.,387,  401,  111 
NE  229. 

"Although  stockholders  own,  pro- 
portionately to  their  holdings,  the 
right  to  share  in  the  corporate  assets, 
they  belong  to  the  corporation  until 
the  corporation  agents  exercise  their 
discretion   and    divide    then 
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property  is  in  the  corporation  and  not  in  the  stock- 
holders,* while  others  regard  the  stockholders  as  the 
equitable  owners  of  the  assets,*  .  and  the  cor- 
poration as  holding  the  legal  title  in  trust  for  the 
stockholders.^"  A  member  or  stockholder  is  not  a 
joint  tenant,  tenant  in  common,  or  coowner  of  the 
corporate  property.**  A  stockholder  cannot  acquire 
title  to  the  corporate  property  except  through  a  cor- 
porate act.*^  He  has  no  right  to  take  any  of  the  cor- 
porate property  for  his  own  purposes,*'  or  to  use  it 
for  his  own  benefit,"  or  to  take  possession  thereof,** 
or  impose  a  lien  thereon.**  Neither  has  he  any  direct 

the  stockholders."  U.  S.  Trust  Co.  v. 
Heye.  224  N.  Y.  242,  263,  120  NE  646. 
[a]  Zi«Bd  gnutad  to  «oipor»tlon. 
— (1)  A  grant  of  land  to  a  corpora- 
tion, with  power  to  make  contracts 
In  reference  thereto  for  the  purpose 
of  accomplishing  corporate  purposes. 
Is  not  a  grant  to  the  original  corpora- 
tors In  the  proportion  In  which  they 
have^  subscribed  for  stock  In  the  com- 
pany organized.  The  title  vests  In 
ihe  company  for  the  purpose  of  ac- 
complishing the  end  and  object  of  Its 
creation,  and  not  In  the  individual 
stockholder,  in  the  proportion  that 
his  shares  bear  to  the  whole  stock, 
for  his  private  benefit  and  disposal. 

frown  V.  Florida  Southern  R.  Co.,  19 
la.  472.  (2)  Where  two  persons 
acting  as  partners  form  a  corpora- 
tion and  transfer  property  to  it,  the 
property  ceases  to  be  theirs  and  be- 
comes that  of  the  cori>oratlon,  al- 
though they  become  owners  of  its 
stock.  Neither  of  them  can  be  heard 
to  deny  the  ownership  of  the  corpora- 
tion nor  to  claim  title  in  its  property 
except  as  stockholders.  Fearce  T. 
Sutherland,  3  Alaslui  303, 


control  over  the  money  and  property  of  the  cor- 
poration; the  right  to  control  and  manage  the  cor- 
porate property  is  vested  in  the  corporation  and  is 
exercisable  through  the  directors,  ofiSeers,  and 
agents.*'  However,  it  has  been  held,  that  where  the 
ofiBcers  of  the  corporation  attempt  to  wreck  it,  or  to 
secure  its  property  to  their  own  profit  or  permit  its 
property  to  be  taken  from  it  without  an  effort  to 
rescue  it,  a  stockholder  may  redeem  the  corporate 
property  from  execution  sale  and  recover  the  amount 
paid  by  an  action  against  the  corporation.  Under 
these  circumstances  he  will  not  be  considered  a  mere 


[b]  Kent*. — (1)  "The  legal  owner- 
ship of  rents  for  corporate  property 
is  in  the  corporation,  notwithstanding 
its  agreement  that  the  lessee  shall 
pay  same  directly  to  the  stockhold- 
ers." Rensselaer,  etc.,  R.  Co,  v.  Ir- 
win, 239  Fed  789,  746.  (2)  A  railroad 
company  leased  all  its  property, 
rights,  and  franchises  to  defendant, 
by  an  Instrument  by  which  the  latter 
guaranteed  to  the  lessor  an  annual 
dividend  of  ten  per  cent  on  its  capi- 
tal stock;  and  such  guaranty  was 
printed  on  the  certificates  of  stock 
of  the  lessor.  It  was  held  that  such 
lease  did  not  give  an  Individual  stock- 
holder In  the  lessor  company,  hold- 
ing such  a  certificate  of  ptock,  the 
right  to  maintain  an  action  to  recover 
the  amount  to  be  paid  to  the  lessor, 
or  any  part  of  It.  Harkness  v.  Man- 
hattan R  Co.,  64  N.  Y.  Super.  174. 
11    NYSt   732. 

[c]  StooK  In  aaother  eorponrtioB. 
— Title  to  stock  of  one  corporation 
held  by  another  corporation  is  in  tlie 
latter  and  not  in  its  stockholders. 
C  S.  Radiator  Corp.  v.  SUte,  208  N. 
Y.   144.  101  NB  783. 

[d]  Honey  and  ■•ovrltlea, — (1) 
The  title  to  money  and  securities  un- 
til they  are  distributed  In  the  form 
of  a  dividend  is  in  the  corporation,  not 
In  the  stockholders.  Peckham  v.  Van 
Wagenen,  88  N.  Y.  40,  38  AmR  392 
[aft  4B  N.  Y.  Super.  328L  (2)  Where 
all  the  property  of  a  corporation  is 
sold,  and  a  regular  conveyance  there- 
of executed,  the  fact  that  the  pur- 
chaser, as  a  precautionary  measure, 
requires  an  assignment  to  him  of  all 
the  stock  of  the  corporation,  does  not 
make  the  transaction  a  mere  sale  of 
the  stock,  rather  than  of  the  prop- 
erty; and  the  proceeds  belonK  to  the 
corporation,  and  not  to  the  Individ- 
uals transferring  the  stock.  Pen- 
dery  v.  Carleton,  87  Fed.  41,  30  CCA 
610. 

[ej  Sonatlona, — The  interest  of 
members  of  a  private  corporation 
possesBed  of  donations  to  the  cor- 
poration "for  the  encouragement  and 
advancement  of  u.seful  knowledge 
throufrhout  the  state"  Is  no  more  than 
Is  common  to  the  public  at  large,  and 
does    not    restrain     the    corporation 


from  releasing  any  right  conferred, 
or  assenting  to  a  change  In  Its  char- 
ter. St  John's  College  v.  Purnell,  23 
Md.  629,  639. 

StvlAtnda  see  supra  {{  1207-1263. 

B.  Ark. — Red  Bud  Realty  Co.  v. 
South,  96  Ark.  281,  131  8W  340. 

111.— Peo.  v.  Dennett,  276  111.  43,  46, 
114  NB  493.  ~ 

Iowa. — Dawson  v.  National  I*  Ins. 
Co.  of  America.  176  Iowa  366,  167  NW 
929,  IiRA1916ES  878.  Contra  Brldg- 
man  v.  Keokuk,  72  Iowa  42,  33  NW 
366. 

Philippine. — ^Pascual  v.  Del  Saz 
Orozco,  i9  Philippine  82,  86. 

Tex.— Fox  v.  Robblns,  (Civ.  A.)  70 
SW  697. 

"The  stockholders  of  a  corporation 
completely  organized  .  .  .  have  nei- 
ther legal  nor  equitable  title  to  the 
property  of  the  corporation."  Peo. 
V.  Dennett,  supra. 

"It  is  a  universally  recognized  doc- 
trine that  a  stockholder  in  a  corpora- 
tion has  no  title  legal  or  equitable  to 
the  corporate  property;  that  both  of 
these  are  in  the  corporation  itself 
for  the  benefit  of  all  the  stockhold- 
ers." Pascual  V.  Del  Saz  Orozco,  su- 
pra. 

"A  stockholder  does  not  acquire 
any  estate  in  the  property  of  a  cor- 
poration by  virtue  of  his  stock,  the 
full  legal  and  equitable  title  thereto 
Is  In  the  corporation."  Red  Bud 
Realty  Co.  v.  South,  96  Ark.  281,  291, 
131  SW  340. 

[a]  Assets  In  hsads  of  stotiUiold- 
•IS. — "Assets  of  a  corporation  in  the 
hands  of  stockholders  are  regarded, 
in  equity,  as  the  property  of  the  cor- 
poration.'' Standard  Distilling,  etc., 
Co.,  V.  Springfield  Coal  Min.,  etc.,  Co., 
239  111.  600,  601,  88  NE  236. 

Prop«rt7  In  ooiporation  as  dlstlaat 
entity  see  supra  (i  7,  26. 

^  Lynch  v.  Turrish,  236  Fed.  663, 
149  CCA  649;  Doherty  &  Co.  v.  Rice, 
186  Fed.  204  [aft  184  Fed.  878,  107  CCA 
202];  Tipton  Fire  Co.  v.  Barnholsel, 
92  Ind,  S8;  Brock  v.  Poor,  216  N.  Y. 
887,  401,  111  NE  229;  Holmes  v. 
Camp,  186  App.  Dlv.  676,  17B  NYS  349; 
Cronln  v.  Potters'  Co-op.  Co.,  11  Ch. 
Dec.  (Reprint)  748,  29  ClncLBu'  B2. 
And  see  New  York,  etc.,  R.  Co.  v. 
Schuyler,  7  AbbPr  (N.  Y.)  41  (holding 
that  the  stockholders  have  an  equi- 
table right  in  the  net  earnings  or 
income  of  the  property  of  which  the 
corporation  holds  the  legal  title). 

"The  corporation  in  respect  of  cor- 
porate property  and  rights  Is  entirely 
distinct  from  the  stockholders  who 
are  the  ultimate  or  equitable  owners 
of  Its  assets."     Brock  v.  Poor,  supra. 

"The  shareholders  are  the  owners 
of  the  corporate  property  In  equity. 
WTien  the  corporation  is  dissolved  and 
its  debts  paid,  the  former  corporate 
property  belongs  to  them  as  Individ- 
uals." Doherty  v.  Rice.  186  Fed.  204, 
212   [aff  184  Fed.  878.  107  CCA  202]. 

10.  Wheeler  v.  Abilene  Nat  Bank 
Bldg.  Co.,  159  Fed.  391,  89  CCA  477,  16 
LRANS  892,  14  AnnCas  917;  Jones  v. 
Missouri,  etc.,  Electric  Co.,  144  Fed. 
765,  75  CCA  631;  Hyams  v.  Old  Do- 
minion Co.,  113  Me.  294,  93  A  747, 
L.RA1915D  1128;  Hooking  Valley  R. 
Co.  V.  Toledo  Terminal  R.  Ck).,  (Oh.) 
122  NE  36.  38;  Moore  v.  Schoppert, 
22  W   Va    282 

"WTiile  the  legal  title  to  all  cor- 
porate property  Is  vested  in  the  cor- 


poration, nevertheless,  it  holds  this 
title  in  trust  for  its  stockholders  and 
creditors.  Every  stoddiolder  has  a 
property  interest  in  the  corporate 
property,"  Hocking  Valley  R.  Co.  v. 
Toledo  'Terminal  R.  Co.,  supra. 

XI.  U.  S. — Rothchlld  v.  Memphis, 
etc.,  R.  (30.,  113  Fed.  476,  61  CWA  810. 

Ala. — Harton  v.  Johnston,  ICC  Ala. 
317,  322,  61  S  992   [cit  Cycl. 

c!al.— Oashwller  v.  Willis,  tS  Cat 
11,  91  AmD  607. 

Kan. — Morbach  v.  Home  Mln.  Co.. 
63  Kan.  731,  37  P  122. 

Iia. — Williamson  v.  Smoot,  7  Mart 
31.  12  AmD  494. 

Me. — Bangor  House  Proprietary  v. 
Hinckley,  12  Me.  385. 

Mass. — Hawes  v.  Anglo-Saxon  Pe- 
troleum Co.,  Ill  Mass.  200;  Russell  v. 
MoLellan,  14  Pick.  63:  Pratt  ▼.  Bacon, 
10  Pick.  128. 

Mo.— >8purIook  v.  Missouri  Pac.  R 
Co.,  90  Mo.  199,  2  SW  219. 

N.  Y. — ^U.  S.  Radiator  Corp.  v.  State, 
208  N.  Y.  144,  101  NE  783,  46  LRANS 
585  [aff  151  App.  Mv.  367.  135  NYS 
9811;  Burrall  v.  Bushwlck  R.  Oo.,  75 
N.  Y.  211:  Dyokman  v.  Valiente,  4J 
Barb.  181;  Mlckles  v.  Rochester  City 
Bank,  11  Paige  118,  42  AmD  103. 

Pa. — ^Boas  v.  Montello  Brick  Cte., 
20  Pa.  Dist  796. 

S.  D.— SUte  V.  Mudle,  tt  S.  D.  41, 
116  NW  107. 

W..  Va. — ^Kanawha  C^oal  Co.  ▼.  Bal- 
lard, etc..  Coal  Co.,  43  W.  Va.  721.  29 
SE  »4. 

"Shareholders  in  an  existent  cor- 
poration are  not  tenants  in  common 
of  the  corporate  property."  Hsrton 
v.  Johnston,  166  Ala.  317,  322,  61  S 
992,  993  [clt  C:yc1. 

"The  stockholders  are  not  the  pri- 
vate and  joint  owners  of  the  property 
of  the  corporation,  and  the  Interest  of 
each  stockholder  Is  of  a  collateral 
nature,  not  the  Interest  of  an  owner." 
Morbach  v.  Home  Min.  Co.,  5S  Kan. 
731,  739.  37  P  122. 

la.  Balllle  ▼.  Columbia  Gk>ld  Mln. 
Co.,  86  Or.  1,  166  P  966,"167  P  1167. 

13.  Boynton  v.  Roe,  114  Miclu  401, 
72  NW  267. 

14.  Sanborn  Chitting  Co.  v.  Paine, 
244  Fed.  672,  167  CCA  120;  Hess  v. 
Relck.  78  N.  J.  L.  41 7, '69  A  1090  [rev 
on  other  grounds  78  N.  J.  Li.  645,  7» 
A  926]. 

15.  Peo.  V.  Dennett,  276  III.  48.  114 
NE  493;  Oudin,  etc..  Fire  Clay  Mln., 
etc.,  Co.  V.  Conlan,  34  Wash.  216,  75 
P798. 

16.  Bedford  v.  New  York  Iron 
Mine,  5l  N.  Y.  Super.  286,  4  NYS  836. 

17.  U.  S. — ^Humphreys  v.  McKls- 
sock,  140  U.  S.  304,  11  SCt  779,  36  L. 
ed.  473;  Lynch  v.  Turrlsli,  2S<  Fed. 
653,  149  CCA  649. 

111.— Sellers  v.  Qreer,  172  HL  649. 
50  NE  246,  40  LRA  689  [rev  64  HI.  A. 
605]. 

La. — Percy  v.  White,  7  Rob.  518. 

Me. — Dlmer  v.  Lime  Rock  R.  Co.,  98 
Me.  679,  57  A  1001,  66  LRA  387. 

Pa. — In  re  Ooets,  236  Pa.  630.  86  A 
66;  Bidwell  v.  Pittsburg,  etc.,  R.  Co.. 
114  Pa.  536.  6  A  729. 

Wash. — Oudin,  etc.,  Fire  Clay  Mln., 
etc.,  Cte.  V.  Conlan,  34  Wash.  216,  76 
P798. 

"The  property  of  a  corporation  is 
not  subject  to  the  control  of  individ- 
ual members,  whether  acting  sep- 
arately or  Jointly."  Humphreys  v. 
McKlssock,  140  U.  S.  304,  312,  11  SCt 
779,  36  L.  ed.  473. 


For  later  cases, developments  and  ehanffaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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volunteer.^*  Apart  from  his  stoelc,  an  individual 
stockholder  has  no  interest  in  the  corporate  assets 
which  is  capable  of  being  assigned.^' 

Franchlsea.  The  franchise  to  exist  as  s  corpora- 
tion pertains  to  the  stockholders  as  Bach,'°  and  each 
one's  interest  therein  accompanies  the  transfer  of 
his  share  of  stock.*^  A  stockholder  of  a  company 
which  was  granted  certain  exclusive  rights  and  fran- 
chises has  a  vested  right  in  his  interest  in  such 
franchises,  of  which  the  corporation  may  not  deprive 
him.** 

Loss  of  memherahlp.  Where  certain  persons  cease 
to  be  members  or  stockholders,  they  lose  whatever 
interest  they  have  in  its  property,  **  and  are  power- 
less to  act  as  members  or  stockholders  in  transferring 
corporate  assets.'* 

^pairment  of  capital  or  diviBion  of  assets.  Each 
stockholder  is  entitled  to  have  the  capital  stock  of  the 
corporation  unimpaired  for  the  purpK>se  of  carrying 
on  the  business  which  the  corporation  was  organized 
to  perform.^"  Under  some  statutes  the  stockholders 
of  a  corporation  are  ^lone  authorized  to  fix  the 
reserved  working  capital,  in  the  absence  of  regulatory 
provisions  in  the  articles  or  by-laws  to  the  contrary.*' 
The  inhibition  of  a  statute  providing  that  the  direc- 
tors must  not,  prior  to  dissolution  and  payment  of 
all  debts,  divide,  withdraw,  or  pay  to  the  stockholders 
or  any  of  them  any  part  of  the  capital  stock  extends 
also  to  the  stockholders,  and  prohibits  them  from 
receiving  assets  of  the  corporation  distributed  in" 
violation  of  the  statute.*^  Under  such  a  statute  thel 


la]  Aa  agmlBst  tmstaav— A  mere 
stocKJbolder  of  a,  corporation  has  no 
right  to  control  of  the  corporation's 
property  as  against  a  regularly  Quali- 
fied trustee  who  Is  also  president  of 
the  company.  Oudln,  etc.,  Plre  Clay 
Mln.,  etc.,  Co.  v.  Conlan,  34  Wash.  216, 
76  P  798. 

[b]  The  UMBiliarB  of  an  Inooipora- 
t*a  military  company  which  has  no 
capital  stock  and  whose  property  was 
acquired,  not  by  subscriptions  paid  In 
by  Its  members,  but  Oy  donations 
made  by  public  spirited  citizens,  do 
r.ot  have  such  an  interest  In  the  prop- 
erty of  the  organization  as  entitles 
them  to  control  It.  Cummlnss  v.  Hol- 
Us.  108  Ga.  402,  38  SB  919. 

fc]  Avplleatlon  of  mla^-Equlty 
'Will  not  compel  a  surrender  of  assets 
'Which  a  corporation  has  given  to  in- 
dorsers  of  the  notes  of  another  cor- 
pora.tion,  to  reimburse  them  for  pay- 
ing the  same,  the  payments  being  vir- 
tually and  really  m  aid  of  the  former 
corporation,  and  Incidentally  of  plain- 
tiff, a  stockholder  in  it.  Kendall  v. 
Klaperthal  Co.,  202  Pa.  S96,  52  ▲  92. 

^B.  Duquesne  Gold  Mln.  Co.  v. 
Olaser.  46  Colo.  186,  103  P  299. 

19.  Gotten  v.  Tyson,  121  Md.  697, 
89  A  113.  But  see  Fetzer  v.  Clilcago 
South  Side  Lumber  Co.,  202  Fed.  87  8, 
121  CCA  236  (holding  that  a  certain 
security  contract  did  not  call  for 
stock  but  for  an  interest  in  the  cor- 
poration, and  that  its  market  value 
could  "bo  arrived  at  only  by  ascertain- 
ing what  property  It  represented). 

20.  Meyer  v.  Johnston,  63  Ala.  237. 
And  see  supra  I  160  et  seq. 

ai.     Meyer  v.  Johnston,  68  Ala.  237. 

as.  Olfford  V.  New  Jersey  R.,  etc., 
Co.,  10  N.  J.  Eq.  171. 

33.  Qroesbeeck  v.  Dunscomb,  41 
HowPr  (N.  T.)  302. 

a*.  Bauernschmldt  v.  Bauem- 
echmldt.  97  Md.  35,  64  A  637. 

SB.  Trindade  V.  Atwater  Canning, 
etc.,  Co.,  (Cal.  A.)  128  P  756:  Detroit 
Trust  Co.  V.  Goodrich,  175  Mich.  168, 
141   NW  882,  AnnCasl915A   821. 

[a]  Bale  at  nndervaluatlon.— 
Where  a  railroad  company,  having 
purchased  a  majority  of  the  shares 
of  stock  in  a  canal  company,  elected 
for  the  latter  a  board  of  directors 
who  tk'ere  in  the  Interest  of  the  rail- 


road comi>any,  and  then,  iirlth  the  as- 
sent of  such  board,  appropriated  the 
entire  canal  and  property  of  the  canal 
company  as  a  railroad  track;  paying 
therefor  a  price  or  compensation 
which  was  agreed  on  by  the  directors 
of  the  two  companies,  but  which  was 
far  below  the  actual  value  of  the 
property,  it  was  held  that,  although 
the  stockholders  and  creditors  of  the 
canal  company  could  not,  after  the 
road  had  been  completed,  reclaim  the 
property  or  enjoin  its  use,  they  were 
not  concluded  by  such  agreement,  ao 
far  as  regarded  the  price  of  the  prop- 
erty, but  could,  by  action,  compel  the 
railroad  company  to  account  for  Its 
additional  value.  Qoodin  v.  Cincin- 
nati, etc..  Canal  Co.,  18  Oh.  St.  169,  98 
AmD  96. 

[b]  ApnUoation  of  mte^Where 
the  capital  of  a  corporation  is  de- 
pleted by  the  payment  of  unearned 
dividends  to  one  class  of  stockholders 
to  the  Injury  of  another  class,  any  one 
of  the  latter  class  may  by  appropriate 

firoceedlngs  compel  the  corporation 
tself  to  recover  the  funds  so  unlaw- 
fully withdrawn.  Detroit  Trust  Co.  v. 
Goodrich.  176  Mich.  168,  141  NW  882, 
AnnCasl915A  821. 

Bltrht  to  anjola  ultra  tIsm  act  see 

infra   !   1334. 

3B.  Wilson  V.  American  Ice  Co., 
206  Fed.  736. 

87.  O'Dea  v.  Hollywood  Cemetery 
Assoc,  154  Cal.  68,  97  P  1;  Kohl  v. 
Lllienthal,  81  Cal.  378,  20  P  401,  22  P 
689,  6  LRA  620;  Well  v.  Defenbacb,  31 
Ida.  258,  170  P  103. 

as.  Weil  V.  Defenbach,  31  Ida.  258, 
170  P  103. 

UabUty   to    endlton    see    intra 

is    1500-1502. 

S9.  White  V.  Butler  Univ.,  78  Ind. 
586. 

lal  nnstiatlos. — ^Where  the  char- 
ter authorized  the  corporation  to  ex- 
fiend  a  certain  amount  of  its  capital 
n  the  purohase  of  grounds  and  the 
erection  of  buildings,  and  provided 
that  the  balance  of  the  capital  stock 
be  kept  and  retained  as  a  permanent 
fund,  the  interest  to  be  used  and  ap- 
plied to  the  support  of  the  corpora- 
tion, the  corporation  Was  without 
power  to  adopt  a  by-law  providing  for 
the  distribution  of  the  revenue  of  the 


liability  of  stockholders  is  primarily  to  the  corpora- 
tion and  secondarily  to  ihe  creditors.^^  Also,  the  pro- 
visions of  some  charters  prevent  a  distribution  among 
stoddiolders.**  Where,  however,  the  corporation 
makes '  a  valid  distribution  of  assets  among  stock- 
holders, the  assets  so  distributed  cease  to  belong  to 
the  corporation  and  become  the  absolute  property  of 
the  stockholders  against  everybody  except  corporate 
creditors.*"  A  conveyance  of  property  to  a  corpora- 
tion which  it  is  incompetent,  under  its  charter  or  gov- 
erning statute,  to  take  and  hold,  is  not  void  but  void- 
able only,  by  the  state,  at  its  election.  A  court  of 
equity  will  not  therefore  at  the  suit  of  a  stock- 
holder take  such  property  from  the  assets  of  the 
corporation  and  divide  it  among  the  stockholders.^^ 

[i  1321]  b.  Sole  Stockholder.  One  who  be- 
comes the  owner  of  all  the  capital  stock  of  a  cor- 
}>oration  does  not  become  the  legal  owner  of  its  pro- 
perty.** He  is  not  thereby  enabled  to  ignore  the 
existence  of  the  corporation  and  convey,  encumber,  or 
deal  -with  its  property  in  his  own  name  without  the 
action  of  the  corporation.^*  However,  it  is  held  that 
acts  done  by  him  or  at  his  instance  in  reference  to  the 
pro{>erty  of  the  corporation  are  done  on  its  behalf 
or  for  its  benefit,**  and  are  binding  on  it.**  He  has 
'no^power  to  pledge  the  property  or  credit  of  the  cor- 
iporation  to  £^eure  his  individual  debt,  to  the  preju- 
,dice  of  the  creditors  of  the  corporation  ;**  hut  no  one 
but  the  creditors  of  the  corporation  can  complain.*^ 

[$  1322]  c.  Majority  and  Minority  Stockholders 
—(1)    In  GeneraL    The  ownership  of  a  majority  of 

corporation  among  the  stockholdera. 
White  V.  Butler  Univ.,  78  Ind.  685. 

sa  Heman  v.  Britton,  88  Mo.  549. 
See  Tooker  v.  National  Sugar  Refin- 
ing Co.,  80  N.  J.  Eq.  306,  84  A  10 
(holding  action  in  equity  to  recover 
barred  by  period  of  limitations  appli- 
cable to  action  at  law). 

XlCbta  of  eredttors  see  infra  {  1502. 

31.  Burden  v.  Burden,  8  App.  Div. 
160,  40  NYS  499  [aff  169  N.  Y.  287, 
64  NE  17]. 

33.  Louisville  V.  McAteer,  81  SW 
698,  26  KyL  425,  1  LRANS  766;  Louis- 
ville Banking  Co.  v.  Eisenman,  21  SW 
631.  14  KyL  705,  19  LRA  884,  21  SW 
1049,  14  KyL  710;  Barnes  v.  Smith,  48 
Mont.  809.  137  P  541;  Brock  v.  Poor, 
216  N.  Y.  887,  401,  111  NB  229  [rev  187 
App.  Div.  784,  798,  800,  163  NYS  832, 
342,  343,  169  App.  Div.  936,  163  NYS 
1107];  'venner  v.  New  York  Cent.,  etc., 
R.  Co.,  177  App.  Div.  296,  164  NTS 
626  [aff  94  Misc.  671,  158  NYS  602]; 
Button  v.  HofTman,  61  Wis.  20,  20  NW 
667,  50  AmR  181.     See  also  supra  {  6. 

"Even  complete  ownership  of  cap- 
ital stock  does  not  operate  to  transfer 
the  title  to  corporate  property.  .  .  . 
One  who  by  purohaae  or  otherwise  be- 
comes the  owner  of  all  the  capital 
stock  of  a  private  corporation,  does 
not  thereby  become  the  legal  owner  of 
its  property  but  title  to  the  latter  is 
vested  in  the  corporate  entity." 
Brock  V.  Poor,  supra. 

33.  Watson  v.  Bonflls,  116  Fed.  157, 
68  CCA  685  tcertlorari  den  187  U.  S. 
641,  23  set  841,  47  L.  ed.  346];  BufTalo 
Loan,  etc.,  Co.,  v.  Medina  Glas,  etc., 
Cto.,  l62  N.  T.  67,  66  NE  606  [aft  12 
App.  Div.  199,  42  NYS  781,  and  rearg 
den  162  N.  Y.  620,  57  NB  1105]:  Par- 
ker v.  Bethel  Hotel  Co.,  98  Tenn.  262, 
34  SW  209,  31  LRA  706.  See  also 
infra  XIV,  B. 

34.  Alaska  Juneau  Gold  Min.  Co. 
V.  Bbner  Gold  Mln.  Co.,  289  Fed.  638, 
152  CCA  472. 

35.  Norma  Mln.  Co.,  v.  Mackay,  241 
Fed.  640,  164  CCA  398;  Gotten  v.  Ty- 
son, 121  Md.   697,  89  A  113. 

Power  to  rraressnt  oorporatiOB 
generally  see  infra  Xrv,  B. 

36.  Stewart  v.  Gould,  8  Wash.  867, 
36  P  277. 

37.  Mlllsaps  V.  Merchants',  etc.. 
Bank,  71  Miss.  861,  13  S  903. 
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the  stock  of  a  corporation  gives  the  holder  no  greater 
right  to  the  property  of  the  corptoration  than  if  he 
owned  a  small  percentage  of  the  shares.^^  Neither 
has  he  any  more  authority  to  mortgage  the  corptorate 
property  than  any  other  stockholder."  A  majority 
of  stockholders  have  no  right,  directly  or  indirect- 
ly, to  appropriate  or  divert  to  themselves  assets  of 
the  company  to  the  detriment  of  other  stockholders.*** 
Neither  are  they  authorized  to  give  away  the  rights 
of  the  corporation  against  the  protest  and  to  the 
injury  of  the  minority.*^  They  are  without  right  to 
pay  gratuities  to  one  of  their  number.*'  Reasonable, 
proper,  and  lawful  expenditures  made  by  or  -at  the 
instance  of  majority  stockholders  will  be  upheld  as 
against  the  minority  stockholders.*" 

[(  1323]     (2)     Sale— (a)     All     Property.     At 
common  law  neither  the  directors  nor  a  majority  of 


the  stockholders  has  power  to  sell  all  the  property  of 
a  going,  prosperous  corporation,  able  to  achieve  the 
objects  of  its  creation,  as  against  the  dissent  of  a 
single  stockholder.**  Where,  however,  the  corpwra- 
tion  is  insolvent  or  in  failing  circumstances,  and  the 
business  can  no  longer  be  carried  on  profitably  and 
advantageously,  such  a  sale  may  be  made,  and  minor- 
ity stockholders  cannot  object  thereto  in  the  absence 
of  fraud.*'  Nor  does  the  rule  forbidding  a  sale  of 
all  the  corporate  property  without  the  consent  of 
minority  stockholders  apply  where  power  to  make 
such  sale  is  conferred  by  the  charter  of  the 
corporation  or  by  statute.**  It  is  sometimes 
provided  by  statute  that  stockholders  represent- 
ing a  specified  priDportion  of  the  outstanding  capital 
stock,  such  as  a  majority,*^  two  thirds,**  or  three 


38.  Com.  T.  Uulr,  170  Ky.  485.  186 
BW  194. 

39.  Eng-laad  v.  Dearborn,  141 
Mass.  690,  6  NE  S37. 

40.  Stebblns  v.  Michigan  Wheel- 
barrow, etc.,  Co..  212  Fed.  19,  129  CCA 
471  [rev  191  Fed.  238];  Jones  v.  Mls- 
Bourl-Edlson  Electric  Co.,  144  Fed. 
765,  75  CCA  631  [rev  135  Fed.  1531; 
Ervin  V.  Oregon  R.,  etc.,  Co.,  20  Fed. 
677,  27  Fed.  625,  23  Blatchf.  617  [app 
dlsm  136  U.  S.  645  mem,  10  SCt  1072 
mem,  34  L.  ed.  554  mem] ;  Morse  v. 
Metropolitan  SS.  Co.,  87  N.  J.  Bq.  217, 
221,  100  A  219  [aft  88  N.  J.  Eq.  325, 
104  A  194];  Colgate  v.  U.  S.  Leather 
Co.,  73  N.  J.  Eq.  72.  67  A  657  [rev  on 
other  grounds  76  N.  J.  Eq.  229,  72  A 
126,  19  AnnCas  1262];  Male  v.  At- 
chison, etc.,  R.  Co.,  179  App.  DIv.  87, 
166  NTS  693:  Menler  v.  Hooper's  Tel. 
WkB.,  L.  R.  9  Ch.  360;  Cook  v.  DeekB, 
ri916J  1  A.  C.  554,  27  DomLR  1  [rev 
88  Ont.  L.  209,  21  DomLR  497];  Bur- 
land  V.  Earle,  [1902]  A.  C.  83. 

"That  a  majority  of  the  stockhold- 
ers of  a  corporation,  no  matter  how 
Jarge,  has  no  right  to  divert  to  them- 
selves assets  of  the  company  to  the 
detriment  of  Its  creditors  and  stock- 
holders, is,  of  course,  settled."  Morse 
v.  Metropolitan  SS.  Co.,  supra. 

«.  Armington  v.  Palmer,  21  R.  I. 
109,  42  A  808,  79  AmSR  786,  48  LRA 
96. 

[a]  mnstnttfama.— (1)  Majority 
stockholders  of  a  corporation  which 
has  sold  its  plant,  machinery,  stock, 
and  other  tangible  property  caniiot, 
without  consideration  and  against  the 
protest  of  minority  stockholders,  au- 
thorize the  vendee  to  use  the  name 
of  the  corporation.  Armington  v. 
Palmer,  21  R.  1.  109,  42  A  308,  79 
AmSR  786,  43  LRA  95.  (2)  Appli- 
cation of  the  proceeds  of  a  sale  of  a 
corporation's  treasury  stock  to  reim- 
burse an  original  stockholder  for 
money  expended  in  purchasing  prop- 
erty transferred  to  the  corporation  in 
consideration  of  the  capital  stock 
which  was  divided  among  the  promo- 
ters, who  agreed  to  contribute  an 
equal  number  of  their  shares  to  the 
treasury,  was  a  fraud  against  pur- 
chasers of  the  treasury  stock.  Eure- 
ka MIn.,  etc.,  Co.  v.  Lively,  59  Wash. 
660.  110  P  425. 

43.  Jones  Lumber  Co.  v.  Wlsar- 
kana  Lumber  Co.,  126  Ark.  66, 187  SW 
1068. 

43.  Union  Pao.  R.  Co.  v.  Prank,  226 
Fed.  906.  141  CCA  610;  Perkins  v.  Cof- 
fin, 84  Conn.  276,  79  A  1070,  AnnCas 
1912C   1188 

44.  U.  S. — Stebblns  v.  Michigan 
Wheelbarrow,  etc.,  Co.,  212  Fed.  19, 
129  CCA  471  frev  191  Fed.  238];  Hunt 
v.  American  Grocery  Co.,  81  Fed.  632. 

Ala.— Tlllis  v.  Brown,  164  Ala.  403, 
46  S  589. 

Conn. — ^Byme  v.  Schuyler  Blectric 
Mfg.  Co.,  66  Conn.  886,  81  A  883.  28 
LRA  804. 

Iowa. — Price  v.  Holcomb,  89  Iowa 
123.  56  NW  407. 

Mo. — St.  Louis  v.  St.  Louis  Gas- 
light do.,  70  Mo.  69;  Bulkley  v.  Ble 
Muddy  Iron  Co.,  7  Mo.  A.  689  [ait  77 


Mo.  105]. 

Mont. — Forrester  V.  Boston,  etc., 
Min.  Co.,  21  Mont.  644,  66  P  229,  363. 

N.  J. — Kean  v.  Johnson,  9  N.  J.  Eq. 
401. 

N.  T. — Taylor  v.  Earle,  8  Hun  1; 
Abbot  v.  American  Hard  Rubber  Co.. 
33  Barb.  578;  Smith  v.  New  York  Con- 
sol.  Stage  Co.,  18  AbbPr  419,  28  How 
Pr  208,  277. 

Pa. — ^Langolf  v.  Seiberlltcb,  2  Taie. 
Eq.  Cas.  64. 

R.  I. — Boston,  etc.,  R.  Corp.  v.  New 
York,  etc.,  R.  Co.,  13  R.  I.  260. 

Wyo. — Smith  v.  Stone,  21  Wyo.  68, 
85,  128  P  612. 

"It  Is  not  within  the  lawful  power 
of  a  majority  of  the  stockholders  of 
a  solvent  going  corporation  to  sell  Its 
entire  assets  and  property  over  the 
objection  of  a  minority  stockholder, 
unless  such  power  is  expressly  con- 
ferred by  law,  in  the  absence  of  some 
exigency  or  a  condition  requiring  that 
course  to  be  pursued."  Smith  v. 
Stone,  supra. 

[a]  Xwuoa  for  mis.— "The  gen- 
eral rule  that  a  majority  cannot  sell 
the  entire  assets  of  a  prosperous  cor- 
poration is  based  upon  the  principle 
that  a  majority  cannot  control  cor- 
porate powers  to  defeat  corporate 
purposes."  Noyes  Intercorporate  Re- 
lations i  111  [quot  Smith  v.  Stone, 
21  Wyo.  62,  85,  128  P  612]. 

Ooasolldatloa  see  infra  XVII. 

lUaaotatloa  see  infra  XVIII. 

Power  of  oorpotation  to  sail  all  tta 
property  see  infra  XIV,  A. 

45.  U.  S. — Marks  v.  Merrill  Paper 
Co.,  203  Fed.  18,  123  CCA  380  [mod 
188  Fed.  850];  Hayden  v.  Official  Ho- 
tel Red-Book,  etc.,  42  Fed.  875. 

Del. — Butler  v.  New  Keystone  Cop- 
per Co.,  10  Del.  Ch.  371,  93  A  380. 

Iowa. — Price  v.  Holcomb,  89  Iowa 
123,  66  NW  407;  Sawyer  v.  Dubuque 
Printing  Co.,  77  Iowa  !!42,  42  NW  300. 

Mass. — Treadwell  v.  Salisbury  Mfg. 
Co.,  7  Gray  393,  66  AmD  490. 

Minn. — Rothwell  v.  Robinson,  44 
Minn.  638,  47  NW  256. 

Miss. — Berry  v.  Broach,  65  Miss. 
460,  4  S  117. 

Mont. — Forrester  v.  Boston,  etc., 
Min.  Co.,  21  Mont.  644,  66  P  229,  363. 

N.  J. — Sewell  v.  East  Cape  May 
Beach  Co.,  50  N.  J.  Eq.  717,  26  A  929. 

N.  Y. — Skinner  v.  Smith,  134  N.  Y. 
240,  31  NE  911;  Weingreen  v.  Mlchel- 
bacher,  149  NYS  110. 

R.  I. — Phillips  V.  Providence  Steam 
Engine  Co.,  21  R.  I.  302,  43  A  698,  45 
LRA  660.  

Wyo. — Smith  Y.  Stone,  21  Wyo.  62. 
128  P  612. 

N.  B. — Patrick  v.  Ehnplre  Coal,  etc., 
Co.,  8  N.  B.  Eq.  671,  4  EastLR  98. 

See  Tanner  v.  Lindell  R.  Co.,  180 
Mo.  1,  79  SW  165,  103  AmSR  534 
(recognizing  the  rule,  and  holding 
further  that  a  sale  of  all  the  cor- 
porate property  will  not  necessarily 
be  set  aside  merely  because  the  cor- 
poration was  doing  a  fairly  good  busi- 
ness and  some  of  the  stockholders 
did  not  consent  thereto,  and  that 
where  the  company  Is  not  running  at 


an  actual  loss  but  at  a  profit  so  small 
that  in  the  Judgment  of  the  majority 
the  capital  invested  is  not  yielding 
what  it  should  and  from  a  business 
standpoint  it  would  better  be  diverted 
Into  other  channels  that  promise  bet- 
ter results,  there  is  no  wrong  or  In- 
Jury  to  arouse  a  court  of  equity  into 
action). 

[a]  Season  for  rule. — "The  power 
of  a  majority  to  dispose  of  all  the 
property  of  a  losing  corporation,  how- 
ever, is  in  furtherance  of  the  pur- 
poses of  the  corporation  and  arises  ex 
necessitate.  When  the  further  prose- 
cution of  the  business  of  the  cor- 
poration would  be  unprofitable,  it  is 
the  duty,  as  well  as  the  right,  of  the 
majority  to  dispose  of  Its  property 
and  take  action  towards  the  liquida- 
tion of  its  aflCairs."  Noyes  Intercor- 
porate Relations  9  111  [quot  Smith 
v.  Stone,  21  Wyo.  62,  85,  128  P  612]. 

46.  V.  S. — Metcalf  v.  American 
Furniture  Co..  122  Fed.  116. 

Mo. — St.  Louis  v.  St.  liOUls  Gas- 
light Co.,  70  Mo.  69. 

Pa. — Lipton  V.  Bald  Eiagle  Plank 
Road  Co.,  17  Legint  366. 

R.  I. — Peabody  v.  Westerly  'Water 
Works,  20  R.  I.  176,  87  A  807. 

Wash. — Logie  v.  Mother  Lode  Cop- 
per Mines  Co.  of  Alaska,  179  P  835. 

47.  Koehler  v.  St.  Mary's  Brewlnf 
Co.,  228  Pa.  648,  77  A  1016,  139  Am 
SR  1024. 

48.  Wall  V.  Anaconda  Copper  Min. 
Co.,  216  Fed.  242  [afC  244  U.  S.  407.  37 
SCt  609,  61  L.  ed.  1229]  (Montana  stat- 
ute); Graham  v.  Pasadena  Land,  etc.. 
Co.,' 152  Cal.  696,  93  P  498;  South 
Pasadena  v.  Pasadena  Land,  etc.,  Co., 
152  Cal.  679,  93  P  490:  In  re  Tiramis, 
200  N.  Y.  177,  93  NE  622;  Ennis  v. 
Federal  Brewing  Co.,  128  App.  DIv. 
691.  108  NYS  230  [aft  192  N.  Y.  670. 
86  NE  1109];  Hinds  v.  FishklU.  etc., 
Gas  Co.,  96  App.  DIv.  14,  88  NYS  954; 
In  re  Drosnes,  176  NYS  628.  But  sea 
Forrester  v.  Boston,  etc.,  Min.  Co.,  81 
Mont  544,  65  P  299,  363  (where  the 
court  construed  the  statute  to  op- 
erate, not  as  an  enlargement,  but  as 
a  restriction  of  corporate  power  and 
to  prohibit  the  alienation  of  all  the 
property  of  a  mining  corporation  In 
any  and  all  cases  without  the  con- 
sent of  stockholders  representing  two 
thirds  of  the  shares,  but  farthef  on  in 
the  opinion  the  court,  for  the  purpose 
of  deciding  another  point,  conceded 
that  It  was  an  enabling  act  clothlnr 
the  directors  and  stockholders  own- 
ing two  thirds  of  the  shares  with 
power  not  possessed  at  common  law). 

[a]  Pnrpoae  of  UglaUtton. — "Tiie 
substance  of  the  sections  in  question 
was  first  enacted  by  chapter  638  of 
the  Laws  of  1893,  probably  to  meet 
the  situation  as  It  was  left  by  a  line 
of  Judicial  decisions  ending  in  1892. 
The  valuable  opinion  of  Judge  Allen 
In  Abbot  V.  American  Hard  Rubber 
Co.,  S3  Barb.  678,  after  standing  the 
test  of  time  and  criticism  for  thirty 
years,  was  followed  by  Peo.  v.  Ballard 
184  N.  Y.  269,  32  NE  64.  17  LRA  7J7. 
These  cases  and   those   which  inter* 
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fourths,*'  iiiay>  at  a  meeting  duly  called  for  that 
purpose,  authorize  or  direct  the  sale  of  all  the  corp- 
orate properties.'"'  Where  the  meeting  at  which  the 
sale  was  authorized  was  called  a  directors'  meeting 
instead  of  a  stockholders'  meeting,  but  the  persons 
constituting  the  board  of  directors  either  owned  or 
represented  every  share  of  stock,  the  sale  is  not  ultra 
vires  and  void,  but  at  the  most  is  only  voidable."^ 
While  such  statutes  do  not  apply  to  ordinary  sales 
by  a  corporation  in  the  regular  course  of  business, 
even  though  they  are  extraordinary  in  size,**  they  do 
apply,  not  only  to  a  sale  of  all  the  property  of  the 
corporation,  but  also  to  a  sale  of  the  business  assets 
and  property,  including  good  wiU;  of  an  independent 
and  important  branch  of  its  business.*"  A  fraudulent 
sale  under  such  a  statute  is  ground  for  relief  in 
equity,**  but  inadequacy  of  price  alone  is  not  suffi- 
cient ground  for  enjoining  or  setting  aside  at  the  in- 
stance of  a  dissenting  stockholder  a  sale  made  in 
accordance  with  such  statutory  provisions.**  Such  a 
sale  being  involuntary  as  to  a  dissenting  stockholder, 
he  is  entitled  to  receive  in  payment  of  his  shares 
either  money  or  what  under  the  circumstances  is  its 
equivalent  ;**  he  cannot  be  compelled  to  accept  stock 
in  another  corporation*^  or  long  term  bonds  insuffi- 
ciently secured.**  Where,  however,  a  stockholder 
participates  in  and  assents  to  the  action  of  the  ma- 
jority, he  cannot  thereafter  repudiate  the  terms  on 
which  the  sale  was  made  and  decline  to  accept  pay- 
ment for  his  stock  in  accordance  with  the  conditions 
of  the  sale.*"  Some  statutes  further  provide  that  any 
dissenting  stockholder  may  secure  appraisal  of  the 
value  of  his  stock  and  an  award  or  judgment  there- 


vened  established  the  law  that  a  cor- 
poration cannot 'Bell  all  Its  property, 
or  even  a  part  thereof  so  integral  as 
to  be  essential  for  the  transaction  of 
Its  ordinary  business,  because  such  a 
sale  Is  wholly  or  partly  an  act  of  self- 
destruction  and  a  practical  dissolu- 
tion without  compliance  with  law. 
The  discussion  of  the  subject  in  the 
various  opinions  suggested  two  evils: 
(1)  The  Injustice  to  the  bulk  of  the 
stockholders  from  want  of  power  in 
a  corporation  to  sell  Its  business  or 
an  essential  part  thereof  to  another 
corporation  organized  for  the  pur- 
pose, frequently  from  its  own  mem- 
cership,  on  terms  deemed  advan- 
tageous by  the  holders  of  a  large 
majority  of  the  stock.  (2)  The  in- 
justice to  minority  stockholders  of 
requiring  them  to  abandon,  change  or 
limit  their  business  if  the  majority 
should  have  the  power  to  direct  such 
a  sale.  An  incidental  evil  was  the 
po'wer  of  a  dissenting  stockholder 
to  comi>el  the  majority  to  buy  him 
out  on  his  own  terms  in  order  to 
secure  unanimous  consent  with  no 
one  left  to  question  the  transaction. 
.  .  .  This  legislation  was  designed  to 
meet  the  evils  pointed  out  ny  the 
courts  by  enabling  a  majority  of  two 
thirds  to  sell  it  they  deemed  it  was 
the  best  policy,  and  at  the  same  time 
to  protect  the  minority.  If  they  re- 
garded the  sale  as  opposed  to  their 
Interests."  In  re  Timmls,  200  N.  T. 
177.   180.  93  NS  622. 

4ft.  Kremer  v.  Public  Drue  CO., 
<S.  D.)   170  NW  671. 

BO.     See  supra  notes  47-49. 

61.     In  re  Drosnes,  176  NTS  MS. 

68.  In  re  Tlibmis,  200  N.  T.  177,  9t 
MB  622. 

S3.  In  re  Timmls,  200  N.  T.  177,  9* 
NE  622. 

[a]  nia  xsosons  for  the  mle  are 
that  such  a  sale  Involves  a  going  out 
of  business  pro  tanto;  that  it  is  a 
parting  with  one  of  the  powers  con- 
ferred by  the  charter;  and  thi^t,  al- 
though not  so  in  form.  It  Is  in  effect 
a  sale  of  part  of  the  franchise.  In 
re  Tlmmis,  800  N.  Y.  177.  98  NB  622. 

64.  Hinds  V.  FlshklM,  eta,  Oaa  Co., 
9e  ApPk  DiV.  14.  S8  NTS  >6i, 


56.  Koehler  y.  '  St.  Mary's  Brew- 
ing Co.,  228  Pa.  848,  77  A  1016,  139 
AmSR  1024. 

"Oross  inadequacy  of  price  is  at 
times  a  badge  of  fraud  In  oonnedtlon 
with  a  sale,  but  in  a  sale  like  this, 
made  by  one  corporation  to  another, 
in  accordance  with  the  provisions  of 
the  Act  of  April  17,  187«.  P.  L.  SO, 
Inadequacy  of  price,  standing  alone, 
with  nothing  else  to  support  the 
charge  of  fraud  and  collusion.  Is  not 
in  itself  any  evidence  of  fraud  and  is 
not  sufficient  to  enjoin  or  set  aside 
the  sale.  In  the  absence  of  fraud  or 
collusion  on  the  part  of  the  majority 
stockholders,  the  minority  stockhold- 
ers of  the  Sfc  Mary's  Brewing  Com- 
pany are  not  to  be  heard  to  complain 
of  inadequacy  of  price,  for  they  knew 
when  they  became  stockholders  that 
the  board  of  directors  of  the  company 
could,  with  the  consent  of  a  majority 
of  the  stockholders,  sell  for  such 
price  as  they  might  In  good  faith 
agree  to  take  for  the  corporate  prop- 
erty. They  knew  that,  as  to  this, 
they  would  at  all  times  be  compelled 
to  bend  to  the  will  of  the  majority." 
Koehler  v.  St  Mary's  Brewing  Co., 
228  Pa.  648,  661,  77  A  1016,  139  Am 
SR  1024. 

80.  Koehler  ▼.  St.  Blary's  Brewing 
Co.,  228  Pa.  648,  77  A  1016,  139  Am 
SR  1024. 

67.  Forrester  v.  Boston,  eta,  Min. 
Co.,  21  Mont.  644,  86  P  229.  363;  Kre- 
mer V.  Public  Drug  Co.,  (S.  D.)  170 
NW  571. 

[a]  Hot  wltblB  statnte. — A  trans- 
fer of  all  the  assets  of  the  corpora- 
tlon  to  another  corporation  in  ex- 
change for  stock  of  the  latter  is  not 
a  sale  of  corporate  property  within 
the  meaning  of  such  a  statute.  Kre- 
mer v.  Public  Drug  Co.,  (S.  D.)  170 
TTW  671. 

68.  Koehler  v.  St.  Mary's  Brew- 
ing Co.,  228  Pa.  648,  7?  A  1016,  139 
AmSR  1024. 

[a]  Baason  for  mle. — ^To  give  ]o- 
dldaJ  sanction  to  the  doctrine  that 
the  statute  confers  unlimited  and 
unrestricted  power  on  the  majority 
stockholders  to  bind  the  minority 
stockholders  by  a  sale  for  a  promise 


f or.'"  Where  the  sale  is  fair  a  dissenting  stockholder 
has  but  the  iremedy  of  appraisal.'^ 'Where  the  sale  is 
fraudulent  he  has  a  choice  of  remedies,  appraisal  or 
avoidance  of  the  sale.**  He.  cannot  have  both  ;**  and 
the  choice  of  appraisal  with  knowledge  of  all  material 
facts  is  in  its  nature  a  condonation  pf  the  fraud  and 
acquiescence  in  the  sale  precluding  him  from  there- 
after maintaining  suit  to  avoid  the  sale.**  However, 
a  demand  for  the  value  of  his  stock,  made  in  ignor- 
ance of  misappropriations  made  by  the  directors  who 
are  also  the  majority  stockholders,  does  not  con- 
stitute an  irrevocable  election  whereby  all  demands 
for  an  acconntin|^  or  proceedings  to  set  aside  the 
transfer  as  violative  of  his  rights  as  a  dissenting  or 
minority  stockholder  are  waived.'*  The  "value  of 
the  stock"  as  used  in  such  statutes  means  not  the 
market  but  the  intrinsic  value,**  which  is  to  be  as- 
certained as  if  liquidation  had  been  voted  and  all 
the  corporate  property  after  the  payment  of  debts 
had  been  marshaled  for  the  benefit  of  all  the 
stockholders.*'  A  statutory  limitation  of  the  time  of 
application  for  an  appraisal  applies  to  the  beginning 
of  the  proceedings  and  not  to  the  hearing.**  A  cor- 
poration which  through  its  reg^ar  corporate  agen- 
cies, by  a  transfer  of  all  its  property,  wrongfully 
deprives  some  of  its  stockholders  of  the  value  of  their 
stock,  is  liable  therefor  on  the  same  principle  that 
would  hold  it  liable  in  ease  of  its  wrongful  refusal 
to  transfer  stock  on  its  books.*' 

[5  1324]  (b)  PartofProperty.w  In  the  proper 
pursuit  of  its  business  and  within  the  purpose  for 
which  it  was  created,  a  corporation  may  sell  any  part 
of  its  property,  although  a  minority  of  the  stock- 
to  pay,  running  for  a  long  period  of 
time,  with  or  without  proper  security 
for  fulflUment,  would  be  to  place  min- 
ority stockholders  at  the  mercy  of 
the  majority,  who,  whenever  so  in- 
clined, could  most  seriously  impair, 
if  not  entirely  wipe  out,  the  holdings 
of  the  minority  by  compelling  them  to 
accept  in  exchange  therefor  promises 
to  pay  whlrh  no  prudent  business 
man  would  accept  for  his  property 
If  voluntarily  selling  it.  Koehler  v. 
St  Mary's  Brewing  Co.,  228  Pa.  648, 
77  A  1018.  139  AmdR  1024. 

69.  Carr  v.  Rochester  Tumbler  Co., 
207  Pa.  392,  66  A  946;  Kremer  v.  Pub- 
lic Drug  Co.,  (S.  D.)   170  NW  671. 

60.  Wall  V.  Anaconda  Copper  Mln. 
Co.,  216  Fed.  242  fafT  244  U.  S.  407, 
37  set  609,  61  L..  ed.  12291  (Moitana 
statute) ;  Cole  v.  Wells,  224  Mass.  604, 
113  NB  189:  In  re  Timmls.  200  N.  T. 
177,  93  NB  622;  Bnnis  v.  Federal 
Brewing  Co.,  183  App.  Dlv.  691,  108 
NTS  230  raff  192  ^f.  T.  670,  85  NB 
1109];  In  re  Drosnes,  176  NTS  628; 
Hoffard  v.  Williams  Shoe  Co.,  96  Oh. 
St  376,  117  NE  17. 

61.  Wall  V.  Anaconda  Copper  Mln. 

Co..    216   Fed.    242    Faff   244   U.  S.   407, 
S7  set  609.  61  L.  ed.  1229]. 


Wall  V.  Anaconda  Copper  Mln. 

Co.,  216  Fed.  242  faff  244  U.  S.  407, 
37  set  609,  61  L.  ed.  1229]. 


Wail  V.  Anaconda  Copper  Mln. 
1.   242    [aff  244  ~     '  — 

37  set  609,  61  L..  ed.  1229]. 


Co.,  216  Fed.   242    [aff  244  U.  S.  407, 


T 


64.    Wail 
Co.,  216  Fed.  242  [aff  244 


Anaconda  Copper  Mln, 
12  [aff  244  U.  3.  ("    "" 
set  609.  61  L.  ed.  1229]. 


407,  37 
WellB.  224  Mass.  604. 


Cole 
113  NB  189 

66.  Cole'v.  Wells,  224  Mass.  504, 
113   NB   189. 

67.  Cole  V.  Wells,  224  Masa  604, 
113  NE  189. 

68.  Bnnls  v.  Federal  Brewing  Co., 
123  App.  Dlv.  691.  108  NTS  230  [aff 
192  N.  T.  570,  86  NE  1109]. 

66.  Stebblns  v.  Michigan  Wheel- 
barrow, etc.,  Co.,  212  Fed.  19,  129 
CCA  471  [rev  191  Fed.  238]. 

70.  Sale  of  eomotat*  property  by 
majosltr  stoekholdMn  to  thnBselTWi 
see  Infra  {  1880. 
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holders  dissent/^  Also  the  sale  vrithont  fraud  or 
bad  faith  of  a  part  of  the  corporate  property  which 
is  not  essential  to  the  bnsiness  of  the  corporation 
cannot  be  prevented  hj  minority  stockholders."  A 
minority  stockholder  does  not  have  such  a  claim  or 
right  of  action  against  the  corporation  as  to  entitle 
him  to  an  equitable  lien  on  its  property,  where  cor- 
porate property  is  sold  to  another  corporation  at  a 
loss  but  the  wrong  is  not  that  of  his  corporation  but 
of  the  purchasing  corporation  and  certain  individuals 
who  are  in  control  of  both  corporations."  Where  a 
person  is  a  bona  fide  minority  stockholder  in  a  subi 
stantial  amount  and  as  such  has  interests  to  be  pro« 
tected,  he  is  not  precluded  from  enjoining  the  major- 
ity stockholders  from  voting  to  make  a  certain  dis- 
position of  corporate  property  merely  because  hia 
principal  motive  is  to  protect  another  corporation 
and  his  interests  therein.'^ 

[$  1325]  (S)  Lease.  A  lease  of  aU  the  proper- 
ty of  a  corporation  made  by  the  directors  with  the 
assent  of  the  majority  stockholders  wiU  not  be  set 
aside  at  the  suit  of  a  dissenting  minority  if  intra 
vires  and  free  from  fraud.*'  Nor  can  minority  stock- 
holders object  to  the  action  of  their  corporation  in 
taking  a  lease  of  the  property  of  another  company, 
unless  such  action  is  fraudulent,  ultra  vires,  or  ill&r 
gal."  That  the  managing  officers  of  a  corporation 
have  made  a  bad  bargain  through  misjudgnnent  as 
to  the  value  of  a  lease  is  wholly  insufficient  of  itself 
to  justify  a  court  of  equity  in  setting  the  contract 
aside  at  the  instance  of  a  dissenting. minority.'* 

[(  1326]  14.  Acquiring  Advenw  Title  or  Inter- 
est.'* A  stockholder  may  purchase  the  interest  of 
the  vendor  in  a  contract  of  sale  to  the  corporation 
of  a  claim  or  interest  in  land  at  least  where  he  has 
not  been  charged  by  the  corporation  with  the  duty 
of  purchasing  it  and  he  seeks  no  more  than  per- 
formance of  the  contract.'*  The  fact  that  the  pur- 
chase is  secret  is  immateriaL'**  After  a  person  has 
ceased  to  be  a  stockholder  he  may  purchase  the' 
lessor's  interest  in  a  lease  to  the  corporation.^^ 

[i  1327]  16.  Individoal  Proflts  or  Benefits  from 
Corporate  Biuiness.  It  is  improper  for  a  stock- 
holder who  acts  as  such  in  the  sale  of  the  entire  cor- 


porate property  secretly  to  seenre  and  retain  an  addi- 
tional sum  for  his  own  ben^t.*'  In  purchasing  prop- 
erty for  the  corporation  a  stockholder  is  precluded 
from  making  secret  profits.**  However,  where  the 
corporation  is  unable  to  make  a  purchase  for  lack  of 
funds,  majority  stockholders  may  openly  purchase 
the  property  and  subsequently  sell  it  to  the  corpora- 
tion at  its  fair  value  without  being  accountable  to  the 
corporation  for  the  profits  of  the  transaction.**  Also 
where  certain  stockholders  individually  assume  the 
risk  and  labor  of  a  particular  enterprise  which  the 
corporation  declines  to  embark  on,  and  subsequently 
turn  it  over  to  the  corporation,  they  are  entitled  to  a 
reasonably  liberal  profit.*'  A  minority  stockholder 
is  not  entitled  to  recover  from  a  majority  stockholder 
a  proportionate  share  of  a  commission  on  bnsiness 
transacted  in  fact  not  by  the  corporation  but  by  the 
majority  stockholder  in  connection  with  a  partner- 
ship in  which  he  alone  of  aU  the  stockholders  is 
interested.** 

[i  1328]  16.  Engaging  in  Competing  Business. 
There  is  no  rule  of  law  which  prohibits  an  individual 
stockholder  from  entering  into  business  on  his  own 
account  in  competition  with  the  corporation.*'  A 
corporation  which  has  ceased  to  do  bnsiness  has  no 
ground  for  restraining  a  former  stockholder  from 
stating  that  fact**  or  from  eng^aging  in  the  same  line 
of  business.*'  However,  a  by-law  of  an  incorporated 
news  association  whitfl  prohibits  its  members  from 
receiving  or  publishing  the  regular  news  dispatches 
of  any  other  news  association  covering  a  like  terri- 
toiy  and  organized  for  a  like  pbrpose  is  valid  and 
enforcible.*"  Where  an  individual  on  selling  bia 
business  enters  into  a  valid  contract  not  to  engage 
in  the  same  line  of  business  within  a  certain  territory 
in  competition  with  the  purchaser,  the  restriction 
may  be  enforced  against  a  corporation  of  which  he  is 
the  principal  stockholder.'^ 

[$  1329]  17.  Dealings  with  Corpor»tion«<— 
a.  In  CkneraL  A  member  or  stockholder  may 
deal  or  contract  with  the  corporation  in  the  same 
manner  as  any  other  individual,  and  in  so  doing 
he  acquires  the  same  rights  and  incurs  the  same 
liabilities    as    any    stranger    would.**     He    may 


71.  Forrester  v.  Boston,  eta,  Mln. 
Co.,  21  Mont.  644,  56  F  229,  85S. 

Ta.  Hall  T.  Syracuse,  71  Hnn  466, 
24  NTS  959;  Lewlsohn  v.  Anaconda 
Copper  Mln.  Co.,  26  Mlsa  618,  66  NTS 
807. 

73.  Smith  V.  Chase,  eta.  Piano 
MfR.  Co.,  197  Fed.  466. 

74.  Lewlsohn  v.  Anaconda  Copper 
Mln.  Co.,  26  Misc.  613,  66  NTS  807; 
Iiewlsohn  v.  Anaconda  Copper  Mln. 
Co.,  28  Misc.  31,  60  NTS  263  [rev  on 
other  arrounds  29  App.  Dlv.  652,  51 
NTS  10  89]. 
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493,  63  NB  520]. 
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77.  Rogers  v.  Nashville,  etc.,  R. 
Co.,  91  Fed.  299,  33  CCA  517. 

78.  VnrohMW  »t  Jadlolal  sal*  see 
infra  }  1829.  .     „_„ 

Bints  ••  CMdttor  see  supra  {  1289. 

79.  Munro  V.  Smith,  248  Fed.  654. 

80.  Munro  v.  Smith,  243  Fed.  664. 
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80.  Barr  v.  Pittsburgh  Plate-Glass 
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()rand  Rapids  Peninsular  Club,  68 
Mich.    87,    17   NW   708. 

Minn. — Church  v.  Church  Cemen- 
tico  Co.,  75  Minn.  86,  77  NW  548. 

Miss. — McNamee  v.  Relf,  62  Utas. 
426. 

Mo. — ^Kingman  v.  Comell-Tebbetts 
Mach.,  eta,  Co.,  160  Mo.  882,  51  SW 
727. 
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sell**  or  lease"  property  to  the  corporation,  or  he 
may  purchase"*  or  lease'^  from  the  corporation;  and 
he  may  represent  a  third  party  in  a  business  transac- 
tion with  the  corporation.*^  His  personal  interest' 
does  not  preclude  him  from  voting  on  the  proposition' 
at  a  meeting  of  the  stockholders."*  In  the  absence  o£ 
actual  fraud  the  transaction  is  to  be  upheld,  although  | 
it  may  subsequently  prove  to  have  been  disadvanta-{ 
geous  to  the  corporation.^  However,  where  by  reason' 
of  there  being  no  board  of  directors  the  stockholderej 
assume  and  perform  the  duties  which  ordinarily^ 
devolve  on  the  board  of  directors,  they  become  sub4 
ject  to  the  same  rules  which  govern  directors  in  deal- 
ing with  the  corporation.*  Also,  it  is  held  that  a! 
contract  made  with  a  stockholder  through  directoraj 
to  whom  he  has  assigned  part  of  his  stock  in  nominal< 
amounts  in  order  to  make  them  eligible  as  directors 
is,  in  effect,  a  contract  by  the  stockholder  with 
himself,  and,  if  designed  to  produce  a  profit  for  the 
stockholder,  is  a  fraud  on  the  corporation.*  A  con- 
tract between  a  corporation  and  a  stockholder  is  not 
terminated  by  the  voluntary  resignation  of  such 
stockholder  as  an  officer  in  the  absence  of  a  pro- 
vision in  the  contract  to  that  effect.*  \ 
Validity.  A  corporation  may  agree  with  its  stock- 
holders to  do  or  refrain  from  doing  something,  when 
such  action  or  abstention  is  not  contrary  to  express 
law  or  to  public  policy.^  Such  contracts  may  even 
go  so  far  as  to  provide  for  a  surrender  by  one  of  the 
parties  of  some  privilege  otherwise  granted"  by  law.* 
A  public  service  corporation  is  without  power  so  t^ 


contract  with  its  stockholders  as  to  lessen  or  destroy 
its  efiSciency  to  serve  the  public' 

Purchase  of  corporate  property  at>  pnblic  or  judi- 
cial sale.  One  stockholder  may  buy  all  the  proper- 
ty of  the  corporation  at  a  public  sale  thereof.^  Where 
he  purchases  the  property  of  the  corporation  at  a 
judicial  sale,  and  there  is  no  fraud  in  the  sale,  he  will 
not  be  obliged  tc  account  to  the  other  stockholders 
for  the  profits,  although  the  purchase  may  have  been 
made  at  much  less  than  the  value  of  the  property.* 
The  fact  alone  that  the  purchaser  of  property  at  a 
tax  sale  is  a  stockholder  is  not  ground  for  holding 
that  the  purchase  was  made  for  or  on  behalf  of  the 
company,  or  that  it  inures  to  its  benefit^  °  so  as  to 
constitute  it  a  payment  of  the  tazes.^'^  Also  a  con- 
tract by  a  stockholder  to  purchase  the  tax  title  of 
corporate  property  from  a  purchaser  at  the  tax  sale 
is  valid  and  enforcible.^* 

Similar  agreements  with  aeveral  stockholdors. 
Stockholders  who  are  parties  to  whatever  agreement 
other  stockholders  and  officers  have  with  the  corpora- 
tion, and  who  secure  a  like  agreement  for  themselves, 
are  estopped  to  question  the  validity  of  the  contract 
of  the  others  because  made  with  a  corporation  by  its 
officers.^*  Where  agreements  entered  into  by-  a  cor- 
poration with  each  of  its  stockholders  are  similar 
in  their  terms  and  conditions,  the  court  will  adhere 
to  the  principle  of  equality  in  adjusting  their 
accounts  under  the  contracts.^* 

Borrowing  from  corporation.    Pertinent  provisions 


Ditch  Co.,  17  Nev.  246,  80  P  882. 

N.  J. — Kane  v.  Lodor,  56  N.  J.  Bq. 
268,  88  A  9C6;  Stratton  v.  Allen,  16  N. 
J.  Bq.  229. 

N.  T. — Farmers'  L.  etc.,  Co.  v.  New 
York,  etc..  R.  Co^  78  Hun  213,  28  NTS 
933  [aft  150  N.  T.  410.  44  NB  1043,  56 
AmSR  689,  34  LRA  76];  Van  Heusen 
V.  Van  Heusen,  etc.,  Co.,  74  Misc.  292, 
131  NTS  401;  Matter  of  Snyder,  29 
Misc.  1,  59  NTS  993;  Oelbermann  v. 
New  Tork,  etc.,  R.  Co.,  7  Misc.  362, 
27  KTS  946  [aff  77  Hun  832,  14  Miac 
131.   86  NTS  1096]. 

N.  C. — Laneston  v.  Oreenvllle  tduid, 
etc.  Co.,  120  N.  C.  132,  26  SB  644. 

Pa. — ^Bird  Coal,  etc.,  Co.  v.  Humes, 
157  Pa.  278,  27  A  750,  87  AmSR  727; 
Gordon  t.  Preston,  1  Watts  885,  26 
AmD  76;  Berks,  etc..  Tump.  Road  Co. 
V.  Myers,  6  Serg.  &  R.  12,  9  AmD  402; 
Chester  Twist  DrlU,  eta,  Co.  v.  Weth- 
erlll,  7  Del.  Co.  399. 

S.  C. — Georgrla  Cent.  R.,  etc.,  Co.  ▼. 
Cla^horn,  17  S.  C.  Eq.  546. 

Tex. — Rio  Orande  R.  Co.  v.  Armen- 
dla.  S  Tex.  Civ.  A.  449,  23  SW  568. 

"W.  Va. — ELanawha  Coal  Co.  v.  Bal- 
lard, etc..  Coal  Co.,  43  W.  Va.  721,  29 
SB  514. 

"Wis. — ^Wausau  Boom  Co.  v.  Plumer, 
S6  Wis.  274. 

Eng. — Hill  V.  Manchester,  etc..  Wa- 
terworks Co.,  5  B.  &  Ad.  866,  27  BCL 
364,  110  Reprint  1011. 

"Corporations  may  contract  with 
their  stockholders,  and  such  contracts 
will  be  enforced  as  others  are."  Bob- 
tin  V.  Gould  Balance  Valve  Co.,  140 
Iowa  744,  749,  118  NW  40. 

"A  mere  stockholder,  unlike  a  direc- 
tor, is  under  no  duty  to  serve  his  cor- 
poration. He  may  deal  with  It  or 
with  Its  debts  or  property  as  any 
stranger."  Bramblet  v.  Com.  L>and, 
etc,  Co.,  83  SW  599.  602,  26  KvLi  1176, 
84  SW  545,  27  KyL.  156.  To  same 
effect  Meyer  v.  Wright,  24  Colo.  A. 
63,  131  P  787.  788. 

[a]  AH  stooklioMna^— A  corpora- 
tion Is  not  precluded  from  contracting 
with    its    bondholders    because    they 

2wn  all  the  stock.     Memphis,  etc.,  R. 
"o.  V.  Dow,  19  Fed.  388. 
^  [b1    OoBtraot     ImU     tt—     txom 
znMUL— Reynolds,    etc..    Est.    Mortg. 
Co.  V.  MjJtln,  118  Oa.  496,  42  SB  796. 

XlClita  »■  oradltor  of  oovporatton 
see  supra  {  1289. 

M.    International    Wrecking,    etc.. 


Co.  V.  McMorran,  78  Mich.  467. 
41  NW  610;  Gamble  v.  Queens  County 
Water  Co.,  123  N.  T.  91,  26  NE  201, 
9  L.RA  627,  25  AbbNCas  410  [rev  52 
Hun  166,  5  NTS  124];  Van  Heusen  v. 
Van  Heusen,  etc.,  Co.,  74  Misc.  292, 
181  NTS  401;.  Davis  v.  Nueces  Valley 
Irr.  Co.,  103  Tex.  248.  126  SW  4  trev 
(Civ.  A.)    116  SW  6381. 

[a]  AppUcatton  of  statate. — ^The 
act  of  March  31,  1860  i  66,  forbidding 
any  member  of  a  corporation  or  public 
Institution,  or  any  officer  or  agent 
thereof,  to  be  in  any  wise  Interested 
in  any  contract  for  the  sale  of  fur- 
nishing of  supplies  or  ma^rials  to  or 
for  the  use  of  such  corporation,  does 
not  apply  to  a  private  corporation, 
such  as  an  electric  light  company. 
Commonwealth  v.  Baldwin,  6  Pa.  Co. 
509. 

06.  Tan  Heusen  v.  Van  Heusen, 
etc..  Co.,  74  Misc.  292,  131  NTS  401. 

06.  Robinson  v.  Mulr,  161  Cal.  119. 
90  P  521;  Swentzel  v.  Franklin  Inv. 
Co.,  168  Mo.  272,  67  SW  596;  Van  Heu- 
sen V.  Van  Heusen,  etc.,  Co.,  74  Misc. 
292,  131  NTS  401;  Davis  v.  Nueces 
Valley  Irr.  Co.,  103  Tex.  243,  126  SW 
4  [rev  (Civ.  A.)  116  SW  638]. 

[a]  Approval  by  body  of  stook- 
lioUers. — (1)  Where  a  stockholder's 
proposition  to  purchase  assets  of  a 
corporation  is  made  to  and  accepted 
by  the  board  of  directors,  and  is  also 
submitted  to  a  meeting  of  the  stock- 


and  it  appears  free  from  fraud  and  on 
reasonable  consideration.  It  ■will  be 
declared  valid  in  equity.  Forrest  v. 
Nebraska  Hardware  Co.,  91  Nebr.  735. 
137  NW  839.  (2)  However,  a  sale  of 
corporate  property  to  a  stockholder 
not  a  director,  made  puriuant  to  a 
resolution  of  the  board  of  directors, 
is  valid  In  the  absence  of  fraud  or  un- 
fairness on  the  part  of  the  stockhold- 
er, and  the  sale  needs  no  ratlflcatlon. 
Davis  V.  Nueces  Valley  Irr.  Co.,  103 
Tex.  243,  126  SW  4  [rev  (Civ.  A.)  116 
SW  633J. 

•7.  Van  Heusen  v.  Van  Heusen, 
etc..  Co.,  74  Misc.  292,  131  NTS  401. 

98.  Briggs  V.  Chamberlain.  47  Colo. 
382.  107  P  1082,  136  AmSR  223;  Wann 
V.  SculUn.  210  Mo.  429,  109  SW  888. 

[a]  Pnbllo  'polloy. — An  agreement 
by  a  stockholder  with  a  third  person 
to  negotiate  a  purchase  of  corporate 
property  for  a  certain  sum  is  not  per 


se  unlawful  In  the  sense  that  It  is 
opposed  to  public  policy;  if  voidable 
at  all,  it  is  only  so  at  the  Instance 
of  the  corporation ;  the  other  contract- 
ing party  has  no  right  to  complain. 
Briggs  V.  Chamberlain,  47  Colo.  882, 
107  P   1082,   135  AmSR   223. 

Seorwt  profits  see  supra  !  1327. 

89.  Gamble  v.  Queens  County  Wa- 
ter Co.,  123  N.  T.  91,  26  NB  201,  9 
LRA  527  [rev  62  Hun  166,  6  NTS  124]. 
See  generally  infra  {  1384. 

I.  Iowa  Drug  Co.  v.  Souers,  189 
Iowa  72.  117  NW  300,  19  LRANS  116. 

a.     Reilly  V.  Oglebay,  25  W.  Va.  88. 

Bnles  rovenxlar  Olreetozs  see  Infra 
XIII,  C. 

8.  Jones  v.  Oreen,  129  Mich.  208. 
88  NW  1047,  96  AmSR  488. 

4.  Bates  v.  Bates  Mach.  Co.,  120 
in.  A.  568  [rev  on  other  grounds  230 
111.  619,  82  NB  911,  12  AnnCas  1741. 

6.  Lum  V.  American  Wheel,  etc.. 
Co.,  165  Cal.  667,  188  P  308. 

e.  Lum  V.  American  Wheel,  etc.. 
Co.,  165  Cal.  657,  183  P  808.  See 
Pendleton  v.  Harris-Emery  Co.,  124 
Iowa  361,  100  NW  117  (holding  that, 
where  a  corporation  and  a  stock- 
holder enter  Into  a  contract  whereby 
the  stockholder  waives  the  preferred 
character  of  hlsi  stock,  and  consents 
that  It  should  thereafter  be  treated 
as  common  stock  of  the  company,  the 
authority  to  make  the  contract  Is  not 
subject  to  attack  after  it  has  become 
fully  executed). 

7.  Pardee  v.  Harwood  Electric  Co., 
(Pa.)  105  A  48. 

8.  Bossing  v.  Bode  State  Bank, 
181  Iowa  1013,  166  NW  254. 

9.  Mlckles  V.  Rochester  City  Bank, 
11  Paige  (N.  T.)  118,  42  AmD  103. 

10.  Jenks  v.  Brewster,  96  Fed.  625. 

II.  Jenks  v.  Brewster,  96  Fed.  626. 

12.  Meyer  v.  Wright,  24  Colo.  A. 
63,  131  P  787. 

13.  Clark  ▼.  Pittsburg  Natural  Oas 
Co.,  184  Fa.  188t  89  A  8$. 

14.  Gay  v.  American  Tradlntc  Co., 
179  Ky.  94,  200  SW  853. 

[a]  Thns,  where  It  appears  that 
each  stockholder  was  to  have  credit 
on  his  account  with  the  company  for 
services  and  expenses  of  like  charac- 
ter, the  allowance  to  the  other  stock- 
holders of  certain  expenses  entitles 
the  remaining  stockholder  to  credit 
for -expenses  of  like  character,  even 
though,  acttng.  in  Ignorance  o^jtlM> 
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of  the  charter**  and  valid  by-laws**  are  given  effect 
in  determining  the  rights  and  liabilities  of  stock- 
holdera  in  regard  to  loans  to  them  by  the  corporation. 
A  provision  of  a  corporate  charter  giving  the  eor- 
I>oration  a  lien  upton  its  shares  belonging  to  it^ 
stockholders,  by  way  of  security  from  them  to  it, 
does  not  operate  as  a  special  legislative  permission 
-  to  the  stockholders  to  borrow  or  to  the  corporation 
to  lend  to  them  its  capital.*^ 

Suretyship.  A  stockholder  may  become  a  surety 
on  a  bond  given  to  dissolve  an  attachment  of  the 
property  of  the  corporation.** 

Dealings  involving  stocks  and  bonds.  Stock  may 
be  turned  in  to  a  company  by  the  original  subscribers 
to  be  held  and  sold  by  the  company  as  treasury 
stock.*'  A  transfer  by  a  corporation  of  all  its  prop- 
erty to  its  sole  stockholder  in  consideration  of  the 
surrender  of  the  stocks  is  valid  as  against  a  stranger.^" 
Where  the  corporation  is  regarded  as  having  the 
power  to,  buy  its  own  stock,**  a  note  for  the  price 
given  by  it  to  a  stockholder  from  whom  it  purchases 
stock  in  good  faith  is  binding,*^  but  such  a  note  will 
not  be  enforced  in  behalf  of  the  stockholder  where 
it  is  given  as  part  of  a  transaction  which  has  been 
otherwise  abandoned.**  Even  in  jurisdictions  where 
a  statutory  prohibition  precludes  a  corporation  from 
employing  its  assets  for  the  purchase  of  shares  of  its 
own  stock,*^  such  a  transaction  will  be  upheld  when 
it  is  necessary  to  save  the  company  from  loss.*' 
Where  ^  stockholder  has  been  fraudulently  induced 
to  sell  or  surrender  his  shares  of  stock  to  the  com- 
pany. He  is  entitled  to  restoration  to  his  former  posi- 


tion.*" Where  a  stockholder  pledges  his  stock  to 
obtain  money  for  the  corporation,  and  the  stock  is 
lost,  because  of  failure  of  the  corporation  to  pay,  the 
stockholder  .is  not  entitled  to  have  its  value  in  new 
stock  issued  to  him  in  lien  thereof,  but  stands  merely 
as  a  cf  editor  of  the  corporation.*^ 

[i  1330]  b.  Majority  Stockholders.*'  There  is 
no  law  which  makes  it  impossible  for  a  majority 
stockholder  to  enter  into  a  contract  with  his  com- 
pany.** However,  such  a  contract  will  be  scrutinized 
with  much  greater  care  than  if  made  with  a  third 
person,*'  and  where  it  is  unfair  or  unconscionable 
a  court  of  equity  will  interpose  at  the  instance  of 
the  corporation  pr  the  minority  stockholders  to  pre- 
vent it  from  being  used  oppressively  and  in  viola- 
tion of  the  rights  of  the  minority;**  but  no  third 
person  can  deny  its  legal  existence  so  longf'  as  those 
who  are  parties  to  it  do  not  object  to  it.**  Minority 
stockholders  are  not  precluded  from  attacking  the 
contract  as  fraudulent  by  the  fact  that  it  is  com- 
pletely executed,**  nor,  it  is  held,  need  they  offer  to 
place  defendants  in  statu  quo.**  A  corporation 
which,  through  stock  ownership,  controls  and  con- 
ducts the  business  of  another  is  held  to  the  strictest 
account  and  to  the  observance  of  the  highest  rectitude 
in  its  transactions  with  its  subsidiary,'*  and  has  the 
burden  of  proving  their  fairness.** 

Purchase  of  corporate  property.  Corporate  prop- 
erty may  be  sold  to  the  majority  stockholders," 
but  the  Courts  will  closely  scrutinize  the  fairness  of 
such  a  sale,**  and  will  enjoin  or  set  it  aside  at  the 
instance  of  the  minority  stockholders  where  it  is 


fact  that  his  associates  were  charg- 
ing therefor,  he  had  neelected  to  keep 
an  account  of  such  expenses.  Gay  v. 
American  Ti-adlns  Co.,  179  Ky  94,  200 
SW  363. 

IB.  Mitchell  V.  Iiosan,  34  La.  Ann. 
998. 

[a]  Provision  applied. — The  char- 
ter of  a.  corporation  provided  that.  If 
any  stockholder  under  a  stock  loan 
should  fail  to  pay  the  proportion  of 
capital  and  Interest  as  It  should  be 
due,  the  -whole  debt,  capital  and  in- 
terest, should  be  considered  due  and 
payable  at  once.  It  was  held  that, 
where  a  stockholder  who  had  received 
a  loan  from  the  corporation  failed 
to  pay  calls  on  his  stock  and  interest 
when  due,  such  fact  operated  as  a 
forfeiture  of  his  right  to  renew  his 
loan.  Mitchell  v.  Logran,  34  La.  Ann. 
998. 

16.  Union  Bank  v.  Oulce,  2  Iia. 
Ann.  249. 

fa]  Thm,  where  the  directors  of 
a  corporation  were  empowered  by  Its 
charter  to  make  by-laws  not  contrary 
to  law  for  the  general  administration 
of  its  affairs,  the  stockholders  are 
bound  by  a  by-law  regulating  the 
manner  and  form  In  which  loans 
should  be  made  to  stoSkholders,  and 
the  securities  to  be  taken,  although 
authority  for  the  provision  is  not 
found  in  the  corporate  charter. 
Union  Bank  v.  Gulce,  2  La.  Ann.  249. 

17.  Wehstep  v.  Howe  Mach.  Co., 
64  Conn.  394,  8  A  482. 

Uen  of  oorporatloB  on  sharta  of 
stock  rsnerally  see  supra  SS  1191- 
1206. 

18.  City  Nat  Bank  v.  Copp,  59 
Tex.  268. 

19.  Sherman  v.  Shaughnessy,  148 
Mo.   A.  679,  129  SW   246. 

VrMuniry  stook  see  supra  {}  562- 
656.        

ao.  Wagner  v.  Marple,  10  Tex. 
Civ.  A.   505.  81  SW  691. 

ai.     See  Infra  XIV.  A. 

22.  Kelly  v.  McCormlck-Murray. 
etc.,  Mfer.  Co.,  201  111.  A.  308. 

23,  Price  v.  Pine  Mountain  Iron, 
etc.,  Co.,  32  SW  267,  17  KyL  866. 


[a]  To*  Mcuapla,  wh^re  a  cor- 
poration, In  order  to  complete  a  con- 
tract for  the  sale  of  its  assets,  pur- 
chased of  one  of  its  stockholders  cer- 
tain of  its  stock,  with  which  to  satis- 
fy an  option,  and  gave  notes  to  se- 
cure the  purchase  price,  and  the 
stockholders  from  whom  the  stock 
was  purchased  had  knowledge  of  the 
purpose  thereof,  and  that  but  for 
the  contemplated  sale  the  stock  would 
be  woi  thless.  It  was  held  that,  on  the 
noncompletion  of  the  sale,  such  stock- 
holders were  not  entitled  to  enforce 
the  notes  against  the  corporation. 
Price  v.  Pine  Mountain  Iron,  etc., 
Co..  32  SW  267,  17  KyL  865. 

24.  Stewart  v.  Stewart  Hotel  Co., 
32  Cal.  A.  167,  184  P  620. 

Power  of  eoxponttlon  to  snxchase 
own  aliaraa  see  infra  XIV,  A. 
126.     Stewart  v.   Stewart  Hotel  Co., 
82  Cal.  A.  167,  164  P  620. 

20.  Pelllo  v.  Bulls  Head  Coal  Co., 
224  Pa.  379,  73  A  451;  Trinity  Val- 
ley Trust  Co.  V.  Stockwell,  (Tex.  Civ. 
A.)  81  SW  798. 

27.  Dempster  v.  Hosehlll  Ceme- 
tery Co.,  206  III.  261,  68  NE  1070. 

28.  Dealtain  between  corpomtions 
bavlnr  stookhoUera  In  oommom  see 
infra  i  1332. 

29.  Chicago  State  Bank  v.  Idaho- 
Oregon  Light,  etc.,  Co.,  219  Fed.  594; 
Mumford  v.  Ecuador  Dev.  Co.,  Ill 
Fed.  639;  Central  Trust  Co.  v.  Bridges, 
57  Fed.  753,  «  CCA  689;  Bassett  v. 
Monte  Cristo  Gold,  etc.,  Mln.  Co.,  16 
Nev.  293. 

Sa  Mumford  v.  Ecuador  Dev.  Co., 
Ill  Fed.  689:  TUnt  v.  Eureka  Marble 
Co.,  63  Vt.  669. 

31.  Mumford  v.  Ecuador  Dev.  Co., 
Ill  Fed.  639;  Rogers  v.  Nashville, 
etc.,  R.  Co.,  91  Fed.  299.  S3  CCA  517; 
Central  Trust  Co.  v.  Bridges.  57  Fed. 
768.  6  CCA  639;  Bassett  v.  Monte 
Cristo  Gold,  etc.,  Mln.  Co.,  16  Nev. 
293;  Russell  v.  Rock  Run  Fuel  Gas 
Co.,  184  Pa.  102.  39  A  21;  Flint  v. 
Eureka  Marble  Co.,  63  Vt.  669.  See 
Rledon  v.  Walcott,  48  111.  A.  3^2.  356 
faff  141  111.  649,  81  NB  158]  (where, 
in  a  suit  which  did  not  Involve  an 
existing    contract    between    the    ma- 


jority stockholder  and  the  corpora- 
tion out  which  was  brought  to  compel 
performance  of  an  agreement  between 
the  majority  stockholder  and  a  third 
person  to  procure  a  contract  from  the 
company  and  to  assign  a  portion  of 
the  consideration  to  such  third  per- 
son, the  court  said:  "It  may  be  the 
case  that  the  controlling  majority  of 
stockholders  of  corporations  do  often 
direct  contracts  to  be  made  on  its 
behalf  with  themselves,  but  they  do 
not  BO  do  under  the  sanction  of  courts 
of  equity.  Such  contracts  courts  of 
equity  treat  as  of  no  avail;  the  party 
acting  thereunder  becomes  entitled 
to  receive,  not  the  sum  stipulated, 
but  merely  a  fair  compensation  for 
what  he  has  done"). 

[a]  Tlia  vlca  of  such  contracts  Is 
that  they  are  made  toy  a  corporation 
with  one  who  exercises  such  an  un- 
due Influence  over  the  directors,  by 
reason  of  his  relation  to  them  as 
principal  stockholder,  that  it  is  In- 
equitable and  unconscionable  for  him 
by  such  influence  to  secure  indi- 
vidual profit  to  himself  at  the  ex- 
pense of  the  corporation  and  its  oth- 
er stockholders.  Central  Trust  Co.  ▼. 
Bridges,  67  Fed.  753.  6  CCA  689. 

3S.  Central  Trust  Co.  v.  Bridges, 
67  Fed.  753,  6  CCA  639. 

35.  Woodroof  V.  Howes,  8S  CaL 
184,  26  P  111. 

34.  Woodroof  v.  Howes,  88  Cal 
184,  28  P  111. 

[a]  Tha  gronada  of  the  dselBloa 
were  that  It  was  not  shown  that  the 
consideration  ever  came  Into  the  pos- 
session of  the  corporation  and  that.  If 
It  did,  it  Is  under  the  control  of  de- 
fendants who  constitute  a  majority  of 
the  board  of  directors.  Woodroof  v. 
Howes,  88  Cal.  184.  26  P  111. 

3B.  Pennsylvania  Canal  Co.  v. 
Brown,  235  Fed.  669,  149  (Xlft.  89  [afl 
229  Fed.  4441. 

36.  Pennsylvania  (^nal  <3o.  v. 
Brown,  235  Fed.  669,  149  CCA  89  [afl 
229  Fed.  4M4]. 

37.  Rossing  v.  Bode  State  Bank, 
181  Iowa  103  3.  166  NW  264. 

as.  Rossing  V.  Bode  State  Bank, 
181  Iowa  IQIS,  166  NW  254. 


For  Utar  caaas,daTaIopinants  and  ahanrea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CORPORATIONS 


[14  C.  J.]     871 


detrimental  to  tbem,**  as  where  it  is  for  an  inad- 
equate price.**  Even  -where  the  price  paid  repre- 
sents the  fair  market  value  of  the  property, 
althong'h  it  is  less  than  could  have  been 
obtained,  the  sale  is  voidable  by  the  minority  stock- 
holders at  their  option.*^  Such  a  sale  being  voidable 
but  not  void,  the  court  may  require  a  claimant  seeking 
equity  to  do  equity.**  Some  courts  hold  that  where 
the  majority  stockholders  act  both  as  sellers  and 
purchasers  the  sale  is  void,  even  though  there  is  no 
actual  fraud.**  A  majority  stockholder  who  is  not 
in  control  of  the  property,  and  does  not  mismanage 
the  affairs  of  the  company  for  his  own  benefit,  may 
purchase  the  property  of  the  corporation  at  a  judi- 
cial sale.**  Also,  a  sale  of  corporate  property  to  ma- 
jority stockholders  at  public  auction  will  not  be  set 
aside  at  the  suit  of  the  minority,  where  there  is  no 
evidence  of  fraud  or  bad  faith.**  When  the  sale  is 
a  private  one,  and  the  purchaser  is  a  corporation 
trhich  controls  the  selling  corporation,  the  same 
class    of   facts,  must    be    disclosed    as    would    be 


necessary  to  support  a  transaction  between  a  trus- 
tee' and  a  cestui  que  trust  ;**  the  mere  fact  that  the 
price  was  a  fair  o^e  is  not  sufficient  to  uphold  the 
sale.*^ 

Sale  to  corpoTKtion.  While  sales  of  property  to 
the  corporation  by  majority  stockholders  will  be 
subjected  to  close  scrutiny  by  the  courts*'  and 
enjoined  if  fraudulent,**  they  will  not  be  set  aside 
at  the  suit  of  the  minority  where  no  fraud  is  shown." 

Onaranty.  Where  a  corporation  negotiated  a 
loan,  and,  in  consideration  of  the  principal  stock- 
holder's guaranteeing  the  payment,  paid  him  out  of 
the  proceeds  a  debt  which  was  not  then  due,  he 
shoidd  not  be  required  to  refund  the  amount  so  paid 
him,  until  he  is  released  from  his  liability  on  the  con- 
tract of  gfuaranty."^    . 

[$  1331]  18.  Dealings  between  Members  of 
Same  Oorpor8tion.°'  When  acting  in  good  faith,"' 
the  stockholders  may  deal  or  contract  with  each 
other.**  Such  agreements  are  to  be  construed  and 
performed  according  to  their  terms.*'   However,  such 


39.  Stebblns  v.  Mlchlgsn  Wheel- 
barrow, etc.,  Co.,  212  Fed.  19,  129  CCA 
471   [rev  191  Fed.  238]. 

40.  Mumford  v.  Ecuador  Dev.  Co., 
Ill  Fed.  639:  Hayden  v.  Offlclal  Hotel 
Ked-Book,  etc.,  Co.,  42  Fed.  875;  Elr- 
•vln  V.  Orpgon  R.,  etc.,  Co.,  27  Fed.  62B, 
23  Blatchf.  B17;  Ervin  v.  Oregon  R., 
«tc.,  Co.,  20  Fed.  577  [app  dlsm  186 
U.  S.  64S,  10  set  1072,  84  L.  ed.  E541; 
Andrewb  v.  Sumter  Commercial, 
etc.,  Co.,  87  S.  C.  801,  69  SE  604. 

41.  Wheeler  y.  Abilene  Nat.  Bank 
Bid?.  Co..  1S9  Fed.  391.  89  CCA  477, 
16  LRANS  892,  14  AnnCas  917. 

43.  Wheeler  v.  Abilene  Nat  Bank 
Bldp.  Co.,  159  Fed.  891.  89  CCA  477, 
18  L.RANS  892,  14  AnnCaa  917. 

[a]  Xtellaf  KTantaO. — (1)  Where  a 
contract,  between  the  corporation  and 
a  stockholder  by  which  he  received 
certain  shares  of  treasury  stock,  is 
declared  to  be  void,  equity  -will  re- 
quire that  the  atockholder  be  reim- 
bursed for  all  nloney  expended  by  him 
in  eood  faith  and  pursuant  to  the 
contract  in  developing  the  corporate 
property.  Jonea  v.  Green,  129  Mich. 
303.  88  NW  1047,  95  AmSR  433.  (2) 
He  win  not,  however,  be  given  a 
lien  on  the  corporate  property,  but 
his  lien  will  be  limited  to  stock  de- 
livered to  him  pursuant  to  the  con- 
tract.    Jones  V.  Green,  supra. 

43.  Banks  v.  Judah,  8  Conn.  145 
(refusing,  however,  to  give  equitable 
relief,  and  holding  that.  If  plaintiff 
ha.1  a  remedy,  he  should  seek  It  in  a 
court  of  law). 

44.  Rothchlld  v.  Memphis,  etc.,  B. 
Co.,  113  Fed.  476,  51  CCA  310. 

45.  Hayden  v.  Offlclal  Hotel  Red- 
Book,  etc.,  Co.,  42  Fed.  875;  Price  v. 
Holcomb,  89  Iowa  23,  66  NW  407. 

[a]  lllnstrattoB.  -A  sale  of  the 
entire  property  of  a  corporation 
whose  business  is  a  failure  to  one 
holding  a  majority  of  the  shares,  at 
open  vendue,  after  a  postponement 
In  the  hope  of  securing  bidders,  is 
not  Invalid,  although  the  price  bid 
was  much  less  than  the  cost  of  the 

Property.    Price  v.  Holcomb,  89  Iowa 
23,  56  NW  407. 

46.  Binney  v.  Cumberland  Ely 
Copper  Co.,  183  Fed.  650. 

47.  Binney  v.  Cumberland  Ely 
Copper  Co.,   183  Fed.   660. 

48.  tin  ion  Pac.  R.  Co.  v.  Prank, 
J26  Fed.  906,  141  CCA  BIO;  Robertson 
V.  Eucklen,  107  111.  A.  369;  Russell 
V.  Rock  Run  Fuel  Gas  Co.,  184  Pa. 
102,  39  A  21. 

[a]  -  Wi*  nla  h»a  been  an^llad 
where  the  majority  stockholder  was 
another  corporation.  Union  Pae.  R. 
Co.  V.  Frank,  226  Fed.  906,  141  CCA 
610. 

49.  liowe  V.  Pioneer  Threshing  Co., 
70  Fed.  646. 

50.  Barr  v.  Pittsburgh  Plate-OUas 
Co..  57  Fed.  88,  6  CCA  260. 

Bl.  Wills  V.  Porter,  132  Cal.  B16, 
64  P  ,896. 

n.   J>n««Bwata  ainoiur  ftooUiolA- 
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•ra  Mi  to  eontrol  or  maaarament  see 
supra  §  1296. 

63.  Meyer  v.  Wright,  24  Colo.  Ai 
63,  181  P  787;  Ramsey  v.  Welch  Co., 
163  Iowa  324,  144  NW  323;  Boushall 
v.  etronach,  172  N.  a  273,  276,  90 
SE  198.  See  Providence  Oil,  etc.,  Co. 
V.  Allen,  186  Ala.  282,  66  S  329  (hold- 
ing that  transfer  of  stock  was  prop- 
erly canceled). 

"The  law  requires  good  faith  and 
fair  dealing  between  stockholders." 
Boushall  V.   Stronach,  supra. 

[a]  Trand  not  sliowii.— (1)  A  con- 
tract between  two  stockholders 
whereby  one  purchases  the  stock  of 
another  and  agrees  to  pay  him  there- 
for a  certain  sum  per  month  until  he 
executes  the  option  or  returns  the 
stock  discloses  no  fraad  on  its  face. 
Ramsey  v.  Welch  Co.,  163  Iowa  824, 
144  NW  328.  (2)  The  failure  of  a 
vendor  of  stock  to  volunteer  infor- 
matlen  that  the  company  is  Insolvent 
does  not  constitute  fraud  where  he 
Is  neither  an  ofScer  nor  director  of 
the  company  and  has  no  special 
means  of  acquiring  information  su- 
perior in  the  least  degree  to  those 
of  the  purchaser,  the  purchaser  being 
already  the  owner  oi  some  stock  in 
the  same  company.  Rothmiller  v. 
Stein,  148  N.  Y.  681,  S8  NE  718,  26 
L.RA  148. 

64.  Meyer  v.  Wright,  24  Colo.  A 
B3,  131  P  787;  Halllv.  Merrill  Trust 
Co.,  106  Me.  46B,  76  A  926,  138  AmSR 
365;  Russell  v.  Patterson  Co.,  48  Pa. 
Super.  "B71;  Columbus  Ins.  Bank  v. 
U.  S.  Bank,  T  Legint  (Pa.)  129;  Ken- 
worthy  v.  Kenworthy,  (B.  C.)  6 
DomLB  919. 

[a]  Oontrnmtion.=-(l)  StockhoM- 
ers  or  members  of  a  corporation  may 
Individually  enter  into  binding  agree- 
ments between  themselves  to  make 
contributions  to  the  company,  and 
may  individually  enforce  them.  Ken- 
worthy  V.  Kenworthy,  (B.  C.)  «  Dom 
LR  919.  (2)  Also  an  agreement  by 
stockholders  to  indemnify  one  for  the 
personal  assumption  or  payment  of 
a  corporate  debt,  or  to  contribute, 
may  be  enforced.  Gorder  v.  Con- 
nor, 56  Nebr.  781,  77  NW  383  (hold- 
ing, however,  that  the  evidence  did 
not  establish .  such  an  agreement). 
(3)  An  agreement  among  all  of  the 
stockholders  to  make  up  an  impair- 
ment of  capital  of  the  company  ac- 
cording to  their  respective  holdings 
of  stock  cannot  be  said  to  be  with- 
out consideration  as  to  any  one  stock- 
holder. '"The  Immediate  effect  of  the 
performance  by  the  other  parties 
would  have  been  an  appreciation  In 
the  value  of  his  stock.  On  the  other 
hand,  their  failure  to  perform  might 
well  have  resulted  In  the  entire  de- 
struction of  it.  .  .  .  That  the 
largest  stockholder  did  so  perform  is 
not  a  matter  now  In  contention,  as 
the  case  presents  itself  to  us,  and  if 
the  contract  had  been  thus  far  exe- 


cuted, we  do  not  think  the  plaintifC 
could  rightfully  elect  to  withdraw 
his  promise  after  his  stock  had  re- 
ceived such  betterment  as  would  be 
accomplished  by  a  i>artlal  raising  of 
the  fund  necessary  to  liquidate  the 
corporate  indebtedness."  Russell  v. 
Patterson  Co.,  48  Pa.  Super.  571,  677. 

Agzesumts  for  assesamntt  of  f nllj 
paid  stock  see  supra  {  1286. 

66.    See  cases  infra  this  note. 

[a]  ZUostratloaa. —  (1)  An  agree- 
ment among  a  majority  of  the  stock- 
holders of  a  company  that  any  one  of 
them  who  might  be  absent  from  a 
meeting  should  give  his  proxy  to  one 
of  the  others,  that  such  proxy  should 
be  irrevocable  for  three  years,  that 
no  one  of  them  shoVild  sell  his  shares 
without  the  consent  of  the  others, 
and  that,  in  the  event  of  a  desire  to 
sell,  the  other  parties  to  the  agree- 
ment should  be  given  the  preference. 
Is  Inseparable,  and  the  limitation  of 
three  years  applies  to  each  of  the  pro- 
visions.  Brown  v.  Britton,  41  App. 
Dlv.  67,  68  NYS  363.  (2)  Where  at 
the  end  of  three  years  the  parties  re- 
new the  agreement,  with  all  of  its 
provisions,  they  are  bound  by  their 
construction  that  the  three-year  limi- 
tation applies  to  all  the  provisions. 
Brown  v.  Britton,  supra.  (3)  Where 
In  an  agreement  between  stockhold- 
ers the  words  "profits"  and  "divi- 
dends" are  used  interchangeably, 
they  will  be  construed  as  having'  the 
same  meaning.  Warfleld  v.  Kelly, 
(Pa.)  106  A  72.  (4)  The  sum  which 
a  stockholder  has  paid  for  his  stock 
is  not  a  debt  of  the  company  within 
the  meaning  of  an  agreement  entered 
into  by  the  majority  stockholders  to 
pay  off  all  indebtedness  of  the  com- 
pany. Jackson  v.  White,  J88  Fed. 
776,  110  CCA  481  [reh  den  194  Fed. 
677,  115  CCA  71].  (6)  Where  stock- 
holders deposited  their  stock  and  cre- 
ated a  trust  for  the  payment  of 
debts,  the  act  of  the  trustee  in  apply- 
ing the  stock  to  the  payment  of  cred- 
itors of  the  company  Including  him- 
self is  a  direct  execution  of  his  trust 
and  will  be  upheld  where  the  stock 
was  applied  in  good  faith  and  at  a 
fair  price.  Patterson  v.  Lennlg,  118 
Pa.  671,  12  A  679.  (6)  Where  two 
sets  of  stockholders  transferred  their 
shares  to  a  trust  conjpany  to  prevent 
a  third  set  from  acquiring  control, 
under  an  agreement  that  new  certifi- 
cates should  be  issued  to  the  trustee, 
that  the  stock  should  be  voted  as 
three  specified  stockholders  or  a  ma- 
jority should  direct,  that  the  divi- 
dends should  be  sent  to  the  owners, 
and  that  the  trustee  should  sell  the 
shares  for  such  price  and  at  such 
time  as  the  named  stockholders,  or 
a  majority  of  them,  might  direct,  pro- 
vided sufficient  shares  be  sold  to  con- 
stitute a  majority  of  the  outstanding 
stock,  it  was  held  that  the  agree- 
ment created  a  power  of  sale  with  In- 
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an  ag^reement  does  not  bind  or  affect  tlie  rights  and 
interests  of  those  who  are  not  parties  to  it,  such  as 
other  stockholders,**  the  corporation,*'  or  a 
receiver.**  It  is  held  that  itnder  some  circumstances 
an  agreement  among  all  the  stockholders  is  binding 
not  only  on  the  stockholders  but  also  on  the  corpora- 
tion.** Beardless  of  whether  or  not  an  agreement 
among  the  stockholders  would  be  binding  in  the 
absence  of  corporate  action  approving  it,  it  is  not 
binding  where  there  has  not  been  a  compliance  with 
a  condition -therein  that  it  shall  not  become  opera- 
tive or  binding  on  any  signer  thereto  until  it  shall 
have  been  signed  and  ratified  by  the  owners  of  all 
the  shares  of  stock.*"  When  an  agreement  between 
stockholders  is  illegal  on  the  grounds  of  pubUo 


policy,*^  it  is  immaterial  what,was  done  before  or 
after  its  execution,  unless  the  agreement  was  known 
to  and  approved  by  all  the  stockholders.**  Ordinar- 
ily shares  of  corporate  stock  purchased  by  a  stock- 
holder with  money  belonging  to  the  corporation 
become  treasury  stock,  so  that  an  accounting  between 
the  stockholders  should  be  on  the  basis  of  the  amount 
of  the  remaining  stock  owned  by  them  ;**  but  the 
courts  will  give  effect  to  an  agreement  providing 
otherwise.'*  Money  paid  by  certain  stockholders  to 
another  as  the  purchase  price  of  stock  owned  and  sold 
by  him,  and  without  any  reservation  or  limitation  as 
to  the  use  to  which  it  was  to  be  applied,  does  not 
constitute  a  trust  fund.'*  Where  the  majority 
stockholder  sells  all  the  capital  stock  of  the  eorpora- 


ctdiBntal  provision  for  voting,  and  not 
a  voting:  trust  with  incidental  power 
of  sale,  that  It  authorized  a  Rale  of 
stock  at  public  auction,  and  that  one 
party  could  not  withdraw  therefrom 
at  pleasure.  Kali  v.  Merrill  Trust 
Co.,  106  Me.  465,  76  A  926,  138  AmSR 
356.  (7)  An  agreement  if  sale  made 
In  good  faith  for  an  adequate  price 
and  on  terms  which  are  not  onerous, 
even  If  construed  to  be  optional,  is 
within  the  authority  of  a  committee 
under  an  agreement  between  such 
committee  and  the  owners  of  the  vot- 
ing trust  certificates  of  the  common 
stock  whereby  the  committee  is  au- 
thorized to  negotiate  in  behalf  of  the 
owners  for  the  sale  of  the  pooled 
stock.  Such  authority  Is  not  cut  down 
by  further  authority  given  to  sell 
not  less  than  two  thirds  of  such  stock 
at  such  prices  as  may  be  approved 
in  writing  by  the  owners.  Weltse  v. 
Burrage,  190  Mass.  267,  76  NE  EOS. 
<8)  In  determining  the  assets  of  a 
corporation  on  an  accounting  between 
stockholders  under  an  agreement  for 
the  purchase  of  stock  by  one  of  an- 
other, a  claim  for  demurrage  appar- 
ently due  the  corporation  is  properly 
excluded,  where  It  appears  that  the 
corporation's  agent  had  agreed  to 
save  the  party  apparently  liable  there- 
for harmless  for  any  claim  for  de- 
murrage. Miller  V.  Dllkes,  251  Pa. 
44,  96  A  935,  AnnCaBl917D  555.  (9) 
Where  stockholders  by  agreement  as- 
sessed their  shares  and  paid  three 
of  four  assessments  with  a  provision 
for  a  refund  out  of  the  corporation's 
first  net  profits,  one,  paying  a  fifth 
assessment  with  a  provision  for  a  re- 
fund before  any  dividends  or  refund 
on  account  of  prior  assessments,  was 
entitled  to  a  refund  when  the  net 
profits  or  surplus  equaled  or  ex- 
ceeded the  total  assessments.  Coch- 
rane v.  Interstate  Packing  Co., 
(Minn.)  167  NW  111.  (10)  Where  the 
gist  of  an  agreement'  among  stock- 
holders is  that  each  pay  in  discharge 
of  a  Judgment  against  the  corpora- 
tion an  amount  in  proportion  to  the 
stock  held  by  him  and  it  is  not  the 
Intention  of  the  parties  that  the 
agreement  be  binding  except  in  case 
each  pays  his  proportion  In  cash.  It 
is  not  essential.  In  the  absence  of 
fraud  or  collusion,  that  the  pro  rata 
share  of  each  be  paid  wholly  In  cash; 
the  fact  that  some  of  the  stockhold- 
ers pay  their  pro  rata  shares  part 
In  cash  and  part  in  property  does  not 
justify  a  remaining  stockholder  in  re- 
fusing to  pay  anything.  Nelson  v. 
DifTenderffer,  178  Mo.  A.  48,  163  3W 
271.  (11)  Where  a  paper  recited  the 
property  owned  by  a  corporation,  and 
the  encumbrance  thereon,  and,  in  pro- 
posing a  division  thereof  In  order  to 
facilitate  the  winding  up  of  such  cor- 
poration, stated,  "I  will  assume  the 
payment  of  said  note,"  the  encum- 
brance, and  "there  shall  be  conveyed 
to  me"  certain  of  the  property,  and  it 
was  signed  by  one  of  the  three  sole 
stockholders,  and  accepted  in  writ- 
ing by  the  other  two,  it  was  held 
that  the  paper  was  a  proposition  to 
purchase  the  property  described,  for 
which  the   signer   agreed    to  pay  the 


encumbrance.  White  v.  Borelng,  46 
SW  242,  20  KyL.  210  (also  holding 
that  a  subsequent  letter  by  the  sini- 
or  disclosed  his  Intention  to  be  that 
shown  In  the  contract). 

56.  Shreveport  Nat.  Bank  v. 
Maples,  119  La.  41,  43  S  906.  See 
Bond  V.  Atlantic  Terra  Cotta  Co.,  137 
App.  Div.  671,  122  NTS-  425  [rev  66 
Misc.  546,  128  NTS  1086]  (stating, 
but  expressly  refraining  from  decid- 
ing, that  an  agreement  among  stock- 
holders not  to  exercl.se  a  statutory 
power  to  increase  or  decrease  the 
number  of  directors  is  not  blnc'lng  on 
subsequent  owners  of  stock  who  pur- 
chased It  in  good  faith  and  without 
notice  thereof). 

67.  U.  S.— National  Electric  Sig- 
naling Co.  v.  Fessenden,  207  Fed.  916, 
125  CCA  863. 

Iowa. — Kennedy  v.  Monarch  Mfg. 
Co.,  128  Iowa  844,  848,  98  NW  796. 

La.  —  Shreveport  Nat.  Bank  v. 
Maples,  119  La.  41,  43  S  905. 

Okl. — Burke  (5rain  Co.  v.  Stinch- 
comb,  178  P  204;  In  re  Northrop-Bell 
Oil,  etc.,  Co.,  171  P  1116;  Bell  v. 
Northrop-Bell.  etc.,  Co.,  171  P  1116. 

Tex. — Arno  Co-operative  Irr.  Co.  v. 
Pugh,  (Civ.  A.)  177  SW  991. 

B.  C. — Kenworthy  v.  Kenworthy, 
6  DomLR  919. 

"So  far  as  the  corporation  is  con- 
cerned. It  is  not  bound  nor  affected 
by  any  agreement  among  the  stock- 
holders as  to  how  the  corporation 
shall  be  managed,  nor  who  shall  be 
entitled  to  vote  the  shares  of  stock. 
While  the  interest  of  the  stockhold- 
ers and  those  of  the  corporation  may 
be  in  some  respects  the  same,  yet 
theoretically  and  practically  the  cor- 
poration and  its  stockholders  are  dis- 
tinct." Kennedy  v.  Monarch  Mfg.  Co., 
supra. 

[a]  niaattatton.^— An  agreement 
among  stockholders  that  when  the 
assets  of  the  corporation  represented 
by  certain  doubtful  claims  were  dis- 
tributed by  the  company,  they  should 
be  divided  among  the  stockholders  in 
a  certain  way  does  not  affect  the  cor- 
poration's ownership  of  the  claims 
nor  vest  in  a  stockholder  any  legal 
title  or  Interest  therein.  Burke  Grain 
Co.  V.   Stinchcomb,    (Okl.)   173  P  204. 

58.  Shreveport  Nat.  Bank  v. 
Maples,  119  La.  41,  43  S  905. 

59.  White  V.  Borelng,  45  SW  242, 
20  KyL  210;  Breslln  v.  Pries-Breslin 
Co.,  70  N.  J.  L.  274,  68  A  313;  Hock- 
ing "Valley  R.  Co.  v.  Toledo  Terminal 
R.  Co.,  (Oh.)  122  NB  86:  Bass,  etc^ 
Furniture,  etc.,  Co.  v.  Harbour,  42 
Okl.  335,  140  P  956. 

[a]  The  reasons  foe  the  rnla  are 
that  the  doctrine  of  equitable  estop- 

?el  prevents  a  party  to  the  agreement 
rom  setting  up  the  lack  of  obser- 
vance of  legal  formalities,  and  that 
whatever  estops  the  stockholders 
estops  the  corporation.  Breslln  v. 
Frles-Breslin  Co.,  70  N.  J.  L.  274, 
58  A  313;  Bass,  etc..  Furniture,  etc.. 
Co.  v.  Harbour,  42  Okl.  336,  140  F 
956. 

[b]  Tlias  (1)  it  Is  competent  for 
certain  persons  who  are  the  only 
stockholders,  officers,  and  directors  of 
a  corporation  to   make  any  contract 


among  themselves  as  to  the  disposi- 
tion of  the  property  of  the  corpora- 
tion. White  V.  Borelng,  46  SW  242, 
20  KyL  210.  (2)  Where  it  appears 
that  two  persons  owned  and  con- 
trolled the  corporation,  that  they  de- 
termined its  policy  and  directed  Its 
business,  that  there  had  been  no 
meeting  of  the  stockholders  or  di- 
rectors for  several  years,  and  that 
they  treated  the  corporation  merely 
as  a  convenience  in  their  business, 
neither  will  be  permitted  to  disavow 
a  contract  of  division  of  corporate 
property  by  setting  up  the  Action  that 
the  corporation  is  a  separate  and  dis- 
tinct entity;  and  the  corporation  will 
be  held  bound  by  the  agreement  in 
the  same  manner  as  if  it  had  been 
executed  by  it,  acting  through  Its 
proper  officers  and  In  pursuance  of  a 
resolution  adopted  by  Its  board  of 
directors.  Bass,  etc..  Furniture,  etc.. 
Co.  V.  Harbour,  42  Okl.  886.  140  P 
966. 

60.  Williams  v.  Croft  Hat.  etc., 
<3o.,  (W.  Va)   96  SB  929. 

61.  See  Contracts  $  349. 

B8.  Teich  v.  Kaufman,  174  111.  A. 
806. 

63.  Gustin  ▼.  Merrill,  144  Mich. 
498, 108  NW  408. 

64.  TuUer  v.  Swift.  118  Minn.  26S. 
129  NW  672,  130  NW  848;  SchllUnc 
etc..  Brewing  Co.  v.  Schneider,  110 
Mo.  83,  19  SW  «7. 

[a]  Thas  (1)  where  all  the  stock 
of  a  corporation  is  owned  by  three 
persons,  an  agreement  by  which  two 
of  them  acrree  to  buy  the  stock  owned 
by  the  third,  to  be  paid  for  In  part 
by  the  proceeds  of  a  note  given  by  the 
corporation,  and  the  residue  by  notes 
of  the  purchasers,  which  they  agree, 
as  between  themselves,  shall  be  paid 
for  out  of  the  earnings  of  the  com- 
pany, is  valid:  the  shares  so  pur- 
chased do  not  belong  to  the  corpora- 
tion; and  a  provision  of  the  contract 
that  the  shares  are  purchased  "sHare 
and  share  alike"  will  be  followed  in 
dividing  the  shares.  Schilling,  etc.. 
Brewing  Co.  v.  Schneider,  110  Mo. 
83,  19  SW  67.  (2)  Where  the  stock- 
holders In  a  corporation,  having  an 
option  on  the  majority  of  the  stock 
of  the  corporation  held  by  the  estate 
of  a  deceased  stockholder.  Intended 
that,  if  the  stock  was  purchased  un- 
der the  option,  the  corporation's  avail- 
able funds  should  be  used  In  part  pay- 
ment thereof,  and  that  bonds  of^the 
corporation  secured  by  mortgage 
should  be  given  for  the  balance,  and 
that  the  stock  should  not  be  canceled 
or  held  as  treasury  stock,  but  should 
be  divided  among  the  stockholders, 
no  express  agreement  existing  as  to 
how  it  should  be  divided,  and  it  ap- 

gears  that  a  proposition  to  the  stock- 
olders  to  divide  the  stock  per  capita 
was  rejected  as  not  a  fair  division, 
the  presumption  that  such  a  distri- 
bution was  Intended  will  not  obtain, 
but  the  stockholders  will  be  deemed 
to  have  Intended  a  distribution  pro 
rata  among  them.  Tuller  v.  Swift, 
113  Minn.  268,  129  NW  «7S,  ISO  NW 
848. 

65.  lioetscher  v.  DlUon,  119  Iowa 
202,  93  NW  98. 


For  later  oases, dcrelopiiMsts  and  ohanres  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion,  be  is  accoontable  to  the  minority  stockholders 
for  a  secret  profit  made  by  him  on  the  sale  of  their 
shares  ;••  and  where  minority  stockholders  who 
ehoose  to  abide  by  the  sale  and  hold  the  majority 
stockholder  accountable  for  the  secret  profit,  rather 
than  to  rescind  the  sale,  assert  their  rights  as  soon  as 
they  learn  the  real  nature  of  the  transiwition,  they 
will  not  be  held  to  have  waived  their  right  to  sne  by 
retaining  notes  given  to  them  in  payment  of  their 
stock  and  accepting  the  proceeds  thereof;*'  bat 
stockholders  who  received  their  portion  of  the  full 
cash  price  with  knowledge  of  an  additional  arrangfe* 
ment  between  the  purchasers  and  the  stockholders 
who  negotiated  the  sale,  whereby  the  latter  received 
the  corporate  assets  in  lieu  of  a  balance  of  the  pur- 
chase price,  will  not  be  permitted  subsequently  to 
elect  to  share  in  the  ^ssets.^*  Likewise  where  certain 
stockholders  purchased  stock  under  an  option  inur- 
ing to  the  benefit  of  all  the  stockholders,  they  are 
liable  to  account  to  the  other  stockholders  for  a 
refund  of  part  of  the  purchase  price  which  they 
reeeived  without  knowledge  of  the  other  stockholders 
and  appropriated  to  their  own  use.'* 

Stockholders  as  partners.  An  agreement  among 
stockholders  who  are  partners  and  whose  interests 
in  the  corporation  and  in  the  partnership  are  identi- 
cal is  terminated  by  a  dissolution  of  the  partner- 
ship.^** However,  an  agreement,  between  persons 
owning  all  the  stock  of  a  corporation,  that  the  cor- 
porate business  shall  be  conducted  as  a  partner- 

168  App. 


so.     McManus  v.  Durant, 
Dlv.    643,   154   NTS  680. 

67.  McManus  v.  Durant,  168  App, 
Dlv.    643,    154   NTS   680. 

68.  TuUer  v.  Swift,  113  Minn.  263, 
129  NW  572,  180  NW  848. 

69.  Tuller  V.  Swift.  113  Minn.  263, 
129  NW  672,  130  NW  848. 

n>.  Ross  V.  Qulnnesec  Iron  Min. 
Co.,   227  Fed.  8377  142  CCA  33. 

71.  Jackson  v.  Hooper,  76  N.  J. 
Ea.  592,  76  A  668. '27  LRANS  658  jrev 
76  N.  J.  Ed.  185.  74  A  130].  Com- 
pare Cuppy  V.  Ward,  176  NTS  233 
(holdlnt:  that,  where  two  stockholders 
of  an  existing  corporation  acquired 
all  Its  stock  under  an  agreement  that 
the  not  earnings  should  be  distributed 
twenty  per  cent  to  the  stockholders 
as  dividends,  eighty  per  cent  to  one 
of  the  stockholders  until  advances 
made  by  him  were  repaid,  and  then 
to  the  other  stockholder  until  ad- 
vances made  by  him  were  repaid,  the 
agreement  did  not  operate  to  change 
the  existing  corporate  entity  Into  an 
incorporated  copartnership). 

7a.  Oorpoiattona  havinr  dlraotora 
o«  oflloaxs  in  common  see  Infra  { 
XIV,  B. 

78.  Pittsburgh,  etc.,  Co.  v.  Duncan, 
232  Fed.  584,  146  CCA  542;  Davidson 
V.  Mexican  Nat.  R.  Co.,  68  Fed.  663 
[rev  on  other  grounds  89  Fed.  1015, 
32  CCA  606];  Missouri  Pac".  R.  Co. 
V.  Boiling,   (Ark.)   48  SW  806. 

Savaral  corporations  ownsA  by 
MUUB  parties  see  supra  {  19. 

74.  Pittsburgh,  etc.,  Co.  v.  Duncan, 
232  Fed.  584,  146  CCA  542;  Richmond, 
etc.,  Constr.  Co.  v.  Richmond,  etc., 
R.  Co.,  68  Fed.  106,  16  CCA  289,  34 
r.RA  626. 

76.  Mandry  v.  Compania  Azuca- 
rera  Del  Este,  19  Porto  Rico  128. 

76b  Rossing  V.  Bode  State  Bank, 
181  Iowa  1013,  165  NW  254;  Canal 
Bridge  v.  Gordon,  1  Pick.  (Mass.) 
297,  11  AmD  170;  Shaaber*s  App., 
(Pa.)  17  A  209;  Smith  v.  StOne,  21 
Wyo.   62,    128  P   612. 

[a]  aal*  of  asssts^— (1)  One  cor- 
poration may  lawfully  sell  Its  assets 
to  another  corporation  composed  In 
greater  part  of  the  majority  stock- 
holders of  the  selling  company.  Such 
sale  Is  not  void  nor  constructively 
fraudulent,  but  will  be  avoided  by 
actual  fraud,  or  if  an  undue  ad- 
vantage is  taken  or  an  unconscion- 
able bargain  made.  Rossing  v.  Bode 
State  Banlt  181  Iowa  1013,  165  NW 


254.  (2)  Where  a  subsidiary  cor- 
poration, owned  and  controlled  by  the 
persons  owning  the  main  company, 
purchased  property  from  the  main 
company  and  the  price  was  agreed  on 
by  all  the'  persons  interested  a~8  di- 
rectors and  stockholders  in  the  pur- 
chasing company,  neither  the  sub- 
sidiary nor  those  claiming  under  it 
can  question   the   transaction   on  the 

f round  that  the  price  was  too  high, 
layer  v.  Metropolitan  Tract.  Co.,  166 
App.    Dlv.    497,    160    NTS   1026. 

fb]  StooklioUsrs  not  In  control. — 
Certain  stockholders  of  a  corporation, 
who  are  not  directors  and  who  do  not 
either  collectively  or  individually 
control  Its  directors,  owe  no  duty 
to  the  corporation  not  to  conceal  from 
the  directors  the  fact  that  they  are 
Interested  in  another  corporation  with 
which  the  directors  of  the  former  are 
about  to  make  a  contract:  and  hence 
such  a  contract  is  valid,  notwith- 
standing such  concealment.  Pox  v. 
Mackay,  126  Cal.  67,  57  P  870. 

77.  Davidson  v.  Mexican  Nat.  R. 
Co.,  68  Fed.  668  [rev  on  other  grounds 
89  Fed.  1015,  32  CCA  606]. 

78.  Oeddes  v.  Anaconda  Copper 
Mln.  Co.,  245  Fed.  226,  157  CCA  417; 
Ervin  V.  Oregon  R.,  etc.  Co.,  27  Fed. 
625,  28  Blatchf.  617:  Meeker  v. 
Wlnthrqp  Iron  Co.,  17  Fed.  48. 

[a]  Thns,  under  the  rule  of  equity 
which  entitles  those  whose  property 
has  been  misapplied  by  an  agent  or 
fiduciary  to  follow  It  into  any  form, 
and  impress  it  with  a  trust  whenever 
its  Identity  can  be  traced,  or,  at  their 
election,  to  recover  the  value  of  the 

groperty  in  any  form  into  which  it 
as  been  transmuted,  where  the  ma- 
jority of  the  stockholders  merge  the 
Duslnesa  and  property  of  the  corpora- 
tion with  other  business  and  prop- 
erties belonging  to  another  corpora- 
tion composed  of  themselves,  and  em- 
bark the  whole  in  a  Joint  venture, 
the  minority  stockholders  are  entitled  , 
to  their  respective  shares  on  the  basis  ' 
of  the  value  of  the  property  to  the 
purchasers,  aa  a  constituent  of  their 
general  properties,  for  which  they 
have  an  equitable  lien  on  the  prop- 
erty of  the  new  corporation,  Ervln 
v.  Oregon  R.,  etc.,  Co.,  27  Fed.  625, 
23  Blatchf.  617. 

79.  Shaw  V.  Davis,  78  Md.  308,  28 
A  619,  23  L.RA  294. 

80.  Converse  v.  Hood,  149  Mass. 
471,  21  NB  878,  4  LRA  521;  Kuhn  v. 


'ship  bnsiness  does  not  give  a  court  of  equibf  juris- 
diction, on  their  disagreement,  to  take  control  of  the 
corporate  property  as  on  the  dissolution  of  a  part- 
nership.'^ 

[i  1332]  19.  Hembership  in  Different  Oorpora- 
tions.'*  The  faot  that  part  or  all  of  the  stock- 
holders of  two  corporations  are  the  same  does  not 
have  the  effect  of  rendering  the  corporations  legally 
identical."  It  does  not  make  either  corporation 
responsible  for  the  contracts  of  the  other'*  or  for  the 
acts  of  its  members  as  members  of  the  other. '" 
Neither  does  it  prevent  the  corporations  from  deal- 
ing with  each  other,'*  although  where  the  same  ma- 
jority is  in  control  of  both  corporations  the  dealings 
of  the  corporations  with  each  other  will  be  subjected 
to  a  careful  scrutiny"  and  the  rights  of  minority 
stockholders  will  be  protected  by  the  courts." 
However,  it  is  held  that  the  fact  that  the  same  per- 
sons constitute  the  majority  stockholders  in  each  of 
two  companies  does  not  enlarge  the  jurisdiction  of 
equity  to  interfere  with  the  manag^ement  of  one  of 
those  corporations  in  its  relation  with  the  other,  at 
the  suit  of  a  minority  stockholder.'*  A  person  who 
is  a  stockholder  in  two  corporations  is  not  entitled 
to  enjoin  one  of  the  corporations  from  so  conduct- 
ing its  business  as  to  interfere  with  the  business  of 
the  other  corporation.** 

[$  1333]  20.  Actions  between  Stockholders  and 
Corporation^^ — a.  Bight  to  Sue.  A  member  or 
stockholder  may  sue"'  and  be  sued  by"  the  eorpora- 

Ct 


Woolson    Spice    Co.,   13   Oh.   Clr. 
N.  S.  647,  7  Oh.  Cir.  Dec.  289. 

81.     Actions! 
By  stockholders  against: 
Directors  or  officers  see  infra  XIII,  C. 
On  subscriptions  see  supra  t  996  et 

seq. 
Relative   to    dividends^  pee    supra    I 

1246  et  seq.  / 

Remedies    of    stockholder    as    credi- 
tor of  corporation  see  supra  i  1289. 
Third  persons  see  infra  {}  1444-1473. 

8S.  U.  S. — Culbertson  v.  Wabash 
Nav.  Co.,  6  F.  Cas.  No.  3,464,  4  Mc- 
Lean 644;  Samuel  v.  Holladay,  21  F. 
Cas.  No.  12,288,  Woolw.  400. 

Cal. — Barnstead  v.  Empire  Mln.  Co., 
6  Cal.  299. 

111. — Merrick  v.  Peru  Coal  Co.,  tl 
III.  472. 

Kan. — ^Morbach  v.  Home  Mln.  Co., 
63  Kan.  731,  37  P  122. 

La.-^ercy  v.  White,  7  Rob.  613. 

Mass. — Peirce  v.  Partridge,  3  Mete. 
44. 

N.  T. — Gary  v.  Schoharie  Valley 
Macb.  Co^2  Hun  110. 

S.  C. — ^Waring  v.  Catawba  Co.,  2  S. 
C  Jj.  109. 

Tex. — Henderson  v.  San  Antonio, 
etc.,  R.  <3o.,  17  Tex.  660,  572,  67  AmO 
676. 

Wyo. — ^Wilson  v.  Cheyenne  First 
Nat.  Bank,  1  Wyo.  108. 

"A  private  corporation  may  ba 
sued  by  one  of  its  own  members.  .  .  . 
The  Individual  members  of  the  cor- 
poration are  deemed  strangers  to  the 
artificial  body  created  by  the  act  of 
incorporation,  and  may  maintain 
their  rights  of  action  against  the 
company,  of  whatever  nature,  in  the 
same  manner  as  those  who  are  not 
members."  Henderson  v.  San  Antonio, 
etc.,  R.  Co.,  supra. 

Ooxpotation  as  leral  entity  distinct 
from  stockholders  see  supra  |  5  et 
seq. 

Oronnds  of  action  see  infra  {  1334. 

83.  U.  S. — Samuel  v.  Holladay,  21 
P.  Cas.  No.  12,288,  Woolw.  400. 

La. — Percy  v.  White,  7  Rob.  613. 

Mich. — Negaunee  German  Corp.  v, 
Negaunee  German  Aid  Soc,  172  Mich. 
650,  138  NW  348. 

Miss. — Connell  v.  Woodward,  6 
Miss.  665.  37  AmD  173. 

N.  T. — Master  Stevedores'  Assoc. 
V.  Walsh,  2  Daly  1. 

Wis. — Wausau  Boom  Co.  v.  Plumer, 
35  Wis.  274. 

Can. — Plctou 


County   Schooj)0c|;^ 
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tioa  Qne  suing  in  the  capacity  of  a  stockholder 
must  be  in  fact  a  stockholder"'*  at  the  tune  of  the 
institution  of  the  action.°°  Ordinarily  he  most  be 
a  registered  stockholder."  But  a  person  who  is 
entitled  to  be  registered  as  a  stockholder  cannot  be 
turned  out  of  court  and  refused  a  hearing  merely 
because  th6  of&cers  of  the  corporation  wrongfully 
refuse  to  register  him  as  such;"^  and  some  courts 
hold  that,  where  a  person  has  a  clear  title  to  shares 
of  stock  with  the  immediate  right  to  have  them 
transferred  on  the  books  of  the  company,  his  failure 
to  exercise  this  right  does  not  deprive  him  of  the 
right  to  the  assistance  of  a  court  of  equity  to  pro- 
tect his  interests  in  the  corporation  and  its  manage- 
ment.** Where  a  corporation  is  formed  for  a  posi- 
tively illegal  purpose  the  subscribers  to  the  original 
stock  therein  acquire  no  rights  or  interests  as  stock- 
holders which  a  court  will  protect.*"  One  who 
expects  to  become  the  owner  of  shares  in  a  corpora- 
tion cannot,  before  becoming  such  owner,  be  heard  in 
equity  to  complain  of  ultra  vires  acts  of  the  corpora- 
tion or  be  permitted  to  interfere  with  the  affairs  of 
the  company.""  Also  a  subscriber  who  fails  or  refuses 
to  comply  with  the  terms  of  subscription,  in  regard 
to  payment  or  other  such  matters,  may  not  sue.** 
However,  when  a  person  is  a  l^al  stockholder  his 


right  tb  protect  his  interest  as  such  cannot  depend 
upon  the  manner  in  which  he  acquired  it."'  The 
question  whether  he  became  such  by  virtue  of  a  cer- 
tain instrument  is  immaterial  where  it  appears  that 
he  acquired  title  to  his  stock  independently  of  that 
instrument."'  Also  a  member's  right  to  maintain  an 
action  to  set  aside  an  unauthorized  agreement  is  unaf- 
fected by  the  fact  that  he  may  not  be  a  member  in 
good  standing.  It  is  in  virtue  of  his  membership 
that  he  is  entitled,  to  sue,  and  his  standing  does  not 
affect  his  legal  rights,  although  it  may  have  sub- 
jected him  to  internal  discipline."*  According  to 
some  authorities,  the  fact  that  complainant  pur- 
chased his  stock  for  the  express  purpose  of  ques- 
tioning the  act  or  transaction  in  question,  or  that  his 
motives  are  otherwise  adverse  to  defendant  corpora- 
tion, will  not  disentitle  him  to  relief."'  A  court  of 
equity  most  nevertheless  consider  any  equitable  or 
legal  right  which  the  stockholder  miy  have  cogniza- 
ble or  enforceable  only  in  court  of  equity."'  But,  it 
should  be  observed,  plaintiff  on  the  record  must  be  the 
person  urg:ing  the  suit.  If  it  appears  that  he  is  a 
mere  nominee  or  puppet  in  the  hands  of  another  the 
bill  will  be  dismissed."^'  However,  minority  stock- 
holders desiring  to  sue  the  corporation  in  good  faith 
to  protect  their  own  interests  and  those   of    other 


tlon  V.  Cameron,  2  Can.  S.  C.  690. 

84.  U.  S. — Mayer  v.  Denver,  etc., 
R.  Co.,  38  Fed.  197;  John  A.  Roebllng 
Sons'  Co.  V.  Richmond  Vlrst  Nat. 
Bank.  30  Fed.  744.  ^ 

Ga. — Landes  v.  Olobe  Planter  Mfg. 
Co..  73  Ga.   178.  , 

Md. — Busey   v.  Hooper,   35  Jld.    15, 

5  AmR  350. 

N.  T.  —  Wilson  V.  Mechanical 
Orgruinette  Co.,  67  App.  Div.  158,  68 
NTS  173  [rev  on  other  grounds  170 
N.  T.  642,  S3  NE  6501;  Berford  v. 
New  York  IroiTMlne,  66  N.  T.  Super. 
a3«,   4   NTS  836.    ' 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Catawlssa  R.  Co.,  63   Pa.  20. 

[a]  nioBtratioii.— A  stockholder 
In  one  of  four  companies  which  had 
been  consolidated  under  the  pro- 
visions of  a  statute,  who  had  not  con- 
verted his  stock  Into  the  stock  of  the 
consolidated  company  as  the  statute 
authorized  him  to  do,  has  no  stand- 
ing to  maintain  a  stockholder's  bill 
against  such  company.  Philadelphia, 
etc.,  R  Co.  V.  Catawlssa  R.  Co.,  63 
Pa.  20. 

86.  Fitchett  v.  Murphy,  46  App. 
Div.  181,  61  NTS  182  [rev  26  Misc. 
644.  66  NTS  822]. 

86.  Brown  v.  Duluth,  etc.,  R.  Co., 
53  Fed.  889;  Becher  v.  Wells  Flour- 
Ing-Min  Co.,  1  Fed.  276,  1  McCrary 
62;  Armstrong  v.  Herancourt  Brew- 
ing Co.,  26  OhtiJ  93.  And  see  Da 
Ponte  v.  Louisiana  State  Lottery  Co., 

6  F.  Cas.  No.  3,569  (holding  that  a 
person  who  purchased  corporate 
stock  standing  In  the  name  of  the 
pledgee  of  the  seller  without  obtain- 
ing any  transfer,  certificate,  or  other 
evidence  of  the  sale,  and  himself 
executed  a  pledge  of  the  stock  to 
such  pledgee  who  continued  to  hold 
it,  is  not  a  bona  fide  stockholder,  and 
hence  cannot  maintain  a  suit  to 
enjoin  the  corporation  from  leasing 
its  franchises  and  privileges). 

87.  Carson  v.  Iowa  City  Gas-tilght 
Co.,  80  Iowa  638,  45  NW  1068;  Ernst 
V.  Elmira  Municipal  Impr.  Co..  24 
Misc.  683,  64  NTS  116;  LarwiU  v. 
Burke,  19  Oh.  Clr.  Ct.  449,  10  Oh.  Clr. 
Dec.  679. 

88.  O'Connor  ▼.  International 
Silver  Co.,  68  N.  J.  En.  67,  59  A  321 
[afr  68  N.  J.  Bq.  680,  62  A  4081. 

89.  Le  Warne  v.  Meyer,  38  Fed. 
191  (where  the  corporation  was 
formed  and  the  stock  Issued  for  the 
sole  purpose  of  conducting  a  lottery 
In  violation  of  law). 

90.  Mayer  v.  Denver,  eta,  R.  Co., 
38  Fed.  197. 


91.  Landes  v.  Olobe  Planter  Mfg. 
Co.,  73  Ga.  176;  Busey  v.  Hooper,  35 
Md.  16,  6  AmR  350. 

92.  Stewart  v.  Erie,  etc.,  Transp. 
Co.,  17  Minn.  372. 

93.  Mitchell  v.  Aulander  Realty 
Co.,   169   N.  C.   516,  86  SB  358. 

[a]  Thns  the  question  whether  a 
will  devised  only  a  conditional  estate 
in  stock  to  plaintiffs  Is  Immaterial 
In  determining  their  status  as  stock- 
holders In  a  suit  against  the  corjKjra- 
tlon  as  such,  where  they  purchased 
it  at  a  sale  by  the  executor  to  pay 
debts  and  hence  acquired  a  title  in- 
dependent of  the  will.  Mitchell  v. 
Aulander  Realty  Co.,  169  N.  C.  616, 
86  SE  368. 

94.  Davis  V.  Beth  -Teohlla  Israel 
Cong.,  40  App.  Div.  424,  67  NTS  1016. 

96.  Macon  (3as  Co.  v.  Rlchter.  143 
Oa.  397.  85  SE  112;  General  Inv,  Co. 
V.  Bethlehem  Steel  Corp.,  87  N.  J.  Eq. 
234,  100  A  347 ;  Elklns  v.  Camden,  istc, 
R.  Co.,  86  N.  J.  Eq.  6;  Sandford  v. 
CatawiBsa.  etc..  R.  Co.,  24  Pa.  378, 
64  AmD  667:  Seaton  v.  Grant,  L.  R. 
2  Ch.  459;  Colman  v.  Eastern  Counties 
R.  Co.,  10  Beav.  1,  60  Reprint  481: 
Salisbury  v.  Metropolitan  R.  Co.,  39 
L.  J.  Ch.  429.  See  Scully  v.  Auto- 
mobile Finance  Co.,  (Del.)  101  A  908 
(holdinf:  that  a  stockholder  is  not  to 
be  denied  relief  because  he  acquired 
his  stock  subsequent  to  the  transac- 
tion In  question,  where  it  appears 
that  he  was  then  Ignorant  of  its  un- 
lawful character):  Ellis  v.  Penn  Beef 
Co..  9  Del.  Ch.  213,  218,  80  A  666 
(where  the  court  said:  "It  Is  show^i, 
however,  that  the  complainant  at  the 
time  he  acquired  his  stock  had  notice 
of  the  facts  on  which  was  based  the 
claim  tliut  the  Issue  of  stock  was  un- 
lawful. But  this  does  not.  at  this 
time,  seem  to  be  conclusive  against 
his  here  asserted  right  as  stock- 
holder"). 

Ta]  Proposition  dlsonssad. — In  one 
case  plaintiff  bought  his  shares  a 
short  time  before  the  bill  was  filed, 
and,  to  enable  him  to  file  the  bill, 
the  court  said:  "However  question- 
able the  mode  of  the  plaintiff's  In- 
troduction to  the  company  may  have 
been,  he  has  an  actual  Interest  In  the 
subject  matter  of  the  suit.  In  this 
respect  he  differs  from  the  plaintiff 
in  the  case  of  Forrest  v.  Manchester, 
etc.,  R.  Co.,  30  Beav.  40,  54  Reprint 
803.  who  stated  In  his  examination 
that  the  directors  of  a  rival  company 
directed  the  Institution  of  the  suit 
and  Indemnified  him  ai;ainst  costs; 
and    Ijord    Westbury    dismissed    the 


bill  on  the  ground  that  the  Plaintiff, 
coming  In  the  character  of  a  share- 
holder In  the  company,  and  stating 
that  It  was  not  his  own  act,  but  an 
act  that  he  had  been  directed  to  do 
by  the  other  company,  the  suit  was 
an  imposition  on  the  Court.  The 
Plaintiff  may  properly  be  described 
In  the  words  of  Lord  Justice  Knight 
Bruce  In  Rogers  v.  Oxford,  etc.,  R. 
Co..  2  De  G.  &  J.  662,  59  EngCh  519, 
44  Reprint  1146,  as  a  person  who  was 
made  'a  shareholder  in  the  company 
for  the  mere  purpose  of  instituting 
this  litigation.'  But -if  the  question 
put  by  Vice-Chancellor  Wood,  In  Fll- 
der  V.  London,  etc.,  R.  Co.,  1  Rem. 
&  M.  489,  71  Reprint  214,  Is  repeated 
In  this  case:  Is  the  suit  bona  fide 
the  PlalntifTs  own  suit,  or  la  he 
merely  the  hand  by  which  some  one 
else  acts?'  the  correct  answer  must 
be,  that  he  consented  to  become  the 
instrument  of  others,  but  for  that 
purpose  he  has  acquired  an  interest 
which  gives  him  a  common  cause  with 
them.  X  cannot  say  that  having 
chosen  to  place  himself  in  this  in- 
vidious iwsitlon,  with  a  real  interest, 
though  of  no  great  amount,  at  stake, 
he  is  not  to  have  the  ordinary  rights 
of  a  Plaintiff  on  account  of  the  mo- 
tives which  led  him  to  acquire  the 
means  of  appearing  in  that  char- 
acter." Bloxam  v.  Metropolitan  R. 
Co..  L.  R.  8  Ch.  837.  358. 

[b]  "Vh*  reason  of  the  ml*.  I  as- 
sume, is,  as  applied  to  stock,  that  to 
hold  otherwise  would  be  to  impose  a 
restraint  upon  alienation.  A  holder 
of  stock  before  the  threatened  act 
must  be  able  to  transfer  all  of  his 
rights  to  any  one  or  the  value  of  the 
stock  may  be  affected."  General  Inv. 
Co.  v,  Bethlehem  Steel  Corp.,  87  N. 
J.  Eq.  234,  238,  100  A  347. 

96.  General  Inv.  Co.  v.  Bethlehem 
Steel  Corp.,  87  N.  J.  Eq.  234,  100  A  347. 

97.  Sparhawk  v.  tJnion  Pass.  R. 
Co..  54  Pa.  401;  Camblos  v.  Philadel- 
phia, etc.,  R.  Co.,  4  Brewst.  (Pa.)  663. 
4  P.  Cas.  No.  2.331;  Breeie  v.  Lone 
Pine-Surprise  Cons.  Min.  (>>.,  39 
Wash.  602,  81  P  1060;  Forrest  v. 
Manchester,  etc.,  R.  Co.,  SO  Beav.  40, 
54  Reprint  803. 

[a]  An  injnnotioa  (1)  will  not  be 
granted  at  the  instance  of  a  plaintiff 
who  purchased  his  stock  to  enable 
him  to  file  a  bill  in  aid  of  a  private 
bill  of  other  plaintiffs.  "A  chancellor 
will  always  look  to  the  genuineness  of 
the  character  in  which  a  plaintiff 
comes  before  him.  A  stockholder  is 
bound  to  come  with  clean  hands,  with 


For  later  eases,  davelopBMBta  and  obaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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stockholders  have  a  right  to  avail  themselves  of  the 
selfish  interest  of  a  competitor  corporation  to  pro- 
cure funds  to  prosecute  the  litigation.*'  Other 
courts  refuse  to  grant  relief  to  a  stockholder  who 
acquired  his  stock  with  knowledge  of  the  conditions 
of  which  he  complains.**  Another  rule  adopted  by- 
some  courta  is  that  the  test  is  whether  the  corpora- 
tion or  any  stockholder  has  suffered  a  tangible 
wrong  or  injury  to  his  property  rights  through  the 
wrongful  acts  complained  of,  and  not  whether  the 
stockholder  acquired  his  stock  before  or  after  such 
acts,  providing  he  is  acting  in  good  faith  and  is  not 
a  mere  interloper.'  At  any  rate,  an  objection  that 
a  wrong  complained  of  was  done  before  plaintiff 
became  a  stockholder  is  without  weight  where  it 
appears  that  the  wrong  is  a  continuing  one,'  and 
imder  the  circumstances  of  the  particular  case  the 
fact  that  plaintiff  had  previously  brought  an  action 
to  rescind  his  purchase  of  stock  may  not  be  evidence 
of  bad  faith  in  the  present  action.'  The  fact  that 
plaintiffs  hold  only  a  small  amount  of  stock  is  not  a 
bar  to  relief,'*  at  least  where  the  act  sought  to  be 
restrained  is  prohibited  by  law,"  but  it  is  entitled  to 
consideration  where  the  situation  is  such  that  the 
court  may  weigh  the  benefits  and  injuries,  as  on  the 
question  of  granting  or  withholding  preliminary 
relief,'   and,  before  a  court  of  equity  may  intervene 


'at  the  suit. of  a  stockholder  who  buys  a  very  small 
amount  of  stock  to  prevent  the  carrying  out  of  a 
plan  which  has  -been  approved  by  practically  the 
entire  stock  issued,  it  must  be  satisfied  that  the  right 
of  plaintiff  is  clear  and  the  injury  irreparable.'' 
Objections  to  the  status  or  motives  of  plaintiff  as  a 
stockholder  are  rendered  immaterial  by  the  inter- 
vention of  a  person  whose  capacity  to  sue  is  beyond 
question.' 

[i  1334]  b.  Gronnds  of  Action*— (1)  Suit  lijr 
Stockholder.  A  stockholder  may  as  an  individual  sue 
the  corporation  for  its  breach  of  a  contract  made 
with  him  as  an  individual,'*  or  for  its  negligence 
which  has  resulted  in  damages  to  his  person''  or 
property,"  or  for  its  conversion  of  his  property,"  or 
to  abate  a  nuisance  maintained  by  the  corporation  ;'* 
but  he  does  not  have  a  right  of  action  as  a  stock- 
holder in  regard  to  matters  which  affect  him  only  as 
an  individual  or  a  partner."  In  respect  to  corporate 
matters,  the  corporation  stands  for  and  represents 
all  the  stockholders  so  that  there  must  be  some 
wrong  of  ^omission  or  commission  on  the  part  of 
those  in  control  before  a  cause  of  action  arises  in 
favor  of  a  stockholder  against  the  corporation.^'  A 
single  stockholder  may  sue  the  corporation  to 
restrain  or  annul  an  ultra  vires  act.y  In  other 
words,  a  single  stockholder  may  enjoin  or  obtain 


a  sincere  complaint,  fcee  from  all 
false  pretenses,  as  much  as  every 
other  party  who  comes  Into  a  court  of 
equity.      Injunction    Is  of    right 

but  of  grrace,  and  to  move  an  upright 
chancellor  to  interpose  this  strongest 
arm  of  the  law  he  must  have  not  a 
sham  case  but  a  well-prounded  com- 
plaint, the  bona  fides  of  which  Is  un- 
questioned, or  capable  of  vindication 
If  questioned."  Sparhawk  v.  Union 
Pass.  R.  Co..  64  Pa.  401,  4S4.  f2) 
There  must  be  no  question  of  the 
genuineness  of  the  character  in  which 
the  complainant  presents  himself  and 
of  the  good  faith  of  his  appeal  for 
summary  relief.  A  preliminary  in- 
junction will  be  denied  where  the 
complainant  comes  into  court  not 
as  a  stockholder  really  seeUlng  pro- 
tection but  as  the  auxiliary  of  an- 
other party  whose  proceedlnir  is  ad- 
verse to  his  interest  as  a  stockhold  r. 
Camblos  v.  Philadelphia,  etc..  R.  Co., 
4  Brewst  (Pa.)  66 J,  4  F.  Caa.  No. 
2,331. 

98.  Southwestern  Portland  Cement 
Co.  V.  LatU.  (Tex.  Civ.  A.)  193  SW 
1116. 

99.  Babcock  v.  ParwellLl46  111.  A. 
307  taft  246  HI.  14,  91  NB  683.  137 
AmSR  284,  19  AnnCas  74];  Wright 
V.  Swayne,  6  B.  Mon.  (Ky.j  441; 
Von  Scnlemmer  v.  Keystone  L.  Ins. 
Co..  121  La.  987,  46  S  991. 

TeOaral  eqiilty  nls  reaiUrliiff  plain- 
tur  to  be  stooUioUar  at  tbam  of  vnuts- 
aetloa  see  Infra  S  1343.  note  53. 

1.  Roberson  v.  Draney,  '(Utah)  i  i 
P  35. 

5.  Hyams  v.  Old  Dominion  Co.,  1  '• 
Ue.  294.  98  A  747,  L.RA19ieD  1128. 

3.  Beyer  v.  Investors'  Syndicate, 
31  N.  D.  247,  153  NW  476. 

4.  Aldrlch  v.  Union  Bag,  etc,  Co., 
81  N.  .T.  .Eq.  244,  87  A  66. 

6.  Cterver  v.  Southern  Iron,  etc., 
Co..  78  N.  J.  Eq.  81,  78   A  240. 

6.  Aldrlch  V.  Union  Bag,  etc.,  Co.; 
81  N.  J.  Eq.  244,  87  A  66. 

7.  General  Inv.  Co.  v.  Bethlehem 
Steel  Corp.,  87  N.  J.  Eq.  234,  100  A 
347. 

5.  Carver  t.  Southern  Iron,  etc., 
Co.,  78  N.  J.  Eq.  81,  78  A  240;  Hous- 
ton Cemetery  Co.  v.  Drew,  11  Tex. 
Civ.  A.  636,  36  SW  802. 

W^^t  of  stockhoUeia  to  liit«ma« 

see  infra  i  1447. 
9.    Oross  >*f«Miio«si 

Grounds  of  action  in  suit  by  stock- 
holders against  directors  or  offlcers 
see  Infra  Xin.  C. 

Issuance  of  stock  for'  less  than  par 
see  supra  i  612. 

Relief     to      minority      stockholders 


against  acts  of  majority  see  supra 

{{  1322-1326. 
Remedies  as  to   Invalid  or  Irregular 

Issue  of  stock  see  supra  {{  668-666. 
Violation  of  rights  in  distribution  of 

stock  see  supra  {{   536-539. 

l(k  CMlbertson  v.  Wabash  Nav. 
Co.,  6  F.  Gas.  No.  3,464,  4  McLean 
564;  Seymour  v  Detroit  Copper,  etc.. 
Rolling  Mills.  66  Mich.  117,  22  NW 
817,  23  NW  186. 

,11.     Morbach  v.  Home  MIn.  Co.,  58 
Kan.  731,  37  P  122. 

12.  Burbank  v.  West  Walker  River 
Ditch  Co.,  13  Nev.  431. 

13.  'Miller  v.  Hawkeye  Ctold 
Dredging  Co.,  156  Iowa  667,  187  NW 
607;  Allen  v.  American  Bldg.,  etc., 
Assoc,  49  Minn.  644,  62  NW  144,  32 
AmSR  574;  Condouris  v.  Imperial 
Turkish  Tobacco,  etc.,  Co.,  8  Misc.  66, 
22  NTS  695:  Budd  v.  Multnomah  R. 
Co.,  12  Or.  274,  7  P  99,  53  AmR  366. 

fa]  Xoney^— 'Where  a  corporation 
refuses  to  accept  money  tendered  In 
payment  of  subscriptions  for  stock 
but  Instead  of  returning  It  converts 
it  to  Its  own  use.  Its  liability  is  the 
same  as  though  It  had  converted  the 
property  of  a  stranger.  Miller  v. 
Hawkeye  Gold  Dredging  Co.,  166  Iowa 
557,  137  NW  607. 

[b1  Stook. —  (1)  A  stockholder 
may  bring  an  action  of  trover  against 
the  company  for  conversion  of  his 
stock.  Condouris  v.  Imperial  Turkish 
Tobacco,  etc.,  Co.,  3  Misc.  66,  22  NTS 
696;  Budd  v.  Multnomah  R.  Co.,  12 
Or.  •i^^,  7  P  99,  53  AmR  356.  (2) 
■VVhere  a  corporation  has  practically 
deprived  a  stockholder  of  his  stock, 
and  the  advantages  accruing  from  its 
ownership,  by  bidding  it  in  for  Itself 
at  a  sale  which  It  pretends  to  make 
under  Its  by-laws  on'  account  of  the 
failure  of  the  stockholder  to  meet  and 
pay  certain  prescribed  monthly  dues, 
an  action  for  conversion  of  the  stock 
will  He  against  the  corporation,  al- 
though such  sale  was  lrre<Tular  and 
Illegal,  having  been  conducted  In 
total  disregard  of  the  requirements  of 
the  by-law  authorizing  It.  Carpenter 
v.  American  Bldg..  etc..  Assoc,  54 
Minn.  403,  56  NW  96,  40  AmSR  845; 
Allen  V.  American  Bldg.,  etc..  Assoc. 
49  Minn.  544,  62  NW  144,  32  AmSR 
674. 

14.  Leonard  v.  Spencer,  108  N.  T. 
838.  16  NE  397. 

IB.  McCallister  v.  Shannondale 
Co-op.  Tel.  Co.,  47  Ind.  A.  517,  94  NB 
910;  Boyd  v.  American  Carbon  Black 
Co.,  182  Pa.  206,  37  A  937;  Balti- 
more,   etc,    R.    Co.   V.    Wheeling,    13 


Oratt.  (64  Va.)  40. 

16.  Hlrsch  V.  Independent  Steel 
Co.  of  America,  196'  Fed.  104  Capp 
dism  225  U.  S.  698,  82  SCt  841,  56  L. 
Qd.  1263]. 

17.  U.  S. — Memphis  v.  Dean,  8 
Wall.  64,  19  L.  ed.  326;  Bronson  v.  La 
Crosse,  etc.,  R.  Co.,  2  Wall.  283,  17 
L.  ed.  725;  Clearwater  v.  Meredith,  1 
Wall.  489,  16  L.  ed.  201;  Zabriskle  v. 
Cleveland,  etc.,  R.  Co.,  23  How.  881, 
16  L.  ed.  488;  Dodge  v.  Woolsey,  18 
How.  331,  15  L.  ed.  401;  Du  Pont  v. 
Northern  Pao.  R  Co.,  18  Fed.  467,  21 
Blatchf.  634;  Cass  V.  Manchester 
Iron,  etc..  Co.,  9  Fed.  640;  Heath  V. 
Erie   R.   Co.,  11   F.   Cas.    No.    6,306,    8 


Blatchf.  347';  Pond  v.  Vermont  Valle: 


!I 


R.  Co.,  19  F.  Cas.  No.  11,266,  1; 
Blatchf.  280. 
■  Ala. — Morris  v.  Elyton  Land  Co., 
126  Ala.  263,  28  S  613;  Nathan  v. 
Tompkins,  82  Ala.  437,  2  S  747;  Tusca- 
loosa Mfg.  Co.,  V.  Cox,  68  Ala.  71: 
Bliss  v.  Anderson,  31  Ala.  612,  70 
AmD  611. 

Ark. — Mississippi,  etc,  R.  C^.  V. 
Cross,  20  Ark.  443;  Ex  p.  Booker,  18 
Ark.  338. 

Conn. — Pratt  v.  Pratt,  33  Conn.  446. 
"  Oa. — Macon  Gas  Cto.  v.  Rlohter,  143 
Oa.  397,  85  SE  112;  Yarborough  v. 
Lumpkin,  62  Ga.  280;  Cherokee  Iron 
Co.  v.  Jones,  62  Ga.  276;  Central  R. 
Co.   V.  Collins,   40  Ga.   682. 

in. — Chicago  V.  Cameron,  120  111. 
447,  11  NE  899;  Smith  v.  Bangs,  16 
111.  399.  See  Bradley  v.  Ballard,  66 
111.    413,   8  AmR  666    (dictum). 

Ind. — Tippecanoe  County  v.  Lafay' 
ette,  etc.,  R.  Co.,  60  Ind.  86. 

Iowa. — Teachout  v.  Des  Moines 
Broad-Gauge  St  R.  Co.,  76  Iowa  722, 
38  ITSV  145. 

Ky. — Shaw  v.  Campbell  Turnp. 
Road  Co.,  15  SW  245,  12  KyL  799; 
Botts  v.  SlmpsonvlUe,  etc.,  Turnp. 
Road  Co.,  88  Ky.  64,  10  SW  134,  2 
LRA   694,   10  Kyti  669. 

Me. — Hyams  v.  Old  Dominion  Co., 
113  Me.  294,  93  A  747,  LRA1916I> 
1128. 

Mass. — Davis  v.  Old  Colony  R.  Co., 
131   Mass.   258,    41   AmR  221. 

Minn. — Small  v.  Minneapolis  Elec- 
tro-Matrix Co.,  46  Minn.  264,  47  NW 
797:  Bergman  v.  St.  Paul  Mut.  Bldg. 
Assoc.  29  Minn.  276,  13  NW  120. 

N.  J. — Wllloughby  V.  Chicago  Junc- 
tion R.,  etc.,  Co..  60  N.  J.  Eq.  666,  25 
A  277;  Elkins  v.  Camden,  etc,  R.  Co., 
36  N.  J.  Eq.  6;  Black  v.  Delaware, 
etc..  Canal  Co.,  24  N.  J.  Eq.  455;  Black 
V.  Delaware,  etc.,  Canal  Co.,  22  N. 
J.  Eq.  130;  Zabriskle  v.  Hackensack, 
etc,  R.  Co.,  18  N.  J.  Eq.  178,  90  AmD 
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relief  from  the  diversion  of  the  joint  funds  to  a 
purpose  outside  the  objects  for  whieh  the  corpora- 
tion was  organized,"  or  the' making  of  fundamental 
changes  in  the  original  contract  of  association  con- 
trary to  the  will  of  the  minority.^'  More  specifi- 
cally a  single  stockholder  may  sue  the  corporation 
to  restrain  or  set  aside  a  contract  which  exceeds  its 
powers,*'  an  unauthorized  purchase  of  the  shares 
of  another  corporation,**  an  application  to  increase 
the  capital  stock  in  excess  of  the  amount  authorized 
by  its  charjer  without  the  consent  of  the  minority 
stockholders'*  any  action  under  an  illegal  and  unau- 

«17;  Giftorcl  V.  New  Jersey  R.,  etc., 
Co.,  10  N.  J.  Bq.  171. 

N.  -M. — Rankin  v.  Southwestern 
Brewery,  etc.,  Co.,  12  N.  M.  64,  73  F 
614. 

N.  T. — Schwab  v.  E.  Q.  Potter  Co., 
194  N.  T.  409,  87  NE  670  [aff  129  App. 
Div.  36,  lis  NTS  4S9];  Leslie  v.  LorlT- 
lard,  110  N.  Y.  B19,  18  NB  363,  1  LRA 
456;  Davis  v.  Beth  Tephlla  Israel 
Cone.,  40  App.  Dlv.  424,  67  NTS  1016; 
Lesfie  V.  Lorillard,  40  Hun  392; 
Blatchford  v.  Ross,  64  Barb.  42,  6 
AbbPrNS  434,  87  HowPr  110;  Belmont 
V.  Erie  R.  Co.,  52  Barb.  637;  Young 
V.  Rondout,  etc.,  Gas-Llght  Co.,  15 
NTS  443  Tapp  dlsm  129  N.  Y.  57,  29 
KB  83];  Watson  v.  Harlem,  etc.,  Nav. 
Co.,  62  HowPr  348. 

N.  C. — Wlswall  V.  Greenville,  etc., 
Plank  Road  Co.,  56  N.  C.  183. 

Pa. — Lauman  v.  Lebanon  Valley  R. 
Co.,  30  Pa.  42,  72  AmD  685;  Mander- 
BOn  V.  Commercial   Bank  28   Pa,   379. 

Tex. — International,  etc.,  R.  Co.  v. 
Bremond,  63  Tex.  96. 

Vt.^Stevens  v.  Rutland,  etc.,  S. 
Co^29   Vt.  645.  \ 

Wis. — Northern  Trust  Co.  v.  Sny- 
der, 113  yr\a.  516,  89  NW  460,  90 
AmSR  867. 

EnK. — Lyde  v.  Eastern  Bengal  R. 
Co.,  36  Beav.  10,  65  Reprint  1069; 
Salomons  v.  Laing,  12  Beav,  339,  50 
Reprint  1091;  Russell  v.  Wakeneld 
Waterworks  Co..  L.  R.  20  Bq.  474; 
Bird  V.  Bird's  ,  Patent  Deoaorlzing. 
etc..  Sewage  Co.,  L.  R.  9  Ch.  368; 
Menler  v.  Hooper's  Tel.  Works,  L. 
R.  9  Ch.  350;  Auckland  v.  Westmin- 
ster Local  Bd.  of  Works,  L.  R.  7  Ch. 
697,  16  ERC  489;  Mills  v.  No;-thern 
K.  Co.,  L.  R.  5  Ch.  621;  Pickering  v. 
Stephenson,  L.  R.  14  Eq.  322;  Gray 
V.  Lewis,  L.  R.  8  Eq.  626;  Kernaghan 
V.  WilHamB,  L.  R.  6  Eg.  228;  Imperial 
Bank  v.  Bank  of  Hindustan,  L.  R.  6 
Eq.  91;  Atwool  v.  Merry  weather,  L. 
R.  5  Eq.  464  note;  Cohen  v.  Wilkin- 
son, 12  Beav.  126,  50  Reprint  1008, 
1  Macn.  &  G.  481.  47  EngCh  384; 
41  Reprint  1361,  7  ERC  464;  Natusch 
▼.  Irving,  2  Coop.  t.  Cott.  368,  47  Re- 

Srint  1196;  Ware  v.  Regent's  Canal 
o.,  3  De  G.  &  J.  212,  60  EngCh  166, 
44  Reprint  1250;  Rogers  v.  Oxford, 
etc  R.  Co.,  2  De  G,  &  J.  662,  69  Eng 
Ch  619,  44  Reprint  1146;  Hodgson  v. 
Powls.  1  De  Q.  M.  &  O.  6,  60  EngCh 
6,  42  Reprint  453;  Great  Western  R. 
Co.  V.  Rushout,  6  De  O.  &  Sm.  290,  64 
Reprint  1121;  Bagshaw  v.  Eastern 
Union  R.  Co.,  7  Hare  114,  27  EngCh 
114,  68  Reprint  46  [aff  2  Hall  &  T. 
201,  47  Reprint  1655,  2  Macn.  &  G. 
389,  48  EngCh  300,  42  Reprint  161]; 
Simpson  v.  Westminster  Palace 
Hotel  Co.,  8  H.  L.  Gas.  712,  11  Reprint 
608;  Charlton  v.  Newcastle,  etc..  R. 
Co..  6  Jur.  N.  S.  1096;  CunllfT  v.  Man- 
chester, etc..  Canal  Co.,  2  Ruse.  &  M. 
480  note,  11  EngCh  480.  39  Reprint 
479;  Ware  v.  Grand  Junction  Water 
Works  Co.,  2  Russ.  &  M.  470,  11  Eng 
Oh  470,  39  Reprint  472. 

N.  S.— Hill  V.  Starr  Mfg.  Co.,  47 
N.  S.  387. 

Yukon  T. — Newhouse  v.  Northern 
Light,  etc.,  Co.,  Ltd.   29  WestLR  249. 

"No  stockholder  Is  bound  to  sub- 
mit to  the  dolne  of  ultra  vires  acts. 
Such  submission  is  not  a  part  of  his 
contract.  He  may  have  relief  from 
ultra  vires  acts."  Hyams  v.  Old  Do- 
minion Co.,  113  Me.  294,  307,  93  A 
747,  LRA1916D  1128. 

[a]     Hatnr*   of   right. — In   such   a 


case  the  question  is  not  one  of  dls 
cretlon  or  expediency.  The  right  of 
the  stockholder  to  maintain-  the  ac- 
tion and  enjoin  the  transaction  Is 
personal  to  himself,  independent-  of 
any  right  or  Interest  of  the  corpora- 
tion, and  must  be  recognized,  although 
all  the  other  members  are  arrayed 
against  him.  Du  Ponte  v.  Northern 
Pao.  R.  Co.,  18  Fed.  467,  21  Blatchf. 
534. 

[  b  ]  StibsMnaiit  InrlaUtlT*  Mitbor- 
Isatton.  —  Legislative  authorization 
of  an  ultra  vires  sale  of  corporate 
franchises  and  property  has  merely 
the  effect  of  waiving  the  riphts  of  the 
public;  the  right  of  dissenting  stock- 
holders to  object  to  the  unauthorized 
corporate  act  remains  unimpaired.  It 
is  not  competent  for  the  legislature 
thus  to  divest  or  impair  the  rights  of 
stockholders  inter  se,  as  guaranteed 
by  the  charter,  without  their  con- 
sent. Knoxvllle  v.  Knoxvllle,  etc.,  R. 
Co.,  22  Fed.  768  [app  dlsm  136  U.  S. 
642.  10  set  1070,  34  L.  ed.  560]. 

Utrht  to  qnaation  oonontt*  pow- 
•ra  renamUy  see  infra  XIV,  A, 

18.  U.  S. — Dodge  v.  Woolsey,  18 
How.  331,   15  L.  ed.   401. 

111. — Marseilles  Land,  etc.,  Co.  v. 
Aldrlch,  86  111.  504. 

N.  H.— March  v.  Eastern  R.  Co.,  48 
N.  H.  616. 

N.  J. — Glfford  V.  New  Jersey  B,. 
etc.,  Co.,  10  N.  J.  Eq.  171. 

Oh. — Chapman  v.  Mad  River,  etc., 
R.  Co.,  1  Oh.  Dec.  (Reprint)  559,  10 
WestLJ  391  [aff  1  Oh.  Dec.  (Reprint) 
666.  10  WestLJ  899]. 

Vt — Stevens  v.  Ruthland,  etc,  R. 
Co.,  29  Vt.  646. 

Eng. — Logan  v.  Courtown,  13  Beav. 
22,  61  Reprint  9;  Munt  v.  Shrewsbury, 
etc.,  R.  Co.,  13  Beav.  1,  3  EngL&Eq 
144,  61  Reprint  1,  22  ERC  12;  Dumvile 
V.  Birkenhead,  etc.,  R.  Co.,  12  Beav. 
444,  60  Reprint  1130;  Salomons  v. 
Laing,  12  Beav.  339,  60  Reprint  1091; 
Cohen  v.  Wilkinson,  12  Beav.  125,  50 
Reprint  1008,  1  Macn.  &  G.  481,  47 
EngCh  384,  41  Reprint  1351,  7  ERC 
454;  Oolman  v.  Eiastern  Counties  R. 
Co.,  10  Beav.  1,  50  Reprint  481;  Na- 
tusch V.  Irving  2  Coop.  t.  Cott.  358,  47 
Reprint  1196;  Graham  v.  Birkenhead, 
etc.,  R.  Co.,  2  Hall  &  T.  450,  47  Re- 
print 1760,  2  Macn.  &  G.  146,  48  Eng 
Ch  114,  6  EngL&Eq  132,  42  Reprint 
57;  Carlible  v.  South  Eastern  R.  Co.. 
2  Hall  &  T.  366,  47  Reprint  1724.  1 
Macn.  &  G.  689,  47  EngCh  646, 
41  Reprint  1432;  Bagshaw  v.  East- 
ern Union  R.  Co.,  7  Hare  114,  27 
EngCh  114,  68  Reprint  46  [aft  2  Ball 
&  T.  201,  47  Reprint  1655,  2  Macn.  & 
a.  889,  48  EngCh  300.  42  Reprint 
151];  Stevens  v.  South  Devon  R.  Co.. 
15  Jur.  235;  Henry  v.  Great  North- 
ern R.  Co.,  4  Kay  &  J.  1.  70  Reprint  1 ; 
Mozley  v.  Alston,  1  Phil.  790,  19  Eng 
Ch  790,  41  Reprint  833;  Sharp  v. 
Day,  1  Phil.  771,  19  EngCh  771,  41  Re- 
print 826;  HIchens  v.  Congreve,  4 
Russ.  662,  4  EngCh  662,  38  Reprint 
917;  Blain  v.  Agar,  1  Sim.  37,  2  EngCh 
37,  57  Reprint  492. 

1©.  Macon  Gas  Co.  v.  RIchter.  143 
Qa.  897,  85  SE  112:  Zabriskie  v.  Hack- 
ensack.  etc..  R.  Co.,'  18  N.  J.  Eq.  178, 
90  AmD  617;  Kean  v.  Johnson,  9  N. 
J.   Eq.    401. 

20.  Zabriskie  v.  Cleveland,  etc.,  R. 
Co.,  23  How.  (U.  S.)  381,  16  L.  ed. 
488 

91.    Central  R.  Co.  v.  Collins.  40  Qa. 


thorized  amendment  of  its  charter,*'  an  nnlavfnl 
and  ultra  vires  consolidation  with  another  corpora- 
tion,** or  an  illegal  and  ultra  vires  jmrchase  of  prop- 
erty.** An  individual  stockholder  may  sue  to  compel 
the  corporation  to  perform  its  corporate  duties  and 
functions.*'  Also  a  stockholder  may  sue  to  recover 
his  stock  -v^here  it  has  been  improperly  sold  on  failure 
to  pay  an  assessment;*'  to  restrain  a  forfeiture  of 
shares  for  the  nonpayment  of  an  assessment  made  by 
persons  who  were  not  duly  elected  to  the  office  of  di- 
rectors, but  who  have  usurped  the  functions  of  that 
ofBce  ;**  to  establish  his  membership  when  it  has  been 

582;  Dunbar  v.  American  Tel.,  etc, 
Co.,  224  111.  9,  79  I^E  428,  115  AmSR 
132,  8  AnnCas  67;     Kean  v.  Johnson. 

9  N.  J.  Eq.  401;  Salomons  v.  Laing, 
12  Beav.  339,  50  Reprint  1091;  Maun- 
sell  V.  Midland  Great  Western  R.  Co., 
1  Hem.  &  M.  130,  71  Reprint  58. 

Ta]  VsMliaM  to  ■upyrw  ooi»- 
p«tltloii.^Where  a  corporation  pur- 
chases the  majority  stock  of  another 
corporation  to  prevent  competition, 
the  transaction  being  ultra  vires  and 
unlawful,  a  minority  of  the  stock- 
holders of  the  selling  company  may 
maintain  a  bill  to  restrain  the  con- 
summation of  such  purchase.  Dun- 
bar V.  American  Tel.,  etc.,  Co.,  224 
111.  9.  79  NE  423,  116  AmSR  112.  8 
AnnCas  67. 

33.  Macon  Gas  Co.  v.  RIchter,  148 
Ga.  397.  85  SE  112. 

23.  Woodruff  V.  Columbus  Inv. 
Co.,  186  Oa.  216,  68  SE  1103.  And  see 
supra  t  205.° 

34.  U.  S.— Mills  V.  Hurd,  29  Fed. 
410. 

Ala. — Nathan  v.  Tompkins,  82  Ala. 
437,    2   S  747. 

Ky. — Shaw  v.  Campbell  Tump. 
Road  Co.,  15  SW  246,  12  KyL  799; 
Botts  V.  Slmpaonville,  etc.  Tump. 
Co.,  88  Ky.  54,  10  SW  134,  10  KyL 
669,  2  LRA  694. 

N.  J. — Rlker  v.  United  Drug  Co., 
79  N.  J.  Eq.  680,  82  A  930  [rev  78 
N.  J.  Bq.  319,  79  A  1044]. 

N.  Y. — Young  V.  Rondout,  etc.,  Gaa 
Light  Co.,  16  NYS  443  [app  dism  129 
N.  Y.  57,  29  NB  83] ;  Maclaury  v.  Hart, 

10  NYS  125. 
BlCht  to  objaot  to  oonsoUAaUon  sea 

Infra  XVII. 

35.  Mackintosh  v.  Flint,  etc,  R. 
Co.,  34  Fed.  682. 

96.  O'Hara  v.  WlUiamstown  Ceme- 
tery Co.,  133  Ky.  828,  119  SW  234; 
Hyams  v.  Old  Dominion  Co.,  113  Me. 
294,    93    A    747,    LRA1916D    1128. 

[a]  TbMM  (1)  in  a  suit  by  stock- 
holders against  the '  corporation  the 
court  may  enter  such  a  judgment  as 
will  require  the  corporation  or  its 
stockholders  legally  to  elect  a  board 
of  trustees  in  conformity  to  the  pro- 
visions of  Its  charter.  (>'Hara  v. 
WllllamBtown  Cemetery  Co.,  133  Ky. 
828,  119  SW  234.  (2)  A  minority 
stockholder  in  a  holding  corporation 
can  compel  It  to  have  stock  trans- 
ferred to  its  name.  "When  a  holding 
corporation,  intentionally,  persis- 
tently, and  unreasonably  deprives  it- 
self of  the  exercise  of  the  highest 
function  and  privilege  of  a  stock- 
holder, and  proposes  so  to  continue, 
it  is  such  a  breach  of  its  duty  to  Its 
stockholders,  and  so  far  removed 
from  any  characteristics  of  Internal 
management  and  control,  which  the 
majority  stockholders  may  properly 
exercise,  that  a  minority  stockholder 
may  invoke  the  intervention  of  the 
court."  Hyams  v.  Old  Dominion  Co., 
113  Me.  294,  308,  93  A  747,  LRA191&D 
1128. 

37.  Smith  V.  Maine  Boys  Tunnel 
Co.,   18  Cal.   111. 

Action  to  laoover  damacws  for  oob- 
version  of  stook  see  supra  note  13 
Cbl. 

Belief  aralast  forfeitnr*  see  supra 
{  993. 

38.  Moses  v.  Tompkins,  84  Ala 
613.  4  S  763;  Garden  Gully  United 
Quartz   Mln.  Co.  v.  McLlster,  1   App. 


Cas.  89. 


For  lator  oss«s,a«T«lopiiMnts  and  ohaaf  •■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  1334] 


C0BP0BATI0N8 


[140.  J.]    877 


denied  by  the  corporation;**  to  enjoin  the  transac- 
tion of  business  before  due  incorftoration,  by  one 
of  the  incorporators  using  the  corporate  name,  since 
this  would  make  the  stockholders  liable  as  part- 
ners ;*"  to  enjoin  the  enforcement  of  judgments  ren- 
dered against  the  corporation  where  a  statutory 
'Winding  np  proceeding  has  been  commenced,  and 
where  the  judgments  have  been  recovered  under  such 
circumstances  that  they  would  create  liens  and  priori- 
ties which  would  result  in  a  fraudulent  diversion  of 
the  corporate  property  from  its  general  creditors;" 
to  enjoin  the  consummation  of  a  lease  whereby  the 
entire  "business  of  the  corporation  is  transferred  to 
another  corporation  for  a  term  .of  years;**  or  to 
enjoin  the  use  of  the  funds  of  the  corporation  in 
paying  a  tax  illegally  levied  upon  its  property.**  A 
eonrt  of  equity  will  not  at  the  instance  of  a  single 
stockholder  or  the  minority  stockholders  enjoin,  set 
aside,  or  otherwise  grant  relief  from  an  intra  vires 
corporate  act,**  unless  under  the  circumstances  such 
act  constitutes  fraud*'  or  a  breach  of  trust**  on  the 
IMTt  of  the  directors,  officers,*^  or  the  majority  stock- 
holders.*" In  other  words,  in  the  absence  of  fraud, 
oppression,  a  breach  of  trust,  or  an  ultra  vires  act, 
a  court  of  equity  wUl  not  interfere  with  the  internal 
policy  and  management  of  the  corporation**  as  de- 
termined by  the  board  of  directors"  or  the  majority 
stockholders.*^  Mere  irregularity  in  the  exercise  of 
corporate  power  will  not  afford  ground  for  relief;** 
nor  will  injunctive  relief  be  granted  at  the  suit  of  a 

99.  Tipton  Fire  Co.  v.  Bamheisel, 
$2  Ind.  88;  Gk>wdy  Gaa  Well,  etc..  Wa- 
ter Co.  V.  Patterson,  29  Ind.  A.  281, 
64  NB  48S. 

30.  Rioker  Y.  liarkln,  27  111.  A.  625. 

31.  Hardingr  v.  Fiske,  12  NTS  139, 
25  AbbNCas  848. 

33.  Small  v.  Minneapolis  Klectro 
Matrix  Co.,  46  Minn.  264,  47  NW  797 ; 
Copeland  v.  Citizens'  Oas  Light  Co., 
ei  Barb.  (N.  Y.)  60. 

33.  Mechanics',  etc..  Bank  v. 
Thomas,  18  How.  (U.  S.)  384,  16  U 
ed.  460:  Mechanics',  etc.,  Bank  v.  De- 
bolt,  18  How.  (U.  S.)  380.  16  L.  ed. 
458;  Dodgre  v.  Woolsey,  18  How.  (ti. 
S.)  331,  15  li.  ed.  401.  But  see  infra 
9  1336   note  66    [a]. 

34.  U.  S.— Cowell  v.  McHillin,  177 
Fed.  26,  100  CCA  443. 

Conn. — Mlddletown  v.  Boston,  etc., 
R.  Co..  63   Conn.  351,  6  A  706. 
•     Ida. — Hobbs   v.    Twin   Falls   Canal 
Co.,  24  Ida.  380,  133  P  899. 

N.  Y. — ^Warner  v.  Morgan,  81  Misc. 
685,  143  NYS  616;  Hatch  v.  American 
Union  Tel.  Co.,  9  AbbNCas  223;  Jos- 
lyn  V.  Pacific  Mall  SS.  Co.,  12  Abb 
PrNS  329;  Thompson  v.  Erie  R.  Co., 
11  AbbPrNS  188. 

Pa. — Lauman  v.  Lebanon  Valley  K. 
Co^  30  Pa.  42,  72  AmD  685. 
^.Tex. — Farwell  v.  Babcock,  27  Tex. 
Civ.  A.  162.  65  SW  609. 
.  B,  O. — Johnston  v. 
520. 

.  Ont. — ^Kuntz  v, 
16  OntWR  826. 

_  Que. — Prefontalna  v.   Art   Soc   of 
Canada,   11   Que.  Pr.  109. 

[a]  Tlie  rale  la  appUoable  to  intra 
vires:  (1)  Contracts.  Cowell  v.  Mc- 
Millan, 177  Fed.  26,  100  CCA  443: 
Warner  v.  Morgan,  81  Misc.  685,  143 
NJS  E16;  Thompson  v.  Erie  R.  Co., 
U  AbbPrNS  (N.  Y.)  188;  Farwell  v. 
Babcock,  27  Tex.  Civ.  A.  162,  66  SW 
509.  (2)  Leases.  Mlddletown  v.  Bos- 
ton, etc.,  R.  Co.,  63  Conn.  351,  6  A 
jp6.  (3)  Notes  and  Tnortpages. 
HoBbs  V.  Twin  Falls  Canal  Co.,  24 
Wa.  380,  133  P  899.  (4)  Sales  of 
property.  Hatch  v.  American  Union 
Tel.  Co.,  9  AbbNCas  (N.  Y.)  223: 
l<aoman  v.  Lebanon  Valley  R.  Co.,  30 
^-     42,  72    AmD    685._     See    Hall _v. 


Carlin.  20  B.  C. 
Silver  Spring  Co., 
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Syracuse,  71  Hun  465,  24  NYS  959 
(nolding  that,  when  the  purchaser  of 
corporate  property  has  power  to  ao- 
S.'iMi®  It  whether  the  corporation  ia 
willing  to  sell  or  not,  the  question 
Of  power  to   sell  is   unimportant   to 


stockholders  and  when  the  price  is  a 
fair  one,  they  have  no  grounds  for 
equitable  relief).  (5)  A  stockholder 
In  a  corporation,  the  charter  of  which 
Is  subject  to  alteration,  amendment, 
or  repeal  at  the  pleasure  of  the  legis- 
lature, cannot  maintain  a  bill  in 
equity  to  restrafn  the  corporation 
from  engaging  in  a  new  enterprise  In 
addition  to  that  contemplated  by  the 
charter,  but  of  the  same  kind,  if  it  is 
sanctioned  by  an  express  legislative 
grant,  and  by  a  vote  of  the  majority 
of  the  stockholders.  Durfee  v.  Old 
Colony,  etc.,  Co.,  6  Allen  (Mass.)  230. 

35.  Cowell  v.  McMillan,  177  Fed. 
26,  100  CCA  448;  Taylor  v.  Holmes, 
14  Fed.  498  raft  127  U.  S.  489,  8  SCt 
1192,  32  L.  ed.  1791;  Taylor  v.  Miami 
Exporting  Co.,  5  Oh.  162,  22  AmD  786. 

[a]  Siaposal  of  property. — Where 
a  corporation  has  disposed  of  all  of 
its  property  for  the  purpose  of  de- 
frauding a  stockholder,  the  stock- 
holder may  maintain  an  action  to 
annul  such  transaction.  Shaw  v.  Ohio 
Edison  Installation  Co.,  10  Oh.  Dec. 
(Reprint)    233,  19   CIncLBul  292. 

3a.  Hyams  v.  Calumet,  etc.,  Min. 
Co.,  221  Fed.  629,  137  CCA  239;  Tay- 
lor v.  Holmes,  14  Fed.  498  taff  127 
U.  S.  489,  8  SCt  1192,  82  L.  ed.  179]; 
Wright  v.  Oroville  Gold,  etc  Min. 
Co.,  40  Cal.  20. 

37.  See  Infra  XIII,  C. 

38.  See  supra  I  1322  et  seq. 

39.  U.  S. — Becher  v.  Wells  Flour- 
ing Mill  Co..  1  Fed.  276.  1  McOary  62. 

Ala. — Sullivan  v.  Central  Land  Co., 
173  Ala.   426,  56  S  612. 

Ky. — Dudley  v.  Kentucky  High- 
School,  9  Bush.  676. 

Me. — Hyams  v.  Old  Dominion  Co., 
113  Me.  294.  98  A  747,  LRA1915D 
1128. 

Mass. — Converse  v.  Hood,  149 
Mass.  471.  21  NB  878,  4  LRA  621. 
To  same  effect  Gay  v.  Fair.  176  Mass. 
521,  66  NB  708. 

N.  J. — Elklns  V.  Camden,  etc.,  R. 
Co..  36  N.  J.  Eq.  241;  GlfTord  v.  New 
Jersey  R.,  etc.,  Co.,  10  N  J.  Eq.  171. 

■N.  Y.— Local  Union  No.  1006  v. 
Brotherhood  of  P.  D.  and  P.  of  A., 
149  NTS  1025:  Bach  v.  Pacific  Mall 
SS.  Co.,  12  AbbPrNS  373;  Joslyn  v. 
Pacific  Mall  SS.  Co^  12  AbbPrNS  829; 
Thompson  v.  Brie  R.  Co.,  11  AbbPrNS 
188. 

Pa. — Ashton  ▼.  Lehigh  Coal,  etc.. 
Co.,  49  Pa.  261;  Com.  v.  Jarret,  7  Serg. 
&  R.  460. 


complaining  stockholder  unless  it  be  made  to  appear 
that  th^  threatened  injury  will  be  of  a  substantial 
character.^*  In  one  instance  the  court  refused  to 
interfere  by  injunction,  it  appearing  that  the  cor- 
poration repudiated  and  refused  to  be  pound  by  the 
idtrtt  vires  contract.**  A  stockholder  has  no  right 
of  action  against,  the  corporation  by  reason  of  mis- 
management resulting  in  depreciation  in  the  value  of 
his  stock  in  common  with  the  rest  of  the  stock;** 
but  he  ia  entitled  to  relief  where  the  purpose  of  the 
mismanagement  is  to  discriminate  against  him  and 
depress  the  value  of  hia  stock,  causing  him  either 
to  surrender  it  or  to  sdl  it  at  a  sacr^ftee.**  Also, 
where,  under  a  vote  of  the  stockholders,  a  stock- 
holder has  a  right  to  subscribe  to  a  neW  issue  of 
stock  in  proportion  to  his  interest  in  the  old  stock, 
he  has  a  right  of  action  against  the  corporation  for 
the  refusal  of  its  ofiScers  and  agents  to  allow  him  so 
to  snbseribe.*^  An  action  may  be  brought  by  a  por- 
tion of  the  stoekholders  on  their  own  behalf  and  on 
behalf  of  others  intorested,  to  compel  the  corporation 
to  resdjnat  its  dividends  and  to  correct  an  error 
committed  in  issuing  a  certificate  of  earnings  ;**  but 
not  to  compel  the  corporation  to  strike  from  its  cer- 
tificates of  stock  a  provision  which  is  not  injurious 
to  it,  such  as  one  that  the  stock  shall  not  be  trans- 
ferred, without  the  consent  of  the  directors, -by  any 
stockholder  who  shall  be  indebted  to  the  corpora- 
tion** 
Necessity  of  iojnry.  Where  it  sought  to  restrain 
Utah.— Skeen^  v.  Warren  Irr.  CJo., 
42  Utah  602,  132  P  1162. 

But  see  Crlchton  v.  Webb  Press  Co.. 
113  La.  167.  36  S  926.  104  AraSR  600. 
67  LRA  76  (holding  that,  where  the 
majority  of  the  stockholders  of  a 
corporation,  who  are  its  sole  man- 
agers, have  over  the  protest  of  the 
minority  dealt  with  themselves,  and 
the  court,  on  complaint  of  the  minor- 
ity stockholders,  cannot  approve  the 
basis  on  which  the  business  has  been 
carried  on  a  situation  is  presented 
with  which  the  court  must  deal  as 
best  it  can  under  the  circumstances, 
even  though  its  Intervention  Involves 
reforming  the  contract  between  the 
corporation  and  the  majority  of  the 
stockholders,  or  revising  the  basis  for 
the  apportionment  of  the  profits  of 
the   business). 

40.  See  Infra  xni,  C 

41.  See  supra  I  1322. 
4A.     Camblos  y.  Philadelphia,  etc., 

R.  (>>.,  4  F.  Cas.  No.  2,331,  4  Brewat. 
(Pa^  568,  9  Phlla.  (Pa.)  411;  Dudley 
V.  Kentucky  High-School,  9  Bush 
(I&r.)  576;  Watklns  v.  Wilcox,  4  Hun 
220.  6  Thomps.  &  C  639  [aft  66  N. 
T.  664  mem]. 

43.  Albers  v.  St.  Louis  Merohantof 
Exch..  46  Mo.  A.  206. 

4^  Stewart  v.  Brie,  etc.,  Transp. 
Cto.,  17  Minn.  872.  "^ 

4S.  Ollphant  v.  Woodbum  Coal, 
etc.,  Co.,  68  Iowa  882,  19  NW  212. 
And  sea  Palntsvllle,  etc..  Line  Co.  v. 
Gllman,  15  KyL  748  (holding  that  the 
fact  that  a  corporation  has  not  kept 
Its  records  as  the  law  directs,  and 
has  failed  to  show  by  record  what 
has  been  done  with  the  money  paid 
In  by  stockholders,  and  refuses  to  give 
stockholders  any  Information  as  to 
Its  business,  does  not,  even  though 
the  officers  nave  acted  fraudulently, 
render  the  corporation  liable  to  a  per- 
sonal Judgment  at  the  suit  of  a  stock- 
holder for  the  amount  of  stock  sub- 
scribed by  him,  although  the  stock- 
holder may,  upon  a  proper  showing, 
be  entitled  to  a  settlement  of  the  cor- 
porate attairs). 

43.  Forrest  ▼.  Nebraska  Hard- 
ware Co.,  91  Nebr.  736,  137  NW  839. 

47.  Gray  v.  Portland  Bank,  3  Mass. 
364,  3  AmD  166. 

4S.  Luling  ▼.  Atlantic  Hut  Ins. 
Co.,    46    Barb.     610     [rev    on    other 

f  rounds  60  Barb.  620    (aff  61  N.  T. 
07)]. 
49.    Reynolds  v.  Ht.  Ternon  Bajtk, 
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an  ultra  vires  corporate  act  it  is  not  necessary  for  a 
complaining  stockholder  to  allege  that  any  pecuniary 
injury  will  result  from  the  contemplated  act;  he  has 
an  interest  in  the  continued  existence  of  the  corpora- 
tion, and  any  act  which  would  warrant  a  court  in 
decreeing  forfeiture'  of  its  charter  is  such  an  injury 
to  his  interest  as  will  give  him  standing  in  a  court 
of  equity.''*'  That  it  will  be  to  his  interest  is  no 
excuse;  that  is  for  him  to  judge.°^  He  is  entitled  to 
come  into  court  and  say :  * '  This  company  is  going  to 
do  an  act  beyond  its  powers;  stop  it;"  and  the  court 
thereupon  has  po  discretion  in  the  matter.'*'  The 
rule  is  otherwise,  however,  as  to  an  intended  usurious 
contract  which  under'f  the  law  applicable  is  good  save 
as  against  the  debtor  and  not  ultra  vires.'' 

[i  1335]  (2)  Suit  by  Corporation.  A^corpora- 
tion  may  sue  a  member  or  stockholder  to  recover 
corporate  property  unlawfully  held  by  him,'*  or  to 
recover  damages  for  unlawful  conversion  of  corporate 
funds  by  him'*  or  for  obtaining  money  or  property 
from  the  corporation  by  means  of  fraudulent  repre- 
sentations.*"   Also  the  corporation  may  enforce  an 


agreement  made  among  the  stockholders  for  its  bene- 
fit,'^ bnt  not  a  personal  agreement  made  before 
incorporation  among  persons  who  subsequently 
became  stockholders.''  Neither  a  corporation  nor 
a  receiver  suing  in  its  name  and  behalf  can  maintain 
a  suit  to  set  aside  a  contract  made  between  the  cor- 
poration and  all  its  stockholders.^'  Nor  may  a  cor- 
poration recover  on  notes  given  by  its  stockholders 
and  paid  by  it  where  it  has  received  the  consideration 
for  the  notes,  adopted  them  as  its  own  obligations, 
and  agreed  to  hold  the  makers  harmless.'"  In  an 
action  by  the  corporation  to  cancel  a  contract  with 
its  stockholders  upon  the  ground  of  fraud,*  there 
must  be  an  averment  that  there  were  other  stock- 
holders who  have  been  injured.'^ 

[$  1336]  c.  Form  of  Action.  A  stookholder 
may  sue  the  corporation  in  law  or  in  equity  accord- 
ing to  the  nature  of  the  caae.*^  Frequently  his  remedy 
is  in  equity;*'  but  under  some  circumstances  he  may 
sue  at  law,'*  and,  except  as  to  some  matters,"  he 
will  not  be  permitted  to  sue  in  equity  where  there  is 
a  plain  and  adequate  remedy  at  law." 


e  App.  DIv.  62,  39  NTS  623  [aft  158 
N.  T.  740  nribm,  53  NB  1131  mem]. 

00.  Ga. — Macon  Gas  Co.  v.  Rlch- 
ter,  143  Ga.  397,  86  SB  112. 

Minn. — Stewart  v.  Erie,  eta,  Transp. 
Go.,  17  Minn.  372. 

Mont — MacOinnls  v.  Boston,  etc.. 
Sliver  Min.  Co.,  2»  Mont.  428,  76  F 
89. 

N.  J. — Carver  v.  Southern  Iron,  etc, 
Co.,  78  N.  J.  Eq.  81,  78  A  240. 

N.  Y. — Davis  V.  Beth  Tephlla  Israel 
Cong.  40  App.  Dlv.  424,  57  NTS  lOlB. 

N.  C. — Wlswall  V.  Greenville,  etc. 
Plank  Road  Co.,  56  N.  C.  183. 

Pa. — Manderson  v.  Commercial 
Bank,  28  Pa.  879. 

Enk. — Hoole  v.  Great  Western  R. 
Co.,  C  R.  3  Ch.  262;  East  Anglian  R. 
Co.  v.  Eastern  Counties  R.  Co.,  11  C. 
B.  775,  73  ECL  775.  138  Reprint  680, 
22  ERC  21;  Rendall  v.  Crystal .  Palace 
COj,  4  Kay  &  J.  326,  70  Reprint  136. 

Compare  Continental  Securities  Co. 
v.  Interborough  Rapid  Transit  Co., 
207  Fed.  467  (holding  otherwise  in 
respect  to  a  violation  by  the  corpo- 
ration of  the  law  of  the  state  con- 
cerning monopolies). 

61.  Oermania  Safety-Vault,  etc., 
Co.  V.  Boynton,  71  Fed.  797.  19  CCA 
118;  Byrne  v.  Schuyler  Electric  Mfg. 
Co.,  66  Conn.  836,  353,  31  A  833,  28 
LRA  304;  Central  R.  Co.  v.  Collins, 
40  Ga.  582;  Davis  v.  Old  Colony  R. 
Co.,  181  Mass.  258,  41  AmR  221. 

"In  the  case  of  the  Central  R.  Co. 
V.  Collins,  supra,  the  court  in  render- 
ing Judgment  said:  .  .  .  "By  becom- 
ing a  stockholder  he  has  contracted 
that  a  majority  of  the  stockholders 
shall  manage  the  affairs  of  the  com- 
pany within  its  proper  sphere  as  a 
corporation,  but  no  further;  and  any 
attempt  to  use  the  funds,  or  pledge 
the  credit  of  the  company  not  within 
the  legitimate  scope  of  the  charter. 
Is  a  violation  of  the  contract  which 
the  stockholders  have  made  with  each 
other,  and  of  the  rights — the  contract 
rights  —  of  any  stockholder  who 
chooses  to  say  "I  am  not  willing." 
It  may  be  that  it  will  be  to  his  ad- 
vantage, bnt  he  may  not  think  so, 
and  he  has  a  legal  right  to  insist  upon 
it  that  the  company  shall  keep  with- 
in the  powers  granted  to  it  by  the 
charter.  "  Byrne  v.  Schuyler  Electric 
Mfg.  Co.,  supra. 

63.  Tompklnson  v.  South-eastern 
R.  Co.,  85  Ch.  D.  675  (per  Kay,  J). 

63.  Fletcher  v.  Alpena  Clr.  Judge, 
136  Mich.  511,  99  NW  748. 

64b  Negaunee  German  Corp.  v. 
Negaunee  German  Aid  Soc,  172  Mich. 
650,  138  NW  343.  See  Worklngmen's 
Union  Assoc,  v.  Reynolds,  135  Ga.  B, 
68  SE  697  (holding  bill  sufficient). 

M.  Nellls  v.  Nellis,  62  Hun  63,  16 
NTS  545. 

66.     Baltna  Mercantile  Co.  v.  Stlefel, 


82  Kan.  7,  107  P  774. 

[a]  ninstratlon. — Where  a  stock- 
holder of  a  corporation  by  willfully 
deceiving  the  directors  as  to  the  sur- 
plus on  hand  Induces  them  to  pay  a 
dividend  which  reduces  the  amount 
of  the  capital,  he  fraudulently  ob- 
tains from  the  company  the  sum  by 
which  his  own  share  has  been  in- 
creased by  such  misrepresentation, 
and  is  liable  to  the  corporation  in  at 
least  that  amount.  Sallna  Mercan- 
tile Co.  V.  Stlefel,  82  Kan.  7,  107  P 
774. 

67.  liillard  v.  Decatur  Cotton 
Seed  Oil  Co.,  14  Tex.  CSv.  A.  67,  36 
SW  782. 

68.  Jenkins  v.  Bradley,  104  Wis. 
540,  80  NW  1025. 

'69.  Great  Western  Min.,  etc.,  Co. 
v.  Harris,  128  Fed.  821,  63  CCA  51 
Caff  198  U.  S.  661,  26  SCt  770,  49  L.  ed. 
1163,  and  rev  111  Fed.  38]. 

60.  North  Anson  Lumber  Co.  T. 
Smith;  209  Mass.  333,  95  NE  838. 

01.  Consolidated  Concessions  Co. 
V.  McConnell,   (Cal  A.)   180  P  842. 

63.  Forbes  v.  Memphis,  etc.,  R.  Co., 
9  F.  Cas.  No.  4,926,  2  Woods  823. 

63.  Mountain  Waterworks  Constr. 
Co.  v.  Holrae,  49  Colo.  412,  113  P  601: 
Morey  v.  Fish  Bros.  Wagon  Co.,  108 
Wis.  520,  84  NW  862.  And  generally 
see  cases   supra   SS    1333,   1334. 

[a]  niutratiou. — Where  a  cor- 
poration denied  plaintiff's  ownership 
of  stock,  her  action  praying  for  an 
accounting,  that  she  be  decreed  the 
owner  of  the  stock,  and  that  a  cer- 
tificate be  delivered  to  her, -and  offer- 
ing to  pay  any  sum  that  might  be 
found  due  the  company  on  a  note  for 
money  advanced  by  the  company  to 
pay  for  the  stock,  was  properly 
brought  'in  equity.  Mountain  Water- 
works Const.  Co.  V.  Holme,  49 'Colo. 
412,  113  P  601. 

64.  Edwards  v.  National  Window 
Glass  Jobbers'  Assoc,  (N.  J.)  68  A 
800;  Reese  v.  Montgomery  County 
Bank,  31  Pa.  78,  72  AmD  726;  Dawson 
V.  North  America  Ins.  Co.,  6  Fa.  Co. 
214. 

[a]  Tbns  (1)  an  action  at  law 
may  be  maintained  for  breach  of  an 
express  promise  made  by  a  corpora- 
tion to  an  equitable  owner  of  stock 
In  consideration  of  a  past  breach  by 
the  corporation  of  its  duty  equitably 
to  distribute  the  assets.  Edwards 
V.  National  Window  Glass  Jobbers' 
Assoc.  (N.  J.)  68  A  800.  (2)  Where 
part  of  the  authorized  capital  stock 
remained  untaken  at  the  time  of  in- 
corporation, and  the  directors  dis- 
posed of  it  to  the  corporators  un- 
equally, each  corporator  injured  by 
their  act  has  his  remedy  in  assump- 
sit against  the  corporation.  Reese  v. 
Montgomery  County  Bank,  31  Pa.  78, 
72  AmD  726.  (3)  Where  a  corporation 


passes  a  resolution  increasing  Its 
capital  stock,  and  directing  the  issue 
of  the  new  stock  to  old  stockholders 
on  the  payment  of  an  illegal  bonus, 
a  stockholder  who,  to  avoid  losing 
his  right  to  subscribe,  pays  the 
bonus,  may  recover  it  in  an  action 
for  money  had  and  received.  Daw- 
son V.  North  America  Ins.  Co.,  6  Pa. 
Co.  214. 

66.  Casper  v.  Kalt-Zimmers  Mfg. 
Co.,  159  Wis.  517,  149  NW  754,  150 
NW  1101. 

[a]  Stook  dlvUMias^— Where  stock 
dividends  have  been  declared,  but  the 
corporation,  Instead  of  transferring 
the  dividend  stock  to  the  stockholder, 
transferred  it  to  other  persons,  the 
stockholder  "could  bring  her  action 
for  damages  for  the  value  of  her 
stock  wrongfully  converted,  or  she 
could  bring  an  action  to  compel  a  re- 
conveyance of  her  stock,  or  failing 
in  that  for  damages.  She  therefore 
had,  at  the  time  the  wrong  was  com- 
mitted, a  legal  remedy  and  an  equita- 
ble remedy  for  the  same  wrong."  Cas- 
per V.  Kaltz-Zimmers  Mfg.  Co.,  169 
Wis.  517,  580,  149  NW  754,  ISO  NW 
1101. 

66.  TT.  S. — Straus  v.  Abrast  Realty 
Co.,  200  Fed.  327;  Corbus  v.  Alaska 
Treadwell  Oold-Mln.  Co.,  99  Fed.  334 
[aff  187  U.  S.  447,  454,  466,  466,  2t 
set  154,  167,  261,  47  L.  ed.  253,  256,' 
261]. 

Mass. — Treadwell  v.  Salisbury 
Mfg.  Co.,  7  Gray  393,  66  AmD  490. 

Mo. — Bates  v.  Worries,  198  Mo.  A 
209,   199   SW  758. 

N.  J. — Meredith  v.  New  Jersey 
Zinc,  etc.,  Co.,  65  N.  J.  Eq.  211,  37  A 
539  {aff  56  N.  J.  Eq.  454,  41  A  1116]. 

N.  T. — Russell  v.  American  Oaa, 
etc,  Co.,  152  App.  Dlv.  136,  136  NTS 
602. 

"It  is  only  when  there  is  no  plain 
and  adequate  remedy  at  law,  and  a 
case  is  presented  which  entitles  a 
party  to  equitable  relief,  under  some 
general  head  of  chancery  jurisdiction, 
that  a  bill  In  equity  can  be  main- 
tained against  a  corporation.  And 
this  rule  Is  applicable  to  stockholders 
as  well  as  to  other  persons."  Tread- 
well  v.  Salisbury  Mfg.  Co.,  7  Gray 
(Mass.)  393,  399,  66  AmD  496. 

[a]  Tlie  ml*  la  ajipUoaUe  (1)  to  a 
suit  to  restrain  the  corporation  from 
paying  a  tax.  Straus  v.  Abrast 
Realty  Co,  200  Fed.  327;  Corbus  v. 
Alaska  Treadwell  Gold-Mln.  Co..  99 
Fed.  334  [aff  187  V.  S.  449,  454,  4S5, 
466,  23  set  154.  167,  161,  47  L.  ed. 
263,  256,  261.  and  dist  Pollock  v. 
Farmers'  L.  &  T.  Co.,  157  U.  S.  4J9, 
15  SCt  673,  89  L.  ed.  759.  on  the 
ground  that  the  objection  that  there 
was  an  adequate  remedy  at  law  was 
not  raised  fn  the  lower  court].  (!) 
A  court  of  equity  will  not  Interfere 


For  later  caaes, developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  l>aee  an4  n9t.^i|uj;pber. 
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[$  1337]  d.  Jnrlsdiction.  The  jnrisdiotion  of 
an  action  to  protect  the  individual  rights  of  com- 
gjainant  is  to  be  determined  in  accordance  with  the 
rales  relating  to  actions  by  and  against  corporations 
generally.^' 

[i  1338]  e.  Estoppel,  Waiver,  and  Laches.  A 
stockholder  who  asks  a  court  of  equity  for  relief 
from  a  corporate  act'  must  act  promptly  after  acquir- 
ing knowledge  of  the  facts  ;°^  he  will  not  be  per- 
mitted to  remain  silent  with  a  view  of  ascertaining 
whether  the  act^or  transaction  will  result  in  profit 
to  him,  and  then  repudiate  it  if  it  has  resulted  in  a 
loss.'^  He  may  be  estopped'"  from  suing  the  corpo- 
ration by  laehes,'^  acqniesoense,'^  or  ratification.'* 
It  is  held  immaterial  whether  the  term  "acquies-* 
cence  "  or  "  ratification ' '  is  used.'*  Equitable  estop- 
pel is  the  indispensable  foundation  of  such  laches, 
acquiescense,  or  ratification  as  will  bar  a  suit.'^  The 
assent  on  the  part  of  the  stockholder  which  gives  rise 
to  an  estoppel  may  be  either  express'^  or  implied 
from  his  silence  and  inaction  for  an  unreasonably 
long  time  after  acquiring  knowledge  of  the  facts.'' 
However  mere  lapse  of  time  does  not  necessarily 
constitute  laches;  it  may  be  excused,'^  as  by  show- 
ing that  the  stockholder  did  not  have  knowledge  of 
the  act  in  question  until  a  certain  date  and  that  he' 
brought  suit  within  a  reasonable  time  thereafter.'* 
Also  stockholders  are  not  estopped  by  a  mere  failure 


to  inquire  into  the  corporate  affairs.""  It  is  not  the 
duty  of  a  person  to  bring  an  action  to  establish  his 
rights  as  a  stockholder  so  long  as  they  are  either 
admitted  or  not  repudiated;"^  and  where  he  sues 
shortly  after  his  rights  are  denied,  he  cannot  be 
charged  with  laches."^  The  fact  that  minority  stock- 
holders of  a  corporation  wait  until  the  day  preceding 
the  time  ,set  for  the  ratification  by  a  majority  of 
the  stockholders  of  an  illegal  and  incomplete  transfer 
of  the  corporate  property  before  suing  for  injunction 
does  not  constitute  laches,""  nor  a  waiver  of  their 
rights."*  Where  by  an  agreement  of  all  the  stock- 
holders piytperty  was  transferred  to  the  corporation 
in  payment  of  the  capital  stock  which  was  issued  as 
fully  paid  and  nonassessable,  the  corporation  is 
estopped,  as  to  the  stockholders,  to  claim  that  the 
stock  was  not  fully  paid  for."' 

[i  1339]  f.  Oondltioss  Precedent.""  Before  a 
stockholder  may  sue  the  corporation  to  enforce  and 
protect  its  rights  or  to  redress  wrongs  to  it,  he  must 
first  make  an  earnest  and  unaucerasful  effort  to 
obtain  remedial  action  by  the  corporation  itself,  first 
by  application  to  the  directors,  and  then  by  appli- 
cation to  the  body  of  the  stockholders."'  But  he  need 
not  do  so  where  the  circumstances  are  such  that  an 
application  would  be  futile.""  The  rule  does  not  apply 
where  the  injury  is  peculiar  and  personal  to  plaintiff 
and  the  wrong  is  by  and  not  against  the  corpora* 


to  enforce  the  rlejhts  of  minority 
stockholders  as  regards  the  distribu- 
tion of  new  stock  where  the  remedy 
at  law  Is  adequate,  Meredith  v. 
New  Jersey  Zinz,  etc.,  Co.,  65  N.  J. 
Eft.  211,  87  A  639  [alt  66  N.  J.  Eq.  464, 
41  A   lil6]. 

47.  See  Sabre  v.  United  Tract, 
etc.,  Co.,  156  Fed.  79,  and  Infra  XIV  F. 

AotlOBB  ar*tBat  forelfa,  ooipont- 
tioa  see  Infra  XIX. 

68.  Leo  V.  Union  Pac.  R.  Co.,  19 
Fed.  283;  Rabe  v.  Dunlap,  61  N.  J. 
Eq.   40,  25  A  959. 

W.  Rabe  v.  Dunlap,  51  N.  J.  Eq. 
40,  26  A  969:  Boyce  v.  Montauk  Gas 
Coal  Co.,  87  W.  Va.  7S,  16  SE  601. 

TO.  U.  a— Sabre  v.  United  Tract., 
etc..  C<>^226  Fed.  601. 

III. — dwells  V.  Northern  Trust  Co., 
195  111.  288,  63  I^E  136  [aft  90  111.  A. 
4601. 

Mich. — ^Woodward  v.  Huron '  Imp!. 
Co.,  800  Ulch.  623,  166  NW  1026. 

N.  J. — McMahon  v.  Pneumatic 
Transit  Co.,  86  N.  J.  Eq.  644,  96  A 
999 

Utah. — Jackaoh  v.  Crown  Point 
Mln.  Co..  21  Utah  1,  69  P  288,  81 
AmSR  6E1. 

Vt. — Hooker  v.  Hooker,  88  Vt.  836, 
92   A  443. 

And  see  casea  infra  notes  71-73. 

71.  U.  S. — Marks  v.  Merrill  Paper 
Co.,  203  Fed.  16,  128  CCA  380  [mod 
188    Fed.  850]. 

Oa. — Alexander  v.  Searcy,  81  Oa. 
636,   8  SE  630,  12  AmSR  337. 

111. — Foss  V.  People's  Gas  LlKht, 
etc.,  Co.,  241  111.  238,  89  JIE  351; 
Dempster  v.  Rosehtll  Cemetery  Co., 
206  111.  261,  68  NE  1070. 

Mass. — Dunphy  v.  Traveller  News- 
paper  Assoc.,    146   Mass.   495,   16   NE 

N.  J.— Brady  v.  Atlantic  City,  68 
N.   J.   Bq.   440,    32  A  271. 

N.  T. — Marbury  v.'  Stone,  160  N.  T. 
701,  67  NE  1118  [aff  17  App.  Div. 
S52,  45  NTS  184];  Warner  v.  Mor- 
gan,  81   Misc.    686,    143   NYS   516. 

R.  I. — Emerson  v.  New  York,  etc., 
R.  Co.,  14  R.  I.  566;  Boston,  etc.,  R. 
Corp.  V.  New  York,  etc.,  R.  Co.,  IS 
R.  I.  260. 

•  Tenn. — Cullen  v.  Coal  Creek  Mln., 
etc..  Co.,  (Ch.  A.)   42  SW  693. 

Wash. — ^Baker  v.  Seattle-Tacoma 
Power  Co.,  61  Wash.  678,  112  P  647, 
AnnCasl912C  869;  Wrifcht  v.  Tacoma 
Oas.  etc.,  Co.,  63  Wash.  262,  101  P 
866. 

[a]  Applleatlona  of  role. — ^Delay 
of:   (1)  Two  years.     Warner  v.  Mor- 


gan, 81  Misc.  685,  143  NYS  616:  Baker 
V.  Seattle-Tacoma  Power.  Co.,  41 
Wash.  578,  112  P  647,  AnnCa8l912C 
859.  (2)  Three  years.  Marbury'  v. 
Stone,  160  N.  Y.  701.  67  NE  1116  [aff 
17  App.  Div.  862,  45  NYS  184].  (S) 
Nine  years.  Cullen  t.  Coal  Creek 
Mln.,  etc.,  Co.,  (Tenn.  Ch.  A.)  42  SW 
698.  (4)  Twelve  yeara.  Emerson  v. 
New  York,  etc.,  R.  Co.^  14  R.  I.  556; 
Boston,  etc.,  R  Corp.  v.  New  York, 
etc.,  R.  Co.,  13  R  I.  260.  (5)r  Forty 
years.  Dempster  t.  Rosehlll  Ceme- 
tery Co.,  206  111.  261,  68  NE  1070. 

n.  Ga. — Memphis  Branch  R.  Co. 
V.  Sullivan,  67  Ga.  240;  Cosart  v.  Geor- 
gia R.,  etc.,  Co.,  64  Ga.  379. 

HI. — Levin  t.  Chicago  Gaslight, 
etc..  Co.,  64   III.  A.  393. 

N.  3. — Zabriskie  v.  Hackensack, 
etc.,  R.  Co..  18  N.  J.  Eq.  178,  90  AmD 
617. 

Pa. — Fredericks  v.  Pennsylvania 
Canal  Co.,  109  Pa.  60,  2  A  48:  Brophy 
v.  American  Brewing  Co.,  26  Pa.  Co. 
628. 

Wash. — Roy  V.  Scott,  etc.,  Co.,  11 
Wash.    399,   39   P   679. 

73.  Maxville,  etc;.  Road  Ck^  V. 
Barnes,  14  KyL  431;  Baker  v.  Seattle- 
Tacoma  Power  Co.,  61  Wash.  678, 
112  P  647,  AnnCaBl912C  859. 

74.  Venner  v.  New  York  Cent., 
etc.,  R  Co.,  177  App.  Div.  296,  164 
NYS  626  [alt  94  Mtec.  671,  168  NYS, 
6021.  ' 

78.  Elder  v.  Western  Mln.  Co., 
237  Fed.  966,  150  CCA  616. 

78.  McGeorge  v.  Big  Stone  Gap 
Impr.  Co.,  57  Fed.  262;  Allen  v.  Wil- 
son, 28  Fed.  677;  Clarke  v.  Omaha, 
etc.,  R.  Co.,  4  Nebr.   458. 

77.  Allen  v.  Wilson,  28  Fed.  677. 

78.  Steitz  V.  Old  Dominion  Copper 
Mln.,  etc.,  Co.,  (N.  J.  Ch.)  104  A  214; 
William!"  V.  Croft  Hat,  etc.,  Co.,  (W. 
Va.)   96  SB  924. 

79.  Elder  v.  Western  Min.  Co.,  237 
Fed.  968,  15P  CCA  616;  Citizens'  Sav., 
etc.,  Co.  V.  Illinois  Cent.  R.  Co.,  182 
Fed.  607,  105  CCA  145  [rev  178  Fed. 
558] ;  wnilama  v.  Croft  Hat,  etc..  Co., 
(W.  Va.)  98  SB  929. 

80.  Citizens'  Sav.,  etc.,  Co.  v.  Illi- 
nois Cent.  R.  Co.,  182  Fed.  607, 
105  CCA  145  [rev  17S  Fed.  666]; 
Vaudry  v.  New  Orleans  Cotton  E<zch., 
2  McG.   (La.)    154. 

[a]  The  reason  for  the  role  Is  that 
they  have  a  right  to  rely  on  the  pre- 
sumption that  their  associates  and 
the  corporate  offlcers  will  act  hon- 
estly and  faithfully  and  in  accordance 
with  the  fundamental  laws.    Citizens' 


Sav.,  etc.,  Ck>.  T.  Illinois  Cent  R  CO.. 

182  Fed.  607,  106  CCA  146  [rev  173 
Fed.  556];  Vaudry  v.  New  Orleans 
Cotton  E^cch.,  2  McG.  (La.)  164. 

81.  Morey  v.  Fish  Bros.  Wagon 
Co„  108  Wis.  520,  84  NW  862. 

Iioss  of  meiabenhip  by  fallnr*  to 
•zarols*  rlfhta  of  stpokhoUer  see  su^' 
pra  i   1278. 

88.  Morey  v.  Fish  Bros.  Wagon 
Co..  108  Wis.  620,  84  NW  862. 

88.  Forrester  v.  Boston,  etc„  SlI- 
ver  Mln.  Co.,  21  Mont  544,  66  P  229. 
363. 

84,  Forrester  v.  Boston,  etc^  SU- 
ver  Mln.  Co.>  21  Mont  644,  66  1?  229, 
368. 

88.  St.  Louis  Charcoal  Co.  v. 
Moore,  178  Mo.  A.  692,  162  SW  746. 

86.  Allegations  of  eompllMie*  wtUi 
condttloss  precsOsBt  see  [nfra  t  1348. 

87.  Stewart  v,  Washington,  etc., 
SS.  Co.,  187  U.  S.  466,  23  SCt  161. 
47  L.  ed.  261  [aff  99  Fed.  334];  Hunt- 
ington v.  Palmer,  104  U.  S.  482,  26 
L.  ed.  833;  Robinson  v.  West  Vir- 
ginia Loan  (>>.,  90  Fed.  770;  Johnson 
V.  National  Bldg.,  etc.,  Assoc  126 
Ala.  466,  28  S  2,12  AmSR  267;  Win- 
stead  V.  Heame,  178  N.  C.  606,  611,  92 
SE  613.  , 

"It  is  a  well  settled  principle  of 
law  that  the  complaining  stockholder 
must  first  seek  relief  through  the 
directorate  or  controlling  authorities 
of  the  corporation  before  he  can 
apply  to  the  courts."  Winstead  v. 
Heame,   supra. 

[a]  Efforts  held  snflloleat. — Bin- 
ney   v.   Cumberland   Ely   Copper   Co., 

183  Fed.  650;  Ball  v.  Rutland  R  Co., 
93  Fed.  513. 

[bj  Bfforts  beta  tastiflolSBt^-Cor- 
bus  v.  Alaska  Treadwell  Gold  Min. 
Co.,  187  U.  S.  466,  23  SCt  167,  47  L. 
ed.  256  [aft  99  Fed.  834]. 

Bale  in  other  rsprsssatattv  ae» 
tlons: 
Actions    against: 

Directors  see  Infra  XIII,  C. 

Third   persons   see   Infra   St    1444- 
1473. 

88.  Wickersham  v.  Crittenden.  106 
Cal.  829,  39  P  603;  Ellis  v.  Penn  Beef 
Co.,  9  Del.  Ch.  213,  80  A  666;  Hyams 
v.  Old  Dominion  Co.,  113  Me.  294,  93 
A  747,  LRA1916D  li28.  See  Page  v. 
Whlttenton  Mfg.  Co.,  211  Mass.  424, 
97  NB  1006  (holding  that,  where  the 
adoption  of  a  plan  which  will  create 
an  un]ust  discrimination  between 
different  classes  of  stock  is  reason^ 
ably  certain,  minority  stockholders 
need  not  await  the  result  of  a  stock'. 
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tion.**  Where  his  stock  has  been  illeg^y  aold  and 
he  has  received  the  excess  of  the  price  over  the 
amonst  owing  by  him  to  the  company,  he  may  sne  to 
recover  damages  for  the  conversion  of  th6  stock 
without  returning  or  offering  to  return  the  money  so 
received.^"  In  some  states  the  statutes  make  it  a 
condition  precedent  to  an  action  to  recover  stock 
sold  for  delinquent  assessments  upon  the^ound  of 
irregularity  or  defects  in  the  sale  that  plaintiff  first 
pay  or  tender  to  the  corporation  or  the  party  holding 
the  stock  aold  the  sum  for  which  it  was  sold.*^ 
Where  a  stockholder  has  taken  goods  of  the  corpora- 
tion as  payment  of  the  balance  due  him  on  a  stated 
account,  the  corporation  must  first  repudiate  its  con- 
tract and  demand  a  return  of  the  goods  before  suing 
him  for  their  value.** 

[i  1340]  g.  Defenses.  Where  a  suit  by  a 
minority  stockholder  against  the  corporation  to 
enjoin  an  ultra  vires  act  is  predicated  on  the  illegality 
of  the  original  action  of  the  majority  stockholders 
in  authorizing  it,  ratification  by  stockholders  repre- 
senting two  thirds  of  the  capital  stock  is  not  a 
defense,*'  especially  where  it  does  not  appear  that 
aetion  has  been  taken  under  the  authority  given.** 

[$  1341]  h.  Parties.  Where  the  right  sought 
to  be  vindicated  is  personal  to  the  particular  stock- 
holder he  must  sue  alone*,**  but  where  the  right  is 


common  to  other  stockholders  they  may  be  joined 
or  the  suit  brought  in  their  behalf,**  or  they  may  be 
allowed  to  intervene.*^  Where  the  stockholders  are 
so  nimierous  that  it  is  inconvenient  or  impracticable 
to  bring  them  all  before  the  court,  a  suit  may  be 
brought  on  behsilf  of  complainants  and  others  stand- 
ing in  the  same  situation."*  All  persons  who  are 
materially  interested  in  the  subject  matter  and  whose 
lights  will  be  affected  by  the  relief  sou^t  must  be 
made  i>arties.**  This  rule  is  applicable  to  other  stock- 
holders,^ creditors,*  another  corporation,'  and  per- 
sons holding  contract  relations  with  the  corpora- 
tion,* where  their  rights  will  be  affected  by  the 
decree  sought.  Where  the  suit  is  against  the  corpora- 
tion to  restrain  it  from  paying  a  tax  illegally  levied 
on  the  property  of  the  company,  the  proper  taxing 
officer  of  the  state  may  be  made  a  party  defendant.* 
Also,  persons  who  participated  in  the  wrongful  acts 
charged  may  be  mtide  parties,*  even  though  no 
specific  relief  is  asked  against  them.^  Indeed  where 
it  appears  that  the  real  matters  of  complaint  are  the 
alleged  misconduct  of  the  officers,  and  that  the  suit 
is  at  least  in  part  against  them,  they  must  be  joined 
as  defendants.*  On  the  other  hand,  where  the  entire 
,real  controversy  is  between  plaintiff  stockholders  and 
the  corporation,  no  other  party  is  necessary.*  Ifi 
particular  cases  it  has  been  held  that  the  directors,'* 


holders'  meeting  before  seeking  In- 
junctive relief). 

88.  Dousman  v.  Wisconsin,  etc, 
Miiu  etc.,  Co.,  40  Wis.  418.  See  Poole 
v.  west  Point  Butter,  etc..  Assoc, 
30  Fed.  61S  [app  dism  140  U.  8.  694, 
11  set  V02«,  35  L.  ed.  600]  (holding 
that  tlie  rule  does  not  apply  when 
the  right  is  one  not  proper  to  be 
asserted  by  the  corporation,  the 
paramount  question  being  between  a 
stockhoLder  and  a  corporate  creditor 
as  to  priority  out  of  the  assets  of  an 
insolvent  corporation). 

•0.  Allen  V.  American  Bldg.,  etc.. 
Assoc,  49  Minn.  644,  62  NW  144,  32 
AmSR  674. 

ta]  BMWon  for  ml*.  —  "The 
amounts  remitted  to  the  stockhold- 
ers, on  account  of  this  unauthorized 
sale  of  the  stock,  would  simply  serve, 
upon  a  proper  showing,  to  reduce  the 
amount  of  plaintiff's  recovery.  Cer- 
tainly the  law  would  not  require  the 
absurd  and  Idle  ceremony  of  tender- 
ing or  returning  the  amount  of  the 
remittances  in  order  to  avoid  the 
charge  of  having  ratified  the  transac- 
tion, and  as  a  foundation  or  condi- 
tion to  the  bringing  of  an  action  to 
recover  it  In  the  way  of  damages." 
Allen  V.  American  Bldg.,  etc.,  Assoc, 
49  Minn.  544.  662,  62  NW  144,  32 
AmSR  E74. 

91.  Olenn  v.  California  Trona  Co., 
(Cal.  A.)   177  P  178. 

8*tUa«  aaUi*  «a*  see  supra  S  988. 

99.  Anderson  ^  Mercantile  Co.  v. 
Anderson,  22  N.  D.  441,  134  NW  36. 

93.  Schwab  V.  E.  Q.  Potter  Co^ 
129  App.  Dlv.  36,  113  NTS  439  tatt 
194  N.  T.  409,  87  NE  670]. 

94.  Schwab  v.  B.  G.  Potter  Co., 
129  App.  Div.  86.  113  NYS  439  (aft 
194  N.  T.  409,  87  NB  670]. 

90.  Fierce  v.  Equitable  L.  Assur. 
Soc,  145  Mass.  56.  12  NE  858,  1  AmSR 
433.  And  see  Motley  v.  Southern  R. 
Co.,  184  Fed.  956  (holding  that  the 
pleadings  did  not  show  plaintiff  en- 
titled to  sue  on  behalf  of  a  class). 

96.  Merchants,  etc..  Line  V. 
Waganer,  71  Ala.  581 ;  Prouty  v. 
Michigan  Southern,  etc.,  R.  Co..  1 
Hun  (N.  T.)  665,  4  Thomps.  k  C.  230; 
Brown  v.  Bedford  City  Land,  etc., 
Co.,  91  Va.  31,  20  SE  968;  Bosher  v. 
Richmond,  etc..  Land  Co.,  89  Va.  456, 
16   SE  380,   37   AmSR  879._ 

ta]  nivstvatlOB.  —  An  action 
against  a  corporation  to  recover  divi- 
.dends  on  preferred  stock,  by  a  holder 
of  such  stock,  is  properly  brought 
In  his  own  behalf  and  that  of  other 


owners  of  preferred  stock  having 
similar  grounds  of  complaint.  Prouty 
v.  Michigan  Southern,  etc.,  R.  Co.,  1 
Hun  666,  4  Thomps.  &  C.  (N.  T.)  230. 

97.  Forbes  v.  Memphis,  etc.,  R, 
Co.,  9  F.  Cas.  No.  4,926,  2  Woods  323; 
Prouty  v.  Michigan  Southern,  etc., 
R.  Co.,  1  Hun  (N  Y.)  655;  Wood  v. 
Hoskin,  63  Wis.  16,  22  NW  759;  Wood 
V.  union  Qospel  Church  Bldg.  Assoc, 
63  Wis.   9,  22  NW  766. 

98.  Langolf  v.  Seiberlltoh,  2  Pars. 
Eq.  C^as.    (Pa.)   64. 

99.  Hu'den  v.  Perfection  Cooler 
Co..  217  Fed.  171;  De  St.  Romes  v. 
Iievee  Steam  Cotton  Press  Co.,  34 
La.  Ann.  419;  Pinchback  v.  Bessemer 
Mln.,  etc.,  Co.,  137  N.  C.  171,  49  SB 
106.  But  see  Steitz  v.  Old  Dominion 
Mln.,  etc,  Co.,  (N.  J.  Ch.)  104  A  214 
(holding  that,  where  a  bill  by  a  stock- 
holder for  rescission  of  the  transac- 
tion or  an  accounting  of  the  resultant 
profits  alleges  a  fraudulent  confession 
of  Judgment  by  the  corporation  and 
a  transfer  of  its  property  in  satis- 
faction, and  subsequent  transfers,  a 
failure  to  make  the  ultimate  trans- 
feree a  party  is  not  fatal,  especially 
in  view  of  Chancery  Rules,  rule  13 
[100  A  vlli]  as  to  determining  the 
controversy  between  the  parties  be- 
fore the  court,  or  directing  others  to 
be  brought  in);  Pollltz  v.  Wabash  R. 
Co.,  142  App.  Div.  766,  127  NYS  782 
(holding  that,  if  the  complaint  in  a 
stockholders'  suit  states  a  cause  of 
action  to  which  absent  parties  are 
not  indispensable,  it  is  not  demurra- 
ble merely  because  relief  Is  asked 
which  cannot  be  had  without  the 
presence  of  such  parties;  so  while, 
in  such  a  suit  attacking  the  validity 
of  the  plan  of  exchange  of  new 
securities  of  the  corporation,  bonds 
and  stock,  for  its  debenture  bonds, 
plaintiff  may  not  have  the  stock  ad- 
judged void,  as  asked  for,  no  repre- 
sentative of  the  stockholders  being 
made  a  party,  yet  that  will  not  make 
the  complaint  demurrable,  the  pres- 
ence of  the  stockholders  not  be- 
ing indispensable  to  the  adjudging  of 
the  plan  unlawful,  and  the  enjoining 
thereof  so  far  as  not  carried  out, 
and  an  accounting  by  the  directors 
for  their  unlawful  acts,  all  of  which 
was  asked  for). 

1.  Baltimore,  etc.,  R.  Co.  v.  Godef- 
froy.  182  Fed.  626,  106  CCA  63;  Tay- 
lor V.  Laurldson,  161  Cal.  718,  118  P 
536;  Willis  V.  liauridson,  161  CaL  106, 
118  P  630. 

[a]    Thus    where,     although    the 


suit  is  against  the  corporation  and 
draws  in  question  its  acts,  yet  where 
it  involves  a  conflict  between  differ- 
ent classes  of  stockholders,  the  cor- 
poration cannot  be  deemed  to  repre- 
sent all  the  stockholders,  and  the 
classes  so  involved  are  necessary 
parties  to  the  litigation.  IBaltlmore, 
etc.,  R.  C^o.  v.  Oodeflroy,  182  Fed.  525, 
106  CCA  63. 

St.  Taylor  v.  Holmes,  14  Fed.  498 
raff  127  U.  S.  489,  8  SCit  1192,  32  L. 
ed.  1192]. 

3.  East  Tennessee,  etc.,  R.  0>.  t. 
Grayson,  119  U.  S.  240,  7  SCt  190,  SO 
L.  ed.  382;  New  Jersey  Cent.  R.  Co. 
V.  Mills,  113  U.  S.  249,  5  SCt  466,  28 
Ii.  ed.  949;  Blkins  v.  Camden,  etc,  R. 
Co.,  36  N.  J.  Eq.  241. 

4k  Harden  v.  Perfection  Ciooler 
Co„  217  Fed.  171. 

5.  Mechanics',  etc.  Bank  v. 
Thomas,  18  How.  (U.  8.)  384,  15  L. 
ed.  46i>:  Mechanics',  etc.  Bank  v.  De- 
bolt,  is  How.  (U.  S.)  880.  15  L.  ed. 
458;  Dodge  v.  Woolsey,  18  How.  (TJ. 
S.)    331.  15  L.  ed.   401. 

6.  Brvin  v.  Oregon  R.,  etc,  Co.,  27 
Fed.  626,  23  Blat<3if.  617:  Taylor  v. 
Miami  Exporting  Co.,  5  Oh.  162,  28 
AmD  786. 

[a]  StookIioMMre.>— It  is  proper  to 
make  stockholders  charged  with  par- 
ticipating in  a  fraud  committed  by 
the  directors  parties  defendant  to  a 
bill  brought  by  a  stockholder  against 
the  corporation  for  relief  against  the 
fraud.  Taylor  v.  Miami  Exporting 
Co.,  6  Oh.  182,  22  AmD  785  (holdlni; 
that  there  is  a  peculiar  fitness  In  bo 
doing,  because.  If  fraud  is  found,  the 
whole  proceeding  may  be  reviewed 
and  the  participators  compelled  to 
restore  their  ill-gotten  gains  to  the 
coffers  of  the  corporation). 

7.  Stone  v.  Pontlac.  etc,  R.  Co., 
139  Mich.  285,  102  NW  '?52. 

8.  Morse  v.  Bay  State  Gas  Co.,  91 
Fed.  944;  Edwards  v.  Bay  State  Oas 
Co.,  91  Fed.  942;  Taylor  v.  Holmes,  14 
Fed.  498  [aff  127  U.  S.  489,  8  SCt 
1192,  32  L.  ed.  179]. 

9.  Morse  v.  Bay  State  Gas  Co.,  91 
Fed.  944;  Fletcher  v,  Newark  Tel 
Co.,  66  N.  J.  Eq.  47,  35  A  90S. 

10.  Wood  V.  Hoskin,  63  Wis.  IS,  tt 
NW  769;  Wood  v.  Union  Gospel 
Church  Bldg.  Assoc,  68  Wis.  9,  22 
NW  766. 

[a]  Soft  to  oaaoal  stook  illaral^ 
iaati*d<— Wood  v.  Hoskin,  63  Wis.  IS. 
22  NW  759;  Wood  v.  Union  Ckispel 
Church  Bldg.  Assoc,  63  Wis.  9,  IS 
NW  756. 


For  later  o»s*s,d»v*lopiiia9ita  and  ohaaf  •■  ih  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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certain  officers,**  the  majority  stockholders,**  for- 
mer stockholders,**  another  corporation,**  or  the 
agent  of  another  oorporation,**  are  not  necessary 
parties.  Another  corporation  cannot  be  made  a  party 
where  it  is  without  interest  in  the  issues  to  be  liti- 
gated and  no  decree  can  be  obtained  against  it.** 
In  some  eases,  creditors  are  not  proper  parties.*^ 

[i  1342]  1.  Beceivers.**  A  suit  by  a  stock- 
holder for  a  receivership  is  an  action  against  the  cor- 
poration,** and  the  stockholder  is  proceeding  therein 
in  his  own  right  and  not  in  the  right  of  the  com- 
pany.** A  conrt  of  equity  has  power  to  appoint  a 
receiver  in  a  suit  by  a  stockholder  where  the  corpo- 
ration is  dissolved**  or  is  insolvent,**  or  in  imminent 


danger  of  becoming  insolvent.**  Ordinarily  a  court 
of  equity  will  not  take  the  management  of  a  solvent 
and  going  corporation  out  of  the  hands  of  its  direc- 
tors and  majority  stookholders  and  place  it  in  the 
hands  of  a  receiver,  at  the  suit  of  the  minority;** 
but  it  will  do  so  where  such  action  is  necessary  to 
protect  the  rights  of  minority  stockholders  and  to 
preserve  the  corporate  property  for  the  benefit  of 
all  the  stockholders.*'  It  has  power  to  appoint  a 
receiver  pendente  lite,*'  even  though  the  corpora- 
tion is  solvent,*'  or  though  it  has  no  property  in 
the  state  and  an  ancillary  receivership  is  necessary 
to  afford  full  reUef.**  Imperfections  in  the  bill  do 
not  bar  the  appointment.**     Neither  do  plaintiffs 


11.  Scbell  V.  Alston  litg.  Co.,  149 
Fed.  43S  (president  and  secretary): 
Morrison  V.  Blue  Star  Nav.  Co.,  26 
Wash.  641,  67  P  244. 

la.  General  Inv.  Co.  v.  Lake  Shore, 
etc.,  R.  Co.,  250  Fed.  160,  162  CCA 
296;  Southwestern  Portland  Cement 
Co.  v.  Latta,  (Tex.  Civ.  A.)  193  SW 
lllS. 

[a]  VOT  axamvU  (1)  a  majority 
stockholder  la  not  a  necessary  party 
to  a  suit  by  a  minority  stockholder 
for  the  appointment  of  a  receiver  for 
the  stocks  of  subsidiary  companies 
allegred  to  be  Illegally  held  by  the 
corporation.  Oeneral  inv.  Co.  v.  Lake 
Shore,  etc.,  R.  Co.,  250  Fed.  160,  162 
CCA  296.  (2)  In  a  suit  against  a  cor- 
poration by  a  minority  stockholder 
to  enjoin  an  act  which  is  in  fraud 
of  his  rlsrhts,  it  is  not  necessary  to 
join  as  party  defendants  the  majority 
atockhotders  at  whose  instance  the 
proiiosed  action  la  about  to  be  tak- 
en. Soathwestem  Portland  Cement 
Co.  v.  LAtta,  (Tex.  Civ.  A.)  193  SW 
1116. 

13.  Ryan  v.  Seaboard,  etc.,  R.  Co., 
89  Fed.  397;  Harvey  v.  Raleigh,  etc., 
R.  Co.,   89  Fed.  116. 

14.  Sabre  v.  United  Tract.,  etc.,  Co., 
166  Fed.  79;  Hyams  v.  Old  Dominion 
Co.,  113  Me.  294,  98  A  747,  LRA1915D 
1128;  Fletcher  v.  Newark  Tel.  Co.,  55 
N.  J.  Eq.  47,  3S  A  903;  PoUitz  v.  Wa- 
bash R.  Co.,  142  App.  Div.  765.  127 
NTS  782. 

[aj  ninstrationa. — (1)  To  a  suit 
by  a  stockholder  of  a  holding  corpo- 
ration which  holds  all  of  the  stock  of 
certain  street  railway  companies 
against  such  holding  company  for  re- 
lief against  Its  action  in  leasing  the 
property  of  the  street  railway  com- 

fianies,  and  in  taking  other  action  al- 
eged  to  have  been  without  authority, 
and  to  have  deprived  complainant  of 
his  right  to  share  ratably  with  other 
stockholders  the  entire  net  earnings 
of  the  street  railway  companies,  the 
latter  companies  are  not  necessary 
parties.  Sabre  v.  United  Tract.,  etc., 
Co.,  156  Fed.  79.  (2)  In  a  suit  by  a 
stockholder  of  a  domestic  corpora- 
tion to  compel  It  to  have  transferred 
on  the  books  of  a  foreign  corporation 
stock  thereof  owned  by  the  domestic 
corporation,  the  foreign  corporation 
is  not  a  necessary  party.  Inrams  v. 
Old  Dominion  Co.,  113  Me.  294,  93  A 
747,  LRA1915D  1128.  (3)  That  a  com- 
pany, as  registrar,  merely  counter- 
signed the  certlflcates  of  stock  of  a 
corporation,  that  the  stock  might  be 
listed  on  the  stock  exchange,  is  not 
enough  to  authorize  its  being  made 
a  defendant  to  a  stockholders'  suit  at- 
tacking the  validity  of  the  plan  of 
exchange  of  new  securities  of  the 
corporation,  including  the  stock,  for 
Us  debenture  bonds.  PolUtz  v.  Wa- 
bash R  Co.,  142  App.  Dlv.  765,  127 
NTS  782. 

IB.  Mumford  v.  Ecuadoi'  Dev.  Co., 
Ill  Fed.  639. 

16.  Mayer  v.  Denver,  etc,  R  O)., 
18  Fed.  197. 

17.  See  cases  Infra  this  note. 

[a]  VInui  (1)  where  stockholders 
ask  for  the  cancellation  of  a  fraudu- 
lent contract  of  subscription,  and  a 
return  of  the  money  paid,  creditors 
of  the  corporation  are  not  proper 
Mrtlea.     "Their  rights  and  Interests 


are  not  only  diverse,  but  wholly  an- 
tagonistic. The  unpaid  subscriptions 
of  the  stockholders  constitute  a  trust 
fund  for  the  satisfaction  of  the  cred- 
itors. The  creditor,  therefore,  would 
naturally  seek  to  enforce  the  very 
liability  from  which  the  stockholder 
asks  to  be  relieved.  Between  the  two 
classes  there  would  seem,  Indeed,  to 
be  'an  Irrepressible  conflict.'  "  Brown 
V.  Bedford  City  Land,  etc.,  Co.,  91  Va. 
31,  36,  20  SEl  968.  (2)  Howell  St. 
Annot.  c  281,  authorizing  courts  of 
chancery  to  entertain  bills  and  peti- 
tions in  behalf  of  any  creditor  of  a 
corporation  or  stockholder  or  judg- 
ment creditor,  does  not  authorize  a 
general  creditor  to  intervene  In  an 
action  by  a  stockholder  against  the 
corporation  and  other  stockholders 
for  an  accounting.,  Smith  v.  Smith 
Mfg.  Co.,  119  Mich.  11,  77  NW  308. 

U.  AppolBtment  of  zaoetvor  of 
eoxporstuui: 

Generally  see  Infra  XV. 
In  suit  by  stockholder  against  direc- 
tors see  infra  XIII,  C. 

19.  Hampton  v.  Buchanan,  61 
Wash.  156,  98  P  374. 

aa  Balllle  V.  Columbia  Gold  Mln. 
Co.,  86  Or.  1,  166  P  965,  167  P  1167. 

81.  Kremer  v.  Public  Drug  <3o., 
(a  D.)  170  NW.671. 

[a1  Snuiafar  of  aaaeta  oonatitat- 
isf  aisaolatton.— If  a  transfer  of  as- 
sets of  a  company  to  a  new  company 
of  the  same  name,  formed  by  the 
first  company's  majority  stockhold- 
ers, worked  a  dissolution  of  the  first 
company,  such  assets  in  the  bands 
of  any  persota  not  legally  entitled 
thereto  became  a  trust  fund  for  the 
stockholders  of  the  first  company,  and 
a  court  of  equity  has  full  power  to 
appoint  a  receiver  with  authority  to 
take  possession  thereof  for  liquida- 
tion of  the  affairs  of  the  corporation. 
Kremer  v.  Public  Drug  Co.,  (S.  D.) 
170  NW  571. 

aa.     See  infra  XV. 

23.  Kahle  v.  Industrial  I<oan,  etc., 
Co.,  103  Wash.  273,  174  P  28  (statu- 
tory authority). 

a*.  V.  S. — Bdwards  v.  Bay  State 
Gas  Co.,  91  Fed.  942;  United  Electric 
Securities  (%.  v.  Louisiana  Blectrlc 
Light  Co.,  68  Fed.  673;  Ranger  v. 
Champion  Cotton-Press  Co.,  62  Fed. 
609. 

ni. — Hyde  Park  Gas  v.  Eerber,  6 
111.  A.  132. 

Kan. — Inscho  v.  Mid-Continent  Dev. 
Co.,  94  Kan.  370,  146  P  1014,  AnnCas 
1917B  546;  Fluker  v.  Emporia  City  R 
Co.,  48  Kan.  677.  SO  P  18. 

La. — Von  Schlemmer  v.  Keystone 
L.  Ins.  Co.,  121  La.  987.  46  S  991. 

Mich. — Peo.  v.  St.  Clair  Clr.  Uudge, 
31  Mich.  456. 

Minn. — Rothwell  v.  Robinson,  44 
Minn.  538,  47  NW  266. 

N.  T. — Soloway  v.  Junius  Coal,  etc., 
Co.,  186  App.  Dlv.  879,  176  NTS  1; 
Watklns  v.  Watklns,  etc..  Lumber  Co., 
17  Misa  227,  40  NTS  1042. 

N.  C. — Huet  v.  Piedmont  Springs 
Lumber  Co.,  138  N.  C.  443,  60  SE  846. 

Oh. — Robinson  v.  Cleveland  City  R. 
Co.,  7  OhS&CP  312,  5  OhNP  298; 
Goebel  v.  Herancourt  Brewing  Co.,  2 
OhS&CP  377.  7  OhNP  230. 

Pa.  —  Devtne  v.  Frankf ord  Steel, 
etc.,  Co.,  206  Pa.  114,  64  A  678;  Bacon 
v.  Hoover  Wagon  Co.,  1?  Pa.  Dlst.  16. 


;  Va. — South  Norfolk  Land  Co.  v. 
"Tebault.  98  SE  679. 

[a]  To  represent  oorporation  In 
litigation. — (1)  A  receiver  will  not 
be  appointed  at  the  suit  of  minority 
stockholders  for  the  purpose  of 
bringing  suit  on  behalf  of  the  cor- 
poration where  the  complaining 
stockholders  have  an  adequate  rem- 
edy by  a  suit  In  their  own  names  on 
behalf  of  the  corporation.  Edwards  v. 
Bay  State  Gas  Co.,  91  Fed.  942; 
Bumes  v.  Atchison,  48  Kan.  507,  29 
P  579;  Marcuse  v.  Gullett  Gin  Mfg. 
Co.,  52  La.  Ann.  1388,  27  S  846.  (2) 
Neither  will  a  court  of  equity  In  the 
domicile  of  a  corporation  appoint  a 
receiver  therefor  on  a  bill  filed  by 
minority  stockholders,  to  the  end 
merely  that  such  receiver  may  appear 
and  represent  the  corporation  In  liti- 
gation Instituted  by  complainants  Id 
a  court  of  another  district,  to  which 
the  corporation  Is  a  necessary  party, 
but  In  which  it  has  refused  to  appear 
in  accordance  with  a  vote  of  a  ma- 
jority of  Its  stockholders.  Whatever 
remedy  complainants  may  have  in 
such  case,  an  interlocutory  order  ap- 

?iolntlng  a  receiver  for  the  corpora- 
Ion  is  not  appropriate.  Hutchinson 
V.  American  Palace-Car  Oo.,  104  Fed. 
182. 

[b]  Acoonntlnc, — A  solvent  cor- 
poration cannot  be  placed  In  receiver- 
ship to  enable  a  stockholder  who  has 
deposited  his  stock  as  coUiKeral  for 
a  debt  to  have  an  account  of  its  as- 
sets. Huet  V.  Piedmont  Springs  Lum- 
ber C!o.,  188  N.  C.  443,  60  SE  846. 

[c]  Statate  oonstirnaa.— A  statute 
authorizing  courts  of  equity  to  dis- 
solve corporations  and  appoint  re- 
ceivers thereof  for  the  purpose  of 
closing  up  the  corporate  affairs  does 
not  authorize  the  court  to  appoint  a 
receiver,  at  the  suit  of  a  sto<acholder, 
for  the  purpose  of  continuing  and 
carrying  on  the  business  of  the  cor- 

S oration.     Standley  v.   Hendrle,  etc. 
Ifg.  Co.,  27  Colo.  331,  61  P  600.     , 

[d]  Olosa  oozpomtloa.— Two  bro- 
thers owning  nearly  all  of  the  capital 
stock  of  a  rice  growing  company 
which  owns  land  and  cattle,  and 
which  Is  of  recent  formation  and 
practically  a  partnership,  furnishing 
their  experience  and  services  gratis, 
can  administer  the  business  more  eco- 
nomically. If  not  better,  than  a  re- 
ceiver, so  that  there  will  not  be  a 
receiver  at  the  suit  of  one  in  the 
absence  of  good  cause.  Yantls  v. 
Gulf  Coast  Rice  Farm  Co.,  (La.)  80 
S  667. 

as.  Ellis  V.  Fenn  Beet  Co.,  9  Del. 
Ch.  213,  80  A  666;  In  re  Receivership 
of  Webre-Stolb  Co.,  186  La.  272,  67 
S  1  (under  statute);  Miner  v.  Belle 
Isle  Ice  Co.,  93  Mich.  97,  63  NW  218, 
17  LRA  412;  Cantwell  v.  Columbia 
Lead  Co.,  199  Mo.  1,  97  SW  167; 
Bates  V.  Werries,  198  Mo.  A.  209, 
199  SW  758.  And  see  Davis  v.  U.  S. 
Electric  Power,  etc.,  Co.,  77  Md.  36, 
26    A    982    (dictum). 

96.  Ellis  v.  Penn  Beef  Co^,  9  Del. 
Ch.  213,  80  A  666:  Bates  v.  Werries, 
198  Mo.  A.  209,  199  SW  768. 

37.  Bates  v.  Werries,  198  Mo.  A. 
209,  199  SW  768. 

as.  Ellis  V.  Penn  Beef  Co.,  9  Del. 
Ch.   213,  80  A  666. 

39.     Bates   v.   Werries,   198   Mo. 
209,  199  SW  768. 
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state  themselves  out  of  court  by  alleging  that  they 
are  majority  stockholders  where  the  allegation  is  in 
effect  that  they  are  in  reality  majority  stockholders 
but  that  they  cannot  obtain  recognition  of  their 
rights  as  such.*"  However,  an  interlocutory  receiver- 
ship of  a  corporation  should  not  be  granted,  except  in 
extreme  emergencies,  unless  after  public  notice,  so 
that  creditors  and  stockholders  generally  may  inter- 
vene and  be  heard  on  the  application  if  they  desire.*^ 
There  is  no  ground  for  complaint  where,  in  the  exer- 
cise of  its  equitable  discretion,  the  court  awards  to 
plaintiff  stockholders  relief  which  is  equivalent  to 
that  which  they  would  have  obtained  by  a  receiver- 
ship.** The  court  may  provide  for  the  appointment 
of  a  receiver  on  the  failure  to  comply  with  orders 
granting  other  relief." '  Where  a  receiver  was 
appointed  on  the  false  allegation  of  a  person  that  he 
was  a  stockholder,  the  expenses  and  coinpensation  of 
the  receiver  must  be  satisfied  by  him.**  A  stock- 
holder at  whose  instance  a  receiver  was  appointed, 
oainnot  complain  of  the  receiver's  manner  of  con- 
ducting the  corporate  business,  when  the  creditors  do 

A. 


aa     Bates  T.  worries,  198  Mo. 
S09,  1»9  SW  758. 

31.  Hutchinson  v.  American  Pal- 
ace-Car Co.,  104  Fed.  182. 

aa.  Kremer  t.  Public  Drug  Co.,  (S. 
».)   170  NW  671. 

[a]  Fox  laataaee,  where  the  di- 
rectors and  majority  stockholders  of 
a  drug  company  transferred  assets  to 
a  new  company  organized  by  them, 
the  transaction  being  a  frcuid  on  a 
minority  stockholder  In  the  in-st  com- 
pany, in  lieu  of  tendering  him  equit- 
able relief  by  the  appointment  of  a 
receiver,  the  court  properly  decreed 
that  the  new  company  might  retain 
possession  of  th6  assets  on  payment 
of  the  value  of  the  minority  stock- 
holder's stock.  Kremer  v.  Public 
Drug  Co.,  (S.  D.)  170  NW  671. 

33.  Forrest  v.  Nebraska  Hardware 
Co.,  91  Nebr.  735,  137  NW  839:  Hamp- 
ton V.  Buclianan,  61  Wash.  156,  98  P 
«74. 

84.  Hall  V.  Wilson,  66  Wash.  187, 
118  P  16. 

3B.  Jordan  v.  Blectrlcal  Supply 
Co.,    (Iowa)    106  NW  160. 

36.  JolnOMT  of  oawMB  of  aetlon  see 
Actlons_JS  240,  270.  • 

87.  WiUis  V.  Lauridson,  161  Cal. 
106,  118  P  630  rfoll  Taylor  v.  t«urld- 
son,  161  Cal.  71?,  118  P  635];  Proctor 
V.  Piedmont  Portland  Cement,  etc., 
Co.,  184  Ga.  391,  67  SB  942;  Rogers 
V.  New  York,  etc.,  L.  Co.,  49  Hun 
606  mem,  1  NYS  908  mem;  Oelber- 
mann  v.  New  York,  etc.,  R.  Co..  14 
Uiso.  131.  36  NYS  1096. 

[a]  Puadlngs  held  anfllbleat.— 
General  Inv.  Co.,  v.  Lake  Shore,  etc., 
R.  Co.,  260  Fed.  160,  162  CCA  296; 
Ranger  v.  Champion  Cotton-Press 
Co.,  62  Fed.  611:  Bates  v.  Werrles, 
198  Mo.  A.  209,  199  SW  758;  Edwards 
V.  National  Window  Glass  Jobbers' 
Assoc,  (N.  J.)  68  A  800;  Hampton  v. 
Buchanan,  61  Wash.  165,  98  P  374. 

[b]  FleadlBffs  ItsM  luvflolMit. — 
Allen  V.  Francisco  Sugar  Co.,  193  Fed. 
826,  114  CCA  453;  Binney  v.  Cumber- 
land Ely  Copper  Co.,  183  Fed.  65Q; 
Willis  V.  Laurldson,  161  Cal.  106,  118 
P  630  [foil  Taylor  v.  Laurldson,  161 
Cal.  718,  118  P  536];  Tapscott  v. 
Mexican  Colorado  River  Land  Co.. 
163  Cal.  664,  96  P  271;  Proctor  v.  Pied-' 
mont  PorHand  Cement,  etc.,  Co.,  134 
Ga.  391.  67  SB  942;  Dudley  v.  Ken- 
tucky Hlph-School,  9  Bush  (Ky.)  576; 
Insurance  Press  v.  Montauk  Fire  De- 
tecting Wire  Co..  83  App.  Dlv.  259, 
82  NTS  104  [aff  178  N.  Y.  623  mem, 
70  NE  1100  mem];  Flynn  v.  Brooklyn 
City  R.  Co..  9  Apn.  Dlv.  269.  41  NTS 
666  [alt  158  N.  Y.  493.  53  NK  520]; 
Rogers  V.  New  York,  etc.,  L.  Co.,  49 
Hun  606  mem,  1  NYS  908  mem. 

33.  U.  S. — Leo  V.  Union  Pac.  R. 
Co.,  19  Fed.   283. 

Ala. — Louisville,  etc.,  R.  Co.  v.  Neal, 
128  Ala.  149,  29  S  866. 


Mich. — Aldrich  v.  Crawford  Chair 
Co.,  162  Mich.   869,  116  NW  461. 

N.  J. — Trimble  v.  American  Sugar 
Refining  Co.,  61  N.  J.  Bq.  340,  48  A 
912. 

N.  T. — Insurance  Press  v.  Montauk 


Fire  Detecting  Wire  Co.,  83  App.  Dlv 
269,   82  NTS  104   [aff  178  N.  T    "■ 


mem,  70   NB  1100  mem]. 

Bng. — Mills  T.  Northern  R.  Co.,  Li. 
R.  6  Ch.  621. 

[a]  Thus  a  stockholder  seeking  to 
restrain  the  corporation  from  doing 
an  ultra  vires  act  must  show  by  dis- 
tinct and  definite  averments  that  the 
act  is  ultra  vires.  Mills  v.  Northern 
R.  Co.,  L.  R.  6  Ch.  621. 

[b]  Vcoessity  of  •zblUta. — An  In- 

i unction  will  not  be  granted  on  a  bill 
ly  a  stockholder  to  restrain  the  cor 


Deration  from  misapplying  its  funds 
by  prosecuting  suits  alleged  to  be 
futile,  where  no  exhibits  are  filed  with 


the  bill  of  pleadings  and  proceedings 
therein,  from  whicn  the  alleged  char- 
acter of  the  suits  may  be  learned. 
Shoemaker  v.  National  Mechanics' 
Bank,  31  Md.  396,  100  AmD  73. 

39.  Van  Horst  v.  American  Hop, 
etc.,  Co.,  177  Fed.  976; -Louisville,  etc., 
R.  Co.  V.  Neal,  128  Ala.  149,  29  S 
865;  Hennessey  v.  Allegheny  Min.  Co., 
159  Cal.  398,  113  P  1071;  Glenn  v.  Cali- 
fornia Trona  Co.,  (Cal.  A)  177  P  178. 

[a]  Invalidity  of  assMsmeat. — (1) 
In  an  action  to  annul  an  assessment 
and  to  vacate  the  sale  of  delinquent 
stock,  plaintiff  must  allege  facts 
showing  the  Invalidity  of  the  assess- 
ment. Hennessey  v.  Allegheny  Min. 
Co.,  169  Cal.  398.  118  P  1071;  Glenn 
y.  (California  Trona  Co.,  ((3al.  A.) 
177  P  178.  (2)  An  allegation  that 
the  purpose  of  the  assessment  was 
to  freeze  out  plaintiff  is  insufficient 
to  negative  the  presumption  that  the 
assessment  was  levied  for  a  proper 
nurpose.  Van  Horst  v.  American 
Hop,  etc.,  C!o.,  177  Fed.  976;  Glenn  v. 
California  Trona  Co.,  (Cal.  A.)  177 
P  178. 

40.  Louisville,  etc.,  R.  Co.  v.  Neal, 
128  Ala.  149.  29  S  86B;  Trimble  v. 
American  Sugar-Reflnlng  Co.,  61  N. 
J.  Bq.  340,  48  A  912. 

41.  Hackett  v.  Northern  Pac.  R. 
Co..  140  Fed.  717. 

49.  Robinson  v.  West  Virginia 
Loan  Co.,  90  Fed.  770;  Tomllnson  v. 
Bricklayers'  Union  No.  1,  87  Ind. 
368. 

[a]  AUegatlona  b«UI  mfltolaBt.— 
(1)  A  declaration  by  a  receiver  of  a 
company  alleging  that  such  company 
Is  a  stockholder  of  defendant  com- 
nany,  being  the  holder  of  shares  of 
stock  in  defendant  company,  issued 
In  the  name  of  S,  "treasurer,"  suffi- 
ciently alleges  that  the  insolvent  com- 
pany was  a  stockholder  In  defendant 
company.  Edwurds  v.  National  Win- 
dow   Glass    Jobbers'    Assoc,    (N.    J.) 


not  complain  and  no  injozy  'will  result  by  the 

receiver's  conduct.*' 

[i  1343]  j.  Pleading.**  In  an  action  by  a 
stockholder  against  the  corporation,  the  bill,  petition, 
or  complaint  must  state  a  cause  of  action*^  by  means 
of  definite  and  certain  allegations**  of  facts,*' 
rather  than  by  conclusions*"  of  law.*^  Plaintiff 
must  allege  that  he  is  a  member  or  stockholder,*^ 
and  that  he  has  performed  conditions  precedent,** 
and  in  some  cases  he  must  negrative  acquiescence  on 
his  part.**  Where  a  demand  for  redress  within  the 
corporation  is  necessary,**  it  must  be  alleged  that  it 
was  made  or  a  sufficient  excuse  given  for  not  making 
it.**  A  complaint  in  equity  which  does  not  offer  to 
do  equity  is  demurrable.*'  However,  as  against  a 
general  demurrer  every  reasonable  intendment  lia 
indulged  in  favor  of  the  pleading  attacked.**  A  com- 
plaint is  not^emurrable  because  it  alleges  that  the 
corporation  is  insolvent.*'  Neither  is  it  demurrable 
for  failure  to  make  a  full  and  specific  statement  of 
facts  which  are  alleged  to  be  within  the  knowl- 
edge of  defendants,  and  not  known  to  plaintiff.*" 

68  A  800.  (2)  A  complaint  by  a  cor- 
porate  stockholder  which  states  that 
she  owns  a  share  of  stock  is  not  bad 
because  it  fails  to  state  the  manner 
in  which  she  received  or  acquired  it. 
Gowdy  Gas  Well,  etc..  Water  Co.  v. 
Pattison,  29  Ind.  A.  261,  64  NE  485. 
(3)  The  relation  is  sufllclently  shown 
by  an  allegation  that  at  a  certain  time 
plaintUt  became  the  holder  of  a  cer- 
tain per  cent  of  the  stock.  Steitz  v. 
Old  Dominion  Copi>er  Min.,  eta,  Co., 
(N.  J.  Ch.)  104  A  214. 

48.  Watklns  v.  Tuskaloosa,  etc., 
Mfg.  (3o^  8S  Ala.  618;  Glenn  v.  Cali- 
fornia Trona  Co.,  (Cal.  A.)  177  P 
178;  Edwards  v.  National  WWdow 
Glass  Jobbers'  Assoc,  (N.  J.)  68  A  800. 

4^  Trimble  v.  American  Sugar 
Refining  Co.,  61  N.  J.  Bq.  340,  48  A 

[a]  ninstratloa^— A  bill  by  a 
stockholder  owning  a  small  portion 
of  the  stock  of  a  corporation,  com- 
plaining of  the  policy  thereof,  should 
allege  that  neither  himself  nor  his 
predecessor  in  interest  ever  ac- 
quiesced in  such  policy,  since  he 
would  be  bound  by  vuch  acquiescence. 
Trimble  v.  American  Sugar  Refining 
Co.,  61  N.  J.  Bq.  340,  48  A  912. 

45.  See  supra  S  13S9. 

46.  Louisville,  etc.,  R.  Co.  ▼.  Neal. 
128  Ala.  149.  29  S  866;  Ulmer  v.  Maine 
Real-Est.  Co.,  93  Me.  324,  45  A  40: 
FItchett  V.  Murphy,  46  App.  Dlv.  181, 
61  NTS  182  [rev  26  Misc.  544,  5« 
NTS   322]. 

47.  Glenn  v.  California  Trona  Co., 
((3al.   aJ.  177  P  178. 

[a]     Thiu  in  a  complaint  In  an  ac- 
tion to  recover  stock  sold  for  delin- 
?uent  assessments  plaintiff  must  of- 
er  to  do  equity  by  paying  the  assess- 
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uent  assessments  plaintiff  must  of- 
"V  by  paying  ;' 
ment.  Glenn  v.  Califomia  Trona  Co., 
(Cal.  A.)  177  P  178.  See  also  supra 
{   988. 

48.  Southwestern  Portland  Ce- 
ment Co.  V.  Latta,  (Tex.  Civ.  A) 
J 93  SW  1116. 

[a]  "ntersfot*  (1)  it  win  be  pre- 
sumed that  plaintifCs  were  stock- 
holders at  the  time  some  of  the  acts 
complained  of  were  committed." 
Southwestern  Portland  Cement  Co.  v. 
LatU,  (Tex.  Civ.  A.)  198  SW  1116, 
1128.  (2)  In  an  action  by  a  stock- 
holder and  director  against  the  cor- 
poration to  have  an  illegal  sale  of 
tils  stock  set  aside  and  the  stock  re- 
Issued  to  him,  and  to  be  restored  to 
his  rlsrhts  as  a  stockholder,  it  Is  not 
necessary  for  him  to  allege  the  value 
of  the  stock,  or  that  he  has  been  In- 
lured,  since  It  will  be  assumed  th4t 
the  stock  has  some  value,  especially 
as  it  entitled  the  holder  to  the  office 
of  director.  Rntsch  v.  M.  K.,  etc, 
Co.,  7  Cal.  A.   667.  96  P  662. 

4».  Dorser  Mnch.  Oo.  ▼.  Mc<3affrey, 
189  Ind.  646.  38  NE  208,  47  AmSR  290. 

BO.     Harrison  County  v.  Berry,  etc. 


For  later  oases, developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,, page  and  note  number. 
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An  obJMtion  tlitit  tbe  oomplaint  does  not  show  plain- 
tiff's legal  capacity  to  bring  the  action  is  waived  by 
a  f  ailnre  to  demnr  on  this  gfround."^  Where  the  bill  is 
an  appeal  to  the  general  equity  jurisdiotion  of  the 
court,  it  is  not  necessary  that  it  allege  facts  oonsti- 
tuting  statutory  grounds  for  dissolution  of  the  cor- 
poration."" 

The  federal  equity  ni}e  which  requires  a  bill 
brought  by  a  stockholder  against  the  corporation 
and  other  parties  to  contain  certain  allegations** 
relaties  only  to  suits  founded  on  rights  wMch  may 
properly  be  asserted  by  the  corporation.** 

/ai  answer  alleging  that  a  condition  precedent  has 
not  been  fulfilled  is  good  as  against  demurrer.**  In 
a  suit  on  a  contract  between  individuals,  to  which 
the  corporation  should  not  have  been  made  a  party, 
the  conrt  is  not  warranted  in  tireating  an  answer 
to  a  eross  complaint  as  a  suit  by  a  minority  stock* 
holder  against  the  eoiporation  to  wind  np  its  affairs.;* 


Tnmp.  Co.,  12  SW  2B8,  11  Ky.  Ii. 
396.  And  see  HumfOrd  T.  Bcuador 
Dev.  Co.,  Ill  Fed.  639  (holding  that 
a  bill  filed  by  minority  stockholders 
to  set  aside  a  contract  made  by  the 
corporation,  as  havlns  been  obtained 
by  the  majority  stockholders  In  their 
own  interest  and  In  fraud  of  the 
lights  of  complainants,  need  not  set 
out  such  contract  In  hsec  verba,  espe- 
cially where  It  is  alleged  to  be  in 
the  possession  of  defendant  corpora- 
tion). 

51.  Wood  V.  Union  Oo>j>el  Church 
BldK.  Assoc.  63  Wi&  9,  i2  NW  766 
[foil  Wood  V.  Hoskln,  63  Wis.  15, 
22   NW  759]. 

52.  South  Norfolk  L«Dd  Co.  v.  Te- 
bault.    (Va.)  98  SB  679. 

63.  E^qulty  Biules,  mle  27  (198 
Pod.  xxv,  116  CCA  XXV),  formerly 
rule   94. 

"Every  bill  broagrht  by  OQe  or  more 
stockholders  in  a  corporation  against 
the  corporation  and  other  parties, 
founded  on  rights  which  may  properly 
be  asserted  by  the  corporation,  must 
be  verified  by  oath,  and  must  contain 
an  allegation  that  the  plaintiff  was  a 
shareholder  at  the  time  of  the  trans- 
action of  which  he  complains,  or 
that  his  share  had  devolved  on  him 
since  by  operation  of  law,  and  that 
the  suit  is  not  a  collusive  one  to  con- 
fer on  a  court  of  the  United  States 
Jurisdiction  of  a  case  of  which  It 
would  not  otherwise  have  cognizance. 
It  must  also  set  forth  with  particu- 
larity the  elTorts  of  the  plaintiff  to 
secure  such  action  as  he  desires  on 
the  part  of  the  managing  directors 
or  trustees,  and,  if  necessary,  of  the 
stockholders,  and  the  causes  of  his 
failure  to  obtain  such  action,  or  the 
reasons  for  not  making  such  effort." 
Equity  Rules,  rule  27. 

ra]  Bins  held  to  eouvir  wtih  rale. 
— Hyams  v.  Calumet,  etc.  Mln.  C!o., 
221  Fed.  629,  137  CCA  289:  Conti- 
nental Securities  Co.  v.  Interborough 
Rapid  Transit  Co..  166  Fed.  946. 

64b  Oeneral  Inv.  (^>.  v.  Iiake  Shore. 
etc,  R.  Co.,  260  Fed.  160,  162  CCA 
296;  Westerlnnd  v.  Black  Bear  Mln. 
Co.,  203  Fed.  599,  121  CCA  627;  Ranger 
V.  Champion  Cotton-Press  Co.,  52  fed. 
611;  Leo  v.  Union  Pao.  R.Co.,  17 
Fed.  272.  See  BInney  v.  Cumberland 
Ely  Chopper  Co..  183  Fed.  660,  662 
(where  the  court  said:  "The  nlnety- 
lonrth  rule  only  applies  when  the 
party  seeking  relief  undertakes  to 
\       proceed   in   the  interest   of  the   cor- 

Esratlon;  and  it  does  not  apply  when 
e  undertakes  to  proceed  against  its 
formal  action.  That  is  settled  law"). 
[a1  Vhe  Tiile  does  not  apply  and 
compliance  therewith  Is  unnecessary: 
(1)  Where  the  bill  is  founded  on 
rights  which  the  stockholders  alone 
can  enforce.  Westerlund  v.  Black 
Bear  Mln.  Co..  203  Fed.  699.  121  CCA 
627.  (2)  Where  the  stockholder  seeks 
directly  and  in  his  own  right  to  en- 
join the  corporation  from  dolncc  an 
lllemi  act.  Oeneral  Inv.  Co.  v.  Lake 
Shore,  etc,  R.  Co..  260  Fed.  1(0,  162 
pCA  296.     (8)    Neither  does  the  rule 


apply  to  a  suit  in  equity  by  assignees 
of  certain  shares  of  stock  agreed  to 
be  transferred  to  compalnants'  as- 
signor on  the  organization  of  a  min- 
ing company,  as  complainants'  cause 
of  action  existed  independently  of, 
and  antedated,  their  rights  as  stock- 
holders. Rogers  V.  Penobscot  Mln. 
Co.,  154  Fed.   606.  83  CCA  380. 

55.  Tell  City  Furniture  CJo.  v. 
Nees,  63  Ind.  246. 

66.  Warner  v.  Bonds,  111  Ark.  238, 
163  S^7  788 

57.  Olenn  v.  C!alifomia  Trona  Cio., 
(Cal.  A.)  177  P  178;  Scofleld  v. 
Marinette  Sawmill  Co..  163  111.  A.  469; 
Lewisohn  v.  Anaconda  Copper  Min. 
Cto.,  26  Misc  613,  66  NTS  807. 

58.  Washer  v.  AllensvlUe,  etc, 
Turnp.  Co.,  81  Ind.  78. 

[aj  Corporate  boi^kz.  The  books 
of  a  corporation  are  competent  evi- 
dence for  and  against  its  members 
in  an  action  between  the  corporation 
and  its  members.  Washer  v.  Allens- 
vlUe, etc.,  Turnp.  Co.,  81  Ind.  7$. 

69.  Finchback  v.  Bessemer  Min., 
etc,  Co.,  137  N.  C.  171,  49  SB  106; 
Jones  v.  Western  Mfg.  Co.,  27  Wash. 
136,   67  P  686. 

60.    See  Infra  this  note. 

[a]  Bvidenoe  held,  snfllnient. — (1) 
To  entitle  plaintiff  to  an  injunction. 
Hyams  v.  Calumet,  etc.,  Mln.  Co.,  221 
Fed.  629,  137  CCA  239.  (2)  To  show 
that  plaintiff  was  wronged  by  per- 
sons for  whose  acts  the  company  was 
responsible.  Beltz  v.  Great  Western 
Lead  Mfg.  Co.,  251  Fed.  696.  (3)  To 
support  findings  that  complainant 
was  entitled  to  a  half  Interest  In  the 
stock,  assets,  and  profits  of  defendant 
corporations.  Murray  v.  Keeley  Inst., 
190  Mich.  295,  167  NW  87.  (4)  To 
sustain  Jury  findings  that  the  certifi- 
cate in  question  was  surrendered  or 
disposed  of  by  plaintiffs'  ancestors 
and  canceled  by  defendant  compiuiy. 
League  v.  Galveston  City  Co.,  (Tex. 
Civ.  A.)  192  SW  350. 

'  tM  Bvidence  held  Innfflelenti  (1) 
To  warrant  an  injunction.  Smyth- 
Wales  V.  John  M.  Smyth  Co.,  190  111. 
A.  66.  (2)  To  show  fraud.  Wall  v. 
Anaconda  Copper  Mln.  Co.,  216  Fed. 
242  raff  244  U.  S.  407,  87  SCt  109,  61 
L.  ed.  1229];  Ctowell  v.  McMlUin,  177 
Fed.  28.  100  CCA  443;  Gill  v.  Jamaica 
Bay  Mfg.  Co..  171  App.  Div.  165,  167 
NTS  62.  (8)  To  show  repudiation  by 
defendant  corporation  of  plaintiffs' 
ancestor's  rights  as  a  stockholder. 
Teaman  v.  Galveston  City  Co.,  (Tex. 
Civ.  A.)  173  SW  489  fcert  167  SW 
TIO].  (4)  To  sustain  a  finding  by  the 
court  that  the  money  advanced  was 
a  loan  to  the  cornoratlon.  Smith  v. 
McLain  Orchard  Co.,  76  Wash.  27,  1S4 
P  469.  (5)  To  show  estoppel  In  pais 
of  corporation  to  deny  validity  of 
trustees'  certificates  as  shares  of 
stock  In  It.  Teaman  v.  Galveston 
City  <3o..    suora. 

tcl  Weiglit  of  partlenlar  laattera. 
— (1)  The  payment  of  large  bonuses 
to  the  officers  of  a  corporation,  which 
Is  paying  only  moderate  dividends,  is 
prima  facie  a  misappropriation  of  Ita 


[i  1344]  k.  Evldenoe.  The  party  attacking  an 
act  or  transaction  has  the  burden  of  showing  its 
invalidity.*'  Oeneral  rules  as  to  the  competency,** 
relevance,**  and  weight  and  sufficiency,""  of  evi- 
dence are  applicable."^ 

[i  1345]  1.  Trial,  Judgment,  and  Decree.  Where 
the  trial  is  before  a  jury  the  court  must  not  assume 
in  its  instructions  the  existence  of  a  fact  which  is 
in  issue,**  but  must  submit  to  the  jury  questions  on 
which  the  evidence  is  conflicting.**  An  instruction 
which  in  view  of  the  evidence  is  pertinent  and  proper.^ 
and  is  not  misleading  will  not  be  held  erroneous,  even 
though  it  may  not  have  been  of  much  assistance  to 
the  jury.'*  Within  the  limits  of  its  powers  and  the 
pleading  and  evidence  of  the  case,  considerable  lati- 
tude is  permissible  to  a  court  of  equity  in  arriving  at 
and  fixing  the  terms  of  its  decree."  Where  the  bill 
is  filed  by  one  individual  against  the  corporation, 
the  court  cannot  decide  anything  but  plaintiff's  case 

funds,  and  illegal  corporate  action. 
Shera  v.  Carbon  Steel  Co.,  245  Fed. 
£89.  (2)  Plaintiff  does  not  show  that 
he  is  a  stockholder  by  proving  that 
the  execution  sal^  at  which  another 
person  bought  the  shares  in  ques- 
tion was  illegal;  his  right  to  relief 
must  be  based  on  his  own  ownership. 
New  Jersey  Trust,  etc.,  Co.  v.  Bodine, 
(N.  J.)  60  A  387.  (3)  In  an  action  by 
a  stockholder  to  enjoin  a  corporation 
from  purchasing  stock  of  another 
corporation,  evidence  that  the.  at- 
torney of  defendant  company  had  re- 
ported to  the  other  corporation  a  sug- 
gestion of  an  officer  of  a  bank  with 
which  the  other  corporation  was  do- 
ing business  as  to  increasing  the 
stock  and  using  it  to  pay  a  debt  to 
defendant  is  Insufficient  to  show  that 
ty-t  purchase  would  be  made,^ince  It 
may  be  assumed  that  defendant  cor- 
poration would  be  guided  by  the  ad- 
vice of  its  attorneys  before  making 
the  purchase,  and  they  advised  that 
such  a  suggestion  was  not  legally 
possible  of  performance.  Smyth- 
Wales  V.  John  M.  Smyth  Co.,  190  111. 
A.  66.  (4)  Where  land  was  purchased 
from  stockholders,  and  paid  for  by 
a  corporation,  and  was  worth  the 
amount  paid,  the  fact  that  one  of  the 
stockholders  voted  for  the  resolu- 
tion authorizing  the  purchase  on  the 
assurance  that  certain  directors 
would  look  after  the  payment  of  the 
purchase  money  Is  not  evidence  of 
fraud  as  against  the  corporation. 
Jenkins  v.  Bradley,  104  Wis.  640,  80 
NW  1026. 

61.  See  Evidence  (16  Cyc  821], 

62.  Crown  Coal,  etc.,  Co.  v.  Taylor, 
184  111.  260,  66  NE  328  [aff  81  III  A. 
66]. 

63.  Van  Noy  v.  Central  Union  F. 
Ins.  Co..  168  Mo.  A.  287,  163  SW  1090. 

64.  Hawkins  v.  Mollis  Pirle  &  Co., 
127  Minn.  393,  149  NW  663,  AnnCas 
19iec  640. 

66.  Scully  V.  Automobile  Finance 
Co.,  (Del.)  101  A  908.  And  see  infra 
this  note. 

(a]  Xatten  persilssibla.  —  (1) 
While  a  corporation  which  has  issued 
two  certificates  for  the  same  stock 
may  not  assert  the  validity  of  one 
and  the  Invalidity  of  the  other,  so 
that  the  rights  of  the  holders  can- 
not be  settled  In  an  action  by  the 
corporation,  yet  there  is  no  objection 
to  defining  the  relation  "of  the  holders 
to  the  corporation  in  an  action  by  one 
of  the  holders  to  which  the  corpora- 
tion and  all  claimants  of  the  stock 
are  made  parties.  New  Tork  Tel.,  etc.. 
Co.  V.  Great  Eastern  Tel.  Co.,  74  N. 
J.  Eq.  221.  69  A  628  faff  75  N.  J.  Ea. 
297,  298,  72  A  1119,  78  A  1136].  (2) 
Where  all  of  the  stockholders  of  a 
corporation  and  the  corporation  are 
before  a  court  of  general  Jurisdiction 
in  an  equitable  action  involving  the 
rights  of  the  stockholders  in  the 
corporation,  the  law  looks  to  sub- 
stance rather  than  to  form,  and,  if 
the  rights  of  third  persons  will  not 
be  prejudiced  thereby,  and  the  plead- 
ings and  evidence  JuisUfy,;-'"  — '- 
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unless  the  bill  could  have  been  filed  on  behalf  of  him- 
self and  other  individuals,'*  but  the  principle  of  the 
decision  may  be  applied  in  suits  by  other  individuals 
against  the  corporation."  A  person  who  ceases  to 
be  a  stockholder  but  who  has  a  personal  claim  against 
another  stockholder  cannot  complain  because  a  judg- 
ment for  such  claim  is  made  a  second,  instead  of  a 
first,  lien  against  the  corporate  assets.*^ 

Injunction  pendente  lite.  In  a  proper  case  there- 
for, the  court  may  grant  a  preliminary  injunction,** 
but  it  will  not  do  so  where  there  is  no  apparent 
ground  or  necessity  therefor,'"  as  where  it  does  not 
plainly  and  sufficiently  appear  by  the  statements  in 
the  bill  and  affidavits  that  any  invasion  of  plaintiff's 
rights  is  imminent.'*"^* 

[$  1346]  m.  Costs  and  Attorney's  Fees.  Some 
courts  hold  that,  where  the  result  of  a  suit  by  a 
stockholder  against  the  corporation  inures  to  the 
benefit  of  the  stockholders  generally,  plaintiff  may 
be  allowed  an  attorney's  fee  to  be  taxed  as  costs 
against  the  corporation  ;''*  but  other  courts  hold  the 
eontrary.'°  An  attorney's  fee  cannot  be  awarded  to 
the  losing  party."  Where  a  suit  by  minority  stock- 
holders against  the  corporation  and  a  person  who  is 
the  majority  stockholder  and  president  thereof  was 
made  necessary  by  the  misconduct  of  the  latter,  costs 
accruing  to  the  day  of  decree  should  be  awarded 
against  him;''  but  all  subsequent  costs,  including 
the  costs  of  appeal,  should  be  taxed  against  the  com- 
pany and  paid  out  of  its  assets." 


[$  1347]  21.  Actions  betwMn  Sto<Uoldex»-«. 
In  OenflrmL  One  stockholder  is  not  entitled  to  sue 
another  for  his  own  benefit  on  a  right  of  action  which 
is  in  the  corporation.'*  Neither  can  he  sae  on  behalf 
of  the  corporation  unless  the  corporation  has  first 
refused  to  sue;*"  but  a  demand  on  the  corporation  to 
sue.  is  not  a  condition  precedent  where  plaintiff  seeks 
to  vindicate  a  personal,  as  distinguished  from  a 
corporate,  right,^^  or  where  the  right  of  action  is  one 
which  the  corporati<m  could  not  enforce  in  its  entire- 
ty.*' He  cannot  sue  at  all  where  he  has  no  cause  of 
action  either  in  his  own  right^'  or  on  behalf  of  the 
corporation.**  An  action  by  one  owning  only  a  very 
small  amount  of  stock  to  enjoin  the  action  of  those 
owning  praictically  all  the  stock  can  be  maintained 
only  on  a  very  satisfactory  showing.**  Minority 
stockholders  cannot  maintain  an  action  to  restrain 
corporate  action  beyond  the  lawful  powers  of  the 
corporation,  where  the  action  complained  of  is  merely 
the  action  of  stockholders  as  distinguished  from  the 
formal  action  of  the  corporation  in  a  matter  in  which 
such  action  under  the  statutes  of  the  state  must  be 
regularly  had.**  That  defendant  in  a  suit  involving 
the  ownership  of  corporate  stock  instigated  the  liti- 
gation as  against  his  codefendants,  desiring  thereby 
to  accomplish  some  purposes  of  his  own,  is  not  a  valid 
reason  why  plaintiffs  should  lose  any  substantial 
rights  to  which  they  may  be  entitled  under  the  alle- 
gations of  their  bill.*' 

On  contract.    One  stockholder  may  sue  another 


the  rules  of  equitable  estoppel  to 
prevent  one  stockholder  from  doing 
an  injustice  to  another.  Bennett  y. 
Baum,-90  Nebr.  820,  ISS  NW  439. 

[b]  Mkttera  not  parmlsBible^— 
(1)  Since  the  fixing  of  salaries  of 
the  directors  and  ofllcers  of  a  corpor- 
ation is  a  matter  within  the  powers 
of  the  directors  themselves,  subject 
to  review  by  a  court  of  equity,  the 
court  has  no  power,  in  an  action  by 
a  minority  stockholder  to  restrain 
the  payment  of  exorbitant  salaries, 
to  flx  a  irross  sum  to  be  divided  as 
salaries  among  the  directors  and 
officers.  Fltchett  v.  Murphy,  46  App. 
Div.  181,  61  IT7S  182  [rev  26  Misc. 
644,  66  NYS  322].  (2)  An  order  en- 
Joining  a  corporation,  its  officers, 
agents,  and  representatives,  from  re- 
ceiving or  accel>ting  votes  or  record- 
ing any  act,  or  doing  anything  to 
reduce  the  number  of  its  directors, 
cannot  be  sustained,  for  it  runs  only 
against  the  corporation,  v^hlch  is 
neither  threatening  to  decrease  the 
number  of  directors  nor  has  such 
power,  and  the  acts  of  the  officers 
enjoined  are  merely  incidental  to  .the 
right  of  the  stockholders  to  meet 
and  vote  on  the  question.  "If  the 
stockholders  have  a  right  to  meet 
and  vote,  the  officers  of  the  corpora- 
tion cannot  be  enjoined  in  an  action 
against  the  corporation  from  per- 
forming the  duties  enjoined  not  on 
the  corporation,  but  on  them  of 
carrying  into  efFect,  In  the  manner 
provided  by  law,  the  will  of  the 
stockholders."  Bond  v.  Atlantic  Terra 
Cotta  Co.,  137  App.  Div.  671,  682,  122 
NTS  425  Crev  66  Misc.  646,  123  NTS 
1085].  (3)  Where  a  stockholder  oom- 
nlalns  of  the  sale  of  all  of  its  assets 
by  his  corporation  to  another  cor- 
poration, a  moneyed  compensation 
for  the  value  of  his  Ertock  cannot, 
against  his  objection,  be  decreed  as 
his  relief.  To  do  so  would  be  noth- 
ing more  nor  less  than  compelling 
the  stockholder  to  sell  his  stock, 
which  a  court  of  equity  has  not  the 
power  to  do.  Morris  v.  Elyton  Land 
Co..  126  Ala.  268,  28  S  513.  Compare 
Blnney  v.  Cumberland  Bly  Copper 
Co.,  183  Fed.  650  (dictum  to  the  con- 
trary).   

ee.    Weale  v.  West-Middlesex  Wa- 
terworks Co.,  1  Jac.  &  W.  858,  37  Re- 


print 412. 

87.  Weale  v.  West-Middlesex  Wa- 
terworks Co.,  1  Jac.  &  W.  868,  87  Re- 
print 412.       , 

68.  Hall  V.  Wilson,  66  Wash.  137. 
118  P  K. 

68.  Granite  Brtek  Co.  v.  Titus,  203 
Fed.  659,  122  CCA  66;  Robinson  v. 
Holbrook,  148  Fed.  107;  Raleigh  v. 
Fitspatrlck,  43  N.  J.  Eq.  501,  11  A  1; 
Tonng  V.  Rondout,  etc..  Gas  Light 
Co.,  16  NTS  443,  3i  NTS  443  Capp 
dlsm  129  N.  T.  67,  29  NK  83];  Lawson 
V.  Financial  News,  Ltd.,  34  T.  L.  R. 
62. 

[al  Thns  where  It  appears  that  a 
resolution  allowing  claims  of  direc- 
tors for  arrears  of  fees  and  salaries, 
and  providing  for  the  issuance  of 
debenture  stock  to  such  directors  in 
respect  to  their  claims,  was  passed 
by  the  votes  of  Interested  directors, 
the  court  may  grant  an  interim  in- 
junction restraining  the  company 
from  issuing  stock  in  respect  to 
such  claims,  with  leave  to  move  to 
dissolve  it  in  the  event  that  the 
proposed  scheme  Is  confirmed  at  a 
meeting  of  the  company.  Lawson  v. 
Financial  News,  Ltd.,  34  T.  L.  R.  52. 

70.  Mackintosh  v.  Flint,  etc.,  R. 
Co.,  32  Fed.  350:  Meredith  v.  New 
Jersey  Zinc,  etc.,  Co.,  55  N.  J.  Eq.  211, 
37  A  639  [aff  66  N.  J.  Eq.  454,  41  .A 
1116];  Benedict  v.  Columbus  Constr. 
Co.,  49  N.  J.  Eq.  23,  23  A  485. 

71-73.  Mackintosh  v.  Flint,  etc,  R. 
Co.,  32  Fed.   850. 

74.  Shannon  v.  Shepard  Mfg.  Co., 
230  Mass.  224,  119  NE  768;  Forrest  v. 
Nebraska  Hardware  Co.,  91  Nebr.  785, 
137  NW  839;  Baker  v.  Seattle-Tacoma 
Power  Co.,  «1  Wash.  578,  112  P  647, 
AnnCasl912C  859. 

(al  ▼olnntarj'  p«7in«it. — The  rule 
applies  where  the  action  results  In  a 
voluntary,  rather  than  an  Involun- 
tary, payment  of  money  to  the  cor- 
Doratlon.  Baker  v.  Seattle-Tacoma 
Power  Co.,  61  Wash.  678,  112  P  647, 
AnnCasl912C  869. 

76.  Alexander  v.  Atlanta,  etc.,  R. 
Co.,  lis  Ga.  198,  88  SB  772,  54  LRA 
305;  Roberson  v.  Draney,  (Utah)  178 
P  36. 

[a]  Searcas  for  nto. —  (1)  One 
reason  for  the  rule  is  that  as  the 
corporation  has  sufTered  rather  than 
Inflicted  wrong,  it  should  not  be  pen- 


alized for  attorneys'  fees.  Roberson 
V.  Draney,  (tjtah)  178  P  35  (a  case 
where  the  judgment  required  certain 
persons  to  return  nine  hundred  shares 
of  stock  to  the  company).  (2)  Other 
reasons  stated  in  a  suit  to  prevent  an 
ultra  vires  act  are,  that  plalntifC  sued 
voluntarily  to  prevent  a  violation  of 
his  own  rights  inherent  in  the  own- 
ership of  stock,  and  that  be  neither 
brought  a  fund  Into  court  for  distri- 
bution nor  recovered  property  for  the 
corporation.  Alexander  v.  Atlanta, 
etc.,  R.  Co.,  113  Ga.  198,  S8  SE  772. 
54  LRA  305. 

76.  McArthur  'v.  McArtbar  Oo., 
(Cal.  A.)  179  P  700. 

77.  South  Norfolk  Land  Co.  v.  T«- 
bault,  (Va.)  98  SB  679. 

78.  South  Norfolk  Land  Co.  ▼.  Te- 
bault,  <Va.)  98  SB  679. 

78.  Perry  v.  Hayes,  215  Mass.  298, 
102  NE  318;  Ketcham  v.  Ketcham.  84 
N.  J.  Eq.  677,  94  A  818  [aff  88  N.  J. 
Eq.  601,  103  A  1063]. 

8a  Hutton  v.  Bancroft,  83  Fed. 
17;  Wheeling  v.  Baltimore.  29  F.  CasL 
No.  17,502,  1  Hughes  90;  Lee  v.  Stein- 
hart  Lumber  Co.,  66  Wash.  672,  119 
P  1117. 

81.  Krohn  v.  Williamson,  62  Fed. 
869  [afr  66  Fed.  666,  18  CCA  ««81: 
Jennett  v.  People's  Transp.  Co.,  172 
N.  C.  35,  89  SB  787. 

83.  Barcus  v.  Gates,  89  Fed.  7(2. 
32  CCA  337 

83.  Kelly  v.  Fahmey,  242  HI.  240. 
89  NE  984  faflt  146  111.  A-  SO]:  Bchles- 
inger  v.  Flsk,  60  Misc.  442,  lit  NTS 
678. 

84.  Dnsenberry  v.  Sagamore  Dev. 
Co.,  164  App.  Div.  673,  160  NTS  229: 
Schleslnger  v.  Flsk,  60  Mlac.  442,  lit 
NTS  678. 

[a]  A,  sal*  of  ttwurazy  stoek  to 
some  of  the  stockholders  in  exclu- 
sion of  others  Is  not  Itself  a  wrong 
to  the  corporation  which  justifies  one 
stockholder  In  suing  the  purchasing 
stockholders  on  behalf  of  the  corpo- 
ration. Dusenberry  v.  Sagamore  Diev. 
Co.,  164  App.  Div.  673,  150  NTS  229. 

85.  Pitchei-  v.  Lone  Pine-Surprise 
Cons.  Mln.  Co.,  89  Wash.  608,  81  P 
1047. 

86.  Smith  V.  People's  Gas  Light 
Co..  22  Oh.  Clr.  Ct.  N  S.  228. 

87.  Doremus  v.  National  Cotton 
Impr.  Co.,  89  App.  (D.  C.)  2«6. 


For  latsr  oases,  AmralopBienta  and  obaares  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  enforce  or  recover  damages  for  the  breach  of  an 
agreement  made  between  them,'^  unless  their  evident 
intention  tras  to  bind  the  corporation  and  not  to 
impose  mntnal  liability.** 

In  regard  to  corporate  property.  On  compliance 
with  conditions  precedent  a  stockholder  may  sue,  on 
behalf  of  the  corporation,  another  stockholder  who 
has  in  his  hands  or  has  converted  assets  of  the  cor- 
poration ;*o  but  he  cannot  sue  in  his  own  right  for  a 
proportionate  share  of  such  assets,"'  except  under 
special  circumstances,  as  where  there  are  no  officers 
of  the  corporation,*'  or  where  plaintiff  and  defen- 
dant are  the  sole  stockholders  and  the  corporation 
has  ceased  to  do  business.'^  Minority  stockholders 
may  bring  an  action  against  the  majority  members 
for  the  misappropriation  of  eorporate  funds, 
althou^  pltdntiffs  became  stockholders  after  such 
misappropriation." 

Assessments  or  liability  for  corporate  debts. 
Stockholders  who  have  paid  assessments  on  their 
stock  may  sue  to  compel  delinquent  stockholders  to 
pay*"  or  to  have  their  liability  declared.*'  A  stock- 
holder, although  he  is  himself  delinquent  on  his  sub- 
scription, may  maintain  an  action  against  other  delin- 
qnent  stockholders  to  enforce  payment  of  a  judgment 
obtained  by  him,  against  the  corporation,*''  but  he 
most  contribute  ratably  with  the  other  stockholders 
to  the  payment  of  the  amount  due  him.*^  He  may 
have  his  rights  and  liability  adjusted  ip  one  action.** 

The  remedy  of  one  stockholder  against  another  is 
at  law*  or  in  equity,*  according  to  the  nature  of 
the  case.  Equity  does  not  have  jurisdiction  on  the 
ground  that  the  stockholders  are  partners,'  joint 
tenants,  or  tenants  in  common;*  but  where  fraud 
on  the  part  of  majority  stockholders  is  charged, 
the  minority  may  maintain  a  suit  in  equity  despite 
the  existence  of  a  remedy  at  law.* 

[$  1348]  b.  Laches,  Limitations,  and  EstoppeL 
Plaintiff's  bill  will  be  dismissed  where  he  is  charge- 
able with  laches."  However,  where  a  minority  stock- 
halder  is  entitled  to  recover  a  suit  against  majority 
stockholders  for  the  benefit  of  the  corporation,  it  is 
immaterial  that  he  himself  is  barred  by  limitations,' 
or  that  one  of  the  grounds  for  recovery  is  barred, 

88,  I.emon  ▼.  Ijenion,  1»2  111.  A. 
861:  HlKirlnB  ▼.  Applebaum.  174  NTS 
807;  Snyder  v,  Bentfer,  173  NTS  401. 

AfrrMmmts  bstwMm  atooKhoiaan 
see  supra  i  1296. 

,,■•1   JOeachamos     ▼.     I^lselle,     BO 
Mont  665.  148  P  S35. 

80.  Ashton  V.  Daahaway  Assoc,  84 
Cftl.  «1,  22  P  660,  23  P  1091,  7  LRA 
809:  Taylor  v.  Miami  Exporting  Co., 
6  Oh.  1«2,  22  An>I>  785;  Kingsbury  v. 
Phtnips,  (Tex.  Civ.  A.)  142  SW  72: 
T^ee  V.  Stelnhart  liUmber  Co.,  66>  Wash. 
672.  119  P  1117. 

91.  Oorham  v.  Ollson,  28  Cal.  479: 
Drlnkwater  v.  Portland  Mar.  R.,  18 
Me.  35;  Hodsdon  v.  Copeland,  16  Me. 
314. 

62.  Dye  v.  Hermesch.  1  Oh.  Dec. 
<Reprlnt>  569,  32  ClncLBul  120. 

83.  Dill  V.  Johnston,  (Okl.)  179  P 
608, 

94.  Harvey  ▼.  Meiers,  17  CaL  A. 
361,  119  P  941. 

95.  Hartnett  v.  St.  Louis  Mln.,  eto., 
Co.,  61  Mont.  396,  163  P  437. 

9S.  Melvln  V.  Iiamar  Ins.  Co.,  80 
Hi.  448^2  AmR  199. 

97.  ^V^Il8on  V.  Riesel,  9  TTtah  897, 
86  P  488  Capp  diam  164  V.  S.  248. 
17  set  124,  41X>.  ed.  422J. 

98.  Wilson  V.  Klesel,  9  Utah  897. 
36  P  488  Tapp  dlsm  1*4  U.  S.  248,  17 
set  124.  41  L.  ed. 


where  there  are  other  grounds  on  which  the  action 
is  sustained,  which  are  not  barred.*  The  fact,  that  a 
stockholder  who  has  a  contract  with  the  corporation 
attends  a  meeting  of  the  stockholders,  at  which  they 
determine  to  liquidate  the  affairs  of  the  corporation 
and  dissolve  it,  does  not  estop  him  from  suing  the 
other  Stockholders,  after  such  dissolution,  for  breach 
of  his  contract,  where  he  did  not  vote  for  the  disso- 
lution, and  would  have  been  powerless  to  prevent  it, 
although  he  may  have  made  no  attempt  to  prevent 
it.* 

[$  1349]  e.  Parties,  l^e  eorporation  is  not 
a  necessary  party  to  a  suit  between  stockholders 
where  no  corporate  right  is  involved,*®  as  where  the 
only  matter  in  dispute  is  the  ownership  of  certain 
shares  of  stock;**  but  the  rule  is  otherwise  where 
the  rights  of  the  corporation  would  be  affected  by  the 
relief  sought.**  In  an  action  by  minority  stockholders 
against  the  majority  stockholders  for  wrongful  acts 
alleged  to  have  been  consummated  with  the  aid  and 
through  the  board  of  directoirs,  the  directors  should 
be  made  parties  in  order  that  complete  relief  may  be 
afforded  ;*^  but  this  is  not  necessary  where  it  is  not 
shown  that  they  received  or  had  any  interest  in  the 
fruits  of  defendants'  transactions.** 

[$  1350]  d.  Pleadings.  The  bill,  petition, 
declaration,  or  complaint  must  state  facts  constitut- 
ing a  cause  of  action.*'  The  averments  of  the  answer 
or  affidavit  of  defense  must  be  taken  as  true  in  deter- 
mining whether  they  set  forth  a  good  defense.*' 

[$  1351]  e.  Issues.  Where  the  corporation 
withdraws  from  the  litigation,  but  th^e  still  remains 
a  direct  issue  made  by  the  pleadings  as  to  the  owner- 
ship of  certain  shares  of  stock,  the  court  should  not 
dismiss  the  cause  on  the  ground  that  there  is  no  issue 
to  try.*' 

[$  1352]  f.  Evidence.  The  burden  is  on  plain- 
tiff to  prove  his  cause  of  action,**  and  on  defendant 
to  prove  his  defenses.**  Where  plaintiff  stockholder 
declines  to  say  how  many  shares  he  holds,  it  will  be 
assumed  by  the  court  that  he  is  the  holder  of  but  one 
share.^°  In  various  cases  the  evidence  has  been  held 
sufficient  to  support  the  findings  and  judgment**  or 


482]. 

Oeery  v.  New  York,  etc,  SS. 
Co..  12  AbbPr  (N,  T.)  868. 

1.    Joslln  V.  Stokes.  88  N.  3.  Bq.  81. 

S.    Bowker  v.    Torrey.   811    Mass. 

888,  »7  MS  770;  Polllts  y.  Wabash  R. 

Co.,  148  App.  DIv.  756.  187  NTS  782; 


Bailey  v.  Bancker.  3  Hill  (N.  T.)  188, 
38  AmD  628:  Mitchell  v.  Aulander 
Realty  Co.,  169  N.  C.  616,  86  SE  358; 
Bailey's  App.,  96  Pa.  £63. 

3.  Pratt  V.  Bacon,  10  PicH-  (Mass.) 
128;  McManua  v.  Doughten,  228  Pa. 
578.  72  A  863. 

4.  Russell  y.  McLellan,  14  Pick. 
(Mass.)  68;  Pratt  v.  Bacon,  10  Pick. 
(Mass.)  123. 

6.  Jones  V.  Mlssourl-Edlson  Blee- 
trlo  Co.,  144  Fed.  765,  7S  CCA  631 
[rev  135  Fed.  158]:  Sears  v.  Hotch- 
klss,  25  Conn.  171,  65  AmD  667. 

e.  Wills  ^.  Porter,  6  Cal.  TTnrep. 
Caa.  492.  61  P  1109  [rev  In  banc  on 
other  grounds  132  Cal.  516,  64  P  896]; 
Banks  V.  Judah,  8  Conn.  145;  Taylor 
v.  Miami  EScportlng  Co.,  6  Oh.  176,  22 
AmD  785:  Eggleston  v.  Pantages,  93 
Wash.  221.  160  P  425. 

7.  Joy  V.  Pt.  Worth  Compress  Co., 
24  Tex.  Civ.  A.  94.  58  SW  173. 

8.  Joy  V.  Ft.  Worth  Compress  Co., 
24  Tex.  Civ.  A.  94.  68  SW  173.   ,      , 

9.  Sohlleder  v.  Dlelman,  44  Ija. 
Ann.  462. 10  S  934. 

10.  Boeert  v.  Southern  Pac.  Co., 
244  Fed.  61,  158  CCA  489  [aft  226  Fed. 
500,  and  certiorari  granted  245  TJ.  S. 
668,  38  set  190.  62  L.  ed.  639]. 

11.  Behlow  V.  Fischer,  102  Cal.  208, 


86  P  509;  Doremua  v.  National  Cot 
ton  Impr.  Co.,  89  App.  (RC.)  296: 
KlnB  V.  Barnes,  109  NT  T.  267,  1*  Iffl! 
888. 

U.  Kendlgy.  Dean.  87  U.  S.  428  84 
Tj.  ed.  1061;  Hyama  v.  Old  Dominion 
Co..  804  Fed.  681:  Dacovlchv.  Canlias, 
162    Ala.    287.    44    S    478;    Boss    y. 


Crockett,  9  La.  Ann.  337;  Hyama  v. 
Old  Dominion  Co.,  113  Me.  337,  93  A 
899;  Price  v.  Mlnot,  107  Mass.  49, 

13.  Harvey  v.  Meiga,  17  Cal.  A. 
363,  119  P  941. 

14b  Woodroof  y.  Howss,  88  Cal. 
184,  26  P  111. 

lik    See  eases  Infra  this  note. 

ta]  Bill*,  daolamtlMia,  moA  00m- 
plaliits  heUI  arUBoieat. — Elder  v.  Wes- 
tern Mln.  Co.,  237  Fed.  966,  150  CCA 
616;  Cltlxene'  Sav.,  etc.,  Co.  v.  Illinois 
Cent.  R.  Co.,  182  Fed.  607,  106  CCA 
146  Crev  173  Fed.  558] ;  Thomas,  etc., 
Co.  v.  Thomas,  165  Fed.  29,  91  CCA 
67;  Woodroof  v.  Howes.  88  Cal.  184, 
26  P  111;  Harvey  v.  Meigs,  17  Cal.  A. 
363.  119  P  941;  Sears  v.  Hotchkiss,  25 
Conn.  171,  65  AmD  667;  Hanley  v. 
Balch,  94  Mich.  316.  63  NW  964;  An- 
derson V.  Dyer,  94  Minn.  SO.  101  NW 
1061. 

[b]     BlUa,     petitlona,     and     o<mi> 

Slalnts    held    fitanSotent. — ^Davle    v. 
tartm,  128  La.  159,  64  S  704;  Kountze 
V.  Flannlgan,  64  Hun  635,  19  NTS  83; 
Bainbrldge  v.  Oehring.  3  W.  Va.  240. 
le.     Chaplin  v.  (JrlfBn,  262  Pa.  271, 
97    A  409,  AnnCaBl918C  787. 

17.  Hinsdale  Electric  Co.  v.  Ogle, 
45  Colo.  454.  101  P  786. 

18.  Marcoux  y.  ReardOB.  (Mich.) 
169  NW  893 

19.  Stebblns  v.  Mlohlgan  Wheel- 
barrow, etc..  Co.,  212  Fed.  19,  129  CCA. 
471   [rev  191  Fed.  238]. 

ao.     Tanner  v.   Lindell  R.  Co.,  180 
Mo.  1,  79  SW  166,  108  AmSR  534. 
SL    Dill   V.   Johnston.    (Okl.)    179 

''••«•       Digitized  by  GOOg[e 


886     [14  0.  J.] 


CORPORATIONS 


[§§  1352-1355 


insufficient  to  warrant  relief*^  or  establish  certain 
facts.'' 

[$  1353]  g.  Belief  Granted.  Where  the  suit  is 
a  representative  one  plaintiff  recovers,  if  at  all,  for 
the  corporation.**  In  a  suit  between  two  classes  of 
stockholders,  each  holding  one  half  of  the  capital 
stock,  the  court  has  power  to  appoint  a  receiver 
pendente  lite,*'  but  it  will  not  exercise  the  power 
unless  the  appointment  will  serve  some  beneficial 
purpose  to  the  stockholders.**  Likewise,  on  an  appli- 
cation by  a  minority  stockholder  for  a  preliminary 
injunction,  restraining  certain  action  by  the  majori- 
ty pending  the  litigation,  the  rights  and  interests  of 
hH  the  stockholders  must  be  taken  into  considera- 
tion.*' 

U  1354]    B.    Meetings*"— 1.     Necessity.      Cor- 


as.   Bixler  v.  Summerfleld, 
6S,    70    NE    1059. 

as.  Napier  v.  Westerhoff,  233  Fed. 
S98,  147  CCA  334.  See  also  cases  in- 
fra this  note. 

[a]  BtMuum  haUl  Insnfiolmt  to 
•lutwi  (1)  That  the  salaries  paid  to 
defendant  and  his  wife  were  exces- 
sive. Bixler  V.  Summerneld,  210  111. 
SB,  70  NE  10B9.  (2)  That  plaintiff 
was  misled  by  defendants  as  to  the 
financial  condition  and  business  of 
the  company.  Marcoux  v.  Reardon, 
(Mich.)  169  NW  898.  (3)  That  cor- 
porate property  was  sold  for  less 
than  it  was  worth.  Marcoux  v.  Rear- 
don,   <Mloh.)    169  NW  893. 

34.  Hunnewell  v.  New  York  Cent., 
etc.,  R.  Co..  196  ij-ed.   543. 

86.  Sternberg  v.  WoltT,  56  N.  J. 
Eq.  389,  39  A  S97.  67  AmSR  494.  39 
LRA  762. 

86.  Sternberg  v.  Wolff,  56  N.  J.  E>i. 
556,  42   A  1078. 

87.  Ryan  v.  Williams,  100  Fed.  172. 
[a]     OoBsaqnently  where  it  appears 

that  complainant  owns  less  than  one 
fifth  of  the  stock,  and  that  the  con- 
templated action  is  approved  by  vir- 
tually all  the  other  stockholders,  to 
warrant  the  granting  of  the  injunc- 
tion it  must  clearly  appear  to  be 
necessary  to  the  protection  of  com- 
plainant's rights,  and  that  its  is- 
suance will  not  result  In  greater  in- 
jury to  the  rights  of  the  majority 
than  Its  refusal  will  to  his  own.  Ryan 
V.  Williams,    100    Fed.    172. 

88.  ZBjnmotlott  atralnat  ii<«Mt«r  see 
Infra  i  1440. 

Oorporatloa  In  lumda  of  t«o«tv«r 
Bee  Infra  XV. 

aiaottm  of  oSaars  see  Infra  XIII, 
A. 

98.  U.  a— In  re  Bntler,  207  Fed. 
706.  125  CCA  223;  Sayles  v.  Brown, 
40  Pea.  8. 

Conn. — Marlborough  Mfg.  Co.  v. 
Smith,  2  Conn.  579. 

Ky. — ^Kentucky  Tobacco  Assoe,  v. 
Halfaday,  7  Ky.  Op.  724. 

La.— Oerman  Evangelical  Cong.  v. 
Pressler,  14  La.  Ann.  799-  Pelrce' v. 
New  Orleans  Bldg.  Co.,  9  La.  397,  29 
AmD  448. 

Md. — State  tJntv.  v.  Williams,  9 
Oill  &  J.  365,  31  AmD  72. 

Nebr. — Clarke  v.  Omaha,  etc.,  R. 
Co.,  5  Nebr.   314. 

N.  C— Hill  V.  Atlantic,  etc.,  R.  Co.. 
143  N.  C.  639,  56  SE  854,  9  LRANS 
606;  Duke  v.  Markham,  106  N.  C.  131, 
10   SE   1017,    18   AmSR  889. 

Pa. — Langolf  v.  Selberlitch,  2  Pars. 
Eq.   Cas.   64. 

Stockholders  or  members  of  a  com- 
pany "can  not  separately  and  indi- 
vidually give  their  covenant  in 
such  manner  as  to  oblige  themselves 
as  a  collective  body.  There  must  be 
a  corporate  meeting  with  corporate 
action,  by  vote  or  otherwise,  to  con- 
stitute a  Dinding  contract."  Kentucky 
Tobacco  Assoc  v.  Halladay,  7  Ky.  Op. 
724    726 

[a]  BMifMn  tor  ml*.— "The  cor- 
poration Is  entitled  to  the  opinion 
and  Judgrment  of  each  of  its  members 
or  of  each  of  its  directors  or  other 
governing    body,    upon    any    and    all 


210  111.  measures  taken  in  the  transaction  of 
its  business  affairs  and  for  the  same 
reason  is  each  stockholder,  whose  in- 
terests may  be  vitally  affected,  en- 
titled to  be  present  and  to  a  reason- 
able hearing,  and  especially  where 
anything  is  to  be  done  likely  to  pre- 
judice or  impair  his  rights.  This 
principle  of  the  common  law,  ex- 
pressed in  one  of  its  favorite  maxims. 
Is  applicable  not  only  to  judicial 
tribunals  which  pass  In  judgment 
upon  Individual  rights,  but  to  cor- 
porate bodies  as  well."  Hill  v.  Atlan- 
tic, etc.,  R.  Co.,  143  N.  C.  539,  652,  55 
SE  864,  859,  9  LRANS  606  [cit  Clark 
Corp.  p  464  (184);  Morawetz  Priv. 
Corp.  (2d  ed)   §  479]. 

[b]  Anpllcatloa  of  ral*^— Stock- 
holders 01  a  corporation  can  confer 
authority  on  the  corporation's  general 
agent  to  dispose  of  all  the  corporate 

Eroperty  in  a  single  transaction  only 
y  a  vote  of  the  majority  at  a  cor- 
g>rate  nfeeting  duly  warned.  In  re 
utier,  207  Fed.  705,  126  CCA  223. 

a*tifloattoii  of  wuratliorlisa  acts 
of  offloani  or  arMtto  see  Infra  XIV.  B. 

80.  Hill  v.  Atlantic,  etc.,  R.  Co., 
143  N.  C.  68»,  .66  SB  854,  9  LRANS 
606. 

31.  Pelrce  v.  New  Orleans  Bldg. 
Co.,  9  La.  397,  29  AmD  448;  Dake  v. 
Markham,  105  N.  C.  138,  10  SE  1003; 
Langolf  V.  Selberlitch,  12  Pars.  Eq. 
Cas.  (Pa.)  64.  See  also  Ewing  v. 
Oroville  Min.  Co.,  56  Cal.  649  (hold- 
ing that,  where  a  meeting  of  stock- 
holders Is  required  by  the  state  con- 
stitution for  the  accomplishment  of 
a  designated  act,  even  the  legisla- 
ture cannot  give  the  individual  assent 
of  the  stockholders  the  force  of  a 
corporate  assent  to  such  act  duly  ex- 
pressed at  a  stockholders'  meeting; 
and  that  a  statute  authorizing  an  In- 
crease of  capital  stock  upon  the  writ- 
ten consent  of  the  stockholders  was 
unconstitutional  as  being  in  viola- 
tion of  an  article  of  the  constitution 
prohibiting  such  Increase  except  at 
a  duly  constituted  meeting  of  stock- 
holders). 

[a]  Tlma  (1)  the  assent  of  a  ma- 
jority of  the  stockholders  to  the  ap- 
IMjIntment  of  an  agent  to  execute  a 
mortgage  on  behalf  of  the  corpora- 
tion. If  expressed  elsewhere  than  at 
a  meeting,  as  where  the  assent  of 
each  Is  given  separately,  and  at  dif- 
ferent times,  to  a  person  who  goes 
to  them  privately,  is  a  nullity,  and  a 
mortgage  given  in  pursuance  thereof 
is  void.  Duke  v.  Markham,  105  N. 
C.  138,  10  SE  1003.  (2)  Where  by- 
laws or  other  acts  are  void  because 
adopted  or  done  at  a  meeting  at 
which  only  a  minority  of  the  stock 
was  represented,  they  cannot  be  rati- 
fied and  rendered  valid  by  the  sub- 
sequent assent  of  the  holders  of  a 
majority  of  the  stock  given  else- 
where than  at  a  meeting  of  the  stock- 
holders. Pelrce  v.  New  Orleans  Bldg. 
O).,   9   La.   397,   29  AmD   448. 

38.  Woodbrldge  v.  Pratt,  etc.,  Co., 
69  Conn.  304,  37  A  688;  Wood  v. 
Wiley  Constr.  Co.,  56  Conn.  87,  13  A 
137;  Elyea  v.  Lehigh  Salt  Min.  Co., 
169  N.  T.  29,  61  NE  992  [aff  45  App. 
Div.  231,  60  NTS  1050] ;  Pacific  Coast 


porate  functions  may  be  exercised  by  the  stock- 
holders or  members  of  the  corporation  only  at  a 
meeting  duly  convoked.**  It  is  not  sufficient  that 
all'"  or  a  majority'*  of  them  may  severally  or  indi- 
vidually have  given  their  assent  to  any  proposed 
corporate  action.  But  it  has  been  held  that,  where 
all  stockholders  of  a  corporation  act  together  in  its 
behalf,  although  there  is  no  regular  meeting  or 
formal  vote,  their  action  is  substantially  corporate 
action.'* 

[$  1355]  2.  Place  of  Holding— a.  Necessity  of 
Holding  within  State  of  Creation  of  Corporation— 
(1)  In  General.  A  corporation  organized  under 
the  laws  of  one  state  cannot  perform  strictly  corpo- 
rate acts  at  a  stockholders'  meeting  held  in  another 
state,"   unless  expressly  authorized  by  its  govem- 

Coal  Mines  v.  Arbuthnot,  (B.  C.)  31 
DomLR  378,  35  WestLR  320  [rev  9 
WestWkly  608]. 

VsosMlttT  of  f  onnal  x«si>lBtiOB  van- 
•raUy  see  Infra  XIV,  B. 

33.  III. — Harding  T.  American 
Glucose  Co.,  182  111.  661,  65  NE  677, 
74  AmSR  189,  64  LRA  738. 

Ind. — Aspinwall  v.  Ohio,  etc,  R. 
Co.,  20  Ind.  492,  83  AmD  329. 

Me.— Miller  v.  Ewer,  27  Me.  509,  46 
AmD   619. 

Md.— Smith  V.  Silver  Valley  Mta. 
Co.,  64  Md.  85,  20  A  1032,  64  AmR 
760. 

Minn. — Hodgson  v.  Dnluth,  etc., 
R.  Co.,  46  Minn.  464,  49  NW  197. 

Miss. — Southbrn  Electric  Securi- 
ties Co.  V.  State,  91  Miss.  195,  44  S 
786,  124  AmSR  638. 

Mo. — Camp  v.  Byrne,  41  Mo.  525; 
Webb  V.  Midway  Lumber  Co.,  68  Mo. 
A  646. 

N.  J.— HiUos  V.  Parrish.  14  N.  J. 
Ea.  380. 

N.  T. — Ormsby  v.  Vermont  Chopper 
Min,  Co.,  66   N.   Y.   623. 

Tex. — ^Franco-Texan  Land  Co.  v. 
Laigle,  69  Tex.  339;  Sovereign  Camp 
W.  W.  V.  Fraley,  (Civ.  A.)  59  SW 
906. 

[a]  »»»80«  for  rala^— 'That  law 
[by  virtue  of  which  a  corporation  ex- 
ists] is  Inoperative  beyond  the 
bounds  of  the  legislative  power,  by 
which  It  is  enacted.  As  the  corpo- 
rate faculty  cannot  accompany  the 
natural  persons  beyond  the  bounds 
of  the  sovereignty,  which  confers  it; 
and  they  cannot  i>ossess  or  exercise 
it  there.  Can  have  no  more  power 
there  to  make  the  artificial  oeing 
act,  than  other  persons  not  named 
or  associated  as  corporators.  Any  at- 
tempt to  exercise  such  a  faculty 
there,  is  merely  an  usurpation  of  au- 
thority by  persons  destitute  of  it, 
and  acting  without  any  legal  capa- 
city to  act  in  that  manner."  Milter 
v.  Ewer,  27  Me.  609,  619,  46  AmD 
619. 

[b]  AmUeatkma  of  ral«y— (1)  An 
assignment  for  the  benefit  of  credl- 
tora  executed  under  an  order  made 
by  less  than  a  quorum  of  the  direc- 
tors being  Invalid,  It  cannot  be  up- 
held as  having  been  authorized  at  a 
stockholders'  meeting,  even  though 
the  voting  directors  constitute  a  ma- 
jority of  the  stockholders,  where  the 
meeting  was  held  outside  the  home 
state  of  the  corporation  in  violation 
of  the  law  thereof.  Webb  v.  Mid- 
way Lumber  Co.,  68  Mo.  A.  546.  (2) 
A  deed  made  by  a  corporation  pur- 
suant to  a  resolution  of  a  stock- 
holders' meeting  held  without  the 
state  under  the  laws  of  which  it  was 
incorporated  is  void.  Harding  v. 
American  Olucose  Co.,  182  IlL  651, 
55  NE  677,  74  AmSR  489,  64  LRA 
738. 

Dlraoton'  mevtlnfs  see  Infra  XIII, 
B. 

Bleotion  of  directors  see  Infra 
XIII,  A. 

Organisation  »t  laaetlar  oatsuto 
of  Btata  see  supra  {{  99,  153. 

Vowor  to  act  by  armt  la  otber 
BtatM  see  Infra  XIX. 


For  latsr  eas«s,a«v«lopmentB  and  oliaageB  In  ^he  law  see  cuniulatlve  Annota.tlons,  uime  tlUe,  page  and  nota  number. 
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ing  law.**  And  more  partienlarly  is  it  tme  that 
corporate  meetings  of  this  character  cannot  be  held 
when  expressly  inhibited  by  the  statute  or  governing 
law  of  the  corporation.*'  This  principle  applies  as 
well  to  corporations  not  organized  for  profit  aa  to 
corporations  organized  for  profit.^* 

Oorporations  chartered  im  several  states.  The 
general  i-ule  that  coiporate  meetings  cannot  be  held 
beyond  the  limits  of  the  state  by  which  the  corpo- 
ration is  created  does  not  necessarily  apply  to  cor- 
porations having  charters  from  several  ^ates;'^ 
but  a  meetingrin  one  of  several  states  of  the  stock- 
holders of  a  corporation  chartered  in  all  those  states 
whose  capital  stock  is  a  unit  is  valid  in  respect  to 
the  property  of  the  corporation  in  all  of  them, 
without  the  necessity  of  a  repetition  of  the  meeting 
in  all  of  such  states.'^ 

[$  1356]  (2)  Waiver  and  Estoppel  Stock- 
holders who  participate  in  a  meeting  held  outside  of 
the  home  state  are  precluded  from  asserting  its 
invalidity."  So  where  there  is  no  prohibitory 
statute  and  all  of  the  stockholders  give  their  assent, 
acts  done  at  a  meeting  in  a  foreign  jurisdiction  are 
valid,*"  or  an  aet  done  at  a  meeting  outside  the 
state  may  be  ratified  by  the  subsequent  consent  and 


acquiescence  of  the  stockholders.*^ 

[$  1357]  b.  Place  within  State.  The  place  of 
holding  regular  meetings  of  the  corporation  may  be 
prescribed  by  the  charter  or  by-laws,**  or  it  may  be 
provided  that  the  meeting  shall  be  held  at  such 
place  as  may  be  fixed  by  the  directors.**  Any  pro- 
vision in  the  organic  law  of  the  corporation  as  to 
the  place  at  which  corporate  meetings  shall  be  held 
must  be  complied  with.** 

[$  1358]  S.  Time  of  Holding.  The  time  at 
which  regular  or  stated  meetings  of  the  corporation 
are  to  be  held  is  ordinarily  fixed  by  the  charter  or 
by-laws  of  the  corporation  or  the  statute  under 
which  it  is  formed.**  Special  meeting^s  of  the  cor- 
poration may  be  held  at  such  time  as  is  fixed  by 
duly  authorized  call.**  A  statute  which  prohibits 
work  or  servile  labor  and  the  exposure  of  merchan- 
dise for  sale  on  Sundays  does  not  forbid  the  hold- 
ing of  the  business  meeting  of  a  corporation  upon 
that  dav.*^ 

[$  13591  4.  Calling  Meetings**— a.  Anthoritjr 
to  OalL  The  call  for  a  special  or.  called  meeting  of 
the  stockholders  must  be  made  by  the  authority,  if 
any,  designated  by  the  governing  law  of  the  corpora- 
tion.**   In  the  absence  of  any  specific  designation 


34.  See  cases  in  preceding  note. 

35.  See  statutory  provisions;  and 
Re  Lrfinds  and  Homes  of  Canada, 
(Ifan.)  44  DomLR  326,  S  WestWkly 
935. 

38.  Peo.  V.  Hoyne,  182  111.  A.  42 
[rev  on  other  grounds  2(2  IlL  82,  104 
NE  255]. 

37.  See  infra  XIX. 

38.  Oraham  v.  Boston,  etc.,  R.  Co., 
118  U.  a.  161,  S  set  1009,  36  L.  ed. 
19S;  Covington,  etc.  Bridge  Co.  v. 
Mayer.    31   Oh.  St.  317. 

OorporatloBa  of  ••vantl  atotas  see 
Infra  XIX 

39.  U.  S.— Handle/  v.  StuU,  139 
U.  S.  417,  11  set  630,  35  L.  ed.  227 
[rev  41  Fed.  631]:  Galveston,  etc,  R. 
Co.  v.  Cowdrey,  11  Wall.  469,  20  L. 
ed.  199. 

Colo. — Humphreys  ▼.  Uooney,  6 
Oolo.  282. 

Mo. — Camp  v.  Byrne,  41  Mo.  626. 

N.  Y. — Ormsby  v.  Vermont  Cop- 
per Min.  Co.,  56   N.  Y.  623    (dictum). 

Wis. — Heath  v.  Sllverthom  Lisad. 
Min..  etc,  Co.^9  Wis.  146.  ' 

And  see  Enisworth  v.  National 
Home,  etc..  Builders,  33  Cal.  A.  1,  164 
P  14  (holding  that,  although  the  by- 
laws provided  that  the  stockholders' 
meetings  should  be  held  in  Phoenii;, 
Arizona,  the  acts  of  the  stockholders 
and  of  the  directors  elected  by  them 
at  a  meeting  in  Los  Angeles,  Cali- 
fornia, to  which  all  the  stockholders 
consented,  and  notice  of  which  they 
waived,  were  valid,  the  ofllcers  serv- 
ing under  such  election  being  de  fac- 
to). 

[a]  XUarrtratioas. —  (1)  Although 
the  first  meeting  of  stockholders  for 
the  election  of  oiBcers,  etc.,  and  all 
subseauent  meetings  were  held  out- 
side the  state  granting  the  charter, 
a  corporation  is  estopped  from  deny- 
ing the  validity  of  contracts  entered 
into  by  Its  officers  de  facto  on  the 
ground  that  It  could  not  legally  elect 
such  oiflcers  and  transact  business 
except  within  the  limits  of  the  state 
of  Its  creation.  Heath  v.  Sllverthom 
Load  Min.,  etc.,  Co.,  39  Wis.  146.  (2) 
A  statute  which  required  the  elec- 
tion of  directors  of  a  domestic  cor- 
poration to  be  held  within  the  state 
does/  not  prevent  a  stockholders' 
meeting  to  increase  the  capital  stock 
from  being  held  outside  of  the  state; 
and  where  all  the  stockholders  were 
present  at  the  meeting,  and  agreed 
to  the  Increase  and  received  pro- 
portionate shares  of  the  increased 
stock,  they  could  not  question  the 
validity  of  the  meeting  In  an  action 
brought  against  them  by  creditors 
of  the  corporation  to  compel  them 
to  pay  the  par  value  of  the  stock 
as  a  trust  fund  tor  the  creditors. 
[14  C.  J.-66]    ■ 


Handley  v.  Stutz,  189  U.  S.  417,  11 
set  630,  36  L.  ed.  227.  (3)  Although 
all  votes  and  proceedings  of  persons 
professing  to  act  in  the  capacity  of 
corporators,  when  assembled  beyond 
the  bounds  of  the  state  granting  the 
charter,  are  wholly  void,  a  subscriber 
to  the  stock  of  a  corporation  thus 
Illegally  organized  and  who  has  given 
his  note  for  the  amount  subscribed 
may  by  his  acts  be  estopped  from 
denying  the  legal  existence  of  the 
corporation  when  sued  by  a  bona 
fide  indorsee  for  value  before  matucr 
Ity.  Camp  v.  Byrne,  41  Mo.  626.  (4) 
The  fact  that  the  directors  of  a  cor- 
poration were  elected  at  a  stockhold- 
ers' meeting  held  outside  the  state, 
without  authority  so  to  do,  cannot  be 
taken  advantage  of  collaterally  in  a 
suit  by  the  corporation  on  a  con- 
tract made  with  it.  Humphreys  v. 
Mooney,   5  Colo.  282. 

40.  Missouri  Lead  Min.  Co.  v.  Rein- 
hard,  114  Mo.  218,  21  SW  488,  86 
AmSR  746;  Re  Lands  and  Homes  of 
Cannda,    (Man.)   3   WestWkly  935. 

41.  In  re  Wilson,  85  Or.  604,  167 
P   580. 

42.  Stabler  v.  El  Dora  Oil  Co.,  27 
Cal.  A.   516,  160  P  643. 

43.  See  Sylvanla,  etc.,  R.  Co.  v. 
Hoge,  129  Ga.  734,  69  SE  806;  Smith  v. 
Paringa    Mines,    Ltd.,    [1906]    2    Ch. 

44k    McDaniels    v.    Flower    Brook 
Mfg.  Co.,  22  Vt.  274. 
riaoe  of  hoUUar  elcetloiia  see  infra 

XIII.  A. 

46.  See  statutory  provisions  and 
cases  Intra  this  section. 

[a]  Vndsr  the  Bngllah  Oompanles 
Act  of  1908  a  general  meeting  of 
every  company  must  be  held  at  least 
once  in  each  calendar  year  and  not 
more  than  fifteen  months  after  the 
holding  of  the  last  preceding  general 
meeting,  and  if  not  so  held  the  com- 
pany and  every  director  knowing  the 
party  to  the  default  is  subject  to  the 
fine.  Smedley  v.  Registrar  of  Com- 
panies, 35   T.  L.  R.  92. 

Corporate  sleottons  see  infra  XIII, 
A. 

46.  Oalliiur  mectlac  see  Infra  {} 
1369-1361. 

47.  Peo.  V.  Young  Men's  Father 
Matthew  Benev.  Soc,  66  Barb.  (N. 
Y.)  367. 

48.  SlZMton*  maatiiin  see  Intra 
XIII,  B. 

Elections  see  infra  XIII,  A. 

49.  U.  S. — Matthews  v.  Columbia 
Nat.  Bank,  79  Pea.  558  [rev  on  other 
grounds  86  Fed.  934,  29  CCA  491]. 

Conn. — Bethany  Cong.  Soc.  v. 
Sperry,  10  Conn.  200. 

Ind. — Southern  Plank  Road  Co.  v. 
Hixon,  6   Ind.  165. 


La. — Knoll  v.  Levert,  136  La.  241, 

66  S   959. 

He. — E>an8  ▼.  Osgood,  18  Me.  218. 

Mass. — Wlggin  v.  Lowell  First 
Freewill  Baptist  Church,  8  Mete.  301. 

Mich. — Dusenbury  v.  Looker,  410 
Mich.  68,  67  NW  986. 

Nev.— State  v.  Pettlnell,  10  Nev- 
141.  . 

N.  H. — Gtoulding  v.  Clark,  34  N.  H. 
148. 

N.  J. — Johnston  v.  Jones,  23  N.  J. 
Eo.  216. 

N.  Y. — Matter  of  David  Jones  Co., 

67  Hun    360,    22    NYS    318;    Stein  V. 
Marks,  44  Misc.  140,  89  NYS  921. 

Or. — Riggs  V.  Polk  County,  61  Or. 
609,   612.  95  P  6    [cit  Cyc]. 

W.  Va. — Reilly  v.  Oglebay,  2B 
W.  Va.  36. 

Bng. — In  re  State  of  Wyoming  Syn- 
dicate,   [1901]    2   Ch.   481. 

Que. — Courchene  T.  Compagnfe  dtt 
Pare  Vlger,  24  Que.  K.  B.  97,  23  Dom 
LR  693. 

[a]  Applioattona  of  ml*.  —  (1) 
Where  the  power  to  call  a  meeting  is 
vested  exclusively  in  the  directors, 
the  president  and  secretary  cannot 
call  the  meeting.  Dusenbury  v. 
Looker,  110  Mich.  68,  67  NW  986. 
(2)  If  the  by-laws  provide  that  meet- 
ings of  the  stockholders  shall  be 
called  by  the  trustees,  this  excludes 
any  power  tn  the  ipreaident  alone  to 
call  a  meeting.  State  v.  Pettlnell, 
10  Nev.  141.  (3)  Where  the  by-laws 
of  a  company  require  the  meetings 
of  stockholders  to  be  called  by  the 
president  of  the  company  at  the  writ- 
ten request  of  five  members,  a  meet- 
ing called  by  the  secretary-treasurer 
without  the  consent  and  against  the 
will  of  the  president  is  illegal,  and 
any  resolution  adopted  at  such 
meeting  is  null  and  void.  Courchene 
v.  Compagnle  du  Pare  Vlger,  24 
Que.  K.  B.  97,  23  DomLR  693. 

[b]  Town  maatliifs.— For  anal- 
ogies relating  to  the  "calling"  and 
the  "warning*'  of  town  meetings  In 
New  England  see  Stone  v.  Hamilton 
School  DIst.  No.  4,  8  Cush.  (Mass.) 
592;  Stoughton  Third  School  Dlst. 
V.  Atherton,  12  Mete  (Mass.)  105. 

[c]  Proprietaries  of  oosunoa  ImUU. 
— (1)  In  New  Hampshire,  where  a 
corporation  has  no  officer  by  whom 
a  new  meeting  can  be  called.  Its  pow- 
ers '  are  suspended  or  dormant  until 
it  is  reorganized  under  a  new  charter, 
or  by  a  meeting  called  under  the 
statute,  by  a  justice  of  the  peace. 
Goulding  V.  Clark,  34  N.  H.  148.  (2) 
The  statutory  power  must  be  strict- 
ly complied  with,  and  accordingly 
tha .         .      ^.       


at  the  Justice  cannot  make  the  call 

unless  on  such  a  petition  of  proprie- 
tors as  Is  prescribed!  by '   " 

'   Dig-itizecfby ' 
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it  is  usually  held  that  meeting  may  be  caDed  by  the 
board  of  directors.*"  The  president  has  no  power  to 
call  a  meeting,  unless  the  board  of  directors  has  by 
resolution  or  by-law  made  it  his  duty  to  do  so.*^ 
And  in  the  absence  of  any  provision  in  the  by-laws 
to  that  effect,  the  secretary  has  no  authority  to  call 
meetings.''^  But  it  has  been  held  that,  where  no  one 
is  appointed  by  statute  or  by-law  of  the  corpora- 
tion to  call  a  meeting,  the  general  agent  of  a  trading 
corporation  to  whom  is  entrusted  the  management 
and  control  of  its  affairs  may  call  a  meeting  when 
he  deems  that  the  interests  and  business  of  the  cor- 
poration require  it.*'  Where  it  is  provided  that 
meetings  may  be  called  as  the  directors  may  direct 
or  by  the  president,  the  alternative  methods  are 
equally  mandatory,**  and  the  president  cannot 
refuse  to  call  a  meeting  upon  the  ground  that  the 
power  vested  in  him  is  merely  permissive.** 
Directors  are  not  deprived  of  their  power  to  call 
special  meetings  by  the  fact  that  provision  is  made 
for  a  method  by  which  stockholders  may  compel 
the  ofSc^rs  to  call  such  meetings.**  Where  the  vice 
president,  in  case  of  the  absence  or  inability  of  the 
president  to  act,  may  call  a  meeting,  he  may  do  so 
in  ^  case  of  the  absence  of  the  president  without  a 
showing  that  there  has  been  a  request  made  of  or  an 
effort  to  procure  the  presence  pf  the  president.'^ 

Beauest  of  stockholders  or  members.  By  the 
statute  or  governing  law  of  the  corporation  it  is 
sometimes  provided  that  a  stockholders'  meeting 


may  be  called  at  the  reqaesr  of  a  specified  number 
or  proportion  of  the  stockholders;**  and  a  meeting 
called  at  the  request  of  a  less  number  or  proportion 
is  invalid.** 

Se  facto  officers.  The  act  of  de  faoto  ofiScers  of 
the  corporation  in  calling  a  meeting  will  be  bind- 
ing upon  it"*  under  the  principles  applicable  to 
the  acts  of  de  facto  ofiBoers  generally.'^ 

Iiregnlar  directors'  meeting.  The  mere  fact  that 
a  meeting  of  the  board  of  directors,  at  which  a 
stockholders'  meeting  was  summoned,  was  convened 
without  the  proper  notice  is  not  a  good  ground  of 
challenging  the  validity  of  the  action  of  the  stock- 
holders' meeting,  provided  it  was  otherwise  regu- 
larly summoned.** 

Italegation  of  authority.  It  has  been  held  that, 
'where  authority  to  call  meetings  is  specifically 
vested  in  particular  persons,  a  valid  call  cannot  be 
made  by  others  at  their  direction;**  but  the  con- 
trary view  has  also  been  taken.** 

[i  1360]  b.  Manner  of  Kaking  Call.  If  the 
manner  of  making  a  call  for  a  stockholders'  meet- 
ing is  prescribed  by  statute,  a  substantial  com- 
pliance with  the  statute  will  suflRce.**  In  thk  absence 
of  mandatory  statutory  provisions  as  to  how  the 
call  shall  be  made,  the  manner  of  making  it  may 
be  prescribed  by  by-laws,  subject  only  to  the 
restriction  that  the  by-\aws  must  be  reasonable.** 
The  call  must  be  made  in  ^d  faith,  any  fraud  on 
the  oart  of  those  making  it  calculated  to  redound 


and,  proceeding  by  analogy  to  the 
-view  that  In  such  cases  tne  juris- 
diction must  afflrmatlvely  appear.  It 
Is  also  held  that  the  petition  to  the 
Justice  must  be  shown  to  be  signed 
by  the  requisite  number  of  proprie- 
tors.    Oouldlns  v.  Clark,  supra. 

[d]  Oil  by  ]BBtlo«  of  tha  pmm*. 
^Under  a  statute  authorizlni?  a  call 
to  be  Issued  by  a  justice  of  the  peace 
under  certain  circunjstances,  th'e  fact 
that  the  Justice  issuing  the  call  is 
also  a  stockholder  does  not  disqual- 
ify him  from  issulne  the  call  and  pre- 
siding at  the  meeting.  Ashuelot  R. 
Co.  V.  Elliot,  57  N.  H.   397. 

5&  Walsh  V.  State,  (Ala.)  74  8 
46;  Cassell  v.  Lexineton,  etc.  Tump. 
Road  Co.,  9  8W  602,  10  KyL  48S; 
Knoll  V.  Levert,  188  La.  241,  66  S 
969;  Citizens'  Mut.  F.  Ins.  Co.  v. 
Sortwell.  8  Allen  (Mass.)  217. 

61.  Knoll  V.  Levert.  136  La.  241, 
66  S  969;  Streuber  v.  St.  Mary's  Pipe 
Co.,  83  Pa.  Co.  46. 

68.  Streuber  v.  St.  Mary's  Pipe 
Co.,  S3  Pa.  Co.  46;  In  re  Haycraft 
Gold  Reduction,  etc,  Co.,  [1900]  2  Ch. 
230. 

[a]  lUaateatlOB.  —  An  extraordi- 
nary resolution  to  wind  up  a  com- 
pany voluntarily  is  InetCectual  where 
the  notices  summoning:  the  meeting 
had  been  Issued  by  the  secretary 
without  the  authority  of  a  •  resolu- 
tion of  the  directors  duly  assembled 
at  a  board  meeting.  In  re  Haycraft 
Gold  Reduction,  etc.,  Co.,  [1900]  2 
Ch.  230. 

63.  Stebblns  v.  Merrltt.  10  Cush. 
(Mass.)  27. 

_.^  Pennington  v.  George  W.  Pen- 
nington Sons,  170  Cal.  114,  148  P  790. 
_."?!  Pennington  v.  George  W.  Pen- 
nington Sons.  170  Cal.  114,  148  P  790. 

6«.  Citizens'  Mut.  F.  Ins.  C3d.  v. 
Sortwell,   8  Allen    (Mass.)    217. 

[a]     ninstntloii — A  by-law  which 

grovides  that  a  special  meeting  shall 
e  called  by  the  president,  or  in  his 
absence  by  the  secretary,  on  appli- 
cation made  to  them  in  writing  by 
ten  members,  does  not  in  terms  or 
by  implication  restrain  the  directors 
from  calling  meetings  at  other  times 
without  such  application  whenever 
In  their  Judgment  It  may  be  expedi- 
ent or  necessary  to  do  so.     Cltisena* 


Mut.  F.  Ins.  Co.  V.  Sortwell,  8  Allen 
(Af&ss  )  217 

67.  Bell  "v.  Standard  Quicksilver 
Co.,  146  Cal.  699.  81  P  17. 
.  [a]  ZUnatratlon.  —  A  valid  call 
may  be  made  by  the  vice  president, 
although  the  president  might  have 
reached  the  office  of  the  corporation 
In  four  or  Ave  hours  where  he  was 
actually  resident  and  engaged  in  busi- 
ness in  another  county  many  miles 
distant  from  the  place  of  business  of 
the  corporation  and  was  actually  ab- 
sent from  that  place  of  business, 
there  being  no  claim  that  he  custom- 
arilv  was  in  daily  or  frequent  at- 
tendance there.  Bell  v.  Standard 
Quicksilver  Co..  146  Cal.  699,  81  P 
17. 

_  88.  See  statutory  provisions;  and 
Dolbear  v.  Wilkinson,  172  Cal.  866, 
156   P   488.   AnnCaHl917B  1001. 

69.  Dolbear  v.  Wilkinson,  178  Cal. 
366,  166  P  488,  AnnCa8l91TB  1001; 
Southern  Plank  Road  Co.  v.  Hizon, 
6  Ind.  166. 

-♦irt  Otapteattoafc  —  tt)  Tinder  a 
statute  which  provides  that  meetings 
or  stockholders  for  a  designated  pur- 
pose may  be  called  by  stockholders 
holding  at  least  one  half  of  the  votes, 
a  special  meeting  held  on  reqwest 
signed  by  stockholders  holding  less 
than  half  the  votes  Is  invalid.  Dol- 
D?oo''-A^'"*'"s°"-  ^'2  C&\.  366.  166 
P  488.  AnnCa.sl917B  1001.  (2)  Where 
It  is  required  by  the  governing  law 
*"«  ^*..  P''°P.''letary  meetlne  shall  be 
called  by  "a  petition  signed  by  twelve 
or  them."  a  less  number  than  twelve 
proprietors  cannot  legally  call  a 
meeting,  although  they  may  own 
twelve  rights  or  shares.  Evans  v. 
Osgood,  18  Me.  218.  (3)  If  the  char- 
ter  provides  that  a  special  meeting 
to  remove  a  director  may  be  called 
»y  any  number  of  members  whose 
shares  constitute  a  majority  of  the 
stock,  a  meeting  called  by  those  rep- 
resenting less  than  a  majority  of  the 
stock  Is  void.  Southern  Plank  Road 
Co.  v.  Hlxon,  5  Ind.  166. 
-,,*'•  _U-  S.--Borg  V.  New  Orleans 
City  ,R.  Co.,  244  Fed.  617. 
785.  lirl  lin****^  ^   Wallln,  154  Cal 

Md — ^mlth'v.  Brb.  4  Gill  487. 

P*-— In  re  St.  Nicholas  Greek  Cath 


olio  See,  29  Pa.  C!o.  198.^  ^  ^^ 

Bng.— Boschoek    Proprietary    Co, 
Ltd.  V.  Fuke,  [19061  1  Ch.  148. 

.  M  TabuAtMcML-^i)  TEe  de  fkc; 
to  board  of  directors  may  legally  call 
a  special  meeting:  of  stockholders  to 
Increase  capital  stock  where  under 
the  by-laws  such  a  call  may  be  made 
at  any  time  l»y  a  majority  of  the  *oa™ 
of  directors.  Sherwood  ▼.  Wallln.  I;* 
Cal.  786,  99  I>  191.  (8)  Where  a^de 
facto  president  of  a  corporation  has 
called  a  meeting  of  the  corporation, 
and  he  has  held  ofBoe  for  a  year,  and 
no  quo  warranto  proceedings  nave 
been  filed  against  him.  the  vaHdlty_of 
the  meeting  cannot  be  attacked  fp' 
Insufflclency  of  the  call.  Hi  re  St 
Nicholas  Greek  (Catholic  Soc.  89  Pa. 
Co.  198.  rs)  Where  a  general  meet- 
ing Is  called  by  the  directors  of  a 
company  acting  as  a  board  and  pnrsn- 
ant  to  a  resolution  of  the  board.  «nd 
notice  Is  duly  sent  to  the  stockhoM- 
ers.  and  one  of  the  oblects  of  the 
meeting  was  to  confirm  Sfets  thereto- 
fore done  by  persons  purporting  t6 
act  as  directors,  the  fact  that  one  or 
more  of  the  directors  have  b*en  Ir- 
regularly appointed  will  not  Invali- 
date resolutions  passed  at  the  meet- 
ing. Boschoek  ProprletaiT  Coi„  Irtd. 
V.  Puke.  C190S1  1  Ch.  148. 
•I.  See  infra  TCtTt.  A.  .  .  .  __ 
W.  Browne  v.  Iia  Trinidad.  iT 
<3h.  T>.  1. 

65.  Rellly  V.  Oglebay,  86  W.  Va. 
86. 

Tal  tnnstratloiL^— TTnder  a  statute 
providing  that  in  the  absence  of  any 
by-law  on  the  sub.1ect  a  general  meet- 
ing of  the  stockholders  may  be  called 
at  any  time  by  the  board  of  directors 
or  by  any  number  of  stockholders 
holding  together  at  least  one  tenth 
of  the  capital,  a  meeting  cannot  be 
called  by  the  secretary  by  authority 
from  the  stockholders.  Relily  v. 
Oglebay.  26  W.  Va.  86. 

9*.  Hardenburg  v.  FarmerB',  eta. 
Bank.  8  N.  3.  Eq.  68. 

66.  Bernstein  ▼.  Kaplan.  lEO  Ala. 
222.  48  S  681. 

ee,  Taylor  v.  Orlswold,  14  N.  J. 
L.  222.  27  AmD  88.  See  CJogswell  v. 
Bullock,  IS  Allen  (Mass.)  90  (holding 
that  a  meetln«r  called  In  any  manner 
prescribed  by  the  by-laws  is  legal). 
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to  their  personal  benefit  being  fatal  to  the  legality 
of  the  meeting  eonvened  '  thereunder."'  Where 
there  is  neither  statute  nor  by-law  on  the  subject, 
a  call  by  the  directors  must  be  made  by  formal 
order,  their  individual  consent  not  expressed  at  a 
board  meeting  being  insufficient;**  but  it  has  been 
held  that  an  injunction  against  a  caU  for  install- 
ments on  stock  vould  not  be  granted  on  the  ground 
that  the  ofQcers  making  the  call  were  elected  at  a 
meeting  called  by  the  commissioners  appointed  to 
call  it,  although  the  call  was  not  made  by  a  formal 
order  of  the  commissioners,  it  appearing  that  the 
«all  was  signed  by  the  commissioners  individually 
and  was  thereafter  acquiesced  in  by  them.**  The 
call  is  usually  enforced  by  notice  to  the  stockholders, 
and  the  notice  is  generally  the  only  evidence  of  the 
eall,'<*  the  two  acts  being  so  closely  allied  that  they 
are  sometimes  treated  as  identicaU' 

[$  1361]  c.  Objections;  Waiver  and  Estoppel 
As  a  general  rule  stockholders  who  have  been 
present  at,  and  participated  in,  a  meeting  cannot 
object  to  irregularities  in  the  manner  of  its-call.'* 
Any  irregularity  in  the  calling  of  a  meeting  which 
might  be  waived  by  the  stockholder  himself,  if 
present,  may  be  waived  by  his  proxy."  Only  mem- 
bers of  the  corporation  may  complain  on  the  g^und 
of  irregularity  or  formal  defeats  in  the  call  of  a 
corporate  meeting  where  the  action  taken  affects 


only  the  conduct  of  the  corporation  within  the 
scope  of  its  chartered  powers.'* 

[i  1362]  5.  Kotice  of  Meeting'*—*.  Kecessl- 
ty — (1)  Stated  Meeting.  Where  the  time  and 
place  of  meetings  are  stated,  that  is  to  say,  are 
specified  by  statute,  charter,  or  by-law,  or  fixed  by 
usage,  no  notice  of  the  meeting  to  the  stockholders 
is  necessary.'*  Nor  is  it  material  in  what  manner 
the  stated  meetings  of  the  corporation  have  been 
fixed;  if  they  are  in  fact  regularly  held  on  stated 
days  that  is  sufficient."  All  the  members  of  a  cor- 
porate body  are  presumed  to  have  notice  of  the 
time  of  holding  its  stated  meetings  and  are  bound 
by  the  proceedings  at  such  meetings.'*  But  even 
in  case  of  stated  meetings,  it  is  competent  for  a  cor- 
poration to  provide  that  notice  shall  be  given  in  a 
particular  manner,"  and  that,  unless  so  given,  no 
business  can  be  transacted;*"  and  it  is  of  course 
competent  for  an  act  incorporating  a  company  to 
prescribe  that  notice  of  annual  meetings  of  a  speci- 
fied character  shall  be  given.**  Statutes**  and  by- 
laws'* of  this  character  ate  mandatory. 

[$  1363]  (2)  Special  Meeting.  If  a  meeting 
is  special,  all  the  stockholders  must  be  given  notice 
thereof  in  some  authentic  and  legal  mode,  and  the 
omission  to  give  the  notice,  whatever  may  be  the 
cause,  will  generally  invalidate  the  proceedings  at 
the  meeting,**   unless  all  stockholders  were  present 


67.  Nathan  v.  Tompkins,  82  Ala. 
437,  2  S  747:  Cannon  v.  Trask,  L.  R. 

20  Eq.  669 ;  JKckson  v.  Munster  Bank, 
L.   R.  13  Ir.  118. 

I&JvsottoBa  iMcauM  of  mirri— flhir 

■-      )e  ln€ra  !  1440. 

Ellea  V.  Hlles,  120  III.  A.  617; 
In  re  Hayoraft  Gold  Reduction,  etc., 
Co..    [1900]  2  Ch.  230. 

69.  Hardenburgh  v.  Farmers',  etc.. 
Bank,  3  N.  J.  Eq.  68. 

70.  8ee  Infra  i  1367. 

71.  Forest  Olen  Brick,  etc.,  Co.  v. 
Oade,  66  111.  A.  181  [app  dism  168  III. 
S9.  42  NE  «6,  and  aff  166  111.  367,  46 
NE  286];  Taylor  v.  Qrlswold,  14  N.  J. 
L.    222,  27  AmD  33. 

7a.  Borg  V.  New  Orleans  City  R. 
Co.,  244  Fed.  617;  Newcomb  v.  Reed, 
12  Allen  (Maa&)  362:  BegKS  v.  My- 
ton  Canal,  etc.,  Co.,  (Utah)  179  P  984. 

73.  Columbia  Nat.  Bank  v.  Math- 
ews. 85  Fed.  934,  29  CCA  491;  Bergs 
V.  Myton  Canal,  eta,  Co..  (Utah)  179 
P  984.  _ 

74.  Counsel  of  Jewish  Women  v. 
Boston  Section  Counsel  of  Jewish 
Women,  212  Mass.  219,  98  NB  862. 

7B.  Motloa  of  adjonxiied  masUnfa 
see  Infra  {  1486. 

76.  Minn. — Morrll!  v.  Little  Palls 
Mfg.    Co.,   53   Minn.   371,  66   NW    647, 

21  L.RA  174. 

N.  H. — Jones  V.  Concord,  etc.,  R.  Co., 
67  N.  H.  119,  38  A  120;  Atlantic  Mut. 
F.   Ins.  Co.  V.  Sanders,  36  N.  H.  252. 

N.  Y.— Peo.  V.  Batchelor,  22  N.  T. 
128;  New  York  Blectrical  Workers' 
Union  V.  Sullivan,  122  App.  X>lv.  764, 
107  NYS  886;  Peo.  v.  Peck.  11  Wend. 
604.  27  AmD  104. 

Oh. — State  v.  Bonnell,  S5  Oh.  St. 
le. 

Vt.— Warner  v.  Mower,  11  Vt.  885. 

Bng.— Rex  V.  HtU,  4  B.  &  C.  426. 
10  KCL  644,  10?  Reprint  1118;  Rex  v. 
May,  5  Burr.  2681,  98  Reprint  408;  An- 
sell  &  A.  Corp.  S  488. 

Que. — Plneau  v.  St.  Liaurent,  25  Que. 
K.  B.  210. 

77.  Atlantic  Uut.  V.  tan.  Co.  t. 
Sanders.  3<  N.  H.  252. 

78.  Peo.  V.  Batchelor,  22  N.  T.  128. 
Warner  v.  Mower,  11  Vt.  886. 


79. 
80. 
81. 


Warner  v.  Mower,  '11  Vt.  886 
U.  9.  V.  McKelden,  11  D.  C.  162. 


V.  9.  V.  McKelden.  11  D.  C.  162. 

83.  Stabler  v.  El  Dora  Oil  Co.,  27 
Cal.  A.  616,  150  P  648. 

[a]  Vhns  the  by-laws  of  a  corpo- 
ration, which  deslCTiate  a  specified  day 
of  each  year  as  the  time  for  the  an- 
nual meetlngr  of  stockholders,  and 
which  require  the  board  of  directors 


to  call  such  meeting  by  notice,  and 
which  authorize  the  board  to  call  spe- 
cial meetings  on  its  own  motion  or  on 
the  written  request  of  a  specified 
number  of  stockholders,  arive  the  di- 
rectors no  discretion;  but  require 
them  to  call  an  annual  meeting  by 
notice,  especially  on  demand  of  hold- 
ers of  a  larre  number  of  shares  of 
stock  presented  more  than  two  weeks 
before  the  time  fixed  for  the  meet- 
ing. Stabler  v.  El  Dora  Oil  Co.,  27 
Cal.  A.  616.  150  P  643. 

84.  U.  8. — In  re  Butler,  207  Fed. 
706,  126  CCA  228;  Cleveland  City 
Forge  Iron  Co.  v.  Taylor  Bros.  Iron- 
Works,  64  Fed.  82;  In  re  St  Helen 
Mill  Co..  21  F.  Cas.  No.  12,222,  3  Sawy. 
88. 

Ark. — Red  Bud  Realty  Co.  v.  South, 
96  Ark.  281,  301,  131  SW  340  [cit 
Cyc]. 

Cal. — San  Buenaventura  Commer- 
cial MIn.,  etc.,  Co.  v.  Vassault,  60  Cal. 
634. 

Conn. — Stow  ▼.  Wyso,  7  Conn.  214, 
18  AmD  99. 

D.  C— U.  a.  V.  UcKelden,  11  D.  C. 
162. 

111.— Peo.  V.  Matthlessen,  269  III. 
499,  109  NE  1066,  1068,  AnnCa8l916E 
1035  tclt  Cyc];  Charter  Gas  Engine 
Co.  V.  Charter,  47  111.  A.  36. 

I<a. — ^Davies  v.  Monroe  Water 
Works,  etc.,  Co.,  107  I>a.  145.  31  S 
694;  Lincoln  v.  New  Orleans  Express 
Co.,  46  La.  Ann.  729,  12  S  937. 

Me. — Smith  v.  Schoodoc  Pond  Pack- 
ing Co.,   109  Me.   665,   84  A  268. 

Mass. — ^Wigpln  v.  Lowell  First 
Freewill  Baptist  Church,  8  Mete.  301. 

Mo. — State  v.  McGrath.  86  Mo.  239. 

N.  Y. — Craw  y.  BSisterly,  64  N.  Y. 
679  mem;  Peo.  v.  Whltrldtre.  144  App. 
Div.  486.  490,  129  NYS  296  [aff  294 
N.  Y.  646  mem,  97  NE  1112  mem,  and 
dt  Cyol;  Stein  v.  Marks,  44  Miac 
140,  89  NYS  921;  Joseph  F.  Loiibat 
V.  Herman  R.  Le  Roy,  40  Hun  B46, 
17    AbbNCas    512. 

N.  C. — Asbury  v.  Mauney,  173  N.  C. 
464,  92  SE  267;  Hill  v.  Atlantic,  etc., 
R.  Co.,  148  N.  C.  589,  66  SB  864.  9 
LRANS  606. 

Oh. — State  ▼.  Bonnell,  86  Ob.  St. 
10. 

Pa. — ^Baglay  ▼.  Reno  Oil  Co.,  201 
Pa.  78.  60  A  760,  56  LRA  184:  Com. 
V.  Cullen.  IS  Pa.  133,  63  AmD  460; 
Com.  V.  Guardians  of  Poor,  6  Serg. 
&  R.  469;  Shepp  v.  Norrlstown  Pass. 
R.  Co.,  2  Pa.  Dist.  679,  18  Pa.  Co. 
254;  Brown  v.  Electric  Min.  Hach. 
Co.,  22  PittsbLegJNS  348.     . 


R.  I. — Atlantic  De  Lalne  Co.  v.  Ma- 
son, 6  R  I.  463. 

Vt. — Stevens  v.  Eden  Meetlns- 
House  Soc,   12  Vt.  688. 

Eng. — Rex  v.  Langhorn,  4  A,  &  EL 
638,  31  ECL  243.  Ill  Reprint  889; 
Rex  V.  Hill,  4  B.  &  C.  441,  10  ECL 
644,  107  Reprint  1118;  Rex  v.  May,  6 
Burr.  2681,  98  Reprint  408;  Rex  v. 
Grimes,  5  Burr.  2598,  98  Reprint  366; 
Rex  V.  Doncaster,  2  Burr.  738,  97  Re- 
print 641,  2  Ld.  Ken.  391,  96  Reprint 
1220;  Rex  v.  Liverpool,  2  Burr.  723, 
97  Reprint -633,  2  Ld.  Ken.  424,  96 
Reprint  1232;  Rex  v.  Shrewsbury, 
Cas.  t  Hardw.  147,  96  Reprint  94; 
Rex  V.  Theodorlck,  8  East  S43,  103 
Reprint  461;  Smyth  v.  Darley,  2  H. 
L.  Cas.  789,  9  Reprint  1293;  Mus- 
grove  V.  Nevlnson,  2  Ld.  Raym.  1368, 
92  Reprint  384,  Str.  684,  93  Reprint 
716;  Kynaston  v.  Shrewsbury,  Str. 
1061,  93  Reprint  1027;  Rex  v.  Free 
Fisherman  Co.,  8  T.  R.  362,  101  Re- 
print 1429. 

"As  such  special  meetings  rest 
solely  upon  the  notice  given,  for  their 
authority  .  .  .  the  notice  must  be 
such  as  Is  required  by  the  by-laws  or 
the  meetings  would  be  wholly  with- 
out authority,  and  all  business  at- 
tempted to  be  then  done,  would  be  of 
no  binding  force  upon  the  corpora- 
tion. For  the  minority,  if  any, 
whether  present  or  absent,  could  not 
be  bound  except  in  obedience  to  the 
by-laws.  For  In  that  mode,  and  that 
only,  have  they  consented  to '  be 
bound.  Every  member  la  entitled 
to  notice  of  special  meetings  unless 
the  by-laws  excuse  it."  Warner  v. 
Mower,  11  Vt.   386,  393. 

[a]  Applifatlons  of  ml*. — (1)  An 
assessment  upon  paid  stock  when 
authorized  by  charter  can  be  made 
at  a  special  meeting  only  when  no- 
tice was  duly  given  to  all  the  stock- 
holders of  the  purpose  of  the  meet- 
ing. Atlantic  De  Laine  Co.  v.  Ma- 
son, 6  R.  I.  463.  (2)  The  stock  of 
corporations  cannot  be  increased  ex- 
cept by  compliance  with  require- 
ments as  to  notice  of  a  stockholders' 
meeting  to  be  held  for  that  pur- 
pose. Lincoln  v.  New  Orleans  Ex- 
press Co.,  46  La.  Ann.  729,  12  S 
937;  State  v.  McGrath.  86  Mo.  239; 
Shepp  V.  Norrlstown  Pass.  R.  Co., 
2  Pa.  Dlst.   679,  13  Pa.   Co.    254. 

Batlflcatloa  of  acts  of  Inf  ormallr 
MHMBiMsd  mmUMg  see  Infra  i  1375. 

Waiver   by    atUadaBO*    or   assent 

see  Infra  (  U?8.       .       ,^y--v/-vl/-> 
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and  consentfid  in  person  or  by  proxy,**  or  unles? 
the  meeting  -w&a  held  with  the  written  consent  of 
all  the  stockholders.**  If  a  single  member,  having 
the  right  to  be  present  and  vote,  is  not  notified  in 
the  prescribed  manner,  and  is  absent  or  refuses  to 
consent  to  the  proceedings  held  at  the  meeting,  its 
proceedings  will  be  illegal  and  void,  unless  the  char- 
ter or  governing  statute  otherwise  provides.*'  The 
fact  that  a  special  meeting  is  called  at  a  regular 
meeting  will  not  dispense  with  the  necessity  of 
notice  to  all  who  are  not  present  at  the  regular 
meeting.**  Usage  will  not  excuse  the  failure  to  give 
notice  of  a  meeting  of  which  the  law  requires  a 
notice.*" 

[$  1364]  b.  Authority  to  Give  Notice.  Notice 
of  the  corporate  meeting  must  be  issued  by  one 
having  authority  to  issue  it,*°  but  the  authority 
to  g^ve  notice  is  incidental  to  the  authority  to  call 
the  meeting  which  has  already  been  considered.*^ 
Statutes  specifying  who  must  g^ve  the  notice  must 
be  complied  with,  and  a  notice  by  any  one  other 
than  the  authority  specified  by  the  statute  will  be 
insufficient.** 

[$  1365]  e.  Persons  Entiiled  to  Notice.  Oen- 
erally  the  registration  books  of  the  corporation 
determine  who  are  entitled  to  notice,  and  the  validi- 
ty of  a  meeting  will  not  be  affected  by  failure  to  give 
notice  to  persons  not  registered  as  stockholders.'* 
Hence  notice  need  not  be  g^veu  to  an  undisclosed 
owner,**  nor  to  an  unregistered  pledgee.**  However, 
the  giving  of  notice  of  a  meeting  to  holders  of  the 
equitable  title  to  stock  instead  of  to  the  holders 
of  the  legSLl  title  will  not  render  the  meeting  void 
where  the  holders  of  the  legal  title  had  only  a 
bare  legal  title  not  coupled  with  an  interest,  and, 
if  they  had  been  notified  and  had  attended  the 
meeting,  would  have  been  bound  to  vote  in  accord- 
as.  San  Buenaventui^  Commer- 
cial Mln.,  eta,  Co.  v.  Vassault,  BO 
Cal.  534;  Lowe  v.  Los  Angeles  Sub- 
urban Gas  Co.,  24  Cal.  A.  867.  141 
P  899;  Charter  Oas  Entrtne  Co.  v. 
Charter,  47  111.  A.  88;  Hill  v.  At- 
lantic, etc.,  R.  Co.,  148  N.  C.  539,  65 
SE    854.    9    LRANS    606. 

ee.  Xiowe  V.  Iios  Anseles  Sub- 
urban Gas  Co..  24  Cal.  A.  367,  141 
P   399. 

87.  Cal. — Lowe  v.  Lob  Angeles 
Suburban  Gas  Co.,  24  Cal.  A.  367, 
141    P  399. 

111. — Peo.  V.  Matthlessen,  269  111. 
499,  109  NB  1056,  1058.  AnnCa9l916B 
1035  Celt  Cyc];  Charter  Gas  Engine 
Co.    V.    Charter,    47    111.    A    86. 

N.  T. — Dls.  op.  Peo.  v.  Batchelor, 
22  N.  T.  128;  Matter  of  Keller,  116 
App.    Dlv.    58,    101    NTS    133. 

Pa. — Hebb-  V.  Hebb  Coke  Drawer 
Co.,  20  Pa.  Dlst.  199,  208,  37  Pa. 
Ca    364    fquot    CycJ. 

Eng. — Rex  v.  May,  5  Burr.  2681,  98 
Reprint  408;  Rex  v.  Oaborlan,  11 
H^st  77,  103  Reprint  933:  Rex  v. 
Theodorick,  8  East  543,  103  Reprint 
451. 

88.  Peo.  v..  Batchelor,  22  N.  T. 
128. 

[a]  Til*  reuott  Is  that,  while  all 
the  members  of  a  corporate  body  are 
presumed  to  have  notice  of  the  time 
of  holding  its  stated  meetings,  and 
are  bound  by  the  proceedings  at  such 
meetings,  there  Is  no  presumption 
that  they  know  what  la  done,  so  as 
to  charge  them  with  notice  of  any- 
thing there  transacted,  contemplat- 
ing future  action  at  a  time  other 
than  that  of  a  stated  meeting.  Peo. 
V.    Batchelor,    22    N.    T.    128. 

89.  Wlggln  V.  Lowell  First  Free- 
will Baptist  Church,  8  Mete.  (Mass.) 
801;  Rex  v.  Hill,  4  B.  &  C.  426,  10  ECL 
644.   107   Reprint   1118. 

90.  Bethany   Cong.  Soc.  v.  Sperry, 


ance  witn  the  wishes  of  the  beneficial  interest.** 
Where  a  stockholder  is  non  compos  mentis  and  thus 
incapable  of  receiving  a  notice  of  a  meeting,  the 
regularity  of  the  meeting  will  not  be  affected  by 
failure  to  g^ive  him  notice.*^ 

[$  1366]  d.  Length  of  Notice.  If  the  time 
during  which  the  notice  must  be  given  is  not  speci- 
fied in  any  statute  or  governing  instrument,  then 
the  implication  of  the  law  is  that  the  length  of  time 
must  be  reasonable.**  But  where  the  governing  stat- 
ute, or  a  valid  by-law,  prescribes  the  time  which  shall 
elapse  between  the  giving  of  the  notice  and  the  meet- 
ing, the  proceedings  at  the  meeting  will  be  voidable 
unless  the  notice  is  given  for  the  prescribed  time.** 
In  the  absence  of  statutory  or  charter  restrictions, 
the  length  of  the  notice  may  be  prescribed  by  by- 
laws, subject  only  to  the  restriction  that  the  time 
must  be  reasonable,^  and  the  mere  fact  that  the 
notice  is  insuflleient  to  allow  to  any  particular 
stockholder  time  to  attend,  he  being  away  from 
his  residence,  will  not,  in  the  absence  of  fraud, 
render  the  time  unreasonable;.*  Where  charter 
provisions  as  to  the  length  of  the  notice  conflict 
with  constitutional  provisions,  the  latter  controL* 
Nor  can  a  by-law  roduce  the  torn  prescribed  by 
charter  or  statute.*  Where  a  general  statutory 
provision  conflicts  with  a  special  provision,  the  latter 
controls  whenever  the  meeting  oomes  within  the 
purview  of  the  special  provision.* 

Computation  of  time  is  made  according  to  the 
general  law  applicable  to  legal  notices,  according 
to  which  either  the  first  or  the  last  day  of  any 
specified  period  is  usually  excluded.*      • 

[i  1367]  e.  Form  and  Contents— (1)  In  Gen- 
eral. The  requisites  of  the  notice  may  be  enumer- 
ated as  follows:  (1)  It  must  be  issued  by  one  who 
has    authority    to   issue    it.^      (2)     It   must    state 


10   Conn.    200;    Evans  v.   Osgood,    18 
Me.    213;    Stevens   v.    Eden   Meetlng- 
House    Soc,    12   Vt.    688. 
91.     See    supra   (   1369. 

93.  Kullnskl  V.  Dambrowski,  29 
Wis.    109. 

•3.  In  re  S.  ft  S.  Mfg.,  etc.,  Co., 
246  Fed.  1006;  Dana  v.  American 
Tobacco  Co.,  72  N.  J.  Eq.  44,  65  A 
730  [aft  73  N.  J.  Eq.  786,  69  A  2231: 
Wright  V.  Tacoma  Gas,  etc.,  Co.,  63 
Wash.  262,  101  P  866;  Allen  v.  Gold 
Reefs  of  West  Africa,  Ltd.,  [19001  1 
Ch.   666. 

MugiMboMoa.  of  tnusfer  r«MV- 
•lly  see  supra  {{  1148-1182. 

94.  Wright  V.  Tacoma  Gas,  etc., 
Co.,  63  Wash.  262,  101  P  865  (hold- 
ing that,  where  stock  Is  held  In  the 
name  of  another,  who  Is  notified  of 
a  meeting  of  the  stockholders  and 
appears  by  proxy  and  votes  at  such 
meeting,  the  real  owner  Is  not  en- 
titled to  notification), 

95.  McDanlels  v.  Flower  Brook 
Mfg.  Co.,   22  Vt.  274. 

9ie.  Ex  p.  Holmes,  B  C<5W.  (N.  T.) 
426;  American  Nat.  Bank  v.  Oriental 
MlUs,   17  R.  I.   651,  22  A  795. 

Ta]  J.  fansral  assignment  Tiy  a 
corporation  for  the  benefit  of  its 
orsoltors  la  not  rendered  void  by  the 
fact  that  the  notice  of  the  stock- 
holders' meeting  at  which  it  was  au- 
thorized to  be  made  was  given  to  the 
transferees,  and  not  to  the  trans- 
ferors, of  certiln  Bhareo.  the  trans- 
fers of  which  were  InsufHclent  to 
nass  the  lepal  title,  because  not 
formally  made  In  the  transfer  books. 
American  Nat.  Bank  v.  Oriental 
Mills,   17    R.    I.    651,   28  A  796. 

97.  Stebbins  y.  Merrltt.  10  Ciuh. 
(Mass.)    27. 

98.  See  TItusvllle  Oil  Exch.  v. 
WItherop,  2  Pa.  Super.  508.  89  Wkly 
NC  186  (holding  that,  in  case  of  a 
meeting  to   consider  the  questlotf  of 


a  voluntary  dissolution.  If  there  is 
no  statute  presorlblng  the  period  for 
which  the  notice  shall  be  ^ven,  a 
notice  for  the  authorised  time  pre- 
scribed for  a  corporate  election  for 
any  purpose  will  suSlce). 

XnjiuuitlOB  1>e«aas«  ot  w«uoii> 
ablanass  see  infra  i  1440. 

99.  Dahl  V.  Palache,  68  Cal.  248. 
9  P  94;  U.  S.  V.  McKelden,  11  D.  C 
162;  Davles  v.  Monroe  Water  Works 
Co„  107  Lai  146.  31  S  694. 

[a]  Slnttnituni^-A  cbarter  pro- 
vision requiring  thirty  days  pre- 
vious notice  to  be  given  to  stock- 
holders of  a  meeting  called  to  con- 
sider the  question  of  the  dissolu- 
tion and  liquidation  of  the  corpora- 
tion is  mandatory.  Davles  v.  Mon- 
roe Waterworks,  etc.,  Co.,  107  La. 
146.   31  a  694. 

[b]  AppUoatlOB  of  Tale. — Where 
a  church  canon  prescribed  that  no- 
tice of  a  meeting  for  the  election  of 
vestrymen  should  be  given  during 
divine  service  upon  the  Sunday  pr»- 
vfons  thereto,  a  notice  given  several 
hours  before  divine  service  was  tn- 
sufflcient,  and  the  election  was  void. 
Dahl  y.  Palache,  68  C^l.  248.  9  P  94. 

1.  Jones  V.  Morrison,  81  Minn. 
140,  16  NW  854;  Taylor  v.  Grls- 
wold,  14  N.  J.  L.  222,  27  AmD  83. 

3.  Jones  V.  Morrison,  SI  Minn. 
140,   16   NW  864. 

3.  Bhepp  V.  Norristown  Pasa  R 
Co.,   2   Pa.  Dlst.   679,   13   Pa.   Co    254. 

4.  Brown  v.  Republican  Moun- 
tain Sliver  Mines,  66  Fed.  7.  58  Fed. 
644,  7  <X;A  412,  24  LRA  776;  TJ.  S. 
v.  McKelden,  11  D.  C.  162:  Charter 
Oas  Ehiglne  Co.  v.  Charter,  47  111.  A 
36. 

5.  Jones  V.  Morrison,  31  Minn. 
140,  16  NW  864. 

6.  The  Vigilanola,  68  Fed.  78t 
See  generally  Time  (88  Cyc  306]. 

7.  See   supra    {    1864. 


For  later  easss.aevslopmsntB  pnfl  ohanfes  In  the  law  see  cumulative  Annotations,  same  title,  page  ai\d  notaanmber. 
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the  time  of  the  meeting,  nnless  there  is  a.  regnlar 
time  fixed  in  the  charter  or  by-laws  of  which  every 
member  is  presumed  to  have  notice.*  (3)  The 
place  where  the  meeting  is  to  be  held,  nnless  the 
place  is  settled  and  established  by  the  charter  or 
by-laws,*  (4)  The  business  to  be  transacted 
thereat.^'  Further  it  must  comply  with  any  other 
requirements  fixed  by  the  statute,  by  the  charter, 
or  by  the  by-laws  of  the  corporation.**  However, 
a  substantial  compliance  with,  such  requirements 
as  to  notice  will  be  suflScient.**  If  general  and 
special  statutory  provisions  relating  to  notice  are 
conflicting,  the  special  statutes  <iontroI  for  matters 
covered  by  them.**  Notices  should  be  stated  in 
language  which  may  be  readily  understood,**  and 
should  be  construed  in  a  sense  in  which  business 
men  to  whom  they  are  addressed  would  understand 
them.*" 

Writing.  If  a  charter**  or  by-law**  requires 
written  notice,  it  is  essential  to  the  validity  of  the 
meeting  that  such  notice  should  have  been  given. 

Date.  Where  by-laws  require  that  notices  be 
mailed  at  a  certain  time  before  the  meeting,  it  is 
immaterial  that  the  notices  are  not  dated.** 

Authority.  The  notice  should  generally  show  the 
aathority  of  the  person  issuing  it.*' 

[$  1368]  (2)  Statement  of  Time  and  Place  of 
Meeting.  Where  notice  is  necessary  to  the  validity 
of*  a  stockholders'  meeting,  it  is  essential  that  such 
notice  should  be  explicitly  given  in  respect  of  day, 


hour,  and  place;  otherwise  the  meeting  cannot  be 
lawfully  held,  unless  all  the  stockholders  are  present 
and  consenting,  in  person  or  by  proxy.*"  It  is  not 
enough  to  give  notice  of  the  day.  The  notice  must 
also  specify  the  hour.**  The  fact  that  a  by-law 
fixes  the  day  and  place  for  an  annual  meeting  does 
not  dispense  with  the  necessity  for  notice,  for  the 
stockholders  are  entitled  to  notice  of  the  hour.** 

Conditional  notice.  Ordinarily  in  the  absence  of~ 
a  provision  expressly  authorizing  it,  the  giving  of  a 
conditional  notice  will  not  sufBce.'*  But  under  some 
statutory  provisions,  a  notice  of  this  character  has 
been  upheld.** 

[i  1369]  (9)  Bnsiness  to  Be  Transacted— (a) 
Necessity  of  Statement.  Where  a  corporate  meet- 
ing is  stated  and  general,  no  notice  is  ordinarily 
required  of  the  nature  of  the  business  to  be  trans- 
acted.*' But  where  an  action  of  importance  which 
is  extraordinary  and  outside  of  the  usual  business 
transacted  at  the  regular  or  annual  meetings  of  the 
stockholders  is  to  be  taken,  a  notice  thereof  must 
be  given,*'  as  for  example,  an  increase  in  the  num- 
ber of  directors.**  In  the  case  of  a  special  meeting 
it  is  necessary  that  the  notice  should  state  the 
nature  of  the  business  for  the  transaction  of  which 
the 'meeting  is  convened;  otherwise  the  transac- 
tion of  business  not  embraced  in  the  notice  wQl  be 
void  unless  all  the  members  are  present  and  oon« 
sent  thereto,**   in  which  latter  event  the  transao- 


&     See   infra   t   1268. 

9.  See  Infra  {1368. 

10.  See    Infra    SS    1369,    1370. 

11.  U.  S. — Pond  V.  Vermont  Val- 
ley R.  Co.,  19  F.  Cas.  No.   11,264. 

Conn. — Stow  v.  Wyae,  7  Conn.  214, 
18   AmD   99. 

D.  C. — Schickler  v.  Washington 
Brewery  Co.,   33   App.  3S. 

111. — Charter  Gas  Engine  Co.  v. 
Charter.  47   111.  A.  36. 

Ky. — Shelby  R.  Co.  ▼.  LiOUlsville, 
etc.,   R.  Co..  12  Bush  62. 

1.8. — ^Davles  v.  Monroe  Water- 
works, etc  Co..  107  La.  146.  31  S 
«94. 

Minn. — Whipple  v.  Christie,  122 
Minn.  73,  76,  141  NW  1107   [cif  CycJ. 

Or. — Riggs  V.  Polk  County,  51  Or. 
609,  95  P  6. 

Vt. — ^Hunt  V.  Norwich  School  Dlst 
No.  20.  14  Vt.  300.  39  AmD  225. 

12.  Bernstein  V.  Kaplan,  150  Ala. 
222.   43   S   581. 

13.  Heller  v.  National  Mar.  Bank, 
83  Md.  602,  43  A  800,  73  AmSR  212, 
45  LRA  438;  Jones  v.  Morrison,  31 
Minn.  140.  16  NW  864. 

14.  Alexander  v.  Simpson,  48  Ch. 
D.  139. 

15.  Alexander  v.  Simpson,  48  Ch. 
D.  139. 

16.  Wescott  V.  Minnesota  Hin. 
Co.,  23  Mich.  146. 

17.  Stevens  v.  Eiden  Meeting 
House  Soc  12  Vt.   688. 

18.  Clark  V.  Wild,  85  Vt  212,  81 
A  636,  AnnCasl914C  661. 

U.  Johnston  v.  Jones,  28  N.  J. 
Eq.   216. 

ao.  V.  S. — Coe  V.  Alabama  Bast, 
etc.,  R  Co.,  52  Fed.  631  [aff  54  Fed. 
669,   4   CCA   611]. 

Cal. — San  Buenaventura  Commer- 
cial Mln.,  etc,  Co.  v.  Vassault,  50 
Cal.   534. 

Conn. — Stow  v.  Wyse,  7  Conn.  214, 
18   AmD  99. 

111.— Peo.  v.  Matthlessen,  193  111. 
A.  328,  336  [aft  289  111.  499,  109  NB 
1056,  AnnCasigiOE  1035,  and  quot 
^cl;  Charter  Oas  Engine  Co.  v. 
Charter,  47  111.  A.  36. 

Mass. — ^Wiggin  v.  Lowell  First 
Freewill  Baptist  Church    8  Mete.  801. 

Or. — Rlggs  V.  Polk  County,  61  Or. 
609,   512,    86   P  6   [olt  Cycl. 

Pa. — Brown  v.  Electric  Mln.  Mach. 
Co.,    22    PittsbLegJNS    843. 

JTeoassttr  of  nottoe  of  atateC  »••«• 


Ian  see  supra  t  1362. 

31.  San  Buenaventura  Commer- 
cial Min.,  etc.,  Co.  v.  Vassault,  60 
Cal.  534;  Peo.  v.  Matthlessen,  269  III. 
499,  109  NE  1056,  AnnCa8l916E  1036 
[clt  Cyc]. 

SS.  San  Buenaventura  Commer- 
cial Mln.,  eta,  Co.  v.  Vassault,  50 
cal.   634. 

S3.  Alexander  v.  Simpson,  43  Ch. 
D.  189  (holding  that  a  notice  of  a 
second  meeting,  made  conditional 
upon  the  passage  of  certain  resolu- 
tions to  be  proposed  to  a  prior  meet- 
ing, is  invalid,  and  not  made  good 
by  the  fact  that,  the  stockholders 
have  acquire^  information  aliunde 
that  such  resolutions  were  passed 
at  the  first  meeting). 

[a]  Votlcs  not  objaetlonable  as 
bsiB^  conditional. — (1)  A  notice  de- 
claring that  the  meeting  therein  re- 
ferred to  will  not  be  held  If  certain 
things  occur  at  a  certain  other  meet- 
ing previously  to  be  held  is  not  sub- 
ject to  objection  as  ibeing  condi- 
tional. (Tlessen  v.  Henderson,  [1899] 
1  Ch.  861  [dist  Alexander  v.  Simp- 
son, 43  Ch.  D.  189]),  (2)  especially 
If  the  notice  states  that  the  stock- 
holders will  be  notified  in  the  event 
that  the  result  of  the  first  meeting 
renders  the  second  unnecessary  (In 
re  Espuela  Land,  etc.,  Ck>.,  48  Wkly 
Rep  684). 

34.  In  re  North  of  B^ngland  SS. 
Co.,  [1905]  2  cni.  15  (holding  that  a 
provision  In  the  articles  of  associa- 
tion of  a  limited  company,  that 
whenever  It  is  Intended  to  pass  a  spe- 
cial resolution  the  two  meetings  may 
be  convened  by  one  and  the  same 
notice,  and  It  shall  he  no  objection 
that  the  notice  onlyi  convenes  the 
second  meeting  contingently  on  the 
resolution  being  passed  by  the  requi- 
site majority  at  the  first  meeting.  Is 
not  ultra  vires  or  inconsistent  with 
the  letter  or  spirit  of  the  Companies 
Act,  providing  that  "Notice  of  any 
meeting  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  duly 
given  and  the  meeting  to  be  duly 
held,  whenever  such  notice  is  given 
and  meeting  hel,d  in  manner  pre- 
scribed by  the  regulations  of  the 
company,"  and  a  notice  given  in  con- 
formity with  this  provision  would 
be  a  valid  notice,  and  the  second 
meeting  summoned  by  it  would  be 
duly  summoned). 


35.  Warner  v.  Mower,  11  Vt  885, 
391. 

"A  manifest  distinction  obtains  be- 
tween general  stated  meetings  of  a 
corporation,  and  special.  .  .  .  Stated 
meetings  may,  nevertheless,  be  spe- 
cial, 1.  e.  limited  to  particular  busi- 
ness. But  stated  meetings  of  a  cor- 
poration, are  usually  general,  i.  e. 
for  the  transaction  of  all  business 
within  the  corporate  powers.  Un- 
less the  object  of  such  meeting  is 
restricted  by  express  provision  of 
the  by-laws,  it  would  ordinarily  be 
understood  to  be  general;  and  so 
every  corporator  would  be  bound  to 
understand  it."  Warner  v.  Mower, 
supra. 

36.  Bagley  v.  Reno  Oil  Co.,  201 
Pa.  78,  60  A  760,  66  LRA  184. 

[a]  Baaaoa  (or  rale.— "By  experi- 
ence and  observation,  we  know  that, 
at  these  regular  annual  meetings, 
only  the  general  routine  of  busi- 
ness is  transacted,  and  the  corpora- 
tion passes  from  one  year  of  its  ex- 
istence into  the  next,  with  the  by- 
laws regulating  the  number  of  Its 
directors  and  its  general  manage- 
ment unchanged.  A  majority  of  stock- 
holders rarely  attend  in  person.  Their 
proxies  are  given  to  attorneys  to 
vote  for  them  on  the  usual  and  ordi- 
nary questions  and  matters  that 
arise.  If  one  or  more  stockholders 
contemplate  action  of  an  unusual  or 
extraordinary  character,  it  is  but 
reasonable  that  their  associates 
should  have  notice  that  radical,  and, 
what  may  prove  disastrous,  change^ 
are  contemplated,  and  that  an  effort 
will  be  made  to  effect  them."  Bag- 
ley  V.  Reno  OH  Co..  201  Pa.  78,  81,  60 
A  760,  58   LRA  184. 

37.  Bagley  v.  Reno  Oil  Co.,  201 
Pa.   78,  50  A  760,  66  LRA  184. 

as.  Cal. — IX>lbear  v.  Wilkinson, 
172  Cal.  366,  166  P  488,  Ann(}asl917E 
1001. 

Conn. — Gold  Bluff  Mln.,  etc.,  Corp. 
V.  Whltlook.   76  Conn.   689,   65  A  175. 

111.— Merrltt  v.  Farriss,  22  111.  303. 

Ky. — Shelby  R.  Co.  v.  IiOUlsviUe, 
etc.,  R.  Co.,  12  Bush  62. 

Me.  —  Sampson  v.  Bowdolnham 
Steam  Mill  Corp.,  36  Me.  78;  E^vana 
V.    Osgood,    18    Me.    213. 

Md. — Mutual  F.  Ins.  Co.  v.  Far- 
quhar,    86    Md.   668,    39   A   627. 

Mass. — Evans    v.    Bostori    Heating 
Co.,  167  Mass.  87,  81  VTB  6X     ' 
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tioA  of  such  business  will  be  valid.**  Wbere  the 
object  of  a  meeting  is  restricted  by  the  by-laws, 
it  is  a  special  meeting  within  this  role  and  no  other 
business  may  lawfully  be  transacted  there  unless 
special  notice  is  given.*"  A  charter  provision  that 
at  special  meetings  "all  or  any  business  of  the  cor- 
poration may  be  transacted  or  acted  on"  does  not 
dispense  with  the  necessity  of  notice  of  the  busi- 
ness to  be  transacted  at  special  meetings.'^  A  pro- 
'tision  in  the  by-laws  that  the  notice  for  meetings 
shall  specify  the  business  to  be  transacted  does  not 
require  specific  notice  as  to  business  which  other 
by-laws  prescribe  shall  be  transacted  at  the  speelfie 
meeting.^^  The  business  transacted  may  be  valid, 
although  it  is  more  limited  than  that  stated  in  the 
call  as  the  purpose  of  the  meeting.'* 

A  enstom  as  to  the  transaction  of  business  at  cor- 
porate meetings  cannot  overcome  the  express  pro- 
vision of  the  charter.**  Hence,  where  specific 
provision  is  made  in  the  charter  for  notice  of  a 
meeting  for  the  purpose  of  amending  the  by-laws. 


a  usage  of  the  corporation  will  not  give  validity  to 
an  amendment  made  at  a  general  meeting  without 
specific  notice.*'  But  the  fact  that  the  notice  of 
the  annual  meeting,  states  only  that  it  is  for  the 
election  of  officers  will  not  prevent  the  transaction 
of  general  business  at  such  a  meeting  in  accordance 
with  an  established  custom.** 

[$  1370]  (b)  Soffidency  of  Statement.  The 
statement  of  the  purposes  of  the  meeting  must  be 
sufficient  to  oslU  the  attention  of  the  stockholders 
to  the  particular  subjects  intended  to  be  brought 
before  them.*'  The  rules  as  to  the  necessity  of 
specifying  the  purpose  of  a  special  meeting  qf  stock- 
holders are  more  strict  than  those  applicable  to 
directors  meetings.**  Technical  objections  to  the 
notice,  however,  will  not  be  sustained  where  it  is 
substantially  suf&cient.*'  An  error  in  the  state- 
ment of  the  purpose  of  the  meeting  which  is  not  mis- 
leading may  be  disregarded.*"  Where  the  articles 
of  association  require  the  notice  to  state  the  general 
nature  of  the  business,  each  case  must  be  determined 


can  Tube-Works  v.  Boston  Mach. 
Co.,  139  Mass.  S,  29  NE  63;  People's 
Mut.  Ins.  Co.  V.  Westcott,  14  Gray 
440;  Little  v.  Merrill,   10  Pick.  643. 

Mich. — Tuttle  V.  Mlohlgan  Air 
Line  R.  Co..  36  Mich.  247. 

Minn.— Whipple  v.  Christie,  122 
Minn.  73,  80,  141  NW  1107,  AnnCas 
1914D    866    [quot   Cyc]    (per   Brown, 

Mo.— St.  Louis  V.  Wlthaus,  16  Mo. 
A.  247  [afC  90  Mo.  646,  3  SW  395] 
(munlcliial  ordinance  void  if  passed 
at  a  special  meeting  and  havfnK  no 
reference  to  anything  embraced  in 
the  message  of  tne  mayor  calUns  the 
meeting). 

N.  H. — Jones  v.  Concord,  etc.,  R. 
Co.,  67  N.  fL  234,  30  A  614,  68  AmSR 
65Q;  8t.  Mary's  Benev.  Assoc,  v. 
Lynch,  64  N.  H.  213,  9  A  98. 

N.  T.— Union  Gold,  etc..  Mln.  Co. 
V.  Smith,  44  Misc.  567,  90  NTS  199. 

N.  C. — ^Aabury  v.  Mauney,  178 
N.  C.  454,   467,  92    SE   267    [cit  Cyc]. 

Pa. — Hebb  v.  Hebb  Coke  Drawer 
Co.,  20  Pa.  Dlst.  199,  208,  37  Pa. 
Co.  364  tquot  Cyc]. 

R.  I. — ^Atlantic  De  LAlne  Co.  v. 
Mason,  6  R.   I.  468. 

Va. — Hunt  v.  Norwich  School  Dist. 
No.  20,  14  Vt.  300,  39  AmD  226;  War- 
ner V.  Mower,   11  Vt.   885. 

Eng. — In  re  Bridjiort  Old  Brewery 
Co.,  L.  R.  2  Ch.  191;  Normandy  v. 
Ind,  Coope  &  Co.,  Ltd.,  [19081  1  Ch. 
84;  Tlessen  v.  Henderson,  [1899]  1 
Ch.  861;  Wall  v.  London,  etc.,  Assets 
Corp.,  [1898]  2  Ch.  469;  Kaye  v. 
Croydon  Tramways  Co.,  [1898]  1  Ch. 
368;  In  re  London,  etc..  Counties 
Land  Co.,  31  Ch.  X>.  223;  In  re  Sillc- 
stone  Fall  Colliery  Co.,  1  Ch.  D.  88; 
Imperial  Bank  of  China,  etc.  v.  Hin- 
dustan Bank,  L.  R.  6  Bq.  91;  Rex  v. 
Doncaster,  2  Burr.  738,  97  Reprint 
541,  2  Ld.  Ken.  391,  96  Reprint  1220; 
Rex  v.  Liverpool,  2  Burr.  723,  97  Re- 
print 683,  2  Ld.  Ken.  424,  96  Re- 
Srlnt  1282;  Anglo-Californlan  Gold 
[in.  Co.  v.  Lewis,  6  H.  &  N.  178,  158 
Reprint  72:  In  re  Stearic  Acid  Co., 
9  Jur.  N.  S.  1066;  Machell  v.  Nevln- 
son,  2  Ld.  Raym.  1355,  92  Reprint 
382. 

a*.  Mutual  F.  Ins.  Co.  v.  Far- 
guhar,  86  Md.  668,  39  A  527;  Rex  v. 
Theodoricic,  8  East  643,  108  Reprint 
461. 

30.  Warner  v.  Mower,  11  Vt  S86. 

31.  Atlantic  De  Lalne  Co.  v.  Ma- 
son, 6  R.  L  463. 

[a]  XMrr  of  mi  MMaammt  on 
the  stockholders  cannot  be  made  at 
a  speelal  corporate  meeting,  unless 
the  stockholders  have  been  notified 
that  such  was  the  purpose  of  the 
meeting.  Atlantic  De  Lalne  Co.  v. 
Mason,  5  R.  I.  463. 

33.  Sampson  v.  Bowdolnham  Steam 
Mill  Corp.   38  Me.  78. 


33.  Logic  V.  Mother  Lode  Cop- 
per Mines  Co.   (Wash.)  179  P  886. 

[a]  ninstratlon.  —  That  a  notice 
of  a  stockholders'  meeting  to  con- 
sider the  ratification  of  a  contract 
for  sale  of  practically  all  of  Its  prop- 
erty in  consideration  of  stock  In  the 
purchasing  corporation  also  Inclnded 
the  distribution  of  such  stock  among 
Its  stockholders,  at  which  meeting 
they  decided  not  to  distribute  the 
stock,  is  not  a  matter  of  which  the 
stockholders  may  complain  on  objec- 
tion to  the  ratification  of  the  pro- 
posed sale.  Logle  v.  Mother  Lode 
Copper  Mines  C^.,  179  P  836. 

34.  Mutual    F.    Ins.    Cki.    v. 
quhar,  86  Md.  668,  39  A  627. 

35.  Mutual    F.    Ins.    Cto.    v. 
quhar,  86   Md.  668,  39  A  627. 

33.    Mutual    P.    Ins.    Co.    v. 
quhar,  J6    Md.    668,    89    A    627, 


Far- 

Far- 

Far- 
-  ^  To 
same  effect  Warner  v.  Mower,  11  Vt. 
385. 

37.  Evans  v.  Osjn>o4,  18  Me.  218; 
Normandy  v.  Ind,  Coope  &  Co.,  Ltd., 
[1908]    1    Ch.  84. 

"The  notice  which  specifies  the 
business,  or  the  object  of  the  meet- 
ing is  to  be  a  fair  notice,  intelligible 
to  the  minds  of  ordinary  men,  the 
class  of  men  ...  to  whom  it  has 
been  addressed."  Henderson  v.  Aus- 
tralasia Bank,  62  L.  T.  Rep.  N,  S. 
869,  871  [rev  on  other  grounds  45 
Ch.   D.   3801. 

[a]  KeM  ■nfiotanti  (1)  For  crea- 
tion of  bonded  Indebtedness  a  portion 
of  which  was  to  be  used  in  retiring 
existing  bonded  indebtedness.  Mar- 
ket St.  R.  Co.  V.  Hellman,  109  CaL 
671,  42  P  226.  (2)  A  call  "to  con- 
sider the  question  of  an  issue  of 
bonds  of  the  comi)any  secured  by  a 
mortgage  of  its  property"  sufflciently 
indicates  that  final  action  is  to  be 
taken.  Evans  v.  Boston  Heating  Co., 
167  Mass.  37,  31  NB  698.  (3)  A  reso- 
lution passed  at  a  general  meeting  of 
stockholders,  under  the  English 
Joint-Stock  Companies  Acts,  has 
been  held  not  invalidated  by  the  fact 
that  the  notice  convening  it  did  not 
suggest  any  reason  why  the  contract 
could  not  be  carried  into  effect  with- 
out the  sanction  of  a  general  meet- 
ing. Grant  v.  TTnited  Kingdom 
Switchback  Railways  Co.,  40  Ch.  D. 
136. 

[b]  SaU  laniSolaiit!  (1)  "To  trans- 
act any  other  business,  the  proprie- 
tors might  think  proper"  is  not  suf- 
flclent  to  cover  a  division  or  assign- 
ment of  lands  to  individual  proprle- 
Va^-,  Evans  v.  Osgood,  18  Mo.  218. 
(2)  A  vote  to  Issue  special  stock  is 
not  authorized  by  a  call  to  consider 
issuance  of  preferred  stock.  Ameri- 
can Tube- Works  y.  Boston  Maeh.  Co., 
139  Mass.  5,  29  NE  63.  (3)  Notice 
01  an  annual  meeting  to  act  on  the 

1  report  of  the  directors,  choose  a  new 


board  for  the  ensuing  year,  and  trans- 
act any  other  business  that  may  b« 
brought  before  it,  will  not  authorize 
a  vote  to  increase  the  capital  stock, 
under  a  statute  permitting  such  an 
increase  to  be  made  "at  any  meet- 
ing called  for  the  purpose."  Jones 
v.  Ooncord.  etc.,  R  Co.,  67  N.  H.  119. 
38  A  120.  (4)  A  meeting  of  a  mu- 
tual fire  insurance  company,  called 
"for  the  purpose  of  making  such  al- 
terations in  the  by-laws  of  such  com- 
pany as  may  be  deemed  necessary, 
and  for  the  transaction  of  such  other 
business  as  may  come  before  them," 
'cannot,  after  voting  to  increase  the 
number  of  directors,  which  is  not 
limited  by  the  by-laws,  elect  the  ad- 
ditional directors;  and  an  assessment 
or  call  made  at  a  meeting  of  the 
board  of  directors,  at  which  only  the 
additional  directors  so  chosen  are 
present.  Is  void.  People's  Mut.  Ins. 
Co.  V.  Westcott,  14  Gray  (Mass.) 
440.  (6)  Notice  "to  authorize  issue 
of  bonds  to  the  extent  of  |100,000" 
does  not  authorize  consideration  of 
issue  of  one  hundred  and  fifty  thou- 
sand dollars  in  bonds,  althougli  the 
corporation  wtls  already  Indebted 
fifty  thousand  dollars.  Beecher  v. 
Marquette,  etO:,  Rolling  Mill  (Do.,  45 
Mich.  108  7  NW  696.  ?6)  Considera- 
tion of  "plan  of  amalgamating  the 
interests-  of  properties  .  .  .  and  sndi 
other  business  in  relation  thereto, 
as  well  as  the  general  business  of 
the  company"  does  not  authorum 
resolution  awarding  certain  stock  as 
compensation  for  services.  United 
(Sold,  etc..  Mines  Co.  v.  Smith,  44 
Misc.  567,  90  NTS  199. 

[c]  BafaMne*  to  ■tetnto^— A  no- 
tice of  meeting  called  to  vote  on  an 
increase  of  capital  stock  may  bo  suf- 
ficient if  It  refers  to  the  statute  un- 
der which  the  Increase  Is  authorized 
without  further  statement  of  the 
purpose  of  the  increase.  Jones  ▼. 
Concord,  etc.,  R.  (3o.,  67  N.  S.  234, 
30  A  614,  68  AmSR  650. 

[d]  Oonneetlon  wKh  Ureetoni*  x«- 
Porfc — ^Where  a   notice   convening   a 

feneral  meeting  stated  thit  It  would 
6  held  for  the  purpose  of  recetvlngr 
the  directors'  report  and  the  elec- 
tion of  directors  and  ofllcers,  and  the 
directors'  report  sent  therewith  men- 
tioned certain  business  not  referred 
to  In  the  notice,  the  notice  and  re- 
port together  are  to  be  considered 
sufficient  notice  of  the  special  busi- 
ness. Boschoek  Proprletarv  Co., 
Ltd.  V.  Fuke,  tl»««1  1  Ch.  148. 

38.  Dolbear  v.  'WllklnBOTi.  17S  Cal. 
355.  1S6  P  488,  AnnCasl917E!  1001. 

■peoifyinir  pnrpose  of  dlraeton^ 
meeting  see  Infra  xIII.  B. 

83.  South  School  Diet.  ▼.  Blakes- 
lee.  13  Conn.  227. 

40.  Langan  v.  VmoAlyn,  SO  NTS 
404,  29  AbbNC^as  102. 


For  Ut«r  OMM.d«vaIoinii«ats  and  ohanges  In  the  law  see  cumulative  Annotations,  mme  tttls,  pag«  andapta  number. 
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under  its  particular  circtunstanceg.^^  The  objects  of 
the  meeting  should  at  least  be  set  forth  with  suIH- 
cient  particularity  to  enable  the  stockholder  to 
determine  for  himself  whether  it  is  necessary  for 
hina  to  attend  in  order  to  protect  his  interest.*' 

[(  1371]  f.  Mode  and  Sni&ciniey  of  Service. 
If  no  mode  of  giving  notice  is  prescribed  by  char- 
ter, statute,  by-law,  or  other  governing  instrument, 
then  personal  notice  must  be  given  to  the  share- 
holders; otherwise  the  proceedings  had  at  the  meet- 
ing will  not  be  binding.*'  Publication  of  notice  in 
a  newspaper  of  a  proposed  meeting  is  not  equivalent 
to  personal  notice  or  notice  by  mail  as  required  by 
the  governing  statute.**  The  ofiScers  of  a  corpora- 
tion are  justified  in  mailing  notices  to  the  owner 
and  address  appearing  upon  its  stock  book,*'  in  the 
absence  of  any  Request  for  a  transfer,**  or  distinct 
notice  of  a  change  of  address.*'  Where  the  statute 
provides  that  notice  by  publication  shall  be  given, 
a  specified  time  before  the  date  of  the  meeting  a 
single  publication  is  suf&cient.**  Where  a  more 
widespread  and  effective  notice  of  a  meeting  than 
is  prescribed  by  the  corporate  by-laws  will  conduce 
to  the  propen  management  of  the  corporation,  the 
corporation   ma{y   properly   be  '  charged   with   any 

41.     Monnandy  v.  Ind,  Coop«  &  Co., 
JLtd.,   (19081  1  Cb.  84. 
-    'MM    i 


reasonable  expenses  incurred  in  giving  such  a 
notice.** 

[i  1372]  g.  Waiver— (1)  In  OeneraL  It>  is 
obvious  that  the  act  of  one  who  is  not  a  stockholder 
in  attempting  to  waive  notice  of  a  meeting  is  inef- 
fective.'" The  directors  at  a  directors'  meeting 
cannot  by  signing  and  approving  a  waiver  of  notice 
revoke  a  general  by-law  of  the  company  requiring 
notice  of  special  meetings,'^  and  proceedings  at  a 
meeting  held  without  such  notice  having  been  given 
will  be  set  aside."'  Waiver  of  notice  by  stockholder 
who  is  under  guardianship  is  ineffective.'*  An 
attempted  waiver  of  notice  is  insufScient  where  it 
is  not  signed  by  all  of  the  stockholders.'*^. 

By  BtatTttory  provision  in  a  number  of  jurisdic- 
tions, notice  of  a  meeting  may  be  dispensed  with  by 
.the  unanimous  consent  in  writing  of  all  the  mem- 
bers." 

[i  1373]  (2)  Effect  of  Appearance  and  Par- 
ticipation. No  matter  where  the  meeting  is  held  or 
how  defectively  the  members  are  notified,  the  pro- 
ceedings will  bind  all  who  appear  at  the  meeting  and 
participate  in  it  without  dissent;'*  in  other  words, 
statutory  and  other  requirements  for  notice  of 
meetings  of  stockholders  may  be  waived  by  their 


ra]  K*Id  anlBolaat. — (1)  Where 
the  special  business  indicated  in  the 
notice  Is  the  election  of  directors  for 
the  ensuing  year,  it  will  be  sufficient 
to  charge  the  recipient  ol  the  no- 
tice with  knowledge  that  the  com- 
pany in  general  meeting  might  make 
any  appointments  within  the  limits 
Imposed,  by  Its  regrulatlons.  Belts  & 
Co.,  Ltd.  V.  Macnaghten,  [1910]  1  Ch. 
430.  (2)  A  notice  of  meeting,  stating 
the  general  character  of  the  busi- 
ness to  be  transacted,  and  that  a 
copy  of  the  proposed  new  articles 
may  be  Inspected  at  the  office  of  the 
solicitors  of  the  company.  Is  suffi- 
cient notice  to  stockholders  of  a  pro- 
posal to  alter  the  articles  of  associa- 
tion of  the  corporation.  Tounp  v. 
South  African,  etc..  Exploration,  etc.. 
Syndicate,    [1896]    2   Ch.    268.       , 

[b]  JUUL  laraAolwit. — (1)  Notice 
statlne  that  new  articles  will  be  con- 
sidered and  adopted  must  also  spec- 
ify the  material  alterations  effected 
by  the  new  articles.  Normandy  v. 
Ind.  Coop*  &  Co.,  Ltd.,  [1908]  1  Ch. 
84  (per  Kekewlch,  J.).  (2)  A  no- 
tice of  a  meeting  to  be  held  to  con- 
sider and  adopt  an  agreement  for 
the  sale  of  its  undertaking,  and  the 
compensation  of  Its  directors  and 
eecretary,  referring  to  it  simply  as 
an  agreement  for  the  sale  of  the 
undertaking  and  assets  of  the  com- 
pany, does  not  sufficiently  "specify 
the  purpose  for  which  the  meeting 
is  called"  within  the  section.  Kaye 
V.  Croydon  Tramways  Co.,  [1898]  1 
Ch.  368. 

40.  Tlessen  v.  Henaerspn,  DM9] 
1  Ch.  861;  Kaye  v.  Croydon  Tram- 
ways Co^^  [1898]  1  Ch.  858. 
'  [a]  Vn»  veeniilary  intereM  of  the 
dlraetor  in  the  matter  of  a,  special 
resolution  to  be  proposed  at  the 
meeting  is  a  material  fact  for  this 
purpose.  Tlessen  v.  Henderson, 
ri8991  1  Ch.  861  [foil  Kaye  v.  Croy- 
don Tramways  Co.,  11898]  1  Ch.  .IBS!. 

48.  Conn. — New  Haven  Sav.  Bank 
V.  Davis,  8  Conn,  191 :  Stow  v.  "Wyse,- 
r  Conn.   214.   18  AmD  99. 

Mass. — Wlgtrln  v.  First  Freewill 
Baottst  Church.   8   Mete.   801. 

R.  I. — ^Lockwood  V.  Mechanics  Nat. 
Bank,    9    R.    I.   308,    11   AmR   253. 

Vt. — Stevens  v.  Eden  Meeting 
House  Soc..  12  Vt.  688. 

Bnc. — Rex  v.  May,  6  Burr.  2681,  98 
Renriot   408. 

[a]  Bovoaffli  elaetlan.— Where  by 
U8a<re  notice  of  the  borough  election 
must  be  given  by  personal  summons 
to  thoxe  who  are  within  the  limits 
of  the  borough  and  also  by  the  rlng- 
inc  0<  a  bell,  the  usual  method  can- 


not be  dispensed  with  unless  all  of 
the  persons  who  have  a  right  to  no- 
tice are  actually  summoned  and 
unanimously  agree.  Rex  v.  May,  6 
Burr.    2681,    98    Reprint   408. 

44.  Charter  Gas  Kngine  Co.  v. 
Charter,  47  111.  A.  36. 

46.  t>a.na,  v.  American  Tobacco 
Co.,  72  N.  J.  Eq.  44,  65  A  730  [alT 
73  N.  J.  Eq.  736,  69  A  223];  Allen 
V.  Gold  Reefs  of  West  Africa,  Ltd., 
[1900]    1   Ch.   656. 

[a]  SaoaaMd  atooUioU«v.^Where 
the  articles  of  a  company  provide 
for  the  service  of  notices  by  post 
addressed  to  a  member  at  his  regis- 
tered address,  and  that  the  repre- 
sentatives of  a  deceased  member  are 
not  to  be  entitled  to  receive  notices 
of,  or  to  attend  at  meetings,  until 
they  shall  have  registered  themselves 
as  owners  of  the  shares,  notices  of 
meetings  addressed  and  posted  to  the 
registered  address  of  a  deceased 
member  are  properly  served,  al- 
though the  directors  were  aware  at 
the  time  of  the  member's  death.  Al- 
len V.  Gold  Reefs  of  West  Africa, 
Ltd.,  [1900]  1  Ch.  666.  To  same  ef- 
fect Dana  v.  American  Tobacco  Co., 

72  N.  J.  Eq.  44,  66  A  730  [aff  73 
N.  J.  Eq.  736,  69  A  2281. 

46.  Dana  v.  American  Tobacco 
Co.,  72  N.  J.  Oq.  44,  66  A  730  [aft  78 
N.  J.  Eq.  736,  69  A  223]. 

4V.  Dana  v.  American  Tobacco 
Co..   72   N.   J.   Eq.    44,    SB    A   730    [aff 

73  ^.-3.  Eq.   736,   69  A   228]. 

48.  Weckerly  v.  FeU,  ii  ^a.  Co. 

209. 

CaJ  XUnstMtloB.  —  Where  It  is 
provided  by  statute  that  stockhold- 
ers shall  meet  upon  a  certain  date 
_of  which  published  notice  shall  be 
given  at  least  two  weeks  previously 
by  the  secretary  In  the  manner  pre- 
scribed in  Sec.  7"  and  i  7  provides 
for  calls  on  stock  subscriptions  and 
for  times  and  places  of  payments 
or  which  published  notice  shall  be 
given  for  at  least  two  weeks  preced- 
ing the  time  appointed  for  that  pur- 
oose  In  two  or  more  newspaners  pub- 
lished In  the  county,"  a  single  no- 
tice published  In  one  or  more  news- 
papers in  the  county  nineteen  days 
prior  to  the  time  flxed  was  sufficient. 
Weckerly  v.  Fell,  22  Pa.  Co.  209. 

49.  Lawyers'  Adv.  Co.  v.  Consoli- 
dated R,  etc.,  Co.,  187  N.  T.  395,  80 
NE   199. 

[a]  Zllnstratlon. — Where  trans- 
fers of  the  corporation's  stock  are 
numerous  so  that  a  notice  by  mall 
of  only  two  days  to  stockholders  of 
record  as  prescribed  by  the  by-laws 
would  not  06  a  fair  or  sufficient  no- 
tice of  the  meeting  to  actual  stock- 
holders, it  waa  proper  tor  the  dlreo* 


tors  and  secretary  charged  with  the 
duties  of  giving  notice  to  publish 
and  advertise  a  notice  of  the  meet- 
ing. Lawyers'  Adv.  Co.  v.  Consoli- 
dated R.,  etc.,  Co.,  187  N.  Y.  396,  80 
NE  199. 

80.  Smith  v.  Schoodoc  Fond  Pack- 
ing Co.,  109  Me.   656,  84  A  268. 

61.  Canada  Furniture  Co.  v.  Ban- 
ning, (Man.)  39  DomLR  313,  1  West 
Wkly  31. 

63.  Canada  Furniture  Co.  v.  Ban- 
ning, (Man.)  39  DomLR  313,'  1  West 
Wkly  31. 

83.  Smith  V.  Schoodoc  Pond  Pack- 
ing  Co.,   199   Me.    566,   84  A  268. 

64.  Smith  V.  Schoodoc  Pond  Pack- 
ing Co.,  109  Me.  666,   84  A  268. 

68.  See  statutory  provisions;  and 
J.  W.  Butler  Paper  Co.  v.  Cleveland, 
220  111.  128,  77  NE  99;  Gray  v.  Bloom- 
ington,  etc.,  R.  Co.,  120  111.  A.  169. 

Be,  U.  S. — Handley  v.  Stutz,  139 
U.  S.  417,  11  set  630,  36  L.  ed.  227; 
Synnott  v.  Cumberland  Bldg.  Loan 
Assoc.,  117  Fed.  379,.  64  CCA  663; 
Columbia  Nat.  Bank  v.  Mathews,  86 
Fed.  834,  29  CCA  491;  Kenton  Fur- 
nace K.,  etc.,  Oo.  v.  McAlpin,  6  Fed. 
787. 

Ark. — Siphon  Ventilator  Co.  v. 
Hutton,    116   Ark.    545,    176    SW  30. 

Conn. — Gold  Bluff  Mln.,  etc.,  Corp. 
V.   Whltlook,  75  Conn.  669,  65  A  175. 

111. — Peo.  V.  Matthlessen,  193  111. 
A.  828,  336  [aff  269  111.  499,  109  NE 
1066,  AnnCasl916E  1036,  and  cit 
Cyc];  J.  W.  Butler  Paper  Co.  v.  Cleve- 
land, 121  111.  A.  491  [aff  220  111.  128, 
77  NE  99,  110  AmSR  230];  Hiles  V. 
Hiles,   120    III.  A.   617. 

Tnfl. — Jones  'v.  MiltSH,  etc..  Tump. 
Co.,  7  Ind.  547;  Judah  v.  American 
Live  Stock  Ins.  Co.,  4  Ind.  333. 

Ky. — ^Paducah.  etc..  Ferry  Co.  v. 
Robertson,  161  Ky.  485,  497,  171  SW 
171    [quot    Cyc]. 

Md. — Tompkins  V.  Sperry,  96  Md. 
660.  64  A  254. 

Mass.— Stebblns  v.  Merrltt.  10 
Cush.  27. 

Mich.— Foote  v.  Grelllck,  166  Mich. 
636.    132   NW  473. 

Miss.— St.  Louis  State  Nat.  Ban* 
V.  Grenada  Merchants'  Bank,  83  Miss. 
6l0r  35   S  569. 

Mo— State  v.  Cook,  178  Mo.  189,  77 
SW  B59;  Rlesterer  v.  Horton  Land, 
etc.,  Co.,  160  Mo.  141,  61  SW  238 
fesneclally  overr  State  v.  McGrath, 
86  Mo.  239];  In  re  P.  B.  Mathiason 
Mfg.  Co.,  122  Mo.  A.  437.  99  SW 
602;  Manhattan  Brass  Co.  v.  Web- 
ster  Glass,   etc.,    Co..    37   Mo.  A.   14S. 

N.  J. — In  re  Griffin  g  Iron  Co.,  6S 
N.  J.  L.   168.  41   A   931. 

N.  T. — Schenectady,  etc..  Plank 
Road  Co.  v.  Thatcher,  11  N.  Y.  102;. 
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pre^nee  and  participation.^^  It  has  been  held  that 
this  principle  applies,  although  no  hotice  at  all  was 
gfiven."*  And  one  who  was  present  by  proxy  cannot 
object  that  notice  was  not  given  to  others."*  The 
mere  physical  presence  of  all  'stockholders  at  the 
time  and  place  is  not  sufficient  to  validate  a  meet- 
ing.'°  So  it  has  been  held  that  the  action  of  a 
stoclfholder  in  continuing  to  remonstrate  after  busi- 
ness has  been  taken  up  by  the  meeting  was  not  a 
participation  therein  waiving  the  right  to  legal 
notice  ;^^  and  that  the  action  of  another  stock- 
holder in  being  present  until  after  the  assumption 
of  business,  but  remaining  mute  and  withdrawing 
ipon  th^  failure  of  the  first  stockholder's  remon- 
strance, was  not  a  participation  in  the  meeting 
waiving  the   right  to  legal  notice.** 

[i  1374]     (3)    Objections    by    Third    Persons. 


Where  stockholders  have  a  right  to  and  do  waive 
questions  of  irreg^ularity  of  notice  of  corporate 
meetings,  third  persons  eannot  raise  such  ques- 
tions.'^ 

[$1375]  h.  Ratification.  Acts  done  at  meet- 
ings which  have  been  assembled  without  notice,  at 
least  when  such  acts  relate  to  the  mere  business  of 
the  corporation,  may  become  valid  by  a  subsequent 
ratification  by  the  stockholders.'* 

[i  1376]  6.  Organisation  and  Oondnct  in  Gen- 
eral. When  the  meeting  is  convened,  it  may  in  the 
absence  of  contrary  provision  in  the  statirte  char- 
ter or  by-laws  be  called  to  order  by  the  president*' 
or  some  one  acting  for  him**  or  by  a  stockholder 
who  obtains  the  floor,*^  and,  a  quorum  being  pres- 
ent,** shotdd  proceed  to  the  selection  of  a  chair- 
man.**   While  provision  is  frequently  made  that  the 


Feo, 
104. 


V.  Peck,  11  Wend.  604,  27  AmD 


N.  C— Hill  V.  Atlantic,  etc.,  R.  COy 
143  N.  C.  6S».  6S  SE  864,  9  IjRANS 
606:  Benbow  v.  Cook,  IIB  N.  C.  324, 
20  SB  453,  44  AmSR  464. 

Pa. — Vrooman  v.  R.  P.  Vansant 
Lumbei-  Co.,   215  Pa.  76,  64  A  394. 

Utah. — Smith  v.  Knauss,  17«  P  621. 

W.  Va. — Germer  v.  Triple-State 
Nat.  Gas,  etc.,  Co.,  60  W.  Va.  143, 
IBO,    S4    SB    509    [clt   Cyc]. 

Wis. — Lutheran  Trlfoldlghed  Cong. 
V.  St.  Paul's  EnellBh  Bvangelloal 
Lutheran  Cong.,  169  Wis.  66,  150  NW 
190. 

Wyo. — Smith  V.  Stone,  21  Wyo.  62, 
128   P  612.  .  ;     , 

Engr. — Henderson  v.  Australasia 
Bank,  40  Ch.  D.  170. 

Que. — Courchene  t.  Oompagnle  du 
Pare  Vlger  Co..  24  Que.  K.  B.  97,  28 
DomLR  698.  _  , 

[a]  ZUnatntioii.  —  TM  secretary 
of  a  corporation,  who  gave  notices 
of  stockholders'  meeting  and  partici- 
pated in  the  meeting  without  objec- 
tion, was  estopped  to  question  the 
regularity  of  the  meeting  or  the  le- 
gality of  the  election  of  his  succes- 
sor. Smith  V.  Knauss,  (Utah)  176  P 
621. 

ST.  U.  S. — Synnott  v.  Cumberland 
Bldg.  Loan  Assoc,  117  Fed.  379,  64 
CCA  663. 

Conn. — Gold  Bluft  Kin.,  etc.,  Corp. 
V.  Whltlock,  75  Conn.  669,  56  A  175. 

Md.— Tompkins  v.  Sperry,  96  Md. 
B60,   64  A  264. 

N.  J. — In  re  A.  A.  Grifflng  Iron  Co., 
63  N.  J.  L.  168,  41  A  931. 

Wis. — Lutheran  Trlfoldlghed  Cong. 
V.  St.  Paul's  English  Evangelical  Lu- 
theran Cong.,  169  Wis.  66,  160  NW 
190. 

[a]  Iianrth  of  notloe. — ^A  waiver 
of  statutory  notice  will  be  implied 
where  all  the  shares  of  a  corporation 
are  represented  and  voted  at  a  meet- 
ing held  upon  a  notice  shorter  than 
that  required  by  the  statute.  In  re 
A.  A.  Grifflng  Iron  Co.,  63  N.  J.  L. 
168,  41  A  931. 

tb]  Objects  of  meetlsr.— The  re- 
quirement that  the  notice  must  state 
the  oblects  of  the  meeting,  being  for 
the  benefit  of  the  stockholders,  may 
be  waived  by  them  even  In  the  face 
of  a  statiite  speciflcally  requiring 
that  such  objects  be  so  stated,  and 
all  stockholders  who  attend  a  meet- 
ing and  participate  without  objec- 
tion in  the  transaction  of  business 
not  mentioned  In  the  notice  will  be 
deemed  to  have  waived  the  defect. 
Synnott  v.  Cumberland  Bldg.  Loan 
Assoc,  117  Fed.  379,  64  CCA  653;  Gold 
Bluft  MIn.,  etc.,  Corp.  v.  Whltlock,  75 
Conn.  689,  65  A  175;  Tompkins  v. 
Sperry,  96  Md.  560.  54  A   254. 

88.  In  re  P.  B.  Mathiason  Mfg. 
Co..  122  Mo.  A.  437,  99  SW  502;  Pec. 
V.  i>eck,  11  Wend.  (N.  Y.)  604,  27 
AmD  104. 

B9.  Foote  V.  Greillck,  166  Mich. 
636.  132  NW  473. 

SO.  Dolbear  v.  Wilkinson,  172  Cal. 
366.    156    P    488.   AnnCasl917E    1001; 


Peo.  V.  Matthlessen.  198  HI.  A.  828. 
386  Jaff  269  111.  499,  109  NB  1066, 
AnnCasl916E  1035]. 

"The  notice  seems  to  be  a  substan- 
tial requirement  of  law,  not  to  be 
waived  by  the  fact'  that  all  stock- 
holders knew  In  some  other  way  than 
the  one  prescribed  of  the  time  and 
place  of  the  meeting.  The  place  is 
no  more  important  than  the  time. 
If  all  the  stockholders  are  present 
and  consent,  they  may  hold  a  meet- 
ing at  some  other  place  than  that 
required  by  the  governing  by-law,  as 
was  done  by  this  corporation  in 
holding  meetings  at  the  homes  of 
Mr.  Hegeler  and  Mr.  Matthlessen,  be- 
fore mentioned;  but  it  could  hardly 
be  argued  that  the  other  stockhold- 
ers could  have  assembled  at  either 
of  these  homes  and  held  a  meeting 
there  against  the  protest  of  either 
of--  these  men,  and  that  the  meeting 
would  be  valid  merely  because  he 
was  physically  present."  Peo.  y. 
Matthlessen,  supra. 

[a]  niaa  the  right  to  object  to 
the  election  of  directors  at  a  meet- 
ing held  pursuant  to  a  notice  not 
stating  that  to  be  the  purpose  of 
the  meeting  is  not  waived  bv  mem- 
bers attending  the  meeting  but  not 
narticipatlng  in  the  election.  Dol- 
bear v.  Wilkinson,  172  Cal.  366,  166 
P  488,  AnnCasl917E  1001. 

61.  Peo.  V.  Matthlessen,  269  HI. 
499,  109  NE  1056,  AnnCasl916E  1036. 
Compare  Smith  v.  Stone,  21  Wyo.  62, 
128  P  612  (holding  that  a  minority 
stockholder  who  at  the  stockholders' 
meeting  objected  to  the  sale  of  all 
the  corporate  property  only  on  the 
ground  that  the  price  was  Inadequate 
could  not  afterward  impeach  the 
sale  on  the  ground  that  such  busi- 
ness could  not  be  transacted  under 
the  notice  of  the  meeting  issued). 

ea.  Peo.  V.  Matthlessen,  269  HI. 
499.  109  NE  1056,  AnnCa8l916E  1035. 

63.  Beecher  v.  Marquette,  etc.. 
Rolling  Mill  Co.,  45  Mich.  103.  7 
NW  695;  St.  Louis  State  Nat  Bank 
V.  Grenada  Merchants  Bank,  83  Miss. 
610,  36  S  669. 

[a]  trot  ToUUUs  at  anlt  of  er««l. 
torn. — ^Where  there  was  an  immedi- 
ate necessity  for  the  execution  by  a 
corporation  of  an  assignment  for  the 
beneflt  of  creditors,  and  It  executed 
such  an  Instrument  acting  through 
a  legal  quorum  of  Its  board  of  direc- 
tors, in  nursuance  of  directions  from 
the  stockholders  Riven  at  a  meetlncr 
In  which  a  majority  of  the  stock  and 
stockholders  were  represented,  the 
same  is  not  void  or  voidable  at  the 
suit  of  creditors,  none  of  the  stock- 
holders objecting  thereto,  because 
proper  notice  was  not  given  of  the 
meetings.  St.  Louis  State  Nat.  Bank 
y  Grenada  Merchants'  Bank,  83  Miss 
610,    35   S   569. 

A  ,**"oo^'^r:.N?i8°"  ''^-  Hubbard.  96 
Ala.  238  11  S  428,  17  LRA  376  (meet- 
ing authorl2ed  the  issue  of  corpo- 
rate bonds  secured  by  mortgage  on 
corporate  property). 

Ark.— siphon      Ventilator     Cto.     v. 


Hutton,  116   Ark.   646,   176   SW    80. 

Conn. — Gold  Bluft  Mln.,  etc.,  Corp. 
v.  Whltlock,  76  Conn.  669,  66  A  175. 

Ind. — Jones  v.  Milton,  etc.  Tump. 
Co.,  7   Ind.   647. 

N.  C. — Asbury  v.  Mauney,  178  N.  C. 
464,  92  SB  267;  Hill  V.  Atlantic,  etc 
R.  Co.,  148  N.  C.  539,  63  SB  854,  » 
LRANS  606;  Benboi^  v.  Ck>ok,  il& 
N.   C.   324,   20   SB   733,  44   AmSR   464. 

Vt. — Richardson  v.  Vermont,  etc, 
R.  Co.,   44   Vt.  613. 

Can. — Pacific  Coast  Coal  Mines  v. 
Arbuthnot.  31  DomLR  378,  35  West 
LR  320  [rev  9  WestWkly  1208]. 

ta]  Applleatton  of  mla.^— A  rail- 
road corporation  voted  to  lease  its 
road  at  a  meeting  of  stockholders, 
which  was  illegally  called.  F,  a. 
stockholder,  was  present  and  objected 
to  the  lease,  and  at  the  subsequent 
annual  or  stated  meeting  introduced 
a  resolution  instructing  the  officers 
of  the  corporation  to  take  action  to 
set  aside  ue  lease  and  recover  the 
corporation's  property,  which  resolu- 
tion was  defeated.  It  was  held  that 
the  action  at  such  subsequent  meet- 
ing constituted  a  ratiflcatton  of  the 
lease  and  cured  any  defect  In  the 
notice  given  of  the  first  meeting.  Hill 
V.  Atlantic,  etc.,  R.  Co„  148  N.  C. 
589.  66  SB  864,  9  LRANS  606. 

65.  Peo.  V.  Albany,  etc,  R.  C»~ 
1  Lans.  (N.  T.)  308,  BB  Barb.  S44,  7 
AbbPr  266,  88  HowPr  228  [mod  on. 
other  grounds  6  Lans.  26  (afC  57  N.  V. 
161)1. 

88.  Peo.  V.  Albany,  etc,  R.  Co., 
1  Lans.  308,  66  Barb.  344,  7  AbbPrNS 
265,  38  HowPr  228  [mod  on  other- 
grounds  B  Lans.  25  (aft  67  N.  x. 
161)]. 

Fal  Soflelant  daleffatton  of  a«- 
thozity^— Where  the  president  of  a 
corporation  requests  an  indivldnal  to 
call  to  order  a  meeting  of  stockhold- 
ers for  electing  directors,  and  to  act 
for  him,  in  his  absence,  such  request 
is  a  sufndient  authority  for  such 
person  to  act  in  the  place  of  the 
president.  Peo.  v.  Albany,  etc,  R. 
Co.,  1  Lans.  (N.  T.)  308,  55  Barb.  344. 
7  AbbPrNB  265,  38  HowPr  228  fmod 
on  other  grounds  S  Lans.  2E  (alt  57 
N.  T.   161)]. 

87.  Proctor  Coa.1  Co.  v.  Flnley.  98 
Ky.  406.    33   SW  188,    17   KyL  980. 

[a]  AjpUcatien  of  ml*<.r-Where 
at  an  assembly  of  stockholders  for 
a  corporate  meeting,  a  stockholder 
obtains  the  floor,  and  attempts  to 
organize  the  meeting  at  the  hour  ap- 
pointed by  Buntime  instead  of  stand- 
ard time,  he  may  ntoperly  retain  the 
floor,  where  he  makes  such  retention 
of  the  floor  a  condition  to  his  con- 
sent to  a  postponement  to  the  nroper 
time,  and  has  the  rieht  to  make,  re- 
ceive, and  put  nominations  before 
the  meeting.  Proctor  Coal  Co.  v. 
Finley,  98  Ky.  406,  SS  SW  188.  17 
KyL  950. 

68.  What  oonstitvtMi  •  vtorom 
see  infra  ({  1878-188>. 

89.  Com.  ▼.  Vandeerift.  S88  Pa. 
53.  81  A  1S8,  86  LRANB  45,  AnnCas 
I912C  1267. 


For  Uter  ca..., development,  and  ehaafM  in  the  law  see  cumulative  Annotations,  «am.  title.  paRe  and  note  number. 
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president  shall  preside  at  stockholders'  meetings,'" 
where  no  provision  is  made,  a  ehairman  may  be 
selected  by  the  stockholders.'^  A  chairman  so 
selected  need  not  necessarily  be  a  stockholder,'' 
nor  need  there  be  any  particular  formality 
employed  in  his  selection.'*  A  viva  vOce  vote  will 
be  sufficient,'*  unless  otherwise  provided  by  the 
by-laws  or  charter."  The  ordinary  parliamentary 
usages  apply  to  meetings  of  this  character,"  and 
where  a  by-law  provides  that  debates  shall  be  gov- 
erned by  the  rales  laid  down  in  a  certain  manual, 
and  makes  no  farther  provision  in  this  regard,  the 
debates  will  be  governed  exclusively  by  such  rules." 
Where  the  temporary  presi&ng  officer  refuses  to 
put  a  vote  in  the  manner  desired  by  a  stockholder, 
the  stockholder  has  no  right  to  assume  the  func- 
tions of  the  presiding  officer  and  put  the  vote  him- 
self;" but  his  mnedy  is  an  appeal  to  the  meeting 
from  thei  ruling  of  the  ehair.'^  A  stockholder  may 
object  on  the  ground  that  an  amendment  to 'a  pro- 
posed resolution  was  not  submitted  to  the  meeting 
by  the  chairman  where  he  formulated  the  amend- 
ment sufficiently  to  express  what  it  was  desired  to 
submit.***  It  would  seem,  that  the  chairman  of  the 
meeting  may  be  allowed  to  express  his  rulings  in  a 
deliberative  way.*^  And  although  the  chairman  has 
stated  that  amendments  to  a  proposed  resolution  are 
not  in  order,  a  stockholder  cannot  object  to  such 
rulings  unless  he  has  de^itely  formulated  the  de- 
sired amendment  and  submitted  it  to  the  chairman 
for  a  ruling.**  While  it  would  seem  that  the  major- 
ity must  listen  to  reasonable  arguments  from  a 
minority  for  a  reasonable  time,**,  the  chairman  may, 
when  supported  by  the.  majority  of  the  meeting,  ter- 

70.  Com.  V.  Vandegrlft.  232  Pa. 
53.  81  A  163,  3«  IjRANS  46.  AnnCas 
1912C  1267.    • 

71.  Com.  V.  Vandergrlft,  2S2  Pa. 
53,  81  A  153,  36  LRAlfS  46,  AnnCas 
l»12C  1267. 

7a.  Stebblns  v.  Merrltt,  10  Cush. 
(Mass.)  27;  Com.  v.  Vandeerrlft,  232 
Pa.  53.  81  A  163,  36  LRANS  45,  Ann 
Casl912C  1267. 

"There  is  nothing  in  the  nature 
of  the  office,  which  requires  [a  chair- 
man] to  be  a  stockholder,  although 
from  convenience  the  usage  Is  to 
elect  one  of  the  stockholders  to  per- 
form the  duty.  But  his  duties,  like 
those  of  clerk,  are  merely  minis- 
terial, and  can  In  no  way  affect  the 
validity  of  the  doings  of  the  cor- 
poration or  the  rights  of  those  claim- 
ing under  them."  Stebblns  v.  Mer- 
ritt,  10  Cush.  (Mass.)  27.  34  [quot 
Com.  V.  Vandegrlft,  .232  Pa.  68,  64, 
81  A  163.  36  LRANS  45,  AnnCas 
1912C   1267]. 

73.  Com.  V.  VandeKTlft,  232  Pa. 
63.  81  A  1S3,  36  LRANS  46,  Ann 
Casl912C  1267. 

74.  Com.  V.  Vandegrlft,  232  Pa. 
68,  81  A  153,  88  LRANS  45,  AnnCaB 
1912C  1267. 

ra]  Wma  for  dmuuUU— X!ven  If  a 
stock  vote  were  demandable  for  the 
election  of  chairman  at  an  annual 
stockholders'  meeting,  a  request 
therefor  coming  after  the  organiza- 
tion has  been  effected  Is  too  late. 
Com.  V.  Vandergrlft,  232  Pa.  68.  81 
A  158,  86  LRANS  46,  AnnCasl912C 
1267. 

VS.  ^Proctor  Coal  Oo.  ▼.  Wnley.  98 
Ky.   405.   38   ffW  188.   17  KyL   950. 

ta]  XUnatnitlon. — A  by-law  to  the 
«ffect  that  at  a  stockholders'  meet- 
ing each  stockholder  shall  cast  one 
vote  for  each  share  of  stock  owned 
by  him  and  that  votes  may  he  cast  by 
proxy  In  writing  Is  applicable  to  the 
election  of  a  chairman  at  a  stock- 
holders' meeting,  and  will  prevent 
the  election  of  a  chairman  by  a  viva 
voce  vote  when  Insisted  upon,  not- 
withstanding a  previous  custom  of 
the  cornoration  so  to  elect  the  chair- 
man.    Proctor  Coal  Co.  v.  Flnley,  98 


minate  the  debate.**  Where  two  resolutions  before 
a  meeting  have  been  separately  voted  upon  and  a 
poll  has  been  demanded,  a  separate  poll  must  be 
directed  to  be  taken  on  each  resolution.*"  Where 
the  president  refuses  to  preside  further  at  a  meeting 
of  stockholders,  they  have  a  right  to  proceed  with 
the  business  of  the  meeting  without  him.** 

Decisions  as  to  vote.  Under  a  statutory  or  char- 
ter provision  that  the  chairman's  declaration  that 
a  special  or  extraordinary  resolution  has  been  car- 
ried shall  be  conclusive  without  proof  of  the  number 
of  votes  for  and  against  the  resolution  unless  a  poll 
shall  have  been  demanded,  the  chairman's  declara- 
tion cannot  be  questioned  in  the  absence  of  fraud.*' 
However,  it  has  been  held  that  such  a  declaration 
is  not  conclusive  where  it  shows  on  its  face  that  the 
statutory  majority  has  not  voted  in  favor  of  the 
resolution.** 

[$  1377]  7.  Qnomm— a.  Kecessity.  To  con- 
stitute a  valid  corporate  meeting  a  quorum  must 
be  present,  and  action  of  the  stockholders  or 
members  at  a  meeting  at  which  less  than  the 
required  number  of  members  are  present  or  less 
than  the  required  amount  of  stock  is  represented  is 
void.** 

[f  1378]  b.  Snfficieney-^d)  In  GeneraL  When 
there  is  no  express  provision  on  the  subject, 
any  number  of  members  or  stockholders  actually 
present  at  a  meeting  duly  held  at  a  time  prescribed 
by  charter,  statute,  or  valid  by-law,  or  duly  called  on 
proper  notice,  provided  there  are  not  less  than  two, 
according  to  one  view,*"  or  even  if  there  is  only 
one,  according  to  another  view,*^  is  sufficient  for 
the  transaction  of  any  business  which  may  properly 


Ky.   406,   33    SW  188,  17  KyL  960. 

78.  Com.  V.  Vandegrlft,  232  Pa. 
53,  81  A  168,  86  LRANS  45,  AnnCas 
1912C  1287. 

77.  Peo.  V.  American  Inst.,  44 
HowPr   (N.  Y.)   468. 

78.  Proctor  Coal  Co.  v.  Ftnley,  $8 
Ky.  406,    33   SW  188,  17  KyL  960. 

79.  Proctor  Coal  Co.  v.  Flnley,-  98 
Ky.  405,  33  SW  188,  17  KyL  960. 

80.  Henderson  v.  Bank  of  Austra- 
lasia, 45  Ch.  D.  330. 

81.  Henderson  v.  Bank  of  Austra- 
lasia, 62  L.  T.  Rep.  N.  S.  869  Crev  on 
other  grounds  45  Ch.  D.  330], 

8a.'  Henderson  v.  Bank  of  Austra- 
lasia, 62  L.  T.  Rep.  N.  S.  869  [rev  on 
other   grounds  45  Ch.   D.    330]. 

83.  Wall  V.  London,  et&.  Assets 
Corp.,  Xi898]    2    Ch.    469. 

84.  wall  V.  London,  etc..  Assets 
Corp.,   ri898]   2  Ch.  469. 

85.  Blair  Open  Hearth  Furnace 
Co.,  Ltd.  V.  Relgart.  108  L.  T.  Kep. 
N.  S.  666. 

86.  State  V.  Cronan,  28  Nev.  437, 
49  P  41. 

87.  In  re  Hadlelgh  Castle  Gold 
Mines,  Ltd.,  [1900]  2  Ch.  419;  In  re 
Gold  Co.,  11  Ch.  D.  701;  Amot  v. 
United  African  Lands,  Ltd.,  [1901] 
1  Ch.  518.  See  also  Oppert  v.  Brown- 
hlll  Great  Southern,  14  T.  L.  R.  249 
(holding  that,  where  a  resolution  at 
an  extraordinary  meeting  of  a  com- 
pany, called  for  the  purpose  of  con- 
sidering the  removal  of  directors, 
was  declared  by  the  chairman  to 
have  been  carried  unanimously,  and 
no  one  challenged  this  ruling,  an  ac- 
tion could  not  be  brought  to  restrain 
the  new  directors  from  acting  on  the 
resolution  on  the  ground  that  it  was 
not  in  fact  carried  by  a  three-fourths 
mslority'). 

[a]  AppUoation  of  ml*. — At  a 
meeting  of  a  company  duly  convened 
to  pass  an  extraordinary  resolution 
to  wind  up  voluntarily,  the  chairman 
declared  the  resolution  carried  on  a 
show  of  hands;  a  poll  was  not  de- 
manded by  five  members.  On  a  peti- 
tion by  a  holder  of  paid-up  shares 
to  wind  tip  the  company  compulsorlly, 
t;ie   court   refused   to   entertain   the 


question  whether  the  resolution  was 
carried  by  the  requisite  majority.  In 
re  Hadlelgh  Castle  Gold  Mines,  Ltd. 
[1900]  2  Ch.  419. 

8S.  In  re  Caratal  Mines,  Ltd., 
[19021   2   Ch.   498. 

88.  La. — Pelrce  v.  New  Orleans 
Bldg.  Co.,  9  La.  397,  29  AmD  448 
(giving  assent  to  contract). 

Me. — Ellsworth  Woolen  Mfg.  <3o. 
V.  Faunce,  79  Me.  440,  10  A  260  (elec- 
tion of  directors). 

Minn.— Morrill  v.  Little  Falls  Mfg. 
Co.,  63  Minn.  371,  55  NW  647,  21  LRA 
174. 

N.  Y.  —  Madison  Ave.  Baptist 
Church  V.  Oliver  St,  Baptist  Church, 
28  N.  Y.  Super.  649,  2  AbbPrNS  264, 
32  HowPr  835  [aff  31  N7  Y.  Super. 
109  (rev  on  other  grounds  46  N.  Y. 
131)];  Bx  p.  Rogers,  7  Cow.   526. 

Pa. — Craig  v.  Pittsburgh  First 
Presb.  Church,  88  Pa.  42,  32  AmR 
417;  Matter  of  Granger,  7  Phila.  350. 

R.  I. — Lockwood  V.  Mechanics'  Nat. 
Bank.  9  R.  L  308,  11  AmR  263. 

Eng. — Sharp  v.  Dawes,  2  Q.  B.  D. 
26,  4i>  L.  J.  Q.  B.  104. 

Ont. — ^Austin  Min.  Co.  v.  GemmilL 
10   Ont.    696. 

80.  Sharp  v.  Dawes,  2  Q.  B.  D:  26, 
46  L.  J.  Q.  B.  104. 

»t.  Morrill  v.  Little  Palls  Mfg. 
Co.,  53  Minn.  371,  877,  55  NW  647,  21 
LRA  174  (quoted  in  following  note, 
where  it  was  further  said:  "It  was 
held  in  Sharp  v.  Dawes,  2  Q.  B.  D.  26, 
46  L.  J.  Q.  B.  104,  followed  reluctantly 
In  another  case,  that  one  person  can- 
not constitute  a  quorum;  that  at 
least  two  persons  are  necessary  to 
hold  a  corporate  meeting;  but  this 
decision  Is  based  upon  a  narrow  lexi- 
cographical definition  of  the  word 
'meeting,'  as  the  coming  together  of 
two  or  more  persons, — a  reason  that 
does  not  commend  itself  to  our  judg- 
ment"). And  see  Bast  v.  Bennett 
Bros.,  Ltd.,  [1911]  1  C3i.  163,  170 
(holding  that,  where  the  memorandum 
and  articles  of  a  company  provided 
that  no  new  shares  should  be  Issued 
so  as  to  rank  equally  with  ten 
thousand  original  preference  shares 
unless  such  issue  was  sanctioned  by 
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come  before  the  meetmg."  There  is  a  well  defined 
distinction  between  a  corporate  act  to  be  done  by  a 
select  body  of  a  definite  number,  aa  for  example,  a 
board  of  directors  or  trustees,  and  one  to  be  per- 
formed by  the  constituent  members  of  the  corpora- 
tion. In  the  latter  case  a  majority  of  those  who 
appear  may  act,"  while  in  the  former  case  the  rule 
is  well  settled  that  a  majority  of  all  is  necessary  to 
constitute  a  quorum  that  can  act  so  as  to  bind  the 
corporation  in  the  absence  of  a  different  rule  pre- 
scribed by  charter,  statute,  by-law,  or  other  govern- 
ing instrument.** 

[$  1379]  (2)  Provision&of  Charter,  Statute,  or 
By-LawB — (a)  In  Cteneral.  Sometimes  by  express 
charter  or  statutory  provisions  or  by  provisions  in 
an   extraordinary   resolution    of   the 


holders  of  all  the  preference  shares 
passed  at  a  separate  "meetlns"  of 
such  holders,  and  that  a  modlScatlon 
or  variation  of  tbe  rights  of  any  class 
of  shares  might  be  effected  when 
sanctioned  by  an  extraordinary  reso- 
lution of  the  holders  of  the  shares 
of  such  class  passed  at  a  separate 
"meeting:"  of  such  holders,  and  all 
the  preference  shares  were  held  by 
one  person,  on  the  true  construction 
of  the  memorandum,  and  articles  the 
Bole  preference  stockholder  could 
constitute  a  "meeting"  to  consent  to 
a  modification  of  the  rights  of  prefer- 
ence shareholders,  and  the  court  said: 
"Where  one  person  only  la  tbe  bolder 
of  all  the  shares  of  a  particular  class, 
and  as  that  person  cannot  meet  him- 
self, or  form  a  meeting  with  himself 
in  the  ordinary  sense,  the  person  who 
framed  this  memorandum  having 
such  a  position  in  contemplation 
must  be  taken  to  have  used  the  word 
"meeting,'  not  In  the  strict  sense  in 
which  it  is  usually  used,  but  as  in- 
cluding the  case  of  one  single  share- 
holder"). 

M.  U.  S. — ^Brown  t.  Paclflc  Mall 
88.  Co.,  4  F.  Cas.  No.  2,026,  6 
Blatchf.  625.  But  see  Mowrey  v. 
Indianapolis,  etc.,  R.  Co.,  17  F.  Cas. 
No.  9,891,  4  Blss.  78  (where  there  are 
general  expressions  to  the  effect  that 
the  acts  of  a  majority  in  a  corpora- 
tion bind  the  whole  corporation  when 
confined  to  its  ordinary  transactions 
and  consistent  with  the  original  ob- 
jects'of  its  formation). 

Ind. — Oreen  v,  Felton,  42  Ind.  A. 
676,  84  NE  ISe. 

Iowa. — Price  v.  Holoomb,  89  Iowa 
123.  66   NW  407. 

Kan. — ^Alliance  Co.-op.  Ins.  Co.  v. 
aasche,  93  Kan.  147,  161,  142  P  8S3 
(cit    Cyc]. 

K7.—Ollchrlst  V.  Collopy,  lit  Ky. 
110,  82  SW  1018,  26  KyL  1003. 

Md.— Darrin  v.  Hoff,  99  Hd.  491,  68 
A  136.  But  see  State  Univ.  v. 
Williams,  9  Gill  &  J.  866,  31  AmD  72 
(holding  that  if  the  membership  is 
divided  Into  separate  Integral  parts 
or  classes,  then  a  majority  of  the 
members  of  each  class  is  necessary). 

Minn.— Morrill  v.  Little  Falls  Mfe. 
Co.,  68  Minn.  871,  65  NW  647,  21  LRA 
174:  State  v.  Chute,  34  Minn.  136.  24 
KW  363;  Everett  v.  Smith,  22  Minn. 
53. 

Mo. — Columbia  Bottom  Levee  Co. 
v.  Meier,  39  Uq.  63. 

N.  J. — Black  V.  Delaware,  etc, 
Canal  Co.,  22  N.  J.  Eki.  ISO. 

N.  Y.  —  Madison  Ave.  Baptist 
CJhuroh  V.  Oliver  St.  Baptist  Cniurch, 
28  N.  Y.  Super.  649,  2  AbbPrNS  254, 
32  HowPr  335  [aff  31  N.  Y.  Super. 
109  (rev  on  other  grounds  46  N.  Y. 
181)J;  Field  v.  Field,  9  Wend.  394; 
Ex  p.  WlUcocks,  7  Cow.  402,  17  AmD 
625    (dictum). 

Pa.— Craig  v.  Pittsburgh  First 
Presb.  Church,  88  Pa.  42.  32  AmR 
417;  Granger  v.  Crubb,  7  Phlla.  360; 
(}owen'B  App.,  10  WklyNC  85. 

R.  I. — Lockwood  v.  Mechanics' 
Nat.  Bank,  9  R.  I.  308,  11  AmR  263. 

Eng. — Rex  v.  Varlow,  Cowp.  248, 
98   Reprint  1068. 

But    see    Pelrce    v.    New    Orleans 


BIdg.,  Co..  9  tia.  S97.  29  AmD  448 
(apparently  holding  that  a  majority 
of  the  stock  must  be  represented,  al- 
though not  expressly  required  by 
charter  or  statute). 

"Where  the  charter  and  by-laws  of 
a  corporation  are  silent  on  the  sub- 
ject, the  common-law  rule  is  that 
such  of  the  shareholders  as  actually 
assemble  at  a  properly  convened 
meeting,  although  a  minority  of  the 
whole  number,  and  representing  only 
a  minority  of  the  stock,  constitute  a 
quorum  for  the  transaction  of  busi- 
ness, and  may  express  the  corporate 
will,  and  the  body  will  be  bbund  by 
their  acts.  .  .  .  The  contention  of  au- 

gellants  that  this  rule  applies  only 
>  auch  organlsationa  aa  towns, 
churches,  and  the  like,  and  not  to 
stock  corporations,  finds  no  support 
either  in  reason  or  authority.  The 
correct  distinction  is  between  a  cor- 
porate act  to  be  done  by  a  select  body, 
of  a  definite  number,  as,  for  example, 
a  board  of  directors  Or  trustees,  and 
one  to  be  performed  by  the  constitu- 
ent members  of  the  corporatloi^  In 
the  latter  case  a  majority  of  those 
who  appear  may  act.  This  distinc- 
tion is  clearly  made  in  several  of 
the  cases  above  cited,  and  also  In  the 
leading  case  of  Rex  v.  Bellrlnger,  4 
T.  R.  810,  100  Reprint  1315.  As  was 
said  by  Lord  Mansfield  in  Rex  v. 
Varlo,  Cowp.  248,  98  Reprint  1068: 
'It  is  in  the  nature  of  all  corpora- 
tions to  do  corporate  acts;  and,  when 
the  power  of  doing  them  is  not 
specially  delegated  to  a  particular 
number,  the  general  mode  is  for  the 
members  to  meet  on  the  charter  days, 
and  the  major  part  who  are  present 
to  do  the  act.  But,  when  there  is  a 
select  body,  it  is  a  different  thing, 
for  then  It  is  a  special  appointment. 
And,  this  being  so,  it  is  Immaterial 
whether  the  number  present  is  only 
one  or  more  than  one."  Morrill  v. 
Little  Falls  Mfg.  Co.,  63  Minn.  871. 
66  NW  647,  21  LRA  174. 

[a]  Beasoa  for  mis. — "The  reason 
for  the  common  law  rule  Is  obvious. 
If  it  were  otherwise,  the  affairs  of 
the  corporation,  through  either  the 
negligence  or  the  malevolence  of  a 
majority  of  the  shareholders,  might 
be  allowed  to  go  to  ruin.  We  know 
of  no  power  by  which  the  sharehold- 
ers can  be  forced  to  attend  the  meet- 
ing of  the  corporation,  Nut  the  law 
affords  a  sntnctent  remedy  for  this 
danger  by  placing  the  control  of  the 
property  In  the  hands  of  those  share- 
holders who  are  snffldently  Interested 
in  Its  affairs  to  attend  the  corporate 
meetings.  If  the  rale  we  have  an- 
nounced did  not  prevail,  a  designing 
majority  of  the  shareholders,  who 
had  obtained  possession  of  the  cor- 
poration by  electing  the  directors, 
could  retain  the  management  In- 
definitely, no  matter  how  injurious 
that  management  might  be  to  Its 
affairs,  by  simply  abstaining  from 
Its  corporate  meetings."  Gilchrist  v. 
Collopy.  119  Ky.  110.  116,  82  SW  1018, 
26   KyL   1003. 

[b]  «lUa   Is  the   role   applied  to 
leet^afs     of     MUgloas     so<3eti( 


the  by-laws,  the  common-law  rule  in  relation  to 
quorums  is  in  effect  abrogated,  and  it  is  provided 
that  in  order  to  constitute  a  qnomm  for  the  trans- 
action of  business  generally,  or  for  the  transaction 
of  a  particular  business,  there  must  be  a  designated 
proportion  of  all  the  members  or  a  representation 
of  a  designated  amount  of  stock  at  the  meeting;'' 
and  these  provisions  are  considered  mandatory.** 
However,  a  provision  in  the  charter  of  a  corpora- 
tion relating  to  a  quorum  which  is  in  conflict  with 
the  statute  under  which  the  corporation  is  organized 
is  of  course  void.*'  And  by-laws  which  provide  what 
shall  constitute  a  quorum  are  invalid  and  inopera- 
tive when  in  con&ct  with  charter  or  statutory 
provisions  regulating  the  subject.**    Also,  where  two 

Super.  649,  2  AbbPrNS  264.  32  HowPr 
336  talt  SI  N.  Y.  Super.  l09]:  Craig 
v.  Pittsburgh  Fiia^Presb.  Church,  8i 


Madison     Ave.     Baptist    Church 
Oliver   St.   Baptist  Church,   28   N.   T. 


Pa.  42,  82  AmR     _ 

[c]  foiat-stoek  oompoay^— Except 
where  the  rule  of  voting  is  by  shares, 
this  rule  of  the  common   law  is  ap- 

Kllcable  to  joint-stock  corporations; 
ecause,  although  the  number  of 
shares  is  definite,  yet  the  number  of 
persons  who  hold  those  shares  Is  con- 
stantly varying.  Brown  v.  Pacific 
Mail  SS.  Co.,  4  F.  Cas.  No.  2,025,  5 
Blatchf.  526;  Morrill  v.  Little  Falls 
Mfg.  Co.,  6<  Minn.  871,  66  NW  547, 
21  LRA  174;  Columbia  Bottom  Levee 
Co.  V.   Meier,   89   Mo.   53. 

M.  Morrill  v.  Little  Falls  Mfg.  Co. 
62  Minn.  371.  66  NW  647,  21  LRA  174; 
Rex  V.  Varlo,  Cowp.  248,  98  Reprint 
1068. 

94.  See  infra  XIII,  B. 

M.  U.  8. — Toledo  Tract,  etc,  Co. 
V.  Smith,  206  Fed.  648  (Oh.  Gen.  Code 
I   8708). 

La. — Pelrce  v.  New  Orleans  Bldg. 
Co.,  9  La.  397,  29  AmD  448  (where, 
however,  it  does  not  expressly  appear 
from  the  report  that  there  was  such 
an  express  provision,  although  there 
may  have  been). 

Me. — Castner  v.  Twitchell-Champ- 
lln  Co.,  91  Me.  624,  40- A  668;  Ells- 
worth Woolen  Mfg.  Ck).  v.  Faunce,  79 
Me.    440,    10    A   260. 

Mich. — Hill  v.  Town,  172  Mich.  608, 
138   NW  364.   42  LRANS  799. 

N.  J. — Franklin  Trust  Co.  v. 
Rutherford,  etc.,  Electric  Co.,  67  N.  J. 
Eq.  42,  41  A  488,  [afC  58  N.  J.  Elq.  684, 

43  A  10981. 

N.  Y. — New  York  Electrical  "Work- 
ers' Union  V.  Sullivan.  12S  App.  Div. 
764,  107  NYS  886;  Matter  of  Rapid 
Transit  Ferry  <%.,  16  App.  Div.  630, 

44  NYS  639  (where  the  General  C^>r- 
poratlon  Law  provided  that  direc- 
tors should  be  elected  by  a  plurality 
of  the  votes  of  the  stockholders  vot- 
ing at  the  election,  and  it  was  held 
that  such  election  could  not  be  gov- 
erned by  a  by-law  making  the 
presence  of  a  majority  of  the  stock 
necessary  to  constitute  a  quorum  at 
any  meeting  of  the  stockholders); 
Green  v.  Seymour,  3  Sandf.  Ch.  286 
(two-thirds  vote  required  to  discon- 
tinue business). 

N.  D. — In  re  Argus  Printing  Ck>.,  1 
N.  D.  436,  48  NW  347,  25  AmSR  639, 
12  LRA  781. 

Pa. — Ln'tz  V.  Webster,  249  Pa.  226. 
94  A  834;  Com.  v.  Woelper,  8  Serg.  A 
R  29.  8  AmD  628. 

EJng. — Hemans  v.  Hotchklss  Ord- 
nance C!o.,  tlS991  1  Ch.  115. 

Ont. — ^Austin  Min.  C!o.  v.  (3emmiU. 
10  Ont.  696. 

95.  Hill  v.  Town,  172  Mich.  608, 
138  NW  334,  42  LRANS  799.  And 
see  cases  In  preceding  note 

97.  Brooks  v.  State,  26  DeL  1,  *%, 
79  A  790.  61  LRANS  1126. 

"A  provision  in  a  charter  of  a  cor- 
poration, giving  to  its  stock  a  vot- 
ing power  different  from  that  contem- 
plated by  the  statute  under  which  it 
was  created,  Is  likewise  void."  Brooks 
v.  State,  supra. 

98.  Brooks  v.  State,  26  DeL  1,  79 
A  790,  61  LRANS  1126;  Darrin  v. 
Hoff.   99   Md.   491,   58  A  196:   Matter 


For  later  oases. developments  and  oluwges  In  the  law  see  cumulative  Annotations,  same  title,  vaxo  and  note  immber. 
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by-laws  of  a  corporation  providing  for  a  quorum  are 
eonflieting,  the  question  of  quorum  will  be  deter- 
mined by  a  general  statute  making  provision  there- 
for.'* Where  the  statute  provides  that  a  certain 
number  of  members  shall  constitute  a  quorum,  it  is 
necessary  that  to  constitute  a  quorum  for  voting 
business  that  they  be  qualified  to  vote,^  although 
such  a  number  not  qualified  to  vote  might  be  a 
valid  quorum  to  transact  nonvoting  business.* 

[$  1380]  (b)  Oonstmction  and  Operation  of 
Proviaioiui.  A  provision  in  the  charter,  statute,  or 
by-laws  that  at  all  meetings  of  the  corporation 
there  must  be  present,  to  constitute  a  quorum,  at 
least  a  certain  proportion  of  the  stockholders,  or 
holders  of  a  certain  proportion  of  the  stock,  has 
reference  to  the  stock  which  has  been  subscribed  or 
issued  at  the  time  of  the  meeting  and  not  to  the 
potential  stock,  some  of  which  has  not  been  sub- 
scribed for  nor  issued.^  The  same  is  true  of  a 
statute  making  the  validity  of  a  corporate  mortgage 
dep>endent  upon  the  written  assent  of  the  stockhol- 
ders owning  at  least  two  thirds  of  the  capital  stock 
of  the  corporation.*  The  rule  also  applies  to  stock 
which  has  been  issued,  but  which  has  been  reacquired 
or  absorbed  by  the  corporation.'  It  seems,  however, 
that  the  authorized  stook,  and  not  merely  the  sub- 
scribed for  or  issued  stock,  is  contemplated  by  a 
provision  that  a  majority  of  the  stook  must  be 
represented  at  corporate  meetings,  where  there  is 
nothing  to  indicate  an  intention  to  refer  to  sub- 


scribed and  issued  stock  only.* 

Majority  in  interest.  Charter  or  statutory  proTi< 
sions  or  provisions  in  by-laws  requiring  the  presence 
for  the  purposes  of  a  quorum,  or  the  vote  or  assent, 
of  a  majority  of  the, stockholders,  or  of  two  thirds 
of  them,  etc.,  are  generally  construed  as  meaning  a 
majority  or  two  thirds  of  the  stockholders  in  interest 
and  not  in  numbers,^  unless  a  contrary  intention 
appears  from  the  language  or  is  to  be  inferred  from 
the  nature  and  purposes  of  the  corporation.* 

Stock  owned  by  corporation.  Stock  owned  by  the 
corporation  itself  is  to  he  excluded  in  determining 
whether  a  majority  or  other  required  proportion  of 
the  stock  subscribed  has  been  voted.* 

[$  1381]  (3)  Befnsal  of  Uembers  Present  to 
Vote.  If  the  meeting  is  duly  assembled  and  there 
is  a  quorum,  stockholders  who  do  not  vote  when  they 
might  are  bound  by  the  result.^*  And  this  is  SO 
notwithstanding  the  fact  that  the  majority  of  the 
votes  cast  are  not  a  majority  of  the  persons  present  or 
of  the  stock  represented,"-  unless  the  charter  or 
statute  expressly  or  impliedly  establishes  a  different 
mle.^* 

[i  1382]  (4)  Withdrawal  of  Uembers  from 
Meeting.-  Although  there  is  some  authority  appar>- 
ently  to  the  contrary,^*  the  better  view  is  that, 
after  a  meeting  of  a  corporation  has  been  organized, 
a  portion  of  the  stockholders  cannot  withdraw  from 
the  meeting  merely  in  order  to  break  a  quorum,** 
even  though  they  constitute  a  majority  of  the  stock- 


of  Rapid  Transit  Ferry  Co.,  16  App. 
Dlv.  580.  44  NTS  639;  Clark  v.  WUd, 
85  Vt.  212,  81  A  £36.  AnnCasl914C 
C61.  And  see  Lutz  v.  Webster,  249 
Pa.  226,  94  A  834  (holding  that,  while 
as  a  general  principle  of  law  the  by- 
laws of  a  ooriK>ratlon  become  a  part 
of  Its  fundamental  law  and  are  bind- 
ing not  only  upon  the  corporators  but 
upon  those  dealing  with  the  corpora- 
tion, and  while  It  is  within  the  power 
of  the  corporators  to  provide  that 
more  than  a  majority  of  the  stock 
Issued  and  outstanding  shall  be  nec- 
essary to  constitute  a  quorum  for 
the  general  transaction  of  corporate 
business,  and  such  a  by-law  will  be 
upheld  when  used  for  a  lawful  pur^ 
pose,  it  cannot  be  used  for  the  ex- 
press purpose  of  defeating  what  the 
law  requires  as  to  the  nolding  of 
annual  elections).  . 

90.  New  York  Blectrlcal  Workers' 
Union,  v.  Sullivan,  122  App.  Dlv.  764, 
107  NTS  886. 

1.  Doig  v.  Port  Edward  Townsite 
Co..  Ltd.,  22  B.  C.  418. 

a.  Dolg  V.  Port  EMward  Townalt* 
Co.,  Ltd.,  22  B.  C.  418. 

3.  Castner  v.  Twltchell-ChampUa 
Co.,  91  Me.  624,  40  A  668  [overr,  ao 
far  as  in  conflict,  Ellsworth  Woolen 
Ufg.  Co.  V.  Faunoe,  79  Me.  440,  10  A 
2601  (holding  that,  where  at  the  or- 
ganization of  a  corporation  the  capi- 
tal was  fixed  at  thirty  thousand  dol- 
lars, divided  in  shares  of  fifty  dol- 
lars each,  and  subsequently  the  cor- 
poration adopted  a  by-law  providing 
that  at  all  legal  meetings  of  the  com- 
pany there  must  be  present  at  least 
one  third  of  the  stockholders,  hold- 
.Ing  at  least  one  third  of  the  shares 
of  stock,  to  constitute  a  quorum  to 
do  business,  and  only  ninety-six 
shares  of  stock  were  ever  subscribed 
for  or  Issued,  the  presence  at  a  stock- 
holders' meeting  of  one  third  of  the 
stockholders  In  number,  holding  at 
least  one  third  of  the  nlnety-slx 
shares  Issued  or  subscribed  for,  was 
sufficient  to  constitute  a  quorum,  and 
a  conveyance  authorized  at  such 
meeting  was  valid). 

^  Oreenpolnt  Sugar  Cto.  v.  Whitin, 
69  N,  v.  328.  To  same  effect  Swan  v. 
l^tileS.  »4  App.  Dlv.  117,  87  NTS 
lOtfSl  The  Lyceum  v.  Ellis,  67  N.  T. 
dup«r.  632,  8  NTS  867. 

S.    Swan  V.  Stiles.  94  App.  Dlv.  117, 


87  NTS  1089. 

6.  Ellsworth  Woolen  Mfg.  Co.  y. 
Faunce,  79  Me.  440,  10  A  260. 

7.  U.  S. — Toledo  Tract.,  etc.,  Co.  v. 
Smith,  206  Fed.  643  (construing  Oh. 
Gen.  Code  !  8703  in  the  light  of  an- 
other section  on  pari  materia  and 
holding  that  the  requirement  there- 
in that  regulations  might  be  adopted 
or  changed  by  the  assent  thereto  In 
writing  of  "two-thirds  of  the  stock- 
holders" meant  two  thirds  of  the 
stockholders, In  Interest). 

N.  J. — Welnburgh  v.  Union  St  B. 
Adv.  Co.,  56  N.  J.  Eq.  640.  37  A  1026 
(construction  of  by-law). 

N.  Y.— Matter  of  "Rapid  Transit 
Ferry  Co.,  16  App.  Dlv.  680,  44  NTS 
639. 

N.  D. — In  re  Argus  Printing  Co.,-1 
N.  D.  486,  48  NW  347.  26  AinSR  6t», 
12  LRA  781. 

Wash. — State  v.  Horan,  £2  Wash. 
197,  60  P  136. 

8.  Taylor  v.  Orlswold,  14  N.  J,  L. 
222,  27  AmD  83  (as  explained  in 
Welnburgh  v.  Union  St.  R.  Adv.  Co_ 
65  N.  J.  Eq.  640,  646,  37  A  1026). 

9.  Oreen  v.  Seymour,  3  Sandf.  Cb. 
(N.  T.)  286.    See  also  Infra  !  1400. 

10.  Sudbury  '  First  Parish  ▼. 
Stearns,  21  Pick.  (Mass.)  148;  State 
v.  Chute.  34  Minn.  136.  24  NW  353. 

[a]  The  consent  oz  the  mlaozttl' 
of  the  qnomm  is  taken  to  be  included 
in  the  consent  of  the  majority.  Reg. 
V.  Ipswich,  Holt  448,  OOReprInt  1144. 
2  Ld.  Raym,  1283,  92  Reprint  142.  2 
Salk.  434,  91  Reprint  378. 

11.  Sudbury  First  Parish  v. 
Stearn,  21  Pick.  (Mass.)  148;  State  v. 
Chute,  34  Minn.  136,  24  NW  363;  Co- 
lumbia Botton  Levse  v.  Meier,  39  Mo. 
63:  Oldknow  v.  Walnwrlght,  2  Burr. 
1017,  97  Reprint  $83,  1  W.  Bl.  229, 
96  Reprint  125  (holding  that,  even 
where,  after  an  election  has  been 
commenced,  a  majority  of  those  as- 
sembled protest  that  there  Is  no  va- 
cancy, but  do  not  cast  their  votes  for 
some  other  candidate,  a  majority  of 
the  votes  of  those  assembled,  cast 
lor  a  candidate  put  In  nomination, 
elects  him,  provided  there  is  a  va- 
cancy). 

la.  Com.  v.  Wlckersham.  66  Pa 
134  (holding  that,  where  a  statute  In 
relation  to  election  of  oflicers  by  a 
county  convention  of  school  directors 
provided  that  the  selection  should  be 


"viva  voce  by  a  majority  of  the  ■ 
whole  number  of  directors  present," 
a  director  who  was  present  and  re- 
fused to  vote  at  all  was  entitled  to  be 
counted,  and  the  legal  Intendment 
was  that  he  voted  for  neither  candi- 
date or  for  the  minority  candidate). 

18.  In  re  Rogers,  7  Cow.  (N.  T.) 
626,  530  note  (where  it  was  held  that, 
where  the  charter  or  statute  requires 
that  a  certain  number  shall  be  pres- 
ent, and  proceedings  are  begun  when 
a  sufficient  number  are  present,  but 
before  action  enough  depart,  although 
wrongfully,  to  reduce  those  present 
below  the  number  required,  the 
quorum  is  broken  and  further  action 
cannot  be  taken). 

14,  In  re  Argus  Printing  Co.,  1 
N.  D.  434,  48  NW  347,  26  AmSR  63». 
12  LRA  781;  Com.  v.  Vandegrift, 
232  Pa.  63,  81  A  163,  36  LRANS  46, 
AnnC;asl912C  1267  (although  a  by- 
law provided  that  the  holders  of  a 
majority  of  the  stock  shall  constitute 
a  quorum  for  the  transaction  of  busi- 
ness at  any  regular  or  special  meet- 
ing, and,  if  no  quorum  is  present  at 
any  meeting  so-called,  a  less  number 
may  meet  and  adjourn  from  time  to 
time  until  a  quorum  is  present. 

[a]  Seasota  for  mla^— "A  mlnorl^ 
must  have  a  right  to  Insist  that, 
after  a  meeting  Is  organized,  the  ma- 
jority shall  not  withdraw  from  it, 
and  organize  another  meeting,  at 
which  the  minority  must  appear  or 
lose  their  rights.  Once  concede  the 
right,  and  there  Is  no  limit  to  the 
number  of  wrecked  meetings  which 
may,  at  the  caprice  of  a  majority, 
precede  the  transaction  of  any  busi- 
ness." In  re  Argus  Printing  Co.,  1 
N.  D.  484,  449.  48  NW  847,  2?  AmSR 
689,  12  LRA  781. 

[b]  Thus,  where  the  withdrawal 
of  members  from  a  meeting  was  not 
In  good  faith  to  escape  disorder  in 
which  they  themselves  had  partici- 
pated, but  merely  a  cover  for  carry- 
ing out  a  preconceived  scheme  to 
organize  and  run  the  meeting  In  their 
own  interest,  and  where  the  call  to 
withdraw  was  not  to  all  stockhold- 
ers, or  even  to  all  desiring  an  orderly 
and  legal  election,  but  merely  to 
members  of  their  own  faction,  the 
acts  of  the  meeting  were  Illegal  and 
the  invitation  to  the  other  stock- 
holders   after    organlj 
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holders.'"  Stoekholders  who  attend  a  meeting  and 
then  without  cause  voluntarily  withdraw  are  in  no 
better  position  thap  those  who  voluntarily  absent 
themselves  in  the  first  instance.'* 

[$  1383]  8.  Voting— a.  Bight  to  Vote— (1) 
In  General.  In  the  absence  of  statutory,  charter,  or 
by-law  restrictions  which  are  not  in  conflict  with 
charter  or  general  statutes,  the  right  to  vote  at  a 
stockholders '  meeting  is  an  incident  of  ownership  of 
stock,"  and  to  deprive  a  stockholder  of  the  right 
to  vote  is  to  deprive  hitn  of  an  essential  attribute 
of  his  property,'*  which  is  ordinarily  not  permissi- 
ble." While  charters  of  corporations  may  place  rs- 
strictions  or  limitations  on  the  right  to  vote,*"  it 
would  seem  that,  even  without  any  constitutional 
or  statutory  provisions  forbidding  it,  a  provision  in 
a  charter  which  completely  deprives  the  stockhold- 
ers of  their  voting  rights  without  their  consent  is 
invalid.*'  Under  ordinary  circumstances  even  the 
legislature  cannot  by  direct  action  essentially  impair 
the  right  of  the  stockholder  to  vote  as  such;*'  cer- 
tainly it  cannot  do  so  indirectly,  by  authorizing  the 
directors,  with  the  consent  of  only  a  majority  of  the 
stockholders,  to  so  amend  the  charter  as  to  have  that 
effect.**    The  power  of  voting  conferred  by  the  con- 

meetingr  and  before  voting  was  Inef- 
fectual to  cure  the  defects  of  the  or- 
Kanlzatlon.  t.angdon  v.  Patterson, 
1G8  Pa.  478,  27  A  998. 

15.  Com.  V.  VandergTlft,  2S2  Pa. 
63,  81  A  ,153,  36  LRANS  46,  AnnCas 
M12C  1267. 

16.  Com.  V.  Vandersrrlft,  232  Pa. 
68.  81  A  163,  36  LRANS  45,  AnnCas 
1912C  1267. 

17.  U.  S. — ^Taylor  v.  Southern  Pac. 
Co.,  122  Fed.  147  [app  dlsm  129  Fed. 
1007,  82  CCA  6841. 

La. — State  v.  New  Orleans,  etc.,  R. 
Co.,  20  Lia.  Ann.  480. 

N.  J. — Johnston  v.  Jones,  23  N.  J. 
Ea.  216. 

N  T. — Lord  V.  Equitable  L.  Assur. 
goc,  194  N.  T.  212,  87  NB  443,  22 
LRANS  420;  Lord  v.  Equitable  L. 
ASBur.  Soc,  47  Misc.  187,  94  NTS  66 
[aft  109  App.  Dlv.  252,  96  NTS  10). 

Oh.^Mlller  v.  Ratterman,  47  Oh. 
St.  141,  24  NE  496. 

Pa. — Com.  V.  Patterson,  168  Pa. 
476.  27  A  998;  Com.  v.  Dalzell.'162  Pa. 
£17,  26  A  636,  34  AmSR  640  [rev  1 
Pa.  Dlst.  667,  23  PlttsbLeeJNS  69]; 
Tunis  V.  HestonvlUe,  etc.,  R.  Co.,  149 
Pa.  70,  24  A  88, 15  LRA  866;  Lafterty's 
Est.,  i  Pa.  Dlst.  216  [aff  154  Pa.  430, 
26  A  388];  Shelmerdlne  v.  Welsh.  8 
Pa.  Co.  330,  20  Phlla.  199;  Com.  v. 
Fisher,  2  Brewst.  394. 

"The  right  to  vote  Is  an  Incident 
of  the  ownership  of  stock,  and  can 
not  exist  apart  from  It."  Qrifflth  v. 
Jewett,  9  Oh.  Dec.  (Reprint)  627,  632, 
16  ClncLBul  419.  , 

[a]  BtoeUioldera  IwVe  a  slclit  to 
vote  for  directors  and  thereby  pro- 
tect the  property  from  loss  and  make 
It  effective  in  earning  dividends. 
Lord  v.  Equitable  L.  Assur.  Soc^ 
194  N.  T.  21^,  87  NB  443,  22  LRANS 
420;  Klnnan  v.  Sullivan  County  Club, 
26  App.  Dlv.  213,  50  NTS  96. 

U.  Lord  V.  Equitable  L.  Assur. 
Soc,  194  N.  T.  212,  228,  87  NE  443, 
22  LRANS  420;  Stokes  v.  Continental 
Trust  Co..  186  N.  T.  285,  78  NE  1090, 
12  LRANS  969,  9  AnnCas  738. 

"The  right  to  vote  for  directors, 
therefore.  Is  the  right  to  protect  prop- 
erty from  loss  and  make  it  effective 
In  earning  dividends.  In  other  words. 
It  is  the  right  which  gives  the  prop- 
erty value  and  is  part  of  the  prop- 
erty Itself,  for  it  cannot  be  separated 
therefrom.      Unless    the    stockholder 


can  protect  his  investment  In  this 
way  he  cannot  protect  it  at  all.  and 
his  property  might  be  wasted  by 
feeble  admlnlstraUon  and  he  could 
not  prevent  It.  He  might  see  the 
value  of  all  he  possessed  fading  away, 
yet  he  would  have  no   power,  direct 


or  indirect,  to  save  himself,  or  the 
company  from  financial  downfall. 
WltH  the  right  to  vote,  as  we  may  as- 
sume, his  property  is' safe  and  valu- 
able. Without  that  right,  as  we  may 
further  assume,  his  property  Is  not 
safe  and  may  become  of  no  value." 
Lord  V.  Equitable  L.  Assur.  Soc,  su- 
pra. 

[a]  Mmlimtlan  of  ToUaf  oapac- 
tty.— "A  stockholder  would  have  a 
right  to  attack  and  avoid  a  fraud- 
ulent Increase  of  stock  made  for  the 
express  purpose  and  with  the  clear 
result  of  depriving  him  of  his  rela- 
tive position  as  a  stockholder." 
Wltherbee  v.  Bowles,  201  N.  T.  427, 
431,   95    NB  27. 

19.  Bond  V.  Atlantic  Terra  Cotta 
Co.,  137  App.  Dlv.  671,  122  NTS  425 
[rev  66  Misc.  646,  123  NTS  108^; 
Elger  V.  Boyle,  89  Misc.  273,  126  NTS 
946 

ab.  Van  Dyke  v.  Stout,  8  N.  J.  Bq. 
338.     And  see 'infra  iJ  1384-1402. 

ai.  Lebus  V.  Stanslfer,  154  Ky. 
444,  157    SW  727. 

'  [a]  XUnBtratloii. — ^A  provision  In 
the   charter   of   a   corporation   which 

g laces  power  to  vote  the  stock  In  the 
ands  of  the  directors  of  an  Incor- 
porated society  without  capital  stock, 
who  are  the  incorporators,  is  void  as 
depriving  stockholders,  not  consent- 
ing to  the  provision,  of  their  control 
of  the  corporation.  Lebus  v.  Stansl- 
fer, 154  Ky.  444,  167  SW  727. 

sa.  Lord  V.  Equitable  L.  Assur. 
Soc,  194  N.  T.  212,  87  NE  443,  22 
LRANS  420. 

83.  Lord  V.  Blqultable  L.  Assur. 
Soc,  194  N.  T.  212,  87  NB  448,  22 
LRANS    420. 

84.  Brewster  v.  Hartley,  87  Cal. 
15,  99  AmD  237;  Archer  v.  Murphy, 
26  WashLR  (D.  C.)  98;  Peo.  v.  Tlb- 
betts,  4  Cow.  (N.  TJ  358;  Peo.  v. 
Phillips,  1  Den.    (N.  T.)   388. 

as.  In  re  Llghthall  Mfg.  Co.,  47 
Hun  (N.  T.)    258. 

[a]  Tims  when  the  charter  pro- 
vided that  life  members  should  be 
entitled  "to  vote  at  all  elections  for 
officers  thereof  by  proxy,"  it  was 
held  that  a  resolution  that  no  proxy 
should  be  voted  on  at  any  meeting  of 
the  society,  unless  showing  within 
Itself  that  it  was  specifically  intended 
to  be  used  for  such  meeting,  was 
repugnant  to  the  charter  and  void,  as 
an  attempt  to  limit  the  power  given 
by  the  member  to  his  proxy.  White 
V.  New  Tork  State  Agricultural  Soc, 
45   Hun   680,   10   NTS  694. 

as.  Elger  V.  Boyle,  69  Misc.  278, 
126    NTS    946. 

J«x«*mMtta   aa  to  tlM  Totlnr  of 


stitntion  or  stahitory  law,  or  by  charter  eannot  be 
limited  or  restrained  by  by-laws;**  nor  can  such 
right  be  limited  by  a  mere  resolution  passed  by  the 
members  at  the  meeting."  However,  while  the  power 
to  vote  stock  incidental  to  its  ownership  may  not  be 
taken  from  the  holder  in  invitum,  he  may  qualify  his 
ownership  by  his  own  consent  that  another  may  vote 
it  for  him;*°  or  he  may  accept  the  ownership  with 
a  condition  involving  that  consent.*' 

Payment  of  transfer  tax.  Votes  of  persons  prima 
facie  entitled  to  vote  will  not  be  rejected  on  the 
ground  that  a  transfer  tax  has  not  been  paid.** 

[$  1384]  (2)  Effect  of  Motive  or  Interest.  On 
the  principle  that  a  man  has  the  right  to  do  as  he 
pleases  with  his  own  property,  the  motive  which  gov- 
erns a  stockholder  in  voting  is  not  ordinarily  a  sub- 
ject of  judicial  inquiry.*'  The  stockholders  of  .1 
corporation  do  not  stand  in  a  fiduciary  relation  to 
each  other;*"  on  the  contrary  each  stockholder  repra- 
sents  himself  and  his  own  interest  only,*'  and  his 
right  to  vote  on  any  measure  presented  at  a  stock- 
holders '  meeting  is  not,  as  a  general  rule,  affected  in 
any  way  by  the  fact  that  he  has  a  personal  interest 
therein,**  different  or  separate  from  that  of  the  other 
stockholders,  or  adverse  thereto,**  or  even  by  the 

(J  1417-1419. 

Boyle,   69   HIsc   273. 


•look  see  Infra 

a?.     Elger  1 
126   NTS   946. 

a&  In  re  Associated  Automatic 
Sprinkler  Co.,    (Del.)   102  A  787. 

as.  Du  Pont  V.  Du  Pont.  251  Fed. 
937;  Walsh  v.  State,  (Ala.)  74  S  46; 
Alabama  South,  etc.,  R.  Co.  v.  Gray, 
160  Ala.  497,  49  S  347;  Hoses  v.  Scott. 
84  Ala.  608,  4  S  742;  Camden,  etc,  R 
Co.  V.  Elktns,  37  N.  J.  Eq.  273;  Bur- 
land  V.  Earle.  ri902]  A.  C.  83.  And 
see  In  afflrmatlon  of  this  principle 
Lewlsohn  v.  Anaconda  Copper  Mln. 
Co.,  28  Misc.  818,  56  NTS  807  (refus- 
ing to  enjoin  a  majority  of  the  stock- 
holders of  a  Montana  corporation,  at 
the  Instance  of  a  minority,  from  vot- 
ing to  accept  an  offer  for  the  pur- 
chase of  mining  claims  owned  by  the 
company). 

[a]  Cwanlatlvw  Tntlnr  Whnrti  a 
statute  authorized  the  voting  of  cor- 
porate stock  on  the  cumulative  plan, 
the  motive  which  actuated  a  stock- 
holder in  distributing  his  votes  is  not 
a  subject  for  judicial  Inquiry  or  con- 
trol. Chicago  Macaroni  Mfg.  Co.  v. 
Bogglano.  202  111.  312,  67  NE  17. 

3D.  MIddleton  v.  Arastravllle  Hln. 
Co.,  146  Cal.  219,  79  P  88»;  Price  v. 
Hoioomb,  89  Iowa  123,  66  NW  407; 
Merrlman  v.  National  Zinc  Corp.,  tt 
N.  J.  Eq.  493,  89  A  764;  Colgate  v.  U. 
S.  Leather  Co.,  73  N.  J.  Bq.  72,  87  A 
667  [rev  on  other  grounds  75  N.  J. 
Bq.  229,  72  A  1,26,  19  AnnCas  1262]. 
See  also  supra  J  1283. 

31.  Bllnn  V.  RIggs,  110  111.  A.  11 
[aff  208  111.  473,  70  NE  704]. 

83.  McDonald  Bros.  Engineering 
Works,  Ltd.,  V.  Oodson,  23  B.  C.  166. 

33.  U.  S. — Du  Pont  V.  Du  Pont 
266  Fed.  129  [aff  261  Fed.  937]; 
Windmuller  v.  Standard  Distilling, 
etc,  Co.,  116  Fed.  748,  114  Fed.  491; 
Rogers  v.  Nashville,  etc.,  R.  Co.,  91 
Fed.  299.  33  CCA  617. 

Cal. — MIddleton  v.  Anistravill* 
Mln.  Co.,  146  Cal.  219,  79  P  889. 

111.— Blinn  V.  Glllett,  208  III.  4Tt, 
70  NE  704.   100  AmSR  234. 

Iowa. — ^Prloe  v.  Hotcomb,  89  Iowa 
123,  66  NW  407. 

Minn.  —  Bjorngaard  v.  Goodhue 
County  Bank,  49  Minn.  483,  62  NW  48. 

N.  J. — Merrlman  v.  National  Zinc 
Corp.,  82  N.  J.  Eq.  493,  89  A  764;  Col- 
gate V.  U.  S.  Leather  Co.,  73  K.  J. 
Eq.,  72,  '«7  A  667  [rev  on  other 
grounds  75  N.  J.  Eq,  229,  72  A  126, 
19  AnnCas  1282];  Llllard  v.  OH  etc.. 
Co.,  70  N.  J.  Bq.  197,  66  A  254,  (8  A 
188;  U.  S.  Steel  Corp.  v.  Hodge,  64  N. 
J.  Bq.  807,  54  A  1.  60  LRA  742. 

N.  T. — Gamble  v.  (lueens  Countr 
Water  Co.,  123  N.  T.  91,  26  NE  201. 


For  later  eases, develovmrata  and  ohanfM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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fact  that  he  may  intend  to  use  his  right  for  par- 
poses  detrimental  to  the  company.**  But  under  the 
role  requiring  good  faith  on  the  part  of  the  ma- 
jority stockholders  toward  the  minority '"  a  court 
will  restrain  the  holder  of  a  majority  of  the  capital 
stock  in  a  company  from  voting  that  stock  for  the 
purpose  of  defrauding  a  minority  stockholder;  al- 
though the  holder  of  a  majority  of  the  stock  will 
not  be  restrained  from  otherwise  exercising  his 
rights  as  a  stockholder. '°  A  further  limitation  of 
the  principle  has  been  held  to  exist  in  cases  where 
one  corporation  purchases  the  shares  of  another  for 
the  purpose  of  absorbing  that  other."  But  the  ma- 
jority will  not  be  restrained  from  voting  their  stock 

i  LRA  S27;  Socorro  Mountain  Utn. 
Co.  V.  Preston,  17  Mlso,  220.  40  ,NTS 
1040.  ^ 

Pa. — Qallagher  v.  McAdams,  49  Pa. 
Super.  81;  weckerly  v.  Fell,  etc.,  R. 
<X  8  Pa.   Dlst.  89. 

W.  Va. — Thurmond  v.  Paragon  Col- 
Uery  Co..  95  SB  816. 

E&e. — Burland  v.  Earle,  [1902]  A. 
C  83;  North-West  Transp.  Co.  v. 
Beatty,  12   App.   Cas.   689. 

[al  ApVUeattoaa  of  rale. — (1)  A 
stockholder  does  not  lose  the  right 
to  vote  on  a  proposition  to  discon- 
tinue an  ac*'.on  coinmenced  by  the 
corporation,  althougn  he  Is  adversely 
Interested  to  the  corporation  by 
reason  of  being  a  defendant  In  the 
action  (Socorro  Mountain  Mln.  Co.  v. 
Preston,  17  Misc.  220.  40  NTS  1040), 
(2)  or  becanse  the  shares  In  respect 
of  which  he  claims  the  right  to  vote 
were  sold  to  him  in  violation  of  an 
agreement,  of  which  he  had  notice, 
between  the  seller  and  other  stock- 
holders. (In  re  Argus  Co.,  138  N.  Y. 
657.  34  NE  388).  (3)  Individual  stock- 
holders may  exercise  their  individual 
rights  and  vote  equally  with  other 
Htockholdera  on  the  ratification  of  a 
contract  in  which  they  are  Inter- 
ested. Colgate  V.  V.  8.  Leather  Co., 
73  N.  J.  Eq.  72,  67  A  6B7  [rev  on  other 
grounds  7B  N.  J.  Eq.  229,  72  A  126, 
IS  AnnC^as  12621.  (4)  One  of  the 
directors  In  a  corporation  contracted 
with  his  colleagues  to  sell  to  the 
company  a  vessel  which  he  owned, 
at  a  certain  price.  The  contract,  al- 
though fair,  was  voidable,  but  It  was 
subject  to  ratification  by  the  stock- 
holders; and  It  was  held  that  the 
vendor  director  had  a  right,  at  a 
meeting  of  the  stockholders,  to  vote 
la  favor  of  ratifying  the  contract 
and  concluding  the  purchase,  and 
that  his  conduct  was  pot  to  be  re- 
garded as  oppressive  toward  the  mi- 
nority of  shareholders  becalise  he 
Individually  owned  a  majority  of  the 
stock.  North-West  Transp.  Co.  v. 
Beatty,  12  App.  Cas.  589.  (B)  The 
fact  that  some  of  the  stocks  voted 
for  the  approval  of  contracts  made 
by  directors  of  a  mining  company 
disposing  of  practically  all  its  prop- 
erty was  owned  by  persons  who  ex- 
pected to  become  associated  with  the 
other  party  to  the  contract  in  a  cor- 
poration which  would  take  over  and 
operate  the  property,  was  held  not 
to  disqualify  them  from  voting  their 
stock.  Merrlman  v.  National  Zinc 
Corp.,  82  N.  J.  Eq.  493,  89  A  764. 
(6)  A  court  of  equity  will  not  re- 
strain the  holders  of  stock  in  a 
building  and  loan  association  who 
have  regularly  taken  their  stock  in 
accordance  with  the  by-laws  from 
voting  the  same  at  a  regular  elec- 
tion for  officers  of  the  association, 
where  there  Is  no  evidence  of  fraud 
or  of  any  Intention  on  the  part  of 
the  takers  of  the  stock  to  use  it  In 
jny  way  contrary  to  the  law,  or  the 
by-laws  of  the  association;  and  this 
Is  the  case,  although  the  stock  may 
have  been  purchased  for  the  purpose 
of  using  It  at  a  regular  election  of 
officers.  Gallagher  v.  McAdams,  49 
Pa.  Super.  81.  (7)  Stock  in  a  cor- 
poration was  issued  to  a  person,  with 
the  consent  of  all  the  stockholders, 
on  his  promise  to  pay  a  certain  sum 
m  making  repairs  on  the  plant  of  the 


at  the  suit  of  the  minority,  where  the  minority  may 
be  sa£9ciently  protected  by  other  relief." 

[i  1385]  (3)  PosBession  of  Certificate.**  It  is 
not  essential  that  an  owner  of  stock  should  have  a 
certificate  of  stock  in  order  to  entitle  him  to  vote.*" 
Nor  is  a  oertificate  conclusive  evidence  of  the  right 
to  vote,  as,  for  example,  where  the  corporation 
pledges  its  stock  and  issues  certificates  to  the 
pledgee.*^ 

[i  1386]  (4)  Registration  on  Corporate  Books. 
In  the  absence  of  statutes  or  valid  by-laws  chang- 
ing the  rule,  the  right  to  vote  ordinarily  rests  in 
those  in  whose  names  the  shares  stand  registered  on 
.  the  corporate  books.,**    A  transferee,  until  he  has 


company,  and  as  working  capital. 
He  paid  only  part  of  the  sum,  as  he 
had  agreed.  It  was  held  that  his 
stock  to  the  extent  of  the  amount 
paid  was  paid  for  as  i^equired  by  the 
articles  of  Incorporation  and  could 
be  voted  by  him;  and,  this  amount 
being  sufficient  to  constitute  a  ma- 
jority of  the  stock,  a  resolution  in 
favor  of  which  he  voted  all  his 
shares.  Including  those  not  paid  for, 
was  legally  adopted.  Price  v.  Hol- 
comb,  89  Iowa  123,  66  NW  407.  (8) 
It  has  been  held  that  power  given 
to  one  of  three  executors  to  control 
the  voting  of  corporate  stock  be- 
longing to  the  estate  cannot  be 
abridged  because  he  has  used  such 
power  for  his  own  Interest,  where 
his  conduct  Is  not  such  as  will  war- 
rant his  dismissal  from  the  trust. 
Lafferty's  Est.,  2  Pa.  Dlst.  215  [aff 
154  Pa.  430,  26  A  388]. 

34.  Walsh  v.  State,  (Ala.)  74  S 
45;  Camden,  etc.,  R.  Ck).  V.  Elkins, 
37    N.    J.   Eq.    273. 

35.  See  supra  Si  1292-1295,  1330. 
38.     South,  etc.,  R.  Co.  v.  Gray,  160 

Ala.  497,  49  S  347;  Russell  v.  Rook 
Run  Fuel  Gas  Co.,  184  Pa.  102,  39  A 
21  (holding  that  a  person  who,  al- 
though not  an  agent  or  director,  by 
reason  of  his  position  as  a  large 
stockholder  exercised  a  controlllijg 
Influence  on  the  comi>any,  must  show 
that  transactions  between  himself 
and^t,  by  which  he  profited,  are  fair). 

37.  Davidson  v.  American  Blower 
Co.,  243  Fed.  167,  166  CCA  S3;  Mem- 
phis, ,eto.,  R.  Co.  v.  Woods,  88  Ala. 
630,  7  S  108,  16  AmSR  81,  7  LRA 
605  (holding  that,  where  one  cor- 
poration acquires  a  majority  of  the 
stock  of  another  corporation,  and  the 
two  have  substantially  the  same  field 
of  operation  so  that  the  profits  of 
one  may  be  enhanced  by  a  diminution 
of  those  of  the  other,  or  where  there 
is  conflict  of  Interest  between  the 
two  In  the  matter  of  expenditures 
or  in  the  division  of  earnings,  the 
corporation .  owning  the  majority  at 
stoclc,  its  agents  and  employees  isur 
be  enjoined  from  voting  Its  stock  Ti 
the  election  of  officers  of  the  rival 
corporation,  or  from  exercising  the 
power  which  a  majority  of  stock  con- 
fers in  controlling  and  governing 
puch  corporation);  Davis  v.  U.  a. 
Electric  Power,  etc.,  Co.,  77  Md.  35, 
25  A  982  (where  it  was  said  that  It 
would  be  a  fraud  of  the  most  flagrant 
character  for  a  corporation,  after  ob- 
taining control  of  the  management  of 
another  corporation,  to  use  Its  power 
to  make  the  latter  corporation  sub- 
servient to  its  own  Interest,  to  use 
It  as  a  feeder,  and  Anally  utterly  to 
destroy  It  whenever  It  should  be  to 
its  Interest  to  do  so). 

38.  Davidson  v.  American  Blower 
Co.,  243  Fed.  167,  156  CCA  83. 

39.  Vacesatty  of  oertUloato  ren- 
•rallT  see  supra  SI  710,  711. 

40.  Beckett  V.  Houston,  32  Ind. 
393.  (Compare  OwenslHiro  Seating, 
etc.,  Co,  V.  Miller,  ISO  Ky.  310,  113 
SW  423  (holding  that  one  who  has 
merely  subscribed  for  stock  which 
was  never  Issued  to  him  has  no  right 
to  vote  or  participate  In  the  manage- 
ment of  the  corporation). 

41.  Qrlswold  V.  Seligman,  72  Mo.  110. 
40.    U.    S. — Burgess    v.    Seligman, 

1C7  U.  8.  20,  2  set  10,  27  L.  e£  369; 


Bemham  v.  Louisville  Property  Co., 
221  Fed.  273;  Poole  v.  West  Point 
Butter,  etc.,  Assoc,  30  Fed.  613  fapp 
dlsm  140  U.  S.  694,  11  SCt  1026,  SB 
L.  ed.  600];  Vowell  v.  Thompson,  28 
F.   Cas.   No.    17,023,    3    Cranch    428. 

Cal. — Royal  Cons.  Mln.  Co.  v.  Royal 
Cons.  Mines  Co.,  157  Cal.  737,  110  P 
123,  137  AmSR  166;  Peo.  v.  Robinson, 
64  Cal.  373.  1  P  156;  Brewstrt-  v.  Hart- 
ley. 37  Cal.  15.  99  AmD  237. 

Conn. — State  v.  Ferris.  42  Conn. 
660;  Vansands  v.  Middlesex  County 
Bank.  28  Conn.  144;  Northrop  v.  New- 
ton, etc..  Tp.  Co.,  3  Conn.  544;  Marl- 
borough Mfg.  Co.  V.  Smith,  2  Conn. 
679. 

Ida. — Haynes  v.  OrUflth,  16  Ida.  280, 
101  P  728. 

La. — Monsseauz  v.  XJrquhart,  19 
La.    Ann.    482. 

Mich.— Noller  v.  Wright,  138  Mich. 
418.  101  NW  663. 

Minn.— Morrill  v.  Little  Falls  Mfg. 
Co.,  53  Minn.  371,  55  NW  S47.  21  LRA 
174. 

Nebr.— Haskell  v.  Read,  68  Nebr. 
107,  93  NW  999,  96  NW  1007:  Rey- 
nolds V.  Bridenthal,  67  Nebr.  280,  77 
NW  668. 

Nov.— State  V.  Pettinell.  10  Nev. 
141. 

N.  J. — In  re  Delaware  River,  etc.,  R. 
Co.,  76  N.  J.  L.  163,  68  A  1104;  In  re 
Cons.  Tel.,  etc,  Co.,  43  A  433;  Down- 
ing v.  Potts,  23  N.  J.  L.  66;  Johnston 
V.  Jones,  23  N.  J.  E^q.  216. 

N.  T.— In  re  Ringler,  204  N.  T. 
30,  97  NB  593,  AnnCasl913C  1036 
frev  145  App.  DiV.  361,  130  NTS  621 
(dictum);  In  re  Argus  Co.,  188  N.  Y. 
667,  34  NE  388;  Matter  of  Utica  Fire 
Alarm  Tel.  Co.,  115  App.  Dlv.  821, 
101  NTS  109;  Matter  of  Glen  Salt 
Co„  17  App.  Dlv.  234,  45  NYS  668 
faff  153  N.  T.  688  mem,  48  NE  1104 
mem];  Matter  of  Mohawk,  etc.,  R. 
Co..  19  Wend.  136:  Matter  of  Long 
Island  R.  Ck>.,  19  Wend.  37,  32  AmD 
429;  Matter  of  Barker,  6  Wend.  509; 
Ex  p.  Wllloocks,  7  Cow.  402,  17  AmD 
625:  Ex  p.  Holmes,  5  Cow.   426. 

N.  D. — In  re  Argus  Printing  Co., 
1  N.  D.  434,  48  NW  347,  26  AmSR 
G89.    12    LRA    781. 

Oh. — Franklin  Bank  v.  Commercial 
Bank,  36  Oh.  St.  350,  38  AmR  694; 
Harper  v.   Ampt,   32   Oh.  St.  291. 

Or. — Slate  v.  Smith,  16  Or.  98,  14 
P  814,  16  P  137,   386. 

Pa. — Com.  v.  Dalsell,  162  Pa.  217, 
26  A  5^5.  34  AmSR  640;  Oerther  v. 
Bank,  1  LegRec  69. 

R.  I. — Hoopin  V.  Buffum,  9  R.  I. 
513.  11  AmR  29l. 

Eng. — Pender  v.  Lushlngton,  6  Cai. 
D.  70. 

Ont. — Tough  Oakes  Gold  Mines, 
Ltd.,  V.  Foster,  89  Ont  L.  144,  12  Ont 
WN  74,  34   DomLR  748. 

Compare  Peo.  v.  Devin,  17  lU.  84, 
S6  (holding  that,  where  stock  owned 
by  the  state  In  a  railroad  corpora- 
tion was  legally  sold  and  a  certlncate 
thereof  given,  assigned  by  the  gov- 
ernor by  indorsement  thereon,  the 
purchaser  and  assignee  of  such  stock 
had  a  right  to  vote  thereon  for  the 
election  of  directors,  unless  some  ' 
statute  of  the  state  or  by-laws  of  the 
company  prescribed  some  other  mode 
of  conveyance  or  additional  formality. 
The  court  said:  "It  may  well  be  con- 
ceded that  the  company  had  the  right 
to  provide  J^g.^b^g-l^w^t  stock  ^ 
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had  his  transfer  registered,  or  has  deposited  it  for 
registration,  has  no  right  to  vote  at  a  stockholders' 
meeting.**  In  other  words  the  right  to  vote  folio  irs 
the  l^pal  title  to  the  shares,^  and  this  is  especially 
trae  where  the  charter,  governing  statnte,  or  a  valid 
by-law  provides  that  the  shares  shall  be  transferred 
only  oil  the  books  of  the  corporation,  in  which  ease 
an  unregistered  transferee  has  only  an  equitable 
title,  the  legal  title  remaining  in  the  transferor;  and 
the^right  to  vote  follows  the  legal  title.*'^  It  is  also 
frequently  provided  that  no  one  shall  vote  in  re- 
spect of  designated  matters,  such  for  instance  as 
the  election  of  officers,  except  those  stockholders 
who  have  been  registered  as  such  for  a  certain  period 
prior  to  the  election.** 

Statutory  modiflcatioiu  of  role.  Where  the  char- 
ter provides  that  each  stockholder  shall  have  a  vote 
for  each  share  "owned"  by  him,  one  who  has  as- 
signed his  stock  cannot  vote  it,  even  with  the  con- 
sent of  the  assignee,  and  notwithstanding  that  the 


the  company  should  only  be  trans- 
ferred upon  transfer-books  kept  for 
that  purpose,  and  even  requiring  the 
old  certfflcates  of  stock  to  be  sur- 
rendered and  canceled,  and  new  cer- 
tificates Issued  to  the  asslgrnee;  but 
the  evidence  does  not  show,  nor  was 
there  any  pretence  upon  the  argu- 
ment, that  any  such  by-law,  resolu- 
tion or  order  had  ever  been  passed, 
either  by  the  stockholders  or  board 
of  directors.  In  the  absence  of  such 
regulation,  any  mode  or  form  of  con- 
veyance, sufllcient  In  law  to  transfer 
th^  title  to  any  other  property  or 
chose  In  action  which  by  law  Is  trans- 
ferable, must  be  held  sufllcient  to 
vest  the  legal  title  In '  the  assignee, 
Rnd  entitle  him  to  all  the  rights  and 
benefits  accruing  to  the  legal  owner 
of  the  stock,  as  much  as  If  It  had 
been  transferred  on  the  stock-books 
cf  the  company,  had  there  existed  a 
by-law  requiring  such  a  mode  of 
transfer"). 

[a]  ApplloatlOB  of  the  ml*. — The 
action  of  the  stockholders  of  a  cor- 
poration, in  authorizing  the  execution 
of  a  power  of  attorney  to  trustees  to 
Hell  all  of  its  property  and  collect  and 
disburse  the  proceeds.  Is  not  Invali- 
dated because  the  majority  of  the 
stock  which  was  owned  by  a  single 

gerson  was  voted  by  him,  although 
e  had  previously  assigned  it  to  the 
same  persons  who  were  trustees  for 
the  benefit  of  his  creditors  with  power 
to  vote  the  same,  where  no  transfer 
bad  been  made  on  the  books  and  some, 
or  all,  of  the  trustees  were  present 
at  the  meeting,  and  no  objection  to 
the  action  taken  was  made  either  by 
them  or  any  stockholder,  and  where, 
moreover,  all  parties  acquiesced  In 
the  carrying  out  of  the  proposed  ac- 
tion. Cincinnati  Third  Nat.  Bank  v. 
Jackson,  166  Fed.  144  [rev  on  other 
grounds  187  Fed.  26,  92  CCA  488 
(certiorari  den  214  U.  S.  612,  29  SCt 
696,  68   L..  ed.  1062)]. 

[b1  The  directors  may  vroparlr 
adopt  a  new  atook  liook  for  the  pur- 
pose of  enabling  holders  of  stock  to 
nave  certificates  transferred,  when  an 
election  is  Imminent  and  a  transfer  Is 
necessary  to  enable  holders  of  stock 
to  vote,  and  the  original  stock  Is 
Inaccessible  by  reason  of  the  absence 
of  the  custodian  of  it.  In  re  Argus 
Co.,  138  N.  Y.  657,  34  NB  388. 

[c]  Bffect  of  dlsorapanoy  in  booka 
of  oorporstton. — Where  one  hundred 
thirty  shares  of  stock  were  trans- 
ferred on  the  book  of  stock  certificates 
Sept.  24,  1908,  and  new  certificates 
Of  stock  were  Issued  on  that  day,  but 
entry  thereof  on  the  stock  ledger  was 
not  made  until  September  26,  although 
dated  September  24,  the  stock  could 
.  be  voted  at  the  stockholders'  meet- 
ings by  the  transferee  under  Revlaal 
(1905)  {  1181,  providing  that  in  case 
of  discrepancies  between  the  books  of 
the  corporation  the  transfer  books 
■hall  control.     Bridgers  v.  Staton,  160 


N.  C.  216,  63  SE  892. 

[d]     SaclsloB     «■     to     cionfllotlnir 

limm. — "It  would.  Indeed,  be  a  start- 
ling doctrine  that  the  legality  of 
business  transacted  at  stockholders* 
meetings  should  be  subject  to  the 
ultimate  decision  of  complicated  ques- 
tions arising  between  different  claims 
of  the  same  stock."  In  re  Argus 
Printing  Co.,  1  N.  D.  434,  448,  48  NW 
847,  26  AmSR  639,  12  LRA  781. 

[el  BTamlnation  of  stock  ^>09ik^— 
In  the  absence  of  any  law  requiring 
It,  It  Is  not  necessary  that  the  inspec- 
tors of  election  acting  at  the  meeting 
examine  the  stock  books  to  ascertain 
whether  the  persona  voting  were 
registered  stockholders.  Oeneral  Inv. 
Co.  v.  Bethlehem  Steel  Corp.,  248  Fed. 
303. 

[f]  An  asalfnmrat  in  bankmptoy 
does  not  necessarily  take  away  the 
right  of  the  bankrupt  to  vote  in 
respect  of  shares  still  standing  in 
his  name;  and  where  the  bankrupt 
with  the  assent  of  the  assignee  votes 
in  respect  of  such  shares,  the  other 
stockholders  have  no  Interest  in  the 
question  whether  the  strict  right  to 
vote  is  in  the  bankrupt  or  in  the  as- 
signee, such  as  will  enable  them  to 
cbject  thereto.  State  v.  Ferris,  42 
Conn.  B60. 

BeglatmtiOB  on  eorponte  booka  see 
generally  supra  Si  1148-1182. 

43.  Peo.  V.  Robinson,  64  Gal.  378, 
1  P  Its;  McNeil  v.  New  Tork  Tenth 
Nat.  Bank,  4«  N.  T.  326,  7  AmR  341 
[mod  66  Barb.  59];  Metzger  v.  Life 
Assoc,  of  America,  126  App.  Div.  921 
mem,  110  NTS  1138  mem  [alf  195  N. 
Y.  698  mem,  89  NB  1106  mem];  Mat- 
ter of  Glen  Salt  Co.,  17  App.  Div.  234, 
241,  45  NYS  668  [aff  163  N.  T.  688 
mem,  48  NB  1104  nlem]  (in  which  it 
said:  "As  between  the  holder 
of  the  certificate  and  his  assignee  the 
transfer  may  operate  to  pass  the  title, 
but  it  does  not  determine  the  right  of 
voting  at   elections"). 

[a]  Xlfht  to  vote  not  toatad  tij 
ownsrahip  atone. — The  right  of  voting 
conferred  by  the  charter  is  not  to  be 
tested  by  the  mere  ownership  of  stock, 
but  the  transfer  of  it  must  be  patent 
on  the  stock  book;  and  where  the 
stock  of  the  company  stands  on  the 
books  In  the  name  of  an  individual  as 

? resident,  and  has  not  been  trans- 
erred  by  him  on  the  books  of  the 
company,  he  has  no  right  to  vote  on 
it  at  an  election.  Monsseaux  v.  Ur- 
qUhart,  19  La.  Ann.  482. 
Vi4.  Miller  v.  Murray,  17  Colo.  408, 
30  P  46;  Haines  v.  Klnderhook,  etc., 
R.  Co.,  33  App.  Div.  164,  63  NYS  868 
[aff  23  Misc.  606,  62  NYS  10611;  Ciool- 
baugh  v.  Herman,  221  Pa.  496,  70  A 
830;  Com.  v.  Dalzell,  162  Pa.  217,  26 
A  536,  34  AmSR  640  [rev  1  Pa.  Dlat. 
667,  23  PitUbLegJNS  691, 

[a]  The  mortffaror  of  stoek  la  ao 
far  the  owner  thereof  until  fore* 
closure  or  sale  that  he  is  entitled  to 
vote   it,   and  equity  will  compel  the 


stock  is  still  r^stered  in  the  name  of  the  assignor,*' 
and  by  statute  it  may  be  provided  that,  where  the 
])er8on  named  in  the  certificate  of  stock  or  transfer 
books  is  not  permitted  to  vote,  the  beneficial  owner 
of  stock  may  have  the  right  on  furnishing  satisfac- 
tory evidence  of  ownership.** 

Conditional  allotment.  A  mere  allotment,  entered 
upon  the  books  of  the  corporation,  setting  aside  eet- 
tain  shares  thereafter  to  he  issued  to  a  certain  per- 
son upon  the  performance  by  him  of  certain  condi- 
tions, does  not  entitle  such  person  to  vote,  at  least 
until  he  has  performed  the  conditions  or  the  corpo- 
ration has  waived  them.*' 

[%  1387]  (6)  Bona  Fide  Stw^holders.  By  stat- 
nte the  right  to  vote  is  sometimes  limited  to  "bona 
fide"  stockholders."  Under  such  a  statute  a  dummy 
to  whom  a  block  of  shares  has  been  issued  by  the 
secretary  of  a  corporation  to  be  voted  at  an  election 
is  not  entitled  to  vote  in  respect  of  them,  since  he 
is  neither  a  bona  fide  stockholder  nor  the  represen- 


mortgagee  to  give  the  mortgagor  a 
power  of  attorney  for  this  purpose. 
Vowell  V.  Thompson,  28  P.  Cas.  No. 
17,023,   3   Craneh   C.  C.   428. 

■•panrtlon  of  bsnsflelal  lataoreat  see 
infra  %  1419. 

46.  See  cases  cited  supra  notes 
42-44. 

48.  Vernon's  Pet..  17  Del.  196,  40 
\  60;  In  re  Leslie,  58  N.  3.  L.  609,  33 
A  964:  Matter  of  Olen  Salt  Co.,  17 
App.  Div.  234,  46  NYS  668  [aff  153 
N.  T.  688  mem,  48  NB  1104  mem]; 
Gilbert  v.  Manchester  Iron  Mfg.  Co.. 
11  Wend.  (N.  Y.)  627;  Peo.  v.  "Hb- 
betts,  4  Cow.  (N.  Y.)  358.  See  also 
In  re  Argus  Co.,  138  N.  Y.  667,  34  NB 
388  (where  It  was  assumed  that  It 
was  necessary  for  the  transfer  to 
be  made  on  the  stock  book  ten  days 
before  the  election). 

[a]  Tkna  (1)  Transfer  of  shares 
on  corporate  boolcs  ten  days  before 
the  meeting  for  the  election  is  es- 
sential to  the  right  of  the  transferee 
to  vote  under  New  York  statutes;  and 
this  Is  so  although  the  transfer  may 
have  been  sent  to  the  corporation  In 
a  registered  letter  which  was  received 
in  the  post  office  in  time,  but  not 
withdrawn  in  time  by  the  corporation, 
because  its  ofDclals  did  not  know  that 
it  had  been  received  by  the  post- 
master. Matter  of  Glen  Salt  Co.,  17 
App,  Div.  234,  46  NYS  568  (aft  1S3 
N.  Y.  688  mem,  48  NE  1104  mem].  (2) 
And  under  such  a  provision  It  hift 
been  held  that  where  the  stock  of  one 
stockholder  was,  pursuant  to  an 
award  of  arbitration,  transferred  to 
another  stockholder,  which  transfer 
was  entered  on  the  books  of  the  cor- 
poration, but  was  thereafter  aet  asid& 
the  transferor  was  not  a  qualified 
voter  during  the  interim  between  the 
date  of  the  transfer  and  that  of  the 
vacation  of  the  award  and  the  issue 
of  new  stock  to  the  transferor.  In 
re  Leslie,   68   N.  J.  L.   609,  S3   A  954. 

[b]  The  prohibition  ia  not  ap- 
plloabls  to  a  mere  division  of  shares 
Into  several  portions.  In  re  Asso- 
ciated Automatic  Sprinkler  Co.,  (Del.) 
102  A  787. 

47.  Com.  V.  Woodward,  4  Phila. 
(Pa.)   124. 

48.  Com.  V.  Roydhoaae,  238  Pa- 
234    82  A  74 

49.  Spltze'l  V.  Chinese  Corp.,  Ltd.. 
80  L.  T.  Rep.  N.  S.  847. 

60.  See  statutory  provlalona:  sad 
infra  this  seotloit. 

[a]  Ooo«fMtka««Mrtl««,«(faak— 
Whether  one  la  a  bona  fide  owner 
of  atock  within  a  atatute  orovidine 
that  every  bona  fide  atockholder  hav- 
ing atock  In  hla  own  name  upon  the 
stock  book  ten  daya  prior  to  an  elec- 
tion ahall  be  entitled  to  vota  thereat, 
la  a  Queation  of  fact,  and.  In  absence 
of  a  oontrary  ahowmK  the  stock  la 
prima  facie  evldenoe  of  ownership  of 
■took.  Haynea  v.  artfflth,  18  Ida.  239, 
101  P  728. 


For  later  oaaaa,dw*lovinaBta  and  ohancaa  in  the  law  see  oumulattva  Annotattona,  aaaaa  Utla,  paga  and  note  number. 
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tative  of  one."^  One  to  whom  stocl:  is  issued  a? 
trustee  without  the  knowledge  or  consent  of  the  real 
owners  of  the  stoek  is  not  a  bona  fide  stockholder.'^ 
Nevertheless  a  bona  fide  stockholder  need  not  neces- 
sarily be  the  owner  of  the  stock;  it  being  sufficient 
that  the  stoek  stands  in  his  name  in  good  faith  for 
a  proper  purpose  and  that  he  is  holding  the  same 
either  for  himself  or  in  trust  for  another."  Apart 
from  a  statute  of  this  character,  one  to  whom  stoek 
has  been  transferred  in  order  to  evade  a  statutory 
restriction  upon  the  right  to  vote,  will  not  be  per- 
mitted to  vote  it;'^  and  the  same  is  true  where  the 
transfer  is  made  is-  an  attempted  evasion  of  a  char- 
ter provision."'  So  when  the  owner  of  stock  is  dis- 
qualified to  vote  it,  the  disqualification  is  not  re- 
moved by  simply  hypothecating  the  stock  as  col- 
lateral for  a  loan."' 

[$  1388]  (6)  Preferred  Stockholders.  The 
ownership  of  preferred  stock  as  a  general  rule  car- 
ries with  it  the  right  to  vote  on  the  same  at  any  meet- 
ing of  the  holders  of  the  capital  stock,"  but  to  this 
rule  there  may  be  exceptions.  The  voting  power  can 
be  lawfully  separated  from  particular  shares,  so 
that  it  is  competent  for  a  corporation  in  issuing  cer- 
tificates of  preferred  stock  to  stipulate  therein  that 
the  holders  shall  not  be  entitled  to  vote  the  same 
at  stockholders'  meetings,  and  the i  stipulation  will 
be  binding  upon  them.'^    Such  a  provision  is  but  an 


arrangement  between  two  classes  of  stockholders, 
which  does  not  concern  the  public  and  does  not  vio- 
late any  rule  of  common  law  or  any  rule  of  public 
policy."  On  the  other  hand,  preferred  stockhold- 
ers may,  in  the  absence  of  charter  or  statutory  pro- 
hibition, be  given  the  right  to  vote,  either  generally 
or  on  particular  matters,  or  to  a  certain  extent,  to 
the  exclusion  of  the  common  stockholders.'"  The 
right  to  vote  therefore,  as  between  the  two  classes 
of  stockholders,  depends  upon  a  construction  »f 
the  statute  and  contract  under  which  the  preferred 
stoek  is  issued.*^ 

[(1389]  (7)  Bondholders.  The  holder»  of  cor- 
poration bonds  have  no  inherent  right  to  vote  at  the 
stockholders'  meeting.'^  But  in  the  absence  of  con- 
stitutional restrictions,  this  right  may  be  conferred 
by  statute,"  or  by  the  consent  of  all  the  stockhold- 
ers.** But  where  the  constitution  or  the  statute  law 
provides  that  directors  shall  be  elected  at  annual 
meetings  of  the  stockholders,  by  the  vote  of  a  ma- 
jority in  value  of  the  stock,  upon  a  cumulative  sys- 
tem of  voting  and  not  otherwise,  any  by-laws,  con- 
tracts, or  stipulations  which  attempt  to  clothe  bond- 
holders of  the  corporation  with  the  voting  power 
are  void." 

[$  1390]  (8)  Directors.  A  stockholder  does 
not  lose  his  right  to  vote  by  reason  of  his  being  a 
director."    Hbwever,  where  de  facto  directors  in- 


51.  Smith  V.  9an  Francisco,  ete^ 
R.  Co.,  IIB  Cal.  684,  47  P  682,  6«  AmSR 
119,  36  LRA  309:  Stewart  v.  Mahoney 
Uln.   Co.,    64   Cal.   149. 

sa.  Stewart  v.  Ifahoney  Min.  Co., 
64  Cal.  149. 

53.  Royal  Cons.  Mln.  Co.  v.  Royal 
Cons.  Mines  Co.,  167  Cal.  787,  110  P 
123,  137  AniSR  186. 

54.  Thomaa  v.  International  Sllv«r 
Co.  (N.  J.  Ch.)  73  A  888;  State  v. 
Hunton,  28  Vt.  694. 

,  [al  ninatratlonv— Wltere  nonresi- 
dent stockholders  In  banking  cor- 
porations were  prolilbited  from  vot- 
ing. It  was  held  that  the  prohibition 
cotild  not  be  evaded  by  gratuitously 
transferring  stock  to  residents  for 
the  purpose  of  enabling  them  to  vote 
upon  it.  "The  law,"  it  was  said,  "is 
not  to  be  outwitted  by  cunning  de- 
vices." State  y.  Hunton.  28  Vt.  694, 
£98. 

55.  Hack  v.  De  Bardeleben  Coal, 
etc.  Co..  90  Ala.  896,  8  S  160,  9  LKA 
650. 

fa)  ninatratiOB^— A  provision  In 
the  charter  of  a  corporation  tliat  no 
stockholder  shall  cast  more  than  one 
fourth  of  all  the  votes  at  any  election 
of  directors  means  one  fourth  of 
all  the  votes  which  the  shares 
of  stock  authorize  to  be  cast, 
«nd  this  restriction  cannot  be  evaded 
by  the  gratuitous  transfer  by  the 
stockholder  of  the  stock  to  others  In 
order  that  they  may  vote  in  his  in- 
terest. Mack  V.  De  Bardeleben  Coal, 
etc..  Co.,  90  Ala.  396,  8  S  150,  9  LRA 
660. 

50.  Thomas  v.  International  Silver 
Co.,   (N.  J.  Ch.)  78  A  833. 

ra]  As  otherwlaa  •zpresseO.— 
"The  right  which  the  law  gives  to 
the  pledgor  to  empower  'the  pledges 
to  vote  thereon'  is  limited  to  such 
pledgors  aa  are  themselves  possessed 
of  the  right  to  vote  on  the  stock 
which  they  own."  Thomas  v.  Inter- 
national Silver  Co.,  <N.  J.  Ch.)  73  A 
833,   834. 

67.  U.  S. — ^Warren  v.  King,  108  XJ. 
8.  389,  2  set  789,  27  D.  ed.  769. 

Del. — Brooks  v.  State,  26  Del.  1,  79 
A  790,   61  LRANS  1126. 

Mich. — Lockhart  v.  Van  Alstyne,  81' 
Hlch.  76,  18  AmR  166. 

Oh. — Miller  v.  Ratterman,  47  Oh, 
St.  141,  24  NE  496;  Burt  v.  Rattle, 
31  Ch.  St.  116. 

Eng. — In  re  Barrow  Hematite 
Steel  Co.,  19  Ch.  D.  683. 

[a]  Oonstttntlonal  pxohlbHlott  of 
dlsezimlnatlom. — Const.      (1897)     art 


9  I  6,  providing  that.  In  all  elections 
for  directors  of  stock  corporations, 
each  stockholder  shall  be  entitled  to 
one  vote  for  each  ,  share  of  stock  he 
may  bold,  provides  generally  that 
there  shall  be  no  discrimination  be- 
tween 'difTerent  classes  of  stock,  but 
that  the  holder  of  a  share  of  stock 
Is  the  holder  of  a  vote,  so  that  a 
holder  of  preferred  stock  is  entitled 
to  vote  it,  notwithstanding  any  stat- 
ute authorizing  corporations  to  create 
kinds  of  stock,  with  preferences  and 
voting  powers.  Brooks  v.  State,  26 
Del.   1,  79   A  790,  61   LRANS  1126. 

68.  U.  S. — Shaffer  v.  McCulIooh, 
192  Fed.  801,  118  CCA  636;  Storrow 
v.  Texas  Cons.  Compress,  etc.,  Assoa, 
87  Fed.  612,  31  CCA  139:  Hamlin  v. 
Toledo,  etc.,  R.  Co..  78  Fed.  684,  24 
CCA  271,  86  LRA  826. 

Del.— State  v.  Brooks,  74  A  87. 

Qa. — Savannah  Real  Slst.,  etc.,  Co. 
V.  Silverberg,  108  Ga.  281,  38  SEi  908. 

Mo. — State  v.  Swanger,  180  Mo. 
661,  89  SW  872,  2  LRANS  121,  4 
AnnCas  663. 

N.  T.— Peo.  V.  Koenig.  133  App. 
Div.  766,  118  NTS  136. 

Oh. — Miller  v.  Ratterman,  47  Oh. 
St.  141,  24  NE  496.  And  see  Ryan 
V.  Miami  Valley  R.  Co.,  6  Oh.  Dec. 
(Reprint)  1071,  10  AmLReo  263 
(dictum). 

Eng. — In  re  Barrow  Hcematite 
Steel  Co..  39  Ch.  D.  682. 

[al  Vxovlsloaa  haM  not  to  foxMA 
deprivlBf   preferred   ■tookhoUara   of 

?ow»r  to  vote. — ConsoL  L.,  p  1881  c 
3  i  3  subd  8  provides  that  the  term 
member  of  a  corporation"  shall  In- 
clude every  person  having  a  right  to 
vote  for  the  election  of  directors, 
other  than  a  person  having  the  right 
to  vote  only  on  a  proxy.  Section  23 
provides  that,  "unless  otherwise  pro- 
vided in  the  certificate  of  Incorpora- 
tion," every  stockholder  shall  be  en- 
titled at  every  meeting  to  one  vote 
for  every  share  standing  In  his  name 
on  the  books.  Section  24  provides 
that  the  certificate  of  Incorporation 
may  provide  that  at  all  elections  of 
directors  each  stockholder  .shall  be 
entitled  to  as  many  votes  as  will 
equal  the  number  of  his  shares  multi- 
plied by  the  number  of  directors  to 
be  elected,  and  that  he  may  cast 
all  of  such  votes  for  a  single  director, 
or  may  distribute  them  among  the 
number  to  be  voted  for,  or  any  two 
or  more  of  them,  as  he  may  see  fit, 
which  right,  when  exercised,  shall  be 
deemed   cumulative   voting.     It   was 


held  that  the  phrase  "unless  other- 
wise provided  in  the  certificate  of  in- 
corporation," at  the  beginning  of  { 
23,  does  not  relate  only  to  cumula- 
tive voting  permitted  by  9  24,  but 
permits  the  certificate  of  Incorpora- 
tion to  provide  what  voting  right 
claasea  of  stockholders  shall  possess; 
and  as  It  Is  lawful  for  different 
classes  ,to  agree  that  one  class  shall 
have  no  right  to  vote  on  question* 
relating  to  the  management,  and 
such  agreement  does  not  contravene 
public  policy,  the  legislature  did  not 
intend  to  compel  every  class  to  hold 
the  right  to  vote,  nor  prohibit  forma- 
tion of  a  corporation  depriving  pre- 
ferred stockholders  of  voting  power. 
Peo.  V.  Keonlg,  183  App.  Dlv.  766,  IIS 
NTS  136. 

59.  Peo.  V.  Keonlg,  188  App.  Div. 
756.  118  NTS  186. 

60.  Mackintosh  v.  Flint,  etc..  R. 
Co.,  32  Fed.  850;  Dunsmuir  v.  Colo- 
nist Printing,  etc.,  Co.,  Ltd.,  9  B.  C. 
276. 

61.  Dunsmuir  v.  Colonist  Printing, 
etc.,  Co..  Ltd.,  9  B.  C.  275;  and  other 
cases  supra  notes  68-60. 

62.  See  Infra  this  section. 

63.  Weddell  v.  RitCbie.  10  Ont  Ij. 
6,  6  OntWR  733. 

[a]  OOBatxnotJoa  of  atatat*  ooa* 
fazrtiur  rUrht.— A  provincial  act  ap- 
plicable to  the  bonds  of  a  railway 
company  provided  that  "in  the  event 
at  any  time  of  the  Interest  of  the 
said  bonds  remaining  unpaid  and  ow- 
ing, then  at  the  next  ensuing  general 
annual  meeting  of  the  said  company, 
all  holders  of  bonds  shall  have  and 
possess  the  same  rights  and  privi- 
leges and  qualifications  for  directors 
and  for  voting  as  are  attached  to 
shareholders."  It  was  held  that  the 
bondholders'  right  to  vote  might  bo 
exercised  at  any  time  when  Interest 
was  in  arrear,  and  was  not  restricted 
to  the  one  general  annual  meeting 
next  after  the  Interest  fell  into  ar- 
rear. Weddell  v.  Ritchie,  10  Ont.  L. 
5,  7,  6  OntWR  788. 

M.  State  V.  McDanlel,  22  Oh.  St. 
864. 

_66.  Durkee  v.  Peo.,  165  111.  354.  40 
NE  626,  46  AmSR  340  [aff  53  111.  A, 
896]  (holding  that  the  bondholders 
are  chargeable  with  notice  of  such 
restrictions  and  consequently  of  the 
invalidity  of  such  a  provision). 

66.  Jones  V.  Concord,  etc.,  R.  Co.. 
67  N.  H.  119,  38  A  120;  Hodge  v.  V.  S. 
Steel  Corp.,  64  N.  J.  Eo.  807,  54  A  1. 
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crease  the  stock  and  take  it  themselves,  to  the  ex- 
clusion of  the  other  faction,  they  wiii  be  restrained 
from  obtaining  control  of  the  corporation  by  voting 
the  stock."' 

[$  1391]  (9)  Illegally  Issued  Stock.  Where 
sto<^  is  illegally  or  fraudulently  issued,  the  holders 
thereof  do  not  become  stockholders,  and  hence  are 
not  entitled  to  vote  the  share  so  issued.**  The  par- 
ties  to  whom  the  shares  are  issued  will  be  restrained 
from  making  use  of  them  in  voting  at  a  stockholders' 
meeting.*' 

[$  p.392]  (10)  Unpaid  or  Delinaiient  Stock. 
One  who  is  the  legal  owner  of  stock  is  entitled  to 
vote  it,  notwithstanding  he  is  delinquent  in  the  pay- 
.  ment  of  assessments  or  calls  thereon  "">  unless  a  con- 
trary provision  is  made  by  the  statute  or  charter  im- 
der  which  the  corporation  is  organized.^^  But  the 
disability  being  in  the  nature  of  a  penalty,  it  must 
be  restricted  to  that  species  of  default.  It  does  not 
extend  to  a  default  in  respect  of  any  other  indebt- 
edness due  the  corporation.'*  A  by-law  which  as- 
sumes to  prohibit  a  stockholder  from  voting  stock 
which  has  not  been  paid  for  in  full  is  inoperative 
when  in  conflict  with  statutes.^'  And  it  has  been 
held  that  an  agreement  by  a  stockholder  to  hold  his 
stock  pursuant  to  the  by-laws  of  the  corporation  as 
to  dues  and  transfers  does  not  authorize  the  subso- 
qnent  passage  of  a  by-law  which  takes  away  from 
him  the  right  to  transfer  his  stock  or  vote  on  the 
same  until  payment  in  full  of  all  dues  thereon.'*. 

Where  a  subscription  to  stock  is  conditional  and 
not  a  contract  merely  for  the  payment  of  money  to 
the  corporation  but  is  also  a  contract  for  admission 
«f  the  subscriber  into  the  corporation  as  a  stock- 


holder, such  subscriber  is  entitled  to  an  opportunity 
to  pay  the  initial  statutory  installment  upon  his 
subscription  before  organization  and  to  participate 
in  the  first  meeting  of  stockholders  held  for  the 
purpose  of  organization.'*  It  is  obvious  that  where 
payment  is  essential  to  the  ownership  of  stock,  one 
who  has  nol  made  the  payment  essential  to  the  acqui- 
sition of  ownership  is  not  entitled  to  vote  it.'^  It 
has  been  held  that  one  who  under  a  contract  will 
be  entitled  to  a  stated  number  of  shares  on  pay- 
ment of  a  certain  sum  may  vote  sneh  a  propor- 
tionate part  of  such  shares  as  is  equal  to  the  pro- 
portion of  the  payment  which  he  has  made,  notwith- 
standing he  has  not  completed  the  entire  payment." 

[$  1393]  (11)  Stock  Snbject  to  Option  or  Ex- 
ecutory Contract.  A  mere  option'*  or  an  executory 
contract"  for  the  sale  ef  stock  does  not  alone  de- 
prive the  owner  of  his  right  to  vote  it,  as  the  right 
to  vote  is  incident  to  the  ownership  and  remains 
with  the  legal  holder.*"  It  may  be  stipulated,  how- 
ever, in  the  contract  of  sale,  that  the  purchaser  shall 
have  the  right  to  vote.*^ 

\S  1394]  (12)  Joint  Owners  of  Shares.  Where 
stock  is  owned  by  two  or  more  jointly  and  is  so  reg- 
istered on  the  books  of  the  corporation,  it  may  be 
voted  by  one  of  the  owners,*'  in  the  absence  of  pro. 
test  by  the  others.  But  one  joint  owner  of  stock 
cannot  vote  it  against  the  protest  and  objection  of 
his  coowners.**     j 

[$  1395]  <13)\Fending  Litigation  as  to  Owner-' 
ship.  Votes  of  persons  prima  facie  entitled  to  vote' 
are  not  to  be  rejected  on  the  ground  that  the  owner- 
ship of  tjieir  shares'  is  in  litigation.**  It  has  been 
held  that  where  an  appeal  is  taken  from  a  judgment 


qualified  to  vote  for  an  Inoease  of 
capital.  Jones  v.  Concord,  etc.,  R. 
Co^67  N.  H.  119,  38  A  120. 

67.  Morris  v.  Stevens,  17  Pa.  Co. 
20»  [ail  178  Pa.  563,  36  A  1611. 

ea.  Haskell  v.  Reed,  68  Nebr.  107, 
93  NW  997,  96  NW  1007;  Humboldt 
Driving  Park  Assoc,  v.  Stevens,  34 
Nebr.  528.  52  NW  568,  83  AmSR  654; 
Kimball  v.  New  England  Roller  Grate 
Co.,  69  N.  H.  486,  46  A  253 ;  Morris  v. 
Stevens,  17  Pa.  .Co.  209  [aff  178  Pa. 
663,  36  A  151};  Olace  Bay  Printing 
Co.  V.  Harrington,    46   N.   S.   268. 

[a]  AppUcatlos  of  ml*.  —  Where 
a  corporation  issues  additional  stock, 
a  stockholder  who  subscribes  and 
pays  for  more  than  his  proportional 
share  of  such  additional  stock  can- 
not vote  It,  In  the  absence  of  an 
offer  by  the  acting  offlcers  of  the 
company  to  allow  each  fitockholder 
to  subscribe  for  the  additional  stock 
In  proportion  to  his  holding  of  old 
stock.  Morris  v.  Stevens,  17  Pa.  Co. 
209  [aff  178  Pa.  663,  36  A  161]. 

TaUOlty  Of  stook  see  supra  9}  667 
«t  seq. 

69.    See  supra  (659. 
_  70.    Colo. — Lllylands    Canal,     etc., 
Co.  V.  Wood,  56  Colo.  130,  136  P  1026. 

Ga. — Georgia  L.  Ins.  Co.  V.  Bell, 
114  Oa.  502.  80  SE  766. 

Ind. — Lincoln  v.  State,  36  Ind.  161. 

Nebr. — Haskell  v.  Read,  <8  Nebr. 
107.  98  NW  997,  96  NW  Iftrty. 

N.  J.— Downing  v.  Potts,  2t  N.  J. 
Ifc  66;  Savage  v.^  Ball,  17  N.  J.  Eq. 
142. 

Oh. — Henderson  v.  Ro^n,  7  Oh. 
Deo.  (Reprint)  173.  I  CincLBul  227. 

Pa Curry  v.  Scott,  64  Pa.  270. ' 

Man. — Colonial  Assur.  Co.  v.  Smith, 
22  Man.  441,  4  DomLR  814,  21  Wesf 
IiR  816. 

,J}r..  U.  S.  V.  Barry,  SB  Fed.  246 
(holding  that,  under  a  section  of  the 
National  Currency  Act  [Rev.  St.  I 
B144],  the  language  of  which  Is  that 
"no  shareholder,  whose  liability  Is 
past  due  and  unpaid,  shall  be  al- 
lowed to  vote,"  a  stockholder  who  is 
in   default  to  the  corporation  In  re- 


spect of  his  share  subscription  is  not 
entitled  to  vote  at  a  corporate  elec- 
tion). Umatilla  Water  Users'  Assoc, 
v.  Irvin,  56  Or.  414,  108  P  1016;  Randt 
Gold  Min.  Co.,  Ltd.  v.  Wainwright, 
[1901]  1  Ch.  184;  Doig  v.  Mathews, 
(B.  C.)  26  DomLR  732,  9  WestWkly 
487;  Colonial  Assur.  Co.  v.  Smith.  22 
Man.  441.  4  DomLR  814,  21  West 
LR  815  (in  which  it  was  said  that 
there  can  be  no  doubt  as  to  the  va- 
lidity of  legislation  under  which 
stockholders,  whose  notes  are  given 
for  a  call  which  Is  overdue,  are  pro- 
hibited from  voting  at  an  election  of 
directors). 

7a.     U.  S.  V.  Barry,  86  Fed.  246. 

73.  Lllylands  Canal,  etc.,  Co.  v. 
Wood.  66  O>lo.  130,  136  P  226. 

74.  Klnnan  v.  Sullivan  Ctounty 
Club,  26  App.  Dlv.  213,  50  NTS  95. 

7B.  Windsor  Hotel  Co.  v.  Schenk. 
76  W.  Va.  1.  84  SB  911.  ^^ 

76.  See  Price  v.  Holcomb,  89  Iowa 
123,  56  NW  407  (where  the  articles 
of  incorporation  provided  that  the 
capital  stock  should  be  all  paid  up 
and  that  every  stockholder  should  be 
entitled  to  one  vote  for  every  share 
of  stock  80  held). 

77.  Price  v.  Holeomb,  89  Towa  128. 
56  NW  407.  See  also  Matter  of 
Conlon  Electric  Washer  Co..  169  App. 
Dlv.  192.  1B4  NTS  866  (holding  that 
a  trustee  of  thirty  shares  of  pre- 
ferred and  thirty  shares  of  common 
stock,  which  are  to  be  delivered  on 
payment.  Is  entitled,  after  pasrlng  for 
twenty  shares,  to  vote  thereon  for  di- 
rectors of  the  corporation,  and  that 
equitably  at  least  he  became  the  own- 
er of,  and  was  entitled  to  the  bene- 
ficial use  of  this  stock  as  he  paid  for 
It,  in  the  absence  of  a  provision  that 
he  should  not  be  entitled  to  any  of 
the  stock  until  all  of  it  had  been 
paid  for). 

,[a]     ZUnatrfttloB If  the  articles 

of  Incorporation  provide  that  the  cap- 
lUl  stock  Shan  be  paid  up,  and  that 
every  stockholder  shall  be  entitled 
to  one  vote  for  every  share  of  stock 
so  held,  issued  to  him  under  an  agree- 


ment that  he  shall  pay  a  designated 
amount  to  be  used  in  maklngr  improve- 
ments, he  will  be  entitled  to  vote 
with  respect  to  as  many  shares  ai| 
he  has  paid  for,  although  he  has  not 
paid  for  all  of  them.  Price  v.  Hol- 
comb, 89  Iowa  123,  66  NW  407. 

78.  Lucas  T.  Milliken,  139  Fed. 
816;  In  re  Newcomb,  18  NTS  16. 

79.  In  re  Argus  Co.,  188  N.  T. 
567,  34  NE  388  (holding  that  stocks 
sold  under  an  executory  contract,  the 
payment  being  conditioned  on  the 
transfer  of  the  stock  on  the  books  of 
the  corporation,  may  be  voted  by  the 
seller,  where-the  condition  has  neither 
been  performed  nor  waived  on  the 
day  the  stock  was  voted);  State  v. 
McDaniel,  22  Oh.  St.  539. 

80.  See  supra  notes  78,  79. 

81.  Com.  V.  Patterson,  168  Pa.  4?(. 
27  A  998. 

89;  Kenton  Furnace  H,,  eta,  C!o.  v. 
McAIpln,  5  Fed.  737.  Se«  also  Brvin  v. 
Philadelphia,  etc.,  R.  Co.,  1  R&Corp 
LJ  87  (holding  that  It  is  not  neces- 
sary. In  order  to  a  right  to  vote  at  a 
corporate  election,  that  the  person 
should  be  the  sole  owner  of  the 
shares). 

83.  Wlggrlns  V.  Buropean,  etc..  R. 
Co.,  29  P.  Cas.  No.  17,626.  1  Ha.ik 
122  (holding  that  the  person  holding 
such  stock  for  the  conunon  interest 
of  himself  and  associates,  will  be  re- 
strained In  equity  from  voting  it  In 
violation  of  the  orders  of  an  ezecn. 
tive  committee,  appointed  by  the  joint 
owners  of  the  stock  under  a  contract 
by  which  it  is  held  for  the  common 
good);  Scanlan  v.  Snow,  2  App.  (D. 
C.)  137;  Matter  of  Pioneer  Paper  Co.. 
36  HowPr  (N.  T.)  Ill  (holding  that 
where  stock  In  a  corporation  Is 
owned  by  two  persons  Jointly,  and 
they  disagree  as  to  the  vote  to  be 
cast  upon  the  shares  at  an  election 
for  trustees,  the  vote  of  one  of  them 
upon  suoh  stock  may  be  re.iected): 
Tunis  V.  Hestonville.  etc..  R.  Co.,  H9 
P».  70,  24  A  88,  16  LRA  f  86. 
\'  84.  C!om.  V.  Stevens.  "x«8  Pa.  681, 
82  A  111. 


For  later  eMiM,d«v«IopiiMatB  and  ohanfn  in  the  law  see  cumulstlve  Annotations,  same  title,  page  and  note  number. 
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which  required  delivery  of  stock  to  a  certain  per> 
son,  after  depositing  the  stock  in  court  to  abide  the 
appeal,  and  giving  bond  to  stay  the  execution,  the 
person  named  in  the  certificate  as  the  owner  of  the 
shares  is  not  entitled  to  vote  them  at  corporate  meet- 
ings daring  the  pendency  of  the  appeal.^"  There  is, 
however,  a  decision  which,  without  discussion,  seems 
to  reach  a  directly  opposite  conclusion.**    "^ 

[i  1396]  (14)  Trustees.  One  is  entitled  to 
vote  in  respect  of  stock  standing  in  his  name  as 
the  trustee  of  others,  although  he  has  no  beneficial 
interest  therein;*^  and  for  equally  good  reasons 
where  the  trust  is  not  disclosed  on  the  company's 
books.** 

Special  provisioiis  in.  the  contract  creating  the 
tmst  may,  however,  reserve  the  voting  power  to  the 
beneficial  owner  of  the  shares.** 

Members  of  »  reorganisation  committee,  to  whom, 
under  th«  plan  of  reorganization,  stock  of  the  cor- 
poration was  issued  to  be  held  by  them  for  five  years, 
unless  in  their  judgment  its  distribution  among  the 
bondholders  was  sooner  warranted,  do  not  lose  their 
power  to  vote  upon  it  by  selling  their  individual 
stock."" 

Stock  held  in  trast  for  corporation.  Where  the 
stock  is  held  in  trust  for  the  corporation  itself,  the 
trustees  cannot  vote  it,  not  because  of  any  disabil- 
ity on  the  part  of  the  trustees  but  because  stock 
owned  by  the  corporation  cannot  be  voted  directly 
or  indirectly.  The  right  to  vote  the  stock  is  sus- 
pended while  it  is  so  held.** 

A  trustee  not  Qualified  to  act  as  such  will  not  be 
allowed  to  vote  it,  where  one  competent  to  object 
petitions  for  an  injunction  to  prevent  such  voting.** 

Where  the  right  is  restricted  by  statute  to  "bona 
fid^/Stockholders,"  stock  issued  to  a  trustee  without 

standlnlr   in    the 


the  knowledge  of  the  purported  beneficiaries  ean- 
not  be  voted  by  the  trustee.** 

Enjoining  voting  of  stock.  Where  stock  in  a  for- 
eign corporation,  whose  directors  and  stockholders 
hold  all  their  meetings  in  the  state,  stands  in  the 
name  of  defendant  as  trustee  of  plaintiff,  and  plain- 
tiff claims  title  to  the  stock  jointly  with  defendant, 
during  the  litigation  of  this  claim  plaintiff  is  entitled 
to  an  injunction  restraining  defendant  from  voting 
or  transferring  the  stock.**  And  where,  on  the 
death  of  the  owner  of  the  majority  of  the  stock  .of 
a  corporation,  the  right  to  vote  his  stock  was  vested 
by  his  will  jointly  in  his  widow  and  counsel  as  execu- 
tors and  trustees,  and  by  reasbn  of  a  controversy- 
between  them  in  a  state  court  the  counsel  has  been 
ehjoined  from  voting  the  stock,  a  minority  stock- 
holder is  entitled  to  an  injunction  to  restrain  the 
widow  from  voting  such  stock  alone,  or  the  hold- 
ing of  an  election  of  ofBcers  untU  the  right  to  vote 
the  majority  stock  has  been  determined.*'  On  the 
other  hand  it  has  been  held  that  stockholders  in 
a  corporation' are  not  entitled  to  a  preliminary  in- 
junction to  restrain  a  trustee  from  voting  corpo- 
rate stock,  where  it  appears  that  the  agreement 
that  the  stock  should  not  be  voted  was  efiBcacious 
only  between  the  original  subscriber  and  complain- 
ants, and  not  as  to  subsequent  stockholders  who 
had  acquired  the  stock,  paying  full  consideration.** 

[$  1397]  (16)  Executors  and  Administrators. 
Executors  and  administrators  have  the  right  to  vote 
with  respect  to  stock  standing  on  the  corporate 
books  in  the  name  of  the  testator  on  exhibiting  an 
exemplified  copy  of  their  letters  testamentary  or  of 
administration;  and  this  without  any  formal  trans- 
fer of  the  shares  on  the  books  of  the  corporation 
to  them.*'     Where  there  are  two  or  more  personal 


^■e6.  Durfee  v.  Harper,  22  Mont.  S73, 
276,  56  P  689  (where  It  was  said:  "A 
contrary  ruling  would  oftentimes 
mnke  a  stay^  or  execution  by  appeal 
valuelesa;  for  It  would  not  stop  the 
doing  of  acta  to  prevent  which  the 
suit  may  have  been  brouRht,  and 
which,  if  done,  are  equivalent  to  the 
imsseselon  of  all  that  the  lower  court 
may  have  awarded  the  successful 
party.  The  etfect.  In  turn,  would  be 
to  make  an  appeal  useless,  for  the 
execution  of  the  Judrnnent  and  mat- 
ters necessarily  affected  thereby 
would  not  have  been  stayed  as  thd 
law  says  they  shall  be"). 
(.JiB.  Matter  of  Pioneer  Paper  Co., 
S6  HowPr  (N.  T.)  111.  _ 

87.  TT.  S.'^Waaneker  v.  Hitchcock, 
S8   Ved.   S8S. 

Cal.— Market  St.  R.  Co.  v.  Hell- 
man.  109  Cal.  671,  42  P  226.      .    , 

La. — Conant  v.  MUIaudon,  5  lia. 
Ann.    542.  ' 

N.  T. — Matter  of  Conlon  _wa«her 
Co..  169  Apn.  Dlv.  192,  154  NTS  866: 
Ma.tter  of  North  Shore  Staten  Island 
Ferry  Co..  63  Barb.  588;  In  re  Mo- 
hawk, etc.,  R.  Co.,  19  Wend.  135; 
In  re  Barker,  6  Wend.  609.  Contra 
Ex  p.  Holmes,  5  Cow.  426. 

N.  C. — Haywood  V.  Wright,  152  N. 
CL  421,  67  SE)  982. 

Pa.— Boyer  v.  Nesbltt.  227  Pa.  898, 
76  A  103.  138  AmSR  890;  Com.  v. 
Calzell,  152  Pa.  217,  25  A  536.  34 
AmSR  640.  But  see  Com.  v.  Royd- 
house.  233  Pa.  284,  82  A  74  (holding 
that  the  trustee  must  be  the  trustee 
of  an  active  tmst). 

R.  I. — Wilson  V.  Central  Bridge,  9 
R.  I.  590;  Hopnin  v.  Buftum,  9  R.  I. 
518,  11  AmR  291.  Compare  American 
Nat.  Bank  v.  Oriental  Mills,  17  R.  I. 
551,  23  A  795  (holdlne  that  trustees 
who  hold  tbe  legal  title  to  stock,  un- 
coupled with  an  Interest  In  It,  must 
vote  as  their  beneficiaries  direct). 

'BSng. — Pender  v.  Lushlngrton,  6  Ch. 
a>.  70. 

_  See  State  v.  Cronan,  23  Nev.  487,  49 
P  41  (holding  that  an  election  of 
directors    by    the    voting    of    stock 
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names  of   trusti 


:e«s, 
for 


without  the  names  of  the  persona  for 
whom  the  stock  la  held  in  trust  being 
designated  in  the  books  and  In  the 
certificates  as  required  by  statute.  Is 
not  Invalid  where  the  statute  does  not 
declare  that  a  failure  to  comply  there- 
with shall  render  the  election  void, 
and  does  not  provide  a  remedy  to  an 
aggrieved  party  in  case  a  vote  or 
election  Is  had  other  than  in  ac- 
cordance with  the  provisions  of  the 
act). 

ral  Stock  ]i«U  In  tnwt  f«>  life 
with  ramaliUler  ov«r.— Where  stock  is 
bequeathed  In  trust  to  pay  the  In- 
come to  one  for  life,  and  is  to  be 
held  and  controlled  by  the  trustees 
with  remainder  to  others.  Rev.  (1905) 
i  1186,  providing  that  a  person  hold- 
ing stock  as  trustee  may  vote  it,  and 
not  i  1186,  providing  that,  where 
stock  Is  owned  by  one  for  life,  with 
remainder  over,  the  life  tenant  may 
vote  It.  Is  controlling.  Hj^wpod 
V.  Wright,  162  N.  C.  421.  67  SB  982 

Trnste*  of  '^otbxg  trust"  see  Infra 

a  1421-1428.  .  _ 

sa^  Wilson  V.  Ontral  Bridge,  9  R. 

89.  '  aeorirta  Granite  R.  Co.  v.  Mil- 
ler, 144  (5a.  666.  87  SB  897. 

[a)  Zllnatratlon. — ^A  corporation, 
organized  for  quarrying  and  selling 
granite.  Issued  bonds  and  executed  a 
mortgage  or  deed  of  trust  to  a  trus- 
tee^to  secure  them.  Being  the  owner 
of  two  hundred  and  forty-three 
shares  of  stock  in  a  railroad  com- 
pany, it  caused  a  certificate  for  that 
number  of  shares  to  be  Issued  to  the 
trustee  of  its  bonds.  The  mortgage 
or  deed  of  trust  described  various 
physical  properties  which  were  cov- 
ered by  It,  and  also  mentioned  as  a 
part  of  the  property  Included  In  It 
the  two  hundred  and  forty-three 
shares  of  railroad  stock.  It  .con- 
tained the  following  clause:  "The 
party  of  the  first  part  tthe  granite 
company]  shall  be  suffered  and  per- 
mitted to  possess,  manage,  operate, 
and  enjoy  the  premises  and  property 


hereinbefore  described  or  mentioned, 
with  the  appurtenances,  and  to  col- 
lect, receive,  use,  and  enjoy  the  rents. 
Income,  Issues,  and  profits  thereof, 
and  to  dispose  of  the  same  In  any 
manner  not  Inconsistent  with  these 
presents;  and  especially  may  its 
beard  of  directors  distribute  and  pay 
over  to  Its  stockholders  the  net  an- 
nual Income  and  profits  after  paying 
the  interest  due  on  any  and  all  of  the 
said  bonds  from  time  to  time  out- 
standing." It  was  held,  that  under 
such  contract,  as  between  the  trus^ 
tee  and  the  granite  company,  the 
right  to  vote  the  stock  in  the  railroad 
company  was  in  the  granite  company. 
Georgia  Oranlte  R.  Co.  v.  Miller,  144 
Oa.  665,  87  SB  897. 

80.  Haines  v.  Klnderhook,  etc.,  R.' 
Co„  33  App.  Dlv.  154,  58  NTS  368 
[a(^  23  Misc.   606,  68  NTS  1061]. 

91.     See  infra  J  1400. 

99.  Clarke  v.  (Georgia  Cent.  R.,  etc., 
Co.,  60  Fed.  338,  15  LRA  683. 

93.  Stewart  v.  Mahoney  Mln.  Co., 
F4  Cal.   149. 

94.  Harper  v.  Smith,  93  App.  Dlv. 
608,  87  NTS  616. 

96.  VUlamll  V.  Hlrsch,  138  Fed. 
690. 

98.  Thomas  Maddock  Sons'  Co.  V. 
Blardot,  81  N.  J.  Bq.  233.  87  A  66.     _ 

97.  Ala. — Wolfe  v.  Underwood,  97 
Ala.   376,  12  S  234.  ^ 

Cal. — Market  St.  R.  CO.  v.  Hellman, 
109  Cal.  671,  42  P  225  (holding  that 
tbey  may  so  vote  on  the  question  of 
consolidation). 

Ky. — Schmidt  v.  Mitchell,  101  Ky. 
670,  41  SW  929,  19  KyL  763,  72  AmSR 
427. 

Nev. — State  v.  Leete,  16  Nev.  242. 

N.  J. — Cape  May,  etc.,  Nav.  Co.'a 
Election,  61  N.  J.  L.  78,  16  A  191. 

N.  T. — In  re  North  Shore  Staten  Is- 
land Ferry  Co.,  63  Barb.  666. 

Pa. — ^Tunls  v.  Hestonvllle,  etc.,  R. 
Co^  149  Pa.  70,  24  A  88,  15  tiRA 
665. 

[al  TOralgn  neontor^— And  by 
comity  a  foreign  executor  stands 
upon   the   saipe   footing   as  regards 
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representatives,  no  one  or  more  ean  vote  against  the 
protest  of  the  other  or  others;'*  but  where  one  only 
is  present  at  the  meeting,  and  it  does  not  appear 
that  there  is  any  objection  on  the  part  of  the  other 
or  others,,  he  may  vote  the  stook  belonging  to  the  es- 
tate." 

[$  1398]  (16)  SorviTinc  Fartiurg.  A  sur- 
viving partner  has  the  right,  while  the  partnership 
business  remains  unsettled,  to  vote  upon  corporate 
stoek  standing  in  the  name  of  the  firm,  or  which,  al- 
though standing  in  the  name  of  the  deceased  part- 
ner, is  shown  actually  to  be  firm  property.^ 

[f  1399]  (17)  Pledgors  and  Pledgees.  As  a 
general  rule  the  pledger  of  stock  retains  the  right 
to  vote  it  until  the  title  to  the  stock  is  perfected  in 
the  pledgee  and  the  transfer  made  on  the  books  of 
the  corporation.^  It  is  a  question  between  him  and 
the  pledgee  with  which  the  corporation  has  nothing 
to  do."  On  the  other  hand,  in  the  absence  of  spe- 
cial statutory  regulation,  where  the  pledgee  has  been 
restored  on  the  corporate  books  as  owner  of  the 
sharies,  the  right  to  vote  vests  in  him,*  unless  it  is 
reserved  to  the  pledgor  in  the  contract  of  pledge.' 
A  court  of  equity  may  enjoin  a  pledgee  from  vot- 


ing shares  pledged,  in  prejudice  of  the  rights  of 
the  pledgor,*  provided  some  special  g^ronnd  of  equity 
jurisdiction  is  shown.'  So  if  the  pledgee's  name  im- 
properly appears  upon  the  books  of  the  corpora- 
tion as  owner,  and  the  pledgor  wishes  to  have  his 
name  or  the  true  state  of  facts  appear  on  the  books, 
he  has  his  remedy  in  equity  to  compel  a  proper 
transfer,*  or  to  give  him  a  proxy  to  vote  in  re- 
spect of  them.*  Nevertheless  when  the  real  owner 
or  pledgor  acquiesce^  for  years  in  the  control  of 
the  stook  by  the  record  owner,  and  without  any  at- 
tempt to  inform  the  corporation  of  the  true  state 
of  lacts  xmtil  a  contested  election  occurs,  and  not 
until  the  votes  are  being,  or  have  been,  counted,  a 
proper  case  is  not  presented  to  justify  a  court  of 
equity  in  interfering  with  the  remilt  of  the  election 
as  declared." 

Special »gn6iii«iitM to voUoc power.  Thepledgor 
and  the  pledgee  may  arrange  by  contract  between 
themselves  which  shall  possess  the  voting  power," 
uidess  an  arrangement  of  this  otutraoter  is  in  eontra- 
vention  of  the  governing  statute.^* 

[i  1400]  (18)  Corporations— (»)  In  Respect  of 
Its  Own  Shares.     Corporations  have,  as  hereafter 


voting  as  an  executor  duly  qualified 
In  the  state  In  which  the  meeting  is 
held.  Cape  May,  etc.,  Nav.  Co.'s  Elec- 
tion, 51  N.  J.  L.  78,  16  A  191. 

98.  Tunis  V.  HestonviUe.  etc.. 
Pass.  R.  Co..  149  Pa.  70,  24  A  S8,  IB 
LRA  666  Caff  1  Pa.  Dlst.  135]  (hold- 
ing that  if  they  cannot  agree  as  to 
the  manner  In  which  the  shares  shall 
be  voted,  they  cannot  vote  with  re- 
epeot  to  them  at  all;  and  this  al- 
though a  codicil  of  the  will  provided 
that  the  shares  should  be  voted  as 
one  of  the  executors  should  direct, 
and  that  the  other  executors  should 
give  'him  their  proxies,  where  no 
proxy  had  in  fact  been  given,  and  no 
legal  proceedings  had  been  begun  to 
compel  the  giving  of  one).  And  see 
I^afferty's  Est..  8  Pa.  Dlst.  216  (hold- 
ing that  the  provision  of  the  codicil 
that  the  other  executors  should  give 
such  a  proxy  deprives  them  of  aay 
discretion  as  to  the  manner  In  which 
the  stock  shall  be  voted,  and  leaves 
ihem  no  ground  for  refusing  the 
proxy). 

89.  Schmidt  v.  Mitchell,  101  Ky. 
570,  41  SW  929,  72  AmSR  427  [dlst 
Tunlci  V.  Hestonvllle,  etc.,  R.  Cto.,  149 
Pa.  70,  24  A  88,  16  LRA  665]. 

1.     Peo.  V.  Hill.  16  Cal.  113. 

S.  U.  S. — National  Bank  of  Com- 
merce V,  Allen,  90  Fed.  646,  33  (X;A 
169;  Soholfleld  v.  Union  Bank,  21  F. 
Cas.  No.  12.475,  2  Cranch  C.  C.  116. 

Colo. — Miner  v.  Murray,  17  Colo. 
408.    SO   P  46. 

Nebr.— Haskell  v.  Read,  68  Nebr. 
107,  93  NW  997,  96  NW  1007. 

N.  T.— Elyea  v.  liehigh  Salt  Mln. 
Co.,  169  N.  Y.  29,  61  NE  992;  Strong 
V.  Smith,  16  Hun  222;  In  re  Barker, 
6  Wend.  609;  Ex  p.  Wlllcocks,  7  Cow. 
402,  17  AmD  626.  [This  case  has  been 
cited  in  subseduent  cases,  to  the  prin- 
ciple that  a  corporation  has  no  con- 
cern with  private  agreements  between 
holders  of  Its  stock  and  third  per- 
sons. In  re  Mohawk,  etc.,  R.  Co.,  19 
Wend.  136;  In  re  Long  Island  R.  Co., 
19  Wend.  37,  82  AmD  429.  It  has 
also  been  cited  to  the  principle  that 
the  pledgor  of  hypothecated  stock 
may  vote  thereon.  New  York,  etc., 
R.  Co.  V.  Schuyler,  88  Barb.  634  [aft 
84  N.  Y.  30]    (per  Ineraham,  J.)]. 

R.  I. — Hoppin  V.  Buffum,  9  R.  I. 
613,  11  AmR  291. 

Va. — Cohen  v.  Big  Stone  Gap  Iron 
Co.,  Ill  Va.  468,  69  SB  359,  AnnC^as 
1912A   176. 

See  Merchants'  Bank  v.  Cook,  4 
Pick.  (Mass.)  405  (as  sustaining  the 
text  proposition  by  analogy) ;  Grls- 
wold  v.  SellRman,  72  Mo.  110  (hold- 
ing that,  where  stock  Is  held   under 


a  written  contract  with  the  corpora- 
tion a«  security  for  advances  made 
by  the  holders  of  It  to  the  corpora- 
tion. It  is  not  competent  to  show  by 
parol  evidence  that  there  was  a  verbal 
understanding  that  the  holders  of  it 
were  to  have  the  privilege  of  voting 
In  respect  of  the  stock). 

[a]  Aa  othazwlM  aprMneO. — In 
the  absence  of  a  contrary  rule  in  the 
governing  statute  or  by-laws  author- 
ized thereby,  the  pledgor  of  shares 
't^'hlch  have  been  hypothecated  is  en- 
titled to  vote,  unless  the  pledgee  has 
been  made  a  stockholder  as  between 
himself  and  the  corporation,  by  hav- 
ing the  shares  transferred  to  him  on 
the  corporate  books.  Scholfleld  v. 
Union  Bahk,  21  F.  Cas.  No.  12,476.  2 
Cranch  C.  C.  115. 

rbl  tafhwy  ooBflnaatloB  Of 
*nl«.— (1)  Under  the  statutes  of  some 
lurisdlctlons  the  owner  of  stock  who 
has  pledged  it  is  entitled  to  vote  the 
stock  at  all  meetings  of  the  stock- 
holders. National  Bank  of  <3om- 
merce  v.  Allen,  90  Fed.  B4B,  38  (XJA 
169  (construing  Colorado  statute): 
Miller  V.  Murray,  17  Colo.  408,  80  P 
46.  (2)  Under  a  statute  which  au- 
thorises persons  holding  stdck  in  a 
corporation  as  trustees  to  vote  the 
same,  but  provides  that  a  pledgor 
may  vote  the  stock  pledged,  one  to 
whom  stock  has  been  transferred  to 
hold  as  collateral  security  for  an  in- 
debtedness to  a  third  person  is  not 
a  trustee,  but  the  transaction  is  In 
eflrect  a  pledge,  and,  in  the  absence 
of  express  agreement,  the  pledgor  is 
entitled  to  vote  the  stock.  Na- 
tional Bank  of  Commerce  v.  Allen, 
supra. 

8.  Ex  p.  Wmcoeks,  7  Cow.  (N.  T.) 
402,  17  AmD   625. 

4.  Oa. — Hardman  ▼.  Barrow,  147 
Ga.  617,  96  SE  209. 

N.  J. — (Canadian  Impr.  Co.  v.  liea, 
74  N.  J.  Eq.  234,  69  A  466. 

N.  D. — In  re  Argus  Printing  Co.,  1 
K.  D.  484,  48  NW  347,  26  AmSR  639, 
12  LRA  781. 

Or.— State  v.  Smith,  16  Or.  98,  14 
P  814.  15  P  137,  886. 

Pa.— Com.  V.  Daizell,  162  Pa.  217, 
25  A  535.  34  AmSR  640  [rev  11  Pa. 
Dlst.    657]. 

[a]  A  st^tate  which  provides  that 
every  person  pledging  stock  as  col- 
lateral may  represent  it  at  all  meet- 
Incrn,  and  vote  thereon  as  a  stock- 
bolder,  unless  In  the  transfer  to  the 
pledgee  on  the  books  of  the  corpora- 
tion he  shall  have  expre.isly  empow- 
ered the  pledgee  to  vote  thereon  when 
only  the  pledgee  may  vote  thereon, 
applies  to  cases  in  which  a  transfer 


gave  notice  to  the  corporation  that 
the  transferee  was  a  pledgee,  and  as 
between  the  corporation  and  the 
turtles  to  the  transfer  the  corpora- 
tion must  recognise  the  registered 
holder,  and  the  legal  title  of  the  stock 
being  vested  in  the  pledgee  on  the 
corporate  books,  they  had  the  right  to 
vote  it.  Canadian  Impr.  Go.  v.  Lea, 
74  N.  J.  Eq.  234,  69  A  456. 

8.  Com.  V.  Daizell,  162  Pa.  217.  25 
A  636,  34  AmSR  640.  See  also  infra 
notes  11,  13. 

e.  Haskell  v.  Read.  68  Nebr.  107, 
9*  NW  997,  96  NW  1007. 

7.  McHenry  v.  Jewett,  90  N.  T. 
68   [rev   26  Hun  458]. 

e.  Vowell  V.  Thompson,  28  F.  C^- 
No.  17,023,  3  Cranch  C.  C.  428:  Hop- 
pin  V.  Buffum,  9  R.  I.  618,  11  AmR  291. 

9.  See  infra  {  1414. 

10^  Hoppin  V.  Buifum,  9  R.  L  613, 
11  AmR  291. 

11.  U.  S.— Granite  Brick  Co.  T. 
Titus,  226  Fed.  557,  141  CX;A  813. 

Pa. — Shelmerdine  v.  Welsh,  20 
Fhlla.  199. 

Oh. — Allen  v.  De  Lagerberger,  1* 
Oh.  Dec.  (Reprint)  341,  20  CIncLBul 
368  (holding  that,  where  the  directors 
of  a  corporation  pledge  Its  own  stock 
to  secure  a  loan,  they  may.  If  It  will 
secure  additional  consideration  for 
the  benefit  of  the  corporation  in  the 
contract  of  loan,  confer  on  the  pledgee 
the  right  to  vote  the  stock). 

Wis.^-Goetzinger  -▼.  Donahue,  lit 
Wis.  108,  119  NW  828. 

Eing. — ^Brvln  v.  Philadelphia,  etc., 
R.  Co.,  7  R&CorpLJ  87. 

ta]  Svldsnoe  liSlA  wilHrtwrt  to 
show  that  the  pledgor  had  the  right 
to  vote  the  stock,  although  it  was  not 
expressly  so  stipulated  in  the  cop- 
tract.  Ooetzlnger  v.  Donahue,  131 
Wis.  108,  119  NW  823. 

U.  Brewster  v.  Hartley,  37  Cal. 
16,  »9  AmD  237  (holding  that,  where 
the  right  to  vote  at  corporate  elec- 
tions 1b,  by  the  governing  statute, 
vested  in  the  stockholders,  one  to 
whom  shares  of  the  corporate  stock 
liave  been  transferred  In  trust  under 
a  contract  of  pledge  for  a  third  per- 
ron who  has  advanced  money  to  the 
corporation,  cannot  vote  at  corporate 
eTectlons  for  directors  in  respect  of 
the  shares  so  held  in  pledge,  although 
it  is  provided  In  the  contract  or 
pledge  that  he  shall  have  the  rlpht 
so  to  do.  The  reason  Is  plain;  the 
governing  statute  having  prescribed 
who  shall  vote  at  corporate  elections, 
It  Is  not  competent  for  the  corpora- 
tion to  make  a  dlfTerent  rule,  other- 
wise a  corporation  could  make  for  It- 
self a  new  charter  or  recreate  It- 
self). 


For  later 


developBMBta  and  ohancea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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seen,"  a  qaalified  power  to  dmd  in  their  own  shares.^* 
They  may  acquire  them  from  defaulting  stoekhold- 
ers,  by  forfeiture^'  or  by  sale  to  foreclose  their 
hen  upon  them/*  as  in  the  ease  of  banking  corpora- 
tions that  have  a  lien  upon  them  for  a  general  bal- 
ance due.^^  But  stoek  thus  owned  or  held  by  the 
corporation  cannot  be  voted  at  corporate  elections,^' 
and  this  rule  applies  with  equal  force  to  stock  held 
by  trustees  for  the  benefit  of  the  corporation.  Some 
statutes  expressly  provide  that  stock  owned  by  a 
corporation  shall  not  be  voted  directly  or  indirect- 
ly.'* The  right  to  vote  the  stock  is  susptended  while 
it  is  so  held.**  It  will  not  be  permitted  to  a  com- 
pany thus  to  wield  its  own  shares,  through  officers, 
for  the  purposes  of  an  election,  thus  disturbing  the 
rightful  voting  equilibrium  subsisting  among  its 
stockholders.'^  Also  a  corporation  which  has  ac- 
quired some  of  its  own  sto<ik,  by  the  purchase  of  all 
the  capital  stock  of  another  corporation  owning  it, 
has  no  power  to  vote  on  the  shares  so  acquired  at 
a  meeting  held  to  elect  officers.'*  Nor  can  stock  or 
Abates  standii^  on  the  books  of  the  company  in  the 
name  of  the  corporation  itself  be  voted  on  by  one 
of  its  officers.*'  As  the  right  to  vote  in  respect 
of  stock  transferred  in  pledge  ordinarily  remains 
in  the  pledgor,**  for  stronger  reasons  it  so  remains 
where  the  pledge  has  been  made  to  the  corporation 
itself.*'    The  nde  which  restrains  the  corporation, 


13.     See  Infra  XIV,  A. 

14k  Monsseaux  v.  Urauhart,  19  Lia. 
Ann.  482. 

IS.  Vorfaltara  see  supra  Si  972- 
$95. 

18.  aBfozoMBMit  oS  Ilm  see  supra 
i  1206. 

17.  See  Banks  and  Banking  {{ 
E5-5g. 

18.  IT.  S. — Parrlntrton  v.  Tennes- 
see. 96  U.  S.  687,  24  ll  ed.  658;  Far- 
well  V.  HouKbton  Copper  Works,  8 
Fed.  66;  U.  S.  v.  Columbian  Ins.  Co., 
25  F.  Cas.  No.  14,840,  2  Crancb  C.  C. 
2(6. 

Ala.— Walsh   v.   Cook,  74   S  4B. 

Cal. — Brewster  v.  Hartley,  87  CaL 
15,  99  AipD  237. 

Conn. — Clark  v.  National  Steel,  etc., 
Co.,  82  Conn.  178,  72  A  930.      ~ 

La. — Monsseaux  v.  Urquhart,  19  La. 
Ann.  482. 

Me. — Castner  v.  Twltohell-Cham- 
Plin  Co.,  91  Me.  624,  40  A  668. 

Mass. — American  Railway-Frog  Co. 
T.  Haven.  101  Mass.  898,  8  AmR  877. 

N.  J.— McNeely  v.  Woodruff,  18  N. 
J.  li.  352;  O'Connor  v.  International 
Stiver  Co..  68  N.  J.  Ekl.  67.  59  A  821 
[a(r  68  N.  J.  Bq.  680,  62  A  408]. 

N.  T. — Bx  p.  Destolty,  1  Wend.  98; 
'B^T  p.  Holmes,  6  Cow.  426;  Oreen  v. 
Seymour,  3  Sandf.  Ch.  285. 

>f.  D. — In  re  Argus  Printing  Co.,  1 
K.  D.  434,  48  NW  847,  26  AmSR  689, 
12  LRA  781. 

Oh. — Allen  v.  De  Lagerberger,  10 
Oh.  Dec.  (Reprint)  841,  20  ClncLBuI 
368. 

.  Pa.— Com.  V.  Fisher,  2  Brewst.  894. 
7  PhKa.  264. 

Vt.— State  V.  Smith,  48  Vt.  266. 

[a]    walVM      of      objeotton It 

seems  that  If  all  the  stockholders 
consent  to  the  vbtlng  of  stock  held 
In  trust  for  a  corporation,  no  one 
else  can  object.  Farwell  v.  Houghton 
Copper  Works,  8  Fed.  66. 

19.  Thomas  V.  International  Sliver 
Co.,  72  N.  J.  Eq.  224,  73  A  838;  O'Con- 
nor V.  International  Silver  Co.,  68  N. 
J.  Bq.  67.  59  A  821  [aff  68  N.  J.  Eq. 
680,  62  A  408]. 

'  [a]  AppUeatloaa  of  •tatute.— (1) 
A  corporation  by  pledging  its  own 
stock  as  collateral  cannot  empower 
the  pledgee  to  vote  for  directors. 
Thomas  v.  International  Silver  Co., 
72  N.  J.  Eq.  224,  73  A  838.  (2)  Where 
corporation  A  acquired  all  the  stock 
of  corporation  B,  and  at  the  time 
corporation  B  owned  a  large  number 
of  shares  of  the  capital  stock  of 
corporation  A,  the  officers  and  direc- 


tors of  neither  corporation  have  the 
right,  at  a  stockholders'  meeting  of 
corporation  A  for  the  purpose  of 
electing  directors,  to  vote  on  the 
shares  of  the  stock  of  corporation 
A  held  by  corporation  B  at  the  time 
of  the  acquisition  of  its  stock  by  cor- 
poration A.  O'Connor  v.  International 
Silver  Co.,  68  N.  J.  Eq.  680.  62  A  408 
[aCr  68  N.  J.  Eq.  67,   69  A  S21]. 

80.  U.  S. — U.  S.  V.  Columbian  Ins. 
Co.,  26  F.  Cas.  No.  14,840,  2  Crancb 
C.  C.  266. 

Cal. — ^Brewster  v.  Hartley,  87  Cal. 
16,  99  AmD  287. 

Mass. — ^American  Railway-Frog  Co. 
V.  Haven,  101  Mass.  898,  8  AmR  877. 

Mo. — Union  Sav.  Assoc,  v.  Selig- 
man.  92  Mo.  636,  16  SW  680,  1  AmSR 
776. 

N.  T. — Ex  p.  Holmes,  6  Cow.  426. 

Pa. — Com.  V.  Fisher,  2  Brewst.  894, 
7  Fhlla.  264. 

81.  £:x  p.  Holmes,  S  Cow.  (N.  Y.) 
426. 

33.  O'Connor  v.  International  Sil- 
ver Co.,  68  N.  J.  Eq,  67,  69,  69  A  821 
[aff  68  N.  J.  Eq.  680,  69  A  408]  (where 
it  was  said  that  there  Is  no  difference 
"between  the  case  in  hand  and  that 
where  toe  shares  of  stock  in  a  cor- 
poration are  bought  directly  by  it 
and  assigned  to  it.  As  to  such  shares, 
the  common  law,  as  well  as  our  stat- 
ute, forbids  their  being  voted  upon  by 
the  offlcers  or  directors"). 

83.  Monsseaux  v.  Urquhart,  19  laa. 
Ann.  482. 

84.  See  supra  S  1339. 
35.     Elx    D.    WUlcocks,    7   Cow.  -<N. 

T.)  402,  if  AmD  526  (In  this  case 
where  the  question  was  whether  cer- 
tain shares  could  be  voted  at  a  cor- 
porate election,  and  it  appeared  that 
there  was  a  by-law  of  the  corpora- 
tion providing  that  when  a  director 
was  indebted  to  the  corporation 
eighty-five  per  cent  of  his  stock 
should  be  considered  as  hypothecated 
and  held  as  security,  and  not  trans- 
ferred till  the  debt  was  paid,  and  It 
appeared  that  some  four  hundred  and 
fifty  shares  of  such  stock  were  voted 
on  at  an  election,  the  validity  of 
which  was  In  controversy.  In  favor 
of  the  successful  ticket,  by  the  per- 
sons in  whose  names  It  stood.  It  was 
held  that  this  could  not  be  called 
hypothecated  stock;  that  hypotheca- 
tion Is  conventional,  and  implies  the 
power  of  rendering  the  subject  avail- 
able by  way  of  sale,  to  satisfy  the 
debt  on  default  of  payment;  and  that, 
as  the  stock  stood  on   the  transfer 


through  its  offlcers,  from  voting  in  respect  of  shares 
held  by  it,  or  in  trust  for  it,  has  been  held,  under 
particular  eireumstanoes,  not  to  apply,  where  the 
corporate  funds  were  not  used  in  the  transactions  by 
whieh  the  shares  were  deposited  with  its  officers.** 
[i  1401]  (b)  In  Respect  of  Shares  of  Other 
Oorporations.  Under  the  view  that  a  corporation 
may  become  a  permanent  stockholder  in  another  cor- 
poration,*' the  voting  power  annexed  to  the  sharog 
passes  into  the  hands  of  the  corporation  owning  them 
as  an  incident  of  the  ownership,*'  especially  whore 
the  corporation  voting  the  stock  is  vested  with  the 
statutory  iK>wer  to  purchase  and  hold  stock  of  an- 
other corporation.**  But  even  where  a  corporation  is 
expressly  authorized  to  hold  stoek  in  other  corporsr 
tions,  it  will  not  be  allowed  to  vote  such  stock  if  it 
appears  that  the  ownership  of  the  stock  and  the 
voting  thereof  will  result  in  an  unlawful  combina- 
tion.*" And  in  the  absence  of  legislative  authority 
or  sanction  for  such  a  course  of  proceeding  many 
courts  take  the  view  that  it  is  against  public  policy 
to  allow  one  corporation  to  purchase  a  majority  of 
the  shares  of  another  for  the  purpose  of  absorbing 
it,  controlling  it,  or  effecting  an  unlawful  consolida- 
tion with  it,  and  hence  that  shares  thus  purchased 
cannot  be  voted  by  the  purchasing  corporation.'^ 
A  corporation  formed  under  articles  of  association 
which  assume  such  a  power  in  the  absence  of  legis- 

books  in  the  names  of  the  voters,  this 
fact  was  conclusive  upon  the  inspec- 
tors of  the- right  of  the  voters  to  vote 
in  respect  of  ft). 

8&    Woodruff  V.  Dubuque,  etc  R. 
Co.,  30  Fed.  91. 
■    ar.    See  Infra  XTV,  A. 

38.  State  V.  RohlffS,  (N.  J.)  19  A 
1099  (in  respect  of  a  religious  cor- 
poration holding  shares  in  a  build- 
ing association,  and  voting  tbem  by 
proxy  duly  authorized  by  the  board 
of  trustees  of  such  religious  corpo- 
ration). 

8f.  Bigelow  V.  Calumet,  etc.,  Min. 
Co^l67  Fed.  721,  94  CXJA  13;  Clarke 
V.  Richmond,  etc.,  R.,  etc.,  Co.,  62  Fed. 
328,  10  CCA  387;  Clarke  v.  Georgia 
Cent.  R.,  etc.,  Co.,  60  Fed.  838,  16 
LRA  683;  Davis  v.  IT.  S.  Electric  Pow- 
er, etc.,  Co.,  77  Md.  36,  25  A  982; 
Oelbermann  v.  New  Tork,  etc.,  R.  Co., 
77  Hun  882,  29  NTS  645  (under  the 
operation  of  statutes). 

30.  Clarke  v.  Qeorgla  C^nt.  R.,  etc., 
Co.,  50  Fed.  338,  16  LRA  6^3;  Davis 
V.  U.  S.  Eaectric  Power,  etc.,  Co.,  77 
Md.  36,  26  A  982. 

31.  U.  S. — Clarke  v.  QeorglA  Cent. 
R.,  etc.,  Co.,  SO  Fed.  888.  16  LRA 
683. 

Ala. — ^Memphis,  et&,  R.  Co.  v. 
Woods.  88  Ala.  680,  7  S  108,  IS  AmSR 
81,  7  LRA  606. 

Qa. — Hazlehurst  v.  Savannah,  etc., 
R.  Co.,  43  Oa.  13;  Central  R.  Co.  v. 
Collins,  40  Qa.  582. 

111. — Peo.  V.  Chicago  Gas  Trust 
Co.,  130  111.  268,  22  NE  798,  17  AmSR 
319,  8  LRA  497. 

Ia. — State  V.  Newman,  SI  La  Ann. 
833,  26  S  408,  72  AmSR  476. 

N.  Y. — Milbank  v.  New  York.  etc.. 
R.  Co.,  64  HowFr  20  (although  such 
purchasing  corporation  has  been  per- 
mitted to  vote  with  respect  to  the 
shares  at  such  meetings  la  previous 
years). 

Wash; — ^Parsons  v.  Taooma  Smelt- 
ing, etc.,  Co.,  26 'Wash.  492,  65  P  766. 

[a]  nnw  a  scheme  whereby  one 
railroad  company,  in  the  face  of  a 
provision  in  the  constitution  of  the 
state  against  monopolies,  gets  con- 
trol of  the  shares  of  stock  of  another 


such  company  with  the  view  of  pre- 
venting the  construction  of  its  line, 
is  illegal  and  void,  and  constitutes 
all  concerned  In  promoting  the 
scheme  trustees  as  to  the  assets 
which  come  into  their  hands.  In  con- 
sequence of  which,  for  the  benefit  of 
the   persons  whose  tights  have  tbua 


/ 
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lative  authorization  will  be  dissolved  in  a  proceeding 
by  quo  warranto,^^  and  where  a  corporation  has  no 
legislative  authority  to  acquire  stock  in  another  cor- 
poration, an  injunction  will  lie  to  prevent  it  from 
voting  its  stock  at  a  meeting  of  the  stockholders  of 
the  corporation  which  issued  the  stock.'^  And  even 
where  one  corporation  is  authorized  to  hold  stock  in 
another  corporation  a  continuing  intention  by  one 
corporation  to  absorb  or  destroy  the  interests  of 
stockholders  in  another  corporation  has  been 
held  to  justify  injunction  against  .voting  stock 
in  furtherance  of  such'  control.'*  Mn  the  other 
hand,  where  by  statute  one  corporation  is  author- 
ized to  buy  stock  of  other  corporations,  a  court 
of  equity  has  no  power  to  restrain  such  purchaser 
from  voting  on  the  stock  so  purchased  ux>on  alle- 
gation of  proof  merely  that  it  intends  to  cause 
a  board  of  directors  to  be  elected  who  by  their 
action  or  nonaction  may  injure  or  prejudice  the 
interests  of  the  minority  stockholders  of  the  corpo- 
ration whose  stock  has  been  so  purchased.^'  And  a 
court  of  equity  will  not  interfere  by  injunction,  at 
the  suit  of  a  stockholder  in  a  domestic  corporation, 
to  prevent  a  foreign  corporation  from  voting  its 
majority  of  stock  at  an  election  for  directors,  unless 
it  clearly  appears  that  the  business  interests  of  the 
two  corporations  are  antagonistic.'"  And  it  was 
also  held  that  a  court  of  equity  will  never  enjoin  the 
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voting  of  stock  in  a  foreign  corporation,  as  it  re- 
lates to  the  internal  management  of  the  corpora- 
tion.»T 

[i  1402]  (19)  Nonresidents  and  Aliens.*"  No 
principle  pf  the  common  law  exists  which  prevents 
alien  friends  from  becoming  stockholders  in  domestic 
corporations  o^of  exercising  the  same  right  of  vot- 
ing in  respect  of  their  shares  as  is  possessed  by 
domestic  stockholders.^'  So  also  in  the  absence  of 
some  statutory  restriction,  a  nonresident  may  vote 
his  stock  unless  prevented  by  statute.*"  However,  in 
some  jurisdictions  statutes  forbid  the  voting  of  stock 
by  nonresident  stockholders,  and  where  a  provision 
of  this  character  exists,  its  effect  cannot  be  avoided 
by  having  the  stock  conveyed  to  persons  living  in 
the  state  of  the  corporation's  domicile,  to  hold  ia 
trust  for  the  nonresident.*^ 

[i  1403]  b.  Number  of  Votes  to  Which  Stock- 
holder Entitled.  At  common  law  each  stockholder  in' 
a  private  corftoration  had  but  one  vote  at  a  stock- 
holders' meeting,  no  matter  how  many  shares  he 
owned,**  but  now  the  right  to  one  vote  for  each 
share  owned  is  generally  given  to  stockholders  in 
private  corporations  either  by  statute,  charter,  or 
by-law.**  Indeed,  it  has  even  been  said  that  the  en^ 
tom  of  giving  the  stockholders  in  joint-stock  corpo- 
rations a  vote  for  each  share  has  become  so  well  es- 
tablished that  an  intention  to  follow  the  custom  may 


been  Invaded.  Langdon  v.  Branch,  37 
Fed.  449,  2  LRA  120. 

OonsoildatloB  of  oorporattona  see 
infra  XVII. 

39.  Peo.  V.  Chicairo  Oas  Trust  Co., 
180  111.  268,  22  NE  798,  17  AmSR  319, 
8  LRA  497   [rev  9  R&CorpLJ  636]. 

SUlSolntiOB  see  Infra  XVIII. 

83.  Clarke  v.  Georgia  Cent.  R.,  etc., 
Co., -60  Fed.  338,  16  LRA  683:  Mil- 
bank  y.  New  Tork,  etc.,  R.  Oo.„  64 
HowPt  (N.  T.)  20. 

84.  Hyams  v.  Calumet,  etc.,  Hln. 
Co.,  221  Fed.  629,  137  CCA  239; 
George  v.  Central  R.,  etc.,  Co.,  101 
Ala.  607,  14  S  762  (holding  that  where 
one  railroad  corporation  has  pur- 
chased a  majority  of  the  stock  oi  an- 
other railroad  corporation,  with  the 
Intent  and  purpose  of  getting  the 
management  and  control  thereof,  in 
order  to  defeat  or  lessen  competi- 
tion In  the  business  of  the  two  com- 
panies, or  to  encourage  monopoly, 
and  the  cori>oratlon  owning  the  ma- 
jority of  the  other's  stock  violates 
duties  In  respect  of  the  property  and 
rights  of  the  other  company  and  its 
stockholders,  commlttinK  willful 
wastes  and  subjecting  such  company 
to  a  multiplicity  of  suits,  a  court  of 
equity  will  Interfere,  by  an  Injunc- 
tion at  the  suit  of  a  minority  of  the 
stockholders,  to  restrain  such  corpo- 
ration owning  the  majority  of  the 
stock  from  the  use  of  such  stock  In 
the  management  of  the  affairs  of  the 
other  corporation  and  In  the  elec- 
tion of  Its  ofllcerB) ;  Memphis,  etc.,  R. 
Co.  V.  Woods,  88  Ala.  630,  7  S  108, 
16  AmSR  81,  7  LRA  606  (holding  that 
one  railroad  cDrporatlon  having  pro- 
cured by  purchase  a  majority  of  the 
stock  of  another,  not  parts  of  the 
same  continuous  line,  and  used  Its 
controlllntr  power  in  the  election  of 
a  majority  of  the  directors  from  Its 
own  board  of  directors,  and  oppressed 
and  defrauded  the  latter  in  the  zaan- 
agement  of  its  business  atCalrs,  buv- 
Ing  unnecessary  rolling  stock,  mak- 
ing unnecessary  reiialrs  at  exorbitant 
cliarges,  unduly  apportioning  the 
«amlngs  from  freight  and  travel,  and 
otherwise  increasing  its  own  profits 
while  diminishing  the  net  profits  of 
the  other  company,  a,  court  of  equity 
will  interfere  by  injunction,  at  the 
•ult  of  the  minority  of  the  stockhold- 
ers, to  prevent  such  controlling  cor- 
poration, or  any  one  acting  In  Its  in- 
terest,  from   voting  1^  stock  at  an 


election  of  directors). 

38.  Oelbermann  v. .New  York,  etc.. 
R.  Co.,  77  Hun  332,  29  NTS  646. 

38.  American  Refrigerating,  etc., 
Cxy,  Linn,  93  Ala.  610.  7  S  191. 
ffi?^  American  Grease  Co.  v.  Vo- 
^•Ufls,  23  Pa.  Co.  664.  To  same  effect 
Butler  V.  Standard  Milk,  etc.,  Co., 
146  App.  Dlv.  735,  131  NYS  4B1. 

38.  Avpolntment  of  vroxj  by  allm 
■toekJloMar  see  Infra  i  1406. 

89.  DetwIUer  v.  Com.,  131  Pa.  614, 
18  A  990,  7  LRA  357  (holding  that 
an  alien  domiciled  and  holding  prop- 
erty in  Pennsylvania  can  vote  as  a 
stockholder  and  serve  as  a  director  in 
corporations  created  by  the  laws  of 
that  state).     See  also  supra  S  76. 

40.  C^ape  May,  etc.,  Nav.  Co.'a 
Election,  51  N.  J.  L.  78,  16  A  191. 

[a]  rorsUrn  •xeentors  may  be 
stockholders,  and  on  producing  an 
exemplified  copy  of  their  letters  tes- 
tamentary they  will  be  admitted  by 
the  rule  of  comity  to  vote  in  respect 
of  the  shares  of  their  testator.  In  re 
Cape  May,  etc.,  NaT.  C^.,  51  N.  J.  L. 
78,  16  A  191. 

41.  State  v.  Hunton,  28  Vt  694. 
4a.     Taylor  v.  Grlswold,  14  N.  J.  L. 

222,  27  AmD  S3;  Cora.  v.  Conover,  10 
Phlla.  (Pa.)  56;  In  re  Horbury  Bridge 
Coal,  etc.,  Co.,  11  Ch.  D.  109.  _ 

43.  Del. — Brooks  v.  State,  26  DeL 
1,  79  A  790,  61  LRANS  1126. 

III. — Western  Cottage  Piano,  etc., 
Co.  v.  Bu^^0W8,  144  111.  A.  350. 

Ind. — Beckett  v.  Houston,  32  Ind. 
893. 

Ky. — Proctor  Coal  Co.  v.  Flnley,  98 
Ky.  406,  83  SW  188,  17  KyL  960. 

La.— State  v.  New  Orleans,  eta,  B. 
Co.,  20  La.  Ann.  489. 

Mo. — Gregg  v.  Granby  Min.,  eta, 
Co.,  164  Mo.  616,  65  SW  312;  In  re 
P.  B.  Mathlason  Mfg.  Co.,  122  Mo.  A. 
437,  99  SW  602. 

N.  J. — Rankin  v.  Newark  Library 
Assoc.,  64  N.  J.  L.  265,  45  A  622; 
V/elnburgh  v.  Union  St.  R.  Adv.  Co., 
55  N-  J.  Eq.  640,  87  A  1026;  Van  Dyke 
V.  Stout,  8  N.  J.  Kq.  333. 

N.  Y. — In  re  Rochester  Dlst.  Tel. 
Co.,   40   Hun  172. 

Pa. — Com.  V.  Detwiller,  131  Pa.  614, 
18  A  990,  992,  7  LRA  357,  360;  Baker's 
App^  109  Pa.  461;  Hays  v.  Com.,  82 
Pa.  618;  Wilson  v.  American  Academy 
rf  Music.  2  Pa.  Co.  280.  Compare 
Com.  V.  Vandegrlft,  232  Pa.  53.  64, 
81  A  153,  36  LRANS  45.  AnnC:a8l912G 
1267     (where   it   was    stated    without 


discussion  that  "In  the  absence  of  a 
btatute  or  by-law  otherwise  provid- 
ing, stockholders  may  select  a  chair- 
nan  to  preside  at  the  annual  meeting 
by  a  viva  voce  vote"). 

tal  lb  otiitr  worts  the  share  ia 
made  the  unit  of  election  and  not  the 
person  who  owns  It  regardless  of  the 
rumber  of  his  shares.  Gregg  v. 
Granby  Mln.,  etc  Co.,  164  Mo.  616, 
65  SW  812. 

[b]  WalUttr  of  inr-lamb— (1) 
While  It  was  held  In  an  early  decision 
that  a  by-law  giving  a  vote  for  each 
share  is  invalid  (Taylor  v.  Grlswold, 
14  N.  J.  L.  222,  27  AmD  S3),  (2)  later 
decisions  have  upheld  the  validity  of 
by-laws  of  this  character  tProctor 
Coal  Co.  V.  Flnley,  98  Ky.  406.  33  SW 
188,  17  KyL  960;  Com.  v.  Hemming- 
way,  131  Pa.  614,  18  A  990,  992,  7 
LRA  357,  360).  (3)  Such  a  by-taw 
Is  applicable  not  only  to  the  election 
of  directors,  but  in  the  election  of 
a  chairman  to  preside  over  the  meet- 
ing. Proctor  Coal  Co.  V.  Flnley. 
supra.  (4)  And  its  efBcacy  is  not  af- 
fected by  the  fact  that  It  has  never 
before  been  Invoked  In  the  organlxa- 
tion  of  stockholders'  meetings.  Proc- 
tor Coal  Oi.  V.  Flnley,  supra. 

[c]  OoiurtltatloiudltT  of  atstvtM. 
—It  has  been  contended  that  a  statute 
changing  the  method  of  voting  as 
ppecifled  by  a  charter  from  one  vote 
to  each  stockholder  to  one  vote  for 
each  share  is  in  vlotatlon  of  the  pro- 
vision in  the  federal  constitution 
rgalnst  the  impairment  of  contracts: 
but  It  was  held  that  where,  at  least, 
the  charter  is,  according  to  a  general 
statute,  subject  to  change  by  the 
legislature,  such  a  statutory  change 
of  the  manner  of  voting  is  not  a  vio- 
lation of  the  federal  constitution. 
Gregg  V.  Granby  Mln.,  etc,  C!o.,  164 
Mo.  616,  65  SW  312. 

[d]  Bfteet  of  ooaAiot  la  atatatM/— 
A  statute  providing  that  in  every 
library  association  every  stockholder 
chall  have  at  least  one  vote  for  each 
share  of  stock  held  by  him  became 
the  law  of  a  particular  library  asso- 
ciation on  being  assented  to  by  every 
stockholder  therein,  notwithstanding 
a  provision  in  the  special  charter  of 
the  association  which  llmlt^  the  vot- 
ing power  of  shares  h«ld  in  bloclu 
exceeding  five  by  single  owners.  "Tbt 
statute  which,  on  its  enactment,  be- 
came perhaps  only  conditionally  the 
law  of  this  association,  the  condition 


For  later  oases, d«T*lopmmts  and  cliaiiras  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  impHed,  in  the  absence  of  any  indication  to  the 
eontrsry.**  It  has  been  held  that  the  rights  so  con- 
ferred on  the  individnal  stookholder  to  vote  in  pro- 
portion to  the  number  of  his  shares  is  vital  to  him 
and  cannot  be  ont  off  or  curtailed  by  the  action  of 
all  the  other  stockholders/*  even  with  the  coopera- 
tion  of  the  directors  and  officers.*"  Nevertheless 
statutes  have  been  enacted  in  some  jurisdictions 
irhich  limit  the  niunber  of  votes  which  may  be  east 
by  a  single  stockholder.'*'  Regulations  of  this  char- 
acter are  considered  reasonable  when  uniform  in  op- 
eration and  binding  on  all  the  stockholders.*'  Their 
purpose  is  to  protect  the  interest  of  minority  Mock- 
holders;**  and  it  is  said  that  they  should  be  upheld 
with  a  strong  hand.'^"  They 'will  not  be  allowed 
to  be  defeated  or  evaded  by  the  device  of  a  stock- 
(holder  making  nominal  transfers  of  his  shares  to 
dummies  and  having  them  vote  in  his  interest.^'- 


betngr  the  assent  of  all  the  stockhold- 
ers, became  on  fulfillment  of  that  con- 
dition the  absolute  law  of  the  cor- 
poration." Rankin  v.  Newark  Li- 
brary Assoc,  64  N.  3.  L.  265,  268,  45 
A  622. 

44.  1  Morawetz  Priv.  Corp.  S  4  Tea. 
See  also  Com.  v.  Smith,  37  Pa.  Co. 
»25,  627  (where  It  was  said:  "The 
tcmmon  law  rule  which  gave  to  each 
stockholder  one  vote  has  been  de- 
parted from,  and  by  custom  and 
visage,  as  well  as  by  statute,  it  Is 
elmost  universal  now  that  each  stock- 
holder Is  entitled  to  one  vote  for  each 
share  6f  stock"). 

46.  Stokes  v.  Continental  Trust 
Co.,  186  N.  T.  285,  78  NB  1090,  12 
LRANS  969.  9  AnnCas  738  Crev  99 
App.   Dlv.   377,   91   NTS   239]. 

46.  'Wltherbee  v.  Bowles,  201  N. 
T.  427,  95  NB  27  [rev  142  App.  DlV. 
407,  126  NTS  964]. 

47.  See  statutory  provisions;  and: 
Ala. — Mack  v.  De  Bardeleben  Coal, 

etc.,  Co.,  90  Ala.  396,  8  S  150,  9  LiRA 
650  (statute  providing  that  no  stock- 
holder shall  •be  entitled  to  cast  more 
than  one  fourth  of  the  votes  at  any 
election  of  directors). 

Iowa. — McKee  v.  Home  Sav.  Ins., 
112  Iowa  731,  98  NW  609  (statute 
irovldlng  that  no  person  shall  vote 
more  than  ten  per  cent  of  outstanding 
shares  at  the  time  of  the  election). 

Ita. — Bartlett  v.  Fourton,  115  La. 
26,  38  S  882. 

_Md. — ^Webb  V.  RidgeJy,  38  Md.  364; 
Campbell  v.  Poultney,  6  Gill  ft  J.  94, 
26  AmD  559. 

.  N.  Y. — Anderson  v.  Reid,  19  Misc. 
95,  46  NTS  742  (holding  that  a  social 
club  created  under  L.  [1875]  o  237, 
cannot  legally  issue  stock  or  confer 
upon  the  holders  of  it  the  right  to 
vote  npon  it  as  In  a  joint-stock  com- 
pany, but  each  member  is  entitled  to 
one  vote  only). 

Pa. — Com.  V.  DetwlUer,  131  Pa.  St. 
614,  18  A  990,  992,  7  LRA  367,  360  (a 
regulation  of  an  agricultural  and  me- 
chanical association,  providing  that 
stockholders  should  have  one  vote  for 
each  share  held  by  them  up  to  ten 
Shares,  and  fixing  the  proportion 
which  their  votes  should  bear  to  their 
shares  above  that  number). 

[a]  Bffeet  of  oonfllot  between  v«>- 
•Ml  atetute  ana  charter, — The  charter 
of  a  turnpike  company  provided  that 
«,  all  elections  each  stockholder 
should  be  entitled  to  one  vote  for 
each  share  of  stock  held  by  him  not 
exceeding  twenty  votes  In  all.  A  sec- 
tion of  the  General  Corporation  Law 
1-rovlded  that  in  all  corporations  in 
Which  there  are  stockholders  each 
stockholder  shall  be  entitled  to  as 
many  votes  as  he  owned  shares  of 
Jtock.  A  further  provision  of  the 
Oeneral  Corporation  Law  subjected 
Jll  corporations  theretofore  formed  to 
na  regulations  "so  far  as  the  same 
be  applicable."  It  was  held  that 
pnder  this  last  provision  the  other 
two  provisions  would  stand  together, 
•nd  that  the  charter  provision  was 
binding  on  the  stockholders.  Webb 
▼•  Rldgely,  88  Md.  864. 


[b]  OonlUotliif  and  nnceztaia  stat- 
ntea. — A  charter  of  a  bank  provided 
that,  in  the  election  of  officers,  each 
stockholder  should  be  entitled  to  vote 
according  to  the  number  of  shares 
he  should  hold,  in  the  following  pro- 
portions: For  one  share,  and  not  more 
than  two  shares,  one  vote  for  each 
chare;  for  every  two  shares  above 
two  and  not  exceeding  ten,  one  vote; 
for  every  four  shares  above  ten,  and 
not  exceeding  thirty,  one  vote  for 
pvery  six  shares  above  thirty,  and 
rot  exceeding  sixty,  one  vote;  for 
every  eight  shares  above  sixty,  and 
not  exceeding  one  hundred,  one  vote; 
but  no  person,  copartnership,  or  body 
politic  should  be  entitled  to  a  greater 
number  than  thirty  votes.  By  the 
act  of  March  29,  1842,  authorizing  an 
assignment  by  the  bank,  and  direct- 
ing the  election  of  assignees  by  the 
stockholders,  it  was  provided  that  In 
such  election  the  state  should  have 
p.s  many  votes  as  though  the  stock 
were  held  by  individuals.  The  com- 
monwealth owned  three  thousand, 
(.even  hundred  and  fifty  shares,  and 
claimed  three  thousand,  seven  hun- 
dred and  fifty  votes.  The  other  stock- 
holders contended  that  the  common- 
wealth was  entitled  to  but  thirty 
votes.  It  was  held  that,  since  the 
statutes  were  conflicting  and  uncer- 
tain, no  election  could  be  held  without 
lurther  legislation.  Com.  v.  Com- 
monwealth Bank,  8  Watts  &  S.  (Pa.) 
173. 

4B.  C!om.  V.  Detwiller,  131  Pa.  614. 
18  A  990.  992,  7  LRA  357,  360. 

4a,  Mack  V.  De  Bardeleben  Coal, 
etc.,  Ck>.,  90  Ala.  396,  8  S  160,  9  LRA 
SCO. 

SOL  Mack  V.  De  Bardeleben  Coal, 
eta,  Co..  90  Ala.  396,  8  S  160,  9  LRA 
650. 

SU  Bartlett  v.  Fourton,  116  la. 
26,  38  S  882. 

69.  Mlddleton  v.  Arastravllle  Mln. 
Co.,  146  Cal.  219,  79  P  887  (holding 
that  the  statement  by  the  secretary, 
li  his  record  of  a  stockholders'  meet- 
ing, of  the  amount  of  stock  held  by  a 
stockholder,  made  under  Civ.  Code  8 
ST7,  requiring  a  record  to  be  kept  by 
ccrporatiohs  of  every  act  done  or 
ordered  to  be  done,  and  of  who  were 
present  and  who  absent  at  any  meet- 
Ing,  must  yield  to  the  evidence  de- 
rived from  the  "stock  and  transfer 
book"). 

63.  Xestnilalnr  voUnf  by  pzozy 
see  infra  S  1416. 

64.  Manson  v.  Curtis,  223  N.  T. 
!13,  119  NE  659,  AnnCa8l918E  247; 
Tunis  v.  Hestonville,  etc.,  R.  Co.,  149 
Pa.  70,  24  A  88,  15  LRA  665. 

"The  agreement  does  not  constitute 
a  proxy  or  reciprocal  proxies  because 
It  does  not  make  either  party  the 
Ckgent  of  the  other.  A  proxy  is  an 
authority  by  one,  having  the  right  to 
do  a  certain  thing,  to  another  to  do 
it."     Manson  v.  Curtis,  supra. 

66.  Proxies  deposited  between 
dates  of  original  and  adjonxned  meet- 
ing see  infra  {  1436. 

86.  Ala. — Perry  v.  Tuskaloosa  Cot- 
ton-Seed Oil  MIU  Ck>.,  93  Ala.  364,  > 


Determination  of  nnmber  of  votes.  The  transfer 
book  required  by  statute  to  be  kept  by  corporations 
is  the  basis  for  determining  the  amount  of  stock 
held  by  any  person  and  for  which  he  is  entitled  to 
east  his  vote  at  a  stockholders'  meeting."' 

[(  1404]  c.  ProzieB"  —  (1)  Definition.  A 
"prosy"  as  the  term  is  used  in  connection  with  cor- 
porate meetings  is  an  authority  or  power  to  vote 

[5  1405]  (2)  Bight  to  Vote  by  Proxy.'"  At 
common  law  there  is  no  right  to  vote  by  proxy  at 
a  corporate  election,  but  every  vote  must  be  person- 
ally given.°*  To  authorize  a  vote  of  this  character 
it  must  be  conferred  by  statute,  charter,  or  by-law."^ 
However,  the  right  to  vote  by  proxy  is  very  generally 
conferred  by  charter  or  statutory  provisions.'*  And 
in  some  jurisdictions  it  is  held  that  the  right  to  vote 
by  proxy  may  be  conferred  by  a  by-law  of  the  cor- 

S  217. 

D.  C. — Scanlan  v.  Snow.  2  App. 
137. 

ni. — Peo.  v.  OoBsley,  69  111.  196. 

Iowa. — McKee  v.  Home  Sav.,  etc., 
Co..  122  Iowa  731,  98  NW  609. 

N.  J. — In  re  Schwartz,  72  A  70:  Tay- 
lor V.  Grlswold,  14  N.  3.  L.  222,  27 
AmD  33. 

N.  Y. — Peo.  V.  Twaddell,  18  Hun 
427;  Philips  v.  Wlckham,  1  Paige  590. 

N.  C— Sheppard  v.  'Rockingham 
Power  Co.,  150  N.  C.  776,  64  SB  894. 

Pa. — Com.  V.  Detwiller,  131  Pa.  614, 
18  A  990,  992,  7  LRA  357,  360;  Com.  V. 
Brlnghurst,  108  Pa.  134,  49  AmR  119; 
Craig  V.  Pittsburgh  First  Presb. 
Church,  88  Pa.  42,  32  AmR  417;  Brown 
V.  Com.,  3  Grant  209;  Wilson  v.  Amer- 
ican Academy  of  Music,  2  Pa.  Co.  280. 

Bng.— Harben  v.  Phillips,  23  Ch.  D. 
14:  Howard  v.  Hill,  59  L.  T.  Rep.  N.  S. 
818;  Atty.-Qen.  v.  Scott,  1  Ves.  418, 
27  Reprint  1113. 


[a]  Origin  and  reason  for  mle.^ 

(1)  The  rule  had  its  origin  in  reasons 
peculiarly  applicable  to  the  earlier 
forms  of  corporations,  namely,  munio^ 
ipal  and  charitable  corporations.  Mem- 
bership with  these  was  coupled  with 
no  pecuniary  interest.  The  voting 
privilege  was  of  the  nature  of  a  per- 
sonal trust  committed  to  the  discre- 
tion of  the  member  as  an  individual, 
and  hence  not  susceptible  to  exercise 
through  delegation.  Walker  v.  John- 
son, 17  App.  (D.  C.)  144.  (2)  The  ob- 
ligation and  duty  of  Incorporators  to 
attend  In  person  at  meetings  of  the 
corporation  and  execute  the  trust  or 
franchises  reposed  in  or  grranted  to 
Ihem  Is  Implied  in  and  forms  part  of 
the  fundamental  constitution  of  ev- 
ery charter  in  which  the  contrary  la 
not  expressed.  In  consequence  the 
right  to  vote  by  a  proxy  must  be  ex- 
pressly or  impliedly  conferred  by  the 
legislature.  Taylor  v.  Grlswold.  14 
N.  J.  L.  222,  27  AmD  33. 

[b]  ■xoeptlons. — Voting  by  proxy 
was  allowable  in  the  case  of  the 
peers  of  E:ngland,  and  this  was  said 
to  be  in  virtue  of  a  special  permission 
of  the  crown.  Philips  v.  Wlckham,  1 
Paige  (N.  Y.)  590;  Wilson  v.  American 
Academy  of  Music,  2   Pa.   Ck>.    280. 

67.  Perry  v.  Tuskaloosa  C:k>tton 
Seed  Oil  Mill  Co.,  93  Ala.  364,  9  S 
217;  Philips  V.  Wlckham,  1  Paige  (N. 
T.)    690. 

68.  See  statutory  provisions;  and: 
XT.  S. — Synott  v.  Cumberland  Bldg. 

Loan  Assoc,  117  Fed.  379,  54  CCA 
653;  Columbia  Nat.  Bank  v.  Mathews. 
86  Fed.  934.  29  CCA  491; 

Ala. — Stelner  v.  Stelner  Land,  etc., 
Co„  120  Ala.  128,  26  S  494. 

(Sal. — Market  St.  R  Co.  v.  Hellman. 
109  Cal.  571,  42  P  226. 

IX  C — ^Walker  v.  Johnson,  17  App. 
144. 

^  Ida. — Haynes  v.  Griffith,  16  Ida.  280, 
lOl  P  728. 

Ky.— Schmidt  v.  Mitchell,  101  Ky. 
570,  41  SW  929,  19  KyL  763.  72  AmSR 
427.' 

Nev. — State  v.  Leete,  16  Nev.  242. 

N.  J. — Chapman  v.  Bates,  61  N.  J. 
Ba.   668,    47   A    638,   88    AmSR  459; 
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poration,**  althongh  in  others  this  is  denied,*°  except 
in  eases  where  the  charter  of  the  corporation  confers 
the  power  either  expressly  or  by  legal  implication."* 
For  obvious  reasons  a  by-law  which  purports  to  re- 
strict in  any  manner  the  privilege  of  voting  by  proxy 
conferred  on  the  members  by  the  act  of  incorporation 
is  void  and  of  no  effect.**  The  right  to  vote  by 
proxy  is  not  open  to  the  objection  that  it  separates 
the  voting  right  from  the  property  right,  since  he 
who  holds  the  proxy  is  bnt  the  temporary  agent  of 
the  stockholder.**  Although  the  right  to  decide 
whether  proxies  may  be  voted  may  be  by  statute 
vested  in  the  directors  of  the  corporation,  the  direc- 
tors, after  having  decided  to  permit  the  voting  of 
proxies,  cannot  couple  such  permission  with  limita- 
tions on  the  discretion  of  the  stockholder  or  the 
proxy  as  to  the  way  in  which  the  stock  should  be 
voted."* 


Estoppel.  The  stockholder  who  is  represented  at 
a  meeting  by  an  authorized  proxy  is  estopped  to  as- 
sert that  his  proxy  could  not  lawfully  be  recog- 
nized.*' So  a  stockholder  who  has  acquiesced  m 
the  reception  of  votes  by  proxy  by  sending  his  proxy 
to  a  meeting  cannot  be  held  to  assert  that  the  prox- 
ies of  oither  stockholders  should  not  have  been  ree- 
ognized.** 

[$  1406]  (S)  Wbo  May  Appoint  Proxies.  TLo 
owner  of  the  legal  title  to  stock,  as  disclosed  by 
the  transfer  books  of  the  company,  is  the  proper  aud^ 
only  person  authorized  to  delegate  the  right  to  vote 
on  the  stock.*' 

Corporation  owning  stock.  Whenever  a  corpora- 
tion may  own  stock  in  another  company,  there  is  no 
legal  objection  to  the  corporation  giving  a  proxy 
to  vote  stock  which  it  in  fact  ownsw"* 

Ezecvtors.     Where  thore  are  several  ezeoutors, 


Krelssel  v.  America  DisUlUns  Co., 
61  N.  J.  Eq.  5,  47  A  471;  Clowes  v. 
Miller,  60  N.  J.  Eq.  179.  47  A  345. 

N.  Y. — Sullivan  v.  Parlces,  89  App. 
Dlv.  221.  74  NTS  787;  Qrobe  v.  Erie 
County  Mut.  Ins.  Co.,  39  App.  Div. 
188,  57  NTS  290  [aff  169  N.  Y.  618 
mem,  62  NS  1096  mem] ;  In  re  Qlen 
Salt  Co.,  17  App.  Dlv.  234,  45  NYS 
668  [aff  163  N.  Y.  688  mem,  48  NE 
1104  meml;  Hey  v.  Dolphin,  92  Hun 
230,  86  NTS  627;  Langan  v.  Franck- 
lyn,  20  NYS  404,  29  AbbNCas  102: 
Matter  of  Pioneer  Paper  Co.,  36 
HowPr  111. 

Pa. — Pennsylvania  R.  Co.  v.  Penn- 
sylvania Ins.  Co.,  206  Pa.  219,  64  A 
783. 

[a]  AxnenaineBt  to  allow  ▼otiiur 
by  proxy. — Under  L.  (1892)  c  687 
I  21,  allowiner  members  of  corpora- 
tions, except  religrious  corporations, 
to  vote  by  proxy,  an  amendment  of 
the  articles  of  a  mutual  Insurance 
company  so  as  to  allow  voting  by 
proxy  is  valid,  although  part  of  a 
scheme  to  change  the  company  to  a 
stock  corporation.  Orobe  v.  Erie 
County  Mut.  Ins.  Co.,  39  App.  Div. 
183,  67  NYS  290  [aff  24  Misc.  462, 
63  NYS  628,  and  app  169  N.  Y.  61S 
mem,  62  NE  1096  meml. 

S0.  State  V.  Tudor,  6  Day  (Conn.) 
829,  6  AmX>  162;  Walker  v.  Johnson, 
17  App.  (D.  C.)  144;  Archer  v.  Mur- 
phy, 26  WashLR  (D.  C.)  98;  Peo.  v. 
Crossley,  69  III.  195;  Com.  v.  Detwil- 
ler,  131  Pa.  St.  614.  18  A  990,  7  LRA 
857;  Lafferty's  Est.,  2  Pa.  Dist.  215 
[aff  164  Pa.  430,  26  A  388]. 

[a]  Kow  view  aiipported. —  (1) 
This  view  is  that  a  general  power 
conferred  upon  a  corporation  to  en- 
act by-laws  includes  the  power  to 
establish  a  rule  permitting  stockhold- 
ers to  vote  by  proxy.  Archer  v.  Mur- 
phy, 26  WashLR  (D.  C.)  98.  (2) 
Also  it  is  said  that  the  rule  is  pro- 
motive of  convenience,  and  has  to 
recommend  it  that  it  allows  members 
of  a  private  corporation  instituted 
for  merely  private  purposes  to  regu- 
late their  manner  of  voting  in  a  way 
to  suit  their  own  sense  of  conve- 
nience and  interest.  Peo.  v.  Crossley, 
69  III.  196.  (3)  Furthermore,  the  rea- 
sons of  the  common-law  rule  have  no 
substantial  foundation,  in  so  far  as 
they  relate  to  modern  trading  cor- 
porations. Suffrage  and  the  right  to 
representation  in  the  elections  and 
other  affairs  of  such  Institutions 
stand  upon  essentially  different  foun- 
dations. Walker  v.  Johnson,  17  App. 
(D.  C.)   144. 

[b]  By-law  vaUd  within  eUaxter. 
—Where  the  charter  of  a  private  cor- 
poration authorizes  votes  by  proxy 
in  elections  of  directors  and  empow- 
ers the  directors  "to  adopt  such  by- 
laws, rules  and  regulations,  not  in- 
consistent with  the  laws  of  this  com- 
monwealth as  may  be  deemed  ex- 
pedient to  the  well  being  of  the  cor- 
poration." a  by-law,  duly  adopted  by 
them,  allowing  votes  by  proxy  at  all 
meetings  when  a  stock  vote  has  been  ' 


ordered  ts  valid.    Wilson  v.  American 

Academy  of  Music,  2  Pa.  Co.  280. 
[c]    TTeare   equivalent  to   by-law. 

— (1)  Moreover  a  long-continued  and 
unvaried  usage  of  a  corporation  to 
permit  voting  by  proxy  establishes 
the  legality  of  that  method  of  voting, 
as  much  as  an  express  by-law. 
Archer  v.  Murphy,  26  WashLR  (D. 
C.)  98;  Rosslng  v.  State  Bank,  181 
Iowa  1013,  165  NW  264;  Miller  v. 
Eschbach,  43  Md.  1;  Holly  Springs 
Bank  v.  Pinson,  68  Miss.  421,  38  AmR 
330.  (2)  And  it  will  so  operate  until 
regularly  revoked.  Walker  v.  John- 
son, 17  App.  (D.  C.)  144.  (8)  And 
resolutions  adopted  at^  a  corporate 
meeting  for  the  election  of  managers, 
that  no  proxies  should  be  voted  at 
the  meeting  which  bore  date  prior 
to  the  first  day  of  the  current  month, 
and  that  no  member  of  the  board  of 
managers  or  any  ofllcer  of  the  com- 
pany should  vote  as  proxy  for  any 
member  of  the  corporation,  are  not 
regularly  and  legally  adopted,  where 
usage  existed  having  the  force  of  a 
by-law  allowing  voting  by  proxy  at 
such  meetings,  and  their  purpose  was 
to  disfranchise  the  holders  of  proxies 
of  an  earlier  date  representing  more 
than  a  majority  of  all  the  votes, 
some  of  which  proxies  had  been  given 
to  managers  and  ofHcers  of  the  cor- 
poration.    Walker  v.  Johnson,  supra. 

eo.  Taylor  v.  Oriswold,  14  N.  J.  L. 
222,  7  AmD  88;  Peo.  v.  Twaddell,  18 
Hun  (N.  Y.)  427. 

61.  Taylor  v.  Orlswold,  14  N.  J.  L. 
222.  27  AmD  S3. 

ea.  White  V.  New  York  State  Aeri- 
cultural  Soc,  46  Hun  680.  10  NYSt 
694.,   And  see  cases  infra  this  note. 

ta]  AppUc»tloiUi  of  mle. — (1)  This 
principle  has  been  applied  to  by-laws 
requiring  proxies  to  De  executed  ana 
attested  m  a  designated  manner 
(Com.  V.  Coxe,  1  LegChron  (Pa.)  89l) 
(2)  or  confining  the  right  of  selec- 
tion as  proxies  to  persons  who  are 
stockholders  (People's  Home  Sav. 
Bank  v.  San  Francisco  Super.  Ct..  104 
Cal.  649,  38  P  462,  48  AmSR  147,  29 
LRA  844:  In  re  Lighthall  Mfg.  Co.,  47 
Hun  (N.  Y.)  258),  (8)  or  subjecting 
those  offering  to  vote  to  "a  sort  of 
Inquisatorial  examination"  (Peo.  v. 
Kip,  4  Cow.  (N.  Y.)  382  note).  (4) 
Defendant's  charter  provided  that 
"only  life  members  of  said  society, 
who  shall  have  become  such  at  least 
thirty  days  prior  to  the  election 
.  .  .  shall  be  entitled  to  vote  for 
oflicers  of  said  society,  but  such  life 
members  shall  be  entitled  to  vote  at 
all  elections  for  officers  thereof  by 
proxy."  It  was  held  that  a  resolu- 
tion of  the  society  "that  no  proxy 
shall  be  voted  on  at  any  meeting 
.  .  .  unless  showing,  within  it- 
self, that  it  was  specifically  intended 
to  be  used  at  such  meeting,"  was  un- 
authorized and  void.  White  v.  New 
York  State  Agricultural  Soc,  46  Hun 
580,  10  NYSt  694. 

63.  Warren  v.  Pim,  66  N.  J.  Hq. 
353,  59  A  773   [mod  on  other  grounds 


66  N.  J.  Bq.  36,  66  A  <6]  (per  Pitney. 
J.). 

"He  who  holds  a  proxy  la  but  the 
temporary  agent  of  the  stockholder. 
The  right  still  Inheres  In  the  stock- 
holder. Warren  v.  Plm,  supra  (per 
Pitney,  J.). 

64.  State  V.  Cadigan,  lOS  Wash. 
254,  174  P  96S. 

65.  Parish  v.  Cienquita  Clipper 
Co.,  12  Ariz.  236,  100  P  781. 

66.  Farish  v.  Cienquita  Copper 
Co.,  12  Aria.  235,  100  P  781. 

67.  Shepaug  Voting  Trust  Ciases, 
60  Conn.  668,  24  A  32;  In  re  Mohawk, 
etc.,  R.  Co.,  19  Wend.  (N.  Y.)  135; 
Tunis  T.  HestonvtUe,  etc.,  R.  Co.,  149 
Pa.  70,  24  A  88,  16  LRA  665. 

[a]  "The  Tight  of  votliir  stook  la 
inseparable  from  the  right  of  owner- 
■lllp<— The  one  follows  as  a  sequence 
from  the  other,  and  the  right  to  vote 
cannot  be  separated  from  the  owner- 
ship, without  the  consent  of  the  legal 
owner."  Tunis  v.  Hestonville,  etc., 
R.  Cto.,  149  Pa.  70,  86,  24  A  88,  15  LRA 
666. 

[b1  Biieeesalon  In  •Om.  — Stock 
standing  on  the  corporate  books  in 
the  name  of  a  person  with  the  addi- 
tion of  "cashier''  subjoined  cannot  be 
voted  on  a  proxy  given  by  his  suc- 
cessor in  Office.  In  re  Mohawk,  etc 
R.  Co.,  19  Wend.  (N.  Y.)  135. 

[c]  StookboMez*  of  reeerA.  —  Tn 
view  of  Oh.  (Jen.  <3ode  {  867S,  declar- 
ing that  the  directors  of  a  stock  cor- 
poration shall  keep  a  record  of  all 
stock  subscribed  and  transferred,  and 
its  secretary  shall  register  all  sub- 
scriptions and  transfers  of  stock,  no- 
tice need  be  given  only  to  stockhold- 
ers of  record,  and  the  voting  of 
proxies  given  by  stockholders  of  rec- 
ord who  have  transferred  their  shares 
does  not  make  illegal  or  invalid  the 
proceedings  thus  taken  at  a  stock- 
holders' meeting.  In  re  S.  &  S.  Mfg., 
etc.,  Co.,  246  Fed.  1005. 

68.  In  re  Indian  Zoedone  Co.,  26 
Ch.  D.  70. 

[a]  vntirer  of  defects  tn  gtrlnr 
of  prosy.  —  Although  the  proxy  to 
vote  shares  of  stock  in  a  meeting  of 
stockholders  of  a  railroad  company 
was  not  shown  to  have  been  author- 
ized by  a  vote  of  the  directors  of  the 
granite  company  owning  the  stock 
in  regular  meeting,  yet,  in  view  of  the 
evidence  as  to  the  manner  in  which 
the  business  of  the  granite  company 
had  been  conducted,  and  the  Invest- 
ing, by  acquiescence  of  the  stockhold- 
ers, of  the  executive  officers  with 
powers  and  functions  normally  exer- 
cised by  a  board  of  directors,  as  a 
continuous  and  permanent  arrange- 
ment, and  in  view  of  the  fact  that 
the  granite  company  has  made  no 
complaint  on  the  subject,  the  proxy 
Issued  by  its  president  and  secretary, 
to  vote  the  shares  of  stock  above 
mentioned,  and  the  vote  cast  accord- 
ingly, win  not  be  declared  void  at  the 
instance' of  the  trustee  of  the  bonds 
of  the  granite  company,  or  at  the  In- 
stance of  the  railroad  company.  In  a 
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they  have  the  right  to  designate  one  of  their  num- 
ber to  represent  them  at  corporate  meetings.**  Ho^w- 
ever,  in  order  to  render  valid  a  proxy  given  by  an 
executor  it  must  be  accompanied  by  a  specific  direc- 
tion as  to  the  manner  in  which  the  vote  is  to  be 
cast,  with  no  discretion  whatever  in  the  holder  of 
the  proxy,  but  authority  only  to  perform  the  purely 
ministerial  function  of  voting  the  stock  as  directed.'"* 
The  discretion  vested  in  the  executor  must  be  exer- 
cised by  him  alone  and  cannot  be  delegated.^^ 

An  ^en  stockholder  cannot  vote  by  proxy  where, 
by  the  terms  of  the  act  of  incorporation,  the  right 
so  to  vote  is  given  to  citizen  stockholders.'* 

An  infant  has  no  authority  or  right  to  give  a 
proxy  for  the  voting  of  his  or  her  stock  in  a  cor- 
poration.^* 

Appointment  of  proxjr  by  wilL  It  is  competent 
for  a  testator,  appointing  three  executors  of  his  wiU, 
to  vest  in  one  of  them  the  power  of  controlling  the 
vote  of  shares  of  stock  belonging  to  the  estate,  and 
to  require  the  other  executors  to  give  proxies  for 
such  voting  to  the  one  so  empowered;  and  this  does 
not  vest  in  the  others  any  discretion  as  to  the  man- 
ner in  which  the  stock  shall  be  voted,  or  entitle  them 
to  refuse  the  proxies  on  that  ground.''*  The  gift 
of  the  power,  it  was  said,  is  not  against  public  pol- 
icy.'* 

Evidence  of  authority  to  execute  proxy.  On  an 
application  to  set  aside  an  election  of  directors,  it 
seems  that  proof  of  authority  to  execute  a  proxy 
to  vote  thereat  not  shown  to  the  inspectors  will  not 
be  received  by  the  court  to  establish  the  allegation 
of  an  erroneous  rejection  of  votes.'* 

[f  14071  (4)  Who  U»y  Act  as  Proxies.  In  the 
absence  of  statute  providing  otherwise,  one  stock- 


holder may  act  as  proxy  for  another,'''  and  on  the 
other  hand,  unless  statutes  or  by-laws  of  the 'Com- 
pany require  it,  it  is  not  essential  that  a  proxy  should 
himself  be  a  stockholder."  Where  the  right  to  vote 
by  proxy  is  conferred  by  the  statute  under  which 
the  corporation  is  organized  the  right  to  appoint  ono 
who  is  not  a  stockholder  cannot  be  taken  'away  by 
by-law,"  although  it  has  been  held  that  it  may  be 
under  a  charter  authority  to  regulate  the  right  and 
manner  of  voting  by  proxy.*" 

Offlcar  of  corporate  owner.  The  secretary  of  a  cor- 
poration that  owns  stock  in  another  corporation  may 
be  constituted  the  proxy  to  vote  such  stock.*^ 

[i  1408]  (6)  Form  and  Seanisites  of  Proxy. 
A  stockholder  who  desires  to  delegate  his  right  to 
vote  should  furnish  his  representative  with  sneh 
written  evidence  as  will  afford  reaspnable  assurance 
that  the  agent  is  acting  by  the  authority  of  his  prin- 
cipal.*' However,  no  particular  form  of  words  is 
necessary  to  constitute  a  proxy;  nor  is  it  necessary 
that  it  be  executed  with  any  particular  formality.** 
It  is  sufficient  if  it  appears  on  its  face  to  confer  the 
requisite  authority,  and  is  free  from  all  reasonable 
grounds  of  suspicion  of  its  genuineness  and  authen- 
ticity.** And  where  objection  was  made  as  to  the 
right  of  voting  by  proxy,  but  none  was  made  as  to 
the  form,  execution,  or  validity  of  the  proxies  them- 
selves, it  was  held  as  against  a  later  attempt  to  raise 
the  objection  that  in  4he  absence  of  proof  that  the 
persons  executing  the  proxies  were  members  of  the 
society  and  that  the  proxies  were  properly  executed, 
It  would  be  presumed  that  the  proxies  were  regu- 
lar and  proper.** 

Description  or .  designation  of  corporation,  stook- 
holders,   and  proxies.     It  is  immaterial  that  tha 


proceeding^  to  foreclose  a  mortgage 
or  deed  of  trust  executed  to  secure 
bonds  Issued  by  It;  but  the  vote  of 
such  stock  will  be  treated  as  cast  bjr 
the  granite  company.  Georgia  Gran- 
ite R.  Co.  V.  Miller,  144  Oa.  65,  87 
BE  897. 

60.  Scanlan  v.  Snow,  2  App.  CDy 
C.)  137  (where  It  was  said  that  thli 
Is  so,  because  .the  corporation  is  en- 
titled to  refuse  recognition  of  more 
than  one  person  to  represent  any  one 
interest;  in  fact  the  only  way  in 
which  stock  held  jointly  can  be  voted 
Is  by  authority  in  one  person  from 
all  of  the  Joint  stockholders). 

70.  State  v.  Voight.  17  Oh.  Clr.  Ct 
N.  S.  447,  2  Oh.  A.  145. 

•71.    SUte  V.  Voight,  17  Oh.  Clr.  Ct 
N.  a.  447,  2  Oh.  A.  145. 

78.  In  re  Barker,  6  Wend.  (N.  Y.) 
609. 

73.  SUte  V.  Voight,  36  Ota.  Clr.  Ct 
256,  2  Oh.  A.  186. 

7*.  lAfferty's  Est,  154  Pa.  430,  26 
A  388  [aft  by  a  divided  court  2  Pa. 
X>lst  216]. 

75.  LAflerty's  Est,  154  Pa.  480,  26 
A  888  [aff  by  a  divided  court  2  Pa. 
Dist.  216]. 

70.  In  re  Mohawk,  etc.,  R.  Co..  19 
Wend.  (N.  Y.)  136. 

77.  Bowdltch  V.  Jackson  Co.,  76  N. 
H.  361,  82  A  1014,  LRA1917A  1174, 
AnnCasl913A  366;  Colonial  Asaur. 
Co.  v.  Smith  22  Man.  441,  4  DomLR 
814,  21  WestLR  816. 

[a]  BtookHoUUr  dls^uaUJIaa.— A 
proxy  may  be  voted  at  an  election  of 
directors  by  a  stockholder  who  is  by 
reason  of  nonpayment  of  calls  pre- 
cluded from  voting  his  own  shares. 
Colonial  Assur.  Co.  v.  Smith,  22  Man. 
441,  4  DomLR  814,  21  WestLR  815. 

[b]  Ooaatraetloii  of  rtatata  regnlr- 
ing  ■tookholdex  »•  pn>sy<— An  article 
requiring  that  no  person  shall  be  ap- 
pointed as  proxy  "who  Is  not  a  share- 
holder in  the  company"  is  sufllciently 
complied  with  if  he  is  a  stockholder 
at  the  time  when  he  is  called  upon  to 
act  as  a,  proxy,  although  he  was  not  a 
stockholder  at  the   date  of   the   ap- 


g ointment.    Bombay-Burmah  Trading 
orp.,  Ltd.  v.  Shroff,  [1905]  A.  C.  213. 

78.  State  v.  Ohio,  etc.,  R.  Co.,  6 
Oh.  Clr  Ct  416,  3  Oh.  Clr.  Deo.  518; 
Colonial  Assur.  Co.  v.  Smith,  22  Man. 
441,  4  DomLR  814,  21  WestLR  815. 
But  see  In  re  Central  Bahla  R.  Co..  18 
T.  L.  R.  603  [foil  In  re  Madras  Irr., 
etc.,  Co.,  [1881]  W.  N.  120]  (holding 
that  for  the  purpose  of  a  meeting  of 
any  particular  class  of  persona  prox- 
ies can  only  be  given  to  and  held  by 
members  of  that  class). 

79.  People's  Home  Sav.  Bank  v. 
San  Francisco  Super.  Ct,  104  Cal.  849, 
38  F  462,  48  AmSR  147,  29  LRA  844 
(holding  that  under  a  statute  pro- 
viding that  stockholders  of  corpora- 
tions may  be  represented  at  all  cor- 
porate elections  by  proxies,  a  stock- 
holder may  choose  any  person  to  cast 
his  vote,  and  a  by-law  providing  that 
no  proxy  shall  be  voted  by  one  not  a 
stockholder  is  unreasonable  and  in- 
valid); In  re  Lighthall  Mfg.  Co.,  47 
Hun  (N.  Y.)  258  (holding  that  where 
a  corporation  was  organized  under  L. 
[1848]  c  40,  {  3  of  which  provides 
that  elections  of  officers  shall  be 
made  "by  such  of  the  stockholders  as 
shall  attend  for  that,  purpose  either 
in  person  or  by  proxy,"  It  cannot  by 
its  by-laws  declare  that  proxies  must 
be  held  by  stockholders,  and  that  one 
not  a  stockhoiaer  cannot  vote  under 
such  proxy). 

SO.  c:k>lonUil  Asaur.  Co,  v.  Smith, 
22  Man.  441,  4  DomLR  814,  21  West 
LR  815. 

81.  Market  St  R  Co.  v.  Hellman, 
109  C^al.  671,  42  P  226. 

88.  In  re  St.  Lawrence  Steamboat 
Co.,  44  N.  J.  L.  629;  Morgan  v.  Hartley 
OH,  etc.,  Co.,  SO  Pa.  Co.  22. 

[a]  When  •  fozm  of  piozjr  wss 
glTen  in  the  appandlz  to  vhu  nOea  of 
the  InatitntlOB,  the  court  said  In  pass- 
ing that  this  must  be  regarded  as 
merely  suggesting  a  form,  and  that 
a  properly  drawn  proxy  would  be 
good  although  it  might  not  follow  the 
form.  Howard  v.  Hill,  59  L.  T.  Rep. 
N.  S.  818.     To  same  effect  In  re  lu- 
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dian  Zoedone  Co.,  26  Ch.  D.  70. 

83.  Smith  v.  San  EYancisco,  etc, 
R  Co.,  115  Cal.  684,  47  P  582,  6« 
AmSR  119,  35  LRA  309:  In  re  St  Law- 
rence Steamboat  Co.,  44  N.  J.  L.  629: 
Morgan  v.  Hartley  Oil,  etci  Co.,  SO 
Pa.  Co.  22. 

[a]  VMalnf  pcoxy  In  fonn  ■m* 
to  credlton  for  alfnktnr*. — Proxies 
authorizing  a  vote  at  a  meeting  of 
stockholders  and  creditors  of  an  In- 
solvent corporation,  to  determine 
whether  a  scheme  of  reconstruction 
shall  be  adopted,  are  not  irregular  be- 
cause the  agent  Is  named  on  the  form 
sent  to  the  creditors  for  signature. 
In  re  BSnglish,  etc..  Chartered  Bank^ 
[1893]  8  Ch.  386. 

[b]  Acreeatent  to  vot«  m  imW.'— 
The  agreement  of  a  number  of  per- 
sons to  unite  and  purchase  a  block 
of  shares,  and  that  they  will  vote  it 
as  a  unit  for  Ave  years,  in  accord- 
ance with  the  decision  of  a  majority 
of  them,  to  be  determined  by  ballot, 
operates  to  create  a  proxy  so  to  vote 
such  shares.  Smith  v.  San  Fran- 
cisco, etc.,  R.  Co.,  116  Cal.  684,  47 
P  582,  35  LRA  309. 

[c]  mfoioamant  of  aneement.— 
Where  a  contract  signed  by  plain- 
tiffs and  defendants  provided  that 
"the  stockholders  shall  deposit  with 
the  voting  trustees  certificate  or  cer- 
tificates to  the  amount  of  121,000 
(twenty-one  thousand  par  value) 
stock,"  it  will  not  be  considered  as 
requiring  defendants  to  deposit  stock 
to  the  par  value  of  twenty-one  thou- 
sand dollars,  but  rather  will  be  con- 
strued to  require  the  twenty-one 
thousand  dollars  par  value  to  be  di- 
vided among  the  Uiree  parties  to  the 
instrument  Wood  v.  Cfook,  132  App. 
Dlv.  318,  117  NYS  161  (holding  that 
plaintiffs  could  not  have  specific  per- 
formance of  the  agreement  upon  the 
theory  that  each  of  the  stockholders 
was  bound  to  deposit  twenty-one 
thousand  dollars  par  value). 

•4.  In  r«  St  Lawrence  Steamboat 
Co.,  44  N.  J.  L.  629. 

85.    Peo.  V.  CroBslay,  t^IIl-^f. 
Digitized  by  ^OOQIC 
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designation  in  the  proxy  of  the  corporation  is  not 
literally  correct,  when  the  same  name  appeared  in 
the  notice  of  meeting  and  there  is  no  pretense  that 
any  stockholder  was  niisled.^^  Although  a  form  of 
proxy  is  prescribed,  but  there  is  nothing  to  show 
that  snch  form  must  be  literally  followed,  a  descrip- 
tion rff  the  person  giving  the  proxy  as  a  "proprietor 
of  shares,"  instead  of  as  a  "member,"  is  imma- 
terial.*'- And  although  by  one  of  the  articles  of  asn 
sociation  of  a  company  no  person  is  to  be  allowed 
to  vote  as  a  proxy  unless  the  instrament  appointing 
him  is  deposited  as  therein  prescribed  before  "the 
meeting  at  which  the  person  named  in  such  instra- 
ment proposes  to  vote,"  it  is  not  necessary  that 
the  proposed  proxy  should  actually  be  "named"  if 
he  is  suficiently  described  for  all  business  pur- 
poses.** 

Fining  in  blanks.  So  long  as  the  proxy  is  in 
proper  form,  except  that  the  date  of  the  meeting  *> 
or  the  name  of  the  proxy,'"  or  the  day  and  month 
of  the  execution  of  the*  instrument,*^  is  left  blank, 
the  proxy  is  nevertheless  unobjectionable,  and  may 
be  ^led  in  afterward  by  any  person  properly  au- 
thorized to  do  so.**  This  rule  has  been  applied 
where  at_  the  time  of  the  execution  of  the  proxy 
the  date  of  the  meeting  had  not  been  fixed.** 

Acknowledgment;  filing;  attestation;  seal;  stamp. 
It  has  been  held  that  where  a  proxy  is  subscribed 
by  a  subscribing  witness  it  may  not  be  rejected  be- 
cause it  is  not  acknowledged  or  proved.**  But  un- 
der a  clause  in  the  articles  of  association  requiring 
the  signature  of  the  stockholder  to  a  proxy  to  be 
attested,  attestation  has  been  held  essential  to  the 
validity  of  the  proxy.*'  A  proxy  to  vote  for  ofltt- 
cers  of  a  corporation  is  not  required  to  be  under 
seal  in  the  absence  of  some  statutory  provision  re- 
quiring a  seal.**    And  it  has  further  been  held  that 

86.  Laniran  v.  Francklyn,  20  NTS 
404,  29  AbbNCas  102  (In  the  notice 
and  proxy  the  words  "of  Bast  New 
York  were  added  to  the  corporate 
title,  "Union  GaBllgrht  Company"). 

87.  In  re  Indian  Zoedone  Co.,  26 
Ch.  D.  70. 

88.  Bombay-Burmah  Trading  Corp. 
Ltd.  V.  Shroff,  [1905]  A.  C.  213. 

89.  Matter  of  Townsend,  18  NTS 
.905;  Ernest  v.  Ijoma  Qold  Mines, 
'11897]  1  Ch.  1  [att  ri8»6]  2  Ch.  672]. 
I     80.    Sadgrove  v.  JSryden,   [1907]   1 


'[1897]  1  Ch.  1  [att  [1896]  2  Ch.  672]. 

I     80.    Sadgrove  v.  JSi    "  ' 

Ch.  S18. 

I  91.  In  re  St.  Lawrence  Steamboat 
Co.,  44  N.  J.  L.  629. 

I  92.  White  V.  New-  York  State  Ag- 
ricultural Boo.,  45  Hun  680,  10  NTSt 
594  (holding  that  the  person  to 
whom  a  proxy  is  given  may  fill  a 
blank  with  regard  to  the  day  of  the 
month);   Sadgrove  v.  Bryden,    [19071 

1  CHi.  318;  Srnest  v.  Loma  Oold 
Mines,  Ltd.,  [1897]  1  Ch.  1  [afT  [1896] 

2  Ch.  672]  (holding  that  t^e  blanks 
may  be  filled  In  by  the  secretary). 

[a]  maawnytkm  In  favor  of  vallA- 
tt7.— Although  the  name  of  the  proxy 
was  left  blank  by  the  maker  of  the 
power,  and  the  blank  was  filled  by 
the  holder  of  the  proxy  Immediately 
before  the  election,  in  the  absence  of 
any  challenge  by  the  maker  it  will 
be  presumed  that  the  name  of  the 
nroxy  was  written  in  the  blank  by 
the  authority  of  such  maker.  White 
v.  New  York  State  Acrlcultural  Soc, 
4S  Hun  680.  10  NTSt  694. 

93.  In  re  Townshend.  18  NTS  906; 
Sadgrove  v.  Bryden,  [1907]  1  Ch.  818. 

94.  In  re  St.  L3.wrence  Steamboat 
Co..  44  N.  J.  L.  529. 

95.  Harben  v.  PhllllpB,  28  Ch.  D. 
14  (where  the  articles  of  associa- 
tion provided  for  voting  by  proxy, 
and  declared  that  the  Instrument  an- 
polntlnfT  a  nroxy  should  be  In  writlne 
under  the  hsnd  of  the  annolntor  and 
should   be   attested  by  one   or  more 


witness  or  witnesses,  and  prescribed 
a  form  of  proxy  containing  an  at- 
testation clause;  by  special  resolu- 
tion the  article  prescribing  the  form 
of  proxy  was  repealed  and  a  new 
form  given  without  an  attestation 
clause,  but  the  resolution  did  not  pur- 
port to  repeal  the  article  requiring 
attestation  of  the  signature  of  the 
appointor,  and  it  was  held  that  the 
provision  requiring  the  signature  to 
be  attested  remained  in  force). 

98.  Hankins  v.  Newell,  (N.  J.)  6< 
A  929 

97.  '  Colonial  Gold  Reef,  Ltd.  ▼. 
Free  State  Band,  Ltd.,  [19141  1  Cb. 
382. 

^98:  Sadgrove  v.  Bryden,  119071  I 
Ch.  318. 

[a]  OaaoeOatlon  of  ttamu..— An 
adhesive  stamp  used  on  a  letter  or 
power  of  attorney  for  appointing  a 
proxy  to  vote  at  a  meeting  is  suffl- 
clentiy  canceled  within  the  meaning 
of  the  Stamp  Act  (1891)  ;  8  subs  1, 
by  writing  across  It  part  of  the  name 
of  the  person  canceling  It,  or  the  date 
of  cancellation  alone  or  other  marks 
of  a  defacing  nature.  McMullen  v. 
Sir  Alfred  Hickman  Steamship,  Ltd., 
71  L.  J.  Ch.  768. 

99.    Parwell   v.   Houghton   Copper 

Works.  8  Fed.  66. 

1.  Haywood,  etc..  Plank  Boad  Co. 
V.  Bryan,  61  N.  C.  82. 
,fc.  Grant  v.  Pearce.  16  KyL  204 
(holding  that  a  stockholder,  having 
the  power  to  bind  himself  by  his 
verbal  agreement  to  repay  a  portion 
of  an  advance  made  by  a  reoriranlza- 
tion  committee  to  the  company,  may 
confer  the  same  power  uT>on  his 
nroxy>:  Forsyth  v.  Brown,  2  Po.  Dlst. 
765,  767.  13  Pa.  Co.  676,  88  WklyNC 
72. 

"When  a  stockholder  sends  a  person 
to  renresent  him  at  a  stockholders' 
meeting,  the  person  sent  mnv  do 
anything  at  that    meetlner  necessary 


a  statute  providing  that  an  instrument  appointing  a 
proxy  shall  be  under  the  common  seal  of  a  corpora- 
tion, where  the  appointor  is  a  corporation,  has  no 
application  to  foreign  corporations  not  required  to 
have  a  seal.*'  It  has  been  held  that  the  English 
Stamp  Act  precludes  stamping  a  proxy  after  exe- 
cution.** A  statutory  provision  that  proxies  should 
be  "duly  filed"  has  been  held,  to  be  directory  only.** 
Evidence  of  (wntents  of  lost  proxy.  Where  the 
writings  appointing  proxies  were,  after  being  used, 
thrown  aside  as  useless,  it  was  held  not  to  be  neces- 
sary to  show  that  search  had  been  made  for  them 
before  admitting  secondary  evidence  of  their  eon- 
tents.^ 

[i  1409]  (6)  Authority  of  Proxy— (a)  In  Oen- 
eraL  As  a  general  rule  a  stockholder  may  confer  on 
his  proxy  any  poww  which  he  may  himself  possess 
as  stockholder  to  act  as  such  at  a  corporate  meet- 
ing,* and  may  give  his  representative  secret  instruc- 
tions as  to  his  manner  of  voting  his  stock  upon  par- 
ticular questions.*  But  a  power  of  attorney,  al- 
though absolute  in  terms,  is  of  course  ineffectual  to 
authorize  a  proxy  to  effect  contracts  or  legalize  acts 
outside  of  the  scope  of  his  authority,  or  contrary  to 
law  or  public  policy,  since  the  stockholder  himself 
could  not  by  his  vote  effectuate  such  a  result.*  Where 
the  proxy  is  duly  constituted  and  he  acts  within 
the  limitation  of  the  poWers  conferred  by  the  instru- 
ment creating  the  proxy,  the  stockholder  is  as  mujh 
bound  by  his  act  as  if  he  had  acted  in  person.^  And 
it  is  immaterial  whether  the  vote  of  the  proxy  oper- 
ated in  behalf  of  his  interests  or  the  contrary.* 
However,  the  principal  is  not  bound,  except  as  to 
an  innocent  person,  where  the*  vote  of  his  proxy  is 
so  clearly  against  his  interest  as  to  show  that  he 
acted  fraudulently  and  in  bad  faith.'  It  has  also 
been  held  that  a  stockholder  who  has  authorized  an- 
te a  full  and  complete  exercise  of  the 
stockholders'  right  to  vote  at  such 
meeting."  Forsyth  v.  Brown,  supra. 
[4]  AppUcsooB  of  the  mle^— (1) 
The  proxy  may  vote  on  a  motion  to 
take  a  ballot.  Forsyth  v.  Brown,  8 
Pa.  Diet.  785,  13  Pa.  Co.  676.  38 
WklyNC  72.  (2)  He  may  vote  on  a, 
motion  to  adjourn.  Forsyth  v. 
Brown,  supra. 

[b]  SMuaad  of  poIL— It  lias  been 
held  that  where  under  the  articles 
of  association  a  poll  may  be  de- 
manded by  "shareholders  qualified  to 
vote  and  holding"  a  specified  number 
of  shares,  a  poll  cannot  be  had  on  the 
demand  of  a,  holder  of  proxies.  Reg. 
v.  Oovemment  Stock  Inv.  Co.,  Ltd., 
8  Q.  B.  D.  442. 

[c]^  Vunher  of  TOtea^— A  vote  of  a 
member  who  holds  proxies  is  to  be 
counted  as  a  single  vote  and  not  as 
a  vote  for  each  of  the  members  that 
he  represents.  Bmest  v.  Loma  Gold 
Mines.  [18971  1  Ch.  1  [aff  ^18961  t 
Ch.  673,  and  overr  In  re  Bldwell, 
ri898]  1  Ch.  608]:  In  re  Horbury 
Bridge  Coal,  etc.,  Co.,  11  <3h.  D.  109; 
In  re  CHilorlc  EiPsrine,  etc..  Co.,  62  L. 
T.  Rep.   N.  B.   846. 

3.  State  V.  Cadigan,  lOS  Wash. 
264,  174  P  966. 

4L  Mobile,  etc..  R.  Co.  V.  Nicholas, 
98  Ala.  92.  116,  12  8  72S. 

B.  Mobile)  etc..  R.  Co.  v.  Nicholas, 
98  Ala.  92.  12  S  728;  Crook  v.  Inter- 
nutional  Trust  Co..  82  App.  <D.  C) 
490;  In  re  P.  B.  Mathlason  Hfg.  Co., 
Co..  122  Mo.  A.  487.  99  SW  602. 

[al  Bztor  or  mistake  of  ptaxf^ 
A  stockholder  is  as  much  bound  or 
the  error  or  mistake  of  his  prow  In 
voting  for  directors  as  If  he  had  been 
present  and  himself  committed  the 
error.  In  re  P.  B.  Mathlason  Mfg. 
Co..  122  Mo.  A.  487.  99  SW  B02. 

e.  Mobile,  etc..  R.  Co.  v.  Nlchola* 
98  Ala.  92,  12  S  728.  ... 

7.     Mutual  Reserve  Fund  Life  As« 
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other  to  vote  his  stock  at  any  and  all  stockholders* 
meetings  in  the  same  manner  as  the  stockholder  him- 
self conld  do  is  estopped  by  the  vote  of  his  proxy 
OS  respects  any  irregularities  in  proceedings  or  calls 
of  the  meeting  which  he  coo^d  have  waived  if  per- 
sonally present.* 

Presence  of  prindpaL  A  proxy  cannot  vote  when 
the  owner  of  the  stock  is  present  and  votes."  How- 
ever, an  alternative  proxy  may  vote  stock,  althoTi^h 
the  principal  proxy  is  present,  if  there  is  no  objec- 
tion." 

Oeneral  and  special  authority.  Where  the  author- 
ity conferred  is  limited  to  a  designated  purpose  a 
vote  for  another  and  different  purptose  is  ineffec- 
tive.*^ An  ordinary  proxy  does  not  enable  the 
proxy  to  vote  to  dissolve  the  corporation-**  or  to  sell 
the  entire  corporate  business  and  property,*^  or  for 
radical  and  fundamental  changes  in  the  organiza- 
tion,** or  to  vote  upon  other  extraordinary  and  im- 
portant business,**  and  the  proxy  of  a  stockholder 
appointed  to  vote  at  the  annual  meeting  and  given 
"all  the  power  that  [the  stockholder}  would  pos- 
sess if  personally  present  at  such  meeting,"  does 
not  authorize  the  proxy  to  vote  for  the  reorganiza- 
tion of  the  corporation,  as  not  within  the  normal 
scope  of  the  business  of  the  stockholders'  meeting.*^ 
A  general  proxy  which  authorizes  the  holder  to  vote 
on  all  matters  which  may  come  before  any  meeting 
of  the  stockholders  contemplates  action  only  with 
reference  to  matters  which  could  be  submitted  to 
the  stockholder  under  existing  articles  and  by-laws, 
and  does  not  confer  authority  to  act  upon  the  ques- 
tion of  liquidation  of  the  corporation  under  a  stat- 
ute enacted  subsequently  to  the  time  when  the  proxy 
was  given.*^ 

Evidence  that  one  acted  as  proxy.  Where  the  in- 
terests of  several  members  were  represented  gener- 
ally by  another  member,  but  the  capa'feity  in  which 
he  represented  them  and  the  extent  of  his  authority 
were  not  shown,  the  circmnstanoe  that  in  a  meeting 
soc.  V.  Taylor,  99  Va.  108,  $7  SB  854L 


.  Taylor,  ..    ._. .  -.  —     _ 

ta]  SBMcart  of  eorpomttoa.  —  It 
cannot  be  said  that  a  proxy  was  voted 
fraudulently  and  In  bad  faith,  be- 
cause In  one  view  the  vote  was  con- 
trary, to  the  principal's  Interest, 
■where  In  another  and  broader  view  It 
■was  for  the  best  Interests  of  the 
company.  Mutual  Reserve  Fund  Life 
Assoc.  V.  Taylor,  99  Va.  208,  87  SB 
864. 

8.  Columbia  Nat.  Bank  v.  Ma- 
thews, 85  Fed.  984,  29  CCA  491  [reV 
79    Fed.    BB81. 

»,  Rossln?  V.  Bode  State  Bank, 
181  lo-wa  1013,  165  NW  254. 

10.  Rosslnsr  V.  Borle  State  Bank, 
181  Iowa  lOlS,  1«5  NW  254. 

11.  Moore  v.  Bnsley,  112  Ala.  228, 
20  S  744:  Cumberland  Coal,  etc.,  Co. 
V.  Sherman.  80  Barb.  (N.  Y.^  558; 
State  V.  Mcintosh.  28  Oh.  Clr.  Ct. 
N.    S.    305. 

Tal  Appllo«tlon«  of  rule. — (11  A 
proxy  to  vote  for  the  election  of  di- 
rectors simply  carries  no  rl-rht  to 
ratify  a  sale  of  corporate  pronerty 
jnade  by  the  directors.  Cui^berland 
Coal,  etc.,  Co.  v.  Sherman.  30  Birb. 
(N.  T.)  553.  (2)  Where  the  author- 
ity Is  to  vote  upon  the  tmestlon  of 
'increase  of  the  canltil  stock,  a  vote 
■upon  the  matter  of  disposlner  of  such 
Increase  of  stock  Is  nmvirrnnted. 
Matter  of  Wheeler.  2  AbbPrNS  (N. 
T.)  861.  (3)  A  proxy  plven  for  the 
purpose  of  votlnir  upon  the  nuestlon 
,of  Issuance  of  "bonds"  merely  con- 
fers no  authority  to  vote  for  "third 
iPort<'a<>'e  bonfl«."  Marie  v.  Garrison, 
13  AbbTJCas  (N.  T.>  210.  f4)  Where 
the  Instrument  restricts  the  rleht  of 
the  holder  to  vote  on  a  desienated 
Question,  he  has  no  rls-ht  to  move  to 
adloum  the  meetlne.  State  v.  McTn- 
toah,  23  Oh.  Clr.  Ct.  N.  S.  SOB.  (B1 
A  proxy  given  to  vote  the  shares  of 


the  principal  at  a  stockholders'  meet- 
ing does  not  authorize  the  holder  of 
the  proxy  to  assent  to  a  resolution 
of  the  stockholders  canceling  bonds 
held  by  the  stockholder  who  gave 
the  proxy.  Moore  v.  Bnsley,  112 
Ala.    228.    20    S   744. 

la.  Rosslng  V.  Bode  State  Bank, 
181  Iowa  1013,  165  KW  254. 

13.  Hosslnpr  V.  Bode  State  Bank. 
181  Iowa  1013,  165  NW  254;  Shield 
V.  Iione  Star  L.  Ins.  Co.,  (Tex.  Clv. 
A)  202  SW  211. 

14.  Smith  V.  Smith.  8  S.  C.  Bq.  567 
(a.  case  of  representation  by  prox- 
ies of  sjibordinate  lodges  of  Masons 
in  the  Grand  Lodge). 

IB.  Rosslng  V,  Bode  State  Bank, 
181  Iowa  1018,  165  NW  254.  Com- 
pare Oook  V.  International  Trust 
Co.,  82  Apo.  (D.  C.)  490  (holding  that 
a  stockholder  Is  ordinarily  bound  by 
the  action  of  a  meeting  at  which  he 
Is  represented  by  proxy,  whether  It 
Is  extraordinary  or  not,  provided  It 
Is  not  forbidden  by  the  charter  or 
by  some  general  law). 

18.  Farlsh  v.  Clenegulta  Copper 
Co..   12  Ariz.   235.   100   P  781. 

17.  McKee  v.  Home  Sav.,  etc.,  Co., 
122   Iowa   721,  98   NW  639. 

18.  Stelner  v.  Stelner  Land,  etc., 
<3o..   1?0   Ala.   128,   26   S   494.    _ 

19.  Howard  v.  Hill.  69  L.  T.  Rep. 
N.  S.  818  (where  there  was  to  be 
an  election  to  the  post  of  surgeon 
In  a  hospital,  and  the  meeting  origi- 
nally designated  fell  through  for 
some  reason,  and  another  meeting 
■was  resolved  upon  and  held,  at  which 
one  of  the  original  candidates  with- 
drew and  anothec  ■was  substituted  In 
hlB  place).  ^„  „    _ 

90.  Brldgers  v.  Staton,  160  NC. 
216,  «8  SB  892:  Morgan  v.  Hartley 
on.   etc..   <3o.,    80   Pa.   Cto.    22. 

ta]     Vhiu    where    it    Is    provided 


of  stockholders  for  the  adoption  of  an  amendment 
to  its  by-laws  he  appeared  to  have  voted  his  in- 
dividual stock  only,  was  held  not  to  indicate  that 
he  did,  or  intended  to,  express  the  assent  of  those 
other  stockholders  to  the  adoption  of  such  amend- 
ment, even  if  he  had  the  power  to  do  so.** 

[$  1410]  (b)  Duration  of  Authority.  A  proxy 
in  the  usual  form  confers  authority  to  act  only  at 
the  meeting  then  in  contemplation,  and  jnay  not  be 
voted  at  another  and  different  meeting  resolved  upon 
subsequently  to  the  time  of  the  one  originally  con- 
templated.** And  where  a  time  within  which  a  proxy 
shall  be  voted  on  is  fixed  by  statute,  a  vote  after  the 
expiration  of  the  time  so  flxed  is  invalid."* 

[i  1411]  (°c)  Batiflcation  of  Unauthorized  Acts. 
The  unauthorized  acts  of  a  proxy  may  be  ratified, 
and  such  ratification  is  equivalent  to  previous  au- 
thority.** Where  the  stockholder  fails  promptly  to 
object  to  the  actioA  of  his  proxy,  he  may  be  bound 
notwithstanding  the  proxy  exceeded  his  authority.** 
And  he  must  exercise  the  most  active  diligence  in 
repudiating  the  unauthorized  action,  if  he  knows  or 
should  have  kno'wn  what  was  done  at  the  meeting^** 
A  delay  of  more  than  one  year  before  taking  any 
steps  to  repudiate  the  action  of  such  proxy,  with- 
out excuse,  is  such  laches  as  will  debar  a  stock- 
holder from  the  right  to  relief,** 

[$  1412]  (7)  Notice  to  Proxy  as  Notice  to 
Stockholder.  A  stockholder  who  is  represented  bv 
proxy  is  chargeable  with  notice  of  all  matters  con- 
nected with  the  proceedings  of  the  meeting  which 
were  kno'wn  to  his  proxy,*'  and  he  cannot  set  up 
want  of  notice  or  ignorance  of  those  facts  as  a 
ground  for  equitable  relief  against  the  corporation.** 

[$  1413]     (8)    Revocation  of  Proxy.    According 

to  the  weight  of  authority,  a  proxy  to  vote  stock, 

which  is  not  coupled  with  any  interest  in  the  stock 

other  than  the  right  to  vote  it,  may  be  revoked  at 

any  time,  not'withstanding  any  agreement  that  it 

shall  be  irrevocable.*'     And  a  proxy  may  be  re- 

that  a  proxy  Issued  more  than  two 
months  prior  to  the  meeting  shall 
be  void,  an  exercise  of  the  power  not 
in  accordance  ■with  this  provision  is 
Inoperative.  Morgan  v.  Hartley  Oil, 
etc.,   Co.,    30    Pa.   Co.   22. 

si.  Market  St.  R.  Co.  v.  Hellman, 
109  C^l.  671,  42  P  225;  Com.  v.  Royd- 
house,  233  Pa.  234,  82  A  74. 

[a]  K«BC«,  the  ■validity  of  a  cor- 
porate election  is  not  affected  by  the 
fact  that  an  alternative  In  proxies 
voted  the  stock  when  the  principal 
attorney  was  present,  where  none  of 
the  stockholders  who  executed  the 
proxies  complained,  and  all  of  them 
subsequently  formally  ratifled  the  ac- 
tion of  the  alternative.  Com.  v. 
RoydhOTise,    238   Pa.    234,   82   A   74. 

22.  Rof!sing  V.  Bode  State  Bank, 
181    Iowa  1013,   165   NW   254. 

23.  Synnott  v.  CJumberland  Bldg. 
Loan,  etc.,  Assoc.,  117  Fed.  879.  54 
CCA  5.'>3;  Rosslng  v.  Bode  State 
Bank,    181    To-wa    1018,    165    NW    254. 

24.  Synnott  v.  Cumberland  Bldg. 
Loan  Asi^oc..  117  Fed.  379,  54  CCA 
553. 

as.  Synnott  v.  Cumberland  B'dT. 
Loan  Assoc,  117  Fed.  379,  64  CCA 
553;  Thames  v.  Central  City  Ins.  Co., 
49   Ala.    577. 

as.  Thames  v.  Central  City  Ins. 
Co^49  Ala.  677. 

87.  Woodruff  v.  Dubuque,  etc..  R. 
Co.,  30  Fed.  91;  Luthy  v.  Ream.  !>70 
ni.  107,  110  NE  273,  AnnCasl917B 
368;  Schmidt  v.  Mitchell.  101  Kv. 
570,  41  SW  929.  19  KvL  763.  72  Am 
SR  427;  Krelssl  v.  Distilling  Co.  of 
America,  61  N.  J.  Eq.  5.  47  A  471. 
Compare  Brown  v.  Paclfle  Mall  SS. 
Co..  4  P.  Cas.  No.  2,025,  S  Blatchf. 
525  fholrtlne  that  In  the  absence  of 
statute  forbidding  It.  an  Irrevocable 
proxy  reserving  certain  privileges  to_ 
the  owner  of  the  stock  In  regard  to' 
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voked,  even  thoagh  given  ~f or  a  valnable  considera- 
tion,- where  it  is  about  to  be  used  for  a  fraudulent 
purpose.*'  Where  expressly  forbidden  by  statute, 
an  irrevocable  proxy,  although  coupled  with  an  in- 
terest, is  of  course  void.**  Such  a  statute  extends 
to  transfers  which  are  designed  to  confer  upon  the 
transferee  the  p>ower  to  vote  with  respect  to  hia 
shares  for  a  certain  period,  although  in  point  of  form 
their  transfer  is  absolute  on  the  face;"*  and  any 
other  stockholder  may  attack  the  right  of  the  trans- 
feree to  vote  in  respect  of  the  shares.*^  The  sale  by 
a  stockholder  of  his  shares  in  a  corporation  will  ipso 
facto  revoke  any  proxies  made  or  given  to  vote  in 
respect  of  such  shares."'  And  a  proxy  is  revoked 
where  the  party  giving  it  attends  the  election  in 
person,*"  or  gives  a  subsequent  proxy."* 

[}  1414]  (9)  OompeUing  Execution  of  Frolcy. 
To  pledgor.  Equity  will,  in  a  proper  case,  compel  a 
pledgee  of  stock  to  give  the  pledgor  a  proxy,*"  as 
where  the  legal  title,  and  with  it  the  right  to  vote,  is 
in  the  pledgor,  and  the  shares  stand  on  the  books  in 
the  name  of  the  pledgee.*'  And  even  in  cases  where 
the  legal  title  to  the  stock  is  in  the  pledgee,  the  court 
may  compel  the  pledgee  to  give  a  proxy  to  the 
pledgor  if  he  is  under  obligations  to  do  so."*  How- 
ever, the  pledgor  may  disentitle  himself  to  such  re- 
lief by  long-continued  acquiescence  or  laches.*" 

To  mortgagor.  A  mortgagor  of  stock  is,  until 
foreclosure  and  sale,  entitled  to  vote  as  a  stockhold- 
er, and  accordingly  a  decree  has  been  passed  requir- 
ing the  mortgagee  to  give  to  the  mortgagor  a  power 
of  attorney  to  vote  in  respect  of  the  stock  until  the 
foreclosure  of  the  mortgage.*' 

To  receiver.  Where  a  receiver  has  been  appointed 
on  a  creditor's  bill,  and  the  property  includes  cor- 
porate stock,  the  court  may  order  the  judgment 
debtor  to  execute  a  proxy  to  the  receiver  so  as  to 
enable  him  to  vote  at  a  stockholders'  meeting.*** 

To  testamentary  cotrustee.  Where  trustees  of 
stock  for  certain  life  beneficiaries  were,  by  the  will 
creating  the  trust,  directed  to  give  one  of  their  num- 
ber a  proxy  to  vote  the  stock,  upon  their  refusal 
to  do  so  they  were  required  by  the  court  to  exe- 
cute the  proxy.*^ 

[$  1415]  (10)  Determination  of  Validity.  Ex- 
cept where  they  have  been  clothed  with  the  power 
to.  do  so  by  statute  or  by  a  valid  by-law,  the  inspec- 


tors of  elections  have  no  power  to  try  and  deter- 
mine the  genuineness  of  the  proxies  offered  by  the 
members  present ;  but  if  a  proxy  is  apparently  the 
act  of  a  stockholder,  and  regular  on  its  face,  they 
must  admit  the  holder  of  it  to  the  right  to  vote  in 
respect  of  it.**  They  cannot  reject  a  written  proxy, 
regular  in  form,  because  the  date  is  omitted  in  the 
power  of  attorney,  which  fact  excites  their  sus- 
picion** or  on  the  ground  that  the  proxy  is  not 
acknowledged  or  proved  by  a  subscribing  witness.** 
And  it  has  been  held  that  the  act  of  inspectors  in 
rejecting  proxies  because  the  holders  refused  to 
make  oath  to  causes  of  challenge  and  to  submit  to 
' '  a  sort  of  inquisitorial  examination  at  variance  with 
the  fundamental  principles  of  our  civil  and  political 
institutions,  at  the  pleasure  of  the  inspectors,"  in 
pursuance  of  an  unauthorized  by-law,  is  unauthor- 
ized and  void.**  Where  different  proxies  have  been 
given  and  it  cannot  be  determined  from  the  proxies 
themselves  or  from  the  testimony  of  persons  prosent 
which  has  been  revoked,  the  vote  on  particular  stock 
should  be  rejected.** 

[i  1416]  (11)  Sestraining  Proxy  from  Votiag. 
It  is  a  sufficient  ground  to  enjoin  a  proxy  from 
voting  that  the  stockholder  who  granted  the  proxy 
would  also  have  been  enjoined  from  voting.*'  And 
an  injunction  will  lie  to  restrain  voting  by  a  proxy, 
in  fraud  and  in  violation  of  the  charter  of  the  cor- 
poration.** Where  grounds  for  an  injunction  exist, 
the  injunction  may  be  extended  to  prohibit  defend- 
ants from  voting  as  proxies  for  stockholders  who 
ara  not  parties  and  have  not  themselves  been  en- 
joined  from  voting.**  While  as  a  general  rule  the 
motives  or  grounds  under  which  a  stockholder  sees 
fit  to  exercise  his  right  of  voting  cannot  be  made 
a  subject  of  judicial  inqniry,*"  yet  where  a  proxy 
has  been  granted,  irrevocable  for  five  years,  to  vote 
at  all  stockholders'  meetings  upon  the  shares  of 
certain  members,  in  consideration  of  an  agreement 
to  continue  one  of  them  as  manager  at  a  salary, 
those  who  have  given  the  proxy  will  be  entitled  to  re- 
lief by  injunction  Eigainst  voting  in  respect  of  it, 
notwithstanding  their  position  in  pari  delicto.*^  On 
the  other  hand,  it  has  been  held  that  whero  the 
majority  owners  agree  to  issue  irrevocable  proxies 
to  two  persons  who  should  vote  the  stock  as  shonld 
seem  to  them  for  the  best  interests  of   the  ma- 


the  manner  of  dealliiK  In  It,  and 
wlthdrawlngr  from  the  ownership,  )s 
not  contrary  to  public  policy  or 
otherwise    open    to    objection). 

Where  a   stockholder  has   given   a 

groxy  to  vote  his  stock,  other  atock- 
olders  may  rely  upon  him  to  re- 
tain the  power  to  exercise  and  ex- 
press hl»  own  Judsroent  by  revoking 
the  grant  and  resuming  his  right  to 
do  so.  Krelssl  v.  Distilling  Co.  of 
America,  supra. 

[a]  Vtokt  gtvmi  by  on*  of  ■«▼«•! 
•anonton. — The  provision  in  a  proxy 

flven  by  one  of  several  executors 
hat  It  shall  remain  in  force  until 
revoked  by  him  in  a  certain  way  does 
not  prevent  Its  revocation  by  a  co- 
executor.  Schmidt  V,  Mitchell,  101 
Ky.  BTO.  41  SW  929,  19  Kyli  763. 
72  AmSR  427.       ^,      ^        ..     „     ,       . 

as.  Heed  V.  Newburgh  Bank,  9 
Paige  (N.  T.)  337.         ^     ,    _ 

ae.  Matter  of  New  York  Oermlclde 
Co..  66  Hun  606,  20  NTS  495.  ^  ^  . 

[a]  Proxy  Irrevocable  for  stated 
li«rlod<^A  proxy  irrevocable  for  ten 
vears  Is  not  within  the  provision  of 
this  statute  that  every  proxy  shall  be 
revocable  at  the  pleasure  of  the  per- 
son executing  it.  Such  a  proxy  is 
not  revocable  at  the  pleasure  of  the 
ether  Joint  owner.  Hey  v.  Dolphin,  92 
Hun  280,  36  NTS  627. 


30.  Matter  of  aien  Salt  Co.,  17  App. 
Dlv.  234,  45  NTS  B68  [aff  163  N.  T. 
688  mem,  48  NE  1104  mem]. 

31.  Matter  of  Olen  Salt  Co.,  17  App. 
Dlv.  284,  46  NTS  568  [aft  168  N.  f. 
688  mem,  48  NE!  1104  mem].' 

32.  Ryan  v.  Seaboard,  etc.,  R.  Co., 
89  Fe^.  307.  i 

33.  Bache  v.  Central  Leather  Co., 
78  N.  J.  Eo.  484,  8l  A  671;  In  re 
Sohwarti,  (N.  J.)  72  A  70. 

34.  Pope  V.  Whltrldee,  110  Md.  468. 
73  A  281;  Bache  v.  Central  Leather 
Co..  78  N.  J.  Eq.  484,  81  A  671. 

35.  Vowell  v.  Thompson,  28  F.  Cas. 
No.  17,023,  3  Cranch  C.  C.  428;  In  re 
Arpua  Printing  Co.,  1  N.  D.  434.  48 
NW  347,  26  AmSR  639,  12  LRA  781; 
Pennsylvania  R.  Co.  v.  Pennsylvania 
Ins.  Co.,  205  Pa.  219.  54  A  783;  Hop- 
pin  v.  Buftum,  9  R.  I.  518,  11  AmR  291. 

36.  Vowell  v.  Thompson.  28  F.  Cas. 
No.  17,023,  3  Cranch  C.  C,  428. 

37.  Canadian  Imp.  Co.  v.  Lea,  74 
N.  J.  Eq.  234,  69  A  455;, In  re  Argus 
Prlntlnp  Co..  1  N.  D.  424,  48  NW  847, 
26  AmSR  839,  12  LRA  781. 

38.  Hoppln  V.  Buffum,  9  R.  I.  618, 
11  AmR  291,  (holding  that,  after  long- 
continued  acquiescence  In  the  control 
of  the  stock  by  the  pledgee,  who  was 
the  record  owner,  and  failure  to  in- 
form   the    corporation    that    he,    the 


pledgor,  was  the  owner  until  a  con- 
tested election  occurred,  and  even 
then  not  until  the  votes  were  being 
counted  or  had  been  counted,  it  was 
too  late  to  ask  equitable  interference 
with  the  result  of  the  election  as  de- 
clared). 

39.  Vowell  v.  Thompson.  28  F.  Caa. 
No.  17,023,  3  Cranch  C.  C.  428. 

40.  Atkinson  v.  Poster.  27  III.  A.  6t 
[aff  134  111.  472,  25  NB  528]. 

41.  Lafferty's  Est,  154  Pa.  430,  2( 
A  388. 

43.  Matter  of  Cecil,  36  HowPr 
(N.  T.)  477. 

43.  In  re  St.  Lawrence  Steamboat 
Co.,  44  N.  J.  L.  629. 

44.  Matter  of  Cecil,  3<  HowPr 
(N.  T.)  477. 

45.  Peo.  V.  Kip,  4  Cow.  iV.  T.)  383 
note. 

46.  Pope  V.  Whltrldge,  110  Md. 
468,  73  A  281. 

47.  Clarke  v.  Georgia  Cent  R.,  etc, 
Co.,  60  Fed.  338,  15  LRA.  683. 

48.  Webb  v.  Rldgely,  38  Md.  3E4; 
Campbell  v.  Poultney,  6  Gill  &  J. 
(Md.)  94,  26  AmD  559. 

49.  Brown  v.  Pacific  Mall  SS.  Co., 
4  F.  Cas.  No.  2,026,  5  Blatcbf.  626. 

60.  See  supra  i  1384.  _ 

61.  Cone  v.  Russell,  48  N.  J.  Eq. 
208,  21  A  847. 


For  latsc  c»sas,dav*lopmaiits  and  olwDf  as  In  the  law  see  cbmulatlve  Annotations,  same  title,  page  and  note  number. 
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jority  stoek,  and  thitt  in  the  event  of  their  disagree- 
ment a  third  person  shoold  be  selected  who  should 
determine  the  question,  an  injunction  will  not  id- 
sue  to  restrain  one  of  the  owners  of  the  stock  cov- 
ered by  the  agreement  from  voting  his  stock  on  a 
disagreement  of  the  two  holders  of  the  proxies  and 
their  failure  to  appoint  an  arbitrator j*^^  and  a  court 
will  not  enjoin  voting  a  proxy  where  it  will  not  af- 
fect the  result,  even  though  the  casting  of  such 
votes,  for  any  reason,  is  illegaL'*^  And  where  the 
corporate  officers  obtained  from  stockholders  de- 
posits of  stock,  together  with  proxies  authorizing 
them,  among  other  things,  to  sell  the  corporate 
property  and  to  vote  such  stock  at  a  stockholders' 
meeting,  a  single  stockholder  may  not  restrain  the 
voting  on  the  stock  of  others  so  deposited  upon  the 
theory  that  such  transaction  created  a  trust  for 
the  corporation,  in  the  absence  of  a  showing  that 
what  was  done  in  this  behalf  was  done  with  cor- 
porate funds  for  the  corporation.''* 

Stockholders'  meeting  in  another  state.  A  federal 
court  sitting  in  one. state  will  not  restrain  by  in- 
junction the  voting  by  proxy  at  a  stockholders'  meet- 
ing to  be  held  in  another  state,  on  the  ground  that 
such  manner  of  voting  was  legal  only  when  ex- 
pressly authorized  by  statute,  and  that  there  was 
no  such  statute  in  the  latter  state.^° 

[(  1417]  d.  Agreement  As  to  'Voting  of  Stock 
—(1)  In  General.  The  right  of  the  holder  of  the 
legal  title  of  corporate  shares  to  vote  in  respect  of 
them  at  corporate  elections  may  be  restrained  by 
agreements  which  he  may  make  with  third  parties." 
Thus  he  may  make  an  agreement  of  present  sale, 
under  which  his  shares  are  delivered  to  the  third 
person,  to  be  held  in  escrow, .  with  the  contingent 
right  to  resume  the  title  on  the  failure  of  the  pur- 
chaser to  comply  with  the  terms  of  the  sale,  and 
with  the  express  stipulation  that  the  right  to  vote 


shall  be  in  the  murchaser  in  the  interim,  so  as  to 
disable  himself  from  voting  until  that  time.*^  And 
a  contract,  by  which  a  stockholder  agrees  with  a 
bondholder  not  to  vote  for  one  specific  measure  by 
which  the  bondholder's  security  will  be  affected,  is 
not  iU^al.'*  So  it  has  been  held  that  an  agreement 
between  two  subscribers  to  a  charity  to  oombine 
their  votes  in  favor  of  two  objects  of  charity,  one 
of  such  objects  to  be  designated  by  one  of  the  par- 
ties and  the  other  object  to  be  designated  by  the 
other  party  is  valid.'*  On  the  other  hand,  an  agree- 
ment among  stockholders  not  to  give  proxiesj^"  or  a 
provision  that  a  purchaser  of  a  certificate  of  stock 
who  sold  in  violation  of  the  agreement,  should  be 
entitled  to  the  dividends  but  should  receive  no  right 
to  vote,  is  invalid."^  A  stipulation  that,  although 
the  signers  of  the  agreement  may  sell  their  shares, 
yet  they  catmot  seU  the  right  to  vote  in  respect  of 
them,  but  that  the  transferee  will  only  retain  the 
transferor's  right,  namely,  the'jight  to  own,  but  not 
the  right  to  vote,  is  in  restraint  of  the  alienation 
of  property,  and  is  void  under  the  principles  of  the 
common  law."'  Obviously  such  contracts  eannot  be 
sustained,  where  the  tendency  is  to  induce  stoiik- 
holders  to  act  in  a  way  detrimental  to  the  interest 
of  the  corporation  and  the  entire  body  of  stoo)i:> 
holders."* 

[f  1418]  (2)  Combinations  to  Control  Man- 
agement of  Business."*  While  there  is  some  author- 
ity apparently  opposed  to  this  view,**  the  weight 
of  authority  holds  that  stockholders  may  combina 
for  the  purpose  of  controlling  the  management  and 
business  of  a  corporation,  and  agree  in  pursuance 
thereof  that  they  will  vote  their  stock  as  a  unit 
according  as  a  majority  of  them  may  determine, 
provided  no  fraud  is  committed  or  undue  advantage 
taken  of  stockholders  who  are  not  members  of  the 
combination."*    It  can  make  no  difference  if  sev' 


sa.  Snlllvan  ▼.  Parkes,  69  App.  Dlv. 
221,  228,  74  NTS  787  (where  it  was 
said:  "In  the  aereement  executed  by 
the  parties  tl)ere  Is  not  one  word  that 
would  suggest  any  covenant  or  obli- 
Kii,Uon  on  the  part  of  the  defendant 
to  resign  his  right  to  vote  upon'  his 
stock  In  case  the  parties  to  this  ac- 
tion could  not  agree  as  to  how  the 
stock  should  be  voted,  cr  that  he 
would  not  exercise  his  legal  right  of 
voting  upon  the  stock,  unless  It  can 
be  Inferred  from  the  agreement  to 
give  an  Irrevocable  proxy  to  vote"). 

S3.  Bache  v.  Central  Leather  Co., 
78  N.  J.  Eq.  484,  81  A  S71. 

B4.  WoodrutC  v.  Dubuque,  etc,  R. 
Co.   80  Fed.  $1. 

U.  Woodruff  V.  Dubuque,  etc..  R. 
Co.,  30  Fed.  91  (holding  that  It  would 
be  presumed  that  the  officers  would 
proceed  according  to  law,  and  that 
even  If  they  did  not  complainant 
would  still  have  an  adequate  remedy). 

Be.  Com.  V.  Patterson,  1S8  Pa.  476, 
27  A  999 

S7.  Com.  V.  Patterson,  158  Pa.  476. 
27  A  999;  Oreenwell  v.  Porter,  [1902] 
t  Ch.  680. 

68.  Continental  Securities  Co.  v. 
Kew  Tork  Cent.,  etc.,  R.  Co.,  217  N. 
Y.  119,  111  NS  484  [aff  168  App.  Dlv. 
846,  163  NTS  8791. 

6».  Bolton  V.  Madden,  L.  R.  9  Q. 
B.  55. 

00.  Fisher  v.  Bush,  35  Hun  <N.  T.) 
•41.  ' 

[a)  Th»  rsaaoa  la  that  the  agree- 
ment "is  well  calculated  to  concen- 
trate in  the  hands  of  a  few  share- 
holders the  power  of  selecting  the 
■xecutlve  and  managing  officers  of 
the  corporation,  and  deprives  the 
owner  of  shares  of  one  of  the  attri- 
butes of  ownership,  that  is,  of  se- 
lecting agents  and  attorney^  to  coun- 
■el  and  aid  him  in  the  prudent  and 
Intelligent  management  of  his  prop- 
erty." Fisher  v.  Bush,  35  Hun  (N. 
r.)  641,  644. 


Moses  V.  Scott,  84  Ala.  608.  4  S 


'   6X.    Harper  v.  Raymond,  20  N.  T. 
Super.  29,  7  AbbPr  142, 

742.' 

03.  JUegaUty  of  raoh  eontnMts 
see  Contracts  {349. 

64.  Afrsemsnta  aa  to  suutMremeat 
of  corporate  aSalra  gtmunMr  see 
supra  ri296. 

Voting  tmats  see  infra  {{  1420-1433. 

SB.  Brldgers  v.  Staton,  160  N.  C. 
216,  63  SE  892  (holding  that  a  pool- 
leg  agreement,  between  owners  of  a 
majority  of  the  stock,  to  last  for  ten 
years,  the  directors  elected  to  be  di- 
vides between  the  members  of  the 
pool.  Is  void). 

80.  U.  S.— Zeigler  v.  Lake  St.  EI. 
Co.,  69  Fed.  176  [aff  76  Fed.  663,  22 
CCA  46BJ. 

Ala. — Beltman  v.  Steiner,  98  Ala. 
241,  13  S  87;  Moses' v.  Scott,  84  Ala. 
608,  4  S  742. 

Cal..^— Smith  v.  San  Francisco,  etc., 
R.  Co.,  115  Cal.  684,  47  P  682,  66  AmSR 
119,  85  LRA  309. 

Ida.— Weber  v.  Delia  MlB.  Co.,  14 
Ida.  404,  94  P  441. 

111. — Thompson  v.  J.  D.  Thompson 
Carnation  Co.,  279  111.  54,  116  NB  648, 
AnnCasl917B  591;  Venner  v.  Chicago 
City  R.  Co.,  268  111.  623,  101  NB  949; 
Kantsler  v.  Benslnger,  214  III.  589,  73 
NB  874;  Faulds  v.  Tates,  57  111.  416, 
11  AmR  24. 

La. — Dreifus  v.  Colonial  Bank,  etc, 
Co.,  123  La.  61,  48  S  649. 

Mass^ — Brlghtman  v.  Bates,  176 
Mass.  105,  56  -NB  809. 

N.  H. — Bowditch  V.  Jackson  CJo., 
76  N.  H.  361,  82  A  1014,  LRA1917A 
1174,  AnnCasl913A  366.  But  see  Har- 
ris v.  Scott,  67  N.  H.  437,  82  A  770 
(holding  that  a  contract,  between 
stockholders  of  a  corporation  and  the 
majority  of  the  stock;  to  vote  the 
stock  In  the  same  way  and  control  the 
affairs  of  the  corporation  according 
to  a  speclfled  plan  for  a.  term  of  years 
is  unlawful). 


N.  J. — ^Krelssl  v.  American  Distilling 
Co.,  61  N.  J.  Bq.  6,  47  A  471. 

N.  T. — Manson  v.  Curtis,  223  N.  T. 
313,  119  NB  669,  661,  AnnCasl918B 
247;  Hey  v.  Dolphin,  92  Hun  230,  36 
NTS  627. 

Pa. — Rlgg  V.  Reading,  etc.,  R.  Co., 
191  Pa.  298,  43  A  212;  Hartley  v. 
Welsh,  8  Pa.  Dlst.  646,  23  Pa.  Co.  78. 

Wash. — Windsor  v.  Ommonwealth 
Coal  X:o.,  63  Wash.,  62,  114  P  908,  83 
LRANS  63. 

"An  ordinary  agreement,  among  a 
minority  in  number,  but  a  majority 
in  shares,  for  the  purpose  of  obtain- 
ing control  of  the  corporation  by  the 
election  of  particular  persons  as  di- 
rectors is  not  Illegal.  Shareholders 
have  the  right  to  combine  their  in- 
terests and  voting  powers  to  secure 
such  control  of  the  corporation  and 
the  adoption  of  and  adhesion  by  ft 
to  a  speclflc  policy  and  course  of 
business.  Agreements  upon  a  suffi- 
cient consideration  between  them,  of 
such  intendment  and  effect,  are  valid 
and  binding.  If  they  do  not  contra- 
vene any  express  charter  or  statu- 
tory provision  or  contemplate  any 
fraud,  oppression,  or  wrong  against 
other  stockholders  or  other  illegal 
object."     Mason  v.  Curtis,   supra. 

[a]  Bassona  for  mla.— (1)  "  It  la 
as  legitimate  for  a  majority  o£ 
stockholders  to  combine  as  for  other 
people '  and  .  .  .  the  combination  is 
unlawful  only  if  'the  gain  was  to  "ba 
at  the  expense  of  the  corporation, 
or  in  some  way  was  to  work  a  wrong 
to  the  other  stockholders.' "  Bow- 
ditch  V.  Jackson  Co.,  76  N.  H.  861, 
359,  82  A  1014,  LRA1917A  1174,  Ann 
Casl913A  868.  (2)  "Persons  owning 
stock  have  the  unqualified  right  to 
combine  their  interests  to  secure  tho 
management  of  the  coriraratton  whea 
such  management  is  fair  to  all  stock- 
holders alike."  Wlnsor  v.  Common- 
wealth Coal  Co.,  63  Wash.  62.  78,  114 
P    908,     38     LRAK3    68.       (8)     'fho 
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eral  stoekholden  nniformly  vote  together,  or  so  vote 
in  obedience  to  a  prior  agreement  that  they  will  do 
80."  The  vote  ■when  cast  is  but  the  expressed  wish 
of  the  stockholder,  or,  at  least,  must  be  so  regarded, 
and  no  other  stockholder  can  be  supposed  to  be  in- 
jured thereby.'*  To  hold  otherwise  would  greatly 
abridge  the  voter's  right  to  cast  his  ballot  as  he 
pleases.*'  The  fact  that  they  expect  gain  and 
advantage  to  accrue  to  them  does  not  make  the  com- 
bination unlawful.'"  That  expectation  and  intent 
would  have  that  effect  only  if  the  gain  was  to  be 
at  the  expense  of  the  corporation,  or  in  some  way 
was  intended  to  work  a  wrong  on  the  other  stock- 


stockholders  can  control  the  afiCalrs 
of  a  corporation  only  through  the 
election  of  directors,  and  at  every 
such  election  there  Is  necessarily  a 
combination  of  shares  upon  the  per- 
sons elected.  Such  combination  may 
be  made  at  the  time  of  the  meeting, 
but  there  Is  no  reason  why  stockhold- 
era  may  not  agree  belopehand  to 
vote  for  certain  persons  as  direc- 
tors, and  often  they  must  do  so  In 
order  to  elect  the  persons  desired. 
There  Is  nothing  In  the  law  to  pre- 
vent the  owners  of  a  majority  of  the 
stock  from  clvlne  proxies  to  the 
same  person.  Unless  restricted  by 
Its  terms  or  by  some  statutory  pro- 
vision a  proxy  confers  on  the  grantee 
a  discretion,  unlimited  either  In  char- 
acter or  duration,  until  revoked.  A 
majority  of  the  stockholders  may 
therefore,  by  uniting  In  the  same 
proxy,  confer  upon  an  agent  unlim- 
ited discretion  to  vote  their  stock, 
and  there  is  no  policy  of  the  law  to 
prevent  their  transferring  the  stock 
to  a  trustee  with  the  like  unrestrict- 
ed power."  Venner  y.  Chicago  City 
B.  Co^  2S8  111.  623,  540,  101  NB  B49. 
(4)  "Because  the  power  of  the  ma- 
jority may  be  abused.  It  dods  not 
follow  that  It  does  not  exist.  If 
such  a  conclusion  were  to  be  drawn, 
minorities  would  always  rule."  Bow- 
dltcb  V.  Jackson  Co.,  76  N.  H.  til, 
366,  82  A  1014,  IjRA1»17A  1174.  Ann 
CaslOlSA   8<6. 

[b]  AppUoatlOBS  of  rale.— (1)  A 
written  asreement  whereby  the  sub- 
scribers recite  their  desire  to  become 
members  of  a  syndicate  to  the  end 
that  control  of  a  corporation  and 
advantage  to  them  may  be  gained, 
agree  to  take  the  shares  set  against 
their  names  at  a  certain  price  per 
share,  and  further  agree  after  the 
purchase  to  enter  into  a  pooling  con- 
tract whereby  all  the  syndicate  stock 
"shall  be  voted  at  each  annual  meet- 
ing for  a  period  of  not  less  than 
three  years,  for  such  board  of  dlreo 
tors  as  shall  be  named"  by  a  com- 
mittee of  Ave  of  the  subscriber^, 
with  power  to  a  majority  of  them  to 
fill  any  vacancy  in  the  committee.  Is 
lawful.  Brlghtman  v.  Bates,  176 
Mass.  105,  65  NE  809.  (2)  An  agree- 
ment between  divers  stockholders  of 
a ,  corporation,  who  together  own  a 
majority  of  all  the  shares  of  the  cap- 
ital stock  of  said  corporation,  en- 
tered Into  for  the  purpose  of  the 
election  of  directors,  who  would  man- 
age the  affairs  of  the  company  in 
the  interest  of  tHe  stockholders,  and 
thus  Improve  the  value  of  their 
stock.  Is  not  In  conflict  with  the  re- 

Sulreinents  ot  law,  and  in  no  wise 
erogates  from  Its  policy.  There  is 
nothing  in  It  that  tends  to  frustrate 
or  interfere  with  the  legal  right  of 
the  majority  of  stockholders  to  dele- 
f^te  to  directors  of  its  own  choice 
the  management  of  the  affairs  of  the 
company.  Havemeyer  v.  Havemeyer, 
43  R  T.  Super.  606.  (3)  A  con- 
tract by  the  owners  of  more  than 
one  half  the  shares  of  stock  of  a 
corporation  to  elect  the  directors  of 
the  corporation  so  as  to  secure  the 
management  of  Its  property,  to  bal- 
lot among  themselves  for  directors 
and  officers,  if  they  could  not  agree 
to  cast  their  vote  as  a  unit  as  the 
majority  should  decide,  so  as  to  con- 


trol the  election.  Is  not  dishonest, 
violative  of  the  rights  of  others,  or 
In  contravention  of  public  policy. 
Paulds  v.  Yates,  67  111.  416,  11  AmR 
24.  (4)  An  agreement  to  retain  the 
power  of  voting  shares  of  stock  for 
five  years,  so  as  to  keep  the  control 
of  the  corporation  from  passing  to 
other  persons,  made  by  iwrsons  who 
unite  In  purchasing  a  block  of  stock, 
is  not  illegal  as  in  restraint  of  trade; 
nor  can  one  of  the  stockholders  who 
has  united  In  such  an  agreement 
withdraw  from  it  at  his  pleasure,  un- 
til the  lapse  of  the  time  agreed  upon. 
Smith  v.  San  Francisco,  etc..  R.  Co., 
116  Cal.  684,  47  P  682,  66  AmSR 
119.  36  LRA  309. 

Id  Stook  aiTiaasO. — An  issue  of 
common  stock  without  voting  rights 
as  a  stock  dividend  in  distributing 
the  surplus  ot  a  corporation  Is  not 
invalidated  by  reason  of  the  fact  that 
the  purpose  of  the  corporation  was 
to  retain  the  control  in  the  persons 
who  were  then  stockholders.  0«n- 
eral  Inv.  Co.  v.  Bethlehem  Steel 
Corp.,  87  N.  J.  Eq.  284,  100  A  347. 

[d]  Semaad  for  trmlnstlon.! 
An  oral  demand  for  reinvestment  by 
majority  stockholders  who  had  sur- 
rendered their  control  of  the  stock 
to  the  minority  stockholders  to  re- 
habilitate the  company,  reserving  the 
right  to  resume  control,  is  sufficient 
if  it  is  speolflc  enough  to  warn  such 
minority  stockholders  that  they  are 
called  upon  to  perform  their  engage- 
ment under  the  reinvestment  clause. 
Tevls  V.  Ryan,  223  U.  S.  273.  34  SCt 
481,  68  L.  ed.  957  [aff  13  Arls.  120, 
108    P  44,   13    Arls.   282,   114   P   6671. 

67.  Moses  v.  Scott,  84  Ala.  608, 
611.  4  S  742. 

68.  Moses  V.  Scott,  84  Ala.  608, 
611.  4  S  742. 

69.  Moses  V.  Scott,  84  Ala.  608, 
611.    4    S  742. 

70.  Venner  v,  Chicago  City  R.  Co., 
268  111.  623,  101  NE  949;  Brlghtman 
V.   Bates,  176  Mass.   106,   65   NB  809. 

71.  Brlghtman  v.  Bates,  176  Mass. 
106,  65  N£  809. 

72.  Kreissl  v.  America  Blstllling 
Co.,  61  N.  J.  Eq.  B,  47  A  471.  See 
generally  Contracts  9  349. 

73.  XT.  S. — Woodruff  v.  Dubuque, 
etc.,   R.   Co.,  SO   Fed.   91. 

Conn.  —  Shepaug  Voting  Trust 
Cases,   60   Conn.   653,  24  A   32.. 

in.— LiUthy  V.  Ream,  270  111.  170, 
110    NB   373,  AnnCaslSlTB    368. 

N.  J. — Thomas  Maddock  Sons'  Co. 
V.  Blardot,  81  N.  J.  Eq.  233,  87  A 
66;  Bache  v.  Central  Leather  Co.,  78 
N.  J.  Eq.  484,  81  A  671;  Robotham  v. 
America  Prudential  Ins.  Co.,  64  N.  J. 
Eq.  673,  63  A  842;  Kreissl  v.  Distil- 
ling Co.  of  America,  61  N.  J.  Bq.  6, 
47  A  471;  Clowes  v.  Miller,  60  N.  J. 
Eq.  179,  186,  47  A  345;  White  V. 
Thomas  Inflatable  Tire  Co.,  62  N.  J. 
Eq.   178,  28  A  75. 

N.  C. — Harvey  v.  Linville  Impr.  Co., 
118  N'.  C.  693,  24  SB  489,  64  AmSR  749, 
32  L.RA  266. 

Oh. — Griffith  V.  Jewett,  9  Oh.  Dec. 
fReprlnt)  627,  15  ClncLBul  419. 

"It  is  the  policy  of  our  law  that  an 
untrammeled  power  to  vote  shall  be 
Incident  to  the  ownership  of  the 
stock,  and  a  contract  by  which  the 
real  owner's  power  is  hampered  by  a 


holders.'^  On  the  other  hand,  if  the  parties  to  the 
agreement  reserve  to  themselves  any  benefit  to  be 
derived  from  the  plan  to  the  exclusion  of  other  stock- 
holders not  in  the  combination,  the  agreement  is 
contrary  to  the  duty  owed  to  i;he  other  stockholders 
and  contrary  to  publie  policy.'* 

[}  1419]  (3)  Separation  of  Sight  to  Vote  from 
Beneficial  Interest.  In  a  number  of  decisions  it  is 
either  held  or  said  that  there  can  be  no  separation 
of  the  voting  power  of  shares  from  their  beneficial 
ownership.'^  According  to  these  decisions  the  power 
to  vote  is  inherently  attached  to,  and  inseparable 
from,  the  real  ownership  of  each  share,  and  can  only 

Jirovislon  therein  that  he  shall  vote 
nst  as  somebody  else  dictates,  is  ob- 
jectionable. I  think  it  against  the 
policy  of  our  law  for  a  stockholder  to 
contract  that  his  stock  shall  be  voted 
just  as  some  one  who  has  no  bene- 
ilcial  interest  "or  title  in  or  to  the 
stock  directs;  saving  to  himself  sim- 
ply the  title,  the  right  to  dividends, 
and  perhaps  the  right  to  cast  the  vote 
directed,  willing  or  unwilling,  wheth- 
er It  be  for  his  Interest,  for  the  inter- 
est of  other  stockholders,  or  for  the 
interest  of  the  corporation,  or  other- 
wise. This  I  conceive  to  .be  against 
the  policy  of  the  taw,  whether  tha 
power  80  to  vote  be  for  five  years  or 
for  all  time.  It  is  the  policy  of  our 
law  that  ownership  of  stock  shall 
control  the  property  and  the  manage- 
ment of  the  corporation,  and  thin  can- 
not be  accomplished,  and  this  good 
policy  is  defeated,  if  stockholders  are 
permitted  to  surrender  all  their  dis- 
cretion and  will,  in  the  important 
matter  ot  voting,  and  suffer  them- 
selves to  be  mere  passive  instrument^ 
In  the  hands  of  some  agent  who  has 
no  Interest  In  the  stock,  equitable  or 
legal,  and  no  Interest  in  the  general 
prosperity  ot  the  corporation.  And 
this  is  not  entirely  for  the  protection 
of  the  stockholder  himself,  but  to 
compel  a  compliance  with  the  duty 
which  each  stockholder  owes  his  fel- 
low-stockholder, to  so  use  such  power 
and  means  as  the  law  and  his  owner- 


ship of  stook  give  him,  that  the  gen- 
eral Intel  est  of  stockholders  shafl  be 
protected,  and  the  general  weltare 
of  the  corporation  sust^ned,  and  its 
I'usiness  conducted  by  its  agents, 
managers  and  officers,  so  far  as  may 
be,  upon  prudent  and  honest  business 
principles,  and  with  just  as  little 
temptation  to  and  opportunity  for 
fraud,  and  the  seeking  of  individual 
gains  at  the  sacrifice  of  the  general 
welfare,  as  Is  possible.  This  I  take  it 
is  the  duty  that  one  stockholder  in  a 
corporation  owes  to  his  fellow-stock- 
holders; tuid  he  cannot  be  allowed  to 
disburden  himself  of  it  in  this  way. 
He  may  shirk  it  perhaps  by  refusing 
to  attend  stockholders  meetings,  or 
by  declining  to  vote  when  called  upon, 
but  the  law  will  not  allow  him  to 
atrip  himself  of  the  power  to  perform 
his  duty.  To  this  extent,  at  least,  a 
stockholder  stands  In  a  fiduciary  rela- 
tion to  his  fellow-stockholders.''  She- 
paug Voting  Trust  Cases,  60  Conn. 
653,  579,  24  A  32. 

"It  is  against  the  settled  rules  gov- 
erning the  control  of  corporations 
that  an  irrevocable  power  of  voting  or 
directing  the  votes  on  stock  should  be 
vested  In  a  person  who  is  neither  in- 
terested in  the  stock  nor  a  represen- 
tative of  persons  interested."  Clowes 
v.  Miller,  60  N.  J.  Eq.  179,  186,  47  A 
346. 

"An  irrevocable  assigrnment  of  the 
voting  power,  or,  what  amounts  to  the 
same  thinpr,  an  act  that  irrevocably 
delegates  the  voting  power  to  one  who 
has  no  Interest  in  the  stock,  upon 
trust  that  he  will  vote  accordmg  to 
his  own  judgment,  discretion  and  will, 
is  an  attempt  to  constitute  a  substi- 
tute voter  who  is  not  actuated  by  any 
Interest  in  the  welfare  of  the  com- 
pany." Warran  v,  Plm.  66  N.  J.  Bq 
353,  379,  69  A  773  [mod  66  N.  J.  Eq.  tit 
5^  A  66]   (per  Pitney,  J.). 


For  later  cas«s,d«v*lopmeata  and  oliangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  delegated  by  proxy  •with  power  of  revocation.'''* 
However,  there  is  authority  to  the  effect  that  an 
agreement  separating  the  voting  ptower  of  shares 
from  their  beneficial  ownership  is  not  necessarily 
invalid,"  although  in  order  to  justify  a  separation 
of  the  voting  power  from  the  beneficial  interest 
"there  must  be  a  property  interest  to  eonserve,  some 
definite  policy  in  the  interest  of  the  corporation  to 
be  carried  out,  some  beneficial  interest  of  the  stock- 
holders to  be  served  or  some  purpose  not  unlawful 
of  an  advantageous  character  to  the  stockholders  to 
be  effectuated."^*  ' 

Voting  tnuts.  Most  of  the  decisions  cited  in  this 
section  relate  to  voting  trusts,  and  will  be  consid- 
ered in  detail  in  sections  devoted  to  a  consideration 
01  thfit  subiGct  ^^ 

[$  1420]  e.  Voting  Tmsts— (1)  Definition.  A 
voting  trust  agreement  is  an  agreement  which  cumu- 
lates in  the  hands  of  a  person  or  persons  the  shares 
of  several  owners  of  stock  in  trust  for  the  purpose 
of  voting  them  in  order  to  control  the  corporate  busi- 
ness and  affairs.^^  It  is  to  be  disting^shed  from  a 
proxy  or  reciprocal  proxies  in  that  it  does  not  make 
either  party  the  agent  of  the  other.^' 

[i  1421}  (2)  Validity— (a)  InOeneraL  It  is 
very  g^eneraUy  held  or  said  that  voting  trusts  are 
not  per  se  unlawful;""  and  one  of  the  most  familiar 
illustrations  of  a  voting  trust  which  may  be  lawful 
is  where  the  object  is  to  carry  out  a  particular 
policy,  with  a  view  to  promote  the  best  interests  of 


74.  Luthy  V.  Ream,  270  111.  170, 181, 
110  NE  873,  AnnCasl917B  368;  Har- 
vey V.  Iilnvllle  Impr.  Co.,  118  N.  C. 
698,  C»8,  24  SB  489,  64  AmSR  74S,  32 
1.RA  266. 

"Each  stockholder  has  the  rieht  to 
demand  that  every  other  stockholder, 
If  he  desires  to  do  so,  shall  have  the 
right  to  exercise  at  each  annual  meet- 
ing his  own  judgment  as  to  the  best 
Interest  of  all  the  stockholders,  un- 
trammeled  by  dictation  and  unfet- 
tered by  the  obligation  of  any  con- 
tract."    Luthy  v.  Ream,  supra. 

"Eajch  stockholder,  whether  by  him- 
self or  by  proxy,  must  be  free  to  cast 
his  vote  for  what  he  deems  for  the 
best  interest  of  the  corporation,  the 
other  stockholders  being  entitled  to 
the  benefit  of  such  free  exercise  of 
his  judgment  by  each;  and  hence  any 
comDinatlon  or  device  by  which  any 
number  of  stockholders  shall  combine 
to  place  the  voting  of  their  shares  In 
the  Irrevocable  power  of  another  Is 
held  contrary  to  public  policy."  Har- 
vey V.  Iilnvllle  Impr.  Co.,  supra. 

76.  Smith  V.  San  Francisco,  etc.. 
B.  Co.,  115  Cal.  684,  47  P  582,  56  AmSR 
119,  36  LiRA  309;  Brlchtman  v.  Bates, 
176  Mass.  105,  5S  NG  809;  Boyer  v. 
Nesbitt,  227  Pa.  398,  76  A  103.  136 
AmSR  890;  White  v.  Snell,  35  Utah 
434,  100  P  927. 

76.  Boyer  v.  Nesbitt,  227  Pa.  398, 
402,  76  A  108, 136  AmSR  890.  But  see 
Shelmerdine  v.  Welsh,  8  Pa.  Co.  330, 
332,  20  Phlla  199  (where  It  said:  "It 
matters  not  that  the  end  Is  beneficial 
and  the  motive  good,  because  It  is  not 
always  possible  to  ascertain  objects 
and  motives,  and  if  such  a  severance 
■wen  permissible  it  might  be 
abused"). 

77.  See  Infra  {J  1420-1433. 

78.  Manson  v.  Curtis,  223  N.  T.  813, 
119  NB  669,  AnnCasl918K  247. 

[a]  Power  of  sal*  wttb  provision 
*•  to  votings— Where  two  sets  of 
stockholders  transferred  their  share.'] 
to  a  trust  company  to  prevent  a  third 
from  acquiring  control,  under  an 
agreement  that  new  certificates 
should  be  Issued  to  the  trustee,  that 
the  stock  should  be  voted  as  three 
speclfled  stockholders  or  a  malority 
of  them  should  direct,  that  the  divi- 
dends should  be  sent  to  the  owners, 
and  that  the  trustee  should  sell  the 
shares  for  such  price  and  at  such  time 
as  the  stockholders,  or  a  majority  of 


them  might  direct,  provided  that  suffl- 
clent'  shares  were  sold  to  constitute 
a  majority  of  the  outstanding  stock, 
the  agreement  was  held  valid  as  cre- 
ating a  power  of  sale  with  inciden- 
tal provisions  for  voting,  and  not  a 
voting  trust  with  incidental  power  of 
sale.  Hall  v.  Merrill  Trust  Co.,  106 
Ue.  465,  76  A  926,  138  AmSR  366. 

79.  Manson  v.  Curtis,  223  N.  T. 
313,  119  NE  659,  AnnCasl918B  247. 

80i  Ala. — Mobile,  etc.,  R.  Co.  v. 
Nicholas,  98  Ala.  92,  12  S  723;  Moses 
v.  Scott.  84  Ala.  608,  4  S  742. 

Cal. — Smith  v.  San  Francisco,  etc., 
Co.,  IIB  Cal.  684,  47  P  582,  56  AmSR 
119,  86  LRA  309. 

111.— Venner  v.  Chicago  City  R,  Co., 
258  111.  523,  101  NB  949. 

Ky. — Bcker  v.  Kentucky  Refining 
Co.,  144  Ky.  264,  138  SW  264. 

N.  J.— Warren  v.  Pim,  66  N.  J.  Bq. 
36,  56  A  66  [mod  on  other  grounds  66 
N.  J.  Eq.  353,  59  A  773];  Chapman  v. 
Bates,  61  N.  J.  Eq.  668,  47  A  638,  88 
AniSR  459;  Cone  v.  Russell,  48  N.  J. 
Bq.  208,  21  A  847. 

N.  D. — Qage  v.  Fisher,  6  N.  D.  297, 
65  NW  809,  31  LRA  557. 

Vt. — Thompson-Starrett  Co.  v.  B. 
B.  Ellis  Oranlte  Co.,  86  Vt.  282,  287, 
84  A  1017  [clt  Cyc.]. 

Va. — Carnagie  Trust  Co.  ▼.  America 
Security  L.  Ins.  Co.,  Ill  Va.  1,  20,  68 
SB  412,  81  LRANS  1186.  21  AnnCas 
1287. 

Wash. — Clark  v.  Foster,  98  Wash. 
241.  251,  167  P  908,:  Brwln  v.  Philadel- 
phia, etc.,  R.  Co.,  7  RCorpLJ  87. 

"In  considering  the  cases,  however, 
and  the  text-writers  who  have  com- 
mented upon  them,  it  Is  Impossible 
not  to  be  impressed  with  the  change 
of  opinion  which  has  taken  place  with 
respect  to  the  true  nature  of  such  con- 
tracts. In  the  early  stages  of  the  de- 
velopment of  this  Idea  there  was  a 
strong  sentiment  against  them  which 
found  expression  In  the  opinions  of 
Judges  and  in  the  not  always  temper- 
ate language  of  distinguished  com- 
mentators upon  the  law;  but  expe- 
rience has  demonstrated  their  useful- 
ness, and  the  hostility  evinced  to- 
wards them  has  by  degrees  dimin- 
ished." Carnagie  Trust  Co.  v.  Amer- 
ica Security  L>.  Ins.  Co.,  supra. 

"Voting  trust  agreements  are  valid 
and  binding,  if  based  upon  a  sufScIent 
consideration.  If  they  do  not  contra- 
vene public  policy  or  a  positive  pro- 


all  the  stockholders.**  It  is  said  that  the  validity  of 
the  trust  is  to  be  determined  by  the  propriety  and 
justness  of  the  ultimate  purposes  sought  to  be 
accomplished;*'  and  this  statement  is  correct  as  far 
as  it  goes,  but  as  is  subsequently  shown  **  the  char- 
6.eier  of  the  agreement  as  a  means  to  accomplish  the 
end  contemplated  is  of  equal  importance.  Where 
by  express  statute  individual  stockholders  are  per- 
mitted to  act  through  the  medium  of  a  trustee  or  by 
a  proxy  without  any  requirement  that  the  trustee 
or  proxy  shall  have  a  beneficial  interest,  it  would 
seem  that  in  the  absence  of  any  other  expression  of 
the  state  of  its  public  policy,  any  number  of  the 
stockholders  may  join  in  the  selection  of  joint  agents, 
having  the  same  lack  of  beneficial  interest.** 

Ooiuideration.  A  voting  trust  is  upon  a  sufficient 
consideration  where  it  is  voluntarily  created  by  a 
majority  of  the  stockholders  as  a  condition  prece- 
dent to  a  loan  to  the  corporation  to  protect  the 
lenders.*" 

Partial  invalidity.  The  fact  that  some  of  the  pro- 
visions of  a  voting  trust  agreement  are  invalid  does 
not  render  the  whole  agreement  invalid,  if  the 
ill^al  part  is  separable  from  the  rest.** 

Statnte  reaidring  voting  by  stockholdArs.  A  vot- 
ing trust  agreement  does  not  violate  a  statute  which 
provides  for  the  voting  of  stock  by  the .  stock- 
holders."' ,    ' 

[J  1422]  0>)  UnlaTrfnl  Object.  If  the  object 
of  the  voting  trust  is  ^he  accomplishment  of  some 

hibitorr  statute,  and  If  they  do  not 
sound  in  fraud  or  wrong  against  the 
stockholders."    Clark  v.  Foster,  supra. 

81.  Chapman  v.  Bates,  61  N.  J.  Eq. 
668,  47  A  638.  88  AmSR  459;  Cone  v. 
Russell,  48  N.  J.  Bq,  ^08,  21  A  847: 
Boyer  v.  Nesblt,  227  Pa.  398,  76  A  108, 
136  AmSR  890. 

as.  Warren  v.  Pirn,  66  N.  J.  Bq. 
36,  55  A  66  [mod  on  other  grounds 
66  N.  J.  Eq.  353,  59  A  778];  Chap- 
man V.  Bates,  61  N.  J.  Bq.  668,  47  A 
638,   88   AmSR   459;   Cone   v.   Russell/ 


48  N.  J.  Eg.  208,  21  A  847;  Thompson- 
Starrett  C5o.  v.  B.  B.  Ellis  Oranlte 
Co.,  86  Vt.  282,  84  A  1017;  Clark  v. 
Foster,  98  Wash.  241,  167  P  908.  And 
see  supra  note  79. 

83.  See  Infra  9  1423  et  seq. 

84.  Clark  v.  Foster,  98  Wash.  241. 
167   P   908. 

86.  Clark  v.  Foster,  98  Wash,  241, 
167  P  908. 

86.  Venner  v.  Chicago  City  R.  Co., 
268  111.  523,  101  NB  949;  Qrlfflth  v 
Jewett.  9  Oh.  Dec.  (Repriht)  627,  16 
CIncLBul    419. 

[a]  ApplieatloB  of  mle^— In  ap- 
plying this  principle  It  has  been  held 
that  a  clause  in  a  voting  trust  agree- 
ment that  the  agreement  shall  be  ir- 
revocable Is  separable  from  the  re- 
mainder of  the  contract,  which,  if 
otherwise  valid,  may  be  upheld.  Orlf- 
flth  v.  Jewett,  9  Oh.  Dec.  (Reprint) 
627,  16  CincLBuI  419. 

87.  Clark  v.  Foster.  98  Wash.  241, 
167  P  908. 

[a]  Tor  example.!— Agreements  of 
this  character  are  not  rendered  in- 
valid by  statutes .  providing  that  un- 
less It  shall  have  been  otherwise  pro- 
vided in  the  charter  or  certificate  of 
incorporation,  or  in  an  amendment 
or  by-law,  each  person  in  whose  name 
stock  shall  stand,  on  the  books  of  a 
corporation,  shall  be  entitled  to  one 
vote  for  each  share  of  stock  in  his 
name,  and  that  the  right  of  any  per- 
son holding  stodc  in  a  representative 
capacity  to  represent  such  stock  shall 
be  as  provided  by  any  agreement 
made  between  such  person  and  the 
beneficial  owner,  provided  such  agree- 
ment or  copy  thereof  shall  have  oeen 
furnished  to  the  corporation,  and 
that,  as  between  the  pledgor  and 
pledgee  of  capital  stock  pledged  to 
secure  a  specific  loan  with  a  fixed 
period  of  maturity,  the  right  to  vote 
shall  be  determliMd  by-  the  writ- 
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Ttnlawfiil  end,  it  is  void.**  It  has  been  so  held  in 
respect  of  agreements  designed  to  effect  the  prac- 
tical merger  of  two  or  more  corporations  in  defiance 
of  law,**  the  giving -to  one  corporation  of  control 
over  another,*"  the  formation  of  a  monopoly,'*  the 
defeat  of  competition,**  and  the  restraint  of  trade.** 
And  the  agreement  is  likewise  void  where  its  object 
ii>  not  in  the  interests  of  the  corporation  and 
for  the  benefit  of  all  the  stockholders,  but  to  give 
some  unfair  advantage  to  a  party  or  parties  to  the 
agreement.** 

ten  agreement  of  the  pledgor  and 
pledgee,  or,  in  the- absence  of  8uch 
agreement,  the  pledgor  shall  be  held 
to  be  the  owner  and  entitled  to  vote, 
and  that  shares  of  stock  of  a  corpo- 
ration belonging  to  it  shall  not  be 
voted,  directly  or  indirectly.  Car- 
nagie  Trust  Co.  v.  America  Seoarity 
li.  Ins.  Co.,  Ill  Va.  1,  68  SB  412,  SI 
LRANS  11^6,  21  AnnCas  1287. 

88.  U.  S.-— Clark  v.  Oeorgla  Cent, 
etc.,  R.  Co.,  60  Fed.  238.  16  LRA  683. 

Conn.  —  Shepaug  Voting  Trust 
Cases,  60  Conn.  663,  24  A  32. 
-N.  J. — Robotham  v.  Prudential  Ins. 
Co.,  64  N.  J.  Eq.  673,  63  A  842;  Krelssl 
V.  America  Distilling  Co.  of  America, 
61  N.  J.  Eq.  6,  47  A  471;  Cone  v.  Rus- 
sell, 48  N.  J.  Eq.  208,  21  A  847. 
^  N.  T. — Peo.  V.  North  River  Sugar 
fteflnlng  Co.,  121  N.  Y.  682,  24  NK 
834,  18  AmSR  843,  9  LRA  33,  26 
AbbNCas   1,    18    NYClvProo   406. 

Oh. — State  v.  Standard  Oil  Co.,  49 
Oh.  St.  137,  30  NB  279,  34  AmSR 
541,  16  LRA  146;  SUte  v.  Ohio,  etc., 
R.  Co.,  6  Oh.  Clr.  Ct.  412,  3  Oh.  Clr. 
Deo.  S7(  [aa  49  Oh.  St.  668,  .32  NE 
933];  Hafer  v.  New  York,  etc.,  R. 
Co.,  »  Oh.  Dec  (Reprint)  470,  14 
ClncLBul   68. 

Tenn. — Mallory  v.  Hanaur  Oil- 
Works,    86    Tenn.    698,   8"  SW  896. 

Va.— Carnagle  Trust  Co.  v.  America 
Security  L.  Ins.  Co.,  Ill  Va.  1,  68  SB 
412,  31  T..RANS  1186,  21  AnnCas  1287. 

89.  Peo.  V.  North  River  Sugar  Re- 
fining Co.,  121  N.  Y.  682,  24  NE  834, 
18  AmSR  843,  9  LRA  S3,  26  AbbNCas 
1  [afr  64  Hun  364,  7  NYS  406,  5 
LRA  386  (a(T  3  NYS  401.  22  AbbN 
Cas  164,  2  LRA  33)];  Mallory  v. 
Hanaur  Oil-Works,  86  Tepn.  698,  8 
SW  396;  Carnagle  Trust  Co.  v.  Amer- 
ica Security  L.  Ins.  Co.,  Ill  Va.  1,  68 
SB  412,  31  LRANS  1186,  21  AnnCas 
1287. 

[a]  ZU«>tmtlOBa^-(l)  A  corpo- 
ration created  under  the  Tennessee 
Incorporation  act  of  1876,  for  the 
manufacture  of  cotton-seed  oil,  has 
no  Implied  power  to  enter  Into  a 
partnership  with  other  similar  cor- 
porations, by  which  the  business  of 
all  the  contracting  companies  is  to 
be  managed  by  a  committee;  and 
such  contract  whether  made  by  the 
directors  or  by  all  the  stockholders, 
is  ultra  vires  and  void  as  far  as  un- 
executed. Mallory  v.  Hanaur  Oil- 
Works.  86  Tenn.  698,  8  SW  396.  (2) 
A  combination  by  which  (omitting  de- 
tails and  particulars)  the  stockhold-. 
ers  of  a  number  of  corporations  en- 
gaged In  the  same  Industry  transfer 
all  their  shares  to  a  central  board 
of  trustees,  who  themselves  are  not 
incorporated,  with  power  to  vote 
their  shares  at  the  meetings  of  their 
respective  corporations,  and  In  that 
way  to  fill  at  their  pleasure  and  con- 
trol the  ofBclal  boards  of  each  cor- 
poration, and  through  them  to  con- 
trol the  business  of  each  corpora- 
tion, upon  a  scheme  by  which  the 
output  of  the  aggregate  corporations 
is  regulated,  combinations  of  labor 
resisted,  prices  of  the  manufactured 
product  advanced,  and  competition 
successfully  destroyed,  has  been  held 
unlawful  as  being  an  attempt  on  the 
part  of  the  corporations  to  combine 
Into  a  partnership  which  the  law 
prohibits  corporations  from  doing. 
Peo.  v.  North  River  Sugar  Reflnlng 
Co_  121  N.  Y.  682,  24  NE  834,  26 
AbbNCas  1,  18  AmSR  843,  9  LRA  38 
[afr  64  Hun   364,  7  NYS  406,  6  LRA 


[i  1423]  (e)  Basemttion  of  Poorer  of  Se▼0(^»- 
tion  or  Control.  Subject  to  the  limitation  that  the 
purpose  of  the  agreement  is  not  to  secure  an  im- 
fair  advantage  for  the  parties  thereto,  and  that  it 
is  for  the  interest  of  the  corporation  generally,*^  it  is 
ordinarily  held  that  a  voting  tmst  agreement  hav- 
ing a  lawful  end  in  view  and  which  reserves  to  the 
stockholders  subscribiag  it  the  right  to  direct  the 
trustees  in  the  voting  of  the  stock  and  the  manage-, 
ment  of  the  corporation,**  or  which  by  its  terms  is 


386  (aff  8  NTS  401,  22  AbbN(3aa  164. 
2    LRA    33)].  _ 

90.  Hafer  v.  New  York,  eta,  K. 
Co.,  9  Oh.  Dec  (Reprint)  470,  14  Gino 
LBul  68. 

91.  State  V.  Standard  Oil  Co.,  49 
Oh.  St.  137,  30  NE  279,  34  AmSR  541, 
16  LRA  145;  Carnagle  Trust  Co.  v. 
America  Security  L.  Ins.  Co.,  Ill  Va. 
1,  68  SE  412,  31  LRANS  1186,  21  Ann 
Cas  1287 

[a]  XUastratlon.  —  An  agreement 
by  which  all  or  a  majority  of  the 
stockholders  of  a  corporation  trans- 
fer their  stocks  to  certain  trustees 
in  consideration  of  the  agreement  of 
the  stockholders  of  other  companies 
and  of  the  members  of  limited  part- 
nerships, engaged  In  the  same  busi- 
ness, to  do  likewise,  and  by  which  all 
are  to  receive,  in  lieu  of  their  stocks 
and  Interests  so  transferred,  trust 
certificates  to  be  Issued  by  the  trus- 
tees, equal  at  par  to  the  par  value 
of  their  stocks  and  interests,  and  by 
which  the  trustees  are  empowered, 
as  apparent  owners  of  the  stock,  to 
elect  directors  of  the  several  com- 
panies and  thereby  to  control  their 
attalrs  in  the  interests  of  the  trust 
so  created,  and  are  to  receive  all  divi- 
dends made  by  the  several  companies 
and  limited  partnerships  from  which, 
as  a  common  fund,  dividends  are  to 
be  made  by  the  trustees  to  the  hold- 
ers of  the  trust  certificates,  tends  to 
the  creation  of  a  monopoly  to  con- 
trol production  as  well  as  prices,  and 
is  against  public  policy.  State  v. 
Standard  Oil  Co.,  49  Oh.  St.  137,  30 
NE  279,   34    AmSR   641,   16  LRA    146. 

93.  (jlarke  v.  Creorgla  Cent.,  etc, 
R.  Co.,  60  Fed.  338,  15  LRA  683. 

93.  Clarke  v.  Georgia  Cent.,  etc.,  R. 
C;o.,  60  Fed.  338,  16  LRA  683;  Car- 
nagle Trust  Co.  V.  America  Security 
L.  Ins.  Co..  Ill  Va.  1.  68  SE  412,  31 
LRANS  1186,  21  AonCaa  1287. 

94.  Conn. — Shepaug  Voting  Trust 
Cases,  80  Conn.  653,  24  A  32. 

N.  J. — Cone  V.  Russell,  48  N.  J. 
Bq.  208,  21  A  847.  And  see  Bache  v. 
Central  Leather  Co.,  78  N.  J.  Bq.  484, 
81  A  671  (which  contains  expres- 
sions  which   support  this   principle). 

Pa. — Boyer  v.  Nesbltt,  227  Pa.  398, 
76  A  103,   136  AmSR  890. 

Va. — Carnagle  Trust  Co.  v.  America 
Security  L.  Ins.  Co.,  Ill  Va.  1,  68  SB 
412^31  LRANS  1186,  21  AnnCas  1287. 

Wash. — ^Wlnsor  v.  Commonwealth 
Coal  Co.,  63  Wash.  62,  114  P  908,  33 
LRANS  63. 

^[a]  As  «tlMrwlM  nprMMd. — ^If 
the  agreement  reserves  to  the  par- 
ties thereto  any  benefit  to  be  de- 
rived from  the  plan  therein  outlined 
to  the  exclusion  of  other  stockhold- 
e™  who  do  not  become  parties  to 
the  agreement,  then  the  combination 
and  the  acts  done  to  efCectuate  It  are 
contrary  to  public  policy.  Krelssl  v. 
Distilling  Co.  of  America,  <1  N.  J. 
Bq.    6,   47   A   471. 

Tb]     ArrennMifa   held   voU (1) 

Where  one  of  the  parties  Is  to  have  a 
certain  office  at  a  certain  salary,  or 
the  parties  to  the  agreement  are  to 
receive  the  profits  to  be  made  out 
of  certain  contracts  to  be  entered 
into  by  the  management  under  their 
direction.  Shepaug  Voting  Trust 
Cases,  60  Conn.  668,  24  A  32.  (2) 
Where  certain  persons  holding  shares 
In  a  corporation  as  executors  and 
trustees  enter  into  a  contract  with 
other  stockholders,  in  pursuance  of 
which  the  former  execute  a  proxy  ir- 


revocable for  five  years  to  the  latter, 
to  vote  at  all  shareholders'  meetings, 
in  .respect  of  the  shares,  upon  con- 
sideration of  an  agreement  to  employ 
one  of  the  former  continuously  as 
manager  of  the  corporation  at  a 
stated  salary,  the  former  may  have 
relief  against  the  voting  of  such 
shares  by  the  latter,  by  an  Injunc- 
tion, although  they  were  In  pari  de- 
licto; because  the  agreement  is  void 
as  against  public  policy,  and  also 
as  a  breach  of  their  trust  as  execu- 
tors and  trustees;  and  it  is  their 
duty  to  recede  from  it  at  any  time, 
and  where  they  merely  seek  to  re- 
scind and  undo  their  wrohgf  ul  act  the 
court  will  aid  them.  Cone  v.  Rus- 
sell, 48   N.  J.  Bq.  208,   21  A  847. 

9B.  Kretsal  v.  Distilling  Co.  of 
America,   61    N.    J.   Eq.    5,    47   A   471. 

98.  Vennerv.  Chicago  City  R.  Co., 
268  lU.  623,  101  NB  949;  Bowdltch 
V.  Jackson  Co.,  76  N.  H.  361,  360, 
82  A  1014,  LRA1917A  1174,  AnnCas 
igi3A  366  (In  this  case  it  appeared 
that  a  voting  trust  agreement  be- 
tween majority  stockholders  trans- 
ferred the  stock  to  certain  trustees 
to  hold  for  the  period  of  one  year,  at 
the  end  of  which  time  the  trust  was 
to  terminate  in  any  event.  The  trus- 
tees were  empowered  to  vote  the 
stock  for  a  sale  of  the  corporate 
property  and  to  take  necessary  steps 
to  wind  up  Its  affairs,  It  further 
provided  that  the  trustees  should  not 
vote  so  as  to  substantially  change 
the  company's  business  "except  as 
specifically  authorized."  There  was 
nothing  to  show  that  anv  wrong  to 
the  corporation  was  worked  or  any 
special  benefit  conferred  on  those 
Joining  in  the  trust.  The  oourt  In 
upholding  this  agreement  said: 
"Judged  by  the  strictest  rule  of  a 
stockholder's  right  to  the  free  and 
honest  Judgment  of  his  co-stockhold- 
ers, the  agreement  here  made  by 
more  than  three  fourths  of  the  stock- 
holders is  a  legitimate  arrangrement 
for  carrying  out  their  purpose  to 
close  out  the  affairs  of  the  com- 
pany"); Clowes  V.  Miller,  60  N.  J. 
Eq.  179,  47  A  345;  White  v.  Thomas 
InfiaUble  Tire  Co..  62  N.  J.  Bq.  178, 
28  A  76  (holding  that  an  agreement 
between  the  original  parties  to  the 
organization  of  a  corporation  to  ex- 
ploit patents,  giving  the  promoters 
who  advanced  the  cash  to  the  enter- 
prise the  control  and  management 
thereof,  although  they  own  but  a 
minority  of  the  stock,  giving  the 
patentee  a  majority  of  the  profits, 
depositing  the  stock  issued  with  a 
trustee,  and  issuing  trust  certificates 
corresponding  with  the  stock  deposit- 
ed, the  trustee  to  vote  the  stock  as 
directed  by  such  promoters.  Is  not 
invalid  ao  long  as  each  party  retains 
his  original  interest  and  no  other 
rights  intervene).  And  see  Warren 
V.  Plm,  66  N.  J.  Bq.  36,  65  A  66 
[mod  on  other  grounds  66  N.  J.  Eq. 
363.  59  A  773];  Griffith  v.  Jewett. 
9  Oh.  Dec.  (Reprint)  ««7,  IB  ClncL 
Bui  419  (both  of  which  contain  ex- 
pressions which   support  this   view). 

[a]  KiailtatloB*  of  ml*. — (1)  One 
of  the  decisions  recognizes  certain 
limitations  to  the  rule  stated  In  the 
text  and  holds  that,  upon  the  trans- 
fer of  the  stock  or  trust  certificate 
the  agreement  Is  Invalid  as  to  the 
transferee,  since  an  indispensable  In- 
cident of  the  certificates  Is  that  the 
trustees  shall  vote  as  the  beneficial 
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[revocable  at  any  time,*^  is  not  bivalid.  And  a  for- 
tiori an  agreement  whereby  stockholders  place  their 
stock  in  the  hands  of  a  depositary  with  directions 
io  vote  it  as  directed  by  a  committee  appointed  by 
themselves  and  subject  to  their  control,  and  from 
which  agreement  each  stockholder  may  recede  at  any 
time  and  demand  the  retnm  of  his  stock,  is  not  in- 
valid.*^ Obvionsly  agreements  of  this  character,  at 
least  so  far  as  control  of  the  voting  is  concerned, 
are  in  effect  nothing  more  than  proxies,"  and  are 
in  no  sense  a  separation  of  the  voting  power  from 
the  beneficial  interest  in  the  stock.  Where  the  agree- 
ment does'not  give  to  the  trustee  any  beneficial  inter- 
est, but  merely  the  bare  right  to  vote  as  directed 
by  a  committee  of  stockholders  and  to  distribute 
dividends  among  the  parties  to  the  agreement,  the 
agreement  is  of  coarse  revocable  at  any  time, 
whether  so  expressed  in  the  agreement  or  not.^  An 
agreement  among  stockholders  of  a  railroad  company 
vesting  in  trustees  the  perpetual  right  to  vote  the 
stock  at  all  meetings  of  the  corporation  is  void, 
as  contrary  to  public  policy,'  especially  where  the 
trustees  themselves  have  no  interest  whatever,  finan- 
cial or  otherwise,  in  the  stock,  and  no  right  to  con- 
trol the  transfer  or  disposition  in  any  way.* 

[$  1424]  (d)  Fixed  Period  of  IrreTocability— 
tUk  In  QenaraL  Some  decisions  hold  without  quali- 
fication that,  where  stockholders  combine  to  intrust 
and  confide  to  others  the  formulation  and  execution 

owner  shall  direct.  White  v.  Thomas 
InflaUble  Tire  Co.,  52  N.  J.  Bq.  178, 
28  A  75.  (2)  Nor  can  such  an  agree- 
ment be  fastened  upon  or  affect  mere- 
ly potential  shares  which  were  not 
Issued  at  the  time,  but  which  were 
afterward  issued  directly  to  persons 
who  were  not  parties  to  the  contract; 
and  this  whether  or  not  suchpar- 
tles  had  notice  of  the  contract.  'Wnlte 
v.  Thomas  Inflatable  Tire  Co.,  supra.' 
(3)  The  takers  of  such  new  stock  are 
entitled  to  have  the  other  shares  of 
the  company  stand  upon  an  equal 
footing  with  their  own  shares,  and 
to  have  the  affairs  of  the  company 
managed  by  a  board  of  directors 
elected  by  a  majority  of  the  stock- 
holders. White  v.  Thomas  Inflatable 
Tire  Co.,   supra. 

»7.  Kreissl  V.  DistllHngr  Co.  of 
America,  61  N.  J.  Eq.  6,  17  A  471. 
And  see  as  sustaining  this  view  Orlf- 
11th  T.  Jewett,  9  Oh.  Dec.  (Reprint) 
627,  15  CincLBul  419  (holding  that 
an  agreement  of  stockholders  by 
whlcb  their  stock  Is  placed  in  the 
hands  of  trustees  for  the  purpose  of 
voting  at  the  election  of  directors 
and  "to  secure  safe  and  prudent  man- 
agement" of  the  corporate  property, 
but  which  reserves  to  the  holders  of 
certificates  Issued  by  the  trustees 
every  element  of  value  which  the 
stock  possesses  in  the  same  propor- 
tion and  in  the  same  manner  as 
when  the  certlflcate  of  stock  itself 
was  held  by  the  owner,  except  the 
right  to  vote.  Is  not  illegal,  and,  fur- 
ther, that  the  agreement  was  not  in- 
validated by  the  fact  that  it  con- 
tained a  recital  that  it  was  Irrevocable, 
the  view  being  taken  that,  while  the 
clause  as  to  irrevocability  was  un- 
lawful. It  was  nevertheless  separable 
from  the  remainder  of  the  contract, 
and  that  notwithstanding  the  recital 
the  stockholders  might  revoke  the 
agreement,  and  it  was  said  that  while 
they  could  permit  the  trustees  as 
holders  of  the  legal  title  to  vote  in 
their  stead  If  they  chose  to  do  so, 
yet  when  they  elect  to  exercise  the 
power  themselves,  the  law  would  not 
permit  the  trustees  to  refuse  it  to 
them). 

98.  Ohio,  etc.,  R.  Co.  ▼.  State.  4» 
Oh.  St.  668,  32  NE  933  (where  It  was 
said:  "It  was  at  most  a  convenient 
method  by  which  distant  and  widely 
senarated  -shareholders,  became  en- 
abled indirectly  to  participate  In  the 
control  and  management  of  the  com- 


of  a  plan  for  the  management  of  the  affairs  of  a  eoiv 
poration,  and  exclude  themselves  by  acts  irrevocable 
for  a  fixed  period  from'  the  exercise  of  their  judg- 
ment thereon,  the  agreement  is  contrary  to  public 
policy  and  void.*  "While  it  may  be,  in  exceptional 
cases,  that  some  good  may  be  accomplished  by  such 
agreements,  yet  .  .  .  the  general  effect  is  vicious 
and  in  contravention  of  a  sound  public  policy,"* 
even,  it  has  been  held,  where  the  agreement  reserves 
the  right  in  the  owners  of  a  majority  of  stock 
deposited  to  instruct  the  trustees  how  to  vote.*  On 
the  other  hand,  other  decisions  uphold  agreements  of 
the  character  first  described  without  other  qualifica- 
tion than  that  the  management  contemplated  must 
be  fair  to  all  stockholders  and  secure  no  unjust 
advantage  to  the  stockholders  who  are  parties  to  the 
agreement.'  So  it  was  held  that  an  agreement  to 
form  a  syndicate  to  gain  control  of  a  company  and 
advantage  to  the  members,  the  members  subscribing 
for  a  certain  number  of  shares  of  stock  at  a  stated 
price  and  agreeing  after  the  purchase  of  the  stock 
to  enter  into  a  pooling  contract  whereby  all  syndi- 
cate stock  shall  be  voted  by  a  committee  of  five  of 
the  subscribers  ' '  at  each  annual  meeting  for  a  period 
of  not  less  than  three  years,  for  such  Board  of 
Directors  as  shall  be  named,"  with  power  reserved 
to  fill  vacancies  on  the  committee,  is  not  illegal  as  an 
attempt  on  the. part  of  the  stockholders  to  deprive 
themselves  of  their  deliberative  powers  and  duties 


pany,  and  from  which  each  could  re- 
cede at  any  time,  and  demand  the  re- 
turn of  his  stock  without  violating 
any  term  of  the  agreement.  The  de- 
positary is  a  proxy  required  to  vote 
the  stock  as  directed  by  the  com- 
mittee: and  he  and  the  committee 
both  derived  their  power  from  the 
shareholders  by  the  same  Instru- 
ment, and,  In  the  end,  effectuate  their 
wishes.  Such  an  arrangement  dif- 
fers widely  from  an  agreement 
whereby  the  stock  Is  placed  In  the 
hands  of  trustees  who  are  invested 
with  the  power  of  voting  It  as  their 
Interests  may  dictate,  irrespective 
of  the  wlisbes  or  direction  of  the 
owners.  Such  an  agreement,  as  the 
latter,  would  be  void  as  against  the 
policy  of  our  corporation  law"). 

99.  See  Venner  v.  Chicago  City  R. 
Co.,  258  IlL  B23.  541,  101  NB  949 
(where  It  was  said:  "This  election 
by  the  trustees  according  to  the  di- 
rection of  the  committee  selected  by 
the  participation  shareholders,  who 
are  the  beneficial  owners  of  the  stock, 
is  really  an  election  by  the  stockhold* 
ers  through  their  proxies, — that  is, 
their  agents  empowered  to  act  for 
them").  And  see  supra  notes  97,  98. 

1.  Com.  V.  Roydhouse,  233  Pa.  234, 
82  A  74  [dlst  Boyer  v.  Nesbltt,  227 
Pa.  398,  76  A  103,  136  AmSR  890, 
on  the  ground  thai  In  that  case  an 
agreement  containing  all  the  elements 
of  an  active  trust  was  Involved]. 

3.  Vanderbilt  v.  Bennett.  6  Fa. 
Co.    193. 

3.  Vanderbilt  v.  Bennett,  6  Pa.  Co. 
193,  201  (where  It  was  said:  "The 
trust  raised  by  the  said  paper.  If  any. 
Is  simply  and  purely  a  dry  trust.  If  we 
may  so  call  It,  leaving  or  giving  no 
functions  whatever  for  the  trustees  to 
perform,  except  the  simple  voting 
ot  the  stock  subscribed  In  said  paper 
and  In  accordance  with  the  vote  they 
may  cast  to  control  the  organization 
and  policy  of  the  said  company.  It 
Is  common  sense  and  common  law 
that  the  power  or  authority  of  the 
agent  cannot  be  greater  than  that  del- 
egated to  him  by  his  principal"). 

4.  Kreissl  v.  Distilling  Co.  of 
America,  61  N.  J.  Eg.  5,  47  A  471; 
Brldgers  v.  Sarboro  First  Nat.  Bank, 
152  N.  C.  293,  67  SE  770.  31 
liRA.NS  1199;  Sheppard  v.  Rocking- 
ham Power  Co.,  150  N.  C.  778,  64  SE 
894 

si  Brldgers  v.  Sarboro  First  Nat. 
Bank,  162  N.  C.  293,  801,  67  SB  770, 


31  LRANS  1199. 

ra]  VarUcnlair  arrMmeat* 
▼old. — (1)  Agreement  which  deprives 
the  stockholders  of  all  right  to  vote 
for  a  period  of  three  years  after  a 
designated    future    date,    and    which 

Srovldes  for  a  voting  committee  to 
eclde  upon  facts  or  conditions  to 
conclude  and  bind  all  parties  In  Inter- 
est Sheppard  v.  Rockingham  Power 
Co.,  150  N.  C.  776,  64  SE  894.  (2)  An 
agreement  signed  by  the  owners  of 
the  inajority  in  amount  of  the  corpor- 
ate stock,  in  which  they  transferred 
the  same  to  trustees  for  a  period  of 
five  years  for  the  purpose  of  voting 
the  same  and  controlling  the  affairs  of 
the  corporation,  and  excluded  them- 
selves from  all  participation  therein. 
Kreissl  v.  Distilling  C!o.  of  America, 
61  N.  J.  Eq.  5,  47  A  471.  (S)  Agree- 
ment between  the  majority  stockhold- 
ers of  a  bank  to  prevent  the  con- 
trol of  a  majority  of  stock  passing  by 
purchase  Into  the  hands  of  a  single 
stockholder  which  conferred  on  the 
trustees  and  their  successors  uncon- 
trolled power  to  manage  the  bank  for 
fifteen  years,  and  further  gave  them 
power  to  nil  vacancies  in  their  num- 
ber. Brldgers  v.  Sarboro  First  Nat. 
Bank.  152  N.  C.  293,  67  SE  770,  31 
L.RANS  1199. 

a.  Harvey  v.  LInvllle  Impr.  Co., 
118  N.  C.  693,  699,  24  SB  489,  54  AmSB 
749,  32  LRA  265. 

"All  agreements  and  devices  by 
which  stockholders  surrender  their 
voting  powers  are  Invalid.  .  .  .  The 
power  to  vote  Is  inherently  annexed  to 
and  inseparable  from  the  real  owner- 
ship of  each  share,  and  can  only  be 
delegated  by  proxy  with  power  of 
revocation."  Harvey  v.  Lilnville  Impr." 
COj  supra. 

7.  Ecker  v.  Kentucky  Refining  Co., 
144  Ky.  264,  138  SW  264;  White  v. 
Snell,  35  Utah  434,  100  P  927;  Clark 
v.  Foster,  98  Wash.  241,  167  P  908; 
Wlnsor  V.  Commonwealth  Coal  Co., 
63  Wash.  62,  114  P  908,  33  LRANS  63 
[a]  TarUonlar  arreementa  sns- 
taueO.^ — (1)  An  agreement  made  in 
good  faith,  by  which  the  majority 
stockholder  of  a  corporation  trans- 
ferred his  stock  temporarily  to  one 
who  obtained  money  to  operate  the 
business,  the  transferee  to  have  the 
privilege  of  pooling  such  stock  with 
other  stock,  so  as  to  dominate  the 
election  of  directors,  etc.,  was  valid. 
It  being  for  the  Interest  of  the  stock- 
holders. r^'Vl^insor,  r.  Commonwealth 
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as  stockholders,  it  being  possible  that  the  eommitteo 
contemplated  should  act  as  trustees  for  the  'stock- 
holders, and  it  not  appearing  that  the  "gain  and 
advantage"  mentioned  was  to  be  at  the  expense  of 
the  corporation,  nor  intended  to  work  a  wrong  to  the 
other  stockholders.' 
[$  1425]    bb.    Power  Oonpled  with  an  Interest. 


Where  the  purpose  of  the  Toting  trust  is  lawful  and 
the  action  contemplated  is  to  be  carried  out  in  the 
interests  of  all  the  stockholders,  a  part  of  the  stock- 
holders may,  in  the  absence  of  constitutional  or 
statutory  restriction,  suspend  for  a  time  their  right 
to  vote  and  vest  such  right  in  others  who  have  a  bene- 
ficial interest  in  the  stock  or  corporate  business :'  and 


Coal  Co.,  es  Wash.  82,  114  P  »08,  SS 
LRANS  63.  (2)  A  voting  trust  cre- 
ated by  a  majority  of  the  stockhold- 
ers In  good  faith  and  to  Induce  a  loan 
to  the  corporation,  and  as  they  be- 
lieved for  the  best  Interests  of  the 
corporation  and  those  making  the 
loan,  which  trust  was  to  continue  for 
twenty  years  unless  the  preferred 
stock  was  all  redeemed  and  the  bond- 
ed Indebtedness  paid  prior  to  that 
time,  Is  valid.  It  was  said  that  "In 
the  absence  of  fraud  or  an  attempt  to 
accomplish  an  unlawful  purpose  by 
lawful  means,  the  agreement  will  be 
upheld  as  within,  the  contract  rights 
of  the  parties;  that,  although  -  the 
voting  power  may  not  be  disassocia- 
ted from  the  stock,  It  may  be  from 
the  stockholder,  as  is  the  case  where 
a  proxy  is  given  under  the  statute; 
that  the  courts  will  not  look  to  the 
form  or  duration  of  the  proxy,  if  rea- 
sonable and  founded  upon  a  good  con- 
sideration, and,  under  the  facts,  the 
complaining  party  would  be  denied 
relief  under  the  general  rules  of  the 
law."  Clark  v.  Foster,  98  Wash.  241, 
248,  1S7  P  908.  (3)  Stockholders  own- 
ing a  majority  of  the  stock,  contract- 
ed with  other  stockholders,  who  wer^ 
then  directors  of  the  cori>oration,  re- 
citing that  they  desired  to  place  the 
control  of  such  stock  In  the  hands  of 
the  latter  stockholders,  and  author- 
ised them  to  vote  such  stock,  to  col- 
lect all  dividends,  and  to  do  all  things 
that  the  owners  of  such  stock  might 
do  as  such.  It  was  agreed  that.  In 
consideration  thereof,  the  stockhold- 
ers to  whom  such  control  was  trans- 
ferred should  pay  the  owners  a  fixed 
sum  per  month  and  all  assessments 
against  the  stock,  that  such  stock- 
holders would  not  vote  in  favor  of 
any  assessment  thereon  nor  to  incur 
any  Indebtedness  on  the  part  'of  the 
corporation  not  payable  before  ez- 
u'ratlon  of  the  contract,  and  that 
they  would  pay  the  proportion  repre- 
sented by  such  stock  of  any  Indebted- 
ness of  the  corporation  created  dur- 
ing the  period  of  the  contract.  It  was 
held  that  as  between  the  parties  to 
the  contract,  and  In  the  absence  of 
an  express  statute  forbidding  It,  the 
contract  was  not  void  as  against  pub- 
lic policy.  White  v.  Snell,  36  Utah 
434,  100  P  927.  (4)  An  agreement  be- 
tween tlie  stockholders  of  a  corpora- 
tion, whereby  all  powers  of  manage- 
ment were  for  a  time  given  to  a  com- 
mittee, so  that  the  affairs  of  the 
corporation  could  be  adjusted  and  its 
creditors  paid,  is  valid  as  a  voting 
trust.  Kcker  v.  Kentucky  Refining 
Co.,  144  Ky.  264.  138  SW  264. 

[b]  Vxesenoe  of  Interest.  .See 
Ecker  v.  Kentucky  Refining  Co.,  144 
Ky.  264,  138  SW  264,  Clark  v.  Foster, 
98  Wash.  241,  167  P  908,  and  Wlnsor 
V.  Commonwealth  Coal  Co..  63  Wash. 
62,  114  P  908,  33  LRANS  63,  In  all  of 
which  the  trust  was  coupled  with  an 
Interest  in  the  corporate  creditors  or 
their  trustees  and  the  trust  could  br 
sustained  under  the  rule  formulated 
In  Infra  t  1426.  However,  the  courts 
in  deciding  these  cases  did  not  advert 
to  this  attribute  of  the  trust. 

8.  Brightman  v.  Bates,  175  Mass. 
106,  111,  66  NE  809  ("Supposing  that 
the  committee  had  been  trustees,  what 
would  the  syndicate  acrreement  have 
amounted  to  then?  Merely  an  agree- 
ment by  each  of  the  tru.qtoes  to  vote 
as  they  should  Jointly  aprce  to  vote, 
and  an  agreement  by  the  subscribers 
rot  to  demand  back  their  shares  for 
three  years.  The  latter  term  cer- 
tainly Is  not  lUepal,  whether  valid  or 
not.  A  stockholder  has  a  rlprht  to 
put  his  shares  in  trust,  whatever  his 
motive.     If  the  trust  is  an  active  one 


he  cannot  terminate  it  at  will,  and  the 
attempt  to  cut  himself  oft  by  con- 
tract, instead  of  by  the  Imposition 
of  duties,  from  ending  It,  certainly  Is 
not  enough  to  poison  the  covenant 
with  the  plaintiff.  ...  It  might  be 
held  that  the  duty  of  voting  incident 
to  the  legal  title  made  such  a  trust 
an  active  one  In  all  cases.  As  to  the 
arrangement  for  the  trustees  uniting 
to  elect  their  candidates,  the  decisions 
of  other  States  show  that  such  ar- 
rangements have  been  upheld,  and 
we  do  not  think  that  it  needs  argu- 
ment to  prove  that  they  are  lawful. 
If  stockholders  want  to  make  their 
power  felt,  they  must  unite.  There 
is  no  reason  why  a  majority  should 
not  agree  to  keep  tog^her"). 

9.  Ala. — Mobile,  etc.,  R.  Co.  v. 
Nicholas.  98  Ala.  92,  12  S  723. 

N.  J. — Chapman  v.  Bates,  61  N.  J. 
Bq.  668,  47  A  638,  88  AmSR  459.  See 
also  Warren  v.  Plm,  66  N.  J.  Eq. 
363,  408  69  A  778  (in  Which  It  was 
said  by  Judge  Swayze,  "Can  it  be  con- 
tended that,  if  a  corporation  finds  it 
necessary  to  borrow  money  upon 
bonds  Issued  for  a  long  term  of  years, 
the  stockholders  cannot,  consistently 
with  public  policy.  In  order  to  secure 
the  loan,  vest  the  management  of  the 
corporation  in  hands  satisfactory  to 
the  lenders  and  for  a  term  commen- 
surate with  the  loan  7"). 

Pa.— Boyer  v.  Nesbltt.  227  Pa.  898, 
16  A  103.  136  AmSR  890;  Shelmerdine 
V   Welsh,  8  Pa.  Co.  S30,  20  PhlU.  199. 

Vt. — Thompson-Starrett  Co.  v.  E. 
B.  Ellis  Granite  Co.,  86  Vt.  282,  287, 
84  A  1017  Celt  Cyc]  (as  for  Instance, 
corporate  creditors,  or  a  trustee  for 
them). 

Va. — Carnagie  Trust  (3o.  v.  Amer- 
ica Security  L.  Ins.  Co.,  Ill  Va.  1, 
68  SE  412,  31  UlANS  1186,  21  AnnCas 
1287. 

[a]  ZllnatratKms. — (l)  In  a  suit 
to  cancel  an  agreement  between  the 
stockholders  of  a  railroad  company, 
Its  creditors  and  others,  it  appeared 
that  when  the  agreement  was  exe- 
cuted the  railroad  company  was  In 
the  hands  of  a  receiver,  that  its  In- 
debtedness exceeded  the  value  of  its 
property;  that  there  were  several 
decrees  of  foreclosure  existing,  the 
execution  of  which,  and  the  prose- 
cution of  lawful  claims  against  the 
company,  would  have  absorbed  the 
entire  Interest  of  the  stockholders. 
The  agreement  provided  for  a  trans- 
fer of  the  decrees  of  foreclosure  and 
the  creditors'  claims  to  a  trustee,  the 
Issue  of  debentures  of  the  creditors 
in  lieu  of  their  original  evidences 
of  debt,  and  a  mortgage  to  secure 
them;  the  establishment  of  a  sink- 
ing fund  for  the  payment  of  the  de- 
bentures; and  for  an  Irrevocable 
power  of  attorney,  vesting  the  right 
to  vote  the  stock  in  the  trustee  and 
the  debenture  holders  until  the  de- 
bentures were  paid;  the  discharge  of 
the  receiver,  and  the  restoration  to 
the  railroad  company  of  its  prop- 
erty and  control  of  the  road.  It  was 
held  that  the  agreement '  was  not 
against  public  policy,  and  was  valid. 
The  court  said:  '"We  have  examined 
case  after  case  and  find  generally 
that  the  agreements  declared  void 
by  the  courts,  where  the  power  to 
vote  was  separated  from  the  stock- 
holder and  vested  in  third  person.s, 
were  under  circumstances  which 
showed  that  the  purpose  to  be  ac- 
complished was  unlawful,  such  as  the 
courts  would  not  sanction  if  the  prin- 
cipal had  voted  and  not  a  proxy;  and 
in  cases  of  a  mere  dry  trust.  It  is 
held  that  the  stockholder  might  re- 
voke a  power  of  attorney  In  form  Ir- 
revocable.     The   doctrine  as   to   dry 


trust  does  not  arise  in  this  case." 
Mobile,  etc.,  R.  Co.  v.  Nicholas,  98 
Ala.  92,  118,  12  S  72S.  (2)  The  court 
will  not  set  aside  at  the  Instance  of 
the  iMirty  giving  it  a  proxy  given  In 
accordance  with  a  voting  trust  irre- 
vocable for  less  than  three  years, 
which  confers  powers  and  rights  on 
the  trustees  to  deal  with  the  stock 
in  various  ways  and  to  sell  and  ex- 
change It,  and  confers  an  interest, 
and  which  Is  consistent  with  the  pur- 
poses for  which  the  corporation  Is 
created,  and  its  continuance  appar- 
ently necessary  for  the  advantage  of 
all  Interested  in  the  development  of 
the  property,  and  which  la  expressly 
declared  to  be  for  the  benefit  of  all 
who  Join  in  it,  and  which  does  not 
exclude  any  stockholder  who  has  not 
availed  himself  of  the  opportunity  to 
Join  from  the  benefit  thereof.  Chap- 
man v.  Bates,  61  N.  J.  E^q.  658.  47  A 
838,  88  AmSR  469.  (3)  An  agree- 
ment between  the  majority  of  the 
stockholders  of  a  .corporation  and  its 
three  dlreetors.  whereby  the  stock- 
holders transferred  the  legal  title 
and  voting  rights  of  their  stock  to 
the  directors  as  trustees  for  the  term 
of  five  years  Is  valid.  It  appearing 
that  there  was  a  property  Interest 
to  conserve,  a  definite  policy  of  the 
corporation  In  the  Interest  of  all  the 
stockholders  to  be  carried  out,  and 
a  lawful  purpose  beneficial  to  all 
concerned  to  be  effectuated;  that  the 
power  bestowed  on  the  trustees  was 
a  power  coupled  with  an  Interest 
which  consisted,  in  a  provision  giving 
the  trustees  the  first  right  to  pur- 
chase the  stock  of  any  contracting 
party,  who  should  not  desire  to  con- 
tinue the  trust  relation  at  the  ex- 
piration of  the  period  named  for 
double  the  par  value  of  the  same,  for 
the  use  and  benefit  of  the  remaining 
parties:  that  the  trustees  during  the 
period  in  which  the  right  to  purchase 
ran  had  active  and  important  duties 
to  perform  in  the  interest  of  all  the 
contracting  parties.  Boger  v.  Nes- 
bltt, 227  Pa.  398,  76  A  lOf,  136  AmSR 
890.  (4)  Some  of  the  creditors  of  an 
Insolvent  railroad  company  having 
claims  antagonistic  to  each  other 
threatened  foreclosure  proceedings 
which  would  Involve  protracted  liti- 
gation and  preclude  the  stockhold- 
ers from  retrieving  their  affairs.  The 
agreement  provided  that  the  credi- 
tors' securities' and  the  stockholders' 
certificates  were  to  be  placed  In  the 
control  of  persons  selected  with  the 
consent  of  all,  known  as  the  recon- 
struction board,  with  power  to  ad- 
Just  priorities,  fix  or  adjust  rates  of 
Interest,  execute  mortgages,  give 
liens  in  place  of  those  surrendered, 
and  issue  new  certificates  of  stock. 
This  plan  was  ratified  by  the  major- 
ity or  the  stockholders  and  credi- 
tors by  depositing  their  securities 
and  certificates,  and  the  board  was 
plven  a  large  discretion  as  to  the 
choice  of  means  to  carry  the  plan 
Into  effect.  They  were,  however,  to 
act  with  the  advice  and  consent  of 
a  "voting  trust"^of  four  persons  reo- 
resentlng  different  Interests.  By  the 
assent  of  a  majority  of  the  creditors 
and  stockholders,  the  trustees  were 
empowered  to  supervise  the  recon- 
struction of  the  railroad  company, 
after  the  accomplishment  of  which 
the  stock  certificates  were  to  be 
transferred  to  them  so  that  they  conld 
use  the  votes  to  elect  a  president 
and  managers  who  would  in  their 
.ludgment  conduct  the  business  In  the 
best  Interests  of  the  creditors  and 
stockholders.  The  trustees  were  to 
hold  the  legal  title  to  the  stock  and 
to   give  the   stockholders  certificates 
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a  proxy  and  power  of  attorney  made  by  a  stockholder 
in  aoeordance  therewith  will  not  be  revoked  on  a  bill 
filed  by  him  for  that  purpose.^" 

[$  1426]  (e)  Vesting  Oontrol  in  Minority 
Stockholders.  The  fact  that  the  trust  agreement 
confers  npon  minority  stockholders  the  right  to  con- 
trol the  policy  of  the  corporation  has  been  regarded 
by  the  courts  in  some  cases  as  a  factor  tending  to 
invalidate  the  agreement.^*  However,  an  agreement 
by  the  majority  of  the  stockholders  conferring  on 
the  minority  stockholders  the  power  to  vote  at  all 
corporate  meetings  and  manao^  the  business  for  a 
specified  time  has  been  nnheld.^* 

[(  1427]  (f)  Absence  of  Assent  of  Owners  of 
Stock.  A  -stockholder's  shares  may  not,  without  his 
consent,  be  placed  in  a  voting  trust,  either  by  a 
eharter  provision,  or  otherwise,"-*  and  he  be  deprived 
completely  of  their  control,**  even  upon  the 
ground  that  it  was  for  his  own,  as  well  as  for  the 
general,  good-*'  * 

[$  1428]  (g)  Inclusion  of  Stock  Owned  by 
Corporation.  As  shown  in  a  preceding  section  a 
corporation  which  has  acquired  shares  of  its  own 
stock  cannot  vote  or  authorize  others  to  vote  them.*' 
And  a  corporation  owning  its  own  stock  cannot 
put  it  into  a  voting  trust ',"  nor  can  it  assist  any  of 
its  stockholders  to  do  so,*'  and  identify  itself  with 
their  interest  by  binding  itself  to  assume  the  ex- 
penses incident  to  the  attainment  of  their  purpos^." 

[$  1429]     (3)    Trustee— (a)    QoaMcations.    In 


devoid  of  the  right  to  vote,  and  the 
certificates  were  Issued  In  accord- 
ance with  the  ag:reemeiit  that  the 
beneficial  Interest  was  In  them.  The 
court  denied  a  preliminary  Injunc- 
tion to  stay  an  election  on  a  bill  by 
a  certificate  holder  who  claimed  that 
the  power  conferred  on  the  trustees 
was  not  coupled  with  an  Interest. 
In  denylnr  tills  contention  the~  court 
said:  "This  view  errs  in  looking 
solely  towards  the  stockholders. 
They  are  not  the  only  persons  bene- 
ficially Interested  In  the  railroad;  the 
Hen  creditors  are  also  owners,  and. 
If  harmony  be  not  preserved,  may 
possess  the  whole.  ...  To  decide 
that  the  election  must  be  held  exclu- 
sively on  behalf  of  the  holders  of 
the  stock  certificates  would  frustrate 
rattier  than  give  effect  to  the  prin- 
ciple that  the  votes  should  be  cast  by 
those  who  have  a  substantial  interest 
in  the  result."  Shelmerdlne  v. 
■Welsh.  8  Pa.  Co.  8J0,  833,  20  Phlla. 
199.  (5)  An  agreement  under  which 
certain  named  persons  were  to  hold 
as  trustees  a  specified  amount  of  stock 
then  owned  by  them  in  a  corpora- 
tion for  twenty-flve  years  and  vote 
the  entire  amount  as  a  majority  of 
the  trustees  might  determine,  is  not 
against  public  policy  or  otherwise 
unlawful,  when  the  purpose  is  not  to 
secure  an  Illegitimate  or  improper  ad- 
vantage to  the  detriment  of  the  In- 
terest of  t^e  company  and  of  the 
other  stockholders,  and  where  there 
Is  no  purpose  to  do  any  act  beyond  the 
limits  of  the  corporate  authorityof 
the  company.  It  was  said:  "The 
right  to  vote  the  stock  of  a  corpo- 
ration, to  manage  and  control  its  af- 
fairs, and  to  direct  Its  policies.  Is,  in 
and  of  Itself,  a  valuable  right  of 
property,  and  a  trust  under  which 
the  trustee  holding  the  legal  title 
has  the  right  and  is  charged  with  the 
duty  of  voting  stock  Is  an  active 
and  not  a  passive  or  dry  trust.  The 
ownership  of  the  stock  Is  not  'di- 
vorced' from  the  beneficial  Interest 
In  It."  Oamagle  Trust  Co.  v.  America 
Security  L.  Ins.  Co.,  Ill  Va.  1,  2,  68 
fCFS  412,  31  r.RANS  1186,  81  AnnCas 
1287. 

10.  Chapman  v.  Bates,  61  N.  3. 
Bq.    658.    47   A   638,    88   AmSR   4S9. 

11.  Morel  V.  Hoge.  130  Ga.  625.  61 
SK  487,  16  1L,RANS  1136,  14  AnnCas 
935;  Lathy  v.  Ream,  270  111.  170,  110 
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NE  373,  AnnCasl917B  368. 

[a]  Beaaoa  for  Tiaw. — The  law 
contemplates  that  corporations  shall 
be  controlled  by  %be  majority  of  the 
stockholders  acting  through  directors 
elected  by  them  In  person  or  by 
proxy.  Iiuthy  v.  Ream,  270  111.  170, 
110   NB   373,   AnnCaal917B    368. 

[b]  ZUnstratlonB. — (1)  A  voting 
trust  agreement  by  a  majority  of  the 
stockholders  which  gives  a  minority 
stockholder  alone  the  power  for  ten 
years  to  elect  three  of  the  five  direc- 
tors, and  to  formulate  and  determine 
the  policy  of  the  corporation  unre- 
strained by  all  or  any  of  the  other 
stockholders,  is  against  public  policy 
and  void.  Luthy  v.  Ream,  270  111.  170. 
181,  110  NB  373,  AnnCasl917B 
368  tdlst  Venner  v.  Chicago  City 
R.  Co.,  258  111.  623,  101  NE  949, 
on  the  ground  "that  the  election  of 
directors  under  the  provisions  of  the 
trust  agreement  there  Involved,  in 
the  manner  therein  provided,  was 
really  an  election  by  the  stockholders 
through  their  proxies  and  so  was  not 
In  violation  of  any  constitutional  or 
statutory  provision."  For  a  discus- 
sion of  this  case  see  supra  §  1423 
note  991.  (2)  Where  the  American 
stockholders  of  a  New  Jersey  cor- 
poration agreed  to  a  plan  of  reorgan- 
ization, on  the  pledge  that  they  should 
have  an  equal  footing  with  EhigUsh 
ptockholders  who  constituted  the  ma- 
jority, and  the  foreign  stockholders, 
without  the  knowledge  of  the  Ameri- 
can stockholders,  created  a  voting 
trust  to  endure  for  fifty  years  during 
which  time  the  trustee  was  to  have 
absolute  power  to  vote  the  stock  sub- 
ject to  revocation  of  the  trust  by 
three  fourths  of  the  stockholders,  and 
the  result  was  the  control  of  the  cor- 
poration by  one  seventh  of  its  stock, 
the  agreement  was  against  public  pol- 
icy and  void.  "Warren  v.  Plm.  66  N.  J. 
Eq.  353.  59  A  773  [nit  65  N.  J.  Eq.  36, 
65  A  66]  (by  divided  court,  seven  to 
six). 

19.  White  V.  Snell,  85  Utah  434, 100 
P  927. 

13.  T,^hns  V.  Stanslfer,  154  Ky.  444, 
157  aw  727. 

tal  Oortrant  not  frtrffiK  snthoiitr 
to  ereate  trust. — A  pooling  contract 
by  tobncco  prro^vern.  wherebv  en-ch 
n  greed  to  subscribe  for  stock  In  a  cor- 
j.oratlon  to  be  formed,  end  whereby 
they  authorized  an   incorporated  so- 


the  absence  of  special  circumstances  it  seems  that  it 
is  not  necessary  that  the  trustee  shall  be  entirely  dis- 

[}  1430]' .  (b)  Kights  and  Liabilities.  Trustees 
in  a  voting  trust  who  are  bare  agents,  having  no  in- 
terest in  its  continuance,  and  who  have  expended 
nothing  and  entered  into  no  obligation  on  account  of 
the  trust  cannot  object  to  its  revocation  on  the 
ground  of  mere  acquiescence  .by  stockholders  in  the 
organization  and  continuance  of  the  trust.'*  Nor 
can  they  have  the  agreement  enforced  where  they 
disagree  as  to  how  the  stock  shaU  be  voted,  the 
agreement  containing  no  provision  for  the  voting  of 
the  stock  in  such  case.^'  On  the  other  hand  a  stock- 
holder cannot  maintain  a  suit  to  compel  trustees,  un- 
der a  voting  trust  agreement,  to  answer  in  damages 
for  breaches  of  trust,  where  it  appears  that  any  mis- 
management of  the  corporation  has  been  by  defend- 
ants as  directors,  and  that  not  all  of  them  were  di- 
rectors, and  that  they  were  a  minority  of  the  board,*' 
but  the  remedy  is  by  a  bill  to  which  the  corporation 
and  the  other  directors  should  be  made  parties.** 

[$  1431]  (c)  Oompensation.  A  trust  company, 
employed  by  majority  stockholders  to  manage  the 
corporation,  has  a  lien  for  its  services  on  stock  cer- 
tificates deposited  by  stockholders  pursuant  to  the 
agreement."  On  the  other  hand,  the  corporation 
being  no  party  to  the  agreement,  neither  it  nor  the 
nonconsenting  minority  are  liable  for  the  trustees' 
compensation;'"  and  the  fact  that  agreements  for 

clety,  organized  to  promote  the  inter- 
ests of  tobacco  growers,  to  pay  for 
the  stock  out  of  the  proceeds  of  to- 
bacco when  sold,  does  not  authorize 
the  incorporators  to  create  a  voting 
trust.  Iiebus  v.  Stanslfer,  154  Ky. 
444,  157  SW  727. 

14.  Lebus  V.  Stanslfer,  164  Ky.  444, 
157  aw  727. 

15.  Lebus  V.  Stanslfer,  164  Ky. 
444,  460,  167  SW  727. 

"It  is  well  grounded  in  our  funda- 
mental law  that  there  is  no  limita- 
tion upon  one's  right  to  co'ntrol'  that 
which  is  his  own,  except  such  restric- 
tions as  might  be  imposed  by  the 
law  of  the  land.  Any  other  rule 
would  be  subversive  of  that  individ- 
ual responsibility  which  is  the  key- 
note of  all  civilization  and  progrress.*' 
Lebus  V.  Stanslfer,  supra. 

16.  See  supra  {  1400. 

17.  Clark  v.  National  Steel,  etc.. 
Co.,  82  Conn.  178,  72  A  930. 

IB.  Clark  v.  National  Steel,  etc., 
Co.,  82  Conn.  178,  72  A  930.  . 

19.  Clark  v.  National  Steelf  etc., 
Co.,  82  Conn.  178,  72  A  930. 

ao.  Thompson-Starrett  Co.  v.  E.  B. 
Fills  Granite  Co.,  86  Vt.  282,  84  A 
1017. 

[al  XUnrtratloa. — Where  a  voting 
trust  of  the  corporate  stock  of  a  mort- 
gagor was  created  for  further  secur- 
ity of  a  mortgagee  by  the  deposit  of 
the  stock  with  a  designated  trustee, 
and  there  was  nothing  In  the  situa- 
tion of  the  parties  when  the  contract 
was  made  that  required  that  the  trus- 
tee should  be  wholly  disinterested, 
the  fact  that  the  trustee  was  in- 
terested In  the  stock,  and  that  the 
mortgagee  knew  of  such  interest 
and  concealed  It  from  the  mortgagor, 
did  not  render  the  trust  agreement 
fraudulent  as  against  the  mort- 
gagor. Thompson-Starrett  Co.  v.  E. 
B.    Ellis    Granite  Co.,   86   Vt.   282,   84 

•  81.  Warren  v.  Pirn,  65  N.  J.  Eq.  36, 
55  A  66  rmod  on  other  grounds  66  N. 
.T.  Eq.  368.  69  A  778].  ^, 

33.  Sullivan  V.  Parkes,  69  App.  Dlv. 
221.  74 /NTS  787. 

S3.  Lnwrence  V.  Curtis,  191  Mass. 
24".  77  NB  314. 

74.  Lnwrence  V.  Curtis,  191  Mass. 
24ft.  77  NB  314. 

36.  Clark  v.  National  Steel,  etc., 
Co  .  82  Conn.  178.  72  A  930. 
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the  management  of  corporations  by  voting  tmsts 
are  common  and  customary  is  not  sufficient  to  cre- 
ate 8  contract  for  services  between  a  corporation 
so  managed  and  the  tmst  company  rendeHng  them.'' 

[i  1432]  (4)  Evidence  to  Establish.  In  order 
to  prove  the  existence  of  a  voting  trust  agreemmit 
the  evidence  must  be  clear  and  unequivocal.** 

[i  1433]  (5)  Bemedies  against  Illegality.  Stock- 
holders not  ftarties  to  an  illegal  voting  trust  have 
the  right  to  the  interposition  of  a  court  of  equity  to 
prevent  its  being  put  into  operation.**  They  may  en- 
join the  carrying  out  of  the  trust,"*  and  may  have 
it  set  aside.'^  And  it  h&»  been  held  that  relief 
against  an  agreement  of  this  character  may  be  had, 
even  by  a  party  who  was  in  pari  delicto.**  But  an. 
injunction  will  not  lie  to  restrain  one  from  voting 
proxies  upon  certain  shares  of  stock  on  the  ground 
that  there  had  been  a  severance  of  the  right  to  vote 
from  the  title  to,  and  ownership  of,  the  stock,  where 
it  appears  that  the  action  sought  to  be  restrained 


?2  Conn.  178,  72  A  930. 

87.  Clark  v.  National  Steel,  etc.,  Co., 
82  Conn.  178,  72  A  930. 

38.  Waters  v.  De  MosBln,  176  App. 
DIv.  711,  714,  164  NTS  82. 

"As  has  been  said,  It  Is  a  serlons 
matter  to  deprive  a  man,  against  his 
win,  of  the  beneficial  use  of  his  prop- 
erty, and  the  court  should  not  lend 
Itself  to  an  efFort  to  do  this  except 
upon  clear  and  unequivocal  evidence 
that  he  had  agrreed  to  be  so  deprived." 
Waters  v.  De  Mossln,  supra. 

[a]  Thai  where  a  voting  trust  of 
corporate  stock,  by  which  the  parties 
agreed  to  deposit  their  stock  for  a 
certain  period  was  extended  several 
times,  and  one  party  sought  to  with- 
draw his  stock,  moving  affidavits  to 
enjoin  such  withdrawal,  that  he  was 
"desirous  «nd  willing"  that  the  de- 
posit be  continued,  are  Insufflclent  to 
show  that  he  agreed  to  an  extension 
of  time  for  the  deposit.  Waters  v. 
De  Mossln,  17«  App.  Dlv.  711,  1«4  NTS 

89.  KrelssI  v.  Distilling  Co.  of 
America,  61  N.  J.  Eq.  6,  47  A  471. 

aO.  Warren  v.  Pim,  SB  N.  J.  Eq.  38, 
B5  A  66  [mod  on  other  grounds  66  N.  J. 
lEki.  853,  59  A  773] ;  Knickerbocker  Inv. 
Co.  V.  Voorheea,  100  App.  Div.  414,  91 
NTS  816,  IB  NTAnnCas  470;  Sheppard 
V.  Rockingham  Power  Co.,  150  N.  C. 
776,  64  SE  894.  See  also  Bylngton  v. 
Piazza,  131  App.  Dlv.  895  mem,  115 
NTS  918  (holding  that,  where  shares 
in  a  corporation  were  transferred  to 
a  trust  company  on  condition  that  It 
should  for  a  number  of  years  vote  the 
stock  at  each  annual  election  "for  the 
re-election  of  the  present  first  perma- 
nent Board  of  Directors,"  and  plain- 
tiff as  a  purchaser  of  stock  was  given 
an  Interest  In  the  stock  held  by  the 
trustee,  a  temporary  injunction  would 
lie  pending  an  action  to  determine  the 
right  of  the  trust  company  to  vote 
the  stock  to  increase  the  number  of 
directors). 

[a]  Bvldeno*.— In  a  suit  by  a  cor- 
poration to  terminate  a  voting  trust 
of  stock  which  It  owned  in  another 
corporation,  on  motion  for  a  tem- 
porary Injunction,  where  it  appeared 
♦hat  under  the  voting  trust  agreement 
the  management  of  the  afCalrs  of 
plaintiff  had  been  virtually  turned 
over  to  persons  who  had  but  little 
personal  Interest  therein  or  In  the 
success  of  the  other  corporation, 
slight  evidence  of  bad  faith  would  be 
sufficient  tojustlfy  a  finding  that  the 
execution  of^  the  voting  trust  agree- 
ment was  procured  by  fraud  so  as  to 
authorize  the  grant  of  the  Injunction. 
Knickerbocker  Inv.  Co.  v,  Voorhees, 
100  App.  Dlv.  414,  91  NTS  816,  15 
NTAnnCas  470. 

[b]  Belief  iXMited. — Where  the 
court  properly  determined  that  a  vot- 
ing trust  was  Illegal,  It  properly  en- 
joined the  trustees  from  exerclslni; 
any  control  over  the  common  stock 
and  from  voting  it  in  any  meeting. 


and  adjudged  tliat  all  bona  flde  own- 
ers of  the  stock  should  be  entitled  to 
vote  at  all  meetings.  Sheppard  v. 
htocklngham  Power  Co.,  160  N.  C.  776, 
64  SB  894. 

31.  KrelssI  v.  Distilling  Co.  of 
America,  61  N.  J.  Eq.  5,  47  A  471. 

38.  Cone  v.  Russell,  4S  N.  J.  Eq. 
208,  217,  21  A  847  (where  It  was  said- 
"The  maxim  in  pari  delicto,  potior  est 
conditio  defendentls,  does  not  apply 
to  a  case  like  this,  resting  upon  the 
ground  of  public  polioj'"). 

[a]  AppUoatloa  of  mU, — That  the 
voting  trustees,  under  an  agreement 
depriving '  the  stockholders  of  the 
right  to  vote,  and  giving  such  right  to 
voting  trustees,  deny  that  they  have 
any  intention  of  voting  the  stock  or 
causing  It  to  be  voted,  and  that  they 
believe  that  they  have  no  power  to 
vote  to  reorganize  the  corporation 
without  the  assent  of  all  the  stock- 
holders, does  not  justify  their  refusal 
to  transfer  and  assign  stock  to  a  pur- 
chaser of  pooled  stock  on  demand. 
Sheppard  v.  Rockingham  Power  Co., 
11.0  N.  C.  776,  64  SB  894. 

33.  Bache  v.  Central  I  sather  Co., 
78  N.  J.  Eq.  484,  81  A  B71. 

34.  Mass. — Sudbury  J'lrst  Parish 
V.  Steams,  21  Pick.  148. 

Mlnn.^ltate  v.  Chute,  34  Minn.  135, 
24  NW  863. 

Mo.  —  Columbia  Botton  Iievee  Co. 
V.  Meier,  39  Mo.  63. 

N.  J. — Welnburgh  v.  Union  St.  R. 
Adv.  Co.,  55  N.  J.  Eq.  640,  87  A  1086 
(construction  of  by-law). 

N.  T. — Matter  of  Rapid  Transit 
Ferry  Co.,  15  App.  Dlv.  630.  44  NTS 
639;  Madison  Ave.  Baptist  Church  v. 
Oliyer  St.  Baptist  Church,  28  N.  T. 
Super.  849,  2  AbbPrNS  254,  S2  HowPr 
836  [afC  31  N.  T.  Super  109  <rev  on 
other  grounds  48  N.  T.  131)). 

Oh.— Schwartz  v.  State,  61  Oh.  St 
497,  B8  NE  201  (by  statute;  election 
of  directors). 

Pa. — Craig  v.  Pittsburgh  First 
Presb.  Church,  88  Pa.  42,  32  AmR  417; 
Granger  v.  Grubb,  7  Phlla.  350;  Oow- 
en's  App.,  10  WklyNC  85. 

Ont. — Austin  Min.  Co.  v.  Qemmll,  10 
Ont.  696. 

And  see  Green  v.  Pelton,  42  Ind.  A. 
675,  84  NE  166  (In  note  35). 

[a]  Jo.  applying  this  prinolple  <1) 
it  has  been  held  that,  altnough  illegal 
votes  may  have  been  cast  and  legal 
votes  rejected,  yet  if  notwithstanding 
this  a,  majority  of  legal  votes  still 
appears  for  those  who  are  returned  as 
elected  their  election  Is  valid.  Mc- 
Neely  v.  Woodruff,  13  N.  J.  L.  852. 
(2)  Hence  where  the  governing  by- 
law provides  that  no  business  shall  be 
transacted  at  any  meeting  of  the 
stockholders  unless  a  majority  of  the 
stock  is  represented,  and  the  stock 
consists  of  four  hundred  shares,  and 
a  board  of  directors  is  elected  at  a 
meeting  where  only  one  hundred  and 
thirty-eight  shares  are  represented, 
the  election  Is  void,  and  they  are  not 


oould  not  possibly  affect  the  result  of  the  election." 
[i  1434]  f.  Number  or  Majority  Necessary  to 
Decision.  Where  there  is  a  valid  meeting,  with  a 
sufficient  number  of  stockholders  or  members  to  con- 
stitute a  quorum,  the  vote  of  a  majority  of  those 
present,  although  they  may  not  be  a  majority  of  idl 
the  stockholders  or  members,  nor  the  owners  of  the 
majority  of  all  the  stock,  is  sufficient  to  decide  any 
question  properly  before  the  meeting,**  unless  the 
charter  or  statute  requires  a  larger  vote  on  the  par- 
ticular question  or  generally,  as  is  sometimes  the 
case.**  Nevertheless,  except  where  a  different  lule 
is  established  by  statute  or  by-law,  a  majority  of  a 
lawfully  constituted  quorum  is  necessary  to  elect. 
A  mere  plurality  does  not  elect.** 

[$  1435]  9.  Uinntes  and  Record.  The  minutes 
of  a  stockholders'  meeting  are  the  best  evidence  of 
its  proceedings,*'  hence  the  keeping  of  complete 
minutes  of  all  proceedings  of  such  meetings  is  the 
better    practice.'*      However,    unless    required    by 

even  directors  de  facto.  Ellsworth 
Woolen  Mfg.  Co.  v.  Faunce,  79  Me. 
440,  10  A  250.  (3)  There  ts  a  seem- 
ingly untenable  decision  to  the  effect 
that  an  election  of  directors  by  those 
1-oldlng  leas  than  one  half  of  the 
shares,  brought  about  by  the  exclu- 
sion from  voting  of  the  stockholders 
by  an  Injunction  issued  by  a  compe- 
tent  court.  Is  legal.  Brbwn  v.  PacTflc 
Mall  SS.  Co.,  4  F.  Cas.  No.  2,025,  S 
Blatchf.  525. 

SB.  Walker  v.  Johnson,  17  App.  (D. 
C.)  144  (two-thirds  vote  on  amend- 
ment of  by-laws);  Green  v.  Felton,  42 
Ind.  A.  675,  84  NE  166  (holding  that, 
since  the  stockholders  attending  a 
regularly  convened  meeting,  although 
a  minority  of  the  number  and  repre- 
senting only  a  minority  of  the  stock 
constitute  a  quorum,  and  may  ex- 
press the  corporate  will  In  the  ab- 
sence of  provision  to  the  contrary, 
where  the  by-laws  of  a  corporation 
provided  that  they  might  be  amended 
by  a  vote  of  two  tnlrds  at  any  regular 


or  special  meeting  of  the  company, 
an  affirmative  vote  of  two  thirds  of 
the  entire  stock  of  the  corporation 
was  not  necessary  to  effect  their 
amendment,'  but  an  affirmative  vote 
of  two  thirds  of  the  stock  represent- 
ed at  the  meeting  was  sufficient); 
Green  v.  Seymour,  3  Sandf.  Ch.  (N. 
T.)  286  (two-thirds  vote  required  to 
discontinue  business);  In  re  Argus 
Printing  Co.,  1  N.  D.  434,  48  NW  347. 
26  AmSR  639,  12  LRA  781  (vote  of 
majority  of  subscribed  stock  required 
for  election  of  directors). 

38.    State  v.  Wilmington,  3  Del.  294. 

37.  Bast  amd  ■•oonduir  eTldMUM 
see  Evidence  XX,  C. 

38.  111. — MuUanphy  Sav.  Bank  v. 
Schott,  136  111.  666,  26  NE  640,  25 
AmSR  401. 

Mass. — Waters  v.  Gilbert,  2  Cush. 
27. 

Mo. — Howard  v.  Strode,  242  Mo. 
210.   146  SW  792.  AnnCaslOlSC  1067. 

N.  T. — Latourette  v.  Clark,  51 
N.  T.  639;  National  Bank  of  Repub- 
lic V.  Navassa  Phosphate  Co.,  66 
Hun   136,   8   NTS  929.     ^ 

Or. — Bowiok  v.  Miller,  21  Or.  26, 
26  P  861. 

8.  C— Dial  v.  VaHey  Mut.  Life  As- 
soc,  29  S.  C  660,  8  SB  27. 

Eng. — Betts  &  Co.,  Ltd.  v.  Mae- 
naghten,   [1910]    1  Ch.   430. 

fa]  Oontaats. — (1)  It  is  the  duty 
of  a  corporation  to  keep  a  record  of 
the  minutes  of  the  meetings  of  its 
stockholders,  showing  the  date  of 
the  meeting,  when  and  where  held, 
and  who  were  present.  Howard  v. 
Strode,  242  Mo.  210,  146  SW  792,  Ann 
Casl913C  1057.  (2)  While  it  is  the 
proper  practice  to  mention  in  the 
record  of  a  meeting  of  the  members 
of  the  corporation  the  names  of  those 
present  or  their  number,  if  it  is  not 
the  practice  of  the  corporation  to 
do  so  a  recital  that  the  members  met 
Imports  that  a  legal  meeting  of  the 


For  later  eases, develosoMnts  and  oIuumtm  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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statnte  or  eharter**  the  keeping  of  minntes  is  not 
essential  to  the  validity  of  the  acts  of  the  meeting, 
and  such  acta  may  be  proved  by  parol  when  it  ap- 
pears that  no  minutes  were  kept,^°  or  that  minutes 
which  were  made  have  been  lost.*^  The  secretary 
should  record  accurately  what  takes  place  at  the 
meeting.**  He  should  either  set  out  in  the  min" 
ntes**  or  make  an  entry  in  the  minutes  sufficient 
to  identify**  any  document  which  is  read  or  taken 
as  read  at  the  meeting.  It  is  not  necessary  that 
the  minutes  of  the  corporation  be  written  up  by  the 
secretary  in  his  own  luuidwriting  *'  nor  that  the  min- 
utes be  approved  by  the  meeting.*"  So  in  any  event 
it  is  not  essential  that  the  minutes  should  be  exe- 
cuted at  the  time  of  the  meeting.  The  validity  of 
the  action  had  at  the  meeting  is  not  affected  by  a 
failure  to  keep  minutes,  where  they  were  made  and 
signed  at  a  subsequent  time.*^ '  The  mere  recital  in 
the  minutes  that  a  motion  was  made  and  seconded 
does  not  show  corporate  aetion.*^ 

ConclnsiTeness.  The  minutes  of  a  stockholders' 
meeting  are  not  conclusive.  Errors  therein  may  be 
explained  and  omissions  may  be  supplied  by  extrane- 
ous evidence.*' 

Proof  of  minutes.  The  minutes  are  not  self -prov- 
ing,-bat  must  be  shown  to  be  authentic  by  compe- 
tent witnesses,  usually  the  officers  having  legal  cus- 
tody of  the  corporate  records.'^ 

[$  1436]  10.  postponement  aad  AdjonmmAnt. 
Although  the  members  of  the  corporation  have  been 
convened  to  do  certain  acts  which  are  required  to 


requisite   number   assembled.      Com. 
V.   VToelper,  9   Serg:.  &  R.    (Fa.)   29, 
8  AmD  «28. 
38.     See  statutory  provisions. 

40.  Handler  v.  Stutz,  139  V.  8.  417, 
11  set  630,  SB  L.  ed.  227  [rev  41  Fed. 
5311  (resolution  Increasing-  amount 
of  capital  stock) ;  McMichael  v.  Bren- 
nan,    31   N.    J.   Bq.  496. 

Ca]  ThVLM  a  resolution  passed  by 
the  board  of  directors  when  lawfully 
assembled  Is  valid,  although  never 
entered  upon  the  minutes.  Wells  v. 
Rahway  White-Rubber  Co.,  19  N.  J. 
EJo.  402;  Kentucky  Bank  v.  SohUyl- 
Icin  Bank,  1  Fars.  Elq.  Cas.  (Pa.)  180. 

41.  Handler  v.  Stutz,  139  U.  S.  417. 
11  set  B30,  35  L.  ed.  227;  Mullanphy 
Sav.  Bank  v.  Schott,  135  III.  8S6,  26 
NE  640,  26  AmSR  401;  Wallace  v. 
First  Parish,  108  Mass.  263:  Bowick 
v.    Miller,   21    Or.    26,   26  P  861. 

42.  Betts  &  Co.,  Ltd.  v.  Macnagh- 
ten.    [1910]    1  Ch.    430. 

43.  Betts  &  Co.,  Ltd.  v.  Macnagh- 
ten.    C1910]    1  Ch.   430. 

44.  Betts  &  Co.,  Ltd.  V.  Macnagh- 
ten,  [1910]  1  C;h.  460.  

[a]  AppUoatlaa  of  ml*. — Where 
the  notice  convening  the  meeting  Is 
not  read,  but  is  taken  aa  read,  and  Is 
not  set  out  at  length  In  the  minutes, 
the  court  is  not  for  that  reason  pre- 
cluded from  inquiring  into  the  suffl- 
ciency  of  the  notice,  and  required  to 
assume  that  the  meeting  was  duly 
convened  and  held.  Betts  ft  Co.,  Ltd. 
V.    Macnaghten,    [1910]    1  Ch.   430. 

40.  Wells  v.  Rahway  White-Rub- 
ber Co.jl9  N.  J.  Eq.  402. 

48.  Wells  V.  Rahway  White-Rub- 
ber Co-  19  N.  J.  Bq.   402. 

47.  Handley  v.  Stutz,  139  U.  S. 
417.  11  set  117,  34  L.  ed.  706;  Ben- 
bow  T.  Cook,  lis  N.  a  324,  20  SE3  453, 
44  AmSR  454. 

48.  Asburjr  V.  Mauney,  178  N.  C. 
464,  92  SB  2(7. 

[a]  niastarattoa.— The  statement 
In  the  minutes  that  a  motion  to  the 
effect  tliat  the  stockholders  pay  the 
debts  of  the  corporation  was  made 
and  seconded,  but  not  appearing  that 
it  was  voted  upon  or  adopted.  Is  not 
sufflcient .  to  establish  an  agreement 
by  the  stockholders  to  pay  the  debts 
of  the  corporation.  Asbury  ▼.  Uau- 
ney,  173  K.  C.  454,  92  SE  2«7.. 

49.  Forest  Qlen  Brick,  etc.,  Co. 
V.  Oade.  66  IlL  A.  181  [app  dlsm  168 


be  done  on  a  stated  day  and  no  other,  yet  if  the  busi- 
ness cannot  be  completed  on  that  day,  it  is  compe- 
tent for  them  to  adjourn  to  a  subsequent  day,  and 
no  new  notice  need  be  sent  to  the  members,  the 
general  rule  being  that  the  members  of  a  corporation 
may  transact  any  business  at  an  adjourned  meeting 
which  they  could  have  transacted  at  the  original 
meeting,  without  giving  notice  of  such  adjourned 
meeting/^  but  in  order  to  be  lawful,  the  adjourn- 
ment must  have  been  made  in  good  faith."^  How- 
ever, while  all  the  members  of  a  corporate  body  are 
presumed  to  have  notice  of  the  time  of  holding  its 
stated  meetings,  and  are  bound  by  the  proceedings  at 
such  meetings  there  is  no  presumption  that  they 
know  what  is  done  so  as  to  charge  them  with  notice 
of  anything  there  transacted  contemplating  future 
action  at  a  time  other  than  that  of  a  stated  meet- 
[Qg_53  ^]jQ  power  to  adjourn  resides  in  the  stock- 
holders assembled  at  the  meeting,  and  not  in  the 
officials  appointed  by  law  to  call  the  meeting,'*  un- 
less this  power  is  expressly  vested  in  them  by  the 
articles  of  the  corporation.^'  The  fact  that  the  di- 
rectors have  power  to  jSx  the  time  and  place  of  the 
meeting  does  not  confer  upon  them  power  to  post- 
pone a  meeting  which  has  been  regularly  convened.** 
The  president  presiding  at  a  stockholders'  meeting 
has  no  power  to  adjourn  it  against  the  express  will 
pf  the  stockholders  assembled.'^  Where  the  presi- 
dent oi  the  corporation  refuses  to  permit  a  meet- 
ing to  continue  further  in  the  office  of  the  company, 
the  stockholders  may  adjourn  to  another  place  and 


111.  39,  42  NB  65  (afl  165  III.  867,  46 
NB  286)];  Van  Hook  v.  Somerville 
Mfg.  Co.,  6  N.  J.  Bq.  187  [rev  on 
other  grounds  5  N.  J.  Bq.  638,  46  Am 
D  40lf. 

SO.  Ala. — Semple  v.  Olenn,  91  Ala. 
246,  6   S  46,  24  AmSR  894. 

Colo. — Union  (Sold  Mln.  Co.  v. 
Rocky  Mountain  Nat.  Bank,  2  Colo. 
665. 

Me. — Whitman  v.  Granite  Church, 
24  Me.  236. 

Mass.  —  Stebbins  ▼.  Merritt,  10 
Cush.    27. 

Miss. — Smith  V.  Natohes  Steamboat 
Co.,    2    Miss.    479. 

N.  Y. — Highland  Tump.  Co.  v. 
M'Kean,  10  Johns.  154,  6  AmD  324. 

Eng. — Betts  &  Cto.,  Ltd.  v.  Mac- 
naghten,  [1910]   1  Cni.   430. 

61.  111. — West  Side  Hospital  v. 
Steele,  124  111.  A.  534. 

Iowa — Western  Impr.  Co.  v.  Des 
Moines  Nat.  Bank,  lOS  Iowa  456,  72 
NW   667. 

Kan. — ^Alliance  C!o-op.  Ina  Co.  v. 
GasChe.  93  Kan.  147,  151,  142  P  882 
[clt  Cyc). 

Me. — Parrar  v.  Perley,   7  Me.   404. 

Nev. — State  v.  Oonan,  28  Mev.  487, 
49   P   41. 

N.  Y. — Ostrom  v.  Greene,  161  N.  T. 
353,  55  NE  919;  Peo.  v.  Batchelor,  22 
N.  T.  128;  Smith  v.  Iiaw,  21  N.  T. 
296. 

Pa. — Granger  v.  Grubb,  7  Phlla. 
350.  And  see  Forsyth  v.  Brown,  2  Pa. 
Dlst.  765,  13  Pa.  Co.  578,  33  WklyNC 
72  (holding  that  it  Is  the  duty  of  the 
stockholders  to  meet  and  to  elect  di- 
rectors on  the  day  fixed  by  the  by- 
laws and  to  continue  balloting  until 
the  board  has  been '  filled) . 

Vt.— Clark  v.  Wild,  86  Vt.  212,  81 
A  636,  AnnCasl914C  661;  Warner  v. 
Mower,  11  Vt  885. 

Eng. — Scaddlng  v.  Lorant.  S  H.  L. 
Caa.  418.  10  Reprint  164. 

[a]  What  oonstttnte*  sdjoam- 
maatr— When  all  the  stookhol('--s 
have  left  the  room  and  the  st'ry  of 
the  building  In  which  the  stockhold- 
ers' meeting  had  been  held,  such 
meeting  Is  deemed  to  have  t>een  ad- 
journed and  abandoned,  even  though 
the  motion  to  adjourn  was  irregular- 
ly put  to  vote  and  was  not  lawfully 
adopted.  Western  C!ottatre  Piano, 
etc,  Co.  V.  Burrows,  144  111.  A.  350. 

68.    IIL—Weatern   Cottage   Fiano, 


etc.,  Cte.  V.  Burrows,  144  HI.  A.  >S0; 
West  Side  Hospital  v.  Steele,  124  III. 
A.   634. 

N.  D. — In  re  Argus  Printing  Co.,  1 
N.  D.  434,  48  NW  847,  26  AmSR  839, 
12   LRA  781. 

Oh. — State  v.  Bonnell,  36  Oh.  St. 
10. 

Pa. — Jenkins  ▼.  Baxter,  160  Pa.  199. 
28  A  682;  Com.  v.  Patterson.  16S 
Pa.  476,  27  A  998. 

63.  Peo.  V.  Batchelor.  28  N.  T. 
128    [afC    28    Barb.    810]. 

B4.'  Chicago  Macaroni  Mfg.  C!o.  v. 
Boggiano,  202  111.  812,  67  NB  17; 
SUte  v.   Oonan,   28   Nev.   437,   49  P 


;' 


etc.. 


41;    Hordenburg    v.    Farmers', 
Bank.  3  N.  J.  Bq.  68. 

[a]  Tor  axuapU,  (1)  the  commis- 
sioners appointed  by  law  to  call  a 
meeting  to  receive  subscriptions  to 
the  shares  of  a  corppration,  after  hav- 
ing called  In  pursuance  of  law  a 
meeting  of  the  subscribers  to  or- 
ganise the  corporation  have  no  power 
to  adjourn  the  meeting;  but  their 
powers  have  become  functus  ofBclo. 
and  the  power  of  adjournment  resides 
in  the  assembled  stockholders  only. 
Hardenburg  v.  New-Brunswick  Farm- 
ers', etc..  Bank.  3  N.  J.  Eq.  68.  (2) 
The  act  of  an  ofncer  serving  as  chair- 
man in  declaring  it  adjourned  is  a 
nullity.  Chicago  Macaroni  Mfg.  Co. 
v.  Boggiano.   202  HI.  812,   67  NB  17. 

66.  Salisbury  Gold  Min.  Co.,  Ltd. 
V.  Hathom,  [1897]  A.  C.  268;  Smith 
V.  Parlnga  Mines,  Ltd.,  ;1906}   2  Ch. 

X98a 

ta]  Oeiurtnietlon  aad  operailoB. 
of  artleles  ▼•■tiaff  power  la  Ohal^ 
nuuu— .Where  the  articles  of  an  as- 
sociation provide  that  "the  chairman 
may  with  the  consent  of  the  membirs 
present  at  any  meeting  adjourn  the 
same,"  he  Is  not  bound  to  adjourn  a 
meeting,  even  though  a  majority  of 
those  present  desire  the  adjournment. 
And  he  can,  after  rejecting  a  motion 
for  adjournment  declare  a  provisional 
agreement  specified  in  the  circular 
convening  the  meeting  to  be  con- 
firmed. Salisbury  Ctold  Mln.  Co.,  Ltd. 
v.  Hathom.  [1697]   A.  C.  268. 

69.  Smith  V.  Paringa  Mines,  Ltd,. 
[1906]  2  C!h.  l»t. 

57.  State  V.  Cronan,  2S  Ker,  427. 
4B3,  49  P  41.  • 

"TO  bold  otherwise  would  \,b«  ree^ 
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condnet  their  bnsinesa  there.**  An  adjonmed  meet- 
ing when  held  is  a  continuation  of  the  meeting  from 
•which  the  adjournment  takes  place."' 

Bight  to  vote  and  proxies.  Stockholders  not  rep- 
resented at  an  orig^inal  meeting  are  entitled  to  vote 
at  an  adjonmed  meeting.°°  Where  an  original  meet- 
ing for  the  election  of  directors  results  in  no  elec- 
tion, and  a  new  election  is  called  by  a  judge,  any 
stockholder  whose  certificate  has  been  issued  to  him 
more  than  the  statutory  period  before  such  new  meet- 
ing may  vote,  although  he  was  not  represented  at 
the  original  meeting  or  was  not  a  stockholder  at 
the  time  it  was  held."  Where  the  articles  of  in- 
coiporation  require  the  deposit  of  proxies  at  a  speei- 
fied  time  before  the  date  fixed  for  the  meeting,  they 
must  be  deposited  at  such  time  before  the  original 
meeting,  and  it  is  not  sufficient  that  they  are  de- 
posited at  such  time  before  a  date  to  which  the  origi- 
nal meeting  is  adjourned.*'  And  this  is  true  not- 
withstanding the  articles  may  provide  that  proxies 
available  for  use  at  an  orig^inal  meeting  may  be  avail- 
able for  use  at  an  adjourned  meeting."* 

[i  1437]  11.  Oonclnsiveiiess  of  Action.  Where 
due  notice  of  a  meeting  has  been  given  stockholders 
of  a  corporation,  a  stockholder  who  does  not  attend 
and  is  not  represented  at  the  meeting  is  neverthe- 
less bound  by  the  action  of  the  majority.**  Those 
who  voluntarily  absent  themselves  from  a  meeting 
duly  called  must  recognize  the  validity  of  the  acts 
regnlarly  done  at  the  meeting  by  those  who  do  attend. 
Such  absentees  have  no  gp^und  for  relief  against 
the  consequences  of  their  own  default,"'  although, 
of  course,  they  surrender  no  rights  pertaining  to  the 
ownership  of  their  stock,  except  the  right  to  partici- 
pate in  the  meeting  which  they  refused  or  neglected 
to  attend." 

[$  1438]  12.  Presnmptions  and  Qnestiona  of 
TsLCt.  In  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  a  stockholders'  meeting  was 
held  in  accordance  with  the  requirements  of  govern- 


ing statutes,  charters,  and  by-laws;'^  and  the  burden 
is  upon  one  who  claims  that  the  meeting  was  invalid 
to  show  the  circumstances  to  render  it  so."*  So 
where  there  is  an  actual  meeting  of  the  stockholders 
of  a  corporation,  and  it  appears  that  a  majority  of 
the  stockholders  were  present  in  person  at  the  meet- 
ing, it  will  be  presumed.  La  the  absence  of  any  evi- 
dence to-  the  contrary  that  the  meeting  was  regnlarly 
called.*'  It  will  be  presumed  in  favor  of  the  regu- 
larity of  a  corporate  meeting  that  it  was  held  at  the 
proper  plaoe.^" 

Notice.  It  will  be  presumed  in  favor  of  the  r^u- 
larity  of  a  meeting  that  sufficient  notice  thereof  was 
given  to  the  stockholders.^^  But  a  finding  in  a 
special  verdict  that  a  person  entitled  to  be  present  at 
a  special  meeting  of  a  corporate  body  was  not  sum- 
moned, and  that  he  was  at  the  time  within  sununon- 
ing,  distance,  throws  on  the  party  supporting  the 
v^idity  of  the  acts  done  at  such  meeting  the  onns 
of  showing  a  sufficient  cause  for  his  not  being  sum- 
moned.'* Where  there  is  a  conflict  of  evidence  as 
to  whether  all  stockholders  had  notice  of  a  meeting, 
the  question  as  to  whether  such  notice  was  given  is 
one  of  fact  for  the  jury.'*  A  question  of  the  sn£B- 
ciency  of  the  notice  as  to  the  purpose  of  the  meeting 
is  one  of  fact  which  must  be  g^overned  by  the  circum- 
stances of  the  particular  ease.'* 

Qnomm.  In  the  absence  of  evidence  to  the  con- 
trary it  will  be  presumed  that  a  quorum  was  present 
if  the  records  of  the  corporation  show  that  a  meeting 
was  duly  called,  proper  notice  given  when  required, 
and  that  business  was  transacted.'*  The  question 
whether  the  requisite  number  of  qualified  stockhold- 
ers yr&a  present  and  affirmatively  voted  for  a  resoln- 
jtion  is  one  of  fact,'*  and  where  the  resolution  was 
adopted  by  the  requisite  number,  it  is  not  subject  to 
attack  on  ground  that  it  was  not  passed  at  a  legally 
constituted  meeting  of  stockholders,  because  in- 
spectors of  election  failed  to  examine  books  to  de- 
termine  whether    persons    voting   were    registered 


omlKin?  In  the  president  of  the  stock- 
holdera*^  meetings  a'  right  to  prevent 
the  annual  election  of  the  directors 
of  the  company,  and  a  right  to  per- 
petuate In  office,  Indeflnitely,  at  hU 
pleasure,  himself  and  the  board  of  di- 
rectors of  which  he  was  chosen  a 
member."    State  v.  Cronan,  supra. 

58.  State  V.  Cronan,  23  Nev.  43T, 
49  P  41. 

69.  McLaren  v.  Thomson,  [1917] 
S  Ch.  41  [aS  (1917)  2  Ch.  261]. 

60.  Bridgers  v.  Staton,  150  N.  C. 
218,  63  SIS  892. 

ex.  Brldgers  v.  Staton,  160  N.  C. 
216,  68    SE  892. 

62.  McLaren  v.  Thomson,  [1917]  2 
Ch.    261    [afr    (1917)    2    Ch.    41]. 

63.  McLaren  v.  Thomsdn,  [1917] 
2  Ch.  261   [alt  (1917)   2  Ch.   41]. 

64.  Hinds,  etc..  Counties  v.  Nat- 
chez, etc.,  R.  Co.,  85  Miss.  699,  38  S 
189,  107  AmSR  306.  To  same  ef- 
fect Crook  V.  International  Trust  (To., 
32  App.    (D,  O  490. 

66.  State  V.  cniute,  34  Minn.  136, 
24  NW  853:  Com.  v.  Vandergrlft,  282 
Pa.  53,  81  A  163,  36  IjRANB  4S,  Ann 
Casl912C  1267. 

66.  Sylvanla,  etc.,  R.  <3o.  v.  Hoge, 
129  Ga.  784,  69  SB  806. 

eT.  Mass. — Citizens'  Mht.  F.  Ins. 
Co.  v.  Sortwell,  8  Allen  217. 

N.  T.— Peo.  v.  Batchelor,  22  N.  T. 
128  [aff  28  Barb.  310]. 

N.  C— Hill  V.  Atlantic,  etc.,  R. 
Co.,  143  N.  C.  639,  66  SB  864,  9  LRANS 
606. 

Vt. — McDanlela  v.  Flower  Brook 
Mfg.  Co.,  22  Vt.  274. 

And  see  Brackett  v.  Persons  Un- 
known, 53  Me.  228  (holding  that, 
where  the  record  of  a  corporation 
states  that  it  was  voted  to  do  a  cer- 


tain thing,   it  will  be   presumed,   es- 

Feclally  after  the  lapse  of  nearly 
orty  years,  that  the  voting  was  done 
In  the  manner  provided  by  law). 

68.  Hill  V.  Atlantic,  etc.,  R.  Co., 
143  N.  C.  539,  55  SB  864,  9  LRANS 
606. 

68.  Bridges  v.  Southern  Bell  Tel., 
etc.,  Co.,  16  Oa.  A.  291,  82  SB  925; 
Dunn  V.  New  Orleans  Bldg.  Co.,  8  La. 
483;  Wallace  v.  First  Parish,  109 
Mass.  263;  Sargent  v.  Webster,  13 
Mete.  (Mass.)  497,  46  AmD  743; 
Beardsley  v.  Johnson,  121  N.  T.  224, 
24    NB   380. 

70.  McDaniels  v.  Flower  Brook 
Mfg.    Co..    22    Vt.    274. 

[a]  Xlliutratlon. — Where  the  by- 
laws of  a  corporation  required  the 
meetings  to  be  held  at  the  counting 
room  of  the  corporation,  and  it  ap- 
peared from  the  records  that  a  meet- 
ing was  held  at  the  dwelling  house  of 
the  general  agent  and  clerk,  without 
stating  that  it  was  at  the  counting 
room  of  the  corporation,  and  there 
was  no  other  evidence  in  reference 
thereto,  it  was  held,  that  the  court 
would  presume,  that  their  counting 
room  was  for  the  time  being,  at  that 
place.  McDaniels  v.  Flower  Brook 
Mfg.   Co..   22    Vt.   274. 

71.  Ga. — Bridges  v.  Southern  Bell 
Tel.,  etc.,  Co.,  15  Ga.  A.  291,  82  SB 
926. 

m. — Ashley  Wire  Co.  v.  Illinois 
Steel  Co.,  60  111.  A.  179  [aff  164  111. 
149,  45  NE  410,  56  AmSR  187];  For- 
est Glen  Brick,   etc.,  Co.   v.  Gade,   55 


111.  A.  181    [app  dlsm   158   111.  89,    42 

NE  65,   (aff  165^111.  867,  46  NE  286)1. 

Ky. — Peter  v.  Ferrell,  1  Ky.  Op.  256. 


Compare   Cassell   v.   Lexington,    etc.. 
Tump.  Road  Co.,  9  SW  701,  10  KyL 


486,  (holding  that,  where  a  statute  pro- 
viding for  an  election  .  of  turnpike 
road  officers  on  the  first  Tuesday  In 
May  following,  did  not  fix  a  place  for 
holding  the  election,  no  presumption 
arises  of  notice  to  the  stockholders). 

Mass. — ^Wallace  vi  First  Paris,  109 
Mass.  263;  Sargent  v.  Webster,  13 
Mete.  497,  46  AmD  743. 

Mich.— Foote  v.  GrelUck.  166  Mich. 
636,  132  NW  473. 

Mo. — Johnson  v.  United  R.  0>.,  227 
Mo.    423,    127   SW  63. 

N.  T. — Beardsley  v.  Johnson,  lil 
N.  Y.   224,   24    NE  880. 

73.  Smyth  v.  Darley,  2  H.  L.  Cias. 
789,  9  Reprint  1293. 

78,  Bridges  v.  Southern  Bell  TeL, 
etc..  Co.,  16  Ga.  A.  291.  82  SB  925. 

74.  Pacific  Coast  Coal  Mines,  Ltd, 
V.  Arbuthnot,  23  B.  C.  267. 

7B.  Citizens'  Mut.  F.  Ins.  Cto.,  v. 
Sortwell,  8  Allen  (Mass.)  217,  223 
(where  it  was  said:  "The  law  will 
assume,  in  the  absence  of  evidence, 
that  a  propel"  number  were  present 
to  transact  the  business  for  which 
the  meeting  was  called.  Illegality 
will  not  be  presumed,  but  the  con- 
trary. The  mazlm  of  law  in  such 
cases  Is,  omnia  rite  acta  presumun- 
tur");  Com.  v.  Woeljper,  3  Serg.  &  R. 
(Pa.)  29,  8  AmD  628  (holding  that, 
where  a  charter  of  a  religious  cor- 
poration required  two  thirds  to  form 
a  quorum,  and  it  was  stated  on  the 
minutes  that  on  due  invitation  the 
corporators  met,  and  it  was  not  usual 
to  mention  on  the  minutes  the  names 
or  number  of  those  present,  thU 
amounted  to  saying  that  two  thlidt 
assembled). 

76.  General  Inv.  Co.  v.  Bethlehem 
Steel  Corp.,  248  Fed.  808. 


For  later  eMras,d«vslopBMnts  and  olumre*  in  the  law  see  cumulative  Annotations,  same  title,  pag«  and  not*  number. 
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stockholders.*"  '    • 

[%  1439]  13.  Judicial  SnperviBion— a.  In  0«n- 
eraL  In  a  proper  proceeding  a  eonrt  of  equity 
may  direct  the  holding  of  a  stockholders'  meeting 
under  the  control  of  a  special  master,'*  and  the 
action  taken  at  such  a  meeting  will  not  be  set  aside 
because  of  a  wrongful  use  of  the  court 's  interlocutory 
decree,  where  not  brought  to  the  attention  of  the 
court  prior  to  the  meeting.*' 

[f  1440]  b.  Injunction  against  Meeting.  Under 
certain  circumstances  an  injunction  will  lie  to  pre- 
vent the  holding  of  a  corporate  meeting.*"  '  Injunc- 
tions have  been  granted  on  the  ground  that  the  call 
was  misleading,*^  that  the  date  fixed  for  the  meet- 
ing was  unreasonable  in  that  many  stockholders 
would  be  unable  to  vote,*^  and  on  the  ground  that 
some  <of  the  stockholders  have  obtained  an  unfair 
control  by  fraudulently  obtaining  an  injunction 
restraining  the  complainant  from  voting."  Where 
the  stock  of  a  corporation  is  equally  divided  between 
waning  factions,  and  it  is  impossible  to  do  any  busi- 
ness at  a  stockholders'  meeting,  and  the  business  of 
the  company  is  becoming  demoralized  in  consequence, 
an  injunction  will  be  granted  restraining  the  holding 
of  a  particular  stockholders'  meeting  and  of  all 
other  stockholders'  meetings  until  the  further  order 
of  the  court.** 

[$  1441]  c.  Injunction  against  Voting**— (1) 
In  General.  As  has  already  been  noted,  the  holders 
of  stock  which  is  invalid  because  wrongfully  or  irreg- 
nlarly  issued  may  be  enjoined  from  voting  the 
same.**  Where  a  proper  case  is  made  for  equitable 
relief,  a  court  of  equity  has  jurisdiction  to  enjoin 
the  voting  of  stock  at  a  corporate  meeting.**    So  an 


77.  Qeneral  Inv.  Oo.  V.  Bethlehem 
Steel  Corp.,  248  Fed.  303. 

78.  See  Dtipont  v.  Dupont,  251  Fed. 
9S7. 

Jfolffliig  election  under  rapervlsloB 
of  BUMtex  see  infra  XIII,  A. 

79.  Dupont  V.  Dupont,  261  Fed.  937. 

80.  See  infra  this  section. 

81.  Jackson  v.  Munster  Bank,  ti.  R. 
13  Ir.  118. 

82.  Cannon  v.  Trask,  Ij.  R.  20  Eki- 
669. 

83.  Brown  v.  Pacific  Mall  SS.  Co., 
4  F.  Caa.  No.  2.025,  5  Blatchf.  525. 

8*.     Merrifield  v.  Burrows,  163  III. 
A.  523. 

86.    Xnjnnetion  affalnrt  votlnr  hyi 
Adversely  interested  stockholders  see 

supra  S  1384. 
Corporation  see  supra  J  1400. 
Illegal  voting  trust  see  supra  {  1433. 
Invalid  or  Irregular  stock  see  supra 

{  669. 
Majority  holder  of  stock  see  supra 

One  of  two  trustees  see  supra  {  1396. 
Pledgees  see  supra  t  1399. 
Proxy  see  supra  S  1416. 

86.  See  supra  §  669. 

87.  See    Infra   this    section;   and 
cross  references  supra  note  86. 

88.  Webb  v.  Rldgely,  38  Md.  364 
(holding  that  an  Injunction  will  lie  to 
restrain  the  voting  of  stock,  the 
transfer  of  which  has  been  colorably 
made  for  the  purpose  of  fraudulently 
controlling  an  election.  In  violation  of 
a.  charter  restriction  that  each  stock- 
holder shall  be  entitled  .to  one  vote 
.for  each  share  of  stock  held  by  him 
not  exceeding  twenty  votes  in  all); 
Campbell  v.  Poultney,  6  Gill  &  J. 
(Md.)  94,  26  AmD  659  (holding  that 
such  an  Injunction  would  be  allowed 
where  it  appeared  that  certain  shares 
were  transferred  without  considera- 
tion to  divers  persons,  and  that  pow- 
ers of  attorney  were  taken  back  by 
the  real  owners  to  enable  them  to  cast 
a  greater  number  of  votes  than  the 
charter  would  allow  to  a  single  hold- 
er of  the  shares,  and  that  the  bill 
was  not  faulty  for  not  Joining  the 
corporation  by  name  as  a  party,  and 
also  the  transferees  of  the  shares,  it 


having  alleged   that   they  were  vn- 
luiown). 

89.  Brown  v.  Pacific  Mall  SS.  OOn 
4  F.  Cas.  No.  2,025,  6  Blatchf.  626. 

90.  Stewart  v.  Pierce,  116  Iowa  738, 
89  NW  234.  To  same  effect  Morris  v. 
Stevens,  17  Pa.  209  [atC  178  Pa.  668, 
36  A  161]  (holding  that,  where  a 
de  facto  offlcer  of  a  corporation  pro- 
cures  an  issue  to  himself  of  a  greater 
number  of  shares  of  stock  than  he  is 
proportionately  entitled  to,  equity 
will  restrain  him  from  voting  the 
stock  until  a  proper  equilibrium  is  re- 
stored among  the  stockholders). 

91.  Flostroy  V.  William  B.  CJorby 
Coal  Co..  80  N.  3.  Eq.  547,  85  A  678. 

93.  Morris  v.  Stevens,  17  Pa.  Co. 
209  [afr  178  Pa.  563.  36  A  1611. 

93.  Clowes  V.  Miller,  60  Ni  J.  Eq. 
179,  47  A  345. 

94.  Lucas  V.  Mllliken,  139  Fed.  816: 
Converse  v.  Hood,  149  Mass.  471,  21 
NB  878,  4  IiRA  621;  In  re  Rochester 
Dist.  Tel.  Co.,  40  Hun  (N.  Y.)  173; 
Reed  v.  Jones,  6  Wis.  680. 

.  [a]  XUnstnttona. — (1)  An  inJimC- 
tlon  will  not  be  granted  at  the  suit 
of  one  who  is  a  stockholder  in  two 
corporations  to  enjoin  the  owner  of  a 
controlling  Interest  in  one  of  the  cor-~ 
porations  from  voting  at  a  stock- 
holders' meeting  therein,  in  favor  of 
the  proposition  that  such  corporation 
shall  engage  in  a  certain  business,  on 
the  ground  that  engaging  in  such 
business  would  be  an  illegal  interfer- 
ence with  the  rights  of  the  other  cor- 
poration. Converse  v.  Hood,  149  Mass. 
471,  476,  21  NE  878,  4  L,RA  521  (where 
it  was  said:  "Whether  the  corpora- 
tion will  run  the  risk  of  such  litiga- 
tion Is  plainly  a  matter  of  the  major- 
ity, and  not  the  minority,  of  its  stock- 
holders to  determine").  (2)  That  the 
stockholders  against  whom  the  in- 
junction is  asked  may  possibly  by 
voting  their  stock  abuse  their  trust  is 
not  a  ground  for  an  Injunction.  Lucas 
V.  MllTlken,  139  Fed.  816.  (3)  A  pre- 
liminary injunction  should  not  issue, 
upon  the  complaint  of  a  minority  of 
the  directors,  to  restrain  a  person 
from  voting  on  an  alleged  excess  of 
stock  which  the  company  haa  taken 


injunction  will  lie  to  restrain  the  voting  of  stock  in 
y\o\a.i\aa  of  charter  restrictions;**  to  restrain  stock- 
holders from  voting  a  majority  of  the  stock  procured 
by  fraud;**  to  restrain  stockholders  from  votii^ 
more  stock  than  they  own;'°  to  restrain  the  presi- 
dent of  a  corporation  from  voting  stock  purchased 
by  him  on  execution  sale,  where  the  stock  had  previ< 
ously  been  transferred  to  a  third  person  who  ac- 
quired a  valid  title  ;*^  to  restrain  de  facto  directors 
who  have  increased  the  stock  and  taken  it  them- 
selves to  the  exclusion  of  another  faction,  from  vot- 
ing the  stock  for  the  purpose  of  obtaining  control  of 
the  corporation;*'  or  to  restrain  one  from  directing 
the  voting  of  stock,  the  absolute  right  to  which  has 
been  transferred  by  him  to  another.**  Nevertheless 
the  rig^t  to  an  injnnotion  must  be  clearly  estab- 
lished.** 

IdMdies.  Minority  stockholders  of  a  corporation 
are  not  guilty  of  such  laches  in  commencing  suit  to 
restrain  the  majority  stockholders  from  voting  in 
favor  of  disposing  of  all  the  corporate  property  as 
will  prevent  relief,  where  the  suit  is  commenced  be- 
fore the  time  fixed  **  for  voting  on  the  question  of 
making  the  transfer. 

Belief  to  def  endaiit.  One  who  has  been  restrained 
by  an  inifcerim  injunction  from  voting  upon  shares 
held  by  him  at  any  meeting  of  the  company  may 
apply  to  the  court  for  an  injunction  against  elec- 
tions, or  to  have  the  injunction  against  him  sus- 
pended so  far  as  to  allow  him  to  vote  for  an  adjoom- 
ment  of  the  meeting,  or  to  vote  thereat.** 

[\  1442]  (8)  Kotice.  An  injunction  to  restrain 
stockholders  from  voting  cannot  be  issued  without 
notice  to  them.**    Nevertheless  an  injunction  may 

no  steps  to  declare  void,  where  it  does 
not    appear    that    his    voting    would 

Jroduce  irreparable  and  permanent  in- 
ury,  or  any  grent  and  imminent  dan- 
fer.  Reed  v.  Jones,  -6  Wis.  680.  (4) 
'he  individual  defendants  owned  a 
majority  of  the  stock  of  a  corpora- 
tion, and  one  of  them  had  a  con- 
trolling Interest  In  a  second  corpora- 
tion which  was  engaged  in  the  same 
line  of  business  and  in  competition 
With  the  defendant  corporation.  The 
defendant  corporation  claimed  pat- 
ents to  certain  appliances,  and  was 
Invrflved  in  litigation  with  the  second 
corporation.  One  of  the  individual 
defendants  had  been  urging  a  dis- 
missal of  the  litigation  and  the  gra- 
tuitous licensing  of  the  second  cor- 
poration during  the  time  when  he 
could  not  vote  his  stock  because  of  a 
voting  trust  created  at  the  time  the 
defendant  corporation  was  organized. 
It  was  held  tliat,  where  the  Individual 
defendants  had  done  nothing  illegal 
and  threatened  nothing  illegal,  the 
rights  of  the  minority  stockholders 
who    desired     protection     would     be 


iply    protected    by    enjoining    the 

individual  defendants  from  wasting 
the  assets  of  the  corporation  or  at- 
tempting to  monopolize  the  business 
In  which  It  was  engaged,  and  they 
sbould  not  be  enjoined  from  voting 
tlielr  stock.  Davidson  v.  American 
Blower  Co.,  243  Fed.  167,  168  CCA  33. 
(6)  A  director  of  a  corporation  cannot 
sue  In  equity  to  hinder  or  control  the 
election  of  other  agents  of  the  com- 
pany in  the  manner  prescribed  by  Its 
charter  and  by-laws,  on  any  showing , 
as  to  what  such  agents  may  or  may 
not  do,  or  intend  to  do;  especially 
nntil  he  has  tried  the  usual  methods 
of  relief,  and  Invoked  the  action  of 
thefull  board  of  directors.  Greenough 
V.  Alabama  Great  Southern  R.  C!o., 
64  Fed.  23. 

96.  Forrester  v.  Boston,  etc,  Cons. 
Copper,  etc,  MIn.  Co.,  21  Mont  644,  666, 
66  P  229,  863. 

96.  Beaudry  v.  Read,  10  OntWR 
622. 

87.  Brown  v.  Pacific  Mall  SS.  Co., 
<  F.  Ciaa.  Mo.  2.086.  6  BUtchf.  626.    ^ 
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issue  against  those  defendants  who  have  been  served 
with  process  and  notice,  although  there  are  other 
defendants  who  have  not  been  so  served.*^  Service 
upon  the  eorporstion  cannot  be  considered  as  service 
upon,  stockholders  who  are  not  directors;^*  but 
Tmere  a  stockholder  is  also  a  director,  service  on 
the  corporation  at  its  office  is  suffteieut  to  give  him 
xeasonable  notice.^ 

[i  1443]  (3)  Parties.  A  stockholder  whom  it 
is  sought  to  enjoin  from  voting  stock  at  a  corporate 
meeting  is  an  indispensable  party  defendant.'  And 
this  is  true,  although  he  is  also  a  director;'  or  al- 
though the  stockholder  is  another  corporation  which 
owns  a  majority  of  the  stock,  and  the  same  persons 
constitute  a  majority  of  the  stockholders  of  both  cor- 
porations.* The  corporation  does  not  represent  the 
stockholder  in  such  sense  that  the  presence  of  the 
latter  may  be  dispensed  with.*  So  it  has  been  held 
that,  where  the  stockholder  has  not  been  served  with 
process,  the  mere  filing  by  the  corporation  defendant 


of  an  affidavit  made  by  the  stockholder  does  not  con- 
stitute an  appearance  by  him  which  makes  him  a 
party.*  Under  a  rule  of  the  federal  court  where  the 
stockholders  of  a  corporation  are  very  numerous,  the 
court  may  dispense  with  making  them  all  parties  to 
a  bill  to  enjoin  stockholders  from  voting  at  a  cor- 
porate meeting.^  Persons  who  have  parted  with  all 
interest  in  stock  are  not  neciessary  parties  to  a  bill 
to  enjoin  purchasers  from  voting  the  stock;*  and 
this  is  so  although  the  stock  BtUl  stands  in  their 
names  on  the  books  of  the  corporation.* 

[$  1444]  0.  Sning  or  Defending  on  Behalf  of 
Corporation  ^^ — 1.  Sight  to  Sne — a.  In  GeneraL 
As  a  general  rule  an  action  to  redress  or  prevent  in- 
juries to  the  corporation  cannot  be  maintained  by  a 
stockholder  or  the  body  of  stockholders  in  their  own 
names  or  in  the  corporate  name,  but  the  action  must 
be  brought  by,  and  in  the  name  of,  the  corporation 
itself.*^  This  is  true,  although  the  injury  to  the  cor- 
poration may  incidentally  result  in  the  destruction 


98.  Brown  v.  Pacific  Mail  aS.  Co., 
4  F.  Cas.  No.  2.025,  6  Blatchf.  62S. 

99.  Brown  V.  Pacific  Mall  SS.  Co., 
4  F.  Cas.  No.  2,026,  5  Blatchf.  526. 

[a]  B«saon  for  ml*. — "In  regard 
to  parties  who  have  not  been  served, 
the  court  cannot  grant  an  injunction 
against  them,  uqlese  they  are  per- 
sons holding  suqh  a  position  as  that 
they  can  be  considered  a  single  party, 
for  the  purpose  of  restraining  them 
from  doing  a  particular  act  in  which 
all  are  concerned — such  as  being 
members  of  a  body  of  trustees  or  of 
the  board  of  directors  of  a  corpora- 
tion. But,  so  far  as  parties  are  con- 
cerned wno  are  sought  to  be  re- 
strained from  doing,  individual  acts 
In  individual  matters,  the  Court  has 
no  power  to  include  them  in  the  in- 
junction without  previous  notice  to 
them."  Brown  v.  Pacific  Mall  SS. 
Co.,  4  F.  Cas;  No.  2,025,  6  Blatchf.  625, 
638. 

1.  Brown  v.  Pacific  Mail  SS.  Co.,  4 
F.  Cas.  No.  2,02S,  6  Blatchf.  526. 

2.  Qeneral  Inv.  Co.  v.  Lake  Shore, 
etc.,  R.  Co.,  260  Fed.  160,  162  CCA  296: 
Taylor  v.  Southern  Pac.  R.  Co.,  122 
Fed.  147  [app  dism  129  Fed.  1007.  62 
CCA  684];  Jones  v.  Nassau  Suburban 
Home  Co.,  53  Misc.  68,  103  NTS  1089. 

8.  Jones  v.  Nassau  Suburban 
Home  Co.,  S3  Misc.  68,  103  IfTS  1089. 

4.  Taylor  v.  Southern  Pac.  R.  Co., 
122  Fed.  147  [app  dlsm  129  Fed.  1007, 

61  CCA    684]. 

6.  Taylor  v.  Southern  Pac.  R.  Co., 
122  Fed.  147  [app  dlsm  129  Fed.  1007, 

62  CCA   684]. 

[a]  Besson  for  Tiil*..^The  rule 
that  a  cori>oration  represents  its 
stockholders  in  the  defense  of  suits 
applies  only  when  the  matter  liti- 
gated is  a  corporate  matter  which 
affects  Its  stockholders  as  a  body,  as 
distinct  from  a  right  which  pertains 
only  to  one  in  his  character  as  the 
owner  and  holder  of  particular 
shares;  and  it  cannot  be  applied  to  a 
suit  by  stockholders  to  enjoin  the 
voting  of  the  shares  owned  by  a 
particular  stockholder  on  grounds 
peculiar  to  him,  so  as  to  render  his 
presence  as  a  party  unnecessary. 
Taylor  v.  Southern  Pac.  Co.,  122  Fed. 
147  [app  dlsm  129  Fed.  1007,  62  CCA 
684]. 

6.  Taylor  v.  Southern  Pao.  Co., 
122  Fed.  147  [app  dlsm  129  Fed.  1007, 
<2  CCA  684]. 

7.  Brown  v.  Padflo  Mail  SS.  Co.. 
4  F.  Cas.  No.  2,025.  6  Blatchf.  526 
(holding  further  that  a  court  of 
equity  will  not  properly  exercise  its 
discretion  should  it  refuse  to  proceed 
in  a  case  without  making  a  person 
a  party  plaintiff,  when  to  make  him 
such  would  oust  the  jurisdiction  of 
the  court  in  regard  to  the  parties 
before  It,  and  enough  parties  are  be- 
fore it  to  represent  the  adverse  In- 
terests of  the  dilTerent  parties  Who 
are  properly  before  It). 


8.  Ryan  v.  Seaboard,  eta,  B. 
Co.,  89  Fed.  897,  406  (where  it  is 
said:  "So  far  as  they  are  concerned, 
they  are  out  of  the  controversy,  and 
no  decree  for  or  against  them  Is 
needed  or  can  be  made"). 

9.  Ryan  t.  Seaboard  Air  Line  R. 
Co.,  89  Fed.   397. 

10.  Cross  references: 
Actions   by   stockholders  against: 

Corporation    see    supra    Sf    1383- 

1347. 
Directors  or  ofBoers  see  infra  XIII, 

C. 
Other    stockholders  ■  see    supra    i{ 

1347-1863. 
Promoters  see  supra  I  367. 
After  dissolution  of  corporation  see 

Infra  XVIII. 
Interference  with   discretion   of: 
Directors  see  Infra  XIII,  C. 
Majority    stockholders    see    supra 

t  1334. 
Bight  of  stockholder  to: 
Appeal   from   judgment  or   decree 

against    corporation    see    Appeal 

and  Brror  }  519. 
Certiorari  In  behalf  of  corporation 

see  Certiorari  {   101. 

11.  U.  S.— Hodge  v.  Meyer,  262 
Fed.  479,  164  CCA  896;  West  End  St. 
R.  Co.  v.  Malley.  246  Fed.  626,  168 
CCA.  681;  Kelly  v.  Dolan,  218  Fed. 
966  [aft  233  Fed.  635,  147  CCA  443}; 


Gktge  v.  Riverside  Trust  Co.,  156  Fed. 

■«  [a.,  ::      M  "  -    ::,  :;  rr 

224,   64  L.   ed.   1210];   Ritchie   v.   Mc- 


lOOl  [app  dlsm  218  U.  S.  690,  31  SCt 


Mullen,  79  Fed.  522.  25  CCA  60; 
Langdon  v.  Hillside  (Doal,  etc.,  Co., 
41  Fed.  609;  Forbes  v.  Memphis,  etc.,- 
R.  Co.,  »  F.  Cas.  No.  4,926,  2  Woods. 
323. 

Ala. — Masberg  v.  Granville,  76  S 
164;  Crow  v.  Florence  Ice,  etc.,  Co., 
143  Ala.  541,  39  S  401:  Louisville, 
etc.,  R.  Co.,  V.  Neal,  128  Ala.  149, 
29  3  865;  Bell  v.  Montgomery  Light 
Co.,  108  Ala.  276,  16  S  669;  Perry 
v.  Tuskaloosa  Cotton-Seed  Oil-Mill 
Co.,  93  Ala.  364,  9   S  217. 

Colo. — Larimer,  etc..  Reservoir  Co. 
V.  Ft  Collins  MilUne,  etc,  Co.,  60 
C^lo.  241,  162  P  1160;  Holmes  v.  Jew- 
ett,  55  C^olo.  187,  134  P  665;  Arkansas 
River  Land,  etc.,  (3o.  v.  Farmers'  L. 
&  T.  Co..  13  Colo.  687,  22  F  954. 

Conn. — ^AUen  v.  Curtis,  26  Conn. 
4S6. 

Ind. — Smith  v.  Parker,  148  Ind. 
127,  45  NB  770;  Tomllnson  v.  Brick- 
layers' Union  No.  1,  87  Ind.  808;  Cut- 
shaw  v.  Fargo,  8  Ind.  A.  691,  34  NE 
376,   3«    NE  660. 

Ky. — Oilman  v.  German  Lith.  Stone 
Co.,  152  Ky.  606,  610,  163  SW  996 
(dt  Cyc];  Retnecke  v.  Bailey,  112 
SW  569,  671.  33  KyL  977  [cit  Cyc]; 
Collier  v.  Deering  Camp  Ground  As- 
soc, 66  SW  183,  23  KyL  1799;  Jones 
v.  Johnson,   10  Bush   649. 

La. — Levert  v.  Shirley  Planting 
Co.,  136  La.  929,  981,  66  S  301  [pit 
Cyc];  Mloton  v.  Del  Corral,  132  La. 
780,   736,  61  S  771    [clt  <3yc]. 


Me. — Kennebec,  et&,  R.  Co.  ▼. 
Portland,  etc.,  R.  Co.,  54  Me.  173. 

Mass. — Farrar  v.  Pillsbury,  217 
Mass.  330,  104  NE  737:  0>nverse  T. 
United  Shoe  Mach.  Co..  186  Mass.  422. 
70  NE  444;  Smith  v.  Hurd,  12  Mete 
371,    46   AmD   690. 

Mich. — Peo.  v.  State  Treasurer,  24 
Mich.  468. 

Mo. — Vogeler  v.  Punch,  SOS  Mo. 
668,    108    SW    1001. 

N.  T. — General  Rubber  Oo.  v.  Bene- 
dict, 164  App.  Div.  332,  149  NTS  830 
[aft  216  N.  T.  18,  109  NE  96,  LR.\ 
1915^  617);  Howe  v.  New  Torfc.  etc.. 
R.  Co.,  142  App.  Div.  461,  126  NYS 
1090;  Waters  v.  Waters,  ISO  App.  Div. 
878,  115  NTS  432  [aft  201  N.  T.  184, 
94  NB  602];  Burden  v.  Burden.  I 
App.  Div.  160,  40  NTS  499  faff  169 
N.  T.  287,  64  NE  17];  Gardiner  v. 
Pollard,  23  JI.  T.  Super.  674;  Bishop 
V.  Houghton,  1  B.  D.  Smith  666; 
0'(3onnor  v.  Virginia  Pass.,  etc..  Co., 
46  MiBc  228,  92  NTS  161;  Nlles  v. 
New  Tork  Cent.,  etc.,  R.  Cto.,  35  Misc. 
89,  71  NTS  271  [aff  69  App.  Div.  144, 
74  NTS  167  (aff  176  N.  T.  119,  68 
NB  142)];  Lewlsohn  v.  Anaconda 
Copper  Mln. '  Co.,  26  Misc  613,  66 
NTS  807;  Thompson  v.  Stanley,  20 
NTS  317. 

N.  C. — Moore  V.  Silver  Valley  Mln. 
C6^  104  N.  C.  584,  10  SE  679. 

Okl.  —  Checotah  Hardware  Ck>.  v. 
Hensley,  42  Okl.  260,  141   P  422. 

Or.— Balllie  v.  Columbia  Gold  MlB. 
Co.,  8<  Or.  1.  166  P  965,  167  P  1167. 

Pa. — White  v.- Pittsburgh  First  Nat 
Bank,  252  Pa.  205,  97  A  408;  South- 
west Natural  Gas  Co.  v.  Fayette 
Fuel-Gas  Co.,  146  Pa.  IS,  28  A  224. 

Tenn. — ^Boyd  v.  Sims,  87  Tenn.  711. 
11  SW  948. 

Tex. — ^Bvans  v.  Brandon,  SS  Tex.  66. 

Wash. — Nlnneman  v.  Fox,  4>  Wash. 
43^86  P  218. 

Wis.— Brahm  v.  M.  C  OeW  Co.,  138 
Wis.  674,  112  NW  10«4. 

B.  C. — Johnston  v  Thompson.  19 
B.  C.  105.  DomLR  648,  26  WestLR 
814,    6   WestWkly   1214. 

Man. — Colonial  Assurance  Oo.  v. 
Smith  (No.  2>.  23  Man.  243, 12  DomLR 
113,    24  WestLR  105. 

"Ordinarily  a  stockholder  has  no 
right  to  either  prosecute  or  defend 
suits  in  his  own  name  for  the  cor- 
poration In  which  he  holds  the  stock. 
If  the  corporation  has  lost  property 
or  assets  through  the  fraud  of  oth- 
ers, or  by  any  othAr  means,  it  is  its 
duty  to,  and  ordinarily  it  alone  can,  in 
Its  corporate  name,  pursue  and  re- 
cover the  property."  Checotah  Hard- 
ware Co.  V.  Hensley,  42  OkL  260,  284, 
141  P  422. 

"It  is  well  settled  that  a  corpora- 
tion, by  Its  proper  officers,  is  pri- 
marily the  proper  party  to  maintain 
an  action  to  protect  its  property  and 
Interests  and  enforce  Its  contracts." 
Gllman  v.  German  Llth.  Stone  Co. 
152  Ky.  606,  609,  1E3  SW  996. 
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or  depreciation  of  the  valae  of  the  stock.^'  And  the 
fact  that  the  complaining  stockholder  is  the  owner 
of  all^*  or  substantially  all^*  of  the  capital  stock  does 
not  enlarge  his  rights  in  this  respect.  The  stock- 
holders cannot  as  individuals  recover  on  a  canse  of 
action  vested  in  the  corporation,  although  all  unite 
in  the  action.^"  The  general  rule  is  applicable  in 
equity  as  well  as  in  law  so  that  stockholders  cannot 

"As  a  rule  suits  to  enforce  rights 
belonrlne  to  the  oorporation  must  be 
brought  In  Its  name  and  upon  t^e 
action  of  the  board  of  directors." 
Holmes  v.  Jewett,  66  Colo.  187.  191, 
1S4  P  665. 

~It  Is  -well  settled  that  an  action  to 
recover  corporate  property  must  be 
brought  In  the  name  of  the  corpora- 
tion, and  that  such  an  action  cannot 
be  maintained  by  one  or  more  stock- 
holders unlesi.  it  should  be  shown 
that  the  corporation  or  Its  directors 
declined  to  bring  the  action,  and  that 
the  Interests  of  the  stockholders 
make  It  necessary  that  one  should 
be  Instituted."  Relnecke  v.  Bailey, 
122  SW  669,  671,  33  KyL  977. 

[aj  Beasons  for  ml*. — "In  the  na- 
ture of  the  matter.  It  would  contra- 
vene every  principle  of  intelligent 
procedure,  be  Impracticable  and  ab- 
surd, to  allow,  ordinarily,  one,  or 
more,  of  the  stockholders  of  a  cor- 
poration to  bring  actions  to  recover 
property,  or  the  value  of  it,  that  be- 
longs to  it,  or  to  recover  damages 
for  Injuries  to  It,  or  its  property,  or 
to  collect  debts  jQue  to  It."  More  v. 
Silver  Valley  Min.  Co.,  104  N.  C.  534, 
642,  10  SS  679. 

[b]  Th»  ml*  Is  aspUeabU  tot  (1) 
An  action  at  law  for  the  conversion 
of  property  of  the  corporation.  lAng- 
don  v.  Hillside  Coal,  etc.,  Co.,  41  Fed. 
609;  Steele  Lumber  Co.  v.  Laurens 
Lumber  Co.,  98  Qa.  829,  24  SB  755; 
Tomllnson  v.  Bricklayer  s  Union  No. 
1,  87  Ind.  808.  (2)  A  suit  to  enforce 
the  right  of  the  corporation  to  land. 
Van  Cleave  v.  Demorest,  170  App.  Div. 
928,  160  NYS  923.  (3)  An  action  at 
law  to  recover  for  goods  sold  by  the 
corporation.  Cutshaw  v.  Fargo,  8 
Ind.  A.  691,  34  NB  376,  86  NET  660. 
(4)  An  action  to  recover  damages  for 
breach  of  contract.  Smith  v.  Parker. 
148  Ind.  127,  46  NB  770.  (5)  A  Bul{ 
in  equity  to  enforce  speclflc  perform- 
ance of  the  contracts  of  the  corpora- 
tion. Collier  V.  Deering  Camp 
Ground  Assoc,  66  SW  183,  23  KyL 
1799.  (6)  An  action  of  replevin  to 
recover  corporate  property.  Button 
V.  Hoffman.  61  Wis.  20,  20  NW  667, 
60  AmR  131.  (7)  An  action  to  enjoin 
violation  of  a  covenant  not  to  en- 
gage in  the  business  of  furnishing 
ice  for  water  coolers  In  a  certain 
district,  where  the  corporation  Is 
operating  such  business.  Olson  v. 
Ostby,  178  111.  A.  165.  (8)  An  action 
on  a  note  given  to,  or  held  by,  an  In- 
corporated association.  Habicht  v. 
Pemberton,  6  N.  Y.  Super.  657.  (9) 
An  action  to  redress  a  slander  of  title 
of  property  of  the  corporation.  Lang- 
den  V.  Hillside  Coal,  etc..  Co.,  41  Fed. 
809.  (10)  An  action  to  enjoin  the  In- 
■frtnglng  of  a  trade-mark  which  is  the 
property  of  "the  corporation.  Con- 
verse V.  Hood,  149  Mass.  471,  21  NB 
878,  4  LRA  621.  (11)  A  suit  by  a 
minority  stockholder  In  a  mutual 
ditch  company  to  protect  a  decreed 
appropriation  of  a  ditch  by  ouletlng 
title  thereto  and  obtalnincr  injunctive 
relief,  on  the  ground  that  the  ditch's 
priority  Is  being  clouded.  Larimer, 
etc..  Reservoir  Co.  v.  Ft.  Collins 
Milling,  etc..  Co.,  66  Colo.  241,  152  P 
1160.  (12)  The  sale  of  all  the  stock 
by  the  stockholders  owning  It,  all  re- 
serving the  right  to  themselves  as  in- 
dividuals to  continue  an  action  com- 
menced by  the  corporation,  does  not 
deprive  the  corporation  of  the  right 
to  continue  the  action;  the  contract 
does  not  bind  the  corporation;  the 
claim  remains  the  claim  of  the  cor- 
poration and  it  can  refu-ie  the  use 
of  Its  name  in  an  action  for  Its  re- 
covery. Puritan  Coal  Mln.  Co.  v. 
PennsTlvania  R.  Co..  287  Pa.  420,  86 


ordinarily  sue  in  equity  to  ledress  wrongs  done  to 
the  eorporatitfn,**  but  in  well  recognized  classes  of 
oases^'  upon  the  actual  or  virtual  refusal  of  the 
corporation  to  sne^'  an  individual  stockholder  may, 
in  equity,  sue  on  behalf  of  himself  and  othei*  stock- 
holders and  for  the  benefit  of  the  corporation  to  re- 
dress a  wrong  which  is  primarily  to  the  corpora- 
tion.^'   So  a  stockholder  may  sue  on  behalf  of  his 


A  426,  AnnCa8l914B  87.  (IS)  An 
agreement  between  two  corporations 
whereby  one  guarantees  the  other  a 
certain  annual  dividend  on  Its  capital 
stock  Is  a  guaranty  to  the  corpora- 
tion. Flagg  V.  Manhattan  R.  Co.  10 
Fed.  413,  20  Blatchf.  142;  Harkness  v. 
Manhattan  R.  Co.,  64  N.  T.  Super.  174 
tappr  112  N.  T.  26,  19  NB  489,  2 
LRA  648].  (14X  An  action  to  recover 
discriminatory  dividends,  paid  by  a 
corporation  to  certain  stockholding 
employees;  Gtodley  v.  Crandall,  163 
App.  Div.  697,  139  NTS  236  [mod  on 
other  grounds  212  N.  T.  121,  106  MS 
818]. 

13.  Hodge  V.  Meyer,  262  Fed.  479, 
164  CCA  396;  Kelly  v.  Mississippi 
River  Coaling  Co.,  176  Fed.  482; 
Ames  V.  American  Tel.,  etc.,  Co.,  166 
Fed.  820;  Dudley  v.  Armenia  Ins. 
Co.,  116  App.  Div.  380,  100  NYS  818; 
Nlles  v.  Niw  York  Cent.,  etc.,  R.  Co., 
85  Misc.  69,  71  NYS  271  [aff  69  App. 
Div.  144,  74  NTS  617  (aff  176  N.  T. 
119,  68  NE  142)];  Snyder  v.  Bender, 
173  NTS  401. 

13.  Randall  v.  Dudley,  111  Mich. 
437,  69  NW  729;  Button  v.  Hoffman, 
61  Wis.  20,  20  NW  667,  60  AmR  131. 

14.  Van  Cleave  v.  Demorest,  170 
App.  Div.  928,  160  NTS  923;  White  v. 
Pittsburgh  First  Nat.  Bank,  252  Pa. 
205.  97  A  403. 

15.  Cutshaw  V.  Fargo,  8  Ind.  A. 
691,  34  NB  376,  36  NE  650;  Hamilton 
V.  James  A.  Cushman  Mfg.  Co.,  15 
Tex.  Civ.  A.  338,  39  SW  64t. 

[a]  Ob  ooatraot.  —  Stockholders 
cannot  In  their  Individual  capacity 
maintain  an  action  on  a  contract  of 
the  corporation  with  a  third  person 
although  all  or  nearly  all  of  the 
stockholders  are  represented.  Hamil- 
ton V.  James  A.  Cushman  Mfg.  Co., 
16  Tex.  Civ.  A.  338,  39  SW  641. 

16.  Ala. — Tuscaloosa  Mfg.  Co.  v. 
Cox,  68  Ala.  71. 

Colo.— Miller  v.  Hurray.  17  Colo. 
408.  80  P  461. 

Ga. — Colquitt  V.  Howard,  11  Qa. 
656. 

Me. — ^Kennebec  etc.,  R.  Co.  v.  Port- 
land, etc.,  R.  Co.,  54  Me.  173. 

Mass. — ^Abbott  v.  Merrlam,  8  Cush. 
688;   Pratt  v.   Bacon,   10   Pick.   123. 

Mo. — Slattery  v.  St.  Louis,  etc, 
Transp.  Cto.,  91  Mo.  317,  4  SW  79,  60 
AmR    246. 

N.  J. — Brown  v.  Vandyke,  8  N.  J. 
Bq.  796,  66  AmD  250. 

N.  T. — Robinson  v.  Smith,  3  Paige 
222.  24  AmD  212;  Forbes  v.  Whit- 
lock.  3  Bdw.  446. 

Okl. — Snilth  v.  Oklahoma  Supply 
Co.,  46  Okl.  776,  149  P  879;  Checotah 
Hardware  Co.  v.  Hensley,  42  Okl.  260, 
264,   141   P  422    [quot  C^rc]. 

R.  I. — Hodges  V.  New  England 
Screw  Co.,  1  R.  I.  312,  63  AmD  624. 

And  see  supra  note  11. 

17.  See  Infra  notes  20-28. 

18.  See  Infra  SJ  1449-1461. 

19.  U.  S. — Greenwood  v.  TTnlon 
Freight  R.  Co.,  105  V.  8.  1»,  26  L. 
ed.  961;  Davenport  v.  Dows,  18  Wall. 
626,  21  L.  ed.  938;  Dodge  v.  Wool- 
sey.  18  How.  3.11,  16  L.  ed.  401:  Kelly 
V.  Dolan,  233  Fed.  68B.  147  CCA  443 
raff  218  Fed.  966];  Ogden  v.  Gilt 
Bdge  Cons.  Mines  Co.,  226  Fed.  723, 
140  CCA  597;  Metcalf  v.  American 
School  Furniture  Co.,  122  Fed.  116; 
Dickinson  v.  Consolidated  Tract. 
Co.,  114  Fed.  282  [aff  119  Fed.  871,  66 
CCA  401  (certiorari  den  191  D.  S. 
567,  24  set  841.  48  L.  ed.  305)1;  Ed- 
wards V.  Bay  State  Gas  Co.,  91  Fed. 
942:  Strelght  v.  Junk,  59  Fed.  821,  8 
(X;A  137;  McGeorge  v.  Big  Stone  Gap 
Impr.  (3o.,  67  Fed.  262;  Forbes  v. 
Gracey.  9  F.  Cas.  No.  4.924  [aff  94 
U.  8.  762,  114  L.  ed.  3131;  Heath  V. 
Erie  R.  C».  11   F.  Caa.   No.    6,Se6.  8 


Blatchf.  847;  Perdlcarls  v.  Charleston 
Gaslight  Co.,  19  F.  Cas.  No.  10,974, 
Chase  435;  Fond  v.  Vermont  Valley 
R.  (30.,  19  F.  Cas.  No.  11,286,  12 
Blatchf.  280;  Samuel  v.  Holladay,  21 
F.   Cas.  No.   12,288,  Wooiw.  400.. 

Ala.— Ellis  V.  Vandergrlft,  178 
Ala.  142,  66  S  781;  Crow  v.  Florence 
Ice,  etc.,  Co.,  143  Ala.  641.  89  S  401; 
Steiner  v.  Parsons,  16  S  6;  Perry  v. 
Tuskaloosa  Cotton-Seed  Oil-Mill  Co., 
93  Ala.  864,  9  8  217. 

(^1. — Waymire  v.  San  Francisco, 
etc.,  R.  Co.,  112  Cal.  646.  44  P  1086: 
WIckersham  v.  Crittenden,  93  Cal. 
17,  18  P  788;  Cogswell  v.  BuU,  39 
CaL  320:  Neall  v.  Hill,  16  Cal.  145, 
76  AmD   508. 

Colo. — Duquesne  Gold  Mln.  Go.  v. 
Glaser,  46  Colo.  186,  103  P  299;  Peo- 
ple's Sav.  Bank  v.  Colorado  Mln. 
Exch.  Bldg.  Co.,  8  Colo.  A.  354,  46  P 
620. 

Conn. — Byrne  v.  Schuyler  Electric 
Mfg.  Co.,  66  Conn.  836,  31  A  833,  28 
LRA  304;  Allen  v.  Curtis,  26  Conn. 
466. 

Ga — Alexander  v.  Atlanta,  etc.,  R 
Co.,  113  Ga.  198,  88  SE  772,  64  I^RA 
305;  Colquitt  v.  Howard,  11  Ga.  656. 

111. — Parwell  v.  Great  Western  Tel. 
Co.,  161  111.  522,  44  NB  891;  Higglns 
V.  Lanslngh,  164  111.  301-,  40  NB  362; 
Bruschke  v.  Nord  Chicago  Scheutzen 
Verein,  146  111.  433,  34  NE  417;  Chi- 
cago V.  Cameron,  120  111.  447,  11  NE 
899;  Eldred  v.  Ripley,  97  IlL  A.  603; 
Chicago,  etc.  Rapid  Transit  R.  Co. 
V.  Northern  Trust  Co.,  80  111.  A. 
460  [aff  195  111.  288,  63  NE  136]; 
Hyde  Park  Gas  Co.  v.  Kerber,  6  111. 
A.   132. 

Ind. — Carter  v.  Ford  Plate  Glass 
Co..   85   Ind.   180. 

Kan. — Burnes  v.  Atchison,  48  Kan. 
507,    29    P   579. 

Ky. — Burley  Tobacco  Co.  v.  Vest, 
165  Ky.  762,  178  SW  1102;  Chilton 
V.  Bell  County  Coke,  etc.,  Co.,  163 
Ky.  775,  156  SW  889;  Relnecke  v. 
Bailey,  112  SW  669,  83  KyL  977; 
Pittsburg,  etc^.  R.  Co.  .v.  Dodd,  115 
Ky.  176,  72  SW  822,  24  KyL  2067,  74 
SW  1096,  26  KyL  265;  Collier  v.  Deer- 
ing Camp  Ground  Assoc,  66  SW 
183,  23  KyL  1799. 

La. — Watkins  v.  North  American 
Land,  etc,  Co.,  107  La.  107,  31  S  683. 

Me.— Wells  V.  Dane,  101  Me.  67,  63 
A  324. 

Md. — Mottu  V.  Primrose,  28  Md. 
482. 

Mass. — ^Kelth  V.  Radway,  220  Mass. 
532,  108  NE  498;  Hill  v.  Murphy,  212 
Mass.  1,  98  NB  781,  40  LRAN8  1102, 
AnnCa8l913C  374;  Brewer  v.  Boston 
Theatre,  104  Mass.  378;  Peabody  v. 
Flint,   6  Allen    52. 

Minn. — National  Power,  etc.,  Co.  v. 
Rossman,  122  Minn.  366,  142  NW  818, 
AnnCasl914D  830. 

Mo.— State  v.  McQullUn,  260  Mo. 
164,  168  SW  924;  Bxter  v.  Sayer, 
146  Mo.  302,  47  SW  961;  Albers  v. 
Merchants'  Bxch.,  45  Mo.  A.  206. 

N.  H. — March  v.  Eastern  R.  Co., 
40  N.   H.  648,  77   AmD   732. 

N.  J. — Wilson  V.  American  Palace 
C^r  Co.,  64  N.  J.  Eq.  634,  54  A  415 
[app  dlsm  65  N.  J.  Eq.  730.  55  A 
997]. 

N.  T. — McOea  v.  Robertson,  l92 
N.  T.  160,  84  NB  960  [aff  114  App. 
Div.  77,  99  NYS  694]:  Flynn  v. 
Brooklyn  City  R.  Cto.,  158  N.  Y.  493, 
63  NB  520  [aff  9  App.  Div.  269,  41 
NYS  666] :  Sage  v.  Culver,  147  N.  Y. 
241,  41  NB  518KBarr  v.  New  Tork, 
etc.,  R.  Co.,  126  N.  T.  263,  26  NE 
145;  Brlnckerhofl  v.  Bostwlck,  88  N. 
T.  62  [app  dlsm  106  U.  8.  8,  1  8Ct  16. 
27  L.  ed^.  73];  Bloom  v.  National 
United  Ben,  Sav.,  etc.,  0>.,  81  Hun 
120,  SO  NTS  700.  1  NTAonCaa  26  [aff 
Digitizea 
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corporation  where,  an«[  only  where,  there  exists  as 
the  foundation  of  the  suit  some  action  or  threatened 
action  of  the  managing  hoard  of  directors  or  trustees 
of  the  corporation  which  is  beyond  the  authority  con- 
ferred on  them  by  their  charter  or  other  source  of  or- 
ganization ;*<>  or  such  a  fraudulent  transaction  com- 
pleted or  contemplated  by  the  acting  managers, 
in  connection  ,with  some  other  party  or  among 
themselves   or    with    other    stockholders    as    wiU 

162  N.  T.  114,  42  NE  166];  Sheridan 
V,  Sheridan  Electric  Light  Co.,  38  Hun 
896:  Ithaca  Gas  Lli^ht  Co.  v.  Treman, 
80  Hun  212  [app  dism  93  N.  T.  660 
mem];  Meredith  v.  Art  Metal  Constr. 
Co.,  97  Misc.  69,  161  NYS  1  Caff  176 
App.  Dlv.  949,  162  NYS  1131];  Ryan 
V.  Qrlsslnfcer,  136  NYS  134;  Brew- 
ster V.  Hatch,  10  AbbNCas  400;  Car- 
penter V.  Roberts,  56  HowPr  216; 
Robinson  v.  Smith,  3  Paige  222,  24 
AmD    212. 

Oh.— Larwill  v.  Burke,  19  Oh.  CiT. 
Ct.  613,  10  Oh.  Clr.  Dec.  605;  Robi- 
son  V.  Cleveland  City  R.  Co.,  7  OhS& 
CP  312,  5  OhNP  293;  Henry  v.  Pitts- 
burgh, etc..  R.  Co.,  6  OhS&CP  41, 
2    OhNP  118. 

Okl. — Smith  V.  Oklahoma  Supply 
Co.,  46  Okl.  776,  149  P  879. 

Pa. — Langolf  v.  Selberlitch,  2  Pars. 
Eq.   Cas.   64. 

R.  I. — Hodges  V.  New  England 
Screw  Co.,  1  R.   I.  812,  63  AmD  624. 

S.  C. — Matthews  v.  Allendale 
Bank,  60  S.  C.  183,  38  SE  437. 

S.  D. — Anderson  v.  Scandia  Mln. 
Syndicate,  26  S.  D.  658,  128  NW  1016; 
Whitney  v.  Hazzard,  18  S.  D.  490, 
Ml  NW  346;  Loftus  v.  Farmers'  Shli>- 
plng  Assoc,  8  S.  D.  201,  66  NW  1076. 

Tenn. — Knapp  v.  Supreme  Com- 
mandery  U.  O.  G.  C.  W.,  121  Tenn. 
212,  118  SW  390;  Grant  v.  Lookout 
Mountain  Co.,  93  Tenn.  691,  28  SW 
90,  27  LRA  98;  Wallace  v.  Lincoln 
Sav.  Bank,  89  Tenn.  630,  15  SW  448, 
24  AmSR  625. 

Tex.  —  Toomey  v.  First  Mortg. 
Trust  Co..  (Civ.  A.)  177  SW  689;  Peo- 
ple's Inv.  Co.  V.  Crawford,   (Civ.  A.) 

46  ayr  738. 

Wash. — Bergman  Clay  Mfg.  Co.  v. 
Bergman,  131  P  486. 

W.  Va. — Crumllsh  v.  Shenandoah 
Valley  R.  Co.,  28  W.'"  Va.   623. 

Wis. — State  V.  Milwaukee  Electric 
R..  etc,  Co.,  136  Wis.  179,  116  NW 
900,  18  LRANS  672;  Donnelly  v. 
Sampson,  136  Wis.  368,  116  NW  1089; 
Brahm  v.  M.  C.  Gehl  Co.,  132  Wis. 
674,  112  NW  1097;  Huber  v.  Martin, 
127  Wis.  412,  105  NW  1031,  116  AmSR 
1028,  3  LRANS  653,  7  AnnCas  400; 
Northern  Trust  Cto.  v.  Snyder,  118 
Wis.   616,   89   NW  460,  90  AmSR  867. 

Eng. — Atwool  V.  MerryWeather,  Ii. 
B.  5  Eq.  464  note;  Alexander  v.  Auto- 
matic Tel.  Co.,  [1900]  2  Ch.  66.- 

Ont. — Lindsay  v.  Imperial  Steel, 
etc.,  Co.,  21  Ont.  L.  375,  16  OntWR  105, 
16  OntWR  406. 

"The  right  of  Individual  sharehold- 
prs  under  proper  circumstances  to 
Institute  suits  for  a  corporation, 
which '  It  refuses  to  institute,  Is  not 
ouestloned."  Toomey  v.  First  Mortg. 
Trust  Co.,  (Tex.  Civ.  A.)  177  SW  689, 
542. 

"In  case  of  a  wrong  to  a  corpora- 
tion, remediable  only  by  Judicial  In- 
terference, and  the  persons  possess- 
ing the  primary  right  as  its  officers 
to  move  in  that  regard  fall  upon  de- 
mand or  request  being  made  by  a 
stockholder,  or  stockholders,  to  do  so, 
or  without  such  request  or  demand  In 
case  of  the  circumstances  being  such 
as  to  Indicate  that  the  same  would 
be  useless,  any  one  or  more  of  them 
may  on  behalf  of  all  sue  to  protect  the 
corporate  riKht.s."  Donnelly  v.  Samp- 
son, 136  Wis.  368,  371,  116  NW  1089. 

[a]  SeaOlnr  oases.  —  Dodpre  v. 
Wools'ey,  18  How.  (U.  S.)  331,  16  L.  ed. 
401;  Brewer  v.  Boston  Theatre,  104 
Mass.  37  8;  Gray  v.  Lewis,  L.  R.  8  Ch. 
1035;  Macdougall  v.  Gardiner,  1  Ch.  D. 
13;  Posa  v.  Harbottle,  2  Hare  461,  24 
EngCh  461,  67  Reprint  189;  Mozley  v. 


result  in  serious  injury  to  the  corporation  or  to  the 
interests  of  the  other  stockholders;^^  or  where  the 
board  of  directors,  or  a  majority  of  them,  are  acting 
for  their  own  interest,  in  a  manner  destructive  of 
the  corporation  itself  or  of  the  right  of  the  other 
stockholders;*^  or  where  the  majority  of  stoc'khold- 
ers  themselves  are  oppressively  and  illegally  pursu- 
ing a  course  in  the  name  of  the  corportion  which  is 
in  violation  of  the  rights  of  the  other  stockholders, 


Alston,  1  PhlL  790,  19  EngCh  790,  41 
Reprint  833. 

Oonditloas  preoedeat  see  infra  IS 
1448-1452. 

90.  U.  S. — Corbus  v.  Alaska  Tread- 
well  Gold  Mln.  Co.,  187  U.  S.  465.  23 
set  157,  47  L.  ed.  266;  Hawes  v.  Con- 
tra Costa  Water  Co.,  104  U.  S.  450,  26 
L.  ed.  827;  Dickinson  v.  Consolidated 
Tract.  Co.,  114  Fed.  232  [aff  119  Fed. 
S71,  56  CCA  401  (certiorari  den  191  IT. 
S.  667.  24  set  841.  48  L.  ed.  806)]; 
Heath  v.  Erie  R,  (Jo.,  11  P.  Cas.  No. 
6,306,  8  Blatchf.  347. 

Colo. — Majors  v.  Taussig,  20  Colo. 
41,  36  P  816. 

Conn. — Byrne  v.  Schuyler  Electric 
Mfg.  Co.,  65  Conn.  836,  31  A  833,  28 
LRA  304. 

Ga.— Steel  Lumber  Co.  v.  Laurens 
Lumber  Co..  98  Ga.  329,  24  SE  765; 
Central  R.  Co.  v.  Collins,  40  Ga.  682. 

HI. — Ottawa,  etc.,  R.  Co.,  v.  Black, 
79  IlL  262;  McCrory  y.  Chambers,  48 
111.  A.  446. 

Ind. — Marcovlch    v.    O'Brien,    (A.) 

114  NE  100;  Tevls  v.  Hammersmith, 
£1  Ind.  A.  281.  66  NE  79,  912  [aff  161 
Ind.   74,  67  NB  672]. 

Ky.— Pittsburg,  etc..  R.  Co.  v.  Dodd, 

115  Ky.  176,  72  SW  822,  24  KyL  2057, 
74  SW  1096,  26  KyL  255. 

Md. — Shaw  v.  Davis,  78  Md.  808,  28 
A  619,  23  LRA  294;  Davis  v.  Gemmell, 
73  Md.  630i    21  A  712. 

Minn. — Stewart  v.  Erie,  etc., 
Transp.  Co.,  17  Minn.  872. 

Mo.— Fisher  v.  Patton,  184  Mo.  82, 
88  SW  451,  84  SW  1096. 

N.  H. — March  v.  Eastern  R.  Co.,  40 
N.  H.  548    77  AmD  7321 
_  N.  J. — ^Trimble  v.  American  Sugar 
Reflning  Co.,  61  N.  3.  Eq.  840,  48  A 

N.  M.— Clark  v.  Apex  Gold  Mln.  Co., 
18  N.  M.  416,  86  P  968. 

N.  Y.— Leslie  v.  Lorillard,  110  N. 
T.  619,  18  NB  363.  1  LRA  456;  Davis 
V.  Congregation  Beth  Tephlla  Israel, 
40  App.  Dlv.  424,  67  NYS  1015; 
Lewisohn  v.  Anaconda  Copper  Min. 
CX>„  26  Misc.  613,  56  NYS  807. 

Oh. — Larwill  v.  Burke,  199  Oh.  Clr. 
Ct  613,  10  Oh.  Clr.  Dec.  606. 

R.  I.  —  Hodges  v.  New  England 
Screw  Co_;,  1  R.  I.  312,  53  AmD  624. 

8.  C. — Wenzel  v.  Palmetto  Brewing 
Co..  48  S.  C.  80,  26  SB  1;  Latimer  v. 
Richmond,  etc.,  R,  Co.,  89  S.  C.  44, 
17  SK  258. 

_  Tex. — Joy  v.  Ft.  Worth  Compress 
CJo.,   24    Tex.  Civ.  A.  94,   68  SW  173. 

Ont. — JIaitin  v.  Gibson,  15  Ont.  L. 
623,  10  OntWR  66;  Waddell  v.  On- 
tario Canning  Co.,  18  Ont.  41. 

ai.  U.  S. — Corbus  v.  Alaska  Tread- 
well  Gold  Mln.  Co.,  187  U.  3.  456,  23 
set  167,  47  L.  ed.  256;  Hawes  v. 
Ctontra  Costa  Water  Co.,  104  U.  S. 
460,  26  L.  ed.  827;  Elklns  v.  Chi- 
cago, 119  Fed.  957;  De  Neufvllle  v. 
New  York,  etc.,  R.  Co.,  81  Fed.  10, 
26  CCA  306;  Streight  v.  Junk,  69 
Fed.  321,  8  CCA  137:  Weidenfeld  v. 
Sugar  Run  R.  Co.,  48  Fed.  615;  Heath 
V.  Erie  R.  Co.,  11  F.  Cas.  No.  6,306,  8 
Blatchf.  347. 

Ala.— Van  Kirk  v.  Adier,  111  Ala. 
104,  20  S  336;  Steiner  v.  Parsons,  16 
S  6. 

Colo. — Paxton  v.  Heron,  41  Colo. 
147,  92  P  15,  124  AmSR  123;  Ma.lors 
V.  Taussig,  20  Colo.  44,  36  P  816; 
Arkansas  River  Land,  ete^  Co.  v. 
Farmers'  L,  &  T.  Co.,  18  CJolo.  687, 
22  P  954. 

Ga. — Steel  Lumber  Co.  v.  Laurens 
Lumber  Co..  98  Ga.    829.    24    SB   755. 

111. — Wheeler  v.  Pullman  Iron,  etc., 
Co.,  148  m.  197,  82  NE  420,  17  LRA 
818. 


Ind. — BIfircovlch  v.  O'Brien.  (A  > 
114  NE  100:  Tevis  v.  Hammersmith, 
81  Ind.  A.  281,  66  NE  79,  912. 

Ky. — ^Pittsburg,  etc.,  R.  Co.  v. 
Dodd,  116  Ky.  176,  72  SW  822.  24  KyL 
2057,  74  SW'l096.  25  KyL  255. 

Md.— Shaw  v.  Davis,  78  Md.  308,  28 
A  619,  23  LRA  294;  Davis  v.  Gem- 
men.    78    Md.    530,    21    A   712. 

Mass. — Gay  v.  Pair.  175  Mass.  5J1, 
66  NE  708;  Ward  v.  Salem  St.  R.  Co., 
108   Mass.   332. 

Mich.— Hanley  v.  Balch,  94  Mich. 
816,  53  NW  964;  Miner  v.  Belle  Isle 
Ice  Co.,  98  Mich.  97,  63  NW  218,  17 
LRA    412. 

Minn. — Pendlle  v.  State  Farmers' 
Mut.  Hail  Ins.  Co..  74  Minn.  67,  7$ 
NW  1026,  73  AmSR  326:  Rothwell  v. 
Robinson,  39  Minn.  1,  88  NW  772.  12 
AmSR   608. 

,N.  H. — March  v.  Eastern  R.  0>., 
40  N.  H.  648,  77  AmD  732. 

N.  M.— Clark  v.  Apex  Gold  Mln. 
Co.,  13  N.  M.  416.  86  P  968. 

N.  T. — Plynn  v.  Brooklyn  (3ity  R 
Co.,  158  N.  Y.  498,  ,63  NB  520;  Leslie 
V.  Lorillard,  110  N.  Y.  519.  18  NE 
363,  1  LRA  466:  Greaves  v.  Ooupe. 
69  N.  Y.  154:  Pondir  v.  New  York, 
etc.,  R  Co.,  72  Hun  384.  25  NYS  560, 
sa  AbbNC^B  29:  Lewisohn  v.  Ana- 
conda Copper  Min.  Co.,  26  Misc.  613, 
56  NYS  807;  Carpenter  v.  Roberts. 
56  HowPr  216. 

Oh.— Larwill  v.  Burke,  19  Oh.  Cnr. 
Ct.   513,  10  Oh.  Clr.  Dec.  606. 

R.  I. — Hodges  V.  New  England 
Screw  Co..  1  R.  I.  312.  53  AmD  624. 

S.  C. — Stahn  v.  Catawba  Mills.  5J 
S.  C.  619,  31  SB  498;  Wenzel  v.  Pal- 
metto Brewing  C^..  48  S.  C.  80,  28 
SB  1;  Latimer  v.  Richmond,  etc.,  B. 
Co..  89  S.  C.   44.   17  SB  258. 

[a]  Baal  aefanOaat  limooant  of 
ftano.  Where  the  directors  of  one 
corporation,  through  a  fraudulent 
purpose,  refuse  to  bring  suit  against 
another  corporation  to  enforce  a  con- 
tract, minority  stockholders  of  the 
former  corporation  may  aue  in  its 
behalf,  even  though  the  latter  corpor- 
ation is  not  a  party  to  the  fraud. 
Pittsburg,  etc..  R.  Co.  v.  Dodd.  115 
Ky.  176.  72  SW  822.  24  KyL  2057,  74 
SW  1096,  25   KyL  255. 

39.  TJ.  S. — Corbus  v.  Alaska  Tread- 
well  (Jold  Mln.  Co.,  187  U.  S.  456.  2J 
set  157,  47  L.  ed.  266;  Hawes  v. 
Contra  Costa  Water  Cto.,  104  V.  8. 
450,   26   L.   ed.    827. 

Ala. — Decatur  Mineral  I<and  Co.  v. 
Palm.  113  Ala.  631,  21  S  316.  69  AmSR 
140. 

Cal. — WIckersham  v.  Chittenden, 
106  Cal.   329,  39  P.  603. 

Colo. — Majors  v.  Taussig,  20  Colo. 
44,  36  P  816. 

Ga.— Steel  Lumber  Co.  v.  Laurens 
Lumber  Co.,  98  Ga.  829,   24   SB  755. 

Ind. — Tipton  Fire  Co.  v.  Barnhelsel, 
192  Ind.  88:  Marcovlch  v.  O'Brien. 
(A.)  114  NE  100;  Tevls  v.  Hammer- 
smith. 31  Ind.  A.  281,  66  NB  79,  912 
[aff  161  Ind.  74,  67  NE  672]. 

Mont. — Gerry  v.  Blsraark  Bank,  19 
Mont.  191,   47   P   810. 

N.  M.— Clark  v.  Apex  Gold  Mln. 
Co.,  13  N.  M.  416,   86  P  968. 

N.  Y. — Leslie  v.  LorrlUard,  110  K 
Y.  619,  18  NE  363,  1  LRA  456;  Hallen- 
borg  V.  Greene,  66  App.  Dlv.  690,  7J 
NYS  408;  Watkins  v.  Watkins.  etc.. 
Lumber  Co.,  11  App.  Div.  617,  43 
NYS  41;  Gray  v.  New  York,  etc.. 
SS.  Co.,  3  Hun  888,  6  Thomps.  &  C. 
224;  Lewisohn  v.  Anaconda  Copper 
Mln.  (>».,  26  Misc.  613.  66  NYS  807. 

S.  C. — Latimer  v.  Richmond,  etc, 
R  Co.,  89  S.  C.  44,  17  SB  258. 


..e,^..  — ,  -.  — .- — . .^j    ..    WJ.O. ^  ri.  ^.^u.,  o»  o.  Kj.  **,  xt  am  2ae. 
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and  which  can  be  restrained  only  by  the  aid  of  a 
conrt  of  eqnity;*'  or  where,  for  some  other  reason, 
intervention  by  the  court  is  necessary  to  prevent 
irremediable  injury  or  a  total  failure  of  justice.^* 
In  addition  to  the  existence  of  a  grievance  falling 
within  one  of  the  above  classes  a  stockholder  must 
show  to  the  satisfaction  of  the  court  that  he  has 
exhausted  aU  the  means  within  his  reach  to  obtain 
within   the   corporation   itself  the   redress   of  his 


23.  TJ.  S. — Corbua  v.  Alaska  Tread- 
well  Gold  MIn.  Co..  187  U.  S.  455,  23 
set  157.  47  L.  ed.  266;  Hawes  v. 
Contra  Costa  Water  Co..  ^104  U.  S. 
4S0,  26  Li.  ed.  827:  Mutnford  v.  Bcu- 
ador  Dev.  Co.,  Ill  Fed.  639;  Rogers 
▼.  Nashville,  etc.,  R.  Co.,  91  Fed.  299, 
33  CCA  617;  Sellers  v.  Phoenix  Iron 
Co.,  18   Fed.   20. 

Colo. — Majors  v.  Taussig,  20  Colo. 
44.  36  P  816. 

Ga. — Steel  Lumber  Co.  v.  Iiaurens 
Lumber   Co.,    98  Oa.   329,    24    SE  755. 

III.— Merle  v.  BeUeld,  275  III.  694, 
114  NS  369   [rev  194  111.  A.  364]. 

Ind. — Marco vlch  v.  O'Brien,  (A.) 
114  NB  100;  Tevis  v.  Hammersmith, 
31  Ind.  A.  281,  66  NB  79,  912  Laff  161 
Ind.  74,  67  NE  672]. 

La. — Polar  Star  Lodge  No.  1  v. 
Polar  Star  Lodge  No.  1,  16  La.  Ann. 
S3;  Knabe  v.  Ternot,  16  La.  Ann.  13. 

Mass. — Brewer  v.  Boston  Theatre. 
104  Mass.  378. 

Mont. — Forrester  v.  Butte,  etc.. 
Cons.  Copper,  etc.,  Mln.  Co.,  21  Mont. 
544,  55  P  299,  21  Mont.  565,  55  P  353. 

Nebr. — McLeod  v.  Lincoln  Medical 
Collepe  of  Cotner  Univ.,  69  Nebr.  560, 
96  NW  266,  98  NW  672. 

N.  M.— Clark  v.  Apex  Gold  Mln. 
Co.,  18  N.  M.  416,  86  F  968. 

N.  Y. — Gamble  v.  Queens  County 
Water  Co.,  123  N.  T.  91,  25  NE  201. 
25  AbbNCas  410,  9  LRA  527  [rev  52 
Hun  166,  6  NYS  124];  Barr  v.  New 
York,  etc.,  R.  Co.,  96  N.  Y.  444;  Sage 
V.  Culver,  71  Hun  42,  24  NYS  614,  64 
NYS  297  [alt  147  N.  Y.  241,  41  NB 
613]. 

Pa. — Weckerly  v.  Fell,  8  Pa,  Dlst 
89,   22  Pa.  Co.  209. 

S.  C. — Latimer  v.  Richmond,  etc, 
R.  Co.,  39  S.  C.  44,  178  SB  258. 

Tex. — Joy  V.  Ft.  Worth  Compress 
Co.,  24  Tex.  Civ.  A.  64,  58  SW  ITS. 

Wis. — Thels  V.  Durr,  125  Wis.  651, 
104  NW  985,  110  AmSR  880,  1  LRANS 
571. 

Ont. — Barle  v.  Burland,  27  Ont.  A. 
640. 

[a]  Oontrol  of  majortty  stooUioUl- 
•X  by  another  oorporatloii. — A  corpo- 
ration which  through  its  control  of 
another  caused  it  to  take  action  as 
majority  stockholder  of  a  third  detri- 
mental to  the  minority  stockholdcrrs 
of  the  latter  is  liable  therefor  to  the 
same  extent  as  though  it  had  Itself 
owned  the  stock.  Bogert  v.  South- 
ern Pac.  Co.,  244  Fed.  61,  156  CCA  489 
raff  226  Fed.  500,  and  certiorari 
granted  246  U.  S.  668.  38  SCt  190,  62 
L.  ed.  5S9]. 

CNneral  zlcbt  of  minority  atook- 
hoMen  to  rtOlef  from  fraudulent  ox 
oltnt  Tlzea  Mots  of  majority  stook- 
holdws  see  supra  S  1334.  

34.  Hawes  v.  Contra  Costa  Water 
Co.,  104  U.  S.  450,  26  L.  ed.  827; 
Clark  V.  Apex  Gold  Mln.  Co.,  13  N. 
M.  416,  86  P  968.  See  Kingston  v. 
Home  L.  Ins.  Co.  of  America,  (Del.) 
104  A  26  (holding  that  although  a 
contract  between  a  private  corpora- 
tion and  an  Insurance  company 
whereby  the  corporation  has  a  per- 
petual and  exclusive  option  to  pur- 
chase the  stock  of  the  Insurance  com- 
pany may  not  have  been  Illegal  or 
unfair  when  entered  into,  yet  where 
It  now  operates  prejudicially  to  the 
minority  stockholders  of  the  Insur- 
ance company,  they  may  bring  a  bill 
to  have  it  terminated). 

as.    See  Infra  99  1449-1E61. 

as.    tr.  S.— Ryan  vt  WllUamB,  100 

.Fed.   172;  Farmer^   L.   &  T.  Co.  v. 

Toledo,   etc.,   R.   Co.,    64  Fed.   759,   4 

CCA  661;  Forbes  v.  Memphis,  etc.,  R, 

Co.,  9  P.  Cas.  No.  4,926,  2  Woods  823. 

Ala. — ^Donald  v.  Manufacturers'  Ex- 
port Co.,  142  Ala.  678,  38  S  841. 


Ga.  —  Smith  v.  CooUdge  Banking 
Co.,  147  Ga.  56,  92  SB  619. 

111. — Bixler  v.  Summerfleld,  196  Hi. 
147,  82  NB  849. 

Md. — Sloan  v.  Clarkson.  106  Md. 
171,  66  A  18. 

Mass. — Peabody  v.  Flint,  •  Allen  62. 

N.  H.— Kimball  v.  New  England 
Roller  Orate  Co.,  69  N.  H.  486,  45  A 
263. 

N.  Y. — Plynn  v.  Brooklyn  City  R. 
Co.,  168  N.  Y.  493,  63  NE  520;  Gamble 
V.  Queens  County  Water  Co.,128  N. 
Y.  91.  26  NB  201,  9  LRA  627;  WatUns. 
V.  Watklns,  etc..  Lumber  Co.,  17  Misc. 
227,  40  NYS  1042;  Langle  v.  Hebing, 
160  NYS  621. 

Oh. — Taylor  v.  Miami  Exporting 
Co.,  6  Oh.  162,  22  AmD  785. 

Wash. — Cross  v.  Johnson,  20  Wash. 
124.  64  P  1000. 

Ont. — Barle  v.  Burland,  27  Ont.  A. 
540. 

[a]  Vxandnlent  assUrnaunt.  —  An 
assignment  by  the  directors  of  a  cor- 
poration made  in  contemplation  of  In- 
solvency Is  fraudulent,  and  any  stock- 
holder so  defrauded  may  sue  In  his 
own  name  to  set  the  assignment 
aside.  Smith  v.  New  York  Cons. 
Stage  Co.,  18  AbbPr  (N.  Y.)  419,  28 
HowPr  208,  277. 

27.  U.  S.— Detroit  v.  Dean,  106  U. 
S.  537,  1  SCt  560,  27  L.  ed.  300;  Hawes 
V.  Contra  Costa  Water  Co.,  104  U.  S. 
460,  26  L.  ed.  827;  Dodge  v.  Woolsey, 
18  How.  331,  15  L.  ed.  401;  Poster  v. 
Mansfield,  etc.,  R.  Co.,  36  Fed.  627  (afT 
146  U.  S.  88,  13  S(3t  28,  36  L.  ed.  899]; 
Forbes  v.  Memphis,  etc.,  R.  Co.,  9  P. 
Cas.  No.  4,926,  2  Woods  323;  Heath 
V.  Erie  R.  Co.,  11  P.  Cas.  No.  6,306,  8 
Blatchf.  347;  Pond  v.  Vermont  Valley 
R.  Co.,  19  F.  Cas.  No.  11,265,  12 
Blatchf.  280;  Smith  v.  Poor,  22  F.  Cas. 
No.  13,093,  3  Ware  148. 

Ala.— Smith  v.  Prattvllle  Mfg.  Co., 
29  Ala.  503. 

Cal. — Wlckersham  v.  Crittenden,  93 
Cal.  17,  28  F  788;  Farmers',  etc..  Bank 
v.  Downey,  53  Cal.  466,  .81  AmR  62; 
Wright  V.  OrevUle  Gold,  etc.,  Mln. 
Co.,  40  Cal.  20.  _  ,„    y,  , 

Colo. — Miller  v.  Murray,  17  Colo. 
408,  30  P  46;  Byers  v.  Rolllna,  13  Colo. 
22,  21  P  894. 

Oa. — Atlanta  Real  Estate  Co.  v.  At- 
lanta Nat.  Bank.  76  Ga.  40;  Robinson 
V.  Lane,  19  Ga.  337;  Colquitt  v.  How- 
ard, 11  Ga.  666.  V,.      T      T 

111. — Chetlaln  v.  Republic  I,.  Ins. 
Co.,  86  III.  220.  ^  ^   ^    .^, 

Ind. — Hill  V.  Nlsbet,  100  Ind.  841. 

Kan. — Ryan  v.  Leavenworth,  etc. 
R.  Co.,  21  Kan.  366.  _  ^ 

Ky. — Covington,  etc.,  R.  Co.  v.  Bow- 
ler, 9  Bush  468.  „    ^^     , 

i,a. — watkins  v.  North  American 
Land,  etc.,  Co.,  107  La.  107,  81  8 
683;  Percy  v.  Mlllaudon,  8  Mart.  N.  S. 
68. 

Me. — ^Kennebec,  etc.,  R.  Co.  v.  Port- 
land, etc.,  R  Co.,  64  Me.  173;  Smith 
V.  Poor,  40  Me.  415,  63  AmD  672. 

Md. — Mottu  V.  Primrose,  28  Md. 
482 

'  Mass. — Brewer  v.  Boston  Theatre, 
104  Mass.  378;  Peabody  v.  Flint,  6 
Allen  62. 

Minn. — Morrill  v.  Little  Palls  Mfg. 
Co.,  46  Minn.  260,  48  NW  1124;  Roth- 
well  V.  Robinson,  39  Minn.  1.  88  NW 
772,  12  AmSR  608. 

Miss. — Bayless  v.  Ome,  Preem.  161. 

Mo.  —  Slattery  v.  St.  Louis,  etc., 
Transp.  Co.,  91  Mo.  217,  4  SW  79,  60 
AmR  246. 

Nebr. — State  v.  Holmes,  60  Nebr. 
39,  82  NW  109. 

N.  H. — Richards  v.  New  Hampshire 
Ins.  Co.,  48  N.  H.  263. 

N.  J. — Knoop  V.  Bohmrloh,  49  N.  J. 
Bq.  82,  23  A  118  (aft  60  N.  3.  Bq.  48S, 


grievances  or  action  in  conforinity  to  his  wishes.^* 
In  other  words,  the  grounds  of  action  are  frand,^' 
breach  of  trust,'^  and  ultra  vires  acts.^*  In  the 
absence  of  fraud,  oppression,  breach  of  trust,  or  an 
ultra  vires  act,  the  question  of  whether  or  not  the 
corporation  shall  sue  to  enforce  a  right  of  action  be- 
longing to  it  is  to  be  determined  by  the  proper  cor- 
porate authorities  according  to  their  judgment  and 
discretion,  and  a  stockholder  may  not  sue  to  enforce 
27  A  686] ;  Brown  v.  Vandyke,  8  N.  J. 


St}; 
Eq.  796,  65  AmD  260. 

N.  Y. — ^Flynn  v.  Brooklyn  City  R. 
Co.,  158  N.  .Y.  493,  63  NE  620  [aft  9 
App.  Div.  269,  41  NYS  666];  Sage  v. 
Culver,  147  l*.  Y.  241,  41  NE  618; 
Gamble  v.  Queens  County  Water  Co., 
123  N.  Y.  91,  25  NE  201,  25  AbbNCas 
410,  9  LRA  527  [rev  62  Hun  166,  6 
NYS  124];  Barr  v.  New  York,  etc.,  R. 
Co.,  96  N.  Y.  444;  Greaves  v.  Gouge, 
69- N.  Y.  154;  Butts  v.  Wood,  37  N.  Y. 
217;  Young  v.  Drake,  8  Hun  61:  Gray  . 
V.  New  York,  etc.,  SS.  Co.,  3  Hun  383; 
Ives  V.  Smith,  3  NY8  646  [air  8  NYS 
46];  Brewster  v.  Hatch,  10  AbbNCas 
400;  Winter  v.  Baker,  34  HowPr  183; 
Patteson  v.  Baker,  34  HowPr  180; 
Austin  V.  Daniels,  4  Den.  299;  Robin- 
son V.  Smith,  3  Paige  222,  24  AmD 
212:  Forbes  v.  Whitlock,  3  Bdw.  446. 

N.  C— Havens  v.  Hoyt,  59  N.  C.  116. 

Oh. — Taylor  v.  Miami  Exporting 
Co.,  6  Oh.  162,  22  AmD  786. 

Okl. — Checotah  Hardware  Co.  v. 
Hensley,  42  Okl.  260,  264.  141  P  422 
[quot  Cyc]. 

Pa. — Southwest  Natural  Gas  Co. 
V.  Fayette  Fuel-Gas  Co.,  145  Pa.  13, 
23  A  224;  Watts'  App.,  78  Pa.  370; 
Sperlng's  App.  71  Pa.  11,  10  AmR 
684;   Gravenstine's  App.,    49    Pa.    310. 

R.  I. — Hazard  v.  Durant,  11  R.  I. 
195;  Hodges  v.  New  England  Screw 
Co.,  1  R.  f  312,  53  AmD  624,  3  R.  I.  9. 

S.  D. — Loftus  V.  Farmers  Shipping 
Assoc,  8  S.  D.  201,  65  NW  1076. 

Tenn. — ^Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630.  15  SW  448,  24 
AmSR  625;  Deaderlck  v.  Wilson,  8 
Baxt.  108. 

Tex.  —  Mussina  v.  'Qoldthwalte,  34 
Tex.  125,  7  AmR  281. 

BJng.  —  Menler  v.  Hooper's  TeL 
Works,  L.  R.  9  Ch.  360;  In  re  Gibral- 
tar, etc..  Bank,  L.  R.  1  Ch.  69;  Greg- 
ory v.  Patchett,  33  Beav.  695,  66  Re- 
print 499 ;  Salomons  v.  Laing,  12  Beav. 
339,  50  Reprint  1091. 

[a]  Season  for  ml*. — This  rule 
is  founded  in  part  upon  the  considera- 
tion that  the  directors  are  trustees 
for  the  stockholders,  and  that  in  any 
action  to  redress  breaches  of  trust 
on  the  part  of  the  directors  as  toward 
the  stockholders  the  stockholders  are 
the  real  parties  in  Interest,  Racine, 
etc.,  R.  Co.  v.  Farmers'  L.  &  T.  Co., 
49  111.  331,  95  AmD  595;  Covington, 
etc.,  R.  Co.  V.  Bowler,  9  Bush  (Ky.) 
468;  Richards  v.  New  Hampshire  Ins. 
Co.,  48  N.  H.  263;  Butts  v.  Wood.  37 
N.  Y.  317  [aft  38  Barb.  181];  Checotah 
Hardware  Co.  v.  Hensley,  42  Okl.  260, 
2S4,  141  F  422  [quot  Cyc]. 

[b]  When  tUtht  of  aotloB  axlMa. — 
In  order  that  jurisdiction  may  be  In- 
voked on  the  ground  of  a  breach  of 
trust  In  cases  not  governed  by  statute 
three  things  must  ordinarily  concur: 

(1)  The  matter  complained  of  must 
be  a  breach  of  duty  on  the  part  of 
tTie  directors.  Dodge  v.  Woolsey,  18 
How.  (U.  S.)  381,  15  L.  ed.  401;  Che- 
cotah Hardware  Co.  v.  Hensley,  42 
Okl.  260,  264,  141  P  422   [auot  Oc]. 

(2)  The  corporation  must  fall  or  re- 
fuse to  demand  redress.  See  infra 
}  1449.  And  (3)  there  must  be  an 
Injury  to  the  corporation  or  the 
stockholders.     See  Infra  note  34. 

Action  by  atodcholdem  agalnat  dl- 
reeton  alone  nee  infra  XIIl,  C. 

28.  U.  S. — Ryan .  v.  Williams.  100 
Fed.  172;  Farmers'  L.  ft  T.  Co.  v. 
Toledo,  etc.,  R.  (3o.,  54  Fed.  769,  4 
CCA  561. 

Ga. — Smith  v.  Ooolldge  Banking  Co., 
147  Ga.  7,  92  SB  619. 

La. — ^Percy  v.  Mlllaudon,  8  Mart. 
N.  S.  68. 

Nebr. — ^Wlloox  V.  Bl^el,  11  Nebr. 
164.  8  NW  !?^i,ized  by  Google 
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the  right  of  action  of 'the  corporation,"  even  thou^ 
he  has  satisfied  all  conditions  precedent.*"  In  ordef, 
however,  to  justify  a  departure  from  the  general 
rule  requiring  the  corporation  itself  to  sue,  reasons 
of  a  most  urgent  character  must  be  shown;"-  and  a 
stockholder  who  sues  on/ behalf  of  his  corporation  in 
a  court  of  equity  must,  in  order  to  excite  the  favor- 
able action  of  the  court,  show  to  its  satisfaction  that 
the  result  of  the  suit  will  be  to  promote  justice,  and 
not  to  produce  any  inequitable  results.*^  Where  a 
court  of  equity  would  have  interfered,  at  the  in- 
stance of  a  stockholder, .  to  prevent  an  unlawful  or 
fraudulent  transaction,  it  will  equally  interpose  to 
undo  such  transaction,  after  its  consummation. 
There  is  an  equity  of  rescission  as  well  as  of  preven- 
tion." 

Injury  to  corporation  or  stockholdenl.  Where  the 
•  acts  complained  of  are  intr&  vires,  the  complaining 
stockholder  must  show  that  the  corporation  or  its 
stockholders  have  been  or  will  be  substantially  in- 
jured thereby;**  but  this  rule  does  not  apply  where 
the  acts  in  question  are  ultra  vires.** 

Particular  matters.  On  compliance  with  condi- 
tions precedent,**  a  stockholder  may  sue  on  behalf 
of  the  corxx)ration  to  enjoin  a  transaction  of  the 
directors  which,  although  lawful  in  ^tself  and  intra 
vires,  is  concocted  by  them  and  the  other  party  in 
pursuance  of  a  selfish  scheme  to  perpetuate  them- 
selves in  ofSce,  the  scheme  being  conspicuously  un- 
wise and  injurious  to  the  corporstion  and  its  stock- 


N.  J.— Rab«  v.  Dunlap,  61  N.  J.  Bq. 
40,  25  A  959;  WlUouehlry  v.  Chicago 
Junction  R.,  etc.,  Co.,  60  N.  J.  Eq. 
666,  26  A  277. 

N.  v.— Langle  v.  Hebing,  180  NTS 
621. 

Oh. — Kuhn  v.  Woolson  Spice  Co.,  10 
OhSACP  292,  8  OhNP  686;  Baldwin 
V.  Hillsborough,  etc..  R.  Co.,  1  Oh. 
I)ec  Reprint  632,  10  WestLJ  337.  And 
see  Smith  v.  Peoples  Gas  Ll^ht  Co., 
22  Oh.  Cir.  Ct.  N.  S.  228  (recoKnizinK 
the  rule). 

Pa. — Marshall  v.  American  Caramel 
Co.,   9  Pa.   Dlst.  162, 

Bng. — Gregrory  v.  PatchetH,  28  Beav. 
696.   66   Reprint   499. 

Ont. — ^E^arle  v.  Burland,  27  Ont.  A. 
640. 

BUrht  of  siiiffle  stookhoUer  to  mum 
corporation  as  to 'ultra  vires  aet  see 
supra    i   1334. 

99.  Post  V.  Buck's  Stone,  etc.,  Co., 
200  Fed.  918,  119  CCA  214,  43  LRANS 
498;  Lefl-v.  Nachod,  64  Misc.  497, 
119  NYS  470;  Bacon  T.  Hoover  Wagon 
Co.,  18  Pa.  Dlst.  16. 

ta]  The  mis  Is  appUoabls  to  an 
action  to  redeem  the  corporate  prop- 
erty from  mortKage.  Lieft  v.  Naohod, 
64    Misc.    497,    119    NTS    470. 

30.  See  Infra   H   1448-1458. 

31.  Rogers  v.  Nashville,  etc.,  B. 
Co.,  91  Fed.  299,  33  CCA  517. 

33.  Johnson  v.  United  R.  Co.,  227 
Mo.  423,  127  SW  68:  Venner  v.  New 
York  Cent.,  etc.,  R.  Co..  160  App.  Dlv. 
127,  145  NYS  726  [aflf  81  Misc.  298, 
148  NYS  211,  and  aft  217  N.  T.  616 
mem.  111  NE  487];  Slegman  v.  Ma- 
loney,  63  N.  J.-  Eq.  422,  61  A  1008  [aff 
66  N.  J.  Eq.  372,  374,  54  A  405,  11261. 

33.  Morris  v.  Elyton  Land  Co..  125 
Ala.  268,  28  S  618;  Chicago  v.  Cam- 
eron, 120  111.  447,  11  NB  899. 

a*.  U.  S. — Dodge  V.  Woolsey,  18 
How.  331,  16  L.  ed.  401;  Elkins  v. 
Chicago,  119  Fed.  957;  Dickinson  v. 
Consolidated  Tract  Co.,  114  Fed.  232 
[aft  119  Fed.  871,  66  CCA  401  (191 
17.  S.  567,  24  set  841,  48  L.  ed.  805)]. 

Ala. — Jefferson  County  Sav.  Bank  v. 
Francis,  115  Ala.   317,  23  S  48. 

Cal. — Smith  v.  Ferries,  etc.,  R.  Co., 
6  Cal.  ITnrep.  Cas.  889,   51  P  710. 

111. — Coquard  v.  National  Linseed 
Oil   Co.,  171   111.   480,   49    NB   563. 

Ind. — ^HIU  V.  Nlsbet,  100    Ind.   841. 

Iowa. — Clark  v.  American  Coal  Co., 


86  Iowa  486,  68  NW  291,  17  LRA  567. 

Kan. — Emerson  v.  South  Fork  Irr., 
etc.,  Co.,  63  P  766. 

Mo. — Manufacturers'  Sav.  Bank  v. 
Big  Muddy  Iron  Co.,  97  Mo.  38,  10 
.SW  865;  Albers  v.  St  Louis  Mer- 
chants' Exch.,  45  Mo.  A.  206. 

N.  T. — Reynolds  v.  Mt.  Vernon 
Bank,  158   N.  T.  740,  53  NE  1131. 

N.  C— Havens  v.  Hoyt,  69  N.  C. 
116. 

Oh. — ^LarwllI  v.  Burke,  19  Oh.  Clr. 
Ct.  618,  10  Oh.  Clr.  Dec.  679. 

Or. — Hedges  v.   Paquett,   3  Or.  77. 

Pa.— Kendall  v.  Klapperthal  Co.,  202 
Fa.   596,   62   A    92. 

Tenn. — Kirtland  v.  Purdy  Univ.,  7 
Lea  243. 

[a]  niffht  iajvxy<— If  the  injury  Is 
slight  and  inconsiderable,  and  af- 
fects all  stockholders  alike,  and  no 
other  stockholder  complains,  it  will 
not  afford  ground  for  equitable  re- 
lief. Albers  v.  St.  Louis  Merchants' 
Exch.,  46  Mo.  A.  206. 

38.  Byrne  v.  Schuyler  Electric 
Mfg.  Co.,  66  Conn.  336,  81  A  883,  28 
LRA  304;  Davis  v.  Congregation  Beth 
Tephlla  Israel,  40  App.  Dlv.  424.  67 
NTS  1015. 

[a]  Vrofltabl*  toliama. — ^The  fact 
that  the  unlawful  scheme  in  which 
the  funds  of  the  company  are  em- 
barked is  profitable  does  not  aftect 
the  right  of  a  stockholder  to  contest 
It.  Byrne  v.  Schuyler  Electric  Mfg. 
Co..  65  Conn.  336,  31  A  833,  28  LRA 
304. 

86.    See  Infra  J  9   1448-1462. 

37.  Wildes  V.  Rural  Homestead 
Co.,  63  N.  J.  Eq.  462,  32  A  676. 

38.  McCausland  v.  Hill,  23  Ont.  A. 
788. 

38.  Gray  v.  Fuller,  17  App.  Dlv. 
29,  44  NTS  888. 

M.  Weldenfeld  v.  Sugar  Run  S. 
Co.,  48  Fed.  616. 

41.    Mason  v.  Harris,  11  Ch.  D.  97. 

4a.  U.  S.— De  Neufville  v.  New 
York,  etc.,  R.  Co.,  81  Fed.  10,  26  CCA 
306;  Earle  v.  Seattle,  etc,  R.  Co.,  66 
Fed.  909;  Weldenfeld  v.  Sugar  Run 
R.  Co.,  48  Fed.  616. 

111. — Dunbar  v.  American  Tel,  etc., 
Co.,  224  111.  9,  79  NB  423,  116  AmSR 
132,  8  AnnCas  67;  Wheeler  v.  Pull- 
man Iron,  etc.,  Co..  148  III.  197,  82 
NB  420.  17  LRA  818. 


holders;*'  in  case  of  a  corporation  reorg^anized  to 
take  over  a  branch  of  the  business  of  each  of  several 
dealers,  to  enjoin  one  of  such  dealers  from  a  breach 
of  a  covenant  not  to  engage  in  competition  with  the 
company,  wh^re  such  stockholders  are  parties  to  the 
agreement,  although  the  new  company  has  been 
organized;**  where  the  directors  have  suffered  the 
corporate  property  to  be  sold  under  a  mortgage  for 
a  comparatively  small  sum  in  order  to  bankrupt  the 
corporation  and  destroy  the  value  of  its  shares,  and 
are  transferring  its  property  to  a  third  person  with- 
out compensation,  and  are  mortgaging  other  prop- 
erty belonging  to  it  without  the  consent  of  the  stock- 
holders, the  stockholders'  suit  taking  the  form  of 
a  single  action  against  the  directors  and  all  the  other 
parties  to  such  transactioiis  ;'*  where  the  board  of 
directors  of  a  railroad  company  has  refused  to  take 
steps  to  prevent  another  company  from  taking  its 
located  route  in  violation  of  its  rights,  and  through 
collusion  with  the  other  company;*"  where  a  par- 
ticular number  of  the  stockholders,  intrenched  in 
power  by  reason  of  being  able  to  command  a  ma- 
jority of  the  votes,  are  committing '  frauds  to  the 
injury  of  the  minority;*^  or  where  officers,  directors, 
or  stockholders,  controlling  two  or  more  corpora- 
tions are  mismanaging  or  wrecking  one  company  in 
the  interests  of  another.**  Belief  can  be  had  against 
third  persons  in  the  following  among  other  cases: 
(1)  Where  plaintiff  is  entitled  to  an  injunction 
.against  the  consummation  of  a  threatened  act,  in 
Ky. — Pittsburg,  etc.,  R.  Co.  v.  Dodd, 


66   App.    Dlv. 


116  ky.  176,  72  SW  822,  24  KyL  2057, 
74   SW  1098,   25  KyL  265. 

Mass. — Peabody  v.  Flint,  6  Allen  52. 

Nebr. — Fitzgerald  v.  Fitzgerald, 
etc.,  Constr.  Co.,  41  Nebr.  374,  69  NVT 
888  [writ  of  error  dlsm  160  U.  S.  558, 
16  set  389,  40  L.  ed.  686]. 

N.  H. — March  v.  Eastern  R.  Co.,  40 
N.  H.  548,  77  AmD  732. 

N.  Y. — Barr  v.  New  York,  etc..  R. 
Co..  96  N.  Y.  444;  Jacobs  v.  Blexlcan 
Sugar  Refining  Co.,  104  App.  Oiv.  :i3. 
98  NYS  776  [aft  45  Misc.  180,  91  NYS 
902];  Boaz  v.  Sterllngworth  R,  Sup- 
ply Co.,  68  App.  Dlv.  1,  7»  NYS  1039; 
Hallenborg  v.  Greene, 
690.   73  NTS  408. 

Eng. — Menier  v.  Hooi>er's  TeL 
Works,  L.  R.  9  Ch.  850. 

[a]  Bight  to  set  umUL*  Imun  of 
oorporata  proiwrty. — Where  one  rail- 
road company,  owning  a  majority  of 
the  stock  of  another,  and  controlling 
the  directors  of  the  latter,  fraudu- 
lently procures  them  to  make  a  lease 
of  their  road,  without  consideration,  a 
minority  stockholder  in  the  leased 
road  may  sue  in  his  own  name  to 
annul  the  lease  and  for  an  account- 
ing. Pondir  V.  New  York,  etc,  R. 
Co.,  72  Hun  384,  26  NYS  660,  31 
AbbNCas  29.  Compare  Wallace  v. 
Long  Island  R.  Co.,  12  Hun  (N.  T.) 
460  (holding  that  the  fact  that  the 
same  persons  are  directors  of  a  leas- 
ing and  leased  railroad,  although  It 
might  entitle  either  corporation  to 
bring  an  action  to  have  the  contract 
declared  void,  will  not  Justify  a  stock- 
holder doing  so). 

[b]  asfnaal  te  eollMt  AeM.— 
Where  two  competing  corporations 
enter  into  a  contract,  and,  before  It 
is  fully  performed  and  the  debt 
thereby  contracted  due,  one  of  the 
corporations  obtains  control  of  the 
other  and  elects  a  board  of  directors, 
and  thereafter  the  directgrs  and 
ofncers  of  the  one  corporation  refuse 
to  pay  the  debt,  and  the  dfrectort 
and  of&cers  of  the  other  refuse  to 
prosecute  an  action  for  its  collec- 
tion, such  a  conflict  between  the 
interest  and  duty  of  the  directors 
and  officers  arises  that  a  court  of 
equity  is  warranted  In  permitting  tlis 
minority  stockholders  to  sue  on  th* 
contract.     Just  v.   Idaho  Canal,  etc 


For  later  cases,  dsvelopaeBta  and  tihmnfm  in  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  auml>er. 
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respect  of  which  raoh  third  person  is  eonenrring 
with  the  directors  of  plaintiff's  corporation/*  (2) 
Where  snch  an  act  has  been  consummated  and  plain- 
tiff is  entitled  to  have  it  undone ;  for  instance,  where 
the  assets  of  plaintiff's  corporation  have  been  nn- 
lawfoUy  diverted  into  the  hands  of  a  third  person 
or  corporation,  plaintiff  is  entitled  to  have  them 
restored  to  his  own  corporation  or  its  representa- 
tive;^ or  where  persons,  acting  as  agents  for  the 
corporation,  have  received  its  money  and  refused  to 
pay  it  over.*' 

[$  1445]  b.  Wrongs  Both  to  Individual  and-Oor- 
poration.  The  general  mle  does  not  prevent  stock- 
holders from  sning  to  restrain,  or  recover  damages 
for,  wrongful  acts  which  are  not  only  wrongs  against 
the  corporation  but  also  violations  of  dnties  arising 
from  contracts  or  otherwise  and  owii^  directly  to 
the  injured  stockholders.*" 

[i  1446}    c.    Necessity  of  Siglit  of  Action  in 


Oorporation.  On  the  refusal  of  the  corporation  to 
sue  a  stockholder  may  sue  in  its  behalf  only  where 
the  rights  of  the  corporation  are  invaded,*^  resulting 
in'  damage  to  it;**  he  cannot  maintain  a  representa- 
tive action  to  redress  wrongs  to  him  individually.** 
Where  the  corporation  itself  has  no  cause  of  action, 
it  necessarily  follows  that  a  stockholder  cannot  sue 
in  its  behaK.*' 

[M447]  2.  Sight  to  Defend  or  Intervene.  As  a 
general  rule  a  corporation  can  appear  to  defend  liti- 
gation only  in  its  corporate  capacity,  represented  by 
its  properly  constituted  ofiBcers.*'-  So  when  a  suit 
is  brought  against  a  corporation,  it  is  ordinarily 
within  the  discretion  of  the  directors  whether  or  not 
to  defend.*'  The  fact  that  a  person  is  a  stockholder 
does  not  entitle  him  as  of  right  to  assume  the  defense 
of  an -action  against  the  corporation,**  or  to  inter- 
vene in  such  action.**  It  is  only  in  exceptional  cases 
that  stockholders  will  be  permitted  to  defend  the 


Co..  16  Ida.  639,  102  P  >81,  133  AmSR 
140. 

43.  Dodn  V.  Woolser,  18  How. 
(V.  S.)  331,  IS  L.  ed.  401;  Welden- 
feld  ▼.  Sugar  Run  R.  Co.,  48  Fed. 
CIS.  See  Ottawa,  etc.,  R.  Co.  v.  Black, 
79  III.  262  (holdlnK  that,  where  a  cor- 
IN>ratlon  without  authority  leases  its 
property  to  another  company,  the 
lessee  will,  as  against  nonaasentlne 
stockholders,  be  deemed  the  jservant 
of  the  lessor,  'and  stockholders  of 
the  latter  may  prevent  the  former 
from  mismanaging  the  property,  and 
misapplying  the  corporate  funds). 

[a]     Illnstistloa A      stockholder 

of  a  railroad  company  which  has  lo- 
cated and  pat'tially  constructed  Its 
line  may  maintain  a  bill  to  enjoin  a 
rival  company  from  appropriating 
this  work  to  Its  own  use,  when  he 
shows  that  the  directors  of  his  own 
company  are  acting  in  sympathy  with 
the  rival  company,  have  furnished  it 
with  knowledge  of  certain  defects 
which  render  their  own  location  in- 
valid, and  have  refused  to  resist  such 
appropriation.  Weldenfeld  v.  Sugar 
Run    R.  Co.,   48  Fed.   615. 

44.  Metcalf  v.  American,  School 
Furniture  Co.,  122  Fed.  115;  Watkins 
V.  North  American  Land,  etc,  Co., 
107  La.  107,  31  S  683;  Slattery  v.  St. 
Louis,  etc.,  Transp.  Co.,  91  Mo.  217, 
4  SW  79,  60  AmR  245;  Godley  v. 
Crandall,  etc.,  Co.,  212  N.  T.  121,  106 
KB  818,  LRA1915D  632  [mod  153 
App.  DlV.  697,  139  NTS  236].  See 
O'Connor  v.  Virginia  PasSy  etc.,  Co., 
46  Misc.  630,  92  NTS  525  (holding 
that  the  gist  of  the  action  in  ques- 
tion is  the  wrongful  collusion  be- 
t'ween  defendant  and  the  directors, 
and  that  the  transfers  of  property 
alleged  are  simply  particulars  of  In- 
Jury  resulting  from  the  wrong:  which 
constitutes  the  ground  of  the  action). 

[a]  Vor  «aainple.  where  directors 
of  a  corporation,  who  are  unable  to 
secure  the  consent  of  a  two-thirds 
majority  of  the  stockholders  to  dis- 
solve the  corporation,  transfer  the 
tangible  and  uitangible  property  of 
the  corporation  to  a  new  corporation. 
without  compensation  for  the  Rood 
will  of  the  corporation,  a  minority 
stockholder,  in  a  representative  ac- 
tion for  an  accounting,  may  recover 
the  value  of  the  Rood  will  from  the 
new  corporation  and  the  individuals 
acting  with  It,  where  they  had 
sntered  Into  a  conspiracy  with  the 
directors  of  the  old  corporation  to 
acquire  Its  business  and  Ko°d  will 
without  paying  therefor.  Godley  v. 
Crandall,  etc..  Co..  212  N.  T.  121,  105 
NE  818,  LRA1916D  632  [mod  163 
App.  DIv.  697.  189  NTS  2361. 

4B.  Sheridan  v.  Sheridan  Electric 
Light  Co.,  38  Hun  (N.  T.)  396. 

46.  PleminK  v.  Reed.  77  N.  J.  L. 
663,  72  A  299;  Lovitt  v.  Illinois  Surety 
Co.,  88  Misc.  100,  150  NTS  609;  Mey- 
erson  v.  Franklin  Knitting  Mills.  172 
NTS  773.  And  see  White  v.  Pitts- 
burgh First  Nat.  Bank,   262  Pa.   205, 


97  A  403   (recognising  the  rule). 

[a]  BeneBolal  interest  In  eoatraot. 
— (1)  Under  a  statute  authorizing  a 
person  for  whose  benefit  a  contract  Is 
made  to  maintain  an  action  thereon, 
notwithstanding  the  consideration 
did  not  move  from  him,  a  stockholder 
in  a  corporation  may  sue  upon  an 
agreement  by  another  with  the  cor- 
poration to  pay  all  its  debts  and  the 
par  value  of  the  stock*  to  each  stock- 
holder in  consideration  of  a  convey- 
ance of  its  real  estate.  Fleming  v. 
Reed,  77  N.  J.  L."  663,  72  A  299. 
(2)  "A  membership  corporation  is 
not  a  strani^er  to  its  own  members, 
but  Is  sufnclently  in  privity  with 
them  for  them  to  enforce  its  con- 
tracts with  third  persons  for  their 
express  benefit."  Lovitt  v.  Illinois 
Surety  Co.,  88  Misc.  100,  160  NTS 
609. 

inaiTUual  «nlt  by  stoeklioldw* 
avalast  directors  see  Infra  XIII,  C. 

47.  Whitten  v.  Dabney,  171  <3al. 
621,  164  P  312;  Fleltmann  v.  United 
Gas  Impr.  Co.,  174  App.  Div.  781.  161 
NTS  650:  Starr  v.  Heald,  28  Okl.  792, 
116  P  18d. 

48.  Fleltmann  v.  United  Gas  Impr. 
Co.,  174  App.  Dlv.  781,  161  NTS 
660.     And  see  cases  infra  note  SO. 

[a]  Xa  other  words  it  is  not  the 
damage  sustained  that  constitutes 
the  cause  of  action,  but  the  invasion 
of  corporate  rights  resulting  in  the 
damage.  Fleltmann  v.  United  Gas 
Inlpr.  Co.,  174  App.  Dlv.  781,  161 
NTS    650. 

40.  Whitten  v.  Dabney,  171  Cal. 
621,  164  P  312;  Turner  v.  Markham, 
155  C^I.  662,  102  P  272;  Garretson  v. 
Pacific  Crude  Oil  Co.,  146  Cal.  184, 
79  P  838;  Arnold  v.  Searing,  73  N.  J. 
Bq.  262,  67  A  831. 

80.  V.  a. — Collins  V.  Penn-Wyom- 
Ing  Copper  Co.,  203  Fed.  726;  Post  v. 
Buck's  Stove,  etc.,  Co..  200  Fed.  918, 
119  CCA  214,  43  LRANS  498;  Macon, 
etc..  R.  Co.  V.  Shaller,  141  Fed.  68S, 
72  CCA  681;  Mayer  v,  Denver,  etc., 
R.  Co.,  38  Fed.  197. 

Cal.i— Waymlre  v.  San  Francisco, 
etc.,  R.  Co.,  112   Cal.   646,  44  P  1086. 

Miss. — Beckett  v.  Planters'  Com- 
press, etc.,  Warehouse  Co.,  107  Miss. 
305,  66   S   275. 

N.  T. — Waters  v.  Waters,  201  N. 
T.  184,  94  NE  602  [aft  130  App.  Div. 
678,  115  NTS  4321;  Blum  v.  Whitney, 
185  N.  T.  232,  77  NE  1159  [aft  111 
App.  Div.  922,  96  NTS  1114];  Miller 
V.  University  Magasine  Co.,  10  Misc. 
331.   30  NTS  969. 

Tex. — Caffall  v.  Bandera  Tel.  CO., 
(Civ.  A.)  136  SW  105. 

Wis. — Jenkins  v.  Bradley,  104  Wis. 
640.   80  NW  1026. 

And  see  State  v.  U.  S.  Grant  Univ.. 
lis  Tenn.  238.  90  SW  294  (so  holding 
as  to  a  suit  by  a  trustee). 

[a]  XUnstiatlott.— (1)  An  agree- 
ment or  understanding  between  own- 
ers of  land  made  prior  to  the  or- 
ganization of  the  corporation  and  as 
an  Inducement  between  the  parties  to 


convey  property  thereto  Is  a  personal 
agreement  and  cannot  be  enforced  by 
the  corporation.  Consequently  it  can- 
not be  enforced  by  a  stockholder 
suing  in  its  behalf.  Jenkins  v.  Brad- 
ley, 104  Wis.  540,  80  NW  1025.  (2) 
The  corporation  cannot,  and  there- 
fore stockholders  in  a  suit  in  its  right 
cannot,  avoid  a  mortgage  or  trust 
deed  on  the  ground  that  at  some  prior 
time  the  corporation  had  unlawfully 
declared  dividends  on  its  stock.  Col- 
lins V.  Penn-Wyoming  Copper  Co., 
203   Fed.   726. 

51.  Central  Trust  C^.  v.  Marietta, 
etc.,  R.  Co.,  48  Fed.  14;  Forbes  v. 
Memphis,  etc.,  R.  Co.,  9  F.  c:as.  No. 
4,926,  2  Woods  323;  Blackman  v.  Cen- 
tral R.,  etc.,  Co.,  58  Qa.  189;  Home 
Mm.  Co.  V.  McKlbben.  60  Kan.  387. 
66  P  766. 

sa.  General  Electric  Co.  v.  West 
Asheville  Impr.  Co.,  73  Fed.  386;  Far- 
mers' L.  tc  T.  Co.  V.  Toledo,  etc.,  R. 
Co.,  67  Fed.  49;  Davis  v.  Gemmell. 
73  Md.  630,  21  A  712;  Stradley  v. 
Pailthrop,  96  Mich.  287.  55  NW  807; 
Meyer  v.  Bristol  Hotel  Co.,  168  Mo. 
69,  63  SW  96.  See  Pittsburgh  Fifth 
Nat.  Bank  v.  Pittsburgh,  etc.,  R.  Co., 
1  Fed.  190  (holding  that  the  stock- 
holders of  a  defendant  corporation 
cannot  obtain  the  removal  of  a  re- 
ceiver by  petition,  where  It  appears 
from  the  pleadings  that  such  corpora- 
t'on  has  a  regularly  elected  board  of 
directors,  and  that  such  board  is  in 
active  sympathy  with  the  petitioners 
who  of  course  have  it  In  their  power 
to  control  the  corporation  and  be 
heard  through  it), 

63.  Blackman  v.  Central  R.,  etc., 
Co..  68  Ga.  189;  Byers  v.  Franklin  Coal 
Co.,  14  Allen  (Mass.)  470;  Robbins  v. 
Justices  Suffolk  <3ounty  Super.  Ct.,  12 
Gray  (Mass.)  226;  Meyer  v. -Bristol 
Hotel  Co.,  168  Mo.  69,  63  SW  96;  Has- 
singer's,  Clase,  i  Ashm.  (Pa.)  287. 

[a]  In  sqaltr.  —  The  rule  Is 
equally  applicable  to  cases  where  the 
stockholders  seek  to  defend  for  the 
company  in  equity.  Subject  to  ex- 
ceptions hereafter  stated,  they  can- 
not appear  or  answer  for  the  com- 
pany, since  the  company  would  not 
be  bound  by  their  admissions  or  by 
their  stipulations.  Bronson  v.  La 
Oosse,  etc.,  R.  Co.,  2  Wall  (U.  S.) 
283,  17  L.  ed.  726. 

54.  Ex  p.  Gray,  157  Ala.  368,  47 
S  286,  131  AmSR  62:  Thomasson  v. 
Guaranty  Trust  Co.,  159  Fed.  126,  86 
(X!A  614;  Gunderson  v.  Illinois  Trust, 
etc..  Bank.  100  111.  A.  461  (aft  199  111. 
422,  65  NB  326];  Marcovich  v.  O'Brien, 
(Ind.  A.)    114   NE  100. 

[a]  Season  for  mle. — "Appellant, 
when  he  filed  his  petition,  was,  in  a 
sense,  already  In  court.  That  Is  to 
say,  the  corporation  in  which  he  is 
a  stockholder  was  In  court,  and,  gen- 
erally speaking,  the  stockholders  of 
a  corporation,  for  the  purposes  of  all 
litigation  growing  out  of  the  relations 
between  such  corporation  and  a  third 
person,   surrender   their   personal    or 
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suit  on  behalf  of  themselves  as  stoekholders.'^  A 
stockholder  will  be  permitted  to  intervene  for  the 
purpose  of  defending  an  action  against  the  corpora- 
tion where  there  has  been  such  a  neglect  or  refusal 
on  the  part  of  the  corporation  or  its  officers  to  pro- 
tect its  interests  that  the  court  can  clearly  see  that 
such  action  on  the  part  of  the  stockholder  is  neces- 
sary to  his  protection ;°°  and  where  legal  and  equit- 
able remedies  are  blended  under  the  modem  codes 
he  may^  under  the  proper  conditions,  appear  and  de- 
fend both  at  law  and  in  equity.'^  Thus  where  the 
directors,  in  breach  of  their  trust,  fail  or  refuse  to 
make  defense  in  the  name  of  the  corporation,  stock- 
holders will  be  permitted  to  do  so;''*  and  where  a 
suit  by"  or  against"  a  corporation  is  conducted  col- 
lusively,  a  coxirt  of  equity  will  permit  intervention 
by  a  stockholder  to  protect  his  rights  and  the  rights 
of  others  similarly  situated.  Also  where  a  board 
of  directors  asks  dismissal  of  a  pending  suit  insti- 
tuted on  behalf  of  the  corporation  by  a  former  board, 
minority  stockholders,  at  whose  instance  it  was  com- 
menced and  who  desire  its  prosecution,  should  be 
g^ven  leave  to  file  a  supplemental  bill  setting  up  the 
facts  and  to  prosecute  the  suit  as  if  it  had  been 
originally  instituted  by  them  as  stockholders  suing 
in  the  name  and  right  of  the  company."'-  After  the 
litigation  against  the  corporation  has  terminated 
stockholders  will  not  be  permitted  to  intervene  for 
the  purpose  of  raising  issues  which  are  entirely- 
foreign  to  those  of  the  original  litigation.*^ 


Individual  entity  to  the  corjioratlon 
In  which  they  ara  stockholders,  and 
when  such  corporation  is  properly  In 
court,  the  stockholders  are,  under  the 
law,  also  In  court,  so  far  as  Is  neces- 
sary for  the  purpose  of  adjudicating 
all  matters  Incident  to  the  Issues 
tendered  between  such  corporation 
and  such  other  party  or  parties  liti- 
gant." Marcovlch  v.  O'Brien,  (Ind. 
A.)    114    NB   100,   108. 

66.  Marcovlch  v.  O'Brien,  (Ind. 
A.)   114  NE  100. 

68.  TT.  S. — Bronson  v.  La  Crosse, 
etc..  R.  Co..  2  Wall.  283,  17  I.,  ed.  726; 
General  Electric  Co.  v.  West  Ashe- 
-ville  Impr.  Co.,  72  Fed.  386;  Farmers' 
I/.  &  T.  Co.  v.  Toledo,  etc.,  R.  Co.,  «7 
Fed.  49. 

Ala.— Ex  p.  Gray.  167  Ala.  368,  47 
S  286,  131   AmSR  62. 

Cal. — Shlvely  v.  Eureka  Tellulrum 
Gold-Mln.  Co.,  129  Cal.  293,  61  P  939; 
Waymlre  v.  San  Francisco,  etc.,  R. 
Co.,  112  Cal.  646,  44  F  108S. 

Colo.^MaJors  v.  Taussig,  20  Colo. 
44,  36  P  816;  Henry  v.  Travelers'  Ins. 
Co.,  16  Colo.  179.  26  P  318. 

111. — Gunderson  v.  Illinois  Trust, 
etc..  Bank,  199  111.  422,  65  NE  326. 

Kan. — Fitzwater  v.  Seneca  Nat. 
Bank,  62  Kan.  163.  61  P  684,  84  AmSR 
377;  Home  Min.  Co.  v.  McKlbben,  60 
Kan.  387,  S6  P  756. 

Mass. — ^Byers  v.  Franklin  Coal  Co., 
14  Allen  470;  Farnum  v.  Ballard  Vale 
Mach.  Shop,  12  Cusb.  507. 

Minn. — Morrill  v.  Little  Falls  Mfg. 
Co..  46  Minn.  260,  48  NW  1124. 

Mo. — Meyer  y.  Bristol  Hotel  Co., 
163  Mo.  69.  63  SW  96;  Chouteau  v. 
Allen,  70  Mo.  290. 

Nebr. — State  v.  Holmes,  60  Nebr. 
39,  82  NW  109. 

N.  T. — Farmers'  L.  &  T.  Co.  v.  New 
Tork,  etc.,  R  Co.,  150  N.  T.  410,  44 
NE  1043,  56  AmSR  689.  84  LRA  76: 
Wilkinson  v.  Chemical  F.  Ins.  Co.,  2 
NTCityCt   43. 

Oh. — Henry  v.  Jeans,  48  Oh.  St. 
443,  28  NE  672. 

Tenn. — ^Kirtland  v.  Purdy  Univ.,  7 
Lea  243. 

Tex. — Oresharo  v.  Island  City  Sav. 
Bank,  2   Tex.  Civ.  A.  62.  21  SW  566. 

Wash. — Blssell  v.  Taylor,  7  Wash. 
824,  35  P  68. 


Alta. — Northern  Bank  v.  Oreat 
West  Lumber  Co..  7  Alta.  L.  188,  11 
DomLR  395,  24   WestLR  477. 

"If  the  directors  are  false  to  their 
duty,  and  there  is  danger  that  they 
will,  from  corrupt  motives  or  blind 
obstinacy,  abandon,  neglect,  or  sacri- 
fice the  interests  of  the  shareholders 
committed  to  their  charge,  then  the 
courts  of  equity  will  permit  stock- 
holders to  Intervene  for  their  ovm 
protection,  and  to  seek  and  obtain 
the  aid  of  the  court.  .  .  .  The  ques- 
tions in  every  case  are:  Is  the  com- 
nlalning  stockholder  remediless  un- 
less he  represent  his  own  interest? 
Is  there  danger  of  the  commission 
of  a  flagrant  wrong?  If  these  ques- 
tions be  answered  in  the  afflrmatlve, 
he  will  be  allowed  to  intervene,  not- 
withstanding that  the  remedy  Is.an 
extreme  one,  and  should  not  be  per- 
mitted -without  hesitation  and  cau- 
tion." General  Electric  Co.  v.  West 
Ashevllle  Impr.  Co.,  78  Fed.  386,  387. 

87.  Morrill  v.  Little  Falls  Mfg.  Co., 
46  Minn.  260,  48  NW  1124. 

68.  Bronson  v.  La  Crosse,  etc.,  H. 
Co..  2  Wall.  (tr.  S.)  283,  17  L.  ed. 
725:  Pltawater  v.  Seneca  Nat.  Bank. 
62  Kan.  163.  61  P  684.  84  AmSR  377; 
Investor's  Syndicate  v.  North  Artier- 
Ican  Coal,  etc.,  Co.,  81  N.  D.  259.  276. 
158  NW  472  [quot  Cye];  Buckeye 
Garage,  etc.,  Co.  v.  Caldwell,  18  Oh. 
Clr.  Ct.  N.  S.  429:  Park  v.  IHster,  etc.. 
Petroleum  Co.,  26  W.  Va.  108. 

iracessity  of  demaaA  and  vsfttml 
see   infra   {   1449. 

69.  National  Power,  etc.,  Co.  T. 
Hossraan.  122  Minn.  366.  142  NW  818, 
AnnCasl914t)  880;  Baillle  v.  Colum- 
bia Gold  Mln  Co.,  86  Or.  1,  166  P 
986,  167  P  1167. 

80.     DImock     v.     Central     Rawdon 

Mln.  Co.,  36  N.  8.  887.  See  Blake  v. 
Blake,  etc..  Steam  Pipe  Works,  84 
N  J.  Eq.  368.  94  A  419  (holding  that 
minority  stockholders  should  defend 
as  real  parties  In  interest). 
_  81.  Eagle  Iron  Co.  v.  Colyar,  166 
Fed.  964.  87  CCA  388. 

«»•    Central    Bank,    etc.,    Corp.    v. 

Piedmont   Portland   Cement   Co.,    147 
Ga.   830,   94  SE  308. 

[al  nras,  where  the  original  suit 
proceeded  against  the  corporation  for 
the  purpose  of  foreclosing  a  mortgage 


Statntes.  In  some  states  stoi^liolderB  cannot 
plead  or  defend  for  the  corporation,  except  in  cases 
expressly  provided  for  by  statute.**  The  general 
rule  precluding  stockholders  from  defending  an  ac- 
tion against  the  corporation  is  not  affected  by 
statutes  authorizing  persons  interested  in  actions  to 
be  brought  in  as  parties,  on  their  application  ;**  nor 
does  a  statute  authorizing  stockholders  to  iutiervene 
in  actions  against  corporations  for  the  purpose  of 
showing  that  they  are  not  individually  liable  au- 
thorize a  stockholder  to  defend  on  behalf  of  the  cor- 
poration.** Under  the  New  York  statutes,  however, 
a  stockholder  is  entitled  to  a  stay  of  proceedings  in 
an  action  brought  against  the  corporation  by  pro- 
curement or  default  of  its  directors,  and  to  be  ad- 
mitted to  defend  on  its  .behalf,  upon  proof  that  the 
corporation  has  a  good  defense  which  the  directors 
wrongfully  refuse  to  interpose.**  The  statute  does 
not  apply  unless  the  action  is  brought  against  the 
corporation  in  the  interest  of  a  director  or.  for  his 
benefit.*^ 

Status  of  interveners.  Where  stockholders  a^ 
permitted  to  come  in  as  interveners,  they  become 
real  and  substantial  parties  and  litigants  in  the 
cause,  and  are  to  be  treated  accordingly.** 

[f  1448]  3.  Conditions  Precedent — a.  In  OeB> 
eraL  Some  courts  hold  that  a  stockholder  cannot 
sue  on  behalf  of  .the  corporation  td  eanoel  bonds, 
mortgages,  or  other  agreements  under  which  the 
corporation  has  received  money  or  property,  -with- 

against  it  and  disposing  of  its  assets, 
ider 


and  a  decree  was  rendered  and  com- 
pliance therewith  had,  the  stockhold- 
ers are  not  entitled  to  intervene  for 
the  purpose  of  recovering  damages 
from  the  directors  on  the  grounds  of 
malfeasance  and  alleged  trandulent 
end  ultra  vires  acts.  Central  Bank, 
etc.,  Corp.  V.  Piedmont  Portland  Ce- 
ment Co.,  147   Ga.  830.  94   SE   308. 

83.  Blackman  v.  Central  R.,  etc., 
Co.,  58  Ga.  189,  190. 

"That  the  action  is  grroundless  and 
collusive,  and  that,  from  motives  of 
fraud  or  favor  on  the  part  of  the 
oflflcors,  the  corporation  fails  or  re- 
fuses to  defend,  will  make  no  dlffer- 
rnce.  The  stockholders  may  protect 
all  their  rights  by  Instituting  a  proper 
action  of  their  own.  In  conducting 
suits,  due  regard  must  be  tiad  to  tb« 
distinction  between  parties  and  those 
who  are  not  parties.  A  corporation  Is 
a  separate  person  from  any  or  all  of 
the  stockholders.  When  It  Is  sued 
alone,  they  are  not  before  the  court; 
and  they  cannot  Interpose  in  that 
suit,  without  express  statutory  au- 
thority.'' Blackman  v.  Central  K., 
etc  Co.,  supra. 

M,  Matter  of  Fontana,  86  Hun  219, 
82  NTS  966. 

88.  Byers  v.  Franklin  Coal  Co..  14 
Allen  (Mass.)  470;  Hobbs  v.  Dane 
Mfg.  Co.,  6  Allen  (Mass.)  681;  Bob- 
bins V.  Justices  Suffolk  County  Super. 
Ct..  12  Grav  (Mass.)  225;  Farnum  v. 
Ballard  Vale  Mach.  Shop,  18  Cusb. 
(Mass.)     507. 

66.  Matter  of  Virgil,  26  Misc.  320, 
67  NTS  58. 

67.  Matter  of  Gardner,  86  Bun  39, 
33  NTS  326. 

_  68.  Bronson  v.  La  Crosse,  etc..  R. 
Co.,  2  Wall.  (TT.  S.)  283.  17  L.  ed.  715: 
Morrill  v.  Little  Falls  Mfg.  Co.,  4« 
Minn.  260,  48  NW  1124;  Henry  v. 
Jeans,  48  Oh.  St.  443,  28  NE  67!; 
Mussina  v.  Goldthwaite,  84  Tex.  136, 
7  AmR  281, 

[a]  Kenea  (1)  they  will  be  per- 
mitted to  set  up  their  rights  by  cross 
petition,  answers,  or  other  pleadlnea 
Henry  v.  Jeans.  48  Oh.  St.  448.  28  MB 
672.  (2)  A  defense  interposed  br 
them  Is  Independent  of  the  company 
and  its  directors.  Bronson  v.  1a 
Crosse,  etc.,  R.  Co.,  2  Wall.  (U.  S.) 
283,   17   L.   ed.  726;   Morrill  v.  Little 
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out  offering:  to  plaee  defendant  in  etatu  qno,**  while 
others  hold  the  eontrary  on  the  ground  that  the  con- 
sideration to  be  returned  is  not  within  the  control 
of  plaintiff  JO 

[$  1449]  b.  Befnaal  of  Corporation  to  Act — 
(1)  In  GeneraL  As  a  general  rule,  before  a  stock- 
holder can  be  permitted  to  sue  or  defend  on  behalf 
of  the  corporation  he  must  show  that  he  has  ex- 
hausted all  the  means  within  his  reach  to  obtain. 

Falls  Mfff.  Co.,  46  MInzt.  260,  48  NW 
1124. 

68.  Collins  V.  Penn-Wyomlng  Cop- 
per Co..  208  Fed.  Y26;  WrIgrhtsvllTe 
Hardware  Co.  v.  McEIroy.  264  Pa. 
422,  98  A  1062. 

7a  Holt  V.  California  Dev.  Co.,  161 
Pod.  8,  88  CCA  167;  Edwards  v.  Mer- 
cantile Trust  Co.,  124  Fed.  381;  Steb- 
blns  V.  Perry  County,  167  111.  667,  47 
N£!  1048;  Anderson  v.  Scandla  Mln. 
Syndicate,  26  S.  D.  668,  128  NW  1016. 

71.  U.  S. — Walthen  ,v.  Jackson  Oil, 
etc,  Co.,  235  U.  S.  636,  35  SCt  225,  69 
Lb  ed.  395;  Corbus  v.  Alaska  Tread- 
well  Gold  Mln.  Co.,  187  U.  S.  455,  23 
SCt  157,  47  L.  ed.  256:  Porter  v.  Sabln," 
149  U.  S.  473,  13  SCt  1008.  37  U  ed. 
816;  Dlmpfel  v.  Ohio,  etc.,  R.  Co.,  110 
U.  S.  209,  3  SCt  673,  28  L.  ed.  121; 
Hawes  v.  Contra  Costa  Water  Co.,  104 
U.  S.  450,  26  Li.  ed.  827;  Whltaker  v. 
Whltaker  Iron  Co.,  238  Fed.  980  [aft 
249  Fed.  631,  161  CCA  467];  Cleve- 
land Sav.,  etc.,  Co.  v.  Bear  Valley  Irr. 
Co.,  112  Fed.  693;  Ropers  v.  Nash- 
TUle,  etc.,  R.  Co.,  91  Fed.  299,  33  CCA 
617;  Hutton  v.  Joseph  Bancroft,  etc., 
Co.,  83  Fed.  17;  Zlegler  v.  Lake  St. 
El.  R.  Co.,  76  Fed.  662,  22  CCA  465; 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc., 
R.  Co.,  67  Fed.  49;  Holton  v.  Wallace, 
66  Fed.  409  [aft  77  Fed.  61,23  CCA  71]; 
Swopa  V.  VlUard,  61  Fed.  417;  Whit- 
ney V.  Fairbanks.  54  Fed.  985;  Put- 
nam V.  Ruch,  54  Fed.  216  [aft  66  Fed. 
416];  Foote  v.  Cunard  Mln.  Co.,  17 
Fed.  46,  6  McCrary  251;  Bill  v.  West- 
ern Union  Tel.  Co.,  16  Fed.  14. 

Ala.  —  Louisville,  etc.,  R.  Co.  v. 
Ne&l.  128  Ala.  149,  29  S  866;  Johnson 
V.  National  Bldp.,  etc.,  Assoc,  126  Ala. 
466.  28  S  2{  Montgomery  Light  Co.  v. 
l,aliey,  121  Ala.  131,  26  S  1006;  Jeffer- 
son County  Sav.  Bank  v.  Francis,  115 
Ala.  817,  23  S  48;  Decatur  Mineral 
Land  Co.  v.  Palm,  113  Ala.  531,  21  S 
315,  69  AmSR  140;  Stelnier  v.  Parsons, 
103  Ala.  215,  13  S  771;  Roman  v. 
W^oolfolk,  98  Ala.  219^  13  S  212;  Tut- 
-wiler  V.  Tuskaloosa  Coal,  etc.,  Co.,  89 
Ala.  391,  7  S  398. 

Colo. — Horst  V.  Traudt,  48  Colo. 
445,  96  P  269;  Majors  v.  Taussig,  20 
Colo.  44,  36  P  816;  Miller  v.  Murray, 

17  Colo.  408,  SO  P  46;  Ide  v.  Bascomb, 

18  Colo.  A.  416,  72  P  62;  Smith  v. 
Bulkley.  18  Colo.  A.  ^27,  70.  P  968; 
Beshoar  v.  Chappell,  6  Colo.  A.   823. 

40  P  244. 
Conn. — Allen   v.    Cnrtls,   26   Conn. 

456.         , 

Ga. — ^Proctor  v.  Piedmont  Portland 
Cement,  etc.,  Co.,  184  Ga.  391,  67  SE 
942;  Cornell  v.,  Sims,  111  Ga.  828,  36 
SE  627;  Steel  Lumber  Co.  v.  Laurens 
Liumber  Co.,  98  Oa.  329,  24  SB  755; 
Alexander  v.  Searcy,  81  Ga.  636,  8  SB 
630.  12  AmSR  337;  Henry  v.  Elder,  63 
Oa.  347;  Colquitt  v.  Howard,  11  Ga. 
556. 

Ind. — Tevis  V.  Hammersmith,  81 
Ind.  A.  281.  66  NE  79,  912  [aS  161 
Ind.  74,  67  NB  672]. 

Iowa. — Dillon  V.  Lee,  110  Iowa  1B6, 
81  NW  246. 

Kan. — Fry  v.  Rush,  63  Kan.  429,  65 
P  701;  Home  Mln.  Co.  v.  McKibben, 
60  Kan.  387,  56  P  766;  Atchison,  etc., 
R.  Co.  ▼.  Sumner  County,  51  Kan.  617, 
88  P  812. 

Ky. — Jones  v.  Johnson,  10  Bush 
64». 

Me. — Hersey  v.  Veazie,   24   He.   9, 

41  AmD   364. 
Mass. — Soghomonlan  v.  Oarabedlan, 

121  NB  401;  Blair  v.  Telegram  News- 
paper Co.,  172  Mass.  201,  51  NE  1086; 
Brewer  v.  Boston  Theatre,  104  Mass. 
878. 

Mo. — Loomis  y.  Missouri  Paa  H. 
Co..  165  Mo.  469,  65  SW  962;  Butler 
T.    Hydro-Pneumatic   Sprinkler,   etc. 


within  the  corporation  itself,  the  redress  of  his 

frievances,  or  action  in  conformity  to  his  wishes.''^ 
he  effort  on  the  part  of  the  stockholder  to  procure 
corporate  action  must  be  earnest  and  bona  fide,  and 
not  merely  simulated.^'  The  stockholder  must  show 
either  that  a  demand  upon  the  board  of  directors  or 
other  managing  body,  to  have  an  action  brought  and 
prosecuted  in  the  name  of  the  corporation  to  redress 
the   grievances   complained    of,   has   been   made'* 


Co.,  (A.)  190  aw  921,  924  [QUOt  Cyc] ; 
iVlbers  v.  St.  flbuis  Merchants'  Exch., 
45  Mo.  A.  206. 

N.  J. — Slegman  v.  Maloney,  66  N. 
J.  Eq.  372,  64  A  405. 

N.  T. — ^Flynn  v.  Brooklyn  City  R. 
Co.,  158  N.  T.  493.  63  NE  620;  Greaves 
v.  Gouge,  69  N.  T.  164;  Craig  v. 
James,  71  App.  Dlv.  238,  76  NYS  813; 
Fltchett  V.  Murphy,  46  App.  Dlv.  181, 
61  NYS  182  [rev  26  Misc.  544.  56  NYS 
3:i2];  Leslie  v.  LorlUard,  31  Hun  305: 
Robinson  v.  Smith,  3  Paige  222,  24 
AmD  212;  Forbes  v.  Whitlock,  3  Edw. 
446. 

N.  C— Coble  V.  Beall,  180  N.  C. 
633,  41  SE  793. 

Oh. — Kuhn   v.   Woolson   Spice  Co., 

10  OhS&CP  292,  8  OhNP  686. 
Pa. — Wolf  V.  Pennsylvania  R.  Co., 

195  Pa.  91,  45  A  936;  Chamberlain  v. 
Peoples'  Bridge  Co.,  2  Dauph.  Co. 
329. 

R.  I. — Hodges  V.  New  England 
Screw  Co.,  1  R.  I.  312,  63  AmD  624, 
3  R.  L  9. 

S.  C. — Wenzel  v.  Palmetto  Brewing 
Co.,  48  S.  C.  80,  26  S.  C.  1;  X,atiiper  v. 
Richmond,  etc,  R.  Co.,  89  S.  C.  44. 
17  SE  268. 

Tenn. — Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  15  SW  448,  24 
AmSR  625;  Boy^d  v.  Sims,  87  Tenn. 
771,  11  SW  948;  Deaderlck  v.  Wilson, 
8  Baxt.  108. 

Tex. — Becker  v.  Gulf  City  St.  R., 
etc.,  Co..  80  Tex.   476.  16   SW  1094. 

Va. — Mount  v.  Radford  Trust  Co., 
93  Va.  427,  26  SB  244. 

Wash. — Elliott  V.  Puget  Sound 
Wood  Products  Co.,  62  Wash.  637,  101 
P  228;  Williams  v.  Brie  Mountain 
Cons.  Min.  Co.,  47  Wash.  360,  91  P 
1091. 

W.  Va. — Rathbone  v.  Parkersburg 
Gas  Co.,  81  W.  Va.  798,  8  SB  670. 

Wis. — Northern  Trust  Co.  v.  Snyder, 
113  Wis.  518,  89  NW  460,  90  AmSR 
S67;  Cunningham  v.  Wechselberg,  106 
Wis.   369,  81    NW   414. 

Eng. — ^Foss  V.  Harbottle,  2  Hare 
461,  24  EngCh  461,  67  Reprint  189; 
Orr  v.  Glasgow,  etc,  R.  Co.,  6  Jur. 
N.  S.  877;  Hozley  v.  Alston,  1  Phil. 
790,  19  EhigCh  790,  41  Reprint  833. 

ra]  SMMoa  for  xnl*.— "To  permit 
any  stockholder  to  Institute  an  action 
in  the  corporate  name  to  redress  an 
alleged  corporate  wrong,  without  a 
Showing  on  his  part  that  every 
reasonable  eftort  had  been  made 
through  the  proper  channels  to  in- 
duce corporate  action,  and  that  un- 
redressed wrong  would  result  to  the 
corporation  unless  he  were  permitted 
tc  sue,  would  be  to  tolerate  a  prac- 
tice prejudicial  to  corporations  and 
other  stockholders,  and  one  violating 
.ill  established  precedents."  Smith 
v.  Bulkley,  18  Colo.  A.  227,  70  P 
968. 

n>]    Bemedtos  affoxded  bT  charter. 

— Before  the  stockholders  can  be 
heard  in  a  court  of  equity  in  behalf 
of  the  corporation,  the  remedial 
agencies  afforded  by  charter  or  other 
lews  of  the  corporation  must  be  ex- 
hausted, and  this  must  bo  made  to 
appear.  Pittsburgh  Fifth  Nat.  Bank 
V.  Pittsburgh,  etc.,  R.  Co.,  1  Fed. 
190;  Tuscaloosa  Mfe.  Co.  v.  Cox,  68 
Ala.  71;  Henry  v.  Elder,  63  Ga.  847; 
Hare  v.  London,  etc.,  R.  Co.,  2  Johns. 
A  H.  80,  70  Reprint  978. 

78.  Detroit  v.  Dean,  106  U.  S.  537, 
1  SCt  560.  27  L.  ed.  800;  Hawes  v. 
Contra  Costa  Water  Co.,  104  U.  S. 
450,  26  L.  ed.  827:  Elklns  v.  Chicago, 
119  Fed.  967;  Dannmeyer  v.  Coleman, 

11  Fed.  97,  8  Sawy.  51;  Louisville, 
etc.,  R.  Co.  V.  Neal,  128  Ala.  149,  29 
S  866;  Montgomery  Light  Co.  v. 
Lahey,  121  Ala.  131,  25  S  1006;  Bacon 


V.  Irvine,  70  Gal.  221,  11  P  646;  Albers 
V.   Merchants'   Exch.,   45    Mo.   A.   206. 

[a]  A  simiilated  notloe  made  to 
lay  the  foundation  of  an  action  Is  not 
sufficient.  Bacon  v.  Irvine,  70  CaL 
221,  11   P  646. 

73.  U.  S. — Taylor  v.  Holmes,  127 
U.  S.  489,  8  set  1192,  32  L.  ed.  179; 
Qulncy  v.  Steel.  120  U.  S.  241,  9  SCt 
520,  30  L.  ed.  624;  Hawes  v.  Contra. 
Costa  Water  Co.,  104  U.  S.  460,  26  L. 
ed.  827;  Weldenfeld  v.  Allegheny, 
etc.,  R.  Co.,  47  Fed.  11;  Newby  v. 
Oregon  Cent.  R.  Co.,  18  F.  Cas.  No. 
10,146,  1  Sawy.  63. 

Ala. — Crow  v.  Florence  Ice.  etc., 
Co.,  143  Ala.  641,  89  S  401;  Johns  v. 
McLester,  137  Ala.  283,  34  S  174,  97 
AmSR  27;  Jefferson  County  Sav. 
Bank  V.  Francis,  116  Ala.  317,  23  3 
48;  Decatur  Mineral  Land  Co.  v. 
Palm,  113  Ala.  631,  21  S  316,  59  AmSR 
140;  Moses  v.  Tompkins,  84  Ala.  613, 
4  S  763. 

Cal. — Bacon  v.  Irvine,  70  Cal.  221, 
11  P  646. 

Colo. — Duquesne  Gold  Mln.  Co.  v. 
Olaser,  46  Colo.  186,  103  F  299;  Horst 
V.  Traudt,  43  Colo.  446,  96  P  259. 

Conn. — Allen  ▼.  Curtis,  26  Conn. . 
466. 

Ga. — Alexander  ▼.  Searcy,  81  Oa. 
536,  8  SB  630.  12  AmSR  337. 

111.— Babcock  V.  Farwell,  246  111. 
14,  91  NE  683,  137  AmSR  284,  1» 
AnnCas  74   [aff   146   111.   A.   307}. 

Ind. — Marcovlch    v.    O'Brien,     (A.> 

114  NE  100;  Wright  v.  Floyd,  43  Ind. 

A.  646,   86   NE  971. 

Kan. — ^Atchison,  etc,  R.  Co.  v, 
Sumner  County,  61  Kan.  617,  33  P 
312. 

Ky. — Lebus  v,  Stanisfer,  164  Ky. 
444,  157  SW  727;  Shawhan  v.  Zlnn,  7» 
Ky.    300. 

Me. — Vlmer  v.  Maine  Real-Bst. 
Co.,  93  Me.  324,  46  A.  40. 

Mont. — Weschamps  v.  Lolselle,  50 
Mont.   666.    148    P   336. 

N.  Y. — Holmes  v.  Camp,  176  Apn. 
Dlv.  771,  162  NYS  1014;  McCoy  v. 
Gas  E>nglne,  etc.,  Co.,  136  App.  Div. 
771,  119  NYS  864;  Vanderbilt  v.  Gar- 
rison, 12  N.  Y.  Super.  689,  3  AbbPr 
861 

N.  C. — Hoore  V.  Silver  Valley  Mln. 
Co.,  104  N.  C.  634,  10  SB  679. 

Pa.— Law  V.  Puller,  217  Fa.  489,  6» 
A  764. 

Tenn. — State  v.  U.  S.  Grant  TJnlv.- 

115  Tenn.  238,  90  SW  294:  Boyd  v. 
Sims,  87  Tenn.  771,  11  SW  948;  Mem- 
phis Gayoso  Gas  Co.  v.  Williamson, 
9    Helsk.    314. 

Tex.— Becker  v.  Gulf  City  St.  R., 
etc..  Co.,  80  Tex.  475,  16  SW  10?4. 

Va. — Virginia  Passenger,  etc,  Co. 
v.  Fisher,  104  Va.  121,  51  SE  198-, 
Mount  V.  Radford  Trust  Co.,  93  Va. 
427,   25   SB   244. 

Wash. — Seattle,  etc,  R.  Co.  v.  Bow- 
man, 63  Wash.  416.  102  P  27. 

W.  Va.^.Smiley  v.  New  River  Co., 
72  W.  Va.  221,  77  SE  976;  Ward  V. 
Hotel  Randolph  Co.,  65  W.  Va.  721, 
63  SE  613;  Rathbone  v.  I^rkersburr 
Gas  Co.,  31  W.  Va.  798,  8  SE  670. 

Wis. — ^Doud  v.  Wisconsin,  etc,  R. 
Co.,  65  Wis.  108,  26  NE  588,  66  AmR 
620. 

Eng. — ^Burland  v.  Barle,  [1902]  A. 
C.   88. 

B.  C. — Johnson  v.  Thompson,  19  B. 
C.  106,  16  DomLR  646,  26  WestLR. 
814,  5  WestWkly  1214    [app  dlsm    20 

B.  C.  520];  Rose  v.  British  Columbia 
Refining  Co.,  16  B.  C.  216,  18  WestLR 
299 

"it  Is  no  longer  open  to  question  In 
this  Jurisdiction  that  stockholders 
have  no  standing  In  court  to  sue  on 
behalf  of  the  corporation  until  they 
have  applied  to  the  officers  and.  d^ 
Digitized  J^ 
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and  refused/*  or  that  the  cireumatances  ar«' 
sneh  that  such  a  demand  would  be  futile  and 
unavailing.^'  Similarly  where  stockholders  desire  to 
be  aUowed  to  defend  on  behalf  of  their  corporation 
they  must  show  that  some  attempt  has  been  made  to 
procure  the  corporate  officers  to  make  the  defense 
tor  the  company  which  the  petitioners  ask  to  be 
allowed  to  make'*  and  that  the  corporation  has  re- 
fused to  defend  or  assert  the  defense  in  qnestion,^^ 
or  else  they  must  show  a  sufficient  excuse  for  not 
making  a  dem^ndJ^    The  rule  is  sometimes  stated  to 


tors  for  relief  and  have  been  an- 
swered by  a  refusal,  or  the  course  of 
conduct  being  pursued  iby  the  latter 
is  such  as  would  render  an  application 
tor  relief  fruitless."  Deschamps  v. 
Loiselle,  60  Mont.  E66,  673,  148  P  33S. 

"An  Individual  stockholder  of  a 
corporation,  as  a  general  rule,  can- 
not bring  a  suit  to  remedy  an  alleged 
corporate  wrong  without  having  first 
applied  to  the  directors  of  the*cor- 
poration  for  redress  of  his  griev- 
ances." Crow  V.  Florence  Ice,  etc.,  Co., 
143  Ala.    S41,   644,  39  S  401. 

"9lnce  the  wrong  is  committed 
primarily  against  the  corporation, 
when  such  relief  Is  sought  at  the  In- 
stance of  a  stockholder,  it  must 
clearly  appear  that,  prior  to  the  in- 
stitution of  the  suit,  he  had  made 
an  earnest  effort  with  the  managing 
body  of  the  corporation  to  induce 
remedial  action  on  their  part,  and 
had  failed  therein,  or  that  facts  exist 
which  would  render  such  efforts  futile 
and  useless."  Jefferson  County  Sav. 
Bank  v.  Francis,  115  Ala.  317.  324,  23 
S  48 

[ai  Action  ajralnst  asslffnes  for 
arsOftors. — Where  the  majority  of 
the  directors  are  qualified  to  sue  the 
assignee  for  creditors  for  maladmin- 
istration, ~a  stockholder  seeking  the 
same  relief  must  show  that  he  first 
demanded  that  the  directors  bring 
the  suit.  State  v.  Mitchell,  104  Tenn. 
336,  68  SW  S65. 

PlsaOlnr  Annaaa  aaA  rsfosal  «r 
•sons*  see  Infra  t  1466  et  seq. 

74.  U.  S.— Taylor  v.  Holmes,  127 
V.  S.  489,  8  set  1192,  32  L.  ed.  179; 
Quincy  v.  Steel,  120  U.  S.  241,  7  SCt 
620,  30  I),  ed.  624;  Detroit  v.  Dean, 
106  U.  S.  637,  1  SCt  660,  27  L.  ed.  300; 
Davenport  v.  Dows,  18  Wall.  626,  21 
L.  ed.  938;  Memphis  v.  Dean,  8  Wall. 
64,  19  L.  ed.  326;  Dodge  v.  Woolsey, 
18  How.  331,  16  L.  ed.  401;  Cleveland 
Hav.,  etc.,  Co.  v.  Bear  Valley  Irr.  Co., 
112  Fed.  693;  Swope  v.  ViUard,  61 
Fed.  417;  Whitney  v.  Fairbanks,  64 
Fed.  985;  Putnam  v.  Ruch.  64  Fed. 
216  [aff  56  Fed.  416];  Weidenfeld  v. 
Allegheny,  etc.,  R.  Co.,  47  Fed.  11; 
Allen  V.  Wilson,  28  Fed.  677;  Converse 
V.  Dlmock,  22  Fed.  573;  Taylor  v. 
Holmes,  14  Fed.  498  [afl  127  U.  S. 
489.  8  SCt  1192,  32  Li.  ed.  179]:  Dann- 
meyer  v.  Coleman,  11  Fed.  97,  8  Sawy. 
61;  Pittsburgh  Fifth  Nat.  Bank  v. 
Pittsburgh,  etc.,  R.  Co.,  1  Fed.  190; 
Foote  V.  Llnck,  9  P.  Cas.  No.  4,913,  6 
McLean  616;  Morgan  v.  New  Orleans, 
etc.,  R.  Co.,  17  F.  Cas.  No.  9,806,  1 
Woods  15;  Newby  v.  Oregon  Cent.  R. 
Co.,  18  F.  Cas.  No.  10,146,  1  Sawy.  63; 
Smith  V.  Poor,  22  F.  Cas.  No.  13,093, 
3  Ware  148. 

Ala. — Jefferson  County  Sav.  Bank 
V.  Francis,  116  Ala.  317,  23  S  48; 
Moses  v.  Tompkins,  84  Ala.  613,  4  S 
763. 

Cal. — ^Waymire  v.  San  Francisco, 
etc.,  R.  Co.,  112  Cal.  646.  44  P  1086; 
Bacon  v.  Irvine,  70  Cal.  221,  11  P  646; 
Cogswell  v.  Bull,  39  Cal.  320. 

Colo. — Duquesne  Gold  Mln.  Co.  v. 
Glaser,  46  Colo.  186.  103  P  299;  Miller 
V.  Murray,  17  Colo.  408,  30  P  46; 
Byers  v.  Rollins,  13  Colo.  22,  21  P 
894. 

Conn. — Allen  v.  Curtis,  26  Conn.  466. 

Ga. — Alexander  v.  Searcy,  81  Ga, 
536,  8  SH:  630,  12  AmSR  337;  Henry  v. 
Elder,  63  Ga.  347. 

111. — Perry  County  v.  Stebblns,  66 
111.  A.  427  [rev  on  other  grounds  167 
111.  567,  47  NS  1048]. 


Ind. — Marcovich  v.  O'Brien,  (A.) 
114  NB  100;  Wright  v.  Floyd,  43  Ind. 
A.  546,  86  NE  971;  Tevls  v.  Hammer- 
smith, 31  Ind.  A.  281,  66  NE  79,  912 
[aff  161  Ind.  74,  67  NE  672]. 

Iowa. — Dillon  v.  Lee,  110  Iowa  166, 
81  NW  245. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Sum- 
ner County,  61  Kan.  617,  38  P  312. 

Ky. — Lebus  v.  Stanslfer,  164  Ky. 
444,  157  SW  727;  Shawhan  v.  ZInn,  79 
Ky.  300. 

Me. — Clarke  v.  Marks,  111  Me.  218, 
88  A  718;  Kennebec,  etc.,  R.  Co.  v. 
Portland,  etc.,  R.  Co.,  64  Me.  173; 
Smith  V.  Poor,  40  Me.  416,  63  AmD 
672;  Hersey  v.  Veazie,  24  Me.  9,  41 
AmD  364. 

Mass. — ^Brewer  ▼.  Boston  Theatre. 
104  Mass.  378;  Smith  v.  Hurd,  12 
Mete.  371,  46  AmD  690. 

Mich. — Talbot  v.  Scripps,  81  Mich. 
268;  Peo.  v.  State  Treasurer,  24  Mich. 
468. 

Mo. — Vogeler  v.  Punch,  20B  Mo.  ESS, 
103  SW  1001;  Albers  v.  St.  Louis  Mer- 
chants' Excb.,  46  Mo.  A.  206. 

Mont. — Deschamps  v.  Lolselle,  60 
Mont.  665,  148  P  335. 

N.  J. — ^WlUonghbT  V.  Chicago  Junc- 
tion R.,  etc,  Co.,  60  N.  J.  Eq.  666,  25 
A  277. 

N.  T. — Flynn  v.  Brooklyn  City  R. 
Co.,  168  N.  Y.  493,  53  NB  620;  Alex- 
ander V.  Donohoe,  148  N.  Y.  208,  88 
NB  263  [aff  68  Hun  131,  22  NYS 
6621;  Greaves  v.  Gouge,  69  N.  Y.  164; 
McCoy  V.  Gas  Engine,  etc.,  Co.,  136 
App.  Dlv.  771,  119  NYS  864;  Rosen- 
baum  y.  Rice,  86  App.  Dlv.  617,  83 
NYS  494;  Craig  v.  James,  71  App. 
Dlv.  238,  76  NYS  813;  Fltchett  v. 
Murphy,  46  App.  Dlv.  181,  61  NYS 
182;  Flynn  v.  Brooklyn  City  R.  Co.,  9 
App.  Dlv.  269,  41  NYS  666  [aff  168 
N.  Y.  493,  53  NE  620];  Wllkle  v. 
Rochester,  etc.,  R.  Co..  12  Hun  242: 
O'Brien  v.  O'Connell,  7  Hun  228;  Gray 
V.  New  York,  etc.,  SS.  Co.,  S  Hun  883, 
6  Thomps.  St  C.  224;  House  v.  Cooper, 
30  Barb.  157;  Vanderbllt  v.  Garrison, 
12  N.  Y.  Super.  689,  >  AbbPr  861; 
Corning  v.  Barrett,  22  Misc.  241,  48 
NYS  1013;  Beveridge  v.  New  York 
El.  R.  Co.,  6  NYSt  69  [aff  112  N.  Y. 
1,  19  NE  489,  2  LRA  648];  Robinson 
V.  Smith,  3  Paige  222,  24  AmD  212. 

N.  C. — Moore  v.  Silver  Valley  Min. 
Co.,  104  N.  C.  534,  10  SB  679. 

Oh. — LarwUl  v.  Burke,  19  Oh.  Clr. 
Ct.  449,  10  Oh.  Clr.  Dec.  679;  Egbert 
V.  Third  Ward  Bldg.  Assoc.  Co.,  9 
OhS&CF  «46. 

Pa.— Law  V.  Puller,  217  Pa.  4»9, 
66  A  754;  Wolf  v.  Pennsylvania  R.  Co., 
196  Pa.  91,  45  A  936;  Holton  v.  New 
Castle  R.  Co.,  138  Pa.   Ill,  20  A  937. 

Tenn.— State  v.  U.  S.  Grant  UiJlv., 
116  Tenn.  238,  90  SW  294;  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenn.  630,  15 
SW  448,  24  AmSR  625;  Boyd  v.  Sims, 
87  Tenn.  -771,  11  SW  948;  Memphis 
Gayoso  Gas  Co.  v.  Williamson,  9 
Heisk.  314;  Black  v.  Hugglns,  2  Tenn. 
Ch.  780. 

Tex. — ^Becker  v.  Gulf  City_St.  R., 
etc..  Co.,  80  Tex.  476,  16  SW  1094; 
Caffall  v.  Bandera  Tel.  Co.,  (Civ.  A.) 
136  SW  106. 

Va. — Virginia  Passenger,  etc.,  Co. 
V.  Fisher,  104  Va.  121,  51  SB  198; 
Mount  V.  Radford  Trust  Co.,  93  Va. 
427.  26  SB   244. 

Wash. — Seattle,  etc.,  R.  Co.  v.  Bow- 
man. 63  Wash.  416, 102  P  27;  Williams 
V.  Erie  Mountain  Cons.  Mln.  Co.,  47 
Wash.  360,  91  P  1091. 


be  that,  to  entitle  the  gtoekKoIders  to  defend  for  the 
corporation,  it  must  be  made  to  appear  that  the 
corporate  officers,  who  are  primarily  charged  with  the 
duty,  are  willfully  or  fraudulently  n^lectfnl  of  it." 
In  other  words  there  must  be  an  actual  or  virtual  re- 
fusal by  the  corporation  to  institute  or  defend  the 
action  before  one  or  all  the  stockholders  can  appear 
in  its  behalf.^"  Where  the  corporation  has  brought 
suit,  a  stockholder  will  not  be  allowed  to  sue  in  its 
behalf  on  the  same  cause  of  action.'^  Neither  will 
a  Arpnration  be  permitted  to  prosecute  a  suit  in  the 

W.  Va. — Deveny  v.  Hart  Coal  Co., 
33  W.  Va.  650,  60  SB  789;  Kathbone 
V.  Parkersburg  Gas  Co.,  81  W.  Va, 
798,  8  SB  670;  Crumllsh  v.  Shenan- 
doah Valley  R.  Co.,  28  W.  Va.  623. 

Wis. — Northern  Trust  Co.  v.  Sny- 
der, 113  Wis.  616,  89  NW  460,  90 
AmSR  867;  Cunningham  v.  'Wechsel- 
berg,  105  Wis.  369,  81  NW  414;  Doud 
v.  Wisconsin,  .etc.,  R.  Co.,  65  Wis. 
108,  26  NW  633,  66  AmR  620:  Doua- 
riuui  v.  Wisconsin,  etc.,  Mln.,  etc.,  Co., 
,40  Wis.  418. 

[a]  Slie  reasan  is  that  If  every 
stockholder  were  allowed  to  bring 
such  suits  at  pleasure,  the  directors 
might  find  themselves  harassed  by  a 
multiplicity  of  suits  and  by  endless 
litigation.  Macdougall  V.  Gardiner, 
1  Ch.  D.  13. 

?B.  Ala. — Jefferson  County  Sav. 
Bank  V.  Francis,  115  Ala.  317,  23  S 
48. 

Cal. — Wlckersham  v.  Crittenden,  93 
Cal.  17,  28  P  788;  Moyle  v.  Landers, 
83  Cal.  679.  23  P  798;  Beach  v.  Cooper, 
•'2  Cal.  99,  13  P  161. 

111. — ^Perry  County  v.  Stebbins,  66 
111.  A.  427  [rev  on  other  grounds  167 
111.  667,  47   NB  10481. 

Ind. — ^Wright  v.  Floyd,  43  Ind.  A. 
546,    86  NE   971. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Sum- 
ner County,  51  Kan.  617,  SS  P  S12. 

Mont. — Deschamps  v.  Lolselle,  6t 
Mont.  566,  148  P  335. 

N.  J. — Knoop  V.  Bohmrich,  49  N.  J. 
Eq.  82,  23  A  118  [aff  60  N.  J.  Eq.  485, 
27    A   636]. 

N.  Y. — McCoy  v.  Gas  Engine,  etc., 
Co.,  136  App.  Dlv.  771,  119  NYS  864; 
Kelsey  v.  Sargent,  40  Hun  160. 

Pa.— Law  V.  Fuller,  217  Pa.  489,  66 
A  764. 

Tex. — Caffall  v.  Bandera  TeL  Co, 
(Civ.  A.)  136  SW  106. 

Va. — ^Virginia  Passenger,  etc.,  Co.  v. 
Fisher,  104  Va.  121.  61  SB  198;  Mount 
V.  Radford  Trust  Co.,  93  Va.  427,  26 
SB  244. 

OlrmnaataBoea  aKwurtng  davaafl  see 
infra  {  1451. 

78.  Rosplgllosi  V.  New  Orleans, 
etc.,  R.  Co.,  237  Fed.  341,  160  CCA 
866;  General  'Electric  Co.  v.  West 
Asheville  Impr.  Co.,  73  Fed.  386; 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc., 
R.  Co.,  67  Fed.  49;  Alexander  v. 
Searcy,  81  Ga.  636,  8  SB  630,  12  AmSB 
337. 

77.  Rosplgllosi  V.  New  Orleans, 
etc..  R.  Co.,  237  Fed.  341.  150  CCA 
856;  Alexander  v.  Searcy,  81  Oa.  636, 
S  SB  630,  12  AmSR  837;  Park  v.  New 
York,  etc..  Oil  Co.,  26  W.  Va.  486; 
Park  V.  TTlBter.  etc..  Petroleum  Co.,  2S 
W.  Va.  108. 

Birbt  to  defenfl  on  rsfosal  of  «er- 
porattoB  see  supra  {  1447. 

78.  Alexander  v.  Searcy,  81  Oa. 
636,  8  SB  630,  12  AmSR  (37. 

79.  Home  Mln.  Co.  v.  McKibben, 
60  Kan.  387.  66  P  756. 

80.  Miller  v.  Murray.  17  Colo.  403, 
80  P  46;  Oilman  v.  German  LIth.  Stone 
Co.,  152  Ky.  606,  163  SW  996;  Smith 
V.  Stone,  21  Wyo.  62,  128  P  612. 

Blglit  to  sue  wliaa  there  taaa  beet 
mioli  r«fnsal  see  supra  i  1444. 

81.  Memphis  V.  Dean,  8  Wall.  IV. 
S.)  64,  19  L.  ed.  326;  Newby  v.  Ore- 
gon Cent.  R.  Co.,  18  F.  Cas.  No.  10,146, 
1  Sawy.  63:  Smith  v.  Bulkley,  18  Colo. 
A.  227,  70  P  968;  Steele  Lumber  Co.  v. 
Laurens  Lumber  Co..  98  Ga.  329.  24 
SB  765;  Alexander  v.  Donohoe,  68  Hun 
131.  22  NYS  662  (alt  14S  N.  T.  20t, 
38  NB  26S]. 


For  later  esses,  devvlopmaiita  and  tbungam  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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name  of  a  stookholder  for  the  purpose  of  gaining  a 
supposed  advantage  over  defendant.*'  But  a  suit  by 
the  corporation  does  not  preclude  a  suit  by. a  stook- 
holder in  its  behalf  on  a  different  cause  of  action.*' 
Indeed  -where  the  suit  by  the  corporation  is  to  en- 
force the  contract  in  question,  it  furnishes  sufficient 
proof  of  its  determination  to  stand  by  the  contract 
to  dispense  with  a  demand  on  it  that  it  bring  suit  to 
set  it  aside.**  The  request  must  be  to  bring  suit;** 
any  demand  short  of  this  is  insufficient.**  And  it 
is  held  that  a  request,  that  the  corporation  institute 
proceedings  without  any  reference  to  any  facts  on 
which  such  a  suit  could  be  maintained  is  not  suffi- 
cient.*^ Ordinarily  the  demand  must  be  addressed 
to  the  board  of  directors  in  the  first  instance,**  and 
it  must  be  made  upon  the  directors  as  a  board,  and 
not  upon  the  members  individually;*'  but  where  the 
corporation  is  ui  the  hands  of  a  receiver  or  a  trustee 
in  bankruptcy,  demand  must  be  made  on  him.*°  A 
demand  on  the  president,''^  or  on  the  president  and 
another  officer,*'  is  not  sufficient  except  under  special 
eiroum  stances.** 

Appeal  to  stockholders.  A  stockholder  cannot 
rest  upon  a  refusal  of  the  directors  to  sue,  but,  if 
time  "permits,  he  must  make  an  honest  effort  to  ob- 
tain action  by  the  stockholders  as  a  body,**  or,  if  he 
does  not  make  such  an  appeal,  he  must  show  that  the 

8S.  .  UcCoy  V.  Oas  Enelne,  etc.,  Co., 
135   AVp.  DlT.  771,  119  NTS  864. 

83.  OUdden  v.  Diamond  6S  Cattle, 
etc.,  Co^  (Cal.)  174  P  667. 

S4,  aildden  v.  Diamond  66  Cattle, 
etc.,  Co..  (Cal.)  174  P  667. 

azcnMB  for  not  niaWng  Aenuuia 
irenecally  see  Infra  t  1461. 

8S.  Johna  v.  McLester,  1S7  Ala. 
283.  S4  S  174,  97  AmSR  27:  Flynn  r. 
Brooklyn  City  R.  Co.,  158  N.  T.  493, 
E3  SB  520  [aff  9  App.  Dlv.  269,  41 
NTS  566].  And  see  generally  casea 
Bupra  note  73. 

TO.  Flynn  v.  Brooklyn  City  R.  Co., 
158  N.  T.  493.  SS  NG  620  [aff  9  App. 
Dlv.  269.  41  NTS  566];  Boyd  V.  Sims, 
87  Tenn.  771.  11  SW  948. 

ta]  Bemand  for  psymentr-A  mere 
demand  for  money  payment  Is  Insuf- 
flcient.  Flynn  v.  Brooklyn  City  R. 
Co.,  158  N.  T.  493,  53   NE  B20   [aff  9 


effort  would  be  useless.*' 

[i  1450]  (2)  Sufficiency  of  Sefnsal.  The  re- 
fusal of  the  corporate  authorities  to  take  action 
must  be  real  and  not  collusive.**  And  furthermore, 
it  must  be  a  wrongful  refusal  amounting  to  a  breach 
of  trust.*'  A  refusal  to  sue  which  i^  but  a  proper 
exercise  of  the  discretion  vested  in  the  directors 
does  not  entitle  the  stockholders  to  sue  on  behalf  of 
the  corporation.**  However,  where  there  is  a  clear 
cause  of  action,  and  a  refusal  to  enforce  it  con- 
stitutes a  breach  of  trust  on  the  part  of  the  directors, 
the  fact  that  they  deem  it  inexpedient  to  bring  the 
suit  does  not  preclude  a  stockholder  from  doing  so.** 
The  court  will  inquire  into  the  matter  and  determine 
from  all  the  circumstances  whether  the  discretion  of 
the  directors  was  properly  or  improperly  exercised.'- 
While  a  fraudulent  refusal  by  the  directors  to  sue 
entitles  the  stockholder  to  do  so,'  the  refusal  need 
not  be  made  dishonestly  or  in  bftd  faith  to  confer  on 
him  this  right ;  it  is  sufficient  if  the  situation  is  such 
that  by  reason  of  conflict  of  interest  the  directors 
cannot  or  should  not  act,*  or  if  the  directors  have 
been  n^ligent,*  or  have  not  deliberated  or  passed 
judgment  on  the  merits  of  the  question  and  have  re- 
fused to  sue  for  some  extraneous  reason  *  or  on  mis- 
taken view  of  the  law.*  Some  courts  hold  that 
mere  n^lect,  as  distinguished  from  a  refusal,  to  sue 


App.   Dlv.   269.  41  NTS  566]. 

[b]     Bepeatad  _ 
the    complaining    stockholder,    unac- 


atad  piotaita  merely,  by 


companled  by  any  specific  efforts  to 
obtain  redress  from  the  imrtles  au- 
thorized to  afford  It.  are  not  sufficient. 
Boyd  V.  Sims,  87  Tenn.  771,  11  SW 
948. 

_  87.  Doherty  v.  Mercantile  Trust 
Cc  184  Mass.  590,  69  NE  335. 

88.  Decatur  Mineral  Ijand  Co.  v. 
Palm,  113  Ala.  631.  21  S  315,  59  AmSR 
140;  Wallace  v.  Lincoln  Sav.  Bank. 
89  Tenn.  630,  16  SW  448,  24  AmSR 
CSS.  And  see  generally  cases  supra 
note  73. 

89.  Latimer  v.  Richmond,  etc.,  R. 
Co.,  39  S.  C.  44.  17  SB  258;  Boyd  V. 
.Sims,  87  Tenn.  771.  11  SW  948. 

.80.  Horning  v.  Peters,  (Mich.)  167 
NW  874. 

n.  Wallace  v.  Lincoln  Sav.  Bank, 
89  Tenn.  630,  16  SW  448,  24  AmSR 
62F. 

98.  Brandt  v.  Mcintosh,  47  Mont 
70,  180,  P  413  (secretary) ;  Pellio  v. 
Bulls  Head  Coal  Co.,  231  Pa.  157,  80 
A  71   (attorney). 

93,^  Chicago  V.  Cameron,  120  ni. 
447,  11  NE  899.  And  see  The  Tele- 
paph  V.  Lee,  125  lo-wa  17,  98  NW 
36 »  (dictum  to  effect  that  demand  on 
secretary  alone  Is  sufficient). 

[a]  Sbna,  when  the  president  of 
a  corporation  -was  Its  general  man- 
ager, and  owned  a  majority  of  the 
stock.  It  was  h^ld  that  a  demand 
upon  hlra  to  sue,  and  his  refusal 
were  sufficient  to  entitle  a  stockhold- 
er to  sue  In  his  own  name  to  have 
construction  bonds  of  the  company, 
unlawfully  Issued  by  the  president, 
declared  ultra  vires  and  void.     Chi- 


cago V.  C^ameron.  120  IIL  447,  11  NB 
899 

84.  U.  S. — United  Copper  Securi- 
ties Co.  V.  Amalgamated  Copper  Co., 
244  U.  S.  261,  37  SCt  509,  61  L.  ed. 
1119  [aff  B23  Fed.  421,  139  CCA  16, 
LRA1917E  1004]:  C^orbus  v.  Alaska 
Treadwell  QolA  Mln.  Co.,  187  V.  S. 
455,  23  SCt  157,  47  L.  ed.  266;  Hawes 
V.  Contra  Costa  Water  Co.,  104  U.  S. 
450,  26  L.  ed.  827;  Heinz  v.  National 
Bank  of  Commerce,  237  Fed.  942,  160 
CCA  692:  Kessler  v.  Ensley  Co.,  123 
Fed.  646;  Robinson  v.  West  -Virginia 
Loan  Co.,  90  Fed.  770;  Church  v.  Citi- 
zens' St  R.  Co.,  78  Fed.  626;  Mc- 
Oeorge  v.  Big  Stone  Gap  Impr.  Co., 
67  Fed.  262;  Foote  v.  Cunard  Mln. 
C:o.,  17  Fed.  46,  5  McCrary  251;  Bill 
Y.  Western  Union  Tel.  Co.,  16  Fed.  14. 

Ala. — Johns  v.  McLester,  137  Ala. 
283,  34  S  174,  97  AmSR  27;  Louisville, 
etc.,  R.  Co.  V.  Neal,  128  Ala.  149,  29 
S  866;  Montgomery  Light  Co.  y. 
Lahey,  121  Ala.  131,  25  S  1006. 

Colo. — Horst  V.  Traudt,  43  (Tolo. 
445.  96  P  259;  Miller  v.  Murray,  17 
Colo.  408,  30  P  46. 

111. — Chicago  V.  Cameron,  22  HI.  A. 
91  [aff  120  111.  447,  11  NB  899]. 

Mass. — Brewer  v.  Boston  Theatre, 
104  Mass.  378. 

Mo. — Albers  T.  Merchants'  E}xoh., 
45  Mo.  A.  206. 

Pa. — ^Wolf  v/  Pennsylvania  R.  Co., 
195  Pa.  91,  45  A  936. 

W.  Va. — Ward  v.  Hotel  Randolph 
Co.,  65  W.  Va.  721,  63  SE  613;  Rath- 
bone  V.  Parkersburg  Gas  Co.,  31  W. 
Va.  798,  8  SE  570. 

Bng. — Foss  V.  Harbottle,  2  Hare 
461,  24  EngCh  461,  67  Reprint  189; 
MoEley  V.  Alston,  1  Phlll.  790,  19  Eng 
Ch  790,  41  Reprint  833. 

B.  C. — Rose  V.  British  Columbia 
Refining  Co.,  16  B.  C.  215,  18  WestLR 
299. 

86.  United  Copper  Securities  Co. 
V.  Amalgamated  Copper  Co.,  244  U. 
S.  261,  37  SCt  509,  81  L.  ed.  1119  [aff 
223  Fed.  421,  139  CCA  16,  LRA1917E 
1004];  Horst  v.  Traudt,  43  Colo.  445, 
96  P  259;  Miller  V.  Murray,  17  Colo. 
408,  30  P  46. 

86.  Detroit  v.  Dean,  106  U.  S.  587, 
1  SCt  660,  27  L.  ed.  300;  Elkina  v. 
Chicago,  119  Fed.  957. 

Oollnsioa  to  confer  Jnriadlotioa  on 
federal  oonrts  generally  see  Federal 
Courts  [11  Cyc  868]. 

97.  U.  S. — ^United  Copper  Securi- 
ties Co.  V.  Amalgamated  C!opper  Co., 
244  U.  S.  261,  37  SCt  609.  61  L.  ed. 
1119  [aff  223  Fed.  421,  139  CCA  15, 
LRA1917E  1004]:  Detroit  v.  Dean, 
106  U.  S.  687,  1  SCt  660,  27  L.  ed.  300; 


Memphis  v.  Dean.  8  Wall.  64,  19  L.  ed. 
326;  Kessler  v.  Ensley  Co.,  129  Fed. 
397;  Samuel  v.  HoUaday,  21  F.  Cas. 
No.  12,288,  Woolw.  400. 

HI.— Babcock  v.  Farwell,  245  111. 
14,  91  NE  683,  137  AmSR  284,  19  Ann 
Cas  74  [aff  146  111.  A  307]. 

N.  J. — Willoughby  v.  Chicago  Junc- 
tion R.  etc.,  Co,,  60  N.  J.  Eq,.  666,  26 
A  277.  ' 

Tenn.  —  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  16  SW  448,  24 
AmSR  625;  Memphis  Oayoso  Gas  Co. 
v.  Willia,mson,  9  Heisk.  314. 

W.  Va. — Rathbone  v.  Parkersburg 
Gas  Co..  31  W.  Va.  798,  8  SE  570. 

88.  United  Copper  Securities  Co.  y. 
Amalgamated  Copper  Co.,  244  U.  S. 
261,  37  SCt  509,  61  L.  ed.  1119  [aff  228 
Fed.  421.  139  CCA  15,  LRA1917E 
1004];  Poor  v.  Iowa  Cent.  R.  Co.,  155 
Fed.  226;  Kessler  v.  Ensley  Co.,  129 
Fed.  397;  Kessler  v.  Ensley  Co.,  128 
Fed.  646;  Hendrickson  v.  Bradley,  85 
Fed.  608.  29  CCA  303;  Peo.  v.  State 
Treasurer,  24  Mich.  468;  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenn.  630,  15 
SW  448,  24  AmSR  626. 

[a]  ZUnatratloB.  —  A  stockholder 
cannot  maintain  a  bill  to  set  aside  a 
Judgment  obtained  against  the  cor- 
poration upon  allegations  which  show 
that  the  corporation  itself  has  only 
declined  to  bring  such  a  bill  on  the 
advice  of  competent  attorneys  that 
the  proceeding  could  not  be  success- 
ful. Hendrickson  v^  Bradley,  85  Fed. 
508,  29  CCA  303  [certiorari  den  171 
U.  S.  686,  18  SCt  943]. 

99.  Groel  v.  New  Jersey  United 
Electric  Co.,  70  N.  J.  Eq.  616,  61  A 
1061. 

1.  Groel  v.  New  Jersey  United 
Electric  Co.,  70  N.  J.  Eq.  616,  61  A 
1061. 

9.  Pittsburg,  etc.,  R.  Co.  v.  Dodd, 
116  Ky.  176,  72  SW  *22.  24  KyL  2067, 
74  SW  1096,  25  KyL  255;  Pittsburg, 
etc.,  R.  Co.  V.  Dodd,  116  Ky.  176.  72 
SW  822,  24  Kyi  2057,  74  SW  1096,  26 
KyL    265. 

3.  United  Copper  Securities  Co.  v. 
Amalgamated  Copper  Co.,  244  U.  S. 
281,  37  SCt  509,  61  L.  ed.  1119  [aff 
223  Fed.  421,  139  CCA  15,  LRA1917B 
1004];  Perkins  v.  Northern  Pac.  R. 
Co.,  156  Fed.  446;  Pittsburg,  etc.,  R. 
Co.  v.  Dodd.  115  Ky.  176,  72  SW  822, 
24  KyL  2067,  74  SW  1096,  25  KyL 
265. 

4.  Kessler  v.  Ensley  Co.,  129  Fed. 
397. 

B.  Kessler  v.  Ensley  Co.,  129  Fed. 
897.  N 

6.    Kessler  v.  Ensley  Co.,  129  Fed. 

'"•  Digitized  by  CjOOgle 
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is  not  sufQcient  ground  for  a  snit  by  the  stockhold- 
ers/ but  other  courts  take  the  view  that  the  inertia 
of  the  officers  and  directors  is  equivalent  to  a  re- 
fusal.* Where  the  proper  remedy  of  the  corpora- 
tion is  by  an  action  at  law,  a  refusal  of  the  directors 
to  bring  a  suit^  equity,  or  to  continue  the  prosecu- 
tion of  a  suit  which  they  have  instituted,  does  not 
entitle  a  stockholder  to  sue  in  his  own  name.' 

[$  1451]  (3)  Excuse  for  Failure  to  Make  De- 
mand.^" It  is  within  the  power  of  the  court  to  de- 
cide in  every  instance  upon  the  facts  shown  whether 
or  not  a  request  to  bring  suit  would  have  been  an 
idle  ceremony  ;^^  and  in  the  exercise  of  this  ptower 
the  court  is  vested  with  considerable  discretion.^^ 
A  demand  upon  the  corporate  authorities  for  re- 
dress of  the  grievance  complained  of  may  be  dis- 
pensed with  as  a  condition  precedent  in  a  stock- 


holder's, suit  in  behalf  of  the  corporation,  where  it 
app>ears  that  such  a  demand  would  be  useless  and 
xmavailing  in  that  it  either  would  be  refused  or  if 
granted  the  litigation  would  necessarily  be  under 
the  control  of  particR  opposed  to  its  success.^*  It 
need  not  be  made  where  the  oorporation  is  under 
the  control  of  the  wrongdoers  ^*  or  of  persons  who 
are  necessary  parties  defendant.^'  A  situation  ex- 
cusing demand  exists  where  the  directors  or  the 
managers  upon  whom  the  demand  would  have  to  be 
made,  or  a  majority  of  them,  bear  such  relation  to 
the  acts  in  question  or  to  the  adverse  party  that  it 
would  be  improper  to  have  an  action  in  the  name 
of  the  corporation  subject,  to  their  control,^"  as 
where  the  object  of  the  suit  is  to  question  or  im- 
peach their  aets,^^  or  where  they  themselves  are  the 
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§  1451] 


CORPORATIONS 


[14  C.  J.]     935 


■wrongdoers  *•  or  are  concerned  in  the  wrongdoing,'-* 
or  where  they  are  tinder  the  control  of*'  or  are 
partisans  of,*"-  or  in  collusion  with,**  ^the  wrong- 
doers. The  attitude  of  the  directors  need  not  be 
sinister;  it  is  sofSoient  if  they  occupy  an  antago- 
nistic position  to  the  controversy.**  Also  where  col- 
lusion appears,  a  stockholder  will  be  permitted  to 
intervene  and  defend  ap  action  against  the  corpo- 
ration without  alleging  that  he  requested  the  offi- 
cers of  the  corporation  so  to  do.**  However,  it  is 
not  enough,  to  excus-3  application  to  the  directors  or' 
stockholders  as  a  body,  tb  show  that  they  would 
probably  refuse  to  take  steps  to  obtain  relief.**  It 
is  not  sufficient  to  show  that  one  of  the  wrongdoers 
is  a  member  of  the  board  of  directors,**  nor  is 
proof  that  the  president  of  a  corporation  whose  acts 
are  complained  of  and  his  relatives  and  friends 
own  or  control  a  majority  of  the  stock  sufficient  to 
show  that  a  demand  for  corporate  action  would 
have  been  useless.*^  The  mere  fact  that  an  appeal 
to  the  stockholders  would  be  unavailing  does  not 


excuse  minority  stockholders  from  appealing  to  the 
board  of  directors  before  filing  a  bill  for  equitable  re- 
lief.** Nor  does  the  f  act'that  persons  concerned  in  the 
wrongdoing  have  been  elected  directors  Bispense  with 
a  demand  where  it  appears  that  they  were  disqualified 
for  the  office  and  have  never  attempted  to  act  as  di- 
rectors.** There  is  no  presumption  that  the  directors 
and  officers  will  not  discharge  their  duties  to  the  cor- 
poration and  the  stockholders  when  requested  to  do 
so,**  even  though  they  have  been  elected  by  the  vote 
of  the  stockholders  or'  stockholders  against  whom  re-' 
lief  is  sought.**  'Where  the  theory  of  the  action  is 
not  that  the  directors  have  defrauded  the  corpora- 
tion, but  that  a  third  person  has  perpetrated  a  fraud 
upon  them,  the  fact  that  they  are  still  in  office  does 
not  excuse  the  failure  to  make  a  demand  on  the  cor- 
poration to  sue.**  The  fact  that  the  corporation  has 
been  enjoined  from  suing  to  enforce  the  right  In 
question  is  not  of  itself,  without  any  showing  of  col- 
lusion in  the  injunction  suit,  a  reason  for  permitting 
a  stockholder  to  maintain  the  action.**    Indeed  it 
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241,  41  NB  61S  [att  71  Hun  42,  24 
NTS  6141;  Boas  v.  Sterllnrnrorth  R. 
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Co.  [1900]  2  Ch.  66. 

Suits  fiamt  Olreotors  or  oSoers 
•lone  see  infra  XIII,  C. 

1».  Chilton  V.  Bell  County  Coke, 
etc,  Co.,  168  I&.  776,  166  SW  889: 
Walter  v.  P.  E.  McAllster  Co.,  21 
Miso.  747,  48  NTS  26,  27  NTCivi>roc 
33. 

80.  U.  S. — Aiken  v.  Colorado  River 
Irr.  Co.,  72  Fed.  691;  Barle  v.  Seattle, 
etc,  R.  Co.,  56  Fed.  909. 

Ala. — Oeorge  v.  Central  R.,  etc,  Co., 
101  Ala.  607,  14  S  752;  Mack  v.  De 
Bardeleben  Coal,  etc.,  Co..  90  Ala. 
396,  8  S  150,  9  LRA  660. 

III. — Merle  v.  Beifeld,  275  HI.  694, 
114  NB  360  [rev  194  IlL  A.  364];  Chi- 
cago Hansom  Cab  Co,  v.  Terkes,  141 
111.  320,  80  NB  667,  33  AmSR  816. 

Ind. — Rogers  v.  Lafayette  Agricul- 
tural Works,   62  Ind.   296. 

Mich. — Miner  v.  Belle  Isle  Co.,  98 
Mich.  97,  B3  NW  218,  17  LRA  412. 

Nebr.  —  Fltxgerala  v.  Fitzgerald, 
etc.,  Constr.  Co.,  41  Nebr.  374,  69  NW 
838  [writ  of  error  dlsm  160  U.  S.  656, 
16  set  889,  40  L.  ed.  636]. 

N.  J. — Bohmrlch  v.  Knoop,_60  N.  J. 
Bq.  486,  27  A  636  [aff  49  N.  J.  Bq.  82, 
23  A  118]. 

N.  T.  —  Loewenstein  t.  Diamond 
Soda  Water  Mfg.  Co.,  94  App.  Div. 
883,  88  NTS  318;  Currier  v.  New  Tork, 
etc.,  R.  Co.,  36  Hun  356. 

S.  D. — Loftus  V.  Farmers'  Shipping 
Assoc,  8  S.  D.  201,  66  NW  1076. 

Tex. — ^Millsaps  v.  Johnson,  (Civ. 
A.)  196  SW  202. 

Va. — Mount  v.  Radford  Trust  Co., 
98  Va.  427,  25  SB  244. 

[a]  Xhe  ml*  U  avpUoaUei  (1) 
Where  the  wrong  Is  being  perpetrated 
by  a  majority  of  the  stockholders, 
who  can  perpetuate  it  by  electing  di- 
rectors in  their  Interest  at  each  Suc- 
cessive election..  Chicago  Hansom 
Cab  Co.  v.  Terkes,  141  ni.  820,  80  NB 
667,  38  AmSR  816;  Brewer  v.  Boston 
Theatre,  104  Mass.  378.  (2)  Where 
the  directors  are  under  the  control 
of  another  corporation  whose  acts  are 
complained  of  or  who  Is  a  necessary 
party  defendant.  Barle  v.  Seattle, 
etc.,  R.  Co.,  66  Fed.  909;  Oeorare  v. 
Central  R.,  etc,  Co.,  101  Ala.  607.  14 
S  752;  Mack  v.  De  Bardeleben  Coal, 
etc.,  Co..  90  Ala.  396,  8  S  150,  9  LRA 
650;  Pitzeerald  v.  Fitzgerald,  etc., 
Constr.  Co.,  41  Nebr.  374.  59  NW  838. 
(3)  Where  the  object  of  the  bill  la  to 
impeach  an  unlawful  or  fraudulent 
contract,  and  the  directors  are  under 
the  control  of  the  persons  or  cor- 
poration with  whom  the  contract  was 


made.  Loewenstein  v.  Diamond  Soda 
Water  Mfg.  Co.,  94  App.  Div.  388,  88 
NTS  313;  Currier  v.  New  Tork,  etc, 
R.  Co,  36  Hun  (N.  T.)  356.  (4)  Where 
the  corporation  became  accommoda- 
tion indorser  on  paper  on  which  its 
president  was  personally  liable,  and 

germitted  judgment  to  go  against  it 
y  default  when  It  had  a  good  de- 
fense, and  permitted  its  property  to 
be  advertised  for  sale  under  execu- 
tion on  a  small  Judgment,  all  of 
which  acts  were  done  while  a.  malor- 
ity  of  the  present  board  of  directors 
were  members  of  the  board.  Bridge- 
port Dev.  Co.  V.  Tritsch,  110  Ala.  274, 
20  S  16. 

SI.  Weidenfeld  v.  Sugar  Run  R. 
Co.,  48  Fed.  615;  Montgomery  Tract. 
Co.  V.  Harmon,  140  -Ala.  505,  87  S 
871;  Gerry  v.  Bismarck  Bank,  19 
Mont  191,  47  P  810. 

aa.    ColQuitt  V.  Howard,  11  Qa.  556. 

as.  Delaware,  etc.,  Co.  v.  Albany, 
etc.  R.  Co.,  213  YJ.  S.  436,  29  SCt  640, 
53  L.  ed.  862.  .        „  „     . 

84.  Shively  v.  Bureka  Tellurium 
Gold  Min.  Co.,  129  Cal.  293,  61  P  939. 

26.  Foote  v.  Cunard  Min.  Co.,  17 
Fed.  46,  6  McCrary  261.  ,,.   ., 

as.  Dillon  v.  Lee,  110  Iowa  166,  81 
NW  245.  „ 

87.  Wenzel  v.  Palmetto  Brewing 
Co.,  48  S.  C.  80,  26  SB  1.        „,    „    ^ 

88.  Zlegler  v.  Lake  St  Et  R.  Co., 
76  Fed.  662,  22  CCA  466;  Decatur  Min- 
eral Land  Co.  v.  Palm,  118  Ala.  .631,  21 

*S  816,  69  AmSR  140;  Dunphy  V. 
Traveller  Newspaper  Assoc,  146 
Mass.  495.  16  NB  426.  ^     ,  ^  ,^ 

[a]  Vor  lastaae*  a  stockholder, 
complaining  of  misconduct  oi!  the 
treasurer  of  a  corporation,  Is  not  ex- 
cused from  applying  to  the  directors 
to  bring  suit  before  bringing  it  him- 
self, by  the  fact  that  the  treasurer 
owns  the  majority  of  the  stock;  but 
this  fact  does  excuse  him  from  apply- 
ing to  a  stockholders'  meeting.  Zleg- 
ler v.  Lake  St  BL  R.  Co.,  76  Fed. 
662,  22  CCA  466;  Dunphy  v.  Traveller 
Newspaper  Assoc,  146  Mass.  496.  16 
NB  426.  _,    „         „ 

89.  Loomis  v.  Missouri  Pac  R. 
Co.,  165  Mo.  469,  65  SW  962. 

ao.  Wolf  V.  Pennsylvania  R.  Co., 
196  Fa.    91,   46  A  936. 

31.  Rogers  v.  Nashville,  etc.,  R. 
Co.,  91  Fed.  299,  33  CCA  517 ;  Decatur 
Mineral  Land  Co.  v.  Palm,  118  Ala. 
631.  21  S  316.  69  AmSR  140;  BailUe 
v.  Columbia  Gold  Min.  Co.,  86  Or.  1, 
166  P  966,  167  P  1167. 

—      McCoy  v^_Oas  Bngne,  etc,  Co., 

.   .  IP' 

pose   that  the   corporation   would   be 


[a] 


^S. 


ttaaUbmm  "ao  Mason  to  sup- 


unwilling  to  sue  if  the  matter  were 
called  to  its  attention  or  that  it  would 
pot  prosecute  the  suit  in  good  faith 
if  one  were  begun."  McCoy  v.  Gas 
Bnglne,  etc.,  Co..  1-36  App.  Div.  771, 
773,    119    NTS    864. 

3&    Smith  V.  Bttlkley,  18,.<Dolck  lA^ 
227,  70  P  968.  lOOVlC 
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famishes  a  reason  for  the  dismissal  of  Ms  suit.** 

Effect  of  delay,  A  request  to  sue  need  not  be  made 
if  irreparable  injury  would  be  caused  by  the  delay ;" 
but  if  the  grievance  will  admit  of  a  temporary  .de- 
lay, so  that  if  it  can  be  redressed  in  no  other  mode 
a  resort  may  be  had  to  a  corporate  election,  the  stock- 
holders wiU  not  be  permitted  to  sne.'° 
-.  Cessation  of  business  by  corporation.  No  effort  to 
procure  corporate  action  need  be  shown  where  the 
corporation  has  abandoned  its  corporate  business  and 
-ceased  to  elect  directors,^'  although,  to  the  con- 
trary it  has  been  held  that  the  fact  that  the  corpora- 
tion is  not  a  going  concern  does  not  relieve  the  stock- 
-  holder  from  the  necessity  of  demanding  corporate  ac- 
tion, so  long  as  it  has  not  been  dissolved.*'  Where 
the  corporation  is  in  the  hands  of  a  receiver  and  con- 
sequently the  corporation  itself  cannot  maintain  the 
action,  the  question  of  its  willingness  or  refusal  to 
bring  it  is  of  no  consequence  in  determining  the 
right  of  a  stockholder  to  sue." 

[$  1452]  c.  Consent  of  Court.  Where  the  cor- 
poration is  in  the  hands  of  a  receiver,  a  stockholder 
cannot  sue  without  the  sanction  of  the  court  which 
appointed  the  receiver,"  nor  can  he  sue  even  where 
the  court  has  granted  him  permission  to  do  so  where 
there  is  no  order  purporting  to  assign  to  him,  or  to 
confer  on  him  the  right  to  enforce,  the  claim  vested 
in  the  receiver." 

[(  1453]  4.  Persoiu  Entitled  to  Sue  or  De- 
fend ** — a.  In  (General.  A  person  who  sues  in  behalf 
of  the'  corporation  as  a  stockholder  must  of  course 
be  a  stockholder.**  Moreover,  the  complaining  stock- 
holder must  occupy  a  meritorious  position  as  between 


34.  Smith  T.  Bulkley,  18  Cplo.  A. 
227     70    P   958. 

38.  Supreme  Slttin);  O.  I.  H.  v. 
Baker,  134  Ind.  293,  83  NE  1128,  20 
LRA  210;  Tevla  v.  Hammersmith,  31 
Ind.  A.  281,  66  NS  79,  912  [all  161 
Ind.  74,  67  NB  672];  Brewer  v.  Boston 
Theater,   104   Mass.   378. 

[a]     Bmerreacr.— Where  an  emer- 

frency  exists  maJdng  It  Impractical 
0  apply  to  the  directors  or  the  coiv 
poratton  for  redress,  the  stockholder 
may  apply  to  a  court  of  equity  In  the 
first  Instance.  Supreme  Sitting  O.  I. 
H.  V.  Baker,  134  Ind.  293,  33  NE  1128, 
20  LRA  210. 

36.  Brewer  y.  Boston  Theater,  104 
Idasn.    378. 

37.  Thompson  v.  Stanley,  20  NTS 
817;  Tennessee  Mountain  Petroleum, 
etc..  Co.  V.  Ayers,  (Tenn.  Ch.  A.)  48- 
8W  744;  Crumllsh  v.  Shenandoah  Val- 
ley R.  Co.,  28  W.  Va.  623.  And  see 
Frederick  Mllllne  Co.  v.  Frederick 
Parmers'  Alliance  Co.,  20  S.  D.  335, 
306  NW  298  (holding  that,  where 
there  was  no  board  of  directors  to 
which  stockholders  could  apply  to 
defend  a  suit  against  the  corporation, 
the  stockholders  were  properly  per- 
mitted to  represent  the  corporation  so 
far  as  was  necessary  to  move  to 
vacate  a  judmnent  rendered  against 
the  corporation  on  a  stipulation 
signed  by  Its  president  without  au- 
thority). 

38.  Dillon  v.  Lee,  110  Iowa  156,  81 
NW  24B. 

39.  Kelly  v.  Dolan.  218  Fed.  966 
tafr  233  Fed.   635,   147  CCA  4431. 

40.  Kelly  V.  Dolan,  218  Fed.  966 
[aft  233  Fed.  635,  147  CCA  443].  See 
generally    infra    XV. 

41.  Kelly  v.  Dolan.  233  Fed.  635, 
.147   CCA  443   [aft  218  Fed.  966]. 

4a.  In  suits  hj  stookfaoiaam 
•Cainst: 

Corporations  see  supra  {  1333. 
Directors  and  officers  see  infra  XIII, 

C. 

43.  Jefferson  County  Sav.  Bank  v. 
Francis.  116  Ala.  317.  23  S  48;  Shantz 
V.  Clarkson,  4  OntWN  1303,  24  OntWR 
696.  11  DomLR  107. 

44.  Landes  v.  Globe  Planter  Mfg. 
Co.,  73  Ga.  176. 


46.  Busey    v.    Hooper,    3S    Md, 
C  AmR  360. 

40.  Arkansas  River  Land,  etc.,  Co. 
V.  Farmers'  L.  tc  T.  Co.,  18  Colo.  687, 
22  P  964;  Hinckley  v.  Pflster,  88  Wis. 
64,  63  NW  21.  Compare  McMlllen  v. 
Lamb,  166  NTS  656  (where  In  answer- 
ing a  contention  that  all  the  stock 
of  the  corporation  Including  plaintiff's 
was  issued  without  full  considera/tion 
and  that  therefore  the  corporation  has 
no  valid  stock  and  no  legal  existence, 
the  court  held  that  the  action  might 
be  sustained  on  the  ground  that  the 
corporation  is  at  least  a  de  facto  cor- 
poration and  plaintiff  a  de  facto 
stockholder). 

47.  Meyer  v.  Bristol  Hotel  Co.,  168 
Mo.  59,  63  SW  96. 

43.  Brown  v.  Duluth,  etc.,  R.  Co., 
53  Fed.  889;  Aalwyn's  Law  Inst.  v. 
Martin,  173  Cal.  21,  159  P  158;  Hodge 
y  U.  S.  Steel  Corp.,  64  N.  J.  Eq.  90, 
58  A  601  [rev  on  other  grounds  64 
N.  J.  Eq.  807.  54  A  1,  60  LRA  742]. 

4».  Real  Est.  Trust  Co.  v.  Bird, 
90  Md.  229,  44  A  10.48;  Ernst  v.  Elmira 
Municipal  Impr.  Co.,  24  Misc.  683,  64 
NTS   116. 

80.  McHenry  v.  New  Tork,  etc., 
R.  Co.,  22  Fed.  130.. 

[a]  Banltalila  owner  of  spson- 
lative  Interest. — A  lease  of  railroad 
property  made  by  the  bondholders  of 
the  corporation  will  not  be  annulled 
at  the  suit  of  persons  who  claim  to 
be  stookholders.  where  it  is  /shown 
that  the  complainants  are  merely  the 
equitable  owners  of  (he  stock  claimed 
by  them,  and  that  their  Interest  In 
the  corporate  property  is  subordinate 
to  the  bondholders,  and,  at  best,  is 
merely  speculative,  the  claim  of  the 
bondholders  being  in  excess  of  the 
value  of  the  corporate  property.  Mc- 
Henry V.  New  Tork,  etc.,  R.  Co.,  22 
Fed.  130. 

81.  Baum  v.  Sporborg,  146  App. 
Dlv.  637.  131  NTS  267;  Thompson  v. 
Stanley,  20  NTS  317;  Larwill  v.  Burke, 
19  Oh.  Clr.  Ct.  449,  10  Oh.  Ctr.  Dec. 
664. 

[a]  ninatrmtloBS. — (1)  A  person 
who  has  transferred  his  shares  for  a 
formal  purpose  Is  still  the  equitable 


himself  and  his  corporation.  He  must  hare  com- 
plied with  the  terms  of  his  subscription  by  paying 
for  his  shares,**  or  otherwise  yielding  the  considera- 
tion for  which  they  were  issued.*'  If  his  stock  is  void 
under  a  constitutional  or  statutory  provision,  by  rea- 
son of  lack  or  inadequacy  of  consideration,  he  is  not 
entitled  to  represent  the  corporation  in  litigation.** 
Also  a  person  who  refuses  to  admit  that  he  is  a 
stockholder  and  asserts  that  he  is  not  one  should  not 
be  allowed  to  defend  a  suit  against  the  corporation.*' 
'  As  a  general  rule,  his  ownership  must  be  an  owner- 
ship of  record  upon  the  books  of  the  company,*'  but 
the  role  is  otherwise  where  a  transfer  on  the  books 
has  been  wrongfully  refused.**  Some  courts  deny  the 
rights  of  an  equitable  stockholder  to  sue  on  beh^f  of 
the  corporation,'"  while  other  courts  hold  that  he 
may,  at  least  under  some  circumstances,'^  and  that 
a  person  who  holds  the  legal  but  Aot  the  equitable 
title  to  stock  may  not  sue  or  intervene.'^  As  already 
seen  "  the  possession  of  a  certificate  is  not  necessary 
to  make  a  person  a  stockholder,  that  being  merely 
the  evidence  of  his  title.  Accordingly  one  who  has 
subscribed  for  the  stock  of  a  corporation  and  paid' in 
his  money  becomes  a  stockholder,  and  is  entitled  to 
maintain  the  rights  of  that  position,  although  no  cer- 
tificate of  stock  is  issued  to  him.'* 

Pledgor  and  pledgee.  Some  courts  hold  that,  where 
stock  has  been  pledged,  the  pledgor  may  sne,^  while 
other  courts  hold  that  the  pledgee  ma^'* 

[$  1454]  b.  Time  of  Statns.  The  right  to  sue 
or  defend  on  behalf  of  the  corporation  is  confined  to 
persons  who  are  stockholders  at  the  time  when  the 
action  is  brought."    Also  in  some  iurisdictions  the 

16, 


owner  of  them,  and  as  such  may  sue 
as  a  stockholder.  Thompson  v.  Stan- 
ley, 20  NTS  317.  <2)  One  who  Is 
equitable  owner  of  stock  In  a  cor- 
poration under  a  will,  the  legal  title 
being  In  the  executor,  can  sue  to  pro- 
tect his  Interests,  and  those  of  other 
stockholders,  against  a  conspiracy  by 
stockholders  In  possession  to  destroy 
the  value  of  the  stocks.  Baum  v. 
Sporborg,  146  App.  Dlv.  587,  131  NTS 

[b]  Bsal  vaxiy  la  fntarMrt — ^Hnder 
a  code  provision  for  the  bringing  of 
suit  by  the  real  party  in  interest  an 
equitable  owner  of  stock  is  entitled 
to  bring  suit  as  a  stockholder  on  be- 
half of  the  corporation.  LarwiU  v. 
Burke,  19  Oh.  Cir.  Ct.  449,  10  Ob. 
Cir.  Dee.  597. 

53.  Scanlan  v.  Snow,  S  App.  (D. 
C)    137. 

<  [al  nuw  a  petition  to  intervene 
as  a  complainant  in  a  suit  by  mem- 
bers to  Invalidate  a  deed  of  a  cor- 
poration for  fraud  and  Irregularity 
is  properly  dismissed  on  proof  that 
the  petitioner,  although  one  of  the 
original  incorporators,  has  trans- 
ferred his  stock,  and  is  not  an  equita- 
ble owner  thereof,  although  the  legal 
title  still  remains  in  his  name.  Scan- 
lan V.  Snow,  2  App.  (D.  C.)  137. 

63.  See  supra  {  710. 

64.  Tennessee  Mountain  Petrole- 
um, etc,  Co.  V.  Ayers,  (Tenn.  Ch.  A) 
43    SW  744. 

56.  Fisher  v.  Patton,  184  Mo.  82, 
33  SW  451,  34  SW  1096.  And  see  El- 
wood  V.  Greenle^f  First  Nat.  Bank. 
41  Kan.  475,  21  P  678  (where  it  was 
not  certain  whether  certain  shares 
standing  in  plaintiff's  name  belonged 
to  him  and  had  been  deposited  with 
the  corporation  as  collateral  securitr 
or  whether  they  belonged  to  the  cor- 
poration, and  the  court  held  that  as 
he  was  liable  to  creditors  on  account 
of  the  shares  he  had  sufficient  Inter- 
est to  entitle  him  to  maintain  the 
action). 

63.  Baldwin  v.  Canfleld.  26  Ulnn. 
43.  1  NW  261;  Chafee  v.  Quldnlck  Co.. 
14  R.  L  75. 

87.    U.   S. — Da  Ponte  v.   Louisiana 


For  later  cases, a«T«IO];aMiits  and  oliaBr**  'n  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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complainant  in  a  stockholder's  snit  must  show  that 
he  was  a  stockholder  at  the  time  of  the  transaction 
complained  of.**  In  the  federal  conrts,  by  reason 
of  the  decisions  of  the  supreme  court  and  the  ex- 
press provisions  of  a  federal  equity  rule,  complainant 
must  show  that  he  was  a  stockholder  at  the  time  of 
the  transaction  complained  of,  or  that  his  shares  have 
devolved  on  him  since  by  operation  of  law."*  This 
equity  rule  is  of  course  not  binding  on  the  state 
courts,"*  and  in  a  number  of  jurisdictions  it  is  the 
role  that  a  stockholder  who  became  such  after  th^ 
cause  of  action  accrued  may  sue  on  behalf  of  the 
corporation,*'-  unless  he  purchased  the  stock  with  the 
intent  and  purpose  of  bringing  suit  "^  or  unless  his 
vendor  was  for  some  reason  estopped  from  maintain- 
ing the  action.**  An  objection  that  the  petitioner 
Was  not  a  stockholder  at  the  time  of  the  transaction 
complained  of  is  of  no  avail  where  it  appears  that 
the  fraud  in  question  is  not  yet  consummated>** 

An  administrator  of  a  person  who  was  a  stock- 
holder at  the  tim^  of  the  transaction  complained  of 
may  sue.** 

Fonner  certificate  holder.  One  who  has  held  trust 
certificates  issued  by  a  corporation  cannot,  after  sur- 
rendering such  certificates  in  exchange  for  stock  of 
the  company,  assert  other  rights  than  those  of  a  stock- 
holder, in  enforcing  rights  of  the  company  against 
those  fraudulently  conspiring  against  such  rights.** 

[(  1455]     c.    Amount  and  ViJne  of  Stock.  Where 

the  right  to  sue  exists,  it  may  be  exercised  by  a  single 

stockholder,*'  or  by  any  number  of  stockholders,**  or 

by  a  minority  stockholder,*'  or  by  the  holder  of  a 

State  Ix>ttery  Co.,  8  F.  Cas.  No.  S,669: 
Heath  v.  Brie  R.  Co.,  11  F.  Cas.  No. 
«,30e,  8  Blatchf.  347. 

Ala. — Empire  Realty  Co.  v.  Harton, 
176  Ala.  99,  104,  67  S  768  [clt  Cyc]; 
Jefferson  County  Sav.  Bank  v. 
Francis,  115  Ala.  S17,  28  8  48:  Tut- 
wilar  V.  Tuskaloosa  Coal,  etc.,  Co.,  89 
Ala.  891.  7   8  398. 

D.  C. — Scanlan  v.  Snow,  8  App.  137. 

Kan. — Fry  v.  Rush,  63  Kan.  429, 
C5  P  701. 

Mo. — Meyer  v.  Bristol  Hotel  Co., 
163  Mo.   69,  63   SW  96. 

N.  Y. — Dudley  V.  Armenia  Ins.  Co., 
115  App.  Dlv.  380,  100  NY8  818;  Fit- 
cbett  V.  Murphy,  46  App.  Dlv.  181, 
61  NTS  182  [rev  26  Misc.  64i.  56  NTS 
322];  Thompson  v.  Stanley,  73  Hun 
248.  26  NTS  890  [afl  147j  N.  T.  718, 
42    NS    726]. 

Pa. — Rafferty  v.  Donnelly,  197  Pa. 
423,  47  A  202. 

"Abstractly  speaking;,  it  Is,  of 
course,  a  sine  qua  non  to  the  main- 
tenanoe  of  such  a  bill  that  the  com- 
plainant be  at  the  time  a  stockholder 
In  the  corporation  in  behalf  of  which 
he  would  proceed."  Empire  Realty  Co. 
V.  Harton,  176  Ala.  99,  104.  57  S  763. 

[a]  A  tormer  stoekhoMer  (1)  who 
has  parted  with  his  stock  is  not  en- 
titled to  sue.  Rafterty  v.  Donnelly, 
197  Pa.  42»,  47  A  202.  (2)  A  person 
who  has  lost  his  status  as  a  stock- 
holder by  reason  of  his  stock  haviae 
been  sold  at  an  execution  sale  which 
Is  voidable  only  is  not  entitled  to  sue 
on  behalf  of  the  corooratlon  until 
the  sale  Is  avoided.  Empire  Realty 
Co.   V.  Harton.  176  Ala.   99.  57   S  768. 

SS.  Colo. — Boldenweck  v.  Bullis, 
40  Colo.  253.  90  P  634. 

Oa — ^Alexander  v.  Searcy,  81  Ga. 
686,  8  SB  630,  12  AmSR  337. 

Ind. — ^Tevis  v.  Hammersmith,  81 
Ind.  A.  281.  66  NE  79,  912  faff  161 
Ind.  74.  67  NE  672]. 

Iowa. — Clark  v.  American  Coal  Co., 
86  Iowa  436.  63  NW  291,  17  LRA  B57. 

Pa — ^Wolf  V.  ShortrldKo,  22  Pa.  Co. 
81  [rev  on  other  grounds  196  Pa.  91, 
46   A  936]. 

B9.  Dlmpfel  V.  Ohio,  etc.,  R.  Co., 
110  U.  S.  209.  3  set  573,  28  L.  ed.  121; 
Hawes  v.  Contra  Costa  Water  Co., 
104  U.  S.  450,  26  I>.  ed.  827:  Whitaker 
•».  Whitaker  Iron  Co.,  238  Fed.  980 
"aft    24».  Fed.    631,    161    CCA    4571; 


Hitchin^s  V.  Coblat  Cent.  Mines  Co. 
189  Fed.  241;  Bimber  v.  Callvada 
Colonization  Co.,  110  Fed.  58;  Robin- 
son V.  West  Virgrinla  Loan  Co.,  90 
Fed.  770;  Church  v.  Citizens'  St.  R. 
Co.,  78  Fed.  526;  United  Electric  Se- 
curities Co.  V.  Louisiana  Electric 
Iilrht  Co.,  68  Fed.  673;  Foote  v.  Cun- 
ard  Mln.  Co.,  17  Fed.  46,  6  McCrary 
251;  Pascual  v.  Del  Saz  Orozco,  19 
Philippine  82. 

{af  Stttartairtiv*  Uw^— It  is  held 
that  the  rule  is  one  of  substantive 
law  antedating;  and  existing  inde- 
pendent of  the  equity  rule  and  that 
the  latter  merely  prescribes  a  rule 
of  pleading.  Pascual  y.  Del  Saz 
Orozco,  19  FliiUppine  82. 

eo.  Montgomery  IiiKht  Co.  ▼. 
Lahey,  121  Ala.  ISl,  25  S  1006;  For- 
rester V.  Boston,  etc.,  Coiis.  Copper, 
etc..  Mln.  Co.,  21  Monh  644,  56  P  229, 
353. 

01.  Ala. — MontfTOmery  Light  Co.  v. 
Lahey,  121  Ala.  181,  26  S  1006;  Par- 
sons V.  Joseph,  92  Ala.  403,  8  S  788. 

Ida. — Just  V,  Idaho  Canal,  etc., 
Co.,  16  Ida.  689,  102  P  381,  133  AmSR 
140. 

111. — Chicago  V.  Cameron,  22  III. 
A.  91  faff  120  111.  447,  11  NB  8991. 

Me. — Mason  v.  Carrothers,  106  Me. 
392,  74  A  1030. 

Mich. — Negaunee  Oerman  Corp.  v. 
Negaumee  German  Aid  Soc.,  172  Mich. 
6607  188  NW  343. 

Mont.;— Forrester  v.  Boston,  etc.. 
Cons.  Copper,  etc.,  Mln.  Co>,  21  Mont. 
644.  665.  65   P  229,  363.  _ 

N.  H.— Winsor  v.  Bailey,  65  N.  H. 
218. 

N.  T— O'Connor  v.  Virginia  Pass., 
etc.,  Co.,  46  Misc.  680,  92  NTS  626; 
Sayles  v.  Central  Nat.  Bank,  18 
Misc.  166,  41  NTS  1063  [rev  on  other 
grounds  18  App.  Dlv.  690,  46  NTS 
194]. 

62.  Just  V.  Idaho  Canal,  etc.,  Co., 
16  Ida.  639,  102  P  381,  133  AmSR  140. 

VeoMMrttr  of  gooA  faith  cmwally 
see  infra  i  1*56. 

83.  Just  V.  Idaho  Canal,  etc.,  Co., 
16  Ida.  639,  102  P  381,  133  AmSR  140. 
See  Brooker  v.  William  H.  Thompson 
Trust  Co.,  264  Mo.  126,  162  SW  187 
(holding  that,  where  all  the  stock- 
holders consented  to  the  transaction, 
a  subsequent  stockholder  cannot  sue). 


single  share,***  provided  he  sues  on  behalf  of  other 
stockholders,  similarly  situated.'^  However,  a  per- 
son holding  oAly  a  small  amount  of  stock  is  required 
to  make  out  a  very  clear  case,'^  and  in  some  instances 
the  right  of  a  stockholder  holding  an  insignificant' 
amount  of  stock  to  sue  on  behalf  of  the  corporation 
has  been  denied.''*  A  preliminary  injunction  will  not 
be  granted  at  the  suit  of  a  minority  stockholder  where 
it  is  apparent  that  its  issuance  would  result  in  greater 
injury  to  the  majority  stockholders  than  its  refusal 
would  occasion  to  the  complainant.^*  Nor  will  trans- 
actions which  have  been  fully  consummated  be  set 
aside  where  it  appears  that  the  granting  of  such 
relief  would  cause  great  injury  to  the  majority  or  to 
strangers,^* 

Worthless  stock.  A  stockholder  of  an  insolvent 
corporation  whose  stock  is  worthless  and  cannot  be 
made  of  any  value  by  the  granting  of  the  relief 
prayed  for  in  his  bill  cannot  maintain  a  suit  to  set 
aside  an  order  appointing  a  receiver  and  a  decree 
directing  a  sale  of  property  of  the  corporation,  on 
the  ground  that  its  officers  and  directors  fraudulently 
colluded  with  the  complainant  in  the  proceeding  in 
which  the  receiver  was  appointed  and  the  sale  di- 
rected, to  enable  it  to  obtain  the  order  and  decree.'* 

[i  1456]  d.  Good  faith.  Where  the  stockholder 
prosecutes  the  suit  professedly  for  hinself  and  for 
other  stockholders  in  like  interest  with  himself,  the 
rule  is  imperative  that  plaintiff  must  prosecute  the 
action  bona  fide,  truthfully,  and  sincerely,  for  those 
standing  in  like  interest  with  himself;  and  hence 
if  it  is  made  to  appear  that  he  is  put  forward  as  a 

Batoppel  grenerally  see  infra  {  1469. 

64.  Majors  v.  Taussig,  20  Colo.  44, 
36  P  816.      • 

es.  Scanlan  v.  Snow,  2  App.  (O. 
C.)  137. 

66.  Alexander  v.  Donohoe,  68  Hun 
131,  22  NTS  652  ta«  148  N.  T.  203,  38 
NE  263]. 

67.  tr.  Sj — ^Dodge  V.  Woolsey,  18 
How.  831,  15  L.  ed.  401. 

Cal. — Moyle  v.  Landers,  21  P  1133. 

Mo. — Albers  v.  St.  Louis  Merchants' 
Bxch.,  46  Mo.  A.  206. 

N.  T.  —  Davis  V.  Beth  Tephilas 
Israel  Cong.,  40  App.  Dlv.  424,  57  NTS 
1016.    .  ... 

Eng. — Hoole  v.  Oreat  Western  R. 
Co.,  t:  R.  3  Ch.  262.  . 

68.  Moyle  V.  Landers,  <Cal.)  21  P 
1133. 

89.  Baillie  V.  Columbia  Gold  Min. 
Co.,  86  Or.  1,  166  P  966, 167  P  1167. 

TO.  Van  Kirk  v.  Adler,  111  Ala. 
104,  20  S  336.       . 

71.     See  infra   9  1460. 

73.  Dickinson  v.  Consolidated 
Tract.  Co.,  114  Fed.  232  [alf  119  Fed. 
871,  66  CCA  401  (certiorari  den  191 
O.  S.  567,  24  set  841,  48  L.  tH.  305)]; 
Albers  V.  St.  Iiouls  Merchants'  Excn.. 
46  Mo.  A  206;  Berger  v.  U.  S.  Steel 
Corp.  68  N.  J.  Eq.  809,  68  A  68: 
Trimble  v  American  Sugar  Refining 
Co.,  61  KT.  J.  Bq.  340.  48  A  912;  Bene- 
dict V.  Western  Union  Tel.  Co.,  9 
AbbNCas  (N.  T.)  214. 

73.  Gruen  v,  Schaeffer,  7  Mo.  A. 
687. 

74.  Ryan  v.  Williams,  100  Fed. 
172. 

75.  Snow  V.  Boston  Blank  Book  / 
Mfg.  Co.,  168  Mass.  325,  38  NE  688; 
Drake  v.  New  York  Suburban  Water 
Co.,  36  App.  Dlv.  27S.  55  NTS  225; 
Baldwin  v.  Hillsborough,  etc.,  R.  Co.. 
1  Ob.  I>ea  (Reprint)  582,  10  WestLJ 
887, 

'  la]    VoMoMnw*  ■ale.— A  foreclos-  . 
are  sale  of  corporate  property   will 
not  be  set  aside  at  the  suit  of  a  small  , 
stockholder,  against  the  protest  of  a 
great  number  of  bondholders,   where 
It  appears  that   the  property  Is   not 
worth  the  amount  of  the  mortgage.  . 
Drake  v.  New  Tork  Suburban  water 
Co.,    36  App.    Div.   275,    156    NTS   226. 
78.    Darragh  v.  H.  Wetter  Mfg.  Co., 
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dummy  for  an  adverse  interest  his  suit  will  not  be 
entertained.'"'  However,  when  a  corporation  refuses 
to  sue  on  behalf  of  the  stockholders,  one  stockholder 
may  sae  on  behalf  of  the  others,  although  he  may 
have  some  q[>eoial  interest  in  the  suit.''^ 

[i  1457]  5.  Katnre  and  Form  of  Bemedy.  Suits 
by  a  stockholder  on  behalf  of  the  corporation  to  pro- 
cure relief  against  transactions  which  have  been  fully 
consummated  should  be  carefully  disting^shed  from 
suits  for  preventive  relief  against  threatened  acts  in- 
jurious to  the  stockholder  individually.^"  In  a  suit 
by  a  stockholder  on  behalf  of  the  corporation  the  real 
controversy  is  between  the  corporation  and  the  per- 
son whose  acts  are  complained  of;  the  corporation  is 
the  beneficial  plaintiif,  even  though  it  is  joined  as  a 
party  def endant.^°  The  suit  is  for  the  benefit  of  the 
corporation  and  all  the  stockholders  and,  not  for 
plaintiff  individually."^  It  must  be  brought  in  equity  ^ 
an  action  at  law  cannot  be  maintained."' 

Defending  or  intervening.    Where  the  court  passes 

77.  Colo. — ^Beshoar  v.  Chappell,  6 
Colo.  A.  323.  40  P  244. 

N.  T. — Jenkins  v.  Auburn  City  R. 
Co.,  27  App.  Dlv.  6E3,  60  NTS  852;  Bel- 
mont y.  Erie  R.  Co.,  62  Barb.  637. 

N.  C. — Moore  v.  Silver  "Valley  Mln. 
Co^  104  N.  C.  634,   10  SE  679. 

Oh. — Kuhn  V.  woolson  Spice  Co.,  13 
Oh.  Clr.  Ct.  647,  7  Oh.  dr.  Dec.  289. 

Eag. — Forrest  v.  Manchester,  etc, 
R.  Co.,  4  De  O.  F.  &  J.  126,  66  BnfCh 
99,  46  Reprint  1131;  Fllder  v.  Ijondon, 
etc.,  R.  Co.,  1  Hem.  &  M.  489,  71  Re- 
print 214. 

78.  Henry  v.  Pittsburgh,  etc.,  S. 
Co.,  6  OhS&CP  41,  2  OhNP  118. 

TO.  Dickinson  v.  Consolidated 
Tract.  Co.,  114  Fed.  232  [afl  119  Fed. 
871,  66  CCA  401  (certiorari  den  191 
V.  8.  667,  24  set  841,  48  L.  ed.  305)): 
Alexander  v.  Atlanta,  etc.,  .R  Co.,  113 
Oa.  193,  88  SE  772,  64  LRA  305;  Wll- 
louKhby  v.  Chicago  Junction  R.,  etc., 
Co.,  60  N.  J.  Eq.  656,  26  A  277. 

Aetioaa  by  atookliolder  araJast  eo^ 
pomtloa  see  supra  {  1333. 

SOi  U.  S. — Dickinson  v.  Consoli- 
dated Tract.  Co.,  114  Fed.  232  [aff 
119  Fed.  871,  66  CCA  401  (certiorari 
den  191  U.  S.  667,  24  SCt  841,  48  L. 
ed.  305)1;  Edwards  v.  Bay  State  Qua 
Co.,  91  Fed.  942;  De  Neufville  v.  New 
York,  etc.,  R  Co.,  81  Fed.  10,  26  CCA 
30«. 

Ala. — Morris  v.  Elyton  Land  Co., 
12S  Ala.  263,  28  S  613;  Tutwller  v. 
Tuflkaloosa  Coal,  etc,  Co.,  89  Ala. 
891,  7  S  398. 

Cal. — Smith  v.  Ferries,  etc,  R.  Co., 
5  Cal.  Cnrep.  Cas.  889,  51  P  710. 

Colo. — Holmes  v.  Jewett,  66  Colo. 
187,   134   P  666. 

Oa. — Alexander  v.  Atlanta,  etc.,  R. 
Co„  113  Ga.  193,  88  SE  772,  64  LRA 
306. 

lU. — Chicago  Macaroni  IStg.  Co.  v. 
BoK^iano,  202  111.  312,  67  NE  17; 
BruBchke  v.  Der  Nord  ChieaKO  Schuet- 
sen  Verein,  146  111.  433,  34  NE  417; 
Hyde  Park  Oas  Co.  T.  Kerber,  6  IlL 
A.  182. 

Ind. — Carter  ▼.  Ford  Plate  Olasa 
Co.,  86  Ind.  180. 

Md. — Davis  V.  Oemmell,  78  Md.  630, 
21  A  712. 

N.  J. — Gtoodbody  v.  Delaney,  80  N. 
J.  Bq.  417,  83  A  988;  Appleton  v. 
American  Maltine  Co.,  66  N.  J.  Eq. 
876,  64  A  464;  Wilson  v.  American 
Palace  Car.  Co.,  64  N.  J.  Eq.  634.  54 
A  416;  'Willouehby  v.  Chicagro  Junc- 
tion R.,  etc.,  <5>.,  60  N.  J.  Eq.  666,  25 
A  277. 

N.  T. — ^Flynn  v.  Brooklyn  City  R. 
Co.,  168  N.  T.  493.  B3  NE  520  taff  9 
App.  Dlv.  269,  41  NTS  566];  Thomp- 
son V.  Stanley,  20  NTS  317. 

Oh.— Larwill  v.  Burke.  19  Oh.  Cir. 
Ct.  449,  613,  10  Oh.  Clr.  Dec  679,  605. 

Philippine. — Pascual  v.  Del  Saz 
Orozco,  19  Philippine  82. 

Tenn. — ^Wallace  v.  Uncoln  Sav. 
Bank.  89  Tenn.  680,  16  SW  448,  24 
AmSR  626.  „    ,,     ^   „       .    - 

Va. — Mount  v.  Radford  Trust  Go., 


93  Va.  427,   26   SE  244. 

"The  stockholders  do  not  sue  In 
their  own  right,  but  in  the  right  of 
the  corporation  and  the  use  of  the 
names  of  stockholders  as  complain- 
ants is  mere  procedure  and  belones 
not  to  the  substantive  law  of  the 
case,  but  to  the  pursuit  of  the  remedy- 
in  favor  of  the  corporation."  Oood- 
body  V.  Delaney,  80  N.  J.  Eq.  417,  419, 
88  A  988. 

"Where  a  stockholder  Is  permitted 
to  bring  such  a  suit,  he  acts  for  the 
corporation  on  the  equitable  eround 
that  the  ofHcers  who  should  have 
brought  it  in  the  name  of  the  corpor- 
ation refuse  to  act  or  are  vlolatinK 
some  trust  reposed  In  them  by  the 
stockholders.  While  the  stockholder 
is  the  nominal  plaintUf,  the  suit  In- 
volves only  the  rights  of  the  corpor- 
ation, and  whatever  relief  is  Klven, 
is  obtained  for  it  and  in  its  name, 
and  although  the  stockholder  may  ul- 
timately benefit  by  the  judgment,  the 
corporation  is  the  party  directly  In- 
terested." Holmes  v.  Jewett,  66  Colo. 
187,  191,  134  P  666. 

[a]  AppUosUan  of  ml*.— Where 
a  stockholder  of  a  foretsn  corpora- 
tion sued  in  its  behalf,  a  plea  to  the 
jurisdiction  filed  by  the  corporation, 
which  had  been  made  a  party  de- 
fendant, was  overruled  on  the  ground 
that  such  corporation,  although  a 
nominal  defendant,  was  in  reality  the 
beneficial  plaintlfC.  Wilson  v.  Amer- 
ican Palace  Car  Co.,  65  N.  J.  Eq.  634, 
64  A   416. 

Joinder  of  IndMdval  and  eenorato 
eansea  of  aetloa  see  Actions  H  218, 
261. 

VeoMWItT  of  maWnr  ooapoMtlaiB 
yaxty  see  infra  t  1461. 

81.  Morris  v.  Elyton  Land  Co., 
126  Ala.  268,  28  S  518;  Whltten  v. 
Dabney.  171  Cal.  621,  164  P  312; 
Troutman  v.  Council  Blutta  St.  Fair, 
etc,  Co.,  142  Iowa  140,  120  NW  730: 
Flynn  v.  Brooklyn  City  R.  Co.,  168 
N.  T.  498,  63  NE  620  taft  9  App.  Div. 
269,  41  NTS  6<61.  iGid  see  cases 
supra  note  80,  and  infra  1 1460  note  6. 

Xoooven  for  lieaallt  of  oorporattoa 
see  infra  {  1472. 

88.  U.  S. — ^TTnlted  Copper  Secur- 
ities Co.  v.  Amalgamated  Copper  Co., 
244  U.  8.  261,  87  SCt  609,  61  L.  ed. 
1119  CafF  223  Fed.  421,  139  CCA  15, 
LRA1917B  1004];  Howard  v.  Na- 
tional Tel.  Co.,  182  Fed.  216  (holding 
that  there  was  no  adequate  and  com- 
plete remedy  at  law). 
,    111.— Bldred  v.  Ripley,  97  111.  A.  603. 

Mass. — Converse  v.  United  Shoe 
Mach.  Co.,  185  Mass.  422,  70  NE  444. 

W.  Va. — Crumlish  v.  Shenandoah 
Valley  R.  Co.,  28  W.  Va.  623. 

Wis. — Jenkins  v.  Bradley,  104  Wis. 
540,    80    NW    1026. 

And  see  Starr  v,  Sheoard,  146  Mich. 
302,  108  NW  709  (holding  that  there 
was  no  adequate  remedy  at  law  and 
that  It  was  properly  brought  in 
equity). 


on  an  application  of  8to<kholdera  to  defend  a  suit 
against  the  corporation  by  granting  them  leave  to  file 
an  answer,  the  question  of  their  right  to  defend  can- 
not again  be  presented  by  a  motion  of  {daintiff  for 
judgment  on  the  pleadings.""  The  remedy  of  a  stock- 
holder who  desires  to  set  aside  a  foreclosare  judg- 
ment against  the  corporation  is  by  motion  in  that  ac- 
tion,"* unless  the  judgment  is  void  besaose  fraudu- 
lently obtained."' 

[(  1458]  6.  Jnrisdlction.  The  refusal  of  the  di- 
rectors to  sue  does  not  empower  a  stockholder  to 
bring  a  suit  in  another  jurisdiction  in  which  the 
directors  themselves  could  not  lawfully  sue."" 

[i  1459]  7.  Laches,  Limitations,  and  Acanies- 
cence.  A  stockholder  who  wishes  to  sue  on  behalf 
of  the  corxx)ration  must  act  promptly  after  acquir- 
ing knowledge  of  the  conditions  of  which  he  com- 
plains or  be  will  be  deprived  of  the  right  to  chal- 
lenge them."^  He  loses  his  right  to  relid^  by  an  un- 
reasonable delay  in  bringing  suit.""    Also  in  many 

[a]  Beasoa  fo^  mis. — "We  think 
that  a  stockholder's  right  to  assert 
a  cause  of  action  belonging  to  the 
corporation  depends  upon  allegations 
that  the  corporation  is  acting  fraud- 
ulently, in  breach  of  trust,  or  ultra 
vires.  For  this  reason  he  must  go 
into  equity.    On  the  other  hand,  there 


appears  to  us   to  be  no   ground   for 

■    fdlni  that  s "    "   _ 

actions  at  law   In   the   name   of   the 


hofdlnc  that  stockholders  may  bring 


corporation  to  recover  money  dam- 
agea  or  speciflo  property  whenever 
the  corporation  refuses  to  do  so. 
Ames  V.  American  Tel.  etc.,  Co.,  16S 
Fed.  820.  Such  a  practice  would  be 
likely  to  create  great  confusion  and 
tend  unnecessarily  to  take  away  from 
the  corporation  the  management  of 
Its  own  attairs."  United  Copi>er  Se- 
curities Co.  V.  Amalgamated  Copper 
Co.,  228  Fed.  421,  4|2,  139  CCA  15 
[aA  244  U.  S.  261,  87  SCt  60$.  «1  I<. 
ed.  11191. 

[b]  vuOsr  SlMnBaa  X«wv— -The 
rule  win  not  be  departed  from  be- 
cause the  causes  of  action  Involved 
arose  under  the  Sherman  Law.  United 
Copper  Securities  Co.  v.  Amalgamated 
Copper  Co.,  244  U.  S.  261.  37  SCt  609, 
61  £.  ed.  1119  [aft  228  Fed.  421.  189 
CCA    16,    LRA1917E    1004). 

88.  Morrill  V.  Little  Falls  Mfg. 
Co.,  46  Mlna.  260,  48  NW  1124. 

84.  Drake  v.  New  Tork  Suburban 
Water  Co..  3«  App.  Dlv.  276,  55  NTS 
225.  » 

88.  Crake  v.  New  Tork  Suburban 
Water  Cte.,  36  App.  Dlv.  276,  65  NTS 
226. 

86.  Peo.  V.  State  Treasurer,  S4 
Mich.  468.  See  Moore  v.  Silver  Valley 
Min.  Co.,  104  N.  C.  684,  10  SB  679 
(holding  that  suits  for  redress  of 
wrongs  to  a  oorporation  or  its 
stockholders,  done  by  the  fraud 
of  its  officers  or  otherwise,  where  its 
charter  and  by-laws  may  nave  to  be 
interpreted,  or  the  sulBelency  of  its 

groceedlngs  questioned,  should  be 
rought  In  the  state  under  the  laws 
of  which  the  cori>oratlon  was  or- 
ganized and  exists,  although  Injunc- 
tion or  other  auxiliary  action  may  be 
brought  in  another  state  in  which 
the    corporation    has    property). 

87.  Whitaker  v.  whitaker  Iron 
Co.,  238  Fed.  980  [aff  249  Fed.  631. 
161  CCA  467};  Buehler  v.  Black,  226 
Fed.  703,  141  (XIA.  469  faff  818  Fed. 
880];  Boldenweck  v.  Bullla.  40  Colo. 
253,  90  P  634:  Dalshelmer  v.  Oraphle 
Arts  Co.,  86  N.  J.  Eq.  49.  97  A  497: 
Metropolitan  El.  R.  Co.  v.  Manhattan 
El.  R.  Co.,  11  Daly  (N.  T.)  878,  14 
AbbNCas  103.  And  see  cases  Infra 
note  88. 

[a]  ni*  ml*  is  Mrpeeiallr  appUoa- 
Ue  to  cases  in  which  the  sale  of 
mining  property  is  Involved.  Buchler 
V.  Black,  226  Fed.  703,  141  (X;A  459 
[afr    213    Fed.    8801. 

88.  U.  S. — Collins  V.  Penn- Wyom- 
ing Ck>pper  Co.,  203  Fed.  726;  Kessler 
V.  Ensley  Co.,  141  Fed.  ISO   [aff  148 


For  later  oas*s,d*velopm*ntii  and  ohaB^s  In  the  law  see  cumulative  Annotations,  same  title-page  and  not*  number. 


§  14591 


COBPOBATWNS 


[UC.J.]    989 


eases  he  mAy  be  deemed  to  hare  acquiesced  in  the 
conditions  of  irhich  hof  complains,  to  have  waived  his 
right  to  object,  or  to  have  become  estopped  by  his 
conduct,  so  as  to  be  precluded  from  asserting  rights 
or  defenses  of  the  corporation  by  maintaining  a  suit 
in  equity  or  seeking  relief  from  a  judgment  or  de- 
cree against  the  corporation.**  Where  the  corporsr 
tion  is  estopped,  stockholders  suing  in  its  behalf  are 
also  estopped.""  These  principles  are  applicable  even 
where  the  act  complained  of  was  ultra  vires  in  the 
sense  of  being  beyoid  the  powers  of  the  corpora- 
tion itself.*^  However,  it  has  been  held  that  the 
acquiescence  of  a  stockholder  in  the  wrongs  com- 
plained of  does  not  preclude  relief  in  a  suit  brought 
by  him  for  the  benefit  of  the  corporation.**  Corn- 
Fed.  1019.  79  CCA  E34'  (certiorari 
den  205  U.  S.  541,  27  SCt  788,  51  L,. 
ed.  921)];  Jesup  v.  Illinois,  etc.,  R. 
Co.,  43  Fed.  483;  Hazard  v.  Credit 
MoblUer  .of  America.  38  .  Fed.  195; 
Foster  v.  Mansfield,  etc.,  R.  Co.,  36 
Fed.  627  [aft  146  U.  S.  88,  13  SCt  28. 
36  li.  ed.  8991;  Leo  v.  Union  Pac.  R. 
Co.,  19  Fed.  288;  Taylor  v.  South,  etc., 
Alabama  R.  Co.,  13  Fed.  152,  4  Woods 
576;  Pacific  R.  Co.  v.  Mlssoi^ri  Pac.  R. 


plainant  is  not  chargieable  with  laches  where  he  acted 
with  promptness  after  the  acts  complained  of  came 
to  his  knowledge.*'  While  long  delay,  without  ejc- 
planation,  constitutes  laches,**  the  rule  is  otherwise 
where  the  delay  is  excused.*"  What  period  of  delay 
will  be  held  sufficient  to  bar  the  complainant's  right 
tp  relief  depends  upon  the  circumstances  of  the  par- 
ticular case.  There  is  no  absolute  rule  as  to  what 
is  unreasonable  delay.*'  Although  the  matter  is 
presented  for  the  first  time  in  the  manner  in  which 
it  may  be  heard  and  determined  and  proper  relief 
granted,  the  fact  that  plaintiff  has  been  engaged,  or 
has  assisted,  in  constant  litigation  for  many  years  re- 
specting the  transaction  in  question' and  that  the  liti- 
gation has  been  fruitless  on  account  of  mistakes  in 


Co.,' 12  Fed.  641,  2  MoCrary  227  [rev 
on  other  grrounds  111  U.  S.  506,  4 
SCt  589^28  L.  ed.   498]. 

Cal.— Wills  V.  Porter,  132  Cal.  616, 
61   P  1109,  64  I*  896. 

Conn. — Terry  v.  Eagle  Lock  Co.,  47 
Conn.    141. 

Ga. — Alexander  v.  Searcy,  81  Ga. 
636,  8  SB  630,  12  AmSR  337. 

111. — Coquard  v.  National  I>lnE|eed 
Oil  Co.,  171  111.  480,  49  NE!  663;  Levin 
V.  Chicago  Gaslight,  etc.,  Co.,  64  111. 

Ind.— Tevls  v.  Hammersmith,  170 
Ind.   286,  84   NB  337. 

Mass. — Snow  V.  Boston  Blank  Book 
lite.  Co.,  168  Mass.  325.  83  NB  588; 
Dunphy  V.  Traveller  Newspaper  As- 
soc., 146  Mass.  495,  16  NE  426;  Pea- 
bodT  T.  Flint,  6  Allen  62. 

Minn. — Plnkus  v.  Minneapolis  Linen 
Mills,  66  Minn.  40,  67  NW  648. 

Mo. — ^Loomis  V.  Missouri  Pac.  R. 
Co.,  165  Mo.  469,  66  SW  962;  Burgess 
V.  St.  Louis  County  R.  Co..  99  Mo. 
4»6.  12  SW  1060. 

N.  J.— Stepliany  v.  Uarsden,  76  N. 
J.  Eq.  90,  71  A  698:  Brady  v.  Atlantic 
City,  63  N.  J.  Ba.  440,  32  A  271;  Rabe 
V.  Dunlap,  51  N.  J.  Eq.  40,  85  A  969. 

N.  y. — Catim  V.  Green,  120  N.  T. 
441,  24  NB  941;  Marbury  v.  Stone.  17 
App.  Dlv.  362,  46  NTS  184  [aft  160 
N.  V.  701  mem,  67  NE  1116  memj; 
Hart  V.  Ogdensburg,  etc.,  R.  Co.,  89 
Hun  316,  35  NTS  566;  Metropolitan 
El.  R.  Co.  V.  Manhattan  El.  R.  Co.. 
11  Daly  373,  14  AbbNCas  103;  Roberts 
■V.  New  York,  etc.,  R.  Co.,  II  NTS  677; 
Haar  v.  Consolidated  Carsen  River 
Dredging  Co.,  17  NTS  25;  Jones  v. 
U.  S.  Slate  Co.,  16  HowPr  129. 

Pa. — Wolf  v.  Pennsylvania  R.  Co., 
196  Pa.  91,  46  A  936;  Shaaber's  App., 
17  A  209;  Watts'  App.,  78  Pa.  370; 
Chester  Pipe,  etc.,  Co.  v.  Saltsburg 
Oaa  Co..  8  Pa.  Dlat..427. 

Porto  Rico. — Llaneras  v.  La  Com- 
pania  Ferrea  del  Oeste,  3  Porto  Rico 
Fed.   75. 

S.  C. — Latimer  v.  Richmond,  etc 
It  Co.;  39  S.  C.  44,  17  SE  258. 

Tenn. — ^Kirtland  v.  Purdy  Univ.,  7 
Ij«a  248. 

Utalu— Hatch  v.  Lucky  Bill  Min. 
Co.,  26  Utah  405,  71  P  866. 

W.  Va. — Boyce  v.  Montauk  Oas  Coal 
Co.,  37  W.  Va.  73,  16  SE  501. 

E!ng. — Gregory  v.  Patchett,  33  Beav. 
695,  65  Reprint  499;  Graham  v.  Bir- 
kenhead, etc.,  R.  Co.,  12  Beav.  460, 
60  Reprint  1136,  2  Macn.  &  G.  146,  6 
EngL&Eq  132,  48  EngCh  114.  42  Re- 
rrlnt  67 ;  Hodgson  v.  Powls,  1  De 
U.  M.  &  G.  6,  50  EngCh  5,  42  Reprint 
453;  Flooks  v.  London,  etc.,  R.  Co., 
17    Jur.    365. 

89.  U.  S. — Zabrlskie  v.  Cleveland, 
etc.,  R.  Co.,  23  How.  381,  16  L.  ed.  488; 
Northern  Trust  Co.  v.  Columbia 
Straw-Paper  Co..  76  Fed.  986  [aft  80 
Fed.  460.  26  CCA  549  (aft  176  U.  S. 
181,  20  SCt  Sll,  44  U  ed.  423)];  Zieg- 


ler   V.   Lake  St.   Bil.   R.   Co.,   69   Fed. 

176  [aff  76  Fed.  682,  22  CCA  466]; 
McGeorge  v.  Big  Stone  Gap  Impr.  Co., 
57  Fed.  262;  Da  Ponte  v.  Louisiana 
State  Lottery  Co.,  6  F.  Caa.  No.  3,569. 

Ala.— Van  Kirk  v.  Adler,  111  Ala. 
104.  20  S  836. 

Colo. — Arkansas  River  Land,  etc, 
Co.  V.  Farmers'  L.  &  T.  Co.,  IS  Colo. 
687,  22  P  964. 

111. — Coquard  v.  National  Linseed 
Oil  Co.,  171  111.  480,  49  NE  563;  St. 
Louis,  etc.,  Mln.  Co.  v.  Sandoval,  etc., 
Mln.  Co.,  116  111.  170,  6  NB  370;  Perry 
County  V.  Stebblna,  66  111.  A.  427  [rev 
on  other  grounds  167  111.  667,  47  NB 
1048];  Hyde  Park  Gas  Co.  v.  Kerber. 
6  111.  A.   182. 

Ind. — Carter  v.  Ford  Plate  Glass 
Co.,  85  Ind.  180. 

Iowa. — Hart  v.  Mt.  Pleasant  Park 
Stock  Co.,  97  Iowa  353,  66  NW  190; 
Thompson  v.   Lambert,   44   Iowa  239. 

Mich. — Boynton  v.  Roe,  114  Mich. 
401.  72  NW  257. 

Minn. — Plnkus  v.  '  Minneapolis 
Linen  Mills,  66  Minn.  40,  67  NW  643; 
Stewart  v.  Erie,  eta,  Transp.  Co.,  l1 
Minn.    372. 

Mo. — Johnson  v.  United  R.  Co.,  227 
Mo.  423,  127  SW  63;  Manufacturers* 
Sav.  Bank  v.  Big  Muddy  Iron  Co.,  97 
Mo.  38,  10  SW8e5. 

Nobr. — Clarke  v.  Omaha,  etc.,  R. 
Co.,  4  Nebr.  458  (full  and  complete 
ratification).    But  see  infra  note   92. 

N.  J. — ^Arnold  v.  Searing,  78  N.  J. 
Eq.  262,  67  A  831. 

N.  Y. — Wormser  ▼.  Metropolitan 
St.  R.  Co^  184  N.  Y.  83,  76  NB  1086, 
112  AmSft  596,  6  AnnCas  123  [aft  98 
App.  Dlv.  29,  90  NTS  714];  Burden  T. 
Burden,  159  N.  T.  287,  64  NE  17  [aft 
8  App.  Dlv.  160,  40  NTS  49S] ;  Skinnar 
V.  Smith,  184  N.  T.  240,  31  NE  911: 
Cutting  V.  Baltimore,  etc.,  R.  Co.,  65 
.App.  Dlv.  414,  73  NTS  21  [afl  36 
Misc.  618,  72   NTS  27,  and  app  dlsm 

177  N.  Y.  652  mem,  69  NE  1122  memJ: 
Reynolds  v.  Mt.  Vernon  Bank,  6 
App.  Dlv.  62,  89  NTS  623  [aff  158 
N.  T.  740  mem,  63  NB  1131  memJ; 
Warren^  v.  Blgelow  Blue  Stone  Co.. 
74  Hun  304,  26  NTS  649  [app  dism 
142  N.  T.  669,  37  NB  5711;  McNab  V. 
McNab,  etc.,  Mfg.  Co.,  62  Hun  18, 
16  NTS  448  [alt  133  N.  T.  687  mem. 
31  NE  627  mem];  Hoyt  v.  Qu4o,ksilver 
Min.  Co.,  17  Hun  169  [aff  78  N.  Y. 
ir9];  Miller  v.  University  Magazine 
Co.,  io  Misc.  311,  30  NTS  969;  Roberts 
V.  New  Tork,  etc.,  R.  Co..  31  NTS  677. 

Oh. — Baldwin  v.  Hillsborough,  eta. 
R.  Co.,  1  Oh.  Dec.  (Reprint)  632,  10 
WestLJ  337. 

Pa. — Clark  v.  Pittsburg  Natural 
Gas  Co.,  184  Pa.  18S,  39  A  86;  Hall 
v  West  Chester  Pub.  Co.,  180  Pa.  661, 
37  A  106;  Watts'  App..  78  Pa.  870; 
Coleman  v.  Columbia  Oil  Co.,  51  Pa. 
74;  Hartman  v.  Pennsylvania  Range 
Boiler  Co..  9  Pa.  Dlst.  660.  24  Pa.  Co. 
324. 

Utah.— Hatch  v.  Lucky  Bill  Mln. 
Co..  25  Utah  405,  71  P  865;  Jackson 
v.  (irown  Point  Mln.  Co.,  21  Utah  1,  59 
P  238.  81  AmSR  651. 

Wash. — Spokane  v.  Amsterdamaoh 
Trustees  Kantoor,  22  Wash.  172,  60 
P  141;  Llbbey  v.  Packwood,  11  Wasli. 
176,    39    P   444,    647. 

Eng. — Rex  v.  Physicians'  College,  6 
Burr.  2740,  98  Reprint  437. 

[a]    TIM    ml*    !■    appUoabl*    (1) 


where  the  stockholder  attended  the 
meeting  at  which  the  arrangement 
was  made  and  voted  therefor  (Clarke 
V.  Omaha,  etc.,  R.  Co.,  4  Nebr.  468). 
(2)  or  made  no  objection  thereto 
(Hart  V.  Mt.  Pleasant  Park  Stock 
Co.,  97  Iowa  853,  66  NW  190),  (3)  or 
where  'he  attended  the  meeting  by 
proxy  and  dissented  but  declined  to 
vote  when  his  vote  would  have  con- 
trolled the  action  of  the  meeting 
(Zabriskie  v.  Cleveland,  etc.,  R.  Co., 
23   How.    (U.   S.)    381.   16  L.  ed.   488). 

(4)  Stockholders  who,  with  knowl- 
edge, have  participated  in  advantages 
from  a  misapplication  by  the  officers 
of  funds  borrowed  by  the  ooVpora- 
tlon,  will  not  be  permitted  afterward 
to  set  up  such  misapplication  as  a  de- 
fense in  an  action  by  the  lender 
against  the  corporation  for  his  money. 
Thompson   v.   Lambert,   44   Iowa   239. 

(5)  The  defense  that  the  stockholder 
cannot  maintain  the  action,  because 
he  has  accepted  pecuniary  benefits 
thereunder.  Is  available,  notwith- 
standing the  fact  that  plaintiff  did  not 
acquire  such  benefits  until  after  the 
commencement  of  the  suit.  Wormser 
V.  Metropolitan  St.  R.  Co.,  184  N.  Y. 
tS,  76  NB  1036.  112  AmSR  596.  6  Ann 
Cas  128  [aff  98  App.  Diy.  29.  90  NTS 

•Ob  Arkansas  River  Land,  eta,  Co. 
V.  Farmers'  L.  &  T.  Co.,  13  Colo.,  687, 
22  P  954;  Tevls  v.  Hammersmitti.  176 
Ind.  286,  84  NB  337  [transf  (A.)  81 
NB  614]. 

•1.  Taylor  ▼.  South,  etc..  Alabanui 
R.  Co.,  18  Fed.  162.  4  Woods  676; 
Burgess  v.  St.  Louis  County  R.  C^o., 
99  Mo.  496,  12  SW  1061;  Watts'  App., 
78  Pa.  370;  Hinckley  v.  Pflster,  83  Wia. 
64.  53  NW  21. 

92.  Fitzgerald  v.  Fitzgerald,  eta. 
Constr.  Co.,  41  Nebr.  374,  59  NW 
888.  And  see  Newhouse  v.  Northern 
Light,  eta,  Co.,  Ltd.,  29  WestLR  249,  ^ 
258  (where  the  court  said:  "I 'do  not 
think  the  conduct  of  the  plaintiff 
could  be  considered  as  at  all  acquies- 
cing In  what  had  taken  place  between 
the  defendant  companies,  and,  be- 
sides, no  acquiescence  could  have  the 
effect  of  curing  an  illegality").  But 
see  other  Nebraslw  cases  supra  note 
89;  infra  note  t. 

98.  Brinckerhoff  v.  Roosevelt,  148. 
Fed.  478.  74  <K;A  498  [aff  131  Fed.* 
£66,  and  certiorari  den  200  U.  S.  622, 
26  SCt  758,  60  L.  ed.  624];  Byrne  v. 
Schuyler  Electric  Mfg.  Co.,  66  Conn. 
S36,  31  A  833,  28  LRA  804;  Anderson 
V.  Scandla  Min.  Syndicate,  26  S.  D. 
668.  128 'NW  1016. 

94.  Whitaker  v.  Whitaker  Iron 
Co.,  249  Fed.  531,  161  CCA  467. 

9B.  Investors'  Syndicate  v.  North 
American  Coal,  etc.,  Ck>.,  31  N.  D. 
269.  153  NW  472. 

99.  Smith  V.  Stone,  21  Wyo.  62. 
128  P  612. 

[a]  XtnibtB  has  bean  hald  to  exla* 
where  there  was  a  delay  of:  (1) 
Three  years,  with  knowledge  of  the 
facts,  uter  the  sale  In  question,  dur- 
ing which  time  the  purchasers  ex- 
pended considerable  money  on  the 
Property.  Buchler  v.  Black,  226  Fed. 
03,  141  CCA  469  [aff  213  Fed.  880]. 
(2)  Four  years,  during  which  time 
the  property  In  question  had  greatly 
increased  in  value,  largely  through 
the  efforts. and  expenditures  «" 
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pleading  or  choice  i^f  remedies,  should  be  considered 
in  detemlining  whether  or  not  he  is  gnilty  of  laches.*^ 
'Wbere  the  action  is  prosecuted  by  some  of  the  stock- 
holders as  representatives  of  all,**  those  stock- 
holders who  do  not  join  as  plaintiffs  of  record  in  snch 
an  action  are  not  subject  to  the  imputation  of  laches, 
while  one  of  their  number  is  prosecuting  a  suit 
seeking  to  impeach  the  action  complained  of." 

Acaiiescence  by  transferor.  One  who  purchases 
his  stock  with  notice  of  acquiescence  on  the  part  of 
his  transferor  is  also  precluded  from  bringping  suit.'^ 
And  it  has  been  held  that  an  innocent  ti^nsferee 
stadds  in  no  better  posidon  in  this  respect  than  his 
transferor;'  but  there  is  authority  to  the  contrary.' 

Limitations.  A  court  of  equity  may  deny  relief 
on  the  ground  of  laches,  even  though  the  suit  is 
brought  within  the  period  of  the  statute  of  limita- 
tions.* In  a  suit  against  the  corporation,  stockholders 
should  not  be  admitted  to  defend  by  interposing  the 
statute  of  limitations.^ 


[i  1460]    8.    Parties—*.  OChar  StockholdeTS.  It 

is  proper  and  necessary  either  that  those  having  a 
common  interest  with  plaintiff  should  be  joined  as 
plaintiffs  in  his  bill,  or  else  that  without  naming 
them  he  should  bring  his  bill  professedly  in  his  own 
behalf  and  in  behalf  of  sill  other  stockholders  simi- 
larly interested.*  Such  a  bill  is  not  multifarious  be- 
cause many  stockholders  join.^  Nor  does  it  create  a 
statutory  misjoinder  of  causes  of  action."  Where 
the  stockholders  are  numerous  and  scattered  so  as  to 
render  it  impossible  or  very  inconvenient  to  join  them 
all  by  name  as  parties  plaintiff,  a  number  of  them 
may  file  a  bill  in  behalf  of  themselves  and  all  the 
others  standing  in  the  same  situation  with  them;* 
and  those  who  are  not  joined  by  name  will  be  allowed 
to  intervene  and  to  join  by  <name  upon  undertaking 
to  share  with  the  others  in  the  expenses  of  the  litiga- 
tion,^* and  the  decree  will  be  binding  upon  all,  in- 
cluding those  who  did  not  join."  In  other  words 
it  is  not  necessary  to  make  tJl  the  stockholders  par- 


?urchaser8.  Kesaler  v.  Ensley  Land 
0.,  148  Fed.  1019,  79  CCA  534  [all 
141  Fed.  130,  and  certiorari  den  205 
U.  S.  641,  27  set  788,  61  L.  ed.  921]. 
(S)  Five  years.  Stephany  v.  Marsden, 
76  N.  J.  Eg.  611,  76  A  899  faff  75  N. 
3.  Eq.  90,  71  A  698].  (4)  Six  years. 
Oregory  v.  Fatchett,  83  Beav.  596.  66 
Reprint  499.  (5)  Six  years,  and  the 
crrantee  had  disposed  of  the  property 
In  question.  Osborne  v.  Morgan,  171 
III.  A.  E49.  (8)  Seven  years.  Alex- 
ander v.  Searcy,  81  Oa.  636,  8  SB  630, 
12  AmSR  337.  (7)  Eight  years,  where 
the  facta  shown  by  the  bill  were  of 
such  a  character  as  should  have  put 
the  stockholder  on  inquiry.  -  Edwards 
v.  Mercantile  Trust  Co.,  124  Fed. 
881.  (8)  Twelve  years.  Kelly  v. 
Dolan,  233  Fed.  636.  147  CCA  443 
tan  218  Fed.  966]. 

[b]  Belief  aralMt  tadcauBt  o> 
Aeorec.^ — A  delay  of  three  months 
after  notice  of  a  Judgment  against  the 
corporation,  will  preclude  a  stock- 
holder, when  sued  thereon,  from  mov- 
ing to  set  It  aside  for  irregularity. 
'Jones  V.  U.  S.  Slate  Co.,  16  HowPr 
(N.  Y.)    129. 

"97.  Bogert  v.  Southern  Pac.  Co., 
216  Fed.  218:  Davis  v.  Gemmell,  70 
Md.  356,  17  A  269;  Inventors'  Synd4- 
•cate  V.  North  American  Coal,  etc.,  Co., 
•31  N.  D.  269,  163  NW  472. 

96.-  See  infra  }.  1460. 

99.    Metropolitan  EI.  R.  Oo.  v.  Man- 
hattan   Bl.    R.    Co.,    11    Daly    (N.    T.) 
373,   14  AbbNCas  103. 
■    1.     Clark  V.  American  Coal  Co.,  86 
Iowa  436,  53  NW  291,  17  LRA  557. 

9.  Iowa.— Clark  v.  American  Coal 
Co.,  86  Iowa  436,  63  NW  291,  17  LRA 
65f. 

Nebr. — Home  F.  Tns.  Co.  v.  Barber. 
6V  Nebr.  644,  93  NW  1024,  108  AmSR 
716.  60  LRA  927.  . 

N.  J.— ^Hodge  v.  U.  S.  Steel  Coi-p., 

«4  N.   J.   Eq.  90.   53   A   601    [rev   on 

other  grounds  64  N.  J.  E^.  807,  54 'A 

ll,  60  LRA  742];  Trimble  v.  American 

Sugar  R.  Co.,  61  N.  J.  Eq.  340,  48  A 

N.  T.' — Parsons  v.  Hayes,  60  M.  T. 
Super.   29,   14  AbbNCas  419. 

Pa. — Erny  v.  G.  W.  Schmidt  Co., 
197  ^a.   476,   47  A   877. 

Tenn. — McCampbell  v.  Fountain 
Head  R  Co.,  Ill  Tenn.  66,  77  SW 
10.70,  102  AmSR   731. 

3. '  Parsons  v.  Joseph,  62  Ala.  408, 
8    S  7E8. 

*.  Kessler  v.  EJnsley  I«nd  Co.,  123' 
Fed.    646. 

5.  Davlta  V.  Oemmell,  78  Md.  530, 

21  A  712;  Meyer  V.  Bristol  Hotel  Co., 
163  Mo.  59,  63  SW  96. 

6.  tJ.  S.— Dodge  V.  Woolsey,  18 
H6w.  S31,  15  L.  ed.  401;  Smith  v.  Poor, 

22  F.  Cas.  No.  13,093,  3  Ware  148. 
Conn. — Allen    v.    Curtis,    26    Conn. 

466;  Sears  v.  Hotchklss,  25  Conn.  171, 
65   AmD    567. 
Qa. — Toung  v.  Moses,  63  Oa.  628; 


Central  R.  Co.  v.  Collins,  40  Oa.  582; 
Colquitt'  V.    Howard,     11    Ga.    556. 

111. — Whitney   v.   Mayo,  15  111.   251. 

Mass. — Davis  v.  Peabody,  170  Mass. 
397,  49  NE  750;  Brewer  v.  Boston 
Theatre,  104  Mass.  378;  Peabody  v. 
Flint,  6  Allen  62;  Heath  v.  Ellis,  12 
Cush.  601;  Abbott  v.  Merrlam,  8  Cush. 
688. 

N.  H. — March  v.  Eastern  R.  Co.,  40 
N.  H.  648,  7 7, AmD  732. 

N.  J. — ^Kean  v.  Johnson,  19  N.  J. 
Eq.  401. 

N.  T. — Plynn  v.  Brooklyn  City  R. 
Co.,   168    N.    Y.    493,    63   NE   620    [afT 
9  App.  DiV.  269.  41  NYS  666]. 
.    S.   C. — Charleston   Ins..  etc.,  Co.  v. 
Sebring,  26  S.  C.  Eq.  342. 

Tex. — Evans  v.  Brandon,  58  Tex.  56. 

Vt. — Stevens  v.  Rutland,  etc,  R. 
Co.,  29  Vt.  545. 

Eng. — Gray  v.  Lewis,  L.  R.  8  Bq. 
526;  At  wool  v.  Merry  weather,  L.  R. 
5  Eq.  464  note;  Clinch  v.  Financial 
Corp;,  L.  R.  6  Eq.  450;  Stevens  v. 
South  Devon  R.  Co.,  13  Beav.  48,  51 
Reprint  18,  9  Hare  313,  41  EngCh  313, 

12  BngL&Eq  229,  68  Reprfnt  524; 
Browne  v.  Monmouthshire  R.,  etc., 
Co.,  13  Beav.  32.  51  Reprint  12;  Logan 
V.  Courtown,  13  Beav.  22,  61  Reprint 
9:  Munt  V.  Shrewsbury,  etc.,  R.  Co., 

13  Beav.  1,  3  EntcL&Eq  144.  212,  51 
Reprint  1,  22  ERC  12;  Graham  v. 
Iiirkenhead,  etc.,  R.  Co.,  12  Beav. 
460,  50  Reprint  1136,  2  Macn.  &  G. 
146,  6  EngL&Eq  132,  48  EngCh  114, 
42  Reprint  57;  Dumville  v.  Birken- 
head, etc.,  R.  Co.,  12  Beav.  444,  50 
Reprint  1180;  Salomons  v.  Lalng,  12 
Beav.  339,  60  Reprint  1091;  Cohen  v. 
Wilkinson.  12  Beav.  125.  50  Reprint 
1008,  1  Macn.  &  G.  481,  47  EngCh  384. 
41  Reprint  1361;  Colman  V.  Eastern 
Counties  Jt.  Co.,  10  Beav.  1,  50  Re- 
print 481;  Natusch  v.  Irving,  2  Coop, 
t.  Cott.  358,  47  Reprint  1196;  Winch 
V.  Birkenhead,  etc.,  R.  Co.,  5  De  G.  & 
Sm.  662,  13  EngL&Eq  506,  64  Reprint 
1243;  Macbride  v.  Lindsay,  9  Hare 
574,  41  EngCh  574,  68  Reprint  641; 
Bagshaw  v.  Eastern  Union  R.  Co.,  7 
Hare  114,  27  EngCh  114,  68  Reprint 
46  [afr  2  Macn.  &  G.  389.  48  EngCh 
300,  42  Reprint  1611;  Wallworth  v. 
Holt,  4  Myf  &  C.  619,  18  EngCh  619, 
41  Reprint  238;  Taylor  v.  Salmon,  4 
Myl.  &  C.  134,  18  EngCh  134,  41  Re- 
print 53;  Mozley  v.  Alston,  1  Phil.  790, 
19  EngCh  790.  41  Reprint  833;  Sharp 
V.  Day,  1  Phil.  771,  19  EngCh  771.  41 
Reprint  826;  Htchens  v.  Congreve,  4 
Russ.  562,  4  EngCh  562,  38  Reprint 
917;  Ware  v.  Grand  Junction  Water 
Works  Co.,  2  Russ.  ft  M.  470,  11  Eng 
Ch  470,  39  Reprint  472;  Preston  v. 
Grand  Collier  Dock  Co.,  11  Sim.  327, 
34  EngCh  327.  59'  Reprint  900;  Beman 
V.  Rufford,  1  Sim.  N.  S.  550,  40  EngCh 
660,  6  EngL&Eq  106.  61  Reprint  212; 
Gray  v.  Chaplin.  2  Sim.  &  St.  267,  1 
EngCh  267,  57  Reprint  848;  Douglas 
V.  Horsfall,  2  Sim.  &  St.  184,  1  EngCh 
184,  57  Reprint  316;  Baldwin  v.  Law- 
rence, 2  Sim.  &  St.  18,  1  EngCh  18,  67 


Reprint  251;  Benson  v.  Heathom,  1 
T.  &  Coll.  Ch.  326,  20  EngCh  826,  62 
Reprint  909. 

[a]  CMmpUaiiM  wUh  nil*  that  aU 
penHnw  interested  be  mads  paxtles.— 
When  stockholders  sue  for  them- 
selves and  all  others  having  a  like 
interest,  making  the  corporation  de- 
fendant of  which  they  are  members, 
there  is  a  compliance  in  theory  at 
least  with  the  rule  that  all  persons 
interested  in  the  subject  matter  of 
the  suit  should  be  made  parties.  In 
theory  all  such  are  before  the  court. 
They  are  either  actual  parties  to  the 
record,  or  are  properly  represented 
by  those  who  are  pstrties,  and  may 
become  plaintifFs,  if  they  are  dis- 
satisfied with  their  position  asvde- 
fendants,  as  members  of  the  com- 
pany. March  v.  Eastern  R.  Co..  40 
N.  H.  648,  77  AmD  732. 

[b]  WnoTltT  stookhoUtfB.'—  It 
frequently  happens  that  a  majority 
of  the  stockholders  are  in  a  fraud- 
ulent conspiracy  against  the  rights 
of  the  minority.  In  such  case  the 
minority,  or  one  of  the  minority, 
suing  for  himself  and  others  in  like 
situation  with  him,  may  file  the  bill. 
Heath  v.  Erie  R.  Co.,  11  F.  Caa.  No. 
6,306,  8  Blatehf.  347;  Samuel  v.  Hol- 
laday,  21  F.  Cas.  No.  12,288,  1  Woolw. 
400,  McC.  (Kan.)  214;  Wood  v. 
Draper,  24  Barb.  (N.  T.)  187;  Menier 
V.  Hooper's  TeU  Works,  L.  R.  9  Ch. 
350;  Bloxam  v.  Metropolitan  R.  Co., 
L.  R.  3  Ch.  337;  Salomons  v.  Lalng, 
12  Beav.  339,  60  Reprint  1091;  Mao- 
bride  v.  Lindsay,  9  Hare  574,  41  Eng 
Ch  574,  68  Reprint  ^41;  Hlchens  v. 
Congreve,  4  Russ.  662,  4  EngCh  562. 
38  Reprint  917;  Preston  v.  Grand  Col- 
lier Dock  Co..  11  Sim.  327.  34  EngCh 
327,  69  Reprint  900;  Baldwin  v.  Law- 
rence. 2  Sim.  &  St.  18.  1  BngCh  18. 
67  Reprint  261;  Cann  v.  Intornational 
Trust  Co.,  40  N.  S.  66. 

[c]  State  aa  ttotOtheiUm^-JTbe 
state,  as  a  stockholder  In  a  railroad 
company,  Is  a  proper  party  to  be 
joined  in  an  action  to  enjoin  the  con- 
summation of  a  contract  by  which  a 
controlling  amount  of  stock  would 
pass  to  another  company.  Central  R 
Co.  V.      Collins.   40   Ga.   682. 

7.  Atlanta  Real  Est  Co.  v.  Atlanta 
Nat.  Bank,  76  Ga  40. 

8.  Barr  v.  New  York,  etc..  R.  Co., 
96  N.  Y.  444;  Dennis  V  Kennedy,  19 
Barb.    (N.   Y.)    517. 

9.  Wallworth  v.  Holt.  4  Myl.  ft  C. 
619.  18   BngCh  619,  41  Reprint  238. 

10.  Goodbody  v.  Delaney.  80  N.  J. 
Eq.  417,  83  A  988;  Barr  v.  New  York, 
etc.,  R.  Co.,  96  N.  Y.  444;  Wood  v. 
Union  Gospel  Church  Bldg.  Assoc., 
63  Wis.  9,  22  NW  76«:  Wallworth  v 
Holt;  4  Myl.  ft  C.  619,  18  EngCh  619, 
41  Reprint  288.  ' 

11.  Goodbody  V.  Delaney.  80  N.  J. 
Eq,  417,  83  A  988;  Wallworth  v.  Holt 
4  Myl.  ft  C.  619.  18  EagCh  619  41 
Reprint  238. 


For  later  eases,  aevelopnuBta  and  ohaatfeB  in  the  law  see  cumulative  AnnoWions,  same  title,  patre  and  note  number 
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ties  by  name,^'  provided  the  smt  Is  brotigiit  in  behalf 
of  those  similarly  interested  with  plaintiff^'  &ad 
those  who  are  adversely  interested  are  made  defend- 
ants.^* But  where  the  stockholders  in  a  corporation 
are  not  numerous,  tmd  the  minority  complain,  by 
bill,  of  the  votes  and  motives  of  the  majority,  and 
of  the  corporate  conduct  consequent  thereon,  it  is 
not  improper  that  all  of  the  stockholders  as  well  as 
the  corporation  be  made  parties.^'  A  stockholder 
suing  for  himself  and  all  other  stockholders  simi- 
larly situated  does  not  of  course  represent  stock- 
holders who  are  not' similarly  situated.'^'  While  it  is 
not  an  objection  to  the  suit  that  some  of  the  stock- 
holders are  interested  adversely  to  those  filing  the 
bilV^  yet  stockholders  who  are  implicated  in  the 
transaction  or  who  will  be  affected  injuriously  by  the 
relief  sought  may  and  must  be  made  defendants 
rather  than  plaintiffs.^^  On  the  other  hand  stock- 
holders who  are  not  shown  to  have  any  interest  in 
the  controversy  ad'^erse  to  plaintiff  or  to  be  neces- 
sary parties  for  the  complete  determination  of  the 
questions  involved  cannot  be  mad^  parties  defend- 
ant.^' Where  the'  bill  filed  is  demurred  to  on  the 
ground  that  some  of  the  paifies  on  whose  behalf 
plaintiffs  profess  to  sue  appear  to  have  b6en  impli- 
cated in  the  transaction  complained  of,  the  proper 
test  to  be  applied  is  to  ascertain  whether  the  bill  sets 
up  such  conduct  on  the  part  of  any  of  the  plaintiffs, 
or  those  represented  by  them,  as  would  cotastitute 
a  defense  for  defendants.^" 

When  »  stockholder  is  allowed  to  defend  an  action 
against  the  corporation,*^  he  may  be  permitted  to  ap- 
pear on  behalf  of  other  stockholders  who  may  desire 
to  join  him  in  the  defense.**    Indeed  it  is  not  error 

91. 


U.  Forbes  v.  Qracey,  9  F.  Cas.  No. 
4,924;  Wltherbee  v.  Bowles,  201  N. 
T.  427,  96  NB  27  frev  142  App.  Dlv. 
407,  126  NTS  9541;  Dennis  v.  Ken- 
nedy, 19  Barb.  (N.  T.)  517;  Wall- 
worth  V.  Holt,  4  Myl.  &  C.  619.  18 
EngCh  619,  41  Reprint  238;  Taylor 
V.  Salmon,  4  BIyl.  &  C.  134,  18  Bn^Ch 
134,  41  Reprint  58;  Hlchens  v.  Con 
nreve,  4  Russ.  562.  4  EngCh  562,  3t 
leprlnt  917:  Cockburn  v.  Thompson, 


ereve,  4  Russ.   562.  4  EngCh   562,   38 
Reprint  917:  Cockburn  v.  Thompi 
16  Vea.  Jr.  S21.  S3  Reprint  1005. 


13. 
14. 


See  supra  note  1457. 
See  Intra  note  18. 


IS.  Bast  Rome  Town  Co,  v.  Nagle, 
68    Oa.    474. 

IS.  Beldenkopf  y.  Ses  Moines  Ii. 
Ins.  Co.,  160  Iowa  629,  142  NW  4S4, 
46    LRANS   290. 

[a]  Thna  plaintiff  and  other  stock- 
holders who  did  not  part  with  their 
stock  In  the  transaction  In  question 
and  who  ^ave  suffered  no  loss  or 
damage  because  of  the  alleged  fraud 
are  in  a  class  by  themselves  and  do 
not  represent  other  stockholders  who 
sold  their  stock  and,  so  far  as  the 
record  discloses,  are  satisfied  with 
the  consideration  paid  them  and  do 
not  care  to  risk  its  loss  or  diminu- 
tion by  litigation.  Beldenkopf  v.  Des 
Moines  L.  Ins.  Co.,  160  Iowa  629,  142 
NW  434,  46  LRANS  290. 

17.  Colman  v.  Bastem  Counties 
R.  Co.,  10  Beav.  1,  60  Reprint  481; 
Clements  v.  Bowes,  1  Drew.  684,  61 
Reprint  612. 

18.  U.  S. — Ribon  V.  Chicago,  etc., 
R.  Co.,  16  Wall.  446,  21  L  ed.  367; 
Hyams  v.  Old  Dominion  Co.,  209  Fed. 
808,  126  CCA  532  [mod  204  Fed.  681]; 
W^eldenfeld  v.  Northern  Pac.  R.  Co., 
129  Fed.  SOS,  6S  CCA  637. 

Ala. — Hontgromery  Tract.  Co.  v. 
Harmon,  140  Ala.  605,   37  S  871. 

N.  T. — Weber  v.  Wallersteln,  111 
App.  Dlv.  698,  97  NTS  846. 

Oh. — Taylor  v.  Miami  Bxportlng 
Co^  6  Oh.  162.  22  AmD  786. 

Ens. — Mosiley  v.  Alston,  1  Phil.  790, 
19  BngCh  '790,  41  Reprint  838. 

IS.  McCrea  v.  Robertson,  192  N. 
T.  150,  84  NB  960  [aff  114  App.  Dlv. 
77,   99   NTS   694]. 

90u  Apperley  v.  Pagre.  1  Phil.  779, 
J9  BnsCh  779,  41  Reprint  82». 


See  supra  }  1447. 

Bronson  v.  La  Crosse,  etc.,  R. 

Co.,  2  Wall.  (U.  S.)  283,  17  L.  ed.  t25: 
Lorretto  Benev.  Assoc,  v.  Pope,  7 
Ky.  Op.  681;  Kanawha  Coal  Co.  v. 
Ballard,  etc.,  Coal  Co.,  48<W.  Va.  701, 
29  SB  514;  Northern  Crown  Bank  v. 
Great  West  Lumber  Co.,  7  Alta.  It. 
183,   11  DomLR  S96,  24  WestLR  477. 

23.  Cornell  v.  Sims,  Ul  Oa.  828, 
36   SB  627.  ^ 

84.  U.  S. — ^Kendie  v.  Dean,  97  U. 
S.  423,  24  L.  ed.  1064;  Davenport  v. 
Dows,  IS  Wall.  '626,  '21  L.  ed.  938; 
Jones  V.  Bolles,  9  Wall.  364,  19  Ik 
ed.  734;  Bogert  v.  Southern  Pac.  Co., 
215  Fed.  218;  Lawrence  v.  Southern 
Pac.  Co.,  180  Fed.  822  [app  dism  228 
U.  S.  137,  S3  set  497,  67  L.  ed.  7681; 
Morshead  v.  Southern  Pac.  Co.,  123 
Fed.  3B0;  Bldred  v.  American  Palace- 
Car  Co.,  106  Fed.  457,  44  CCA  554; 
Holton  V.  Wallace,  46  Fed.  409  [aft 
77  Fed.  61,  23  CCA  71];  Putnam  v. 
Ruch.  54  Fed.  216,  66  Fed.  418;  Bell 
V.  Donohoe,  17  Fed.  710,  8  Sawy.  435; 
Samuel  v.  Holladay,  21  F.  Cas.  No. 
12,288,  Woolw.   400,  McC.   (Kan.)   214. 

Cal.  —  Wlckersham  v.  Crittenden, 
98  Cal.  17,  28  P  788;  Beaoh  v.  Cooper, 
72  Cal.  99,  13  P  161. 

Colo. — Iiarlmer,  etc.,  Reservoir  Co. 
V.  Ft.  Collins  Milling,  etc.,  Co.,  60 
Colo.  241,  162  P  1160;  Byers  v.  Rol- 
lins, 18  Colo.  22,  21  P  894. 

Ga  —  Smith  v.  Coolidge  Banking 
Co.,  147  Oa.  7,  92  SB  619;  Colquitt  v. 
Howard,  11  Ga.  556. 

111. — Bruschke  V.  Der  Nord  Chicago 
Schuetzen  Vereln,  146  III.  433,  84  NB 
417. 

Ind. — Carter  v.  Ford  Plate  Glass 
Co.,  86  Ind.  180. 

Ky. — Oilman  V.  German  Lith.  Stone 
Co.,  152  Ky.  608,  153  SW  996;  Shaw- 
han  V.  Ztnn,  79  Ky.  300. 

Me.  —  Kennebec,  etc,  R.  Co.  v. 
Portland,  etc.,  R.  Co.,  64  Me.   173. 

Mich.— Coxe  V.  Hart,  63  Mich.  667, 
19  NW  183;  Clcotte  v.  Anctauz,  63 
Mich.  227,  18  NW  793. 

Mo. — Oruen  v.  SchaetCer,  7  Ho.  A. 
687. 

N.  H. — ^Kidd  V.  New  Hampshire 
Tract  Co.,  72  N.  H.  273,  66  A  465,  66 
LRA  574. 


to  refuse  to  permit  the  stockholders  to  defend  in  the- 
name  of  the  corporation,  when  they  decline  to  pro- 
ceed in  their  own  names  as  stockholders,  in  behalf  of 
themselves  and  .other  stockholders  who  may  see 
proper  to  join-wiih  them  in  the  defense  of  the  suit.*' 

[$  1461]  b.  Corporation.  The  corporation  is  a 
proper  and  indispensable  party  to  a  suit  brought  by 
one  or  more  stockholders  for  its  benefit.^*  A  failure 
to  make  it  t^  party  is  not  a  mere  defect  of  parties  i*** 
it  leaves  the  stockholder  without  a  cause  of  action 
and  the  court  without  jurisdiction.*^  In  such  case 
the  suit  should  be  dismissed,*'  or  if  a  decree  is 
rendered  it  may  be  set  aside.*'  Where  it  appears  that 
a  suit  by  the  corporation's  being  improperly  con-' 
trolled  by  defendants  or  some  of  them,  the  proper 
course  is  to  strike  out  the  na^e  of  the  company  as 
plaintiff  and  add  it  as  defendant,  with  leave  to  the 
stockholders  to  be  made  plaintiffs.*' 

[i  1462]  c.  Directors  and  Ofacers.  Those  di- 
rectors against  whom  relief  is  sought  must  of  course 
be  made  parties  defendant.'"  Even  whei%  no  re- 
lief is  sought  against  the  directors,  and  their  rights 
will  not  be  affected  by  the  decree  in  a  different  de- 
gree from  the  rights  of  the  stockholders  generally,  it 
has  been  held  that  they  must  be  made  parties  defend- 
ant."- And  where  the  object  of  the  action  is  to  undo- 
a  fraud  committed  by  its  o'wn  directors  or  ofiScers  in 
collusion  with  a  third  party,  it  has.  been  held  that 
the  directors  are  necessary  parties  defendant,  on  the 
theory  that  the  action  is  primarily  against  them.'* 
At  any  rate  they  are  proper  parties  defendant  where 
the  defaults  set  up  are  alleged  to  have  occurred  with 
their  connivance."  However,  where  a  stockholder's 
bill  prayed  for  relief  on  behalf  of  his  corporation 


N.  J.— Camp  T.  Taylor,  (Ch.)  19  A 

968. 

N.  T. — Qamble  v.  Queens  County 
Water  Co.,  128  N.  T.  91,  25  NB  201. 
9  LRA  627,  25  AbbNCas  410  [rev  62 
Hun  166,  5  NTS  124];  Greaves  v. 
Gouge,  69  N.  T.  164;  Gardiner  v.  Pol- 
lard, 23  N.  T.  Super.  674;  Stromeyer 
V.  Combes,  16  Daly  29,  2  NTS'  232; 
Nlles  V.  New  Tork  Cent.,  etc.,  R.  Co., 
35  Misc.  69,  71  NTS  271  [aff  69  App.. 
Dlv.  144,  74  NTS  617  (aft  176  N.  T. 
119,  68  NB  142)];  Carpenter  v.  Rob- 
erts, 56.HowPr  216;  Hand  v.  Atlantic 
Nat.  Bank,  55  HowPr  231;  AUeni'^v. 
New  Jersey  Southern  H.  Co.  49  How 
Pr  14;  Ben  v.  Mall.  11  HowPr  254; 
Wells  v.  Jewett,  11  HowPr  242;  Cun- 
ningham v.  Pell,  5  Paige  607;  Robin- 
son V.  Sfnlth, -S  Paige  222,  24  AmD 
212;  Ferris  v.  Stronfj,  S  Edw.  127. 

Oh.  —  Taylor  v.  Miami  BxportiitS 
Co..  5  Oh.  162,  22  AmD  785. 

Okl.— Starr  v.  Heald,  28  OW.  792; 
116   P  188. 

S.  C. — Charleston  Ins.,  etc.,  Co.  v. 
Sebring,  26  S.  C.  Eq.  342. 

Tenn. — Black  v.  HugglnB,  2  Tenn, 
Ch.  780. 

Tex.  —  Millsaps  t.  Johnson,  (Civ. 
A.)   196  SW  202. 

■Va. — Mount  V.  Radford  Trust  Co., 
98  Va.  427,  26  SB  244. 

as.     Shawhan  v.  Zlnn,  79  Ky.   300. 

96.  Shawhan  v.  Zlnn,  79  Ky.  300; 
Starr  v.  Heald,  28.  Okl.  792,  116  P 
188 

«r.     Shawhan  v.  Zlnn,  79  Ky.  800. 

S8.  Bruschke  v.  Der  Nord  Chicago 
Schuetzen  Vereln,  146  111.  4S3,'34  ND 
417. 

as.  Cramp  Steel  Co.  T.  Gurrle,  4 
OntWR  270. 

30.  Ribon  V.  Chicago,  etc.,  R.  Co., 
16  Wall.  (U.  S.)  446,  21  L.  ed.  367; 
Griffin  V.  St  Louis  Vine,  etc.  Grow- 
ers' Assoc,  4  Mo.  A.  596;  Meyers  v. 
Sco^t  2  NTS  763. 

31.  Wlckersham  v.  Crittenden,  93 
Cal.  17,  28  P  788;  Woodroof  v.  Howes, 
88  Cal.  1847  26  P  111. 

33.  Slattery  v.  St.  Louis,  etc., 
Transp.  Co..  91  Mo,  217,  4  SW  79,  60 
AmR  246. 

38.    Moyle.y.  Landers, 
1138.         pigitizeoT 
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against  another  corporation,  and  did  not  seek  any 
relief  from  the  presidents  of  the  two  corporations, 
and  the  bill  did  not  indicate  that  they  had  any  inter- 
est in  the  matter,  it  wag  held  that  a  demurrer  on  the 
ground  of  misjoinder  of  parties  should  be  sustained.** 
The  bill  should  not  be  dismissed  because  of  the  non- 
joinder of  certain  directors  who  are  nonresidents  and 
are  proper  but  ndt  indispensable  parties."  This  is 
true  even  where  the  court  cannot  grant  full  and  com- 
plete relief  without  their  presence,  provided  it  can 
grant  some  relief  .*• 

[J  1463]  d.  Third  Persons.  Any  third  person 
or  corporation  against  whom  relief  is  sought  must 
of  course  be  joined  as  a  defendant.  And  in  general 
any  and  all  persons,  natural  and  artificial,  who  have 
participated  in,  or  received  the  benefit  of,  the  illegal 
act  in  question,  or  who  c^aim  an  interest  in  its  main- 
tenance, may  "  and  should  '^  be  made  parties.  On 
the  other  hand,  one  who  was  a  mere  conduit  or  de- 
positary in  the  transaction  is  not  a  necessary  party." 
In  a  stockholder's  suit  to  set  aside  a  contract  made 
by  the  corporation  on  behalf  of  subsidiary  corpora- 
tions of  which  it  owns  all  the  stock,  such  subsidiary 
corporations  are  not  necessary  parties;*"  but,  where 
the  ownership  by  certain  corporations  of  all  the  stock 
of  another  corporation  is  in  issue  and  its  establish- 


ment is  the  prime  object  of  the  suit,  such  thisd  cor- 
poration is  an  indispensable  part;^." 

Orediton  may  be  permitted  to  intervene  where  the 
facts  bring  the  case  within  a  statute  authorizing  them 
to  sue  in  the  first  instance.*'  A  person  is  none  the 
less  a  creditor  within  the  meaning  of  the  rule  because 
his  claim  is  not  yet  matured.*'  Where  the  suit  in- 
volves a  winding  up  of  th?  affairs  of  the  corporation, 
the  creditors  must  be  made  parties  or  else  given  an 
opportunity  to  come  in  and  share,  according  to  their 
nght,  in  the  distributive  funds  of  the  corporation.** 

[}  1464]  9.  Process.  If  the  corporation  is  a 
resident,  and  there  is  neither  service  of  process  upon 
it  nor  a  voluntary  appearance  by  it,  the  suit  must  be 
dismissed.*'  But  stockholders  in  a  foreign  corpora- 
tion may  maintain  suit  for  property  of  the  corpora- 
tion found  within  the  jurisdiction,  although  the  cor- 
poration is  not  served  with  process  within  the  juris- 
diction and  does  not  appear.** 

[$1465]  10.  Pleading  *T—«.  Bill,  Petition,  or 
Complaint — (1)  In  CkneraL  The  bill,  petition,  or 
complaint  must  stikte  a  cause  of  action.**  And  it 
must  do  so  by  definite  and  certain  allegations**  of 
facts.*"  It  must  allege  a  cause  of  action  in  fayoT 
of  the  corporation.*^  Where  the  ground  of  action 
is  fraud,**  an  ultra  vires  act,**  or  illegal  and  op- 


34,  Wolf  V.  Shortrldee,  22  Pa.  Co. 
81  rrev  on  other  .grrbunds  196  Pa.  91, 
4S  A  936]. 

SB.  KrouM  V.  Brevard  Tanntn  Co., 
249  Fed.  6S8,  161  CCA  4«4. 

30.  Krouse  v.  Brevard  Tannin  Co., 
249   Fed.   638,   161   CCA  464. 

87.  U.  S. — Dodye  v.  Woolsey,  18 
How.  331,  15  li.  ed.  401;  Eldred  v. 
American  Palace  Car  Co.,  99  Fed. 
168. 

Maw.— Peabody  v.  Flint,  6  Allen 
62. 

Mo.  —  Slattery  v.  St.  Louis,  etc., 
Transp.  Co.,  91  Mo.  217,  4  SW  79,  60 
AmR  246. 

N.  H. — March  v.  Eastern  R.  Co.,  40 
N.  H.  548,  77  AmD  732. 

-N.  J. — Kean  v.  Johnson,  9  N.  J.  Eq. 
401. 

N.  T.— Meyers  v.  Scott,  2  NTS  768. 

Bng. — Gray  v.  Liewls.  I*  R.  8  Eg. 
626;  CUnch  v.  Financial  Corp.,  !>.  K. 
6  Eq.  460;  Salomons  v.  LainK.  12 
Beav.  839,  60  Reprint' 1091;  Winch  v. 
BlTlcenhead,  etc.,  R  Co.,  6  De  G.  A 
SniTeeS,  18  Bnerl&Eq  606,  64  Reprint 
1248;  Beman  v.  Ruttord,  1  Sim.  N.  S. 
560,  40  EngCh  SSO,  6  BnRL&Eq  106,  61 
Reprint  218. 

38.  Tyson  v.  Virginia,  etc,  R.  Co., 
24  F  Cas.  No.  14,3ll.  1  Huffhes  80; 
Westcott  V.  Minnesota  Mln.  Co.,  28 
Mich.  146;  Elklns  V.  Camden,  etc.,  R. 
Co.,  36  N.  J.  Eq.  241;  Hare  v.  Lon- 
don, etc.,  R.  Co.,  2  Johns,  ft  H.  80, 
70  Reprint  878. 

[a]  Thm  (1)  where  a  stockholder 
aeeks  to  enjoin  the  performance  of  a 
contract  between  the  corporation  of 
which  he  Is  a  member  and  another 
corporation,  the  latter  should  also  be 
made  a  party  defendant  to  the  suit. 
Elkins  V.  Camden,  etc.,  R.  Co.,  86  N. 
J.  Eq.  241;  Hare  v.  London,  etc.,  R. 
Co.,  2  Johns.  &  H.  80,  -70  Reprint 
978.  (2)  So  where  a  bill  is  filed  by 
a  nonconsefttin?  stockholder  of  a 
railroad  corporation  which  has  be- 
come consolidated  with  three  oth- 
ers to  have  the  consolidation  declared 
void  and  |i>roceedin«rs  under  it  en- 
Joined,  It  will  be  dismissed  If  the 
president  and  directors  of  the  con- 
solidated company  are  not  made  de- 
fendants. Tyson  v.  Virginia,  etc.,  R, 
Co.,  24  F.  Cas.  No.  14,821,  1  Husfhes 
80. 

SO.  Eldred  V.  American  Palace-Car 
Co..    99    Fed.    168. 

40.  Ross  V.  Quinnesec  Iron  Mln. 
Co..  22T  Fed.  837,  142  CCA  83. 

41.  Virginia  C.  Mln.,  etc.,  Co.  v. 
Corrl^n,  242  Fed.  809.   165  CCA  397. 

4a.     Morse  v.  Metropolitan  SS.  Co., 


88    N.    J.    Eq.    325,    102    A    524    [mod 

87  N.  J.  Eq.  217.  100  A  219]. 

43.  Morse  v.  Metropolitan  SS.  Co„ 

88  N.  J.  Eq.  326,  102  A  624  [mod  87 
N.  J.  Eq.  217,  100  A  219]. 

44.  In  re  Dennett,  221  Fed.  860, 
136  CCA  422  [certiorari  den  238  V. 
B.  628,  36  set  791,  69  L.  ed.  1496]. 

46.  Samuel  v.  Holladay,  21  F.  Gas. 
No.  12,288,  Woolw.  400,  McC.  (Kan.) 
214. 

a«o«Mtt7  o'  awklBC  eocpoMtton 
vmrij  see  supra  t  1461. 

40.  Kldd  v.  New  Hampshire 
Ti^ct.  Co.,  72  N.  B.  273,  66  A  466,  66 
LRA    674. 

47.  Joinder  of  OMMWi  of  •etlMl 
see  Actions  99  218,  261. 

48.  Whltaker  v.  Whitaker  Iron 
Co.,  249  Fed.  631.  161  CCA  467;  Phil- 
lips T.  Sonora  Copper  Co.,  90  App. 
Dlv.  140.  86  NTS  200;  Hart  v.  Ogdens- 
burgr,  etc.,  R.  Co.,  89  Hun  316,  86  NTS 
666. 

[a]  PlesdJaM  fcaM  to  state  «avM 
of  actioa.  —  Gorrlll  v.  Oreenlees, 
(Kan.)  180  P  798;  Watkins  v.  North 
American  Land,  etc.,  Co.,  107  La.  107, 
31  S  688;  Smith  v.  Oro  Orande  Mines 
Co..  161  App.  Dlv.  914,  146  NTS  768; 
Meredith  v.  Art  Metal  Clonstr.  Co.,  97 
Misc.  69.  161  NTS  1  [aff  176  App.  Dlv. 
949,  162  NTS  11811;  Case  v.  Hudson 
Co.,  41  Misc.  61,  83  NTS  677;  Tipton 
v.  Railway  Postal  Clerks'  Inv.  Assoc, 
(Tex.  Civ.  A.)   178  BW  662. 

[b]  VXaadlaira  bald  to  state  ao 
cans*  of  aotion. — ^Whitaker  v.  Whlta- 
ker Iron  Co.,  238  Fed.  980  (afC  249 
Fed.  581,  161  CCA  457];  Osborne  v. 
Morgran,  171  HI.  A.  649;  Brandt  v. 
Mcintosh,  47  Mont.  70,  130  P  413; 
Leslie  V.  Lorlllard,  110  N.  T.  519,  18 
NE  863,  J  LRA  456;  McManug  v. 
Durant.  151  App.  Div.  663,  186  NTS 
228;  Latimer  v.  Richmond,  etc.,  R. 
C^o^    39  S.   C.   44,   17    SB  268. 

CwonaAs  of  aetloa  see  supra  9(  1444- 
1446. 

48.  Smith  V.  Stone^  81  Wyo.  62, 
128  P  618. 

tal  AZtevatfams  beUl  •nHlclMitlT 
deOnttar— Howard  v.  National  TeL 
Co.,  182  Fed.  216. 

BO.  Thompson  v.  Moxey,  47  N.  J. 
Eq.    638.   20  A  864. 

Ta]  mwrtntloB. — A  hill  by  a 
stockholder  to  contest  the  validity 
of  an  afrreement  made  by  the  direc- 
tors of  his  company  for  the  sale  of 
the  corporate  lands  to  defendant, 
which  merely  charges  that  the  direc- 
tors "have  no  power  or  authority  to 
accept  the  stock  of  said  company  in 
payment    or    part    payment    of    the 


price  of  the  lands  of  said  company 
sold  by  them,"  is  demurrable  for  fall- 
ing to  show  the  Incidents  and  condi- 
tions of  fact  under  which  the  agree- 
ment was  entered  Into.  Thompson  v. 
Mozey,  47  N.  J.  Eq.  688.  20  A  864. 

Bl.  O'Connor  v.  Virginia  Pass., 
etc.,  Co.,  184  N.  T.  46.  76  NB  108* 
[rev  107  App.  Div.  680,  95  NTS  1149]; 
Fleltmann  v.  United  Gas  Impr.  Co.. 
174  App.  Div.  781,  161  NTS  660;  Clubb 
V.  Cook,  161  App.  Div.  776,  147  NTS 
94. 

&a]  Zkjnry  to  oorporatios^^The 
is  defective  where  It  does  not 
name  any  corporate  body  that  is  de- 
frauded. Happersett  v.  Eaton,  38  Pa. 
C^>.   2. 

[b]  AllemtloBS  ooBatcned  to  set 
forth  both  Individual  and  derivative 
causes  of  action.  Brock  v.  Poor,  216 
N.  T.  887,  111  NE  229  [rev  167  App. 
Dlv.  784,  798,  800,  153  NTS  332,  342. 
348]. 

[c]  Oomplalat  haU  mflolMrt  to 
oomply  wltn  the  rule  that  In  an  ac- 
tion commenced  by  a  stockholder  the 
complaint  must  allege  substantially 
the  same  facts  as  would  be  pertinent 
In  an  action  by  the  corporation  Itself. 
Woodroof  V.  Howes.  88  Cal.  184,  26  P 
111;  Weber  v.  Wallersteln,  111  App. 
Dlv.  698,  97  NTS  846.  ,     ^ 

[d]  Oomi^aiiit  luld  tnsnfflolMit  to 
state  a  cause  of  action  in  favor  of 
the  corporation.  Phillips  v.  Sonora 
Copper  <3o.,  90  App.  Dlv.  140,  86  NTg 
200. 

BO.  U.  S. — Hawes  v.  Oontra  Oosta 
Water  Co.,  104  U.  S.  460,  26  L.  ed. 
827;  Tazewell  County  v.  Farmers'  £•. 
&  T.  Co.,  12  Fed.   762. 

Mich. — Stradley  v.  Palltborp,  96 
Mich.  287,  56  NW  807. 

N.  T. — Oelbermann  v.  New  Tork. 
etc.,  R.  Co.,  14  Misc.  181,  36  NTS  1096. 

Tenn. — Boyd  v.  Sims,  87  Team.  771, 
11   S'W  948 

Wyo. — Smith  v.  Stone,  SI  Wyo.  68, 
128  P  612. 

[a]  AUnratiim  of  tfmA  kald  mf- 
floisat. — Dana  v.  Morgan.  819  Fed.  818 
[atr  232  Fed.  86,  14fr  CCA  8771;  Ed- 
wards V.  Mercantile  Trust  Oo^  124 
Fed.  381;  Montgomery  Tract  Co.  v. 
Harmon.  140  Ala.  606,  87  S  871:  Flem- 
ing V.  Black  Warrior  Copper  Co., 
Amalgamated.  16  Arix.  1.  ISB  P  278. 
61  LRANS  99;  Flynn  v.  Brooklyn  City 
R.  CJo.,  168  N.  T.  498.  68  NE  520  [alt 
9  App.  Div.  869,  41  NTS  5661. 

rb]  AvwrBMuta  of  fravd  Mid  !»• 
snSoteBt. — ^Hawes  v.  (Contra  Oosta 
Water  Co..  104  XT.  S.  460,  26  L.  ed.  827. 

S3.     U.  S. — Hawes  v.  Contra  Costa 


For  later  eases,  AevelovmaBts  and  ohanres  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pressive  conduct  of  the  majority  stockholders,"*  the 
pleading  must  contain  sufficient  averments  of  facts 
to  support  the  charge.  Also  plaintiff  must  state 
facts  constituting  a  sufficient  reason  for  the  institu- 
tion of  the  suit  by  him  rather  than  by  the  corpora- 
tion." He  must  make  sufficient  averments  of  his 
status  or  interest  as  a  stockholder'''  and  of  the 
actual  or  virtual  refusal  of  the  corporation  to  sue."' 
It  is  also  held  that  the  bill  should  state  any  reasons 
that  exist  for  omitting  to  join  all  the  stockholders 
as  copaplainants  in  the  bill."  Where  such  is  the 
fact  there  may  be  a  general  allegation  that  the  biU 
is  brought  to  prevent  irreparable  injury  to  the  other 
stockholders  or  the  corporation,  or  to  prevent  a  total 
failure  of  justice."  In  construing  the  pleadings" 
the  court  will  apply  the  general  rules  that  specific 
allegations  control  general  statements*^  and  that, 
as  against  a  general  demurrer,  every  reasonable  in- 
tendnient  will  be  indulged  in  favor  of  the  plead- 
ings.** However  where  the  petition  does  not  allege 
that  the  stock  of  those  not  present  at  a  meeting  of 
the  stockholders  was  not  legally  represented  and 
voted,  it  cannot  be  assumed  that  such  stock  was 
not  represented  and  voted  at  the  meeting.'*  Plain- 
tiff will  not  be  required  to  specify  particular  times 
of  transactions  set  out  where  defendants  assert  no 
ignorance  thereof."  A  complaint  does  not  fail  to 
state  a  cause  of  action  because  it  does  not  expressly 
state  certain  facts  where  those  facts  can  be  inferred 

Water  Co..  104  U.  S.  4B0,  26  L.  ed.  827; 
Zabiiskie  v.  Cleveland,  etc.,  R.  Co., 
23  How.  381,  16  h.  ed.  488;  Mackin- 
tosh V.  Flint,  etc.,  R.  Co.,  34  Fed.  B82; 
Leo  V.  Union  Pac.  R.  Co.,  19  Fed.  283; 
Ueeker  v.  Wlnthrop  Iron  Co.,  17  Fed. 
48  [rev  on  other  Krounds  122  IT.  S.  636 
mem.  30  L.  ed.  1243  memi;  Taylor  v. 
Holmes.  14  Fed.  498  [alt  127  V.  S. 
489  8  set  1192,  32  L.  ed.  179] :  Pond 
V.  Vermont  Valley  R.  Co.,  20  P.  Cas. 
No.  11,266,  12  Blatchf.  280. 

Ark. — Mississippi,  etc.,  R.  Co.  v. 
Cross,  20  Ark.  44S;  Bx  p.  Booker,  18 
Ark.   338. 

N.  H. — March  v.  Eastern  R.  Co.,  43 
N.  H.    61 B. 

N.  J. — EHklns  V.  Camden,  etc.,  R. 
Co.,  36  N.  J.  Bq.  B;  Glfford  v.  New 
Jersey  R.,  etc.,  Co.,  10  N.  J.  Bq.  171. 

N.  T.— A.  C.  Nellls  Co.  v.  Nellls, 
*2  Hun  63,  16  NTS  B46;  Hatch  v. 
American  Union  Tel.  Co.,  9  AbbNCas 
223 

[a]  Sato  of  *Ml  MUto  wtthont 
•litliocttjr.— A  petition  alleging  that 
real  estate  belonprlng  to  the  corpora- 
tion has  been  conveyed  away  to  de- 
fendants by  the  corporate  ofllcers 
■without  any  authority  of  the  stock- 
holders or  board  of  directors,  without 
consideration,  and  for  a  fraudulent 
purpose,  states  suflldent  grrounds  for 
relief.  Wilcox  v.  Blckel,  11  Nebr. 
154.    8   NW  436. 

64.  Hawes  v.  Contra  Costa  "Wa- 
ter Co..  104  U.  S.  450,  28  L,.  ed.  827. 

B6.  O'Connor  v.  Vlrgrlnla  Pass., 
etc.,  Co.,  184  N.  T.  46,  78  NB  1082 
[rev  107  App.  Dlv.  630,  9B  NTS  1149]; 
Pleltmann  v.  Werner,  174  App.  Dlv. 
781,  161  NTS  6B0:  Clubb  v.  Cook,  161 
App.  tHv.  775.  147  NTS  94;  Holton  v. 
New  Castle  Northern  R.  Co..  8  Pa. 
Co.  430;  Toomey  v.  First  MortK. 
Trust  Co.,  (Tex.  Civ.  A.)  177  SW  589. 

[a]  Beaaon  h«M  ralilalMitly  sat 
forth. — ^Bx  p.  Toung,  209  V.  9.  123, 
28  set  441,  1b2  L.  ed.  714,  18  liRANS 
932.  14  AnnCas  764. 
_8e.  U.  S. — Hawes  v.  Contra  Costa 
Water  Co.,  104  U.  S.  460,  26  Ij.  ed. 
827;  Poote  v.  Cunard  Mln.  Co.,  17  Ped. 
48.  B  MoCrary  251 :  Taylor  v.  Holmes. 
14  Ped.  498  [aft  127  U.  S.  489.  8  SCt 
1192,  32  L.  ed.  179];  Dannmeyer  v. 
Coleman,  11  Ped.  97,  8  Sawy.  51. 

n.  C. — Scanlan  v.  Snow.  2  Apn.  U7. 
,  Ind. — Tomllnson  v.  State  Brick- 
layers Union  No.  1.  87  Ind.  308. 

N.  a — ^Moore  V.  Silver  Valley.  Mln. 
Co.  104  N.  C.  SS4.  10  SB  679. 

Pa. — South-West   Natural  Gas  Co. 


from  those  stated.'"  Also  a  prayer  for  an  account- 
ing imports  an  offer  to  do  equity  so  as  to  render 
unnecessary  an  express  offer."  Where  the  oply 
cause  of  action  set  up  in  the  bill  is  one  in  favor 
of  the  corporation  and  relief  appropriate  thereto  is 
prayed  for,  the  bill  will  not  be  dismissed  as  multi- 
farious because  the  complainant  also  asks  for  other 
relief  which  he  may  not  be  entitled  to." 

Allegations  on  information  aiid  belief.  Where  the 
essential  averments  of  a  bill  brought  by  a  stock- 
holder on  behalf  of  the  corporation  are  stated  upon 
information  and  belief,  or  upon  advice  and  belief, 
there  should  be  an  allegation  or  charge  that  such  in- 
formation or  advice  is  true." 

Amendments  are  permissible  so  as  to  make  it  suffi- 
ciently appear  that  the  action  is  brought  for  the 
benefit  of  the  corporation,"  that  the  means  of  ob- 
taining redress  within  the  corporation  itself  have 
been  exhausted/"  and  that  the  suit  is  not  brought 
in  behalf  of  bondholders.'^ 

Verification.  In  the  federal  courts  the  bill  must 
be  verified  by  affidavit."  This  is  expressly  required 
by  Equity  Rule  27. 

[$  1466]  (2)  AUegafcions  of  Befoaal  of  Corpo- 
ration to  Sue — (a)  Necessity.  The  bill,  petition  or 
complaint  must  show  a  compliance  with  conditions 
precedent '"  by  'alleging  a  demand  on,  and  refused  of, 
the  corporation  to  sue'*  or  by  ailing  facts  which 
show  that  such  a  demand  would  have  been  fruit- 


v.  Payette  Puel-Oas  Co.,  14B  Pa.  13, 
23  A  224;  Holton  v.  New  Castle  R. 
Co.,  138  Pa.  Ill,  20  A  937;  Holton  v. 
New  Castle  Northern  R.  Co.,  8  Pa. 
Co.   430. 

[a]  Desovtytlon  in  titl*.  —  The 
description  of  a  person  In  the  title 
of  a  bill  as  a  stockholder  or.  creditor 
Is  not  sufficient  to  show  his  right  as 
such  to  maintain  a  bill  to  enforce 
rights  of  the  corporation.  The  facts 
showing  his  right  to  maintain  the 
suit  must  be  alleged  in  the  body  of 
the  pleading.  Holton  v.  New  Castle 
Northern  R.  Co.,  8  Pa.  Co.  430. 

[b]  AvexBxuita  haM  ■nfflciant. — 
Howard  v.  National  Tel.  Co.,  132 
Fed.  215:  Parson  v.  Joseph.  92  Ala. 
403,  8  S  788;  Moyle  v.  Lai^dcrs.  (Cal.) 
21  P  1183:  Tevis  v.  Hammer-smith,  31 
Ind.  A.  281,  86  NE  79.  »U  [aff  161 
Ind.  74,  67  NB  6721;  Stewart  v.  Erie, 
etc.,  Transp.  Co.,  17  Minn.  372;  Stan- 
ton Y.  Otlpln,  38  Wash.  191,  80  P  2S0. 

tcl  ATsrmsata  IMU  inmifBclaat^— 
Taylor  v.  Holmes,  127  U.  S.  489,  8 
SCt  1192,  32  L  ed.  179;  Wright  v. 
Ployd,  ii  Ind.  A.  B46,  86  NE  971; 
Brandt  v.  Mclnt<;ph,  47  Mont.  70,  ISO 
P  413;  South-West  Natural  Gas  Co. 
V.  Fayette  Fuel-Gas  Co.,  145  Pa.  13, 
28  A  224. 

Paraeiw  toMUML  to  mu  see  supra  II 
1453-14B6. 

87.  See  infra  SI  1466-1468. 

88.  Bengley  ▼.  Wheeler,  46  Mich. 
493,  <  NW  76. 

Other  atoeKheldMra  •■  partlea  see 
supra  {1460. 

69.  Hawes  v.  Contra  Costa  Water 
Co.,  104  U.  S.  450,  26  L.  ed.  827;  Mer- 
chants, etc..  Line  v.  Waganer,  71  Ala. 
681. 

00.     See  infra  this  note. 

lal  VarUralar  -MagvOonM  (1) 
have  been  construed  to  state  that  the 
company  had  made  a  chattel  mort- 
gage for  the  benefit  of  creditors 
rather  than  a  statutory  assignment. 
Mlllsaps  V.  Johnson,  (Tex.  Civ.  A.) 
196  SW  202.  <2)  Issuance  of  all  of 
the  stock  of  the  corporation  in  pay- 
ment of  property  Is  not  shown  to  be 
corrupt  by  an  allegation  that  it  was 
the  outcome  of  a  conspiracy.  Whitten 
V.  Dabney.  171  Cal.  621,  1B4  P  312. 
(8)  An  allegation  that  a  prospectus 
had  been  issued  calling  for  subscrln- 
ttons  to  treasury  stock,  cannot  be 
eald  to  be  an  allegation  that  the  coni- 
pany  ever  had  any  such  stock.  Phil- 
lips V.  Sonora  Copper  Co..  90  Apo. 
Dlv.   140,  86  NTS  200.     <4)  Also  an 


allegation  .  that  the  corporation  had 
no  property  except  money  received 
from  the  sale  of  Its  shares  Is  not 
an  allegation  that  it  had  money  so 
received.  Phillips  v.  Sonora  Copper 
Co.,  supra. 

61.  Mlllsaps  V.  Johnson,  (Tex.  Civ. 
A.)  196  SW  202.    . 

6a.  Mlllsaps  V.  Johnson,  (Tex.  Civ. 
A.)  196  SW  202. 

63.  Smith  V.  Stone,  21  Wyo.  62, 
128  P  612 

64.  Meredith  v.  Art  MeUI  Constr. 
Co.,  97  Misc.  69.  161  NTS  1  [alt  176 
App.  Dlv.  949,  162  NTS  1131]. 

68.  Cummlngs  v.  Brown,  122  App. 
Dlv.   BOB,  107   NTS  498. 

66.  Anderson  v.  Scandia  Min. 
Syndicate,  26  S.  D.  668,  128  NW  1016. 
And  see  Kessler  v.  Ensley,  139  Fed. 
697  (holding  that  a  bill  bv  stockhold- 
ers to  set  aside  an  alleged  fraudulent 
sale  of  property  by  the  corporation 
to  defendants,  which  alleges  that  they 
have  sold  a 'portion  of  the  property 
to  bona  fide  purchasers,  prays  an  ao- 
counting  by  defendants,  and  offers  to 
allow  them  credit  for  any  sums  ex- 
pended which  will  inure  to  the  benefit 
of  the  corporation,  contains  a  suffl- 
oient  offer  to  do  equity). 

«T.  De  Neufville  v.  New  Tork,  etc., 
R.  Co.,  81  Fed.  10.  26  CCA  306.  See 
Thompson  v.  Stanley,  20  NTS  317 
(holding  that  the  fact  that,  in  an  je- 
tton by  the  stockholder  of  a  corpora- 
tion, on  the  refusal  of  the  corpora- 
tion to  sue,  plaintiff  In  his  complaint 
asks  for  recovery  as  an  Individual 
which  he  is  only  entitled  to  as  a  mem- 
ber of  a  corporation,  does  not  render 
the  complaint  demurrable). 

68.  Memphis,  etc..  R.  Co.  v.  Woods. 
88  Ala.  630,  7  S  108,  16  AmSR  81,  7 
liRA  606. 

69.  Becker  v.  Gulf  City  St.  R.,  etc., 
Co.,  80  Tex.  475,  16  SW  1094. 

70.  Clarke  v.  Eastern  Bldg.,  etc., 
Assoc,  89  Fed.  779;  Clarke  v.  Marks, 
111   Me.   218,  88    A  718. 

71.  Arnold  v.  Searing,  73  N.  J.  Bq. 
262,    67   A   831. 

73.  Hawes  V.  Contra  Costa  Water 
Co..    104    U.    S.   450.   26   L.   ed.   827. 

78.  OoadltUnM  preoadent  see  supra 
II    1448-1452. 

74.  U.  S.— DImpfell  v.  Ohio,  etc.,  R. 
Co.,  110  U.  S.  209,  3  SCt  573.  28  t,.  ed. 
121;  Detroit  v.  Dean.  106  TT.  S.  687.  1 
SCt  660.  27  Li.  ed.  800;  Hawes  v.  Con- 
tra Costa  Water  Co.,  104  V.  S.  460.  86 
t,  ed.  827;  Memphis  v.  Dean,  8  Wall. 
64,  19  L.  ed.  326;  Strang  v.  Eklson,  198 


944    [14  C.J.I 


COBfOEATIOm 


[§§  1466-1467 


less.^'  Where  there  has  been  a  faOiire  to  obtain  ac- 
tion on  the  part  of  the  directors,  it  should  be  allied 
that,  where  time  has  permitted,  the  complainant  has 
made  an  effort  to  obtain  action  by  the  stockholders  as 
a  body  in  the  matter  of  which  he  complains,"  or 
there  shonld  be  alleged  a  sufficient  ezense  or  reason 
for  not  doing  so.'^ 
.  [$  1467]     (b)    Sufficiency.     By    virtue   of   an 


equity  rule,  and  decisiuns  prior  tfiereto,  it  is  essen- 
tial in  every  bill  brought  in  a  federal  court  by  a 
stockholder,  founded  on  rights  which  mayvproperiy 
be  asserted  by  the  corporation,  to  allege  with  particu- 
larity the  efforts  of  plaintiff  to  secure  such  action  as 
he  desires  on  the  part  of  the  managing  directors  or 
trustees,  and,  if  necessary,  of  the  stockholders,  and 
the  causes  of  his-failure  to  obtain  such  action,''*  or 


fed.  818,  117  CCA  466;  Dickinson  v. 
Consolidated  Tract.  Co.,  114  Fed.  232 
{Kit  119  Fed.  871,  68  CCA  401  (cer- 
tiorari den  191  U.  S.  667,  24  SCt  841, 
48  li.  ed.  306)];  Blmber  v.  Callvada 
Colonisation  Co.,  110  Fed.  68;  Holton 
V.  Wallace,  77  Fed.  61,  23  CCA  71 
[aff  66  Fed.  409];  Putnam  v.  Ruch, 
M  Fed.  216,  68  Fed.  416;  lorgan  v. 
New  Orleans,  etc.,  R.  Co.,  17  F.  Cas. 
No.  9,806.  1  Woods  16;  Newby  v.  Ore- 

rm  Cent.  R.  Co..  18  F.  Cas.  No.  10,146, 
Sawy.  63. 

Ala.— -Crow  v.  Florence  Ice,  etc., 
Co.,    141    Ala.    641,    89    B    401;    Mont- 

f ornery  Tract.  Co.  v.  Harmon,  140 
la.  606,  87  S  871;  Jasper  Land  Co.  v. 
WalUs,  123  Ala.  652,  26  S  659;  De- 
catur Mineral  tiand  Co,  t.  Palm,  113 
Ala.  631,  21  S  316,  69  AmSR  140: 
Bell  T.  Montgomery  Light  Co.,  103 
Ala.  276,  16  S  669;  Mack  v.  De  Bar- 
deleben  Coal,  etc.,  R.  Co.,  90  Ala. 
396,  8  S  160,  »  LRA  660;  Memphis, 
etc.,  R.  Co.  V.  Woods,  88  Ala.  630,  7  S 
108.  16  AmSR  81,  7  LRA  606;  Nathan 
V.  Tompkins,  82  Ala.  437,  2  S  747: 
Merchants',  etc..  Line  v.  Waganer,  71 
Ala.  681. 

Cal. — Olidden  v.  Diamond  66  Cattle, 
etc.,  Co.,  174  P  667;  Smith  v.  Dorn, 
96  Cal.  73,  30  P  1024;  Ashton  v.  Dash- 
away  Assoc,  84  Cal.  61,  22  P  660,  23 
P  1091,  7  LRA  809;  Parrott  v.  Byers, 
40  Cal.  614;  Cogswell  v.  Bull,  39  Cal. 
820.        - 

Conn. — ^Allen  v.  Curtis,  26  Conn. 
466. ' 

Oa. — Alexander  -i.  Searcy,  81  Ga. 
636,  8  SB  630,  12  AmSR  387;  Ware  T. 
Baiefnore,  68  Oa.  816. 
■  111. — Stebbins  v.  Perry  County,  167 
la  667,  47  NS  1048;  Bruschke  v.  Per 
JTord  Chicago  Schuetsen  Vereln,  146 
In.  433,  84  NB  417. 

Kan. — Fry  v.  Rush,  63  Kan.  429,  <6 
T  701. 

Ky. — Shawhah  v.  Zinn,  79  Ky,  800. 
'  Mass. — Warren  v.  Para  Rubber 
Shoe  Co.,  166  Mass.  97,  44  NE  112; 
Dunphy  v.  Traveller  Newspaper 
Assoc.,  146  Mass.  496,  16  NB  42«; 
Brewer  t.  Boston  Theatre,  104  Mass. 
378. 

Mich. — Talbot  T.  Scripps,  81  Mich. 
368. 

Minn. — ^Hodgson  v.  Duluth,  etc,  R. 
Co.,  46  Minn.  464;  49  NW  197. 
,  Mo.  —  Slattery  v.  St.  Louis,  etc., 
Tnnsp.  Co.,  91  Mo.  217,  4  8W  79.  60 
AmR  245;  Bulkley  v.  Big  Muddy  Iron 
Co.,  77  Mo.  106;  Albers  v.  Merchants' 
Ezch.,  46  Mo.  A.   206. 

Mont. — Moss  V.  Qoodhart,  47  Mont. 
257,  131  P  1071. 

N.  T. — O'Connor  v.  Virginia  Pass., 
etc.,  Co.,  184  N.  T.  46,  76  NE  108£ 
[rev  107  App.  Div.  630.  65  NYS  11491; 
Fljmn  V.  Brooklyn  City  R.  Co.,  168 
N.  T.  493,  63  NE  620  [aff  9  App.  Div. 
269,  41  NYS  666];  Greaves  v.  Oouge, 
69  N.  Y.  154;  Abbott  v.  Harbeson 
Textile  Co.,  162  App.  Div.  405,  147 
NYS  1031;  Leslie  v.  Lorlllard,  31  Hun 
305;  House  v.  Cooper,  30  Barb.  167, 
16  HowPr  292;  Vanderbllt  v.  Garri- 
son, 12  N.  Y.  Super.  689,  3  AbbPr 
361;  Kavanaugh  v.  Commonwealth 
Trust  Co.,  46  Misc.  296.  92  NYS  233 
[aff  103  App.  Div.  95.  92  NYS  643]; 
O'Connor  v.  Virginia  Pass.,  etc.,  Co., 
45  Misc.  228.  92  NYS  161;  Thomp- 
son V.  Stanley,  20  NYS  317;  Meyers  v. 
Scott,   2   NYS   763. 

N.  C. — Moore  v.  Silver  Valley  Mln. 
Co.,  104  N.  C.  534.  10  SB  679. 

Oh.  —  Carpenter  v.  Williamson,  24 
Oh.  Clr.  Ct.  N.  S.  499. 

Pa. — ^Wolf  V.  Pennsylvania  R.  Co., 
166  Pa.  91,  45  A  936;  Holton  v.  New 
.Castle  R.  Co.,  138  Pa.  Ill,  20  A_987; 
Holton  V.  New  Castle  R.  Co.,  8   Pa. 


Co.  480. 

S.  C. — ^Latimer  v.  Richmond,  etc.,  R. 
Co„  39  S.  C.  44.  17  SB  258. 

S.  D. — Loftus  V.  Farmers'  Shipping 
Assoc,  8  S.   D.   201,  65  NW  1076. 

Tenn.  —  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630,  24  AmSR  626; 
Boyd  V.  Sims,  87  Tenn.  771,  11  SW 
948;  Memphis  Gayoso  Gas  Co.  v.  Wil- 
liamson, 8  Heisk.  814;  Black  v.  Hug- 
gins,  2  Tenn.  Ch.  780. 

Tex. — Becker  v.  Gulf  City  St.  R., 
etc.  Co.,  80  Tex.  475,  16  SW  1094. 

W.  Va. — Deveny  v.  Hart  Coal  Co., 
68  W.  Va.  650,  60  SB  789;  Rathbone 
V.  Parkersburg  Gas  Co.,  31  W.  Vsl 
798,  8  SE  570. 

Wis. — Doud  V.  Wisconsin,  etc..  R. 
Co.,  66  Wis.  108,  25  NW  633,  56  AmR 
620. 

Eng.— Foss  V.  Harbottle,  t  Hare 
461,  24  EngCh  461,  67  Reprint  189; 
Mozler  V.  Alston,  1  Phil.  790,  19  Bng 
Ch  790,  41  Reprint  833. 

76.  u.  S. — Dickinson  v.  Consol- 
idated Tract.  Co.,  114  Fed.  282  [aff 
119  Fed.  871,  66  CCA  401  (certiorari 
den  191  U.  S.  667,  24  SCt  841,  48  L. 
ed.   305)]. 

Ala. — Decatur  Mineral  Land  Co.  v. 
Palm,  lis  Ala.  631,  21  S  815,  69 
AmSR  140. 

Cal.  —  Wickersham  v.  Crittenden, 
106  Cal.  329,  39  P  603. 

KAn.— Fry  v.  Rush,  68  Kan.  429, 
66  P  701. 

Mich. — Talbot  v.  Scripps,  31  Ulcn. 
268. 

Mo. — Hannerty  v.  Standard  The- 
ater Co.,  109  Mo.  297,  19  SW  82. 

N.  T. — O'Connor  v.  Virginia  Pass., 
etc,  Co.,  184  N.  T.  46,  76  NB  1082 
[rev  107  App.  Div.  630.  95  NYS  11491: 
Abbott  V.  Harbeson  Textile  Co.,  162 
App.  Dlv.  405,  147  NYS  1031;  Currier 
V.  New  York,  etc,  R.  Co..  35  Hun  866. 

[a]  A  fsAexml  aqnMgr  nle  re- 
quires a  complaining  stockholder 
who  has  not  made  an  effort  to  se- 
cure such  action  as  he  desires  on  the 
part  of  the  managing  directors  or 
trustees  or  of  the  stockholders,  to 
set  forth  his  reasons  for  not  making 
such  effort.  Equity  Rules,  rule  27 
(226  U.  S.  appendix  8).  And  see  Wal- 
then  7.  Jackson  Oil,  etc.,  Co.,  285  U. 
S.  636,  35  SCt  225,  69  L.  ed.  396. 

SviBolsmeT  of  allegatloas  -  see 
infra  9  1468. 

78.  Hawes  v.  Contra  Costa  Water 
Co..  104  U.  S.  460,  26  L.  ed.  827; 
Macon,  etc^  R.  Co.  v.  Shaller,  141  Fed. 
585,  72  CCiA  681:  Dickinson  v.  Con- 
solidated Tract.  Co..  114  Fed.  232  [aff 
119  Fed.  871.  56  CCA  401  (certiorari 
den  191  U.  S.  667,  24  SCt  841,  48  L. 
ed.  305)];  Swone  v.  Vlllard,  61  Fed. 
417;  Wolf  V.  Pennslyvanla  R.  Co., 
195  Pa.  91,  45  A  986:  Latimer  v.  Rich- 
mond, etc.,  R.  Co.,  89  S.  C.  44,  17  SE 
268, 

^  77.    Macon,  etc.  R.  Co.  v.  Shaller, 
141  Fed.  586,  72  CCA  631. 

78.  Porter  v.  Sabin,  149  U.  S.  473, 
18  SCt  1008,  37  L.  ed.  815;  Quincy  v. 
Steel,  120  U.  S.  241.  7  SCt  520,  80  L. 
ed.  624;  Hawes  v.  Contra  Costa  Wa- 
ter (3o.,  104  tJ.  S.  450.  26  L.  ed.  827; 
Heinz  v.  National  Bank  of  Ckimmerce, 
237  Fed.  942,  150  CCA  592  (reviewing 
cases) ;  Macon,  etc.,  R.  (Jo.  v.  Shaller, 
141  Fed.  685,  72  CCA  631;  Worth  Mfg. 
Co.  V.  Bingham.  116  Fed.  786,  54  CCA 
119;  Barcus  v.  Gates,  89  Fed.  783, 
32  CCA  337;  Clarke  v.  Eastern  Bldg., 
etc.,  Assoc,  89  Fed.  779;  Young  v. 
Alhambra  Min.  Co.,  71  Fed.  810; 
Swope  V.  Vlllard.  61  Fed.  417;  Earle 
V.  Seattle,  etc,  R.  Co.,  66  Fed.  909; 
Whitney  v.  Fairbanks,  64  Fed.  986; 
Weldenfeld  v.  Allegheny,  etc.,  R.  Co., 
47  Fed.  11;  Squalr  v.  Lookout  Moun- 


tain Co.,  42  Fed.  729;  McHenry  ▼. 
New  York,  etc,  R.  Co.,  22  Fed.  130; 
Foote  V.  Cunard  Min.  <3o..  17  Fed. 
46,  5  McCrarv  261;  Bill  V.  Western 
Union  Tel.  (Jo.,  16  Fed.  14;  Dann- 
meyer  v.  Coleman,  11  Fed.  97,  8  Sawy. 
61;  Forbes  v.  Gracey,  9  F.  Cas.  No. 
4,924,  2  Woods.  323  [aff  94  U.  S.  762, 
24  L.  ed.  813]^;  Mor^n  v.  New  Or- 
leans, etc.,  R.  Co.,  17  P.  Cas.  No.  9,806, 
1  Woods  16;  Newby  v.  Oregon  Cent 
R.  Co.,  18  F.  Cas.  No.  10145.  1  Sawy. 
<8. 

[a]  Kistox/  of  mle^-(l)  •The 
rule  prescribing  the  allegations 
which  are  required  to  be  made  In 
bills  brought  by  stockholders  in  such 
cases,  was  first  formulated  in  1883 
and  known  as  equity  rule  94,  in  ac- 
cordance with  the  conclusion  reached 
by  the  courts  as  the  result  of  former 
decisions.  Hawes  v.  Ointra  Costa 
Water  Co.,  104  U.  S.  460,  26  L.  ed.  827. 
In  the  new  equity  rules  of  1912  It  is 
No.  27,  226  tr.  8.  656,  33  SCt  xxv; 
Hopkins,  New  Fed.  Eq.  Rules,  Anno- 
tated (2d  Ed.)  172.  The  only  addi- 
tion made  to  the  original  rule  are 
the  words  at  the  end,  or  the  reasons 
for  not  making  such  effort.'  Dela- 
ware, etc,  Co.  V.  Albany,  etc,  R.  C^., 
213  U.  S.  436,  29  SCt  540,  53  L.  ed. 
862."  Krouse  v.  Brevard  Tannin  Co.. 
249  Fed.  538,  642,  161  CCA  464.  (2) 
"The  rule  laid  down  in  Hawes  v. 
Contra  Costa  Water  Co.,  supria  was 
the  .foundation  of  equity  rule  94, 
now'  new  equity  rule  27,  and  has 
been  recognized  and  followed  in 
many  cases."  Heinz  v.  National  Bank 
of  Cjommeroe,  237  Fed.  942,  946.  150 
CCA  592.  (3)  "In  the  promulgation 
of  that  rule  It  is  clear  that  the  court 
did  nothing  more,  and  intended  to  do 
nothing  more,  than  to  require  a  stock- 
holder filing  a  bill  In  equity  against 
his  own  company  and'  other  parties 
for  relief,  to  which  he  deems  his  com- 
pany entitled,  to  conform  to  the  prin- 
ciples stated  in  Hawes  v.  Contra  Cos- 
ta Water  Cto.,  supra  .  .  .  Aa  to  the 
allegations  of  a  bill,  the  mle  requires 
nothing  substantially  new.  The  only 
really  new  thing  required  by  it  Is 
that  the  allegations  of  the  bill  shall 
be  verified  by  oath.  The  Engllsb  and 
American  cases  preceding  the  promul- 
gation of  the  rule  established  ac- 
cording to  the  exposition  In  Hawes 
V.  Contra  Costa  water  Co.,  supra,  a 
principle  which  rendered  it.necessary 
for  a  stockholder  filing  a  bill  against 
his  own  company  and  other  parties, 
for  relief  in  behalf  of  his  company, 
to  allege  in  substance  all  the  facts 
required  to  be  alleged  by -the  rule. 
The  rule,  except  as  to  the  provision 
concerning  the  verification  of  the  bill 
by  oath,  is,  in  effect,  merely  oonfirma- 
to^  of  what  was  by  correct  practice 
before  required."  Groel  v.  United 
Electric  Co..  132    Fed.   262.  256. 

[b]  "Tho  vnrpose  of  Rale  No.  94 
hardly  needs  explanation.  (1)  It  is 
Intended  to  secure  the  Federal  courts 
from  imposition  upon  their  Jurisdic- 
tion and  recognizes  the  right  of  the 
corporate  directory  to  corporate  con- 
trol; In  other  words,  to  maJie  the  cor- 
poration paramount,  even  when  its 
rights  are  to,  be  protected  or  sought 
through  litigation."  Delaware,  etc. 
Co.  V.  Albany,  etc..  R.  Co..  213  U.  S. 
436,  446,  29  SCt  840,  53  L.  ed.  862. 
(2)  "Its  purpose  is  to  exclude  cases 
brought  by  a  stockholder  coUusively. 
In  order  to  grive  an  apparent  jurisdic- 
tion to  a  court  which  would  not  have 
It  if  the  suit  were  by  the  corpora- 
tion." Kelly  V.  Dolan,  218  Fed.  968, 
970  [aff  233  Fed.  686,  147  CCA  443]. 

[oj    OitanaMtMMM  attaiaiaff  n* 
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the  reasons  for  not  making  such  effort.^'  Indeed  a 
stockholder  cannot  by  mere  technical  compliance  with 
the  equity  rale  preclude  all  inquiry  as  to  his  right 
to  sue  on  behalf  of  the  corporation.  The  court  will 
ezaitiine  the  bill  in  its  entirety  and  determine 
whether,  under  all  the  circumstances,  plaintiff  has 
.  made  such  a  showing  as  will  entitle  him  to  relief.*** 
The  rale  is  infended  to  have  practical  operation,  and 
to  have  that  it  must,  as  to  its  requirements,  be  g^iven 
such  play  as  to  fit  the  conditions  of  different  cases.'^ 
It  does  not  apply  where  the  suit  has  been  commenced 
in  a  state  court  and  afterward  removed  to  a  federal 
court.**  Neither  does  the  rule  apply  where  stock- 
holders petition  to  intervene  in  a  proceeding  of  which 
the  court  has  already  obtained  jurisdiction  by  the 
filing  of  an  original  bill.**    In  the  state  courts,  va- 


rious aH^ations  of  uumeceaBfiil  effort  to  secnri; 
redress  within  the  corporation  have  been  held  suffir 
cient  **  or  insufficient.*'  In  a  number  of  states  the 
same  particularity  of  averment  is  required  as  in  the 
federal  courts.*'  In  others,  it  is  required  that  the  de- 
mand or  request  be  clearly  averred,*^  or  that  the 
complaint  show  a  reasonable  certainty  that  the  cor- 
porate  officers  will  not  perform  their  duty  to  act.** 
[i  14681  (c)  Excuses  for  Not  Making.  An  al- 
legation 01  demand  on,  and  refusal  of,  the  corpora- 
tion to  sue  need  not  he  inade  wjiere  the  pleading  con- 
tains other  allegations  which  show  that  a  request 
made  to  the  corporation  or  to  its  directors  to  bring 
an  action  would  have  been  useless,  or  which  otherwise 
shows  a  state  of  facts  dispensing  with  this  require- 
ment.*'    The  reasons  or  excuses  set  forth  by  the 


an— fc  A  stockholder  suing:  on  be- 
half of  the  corporation  should  not 
only  allege  that  he  asked  the  direc- 
tors to  sue,  and  that  they  have  re- 
fused, but  also  when  and  how  the  re- 
?uest  'was  made,  and  whether  the  re- 
using directors  are  still  in  office. 
Swope  V.  Villard,  ei  Fed.  417. 

[dl  Keenest  to  Itriag  suit.— Alle- 
gations in  a  bin  filed  Jt>y  a  stockholder 
against  the  corporation  and  another 
to  set  aside  an  agreement  between 
them,  charged  to  be  fraudulent,  that 
complainant  demanded  of  the  cor- 
poration "that  it  Institute  the  suit  set 
forth  In  this  your  orator's  bill  of 
complaint"  against  Its  codefendant^ 
but  that  the  corporation  has  refused 
and  neglected  to  bring  such  suit,  Is 
a  sufflcient  compliance  with  Equity 
Rules,  rule  No.  94.  Edwards  v.  Mer- 
cantile Trust  Co.,  124  T^d.  381. 

[e]  Brtegliur  matter  to  attentloa 
of  Olreotors, — In  answer  to  a  conten- 
tion that  an  averment  that  complain- 
ants "brought  the  transactions  of 
which  they  complain  to  the  attention 
of  the  dta-ectors  does  not  meet  the 
requirements  of  the  rule  the  court 
said:  "It  would  seem  that  if  the  di- 
rectors were  Informed  of  the  conduct 
complained  of,  and  an  opportunity 
given  them  to  investigate  the  truth 
of  the  charges,  and  they  failed  and 
refused  to  do  so,  or  to  take  any  ac- 
tion in  regard  thereto,  the  spirit  of 
the  rule  was  complied  with."  Krouse 
▼.  Brevard  Tannin  Co.,  249  Fed.  6S8, 
642,   161   CCA  464. 

[f  J  WWnjrfnlnesa  of  nfnsal. — (t) 
It  is  not  sufflcient  to  allege  that  the 

S roper  officers  of  the  corporation 
ave  refused  to  bring  the  action  in- 
stituted by  plaintiff,  for  In  choosing 
between  remedies  deemed  equally  ef- 
fective the  corporation  has  a  right 
to  exercise  Its  ^dgment.  Newby  v. 
Oregon  Cent.  R.  Co.,  18  F.  Cas.  No. 
10,145,  1  Sawy.  63.  (2)  The  action 
of  the  directors  and  stockholders  In 
refusing  to  bring  suit  with  full 
knowledge  of  the  facts  Is  an  election 
not  to  disturb  the  transaction  which 
Is  binding  on  the  corporation  and  the 
minority  stockholders,  where  no 
fraud  or  undue  Influence  inducing 
such  action  Is  charged.  Kessler  v. 
Ensley  Co.,  123  Fed.  546. 
;  79.  See  supra  S  1466  note  75  taj. 
_  80.  Corbus  v.  Alaska  Treadwell 
Oold  Mln.  Co.,  187  U.  S.  455,  23 
set  157,  47  L.  ed.  256. 

81.  Delaware,  etc..  Co.  v.  Albany, 
etc.,  R.  Co.,  213  U.  S.  436,  29  SCt  540, 
53  Li.  ed.  862;  Krouse  v.  Brevard 
Tannin  Co.,  249  Fed.  638,  161  CCA 
464. 

_  88.  Blvans  v.  Union  Pac.  R.  Co.,  68 
Fed.  497;  Earle  v.  Seattle,  etc.,  R.  Co., 
66  Fed.    909. 

,^  83.  Old  Colony  Trust  Co.  v.  Du- 
buque Light,  etc.,  Co.,  89  Fed.  794. 

84.  Memphis,  etc.  R.  Co.  v. 
Woods,  88  Ala.  630.  7  S  108,  16  AmSR 
81,  7  LBA  606;  Pittsburg,  etc..  R. 
Co.  V.  Dodd.  116  Ky.  176.  72  SW  822, 
i*  KJrL  2067,  74  SW  1096,  25  KyL 
255;  Memphis  Gayoso  Gas  Co.  v. 
'Williamson.  9  Helsk.  (Tenn.)  S14; 
■Becker  v.  Gulf  City  St.  R.,  etc.,  Co., 
•  «0  Tex.   476,   16  SW  1094. 

[a]    ^r  •saaipje  (1)  a,  complaint 


whioh  alleged  tbat  the  directors  were 
guilty  of  wt'ongdoing,  that  their  ac- 
tion was  resulting  to  their  own  pe- 
cuniary advantage,  and  that  they 
had  in  vain  been  requested  to  bring 
suit,  was  held  to  be  sufflcient.  Pitts- 
burg, etc..  R.  Co.  V.  Dodd,  116  Ky. 
176,  72  SW  822,  24  KyL,  2067,  74  SW 
1096,  25  KyL  265.  (2)  An  allegation 
that  the  complainant  urged  upon  the 
directors  to  "proceed  in  the  courts 
against  the  corporate,  authorities  .of 
Aleniphis,  and  also  against  the  said 
Gayoso  Gas  Co.,  which  they  decline 
to  do,"  is  sufflcient.  Memphis  Gay- 
oso Gas  Co.  V.  Williamson,  fr  Heisk. 
(Tenn.).  314.  (3)  A  petition  which 
alleges  the  misappropriation  of  the 
corporate  funds  by  the  president  and 
directors,  and  the  fraudulent  trans- 
fer of  the  stock  and  property  to  an- 
other corporation,  and  that  one  of 
the  plaintiffs  demanded  of  the  presi- 
dent and  officers  that  the  property 
be  restored  to  the  corporation,  and 
the  business  of  the  company  be 
placed  on  its  former  footing,  su^- 
clently  shows  that  plaintiffs  made  a 
proper  effort  to  obtain  redreiw  within 
the  corporation  before  bringing  the 
suit.  Becker  v.  Oulf  City  St.  R.,  etc., 
Co..  80  T^x.  475,  16  SW  1094. 

8S.  Kan.— -Fry  t.  Rush,  63  Kan. 
429,   65  P  701. 

Mass. — ^Warren  v.  Para  Rubber 
Shoe  Co.,   166   Mass.    97,    44   NE  112. 

N.  Y.— Flynn  v,  Brooklyn  City  R. 
Co.,  168  N.  Y.  493,  53  NB  620  [aff 
9  App.  Div.  269,  41  NYS  666]. 

S.  C. — Latimer  v.  Richmond,  etc., 
R.  Co.,  39  S.  C.  44,  17  SB  268. 

Tenn. — Boyd  v.  Sims,  87  Tenn.  771, 
11  SW  948. 

ra]  7or  iBstaaM  (Da  statement 
that  the  directors  "have  failed  and 
neglected  to  interfere  to  .prevent  the 
commission  of  said  injurious  acts 
'.  .  .  although  said  directors  have 
been  requested  so  to  do,  or  to  join 
in  this  action  as  plaintiffs,  or  to  enter 
the  same,"  is  iiot  sufficient  as  an  alle- 

fation  of  a  formal  demand  upon  the 
oard  of  directors  to  take  action,  and 
of  their  refusal  to  do  so.  Latimer  v. 
Richmond,  etc.,  R.  Co.,  39  S.  C.  44,  60. 
17  SE  258.  (2)  A  complaint  In  an 
action  by  a  stockholder  -of  a  lessor 
company  to  set  aside  the  lease  alleg- 
ing that  complainant  had  demanded 
his  share  of  the  proceeds  of  operat- 
ing the  property  of  the  lessor  under 
the  lease  over  and  above  the  amount 
paid  to  him  under  the  lease,  that  he 
notified  the  directors  that  the  lease 
was  unlawful  and  injured  the  stock- 
holders and  demanded  .a  distribution 
of  the  profits  and  receipts  arising 
f  1  om  the  operation  of  the  leased  road 
without  regard  to  the  lease,  and  that 
such  distribution  involved  such  action 
of  the  officers  and  directors  as  would 
annul  the  lease.  Is  Insufficient  to  au- 
tnorlze  the  stockholder  to  maintain 
the  suit,  the  allegations  not  being 
equivalent  to  an  averment  that  the 
corporation  was  applied  to  and  re- 
fused to  sue  to  set  aside  the  lease. 
Flynn  v.  Brooklyn  City  R.  Co.,  158 
N.  Y.  493,  63  NE  620  faff  9  App.  Div. 
269,  41  NYS  566].  (S)  Where  there 
Is  no  allegation  that  the  directors 
of  a  corporation,  the  stockholders  of 


which  sue  on  a  oause  of  Actlou  whloh 
accrued  to  the  corporation,  were 
asked  to  bring  the  action,  or  that 
they  should  have  dona  so.  anaverment 
that  complainants  offered  to  assume 
the  expenses  and  to  conduct  the  liti- 
gation Is  not  sufflcient  to  support  the 
action.  Warren  v.  Para  Rubber  Shoe 
Co.,  166  Mass.  97,  44  NE  112. 

[b]  ATanamta  held  iasoftoimt  to 
show  wroaarfnl  refusal  to  sits. — Mc- 
Cloakey  v.  Snowden,  212  Pa.  24«:  61 
A    796.    108    AmSR    867.     , 

80.  Dillon  v.  Lee,  110  Iowa  156,  81 
NW  245;  Vogeler  v.  punch,  206  Mo. 
656.  103  SW  1001;  Albers  v.  St.  Louis 
Merchants'  Exch^  45  Mo.  A.  206: 
Moore  v.  Silver  Valley  Min.  Co.,  104 
N.  C.   634,   10   SB  679.       ' 

[a]  Thus  where  a  complaint  al- 
leged that  certain  officers  of  'the  cor- 
poration were  the  authors  of  and 
conspirators  In  the  alleged  fraud  and 
mismanagement,  and  that  they  re- 
fused to  take  action,  jthe  allegation 
was  held  to  be  Indefinite,  unsatisfac- 
tory, and  evasive.  "It  should,  be 
alleged  frankly,  plainly,  and  with  par- 
ticularity, that  the  plaintiff  had  de- 
manded and  required  of  such  officers 
that  they  should  correct  the  griev- 
ances alleged,  and  take  steps  to  ob- 
tain redress,  and  that  they  thereupon 
refused  so  to  do.  It  might  have  been 
that  an  earnest  effort  would  have 
Induced  or  driven  such  offlcers  to  a 
proper  discharge  of  their  duty.  Such 
effort  should  have  been  made,  and  it 
ought  to  appear  by  proper  averment 
that  it  had  been."  Moore  v.  Silver 
Valley  Ml;i.  Co.,,  104  N.  C.  634,  10  SB 
679. 

87.  Johns  'v.  McLester,  137  Ala. 
283,  S4  S  174,  97  AmSR  27. 

88.  Northern  Trust  Co,  v.  Snyder, 
113  Wis,  616,  89  NW460,  90  AmSR 
867. 

89.  U.  3. — ^Krouse  v.  Brevard  Tan- 
nin Co.,  249  Fed.  638,  161  CCA  464; 
Ross  V.  Qulnnesec  Iron  Min.  Co.,  227 
Fed.  887,  142  CCA  33;  Howard  v.  Na- 
tional Tel.  Co.,  182  Fed.  215;  Burrows 
V.  Interborough  Metropolitan  Co.,  156 
Fed.  389;  Blgelow  v.  Calumet,  etc., 
Mln.  Co.,  165  Fed.  869;  Eldred  v. 
American  Palace-Car  Co.,  99  Fed.  168; 
Berwlnd  v.  Canadian  Pac.  R.  Co.,  98 
Fed.  158;  Rogers-  v.  Nashville',  etc., 
R.  Co.,  91  Fed.  299,  33  CCA  517;  De 
Neufville  v.  New  York,  etc.,  R.  Co.,  81 
Fed.  10,  26  CCA  306;  Excelsior  Peb- 
ble Phosphate  Co.  v.  Brown,  74  Fed. 
321,  20  CCA  428;  Young  ▼.  Alhambra 
Min.  Co.,  71  Fed.  810;  Bill  v.  Western 
Union  Tel.  Co.,  16  Fed.  14;  Tazewell 
County  V.  Farmers'  L.  &  T.  Co.,  12 
Fed.  762;  Heath  v.  Brie  R.  Co.,  11  F. 
Cas.  No.  6,306,  8  Blatchf.  347. 

Ala. — Montgomery  Tract.  Co.  v. 
Harmon,  140  Ala.  506,  37  S  371;  Bell 
v. .  Montgomery  Light-  Co.,  103  Ala. 
275,  16  S  669;  Nathan  v.  Tompkins, 
62  Ala.  437,  2  S  747.  . 

Cal. — WIckersham  v.  Crittenden, 
106  Cal.  329.  39  P  60S;  Smith  v.  Dorn, 
96  CaL  73,  30  P  1024;  Moyle  v.  Lan- 
ders, 83  CaL  579,  21  P  1133,  2S  P 
708. 

111. — Brifachke  v.  Der  Nord  Chi- 
cago Sehuetzea  Vereln,  146  III.  4tt, 
34  NB  417. 

Ind. — Rogers  y.  Lafayette  Aeri- 
■  •  DTgitized-L'  .  -.  ■■    ■.-    ,.    • 
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oomplaining  stockliolder  for  not  reqnesting  the  cor- 
poration to  stte  must  of  course  be  adequate;"*  and 
they  must  be  clearly  and  distinctly  averred  in  the 
bill  "■  in  such  a  manner  as  to  present  an  issuable 
fact.**  Qeneral  or  vagae  statements,  or  mere  con- 
clusions, will  not  auflSce;'*  the  facts  which  excnse 
the  demand  must  be  alleged  with  particularity."* 

[$  1469]  b.  Flea,  ^oiswer,  or  Demurrer.  De- 
fendant in  his  pleading  must  comply  with  pertinent 
court  roles.'*  Where  a  bill  brought  by  stockholders 
on  behalf  of  the  corporation  appears  to  be  wanting 
in  equity,  an  objection  thereto  on  such  grounds  may 
be  taken  by  demurrer,**  or  the  defendants  may 
move  to  dismiss  the  action  on  the  ground  that  there 
is  nothing  alleged  in  the  pleading  that  gives  the  court 
jurisdiction  of  the  subject  matter  ;'^  but  a  motion  to 
dissolve  a  preliminary  injunction  cannot,''  and  does 
not,  perform  the  ofSce  of  a  demurrer,'*  nor  can  affir- 
mative matter  contained  in  the  answers  be  considered 
on  such ,  a  motion."  An  abstract  proposition  may 
be  so  isolated  in  the  bill  that  it  may  be  demurred  to 
without  thereby  admitting  any  all^ation  of  fact.^ 
A  demurrer  presents-no  question  of  relief  outside  of 
that  prayed  for  in  the  complaint.'  No  objection  to 
the  sufficiency  of  the  pleadings  can  be  raised  for  the 
first  time  in  a  court  of  review.'  It  is  bad  pleading 
and  unnecessary  to  set  up  by  a  cross  bill  matters 
which  have  alrrady  been  put  in  issue  by  general  de- 
nial* 


Objection  to  nosjoladar  of  purtias.  A  plea  which 
states  that  there  are  certain  other  stockholders  who 
are  not  joined  in  the  bill  as  parties  but  which  does 
not  name  them  is  insufficient.'  An  objection  that 
plaintiff  stockholder  does  not  sue  on  behalf  of  all 
other  stockholders  similarly  situated  is  waived  if 
not  taken  by  answer  or  demurrer.* 

Objection  to  plaintiff's  Btatns.  Where  the  dis- 
qualification of  the  complaining- stockholder  appears 
on  the  face  of  the  record,  the  question  may  be  raised 
by  demurrer,^  but,  where  it  does  not  so  ^pear,  it  can 
only  be  raised  by  answer  or  by  a  proper  amendment 
to  an  answer  already  filed.*  However  the  corpora- 
tion, being  a  mere  formal  defendant,  is  not  entitled 
to  question  complainant's  power  to  bring  the  suit 
in  its  behalf  by  plea,  answer,  or  demurrer;  but  such 
objection  should  be  raised  by  petition.*  If  any  plain- 
tiff has  a  standing  as  a  stockholder  to  maintain  .the 
suit,  that  is  sufficient  to  sustain  the  complaint  against 
a  demurrer  which  does  not  present  any  question  of 
misjoinder  of  parties  plaintiff.^" 

Objection  to  noncompliance  with  conditionB  pxooa- 
dent,  A  bill,  petition,  or  complaint,  which  fails  to 
aver  that  the  corporation,  on  request,  has  refused  to 
bring  the  proper  action,  and  which  fails  to  set  up  an 
excuse  for  not  making  a  demand  on  it  to  sue,  is  bad 
on  demurrer.^^  It  is  held  that  as  the  defect  goes 
merely  to  the  capacity  of  plaintiff  to  sue  it  is  waived 
if  not  demurred  to;^'  but  the  rule  is  otherwise  in 


oaltural  Works,  52  Ind.  296;  Tlpp«- 
caBo«  Coantr  v.  Liafayette,  etc,  R. 
Co.,  SO  Ind.  86. 

Iowa. — Sohoenlngr  v.  Schwenk,  118 
Iowa  733.  84  J4W  »16. 

Minn. — Hodg'son  v.  Duluth,  eta,  R. 
Co.,  46  Minn.  454,  49  NW  197. 

Mo. — ^Albers  v.  St.  Iioula  Merchants 
Bzch.,  45  Mo.  A.  206. 

Nebr.— Wilcox  V.  Bickel,  11  Nebr. 
164.   8  NW  436. 

M.  T. — Wobor  ▼.  Wallerstaln.  Ill 
App.  Dlv.  893,  97  NTS  846;  Brown  v. 
Buffalo,  etc.,  R.  Co.,  27  Hun  842; 
O'Connor  v.  Virginia  Pass.,  etc.,  Co., 
46  Misc.  530,  92  NTS  526;  Thompson 
V.  Stanley,  20  NTS  317;  Meyers  v. 
Scott,   2   NTS   7B3. 

S.  D. — tioftus  V.  Farmers'  Shipplne 
Assoc.,  8  S.  D.   201,  65   NW  1076. 

Tex. — Mussina  v.  Goldthwalte,  84 
Tex.  126,  7  AmR  281;  Millsaps  y. 
Johnson,   (Civ.  A.)    196  SW  202. 

Wis. — Northern  Trust  Co.  v.  Sny- 
der, 118  Wis.  616,  89  NW  460,  90  Am 
SB   867 

EJngr.-^Mason  v.'Harrla,  11  Ch.  D.  97. 

90.  Wathen  v.  Jackson  Oil,  etc., 
Co.,  285  U.  S.  685,  35  SCt  226,  59  ti. 
ed.  395;  Alexander  v.  Searcy,  81  Oa. 
686,  8  SE  630,  12  AmSR  837;  Osborne 
▼.   Morgan,   171    III.   A.    649. 

Aa«4«ao]r  of  sxoiuM  see  supra  { 
1461. 

01.  Johns  V.  McLester.  137  Ala. 
288,   84   S  174,    97    AmSR  27. 

oa.     Cogswell  V.   Bull.   39  Cal.  820. 

[a]  Tlnui  an  averment  that  the 
board  of  directors  consisted  "nearly, 
If  not  entirely,"  of  the  persons  who 
committed  the  wrong,  is  bad  plead- 
ing.    Cogswell  V.  Bull,  39  Cal.  320. 

•8.  Continental,  etc..  Trust,  eta. 
Bank  ▼.  Allis-Chalmers  Co.,  200  Fed. 
600;  Ziegler  v.  Lake  St.  BI.  R.  Co., 
76  Fed.  662,  663.  22  CCA  465;  Balllie 
T.  Columbia  Gold  Mln.  Co.,  86  Or.  1, 
166  P  966,  167  P  1167;  State  v.  TT. 
8.  Grant  Univ.,  115  Tenn.  238,  90  SW 
294. 

"A  failure  to  seek  action  on  the 
part  of  the  corporation  itself  cannot 
be  excused  by  vafnie  and  general  aver- 
ments of  complicity  on  the  part  of 
the  directors  in  the  wrongs  afralnst 
which  relief  is  sought."  Ziegler  y. 
Lake  St.  TA.  R.  Co.:  supra. 

[a]  Oonelnsloiu— An  allegation 
thnt  it  was  "Impossible  for  him  to  ob- 
tain any  action  by  said  board  of  di- 
rectors hostile  to  the  peroona)  inter- 


ests of  iBald  defendants  above  named," 
Is  not  an  allegation  of  facts,  but  a 
conclusion  merely.  Swope  v.  VUlard, 
61  Fed.  417. 

M.  Bell  v.  Montgomery  Light  Co., 
108  Ala.  376,  16  8  669;  Albers  v.  St 
Louis  Merchants'  Xixch.,  46  Mo. 
A.  206. 

OS.  Sims  v.  United  Wireless  Tel. 
Co.,  179  Fed.  640. 

[a]  Tor  axample  in  the  federal 
courts  when  the  plea  is  only  to  a  part 
of  the  bill,  and  that  part  is  founded  on 
fraud,  there  must  be  a  compliance 
with  the  Eiqulty  Rules,  rule  32,  which 
requires,  in  such  a  case,  that  the  plea 
be  accompanied  with  an  answer  forti- 
fying it  and  expHcitly  denying  the 
fraud  and  the  facts  on  which  the 
charge  is  founded.  Sims  v.  United 
Wireless  Tel.  Co.,  179   Fed.  640. 

M.  Nathan  v.  Tompldns,  82  Ala. 
437,  2  8  747. 

97.  Moore  v.  Stiver  Valley  Mln.  Co.. 
104  N.  C.  684,  10  SE  679. 

98.  Nathan  v.  Tompkins,  82  Ala. 
437.  2  S  747. 

99.  Nathan  v.  Tompkins,  88  Ala. 
487,  2  S  747. 

1.  Thompson  v. '  Mozey,  47  N.  J. 
Bo.  638,  20  A  8.'>4. 

^  la]  ZUnstnttioB.— Where  suit  was 
brought  to  contest  the  validity  of  a 
contract  made  by  the  directors  of  a 
corporation  with  defendant,  by  which 
the  directors  agreed  to  accept  certain 
shares  of  the  stock  of  the  company  in 
payment  or  part  payment  of  the  price 
of  lands  of  the  company  sold  to  de- 
fendant, and  the  bill  in  a  separate  and 
distinct  paragraph  charged  that  the 
corporate  officers,  under  the  laws  of 
the  state  and  the  certificate  of  organ- 
ization and  by-lawa  of  the  company, 
had  "no  power  or  authority  to  accept 
the  stock  of  said  company  in  pay- 
ment or  part  payment  of  the  price  of 
the  lands  of  said  company  sold  to 
them,"  it  was  held  that  complainant 
had  so  framed  and  isolated  the  charge 
of  want  of  power  that  it  was  open  to 
attack  by  demurrer  without  defendant 
thereby  admitting  any  allegation  of 
fact.  Thompson  v.  Moxey,  47  N.  J. 
Eq.  688,  20  A  854. 

a.  Tevis  V.  Hammersmith,  31  Ind. 
A.  281,  66  NE  79,  912  [aft  161  Ind.  74, 
67   NE   672]. 

[a]  Thus  where  the  complaint 
prays  for  Judgment  for  the  posses- 
sion of  property,  or  its  value,  and  for 


an  accounting,  no  question  Involving 
the  appointment  of  a  receiver  is  pre- 
sented by  a  demurrer.  Tevis  v.  Ham- 
mersmith. 81  Ind.  A.  281.  66  HE  79, 
912  (aft  161  Ind.  74.  67  NE  678]. 

9.  Majors  v.  Taussig,  20  Colo.  44. 
86  P  816. 

4.  Trendley  v.  IlUnots  Tract.  Co, 
841  Mo.  73,  146  SW  1. 

5.  Dwight  V.  Central  Vermont  R 
Co.,  9  Fed.  786,  20  Blatchf.  200. 

61  Stewart  v.  Erie,  etc.,  Transp. 
Co.,  17  Minn.  372;  Hiscock  v.  Lacy,  I 
Misc.  678,  30  NTS  860. 

7.  Ooodbody  v.  Delaney,  80  N.  J. 
Eq.  417,  83  A  988. 

8.  Ooodbody  v.  Delaney.  80  N.  J. 
Eq.  417,  83  A  988. 

Ta]  S«mnn«r  •Iter  taimwnt. — 
Where  defendant  in  a  suit  by  stock- 
holders on  a  cause  of  action  in  favor 
of  the  corporation  answered  the  bill 
and  claimed  the  benefit  of  the  facts 
as  if  demurred  to.  and  thereafter 
other  stockholders  were  admitted  as 
complainants,  a  demurrer  to  the  bill 
as  prosecuted  by  the  newly  admitted 
stockholders  must  be  suppressed  for 
irregularity.  "If  the  fact  which  dis- 
qualifies a  stoeUiolder  from  becoming 
a  prosecutor  does  not  appear  upon  the 
face  of  the  record  it  can  be  introduced 
by  way  of  amendment  to  the  answer 
already  on  file."  Ooodbody  v.  De- 
laney, 80  N.  J.  E4.  417.  423,  88  A  988. 

9.  Oroel  v.  United  Electric  Co.,  70 
K  J.  Eq.  816,  61  A  1061. 

10.  Holmes  v.  Camp,  176  App.  Dlv. 
771.  162  NTS  1014. 

11.  Brewer  v.  Boston  Theater,  104 
Mass.  378:  Greaves  v.  Gouge.  69  N.  T. 
164;  Vanderbilt  v.  Garrison.  18  N.  T. 
Super.  689,  8  AbbPr  861;  Doud  v.  Wis- 
consin, etc.,  R.  Co..  66  Wis.  108,  26 
NW  683.  56  AmR  620;  Macdougatl 
V.  Gardiner,  1  Ch.  D.  13:  Poss  v.  Har- 
bottle,  2  Hare  461,  24  EngCh  461,  67 
Reprint  189;  Mosley  v.  Alston,  1  Phil. 
790,  19  EngCh  790,  41  Reprint  833. 

18.  Glidden  v.  Diamond  66  Cattle, 
etc.,  Co..  (Cal.)  174  P  667;  Wood  v. 
Union  Gospel  Church  Bldg.  Assoc.,  6J 
Wis.  9,  22  NW  766.  See  Doud  v.  ^Wis- 
consin, etc.,  R.  Co..  66  Wis.  108,  25  NW 
633.  66  AmR  620  (holding  that  the 
objection  may  be  raised  by  demurrer 
ore  temis). 

[a]  apMlal  AamnxMir.  —  The  de- 
fect of  a  complaint  which  does  not 
allege  a  demcnd  on  the  corporation  to 
sue,  but  leaves  It  uncertain  whether 
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some  jurisdictions,^'  and  it  seems  also  that  tE^  de- 
fect, beings  one  which  goes  to  the  capacity  of  the 
plaintiff  or  plaintiffs  to  sue,  may  be  taken  advantage 
of  by  a  plea  in  abatement.'-* 

Defending  for  corporation.  A  petition  or  motion 
for  leave  to  defend  for  the  corporation  should  make 
its  averments  with  certainty  and  definiteness,^'  and 
sufficiently  state  a  case  which  will  warrant  the  court 
in  permitting  what  is  admitted  by  the  court  only 
with  hesitation  and  caution.'"  It  must  state  suffi- 
cient reasons  for  allowing  the  suit  to^  be  ^defended 
by  him  rather  than  by  the  regular  corporate  authori- 
ties." Likewise  where  an  answer  filed  by  him  does 
not  aver  that  the  corporation  itself  has  refused  to 
defend,  it  will  be  struck  out  on  motion.'*  A  stock- 
holder cannot  ffle,a  plea  to  the  jurisdiction  in  the 
corporate  name." 

[i  1470 J  11.  Issues,  Proof,  and  Variance.  The 
only  point  raised  by  a  plea  of  the  corporation  that 
it  deems  it  inexpedient  to  bring  the  suit  is,  whether 
the  directors  may  prohibit  a  stockholder  from  bring- 
ing suit  if  in  the  judgment  of  the  board  it  is  in- 
expedient.*" The  proof  must  conform  to  the  alle- 
gations.** Indeed  the  allegations  of  demand  on, 
and  refusal  of,  the  corporation  to  sue,  or  of  an  ex- 
cuse for  not  making  demand,  must  be  proved  or  the 
bill  will  be  dismissed.'*  Evidence  pertinent  to  the 
issues  raised  by  the  pleadings  is  admissible.*'    It  is 


necessary  to  show  .that  plaintiff  was  a  stockholder 
wh6n  demand  upon  the  corporation  'to  sue  was 
made;**  and  evidence  that  he  was  is  admissible 
under  ka  allegation  that  he  is  an  owner  and  holder 
of  stock  in  the  comoration,  and  is  a  stockholder 
thereof.*" 

[$  1471]  12.  Evidence.  The  general  rules  as  to 
evidence  in  civil  actions  are  applicable  to  actions  by 
stockholders  in  behalf  of  the  corporation.*'  Where 
the  action  is  for  the  redress,  of  fraud,  latitude  in  the 
admission  of  evidence  is  permissible.*^  The  cdurt 
will  presume  that  the  company's  assignment  to  a 
private  trustee  would  not  have  undertaken  to  convey 
realty  unless  the  company  really  owned  it.*' 

[$1472]  13.  Judgment  or  Decree.  In  a  suit  by 
a  stockholder  on  a  cause  of  action  in  favor  of  the  cor- 
poration the  recovery  or  relief  granted  is  for  the 
benefit  of  the  corporation,  and  is  the  same  as  if  the 
suit  had  been  originally  instituted  by  it."  In  this 
as  in  other  cases  a  court  of  Equity,  when  it  has  the 
proper  parties  before  it,  will  mold  its  decree  accord- 
ing to  the  justice  of  the  particular  case,  and  will  not 
turn  the  complainant  out  of  court  because  he  may 
have  prayed  for  a  different  species  of  relief  from  that 
to  which  he  is  really  entitled.*"  The  -relief  granted  in 
particular  cases  takes  various  forms,"  such  as  im- 
pressing a  lien  on  property,'*  canceling  a  deed  as  a 
cloud  upon  the  title  of  the  corporation,"^  or  com- 


any  demand  would  be  effectual,  can 
t>e  availed  of  only  by  special  demur- 
rer. Olidden  V.  Diamond  $<  Cattle, 
etc.,  Co..   (Cal.)  174  P  667. 

13.  Holton  V.  New  Castle  R.  Co., 
1S8  Fa.  Ill,  20  A  937. 

14.  ICemphls  v.  Dean,  8  Wall.  (TT. 
8.)  64,  19  li.  ed.  326. 

18.  Majors  y.  Tansslgr,  20  Colo.  44, 
36  P  816  (in  which  case,  however,  it 
was  held  that,  where  there  is  uncer- 
tainty or  ambiguity  in  a  petition  by 
stockholders  to  be  allowed  to  inter- 
vene In  a  suit  against  the  corpora- 
tion, opilortunity  should  be  given  to 
amend). 

16.  Bronson  v.  Iia  Crosse,  etc.,  R. 
Co.,  2  -Wall.  (U.  8.)  283.  17  It.  ed.  726. 

17.  General  Eilectrlc  Co.  v.  West 
Ashevllle  Impr.  Co.,  73  Fed.  386; 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc., 
R.  Co.,  67  Fed.'4». 

la]  OoUoaloB. — (1)  In  a  petition 
for  leave  to  intervene,  averments  that 
the  managing  agents  of  a  corporation, 
in  collusion  with  plaintiff  in  an  action 
against  it,  have  created  a  fictitious  in- 
debtedness agalniit  the  corporation, 
and  titat  at  the  instigation  of  the  man- 
aging agents  a  Judgment  by  confes- 
sion that  will  wipe  out  the  entire  as-, 
sets  of  the  corporation  is  about  to  be 
taken  on  such  Indebtedness,  show 
suflHclent  grounds  for  permitting  the 
stockholders  to  nrotect  their  rlsrhts. 
Majors  v.  Taussig,  20  Colo.  44,  36  P 
815.  (2)  A  petition  by  stockholders 
to  be  allowed  to  flle  an  answer  on  be- 
half of  their  corporation  after  it  lias, 
in  a  foreclosure  suit,  allowed  a  de- 
fault decree  to  be  entered,  is  undoubt- 
edly defective  when  its  averments  as 
to  the  collusion  of  the  directors  mere- 
ly affect  but  four  out  of  eleven,  and 
do  not  show  afflrmatlvely  that  the 
other  seven  directors  would  not,  if  re- 
quested, make  the  defense  which  the 
petitioners  propose  to  set  up.  Farm- 
ers' li.  &  T.  Co.  V.  Toledo,  etc.,  R.  Co.. 
67  Fed.  49. 

Cteonada  f  o»  iMUrvestloB  by  stoek- 
aolder  see  supra  {  1447. 

IS.  Park  V.  New  York,  etc..  Oil  Co.. 
26  W.  Va  486;  Park  v.  Ulster,  etc. 
Petroleum  Co.,  25  W.  Va  108. 

!•.  Hannah  v.  Union  Cons.  Ware- 
house Co.,  144  Oa.  291,  86  SK  108E. 

mMUUav  Uadtatloas  for  oorpora- 
tiOB  see  supra  f  1469. 

M.  Groel  V.  United  Electric  Co.,  70 
N.  J.  Eq.  616,  61  A  1061. 

81.  Ames  v.  American  Tel.,  eta, 
Co.,  166  Fed.  820. 


82.  Dickinson  v.  Consolidated 
Tract.  Co.,  114  Fed.  232  [aff  119  Fed. 
871.  56  CCA  401  (certiorari  den  191 
U  8.  567.  24  set  841,  48  L.  ed.  305)]; 
Robinson  v.  West  Virginia  lioan  Co., 
90  Fed.  770;  Albers  v.  St.  IjOuIs  Mer- 
chants' Exch.,  45  Mo.  A.  206. 

53.  Smith  v.  Dom,  96  Cal.  73,  30 
P  1024. 

54.  Holmes  v.  Camp,  176  App.  Dlv. 
771,  182  NTS  1014. 

86.  Holmes  v.  Camp,  ITS  App.  Dtv. 
T71,  162  NTS  1014. 

55.  See  infra  this  section. 

[a]  avldenoe  held  ■nfllolmt  toi  (1) 
8upT>ort  a  verdict  for  plaintiffs.  Just 
V.  Idaho  Canal,  etc.,-(io.,  16  Ida.  689, 
102  P  381,  133  AmSR  140.  (2)  Sus- 
tain the  findings.  Merle  v.  Beifeld, 
194  III.  A.  364;  Trendley  v.  Illinois 
Tract.  Co.,  241  Mo.  73,  146  SW  1;  Mill- 
saps  v.  Johnson,  (Tex.  Civ.  A.)  196  SW 
202.  (3)  Show  that  at  least  one  of 
the  complaining  stockholders  was  a 
stockholder  at  the  time  of  the  wrong- 
doing complained  of.  National  Power, 
etc.,  Co.  V.  Rossman,  122  Minn.  532, 
3  42  NW  822;  National  Power,  etc^ 
Co.  V.  Rossman,  122  Minn.  355,  142 
NW  818,  AnnCasl914D  880.  (4)  Au- 
thorize a  finding  that  the  president 
owned  certain  property  individually. 
Tfcvls  V.  Hammersmith,  170  Ind.  286, 
84  NB  337  [transf  (A.)  81  NB  614]. 

Bvldsnce  generally  see  Bvldence 
[16  Cyc  821]. 

97.  Massey  v.  Young,  73  Mo.  260; 
Simons  V.  Vulcan  Oil,  etc.,  Co..  61 
Pa.  202.  100  AmD  628. 

8&  Millsaps  V.  Johnson,  (Tex.  C!iv. 
A.)  196  SW  202. 

89.  U.  S.— Collins  V.  Penn-Wyo- 
ming  Copper  Co.,  203  Fed.  728;  Iaw- 
rence  v.  Southern  Pao.  Co.,  180  Fed. 
822  [app  dism  228  U.  8.  137,  33  SCt 
497,  67  L.  ed.  788]. 

Ala. — Morris  v.  Blyton  Land  Co., 
125  Ala.  263,  28  S  S13. 

Cal. — Turner  v.  Markham,  166  Cal. 
592,  102  P  272;  Fox  v.  Hale,  etc..  Sil- 
ver Mln.  Co.,  108  <3al.  476,  41  P  828. 

Colo. — Holmes  v.  Jewett,  55  Colo. 
187.  134  P  666. 

111. — Chicago  Macaroni  Mfg.  Co,  v. 
Boggiano,  202  III.  318.  67  NB  17. 

N.  J. — Qoodbody  v.  Delaney,  80  N. 
J.  Bq.  417.  83  A  988. 

N.  Y.— Left  V.  Nachod,  64  Misc.  497, 
119  NTS  470. 

Tex. — Millsaps  v.  Johnson,  (Civ.  A.) 
196  SW  202. 

Wyo.— Smith  v.  Stone,  21  Wyo.  62. 
128  P  612. 


Bng. — Dominion  Cotton  Mills  0>., 
Ltd.,  V.  Amyot,  [1912]  A.  C.  646,  4 
DomLR  306. 

But  see  Jenkins  v.  Bradley,  104  Wis. 
540,  562,  80  NW  1026  (where  a  sett 
tiement  with  part  of  the  stockholders 
had  been  made  during  the  progress  of 
the  litigation  and  the  court  said:  "In- 
asmuch as  all  interested  parties  are 
tefore  the  court,  and  to  prevent  cir- 
cumlocution and  injustice,  the  court 
below  may  enter  a  judgment  in  favor 
of  the  plaintiffs,  the  money  to  go  to 
them  directly  upon  the  basis  now  to 
be  stated"). 

Vatiize  of  stockliolder's  representa- 
tive snlt  see  supra  9  14S7. 

30.  Pomeroy  v.  Benton,  77  Mo>  64. 

31.  Wlckersham  v.  Crittenden,  98 
Cal.  17,  32,  28  P  788;  Slattery  v.  St 
Louis,  etc.,  Transp.  Co.,  91  Mo.  217. 
225,  4  SW  79,  60  AmR  245. 

'It  is  often  necessary,  In  order 
that  the  plaintiff  may  obtain  full  jus- 
tice, that  the  relief  granted  him  be-as 
'varied  and  diversified  as  the  means 
that  have  been  employed  by  the  de- 
fendant to  produce  the  grievance 
complained  of.  If  a  trustee  Is  shown 
to  have  been  unfaithful,  the  court 
may  not  only  compel  restitution,  but 
may  also  restrain  him  by  injunction 
from  similar  acts,  or,  if  deemed  nec- 
essary, may  remove  him  from  his 
trust.  If  he  has  called  to  his  aid  oth- 
er confederates,  they  also  may  be  enr 
joined  from  further  participation  in 
the  acts  which  Infringe  upon  the 
rights  of  the  plaintiff.  A  court  of 
equity  will  always  find  the  means  of 
enforcing  its  decrees  against  a  delin- 
quent defendant,  and  Its  power  In  this 
respect  is  as  extensive  as  the  exigen- 
cies of  the  case."  Wickersliam  v.  Crit- 
tenden, supra 

"The  relief  awarded  is  often  of  a 
preventive  eliaracter,  and,  in  many 
cases,  the  officers  have  been  required 
to  account  far  a  breach  of  the  trust 
reposed  in  them,  and  for  the  misap- 
plication of  the  funds  and  property 
of  the  company.  If  other  parties  have 
participated  with  the  officers  in  such 

Sroceedlngs,  they  may  be  joined  as 
efendaats,  and  held  to  their  just 
responsibility;  and  property  of  the 
company  may  be  followed  into  their 
hands."  Slattery  v.  St.  Louis,  etc, 
Traasp.  Co.,  supra. 

38.     In   re   Dennett   221   Fed.   860, 
136  CCA  422  [certiorari  den  238  U.  8. 
628,  35  SCt  791.  69  L.  ed.  1496]. 
33.     Baldwin   v.  Canfleld,  26  Ulna. 
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pelling  third  persons  to  speciiically  perform  an  agree^ 
ment  •with  the  corporation.^*  Also  the  court  may 
appoint  a  receiver  to  carry  the  judgment  into  effect  " 
and  decree  the  restoration  to  the  receiver  of  what  the 
corporation  has  lost  by  the  misconduct  of  its  un- 
faithful directors."  Where  the  action  proceeds  in 
right  of  the  individual  stockholders  who  bring  it, 
the  relief  wiU  often  take  the  form  of  restoring  to 
them  what  they  have  loat,'^  as  for  example  their 
several  holdings  of  shares  in  the  corporation.*^  It  ia 
improper  for  the  court  to  declare  the  charter  for- 
feited where  the  state  is  not  a  party  and  the  record 
shows  that  the  company  is  still  existing.'"  It  is  also 
improper  to  enjoin  a  mortgage  trustee  who  is  a  large 
stockholder  and  who  has  been  made  defendant  on  a 
cross  complaint  from  enforcing  his  security,  where 
such  relief  is  not  necessary  for  t^e  protection  of  credi- 
tors, and  he  is  not  a  party  to  a  conspiracy  to  prevent 
the  collection  of  judgments  against  the  corporation.*" 
Where  a  stockholder  defends  a  suit  against  the  cor- 
poration, the  latter  is  not  bound  by  any  order  or  de- 
cree rendered  against  it.*^ 

[$  1473]  14.  Ocsts  and  Expenses.  Where  a 
stockholder  is  successful  in  a  suit  instituted  by  him 
in  behalf  of  the  corporation,  and  the  corporation 
is  thereby  enriched,  he  is  entitled  to  reimbursement 
from  the  corporation  out  of  its  assets  or  out  of 
money  or  property  under  the  control  of  the  court 
fo;r  his  reasonable  costs  and  expenses,,  including  an 
attorney  fee.**  But  the  rule  is  otherwise  where  he 
does  not  succeed  in  the  litigation.**  THe  test  of  his 
right  is  whether  any  advantage  resulted  to'  the  corpo- 
ration as  an  entity,  and  not  to  the  individual  mem- 
bers composing  the  corporation.**  The  counsel  fees 
for  which  plaintiffs  are  entitled,  to  charge  the  cor- 


Howes,    88  Cal. 
Silver  Hln. 


34.  Woodroof 
184,  26  P  111. 

35.  Fox  V.  Hale,   etc., 
Co.,  108  Cal.  47S,  41  P  328 

AppQlntBiMit  of  reeatver  In  nit  liy 
atooUoIdera  aralaat  dlreotoxs  see 
Infra  XIII,  C. 

36.  Thompson  v.  Stanley,  80  NTS 
817. 

37.  Bulkley  v.  Big'  Muddy  Iron  Co., 
7  Mo.  A.  589  [afl  77  Mo.  105]. 

38.  Grant  ^^Qreen,  4«  111.  469. 

.  39.    MiUsaps  v.  Johnson,  (Tex.  Civ. 
A.)  196  SW202. 

Bnjolsliif  dlxsoton  (Mm  aetlaf  see 
Infra  XIII,  C. 

40.  Huxtable  V.  Berg,  98  Wash.  616, 
ISS  P  187. 

41.  Bronson  v.  La  Crosse.  <etc.,  R. 
Co.,  2  Wall.  <U.  S.)  288,  17  I.,  ed. 
726. 

43.  Ala. — Decatur  Mineral  Land 
Co.  V.  Palm,  113  Ala.  S31,  21  S  816, 
59  AmSR  140. 

Ariz. — Zeckendorf  v.  Stelnfeld,  188 
P  1044. 

Cal. — Pojc  v.  Hale,  etc..  Silver  Mln. 
Co.,  108  Cal.  476,  41  P  328. 

Iowa. — Graham  v.  Dubuque  Special- 
ly Msch.  Works,  138  Iowa  466,  114 
KW  «19.  16  LRAN8  729. 

Ky. — Louisville  Bridge  Co.  v.  Dodd, 
85  SW  683,  27  KyL  454. 
.    Mich. — Sant  v.   Perronvllle  Shingle 
Co.,  179  Mich.  42.  146  NW  212. 

Mont. — Forrester  v.  Boston,  etc.. 
Cons.  Copper,  etc.,  Min.  Co.,  29  Mont. 
397,  74  P  1088,  76  P  211. 

Okl.— Colley  v.  Sapp,  44  Okl.  1«, 
142    P    989,    1193. 

[a]  Kraaoks  for  nd«y>.The  ex- 
penses of  the  litleatlon  are  not  "al- 
lowed the  shareholder  on  the  theory 
that  he  has  acted  as  the  agent  of 
«ie  corporation  In  what  he  has  done. 
The  action,  Is  to  all  intents  and  pur- 
poses, the  suit  of  the  corporation, 
and  Is  for  the  benefit  of  all  parties 
interested  to  ^protect  a  trust  fund, 
and  on  this  ground  the  stockholder 
Is  reimbursed  from  such  fund  for 
all  proper  expenditures  made  or  lia^ 


bllitles  Incurred."  Graham  v.  Dubuque 
Specialty  Mach.  Works,  138  Iowa  466, 
462.   114   NW  619,   15  LRANS   729. 

43.  McCourt  v.  Singers-Bigger, 
145  Fed.  103.  76  CCA  78,  7  AnnC^ 
287;  Graham  v.  Dubuque  Specialty 
Mach.  Works,  138  Iowa  456.  114  NW 
619,  15  LRANS  729;  LoutsvUle 
Bridge  Co.  V.  Dodd,  85  SW  683,  27 
KyL  454.  And  see  Rio  Grande  F. 
Ins.  Co.  V.  Herder,  (Tex.  Civ.  A.) 
180  SW  1150   (recognizing  the  rule). 

[a]  muraeoeaafiu  defeaae^-Stock- 
holders  who  unsuccessfully  defend 
In  the  name  of  the  company  an  ac- 
tion brought  for  Its  benefit,  and  who 
do  everything  In  their  power  to  pre- 
vent a  restitution  of  the  fund  In 
question  to  the  corporation,  are  not 
entitled  to  an  allowance  for  expenses 
Incurred.  McCourt  v.  Singers-Big- 
ger, 145  Fed.  103,  76  <!CA  78,  7  Ann 
Cas   287 

[b]  Sslativ*  anthozltjr-  of  OlMo- 
tor  aiid  stoOKhoUar  to  Iboiit  ax- 
penaes. — "The  dtflterence  between  the 
discretion  and  power  of  the  directors 
of  the  corporation,  and  of  its  mi- 
nority stockholder  who  may  have  and 
show  cause  to  sue  In  its  behalf,  Is, 
the  former  may  Incur  such  expenses 
on  behalf  of  the  corporation  if  they 
believe  it  a  prudent  thing  to  do,  al- 
though It  may  be  proved  later  that 
it  was  not,  while  the  latter  must  at 
his  own  peril  establish  the  fact  that 
the  corporation  has  a  valid  cause  of 
action  in  the  matter,  and  that  its 
directors  cannot,  because  of  personal 
and  conflicting  interest,  or  will  not, 
sue  for  it  for  redress.  If  this  dis- 
tinction were  not  enforced,  the  temiv- 
tation  would  frequently  be  irresist- 
ible to  minority  stockholders  to  in- 
volve the  coticem  in  expensive  and 
fruitless  litigation  to  exploit  their 
own  theories  of  management,  or  to 
harass  their  more  successful  asso- 
ciates with  every  phase  of  pulling  at 
cross-purposes,  at  the  expense  of  all 
the  stock.  To  allow  that  would  be 
to    destroy   the    effectiveness    of   all 


poration  may  be  fixed  by  ihe  court  as  an  incident 
of  the  -litigation,*^  and  to  this  end  the  court  may  hear 
the  evidence  upon  motion  and  notice  to  those  con- 
cerned,*" or  may  refer  the  matter  to  a  commissioner 
to  take  and  report  the  evidence.*'  In  allowing  coun- 
sel fees  the  court  will  fix  the  full  and  reasonable 
value  of  the  services,**  but  no  more,*"  regardless  of 
any  contract  as  to  the  amount  of  the  fee  made  by  the 
complainant  with  his  attorney.***  The  value  of  the 
property  involved,  and  not  merely  the  value  of  the 
sto^  held  by  plaintiffs,  is  to  be  considered  in  de- 
termining the  amount  of  the  attorney's  fee  allow- 
able  to  plaintiffs.^^  Where  the  bill  is  dismissed  or 
the  suit  is  otherwise  unsuccessful  costs  should  not 
be  imposed  on  defendants.*'  Plaintiffs  are  liable 
for  costs  and  disbursements  per  capita,  and  hot  pro 
rata  according  to  the  number  of  shares  each  holds 
in  the  corporation.'*  Where  all  parties  were  in  fault 
for  placing  incompetent  and  irrelevant  testimony  on 
the  recor4,  the  individuals,  and  not  the  corporation, 
should  be  compelled  to  pay  for  the  redundant  mat- 
ter.** Also,  in.some  instances,  costs  after  issue  joined 
have  been  denied  plaintiffs  on  the  ground  that  their 
conduct  did  not  commend  itself  to  the  court."  In  a 
suit  by  stockholders  against  another  corporation  for 
its  wrongful  appropriation  of  the  assets  and  earn- 
ings of  the  corporation,  resulting  in  a  third  corpora- 
tion recovering  judgment  against  the  corporation, 
attorney's  fees  paid  by  the  corporation  in  defense 
of  the  action'  resulting  in  the  judgment  are  not  re- 
coverable as  a  part  of  the  costs.**  While  a  charge 
for  the  services  and  expenses  of  an  expert  aeoonntant 
may  be  allowed  as  a  legitimate  disbnrsment,*'  it  is 
not  allowable  as  an  item  of  taxable  eosts  where  it  is 
not  made  so  by  statute.** 

e6rporate  organization,  and  would  be 
Irreconcilable  conflict  with  the  whole 
theory  upon  which  the  law  has  au- 
thorized them  to  be  formed."  Louis- 
ville Bridge  <3o.  v.  Dodd,  (Mo.)  8S 
SW  688,  684. 

44.  Sant  V.  Perron  villa.  Shingle 
Co..  179  Mich.  42,  146  NW  212;  Hitch- 
cock V.  American  Pipe,  etc  Co.,  (N. 
J.)    107  A  267. 

4B.  Louisville  Bridge  Co.  v.  Dodd, 
86  SW  683,  27  KyL  464;  Forrester  v. 
Boston,  etc.  Cons.  (}Dpper,  etc.,  Mln. 
Co.,  29  Mon^  397,  74  P  1088,  76  P 
211. 

48.     Louisville  Bridge  <3o.  ▼.  Dodd. 

85  SW   683,   27   KyL  464. 

47.  Louisville  Bridge  Co.  v.  Dodd. 

86  SW  683,    27  KyL   464. 

48.  Sant  v.  Perronvllle  Shingle 
Co.,  179  Mich.  42,  146  NW  812;  Col- 
ley V.  Sapp.  44  Okl.  16,  142  P  989,  1193. 

45.  Qraham  v.  Dubuque  Specialty 
Mach.  Works,  138  Iowa  456,  114  NW 
619,    15  LRANS  729. 

50,  Graham  v.  Dubuque  Specialty 
Mach.  Works,  188  Iowa  456,  114  NW 
619,  16  LRANS  729;  Sant  v.  Perron- 
vllle Shingle  Co.,  '179  Mich.  42,  146 
NW  212. 

51.  Forrester  v.  Boston,  etc..  Cons. 
Coppef,  etc..  Mln.  Co.,  29  Mont  397. 
74  P  1088,  76  P  211. 

Sa.  Peters  v.  Waverly  Water-front 
Impr.;  etc.,  Co.,  113  Va.  818,  74  SB  168. 

53.  Kdwards  v.  Bay  State  Gas  Co., 
130    Fed.    242. 

54.  Ely  Jelllco  Coal  (%.  ▼.  Mat> 
thews,   144   Ky.    BSl,   139   SW -796. 

66.  Lowensteln  v.  Diamond  Water 
Mfg.  Co.,  94  App.  DIv.  883.  88  NTS 
318  (where  it  appeared  that  plain- 
tiffs did  not  protest,  prior  to  tha 
commenceinent  of  the  action,  against 
the   transactions  in  qaestion). 

se.  Dodd  V.  Pittsburg,  ate.,  B.  Co., 
127  Ky.  762.  106  SW  787.  «8  B>L 
605.  16  LRANS  898. 

57.  Sant  V,  Perronvllle  Bhiagla 
Co..  17rMIch.  42.  148  NW  211. 

88.  .  Sant  V.  Perronvllle  Shingle 
Co.,  179  Mich.  42,  146  NW  211. 


For  later  easaa,do7aIopiB«ita  and  Ohaiif  a*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized 


§  1474] 


XHOBPOBATIONS 


[14  C.  J.]     949 


[$  1474]  D.  LUbility  for  Corporate  Debts  and 
Acts** — 1.  In  CtoneraL  Sinee  a  corporation  is 
regarded  as  for  most  purposes  a  legal  entity  or  arti- 
ficial person  entirely  distinct  from  its  members^" 
the  stockholders  of  a  oorpbration,  except  nnder 
special  circumstances  which  will  hereinafter  be  con- 
sidered," are  not  liable  for  the  debts  of  the  corpora- 
tion,** nor  are  they  liable  for  its  torts**  where 
they  are  not  officers  or  engaged  in  the  active  man- 
agement of  the  corporation.**  This,  it  is  said,  is  a 
fundamental  principle  in  the  general  law  govern- 
ing corporations,**  which  applies  whether  the  cor- 
poration is  a  domestic  or  a  foreign  one,**  and 
whether  the  creditors  are  holders  of  corporate 
bonds  or  cample  contract  debts.*^  Except  where  a 
different  rule  of  liability  is  prescribed  by  constitu- 
tional or  statutory  provision,  and  except  where  ele- 


ments of  es*.oppeI  supervene,  the  general  rule  is 
that  the  stockholder  is  not  liable  to  creditors  after 
the  insolvency  of  the  corporation,  unless  the  circum- 
stances are  such  that  he  would  have  been  liable  to 
the  corporation  itself.** 

Sole  and  majority  stockholders.  The  fact  that 
one  owns  ti  majority  of  the  stock  in  a  corporation 
does  not  make  him  liable  for  the  transactions  of  the 
corporation**  or  for  its  debts.'"  And  in  theory  of 
law,  although  all  the  shares  pass  into  the  hands 
of  one  person,  yet  so  long  as  the  corporate  existence 
is  maintained,  the  liability  of  this  one  person  as  f. 
stockholder  and  his  immunity  from  such  liability 
are  the  same  as  where  there  are  many  stockholders.''* 
In  conformity  with  this  principle  it  is  held  that  a 
corporation  owning  all  of  the  stock  of  another  cor- 
poration is  not  liable  for  a  breach  by  the  latter 


oom^anlM  see  Joint-Stock  Companies 

,__  8  B  et  seq. 

See  Infra   M   1475-1535. 


S>.  Bank  BtosklioMani  see  Banks 
and  Banking  !9  606-688,  923.  1142. 

UaMllty  of  mambars  of  Jobit-stook 
ompaalaa  se     '   '    '  ~'     ' 
[23  Cyc  478]. 

00.     See  supra 

61, 

ea.  U.  a— Terry  v.  Little,  101  TT. 
S.  216,  25  L.  ed.  864;  Grler  v.  Union 
Nat  L.  Ins.  Co.,  217  Fed.  287. 

Ala.— Snlder's  Sons'  Co.  v.  Troy,  91 
Ala.  224,  8  S  658,  24  AmSR  887,  11 
LRA  515:  Smith  v.  Huckabee,  53  Ala. 
191;  Maemolla  Shingle  Co.  v.  V.  Zlm- 
mem's  Co.,  3  Ala.  A.  578,  58  S  90. 

Cal. — Green  v.  Beckman,  59  Cal. 
645;  French  v.  Teschemaker,  24  Cal. 
518. 

Conn. — MIddletown  Bank  v.  Haglll, 
5  Conn.  28:  Mlddletown  Bank  v.  Russ, 
3  Conn.   135. 

111. — Golden  v.  Cervenka,  278  111. 
709,  116  NE  273:  Parkhurst  v.  Mexi- 
can Southeastern  R.  Co.,  102  111.  A. 
507. 

Ind. — Shaw  v.  Boylan,  16  Ind.  384. 

Iowa. — Spense  v.  Iowa  Valley  Con- 
«tr.  Co.,  36  Iowa  407. 

Ky. — Ray  v.  Knowles,  6  Ky.  Op. 
669. 

t>a. — Relnhold  v.  Ludeling,  29  La. 
Ann.  552. 

Me. — Coffin  V.  Rich,  45  Me.  507.  71 
AmD  559. 

Mass. — Old  Dominion  Copper  Mln., 
etc..  Co.  V.  Blgelow,  203.  Mass.  159,  89 
NE  193,  40  LRANS  314;  Oliver  V.  Liv- 
erpool, etc.,  L.  etc.,  Ins.  Co.,  140  Maes. 
631  [aff  10  Wall.  (U.  S.)  566,  575,  19  L. 
ed.  1029] :  Norton  v.  Hodges,  100  Mass. 
241:  Ksssx  Co.  V.  Lawrence  Mach. 
Shop,  10  Allen  352;  Erickson  v.  Ne- 
smlth,  4  Allen  233;  Gray  v.  Coffin,  9 
Cush.  192;  Andover  Free  Schools  v. 
Flint.  13   Mete.  639. 

Nebr. — Dickinson  v.  Kline,  96  Nebr. 

435,  148  NW  141. 

N.  J. — Thompson-Houston  Electric 
Co.  y.  Murray,  60  N.  J.  L.  20,  87  A 
443;  Salt  Lake  City  Nat.  Bank  ▼. 
Hendrickson,  40  N.  J.  L.   52. 

N.  T. — Marshall  y.  Sherman,  148 
N.  T.  9,  42  NE  419,  Bl  AmSR  654. 
34  LRA  757;  Peo.  v.  American  Bell 
Tel.  Co.,  117  N.  T.  241.  £2  NE  1057 
trev  50  Hun  114,  3  NYS  783];  Mer- 
rick V.  Van  Sandvoord,  34  N.  T.  208  ;■ 
Sfymour  v.  Sturpess,  26  N.  T.  134; 
Harirer  v.  McCullough,  2  Den.  119; 
Preeland  v.  McCullough,  1  Den.  414. 
423,  48  AmD  685  [rev  on  other 
grounds  3  Den.  589  notel:  Thomas  v. 
Dakin,  22  Wend.  9,  96;  Slee  v.  Bloom, 
19  Johns.  456,  473,  10  AmD  273. 
.  Or. — Falls  City  Lumber  Co.  v.  Wat- 
kins,  63  Or.  212,  99  P  884. 
,  Pa. — Myers  v.  Irwin.  2  Serg.  &  R. 
368:  Chestnut  St.  Trust,  etc..  Fund  Co. 
V.  Record  Pub.  Co.,  18  Pa.  Dist.  555. 

R.  I. — New  England  Commercial 
Bank  v.  Newport  Steam  Factory,  6 
R.  I.  154,  188,  75  AmD  688. 

Wash. — Grady  v.  Graham,  64  Wash. 

436,  16  P  1098,   36   LRANS    177. 
"Whenever  a  corporation   makes  a 

contract,  it  is  the  contract  of  the 
legal  entity — of  the  artificial  being 
created  by  the  charter — and  not  the 
contract  of  the  Individual  members." 
Augusta  Bank  v.  Earle.  13  Pet.  (U.  S.) 
619,  5(7,  10  li.  ed.  274  (quot  with  appr 


Merrick  v.  Van  Sandvoort,  84  N.  T. 
208,  211]. 

[a]  ZUnatzatloas. —  (1)  That  a 
corporation  had  received  part  of  the 
money  sued  for  and  that  defendants 
were  stockholders  therein  would  not 
n)ake  defendants  liable  under  the 
common  counts  in  assumpsit.  South- 
em  Cotton  on  Co.  v.  Knox,  (Ala.)  81 
S  656.  (2)  Where  a  contract  for  the 
transfer  of  plalntifTs  trunk  was  made 
with  >  corporation,  an  action  for  Its 
loss  could  not  be  maintained  against 
an  individual  stockholder  therein. 
Gregory  v.; Webb,  40  Tex.  Civ.  A.  360, 
89  SW  1104. 

[b]  Xmprovemants  on  proiierty 
wiLsre  safe  set  aside  for  fraud, — 
Where  defendant  purchased  a  lot 
from  a  corporation,  and  the  deed 
was  afterward  set  aside  for  fraud 
he  Is  not  entitled  to  a  Judgment 
against  the  Individual  Incorporators 
and  stockholders  for  improvements 
made  thereon,  since  the  contract  was 
made  with  the  corporation,  and  not 
with  the  Individual  members  thereof. 
The  claim  must  be  satisfied  by  an  en- 
forcement of  the  lien  upon  the  lot 
rather  than  a  personal  Judgment 
against  the  stockholder.  Wheeler  v. 
Preston,  107  SW  274,  32  KyL  791], 

63.  U.  S. — Hudson  v.  Limestone 
Natural  Gas  Co.,  132  Fed.  410. 

Ga. — Matthews  v.  Stanford,  17  Oa. 
648.  See  Slsson  v,  Matthews,  20  Oa. 
848 

lil. — Peck  v.  Cooper,  8  HI.  aT  403 
[afr  112  111.  192,  54  AmR  231]. 

Ind. — Hartzler  v.  Goshen  Chum, 
etc.,  Co.,  55  Ind.  A.  466,  104  NE  34. 

Minn.  —  Benton  v.  Minneapolis 
Tailoring,  etc.,  Co.,  78  Minn.  498,  76 
NW  265.  ' 

Mo. — Flood  V.  Busch,  166  Mo.  A. 
142,  146  SW  78. 

Or. — Foley  v.  tAcert,  36  Or.  166, 
58  P  37. 

Tex. — ^Belo  V.  Puller,  84  Tex.  450, 
19  SW  616.  81  AmSR  75;  Kirby  V. 
Hayden,    (Civ.   A.>   125  SW  998. 

[a]  Bale  applied. — (1)  In  an  ac- 
tion for  the  rescission  of  a  sale  of 
stock  and  a  return  of  the  purchase 
price  for  fraudulent  representations 
of  an  agent,  individual  incorporators 
are  not  personally  liable,  where  It  was 
not  shown  that  they  sanctioned  the 
act  of  the  agent  or  participated  in 
the  wrong.  Flood  v.  Busch,  166  Mo. 
A,  142,  146  aw  73.  (2)  In  the  ab- 
sence of  statutory  authority  therefor, 
stockholders  of  a  dissolved  corpora- 
tion cannot  be  held  individually  lia- 
ble for  damages  caused  .by  an  act  of 
negligence  of  the  corporation  com- 
mitted In  the  conduct  of  its  business 
before  dissolution.  Hudson  v.  Lime- 
stone Natural  Gas  Co.,  132  Fed.  410. 
(3)  A  grantor  of  land  to  which  he 
had  no  title  was  not  liable  for  the 
lumber,  cut  and  removed  therefrom 
without  his  knowledge  or  consent 
by  one  claiming  under  the  grantee, 
although  the  erantee  was  a  corpora- 
tion of  which  the  grantor  was  a  stock- 
holder. And  although  the  lumber  was 
cut  and  removed  by  a  corporation  of 
which  the  grantor  had  been  a  stock- 
holder. Kirby  ▼.  Hayden,  (Tex.  Civ. 
A.)  126  SW  9»S.     (4)  Tb9.stock)iold- 


ers  in  a  corporation  are  not  liable 
as  such,  either  on  account  of  any 
misrepresentations  made  by  the  com- 
pany before  Incorporation,  or  for  the 
nondisclosure  of  such  company's  in- 
debtedness, on  its  application  for  a 
charter.  Matthews  v.  Stanford,  17 
Oa.  648.  (6)  To  hold  a  stockholder 
personally  responsible  in  an  action 
against  a  corporation  to  recover  the 
value  of  goods  fraudulently  trans- 
ferred to  It  by  an  Insolvent,  he  must 
have  been  a  party  to  the  fraudulent 
combination  or  conspiracy.  Benton  v. 
Minneapolis  Tailoring,  etc,  Co.,  73 
Minn.  498,  76  NW  265. 

64.  Hartzler  v.  Goshen  Chum,  etc., 
C^>^  65  Ind.  A.  465,  104  NE  34;  Foley 
v.  Lacfert,  35  Or.  166,  58  P  87. 

UablUty  of  oAoam  for  tort  see  In- 
fra XIII,  D. 

6B.  Hudson  v.  Limestone  Natural 
Qas  Co.,  132  Fed.  410. 

66.  Merrick  v.  Van  Santvoord,  (4 
N.  Y.  208. 

67.  Grady  v.  Graham,  64  Wash.  486, 
116  P. 1098,  36  LRANS  177. 

68.  U.  S. — Burgess  v.  Sellgman, 
107  U.  S.  20,  2  set  10,  2?  L.  ed.  S69: 
Potts  V.  Wallace.  32  Fed.  272. 

Ky— Hays  v.  Mackin,  4  Ky.  t)p.  48. 

Minn. — Deadwood  First  Nat.  Bank 
V.  Gustln  Minerva  Cons.  Mln.  Co.,  42 
Minn.  827,  44  NW  198;  Robertson  v. 
Sibley,  10  Minn.  328. 

Mo. — ^Unlon  Sav.  Assoc,  v.  Sellg- 
man, 92  Mo.  635,  15  SW  630,  1  AmSR 
776  [overr  Griswold  v.  Sellgman,  72 
Mo.  110).  .       ..■;,• 

N.  Y.— Mills  v-  Stewart.  62  Barb. 
444  [aft  41  N.  Y.  384]. 

Pa.— Hahn's  App.,  3  Pa.  Cas.  10,  7  A 
482 

[a]  IlImrtMtlmia.-^(l)  If  a  sub- 
Bcription  has  lieen  made  upon  a  valid 
condition,  so  that  without  complying 
with  the  condition  the  corporation 
could  not  enforce  it,  a  creditor  can- 
not. Hahn's  App.,  (Pa.)  7  A  482. 
(2)  So  where  a  subscriber  to  stock 
tendered  the  amount  of  his  subscrip- 
tion to  -the  corporation  while  It  was 
solvent  and  demanded  a  -certificate, 
which  was  refused,  it  was  held  that 
he  was  not  liable  to  the  assignee  in 
insolvency  of  the  corporation.  Potts 
V.  Wallace.  32  Fed.  272.  (8)  So  in 
case  of  a  valid  forfeiture  by  the  di- 
rectors of  the  shares  of  the  stock- 
holder. Mills  v.  Stewart.  62  Barb. 
(N.  Y.)  444   [aft  41  N.  Y.  884]. 

69.  Liebhardt  v;  Wilson,  38  Colo. 
1,  88  P  173,  120  AmSR  97;  Stone  v. 
Cleveland,  etc.,  R.  Co.,  202  N.  Y.  352, 
95  NE  816.  35  LRANS  770;  Senior  v. 
New  York  City  R.  Co.,  HI  App.  Dlv. 
39,  91.  NYS  645  [aff  187  N.  T.  559 
mem,  80  NE  1120  mem]. 

UablUty  of  majority  BtoeklMldeia 
renarally  see  supra  1  1322. 

70.  Werner  v.  Hearst,  177  N.  T.  63, 
69  NE  221;  Tllley  v.  Coykendall.  172 
N.  Y.  857,  66  NE  574;  Buffalo  Loan. 
etc.,  Co.  V.  Medina  Gas,  etc.,  Co.,  161 
N.  Y.  67,  66  NE  505. 

71.  Grayel  Switch,  etc.,  Tel.  Co.  v. 
Lebanon,  etc.,  Tel.  Co..  139  Ky.  161. 
129  SW  559;  Louisville  Banking  Co. 
v.  Eisenman,  94  Ky.  88,  21  SW  581. 
1049,  14  Kyt  705.  710.  42  AftiSR 
•85.  19  LKA  <84:  SU|  ' 
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oorporation-  of  its  contract,^*  in  the  absenee  of  any 
statutory  provision  on  the  subject.^'  However,  this 
does  not  exclude  the  conelusiom  that  a  sole  stock- 
holder who  wrongfully  causes  the  transfer  of  all 
the  property  of  the  corporation  to  be  made  to  him- 
self, so  as  to  deprive  a  creditor  of  the  corporation 
of  the  payment  of  his  debt,  may  be  held  responsible, 
not  as  a  stockholder,  but  as  a  fraudulent  conveyee, 
for  that  payment.^*  The  sole  stockholder  of  a  bank 
who  has  received  its  assets  is  bound  for  its  debts  to 
the  extent  of  such  assets.'^ 

'[$  1475]  2.  Fonndatioa,  iTatnre,  and  Amount 
of  Liabili^— a.  In  General.  Notwithstanding  the 
general  rule  already  stated'"  exempting  the  stock- 
holder from  individual  liability  for  corporate  debts 
and  acts,  he  may  nevertheless  be  rendered  liable  by 
nonpayment  or  fictitious  payment  of  his  subscrip- 
tion to .  the  stock  of  the  qorporation,''  or  by  a 
failure  to  effectuate  an  ineorpwration'*  by  with- 
drawal of  the  corporate  assets,'"  by  a  special  con- 
tract,** by  illegality  of  the  attempted  incorpora- 
tion," by  the  continuation  of  business  after  ter- 
mination of  the  corporate  franchise,*^  by  fraud,*' 
or  by  a  particular  constitutional  or  statutory  pro- 
vision -creating   or   increasing   a   liability.**     The 


members  of  a  eorporatibn  cannot  enlarge  their  lia- 
bility by  by-law,  resolution,  etc,  except  by  unani- 
mous consent,  because  to  do  so  would  be  to  alter  the 
charter  or  other  fundamental  ag^reement  by  which 
all,  upon  becoming  incorporate,  have  agre^  to  be 
bound,*"  although,  if  credit  has  been  sought  and 
obtained  upon  the  faith  of  such  a  by-law,  it  may 
possibly,  on  the  principle  of  estoppel,  give  a  right 
of  action  against  the  signers  of  it.**  On  the  other 
land  there  are  no  circumstances  under  which  a  by- 
law by  which  stockholders  assume  to  divest  them- 
selves of  liability  imposed  by  a  state  constitution 
for  debts  of  the  corporation  can  be  upheld,*'  sinoe 
corporations  can  make  only  such  by-laws  as  are 
oonsii^tent  with  the  constitution  and  laws  of  the 
state.** 

[$1476]  b.  Tnut  Fond  Doctrine— (1)  In 
GeneraL  In  many  American  decisions  it  is  stated 
as  a  broad  general  rule  that  the  capital  stock  of  a 
corporation  constitutes  a  trust  fund  for  the  benefit 
of  its  creditors,  or  for  the  payment  of  its  debts;** 
that  when  debts  are  incurred  a  contract  arises  with 
the  creditors  that  it  shall  not  be  withdrawn  or 
applied  otherwise  than  upon  their  demands  until 
such  demands  are  satisfied,  and  they  have  a  lien 


I<oai8lana,  etc.,  R.,  eto^  Co.,  106  La. 
51t,  SI  S  116;  Illg  T.  Brulard,  9  La. 
Ann.  (Orleans)  166;  Whltlnr  v.  Mai- 
den, etc.,  R.  Co.,  202  Uass.  2S8,  88  NB 
907,  112  AmSR  493;  Salomon  v.  Salo- 
man  &  Co.,  Ltd.,  [1897]  A.  C.  28. 

7a.  Qraval  Switch,  etc,  Oo.  v.  Le- 
banon, etc,  Tel.  Co.,  139  Ky.  161,  129 
SW   BS9. 

73.  Whiting  v.  Maiden,  etc.  R.  Co., 
202  Mass.  298,  88  NE  907,  132  AmSR 
493. 

74.  Angle  V.  CblcaKO.  etc.,  R.  Co., 
161  U.  S.  1,  14  set  240,  88  L.  ed.  66. 

76.  Robertson  v.  Conrey,  6  La. 
Ann.  297. 

76.  See  supra  i  1474. 

77.  See  lnA«  S9  1480-1499. 

78.  'See  Infra  tt  1626-1680. 

79.  See  Infra  li  1600-1602. 


81. 


See  infra  (f  1608>lSDe. 
See  Infra  i  1631, 


See  infra  f  1632. 
S3.  See  infra  I  1636. 
»*,     See  infra  {}  1607-1686. 

86.  Reld  v.  Eatonton  Utg.  Co..  40 
Oa.  98,  2  AmR  663:  Flint  ▼.  Pierce, 
99  Mass.  68,  96  AmD  «91;  Andover 
Free  Schools  v.  Flint,  13  Mete. 
(Mass.)  639;  Carr  ▼.  Iglehart,  3  Oh. 
St.  467. 

Talidttar  of  by-lawa  mtUag  atook- 
boMers  liaUe  (e*  eorpovat*  OeMa  see 
supra   {   468. 

^^ee.    Flint  V.  Pierce,   99  Mass.   68, 
•6  AmD  691. 

87.  Wells  V.  Black,  117  Cal.  167,  48 
P  1090,  69  AmSR  162,  87  LRA  619: 
Aultmao  V.  Waddle,  40  Kan.  196,  19  P 
730. 

88.  Wells  v.  Black,  117  Cal.  157, 
48  P  1090,  69  AmSR  162,  87  LRA 
619. 

89.  U.  S.— Handley  v.  Stutz,  189  U. 
S.  417,  11  set  630,  36  L.  ed.  227:  Mor- 

Ean  County  v.  Allen,  108  U.  S.  498,  26 
.  ed.  498;  Hatch  v.  Dana,  101  U.  S. 
206,  26  L.  ed.  886;  Scammon  v.  Kim- 
ball, 92  U.  S.  362,  23  L.  ed.  483; 
Sanger  v.  Upton,  91  IT.  S.  66,  23  L.  ed. 
220;  Upton  v.  Trlbllcoek,  91  U.  S.  46. 
28  L.  ed.  203:  Sawyer  v.  Hoag,  17 
Wall.  610,  21  L.  ed.  731;  Putnam  v. 
New  Albany,  etc.,  R,  Co.,  16  Wall. 
390,  21  L.  ed.  361:  New  Albany  v. 
Burke,  11  Wall.  9«.  20  L.  ed.  165;  Chi- 
cago, etc.,  R.  Co;  V.  Howard,  7  Wall. 
392,  19  L.  ed.  117;  Ogllvle  v.  Knox 
Ins.  Co.,  22  How.  380,  16  L.  ed.  349; 
Curran  v.  Arkansas,  IB  How.  304, 
14  L.  ed.  705;  Mumma  v.  Potomac  Co., 
8  Pet.  281,  8  L.  ed.  945;  Holmes  v. 
Sherwood,  16  Fed.  725,  3  McCrary 
405;  Colt  V.  North  Carolina  Gold 
Amalgamating  Co.,  14  Fed.  12  fafT  119 
U.  8.  343,  7  set  231,  30  L.  ed.  420); 
Kenton  Fumice  R.,  etc.,  Co.  V.   Mc- 


Alpin,  6  Fed.  787;  Main  v.  Mills,  16  F. 
Caa.  No.  8,974,  6  Biss.  98;  Marsh  v. 
Burroughs.  16  F. '  Caa.  No.  9,112,  1 
Woods  463;  Payson  v.  Stoever,  19 
F.  Cas.  No.  10.863,  2  Dill.  427:  Union 
Nat.  Bank  v.  Douglass,  24  F.  Cas.  No. 
14,376.  1  McCrary  86;  Wlnans  v.  Mc- 
Kean  R.,  etc.,  Co.,  30  F.  Cas.  No.  17,- 
862,  •  Blatchf.  216;  Wood  T.  Dummer, 
30  F.  Cas.  No.  17,944,  3  Mason  308. 

Ala. — Adams  v.  Perryman,  80  8  863, 
864  [quot  Cyc];  Commercial  F.  Ins. 
Co.  .T.  Montgomery  County  Bd.  of  Rev- 
enue, 99  Ala.  1.  14  S  490,  42  AmSR 
17;  Glenn  v.  Semple,,80  Ala.  159,  60 
AmR  92;  Curry  v.  Woodward,  63  Ala. 
871;  Smith  v.  Huckabee,  63  Ala.  191; 
St.  Mary's  Bank  v.  St.  John,  26  Ala. 
566;  Paschall  v.  Whltsett.  11  Ala.  472; 
Allen  V.  Montgomery  R.  Co.,  11  Ala. 
437. 

Ark. — Jones  v.  Arkansas  Mechani- 
cal, etc.,  Co.,  88  Ark.  17.   . 

Conn. — CrandaU  v.  Lincoln,  62  Conn. 
73,  53  AmR  660. 

Oa. — ^Fulton  Ante  Supply  Co.  ▼. 
Sullivan,  96  SB  876;  Sprating  v. 
Westbrook,  140  Oa.  626.  79  SB  E33; 
Beck  v.  Henderson,  76  Ga.  360;  Reld 
▼.  B:atonton  Mfg.  Co.,  40  Ga.  98,  2 
AmR  568;  Robison  v.  Carey,  8  Oa. 
627;  Hlghtower  v.  Thornton,  8  Oa. 
486,  62  AmD  412. 

Ida. — Well  V.  Defenbach,  81  Ida. 
268,  170  P  103. 

111. — Clapp  V.  Peterson,  104  111.  26 ; 
Union  Mut.  L.  Ins.  Co.  v.  Frear  Stone 
Mfg.  Co..  97  111.  637,  37  AmR  129; 
MelTln  V.  Lamar  Ins.  Co.,  .80  111.  446, 

22  AmR  199;  Tarbell  v.  Page.  24  111. 
46. 

Ind. — Oalney  ▼.  Oilson,  149  Ind.  68, 
48  NE  633. 

Iowa. — Osgood  V.  King,  48  Iowa 
478. 

Kan. — Burrel  Collins  Brokerage  Co. 
v.  Dunn,  91  Kan.  64,  136  P  989;  Ryan 
V.  Leavenworth,  etc,  R.  Co.,  21  Kan. 
366. 

Ky.— Martin  v.  Com.,  181  Ky.  212, 
204  SW  84;  Metropolitan  F.  Ins.  Cc 
V.  Mlddendorf,  171  Ky.  771.  188  SW 
790:  Grata  v. -Redd,  4  B.  Mon.  178. 

La. — Cochran  v.  Ocean  Dry-Dock 
Co.,  SO  La.  Ann.  1366;  Robertson  v. 
Conrey,  6  La.  Ann.  297. 

Mass. — Baker  v.  Atlas  Bank.  9  Mete. 
182;  Spear  v.  Grant.  16  Mass.  9; 
Vose  V.  Grant.  16  Mass.  606. 

Mich.— Clark  v.  E.  C.  Clark  Mach. 
Co.,  161  Mich.  416,  116  NW  416. 

Minn. — ^FamBworth  ▼.  Robbins,  36 
Minn.  369.  31  NW  849. 

MlsB. — KlmbrouBh  v.  Davles,  104 
Miss.  722.  81  S  697:  Payne  v.  Bullard, 

23  Miss.  88.  66  AmD  74. 
Nebr.^'-State   v.   Commercial    State 


Bank,  28  Nebr.  677,  44  NW  998. 

N.  H. — Bank  Comrs.  v.  Security- 
Trust  Co„  76    N.  H.   107,   71  A  377. 

N.  J. — ^Holoombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  «1S 
[atr  82  N.  J.  Eq.  364,  91  A  10891; 
Wetherbee  v.  Baker,  35  N.  J.  Bq.  501; 
New  Tork  City  Nat.  Trust  Co.  v.  Mil- 
ler, 83  N.  J.  Eq.  166. 

N.  Y. — Southworth  v.  Morgan.  SOS 
N.  T.  293,  98  NB  490,  61  LRANS  66 
[rev  143  App.  Div.  648,  128  N^YS 
196];  Darcy  v.  Brooklyn,  etc,  Fox-ry 
Co.,  196  N.  Y.  99,  89  NB  461,  134  A.m 
SR  827,  26  LRANS  267  [all  127  App. 
Div.  167,  111  NYS  614]:  Ward  v.  City 
Trust  Co.,  198  N.  Y.  61,  84  NB  686 
[rev  117  App.  Dlv.  ISO,  102  NYS  60]  ; 
Kurd  V.  New  York,  etc,  Steam  Laun- 
dry Co.,  167  N.  Y.  89,  60  NE  827  [rev 
62  App.  Div.  467.  66  NYS  126] ;  Stod- 
dard V.  Lum.  169  N.  Y.  266,  63  NB 
1108,  70  AmSR  641.  46  LRA  661  Trev 
88  App.  Dlv.  686,  68  NYS  607];  Van 
Cott  V.  Van  Brunt.  82  N.  Y.  686  taft  Z 
AbbNCaa  288];  Cham  v.  Lord,  77  N- 
Y.  1,  6  AbbNCas  268  [rev  1«  Hon 
369]:  Hastings  ▼.  Drew,  76  N.  Y.  9: 
Bartlett  v.  Drew,  57  N.  Y.  687:  Mana 
V.  PenU,  8  N.  Y.  416;  Hurd  v.  Tallman. 
60  Barb.  272;  Graham  v.  Hoy,  38  N. 
Y.  Super.  606;  Hemsley  v.  C.  C  Dun- 
can Co.,  98  Misc.  338,  164  NYS  282: 
Briggs  V.  Penniman.  8  Oow.  887,  li 
AmD  464;  Slee  v.  Bloom,  19  Johns. 
466,  lO.AmD  278;  Nathan  v.  Whitlock. 
3  Edw.  215   [afr  9  Paige  162]. 

N.  C— Whitlock  V.  Alexander,  160 
N.  C.  465,  76  SB  638;  Smathers  v.. 
Western  Carolina  Bank.  135  N.  C.  410, 
414,  47  SB  893  [quot  Cyc];  Marshall 
Pdy.  Co.  T.  Kllllan,  99  N.  C.  501.  6 
SB  80. 

Oh. — Henry  v.  Vermillion,  etc.,  R. 
Co.,  17  Oh.  187;  Miers  v.  Zanesville, 
etc..  Tump.  Co.,  11  Oh.  278.  18  Oh. 
197;  Oilmore  v.  CincinnaU  Bank,  8  Oh. 
62. 

Or. — Macbeth  v.  Banfleld,  46  Or.  65S. 
78  P  693,  106  AmSR  670. 

Pa. — Leffman  v.  Flanigan,  5  Phila. 
156. 

Porto  Rico. — Orosch  v.  Central  Van- 
nlna,  Inc.,  7  Porto  Rico  Fed.  101. 

S.  C— McKellar  v.  Stanton,  104  S 
C.  248.  88  SB  627. 

Tex.— Witt  V.  Nelson,  (Civ.  A.)  169 
SyV  381 

Vt. — Bassett  v.  St.  A1l>ans  Hotel 
Co..  47  Vt.  318. 

Wash. — Oarrow  ▼.  Fraser,  98  Waah. 
88,  167  P  76;  Brenaman  v.  White- 
house,  86  Waah.  366,  148  P  24:  Barn- 
ard Mfg.  Co.  v.  Ralston  Milling  Co.. 
71  Wanh.  659.  129  P  389;  Boyes  T. 
Turk  Mln.  Co.,  56  Wash.  616,  106  P 
476;   Adamant   Mfg.   Co.   v.   Wallace, 
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upon  it  in  equity;**  and  that  if  diverted  they  may 
follow  it  so  far  as  it  can  be  traced  and  Bubjeat  it  to 
the  payment  of  their  claims,"''  except  as  against 
holders  who  have  taken  it  bona  fide  for  a  valuablo 
consideration  without  notice."'  This  doctrine,  com- 
monly called  the  trust  fund  or  American  doctrine,"' 
has,  however,  been  criticized  as  not  being  precise  or 
accurate,**  and  has  been  loosely  applied  in  oases 
wherein,  apart  from  it,  there  were  other  sound  bajpes 
of  decision.*^  This  doctrine  makes  of  the  capital 
stock,  paid  in  or  subscribed,  a  fund  which  the  cor- 
poration cannot  dispose  of  to  the  prejudice  of  credi- 
tors without  an  equivalent  consideration,*"  and 
which  eannot  be  impaired  by  any  agreement  between 
the  corporation  and  its  stockholders.*'  The  cor- 
poration cannot  defeat  the  trust  by  accepting  any 
simulated  payments  of  a  stock-subscription,*^  or  by 
any  otbe^  device  short  <  of  actual  payment  in  full.** 
In  many  jurisdictions  the  trust  fund  doctrine  has 
been  placed  on  a  firmer  footing  hy  express  statutory 
enactment,^  and  the  doctrine  where  recognized 
must  g^ve  place  to  an  express  statutory  provision.* 

Bule  in  England.  The  trust  fund  doctrine,  being 
purely  the  creature  of  the  American  courts  of  equi- 
ty, does  not  obtain  in  England.  There,  aside  from 
the  statutory  provisions,  creditors  have  in  general 
no  greater  rights  against  subscribers  than  the  com- 
pany itself  has.' 

[M477]  (2)  BasiB  of  Doctrine.  The  doctrine 
that  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  payment  of  its  creditors  rests  upon  the 
equitable  consideration  that  the  distribution  of  the 


16  Wash.  614,  48  P  415;  Conover  v. 
Hull,  10  Wash.  678,  89  P166,  45  AmSR 
810;  Burch  v.  TaTlor,  1  Wash.  846,  24 
P  488. 

Wis. — Adl«r  V.  Milwaukee  Patent 
Brick  Mfg.  Co.,  18  Wis.   57. 

[a]  Slreetorg  ••  tnwtaMi  for 
OMdnora.— The  directors  of  a  corpo- 
ration are  consequently  In  a  sense 
trustees  for  its  creditors.  Schley  y. 
Dixon,  24  Oa.  278,  71  AmD  121;  LefT- 
man  v.  Flanigan,  5  Fhlla.  (Pa.)  1S6; 
Haiseh  v.  Saving  Fund,  S  Fhlla.  (Pa.) 
80. 

90.  Sanger  v.  Upton,  91  U.  S.  66, 
2S  L.  ed.  220. 

»I.  U.  S. — Sanger  v.  Upton,  91  U. 
S.   S6.   28    li.   ed.    220. 

Ala. — St.  Mary's  Bank  v.  St  John, 
2S  Ala.  566. 

N.  C. — Mclvor  V.  Toung  Hardware 
Co.,  144  N.  C.  478,  485,  67  SB  169, 
119  AmSR  970    [quot  Cyc]. 

Tex. — Panhandle  Nat.  Bank  v.  Em- 
ery^78  Tex.  498,  15  SW  28. 

wis. — Adler  v.  Milwaukee  Patent 
Brick   Mfg.  Co.,  13  Wis.  57. 

93.  Sanger  v.  Upton,  91  U.  8.  66, 
28  t,.  ed.  220;  Wood  v.  Dummer,  30 
F.  Cas.  No.  17,944.  3  Mason  308.  812. 

"It  may  be  followed  by  the  credi- 
tors Into  the  hands  of  any  persons, 
having  notice  of  the  trust  attaching 
to  It.       Wood  V.  Dummer,  supra. 

93.  See  Hospes  v.  Northwestern 
Mfg.  etc.,  Co.,  48  Minn.  174,  60  NW 
1117,  31  AmSR  687,  16  LRA  470. 

[a]  Ii«adlsir  MM*. — Wood  v.  Dum- 
mer, 80  F.  Cas.  No.  17,944,  3  Mason 
808. 

94.  See  Hospes  v.  Northwestern 
Mfp.,  etc.,  Co.,  48  Minn.  174,  60  NW 
1117,  31  AmSR  637,  15LRA  470. 

95.  See  Hospes  v.  Northwestern 
Mfg.  etc.,  Co.,  48  Minn.  174,  50  NW 
1117,  81  AmSR  637,  IB  LRA  470. 

_  96.  Elaston  Nat.  Bank  v.  American 
Brick,  etc.,  Co.,  70  N.  J.  Bq.  732,  64  A 
917,  8  LRANS  271,  10  AnnCas  84. 
_  97.  U.  S. — Hatch  v.  Dana,  101  U. 
S.  206,  25  U  ed.  885:  Upton  v.  Trlbll- 
cock,  91  U.  S.  45,  23  L.  ed.  208;  Cur- 
ran  V.  Arkansas,  15  How.  304,  14  L.  ed. 
705. 

•     Ala. — Allen  v.  Montgomery  R.  Co., 
11  Ala.  487. 

in.— AlUne  V.  Wensel.  188  HI.  264. 
24  NE  561 ;  Union  Mutual  L.  Ins.  Co.  v. 
B^ear  Stone  Mfg.  Co.,  97   111.  537,  87 
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AmR  129;  Melvin  T.  tiamar  Ins.  Co., 
80  111.  446,  22  AmR  199;  Zirkel  v. 
Jollet  Opera  House  Co.,  79  IlL  384; 
Howe  V.  Illinois  Agricultural  Works, 
46  111.  A.  85  [aft  164  111.  468,  89  NB 
725,  45  AmSR  133]. 

La. — ^Belknap  v.  Adams,  49  tia.  Ann. 
1850,  22  S  382. 

N.  Y. — Stoddard  ▼.  Lnin,  189  N.  T. 
265.  63  NE!  1108,  70  AmSR  641,  45  LRA 
551. 

Wash. — Johns  v.  Clother,  78  Wash. 
605,  139  P  755;  Gordon  v.  Cummings. 
78  Wash.  515,  139  P  489;  Adamant 
Mfg.  Co.  V.  Wallace,  16  Wash.  614,  «8 
P416. 

"No  act  of  the  corporation,  before 
or  after  Its  insolvency,  can  derogate 
.  .  .  from  the  rights  of  creditors." 
Wilbur  V.  Stockholders,  29  F.  Cas. 
No.  17,686,  18  NatBankrReg  178,  181. 

"Because  of  this  interest  of  credi- 
tors, the  subscribers  to  the  capital 
stock  must  be  paid  in  icash  or  its 
equivalent,  and  no  agreement  varying 
this  obligation  between  the  subscriber 
and  the  corporation  will  be  of  the 
least  validity  as  resoects  the  corpo- 
rate ■  creditors."  Belknap  v.  Adams, 
49  La.  Ann.  1350,  1353,  22  S  882. 

98.  See  Infra  ;   1489. 

99.  Ailing  V.  Wenzel,  133  111.  264, 
24  NE  661:  Easton  Nat.  Bank  v. 
American  Brick,  etc.,  Co.,  70  N.  J.  Eq. 
732,  64  A  917,  8  LRANS  271,  10  Ann 
Cas  84. 

I.  See  statutory  provisions:  and 
Easton  Nat.  Bank  v.  American  Brick, 
etc.,  Co.,  70  N.  J.  Eq.  732,  64  A  917.  8 
LRANS  271,  10  AnnCas  84. 

3.  Easton  Nat.  Bank  v.  American 
Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64  A 
917,  8  LRANS  271,  10  AnnCas  84. 

3.  In  re  Ince  Hall  Rolling  Mills 
Co.,  28  Ch.  D.  545,  note;  In  re  Dronfleld 
Sllkstone  Coal  Co.,  17  Ch.  D.  76;  In  re 
Ambrose  Lake  Tin.  etc.,  Min.  Co.,  14 
Ch  D.  390;  In  re  Wlncham  Shipbuild- 
ing, etc.,  Co.,  9  Ch.  D.  822 ;  Waterhouse 
v.  Jamleson,  L.  R.  2  H.  L.  Sc  29. 

4.  See  infra  S  1500. 

5.  See   infra    8   1480. 

e.  Deadwood  First  Nat.  Bank  v. 
Ouatln  Minerva  Cons.  Mln.  Co.,  42 
Minn.  327,  44  NW  198,  18  AmSR  510, 
6  LRA  676;  Adamant  Mfg.  Col  v.  Wal- 
lace, 16  Wash.  614.  48  P  415. 

7,     Spratling  v.  Westbrook,  140  G%, 


capftal  jamong  stockholders  without  making  adequate 
provision  for  the  payment  of  debts*  or  the  issue 
of  fictitiously  paid  up  stock'  is  a  fraud  on  creditors 
^  who  contract  with  the  corporation  in  reliance  on  its 
capital  remaining  intact,  or  in  reliance  on  the  pro- 
fessed capital  having  been  in  fact  paid  up  in  full' 
in  other  words,  that  the  capital  of  a  corporation  is 
the  basis  of  its  credit.'  Where  the  stockholders 
themselves  have  received  the  trust  fund,  they  must 
in  law  nnd  in  fact  be  regarded  as  having  notice* 
and  when  the  interest  of  the  public  or  strangers 
dealing  with  the  corporation  is  to  be  affected  by  any 
transaction  between  the  stockholders  and  the  cor- 
poration, the  transaction  should  be  subjected  to  a 
rigid  scrutiny.* 

[$1478]  (S)  Limitation  of  Doctrine.  A  •  well 
defined  limitation  upon  the  trust  fund  doctrine  is 
recognized  by  many  of  the  more  recent  decisions, 
howeveV,  wiiich  hold  that  tl^e  trust  does  not  arise 
until  the  eorporation  becomes  insolvent,^"  and  that 
until  such  time  its  assets  are  in  no  proper  sense  a 
trust  fund  for  the  benefit  of  creditors,  but  are  held 
by  the  corporation  as  the  property  of  a  nature^  per- 
son is  held,  free  from  any  lien  in  favor  of  general 
creditors.*^  ^ 

[$  1479]  (4)  OonstituontB  of  Fund.  The  capi- 
tal stock  of  a  corporation,  which  is  subject  to  the 
operation  of  the  rule  consists  of  all  the  stock  which 
th»  members  have  subscribed.^*  This  is  deemed  to 
consist  of  three  funds:  (1)  Money  which  has  been 
subscribed  and  paid  in.  (2)  Money  thus  subscribed 
but  not  paid  in,'*     (3)  Money  thus  subscribed,  but 

626,  79  SE  536:  Indiana  Novelty  Mfg. 
Co.  V.  McGlll,  16  Ind.  A.  1,  43  NE  464, 
468;  Morrow  v.  Nashville  Iron,  etc., 
Co.,  87  Tenn.  262,  10  SW  495,  10  Am 
SR    658,    8    LRA    87;    Brenaman    V 


Wbitehouse,  86  Wash.  866,  868,  148 
P  24. 

"The  capital  stock  is  the  stake  or 
pledge  upon  which  the  corporation  ob- 
tains credit."  Indiana  Novelty  Mfg. 
Co.  ▼.  McOill,  supra. 

"The  capital  stock  of  the  corpora- 
tion is  a  trust  fund  for  the  payment 
of  its  debts,  upon -the  faith  of  which 
the  law  presumes  credit  was  given, 
unless  other  security  was  taken  at  the 
time  by  the  creditor."  Brenaman  v. 
Whitehouse,  supra. 

8.  Wood  V.  Dummer,  SO  F.  Cas.  No. 
17,944,  3  Mason  308. 

9.  Sawyer  v.  Hoag,  17  Wall.  (U. 
S.)  flO,  21  L.  ed.  731. 

10.  Coleman  v.  Hagey,  252  Mo.  108. 
158  SW  829. 

11.  Coleman  v.  Hagey,  262  Mo.  102, 
158  SW  829.  See  also  infra  !  1481 
note  50. 

13.  U.  8. — Wood^v.  Dummer,  80  P. 
Cas.  No.  17,944,  8   Mason  808. 

Ala. — ^Allen  v.  Montgomery  R.  Co., 
11  Ata.  437.  ' 

'Ga.- — Hlghtewer  v.  Thornton,  8  Qa. 
486,  52  AmD  412. 

Miss. — Payne  v.  Bullard, .  23  Miss. 
88,  55  AmD  74. 

N.  Y.— Mann  v.  Pentz,  8  N.  T.  415; 
Brlggs  V.  Penniman,  8  Cow.  887,  18 
AmD  454;  Slee  v.  Bloom,  19  Johns. 
466,  10  AmD  273. 

Wis. — Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  67. 

13.  U.  S. — Sanger  v.  Upton,  91  U. 
S.  66,  23  L.  ed.  220. 

Conn. — ^Ward  v.  GriswoldvlUe  Mfg. 
Co.,  16  Conn.  693. 

Ga. — Hlghtower  v.  Thornton,  8  Qa. 
486,    52   AmD  412. 

Mass. — Spear  v.  Grant,  16  Mass.  9. 

Miss. — Payne  v.  Bullard,  28  Miss. 
88,  55  AmD  74. 

N.  Y.— Mann  v.  Pentz,  8  N.  Y.  415; 
Brlggs  v.  Penniman,  8  Cow.  387,  18 
AmD  454;  Slee  v.  Bloom,  19  Johns.  456, 
10  AmD  273. 

Oh. — Henry  v.  Vermillion,  etc.,  R. 
Co.,  17  Oh.  187. 

Vt. — Bassett  v.  St.  Albans  Hotel 
Co.,  47  .Vt..313, 
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afterward  improperly  divided  among  the  members, 
leaving  the  debts  of  the  corporation  unpaid.'*  The 
capital  stock  within  the  rule  is  not  the  capital  stock 
authorized  or  named  in  the  charter  of  the  corpora-/ 
tion,  but  the  actual  capital  or  capital  stock  created 
by  the  subscription  agreements,*"  and  the  doctrine 
does  not  apply  to  the  excess  of  the  nominal  value 
over  the  subscribed  value  of  the  shares." 

[i  14^0]  c.  Unpaid,  Ilictitioiuly  or  Fraudnlnitly 
Paid,  Subscriptions'^ — (1)  In  (ieneraL  In  many 
jurisdictions  there  are  varying  statutes  or  consti- 
tutional provisions  under  which  stockholders  are 
liable  to  or  for  the  benefit  of  creditors  of  the  cor- 
poration in  case  of  its  insolvency  to  the  extent  of 
the  amount  unpaid  on  their  subscriptions  or  shares,'" 
and  in  most  jurisdictions"  and  even  in  the  absence 
of  express  constitutional  or  statutory  provision,  it 
is  regarded  as  a  fraud  upon  persons  who  may  deal 
with  a  corporation  and  extend  credit  to  it  presum- 
ably on  the  faith  of  its  capital  stock  being  fully 

14,  Curran  v.  Arkansas,  15  How. 
«J.  S.)  304,  14  L.  ed.  705;  Wood  v. 
Dummer,  30  F.  Cas.  No.  17,944,  3  Ma- 
non  308;  Keid  v.  Eatonton  Mig.  Co., 
40  Oa.  98,  2  AmR  663;  Lewia  v.  Rob- 
ertson, 21  Miss.  668.V  And  see  infra 
S  1602. 

15,  Southworth  v.  Morgan,  2  OS  N. 
T.  293,  98  NE  490,  61  LRANS  68  [rev 
148  App.  Dlv.  648.  120  NTS  1861. 

16.  Southworth  v.  Morgan,  206  N. 
T.  293,  98  NE  490,  Bl  LRANS  66  [rev 
143  App.  Dlv.  64ff,  120  NTS  18«]. 

17.  Oroaa  x»f«r«io«ai 
Existing  creditors  see  infra  {  1646. 
Liability  after  transfer  of  stook  see 

infra  JS  1579-1600.    . 
Liability     of     transferee     see     infra 

^i    1695-1600. 
Overvaluation   of   property,  labor   or 

services  see  infra  {  1487  et  seq. 
Subsequent  creditors  with  notice  see 

infra  {  1646. 
Who  may  enforce  liability  see  infra 

J   1S43   et  seq. 

IB.  See  statutory  provisions;  and 
case»  infra  this  section. 

19.  QnaltlleA  ml*  in  soma  Jnxis- 
dlotions  see  infra  notes  28-34. 

ao.  See  cases  infra  note  23;  and 
i   1481. 

ai.  See  supra  {(  605,  1476;  infra 
{    1481. 

99.  U.  S. — ^Dickerman  v.  Northern 
Trust  Co.,  176  U.  S.  181,  20  SCt  311. 
44  L.  ed.  423;  Lloyd  v.  Preston.  146 
XI.  S.  630,  13  SCt  131,  36  L.  ed.  1111: 
Camden  v.  'Stuart,  144  U.  S.  104,  12 
SCt  686,  36  L.  ed.  363;  Handley  v. 
Stutz,    139   U.    S.    417,   11   SCt  630,    35 


L.  ed.  227  [rev  on  other  grounds  41 
Fed.  531];  Fogg  v.  Blair,  139  U.  S. 
118,  11  SCt  476.  36  L.  ed.  104;  Qlenn 
V.  Liggett,  135  U.  S.  633,  10  SCt 
867,  84  L.  ed.  262;  Washburn  v. 
Green,  133  U.  S.  30,  10  SCt  280,  33 
L.  ed.  516;  ScovlU  v.  Thayer,  105  U.  S. 
143,  26  L.  ed.  968;  Morgan  County 
v.  Allen,  103  U.  S.  498,  26  L.  ed.  498; 
Hawley  v.  Upton,  102  U.  8.  314,  ,26 
L.  ed.  179;  Hatch  v.  Dana,  101-  U. 
S.  205,  26  L.  ed.  885:  Webster  v. 
Upton,  91  tr.  S.  66.  23  L.  ed.  384; 
Sanper  v.  Upton,  91  U.  S.  66,  213  L. 
ed.  220;  Upton  v.  Trlbilcock,  91  U. 
S.  45,  23  L.  ed.  203;  Sawyer  v.  Hoag, 
17  Wall.  610,  21  L.  ed.  731;  Ogllvie 
V.  Knox  Ins.  Co.,  22  How.  380,  16 
■L.  ed.  349;  In  re  Phopnlx  Hardware 
Co.,  249  Fed.  410;  Enrlght  v.  Heck- 
acher,  240  Fed.  863,  153  CCA  649; 
Maryland  Rail  Co.  v.  Taylor,  231 
Fed.  119,  146  CCA  307;  Shumpert  v. 
Columbia  Nat.  State  Bank,  231  Fed. 
82,  146  CCA  270;  Rosoff  v.  Gilbert 
Transp.  Co.,  221  Fed.  972;  Court- 
ney V.  Georger,  221  Fed.  602  [aff 
228  Fed  859,  143  CCA  257]:  In  re 
Sohuylklll-Helm  Brewing  Co.,  208 
Fed.  70;  In  re  Monarch  Corp.,  203 
Fed.  664,  122  CCA  60;  French  v. 
Busch,  189  Fed.  480;  In  re  L.  M.  Al- 
leman  Hardware  Co..  172  Fed.  611 
frev  on  other  grounds  181  Fed.  810, 
104   CCA   320];    In    re    Duryea   Power 


Co.,  159  Fed.  788,  20  AmBankr  219; 
In  re  Remington  Auto.,  etc.,  Co.,  153 
Fed.  346.  82  CCA  421;  Addison  v.  Pa- 
cific Coast  Milling  Co.,  79  Fed.  459; 
Peck  V.  Elliott,  79  Fed.  10,  24  CCA 
425, '33  LRA  616;  Rickerson  Roller- 
Mill  Co.  V.  Farrell  Fdy..  etc.,  Co., 
76  Fed.  664,  23  CCA  302;  National 
Park  Bank  v.  Feavey,  64  Fed.  912; 
Grant  v.  East,  etc.,  R.  Co.,  64  Fed. 
669,  4  CCA  611;  In  re  Glen  Iron 
Works,  17  Fed.  S24;  Holmes  v.  Sher- 
wbod.  16  Fed.  725,  3  McCrary  405; 
Colt  v.  North  Carolina  Gold  Amalga- 
mating Co.,  14  Fed.  12  Caff  119  U.  S. 
343,  7  SCt  231,  30  L.  ed.  420];  Fllnn 
V.  Bagley,  7  Fed.  786;  Mai^h  v.-  Bur- 
roughs, 16  F.  Cas.  No.  9,112,  1  Woods 
463;  Upton  v.  Hansbrough,  28  F.  Cas. 
No.  16,801,  3  Blss.  417;  Wilbur  v. 
Stockholders,  29  F.  Cas.  No.  17,636, 
18  NatBankrReg  178;  Wlnans  v.  Hc- 
Kean,  R.,  etc.,  Co.,  30  F,  Cas.  No. 
17.862.  6  Blatcilf.  215. 

Ala. — Montgomery  Iron  Works  v. 
Roman,  147  Ala.  434,  41  S  811; 
Vaughn  V.  Alabama  Nat.  Bank,  143 
Ala.  672,  42  S  64,  6  AnnCas  666: 
Roman  v.  Dlmmlck,  115  Ala.  233,  22 
a  109;  Niorosl  v.  Irvine,  102  Ala. 
648,  16  S  429,  48  AmSR  92;  Joseph 
V.  Davis,  10  S  830;  Ely  ton  Land  Co. 
v.  Birmingham  Warehouse,  etc.,  Co., 
92  Ala.  407,  9  S  129,  25  AmSR  66,  12 
LRA  307;  Glenn  v.  Semple,  80  Ala. 
169,  60  AmR  92;  Curry  V.  Woodward, 
53  Ala.  371:  Allen  v.  Montgomery 
R.  Co.,  11  Ala.  437. 

Ark. — Ford  Hardwood  Lumber  Co. 
V.  Clement,  97  Ark.  622,  135  SW  343: 
Wait  V.  McKee,  95  Ark.  124,  128  SW 
1028;  Lester  v.  Bemls  Lumber  Co., 
71  Ark.  379,  74  SW  618. 

Cal. — Sherman  v.  Harley,  174  P 
901;  Harrison  v.  Armour.  169  Cal. 
787.  147  P  1166;  R.  H.  Herron  Co.  v. 
Shaw,  165  Cal.  668,  133  P  488.  AnnCas 
1915A  12G5;  Perkins  v.  Cowles.  157 
Cal.  625,  108  P  711,  137  AmSR  158, 
30  LRANS  283;  Vermont  Marble  Co. 
V.  DedeS!  Granite  Co..  1 135  Cal.  579. 
67  P  10^7,  87  AmSR  143.  58  LRA  728; 
Waiter  v.  Merced  Academy  Assoc,  126 
CaL  682,  59  P  136;  Balnes  v.  Bab- 
cock,  96  Cal.  681,  27  P  674,  30  P 
778,  29  AmSR  158;  Harmon  v.  Page, 
62  Cal.  448;  Merchants'  Mut.  Adjust- 
ing Aeency  v.  Davidson.  23  Cal.  A. 
274.  137  P  1091;  Burke  v.  Maze,  10 
Cal.    A.    206,    101    P    438,    440. 

Colo. — Smith  V.  Londoner,  6  Colo. 
365. 

Conn. — New  Haven  Trust  Co.  v. 
Gaffney,  73  Conn.  480,  47  A  760: 
Fish  v.  Smith,  73  Conn.  377,  47  A 
711,  84  AmSR  161;  Northrop  v.  Bush- 
nell.  38  Conn.  498;  Mann  v.  Cooke,  20 
Conn.  178;  Ward  v.  Griswoldvllle 
Mfg.  Co.,  16  Conn,  593. 

Del. — John  W.  Cooney  Co.  v.  Arling- 
ton Hotel   Co.,   101   A   879. 

Ga. — Chappell  v.  Lowe,  145  Ga.  717. 
89  SE  777;  Crawford  v.  Roney,  130 
Oa.  516.  519,  61  SE  117  [olt  CycT: 
Allen   V.    Grant.    122   Oa.    662,    60    SE 


paid  in,  or  secured  to  be  paid  in,  to  issue  its  stock 
on  payment  of  or  agreement  to  pay  less  than  its 
par  value,  unless  it  is  expressly  authorized  to  do 
so,'"  and  for  this  reasojj,  and  in  most  jurisdictions 
for  the  further  reason  that  the  capital  stock  of  a 
corporation  is  regarded  in  equity  as  a  trust  fnnd 
for  the  benefit  of  its  creditors,*'  the  role  in 
most  jurisdictions,  both  under  constitutional  and 
statutory  provisions  and  in  the  absence  of  express 
provi^on,  is  that  the  creditors  of  an  insolvent  cor- 
poration may,  in  an  action  or  proceeding  authorized 
by  statute,  or  in  equity  in  the  absence  of  a  special 
statutory  remedy,  compel  payment  in  full,  or  to  the 
extent  necessary  to  satisxy  their  claims,  by  sub- 
scribers for  or  purchasers  of  stock,  or  their  trans- 
ferees with  notice,  to  whom  stock  has  been  issued 
as  a  bonus  or  gratuity,  or  on  payment  of  less  than 
its  par  value  either  in  money  or  in  property,  labor 
or  services,^'  unless  such  an  issue  of  stock  by  the 
corporation  was  expressly  authorized  by  its  charter 


494;  Reld  v.  Eatonton  Mfg.  Co.,  46 
Ga.  98,  2  AmR  663;  Roblson  v.  Carey, 
8  Ga.  527'  Hightower  T.  Thornton.  8 
Ga.  486,  62  AmD  412;  Rozar  v.  Rosen- 
heim Shoe  Co.,  14  Ga.  A.  It,  80  SE  24. 

Hawaii. — Hemenway  v.  Honolulu 
Clay  Co^  Ltd.,  18  Hawaii  187. 

Ida. — Feehan  v.  Kendrlck,  179  P 
607;  McTamany  v.  Day,  23  Ida.  95. 
128  P  683;  Meholln  v.  Carlson,  17 
Ida.  742,  107  P  755,  134  AmSR  286. 

111. — Moore  V.  U.  S.  One  Stave  Bar- 
rel Co.,  288  111.  544,  87  NE  536,  128 
AmSR  153;  Kent  V.  Chicago  Trust 
Co.,  230  111.  495,  82  NE  911;  Gillett  v. 
Chicago  Title,  etc.,  Co.,  230  111.  373,  82 
NE  891;  Parmelee  v.  Price,  208  111. 
644,  70  NE  725;  Garden  City  Sand 
Co.  V.  American  Refuse  Crematory 
t:o.,  206  III.  42,  68  NE  724;  Olmstead 
V.  Vance,  etc..  Co.,  196  111.  236.  63  NE 
634  [aff  92  111.  A.  287]:  Sprague  v. 
National  Bank  of  America,  172  111. 
149.  50  NE  19,  64  AmSR  17,  48  LRA 
606  [aff  66  Rl.  A.  320];  World's  Fair 
Excursion,  etc..  Boat  Co.  v.  Oaach. 
162  111.  402,  44  NE  724;  Coleman  v. 
Howe.  154  111.  468.  39  NE  725,  45 
AmSR  133;  Bates  v.  Great  Western 
Tel.  Co..  134  III.  586.  26  NE  621: 
Ailing  V.  Wencel.  133  111.  264.  24  NE 
551:  Bouton  v.  Dement.  123  111.  142, 
14  NE  62;  Great  Western  Tel.  Oo.  v. 
Gray.  122  111.  630.  14  NE  214;  Root 
V.  Slnnock,  120  III.  360,  11  NE  839, 
60  AmR  558;  Hlckllng  v.  Wilson,  104 
III.  64;  Union  Mut.  L.  Ins.  Co.  v. 
Frear  Stone  Mfg.  Co.,  97  IlL  BS7,  37 
AmR  129;  Tarbell  v.  Page,  24  IlL 
46;  De  Shelter  v.  American  Spring 
Supply  Co.,  182  111.  A.  403;  Dean  v. 
Baldwin.  99  III.  A.  682;  Henry  v. 
Jewett.  94  111.  A.  667;  National  Bank 
of  America  v.  Pacific  R.  Co..  66  III. 
A.  320  faff  172  III.  149,  60  NE  19. 
64  AmSR  17,  42  LRA  606];  Ailing 
V.  Wenzell,  46  III.  A.  662  [aft  133 
III.  264.  24  NE  561];  Thayer  v.  EI 
Plomo  Mln.  Co.,  40  111.  A.  344;  Turner 
V.  Alabama  Min.,  etc.,  Co.,  26  111.  A. 
144;  Peterson  v.  Illinois  Land,  etc., 
Co..  6  111.  A.  267. 

Ind. — Marlon  Trust  Co.  v.  Bllsh. 
170  Ind.  686,  690,  84  NE  814,  86  NE 
344,  18  LRANS  347  [cit  Cyc]:  Bent 
V.  Underdown,  156  Ind.  516,  60  XE 
307;  Clow  V.  Brown,  150  Ind.  185. 
48  NE  1034,  49  NE  1057:  Galney  v. 
Gllson,  149  Ind.  68.  48  NE  63S:  Bruner 
v.  Brown,  139  Ind.  600,  38  NE  318; 
Toner  v.  Fulkerson,  125  Ind.  224,  25 
NE  218;  Wheeler  v.  Thayer,  121  Ind. 
64,  22  NE  972;  Coffln  v.  Ransdell.  110 
Ind.  417,  11  NE  20:  Haskell  v.  Gard- 
ner. (A.)  93  NE  468  [dt  Cyc];  In- 
diana Novelty  Mfg.  Co.  v.  McGill,  IS 
Ind.  A.   1.  43   NE   464. 

Iowa. — Miller  v.  Hawkeye  Gold 
Dredging  Co.,  156  Iowa  557.  137  NW 
607:  State  Trupt  Co.  v.  Turner,  111 
lo-wa  664.  82  NW  1029,  63  LRA  136: 
Stout  V.  Hubbell.  104  Iowa  499,  73 
NW  1060;  WlRhard  v.  Hansen.  99 
Iowa  307.  68  NW  691,  61  AmSR  231; 
State    Bank    Bldg.    Co.    v.    Pierce,   92 
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or  by  a  general  statute,  in  vhieh  ease  erediton  are  I  chargeable  with  notice  of  the  charter  or  statute  and 


Iowa  6(8,  el  NW  426;  TuthtU  Spring 
Co.  V.  Smith,  90  Iowa  881,  67  NW 
85S;  Boulton  Carbon  Co.  v.  Milla,  78 
Iowa  480,  48  NW  290,  6  LRA  (49; 
Warfleld  v.  Marshall  County  Canning 
Co.,  72  Iowa  66«,  34  NW  467:  Chls- 
bolm  ▼.  Fornjr,  65  Iowa  883,  21  NW 
C64;  Jackson  v.  Traer,  64  Iowa  4(9, 
20  NW  764,  52  AmR  449;  Osgood  v. 
King,  42  Iowa  478;  Burnham  v.  North- 
western Ins.  Co.,  36  Iowa  632. 

Kan. — Chanute  First  Nat.  Bank  v. 
Northrup,  82  Kan.  638,  641,  109  P 
tit.  136  AmSR  119  [clt  Cyc];  Blcknell 
V.  Altman,  81  Kan.  436,  437.  105  P  694 
felt  CycJ ;  Calet  v.  Wyandotte  Realty 
Co.,  70  l6ui.  818,  78  P  816. 

Ky. — Williams  v.  Chamberlain,  123 
Ky.  150,  94  SW  29,  29  KyL  606;  Mil- 
ler T.  itigginbotham,  93  SW  665,  29 
KyL  647;  Ebelhar  ▼.  German  Ameri- 
can Security  Co.'s  Assignee,  91  SW 
262,  28  KyL  1144;  Kentucky  Mut.  Inv. 
Co.  V.  Shaefer,  120  Ky.  227,  85  SW 
1098,  27  Kyli  667;  Clark  v.  Richard- 
son, 31  SW  878;  Haldeman  v.  Alnslie, 
82  Ky.   395. 

La. — Webre  ▼.  Christ,  180  La.  450, 
58  S  145;  Webre  v.  Chastant,  126  La. 
486,  52  S  672;  DUzell  Engineering,  etc., 
Co.  T.  Lebmann,  120  La.  273,  45  S  138; 
Belknap  T.  Adams,  49  La.  Ann.  1350, 
22  S  382;  Brode  T.  Firemen's  Ins.  Co., 
8  Rob.  244;  Mlllaudon  v.  New  Orleans, 
etc.,  R.  Co.,  3  Rob.  488. 

Me.— Glllln  v.  Sawyer,  93  Me.  151, 
44  A  677;  Barron  v.  Burrill,  86  Me. 
66,  29  A  939;  Appleton  v.  Turnbull, 
84  Me.  72,  24  A  692;  MoAvity  v.  Lin- 
coln Pulp,  etc.,  Co.,  82  Me.  604,  20  A 
82;  Llbby  v.  Tobey,  82  Me.  397.  19  A 
904. 

Md.— Williams  v.  Watters,  97  Md. 
113,  64  A  767;  Hooper  v.  Central  Trust 
Co.,  81  Md.  569,  32  A  506,  29  LRA 
262;  Crawford  v,  Rbhrer,  69  Md.  699; 
Brant  v.  Elhlen.  59  Md.  1:  Rider  v. 
Morrison,  54  Md.  429. 

Mass. — Barre  First  Nat.  Bank  y. 
Hlngham  Mfg.  Co.,  127  Mass.  663; 
Baker  v.  Atlas  Bank,  9  Mete.  182; 
Spear  v.  Orant,  16  Mass.  9;  Vose  v. 
Grant,  16  Mass.  505. 

Mich.— Olson  Mfg.  Co.  V.  Rex  Mo- 
tor Co.,  170  NW  64;  Utlca  Fire  Alarm 
Tel.  Co.  V.  Waggoner  Watchman  Clock 
Co.,  166  Mich.  618,  132  NW  602;  Mc- 
Bryan  v.  Universal  El.  Co.,  130  Mich. 
Ill,  89  NW  683,  97  AmSR  468;  Pen- 
insular Sav.  Bank  v.  Black  Flag  Stove 
Polish  Co„  105  Mich.  635,  63  ^^W  614. 

Minn. — Prelss  v.  Zlns.  122  Minn.  441, 
142  NW  822;  I^dall  Printing  Co.  v. 
Sanltas  Mineral  Water  Co.,  120  Minn. 
268,  139  NW  606,  43  LRANS  706; 
Shaw  V.  Stalght,  107  Minn.  152,  119 
NW  961,  20  TURANS  1077;  Wallace 
V.  Carpenter  Electric  Heating  Mfg. 
Co.,  70  Minn.  321,  73  NW  189,  68  Am 
SR  630;  Hastings  Malting  Co.  v. 
Iron  Range  Brewing  Co.,  66  Minn. 
28,  67  NW  662;  Hospes  v.  North- 
western Mfg.  etc.,  Co.,  48  Minn.  174, 
60  NW  lllf,  31  AmSR  637,  15  LRA 
470;  Deadwood  First  Nat.  Bank  v. 
Qustln  Minerva  Cons.  Mln.  Co.,  42 
Minn.  827,  44  NW  198.  18  AmSR  610, 
(  LRA  670;  Famsworth  T.  Bobbins, 
86  Minn.  369,  81  NW  849. 

Miss. — ^Payne  v.  BuIIard,  23  Miss. 
88,  55  AmD  74;  Lewis  v.  Robertson,  21 
MLss.  658. 

Ho. — Coleman  t.  Booth,  268  Mo.  C4, 
186  SW  1021 ;  Colemtud  v.  Hagey,  262 
Ho.  102,  168  SW  829;  Berry  v.  Rood, 
225  Mo.  86,  123  SW  888:  Vogeler  v. 
Punch.  206  Mo.  668,  103  SW  1001; 
Meyer  v.  Ruby-Trpst  Min.,  etc.,  Co., 
192  Mo.  162,  90  SW  821:  Shields  v.  Ho- 
bart,  172  Mo.  491.  72  SW  669,  95  AmSR 
629;  Hequombourg  v.  Edwards,  155 
Ho.  614.  66  SW  490:  Van  Cleve  v. 
Berkey,  143  Mo.  109,  44  SW  748,  42 
LRA  693;  Ouemey  v.  Moore,  181  Mo. 
650.  82  SW  1132;  Hill  v.  Atoka  Coal, 
etc.,  Co..  184  Ho.  168,  26  SW  926, 
82  8W  111;.  Ramsey  v.  Thompson 
Hfg.  Co..  116  Mo.  818,  22  SW  719; 
Shlckle  V.  Watts.  94  Ho.  410;  Foster 
V.  Mnllanphy  Planing-Hlll  Co.,  92 
Ho.  79,  4  SW  260;  Liebke  v.  Knapp,  79 
Ho.  22,  49  AmR  239;  Gill  V.  Balls,  72 
Ho.  424;  Schrioker  v.  Ridlan.  66  Mo. 
128;  Schneider  v.  Johnson,  161  Mo.  A. 
876.  148  SW  78;  Rood  ▼.  Crocus  HIU 


Min.  Co..  157  Ho.  A.  405.  18»  SW  828; 
State  V.  Qoodrich,  188  Ho.  A.  283,  120 
SW  646;  Anheuser-Busch  'Brewing 
Assoc.  T.  Park  Novelty  Co.,  120  Mo. 
A.  513.  97  SW  209;  Standard  Matrix 
Mach.  Co.  V.  Hills.  68  Mo.  A.  249; 
Ford  V.  Kansas  City,  eto.,  R.  Co.,  62 
Ho.  A.  439;  Roll  v.  St.  Louis,  etc., 
Smelting,  etc.,  Co.,  62  Ho.  A.  60; 
Leucke  v.  Tredway,  45  Ho.  A.  607; 
Frankfort  Farmer's  Bank  v.  Gallaher, 
43  Ho.  A.  482;  Haskell  v.  Sells.  14 
Mo.  A.  91;  Kenlor  v.  Lademann,  11 
Mo.  A.  560;  Hiley  v.  Parker,  7  Mo.  A. 
661;  Skrainka  v.  Allen,  7  Mo.  A.  434 
[rev  on  other  grounds  76  Mo:  384]; 
Chouteau  y.  Dean,  7  Mo.  A.  210^  A. 
Wight  Co.  y.  Stelnkemeyer,  6  Mo.  A. 
576;  Plckerintr  v.  Templeton,  2  Mo.  A. 
424. 

Mont.— Kelljr  v.  Clark,  21  Hont  291, 
68  P  959,  69  AmSR  668,  42  LRA  621. 

Nebr. — ^Dickinson  v.  KUne,  96  Nebr. 
435,  148  NW  141;  Gtlkie,  etc.,  Co.  v. 
Dawson  Town,  etc.,  Co.,  46  Nebr. 
333,  64  NW  978,  1097. 

Nev. — Thompson  v.  Reno  Say.  Bank, 
19  Nev.  103.   7   P  68,  3  AmSR  797. 

N.  H.— White  Mountain  R.  Co.  v. 
Eastman,  34  N.  H.  124. 

N.  J. — McDermott  y.  Woodhouse,  87 
N.  J.  Ed.  124,  99  A  103:  Holcombe  v. 
Trenton  White  City  Co.,  82  N.  J.  Eq. 
364,  91  A  1069  [aCt  80  N.  J.  Eg.  122, 
82  A  618];  Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
taft  82  N.  J.  Eq.  364,  91  A  1069]; 
Honeyrnan  y.  Haughey,  (Ch.)  66  A 
682;  Easton  Nat.  Bank  v.  American 
Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64  A 
917.^  LRANS  271,  10  AnnCas  84; 
See  y.  Heppenheimer,  69  N.  J.  Elq.  36, 
61  A  843;  Volney  v.  Nixon,  68  N.  J. 
Eq.  605,  60  A  189;  Hebberd  y.  South- 
western Land,etc.,  Co.,  6S  N.  J.  Bq. 
18,  36  A  122;  Wetherbee  v.  Baker,  86 
N.  J.  Eq.  501. 

N.  M.— Albright  v.  TeAs.  etc,  R. 
Co..  8  N.  H.  422,  46  P  448. 

N.  T.— White  v.  Joiies,  167  N.  T. 
168,  60  NE  422;  Harshall  v.  Sherman. 
148  N.  T.  9,  42  NE  419,  61  AmSR  654, 
34  LRA  757  [rev  84  Hun  186,  32  NTS 
193];  Gamble  v.  Queens  County  Wa- 
ter Co.,  123  N.  T.  91,  26  NB  201,  9 
LRA  627;  Wheeler  v.  Millar.  90  N.  T. 
353,  16  NTWklyDlg  613  [aff  24  Hun 
64-1,  12  NTWklyDlg  453];  Boynton  v. 
Hatchr_47  N.  T.  225;  Mills  v.  Stewart, 
41  Nrr.  384  Jaff  62  Barb.  4441;  Mer- 
rick y.  Van  Sandvoord,  34  N.  T.  208; 
Dayton  v.  Borst,  81  N.  T.  486  [aft  20 
N.  T.  Super.  1161;  Burr  v.  Wilcox,  22 
N.  T.  651  [aff  19  N.  T.  Super.  l38]; 
Mann  y.  Pentz,  3  N.  T.  415;  Breck  v. 
Brewster,  150  App.  Div.  202.  184  NTS 
697;  Stevens  y.  Episcopal  Church  His- 
tory Co.,  140  App.  Div.  670.  126  NTS 
578;  Rathbone  v.  Ayer,  121  App.  Div. 
366,  106  NTS  1041  trev  on  other 
grounds  196  N.  T.  603  mem,  89  NE 
1111  mem];  Ford  v.  Chase,  118  App. 
Div.  605,  103  NTS  30  [aft  189  N.  T. 
604.  81  NE  1164] ;  Kraft  v.  Griffon 
Co..  82  App.  Div.  29,  81  NTS  438  (con- 
struing New  Jersey  corporation  law) ; 
Thompson  v.  Knight,  74  App.  Div. 
316,  77  NTS  599;  Uontgomery  v. 
Brush  Electric  Ilium.  Co.,  48  App.  Div. 
12,  62  NTS  606  [aft  168  N.  T.  657 
mem,  61  NE  1131  mem];  Hei-bert  y. 
Duryea,  34  App.  Div.  478,  54  NTS 
811  [aft  164  N  T.  .'.96,  58  NE  1088]; 
Thurston  v.  Duffy,  38  Hun  327;  Briggs 
y.  Cornwell,  9  Daly  436;  Leierhton  V 
Lelghton  Lea  Assoc.  122  NTS  139; 
Herbert  v.  Uhl,  20  NTS  743:  Van  Cott 
V.  Van  Brunt,  2  AbbNCas  283  [rev  on 
other  grounds  82  N.  T.  535]:  Briggs  v. 
Penniman,  8  Cow.  387,  18  AmD  454; 
Slee  v.  Bloom.  19  Johns.  456,  10  Am 
D  273;  Sagory  v,  Dubois,  3  Sandf. 
Ch.  466.  Compare,  however.  In  the  ab- 
sence of  a  statute  infra  note  SO. 

N.  C. — Goodman  v.  White,  174  N.  C. 
899.  93  SE  906:  Bernard  v.  Carr,  167 
N.  C.  481,  83  SB  816;  Whitlock  v.  Al- 
exander, 160  N.  C.  466,  76  SB  638; 
Smathers  v.  Western  Carolina  Banic, 
135  N.  C.  410,.  47  SB  898:  Bain  y. 
Clinton  Loan  Assoc,  112  N.  C.  248. 
17  SE  164;  Clayton  y.  Ore  Knob  Co.. 
109  N.  C.  385,  14  SB  86:  Marshall 
Fdy.  Co.  V.  KilUan.  98  M.  C.  601,  <  SB 
680.  6  AiaBR  639. 


Oh.— Niles    T.    Olszak,    87    Oh.    St. 

229,  100  NB  820,  LRA1918B  238,  Ann 
Casl913B  1020;  Security  '•rust  Co.  v. 
Ford,  76  Oh.  St.  822,  79  NB  474,  8 
LRANS  263:  Gates  y.  Tippecanoe 
Stone  Co.,  67  Oh.   St.  60,  48   NE   286. 

63  AmSR  706:  Henry  y.  Vermillion, 
etc.,  R.  Co..  17  Oh.  187;  Uiers  v.  Zanes- 
vllle,  etCa_Tump.  Co.,  11  Oh.  278,  18 
Oh.  197;  wood  y.  Pearce,  2  Dlsm.  411; 
Vandeusen  v.  Ransom,  23  Oh.  Clr.  Ct. 
N.  S.  194:  Klnsey  y.  Ht.  Auburn  Ca- 
ble Co.,  27  Oh.  Cflr.  Ct.  638;  Dlckason 
y.  Grafton  Sav.  Bank  Co.,  27  Oh.  Cir. 
Ct.  357;  Ford  v.  Lamson,  17  Oh.  Cir. 
Ct  639.  9  Oh.  Cir.  Dec.  374. 

Or. — HcAIlister  v.  American  Hospi- 
tal Assoc.  62  Or.  530,  126  P  286;  Hac< 
beth  y.  Banfleld.  46  Or.  653,  78  P  693. 
106  AmSR  670;  Hawkins  v.  Citizens' 
Inv.  Co.,  38  Or.  644,  64  P  820:  Lee  y. 
Imbrie,  13  Or.  610.  11  P  270;  Ladd  v. 
Cartwrlght,  7  Or.  329. 

'  PaJ— U.  S.  Brick  Co.  y.  Middletown 
Shale  Brick  Co.,  228  Pa,  81,  77  A  395; 
Cornell's  App.,  114  Pa.  153.  6  A  258; 
Bunn's  App.,  105  Pa.  49,  51  AmR  166; 
Bailey  y.  Pittsburgh,  etc..  Gas  Coal, 
etc.  Co..  69  Pa.  334;  Germantown  Pass. 
R.  Co.  y.  Filter.  60  Pa.  124,  100  AmD 
646;  AlUbone  v.  Hager.  46  Pa.  48; 
Hlller's  App.,  1  Pennyp.  120;  New- 
ton's Est,  46  Pa.  Super.  40;  Lexow 
V.    Pennsylvania    Diamond   Drill   Co., 

5  Pa.  Dlst.  491;  Agnew  Co.  v.  Batt. 
41  Pa.  Co.  274;  Agnew  Co.  v.  Ger- 
hard, 41  Pa.  Co.  173;  Vlrgjnta  Bank  y, 
Adams,  1  Pars.  Eq.  Cas.  634:  Free- 
man v.  Stine,  16  Phlla.  37. 

..?^  J^-lPl°Jf^^y  ^-  Walton,  28  R  I. 
331,  60  A  886. 

Tenn. — Jones  y.  Whltworth,  94 
Tenn.  602,  80  SW  736:  Shields  v.  Clif- 
ton Hill  Land  Co.,  94  Tenn.  123,  28 
SW  668,  45  AmSR  700,  26  LRA  609; 
Kelley  y.  Fletcher,  94  "Tenn.  1,  28  SW 
1099;  Morrow  v.  Nashville  Iron,  etc 
Co..  87  Tenn.  262,  10  SW  496,  10  Am 
SR  668.  8  LRA  37.  .  *     *«» 

Tex. — O'Bear-Nester  Glass  Co.  y. 
Antlexplo  Co.,  101  Tex.  431,  108  SW 
967,  109  SW  931,  130  AmSR  865,  16 
LHANS  520;  Walker  v.  Lewis,  49  "Tex 
123;  Mitchell  v.  Hancock,  (Civ.  A) 
196  SW  694:  Rich  v.  Park,  (Civ.  aS 
177  SW  184:  Davis  v.  Burns,  (Civ. 
A)  173  SW  476;  Witt  v.  Nelson,  (Civ. 
A.)  169  SW  381;  Burleson  v.  bavU, 
(Civ.  A.)  141  SW  559;  Herf,  etc. 
Chemical  Co.  v.  Brewster,  (Civ.  A.) 
117  SW  880;  U.  S.,  etc.  Trust  Co.  v. 
Delaware  Western  Constr.  Co.,  (Civ. 
A.)  112  SW  447:  De  Soto  sink  y. 
Reed,  60  Tex.  Civ.  A.  102,  109  SW 
256;  Cole  v.  Adams,  19  Tex.  Civ.  A 
607,   49   SW  1052;  Nenny  v.  WaddilL 

6  Tex.   Civ.  A.   244.  26  SW  308;  Ha- 

i^J'S-JI--^''"^"^  1  Tex.  Cly.  A.  68, 
20  SW  1015. 

Utah.— Rolapp  y.  Ogden.  etc,  B.  Co., 
37  Utah  640.  110  P  364:  Saft  Lake 
Hardware  Co.   v.   Tlntlc  Hilling  Co.. 

15  Utah  423,  46  P  200;  Henderson  y. 
Tumgren,  9  Utah  432,  35  P  495. 

Vt. — ^Bassett  V.  St  Albans  Hotel 
Co.,  47  Vt  813. 

Va. — Mountain  Lake  Land  Co.  y. 
Blair,  109  Va.  147,  63  SE  751;  Hartln 
v.  South  Salem  Land  Co.,  94  Va.  28.  26 
SE  961  (under  statute  since  repealed). 

Wash. — Hosner  v.  Conservative 
Casualty  <3o.,  99  Wash.  161,  168  P 
1122;  Chamberlain  v.  Plercy,  82  Wash. 
157,  143  P  977;  German-American 
State  Bank  v.  Soap  Lake  Salts  Rem- 
edy Co.,  77  Wash.  832.  137  P  451iKom 
y.  Cody  Detective  Agency,  76  Wash. 
640,  136  P  1156,  60  LRANS  1073; 
lantz  y.  Hoeller,  76  Wash.  429.  136 
P  687,  50  LRANS  68;  Davles  v.  Ball. 

64  Wash  292,  116  P  833,  Ann(3as 
1914B  760;  Grady  v.  Graham,  64 
Wash.  486,  116  P  198,  86  LRANS  177; 
Talt  V.  Pigott,  32  Wash.  344,  73  P  364; 
Dunlap  y.  Ranch,  24  Wash.  620,  64 
P  807;  Adamant  Mfg.  Co.  v.  Wallace, 

16  Wash.  614,  48  P  415;  Manhattan 
Trust  Co.  y.  Seattle  Coal.  etc..  Co.,  16 
Wash.  499.  48  P  333,  737:  Barto  v.  Nix, 
16  Wash.  663.  46  P  1033;  Conover  y. 
Hull.  10  Wash.  673.  39  P  166.  46  Am 

eT>    o-in 

Wls.-;-Shaw  y.  Gilbert.  Ill  Wis. 
166.  86  NW  188;  Jenkins  v.  Bradley, 
104   Wis.   MO,   80' NW^'1025;   Merrili 
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the  power  of  the  corporation  therennSer."  What- 
ever may  be  the  rights  of  the  stockholders  as  among 
themselv^  the  creditors  have  the  right  to  have  this 
fiind  collected  and  applied  to  the  discharge  of 
debts.**  To  render  the  rule  operative  it  is  not  neces- 
sary that  there  should  be  an  express  agreement  on 
the  part  of  the  stockholder  to  pay  the  unpaid  install- 


ments,'* for  when  he  has  made  no  express  engage- 
ment this  obligation  to  pay  is  implieS.*"  Where  by 
the  operation  of  the  rule  the  stockholder  has 
become  liable  to  the  extent  of  the  amount  subscribed 
by  him,  the  rights  of  the  creditor  cannot  be  impaired 
by  any  subsequent  legislation.^' 
Qualified  rnle  in  some  jiiriBdictiosfl.*^   In 


Nat.  Bank  .v.  Illinois,  etc.,  Lumber 
Ca,  101  Wis.  247,  77  NW  185;  Goga- 
bto  Inv.  Co.  V.  Iron  Chief  MIn.  Co. 
78  Wis.  427,  47  NW  726,  23  AmSR 
417:  Adler  v.  Milwaukee  Patent  Brick 
iitg.  Co.,  13  Wis.  B7. 

Wyo.-jTuttle  v.  Rohrer,  23  Wyd. 
805,  149'P  857,  153  P  27. 

Eng. — Welton  v.  SafFery.  [1897]  A. 
C  299  [aff  [18951  1  Ch.  2553;  Ore- 
rum  Gold  Mln.  Co.,  Ltd.  v.  Roper, 
£1892]  A.  C.  125,  7  ERG  644;  In  re 
Eddystone  Mar.  Ins.  Co.,  [1893]  3'Ch. 
9;  In  re  London  Celluloid  Co.,  39  Ch. 
D.  190;  In  re  Addlestone  Linoleum  Co., 
87  Ch.  D.  191;  Ex  p.  Danlell,  1  De  G. 
&  J.  872,  58  EngCh  289,  44  Reprint 
767;  In  re  Railway  Tlme-Tables  Pub. 
Co..  Ltd.,  62  L.  J.  Ch.  935. 

Man. — Re  Winnipeg  Hedge,  etc., 
Co.,  22  Man.  83,  1  DomLR  316,  20 
WestLR  837;  Re  Northern  Construc- 
tions. Ltd.,  19  Man.  628;  In  re  Jones, 
•to.,  Blectric  Co..  18  Man.  649. 

Ont.— Re  McGill  Chair  Co.,  26  Ont. 
Ifc  254,  8  OntWN  1074,  21  OntWR  921, 
S  DomLR  73;  Re  Clinton  Thresher 
Co.,  20  Ont.  L.  555,  15  OntWR  645; 
Re  Cornwall  Furniture  Co.,  20  Ont. 
li.  520,  14  OntWR  852,  16  OntWR  614: 
Monarch  L.  Assnr.  Co.  T.  Brophy,  14 
Ont.  L.  1,  9  OntWR  161;  Re  Wlarton 
Beet  Sugar  Mfg.  Co.,  10  Ont.  L.  219, 
B  OntWR  637;  Union  Bank  v.  Morris, 
17  Ont.  A.  396  [an  81'  Can.  S.  C.  694] ; 
R»  CoUlngwood  Dry  Dock  Ship  Bldg., 
•tc,  Co.,  20  Ont.  107;  Re  Baden  Mach. 
Mfg.  Co.,  8  OntWR  379;  Scales  y. 
Irwin,  84  tr.  C.  Q.  B.  645. 

Sask. — Re  City  Cold  Storage  Co., 
Ltd.,  30  DomLR  674,  38  WestLR  135. 

[a]  'W  luM  iMMi  affaia  and  »v»tB 
OmImO,  that  the  unpaid  subscrip- 
tions to  the  capital  stock  of  a  corpo- 
ration constitute  a  trust  fund  for  the 
benefit  of  the  general  creditors  of  the 
corporation;  and  that  this  trust  can- 
not be  defeated  or  the  fund  impaired 
by  a  simulated  or  pretended  payment 
tor  the  stock  taken,  nor  by  any  de- 
vice short  of  actual  i>ayment  in  good 
faith.  Any  arrangement,  therefore, 
among  the  stockholders,  or  those  in 
charge  of  the  affairs  of  the  corpora- 
tion, by  which  the  stock  is  but  nomi- 
nally paid  for,  whether  in  money  or 
property,  the  corporation  not  in  fact 
getting  the  beneflt  of  the  price  in 
good  faith,  will  be  regarded  as  a 
sham,  and  not  as  a  valid  payment,  as 
aSAlnst  the  creditors  of  the  corpora- 
tion, however  it  may  ber  regarded  as 
between  the  corporation  and  the  sub- 
scriber." Crawford  v.  Rohrer,  59  Md. 
699,  604  (per  Alvey,  J.). 

[b]  Other  statements  of  >Bl«<— 
<1)  "It  Is  the  settled  doctrine  of  this 
court  that  the  trust  arising  in  favor 
of  creditors  by  subscriptions  to  the 
stock  of  a  corporation  cannot  be  de- 
feated by  a  simulated  payment  of 
Buch  subscription,  nor  by  any  device 
short  of  an  actual  payment  in  good 
faith.  And  while  any  settlement 
or  satisfaction  of  such  subscription 
may  be  good  as  between  the  corpo- 
ration and  the  stockholders,  it  Is 
unavailing  as  against  the  claims  of 
the  creditors.  Nothing  that  was 
said  in  the  recent  cases  of  Clark  v. 
Bever,  189  tJ.  S.  96,  11  SCt  468.  35 
L.  ed.  88:  Fogg  v.  Blair,  139  U.  S. 
118,  11  SCt  476,  35  L.  ed.  104;  or 
Handley  v.  Stutz,  139  U.  S.  417,  11 
set  580,  85  L.  ed.  227,  was  intended 
to  overrule  or  qualify  in  any  way  the 
wholesome  principle  (ulopted  by  this 
court  in  the  earlier  cases,  especially 
as  applied  to  the  original  subscrib- 
ers of  stock.  The  later  cases 
were  only  Intended  to  draw  a  line 
beyond  which  the  court  was  unwill- 
ing to  go  in  afllxing  a  liability  upon 
those-  who    had    purchased    stock    of 


the  corporation,  or  had  taken  it  In 
good  faith  in  satisfaction  of  their 
demands."  Camden  v.  Stuart,  144 
U.  S.  104,  113,  12  SCt  585,  86  L.  ed. 
363  (per  Brown,  J.).  (2)  "A'  cer- 
tificate for  paid-up  shares  In  a  cor- 
poration is  simply  a  written  state- 
ment in  the  name  of  the  corixiration 
that  the.  holder  thereof  is  a  stock- 
holder, and  that  the  full  par  value 
of  his  shares  has  been  paid  to 
the  corporation.  If  the  shares  in 
fact  have  not  been  so  paid  for,  the 
certificate  that  they  have  been  is 
a  false  representation  that  the  assets 
of  the  corporation  have  been  in- 
creased to  the  amount  of  the  par 
value  of  the  stock  so  issued.  And 
when  a  corporation  represents  that 
It  has  a  paid-up  capital  of  a  given 
amount.  It  represents  to  the  business 
world  that  at  the  time  it  issued  the 
stock  it  received  money  or  property 
to  the  full  par  value  of  its  stock. 
The  Issuing  of  the  stock  of  -a  corr 
poration  as  paid  up  when  it  Is  not 
so  in  fact  is  a  public  and' a  private 
wrong, — a  cheat  and  a  fraud, — 
which  enables  the  corporation  to 
obtain  credit  and  property  by  false 
pretenses."  Wallace  v.  Carpenter 
Electric  Heating  Mfg.  Co.,  70  Minn. 
821,  829,  73  NW  189,  6»  AmSR  530 
(per  Start,  C.  J.). 

S3.  A.  Leschen,  etc..  Rope  Co.  v. 
Allen,  187  Fed.  977.  110  CCA  315 
(holding  that,  since  Mills  St.  Annot 
[Colo.]  S J  1^8 1-583,  authorized  mining 
corporations  to  Issue  and  sell  stock 
for  less  than  its  par  value,  and  also 
to  make  it  nonassessable,  a  person 
dealing  with  such  a  corporation  was 
chargeable  with  knowledge  that  the 
nominal  value  of  Its  stock  did  not 
necessarily  represent   actual   capital 

gald  in  and  could  not  as  a  creditor 
old  stockholders  individually  liable 
as  for  unpaid  subscriptions  for  %h« 
difference  oetween  the  face  value  of 
their  stock  and  the  amount  for 
which  it  was  issued);  Bent  v.  TTn- 
derdown,  156  Ind.  616.  60  NB  807: 
Reel  V.  Brammer,  56  Ind.  A.  180,  101 
NB  1043;  McDowell  v.  Lindsay,  213 
Pa.  591,  63  A  130  (under  West  Vir- 
ginia statute);  Monk  v.  Bamett,  113 
Va.  635,  76  SE  185.  See  supra  SS  606, 
607. 

[a]  b  ▼Irflnla  (1)  corporations 
were  formerly  prohibited  from  issu- 
ing stock  for  less  than  the  par  value, 
and  if  the  stock  was  issued  as  full 
paid  on  pavnient  of  less  than  par, 
the  subscribers  or  purchasers  with 
notice  were  liable  to  or  for  the  bene- 
flt of  subsequent  creditors  without 
notice  for  the  dUference.  Code 
(1887)  Si  1107,  1124;  Barcus  v.  Oates. 
89  Fed.  783,  82  CCA  337:  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  26 
SE  591.  (2)  This  rule,  however,  as 
has  already  been  stated,  has  been  en- 
tirely changed  by  the  constitution 
of  1902  and  the  statutes  enacted  in 

Pursuance  thereof,  and  now,  by  fll- 
ig  an  accurate  and  verified  state- 
ment with  the  state  corporation 
commission,  a  corporation  may  la- 
sue  its  stock  as  full  paid  for  any- 
thing the  board  of  directors  may 
determine  to  accept,  and  at  any  price 
agreed  upon,  and  the  stock  so  issued. 
If  the  statute  Is  compiled  with,  will 
be  treated  as  full  paid,  even  as 
against  creditors,  whatever  may  have 
been  the  consideration  paid  therefor. 
Const.  (1902)  i  167;  Code  (1904) 
}  H05e  par  9  (quoted  supra  |  tOSY: 
Monk  V.  Bamett,  118  Va.  686,  75  SB 
186.  (3)  In  the  absence  of  any 
charge  or  proof  of  tfraud  in  obtain- 
ing the  charter,  or  In  the  organiza- 
tion of  the  corporation,  or  the  issu- 
ance of  the  stock,  incorporators,  who 


some 

are  the  directors  of  a  corporation, 
may  place  any  value  they  please  on 
property  transferred  to  the  com- 
pany, ^uid  have  sto<Jc  of  the  company 
Issued  to  them  therefor,  and.  If  the 
statement  of  the  financial  plan  of 
the  company  is  filed  with  the  state 
corporation  commission   in  the  fonn 

firescribed  by  it,  and  is  permitted  by 
he  commission,  there  Is  no  personal 
liability  on  the  subscriber,  notwith- 
standing the  overvaluation  of  the 
property  given  for  the  stock.  Such 
is  the  policy  of  the  state,  and  the 
courts  are  powerless  to  redress 
wrongs  and  impositions  which  mav 
grow  out  of  such  transactions.  Honk 
V.  Bamett,  supra,  (4)  Persons  con- 
tracting with  corporations  chartered 
in  this  state  must  look  to  the  records 
of  the  state  corporation  commission 
for  information  regarding  the  assets 
of  the  corporation.  If  th«  company 
is  duly  organized,  they  bave  no 
remedy  against  stockholders  holding 
full  paid  certificates  of  stock,  in  the 
absence  of  fraud  in  the  organization 
of  the  company  or  the  issuing  of  its 
stocks.     Monk  v.  Bamett,  supra. 

34k  Bernard  v.  Carr,  167  N.  C 
481,  83  SB  816  (where  it  was  said 
that,  if  the  capital  stock  has  not  been 
paid  for  by  those  to  whom  the  cer- 
tificates have  been  issued.  It  is  the 
plain  duty  of  the  directors  or  of  the 
courts  to  require  it  to  be  collected  or 
BO  much  thereof  as  ma^  be  necessary 
to  discharge  the  unpaid  debts);  Clay- 
ton V.  Ore  Knob  Co..  109  N.  C  385, 
14    SE   86. 

BeUass  of  UabOltr  by  eoxpontloB 
see  supra  }  896. 

as.  lipton  V.  Tribilcock.  91  V.  & 
46.  28  L.  ed.  208. 

[a]  Vhs  stock  of  iBlnlny  eozpon- 
tioBS  constitutes  in  some  Jurisdic- 
tions an  exception  to  the  principle  of 
the  text,  because  of  the  universally 
known  custom  of  liuch  corporations 
to  have  a  very  large  nominal  capital 
and  to  issue  such  capital  to  Its  full 
amount  as  paid  up,  but  to  dispose  of 
it  at  what  it  will  bring  in  the  market 
"Mining  corporations  in  C^alifomla 
are.  in  these  particulars,  sui  generis. 
They  are  organized  and  carried  oa 
upon  principles,  in  these  respects, 
wholly  different  from  banking,  rail- 
road. Insurance,  and  like  commercl&I 
corporations  having  a  subscribed 
capital  stock.  There  is  no  agreem^t, 
express  or  Implied,  to  pay  up  any 
particular  amount  of  stock,  and  no 
one  understands  that  there  is.  Cer- 
tainly, none  is  intended  by  the 
parties.  If  there  is  a  contract  to  pay 
up  the  full  nominal  amount  of  the 
stock  it  could  be  called  in  from  time 
to  time  without  regard  to  the  llaMl- 
itles  or  needs  of  the  corporation.  There 
being  no  such  agreement,  there  is  no 
contract  or  agreement  to  pay  up 
capital  stock  which  can  constitute  an 
asset  of  the  coipitoration.  .  .  .  The 
creditor,  ...  in  this  class  of 
corporations,  is  limited  in  his  rem- 
edy to  be  enforced  in  invitum.  to  the 
assets  of  the  corporation,  strictly 
such,  and  the  restricted  personal  lia- 
bility of  the  stockholders  under  the 
constitution  and  laWs  of  the  state." 
Tn  re  South  Mountain  Cons.  Mln.  (%■■ 
14  Fed.  347,  849,  8  Sawy.   366. 

M.  Wilbur  V.  Stockholders,  «»  F. 
Cas,  No.  17,636.  18.  NatBankrReg  17«: 
Du  Pont  V.  Ball,   (Del.)   106  A  39. 

a7.  Williams  'v.  Watters.  97  Ml 
118,  64  A  767  (Statute  providing  that 
the  capital'  stock  of  a  designated  cor- 
poration shall  not  be  liable  for  cor- 
porate assessments  after  fifty  per 
cent  of  the  par  value  has  been  pud 
in). *      

88.    VayjusBt  In  property  or  aevTMi 
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jnrisdictions  jtKe  {general  rale  stated  is  not  recognized 
to  its  fnll  extent.'*  Thns  in  New  York  it  is  held, 
IB  the  absenae  of  charter  or  statutory  provision 
establishing  a  different  rule,  that  stockholders 
are  not  liable  at  all,  either  to  the  corporation  its^,*" 
or  to  or  for  the  benefit  of  creditors  of  the  corpora- 
tion, for  the  full  par  value  of  stock  received  by 
them  as  a  bonus  or  gratuitously,  or  expressly  pur- 
chased or  subscribed  for  at  less  than  its  par  value,** 
-where  there  has  been  no  subscription  for  the  stock 
at  par  or  other  agreement  from  -which  a  contract 
to  pay  the  full  par  value  can  be  held  to  exist  in  fact 
and  in  la-w,  since  the  so-called  trust  fund  doctrine 
does  not  create  or  nullify  subscriptions,  nor  create 
contracts  oontrary  to  agreement,  even  in*  favor  of 
creditors  of  the  cor{)orati6n."  In  England  the 
earlier  cases  held  that  -where  a  corporation  issued 
shares  of  stock  under  an  agreement  for  payment 
of  less  than  their  par  value  or  g^ratuitously,  the 
agreement,  if  void  or  voidable  at  all  as  ultra  vires 
or  in  fraud  of  creditors,  -was  void  or  voidable  in 
toto  only,  and  that  the  holders  of  such  shares  oould 
not  be  compelled  to  pay  in,  even  for  the  benefit  of 
ereditora  on  the  insolvency  and  -winding  up  of  the 
eorporation,  the  full  par  value  of  the  shares  oon- 
trary to  the  agreement.'*  The  rule  has  been  settled 
otherwise,  however,  in  the  absence  of  a  filed  contract 
in  writing,  by  decisions  of  the  house  of  lords  under 
the  provisions  of  the  Companies  Acts,  including  the 
provision  that  "every  share  in  any  company  shall 
be  deemed  and  be  taken  to  have  been  issued  and  to 
be  held  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash,  unless  the  same  shall  hav6  been 
otherwise  determined  by  a  eontract  duly  made  in 
writing,  and  filed  with  the  r^^istrar  of  joint,  stock 


companies  at  or  before  the  issue  of  such  shares."** 
Effect  of  statatory  proviaioiu.  The  right  of 
creditors  to  enforce  in  equity  the  liability  of  stock- 
holders on  unpaid  subscriptions  is  in  no  way  affect- 
ed by  constitutional  or  statutory  provisions  which 
impose  an  added  liability  beyond  that  which  equity 
imposes  for  unpaid  subscriptions.  The  two  reme-j 
dies  are  concurrent.  In  the  one  case  it  is  consti- 
tutional or  statutory,  in  the  other  equitable.**  And 
,it  has  been  held  that  creditors  are  not  limited  to 
one  or  the  other  of  these  remedies  but  may  enforce 
both.**  Some  of  the  constitutional  and  statutory 
provisions  relating  to  liability  of  stockholders  for 
corporate  debts  provide  that  stockholders  shall  be 
liable  to  creditors  to  the  extent  of  the  capital  sub- 
scribed for  by  them  and  not  paid  in.  These  statutes 
of  course  are  merely  in  afiSrmation  of  the  stock- 
holders' common-law  liability  and  impose  no  new 
liability  or  obligation,*^  nor  any  penalty.**  The 
only  effect  of  these  provisions  is  to  preserve  a  right 
as  it  existed  at  common  law.** 

Liability  under  azscntory  agreements.    As  long 
as  an  illegal  or  ultra  vires  subscription  or  other 
agreement  for  the  issue  of  stock  for  less  than  its  par 
value  in  money  or  property  is  executory,  the  stock 
never  having  been  issued,  it  is  void  and  unenforce- 
able, not  only  as  between  th^' parties  themselves^ 
and  as  against  objecting  stockholders,*^    but  as  a 
general  rule  also  as  against  creditors  of  the  corpora- 
tion or  its  receiver,    assignee,   or   trustee;**     and 
^  therefore  such  subscription  or  other  agreement,  as 
long  as  it  is  executory,  creates  no  equitable  rights  in 
I  favor  of  creditors  by  which  they  can  hold  the  parties 
I  thereto  liable  as  stockholders,  either  for  the  purpose 
[of  compelling  full  payment  for  the  stock,**  or  for  the 


•t  as  ovaarvalBatlon  see  infra  (  1487  et 

at.     See  infra  text  and  notes  SO-84. 
30.     See  aupra  {  603. 
81.     Milllken  v.   Caruso,   20S  N.  T. 
S(9,  »8  NE  493;  Southworth  v.  Mor- 
aan,    206    N.    Y.    298,    98    NE)    490,    SI 
^ANS  66  [rev  143  App.  Div.  648,  128 
NTS  196]  (where  the  question  was  as 
to  the  liability  of  atockholders  of  a 
V«w   Jersey    corporation    and   there 
was  no  proof  in  the  record  of  any 
relevant  law  of  New  Jersey,  so  that 
the  qne'Hlon  was  decided  on  common- 
law  principles;  Cullen,  C.  J.,  concur- 
ring   on    the    sole    eround    that    the 
Jiuestion  was  settled  by  the  author- 
ty    of     the    previous     decisions     of 
Uiat  court,  and  statin?  that  he  should 
have  reached  a   contrary   conclusion 
u  the  question  were  an  original  one); 
Christensen  v.  Eno,  106  N.  Y.  97,  12 
NB  648,  60  AmR  429  Creaft  Christen- 
sen  V.   Colby,   110   N.   T.  660,   18   NE 
480]   (where  the  question  was  as  to 
the   liability   of    stockholders   of   an 
Illinois   corporation);   Christensen   V. 
Qulntard,  8  NTS  400. 
,.32.     Milllken  v.   Caruso,  205   N.    T. 
889,  98  NB  493;  Southworth  v.  Mor- 
fan,    205    N.    Y.    298,   300,    98    NB   490, 
fl  LRANS  66  [rev  143  App.  Div.  648. 
128  NTS  1981    (where  it  was  said  of 
the  trust  fund  doctrine:  "The  doctrine 
Joes  not  create  or  nullify  subscrip- 
tions.   It  lays  hold  of  the  assets  of 
an  insolvent  corporation,  and  In  doing 
that  it  compels  subscribers  to  fulflll 
their  legal   obligations  and   perform 
their  legal   duties;   but   it    does   not 
5«eet  those  duties  or  obligations;  It 
does  not  make   unlawful   or   invalid 
•  subscription  which,  apart  from  It, 
was  valid  and  la-wful.     The  question 
With  It  is,   has   the  subscriber  fully 
Wrformed    the     subscription    agree- 
niMit  as  it  in  fact  and  In  law  exists, 
apd  an  afflripatlve  finding  renders  It 
inapplicable     and     Inoperative.        In 
the  ease  at  bar  there  were  not  stat- 
Jtory    conditions    upon     which    the 
jpwes  might  be  owned.     The  agree- 
»imt  between  the  defendant  and  the 
*=»niomUon  expressed  with  complete- 


ness the  obligation  and  liability  of 
the  defendant  for  his  shares.  He 
has  fulfilled  the  obligation  and  there- 
by destroyed  the  liability.  The  trust 
fund  doctrine  is  inapplicable"); 
Christensen  v.  Eno,  106  NT  Y.  97,  102, 
12  NE  648,  60  AmR  429  (where  it 
was  said:  *^he  liability  of  a  share- 
holder to  pay  for  stock  does  pot 
arise  out  oi  his  relation,  but  depends 
upon  his  contract,  express  or  Im- 
plied, or  upon  some  statute,  and  in 
the  absence  of  either  of  these 
grounds  of  liability,  we  do  not  per- 
ceive how  a  person  to  whom  shares 
have  been  Issued  as  a  gratuity  has, 
by  accepting  them,  committed  any 
wrong  upon,  creditors,  or  made  him- 
self liable  to  pay  the  nominal  face 
of  the  shares  as  upon  a  subscription 
or  contract"). 

[a]  UabiUty  of  dlxwctora^— The 
above  rule  does  not  apply  where  di- 
rectors vote  stock  to  themselves 
without  payment  therefor,  but  In 
such  case,  being  trustees  of  the  as- 
sets of  the  corporation,  they  are 
guilty  of  conversion,  and  are  liable  on 
tnat  ground  regardless  of  any  prom- 
ise to  pay  for  the  stock.  Lamphere 
V.  Lang,  157  App,  Div.  806,  141  NTS 
967  [rev  on  other  grounds  218  N.  X. 
688,  108  NB  82];  infra  XIII,  D. 

3S.  In  re  Ince  Hall  Rolling  Mills 
Co.,  23  Ch.  D.  646  note;  In  re  -Wedg- 
wood Coal,  etc.,  Co.,  7  CJh.  D.  75  note; 
In  re  British  Provident  Life,  etc.,  As- 
soc., S  Ch.  D.  806:  Matter  of  Great 
Northern,  etc.,  C!oaI  (;o.,  8  De  G.  J.  & 
S.  867,  68  Eng(3i  278,  46  Reprint  677- 

84.  Welton  V.  Saffery.  [1897]  A.  C. 
299  [aft  [1896]  1  CTh.  2BB] ;  Ooregum 
Gold  Min.  Co..  Ltd.  v.  Roper,  [1892] 
A.  C.  126,  7  BRC  644;  In  re  Londoii 
Celluloid  Co.,.  39  Ch.  D.  190;  In  re 
Almada,  etc.,  (?o..  38  Ch.  D.  415:  In  re 
Addlestone  Linoleum  Co.,  87  Ch.  D. 
191. 

38.  Walter  v.  Merced  Academy 
Assoc.  126  Cat.  682,  59  P  186;  Batnes 
V.  Babcock,  95  <^1.  581.  27  P  674.  80 
P  776,  29  AmSR  168 ;  Potter  v.  Dear. 
96  CaL  678,  80  P  777;  Harmon  v. 
Page,   62    Cat   448;  Feehan  v.   Ken- 


drlck,  (Ida.)  179  P  507;  Omaha  First 
Nat.  Bank  v.  Cooper,  89  Nebr.  682,  131 
NW  968. 

Se.  Lane's  App..  105  Pa.  49,  61 
AmR  166. 

87.  U.  S. — Patterson  v.  Lynde,  106 
IT.  S.  619,  1  SC^  432,  27  L.  ed.  266 
(construing  constitution  of  Oregon); 
In  re  Remington  Auto,  etc.,  Co., 
168  Fed.  846,  82  CCA  421  (construing 
statutes  of  New  Jersey);  Wyman  v. 
Bowman,  127  Fed.  257\  62  CCA  189 
(construing  constitution  of  Ne- 
braska). 

Colo. — Colorado  Fuel,  etc.,  Co.  ▼. 
Sedalia  Smelting  (».,  18  Colo.  A.  474. 
59  P  222. 

Fla. — Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  55  Fla.  728,  46 
S  285.  For  liability  under  former 
provisions  see  infra  f  1516. 

Mass. — American  Spirits  Mfg.  Co. 
V.  Bldrldge,  209  Mass.  590,  96  NB 
942  (construing  statutes  of  Illinois 
fixing  liability  of  stockholders  of  rail- 
road corporations);  Putnam  v. 
Mlsochi,  189  Mass.  421,  75  NE  956,  109 
AmSR  648,  4  AnnCIaa  738  (construing 
statutes  of  Maine). 

N.  Y. — Stephens  v.  Fox.  83  N.  T. 
818;  Mills  V.  Stewart,  41  N.  T.  884; 
Beats  V.  Buffalo  Expanded  Metal 
Constr.  Co.,  49  App.  Div.  589,  63  NYS 
686:  Graeber  v.  Ehrgott,  169. NYS  32. 

N.  C— Wilson  Cotton  Mills  v.  C.  C. 
Randleman  Cotton  Mills,  115  N.  <X 
476,  20  SB  770  [reh  den  116  N.  O. 
647,  21  SE  431]. 

Or. — Ladd  v.  Cartwrlght,  7  Or.  829. 

Wash. — Burch  v.  Taylor,  1  Wash. 
246,  24  P  438. 

.  88.  Stephens  v.  Fox,  88  .N.  T.  Sl>: 
Mills  V.  Stewart,  41  N.  T.  384. 

39.  Potterson  v.  Lynde.  108  TT.  S. 
619,  1  S<3t  482,  27  L.  ed.  265;  Taylor 
▼.  Chimmlngs,  127  Fed.  108,  62  CCA 
108  (construing  Illinois  statute). 

40.  See  supra  f  608. 

41.  See  supra  I  612. 
-«*'i,^°5?r'  Ti  oross.  87  Minn.  224. 
69    NW    894;    Ecuadorian    Assoc.    ▼. 
Ecuador  Co.,  71  N.  J.  Eq.  767,  68  A 
1061  lafjr  70  N.  J.  Bq.  277,  61  A  48lf 

43.    Ecuadorian  Assoc,  v.  Ecuador 
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Surpose  of  enforcing  against  them  a  statutory  double 
ability  as  stockholders  for  corporate  debts.^  In 
Bome  jurisdictions,  however,  by  express  provision  o£ 
the  statute  or  by  judicial  construction,  a  subscrip- 
tion for  or  a  purchase  of  stock  at  less  than  its  par 
value  is  binding,  and  the  agreement  not  to  require 
full  payment  is  Void  as  against  creditors  so  that  full 
payment  may  be  compelled  for  their  benefit.*'  And 
fvhere  persons  subscribe  for  stock  and  become  the 
owners  thereof  the  issue  of  certificates  of  stock  is, 
not  necessary  to  render  them  liable  to  creditors.**^ 
Illegality  of  transaction  and  invalidity  of  stock. 
By  the  weight  of  authority  person^  to  whom  stock  is 
issued  without  jiayment  therefor  in  violation  of  a 
constitutional  or  statutory  prohibition  are  liable  to 
or  for  creditors  notwithstanding  the  illegality  of  the 
,  transaction  and  even  though  the  constitution  or 
statute  declares  that  stock  issued  in  violation  of  the 
prohibition  shall  be  void,  for  the  holders  of  the 
stock  are  estopped  to  set  up  the  illegality  or  the 
invalidity  of  the  stock  for  the  purpose  of  escaping 
liability  to  creditors.*^ 

[i  1481]    (2)    GToimd  of  LiabiUty  in  OoneraL 


Co..  71  N.  J.  Eq.  757,  66  A  1061  [ait 
70  N.  J.  Eq.  277,  61  A  481]. 

44.  Rogers  v.  Gross,  67  Minn.  224, 
69   NW  894. 

46.     See   supra  t{   609,  610. 

46.  Olllet  V.  Chicago  Title,  eto., 
Co.,  230  111.  373,  82  ME  891  (hoIdinK 
that  the  fact  that  subscribers  to 
corporation  bonds,  with  which  an 
equal  amount  of  stock  was  given, 
received  the  bonds,  but  did  not  take 
the  certificate  of  stock,  did  not  affect 
their  liability- as  stockholders,  where 
under  the  subscription  agreement 
they  were  under  obligation  to  receive 
both,  since  upon  becoming  owners 
of  the  bonus  stock  they  incurred  a 
contingent  liability  to  creditors 
which  could  not  be  thus  avoided). 

SeoesaitT  of  oertUmrta  feaenUjr 
see  supra  {  710. 

47.  Ala. — ^Vaughn  v.  Alabama  Nat 
Bank,  143  Ala.  672,  42  S  64,  6  Ann 
Cas  666;  Joseph  v.  Davis,  10  S  830; 
Elyton  Land  Co.  v.  Birmingham 
Warehouse,  etc,  Co\  92  Ala.  407,  9 
S  129,  25  AmSR  66,  12  LRA  307. 

Cal. — Kellerman  v.  ^aier,  116  CaL 
416,   48  P  377. 

Ky. — Haldeman  v.  AinsUe,  82  Ky. 
895. 

La. — Dilzell  Engineering,  etc,  Co. 
V.  Lehmann,  120  La.  273,  4S  S  188; 
Belknap  v.  Adams,  49  La.  Ann.  1860, 
22  S  382. 

Mo. — ^Van  Cleve  v.  Berkey,  148  Mo. 
109,  44  SW  743,  42  LRA  693;  Skralnka 
V.  Allen.  7  Mo.  A.  434  [rev  on  other 
grounds  76  Mo.  384]. 

Mont.— Kelly  v.  Clark,  21  Mont.  291, 
63  P  969,  69  AmSR  668,  42  LRA  621. 

Tex. — Nenny  v.  Waddlll,  6  Tex.  Civ. 
A.   244,   25  SW  308. 

[a]  On  the  otber  lumfl  It  is  held 
in  California  that  when  stock  la  Is- 
sued without  any  valid  considera- 
tion, so  that  it  is  absolutely  void 
under  the  constitution  and  statute  of 
tluit  state,  the  holders  of  the  cer- 
tificates do  not  become  stockholders 
at  all  (supra  S  609),  and  therefore 
they  are  not  liable  even  to  or  for 
the  benefit  of  creditors  of  the  cor- 
poration. Kellerman  v.  Maier,  116 
Cal.  416.  48  F  877. 

48.  IT.  S.— Rosoff  V.  Ollbert 
Transp.  Co.,  221  Fed.  972  (under 
Connecticut  statute);  Altenberg  v. 
Grant,  85  Fed.   846,  29  CCA  186   (un- 

:der  Kentucky   constitution). 

ni.-r-Moore  v.  TT.  S.  One  Stave  Bar- 
rel Co.,  238  111.  644.  87  NB  636,  128 
AmSR^  163:  Gillett  v.  Chicaco  Title, 
etc.,  (io.,  feso  111.  878.  82  NB  891; 
Sprague  v.  National  Bank  of  Amer- 
ica, 172  111.  149,  60  NE  19,  64  AmSR 
17,  42  LRA  806  [aft  66  111.  A.  320]. 
'  Icy; — Bennett  v.  Stuart,  161  Ky. 
264;  170  SW  642;  Kentucky  Mat.  Inv. 


Co.  V.  Schaeter,  180  Ky.  227,  86  SW 
1098,  27  KyL  667. 

N.  J. — ^Easton  Nat.  Bank  v.  Ameri- 
can Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64 
A  917.  8  LRANS  271,  10  AnnCas  84. 

Tenn.— Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  123,  28  SW  668. 
45  AmSR  700,  26  LRA  609. 

See  also  infra  S  1546. 

[a]  Ho  new  lUblUty  oMatad. — 
Statutory  provisions  declaratory  of 
this  principle  create  no  new  Uabillty 
against  stockholders  but  merely  rec- 
ognize an  old  liability  and  make  it 
available  to  corporate  creditors. 
Feehan  v.  Kendrlck,  (Ida.)  179  P  607. 
But  see  Baines  v.  Babcock,  95  CaL 
581,  27  P  674,  30  P  776,  29>AmSR  158 
(holding  that  the  remedy  given  by 
Civ.  Code  9  322.  fixing 'the  personal 
liability  of  the  stockholders  of  a  cor- 
poration, is  purely  statutory,  and  fur- 
nishes to  creditors  of  the  corporation 
additional  security,  by  making  the 
stockholders  directly  liable  for  their 
proportion  of  the  corporate  debts,  and 
was  not  intended  to  diminish  the 
assets  of  the  corporation  by  releas- 
ing the  stockholder  from  his  indebt- 
edness to  the  corporation  on  account 
of  his  unpaid  subscription  for  stock, 
or  to  take  away  from  the  creditor 
the  right  to  resort  to  a  court  of 
equity  to  compel  its  payment). 

4».  U.  S. — Camden  v.  Stuart,  144 
IT.  S.  104,  12  set  686,  36  L.  ed.  363; 
Sawyer  v.  Hoag,  17  wall.  610,  21  L. 
ed.  731;  In  re  L.  M.  Alleman  Hard- 
ware Co.,  172  Fed.  611  [rev  on  other 
grounds  181  Fed.  810,  104  CCA  320] 
(in   Pennsylvania). 

Ala. — Nlcrosi  v.  Irvine.  102  Ala. 
648.  15  S  429,  48  AmSR  92. 

Cal. — Vermont  Marble  Co.  ▼.  Deo- 
lez  Granite  ro_^  135  Cal.  679,  67  P 
1057,  87  AmSR  143,  66  UlA  728; 
Merchants'  Mut.  Adjusting  Agency  v. 
Davidson,  23  Cal.  A.  274,  137  P  1091. 

Hawaii. — Hemenway  v.  Honolulu 
Clay  Co.,  Ltd.,  18  Hawaii  187. 

111.— Ailing  V.  Wenzel,  133  IlL  264, 
24  NB  551. 

Iowa. — State  Trust  Co.  v.  Turner, 
110  Iowa  664,  82  NW  1029,  63  LRA 
136. 

Md. — ^Hooper  v.  Central  Trust  <3o.. 
81  Md.  659,  32  A  506,  29  LRA  262. 

Mich. — Detroit  Peninsular  Sav. 
Bank  v.  Black  Flag  Stove  Polish  Co., 
105  Mich.  636,  63  NW  514. 

Mo.— A.  Wight  -Co.  V.  Steinke- 
meyer,  6  Mo.  A.  676. 

Nebr. — Oilkie,  etc..  Co.  v.  Dawson 
Town,  etc.,  Co.,  46  Nebr.  333,  64  NW 
978.   1097. 

N.   C— WhitlBck  V.   Alexander,  160 
N.    C.    466,    76    SE    538;    Hobgood    v. 
Bhien,   141  N.  C.   344,  63  SB  857. 
_  Oh. — ^Vandeusen  v.  Ransom,'  23  Oh. 
Cir.  Ct.  N.  S.   194. 


In  some  jurisdictions  liability  to  or  for  the  benefit 
of  creditors  of  a  corporation  is  imposed  by  statute, 
irrespective  of  the  question  of  fraud,  upon  stock- 
holders who  have  not  paid  in  full  for  their  shares, 
and  in  such  case  of  course  the  liability  is  based  solely 
upon  the  statute.**  In  other  oases  the  liability  of 
stockholders  contrary  to  their  agreement  has  been 
based  upon  the  doctrine,  that  the  capital  stock  of  a 
corporation,  and  particularly  unpaid  subscriptions 
thereto,  constitute  a  trust  fund  for  the  benefit  of 
its  creditors;**  Aiicording  to  the  better  opinion, 
however,  and  the  weight  of  more  recent  authority, 
the  rule  in  favor  of  creditors  is  not  properly  based 
upon  the  trust  fund  doctrine  at  all,  but  npon  the 
ground  of  fraud  in  expressly  or  impliedly  represent- 
ing to  the  public,  who  may  deal  with  the  corporation 
and  extend  credit  to  it  on  the  faith  of  its  capital 
stock,  that  such  stock  has  been  paid  in. full  -When  it 
has  in  fact  been  paid  in  part  only  or  when  nothins* 
at  all  has  been  paid  in.''°  But  an  actual  fraudulent 
intent  need  not  be  shown;  the  transaction  is  a  fraud 
in  law  as  against  cre^ditors,  uljJess  the  case  comes 
within  some  exception  to  the  general  rule,  if  the 

Pa.— Newton's  Elst^  46  Pa.  Super. 
40. 

Tenn.— Shields  v.  Clifton  HIU 
Land  Co..  94  Tenn.  128,  28  SW  668. 
45  AmSR  700,  26  LRA  609." 

Tex. — Mitchell  v.  Hancock,  {Civ. 
A.f  196  SW  694. 

wash. — Lantz  v.  Moeller.  76  Wash. 
429,  136  P  687,  60  LRANS  68;  Ada- 
mant Mfg.  Co.  V.  Wallace,  16  Wash. 
614,  48  P  416. 

Many  other  cases  supra  {  1480  are 
to  the  same  effect. 

[a]  "The  zaason,"  (1)  said  Mr. 
Justice  Woods  in  the  supreme  court 
of  the  United  States  in  speaking  of 
subscriptions,  "Is  that  the  stock  sub- 
scribed is  considered  in  equity  as  a 
trust  fund  for  the  payment  of  cred- 
itors. .  .  .  It  is  so  held  out  to 
the  public,  who  have  no  means  of 
knowing  the  private  contracts  made 
between  the  corporation  and  its  stock- 
holders. The  creditor  has,  therefore, 
the  right  to  presume  that  the  stoct 
subscribed  has  been  or  will  be  paid 
up,  and  if  it  is  not,  a  court  of  equity 
will  at  his  Instance  require  It  to 
be  paid."  ScovllI  v.  Thayer,  106  U. 
S.  143,  164.  26  L.  ed.  968.  ^2)  In  a 
later  case  It  was  said  by  Mr.  Justice 
Brown:  "It  is  the  settled  doctrine 
of  this  court  that  the  trust  arising 
In  favor  of  creditors  by  subscrip- 
tions to  the  stock  of  a  corporation 
cannot  be  defeated  by  a  simulated 
payment  of  such  subscription,  nor 
by  any  device  short  of  actual  pay- 
ment in  good  faith.  And  while  any 
settlement  or  satisfaction  of  such 
subscription  may  be  good  as  between 
the  corporation  and  the  stockhold- 
ers. It  Is  unavailing  as  against  the 
claims  of  creditors."  Camden  t. 
Stuart,  144  U.  S.  104,  113,  12  S(X 
686.  86  Ik  ed.  363. 

80.  XT.  S.— BoIIIns  ▼.  BrlerfleM 
Coal,  etc..  Co..  160  U.  S.  371.  14  SCt 
127,  87  L.  ed.  1113;  Handley  v.  Stuti. 
139  U.  S.  417.  11  SCt  630,  3B  L.  ed. 
227. 

Ala. — O'Bear  Jewelry  Co.  ▼.  Volfer. 
106  Ala.  206,  17  S  626,  64  AmSR  31. 
28  LRA  707. 

..Ga.— Allen  v.   Grant.  122  Oa.  662, 
60  SE  494. 

111.— Coleman  v.  Howe.  154  IlL  461, 
39  NB  726,  46  AmSR  13^. 

Iowa, — State  Trust  Co.  v.  Turner, 
111  Iowa  664,  88  NW  1029.  6*  LRA. 
136. 

Minn. — Randall  Printlnc  Oo.  v. 
Sanltas  Mineral  Water  Co..  120 
Minn.  268,  139  NW  606,  48  LRAira 
706;  Hastings  Malting  Oo.  v.  Iron 
Range  Brewing  Co.,  66  Minn.  28,  67 
NW  652;  Hospes  v.  Northwestern 
Mfg.,  etc.,  Co.,  48  Minn.  174.  SO  NW 
1117.  31  AmSR  637,  16  LRA  470; 
Deadwood  First  Nat.  Bank  v.  Oustln 
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stcick  was  issued  for  less  than  par  in  money  or  for 
property,  labor  or  services ,  taken  at  an  intentional 
or  known  overvaluation/'  Creditors  need  not  know 
the  amount  of-  stock  actually  subscribed  nor  the 
amount  actually  paid  on  stock  subscribed,  but  they 
have  the  right  to  assume  that  stockholders  who  have 
subscribed  for  stock  have  either  paid  or  will  pay 
for  their  sabscription.'' 

[$  1482]     (3)    Payment    of    Actual   Yahie    of 
Stock.    As  against  the  right  of  creditors  to  enforce 

Minerva  Cons.  Min.  Co..  42  Minn.  127, 
44  NW  192,  18  AmSR  610.  6  LRA 
676. 

Mo. — Coleman  .v.  Hagey,  252  Mo. 
102.  158  SW  829;  Colonial  Trust  Co.  v. 
McMUlan.  188  Mo.  547,  87  SW  B3S, 
107  AmSR  335;  Roger  v.  Toder,  (A.) 
195  SW  50. 

Nebr. — Dlcklnaon  v.  Kl!ne.  9$  Nebr. 
436.  148  NW  141. 

Oh. — Klnsey  t.  Mt  Auburn  Cable 
Co..  27  Oh.   Clr.  Ct.  683. 

Or. — Macbeth  v.  Banfleld,  45  Or. 
6BS,  78  P  693,  106  AmSR  670. 

Tex. — Thompson  v.  Amarlllo  First 
State  Bank,  211  SW  977. 

ta]  za  •  leadiar  mum  the  Minne- 
sota, sapreme  court,  after  referring 
to  a  number  of  cases  In  the  supreme 
court  of  the  United  States,  per 
Ultchell.  J.,  said:  "It  Is  difficult,  If 
not  Impossible,  to  explain  or  recon- 
cile these  cases  upon  the  'trust-fund' 
doctrine,  or,  in  the  light  of  them,  to 
predicate  the  liability  of  the  stock- 
fiolder  upon  that  doctrine.  But  by- 
putting  it  upon  the  ground  of  fraud, 
and  applying  the  old  and  familiar 
rules  of  law  on  that  subject  to  the 
peculiar  nature  of  a  corporation  and 
the  relation  which  Its  stockholders 
bear  to  It  and  to  the  public,  we  havef 
at  once  rational  and  logical  ground 
on  which  to  stand.  The  capital  of  a 
corporation  is  the  basis  of  its  credit. 
It  is  a  substitute  for  the  individual 
liability  of  those  who  own  its  stock. 
People  deal  with  It  and  give  it  credit 
on  the  faith  of  it.  They  have  a  right 
to  assume  that  it  has  paid-in  capital 
<to  the  amount  which  it  represents 
itself  as  having;  and  if  they  give  It 
credit  on  the  faith  of  that  represen- 
tation, snd  if  the  representation  Is 
false.  It  Is  a  fraud  upon  them;  and. 
in  case  the  corporation  becomes  In- 
solvent, the  law,  upon  the  plainest 
?>rlnciples  of  common  Justice,  says  to 
he  delinquent  stockholder,  "Make 
that  representation  good  by  paying 
for  your  stock.'  It  certainly  cannot 
require  the  Invention  of  any  new  doc- 
trine in  order  to  enforce  so  familiar 
a  rule  of  equity.  It  is  the  misrepre- 
sentation of  fact  In  stating  the 
amount  of  capital  to  be  greater  than 
it  really  Is  that  Is  the  true  basis  of 
the  liability  of  the  stockholder  in 
such  cases;  and  It  follows  that  It  Is 
only  those  creditors  who  have  relied, 
or  who  can  fairly  be  presumed  to 
.  bave  relied,  upon  the  professed 
amount  of  capital,  in  whose  favor 
the  law  will  recognize  and  enforce  an 
equity  against  the  holders  of  'bonus' 
stock.  This  furnishes  a  rational  and 
uniform  rule,  to  which  familiar  prin- 
ciples are  easily  applied,  and  which 
frees  the  subject  from  many  of  the 
difficulties  and  apparent  Inconsisten- 
cies into  which  the  'trust-fund' 
doctrine  has  Involved  It;  and  we  think 
that,  even  when  the  trust-fund  doc- 
trine has  been  invoked,  the  decision 
in  almost  every  well-considered  case 
to  readily  referable  to  such  a  rule." 
Hospes  v.  Northwestern  MfB^  etc., 
Co.,  48  Minn.  174.  197,  50  NW  1117, 
*1  AmSR  637.  15  LRA  470. 

51.  U.  8. — FUnn  v.  Bagley,  7  Fed. 
785. 

Ala. — ESIyton  Land  Co.  v.  Birming- 
ham Warehouse,  etc..  Co.,  92  Ala. 
407,  9  S  129,  26  AmSR  65,  12  LRA 
307. 

ni. — Sprague  v.  National  Bank  of 
Amerloa,  172  ni.  149.  50  NE  19.  64 
AmSR  17,  42  LRA  606;  Coleman  v. 
Howe,  164  111.  468,  39  NK  725,  46 
AmSR  133;  National  Bank  of  Amer- 
ica V.   Paclflc  R.   Co..   66   III.  A.   320 


.payment  in  full  for  stock  issned  op  payment  of  less 
than  the  par  value  in  money  or  property  it  is  no 
defense  that  the  stoclt  was  not  in  fact  worth  more 
than  the  amount  paid  or  the  value  of  the  property.'* 
[$  1483]  (4)  Boniu  Stock.  In  most  jurisdic- 
tions  when  stock  is  issued  by  a  corporation  without 
consideration  to  purchasers  of  corporate  bonds,  or 
otherwise  as  a  bonus  or  gratuity,  the  holders  are 
generally  liable  for  the  full  par  value  to  or  for  the 
benefit  of  creditors  of  the  corporation.'^*    In  such 


[atf  172  111.  149.  60  ilB  19,  84  AmSR 
i7,  42  ERA  606J. 

Iowa. — Boulton  Carbon  Co.  ▼, 
Mills,  78  Iowa  460.  43  NW  290,  6 
LRA  649. 

Me.— Olllln  V.  Sawyer.  93  Me.  161, 
44  A  677. 

Minn. — ^Hastings  'Malting  Co.  ▼. 
Iron  llange  Brewing  Co.,  66  Mlno.  S8, 
67  NW  662. 

Mo. — L.  M.  Rumsey  Mfg.  Co.  v. 
Kalme,  173  Mo.  561,  73  SW  470;  Van 
Clevo  V.  Berkey,  143  Mo.  109,  44  SW 
748,  42  LRA  693;  Anheuser-Busch 
Brewing  Assoc,  v.  Park  Novelty  Co., 
120  Mo.  A  513,  97  SW  209;  Carp  V. 
Chlpley,   78  Mo.  A.  22. 

Mont.— Kelly  v.  Clark,  21  Mont. 
291,  63  P  959,  69  AmSR  668,  42  LRA 
621. 

N.  T. — ^National  Tube- Works  Co.  v. 
Ollfillan,  124  N.  T.  302,  26  NE  538 
[aCf  46  Hun  248];  Lake  Superior 
Iron  Co.  v.  Drexel,  90  N.  T.  87;  Doug- 
lass v.  Ireland,  73  N.  7.  100;  Boynton 
V.  Andrews,  63  N.  7.  93. 

Oh. — Oates  v.  Tippecanoe  Stone 
Co..  67  Oh.  St.  $0,  a  NE  286,  68 
AmSR  706. 

Or. — Macbeth  v.  Banfleld,  46  Or. 
663.   78  P  693.  106  AmSR  670. 

Tex. — Cole  V.  Adams.  19  Tex.  Cly. 
A.  607,  49  SW  1062. 

Utah. — Henderson  v.  Tumgreo,  9 
Utah  432,  35  P  496. 

Wash. — Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.,  Co.,  16  Wash.  499, 
48  P  383,  737. 

See  also  supra  J  1489. 

Overvalnatloii  of  property,  labor, 
or  Bervloaa  see  supra  }  1487  et  seq. 

52.  Williams  V.  Chamberlain,  128 
Ky.  160,  94  SW  29.  29  KyL  606. 

53.  Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  SE  691;  Adamant 
Mfg.  Co.  T.  Wallace,  16  Wash.  614, 
48  P  416. 

Vayaoeat  of  aotnal  valna  oa  In- 
oisase  of  stook  see  Infra  {  1486. 

64w  U.  S. — ^Handley  v.  Stutz,  139 
U.  S.  417.  11  set  630,  35  L.  ed.  227 
[rev  on  other  grounds  41  Fed.  631] ; 
Clark  V.  Bever,  139  U.  S.  96,  11  SCt 
468,  36  L.  ed.  88;  Washburn  v.  Green, 
138  U.  S.  30,  10  set -280,  33  L.  ed. 
616;  Upton  V.  Trlbiloock,  91  U.  S. 
46,  23  L.  ed.  203;  French  v.  Busch, 
189  Fed.  480;  Allen  v.  Fairbanks,  45 
Fed.  446;  Preston  v.  Cincinnati,  etc.,  R. 
Co.,  36  Fed.  64,  1  LRA  140;  Butler  v. 
Asplnwall,  33  Fed.  217  [aCC  133  U.  S. 
595,  10  SCt  417,  33  L.  ed.  779].  Cora- 
pare  Seaboard  Nat.  Bank  v.  Slater, 
117  Fed.  1002  (holdlne  that  Nebr. 
Const,  art  lib  S  4,  which  provides 
that  the  original  subscribers  to  the 
stock  of  a  corporation  shall  be  indi- 
vidually liable  to  creditors,  after  the 
property  of  the  corporation  shall  have 
been  exhausted,  "to  the  extent  of 
their  unnald  sub.scrlntions.  and  the 
liability  for  unpaid  subscriptions  shall 
follow  the  stock,"  does  not  Impose  lia- 
bility upon  a 'holder  of  stock  which 
was  never  subscribed  for,  but  was 
delivered  to  him  as  a  bonus  for  mak- 
ing a  loan  to  the  corporation,  without 
any  agreement  or  expectation  that  it 
should  be  paid  for). 

Cal. — J.  F.  Luce  Co.  v.  McMuUea, 
173    P   1000. 

Del.— Du  Pont  v.  Ball,  106  A  89; 
John  W.  Cooney  Co.  v.  Arlington  Ho« 
tol  Co.,  101   A  879. 

Fla. — Knight,  etc  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  66  Fla.  728, 
46  S  286. 

Ill— Olllett  V.  Chicago  Title,  etc, 
Co.,  230  111.  373.  82  NB  891  •  Hlckllng 
V.  Wilson,  104  111.  54;  Jewell  v.  Rocx 
River  Paper  Co.,  101  IIL  67. 


Iowa. — ^Tuthlll  Spring  Co.  v.  Smith, 
90  Iowa  331,  57  NW  853. 

Ky. — Haldeman  v.  AinsUe,  82  Ky. 
395. 

La. — ^Belknap  v.  Adams,  49  La.  Ann. 
1360,  22  S  382. 

Mich. — Union  City  Lumber  Co.  v. 
Traverse  City,  etc.,  R.  Co.,  170  Mich. 
206,  136  NW  463;  PeninsuUr  Sav. 
Bank  v.  Black  Flag  Stove  Polish  Co., 
106   Mich.   635,   63  NW  614. 

Minn. — Randall  Printing  Co.  v. 
Sanitas  Mineral  water  Co^  120  Minn. 
268,  139  NW  606,  48  LRANS  706: 
Wallace  v.  Carpenter  Electric  Heating 
Mfg.  Co.,  70  Minn.  321,  73  NW  189, 
68  AmSR  630;  Hospes  v.  North- 
western Mfg:,  etc.,  Co^  48  Minn.  174, 
50  NW  1117,  31  AmSR  637,  16  LRA 
470. 

Mo. — Skralnka  v.  Allen,  76  Mo.  884 
[rov  7  Mo.  A.  4341;  A.  Wight  Co.  v. 
Steinkemeyer,   6   Mo.  A.   675. 

N.  J. — Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  618 
[aff  82  N.  J,  Eq.  364,  91  A  10691; 
Easton  Nat.  Bank,  v.  American  Brick, 
etc.,  Co.,  70  N.  J.  teq.  732,  64  A  917,  8 
LRANS  271,  10  AnnCas  84;  Hebberd 
V.  Southwestern  Land,  etc.,  Co.,  55 
N.  J.  Eq.  18.  36  A  122;  See  v.  Heppen- 
helmer,  69  N.  J.  Eq.  38,  61  A  843. 

N.  7. — Stevens  v.  Episcopal  Church 
History  Co.,  140  App.  Dlv.  570,  126 
N7S  673.  But  see  Chrlstensen  v.  Eno, 
106  N.  7.  97,  12  NE  648,  SO  AmR  429 
(holdini;  that  the  unissued  shares  of 
stock  of  a  corporation  are  not  assets 
in  its  hands,  and  in  the  absence  of 
any  statutory  provision,  or  provision 
of  its-  charter,  one  to'  whom  shares 
have  been  transferred  by  it  gratui- 
tously, does  not,  by  accepting  them, 
become  a  debtor  to  the  company  or 
make  himself  liable  to  pay  the  nomi- 
nal-face of  the  shares  as  upon  a  sub- 
scription for  the  stock  or  a  contract, 
and  an  action  is  not  maintainable 
against  him  by  a,  creditor  of  the  cor- 
poration to  compel  him  to  pay  for 
such  shares). 

Oh. — Klnsey  v.  Mt.  Auburn  Cable 
Co.,  27  Oh.  Clr.  Ct.  633;  WeUston 
First  Nat.  Bank  v.  Patton  Co..  IS 
Oh.  Clr.  Ct.  N.  S.  289. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc.,  Co..  87  Tenn.  262,  10  SW  495. 
10  AmSR  658,    3   LRA  37. 

Utah. — Rolapp  v.  Ogden,  eta,  R. 
Co.,  37   Utah   540,  110  P  364. 

Wash. — Gordon  v.  Gumming.  78 
Wash.  515,  139  P  489;  Barto  v.  Nix, 
15  Wash.    563,    46  P   1033. 

Ens:.— Welton  v.  Saffery,  [18971  A. 
C.  299;  In  re  Eddvstone  Mar.  Ins.  Co., 
£1893]  S  Ch.  9;  In  re  Railway  Tlme- 
Tables  Pub.  Co.,  Ltd.,  62  L.  J.  Ch. 
935. 

Man. — Re  Constructions,  19  Man. 
628;  Re  Jones.  18  Man.   649. 

Ont. — Re  Owen  Sound  Lumber  Co., 
38  Ont.  L.  414.  11  OntWN  306,  38 
DomLR  587  [varylnt  34  Ont.  L.  628, 
9  OntWN  103,  25  DomLR  812):  Re 
McGin  Ch4lr  Co..  ?«  Ont.  L.  264,  3 
OntWN  1074,  21  OntWR  921,  5  Dom 
LR  73;  In  re  Cornwa'l  Furniture  Co., 
20  Ont.  L.  620;  Re  Colllnewood  Dry 
npck  Ship  Bldg..  etc..  Co.,  20  Ont. 
107:  Re  Cornwall  Furniture  Co..  14 
OntWR  352. 

But  compare  supra  |  1480,  text  and 
notes  28-34.  - 

"It  does  no  violence  to  settled  rules 
or  to  equitable  prlnclnles  to  permit 
the  conoplalnant  creditor  to  regard 
them  precisely  as  they  had  arranged 
to  be  regarded,  namely,  as  having 
contracted  to  have  and  receive  certain 
shares  of  the  capital  stock  to  be 
issued  by  the  corporation  debtor  as 
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a  ease  it  has  been  held  that  aceeptanee  of  the  stock 
constitutes  a  sufficient  subscription  to  carry  any 
liability  that  may  attach  thereto."'^  Where  persons 
subscribe  for  bonds  of  a  corporation  under  the  con- 
dition that  they  shall  receive  an  equal  amount  of 
stock  therewith,  the  money  paid  on  the  subscription 
is"  payment  fox  the  bonds  alone."  However,  a  well- 
defined  limitation  of  the  rule  has  been  recognized 
which  is  to  the  effect  that  it  is  only  subsequent 
creditors  who  are  entitled  to  enforce  their  claims 
against  holders  of  stock  issued  as  a  bonus  since  it 
is  only  they  who  could,  by  any  legal  presumption, 
have  relied  on  the  stock  so  issued  as  representing 
actual  capital." 

Stock  once  fully  paid.  Where  the  corporate  stock 
has  been  fully  paid  for  by  the  subscribers,  no  ex< 
ception  can  be  taken  to  an  arrangement  by  which 
a  portion  is  returned  to  the  corporation  to  be  held 
as  treasury  stock  and  issued  as  a  bonus  to  sab-- 
Bcribers  for  bonds  of  the  corporation.'* 

[(  1484]  (5)  Stock  Issued  u  Fnll  Paid.  The 
fact  that  stock  is  issued  as  full  paid  does  not  estop 
creditors,  but  in  such  case  they  may  prove  the  fact 
and  compel  payment  of  sufficient  of  the  Unpaid 
amount  to  satisfy  their  debts.""  Further,  where 
a  constitutional  provision'  requires  that  the  stock- 
holders shall  be  liable  for  the  indebtedness  of  the 


corporation  to  the  amount  subscribed,  the  corpora- 
tion cannot  limit  the  liability  of  stockholders  by  a 
provision  in  the  articles  of  incorporation  that  stock 
shall  be  regarded  as  fully  paid  on  payment  of  less 
than  its  face  value." 

[$  1485]  (6)  Preferred  Stock.  Preferred  as 
well  as  common  stockholders  are  subject  to  the  rule 
requiring  payment  as  to  creditors;'^  and  a  statute 
providing  that- "in  no  event  shall  a  holder  of  pre- 
ferred stock  be  personally  liable  for  the  debts  of 
the  corporation;  but  in  case  of  insolvency  its  debts 
or  other-liabilities  shall  be  paid  in  preference  to  the 
preferred  stock,"  does  not  affect  the  liability  of 
preferred  stockholders  to  calls  and  assessments 
made  by  the  directors  or  by  the  court  in  case  of 
insolvency  for  unpaid  installments  up  to  the  par 
value  of  the  stock,  to  which  such  stockholders  are 
subject  under  the  provisions  of  another  statute 
equally  with  holders  of  common  stock.*^ 

[$  1486]  (7)  Increased  Stock.  On  an  increase 
of  capital  stock  the  rule  is  that,  if  the  increase 
is  for  the  purpose  of  adding  to  the  original  capital 
stock  and  enabling  the  corporation  to  do  a  larg^ 
and  more  profitable  business,  subscribers  for  or 
purchasers  of  the  new  stock  stand  upon  practically 
the  same  basis  as  subscribers  to  original  stock  and 
are  liable,  as  against  creditors,  for  the  par  value. 


a  part  of  Its  original,  authorized 
capital  and  to  dlsre^rard,  aa  not  blnd- 
ins  upon  creditors,  the  stipulation 
that  nothing  should  be  paid-  for  the 
stock."  Union  City  Lumber  Co.  v. 
Traverse  City,  etc^  R.  Co.,  170  Mich. 
SOS,    £18,    186    NW    463. 

[a]  Beasona  for  rtd*,/— (1)  "Aa 
the  capital  stock  constitutes  a  trust 
fund  for  the  payment  of  debts.  It 
cannot  be  given  away  from  the  de- 
mands of  creditors,  and  hence  the 
holders  of  bonus  stock  may  be  re- 
quired to  pay  for  It  in  satisfaction 
of  the  demands  of  creditors,  after 
the  exhaustion  of  all  other  assets, 
upon  the  ground  that  its  Issuance  to 
them  was  a  fraud  In  law  u(ion  the 
creditors."  Hebberd  v.  Southwestern 
I>and,  etc„  Co.,  65  N.  J.  Eq.  18,  81,  86 
A  122.  (2>  The  issuing  of  the  stOOk 
of  a  corporation  as  paijl  up  when  It 
is  not  so  in  fact  Is  a  public  and  a 
private  wrongs,  a  cheat  and  a  fraud, 
which  enables  the  corporation  to  ob- 
tain credit  and  property  by  false  pre- 
tenses. Wallace  v.  Carpenter  Electric 
Heatine  lite.  Co.,  70  Minn.  S21,  73 
NW  189,  68  Am<SR  fiSO.  (8)  'rrhe 
right  of  creditors  to  compel  the  hold- 
ers of  'bonus'  stock  to  pay  for  it, 
contrary  to  their  actual  agreement 
with  the  corporation,  rests  neither  oil 
implied  contract  nor  upon  any  trust- 
fund'  doctrine,  but  upon  the  ground 
of  fraud."  Hospes  v.  Northwestern 
Mfg.,  etc.,  Co..  48  IMnn.  174,  175,  50 
NW  1117,  81  AmSR  637.  15  LRA  470. 
To  same  effect  Randall  Printing  Co. 
v.  Sanltas  Mineral  Water  Co~  120 
Minn.  268,  189  NW  606,  48  IiRANS 
706. 

Cb]  XUnstnttloii.— Whereby  the 
terms  of  the  subscription  agreement 
to  the  bonds  of  a  corporation,  the  sub- 
scribers, upon  payment  of  the  amount 
subscribed,  are  to  have  delivered  to 
them  by  the  trustee  the  number  of 
bonds  subscribed  and  paid  for  and 
also  an  amount  of  the  capital  stock 
equal,  "at  Its  par  value,  to  the  par 
value  of  the  bonds  subscribed,"  such 
subscribers,  upon  payment  of  their 
subscriptions,  become  stockholders, 
as  to  creditors  of  the  corporatfon, 
whether  they  take  actual  possession 
of  the  bonds  or  stock  or  leave  them 
with  the  trustee.  Kent  v.  Chlcaeo 
Title,  etc..  Co.,  230  111.  495.  82  NE 
911:  Nelson  v.  Chicago  Title,  etc.. 
Co.,  230  111.  440,  82  NE  911;  Gillett  v. 
Chicago  Title  etc.,  Co.,  230  111.  873, 
82  NE  R91. 

[c]     Solders  of  voting  tmat  oev- 


Uflcatea  to  whom  common  stock  was 
given  as  a  bonus  on  purchase  of  pre- 
ferred stock  are  beneflcial  owners  and 
liable  to  corporate  creditors  for 
amounts  unpaid  on  common  stock. 
No  interest  in  the  stock  is  held  by 
the  holders  except  such  as  is  neces- 
sary to  enable  them  to  execute.  Jo'in 
W.  Cooney  Co.  v.  Arlington  Hotel 
Co..    (Del.)    101  A  879. 

[dl  Vmtsfar  tiironch  fntamudl* 
Mrjr.!— That  bonus  stock  to  be  de- 
livered to  subscribers  for  bonds  of 
a  corporation  was  transferred  to  a 
trust  company  holding  the  mortgages 
securing  the  bonds,  and  by  it  trans- 
ferred to  the  bondholders  on  their 
purchase  of  bonds,  could  not  relieve 
the  latter  from  their  statutory  lia.> 
bility  as  stockholders  with  respect  to 
creditors  of  the  corporation.  French 
▼.  Busch,  189  Fed.  480. 

UtcxLxiaf  noBajr  to  t^f  AeMs-  o> 
oontlBiM  raataMsa  see  Intra  {  i486. 

58.  Clark  v.  Bevef,  189  TT.  S.  98, 
11  set  468.  SE  L.  ed.  88;  Washburn 
V.  Green,  188  U.  8.  80,  10  SCt  280, 
88  li.  ed.  616;  French  ▼.  Busch,  189 
Fed.  480;  Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co..  66  Fla.  728, 
46  S  286;  Union  City  Lumber  Co.  v. 
Traverse  City,  etc.,  R.  Co..  170  Mich. 
806,  186  NW  468;  Holcombe  v.  Tren- 
ton White  City  do.,  80  N.  J.  Bq.  122, 
82  A  618  Call  82  N.  J.  Eq.  864,  91 
A    10691. 

Fa]  BsllvMT  tbtongli  tnut  eoBi< 
Buay. — ^The  fact  that  bonus  stock  to 
be  delivered  to  subscribers  for  bonds 
of  a  corporation  was  transferred  to 
a  trust  company  holding  the  mort- 
gages securing  the  bonds  and  by  it 
transferred  to  the  bondholders  on 
their  purchase  of  the  bonds,  cannot 
relieve  the  latter  from  their  statu- 
tory liability  as  stockholders  with 
recpect  to  creditors  of  the  corpora- 
tion.    French  v.  Busch,  189  Fed.  480. 

6&  Gillette  v.  Chlca^a  Title,  etc, 
Co..   230   111.   373,  82   NE  891. 

57.  Hflndley  v.  Stutz,  139  TJ.  S. 
417,  11  SCt  530,  35  L.  ed.  227;  Hospes 
V.  Northwestern  Mfg.,  etc.,  Co.,  48 
Minn.  174,  50  NW  1117,  81  AmSR 
637.  15  LRA  470;  Deadwood  First  Nat. 
Bank  v.  Gustin  Minerva  Cons.  Mln. 
Co..  42  Minn.  327,  44  NW  198,  18 
AmSR   510.    6  LRA  676. 

B8.  Clinton  Mln.,  etc..  Co.  v.  Jaml- 
.<lon.   256  Fed.   577. 

69.  tr.  S.— Handley  v.  Stut«,  189 
U.  S.  417,  11  SCt  540,  36  L.  ed.  227 
(doctrine  conceded,  although  not  ap- 


pliod) ;  Wallace  v.  Welnstein,  257  Fed. 
626;  in  re  Duryea  Power  Co.,  159 
Fed.  783;  StuU  v.  Handley,  41  Fed. 
531  [rev  on  other  gxounds  189  U. 
S.  417,  11  SCt  630,  85  L.  ed.  227]; 
Foreman  v.  Blgelow,  9  F.  Cas.  No. 
4,984,   4   Cliff.    508. 

Cal. — ^Los  Angelea  Home  Sav.  Bank 
V.  Los  Angeles  City  Realty  Co.,  176 
Cal.  731,  171  P  290;  R.  H.  Herron 
Co.  v.  Shaw,  165  CaL  668,  133  P  418, 
AnnCasl915A    1266.   , 

Fla. — Knight,  etc^  Co.  ▼.  Tampa 
Sand  Lime  Brick  Co..  65  Fla.  728, 
46  8  286. 

111.— Oillett  V.  Chicago  TlUe.  etc* 
Co.,  230  111.  878,  82  NE  891;  Oardea 
(^ty  Sand  Co.  v.  American  Refus* 
Crematory  C!o.,  206  m.<42,  68  NB 
724;  Coleman  t.  Howe,  164  111.  4S8, 
89  NE  726.  46  AmSR  188;  Fox  t. 
Produce  Cold  Storage  Bxch.,  192  IlL 
A.  801;  Howe  v.  nitnols  Agricultural 
Works,  46  HI.  A.  86  taff  1S4  111.  4S8. 
39  NE  786,  46  AmSR  188]. 

Md. — Crawford  ▼.  Rohrer,  69  lU. 
699. 

Minn. — State  Bank  of  Commerce  v. 
Kenney  Band  Instrument  Co.,  173  NW 
560;  Dead  wood  First  Nat.  Bank  t, 
Gustin  Minerva  Cons.  Mln.  Co..  48 
Minn.  827.   44  NW   198. 

Mo. — ^Van  Clerve  v.  Berkey,  143  Ko. 
109,  44  SW  743,  42  LRA  693;  Eyer- 
man  v.  Krieckhaus,  7  Mo.  A.  4SS; 
Wight  Co.  V.  Stelnkemeyer,  6  Mo.  A. 
575;  Pickering  v.  Templeton,  2  Mo. 
A.   424. 

Tex. — ^Nenny  v.  Waddill,  6  Tei. 
Civ.  A.   244,   26   SW  308. 

"As  between  the  creditors  of  tb» 
corporation  and  the  original  holders 
of  the  stock  .  .  .  it  In  no  man- 
ner affects  the  rights  of  the  former 
that  the  stock  has  been  issued  a* 
fully  paid-up  stock;  for  their  rights 
depend  not  npon  the  mere  appear- 
ance of  things,  but  upon  the  actual 
bona  fide  payment  by  the  stock- 
holder, whether  that  payment  be  al- 
leged to  have  been  made  in  moneT 
or  property!"  Crawford  v.  Rohrer, 
59   Md.  6119,   604    Cper  Alvey    J.). 

iMBaao*  as  "foil  paid"  to  yay  d*M 
or  oo&tlniie  bnatasss  see  infra  i  148°. 

60.  Security  Trust  Co.  v.  Ford.  Js 
Oh.  St  822,  79  NE  474,  8  LKANS 
2fiS 

61.  Klrkpatrlck  ▼.  American  AllaU 
Co.,  140  Fedri86.  „ 

63.  Klrkpatrick  v.  American  Al- 
kali Co.,  140  Fed.  186  (construing  JM 
New  Jersey  General  Corporation  Act 
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notwithstanding  any  agreement  with  the  corpora' 
lion  to  the  contrary.**  So  if  a  corporation  increases 
its  capital  stock  and  distributes  part  of  the  new 
stock  among  the  stockholders  as  full  paid  without 
any  consideration,  they  will  be  liable  to  creditors  of 
the  corporation  for  its  par  value.**  By  the  weight 
of  authority,  however,  tMs  rule  does  not  apply  where 
an  active  corporation  issues  stock  for  the  purpose 
of  paying  its  debts,,  or  for  the  purpose  of  procnriug 
money  for  the  prosecution  of  its  business,  where  its 
original  capital  has  become  impaired  by  loss  or 
misfortune,  but  in  such  a  case,  in  the  absence  of 
eonstitntional  or  statutory  prohibition,  it  may  issue 
stock  as  full  paid  on  payment  of  its  actual  value, 

[P.  L.    (1896)    pp   283,    284   c  185]    it 


instead  of  its  par  valne,  and'  if  the  transaction  is 
honest  and  fair,  the  holders  of  the  stock  will  not 
be  liable  even  to  creditors  on  the  theory  that  the 
stock  is  not  paid  np,*°  and  this  is  true  notwithstand- 
ing constitutional  and  statutory  provisions  to  the 
effect  that  a  stockholder  shall  be  liable  for  the 
amount  unpaid  upon  his  stock**  or  even  prohibiting 
a  corporation  from  issuing  stock  except  for  money 
paid,  labor  done,  or  property  actually  received,  and 
declaring  that  all  fictitious  increases  of  stock  or 
indebtedness  shall  be  void.*'  Under  like  circum- 
stances a  corporation  may  issue  new  stock  as  a 
bonus  to  induce  persons  to  purchase  its  bonds  at 
their  par  value,**   or  to  take  theib  in  payment  of 


18,  21,  22).      S««  also  supra  I  S8I^ 

83.  HandUjr  v.  Stutz,  139  U.  S.  417, 
11  set  S30,  S5  Ik  ed.  227:  Rlckerson 
Roller-Mill  Co.  T.  Farrell  Fdy.,  etc., 
Co.,  76  Fed.  (S4,  2t  CCA  302;  FUnn 
T.  Barley,  7  Fed.  786  (holdlns  that 
where  defendants  had  subscribed  and 
agreed  to  pay  certain  sums  of  money 
toward  the  Increased  capital  stock  of 
«  corporation,  with  the  understand- 
intr  that  they  were  to  receive  stock 
therefor  at  alxty-slx  and  two-thirds 
cents  on  the  dollar,  which  was  all 
the  existing  stock  was  worth,  and 
all  that  the  new  stock  could  be  sold 
for,  and  the  arrangement  was  carried 
out  and  certtflcates  of  stock  Issued, 
although  the  case  was  a  hard  one 
upon  defendants  and  no  fraud  was 
Intended,  the  assignee  in  bankruptcy 
of  the  corporation  could  hold  them 
for  the  remaining  one  third  of  the 
par  value  of  the  stock);  Veeder  v. 
Mudgett,  96  N.  Y.  295:  Kinsey  v.  Mt. 
Auburn  Cable  do.,  27  Oh.  Clr.  Ct. 
683;  In  re  Weymouth,  etc.,  Steam 
Packet  Co..    [1891]   1   Ch.   68. 

•«.  Handley  v.  Stutz,  189  U.  S.  417, 
11  set  5S0,  as  L.  ed.  227. 

ApplloatJUm  of  dlvUaBfla,  ■inrplna, 
or  bicreaeed  Taloe  ot  Bxopertar  see 
Infra  S  1491. 

68.  r.  S.— Handley  v.  StuU,  1J9  V. 
S.  417,  11  set  630,  86  L.  «d.  227; 
Fogg  V.  Blair.  139  U.  S.  118,  11  SCt 
4T(,  36  Ik  ed.  104:  Clark  v.  Beyer, 
139  U.  S.  96.  11  set  468,  86  L.  ed. 
88;  Thorns  v.  Goodnuui,  264  Fed.  89; 
Ingraham  v.  Commercial  Lead  Co.. 
177  Fed.  841,  101  CCA  817  [cer- 
tiorari den  220  U.  S.  619,  81  SCt 
721,  66  L.  ed.  612];  Union  li.  ft  T. 
Co.,  T.  Southern  California  Motor 
Boad  Co..  61  Fed.  840. 

Cal. — ^Kellerman  v.  Maler,  116  Cal. 
416,  48  F  377;  Stein  v.  Howard,  66 
Cal.  616,  4  F  662  (holding  that  an  In- 
crease of  stock  in  a  water  company, 
and  an  issue  of  the  same  at  the 
actual  market  value,  which  was  less 
than  the  par  value,  for  the  purpose 
of  enlarging  the  works,  was  not  a 
ilctitlous  issue,  and  was  authorised). 
.  Colo. — Speer  y.  Bordeleau,  20  Cola 
A.  413.  7*  P  832. 

,,Mlch. — Dununer  Ml.  Stoiedley,  110 
Mich.  466,  66  NW  260,  (8  LRA.  490. 
^  N.  Y.— Van  Ctott  ▼.  Van  Brunt,  82 
N.  T.   636. 

^Oh. — ^Kinsey  v.  Mt.  Anbum  Cable 
COa  27  Oh.  <Sr.  Ct  688. 
^Tenn. — Morrow  v.  Nashville  Iron, 
etc.,  Co.,   87   Tenn.    262,    10   SW  496, 

10  AmSR  668,  8  LRA  87   (dictum). 
^Tex. — ^Mathis    v    Pridham,    1    Tex. 
Ctv.  A.    68,    20   SW  1016. 

.  [a]  Ooatra.— Jackson  v.  Traer,  64 
Iowa  469,  20  NW  764,  62  AmR  449 
tdisappr  Clark  v.  BoTer.  139  U.  S.  96, 

11  set  468,  3S  L.  ed.  88]  (Rothrock, 
C.  J.,  and  Seevers,  J.,  dls.). 

[b]  mnsttatloaa^d)  A  railroad 
company,  of  which  defendant's  in- 
testate was  president  and  a  stock- 
holder, liad  a  settlement  with  a  con- 
struction company,  of  which  he  was 
also  a  member,  for  work  done  in. 
building  the  road.  The  railroad  com- 
pany being  unable  to  pay  the  claim 
of  the  construction  company,  de- 
livered to  It  three  thousand  live 
hundred  shares  of  Its  stock  at  twenty 
cents  on  the  dollar,  and  they  were 
accepted  In  fuU  MUafaction  of  the 


debt.  The  stock  was  not  worth  any- 
thing on  the  market,  and  was  issued 
directly  to  defendant's  Intestate,  and 
no  other  payment  than  the  twenty  per 
cent  was  ever  made  on  the  stock. 
A  judgment  creditor  of  the  rail- 
road company  filed  a  bill  to  compel 
the  i>ayment  by  defendant  of  his 
claim  upon  the  theory  that  he  was 
liable  for  the  par  value  of  the  stock, 
whatever  may  have  been  its  mar- 
ket value  at  the  time  It  was  is- 
sued. It  was  held  that  he  could  not 
recover.  Clark  v.  Bever,  189  U.  S. 
96,  11  set  468,  86  L.  ed.  88.  (2)  An 
active  corporation,  for  the  purpose 
of  i>aylng  its  debts  and  obtaining 
money  to  prosecute  its  business,  is- 
sued i>onds,  and  finding  It  impossible 
to  negotiate  them,  also  Issued  shares 
of  capital  stock  in  an  amount  equal- 
ing the  par  value  of  the  bonds  as  an 
additional  Inducement  to  their  pur- 
chase. The  bonds  and  stock  were 
sold  at  a  price  fairly  representing 
their  market  value,  without  any  un- 
fair dealing  on  the  part  of  any  one 
connected  with  the  transaction.  Un- 
der these  circumstances  it  was  held, 
that  the  purchasers  could  not  be 
call,ed  upon  to  respond  for  the  par 
value  of  the  stock  at  the  suit  of 
the  creditors  of  the  corporation. 
"To  say,"  said  the  court,  "that  a  cor- 
poration may  not,  under  the  cir- 
cumstances above  Indicated,  put  its 
stock  upon  the  market  and  sell  it  to 
the  bignest  bidder,  is  practically  to 
declare  that  a  corporation  can  never 
increase  its  capital  by  a  sale  of 
shares,  1^  *  the  original  stock  has 
fallen  below  par.  The  wholesome 
doctrine,  so  many  times  enforced  by 
this  court,  that  the  capital  stock  of 
an  insolvent  corporation  la  a  trust 
fund  for  the  payment  of  its  debts, 
rests  upon  the  idea  that  the  creditors 
have  a  right  to  rely  upon  the-  fact 
that  the  subscribers  to  such  stock 
have  put  Into  the  treasury  of  the 
corporation,  in  some  form,  the 
amount  represented  by  it;  but  it  does 
not  follow  that  every  creditor  has  a 
right  to  trace  each  share  of  stock 
Issued  by  such  corporation,  and  in- 
quire whether  its  holder,  or  the  per- 
son of  whom  he  purchased,  has  paid 
its  par  value  for  it.  It  frequently 
happens  that  corporations,  as  Well  as 
Individuals,  find  it  necessary  to  in- 
crease their  capital  in  order  to  raise 
money  to  prosecute  their  business 
successfully  and  one  of  the  most  fr». 
quent  methods  resorted  to  is  that  of 
Issuing  new  shares  of  stock  and  put- 
ting tnem  upon  the  market  for  the 
best  price  that  can  be  obtained;  and 
so  long  as  the  transaction  Is  bona 
flde,  and  not  a  mere  cover  for  'water- 
ing' the  stock,  and  the  obnsideratlon 
obtained  represents  the  actual  valne 
of  such  stock  the  courts  have  shown 
no  disposition  to  disturb  it.  Of 
course  no  one  would .  take  stock  so 
Issued  at  a  greater  price  than  the 
original  stock  could  be  purchased  for, 
and  hence  the  ability  to  negotiate  the 
stock  and  to  raise  the  money  ntust 
depend  upon  the  fact  whether  the 
purchaser  shall  or  shall  not  be  called 
upon  to  respond  for  its  par  value." 
Handley  v.  Stutz,  139  U.  S.  417,  430, 
11  SCt  630,  86  L..  ed.  227.  To  same 
effect  Stein  v.  Howard,  66  Cal.'616,  4 
P  662. 
[o]    Xa   K  lieUUBf  tt*  .aovxenM 


cowt  of  the  tmited  (Kates  refused 
to  follow  the  deolslons  of  the  U(heet 
oonrts  In  the  atatea,  construing  their 
own  statutes,  as  shown  by  Shriokle 
V.  Watts,  94  Ho.  410,  7  SW  274; 
Kehlor  v.  Lademann,  11  Mo.  A.  660; 
Chouteau  v.  Dean,  7  Mo.  A.  210,  and 
as  shown  by  the  decision  of  the  su- 
preme court  of  Iowa  In  Jackson  v. 
Traer,  64  Iowa  469,  20  NW  764.  62 
AmR  449.  See  also  Tama  Water- 
Power  Co.  v.  Hopkins,  79  Iowa  663, 
44  NW  797;  Boulton  Carbon  Co.  v. 
Mills,  78  Iowa  460,  43  NW  290,  6 
LRA  649. 

[d]  The  role  does  not  apply  where 
the  par  value  of  original  corporate 
stock  Is  one  hundred  dollars  per 
share,  for  which  there  is  no  written 
subscription,  but  the  corporators 
agree  orally  before  the  Incorpora- 
tion that  they  are  to  purchase  the 
same  for  less  than  par  per  share, 
full  paid,  which  la  done  after  incor- 
poration. Such  stockholders  are  lla- 
Dle  for  the  unpaid  balance  to  cred- 
itors of  the  corporation  after  its  in- 
solvency, as  they  are  to  be  deemed 
subscribers  and  not  purchasers,  no 
formal  agreement  In  writing  or 
otherwise  to  pay  the  par  value  of 
the  stock  being  necessary,  but  their 
liability  being  fixed  by  their  owner- 
ship of  the  stock.  Vermont  Marble 
Co.  V.  Decles  Granite  Co.,  136  Cal. 
579,  67  P  1057.  87  AmSR  143,  66  LRA 
728.  To  same  effect  Merchants'  Mut. 
Adjusting  Agency  v.  Davidson,  28 
Cal.  A.  274.  187  P  1091;  and  other 
cases  supra  S  1480. 

[e]  Oorporatioa  aot  a  "foing  eoa- 
oem/*— Although  a  manufacturing 
corporation  becomes  a  legal  entity 
after  its  organization,  it  Is  not  a 
"going  concern"  where  it  does  not 
manufacture  the  articles  which  It  is 
organized  to  manufacture  and  has  no 
capital  with  which  to  commence 
business,  and  therefore  persons  pur- 
chasing unissued  stock  at  less  than 
par  with  knowledge  of  the  facts  are 
liable  to  subsequent  creditors  for 
corporate  debts.  Utlca  Fire  Alarm 
Tel.  Co.  V.  Waggoner  v.  Watchman 
Clock  Co.,  168  Mich.  618,  182  NW  602. 

06.  Thorns  v.  Qoodman,  264  Fed. 
89. 

67.  Ingraham  v.  Commercial  Lead 
Co.,  177  Fed.  841,  101  CCA  817  tcer- 
tlorarl  den  220  U.  S.  619,  81  SCt  721, 
66  L.  ed.  612]  (holding  that  a  Mis- 
souri corporation  which  was  a  going 
concern,  but  had  become  in  fact  In- 
solvent and  was  without  credit,  and 
whose  stock  was  of  no  value,  could 
lawfully  in  good  faith  issue  new 
stock  to  its  old  stockholders  as  a 
bonus  for  loans  made  to  It  to  pay 
its  debts  and  to  enable  It  to  resume 
business,  an^  on  its  failure  such 
stockholders  could  not  be  called  on 
by  creditors  to  pay  par  value  for 
such  stock  as  if  they  had  subscribed 
to  the  original  stock  of  the  corpora- 
tion. See  Missouri  constitution  and 
statute  supra  t  636);  Kellerman  v. 
Maler,  116  Cal.  416,  48  P  377:  Stein 
V.  Howard,  66  Cai.  616,  4  P  662; 
.Speer  v.  Bordeleau,  20  Colo.  A.  413, 
79  F  832;  Mathias  v.  Pridham,  1  Tex. 
Civ.  A.  68,  20  SW  1015. 

68.  Handler  v.  Stutz,  139  U.  S.  417, 
11  SCS;  630,  35  L.  ed.  227:  Fogg  v. 
Blair,  139  tl.  8.  118,  11  SOt  476,  86 
L.  ed.  104;  Dummer  v.  Smedley,  110 
Mich.  466.  68  NW  260,  S8  LRA  490.|^ 
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indebtedness  dae,**  or  in  order  to  procare  a  loan 
necessary  to  pay  its  debts  and  to  enable  it  to  con- 
tinue its  business.'"  In  such  cases  the  legality  of 
the  issue  as  against  creditors  depends  lipon  the  good 
faith  of  those  participating  in  the  transaction.'^ 
On  the  same  principle  it  has  been  held  that  an  active 
corporation  may,  if  the  transaction  4s  honest  and 
fair,  and  if  there  is  no  statutory  prohibition  in  the 
way,  issue  stock  at  its  market  value  in  payment  for 
property  ox  services  which  are  necessary  for  the 
prosecution  of  its  business,  which  it  can  procure 
in  no  other  way,  and  which  it  has  the  power  under 
its  charter  to  purchase  or  engage.'^  The  rule  does 
not  apply,  however,'where  there  is  an  express  statu- 
tory prohibition  against  any  issue  of  stock  by  a 
corporation  for  less  than  its  par  value.'' 

Stock  dividend.  Increased  stock  issued  as  a 
stock  dividend  stands  upon  the  same  footing  as  other 
increased  stock,'*  but,  even  though  the  g^ood  faith 
rule  is  adopted  in  the  jurisdiction,"  it  has  been 
held  that,  where  a  stockholder  has/received  a  stock 


M.  FOKK  V.  Blair,  189  U.  a  118, 
11  set  476;  86  V.  ed..  104  (holding 
that  where  In  a  suit  brought  against 
contractors  for  the  construction  of  a 
railroad  to  hold  them  llabis  for  the 
face  value  of  stock  received  by  them 
in  payment  for  work  done,  the  bill 
alleged  that  they  got  twelve  thou- 
sand dollars  In  the  company's  flrst- 
mortgage  bonds  for  each  mile  of  con- 
Rtructea  road,  and  In  addition  eight 
hundred  and  fifty  thousand  dollars 
in  its  stock,  and  that  the  mortgage 
bonds  received  by  them  were  full 
and  adoquate  compensation  for  the 
wvk,  but  which' contained  no  alle- 
gation as  to  the  real  value  of  the 
stock,  the  bill  was  bad  on  demurrer 
for  not  showing  that  the  stock  was 
of  some  value). 

70.  Ingraham  v.  Commercial  Iisad 
Co.,  177  Fed.  341,  101  CCA  817  (cer- 
tiorari den  220  U.  S.  C19,  81  SCt  721, 
65  L.  ed.  612]. 

n.  Fogg  V.  Blair,  18»  U.  S.  IK,  11 
SCt  476,  35  L.  ed.  104;  New  Castle 
Northern  R.  Co.  v.  Simpson,  21  Fed. 
633;  Klnsey  v.  Mt.  Auburn  Cable  Co., 
27  Oh.  Clr.  Ct  683. 

73.  Van  Cott  v.  Van  Brunt,  82  N. 
T.  E35  (where  a  railroad  company  In 
good  faith  made  a  contract  for  the 
construction  of  Its  road,  and  agreed 
to  pay  therefor  In  Its  stock  on  the 
basis  of  Its  actual.  Instead  of  Its 
par  value,  and  the  court  of  appeals 
of  New  York  held  that  the  contract 
was  valid,  and  that  the  holders  of 
the  stock  could  not  be  held  liable  to 
creditors  for  the  difference  between 
what  was  thus  paid  and  its  par 
value).  See  also  as  supporting  this 
view  Clark  v.  Bever,  139  U.  S.  96, 
11  SCt  468,  35  L.  ed.  88;  Coe  v.  East, 
etc.,  R.  Co.,  52  Fed.  631  [aff  54  Fed. 
569,  4  CCA  BllJ;  Barr  v.  New  York, 
etc.,  R.  Co.,  126  N.  T.  263,  26  NE 
145. 

73.  Enright  v.  Heckscber,  240  Fed. 
863,  153  CCA  649:  Donald  v.  American 
Smelting,  etc.,  Co..  62  N.  J.  Eq.  729, 
48  A  771,  1116  (where  an  issue  of  an 
increase  of  capital  stock  for  property 
worth  less  than  the  par  value  of  the 
stock  was  enjoined);  Kraft  v.  Orifton, 
82  App.  Dlv.  29,  81  NTS  488  (under 
the  Stock  Corporation  Iaw  of  New 
Jersey). 

74i,    Whitlock  V.  Alexander,  160  N. 

C.    466,  76   SE  638. 

ta]  Xetnni  of  stook  after  iasol- 
▼enoy.— stockholders  who  have  re- 
ceived a  stock  dividend  In  a  company 
which  possessed  no  assets  from  which 
a  stock  dividend  could  lawfully  be 
declared  cannot  discharge  their  lia- 
bility on  the  increased  Issue  by  offer- 
init  to  return  the  stock  after  the  In- 
solvency of  the  company  had  been 
established  and  proceedings  begun  to 
enforce  the  stockholders'  liability. 
■Wellston  First  Nat.  Bank  v.  Patton 
Co.,  32  Oh.  Cir.  Ct.  627. 


76.  Oood  fatth  rule  see  Infra 
9  1489. 

78.  Whitlock  V.  Alexander,  160  N. 
C.  465,  76  SE  538;  Northern  Bank, 
etc.,  Co.  V.  Day,  88  Wash.  296,  145  P 
182. 

77.  Martin  v.  Fitch,  65  Ind.  216. 

78.  Ovarvalnatioa  of  propertj, 
labor,  or  servloes  cuerallr  see  infra, 
!9    1487-1489.  

79.  U.  S. — Lloyd  v.  Preston,  146 
U.  S.  680.  13  SCt  131,  86  L.  ed.  1111 
[aff  36  Fed.  54,  1  LRA  14011;  Camden 
V.  Stuart,  144  U.  S.  104,  12  SCt  585, 
36  Ii.  ed.  863;  In  re  Manufacturers 
Box,  etc.,  Co.,  251  Fed.  957;  In  re 
Phoenix  Hardware  Co.,  249  Fed.  410; 
Enrlght  v.  Heckscher,  240  Fed.  863. 
163  CCA  648;  Babbitt  v.  Read,  216 
Fed.  396  [aff  236  Fed.  42]  (under 
Missouri  constitution  and  statute): 
In  re  L.  M.  Alleman  Hardware  Ck>., 
172  Fed.  611  [rev  on  other  grounds 
181  Fed.  810,  104  CCA  3201:  McBrlde 
V.  Farrlngton,  131  Fed.  797  [aff  149 
Fed.  114,  79  CCA  56]:  Taylor  v.  Cum- 
mlngs,  127  Fed.  108,  62  CCA  108: 
Altenberg  v.  Grant,  85  Fed.  345,  29 
CCA  186:  Peck  v.  Elliott,  79  Fed.  10, 
24  CCA  426,  38  L.RA  616;  "Northwest- 
ern Mut.  Ii.  Ins.  Co.  V.  Cotton  Exoh. 
Real-Est.  Co.,  70  Fed.  165;  Grant  v. 
East,  etc.,  R.  Co..  64  Fed.  669,  4  CCA 
611;  Northwestern  Mut.  Il  Ins.  Co.  v. 
Cotton  E^xch.  Real-Est.  Co.,  46  Fed. 
22;  Preston  v.  Cincinnati,  etc.,  R.  Co., 
36  Fed.  54,  1  L,RA  140  [afT  146  U.  S. 
630.  13  SCt  131,  36  L.  ed.  1111];  New 
Castle  Northern  R.  Co.  v.  Simpson, 
21  Fed.  533.  Contra  Phelan  v.  Haz- 
ard, 19  F.  Cas.  No.  11,068,  6  Dill.  46. 

Ala. — State  v.  Citizens'  Light,  etc., 
Co.,  172  Ala.  232,  55  S  193  (even  irre- 
spective of  constitutional  or  statu- 
tory provision);  Montgomery  Iron 
Works  V.  Roman,  147  Ala.  434,  41  8 
811;  Lea  v.  Iron  Belt  Mercantile  Ck>., 
147  AYk..  421,  42  S  415,  119  AmSR  93, 

8  LRANS  279;  Montgomery  Iron 
Works  V.  Capital  City  Ins.  Co.,  137 
Ala.  134,  34  S  210;  Lea  v.  Iron  Belt 
Mercantile  Co.,  119  Ala.  271,  24  S  28; 
Romai>  V.  Dlmmlck,  116  Ala.  233,  22 
S  109;  Rlyton  Land  Co.  v.  Blrmine- 
ham  Warehouse,  etc.,  Co.,  92  Ala.  407. 

9  S  129,  26  AmSR  66,  12  LRA  807; 
Parsons  v.  Joseph,  92  Ala.  403,  8  S 
788. 

Ark. — Lester  v,  Bemls  Lumber  (3o., 
71  Ark.  379,  74  SW  618. 

Cal. — Sherman  v.  Harley,  174  P 
901;  R.  H.  Herron  (3o.  v.  Shaw,  166 
Cal.  668,  138  P  488,  AnnCasl916A 
1265. 

6a. — Allen  v.  Grant,  122  Ga.  662, 
50  SE   494. 

Hawaii. — Hemenway  v.  Honolulu 
C\a.y  Co..   18   Hawaii   187. 

111. — Moore  v.  U.  S.  One  Stave 
Bnrrel  Co  .  jsg  HI.  644.  87  NE  636. 
128  AmPR  153;  Gillett  v.  Chicago 
Title,  etc.,  Co.,  230  111.  373,  82  NE 
891;  Parmele«  v.  Price,  208  III.  544, 


dividend  as  paid  up  stock,  he  cannot  be  hdd  liable 
to  creditors  for  the  value  thereof  unless  actual 
fraud  is  established.'^ 

Withdrawal  of  capital.  The  increase  of  the  capi- 
tal stock  of  a  corporation  and  the  sale  of  such 
increased  stock  to  the  members  at  a  certain  price 
is  not  a  withdrawing  of  the  capital  stock  so  as  to 
render  the  stockholders  liable  under  a  statute 
imposing  such  liability  in  case  of  the  withdrawal 
or  refunding  of  any  part  of  the  capital  stock  before 
the  payment  of  all  the  debts  of  the  company." 

[$  1487]  (8)  OTsrvalnation  of  .Property, 
Labor,  or  Services  Accepted  in  Payment" — (a)  In 
QeneraL  Where  the  corporation  issues  stock  for 
property,  labor,  or  services,  which  are  intentionally 
or  fraudulently  over  valued,  the  general  imle  is  that 
the  stock  would  be  regarded  as  unpaid  to  the  extent 
of  the  difference  between  its  par  value  and  the  true 
value  of  the  property,  labor,  or  services  as  against 
oreditbrs  who  are  in  a  p>osition  to  complain."  The 
record  required  by  statute  when  stock  is  paid  other- 

70    NB    726     [aff    106     HI.    A.    2711; 
Sprague  v.  American  Nat.  Bank,  172 


111.  149,  50  NB  19,  64  AmSR  17,  42 
LRA  606;  World's  Fair  Excursion, 
etc..  Boat  Co.  v.  Gasch.  162  111.  402, 
44  NB  724;  Farwell  v.  Great  Westers 
Tel.  Co.,  161  111.  622,  44  NE  891; 
Coleman  v.  Howe,  164  111.  468,  39  NE 
726,  45  AmSR  188;  Cohen  v.  "Toy  Gun 
Mfg.  Co.,  172  HI.  A.  880:  American 
Nat.  Bank  v.  Paciflc  R.  Co.,  66 
111.  A.  320  faff  172  111.  149,  BO  NE  19, 
64  AmSR'  17,  42  LRA  6061 ;  Thayer 
v.  El  Plomo  Mln.  Co.,  40  111.  A.  344: 
Ailing  V.  Wenzel.  27  111.  A.  611  [afl 
133  III.  264,  24   NE  55l). 

Ind. — Bettt  v.  Underdown,  166  Ind. 
616,  60  NE  807;  Clow  v.  Brown,  ISO 
Ind.  185,  48  NE  1034.  49  NB  1057: 
Bruner  v.  Brown,  139  Ind.  600,  88  KE 
818;  Coffin  v.  Ransdell,  110  Ind.  417, 

II  KB  20. 

Iowa. — State  Trust  Co.  v.  Turner, 

III  Iowa  664,  82  NW  1029.  63  LRA 
136:  Stout  V.  Hubbell.  r04  Iowa  499, 
73  NVV  1060;  Wlshard  v.  H&uisen.  99 
Iowa  307,  68  NW  691,  61  AmSR  238; 
Boi^lton  Carbon  Co.  v.  Mills,  78  Iowa 
460,  43  NW  290,  6  LRA  649;  Chls- 
holm  v.  Formy,-  65  Iowa  833.  21  NW 
664:  Jackson  v.  Traer,  64  Iowa  4(9, 
20  NW  764,  52  AmR  449;  Osgood  v. 
King.  42   Iowa  478. 

Kan. — (Canute  First  NaC  Bank  v. 
Northrup,  82  Kan.  638,  109  P  672,  136 
AmSR  119. 

La.— Webre  v.  Christ,  130  La.  450, 
68  S  145;  Dllzell  Engineering,  etc, 
Co.  V.  Lehmann,  120  La.  273,  4S  S 
138 

Me.— Glllln  v.  Sawyer,  98  Me.  151, 
44  A  677:  Llbby  V.  Tobey,  82  Me.  397, 
19   A  904. 

Md. — Hooper  v.  Central  Trust  Co., 
81  Md.  669,  82  A  606,  89  LRA  262; 
Crawford  v.  Rohrer,  59  Md.  699; 
Brant  v.  Ehlen,  69  Md.  1. 

Mich.— Utica  F.  Alarm  Tel.  (S>.  v. 
Waggoner  Watchman  Clock  Co.,  1(6 
Mich.  618,  132  NW  602;  Dieterle  v. 
Ann  Arbor  Paint,  etc.,  C:o.,  143  Mlcb. 
416,  107  NW  79;  MoBryan  v.  Uni- 
versal El.  Co.,  130  Mich.  Ill,  89  NW 
683.  97  AmSR  453;  Graves  v.  Brooks, 
117  Mich.  424,  76  NW  932;  Detroit 
Peninsular  Sav.  Bank  v.  Black  FlaK 
Stove  Polish  Co.,  105  Mich.  585,  63 
NW  514;  Young  v.  Erie  Iron  0».,  65 
Mich.    Ill,    31    NW  814, 

Minn. — Randall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co..  120  Minn. 
268.  139  NW  606,  43  LRANS  706: 
Wallace  v.  Carpenter  Electric  HeaV 
Ing  Mfg.  Co..  70  Minn.  321,  73  NW 
189,  68  AmSR  530;  Hastings  MalUnc 
Co.  V.  Iron  Range  Brewing  Co.,  65 
Minn.   28.  67  NW  652. 

Mo. — Meyer  v.  Ruby  Trust  Mln., 
etc.,  Co..  192  Mo.  162.  90  SW  821;  L. 
M.  Rumsey  Mfg.  Co.  v.  Kalme.  17J 
Mo.  651,  73  SW  470;  Berry  v.  Rood. 
168  Mo.  316,  67  SW  644;  Van  Cleve 
V.   Berkey,    143   Mo.    109,   44  SW  743. 


For  laUr  oaMs,dev«IopnMBto  and  tOuagtm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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wise  ;thaa  in  eash*<*  does  not  estop  a  judgment  credi- 
tor from  showing  that  the  valne  placed  therein  of 
the  property  received  in  payment  of  stock  is  ficti- 
tious."? 

[i  1488]  (b)  True  Value  Bnle.  With  inspect 
to  the  valuation  of  property,  labor,  or  services 
received  in  payment  of  capital  stock,  particularly 
in  the  absence  of  fraud  or  intentional  overvalua- 
tion, the  decisions  are  conflicting  and  different  rules 
have  been  adopted  in  different  jurisdictions;  and 
it  is  sometimes  difficult,  if  not  impossible,  to  recon- 
cile cases  in  the  same  jurisdiction.  In  some  juris- 
dictions a  rul6  called  the  "true  value  rule"  has 
been  adopted  by  the  courts  and  is  in  force.  By 
this  mle,  with  slight  qualification  in  some  states, 


one  who'  subscribes  for  and  receives  stock  of  a  cor- 
poration must  pay  therefor  the  par  valne  thereof 
either  in  money  or  money's  worth,  so  that  the  real 
assets  of  the  corporation  at  the  outset  at  least,  shall 
square  with  its  books;  and  therefore  whenever, 
whether  by  fraud,  accident,  or  mistake,  the  true 
value  of  the  property,  labor,  or  services  j:eoeived 
in  payment  does  not  equal  the  par  value  of  the 
stock,  it  is  deemed  unpaid  to  the  full  extent  of  the 
difference,  and  the  holders  are  liable  to  or  for  the 
benefit  of"  creditors  of  the  corporation  for  this^ dif- 
ference notwithstanding  the  directors  acted  in  go^ 
faith  and  the  overvaluation  was  due  to  error  of 
judgnnent,  mistake,  or  accident.^' 
Property   without   ascertainable    market   value. 


42  IiRA  598;  Woolfolk  v.  January, 
131  Mo.  620.  33  SW  432;  Garrett  v. 
Kansas  City  Goal  Mln.  Co.,  113  Mo. 
330.  20  SIW  966,  36  AmSR  713;  Shlckle 
V.  Watts.  94  Mo.  410.  7  SW  274; 
Schneider  v.  Johnson,  161  Mo.  A.  375, 
143  SW  T8j^  Anheuser-Busch  Brewing 
Assoc.  V.  Park  Novelty  Co.  120  Mo. 
A.  61J,   97   ffW  209. 

Mont. — ^Kelly  v.  Clark.  21  Mcmt. 
291,  53  P  969,  69  AmS9  «68,  42  LRA 
C21. 

Nebr. — Gtlkie.  etc.,  Co.  v.  Dawson 
Town,  etc.,  Co.,  46  Nebr.  333,  64  NW 
978.   1097. 

N.  J. — Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Bq.  122.  82  A  618 
fafr  82  N.  J.  Eq.  864.  91  A  1069]; 
Johnson  v.  Tennessee  Oil,  etc.,  Co., 
74  N.  J.  Eq.  32,  69  A  788  (under  Ari- 
zona statutes);  Goodnow  T.  Ameri- 
can Writing  Paper  Co.,  72  N.  J.  Eq. 
645,  648.  66  A  607,  73  N.  J.  Bq.  692. 
69  A  1014  [clt  Cyc];  Honeyman  v. 
Haughey.  (Ch.)  66  A  582;  See  v.  Hep- 
penheimer,  69  N.  J.  Eq.  36,  61  A  843; 
Volney  v.  Nixon,  68  N.  J.  Eq.  605, 
to  A  189;  See  v.  Heppenheimer.  66  N. 
J.  Eq.  240,  86  A  966  [alt  56  N.  J.  Eq. 
463,  41  A  1116];  Hebberd  v.  South- 
western Land,  etc.,  Co.,  6S  N.  J.  Eq. 
18.  36  A  12  2;  Wetherbee  v.  Baker,  35 
N.  J.  Eq.  501.  See  also  Infra  t  l'<89 
text  and  note  88  et  seq. 

N.  Y. — White,  etc.,Co.  v.  Jones, 
167  N.  T.  168,  60  l^B  422  [rev  46 
App.  Dlv.  241,  61  NTS  21];  National 
Tube-Works  Co.  v.  GilflUan.  124  N. 
T.  302,  26  NG  638  [aff  46  Hun  248]; 
Gamble  v.  Queen's  County  Water 
Co..  123  N.  Y.  91,  25  NE  201,  9  LRA 
627  [rev  52  Hun  166,  6  NYS  124]; 
Williams  V.  McClave,  168  App.  Dlv. 
192,  154  NYS  38  [mod  85  Miso.  184, 
148  NYS  93];  Plbur  City  Nat.  Bank 
y.  Shire,  88  App.  Dlv.  401,  84  NYS 
810  [alt  179  nT  Y.  687  mem,  72  NB 
1141  mem];  Herbert  v.  Uhl,  20  NYS 
743.  See  also  infra  {  1489,  text  and 
note  88  et  seq.  Contra  in  absence  of 
statute  Van  Cott  v.  Van  Brunt,  82 
N.  Y.  636. 

.N.  C. — Goodman  v.  White,  174  N.  C. 
399.  93  8E  908;  Whitlock  %.  Alexander. 

160  N.  C.  466.  76  SE  638;  Hobgpod  v. 

Ehlen.    141    N.    C.    344.    63    SB    867; 

Clayton  v.  Ore  Knob  Co..  109  N.  C. 
385.  14  SB  36. 

„  Oh. — Gates  v.  Tippecanoe  Stone 
Co..  57  Oh.  St  60,  48  NB  285,  63  Am 

SR  705;  Ford  v.  Lamson,  17  Oh.  Clr. 
Ct.  639,  9  Oh.  Clr.  Deo.  374. 

„.Or. — Macbeth  v.  Banfleld,  45  Or.  663, 

78  P  693,  106  AmSR  670. 
Tenn. — ^Bristol    Bank,    etc.,    Co.   v. 

Jonesboro    Bankiner    Trust    Co.,    101 

Tenn.     645,     48     SW    228;     Kelley    v. 

Fletcher,  94  Tenn.  1,  28  SW  1099. 

.  Tex. — O'Bear-Nester    Glass    Co.    v. 

Antlexplo  Co.,   101   Tex.   431,   108  SW 

J«7,  109   SW  931,   ISO   AmSR  865,   16 

LRANS  520;  Cole  v.  Adams,   19  Tex. 

Clv.   A.   507,    49   SW   1052. 

_  Utah. — Salt  Lake  Hardware  Co.  v. 

Tlntic  Milling  Co.,  13  Utah  428,  46  P 

fOO;  Henderson  v;  Tumgren.  9  Utah 

432,  35  P  495. 

„  Va. — Martin  v.   South  Salem  Land 

Co^94  Va.  28,  26  SE  591. 

,_Wash. — Lantz  v.  Moeller,  76  Wash. 

429.  138  P  687,  50  LRANS  68:  Davles 

J^  B«ll,  64  Wash.  292,  116  P  833,  Ann 

Ca3lS14B  760;   thinlap   v.   Rauch,  84 


Wash.  620,  64  P  807;  Kroenert  v. 
Johnston,  19  Wash.  96,  62  P  605; 
Adamant  Mfg.  Co.  v.  Wallace,  16 
Wash.  614,  48  P  415;  Manhattan 
Trust  Co.  V.  Seattle  Coal,  etc.,  Co., 
16  Wash.  499,  48  P  333,  737. 

Wis. — Merrill  Nat.  Bank  v.  Iltinois. 
etc.,  Lunfber  Co..  101  Wis.  247,  17  NW 
185;  Gogebic  Inv.  Co.  v.  Iron  Chief 
Mln.  Co.,  78  Wis.  427,  47  NW  726, 
23  AmSR  417. 

Wyo. — Tuttle  v.  Rohrer,  23  Wyo. 
306,  149  P  857,  153  P  27. 

Man. — Re  Winnipeg  Hedge,  etc.. 
Fence  Co.,  Ltd.,  22  Man.  83,  1  DomLR 
316,  20  WestLR  337;  In  re  Jones,  etc.. 
Electric  Co.,  18  Man.  549. 

See  also  supra   {   1480  et  seq. 

[a]  Xa  Bngland  (1)  It  was  for- 
merly held  that  persona  who  paid  for 
their  stock  In  property  at  an  agreed 
valuation  without  having  subscribed 
for  It  at  par,  so  that  there  was  no 
agreement  to  pay  more,  could  not  be 
Held  liable,  even  to  or  for  bona  flde 
subsequent  creditors  on  the  winding 
up  of  the  corporation,  for  the  dif- 
ference between  the  par  value  of  the 
stock  and  the  actual  value  of  the 
property.  In  re  Ince  Hall  Rolling 
Mills  Co.,  23  Ch.  D.  645  note;  In  re 
Dronfield  Silkstone  Coal  Co^  17  Ch. 
D.  76;  In  re  Ambrose  Lake  Tin,  etc., 
Min.  Co.,  14  Ch.  D.  390;  In  re  Wedg- 
wood Coal,  etc.,  Co.,  7  Ch.  D.  75 ;  Mat- 
ter of  Great  Northern,  etc..  Coal  Co., 
3  De  G.  J.  &  S.  367,  68  BngCh  278, 
46  Reprint  677.  (2)  If  the  company 
could  not  impeach  the  transaction,  the 
creditors,  who  could  claim  only  in 
the  right  of  the  company,  could  not 
impeach  it.  In  re  Baglan  Hall  Col- 
liery Co.,  L.  R.  6  Ch.  846.  To  same 
general  effect  see  In  re  Travarone 
Mln.  Co.,  L.  R.  8  Ch.  956;  In  re  Har- 
mony, etc..  Tin,  etc.,  M}n.  Co.,  L.  R 
8  Ch.  407:  In  re  Pen^Allt  Silver  Lead 
Min.  Co.,  L.  R.  8  Ch,  270;  In  re  Hey- 
ford  Ironworks  Co.,  L.  R.  6  Ch.  270; 
In  re  Heyford  Co.,  L.  R.  6  Ch.  11;  In 
re  Llmehouse  Works  Cq^  L.  R.  17 
Eq.  169;  In  re  Mercantile  Trading  Co., 
L.  R.  11  Eq.  131.  (3)  The  decisions 
were  based  upon  the  ground  that  the 
transaction.  If  void  or  voidable  as 
ultra  vires  or  in  fraud  of  creditors, 
was  void  or  voidable  in  toto  only, 
so  that  it  "might  be  undone,  but 
could  not  be  modelled;"  and  that  the 
court  could  not  hold  the  stockholders 
liable  as  upon  a  aontract  never  made, 
by  them.  Matter  of  Great  Northern, 
etc..  Coal  Co.,  8  De  G.  J.  &  S.  387,  68 
BngCh  278,  46  Reprint  677;  and  other 
cases  supra  this  note.  (4)  But  under 
the  decisions  of  the  house  of  lords 
and  other  cases  the  rule  is  now  other- 
wise. In  the  absence  of  a  duly  filed 
contract  In  writing  under  the  provi- 
sion of  the  Companies  Act  that  ''every 
share  In  any  company  shall  be  deemed 
and  taken  to  have  been  issued  and 
to  be  held  subject  to  the  payment  of 
the  whole  amount  thereof  in  cash, 
unless  the  same  shall  have  been 
otherwise  determined  by  a-  contract 
duly  made  in  writing  and  filed  with 
the  Registrar  of  Joint  Stock  Com- 
panies at  or  before  the  Issue  of  such 
shares."  Ooregum  Gold  Mln.  Co., 
Ltd.  v.  Roper,  [1892]  A.  C.  125.  137, 
7  BRC  644;  In  re  Railway  Time 
Tables  Pub.  Co,,  [1896]  1  Ch  266  (aff 


[1897]  A.  C.  299]:  In  re  London  Cellu- 
loid Co.,  39  Ch.  D.  190;  In  re  Eddy- 
stone  Mar.  Ins.  Co.,  Ltd..  68  L.  T. 
Rep.  N.  S.  408  [aff  [1893]  3  Ch.  9]. 

fb]  Cure  of  overvalnation  by  mib^ 
••quant  asBassmant, — An  assessment 
on  the  stockholders  of  the  corpora- 
tion to  an  amount  equal  to  the  over- 
valuation of  property  which  has  been 
taken  in  payment  for  stock,  although 
made  after  the  expiration  of  the  two 
years  within  which  the  payment  for 
the  stock  was  required  under  L. 
(1848)  c  40.  J  10.  was  held  to  cure 
the  defects  caused  by  such  over- 
valuation as  to  all  creditors  whose 
claims  thereafter  accrued.  White, 
etc.,  Co.  V.  Jones.  167  N.  Y.  168,  60  NB 
422  [rev  45  App.  Dlv.  241,-61  NYS  211. 

[c]  Xininr  corpomtion, — The  rule 
that,  where  stock  of  corporation  is 
Issued  «s  fully  paid  in  exchange  for 
property  at  &  known  overvaluation, 
the  creditors  of  the  corporation,  in 
case  of  its  insolvency,  may  recover 
from  each  atockholder  a  sum  equal  to 
the  amount  unpaid  upon  his  subscrip- 
tion, applies  to  all  classes  of  cor- 
porations, Including  mining  corpora- 
tions, regardless  of  custom  to  fix  min- 
ing shares  at  a  purely  arbitrary 
value.  Hasson  v.  Koeberle,  (Wash.) 
181  P  887. 

[d]  SBtoppal  to  dlspnta  valnatioB. 
— Where  original  Incorporators  and 
subscribers,  In  their  affidavit  in  an 
application  for  a  charter,  set  forth, 
as  fully  paying  for  stock  subscribed 
by  them,  payments  partly  In  >  mer- 
chandise and  partly  in  cash,  they 
could  not  claim,  as  a  defense  to  their 
liability  for  the  nnounts  recited  as 
cash,  which  were.  In  fact,  not  paid, 
that  their  valuation  In  such  affidavit 
of  the  merchandise  turned  over  by 
them  was  too  low.  Park  v.  Rich. 
(Tex.  Commn.  A.)  212  SW^47. 

Oradlton  mtUlad  to  oontplaln  see  . 
supra  S  1643  et  seq. 

80.  See  supra  J  697. 

81.  Rogers  v.  Stag  Mln.  Co.,  186 
Mo.   A.  659,  171   SW  676. 

8S.  III.— Oillett  v.  Chicago  Title, 
etc.,  Co.,  230  III.  373,  82  NE  891;  De 
Shelter  v.  American  Spring  Water 
Supply  Co.,  182  111.  A.  403;  National 
Bank  of  America  v.  Pacific  R.  Co.,  66 
111.  A.  320;  Thayer  v.  Bl  Plomo  Mln. 
Co.,  40  III.  A.  344.  As  apparently  to 
the  contrary  see  In  re  Beachy,  170 
Fed.  826  (under  the  Illinois  statute): 
Taylor  v.  Cummings,  127  Fed.  108, 
62  CCA  108  (under  the  Illinois  stat- 
utes) :  Sprague  v.  America  iNat.  Bank, 
172.  111.  149,  68  NE  19.  64  AmSR  17. 
42  LRA  606  (as  construed  In  Taylor 
V.  Cummings,  supra) :  Coleman  v. 
Home.  154  111.  468,  39  NE  727.  46 
AmSR  133  (as  construed  in  Taylor 
V.  Cummings,  supra);  HIgglns  v. 
Lanslngh,  154  111.  301,  40  NE  362; 
Cohen  v.  Toy  Gun  Mfg.  Co.,  172  III. 
A.  330;  Dean  v.  Baldwin,  99  III.  A. 
582;  Streator  Reclining  Car  Seat  Co. 
V.  Rankin.  46  111.  A.  225  [aff  152  111. 
622,    39   NE  910]. 

Iowa. — State  Trust  Co.  v.  Turner, 
111  Iowa  664,  671,  82  NW  1029,  68 
LRA  136  (where  It  Is  said,  however, 
that  "an  honest  mistake  in  Judg- 
ment will  not  necessarily  destroy  the 
value  agreed  upon"  if  the  valuation 
is    such    "as    prudent    and    sensible 


Digitized  by  ^OOQlC 


J 


962     [14  C.  J.] 


C0BP0BATI0N8 


[§§  148»4489 


Under,  this  mie,  if  the  property  has  no  ascertain- 
able market  value,  the  onLy  price  at  'which  the 
directors  can  purchase  it  so  as  to  relieve  the  sub- 
scribers from  liability  to  creditors  is  "such  price 
as  could  be  realized  by  selling  it  to  others  for 
cash."** 

[$  1489]  (c)  Good  Faith  Bnle  and  Inteiitional 
or  Obvioni  Ovwrralaatlon.  In  other  jurisdictions 
the  legislature  or  the  courts  have  adopted  a  rule 
called  the  "good  faith  rule,"  as  opposed  to  the 

j56  CCA  162    [apj 


"trae  value  ruIeT"  By  this  rule  the  goo3 'faith  o! 
the  valuation  and  not  the  true  value  of  the  prop- 
erty, labor,  or  services  determines  trhether  the  stock 
is  full  paid  as  against  creditors.  If  the  directors 
have  acted  in  good  faith  and  without  actual  fraud 
or  intentional  overvaluation,  the  stock  is  to  be 
deemed  fuUy  paid  up,  even  as  against  creditors, 
although  it  may  afterward  appear  that,  throngli 
mistake,  accident,  or  error  of  judgment  there  has 
in  fact  been  an  overvaluation.**    The  acceptance  of 


business  men  would  approve"  and  Is 
not  "based  on  visionary  or  specula- 
tive hopes,  unwarranted  by  existing 
conditions  or  facts,  and  without  rea- 
sonable evidence  from  present  ap- 
pearance"). 

La. — Webre  v.  Christ.  laO  Lia.  450, 
68  S  146;  Dllzell  Englneerlngr.  etc., 
Co.  V.  liehmann,  120  La.  273,  46  S 
1S8. 

Me.— OUlin  V.  Sawyer,  93  He.  161, 
44  A  677:  Llbby  v.  Tobey.  82  Me.  397, 
19  A  90^. 

Mo.— Babbitt  v.  Read,  216  Fed.  395 
[aff  236  Fed.  42}  <under  Missouri 
constitution  and  statute) :  L.  M.  Rum- 
sey  Mfg.  Co.  v.  Kalme,  173  Mo.  651, 
78  SW  470;  Berry  v.  Rood,  168  Mo. 
31«,  67  aw  644;  Van  Cleve  v.  Berkey, 
143  Mo.  109,  44  SW  743,  42  LRA  693; 
Shlcklff  v.  Watts,  94  Mo.  410,  7  SW 
274;  Anheuser-Busch  Brewing  Assoc. 
V.  Park  Novelty  Co..  120  Mo.  A.  613, 
»7  SW  209;  Shopard  v.  Drake,  61  Mo. 
A.  134;  Frankfort  Farmers'  Bank  v. 
Oallaher,  43  Mo.  A.  482.  See  Luehr- 
mann  v.  Lincoln  Trust,  etc.,  Co.,  192 
SW  1026;  Woolfolk  v.  January,  131 
Mo.  620.  33  SW  432  (which  In  so  far 
as  It  Is  to  the  contrary.  Is  overruled 
by  Van  Cleve  v.  Berkey,  supra,  as  Is 
pointed  by  the  court  In  Berry  v. 
Rood,  168  Mo.  316,  67  SW  644);  Mo- 
Clure  V.  Paducah  Iron  Co.,  90  Mo.  A. 
667. 

Tex. — Cole  v.  Adams,  19  Tex.  Civ. 
A.  607,  49  SW  1068.  But  see  Mathls 
V.  Prldham',  1  Tex.  Civ.  A.  68,  20  SW 
1016. 

Wash. — ^Lants  v.  Moeller,  76  Wash. 
429,  136  P  687,  60  LRANS  68  [overr 
In  so  far  aa  they  are  to  the  con- 
trary Kroenert  v.  Johnston,  19  Wash. 
•6,  62  P  C06;  Turner  v.  Bailey,  12 
Wash.  634,  42  P  116];  Davles  v.  Ball, 
C4  Wash.  292,  116  P  833,  AnnCas 
1914B  760;  Dunlap  v.  Rauch,  24  Wash. 
620.  64  P  807;  Adamant  Mfg.  Co.  v. 
Wallace.  16  Wash.  614,  48  P  416. 
Compare  Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.,  Co..  19  Wash.  493, 
63  P  961  (apparently  to  the  con- 
trary). 

[a]  ITo  •vMmum  of  uyervlnatton 
see  Peck  v.  Coalfield  Coal  Co.,  11  III. 
A.  88  [rev  on  other  grounds  98  III. 
139]  (coal  lands);  Cole  v.  Adams,  92 
Tex.    171.    46    SW   790. 

S3,  oniett  V.  Chicago  Title,  etc, 
Co..  230  111.  378.  82  NE  891;  Sherman 
V.  Hayes,  203  111.  A.  198;  DeShelter 
V.  American  Spring  Water  Supply  (>o., 
182  m.  A.  403. 

M.  TT.  S. — Ft.  Madison  Bank  v. 
Alden,  129  U.  S.  372,  9  SCt  832,  32 
L.  ed.  726;  Memphis,  etc.,  R.  Co.  v. 
Dow,  120  U.  S.  287,  7  SCt  482,  SO 
Ii.  ed.  696:  Colt  v.  North  Carolina 
Gold  Amalgamating  Co.,  119  U.  S. 
343,  7  SCt  231.  80  L.  ed.  420  (con- 
strued in  Handley  v.  Stutz,  189  U.  S. 
417,  11  SCt  630.  85  L.  ed  227);  In  re 
Manufacturers'  Box,  etc.,  Co.,  251  Fed. 
967;  Maryland  Rail  Co.  v.  Taylor.  231 
Fed.  119,  146  <X!A  307:  Alpha  Portland 
Cement  Co.  v.  Schratwlser.  221  Fed. 
258,  137  CCA  111  ItLtt  215  Fed.  982]; 
In  re  L.  M.  Alleman  Hardware  Co., 
172  Fed.  611  [rev  on  other  grounds 
181  Fed.  810,  104  CCA  3201;  In  re 
Beachy,  170  red.  826;  Sternberfrh  v. 
Diiryea  Power  Co..  161  Fed.  640,  88 
OCA  482  [aff  218  U.  S.  299,  31  SCt 
26,  R4  L.  ed.  1047];  McBrlde  v.  Far- 
rlnijton,  131  Fed.  797  [aff  149  Fed. 
11*,  79  CCA  56];  Taylor  v.  trimmings, 
127  Fed.  108,  62  CCA  108:  Cunning- 
ham V.  Holley.  etc.,  Co.,  121  Fed.  720, 
68  CCA  140;  Klmbell  v.  Chicago  Hy- 
draulic Press  Brick  Co..  119  Fed.  102, 


dlsm  194  U.  S.  631 
mem.  24  SCt  868^  mem,  48  L.  ed.  1168 
mem]  (as  against  a  dissenting  stock- 
holder); Continental  Trust  Ck>.  v. 
Toledo,  etc.,  R.  Co.,  88  Fed.  642; 
Atlantic  Trust  Co.  v.  Woodbrldge 
Canal,  etc.,  Co.,  79  Fed.  842:  Rick- 
erson  Roller-Mill  Co.  v.  Farrell  Fdy.. 
etc.,  Co.,  76  Fed.  66.  23  CCA  303; 
Northwestern  Mut.  Ii.  Ins.  Co.  v. 
Cotton  E^ch.  Real-Est  Co.,  70  Fed. 
166;  Grant  v.  East,  etc.,  R.  Co..  64 
Fed.  569,  4  CCA  611  [aff  62  Fed. 
5311;  Brown  v.  Duluth,  etc.,  R.  Co.. 
53  Fed.  889;  Holly  Mfg.  Co.  v.  New 
Chester  Water  Co.,  48  Fed.  "879  [app 
dlsm  145  U.  S.  648  mem,  12  SCt  985 
mem,  36  L.  ed.  866  mem,  and  aflC 
53  Fed.  19,  8  CCA  3991 ;  Northwestern 
Mut.  L.  Ins.  Co.  v.  Cotton  Ekch.  Real- 
Fst.  Co.,  46  Fed.  22;  Phelan  v.  Hasard, 
19  F.  Cao.  No.  11,068.   6  Dili.  45. 

Ala. — ^Bellvlew  Semetery  C!b.  v. 
Faulks,  73  S  927;  Lea  v.  Iron  Belt 
Mercantile  Co„  147  Ala.  421,  42  8 
415,  119  AmSR  98,  8  LRANS  879; 
Roman  v.  Dlmmicki_116  Ala.  233,  22 
S  109;  Nelson  v.  Hubbard,  96'  Ala. 
238,  11  S  428,  17  LRA  376;  Elyton 
Land  <%.  v.  Birmingham  Warehouse, 
etc.,  Co.,  92  Ala.  407,  9  S  129,  86  AmSR 
66,  12  LRA  307. 

Cal. — Harrison  v.  Armour,  169  Cal. 
787,  147  P  1166:  Smith  v.  Ferries, 
etc.,  R.  Co.,  51  P  710;  Kellerman  v. 
Maier,  116  Cal.  416,  48  P  377;  Stein  v. 
Howard,  66  Cal.  616,  4  P  662;  Turner 
V.  Fidelity  Loan  Concern,  2  C!al.  A. 
122,  83  F  62.  70. 

Colo. — ^Arapahoe  Cattle,  etc,  Co.  v. 
Stevens,  13  Colo.  684,  22  P  828;  Sneer 
V.  Bordeleau,  30  Colo.  A.  413,  79  P 
332. 

Hawaii. — Hemenway  v.  Honolulu 
Clay  Co.,  Ltd.,  18  Hawaii  187. 

Ind. — Bruner  v.  Brown,  189  Ind. 
600,  38  NB  818;  Clow  v.  Brown.  31 
NF  '861;  Coffin  v.  Ransdell.  110  Ind. 
417,  11  NB  20. 

Kan.— Merrill  v.  Prescott,  67  Kan. 
767,  74  P  259;  Walbum  v.  (Hienault, 
48  Kan.  352,  28  P  667. 

Ky. — ^TT.  S.  C^st  Iron  Pipe,  etc.,  Co. 
V.  Henry  Vogt  Mach.  Co..  182  Ky. 
473,  206  SW  806;  Taylor  v.  Citlsens" 
Oil  Co.,  182  Ky.  360,  206  SW  644  (con- 
struing West  Virginia  statute);  Hor- 
ton  V.  Sherrlll-Russell  Lutnber  Co., 
147  Ky.  226,  143  SW  1068  (sUtlng 
the  common-law  rule) ;  Yellow  Poplar 
Lumber  Co.  v.  Ford,  141  Ky.  6,  131 
SW  1010;  Louisville,  etc.,  R.  Co.  v. 
Smith,  136  Ky.  4«^,  122  SW  806: 
Illinois  Cent.  R.  Co.  v.  Jordan,  Hi 
Ky.  612,  78   SW  426,  26  KyL  1610. 

Md. — ^Keman  v.  Carter,  132  Md. 
677,  104  A  630;  Brant  V.  Ehlen,  69 
Md.   1. 

Mich. — ITtlca  Fire  Alarm  Tel  Oo. 
▼.  Waggoner  Watchman  Clock  C!o., 
16«  Mich.  618,  132  NW  508;  Graves 
V.  Brooks,  117  Mich.  424,  76  NW  982; 
Young  V.  Erie  Iron  Co.,  66  Mich.  Ill, 
31  NW  814. 

Minn.— Hastings  Malting  Co.  v. 
Iron  Ranee  Brewing  Co.,  66  Minn. 
28.  67  NW  662. 

Mont.— Kelly  v.  Clark,  21  Mont 
291,  63  P  969,  «9  AmSR  668.  48  LRA 
621. 

Nebr. — Trotip  v.  Rorbaeh.  68  Nebr. 
796,  74  NW  886;  Gilkle,  etc.,  Co.  v. 
Dawson  Town,  etc.,  Co.,  46  Nebr.  333, 
64  NW  978.  1097.  See  also  Penfield 
V.  Dawson  Town,  etc.,  Co.,  57  Nebr. 
231.  77  NW  672. 

N.  J. — McCarter  v.  Pitman,  etc.. 
Gas  Co.,  74  N.  J.  Eq.  266,  69  A  811; 
Donald    v.     American    Smelting,    etc., 


Co.,  62  N.  J.  Ed.  729,  48  A  771,  111«; 
Blckley  V.  Schfag,  46  N.  J.  Eq.  S33. 
20  A  250.  As  to  New  Jersey  rule 
see  also  Infra  this  section  text  and 
notes. 

N.  M.— Dailey  v.  roster.  17  N.  IC. 
664,  134  P  206:  Medler  v.  Albuquer- 
que Hotel,  etc.,  Co.,  6  N.  M.  831,  28 
P   661. 

N.  T. — Gamble  v.  Queens  (%uiitr 
Water  Co.,  128  N.  T.  91,  26  NE  201. 
9  LRA  527  [rev  62  Hun  166,  5  NTS 
124];  Lake  Superior  Iron  Ck>.  T. 
Drexel,  90  N.  T.  87;  Van  Cott  v. 
Van  Brunt,  82  N.  Y.  635;  Douglass 
V.  Ireland,  73  N.  Y.  100;  Boynton  v. 
Andrews,  63  N.  Y,  93;  Schenck  t. 
Andrews.  67  N.  Y.  138;  Flour  City 
Nat.  Bank  v.  Shire,  88  App.  DIv.  401, 
84  NYS  810  [aft  179  N.  Y.  687  mem. 
78  NB  1141  mem];  White  v.  Jones, 
84  Hun  67,  34  NYS  203  [rev  on  other 
grounds  165  N.  Y.  476.  60  NE  289]; 
Powers  v.  Knapp,  86  Hun  38,  12 
NYS  622  [aff  168  N.  Y.  733  mem. 
63  NB  1131  mem];  Dodge  v.  Have- 
meyer,  4  NYSt  661.  As  to  New  York 
rule  see  also  Infra  this  section  text 
and  notes. 

N.  C. — Whltlock  V.  Alexander,  1S9 
N.  C.  465,  76  SB  638;  Clayton  v. 
Ore  Knob  C^o.,  109  N.  C.  886,  14  SB 
37. 

Oh. — ^Kunz  V.  National  Valve  0>.,  29 
Oh.  Clr.  Ct.  619. 

Or.— Farrell  v.  Davis,  181  P  94, 
70S;  Macbeth  v.  Banfleld,  46  Or.  653, 
78  P  693,  106  AmSR  670. 

Pa. — Flnletter  v.  Acetylene  Light, 
etc.,  Co.,  216  Pa.  86,  64  A  «29:  Amer- 
ican Tube,  etc.,  Co.  v.  Hays,  165  Pa. 
489,  80  A  986;  Carr  v.  Le  ^-evre.  27 
Pa.  413;  Boardman  ▼.  Watch  Co..  8 
LancLRev    26. 

Tenn. — Jones  v.  Whltworth.  94 
Tenn.  602,  80  SW  736;  Shields  v. 
Clifton  Hill  Land  Cki„  94  Tenn.  121, 
28  SW  668,  46  AmS^  700,  86  LRA 
509-  Kelley  v.  Fletcher,  94  Tenn.  1, 
28  SW  1099. 

Tex. — Peden  Iron,  etc.,  C!o.  v.  Jen- 
kitis,  (Civ.  A.)  208  SW  180;  South- 
western Portland  Cement  Co.  v. 
Latta.   (Civ.  A.)   193  SW  lllB. 

Utah. — Richardson  v.  Treasure  Hill 
Mtn.  Co.,  23  UUh  366.  66  P  74. 

W.  Va. — Merchants*,  ota,  Sav. 
Bank  v.  Bellngton  Coal,  etc..  Co.,  61 
W.  Va.  60,  41^SB  390. 

Wis.— Merrill  Nat.  Bank  ▼.  niinola 
etc..  Lumber  Co.,  101  Wt«.  247^7 
NW  186;  WhitehlU  v.  Jacobs,  76  Wla 
474.  44  NW  630. 

Wyo. — Tuttle  v.  Roliror.  88  W>o. 
305,  149  P  867,  168  P  87. 

Qnt. — Re  North  Bay  Snpply  Co.,  6 
OntWR  86. 

"The  transaction  may  be  im- 
peached for  fraud,  but  not  for  error 
of  Judgment  or  mistaken  views  of 
the  value  of  the  property.  Inasmuch 
as  good  faith  and  the  exercise  of 
an  honest  Judgment  Is  all  that  is  re- 
quired." Douglass  V.  Ireland,  73  N. 
Y.  100,  103. 

[a]  b  dstannlniBC  wfeaUwr  tfe* 
dlreetova  of  a  oozporatlaB  wen 
nilty  of  trmnA  In  taking  proiiertr 
in  exchange  for  stock,  it  Is  com- 
petent to  consider  the  nature  of  the 
property,  the  purposes  for  which  It 
was  accepted,  and  all  the  circum- 
stances attending  the  transaction: 
and  if  it  appears  that  they  have 
acted  In  good  faith,  and  that  an  over- 
valuation may  have  been  due  to  u 
honest  error  of  Judgment  their  acts 
are  conclusive.  Macbeth  v.  Ban- 
fleld, 45  Or.  663,  78  P  698,  106  Am 
SR   670. 
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a  Talnation  by  the  proper  oflSoe^,  whose  duty  it  is, 
before  granting  a  charter,  to  pass  upon  the  valua- 
tion of  property  to  be  received  in  payment  of  stock, 
renders  such  valuation  prima  facie  correct  and  can 
be  called  in  question  only  in  case  of  fraud.'"  The 
value  of  the  property  ts^en  in  payment  for  stock 
is  to  be  determined  as  of  the  time  when  it  was  taken 
and  the  stock  was  issued,  and  not  as  of  some  future 
time  when  the  corporation  has  become  insolvent;" 
and  if  the  property  was  taken  by  the  corporation 
at  an  honest  valuation,  fairly  made  and  agreed  upon, 
the  transaction  will  not  be  rendered  invalid  by  the 


[b]  Th*  tma  oxitarloa  Is  the 
actual    cash    value    of    the    property 

Snd    the     honest    Judgment    of    the 
Irectors  thereof.     Dalley  v.  Foster, 
17  N.  M.  664.  1S4  P  206. 

[c]  A  mare  dlffermo*  of  opInlOB 
as  to  the  value  of  property  accepted 
In  exchange  for  stock  will  not  render 
Its  Issue  fraudulent.  Medler  v.  Albu- 
querque Hotel,  eta,  Co.,  6  N.  M.  381, 
28  P  551. 

rd]  Pzana  of  reoUeaasarM  In  the 
valuation  of  the  property  Is  neces- 
sary to  Impose  liability.  Graves  v. 
Brooks,  117  Mich.  424.  75  NW  982; 
Young  V.  Erie  Iron  Co.,  65  Mich.  Ill, 
81  NW  814.  See  also  Graves  v. 
Brooks,  117  Ulch.  424,  75  NW  932; 
Van  Cott  V.  Van  Brunt,  82  N.  T. 
635;  Boynton  v.  Hatch,  47  N.  T.  225. 

[e]  BaUzood  jiropezty,  sold  by 
one  company  to  another,  and  paid 
for  by  an  issue  of  stock  and  bonds, 
may  be  valued  according  to  its  net 
earning  power  and  the  qost  of  build- 
ing it  de  novC,  and  it  Is  immaterial 
that  the  seller  originally  acquired  it 
for  much  less  than  its  actual  value. 
Grant  v.  Kast,  etc.,  R.  Co.,  54  Fed. 
6»»,  4  CCA  611   [aff  52  Fed.  531]. 

[f  ]  OOBtraot  rlirht  to  mMket  vroA- 
«ci«^Ul!der  Lord  I.,  i  6696,  allow- 
Int;  issue  of  stock  for  property  where 
not  actually  fraudulent  where  direct- 
ors issued  stock  for  the  contract 
Tight  to  market  products  of  a  cor- 
poration believed  to  be  a  valuable 
contract,  it  was  hflld  that  their  Judg- 
ment would  not  be  revised,  or  a  subse- 
quent purchaser  of  stock  be  liable 
as  for  unpaid  subscriptions.  Farrell 
V.  Davis,  <Or.)  161  P  94,  708. 

[g]  ITo  <«ltai*4  ▼aln*,— Where 
stock  is'  Issued  for  property  having 
no  geperally  defined  value,  the  rule 
Is  that,  where'  the  corporation  and 
stockholders  have  agreed  upon  a 
given  valuation  for  the  property,  such 
valuation  is  binding  and  conclusive, 
unless  it  is  fraudulent  In  purpose  or 
effect  Hasson  v.  Koeberle,  <Oal.)  181 
P  887. 

86.  Peden  Iron,  etc.,  Co.  v.  Jenkins, 
(Tex.  Civ.  A.)  203  SW  180. 

M.  Flnletter  v.  Acetylene  lilght, 
etc.,  Co.,  216  Pa.  86.  64  A  429;  and 
other  cases  in  following  note. 
_87.  U.  S. — Colt  V.  North  Carolina 
Oold  Amalgamating  Co.,  119  U.  S. 
343.  7  set  231,  SO  L.  ed.  420;  Clinton 
Uin.,  etc.  Co.  V.  Jamison,  266  Fed. 
577. 

.  N.  T. — Huntinrton  v.  Attrill.  118 
N.  T.  365.  23  NE  544:  Rathbone  v. 
Ayer,  121  App.  Dlv.  865.  105  NTS 
1041  [rev  on  other  grounds  196  N.  Y. 
503  mem.  89  NE  1111  memj. 
.  Or.— Farrell  v.  Davis,  161  P  94, 
703. 

Pa. — Carr  v.  Le  Fevre.  27  Pa.  418. 
.  Utah. — Richardson  v.  Treasure  Hill 
Uln.  Co.,   28   Utah  366.   65  P  74. 

And  see  other  cases  supra  note 
30. 

.  «B.  TJ.  S. — Einright  v.  Heckscher, 
210  Fed.  863,  153  CCA  549:  In  re 
Wyoming  Valley  Ice  Co.,  163  Fed. 
787,  794   tolt  Cyc]. 

_  Ala. — Lea  v.  Iron  Belt  Mercantile 
Co.,  147  Ala.  421.  42  S  415,  119  Am 
SR  98,  8  LRANS  279;  Roman  v.  Dlm- 
nitck,  116  Ala.  233,  22  S  109;  Par- 
Bons  v.  Joseph,  92  Ala.  403,  8  8  788. 
„Cal.— Hasson  v.  Koeberle.  181  P 
J.»7;  R.  H.  Herron  Co.  v.  Shaw.  165 
<^1.  668,  138  P  488,  AnnCasl916A 
1265. 

■  Hawaii. — ^Hemenway  v.  Honolulu. 
Clay  Co.,  Ltd.,  18  Hawaii  187. 


111. — Colian  T.  Toy  Oun  litg.  Co., 
172  ni.  A.  830. 

Iowa. — ^Wlshard  v.  Hansen,  99 
Iowa  807.  68  NW  891.  61  AmSR  238; 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa 
460,  43  NW  290.  6  LRA  649;  Osgood 
V.  King.  42  Iowa  478. 

Kan. — Chanute  First  Nat.  Bank  v. 
Northrup.  82  Kan.  638,  641,  109  P 
672,  136  AmSR  119  [cit  Cyc]. 

Minn. — Randall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co^  120  Minn. 
268,  139  NW  606.  43  LRANS  706; 
Hastings  Malting  Co.  v.  Iron  Range 
Brewing  Co.,  66  Minn.  28,  33,  67  NW 
652. 

Mo. — Van  Cleve  v.  Berkey,  148  Mo. 
109,  44  SW  743,  42  LRA  593;  Wool- 
folk  V.  January,  131  Mo.  620,  33  SW 
482;  Schneider  v.  Johnson,  161  Mo. 
A.  876,  143  SW  78;  Carp  V.  Chlpley, 
73  Mo.  A.  22. 

Mont.— Kelly  v.  Clark,  21  Mont. 
291.  53  P  959,  69  AmSR  6(8.  42  LRA 
621. 

Nebr. — Oilkte,  eta,  Co.  v.  Dawson 
Town,  etc.,  Co.,  46  Nebr.  888,  64  NW 
978,  1097. 

N.  J. — Tooker  v.  National  Sugar 
Reflning  Co.,  80  N.  J.  Bq.  805,  84  A 
10;  Holcombe  v.  Trenton  White  City 
Co.,  80  N.  J.  Eg.  122,  82  A  618  taff 
82  N.  J.  Eq.   364.   91  A  10691. 

N.  Y. — National  Tube-Works  Co.  v. 
Gllflllan.  124  N.  Y.  802.  26  NB  588 
raff  46  Hun  248];  Lake  Superior 
Iron  Co.  V.  Drexel.  90  N.  Y.  87;  Doug- 
lass V.  Ireland,  78  N.  Y.  100  (over- 
valuation held  to  amount  to  fraud); 
Flour  City  Nat.  •  Bank  v.  Shire,  88 
Apn.  Div.  401,  84  NYS  810  [aff  179 
N.  Y.  687  mem,  72  NB  1141  mem]. 

N.  C. — Whltlock  V.  Alexander,  160 
N.  C.  465,  76  SB  588. 

Oh. — Oates  v.  Tippecanoe  Stone 
<3o..  57  Oh.  St.  60.  48  NB  285.  63 
AmSR  705:  Ford  v.  Lamson,  17  Oh. 
dr.  Ct.   539,  9  Oh.  Cir.  Dec.   874. 

Or.— Macbeth  v.  Banfleld,  46  Or. 
663.  78  P  693,  106  AmSR  670. 

Tenn. — Bristol  Bank,  etc.,  Co.  v. 
Jonesboro  Banking  Trust  Co.,  101 
Tenn.  545,  4S  SW  228. 

Tex. — O'Bear-Nester  Olasa  Co.  v. 
Antiexplo  Co.,  101  Tex.  481,  108  SW 
967,  109  SW  931,  130  AmSR  866,  16 
-LRA  520. 

Utah. — Salt  Lake  Hardware  CJo.  v. 
Tlntic  Milling  Co.,  18  Utah  482,  45. 
P  200. 

89.  U.  S.— Lloyd  v.  Preston,  146 
U.  S.  680,  IS  set  131,  36  L.  ed.  1111; 
Camden  v.  Stuart,  144  U.  S.  104,  12 
set  686,  36  L.  ed.  368;  Colt  v.  North 
Carolina  .  Qold  Amalgamating  Co.. 
119  U.  S.  843.  7  set  231,  SO  L.  ed. 
420  [aff  14  Fed.  12];  In  re  L.  M.  Alle- 
man  Hardware  Co.,  172  Fed.  611  [rev 
on  other  grounds  181  Fed.  810,  104 
CCA  320];  Preston  v.  Cincinnati, 
etc.,  R.  Co.,  86  Fed.  54,  1  LRA  140  [aff 
146  U.  S.  630,  13  set  131,  36  L.  ed. 
1117]. 

Ala. — Lea  v.  Iron  Belt  Mercantile 
Co.,  119  Ala.  271,  24  S  28;  Roman  v. 
Dimmick,  116  Ala.  238,  22  S  109:  Ely- 
ton,  Land  Co.  v.  Birmingham  Ware- 
house, etc..  Co..  92  Ala.  407,  9  S  129, 
25  AmSR  65,  12  LRA  807  (where  two 
hundred  thousand  dollars  of  stock 
was  issued  to  subscribers  for  prop- 
erty which  cost  them  and  was  worth 
only  Ave  thousand  dollars). 

Ark. — Lester  v.  Bemis  Lumber  Co.. 
71  Ark.  379.  74  SW  518  (where  the 
stock  was  paid  for  by  stock  of  an- 
other corporation  at  an  overvalua- 
tion). 


fact  that  its  value,  estimated  in  the  light  of  subse- 
quent events,  does  not  equal  the  amount  at  which  it 
was  received."'  If,  however,  there  is  a  known  and 
intentional  overvaluation,  there  is  fraud  as  a  matter 
of  law  in  all  jurisdictions,  even  under  a  statute 
making  the  judgment  of  the  directors  as  to  the  value 
of  the  property  conclusive  in  the  absence  of  actual 
fraud  in  the  transaction  ;"b  and  a  gross  or  obvious 
overvaluation,  in  the  case  of  property  or  services 
of  ascertainable  value,  is  strong  evidence  of  fraud 
and  may  be  conclusive  unless  the  transaction  is 
otherwise  satisfactorily  explained.*'   If  the  property 

Colo. — Blvens  v.  Hull.  6^  C^lo.  838. 
146  P  694. 

Hawaii. — Hemenway  v.  Honolulu 
Clay  Co.,  Ltd.,  18  Hawaii  187. 

IlL — Coleman  v.  Howe,  154  HI.  458, 
39  NB  726,  45  AmSR  133  [aff  53  111. 
A.  821:  Cohen  v.  Toy  Gun  Mfg.  Co., 
172  111.  A.  830  (overvaluation  of  a 
patent). 

Iowa. — ^Wishard  v.  Hansen.  99 
Iowa  307,  68  NW  691,  61  AmSR  238; 
Chlsholm  V.  Fomy,  65  Iowa  333,  21 
NW  664;  Osgood  v.  King,  42  Iowa 
478. 

Mich. — ^Peninsular  Sav.  Bank  v. 
Black  Flag  Stove  Polish  Co.,  105 
Mich.  686,  %»  NW  614  (holding  that, 
where  two  thousand  Ave  hundred 
dollars  in  stock  is  Issued  to  one  as 

S aid-up  stock,  in  consideration  of 
Is  recommending  the  corporation's 
product  and  using  his  influence  with 
others  to  buy  it.  such  services  not 
taking  .any  time  from  his  customary 
business,  he  was  liable  to  creditors 
for  the  amount  of  his  subscription). 
Minn. — ^Randall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co..  120  Minn. 
268.  139  NW  606,  43  LRANS  706; 
Wallace  v.  Carpenter  Electric  Heat- 
ing Mfg.  Co.,  70  Minn.  321.  73  NW 
189.  **    ■     "  -'   ■■• 


.  68  AmSR  630;  Hastings  Malting 
Co.  V.  Iron  Range  Brewing  Co.,  66 
Minn.   28,   33,  67  NW  652. 

Mo. — Van  Cleve  v.  Berkey,  143  Mo. 
109.  44  SW  748,  42  LRA  593;  Garrett 
V.  Kansas  City  Coal  Min.  Co..  113  Mo. 
330,  20  SW  966,  86  AmSR  718;  Mc- 
Clure  V.  Paducah  Iron  (^.,  90  Mo.  A. 
567. 

Mont.— Kelly  v.  Clark,  21  Mont. 
291.  53  P  959,  69  AmSR  668,  42  LRA 
621. 

Nebr. — Gilkle,  etc.,  Co.  v.  Dawson 
Town,  etc.,  Co.,  46  Nebr.  333,  64  NW 
978,  1097. 

N.  J. — Woloott  V.  Waldsteln.  86  N. 
J.  Bq.  63.  97  A  951;  Honeyman  v. 
Haughey.  (Ch.)  66  A  582  (where  stock 
was  issued  for  a  patent  grossly  over- 
valued); Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Bq.  122,  82  A  618 
[aft  82  N.  J.  Bq.  364.  91  A  10691; 
Volney  v.  Nixon,  68  N.  J.  Bq.  606, 
60  A  189  (where  stock  was  issued  for 
a  patent) ;  Hebberd  v.  Southwestern 
Land,  etc.,  Co.,  55  N.  J.  Eq.  18,  36 
A  122;  Wetherfaee  v.  Baker,  35  N.  J. 
Bq.  501. 

N.  T. — ^National  Tube- Works  Co.  v. 
Gllflllan.  124  M.  Y.  302,  26  NB  688; 
Douglass  V.  Ireland,  78  N.  Y.  100; 
Boynton  v.  Andrews,  68  N.  Y.  98; 
Boynton  v.  Hatch,  47  N.  Y.   226. 

N.  C. — ^Whltlock  V.  Alexander,  160 
N.  C.  465,  76  SB  538;  Hobgood  V. 
Bhlen,  141  N.  C.  344,  63   SB  857. 

Oh. — Gates  v.  Tippecanoe  Stone 
Co.,  57  Oh.  St.  60,  48  NB  285,  63  Am 
SR  706. 

Okl. — ^Webster  v.  Okmulgee  Web- 
ster Refining  Co.,  36  Okl.  168,  128 
P  261,  47  LRANS  697. 

Or. — Macbeth  v.  Banfleld.  45  Or. 
658.  78  P  693,  106  AmSR  670. 

Pa. — Carr  v.  Le  Fevre,  27  Pa.  418. 

Wash. — Manhattan  Trust  Co.  v. 
Seattle  Coal,  etc.,  Co.,  16  Wash.  499, 
48  P  333,  737  (where  there  was  a 
transfer  of  about  seventy  thousand 
dollars  worth  of  coal  lands  in  pay- 
ment of  stock  of  the  par  value  of 
five  million  dollars). 

Wis. — Merrill  Nat  Bank  v.  Illinois. 
etc..  Lumber  Co..  101  Wis.  247.  77 
NW  185  ("valuation  substantially  In 
excess  of  its  real  value");  WhitehUI 
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taken  in  payment  is  practically  worthless,  and  is 
shadowy  and  unsubstantial  in  its  nature,  there  is 
no  payment  at  all  and  the  stockholders  are  liable 
for  the  full  amount  of  their  subscriptions."'  In 
cases  where  the  directors  or  incorporators  have 
passed  no  judgment  upon  the'  value  of  the  assets 
turned  in  as  capital  stock  instead  of  money,  the 
only  course  left  open  to  the  courts,  when  called 
upon  to  determine  whether  the  stock  has  been  fully 
paid,  is  to  ascertain  the  actual  value  of  the  prop- 
erty, and  to  hold  that  the  stock  is  paid  only  to  the 
extent  of  the-  value  of  the  property  so  found.'^ 
And  where  the  property  is  intentionally  or  know- 
ingly overvalued,  the  fact  that  the  directors  hon- 
estly believed  that  the  market  value  would  eventual- 
ly exceed  the  par  value  of  the  stock  issued  therefor 


does  not  relieve  the  stockholders  from  liability.** 
Nor  will  the  mere  belief  of  the  stockholders  as  to 
the,  value  of  the  property  relieve  them  from  liability 
to  creditors,  where  there  is  no  valid  ground  for  such 
belief.»8 

Cost  to  vendor.  The  actual  value  of  proper^ 
conveyed  to  a  corporation  in  pajrment  for  stock  is 
to  be  considered  in  determining  whether  there  has 
been  an  overvaluation,  however  much  it  may  have 
differed  from  the  amount  which  the  property  cost 
the  vendor.** 

Worthless  patented  or  unpatented  invention. 
Certainly  where  the  "true  value"  rule  prevails, 
and  it  hai  been  held  even  under  the  "good  faith" 
rule,  a  payment  for. stock  cannot  be  made  by  trans- 
ferring to  the  corporation  a  patented  or  unpatented 


V.  Jacobs,  76  Wis.  474,  44  NW  630. 

"Where  property  at  a  gross  over- 
valuation Is  given  and  accepted  for 
paid-up  stock,  the  question  of  fraud 
la  usually  one  of  fact  [see  Infra 
{  1778].  But  there  may  be  cases 
where  the  property  was  of  such  a 
character,  and  the  overvaluation  so 
great,  as  to  exclude  any  possibility  of 
an  honest  mistake.  In  such  cases  It 
would  be  the  duty  of  the  court  to 
declare  the  transaction  fraudulent  as 
to  creditors.  Upon  principle  and 
authority,  ive  hold  that  a  corpora- 
tion, unless  prohibited  by  some  stat- 
utory or  constitutional  provision, 
may  In  good  faith  Issue  paid-up 
shares  of  its  stock  for  the  purchase 
of  property  at  a  fair  valuation;  and 
In  such  cases  both  the  corporation  and 
its  creditors  will  be  bound  thereby. 
But  If  there  Is  a  material  overvalua- 
tion of  the  property,  to  the  knowl- 
edge of  the  contracting  parties,  the 
transaction  la  a  fraud  as  to  subse- 
quent creditors  of  the  corporation 
without  notice;  and,  if  It  becomes 
Insolvent,  the  shareholders  so  pay- 
ing for  their  stock  will  be  charged, 
In  equity,  to  the  extent  necessary  to 
pay  such  creditors,  with  the  differ- 
ence between  the  real  value  of  the 
property  and  the  par  value  of  their 
stock."  Hastings  Malting  Co.  v. 
Iron  Range  Brewing  Co.,  65  Minn.  28, 
S3,  34,  87  NW  662. 

"On  the  one  hand,  the  value  of  the 
property  Is  to  be  determined,  not 
from  sutisequent  events,  out  as  of 
the  time  of  the  transaction,  and 
from  the  situation,  nature,  and  con- 
dition of  the  property  as  they  hon- 
estly appeared  to  the  parties  at  the 
time.  Although  there  was  In  fact 
an  overvaluation  of  the  property,  it 
will  not  render  the  stockholders  lia- 
ble for  the  deHciency  If  it  was  the 
result  of  an  honest  mistake  or  error 
of  judgment.  On  the  other  hand, 
where  the  nature  and  condition  of 
the  property  are  such  that  its  val\ie 
is  well  known  and  understood,  or  is 
capable  of  being  readily  estimated 
and  ascertained,  and  the  property  Is 
transferred  to  the  corporation  at  a 
gross  overvaluation  for  paid-up 
shares,  the  transaction  is  prima 
facie  fraudulent  as  to  subsequent 
creditors,  and  as  against  them  the 
burden  is  upon  the  shareholder  to 
rebut  the  presumption  by  clear  and 
satisfactory  evidence.  If  he  knew 
or  ought  to  have  known  that  he  was 
paying  for  his  stock  in  property  at 
a  material  overvaluation,  It  will  not 
be  sufflcient  for  blm  to  show,  aif  a 
mental  operation,  that  he  did  not 
intend  to  defraud  any  one.  He  must 
go  further,  and  show  that,  in  the  ex- 
ercise of  ordinary  buoiness  sense,  he 
was  justlfled  li)  believing,  and  did 
honestly  believe,  that  the  property 
was  being  turned  in  at  a  fair  valu- 
ation. Where  the  facts  are  undis- 
puted, and  the  overvaluation  so 
great  as  to  show  that  the  stock- 
holder oucht  to  have  known  It  If 
he  had  exercised  ordinary  business 
prudence,  his  actual  belief  or  Inten- 
tion In  the  premises  will  not  avail 
him;    he    will    be    presumed    to    have 


Intended  the  reasonable  and  natural 
consequences  of  his  act,  which  is  to 
defraud  creditors  in  case  of  the  In- 
solvency of  the  corporation."  Has- 
tings Malting  Co.  v.  Iron  Range 
Brewing  Co.,  supra. 

[a]  "ICnst  he  rsaaonalily  com- 
mensurate with  the  par  value  of  the 
stock  subscribed."  Peninsular  Sav. 
Bank  v.  Black  Flag  Stove  Polish  Co., 
105  Mich.  635,  638,  63  NW  614. 

[b]  Wlut  la  "{rood  faith"  wWilii 
meaning'  of  ml*. — It  has  been  held 
that  the  belief  that  a  prudent  and 
sensible  business  man  would  hold  In 
the  ordinary  conduct  of  his  own 
business  affairs  is  what  constitutes 
good  faith  in  the  valuation  of  prop- 
erty for  which  stock  of  a  corporation 
is  Issued.  Kelly  v.  Clark,  21  Mont. 
291,  334,  53  F  959,  69  AmSR  668,  42 
LRA  621  (where  it  was  said:  "Good 
faith  in  the  valuation  put  upon  the 
property  is  what  the  law  demands, 
and  all  that  it  demands.  By  good 
faith  is  meant  actual  belief  in  the 
value  put  upon  the  property — the  be- 
lief that  a  prudent  and  sensible 
business  man  would  hold  In  the  ordi- 
nary conduct  of  his  own  business 
affairs.  Beliefs  based  upon  vision- 
ary speculative  hopes,  unwarranted 
by  existing  conditions  or  facta,  and 
without  reasonable  evidence  from 
the  then  present  appearances,  are 
not  such  beliefs  as  will  relieve  the 
shareholders.  Such  Is  the  true  rule, 
we  think,  and  such  is  the  one  that 
the  law  intends  shall  be  applied"). 

[c]  Iboorporatlon  of  partnaraUp 
and  tnuiafar  of  aaaata,— (1)  Where, 
pursuaht  to  an  agreement  among 
themselves,  partners  capitalize  the 
partnership  property  at  a  valuation 
greatly  in  excess  of  Its  true  value; 
create  a  corporation,  under  the  laws 
of  this  state,  to  continue  the  former 
partnership  business,  fixing  Its  cap- 
ital stock  at  a  sum  equal  to  the  in- 
flated value  placed  on  the  partner- 
ship property;  elect  themselves  man- 
aging officers  of  the  concern;  trans- 
fer this  property,  at  such  inflated 
value,  to  the  corporation  in  exchange 
for  its  entire  capital  stock,  which 
they  cause  to  be  issued,  as  fully  paid 
up,  to  each  partner,  or  as  he  may 
direct,  in  proportion  to  his  interest 
in  the  partnership;  and  the  corpora- 
tion, continuing  the  business,  after- 
ward becomes  insolvent,  the  trans- 
action v.-ill  be  regarded  as  a  fraud 
upon  the  corporate  creditors,  al- 
though none  was  intended  or  con- 
templated by  the  parties  to  such 
transaction.  Gates  v.  Tippecanoe 
Stone  Co.,  67  Oh.  St.  60,  48  NE  285, 
63  AmSR  706.  (2)  In  such  case 
each  partner  will  be  regarded  as  an 
original  subscriber  for  so  much  of 
the  stock  as  was  thus  issued  to  him, 
and  credited  on  his  subscription  tfor 
the  actual  value  only  of  his  interest 
in  the  partnership  property  trans- 
ferred to  the  corporation  in  payment 
of  such  subscriotion.  The  balance 
left,  after  applying  this  credit,  will 
be  deemed  a  debt  due  from  him  to 
the  corporation,  and  therefore  cor- 
porate assets.  Gates  v.  Tippecanoe 
Stone  Co.,  supra.     (3)  And  where  the 


members  of  an  Insolvent  partnership 
convert  their  business  into  a  corpo- 
ration, turning  over  to  the  corpora- 
tion all  the  assets  of  the  partner- 
ship in  payment  for  their  stock  sub- 
scriptions, but  the  corporation  also 
assuming  all  the  liabilities  of  the 
partnership,  nothing  whatever  can  be 
counted  as  a  payment  of  the  stock 
subscriptions;  and  the  subscribers  to 
such  stock  remain  liable  to  the  cred- 
itors of  the  corporation  for  their 
subscriptions  to  the  stock.  Ford  v. 
Iximson,  17  Oh.  Cir.  Ct.  639.  9  Oh. 
Clr.   Dec.   .174. 

[d]  The  Inereaaed  vain*  of  pnp- 
•rty  between  the  time  that  It  wu 
contracted  for  by  the  ooiporators  and 
the  day  on  wUoIi  it  waf  conveyed  to 
the  corporation  by  their  direction  is 
to  be  allowed  them  in  determining 
their  liability  to  creditors  of  the 
loorporation  by  reason  of  the  fact 
that  there  was  an  overvaluation  of 
the  property  and  an  excessive  issue 
of  stock  therefor.  Cole  v.  Adams, 
19  Tex.  Civ.  ^.  507,  49  SW  1052. 

te]  The  net  proflts  of  a  corpora- 
tion prior  to  the  Issuance  of  stock, 
which  were  expended  in  improving 
'and  extending  its  plants,  should  be 
credited  to  stockholders  in  determin- 
ing the  amount  due  on  their  stock,  in 
an  action  by  a  receiver  of  the  corpo- 
ration for  the  beneflt  of  its  creditors. 
Cole  v.  Adams,  19  Tex.  Civ.  A.  507, 
49    SW    1062. 

90.  S'llt  Lake  Hardware  Co.  v. 
Tlntic  Milling  Co.,  13  Utah  423, "45  P 
200.  To  same  effect  Kelly  v.  Clark, 
21  Mont.  291,  63  P  969,  69  AmSR  668. 
42  LRA  621. 

91.  Hasson  V.  Koeberle,  (Cal.)  181 
P  387;  MoBryan  v.  Unlvoraal  El.  Co., 
130  Mich.  Ill,  89  NW  683,  97  AmSR 
463. 

02.  R.  "H.  Herron  Co.  v.  Shaw,  185 
Cal.  668,  133  P  488,  AnnCasl915A 
1266. 

93.  Van  Cleve  v.  Berkey,  141  Ho. 
109.  44  SW  743,  42  LRA  59S;  Kelly 
v.  Clark,  21  Mont.  291,  53  P  959.  69 
AmSR  668,  42  LRA  621;  LanU  v. 
Moeller,  76  Wash.  429,  136  P  687.  50 
LP^NS  68. 

94.  Dickerman  v.  Northern  Trust 
Co.,  80  Fed.  450,  26  CCA  649  taff  75 
Fed.  936,  and  aff  176  U.  S.  181,  20 
set  311,  44  L.  ed.  423];  Grant  v. 
East,  etc.  R.  Co.,  54  Fed.  669,  4  CCA 
'511  [aff  52  Fed.  531];  McMahen  T. 
Pneumatic  Transit  Co.,  86  N.  J.  Eq. 
544,  96  A  999;  Com.  v.  Central  Pass. 
R.  Co.,  52  Pa.  506;  Union  Pao.  R.  Co. 
v.  Blair,  48  Utah  38,  156  P  948.  But 
see  Clinton  Mln.,  etc.,  Co.  v.  Jamison, 
266  Fed.  677  (holding  that  the  coat 
of  mining  claims  to  the  buyers  there- 
of is  not  a  test  of  the  value  of  the 
claims,  in  determining  whether  stock 
of  a  mining  company.  Issued  for  such 
claims,  when  transferred  to  the  com- 
pany by  the  buyers,  was  full-paid; 
nor  were  the  recited  considerations 
in  the  conveyances  to  the  buyers,  or 
even  in  conveyances  to  the  company, 
evidence  of  the  value  of  the  prop- 
erties In  its  hands,  on  which  could 
be  based  a  finding  that  the  properties 
were  overvalued). 


For  later  cases, deTelopmenta  and  chancei  in  the  law  see  cumulative  Annotations,  same  title, 
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invention  which  has  no  ascertainable  value,  and 
which  turns  out  to  be  worthless."''  But  when  patent 
lights  have  been  acquired  by  a  corporation  in  pay- 
ment for  stock,  their  value,  for  the  purpose  of 
ascertaining  whether  -  the  stock  is  fully  paid  up,  is 
to  be  determined  as  of  the  time  when  they  were 
acquired  and  not  by  subsequent  events.** 

Qnitclaim  deed.  Stock  for  which  a  corporation 
has  received  nothing  but  quitclaim  deeds  to  land  in 
which  the  grantors  had  no  interest  whatever  is 
wholly  unpaid  as  against  creditors  of  the  corpo- 
ration.*^ 

[i  1490]  (9)  OontractB  of  Sale  or  Collateral 
AgnemeiAa  Affecting  Liability — (a)  In  OeneraL 
No  collateral  agreement  between  a  corporation  and 
subscribers  for  its  stock  that  the  subscription  or  a 
note  given  in  payment  thereof  shall  not  be  payable 
in  full  according  to  its  terms  is  valid  as  against 
creditors  of  the  corporation.*^  Any  arrangement  by 
which  the  subscriptions  of  stockholders  are  diverted 


from  their  natural  and  legal  purpose  as  a  fund  for 
the  benefit  of  the  creditors  of  the  corporation  is 
against  public  policy  and  void.**  Stockholders  can- 
not escape  liability  to  creditors  by  subscribing  for 
etofk  and  then  surrendering  it  to  the  corporation, 
after  which  they  purchase  it  from  the  corporation 
at  a  fraction  of  its  true  value.^  The  right  of  the 
corporation  to  release  a  subscriber  or  purchaser  of 
its  stock  from  liability  to  pay  therefor  as  against 
the  claims  of  creditors  has  already  been  considered.^ 
[$  1491]  (b)  Allowance  or  Credit  of  Dividends, 
Profits,  or  Increased  Value  of  Property.  If  a  cor- 
poration has  undivided  profits  over  and  above  all 
liabilities,  it  may  of  course  even  as  against  existing 
or  subsequent  creditors  declare  a  dividend  and 
credit  the  same  on  unpaid  stock  of  the  persons 
entitled  to  receive  the  same;^  and  it  has  been  held 
that,  even  as  against  subsequent  creditors,  it  may 
allow  such  a  credit,  without  express  declaration  of  a 
dividend,  in  consideration  of  accumulated  profits 


06.  U.  S.-,Peck  V.  Elliott,  79  Fed. 
10.  24  CXIA  426,  38  LRA  61«. 

Iowa. — Chlsholm  v.  Fomy,  66  Iowa 
888,  21  NW  664  (transfer  of  a  worth- 
less patent  right  does  not  satisfy  the 
Iowa   statute). 

Mo. — V*n  Cleve  v.  Berkey,  148  Mo. 
109,  44  ?W  743,  48  LRA  S93. 

N.  J. — Edeerton  v.  Electrlo  Impr., 
etc.,  Co.,  60  N.  J.  Eq.  864,  24  A  640. 

N.  T. — National  Tube-Works  Co. 
V.  Gllflllan.  124  N.  Y.  302,  26  NB  538 
taft  46  Hun  248]  (transfer  of  an  tan- 
patented  Invention  found  by  the  Jury 
to  be  worth  but  a  smaU  proportion 
of  the  shares  Issued,  and  a  verdict 
directed  for  plaintiff,  a  creditor  of 
the  corporation);  Tasker  v.  Wallace, 
6  Daly  864  (holding  that  the  trans- 
fer of  patent  rights  of  an  unascer- 
tained value  is  not  a  payment  for 
shares  under  the  statutes  of  New 
York). 

TTtah. — ^Henderson  v.  Tumgren,  9 
Utah  432,  36  P  496. 

9&  Einletter  v.  Acetylene  Light, 
etc.,  Co.,  216  Pa.  86,  64  A  429.  See 
supra  this  section  text  and  notes  86, 
87. 

•7.  Henderson  v.  Tumgten,  9 
Utah  432,  36  P  495. 

98.  TT.  S. — Scovlll  V.  Thayer,  105 
IT.  S.  143,  26  ti.  ed.  968:  Cfhubb  v. 
Upton,  96  U.  S.  666,  24  L.  ed.  623; 
Upton  V.  Trlbllcock.  91  U.  S.  46,  28  L. 
ed.  203;  Sawyer  v.  Hoag,  17  Wall.  610, 
21  L.  ed.  731;  In  re  Remington  Auto- 
mobile, etc.,  Co.,  139  Fed.  966  [mod 
on  other  grounds  153  Fed.  845,  82 
CCA    4211;    In   re  Glen   Iron   Works, 

17  Fed.  824,  20  Fed.  674:  Upton  v. 
Hansbrough.  28  F.  Cas.  No.  16,801,  3 
Blss.  417;  Upton  v.  Jackson,  28  F.  CUis. 
No.  16,802,  1  PUpp.  413;  Wilbur  v. 
Stockholders,    29   P.    Cas.   No.    17,636, 

18  NatBankrReg  178. 

Ala. — ^Vaughan  iv.  Alabama  Nat. 
Bank.  148  Ala.  672,  42  S  64,  6  AnnCas 
666. 

Ark.— Walt  v.  McKee,  95  Ark.  124, 
128  SW  1028. 

Conn. — ^New  Haven  Trust  .Co.^v. 
GafTney,  78  Conn.  480.  47  A  760; 
Northrop  v.  Bushnell,  88  Conn.  498: 
Mann  v.  Cooke,  20  Conn.  178. 

Del. — Du  Pont  v.  Ball,  106  A  89. 

Oa. — Spratllng  v.  Westbrook,  140 
Oa.  625,  79  SE  536. 

Ida. — Meholln  v.  Carlson,  17  Ida. 
742,   107   P   765,  136   AmSR   286. 

111. — Edwards  v.  SchlUinger,  246 
in.  231,  91  NB  1048,  137  AmSR  808, 
83  LRANS  895  [atC  148  111.  A.  227]: 
Great  Western  Tel.  Co.  v.  Gray,  122 
111.  630,  :4  NE  214;  Hlckllng  v.  Wil- 
son, 104  111.  54;  Jewell  v.  Rock  River 
Paper  Co.,  101  111.  57;  Union  Mut.  L. 
Ins.  Co.  V.  Frear  Stone  Mfg.  Co.,  97 
111.  537,  87  AmR  129;  Melvin  v.  Lamar 
Ins.  Co.,  80  111.  446,  22  AmR  199; 
Zirkel  V.  Joliet  Opera  House  Co.,  79 
in.  334:-  Kern  v.  Chicago  Co-op. 
Brewing  Assoc,  40  111.  A.  356  [aff 
140  111.  871,  29  NB  1035];  Ailing  V. 
Weneell,   86   UL  A.   246   Caff   183   lU. 


264,  24  NB  551);  Turner  v.  Alabama 
Min..  etc.,  Co.,  26  III.  A.  144. 

Ind. — Bent  v.  Underdown,  166  Ind. 
516,  60  NB  307;  Bruner  v.  BrowB,  139 
Ind.   600,    38    NB   318. 

Iowa. — Jackson  v.  Traer,  64  Xowa 
469.  20  NW  764,  52  AmR  449;  Osgood 
v  King,  42  Iowa  478.;  Burnham  v. 
Northwestern   Ins.   Co.,   36    Iowa   632. 

Kan. — Chanute  First  Nat.  Bank  v. 
Northrup,  82  Kan.  678,  109  P  672,  186 
AmSR   n9. 

Ky. — Kentucky  Mut  Tnv.  Co.'  v. 
Schaefer,  120  Ky.  227,  86  SW  1098, 
27  Kyi.  667. 

La. — Jackson  P.  ft  M.  Ins.  Co.  v. 
Walls,  105>La.  89,  29  S  608;  Peychaud 
V.   Hood,  23  La.  Ann.  732. 

Md. — Oawford  v.  Rohrer,  69  Md. 
599;  Rider  v.  Morrison,  64  Md.  429. 

Ho. — Chrlsman-Sawyer  B%nklng 
Co.  V.  Independence  wool  Mfg.  Co., 
168  Mo.  634,  68  SW  1026;*  Guerney  v. 
Moore,  131  Mo.  650.  82  SW  1132;  QUI 
V.  Balis,  72  Mo.  424;  Skrainka  v. 
Allen,  7  Mo.  A.  434  [aft  76  Mo. 
3841;  Chouteau  v.  Dean,  7  Mo.  A.  210; 
Pickering  Vv  Templeton,  2  Mo.  A. 
424. 

Nev. — ^Thompson  ▼.  Reno  Sav. 
Bank,  19  Nev.  108,  7  P  68,  3  AmSR 
797. 

N.  H. — White  Mountains  R.  Co.  v. 
Eastman,  34  N.  H.  124. 

N.  J. — McDermott  y.  Woodhouae, 
87  N.  J.  Bq.  616,  101  A  876  [rev  87 
N.  J.  Bq.  124,  99  A  103];  Cumberland 
Lumber  Co.  v.  Clinton  Hill  Lumber 
Mfg.  Co.,  57  N.  J.  Eg.  627,  42  A  686; 
Boney  v.  Williams,  66  N.  J,  Eq.  691, 
38  A  189;  Wetherbee  v.  Baker,  85  N. 
J.  Eq.  601. 

N,  T. — ^National  Tube-Worhs  Co.  v. 
Giinilan,  124  N.  T.  302,  26  NB  638; 
Seals  V.  Buffalo  Expanded  Metal 
Ctonstr.  Co.,  49  App.  Dlv.  689.  63  NTS 
636;  Irish  Paper  Corp.  v.  White,  91 
Misc.  261,  154  NTS  778;  Slee  v.  Bloom, 
19  Johns.  466,  10  AmD  273;  Sagory 
V.  Dubois,  3  Sandf.  Ch.  466. 

Oh. — Henry  v.  Vermillion,  etc.,  R. 
Co.,  17  Oh.  187;  PainesvHle  Nat.  Bank 
V.  King  Varnish  Co.,  8  Oh.  Cir.  Ct. 
663,   4   Oh.   Cir.   Dec.    611. 

Or.— Lee  v.  Imbrie,  18  Or.  610,  11 
P  270. 

Pa. — ^Robinson  v.  Pittsburgh,  etc.. 
R.  Co.,  32  Pa.  334,  72  AmD  792;  Graft 
V.  Pittsburgh,  etc.,  R.  Co.,  81  Pa.  489- 
Lezow  V.  Pennsylvania  Diamond  Drill 
Co..   5  Pa.   Dlst.   491. 

Vt.— Blodgett  V.  Morrill.  20  Vt. 
609. 

Va.— Wilson  V.  Hundley,  96  Va.  96, 
30  SB  492,  70  AmSR  837;  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  26 
SB   591 

Wash. — Johns  v.  Clother,  78  Wash. 
602,  139  P  766;  Barto  v.  Nix,  46  P 
1033;  Smith  v.  Hopkins,  10  Wash.  77, 
38  P  854. 

En«r. — In  re  Agriculturist  C3attle 
Ins.  Co.,  L.  R.  1  Ch.  161. 

Alta. — Re  Wallbrldge  Grain  Co., 
[1918]  2  WestWkly  886. 


Man. — Re  Jones,  7  WestLR  627. 

[a]  Paymant  by  anrrender  of  old 
■took. — The  liability  of  stockholders 
to  creditors  for  unpaid  subscriptions 
under  St.  (1908)  i  647  Is  not  af- 
fected by  the  fact  that  their  sub- 
scriptions were  to  be  paid  by  the 
surrender  of  old  stock,  but  in  such 
case  they  will  be  held  liable  for 
the  difference  between  the  amount 
they  actually  paid  and  the  amount  of 
stock  they  received  at  par  value. 
Kentucky  Mut.  Inv.  Co.  v.  Schaefer, 
120  Ky.  227,.  86  SW  1098,  27  KyL 
667. 

[b]  Tlma  (1)  Where  a  subscrip- 
tion contract  for  stock  of  a  corpora- 
tion provided  that  the  subscriber  was 
to  pay  par  value  for  each  share,  and. 
In  addition,  fifty  dollars  to  go  into  a 
surplus  fund,  the  stockholder  was 
liable  to  creditors  for  any  unpaid  bal- 
ance on  the  part  going  to  the  surplus 
fund,  as  well  as  on  that  going  to  the 
capital  stock,  notwithstanding  -a 
secret  agreement  that  the  amount 
subscribed  for  a  surplus  fund  should 
never  be  paid.  Johns  v.  Clother,  78 
Wash.  802,  139  P  755.  (2)  A  corpora-, 
tion  cannot,  upon  increasing  its 
capital  stock,  issue  the  new  shares  to 
its  existing  stockholders  upon  an 
agreement  that  the  new  shares  shall 
not  b6  paid  in  full,  but  shall  be  non- 
assessable (in  the  particular  case) 
ito  the  extent  only  of  ten  dollars  per 
share  of  the  par  value  of  one  hun- 
dred dollars,  as  against  creditors  who 
had  received  no  notice  of  the  arrange- 
ment prior  to  the  contracting  of  their 
debt.,  Union  Mut.  L.  Ins.  Co.  v.  Frear 
StonA  Mfg.  Co.,  97  111.  687,  87  AmR. 
129. 

99.  Iowa. — Singer  Piano  Co.  v. 
Barnard,  113  Iowa  664,  83  NW  726. 

N.  J. — Reed  v.  Helois  Carbide  Spe- 
cialty Co.,  64  N.  J.  Eq.  281,  S8  A 
1067. 

Tenn. — Morrow  v.  Nashville  Iron, 
etc.,  Co.,  87  Tenn.  262,  10  9W  496. 
10  AmSR  668,  8  LRA  37. 

Utah. — Rolapp    v.    Ogden,    etc.,   R.-- 
Co„  87  UUh  640,  110   P  364. 

Wash. — ^Benner  v.  Billings,  181  P 
19. 

[a]  MaUnff  tTMurary  stock  of  tui> 
imid  stock. — ^Where  a  corporation  took 
up  from  a  subscriber  to  Its  stock  a 
portion  thereof  which  was  not  paid 
up,  making  the  same  treasury  stock, 
the  subscriber  was  nevertheless  per- 
sonally liable,  to  the  amount  of  the 
unpaid  subscription,  to  subsequent 
creditors  of  the  corporation.  Cnris- 
man-Sawyer  Banking  Co.  v.  Inde- 
pendence Wool  Mfg.  Co.,  168  Mo.  684, 
68  SW  1026. 

1.  Ailing  V.  Wenzel,  188  111.  264, 
24  NB  561. 

2.  See  supra  {  896. 

3.  Northern  Bank,  etc.,  Co.  v.  Day. 
83  Wash.  296.  145  P  182:  Lantz  v. 
Moeller,  76  Wash.  429,  186  P  687, 
50  LRANS  68;  Re  CroWs  Nest  Pass 
Hardware  Co.,  (Alta.)  16  DomLR  44, 
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or  increased  value  of  property.*  But  a  corporation 
cannot  relieve  holders  of  unpaid  stock  from  liabil- 
ity to  creditors  by  a  declaration  and  credit  of 
alleged  dividends  on  the  basis  of  assets  which  are 
not  profits  over  and  above  liabilities,  and  out  of 
which  dividends  cannot  properly  be  declared."  And 
stock  cannot  be  issued  to  be  paid  for  by  application 
of  dividends  to  be  afterward  earned  thereon,  par- 
ticularly where  the  corporation  is  prohibited  by 
statute  or  constitution  from  issuing  stock  except  for 
money,  labor  done,  or  money  or  property  actually 
received.® 

[$  1492]  (c)  Payment  or  Allovuice  of  Ckim- 
mission.  The  right  of  creditors  to  compel  payment 
of  subscription  for  stock  in  full  cannot  be  defeated 
by  the  payment  or .  allowance  of  a  commission  to 
subscribers  either  directly  or  indirectly  through  a 
third  person.^ 

[%  1493]  (d)  Repayment  by  Loan  to  Stock- 
holders.  in  so  far  as  the  so-called  trust  fund  con- 
sists of  capital  subscribed  for  but  not  paid  in,  the 
corporation  cannot  transmute  it  into  an  ordinary 
debt  by  a  simulated  payment,  whereby  the  sub- 
scriber gives,  his  check  to  the  company  for  the  full 
amount  of  his  subscription  and  receives  back  the 
check  of  the  company  for  a  portion  of  it  as  a 
pretended  loan,  thus  creating  a  debt  which,  if  the 
operation  is  effectual,  ceases  to  be  a  trust  fund  to 
which  creditors  can  look  and  becomes  •  assets  with 
which  the  directors  may  deal  as  they  choose.* 

[$  1494]  (e)  Issue  of  Stock  in  Payment  of  Past 
Indebtedness.  There  is  judicial  authority  for  the 
view  that  if  a  corporation,  being  indebted,  arranges 
to  pay  its  debt  in  stock  certificates  at  less  than 
their  par  value,  the  persons  receiving  such  certifi- 
cates will  be  assessable  for  any  unpaid  bajanoes  at 
the  suit  of  creditors  after  the  insolvency  of  the 
corporation'  and  are  not  entitled  to  have  their  lia- 
bility postponed  to  that  of  original  stockholders.^" 
In  other  jurisdictions,  however,  an  issue  of  new 
shares  by  an  active  corporation  at  their  actual  value 
in  payment  of  a  debt  is  sustained  as  against  eredi- 

^  Kryger  v.  Andrews,  65  Mich. 
40B,  S6  liw  245:  Northern  Bank,  etc., 
Co.  V.  Day,  8S  Wash.  296,  146  P  182: 
Lantz  V.  Moeller,  76  Wash.  429,  136 
F  687,  60  LRANS  68  (holding  that 
where  the  stockholders  of  a  corpora- 
tion with  one  outsider  agree  to  con- 
.Tey  their  separate  property  to  the 
corporation  in  return  for  an  in- 
creased Issue  of  capital  stock,  assets 
of  the  coriK>ratlon,  above  its  capital 
stock  and  debts,  may  be  applied  on 
the  subscription  contract  for  the  in- 
creased stock) ;  In  re  Owen  Sound 
Dry  Dock,  etc.,  Co.,  Ltd.,  21  Ont.  849. 
See  also  supra  t(  594,  596,  603. 

5.  Crawford  v.  Roner,  180  Qa.  516, 
41  SB  117.    See  also  infra  i  1601. 

e.  Meholin  v.  Carlson,  17  Ida.  742, 
107  P  766.  184  AmSR  286:  Hawkins  v. 
Citizens'  Inv.  Co.,  88  Or.  644,  64  P  820; 
Oearhart  v.  Standard  Steel  Car  Co., 
223  Pa.  886,  72  A  699;  Re  Investors, 
(Man.)  [1918]  8  WestWkly  180. 

7.  Vandeusen  v.  Ramson,  28  Oh. 
Cir.  Ct.  N.  S.  194  (holding  that  where 
a  subscriber  to  stock  of  a  corpora- 
tion paid  only  eighty  per  cent  of 
Its  par  value  and  a  board  of  trade 
was  credited  with  a  commission  of 
twenty  per  cent  for  procuring  the 
Subscriber,  and  this  twenty  per  cent 
was  immediately  assigned  by  the 
board  of  trade  to  the  purchaser  ac- 
cording to  a  preexisting  agreement, 
such  transaction  was  not  a  valid 
payment  of  the  twenty  per  cent  as 
against  creditors  of  the  corporation 
or  a  trustee  in   bankruptcy). 

Ill  BnglaBd  see  supra  {  606  note  80 
[g]. 


tors  as  well  as  against  the  corporation,  where  the 
transaction  is  in  good  faith  and  to  enable  the  cor- 
poration to  continue  its  business.^^  Of  coarse,  even 
as  against  creditors,  a  corporation  may,  in  the 
absence  of  statutoiy  prohibition,  issue  stock  in  sat- 
isfaction of  a  debt  presently  due,  if  the  face  value 
of  the  stock  does  not  exceed  the  amount  of  the 
debt;^*  and  in  like  manner  stock  may  be  paid  for, 
even  as  against  creditors,  by  assuming  a  debt  due 
by  the  corporation  to  a  third  person.** 

[$  1495]  (f)  Issning  Stock  of  New  Corporation 
for  Stock  of  Old.  Shares  of  a  new  corfmration 
issued  in  exchange,  share  for  share,  for  that  of  a 
corporation  existing  under  the  laws  of  another 
state,  without  any  payment  therefor  except  the 
transfer  of  the  old  corporation's  stock  and  assets, 
when  this  is  done  to  evade  the  liability  of  stock< 
holders  under  the  laws  governing  the  original  cor- 
poration, will  be  deemed  paid,  as  against  the  cred- 
itors of  the  old  corporation,  only  to  the  extent  that 
the  actual  value  of  the  property,  actually  received 
from  the  old  corporation,  exceeded  the  sum  of  its 
indebtedness.** 

[$  1496]  (10)  Bedaction  of  Stock.  As  against 
prior  creditors  a  corporation  cannot  enable  its  stock- 
holders to  pay  for  their  shares  by  the  device  of 
reducing  the  capital  stock,  to  the  extent  of  the 
reduction  discharging  them  from  the  liability  incur- 
red by  their  subscription;  but  in  such  a  case 
they  remain  liable  to  make  good  the  full  amount, 
according  to  their  undertaking.*'  But  it  has  been 
held  that  this  may  be  done  before  the  corporation 
has  incurred  any  debts,  and  before  the  subscrip- 
tions to  its  capital  stock  have  ever  been  made  pub- 
lic, and  subsequent  creditors  cannot  enforce  the 
original  subscriptions  except  as  to  any  deficiency 
between  the  amount  of  paid-up  stock  issued  and 
the  minimum  allowed  by  the  charter  or  statute  for 
the  (transaction  of  business.**  However  creditors 
who  become  such  subsequent  to  the  reduction,  and 
with  knowledge  of  the  fact,  are  not  injured  by  it," 
and  cannot  collect  their  d^ts  ont  of  subsoriptions 


8.  Sawyer  v.  Hoag,  17  Wall.  (U. 
S.)  610,  21  L..  ed.  731;  Scales  v.  Irwin, 
34  U.  C.  Q.  B.  646. 

•.  Moore  v.  U.  S.  One  Stave  Bar- 
rel Co.,  238  IlL  644,  87  NEl  636.  128 
AmSR  153  [aft  141  111.  A.  104]:  Jack- 
son V.  Traer,  64  Iowa  469,  20  NW 
764,  52  AmR  449  (holding  that  where 
a  railroad  company,  being  indebted 
to  a  construction  company  on  a  con- 
tract under  which  It  had  constructed 
the  road,  transferred  to  the  con- 
struction company  in  compromise  and 
settlement  of  the  claim  certain  shares 
of  stock  at  twenty  per  cent  of  the 
face  valne  thereof,  and  the  shares 
were  distributed  among  the  members 
of  the  construction  company,  they 
could  be  held  liable  In  favor  of  the 
creditors  of  the  railroad  company  for 
the  unpaid  balance  on  the  stock  so 
received);  Kehlor  v.  Iiademann.  11 
Mo.  A.  550  (holding  that  where  a 
manufacturing  partnership  was  reor- 
ganized as  a  corporation,  and  the 
shares  of  the  corporation  were  issued 
to  the  creditors  of  the  partnership  in 
satisfaction  of  their  demands,  at  less 
than  par,  the  holders  of  such  shares 
were  assessable  as  shareholders  for 
the  difference  in  favor  of  creditors 
of  the  corporation);  Chouteau  v. 
Dean,  7  Mo.  A.  210.  _ 

la  Moore  v.  TJ.  S.  One  Stave  Bar- 
rel Cki.,  238  III.  644,  87  NB  536,  128 
AmSR  168    [aff  141    111.  A.   1041. 

11.  Fogg  v.  Blair,  189  U.  S.  118, 
11  set  47C  SB  L.  ed.  104;  Clark  v. 
Bever,  139  U.  S.  96,  11  SCt  468,  35 
Ii.  ed.  88  [an  31  Fed.  670];  Van  Cott 
V.  Van  Brunt,  82  N.  Y.  686.     See  infra 


I  1496. 
13.    See  supra  f  601. 

13.  See  supra  {  601. 

14.  Sprague  v.  National  Bank  of 
America,  172  111.  149,  60  NB  19,  S4 
AmSR  17,  42  LRA  606  [aff  66  111.  A 
820]. 

IB.  In  re  State  Ins.  Co.,  14  Fed. 
28,  II  Blss.  801;  C^mmack  y.  Levy. 
120  La.  878,  876,  46  S  925,  124  AmSR 
448  [ctt  <^c] ;  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  108.  7  P  68,  3  AmSR 
797.  But  see  Woodhouse  v.  Common- 
wealth Ins.  Cte.,  54  Pa.  807  (holding 
that  a  creditor  suing  in  the  right  of 
the  corporation  could  not  claim  more 
than  the  reduced  value). 

[a]  Vnuiafar  of  -rednead  aiiazM.— 
Where  a  corporation  reduces  the  par 
value  of  the  shares  of  its  stock,  and 
an  original  subscriber  transfers  some 
of  his  shares,  his  obligation  as  to 
existing  creditors  was  not  affected  by 
the  transfer  of  the  reduced  shares. 
Cammack  v.  Levy,  120  La.  873,  46  S 
926,  124  AmSR  448. 

yrhtX  ooBStttntM  TsdBstioa  see  su- 
pra J  724. 

Kod*  of  radiulBr  Btook  see  supra 

16.  Hill  v.  Sllvey,  81  Oa.  SOO,  8  SE 
808,  3  LRA  150.  See  Randall  v.  Hav*. 
meyer.  49  N.  Y.  Super.  620  (holding 
that  reduction  might  be  shown  as 
against  a  subsequent  Judgment  cred- 
itor). 

17.  Gade  V.  Forest  Qlen  Brick,  etc 
Co.,  165  111.  867,  46  NE!  286:  Hepbun 
V.  Exchange,  eta,  Co.  Comrs.,  4  La. 
Ann.  87.  , 
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to  the  capital  stock  canceled  by  the  redaction.^' 
So  also  it  has  been  held  that,  where  the  stock  sub- 
scriptions have  not  been  fully  paid  and  the  capital 
stock  is  reduced  and  full-paid  certificates  issued 
equivalent  to  the  amount  paid  on  original  sub- 
scriptions, the  holders  of  the  certificates  of  reduced 
stock  are  liable  only  for  the  debts  existing  at  the 
time  of  the  reduction,^*  but  if  on  the  subsequent 
insolvency  of  the  company,  creditors  cannot  be  paid 
in  full  out  of  the  general  assets,  the  stockholders 
must  pay  the  amount  of  their  original  subscriptions 
in  fuU  to  meet  obligations  existing  at  the  time  of 
the  reduction  of  the  stock.'"'  Statutes  relating  to 
the  decrease  of  capital  stock  and  designed  for  the 
protection  of  creditors  have  no  application,  where 
at  the  time  of  the  decrease  of  the  stock  all  corpor- 
ate stock  had  been  fully  paid  up  and  there  were 
no  creditors.** 

[i  1497]  (11)  Extent  of  Liability— (a)  In 
GeneraL  In  the  absence  of  constitutional  provision 
or  statute  providing  otherwise,  the  unpaid  amount 
of  the  subscription  constitutes  the  limit  of  the  lia- 
bility to  which  stockholders  can  be  subjected  for 
corporate  debts,*^  and  holders  of  fully  paid  stock 
are  not  liable.**  Stockholders  are  liable  because  of 
amounts  unpaid  on  their  subscriptions  only  to  such 
an  extent  as  may  be  necessary  for  the  payment  of 
the  debts  of  <the  corporation,**  and  the  liability  is 
secondary.*'  A  stockholder  is  not  liable  for  unpaid 
subscriptions  of  other  stockholders,**  but  he  is 
chai^eable  with  the  entire  amount  of  the  debt  so 
far  as  his  payment  of  his  unpaid  subscription  will 
liquidate  the  debt  regardless  of  the  liability  of  other 
stockholders  on  their  unpaid  subscriptions,*'  and 
where  the  amount  due  by  a  stockholder  on  a  sub- 
scription has  been  exhausted  by  due  legal  process 
at  the  suit  of  one  creditor — which  is  permissible  in 
some  jurisdictions — ^his  liability  is  at  an  end  and 


other  creditors  can  recover  nothing  from  him.*' 
Where  the  stockholder  is  sued  for  an  unpaid  sub- 
scription he  is  liable  for  the  whole  amount  unpaid 
and  not  merely  for  the  difference  between  the  amount 
he  agreed  to  pay  for  the  stock  and  its  value  when 
suit  was  brought.*'  Where  paid-up  stock  has  been 
issued  in  good  faith  to  pay  for  real  property  equal  in 
value  to  the  stock,  and  it  turns  out  that  the  vendor 
stockholders  have  a  good  title  to  only  a  fractional 
interest  in  the  property,  and  the  remaining  interest 
is  decreed  to  be  in  another,  and  is  purchased  by  the 
corporation  from  the  true  owner,  such  stockholders 
are  liable  only  for  the  difference  between  the  value 
of  their  valid  fractional  interest  at  the  time  the 
stock  was  issued  to  them  and  the  face  value  of  the 
stock,  and  for  interest  thereon,  and  not  for  th^e 
amount  which  the  corporation  paid  to  secure  title 
to  the  remaining  interest.*" 

[$  1498]  (b)  Whether  Liability  Joint  or  Ser- 
eraL**  The  liability  at  common  law,  and  under 
statutory  and  constitutional  provisions  declaratory 
thereof,,  attaching  to  stockholders  of  corporations 
in  favor  of  creditors  to  the  extent  of  the  amount 
unpaid  by  the  stockholders  on  theiir  subscriptions  to 
the  capital  stock  of  the  corporation  is  universally 
held  to  be  several  and  not  joint.'*  However  it  has 
been  held  that,  where  an  incorporator  subscribed 
for  stock  in  behalf  of  himself  and  all  other  incor- 
porators, such  other  incorporators  are  jointly  liable 
with  him  for  the  utjpaid  subscriptions  in  a  stock- 
holder's  liability  suit.'* 

[$  1499]  (c)  Interest.  Liability  for  interest. 
Stockholders  .who  have  received  their  stock  if  ithout 
payment  or  on  payment  of  less  than  par  value  are 
liable  to  or  for  creditors,  not  only  for  the  balance 
unpaid  on  the  stock,  but  also  for  interest  thereon 
from  the  time  when  it  should  have  been  paid,'* 


18.  Gade  v.  Forest  Glen  Brick,  etc, 
1$E  111.  367,  46  NE  286  [aff  66  111.  A. 
181]. 

10.  In  re  State  Ins.  Co.,  14  Fed. 
28,    11    Biss.    301. 

30.  In  re  State  Ins.  Co.,  14  Fed. 
28,  11  Biss.  301. 

31.  Coleman  v.  Hagey,  252  Mo. 
102.  168  8W  829. 

33.  Ark. — Jones  v.  Jarman,  34  Ark. 
823. 

Cal. — Hasson  v.  Koeberle.  181  P  387. 

Ind. — Toner  v.  Fulkerson,  126  Ind. 
224.    25  NB  218. 

Me. — Morgan  v.  Howland,  89  Me. 
484,  36  A  990. 

Miss. — Scott  V.  Windham,  78  Miss, 
76.  16  S  206. 

Mo. — Hequembourg  v.  Bdwards, 
155  Mo.  514,  56  SW  490:  Washington 
Sav.  Bank  v.  Butchers,  etc.,  Bank, 
130  Mo.  155,  31  SW  761;  Schricker 
y.  Ridings,   66    Mo.   208. 

Nebr. — Gorder  v.  Connor,  66  Nebr. 
781,  77  NW  383. 

N.  Y. — Stevens  v.  Episcopal  Church 
History  Co.,  140  App.  Div.  670,  126 
NTS  573. 

N.  C— Wilson  Cotton  Mills  v.  C.  C. 
Randleman  Cotton  Mills,  116  N.  C. 
475,  20    SE   770. 

Tenn. — Sullivan  v.  Famsworth,  132 
Tenn.  691,  179  SW  317. 

Tex. — McLean  v.  Moore,  (Civ.  A.) 
145   SW  1074. 

Wis.— Shaw  v.  Gilbert,  111  Wis. 
165,  86  NW  188. 

[a]  milTir*  ot  MTtleles  of  affi««- 
SMiit  to  state  anmlier  of  shares  taken 
by  eaoli  Incorporator  does  not  af- 
fect the  operation  of  the  rule  stated 
in  the  text.  A  corporator  cannot,  in 
the  absence  of  fraudulent  statement 
or  concealment,  be  held  liable  for 
that  reason  for  the  whole  of  the  un- 
paid capital  stock.  Wilson  Cotton 
Mills  y.  O.  C.  Randleman  Cotton 
Mills,  116  N.  C.  475,  20  S£}  770. 

[b]  UaUltty   of   the   atoo]clu>U*r 

tl4  O.  J.-61] 


to  creditors  of  th*  oorporatton  Is 
thMTSf or*  ashanstsA  br  Us  maWiir 
th*  full  paymsnt  for  his  shares,  ex- 
cept where  constitutional  provisions 
or  statutes  make  the  shares  assess- 
able, although  the  purchase  price  has 
been  fully  paid.-  Green  v.  Abletine 
Medical  Co.,  96  Cal.  322,  31  P  100 
(under  constitution  of  California): 
Santa  Cruz  R.  Co.  v.  Spreckles,  66 
Cal.  193,  3  P  666,  802:  Gainey  y.  Gil- 
son,  149  Ind.  58,  48  NE  633. 

33.  Johnson  v.  United  R.  Co.,  247 
Mo.  326,  162  SW  362,  374;  Dickinson 
y.  Kline,  96  Nebr.  435,  148  NW  141. 

34.  Soovlll  v.  Thayer,  105  U.  S. 
143,  26  L.  ed.  968;  McDermott  v. 
Woodhouse,  87  N.  J.  Eq.  615,  101  A 
375  [rev  87  N.  J.  Eq.  124,  99  A  103]; 
Cumberland  Lumber  Co.  v.  Clinton 
Hill  Lumber  Mfg.  Co.,  67  N.  J.  Eq. 
627,  42  A  585.     See  also  infra  I  1780. 

Heoesslty  of  •zlianstlnar  assets  of 
oorporstlon  see  Infra  S  1705.    i 

36.  Du  Pont  V.  Ball.  (Del.)  106  A 
39;  GlUin  v.  Sawyer.  93  Me.  161,  44 
A  677;  Texas,  etc.,  R.  Co.  v.  Berlin, 
(Tex.  Civ.  A.)   165   SW  62. 

se.  Marks  v.  Brenner,  204  111.  A. 
366;  Hequemhourg  v.  Edwards,  156 
Mo.  514,  56  SW  490. 

37.  See  y.  Heppenhelmer,  69  N.  J. 
Eq.  36,  61  A  843.  See  Rowan  v.  Texas 
Orchard  Dev.  Co.,  (Tex.  Civ.  A.)  181 
SW  871  (holding  that,  where  several 
stockholders  to  whom  stock  had  been 
Issued  without  any  payment  being 
made  therefor  were  parties  to  the  ac- 
tion, the  decree  should  be  against  a 
stockholder  only  for  his  propor- 
tionate part  of  debts  due).  See  also 
infra  {  1780. 

as.  Washington  Say.  Bank  v. 
Butchers',  etc..  Bank,  130  Mo.  165,  31 
SW  76J. 

SO.  Philadelphia,  etc.,  SS.  Co.  v. 
Clark,  69  Pa.  Super.  415. 

30.  Jenkins  v.  Bradley,  104  Wis. 
640.  80  NW  1026. 


31.  Joinder  of  stookholdscs  as 
parties  defendant  and  xlfht  to  sn* 
sinfle  stookholder  see  infra  }S  1730, 
1731. 

33.  U.  S.— Hatch  v.  Dana,  101  V. 
S.  205,  25  L.  ed.  886;  In  re  Phoenix 
Hardware  Co.,  249  Fed.  410. 

Cal. — Blood  V.  La  Serena  Land,  etc., 
Co.,  160  Cal.  764,  89  P  1090;  Walter  v. 
Merced  Academy  Assoc.  126  Cal.  582, 
59  P  186:  Batnes  v.  B&bcock,  96  Cal. 
581,  27  P  674,  SO  P  776,  29  AmSR 
168. 

D.  C. — People's  Nat  Bank  v.  Say- 
ville  26  App.   139. 

Ida. — McTamany  v.  Day,  23  Ida. 
96,  138  P  563. 

111. — Garden  City  Sand  Co.  v.  Amer- 
ican Refuse  Crematory  Co.,  206  HI, 
42,   68   NE  724. 

Mass. — Pratt  y.  Bacon,  10  Pick.  123. 

Nev. — Thompson  v.  Reno  Sav.  Bank, 

19  Nev.  103,  7  P  68.  S.AmSR  797. 
Or. — Shlpman   v.    Portland   Constr. 

Co.,  64  Or.  1,  128  P  989;  Brundege  v. 
Monumental  Gold,  etc.,  Min.  Co.,  12 
"Or    322    7  P  814. 

"The'  liability  of  a  subscriber  for 
the  capital  stock  of  a  company  is 
several,  and  not  Joint.  By  his  sub- 
scription each  becomes  a  several 
debtor  to  the  company,  as  much  so 
.as  If  he  had  given  his  promissory 
note  for  the  amount  of  his  subscrip- 
tion. At  law,  certainly,  his  subscrii>- 
tlon  may  be  enforced  against  him 
without  joinder  of  other  subscribers; 
and  in  equity  his  liability  does  not 
cease  to  be  several."  Hatch  v.  Dana, 
101  U.  S.  206,  210,  26  L.  ed.  885. 

33.  Brown  v.  Weeks,  196  Mich.  27, 
161  NW   946. 

34.  U.  S. — ^Enrlght  v.  Heckscher, 
240  Fed.   863,  153  CCA  549. 

Ky. — Eberhar  v.  German  American 
Security  Co.'s  Assignee,    91   SW   262, 

20  KyL   1144. 

Or. — Hawkins  v.  Citizens'  Inv.  Co., 
38  Or.  644,  64  P  820. 
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but  only  from  that  time." 

[i  1500]  d.  Withdrawal  of  Corporate  Assets— 
(1)  In  OeneraL  Whether  or  not  the  capital  stock 
of  the  corporation  is  a  trust  fund  impressed  with  all 
of  the  characteristics  of  such  a  fund^"  it  cannot  be 
withdrawn  by  the  stockholders  until  all  of  the  debts 
then  owing  by  the  corporation  have  been  paid,  and 
if  withdrawn  repayment  by  them  may  be  compelled 
so  far  as  is  necessary  to  satisfy  the  claims  of  credi- 
tors,^' and  this  rule  is  embodied  by  statute  in  some 
jurisdictions,  imposing  a  liability  in  favor  of  credi- 
tors on  stockholders  to  the  amount  of  the  corjiorate 
stock  refunded  to  them  before  payment  of  the 
debts  of  the  corporation."  Under  such  a  statute 
the  intent  of  the  parties  in  the  distribution  of  the 
corporate  assets  is  not  material.'*  Unless  exempted 
from  the  operation  of  such  a  statute,  a  preferred 
stockholder  comes  within  its  provisions.'*"  In  deter- 
mining whether  the  repayment  to  the  stockholders' 
impairs  the  capital  stock,  the  faet  of  a  guarantee 
held  by  the  corporation,  to  the  effect  that  its  assets 
shall  be  a  certain  amount  at  a  certain  date,  is  not  a 


Tenn. — Sullivan  ▼.  Famsworth,  188 
Tenn.  891,  179  SW  »17. 

Wis.— Shaw  v.  Gilbert.  Ill  Wis. 
165,  8S  MW  188.  See  also  Jenkins  v. 
Bradley,  104  Wis.  540,  80  NW  1026. 

[a]  XIlaBtration. — under  Hill  Laws 
Annot.  f  3587.  declaring  that  all 
moneys  bear  Interest  after  they  be- 
come due,  subscriptions  to  corporate 
stock  under  a  contract  that  payments 
thereon  shall  be  in  monthly  Install- 
ments, without  demand,  a  decree  In 
favor  of  creditors  of  a  corporation 
aeainst  members  for  unpaid  subscrip- 
tions properly  charered  Interest  from 
the  date  the  last  Installments  were 
due,  as  the  subscriptions  were  assets, 
and  the  creditors  were  entitled  to  in- 
terest thereon.  Hawkins  v.  Citizens' 
Inv.  Co.,  38  Or.  B44,  64  P  320 


lU^ 


rbl     iiMatlnriilalMd  ttom  •t«tntonr 
kDlUtr.— There   are   many   authori- 


ties holding  that  interest  cannot  be 
charered  under  statutes  providing  in- 
dividual, proportionate  or  double  lia- 
bility, beyond  the  par  value  of  the 
stock.  The  reasoning  lo  sound  as  to 
actions  of  that  nature  because  no 
liability  exists  against  the  stockhold- 
er for  individual  liability  until  the 
necessity  for  its  collection  arises. 
That  liability  does  not  attach  until 
the  assets  of  the  corporation  prove 
inadequate.  State  V.  Brown,  133  Tenn. 
685,  179  SW  821. 

lilalilUty  (or  lat«T«st  ffmamUr  see 
infra  i  1617. 

36,  Jackson  F.  &  M.  Ins.  Co.  v. 
Walls,  106  La.  89,  29  S  50S.  See  gen- 
erally Infra  i  1617. 

36.  See  supra  J{  605,  1476. 

37.  U.  S. — Scammon  v.  Kimball,  92 
U.  S.  362,  23  L.  ed.  483:  Chicago,  etc., 
R.  Co.  V.  Howard,  7  Wall.  392,  19  L. 
ed.  117;  Curran  v.  Arkansas,  16  How. 
304.  14  r..  ed.  705;  McKay  v.  Hill,  16 
F.  Cas.  No.  8,845,  1  Hask.  276:  Union 
Nat.  Bank  v.  Douglass,  24  F.  Cas.  No. 
14,376,  1   McCrary  86. 

Ala. — St.  /Marys  Bank  v.  St.  John, 
26  Ala.    666. 

Colo. — Montgomery  T.  Whitehead, 
40  Colo.  320,  90  P  609   11  LRANS  230. 

Ga. — ^Pulton  Auto  Supply  Co.  v.  Sul- 
livan. 96  SE  875;  Roney  v.  Crawford, 
136  Qa.  1,  68  SE  701;  Crawford  v. 
Roney,  130  Oa.  615,  61  SE  117;  Ellis 
v.    Pullman,    95    Ga.    446,    22    SE    668. 

Ida. — Well  V.  Defenbach,  31  Ida. 
268.  170  P  103. 

111. — Clapp  V.  Peterson,  104  111.  26; 
Henry  v.  Jewett,  94  111.  A.  667;  Hill 
V.  Gruell,  42  111.  A.  411;  Peterson  v. 
Illinois  Land,  etc.,  Co.,  6  111.  A.  267. 

Ind. — Frlcke  v.  Angemeier,  63  Ind. 
A.  140,  101   NE  829. 

Kan. — Ryan  v.  Leavenworth,  etc.,  B. 
Co.,  21  Kan.  366. 

Ky. — Martin  v.  Lexington  City,  188 
Ky.  714,  210  SW  483:  Martin  v.  Com., 
181  Ky.  212,  204  SW  84;  Grant  v. 
Southern   Contract  Co.,    104   Ky.    781, 


47  SW  1091,  20  KyL  960;  Grant  v. 
Ross,  100  Ky.  44,  87  SW  263,  18  KyL 
597;  Lexington  L.,  etc.,  Ins.  Co.  v. 
Page,  17  B.  Mon.  412,  66  AmD  166; 
Gratz  V.  Redd,  4  B.  Mon.  178. 

La. — Cochran  v.  Ocean  Dry-Dock 
Co.,  30  La.  Ann.  1366;  Robertson  v. 
Conrey,  6  La.  Ann.  397. 

Md. — Mundy  v.  Jacques,  116  Md. 
11,  81  A  289. 

Mass. — Thompson  v.  Bemls  Paper 
Co.,  127  Mass.  696. 

Mich. — American  Steel,  etc.,  Co.  v. 
Eddy,  138  Mich.  403,  101  NW  678. 

Miss. — Laurel  First  Nat.  Bank  v. 
Pearson,  109  Miss.  638,  68  S  921;  Kim- 
brougb  v.  Davles,  104  Miss.  722,  61  S 
697:  Lewis  v.  Robertson,  21  Miss.  668. 

Mo. — Shields  v.  Hobart,  172  Mo. 
491,  72  SW  669,  96  AmSR  529;  Chris- 
man-Sawyer  Banking  Co.  v.  Independ- 
ence Wool  Mfg.  Co.,  168  Mo.  634,  68 
SW  1026;  Skrainka  v.  Allen,  76  Mo. 
384;  Alexander  v.  Relfe,  74   Mo.  496. 

N.  H. — Jacouea  v.  Manchester  Coal, 
etc..  Co.,  78  N.  H.  248,  95  A  962. 

N.  J. — National  Trust  Co.  v.  Miller, 
S3  N.  J.  Ea-  166. 

N.  T. — Osgood  V.  Laytin,  48  Barb. 
463  [aff  8  Abb.  Dec.  418,  3  Keyes  621]. 

Pa. — Chambersburg  Mfg.,  etc..  As- 
soc.'s  App.,  2  Walk.' 488;  Schmidt  v. 
Chester  Shoe  Mfg.  Co^  26  Pa.  Co.  49. 

S.  D. — South  Bend  Toy  Mfg.  Co.  v. 
Pierre  P.  &  M.  Ins.  Co..  4  S.  D.  173, 
66  NW  98. 

Tenn. — Albltzttgul  v.  Guadalupe  y 
Caloo  Mln.  Co.,  92  Tenn.  698,  22  SW 
789. 

Tex. — McLean  v.  Moore,  (Civ.  A.) 
146  SW  1074. 

Wash. — Garrow  v.  Praser,  98  Wash. 
88,  167  P  75:  Barnard  Mfg.  Co.  v. 
Ralston  Milling  Co.,  71  Wash.  669, 
129  P  389;  Tacoma  Ledger  Co.  v. 
Western  Home  Bids.  Assoc,  37  Wash. 
467,   79   P  992. 

Ont..i-Chandler  v.  Irish,  29  Ont.  L. 
112,  4  'OntWN  1383,  25  Ont.  L.  211. 
20  OntWR  649:  Chandler  v.  Irish,  24 
OntLR  513,  3  OntWN  «1,  20  OntWR 
76;  Re  Furniture  Co.,  20  Ont.  L.  620, 
14  OntWR  352,  IB  OntWR  614. 

Que. — Hyde  v.  Thibaudue,  11  Que. 
L.-  419. 

"[The  creditors]  have  an  interest 
In,  and  claim  upon  the  fund  set  apart 
by  law  for  their  payment,  and  may 
follow  it  into  the  hands  of  the  Di- 
rectors, who  hold  It  as  volunteer 
recipfents,  having  no  rightful  claim 
upon  it."  Gratz  v.  Redd,  4  B.  jHon. 
(Ky.)  178,  197. 

"The  capital  stock  of  a  corporation 
is  a  fund  set  apart,  among  other 
purposes,  for  that  of  paying  the 
debts  of  the  corporation;  ana  whether 
or  not  it  be  a  trust  fund.  Impressed 
with  all  of  the  attributes  of  such  a 
fund,  it  seems  to  be  universally  held, 
upon  sound  and  plain  principles  of 
common   honesty,   that    it   cannot   be 


controlling  factor,  but  is  merely  to  be  oonsidered  in 
connection  with  other  facts,  such  as  the  insolvency 
of  the  guarantor.*^ 

Applications  of  mle.  Under  the  operation  of  the 
rules  under  consideration  stockholders  have  been 
held  liable  to  creditors  to  the  amount  of  the  cor- 
porate assets  received  under  an  arrangement  by 
which  the  corporation  returns  to  its  stockholders 
money  received  in  payment'  of  their  subscription;" 
where  it  distributes  among  the  stockholders  the 
proceeds  of  sale  of  all  the  corporate  property  to  an 
officer  of  the  corporation;*'  where  the  stockholders 
appropriate  the  assets  of  the  corporation  to  the 
payment  of  salaries  due  them  as  officers  ;■**  where 
they  have  received  corporate  bonds  as  a  bonus;** 
where  a  stockholder  has  received  from  the  corpora- 
tion assets  of  the  corporation  in  payment  for  shares 
of  stock  sold  by  him  to  another  stockholder.*^  So 
stockholders  from  whom  stock  is  repurchased  are 
liable  to  creditors  for  the  money  received  by  them 
where,  by  the  repurchase  of  its  stock  at  par,  the 
corporation  has  rendered   itself    insolvent;*'    and 

withdrawn  by  the  stockholders  until 
all  of  the  debts  then  owing  by  the 
corporations  have  been  paid."  Kim- 
brough  v.  Davies,  104  Miss.  722,  73$. 


61  S  697. 

[a]  WttlUbtAwal  of  aH«ta  a  Crsot 
on  oraOtton^— It  is  a  fraud  on  the 
creditors  for  the  stockholders  to  with- 
draw the  assets  of  the  corporation, 
leaving  debts  of  the  corporation  un- 
paid. Garrow  v.  Fraser,  98  Wash. 
88,  167  P  76. 

_j:b]  AppUoatton  of  ml*.  —  (1) 
Where,  in  a  suit  by  a  judgment  credi- 
tor of  a  corporation  to  reach  a  stock- 
holder's unpaid  stock  subscription, 
defendant  claimed  a  set-off  to  the  ex- 
tent of  certain  notes  of  the  corpora- 
tion which  he  as  indorser  had  paid, 
and  the  evidence  showed  that  a  part 
at  least  of  the  notes  were  given  fbr 
money  -nhich  was  unlawfully  dis- 
tributed as  dividends,  the  burden  was 
on  defendant  to  show  what,  if  any, 
of  the  notes  were  given  for  legiti- 
mate purposes.  Shields  v.  Hobart, 
172  Mo.  491,  72  SW  689,  95  AmSR  529. 
(2)  Whore  one  stockholder,  knowing 
that  taxes  were  delinquent  and  in  or- 
der to  avoid  paying  them,  acquired 
all  the  shares  of  stock,  but  permitted 
enough  to  stand  in  other's  name  to 
form  a  directorate  and  refused  to 
elect  directors  and  appropriated  all 
the  property  of  the  corporation,  It 
was  proper  after  return  of  no  prop- 
erty found  as  to  the  delinquent  tax 
of  the  corporation  to  impress  a  Hen 
on  the  property  transferred  to  the 
stockholder  and  render  a  personal 
judgment  against  him,  since  the 
stockholder  was  entitled  to  receive 
nothing  until  debts  of  the  corpora- 
tion were  paid.  Martin  v.  Com.,  181 
Ky.   212.   204    SW  84. 

38.  See  statutory  provisions;  and 
Poor  V.  Willoughby,  64  Me.  379;  Amer- 
ican Steel,  etc.,  Co.  v.  Eddy,  131 
Mich.  403,  101  NW  678:  Preiss  v. 
ZIns,  122  Minn.  441,  142  NW  823; 
Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don,  44  Minn.  37,  46  NW  310. 

39.  Preiss  v.  Zins,  122  Minn.  441, 
142    NW    822. 

40.  American  Steel,  etc.,  Co.  v. 
Eddy,  130   Mich.   266,   89  NW  952. 

41.  American  Steel,  etc.,  Co.  v. 
Eddy,  138  Mich.  408.  101  NW  578. 

40.  Schmidt  V.  Chester  Shoe  Mfg. 
Co.,  26  Pa.  Co.  49-  South  Bend  Toy 
Mfg.  Co.  V.  Pierre  P.  &  M.  Ins.  Co.,  « 
S.  D.   178,   66  NW  98. 

43     Mundy  v.  Jacques,  116  Md.  11, 

Ol    A.    A o V, 

44.  Cochran  v.  Ocean  Dry-Dock 
Co.,    30    La.   Ann.   1366. 

45.  Skrainka  v.  Allen,  76  Mo.  384. 

46.  Garrow  v.  Fraser,  98  Wash.  88, 
167  P  75. 

47.  Laurel  First  Nat.  Bank  v. 
Pearson,  109  Miss.  638,  68  S  921. 

(a]     Banewal  of  debt. — The  stock- 
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where  the  sole  owner  of  the  stock  of  a  eorporation 
sppropriates  its  assets  to  his  own  nse,  rendering  it 
insolvent,  he  is  liable  to  creditors  to  the  amount  of 
the  assets  misappropriated.^  | 

[$  1501]  (2)  Payment  of  Dividends  from 
CapitaL*"  According  to  the  generally  accepted  mle,' 
cash  dividends  paid  by  a  corporation  out  of  capital 
may  be  followed  into  the  hands  of  the  stockholders, 
to  the  extent  necessary  to  pay  the  debts  of  the  corp- 
oration.'^''  This  is  more  particularly  the  rule  where 
at  the  time  of  the  declaration  of  the  dividend  the 
corporation  was  insolvent*^  or  on  the  verge  of 
insolvency''  or  where,  by  statute,  the  payment  of 
the  dividend  out  of  capital  or  while  the  capital  is 
impaired  is  forbidden,**  or  stockholders  are  charged 
with  liability  to  the  extent  of  sums  refunded  to  them 
in  the  case  of  withdrawal  of  the  capital  stock 
before  payment  of  the  corporate  debts.'*  Upon  the 
theory  that  the  capital  stock  of  the  corporation  is 
not  in  a  projier  sense  a  trust  fund  until  the  insol- 
vency of  the  corporation,''  it  has  been  held  that, 
althoiigh  dividends  are  paid  from  capital,  they  can- 
not be  recovered  from  the  stockholders  who  have 
received  them  in  good  faith  in  the  belief  that  they 
are  paid  from  profits,  where  at  the  time  of  payment 
the  corporation  is  solvent,  although  it  subsequently 
becomes  insolvent."  Notwithstanding  the  declara^ 
tion  of  the  dividend  and  the  subsequent  appropria^ 
tion  of  the  funds  of  the  eorporation  to  its  stock- 
holders render  the  corporation  insolvent,  a  subse- 
quent creditor  cannot  reclaim  the  payments  made  to 
the  stockholders."  But  where  the  corporation  is 
insolvent  at  the  time  of  payment   of  the  dividend, 


both  existing  and  subsequent  «&<editors  may  compel 
it  to  be  refunded."  Under  the  theory  that  capital 
forms  a  trust  fund  for  all  the  debts  of  the  corpora- 
tion,'* it  is  held  to  be  immaterial  whether  the  credi- 
tor was  such  at  the  time  of  the  withdrawal  of  the 
funds  or  became  a  creditor  thereafter,*"  except  per- 
haps in  a  case  where  persons-  becoming  creditors 
after  the  withdrawal  of  the  funds  had  notice  that 
the  capital  waS/and  had  been  reduced."^  Where  a 
dividend  is  declared  and  distribution  of  the  corpo-, 
rate  assets  made  at  a  time  when  the  corporation  is 
insolvent,  it  may  be  recovered,  notwithstanding  that 
it  was  made  under  a  mistaken  belief  that  sufficient 
assets  would  remain  to  discharge  all  the  corporate 
debts.*'-  This  is  true  whether  the  dividend  is 
declared  by  the  directors  or  is  specifically  authorized 
by  the  stockholders,"  and  under  a  statute  requiring 
stockholders  to  restore  for  the  payment  of  creditors 
capital  distributed  to  them,  the  good  faith  of  the 
corporation  in  paying  dividends  in  impairment  of 
the  capital,  or  that  of  the  stockholders  in  receiving 
such  dividend,  is  immaterial.**  It  is  ;obvious  that 
stockholders  will  not  be  required  to  surrender,  for 
the  benefit  of  creditors,  bona  fide  dividends  of  profits 
declared  and  distributed  at  a  time  when  the  com- 
pany was  solvent.*'  So  in  England  a  dividend  voted 
at  a  general  meeting  of  a  eorporation  in  accordance 
with  its  articles  of  association  will  not  be  withheld 
upon  the  voluntary  winding-up  of  the  company,  on 
the  ground  that  the  assets  were  overestimated  and 
that  such  distribution  could  not  be  made  without 
payment  out  of  the  capital,  where  it  was  not  impos- 
sible for  reasonable  men  at  the  time  of  the  general 


holders  were  liable  to  a  creditor  of 
the  corporation,  althouerh  his  Indebt- 
edness was  a  renewal;  the  note  repre- 
Rentlngr  It  belns  a  consolidation  of 
the  orlfclnal  debts  primarily  due  the 
creditor  by  the  corporation.  Laurel 
First  Nat.  Bank  v.  Pearson,  109  Miss. 
638,  88  S  921. 

48.  Fulton  Auto  Supply  Co.  v.  Sul- 
livan,   (Ga.)   96  SB  875. 

49.  rnnOs  flrom  wliloh  Otvldanas 
nay  be  paid  see  supra  {!  1209-122S. 

60.  American  Steel,  <  eta,  Co.  v. 
Eddy,  130  Mich.  266,  267,  89  NW  962; 
Kimbrough  v.  Davles,  104  Miss.  722, 
61  S  697. 

"When  a  corporation  holds  Itself 
out  to  the  world  as  possessed  of  a 
Siven  capital,  those  who  deal  with  it 
nave  a  rl^ht  to  the  application  of 
such  capital  tft  the  payment  of  such 
debts  as  It  may  incur,  and  it  has  no 
authority  to  impair  its  capital  by 
refunding  to  the  stockholders  a  por- 
tion of  its  capital  by  way  of  divi- 
dend." American  Steel,  etc.,  Co.  v. 
Eddy,  supra. 

[a]  Bale  as  aSeotad  by  ■psoial 
■tstntory  ptovlalons. — A  statute  pro- 
viding that  "No  part  of  the  capital 
stock  in  any  corporation  shall  be 
withdrawn  or  diverted  from  its  pur- 
pose, nor  a  dividend  declared,  when 
the  company  is  Insolvent,  or  would 
be  rendered  Insolvent  by  such  with- 
drawal on  the  payment  of  such  divi- 
dend; and  the  directors  who  assented 
to  such  withdrawal,  or  declared  and 
paid  such  dividend,  as  well  as  the 
stockholders  who  received  it,  shall  be 
Jointly  and  severally  liable  to  credi- 
tors whose  debts  then  existed,  to  the 
extent  of  such  withdrawal  or  divi- 
dend and  interest,"  does  not  contain 
the  full  measure  of  the  liability  of  a 
stockholder  upon  the  withdrawal  by 
him  of  a  portion  of  the  capital  stock 
of  the  corporation,  nor  prevent  a  re- 
covery of  the  amount  so  withdrawn 
and  distribution  among  stockholders. 
Klmbrough  v.  Davles,  104  Miss.  722, 
723.  61   S  697. 

SI.  Hayden  v,  Williams,  96  Fed. 
|7»  37  CCA  479;  Hayden  v.  Brown,  94 
Fed.  15;  Hayden  v. -Thompson,  71  Fed. 
fj,  17  CCA  592:  Roney  v.  Crawford. 
136  Oa.   J,   68   SE   701;   Crawford   v 


Roney,  130  Oa.  516,  61  S£3  117;  Frlcke 
v.  Angemeler,  63  Ind.  A.  140,  101  NE 
329;  Gager  v.  Paul,  111  Wis.  688, 
87  NW  876. 

82.  Com  V.  SklUern,  75  Ark.  148, 
87  SW  142;  Montgomery  v.  White- 
head, 40  Colo.  320,  90  P  509,  11  LRANS 
230;  Grant  v.  Ross,  100  Ky.  34,  37  SW 
263,  18  KyL  597;  Lexington  L.,  etc, 
Ins.  Co.  V.  Page,  17  B.  Mon.  (Ky.) 
412,  66  AmD  16$. 

63.  Osgood  v.  Laytln,  48  Barb.  (N. 
T.)  463  [aft  3  Abb.  Dec.  418,  3  Keyes 
521];  Sagory  v.  Dubois,  3  Sandf.  Ch. 
(N.  T.)  466. 

[a]  Oolpoimtlon  act  InaolTMik— 
Although  the  payment  of  the  dividend 
from  capital  did  not  render  the  cor- 
poration actually  insolvent,  it  may  be 
recovered  from  stockholders  who  took 
it  knowing.that  the  dividend  was  not 
paid  from  proflts  and  was  in  viola- 
tion of  a  statute  prohibiting  direc- 
tors from  declaring  dividends  except 
from  surplus  profits.  Cottrell  v.  Al- 
bany Card,  etc.,  Mfg.  Co.,  142  App. 
Dlv.  148,  126  NTS  1070. 

64.  American  Steel,  etc.,  Co.  v. 
Eddy,  188  Mich.  403,  101  NW  578; 
American  Steel,  etc^  Co.  v.  Bddy,  130 
Mich.  266,  89  NW  962:  Minnesota 
Thresher  Mfg.  Co,  y.  Langdoa,  44 
Minn.  37,  46  NW  310. 

65.  McDonald  v.  Williams,  174  U. 
S.  397,  19  set  734,  43  L.  ed.  1022. 

68.  McDonald  v.  Williams,  174  TJ. 
S.  397.  19  set  734,  43  L.  ed.  1022; 
Ratcllff  v.  Clendenln,  232  Fed.  61,  146 
CCA  253;  Great  Western  MIn.,  etc., 
Co.  v.  Harris,  128  Fed.  321,  63  CCA 
51  [aft  198  U.  S.  661,  25  SCt  770,  49 
L.  ed.  1163];  New  Hampshire  Sav. 
Bank  v.  Rlchey,  121  Fed.  956,  969,  58 
CCA  294;  Lawrence  v.  Greenup,  97 
Fed.  906,  88   CCA  546. 

"So  long  as  a  corporation  la  sol- 
vent, and  remains  in  control  of  its 
property  and  assets.  It  may  deal 
therewith  and  dispose  of  the  same 
like  an  individual,  subject  only  to 
such  limitations  upon  its  powers  as 
may  have  been  Imposed  by  its  char- 
ter." New  Hampshire  Sav.  Bank  v. 
Rlchey,  supra. 

57.  Mcntgomery  v.  Whitehead,  40 
Colo.   320,    90   P  509,   11  LRANS  230. 

68.    FrScke   v.   Angemeler,    63    Ind. 


A.  140.  101  NE  323. 

59.    See  supra  SS  50b,  147». 

eo.  Williams  V.  Bolce.  38  N.  J.  Eq. 
364. 

61.  Williams  v.  Boice,  38  N.  3.  Eq. 
364. 

ea.  Grant  v.  Ross,  100  Ky.  44,  37 
SW  268,  18  KyL  697;  Lexington  L., 
etc.,  Ins.  Co.  v.  Page,  17  B.  Mon. 
(Ky.)  412,  442,  66  Ami!)  166. 

"If  dividends  were  made  under  a 
misconception  on  the  part  of  the  di- 
rectors of  what  constituted  profits, 
and  under  a  belief  that  there  were 
proflts  to  divide,  when  in  fact  there 
were  -none,  they  might  be  reclaimed, 
because  the  stockholders  who  re- 
ceived them  were  not  entitled  to 
them,  and  they  had  been  paid  over 
and  received  under  the  operation  of 
a  mutual  mistake."  Lexington  L., 
etc.,  Ins.  Co.  v.  Page,  supra. 

[a]  Uirht  of  oorporatloa  to  r«- 
eover. — it  has  been  held  that  where 
a  fund  from   which   a   dividend   was 

?aid  was  created  by  charging  to  capi- 
at items  which  should  have  been 
charged  to  expenses  and  subtracted 
from  profits,  a  creditor  may  recover 
the  dividend  In  the  right  of  the  cor- 
poration as  a  fund  paid  under  mis- 
take. Oratz  V.  Redd,  4  B.  Mon.  (Ky.) 
178. 

63.  Grant  v.  Ross,  100  Ky.  44,  37 
SW  268,  18  KyL  697. 

64.  Detroit  Trust  Co.  v.  Goodrich, 
175  Mich.  168,  141  NW  882,  AnnCas 
1915A  821;  American  Steel,  etc.,  Co,  v. 
Eddy,  130  Mich.  266,  89  NW  952. 

65.  Reld  v.  Eatonton  Mfg.  Co.,  40 
Ga.  98,  103,  2  AmR  563. 

"Establish  the  rule  that  creditors 
may  compel  the  stockholders  of  an 
insolvent  corporation  to  refund  divi- 
dends received  In  a  fair  course  of 
business  and  no  man  would  be  safe 
in  holding  stock.  At  the  time  the  divi- 
dends are  made,  the  corporation  may 
be  in  p.  prosperous  condition,  as  was 
the  case  here,  and  a  stockholder  may 
receive  the  dividends  In  good  faith  as 
the  legitimate  Incomes  of  his  capital, 
and  after  he  has  sold  his  stock  and 
ceased  to  have  any  Interest  in  the 
company,  some  calamity  may  befall 
the  company,  which  may  cause  Its 
insolvency,  rVSA  creditors,  under  ta^ 
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meeting  to  take  the  view  then  taken  as  to  the  value 
of  the  estate.*'  Where  the  statute  provides  that 
where  dividends  are  paid  leaving  insufficient  funds 
to  meet  the  liabilities  of  the  corporation,  such 
dividends  or  their  equivalent  in  the  hands  of  the 
individual  stockholders  shall  be  subject  to  liability, 
no  liability  under  the  statute  arises  where  the  corpo- 
ration had  sufficient  assets  to  pay  all  its  debts  at 
the  tinje  the  dividends  were  paid,  nothwithstand- 
ing  it  subsequently  became  insolvent.*^ 

[i  1502]  (3)  Division  of  Capital  Stock  or 
Property  among  Stockholders.  If  the  officers  or 
stockholders  of  a  corporation  divide  its  capital  or 
property  among  the  stockholders  leaving  any  debts 
unpaid,  the  stockholders  are  liable  for  the  dabts  out 
of  the  funds  or  property  so  received,"*  up  to  the 
value  of  the  proceeds  of  the  property  each  has 
received'^  or  so  much  thereof  as  is  necessary  to  sat- 
isfy the  claims  of  creditor^."*   And  the  fact  that  the . 

rule  contended  for,  may  compel  him 
to  repay  the  dividends,  with  Interest, 
for  their  benefit.  "We  do  not  think 
dividends  already  paid  out  are  a  trust 
fund  for  the  payment  of  debts,  which 
may  be  followed  by  creditors  In  a 
Court  of  Chancery  and  recovered  for 
that  purpose."  Retd  v.  Batonton  Mfg. 
Co.,  supra. 

66.  In  re  Peruvian  Ouano  Co., 
[1894]  3  Ch.  690. 

67.  Miller  v.  Bradlsh,  69  Iowa  278, 
38   NW  694. 

68.  U.  S. — Chicago,  etCa  R.  Co.  v. 
Howard,  7  Wall.  292,  19  L.  ed.  117: 
Curran  v.  Arkansas,  15  How.  304,  14 
L.  ed.  706:  Mumma  v.  Potomac  Co.,  8 
Pet.  281,  8  L..  ed.  946;  Union  Nat.Bank 
y.  Douglass,  24  F.  Cas.  No.  14,376, 
1  McCrary  86;  Wood  v.  Dummer,  30 
F.  Cas.  No.  17,944,  3  Mason  308. 

Ala. — Adams  v.  Ferryman,  80  S  953; 
St.  Marys  Bank  v.  St.  John,  26  Ala. 
666. 

Ga. — Held  v.  Eatonton  Mfg.  Co.,  40 
Oa.  98,  2  AmR  663. 

Ida. — ^Weil  V.  Defenbach,  31  Ma. 
268,  170  P  108. 

111.— HIU  V.  Oruell,  42  lit  A.  411. 

Iowa. — Luedecke  v.  Des  Moines 
Cabinet  Co.,  140  Iowa  223,  118  NW 
466.   32    LRANS  616. 

Ky. — Martin  v.  Lexington  City,  183 
Ky.  714,  210  SW  483:  Grant  v.  South- 
ern Contract  Co.,  104  Ky.  781,  47  SW 
1091,  20  KyL  960:  Grant  v.  Ross,  100 
Ky.  44,  37  SW  263,  18  KyL  697.. 

Mass. — Spear  v.  Grant,  16  Mass. 
9;  Vose  v.  Grant,  15  Mass.  606. 

Mo. — Missouri  I.ead  Mln.,  etc,  Co. 
v.  Relnhard,  114  Mo.  218,  21  SW  488, 
36  AmSR  746;  Heman  v.  Brltton,  88 
Mo.  549. 

N.  Y. — Hastings  v.  Drew,  76  N.  T.  9. 

N.  C. — Mclver  v.  Young  Hardware 
Co.,  144  N.  C.  478,  486,  57  SB  169, 
119  AmSR  970  [quot  Cyc]. 

Tex. — McLean  v.  Moore,  (Civ.  A.) 
146  SW  1074. 

[a]  Ayplloattonof  ml*. — "A  sale 
under  foreclosure  of  mortgage  of  an 
insolvent  railroad  company,  expedited 
and  made  advantageous  by  an  ar- 
rangement between '  the  mortgagees 
and  the  stockholders,  under  which  ar- 
rangement the  mortgagees,  according 
to  their  order,  got  more  or  less  of 
their  debt  (100  to  30  per  cent),  and 
the  stockholders  of  the  company  the 
residue  of  the  proceeds — a  fraction 
(16  per  cent)  of  the  par  of  their  stock 
— is  fraudulent  as  against  general 
creditors  not  secured  by  the  mort- 
gage, and  this  although  the  road  was 
mortgaged  far  above  its  value,  and  on 
a  sale  in  open  market  did  not  bring 
near  enough  to  pay  even  the  mort- 
gage debts;  so  that  in  fact,  if  there 
had  been  an  ordinary  foreclosure,  and 
one  Independent  of  all  arrangement 
between  the  mortgagees  and  the 
stockholders,  the  whole  proceeds  of 
sale  would  have  belonged  to  the 
.  mortgagees."  Chicago,  etc..  R.  Co.  v. 
Howard,  7  Wall.  (U.  S.)  392,  19  L.  ed. 
117. 


distribution  was  made  under  the  belief  that  snfS- 
cient  ^ssets  would  remain  for  the  payment  of  the 
corporate  debts  does  not  affect  the  appKeation  of 
the  rnle.^1 

[$  1503]  e.  Special  Contracts  ImposiiiK  Iiiabil- 
,ity — (1)  In  GeneraL  Contracts  by  which  stock- 
holders of  corporations  enlarge  their  liability  for 
its  debts  beyond  that  which  is  imposed  by  the  com- 
mon law  are  not  in  contravention  of  law  or  public 
policy,  but  are  permissible  and  of  common  occur- 
rence.^^ While  an  individual  liability  for  corporate 
debts  cannot  be  imposed  upon  a  stockholder  by  a 
statute  passed  subsequently  to  the  time  when  he 
became  such,  yet  he  may  waive  this  constitutional 
immunity  and  become  liable  by  his  own  consent.'' 

[i  1504]  (2)  Seanisites  and  Snfficieiicy  of 
Contract.  The  rules  governing  contracts  generaUy 
as  to  requisites  and  sufficiency'*  apply  to  contracts 
of  this  natiure.    They  must  be  supported  by  an  ade- 


Praferenoei  to  stooUloUen  see 
Infra  XV. 

es.  Adams  V.  Perryman,  (Ala.)  80 
S  863. 

70.  Weil  V.  Defenbach,  81  Ida.  258, 
170  P  103. 

71.  Grant  v.-  Ross,  100  Ky.  44,  87 
SW  263,  18  KyL.  597. 

72.  Cal. — London,  etc..  Bank  v. 
Parrott,  125  Cal.  472,  68  P  164;  Miller 
v.  Dunlap,  28  Cal.  A.  313,  162  P  309. 

Iowa. — Minden  Canning  Co.  v.  Hens- 
ley,  149    Iowa   168,   126   NW  1116. 

Ky. — Louisville  First  Nat.  Bank  v. 
Bickel,  143  Ky.  764,  137  SW  790;  Grant 
V.  Pearce,  16  KyL  127;  Wheat  v. 
Frankfort  Cotton  Mill  Co.,  4  KyL  620, 
11  Ky.  Op.  908;  Conrad  v.  Cynthiana, 
etc..  Tump.  Co.,  7  Ky.  Op.  149. 

La. — Citizens'  Bank  v.  Folse,  123 
La.  918,  48  S  641;  Green  v.  Relf,  14 
La.  Ann.  828. 

Mich. — People's  Bank  v.  McMahon, 
160  Mich.  46,  126  NW  62. 

Pa. — Stiegerwalt  v.  RUe.  9  Pa.  Su- 
per. 363. 

Tex. — Taylor  Co.  v.  Baines  Grocery 
Co.,  81  Tex.  Civ.  A.  886,  72  SW  260; 
Llllard  V.  Decatur  Cotton  Seed  Oil 
Co.,    14   Tex.   Civ.   A.   67,   36   SW  792. 

Wis. — Hannah  v.  Knuth,  161  Wis. 
467,  154  NW  986,  AnnC:asl917C  681: 
Tldloute  Sav.  Bank  v.  Libbey,  101 
Wis.  193,  77  NW  182. 

[a]  AppUeatloB*  of  ml*. — (1) 
Where  a  corporation  is  in  need  of 
funds  to  carry  on  its  enterprise,  and 
the  stockholders  enter  into  an  agree- 
ment in  writing  between  themselves 
by  which  they  agree  in  proportion  to 
their  holdings  to  share  any  liability 
that  any  of  them  may  assume  to  raise 
funds  for  the  corporation,  and  some 
members  become  liable  for  such  funds, 
the  signers  of  such  agreement  be- 
come liable  for  their  proportionate 
shares.  Wheat  v.  Frankfort  Cotton 
Mills  CN>.,  4  KyL  620,  11  Ky.  Op. 
90S.  (2)  The  stockholders  of  a  min- 
ing compfiny,  who  subscribed  an 
agreement  to  raise  a  fund  to  buy  the 
material,  etc.,  necessary  to  operate 
Its  mill,  and  to  pay  its  pressing  bills 
by  having  them  assigned  to  their  rep- 
resentative, the  balance  to  be  used  to 
operate  the  mine  and  mill,  provided 
that  the  directors  pledge  them  enough 
of  the  production  to  repay  the  sub- 
scription and  guarantee  that  none  of 
the  money  received  from  operation 
should  be  used  except  to  run  the  mill, 
until  they  were  repaid,  and  that  the 
property  purchased  should  remain 
their  property,  who  understood  they 
were  to  be  represented  by  some  one 
in  purchasing  materials,  paying  bills, 
and  operating  the  mine,  could  not 
thereafter  disable  the  other  signers 
from  proceeding  with  the  enterprise 
by  merely  neglecting  or  refusing  to 
take  any  part  in  meetinirs  for  the  se- 
lection or  authorization  of  such 
agents,  but  would  be  bound  by  the 
action  of  their  associates,  in  creat- 
ing such  agency.    Grant  v.  Pearce,  16 


KyL  127;  Hannah  v.  Knuth,  161  Wis. 
467,   154    NW   985,   AnnCasl917C   681. 

[b]  Signing  not**  of  oorporatioB. 
— (1)  Stockholders  of  a  corporation 
who  sign  a  note  given  by  the  corpora- 
tion are  personally  liable  for  its  pay- 
ment by  express  statutory  provision, 
in  California.  Miller  v.  Dunlap,  28 
Cal.  A.  313.  152  P  309.  (2)  And  this 
statutory  liability  renders  the  sur- 
render of  the  note  by  the  holder  a 
sufficient  consideration  for  the  exe- 
cution by  the  stockholders  of  a  new 
note.    Miller  v.  Dunlap,  supra. 

[c]  aivlng  not*  to  Isdno*  loan  to 
corporation. — (1)  In  a  suit  on  a  note 
given  by  a  corporate  stockholder  to 
a  bank  to  obtain  a  loan  by  the  bank 
to  the  corporation,  and  used  by  it  at 
the  bank  with  the  maker's  knowledge 
and  consent,  the  fact  that  the  note 
was  not  negotiable  Is  not  material  in 
determining  his  liability.  People's 
Bank  v.  McMahon,  160  Mich.  46.  125 
NW  62.  (2)  Where  the  property  of  a 
corporation  was  pledged  for  the  pay- 
ment of  money  borrowed  for  Its  bene- 
fit and  used  by  It.  such  property  was 
primarily  liable  for  the  payment  of 
the  debt,  notwithstanding  the  stock- 
holders gave  their  Individual  notes 
therefor,  Russell  v.  Frankfort,  etc, 
R.  Co.,  131  Ky.  862,  116  SW  289. 

tdl  HeoesBltr  for  tnowUaf  ot 
eraOftora  of  naraaty  mad*  by  «teek- 
lioM«ni^-It  has  been  held  that  where 
stockholders,  in  order  to  obtain  credit 
for  the  corporation  and  a  discount  for 
its  benefit,  execute  a  guaranty  to  a 
banking  company  and  Its  assigns  to 
secure  payment  of  th^  general  in- 
debtedness of  the  corporation  to  » 
specified  amount,  they  become  liable 
on  such  guaranty  to  the  holders  of 
notes  of  the  corporation  discounted 
by  the  banking  company,  although 
when  the  notes  were  transferred  the 
purchaser  did  not  know  of  the  exist- 
ence of  the  guaranty.  Tldloute  Sav. 
Bank  v.  Libbey,  101  Wis.  193,  77  NW 
182,  70   AmSR  907. 

re]  Waivar  or  r*I*MM  of  zlclit*.— 
(1)  Contractors  with  a  minority 
stockholder  of  a  corporation  to  do 
work  on  the  company^s  building  did 
not  necessarily  waive  any  right 
against  the  stockholder,  if  they  con- 
tinued work  after  notification  that  the 
company,  and  not  the  stockholder, 
was  liable;  but  if  they  began  to  look 
to  the  company  as  their  debtor,  not  to 
the  stockholder,  they  could  not  re- 
cover from  him  for  work  done  from 
that  time  on.  Alexander  v.  Dove.  (N. 
Y.)  121  NE  74.  (2)  As  the  renewal 
of  a  corporate  note  could  not  release 
the  corporation.  It  would  not,  as  mat- 
ter of  law,  release  the  obligation  cre- 
ated by  a  bond  executed  by  stock- 
holders to  secure  Its  payment  Min- 
den (inning  Co.  v.  Hensley,  149  Iowa 
168,  126  NW  1116. 

73.  Dows  V.  Naper,  91  III  44;  Ire- 
land V.  Palestine,  etc..  Tump.  Co.,  19 
Oh.  St.  369. 

74.  See  Contracts  {  132  et  seq. 


For  lat«r  MM*«,d*v*Iovm*Bts  and  chasf  *■  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1504-1505] 


CORPORATIONS 


[14  0.  J.]     971 


qnate  consideration^*  And  where  the  undertaking 
is  that  the  stockholders  shall  become  personally 
liable  for  the  debts  of  the  corporation  to  an  extent 
beyond  which  they  would  have  been  liable  at  com- 
mon law  or  under  special  statutory  and  constitu- 
tional provisions,  the  agreement  is  to  answer  for 
the  debt  or  default  of  another  person,  and  is  within 
the  statute  of  frauds  and  must  be  in  writing,  since 
the  stockholder  is  a  different  person  from  the  cor- 
poration.'* But  where  the  contract  has  served  the 
purpose  for  which  it  was  entered  into,  it  will  not 
be  held  invalid  on  any  formal  or  technical  g^round.^' 
A  resolution  that  debts  remaining  after  application 
of  the  proceeds  of  sale  of  corporate  property  shall 
be  paid  by  "the  stockholders"  means  all  the  stock- 
holders, and  is  merely  in  the  nature  of  a  proposal 
which  does  not  become  effective  as  a  contract  where 
an  absent  stockholder  refuses  to  give  his  consent.'* 
But  where  a  majority  of  the  stockholders  have,  under 
the  charter,  the  right  to  order  the  winding  up  and 
the  liquidation  of  the  affairs  of  the  company,  and  a 
majority  of  them  sign  an  obligation  to  pay  their 
proportion  of  the  outstanding  debts,  they  cannot  be 


released  from  the  obligation,  on  the  ground  that  it 
was  not  binding  on  any  of-  tlie  stockholders  until  aU 
had  signed.'* 

[$  1506]  (3)  OoBBtniction  and  Operation. 
Bules  governing  the  construction  and  operation  of 
contracts  generally**  control  contracts  of  the  char- 
acter under  consideration.*'-  A  contract  whereby 
each  of  several  stockholders  agrees  to  pay  loans 
made  to  the  corporation,  which  it  is  unable  to  pay, 
as  the  stockholder  may  be  called  on  for  his  propor- 
tionate amount,  creates  a  several  liability.**  Where 
stockholders,  in  order  to  raise  money  execute  an 
agreement  that  each  shall  become  liable  for  his 
share  of  liability  assumed  by  any  of  them  for  money 
to  be  used  by  the  corporation,  and  such  liability  is 
assumed  by  members  some  of  whom  are  insolvent, 
the  insolvency  of  such  members  will  not  add  to  'the 
liability  of  the  others,  since  each  became  liable  not 
for  the  others,  but  only  in  proportion  to  the  stock 
owned.**  But  where  certain  directors  and  stock- 
holders of  a  corporation  agreed  ultimately  to  pay 
a  loan  secured  by  a  corporate  note  signed  by  some  of 
them,  they  are  cosureties,  and  those  solvent  are 


75.  International  Harvester  Co.  v. 
Patterson,  257  Fed.  411  (holding  a 
guaranty  of  renewal  notes  of  a  cor- 
poration, of  which  the  guarantor  was 
a  stockholder  and  also  a  creditor  in 
a  substantial  amount,  by  which  an 
exten.sion  of  the  debt  was  secured, 
supported  by  a  valuable  considera- 
tion); Alexander  v.  Dove,  231  Mass. 
362.  121  NB  74  (holding  that  a  state- 
ment of  a  minority  stockholder  in  a 
corporation,  after  work  for  the  com- 
pany was  completed,  that  he  would 
see  that  the  bill  was  paid  was  not 
an  independent  agreement  between 
him  and  the  parson  who  did  the  work, 
and  was  not  supported  by  a  valu- 
able consideration  if  it  were  such 
agreement). 

78.  Flint  V.  Pierce,  99  Mass.  88,  96 
AmD  691;  Goldle-Klenert  Distribut- 
ing Co.  V.  Bothwell,  87  Wash.  264, 
267.  121  P  60,  AnnCasl918D  849  tcit 
Cyc].  Compare  Grant  v.  Pearce,  16 
KyL.  204  (in  which  it  was  held  that 
a  mere  verbal  promise  upon  the  part 
of  one  of  the  stockholders  to  pay  his 
part  of  the  sum  advanced  by  the 
committee"  is  enforcible,  as  It  is  not 
a  promise  to  answer  for  the  debt  of 
another,  and,  therefore,  not  within 
the  statute  of  frauds.  Though  the 
money  was  advanced  ostensibly  to 
the  corporation  it  was  In  reality  ad- 
vanced for  the  benefit  of  each  mem- 
ber of  it,  and  the  promise  by  the 
stockholder  was,  therefore,  a  prom- 
ise to  repay  the  "committee"  what 
they  had  advanced  for  him.  And  a 
stockholder  having  the  power  to  bind 
himself  by  his  own  verbal  agreement 
could  confer  the  same  power  on  his 
proxy). 

77.  Minden  Canning  (%.  v.  Hens- 
ley,  149  Iowa  168,  12«  NW  lllB  (a 
bond  which  was  evidently  regarded 
by  all  concerned  as  a  valid  and  ef- 
fective instrument,  on  the  strength 
of  which  a  corporation  might  obtain 
credit  and  continue  in  business  for  a 
certain  time). 

78.  Asbury  v.  Mauney,  173  N.  C^ 
454,  92  SE  267.  See  also  Johnson  v. 
Tennessee  Oil,  etc.,  0>.,  74  N.  J.  Eq. 
32.  69  A  788  (holding  tliat,  where  di- 
rectors who  as  stockholders  in  a  cor- 
poration are  under  ho  legal  liability 
in  their  Individual  capacity  for  any 
Indebtedness  of  the  company,  volun- 
tarily agree  to  an  assessment  by  a 
resolution,  there  is  no  liability  on  the 
part  of  those  not  assenting  to  the 
resolution.  However,  it  was  further 
held  In  this  case  that  one  who  was  not 
present  -when  the  resolution  was 
adopted,  but  who  was  present  when 
the  minutes  of  the  meeting  were  read 
and  adopted,  and  who  subsequently 
paid  part  of  the  assessment  into  the 
treasury,  and  who  subsequently  voted 
for  a  resolution  to  pay  a  bill  of  com- 
plainant, and  afterward  voted  to  re- 


scind the  action  on  the  ground  that 
the  first  resolution  covered  the  obli- 
gation, is  bound  by  the  original  reso- 
lution). 
78.    Oreen  v.  Relf,  14  La,  Ann.  828. 

80.  See  Contracts  J  481  et  seq. 

81.  See  Leezer  v.  Fluhart,  (Wash.) 
178  P  817  (construing  stockholders' 
agreement  with  creditor  of  corpora- 
tion, in  consideration  of  creditor's  re- 
lease of  Hen,  to  pay  full  amount  due 
creditor  or  forfeit  specified  number 
of  shares  of  stoclc,  so  that  enforce- 
ment of  payment  or  acceptance  of 
stock  is  optional  with  creditor  in 
view  of  stockholders'  tender  of  stock 
conditioned    upon   their   right   to   re- 

?>urcbase;  such  tender  showing  stock 
o  have  been  Intended  as  collateral). 
And  see  Infra  this  note. 

rai  OoBMBt  to  •aaMnnHit.  — 
Where  the  stockholifers  of  a  corpora- 
tion are  not  Individually  liable  for  an 
Indebtedness,  a  consent  to  an  assess- 
ment on  the  part  of  the  stockholders 
is  not  an  agreement  with  the  cred- 
itors of  the  company  to  guarantee  its 
debts  to  the  creditors,  but  is  a  mu- 
tual agreement  to  contribute,  under 
which  the  consenting  stockholders 
are  liable  for  expenses  Incurred  by 
the  company  In  reliance  on  and  in 
connection  with  the  assent  to  assess- 
ment. Johnson  v.  Tennessee  Oil,  etc., 
Co..  74  N.  J.  Bq.  82,  69  A  788. 

[bl  Boated— (1)  Like  all  contracts, 
guaranty  or  surety  bonds  are  to  be 
fairly  construed  so  as  to  effectuate 
the  intent  of  the  parties  as  it  has 
been  expressed  in  the  terms  of  the 
contract.  Waterloo  First  Nat.  Bank 
V.  Story.  163  Anp.  Div.  279,  148  NTS 
886  [air  140  NTS  811.  (2)  A  bond 
by  stockholders  to  secure  the  obliga- 
tions of  a  corporation,  which  Includes 
a  guaranty  of  all  notes  at  local  banks, 
and  declares  that  it  shall  be  enforced 
for  all  debts  and  liabilities  incurred 
by  the  company,  is  not  limited  to 
debts  contracted  to  such  banks,  and 
includes  a  note  for  a  loan  to  the  cor- 
poration by  an  outside  bank,  secured 
for  It  by  a  local  bank  to  which  it  first 
applied.  Minden  Canning  <3o.  v.  Hens- 
ley,  149  Iowa  168,  126  NW  1115. 

[c]  OnaxaatT^— "Where  the  stock- 
holders of  a  corporation  entered  into 
a  guaranty  contract,  which  under  a 
general  provision  guaranteed  the 
payment  to  a  bank  of  any  obligation 
of  the  corporation,  which  the  bank 
might  purchase,  and  by  a  preceding 
specific  provision,  taken  together 
with  the  expressed  purpose  of  the 
contract,  indicated  an  intention  to 
guarantee  the  payment  of  any  notes, 
drafts,  etc.,  taken  by  the  bank  for 
the  benefit  of  the  corporation,  the  spe- 
cific provision  and  purpose  controlled, 
and  the  guarantors  were  not  liable 
for  the  payment  of  bonds  of  the  cor- 
poration, sold  by  it  to  a  third  party 


and  delivered  by  him  to  the  bank  as 
security  for  his  own  indebtedness, 
though  the  bank  subsequently,  but 
with  knowledge  that  the  corporation 
was  on  the  verge  of  bankruptcy,  re- 
leased the  third  party  and  took  the 
bonds  for  his  indebtedness,  where  the 
corporation  was  not  interested  in  or 
benefited  by  the  transaction  between 
the  bank  and  the  third  party."  Wa- 
terloa  First  Nat.  Bank  v.  Story,  163 
App.  Div.  279,  148  NTS  886  [affi  140 
NTS  31]. 

[d]  BcpayiBMKt  of  loans.  Under 
a  written  agreement  by  stockholders 
to  pay  to  a  bank  all  money  loaned  by 
it  to  the  corporation,  on  and  after 
Its  date.  Including  any  renewals 
thereof,  they  were  not  liable  for  a 
preSxIstlng  indebtedness  of  the  corpo- 
ration to  the  bank.  Merchants'  Nat. 
Bank  v.  Cressey,  164  Iowa  721,  146 
NW  781  (holding  giving  of  renewal 
note  for  preexisting  Indebtedness  not 
a  borrowing  of  money,  nor  the  crea- 
tion of  an  indebtedness). 
^Jel  Btrlot  constraction.  —  (1) 
Where  stockholders  by  resolution  as- 
sume liability  for  any  money  bor- 
rowed by  directors  to  carry  on  the 
"present  business"  of  the  corporation, 
directors  personally  borrowing  money 
in  excess  of  the  amount  authorized 
by  the  corporate  charter  and  for  an 
unauthorized  purpose  cannot  complain 
If  the  obligation  of  the  stockholders 
under  the  resolution  Is  strictly  con- 
strued. Foley  V.  Lyman,  (Iowa)  168 
NW  153.  (2)  Such  resolution  should 
be  construed  as  having  reference  to 
business  conducted  by  the  corporation 
at  the  time,  and  not  to  all  activities 
authorized  by  the  corporate  articles. 
Foley  v.   Lyman,   supra. 

[f  1  An  agreement  by  stookholden 
to  par  aannolly  a  oertaJn  per  oant  on 
the  stock  natU  tha  corporation  Is  ont 
of  debt  <1)  is  not  an  agreement  to 
take  additional  stock  in  case  it  should 
be  found  necessary,  but  is  a  mutual 
agreement  between  the  stockholders, 
upon  sufficient  consideration,  to  do- 
nate to  the  company  in  the  proportion 
indicated  a  sum  sufficient  to  pay  the 
debt  incurred  in  the  construction  of 
the  road.  Conrad  v.  Cynthlana,  etc.. 
Turnp.  Co.,  7  Ky.  Op.  149.  (2)  And 
the  fact  that  subsequent  subscribers 
did  not  enter  into  the  obligation  does 
not  relieve  the  original  subscribers 
therefrom.  Conrad  v.  Clynthiana,  etc.. 
Tump.  Co.,  supra. 

89.  Doran  v.  Swift,  17  Del.  467, 
41   A  1105. 

83.  Wheat  v.  Frankfort  Cotton 
Mills  Co.,  4  KyL  620,  11  Ky.  Op.  908. 

fa]  Wsrsprssentatioii  as  to  amount 
of  boUlars. — ^Where  the  stockholders 
of  a  corporation  bound  themselves, 
each  one  in  proportion  to  the  amount 
of  stock  held  by  him,  to  the  payment 
of  any  liability   incurred  by   any  of 
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liable  to  oontribnte  inter  se  as  to  the  whole  amount,** 
and  where  stockholders,  who  were  guarantors  or 
sureties  on  a  note  executed  by  the  corporation,  eze- 
onted  renewal  notes  and  put  up  their  stock  as  collat- 
eral, they  were  equally  liable  as  between  themselves, 
although  the  amounts  of  stock  each  held  were 
nnequal.'* 

[i  1506]  (4)  Frimazy  or  Secondary  Liability. 
Whether  or  not  stockholders  who  have  extended 
their  common-law  liability  for  debts  of  the  corpora- 
tion by  contract  are.  to  be  regarded  as  principal 
debtors  or  sureties  must  depend  on  the  terms  of 
the  contract  itself."  Where  under  the  terms  of 
the  contract  by  which  the  stockholders'  liability 
lor  debts  of  the  corporation  is  extended  beyond  their 
•oonunon-law  liability,  they  are  to  be  regarded  as 
sureties  of  the  corporation,  and  they  are  entitled  to 
all  the  rights  and  remedies  of  a  surety  as  for  instance 
the  right  to  contribution  from  each  other,*^  or  the 
right  to  be  relieved  from  all  liability  by  reason  of 
extensions  and  renewals  of  creditors  not  anthoriised 
by  them.** 

[$  1507]  f.  Ooastitntlonal  and  Statutory  Fro- 
vialonB  Creating  or  Increasing  Liability** — (1)  In 
OeneraL  As  already  shown  the  limit  of  the  liabili- 
ty of  stockholders  at  common  law  for  debts  of  the 
corporation  is  the  amount  unpaid  on  their  stock 
subscriptions.**  And  any  further  liability,  there- 
fore, except  as  provided  for  by  contract,**  or  which 

their  number,  as  Indoraer,  in  ralslnsr 
money  for  the  use  of  the  company, 
the  fact  thati  the  stockholders  who 
Indorsed  for  the  company,  upon  the 
faith  of  the  a^eement,  represented 
to  the  other  stockholders,  at  the  time 
it  was  executed,  that  they  controlled 
more  stock  than  in  fact  they  did  con- 
trol, does  not  release  the  other  stock- 
holders; but.  In  apportioning  the  lia- 
bility, the  stockholders  making:  the 
representation  should  be  treated  as 
owning  the  amount  of  stock  that  they 
represented  they  owned.  Wheat  v. 
Frankfort  Cotton  Mill  Co..  4  Kyli  820, 
11  Ky.  Qp.  903. 

84.  Stelgerwalt  v.  Rife,  9  Pa.  Su- 
per. S63. 

86.  Crawford  v.  Wiedemann,  159 
Ky.  18.   166  aw  695. 

86.  Mobile,  etc.,  R.  Co.  t.  Nicholas 
98    Ala.    92,    12    S    723    (holding   that 

'  stockholders  do  not  occupy  the  posi- 
tion of  sureties  as  to  a  debt  of  the 
corporation,  where  the  benefit  arising 
from  such  debt  is  a  direct  and  intend- 
ed benefit  to  the  members  of  the  cor- 
poration; or  in  consequence  of  an 
agreement  and  compromise  of  debts 
oi  the  corporation  made  by  the  stock- 
holders acting  separately,  in  which 
they  provide  lor  the  issue  of  certain 
debentures  and  bonds) ;  Macfie  v.  Kll- 
Auea  Sugar  Co.,  6  Hawaii  440. 

87.  Kellogg  V.  Lopez.  146  CaL  497, 
IS  P  1056. 

88.  Home  Nat.  Bank  v.  Waterman, 
134  111.  461,  29  NB  503.  Compare  Ola- 
the  First  Nat.  Bank  v.  Llvermore,  90 
Kan.  395.  398,  133  P  734,  47  LRANS 
274  [clt  Cyc]  (which  does  not  appear 
to  be  In  accord  with  this  view). 

8».  UkbUttr  of  stookhoUton  et 
iMuik  f  or  deMs  see  Banks  and  Bank- 
ing {  67  et  seq 


arises  out  of  the  conduct  of  the  stockholders,**  must 
find  express  warrant  in  some  provision  of  organic  or 
statutory  law,**  indicating  with  distinctness  the 
purpose  to  impose  such  liability,  and  using  lan- 
guage adequate  to  express  this  piupose  with  rea- 
sonable certainty.**  And  it  devolves  on  the  creditor 
to  show  the  provision  on  which  he  relies.*'  As 
already  shown,  liability  cannot  be  imposed  by  a 
mere  by-law,*'  but  subject  to  limitations  imposed 
by  the  federal  constitution,  such  provisions  for  mak- 
ing stockholders  liable  for  corporate  debts  as  may 
be  considered  expedient  may  be  incorporated  in  the 
constitution  of  the  states,*^  or,  subject  to  the  limi- 
tations of  the  state  and  federal  constitution,  made 
the  subject  of  statutory  enactments.**  The  ques- 
tion of  whether  such  provisions  impair  the  obli- 
gation of  the  stockholder's  contract,**  and  as  to 
whether  constitutional  provisions  of  this  character 
are  self-executing,^  or  may  be  given  retroactive 
construction^  have  been  elsewhere  considered,  as 
has  the  question  of  whether  the  legislature  may 
exempt  stockholders  from  an  existing  liability  for 
debts  already  contracted.*  If  the  state  constitution 
prescribes  that  stockholders  shall,  to  a  specified 
extent,  be  liable  for  corporate  debts,  the  legislature 
has  no  ptower  to  exempt  the  stockholders  of  a  par- 
ticular corporation*  or  class  of  corporations'  from 
such  liability,  or  to  alter  the  character  of  liability 
imposed,*  although  such  a  provision  will  not  neces- 


90.     See  supra   8   1497. 
•3.     See  Infra  {  1636. 


91.     See  supra  9S  1503-1506. 


93.  "U.  S.— Terry  v.  Little,  101  U. 
8.  216,  26  L.  ed.  864;  Pollard  v.  Bailey. 
20  Wall.  520,  22  L.  ed.  376;  U.  S.  v. 
Stanford,  69  Fed.  25  [aff  161  U.  S. 
412  16  set  576,  40  L.  ed.  761];  Bank 
of  North  America  v.  Rindge,  57  Fed. 
279;  Knower  v.  Haines,  31  Fed.  513, 
24  Blatchf.   488. 

Ala. — Smith  V.  Huckabee,  58  Ala. 
191. 

Cal. — French  v.  Teschemaker,  24 
Cal.   518. 


111.— Oolden  V.  Cervenka,  278  111. 
409,  116  NE  273;  Parkhurst  v.  Hexl- 
cen  Southeastern  R.  Co.,  102  111.  A. 
507. 

Ind. — Oalney  v.  Gllson,  149  Ind,  08, 
48  NE  683;  Toner  v.  Fulkerson,  126 
Ind.  224,  26  NE  218;  Shaw  v.  Boylan, 
IS  Ind.  884. 

Iowa. — Spense  v.  Iowa,  etc.,  Constr. 
Co.,  36  Iowa  407. 

Kan. — Blcknell  v.  Altman,  81  Kan. 
48S,  437,   105   P   694    [Cit  Cyc]. 

I>a.— Monaghan  v.  Hall,  18  La.  Ann. 
319. 

Me.— Llbby  v.  Tobey,  82  Me.  397,  19 
A  904. 

Mass. — New  Haven  Horse  Nail  C!o. 
v.  Linden  Spring  Co.,  142  Mass.  349, 
7  NK  773;  Norton  v.  Hodges,  100  Mass, 
241:  Andover  Free  Schools  v.  Flint, 
18  Mete.  639. 

N.  J. — Thompson-Houston  Electric 
Co.  V.  Murray,  60  N.  J.  L.  20,  37  A 
448. 

N.  T. — Merrick  v.  Van  Sandvoord, 
84  N.  Y.  208;  Coulter  Dry  Goods  Co. 
V.  Rosenbaum,  74  Misc.  679,  134  NYS 
487;  Harger  v.  McCullough,  2  Den. 
119;  Thomas  v.  Dakin.  22  Wend.  9; 
Ex  p.  Van  Riper,  20  Wend.  614;  Slee 
v.  Bloom,  19  Johns.  456,  10  AmD 
278 

Oh. — Wood  v.  Pearce,  2  Dlan.  411. 

Pa. — De  Haven  v.  Pratt,  223  Pa. 
633,  72  A  1068;  Myers  v.  Irwin,  2 
Serg.  &  R.  368. 

Tenn. — Jackson  v.  Meek,  87  Tenn. 
69,  9  SW  225,  10  AmSR  620.         _     ^ 

Wash. — Burch  v.  Taylor,  1  Wash. 
245,   24   P  438. 

W.  Va.— Nlmlck  v.  Mingo  Iron 
Works  Co.,  25  W.  Va.  184. 

Wis.— Weston  v.  Dahl,  162  Wis. 
82,  166  NW  949,  AnnCasl918C  922. 

94.  Dewey  v.  St.  Albans  Trust  Co., 
67  Vt  332  (holding  that  no  personal 
liability  Is  Imposed  on  the  stockhold- 
ers of  an  Insolvent  corporation  In 
process  of  liquidation,  by  a  clause  In 
the  charter  that  "if  at  any  time  the 
capital  stock  paid  into  said  corpora- 
tion shall  be  Impaired  by  losses  or 
otherwise,  the  directors  shall  forth- 
with repair  the  same  by  assessment"). 

96.  De  Haven  v.  Pratt,  223  Pa.  633, 
72  A  1068. 

96.  See  supra  S  468. 

97.  Way  v.  Barney,  116  Minn.  285, 
133  NW  801,  88  LRANS  648,  AnnCas 


1918A  719  (holding  the  Minnesota 
constitutional  provision  that  the 
stockholders  in  any  corporation  ex- 
cept certain  enumerated  corporations 
shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  them  Is  not  in  vio- 
lation of  the  equality  clause  of  the 
federal  constitution). 

98.  See  statutory  provisions;  and 
Infra  tS  1508-1525. 

99.  See  Constitutional  Law  Si  716, 
717. 

X.    See  Constitutional  Law  t  136. 
a.    See  Constitutional  Law  i  89. 
■tatntorr   piovlaionB   see    Statutes 
[36  Cyc  1212]. 

3.  See  Constitutional  Law  S  716. 

4.  Central  Agricultural,  etc.,  As- 
soc, V.  Alabama  Gold  L.  Ins.  Co..  70 
Ala.  120:  St  Louis  R  Supplies  Mfg. 
Co.  V.  Harbine,  2  Mo.  A.  134;  Van 
Pelt  V.  Gardner.  64  Nebr.  701,  75  NW 
874;  State  v.  Sherman,  22  Oh.  St 
411. 

8.  Mc(3owan  v.  McDonaW.  Ill  CaL 
67,  48  P  418,  63  AmSR  149;  Dupee  v. 
Swlgert  127  111.  494,  21  NE  622;  Mis- 
ter v.  Thomas,  122  Md.  445,  89  A  844: 
Anderson  v.  Anderson  Iron  Co.,  65 
Minn.  281,  68  NW  49,  33  LRA  510. 

[a]  ZUnstratlon.  —  The  necessary 
effect  of  a  constitutional  provision 
creating  what  is  called  a  double  lia- 
bility on  the  part  of  a  stockholder  for 
the  debts  of  the  corporation  la  to  pre- 
vent the  legislature  from  authorizing 
a  subscription  to  the  shares  of  a 
banking  corporation,  even  by  a  mu- 
nicipal body,  on  the  condition  of  a 
single  liability  only.  Dupee  v.  Swl- 
gert, 127  111.  494,  21  NE  «22. 

8.  French  v.  Teschemaker,  24  Cal 
518  (statute  creating  a  proportionate 
liability  where  the  constitution  has 
created  a  superadded  liability) ;  Swift 
v.  Youngstown  Baking  Co.,  27  Oh.  Clr. 
Ct  253  (holding  that  Rev.  St  i  3285, 
relating  to  the  liability  of  stockhold- 
era  of  a  corporation  for  Its  debts,  and 
providing  that  no  stockholder  who 
shall  transfer  his  stock  In  good  faith 
and  such  transfer  Is  made  on  the 
books  of  the  company  prior  to  the 
time  when  certain  debts  and  liabili- 
ties are  enforceable  shall  be  held  to 
PHy  any  portion  thereof.  Is  violative 
of  Const,  art  13  5  3.  by  which  the  lia- 
bility of  the  stockholder  attaches  at 
the  time  it  is  incurred  by  the  corpo- 
ration). 


For  later  eases, d«rAopinnits  and  oluuif  •■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sarily  invalidate  other  portions  of  an  aet.^  Nor 
can  a  provision  in  the  charter  exempting  stock- 
holders from  liability  override  a  provision  in  the 
eonstitntion  or  statutes  imposing  snch  liability." 

FenAl  or  contractual  nature.  The  liability  created 
by  these  ordinary  statutes  of  superadded  individual 
liability  is  not  penal  nor  statutory,  but  is  contraq.- 
tual  in  its  nature,  the  theory  being  that  the  statute 
enters  into  and  forms  a  part  of  the  engagement  of 
the  stockholders  when  they  become  members  of  the 
corporation,  and  that  each  stockholder  impliedly 
contracts  with  the  creditors  of  the  corporation  that 
he  will  assume  the  liability  declared  by  the  statute 
in  their  favor.*  It  has  been  held,  however,  that  a 
statute  making  stockholders  individually  liable  for 
certain  contracts  which  it  expressly  forbids  the  cor- 


poration to  make  is  not  to  be  regarded  as  making 
them  liable  as  on  contract,  but  creates  a  liability 
in  the  nature  of  a  penalty;^"  and  that  a  statute 
making  the  stockholders  liable  to  pay  the  debts  of. 
the  corporation,  contracted  while  it  is  in  default  in 
publishing  a  notice  of  the  state  of  its  affairs  therein 
provided  is  also  penal  in  its  character.^* 

Liability  not  a  liability  to  corporation.  Under 
most  statutes  the  superadded  individual  liability 
under  discussion  is  in  no  sense  a  liability  to  the 
corporation  itself,  and  such  statutes  do  not  g^ve  the 
corporation  the  right  to  assess  the  stockholders;  but 
it  is  a  liability  to  the  creditors  only,  or  a  liability 
to  be  worked  out  in  their  behalf  in  a  proper  judiciu 
proceeding.^'  There  are,  however,  statutes  under 
which  the  additional  liability   iniposed    on   stock- 


V.  Dupee  V.  Swlgert,  127  HI.  494, 
21  NE  822;  Oause  v.  Boldt,  49  Misc. 
340,  99  NTS  442,  100  l^S  1117  mem, 

imod  on  other  trrounds  115  App.  Dlv. 
97  mem.  100  NTS  1117  mem]. 

8.  Aultm&n  V.  Waddle,  40  Kan.  195, 
19  P  7S0;  Van  Pelt  v.  Gardner,  64 
Nebr.  701,  76  NW  874. 

8.  U.  S.— fiellK  V.  Hamilton.  234 
U.  S.  662,  34  set  926,  68  L.  ed.  1618; 
Converse  v.  Hamilton,  224  U.  S.  243, 
32  set  415,  56  L.  ed.  749,  AnnCas 
1913I>  1292;  Bemhelraer  v.  Converse, 
206  U.  S.  616,  27  SCt  765,  51  L.  ed. 
1163:  Whitman  v.  Oxford  Nat.  Bank, 
17<  tr.  S.  669.  664,  20  SCt  477,  44  L.  ed. 
687  (wher*  it  was  said:  "While  the 
statute  .  .  .  permitted  the  forming  of 
the  corporation  under  certain  condi- 
tions, the  action  of  these  parties  was 
purely  voluntary.  In  other  words, 
they  entered  into  a  contract  author- 
ized by  statute").  Flash  v.  Conn,  109 
U.  S.  371,  3  SCt  268,  27  L.  ed.  966; 
Hathorn  v.  Calef,  2  Wall.  10,  17  L.  ed. 
776;  Thomas  v.  Matthlessen,  192  Fed. 
495,  113  CCA  101  Irev  on  other 
erounds  232  U.  S.  221,  34  SCt  312,  58 
t.  ed.  577):  Harris  v.  Northern  Blue 
Grass  Land  Co.,  186  Fed.  192  [aff  194 
Fed.  835,  114  CCA  689];  Anglo-Amer- 
ican Ijand  MortK.,  etc.,  Co.,  Ltd.  v. 
Wood,  143  Fed.  683;  Myers  v.  Knick- 
erbocker Trust  Co.,  139  Fed.  Ill,  71 
CCA  199,  1  LRANS  1171  (aff  133 
Fed.  764};  Anglo-American  Land,  etc., 
Co.  V.  Lombard,  132  Fed.  721,  68  CQA 
89  [certiorari  den  196  U.  S.  638,  25 
SCt  793,  49  L.  ed.  630];  Wyman  v. 
Bowman,  127  Fed.  267,  62  CCA  189; 
W^ard  T.  Josilln,  100  Fed.  676  [aff  105 
Fed.  224  (aff  186  U.  S.  142,  22  SCt 
807,  46  L.  ed.  1093)]. 

Ark. — Lanigan  v.  Nortb.  «9  Ark.  62, 
68  SW  62. 

Cal. — FerKUSon  v.  Sherman,  116  Cal. 
1«9,  47  P  1023.  37  LRA  622;  Ken- 
nedy V.  California  Sav.  Bank,  97  Cal. 
93,  81  P  846,  33  AmSR  163;  Huey  v. 
Patterson,  (A.)  174  P  939;  Kiefhaber 
Lumber  Co.  v.  Newport  Lumber  Co., 
15  CaL  A.  37,  113  P  691;  Miller  v. 
Katz,  10  CaL  A.  676,  679,  102  P  946 
Icit  Cyc]. 

Conn. — ^Davls  v.  Essex  First  Baptist 
Soc,  44  Conn.  582. 

111.— Bell  V.  Farwell,  176  III  489, 
62  NE  346,  68  AmSR  194,  42  LRA 
804;  Morse  v.  Pacific  R.  Co.,  93  111. 
A.  33  [aff  195  III.  112,  62  NB  8861; 
Schrader  v.  Helnzelman,  51  IlL  A.  31 
[aff  160  ni.  227,  37  NB  236]. 

Iowa. — Johnson  v.  Morgan,  178  Iowa 
677,  160  NW  2. 

Kan. — ^Walterscheld  v.  Bowdlsh,  77 
Kan.  666,  96  P  66;  Stocker  v.  David- 
son, 74  Kan.  214,  86  P  136.  118  AmSR 
315;  Pacific  El.  Co.  v.  Whltbeck,  63 
Kan.  102.  64  P  984,  88  AmSR  229. 

Me. — Pulslfer  v.  Greene.  96  Me.  438, 
62  A  921. 

Md.— PIttBburK  Steel  Co.  v.  Balti- 
more EquIUble  Soc,  113  Md.  77,  77  A 
255;  Coulbourn  v.  Boulton,  100  Md. 
860,  866,  69  A  711  [clt  Cyc,  "exhaus- 
tive treatise  on  the  law  of  corpora- 
tions," containing  "clear  .  .  .  state- 
ment of  the  law"  on  this  point] ;  Brant 
V.  Bhlen.  69  Md.  1;  Hager  v.  Cleve- 
land, 36  Md.  476;  Norrls  v.  Wren- 
schai:,  34  Md.  492. 

Mass.— Converse  t.  Nichols,  202 
Mass.   270,  89  NB  186;  Converse  v. 


Ayer,  197  Mass.  443,  84  NB  98;  Anglo- 
American  Land,  etc..  Co.  v.  Dyer. 
181  Mass.  693,  64  NX)  416,  92 
AmSR  437;  Howarth  v.  Ijombard,  176 
Ma.^s.  570,  574,  66  NB  888,^(9  LRA 
301;  Hancock  Nat.  Bank  v.  Bills,  172 
Mass.  39,  61  NB  207,  70  AmSR  232, 
42  LRA  396. 

Minn. — Hanson  v.  Davison,  73  Minn. 
454,  76  NW  254;  Winona  First  Nat. 
Bank  V.  Winona  Plow  Co.,  68  Minn. 
167,  59  NW  997;  Olson  v.  Cook.  67 
Minn.  552,  59  NW  635;  Deadwood  First 
Nat.  Bank  v.  Oustln  Minerva  Cons. 
Mln.  Co.,  42  Minn.  327,  44  NW  198, 
18  AmSR  510,  6  LRA  676. 

Mo. — Pfaff  V.  Oruen,  92  Mo.  A.  660, 
69  SW  405;  Bagley  v.  Tyler,  43  Mo. 
A.  195;  Blakeman  v.  Benton,  9  Mo. 
A.  107;  ManvlUe  v.  Bdgar,  8  Mo.  A. 
324;  Hodgson  v.  Cheever,  8  Mo.  A. 
318 

Nebr. — Globe  Pub.  Co.  v.  State  Bank, 
41  Nebr.  176,  69  NW  688,  27  LRA 
854. 

N.  T.— Lang  v.  Lutz,  180  N.  T.  254, 
17  NB  24:  Close  V.  Potter,  166  N.  T. 
146,  49  NE  686;  Bloom  v.  National 
United  Ben.  Sav.,  etc,  Co.,  152  N.  Y. 
114,  46  NE  166  [aff  81  Hun  120,  30 
NYS  700.  1  NTAnnCas  28] ;  Cochran  v. 
Wiechers,  119  N.  T.  399,  23  NB  803,  7 
LRA  553;  Wiles  v.  Suydam,  64  N.  T. 
173  [rev  3  Hun  604,  6  Thomps.  &  C. 
292];  Lowry  v.  Inman,  46  N.  T.  119 
taff  32  N.  Y.  Super.  117  (aff  6  AbbPr 
NS  394,  37  HowPr  153)];  Lelghton  v. 
Lelghton  Lea  Assoc,  146  App.  Dlv. 
255,  130  NYS  935;  Marshall  v.  Sher- 
man, 84  Hun  186,  32  NYS  193  [rev 
on  other  grounds  148  N.  T.  9,  42  NB 
419,  61  AmSR  654,  34  LRA  757]. 

Oh. — Kulp  V.  Flemlne,  6B  Oh.  St 
321,  62  NB  334.  87  AmSR  611;  Haw- 
kins V.  Iron  Valley  Furnace  Co.,  40 
Oh.  St.  507;  Brown  v.  Hitchcock,  36 
Oh.  St.  667;  Wright  v.  McCormack, 
17  Oh.  St.  86;  Krelsser  v.  Ashtabula 
Oas  Light  Co.,  24  Oh.  Clr.  Ct.  313; 
Cleveland  Gas  Co.  v.  Collins.  19  Oh. 
Clr.  Ct.  247,  10  Oh.  Clr.  Dec.  475; 
Judson  V.  Stewart,  7  OhS&CP  632, 
7  OhNP  160. 

Pa. — AuUman's  App.,  98  Pa,  506; 
Blair  V.  Kingston  Mfg:  Co.,  64  Pa. 
Super.  606,  42  Pa.  Co.  666. 

S.  C— Hall  V.  Klinck,  26  S.  C.  348. 
60  AmR  506;  Sullivan  v.  Sullivan  Mfg. 
Co„  14  S.  C.  494. 

Tenn. — ^Van  Tuyl  v.  Carpenter,  136 
Tenn.  629,  188  SW  284. 

W.  Va.— Nlmlok  v.  Mingo  Iron 
Works  Co.,  25  W.  Va.  184. 

But  see  Rice  v.  Merrimack  Hosiery 
Co.,  56  N.  H.  114,  128  (where  the 
court  In  refusing  to  enforce  the  lia- 
bility of  stockholders  in  an  Ohio  cor- 
poration for  all  debts  due  to  laborers, 
declared  It  to  be  a  "mere  creature 
of  the  statute,  having  none  of  the 
elements  of  a  contract,  whether  ex- 
press or  Implied"). 

"It  is  not  the  statute  which  directly 
and  proximately  creates  the  liability. 
It  Is  the  voluntary  action  of  the  stock- 
holder under  the  statute,  followed  by 
action  of  creditors  which  Is  founded 
on  the  action  of  the  stockholders." 
Howarth  v.  Lombard.  175  Mass.  670, 
674,    66    NE   888.   49    LRA    301. 

"The  provision  of  the  statute  does 
not  create  the  liability;  It  is  merely 
a  leslBlatlve  requirement  that  who- 


ever becomes  a  stockholder  shall  at 
the  same  time  assume  an  Individual 
liability  to  the  creditor:  it  Is  to  de- 
clare the  legal  effect  of  the  acts  of 
the  parties,  which  enable  them  to 
contract  in  a  manner  not  authorized 
at  common  law."  Kulp  v.  Fleming, 
66  Oh.  St  321,  388,  62  NE  355,  87 
AmSR  611. 

"Undoubtedly  the  obligation  is  de- 
clared by  the  statute  to  attach  to 
the  ownership  of  the  stock,  and  In 
that  sense  may  be  said  to  be  statu- 
tory. But  as  the  ownership  of  the 
stock,  in  most  cases,  arises  from  tbe 
voluntary  act  of  the  stockholder,  he 
must  be  regarded  as  having  agreed 
or  contracted  to  be  subject  to  the 
obligation."  Concord  FlrA  Nat.  Bank 
V.  ifawkins,  174  U.  S.  364,  372,  19  SCt 
742,  43  L.  ed.  1010. 

"The  undertaking  is  as  If  one  sub- 
scribing for  stock  expressly  agreed 
to  take  and  hold  it  under  a  previously 
prepared  contract  In  writing  that  all 
who  become  owners  of  the  stock 
should  pay  the  amount  of  their  sub- 
scription to  the  corporation  when 
needed,  and  should  pay  the  additional 
sum  to  create  a  fund  for  creditors  If 
the  corporation  should  become  insol- 
vent and  a  receiver  should  be  appoint- 
ed to  collect  It."  Howarth  v.  Lom- 
bard, supra, 

"The  liability  arises  out  of  the  stat- 
ute which  imposes  It,  but  the  statute 
becomes  binding  on  the  stockholder 
through  his  subscription,  whereby  hei 

{tlaces  himself  In  such  a  relation  t<k 
t,  as  that  he  Is  bound  by  its  terms, 
and  so  may  be  said  to  agree  by  im- 
plication that  he  will  pay  when  the- 
conditions  of  his  liability  for  a  speci- 
fied amount  are  lawfully  made  to  ap- 
pear." Van  Tuyl  v.  (jarpenter,  186 
Tenn.  629,   646,   188   SW  234. 

10.  Lawler  v.  Burt,  7  Oh.  St  840. 
To  similar  effect  Bird  v.  Hayden,  24 
N.  Y.  Super.  388,  2  AbbPrNS  61; 
Struges  V.  Burton,  8  Oh.  St  216,  72, 
AmD  682. 

11.  Cable  v.  McCune,  26  Mo.  371, 
72  AmD  214;  Globe  Pub.  Co.  v.  State 
Bank,  41  Nebr.  175,  59  NW  683,  27 
LRA  854.  Compare  Wing  v.  Slater, 
19  R.  I.  597,  35  A  302,  33  LRA  566 
(holding  that  liability  under  a  stat- 
ute which  provides  that  If  the  com- 
pany shall  fall  to  file  annually  a  true 
statement  of  the  amount  of  paid  up 
capital  stock,  the  value  of  its  per- 
sonal assets,  and  the  amount  of  its 
debts  and  liabilities,  on  a  date  desig- 
nated, is  statutory  and  not  contrao- 
tuifl). 

13.  TI.  S.— Sells  V.  Hamilton,  234 
TJ.  S.  652,  34  SCt  926,  58  L.  ed.  1618: 
Whitman  v.  Oxford  Nat.  Bank,  176 
U.  S.  559,  20  SCt  477,  44  L.  ed.  586; 
Anglo-American  Land,  etc.,  Co.  v. 
Lombard.  132  Fed.  721,  68  CCA  89 
[certiorari  den  196  U.  S.  638,  25  SCt 
793,  49  L.  ed.  630]. 

Colo. — Zang  v.  Wyant,  25  Colo.  661, 
66  P  586.  71  LRA  146. 

Del.— Du  Pont  v.  Ball,  106  A  39. . 

Oa— Wells  v.  DuBols,  140  Ga.  187, 
78   SB   716.  . ,.  ,  , 

Ind. — Runner  v.  Dwigglns,  147  ind> 
238,  46  NE  580,  36  LRA  646. 

Kan.' — Woodworth  ,▼.  Bowles.  ,*1 
Kan.  669.  80  P  "Sy^^OOglC 
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holders  is  to  the  corporation  itself  and  not  to  the 
creditors.*'     ' 

[(  1508]  (2)  Oonstmction  of  Provisioiu— (a) 
Strict  Oonstmction.  Statutes  imposing  an  addi- 
tional liability  npon  stockholders  being  in  dero- 
gation of  the  common  law,  it  is  usually  held  that 
they  are  to  be  strictly  constmed,  and  not  extended 
beyond  the  limits  to  which  they  are  plainly  carried 
by  their  provisions.'*  A  fortiori  is  this  so  where  the 
statutes  imposing  the  liability  are  constmed  as 
being  of  a  penal  nature.''  In  a  few  cases,  however, 
where  the  statutes  have  been  considered  remedial, 
the  courts  have  held  that  they  are  to  be  so  constmed 


as  to  abate  the  mischief  they  were  intended  to  rem- 
edy." 

[(  1509]  (b)  Betroactive  Effect.  Statutes  or 
constitutional  provisions  amending  or  repealing 
former  provisions  relating  to  the  liability  of  stock- 
holders of  a  corporation  for  its  debts,  and  increas- 
iqg  or  diminishing  the  stockholders'  liability  in  this 
respect,  are  not  to  be  -  construed  as  operating 
retroactively,^'  and  especially  is  this  .principle 
applicable  to  actions  pending  at  the  time  of  the 
amendment  or  repeal.'"  Any  change  in  the  preex- 
isting law  governing  the  rights  and  liabilities  of 
creditors  of  the  stockholders  must  be  construed  as 


Ky. — CoTlnpton  Stone,  eta,  Co.  v. 
Rosedale  Electric  Lleht  Jockey  Club, 
76  SW  606,  26  KyL  $63. 

Md.— Cahin  V.  Original  Blfr  Gun 
Ben,  etc.,  Co..  »4  Md.  363,  60  A  1044, 
89  AmSR  434. 

Mass. — Hancock  Nat.  Bank  v.  Bills, 
172  Mass.  39,  61  NB  207,  70  AniSR 
232.   42  LRA   396. 

Minn. — Minneapolis  Baseball  Co.  v. 
City  Bank,  66  M^n.  441,  69  NW  331, 
38  LRA  416;  McKusick  v.  Seymour, 
48  Minn.  168,  60  NW  1114;  WllHs  v. 
Mabon,  48  Minn.  140.  60  NW  1110, 
31  AmSR  626,  16  LRA  281. 

Mo. — Liberty  Female  College  As- 
soc, v.  Watklns.  70  Mo.  13. 

N.  Y. — Farnsworth  v.  Wood,  91  N. 
T.  308;  Lelkhton  v.  Lelghton  Lea  As- 
soc.  62   Misc.  78,  114   NTS  918. 

Oh. — Umsted  v.  Buskirk,  17  Oh.  St. 
113. 

R  I. — ^Atweod  V.  Rhode  Island  Agri- 
cultural Bank,  1  R.  I.  376. 

"The  failure  to  note  the  distinc- 
tion between  the  liability  of  stock- 
holders to  the  extent  of  the  par  value 
of  their  stock  and  the  statutory  lia- 
bility In  excess  thereof  has  resulted 
In  some  confusion  In  the  cases  and 
text-books.  The  first  mentioned,  or 
ordinary  liability,  Is  an  asset  of  the 
corporation,  and  the  second  or  addi- 
tional liability  Is  not,  It  being  a  lia- 
bility directly  to  the  creditors,  which 
a  receiver,  in  the  absence  of,  statu- 
tory authority,  has  no  power  to  en- 
force; and  it  Is  not  resorted  to  if 
the  assets  of  the  corporation.  Includ- 
ing unpaid  stock,  are  sufficient  to  pay 
the  creditors."  Du  Pont  v.  Ball, 
(Del.)   106  A  39,  43. 

13.  Manufacturers'  Commercial 
Co.  V.  Heckscher,  144  App.  Dlv.  601, 
129  NTS  556  [aft  203  N.  T.  680,  96 
NE  1121];  Smathers  v.  Western  Caro- 
lina Bank,  136  N.  C.  410,  47  SE  893. 
And  see  infra  XV. 

14i,  U.  S. — Brunswick  Terminal 
Co.  V.  Baltimore  Nat.  Bank,  192  tJ.  8. 
886,  24  set  314,  48  L.  ed.  491;  Harris 
V.  Northern  Blue  Qrass  Land  Co., 
186  Fed.  192  taff  194  Fed.  836,  114 
CCA  639]. 

Conn. — Marlborough  Htg.  Co.  v. 
Smith,  2  Conn.  679. 

Ga. — Farwell  Co.  v.  Jackson  Stores, 
137  Ga.  174,.  7a  SB  13;  Wheatley  v. 
Glover,  64  SB  626;  Lane  v.  Morris,  8 
Ga.  468. 

111.— Steel  V.  Dunne,  65  HI.  298. 

Me.— Llbby  v.  Tobey,  82  Me.  397, 
19  A  904:  Coffin  v.  Rich.  45  Me.  507, 
71  AmD  659;  Grose  v.  H<lt,  36  Me.  22. 

Mass. — Potter  v.  Stevens  Mach.  Co.. 
127  Mass.  692,  34  AmR  428;  Chamber 


lln  V.  Huguenot  Mfg.  Co.,  118  Mass. 
632;  Priest  v.  Bssex  Hat  Mfg.  Co.,  116 
Mass.  380;  Dane  v.  Dane  Mfg.  Co.,  14 


Gray  488;  Gray  v.  Coffin,  9  Cush.  192 
N.  M.— Jones  v.  Rankin,  19  N.  M. 
66,  140  P  1120. 

AK^VrX— ^5?«  ■'•  l^rd,  77  N.  T.  1.  6 
AbbNCas  258  [rev  16  Hun  869]; 
Lowry  v.  Inman,  46  N.  Y.  119;  Dlven 
JiLee,  36  N.  T.  302;  Barnes  v.  Arnold, 
28  Misc.  197,  51  NYS  1109  [aft  46  App 
Dlv.  314.  61  NYS  85.  169  N.  Y.  611 
mem,  62  NB  1093  memT. 
„  N.  C. — Smathers  v.  Western  Caro- 
lina Bank,  135  N.  C.  410,  418,  47  SB 
893    [clt  Cyc]. 

_  Pa. — DeHaven  v.  Pratt,  228  Pa.  688, 
72  A  1068;  O'Reilly  v.  Bard,  106  Pa! 


569;  Means'  App.,  86  Pa.  75; 
Youghlogheny  Sluift  Co.  v.  Bvans,  72 
Pa.  331;  Moyer  v.  Pennsylvania  Slate 
Co.,  71  Pa.  293;  McMulUn  v.  Mc- 
Creary,  64  Pa.  230. 

R.  I. — Starkweather  v.  Brown,  25 
R.  I.  142,  65  A  201;  Wing  v.  Slater,  19 
R.  I.  697,  35  A  302,  33  LRA  566. 

Vt. — ^Windham  Provident  Sav.  Inst, 
v.  Sprague.  43  Vt.  602;  Dauchy  v. 
Brown,  24  Vt.  197. 

Wis. — ^Harrod  v.  Hamer,  32  Wis. 
162. 

"This  additional  lUbiltty  of  a 
stockholder  depends  on  the  terms  of 
the  statute  creating  it,  and  as  it  is 
In  derogation  of  the  common  law  the 
statute  cannot  be  extended  beyond 
the  words  used."  Brunswick  Termin- 
al Co.  v.  Baltimore  Nat.  Bank,  192  U. 
8.  386,  390,  24  SCt  314,  48  L.  ed.   491. 

"To  create  any  individual  liability 
of  members  for  the  debt  of  a  corpora- 
tion, a  body  politic,  created  by  law, 
and  regarded  as  a  legal  being,  dis- 
tinct from  that  of  all  the  members 
composing  it,  and  capable  of  con- 
tracting and  being  contracted  with 
as  a  person,  is  a  wide  departure  from 
established  rules  of  law,  founded  in 
consideration  of  public  policy,  and 
depending  solely  upon  provisions  of 
the  positive  law.  It  is,  therefore,  to 
be  construed  strictly,  and  not  ex- 
tended beyond  the  limits  to  which  it  is 
plainly  carried  by  such  provisions  of 
statute."  Shaw,  C.  J.,  in  Gray  v. 
Coffln,  9  Cush.  (Mass.)  192,  199  [quot 
with  appr  Harris  v.  Northern  Blue 
Grass  Land  Co.,  186  Fed.  192,  195 
(aft  194  Fed.  836,  114  CCA  e39>]. 

[a]  Applloatloiia  of  ml*. — (1)  A 
statute  imposing  on  stockholders  In 
banks  a  double  liability  should  not 
be  so  construed  as  to  fix  such  liability 
on  stockholders  for  debts  or  contracts 
contracted  or  made  prior  to  the  en- 
actment of  the  statute.  The  statute 
must  be  construed  to  operate  pros- 
pectively only.  Smathers  v.  Western 
Carolina  Bank,  135  N.  C.  410.  47  SB 
893.  (2)  Under  a  statute  providing 
that  the  person  or  property  of  a 
stockholder  should  not 'thereafter  be 
taken  upon  an  execution  Issued 
against  the  corporation,  "unless  a 
summons  In  the  action  was  left  with 
said  stockholder,"  it  was  held  that  If, 
pending  the  determination  of  the 
question  of  the  liability  of  a  stock- 
holder who  has  been  summoned,  he 
should  die,  the  proceeding  could  not 
be  revived  against  his  executor.  Dane 
V.  Dane  Mfg.  Co.,  14  Gray  (Mass.) 
488. 

IB.  John  V.  Farwell  Co.  v.  Jack- 
son Stores,  187  Ga.  174,  73  SB  18; 
Cable  V.  McCune,  26  Mo.  371.  72  AmD 
214;  Globe  Pub.  Co.  v.  State  Bank.  41 
Nebr.  176.  69  NW  683,  27  LRA  864. 

IS.  TT.  S. — Carver  v.  Bralntree 
Mfg.  Co.,  6  F.  Cas.  No.  2,485,  2  Story 
482. 

Cal. — Davidson  v.  Rankin,  S4  Cal. 
608:  Mokelumne  Hill  Canal,  etc.,  Co. 
▼.  Woodbury,  14  Cal.  265. 

HI. — Gauch  V.  Harrison,  12  111.  A. 
457. 

Ind. — Marlon  Tp.  TTnion  Draining 
Co.  V.  Norris,  87  fed.  424. 

Mich. — Bohn  v.  Brown,  ti  Mich. 
2K7 

N.  T.— Herries  v.  Piatt,  21  Hun 
132;  Freeland  v.  McCullough,  1  Den. 


414,  43  AmD  686  [rev  on  other 
grounds  3  Den.  689  note3:  Van  Hook 
v.  Whltlock.  2  Bdw.  304  [aft  7  Paige 
373  (aft  26  Wend.  246,  87  AmD  246)]. 
[a]  Btatnta  snpplantiny  one  mon 
onarons  should  It  seems  be  remedially 
construed.  Gay  v.  Keys,  30  III.  413; 
Holyoke  Bank  v.  Goodman  Paper 
Mfg.  Co.,  9  Cush.  (Mass.)  676. 

17.  U.  S. — Irvine  v.  Elliott,  20S 
Fed.  82;  Ramsden  v.  Knowles,  lEl 
Fed.  718;  Kisseberth  v.  Prescott.  95 
Fed.  357. 

Fla.— Qibbs  V.  Davis,  37  Fla.  S31,  8 
S  633. 

Me. — Hathom  v.  Towle,  46  Me.  802; 
Carroll  v.  Hlnkley,  46  Me.  81. 

Md. — Williams  v.  Taylor,  99  Md. 
306,  57  A  641;  Norris  v.  Wrenschall, 
34  Md.   492. 

N.  Y.— Lang  v.  LufaB,  180  N.  Y. 
264,  73  NE  24  [aft  83  App.  Dlv.  534. 
82  NYS  319];  Story  v.  Furman.  25 
N.  Y.  214;  Rochester  v.  Barnes.  26 
Barb.  667;  Canant  v.  Van  Schalck,  24 
Barb.  87;  Berwind- White  Coal  Mln.  Co. 
v.  Bwart,  11  Misc.  490.  82  NYS  716. 

N.  C. — Smathers  v.  Western 
Carolina  Bank,  136  N.  C.  410,  47  SB 
893. 

Tenn. — Van  Tuyl  v.  Carpenter,.  ISS 
Tenn.  629,  188  SW  236. 

Va. — Williams  v.  Matthews,  103 
Va.  180,  48  SB  861. 

Alta. — In  re  Red  Deer  Mill,,  etc 
Co.,  1  Alta.  L.  638. 

Compare  Megargee  v.  Wakefield 
Mfg.  Co.,  48  Pa.  442  (holding  that 
"the  5th  section  of  the  Act  of  27th 
of  March,  1854,  relative  to  the  in- 
dividual liability  of  the  stockholders 
in .  manufacturing  companies.  Is  not 
retroactive,  and  does  not  apply  to 
companies  which  were  Incorporated 
and  had  paid  up  their  stock  under 
the  provisions  of  the  Act  of  April 
7th,    1849"). 

[a]  JvpllMtlan*  of  nl*. — (1)  A 
statute  amending  the  charter  of  a 
corporation,  provided  that  all  stock- 
holders paying  flfty  per  cent  of  the 
par  value  of  their  stock  shall  not  be 
"liable  for  further  assessments 
thereon  for  debts  or  liabilities  of  the 
company  contracted  after  the 
.passage  of  this  act"  does  not  affect 
the  original  contract  of  subscription, 
so  far  as  the  demands  of  existing 
creditors  are  concerned.  Williams  v. 
Matthews,  103  Va.  180,  48  SB  861.  (2) 
The  stockholders  of  a  Virginia  cor- 
poration passed  a  resolution  direct- 
ing an  amendment  to  its  charter  de- 
claring its  stock  paid  up  and  non- 
assessable on  the  payment  of  flfty 
per  cent  thereof.  In  accordance  with 
this  resolution,  the  Va.  Act  of  Jan.  9. 
1892  (Acts  ri8»2]  p  70  c  89),  amend- 
ing the  charter  or  the  corporation  ac- 
cording to  the  resolution,  and  pro- 
viding that  the  holders  of  such  cer- 
tlflcates  shall  not  be  liable  for  fur- 
ther assessments  "for  the  debts  or 
liabilities  of  the  company  contracted 
after  the  passage  of  this  act,"  was 
adopted,  ft  was  held  that  the  liabil- 
ity of  a  stockholder  who  had  paid 
flfty  per  cent  of  .his  stock  to  creditors 
subsisting  at  the  time  of  the  passage 
of  the  act  was  not  affected  thereby. 
WllIlamB  V.  Taylor,  99  Md.  306,  57  A 
641. 

18.  Kisseberth  v.  Prescott,  96  Fed. 
867;  Van  Tuyl  v.  C!arpenter,  136  Tenn. 
629,  188  SW  234. 


For  later  cases,  darelopiaeate  and  tOuofm  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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operating  prospectively  only.^»  More  particularly  is 
this  true  -where  there  is  a  general  statutory  provision 
to  the  effect  that  the  repeal  of  a  statute  shall  not 
effect  any  right  which  accrued  under  it,*"  or  where 
the  repealing  statute  itself  contains  a  provision  of 
this  nature.*^  But  a  statute  of  this  character  may 
operate  as  to  stockholders  of  an  existing  corpora- 
tion, where  the  charter  of  the  corporation  provides 
that  nothing  contained  in  it  shall  exempt  it  from 
the  operation  of  any  general  law.^'  And  it  has  been 
held  that  where  statutes  imposing  personal 
liability  for  debts  of  a  corporation  on  noneompU- 
anoe  with  requirements  relating  to  organization 
were  to  be  considered  penal  in  their  nature  their 
repeal  abrogated  all  rights  of  action  previously 
accruing  thereunder,  where  the  repealing  statutes 
contained  no  saving  clause.** 

[^  1510]     (c)    Oorporatlons  Inclnded.    The  roles 
ordinarily  applicable  to  the  constmefion  of  consti- 


tutions** and  of  statutes*"  are  applicable  in  the 
determination  of  what  corporations  fall  within  the 
meaning  of  constitutional  and  statutory  provisions 
as  to  stockholders'  liability.**  For  example,  the 
language  employed  is  to  be  given  its  ordinary  mean- 
ing,^'  and  its  evident  meaning  will  not  be  controlled 
by  punctuation.*^ 

ZfaEceptions  from  opegration.  By  some  constitu- 
tional and  statutory  provisions  an  exception  from 
their  operation  is  made  of  certain  classes  of  corpora- 
tions,** such,  for  example,  as  railroad  corpora- 
tions,"* and  corporations  organized  for  manufac- 
turing,*^ and  mechanical'*  purposes.  Where  by 
the  constitution  an  exception  is  made  of  corpora- 
tions organized  for  carrying  on  a  manufacturing 
bnsiness,  it  has  been  held  that  the  articles  of  incor- 
poration are  the  sole  criterion  as  to  the  intention 
and  purposes  for  which  the  corporation  was  organ- 
ized,**  and  that  it  is  immaterial  that  the  corpora- 


is.  Smathers  v.  Western  Carolina 
Bank,  135  N.  C.  410,  47  SB  89S.  And 
see  cases  supra  note  17. 

20.  Douglass  v.  Loftus,  85  Kan. 
720.  119  P  74,  AnnCasl913A  378,  UtA. 
1915B  797;  Lancaster  v.  Knlglit.  74 
App.   Dlv.  255,   77   NTS   488. 

ai.  Close  v.  Potter,  165  N.  T.  145, 
49  NE  68S;  Lancaster  v.  EnlKht,  74 
Arp.  Dlv.  255,  77  NTS  488. 

33.     Arena  v.  Weir,  89  111.  2S. 

23.  Hogue  v.  Lincoln  Capital  Nat. 
Bank.  47  Nebr.  929,  «6  ifw  1086: 
IiRwler  v.  Burt,  7   Oh.  St  340. 

24.  See  Constitutional  Law  {} 
41-73. 

98.    See  Statutes  [SB  Cyo  1102]. 

ae.     See  infra  this  note. 

Ca]  ninitraUons.— (1)  A  com- 
pany organized  tor  the  purpose  of 
ezploitlnK  or  promoting  the  tire  and 
police  teleKraph  business  and  to  pur- 
chase and  otherwise  acquire  stocks, 
bonds,  and  other  obligations  of  other 
corporations  is  subject  to  the  double 
liabllltjr  imposed  by  a  statute  provtd- 
tDK  that  stockholders  of  corporations 
not  organized  for  educational  pur- 
poses or  for  operation  of  water,  gas, 
or  electric  plants  ahaU  be  individually 
responsible  for  their  liabilities  to  the 
extent  of  the  amount  of  their  stock  at 
par  In  addition' to  the  amount  of  such 
stock.  Oamewell  fire  Alarm  Tel.  Co. 
V.  Fire,  etc.,  TeL  Co.,  116  Ky.  759,  76 
SW  862.  (2)  A  corporation  formed 
to  promote  social  recreation  which 
Issues  stock  to  provide  for  the  fur- 
nishing of  rooms  and  to  pay  its  debts 
and  that  of  a  partnership  to  which  it 
succeeded,  and  whose  income  is  de- 
rived mainly  from  dues  from  ita 
members,  and  which  pavs  its  stock- 
holders a  dividend  equal  to  legal  In- 
terest, Is  not  organized  for  "profit" 
within  a  statute  making  stockholders 
of  corporations  whose  object  Is  a 
dividend  of  profits  individually  liable 
for  the  debts  of  the  corporation.  Con- 
lombe  V.  Bastman,  76  N.  H.  848,  81 
A  704.  (S)  A  constitutional  provision 
that  the  stockholders  in  every  cor- 
poration and  joint-stock  association 
for  banking  purposes,  in  addition  to 
the  amount  of  capital  stock  sub- 
scribed and  fully  paid  by  them,  shall 
bo  individually  resiKinsible  for  an 
additional  amount  for  Its  debts,  av- 

?>UeB  only  to  corporate  banking  Instl- 
utlons,  and  not  to  corporations  In 
(C«>neral.  Richardson  v.  Treasure  Hill 
Mtn.  Co..  88  Utah  866,  <6  P  74.  (4) 
A  statute  which  forms  part  Of  a  chap- 
ter entitled  "Joint  Stock  Corpora- 
tions," and  which  provides  that 
"every  such  corporation"  may  In- 
crease or  reduce  Its  capital  stock  In 
the  manner  therein  prescribed,  but 
that.  If  tbe  redaction  of  the  capital 
stock  of  "any  corporation"  should 
render  It  Insolvent,  the  stockholders 
assenting  thereto  shall  be  jointly  and 
severalty  liable  for  all  the  then  exist- 
ing debts  of  the  corporation,  after 
judgment  without  satisfaction,  had 
been  obtained  against  the  latter,  ap- 
plies to  joint-stock  corporations  only, 
and  therefore  the  judgment  creditor 


of  a  specially  chartered  corporation 
cannot  recover  under  its  provisions. 
Barber  v.  Morgan,  89  Conn.  S8S,  94  A 
984,  AnnCasl916B  102. 

27.  Couloumbe  v.  Eastman,  7t  N. 
R.  248,  81  A  704. 

28.  Richardson  v.  Treasure  Hill 
Mln.  Co.,  23  Utah  866,  65  P  74. 

22.  See  cases  infra  this  section; 
and  St.  PaiH  Merchants'  Nat.  Bank  v. 
Minnesota  Thresher  Hfg.  Co.,  90 
Minn.  144.  95  NW  767. 

30.  See  constitutional  and  stat- 
utory provisions;  and  infra  notes  41, 
42. 

31.  See  St.  Paul  Merchants^  Nat. 
Bank  v.  Minnesota  Thresher  Mfg.  Co., 
90  Minn.  144,  96  NW  767;  and  infra 
notes  88-38. 

32.  See  infra  notes  39,  40. 

33.  St.  Paul  Merchants'  Nat  Bank 
V.  Minnesota  Thresher  Mfg.  Co..  90 
Minn.  144,  96  NW  767;  Senour  v. 
Church  Paint,  etc.,  Cq^  81  Minn.  294, 
84  NW  109;  Oould  y.  Fuller,  79  Minn. 
414,  82  NW  672. 

[a]  OorporatloaM  iMlA  to  It*  wttUa 
the  egeeptfon.-  (1)  A  corporation  or- 
ganized to  generate  electricity.  Ven- 
cedoi  Inv.  Co.  ▼.  Highland  Canal, 
etc  Co.,  126  Minn.  20.  145  NW  611. 
(2)  A  corporation  organized  for  the 
manufacture  and  brewing  of  lager 
beer  and  selling  and  disposing  of  the 
same.  Hastings  Malting  Co.  v.  Iron 
Range  Brewing  Co.,  65  Minn.  28.  67 
NW  668.  (3)  A  corporation  organized 
to  acquire  and  hold  real  estate  and 
water  power,  purchase  or  construct 
canals  or  watercourses,  lease  and 
operate  the  water  power  and  neces- 
sary fixtures  connected  therewith, 
transmit  the  same  for  business  pur- 
poses, and  dispose  of  its  property  by 
sale  or  lease.  Cuyler  v.  City  Power 
Co.,  74  Minn.  22,  76  NW  948.  (4) 
The  creation  and  production  of  wa- 
ter power  for  transmission  and  use 
is  a  manufacturing  business.  Cuyler 
V.  City  Power  Co.,  supra.  (6)  The 
fact  that  the  corporation  Is  vested 
with  the  power  of  emiitent  domain 
In  acquiring  property  for  the  conduct 
of  Its  business  does  not  render  it 
any  the  less  a  manufacturing  cor- 
poration. Vencedor  Inv.  Co.  v.  High- 
land Canal,  etc.,  Co..  snnra..  And  see 
as  sustaining  this  view  Cuyler  v.  City 
Power  Co.,  supra. 


rb]  Oorporstlana  held  not  to  lie 
wrUb  llie  axeepttoBw^d)  A  corpora- 
tion organised  to  conduct  a  *^neral 
laundry  business."  Gould  v.  Fuller. 
79  Minn.  414,  82  NW  678.  (2)  A  cor- 
poration organised  for  the  business 
of  publishing  an  ordinary  dally  or 
weekly  newspaper.  Oswald  v.  St. 
Paul  Globe  Pub.  Co..  «0  Minn.  88,  85. 
61  NW  908  (In  which  It  was  said 
that  the  purpose  of  the  organization 
was  lat  most  only  partly  a  manutao- 
turlng  business,  and  that  part  Is 
merely  Incidental  to  the  main  or 
principal  part  of  the  business,  which 
IS  collecting  and  selling  news,  pre- 
paring and  selling  literary  work,  and 
other  editorial  work").  (8)  A  cor- 
poration organized  "to  manufacture 


and  deal  in  azotine  and  other  ferti- 
lizing materials,  grease  and  stearin." 
St  Paul  Commercial  Bank  v.  Azotine 
Mfg.  Co.,  66  Minn.  413,  69  NW  217. 
<4)  A  "corporation  organized  for  the 
purpose  of  buying,  selling,  [leasing] 
and  dealing  in  mineral  lands"  which 
are  so  bought  leased,  and  dealt  in 
for  the  purpose  of  having  someone 
mine  them.  Anderson  v.  Anderson 
Iron  Co..  65  Minn.  281,  68  NW  49,  38 
LRA  610  (where  it  was  said  that  la 
other  words,  the  corporation  may  as 
a  part  of  its  general  business  specu- 
late in  mineral  lands).  (6)  A  cor- 
poration, the  general  .nature  of  whoce 
business  is  to  manufacture,  sell,  use. 
and  lease  machinery  and  manufac- 
tured articles.  Minnesota  Title  Ins., 
etc.,  Co.  V.  Regan,  72  Minn.  481(482, 
76  NW  722  (where  it  was  said:  'Tlere 
the  language  used  is  not  so  limited, 
and  not  equivocal  or  of  doubtful  Im- 
port, but  In  express  terms  permits 
the  business  of  selling,  using  and 
leasing  machinery  and  manufactured 
articles  in  unlimited  quantities  not  of 
its  own  manufacture.  Thus,  it  oould 
do  a  general  mercantile  business  un- 
der the  guise  of  being  merely-  a  manu- 
facturing concern").  (6)  A  corpora- 
tion organized  to  manufacture  lime, 
to  quarry  stone  for  lime  and  other 
purposes,  to  dig  sand,  and  also  to  buy 
and  sell  lime,  sand,  lath,  cement 
and  other  building  materials.  Dens- 
more  V.  Shepard,  46  Minn.  54,  60,  48 
NW  528,  681  (in  which  It  was  said: 
"It  was  authorized  to  manufacture  a 
single  article  used  in  building. .  It 
could  have  dealt  in  every  variety  of 
building  materials.  It  could  have 
bought  and  sold  lumber,  brick,  hard- 
ware, and  a  score  of  other  articles, 
classified  among  building  materials. 
Keeping  strictly  within  the  articles, 
the  corporation  could  have  transacted 
a  large  business  annually  without 
manufacturing  any  of  Its  wares'^). 
(7)  A  corporation  organized  for  "the 
manufacture,  purchase,  repair,  and 
sale  of  plows,  cultivators,  and  other 
farming  and  agricultural  implements 
of  ail  Kinds,  the  purchase  and  sale 
of  all  materials  necessary  or  con- 
venient in  th«  prosecution  of  said 
business."  Winona  First  Nat.  Bank 
v.  Winona  Plow  C!o..  68  Minn.  167, 
172,  59  NW  997.  (8)  A  corporation 
whose  articles  provide  "that  the  gen- 
eral nature  of  the  business  shall  be 
the  baying  of  grain  and  the  manu- 
facturing and  distilling  of  the  same 
Into  liquor,  and  tbe  manufacturing, 
distilling,  buying  and  Belling  and 
dealing  In  liquor,  and  the  conducting 
of  one  or  more  distilleries  for  that 

Surpose."  St.  Paul  Barrel  Co.  ▼. 
rtnneapolis  Distilling  0>.,  92  HInn. 
448.  449.  64  NW  1148.  (9)  A  corpora- 
tion formed  for  the  purchase  of  the 
capital  stock,  evidences  of  Indebted- 
ness and  the  assets  of  another  do- 
mestic corporation  and  for  the  fur- 
ther purpose  of  manufacturing  and 
selling  Implements  and  machinery. 
Bemhelmer  v.  Converse,  806  TJ.  R. 
61«.  87  set  766.  61  U  ed.  116*:  St 
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tion  was  organized  nnder  the  statute  providing  for 
organizing  manufacturing  corporations,"^  or  what 
the  actual  intention  of  the  incorporators  was,  except 
so  far  as  it  appears  on  the  face  of  the  articles  of 
incorporation,""  or  that  the  corporation  engaged 
in  a  manufacturing  business  only,**  or  that  it 
engaged  in  other  business  than  manufactming,*^ 
snd  unless  it  fairly  appears  from  the  articles  of 
association  that  the  corporation  was  organized  for 
the  exclusive  purpose  of  engaging  in  manufacturing 
and  such  incidental  business  as  may  be  reasonably 
necessary  for  effecting  the  purpose  of  its  organiza- 
tion, its  stockholders  are  not  within  the  exception 
to  the  general  rule  of  constitutional  liability  of 
stockholders  for  the  debts  of  their  corporation,  but 
they  are  liable  for  its  debts  to  the  amount  of  stock 
held  by  them.""  The  mining  of  iron  ore  is  a 
mechanical  business  within  the  meaning  of  a 
constitutional  provision  granting  exemption  from 
added  liability  to  stockholders  of  corporations 
organized  for  the  purpose  of  carrying  on  "mechan- 


ical" bnsiness.**  On  the  other  hand  it  hits  been  held 
that  a  "general  laundry  bnsiness"  is  not  a  mechan- 
ical business  within  the  meaning  of  this  provision.*" 
A  statute,  exempting  stockholders  in  railroad  corpor- 
ations from  the  liability  imposed  upon  stockholders 
generally,  has  been  construed  to  apply  not  merely  to 
corporations  operating  railroads  but  also  to  those 
organized  for  the  pnrpose  of  furnishing  materials 
for  building  and  equipping  them/^  but  a  constitu- 
tional provision  which  excepts  stockholders  of 
"railroad  corporations"  from  individual  liability 
for  corporate  debts  thereby  imposed  on  stockholders 
of  other  corporations  for  profit  has  been  held  not  to 
include  stockholders  in  street  railroad  corporations.*^ 
[$  1511]  (S)  Provisioiu  Imposiiig  Oeneral 
Liability  for  ]>e1it»-(a)  Individual  LiabiUty  Ckn- 
erally.  ^  The  charts  or  statute  under  which  a  corpo- 
ration is  organized  may  provide  for  an  unlimited 
individual  liability  of  stockholders  for  debts  due  by 
the  corporation.^   Such  a  charter  or  statute  is  ordi- 


Paul  Merchants'  Nat  Bank  v.  Minne- 
sota Thresher  Mfg.  Co.,  90  Minn.  .144, 
96  NW  767.  (10)  "A  corporation  or- 
ganised to  conduct  a  eeneral  manu- 
lacturlnK  business,  and  to  generate 
and  distribute  electric  ll^ht,  heat  and 
power,  and  to  furnish  anoT  supply  elec- 
trical appliances  and  devices  of  all 
kinds,  and  in  carrying  out  such  pur- 
poses to  conduct  the  business  pf  elec- 
trical contractors  and  electric^  and 
mechanical  engineers."  Goddard  v. 
Jost,  1S6  Minn.  28,  161  NW  223.  (11) 
A  corporation  designed  to  engage  in 
the  business  of  buying,  manufactur- 
ing, and  dealing  in  milk,  cream,  but- 
ter, cheese,  and  other  dairy  products, 
and  pasteurizing  and  treating  said 
milk,  and  packing,  storing,  handling, 
and  selling  said   products  where   ao 

Pasteurized  and  treated.  Meen  v. 
loneer  Pasteurizing  Co.,  90  Minn. 
601,  97  NW  140. 

84>  St.  Paul  Merchants'  Nat.  Bank 
▼.  Minnesota  Thresher  Mfg.  Co.,  90 
Minn.  144,  95  NW  767;  Mohr  v. 
MinnesoU  El.  Co..  40  Minn.  S48,  41 
NW  1074. 

as.  Meen  v.  Pioneer  Pasteurizing 
Co.,  90  Minn.  601,  97  NW  140;  St.  Paul 
JUerchants'  Nat.  Bank  v.  Minnesota 
Threshing  Mfg.  Co.,  90  Minn.  144.  96 
KW  767:  Senour  Mfg.  Co.  v.  CHiurch 
Paint,  etc..  Co.,  81  iOnn.  294,  84  NW 
109. 

fa}  VlM  SMMoa  is  that  creditors 
-proposing  to  give  credit  to  the  cor- 
poration have  no  other  means  of 
determining  such  Intention  and 
"Whether  or  not  the  stockholders  are 
liable  for  its  debts.  St.  Paul  Mer- 
chants' Nat.  Bank  v.  Minnesota 
thresher  Mfg.  Co.,  90  Minn.  144,  96 
KW7e7. 

[b]  nitutntloiu — The  fact  that 
the  organizers  of  a  corporation  in- 
tended to  engage  in  a  nonmanufactur- 
Ing  bnsiness,  and  actually  did  engrage 
therein,  and  made  It  appear  by  the 
articles  of  Incorporation  that  the  cor- 
poration was  to  engage  In  a  manu- 
facturing business  for  the  purpose  of 
avoiding  the  stockholders'  liability, 
did  not  change  its  character,  nor  sub- 
iect  its  stockholders  to  personal  lia- 
Dllity  to  creditors,  as  persons  dealing 
with  It  were  bound  to  take  notice  of 
the  limitations  on  its  powers.  Se- 
nour Mfg.  Co.  V.  Church  Paint,  etc., 
Co.,  81  Minn.  294,  84  NW  109. 

36.  St  Paul  Merchants'  Nat.  Bank 
V.  Minnesota  Thresher  Mfg.  Co.,  90 
Minn.  144,  95  NW  767;  Arthur  v. 
Winius,  44  Minn.  409,  415,  46  NW  851 
<ln  which  it  was  said  that  "Mf  the  cor- 
poration is  organized  for  the  pur- 
pose, as  declared  In  the  articles  of 
association,  of  carrying  on  both  a 
manufacturing  business  and  also 
some  other  kind  of  business  not  prop- 
erly incidental  to  or  necessarily  con- 
nected with  a  manufacturing  busi- 
ness, the  mere  fact  that  the  corpora- 


tion never  exercised  all  its  Corporate 
powers,  and  never  in  fact  engaged  in 
or  carried  on  anything  but  a  manu- 
facturing business,  will  not  bring  the 
case  within  the  constitutional  exoep- 
Uon"). 

37.  Senour  Mfg.  Co.  .  v.  Church 
Paint,  etc.,  Co.,  81  Minn.  294,  84  NW 
109;  Nicollet  Nat.  Bank  v.  Frisk- 
Turner  Co.,  71  Minn.  41S,  416,  71  NW 
160,  70  AmSR  834  (holding  that  where 
the  articles  of  association  of  a  cor- 
poration stated  that  "its  business 
shall  be  the  manufacture  of  clothing 
of  every  description,  and  the  sale  of 
clothing  so  manufactured,  and  the 
transaction  of  all  other  business 
necessary  and  incidental  to  such 
manufacture  and  sale  of  clothing," 
the  stockholders  were  exempted 
from  personal  liability  by  constitu- 
tion, although  engaged  to  some  extent 
in  buying  and  selling  ready-made 
clothing,  contrary  to  the  provisions 
of  the  articles  of  association). 

38.  Goddard  v.  Jost,  136  Minn.  28, 
161  NW  223;  St.  Paul  Merchants'  Nat. 
Bank  v.  Minnesota  Thresher  Mfg.  C6., 
90  Minn.  144.  96  NW  767;  Senour  Mfg. 
Co.  V.  cniurch  Faint,  etc.,  Co..  81  Minn. 
294,  84  NW  109;  Oould  v.  Fuller,  79 
Minn.  414,  82  NW  673:  Cuyler  v.  City 
Power  Co.,  74  Minn.  22,  76  NW  948; 
Minnesota  Title  Ins.,  etc.,  Co.  v. 
Regan,  72  Minn.  431,  76  NW  722; 
Nicollet  Nat.  Bank  v.  Frisk-Turner 
Co.,  71  Minn.  413,  74  NW  160,  70 
AmSR  334;  St.  Paul  Commercial 
Bank  V.  Aaotine  Mfg.  Co.,  66  Minn. 
413,  69  NW  217;  Anderson  v.  Ander- 
son Iron  Co..  65  Minn.  281,  68  NW 
49,  33  LRA  510;  St.  Paul  Barrel  Co. 
v.  Minneapolis  Distilling  Co.,  62 
Minn.  448,  64  NW  1143;  Anchor  Inv. 
Co.  V.  Columbia  Ellectric  Co.,  61  Minn. 
510,  63  NW  1109;  Oswald  v.  St.  Paul 
Globe  Pub.  Co.,  60  Minn.  82,  61  NW 
902;  Winona  First  Nat.  Bank  v. 
Winona  Plow  Co.,  58  Minn.  167,  59 
NW  997;  Arthur  v.  Willius,  44  Minn. 
409,  46  NW  851;  Mohr  v.  Minnesota 
BL  Co.,  40  Minn.  343,  41  NW  1074. 

"If  stockholders  desire  to  invoke 
the  protection  of  the  clause  of  the 
constitution  referred  to,  they  must 
insert  In  their  articles  of  incorpora- 
tion terms  limiting  business  to  that 
of  manufacturing,  or  such  as  is  prop- 
erly incidental  thereto,  and  do  this 
in  express  terms."  Minnesota  Title 
Ins.,  etc.,  Co.  v.  Regan,  72  Minn.  431, 
432,  75  NW  722. 

ta]  Artloles  raaclently  comply- 
ing with  the  nftulrement. — The  ar- 
ticles of  incorporation  of  a  business 
corporation,  which  declared  that  "the 
g&neral  nature  of  the  business  of 
this  corporation  shall  be  to  manu- 
facture painters'  materials  and  sup- 
plies, and  the  owning,  holding,  and 
using  of  letters  patent  pertalnliig  to 
the  manufacture  of  such  articles,  and 
the  selling  of  such  manufactured  ar- 


ticles, and  the  doing  of  anything  that 
Is  properly  incident  to  or  necessarily 
connected  with,  such  manufacturing 
business,"  sufficiently  descrittes  the 
business  in  which  the  corporation  was 
to  engage,  although  it  does  not  spec- 
ify the  kind  of  painters'  materials 
it  intended  to  manufacture;  nor  can 
such  articles  be  construed  to  permit 
such  corporation  to  own  letters  pat- 
ent for  articles  not  manufactured  by 
it;  and  therefore  it  comes  within  the 
exception  named  in  the  constitutional 
provision,  and  its  stockholders  were 
not  liable  to  creditors  for  the  amount 
of  their  sto<dt.  Senour  Mfg.  Co.  v. 
Church  Paint,  etc.,  Co.,  81  Minn.  294, 
84  NW  109. 

[bl  AttlolM  litsnilloleBtly  eoia- 
minf  with  x«4iii>«n«Bt. — where  it 
Is  evident,  not  only  from  the  articles 
of  association  but  also  from  the  cliar- 
acter  of  the  business  actually  tran- 
sacted, that  only  a  trifling  part  of  the 
business  is  manufacturing,  and  that 
the  primary  object  of  the  organiza- 
tion and  existence  Is  the  carrying  on 
of  business  wholly  foreign  to  manu- 
facturing, the  stockholders  are  not 
exempted  by  the  constitution  from 
the  liability  thereby  imposed.  State 
V.  Minnesota  Thresher  Mfg.  Co..  40 
Minn.  213,  41  NW  1020,  3  LRA  ElO. 

39.  Cowling  V.  Zenith  Iron  Co.,  65 
Minn.  263,  68  NW  48,  60  AmSR  471, 
33  liRA  608. 

40.  Gould  T.  FoUer,  79  Minn.  414. 
82  NW  678. 

41.  Langan  v.  Iowa,  etc.,  Constr. 
<3o.,  49  Iowa  "817;  Davenport  First  Nat. 
Bank  V.  Davles,  43  Iowa  424. 

4a.  Ferguson  v.  Sherman,  US  Cal. 
169,  47  P  1023,  37  LRA  622. 

[a]  .  zn  support  of  this  Tiaw  it  was 
said:  "There  Is  no  rule  of  construc- 
tion which  make  it  mandatory  upon 
a  court  to  hold  that  'railroad'  must 
Include  street  railroads,  and.  upon  the 
principle  that  all  grants  from  the 
state  are  construed  most  strongly  in 
favor  of  the  grantor,  it  would  cer- 
tainly be  proper  in  this  case,  no  rea- 
son to  the  contrary  being  shown,  to 
narrow  rather  than  to  broaden  the 
meaning  of  the  word,  and  to  limit 
its  applicability  to  the  one  class 
which  is  necessarily  embraced  within 
the  term."  Ferguson  v.  Sherman,  lit 
Cal.  169,  178,  47   P  1023,  37  LRA  622. 

43.  See  Southmayd  v.  Rubs,  3 
Conn.  62;  Marcy  v.  Clark,  17  Mass. 
330;   and  infra  this   section. 

[a]  zn  XMisaoIinsetta,  under  the 
statute  of    (1808)    c  65.    defining  the 

f:eneral  powers  and  duties  of  manu- 
acturing  corporations,  provision  is 
made  for  the  liability  of  the  estate 
and  of  the  person  of  any  member  of  a 
manufacturing  corporation  which 
shall  not  in  fourteen  days  after  de- 
mand satisfy  any  execution  which 
shall  be  issued  agamst  It.  Marcy  ▼. 
Clark,    17    Mass.    330;   Stone  v.    Wlg- 
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narily  held  to  render  the  members  primarily  liable,** 
the  liability  being  analogous  to  that  of  partners.** 
Such  for  example  is  the  effeet  of  a  provision  that 
stockholders  shall  be  liable  for  debts  in  their  private 
capacity  ;*•  or  that  they  shall  be  jointly  or  severally 
personally  liable;*'  or  that  their  persons  and  prop- 
erty shall  at  all  times  be  liable  for  all  debts  due  ;** 
or  that  they  shall  be  liable  in  their  persons  and 
estates  as  if  the  contract  had  been  made  or  liability 
incurred  by  them  personally,*"  or  that  the  members 
shall  be  liable  individually  in  the  same  manner  as 
carriers  at  common  law,*"  It  has  been  held  that 
the  liability  is  primary,  notwithstanding  the  judg- 
ment creditor  cannot  proceed  against  the  stock- 
holder, except  where  he  can  find  no  corporate  prop- 
erty on  which  to  levy  his  execution,"  or  although 
there  is  a  requirement  that  a  judgment  against  the 
corporation  shall  have  been  obtained  and  an  execu- 
tion returned  thereon  unsatisfied.'*  However,  on 
the  other  hand  it  has  been  held  that  the  liability  of 
the  stockholders  is  secondary,  where  it  is  contin- 
gent upon  the  fact  that  the  debt  has  been  demanded 
of  the  corporation  and  that  the  corporation  shall 
have  neglected  to  pay  or  expose  sufficient  personal 
propierty  to  satisfy  it,°^  and  even  that  it  is  secon- 
dary and  collateral  under  a  provision  that  the  stock- 
holders shall  be  joiotly  or  severally  liable  in  their 
individual  capacities  for  all  debts  contracted  daring 
the  time  in  which  they  held  their  stock.**  Where, 
by  statute,  a  several  liability  is  imposed  upon  each 
stockholder  which  cannot  be  enforced  while  he 
remains  a.  stockholder  unless  a  suit  is  brought 
against  the  company  within  a  year  after  the  debt 
becomes  due,  or  if  he  has  ceased  to  be  a  stock- 


holder, xmless  suit  is  brought  against  him  within  two 
years  from  the  time  he  ceases  to  be  a  stockholder, 
and  in  addition  thereto  an  execution  against  the 
corporation  must  have  been  returned  unsatisfied, 
the  stockholder's  liability  cannot  be  said  to  be  that 
of  a  partner."  Where  the  statute  provides  that  the 
individual  property  of  the  stockholders  shall  be 
liable  and  provides  a  particular  remedy  enabling 
the  creditor  to  reach  such  property,  the  liability  is 
in  rem  and  no  personal  liability  exists."  Although 
the  charter  provides  that  the  stockholders  shall 
not  be  exempt  from  personal  responsibility  for 
losses  which  may  be  sustained  beyond  the  amount 
of  the  capital  stock,  it  does  not  follow  that  each 
stockholder  is  liable  in  solido  for  the  whole  of  the 
loss  sustained  or  debts  contracted.*^ 

[f  1512]  (b)  Donble  Liability.  In  many  joris- 
diotions  there  are  constitutional  and  statutory  pro- 
visions, some  general  and  others  limited  to  particu- 
lar corporations,  the  effect  of  which  is  to  double  the 
liability  of  the  stockholder  by  making  him  liable, 
not  only  on  his  subscription  for  the  par  value  of 
the  stock  subscribed  by  him  but  also  for  a  further 
sum  equal  to  the  full  subscription  price  of  hift 
stock.**  This,  however,  is  the  limit  of  the  stocks 
holder's  liability  under  these  provisions.*'  So  in 
.some  jurisdictions  there  are  provisions  which 
impose  a  still  more  stringent  liability.*"  Thus  a 
statute  imposing  liability  for  corporate  debts  "in 
double  the  amount  of  the  par  value  of  the  stock 
owned  by  them  respectively,"  has  been  construed  to- 
mean  double  the  par  value  of  the  stock  in  addition 
to  their  liability  upon  their  original  subscriptions.'* 
Such  also  is  the  effect  of  a  statute  providing  that 


gin.  6  Mete.  Sl«. 

44.  Southmayd  v.  RusB,  3  Conn.  62. 
See  Infra  this  section. 

45.  Southmayd  v.  Russ,  S  Conn.  58. 
40.     Demlng  v.  Bull,  10  Conn.  409. 

47.  Moss  V.  Averell,  10  N.  T.  449; 
Cornlne  v.  McCullou^h,  1  N.  T.  47, 
49  AmD  287. 

48.  Southmayd  v.  Russ,  3  Conn.  52. 
But   see  Mlddletown  Bank  v.  MagiU, 

5  Conn.  28   (holding  liability  Is  Joint 
and   not   several). 

49.  New  England  Commercial 
Bank  v.  Newport  Steam  Factory,  C 
R.  I.  164,  75  AmD  688. 

60.  Allen  v.  Sewal,  2  Wend.  (N. 
Y.)  327  [rev  on  other  grounds  6  Wend. 
S351. 

61.  New  Bntrland  Commercial 
Bank  V.  Newport  Steam  Factory,  6 
R.  I.  154,  75  AmD  688. 

53.  Moss  V.  Averell,  10  N.  T.  «49; 
Corning  v.  MeCulIOUgh,  1  N.  Y.  47, 
49  AmD  287;  Moss  V.  McCulIough,  7 
Barb.  279;  Harger  v.  McCulIough,  2 
Den.  119  [overr  Moss  v.  McCulIough, 

6  HIU  1311. 

53.     Hicks  V.  Bums,  38  N.  H.  141. 

64,  Patterson  v.  Wyomlsslng  Mfg. 
Co.,  40  Pa.   117. 

66.     Baker  v.  Backus,    82  111.  79. 

66.  Lowry  v.  Inman,  32  N.  T.  Su- 
per. 117    taft  48  N.  T.  1191. 

57.  Reynolds  v.  Feliciana  Steam 
Boat  Co.,  17  I>a.  397. 

58.  Ala. — McDonnell  v.  Alabama 
Gold  1..  Ins.  Co.,  85  Ala.  401.  5  S  120. 

Fla.— Olbbs  v.  Davis,  27  Fla.  631. 
8   B   633. 

111. — Root  V.  Sinnock.  120  111.  860, 
11  NB  339,  60  AmR  568;  Queenan  v. 
Palmer,  117  III.  819,  7  NE  613; 
Thompson  v.  Melsser,  108  111.  369: 
Xlames  v.  Doris,  102  111.  350;  Harper 
V.  Union  Mfg.  Co.,  100  111.  225;  Win- 
cock  v.  Turpln,  96  111.  136;  Bromley 
V.  Ooodwln.  96  111.  118;  Tlbballs  v. 
Ubbr,  87  in.  142;  Culver  v.  Chicago 
Third  Nat.  Bank.  64  III.  528. 

Ky. — Oamewell  IFire  Alarm  Tel. 
Go.  V.  Fire,  etc.,  Tel.  Co.,  116  I^.  759, 
76  S'W  862 

Md. — Norrla   y.    Johnaon,    34    Hd. 
486. 
.  Mich.— Pack  V.  MiUer.  S»  Mich.  694; 
Pettibon*  V.  McQraw.  6  Mich.  441. 


Minn.— Willis  V.  Mabon,  48  Minn. 
140.  60  NW  1110,  .31  AmSR  626,  16 
LRA  281. 

Mo. — Querney  v.  Moore,  131  Mo. 
660,  32  SW  lli!2  (construing  Kansas 
statute);  State  Sav.  Assoc,  v.  Kel- 
logg, 63  Mo.  640;  Perry  v.  Turner,  65 
Mo.  418;  St.  Louis  R.  Supplies  Mfg. 
Co.  V.  Harbtne,  3  Mo.  A.  134. 

Mont. — Barth  v.  Pock,  51  Mont.  418, 
156    P    282. 

Nebr. — Omaha  First  Nat.  Bank  ▼. 
Cooper,  89  Nebr.  632,  131  NW  968. 

if.  T.— Wheeler  v.  Millar,  90  N.  T. 
353,  16  NTWklyDlg  613  tatt  24  Hun 
641,  12  NTWklyDlg  453];  U.  S.  Trust 
Co.  V.  U.  S.  F.  Ins.  Co.,  18  N.  T.  199; 
Walker  v.  Craln^7  Barb.  119;  Wood- 
ruff, ete^  Iron  Works  v.  Chittenden, 
17  N.  Y.  Super.  406;  Foughkeepsle 
-■-  24     Wend.    473: 


Bank    v.    Ibbotson, 

Brlggs  V.  Penntman,   8    Cow.   387,   18 

AmD   464;    Slee   v.   Bloom,   20   Johns; 

669. 

Oh. — ^Wehrman  v.  Reaklrt,  1  Clno. 
Super.  230. 

Pa. — Lane's  App.  105  Pa.  49,  61 
AmR  166.  See  Drelsbach  v.  Price, 
133  Pa.  660,  19  A  669. 

Tenn. — Ohio  L.  Ins.,  etc.,  Co.  v. 
Merchants'  Ins.,  etc.,  Co.,  11  Humphr. 
1,  53  AmD  742. 

Eng. — In  re  Bangor,  etc.,  Mut.  Mar. 
Protection  Assoc.  [1899]   2  Ch.   593. 

[a]  Provlsloiia  held  to  Impose  tblm 
liabilt^. — (1)  That  each  stockholder 
shall  be  liable  "to  the  amount  of 
stock  held  or  owned  by  him."  Willis 
V.  Mabon,  48  Minn.  140,  60  NW  1110, 
31  AmSR  626.  16  LRA  281.  (2)  "To 
the  amount  of  stock  held  by  each  of 
them."  Lane's  App.,  105  Pa.  49,  51 
AmR  166.  (3)  "To  an  amount  equal 
to  the  amount  of  stock  held  by  them." 
Norris  v.  Johnson,  34  Md.  485,  488. 
(4)  "For  an  amount  equal  to  the 
amount  of  stock  held  by  them." 
Thompson  v.  Melsser,  108  111.  359. 
(6)  "To  an  amount  equal  to  their 
stock  subscribed  tn  addition  to  said 
stock."  Wahrman  v.  Reaklrt,  1  Cina 
Super.  (Oh.)  230.  240a.  (6)  "To  the 
amount  of  his  stock."  McDonnell  v. 
Alabama  Qold  L.  Ins.  Co.,  86  Ala. 
401,  6  S  120.  (7)  "To  the  extent  of  the 


Pock.  51  Mont.  418,  165  P  282.  (8)  "To 
the  extent  of  the  amount  of  their 
stobk  at  par,  in  addition  to  the 
amount  of  such  stock."  Oamewell 
Fire  Alarm,  Tel.  Co.  v.  Fire,  etc.,  Tel. 
Co.,  116  Ky.  759,  76  SW  862.  (9)  "To 
the  extent  of  the  unpaid  subscription 
of  any  stockholder  to  the  capital 
stock  of  such  corporation,  and  In  ad- 
dition thereto  the  amount  of  capital 
stock  owned  by  such  individual." 
Omaha  First  Nat.  Bank  v.  Cooper,  89 
Nebr.  632,  636, 131  NW  968.  (10)  Such 
is  also  the  effect  of  a  provision  that 
"no  stockholder  shall  be  liable  .  .  . 
beyond  the  amount  due  on  his  stock, 
and  an  additional  amount  equal  to 
the  stock  owned  by  him."  (Juerney 
V.  Moore,  131  Mo.  650,  656,  32  SW 
1182     (construing    Kansas    statute). 

[b]  BonUa  UaMllty  of  ato«klioM- 
an  of  raorraaliad  oorporatkm. — 
Where  a  corporation  created  after 
the  adoption  of  the  present  constitu- 
tion, but  prior  to  the  enactment  of 
the  corporation  law  of  April  5,  1893, 
amended  Its  articles  of  Incorpora- 
tion with  the  consent  of  the  owners 
of  two  thirds  of  its  capital  stock,  as 
authorized  by  that  law,  so  as  to 
change  its  corporate  name  and  the 
number  and  qualiflcations  of  its  di- 
rectors. It  thereby  became  a  corpora- 
tion under  that  law,  and  its  stock- 
holders subject  to  the  double  liability 
to  creditors  provided  for  therein; 
the  amendment  of  the  articles  of  in- 
corporation under  the  new  law  being, 
in  effect,  a  reorganization  under  that 
law.  Irvine  v.  Bankard,  181  Fed.  206 
faff  184  Fed.  986];  Senn  v.  Levy,  111 
Ky.  318,  83  SW  778,  23  KyL  662,  1831. 

59.     See  cases  supra  note  58. 

eo.  See  statutory  provisions;  and 
infra  notes  61-63. 

61.  Zang  v.  Wyant,  26  Colo.  661,  68 
P  665,  71  AmSR  145. 

[a]  Za  rapport  of  thla  vlaw  It  was 
said:  "It  has  been  almost  uniformly 
held  that  when  a,  statute  Axes  the 
liability  of  stockholders  In  an 
amount  equal  to  the  stock  held  by 
them,'  or  to  the  amount  of  their 
stock,'  it  imposes  a  liability  to  the 
amount  of   the    par   value   of   their 


amount   of   their   stock."     Barth    v.  shares,  in  addition  to  their  subscrip- 
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Btockholdera  shall  be  held  individually  responsible 
for  all  debts  "to  the  extent  of  donble  the  amount 
pf  the  stock  subscribed  for  or  held  by  them."** 
However  under  a  constitutional  pxovision  that  "in 
no  case  shall  any  stockholder  be  individually  liable 
in  any  amount  over  and  above  the  amount  of  the 
stock  owned  by  him,"  a  stockholder  who  has  paid 
the  full  amount  subscribed  by  him  for  his  stock  is 
not  subject  to  any  further  Uability  for  corporate 
debts." 

Nature  of  liability.  While  the  liability  created 
by  these  provisions  is  sometimes  expressly  made 
joint  and  several"*  it  is  ordinarily  considered  to  be 
Beveral,"^  and  is  comparable  to  that  of  a  partner 
with  the  exception  that  it  is  limited  to  -an  amount 
equal  to  the  amount  of  stock  held  by  the  stock- 
holder.*' The  liability  imposed  is  ordinarily 
regarded  as  a  primary  liability*'  and  as  attaching 
at  the  time  the  debt  is  contracted,**  and  is  absolute 
and  unconditional.**  The  liability  may  be  primary, 
notwithstanding  under  the  statutory  remedy  in  equi- 


ty provided  for  its  enforcement,  it  is  eontemplated 
that  the  liability  shall  be  enforced  only  so  far  as  is 
reasonably  necessary  to  satisfy  the  liabilities  of  the 
corporation  to  its  creditors,  and  it  is  required  that 
the  court  shall  take  an  account  of  the  assets  and 
liabilities  of  the  corporation  and  shall  appoint  a 
receiver  if  necessary  unless  it  shall  appear  that  the 
corporation  is  insolvent  and  without  assets  with 
which  to  satisfy  creditors,  in  which  case  the  court 
may,  without  appointing  a  receiver,  ascertain  the 
respective  liability  of  the  stockholders  and  enforce 
the  same  by  a  judgment.'"  However,  a  provision 
requiring  a  judgment  against  the  corporation  upon 
which  an  execution  is  returned  unsatisfied'^  or  an 
establishment  that  the  corporation  has  been  dis- 
solved, leaving  debts  unpaid,'^  is  held  to  create  a 
secondary  liability.  So  a  secondary  liability  has 
been  held  to  be  created  where  the  constitutional 
provision  is  to  the  effect  that  the  corporate  debts 
shall  be  secured  by  the  individual  liability  of  the 
stockholders.'*    Where  there  is  no  right  of  action 


tlon  to  tha  stock.  ...  It  therefore 
losicall7  follows  that  where  the 
language  Is  'In  double  the  amount  of 
stock  held,'  an  obligation  to  double 
the  amount  of  such  par  value  Is  Im- 
posed." Zang  v.  Wyant,  25  Colo.  551, 
660,  56  P  565,  71  AmSR  146. 

ea.  Parrlsh's  App.,  13S  Pa.  660,  19 
A  569. 

63.  Oausen  v.  Buck.  68  Mo.  646 
[overr  Lewis  v.  St.  Charles  County,  6 
Mo.  A.  2261;  Schrloker  v.  Ridings, 
66  Mo.  208;  Lewis  v.  St.  Charles 
County,  13  Mo.  A.  48. 

64.  Mosler  Safe  Co.  v.  Guardian 
Trust  Co.,  208  N.  T.  624,  101  NE  786 
(holding  that,  since  the  right  of  ac- 
tion Is  given  by  statute  and  the  lia- 
bility of  the  stockholders  is  joint  and 
several,  the  remedy  is  the  same  In 
equity  as  at  law). 

65.  See  cases  infra  this  note. 

[a]  FroTlaions  ozmtiag  ■•vaxal 
UablUty. — (1)  "That  the  individual 
property,  both  real  and  personal  of 
every  stockholder  .  .  .  shall  be  held 
bound  for  the  payment  of  debts  .  .  . 
the  full  amount  of  his  or  her  stock." 
Ohio  li.  Ins.  Co.  v.  Merchants'  Ins„ 
etc.,  Co.,  11  Humphr.  (Tenn.)  1,  31, 
63  AmD  742.  (2)  "Elach  stockholder 
shall  be  liable  over  and  above  the 
stock  by  him  or  her  owned  and  any 
amount  unpaid  thereon  to  a  further 
sum  at  least  equal  to  the  amount  of 
such  stock."  Newberry  v.  Alexander, 
44  Oh.  St.  846,  7  NE  446;  Mason  v. 
Alexander,  44  Oh.  St.  318,  7  NEl  436; 
Brown  v.  Hitchcock,  36  Oh.  St.  667; 
Umsted  v.  Buskirk,  17  Oh.  St.  113; 
Smith  V.  Newark,  etc.,  R.  Co.,  8  Oh. 
Cir.  Ct.  683,  4  Oh.  Cir.  Dec  356; 
Nlmlck  v.  Mingo  Iron  Works  Co.,  25 
W.  Va.  184  (under  Ohio  statute).  (3) 
"Liable  for  the  payment  of  the  debts 
.  .  .  for  an  amount  equal  to  the 
amount  of  the  stock  they  have 
severally  subscribed  or  held."  Pet- 
tlbone  v.  McGraw,  6  Mich.  441,  443. 
(4)  "Personally  liable,  equally  and 
ratably  and  not  one  for  another  .  .  . 
to  the  amount  of  their  stock  ...  at 
the  par  value  thereof,  in  addition  to 
the  amount  Invested  in  such  shares." 
Coyle  V.  Taunton  Safe  Deposit,  etc., 
Co.,  216  Mass.  166,  162,  103  NE  288. 
<6)  "That  the  stockholders  .  .  .  shall 
be  individually  responsible,  equally 
and  ratably,  and  not  one  for  the  other 
...  to  the  extent  of  the  amount  of 
their  stock  at  par  value,  in  addition 
to  the  amount  of  such  stock."  Game- 
well  Fire  Alarm  Tel.  Co.  v.  Fire,  etc., 
Tel.  Co.,  116  Ky.  759,  777,  76  SW  862. 
(6)  "Each  stockholder  shall  be  liable 
to  double  the  amount  of  stock."  Mc- 
Carthy v.  Lavasche,  89  111.  270,  272, 
31  AmR  83.  (7)  "That  each  stock- 
holder" shall  be  liable  for  the  amount 
of  stock  held  or  owned  by  him.  Con- 
verse V.  Hamilton,  224  V.  8.  243,  32 
set  415,  66  L.  ed.  749,  AnnCasl913D 
1292  (Minnesota  statute);  New  York 
L.    Ins.    Co.    V.    Beard,    80    Fed.     66 


(Kansas  statute);  Hanson  V.  Davi- 
son, 73i  Minn.  454,  76  NW  254;  Harper 
V.  Carroll,  66  Minn.  487,  69  NW  610, 
1069.  (8)  "That  each  stockholder'' 
shall  be  liable  and  held  bound  Indi- 
vidually for  any  sum  not  exceeding 
twice  the  amount  of  his  shares,  (jtod- 
frey  v.  Terry,  97  U.  S.  171,  24  L.  ed. 
944   (special  bank  charter). 

66.  Schalucky  v.  Field,  124  III.  617, 
16  NE  904,  7  AmSR  399;  Thompson 
v.  Meisserj  108  111.  369;  Buchanan  v. 
Meisser,  105  111.  638;  Coleman  v. 
White,  14  Wis.  700,  80  AmD  797. 

[a]  Xlliutrattos,— Under  a.  statute 
providing  that  "the  stockholders  in 
every  corporation  .  .  .  organized 
under  the  provisions  of  this  act,  shall 
be  Individually  responsible  to  the 
anuount  of  their  respective  share  or 
shares  of  stock,  for  all  its  indebted- 
ness" the  liability  is  substantially 
that  of  partners  except  that  the  re- 
sponsibility of  each  stockholder  is 
limited  to  a  sum  equal  to  his  share 
or  shares  of  stock.  Booth  v.  Dear, 
96  Wis.  516,  6^8,  71  NW  816;  Coleman 
V.  White,  14  Wis.  700.  80  AmD  797. 

67.  Sdialncky  v.  Field,  124  m.  617. 
16  NE  904,  7  AmSR  399;  Coleman  v. 
White,  14  Wis.  700,  80  AmD  797. 

[a]  Vtovlsloiia  erMtlaff  pxtoMxy 
liability. — (1)  "When  default  shall  be 
made   In    the   payment    of   any   debt 

.  the  stockholders  shall  be 
Individually  responsible  for  an 
amount  equal  to  the  amount  of  tl\e 
stock  held  by  them  respectively. 
Schalucky  v.  Field,  124  111.  617,  16 
NE  904,  7  AmSR  899.  But  see  Jacob- 
son  V.  Allen,  12  Fed.  454,  20  Blatchf. 
526  (wherein  it  was  stated  that  the 
Illinois  statute  created  a  collateral 
statutory  obligation  for  the  benefit 
of  creditors  by  which  the  stock- 
holders became  sureties  to  the  cred- 
itors for  the  debts  of  the  corpora- 
tion). (2)  "The  stockholders  in 
every  corporation  .  .  .  organized 
under  the  provisions  of  this  act  shall 
be  Individually  responsible  to  the 
amount  of  their  respective  sh.-ire  or 
shares  of  stock,  for  all  Its  indebted- 
ness." Booth  V.  Dear,  98  Wis.  616, 
518,  71  NW  816;  Coleman  v.  White, 
14  Wis.  700,  80  AmD  797.  (3)  "Each 
stockholder  shall  be  liable  to  depos- 
itors and  '  creditors  .  .  .  for 
double  the  amount  of  stock  at  the 
par  value  held  by."  Knickerbocker 
Trust  Co.  V.  Myers,  133  Fed.  764,  765 
raft  139  Fed.  Ill,  71  CCA  199,  1 
LRANS  1171]  (construing  Maryland 
Acts  [1892]  p  154  c  109).  (4)  Under 
a  charter  making  stockholders  Jointly 
and  severally  liable  for  the  debts  of 
the  corporation  to  the  nominal 
amount  of  their  stock  and  providing 
that  the  creditor  may  sue  any  stock- 
holder singly,  the  liability  la  primary. 
Simonson  v.  Spsncijr,  15  Wend.  (N. 
T.)  648. 

[b]  UaMUty   m  raxaty.— A   pro- 


vision that  "each  stockholder  shall 
be  liable  to  the  amount  of  stock  held 
or  owned  by  him"  creates  a  liability 
analogous  to  that  of  the  surety  or 
guarantor,  although  It  is  sui  generis. 
Way  v.  Barney,  116  Minn.  285,  287, 
133  NW  801,  38  LRANS  648,  AnnCas 
191SA  719;  Minneapolis  Baseball 
Co.  v.  City  Bank,  66  Minn.  441,  C9  NW 
331,  38  LRA  416:  Willis  v.  Mabon,  48 
Minn.  140,  60  NW  1110,  31  AmSR  626, 
16  LRA  281. 

68.  Knickerbocker  Trust  Co.  v. 
Myer,  183  Fed.  764  (construing  Mary- 
land statute);  Mokelumne  Hill  <3anal, 
etc.,  Co.  v.  Woodbury,  14  <3aL  265; 
Coleman  v.  White,  14  Wis.  700,  86 
AmD  797. 

[a]  ninstrattom.— (1)  Under  a 
statute  providing  that  "Hhe  stock- 
holders in  every  corporation  .  .  . 
organized  under  the  provisions  of 
this  act,  shall  be  individually  respon- 
sible to  the  amount  of  their  respec- 
tive share  or  shares  of  stock,  for  all 
its  indebtedness"  the  liability  at- 
taches the  moment  that  a  debt  is 
contracted.  Booth  v.  Dear,  96  Wis. 
516,  71  NW  816;  Coleman  v.  White, 
14  Wis.  700,  80  AmD  797.  (2)  Under 
a  statute  providing  that  "wnen  de- 
fault shall  be  made  In  the  payment 
of  any  debt  .  .  .  the  stockholders 
shall  be  held  individually  responsible 
for  an  amount  equal  to  the  amount 
of  the  stock  held  by  them  respec- 
tively" when  a  debt  was  contracted, 
the  liability  of  those  who  were  then 
stockholders  attached,  and  from  that 
moment  they  became  bound.  Scha- 
lucky v.  Field,  124  III.  617,  16  NB 
904,  7  AmSR  399. 

69.  See  cases  supra  note  68. 

70.  Booth  V.  Dear,  96  Wis.  616,  71 
NW  816  toverr  Cleveland  v.  Buril- 
ham,  64  Wis.  347,  26  NW  407,  and 
Cleveland  v.  Burnham,  65  Wis.  698, 
13  NW  677,  so  far  as  holding  that  the 
statutory  liability  cannot  be  en- 
forced at  all  until  the  assets  of  the 
corporation  have  all  been  exhausted 
by  reducing  the  same  to  money,  and 
making  application  •  thereof  in  dis- 
charge of  the  liabilities  of  the  cor- 
poration so  far  as  the  same  will  go 
for  that  purpose]. 

71.  (ruerney  v.  Moore,  ISl  Mo. 
650,  32  SW  1132  (Kansas  sUtute). 

[a]  ZUnstXAtion. — Where  the  stat- 
ute provides  that  the  stockholders 
shall  be  liable  to  the  extent  of  twen- 
ty-five per  cent  of  the  amount  of 
stock  held  by  them  "If  a  Judgment 
thereon  shall  have  been  obtained  by 
the  claimant  against  the  company 
and  an  execution  thereon  shall  have 
been  returned  unsatlnfled"  the  liabil- 
ity of  the  stockholders  is  as  guaran- 
tors. Ball  Electric  Light  <3o.  v.  Child. 
68  Conn.  622,  37  A  391. 

7a.  Ouemey  v.  Moore,  181  Ho.  650, 
32  SW  1132  (Kansas  sUtute). 

73.     See  cases  infra  this  nota. 


For  latMT  oaBM,a«T*loiimaits  and  ohanrea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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against  the  stockholder  to  enforce  Iiis  donble  lia- 
bility until  the  corporation  makes  default  and  the 
amount  of  the  default  is  judicially,  established,  the 
liability  of  the  stockholder  is  secondary^*  Where 
the  liability  nnder  a  double  liability  statute  is 
imposed  "equally  and,  ratably"  the  liability  of 
those  stockholders  from  whom  collection  can  be 
enforced  cannot  be  increased  to  make  up  for  the 
inability  or  irresponsibility  of  other  stockholders.^* 
Until  distribution  of  the  shares  of  stock  the  mem- 
bers wiU  be  regarded  as  the  joint  owners  of  the 
entire  stock,  and-  are  jointly  and  severally  liable 
for  the  entire  amount  thereof  under  ^  statute  pro- 
viding that  the  stockholders  shall  be  jointly  and 
severally  liable  for  the  debts  of  the  corporation  to 
the  amount  of  the  stock  held  by  them."  Even 
though  the  statute  provides  that  the  members  or 
stockholders  shall  be  "jointly  and  severally  liable 
for  its  debts  or  contracts  .  .  .  but  no  stock- 
holder shall  be  liable  to  pay  a  larger  sum  than  the 
amount  of  stock  held  by  him  ...  at  its  par 
value"  it  has  been  held  that  each  stockholder  is 
not  liable  for  the  whole  debt  in  solido  but  each 
stockholder  is  severally  liable  for  a  pro  rata  part  of 
the  whole  amount  ascertained  to  be  due  in  the  pro- 
portion which  his  stock  has  to  the  whole  capital 
stock,  provided  that  he  shall  in  no  event  be  liable 
for  more  than  the  par  value  of  his  stock.'' 
[$  1513]     (c)    Proportionate  Liability.    Some  of 


[a]  XIliutmtiOBa^— (1)  Where  a 
constitution  provides  that  debts  of  a 
corporation  snail  be  secured  by  such 
Individual  lUblllty  ol  the  stockhold- 
ers, but  In  all  cases  each  stock- 
holder shall  be  liable  over  and  above 
the  stock  by  him  or  her  owned  and 
any  amount  unpaid  thereon  to  a 
further  sum  at  least  equal  in  amoont 
to  such  stock,  and  statutes  effectuate 
suoh  provision.  It  has  been  held  that 
the  liability  imposed  on  stockholders 
Is  not  a  primary  resource  or  fund 
for  the  payment  of  debts  of  the  cor- 
poration, but  is  collateral  and  condi- 
tional to  the  principal  obligation 
which  rests  on  the  corporation.  Ir- 
vine V.  Baker,  225  Fed.  884  (constru- 
ing  Ohio  statute);  Hessler  v.  Cleve- 
land Punch,  etc.,  Co.,  61  Oh.  St.  621, 
56  NB  469;  Younglove  v.  Lime  Co., 
49  Oh.  St.  663,  88  NE  284;  Bronson  v. 
Schneider,  49  Oh.  St.  438,  S3  NB  233; 
Barrick  v.  Gifford,  47  Oh.  St.  180,  24 
NB  2B9,  21  AmSR  798;  Vmsted  v. 
Buskirk,  17  Oh.  St.  113:  Wright  v. 
McCormack,  17  Oh.  St.  87;  Cowles  v. 
Bartell,  2  Oh.  Dec.  (Reprint)  424; 
Wehrman  v.  Reakirt,  1  Clno.  Super. 
(Oh.)  230;  Nimlck  v.  Mingo  Iron 
Works  Co.,  25  W.  Va.  184  (construing 
Ohio  statute).  (2)  Under  a  constitu- 
tion providing  that  "dues  from  corpo- 
rations shall  DO  secured  by  Individual 
'  liability  of  stockholdeis  to  an  addi- 
tional amount  equal  to  the  stock 
owned  by  each  stockholder"  the  stock- 
holder while  not  in  all  respects  a 
surety  for  the  debts  of  the  corpora- 
tion stands  In  the  relation  of  a  surety 
and  is  not  primarily  liable.  Pacific 
El.  Co.  V.  Whltbeck,  63  Kan.  102,  103, 
«4  P  984,  88  AmSR  229. 

74.  Oillin  V.  Sawyer,  9S  Me.  ISl, 
44  A  677. 

7B.  C!oyIe  v.  Taunton  Safe  De- 
posit, etc.,  Co.,  216  Mass.  166,  103  NE 

78.  Hawes  v.  Anglo-Saxon  Petro- 
leum Co.,  Ill    Mass.   200. 

77.  Bumap  v.  Hasklns  Steam-En- 

flne  Co..  127  Mass.  686.    To  same  ef- 
ect    Crease    v.    Babcock,    10    Mete. 
<Mass.)    625. 

78.  TJ.  S. — Borland  v.  Haven,  *7 
Fed.  894,  13  Sawy.  661  [app  dism 
159  n.  S.  265  mem,  16  SCt  103)  mem, 
4  li.  ed.  140  mem]  (construing  con- 
stitutional provisions  and  statutes  of 
California);  In  re  South  Mountain 
Cons.  Hln.  Co.,  6  Fed.  403.  7  Sawy.  30 
(coBBtrulng  constitutional  provisions 


and  statutes  of  California). 

Ark. — Lanlgan  v.  North,  69  Ark. 
62,  63  SW  62  (construing  constitu- 
tional provisions  and  statutes  of 
California).    , 

Cal. — Gardiner  v.  Napa  Bank,  160 
Cal.  677,  117  P  667:  Brown  v.  Merrill, 
107  Cal.  446.  40  P  567,  48  AmSR  145; 
San  Jose  Sav.  Bank  v.  Pharls,  68  Cal. 
380;  Toung  v.  Rosenbaum,  39  Cal. 
646;  Larrabee  v.  Baldwin,  35  Cal.  166; 
Lininger  v.  Botsford,  S2  Cal.  A.  386, 
163  P  63;  Hughes  Mfg.,  etc..  Co.  v. 
Wilcox,  IS  Cal.  A.  22,  108  P  871. 

Oa. — Branch  v.  Baker,  63  Qa.  502; 
Belcher  v.  Willcox,  40  Ga.  391;  Ad- 
klns  V.  Thornton,  19  Oa.  326;  Robin- 
son V.  Darlen  Bank,  18  Qa.  65;  Lane  v. 
Harris,  16  Ga.  217;  Lane  v.  Morris, 
10  Oa.  162. 

Ky. — (Tastleman  v.  Holmes,  4  J.  J. 
Marsh.  1. 

Me. — Maine  Trust,  etc.,  Co.  v. 
Southern  L.  &  F.  Co.,  92  Me.  444,  43 
A  24;  Dane  v.  Toung,  61  Met  180; 
Wlswell  V.  SUrr,  48  Me.  401. 

Mass. — Crease  v.  Babcock,  10  Mete. 
525. 

tal  JLlahlllty  Imposed  by  oharter. 
—A  Dank  charter  contained  the  fol- 
lowing section:  "The  stockholders  of 
said  Bank  shall  be  personally  and  In- 
dividually liable  for  all  losses,  de- 
ficiencies and  failures  of  the  capital 
stock  of  said  Bank."  It  was  held  that 
this  section  made  the  stockholders 
personally  liable  to  the  creditors  of 
the  bank  for  Its  debts.  In  proportion 
to  their  respective  shares  in  the  stock 
of  the  same.  Atwood  v.  R.  I.  Agri- 
cultural Bank,  1  R.  I.  376. 

79.  Castleman  v.  Holmes,  4  J.  J. 
Marsh.  (Ky.)  1. 

M  niiMtratloB. — ^A  charter  pro- 
vision that  "the  estate  and  property 
of  all  and  every  individual  stock- 
holder .  .  .  shall,  at  all  times,  be 
liable  and  subject  In  law.  In  propor- 
tion to  his  or  her  Interest  therein,  to 
pay  and  satisfy  all  debts"  Imposes  a 
several  liability.  -  (Castleman  v. 
Holmes,  4  J.  J.  Mar8h.'(Ky.)  1,  8. 

80.  See  infra  this  note. 

[a]  ZUnatration. — Under  statutes 
providing  that  "each  stockholder  .  . 
shall  be  individually  liable  for  such 
proportion  of  all  its  debts  ...  as  the 
amount  of  stock  or  shares  owned  by 
him  bears  to  the  whole  of  the  sub- 
scribed capital  stock  or  shares,"  the 
liability  is  primary  and  attaches 
when  the  debt  la  Incurred.     Thomas 


the  state  constitutions  and  statutes  have  adopted  the 
policy  of  making  each  stockholder  liable  in  the  pro- 
portion which  his  portion  of  the  whole  share  capital 
bears  to  the  whole  amount  of  the  corporate  debts.'^ 
The  liability  imposed  by  such  a  provision  has  been 
construed  to  be  several"  and  primary,*"  notwith- 
standing a  provision  that  execution  upon  a  judgment- 
obtained  on  a  debt  due  by  a  corporation  must  first 
be  levied  on  the  corporate  property,  where  it  is  also 
provided  that  the  stockholders  may  be  made  parties 
to  the  suit.^^  In  estimating  the  proportion  which 
the  stockholder  is  bound  to  pay  under  these  pro- 
visions, his  Liability  will  not  be  increased  by  reason 
of  the  fact  that  other  stockholders  prove  insolvent 
or  beyond  the  reach  of  process,**  and  the  estimate 
must  be  based  on  the  par  value  of  the  shares.*^  And 
it  has  also  been  held  that  when  x>art  of  the  stock  is 
owned  by  the  corporation  itself,  the  individual  stock- 
holders are  not  for  that  reason  liable  to  any  further 
eixtent  than  ttaey  would  have  been  if  none  of  the 
stock  had  been  so  owned.**  The  liability  thus 
declared  has  been  held  subject  to  be  reduced  by  the 
amount  of  the  indebtedness  of  the  corporation  which 
the  stockholder  may  have  taken  up  before  the  com- 
mencement of  the  suit  against  him,  although  the 
statute  does  not  say  so  in  terms;  so  that  if  he  has 
redeemed  bills  of  a  bank  to  the  amount  of  his 
personal  liability  this  discharges  him.*° 
[i  1514]     (4)    Provisions  Oreating  Liability  tmc 

V.  Hatthiessen,  232  V.  8.  221,  84  S(H 
312,  58  L..  id.  577  (constniing  Cali- 
fornia statute);  McOowan  v.  McDon- 
ald, 111  Cal.  67,  43  P  418,  52  AmSR 
149;  Knowles.  V.  Sandercock,  107  C^l. 
629,  40  P  1047;  Hyman  V.  Coleman,  82 
Cal.  660,  23  P  62,  16  AmSR  178;  Mor- 
row V.  San  Francisco  Super.  Ct.,  64 
Cal.  383,  1  P  364;  PaymonvUle  v.  Mc- 
CoUough,  59  Cal.  286;  Sonoma  Valley 
Bank  v.  Hill.  69  Cal.  107;  Nellson  v. 
Crawford,  62  Cal.  248;  Toung  v. 
Rosenbaum,  39  Cal.  646;  Davidson  v. 
Rankin,  34  Cal.  603;  Mokelumne  Hill 
Canal,  etc..  Co.  v.  Woodbury,  14  Cal. 
266;  Trlndade  v.  Atwater  (Tanningi 
etc.,  Co.,  (Cal.  A.)  128  P  756. 

81.  Andrews  v.  Gwinett  Mfg.  Co., 
50  Ga.  637. 

83.  Adkins  v.  Thornton,  19  Oa.  325, 
328  (In  which  it  was  said:  "His 
is  a  several  liability  and  an  ultimate 
liability.  He  is  not  bound  to  make 
good  an  Insolvent  stockholder's  parti 
It  is  not  his  contract  to  do  it"); 
Maine  Trust,  etc.,  Co.  v.  Southern 
L.  &  T.  Co.,  92  Me.  444,  43  A  24; 
Crease  v.  Babcock,  10  Mete.  (Mass.) 
626.  • 

[a]  111,  rapport  of  this  view  It 
was  said  by  Chief  Justice  Shaw, 
"Suppose  many  such  stockholders  are 
not  within  the  Jurisdiction  of  tbe 
court,  and  therefore  cannot  be 
reached  by  its  process,  nor  affected 
dgi        


by  Its  judgrment;  It  Is  the  ordinary 
misfortune  of  a  creditor  who  has  a, 
valid  demand,  but  whose  debtor  is 
not  within  reach  of  process.  It  can- 
not enlarge  or  alter  the  liability  of 
another  party,  who,  to  a  limited  ex- 
tent, is  responsible  for  the  same  debt. 
Again;  supposing  some  of  those,  who 
are    liable    and    who    are    within    the 

iurlsdictlon  of  the  court  and  may  be 
lound  by  the  Judgment,  should  be  in- 
solvent, or  be  discharged  under  pro- 
ceedings In  bankruptcy;  It  affords  no 
reason  why  those,  who  are  liable  and 
solvent,  should  pay  more  than  they 
otherwise  would.  Those  who  are 
solvent  do  not  stand  In  the  relation 
either  of  Joint  debtors,  or  sureties 
or  guarantors  for  the  insolvent." 
Crease  v.  Babcock,  10  Meta  (Mass.) 
625,  658. 
83.  Lane  v.  Morris,  10  Oa.  162. 
84k  Crease  v.  Babcock,  10  Meta 
(Mas8.r  525. 

8B.     Branch   v.   Baker,    53  Oa.   502; 
Belcher  y.  Willcox.  40  Qa.  891:  Robin- 
son V.  Darien  Bank,  18  Gtau  66;  Lane 
v.  Harris.  16  Qa.  al7(       r\nkn\0 
Digitized  by  V^OO^  Ic 
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Puticnlu  Defaults — (a)  Defects  In  Organisation 
In  GeneraL  By  express  statutory  provisions  in 
many  states  stockholders  are  made  personally  liable 
for  debts  of  the  oorpora^ion  in  case  of  noncompli- 
ance with  designated  statutory  requirements.'* 
These  statutes  it  is  said  are  penal  in  their  nature 
and  subject  to  strict  construction,"  and  a  substan- 
tial compliance  with  their  requirements  is  sufficient 
to  exempt  the  stockholders  from  the  liability  there- 
by imposed.**  They  do  not  substitute  the  remedy 
against  the  stockholders  for  the  remedy  against  the 
eorporation '  nor  require  an  election  of  remedies  as 
between  them.**  These  statutes  should  be  taken  to 
mean,  so  far  as  rights  of  creditors  are  concerned, 
that  there  must  have  been  compliance  to  the  extent 
that  nothing  essential  to  corporate  existence  was 
omitted.*"  Tliey  have  no  application  to  a  case  where 
one  or  more  persons,  without  attempting  to  incorp- 
oratey  and  without  assuming  any  corporate  fono- 
tions,  adopted  a  trade-name  calling  themselves  a 


88.    See  statutory  provisions:  and: 

Fla.— Wlnfieia  v.  Truett,  71  Fla.  38, 
70  S  776;  McNeill  v.  Wood,  <6  Fla. 
tit,  63  S  719:  Humphreys  v.  Drew, 
6>  Fla.  295,  62  S  362;  Helnburg  v. 
Thompson,  47  Fla.  163,  87  S  71. 

Ga.— Wells  v.  Ivy,  144  Oa.  548.  87 
SB  661:  Burns  v.  Beck,  83  Oa.  471. 
10  SB  121;  Walters  v.  Porter,  3  Ga.  A. 
73.  69   SB  452. 

111.— Tlbballs  V.  Llbbv,  87  HI.  142: 
Butler  V.  Walker,  80  IlL  345;  Baker 
V.  Backus,  32  111.   79. 

Iowa. — Brlnkley  Car  Works,  etc., 
Co.  V.  Curfman,  136  Iowa  476,  114 
>rw  12;  Heuer  v.  Carmlchael,  82  Iowa 
288,  47  NW  1034. 

Md.— Booth  V.  Campbell,  87  Md.  E22. 

Mass. — Chase's  Patent  EI.  Co.  v. 
Boston  Tow-Boat  Co..  162  Mass.  428. 
S8  NB  300,  9  LRA  339;  Howe  v.  Bos- 
ton Carpet  Co.,  16  Gray  193. 

Miss.  —  He88li7-Bllls  Drugr  Co.  T. 
Wilkerson,  116  Miss.  668.  76  S  570. 
.  Nebr. — Hogue  v.  Capital  Nat.  Bank, 
47  Nebr.  929,  66  NW  1036;  Globe  Pub. 
Co.  V.  State  Bank,  41  Nebr.  175,  69 
NW  688,  27  LRA  864;  Porter  v.  Sher- 
man County  Banking  Co.,  36  Nebr. 
271,  64  NW  424. 

N.  T.— White  V.  Jones.  167  N.  T. 
168,  60  NB  422  [rev  45  App.  Div.  241, 
SI  NTS  21];  Powers  v.  Knapp,  168 
N.  T.  783,  58  NB  1131;  Jones  V. 
Butler.  146  N.  T.  55,  40  NB  638  [rev  83 
Hnn  tfl,  81  NTS  401,  1  NTAnnCas 
278]. 

R.  I. — ^EHsbree  v.  Burt,  24  R.  I.  322, 
53  A  60;  Congrdon  v.  Winsor,  17  R.  I. 
236.  21  A  640. 

Wis. — Zwletusch  V.  Becker,  158 
Wis.  213.  140  NW  1066:  Heinze  v. 
South  Green  Bay  Land,  etc.,  Co.,  109 
Wis.  99.  86  NW  145. 

[a]  ZXInstratlon. — The  stockhold- 
ers will  be  subject  to  liability  for 
debts  of  the  corporation  where  the 
articles  fall  to  state'  the  hiehest 
amount  of  Indebtedness  or  UaDllity 
to  which  the  corporation  may  be  sub- 
jected, in  compliance  with  statutory 
requirements  to  that  effect.  This 
amounts  to  a  failure  substantially  to 
comply  with  the  requirements  of  the 
statute.  Heuer  v.  Carmlchael,  82 
Iowa  388.  47  NW  1034. 

■peoiflo  proviaions  see  infra  ii 
1515-1524. 

87.  Cable  V.  McCune.  26  Mo. -271, 
72  AmD  214;  Emanuel  v.  Barnard.  71 
Nebr.  756.  99  NW  866:  Hogue  v.  Lin- 
coln Capital  Nat.  Bank.  47  Nebr.  929. 
66  NW  1036;  Porter  v.  Sherman  Coun- 
ty  Banking  Co.,  86  Nebr.  271,  278,  64 
NW  424;  Starkweather  v.  Brown,  26 
R.  I.  142,  66  A  201;  Wine  v.  Slater, 
19  R.  I.  697,  36  A  302,  33  LHA  566. 
But  see  infra  I   1615  note  97. 

"A  forfeiture  Is  not  favored  in  law 
because  it  tends  to  rob  a  party  of  his 
Just  rierhts;  and  the  same  rule  ap- 
plies where  it  Is  sought  to  cliarge 
a  party  personally  with  a  debt  which 


he  did  not  assume,  but  Is  Imposed 
because  of  some  alleged  wrong  doing 
on  his  part.  In  such  case  the  acts  oi 
omission  or  commission  must  clearly 
bring  the  case  within  the  penal  pro- 
visions of  the  statute."  Porter  v. 
Sherman  County  Banking  Co^  supra. 

88.  McNeill  v.  Wood,  66  Fla.  363, 
68  S  719. 

89.  .Helnburg  v.  Thompson.  47 
Fla.  163,  37  S  71;  Heuer  v.  Car- 
mlchael,  82    Iowa   288,    47    NW    1034. 

[a]  n  ooaaaansaoa  a  creditor  of 
the  corporation  is  not  estopped  to 
assert  nis  claim  against  inalvidual 
stockholders  by.  reason  of  the  fact 
that  he  has  previously  brought  suit 
on  the  claim  against  'the  corpora- 
tion. Heuer  v.  Carmlchael,  82  Iowa 
280,  47  NW  1084.  See  also  infra  i 
1625. 

90.  Brlnkley  Car  Works,  etc.,  Co. 
V.  Curfman,  136  Iowa  476,  114  NW 
12. 

•1.  Schumacher  v.  Sumner  Tel, 
Co.,  161  Iowa  326,  830,  142  NW  1034. 
AnnCasl916A  201  (where  it  was 
said:  "They  may  be  liable  as  indi- 
viduals or  as  partners  for  acts  so 
done  or  for  debts  so  incurred;  but, 
if  so.  It  is  because  of  some  recog- 
nised rule  or  principle  of  the  com- 
mon law  and  not  because  of  a  failure 
to  obey  the  statute.  ...  If  there  was 
no  attempt  to  Incorporate  and  the 
company  was  assuming  no  corporate 
functions  or  powers,  the  essential 
conditions  of  statutory  liability  are 
lacking*^ . 

98.  Charles  v.  Toung,  74  Fla.  298, 
76  S  869;  Humphrey  v.  Drew,  59  Fla. 
295,  62  S  362;  HeinbuTK  v.  Thomp- 
son, 47  Fla.  163,  37  S  7l:  Heuer  v. 
Carmlchael,  82  Iowa  288.  291,  47 
NW  1084. 

"There  can  be  no  corporate  debt 
unless  the  creditor  has  dealt  with 
and  given  credit  to  the  corporation 
as  such.  The  basis  of  his  action 
against  the  stockholder  is  that  he 
has  dealt  with  and  given  credit  to 
the  stockholders'  company  as  a  cor- 
poration. If  to  have  done  this  estops 
the  creditor  from  asserting  a  sub- 
stantial failure  in  'organization  and 
publicity.'  then  the  section  affords 
no  remedy  to  anyone."  Heuer  v. 
Carmlchael.  supra. 

93.  111.— Tlbhalls  v.  Llbby.  87  111. 
142;  Butler  v.  Walker,  80  111.  846; 
Baker  v.  Backus,  32  111.  79. 

Md.— Booth  V.  Campbell,  87  Md. 
522. 

Mass. — Chase's  Patent  El.  Co.  v. 
Boston  Tow-Boat  Co.,  162  Mass.  428, 
28  NB  300.  9  LRA  3^9. 

N.  H. — Hub  Constr.  Co.  V.  New 
England  Breeders'  Club, '  76  N.  H. 
289,    82    A    164. 

N.  T.— Lang  v.  Luts,  180  N.  T.  254, 
73  NE  24  [afr  83  App.  DiV.  684,  82 
NTS  319  (rev  39  Misc.  3,  78  NTS 
200)1;  White  v.  Jones.  167  N.  T.  168. 
60   KB  422   [rev   46  App.  DiV.  241,  61 


company  and  sold,  shares-  in  the  enterprise  conduct- 
ed under  that  name.*^  Where  statutes  of  this  nature 
are  in  force,  the  doctrine  of  estoppel  cannot  be 
applied  as  against  creditors  for  debts  of  the  oorpora- 
tion,»» 

[i  1615]  (b)  FaJlnn  to  Pay  and  to  File  Cer- 
tificate of  Payment  of  Capital  Stock— aa.  In. 
GeneraL  By  express  statutory  provision  in  some 
states  the  stockholders  of  a  corporation  are  liable 
individually  for  its  debts  until  the  capital  stock  of 
the  corporation  shall  have  been  paid  in  and  a  certifi- 
cate thereof  filed  in  some  office  of  public  registra- 
tion."* 'The  object  of  statutes  of  this,  character  is 
to  protect  persons  giving  credit  to  the  corporation 
by  requiring  its  capital  to  be  paid  in  promptly,  and 
the  fact  announced  to  the  world  by  a  certificate 
filed  in  a  public  office.**  As  m  the  case  of  some  other 
like  statutes,  the  effect  of  the  omission  is  not  to 
invalidate  contracts  made  by  the  corporation  until 
the  condition  is  complied  with,  but  to  leave  the 

NTS  21jLPowers  v.  Knapp.  158  N.  T. 
788,  68  NE  1131;  Close  v.  Potter.  166 
N.  T.  146,  49  NB  686:  National  Tube- 
Works  Co.  V.  Oilflllan,  124  N.  T.  302. 
26  NB  638;  Cochran  v.  Wiechers,  119 
N.  Y.  399,  23  NE  803,  7  LRA  653: 
Wheeler  v.  Millar,  90  N.  T.'  863,  15 
NYWklyDig  613  [aff  24  Hnn  S41,  12 
NTWklyDlg  453J;  Parrott  v.  Colby. 
71  N.  Y.  697  faff  6  Hun  55] ;  Stevens 
v.  Episcopal  (Jhurch  History  Co.,  140 
App.  Dlv.  670.  126  NTS  673:  White 
▼.  Jones,  86  Hun  67.  34  NTS  203  [rev 
on  other  grounds  166  N.  T.  475,  60 
NB   289]. 

Oh. — Ames  v.  McCaughey,  88  Oh. 
St.  297,  102  NB  898;  Hessler  v.  Cleve- 
land Punch,  etc,  Co.,  61  Oh.  St.  ttl, 
66    NB    469. 

[a]  Uabmty  of  oflUw  aad  stodc- 
hoIAer  Oiatiiiffnlahed.— The  distinc- 
tion in  the  nature  ct  the  liability 
of  stockholders  of  a  corporation  for 
Its  debts  until  Its  capital  stock  has 
been  fully  paid  in  and  that  of  offi- 
cers for  failure  to  file  a  report  or 
for  its  falsity  is  that  the  former  la 
an  original  and  primary  liability  as 
partners,  retained  and  perpetuated, 
notwithstanding  the  incorporation, 
until  the  requisites  of  a  corporate 
exemption  are  fully  supplied,  while 
the  latter  is  a  penal  liability  cre- 
ated by  statute  for  specific  acts  of 
disobedience.  Rogers  v.  Decker,  131 
N.  T.  490,  30  NB  671  [all  62  Hua 
16,  16  NTS  407]. 

[b]  «li«  UabiUty  of  fb*  atook- 
]u>UI«r  la  not  aaalogoiu  to  that  of  a 
tnutM  of  a  corporatloa  for  neglect- 
ing to  make  a  report,  or  for  declar- 
ing dividends  out  of  capital  stock,  or 
acts  of  a  kindred  character.  Coch- 
ran V.  Wiechers,  119  N.  T.  399.  23 
NE  803,  7  LRA  553  [aft  2  StlV.  Sup. 
34,   6   NTS  304]. 

Tc]  OoaatltiitioBaUty  of  atAtat*. 
— That  a  general  statute  making  di- 
rectors and  stockholders  liable  for 
the  debts  of  the  corporation,  where 
It  was  organized  under  a  special  char- 
ter before  the  passage  of  the  general 
statute,  because  of  the  capital  stock 
not  having  been  wholly  paid  In,  is 
not  unconstitutional  in  this  applica- 
tion of  it  see  Black  v.  Womer,  100 
111.  328;  Gulliver  v.  Roelle,  100  IlL 
141. 

94.  Jones  V.  Butler,  146  N.  T.  66, 
40  NB  68S_rrev  88  Hun  91,  31  NTS 
401,  1  NTAnnCas  278];  Parrott 
V.  Colby.  71  N.  T.  697  mem  [aff  6 
Hun  65]. 

"The  object  of  the  statute  in  re- 
quiring a  certificate  to  be  filed  is 
to  inform  the  public  so  that  they 
can  transact  business  with  the  cor- 
poration upon  the  assurance,  either 
that  the  capital  stock  has  all  been 
paid  in,  or  that  the  stockholders  are 
severally  liable  for  an  amount  equal 
to  the  stock  held  by  them  respective- 
ly." National  Tube-Works  Co.  v. 
Oilfillan,  124  N.  T.  808,  807,  26  NB 
638. 


For  later  oases,  developnimts  and  dumyea  in  the  law  see  cumulative  Atmotations,  aame  title,  page  and  note  number. 
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members  liable  to  answer  for  them.'*  Tte  liability 
so  imposed  is  contractual  in  its  nature**  and  not 
penal.*^  It  is  absolute  at  the  moment  the  debt  is 
contracted  or  incurred,"*  it  is  several,**  is  secon- 
dary in  the  nature  of  that  of  a  surety,*  is  a  trust 
fund  which  the  directors  are  bound  to  apply  honestly 
and  in  good  faith  for  the  interest  of  the  corpora- 
tion and  its  creditors,*  and  is  not  affected  by  the 
bankruptcy  of  the  corporation.'  Also  it  is  not  lim- 
ited to  the  original  incorporators,  but  applies  as  well 
to  those  becoming  stockholders  after  the  incorpora- 
tion.* No  liability  is  incurred  for  debts  contracted 
after  the  recording  of  the  proper  certificate,*  or 
for  work  done  after  pa3nnent  in  of  the  capital  under 
a  contract  made  before  such  payment.*  Although 
the  several  stockholders  of  a  corporation  are  indi- 
vidually liable  until  the  whole  amount  of  its  cap- 
ital stock  shall  have  been  paid  in  for  any  debts  of 
the  corporation  contracted  before  that  time,  the 
subsequent  paying  in  of  all  the  istock  terminates 
the  liability,^  if  the  proper  certificate  is  filed.* 
The  stockholder  is  not  relieved  from  liability  by 
the  fact  that  he  has  paid  in  full  the  sum  subscribed 
by  him.*  And  the  fact  that  the  total  amount  of 
capital  subscribed  had  been  paid  in  will  not  relieve 
him  from  liability  unless  the  statutory  certificate 
is  made  and  recorded  within  the  prescribed  time,^" 
except  where  a  certificate  of  organization  has  been 
issued  by  the  secretary  of  state  in  conformity  with. 


a  statute  which  makes  the  eertificate  conclusive 
evidence  of  the  organization  of  the  corporation.** 
Also  the  mere  filing  and  recording  of  the  certificate 
will  not  avail  to  protect  the  stockholder  if  the  whole 
capital  stock  had  not  been  actually  paid  in,*' 
although  the  individual  liability  of  the  stockholder 
ceases  when  the  capital  is  actually  paid  in,  if  there 
is  a  eertificate  of  that  fact  recorded  in  the  proper 
place  regardless  of  the  truth  of  the  certificate  at 
the  time  it  was  made.**  The  requirement  of  the 
statutes  as  to  the  paying  in  of  the  capital  stock  is 
not  complied  with  merely  by  the  treasurer  produc- 
ing a  certified  check  for  the  amount  borrowed  for 
the  sole  purpose  of  making  the  showing  required  in 
order  to  acquire  the  certificate.**  The  requirement 
as  to  certificate  of  payment  is  sufficiently  complied 
with  if  the  certificate  is  properly  made  and  given 
to  the  proper  officer  for  record.  Stockholders  will 
not  be  liable  because  of  an  omission  to  record  the 
eertificate  which  is  wholly  the  fault  of  the  officer.*'! 
Where  the  statute  requires  the  certificate  to  be 
verified  by  oath,  a  mere  acknowledgment  is  not  a 
proper  substitute  for  that  requirement  and  renders 
the  certificate  fatally  defective.**  It  has  been  held 
sufficient  to  record  the  certificate  in  the  office  of 
the  secretary  of  state,  where  the  statute  is  defec- 
tive and  unintelligible  as  to  its  specification  of  the 
county  office  in  which  the  certificate  was-  to  be 
recorded.*^    Where  statutes  of  the  character  under 


95.  Chase's  Patent  EI.  Co.  v.  Bos- 
ton Tow-Boat  Co.,  162  Mass.  428,  28 
NB  300.    - 

96.  Tlbballs  v.  Llbby,  87  IlL  142; 
Norrls  v.  Wrenschall,  34  Md.  492; 
Lang  V.  Lutz,  180  N.  T.  264.  73  NE 
24  [aff  83  App.  Dlv.  534.  82  NTS  319 
(rev  39  Misc.  3,  78  NTS  200)];  Close 
V.  Potter,  166  N.  T.  146,  49  NB  686; 
Cochran  v.   WJechers,   119   N.   T.   399, 

23  NB  803,  7  LRA  663  [aff  2  SllT. 
Sup.  34,  6  NTS  304];  Veeder  v.  Mud- 
Kett,  96  N.  Y.  295;  Asplnwall  v.  Sac- 
chi,  57  N.  T.  331  [aff  1  Lans  3811; 
Corning  v.  McCullough,  1  N.  T.  47, 
49  AmO  287:  Conant  v.  Van  Schalck, 

24  Barb.  (N.  T.)  87;  Thompson  v. 
Nlcolal,    21    Misc.    700,    49    JiYS    422. 

97.  Norrls  v.  Wrenschall,  84  Md. 
492. 

"The  statutory  obligation  which  a 
stockholder  assumes  becomes  a  part 
of  the  contracts  made  by  the  com- 
pany with  its  creditors  until  the  cor- 
poration Is  so  far  organized  and  com- 
pleted that  Its  stock  Is  subscribed 
for  and  paid  in,  at  which  time  the 
statute  relieves  the  stockholder  from 
further  liability.  Until  that  time  his 
relation  is  deemed  contractual." 
Close  V.  Potter,  155  N.  T.  146,  151, 
49  NB  686.  To  same  effect  White 
V.  Jones,  167  N.  T.  168,  60  NB  422 
frev  46  App.  Dlv.  241,  61  NTS  21]; 
Cochran  v.  Wiecherg,  119  N.  T.  399, 
23    NB  803,    7   LRA   653. 

98.  Wheeler  v.  Millar,  90  N.  T.  863, 
16  NTWklyDlg  613  [aff  24  Hun  641. 
12  NTWklyDlg  463]. 

99.  Parnsworth  v.  Wood,  91  N.  T. 
308.  See  Hawes  v.  Anplo-Saxon  Pe- 
troleum Co.,  101  Mass.  S8B,  111  Mass. 
200  (holding  that  where  an  associa- 
tion of  persons  has  complied  with 
the  provisions  of  the  law  necessary 
to  constitute  them  a  corporation,  and 
has  fixed  the  amount  of  its  capital 
stock,  but  has  not  divided  it,  and  In 
this  situation  contracts  debts,  the  in- 
dividual members  are  jointly  and  sev- 
erally liable  for  such  debts);  Per- 
kins ▼.  Sanders,  66  Miss.  733  (hold- 
InfT  that,  where  the  charter  provides 
that  until  a  certain  amount  of  capital 
stock  has  been  paid  In  every  stock- 
holder of  the  company  shall  be  held 
Individually  liable  for  the  debts  of 
the  company,  the  liability  Is  joint 
and   several  as   that   of   partners). 

1.  Close  V.  Potter,  155  N.  T.  146, 
49  NB  886;  United  Glass  Co.  v.  Vary, 
162  N.  T.  121,  46  NE  312  [aff  79 
Hun  101,  29  NTS  686];  Rocky  Moun- 


tain Nat.  Bank  v.  Bliss,  89  N.  T.  838: 
Handy  v.  Draper,  89  N.  T.  334,  14 
NYWklyDlg  473  [rev  23  Hun  266.  11 
NTWklyDle  256].  But  see  Perkins 
V.  Sanders,  66  Miss.  733  (holding  that, 
where  the  charter  provides  that  un- 
til a  certain  amount  of  capital  stock 
has  been  paid  in,  every  stockholder 
of  the  company  shall  be  held  indi- 
vidually liable  for  the  debts  of  the 
company,  the  liability  is  primary). 

a.  Bulkley  v.  Whitcomb,  121  N.  T. 
107,  24  NE  13  faff  49  Hun  290,  1  NTS 
748,  28   NTWklyDlg  674]. 

3.  Tlbballs   v.   Libby,   87    III.   148. 

4.  Briges  v.  Waldron,  83  N.  T.  682 
[aff  9  NTWklyDlg  219]. 

6.  Stedman  v.  Bveleth,  8  Mete. 
(Mass.)  114;  National  Park  Bank  v. 
Remsen,  65  N.  T.  Super.  144.  But  see 
infra  note  12. 

e.  Hub  Constr.  <3o.  v.  New  Eng- 
land Breeders'  Club.  70  N.  H.  28^, 
82  A   164. 

7.  Booth  ▼.  Campbell.  37  Md.  522, 
628  (holding  that  if  therefore  the 
whole  capital  Stock  of  a  company  was 

Said  In  before  the  trial  of  a  suit 
lought  by  a  creditor  against  a  stock- 
holder under  this  statute,  the  ante- 
cedent liability  of  defendant  having 
thus  terminated,  plaintiff  could  not 
proceed  to  judgment.  "The  argument, 
that  the  right  to  an  action  against 
a  party,  upon  his  llabllltv  for  a  debt, 
once  given  cannot  be  divested,  may 
be  true  where  it  is  given  uncondi- 
tionally. But  if  given  to  depend  upon 
a  contingency  It  Is  otherwise.  The 
same  law  which  confers  It  may  di- 
rect It  to  cease  upon  the  happening  of 
a  certain  event") ;  Close  v.  Potter, 
155  N.  T.  146,  49  NE  686  [rev  11  Misc. 
729  mem,  34  NTS  1136  mem]. 

8.  See  cases  infra  note  IS. 

9.  Butler  V.  Walker,  80  111.  846 
[foil  Tlbballs  v.   Libby,   87   111.  142). 

"Persons  contracting  with  a  cor- 
poration, by  which  they  give  credit 
to  It,  have  the  right  to  rely  upon 
the  liability  of  all  the  stockholders, 
and  not  a  portion  thereof,  until  the 
certificate  is  given."  White  v.  Jones, 
167  N.  Y.  158,  162,  60  NB  422. 

10.  Chase  v.  Lord,  77  N.  T.  1,  6 
AbbNCas  258;  White  v.  Jones,  46 
App.  Dlv.  241,  61  NTS  21  (rev  on 
other  grounds  167  N.  T.  168,  80  NB 
422] ;  Plass  v.  Housman,  49  Hun  610,  2 
NTS  235;  Baton  v.  Asplnwall,  18  N. 
T.  Super.   176,   3  AbbPr  417,  18  How 


Pr  184    [aff  19   N.  T.    119]. 
11.    Salem  First  Nat.  Bank  v. 


Al- 


my,  117  Mass.  476  (where  It  was  held 
that  under  these  circumstances  the 
fact  that  a  corporation  transacted 
business  before  the  whole  of  its  cap- 
ital stock  was  paid  in  in  violation  of 
a  statute  prohibiting  the  corporation 
from  transacting  business  until  the 
whole  amount  of  the  capital  stock  was 

8 aid  in  and  a  certificate  of  that  fact 
led  in  the  office  of  the  secretary  of 
state  did  not  render  the  stockholders 
liable  individually  for  debts  of  the 
corporation). 

la.  Barre  First  Nat.  Bank  v.  Hlng- 
ham  Mfg.  Co^  127  Mass.  S68:  Hub 
Ck>nstr.  Co.  v.  New  Elngland  Breeders' 
Club,  76  N.  H.  289,  82  A  164;  Veeder  v. 
Mudgett,  96  N.  T,  296  (where  it  was 
said  that  a  false  compliance  with  the 
requirement  that  the  whole  amount  of 
qapital  stock  should  be  paid  In  does 
not  constitute  a  compliance);  White 
V.  Jones,  45  App.  Dlv.  241,  61  NTS 
21  [rev  on  other  grounds  167  N.  T. 
158,  6«  NB  422].  Contra  Stedman  ▼, 
Bveleth^  Meto.  (Mass.)  114. 

13.  WTiite  v.  Jones,  167  N.  T. 
168.  60  NB  422. 

"It  is  Improbable  that  the  legisla- 
ture would  punish  the  stockholders 
for  the  officers'  failure  to  perform  a 
duty  imposed  on  them  for  the  bene- 
fit of  the  stockholders;  and  either 
that  was  its  intention,  or  it  Intended 
that  the  liability  of  stockholders 
should  cease  when  the  capital  is  paid 
in  If  there  is  a  certificate  on  file  in 
the  proper  offices."  Hub  Constr.  Co. 
V.  New  England  Breeders'  Club,  76  N. 
H.    289,   291,   82   A   164. 

14.  Hub  Constr.  Co.  v.  New  Eng- 
land Breeders'  Club,  76  N.  H.  289, 
82  A  164. 

15.  Veeder  v.  Mudgett,  96  N.  T. 
296.  See  Veeder  v.  Judson,  27  Hun 
519,  16  NTWklyDIg  313  [aff  91  N.  T. 
374.  16  NTWklyDIg  172]. 

is.  Brown  v.  Smith,  18  Hun  408 
[aff  80   N.  T.    650    meml. 

17.  Jones  v.  Butler,  146  N.  T.  66, 
60,  40  NB  633  (the  statute  reading 
"In  the  office  of  the  secretary  or 
state  and  of  the  county  In  which 
the  principal  business  office  of  such 
corporation  Is  situated;"  here  the 
court  said  that  "it  would  be  a  gross 
injustice  to  require  this  defendant  to 
pay  the  debt  of  a  corporation  which 
had  substantially  complied  with  the 
provisions  of  a  Mfectlve  statute  sim- 
ply because  he  did  not  construe  <i 
sentence  wherein  the  legislature  had 
failed  to  axpress  itself  rntelllciblT'^. 
Digitized  i  \- 
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consideration  further  provide  that  the  capital  stock 
shall  all  be  paid  in  within  two  years  from  the 
incori>oration  of  the  company  or  that  snch  corpora- 
tion shall  be  dissolved,  a  creditor  may  recover 
judgment  against  the  corporation  on  which  an  ess- 
cution  )has  been  returned  unsatisfied  and  is  not 
required  to  wait  until  the  period  prescribed  by  the 
statute,  within  which  the  capital  stock  should  be 
paid  in  full,  has  expired,  before  bringing  an  action  to 
enforce  the  individual  liability  of  its  stockholders.^' 
Where  the  stock  issued  by  a  corporation  is  not  fuUy 
paid  but  an  assessment  equal  to  the  deficiency  is 
made  after  the  two  years  within  which  payment  of 
the  stock  was  required  by  the  provisions  of  the 
above  statute,  such  assessment  cures  the  defect 
caused  by  the  nonpayment  as  to  creditors  whose 
claims  accrue  after  such  assessment.^" 

[$  1516]  bb.  Increase  of  Capital  Stock.  Unless 
there  is  some  special  statutory  provision  affecting 
the  rule,  where  the  original  capital  is  paid  in  in 
full,  and  the  certificate  made  and  recorded  in 
accordance  with  the  statutory  requirement  consid- 
ered in  the  preceding  section,  the  liability  of  the 
original  stockholders  is  at  an  end  and  cannot  be 
revived  by  an  increase  of  the  capital.^"  The  holders 
of  the  original  stock  are  not  liable  thereon  because 
of  the  failure  to  pay  in  the  increase  of  oapitaL 
The  liability  rests  solely  upon  the  holders  of  the 
increased  stook.'^  On  the  other  hand  holders  of  the 
original  stock  which  has  been  fully  paid  up,  and  a 
certificate  of  payment  recorded,  vriil  be  liable  for 
debts  subsequently  incurred  in  case  a  subsequent 
increase  of  stock  is  unpaid,  where  the  statutes 
requiring  full  payment  of  stock  and  a  record  of  the 
certificate  to  that  effect  are  made  applicable  by 
special  statutory  provisions  to  increases  of  capitfd 
stock.22    And  it  has  been  held  that  one  who  signed 


a  qualified  stock  subscription  and  acquiesced  in  the 
filing  of  a  certificate  of  an  increase  of  the  capital 
stock  is  estopped  to  deny  his  liability  on  the 
increased  issue  to  creditors  whose  claims  accrued 
after  the  filing  of  the  certificate  in  reliance  on  the 
increase.*' 

[  $  1517]  cc.  Payment  in  Property.  By  the  pro- 
visions of  some  statutes  relative  to  individual  lia- 
bility of  stockholders  up  to  the  time  of  payment  in 
of  a  certain  amount  of  the  capital  stock,  and  filing 
of  a  certificate  thereof,  the  liability  does  not  attach 
to  persons  to  whom  stock  has  been  issued  in  pay- 
ment for  property  purchased  by  the  corporation  as 
necessary  and  for  its  needs.**  However,  to  render 
this  exemption  operative  it  is  essential  that  the 
property  be  such  as  is  necessary  for  the  business  for 
which  the  corporation  id  organized,*^  and  that  it 
shall  be  taken  at  its  fair  and  reasonable  value.^' 
While  a  mere  mistake  or  error  of  judgment,  either 
as  to  the  necessity  of  the  purchase  or  the  value  of 
the  property,  if  made  in  good  faith,  will  not  sub- 
ject stockholders  to  liability,*'  if  the  property  is 
intentionally  overvalued  the  pretended  payment  will 
not  protect  them.**  Whether  the  purchase  at  the 
price  was  made  in  good  faith  or  was  simply  a  scheme 
to  evade  the  statute  is  a  question  of  fact  for  the 
jury.«» 

[$  1518]  (c)  Subscription  and  Payinent  of 
Minlninm  Capital  Stock  before  Transacting  Busi- 
ness. By  statute  in  some  jurisdictions,  persons 
who  organize  a  company  and  transact  business  in 
its  name  before  the  minimum  capital  stock  pre- 
scribed by  the  governing  statute  has  been  sub- 
scribed for  are  liable  to  creditors  to  make  good  the 
minimum  capital  stock  with  interest  if  necessary  to 
discharge  the  corporate  debts.'**  So  also  it  may  be 
provided  that  no  corporation  shall  transact  business 


Contra  Chrlstl  v.  Bowne,  81  Hun  107, 
SI  NTS  390;  Jonea  v.  Mall,  etc..  Pub. 
Co.,  80'  Hun  S68,  30  NTS  335. 

U.  King  v.  Duncan,  38  Hun  <N. 
T.)    461. 

19.  White  v.  Jones,  167  N.  T.  158, 
80  NB  422  [rev  45  App.  Dlv.  241,  61 
NTS  21]  (holdine  further  that  this 
rule  applies,  although  the  assess- 
'  ment  was  made  for  the  purpose  of 
Increasing  the  amount  of  money  In 
the  treasury,  and  not  for  the  pur- 
pose of  completing  the  payment  of 
the  capital  stock  left  unpaid  because 
of  an  overvaluation;  It  was  said:  "The 
purpose  of  the  statute  was  the  pro- 
tection of  creditors,  and  It  is  not  ap- 
Sarent  how  an  earlier  payment  would 
ave  proved  a  greater  protection  than 
the  payment  as  made  to  the  subse- 
quent creditors"). 

30.  GrifCeth  v.  Oreen,  129  N.  T. 
617,  29  NK  83S  [aff  69  Hun  619,  13 
NTS  470];  Veeder  v.  Mudgett,  96  N. 
T.    296. 

21.  Grlffeth  v.  Green,  129  N.  T. 
617,  29  NE  838;  Veeder  v.  Mudgett, 
96    N    T     295 

la]  Xa.  support  of  this  view  It  was 
said  that  the  creditor  has  all  the 
security  as  to  the  original  stock 
which  the  statute  ever  contemplated 
without  such  added  liability.  If 
there  had  been  no  increase  he  would 
have  had  for  his  reliance  the  full- 
paid,  original  capital  in  the  treasury 
of  the  corporation.  But  he  has  that 
still,  after  the  increase.  It  is  there 
Just  the  same,  and  gives  him  its  se- 
curity exactly  as  before.  Manifest- 
ly the  unpaid  increase  ought  not  in 
Justice  to  either  party  to  affect  the 
full-paid  original,  and  the  rights  and 
Ilabnities  of  its  holders.  If  the  stat>- 
ute  means  that  the  increased  .stock 
by  itself,  and  its  holders  by  them- 
selves, shall  be  subject  to  precisely 
the  same  liabilities  as  was  the  origl- 
pal  stock  by  itself  and  its  holders  by 


themselves,  all  the  language  of  the 
act  Is  satisfied,  no  Justice  Is  done 
to  the  creditors,  and  a  dead  liability 
is  not  revived.  In  that  event  the 
holders  of  the  increased  stock  be- 
come liable  to  creditors  up  to  the 
par  value  of  such  Increased  stock. 
The  fund  that  is  in  default  is  made 
good;  the  fund  that  is  not  in  default 
is  left  unharmed.  Veeder  v.  Mud- 
gett, 95  N.  T.  296,  312. 

33.     Booth  V.  Campbell,  37  Md.  522. 

33.  Foote  V.  GrelUck.  166  Mich. 
636,    132    NW   473. 

34.  Close  V.  Noye,  147  N.  T.  697, 
41  NB  670  [rev  26  NTS  931;  Her- 
bert V.  Duryea,  87  Hun  288,  83  NTS 
1037;  Powers  v.  Knapp,  85  Hun 
38,  32  NTS  622  [aff  158  N.  T.  733. 
53  NE  1131];  Rowell  v.  Lambert,  66 
Hun  4,  20  NTS  822;  Brown  v.  Smith, 
13  Hun  408  [aff  80  N.  T.  660  mem]. 
Contra  Brown  v.  Torrey,  42  N.  T. 
Super.    1, 

36.  Powell  V.  Hurray,  167  N.  T. 
717,  53  NE  1130  [aff  3  App.  Dlv.  273. 
38  NTS  233];  Montgomery  v.  Brush 
Electric  Ilium.  Co.,  48  App.  Dlv.  12, 
62  NTS  606  [aff  168  N.  T.  657  mem, 
61    NE    1131    mem]. 

36.  White  V.  Jones,  86  Hun  57,  84 
NTS  203  [rev  on  other  grounds  155 
N.  T.  475,  50  NE  289]. 

37.  Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  T.  87,  92;  Douglass  v. 
Ireland,  73  N.  T.  100;  Schenck  v.  An- 
drews, 57  N.  T.  133. 

"It  is  not  enough  to  prove  that 
the  property  was  purchased  and  paid 
for  at  an  overvaluation  through  a 
mistake  or  error  of  judgment  on  the 
part  of  the  trustees,  but  that  it 
must  be  shown  that  the  purchase  at 
the  price  agreed  upon  was  in  bad 
faith  and  to  evade  the  statute." 
Lake  Superior  Iron  Co.  v.  Drexel, 
supra. 

38.  National  Tube-Works  Co.  v. 
GilflUan,  124    N.   T.   302,   2S   NE   638; 


Blake  ▼.  Orlswold.  108  N.  T.  429. 
9  NX)  4S4;  Boynton  v.  Hatch,  47  N. 
T.   226. 

"All  that  is  necessary  to  estab- 
lish the  legal  fraud  and  take  the 
stock  isauedout  of  the  immunity  as- 
sured to  stock  honestly  Issued  in 
pursuance  of  the  act  of  1853  is  to 
prove  two  facts:  (1)  That  the  stock 
Issued  exceeded  In  amount  the  value 
of  the  property  in  exchange  for 
which  it  was  issued;  and  (2)  That 
the  trustees  deliberately  and  with 
knowledge  of  the  real  value  of  the 
property  over-valued  it,  and  paid  in 
stock  for  It  for  an  amount  which 
they  knew  was  in  excess  of  its  actual 
value."  Lake  Superior  Iron  Co.  ▼. 
Drexel,    90    N.    T.    87,   92. 

39.  Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  T.  87;  White  v.  Jones. 
86  Hun  67,  34  NTS  203  [rev  on  other 
grounds    155    N.    T.    475,   60    NE   289]. 

[a]  OooA  will  of  lnmtB»mm. — ^Where 
a  corporation  succeeds  to  the  busi- 
ness of  a  partnership  the  good  will 
of  the  business  may  be  considered 
as  an  asset  in  determining  the  value 
of  the  firm  property.  White  v. 
Jones,  79  App.  Dlv.  373,  79  NTS  581. 

30.  Smith  V.  Citizens',  etc..  Bank, 
(Qa.)  98  SE  466;  Wells  v.  IveyTl** 
Ga.  648.  87  SE  661;  Walters  v.  Por- 
ter,  3  Oa.   A.  73,  69  SB  462. 

"Creditors  have  the  right  to  .pre- 
sume that  the  minimum  capital  stodc 
allowed  by  the  charter  has  been  sub- 
scribed fiom  the  fact  that  the  corpo- 
ration has  commenced  business.  It 
this  pre.iumptlon  is  found  to  be  un- 
true, then  those  who  are  responsible 
for  the  business  of  the  corporation 
are  liable  for  its  debts,  at  least  to 
the  extent  of  the  minimum  capital 
stock,  with  Interest."  Walters  v.  Por- 
ter,   supra. 

[a]  lleasare  of  liability. — ^In  an 
action  by  a  receiver  of  an .  insolvent 
corporatfon.organized  bej^oret  the  mini- 
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until  at  least  one  half  of  its  capital  shall  have  been 
sobsciibed  and  at  least  twenty  per  cent  thereof 
aetnally  paid  in)  and  further  that  if  any  obligation 
be  contracted  in  violation  thereof  the  stockholders 
shaU  be  personally  liable  thereon.  In  construing  a 
statute  of  this  nature  it  has  been  held  that  an 
acceptance  of  an  assignment  of  a  lease  and  assump- 
tion of  obligations  thereunder  constitute  the  incur- 
ring of  an  obligation  within  the  meaning  of 
the  statute,  and  it  has  been  held  tiiat  parties 
who  had  subscribed  for  stock  in  the  corpora- 
tion, accepted  ofiSce  in  it,  and  assumed  to  act  as 
directors  in  the  transaction  of  corporate  business, 
eonld  not  deny  that  they  were  stockholders.'^  The 
liability  under  such  a  statute  is  primary  and  abso- 
lute, attaching  upon  the  contracting  of  the  debt  by 
the  corpKjration.'* 

li  1519]  (d)  Filing  Letters  Patent  and  Affi- 
davits as  to  Payment  of  Stock.  Some  statutes  pro- 
vide that,  in  order  to  relieve  stockholders  of  a  cor- 
poration from  personal  liability  for  corporate  debts, 
the  corporation  must  record  with  the  clerk  of  the 
circuit  eourt  of  the  county  where  its  principal  place 
of  business  is  located  its  letters  patent,  with  a  cer- 
tified copy  of  its  charter,  and  thereafter  file  with 
the  secretary  of  state  and  with  the  clerk  aforesaid 
affidavits  by  the  treasurer  after  the  letters  patent 
have  been  issued  that  ten  per  cent  of  the  capital 
stock  has  been  subscribed  and  paid.^^  It  has  been 
said  that  such  a  statute  is  neither  remedial  nor  penal, 
but  requires  the  act  as  showing  g^od  faith  in  the 
organization  of  the  company  and  that  incorporators 
intend  to  do  business  under  the  charter  and  not^as 
individuals.''*  A  substantial  compliance  with  the 
terms  of  the  statute  will  exempt  the  stockholders 
from  liability  for  debts  of  the  corporation.^'  But 
affidavits  made  before  but  filed  after  letters  patent 
issued  will  not  satisfy  requirements  of  the  statute." 

[i  1520]     (e)    Filing  Articleg  of  Incorporation. 


The  requirement  of  most  of  the  statutes,  relating  to 
the  organization  of  corporations,  that  articles  of 
incorporation  shall  be  filed  with  the  secretary  of 
state  or  other  designated  public  officers  is  generally 
held  to  be  mandatory  and  a  compliance  therewith 
a  condition  precedent  to  the  right  to  exercise  corpor- 
ate powers,  and  where  debts  are  contracted  by  an 
organization  assuming  to  act  as  a  corporation  without 
a  compliance  with  this  requirement  the  stock- 
holders will  be  held  liable  as  partners."^  A  fortiori 
would  this  seem  to  be  so  where  statutes  containing 
this  requirement  expressly  declare  that  in  case  of 
noncompliance  therewith,  the  stockholders  shall  be 
held  so  liable,'^  although  there  is  authority 
apparently  to  the  contrary. '°  The  mere  recording 
of  the  articles  of  incorporation  of  a  proposed 
county  agricultural  eociety  with  a  certificate  of 
the  election  of  its  officers  in  the  office  of  the  reg- 
,  ister  of  deeds  is  insufficient  to  invest  such  body  with 
corporate  powers,  under  a  statute  providing  that 
upon  filing  a  certificate  of  such  organization,  with 
a  copy  of  the  constitution,  such  society  shall  have 
all  the  powers  of  a  corporation  necessary  to  promote 
the  objects  thereof  as  such  "filing"  is  a  condition 
precedent  to  the  vesting  of  such  powers.  Until  the 
"filing"  of  the  certificate  of  organization  and  a 
copy  of  the' constitution  in  the  office  of  the  register 
of  deeds,  the  organizers  of  such  society,  having  no 
legal  right  to  act  as  a  corporation,  are  liable  as 
copartners  for  its  debt".*" 

[f  1521]  (f)  Beporting  Organization  to  Sec- 
retary of  State.  Under  some  statutes  where  a 
corporation  fails  to  make  report  of  its  organiza- 
tion to  the  secretary  of  state  within  a  designated 
time  the  charter  granted  shall  be  void,  and  all  per- 
sons doing  business  under  it  shall  be  liable  as  part- 
ners as  to  business  transacted  by  it.*^  The  stock- 
holders of  such  a  corporation,  including  one  who 
bought  his  stock  after  the  company  had  lost  its  right 


mum  capital  stock  had  been  sub- 
scribed, under  Civ.  Code  (1895)  § 
1856,  providing  that  persons  organlsc- 
Ingr  a  corporation  and  transacting 
business  under  such  circumstances 
shall  be  liable  to  creditors  to  make 

f;ood  the  minimum  capital  stock,  with 
nterest,  the  measure  of  liability  was 
the  difference  between  the  amount  of 
stock  subscribed  and  the  amount  re- 
quired by  the  charter  to  be  subscribed 
as  the  minimum  capital  before  the 
transaction  of  any  business,  such 
amount  or  portion  thereof  being  nec- 
essary to  the  payment  of  corporate 
debts.  Walters  v.  Porter,  3  Ga.  A. 
73,  59  SB  4«2. 

[b]  OodUlcatloB  of  oomnum  law.— 
This  was  the  law  in  Georgia  independ- 
ent of  any  statutory  provision  and  is 
merely  a  codification  of  the  rule  there- 
tofore laid  down  by  the  supreme 
court  of  that  state.  Burns  v.  Beck, 
83  Ga.  471,  10  SB  121;  Zwletusch  v. 
Becker,    163   Wis.   213,   140   NW   1066. 

31.  Helnze  v.  South  Green  Bay 
Land,  etc.,  Co.,  109  Wis.  99,  SB  NW 
145. 

32.  Flour  City  Nat.  Bank  v.  Wech- 
selberg,  46  Fed.  647  (construing  W1& 
Rev.  St.  {  1773).  __ 

33.  Humphreys  v.  Drew,  69  Pla. 
295,  52  S  362;  Helnburg  v.  Thompson, 
47  Pla.  163,  37  S  71. 

[a]  Pnrposa  of  statntory  xaqnlre- 
mant. — "The  tiling  of  the  letters 
[patent]  gives  public  notice  of  the 
powers,  privileges,  and  limitations  of 
the  corporation,  and  of  the  acceptance 
of  the  charter.  The  filing  of  the  affi- 
davits gives  public  notice  that  a  cer- 
tain percentage  of  the  capital  stock 
has  been  subscribed  and  paid,  show- 
ing that  the  corporation  .has  been 
actually  organized  In  good  faith,  and 
that  the  corporators  Intend  to  do 
business  under  the  charter,  and  not 
as  individuals  and  that  there  has  been 
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no  abandonment  of  the  enterprise  as 
a  corporation.  It  shows  also  that 
there  has  come  into  the  hands  of  the 
treasurer  a  sum  of  money  which  con- 
stitutes an  asset  to  which  creditors 
may  look  for  payment,  and  that  the 
balance  of  the  capital  stock  is  a  po- 
tential thing  of  value  to  creditors." 
Heinberg  v.  Thompson,  47  Fla.  163, 
87  S  71. 

[bj  Vatnr*  of  UabUl^  crMit«<U— 
"A  failure  to  file  the  affidavits  does 
not  create  a  liability  against  the  in- 
corporators and  stockholders  for  the 
debts  incurred  in  the  name  of  the  cor- 
poration, but  such  liability  having  at- 
tached to  them  as  Individuals  it  con- 
tinues as  such  against  them  ifntil 
liquidated  or  settled."  Winfleld  v. 
Trultt,  71  Fla.  88,  70  S  776. 

[c]  Bstoppal. — The  fact  that  cred- 
itors have  dealt  with  a  corporation 
as  such  does  not  estop  them  from  en- 
forcing the  personal  liability  of  the 
stockholders.  Charles  v.  Young,  74 
Fla.  298,  76  S  869;  Helnburg  v. 
Thompson,    47   Pla.    163,    37    S   71. 

34.  Winfleld  V.  Truitt,  71  Fla.  S8, 
70  S  775. 

86.  McNeill  V.  Wood,  66  Fla.  863, 
68  S  719 

36.  Heinbers  v.  Thompson,  47  Fla. 
163,  37  S  71. 

37.  Ark. — Oamett  v.  Richardson, 
35  Ark.  144. 

111.— Blgelow  V.  Gregory,  78  111.  197 
(construing  Wisconsin  statute). 

Mo. — Richardson  V.  Pitts,  71  Uo. 
128 

Nebr. — Abbott  v.  Omaha  Smeltlnir. 
etc.,  Co.,  4  Nebr.  416. 

N.  Y. — Jessup  V.  Carnegie,  44  N. 
Y.  Super.  260  [rev  on  other  grounds 
80  N.  Y.  441,  36  AmR  643]  (constru- 
ing Iowa  statute). 

Pa. — New  York  Nat.  Ehcch.  Bank  v. 
Crowell,  177  Pa.  313,  85  A  618;  Ouck- 
ert  V.  Hacke,  159   Pa.  803,  28  A  249. 


But  see  Pierce  ▼.  Hacke,  1  Fa.  Dlst. 
617.  . 

Tex. — American  Salt  "Co.  v.  Helden- 
heimer,  80  Tex.  344,  15  SW  1038,  26 
AmSR  743;  De  Soto  Bank  v.  Reed, 
50  Tex.  Civ.  A.  102,  108,  109  SW  256 
[cit  Cyc]. 

Wis. — Slocum  ▼.  Head,  105  Wis. 
431,  81  NW  673,  50-I.RA  324. 

"One  of  the  purposes  of  the  act  be- 
ing exemption  from  personal  liabil- 
ity in  the  transaction  of  business,  It 
was  obviously  material  that  the  pub- 
lic should  have  notice;  and  notice  by 
record  was  accordingly  prescribed. 
Failure  to  record  was  failure  to  com- 
ply with  one  of  the  express  condi- 
tions of  the  act,  and  consequently  of 
exemption  from  liability."  Guckert  v. 
Hacke,  159  Pa.  303,  28  A  249. 

[a]  Tliis  la  tlM  last  of  ■nooMMlv* 
•traa  required  to  be  taken,  and  the 
right  to  begin  the  transaction  of  cor- 
porate business  is  made  to  depend  on 
the  taking  of  this  step.  Guckert  v. 
Hacke,  159  Pa.  303,  28  A  249. 

rb]  Seooxdlsir  of  the  orUflnal  a>- 
ttolM  of  inoorpormtloa  Instead  of  m 
▼exUed  oopy  will  not  enable  incor- 
porators to  avoid  liability  to  credi- 
tors of  the  corporation  as  copartners, 
where  the  statute  requires  that  a 
"copy"  of  the  articles  of  incorpora- 
tion verified  under  oath  by  two  or 
more  of  the  persons  signing  the  same 
as  a  true  copy  of  the  original  articles 
of  incorporation  shall  be  recorded  in 
the  office  of  the  registry  of  deeds. 
Slocum  V.  Head,  105  Wis.  481.  81  NW 
673,  50  LRA  324. 

3a  Globe  Pub.  C!o.  v.  State  Bank, 
41  Nebr.  176,  59  NW  683,  27  LRA 
864. 

39.  Davenport  First  Nat.  Bank  v. 
Davies,  43  Iowa  424. 

40.  Bergeron  v.  Hobbs,  96  Wis. 
641,  71   NW  1056,   66  AmSR  86. 

41.  Hessig-EllUs  Drug  Co. 
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to  do  business  because  of  its  failure  to  report  the 
organization  to  the  secretary  of  state,  are  liable  to 
creditors  since  all  did  the  business  of  the  corpora^ 
tion  in  contemplation  of  law  as  well  as  its  officers 
and  agents." 

[$  1522]  (g)  Publishing  Notice  of  Org«iiz»- 
tion.  In  some  jurisdictions  stockholders  are  per- 
sonally liable  where  there  is  a  failure  substantially 
to  comply  with  requirements  that  a  notice  of  incor- 
poration containing  specified  details  as  to  the  nature 
of  the  incorporation  shall  be  published.*'  It  is  held 
that  the  word  "and"  in  these  statutes  should  be 
construed  to  mean  "or,"  and  that  a  noncompliance 
with  the  requirements  either  as  to  organization  or 
publicity  will  render  the  stockholders  liable  for 
debts  of  the  corporation.**  Nevertheless  these  stat- 
utes relate  only  to  defects  in  organization  and  pub- 
licity, and  do  not  apply  to  errors  arising  from  the 
subsequent  conduct  of  the  corporate  business,  either 
as  between  the  corporation  and  its  stockholders  or 
between  the  corporation  and  the  general  public.** 
And  inasmuch  as  substantial  compliance  only  is 
exacted,  errors  either  of  omission  or  commission 
which  are  purely  technical  in  character,  and  are  not 


likely  to  disturb  the  general  policy  of  the  statute 
or  work  injury  to  an  appreciable  extent  to  any  one 
dealing  with  the  corporation,  ought  not  to  be  given 
force  to  charge  personal  liability  upon  a  stock- 
holder.** There  is  a  failure  to  comply  substantially 
with  the  requirements  of  these  statutes,  where  there 
is  an  entire  failure  to  publish  any  notice  of  incor- 
poration.*^ But  publication  of  an  abstract  of  the 
articles  of  incorporation  which  contains  all  the 
requirements  of  the  statute  for  a  notice  and  which 
answers  all  the  purposes  of  a  notice  is  a  sufficient 
compliance  with  the  statute.**  Publication  of  the 
articles  of  incorporation  will  of  course  be  insufficient 
where  the  articles  do  not  furnish  the  information 
which  the  notice  is  required  to  g^ive,**  and  the  publi- 
cation of  a  notice  will  be  insufficient  where  in  viola- 
tion of  the  statute  it  fails  to  state  fully  the  amount 
of  the  stock  authorized  or  the  terms  and  condition 
under  which  it  was  to  be  paid  in.**  The  f  aet  that  the 
defects  are  due  to  typographical  error  is  of  no 
importance,  where  there  is  nothing  in  the  context 
from  which  the  ordinary  reader  would  or  could 
correct  the  error.*^  However,  typographical  errors 
in  the  notice  which  have  no  tendency  to  mislead  will 


kerson,  IIS  Miss.  668,  76  S  670. 

4a.  HesBls-ElUa  Drug  Co.  v.  WU- 
kerson,  115  Miss.  668,  76  S  670. 

48.    See  Intra  this  note. 

[a]  The  Xowa  atatntcs  provide 
that  a  notice  shall  be  published  for 
four  weeks  in  succession  in  some 
newspaper  as  convenient  as  practi- 
cable to  the  principal  place  of  busi- 
ness, givlne  the  name  of  the  corpo- 
ration and  its  principal  place  of  busi- 
ness; general  nature  of  its  business; 
amount  of  capital  stock  authorized 
and  the  time  and  condition  which  it 
is  to  be  paid  in;  time  of  the  com- 
mencen^ent  and  termination  of  the 
corporation;  by  what  officers  its  af- 
fairs are  to  be  conducted  and  the 
time  and  manner  of  their  elections; 
the  highest  amount  of  Indebtedness 
to  which  it  has  been  at  any  time  sub- 
jected; whether  private  property  is 
to  be  exempt  from  corporate  debts, 
and  whether-  proof  of  publication 
shall  be  filed  with  the  secretary  of 
state;  that  the  corporation  may  com- 
mence business  as  soon  as  its  certifi- 
cate is  Issued  by  the  secretary  of 
state;  and  that  its' acts  shall  be  valid 
if  the  publication  in  a  newspaper  is 
made  within  three  months  from  the 
date  of  the  certificate.  On  failure  sub- 
stantially to  comply  with  these  re- 
quirements in  relation  to  organiza- 
tion and  publicity  the  individual 
firoperty  of  stockholders  shall  be 
iable  for  its  corporate  debts,  ex- 
cept that  stockholders  in  railroad  and 
street  railway  companies  shall  be 
liable  only  for  the  amount  of  stock 
therein.  Code  S!  1612-1616.  See 
Parsons  v.  Rinard  Grain  Co.,  173  NW 
276;  Brlnkley  Car  Works,  etc.,  Co.  v. 
Curfman,  136  Iowa  476,  114  NW  12; 
Clinton  Novelty  Iron  Works  v. 
Nelting,  134  Iowa  311,  111  NW 
974. 

tb]  Tbe  aunnesots  atetiiteB  con- 
tain provisions  similar  to  those  of 
the  Iowa  statutes.  See  National  New 
Haven  Bank  v.  Northwestern  Guar- 
anty Loan  Co..  61  Minn.  376,  63  NW 
1079. 

tc]  la  XentnotT  under  earlier 
statutes  it  was  necessary  to  publish 
a  notice  of  Incorporation.  See  Clark 
V.  Richardson,  31  SW  878;  Bamberger 
V.  White,  6  KyL,  292. 

44b  Eisfeld  v.  Kenworth,  60  Iowa 
389,  390  (where  It  was  said:  "It 
seems  to  us  unreasonable  to  hold  that 
the  Legislature  Intended  that  the 
corporators  might,  with  Impunity, 
omit  either  organization  or  publicity, 
and  would  be  liable  only  In  case  they 
omitted  both"). 

«5.     Brlnkley  Car  Works,  etc.,  Co. 


v.   Curfman,   136   Iowa  47C.  114   NW 
12. 

[a]  Aots  prior  to  •egnlattlon  of 
■took, — A  stockholder  Is  not  relieved 
of  his  individual  liability,  under 
Code   t   1616,  for  a  debt  of  the  cor- 

ftoratlon  because  of  failure  to  pub- 
Ish  notice  of  its  incorporation,  by 
reason  of  his  not  being  an  organizer 
or  promoter  of  It,  he  having  become 
a  stockholder  within  the  three 
months  allowed  for  the  publication, 
and  the  debt  havlni  been  incurred 
after  he  became  a  stockholder  and 
after  expiration  of  snch  three 
months,  and  there  being  no  showing 
that  he  did  not  at  such  times  know 
all  the  facts.  Clinton  Novelty  Iron 
Works  V.  Nelting,  134  Iowa  311,  111 
NW   974. 

4e.  Brlnkley  Car  Works,  eto^  Co. 
V.  Curfman,  136  Iowa  476,  114  NW  12; 
Seaton  v.  Orimm,  110  Iowa  146,  81 
NW  226. 

[a1  malekdlnr  notlee^-A  state- 
ment of  an  amount  grossly  exceed- 
ing what  the  Indebtedness  might  be, 
being  more  misleading  than  the  omis- 
sion of  any  reference  whatever  to 
indebtedness,  does  not  comply  with 
S  1611,  requiring  the  articles  of  in- 
corporation to  fix  the  highest  amount 
of  Indebtedness,  which  shall  not  ex- 
ceed two  thirds  of  the  capital  stock, 
and  therefore  renders  the  stockhold- 
ers individually  liable  under  Code 
S  1616.  Parsons  v.  Rinard  Grain  Co., 
(Iowa)    173    NW   276. 

47.  Houts  V.  Sioux  City  Brass 
WJrks,  134  Iowa  484,  110  NW  166; 
Clinton  Novelty  Iron  Works  v.  Nett- 
ing, 134  Iowa  211,  111  NW  974;  Mar- 
shall V.  Harris,  66  Iowa  182,  7  NW 
509;  Eisfeld  v.  Kenworth,  60  Iowa 
389 

Cal  "Xh*  obJMt  of  notice  (1)  is 
twofold — to  charge  all  persons  with 
knowledge  of  corporate  character, 
and  to  impart  knowledie  as  to  the 
extent  of  the  powers  and  the  meas- 
ure of  the  responsibilities  assumed 
by  the  corporate  body."  Brlnkley 
Car  Works,  etc.,  Co.  v.  Curfman, 
136  Iowa  476,  114  NW  12.  (2)  "Where 
a  body  of  men,  large  or  small,  con- 
tract a  liability,  but  with  the  design 
of  escaping  individual  liability,  there 
is  much  reason  for  providing  not 
only  that  they  shall  provide  for  In- 
dividual exemption  by  recorded  ar- 
ticles, but  shall  publish  to  the  world 
the  fact  that  they  claim  such  ex- 
emption. It  is  true  that  the  publi- 
cation could  not  be  presumed  to  give 
actual  notice  to  a  large  number  of 
those  who  may  deal  with  the  cor- 
poration. The  publication  need  con- 
tinue only  four  weeks,  while  the  cor- 


poration mar  by  renewa.1  continue 
indefinitely.  StUl  the  publication 
would  tend  to  flz  the  character  of 
the  corporators  as  doing  business  un- 
der a  claim  of  Individual  exemption. 
and  those  who  deal  with  them  may 
properly  enough  be  required  to  take 
notice  of  It."     Eisfeld  v.   Kenworth, 

60  Iowa  889.  S91. 

48.  Brlnkley  C!ar  Works,  etc.,  Co. 
V.  Curfman,  136  Iowa  476,  114  NW 
12  (holding  that  stockholders  were 
not  made  liable  on  the  corporation's 
Insolvency  for  lumber  sold  to  it,  be- 
cause the  articles  of  Incorporation, 
which  were  published  as  the  stat- 
utory notice,  did  not  show  the  terms 
on  which  the  amount  of  stock  au- 
thorized. In  excess  of  the  amount  to 
be  Issued  on  organization,  should  be 
paid  in,  where  the  notice  given  dis- 
closed that  the  corporation  would 
start  business  with  a  certain  issue 
of  stock  and  the  creditor  contracted 
understandingly  on  that  basis,  and 
could  not  have  been  prejudiced  by 
the  omission  to  comply  technically 
with  the  statute);  Park  v.  Zwart.  9! 
Iowa  37,  39,  60  NW  220  (holding  that 
publication  of  articles  -  statin?  that 
the  corporation's  highest  Indebted- 
ness shall  be  "two  thirds  of  the 
amount  of  the  capital  stock  sub- 
scribed," is  a  sufficient  compliance 
with  a  statute  which  requires  the 
"highest  amount"  to  be  stated;  "the 
amount  of  the  capital  stock  sub- 
scribed was  ascertainable  at  any 
time,  and  thereby  the  limit  definitely 
known");  Thornton  v^  Balcom,  86 
Iowa  198,  200,  52  NW  190  (holding 
that  publication  of  articles  stating 
that  "the  total  Indebtedness  of  this 
corporation  shall  not  at  any  one  time 
exceed  three  hundred  dollars,  except 
by  a  majority  vote  of  the  stockhold- 
ers present  at  a  called  or  annual 
meeting"  is  a  sufficient  compliance 
with  the  statute,  and  the  court  con- 
sidered that  the  highest  amount  of 
Indebtedness  was  sufficiently  fixed  by 
the  statement,  saying  that  "the  fact 
that  it  might  be  changed  by  an  in- 
crease or  diminution  Is  not  a  de- 
parture from  the  requirements  of  the 
statute"). 

48.  Heuer  v.  Carmichael,  82  Iowa 
288,  47  NW  1034  (failure  to  designate 
highest  limit  of  indebtedness) ;  Clegg 
V.  Hamilton,  etc..  County  Orange  Co., 

61  Iowa  121,  16  NW  865  (failure  to 
show  when  the  corporation  was  to 
begin  and  terminate  and  where  its 
place  of  business  was). 

BO.     Kimball   v.    Davis,   62    Mo.  A. 
194  (construing  Iowa  statute). 
Bl.    lOroball   v.   Davis,    62    Mo.  A 


For  l»t«r  oases,  darelopmemts  and  dhaagf  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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not  render  it  insnfSeient.'*  Pnblioation  of  the 
notice  in  a  veekly  paper  in  a  small  town  more  than 
sixty  miles  by  rail  from  the  plaoe  of  business  of 
the  corporation  does  not  satisfy  the  requirement  of 
the  statute  that  notice  be  published  in  some  news- 
paper as  convenient  as  practicable  to  the  principal 
place  of  business  of  the  corporation,  where  the  eor- 
poration's  place  of  business  was  in  a  large  oity 
having  many  newspapers  with  large  circulation.'* 
Failure  to  file  in  the  office  of  the  secretary  of  state 
a  copy  of  the  articles  of  incorporation**  or  an 
affidavit  of  publication'*  or  a  mere  failure  to  comply 
with  the  requirements  as  to  posting  a  copy  of  the 
by-laws  and  a  statement  of  the  capital  stock  at  the 
principal  place  of  doing  business**  is  not  snob  a 
substantial  failure  to  comply  with  the  statutory 
requirements  as  will  render  the  stockholders  liable 
for  the  debts  of  the  corporation.  So  it  has  been 
held  that  the  stockholders  do  not  become  liable  for 
corporate  debts  which  accrued  in  favor  of  other 
stockholders  after  the  publication  of  the  notice  of 
incorporation,  although  the  creditors  knew  that  the 
notice  was  not  published  until  after  the  expiration  of 
three  months  from  the  filing  of  the  articles.*^  It 
has  been  held  that  a  construction  company  which  is 
organized  for  the  purpose  of  furnishing  materiab 
for  building  and  equipping  railways  is  a  railway 
corporation  within  the  proviso  of  the  statute  that 
stockholders  in  railway  companies  shall  be  Liable 
only  for  the  amount  of  stock  held  by  them  therein." 
[$  1523]  (h)  Publishing  Statement  of  Liabili- 
tiee.  In  some  of  the  states  there  are  statutes  requir- 
ing the  officers  of  corporations  to  publish '  annually 
a  statement  of  corporate  liabilities,  and  providing 
that  a  default  in  the  publication  of  such  statement 
shall  subject  the  stockholders  to  personal  liability 
for  the  corporate  debts."  These  statutes  are  penal  in 
eharacteir  and  consequently  subject  to  strict  con- 
BtrnctioD.*"    Where  the  statute   provides   for   the 


giving  of  Dotiee  of  "existing  debts"  of  the  oor- 
poration  it  is  essential  to  the  liability  of  stock- 
holders that  the  credit  should  have  been  given  while 
the  corporation  was  in  default  of  the  required  notice. 
The  statutes  have  no  application  where  the  debts  are 
contracted  before  the  corporation  was  in  default.*^ 
And  there  is  no  "existing  debt"  within  the  meaning 
of  these  statutes  at  the  time  of  the  filing  of  the 
required  notice  arising  from  a  contract  for  the  pur- 
chase of  merchandise  to  be  delivered  in  installments 
at  future  times  where  no  delivery  of  goods  had  been 
made  at  the  time  of  filing  the  notice.*^  The  filing  of 
a  false  certificate  is  not  a  compliance  with  the 
requirements  and  does  not  relieve  the  stockholders 
from  the  liability  imposed  by  the  statutes.*'*  And 
the  fact  that  at  the  time  of  the  contracting  of  the 
original  debt  the  corporation  was  insolvent,  to  the 
knowledge  of  the  creditor,  does  not  affect  the  opera- 
tion of  the  statute  and  the  liability  of  the  stock- 
holders thereunder.**  The  statutes  do  not  impose 
liability  for  default  in  publication  of  the  statement 
in  favor  of  creditors  having  actual  knowledge  at  the 
time  of  giving  credit  of  the  financial  condition  of 
the  corporation  through  eofamiercial  agencies  or 
otherwise.** 

*  [i  1524]  (1)  tJnfaitlifiiliMSS  M  to  O«rporate 
Business  by  Stockholdeis.  Unfaithfulness  in  the 
transaction  of  the  business  of  a  corporation  by  a 
stockholder  for  which  he  may  be  held  liable  for  cor- 
porate debts  under  the  provision  of  a  statute  impos- 
ing Liability  for  fraud,  unfaithfulness,  or  dishonesty 
in  the  discharge  of  his  duties  must  be  more  than 
such  a  failure  to  carefull;^  superintend  corporate 
affairs  on  business  principles  as  may  be  attributed 
solely  to  incompetency  or  lack  of  business  qualifica- 
tions.** Statutes  of  this  character  being  exceedingly 
drastic  must  be  applied  with  care  and  caution  in  all 
cases.*^  However,  it  is  not  necessary  for  an  enforce- 
ment that  there  should  be  an  intentional  or  wiUful 


194  (eonstrulngr  Iowa  statute). 

sa.  Commercial  Nat.  Bank  v.  OH- 
iDsky,  142  Iowa  178,  181,  120  NW  47«. 
U4  AmSR  406  (so  held  In  respect  of 
a  notice  that  "the  private  property  of 
stockholders  was  exempt  from  corpo- 
rate suits,"  Instead  of  debts.  "Anv 
one  in  reading  the  notice  could  reach 
no  other  conclusion  than  that  the 
stockholders  were  not  to  be  liable  In 
suits  asainst  the  corporation  or  for 
claims  payable  by  the  corporation. 
This  was  equivalent  to  sayln?  that 
the  debts  of  the  corporation  might 
not  be  enforced  against  the  stock- 
holders. In  other  words,  Instead  of 
saying  private  property  would  be  ex- 
empt from  corporate  debts,  it  in  ef- 
fect declared  an  exemption  from  suits 
to  enforce  such  debts  which  would 
lead  to  the  same  result"). 

63.  Berkson  v.  Anderson,  115  Iowa 
874.  87  NW  402. 

64.  Davenport  First  Nat.  Bank  v. 
Davles,  43  Iowa  424,  435  (where  it 
was  said:  "It  cannot  be  claimed  that 
notice-publicity,  of  any  matter  Is 
given  by  instruments  and  documents 
filed  in  the  office  of  the  Secretary  of 
State.  I  am  unable  to  oall  to  mind 
a  single  Instance  where  notice,  re- 
quired by  the  laws  of  property  or 
contracts,  Is  Iznparted  by  documents 
filed  in  that  oRlce.  Practlcallv,  the 
filing  of  articles  of  incorporation  in 
the  Secretary's  office,  required  by  the 
•tatute,  imparts  no  publicity,  for  no 
nian  will  seek  knowledge  of  the  exist- 
ence of  a  corporation  there"). 

.  B8.  Commercial  Nat.  Bank  v.  Oll- 
Insky,  142  Iowa  178,  120  NW  47«,  184 
AmSR  408. 

_(•>  lAngan  v.  Iowa,  etc.,  Constr. 
Co..  4*  Iowa  817;  McKellar  v.  Stout, 
14  Iowa  869,  862.  To  same  effect  Na- 
tional New  Haven  Bank  v.  North- 
western Guaranty  Ijoan  Co.,  <1  Ifina. 


876.  68  NW  1079. 

'*rhe  'publicity'  provided  for,  re- 
lates to  those  Important  and  essen- 
tial publications  required  at  the  or- 
ganization of  the  corporation,  or  the 
Sremature  dissolution  of  the  same." 
[cKellar  v.  Stout,  supra. 

57.  Seaton  v.  Orlmm,  110  Iowa  148, 
81  NW  225  (since  publication  before 
the  creation  of  the  debt  la  a  substan- 
tial compliance  with  the  statutes,  and 
since  the  object  of  the  statutes  is  to 
Inform  persons  dealing  with  the  cor- 
poration that  they  are  dealing  with 
a  corporation,  and  not  a  natural  per- 
son). 

58.  tiangan  v.  Iowa,  eto.,  Constr. 
Co.,  49  Iowa  817;  Davenport  First 
Nat.  Bank  v.  Davles.  43  Iowa  424: 
Jessup  V.  Carnegie,  80  N.  Y.  441,  86 
AmR  648  (construing  Iowa  statutes). 

59.  Howe  V.  Boston  Carpet  Co.,  16 
Oray  (Mass.)  493;  Cable  v.  McCune, 
26  Mo.  371,  72  AmD  214;  SinghaUB  v. 
Piper  (Nebr.)  172  NW  528;  Porter  v. 
Sherman  County  Banking  C!o.,  36  Nebr. 
271,  64  NW  424;  Smith  v.  Steele.  8 
Nebr.  115;  Starkweather  v.  Brown,  25 
R.  I.  142,  56  A  201;  Elsbree  v.  Burt, 
24  R.  I.  322.  63  A  60;  Wing  v.  Slater, 
19  R.  I.  597,  36  A  302,  33  LRA  566. 

60:  enable  v.  McCune,  86  Ho.  371, 
72  AmD  214;  Slnghaus  v.  Piper, 
(Nebr.)  172  NW  523;  StaVkweather  v. 
Brown,  25  R.  I.  142,  66  A  201:  Wing 
V.  Slater,  19  R.  I.  697,  86  A  802.  83 
LRA  566. 

61.  (Jorder  v.  Plattsmouth  Can- 
ning Co.,  86  Nebr.  648,  54  NW  880; 
Porter  v.  Sherman  (^unty  Banking 
Co..  36  Nebr.  271,  64  NW  484;  Smith 
V.  Steele,  8  Nebr.  116. 

60.  Wing  V.  Slater,  19  R.  I.  697,  86 
A  808,  33  IjRA  666. 

661  Congdon  v.  Winsor,  17  B.  L 
236,  289,  21  A  640  (where  it  was 
said:     "Is  the  flUng  of  a  talM  .cer- 


tificate sufficient?.  To  hold  It  to  be 
sufficient  would  defeat  an  evident  pur- 
pose of  the  statute,  to  give  informa- 
tion to  creditors  of  the  aflFalrs  of  the 
company.  It  would  also  put  a  pre- 
mium upon  falsehood,  for  it  would 
declare  the  law  to  be  this:  If  officers 
of  a  company  say  nothing,  but  leave 
creditors  to  ascertain  its  standing  by 
inquiry,  the,  stockholders  are  liable 
for  the  debts;  but  if  they  put  a  lie 
upon  record  and  so  deceive  creditors, 
the  stockholders  are   exempt"). 

64.  Elsbree  v.  Burt,  24  R.  I.  322, 
68  A  60. 

68.  Vrooman  v.  R.  P.  Vansant 
Lumber  Co.,  216  Pa.  76,  80,  64  A  394 
(where  it  was  said:  '"The  filing  of 
the  annual  report  is  a  duty  Imposed 
upon  the  corporation  and  not  upon 
the  shareholders  individually.  '  At 
most,  the  filing  of  the  annual  report 
In  the  office  of  the  recorder  of  deeds 
Is  only  for  the  purpose  of  giving  no- 
tice to  persons  having  dealings  with 
the  corporation.  If  the  creditor  has 
obtained  from  any  other  source  the 
Information  that  he  could  have  re- 
ceived by  an  examination  of  such  re- 
port, he  cannot  be  said  to  have  been 
prejudiced  by  the  failure  of  the  cor- 
poration to  perform  that  duty"). 

66.  Rioe  V.  Madelia  Farmers' 
Warehouse  Co.,  87  Minn.  398,  401,  92 
NW  226  (where  It  was  said:  "The 
unfaithfulness  relied  upon  as  the 
basis  of  an  action  of  this  nature  must 
be  something  more  than  mere  neglect 
arising  out  of  a  failure  to  carefully 
oversee  and  superintend  corporate  af- 
fairs upon  strict  business  principles, 
— a  failure  really  and  solely  attribut- 
able to  Incompetency  or  lack  of  busi- 
ness qualifications"). 

67.  Rice  V.  Hadelia  Farmers^ 
Warehouse  <}0..  87  Minn.  398,  92  NW 
£86. 
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violation  of  a  legal  dnty."  Wor  is  it  necessary  that 
there  should  be  express  assent  to  a  wrongful  act 
which  has  been  committed  by  a  subordinate.** 

[$  1525]  (5)  Provisions  Imposing  Liability  for 
Particular  Debts.  Under  constitutional  and  statu- 
tory provisions  in  some  jurisdictions  individual 
liability  is  imposed  upon  the  stockholders  for  debts 
of  particular  classes,  more  ordinarily  for  labor 
claimsjo  Under  some  statutory  provisions  of  this 
class  the  liability  is  primary,^^  under  others  it  is 
secondary.^*'  A  constitutional  provision  making 
stockholders  individually  liable  for  labor  debts  does 
not  thereby  necessarily  make  them  primarily  liable, 
where  the  statute  effectuating  the  constitutional 
provision  allows  the  individual  liability  to  be 
enforced  at  any  time  after  the  return  of  the  ezeen- 
tion  unsatisfied,  or  after  the  corporation  has  been 
declared  bankrupt.^*  Where  the  statute  provides 
that  the  stockholders  shall  be  individually  liable  for 
all  labor  performed  for  the  corporation,  the  stock- 
holders are  jointly  and  severally  liable  as  partners.^* 
A  provision  that  the  stockholders  "shall  be  jointly 


and  severally  liable  in  their  individual  capacity  for 
all  labor  performed"  does  not  create  a  joint  and 
several  liability  in  the  strict  sense  so  as  to  require 
the  same  necessity  for  joining  all  stockholders  that 
would  exist  at  law  in  the  case  of  joint  promisors.^' 
[$  1526]  g.  Failure  to  Orgaidse,  or  Defective 
Incorporation" — (1)  Neither  Da  Jure  nor  De  Facto 
Existence.  According  to  the  decided  weight  of 
authority  persons  who  assume  to  act  as  a  corpora- 
tion when  they  have  neither  a  de  jure  nor  de  facto 
corporate  existence  sustain  the  relation  of  partners 
as  to  third  persons  and  are  individually  liable  as 
such  for  debts  contracted  by  it.^^  No  estoppel  arises 
from  the  fact  that  a  creditor  or  claimant  has  dealt 
with  an  association  as  a  corporation  unless  there 
is  a  corporation  either  de  jure  or  de  f  acto.'^  Espe- 
cially should  the  rule  apply,  where  at  the  time  the 
debt  was  incurred  the  association  had  no  color  of 
incorporation  and  the  members  thereof  knew  it  and 
actively  used  its  name  to  incur  the  obligation." 
And  a  fortiori  should  the  members  of  the  associa- 
tion be  ohai^d  as  partners  where  there  was  merely 


68.  Rice  V.  Madella  Farmers' 
Warehouse  Co.,  87  Mlnnf  >98.  92  NW 
226. 

69.  Rice  V.  Madelia  Farmers' 
Warehouse  Co.,  87  Minn.  SS8.  92  NW 
226. 

70.  See  statutory  provisions;  and 
Infra  this  section. 

Tl.  Claric  v.  Myers,  11  Hun  (N.  T.) 
608. 

73.  Ewlne  V.  Stults,  9  Ind.  A.  1, 
36  NE  170  [dlst  Shafer  v.  Morlarty, 
46  Ind.  9,  and  Tripp  v.  Huncheon,  82 
Ind.  307,  as  based  upon  and  following 
Marlon  Tp.  Union  Drain.  Co.  v.  Norrls, 
87  Ind.  424,  which  was  decided  under 
a  statute  imposlnir  personal  liability 
on  the  stockholders  of  drainage  asso- 
ciations which  are  corporations  with- 
out capital  stock];  Albltztlsui  ▼. 
Guadalupe  Y  Caloo  Mln.  Co.,  92  Tenn. 
fi98,  22  SW  739. 

73.  Peck  V.  Miller,  89  Mich.  594; 
Hanson    v.    Bonkersley,  37  Mich.  187. 

74.  Shurlow  v.  Lewis,  170  Mich. 
493,  136  NW  484,  41  LRANS  97S. 

75.  Pettibone  v.  McGraw,  6  Mich. 
441. 

76.  XnOivldTwl  rlsbta  Mia  llablU* 
ties  on  (allnrs  to  Isooinonit*  gwn^ 
•rally   see  supra   H  208-211. 

77.  U.  S.— Harrlll  v.  Davis,  168 
Fed.  187,  94  CCA  47,  22  LRANS  1163. 
See  also  Helsen  v.  Churchill,  205 
Fed.  368,  126  CCA  78  (decided  under 
Louisiana  statutes  and  apparently 
not  In  harmony  with  Louisiana  de- 
cision   cited   intra  note    82). 

Fla. — Humphreys  v.  Drew,  59  Pla. 
296,  52  S  362;  Helnburg  v.  Thomp- 
son, 47  Fla.  163,  37  S  71;  Taylor  v. 
Branham,   35   Fla.   297,   17  S  662. 

Ga. — Brooke  v.  Day,  129  Ga.  694, 
S9  SE  769;  McRee  v.  Quitman  Oil  Co., 
16  Ga.  A  12,   84   SB  487    [quot  Cyc]. 

111. — Loverin  v.  McLaughlin,  161 
111.  417,  44  NB  99  (dictum);  Peter- 
son, etc.,  Co.  T.  Thompson,  192  111. 
A.  589;  Liebold  v.  Green,  69  111.  A. 
627. 

Ind. — Galney  v.  Ollson,  149  Ind. 
58,  48  NB  633;  Coleman  v.  Coleman, 
78  Ind.  344;  Heaston  v.  Cincinnati, 
etc.,  R.   Co.,  16  Ind.  675. 

Iowa. — Kaiser  v.  Lawrence  Sav. 
Bank,  66  Iowa  104,  8  NW  772. 

Ky. — Cincinnati  Cooperage  Co.  v. 
Bate,  96  Ky.  366,  26  SW  638,  26  KyL 
626,  49  AmSR  300  (where  the  di- 
rectors changed  the  corporate  name 
without  complying  with  the  statute, 
and  the  stockholders  were  held  lia- 
ble on  the  ground  of  dlsincorpora- 
tion). 

Mich. — Schaub  v.  Coffin,  136  Mich. 
435.  97  NW  968. 

Minn. — ^Roberts  Mfg.  Co.  v.  Schllck, 
<2  Minn.  332,  64  NW  826;  Johnson 
v.  Corser,  34    Minn.   355,  25   NW  799. 

Miss.— HessUr-Bllls  Drue  Co.  v. 
Wilkerson,   lir  Miss.   668,  ^6   S  670. 


Mo.— Martin  v.  Pewell.  79  Mo.  401; 
Hyatt  V.  Van  Riper,  106  Mo.  A.  664, 
78  SW  1043;  Kimball  v.  Davis,  62 
Mo.  A.  194.  And  see  Ferris  v.  Thaw, 
72  Mo.  446  (which  seems  to  sustain 
this  principle). 

N.  J. — Cottentin  v.  Meyer,  80  N. 
J.    L.    62,    76    A    341. 

N.  T.— Fuller  v.  Rowe,  57  N.  T.  23; 
Stevens  v.  Episcopal  Church  History 
Co..  140  App.   Div.   570,   125  NTS   573. 

N.  C— Wood  V.  Staton,  174  N.  C. 
246,  93  SB  794;  Pocahontas  Fuel  Co. 
V.  Tarbors  Cotton  Factory,  174  N.  C. 
2i6,  98   SB   790. 

Okl. — Lynch  v.  PerrymMi.  '21k  Okl. 
616,  119  P  329,  AnnCa8i913A  1066. 

Pa. — Ouckert  v.  Hacke,  159  Pa.  308, 
28  A  249;  McFall  v.  McKeesport.  etc.. 
Ice  Co.,  123  Pa.  269.  16  A  4^8. 

S.  C. — Meyer  v.  Brunson,  104  S.  C. 
84,   88   SB  359. 

Tenn. — Broyles  v.  McCoy,  5  Sneed 
602. 

Tex. — De  Soto  Bank  v.  Reed,  (Civ. 
A.)  109  SW  257;  Bmpire  Mills  Co.  v. 
Alston  Grocery  Co.,   (A.)   IB  SW  505. 

Wis. — Bergeron  v.  Hobbs,  96  Wis. 
641,  71  MW  1066,  66  AmSR  86. 

Ont — Seiffert  v.  Irving,  15  Ont. 
173. 

"An  association,  which  does  busi- 
ness under  an  unsuccessful  attempt 
to  Incorporate,  Is  a  partnership,  com- 
posed not  only  of  the  directors, 
but  of  the  subscribers  to  the  arti- 
cles." Coleman  v.  Coleman,  78  Ind. 
344. 

"No  mere  intention  on  the  pa»'. 
of  the  members  of  an  unincorporated 
association,  to  be  a  corporation,  will 
suffice  to  restrict  their  Individual 
liability  to  that  Imposed  by  the  staL- 
ute  upon  corporate  stockholders. 
Not  being  a  corporation,  their  lia- 
bility cannot  be  a  corporate  liability, 
but  must  be  that  of  a  joint  stock 
company,  unless  the  provisions  of  the 
statute  in  relation  to  limited  part- 
nerships shall  have  been  complied 
with."  Martin  v.  Fewell,  79  Mo.  401, 
411. 

[al  nu  (1)  one  employed  by 
persons  holding  themselves  out  as 
members  of  a  corporation,  who  there- 
after recovers  a  judgment  against 
the  corporation  for  breach  of  the 
contract  of  employment,  may  enforce 
payment  of  his  judgment  against  the 
persons  who  held  themselves  out  as 
stockholders,  where  It  develops  in 
supplementary  proceedings  that  there 
was  never  any  such  corporation 
formed.  Schaub  v.  Coffin.  136  Mich. 
435,  97  NW  968.  (2)  Where  de- 
fendants sign  a  certificate  of  their  in- 
tention to  become  Incorporated  aa  a 
cofiperative  association  but  fall  to 
fulflll  the  requirements  of  the  stat- 
ute and  never  actually  became  a  cor- 
poration,  the  members   of   the  asso- 


ciation are  liable  as  partners  to  one 
who  supplied  defendants  and  other 
intended  members  of  the  association 
with  merchandise.  SeifTert  v.  Irving, 
16  Ont.  173.  C3>  The  stockholders 
of  a  proposed  corporation  Tvho^  exe- 
cute a  note  in  its  name  prior  to  the 
issuance  of  letters  patent  are  liable 
as  members  of  a  general  partnership 
for  the  amount  of  the  note  under 
Gen.  St.  (1906)  t  2652,  and  an  ac- 
tion thereon  may  be  maintained 
against  them  as  partners.  Humphreys 
V.  Drew,  59  Fla.  295,  52  S  362.  (4) 
"Where  the  Incorporators  subscribed 
but  one-fourth  of  the  authorized  capi- 
tal stock,  and  paid  little  of  that  sub- 
scribed, and  failed  to  hold  a  meet- 
ing or  secure  a  certificate  or  make 
return  as  required  by  Civ.  Code  1912, 
Sec.  2834,  their  acts  were  not  mere 
irregularities  resulting  in  de  facto 
incorporation,  under  Act  March  9, 
1896  (22  St.  at  Large,  p.  95)  Sec  3, 
providing  that  mere  irregularities 
shall  not  vitiate  the  incorporation, 
since  the  word  'irregularities'  must 
be  reasonably  construed  as  deviations 
from  minor  statutory  provisions,  but 
such  acts  vitiated  the  incorporation, 
and  the  incorporators  ware  individu- 
ally liable  for  debts  of  the  attempted 
corporation."  Meyer  v.  Brunson,  104 
S.  C.  84,  88  SB  359.  (6)  Parties  act- 
ing as  stockholders  attempting  to 
organize  a  corporation,  but  falling 
therein  for  the  reason  that  a  corpora- 
tion could  not  be  organized  for  its  de- 
clared purpose,  are  generally  held  to 
be  partners.  Lynch  v.  Perryman,  29 
Okl.  615,  119  P  229,  AnnCasl913A 
1065. 

78.  Cottentin  v.  Meyer,  80  N.  J.  L. 
62,  76  A  341;  Wood  v.  Staton.  174  N. 
C.  246,  93  SB  794;  Pocahontas  Fuel 
Co.  V.  Tarboro  Cotton  Factory,  174 
N.  C.  246,  93  SB  790.  And  see  supra 
note  77. 

79.  Harrill  v.  Davis,  166  Fed.  187, 
193,  94  CCA  47,  22  LRANS  1153:  Gart- 
side  Coal  Co.  v.  Maxwell,  22  Fed. 
197. 

Fa]  in  mnport  of  this  prInelpU  it 
was  said:  "In  such  cases  they  act  as 
agents  of  a  principal  that  they  know 
does  not  exist,  and  they  are  liable 
under  a  familiar  rule,  because  there  is 
no  responsible  principal.  .  .  .  There 
are  cases  in  which  stockholders  who 
took  no  active  part  in  the  business 
of  a  pretended  corporation  which  ^ras 
acting  without  any  charter  or  filed  ar- 
ticles, who  supposed  that  the  corpo- 
ration was  duly  organized,  have  been 
held  exempt  from  individual  liabil- 
ity for  the  debts  It  incurred;  but  if 
they  had  been  actively  conducting  its 
business  with  knowledge  of  its  lack 
of  incorporation,  those  decisions  must 
have  been  otherwise."  Harrill  v.  Da- 
vis. 168  Fed.  187,  192,  94  CCA  47. 
32  LRANS  1163. 


For  later  eases,  d«v«lopiu*mts  and  ehaafea  in  the  law  see  cumulative  Annotations,  aamo  title,  page  and  note  number. 
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an  assnmption  of  corporate  ezistenee  without  any 
attempt  to  incorporate.""  A  limitation  of  the  mle 
recognized  by  some  decisions  is  that  to  make  parties, 
assuming  to  act  in  a  corporate  capacity  without  a 
l^al  oi^nization  as  a  corporate  body,  liable  as 
partners,  it  must  be  shown  that  the  individuals 
sought  to  be  charged  were  so  acting  at  the  time  the 
contract  sued  upon  was  made,  or  that  upon  some 
consideration  they  agreed  to  become  liable  with  the 
others  as  partners.*' 

Minority  rale.  Decisions  in  some  states  are 
apparently  squarely  opposed  to  the  rule,  and  without 
attaching  any  importance  to  the  fact  that  the  oi^ani- 
zation  does  or  does  not  constitute  a  corporation  de 
facto,  hold  broadly  that  in  the  case  of  a  defectively 
organized  corporation,  the  members  do  not  become 


liable  for  debts  contracted  in  its  behalf  as  part- 
ners'' because  they  have  not  agreed  to  become 
such,'*  and  for  the  further  reason  that  a  partner- 
ship is  not  formed  by  an  abortive  attempt  to  form 
a  corporation.** 

[i  1527]  (2)  De  Facto  Oorporations*"— (a) 
Estoppel  of  Oreditors  tp  Deny  Legal  Existence.  If 
the  corporation  is  such  de  facto  unchallenged  by  the 
state  the  general  rule  is  that  one  who  contracts 
with  it  and  who  extends  credit  to  it  as  an  artificial 
body  becomes  thereby  estopped  from  questioning 
its  corporate  existence  on  acconnt  of  irregularities, 
omissions,  or  mistakes,  in  incorporating  or  organiz- 
ing the  company,  and  consequently  from  attempting 
to  enforce  the  contract  against  its  members  as 
partners  or  original  undertakers,**    unless  there  is 


90,  Fla. — Taylor  v.  Branham,  S5 
Fla.  297,  17  S  652,  48  AmSR  249,  39 
liRA.  162  (where  It  was  said:  "A 
corporation  created  by  and  under  the 
lavtrs  of  Tennessee,  or  any  other  lu- 
rlsdlctlon  can  not  come  to  Florida  and 
exercise  corporate  functions  here 
without  becoming  Incorporated  under 
the  laws  of  Florida,  and  If  It  at- 
tempts to  do  so,  Its  liabilities,  con- 
tracted here,  rest  upon  its  members, 
or  stockholders.  In  this  jurisdiction 
as  partners,  and  they  will  here  be 
treated  aa  and  held  to  oe  merely  part- 
ners"). 

111.— Pettis  V.  Atkins,  60  111.  4E4. 

Ky. — Cincinnati  Cooperage  Co.  v 
Bate,  92  Ky.  S66,  26  SW  E3l,  16  Kylj 
626,  49  AmSR  SOO. 

Okl. — ^Lynch  v.  Ferryman,  29  Okl. 
615.   119  P  229,  AnnCasl913A   1065. 

Tex. — Empire  Mills  v.  Alston  Gro- 
cery Co.,  (A.)  15  SW  200  (holding 
that  "the  state  laws  of  Texas  not 
authorizing  the  formation  of  a  cor- 
poration to  do  a  mercantile  business, 
a  charter  obtained  in  another  state, 
by  Tvhich  a  corporation  is  authorized 
to  do  such  a  business  In  this  state.  Is 
void  in  so  far  as  It  is  Intended  to 
operate  in  this  state.  The  corpora- 
tors are  liable  as  partners  for  debts 
contracted  in  the  course  of  a  mercan- 
tile business  carried  on  in  this  state"). 

81.  Fuller  v.  Rowe,  57  N.  T.  23 
(holding  that  one  Y'ho  at  the  time  of 
the  making  of  the  contract  was  not 
in  any  way  Interested  In  the  associa- 
tion or  its  property  and  who  had  noth- 
ing to  do  with  the  making  of  the 
contract  was  not  liable  as  a  partner). 
And  see  Johnson  v.  Corser,  34  Minn. 
355,  25  NW  799  (holding  that  "sev- 
eral persons  who  have  entered  into 
articles  of  association,  with  the  in- 
tention of  becoming  incorporated,  but 
■who  have  failed  to  perfect  an  Incor- 
poration, are  individually  liable  upon 
a  contract  which  they  may  be  found 
to  have  authorized  to  be  made,  or 
■which  they  may  have  ratified,  al- 
though such  contract  may  have  been 
in  terms  the  contract  of  the  associa- 
tion or  assumed  corporation") ;  Rail- 
road (Jazette  v.  Wherry,  58  Mo.  A. 
423  (holding  that  to  charge  a  stock- 
holder with  a  debt  on  the  ground  that 
he  is  a  partner.  It  must  be  shown  that 
he  expressly  or  Impliedly  authorized 
such  indebtedness). 

83.  Cal. — Blanchard  v.  ICaulI,  44 
Cal.  440. 

Conn. — Stafford  Nat.  Bank  v.  Palm- 
er, 47  Conn.  443. 

La. — Tulane  Imp.  Co.  v.  Chapman, 
129  La.  562,  663,  56  S  509  (holding 
that  "one  who  has  recognized  the  cor- 
porate existence  of  an  association,  by 
dealing  with  It  as  such,  is  estopped 
to  assert  th»  contrary  for  the  pur- 
poses of  a  claim  arising  out  of  such 
dealing  and  In  order  to  hold  the  stock- 
holders liable  as  commercial  partners 
and  beyond  the  unpaid  balances  due 
on  their  stock  subscriptions;  and  it  is 
unnecessary,  tor  the  purposes  of  such 
estoppel,  that  the  de  facto  status  of 
such  corporation,  or  supposed  corpo- 
ration, should  be  established").  And 
see  Bond  v.  Scott  Lumber  Co.,  128 
La.  818,  66  S  468  (where  there  Is  a 
dictum  to  this  effect) . 

Uass. — Ward  v.  Brlgham,  127  Mass. 


24;  Salem  First  Nat.  Bank  v.  Almy, 
117  Mass.  476;  Trowbridge  v.  Scud- 
der,  11  Cush.  8t;  Fay  v.  Noble,  7 
Cuah.  188. 

Oh.— Medlll  V.  Collier,  16  Oh.  St. 
(>99  (which  seems  to  sustain  the  rule 
stated  In  the  text). 

Or.— Rutherford  v.  Hill.  22  Or.  218, 
224,  29  P  546,  29  AmSR  696,  17  LRA 
549  (where  It  was  said:  "It  Is 
not  doubted  that  cases  might  arise 
and  can  readily  be  imagined  where 
the  incorporators  sought  to  be 
charged  might  take  such  part  in  con- 
ducting the  business,  or  hold  them- 
selves out  to  the  world  as  partners 
or  as  principals  in  the  business,  that 
they  would  be  held  liable;  but  this 
would  grow  out  of  their  conduct  in 
carrying  on  the  business,  and  not  out 
of  the  mere  fact  of  signing  and  filing 
the  articles.  If  the  appellants  could 
be  held  liable  in  this  case,  such  lia- 
bility would  rest  on  the  mere  act  of 
signing  and  filing  the  articles,  and 
not  upon  any  participation  in  the  busi- 
ness, either  directly  or  Indirectly"). 

[a]  In  snppoit  of  this  Tlew  it  was 
safd:  "Surely  it  cannot  be,  in  the  ab- 
sence of  all  fraudulent  intent,  (and 
none  was  proved  or  alleged  in  this 
case)  that  such  a  legal  result  fol- 
lows as  to  fasten  on  parties  involun- 
tarily, for  such  a  cause,  the  enlarged 
liability  of  copartners;  a  liaDiIity 
neither  contemplated  nor  assented  to 
by  them.  The  very  statement  of  the 
proposition  carries  with  it  a  sufficient 
refutation.  No  such  result  can  fol- 
low, unless  a  principle  of  law  be  es- 
tablished, founded  on  no  authority, 
and  required  by  no  public  exigency. 
Corporations  are  known  and  recog- 
nized legal  entities,  with  rights  and 
powers  clearly  defined  and  well  un- 
derstood, and  wholly  distinct  and  dif- 
ferent from  those  of  individuals,  and 
copartnerships.  Persons  who  sub- 
scribe for  and  take  stock  In  them  are 
subject  to  certain  fixed  and  limited 
liabilities,  which  they  voluntarily  as- 
sume, and  these  liabilities  are  not  to 
be  extended  and  enlarged,  so  as  to 
affect  innocent  parties,  beyond  the  let- 
ter of  the  law.  A  copartnership  can- 
not take  upon  itself  the  functions  of 
a  corporation;  nor  can  a  corporation, 
or  Its  members  be  made  subject  to 
the  liabilities  of  a  copartnership,  in 
the  absence  of  all  statutory  provisions 
imposing  such  liabilities.  The  per- 
sonal liability  of  the  members  of  a 
joint  stock  company  or  copartnership 
Is  Inconsistent  with  the  character  and 
nature  of  a  corporation,  of  which  the 
law  properly  recognizes  only  the  crea- 
ture of  the  charter,  and  knows  not 
the  individuals."  Fay  v.  Noble.  7 
Cush.  (Mass.)  188,  192. 

83.  See  supra  note  82. 

84.  Blanchard  v.  KauU.  44  Cat 
440. 

83.  Bitrhts  aad  llaMllttos  of  meai^ 
Wis  of  a*  facto  corporations  reaeral- 
Ij  see  supra  9  220. 

What  oonstltntes  de  tmcHo  exist- 
•aoe  see  supra  9S  223-233. 

88.  U.  S. — Oartslde  Coal  v.  Max- 
well, 22  Fed.  197;  Stokes  v.  PHndlay, 
«8  P.  Cas.  No.  13,478,  4  Mc(3rary  206. 
To  same  effect  is  a  dictum  in  Rarrlll 
V.  Davis,  168  Fed.  187,  94  CCA  47.  K 
LBAN8  1153. 


Ala. — Cory  v.  Lee,  93  Ala.  468,  8  S 
694;  Snlder's  Sons'  Co.  v.  Troy,  91 
Ala.  224  8  S  658;  Magnolia  Shingle 
Co.  V.  J.  Zimmern's  Co.,  3  Ala.  A. 
678,  68  S  90. 

Ark. — Wesco  Supply  Co.  v.  Smith. 
134  Ark.   23,   203   SW    6. 

Colo. — Humphreys  v.  Mooney,  6 
Colo.   282. 

Conn. — Stafford  Nat.  Bank  v.  Pal- 
mer, 47  Conn.  443. 

(Ja. — Howard  v.  Long,  142  Oa.  789, 
83  SE  862;  Brooke  v.  Day.  129  Ga. 
694,  69  SE  769;  Planters',  etc..  Bank 
v.  Padgett.  69  Oa.  169. 

III.— =Tarbell  v.  Page,  24  111.  46. 

Ind. — Jennings  v.  Dark.  176  Ind. 
332,  92  NE  778;  Heaston  y.  Cincin- 
nati,   etc.,   R.    Cto.,   16   Ind.    276. 

Ky. — Clark  v.  Richardson,  81  SW 
878. 

Mich. — ^American  Mirror,  etc.,  Co. 
».  Bulkley.  107  Mich.  447,  65  NW  291: 
Merchants',  etc..  Bank  v.  Stone,  38 
Mich.    779. 

Mo. — ^Webb  v.  Rockefeller,  195  Mo. 
67,  93  SW  772,  6  LRANS  872;  Dead- 
wood  First  Nat.  Bank  v.  Rockefeller. 
195  Mo.  16,  93  SW  761.  And  see 
Oranby  Min.,  etc.,  Co.  v.  Richards, 
96  Mo.  106,  8  SW  246  (which  Inferen- 
tially  sustains  the  text). 

Nebr. — Hogue  v.  Lincoln  Capital 
Nat.  Bank,  47  Nebr.  929.  66  NW  1036; 
Kleckner  v.  Turk.  46  Nebr.  176,  63 
NW  469;  Globe  Pub.  Co.  v.  State 
Bank,  41  Nebr.  176.  69  NW  688,  27 
LRA  854. 

N.  H.— Larned  v.  Beal,  66  N.  H.  184, 
23   A  149. 

N.  J.— Stout  v.  Zulick,  48  N.  J.  L. 
699,  7  A  362. 

N.  T.— Fox  V.  MoComb,  17  NTS 
783. 

N.  C. — Wood    V.   Staton,    174    N.   C. 

245.  93  SE  794;  Pocahontas  Fuel  (3o. 
V.  Tarboro  Cotton  Factory,  174  N.  C. 

246,  93   SE  790. 

Pa. — Pierce  t.  Hacke,  1  Pa.  DIst. 
617:  Bendall  v.  Jackson,  11  Pa.  Co. 
183. 

Tex. — American  Salt  Co.  v.  Heiden- 
heimer,  80  Tex.  344,  15  SW  1038; 
Seymour  Opera-House  Co.  v.  Wool- 
dridge.   (Civ.  A.)    31  SW  234. 

Wash. — American  Radiator  Co.  v. 
Klnnear,  56  Wash.  210,  106  P  630,  36 
LRANS    453. 

"Where  a  corporation  has  had  a 
de  facto  existence  for  a  considerable 
time,  its  corporate  character  cannot 
be  collaterally  assailed  by  persons 
contracting  with  It  in  such  capacity, 
relying  upon  the  corporate  credit, 
in  order  to  hold  stockholders  there- 
of individually  liable  on  account  of 
the  failure  to  observe  the  statutory 
requirements  essential  to  constitute 
a  technical  de  Jure  corporation." 
Hogue  V.  Lincoln  Capital  Nal.  Bank. 
47   Nebr.   929,    66   NW  1036. 

[a]  In  snpport  of  this  priaolple 
It  has  been  said  (1)  that  "main- 
tenance of  such  suit  involves  Judi- 
cial nullification  of  franchises  and 
powers  enjoyed  and  exercised  by  a 
de  facto  corporation,  as  a  distinct 
entity  recognized  by  the  law,  acaui- 
esced  In  by  the  State;  defeats  the 
corporate  character  of  the  contract, 
changes  the  relation  from  that  of 
stockholders  to  that  of  partners;  sub- 
stitutes other  and  new  parties  to  the 
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some  statutory  provision  whieh  either  expressly  or 
impliedly  abrogates  the  mle,'^  or  something  in  the 
articles  of  the  association  which  will  take  the  ease 
oat  of  the  rule."*  And  statutes  have  been  enacted 
which  expressly  affirm  this  principle.*"  This  doc- 
trine is  especially  applicable  to  one  dealing  with  the 
company  in  its  corporate  cap^ity  with  knowledge  of 
all  the  facts,*"  or  who  was  in  no  way  misled  by  the 
defect  in  organization,*^  or  where  the  party  deal- 
ing with  the  corporation  did  so  on  the  nnderstanding 
that  they  were  not  to  be  liable  for  the  obligations 
incurred  by  the  corporation,*'  or  where  the  defect 
in  the  organization  was  not  due  to  any  a%t  or  omia- 
sion  of  the  members  of  the  organization  themselves 
but  to  a  mistake  of  some  official  in  the  office  of  the 
secretary  of  state,*'  or  where  the  organization  was 
subsequently  perfected  and  the  contract  by  which 
the  debt  was  incurred  was  ratified.**  And  a  fortiori 
one  who  was  not  an  original  incorporator  and  who 
in  fact  had  only  entered  into  a  contract  for  the  pur- 


contract,  and  effects  the  Imposition  of 
an  enlarged  liability,  which  they  did 
not  assume,  but  intended  to  avoid; 
so  understood  by  the  creditor,  when 
he  contracted  the  debt  with  the  corpo- 
ration as  such.  The  contract  Is  valid 
and  binding  on  the  corporation,  which 
the  creditor  trusted.  No  Injustice 
Is  done  him,  for  all  hla  rights  and 
remedies  are  preserved  by  the  prin- 
ciple that  the  corporation  and  the 
share-holder  are  estopped  from  de- 
nying Its  legal  existence,  as  against 
him.  It  will  not  answer  to  say  that 
he  Is  not  repudiating,  but  enforcing 
the     contract.       He     repudiates     the 

garty — the  corporation — with  whlck 
e  made  the  contract,  and  seeks  its 
enforcement  against  parties  who 
never  entered  into  contractual  rela-> 
tlons  with  him."  Snlder's  Sons'  Co. 
V.  Troy,  91  Ala.  224,  233,  8  S  «58,  24 
AmsR  887,  11  LRA  615  JTquot  with 
appr  American  Radiator  Co.  v.  Kin- 
near,  66  Wash.  210,  106  P  tSO,  86 
L,RA.NS  463].  (2)  "It  would  be  to 
make  a  new  conti'act  for  the  parties, 
never  contemplated  when  the  real 
contract  which  they  made  them- 
selves was  executed."  Planters',  etc. 
Bank  v.  Padgett,  69  Oa.  169,  164. 
(3)  "And  It  would  seem  to  be  an 
extraordinary  and  illogical  proceed- 
ing which  should  enforce  a  contract 
contrary  to  the  intent  and  meaning 
of  both  contracting  parties."  Stokes 
v.  Flndlay.  23  F.  Cas.  No.  13,478,  4 
McCrary  205,  214.  (4)  "The  dpc- 
trlne  of  a  partnership  liability  in 
such  a  case  is  not  founded  on  law 
or  reason,  and  Is  repugnant  to  the 
very  purposes  of  the  statute  author- 
izing a  corporation,  one  object  of 
which  is  to  limit  individual  liabil- 
ity." Humphreys  v.  Mooney,  6  Colo. 
282     290 

[^1  AvpUeatioBS  of  nU^—Cl) 
Omission  from  the  certificate  of  in- 
corporation of  a'  statutory  provision 
as  to  the  assessablUty  of  the  stock 
of  a  mining  corporation  cannot,  in 
the  absence  of  fraud,  be  regarded  as 
essential  to  the  corporate  existence 
In  an  action  by  one  against  the  indi- 
vidual members  upon  a  contract  with 
the  corporation,  and  they  cannot  be 
held  liable  as  partners  thereon. 
Humphreys  v.  Mooney,  5  Colo.  282. 
(2)  So  it  has  been  held  that  the  In- 
corporators are  not  liable  as  part- 
ners, where  they  failed  to  make 
proper  publication  of  the  articles  of 
incorporation  (Clark  v.  Richardson, 
(Ky.)  31  SW  878)  (3)  or  organized 
and  commenced  business  without  a 
sworn  statement  of  its  paid  up  capi- 
tal to  the  state  auditor  and  with- 
out any  certlflcate  from  the  state 
auditor  authorizing  the  association 
to  commence  business  (Stokes  v. 
Flndlay.  23  F.  Cas.  No.  13,478.  4  Mc- 
Crary 205). 

87.  Humphreys  v.  Mooney,  6  Colo. 
282;  Hessig-EUis  Drug  Co.  v.  Wllker- 
■on,  115  Miss.  668.  76  S  570   (holding 


that,  even  though  a  corporation  might 
be  considered  a  de  facto  corporation, 
a  failure  to  report  the  organization 
thereof  to  the  secretary  of  state  ren- 
ders the  members  of  the  organization 
liable  as  partners,  where  e^  statute  ex- 
pressly provides  that  in  case  of  non- 
compliance with  the  requirement  as 
to  notification  of  the  organization 
given  the  secretary  of  state  the  mem- 
bers shall  be  deemed  and  held  to  be 
partners  and  liable  as  such) ;  Stout 
V,  Zulick,   48   N.   J.  L.   599,  7   A   862. 

88.  Smith  V.  Armstrong,  126  Minn. 
59,  145  NW  617  (holding  that  where 
the  articles  authorized  the  officers  to 
borrow  money  and  obligated  the  mem- 
bers to  repay  same  If  not  pal4  by 
the  corporation,  and  the  corporation 
was  not  legally  formed  and  became 
insolvent,  and  the  officers  were  com- 
pelled to  pay  a  loan,  the  members 
were  liable,  in  contribution  or  upon 
an  obligation  to  reimburse  the  offi- 
cers). 

89.  Bond  V.  Scott  Lumber  Co.,  128 
La.  818,  825,  66  S  468  (where  it  was 
said  that  the  section  is  "intended  to 
apply  in  cases  where  there  have  been 
mistakes,  or  omissions,  and  where  the 
law  has  not  been  complied  with,  and 
it  applies  (to  quote  the  language) 
'wherever  parties  have  attempted  to 
form  a  corporation  and  have  executed, 
recorded,  and  published  the  char- 
ter' "). 

[a]  Wltat  is  a  ■slllotant  oompllMio* 
wliai  th*  stAtate.— (1)  "According  to 
Act  No.  78  of  1904,  {  2,  "wherever 
parties  have  attempted  to  form  a  cor- 
poration and  have  executed,  recorded, 
and  published  a  charter,'  such  parties 
are  protected  against  individual  ll?.- 
blUty  (save  for  their  unpaid  subscrip- 
tions to  stock)  for  the  acts  and  con- 
tracts of  the  corporation,  and  such  at- 
tempt la  made  and  such  charter  exe- 
cuted and  recorded,  within  the  mean- 
ing of  said  statute,  when  a  charter, 
prepared  by  an  attorney  employed 
for  that  purpose,  is  signed  by  two 
persons  capable  of  forming  such  a 
corporation,  before  a  notary,'  and  one 
of  them  also  signs  for  a  third  party, 
subscribing  more  than  $3,000  to  the 
capital,  and  the  instrument  is  ap- 
proved by  the  district  attorney,  re- 
corded in  the  mortgage  office,  pub- 
lished during  30  days.  In  a  newspaper 
of  the  parish,  and  the  corporation 
goes  into  business,  as  such,  and  so 
continues  and  is  so  recognized."  Bond 
V.  Scott  Lumber  Co.,  128  La.  818,  55 
8  468.  (2)  "And,  this,  though  the 
'third  party'  be  the  wife  of  him  who 
signs  for  her  though  the  subscribed 
capital  be  not  paid  in  at  the  moment 
of  signing,  and  though  the  charter 
and  publication  thereof  be  not  re- 
corded in  the  office  of  the  secretary  of 
state."  Bond  v.  Scott  Lumber  Co., 
supra. 

90.  Seymour  Opera-House  Co,  v. 
Wooldridge,  (Tex.  Civ.  A.)  31  SW  2S4. 


chase  of  stock  cannot  be  held  liable  as  a  partner  for 
the  debts  of  a  de  facto  corporation.*'  As  regards 
individuals  dealing  with  an  association  as  a  corpora- 
tion there  is  no  difference  in  effect  between  a  corpora- 
tion de  jure  and  a  corporation  de  facto.  The  mem- 
bers of  either  are  protected  from  individual  liability 
for  debts  except  to  the  extent  provided  by  the  char- 
ter or  act  of  incorporation.*"  The  validity  of  the 
corporate  existence  of  the  organization  may  be 
inquired  into  by  the  state  but  not  by  anyone  else." 
And  this  is  as  true  where  the  corporation  is  formed 
under  a  general  law  as  it  is  where  the  corporate  exis- 
tence ie  claimed  under  a  special  charter.** 

[i  1528]  (b)  Estoppel  of  Stockholders  to  Deny 
Legal  Existence.**  Where  there  is  a  de  facto  corpo- 
ration the  stockholders  are  estopped  to  dispute  its 
legal  existence  for  the  purpose  of  evading  their 
liability  as  such  for  its  debts.^  Especially  where 
they  have  participated  in  its  acts  as  a  corporation 
de  facto,  and  appeared  as    stockholders    npon   its 

91.  Pierce  V.  Hacke,  1  Pa.  DlsL 
617. 

93.  Bond  v.  Scott  Lumber  Co.,  128 
La.  818,  822,  55  8  468  (where  it  was 
said:  "That  being  the  case,  to  hold 
that  defendants  are  so  liable  would 
be,  not  only  to  set  up  and  enforce  a 
contract  which  neither  they  nor  the 
plalntifTs  ever  entered  into  or  ever  in- 
tended to  enter  into  .  .  was  not  to 
be  Incurred,  a  thing  which  could  not 
be  done  even  if  defendants  bad  trans- 
acted the  business  as  commercial 
partners;  and  it  may  very  well  be 
questioned  whether  for  the  purposes 
of  their  defense.  It  is  necessary  that 
they  should  show  that  the  corpora- 
tion in  question  acquired  even  a  da 
faoto  existence");  Sentell  v.  Hewitt, 
60  La.  Ann.  3,  22  S  970  (where  It 
was  said  that  stipulations  of  this 
character  are  not  against  public  pol- 
icy and  will  be  upheld). 

93.  Bendall  v.  Jackson,  11  Pa.  Co. 
188. 

94.  Magnolia  Shingle  (To.  v.  J.  Zlm- 
mem's  Co.,  8  Ala.  A.  578,    68  8  90. 

96.  Wesco  Supply  Co.  v.  Smith,  134 
Ark.  23,  203  SW  6. 

98.  Wood  v.  Staton,  174  N.  C.  245, 
98  SB  7S4;  Pocahontas  Fuel  Co.  v. 
Tarboro  Cotton  Factory,  174  N.  C.  245, 
98  SE  790. 

97.  Deadwood  First  Nat.  Bank  ▼. 
Rockefeller,  196  Mo.  16,  93  SW  761: 
Stout  v.  Zulick,  48  N.  J.  L.  599.  7 
A  362.     And  see  supra  note  86. 

98.  Stout  v.  Zulick.  48  N.  J.  U  691, 
7  A  862. 

99.  Bstoppel  of  stofiUutUsr  In  tt 
aettoa  mgt^bat  him  ludlviaaaUy  la 
(MieMl  see  supra  {238. 

1.  Ala.— .Shfder's  Sons'  Co.  v.  Tror, 
91  Ala.  224,  8  8  668,  24  AmSR  887, 
11  LRA  616   (dictum). 


Ark. — Wesco  Supply  Co.  v.  Smith, 
184  Ark.  23,  203  SW  6  [clt  Cycl;  Mid- 
land Bank  V.  Karris,  114  Ark.  344, 
170   SW   67.  AnnCasl91«B  1266. 

Qa,— McDougald  v.  Lane,  18  Oa. 
444;  McDougald  v.  Bellamy,  18  G8.411. 

Ky. — Lexington,  etc.,  R.  Co.  T. 
Bondurant,  1  Ky.  Op.  458. 

Md. — Hammond  v.  Straus,  63  Md.  1 
(holding  that,  there  being  nothing  in 
the  statute  that  imi>orts  a  condition 
precedent  to  the  existence  of  the  cor- 
poration, the  acts  required  to  be  done 
could  only  have  been  done  by  the 
corporators  after  the  act  of  incorpor- 
ation had  been  accepted,  the  requisite 
amount  of  the  capital  stock  sub- 
scribed, and  the  organization  under 
the  act  completed). 

N.  T.— Eaton  v.  Asplnwall.  I»  N.  T. 
119. 

Wash. — Gordon  v.  CunHulnga,  78 
Wash.'  515,  139  P  489. 

Can. — Common  ▼.  McArthor,  2t  Cia 
S.  C.  239. 

Que. — In  re  Victoria  Montreal  F. 
Ins.  Co.,  <  Que.  Pr.  S02. 

"When  an  organization  had  become 
a  corporation  de  facto,  but  had  failed 
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books  at  the  time  the  debt  for  which  they  were  sued 
was  contracted.* 

[$  1529]  (c)  Effect  of  Oertiflcate  of  Incorpora- 
tion. Upon  principles  already  considered*  the 
certificate  of  incorporation,  usually  issued  by  the 
secretary  of  state,  is  a  quasi  adjudication  of  the  fact 
that  the  corporation  has  been  formed,  so  that  one 
"who  afterward  gives  credit  to  it  as  a  corporate  body 
cannot  support  an  action  against  its  members  by 
proving  that  notwithstanding  its  certificate  of  in- 
corporation certain  prerequisites  of  the  law  author- 
izing its  incorporation  had  not  been  complied 
"with.*  In  such  a  case  the  validity  of  the  existence 
of  the  corporation  can  only  be  contested  by  the 
state." 

[$  1530]    (3)    Failure  to  Comply  with  Stata- 

toiT    Oonditlons    Precedent.    Where    the    statute 

makes  designated  acts  a  condition   precedent    and 

prerequisite  to  the  assumption  of  corporate  powers, 

and  the  transaction    of    business,    noncompliance 

-with  these  requirements   will   render   the   parties 

to  perform  some  requisitions  of  the 
law-  under  which  It  was  created,  not 
conditions  precedent  to  Its  be^innlne 
the  exercise  of  corporate  rlehts  ana 
powers,  but  essentials  to  Its  Becoming 
a.  technical  de  jure  corporation,  .  .  . 
Its  members  will  not  be  heard  to  al- 
lege its  lack  of  a  de  }ure  character 
to  avoid  liability  for  failure  to  com- 
ply therewith."  Kleckner  v.  Turk,  46 
Nebr.  1T<,  177,  63  NW  469. 

{a]  Bui*  appltoJU— (1>  Where  the 
oreanlzatton  of  a  corporation  was  ir- 
regular because  the  original  subscrip- 
tion was  a  mere  subterfuge  to  meet 
the  requirements  of  the  law,  subse- 
quent subscribers  are  in  no  better  po- 
sition than  ordinary  stockholders  un- 
der the  same  state  of  facts,  and  can- 
not defeat  an  action  by  the  receiver 
and  enforce  a  percentage  of  the  par 
value  of  their  uni>aid  bonus  stock  by 
showing  that  the  corporation  has  not 
been  regularly  organized.  Gordon  v. 
Cummtngs,  78  Wash.  615,  1S9  P  489. 
<2)  Where  the  charter  of  a  bank  re- 
'Quired  that  twenty-flve  per  cent  in 
specie,  of  '  the  capital  stock  sub- 
scribed, should  be  paid  before  the 
hoard  of  directors  should  proceed  to 
Issue  their  notes,  and  this  was  never 
done,  but  the  board  disregarding  it. 
Issued  notes,  some  of  which  came  into 
the  hands  of  a  party  who  brought 
suit  upon  them  against  a  stockholder 
who  by  a  provision  in  the  charter 
was  made  ultimately  liable,  upon  the 
failure  of  the  bank  to  pay  it  was  held 
that  if  the  action  were  against  the 
corporation,  by  an  innocent  bill  hold- 
er, it  could  not  be  allowed  to  plead, 
and  would  be  estopped  from  denying, 
that  there  had  been  a  compliance  with 
the  terms  of  the  charter,  or  that  the 
bank  had  never  been  legally  organ- 
ized, had  no  authority  to  contract,  and 
that  Its  bills  were  consequently  void, 
and  that  if  the  bank  would  thus  be 
held  liable,  as  the  liability  of  the 
stockholder  upon  failure  of  the  cor- 
poration's assets  was  Incidental  to 
that  of  the  bank,  the  stockholder  must 
be  held  liable,  and  cannot  avail  him- 
self of  such  a  plea.  McDougald  v. 
liane.  18  Ga.  444. 

[b]  WonfullUlaieiit  of  oonOltlona 
preoedmt.— In  proceedings  to  put  an 
alleged  stockholder  on  the  list  of  con- 
tributories  and  to  obtain  payment  of 
the  balance  of  stock  subscribed  by 
him,  he  is  not  entitled  to  plead  that 
conditions  precedent  to  the  organiza- 
tion of  the  company  were  not  ful- 
filled, and  that  the  company  never 
validly  existed.  In  re  Victoria  Mon- 
treal P.  Ins.  Co.,  6  Que.  Pr.  302. 

a.  Asplnwall  v.  Sacchi,  67  N.  T. 
331  [aft  1  Lans.  381]. 

3.  See  supra  I  149. 

4.  Iiafiin.  etc..  Powder  Co.  ▼.  Sin- 
■heimer,  46  Md.  315,  24  AmR  622: 
Salem  First  Nat.  Bank  v.  Almy,  117 
Mass.  476;  Webb  V,  Rockefeller,  195 
Mo.  67,  93  SW  772,  6  LBANS  872; 
Deadwood  PHrst  Nat.  Bank  v.  Rocke- 


assuming  to  incorporate  liable  as  partners  for 
debts  incurred  in  the  prosecution  of  the  business  of 
the  association,*  notwithstanding  a  bona  fide 
attempt  on  the  part  of  the  incorporators  to  become 
incorporated  and  the  doing  of  business  as  a  corpo- 
ration.'' Without  such  compliance  the  association  is 
without  color  of  authority  and  cannot  be  treated  as 
a  corporation  de  facto.*  This  principle  has  been 
applied  when  there  was  a  failure  to  file  articles  of 
incorporation*  in  accordance  with  statutory 
requirements  and  on  publication  of  the  articles  of 
incorporation  for  a  less  period  than  that  required 
by  statute." 

[$  1531]  h.  Orgaaizstion  for  Unlawful  Pnr- 
poaas  or  Transaction  of  Unanthorized  BusinesB. 
As  has  already  been  noted  an  attempt  to  form  a 
corporation  for  an  illegal  or  unauthorized  purpose  is 
ineffective^^  and  not  even  a  de  facto  organization- 
results.^'  Hence  the  stockholders  are  liable  as  they 
would  have  been  had  there  been  no  ostensible  corpo- 
ration.**   So  where  a  corporation  formed  for  an 


feller,  196  Mo.  16,  93  SW  761.  See 
also  American  Salt  Co.  v.  Heiden- 
belmer,  80  Tex.  344,  15  SW  1038. 

fa]  ApoUoatloas  of  ral*. — (1)  This 
principle  Has  been  applied  where  the 
corporation  transacted  business  be- 
fore the  whole  of  its  capital  stock  had 
been  paid  in.  In  violation  of  a  special 
statutory  provision.  Salem  First  Nat. 
Bank  v.  Almy,  117  Mass.  476.  (2) 
Where  the  full  amount  of  capital 
stock  subscribed  for  was  not  paid  up 
as  stated  in  the  articles  of  associa- 
tion, and  where  the  creditor,  believ- 
ing that  the  capital  stock  had  been 
paid  up,  in  good  faith  extended  credit 
to  the  company.  Webb  v.  Rockefeller, 
195  Mo.  67,  93  SW  772,  6  LRANS 
872.  (3)  Where  In  contravention  of 
a  statutory  requirement  the  articles 
of  association  were  not  signed  by 
some  of  the  corporators  named  there- 
in. Deadwood  First  Nat.  Bank  v. 
Rockefeller,  195  Mo.  16.  93  SW  761. 

B.  Laflln,  eta.  Powder  Co.  v.  Sin- 
shelmer.  46  Md.  316,  320,  4  AmR  622; 
Deadwood  First  Nat.  Bank  v.  Rocke- 
feller, 196  Mo.  15,  98  SW  761. 

"The  Courts  are  bound  to  regard 
a  company  incorporated  according  to 
all  the  required  forms  of  law,  as  a 
corporation,  so  far  as  third  parties 
are  concerned,  until  it  is  dissolved 
by  a  Judicial  proceeding  on  behalf  of 
the  government  that  created  It."  Laf- 
lin,  etc..  Powder  Co.  v.  Slnshelmer, 
supra. 

e.  Ark. — Qamett  v.  Richardson,  35 
Ark.  144. 

111. — Blgelow  V.  Gregory,  78  111.  197 
(construing   Wisconsin    statute). 

Iowa. — Kaiser  v.  Lawrence  Sav. 
Bank,  66  Iowa  104,  8  NW  772  (con- 
struing Kansas  statute). 

Kan. — Cole  v.  Great  Bend  Land, 
etc.,  Co.,   (A.)  64  P  920. 

Ky. — Cincinnati  Cooperage  <3o.  v. 
Bate,    14__K^Li_    469;    Bamberger    v. 


White.  6  KyL  292. 
Mo. — Richardson 
128. 


V.   Pitts,   71    Mo. 


Nebr. — Abbott  v.  Omaha  Smelting, 
eta,  Co.,  4  Nebr.  416. 

N.  Y. — Abbott  V.  Asplnwall,  26 
Barb.  202;  Jessup  v.  Carnegie,  44  N. 
T.  Super.  260  [rev  on  other  grounds 
80  N.  Y.  441,  36  AmR  643]  (constru- 
ing Iowa  statute). 

Pa. — New  York  Nat.  Exch.  Bank  v. 
Crowell,  177  Pa.  313,  36  A  613;  Guck- 
ert  V.  Hacke,   159  Pa.   303,  28  A  249. 

Tex. — American  Salt  Co.  v.  Heiden- 
helmer,  80  Tex.  344,  15  SW  1038,  26 
AmSR  743;  De  Soto  Bank  v.  Reed, 
60  Tex.  Civ.  A.  102,  108,  19  SW  266 
[cit  Cyc]. 

Wis. — Slocum  V.  Head,  106  Wis. 
431.  81  NW  673,  60  LRA  324;  Bergeron 
V.  Hobbs,  96  Wis.  641,  71  NW  1066,  65 
AmSR  86. 

"There  Is  a  broad  and  obvious  dis- 
tinction between  such  acts  as  are  de- 
clared to  be  necessary  steps  in  the 
process  of  Ineorporatloa,  and  such'  as 


are  required  of  the  Individuals  seek- 
ing to.  become  incorporated,  but 
which  are  not  made  prerequisite  to 
the  assumption  of  corporate  powers. 
In  respect  to  the  former,  any  ma- 
terial omission  will  be  fatal  to  the 
existence  of  the  cori>oration,  and  may 
be  taken  advantage  of,  collaterally, 
in  any  form  in  which  the  fact  of  in- 
corporation can  properly  be  called  in 
question.  In  respect  to  the  latter, 
the  corporation  is  responsible  only 
to  the  government  and  in  a  direct  pro< 
ceedlng  to  forfeit  the  charter.  The 
right  ...  to  be  considered  a  corpo- 
ration, and  the  exercise  of  corporate 
powers,  depends  upon  the  fact  of  the 
performance  of  the  particular  acts 
named  in  the  statute  as  essential  to 
its  corporate  existence."  Mokelumne 
Hill  <^nal,  eta,  Co.  v.  Woodbury,  14 
Cal.  424,  427,  78  AmD  668  [clt  Hum- 
phreys V.  Mooney,  6  Colo.  282]. 

OoaaMBOwnent  of  corpoxate  ezls- 
teaoe  see  supra  {{  103,  110,  181. 

7.  Kaiser  v.  liiwrence  Sav.  Bank, 
66  Iowa  104,  8  NW  772,  41  AmSR 
86  (construing  Kansas  statute); 
Bergeron  v.  Hobbs,  96  Wis.  641,  71 
NW  1058,  65  AmSR  86. 

8.  See  cases  supra  note  6. 
a.     See  supra  t  1520. 

10.  Bamberger   v.    White,   6   KyL 

11.  See   supra   t   119. 
13.    See  supra  {  228. 

13.  MandeviUe  v.  Courtrlght,  142 
Fed.  97.  73  CCA  321,  6  LRANS  1003; 
Medlll  v.  Collier,  16  Oh.  St  599;  Em- 
pire Mills  V.  Alston  Grocery  Co., 
(Tex.  A.)  16  SW  605,  (A.)  16  SW 
200. 

"Without  undertaking  to  determine 
how  far  the  principle  may  be  ex- 
tended, it  is  decisive  of  this  case  to 
hold  as  we  do,  that  where  the  entire 
business,  carried  on  by  persons  in 
the  name  of  a  corporation.  Is  such  as 
the  corporation  Is  prohibited  by  law 
from  doing,  they  can  not  Interpose 
the  corporate  privileges  between 
them  and  the  liabilities  which  the 
law  imposes  upon  Individuals  In  the 
transaction  of  similar  business  with- 
out the  use  of  the  corporate  name." 
Medlll  V.  Collier,  16  Oh.  St.  699,  613 
fquot  Mandevllle  v.  Conrtrlght,  142 
Fed.  97,  100,  73  CCA  821,  6  TLRANS 
1003]. 

[a]  Applloation  of  mie. — Defend- 
ants, all  of  whom  were  stockholders 
and  officers  of  a  company  incorpo- 
rated In  New  Jersey,  caused  to  be 
conducted  In  the  state  of  Pennsyl- 
vania, in  the  name  of  the  corpora- 
tion, the  business  of  dentistry,  which 
the  corporation  had  no  charter  right 
to  carry  on  there,  and  which  was  in 
violation  of  a  law  of  the  state.  Plain- 
tifF,  in  Ignorance  of  the  existence  of 
Bach  a  corporation,  and  supposing 
that  she  was  in  the  hands  of  licensed 
dentists,  submitted  to  an  operation 
by   an   authorised    employee  |<^  tte 
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unlawful  purpose  enters  into  an  illegal  contract,  a 
statutory  remedy  given  the  other  party  u]}on  such 
contract  may  be  pursued  against  individual  stock- 
holders,^* and  stockholders  are  not  relieved  from 
liability  by  the  fact  that  the  corporation  is  formed 
for  an  apparently  legal  purpose,  where  the  incorpo- 
rati«n  is  in  fact  a  cloak  to  cover  contemplated  illegal 
acts.**  Where  a  corporation  is  organized  for  a  law- 
ful purpose,  the  fact  that  it  enters  into  one  or  two 
contracts  of  a  character  that  a  corporation  cannot 
lawfully  be  organized  to  enter  into  does  not  impose 
individual  liability  upon  its  stockholders  as  part- 
ners,*' and  where  a  corporation  organized  for  a 
legal  business  enters  into  illegal  transactions,  but 
withdraws  therefrom,  the  stockholders  are  not 
thereby  rendered  individually  liable  upon  subse- 
quent valid  contracts  of  the  corporation.*^  The 
■  mere  doing  of  ultra  vires  acts  by  the  cor{K>ration 
will  not  impose  personal  liability  upon  the  stock- 
holders for  such  acts.*^  Personal  liability  does  not 
attach  to  stockholders  as  partners  or  otherwise  from 
the  circumstance  that  the  powers  of  the  association 
have  been  exceeded  without  their  authorization.*" 
But  where  the  corporation  is  formed  for  a  lawful 
purpose  it  would  seem  that  only  stockholders  who 
authorize  or  sanction  the  unlawful  undertaking  are 
personally  liable.*" 

[i  1532]  i.  Oontinning  Bnslness  after  Aban- 
donment of  Franchise.  Where  the  stockholders  in 
a  corporation  completely  abandon  their  corporate 
franchise  and  subsequently  incur  debts,  they  become 
liable  as  partners  to  pay  the  same."  ' 

[i  1533]  j.  Partnerships  Afterward  Incorpo- 
rated. Wliere  partners  have  dealt  as  such  with  a 
third  person  who  has  sold  goods  to  them,  and  after 
becoming  incorporated  they  continue  to  deal  with 
him  as  before,  having  their  bills  made  in  the  same 
way,  without  apprising  him  of  their  altered  condi- 
tion, it  has  been  held  that  they  will  continue  to  be 
liable  to  him  as  partners  under  the  principle  of 
estoppel,  unless  he  has  actual  knowledge,  derived 
from  some  other  source,  of  the  fact  of  their  having 
become  incorporated.**  However,  somewhat  opposed 
to  the  foregoing,  it  has  been  held  that  the  failure  of 
an  association  organized  under  a  statute  to  record 
its  articles  of  incorporation  before  the  commence- 

establlshment,  who  performed  the 
work  so  negrllgently  as  to  fracture 
plalntlfTs  Jawbone  and  cause  her  seri- 
ous Injury.  It  was  held  that  de- 
fendants could  not  avoid  personal 
liability  for  the  injury  by  setting  up 
the  charter  of  the  company,  but  that, 
each  havlne  knowingly  and  actively 
participated  In'  conducting  the  busi- 
ness in  violation  of  law,  they  were 
liable  as  partners  for  all  acts  done 
therein.  Mandevllle  v.  Courtrlght, 
142  Fed.  97,  73  CCA  321,  6  LRANS 
1003. 

14.  McGrew  V.  City  Produce  Bxch., 

85  Tenn.  572,  4  SW  88.  4  AmSR  771. 
[a]  ZUnstrstlaii ^Where  a  cor- 
poration was  formed  for  the  purpose 
of  conducting  gambling  transactions 
in  grain,  money  lost  In  transactions 
with  It  may  be  recovered  against 
stockholders  under  a  statute,  provid- 
ing that  "any  person  who  has  paid 
any  money  or  delivered  anything  of 
value  lost  upon  any  game  or  wacrer 
may  recover."  McOrew  v.  City 
Produce  Kxch.,  85  Tenn.  572,  675,  4 
SW    38.    4    AmSR    771. 

15.  McOrew  v.  City  Produce  Exch., 

86  Tenn.  572,  4   SW  38.  4  AmSR  771. 
le.     Zehr  V.    Zehr,   203    111.    A.    584. 

17.  Ivy    Press    v.    McKechnle,    88 
W^sh.    643,    153    P    1067. 

18.  Tennessee    Automatic    Llght- 
l".g    Co    v.    Massey,    (Tenn.    Ch.)    56 


ment  of  negotiations  for  the  purchase  of  goods, 
which  culminated  in  a  contract  with  the  association 
after  the  articles  were  recorded,  does  not  render  its 
members  liable  as  individuals  or  general  partners 
for  the  goods  so  purchased  and  delivered.*^ 

[4  1534]  k.  Joint-stock  Companies  Afterward 
Incorporated.  J£  an  unincorporated  joint-stock 
company  contracts  liabilities,  and  afterward  becomes 
incorporated  and  assigns  its  property  to  the  corpora- 
tion, the  members  of  the  unincorporated  associa- 
tion remain  primarily  and  jointly  and  severally 
liable  for  the  debts  so  contracted.  The  responsi- 
bility of  the  corporation  for  debts  so  contracted  by 
the  voluntary  association  does  not  become  substi- 
tuted, without  the  consent  of  the  creditors,  so  as  to 
exempt  the  members  from  individual  liability.^* 
But  the  corporation  which  thus  steps  into  the  shoes 
of  the  joint-stock  company  and  accepts  an  assign- 
ment of  its  property  becomes  also  primarily  liable 
for  the  existing  indebtedness  of  the  company.  The 
creditors  thus  retain  the  same  security  which  they 
had  before,  namely,  the  property  of  the  joint-stock 
company,  now  that  of  the  corporation,  and  the  indi- 
vidual liability  of  the  members  of  the  joint-stock 
company,  who  now  become  corporators.**  But  exist- 
ing creditors  of  the  joint-stock  company  may,  by 
acts  which  indicate  a  clear  understanding  that  the 
credit  of  the  corporation  is  substituted  for  that  of 
the  partners,  discharge  the  latter  from  personal 
liability  for  the  partnership  debts,  as  by  continu- 
ing with  the  corporation  their  previous  course  of 
dealing  with  the  partnership  and  transferring  on. 
their  books  their  account  against  the  partnership  to 
their  account  against  the  corporation.** 

[i  1535]  L  Liability  Arising  Ont  of  Fraud. 
As  heretofore  shown,  stockholders  are  not  personally 
liable  for  torts  of  the  corporation  in  which  they  did 
not  participate.*^  Also  they  are  not  liable  as  stock- 
holders for  losses  caused  by  fraudulent  misrepre- 
sentations made  by  them  in  the  absence  of  some 
statutory  provision  from  which  such  liability  may  be 
deduced.**  But  stockholders  who  by  fraudulent  mis- 
representations have  induced  a  third  person  to 
extend  credit  to  the  corporation  which  otherwise 
would  not  have  been  given  are  personally  liable  for 
any  loss  resulting  therefrom,*^  just  as  they  would 


SW  35.  But  see  Lehman  v.  Knapp, 
48  La.  Ann.  1148.  20  3  674  (holding 
that  a  corporation  may,  as  to  its 
legal  existence,  be  entirely  legal,  and 
protect  its  stockholders  fully,  to  con- 
struct and  operate  a  railroad,  and 
to  engage  in  planting,  under  laws 
preceding  the  act  of  1888,  and  yet 
the  stockholders  are  responsible  per- 
sonally for  carrying  on  a  commercial 
partnership   In   addition). 

19.  Cincinnati  Second  Nat.  Bank 
V.  Hall,  35  Oh.  St.  158;  Medill  v. 
Collier,  16  Oh.  St.  699. 

ao.  Mandevllle  v.  Courtrlght,  142 
Fed.  97.  78  CCA  321.  6  LRANS  1003. 

ai.  Perkins  v.  Sanders,  56  Miss. 
733  (so  holding  where  stockholders 
proceeded  to  change  the  name  of  their 
corporation  without  complying  with 
the  law). 

aa.  Goddard  v.  Pratt,  16  Pick. 
(Mass.)  412.  28  AmD  259;  Perkins  v. 
Rouss.  78  Miss.  343,  29  S  92:  Martin 
v.  Fewell,  79  Mo.  401;  Whltwell  v 
Warner.  20  Vt.  425. 

as.  Durham  Fertilizer  Co.  v.  Clute, 
112  N.  C.  440.  17  SB  419;  Hinds  v. 
Battln,  168  Pa.  487,  30  A  164. 

34.  Ooddard  v.  Pratt,  16  Pick. 
(Mass.)  412.  28  AmD  259;  Haslett  v. 
Wotherspoon,  20  S.  C.  Eq.  209; 
Broyles  v.  McCoy,  5  Sneed  (Tenn.) 
602. 

35.  Haslett  V.  Wotherspoon,  20  S. 


C.   Eq.    209. 
ae.    Whltwell   V.   Warner,    20   Vt. 

426: 

37.     See  supna  {  1474. 

as.  Reld  v.  Eatonton  Mfg.  Co..  40 
Oa.   98,    2   AmR  663. 

aa.  Reld  v.  Eatonton  Mfg.  Co..  40 
Ga.  98,  2  AmD  563;  Steam  Stone-Chjt- 
ter  Co.  V.  Scott,  157  Mo.  520,  67  SW^ 
1076;  Barnard  Mfg.  Co.  v.  Ralston 
Milling  Co.,  71  Wash.  659,  129  P  389 
(false  representations  as  to  amount 
of  stock).  See  also  as  sustaining  this 
view  Hyatt  v.  Van  Riper,  106  Mo.  A. 
664,  78  SW  1043. 

"A  stockholder  or  ofBcer  of  a  cor- 
Doratlon  Is  no  more  Immune  for  his 
false  representations  which  result  In 
a  loss  to  one  who  relied  upon  the 
representations  than  any  other  ln> 
dividual.  In  other  words,  the  rules 
of  common  honesty  and  common 
sense  apply  alike  to  all  persons, 
without  regard  to  the  capacity  in 
which  they  act.  If  the  charges  are 
true,  the  appellant  has  suffered  a  loss 
because  it  .relied  upon  the  respon- 
dent's renresentatlons  as  to  material 
facts,  which  representations  were 
false  and  known  to  be  fal.se  when 
made.  This  view  Is  elementary  and 
would  seem  to  require  no  sustaining 
authority."  Barnard  Mfg.  Co.  v.  Ral- 
ston Milling  Co.,  supra. 

[a]     Klabillty     not     mrHrnxgrniL—'to 


i'oi  lat«}  CM)««,d«T«l«pin«9.t>  and  ohanras  in  the  law  see  cumulative  Annotations,  sama.tlUe.  page  and  note  number. 
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be  for  like  fraud  in  any  other  matter.*"  And  this 
liability  is  in  no  way  limited  by  statates  prescribing 
the  limit  of  liability  of  stockholders  in  a  corpora- 
tion for  the  reason  that  the  statutes  deal  only  with 
contractual  relations  and  are  not  intended  to  pro- 
tect a  stockholder  against  his  own  fraudulent  acts."' 
Nevertheless  in  order  to  render  this  rule  operative 
it  is  essential  that  the  creditors  should  show  that 
they  became  creditors  in  reliance  on  something 
done  or'  said  by  the  stockholders  whi' ii  amounted  to 
the  perpetration  of  a  fraud."^  Stockholders  who 
have  participated  in  the  making  of  fraudulent  mis- 
representations of  fact  necessary  to  obtain  a  char- 
ter, or  who  became  subsequent  purchasers  of  the 
stock  with  knowledge  of  the  facts,  are  personally 
liable  for  corporate  debts.'"  But  it  has  been  held 
that  the  stockholders  of  a  corporation  who  avail 
themselves  of  their  superior  advantages  for  the  pur- 
pose of  obtaining  security,  from  the  property  of 
the  corporation,  for  debts  due  to  themselves,  whether 
it  is  done  by  attachment  or  by  assigning  the  prop- 
erty to  a  trustee,  by  vote,  are  not  thereby  guilty  of 
a  fraud,  in  contemplation  of  law,  so  as  to  render 


hold  an  incorporator  '  liable  to  a 
creditor  for  fraud  and  deceit  because 
of  false  statements  In  the  articles  of 
association  signed  by  him  does  not 
enlargre  the  liability  of  stockholders 
in  the  corporation,  notwithstanding 
that  such  Incorporator  was  a  stock- 
holder. Ver  wys  v.  Vander  Mey, 
(Mich.)    173    NW    604. 

30.  Reld  V.  Eatonton  Mfg.  Co.,  40 
Ga.  98,  103,  2  AmR  563. 

31.  Barnard    Mfg.    Co.    v.    Ralston, 
Milling  Co.,  71  Wash.   659,  129  P  389.' 

32.  Slsson  V.  Matthews,  20  Qa.  848. 

33.  Paterson  v.  Arnold,  45  Pa.  410. 
See  also  LefCman  v.  Flanigen,  4  Phila. 
(Pa.)  318  (holding  that  parties  who 
disinter  an  old  charter  of  a  savings 
institution  that  had  never  been  ac- 
cepted, personate  the  original  corpo- 
rators, covertly  organize  the  corpora- 
tion in  their  name,  and  under  the  in- 
fluence of  the  impression  thus  cre- 
ated that  they  are  the  original  cor- 
porators, secure  deposits  of  money, 
are  responsible  collectively  as  part- 
ners for  each  other's  acts  and  de- 
faults). 

34.  Whltwell  V.  Warner,  20  Vt. 
425. 

Vr«f •T«acas  ranarally  see  infra  XV. 

36.  Slater  Trust  Co.  v.  Gardiner, 
183  Fed.  268,  271  (where  It  was  said: 
"These  descriptions  were  preeminent- 
ly "words  of  art,'  depending  upon  local 
law,  and  were  a  part  of  one  of  the 
most  complicated  documents  known 
to  the  law.  That  was  the  very  pur- 
pose of  giving  it  over  to  local  experi- 
enced lawyers  to  draw,  and  their  pur- 
pose in  employing  the  best  man  they 
could  in  Missouri  to  pass  upon  the  de- 
scriptions. No  man  should  be  called 
on  to  foresee  that,  after  this  care  in 
reducing  to  written  form  the  legal 
rights  of  the  company  In  a  mortgage, 
a  mistake  would  be  In  fact  made 
which  would  result  In  damage  to  a 
bondholder"). 

36.  Iiangan  v.  Iowa,  etc.,  Constr. 
Co^,  49  Iowa  317. 

37.  Langan  v.  Iowa,  etc.,  Constr. 
Co..  49  Iowa  317. 

38.  U.  S. — Converse  v.  Hamilton, 
224  U.  S.  243.  32  SCt  415,  56  L..  ed. 
749,  AnnCasl913D  1292:  Plnney  v. 
Nelson,  183  U.  S.  144.  22  SCt  62.  46 
L.  ed.  125;  Flash  v.  Conn,  109  V.  S. 
371,  3  SCt  263.  27  L.  ed.  966;  In  re 
Manufacturers'  Box,  etc..  Co..  251  Fed. 
9.57;  Erie  Second  Nat.  Bank  v.  Geor- 
ger,  246  Fed.  517;  Courtney  v.  Crox- 
ton,  239  Fed.  247.  152  CCA  235:  In  re 
Schuylklll-Helm  Brewing  Co..  208  Fed. 
70:  Kiskadden  v.  Stelnle,  203  Fed.  376, 
121  CCA  559;  Leyner  Engineering 
Works  V.  Kempner,  163  Fed.  605;  Co- 
vell  V.  Fowler,  144  Fed.  536;  Anglo- 
American  Iiand.  etc..  Co,  v.  Lombard, 
132  Fed.  721,  68  CCA  89  [certiorari 
den  196  V.  S.  638,  25  SCt  793,  49  L.  ed. 
<30];    FldeUty  Ins.,  etc.,   Co.  v.   Me- 


chanics' Sav.  Bank.  97  Fed.  297,  38 
CCA  193,  66  LRA  228;  Hale  V.  Har- 
den. 95  Fed.  747,  37  CCA  24;  Mc- 
Vlckar  v.  Jones,  70  Fed.  764;  Sum- 
ner V.  Marcy,  23  F.  Cas.  No.  13,609, 
3  Woodb.  &  M.  106. 

Ala. — Smith  v.  Huckabee,  53  Ala. 
191;  St.  Mary's  Bank  v.  St.  John,  26 
Ala.  666;  Bingham  v.  Rushing,  6  Ala. 
403. 

Cal. — Provident  Gold  Mln.  Co.  v. 
Haynes,  173  Cal.  44, 169  P  165;  Thomas 
V.  Wentworth  Hotel  Co.,  168  Cal.  276, 
110  F  942.  139  AmSR  120. 

Conn. — Lewisohn  v.  Stoddard,  78 
Conn.  576,  63  A  621;  Fish  v.  Smith,  73 
Conn.  377,  47  A  711. 

Del. — Love  v.  Pusey,  etc,  Co.,  19 
Del.  677,  62  A  642. 

D.  C. — Palmer  v.  Morgan,  45  App. 
334. 

G&. — Lane  v.  Morris,  8  Ga.  468. 

111.— Bell  V.  Farwell,  176  111.  489, 
52  NE  346,  68  AmSR  194.  42  LRA 
804;  Baker  v.  Backus,  32  111.  79;  Zehr 
V.  Zehr,  203  IlL  A.  684;  Hayward  v. 
Sencenbaugh,  141  111.  A.  396  [app 
dism  235  111.  680,  86  NE  939]. 

Ind. — Shaw  v.  Boylan,   16  Ind.  384. 

Ky. — U.  S.  C:ast  Iron  Pipe,  etc.,  Co. 
V.  Henry  Vogt  Mach.  (3o.,  182  Ky.  473, 
206  SW  806;  Husbands  v.  Linehan. 
168  Ky.  304,  181  SW  1089,  AnnCas 
1917D  964;  Horton  v.  Sherrill-Russell 
Lumber  Co.,  147  Ky.  226,  143  SW 
1053;  Williams  v.  Chamberlain,  123 
Ky.  160,  94  SW  29,  29  KyL  606. 

Me. — Chllds  v.  Cleaves,  96  Me.  498; 

50  A  714;  CofBn  v.  Rich,  46  Me.  607, 
71  AmD  559. 

Md.— Fear  v.  Bartlett,  81  Md.  486, 
32  A  322,  33  LRA  721. 

Mass. — American  Spirits  Mfg.  Co. 
V.  Eldridge,  209  Mass.  690,  95  NE  942: 
Converse  v.  Ayer,  197  Mass.  443,  84 
NE  98;  Hancock  Nat.  Bank  v.  Ellis. 
186  Mass.  414,  44  NE  349,  66  AmSR 
414;  New  Haven  Horse  Nail  Co.  v. 
Linden  Spring  Co.,  142  Mass.  349,  7 
NB  773;  Andover  Free  Schools  v. 
Flint,  18  Mete.  639;  Bond  v.  Appleton. 
8  Mass.  472.  6  AmD  111. 

Mo. — Rogers  v.  Stag  Mln.  Co.,  185 
Mo.  A.  669,  171  SW  676;  McCHure  v. 
Paducah  Iron  Co.,  90  Mo.  A.  667: 
Kimball  v.  Davis,  52  Mo.  A.  194; 
Luecke  v.  Tredway,  45  Mo.  A.  607; 
Hodgson  V.   Cnieever,   8    Mo.   A.    318. 

N.  J. — Johnson  v.  Tennessee  Oil, 
etc.,  CJo.,  74  N.  J.  Bq.  32.  69  A  788. 

N.  T.— Mllllkon  v.  Caruso,  206  N. 
T.  B69,  98  NE  498:  South  worth  v. 
Morgan,    205    N.   Y.    293,    98    NE    490, 

51  LRANS  56  [rev  143  App.  Dlv,  648, 
128  NTS  1961;  Shlpman  v.  Treadwell, 
200  N.  T.  472,  93  NE  1104:  Stone  v. 
Penn  Tan.  etc.,  R.  Co.,  197  N.  Y.  279, 
90  NE  843.  134  AmSR  879;  Howarth 
v.  Angle.  162  N.  T.  179,  58  NE  489. 
47  LRA  726;  Seymour  v.  Sturgesa.  26 
N.  Y.  134;  De  Raismes  v.  U.  S.  LHho- 
grapb  Co..  161  App.  Div.  786,  146  NTS 


themselves  liable  personally  for  the  debts  of  the 
corporation."*  And  stockholders  are  not  personally 
liable  as  for  deceit  for  loss  sustained  by  a  bond- 
holder in  buying  bonds  secured  by  mortgage  on  the 
company's  property  which  was  described  in  an 
improper  and  misleading  manner  in  the  mortgage 
where  it  appeared  that  the  preparation  of  the  mort- 
gage and  the  description  of  the  property  had  been 
placed  in  the  hands  of  competent  and  experienced 
counsel  who  knew  the  facts."^  A  failure  to  keep 
corporate  books  in  the  manner  required  by  a  statute 
does  not  render  the  stockholders  liable  for  the 
debts  of  the  corporation.""  If  the  books  are  fraud- 
ulently kept,  those  guilty  of  participating  in  the 
fraud  can  be  held  "personally  liable."' 

[$  1536]  8.  What  Law  Governs  and  Extrater- 
ritorial Enforcement — a.  In  General.  The  organic 
law  of  the  corporation,  as  contained  in  its  charter 
or  a  general  statute  under  which  it  is  created,  con- 
trols as  to  the  nature  and  extent  of  the  liability  of 
its  stockholders  to  its  creditors,*"  unless  by  art 
enactment  in  the  state  in  which  the  stockholder 
resides  a  particular  liability  is  imp(>sed  on  him  as  a 

813;  Manufacturers'  Commercial  Co. 
V.  Heckscher.  144  App.  Div.  601,  129 
NTS  656  fair  203  5f.  T.  660,  96  NB 
1121  memT;  Molson's  Bank  v.  Board- 
man,  47  Hun  135. 

N.  C— Hobgood  V.  Bihien,  141  N.  C. 
344,  63   SE  857. 

Oh. — Judson  v.  Stewart,  7  OhS&CP 
532,    7    OhNP   160. 

Or. — Garetson-Hilton  Lumber  Co. 
V.  Hlnson,  69   Or.  605,  140   P  633. 

Pa. — Mister  v.  Burkholder,  66  Pa. 
Super.  617. 

Tenn. — Sullivan  v.  Farnsworth,  132 
Tenn.  691,  179  SW  817. 

Tex. — Nesom  v.  City  Nat.  Bank, 
(Civ.  A.)   174  SW  715,  717    [clt  <;yc]. 

Va. — Mountain  Lake  Land  Co.  v. 
Blair,   109   Va.   147,   63  SE  751. 

But  see  Randall  Printing  Co.  v. 
Sanitas  Mineral  ^ater  Co.,  120  Minn. 
268,  139  NW  606,  43  LRANS  706 
(holding  that  in  case  of  an  unpaid 
subscription  the  right  of  action  Is 
based  on  fraud  and  there  is  no  neces- 
sity of  showing  that  the  stockholder 
would  be  liable  either  to  the  corpo- 
ration or  creditors  In  the  state  where- 
in it  was  organized). 

"Statutes  that  Impose  quasi-con- 
tractual liabilities  upon  stockhold- 
ers with  respect  to  creditors  of  a 
corporation  .  .  .  create  an  inflrmity 
that  runs  with  the  stock."  Long  v. 
Symonds,  216  Mass.  596,  597,  104  NE 
476. 

[a]  Za  support  of  this  view  It  was 
said:  "What  law  fixes  the  liability 
of  stockholders;  that  Is,  does  the  stat- 
ute law  of  the  state  of  incorporation 
fix  and'  determine  the  liability  of  the 
shareholder,  or  Is  the  liability  to  be 
determined  and  the  stodkholder 
charged  by  the  enactments  of  every 
state  in  the  Union  in  which  the  cor- 
poration may  transact  business?  If 
the  latter  were  true,  it  would  invite 
immediate  dissolution,  for  no  sane 
person  would  become  a  purchaser  of 
stock  with  the  legal  assurance  that. 
In  the  event  the  corporation  did  busi- 
ness In  a  sister  state— Colorado  for 
Instance — and  loss  and  disaster  at- 
tended the  venture,  and  it  should 
develop  that  a  failure  to  comply  with 
some  statutory  provision  in  regard 
to  filing  a  copy  of  its  articles  of 
incorporation,  a  stockholder  of  Ver- 
mont, having  subscribed  and  paid  for 
a  single  share  of  the  value  of  |100. 
would  be  called  upon  to  make  good 
the  loss  of  every  creditor,  who  elect- 
ed to  extend  a  line  of  credit  to  the 
Insolvent  corporation.  The  sub- 
scriber, looking  for  modest  dividends 
as  the  result  of  his  Investment,  would 
be  called  upon  to  separate  himself 
from  his  earnings  and  stand  forth  a 
commercial  pauper,  having  wronged 
no  creditor,  yet  powerless  to  orevent 
his  own  destruction.  The  doctrine  is 
monstrous  and  finds  no  support  in  tliA> 
Digitized  Iv^ 
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stodkhnlder  in  a  foreign  oorporatioi^*  or  onless  a 

corporation  formed  in  one  state  is  by  the  express 

terms  of  its  charter  created  for  the  purpose  of  doing 

business  in  another  state,  and  business  is  done  in 

that  state,  in  which  case  it  will  be  assumed  that  the 

charter  contract  was  as  to  such  business  made  with 

reference  to  the  liabilities  imposed  on  stockholders 

of  foreign  corporations  by  the  laws  of  that  state.*" 

So  where  the  proceeding  is  by  a  creditor  of  a  foreign 

declBlona  of  any  court,  state  or  fed- 
eral, and  la  hostile  to  the  declared 
and  recocrnlzed  policy  of  this  state." 
Leyner  ETnerlneerlng  works  v.  Kemp- 
ner,  168  Fed.  605,  608. 

[b]  Wker*  a  AomMrtle  ooxponu' 
tlon  Deoomaa  a  stookboUar  ia  •  toi- 
•Icn  ooxporatlon,  the  liability  of  the 
domestic  corporation  to  creditors  of 
the  foreign  corporation  must  be  de- 
termined oy  the  laws  of  the  foreign 
state.  Mountain  Lake  Land  Ck>.  v. 
Blair,  108  Va.  147,  63  SB  751. 

[c]  UablUty  on  aooount  of  v-T- 
in«n  In  propmrty. — The  liability  of 
stockholders  of  a  bankrupt  corpora- 
tion on  account  of  payment  for  their 
stock  in  property  is  to  be  determined 
by  the  law  of  tSie  state  from  which 
the  corporation  obtained  its  charter. 
In  re  SchuylktU-Helm  Brewing  Co., 
208    Fed.    70. 

39.  Qaretson-Hllton  Lumber  Co. 
V.  Hlnson,  69  Or.  60^,  608,  140  P  6SS. 

"In  the  absence  of  an  enactment  by 
the  state  in  which  a  person  resides, 
imposing  upon  him  a  particular  li- 
ability as  a  stockholder  in  a  foreign 
cort>oratlon,  the  statute  of  another 
state  giving  life  to  such  artificial  be- 
ing, or  the  articles  which  It  adopts, 
afford  the  rule  regulating  the  llaoil- 
ity  to  its  creditors  when  suits  are 
brought  to  establish  a  legal  respon- 
sibility against  a  resident  stock- 
holder." Oaretson-Hllton  Lumber 
Co.   V.  Hlnson,  supra. 

40.  Thomas  v.  Matthiessen,  212 
T;.  S.  221,  34  set  312,  68  L.  ed  677 
[rev  192  Fed.  495,  118  CCA  101  (aS 
170  Fed.  362)];  Plnney  v.  Nelson,  183 
U.  S.  144,  22  set  62,  46  L.  ed.  12S; 
Provident  Qold  Mln.  Co.  T.  Haynes, 
173  Cal.  44,  159  P  166;  Thomas  v. 
Wentworth  Hotel  Co.,  158  Cal.  276, 
110  P  942,  139  AmSR  120:  Peck  ▼. 
Noee,  154  Cal.  351,  97  P  865.  Contra 
Coulter  Dry  Qoods  Co.  v.  Rosenbaum, 
74  Misc.  579,  134  NTS  487  (where  a 
New  York  court  refused  to  enforce 
a  liability  Under  the  statute  of  Cali- 
fornia against  a  resident  of  New 
Tork  who  was  a  stockholder  in  an 
Arizona  corporation,  formed  for  the 
purpose  of  doing  business  in  Cali- 
fornia, and  distinguishing  Plnney  t. 
Nelson,  .supra,  on  the  ground  that  de 


fendants  in  that  case  were  at  all 
times  citizens  and  residents  of  Cali- 
fornia). 

Ca]  Season  for  ml*.— "As  comity 
permits  a  corporation  to  enter  an- 
other State  and  do  business  therein, 
it  is  competent  for  the  stockholders 
in  making  their  charter  to  contract 
with  reference  to  the  laws  of  a  State 
in  which  they  propose  the  corpora- 
tion shall  do  business.  And  in  this 
case  the  stockholders  in  their  char- 
ter speclfled  that  the  purpose  of  the 
incorporation  was  partly  business  be- 
yon^  the  limits  of  Colorado,  and 
that  the  principal  part  of  such  out- 
side business  should  be  carried  on  In 
California.  Not  content  to  rely  upon 
the  general  authority  which  by  the 
rules    of    comity    the    Colorado    cor- 

? oration  would  have  to  enter  Call- 
ornla,  and  transact  business  therein, 
they  in  terms  set  forth  that  a  part 
of  the  purpose  of  the  Incorporation 
was  the  transaction  of  business  by 
the  corporation  in  California.  Now 
when  they  in  terms  specllled  that 
they  were  framing  a  corporation  for 
the  puri>ose  of  having  that  corpo- 
ration do  business  in  California  Is  it 
not  clear  that  they  were  contracting 
with  reference  to  the  laws  of  that 
State?  Contracting  with  reference 
to  the  laws  of  that  State  they  must 


be  assumed  to  know  the  provisions 
of  those  laws;  that  by  them  a  per- 
sonal liability  was  cast  upon  the 
stockholders  in  corporations  formed 
under  the  laws  of  the  State,  and 
that  that  same  liability  was  also  Im- 
posed upon  the  stockholders  of  cor- 
porations formed  under  the  laws  of 
other  States  and  doing  business  with- 
in California.  How  can  it  be  said 
that  those  laws  do  not  enter  into 
the  contract  and  control  as  to  all 
business  done  in  pursuance  of  that 
contract  within  the  limits  of  Cali- 
fornia? Suppose  these  same  stock- 
holders in  Colorado  had  formed  a 
partnership  with  the  expressed  intent 
of  carrying  on  business  in  California, 
would  not  that  expressed  Intent  be 
a  clear  reference  to  the  laws  of  Cali- 
fornia and  an  Incorporation  of  those 
laws  into  the  liabilities  created  by 
the  partnership  business  in  Califor- 
nia? And  If  this  rule  obtains  as  to 
contracts  of  partners  between  them- 
selves, why  not  also  as  to  contracts 
of  stockholders  between  themselves 
In  forming  a  corporation?"  Pinney  T. 
Nelson,  183  U.  S.  144,  160,  22  SCt 
62.  4<   L.   ed.    125. 

[b]  IlIiiatf»tioa<— Where  before 
incorporation  of  a  hotel  company  in 
Arizona  with  power  to  operate  ho- 
tels in  Arizona  and  California,  a  resi- 
dent of  New  Tork  signed  a  writing 
reciting  the  intent  of  the  subscribers 
to  form  a  corporation  in  Arizona  for 
the  purjwse  of  acquiring  certain  land 
in  California  and  building  a  first  class 
hotel  thereon,  and  thereby  subscribed 
for  a  certain  number  of  shares,  he 
may  be  held  liable  to  a  citizen  of 
California,  the  holder  of  notes  made 
In  California  by  the  corporation  when 
organized,  for  a  proportionate  share 
of  the  sum  due  thereon,  under  the 
law  of  California  providing  that  each 
stockholder  of  a  corporation  shall  be 
personally  liable  for  such  proportion 
of  the  debts  contracted  while  he  is 
such  stockholder  as  the  amount  of 
his  stock  bears  to  the  whole  stock 
subscribed  and  imposing  the  same 
liability  on  each  stockholder  of  a 
corporation  formed  under  the  laws 
of  any  other  state  or  territory  of  the 
United  States,  but  doing  business  in 
California.  Thomas  v.  Matthlesson, 
232  U.  S.  221.  34  SCt  312,  58  L.  ed 
577  [rev  192  Fed.  495,  113  CCA  101 
(aff  170  Fed.  362)]  (where  the  court 
assumed,  for  the  purpose  of  decision 
without  expressing  any  opinion  upon 
the  point,  that  a  provision  for  doing 
business  in  another  state  without 
any  express  reference  to  the  possible 
dilierence  In  their  laws  would  not  be 
enough  to  change  the  rule  that  with- 
out authority  from  the  stockholder 
a  corporation  cannot  make  him  an- 
swerable in  a  way  not  contemplated 
by  the  charter). 

[c]  Authority  to  do  Imsinsss  la. 
any  state  or  territory  "as  the  board 
of  directors  may  .  .  .  deem  neces- 
sary and  expedient"  has  been  held  suf- 
ficient to  Impose  liability  upon  the 
stockholders  of  foreign  corporations 
under  the  C!alifomia  law  by  the  Cali- 
fornia courts.  Provident  Gtold  Mln. 
Co.  V.  Haynes,  173  Cal.  44.  169  P  186. 

[d]  Transaction  of  only  part  of 
business  In  stata^-"The  tact  that  a 
corporation  is  formed  in  one  state 
with   the   declared   purjrase  of  doing 

business  in  another  justifies, the 

assumption  that,  with  regard  to  the 
business  to  be  done  in  such  other 
state,  the  corporators  agree  to  be 
bound  by  its  laws.  It  can  make  no 
difference  whether  they  Intend  to  do 
all   or   only  a  part  of  their  business 


corporation  against  a  resident  stockholder;  if  the 
stockholder  is  liable  at  all  he  is  in  general  liable  only 
according  to  the  law  of  the  domicile  of  the  corpora- 
tion.*^ By  subscribing  to  the  stock  in  a  foreign 
corporation,  the  subscriber  subjects  himself  to  the 
laws  of  the  foreign  state  in  respect  of  the  powers 
and  obligations  of  such  corporation.*'  And  he 
cannot  plead  ignorance  of  such  law  any  more  than 
he  can  plead  ignorance  of  the  law  of  another  state, 

in  such  state.  Their  relations  to  the 
state  Into  which  they  come,  with  re- 
gard to  business  there  done,  cannot 
be  affected  by  the  circumstance  that 
they  also  intend  to,  or  do,  transact 
some  business  elsewhere."  Thomas 
V.  Wentworth  Hotel  CX).,  158  Cal. 
275,  281.  110  P  942,  139  -UnSR  120. 
[e]  BtookJioldera  la  aa  aaglUb 
nnmpany  Incorporated  under  the 
Joint-Stock  Companies  Act  as  a  lim- 
ited company  will  not  be  held  liable 
under  the  provisions  of  the  Califor- 
nia statute,  although  the  company 
was  formed  for  the  purpose  of  ac- 
quiring and  working  mines  in  the 
united  States  of  America,  its  direc- 
tors were  empowered  to  do  all  things 
necessary  to  comply  with  require- 
ments of  the  law  of  any  country 
where  the  company  might  carry  on 
business  and  the  company  acquired 
and  worked  mines  In  Caliiomia  and 
purchased  in  California  mining  ma- 
chinery, for  their  proportion  of  the 
price  of  which  it  was  sought  to  hold 
the  English  stockholders  liable.  Rls- 
don  Iron,  etc..  Works  ▼.  Fumess, 
[19061  1  K.  B.  49  (holding  that  the 
stockholder  did  not,  by  becoming  a 
member  of  the  company,  on  the  terms 
of  the  memorandum  and  articles  of 
association,  authorize  the  directors 
to  pledge  his  personal  credit  for  the 
price  of  the  goods  supplied,  and  In 
the  absence  of  express  authority  on 
his  part  an  action  could  not  be  maln- 
'   '      '  against  him). 

U7  S.— Olenn  ▼.  Llegett,  115 


tained  against  him). 

-      ~"  -      Igg      . 

U.  S.   688,  10  SCt  887j  34   L.  ed.  262; 


41. 


Allen  V.  Fairbanks,  4^  Fed.  445;  Par- 
son V.  Withers.  19  F.  C^s.  No.  10,864, 
5  Blss.  269. 

Mass. — New  Haven  Horse  Nail  Co. 
V.  Linden  Springs  Co.,  142  Mass.  349. 
7  NE  773;  Halsey  v.  McLean,  12  Al- 
len 438,  90  AmD  157;  Hutchlns  v.  New 
England  Coal  Mln.  Co.,  4  Allen  580; 
Blackstone  Mfg.  Co.  v.  Blackstone,  13 

gray  488;  Penobscot  etc.,  R.  Co.  v. 
artlett,  12  Gray  244,  71  AmD  75J; 
Jones  V.  Slsson,  6  Gray  288. 

Minn. — Deadwood  First  Nat.  Bank 
V.  Qustin  Minerva  Consol.  Mln.  (^., 
42  Minn.  327.  44  NW  198. 

Mo. — Leucke  v.  Tredway,  46  Mo.  A. 
607. 

N.  T. — Ijowry  v.  Inman,  46  N.  T. 
119  [aft  82  N.  T.  Super.  117  (aff  6 
AbbPrNS  894,  37  HowPr  153)];  Mer- 
rick V.  Van  Santvoord,  34  N.  T.  208; 
Seymour  v.  Sturgess,  26  N.  T.  134; 
St.  Louis  Sav.  Assoc,  v.  O'Brien,  St 
Hun  45,  3  NTS  764:  McDonough  v. 
Phelps,  15  HowPr  872;  Ex  p.  Van 
Riper,  20  Wend.  614. 

Tex. — ^Nesom  v.  City  Nat.  Bank, 
(Civ.  A.)   174   SW  716,  717  tcit  Cyc]. 

W.  Va. — Nimick  y.  Mingo  Iron 
Works  Co..  26  W.  Va.  184. 

[a]  A  provision  In  the  obartsr  of  a 
foraurn  oorpoxation  wbloh  azempts 
stooUioiaers   from  liability  for  cor- 

S orate  debts  will  be  respected  by  the 
omestlc  courts  under  the  rules  of 
comity.  Merrick  v.  Van  Santvoord, 
34  N.  Y.  208   [mod  88  Barb.  574]. 

[b]  The  liability  of  a  stookboMiC 
In  a  corporation  created  by  tba  pro- 
vlnolal  parliament  of  Qnabeo  to  Its 
creditors  is  to  be  determined,  in  a 
court  of  New  Tork,  by  the  law  of 
that  province.  Molson's  Bank  T. 
Boardman,  47  Hun  (N.  Y.)  136.      ,„, 

40.  Bemhoimer  v.  Converse,  206 
TT.  S.  616.  27  SCt  766,  51  L.  ed.  1163: 
Nashua  Sav.  Bank  v.  Anglo-American 
Land,  etc.,  Co..  189  U.  S.  221.  23  SCt 
517,  47  L.  ed.  782:  Canada  Southern 
R.  Co.  V.  Gebhard,  109  U.  S.  627,  I 
sen    363,    27    L.    ed.    1020;    Relfe  ▼. 


For  later  oases, dsTetopmsats  and  oluuirMi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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when  he  makes  a  oontraot  to  be  ezecnted  therein/*, 
The  fact  that  no  legislation  exists  in  a  state  proyid- 
ing  for  the  liability  of  stockholders  in  the  manner 
imposed  by  the  statutes  of  a  foreign  state  doe^  not 
indicate  that  the  imposition  of  such  a  liability  is 
against  the  public  policy  of  the  state.** 

Changefl  in  law.  The  statutory  liability  of  a 
stockholder  for  debts  of  the  corporation  is  in  general 
to  be  determined  according  to  the  law  in  force  when 
the  debt  was  contracted  and  not  by  a  subsequent 
statute.** 

[$  1537]  b.  Enforcement  against  Nonresident 
Stockholders — (1)  In  OeneraL  Upon  the  question 
of  how  far  the  courts  of  one  state  or  jurisdiction 
will  go  in  enforcing  a  liability  of  resident  stock- 
holders of  foreign  corporations,  there  has  been  much 
contrariety  of  opinion/*  although  an  increasing 
tendency  upon  the  part  of  the  courts  to  enforce 
such  liabilities  is  observable*^  except  where  they 
are  penal  in  their  nature*^  or  their  enforcement 
would  result  in  discrimination  and  injustice  as 
against  the  resident  stockholders.**  It  should 
be  noted  further  that  the  differences  of  opin- 
ion exist   more   particularly   as   to  what  may  be 


termed  the  superadded  statutory  liabilities  of  corpo- 
rate stockholders.^  The  liability  of  a  stockholder 
growing  out  of  the  fact  that  he  has  not  fully  paid 
to  the  corporation  the  amount  of  his  subscription  to 
its  stock  is  without  exception  .recognized  and 
enforced  in  the  courts  of  a  foreign  jurisdiction,*^ 
even  though  by  the  statute  under  which  the  corpor- 
ation is  created  a  particular  remedy  is  afforded  for 
the  enforcement  of  such  liability,*^  since  such 
statutes  merely  recognize  an  existing  right  and 
provide  an  additional  remedy  for  its  enforcement;*' 
and  the  right  being  contractual  in  its  nature**  may 
be  enforced  in  any  court  having  jurisdiction  of  the 
subject  matter  in  which  jurisdiction  of  the  person 
of  the  stockholder  may  be  obtained.**  Whera  a 
liability  in  addition  to  the  amount  unpaid  on  the 
capital  stock  imposed  by 'constitutional  or  statutory 
provision  is  to  be  regarded  as  a  primary  and  indi- 
vidual liability,  it  may  as  a  gener^  rule  be  enforced 
by  appropriate  proceedings  in  another  state  against 
stockholders  resident  therein,**  unless  the  statute 
creating  the  liability  creates  also  a  special  remedy 
which  cannot  be  availed  of  in  the  foreign  jurisdic- 
tion.*'   Wbere  by  the  terms  of  the  statute  creating 


Rundle,  103  ~U.  S.  222.  26  L.  ed.  S37; 
Leyner  BteKlneering  Works  v.  Kemp- 
ner,  163  Fed.  606;  Converse  v.  ^tna 
Nat    Bank,   79    Conn.    163,   64  A   341, 

7  AnnCas  75;  Fish  v.  Smith,  73  Conn. 
377.  47  A  711,  84  AmSR  161;  Pulsi- 
fer  V.  Qreen.  96  Me.   438.   52  A  921. 

48.  PajTBon  v.  Withers,  19  F.  Cas. 
No.  10,864,  5  Btss.  269,  278;  St.  IjOuIs 
SaT.  Assoc.  V.  O'Brien,  6l  Hun  46, 
48.  3  NYS  764. 

"£very  shareholder  in  a  corporation 
Is  supposed  to  be  coenizant  with  the 
provisions  of  the  charter,  and  the 
general  laws  of  the  State  which  re- 
late to  his  duties  as  such  share- 
holder; and  which  define  the  nature 
and  extent  of  his  liability  to  the  cred- 
itors of  the  corporation."  St.  Louis 
Sav.  Assoc.  V.  O'Brien,  supra  [quot 
with  appr  Marshall  v.  Sherman,  84 
Hun  186,  190,  32  NTS  198,  196  (rev 
on  other  grounds  148  N.  Y.  9,  42  NE 
419.  61  AmSR  664,  84  LRA  767)]. 
'  44.  Western  Nat.  Bank  v.  Reckless, 
96  Fed    70 

45.  U.  S.— Irvine  v.  BlUott,  203 
S*ed.  82. 

Ala.-^Natlonal  Commercial  Bank  v. 
McDonnell.  92  Ala.  387.  9  S  149. 

Fla. — Qlhbs   v.   Davis,   27    Fla.    631, 

8  S   633. 

Kan. — Rowland  v.  Forest  Park 
Creamery  Co.,  79  Kan.  134,  99  P  212. 

Md. — Williams  v.  Taylor,  99  Md. 
406,  67  A  641;  Williams  v.  Wat- 
ters,  97  Md.  113,  64  A  767. 

N.  Y.— Lang  v.  Lutz,  180  N.  Y. 
264,  78  NB  24;  Lelghton  v.  Leighton 
l,ea  Assoc,  146  App.  Dlv.  266.  130 
NYS  936. 

Va. — Williams  v.  Matthews,  103  Va. 
180.  48  SB  861. 

Wis. — Helnze  v.  South  Green  Bay 
Land,  etc.,  Co.,  109  Wis.  99,  86  NW  145. 

BetzoaetlTe  effeot  of  statutes  see 
supra  9   1509. 

46.  Pfafe  V.  Oruen,  92  Mo.  A.  660, 
«9  SW  406. 

47.  PfafC  V.  Oruen,  92  Mo.  A.  660, 
49  SW  405. 

"An  increasing  tendency  has  been 
observable  in  both  state  and  federal 
Jurisdictions  during  the  last  decade 
to  sanction  the  enforcement  of  these 
obligations  extraterrltorlally  In  any 
court  of  competent  jurisdiction,  ex- 
cept where  the  rights  of  a  citizen  In 
the  state  of  the  forum  are  thereby 
prejudiced,  or  the  public  policy  of 
such  state  Is  contravened."  Chllds 
V.  Cleaves,  96  Me.  498,  516.  50  A  714. 

"It  certainly  concerns  the  due  ad- 
ministration of  Justice  that  all  stock- 
holders, wherever  they  reside,  should 
l>e  compelled  by  proceedings  some- 
where to  perform  the  statutory  obli- 
gations towards  creditors  of  the  cor- 
poration which  they  liave  assumed  by 


becoming  stockholders."  Hancock 
Nat.  Bank  v.  Ellis,  172  Mass.  39,  47, 
61  NB  207.  70  AmSR  232,  42  LRA  896 
[quot  Chllds  V.  Cleaves,  supra]. 

[a]  Oorpomtloii  of  fondc&  oonn- 
try^— "When  a  foreign  sovereignty, 
having  authority  so  to  do,  confers 
ui>on  one  of  its  corporations  the  right 
to    readjust    its    indebtedness    in    a 

f:iven  manner,  or  to  liquidate  its  af- 
airs,  or  to  make  assessments  upon 
shareholders,  the  right  so  conferred 
will  be  recognized  and  enforced  by 
the  courts  of  the  United  States,  pro- 
vided the  foreign  statute  accords  to 
all  creditors  and  shareholders  equal 
privileges,  without  reference  to  their 
place  of  residence  or  citizenship,  and 
does  not  contravene  the  general  pol- 
icy of  our  laws."  Qiesen  v.  London, 
etc.,  Mortg.  Co.,  102  Fed.  684,  587,  42 
CCA  615. 

48.  See  Infra  {  1641. 

49.  Middletown  Nat.  Bank  v.  To- 
ledo, etc.,  R.  Co.,  197  U.  S.  394,  26 
set  462,  49  L.  ed.  803;  New  York 
Fourth  Nat.  Bank  v.  Francklyn,  120  U. 
a  747,  7  set  757,  30  L.  ed.  826;  Young 
v.  Farwell.  139  111.  326,  28  NE  845; 
Chllds  V.  Cleaves,  95  Me.  498,  60  A 
714;    Pfaff   v.    Oruen,   92    Mo.  A.    660, 

•569,  69  SW  406. 

"Whatever  may  be  the  Judicial  in- 
clination in  this  regard,  courts  have 
sometimes  found  it  impossible  to  en- 
force foreign  legislation  of  this  kind 
without  doing  violence  to  well-settled 
legal  rules  and  injustice  to  the  stock- 
holders resident  in  their  Jurisdiction 
and  proceeded  against  therein,  from 
their  inability  to  obtain  Jurisdiction 
of  all  the  shareholders  and  of  the 
corporation  Itself;  for  to  hold  outside 
stockholders  liable  in  a  proceeding  to 
which  the  other  members  of  the  cor- 
poration are  not  parties  might  occa- 
sionally result  in  imposing  on  them 
a  heavier  burden  in  respect  to  the  cor- 
porate debts  than  the  statutes  of  the 
domicile  contemplate  or  than  is  im- 
posed oa  domiciliary  shareholders. 
The  duty  of  the  members  to  respond 
to  creditors  only  arises  if  the  corpo- 
rate assets  are  inadequate  to  meet 
Its  obligations  and  those  assets 
ought  to  be  first  exhausted.  But  a 
foreign  court  has  no  power  to  seques- 
trate or  levy  on  the  company's  as- 
sets, and,  hence,  can  not  secure  to 
shareholders  their  right  to  have  the 
company's  property  applied  in  satis- 
faction of  its  debts  before  they  are 
called  on  to  pay.  Neither  can  foreign 
tribunals  ascertain  as  readily  as  a  do- 
mestic one  the  solvency  of  the  differ- 
ent members  and  the  amount  which 
each  should  be  assessed,  while  It  is 
impossible  to  compel  contribution 
among  them."    PfaS  v.  Oruen,  supra. 


Heoessity  of  flzinf  pro  x»t»  U»bU> 
tty  see  infra  I  1539. 

so.     See  supra   i\   1538-1642. 

61.     See  cases  infra  note  66. 

Sa.     See  infra  1  1538  note  69. 

83.     See  supra  {  1480. 

B4.     See  supra  \i  1481-1497. 

68.  U.  S. — Wyman  v.  Bowman,  127 
Fed.   257,   62.  CCA   189. 

Conn. — Fish  v.  Smith,  73  Conn.  877, 
47  A  711,  84  AmSR  161;  Maon  v. 
Cooke,  20  Conn.  178. 

111.— Edwards  v.  SchllUnger,  245  111. 
231,  91  NE  1048,  137  AmSR  308,  83 
LRANS  895    [aft  148    111.  A.   227]. 

Ky.— Williams  v.  Chamberlain,  128 
Ky.   160,  94  SW  29,  29  KyL  606. 

Mo. — Leucke  v.  Tredway,  45  Mo.  A. 
507. 

N.  T. — Signa  Iron  Co.  v.  Brown.  171 
N.  Y.  488,  64  NE  194;  Stoddard  v. 
Lum,  169  N.  Y.  266,  63  NE  1108,  70 
AmSR  641,  46  LRA  561  [rev  32  App. 
Div.  665.  63  NYS  607];  Seymour  V. 
Sturgess,  26  N.  Y.  134;  Persch  v.  Sim- 
mons, 3  NYS  783. 

Tenn. — Sullivan  v.  Farnsworth.  132 
Tenn.  691,  179  SW  817. 

Va. — Mountain  Lake  I^and  Co.  v. 
Blair,   109   Va.    147,    63   SE   761. 

66.  U.  S. — Adams  v.  Conn,  109  U. 
S.  881.  8  set  369,  27  L.  ed.  970;  Flash 
V.  Conn,  109  U.  S.  371,  3  SCt  263,  27 
L.  ed.  966;  Atlantic  Trust  Co.  v.  Os- 
good, 116  Fed.  1019. 

Ark. — Lanlgan  v.  North,  (9  Ark,  62, 
63  SW  62. 

Conn. — Paine  v.  Stewart,  83  Conn. 
616. 

Mo. — ^Hodgson  v.  Cheever,  8  Mo.  A. 
318. 

[a]  AppUoatloiiB  of  ml*.  ^  (1) 
Where  under  the  construction  put 
upon  the  charter  of  the  corporation 
by  the  courts  of  the  state  wherein  it 
is  organized  an  individual  creditor 
may  sue  an  individual  stockholder 
at  law  to  enforce  responsibility  for 
an  amount  equal  to  the  amount  ot 
stock  held  by  him,  such  an  action  may 
be  maintained  by  a  creditor  against  a 
stockholder  resident  In  another  state. 
Hodgson  V.  Cheever.  8  Mo.  A.  318. 
(2)  Where  under  the  statute  of  the 
corporation's  domicile  an  individual 
creditor  of  an  insolvent  corporation 
may  recover  for  his  own  benefit  from 
a  solvent  individual  stockholder  the 
amount  remaining  unpaid  upon  the 
stockholder's  stock,  an  action  to  en- 
force such  liability  may  be  brought 
In  a  federal  court  in  another  state 
when  diversity  of  citizenship  may 
permit.  Atlantic  Trust  Co.  v.  Osgood, 
116  Fed.  1019. 

Vatnre  of  lUblllty  u  primary  or 
•aoonaary  see  supra  Si  1607-1626. 

67.  See  infra  {  1638. 
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the  liability  the  remedy  must  be  pursued  in  the 
courts  of  the  state,  a  primary  action  to  enforce  the 
stockholder's  liability  cannot  be  brought  in  another 
state°*  or  federal  courts  sitting  in  another  state.'' 
The  liability  imposed  upon  stockholders  in  a  corpor- 
ation by  the  law  of  the  state  which  creates  it  will 
not  be  enforced  by  a  court  held  beyond  the  limits 
of  that  state,  where  there  has  been  no  compliance 
with  the  conditions  applicable  to  it  under  the  legis- 
lative acts  and  judicial  decisions  of  the  state  which 
creates  the  corporation  and  imposes  the  liability.^" 
Remedy.  In  a  proceeding  in  a  jurisdiction  other 
than  that  in  which  the  corporation  is  organized  to 
enforce  the  liability  of  stockholders,  matters  relat- 
ing to  the  remedy  are  governed  by  the  law  of  the 
forum.'^ 


Interpretation  of  foreign  statute.  In  all  cases, 
'where  the  question  of  the  liability  of  the  resident 
stockholder  depends  upon  the  interpretation  of  the 
chafter  or  statute  of  the  foreign  state  by  which  the 
corporation  was  created,  or  by  which  it  is  governed, 
the  court  will  follow  the  interpretation  which  the 
courts  of  that  state  have  put  upon  it,  in  pursuance 
of  the  well-known  rule  that  a  foreign  tribunal  is 
followed  in  the  interpretation  of  its  own  statutes." 
This  doctrine  is  either  stated  in  terms  or  conceded 
in  all  the  decisions." 

[$  1538]  <2)  Existence  or  Absence  of  Fro- 
Tision  for  Paxticnlar  Remedy.  Where  the  statute 
creating  a  particular  liability  provides  for  the  form 
of  remedy  by  which  it  shall  be  enforced,  it  cannot 
be  enforced  in  any  other  manner  by  the  courts  of 


68.  MIddletown  Nat.  Bank  v.  To- 
ledo, etc.,  R.-  Co.,  197  U.  S.  394,  25 
set  462.  49  L.  ed.  803. 

S9.  Middletown  Nat  Bank.  v.  To- 
ledo, etc.,  R.  Co.,  197  U.  S.  394,  25 
set  462,  49  L.  ed.  803. 

00.  Mlddletown  Nat.  Bank  v.  To- 
ledo, etc.,  R.  Co.,  197  U.  S.  394,  406, 
25  set  462,  49  L.  ed.  803. 

"To  hold  that  It  could  be  enforced 
without  such  compliance  would  be  to 
subject  stockholders  residing  out  of 
the  state  to  a  greater  burden  than 
domestic  stockholders."  New  York 
Fourth  Nat.  Bank  v.  Franklyn,  121 
U.    S.    747,   758,    7    SCt    757,   30    L.   ed. 


826   [quot   Mlddletown   Nat.   Bank  v. 
-'oledc  -    - 

the  Ohio  sfatute,   providing  that  the 


Toledo,  etc.,  R.  Co.,  supra] 

Apniloatlon   ox   ml*. — ^Under 


creditor  may  enforce  the  liability  of 
stockholders  by  action  jointly  against 
all  the  holders  or  owners  of  the  stock 
which  shall  be  for  the  benefit  of  all 
the  creditors  of  the  corporation  and 
against  all  persons  liable  as  stock- 
holders and  in  such  action  there  shall 
be  found  and  determined  the  amount 
payable  by  each  person  liable  as  a 
stockholder,  a  creditor  who  has  not 
commenced  action  In  the  Ohio  courts 
cannot  obtain  the  relief  given  by  the 
statute  in  the  circuit  court  of  the 
United  States  in  another  state  against 
stockholders  resident  therein.  Mld- 
dletown Nat.  Bank  v.  Toledo,  etc.,  R. 
Co.,  197  U.  S.  394,  405,  25  SCt  462,  49 
li.  ed.  803. 

61.  U.  S.— Covell  v.  Fowler,  144 
Fed.  635;  Dexter  v.  Eidmands,  89  Fed. 
467. 

Del. — Love  v.  Pusey,  etc.,  Co.,  19 
Del.  677,  52  A  642. 

III. — Turner  v.  Alabama  Min.,  etc., 
Co.,  25  111.  A.  144. 

Iowa. — Latimer  v.  Citizens'  State 
Bank,  102  Iowa  162,  71  NW  225. 

Mass. — Clark  v.  Knowles,  187 
Mass.  36,  72  NE  352,  106  AmSR  376, 
2  AnnCas  26. 

Minn. — Rule  v.  Omega  Stove,  etc., 
Co.,  64  Minn.  326,  67  NW  60;  Dead- 
wood  First  Nat.  Bank  v.  Gustln  Mi- 
nerva  Cons.    Min.   Co.,    42    Minn.    327, 

44  NW  198,  18  AmSR  610,  6  LRA 
676. 

Mo. — Leucke  v.  Tredway,  46  Mo.  A. 
607. 

N.  J. — Johnson  v.  Tennessae  Otl, 
etc..  Co.,  74  N.  J.  Kq.  32,  69  A  788. 

N.  Y.— Marshall  v.  Sherman,  148  N. 
T.  9,  42  NE!  419,  61  AmSR  654,  34 
LRA  757  [rev  84  Hun  186,  32  NYS 
1931:  Lowry  v.  Inman,  46  N.  Y.  119 
[iff  32  N.  Y.  Super.  117  (aft  6  AbbPr 
NS  394,  37  HowPr  163)];  Johnson  v. 
Nevlns.  87  Misc.  430,  150  NYS  828; 
McDonough  v.  Phelps,  15  HowPr  372. 

N,  C. — Cooper 'V.  Adel  Security  Co., 
122  N.  C.  463,  30  SE  348. 

Oh. — Blair  v.  Newbegin,  65  Oh.  St 
426,   62   NE  1040,   58   LRA   644. 

Or. — ^Aldrlch  v.  Anchor  Coal,  etc., 
Co.,  24  Or.  32,  32  P  766,  41  AmSR 
831 

Vt.— Murtey   v.    Allen,    71   Vt    377, 

45  A  752,  76  AmSR  7T9. 

Va. — Mountain  Lake  Land  Co.  v. 
Blair,  109  Va.  147,  63  SE  761. 

[a]     A  atatntory  mnaOy  relattva 


to  AoiuMrtlo  eoxporatioiui  onlr  (1^  is 

not  applicable  against  stockholders 
in  a  foreign  corporation.  Love  v. 
Pusey,  etc..  Co.,  19  Del.  577,  52  A 
542;  Rule  v.  Omega  Stove,  etc.,  Co., 
64  Minn.  326,  67  NW  60.  (2)  The  fact 
that  the  liability  of  a  stockholder  In 
a  domestic  corporation  to  contribute, 
for  the  benefit  of  creditors,  the 
amount  of  his  unpaid  subscription, 
can  be  enforced  only  in  equity,  does 
not  require  a  resort  to  the  same  forum 
to  enforce  the  personal  statutory  lia- 
bility of  a  stockholder  In  a  foreign 
corporation.  Alrtrich  v.  Anchor  Coal, 
etc.,  Co.,  24  Or.  32,  32  P  766,  41  AmSR 
831 

[b]  Toralcrn  attachmaat.  —  (1) 
Where  a  foreign  corporation  doing 
business  in  the  state  transfers  its 
stock  to  a  nonresident  for  the  use 
and  benefit  of  a  domestic  corporation, 
which  as  beneficial  owner  of  the  stock 
converts  the  assets  of  the  foreign  cor- 
poration, a  court  of  equity  in  the  do- 
mestic state  has  Jurisdiction  at  the 
Instance  of  a  domestic  creditor  to  en- 
force by  foreign  attachment  against 
the  domestic  corporation  the  Tiabil- 
ity  of  the  nonresident  legal  holder 
of  the  stock  of  the  foreign  corpora- 
tion for  the  unpaid  stock.  Mountain 
Lake  Land  Co.  v.  Blair,  109  Va.  147, 
63  SE  761.  (2)  Such  a  suit  Is  not 
one  which  Interferes  with  the  domes- 
tic affairs  of  a  foreign  corporation,  or 
a  suit  to  wind  up  its  afCairs,  so  as  to 
defeat  the  jurisdiction  of  the  court. 
Mountain  Lake  Land  Co.  v.  Blair,  su- 
pra. (3)  A  statutory  provision  that 
suits  for  the  recovery  of  unpaid  stock 
subscriptions  shall  be  brought  in  the 
courts  of  common  law  in  the  county 
or  corporation  in  which  defendant  re-' 
sides,  if  he  Is  a  resident  of  the  state, 
and  providing  that  such  court  shall 
have  exclusive  jurisdiction  to  hear 
anil  determine  all  questions  involving 
the  validity  of  the  subscriptions,  and 
that  nothing  therein  should  be  con- 
strued to  deprive  courts  of  chancery 
of  their  Jurisdiction  to  settle  and  wind 
up  the  affairs  of  an  insolvent  corpo- 
ration, does  not  deprive  an  equity 
court  of  Jurisdiction  of  a  suit  by  a 
resident  creditor  against  a  domestic 
corporation  which  holds  stock  of  a 
foreign  corporation, '  by  the  assign- 
ment thereof  to  a  nonresident  for  its 
benefit,  to  enforce  by  foreign  attach- 
ment the  liability  of  the  nonresident 
holder  for  unpaid  stock  subscriptions, 
where  the  domestic  corporation  does 
not  question  the  validity  of  the  sub- 
scription, as  there  is  no  legal  liability 
to  be  enforced.  Mountain  Lake  Land 
Co.  V.  Blair,  supra. 

03.  U.  S. — EJrie  Second  Nat  Bank 
V.  Oeorger,  246  Fed.  517;  Robinson  v. 
Brown,  126  Fed.  429;  Fidelity  Ins., 
etc.,  Co,  V.  Mechanics'  Sav.  Bank, 
97  Fed.  297,  38  CCA  193,  56  LRA 
228  ' 

lil.— Bell  V.  Farwell,  176  111.  489, 
62  NE  346,  68  AmSR  194,  42  LRA 
804;  Hayward  v,  Sencenbaugh,  141 
in.  A.  396  [app  dism  235  111.  580. 
85  NE  939];  Tuttle  V.  National  Bank 
of  Republic,  48  111.  A.  481  [rev  on 
other  grounds  161  111.  497,  44  NE  984, 


34    LRA   760]. 

Mass. — Converse  v.  Ayer,  197  Mass. 
443,  84  NE  98;  Clark  V.  .Knowles. 
187  Mass.  36,  72  NE  352,  105  AmSR 
376,    2    AnnCas   26. 

Mo. — Pfafr  V.  Gruen,  92  Mo.  A.  5S0, 
69  SW  405. 

N.  J. — Johnson  v.  Tennessee  Oil, 
etc.,   Co.,   74   N.   J.  Eq.   32.    69   A  788. 

N.  Y. — St.  Louis  Sav.  Assoc.  V. 
O'Brien,  51  Hun  45,  3  NYS  764. 

Pa. — Merrimac  Min.  Co.  v.  Levy,  54 
Pa.  227,  93  AmD  697;  Mister  v.  Burk- 
holder,  56  Pa.  Super.  611^ 

a.  C. — Johnston  v.  South  Western 
R.    Bank,    22    B.   C.    Eq.    2Q3. 

[a]  Sola  applied.^ — (1)  The  su- 
preme court  of  Kansas  having  held 
that  a  stockholder  In  a  corporation 
of  that  state,  when  sued  by  a  cred- 
itor of  the  corporation  under  Its  stat- 
utes to  enforce  the  additional  liabil- 
ity imposed  thereby,  which  Is  sev- 
eral, and  may  be  enforced  by  any 
Judgment  creditor,  may  plead  as  a 
defense,  either  in  whole  or  pro  tanta, 
a  bona  fide  Indebtedness  from  tbe 
corporation  to  him,  existing  when 
plaintiff's  cause  of  action  accrued, 
such  holding,  being  based  upon  a  con- 
struction of  the  utatute  and  the  na- 
ture of  the  stockholder's  liability 
thereunder,  becomes  a  part  of  the 
statute  law  of  the  state,  iind  deter- 
mines the  rights  of  the  parties  to 
an  action  brought  thereunder  In  an- 
other jurisdiction.  Fidelity  Ins.,  etc., 
Co.  v.  Mechanics'  Sav.  Bank,  97  Fed. 
297,  38  CCA  193  [rev  91  Fed.  456]. 
(2)  The  construction  by  the  Ohio 
supreme  court  of  the  Ohio  statute 
which  provides  that  proceedings  by 
creditors  to  enforce  the  statutory 
liability  of  stockholders  shall  be  for 
the  benefit  of  all  creditors  against 
all  stockholders,  as  providing  a  rem- 
edy by  bill  in  equity  to  be  filed  In  be- 
half of  all  creditors  against  all  the 
stockholders,  joined  as  codefendants 
with  the  corporation  itself,  will  be 
followed  in  Missouri.  Pfaff  v.  Oruen. 
92  Mo.  A.  660,  69  SW  405.  <8)  Where 
the  constitution  and  statutes  of  an- 
other state,  ^s  interpreted  by  the 
highest  court  of  such  state,  provide 
that  an  action  at  law  may  be  main- 
tained by  a  creditor  of  an  insolvent 
corporation  against  a  single  stock- 
holder to  enforce  an  additional  liabil- 
ity equal  to  the  amount  of  his  stod^ 
such  an  action  may  be  maintained 
In  Illinois  against  a  stockholder  of 
a  corporation  organized  under  such 
law  without  first  proceeding  in  equity 
in  the  former  state,  although  a  liabil- 
ity of  a  stockholder  of  a  corpora- 
tion organized  under  the  laws  of  Illi- 
nois can  be  enforced  only  in  equity. 
Bell  V.  Farwell.  176  111.  489,  52  NE 
346,  68  AmSR  194,  42  LRA  804. 

[b]  TmAaxwl  conrta  boaad. — The 
construction  placed  by  the  supreme 
court  of  a  state  upon  its  constitution 
and  statutes  with  respect  to  the 
liability  of  stockholders  for  debts  of 
the  corporation  is  binding  on  the  fed- 
eral courts.  Robinson  v.  Brown.  l.» 
Fed.  429.  See  generally  Federal 
Courts.  ,. 

63.     Chase  v.  Curtis,  113  IT.  S.  45J, 
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another  state*'  or  by  the  federal  eonrtB,"'  and 
unless  they  can  administer  the  remedy  as  provided 
by  the  statute  they  will  deny  relief.'*  On  the  other 
hand,  where  the  statute  merely  creates  a  personal 
obligation  on  the  part  of  the  stockholder,  but  pro- 
vides no  means  for  its  enforcement,  such  obligation 
may  be  enforced  in  a  foreign  jurisdiction  in  the 
absence  of  other  controlling  ciroumstauces*'  in  the 
manner  in  which  other  personal  obligations  may  be 
enforced,**  and  the  same  rule  applies  where  the 
statute  merely  recognizes  an  existing  obligation  and 
provides  an  additional  remedy.*'  Where  under  the 
law  of  a  foreign  jurisdiction  the  mode  of  ascertain- 
ing the  stockholder's  liability  is  summary,  in  dero- 
gation of  the  common  law,  and  in  the  nature  of  bank- 


S  set  564,  28  L.  ed.  1038;  Allen  v. 
Fairbanks,  46  Fed.  446. 

64.  New  York  Fourth  Nat.  Bank  v. 
Pranoklyn,  120  U.  S.  747,  7  SCt  757, 
30  L.  ed.  825;  Abbott  v.  Goodall,  100 
Me.  231,  60  A  1030;  Jessup  v.  Car- 
negie. 80  N.  T.  441.  36  AmR  643; 
Barnes  v.  Wheaton,  80  Hun  8,  29  NYS 
830;  St.  Louis  Sav.  Assoc,  v.  O'Brien, 
51  Hun  45,  3  NYS  764.  But  see  Ker- 
sall  V.  Marshall,  1  C.  B.  N.  S.  241, 
87  ECLi  241,  140  Reprint  100  (hold- 
ing that  a  special  mode  of  procedure 
against  proprietors  in  India  did  not 
prevent  a  Judgment  creditor  from 
enforcing  It  by  action  against  a 
stockholder   in    Bngland). 

66.  New  York  Fourth  Nat.  Bank 
V.  Francklyn,  120  U.  S.  747,  7  SCt 
76'!',  30  Li.  ed.  826;  Sioux  City  First 
Nat.  Bank  v.  Peavey,  69  Fed.  456. 

[a]  ■■  IlliutTatioB.^Where  the  stat- 
ute provides  that  a  stockholder's 
liability  may  be  enforced  by  a  bill 
in  equity  or  by  an  action  on  ti  judg- 
ment against  the  corporation,  an  In- 
dependent action  at  law  on  the  origi- 
nal liability  of  the  stockholder  can- 
not be  maintained  In  a  federal  court 
sitting  in  another  state.  New  York 
Fourth  Nat.  Bank  v.  Francklyn,  120 
U.   S.  747,   7   SCt    767,   SO   L.   ed.   825. 

66.  Cal. — Russell  v.  Paclflc  R.  Co., 
113   Cal.   258,   46   P  323,    34   LRA   747. 

Mass. — Miller  v.  Aldrlch.  202  Mass. 
109,    88   NG    441,   132    AmSR   480. 

Mo. — Pfatt  v.  Gruen,  92  Mo,  A.  660, 
6»  SW  405. 

N.  T. — liowry  v.  Inman,  46  N.  Y. 
119;  Cleveland,  etc,  R.  Co.,  v.  Kent, 
87    Hun    329,    34    NYS    427. 

W.  Va. — Nimick  v.  Mingo  Iron 
Works  Co.,  25  W.  Va.  184  (refusing 
to    enforce    Ohio    statute). 

Wis.— May  v.  Black,  77  Wis.  101, 
4S  NW  949. 

"It  h^s  been  held  In  many  cases. 
In  conformity  to  this  rule  of  con- 
struction and  practice,  that  where 
statutes  of  any  State  impose  a  liabil- 
ity on  the  shareholders  of  a  com- 
pany of  that  State  to  its  creditors 
equal  In  amount  to  the  stock  held  by 
them,  and  prescribe  a  remedy  to  make 
the  liability  available  to  creditors, 
that  remedy  is  exclusive  and  the 
right  will  not  be  enforced  by  courts 
of  outside  Jurisdictions  unless  it  may 
be  as  effectively  applied  by  them  as 
by  the  domestic  courts."  Pfalf  v. 
Oruen,  92  Mo.  A.  660,  671,  69  SW 
405. 

[a]  znnstxatlOBS. — (1)  A  judg- 
ment creditor  cannot  sue  In  Cali- 
fornia in  his  own  behalf  and  for  other 
creditors  of  the  corporation  for  the 
appointment  of  a  receiver  and  to  en- 
force the  liability  of  the  stockhold- 
ers of  an  Illinois  corporation  resi- 
dent in  California  where  by  the  Illi- 
nois statute  under  which  the  cor- 
poration is  organized  the  remedy  pro- 
vided is  by  Joining  the  stockholders 
in  an  action  against  the  corporation 
and  holding  the  stockholders  to  the 
payment  of  any  sum  unpaid  upon 
their  stock  as  In  the  case  of  garnish- 
ment. Russell  V.  Pacific  R.  Co.,  113 
Cal.  258,  45  P  323,  34  LRA  747.  (2) 
Under  a  Michigan  statute  making 
stockholders  personally  liable  for  la- 
bor claims  providing  that  a  Joint  ac- 
tion may  be  brought  in  assumpsit 
against  the  corporation  and  the  stock- 


holders jointly  and  that  the  execu- 
tion shall  not  be  levied  on  the  prop- 
erty of  the  stockholders  until  the 
corporate  property  has  been  exhaust- 
ed, a  bill  in  equity  will  not  lie  In 
Wisconsin  against  a  resident  stock- 
holder to  enforce  such  liability.  May 
v.  Black,  77  Wis.  101,   45  NW  949. 

[b]  Bale  •zplalned. — "It  is  doubt- 
less the  rule  that  where  a  foreign 
statute  which  creates  the  liability  of 
a  stockholder  also  provides  a  rem- 
edy for  the  enforcement  of  that 
liability,  such  remedy  is  exclusive 
and  our  courts  will  not  intervene  to 
enforce  it.  .  .  .  But  It  is  also  obvi- 
ous that  the  remedy  referred  to  in 
these  .xases  is  the  remedy  against 
the  stockholder  who  is  a  resident  of 
this  state  and  a  non-resident  of  the 
state  which  is  the  domicile  of  the 
corporation,  for  if  it  were  not  so  no 
proceeding  could  be  Instituted 
against  stockholders  residing  in  the 
domicile  of  a  corporation  without  cut- 
ting oft  any  right  of  action  against 
stockholders  who  reside  outside  of 
that  dgralcUe."  Shipman  v.  Tread- 
well,  200  N.  Y.  472,  476.  93  NE  1104. 

67.  See  infra  JJ  1639,  1640. 

68.  Miller  v.  Spauldlng,  107  Me. 
264,  78  A  358:  Drinkwater  v.  Port- 
land Mar.  R.  Co.,  18  Me.  35:  Ameri- 
can Spirits  Mfg.  Co.  V.  EJldridge,  209 
Mass.  690,  95  NE  942;  St.  Louis  Sav. 
Assoc.  V.  O'Brien,  51  Hun  45,  3  NYS 
764;  Persch  v.  Simmons,  3  NYS  783; 
Aldrich  V.  Anchor  Coal,  etc.,  Co.,  24 
Or.  32,  32  P  756,  41  AmSR  881  (al- 
lowing the  individual  liability  of 
stockholders  under  the  California 
statute  to  be  enforced). 

,[a]  ZUiutsatlons.— -(l)  If  the  char- 
ter of  the  corporation,  or  the  general 
laws  of  the  state  creating  it,  declare 
a  personal  liability  against  the  stock- 
holders equal  to  the  amount  of  the 
capital  stock  which  may  be  enforced 
in  the  name  and  for  the  benefit  of 
any  creditor,  and  does  not  prescribe 
the  mode  and  manner  of  enforcing 
such  liability,  then  the  UabUity  fol- 
lows the  person  of  the  stockholder 
and  may  be  enforced  as  their  per- 
sonal ooligations  are  enforced  ac- 
cording to  the  course  of  procedure 
existing  In  the  place  where  the  in- 
dividual sought  to  be  charged  is 
found.  St.  Louis  Sav.  Assoa  v. 
O'Brien,  51  Hun  45,  3  NYS  764.  (2) 
"The  third  section  of  the  act  of 
Qeorgla,  which  created  the  Qeorgia 
Lumber  Company,  made  the  private 
property  of  the  stockholders  liable 
for  the  fulfillment  of  their  contracts. 
In  what  manner  this  liability  may  be 
made  available  to  those,  who  may 
have  claims  upon  the  company,  the 
act  does  not  prescribe.  W^hether  the 
Clourts  of  other  States  are  bound  to 
notice  and  give  effect  to  this  remedial 
provision,  may  be  questionable.  But 
if  they  are,  the  course  of  proceed- 
ing must  be  regulated  by  the  law  of 
the  State  where  the  remedy  is  sought 
to  be  pursued.  This  must  necessarily 
be  governed  by  the  lex  fori."  Drink- 
water  V.  Portland  Mar.  R.  Co.,  18  Me. 
35,  37. 

69.  Leucke  v,  Tredway,  46  Mo.  A. 
507;  Stoddard  v.  Lum,  169  N..  Y.  266. 
53  NB  1108,  70  AmSR  641,  45  LRA 
551;  c:hrlstensen  v.  Eno,  106  N.  Y. 
97,  12  NE  648,  60  AmR  429. 


ruptoy  proeeedings,  it  will  be  given  no  extraterri- 
torial force.^' 

[i  1539]  (3)  Necessity  of  Eanitable  Proceed- 
ings to  Determine  Liability.  The  necessity,  if  such 
a  necessity  exists,  of  a  proceeding  in  the  parent 
state  of  the  corporation,  in  which  the  amount  of  the 
liability  of  the  corporation  may  be  determined,  and 
apportioned  among  all  of  the  stockholders,  to  which 
the  corporation,  together  with  all  of  the  stock- 
holders and  creditors,  may  be  made  parties,  is  often 
regarded  as  -a  controlling  factor  which  will  compel 
courts  of  foreign  jurisdictions  to  refuse  to  entertain 
proeeedings  to  enforce  the  liability  of  individual 
stockholders  resident  within  their  jurisdiction,'^ 
and  this  is  particularly  true  where  such  a  proceeding 

70.  Anderson  v.  Haddon,  33  Hun 
(N.   Y.)    435. 

71.  HI. — Tuttle  V.  National  Bank 
of  Republic,  161  111.  497.  44  NB  984, 
34  LRA  750;  Young  v.  Farwell,  139 
111.  328,  28  NE  845:  Smith  v.  Kaator. 
195  111.  A.  458;  Parkhurst  v.  Mexican 
Southeastern  R.  Co.,  102  111.  A.  607; 
Mead  v.  Davies,  84  111.  A.  668. 

Me. — Abbott  v.  Goodall,  100  Me. 
231,   60   A   1030. 

Mass. — Clark  v.  Knowles,  187  Mass. 
35,  72  NE  362,  105  AmSR  376,  2  Ann 
Cas  26;  Comng  v.  Dodge,  167  Mass. 
231,  45  NE  928;  Bank  of  North  Ameri- 
ca V.  Rindge,  164  Mass.  203,  27  NE 
1015,  26  AmSR  240,  13  LRA  56  jquot 
Post  V.  Toledo,  etc.,  R.  Co.,  144  Mass. 
341,  11  NE  640,  69  AmR  86]. 

N.  H. — Rice  V.  Merrimack  Hosiery 
Co.,   66  N.  H.   114. 

N.  J. — Chicago  Title,  etc.,  C!o.  v. 
Young,   (Ch.)    1115  A  601. 

N.  Y. — Knickerbocker  Trust  Co.  v. 
Iselin,  186  N.  Y.  54,  77  NE  877,  118 
AmSR  863;  Knickerbocker  Trust  Co. 
V.  Iselin,  53   Misc.  80,   103   NYS  1108. 

Pa. — Bates  v.  Day,  198  Pa.  618, 
48  A  407,   82  AmSR  811. 

R.  I.— Miller  v.  Smith,  26  R.  I.  146. 
58  A  634,  lOS  AmSR  699,  66  LRA  473. 

Wyo.— McLaughlin  v.  O'Neill,  7 
Wyo.    187,   61   P   248. 

But  see  Roher  v.  People's  Sav. 
Bank,  22  Oh.  CIr.  Ct.  N.  S.  502  (where 
creditors  of  an  insolvent  Colorado 
corporation  were  permitted  to  main- 
tain an  action  in  Ohio  against  resi- 
dent stockholders);  Aultman's  App., 
98  Pa.  606  (holding  that  where  by  the 
constitution  and  laws  of  the  state  of 
Ohio  the  stockholders  of  a  certain 
corporation  incorporated  under  the 
laws  of  that  state  were  made  per-  . 
Bonally  liable  to  the  creditors  of  the 
corporation  in  an  amount  equal  to 
the  stock  subscribed,  and  the  corpora- 
tion had  become  hopelessly  Insolvent 
and  all  its  assets,  real  and  personal, 
were  exhausted,  and  all  the  stock- 
holders thereof  resided  within  the 
commonwealth,  and  were  capable  of 
being  served  with  process,  the  courts 
of  Pennsylvania  had  Jurisdiction 
to  enforce  against  such  stockholders 
the  personal  liability  above  men- 
tioned in  favor  of  the  creditors  of 
the  corporation). 

"The  liability  alleged  is  one  due  to 
the  corporation,  growing  out  of  the 
relation  of  these  parties  to  It  as 
stockholders.  The  extent  of  that 
liability,  and  the  mode  In  which  It 
shall  be  enforced,  and  the  position 
In  which  the  stockholders  are  placed, 
must  be  determined  by  the  laws  of 
Connecticut,  and  by  a  tribunal  that 
can  control  the  conduct  and  action 
of  the'  corporation."  New  Haven 
Horse  Nail  Co.  v.  Linden  Springs,  142 
Mass.  349,   355,  7  NE  773. 

"Courts  which  carry  the  practice  of 
interstate  comity  to  the  furthest 
limit  agree  that  where  the  obliga- 
tion of  the  stockholder  Is  secondary 
to  that  of  the  corporation  and  pro- 
portional to  that  of  other  stockhold- 
ers. It  will  not^be  enforced  in  other 
Jurisdictions  unless  the  equities  be- 
tween all  stockholders  and  all  cred- 
itors can  be  administered."  Miller 
V.  Smith.  26  R.  I.  146,  151,  68  A  6S«, 
106  AmSR  699,  66  LRA  473. 
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is  expressly  provided  for  by  the  statute  under  whieh 
the  corporation  is  organized.'"  So  where  the  statute 
imposing  the  liability  is  of  such  a  nature  as  to  call 
for  local  proceedings  in  the  state  where  the  corpora- 
tion is  in  order  to  adjust  equities,  such  proceedings 
must  be  had  and  it  cannot  be  made  effectual  without 
them.'*  A  bill  in  equity  will  not  lie  to  compel  resi- 
dent stockholders  of  a  foreign  corporation  to  pay 
over  to  the  corporation  any  sums  which  shall  be 
ascertained  to  be  unpaid  upon  their  subscriptioiu 
in-order  that  a  fund  may  be  created  for  the  pay- 
ment of  plaintiff.'*  A  court  of  equity  will  not  enter- 
tain a  proceeding  whereby  it  is  sought  to  wind  up 
a  corporation  created  under  the  laws  of  another 
state  and  to  determine  the  liability  of  stockholders 
for  the  amounts  unpaid  upon  their  subscriptions.'' 
Where  the  statute  under  which  the  liability  is 
created  provides  no  remedy  to  enforce  it  except  by 
a  bill  in  equity,  an  action  at  law  against  a  stock- 
holder will  not  lie  in  behalf  of  a  creditor  pa  another 
jurisdiction,"  nor  can  a  bill  in  equity  be  maintained 
in  the  foreign  jurisdiction."  It  has  however  been 
held  that,  where  the  corporation  had  been  dissolved 
in  the  state  of  its  incorporation,  creditors  of  the 
corporation  may  bring  an  action  in  another  state 
wherein  most  of  the  stockholders  reside,  in  the 
nature  of  a  creditor's  bill,  joining  all  who  are  resi- 
dent for  the  purpose  of  compelling  them  to  pay  the 
amount  remaining  unpaid  upon  their  stock  subscrip- 
tions, notwithstanding  all  of  the  stockholders  are 
not  residents  of  that  state."  And,  where  the  statute 
provides  that  stockholders  shall  be  individually 
responsible  to  the  extent  of  their  respective  shares 


72.  Irvine  v.  Elliott.  203  Fed.  82; 
Nlmlck  V.  Mingo  Iron  Works  Co.,  25 
W.  Va.  184. 

"If  this  were  an  action  at  law  to 
enforce  a  statutory  liability  for  a 
right  given  by  an  Ohio  statute  to  an 
Individual  creditor  against  an  Indi- 
vidual stockholder,  then  this  court 
would  have,  and  could  assume,  Juris- 
diction. Where,  however,  an  action 
in  equity  Is  necessary,  and  where,  as 
here,  what  is  sought  is  an  account- 
ing between  creditors  and  stockhold- 
ers to  enforce  a  remedy  given  by  the 
Ohio  statute.  In  which  suit  it  is  nec- 
essary to  have  a  marshalling  of  as- 
sets and  an  -accounting  Detween 
creditors  and  stockholders  and  a  de- 
termination of  the  Eunount  of  liabil- 
ity respectively  of  each  individual 
stockholder,  such  .a  suit.  In  the  ab- 
sence of  the  corporation  itself  and 
in  the  absence  of  all  those  Interest- 
ed In  the  accounting,  notably  cred- 
itors, over  whom  it  Is  not  shown  that 
the  court  can  acquire  Jurisdiction, 
should  not  be  malnlalned  in  this 
State.  In  such  a  suit  all  the  cred- 
itors and  all  the  stockholders  of  the 
company  should  be  parties;  but  it  is 
not  alleged,  nor  can  it  be  presumed, 
that  any  of  the  creditors  or  any  of 
the  stockholders  are  residents  of 
this  State,  and  within  the  jurisdic- 
tion of  the  court.  The  courts  of  this 
State  are  not,  therefore.  In  a  position 
to  take  and  state  an  account  of  all 
the  company's  indebtedness,  de- 
termine the  liability  of  the  several 
stockholders  and  compel  the  pay- 
ment of  each  one's  quota  into  a  com- 
mon fund,  and  the  distribution  of  It 
among  all  the  creditors  in  proportion 
to  their  debts,  so  as  to  do  justice  and 
settle  once  for  all,  in  the  manner  con- 
templated by  the  Ohio  statute,  the 
whole  liability  of  all  the  stockhold- 
ers." Cleveland,  etc.,  R.  Co.  v,  Kent, 
S7  Hun  329,  332,  34  NTS  427. 

[a]  Applications  of  rols.— (I) 
Where  the  statute  contemplates  that 
the  liability  shall  be  ascertained  In 
a  proceeding  in  equity  to  which  or  In 
which  all  the  parties  in  Interest  are 
made  joint,  a  federal  court  will  not 


take  jurisdiction  of  a  proceeding  to 
which  neither  all  the  stockholders 
nor  the  corporation  are  made  a  party, 
and  which  is  brought  by  a  single 
creditor  In  another  state.  Cleveland 
State  Nat.  Bank  v.  Sayward,  91  Fed. 
443,  33  CCA  564.  (2)  An  action  to 
make  an  assessment  on  behalf  of 
creditors  upon  the  holders  of  stock 
of  an  'Illinois  corporation  must  be 
brought  in  Illinois,  and  the  ohancery 
court  of  New  Jersey'  has  no  jurisdic- 
tion where  the  corporation  has  no 
assets,  no  agent,  and  apparently  no 
creditors  In  New  Jersey,  and  Is  not 
doing  and  has  never  done  any  busi- 
ness there.  Chicago  Title,  etc.,  Co. 
v.  Young,    (N.  J.  Ch.)  105  A  601. 

73.  Howarth  v.  Lombard,  176 
Mass.  670,  576,  5«  NB  888,  49  LRA  tOl; 
Eau  Claire  Nat.  Bank  v.  Benson,  106 
Wis.    624,   82    NW  804. 

"Most  of  the  cases  in  which  cred- 
itors of  foreign  corporations  have 
been  refused  relief  in  this  Common- 
wealth have  shown  rights  which,  un- 
der the  statutes  creating  them,  could 
not  pr'oparly  be  enforced  without  pro- 
ceedings in  the  foreign  State  where- 
by equities  could  be  adjusted." 
Howarth   v.   Lombard,   supra. 

74.  New  Haven  Horse  Nail  Co.  v. 
Linden  Springs  Co.,  142  Mass.  349,  7 
NE  773. 

[a]  Xllnstxatioii. — ^A  bill  in  equity 
cannot  be  maintained  in  Massachu- 
setts against  a  corporation  organized 
under  the  laws  of  Connecticut,  nor 
stockholders  thereof,  resident  In 
Massachusetts,  seeking  that  the 
value  of  the  property  paid  in  by  the 
individual  defendants  upon  their 
capital  stock  be  ascertained  and  that 
they  be  ordered  to  pay  to  the  corpor- 
ation the  amount  of  their  respective 
deficiencies  so  that  such  amount 
might  be  applied  in  payment  of  the 
amount  due  plaintifi.  New  Haven 
Horse  Nail  Co.  v.  Linden  Springs  Co., 
142  Mass.  349,  7  NE  773. 

76.  Palmer  v.  Morgan,  45  App.  (D. 
C.)  334. 

[a]  ZUnstratlon. — A  petition  by 
the  receivers  of  a  Delaware  corpora- 
tion appointed  In  a  creditor's  suit  in 


of  stock  for  all  debts  due  and  owing  by  the  corpora- 
tion at  the  time  of  the  dissolution,  but  provides  no 
remedy  for  the  enforcement  of  the  liability,  it  has 
been  held  that  a  bill  in  equity  would  lie  against  an 
individual  stockholder  in  a  foreign  state  where  the 
individual  stockholder  against  whom  the  remedy  so 
sought  was  a  married  woman  whose  estate  was  in 
the  hands  of  trustees  under  a  marriage  settlement 
and  could  be  reached  only  by  proceedings  in  equity.'* 
[f  1540]  (4)  Adjndieation  in  Forelsn  State 
Fiziiig  Liability.  Where  the  statute  makes  every 
stockholder  individually  liable  for  the  debts  of  the 
company  and  for  an  amoont  eqnal  to  the  amount 
of  his  stock  without  reference  to  the  liability  of 
other  stockholders  and  permits  any  creditor  who  has 
recovered  judgment  against  the  corporation  and 
sued  put  execution  thereon  which  has  been  returned 
unsatisfied  to  sue  any  stockholder,  an  action  may  be 
maintained  in  another  state  against  the  stockholder 
therein.'"  And,  where  under  the  law  of  the  corpora- 
tion's domicile  a  judgment  in  an  action  by  a  creditor 
against  the  corporation  is  not  only  conclusive  as  to 
the  liability  of  the  corp>oration  but  is  also  an  adjudi- 
cation binding  each  stockholder  therein,  the  require- 
ment that  full  faith  and  credit  shall  be  g^ven  in  each 
state  to  the  judicial  proceedings  of  every  other  state 
requires  that  the  courts  of  a  foreign  state  allow  a 
creditor  who  has  obtained  judgment  against  the 
corporation  in  the  state  of  its  domicile  to  sue  to 
recover  in  satisfaction  of  his  judgment  an  amotmt 
not  exceeding  the  additional  statutory  liability  im- 
posed by  the  law  of  the  corporation's  creation.'^ 
Likewise  where  a  state  court,  acting  in  pursuance  of 

the  District  of  Columbia  against  all 
of  the  persons  appearing  by  the  books 
of  the  corporation  to  oe  holders  of 
stock  not  fully  paid  for  and  praying 
among  other  things  that  an  /issesa- 
ment  might  be  made  against  the 
stockholders  who  might  be  served 
with  process  or  who  had  appeared  or 
might  appear  requiring  them  to  pay 
their  full  liability  on  their  stock  if 
necessary  in  order  to  pay  the  debts 
of  the  corporation,  cannot  be  main- 
tained, being  in  substance  and  effect 
an  attempt  to  wind  up  a  Delaware 
corporation  In  the  District  of  Colum- 
bia. Palmer  v.  Morgan,  45  App.  <D. 
C.)  884. 

78.  Elrlckaon  v.  Nesmlth.  16  Oray 
(Mass.)  221. 

77.  Brickson  ▼.  Nesmlth.  4  Allen 
(Mass.)  233. 

78.  Lewisohn  v.  Stoddard.  78  Conn. 
675,  63  A  621. 

79.  Sackett's  Harbour  Bank  v. 
Blake,  24  S.  C.  Eq.  225. 

80.  Adams  v.  Conn,  109  V.  S.  381, 
3  set  269,  27  Li.  ed.  970;  Flash  y. 
Conn..  109  U.  S.  871,  3  SCt  2<S,  27  L. 
ed.  966.  _     .         _ 

81.  Hancock  Nat.  Bank  v.  Famum, 
176  U.  S.  640,  20  SCt  606,  44  L.  ed.  «1». 

[a]  The  Xaasas  statutes  (Oen.  8L 
tl86S]  c  23)  provide  that  if  execu- 
tion shall  have  been  issued  upon  a 
judgment  against  the  corporation 
and  returned  unsatisfied  the  execu- 
tion plalntltr  may  proceed  by  action 
to  charge  the  stockholders  with  the 
amount  of  his  judgment.  (1)  Under 
this  provision  a  plaintiff  after  the 
recovery  of  a  judgment  against  a 
Kansas  corporation  In  the  courts  of 
Kansas,  and  the  return  of  an  execu- 
tion unsatisfied,  may  maintain  an  ac- 
tion In  any  court  of  competent  juris- 
diction against  a  stockholder  of  • 
corporation  to  recover  in  satisfaction 
of  his  judgment  an  amount,  as  lim- 
ited by  the  constitutional  and  sUt- 
utory  provisions  of  Kansas,  not  ex- 
ceeding the  par  value  of  defendant's 
stock.  Hancock  Nat.  Bank  v.  Far- 
num,  176  U.  S.  640,  20  SCt  506.  44 
L.  ed.  619;  Whitman  v.  Oxford  Nat 
Bank,  176  U.  S.   659,   20   SCt   477,  44 


For  later  oases,  AsvsIopniMits  and  oluutfea  In  the  law  see  cumulative  Annotations,  same  title,  page  ai^.iipt»fwipber. 
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the  oonstitntion  and  statntea  of  the  state  providing 
tbat  stockholders  shall  be  liable  to  oorporation 
oreditors  in  excess  of  their  stoek,  has  determined 
the  amount  owing  by  the  stockholders,  the  liability 
of  sneh  stockholders  as  reside  in  another  state  wiU 
be  enforced  by  the  courts  of  such  state.'* 

[(  1541]  (6)  Penal  UabOitieB.  If  the  statute 
creating  the  stockholder's  liability  is  penal  in  its  ' 
.  nature,  it  will  not  be  enforced  outside  of  the 
sovereignty  enacting  it.f*  Statutes  making  direc- 
tors or  stockholders  liable  to  pay  debts  of  the  corpo- 
ration where  there  is  a  failure  to  make  and  file  cer- 
tain annual  reports  have  been  held  penal  within  this 
rule,**  as  have  statutes  making  them  liable  for  con- 
tracting or  assenting  to  the  contracting  of  corporate 
debts  beyond  the  amount  of  capital  paid  in,"'  or 
making  them  liable  for  certain  contracts  of  the 


oorporation  which  it  is  forbidden  by  statute  to 
make,**  or  making  stockholders  liable  to  pay  the 
debts  of  the  company  in  case  of  a  failure  to  give  a 
certain  notice  therein  specified,"^  or  to  file  certain 
reports,  publish  certain  statements,  etc.,**  or  to 
make  a  certificate  of  the  fact  of  payment  of  eapittd 
stock,**  although  there  is  authority  to  the  contrary 
of  this  last  proposition*o  Statutes  which  merely 
create  an  individual  liability  on  the  part  of  stock- 
holders to  pay  the  debts  of  the  oorporation  upon  the 
default  of  the  artificial  body  are  generally  regarded 
as  remedial  and  not  penal.*'^  A  statute,  providing 
that  stodcholders  shall  be  liable  for  an  amount  equtd 
to  that  of  their  stock  until  the  amount  of  the  capi- 
tal stock  fixed  and  limited  by  the  company  shall  have 
been  paid  in  and  a  certificate  thereof  shall  have 


L.  ed.  587;  Whitman  t.  Readine  Clti- 
sens*  Bank.  110  Fed.  503,  49  CCA  12S 
[certiorari  den  183  U.  S.  696,  22  SW 
9S2,  48  L.  ed.  3941:  Love  v.  Puaey, 
etc..  Co..  19  Del.  677,  62  A  542;  Pul- 
slfer  V.  Greene,  96  Me.  438,  52  A  921. 
(2)  The  refusal  of  a  state  court  to 
allow  such  an  action  to  be  maintained 
la  a  denial  of  the  full  faith  and'credit 
required  by  the  constitution  of  the 
United  States  to  be  Riven  in  each 
state  to  the  public  acts,  records  and 
Judicial  proceedings  of  every  other 
state.  Hancock  Nat.  Bank  v.  Far- 
num,  Bupra.  (3)  This  Is  true  aa  well 
where  the  judgment  Is  rendered  In  a 
court  of  the  United  States  slttlnr 
within  the  state  of  Kansas  Instead  of 
one  of  the  state  courts.  Hancock 
Nat.  Bank  v.  Farnum,  176  U.  S.  640, 
20  set  606,  44  L.  ed.  619.  (4)  Prior 
to  tho  decision  of  the  question  by 
the  United  States  supreme  court, 
federal  courts  sitting  in  other  states 
had  permitted  actions  to  be  brought 
by  Judgment  creditors  against  non- 
residents of  Kansas  to  enforce  their 
liability  as  stockholders  In  Kansas 
corporations.  Fidelity  Ins.,  etc.,  Co. 
▼.  Mechanics'  Sav.  Bank,  97  Fed.  297, 
38  CCA  193,  66  IjRA  228  (circuit  court 
of  appeals,  3d  circuit);  western  Nat. 
Bank  T.  Reckless,  96  Fed.  70  (circuit 
court,  district  New  Jersey) ;  Kisse- 
berth  v.  Prescott,  91  Fed.  611  (circuit 
court,  district  of  Massachusetts,  hold- 
ing further  that  it  Is  not  material 
that  the  court  Is  without  power  to 
enforce  contribution  between  stock- 
holders); Brown  V.  Trail,  89  Fed. 
641  (circuit  court,  .trict  of  Mary- 
land); I>exter  v.  Edmonds,  89  Fed. 
467  (where  the  circuit  court,  district 
of  Massachusetts,  declined  to  follow 
decisions  of  the  Massachusetts  courts 
refusing  to  recognize  rights  under 
the  Kansas  statute):  Mechanics'  Sav. 
Bank  v.  Fidelity  Ins.,  etc..  Go.,  87  Fed. 
113  (circuit  court,  eastern  district  of 
Pennsylvania);  McVicker  v.  Jones, 
70  Pea.  754  (where  the  circuit  court, 
district  New  Hampshire,  held  that 
the  stockholder  wsus  so  far  concluded 
by  the  individual  liability  clause  of 
the  Kansas  constitution,  the  stat- 
utory "provision  and  a  Judgment 
against  the  corporation  flxlng  the 
amount  of  the  indebtedness,  that  he 
could  not  relieve  himself  from  sup- 
posed liability  by  demurrer  to  a  dec- 
laration In  the  nature  of  debt,  where 
the  ground  of  the  demurrer  was  lim- 
ited to  an  objection  against  the  form 
of  action);  Rhodes  v.  U.  S.  National 
Bank,  66  Fed.  512,  13  CCA  612,  34 
LRA  742  (circuit  court  for  the  north- 
ern division  of  the  northern  district 
of  Illinois) ;  Bank  of  ^North  America 
▼.  Rlndge,  67  Fed.  279  (circuit  court, 
southern  district  of  California).  (6) 
And  upon  general  principles  of  comity 
certain  of  the  state  courts  in  several 
of  the  states  had  permitted  like  ac- 
tions to  be  entertained  against  their 
residents.  Ferguson  v.  Sherman,  116 
Cal.  16r,  47  P  1023,  37  LRA  622;  Bell 
v.  Farwell,  176  111.  489.  52  NE  346. 
<8  AmSR  194,  42  LRA  804  [dlst  Tuttle 
T.  National  Bank  of  Republic,  161  111. 
497,  44  NE:  984,  34  LRA  760,  on  the 
ground  that  In  that  case  the  Kansas 


statute  had  not  been  bo  fullv  set  out 
as  in  the  case  at  bar,  nor  had  the  con- 
struction placed  on  the  constitution 
and  statutes  of  Kansas  by  the  su- 
preme court  of  that  state  been 
pleaded  as  In  the  case  at  bar  and 
admitted  by  demurrer]:  Schertz  v. 
Chester  First  Nat.  Bank,  47  111.  A. 
124;  Broadway  Nat.  Bank  v.  Baker, 
176  Mass.  294,  57  NB  603  (holding 
that  It  was  not  necessary  to  have 
execution  returned'  nulla  bona); 
Hancock  Nat.  Bank  v.  Ellis,  172  Mass. 
39,  tl  NK  207,  70  AmSR  282.  42  LRA 
396;  Hancock  Nat.  Bank  v.  Ellis,  166 
Mass.  114,  44  NE  349,  56  AmSR  414 
[dlst  Bank  of  North  America  v. 
Rlndge,  154  Mass.  203,  27  NE  1015, 
26  AmSR  240,  13  LRA  66,  on  the 
ground  that  tne  declaration  In  that 
case  did  not  set  forth  that  according 
to  the  law  of  Kansas  defendant  was 
liable  to  a  Judgment  creditor  of  the 
corporation  as  on  a  contract  which 
was  suable  anywhere];  New  York 
Western  Nitt.  Bank  v.  Lawrence,  117 
Mich.  689,  76  NW  105;  Ouerney  v. 
Moore,  181  Mo.  660,  32  SW  1132;  Bag- 
ley  v.  Tyler,  43  Mo.  A.  195;  Blair  v. 
Newbegln,  66  Oh.  St.  425,  62  NE  1040, 
58  LRA  644;  Kulp  v.  Fleming,  65  Oh. 
St.  321,  62  NE  384,  87  AmSR  611. 
Contra  Fowler  v.  Lamson,  146  111.  472, 
34  NE  932,  37  AmSR  163  [afC  44  111. 
A.  186].  (6)  It  being  expressly  held 
that  the  statute  was  not  penal  or  in 
conflict  with  the  public  policy  of  the 
forum  (Querney  v.  Moore,  181  Mo. 
650,  3Z  SW  1132),  (7)  and  that  the 
statute  merely  prpvided  for  a  per- 
sonal liability  not  depending  upon  any 
remedy  the  enforcement  of  which  was 
peculiar  to  the  courts  of  the  state 
creating  the  law.  but  enforceable  In  an 
action  at  law  in  any  of  the  courts  of 
sister  states  possessing  common-law 
Jurisdiction  (Ferguson  v.  Sherman, 
116  Cal.  169,  47  P  1023,  37  LRA  622). 
(8)  In  other  states,  however,,  state 
courts  had  refused  to  entertain  ac- 
tions by  Individual  creditors  ((^Ippen 
V.  Lalghton,  69  N.  H.  640,  44  A  538, 
78  AmSR  192,  46  LRA  467;  Marshall 
V.  Sherman,  148  N.  T.  9,  42  NE  419, 
61  AmSR  664,  34  LRA  757:  Cushlng 
V.  Perot,  175  Pa.  66,  34  A  447,  52 
AmSR  836,  34  LRA  737),  (9)  either  on 
the  ground  that  the  constitutional 
and  statutory  provisions  creating  lia- 
bility created  also  a  special  remedy 
which  could  be  enforced  only  in  the 
Kansas  courts  (Crippen  v.  Lalghton, 
69  N.  H.  640,  44  A  638,  76  AmSR  192, 
46  LRA  46'r;  Marshall  v.  Sherman, 
148  N.  Y.  9,  42  NE  419,  51  AmSR  654, 
34  LRA  757),  (10)  or  on  the  ground 
that  the  right  to  sue,  if  any,  was  in 
the  receiver  of  the  corporation  and 
that  individual  Judgment  creditors 
could  not  sue  (Chishing  v.  Perot,  175 
Pa.  66,  34  A  447,  52  AmSR  836,  34 
LRA  737). 

89.  PfafT  V,  Omen,  92  Mo.  A.  660, 
69   SW   406. 

[a]  .  (Ohio  ■tetBte.— Under  Oh. 
Const,  art  13  {  3,  providing  that 
"dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of 
the  stockholders,  and  other  means, 
as  may  be  prescribed  by  law;  but  in 
all   cases    each    stockholder   shall   be 


liable  over  and  above  the  stock  by 
him  or  her  owned,  and  any  amount 
unpaid  thereon,  to  a  further  sum  at 
least  equal  In  amount  to  such  stock," 
a  contractual  liability  exists  upon 
the  part  of  every  stockholder  in  an 
Ohio  corporation  to  its  creditors,  in 
case  of  Its  Insolvency,  at  least  equal 
to  the  amount  of  his  stock,  which 
may  be  enforced  in  the  federal  courts 
against  a  stockholder  domiciled  in 
another  Jurisdiction,  where  the  evi- 
dence in  the  case  shows  the  insol- 
vency of  the  corporation,  that  its  in- 
debtedness exceeds  the  stockholder's 
liability,  and  that  assessments  have 
been  made  by  a  court  of  Ohio,  under 
its  statutes,  against  domestic  stock- 
holders, to  the  full  amount  of  their 
liability,  so  as  to  make  it  fully  ap- 
pear that  the  foreign  stockholder  will 
not  be  unjustly  discriminated  against. 
Klrtley  v.  Holmes,  107  Fed.  1,  46  CCA 
102,  52    LRA  738. 

88.  U.  S. — Flash  v.  Conn.,  109  U. 
S.  371,  3  set  371,  27  L.  ed.  966;  Ley- 
ner  Engineering  Works  v.  Kempner, 
163  Fed.  605;  Sayles  v.  Brown,  iO 
Fed.  8. 

Iowa. — McKellar  v.  Stout,  14  Iowa 
859. 

Md. — Plymouth  First  Nat.  Bank  v. 
Price,  33  Md.  487,  3  AmR  204. 

Mass. — Coiling  v.  Dodge,  167  Mass. 
231,  46  NE  928;  Hasley  v.  McLean,  12 
Allen  438,  90  AmD  167;  Oale  v.  East- 
man, 7  Meto.  14. 

Mo. — Guerney  v.  Moore,  131  Mo. 
660,  32  SW  1132. 

N.  J. — ^Derrlckson  v.  Smith,  27  N. 
J.  L.  166. 

N.  T. — Scoville  V.  C^anfleld,  14 
Johns.  338,  7  AmD  467. 

Oh. — Indiana  v.  John,   6  Oh.  217. 

R.  I. — Hancock  Nat.  Bank  v.  Far- 
num, 20  R.  I.  466,  40  A  341  [rev  on 
other  grounds  176  U.  S.  640,  20  SCt 
606,  44  L.   ed.  619]. 

Tenn. — Sullivan  v,  Farnsworth,  188 
Tenn.  691,  179  SW  317;  Woods  v. 
Wicks,  7  Lea  40. 

W.  Va. — Nlmick  v.  Mingo  Iron 
Works  Co.,  26  W.  Va.   184. 

Eng. — Ogden  v.  FolUott,  4  Bro.  P. 
C.  Ill,  2  Reprint  76. 

84.  Halsey  v.  McLean,  12  Allen 
(Mass.)  438,  90  AmD  167;  Derrlckson 
V.  Smith.  27  N.  J.  U  166.  See  also 
supra  S  1628. 

86.  Plymouth  First  Nat.  Bank  V. 
Price.  38   Md.  487,  3  AmR  204. 

as.  Sayles  v.  Brown,  40  Fed.  8; 
Lawler  v.  Burt,  7  Oh.  St.  340. 

87.  Cable  V.  HcCune,  26  Ho.  371, 
72  AmD  214. 

88.  McKellar  v.  Stout,  14  Iowa  369. 
88.     Woods  V.  Wicks,  7  Lea'(Tenn.) 

40. 

sa  Flash  ▼.  Conn,  16  Fla.  428,  26 
AmR  721. 

91.  Whitman  v.  Oxford  Nat.  Bank, 
176  U.  S.  559,  20  SCt  477,  44  L.  ed  687 
[afr  83  Fed.  288,  28  CCA  4041;  Hunt- 
ington V.  AttriU,  146  U.  S.  66f,  13  SCt 
224,  36  L.  ed.  1123;  Dexter  v.  Ed- 
mands,  89  Fed.  467;  Cuykendall  v. 
Miles,  10  Fed.  342;  Guerney  v.  Moore. 
131  Mo.  660,  3?  SW  1132;  Marshall  v. 
Sherman,  84  Hun  186,  32  NYS  193 
[rev  on  other  grounds  lf^^(^-|^ 
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been  filed,  is  not  penaL** 

[}  1542]  (6)  Action  by  Foreign  Receiver.  A 
ohancery  receiver  of  an  insolvent  corporation  having 
no  other  authority  than  that  which  would  arise  from 
his  appointment  as  such  cannot  maintain  an  action 
in  another  jurisdiction  to  enforce  the  liabilty  of 
resident  stockholders  under  the  statutes  of  the  ^tate 
of  his  appointment.*^  And  where  a  receiver  cannot 
maintain  an  action  to  enforce  a  stockholder^ 
statutory  liability  in  the  courts  of  his  own  state 
because  its  statutes  provide  another  action  in  the 
name  of  a  creditor,  he  cannot  maintain  an  action  in 
a  foreign  jurisdiction.**  But  where  a  proceeding  in 
insolvency  has  taken  place  in  the  state  which  is  the 
domicile  of  the  corporation,  in  which  proceeding  the 
amount  which  ought  to  be  paid  by  each  stockholder, 
itnder  the  governing  statute,  to  liquidate  the  debts 
of  the  corporation,  has  been  ascertained,  the  receiver 
or  other  liquidating  officer,  duly  appointed  in  the 
foreign  jurisdiction  and  by  statute  or  decree  made  a 
quasi  trustee  or  assignee  invested  with  all  the  rights 
possessed  by  the  creditors,  may  maintain  an  action 
against  a  domestic  stockholder  in  such  foreign  corpo- 


ration to  recover  his  share  of  the  amount  necessary 
to  a  liquidation  so  ascertained.*^  And,  where  the 
order  levying  the  assessment  in  the  state  of  the 
corporation's  domicile  is  conclusive  as  to  stock- 
holders, the  refusal  of  the  right  of  the  receiver  of 
the  corporation's  domicile  to  sue  is  a  denial  of  full 
faith  and  credit  to  the  law  of  the  domicile,**  and 
the  right  of  such  a  receiver  to  sue  in  a  foreign  state 
is  not  based  on  comity.*'  The  right  of  the  re- 
ceiver to  sue  the  nonresident  stockholders  for  the 
enforcement  of  the  statutory  liability  is  not  affected 
by  the  fact  that  the  stockholder  was  not  a  party  to 
the  proceeding  to  marshal  the  property  of  the  cor- 
poration and  to  reach  and  apply  the  further  security 
of  his  liability,  because  the  corporation  must  be  re- 
garded so  far  as  his  agent  that  he  is  considered  as 
present  by  representation  for  the  purpose  of  the 
suit.*^  Where  a  proceeding  has  for  its  purpose  the 
liquidation  of  the  affairs  of  a  corporation  and  the 
collection  and  application  of  its  assets  and  other 
liabilities  to  be  administered  for  the  benefit  of  credi- 
tors, the  representation  which  the  stockholder  has 
by  virtue  of  his  membership  in  the  corporation  is 


42    NB    419,    61    AmSR    654,    34    LRA 
7B7]. 

92.  Cuykendall  v.  Miles,  10  Fed. 
342. 

93.  Bernhelmer  v.  Converse,  206 
U.  S.  616,  27  set  755,  61  L.  ed.  1163: 
Hale  V.  Allinson,  188  U.  S.  56,  23  SCt 
44,  47  L.  ed.  380  l&a  106  Fed.  258,  46 
CCA  270    (a£E    102   Fed.    790)]. 

Bnforoamant  of  Usbillfer  hf  *•- 
oalvar  tr«n*naiy  see  Infra  XV. 

94.  Converse  v.  Hamilton,  224  U. 
S.  243,  32  SCt  415,  66  L..  ed.  749,  Ann 
Casl913D  1292  (reaching  a  diflerent 
conclusion  as  to  sequestration  suit 
brought  conformably  to  Minnesota 
L.  >[1899]  c  272.  Rev.  L.  [1905]  H 
S184-3190);  Finiiey  v.  Ouy,  189  U.  S. 
335,  23  set  568,  47  L.  ed.  839  [afT  106 
"Wis.  256,  82  NW  595,  49  LRA  486, 
111  Wis.  296,  87  NW  255];  Hale  v. 
Allinson.  188  U.  S.  66,  23  SCt  244,  47 
Li.  ed.  380;  Evans  v.  Nellis.  187  U.  S. 
271,  23  SCt  74,  47  L.  ed.  173;  HiUilcer 
V.  Ifale,  117  Fed.  220,  64  CCA  252 
[certiorari  den  188  U.  S.  729,  23  SCt 
848,  47  L.  ed.  677].  See  Finney  v. 
Guy,  106  Wis.  256,  82  NW  595.  49 
LRA  486  [aft  189  U.  S.  335,  23  SCt 
668,  47  L.  ed.  839]  (holding  that,  not- 
withstanding a  decision  of  the  court 
of  the  state  of  the  corporation's  domi- 
cile that  the  statutory  remedy  to  en- 
force a  double  liability  of  stockhold- 
ers does  not  preclude  the  institution 
and  prosecution  of  ancillary  actions 
to  reach  stockholders  either  In  the 
home  or  other  jurisdictions  that  can- 
not be  reached  in  the  first  instance 
and  that  such  stockholders  by  such 
actions  may  be  pursued  in  any  Juris- 
diction in  Minnesota  where  they  can 
be  found  and  in  any  foreign  jurisdic- 
tion where  the  court  will  permit  it, 
&  court  of  a  foreign  state  will  not 
permit  a  receiver  to  maintain  an  an- 
cillary action  to  enforce  the  liability 
of  resident  stockholders  whose  lia- 
bility accrued  prior  to  this  decision 
and  at  a  time  when  the  construction 
of  the  statute  was  to  the  effect  that 
the  statute  required  a  single  action  in 
equity  In  which  the  liability  of  all 
stockholders  to  all  creditors  and  the 
equities  between  stockholders  must 
be  worked  out  if  at  all  without  an- 
cillary  proceedings). 

"The  question  of  comity  cannot 
avail  in  a  case  where  the  courts  of 
the  State  In  which  the  receiver  was 
appointed  hold  that  an  action  similar 
to  the  one  brought  in  the  foreign 
jurisdiction  cannot  be  maintained  by 
him  in  the  courts  of  the  State  of  his 
appointment."  Hale  v.  Allinson,  188 
U.  S.  56,  71.  23  SCt  244,  47  L.  ed.  380. 

95.  U.  S. — Converse  v.  Hamilton, 
234  U.  S.  243,  32  SCt  415,  66  L.  ed.  749, 
AnnCaBl913D  1292   [rev  136  Wis.  689, 


118  NW  190,  136  Wis.  594,  118  NW 
192,  and  overr  by  Implication  Hunt 
v.  Whewell,  122  Wis.  33,  99  NW  699]; 
Converse  v.  .^tna  Nat.  Bank,  212  U. 
S.  567,  29  SCt  691.  53  L.  ed.  654;  Bern- 
helmer V.  Converse,  206  U.  S.  516, 
27  SCt  756.  51  L.  ed.  1163;  Hawkins 
V.  Glenn,  131  U.  S.  319,  9  SCt  739, 
33  L.  ed.  184;  Blackburn  v.  Irvine, 
205  Fed.  217,  123  CCA  406  [aff  19^ 
Fed.  360];  Irvine  v.  Blllott,  203  Fed. 
82;  Qoss  V.  Carter,  166  Fed.  746,  84 
CCA  402;  Kirtley  v.  Holmes,  107  Fed. 
1,  46  CCA  102,  52  LRA  738;  Hale  v. 
T>-ler,  104  Fed.  757;  Hale  v.  Harden, 
95  Fed.  747,  37  CCA  240;  Cuykendall 
V.  Miles.  10  Fed.  342. 

Conn. — Fish  v.  Smith,  78  Conn.  377. 
47  A  711,  84  AmSR  161  (holding  that 
the  right  of  action  depends  not  on 
the  right  of  a  foreign  receiver  to  sue 
on  demands  in  favor  of  the  party  he 
represents,  but  on  the  right  of  a  sub- 
stituted promisee  to  sue  a  promisor 
whose  contract  provided  for  such 
substitution,  since  the  stockholder's 
relations  depend  on  the  laws  of  the 
state  In  which  the  corporation  ts 
created). 

Ga. — Howard  v.  Glenn,  86  Ga.  238, 
11   SE  610,   21  AmSR   156. 

Me. — Childs  v.  Cleaves,  96  Me.  498, 
50   A  714. 

Mass.— Converse  v.  Ayer,  197  Mass. 
443,  84  NB  98;  Howarth  v.  Lombard, 
175  Mass.  570,  66  NB  888,  49  LRA 
301  (holding  that  the  general  right 
of  action  is  thereby  created  against 
each  and  every  stockholder  and  that 
it  Is  immaterial  that  he  is  a  non- 
resident of  the  state  of  the  adminis- 
tration' . 

N.  Y.— Gllson  v.  Appleby,  79  N.  J. 
Eq.  690,  81  A  926;  Shipman  v.  Tread- 
well,  200  N.  Y.  472,  93  NB  1104; 
Howarth  v.  Anglo,  162  N.  Y.  179,  66 
NB  489,  SO  NYClvProc  807,  47  LRA 
726  Caft  39  App.  Div.  161,  57  NYS 
187]  (no  domestic  creditors  claiming 
part  of  the  fund,  and  the  remedy  in 
the  domestic  forum  being  the  same 
as  in  the  foreign  state);  Royal  Trust 
Co.  V.  Harding,  156  App.  Div.  104,  140 
NYS   9,    78   Misc.    309,   137   NYS    1101. 

[a]  The  status  of  the  raoeivwr  is 
that  of  a  trustee  clothed  with  ade- 
quate title  for  the  occasion  seeking 
to  enforce  for  the  benefit  of  the 
cestui  que  trust  a  right  of  action 
transitory  in  character  against  one 
who  is  liable  contractually  and  sev- 
erally. If  at  all.  Converse  v.  Hamil- 
ton, 224  U.  S.  243,  32  SCt  415,  66  L. 
ed.  749,  AnnCasl913D  1292. 
'  [b]  AnzlUary  reoetver.— A  re- 
ceiver of  a  foreign  corporation,  when 
appointed  ancillary  receiver  of  its 
assets  in  New  York,  with  power  to 
collect  all  its  credits  and  choses  in 
action,    can    maintain    an    action    in 


that  state  for  unpaid  assessments  on 
its  capital  stock.  Sigua  Iron  Co.  T. 
Brown,  33  Misc.  50,  68  NTS  141  [aff 
68  App.  Div.  436,  69  NYS  296  (aft  171 
N.  Y:    488,   64  NE   194)]. 

96.  Converse  v.  Hamilton,  224  V. 
S.  243,  32  SCt  416,  56  L.  ed.  749, 
AnnCasl913D  1292  [rev  186  Wis.  589, 
118  NW  190,  136  Wis.  694,  118  NW 
192,  and  overr  by  implication  Hunt 
v.  Whewell,  122  Wis.  33,  99  NW  599). 

97.  Converse  v.  Hamilton,  224  TJ. 
S.  243,  32  SCt  416,  66  L.  ed.  749,  Ann 
Casl913D  1292  [rev  136  Wis.  689,  118 
NW  190]. 

SS.  U  8. — Converse  t.  Hamilton, 
224  U.  S.  243,  32  SCt  416,  56  L.  ed. 
749,  AnnCasl913D  1292,  138  Wla 
689.  118  NW  190,  136  Wis.  594.  118 
NW  192;  Bernhelmer  v.  Converse, 
206  U.  S.  616,  27  SCt  766.  61  L.  ed. 
1163;  Hawkins  v.  Glenn,  131  U.  S. 
319,  9  SCt  739,  38  L.  ed.  184;  Hale  t. 
Tyler,  104  Fed.  767;  Hale  v.  Harden, 
96  Fed.  747,  37  CCA  240.  Contra  Wig- 
ton  V.  Bosler,  102  Fed.  70  (holding 
that  the  action  will  not  be  upheld  to 
recover  the  amount  of  an  assessment 
made  upon  the  shares  by  the  court  of 
another  state,  it  being  the  domicile 
of  the  corporation,  In  a  proceeding  to 
which  the  stockholder  iras  not  a 
party,  to  which  he  did  not  appear,  and 
to  which  he  could  not  Itave  been  re- 
quired to  appear  because  of  his  being 
beyond  the  jurisdiction  of  the  court). 

Oa. — Howard  v.  Glenn,  85  Ga.  238, 
11  SE  610,  21  AmSR  156. 

Me. — Chllds  V.  Cleaves,  95  Me.  498, 
50  A  71«. 

Mass. — Converse  v.  Ayer,  197  Mass. 
443,  84  NB  98;  Howarth  v.  Lombard, 
176  Mass.  670,  56  NE  888,  49  LRA 
301. 

N.  J. — Gllson  vr* Appleby,  79  N.  J. 
Eq.  690,  81  A  925. 

N.  T. — Howarth  v.  Anglo.  162  N.  T. 
179,  56  NB  489,  47  LRA  725.  And 
see  Converse  v.  Stewart,  105  App.  Div. 
478,  94  NYS  310  (holding  that  a  re- 
ceiver of  a  Minnesota  corporation 
cannot  enforce  by  suit  a  llabllitT 
against  a  nonresident  stockholder 
for  an  assessment  levied  on  stock  of 
the  corporation  by  Judgment  of  a 
court  of  that  state  under  Const,  art  10 
{  3,  making  a  stockholder  liable  to 
the  amount  of  stock  held  and  owned 
by  him.  and  Minn.  L.  [1899]  p  315  c 
272,  providing  for  the  better  enforce- 
ment of  the  liability  of  stockholders 
of  corporations,  where  such  stock- 
holder was  never  a  resident  of  Minne- 
sota, and  was  not  a  party  to,  and  did 
not  appear  in,  any  of  the  proceedlnes 
resulting  in  the  appointment  of  the 
receiver  or  in  imposing  the  assess- 
ment). ' 

ConoIiutTeneaa  of  JndjrmaBt  agalBit 
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all  that  he  is  entitled' to.'*  And  in  the  absentee  of 
frand,  the  decree  in  such  proceeding  is  not  open, to 
collateral  attack  by  the  stockholder  when  sued  by 
the  representative  of  the  corporation  to  collect  the 
assessment  thereby  ordered.'-  A  proceeding  against 
a  nonresident  stockholder  not  served  with  process 
neither  deprives  him  of  his  property  without  dae 
process  of  law,  nor  denies  him  the  equal  protection 
of  the  law.*  Nevertheless  it  is  not  to  be  understood 
from  anything  here  said  that  the  stockholder  when 
sued  to  enforce  his  liability  is  foreclosed  from  show- 
ing any  defense  purely  personal  to  himself,  such  for 
instance  as  that  he  is  not  in  fact  a  stockholder,  or 
that  he  has  paid  all  of  the  amount  for  which  he  is 
liable,  or  that  he  has  a  valid  set-off.*  The  rule 
that,  where  foreign  statute  which  creates  the  liabili- 
ty of  the  stockholder  also  provides  a  remedy  for 
the  enforcement  of  that  liability,  such  remedy  is 
exclusive  and  the  courts  of  another  state  will  not 
enforce  it,  is  not  applicable  to  prevent  a  receiver 
appointed  in  the  state  of  the  corporation's  domicile 
in  a  proceeding  to  enforce  the  liability  of  stock- 
holders from  suing  in  the  courts  of  another  state, 
although  the  statute  of  the  domicile  provides  that 
the  c4urt  in  which  the  proceedings  to  enforce  the 
liability  of  the  stockholders  are  brought  may  author- 
ize and  direct  the  receiver  to  prosecute  the  stock- 
holders' liability  in  other  jurisdictions.* 

[$  1543]  4.  Who  May  Enforce  Liability^— a. 
Creditors  Oenerally — (1)  Liability  Because  of 
Unpaid  Subscriptions — (a)  In  General.  There  is 
some  authority  to  the  effect  that  a  creditor  has  no 
right  to  sue  to  enforce  payment  of  unpaid  subscrip- 


tions, any  liability  being  to  the  corporation  itself,* 
and  that  it  is  immaterial  that  plaintiff  is  the  only 
creditor.^  But  the  weight  of  authority  is  to  the 
effect  that  creditors  who  have  taken  the  necessary 
preliminary  steps,  sucl;^  as  obtaining  judgment  and 
execution  returned  unsatisfied,  may  maintain  an 
action  in  equity  against  stockholders  to  enforce  their 
liability  for  unpaid  subscriptions,  independently  of 
any  special  statutory  authorization,*  and  statutes 
of  some  states  are  held  to  confirm  this  right.*  Fur- 
thermore the  fact  that  there  is  an  added  liability 
imposed  by  statute  in  favor  of  creditors  will  not 
prevent  them  from  bringing  an  equitable  action  to 
collect  unpaid  subscriptions.  The  statutory  remedy 
is  not  exclusive  of,  but  concurrent  with,  the  remedy 
given  by  courts  of  equity,^*  and  it  has  been  held 
that  creditors  are  not  limited  to  one  or  the  other 
of  these  remedies,  but  may  enforce  both." 

[$  1544]  (b)  Creditors  Who  Are  Not  within 
the  Bnle — aa.  In  OeneraL  Creditors  may  be 
entitled  under  a  statute  to  compel  payment  for  stock 
issued  as  full  paid  without  payment  of  or  agreement 
to  pay  the  par  value,  irrespective  of  the  time  when 
they  became  creditors  and  of  the  question  of  knowl- 
edge on  their  part.^*  But  where  the  liability  is 
based  either  upon  the  trust  fund  doctrine,  or  upon 
the  ground  that  sueh  an  issue  of  stock  is  a  fraud 
upon  creditors  who  deal  with  the  corporation  on 
the  faith  of  its  capital  stock  being  paid  up  or  secured 
to  be  paid  in  full,**  the  liability  arises  in  favor  of 
those  creditors  only  who  are  within  the  equity  and 
reason  of  the  rule.** 

[(  1545]     bb.    Existing  Creditors.    Of  course  a 


cozpoiktloB   (•nanrily    see    infra    SS 
1652-1«73. 

99.    Bernhelmer    v.    Converse,    206 

TJ.  S.  6K,  27  set  T55.  61  L..  ed.  1163. 

1.  Glenn  v.  Llgeett,  135  U.  S.  633, 
10  set  867,  34  L.  ed.  262;  Hawkins  v. 
Glenn,  131  U.  S.  319,  9  SCt  739,  33 
U.  ed.  184. 

2.  Bemheimer  v.  Converse,  206  U. 
S.  616,  27  SCt  766,  51  L..  ed.  1163; 
Swing  V.  Consolidated  Fruit  Jar  Co., 
74  N.  J.  L.  145,  63  A  899;  Gilson  v. 
Appleby,  79  N.  1.  Bq.  690,  81  A  926. 

3.  Straw,  etc.,  Mfg.  Co.  v.  L.  D. 
Kllbourne  Boot,  etc.,  Co.,  80  Minn. 
125.  83  NW  36:  Qllson  v.  Applebjr,  79 
N.  J.  Eq.  690,  81  A  925. 

4.  Stiipman  v.  Treadwell,  200  N. 
T.  472,  93  JIB  1104. 

5.  JUcbt  of: 

Assignees  for  benefit  of  creditors  see 
infra  XV. 

Receiver  see  infra  XV. 

Trustee  in  bankruptcy  see  Bank- 
ruptcy i  388. 

6.  Myers  v.  Seeley,  17  P.  Cas.  No. 
9,994,  10  NatBankrReg  411:  Wheeler 
▼.  Thayer,  121  Ind.  64,  22   NB  972. 

7.  Wheeler  v.  Thayer,  121  Ind.  64, 
22   NB  972. 

8.  U.  S.— Hatch  v.  Dana,  101  U.  S. 
205,  25  Li.  ed.  885;  Addison  v.  Pacific 
Coast  Milling  Co.,  79  Fed.  469,; 
Holmes  v.  Sherwood,  16  Fed.  726,  8 
McCrary   406. 

Cal. — Harrison  v.  Armour,  169  Cal. 
787,  147  P  1166;  Herron  Co.  v.  Shaw^ 
165  Cal.  668,  133  P  488;  Walter  v. 
Merced  Academy  Assoc,  126  Cal.  682, 
69  P  136:  Balnes  v.  Babcock,  95  Cal. 
681,  27  P  674,  30  P  776,  29  AraSR 
168;  Potter  v.  Dean,  96  Cal.  678,  30 
P  777;  Liarrabee  v.  Baldwin,  35  Cal. 
166. 

Iowa. — Stewart  v.  Lay,  46  lowai  604. 

La. — Erode  v.  New  Orleans  Fire- 
man's Ins.  Co.,  8  Rob.  244. 

Mo. — Scott  T.  Luehrmann,  213  SW 
865. 

N.  Y.— Wheeler  v.  Millar,  90  N.  T. 
S53,  16  NYWklyDlg  513  [aff  24  Hun 
641,  12  NYWklyDlg  463];  Hastings 
V.  Drew,  76  N.  Y.  9;  Bartlett  v.  Drew, 
67  N.  Y.  687  [aS  4  Lans.  444,  60  Barb. 
648] ;  Masters  v.  Rossie  Lead  Min.  Co., 
2  Sandf.  Ch.  201. 

Oh. — ^Wehrman  v.  Reakirt,  1   Cine. 
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Super.  230. 

va. — Hamilton  v.  Glenn,  8S  Va.'  901, 
9   SB  129. 

Wis. — Adier  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  18  Wis.  67. 

And  see  Barnard  Mfg.  Co.  ▼.  Ral- 
ston Milling  Co.,  71  Wash.  659,  129 
P  389;  Dunlap  v.  Rauch,  24  Wash. 
620,  64  P  807;  Adamant  Mfg.  Co.  v. 
Wallace,  16  Wash.  614,  48  P  415  (in 
all  of  which  it  was  held,  apparently 
not  in  reliance  on  any  statutory  pro- 
vision, that  a  judgment  creditor 
whose  execution  has  been  returned 
unsatisfied  may  file  a  creditor's  bill 
against  those  obtaining  corporate 
stock  without  payment). 

Ea]  Sffect  of  aMignment  off  Jndf- 
ment. — The  fact  that  after  suit  has 
been  begun  the  judgment  held  by 
plaintiff  against  the  corporation  is 
assigned  to  a  stockholders  committee 
will  not  under  the  Missouri  statutes 
preclude  the  original  plaintifCs  from 
further  prosecution  of  the  action 
where  defendants,  having  actual 
knowledge  of  the  assignment,  do  not 
by  any  appropriate  pleadings  bring 
in  other  stockholders  whom  they 
could  acquire  to  contribute  or  pay 
for  the   substitution  of  the   assigned 

Judgment,  to  the  end  that  there  might 
>e  an  equitable  accounting  and  con- 
tribution on  the  part  of  such  pur- 
chasers, in  the  payment  of  the  estab- 
lished Indebtedness  against  the  cor- 
poration. Scott  V.  Luehrmann,  (Mo.) 
213  SW  856. 

Conditions  preoedant  gmmXtj  see 
infra  H  1633-1651. 

Veoeaslty  of  Jndgmant  aaa  •zeon- 
tlon  acrainst  oorporatlon  see  infra  99 
1698-1714. 

9.  See  statutory  provisions;  and 
McTammany  v.  Day,  23  Ida.  96,  128 
P  563  (holding  that  by  the  express 
provisions  of  the  statutes  of  Idaho 
[Rev.  Code  9  2746]  any  creditor  of 
a  corporation  may  institute  actions 
against  any  of  the  stockholders 
Jointly  or  severally  to  recover  unpaid 
subscriptions  on  corporate  stock,  and 
in  such  action  the  court  must  deter- 
mine the  amount  unpaid  upon  the 
stock  held  or  owned  by  each  defen- 
dant, and  a  several  Judgment  must 
be  entered  against  him  for  a  sum  not 


exceeding  such  amount) ;  Kelley  v. 
Killian,  133  111.  A.  102  (holding  that 
a  creditor  of  a  corporation  may  re- 
cover of  a  stockholder  therefor  who 
lias  not  paid  In  full  for  corporate 
stock  subscribed  for  by  him  under 
a  statute  providing  that  each  stock- 
holder of  any  corporation  shall  be 
held  Individually  liable  to  the  cred- 
itors for  an  amount  not  exceeding  the 
amount  unpaid  on  the  stock  held  by 
him  for  any  and  all  debts  and  lia- 
bilities of  the  corporation  until  the 
whole  amount  of  the  capital  stock  of 
the  corporation  so  held  by  him  shall 
have  been  pald)^Plerce  v.  Milwaukee 
Constr.  Co.,  38  Wis.   253. 

10,  Potter  V.  Dear,  96  Cal.  578,  30 
P  777;  Harmon  v.  Page,  62  C^al.  448. 

11.  Lane's  App.,  106  Pa.  49,  61 
AmR  166. 

19.     See  supra  f  1480. 

13.  See  supra  }  1481. 

14,  McBrlde  v.  Farrington,  131 
Fed.  797  [aft  149  Fed.  114,  79  CCA  66J; 
Dead  wood  First  Nat.  Bank  v.  Qustfn 
Minerva  Cons.  Min.  Co.,  42  Minn. 
327,  332,  44  NW  198,  18  AmSR  610, 
6  LRA  676  (where  it  is  said,  per 
Mitchell,  J.:  "The  principle  upon 
which  this  trust  in  favor  of  cred- 
itors rests  and  is  administered  must 
not  be  overlooked.  The  whole  doc- 
trine that  the  capital  stock  of  cor- 
porations is  a  trust  fund  for  the 
payment  of  creditors  rests  upon  the 
equitable  consideration  that  the  dis- 
tribution of  the  capital  among  stock- 
holders without  making  adequate 
provision  for  the  payment  of  debts, 
or  the  issue  of  fictitiously  paid-up 
stock,  is  a  fraud  upon  creditors  who 
contract  with  the  corporation  in  re- 
liance upon  its  capital  remaining 
Intact,  or  in  reliance  upon  the  pro- 
fessed capital  having  been  in  fact 
paid  up  in  full.  But  when  the  reason 
for  the  rule  does  not  exist  the  rule 
Itself  ceases  to  apply.  This  trust 
does  not  arise  absolutely  In  every 
case,  in  favor  of  every  and  any 
creditor.  It  Is  not  true,  and  no  case 
can  be  found  which  holds  that  it  is 
in  the  power  of  a  creditor  In  every 
and  all  cases,  as  a  matter  of  right, 
to  institute  an  Inquiry  as  to  the 
value  or  amount  of  the  cqnatdecation 
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distribution  among  or  a  repayment  to  stockholders, 
directly  or  indirectly,  of  the  assets  of  a  corpora- 
tion, including  money  or  property  paid  or  delivered 
by  them  for  their  stock,  or  a  release  of  stockholders 
from  a  liability  to  the  corporation  for'  their  stock, 
is  a  fraud  upon  existing  as  well  as  subsequent  cred- 
itors of  the  corporation,  and  is  dearly  within  the 
trust  fund  doctrine,  so  that  they  are  entitled  to 
complain  ;^'  but  existing  creditors  are  not  defrauded 
or  injured  by  an  issue  of  stock  as  a  bonus  or  on 
payment  of  less  than  its  par  value  in  money,  or  in 
property,  labor,  or  services,  and  therefore,  in  the 
absence  of  a  statute  establishing  a  different  rule,^* 
they  cannot  complain  of  such  a  transaction  or  com- 
pel such  stockholders  to  pay  the  full  par  value  of  the 
stock  so  issued  to  them,  contrary  to  their  agree- 
ment with  the  corporation.^'  So,  when  the  stock 
of  a  corporation,  is  increased,  and  the  increased 
stock  issued  for  less  than  its  value,  persons  who 
became  creditors  of  the  corporation  prior  to  the 
increase  cannot  hold  the  purchasers  or  holders  of 
such  stock  liable  for  its  value,  for  they  could  not, 
by  any  legal  presumption,  have  trusted  the  corpora- 
tion upon  the  faith  of  such  stock,'-"  But  persons 
who  became  creditors  after  the  increase  is  voted 
are  entitled  to  look  to  those  who  subsequently  re- 


ceive the  stock,  although  their  debts  are  contracted 
bf  f  ore  the  stock  ifi  received,^'  and  where  a  corpora- 
tion, without  a  legitimate  basis  therefor,  declares  a 
stock  dividend,  an  implied  promise  on  the  part  of 
stockholders  receiving  &uch  additional  stock  to  pay 
therefor  arises  only  in  favor  of  subsequent  creditors 
of  the  corporation,  who  are  presumed  to  have 
become  such  on  the  faith  of  the  increased  stock, 
and  such  liability  cannot  be  enforced  by  a  prior 
creditor.'"  Where  corporate  creditors  were  mer- 
chants who  had  before  and  after  an  attempted  can- 
cellation of  stock  subscriptions  furnished  goods  as 
ordered  from  time  to  time,  although  the  claim  for 
which  they  sue  accrued  after  the  attempted  cancella- 
tion, they  are  nevertheless  "existing  creditors"  at 
the  time  of  the  cancellation  to  which  they  did  not 
consent.*'^ 

[f  1546]  cc.  SnbMqneiit  Orediton  irith  Notice. 
Where  an  issue  of  stock  as  a  bonus  or  gratuity  or  at 
less  than  the  par  value,  or  for  property,  labor,  or 
services  at  an  overvaluation,  is  binding  npon  the 
corporation,*'  the  agreement,  as  a  general  rule,  is 
valid  and  binding  as  against  subsequent  creditors 
who  deal  with  the  corporation  with  actual  or  con- 
structive notice  of  the  facts,  as  they  are  not  defraud- 
ed." This  is  especially  true  where  the  creditor  was  a 


given  for  stock  Issued  as  fully  paid 
ui>,  any  more  than  that  It  would  be 
his  right,  In  any  and  every  case,  to 
inquire  into  the  distribution  of  the 
capital  among  the  shareholders.  It 
is  only  those  creditors  who  can 
fairly  allege  that  they  have  relied,  or 
whom  the  law  presumes  to  have  re- 
lied, upon  the  amount  of  capital 
stock  of  the  company,  who  have  a 
rlpht  to  make  such  Inquiry,  or  in 
whose  favor  equity  will  impress  a 
trust  upon  the  suDScrlption  to  the 
stock,  and  set  aside  a  fictitious  ar- 
rangement for  its  payment").  And 
see  other  ca,seB  in  the  following  sec- 
tions. 

IB.  U.  S. — In  re  State  Ins.  Co.,  14 
Fed.  28,  11  Blss.  SOI;  Wood  v.  Dum- 
raer,  30  F.  Cas.  No.  17,914,  8  Mason 
308. 

Oa. — Crawford  y.  Roney<  ISO  Oa. 
61S,  61   SE  117. 

ill.— Ailing  V.  "Wenzel,  138  111.  284, 
24   NE  551. 

Md. — Hlder  v.  Uorrlson,  54  Md. 
429. 

Minn. — Deadwood  First  Nat.  Bank 
V.  Gustln  Minerva  Cons.  Min.  Co..  42 
Minn.  327,  44  NW  198,  18  AmSR  510, 
6  LRA  676. 

Mo.— Gall  v.  Balis,  72   Mo.   424. 

Wis. — Gogebic  Ins.  Co.  v.  Iron 
Chief  Mm.  Co..  78  Wis.  427,  47  NW 
728.  2  AmSR  417. 

le.  Moore  v.  U.  S.  One  Stave  Bar- 
rel Co.,  238  111.  544,  87  NE  538,  128 
AmSR  163;  Whitlock  v.  Alexander, 
160  N.  C.  465.  76  SE  538;  Shields  v. 
Clifton  Hill  Land  Co.,  94  Tenn.  123, 
28  SW  668,  45  AmSR  700.  26  LRA 
509  (holding  that,  under  Acts  [1875]  p 
237  c  142  9  5  [Milliken  &  V.  Code  8 
17  08],  providing  that  "the  amount 
of  any  unpaid  stock  due  from  a  sub- 
scriber to  the  corporation,  shall  be  a 
fund  to  the  payment  of  debts  due 
from  the  corporation,"  all  unpaid 
stock,  no  matter  when  subscribed,  is 
a  fund  for  the  payment  of  all  cor- 
porate debts,  no  matter  when 
created). 

17.  Handley  v.  Stutz,  139  U.  S.  417, 
11  set  530,  35  L.  ed.  227  [rev  on  other 
grounds  41  Fed.  531];  Graham  v.  La 
Crosse,  etc.,  R.  Co.,  102  U.  S.  148,  26 
L.  ed.  106;  Continental  Trust  Co.  v. 
Toledo,  etc.,  R.  Co.,  82  Fed.  642; 
Colt  v.  North  Carolina  Gold  Amal- 
gamating Co.,  14  Fed.  12  [aft  119  U. 
S.  343,  7  set  231.  30  L.  ed.  4201;  Flinn 
V.  Bagley,  7  Fed.  785:  Wallace  v. 
Carpenter  Electric  Heating  Mfg.  Co., 
70  Minn.  321,  73  NW  189,  68  AmSR 
630;  Hospes  v.  Northwestern  Mfg., 
etc.,  Co.,   48  Minn.   174,   60  NW  1117, 


31  AmSR  637,  15  LRA  470;  Deadwood 
First  Nat.  Bank  v.  Gustln  Minerva 
Cons.  Min.  Co.,  42  Minn.  827,  44  NW 
198,  18  AmSR  610,  6  LRA  676;  Mc- 
Dowell V.  Lindsay,  213  Pa.  691,  68  A 
ISO.  But  see  dictum  apparently  to  the 
contrary  in  Kenton  Furnace  R.,  etc., 
Co.  V.  McAlpln,  5  Fed.  737,  750. 

18.  Handley  v.  Stutz,  139  V.  8. 
417,  11  set  530,  36  Ij.  ed.  227  [a(f 
41  Fed.  531];  Graham  v.  La  Crosse, 
etc.,  R.  Co.,  102  U.  S.  148,  26  L.  ed. 
106;  Wallace  v.  Carpenter  Enectric 
Heating  Mfg.  Co.,  70  Minn.  321,  71 
NW  189,  68  AmSR  630. 

19.  Handley  v.  Stutz,  139  V.  S.  417, 
11  set  530,  Se  L.  ed.  227  [att  41  Fed. 
531]. 

30.  Anglo-American  Land,  etc., 
Co.  v.  Lombard,  132  Fed.  721,  68  CCA 
89  [certiorari  den  196  U.  S.  638,  26 
set  793,  49  L.  ed.  630]. 

ai.  Murphy  v.  Panton,  96  Wash. 
637,  643,  165  P  1074  (where  it  was 
said:  "It  would  be  an  impeachment 
of  the  trust  fund  doctrine  to  hold  that 
one  who  had  opened  a  line  of  credit 
with  a  corporation  (presumptively 
on  the  faith  of  its  representations  as 
to  capital  stock)  and  who  furnished 
goods  from  time  to.  time  as  the  neces- 
sity of  its  customer  required,  should 
be  denied  the  status  of  an  existing 
creditor.  To  put  one  accustomed  to 
dealing  with  a  corporation  to  the 
hazard  of  testing  its  credit  upon  each 
transaction  would  be  violative  of  that 
sound  public  policy  which  Impresses 
a  corporation's  every  act,  out  it 
would  also  put  upon  the  corporation 
a  bond  that  would  be  embarrassing, 
If  not  intolerable.  Where  relations 
are  once  assumed,  the  law  ought  to 
presume,  in  the  absence  of  evidence 
of  notice,  that  each  transaction, — 
If,  in  the  aggregate,  they  possess  the 
character  of  'a  course  of  dealing* — Is 
based  upon  the  faith  established 
when  the  ftrst  account  was  opened. 
There  is  no  testimony  tending  to 
show  that  the  protesting  creditors 
had  any  notice  or  the  attempted  can- 
cellation. Upon  either  theory  of  the 
law,  we  And  no  escape  from  the  hold- 
ing that  Mr.  Panton  is  bound  by  his 
subscription"). 

aa.     See  supra  JJ  603,  610,  648. 

as.  U.  S. — Lloyd  v.  Preston,  146  U. 
S.  630,  13  set  131,  36  L.  ed.  1111;  Ft. 
Madison  Bank  v.  Alden,  129  XJ.  S. 
372,  9  set  332,  32  L.  ed.  726;  Coit 
V.  North  Carolina  Gold  Amalgamat- 
ing Co.,  119  V.  S.  843,  7  set  231,  30 
L.  ed.  420  (leading  case) ;  In  re 
Charles  Town  Light,  etc.,  Co.,  199 
Fed.   846   [aff  210  Fed.   768,  127  CCIA 


3181  (West  Virginia);  Cunningham  v. 
Holley,  etc.,  Co.  121  Fed.  720,  58  CCA 
140;  Rlckerson  Roller-Mill  C^.  v.  Far- 
rell  Fdy.,  etc.,  Co.,  75  Fed.  654,  21 
CCA  302;  Northwestern  Mut.  L.  Ina. 
Co.  V.  Cotton  Exch.  Real-Est.  Co.,  70 
Fed.  155;  Colt  v.  North  Carolina  (Sold 
Amalgamating  Co..  14  Fed.  12  [afl  119 
U.  S.  343,  7  set  281,  80  L.  od.  420]; 
Kenton  Furnace  R.,  etc.,  Co.  v.  Mc- 
Alpln, 5  Fed.  737. 

Ala. — Lea  v.  Iron  Belt  Mercantile 
Co.,  147  Ala.  421,  42  S  41S,  119  AmSR 
93,  8  LRANS  279f-  Lea  y.  Iron  Belt 
Mercantile  Co.,  119  Ala.  271,  24  8 
28. 

Cal. — Sherman  v.  Harley,  174  P 
901;  Richardson  T.  Chicago  Packing, 
etc.,  Co.,  63  P  74;  Robinson  v.  Bid- 
well,  22  Cal.  879. 

Qa.— Hill  V.  Sllvey,  81  Oa.  660,  I 
SE  808,  8  LRA  150. 

111.— Hlggins  V.  Lansingh,  164  HI. 
301,  40  NE  862.  0>mpare  infra  text 
and  note  35. 

Ind. — Bent  v.  Underdown,  166  Ind. 
616,  60  NE  807;  Carnahan  v.  Camp- 
bell, 59  NE  1054;  Bruner  v.  Brown. 
139  Ind.  600,  38  NE  318;  Reel  ▼.  Bram- 
mer,  66  Ind.  A.  180,  101  NE  1043 
(where  mining  corporations  were  au- 
thorized by  statute  to  sell  their  stock 
for  less  than  par). 

Iowa. — Watt  V.  German  Sav.  Bank, 
165  NW  897;  State  Trust  Co.  v.  Tur- 
ner, 111  Iowa  664,  82  NW  1029.  61 
LRA  136;  Stout  v.  Hubbelt,  104  Iowa 
499,  73  NW  1060;  Callahan  v.  Wind- 
sor, 78  Iowa  198,  42  NW  642. 

Kan. — CHianute  First  Nat.  Bank  ▼. 
Northrup,  82  Kan.  638,  641,  109  P 
672.  186  AmSR  119  [cil  Cyc];  Wal- 
burn  V.  (Thenault,  43  Kan.  852,  23  P 
657. 

Ky. — Miller  v.  Hlgginbotham.  9J 
SW  655,  29  KyL  547;  Proctor  v.  CooK 
44  SW  391.  19  KyL  1734;  Bush  V. 
Robinson,  26  SW  178,  16  KyL  226. 

La. — Commercial  Germania  Trust, 
etc..  Bank  v.  Jurgens,  134  La.  755, 
64   S  703,   706    [clt   Cyc]. 

Mich. — Courtney  v.  Toung,  168  NW 
441;  Utlca  Fire  Alarm  Tel.  Co.  v. 
Waggoner  Watchman  Clock  Co.,  166 
Mich.  618,  132  NW  502;  Young  v. 
Erie  Iron  Co.,  65  Mich.  Ill,  128,  tl 
NW  814. 

Minn. — Hospes  v.  Northwestern 
Mfg.,  etc.,  Co.,  48  Minn.  174,  50  NW 
1117,  31  AmSR  637, 16  LRA  470;  Dead- 
wood  First  Nat.  Bank  v.  Gustln  Min- 
erva Cons.  Min.  Co.,  42  Minn.  327.  44 
NW  198,  18  AmSR  610  6  LRA  67S 
^ee  quotation  from  opinion  supra  ! 
1144  note  14).  _ 

Mo. — Scott  V.  Luehrmann,  213  SW 


number. 
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direotorf*  or  atoekholder  of  the  corporation  And  an 
setive  participant  in  the  transaction  by  which  the 
stock  was  frandulently  issned.*''  The  reason  is  tiiat 
the  right  to  relief  independent  of  any  statutory  pro- 
vision, and  so  far  as  it  depends  upon  general  princi- 
ples of  equity  bearing  on  the  trust  fund  theory  of 
capital  stock,  must  be  based  on  the  creditor's  reliance 
on  supposed  paid-up  capital  when  the  liability  was 
incurred.*'  Particular  statutes,  however,  oiay 
impose  a  liability  to  or  for  the  benefit  of  creditors 


absolutely  and  withont  r^ard  to  the  question  of 
knowledge  on  the  part  of  the  creditor,  so  that  the 
liability  may  be  ei]^orced  by  or  for  the  benefit  of  a 
creditor  or  creditors  who  dealt  with  the  corpora- 
tion with  full  knowledge  of  the  consideration  for 
which  the  stock  was  issued.*'  Where  subscribers 
have  not  paid  all  that  they  agreed  to  pay  for  the 
stock  the  above  rule  does  not  apply,  hjit  in  such  a 
case  the  amount  so  unpaid  should  be  collected  and 
constituted  a  fund  for  all  the  creditors,  whether 


pro 
Civ 


855;  Richard  Hanlon  MiUlnery  Co.  v. 
Mississippi  Valley  Trust  Co.,  251  Mo. 
653,  158  SW  359;  Biggs  v.  Weston, 
248  Mo.  333,  164  SW  708;  Colonial 
Trust  Co.  V.  MoMIllan,  188  Mo.  547, 
87  SW  933,  107  AmSR  335:  Shields  v. 
Hobart,  172  Mo.  491,  73  SW  669,  95 
AmSR  629:.  Berry  v.  Rood,  168  Mo. 
316.  67  SW  644;  Woolfolk  V.  January, 
131  Mo.  620,  33  SW  432;  Bonet  Constr. 
Co.  V.  Central  Amusement  Co.,  163  Mo. 
A.  186,  132  aw  270;  Carp  v.  Chipley, 
73  Mo.  A.  22. 

Nebr. — Dickinson  v.  Kline,  96 
Nebr.  436,  148  NW  141:  Enterprise 
Ditch  Co.  V.  Mofflt,  68  Nebr.  642,  79 
NW  660,  76  AmSR  122,  46  LRA  647; 
Gllkle,  etc.,  Co.  v.  Dawson  Town,  etc., 
Co.,  46  Nebr.  333,  64  NW  978,  10S7. 

N.  J. — Johnson  v.  Tennessee  OH, 
etc.,  Co.,  74  N.  J.  Eq.  32,  69  A  788; 
Easton  Nat.  Bank  v.  American  Brick, 
etc.,  Co.,  70  N.  J.  Eq.  732,  64  A  917,  8 
LRANS  271,  10  AnnCas  84;  Easton 
Nat.  Bank  v.  American  Brick,  etc., 
Co-  69  N.  J.  Eq.  326,  60  A  64. 

N.  C— Whltlock  V.  Alexander,  160 
N.  C    466,   76  SE    538. 

Or. — ^Farrell  v.  Davis,  8S  Or.  213, 
161  P  94,  703;  McAllister  v.  American 
Hospital,  Assoc,  62  Or.  630,  126  P 
286. 

Pa. — ^McDowell  v.  Lindsay,  213  Pa. 
691,  6S  A  130. 

Tex. — Cole  T.  Adams,  19  Tex.  Civ. 
A.  607.  49  SW  1062  (6vervaluatlon  of 
property);  Mathis  v.  Pridham,  1  Tex. 
Tlv.  A.  68,  20  SW  1015. 

Va. — ^Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  26  SE  691  (under 
statute  since  repealed). 

Wash. — Davles  v.  Ball,  64  Wash. 
292,  116  P  833;  Adamant  Mfg.  Co.  v. 
Wallace,  16  Wash.  614,  48  P  416;  Tur- 
ner  v.  Bailey,  12  Wash.  684,  42  P 
115. 

Wis. — ^Whltehlll  V.  Jacobs,  75  Wis. 
474,   44  NW  630. 

Wyo. — Tuttle  V.  Rohrer,  23  Wyo. 
306,  149  P  867,  lES  P  27  (overvalua- 
tlonof  property). 

"Vniere  the  creditor  deals  with  the 
corporation  with  the  knowledge  of 
the  agreement  that  only  a  certain  pec 
cent,  of  the  par  value  of  each  share 
of  stock  subscribed  is  to  be  paid,  he 
relies  only  on  that  amount,  and  has 
no  equitable  right  to  Insist  on  the 
collection  of  any  greater  sum  from 
the  stockholders  than  the  corporation 
Itself  oould  claim  as  a  part  of  its 
assets."  Bent  v.  Underdown,  166  Ind. 
616.  518,  60  NE  807. 

[a]  What  is  ooustfuetlve  netlfls. 
—Where  the  articles  of  -i  corporation 
were  recorded  as  required  by  law, 
and  provided  that  only  fifteen  per 
cent  of  the  par  value  of  the  stock 
subscribed  should  be  collected,  and 
that  such  limitation  should  not  be 
changed  except  by  unanimous  con- 
sent of  the  stockholders,  and  showed 
the  amount  subscribed  by  each  stock- 
holder and  the  cash  paid  therefor,. 
It  was  held  that  the  unpaid  portion 
of  such  stock  was  not  an  asset  for 
the  benefit  of  the  creditors,  since  the 
recorded  articles  gave  notice  of  the 
liability  of  the  stockholders.  Bent 
V.  Underdown,  156  Ind.  616,  CO  NE 
307. 

rb7  Wlutt  Is  not  eoBStmettve 
BoUee.— (1)  Sin6e  the  Tx>ok8  of 
a  corporation  are  Its  private  books 
as  to  third  persons,  such  persons 
are  not  charpeable  with  notice  of 
what  is  contained  therein,  nor  with 
the  duty  of  examining  them,  for  the 
purpose  of  ascertaining  the  condi- 
tion of  the  capital  In  respect  to 
whether  fully  paid  In  or  not,  and  at 
what      valuation,      before      granting 


credit  to  the  corporation,  to  the  extent 
that  a  failure  so  to  do  will  bar  the 
right  In  a  proper  action  to  impeach 
the  transfer  of  stock  to  a  person  in 
consideration  of  the  conveyance  to 
the  corporation  of  property,  which 
may  be  shown  in  the  books,  and  to 
prove  Its  fraudulent  character.  OUke, 
etc.,  Co.  V.  Dawson  Town,  etc.,  Co.,  46 
Nebr.  883,  64  NW  978.  1097.  (2)  The 
record  of  incorporation  proceedings 
In  the  probate  office  does  not  operate 
as  constructive  notice  to  subsequent 
creditors  of  the  real  value  of  property 
received  In  payment  of  subscriptions 
to  the  capital  stock,  or  that  it  was 
grossly  overvalued.  Lea  v.  Iron  Belt 
Mercantile  Co.,  119  Ala.  271,  24  S  28. 
(3)  So,  where  the  promoters  of  a  cor- 
poration agreed  to  purchase  land  at 
a  grossly  excessive  valuation  and  to 
pay  therefor  by  issuing  paid-up  stock, 
and  the  articles  of  incorporation  re- 
cited the  contract,  and  that  the  di- 
rectors should  pay  for  the  land  by 
issuing  "stock  at  par  for"  the  agreed 
valuation,  the  Vsald  stock,  when  so 
Issued,  to  be  held  and  regarded  as 
fully  paid  for  by  the  conveyance  of" 
such  land.  It  was  held  that  the  record 
of  the  articles  was  not  notice  to  sub- 
sequent creditors  of  the  corporation 
of  a  fraudulent  overvaluation  of  the 
land.  Stout  v.  Hubbell,  104  Iowa 
499,  73  NW  1060.  (4)  A  creditor  who 
has  loaned  money  to  a  savings  bank 
Is  not  charged  with  knowledge  that 
the  stockholders  of  the  latter  have 
not  paid  up  their  stock  as  required 
by  Lan.  R.  L.  p  6123  (Rev.  St.  p 
3797),  which  requires  that  one  half 
of  each  subscription  shall  be  fully 
paid  before  the  bank  commences  busi- 
ness, by  reason  of  the  fact  that  it 
was  informed  that  certain  stock- 
holders had  given  notes  for  their 
subscriptions,  unless  it  further  ap- 
pears that  It  knew  that  said  notes 
represented  their  entire  subscriptions, 
as  It  is  reasonable  to  presume,  In 
such  case,  that  one  half  of  the  sub- 
scription had  been  paid  In  cash,  and 
that  the  notes  referred  to  were  given 
for  the  balance.  Dlckason  v.  Grafton 
Bank  Co.,  27  Oh.  Clr.  Ct  367.  '  (6)  And 
where  the  president  and  cashier  of 
a  bank  were  stockholders  of  a  cor- 

{loration  when  the  bank  permitted  it 
o  overdraw,  the  bank  was  not  charge- 
able with  the  knowledge  of  such  of-, 
fleers  that  corporate  stock  in  the 
hands  of  stockholders  had  not  been 
paid  for,  so  as  to  deprive  it  of  Its 
right  to  enforce  the  statutory  liabil- 
ity of  such  stockholders.  Oerman- 
Amerlcan  State  Bank  v.  Soap  Lake 
Salts  Remedy  Co.,  77  Wash.  832,  137 
P  461. 

(c1  Vhe  reeort  of  a  deed  of  eon^ 
▼•yaiies  of  real  eststs  to  a  oorpora- 
Uon,  reciting  that  the  consideration 
Is  a  certain  number  of  paid-up  shares 
of  the  stock,  does  not  constitute  con- 
structive notice  to  creditors  that  the 
subscriptions  to  such  shares  have 
been  paid  in.  Osgood  v.  King,  42 
Iowa  478,  484  (where  it  was  said:  "No 
one  would  think  of  looking  at  the 
record  for  such  a  purpose,  nor  does 
the  law  require  one  to  do  so"). 

[d]  AKhongli  parties  havs  lisan 
Isf  oxmed  of  the  Issuance  of  stock  be- 
low par  by  a  corporation,  such  In- 
formation has  not  the  characteristics 
of  notice  In  law,  unless  the  transac- 
tion lo  be  affected  thereby  took  place 
under  such  circumstances  as  would 
lead  to  the  reasonable  conclusion 
that  the  fact  reported  was  still  re- 
membered. (Hathls  v.  Pridham,  1 
Tex.  Civ.  A.  B8,  20  SW  1016. 

[e]  One  piuWhaataf  atoCk  at  less 


than  par  cannot,  as  a  creditor  of  the 
corporation,  participate  In  the  trust 
fund  for  creditors  collected  from  him 
and  other  similar  purchasers  of  stock, 
for  a  creditor  becoming  such  with 
knowledge  could  not  participate  in 
the  trust  fund;  and  hence,  having 
paid  a  note  of  the  corporation,  he 
cannot  be  subrogated  to  the  rights  of 
the  holder.  Utlca  Fire  Alarm  Tel. 
Co.  v.  Waggoner  Watchman  Clock 
Co.,  166  Mich.  618,  132   NW  602. 

[f]  'Knowladjrs  of  agrent.— Where 
a  certain  corporation  borrowing  and 
a  corporation  lending  money  are  I'ep- 
resented  in  making  the  loan  by  one 
who  is  the  president  of  both  corpora- 
tions, his  knowledge  that  the  capital 
stock  of  the  borrowing  corporation 
has  been  paid  up  In  property  at  an 
inflated  value  Is  notice  to  the  lending 
corporation,  which  will  prevent  It 
from  being  entitled  to  require  a  stock- 
holder to  make  his  subscription  good 
by  paying  up  to  the  par  value  of  the 
stock.  Berry  v.  Rood,  168  Mo.  316, 
67  SW  644. 

[g]  xule  applied,— (1)  One  who 
aids  in  a  transaction  by  which  an- 
other party  secures  stock  for  serv- 
ices In  excess  of  the  value  of  such 
services,  cannot  be  heard  to  deny 
that  such  stock  was  fully  paid,  al- 
though he  might  lend  money  to  the 
cori>oration,  but  he  is  estopped  fty  his 
acquiescence,  to  make  such  claim. 
Schroeder  v..  EMwards,  267  Mo.  459, 
184  SW  108.  (2)  One  of  the  original 
promoters  of  a  corporation  organized 
under  the  laws  of  Illinois  agreed, 
with  other  stockholders,  to  a  scheme 
whereby  certain  property  of  small 
value  was  turned  over  to  the  com- 
pany In  payment  of  shares  of  stock 
of  the  par  value  of  nearly  elglxt 
million  dollars  as  full  and  nonasses* 
sable  stock.  Subsequently  such  pro- 
moter loaned  money  to  the  company, 
taking  a  note  therefor.  It  was  held 
that  he  does  not  stand  in  the  light  of 
an  innocent  creditor,  so  as  to  entitle 
htm,  or  his  assignee  by  operation  of 
law,  to  enforce  the  liability  of  the 
other  stockholders  for  the  difference 
between  the  value  of  the  property 
and  the  par  value  of  the  stock.  Meyer 
V.  Ruby  Trust  Mln.,  eto.,  Co.,  192  Mo. 
162.  90  SW  821. 

34.    See  Infra  I  1661. 

as.     See  infra  i  .1648. 

98.  Utlca  Fire  Alarm  Tel.  Co.  v. 
Waggoner  Watchman  Clock  Cb.,  166 
Mich.  618,  133  NW  602;  Johnson  v. 
Tennessee  Oil,  etc,  Co.,  74  N.  J.  Eq. 
82     69    A    788 

27.  Rosoff  "v.  Oilbert  Transp.  Co., 
221  Fed.  972  (under  Connecticut  stat- 
ute): Du  Pont  V.  Ball,  (Del.)  106  A 
39;  John  W.  Cooney  Co.  v.  Arlington 
Hotel  Co.,  (Del.)  101  A  879;  Moore 
V.  U.  S.  One  Stave  Barrel  Co.,  238  111. 
544,  87  NE  536,  128  AmSR  153:  Kent 
V.  Crhlcago  Title,  etc,  Co.,  230  111.  495, 
82  NE  911;  Nelson  v.  Chicago  Title, 
etc,  Co.,  230  111.  440,  82  NE  911;  Gil- 
lett  V.  Chicago  Title,  etc.,  Co.,  230 
III.  373,  82  NB  891;  Sprague  v.  Na- 
tional Bank  of  America,  172  111.  149, 
168,  50  NE  19,  64  AmSR  17,  42  LRA 
606  [aff  66  111.  A.  320]  (where  it  was 
said:  "The  right  of  a  creditor  to  avail 
himself  of  this  liability  of  a  stock- 
holder arises  out  of  the  fact  the 
stockholder  has  not,  ac  the  statute 
requires,  paid  the  full  amount  of  his 
subscription  to  the  capital  stock  of 
the  corporation,  and  the  right  is  In 
nowise  Impaired  by  the  fact  that  the 
creditor  knew,  or  did  not  know,  the 
stockholder  was  In  default");  Hol- 
combe  v.  Trenton  White  City  Co.,  80 
N.  J.  Eq.  122,  82  A  618   [aff  82  N.  Jg 
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with  or  without  notice,  for  as  to  tliat  amonnt,  credi- 
tors without  notice  are  entitled  to  no  priority  over 
the  others.*'  Where  a  payee  takes  a  note  from 
a  corporation,  with  knowledge  that  its  stock  was 
exchanged  for  property  at  an  excessive  valuation, 
his  assignee,  after  maturity,  who  has  secured  judg- 
ment on  the  note  against  the  corporation,  cannot 
recover  on  such  judgment  against  an  owner  of  the 
stock  4>ecause  he  has  not  paid  the  full  value  thereof, 
since  such  assignee  has  no  greater  rights  against 
such  owner  than  his  assignor  had.**  However,  it 
has  been  held  that  one  before  becoming  a  creditor 
of  a  corporation  owes  no  duties  to- its  stockholders 
to  make  an  investigation  of  its  affairs  to  determine 
whether  its  stock  was  paid  or  unpaid,  and  his  failure 
to  make  such  an  investigation  would  not  bar  him 
from  participation  or  relieve  the  stockholders  of 
their  responsibilty  to  pay  for  the  stoek.*"  Subse- 
quent knowledge  that  stock  has  not  been  paid  for, 
acquired  after  a  contract  creating  indebtedness  has 
been  entered  into,  will  not  prevent  creditors  from 
enforcing  the  liability  of  stockholders  to  the  extent 
of  their  unpaid  stock.*^ 
[$  1547]     (2)     Oonstitntional  or  Statatonr  Ad4- 

£!q.  64,  91  A  10691;  Kaston  Nat.  Bank 
V.  American  Brick,  etc.,  Co.,  70  N.  J. 
Eq.  732,  64  A  917,  8  LRANS  271,  10 
AnnCas  84  [rev  69  N.  J.  Eki.  826,  60 
A  64]. 

28.  Mathls  v.  Prldham,  1  Tex.  Civ. 
A.   58,   20   SW  lOlBj 

29.  State  Trust  Co.  v.  Turner,  111 
Iowa  664,   82  NW  1029,   E3  LRA   136. 

30.  Rosoff  V.  Gilbert  Transp.  Co., 
221  Fed    972 

31.  Scott  v.  Iiuehrmann,  (Mo.)  218 
SW  855:  Gordon  v.  Cumming?,  78 
Wash.  615,  139  P  489. 

[a]  ZUiurtntUonB. — (1)  Where  a 
corporation  took  over  the  assets  and 
assumed  the  liabilities  of  a  Arm  be- 
fore the  Issuance  of  any  stock,  such 
creditors'  subsequent  knowledge  of 
the  Issuance  of  bonus  stock  would  not 


deny  them  the  right  to  participate  In 
a  distribution  of  the  corporate  as- 
sets or  to  enforce  the  stockholders' 
liability.  Gordon  v.  Cummlngs,  78 
Wash.  615.  139  P  489.  (2)  -rhat 
creditors  of  an  Insolvent  corporation 
discovered,  subsequent  to  enterlne 
Into  the  contract  creating  indebted- 
ness, that  the  stockholders  had  not 
paid  for  the  stock,  does  not  prejudice 
the  right  of  the  creditors  to  recover 
the  Indebtedness  from  such  stock- 
holders, the  subsequent  knowledge 
not  tending  to  negative  reliance  up\«n 
presumption  that  the  stock  had  been 
paid  for.  Scott  v.  Liuehrmaiin,  (Mo.) 
213  SW  855. 

32.  U.  S. — ^Whitman  v.  Oxford 
Nat.  Bank,  176  U.  S.  669,  20  SCt  477, 
44  Li.  ed.  687;  Knickerbocker  Trust 
Co.  V.  Myers,  133  Fed.  764  [afT  139 
Fed.  Ill,  71  CCA  199,  1  LRANS  1171] 
(construing  Maryland  statute):  An- 
glo-American Land,  etc.,  Co.  v.  Lom- 
bard, 132  Fed.  '721,  68  CCA  89 
[certiorari  den  196  U.  S.  638,  35  SCt 
793,  49  L.  ed.  630]  (construing 
Kansas  statute);  Mechanics'  Sav. 
Bank  v.  Fidelity  Ins.,  etc.,  Co..  87  Fed. 
113;  Jacobson  v.  Allen,  12  Fed.  454, 
20  Blatchf.  525;  Bristol  v.  Sanford,  4 
P.  Cas.  No.  1,893,  12  Blatchf.  341; 
Dutcher  v.  Marine  Nat.  Bank,  8  P. 
Cas.  No.  4,203,  12  Blatchf.  435. 

Colo. — Zang  v.  Wyant,  25  Colo.  651, 
56  P  565,  71   AmSR  145. 

Ga. — wells  V.  DuBose,  140  Ga.  187, 
78  SE  715;  Rlgbers  v.  Hathcock,  138 
Ga.  120,  74  SE  834;  Lane  v.  Morris, 
8  Ga.  468. 

Ind. — Runner  v.  Dwigglns,  147  Ind. 
238.   46  NE  680,  36  LRA  645. 

Kan. — Woodworth  v.  Bowles,  61 
Kan.  569,  60  P  331;  Abbey  v.  W.  B. 
Grimes  Dry  Goods  Co.,  44  Kan.  416, 
24  F  426. 

Ky. — Covington  Stone,  etc.,  Co.  v. 
Rosedale  Electric  Light  Jockey  Club, 
76  SW  506,  25  KyL  963. 


Md. — CahlU  v.  Original  Big  Gun 
Ben.,  etc.,  Assoc.  94  Md.  363,  50  A 
1044,  89  AmSR  434;  Colton  v.  Mayer, 
90  Md.  711,  46  A  874,  78  AmSR  456, 
47   LRA  617. 

Mass. — Hancock  Nat.  Bank  v.  El- 
lis, 172  Mass.  39,  61  NE  207,  70  AmSR 
232.  42  LRA  396. 

Minn. — Minneapolis  Baseball  Co.  v. 
City  Bank,  66  Minn.  441,  69  NW  831, 
38  LRA  415:  Sturtevant  Larrabee  Co. 
v.  Mast,  66  Minn.  437,  69  NW  324;  In 
re  People's  Live  Stock  Ins.  Co.,  56 
Minn.    180.   67   NW    468. 

Mo. — Liberty  Female  College 
Assoc,  v.  Watkins,  70  Mo.  IS. 

N.  T. — Farns worth  v.  Wood,  91  N. 
T.  308;  Wheeler  v.  Millar,  90  N.  Y. 
363,  IB  NTWklyDlg  613  [att  24  Hun 
641,  12  NTWklyDlK  463]. 

Oh.— Umsted  v.  Busklrk,  IT  Oh.  St. 
118. 

■  R.    I. — ^Atwood    V.    Rhode    Island 
Agricultural  Bank,  1  R.  I.  376. 

[a]  Oorporatlon  In  handa  of  za- 
oeivar^-Under  the  statute  of  Kansas 
giving  a  Judgment  creditor  of  a  cor- 
poration the  right  to  proceed  by  ac- 
tion to  charge  the  stockholders  with 
the  amount  of  the  Judgment,  such  a 
creditor  of  a  Kansas  oorporatlon  may 
maintain  an  action  In  a  federal  court 
against  a  stockholder  in  another 
state,  although  the  corporation  is  in 
the  hands  of  a  receiver.  American 
Freehold  Land-Mortg.  Co.  v.  Wood- 
worth,  82  Fed.  269. 

33.  Smathers  v.  Western  (Carolina 
Bank,  135  N.  C.  410,  47  SE  893;  Manu- 
facturers' Commercial  Co.  v.  Heck- 
scher,  144  App.  Dlv.  601,  129  NTS  666 
[afr  203  N.  T.  560,  96  NE  1121J  (con- 
struing statutes  of  New  Jersey). 
And  see  infra  XV. 

3*.  Manufacturers*  Commercial 
Co.  V.  Heckscher,  144  App.  Div.  601, 
129  NTS  556  [afT  203  N.  T.  660,  96 
NE  1121  mem]. 

35.  See  infra  XV. 

36.  Rowland  v.  Forest  Park 
Creamery  Co.,  79  Kan.  134,  139,  99  P 
212  (where  it  was  said:  "Persons 
who  dealt  with  this  corporation  after 
the  stockholders'  double  liability  was 
repealed,  as  these  plaintlfFs  did,  have 
no  reason  to  complain.  They  were 
charged  with  full  knowledge  of  the 
situation.  They  had  no  reason  to 
suppose  that  they  would  be  benefited 
by  a  law  which  no  longer  existed"). 

37.  U.  S. — Brown  v.  Trail,  89  Fed. 
641;  Terry  v.  Cape  Fear  Bank,  20  Fed. 
777;  Bisslt  v.  Kentucky  River  Nav. 
Co.,  15  Fed.  353. 

Cal. — Huey  v.  Patterson,  174  P 
939;  Blood  v.  La  Serena  Land,  etc., 
Co.,  150  Cal.  764,  89  P  1090:  Herman 
v.  Hecht,  116  Cal.  653,  48  P  611; 
Knowles  V.  Sandercock,  107  Cal.  629, 


ed  Liftbility.  Most  constitutional  or  statutory  pro- 
visions imposing  an  added  liability  on  stockholders 
for  debts  of  the  corporation  create  this  liability  in 
favor  of  the  creditors  and  not  for  the  benefit  of  the 
corporation.  In  other  words  the  liability  is  to  the 
creditors  directly  and  not  to  the  oorporation.'* 
This,  however,  is  not  universally  true,  for  some 
provisions  impose  the  liability  in  favor  of  the 
corporation  itself,**  which  liability  in  ease  of  bank- 
ruptcy passes  to  the  trustee,**  or  to  the  receiver  in 
case  of  the  appointment  of  a  receiver  for  the 
corporation.*^  Persons  becoming  creditors  after  the 
repeal  of  statutes  imposing  individual  liability  on 
stockholders  for  debts  of  the  corporation  are  not 
entitled  to  the  benefit  of  such  statutes.*' 

[$  1548]  b.  Stockholders  M  Creditors— (1) 
In  CteneraL  Generally  speaking,  the  mere  fact 
that  the  creditor  is  also  a  stockholder  will  not 
deprive  him  of  the  ordinary  remedies  to  secure  his 
debt  which  the  principles  of  the  common  la'W, 
equity,  or  ihe  staute  law  accord  to  other  credi- 
tors.*' And  his  rights  as  a  creditor  are  not 
affected  by  the  question  whether  the  money  advanced 
was  used  to  pay  obligations  for  which  he  is  individ- 

40  P  1047;  Brown  v.  Merrill,  107  Cal. 
446,  40  P  557,  48  AmSR  146;  Richard- 
son V.  Chicago  Packing,  etc.,  Co.,  6- 
Cal.  Unrep.  Cas.  606,  63  P  74. 

Colo. — Smith  V.  Londoner,  6  Colo. 
365. 

Del.— Du  Pont  V.  Ball,  106  A  39. 

Kan. — Mllford  Sav.  Bank  v.  Joslyn. 
59  Kan.  778,  53  P  756. 

Md.— Emmert  v.  Smith,  40  Md.  123. 

Me. — Fowler  v.  Robinson,  31  Me. 
189. 

Minn. — Mendenhall  v.  Dyluth  Dry 
Goods  Co.,  72  Minn.  312,  75  NW  232; 
Harper  v.  Carroll,  66  Minn.  487.  69 
NW  610,  1069  (holding  that  the  col- 
lection of  assets  will  be  stayed  when 
it  appears  that  the  dividend  coming' 
to  him  as  a  creditor  will  pay  any 
future  assessments  for  which  as  a, 
stockholder  he  will  be  liable) ;  Oswald 
V.  Minneapolis  Times  Co.,  65  Minn. 
249.  68  NW  IB. 

N.  T.— Mathes  v.  Neidlsr.  72  N.  7. 
100. 

Or. — ^Anthony  v.  EOllsboro  Oold 
Hin.  Co.,  68  Or.  258,  113  P  442.  11« 
P  95. 

Pa. — Schlaudecker's  App.,  10  E>a. 
Cas.  375,  14  A  229. 

See  Hall  v.  KUnck,  25  S.  C.  348.  SO 
AmR  506  (containing  dictum  which 
sustains  this  view,  and  holding  tha.t- 
the  fact  that  the  individual  members 
of  a  Arm  are  stockholders  of  a  cor- 
poration does  not  make  th6  Arm  a. 
stockholder,  so  as  to  affect  the  rleht- 
of  the  firm  to  enforce  its  rights  as 
a  creditor  against  the  individual 
stockholders  of  the  corporation). 

[a]  BtetatM  ImpoMng  acTecal. 
Uabllitjr  for  pMporfimiato  part  of 
debts. — Under  statutes  making  stock- 
holders liable  for  their  respective  pro- 
portions of  the  debts  of  the  corpora- 
tion, a  creditor  stockholder  may  sne 
other  stockholders  for  their  propor- 
tionate part  of  his  debts.  Herman  v. 
Hecht,  116  Cal.  658,  48  P  611;  Knowles 
V.  Sandercock,  107  Cal.  629,  40  P  1047: 
Brown  v.  Merrill,  107  Cal.  446,  40  P 
667,  48  AmSR  146;  Smith  v.  tiOn.. 
doner,  6  Colo.  866;  Fowler  v.  Robin- 
son. 31   Me.   189. 

rb]  Btatntes  Imposlnr  donlil*  Il»- 
billty. — Under  a  statute  making 
stockholders  liable  for  the  debts  or 
the  corporation  to  the  extent  of  their 
shares.  In  addition  to  the  amount  that 
may  be  due  on  their  shares,  stock- 
holders who  are  themselves  creditors 
are  entitled  to  come  in  equally  with 
the  other  creditors.  Oswald  v, 
Minneapolis  Times  Co.,  65  Minn.  249, 
68  NW  16;  Briggs  v.  Penniman,  8 
Cow.  (N.  Y.)  387.  18  AmD  464. 

[c]  Invalid  asaeMnn«ita^— Where 
a  corporation  levies  Invalid  assess- 
ments  on  certain    stockholders,    they 
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Tully  liable  or  not.**  However,  it  has  frequently 
been  held  that,  to  authorize  a  stockholder  to  sue 
another  on  his  liability  for  the  debts  of  the  corpora- 
tion, it  is  essential  that  he  shonld  have  dischar^d 
his  own  liability,  whether  for  unpaid  stock^*  or  for 
any  additional  liability  imposed  by  special  statutory 
provisions,*"  or  that  Jie  should  be  allowed  to  recover 
only  to  the  extent  of  the  difference  between  the 
amount  of  his  claim  and  the  amount  for  which  he 
is  liable  for  unpaid  stock  or  because  of  the  added 
statutory  liability.*^  And  a  creditor  of  a  corpora- 
tion who  was  also  a  stockholder,  but  who,  without 
authority,  erased  from  the  corporate  records  his 
name  and  his  unpaid  subscription,  cannot  enforce 
against  the  other  stockholders  any  liability  on  their 
nnpaid  subscriptions.**  The  general  rule  that  a 
participating,  consenting,  or  acquiescing  stock- 
holder cannot  complain  of  an  issue  of  stock  as  fuU 
paid  without  payment  of  its  par  value  applies  where 
such  a  stockholder  seeks  as  a  creditor  of  the  corpora- 
,  tion  to  compel  the  holders  of  such  stock  to  pay  in  the 
full  amount  thereof.**  The  rule  is  otherwise,  how- 
ever, in  New  Jersey,**  and  perhaps  in  other  juris- 
dictions in  which  the  statutes  impose  liability  on 
stockholders  absolutely  and  without  regard  to 
knowledge  of  facts  or  participation  on  the  part  of 
ereditors.**    The  mere  fact  that  a  creditor  is  also 


a  stockholder  does  not  preclude  his  right  as  creditor 
to  be  subrogated  to  the  rights  of  the  corporation 
to  require  payment  of  unpaid  balances  due  on  shares, 
if  he  was  not  a  party  to  the  agreement  to  issue  the 
same  without  full  payment  and  is  not  estopped  by 
notice  thereof.**  And  in  an  action  by  an  assignee  of 
a  claim  against  a  corporation  to  enforce  the  statu- 
tory liability  of  a  stockholder  who  has  not  fully 
paid  for  his  stock  as  required  by  statute,  plaintiff 
IS  not  precluded  by  the  fact  that  one  of  his  assignors 
is  also  a  stockholder,  who  could  not  enforce  the  lia- 
bility against  another  stockholder,  where  the 
assigned  claim  is  joint  and  not  several.*^ 

Whare  corporate  management  fraud  on  creditors. 
Where  the  affairs  of  a  corporation  were  so  managed 
as  to  constitute  a  fraud  on  creditors,  individual 
claims  of  the  stockholders  against  the  corporation 
accruing  prior  to  the  claim  of  a  bona  fide  creditor  of 
the  corporation  should  not  be  allowed  to  participate 
ratably  in  a  rait  by  such  creditor  to  enforce  the 
double  liability  of  the  stockholders  under  the  stat- 
ute.** 

[i  1549]  (2)  Where  Statutory  Liability  Joint 
and  SevenL  It  is  very  generally  held  that,  where 
the  liability  imposed  on  stockholders  by  statute  for 
corporate  debts  is  both  joint  and  several,  a  stock- 
holder cannot  bring  an  action  at  law  against  another 


are  entitled  to  recover  the  same  from 
the  corporation,  or,  In  case  of  In- 
solvency, from  the  stockholders  upon 
their  statutory  liability.  Huey  v. 
Patterson,   (Cal.)   174  P  »39. 

S«t-off  aniiurt  llafalUty  see  intra 
tt   1628-1631. 

38.  Mathez  v.  NeidlK,  72  N.  T. 
100. 

39.  Franklin  v.  Menown,  10  Ho.  A. 
670;  Sivln  v.  Mutual  Match  Co.,  72 
N.  J.  Eq.  577,  679,  66  A  921.  And 
see  as  sustaining  this  view  Smith  v. 
Irftndoner,   5  Colo.   365. 

"The  stockholder  sulne;  in  the  right 
of  the  company  must  not  only  estab- 
lish the  company's  right  to  compel 
pa,yment,  but  his  suit  Is  also  subject 
to  the  application  of  the  maxim,  that 
he  must  come  Into  equity  with  clean 
hands."  Sivln  v.  Mutual  Match  Co., 
supra. 

40.  Mulford  Sav.  Bank  v.  Joslyn, 
59  Kan.  77S,  53  P  766. 

41.  Brown  v.  Trail,  89  Fed.  841; 
Emmert  v.  Smith,  40  Md.  123.  See 
also  Blsslt  V.  Kentucky  River  Nav. 
Co.,  IE  Fed.  353  (holding  that  a 
creditor  who  has  obtained  a  judg- 
ment against  a  corporation,  and  is 
unable  to  realize  thereon  upon  execu- 
tion, may  file  a  bill  in  equity  against 
stockholders  to  subject  the  unpaid 
balance  due  on  their  subscriptions 
to  the  stock  of  the  corporation;  but, 
where  complainant  is  also  a  stock- 
holder, he  must  contribute  pari  passu 
with  defendant  stockholders  toward 
the  liquidation  of  bis  demand  against 
the  corporation). 

_  42.  Jackson  v.  Cherokee  Medicine 
Co.,  47  S.  C.  21B,  224,  25  SE  51  (where 
tt  was  said:  "The  proposition  that  one 
who  bases  his  claim  upon  a  contract, 
which  he  has  seen  lit  to  alter  in  a 
material  respect,  without  authority. 
cannot  sustain  such  claim,  is  too  well 
settled  to  need  the  citation  of  any 
other  authority"). 

43.  U.  S  — Ft.  Madison  Bank  v. 
Alden,  129  U.  S.  372,  9  SCt  332.  82 
L.  ed.  726;  Colt  v.  North  Carolina 
Gold  Amalgamating  Co.,  119  TT.  S. 
843,  7  SCt  231,  30  L.  ed.  420:  In  re 
Charles-  Town  Light,  etc.,  Co.,  199 
Fed  846  [aff  210  Fed.  768.  127  CCA. 
318];  Cunningham  v.  Holley,  121  Fed. 
720  68  CCA  140;  Rickerson  Roller- 
Mill  Co.  v.  Farrell  Fdy.,  etc.,  Co.,  76 
Fed.  654,  23  CCA  302;  Kenton  Fur- 
nace R.,  etc.,  Co.  V.  McAlpin,  5  Fed. 

Ala.— Nlcroel  v.  Calera  Land  Co., 
116  Ala.   429.  22  S  147. 

Cal. — Richardson  v.  Chicago  Pack- 
lag,   etc.,   Co.,  68   P  74;   Richardson 


V.  Chicago  Packing,  etc.,  Co.,  6  CaL 
Unrep.  Cas.  606,  68  P  74. 

D.  C. — ^Ambler  v.  Archer,  1  App. 
94. 

.Iowa. — Callanan    v.    Windsor,    78 
Iowa  193,  42  NW  662. 

Kan. — ^Walbum  v.  Chenault,  48 
Kan.  352,  23  P  657. 

Mich. — Ten  Eyck  v.  Pontlac,  etc., 
R.  Co.,  114  Mich.  494,  72  NW  862. 

Mo. — La  Veine  v.  Tiffany  Springs, 
etc..  Co.,  187  SW  1188;  Schroeder  v. 
Edwards,  267  Mo.  469,  184  SW  108; 
Richard  Hanlon  Millinery  Co.  v.  Mis- 
sissippi Valley  Trust  Co.,  261  Mo. 
653,  168  SW  359;  Meyer  v.  Ruby  Trust 
Min.,  etc.,  Co.,  192  Mo.  162,  90  SW 
821;  Woolfolk  v.  January,  181  Mo. 
620.   33   SW  432. 

Tex. — Mathias  v.  Pridham,  1  Tex. 
Civ.  A.  58.  20  SW  1015. 

Wis.— Whltehill  V.  Jacobs,  76  Wis. 
474,  44  NW  630. 

See  also  supra  (  61S. 

Ca]  XUnstratioiu.  —  (1>  Thae  It 
was  held  that,  where  certain  persons 
purchased  land  to  be  conveyed  to  a 
corporation  to  be  afterward  formed, 
and  which  was  to  and  did  issue  to 
them  stcck  at  the  rate  of  five  dol- 
lars of  stock  for  every  dollar  paid 
to  the  fund  for  purchasing  the  land, 
one  of  such  persons,  who  became  a 
director  of  the  corporation  and  after- 
ward sold  his  stock  and  became  a 
creditor  of  the  corporation,  could  not, 
on  its  becoming  insolvent,  maintain 
a  bill  to  compel  the  other  subscrib- 
ers to  pay  the  difference  between  the 
face  value  of  their  stock  and  the 
value  of  the  property  conveyed. 
Nicrosi  V.  Calera  Land  Co.,  115  Ala. 
429,  22  S  147.  (2)  So,  where  cred- 
itors of  a  corporation  were  also 
stockholders,  and  therefore  had  no- 
tice of  an  agreement  for  the  Issue  of 
stock  at  less  than  par.  It  was  held 
that  they  could  not  demand  from  the 
subscribers  that  they  should  pay  the 
difference  between  what  they  agreed 
to  pay  and  the  face  of  the  stock, 
and  that  they  could  not  participate  in 
the  fund  to  be  contributed  by  the 
.stockholders  to  pay  creditors  not 
having  such  notice.  Mathls  v.  Prid- 
ham, 1  Tex.  Civ.  A.  58,  20  SW  1016. 

44.  Easton  Nat.  Bank  v.  American 
Brick,  etc.,  Co.,  70  N.  J.  Eq.  732,  64 
A  917,  8  LRANS  271.  10  AnnCas  84 
(holding  that  a  stockholder  who  par- 
ticipated actively  in  a  transaction 
that  resulted  in  an  Improper  issuance 
of  stock  as  "Issued  for  property  pur- 
chased," and  himself  received  a  part 
of  such  stock,  was  not  estopped 
from   participating  as  a  creditor  in 


proceedings  taken  to  enforce  the  lia- 
bility of  delinquent  stockholders  by 
the  circumstance  that  their  stock 
certificates  were  marked  "full  paid" 
and  "issued  for  property  purchased," 
since  the  stockholders  knew  the  fact 
to  be  otherwise;  and  further,  that 
one  who  participates  as  a  stockholder 
and  officer  in  an  Improper  issuance 
of  stock  certificates  marked  "full 
paid"  and  "issued  for  property  pur- 
chased" Is  not  debarred  by  operation 
of  the  maxim.  In  pari  delicto  potior 
est  conditio  defendentis,  from  en- 
forcing against  the  stockholders  any 
Just  claims  he  may  have  as  a  cred- 
itor of  the  company,  since,  the  agree- 
ment for  Improper  issuance  of  .the 
stock  being  absolutely  void  on  the 
ground  of  public  policy,  his  rights 
as  a  creditor  remain  unimpaired). 
But  see  Knoop  v.  Bohmrlch.  49  N.  J. 
Bq,  82,  28  A  118  [atf  60  N  .J.  Bq. 
486,  27  A  686]  (holding  that  where 
one  stockholder  agrees  with  another, 
at  the  formation  of  a  corporation, 
that  the  other  may  pay  for  his  stock 
with  property,  at  a  valuation  agreed 
upon  by  them,  and  afterward  consents 
to  the  issue  of  stock  in  execution  of 
the  contract,  although  the  corpora- 
tion is  not  bound  by  their  contract, 
the  consenting  stockholder  will  be 
held  to  be  bound  by  it  to  the  extent 
of  depriving  him  of  the  right  to 
maintain  an  action  to  compel  the 
other  stockholder  to  pay  for  his 
stock  In  a  manner  different  from  that 
agreed  upon). 

45.  See  Du  Pont  v.  Ball,  (Del.)  106 
A  39  (holding  that  the  fact  that  a 
creditor  actually  participated  In  the 
issuance  of  unpaid  stock  as  full-paid 
and  nonassessable,  or  consenting 
thereto,  does  not  estop  him  from  en- 
forcing, as  a  statutory  liability  on 
unpaid  stock,  his  claim  against  other 
stockholders,  to  whom  such  stock 
was  Issued  with  his  assistance  or 
acquiescence,  where  there  was  no  in- 
tention on  his  part  to  perpetrate  a 
fraud  upon  the  others,  or  gain  an  un- 
fair advantage  by  the  transaction). 

46.  Richardson  v.  Chicago  Pack- 
ing, etc.,  Co.,  6  Cal.  Unrep.  Cas.  606, 
63  P  74. 

47.  Montgomery  v.  Brush  Electrie 
Ilium.  Co.,  48  App.  DIv.  12,  62  NTS 
606  [afl  168  N.  Y.  667  mem,  61  NB 
1131   mem]. 

48.  Covington  Stone,  etc.,  Co.  v. 
Rosedale  Electric  Light  Jockey  C!Iub, 
76  SW  606,  25  KyL  963  (where  it  was 
said  that  under  the  circumstances  it 
would  have  been  Inequitable  to  allow 
the   stockholders   to   bring   In   these 
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stockholder  to  enforce  payment  of  a  debt  due  to  the 
former  by  the  corporation."  Neither  can  he  main- 
tain a  biU  in  equity  for  that  purpose."  The  prop«r 
and  only  remedy  is  a  suit  in  equity  against  all  the 
stockholders  to  enforce  contribution.*^ 

[4  1650]  (3)  Stockholders  Participating  in 
Violation  of  the  Statute.  A  stockholder  who  is  also 
a  creditor  and  who  has  participated  in  the  wrong- 
ful act  for  which  the  statutory  liability  is  imposed — 
such  as  contracting  debts  beyond  the  prescribed 
limits— cannot  recover  against  stockholders  who  did 
not  consent  thereto.'^  Nor  can  he  have  subrogation 
under  such  a  statute.'*  So  a  stockholder  who  is 
equally  at  fault  in  the  corporation's  failure  to  pub- 
lish notice  of  indebtedness  required  by  statute  can- 
not maintain  an  action  as  a  creditor  of  the  corpora- 
tion to  enforce  the  liability  of  other  stockholders 
arising  from  such  oftiission.'* 
I  [{  1551]  c.  Directors  as  Creditors.  Creditors 
of  a  corporation,  who  are  also  directors,  are  not 
debarred  from  enforcing  the  liability  of  its 
stockholders  for  the  payment  of  their  debts."' 
But  they  must  in  such  cases  be  held  to  strict  proof 
of  their  debts  and  of  their  own  good  faith  in  the 
premises,"  for,  if  their  debts  were  the  result  of 
their  own  wrong  or  negligence,  they  cannot  be  per- 
mitted to  impose  a  liability  therefor  on  innocent 
stockholders.'^    On  the  other  hand  it  has  been  held 


claims  of  their  own  atralnst  the  cor- 
poration to  cut  down  their  UabiUtjr 
to  Its  innocent  credltora). 

49.  Thayer  v.  Union  Tool  Co.,  4 
Gray  (Mass.)  76;  Montgomery  v. 
Brush  Klectrlc  Illuminating  Co.,  48 
App.  Dtv.  12,  62  NTS  806  [all  168 
N.  Y.  6E7  mem,  61  NB  1131  meml; 
Richardson  v.  Abendroth,  43  Barb. 
(N.,T.)  162;  Beers  v.  Waterbury.  21 
N.  Y.  Super.  896;  Bailey  v.  Bancker, 
3  Hill  (N.  Y.)  188.  38  AmD  625: 
Klueg  V.  Bosch,  28  NTS  169,  31  AbbN 
Cas  27.  Contra  ■Woodruff,  etc..  Iron 
Works  V.  Chittenden,  17  M.  Y.  Super. 
406. 

[a}  OoaaUlaratiaB  on  wMoli  ml* 
bMCd. — (1)  The  liability  of  stock- 
holders for  debts  created  before  the 
capital  stock  was  paid  in  is  treated 
as  that  of  partners,  and  the  statute 
preserves  and  continues  that  liabil- 
ity, notwithstanding  the  creation  of 
a  corporation,  until  the  capital  stock 
is  paid  in.  Marshall  v.  Sherman,  148 
N.  Y.  9,  42  NX!  419,  61  AmSR  664,  84 
liRA  767;  Auburn  Nat.  Bank  v.  Dll- 
llnKham,  147  N.  Y.  603.  42  NK  838; 
Thompson  v.  Nicolai,  21  Misc.  700, 
49  NYS  422.  (2)  "To  a  creditor  who 
is  also  a  stockholder,  each  of  the 
other  stockholders  is  not  severally 
liable,  and  for  the  entire  debt,  but 
only  for  his  pr<»>ortionate  part 
thereof.     .  If  he  is  a  creditor 

and  also  a  stockholder,  he  may  have 
contribution;  he  may  have  all  the 
stockholder  is  bound  to  pay  him,  and 
no  more.  .  .  .  Take  a  plain 
case:  The  corporation  owes*  to  A  a 
debt  of  a  thousand  dollars;  A  &  B 
are  the  only  stockholders  liable  for 
the  payment  of  the  debt;  A  sues  the 
corporation,  and  levies  his  execution 
npon  the  property  of  B;  B  brings  his 
bill  in  equity  against  A,  and  compels 
him  to  pay  back,  by  way  of  contri- 
bution, five  hundred  dollars.  It  is 
but  the  momentary  shifting  of  the 
burden  which  both  must  Dear." 
Thayer  v.  ITnion  Tool  Co.,  4  Oray 
(Mass.)    75,   80. 

[b]  Umltatios  of  rnla  (1)  is  that 
the  fact  that  one  of  two  creditors 
having  a  claim  for  services  which  Is 
Joint  and  not  several  is  a  stockholder 
of  the  corporation  will  not  prevent 
them  or  their  assignee  from  enforc- 
ing the  liability  of  a  stockholder  of 
the  corporation  for  unpaid  stock. 
Montgomery  v.  Brush  Electric  Ilium. 
?Pi' »i*  ^P.'?.-,,^'^-  ^2.  62  NYS  606  [afT 
168  N.  T.  657  mem,  61  NE  1131  memj. 


(2)  In  an  action  by  the  survivors  of 
two  joint  creditors  of  a  corporation 
against  Individual  stockholders,  the 
fact  that  the  decedent  creditor  was, a 
stockholder  cannot  be  pleaded  as  a 
defense,'  since  the  entire  right  of  ac- 
tion for  the  debt  vests  in  the  sur- 
vivor. Newberry  v.  Robinson,  41 
Fed.  46$. 

so.  Potter  V.  Stevens  Slacta.  Co., 
127  Mass.  692,  34  AmR  428. 

61.  Thayer  v.  Union  Tool  Co.,  4 
Gray  (Mass.)  76:  Klueg  v.  Bosch,  28 
NYS  169.  31  AbbNCas  27  (diatum): 
Cocking  V.  Ward,  (Tenn.  Ch.  A.)  48 
SW  287. 

Oontrlbntton  bvtwam  stooklioUlcni 
see  Infra  §§  1786-1797. 

B9.  Connecticut  River  Sav.  Bank 
V.   Fiske.    62    N.    H.   178. 

es.     HUl  v.  Frazler,  22  Fa.  320. 

b*.  SlnghauB  V.  Finer,  (Nebr.)  178 
NW  623. 

6B.  Janney  ▼.  Minneapolis  Indus- 
trial Exposition,!  79  Minn.  488,  495, 
82  NW  984,  50  tiRA  273  (where  it 
was  said:  "Where  ...  a  director  in 
good  faith  advances  money  'to  supply 
the  ripe  wants'  and  legitimate  neces- 
sities or  the  corporation,  be  becomes 
Its  lawful  creditor,  and  justly  en- 
titled to  the  same  remedies  as  other 
creditors  have.  Neither  the  consti- 
tutional provision  (article  10,  S  3), 
imposing  the  liability  of  stockholders 
for  the  debts  of  the  corporation,  nor 
considerations  of  public  policy,  re- 
quire or  Justify  a  different  rule"); 
Oswald  v.  Minneapolis  Times  Co.,  65 
Minn.   249,   68   NW  15. 

S6.  Janney  v.  Minneapolis  Indus- 
trial Elxposltlon.  79  Minn.  488,  82  NW 
984.  50  LRA  273. 

67.  Janney  v.  Minneapolis  Indus- 
trial Exposition,  79  Minn.  488,  82  NW 
984. 

68.  McDowall  v.  Sheehan,  129  N. 
Y.  200,  206,  29  NE)  299  (where  It  was 
said:  "By  the  fair  construction  of 
the  language  used  In  section  10,  the 
debt  makers  are  excluded  from  its 
scope,  as  well  as  from  the  policy 
which  it  was  intended  to  promote. 
Suppose  the  whole  capital  stock  of 
this  corporation  had  been  paid  in, 
but  the  certificate  had  not  been  made 
and  recorded,  the  plaintiff  would  still 
have  been  a  creditor;  but  would  It  be 
contended  that  he  would  still  be  en- 
titled to  the  protection  intended  by 
the  section  to  be  secured  to  the  cred- 
itors of  the  corporation?  If  not,  why 
would   he  not?     We  answer,   simply 


that  the  word  "creditor,"  as  used  in  a  statute  mak- 
ing the  stockholders  of  a  corp»oration  oiganized 
under  it  liable  to  the  creditors  of  the  company  until 
the  whole  amount  of  the  capital  stock  has  been  paid 
in  and  a  certificate  thereof  filed,  does  not  include 
directors  of  the  corporation,  and  that  a  director  to 
whom  the  corporation  has  become  indebted  cannot 
enforce  the  liability  so  imposed.'*  Also  where  the 
rule  obtains  that  a  stockholder  creditor  cannot 
enforce  the  liability  of  another  stockholder  for  the 
pas^ient  of  corporate  debts,"  it  is  held  that  a  direc- 
tor who  is  a  creditor  cannot  share  with  the  other 
creditors  and  enforce  a  claim  due  to  him  from  the 
corporation.^"  Neither  can  such  claim  be  proved 
where  it  belongs  to  a  firm  or  company  of  which  the 
director  was  a  member.*^  And  it  has  been  held  that 
one  who  was  a  director  of  a  corporation  when  the 
board  improperly  released  its  stockholders  from  a 
portion  of  their  subscriptions  cannot  have  the  trans- 
action undone  for  his  benefit,  when  he  subsequently 
becomes  a  creditor  of  the  corporation,  as  his  acts 
estop  him  from  asserting  that  he  gave  credit  based 
on  the  fact  that  the  stock  was  still  nnpaid.** 

[i  1552]  d.  Assignees  of  Creditors.  The  lia- 
bility of  stockholders  for  corporate  debts  may  be 
enforced,  not  only  by  those  to  whom  such  debts  were 
originally  contracted,  but  also  by  the  assignee  of 
such  debts,*'  and  the  fact  that  the  assignment  was 

because  the  word  'creditors'  as  there 
used  does  not  include  a  creditor  thus 
situated.  Even  if  such  a  creditor  can 
be  fairly  said  to  be  within  the  gen- 
eral language  used,  he  is  clearly 
without  the  policy  of  the  law,  and  so 
plainly  not  within  the  intention  of 
the  law  makers,  that  the  law  should 
be  held  not  to  cover  his  case,  and  for 
this  view  of  the  statute  the  case  of 
Riggs  v.  Palmer,  116  N.  Y.  506,  22 
NB  188,  12  AmSR  819,  6  LRA  340  is 
ample  authority.  The  statute  should 
not  be  so  construed  that  the  direc- 
tors of  a  moribund  corporation  could 
constitute  themselves  creditors  for 
salaries  or  wages,  and  thus  impose 
liabilities  upon  confiding  and  inno- 
cent stockholders"). 

68.     See  supra  I  154S. 

60.  Thacher  v.  King,  166  Mass. 
490,   494,  31  NB  648. 

"While  the  extent  to  which  and  the 
grounds  on  which  stockholders  are 
liable  differ  from  those  to  and  on 
which  directors  are  liable,  within 
their  respective  limits  both  are  made 
Jointly  and  severally  liable  for  the 
debts  and  contracts  of  the  corpora- 
tion, and  their  liabilities  are  enforced 
in  the  same  general  manner;  and  if 
a  debt  from  a  corporation  to  a  stock- 
holder falls  outside  the  debts  to 
which  the  statute  relates,  it  would 
seem  that  a  debt  due  to  a  director, 
BO  far' as  relates  to  his  right  to  brine 
a  bill,  or  come  In  under  a  bill  and 
share  In  the  fund,  should  also  fall 
Outside  the  statute.  There  would 
seem  to  be  no  valid  distinction  be- 
tween the  two.  Offlcers  may  become 
creditors  of  the  corporation,  and  may 
pursue   the   ordinary    remedies   open 


to  creditors,  and  if  they  get  their  pay 
before  a  creditor  brings  suit  the  lia- 
bilities are  diminished  to  that  ex- 
tent. There  is  nothing  in  that  In 
the  least  Inconsistent  with  a  con- 
struction of  the  statute  which  holds 
that,  as  to  the  excess  of  indebtedness 
over  capital,  they  shall  not  be 
treated  as  creditors,  but  It  shall  be 
for  the  benefit  of  third  parties,  and 
they  shall  be  liable  to  third  ■  parties 
for  its  entire  amount,"  Thacher  ▼. 
King,  supra. 

81.  Thacher  v.  King,  156  Mass. 
490,  31/NB  648. 

ea.     Walton  v.  Hake,  9  Ho.  A.  596. 

63.  U.  S. — Whitman  v.  CHtlsens* 
Bank.  110  Fed.  603,  49  CCA  122 
[certiorari  den  183  U.  a  696,  22  Sd 
932,  46  L.  ed.  394]. 


For  later  eMM,aev*lopnuata  and  oliaiifMi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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made  after  the  disBolution  of  the  corporation,**  or 
that  the  debt  was  purchased  at  a  disconnt  after  the 
florporation  became  insolvent,^"  does  not  affect  the 
right  of  the  assignee  to  recover.  However,  to 
entitle  the  assignee  to  a  recovery  he  must  show  that 
he  had  paid  a  substantial  and  not  a  mere  nominal 
eonsideration  for  the  claim  assigned."  And  a 
fortiori,  there  can  be  no  recovery  by  an  assignee  who, 
in  addition  to  failure  to  pay  any  consideration  for 
the  transfer,  holds  the  claim  for  the  sole  use  and 
benefit  of  the  assignor,  who  was  a  stockholder  in 
the  corporation  equally  liable  with  the  other  stock- 
holders for  its  debts."^  If  the  assignor  could  not 
recover,  neither  can  the  assignee,  for  he  sttinds  in 
no  better  position.** 

[$  1553]  5.  Persons  Liable—*.  Stockholdexs 
OmieTally— (1)  Necessity  of  Oontractnal  Relation. 
As  has  already  been  noted,  in  order  to  constitute  one 
Hecht,    116    Cal, 


a  stockholder  liable  as  sneh  to  creditors  of  the 
corporation,  a  valid  contract,  express  or  implied 
from  conduct,  between  him  and  the  corporation  is 
essential,**  except  in  cases  of  estoppeL^*  In  the 
absence  of  some  special  statutory  provision  regu- 
lating the  subject,  in  order  to  constitute  one  a  stock- 
holder and  liable  as  such  for  debts  of  the  corpora- 
tion, no  formal  agreement  in  writing  or  otherwise 
is  necessary.'^  Nor  is  it  necessary  that-there  should 
have  been  any  payment,  made  on  the  shares  of 
stock,'*  or  even  that  a  certificate  of  stock  should 
have  been  issued.'* 

Oonditional  purcbasets.'*  One  who  has  made  a 
conditional  purchase  of  stock  does  not  become  a 
stockholder  or  liable  as  such  until  the  condition  has 
been  fulfilled,'*  and  where  subscribers  to  stock  on 
condition,  who  never  became  stockholders  de  jure, 
did  not  hold  themselves  out  to  a  judgment  creditor  to 


Cal. — Herman 
5S<,  48  P  611. 

Iowa. — State  Trust  Co.  v.  Turner, 
111  Iowa  664,  82  NW  1029,  63  LRA 
1S6. 

Ky. — Covington  Stone,  etc.,  Co.  v. 
Rosedale  Electric  LlKht  Jockey  Club, 
76  SW  506,  25  KyL  963. 

Me. — Came  v.  Briehatn,  39  Me.  35. 

Mass. — Crew  v.  Breed,  10  Mete. 
569:  Crease  v.  Babcock.  lO  Mete.  62S. 

Mo. — Coquard  v.  Prendergast,  35 
Mo.  A.  237. 

N.  T.— Klncald  v.  Dwlnelle,  59  N. 
T.  548;  Montgomery  v.  Brush  Blec- 
tric  Ilium.  Co.,  48  App.  Dlv.  12,  62 
NTS  606  [aft  168  N.  Y.  657  mem,  61 
KB  1131  mem];  Hagmayer  v.  Alten, 
41  App.  Div.  487,  58  NTS  684;  Moos- 
brugger  v.  Walsh,  89  Hun  564,  35 
NTS  660;  Woodruff,  etc.,  Iron  Works 
V.  Chittenden,  17  N.  Y.  Super.   406. 

Pa. — Reading  Industrial  Mfg.  Co. 
V.  Graett,  64  Pa.  896;  Brlnham  v. 
Wellersburg  Coal  Co.,  47  Pa.  43,  49 
(where  It  was  said:  "A  stockholder 
who  has  Individual  transactions  with 
a  corporation  may  become  its  cred- 
itor, and  sue  as  others  can"). 

Tex.— Horn  v.  Baker,  (Ci*.  A.)  178 
SW  474. 

[a]  TiMia  where  an  indorsee  of  a 
bin  of  exchange  drawn  by  a  corpora- 
tion, the  stockholders  of  which  are 
liable  for  its  debts,  has  recovered 
Judgment  against  the  drawer,  an  in- 
dorser  who  is  liable  on  the  bill  may 
pay  it,  and  take  an  assignment  of 
the  Judgment,  and  maintain  an  ac- 
tion against  a  stockholder  In  the 
name  of  plaintiff  in  the  Judgment,  to 
recover  the  amount.  Harger  v.  Mo- 
Cullough.  2  Den.   (N.  Y.)   119. 

[b]  Vanonal  liability;  wlier* 
note*  of  ooqioratloii  tranifanred  by 
Aellvery.— Under  a  statute  Imposing 
on  stockholders  at  the  expiration  of 
the  charter  a  personal  liability  for 
notes  of  the  corporation  transferable 
by  delivery  in  the  nature  of  a  bill 
of  credit  Intended  to  pass  as  money, 
and  which  'shall  remain  unpaid  on 
dissolution,  the  remedy  against  the 
Individual  stockholders  Is  not  con- 
fined to  those  who  held  the  notes  on 
dissolution,  but  extends  to  those  who 
thereafter  took  them  In  the  ordinary 
course  of  business,  or  otherwise  ac- 
quired a  good  title  thereto.  Crease 
V.    Babcock,    10   Mete.    (Mass.)    525. 

[c]  An  •■■Ignaa  of  a  olatan  for 
VrofMatonal  aervloaa  as  attorneys  of 
a  corporation  Is  not  precluded  from 
recovering  against  a  stockholder  by 
the  fact  that  one  of  the  attorneys 
was  also  a  stockholder,  where  It  ap- 
pears that  the  employment  and  serv- 
ices of  plalntllfs'  assignors  were  Joint 
and  not  several.  Montgomery  v. 
Brush  Electric  Ilium.  Co.,  48  App. 
Div.  12,  62  NTS  606  [aff  168  N.  T.  667 
mem,  61  NE  1131  mem]. 

rd)  Aaalffuaas  of  war*  claim*. — 
(1)  Statutes  which  make  stockhold- 
ers Jointly  and  severally  liable  for 
wages  due  to  laborers  and  for  sup- 
plies and  materials  furnished  for  the 
prosecution  of  the  work  of  the  cor- 
poration have  been  held  to  extend  to 
tbe   protection   of   the  assignees   of 


debts  of  this  character.  Kincaid  v. 
Dwlnelle,  69  N.  T.  648;  Pllcher  v. 
Brayton,  17  Hun  (N.  T.)  429;  Bonnell 
V.  Wheeler,  1  Hun  332  [aff  68  N.  T. 
294];  Card  V.  Qroesbeck,  140  App. 
Dlv.  30,  124  NTS  372  [mod  on  other 
grounds  204  N.  T.  301,  97  NE  728]: 
Rlddlesburg  CoaUetc.,  Co.'s  App.,  114 
Pa.  58,  6  A  381;  Reading  Industrial 
Mfg.  Co.  V.  Graeft,  64  Pa.  39$;  Blair 
V.  Kingston  Mfg.  Co.,  64  Pa.  Super. 
506  (aS  42  Pa.  Co.  666];  Welgley  v. 
Coal  Oil  Co..  6  Phila.  (Pa.)  67.  (2) 
Where  a  laborer  drew  a  bill  of  ex- 
change hi  favor  of  plaintiff  for  a 
sum  due  him  for  services  rendered  to 
a  corporation,  which  was  presented 
to  and  accepted  by  it,  this  operated 
as  an  assignment  to  plaintiff  for  the 
debt  due  to  the  laborer,  and  plaintiff 
could  maintain  an  action  to  recover 
the  amount  from  a  stockholder  of  the 
company.  Pllcher  v.  Brayton,  17 
Hun    (N.    T.)    429. 

0*.  Klssebert  v.  Prescott,  91  Fed. 
611;  Coquard  v.  Prendergast,  35  Mo. 
A.  237 ;  Moosbrugger  v.  Walsh,  89  Hun 
564,  36  NTS  560. 

65.  Coquard  T.  Prendergast,  35 
Mo.  A.  237,  244  (where  it  was  said: 
"Even  it  the  plaintiff  had  been  a 
shareholder  and  if  there  had  been 
a  winding  up  proceeding  in  equity, 
he  could,  upon  good  Judicial  author- 
ity, have  purchased  claims  against 
the  corporation  at  a  discount  and 
proved  tiiem  as  a  creditor  at  their  par 
value.  .  .  But  as  he  was  a 
total  stranger  to  the  company,  no  rea- 
son exists  in  law  why  he  could  not 
buy  up  the  scrip  at  such  price  as 
the  holders  may  at  the  time  have 
been  willing  to  take  for  It,  and  there- 
after recover  against  the  corporation 
a  Judgment  for  its  full  value  and  en- 
force this  judgment,  in  the  mode 
prescribed  by  the  statute,  against  the 
stockholders  );  Woodruff,  etc..  Iron 
Works  V.  Chittenden,  17  N.  T.  Super. 
406. 

66.  Hospes  V.  Northwestern  Mfg., 
etc..  Co.,  48  Minn.  174.  199,  50  NW 
1117,  31  AmSR  637,  15  LRA  470 
(where  It  was  said:  "If  any  person 
or  company  had  gone  to  work  and 
bought  up  for  a  mere  song  this  large 
indebtedness  of  the  car  company  for 
the  purpose  of  speculating  on  the 
liabilities  of  the  stockholders,  no 
court  would  grant  them  the  relief 
here  prayed  for");  Wilson  v.  St. 
Louis,  etc.,  R.  Co.,  120  Mo.  45,  26  SW 
627,  769;  Wilson  v.  Polk  County,  112 
Mo.    126.    20   SW  469. 

67.  Thayer  v.  Union  Tool  Co,,  4 
Gray  (Mass.)  76. 

68.  State  Trust  Co.  v.  Turner,  111 
Iowa  654,  82  NW  1029,  53  LRA  136; 
Thacher  v.  King.  166  Mass.  490,  31 
NE  648;  Potter  v.  Stevens  Mach.  Co.. 
127  Mass.  592,  34  AmR  428;  La  Velne 
V.  Tiffany  Springs,  etc.,  Co.,  (Mo.) 
187  SW  1186:  Meyer  v.  Ruby  Trust 
Mln.,  etc.,  Co.,  192  Mo.  162,  90  SW 
821. 

[a]  Snia  appUad.-— (1)  Where  a 
creditor  stockholder  does  not  stand 
In  the  light  of  an  Innocent  creditor 
to  enforce  the  liability  of  stock- 
holders his  assignee  has  no  greater 


rights.  Meyer  v.  Ruby  Trust  Hln., 
etc.,    Co.,    192    Mo.    162,    90    SW    821. 

(2)  Where  a  payee  takes  a  note  from 
a  corporation,  with  knowledge  that 
its  stock  was  exchanged  for  property 
at  an  excessive  valnatlon,  his  as- 
signee, after  maturity,  who  has  se- 
cured Judgment  on  the  note  against 
the  corporation,  cannot  recover  on 
such  Judgment  against  an  owner  of 
the  stock  because  he  has  not  paid 
the  full  value  of  his  stock,  slnof  such 
assignee  has  no  greater  rights 
against  such  owner  than  his  assignor 
had.  State  Trust  Co.  v.  Turner,  111 
Iowa  664,  82  NW  1029,   63   LRA  136. 

(3)  A  creditor,  who  is  also  a  member 
of  a  corporation,  cannot  maintain  a 
bill  in  equity  to  enforce  the  personal 
liability  of  the  stockholders,  under 
St.  (1862-)  c  218,  nor  can  a  person 
to  whom  a  stockholder  has  trans- 
ferred a  debt  for  the  purpose  of  ob- 
taining Judgment  in  his  own  name 
and  bringing  the  bill.  Potter  v.  Ste- 
vens Mach.  (30.,  127  Mass.  692,  84 
AmR  428. 

69.     See  slipra  I  762. 

Vaoasslty  of  aUotmant  ot  aharaa 
see  supra  I  772. 

7a     See  Infra  {  1668. 

71.  Vermont  Marble  Co.  v.  Declea 
Granite  Cte.,  136  Cal.  679,  67  P  1067, 
87  AmSR  143,  66  LRA  728. 

Vaoaaaity  of:  i 

Subscription  see  Infra  S16S4. 
Writing   see   supra   t   776. 

7a.     See  infra  f  1666. 

73.  See  infra  i  1656. 

74.  Oonditional  anbaozlptiona  see 
supra  i_  832  et  seq. 

75. '  Tracy  v.  Tates,  18  Barb.  (N. 
T.)  152  (holding  that  where  a  per- 
son gives  his  promissory  note  to  a 
corporation  and  receives  a  reoelpt 
for  the  same  which  states  that  the 
note,  when  paid,  will  be  in  full  for 
a  certain  number  of  shares  of  the 
capital  stock,  he  does  not  become  a 
stockholder,  so  as  to  .  be  liable  as 
such  to  creditors  of  the  corporation 
under  a  statute,  until  the  note  ma- 
tures and  is  paid,  and  a  stock  certi- 
ficate Is  issued).  And  see  Hollander 
V.  Heasllp,  222  Fed.  808,  137  CCA  1 
(holding  that  a  subscriber  to  stock 
on  a  condition,  which  Is  express  in 
the  charter,  who  made  bis  Initial  pay- 
ment on  representations  by  the  di- 
rectors that  the  condition  has  been 
fulfilled.  Is  not  liable  for  the  re- 
mainder of  the  subscription  unless  he 
has  waived  the  condition  or  has  be- 
come estopped  to  insist  upon  it  as 
against  creditors  by  reason  of  their 
having  extended  credit  or  otherwise 
altered  their  position  for  the  worse 
in  reliance  on  something  that  he  did 
or  omitted  to  do);  In  re  Lake  On- 
tario Nav.  Co.,  ■  20  Ont.  L.  191  [rev 
18  Ont.  L.  354]  (in  this  case  defen- 
dant applied  for  shares  on  condition 
that  no  furt^ier  calls  would  be  made 
thereon,  and  the  shares  were  allotted 
him  on  such  condition,  and  he  gave 
his  check  in  payment,  and  proxy  to 
vote  on  such  shares,  but  objection 
was  raised  as  to  his  right  to  vote 
on  the  shares  as  they  had  been  sold 
at  a  very   large  discount;   when   de- 
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be  stookholders  when  ihe  debt  was  incnrred  for 
which  his  judgmeiit  was  rendered,  they  were  not 
liable  as  de  facto  stbckholders.^* 

Sescission  of  snbBcription  contract.  Where^  one 
is  entitled  because  of  the  circumstances  under 
which  he  subscribed  for  his  stock  to  repudiate  the 
contract  and  gives  notice  of  motion  to  rescind,  he 
is  entitled  to  have  his  name  removed  from  the  list 
of  oontributories,  although  before  the  motion  could 
be  heard  a  petition  was  ]]resented  to  wind  up  the 
company  and  although  on  the  rehearing  the  stock- 
holder appeared  as  a  contributory  and  opposed  the 
making  of  the  winding-up  order.^' 

WMdrawal  of  appUcatlon.  One  to  whom  shares 
have  been  allotted  on  his  application  before  his 
notice  of  withdrawal  of  the  application  is  received 
by  the  company  is  liable  as  a  contributory." 

[$  1554]  (2)  Necessity  for  Sabscription.  In 
order  to  fix  liability  to  the  creditors  of  a  corpora- 
tion of  a  stockholder  therein,  it  is  not  essential  that 
he  should  have  actually  subscribed  for  stock  of  the 
corporation.  In  equity,  and  against  creditors,  the 
acceptance  of  stock  without  paying  for  it  places  the 
acceptor  in  the  position  of  a  subscriber."  Mere  irreg- 
ularities or  informalities '  in  subscribing  for  stock 
do  not  affect  the  stockholders'  responsibility  to 
creditors  for  debts  of  the  corporation.''*^  The  con- 
tract may  be  inferred  from  acceptance  of  the  bene- 

fendant  was  Informed  of  the  objec- 
tion belnK  raised  he  at  once  stopped 
payment  of  his  check  and  Informed 
the  president  that  he  would  have 
nothing  to  do  with  the  shares). 

[a]  Option  to  »»— 11.  A  purchaser 
of  stock  from  a  corporation  under  a 
contract  that,  on  his  option,  exercised 
within  a  certain  time,  the  corporation 
would  at  least  repurchase  or  resell 
Is  bound  by  his  contract,  and  subject 
to  a  'Stockholder's  liabilities,  although 
the  contract  cannot  be  enforced 
against  the  corporation  after  its  In- 
solvency. Hoover  Steel  Ball  Co.  y. 
Sohaefer  Ball  Bearings  Co.,  (N.  J. 
Ch.)  106  A  471. 

76.  Seubert  v.  Scott,  (S.  D.)  164 
NW  76. 

77.  In  re  Brinsmead,  [1898]  1  Ch. 
104  (in  which  the  view  was  taken 
that  the  stockholder  had  not  by  his 
conduct  waived  his  right  to  rescind 
Ms  contract). 

Beaoiaslon  beoaww  of  fxand  see  su- 
pra 91  865-878. 

Beaelsalon  or  witbdsawal  of  oCw 
rMMrally  see  supra  (  788. 

7B,  In  re  Olobe  Assurance  Co.,  11 
WestLR  46   taft  11  WestLR  892]. 

Bavooatlon  or  wltlUbwwal  of  oC« 


gunuflUr  see  supra  S  783. 

79.  U.  s.— Clark  v.  Bever,  189  U. 
8.  96,  11  set  468,  35  U  ed.  88;  Wash- 
burn V.  Green,  133  U.  S.  SO,  10  3Ct 
280,   83   L.    ed.   616. 

Del. — John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  101  A  879. 

La. — Belknap  v.  Adams,  49  La.  Ann. 
1860,   22  S  382. 

N.  J. — See  V.  Heppenhelmer,  69  N. 
J.  Eq.  36,  61  A  843;  Clevenger  v. 
Moore,  71  N.  J.  L.  148,  58  A  88. 

Ont — Re  Niagara  Falls  H.,  etc,  Co., 
16  OntWn  326. 

Votm  of  contraot  anfl  mode  of  snb- 
motOttng  renosally  see  supra  {  776  et 

"*?9H"  tJ.  S.— Hawley  v.  Upton,  102 
tJ.  S.  ^14.  26  L.  ed.  179;  Chubb  v.  Up- 
ton, 95  U.  S.  665.  24  L.  ed.  523;  Dunn 
V.  Howe,  96  Fed.  160  [rev  on  other 
grounds  107  Fed.  849,  47  CCA  13]. 

Iowa. — Rutenbeck  v.  Hohn,  143 
Iowa  13,  121  NW  698,  136  AmSR  731; 
Calumet  Paper  Co.  v.  Stotts  Inv.  Co.. 
96  Iowa  147,  64  NW  782,  69  AmSR 
862. 

Ky. — Kentucky  Mut.  Inv.  Go's.  As- 
signee v.  Schaefer,  120  Ky.  227,  85 
SW  1098,  27  KyL  657;  Fry  v.  Lexing- 


ton, etc.,  R.  Co.,  2  Mete.  814;  E!x- 
celslor,  etc..  Petroleum  Co.  v.  Max- 
well. 3  Ky.  Op.  445. 

Me. — Barron  v.  Burrill,  86  He.  72, 
29  A  938. 

Mass. — Holyoke  Bank  v.  Ooodman 
Paper  Mfg.  Co.,   9  Cush.  676. 

Mont.— Kelly  v.  Clark,  21  Mont.  291, 
61  P  969,  69  AmSR  668,  42  LRA  621. 

N.  J. — Clevenger  v.  Moore,  71  N.  J. 
U  148,  58  A  88. 

Tenn. — Sullivan  v.  Farnsworth,  138 
Tenn.  691,  179  SW  317,  318. 

"While  the  strict  deflnttlon  of  the 
word  'subscribe'  or  'subscription'  in- 
volves the  Idea  of  a  written  signature, 
yet  by  common  usage  it  is  often  em- 

?loyed  to  Include  an  agreement,  writ- 
en  or  oral,  to  give  or  pay  some 
amount  to  a  designated  purpose. 
.  An  actual  taking  of  stock 
has  been  held  to  be  equivalent  to  a 
subscription."  Rutenbeck  v.  Holm, 
148  Tcwa  18,  19,  121  NW  698,  X86 
AmSR  731. 

ra]  It  Is  not  neoeasasy  f or  »  atook- 
lioUler  to  sicn  a  ■nbserlptioa  in  order 
to  render  himself  liable  to  creditors, 
under  St.  (1903)  8  547,  for  the  full 
amount  of  uniuild  subscriptions. 
where  he  accepted  the  certificate  of 
stock.  Kentucky  Mut.  Inv.  Co.'s  As- 
signee V.  Schaefer,  120  Ky.  227,  85 
SW  1098,  27  KyL  667;  Ebccelslor.  etc.. 
Petroleum  Co.  v.  Maxwell,  3  Ky.  Op. 
446. 

[b]  rallnr*  to  •!(&  aaltsoxlntlon 
list.— One  accepting  mining  stock  is- 
sued to  him  with  knowledge  that  it 
represented  a  mine  worth  only  about 
one  and  two-thirds  per  cent  of  the 
total  stock  subscribed  cannot  escape 
liability  to  creditors  for  the  unpaid 
balance  on  the  ground  that  he  did  not 
sign  the  stock  subscription  list.  Kelly 
V.  Clark,  21  Mont.  291,  63  P  959,  69 
AmSR  668,  42  LRA  621. 

so.  Clevenger  v.  Moore,  71  N.  J.  It. 
148,  58  A  88. 

Oontracts  Inferred  ftom  oonAnot 
Vaneral^  see  supra  {  777. 

81.  U.  S.— Hawley  v.  Upton,  102 
U.  S.  314,  36  L.  ed.  179. 

Iowa. — Jackson  v.  Traer,  64  Iowa 
469,  20  NW  764,  52  AmR  449. 

Ky. — Rice  v.  Thomas,  211   SW  428. 

Me. — Barron  v.  Burrill,  86  Me.  72, 
29  A  938. 

Tenn.— Sullivan  v.  Farnsworth,  182 
Tenn.  691,  179  SW  317. 

Can. — Re  Western  Canadian  P.  Ins. 
Co.,  19  DomLR  170,  30  WestLR  138. 


fits  of  membership,***  or  from  the  actual  aeeeptaaee 
and  retention  of  certificates  of  stock"^  or  the  pay- 
ment therefor."^  And  this  is  so,  although  a  statute 
provides  that  an  action  to  recover  an  unpaid  balance 
of  the  stock  may  be  maintained  only  in  case  of 
"subscription  for  or  agreement  to  take  the  stock."** 
Nevertheless  it  has  been  held  that  the  bare  posses- 
sion of  certificates  of  stock  which  were  absolutely 
worthless  when  sold  and  which  the  holders  never 
undertook  to  subscribe  or  pay  for  does  not  furnish 
a  ground  for  a  suit  in  equity  to  enforce  contribution 
from  them  as  stockholders.**  And  &  party  cannot 
be  made  a  stockholder  and  liable  to  the  creditors  as 
such  because  an  officer  of  the  company  without  his 
knowledge  or  authority  enters  his  name  on  the  books 
of  the  corporation  as  a  stockholder,**  and  this  is 
especially  true  where  the  entry  of  his  name  on  the 
books  of  the  corporation  is  in  direct  violation  of  his 
instructions  to  the  contrary.** 

[$  1555}  (3)  Necessity  for  Payment  <m 
Shares.*^  To  constitute  a  person  a  stockholder  and 
consequently  liable  for  corporate  debts  it  is  not 
essential  that  he  should  have  made  any  payment  on 
his  shares.**  It  is  sufficient  to  show  that  the  com- 
pany agreed  that  defendant  should  be  entitled  to  a 
certain  number  of  shares  and  that  he  agreed  to  take 
and  pay  for  them,**  provided  such  contracts  were 
not  canceled  by  mutual  consent  before  the  formation 

sa.  Barron  v.  Burrill,'  86  Ue.  66, 
29  A  939 

S3.  Barron  v.  Burrill.  86  He.  72,  75, 
29  A  938;  Sullivan  v.  Farnsworth,  132 
Tenn.  691,  179  SW  317. 

84.  Continental  Adjustment  Co.  v. 
Cook,  152   Fed.  662. 

SS.  Foote  v.  Anderson,  128  Fed. 
669,  61  CCA  6. 

86.  Welsh  V.  Olllelen,  147  CaL 
671,  82  P  248  (where  it  was  said  that 
notwithstanding  the  entry  of  the 
name  on  the  books  as  stockholder  he 
may  show  that  he  was  not  such  and 
that  the  Issuance  of  the  stock  in  his 
name  was  unauthorized). 

87.  Vayment  mi  Msential  to  valid- 
ity of  sabsoxlpttoa  rennallr  see  su- 
pra {  813. 

88.  Cial. — Mitchell  v.  Beckman,  64 
Cal.  117,  28  P  110. 

Colo. — Zang  V.  Wyant,  35  Colo.  661, 
66  P  665,  71  AmSR  145. 

Del. — John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  101  A  879. 

Ida. — Jensen  v.  Alkman,  181  P  625. 

N.  H. — Carter  v.  Samuel  Hano  CJo., 
78  N.  H.  688,  64  A  201. 

N.  T.— Wheeler  y.  Millar.  90  N.  T. 
353,  15  NYWklyPig  513  faff  24  Hun 
641,  12  NTWklyDlg  4631;  Spear  v. 
Crawford,  14  Wend.  20,  28  AmD  6U. 

Pa. — Drlesbach  v.  Price,  133  Pa. 
660,  19  A  569;  Lane's  App.,  105  Fa.  49, 
61  AmR  166. 

Va.— Reed  v.  Gold.  102  Va.  37,  45 
SB   868. 

And  see  Hayne  v.  Beauctaamp,  13 
Miss.  615  (holding  that  a  subscriber 
to  a  corporation  executing  a  note,  in- 
stead of  paying  specie,  as  required  by 
the  act  of  incorporation,  is  a  stock- 
holder to  the  extent  of  the  note,  where 
the  corporation  discounted  the  note, 
and  the  proceeds  were  put  to  the 
credit  of  the  subscriber  as  so  much 
stock  paid,  although  the  original  sub- 
scription was  void). 

"In  equity  and  as  against  cred- 
itors, the  acceptance  of  the  stock, 
without  paying  for  it,  places  the  ac- 
ceptor In  the  position  of  a  subscriber. 
See  V.  Heppenhelmer,  69  N.  J.  Ekj.  Jt, 
78,  61  A  E43. 

89.  Mitchell  V.  Beckman,  64  Cal. 
117,  28  P  110;  Corwlth  v.  tJulver,  «S 
III.  502;  Kimball  v.  Davis,  62  Mo.  A 
194;  Wheeler  v.  Millar,  90  N.  T.  351, 
15  NTWklyDlg  613;  Powers  v.  Knapp, 
71  Hun  371.  26  NTS  19;  Spear  v.  Craw- 
ford, 14  Wend.  (N.  T.)  20.  28  AmD 
513. 


For  later  eases,  dsvelopaisnta  and  oliaagss  in  the  law  see  cumulaUve  Annotations,  same  title,  page  and  note  number. 
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of  the  company." 

[$  1556]  (4)  Necessity  for  Issnance  of  Stock 
Oertiflcates.  To  constitute  one  a  stockholder  and 
liable  as  such  for  corp>orate  debts  it  ia  not  essential 
that  a  certificate  of  stock  should  have  been  issued 
to  him."  The  subscriber  becomes  a  stockholder  by 
virtue  of  his  subscription.'* 

[i  1557]  (5)  Compliance  with  Statutory  Descrip- 
tion. A  person  in  order  to  be  charged  nnder  a 
particnlar  statute  must  fall  within  the  speeiflo 
description,  if  any,  contained  in  the  statute.'* 

[$  1558]^  (6)  Preferred  Stockholders.  Pre- 
ferred stockholders  are  in  general  equally  liable  with 
common  stockholders  for  debts  of  the  corporation,'* 
except  as  to  additional  liabilities  imposed  by  stat- 


ntes  the  terms  of  which  exempt  holders  -of  preferred 
stock  therefrom.** 

[$  1559]  (7)  Holders  of  Forfeited  StockB*— 
(a)  Where  Forfeitures  Are  Valid.  The  general 
rule  is  that  the  individual  liability  of  a  stockholder 
for  a  corporate  debt  is  subordinate  to  the  power 
of  the  directors  to  compromise  the  debt  or  to  for- 
feit the  shares  of  the  stockholder  for  nonpayment  of 
his  dues  to  the  corporation ;  and  if  the  directors  have 
in  good  faith,  and  within  such  pwwer  as  the  law 
regulating  the  corporation  gives  them,  declared  all 
the  stock  of  a  member  forfeited  for  nonpayment  of 
dues,  he  cannot  be  held  liable  as  a  stockholder  for 
corporate   debts.*^      However,   under  an  English 


90.     Royce  v.  Tyler,  2  Oh.  Clr.  Ct. 

175,  1  Oh.  Clr.  D«c.  '(28;  Balfour  v. 
Baker  City  Oas  Co.,  27  Or.  300,  41  P 
164. 

ta]  A  mbaoslbar  vbo  owioela  his 
laerlyttOB  before  the  company  be- 
Klna  to  do  business  is  not  liable  as  a 
stockholder.  AUlne  v,  Wenzell,  35 
III.  A.  246  [alt  133  111.  264,  24  NE 
651];  BiKKlov.  Sandheger,  10  OhS&CP 
316.  8  OhNP  13. 

OaaesIIatioa  of  anbsoztotloD  ftn- 
«*alI]P  see  supra  }t  894-899. 

»1.  V.  a— Hawley  v.  Upton,  102  U. 
S.  314,  26  L.  ed.  179;  Webster  v.  Up- 
ton. 91  U.  S.  65,  23  L.  ed.  384;  Upton 
V.  Trlbllcock,  91  U.  S.  46.  23  L.  ed. 
SOS. 

Cal.— Hvffhas  Mtg..  etc.,  Co.  t.  WiU- 
coz,  18  CaL  A  22,  108  P  871;Paciflc 
Prult  Co.  y.  Conn,  107  Cal.  447,  40  P 
64S;  Oarretson  v.  Pacific  Crude  Oil  Co.. 
146  Cal.  188,  79  P  184;  San  Joaquin 
L^nd,  etc.,  Co.  v.  Beecher,  101  Cal.  70. 
S6  P  349;  California  Southern  Hotel 
Co.  V.  Callendar.  94  Cal.  120,  29  P 
859,  28  AmSR  99;  Mitchell  v.  Beck- 
man,  64  Cal.  117,  88  P  110;  San  Frail'- 
daco  Commeroial  Aeency  v.  MUUr,  4 
Cal.  A.   291,   87  P  630. 

III. — Sherwood  v.  Illinois  Trust, 
etc.,  Bank,  196  111.  118,  62  N£  835. 
88  AmSR  183;  Corwith  v.  Culver,  69 
in.  602;  Kelly  v.  KiUlan,  13S  111.  A. 
102. 

Me. — Chaffln  v.  CummlnKS,  37  Me. 
76. 

Mass. — ^Hawes  v.  Anglo-Saxon 
Petroleum  Co.,   101   Mass.  886. 

Minn. — Holland  v.  Duluth  Iron 
Min.,  etc.,  Co.,  66  Minn.  324,  68  NW 
60.  66  AmSR  480. 

Mo.^.8chaeffer  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  248;  Kimball  v.  Davia, 
62  Mo.  A.  194. 

Nev. — Thompson  v.  Reno  Sav. 
Bank.  19  Nev.  103,  7  P  68,  8  AmSR 
797. 

N.  H, — Haynes  v.  Brown,  36  N.  H. 
646;  Chelsey  v.  Pierce,  32  N.  H.  388. 

N.  J. — Clevenger  v.  Moore,  71  N. 
J.  li.  148.  58  A  8l. 

N.  T.— Wheeler  v.  Millar,  90  N.  T. 
863,  16  NTWklyDlK  613;  Burr  v.  Wll- 
coz.  22  N.  T.  661  faff  li  N.  T.  super. 
198]:  Spear  v.  Crawford,  14  Wend.  20, 
28  AmD  613;  Stevens  v.  Spiscoiial 
Church  History  Co..  140  App.  Dlv. 
670.  125  NTS  673;  Flour  cfty  Nat. 
Bank  v.  Shire,  88  App.  Div.  401,  34 
NTS  810  [afl  179  N.  T.  687  mem.  72 
tTE  1141  memi;  Heals  v.  Buffalo  Bz- 
panded  Metal  Constr.  Co.,  49  App.  Dlv. 
689.  63  NTS  636;  United  Growers  Co. 
V.  Eisner,  22  App.  Dlv^  47  NTS  906; 
Irish  Paper  Corp.  v.  White,  91  Misc. 
261,  154  NTS  778. 

Oh. — Royce  v.  Tyler,  2  Oh.  Clr.  Ct. 

176,  1  Oh.  Clr.  Dec.   428. 

Tenn. — Cartwright  v.  Dickinson,  8S 
Tenn.  476,  12  SW  1030,  17  AmSR  910, 
7  LRA  706. 

Tex. — Mathis  v.  Pridham,  1  Tex. 
Civ.  A.   58.   20  SW  1016. 

Can. — Re  Atlas  Loan  Co..  30  Can 
LTOccNotes  368. 

Ont.— Hill's  Case.  10  Ont.  L.  601.  6 
OntWR  606. 

"The  issuing;  of  the  original  certifi- 
cates is  in  no  sense  a  transfer  of 
stock.  The  interest  of  the  parties  to 
whom  they  are  issued  Is  the  same  be- 
fore as  after  such  Issue.  The  cer- 
tificate is  simply  a  written  acknowl> 


edgment  by  the  company  of  the  in- 
terest of  the  subscribers  In  its  prop- 
erty and  franchises.  It  transfers 
nothing  from  the  company  to  the 
subscriber,  but  simply  afCords  to  the 
latter  evidence  of  his  right."  Burr 
V.  Wilcox,   22  N.  T.   661,  566. 

[a1  Stook  '^sned"  and  "tMA.-— 
Stock  Corporation  Law  i  64  (L. 
[1892]  p  1841),  provided  that  stock- 
holders should  be  liable  to  creditors 
to  an  amount  equal  to  the  stock  held 
by  them  until  the  capital  stock  issued 
and  outstanding  should  have  been 
fully  paid.  In  an  action  to  enforce 
the  liability  of  a  stockholder,  it  ap- 

fieared  that  a  stock  of  goods  had  been 
ransterred  to  the  corporation  under 
an  agreement  whereby.  In  considera- 
tion therefor,  it  was  to  issue  to  the 
owner  and  to  defendant  a  certain 
amount  of  stock,  and  that  defendant 
had  forgiven  certain  indebtedness 
owing  him  by  the .  transferor  of  the 
goods  on  account  of  the  issue  of  the 
stock,  and'  that  defendant  had  been 
one  of  the  directors  of  the  cortwra- 
tlon.  his  only  qualification  being  the 
ownership  of  the  stock  in  question. 
It  was  held  that  the  stock  was  "is- 
sued" and  was  "held"  by  the  parties, 
although  no  certificate  or  scrip  rep- 
resenting it  had  been  issued.  Flour 
City  Nat.  Bank  v.  Shire.  88  App.  Div. 
401,  84  NTS  810  [afl  179  N.  T.  687 
mem,  72  NB  1141  memi. 

[b]  OertifleatSB  not  Aetaohed  from 
•tali^— Certificates  properly  filled  out 
and  signed  by  the  proper  officer  are 
Issued  to  constitute  the  subscriber  a 
stockholder,  although  the  certificates 
are  not  in  fact  detached  from  the 
stubs.  In  re  Qrand  Rapids  Furniture 
Agency.  209  Fed.  483. 

Veoesstty  of  laswuiae  of  aartUoaite 
g<aiisr»Il7  see  supra  {  884  et  seq. 

93.  Corwith  v.  Culver,  69  111.  602; 
Wheeler  v.  Millar,  90  N.  T.  353,  16 
NTWklyDlg  613;  Burr  v.  Wilcox.  22 
N.  T.  661  Caff  19  N.  T.  Super.  198]. 
And  see  cases  supra  note  91. 

93.  Qray  v.  Coffin.  9  Cush.  (Mass.) 
192. 

[a]  Bale  aralML — (1)  So  as  to 
make*  the  word  "subscribers"  in  an 
amendatory  statute  include  all  stock- 
holders, not  only  those  who  were 
original  subscribers  to  the  shares  but 
also  those  who  became  owners  of 
them  by  transfer,  the  amendatory  act 
reinstating  the  ordinary  liability  to 
the  amount  of  stock  subscribed  for. 
Oav  V.  Keys,  30  111.  413.  (Z)  So  as  to 
make  the  phrase  "all  the  members"  in 
a  statute  of  Individual  liability  in- 
clude all  who  are  members  at  the  time 
when  the  liability  is  sought  to  be  en- 
forced. Curtis  v.  Harlow,  12  Mete. 
(Mass.)  3. 

94b  U.  S. — Klrkpatrlck  v.  American 
Alkali  Co..  140  Fed.  186;  Hamlin  v. 
Toledo,  etc.,  R.  Co.,  78  Fed.  664,  24 
CCA  271,  36  LRA  826. 

Del.— Du  Pont  V.  Ball,  106  A  39; 
John  W.  Cooney  Co.  v.  Arlington  Ho- 
tel Co..  101  A  879  (where  it  was  held 
that  the  provision  of  Gen.  Corp.  Law 
9  13,  that  In  no  event  shall  a  holder  of 
preferred  stock  be  personally  liable 
for  the  debts  of  the  corporation,  does 
not  exempt  holders  of  preferred  stock 
from  calls  or  assessments  up  to  the 
par  value  for  creditors,  but  merely 
exempts  them  from  liability  beyond 


that  imposed  by  }  20), 

Iowa. — Wright  v.  Johnston.  167 
NW  680. 

Mich. — American  Steel,  etc.,  C!o.  v. 
Eddy,  130  Mich.  266,  89  NW  952 
(holding  that  Comp.  L.  [1897]  f  7073, 
providing  that  in  no  event  shall  a 
preferred  corporate  stockholder  be 
personally  liable  for  corporate  debts 
except  for  labor,  does  not  except  pre- 
ferred .stockholders  from  the  liability 
imposed  by  i  7057  upon  stockholders 
receiving  withdrawals  from  the 
capital  stock). 

Oh.— Railroad  C^.  v.  Smith,  48  Oh. 
St.  219,  31  NE  748. 

Wash.— .Oordon  v.  Cummlngs.  78 
Wash,  515,  139  P  489. 

"It  Is  a  fixed  characteristic  of 
capital  stock  that  no  part  of  it  can 
be  withdrawn  for  the  purpose  of  re- 
imbursing tho  principal  of  the  capital 
stock  until  the  debts  of  the  corpora- 
tion are  paid."  Hamlin  v.  Toledo, 
etc.,  R.  Co.,  78  Fed.  664.  670,  24  CMJA 
271,  86  LrA  826. 

"Certainly  no  good  reason  can  be 
given  why  one  class  of  stock  should 
be  liable  for  the  debts  of  the  com- 
pany before  another,  If  neither  has 
been  paid  for.  The  liability  is  the 
same,  and  the  test,  under  the  stat- 
ute, is  not  >  the  class  or  character  of 
the  stock  but  whether  it  has  been 
paid  for."  Du  Pont  v.  Ball,  (Del.) 
106  A  39,  44. 

[a]  If  til*  rtde  was  otliarwlBS,  it 
would  be  possible  to  make  all  but  a 
nominal  number  of  the  shares  of  the 
capital  stock  unresponsible  to  the 
liability  put  ui>on  it  by  law.  (Gor- 
don v.  C:ummings,  78  Wash.  516,  189 
P  489. 

BLAt  ana  lUMUties  of  pnfsnsd 
■toekholdsrs  g«aeraIX]r  see  supra  11 
573-683. 

95.  John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,    (Del.)  101  A  879. 

96.  Forfeiture  or  sale  of  sharss 
for  Bonpaymeat  see  supra  9{  972-995. 

97.  Ala. — ^Allen  v.  Montgomery  R. 
Co.,  11  Ala.  437. 

Ky. — Lexington,  etc.,  R.  Co.  v. 
Bridges    7  B.   Mon.  556,  46  AmD  528. 

La. — Macauly  v.  Robinson,  18  La. 
Ann.  619. 

N.  T.— Mills  V.  Stewart,  41  N.  T. 
384  [aft  62  Barb.  444];  Lelghton  v. 
Leigh  ton  Tea  Assoc,  122  NTS  139. 

ESig. — In  re  Natal  Inv.  Co.,  L.  R.  6 
Ch.  22:  In  re  Asiatic  Banking  Corp., 
L.  R.  9  Eq.  236;  In  re  Cobre  Copper 
Mln.  (To.,  L.  R.  9  Eq.  107;  In  re  C!hlna 
SS.  Co.,  li.  R.  6  Bki.  232;  In  re  Finan- 
cial Corp.,  L.  R.  2  Ch.  714;  In  re 
North  Hallenbeagle  Mln.  Co.,  L.  R.  2 
Ch.  821;  Matter  of  Joint-Stock  Co.'s 
Winding-up  Acts,  4  De  G.  &  J.  437, 
61  EngCh  344,  46  Reprint  169;  In  re 
KoUmann's  R.  Locomotive,  etc..  Impr. 
Co..  2  Hall  &  T.  888,  47  Reprint  1783. 
2  Mach.  &  G.  197,  48  EngCh  152,  42 
Reprint  76;  E3x  p.  Bally,  16  Jur.  29; 
Strlck  V.  Swansea  Tin-plate  Co.,  86 
Ch.  D.  568;  In  re  Kollmann's  R.  Loco- 
motive, etc.,  Impr.  Co.,  2  Hall  &  T. 
388,  47  Reprint  1733,  48  EngCh  162, 
42  Reprint  76  [aft  3  De  G.  &  Sm.  175. 
84    Reprint    432], 

Alta. — In  re  D.  Wade  Cto.,  8  Alta. 
L.  117,  10  WestLR  407. 

B.  (3.— Re  Arcadia,  [1918]  3  West 
Wkly  477. 

[a]    BsaaoB  for  nU«< — (1)  In  snp- 
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statute,*'  if  insolvency  supervenes  within  one  year 
after  forfeiture,  the  stockholder  will  be  liable  to 
contribute  as  a  part  member.*"  And  it  has  been  held 
that  stockholders  whose  stock  has  been  forfeited, 
while  not  liable  to  be  placed  on  the  list  of  contri- 
hutories,  are  still  liable  if  the  articles  of  association 
80  provide  to  be  sued  for  the  amount  unpaid  on  calls 
made.^ 

[i  1560]  (b)  mtra  Vires  or  OollnsiTe  Foi^ 
feitnres.  Where  no  power  exists  in  the  directors 
under  the  governing  law  of  the  corporation  to 
declare  stock  forfeited,  the  stockholders  will  not- 
withstanding an  attempted  forfeiture  be  responsible 
to  creditors  for  debts  of  the  corporation'.*  And 
where  the  deed  of  settlement  of  a  joint-stock  com- 
pany, does  not  authorize  the  board  of  directors  to 
forfeit  the  shares  of  a  member  for  a  given  cause  or 
in  a  given  manner,  then  a  forfeiture  for  such  cause 
or  in  such  manner  will  be  set  aside  as  ultra  vires,  and 
the  stockholder  will  be  put  upon  the  list  of  oontribn- 
tories.*  An  ultra  vires  surrender  of  shares  cannot 
be  made  valid  by  referring  it  to  the  power  of  for- 
feiture.^ This  principle  does  not  of  course  extend 
to  the  release  of  one  who  never  was  bound  as  a 
stockholder.*' 

Cktllusive  forfeitures.  If  a  stockholder  procures 
his  shares  to  be  forfeited  by  collusion  with  the  direc- 


tors for  the  purpose  of  unloading  the  burden  and 
escaping  the  liability  which  attends  them,  this  will 
not  discharge  his  liability  to  creditors  in  ease  the 
company  becomes  insolvent,*  unless  the  creditors 
assent  thereto.' 

[$  1561]  (c)  Defective  or  Irregular  Forfeitnie. 
If  the  forfeiture  is  invalid  in  respect  of  something 
which  the  parties  cannot  waive  and  which  cannot  be 
cured  by  their  acquiescence,  the  stockholder  remains 
liable  to  the  company 's  creditors  in  the  event  of  its 
insolvency.*  On  the  other  hand,  where  there  has 
been  a  mere  irregularity  in  making  a  bona  fide  for- 
feiture within  the  company's  powers,  if  both  the 
company  and  the  stockholder  treat  the  forfeiture  as 
valid,  it  will  be  held  such  as  against  the  company's 
creditors.*  When  a  resolution  grants  to  the  stock- 
holder upon  the  payment  of  a  portion  of  his  assess- 
ment the  right  to  forfeit  his  stock,  the  stockholder 
must  comply  with  all  the  terms  thereof,  as  that  of 
giving  his  assent  within  a  certain  day,  and  if  he  fails 
so  to  do,  he  loses  his  right  to  forfeit.^* 

[i  1562]  (8)  Holders  of  Void  or  Canceled 
Stock.^^  Ordinarily  stockholders  whose  shares  are 
for  any  reason  void  are  not  liable  to  creditors  of  the 
corporation,^*  at  least  in  the  absence  of  a^ny  ele- 
ments of  estoppel  by  their  conduct.'*  And  where 
shares  were  illegally  issued  and  subsequently  with- 


port  of  this  view  it  has  been  said  that 
the  right  to  collect  from  the  stock- 
holder for  corporate  debts  after 
forfeiture  without  Klvlng  the  stock- 
holder the  right  to  the  stock  Is  mani- 
fest Injustice;  that  there  Is  no 
method  by  which  the  corporation  can 
be  compelled  to  reinvest  the  stock- 
holder with  the  stock;  and  that  If  a 
creditor  can  collect  such  unpaid  sub- 
scription after  forfeiture,  and  give 
the  stockholder  the  right  to  be  rein- 
vested with  the  stock,  it  gives  the 
creditors  the  power  to  overrule  the 
directors  In  the  matter.  Mills  v. 
Stewart,  62  Barb.  444  [afC  41  N.  Y. 
884].  .(2)  And  against  the  objection 
that  the  creditor  trusted  the  corpora- 
tion upon  the  faith  of  the  liability 
of  the  stockholders  to  him,  and  that 
It  would  be  unjust  to  deprive  him  of 
this  remedy  by  the  forfeiture  of  the 
stock,  it  was  said:  "The  answer  to 
this  is,  that  he  can  only  rely  upon 
the  liability  of  the  stockholder,  sub- 
ject to  the  power  of  the  company  to 
discharge  the  same,  by  receiving  pay- 
ment, or,  if  they  deem  it  for  the  in- 
terest of  all  concerned,  forfeiting 
the  stock.  This  the  party  dealing 
with  the  comnany  is  oresumed  to 
Know,  ana  lo  reir  mucn  more  upon 
the  capacity  and  fldellty  of  the  direc- 
tors, than  upon  any  liability  of  the 
stockholders.  Again,  when  the  stock- 
holder has  paid  In  full  for  his  .stock, 
he  Is  entitled  to  It.  This  he  can  never 
obtain  after  forfeiture,  although  com- 
pelled to  pay  the  entire  price  thereof 
to  a  creditor  of  the  company.  The 
legislature  could  never  have  Intended 
a  result  so  unjust  to  the  stockholder." 
Mills  V.  Stewart,  41  N.  T.  384,  390:- 

[b]  Bnle  applied. — (1)  "Where  a 
building  association  organized  under 
Li.  (1861)  c  122,  exercised  its  option 
under  its  articles  of  association,,  and 
declared  the  rights  of  defaulting  sub- 
scribers forfeited,  and  kept  the 
money  paid  in  by  such  subscribers, 
and  the  lots  representing  the  shares 
forfeited  were  sold  by  the  associa- 
tion, the  stockholders  were  not,  in 
the  absence  of  fraud,  liable  to  the 
creditors  of  the  association  for  their 
unpaid  stock  subscriptions."  Leigh- 
ton  V.  Lelghton  Lea  Assoc,  122  NTS 
189.  (2)  Tt  seems  that  In  order  that 
a  stockholder  shall  be  liable  for  the 
debts  of  a  corporation,  where  its 
capital  stock  has  not- been  fully  paid 
in,  he  must  be  a  stockholder  in  fact, 
and  not  merely  a  subscriber  whose 
stock  has  been  forfeited,  and  who  no 


longer  holds  it.  Wheeler  v.  Millar, 
90  N.  T.  353,  IB  NYWklyDIg  518  faff 
24  Hun    641,    12    NTWkfyDlg   4531. 

[c]  Xzresulartties  In  jprooMdla4rs 
prior  to  forfeltnz*. — stockholders 
whose  shares  have  been  forfeited  to 
the  company  cannot  be  placed  on  the 
list  of  contrlbutorles  merely  because 
there  have  been  irregularities  in  the 
proceedings  prior  to  forfeiture.    In  re 


Wade  Co^  2  Alta.  L.  119  ffoll  Spack- 
man  v.  Bvans,  L.  R.  S  H.  L.  1711; 
Common  v.  HoArthur,  S8  Can.  S.  C. 
229. 

88.  Companies  Aef  of  18<2  (26  & 
26  Vict,  c  89  <  38). 

99.  In  re  Blakely  Ordnance  Co.,  L. 
R.  6  Ch.  63;  In  re  Accidental,  etc., 
Ins.  Corp.,  L.  R.  4  Ch.  266. 

1.  In  re  Wade,  2  Alta.  £i.  118; 
Ladies'  Dress  Assoc  v.  Pulbrook, 
tl900r  2  Q.  B.  276. 

5.  Dixon  V.  New  Orleans  Fire- 
men's Ins.  Co.,  11  Rob.   (La.)   262. 

3.  In  re  Agriculturist  Cattle  Ins. 
Co.,  L.  R.  E  Ch.  79;  Spackman  v. 
Evans,  L.  R.  3  H.  L.  171;  Matter  of 
St.  Marylebone  Joint  Stock  Banking 
Co.,  S  De  O.  &  Sm.  198,  64  Reprint 
443. 

4.  In  re  tlnlted  Service  C!o.,  Ii.  R. 
6  Ch.  707;  In  re  Esparto  Trading  0>., 
12  Ch.  D.  191. 

6.  Ooldsmld's  Case,  16  Beav.  362, 
61  Reprint  779:  Matter  of  Joint- 
Stock  Co.'s  Wlndlnp-up  Acts,  1  De  G. 
J.  &  S.  495,  66  EngCh  384,  46  Reprint 
196;  Matter  of  Agriculturist  Cattle 
Ins.  Co.,  3  De  Q.  J.  &  S.  41,  68  EngCh 
32,  46  Reprint  563;  Dixon  v.  Evans,  L. 
R.  S  H.  L.  606  [rev  L.  R.  5  Ch.  79J. 

e.  XT.  S^-Upton  V.  Tribllcock,  91 
TT.  S.  46,  23  L.  ed.  203;  Putnam  v. 
New  Albany,  etc.,  R.  Co.,  16  Wall. 
390,  21  L.  ed.  361:  Upton  v.  Hans- 
brough,  28  F.  C!aa.  No.  16,801,  3  Blss. 
417. 

Conn. — ^Mann  v.  C^ooke,  20  Conn. 
178. 

Mo. — ^Pickering  v.  Templeton,  2  Mo. 
A.  424. 

N.  T.— Mills  V.  Stewart.  41  N.  J. 
384-  Slee  v.  Bloom,  19  Johns.  466,  10 
AmD  273;  Sagory  v.  Dut)ois,  3  Sandf. 
Ch.  466. 

Pa. — Bedford  R.  Co.  v  Bowser,  48 
Pa.  29. 

Bng. — Matter  of  Vale  of  Neath, 
etc..  Brewery  Co.,  3  De  Q.  &  Sra.  244, 
64  Reprint  463;  In  re  London,  etc.. 
Starch  Co.,  L.  R.  6  Eq.  77;  In  re  Agri- 
cultural Cattle  Ins.  Co.,  L.  R.  1  CHi. 
161  ■  [overr  Matter  of  Agricultural 
Cattle  Ins.  Co.,  4  De  Q.  F.  &  J.   666. 


65  EngCh  442,  45  Reprint  1S041; 
In  re  Natal  Inv.  Co.,  L.  R.  6  Ch.  22; 
In  re  United  Service  Co./  L.  R.  6 
Ch.  707;  Matter  of  St.  Marylebone 
Joint  Stock  Banking  Co.,  t  X>e  G.  ft 
Sm.  198,  64  Reprint  443;  Spackman  v. 
Evans,  ti.  R.  8  H.  L.  171  [dlsm  app  11 
Jur.  N.  S.  207];  Matter  of  Joint  Stock 
Co.'s  Windlng-Up  Acts,  4  Kay  &  J. 
306,  70  Reprint  127. 

7.  Slee  V.  Bloom,  IB  Johns.  (N.  T.) 
466,  10  AmD  278. 

B.  Crlssey  v.  Cook,  67  Kan.  20,  72 
P  641;  Garden  Gully  United  Quarts 
Min.  Co.  V.  McLlster,  1  App.  Caa.  39; 
In  re  Esparto  Trading  Co.,  12  Ch.  D. 
191:  In  re  Alma  Spinning  Co..  16  Ch. 
D.  681,  7  ERC  589. 

'  9.  Crlssey  v.  Cook,  67  Kan.  30,  73 
P  641;  In  re' North  Hallenbeagle  Mln. 
Co.,  L.  R.  2  C3i.  821;  In  re  Financial 
Corp.,  Ii.  R.  3  Ch.  714;  In  re  Tavistock 
Ironworks  Co.,  L.  R,  4  Bq.  233;  Mat- 
ter of  Joint-Stock  Co.'s  Windlng-Up 
Acts,  1  De  G.  J.  &  S.  496,  <e  E^ngCh 
884,  46  Reprint  196;  Re  State  F.  Ina 
Co.,  32  L.  J.  Ch.  135;  In  re  Australian 
Direct  Steam  Nav.,  3  Ch.  D.  661  [app 
dlsm  5  Ch.  D.  70]. 

[a]  niturtrstloiis^— (1)  Failure  to 
pass  formal  resolution.  In  re  North 
Hallenbeagle  Mln.  Co.,  L.  R.  2  CIi. 
821.  (2)  Shares  forfeited  illegally 
subdivided.  In  re  Financial  Corp.,  L. 
R.  2  Ch.  714.  (8)  Forfeiture  oy  a 
minority  of  the  directors.  Hatch  v. 
Lucky  Bill  Mln.  Co.,  26  Utah  405,  71 
P  866;  In  re  Tavistock  Ironworks  Co., 
L.  R.  4  Eq.  233. 

[b]  'When  forfeiture  prammad^- 
Matter  of  Joint  Stock  {3o?s  Winding- 
up  Acts,  4  De  G.  &  J.  437,  61  EngCJi 
344,  45  Reprint  169  [rev  on  this  point 
5  Jur.  N.  S.  617]. 

10.  In  re  Agriculturists*  Cattle 
Ins.  Co.,  L.  R.  1  Ch.  611. 

11.  BaaMdles  aa  to  invwlld  aad 
irrHmlar  atook  raaazalljr  see  supra 
St  667-697. 

13.  Tschumi  v.  Hills,  6  Kan.  A 
649,  51  P  619;  In  re  London,  etc.,  Ina 
Corp.,  L.  R.  4  Ch.  682;  Page  v.  Austin, 
10  Can.  S.  C.  132. 

[a]  Ovailaaaa  of  atocfc— Since  an 
overissue  of  stock  is  void  the  holders 
thereof  do  not  become  stoclcholdera 
and  are  not  subject  as  such  to  a 
statutory  liability  to  creditors  of  the 
corporation.  Page  v.  Austin,  10  Can. 
S    C     132 

"  13.    Andrews  v.  National  Fdy.,  etc. 
Works,  76  Fed.  168,  22  CCA  110. 

I^UblUtT  as  affaetad  by  astopprt 
see  Infra  I  1661. 


For  later  o»sas,davaIopmaiit«  and  ehaacaa  in  tha  law  a«e  cumulative  Annotations,  same  title,  page  and  note  nnmbar. 
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drawn  and  canceled,  a  person  to  wliom  they  were 
issned  cannot  be  held  liable  by  a  creditor  who  became 
such  after  the  stock  was  canceled.^* 

[i  1563]  (9)  Estoppel  to  Deny  Liability  u 
Stockholdffir.  It  is  a  role  of  very  general  applica- 
tion that  a  person  may  estop  himself  by  his  conduct 
in  holding  himself  out  as  a  stockholder  of  a  eorpora- 

14.  HoIIlngshead  v.  Woodward,  S5 
Hun  410  [rev  on  other  grounds  107 
N.  T.  96.  ii  NB  621]. 

16.  TT.  S. — Scott  V.  Deweese,  181  TJ. 
8.  202,  21  set  585,  45  L..  ed.  622:  Key- 
ser  V.  Hltz.  133  U.  S.  138,  10  SCt  290, 
33  L.  ed.  631:  Oermanla  Nat.  Bank  v. 
Case,  99  U.  S.  828,  25  Li.  ed.  448:  In 
re  Sharood  Shoe  Corp.,  192  Fed.  946: 
AIsop  v.  Conway,  188  Fed.  568,  110 
CCA  366  [certiorari  den  223  U.  S.  720, 
32  SCt  523,  66  L..  ed.  629];  Brown  v. 
AUebach,  166  Fed.  488   [rev  on  other 

g'ounds  179  L.  ed.  32,  103  CCA  16]; 
echt  V.  Phenlx  Wool  Co.,  121  Fed. 
188;  Sigua  Iron  Co.  v.  Oreene,  88  Fed. 
207,  31  CCA  477;  Wells  v.  Larrabee, 
36  Fed.  866.  2  LRA  471;  Brown  v. 
Finn,  34  Fed.  124  (aff  142  U.  S.  66, 
12  act  136,  35  L.  ed.  9361;  Hobart  v. 
Johnson.  8  Fed.  493,  19  Blackf.  359; 
Upton  v.  Hansbrough.  28  F.  Cas.  No. 
16.801,  3  Bies.  417. 

Ala. — Lehman  v.  Warner,  61  Ala. 
456. 

Cal.— Abbott  v.  Jack.  136  Cal.  610, 
69  P  267;  Tulare  Sav.  Bank  v.  Tal- 
bot, 131  Cal.  45,  63  P  172;  O'Connor  v. 
Wltherby,    111    Cal.    523,    44    P    227; 


tion  and  by  his  dealings  with  it  as  stockholder  to 
deny  his  liability  as  such  for  corporate  debts.^*  In 
other  words  "the  law  will  take  him  at  his  word  and 
deal  with  him  as  if  he  were  in  fact  a  stockholder, 
whether  he  was  or  not."^*  If  he  has  been  held  out 
unwarrantably  and  wrongfully  as  a  stockholder,  he 
must  immediately  and  publicly  disavow  the  act  as 


Hughes  life.  Co.  v.  WUcox,  13  CaL  A. 
22,  108  P  871.  .^    _ 

Conn. — Johnston  v.  Allia,  71  Conn. 
207,   41  A  816. 

Del. — DuPont  v.  Ball,  106  A  39. 

III. — Jewell  V.  Rock  River  Paper 
Co.,  101  111.  67;  Dows  v.  Naper,  91  111. 
44;   Boggs  v.   Olcott,    40   III.   303. 

Iowa. — Tuthlll  Spring  Co.  V.  Smith, 
SO  Iowa  331,  57  NW  853. 

La. — Jackson  F.  &  M.  Ins.  Co.  v. 
"Walle,  105  La.  89.  29  S  503. 

Md. — StUtman  v.  Dougherty,  44  Md. 
«80:  Garllng  v.  Baechtel,  41  Md.  305. 

Mass. — Machinists'  Nat  Bank  v. 
Sean,  124  Mass.  81. 

Mich. — Foote  v.  arelllck,  166  Mich. 
636,  132  NW  473;  Clark  v.  B.  C.  Clark 
Mach.  Co.,  151  Mich.  416,  115  NW  416; 
Foster  v.  Row.  120  Mich.  1,  79  NW 
696.  77  AmSR  565;  Blssell  v.  Heath, 
98  klch.  472,  67  NW  686. 

Minn. — Bartlett  v.  Stephens,  137 
Minn.  213,  162  NW  288;  Bllen  v.  Rand, 
77  Minn.  110,  79  NW  606,  46  LRA  618: 
Olson  V.  State  Bank,  67  Minn.  267,  69 
NW  904.  

Hiss. — ^Allen  v.  Edwards,  93  Miss. 
719,  47  S  882. 

Mo. — Brskine  v.  Loewenstein,  82 
Mo.  301  [aS  11  Mo.  A.  5951;  Fisher 
V.  Seligman,  75  Mo.  13;  Orlswold  v. 
Seligman.  72  Mo.  110;  GuUbert  v.  Kes- 
einger,  173  Mo.  A.  680,  160  SW  17; 
Business  Men's  Assoc,  v.  Williams, 
137  Mo.  A.  575,  119  SW  439. 

Mont. — Kelly  v.  Clark,  21  Mont.  291, 
63  P  959,  69  AmSR  668,  42  LRA  621. 

Nebr.— York  Park  Bldg.  Assoc,  v. 
Barnes,  39  Nebr.  834,  83  NW  440. 

Nev. — Ross  V.  Gold  Hill  Bank.  20 
Nev.  191,  19  P  243;  Thompson  v.  Reno 
Sav.  Bank,  19  Nev.  103,  7  P  68,  3 
AmSR  797.  .  ^     ^ 

N.  H. — Osslppee  Hosiery  Mfg.  Co.  v. 
Canney,  54  N.  H.  296.  _ 

N.  f.— Wheeler  v.  Millar,  90  N.  T. 
353,  16  NYWklyDig  513;  In  re  Reci- 
procity Bank,  22  N.  Y.  9,  17;  Lyell 
Ave.  Lumber  Co.  v.  Lighthouse,  127 
App.  Dlv.  422,  121  NYS  802;  Beals  v. 
Buffalo  Expanded  Metal  Constr.  Co., 
49  App.  Dlv.  589,  63  NYS  635;  Yonker« 
Gazette  Co.  v.  Jones,  SO  App.  Dlv. 
816.  61  NYS  973;  Herries  v.  Wesley. 
13  Hun  492;  Phoenix  Warehousing  Co. 
v.  Badger,  6  Hun  293  [aff  67  N.  Y. 
294];  Perkins  v.  Hatch,  4  Hun  137 
raff  64  N.  T.  634  mem);  Dayton  v. 
Borst,  20  N.  T.  Super.  115  [aff  31  N. 
T.  436];  Quald  v.  Ratkowsky,  170 
]jvg   312 

N.  C— Haywood,  etc.,  Plank  Road 
Co.  V.  Bryan,  61  N.  C.   82. 

Oh. — Oaff  V.  Fleaher,  33  Oh.  St. 
107;  Blggio  V.  Sandheger,  10  OhS&CP 
in,  8  oSnp  13;  Ryan  v.  Miami  Val- 


ley R.  Co.,  6  Oh.  Deo.  (Reprint)  1071, 
10  AmLR  263;  Rovce  v.  Tyler,  2 
Oh.  Cir.  Ct.  176,  1  Oh.  Cir.  Deo. 
428 

dr. — ^L«e  T.  Imbrle,  IS  Or.  510,  11 
P  270. 

Pa.— Bell's  App..  115  Pa.  88,  8  A 
177,  2  AmSR  532;  McHose  v.  Wheeler, 
45  Pa.  82;  Graff  v.  Pittsburgh,  etc.,,R. 
Co.,  31  Pa.  489. 

R.  I. — Slocum  v.  Providence  Steam, 
etc.,  Co.,  10  R.  I.  112. 

Tex. — ^McWhirter  v.  Amarlllo  First 
State  BaAk,  (Civ.  A.)  182  SW  682. 

Wash. — Johns  v.  Ciother,  78  Wash. 
602.  139  P  765. 

Wis. — ^Allen  v.  Pulton,  167  Wis. 
352,  167  NW  429;  Helnze  v.  South 
Green  Bay,  etc,  Co.,  109  Wis.  99,  86 
NW  146. 

Eng. — III  re  Leeds  Banking  Co.  L. 
R.  3  Eq.  781;  Maudslay  v.  Le  Blanc, 
2  C.  &.  P.  409,  12  ECL  643;  Matter 
of  North  of  England  Joint-Stock 
Banldng  Co.,  1  De  O.  M.  &  G.  576,  50 
EngCh  444,  42  Reprint  676;  Cromford, 
etc.,  R.  Co.  V.  Lacey,  3  T.  &  J.  79, 
148    Reprint   1101. 

Can. — Re  Atlas  Iroan  Co.,  30  (TanLT 
368. 

Man. — Bank  v.  Gourley,  27  Man. 
330. 

N.  S. — In  re  Victor  Wood  Works, 
43  N.  8.  368,  7  EastLR  55. 

Ont. — In  re  Cole,   8   Ont    92. 

[a]  Tacts  held  to  oonstltnte  an 
•SMppel. — T^e  following  facts  taken 
singly  or  in  conjunction  with  each 
other,  have  been  held  to  estop  a  stock- 
holder from  denying  his  liability  as 
such  for  corporate  debts:  (1)  Pay- 
ment for  shares  either  in  whole  or 
in  part.  In  re  Sharood  Shoe  Corp., 
192  Fed.  945;  Business  Men's  Assoc. 
V.  Williams,  137  Mo.  A.  675,  119  BW 
439;  York  Park  Bldg.  Assoc,  v. 
Barnes,  39  Nebr.  834,  58  NW  440; 
Ossippee  Hosiery  Mfg.  Co.  v.  Can- 
ney, 54  N.  H  296;  Contoocook  Valley 
R.  Co.  V.  Barker,  82  N.  H.  863;  New 
Hampshire  Cent.  R.  Co.  v.  Johnson, 
30  N.  H.  390,  64  AmD  300;  Cromferd. 
etc.,  R.  Co.  V.  Lacy,  3  Y.  &  J.  79.  148 
Reprint  1101.  (2)  Payment  4n  fuU  for 
OTifi  share  and  transfer  of  other 
shares.  Pittsburgh  R.  Co.  v.  Stewart, 
41  Pa.  54.  (3)  Retaining  of  stock  for 
many  years.  Alsop  v.  Conway,  188 
Fed.  668,  110  CCA  366  [certiorari 
den  223  U.  S.  720,  32  SCt  623,  66  L. 
ed.  629];  Bell's  App,  115  Pa.  88,  8 
A  177,  2  AmSR  532:  Allen  v.  Fulton, 
167  Wis.  352,  167  NW  429.  (4)  Per- 
mitting the  issuance  of  stock  to  them, 
acquiescence  in  It  for  many  years, 
ana  failure  to  disavow  the  acts  of 
the  ofllcers  in  issuing  it.  Hecht  v. 
Phenlx  Woolen  Co.,  121  Fed.  188.  (5) 
Attendance  of  company  meetings. 
Maudslay  v.  Le  Blanc,  2  C.  &  P.  409, 
12  ECL  643;  Re  Atlas  Loan  Co.,  30 
CanLT  368.  (6)  Giving  proxies. 
Lyell  Ave.  Lumber  Co.  v.  Lighthouse, 
137  App.  Div.  422,  121  NYS  802;  Re 
Atlas  Loan  Co.,  30  CanLT  368.  (7) 
Signing  subscription  book  in  blank. 
Jewell  v.  Rock  River  Paper  Co.,  101 
111.  67.  (8)  Acceptance  of  any  of  the 
benefits  arising  from  the  ownership  of 
the  stock.  Keyser  v.  Hltz,  133  U.  S. 
138,  10  SCt  290,  S3  L.  ed.  531.  (9) 
As  for  instance,  acceptance  of  divi- 
dends. Alsop  V.  Conway,  188  Fed. 
568,  110  CCA  866  [certiorari  den  223 
U.  S.  720,  32  SCt  623,  56  L.  ed.  6291; 
Re  Atlas  Loan  Co.,  80  CanLT  368. 
(10)  Or  sharing  in  profits.  Ross 
V.  Gold  Hill  Bank.  20  Nev.  191, 
19  P  2.43;  Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,  7  P  68,  3  AmSR 
797.  (11)  Holding  a  corporate  of- 
fice which  under  the  governing  stat- 
ute can  only  be  held  by  a  stock- 
holder. Brown  v.  Finn,  84  Fed.  124 
[aff  142  U.  S.  66,  12  SCt  136,  36  L. 
ed.  936];  Haynes  v.  Brown,  36  N.  H. 


646.  Apparently  contra  see  Corwith 
V.  Culver,  69  111.  502.  (12)  Acting 
during  the  entire  existence  of  tho 
corporation  as  one  of  its  directors 
and  being  otherwise  connected  with 
its  management.  Tama  Water-Power 
Co.  v.  Hopkins,  79  Iowa  663,  44  NW 
797.  (13)  Permitting  a  corporation 
to  use  his  name  as  one  of  its  di- 
rectors  and  stockholders.  Johns  v. 
Ciother,  78  Wash.  602,  139  P  766. 
(14).  Accepting  office  in  the  corpora- 
tion and  assuming  to  act  as  direc- 
tors. Heinze  v.  South  Green  Bay 
Land,  etc.,  Co.,  109  Wis.  99,  86  NW 
146.  (15)  Voting  as  a  stockholder 
by  one  who  claims  to  hold  the  shares 
as  collateral  security  only.  Sleeper 
V.  Goodman,  67  Wis.  577,  81  NW  886. 
(16)  Although  the  rule  is  otherwise 
under  a  statute  which  provides  that 
no  person  holding  stock  as  collateral 
security  shall,  be  personally  subject 
to  any  liability  as  stockholder  and 
that  the  person  pledging  the  stock 
shall  be  considered  as  holding  it  and 
liable  accordingly.  Union  Sav.  Assoc, 
v.  Seligman,  92  Mo.  635,  15  SW  630. 
1  AmSR  776  [rev  11  Mo.  A.  142,  and 
overr  Griswold  v.  Seligman,  72  Mo. 
110].  (17)  Neglect  of  a  subscriber 
to  capital  stock  on  failure  of  the 
condition  on  which  he  subscribed  to 
have  his  subscription  immediately 
canceled  on  such  failure  coming  to 
his  knowledge,  and  allowing  himself 
to  become  charged  on  the  books  of 
the  company  and  debts  to  accrue 
against  it  oefore  taking  any  action 
toward  repudiating  the  subscription. 
Lee  V.  Imbrle,  13  Or.  510,  11  P  270. 
(18)  Taking  stock  of  a  corporation, 
'paying  value  therefor,  and  acting  in 
all  respects  as  a  stockholder,  during 
the  time  debts  of  the  corporation 
were  contracted.  Tulare  Sav.  Bank 
V.  Talbot,  131  Cal.  45,  68  P  172.  (19) 
Also,  where  a  subscriber  for  capital 
stock  of  a  proposed  corporation, 
whose  Bubscrfption  was  made  as 
trustee  for  the  company,  subscribed 
and  swore  to  the  certificate  of  its 
organization,  stating  that  his  sub- 
scription was  to  the  capital  stock, 
which,  under  Gen.  St.  {  1947,  must 
have  been  subscribed  bona  fide  be- 
fore the  company  could  do  business, 
and  then  filed  it  with  the  secretary 
of  state  and  the  town  clerk  of  the 
town  where  the  company  was  located, 
and  published  it  in  a  newspaper  in 
such  town,  as  required  by  statute, 
it  was  held  that,  as  against  creditors 
of  the  insolvent  company  Who  dealt 
with  it  in  reliance  on  the  subscrip- 
tion, the  subscriber  coilld  not  deny 
that  the  subscription  was  binding  on 
him.  Johnston  v.  Allis,  71  (jonn. 
207,  41  A  816.  (20)  Where  unpaid 
stock  was  purchased  by  brokers  for 
customers,  and  the  brokers  knew 
that  the  stock  was  transferred  to 
them  on  the  books  of  the  corpora- 
tion, and  did  not  repudiate  the  trans- 
action, but  remained  stockholders  of 
record  while  the  corporation  became 
indebted  tq  creditors  and  until  after 
an  assessment  by  the  corporation's 
receiver,  they  were  liable,  although 
they  were  not  the  real  owners  of  the 
stock.  Brown  v.  Allebach,  166  Fed. 
488  [rev  on  other  grounds  179  Fed. 
32,  108  CCA  16].  To  same  effect 
McIUm  v.  Glenn,  66  Md.  479,  8  A 
130. 

[b]  Xnle  appUcd. — ^A  subscriber  to 
bank  stock,  who  gave  his  note  there- 
for in  violation  of  Constr.  art.  12  i 
6,  prohibiting  issuance  of  corporate 
stock  except  for  property  actually  re- 
ceived, is  estopped  to  assert  invalid- 
ity of  transaction  in  suit  to  enforce 
the  note  for  the  benefit  of  creditors. 
Thompson  v.  Amarlllo  First  State 
Bank,  (Tex.  Civ.  A.)  211  SW  977. 

16.    Allen  V.  Edwt^ds,  a|  1^^.|719, 
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soon  as  he  discovers  it  or  he  vill  be  taken  to  have 
ratified  it  so  far  as  it  affects  the  rights  of  creditors.*' 
Nevertheless  in  order  to  work  an  estoppel  it  is  essen- 
tial that  the  parties  setting  it  up  should  have  been 
misled  thereby.*' 

When  BO  issne  of  stock  is  void  it  has  been  held 
that  the  holder  cannot  estop  himself  by  conduct  to 
deny  his  liability  as  stockholder  for  debts  of  the 
corporation.^*  It  has  been  so  held  when  the  corpora- 
tion is  absolutely  without  power  to  increase  its 
stock  above  a  designated  limit  in  which  case  the 
acquiescence  of  the  stockholder  can  neither  g^ve  it 
validity  nor  bind  him  or  the  corporation.**  How- 
ever, it  has  been  held  that  "it  is  no  defense  to  liabil- 
ity for  unpaid  stock  that,  the  stock  having  been 
issued  without  consideration,  contrary  to  the  con- 
stitutional provision,  the  issue  was  ultra  vires  and 
void ;  the  ultra  vires  feature  of  the  transaction  being, 
not  the  issuance,  but  the  failure  to  exact  paytnent 
for  the  stock,  and  the  agreement  that  it  need  not  be 
paid  up."** 

[i  1564]  1>.  Time  of  Attaehiiic  of  Debt  as  Af- 
feeUas  LlMility.**  The  general  rule  is  that  in  the 
absence  of  some  special  statutory  or  constitutional 
780.  47  S  S82.  ■ 

17.  Md.— Stlllmaa  v.  Dougherty,  44 
Md.  880;  Hager  v.  Cleveland,  36  Md. 
476. 

U«aa.— Chase  v.  Uerrlmack  Bank. 
19  Pick.  664,  81  AxaD  163. 

Minn. — ^Bartlett  v.  Stephens,  187 
Minn.  818,  168  NW  888. 

Mo. — KanwiB  City  Hotel  Co.  v.  Har- 
ris, 61  Mo.  464. 

N.  H. — Haynes  v.  Brown.  36  N.  H. 
646. 

N.  C. — ^Haywood,  etc. 'Plank  Road 
Co.  V.  Bryan,  51  N.  C.  88. 

Pa. — MoHose  v.  Wheeler,  46  Pa.  88. 

8.  C. — Greenville,  etc.,  R.  Co.  v. 
Coleman,  8S  S.  C.  U  118. 

Wash. — Johns  v.  Clotber,  78  Wash. 
602,  189  P  756. 

Can. — Re  Standard  V.  Ins.  Co.,  12 
Can.  S.  C.  644  [12  Ont.  A.  486  (aft  7 
Ont.    448)]. 

See  also  Casey  v.  QalU,  94  U.  S. 
678,  680,  24  L.  ed.  168,  307  (where  the 
rule  and  the  decision  upon  which  It 
rests  Is  stated  by  Swayne,  J.,  which 
decision  was  quoted  and  followed  In 
Re  Canada  Cent.  Bank,  26  CanliJNS 
238.  240). 

And  see  further  the  following  Eng- 
lish cases  of  jolnt-stook  membership 
which  support  the  rule:  Dickinson  v, 


Valpy,  10  B.  A  C.  128,  21  ECL  63,  109 
Reprint  399,  19  BRC  423;  Harvey  v. 
Kay,  9  B.  &  C.  366.  17  ECL  163,  109 
Reprint  132;  Doubleday  v.  Muskett,  7 
Blng.  110,  20  ECL  58,  131  Reprint  43; 
Ellis  V.  Scbmceck,  6  Bing.  521,  16 
ECL  702,  130  Reprint  1163;  Perrlne 
V.  Hone,  4  Bine.  28,  13  ECL  384,  130 
Reprint  678,  2  C.  &  P.  401. 

A  very  different  rule  of  diligence 
Is  required  between  him  and  the 
creditors,  than  is  required  as  between 
him  and  the  corporation.  It  is  his 
duty  to  use  a  high  degree  of  care 
and  diligence  to  see  that  creditors  are 
not  misled  by  his  conduct."  Bartlett 
V.  Stephens,  137  Minn.  213,  217,  163 
NW  288. 

ra]  Aeta  not  unonatlsf  to  xatlfl- 
oatlOB^— (1)  Defendant  agreed  to 
subscribe  to  the  stock  of  a  company, 
provided  a  certain  appointment  was 
secured  for  htm,  but  declaring  at  the 
same  time  that  he  could  not  then 
subscribe  for  the  stock.  He  subse- 
quently authorized  the  party  solicit- 
ing his  subscription  to  the  stock  to 
appear  for  him  by  proxy  at  the  meet- 
ing of  the  stockholders.  In  anticipa- 
tion of  his  future  subscription  to 
the  stock,  which  was  never  made.  It 
was  held  that  such  proxy  was  not  a 
ratification  by  defendant  of  the  act 
of  the  one  to  whom  it  was  given  In 
having  signed  defendant's  name  on 
the  stock  Dook  of  the  company  as  a 
subscriber  without  his  knowledge  or 


consent.  McClelland  v.  Whlteley,  15 
Fed.  322,  11  Blss.  444.  (2)  Where  the 
secretary  of  a  corporation,  on  being 
directed  by  the  pledgee  of  stock  to 
issue  a  certificate  to  him  as  such,  en- 
tered his  name  on  the  books  as  a 
stockholder,  and  Issued  a  certificate 
to  him  as  such,  he  did  not  ratify 
the  act  of  the  secretary,  so  as  to  make 
himself  a  stockholder  as  to  creditors 
of  the  corporation,  by  retaining  the 
certificate,  he  having  offered  It  to 
the  secretary  to  correct,  and  having 
retained  it  temporarily  only  on  the 
repeated  refusal  to  correct  It  until 
return  of  the  vice  president  to  sign 
a  new  certificate.     Welch  v.  Olllelen, 

147  Cal.  571.  82  P  248. 
[hi     Kaohes  amonntlnif  to  eatomeL 

— (1)  After  a  delay  oi  six  months 
before  discovering  the  fraud,  and  a 
further  delay  of  four  months  until 
bankruptcy  of  the  corporation,  with- 
out taking  any  efCectlve  steps  to  se- 
cure a  cancellation  of  the  stock,  dur- 
ing all  of  which  time  the  corpora- 
tion was  doing  business  and  incurring 
debts,  the  stockholder  must  be  held 
to  have  lost  his  right  to  secure  re- 
lief from  liability  to  corporate  credi- 
tors. Bartlett  v.  Stephens,  137  Minn. 
213,  163  NW  288.  (2)  It  Is  not  laches, 
estopping  one  to  deny  his  liability  as 
a  stockholder  to  creditors  of  a  cor- 
poration, who  became  such  after  t^ls 
name  appeared  as  a  stockholder  on 
the  books  of  the  corporation,  but 
without  knowledge  of  that  fact,  that 
there  was  a  delay  of  four  weeks  in 
having  the  entry  corrected,  he  hav- 
ing, on  the  day  after  the  secretary 
erroneously  Issued  a  certificate  of 
stock  to  him  as  a  stockholder,  Instead 
of  as  a  pledgee  of  stock,  applied  to 
the  secretary  for  correction  of  the 
mistake,  and  the  secretary  having 
promised  this  as  soon  aa  the  vice 
president  returned,  so  that  he  could 
sign  a  new  certificate,  which  they 
supposed  necessary  before  correction 
could  be  made  on  the  books.  Welch 
V.  Glllelen,   147   Cal.  571,  82  P  248. 

18.  Dleterle  v.  Ann  Arbor  Paint, 
etc.,  Co.,  143  Mich.  416,  107  NW  79: 
Re  Pakenham  Pork  Packing  Co..  12 
Ont.  L.  100,  4  OntWR  22,  7  OntWR 
658. 

ral  raeta  not  amoiuitinf  to  an  ••• 
toppSL— One  whose  name  never  ap- 
peared among  the  original  Incorpora- 
tors nor  on  the  list  of  stockholders 
and  to  whom  no  stock  was  ever  is- 
sued did  not,  by  participating  in  one 
meeting  In  which  he  repudiated  all 
further  liability  on  his  subscription, 
estop  himself  from  questioning  any 
liability  upon  the  subscription.  Dle- 
terle  V.    Ann    Arbor   Paint,    etc.,   Co., 

148  Mich.   416,  107  NW  79. 


provision  providing  otherwise  a  stockholder  is  liable 
for  debts  of  the  corporation  contracted  before  he 
became  a  stockholder  as  well  as  for  debts  contracted 
after  he  acquired  that  status.*'  The  liability 
'attaches,  n6t  merely  to  those  who  were  members  at 
the  time  or  before  the  debt  was  contracted,  but  to 
those  who  were  such  either  (1)  when,  by  reason  of 
the  stoppage,  dissolution,  or  winding-up'*  of  the 
company,  the  right  to  transfer  shares  ceased;  or,  (2) 
in  the  case  of  direct  proceedings  by  creditors 
against  stockholders,  when  the  right  of  the  creditor 
against  the  stockholder  became  fixed  in  an  appro- 
priate proceeding.*'  However,  this  rule  has  been 
materially  modified  by  statutes  or  constitutional 
provisions  in  many  jurisdictions.**  Of  course  the 
liability  of  a  stockholder  is  limited  to  debts  con- 
tracted during  his  membership  where  it  is  expressly 
so  provided  by  statute.*'  Under  statutes  which 
impose  a  liability  in  the  nature  of  that  of  partners 
on  stockholders  for  debts  of  the  corporation,  only 
those  are  liable  who  were  members  of  the  company 
at  the  time  the.  debt  was  contracted,**  in  other 
words,  a  member  is  not  liable  for  debts  of  the  citrpo- 
ration  which  were  contracted  before  he  became  a 
le.  ScovlU  V.  Thayer,  106  U.  S. 
143,  26  L.  ed.  968;  Tschuml  v.  Hills. 
6  Kan.  A.  640,  649,  61  P  619;  Page  v. 
Austin,  10  Can.  S.  C  182. 

[a]  OonAnot  not  oxaatinc  satoppaL 
— Where  an  issue  of  stock  la  void, 
the  party  to  whom  It  Is  Issued  Is  not 
estopped  to  set  up  Its  Invalidity  by 
the  fact  that  he  attended  tbe  meet- 
ing at  which  it  was  voted  to  issue  the 
stock,  or  that  he  received  and  held 
certificates  therefor,  or  that  the  offi- 


cers and  agents  of  the  company  rep- 
resented its  capital  to  be  equal  to  the 
amount  of  both  its  authorised  and  un- 
authorized stock.  ScoviU  V.  Thayer, 
105    U.   S.    143,    26    L.   ed.    968. 

80.     See  cases  supra  note   19. 

n.  Du  Pont  V.  Ball,  (Del.)  106  A 
39,  40. 

aa.  UahlUtj  as  tatwsen  traas- 
fsror  and  tzmaafaiaa  see  infra  {  1581. 

33.  Maine  Trust,  etc.,  Co.  v.  South- 
em  L.  &  T.  Co.,  92  Me.  444,  43  A  24; 
Curtis  V.  Harlow,  12  Mete.  8.  See 
Middletown  Bank  v.  MagiU,  5  Conn.  28 
(where  this  doctrine  Is  inferentially 
held). 

Ooastitnttonal  and  atatatorr  pro- 
vlaloaa  uMuoUag  IlabiUty  see  infra 
(   1597. 

94.  Tn  re  Asiatic  Banking  Corp., 
L.  R.  6  Ch.  298. 

SS.  Longley  v.  Little,  26  Me.  162; 
Nixon  V.  Brownlow,  11  Exch.  550,  156 
Reprint  949  [afC  3  H.  &  N.  686,  167 
Reprint  643]. 

ae.     See  Infra  {{  1580,  1597. 

97.  Reeder  v.  Maranda,  66  tnd.  486; 
Longley  v.  Little,  26  Me.  162. 

88.  Cal.— Yule  v.  Bishop.  138  Cat. 
B74,  65  P  1094;  Winona  Wagon  Co. 
V.  Bull.  108  Ctil.  1,  40  P  1077s  Ijarra- 
bee  V.  Baldwin,  35  Cal.  165;  Davidson 
V.  Rankin.  34  CM.  503;  Mokelumne 
Hill  Canal,  etc.,  Co.  v.  Woodbury. 
14  Cal.  265.  See  also  Wills  v.  Wool- 
ner,  21  Cal.  A.  528,  132  P  288. 

111.— Schaluoky  v.  Field,  124  HI.  617. 
16  NB  904,  7  AmSR  399;  Fuller  v. 
Ledden,  87-  HI.  810.  ^   ,  . 

Ind. — ^WilUsims  v.  Hanna,  .40  Ind. 
535. 

Mass. — Sordman  v.  Osbom,  23 
Pick.  296.  .   „ 

N.  H.— ^niesley  ▼.  Pierce,  88  K  H. 
388. 

N.  T. — (3onant  v.  Van  Schaick,  84 
Barb.  87;  Tracy  v.  Tates.  18  Bat*. 
152;  MoCullough  v.  Moss.  6  Den.  667; 
Harger  v.  McCullough,  2  Den.  119; 
Freeland  v.  McCullough,  1  Den.  414, 
43  AmD  686;  Adderly  v.  Storm.  6 
Hill  624;  Moss  v.  Oakley,  8  Hill  266; 
Judson  V.  Rossle  Oalena  Co.,  9  Paige 
698,  88  AmD  669. 

And  see  Rager  v.  Cleveland,  86 
Md.  476  (which  sustains  this  propo- 
•ition  by  inference). 


For  later  oaaa8,d«v«l«vauat8  and  okanf  a«  In  the  law  a^  cumulative  AaaotationB,  aame  tltla,  page  and  note  nnmber. 
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member  or  after  his  relationship  as  snob  to  the  cor- 
poration had  ceased,'*  in  the  absence  of  some  act 
of  commission  or  omission  on  his  part  amounting  to 
an  estoppel.*"  Under  a  statute  im|M>sing  liability  for 
debts  contracted  while  stock  is  held  by  the  stock- 
holder a  debt  is  to  be  regarded  as  contracted  at  the 
time  when  it  becomes  a  fixed  liability.*^  Where  a 
debt  is  evidenced  by  a  note  in  renewal  of  a  previous 
one  it  has  been  held  that  each  note  given  in  renewal 
is  to  be  r^arded  as  a  new  contract  and  a  new  debt.*' 
But  this  rule  does  not  apply  in  the  case  of  a  note 
given  for  a  previous  book  account  debt;  this  is  not 
the  creating  of  a  new  debt,  but  the  giving  of  a 
higher  security  for  an  existing  debt;  and  therefore, 
where  the  liability  attaches  to  those  who  were  stock- 
holders at  the  time  the  debt  was  contracted,  it  is 
tumecessary  for  the  declaration  of  a  creditor,  in  an 
action  at  law  against  a  stockholder,  to  state  that 
defendant  was  a  stockholder  when  the   note    was 

Compare  Mlddletown  Bank  v.  Ha- 
xlll.  6  Conn.  28  (holding;  that  where 
the  charter  of  a  corporation  provides 
that  the  persons  and  property  of  the 
members  of  the  corporation  shall  at 
all  times  be  liable  for  all  debts  due 
by  the  corporation,  one  who  was  a 
member  at  the  time  the  debt  was  con- 
tracted, but  who  had  transferred  his 
stock  before  an  action  of  assumpsit 
was    brought,    was    not    liable). 

S*.     Chesley  v.  Pierce,  32  N.  H.  S88. 

Ml     See  supra  J  1563. 

81.  Bottlers'  Seal  Co.  T.  Balney, 
2S6  N.  T.  369,  122  NE  200. 

[a]  niBBtMttloii.— Where  a  corpo- 
ration secures  the  right  to  make,  use, 
and  sell  a  patented  article  for  a 
period  less  than  the  full  period  of 
the  patent,  in  consideration  of  an 
agreement  to  pay  royalties  not  less 
In  amount  than  certain  stipulated 
sums  annually,  the  debt  is  not  con- 
tracted at  the  time  of  securing  the 
right,  and  hence  a  stockholder  who 
obtains  unpaid  stock  thereafter  is 
liable  to  the  extent  of  his  stock  not 
paid  for  for  royalties  coming  due 
while  he  is  the  owner.  Bottlers' 
Seal  Co.  V.  Rainey,  225  N.  T.  369,  122 
NE  200. 

32.  Castleman  v.  Holmes,  4  T.  J. 
Marsh.  (Ky.)  1;  Mllllken  v.  White- 
bouse,  49  Me.  527.  See  also  Hyman 
V.  Coleman,  82  Cal.  650,  23  P  62,  16 
AmSR  178  (holding  that  If  renewals 
are  claimed  to  extinguish  an  old  debt 
and  create  a  new  one,  the  complaint 
must  allege  defendants  were  stock- 
holders of  the  corporatlo  when  the 
renewals  were  made). 

B*1«M*  by  azeontlon  of  new  note 
see  infra  9  1623. 

,»?^-^^^?'»"^  V-  McCullough,  1  Den. 
(N.    T.)    414.   43   AmD   685. 

34.  Windham  Provident  Sav.  Inst. 
T.   Sprague,    43  Vt.  B02. 

Jf ^  .J?  "iJIVOtt  of  this  view  it  was 
f,**A^.^*'»  creation  of  this  additional 
liability  seems  to  have  been  intend- 
ed as  a  check  upon  the  directors  and 
stockholders  in  the  contraction  of 
debts,  and  to  have  been  imposed.  In 
some  sort,  as  a  penalty  for  the  in- 
fraction of  that  part  of  the  clause 
prohibiting  the  contraction  of  debts 
beyond  three-fourths  its  capital  paid 
n.  It  declares  that.  In  such  a  case, 
they  shall  lose  the  protection  of  their 
charter,  and  stand  related  to  the 
creditors  as  a  body  of  Individual 
debtors  To  visit  this  penalty  upon 
any  others  than  those  who  caused 
Oie  infraction  of  the  charter  would 
pc  manifestly  unjust  as  well  as  un- 
intended. Those  holdlne  the  rela- 
tion of  directors  and  stockholders  to 
the  company  at  the  time  the  suit  Is 
Drought,  may  not  have  added  a 
farthing  to  the  indebtedness  of  the 
conipany,  and  so  be  entirely  Inno- 
cent of  any  infraction  of  the  pro- 
hibitory clause  in  the  charter." 
Windham  Provident  Sav.  Insti  v. 
Sprague.  43  Vt.  50?.  611. 
,«*&^*ft??«!:-^-™t»,  1S»  XT.  8.  188, 
10  act  290.  88  L.  ed.  681:  Simmons 
V.  Rill,  96  Mo.  679.  10  SW  61;  In  rs 


L.  R.  3  _^ 

30.  U.  S. —  Hawkins  v.  Glenn,  131 
V.  B.  319,  9  set  789,  38  L.  ed.  184: 
Richmond  v.  Irons,  121  V.  S.  27,  7 
set  788,  30  L.  ed.  864  [dist  Whitney 
V.  Butler,  118  U.  S.  656,  7  SCt  61,  30 
Zi.  ed.  2661;  Oermanla  Nat.  Bank  v. 
Case,  99  U.  S.  628,  25  L.  ed.  448: 
Pullman  v.  Upton,  96  U.  S.  328,  24 
Ii.  ed.  818;  In  re  Grand  Rapids  Fur- 
niture Agency,  209  Fed.  483;  Black- 
burn V.  Irvine,  206  Fed.  217.  123  CCA 
406  [aft  198  Fed.  360]:  Morris  V. 
Dunbar,  177  Fed.  169,  100  CCA  «21; 
Knickerbocker  Trust  Co.  v.  Myers, 
133  Fed.  764  Taft  139  Fed.  Ill,  71  CCA 
199,  1  LRANS  1171]:  Borland  v. 
Haven,  37  Fed.  894.  13  Sawy.  561 
tapp  dism  169  U.  S.  255.  15  SCt  1039, 
40  Li.  ed.  140]  (under  California 
code):  Welles  v.  tarrabee,  36  Fed. 
866,  2- LRA  471;  Irons  v.  Manufac- 
turers' Nat.  ?3ank,  27  Fed.  591  [rev 
on  other  grounds  121  U.  S.  27,  7  SCt 
788,  80  L.  ed.  884];  Case  v.  Small, 
IJO  Fed.  722,  4  Woods  78;  Davis  v. 
Stevens,  7  F.  Cas.  No.  3.653,  17 
Blatchf.  259. 

Cal. — ^La  Habra  Oil  Co.  v.  Francis, 
35  Cal.  A.  168.  169  P  401;  Webster 
V.  Bartlett  35  Cal.  A.  283,  169  P  702; 
Baines  v.  Story,  30  P  777;  Balnes  v. 
Babcock,  96  Cal.  581.  27  P  674.  30  P 
776:  Hughes  Mfg.,  etc.,  Cto.  V.  Wilcot, 
IS  Cal.  A.  22.  108  P  871. 

Conn. — State  v.  Ferris,  42  Conn. 
660. 

Oa. — V6t66  V.  Dahlonega  Tanning, 
etc.,    Mfg.   C!o.,   22   Oa.    86.        _ 

111. — Sherwood  v.  nUnols  Trust, 
etc..  Bank,  195  HL  112,  62  NB  835. 
88  AmSR  183;  Winston  v.  Itorsett 
Pipe,  etc.,  Co.,  129  111.  64,  21  NE 
514,  4  L,RA  507;  Sherwood  v.  Illinois 
Trust,  etc..  Co..  195  III.  112,  62  NB 
836,  88  AmSR  183;  Wheelock  v.  Kost. 
77  ni.  296;  Marks  v.  Brenner,  204 
ni.  A.  368;  Morse  v.  Paciflo  R.  Co.. 
93  ni.  88  raft  196  HI.  112,  «2  NE 
836]. 

,    Iowa. — ^Hale    v.    Walker,    81    Iowa 
344.   7   AmR   137. 

Me. — Skowhecan  Bank  v.  Cutler, 
49  Me.  316;  Fowler  v.  Ludwlg,  34 
Me.  456;  Stanley  v.  Stanley,  28  Me. 
191. 

Md. — ^Magruder  v.  Colston,  44  Md. 
349.    22  AmR  47. 

Mass. — Holyoke  Bank  v.  Bumham. 
11  Chish.  183;  Grew  v.  Breed,  10 
Mete.  669;  Crease  v.  Babcock,  10 
Mete.   526. 

Mich. — CHark  v.  B.  C.  Clark  Maeh. 
Co..   151   Mich.   416,   115  NW   416. 

Mo.— Simmons  v.  Hill,  96  Mo.  879, 
10  SW  61;  A.  Wight  Co.  v.  Stelnke- 
mever,  6  Mo.  A.  575.  _      _     , 

Nev. — Thomuson  v.  Reno  Sav.  Bank, 
19  Nev.  103.  7  P  68.  8  AmSR  797._ 

N.  T. — Stover  v.  Flack.  30  N.  T. 
64  raff  41  Barb.  1621:  Matter  of  Em- 
pire Cltv  Bank,  18  N.  T.  199  Trev  « 
AbbPr  385];  Ro.ieve1t  v.  Brown,  11 
N.  T.  148:  Breck  v.  Brewster.  150 
App.  DIv.  202,  134  NTS  697:  Worrall 
V  Judson.  5  Barb.  810:  Wheelflr  v. 
Werner.  121  NTS  681  faff  140  App. 
Ptv.  696.  18S  NTS  8871;  Adderly  ▼. 


g^iven.**  Where  the  liability  is  in  the  nature  of  a  pen- 
alty for  a  prohibited  act,  such  as  suffering  the  indebt- 
edness of  the  corporation  to  exceed  a  given  limit, 
then  it  does  not  attach  to  those  stockholders  who 
are  not  members  at  the  -time  of  the  doing  of  such 
act,  since  it  would  be  intolerable  to  visit  thein  with 
punishment  for  the  doing  of  an  act  with  which 
they  were  in  any  manner  privy.'* 

[.$  1565]  c.  Becord  Own^  CteiteraUy.  The 
general  rule  is  that  the  legal  owner,  that  is  to  say, 
he  whose  name  rightfully'^  appears  as  owner  on 
the  books  of  the  corporation,"  or  in  the  absence  of 
such  books,  on  the  stubs  of  stock  certificates,'^  is  to 
be  regarded  as  the  stockholder  both  as  to  the  corpo- 
ration and  as  to  the  public,  and  this  is  so,  although 
he  was  in  fact  a  pledgee"  or  trustee  for  the  real 
owner,™  or  although  there  had  been  in  fact  a  trans- 
fer of  the  stock  which  was  not  entered  \ipon  the 
.books  of  the  corporation***    or  on  the  stub  of  the 

Oh. —  Herrlck  v.  Wardwell,  68  Oh. 
St.  294,  50  NE  903;  Blgglo  V.  Sand- 
heger,  10  OhS&CP  316,  1  OhNP  13. 

Or. — McAllister  v.  American  Hospi- 
tal Assoc,  62  Or.  530,  126  P  286; 
Branson  v.  Oregonian  R.  Co.,  10  Or. 
278. 

Pa. — ^Kirschler  v.  Wainwright.  255 
Pa.  526,  100  A  484;  Converse  v.  Pa- 
ret,  228  Pa.  156,  77  A  429,  30  LRANS 
1092;  Bell's  App.,  116  Pa.  88,  8  A  177, 
2  AmSR  532. 

Can. — Re  Farmers'  L.  &  T.  Co.,  80 
CanLT  348. 

Ont. — Re  Cement  Stone,  etc.,  Co.,  8 
OntWR  260. 

[a]  ConsidnattoiM  on  whlob  nde 
based. — (1)  "The  true  principle  upon 
which  the  legal  owner,  as  distin- 
guished from  the  equitable  owner  is 
held  liable  to  creditors,  is  based  upon 
the  ground  of  estoppel.  By  permit- 
ting himself  to  appear  upon  the  books 
of  the  company  as  the  legal  owner  of 
the  stock  in  question,  the  law  will 
presume  that  creditors  dealt  with  the 
corporation  upon  the  faith  of  the  In- 
dividual responsibility  of  the  stock- 
holders who  so  appeared  as  the  legal 
owners  of  the  stoclL"  Blgglo  v.  Sand- 
hoger,  10  OhS&CP  316,  317,  8  OhNP 
13.      To    same    effect    Hughes    Mfg. 


Imperial    Mercantile    Credit    Assoc,   Storm,  6  Hill  «24. 


etc.,  (20.  V.  Wilcox,  13  Cal.  A.  22,  iM 
P  871.  (2)  "Stockholders  are  those 
who  appear  on  the  books  of  the  bank 
as  owners  of  shares,  and  who  are  en- 
titled to  manage  its  affairs,  and  they 
can  only  throw  off  the  liability  in- 
cident to  that  relation  by  transfer- 
ring the  stock.  Until  this  is  done 
they  continue  to  be  stockholders  with- 
in the  meaning  of  tlie  banking  act. 
If  we  depart  from  the  terms  of  the 
law,  and  inquire  Into  the  equities 
which  may  exist  between  the  stock- 
holders and  third  persons.  It  cannot 
fail  to  embarrass  creditors  in  seek- 
ing a  remedy .  for  the  wrongs  which 
have  been  done  by  the  corporation." 
Hurlburt  v.  Arthur,  140  Cal.  103,  108, 
73  P  734,  9»  AmSR  17.  (3)  "If  credi- 
tors were  compelled  to  look  beyond 
the  legal  title,  they  could  never  know 
against  whom  to  proceed,  and  it 
would  embarrass  them  In  the  pursuit 
of  their  rights  to  compel  them  to  In- 
quire into  equities  which  might  exist 
between  the  stockholder  and  some 
third  person."  Thompson  Liab. 
Stockh.  5  233  jQUOt  State  v.  New 
England  Bank,  70  Minn.  398,  401,  73 
NW  153.  68  AmSR  538], 

n>l  Pais*  recitals  In  resolntton  of 
company. — After  a  company  has  en- 
rolled and  entpreil  a  director  on  its 
book.<!  as  a  stockholder,  hl.s  richts  and 
liabilities  as  such  are  not  affected  by 
his  subsenuent  false  resolution  recit- 
ing the  inability  of  the  company  to 
allot  to  him  any  stock.  On  the  wind- 
ing up  of  the  company  he  is  liable 
as  a  contributory.  Re  Cement  Stone, 
etc..  Co..  8  OntWR  260.  320. 

37.  Herrick  v.  Wardwell,  58  Oh.  St 
294.  50  NE  903. 

38.  See  infra  55   1576-1578. 

39.       "" 


40. 


csee    iiiira    ss    A04o-itjio.       « 
See  Infra  55  1601-160\^|^ 
See  infra  58  169S-15MJv  It. 
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stock  oertifieate.*^  By  express  statutory  provision 
in  some  jurisdictions  the  equitable  owner  of  stock 
is  liable  £or  the  debts  o£  the  corporation  in  the 
same  manner  as  if  his  name  were  on  the  books  of 
the  corporation*'  and  separate  actions  may  be  main- 
tained against  the  legal  and  equitable  owners 
although  of  course  only  one  satisfaction  of  the  claim 
may  be  obtaiaed.*'  Where  a  block  of  stoqk  appears 
on  the  books  of  the  corporation  as  owned  by  .two 
persons  without  other  indication  of  the  nature  of 
their  ownership,  they  will  be  regarded  as  tenants  in 
common,  each  holding  an  undivided  one-half  inter- 
est and  their  liability  apportioned  accordingly.^ 
One  in  whose  name  stock  stands  on  record,  who 
is  paid  an  illegal  dividend,  is  liable  therefor  to 
creditors,  although  he  has  paid  it  over  to  the  leg^l 
owner  of  the  stock,  his  duty  being  to  have  repaid 
it  to  the  corporation.^ 

[$  1566]  d.  Asaigneea  in  Bankruptcy  or  Insol- 
▼ency.  Assignees  of  insolvent  estate,  or  of  estates 
undergoing  administration  in  a  court  of  bankruptcy, 
a  portion  of  whose  assets  consist  of  the  shares  of  a 
corporation,  do  not  become  personally  liable  to  the 
creditors  of  the  corporation,  unless  they  distinctly 
make  themselves  so  by  some  act  of  their  own,  not 
required  of  them  in  the  proper  discharge  of  their 
ofScial  duties;*"   and  it  has  been  held  that  this  is 

41.  Herrick  v.  WardweU,  68  Oh.  St. 
284.  311,  60  NB  903. 

"The  stock  book  Is  notice  to  the 
world  as  to  who  are  the  stockholders 
of  the  corporation,  and  the  statute 
has  provided  how  the  book  and  trans- 
fers shall  be  kept;  and  this  provision 
Is  for  the  protection  of  the  public, 
and  to  Inform  stockholders  as  to  their 
llitbllity,  and  how  and  when  an  end 
may  be'put  to  such  liability."  Her- 
rick V.  Wardwell,  supra. 

49.  Lloyd  v.  Preston,  116  U.  S.  <30, 
IS  set  131,  36  L.  ed.  1111  (constru- 
ing Ohio  statute):  Irvine  v.  Black- 
burn, 198  Fed.  360  [aft  205  Fed.  217, 
123  CCA  405]  (construing  Ohio  stat- 
ute); White  V.  Harauardt,  105  Iowa 
146,  74  NW  930.    And  see  Infra  i  1602. 

[a]  imo  ar*  not  aqnitabl*  own- 
ers.— (1)  Where  a  broker  and  mem- 
ber of  the  stock  exchange,  holding 
stock  Indorsed  in  blank,  with  Instruc- 
tions to  sell  for  the  best  price  ob- 
tainable, offers  It  on  the  exchange,  and 
it  is  bid  off  by  another  broker  and 
member,  who  pays  for  It  with  his 
own  check,  stating  that  he  Is  buying 
for  another,  but  not  disclosing  his 
principal's  name,  and  then  delivers 
the  stock  to  his  principal,  the  pur- 
chasing broker  is  not  at  any  time 
the  legal  or  equitable  owner  who 
never  appeared  on  the  books  of  the 
corporation  as  stockholder  of  such 
stodk,  or  subject  to  a  stockholder's 
statutory  liability  thereon.  Joecken 
v.  Cuyahoga  Sav.,  etc.,  Co.,  24  Oh. 
Clr.  Ct.  60S.  (2)  An  agent  with  au- 
thority to  take  stock  in  pledge  can- 
not be  held  liable  as  an  equitable 
owner  where,  relying  on  the  state- 
ments of  the  holder  of  the  legal  title, 
he  exceeds  his  authority  and  takes 
the  stock  in  payment,-  there  having 
been  no  transfer  on  the  books  of  the 
company,  and  the  transaction  h&ving 
been  immediately  repudiated  by  his 
principal.  Asplnwall  v.  Torrance,  1 
Lans.   381   [aff  B7  N.  Y.   331]. 

43.     Blackburn   v.    Irvine,    205   Fed. 


217,  123  CCA  405    [aff  198  Fed.  380] 

44.  Markell  v.  Ray,  76  Minn.  138. 
77    l«rw  788. 

45.  Finn  v.  Browne,  142  U.  S.  56, 
12  set  136,  36  U  ed.  936. 

4A.  Bangs  v.  Lincoln.  10  Gray 
(Mass.)  600;  Oray  v.  <:>>mn,  9  Gush. 
(Mass.)  192. 

47.  American  Pile  Co.  v.  Garrett, 
110  U.  S.  288,  4  set  90,  28  L.  ed.  149; 
Oray  v.  Coffin,  9  Cush.  (Mass.)  192; 
Tamblyn  v.  Chicago  Lead,  etc.,  Co., 
161  Mo.  A.  296,  143  SW  1095. 


48.  Amory  v.  Lawrence,  1  V.  Caa. 
No.  386,  3  dllfr.  623;  Hugely  v.  Bob- 
Inson,  19  Ala.  404;  Streeter  v.  Sumner, 
31  N.  H.  542;  In  re  Sneezum,  3  Ch. 
D.  463;  In  re  East  India  Cotton 
Agency,  3  Ch.  D.  264;  South  Stafford- 
shire R.  Co.  V.  Bumside,  6  Ezch.  129, 
165    Reprint  56. 

[a]  Thkt  the  usUni«d  wrtat*  la 
aot  Uabl*  was  held  under  the  opera- 
tion of  a  particular  statu'.e  in  Kel- 
ton  V.   PhilUps,  3   Mete.    (Mass.)    61. 

4>.  Matter  of  Kollmann's  R.  Lo- 
comotive, etc.,  Impr.  Co.,  >  Do  Q. '& 
Sm.  113,  64  Reprint  404. 

sa  Ex  p.  Pickering,  L.  R.  4  Ch. 
58:  In  re  Duckworth,  L.  R.  2  Ch.  678, 
58i:  Williams  v.  Harding,  L.  R.  1  H. 
L.  9;  Ex  p.  Nicholas,  2  De  Q.  M.  & 
O.  271,  51  EngCh  211,  42  Reprint 
876. 

SI.  &x.  p.  Pickering,  Ij.  B.  4  Ch. 
58:  In  re  Duckworth,  L.  R.  2  Ch.  578, 
581  (per  Lord  Calms,  L.  J.);  Williams 
V.  Harding,  L.  R.  1  H.  L.  9;  Ex  p. 
Nicholas,  2  De  Q.  M.  &  O.  271,  51 
EngCh  211,  42  Reprint  876. 

[a]  Whatlier  (lUnliary  In  bank- 
mptcy  ralaasM  th«  baakzaj^  from 
his  liability  as  a  stockholder  see  and 
compare  Kelton  v.  Phillips,  3  Meto. 
(Mass.)  61;  In  re  General  Estates 
Co.,  L.  R.  4  Cai.  274;  Martin's  Patent 
Anchor  Co.  v.  Morton,  L.  R.  3  Q.  B. 
306;  Llndley  Comp.  L.  (6th  ed)  p  426. 

53.  Bank  stotikholder  see  Banka 
and  Banking  {9  74,  618. 

53.  U.  S. — Richmond  v.  Irons,  12t 
TT.  S.  27.  7  SC:t  788,  30  L.  ed.  862; 
Plash  v.  Conn.  109  TJ.  S.  871,  «  SC^ 
263,  27  L.  ed.  966;  Converse  v.  Spar- 
go,  184  Fed.  324  [aff  181  L.  ed.  823, 
112  CCA  337];  Mechanics'  Sav.  Bank 
V.  Fidelity  Ins.,  etc.,  Co.,  87  Fed.  113; 
WIckham  v.  Hull,  60  Fed.  826;  Davis 
V.  Weed,  7  P.  Cas.  No.  3,658,  44  Conn. 
669:  Allen  v.  Fairbanks.  40  Fed.  188. 

Cal. — Llnlnger  v.  Botsford.  32 
Cal.  386,  163  P  63,  64,  [clt  CycJ; 
Davidson  v.  Rankin,  34  C^l.  503;  Mil- 
ler v.  Katz,  10  Cal.  A.  S76.  102  P 
946. 

111.— Morse  ▼.  Gillette,  93  HI.  A. 
23    faff    191    111.    871.    61    NB    11861. 

Mich. — Matter  of  Warren,  62  MlOh. 
557.  18  NW  356. 

Minn. — Nolan  v.  Hazen,  44  Minn. 
478.   47  NW  166. 

Kan. — Douglass  v.  Loftus,  85  Kan. 
720,  119  P  74,  AnnCasl913A  878; 
Cooper  v.  Ives,  62  Kan.  395.  63  P  434. 

Mo.— Marks  v.  Hardy,  86  Mo.  282; 
Manvllle  v.  Edgar,  8  Mo.  A.  324. 

N.  T. — Cochran  v.  Wlechers,  119  N. 


80,  although  the  assignees  attended  the  meetings  of 
the  corporation  and  acted  as  stockholders,*'  the 
rule  being  that  assignees  in  bankruptcy  are  not 
bound  to  accept  property  of  an  onerous  or  unprofit- 
able character.**  According  to  English  law  if  the 
company  is  wound  up  pendmg  the  bankruptcy  of  a 
stockholder,  and  while  the  assignee  in  bankraptcy  is 
the  legal  holder  of  the  shares,  the  assignee  will  be 
put  on  the  list  of  oontributories  in  his  representative 
capacity,*'  which  means  that  the  calls  made  on  the 
bankrupt  stockholder  in  the  proceeding  to  wind 
np  the  company  must  be  proved  by  the  receiver  or 
liquidator  of  the  company  in  the  court  of  bank- 
mptoy,  where  he  takes  his  dividend  with  other  credi- 
tors of  the  bankrupt""  and  subjects  himself  to  the 
right  of  set-off  th«  same  as  any  other  creditor  of  the 
bankrupt." 

[$  1567]  e.  Estate  of  Deceased  Stockholder'^— 
(1)  Cktatractnal  Liability.  In  the  case  of  the  death 
of  a  stockholder,  his  liability  to  creditors  of  the 
corporation  if  of  a  contractual  nature,  which  is 
usually  the  case,  does  not  abate  but  survives  in 
respect  of  his  estate  ,  which  becomes  chargeable 
therewith.'^  This  is  so,  although  the  personal  rep- 
resentative never  had  actual  possession  of  the  stock 
and  never  exercised  any  act  of  ownership  over  it 
and  did  not  know  of  its  existence  until  after  the 

T.  399,  28  NE  808,  7  LRA  SSS;  Chass 
▼.  Lord,  77   N.  T.  1,  6  AbbNCas  268 


■  rev  16  Hun  3691;  BaUey  v.  HollUter, 
26  N.  T.  112;  I»Ten  v.  Duncan,  41 
Barb.  620. 

R.  I. — Moles  V.  Snrague.  9  R.  I. 
641:  New  England  Commercial  Bank 
V.  Newport  Steam  Factory,  6  R.  I. 
154,   75   AmD  688. 

Vt.— Barton  Nat.  Bank  ▼.  Atkins. 
72  Vt.  33,   47  A  176. 

Wis. — Qlanella  v.  Bigelow,  96  Wis. 
185,  71  NW  111. 

Wyo. — In  re  Beard.  7  Wyo.  104.  60 
P    226,    76    AmSR    882,    38    L.RA    860. 

Eng. — Matter  of  Australia  Royal 
Bank,  6  De  O.  M.  &  G.  572,  66  EngCh 
445,  43  Reprint  1356;  In  re  Northern 
t;oal  Mln.  Co.,  3  Macn.  A  a.  726,  4> 
EngCh   558,  42  Reprint  439. 

[a]  Za  otkar  wocOs  the  estate  of 
a  deceased  stockholder  is  liable  on 
stock  held  and  owned  by  him  to  the 
same  extent  that  he  was  liable  In 
his  lifetime.  Douglass  v.  Loftus,  8S 
Kan.  720,  119  P  74,  AanCa8l913A 
378 

[b]  BMwoa  for  nl: — "It  will  be 
conceded  that  when  a  stockholder  in 
any  corporation  dies,  his  estate  suc- 
ceeds him  in  the  title  to,  and  the 
rights  in,  the  stock  he  held.  Of 
necessity,  it  must  take  that  title  and 
those  rights  subject  to  any  liability 
then  existing  upon  them;  and  so  long 
as  the  estate  Is,  by  operation  of  law, 
the  holder  of  such  stock,  the  estate 
must  become  responsible  for  any  ob- 
ligations accruing  during  that  time, 
which  the  law  may  Impose  ut>on  any 
holder  of  the  stock,  as  such.  Such 
liability  proceeds  not  from  any  new 
contract,  made  by  or  on  behalf  of  the 
estate;  but  Is  inherent  In  the  prop- 
erty itself.  ...  Or,  calling  It  a  con- 
tract liability,  it  arises  out  of  a  con- 
tract made  by  the  stockholder,  and 
binding  hia  personal  representatives 
as  it  bound  him,  as  long  as  the  reU- 
tlon  of  stockholder  existed."  Bailey 
V.  Holllster.  26   N.  T.  112,   116. 

tc]  UaMUty  for  torta.-^A  stock- 
holder's statutory  liability  mctends  to 
the  payment  of  damages  tor  peraonal 
Injuries.  This  liability  la  In  the  na- 
ture of  a  contractual  obligation,  and 
being  so  It  does  not  die  with  the 
stockholder,  but  survives  and  may 
be  enforced  against  his  estate.  lan- 
inger  v.  Botsford.  81  Cal.  A.  <86,  163 
P  68,  64  [clt  Cyc].  .  _^  ^  ,._ 

[d]  ■zeovtor  AaaaMa  ctedOaUlv 
for  pnrpoae  of  aaaaaamaKt^-^For  the 
purpose  of  assessment  against  a  de- 
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creation  of  indebtedness.'*  And  it  has  been  held 
in  a  number  of  decisions  construing  statutes  which 
impose  an  added  liability  that  the  estate  is  liable 
even  for  debts  which  arose  after  the  stockholder's 
death."  So  the  liability  of  the  estate  is  not  affect- 
ed by  the  fact  that  the  stockholder  was  dead  at 
the  time  a  call  was  made  on  account  of  his  stock- 
holdings and  that  no  call  was  made  upon  defendant 
executor."  And  a  statute  which  requires  the  shares 
to  be  transferable  on  the  books  of  a  corporation,  and 
that  one  to  whom  they  are  transferred  shall  be 
liable  as  a  stockholder,  does  not  require  a  transfer 
to  an  executor  to  establish  liability  for  corporate 
debts  against  the  estate  of  his  decedent.'^  -As 
regards  the  character  of  the  liabilty  it  has  been  held 
that  it  does  not  constitute  a  trust  fund  in  the  estate 
but  stands  on  the  same  footing  as  any  other  debt  of 
decedent,'"  and  that  it  is  subject  to  the  samo 
limitations  and  defenses  as  any  other  liability.** 
[$  1568]  (2)  Penal  Liability.  The  rule  of 
survivorship  does  not  extend  to  cases  where  the 
statutory  liability  is  in  the  nature  of  a  penalty  or 
forfeiture,  bat  it  is  confined  to  cases  where  the  lia- 
bility, although  a  superadded  liability  created  by 


statute  in  excess  of  the  liability  which  exists  at  eom- 
mon  law,  is  in  the  nature  of  a  contract,  that  is  to 
say,  a  liability  voluntarily  assumed  by  the  act  of 
becoming  a  stockholder  in  the  face  of  the  statute.*" 

[$  1569]  f.  EzecvtOTs  or  Administrstors.  Exe- 
cutors or  administrators  of  deceased  stockholders 
are  liable  as  contributories,  not  on  the  same  princi- 
ple as  other  trustees,  but  in  general  only  in  respect 
of  their  trust  estate.**  Nevertheless  if  the  executor 
or  administrator  invests  the  funds  of  the  estate  in 
corporate  shares — ^in  case  of  an  executor,  without 
authority  so  to  do  in  the  will — the  shares  are  treated 
as  belonging  to  him,  and  not  to  the  estate;  and  he 
and  not  the  estate  is  responsible  as  stockholder:** 
and  if  in  consequence  of  so  acting  he  suffers  loss,  he 
must  seek  indemnity  out  of  the  trust  estate.**  Also 
an  executor  may  make  himself  personally  liable  to 
contribute  for  the  benefit  of  creditors,  by  commit- 
ting a  breach  of  trust  in  improperly  disposing  of  the 
trust  fund  in  his  hands,  out  of  which  contribution  is 
regularly  sought.** 

[f  1570]  g.  Husband  or  Wifft— (1)  In  Gen- 
eraL  A  general  statute  imposing  an  individual  lia- 
bility upon  stockholders  includes  married  women. 


ceased  stockholder  of  an  Insolvent 
corperatlon  under  personal  liability 
fixed  during  her  lifetime,  her  ex- 
ecutor Is  deemed  a  stockholder.  Con- 
verse V.  SparKO,  184  Fed.  324  [aft 
191   Fed.   823,   112   CCA  387]. 

[e]  A  tranaXer  by  the  •■tat*  be- 
fore the  Insolvency  of  the  corpora- 
tion releases  Its  liability.  Rlcaud  v. 
Wilmington  Sav.,  etc.,  Co.,  TO  Fed. 
424,  17  CCA  170. 

[f]  Batata  of  Aeoeased  partner. — 
Where,  prior  to  the  filing  of  a  bill  by 
creditors  of  a  corporation  to  enforce 
a  liability  Imposed  on  Its  stockhold- 
ers for  corporate  debts,  by  it.s  charter, 
one  of  the  partners  in  a  firm  which 
held  some  of  the  stock  had  died,  a 
claim  for  his  liability  as  a  stockhold- 
er could  be  proved  against  his  es- 
tate the  same  as  if  it  were  a  joint 
and  several  liability  under  St.  g  2440. 
which  proTldes  that  when  two  or 
more  persons  are  Indebted  on  a  joint 
contract,  and  either  of  them  dies,  his 
estate  shall  be  liable  therefor  as  if 
the  contract  had  been  Joint  and  sev- 
eral. Barton  Nat.  Bank  y.  Atkins, 
72  Vt.  88,  47  A  176. 

tsl  la  XHsaohumtta  (1)  under 
the  act  of  18S8  concerning  the  extent 
of  the  liability  of  members  of  all  cor- 
porations to  the  claims  of  creditors, 
It  is  provided  that  no  persons  hold- 
ing stock  In  any  corporation  as  ex- 
ecutors, administrators,  guardians,  or 
trustees  shall  be  personally  subject 
to  any  liability  as  stockholders  of 
such  a  corporation,  but  the  estates 
and  funds  in  their  hands  shall  be 
liable  in  like  manner  and  to  the  same 
extent  as  the  deceased  i^stator  or 
Intestate  or  the  ward  or  person  in- 
terested in  such  trust  fund  would 
have  been  if  they  had  respectively 
been  living,  or  competent  to  act,  and 
held  it  In  their  own  names.  Gray 
V.  Coffin,  9  Cush.  192.  -(2)  Under  par- 
ticular statutes  it  has  been  held  that 
the  estate  of  stockholders  Is  not 
liable  to  creditors  of  the  corporation: 
Cutler  v.  Middlesex  Factory  Co..  14 
Pick.  483;  Ripley  v.  Sampson.  10  Pick. 
371,  373;  Chfld  v.  Coffin,  17  Mass.  64 
(all  of  which  werb  decided  under 
St.  (1808)  c  65  9  6,  which  provides 
that  under  certain  circumstances  ex- 
ecution may  be  levied  upon  the  bodies 
and  estates  of  the  individual  corpo- 
rators; in  Child  v.  CoBln.  supra,  it 
was  sAld  that  the  provision  relates 
only  to  those  who  were  members  at 
the  time  of  the  commencement  of  the 
action  against  the  corporation,  and 
that  the  estate  of  one  who  ceased  by 
death  to  be  a  member  of  the  corpo- 
ration before  suit  was  brought  can- 
not be  seised  and  levied  upon,  and 
tn  Ripley  v,  Samson,  supra,  it  was 
■aid:     "Thare  was  then  not  meraljr 


a  want  of  remedy  against  the  estate 
of  the  deceased  stockholder,  as  sug- 
gested in  argument,  which  the  ad- 
ministrator might  waive  taking  ad- 
vantage of,  if  tie  saw  fit,  but  there 
was  no  legal  liability");  Dane  ▼.  Dane 
Mfg.  Co.,  14  Gray  (Mass.)  488,  489 
(decided  under  St.  [1851]  c  315,  which 
amends  the  statute  of  1808  by  pro- 
viding that  the  person  or  property 
of  the  stockholder  is  not  to  be  taken 
upon  execution  issued  against  the 
corporation  "unless  a  summons  in 
the  action  was  left  with  said  stock- 
holder," and  also  requiring  a  levy  in 
the  first  Instance  to  be  made  upon 
the  property  of  the  offlcers  of  the  cor- 
poration If  any  such  could  be  found; 
in  this  case  it  was  said:  "The  ob- 
ject of  the  summons  to  the  stock- 
holder, required  by  the  statute,  was 
to  secure  the  property  of  Individuals 
from  being  taken  on  execution  with- 
out their  having  been  notified  of  the 
claim  against  them  as  such.  This 
provision,  of  course,  was  for  a  liv- 
ing stockholder.  No  right  existed  to 
levy  such  ezectition  against  a  cor- 
poration upon  the  estate  of  a  de- 
ceased stockholder.  The  executor  of 
such  deceased  stockholder  is  not  to 
be  summoned  in  the  action  against 
the  corporation  by  reason  of  any 
liability  that  might  have  attached  to 
his  testator  while  living,  with  the 
purpose  of  authorizing  an  execution 
to  be  levied  upon  the  executor  or  any 
estate  In   his  hands"). 

B4.  Miller  v.  Katz.  10  Cal.  A.  676, 
102  P  946. 

55.  Spargo  ▼.  Converse,  191  Fed. 
823,  112  CCA  837;  Miller  v.  Katz,  10 
Cal.  A.  676.  102  P  946;  Manville  V. 
Edgar,  8  Mo.  A.  324;  Bailey  V.  Hol- 
llster,   26    N.    Y.   112. 

66.  Converse  v.  Spargo,  184  Fed. 
324    [aff  191   Fed.   823.   112  CCA  387]. 

67.  Glanella  v.  Bigelow,  96  Wis. 
185,  193,  71  NW  111  (where  It  was 
said:  "Upon  the  death  of  [the  stock- 
holders], the  stock  which  stood  in 
their  names,  respectively,  on  the 
books  of  the  bank,  was  cast  upon 
their  personal  representatives,  and 
this  liability  remained  against  their 
respective  estates,  the  same  as  any 
other  liability  or  debt,  to  be  enforced, 
through  such  personal  representa- 
tives, by  some  court  having  adequate 
jurisdiction.  To  this  end,  no  assign- 
ment of  the  stock  is  necessary,  and 
their  personal  representatives  con- 
tinued the  legal  personality  of  the 
deceased  stockholders"). 

58.  Morse  v.  QlUette,  98  111.  A.  23 
[aft  191  111.  371,  61  NB  1186]:  In  re 
Beard,  7  Wyo.  104,  60  P  126,  75 
AmSR  888,  88  LRA  860. 

59.  Morse  v.  Gillette.  $3  111.  A. 
2<  CaS  191  ni-  >71.  <1  Nk  1126]. 


60.  Richmond  v.  Irons,  121  U.  S. 
27,  7  set  788,  30  L.  ed.  864;, 
Diversey  v.  Smith,  103  III.  378,  42 
AmR  14;  Lowry  v.  Inman,  46  N.  T. 
129;  Hambly  v.  Trott,  Cowp.  371,  98 
Reprint  1136,  2   BRC  1. 

fa]  UaMIltT  Imposed  •■  panaltjr. 
— Where  a  statute  relating  to  a  cor- 
poration declares  that  it  shall  not 
transact  business  until  certain  pre- 
liminary things  have  been  done,  and 
if  it  does  so  transact  business  In  vio- 
lation of  such  provision  the  trustees 
and  corporations  shall  be  liable  to 
the  creditors  (o  a  given  amount,  the 
liability  80  imposed  is  a  penalty  for 
violating  the  law,  or  allowing  it  to 
be  done.  Diversey  v.  Smith,  108  IIL 
378,  42  AmR  14. 

61.  Houldsworth  v.  Bvans,  L.  R. 
3  H.  L.  263,  6  ERC  516:  Taylor  v. 
Taylor,  L.  R.  10  Eki.  477:  In  re  Here- 
fordshire Banking  Co.,  33  Beav.  436, 
65  Reprint  436:  In  re  Northern  Coal 
Mln.  Co.,  13  Beav.  133,  51  Reprint 
62,  3   Macn.  &  6.  726,  46  Bn|^  658, 

42  Reprint  439;  Matter  of  St.  George's 
Steam-Packet  Co.,  3  De  G.  &  Sm. 
279,  64  Reprint  478;  Matter  of  North 
of  Bngland  Joint  Stock  Banking  Co., 
3  De  G.  &  Sm.  258,  64  Reprint  469; 
Matter  of  Australia  Royal  Bank,  6 
De    G.    M.   &    G.    672.    55    EngCh    446, 

43  Reprint  1366;  In  re  North  of  Eng- 
land Joint-stock  Banking  Co.,  3  Macn. 
&  G.  187.  49  BngCh  141,  42  Reprint 
232 

62.  Dlven  v.  Lee,  36  N.  Y.  302,  1 
Transcr.  A  64,  84  HowPr  197 ;  Spence's 
<^se.  17  Beav.  203,  61    Reprint   1011. 

[a]  Acoeptanoe  of  shares  by  per- 
sonal repre^entattves  has  been  dis- 
covered fn  the  act  of  an  executor  par- 
ticipating in  the  profits  of  the  corpo- 
ration, that  Is  to  say.  in  receiving 
dividends.  Matter  of  North  of  Eng- 
land Joint  Stock  Banking  Co.,  3  De 
Q.  &  Sm.  258.  64  Reprint  469  [a«  3 
Macn.  &  G.  187,  49  EngCh  141,  42 
Reprint  232].  Compare  In  re  Here- 
fordshire Banking  Co.,  33  Beav.  435, 
56  Reprint  436  (where  the  accept- 
ance of  dividends  was  held  not  to 
bind  an  executrix  under  the  circum- 
stances). See  also  Matter  of  St. 
George's  Steam-Packet  Co.,  3  De  G. 
&  Sm.  11,  64  Reprint  358  (where  the 
acceptance  was  not  held  to  bind  the 
executor). 

63.  In  re  Leeds  Banking  Co.,  L.  R. 
1  Ch.  231;  Jackson  v.  Turquand.  L. 
R.  4  H.  L.  305;  In  re  Cheshire  Bank- 
ing Co.,  32  Ch,  D.  301;  Lindley  Comp. 
L.   (6th  ed)  p  814. 

64.  Potter  v.  Mortimer,  114  III.  A. 
422  [aft  213  III.  178.  72  NE  817]  (hold- 
ing that,  where  an  executor,  knowing 
of  the  existence  of  a  claim  against  his 
decedent  on  account  of  his  being  a 
■tockholdepj|bi|  a  national   bank.  Aim- 
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and,  unless  they  are  specially  mentioned  by  its  terms, 
they  are  not  exempted  by  reason  of  their  cover- 
ture.** And  where  a  married  woman  transfers  her 
stock  to  her  husband  merely  for  the  purpose  of  enab- 
ling him  to  act  more  conveniently  and  completely  as 
her  agent,  retaining  for  herself  the  benefit  and  owu- 
ership  of  the  stock,  she  Will  be  chargeable  with  the 
knowledge  which  he  had  of  the  real  condition  of  the 
company's  affairs  and  will  not  be  {)ennitted  to 
retain  dividends  wrongfully  paid.'*  While  there  is 
authority  apparently  to  the  contrary**  it  has  been 
laid  down  that,  Where  the  common-law  disabilities 
of  married  women  have  not  been  removed  by  statute, 
if  a  husband  subscribes  for  shares  in  the  name  of 
his  wife,  and  the  corporation  afterward  becomes 
insolvent,  he  will  be  liable  as  a  stockholder  to  its 
creditors,**  and  that  too,  although  she  may  have 
a  separate  estate,**  and  even  where  the  husband 
purchased  the  shares  for  his  wife  under  his  stat- 
utory power  as  her  trustee,  and  paid  for  them  with 
moneys  belonging  to  her  separate  estate,  and  caused 
certificates  to  be  isaned  in  her  name,  his  name  not 
appearing  on  the  books  of  the  corporation  as  owner 
of  the  shares,  in  trust  or  otherwise."* 

[i  1571]  (2)  Wife's  Stock  Acquired  before 
Marriage.  In  America  it  has  been  held  that,  where 
the  status  of  a  married  woman  remains  as  at  com- 
mon law,  if  she  owned  the  stock  before  her  cover- 
ture, after  which  time  her  husband  reduced  it  into 
his  possession,  in  the  event  of  the  insolvency  of  the 
corporation,  he  of  course  will  be  liable  to  creditors;^! 
but  where  he  did  not  thus  reduce  the  shares  into  his 
possession,  but  allowed  the  wife  to  receive  the  divi- 
dends, she  was  held  responsible  to  the  creditors  of 
the  corporation  under  a  general  statute  making 
stockholders  individually  liable.'*    In  England  the 

tributes  his  entire  estate,  he  Is,  ulti- 
mately, personally  liable  to  the  re- 
ceiver for  such  national  bank);  Vee- 
der  v.  Mudsett,  96  N.  Y.  295  (holding 
that  executors  of  a  deceased  stock- 
holder of  a  corporation  falling  to 
reserve  a  sufficient  amount  of  the  es- 
tate to  meet  a  liability  to  creditors 
of  the  corporation  for  failure  to  pay 
in  the  full  amount  of  the  capital  stock 
are  personally  liable,  the  estate  hav- 


ing been  amply  sufficient  to  meet  all 
liabilities);  Taylor  v.  Taylor,  L.  R. 
10  Bq.  477i  (as  where  executors  of  a 
deceased  stockholder.  In  a  going  and 
solvent  company,  commit  a  breach  of 
trust  In  paying  a  legacy  without  pro- 
viding for  the  liability  attaching  to 
the  testator's  estate  at  the  time  of 
his  death  in  respect  of  such  shares; 
so  that  in  the  event  of  the  company 
afterward  being  wound  up  he  must 
pay  out  of  his  own  pocket  the  calls 
made  upon  him  as  a  contributory); 
Knatchbull  v.  Fearnhead,  3  MTl.  &  C. 
122,  14  EngCh  122,  40  Reprint  871. 

6B.  Dickinson  v.  Traphagan,  147 
Ala.  442,  445,  41  8  272  [quot  ^cl; 
In  re  Reciprocity  Bank,  22  N.  Y.  9; 
Drelsbach  v.  Price,  133  Pa.  560,  19 
A  669;  Sayles  v.  Bates,  16  R.  I.  342, 
5  A  497. 

[a]  ni  anpport  of  this  vl«tr  (1)  It 
was  said:  "The  liability  is  one 
created  by  statute,  and  a  married 
woman  who  holds  shares  of  stock  In 
such  a  corporation  takes  it  cum  onere, 
subject  to  whatever  responsibility 
the  law  Imposes  upon  the  holders  of 
such  shares.  She  is  as  much  liable 
to  creditors,  in  such  case,  as  she 
would  be  liable  for  taxes  upon  her 
real  estate.  In  either  ease  the  lia- 
bility is  purely  statutory,  and  arises 
from  no  contractual  relation  but  solely 
from  the  possession  and  ownership 
of  the  property."  Drelsbach  v.  Price, 
ISS  Pa.  560.  672,  19  A  569.  (2)  It  Is 
competent  for  the  legislature  to  de- 
part from  the  rules  and  analogies  of 
the  common  law  and  to  make  married 


women  liable  for  debts  to  creditors 
as  other  stockholders  are  made  liable. 
No  reason  exists  why  this  should  not 
be  done  in  order  to  effect  the  policy 
on  which  the  statute  is  founded.  It 
might  go  to  defeat  that  policy  If  mar- 
ried women  could  take  and  handle 
stock  without  liability  to  the  cred- 
itors. In  re  Reciprocity  Banic,  22  N. 
T.  9. 

atoOk  la  national  iMolca  see  Banks 
and    Banking   {    612. 

ee.  Moore  v.  Murchison,  226  Fed. 
679,  141  CCA  436. 

67.  In  re  London,  etc..  Bank,  18 
Ch.  D.  681,  686  (in  this  case  decedent 
bought  three  hundred  shares  In  a 
company  informing  the  directors  at 
the  time  that  two  hundred  of  the 
shares  were  to  be  placed  In  his  wife's 
name  and  the  subscription  In  respect 
of  the  shares  was  expressed  to  be  by 
him  on  behalf  of  his  wife,  and  the 
receipts  of  the  deposits  were  made 
out  accordingly;  the  court  held  that 
notwithstanding  the  widow  was  Igno- 
rant of  the  stock  being  In  her  name 
yet  as  there  had  been  no  conceal- 
ment or  fraud  on  the  part  of  the  de- 
cedent his  estate  would  not  be 
charged  with  any  liability  in  respect 
of  the  shares;  It  was  said  that  "al- 
though she,  as  a  married  woman,  was 
under  a  disability  in  respect  of  them, 
and  although  the  company  were  In  a 
peculiar  position  with  reference  to 
any  claim  they  might  make  against 
her  in  respect  of  them,  yet  they 
thought  fit  to  accept  her  liability  as  a 
shareholder  for  whatever  It  might  be 
worth"). 

68.  National  Commercial  Bank  v. 
McDonnell,  92  Ala.  887,  9  S  149  (Clop- 
ton,  J.,  dis.). 

[al  The  rule  rasta  on  the  Inoapa- 
otty  of  a  married  woman  to  mbsonbe 
for  (took,  and.  as  she  cannot  make  a 
binding  contract,  whoever  subscribes 
In  her  name  becomes  personally  lia- 
ble. National  Commercial  Bank  v. 
McDonnell,  92  Ala.  387,  9  S  149. 


cases  hold  that  where  a  man  marries  a  stoekholder 
and  allows  the  shares  to  remain  in  her  name,  he  will 
be  a  contributory  in  resp>ect  to  them,''*  although 
both  husband  and  wife  should  be  put  on  the  list, 
since  if  she  survives  her  liability  wiU  survive  also.'* 
However,  one  who  marries  a  female  stockholder, 
without  reducing  her  shares  into  his  possession,  is 
liable  as  a  contributory  only  in  respect  of  the  lia- 
bilities of  the  company  accruing  or  incurred  during 
the  coverture." 

[$  1572]  (3)  Wife's  Stock  Acqmred  after  Mar- 
riage. Where  the  condition  of  the  local  law  is  such 
that  a  married  woman  can  enter  into  contracts  as 
if  sole  so  as  to  charge  her  separate  estate,  she  can 
purchase  shares  in  a  corporation  or  joint-stock  com- 
pany on  the  credit  of  such  an  estate,  so  as  to  bind  it 
and  make  her  ^  contributory  in  respect  of  it  ;'*  and 
whether  she  does  so  contract  and  is  understood  as 
so  contracting  by  the  other  contracting  parties  will 
be  a  question  depending  upon  the  facts  and  cir- 
cumstances of  each  particular  case.'' 

[i  1573]  h.  Infants  and  Purchasers  for  Them— 
(1)  Infants.  Under  a  well  understood  rule  a 
transfer  of  shares  to  an  infant  is  not  void,  but  is 
voidable  in  the  sense  that  the  transfer  may  be  reject- 
ed by  the  directors,  and  avoided  by  th6  infant  within 
a  reasonable  time  after  attaining  his  majority,  so 
as  to  relieve  himself  from  liability  to  creditors  for 
debts  of  the  corporation  ;'*  and  all  rights  to  collect 
assessments  from  infant  stockholders  may  be  lost 
by  delay  or  laches  on  the  part  of  the  liquidator  in 
making  calls.'* 

Batiflcation  by  infant  transferees  after  attaining 
majority.  What  circumstances  will  amount  to  a  rati- 
fication of  a  contract  for  the  purchase  of  stock  is  a 
question  to  >be  determined  largely  upon  the  facts  of 

69.  National  Ojmmerctal  Bank  v. 
McDonnell,  92  Ala.  387.  9  S  149. 

70.  National  Commercial  Bank  v. 
McDonnell,  92  Ala.  S87,  9  S  14B  (Clop- 
ton,   J.,   dls.). 

71.  In  re  Reciprocity  Bank,  28  N. 
T.  9.     " 

7a.  In  re  Reciprocity  Bank,  22  N. 
T.  9. 

73.  White's  Case,  3  De  O.  ft  Sm. 
157,  64  Reprint  424;  Matter  of  North 
of  England  Joint  Stock  Banking  C^o., 
3  De  G.  &  Sm.  86,  64  Reprint  369; 
Matter  of  North  of  England  Joint 
Stock  Banking  Co.,  S  De  O.  &  Sm. 
18,  64  Reprint  361. 

74.  Matter  of  North  of  England 
Joint  Stock  Banking  Co.,  (  De  O.  & 
Sm.  36, '64  Reprint  869. 

75.  Matter  of  Vale  of  Neath  Brew- 


ery Co.,   3   De  a.  &  Sm.  210.   64  R»- 
print  448. 

76.  In  re  Leeds  Banking  C!o.,  L.  R. 
3  Eq.  781;  In  re  Northumberland, 
etc.,  Dlst.  Banking  Co.,  1  De  G.  F.  * 
J.  533,  62  EngCh  413,  45  Reprint  468. 

77.  In  re  Leeds  Banking  Co.,  L.  R. 
i  Eg.  781;  Johnson  v.  Gallagher,  3  De 
G.  F.  &  J.  494.  64  EngCh  387,  46  Re- 
print 969. 

[a]  ftjfmcSal  proylBiona  in  tlu  oam> 
■tltutiOB  of  an  Bngllsh  company  may 
prevent  married  women  from  holding 
Its  shares,  such  as  appears  to  have 
controlled  in  Angas'  Case,  1  De  G.  & 
Sm.  660,  63  Reprint  1194. 

78.  In  re  Contract  Corp.,  L.  R.  7 
Ch.  115;  Re  Constantinople,  etc.  Ho- 
tels Co.,  L.  R.  5  Ch.  302;  In  re  Blake- 
ly  Ordnance  Co.,  L.  R.  4  Ch.  31;  In  ro 
Norwegian  Charcoal  Iron  Co.,  L.  R 
9  Eq.  199;  In  re  Commercial  Bank 
Corp.,  L.  R.  8  Eq.  240;  In  re  Alex- 
andra Park  Co.,  L.  R.  6  E3q.  512;  Mat- 
ter of  St.  George's  Steam-Packet  Co., 
3  De  G.  &  Sm.  81,  64  Reprint  367; 
Re  Bank,  19  Ont.  7. 

Stook  In  natloaal  tank  see  Banks 
and  Banking  J  611. 

79.  In  re  Wales  Nat  Bank,  [1907] 
1  Ch.  588. 


For  later  eM«a,d«valopmwata  and  oluuif  m  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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each  case.  The  English  conrta  have  in  several  cases 
acted  upon  the  principle  that  the  fact  that  a  per- 
son allo-ws  his  name  to  remain  for  a  length  of  time 
on  the  list  of  contributories  of  a  company,  -without 
making  any  objection,  does  not  raise  an  equity 
against  his  applying  to  have  it  removed,  where  no 
loss  is  sustained  by  the  estate  which  would  have 
been  avoided  if  the  application  had  been  made  ear- 
lier.'" Some  distinct  act,  they  have  held,  must  be 
shown  to  make  him  liable ;  and  such  an  act  was  not 
discovered  in  the  fact  that  his  solicitor  had  attend- 
ed, for  himself  and  others,  at  a  judge's  chambers, 
to  make  opposition  to  a  judicial  order  for  a  call.** 
Other  of  those  courts  have  discovered  an  intention 
to  ratify  in  failing  to  repudiate,  for  two  years  after 
majority,  the  company  being  a  going  concern.'^ 
And  where  the  infant  acquiesced  for  five  months 
after  majority,  and  transferred  some  of  his  shares, 
and  did  not  object  until  four  months  after  winding 
up,  it  was  held  that  there  was  a  ratification.^'  In 
another  case  acquiescence  for  more  than  a  year 
was  deemed  sufficient,  where  the  late  infant  had  exe- 
cuted a  transfer  of  his  shares;'*  bnt  the  contrary 
was  held  of  an  acquiescence  of  three  years  without 
knowledge  that  his  name  was  on  the  list.''  And  it 
seems  that  the  infant  will  be  held  in  any  case,  on 
the  ground  of  fraud,  where  he  procures  the  shares 
with  the  intention  of  keeping  them  if  the  company 
sncceeds  and  repudiating  them  ii  it  fails." 

[f  1574]  (2)  Persona  Purchasing  Stock  for 
Infants.  If  the  company  is  wound  up  before  major- 
ity of  an  infant,  one  who  has  purchased  shares  for 
MnS,  executed  the  necessary  conveyance,  and  entered 
into  the  necessary  covenants  for  him,  may  be  held 
as  a  contributory,  since  the  contract  is  voidable  until 
ratified  by  the  infant  after  attaining  majority,"  for 
it  cannot  be  assumed  in  snch  a  case  that  the  infant, 
after  attaining  his  majority,  would  ratify  the  trans- 
action; and  this  was  done  even  where  the  infant, 
having  attained  his  majority  after  the  winding  np, 
.expressed  by  af&davit  a  desire  to  retain  the  shares, 


although  he  could  not  at  that  time  pay  the  amount 
due  on  them."  Bat  where  a  father  applied  for 
shares  in  the  name  of  his  infant  son  and  paid  the 
deposits  thereon,  and  the  company  refused  to  allow 
him  to  execute  the  deed  on  behalf  of  his  son,  and  he 
did  no  further  act,  he  was  not  a  contributory.'* 

[$  1576]  i.  Legatees  and  Distributees.  One  to 
whom  stock  in  an  insolvent  corporation  is  be- 
queathed is  not  liable  for  debts  of  the  corporation 
where  the  stock  was  not 'transferred  on  the  books 
and  where  no  acceptance  by  him  of  the  bequest  is 
shown.*"  But  where  a  legatee  on  distribution  of 
the  estate  accepts  corporate  stock,  he  will  be  con- 
sidered the  owner  from  the  death  of  the  testator  and 
as  such  liable  for  debts  contracted  after  the  testa- 
tor's death  and  before  distribution.""^  And  where  a 
trustee  distributes  the  trust  estate,  consisting,  in 
part,  of  stock  in  an  insolvent  corporation,  leaving 
unpaid  an  assessment  previously  ordered,  each  dis- 
tributee receiving  more  than  the  amount  of  the 
assessment,  the  trustee  and  the  distributees  are 
each  liable,  in  equity,  for  the  assessment."* 

[i  1576]  j.  Pledgor  and  Pledgee— (1)  In  Gen- 
eral. If  the  shares  continue  to  stand  on  the  cor- 
porate books  in  the  name  of  the  pledgor,  he  will 
remain  liable  to  creditors,  because  he  remains  the 
owner  of  them,"*  and  the  pledgee  is  not  liable."* 

Unissned  shares.  In  the  absence  of  circumstances 
of  estoppel  arising  in  favor  of  creditors,  the  pledgee 
of  the  unissued  shares  of  a  corporation  will  occupy 
the  ixtsition  in  which  it  was  intended  to  plac> 
him  by  the  contract  of  pledge,  and  will  ordinarily 
not  be  liable  as  a  stockholder."* 

Shares  issued  as  fnlly  paid.  Where  one  loans 
money  to  a  company  accepting  as  collateral  security 
shares  of  the  company  on  the  faith  of  its  represen- 
tation that  the  ^ares  were  fully  ptiid,  the  com- 
pany and  the  liquidator  are  estopped  from  asserting 
that  the  shares  are  not  fnlly  paid,  and  the  party 
holding  them  as  collateral  is  entitled  to  have  his 
name  removed  from  the  list  of  contributories.** 


so.  In  re  Mexican,  etc,  Co.,  L.  R. 
2  Ch.  387;  In  re  Alexandra  Park  Co., 
L.   R.  6  Eq.  512. 

SI.  In  re  Commercial  Bank  Corp., 
Ij.  R.  8  Eq.  240. 

S3.  In  re  Norwe^an  Charcoal  Iron 
Co.,  L.  R.  9  Bq.  363. 

S3.  In  re  Biakely  Ordnance  Co.,  L. 
R.  4  Ch.  31. 

84.  Re  Constantinople,  etc.  Hotels 
Co.,  Ii.  R.  5  Ch.  302. 

55.  In  re  Contract  Corp.,  L>.  R.  7 
Ch.  115.  ' 

56.  Re  Constantinople,  etc..  Hotels 
Co.,  U  R.  5  Ch.  302. 

87.  In  re  Asiatic  Banking  Corp., 
ti.  R.  6  Ch.  298;  In  re  Imperial  Mer- 
cantile Credit  Assoc,  L.  R.  19  Ekj. 
688;  In  re  Continental  Bank  Corp., 
L.  R.  8  Eg.  504;  Reaveley's  Case,  1 
De  G.  &  Sm.  650,  63  Reprint  1189; 
In  re  North  of  England  Joint  Stock 
Banking  Co.,  1  Hall  &  T.  118,  47  Re- 
print 1350. 

[a1  Tbns,  where  a  father  pur- 
chased shares,  and  had  them  regis- 
tered in  the  name  of  his  infant  son, 
whom  he  personated,  upon  winding 
up,  the  son's  name  was  removed 
from  the  register  and  the  father  made 
a  contributory  in  his  stead.  In  re  Im- 
perial Mercantile  Credit  Assoc,  L.  R. 
19   Eq.  688. 

88.  In  re  Continental  Bank  Corp., 
L.  R.  8  Eq.  504. 

89.  Maxwell's  Case,  24  Beav.  821, 
63  Reprint  382. 

90.  De  Camp  v.  Levoy,  19  Oh.  Cir. 
Ct.  335,  10  Oh.  Cir.  Dec.  609. 

91.  Western  Pac.  R.  Co.  v.  God- 
frey, 166  Cal.  346,  349,  136  P  284,  Ann 
Casl9ieB  826  (where  it  was  sa<d: 
"The  legatee  does  not  derive  title 
from  the  decree  of  distribution  but 
from  the  will,  which  takes  effect  im- 
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mediately  upon  the  death  of  the  tes- 
tator. The  decree  of  distribution  does 
not  create  the  title.  It  merely  de- 
clares the  title  that  accrued  under 
and  by  the  will''). 

93.  Mortimer  v.  Potter,  218  111. 
178,  72  NE  817  (assessment  on  stock- 
holders of  a  national  bank  under  fed- 
eral statute). 

93.  Welles  V.  lArrabee,  86  Fed. 
866,  2  LRA  471;  Becher  v.  Wells 
Flouring  Mill  Co.,  1  Fed.  276,  1  Mc- 
Crary  62;  Henkle  y.  Salem  Mfg.  Co., 
39  Oh.  St.  547:  McAllister  v.  Ameri- 
can Hospital  Assoc,  62  Or.  680,  125 
P  286;  Branson  v.  Oregonlan  R.  Co., 
10  Or.  278,  11  Or.  161,  2  P  86;  Re 
Perrln  Plow  Co..  11  OntWR  186,  12 
OntWR  387.  And  see  Banks  and 
Banking  S  68. 

[a]  Thna  one  who  receives  from 
the  general  manager  of  a  company 
stock  issued  in  his  own  name  as  col- 
lateral security  for  accommodation 
paper  made  for  the  company  does  not 
thereby  become  a  contributory.  Re 
Perrln  Plow  Co.,  11  OntWR  186,  12 
OntWR  387. 

94.  Farmers'  Pawnee  Canal  Co.  v. 
Henderson,  46  Colo.  87,  102  P  1068; 
Iowa  Nat.  Bank  v.  Cooper,  (Iowa) 
ini  NW  459;  Henkle  v.  Salem  Mfg. 
Co.,   39   Oh.  St.   547. 

ra]  Pladtr**  taUnr  tiwiafer  in 
name  of  liresponsibM  party.— ^he 
pledgee  of  shares  in  a  national  bank 
who,  in  good  faith  and  with  no  fraud- 
ulent intent,  takes  the  security  for 
his  own  benefit  In  the  name  of  an 
Irresponsible  trustee,  for  the  avowed 
purpose  of  avoiding  individual  liabil- 
ity as  a  stockholder,  and  who  ex- 
ercises none  of  the  powers  or  rights 
Of  a  stockholder,  Incurs  no  liability 
as  such  to  creditors  of  the  bank  in 


ease  of  its  failure.  Anderson  v.  Phil- 
adelphia Warehouse  Co.,  Ill  U.  S. 
479,   4   set  525,   28   L.  ed.   478. 

9b.  TJ.  8. — Burgess  v.  Sellgman. 
107  U.  S.  20,  2  set  10s  27  L.  oS.  SS9; 
Andrews  v.  National  Fdy.,  etc. 
Works.  76  Fed.  166,  22  CCA  110  [reh 
den  77  Fed.  774,  23  CCA  454]  (the 
latter  case  holding  a  pledgee  not 
liable  to  creditors  who  were  not  mis- 
led, especially  where  he  forbids  the 
Issue  of  unpaid  stock  and  declares 
that  It  shall   be  void). 

Kan. — Tschumi  v.  Hills,  6  Kan.  A. 
649,  51  P  619  (no  liability  where  the 
shares  were  void  as  not  being  Issued 
in  conformity  with  the  charter  ol 
the  corporation). 

Md. — Matthews  v.  Albert,  24  Md. 
627. 

Mo. — Union  Sav.  Assoc,  v.  Sellg- 
man,  92  Mo.  636,  15  SW  630  [rev 
II  Mo.  A.  142,  and  overr  Griswold 
V.  Sellginan.  72  Mo.  1101. 

Bng. — Bk  p.  Currle,  32  I..  J.  Ch.  67; 
Ashworth  v.  Bristol,  etc,  R.  Co.. 
15   L.   T.   Rep.   N.    S.  561. 

Can. — McCraken  v.  Mclntyre,  1 
Can     S     C     479. 

Compare  Way  v.  Barney,  127  Minn. 
846,  149  NW  462,  AnnCasl916C  565 
(holding  that,  if  one  to  whom  stock 
Is  issued  directly  as  collateral  se- 
curity fails  to  do  all  that  can  be  ex- 
pected or  required  of  a  reasonably 
prudent  business  man  in  the  nature 
of  seeing  to  it  that  the  character  of 
his  holding  appears  of  record,  he  will 
not  be  permitted  to  deny  his  liabil- 
ity to  creditors  not  advised  to  the 
contrary  by  the  stock  book), 

96.  Bloomenthal  v.  Ford,  [1897] 
A.  C.  156.  To  same  effect  Re  Chas. 
H.  Davies,  Ltd..  18  Ont.  L.  240,  18 
OntWR  t79.  .     .    ..     .  ..        ....     .  ; 
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Where  tfie  pledgee  retains  stock  after  the  loan  is 
paid  for  the  purpose  of  selling  it,  he  will  be  con- 
sidered the  legal  holder  and  liable  to  creditors  of 
the  corporation  as  such.*^ 

[M577]  (2)  BegiEtration  of  Pledgee  as  Owner. 
Where  the  iiile  has  not  been  changed  by  statate, 
a  pledgee  holding  the  stock  of  his  pledgor'  as  col- 
lateral security,  if  registered  aa  the  legal  owner,  is 
liable  to  the  creditors  of  the  company  as  a  stock- 
holder,** and  if,  in  consequence  of  the  operation 
of  this  rule,  he  suffers  a  loss,  that  is  a  matter 
between  him  and  his  pledger.** 

Effect  of  special  statutory  provisions.  While 
there  are  decisions  which  hold  directly  to  the  con- 
trary,^ the  weight  of  authority  is  to  the  effect  that 


where  a  statute  provides  that  no  person  holding 
stock  as  collateral  security  shall  be  personally  sub- 
ject to  any  liability  as  a  stockholder,  and  that  the 
person  pledging  the  stock  shall  be  considered  as 
holding  it  and  liable  accordingly,  a  pledgee  of  stock 
cannot  be  held  liable  as  stockholder,  although  the 
stock  was  placed  in  his  name  on  the  books  of  the 
corporation,'  and  although  a  certificate  was  issued 
directly  to  him.'  And  the  same  construction  has 
been  placed  on  a  statute  which  provides  that  no 
holder  of  stock  as  collateral  security  shall  be  liable 
for  assessments  on  the  same.* 

[i  1578]  (3)  Registration  as  Held  as  Collat- 
eral. Where  shares  of  stock  are  transferred  to  a 
person  as  collateral  security,  and  they  are  so  regis- 


97.  Brsklne  v.  liowensteln,  11  Mo. 
A.  696   [all  82  Mo.  SOI]. 

as,  u.  S. — Germanla  Nat.  Bank  v. 
Case,  99  U.  S.  628.  25  L.  ed.  448;  Pull- 
man V.  Upton.  96  U.  S.  328,  24  L.  ad. 
818;  National  Fdy.,  etc..  Works  v. 
Oconto  Water  Co.,  68  Fed.  1006  [rev 
on  other  grounds  76  Fed.  166,  22 
CCA  110,  36  LRA  1391;  Moore  v. 
Jones,  17  F.  Cas.  No.  9,769,  8  Woods 
53. 

Ala. — National  Commercial  Bank 
V.  McDonnell,  92  Ala.  387,  9  S  149. 

Cal. — Shattuck,  etc..  Warehouse.  Co. 
V.  Olllelen,  164  Cal.  778,  99  P  348; 
Hurlburt  v.  Arthur,  140  Cal.  108, 
73   P  784,  98  AmSR  17. 

Conn. — Ball  Electric  Light  Co.  v. 
Child,   68   Conn.   622,   37   A  391. 

III. — Melvin  V.  Lamar  Ins.  Co.,  80 
111.  446.  22  AmR  199;  Wheelock  v. 
Kost,  77   111.    296. 

Ind. — ^Koons  v.  Jeffersonville  First 
Nat.   Bank,    89   Ind.    17». 

Iowa. — Tlerney  v.  Ledden,  148  Iowa 
286,  121  NW  1050,  :i  AnnCas  lOS; 
Calumet  Paper  Co.  v.  Stotts  Inv.  Co., 
96  Iowa  147,  64  NW  782,  59  AmSR 
362;  Hale  v.  Walker,  31  Iowa  344,  7 
AmR  137.  ^  ,  ,.,       . 

Ija. — Haynes  v.  Palmer,  18  Iia.  Ann. 
240. 

Md. — Magruder  ▼.  Colston,  44  Md. 
349,   22  AmR  47. 

Mass. — Dickinson  v.  Central  Nat. 
Bank,  129  Mass.  279,  37  AmR  851; 
Barre  First  Nat.  Bank  v.  Hlngham 
Mfg.  Co.,  127  Mass.  563;  Johnson  v. 
Somervllle  Dyeing,  etc.,  Co.,  16  Gray 
216;  Holyoke  Bank  v.  Burnham,  11 
Cush.  183;  Grew  v.  Breed,  10  Mete. 
K69;  Crease  v.  Babeock,  10  Mete.  526. 

Minn. — Marshall  v.  Evans,  106 
Minn.  85,  118  NW  56,  19  LRANS  249; 
State  V.  New  England  Bank.  70  Minn. 
898,  78  NW  153,  68  AmSR  588;  SUte 
v.  New  England  Bank,  70  Minn.  398, 
78  NW  163,  68  AmSR  B3R;  Harper  v. 
Carroll,  66  Minn.  487,  69  NW  610, 
1069;  Dunn  v.  SUta  Bank,  59  Minn. 
221,  61  NW  27. 

Mo.— Simmons  v.  Hill,  96  Mo.  679, 
10  SW  61;  Bagley  .v.  Tyler,  43  Mo. 
A.  195. 

N.  Y. — In  re  Empire  City  Bank,  18 
N.  Y.  199,  8  AbbPr  192;  Rosevelt  v. 
Brown,  11  N.  Y.  148;  Richardson  v. 
Abendroth,  43  Barb.  162;  Adderly  v. 
Storm,  6  Hill  624. 

Pa. — Aultman's  App.,  98  Pa.  505. 

Wis. — Sleeper  v.  Goodwin,  67  Wis. 
677.  31  NW  835. 

Eng. — Franklin  v.  Neate,  13  M.  & 
W.  481,  163  Reprint  200;  In  re  Land 
Credit  Co.,  L.  R.  8  Ch.  831;  In  re  Asi- 
atic Banking  Corp.,  L.  R.  7  Eq.  91 
faff  L.  R.  4  Ch.  252] ;  Matter  of  Patent 
Elastic  Pavement,  etc.,  Co.,  3  De  G. 
A  Sm.  146,  64  Reprint  419. 

And  see  Banks  and  Banking  i  68. 

[a],  "One  reaaon  for  thla  mto,  per- 
haps the  best  one.  is  (1)  that  a  party 
so  holdirg  himself  out  to  the  public 
as  the  general  owner  of  the  stock  i» 
estopped  from  denying  his  liability  to 
creditors  who  have  not  been  advised 
to  the  contrary  by  the  stock  record  of 
the  corporation."  Marshall  v.  Evans, 
etc.,  Co.,  106  Minn.  85,  89,  118  NW 
55,  19  LRANS  249.  To  same  effect 
Pauly  V.  State  L.  &  T.  Assoc,  165 
U.   S.  606,  17  set  466,  41   L.   ed.  844; 


In  re  Noyes,  136  Fed.  977.  (2)  An- 
other Is  that  by  taking  the  legal  .title 
he  has  released  the  former  owner; 
and  a  third  is  that,  after  having 
taken  the  apparent  ownership  and 
thus  become  entitled  to  receive  divi- 
dends, vote  at  elections,  and  enjoy 
a)l  the  privileges  Of  ownership,  it 
would  be  ineciuftable  to  allow  him  tc 
refuse  the  responsibilities  of  a  stock- 
holder. Qermania  Nat.  Bank  v.  Case. 
99  U.  S.  628,  25  L.  ed.  448. 

[b]  The  laets  that  the  true  stotna 
of  tna  pladfaa  ia  known  t6  thB  oorpo- 
xiktlon  does  not  affect  the  operation  of 
the  rule.     In  re  Noyes,  136  Fed.  977. 

[c]  A  panwn  wlio  allowa  a  trans- 
fer to  ba  made  to  Um,  npon  tlia  books 
of  a  national  bank,  of  shares  of  stock 
therein,  even  though  such  a  transfer 
is  made  solely  as  security  for  a  debt 
due  the  transferee,  is  liable  as  a 
stockholder  under  U.  S.  Rev.  St.  { 
K139.  Moore  v.  Jones,  17  F.  Cas.  No. 
9,769.  3  Woods  53. 

Id]  Although  tho  debt  baa  baan 
paid,  (1)  yet  so  long  as  the  shares 
stand  in  the  name  of  the  pledgee,  be 
ramalns  liable  as  a  stockholder.  Ad- 
derly  v.    Storm,    6    Hill    (N.    T.)    624. 

(2)  But  a  retransfer  divests  him  of 
all  future  liability.  Holyoke  Bank 
V.  Burnham,  11  Cush.  (Mass.)  183. 

[a]  UmlMtloBof  rala^— (1)  When 
the  indorsement  on  stock  pladgad  pur- 
ports absolutely  to  transfer  the  slock 
to  the  pledgee,  who  directs  the  secre- 
tary of  the  corporation  to  issue  him  a 
new  certificate  as  pledgee,  he  is  hot 
made  a  stockholder  because  the  sec- 
retary unwarrantably  Issues  a  certifi- 
cate to  the  pledgee  as  absolute  own- 
er, and  enters  his  name  on  the  books 
of  the  corporation  as  the  absolute 
owner.  Shattuck  &  Shattuck,  etc.. 
Warehouse  Co.  v.  GiUelen,  154  Cal. 
778,  99  P  348.  (2)  On  the  insolvency 
of  a  corporation,  one  who  holds  capi- 
tal stock  Issued  as  collateral  security 
for  a  debt  due  him  from  the  com- 
pany is  vot  liable  thereon  to  creditors 
whose  claims  accrued  before  he  be- 
came a  stockholder,  and  who  could 
not,  therefore,  have  been  misled  by 
his  possession  of  the  stock.  Oilman 
V.    Gross,   97    Wis.    224.    72    NW    886. 

(3)  A  company  which  has  no  power 
under  its  charter  to  acquire  any  title 
other  than  that  of  pledgee  to  stock 
of  a  banking  company  cannot  be 
treated  as  an  ordinary  purchaser  of 
such  shares  and  held  liable  to  credi- 
tors of  the  bank  for  Its  debts.  Re 
Central  Bank,  30  CanLTOccNotes  275. 

(4)  The  Illegal  Issue  of  stock  as  a 
pledge  is  a  nullity  and  is  not  effective 
to  transform  the  person  for  whose 
benefit  it  was  issued  from  a  pledgee 
to  a  stockholder  so  as  to  render  him 
liable  as  stockholder  for  the  corpo- 
rate debts.  Hanson  v.  Sherman,  26 
Cal.   A.    169.   143   P  78. 

[f]  Tnuafar  of  pladfad  atook  to 
praaidant  of  corporation.  —  Where 
stock  was  pledged  to  a  corporation 
and  was  transferred  on  the  books  to 
the  president  of  such  corporation,  it 
was  held  that  the  corporation  could 
not  be  held  liable  as  a  stockholder 
unless  the  transfer  to  the  president 
had  been  authorized  or  ratified  by 
the  directors  as  a  transfer  to  the  cor 


poration,  which  was  a  question  for 
the  Jury.  Anderson  v.  Pblladelplila 
Warehouse  Co.,  4  Fed.  130  [atf  111 
U.  S.   479,  4  set  526,  28   L.  ad.  478] 

M.     See  cases  supra  note  98. 

1.  Hamilton  v.  Levison,  198  Fed 
444  [aft  204  Fed.  72,  122  CCA  386] 
(construing  Minnesota  statute);  Har- 
per V.  Carroll,  66  Minn.  487,  69  N'W 
610.  1069;  Dunn  v.  State  Bank,  59 
Minn.  221,  61  NW  27  (in  all  of  whtch 
the  view  Is  held  that  the  exemption 
from  liability  to  stockholders  holding 
the  stock  as  collateral  security  ex- 
tends only  to  cases  where  the  fact  of 
such  collateral  holding  appears  on 
the  stock  book  under  a  statute  pro- 
viding that  no  person  holding  stock 
as  collateral  security  shall  be  per- 
sonally subject  to  any  liability  as  a 
stockholder  of  such  corporation,  but 
the  person  pledging  such  stock  shall 
be  considered  as  holding  it). 

3;  U.  S. — Burgess  v.  Seligrman,  107 
U.  S.  20,  2  set  lO,  27  L.  ed.  359  (con- 
struing Missouri  statute). 

Md.— Matthews  v.  Albert,  24  Md. 
(27. 

Mo. — Union  Sav.  Assoc,  v.  ^lig- 
man,  92  Mo.  636,  16  SW  630,  1  AmSR 
776  [rev  11  Mo.  A.  142,  overr  Gris- 
wold  V.  Seligman,  72  Mo.  110,  and  foil 
Burgess  v.  Seligman,  107  U.  S.  20,  t 
set  10,  27  L.  ed.   359]. 

N.  Y.— McMahon  v.  Macy,  61  N. 
Y.  165. 

Wash.— Johnstone  v.  Black,  59 
Wash.  144,   109  P  367. 

[a]  in  sopport  of  thla  vla<w  it  has 
been  held  that:  (1)  It  Is  always  com- 
petent to  show  that,  an  assignment 
or  conveyance  absolute  In  form  wag 
Intended  only  as  a  security.  Thert 
is  nothing  In  any  statute  which  makes 
the  books  of  the  company  Incontro- 
vertible evidence  of  ownership  of 
stock.  A  person  may  be  the  abso- 
lute legal  and  equitable  owner  of 
Rtock  without  any  transfer  appear- 
ing upon  the  books.  McMahon  T. 
Macy,  51  N.  Y.  156.  (2)  If  the  lav 
declares  that  stock  held  as  collateral 
security  niall  not  make  the  holder 
liable,  surely  it  must  be  competent 
to  show  that  It  is  so  held.  And  when 
this  fact  is  once  established,  there 
Is  an  end  of  the  application  of  estop- 
pel, unless  it  can  be  invoked  by  some 
garty  who  has  been  specially  misled 
y  the  conduct  of  defendants.  Bur- 
gess v.  Seligman,  107  U.  S.  20,  36. 
»  set  10,  27  L.  ed.  369.  (3)  "The 
reason  of  this  law  Is  derived  from 
the  gross  Injustice  of  making  a  per- 
son liable  as  the  owner  of  stock  when 
he  only  holds  It  In  trust  or  by  way 
of  security,  and  from  the  Inexpedi- 
ency of  putting  a  clog  upon  this  spe- 
cies of  property,  which  will  have  the 
effect  of  making  it  unavailable  to 
the  owner,  or  of  deterring  prudent 
and  responsible  men  from  accepting 
positions  of  trust  where  any  sucb 
property  is  concerned.  It  seems  to 
us  that  not  only  the  law,  but  the  rea- 
son upon  which  It  Is  founded,  applies 
to  the  holders  of  stock  as  collateral 
security,  whether  received  from  an 
Individual  or  from  the  corjioratlon 
itself."     Burgess  v.  Seligman,  supra. 

8.     See  cases  supra  note  1. 

4.     Tlerney    v.    Ledden,    141    Iowa 
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tered  in  the  Btoek  record  of  the  eorporation,  whereby 
his  true  relation  to  the  stoek  appears,  he  is  not  liable 
as  a  stockholder  for  the  debts  of  the  corporation.* 
[i  1579]  k.  T^anBferor  and  Transferee* — (1) 
Liability  of  Transferor — (a)  In  GvneraL  Subject 
to  qnaliflcations  hereinafter  stated,'  and  in  the 
absence  of  constitutional  or  statutory  regulation  to 
the  contrary,*  the  general  rule  is  that  a  bona  fide 
transfer  of  .shares,  whether  they  are  paid  or  not, 
made  in  the  prescribed  manner  on  the  books  of  the 


corporation,  terminates  all  liability  of  the  transferor 
to  its  creditors  for  debts  of  the  cotporation.* 

[$  1580]  (b)  Constitntional  and  Statutory 
Provisions  Extending  Liability.  Under  the  express 
terms  of  constitutional  or  statutory  provisions,  or 
the  construction  placed  upon  such  provisions,  the 
stockholder's  liability  in  many  jurisdictions  does 
not  terminate  with  a  transfer  of  his  stock,^"  as,  for 
example,  where  it  is  provided  that  a  transfer  of 
stock  shall  not  exempt  the  stockholder  from  any 


J86.  121  NW  1060,  21  AnnCas  106; 
Iowa  Nat.  Bank  v.  Cooper,  (Iowa)  101 
NW  459. 

5.  Pauly  V.  State  L.  &  r.  Co.,  166 
U.  S.  COS,  17  set  465,  41  L.  ed,  844: 
Hamilton  v.  Levlnson,  198  Fed.  444 
[aff  204  Fed.  72,  122  CCA  386]  (dlc- 
tum);  Beal  v.  Essex  Sav.  Bank,  67 
Fed.  816,  IS  CCA  128  [app  dlsm  18 
set  940,  42  L.  ed.  1210];  Hurlburt  v. 
Arthur,  140  Cal.  103,  78  P  734,  98 
AmSR  17;  Borland  v.  Nevada  Bank, 
99  Cal.  416,  34  P  102;  Marshall  v. 
Evans,  106  Minn.  86,  118  NW  65,  19 
liRAJ^S  249:  Harper  v.  Carroll,  66 
Minn.  487,  69  NW  610,  1019. 

(a]  niiis  a  corporation  which 
ds  certain  shares  of  stock  In  a 
national  bank  as  collateral  security 
tor  a  loan,  and  Is  carried  on  the 
registry  of  the  bank  as  the  holder  of 
such  stock  "as  pledgee,"  is  not  sub- 
ject, on  the  bank's  insolvency,  to  the 
statutory  liability  of  a  stockholder. 
Pauly  V.  State  L..  &  T.  Co.,  58  Fed. 
666,    7    CCA    422     [aff    56    Fed.    430]. 

6.  Bank  atook.  see  Banks  SJid 
Banklni?  i!  69-737614-616. 

7.  See  infra  <{   1580-1594. 

8.  See  Infra  {   1580. 

9.  U.  S. — Brunswick  Terminal  Co. 
T.  Baltimore  Nat.  Bank,  192  U.  S. 
386,  24  set  314,  48  L.  ed.  491;  Put- 
nam V.  New  Albany,  etc.,  R.  Co., 
16  Wall.  390.  21  L.  ed.  461;  Johnson 
V.  Laflin,  18  P.  Cas.  No.  7.398,  5  Dill 
65  [aft  103  U.  S.  800,  26  L.  ed.  532]; 
Greene  v.  Sieua  Iron  Co.,  88  Fed. 
203.  31  CCA  458;  Rlcaud  v.  Wilminr. 
ton  Sav.,  etc.,  Co.,  70  Fed.  424,  17 
CCA  170. 

Ala. — Hall  v.  Alabama  Terminal, 
etc.,  Co.,  178  Ala.  898.  56  S  235;  Hen- 
derson V.  Mayfleld  Woolen  Mills,  153 
Ala.  625,  45  S  211;  Allen  v.  Mont- 
gomery R.  Co.,  11  Ala.  487. 

Conn. — Mlddletown  Bank  v.  Ma- 
gill.   6   Conn.    28. 

Ga. — Fouche  v.  Rome  Merchants' 
Nat.  Bank,  110  Qa.  827,  86  SE  256. 

Ind. — Williams  v.  Hanna,  40  Ind. 
S35. 

Kan. — ^Van  Demark  v.  Barons,  52 
Kan.  779,  35  P  798;  Merrill  v.  Meade, 
6    Kan.  A.    620,   49    P   78T. 

Ky. — .Fidelity,  etc..  Trust  Co.  v. 
Bdelen,  176  Ky.  376,   196  SW  447. 

La. — Haynes  v.  Palmer,  13  Lia.  Ann. 
240. 

Ms. — lion^ley  v.  Little,  26  Me.  162. 

Mass. — Brigham  v.  Mead,  10  Allen 
246;  Holyoke  Bank  v.  Bumham,  11 
Cush.  183;  Bordman  v.  Osborn,  23 
Pick.  296;  Ripley  v.  Sampson,  10  Pick. 
371;  Marcy  v.  Clark,  17  Mass.  330; 
Child  V.  Coffin,  17  Mass.  64;  Leland 
v.  Marsh,  16  Mass.  389;  Bond  v.  Ap- 
pleton,  S  Mass.  472,  5  AmD  111. 

Mich. — Foster  v.  Row,  120  Mich.  1, 
79  NW  696,  77  AmSR  665. 

Minn.— McConey  v.  Belton  Oil,  etc., 
Co.,  97  Minn.  190,  106  NW  900;  Olson 
v.  Cook,  57  Minn.  552,  59  NW  635;  In 
re  People's  Live  Stock  Ins.  Co.,  66 
Minn.  180,  57  NW  468. 

Mo. — Skralnka  v.  Allen,  76  Mo.  384  ; 
Miller  V.  Great  Republic  Ins.  Co.,  50 
Mo.  55;  Pullls  v.  Franclscus,  43  Mo. 
469;  McClaren  v.  Franclscus,  43  Mo. 
452;  Chouteau  Spring  Co.  v.  Harris, 
20  Mo.  382;  Simmons  v.  Dent,  16  Mo. 
A.  288;  Alexander  v.  Rollins,  14  Mo. 
A.  109  (afr  84  Mo.  6S7J. 

N.  H. — Chesley  v.  Pierce.  82  N.  H. 
888 

N.  T.— Tucker  v.  Oilman,  121  N.  T. 
189.  24  NB  302;  Billings  v.  Robinson, 
94  N.  T.  416  [aft  28  Hun  122];  Wake- 
field V.  Fargo,  90  N.  T.  213;  Cutting 
v.  Damerel,  88  N.  Y,  410;  Johnson  v. 
Underhlll,  62  N.  T.  208;  Isham  v. 
Buckingham,  49  N.  Y.   216;  Rosevelt 


V.  Brown,  11  N.  T.  148;  Cole  v.  Ryan, 
52  Barb.  168;  Savage  v.  Putnam,  32 
Barb.  420  faff  32  N7  T.  6j01];  Cowles 
V.  Cromwell,  26  Barb.  418;  Adderly 
v.  Storm,  6  Hill  624. 

Oh. — Gilmore  v.  Cincinnati  Bank, 
8  Oh.  62;  Hardman  v.  Cincinnati,  etc., 
R.  Co.,  9  Oh.  Dec.  (Reprint)  678,  15 
ClncLBul  164;  Taylor  v.  West  Liberty 
Wheel  Co.,  6  Oh.  Dec.  (Reprint)  947,  9 
AmLRec  28;  Porter  v.  Laws,  5  Oh. 
Dec.  (Reprint)  582,  6  AmLRec  757. 

Pa. — Finletter  v.  Acetylene  Light, 
etc.,  Co.,  215  Pa.  86.  64  A  429;  Lane's 
App.,  105  Pa.  49,  61  AmR  166;  Merrl- 
mac  Min.  Co.  v.  Levy,  54  Pa.  227,  93 
AmD  697;  West  Philadelphia  Canal 
Co.  V.  Innes,  1  Whart.  198;  In  re 
Glen  Iron  Works,  13  Phlla.  479;  Fuller, 
etc.,  Mfg.  Co.  V.  Brereton,  29  PittabLJ 
NS    866. 

S.  C. — EMrd  V.  Piedmont  Land 
Impr.,  etc.,  Co..  65  S.  C.  78,  32  SE 
758     h97 

Tenn.-^reen  v.  Ashe,  180  Tenn. 
615,  172  SW  293;  Jackson  v.  Sllgo, 
etc.,  Co.,  1  Lea  210. 

Tex.— Rich   v.  Park,    (av.   A.)    177 
SW  184;  Cole  V.  Adams,  19  Tez.  Civ. 
A.    507,    49    SW   1062. 
_^Vt.-^Barton   Nat.   Bank   v.  Atkins, 
72  Vt.   33,   47  A  176. 

Wash. — Murphy  v.  Panton,  96 
Wash.  637,  165  P  1074;  Walton  Lum- 
ber Co.  V.  Commonwealth  Lumber 
Co.,  95  Wash.  295,  163  P  762,  764 
[quot  Cyc];  Iverson  v.  Bradrlck,  64 
Wash.  633,  104  P  130  [cit  Cyc];  Stew- 
art V.  Walla  Walla  Printing,  etc., 
Co.,  1  Wash.  521,1  20  P  605. 

Wis. — KiUen  ,v.  Barnes,  106  Wis. 
546,  82  NW  536  (under  a  statute); 
Cleveland  v.  Bumham,  55  Wis.  698, 
18    NW    677,   680. 

E!ng. — In  re  Continental  Bank  Corp., 
L.  R.  8  Eq.  604;  In  re  European  Bank, 
L.  R.  7  Ch.  292;  In  re  Smith,  L.  R. 
4  Ch.  20;  Grissell  v.  Bristowe,  L.  R. 
3  C.  P.  112  r  Matter  of  Australia  Roy- 
al Bank,  3  De  G.  ft  Sm.  262,  64  Re- 
print 471;  Matter  of  Pennant,  etc.. 
Cons.  Lead  Min.  Co.,  5  De  G.  M.  & 
G.  837,  54  EngCh  656,  43  Reprmi 
1095;  Matter  of  Oundle  Union  Brew- 
ery Co.,  1  De  G.  M.  &  G.  600,  50 
EngCh  463,  42  Reprint  685;  Hudders- 
fleld  Canal  Co.  v.  Buckley,  7  T.  R. 
36,   101  Reprint  842. 

C^an. — Hamilton  v.  Grant,  30  <3an. 
S.    C.    566,    20    CanLTOccNotes    450. 

Man. — Re  Winnipeg  Hedge,  etc., 
Co.,  Ltd.,  22  Man.  83,  1  DomLR  316, 
20    WestLR   337. 

Ont. — In  re  Wlarton  Beet  Sugar 
Co.,  12  Ont.  L.  149,  7  OntWR  618; 
Mckenzie  v.  Klttrldge,  24  U.  C.  C- 
P.  1;  Provincial  Ins.  Co.  v.  Shaw,  19 
U.  C:.  Q.  B.  533. 

"If  .  .  .  the  corporation  consents 
to  discharge  him  from  the  contract 
and  receive  his  transferee  as  a  stock- 
holder in  his  stead,  we  can  perceive 
no  valid  objection  to  their  doing  so. 
Indeed,  the  whole  ifiatter  seems  to 
rest  on  the  same  principles  as  any 
other  contract,  where  a  different  rule 
Is  not  prescribed  by  or  necessarily 
grows  out  of  the  charter."  Allen  v. 
Montgomery  R.  Co.,  11  Ala  437,  451. 

[a]  Tranafar  analogous  to  nova- 
tlmi.— "The  effect  of  a  transfer,  when 
made  in  good  faith,  to  a  solvent  per- 
son, and  entered  on  the  books  of  the 
corporation.  Is  like  that  of  a  nova- 
tion." In  re  People's  Live  Stock  Ins. 
Co.,    58    Minn.    180,    187,    57    NW    468. 

[b]  Truisfar  of  bonna  aharaa. — 
A  former  holder  of  bonus  shares, 
which  he  had  before  winding-up 
transferred  to  persons  entitled  to 
hold  them  as  fully  paid  up,  ts  not 
liable    to    be    placed    on    the    list    of 


contrlbutorles  in  respect  to  them,  un- 
less subjected  to  such  liability  by  the 
act  under  which  the  company  was 
created  or  some  act  relating  thereto. 
In  re  Wlarton  Beet  Sugar  Co.,  12  Ont. 
L.  149,  7  OntWR  613. 

[c]  Wliara  tbe  liability  la  udar 
a  oovsnant  is  a  taoxtgf,  whether  a 
corporation  contracted  a  debt  when 
it  covenanted  tcf  save  one  harmless 
from  the  payment  of  a  mortgage  pre- 
viously given,  or  when  the  mortgage 
fell  due,  is  Immaterial  as  aifectlng 
the  liability  of  a  stockholder  whose 
ownership  of  stock  began  before  the 
date  of  the  covenant  and  continued 
until  after  the  mortgage  fell  due. 
Barron  v.  BurriU,  86  Me.  66.  29  A 
939. 

10.  See  constitutional  and  statu- 
tory provisions;  and  cases  infra  this 
and  following  notes. 

[a]  CKtOTBla. — (1)  Civ.  Code  (1910) 
iS  2247,  2248,  provides  that  a  stock- 
bolder  exempts  himself  from  liabil- 
ity on  the  stock  by  a  transfer  unless 
the  corporation  falls  within  six 
months  after  the  date  of  the  transfer, 
but  that,  on  proof  that  any  stock- 
holders at  the  date  of  the  failure 
are  Insolvent,  recourse  may  be  had 
against  the  transferor  from  whom 
the  Insolvent  stockholder  received 
bis  stock  If  within  a  period  of  six 
months  prior  to  the  date  of  the  fail- 
ure of  the  corporation.  Under  these 
provisions  where  defendants  had  been 
stockholders  in  the  corporation  which 
had  become  insolvent,  they  were  not 
liable  for  their  unpaid  subscriptions 
to  the  stock  where  the  stock  had 
been  transferred  to  others  before  the 
failure,  which  did  not  take  place  un- 
til after  six  months  from  the  trans- 
fer. Citizens'  Bank  v.  J.  M.  Kent 
Co.,  142  Ga.  115,  82  SE  613.  (2)  No 
additional  liability  is  imposed  on  a 
stockholder  by  this  statute.  It  sim- 
ply provides  a  method  by  which  a 
stockholder  can  relieve  himself  from 
a  preexisting  liability'  under  the 
charter  of  the  company  of  which  he 
Is  a  member.  Wheatley  v.  Glover, 
126  Ga.  710,  54  SE  62e    629. 

[b]  Tnfliana. — Under  a  statute  pro- 
viding that  the  stockholders  of  man- 
ufacturing and  mining  companies 
"shall  be  individually  liab'e,  jointly 
and  severally,  for  all  debts  due  and 
owing  laborers,  servants  and  appren- 
tices, for  services  rendered,  and,  to 
other  creditors  of  the  company  they 
shall  be  liable  to  an  amount  equal 
to  the  stock  held  by  them  respective- 
ly," the  person  holding  stock  at  the 
time  a  debt  Is  contracted  Is  the  per- 
son who  is  liable  under  the  latter 
clause  of  this  section,  to  an  amount 
equal  to  the  stock  held  by  him,  and 
a  subsequent  holder  Is  not  liable. 
Williams  V.   Hanna,   40  Ind.   535. 

[c]  lOaataaippl. — By  Code  Annot. 
9  844  every  subscriber  holding  stock 
of  a  corporation  Is  liable  for  debts 
contracted  during  his  ownership  of 
the  stock  and  for  one  year  after  he 
transfers  it,  to  the  amount  of  his  un- 
paid subscription.  Allen  v.  Eldwarda, 
93  Miss.  719,  47  S  382. 

[d]  Oklahoma. — Under  a  constitu- 
tional provision  that  no  corporation 
shall  issue  stock  except  for  money, 
labor  done,  or  property  actually  re- 
ceived, to  the  amount  or  the  par  value 
thereof,  an  original  subscriber  is  not 
discharged  of  liability  to  creditors  for 
unpaid  subscriptions  by  transferring 
his  stock  to  an  Innocent  purchaser. 
"Otherwise  one  who  had  Contributed 
little  or  nothing  to  the  capital  stock 
of  a  corporation  might  obtain  shares 
of  its  stock,  dispose  thereof       "' 
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liabilities  of  the  corporatioi^  created  prior  tf  the 
transfer,^^  that  the  stockholder  shall  be  indiTidnally 
liable  until  the  capital  stock  shall  have  been  folly 
paid  in,^*  or  that  the  assignee  and  assignor  of  stock 
shall  each  be  liable  for  any  installments  due  thereon 


which  may  ha^e  aeomed  or  may  thereafter  accrne,*' 
or  that  the  liability  of  a  stookholder  to  the  extent  of 
the  amonnt  unpaid  on  his  stock  shall  not  be  released 
by  reason  of  any  assignment,  bat  that  the  assignor 
shall  remain  liable  jointly  with  the  assignee  until 


ably,  and  entirely  escape  liability  to 
corporate  creditors."  Chllson  T.  Cav- 
anaugh,  160  P  601,  602. 

[e]  Oreffon. — (1)  By  express  stat- 
ute. If  the  sale  is  voluntary  the  seller 
Is  not  discharged  from  liability  to 
existing  creditors  for  such  unpaid 
balance,  unless  it  is  duly  paid  by 
such  purchaser.  Ladd  v.  Cartwrlght, 
7  Or.  329.  (2)  The  liability,  however, 
of  such  seller  is  contingent,  and  does 
not  become  absolute  until  there  Is  a 
failure  to  pay  such  balance  by  the 
purchaser  after  it  has  been  duly  de- 
manded by  the  proper  olBcers  of  the 
corporation.  Ladd  v.  Cartwrlght,  7 
Or.  S?9.  (3)  And  the  statute  applies 
only  to  those  who  have  been  holders 
of  the  legal  title  in  unpaid  stock. 
Branson  v.  Oregonian  K.  Co.,  10  Or. 
278 

Cf]  P»nn»ylvii1s  (1)  Under  a 
statute  applicable  to  railroads,  which 
provides  that  no  transfer  of  stock 
shall  have  the  effect  of  discharging 
any  liabilities  or  penalties  not  before 
Incurred  by  the  owner  thereof,  no 
transfer  of  stock  in  a  railroad  com- 
pany will  have  the  effect  of  discharg- 
ing the  liabilities  Incurred  by  the 
owner  of  the  shares.  Cass  v.  Pitta- 
burgh,  etc.,  R.  Co.,  80  Pa.  31:  Hays  v. 
Pittsburgh  R.  Co.,  38  Pa.  81;  Graff 
V.  Pittsburgh,  etc,  R.  Co.,  31  Pa. 
489;  Pittsburgh,  eto^  R,  Co.  v.  Clarke, 
29  Pa.  146.  (2)  Where  a  cori>orate 
charter  provided  that  on  payment  of 
the  first  installment  of  twenty  per 
cent  full  paid  certificates  of  common 
stock  ana  partially  paid  certificates 
of  preferred  stock  should  be  deliv- 
ered, and  as  subsequent  Installments 
were  paid  they  should  be  Indorsed  on 
the  latter,  provided  after  payment  of 
the  twenty  per  cent  the  subscribers 
should  no  longer  be  liable  for  any 
balance  on  their  subscription,  except 
on  such  shares  as  should  stand  of 
record  on  the  books  In  their  names  at 
the  time  any  subsequent  assessments 
were  made,  but  the- holders  of  such 
shares  of  record  on  the  books  of  the 
company  at  that  time  should  be  lia- 
ble therefor,  it  was  held  that  such 
proviso  operated  to  relieve  the  origi- 
nal subscriber  only  after  he  had  paid 
the  first  installment  and  had  trans- 
ferred his  stock  to  a  real  owner  on 
the  books  of  the  company,  and  had 
no  reference  to  an  actual  owner  of 
stock  standing  on  the  books  in  the 
name  of  another,  In  which  case  both 
the  real  and  record  owner  were  liable 
for  subscription  calls.  Brown  v.  Art- 
man,  166  Fed.  485. 

[g]  TssM^-(l)  Under  Const,  art. 
12  {  6,  which  provides  that  no  cor- 
poiatlon  shall  Issue  stock  except  for 
money  paid,  labor  done,  or  property 
actually  received,  and  that  all  fic- 
titious increase  of  stock  or  indebted- 
ness shall  be  void,  subscribers  to 
the  stock  of  a  corporation  who  had 
not  fully  paid  for  stock  received  are 
guarantors  of  the  balance  due  regard- 
less of  transfer.  "This  provision  of 
the  Constitution  puts  the  original 
stockholders  in  the  attitude  of  guar- 
antors, making  them  responsible  to 
creditors  for  the  unpaid  balance  due 
thereon;  and  this  Is  true  .  .  .  regard- 
less of  whether  or  not  they  may  nave 
transferred  said  stock  to  another  who 
had  notice  that  the  same  was  not 
'."Py-E'^y  "P"  Rich  V.  Park,  (Civ. 
A>  177  SW  184,  192.  (2)  Where  in- 
corporators and  subscribers  made  af- 
fidavit that  the  stock  was  fully  sub- 
scribed and  paid,  caused  the  corpora- 
tion's book  so  to  show,  had  stock  is- 
sued to  themselves  as  fully  paid  and 
nonassessable,  and  represented,  in 
sale  of  the  stock,  that  it  was  fully 
paid,  purchaser  paying  full  face  value 
therefor,  but,  although  they  had  paid 
tor  the  stock  the  amount  of  mer- 
chandise  recited    in    their    affidavits. 


the  cash  amounts  recited  as  paid  were 
in  fact  not  paid  by  them,  the  ques- 
tion of  their  good  faith  In  their  sale 
of  the  stock  was  immaterial  on  the 
question  of  their  liability  for  amounts 
unpaid  on  their  stock.  Park  v.  Rich, 
(Commn.  A.)    212   SW  947. 

11.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]  Xowib— The  sale,  although 
made  in  good  faith,  by  a  stockholder 
in  a  corporation  of  his  stock,  only 
a  small  part  of  the  par  value  of 
which  has  been  paid,  does  not  termi- 
nate his  liability  for  the  existing 
debts  of  the  company,  under  Code 
(1873)  {  1078,  providing  that  the 
transfer  of  shares  is  not  valid  ex- 
cept as  between  the  parties  unless 
it  is  regularly  entered  on  the  books 
of  the  company,  but  that  such  trans- 
fer shall  not  In  any  way  exempt  the 
person  making  it  from  any  liability  of 
the  corporation  created  prior  there- 
to, and  {  1082,  providing  that  noth- 
ing contained  in  such  chapter  shall 
exempt  the  stockholders  from  Individ- 
ual liability  to  the  amount  of  the 
unpaid  installments  on  the  stock 
owned  by  them  or  transferred  by  thorn 
for  the  purpose  of  defrauding  credi- 
tors. White  V.  Qreen,  106  Iowa  176, 
74  NW  928. 

[b]  Xantncky. — (1)  The  sUtutes 
(St.  9  S47)  expressly  provide  that 
transfer  of  stock  shall  not  release  the 
transferor  from  any  liability  of  the 
corporation  existing  at  the  time  of 
the  transfer,  but  he  is  not  liable  for 
more  than  the  amount  of  the  unpaid 
part  of  the  stock  held  by  him.  Fi- 
delity, etc..  Trust  Co.  v.  Sdelen,  176 
Ky.  376.  195  SW  447.  (2)  Inasmuch 
as  these  statutes  are  in  derogation  of 
the  common  law  they  are  subject  to 
strict  construction.  Fidelity,  etc.. 
Trust  Co.  V.  Bdelen,  supra.  (3)  A 
stockholder  who  has  transferred  his 
stock  is  liable  thereon  to  the  lessor 
of  a  building  leased  by  the  corpora- 
tion before  such  transfer  for  install- 
ments of  rent  becoming  due  under 
the  lease  after  such  transfer.  Hyatt 
V.  Anderson,  74  SW  1094,  26  KyL. 
1?2.  (4)  It  has  been  held  that  a  fur- 
ther statute  providing  that  one  who 
becomes  a  stockholder  by  a  transfer 
of  stock  shall  succeed  to  all  rights 
and  liabilities  of  prior  stockholders 
does  not  give  a  subscriber  for  stock, 
who,  after  sale  thereof.  Is  made  lia- 
ble by  special  statutory  provisions  to 
creditors  of  the  corporation  for  his 
unpaid  subscription,  the  right  of  In- 
demnity against  the  transferee  of  his 
stock,  the  sale  having  been  made 
without  any  provisions  for  holding 
him  harmless  on  account  of  any  such 
liability.  If  this  were  so,  "^t  would 
amount  to  a  reward  to  a  derelict  sub- 
scriber for  a  failure  to  discharge  his 
own  obligation.  It  would  seem  to  be 
more  in  accordance  with  equity  that 
If  the  innocent  transferee  was  made 
liable  to  the  corporation  for  the 
unpaid  stock  ...  he  would  be  en- 
titled to  recoupment  from  the  trans- 
feror." Jone.s  v.  Bowman.  181  Ky. 
722,  726,  205  SW  923. 

[c]  wanesota.^  (1)  By  express 
statutory  provision  (Rev.  L.  {  2864) 
a  sale  and  transfer  of  his  stock  does 
not  release  a  stockholder  from  lia- 
bility for  the  corporation's  then  ex- 
isting debts.  Sellg  v.  Hamilton,  234 
U.  S.  652,  34  set  926,  58  L.  ed.  1518 
raff  195  Fed.  153f(oon8trulng  Minne- 
sota statutes);  Way  v.  Mooers,  135 
Minn.  339,  160  NW  1014,  LRA1918B 
559;  Tiffany  v.  Giesen.  96  Minn.  448, 
106  NW  901;  Gunnison  v.  U.  S.  In- 
vestment Co.,  70  Minn.  292,  297,  73 
NW  149.  (2)  'The  prohibition  against 
the  transfer  of  shares  in  a  corpora- 
tion so  as  to  affect  the  liability  of 
stockholders  for  existing  debts  of 
the   corporation   Is  absolute."      Qun- 


rison  V.  U.  S.  Investment  Co.,  supra. 
(3)  But  while  the  stockholder  is  not 
released  from'  liability  for  the  then 
existing  debts  of  the  corporation  by 
transfer  of  his  shares,  his  liability 
therefor  becomes  secondary  to  that 
of  his  transferee,  and  the  liability  of 
both  Is  secondary  to  that  of  the  cor- 
poration. Way  v.  Mooers,  supra; 
Northwestern  "rrust  Co.  v.  Bradbury, 
117  Minn.  88,  134  NW  613,  AnnCas 
1913D  69:  Liagerman  v.  Casserly,  107 
Minn.  491,  12»  NW  1086,  131  AmSR 
506,  23  LRiU^S  673;  Willius  v.  Mann. 
91  Minn.  494,  98  -NW  341,  867:  Rich- 
ardson V.  Merritt,  74  Minn.  354.  77 
NW  234,  407,  968.  (4)  A  nonresident 
former  stockholder  in  a  domestic  cor- 
poration is  not  denied  rights  under 
the  federal  constitution  by  this  stat- 
ute because  he  may  be  assessed  for 
debts  antedating  the  transfer,  in  pro- 
ceedings of  which  he  is  notified  only 
by  publication  and  mallina  of  notice 
and  is  represented  by  the  corporation. 
Selig  V.  Hamilton,  196  Fed.  1S3  [alf 
234  V^S.  662,  34  SCt  926,  S8  L.  ed. 
1618].^ 
U.    See  cases  infra'  thla  note. 

[a]  KaCTlaad.— Under  Code  art.  26 

grovlding  that  the  stodcholders  shall 
e  Individually  liable  for  the  debts 
of  the  company  nntil  the  whole  capi- 
tal stock  Is  fully  jjtald  In,  the  trans- 
fer by  a  stockholder  of  his  stock  In 
a  manufacturing  company.  Incorpo- 
rated under  such  article,  does  not 
exonerate  him  from  personal  liability 
for  a  debt  contracted  by  the  company 
when  ho  was  a  stocUiolder  and  before 
the  whole  capital  stock  was  paid  in; 
his  liability  is  in  the  nature  of  a 
contract  made  between  tiie  company, 
its  creditor,  and  himself,  and  is  in  no 
way  affected  by  the  transfer  of  his 
stock.  "If  personal  liablUty  is  to 
rest  anywhelre,  it  surely  ought  to  be 
with  those  who  were  stockholders  at 
the  time  the  debt  was  contracted; 
who  had  the  means  of  kno-wing  the 
extent  and  magnitude  of  the  same, 
and  who  could  have  exerclasd  an  in- 
fluence in  the  management  of  the  af- 
fairs of  the  company,  rather  than 
upon  those  who  became  shareholders 
subsequrnt  to  the  creation  of  the 
debt,  and  who  are  In  no  manner  re- 
sponsinle  for  the  same."  Hager  v. 
Cleveland,  36  Md.  476.  493. 

[b]  Maasaohusstts  anA  Bhode 
laliuid. — (1)  Statutes  of  these  states 
provide  that  members  of  every  Incor- 

C orated  manufacturing  company  shall 
e  liable  for  its  debts  imtll  the  whole 
amount  of  the  capital  stock  is  paid 
in  and  a  certificate  to  that  effect  re- 
corded. The  liability  so  Imposed  ex- 
tends to  all  persons  who  were  stock- 
holders when  the  debt  was  contracted, 
and  also  to  all  persons  who  were 
stockholders  when  the  liability  was 
enforced  by  legal  process,  but  not  to 
persons  hecomuig  stockholders  after 
the  debt  was  contracted  and  ceasing 
to  be  stockholders  before  the  liabil- 
ity was  enforced.  Johnson  v.  Somer- 
ville  Dyeing,  etc.,  Co.,  IB  Gray 
(Mass.)  216:  Holyoke  Bank  v.  Bum- 
ham,  It  (^ish.  (M&ss.)  183;  Mill  Dam 
Fdy.  V.  Hovey,  21  Pick.  (Mass.)  417: 
Sayles  v.  Bates,  16  R.  I.  342,  5  A 
497.  (2)  It  Is  Immaterial  -whether 
the  stockholders  so  to  be  reached  are 
original  subscribers  to  stock  or  pur- 
chasers subsequently.  Lazard  Frerea 
v.  Phetteplace.  26  R.  I.  668,  69  A  9S1. 
(3)  It  has  been  held  that  the  statute 
imposes  no  liability  for  rent  accruing 
under  a  lease  after  the  stockholder 
ceased  to  be  such  by  transferring  his 
stock.  Rent  does  not  accrue  to  the 
lessor  as  a  debt,  until  the  lessee  has 
enjoyed  the  use  of  the  land.  Bord- 
man  v.  Osbom,  23  Pick.  (Mass.)  29S. 
13.  See  statutory  provisions;  and 
cases  infra  this  note. 

[a]    Ttrvbia^— (1)   Under  Code  e 
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the  stock  is  fnlly  paid.^*  Under  other  statntes  a 
secondary  liability  is  imposed  on  the  transferor  after 
a  transfer  in  good  faith.^^  Snch  a  liability  is 
imposed  by  a  statute-  providing  that  "all  stock- 
holders" shall  be  held  liable  to  an  amount  equal  to 
their  stock  subscribed  in  addition  to  such  stock.^* 
A  constitutional  provision  that  the  original  sab- 
scribers  of  the  stock  of  the  corporation  shall,  after 
the  corporate  property  has  been  exhausted,  be  indi- 
vidually liable  for  the  debts  of  the  corporation  to  the 
extent  of  their  unpaid  subscription,  prevents  an  orig- 
inal -stockholder  from  relieving  himself  of  liability 
to  pay  his  subscription  until  either  it  is  fully  paid 
or  all  the  debts  of  the  corporation  are  satisfied.^^ 
The  liability  of  the  subscriber  after  transfer  of  his 
stock  under  such  a  provision  is  changed  from  an 
agreement  to  pay  the  unpaid  part  thereof  from  time 

E7  S  26  which  provides  that  po  stock 
ahall  be  assigned  on  the  books  with- 
out the  consent  of  the  company  un- 
til all  the  money  which  has  become 
IMiyable  thereon  shall  have  been  paid, 
and  on  any  assignment  the  assignee 
and  assignor  shall  each  be  liable  for 
any  installments  which  may  have  ac- 
crued, or  which  may  thereafter  ac- 
crue, the  assignors  of  unpaid  stock 
are  liable  for  unpaid  stock  whether 
the  Installments  accrued  before  or 
after  the  assignment.  Qlenn  v. 
Priest,  48  Fed.  19  CafT  51  Fed.  4001; 
Glenn  v.  Scott,  28  Fed.  804:  Morris 
▼.  Qlenn,  87  Ala.  628,  7  S  90;  Ham- 
bleton  V.  Olenn,  72  Md.  331,  20  A  115: 
McKlm  V.  aienn,  66  Md.  479.  8  A 
130;  Qlenn  v.  Hunt.  120  Mo.  880,  25 
avr  181;  Hamilton  v.  Olenn,  86  Va. 
129,  9  SB  129.  (2)  The  liability  of 
the  assignor  is  not  a  Joint  liability 
with  the  assignee,  and  a  release  of 
one  does  not  release  the  other.  Olenn 
▼.  Foote.  36  Fed.  824  [app  dism  146 
V.  a.  688,  12  set  881,  86  U  ed. 
8691. 

14.  Moore  V.  V.  S.  One  Stave  Bar- 
rel Co.,  238  111.  644,  87  NE  636,  128 
AmSR  168;  Sprague  v.  National  Bank 
of  America,  172  111.  149,  60  NB  19, 
<4  AmSR  17,  42  LRA  606  [aft  66  111. 
A.  320];  Sprague  v.  National  Bank 
of  America,  172  111.  149,  60  NE  19. 
64  AmSR  17,  42  LRA  606:  Boot  v. 
Sinnock,  120  111.  360,  11  NB  339,  60 
AmR  668;  Ailing  v.  Wenzel,  133  111. 
264,  24  NE  651;  Coleman  v.  Howe, 
164  111.  468.  39  NB  726.  46  AmSR  133; 
Cohen  v.  Toy  Qun  Mfg.  Co.,  172  IlL 
A.  330. 

15.  See  cases  in  following  note, 
and  Minnesota  cases  supra  note  11 
Icl. 

le.  See  cases  infra  this  note, 
[al  Ohio. — (1)  Under  the  former 
double  liability  statute,  since  ren- 
dered inoperative  by  constitutional 
firovlslon  which  abrogates  the  double 
lability  of  stockholders  (Poston  v. 
Hull,  76  Oh.  St.  502,  80  NE  11),  (2) 
providing  that  "all  st  okholders" 
shall  be  liable  to  an  amount  equal 
to  their  stock  subscribed  in  addition 
to  their  stock  to  secure  creditors,  a 
transfer  of  his  stock  by  a  stockholder, 
after  debts  have  been  contracted  by 
the  corporation,  does  not  discharge 
the  stockholder's  liability  therefor, 
(Wick  Nat.  Bank  v.  Union  Nat.  Bank. 
«2  Oh.  St.  446,  57  NE  320,  78  AmSR 
734;  Railroad  Co.  v.  Smith,  48  Oh. 
St.  219,  81  NB  748;  Newberry  v. 
Alexander,  44  Oh.  St.  846,  7  NB  446; 
Mason  v.  Alexander,  44  Oh.  St.  818. 
7  NE  435;  Brown  v.  Hitchcock,  36 
Oh.  St.  687;  -Wrehrman  v.  Reaklrt,  1 
CIno.  Super.  830).  (8)  And  the  liabil- 
ity attaches  at  the  time  the  debt  is 
created.  Bro-wn  v.  Hitchcock,  86  Oh. 
St.  667;  Cleveland  Oas  Co.  v.  Col- 
lins, 19  Oh.  Cir.  Ct.  247,  16  Oh.  Clr. 
Deo.  476.  (4)  "All  stockholders"  must 
be  regarded  as  Including,  not  only 
those  who  were  snch  at  the  time  the 
Indebtedness  -was  Incurred,  but  all 
those  who  necessarily  stand  In  their 
shoes  In  respect  to  the  same  stock. 
Irvine  ▼.  Enilott,  208  Fed.  82;  Brown 
V.  Hltohoock,  86  Oh.  at.  667.  <6)  But 
the  snccessive  assignees  or   holders. 


p>  time  as  called  by  the  corporation,  to  an  agreement 
to  pay  the  unpaid  part  of  the  subscription  after  the 
corporate  property  is  exhausted.^^  Under  such  a 
provision  subscribers  are  not  relieved  from  liability 
by  a  sale,  although  they  surrender  their  certificates, 
new  certificates  are  issued  to  the  purchasers,  and 
the  notes  of  the  purchasers  are  substituted  for 
those  of  the  subsAribers  for  the  unpaid  part  of  the 
subscriptions.^' 

Claims  for  htbor.  Statutes  imposing  individual 
liability  upon  the  stockholder  for  labor  claims  have 
been  held  to  impose  a  liability  upon  the  owner 
of  stock  at  the  time  the  labor  was  performed  which 
does  not  pass  to  his  transferee.^" 

Duration  of  continued  liability.  As  regards  the 
time  during  which  this  liability  shall  continue,  in 
the  absence  of  any  statutory  provision  on  the.  sub- 


by  accepting  the  stock  and  the  ben- 
efits arising  therefrom,  impliedly  un- 
dertake to  indemnify  or  discharge  the 
assie;nor  from  the  liability  which  at- 
tached to  him  as  stockholder  while 
he  held  the  stock.  Newberry  v.  Alex- 
ander, 44  Oh.  St.  846.  7  NB  446;  Ma- 
son V.  Alexander,  44  Oh.  St.  318,  7  NB 
435;  Brown  v.  Hitchcock,  36  Oh.  St. 
667.  <6>  Under  the  statute,  the  own- 
ers of  the  stock  at  the  time  of  the 
commencement  of  the  suit  to  enforce 
payment  of  the  debts  are  primarily 
fiablc.  Poston  v.  Hull,  76  Oh.  St. 
502,  80  NB  11;  Bonewltz  v.  Van  Wert 
County  Bank.  41  Oh.  St.  78.  (7)  And 
such  liability  must  first  be  exhaust- 
ed before  recourse  can  be  bad  against 
a  former  owner  who  has  in  good  faith 
transferred  his  stock.  Boston  v.  Hull, 
75  Oh.  St.  902,  80  NE  11.  (8)  Then, 
if  by  reason  of  Insolvency  or  resi- 
dence without  the  Jurisdiction,  the 
amount  due  from  any  stockholder  is 
not  collectable,  the  assignor  of  the 
stock  up  to  the  time  the  liability  at- 
tached may  be  charged  with  the  de- 
ficiency. Poston  V.  Hull,  75  Oh.  St. 
502,  80  NB  11;  Newberry  v.  Alexan- 
der, 44  Oh.  St.  846,  7  NE  446;  Ma- 
son V.  Alexander,  44  Oh.  St.  318,  7 
NE  436;  Brown  v.  Hitchcock,  36  Oh. 
St.  667.  (9)  But  as  regards  extent 
of  liability.  It  is  held  that  "a  stock- 
holder who  has,  in  good  faith,  sold 
and  assigned  his  stock  to  one  who 
becomes  Insolvent,  Is  liable  to  cred- 
itors of  the  corporation,  for  such 
portion  only  of  the  debts  existing 
while  he  held  the  stock,  and  remain- 
ing due,  (not  In  <xcess  bf  the  amount 
of  stock  assigned)  as  will  be  equal 
to  the  proportion  which  the  capital 
stock  assigned  by  him  bears  to  the 
entire  capital  stock  held  by  solvent 
stockholders,  liable  In  respect  of  the 
same  debts,  who  are  within  the  Juris- 
diction, to  be  ascertained  at  the  time 
Juderment  is  rendered."  Harpold  v. 
Stobart.  46  Oh.  St.  397,  406,  21  NE 
637,  15  AmSR  618.  To  same  effect 
Poston  V.  Hull,  75  Oh.  St.  502,  80 
NE  11;  Wick  Nat.  Bank  v.  Union  Nat. 
Bank,  62  Oh.  St.  446,  67  NE  320,  78 
AmSR  734.  (10)  Amendments  of  the 
original  statute  (Act  April  29,  1902. 
and  Act  April  24,  1904)  both  provide 
that  stockholders  ho  hold  shares 
at  a  time  when  its  debts  and  liabili- 
ties are  enforceable  against  them 
shall  be  deemed  and  held  liable, 
equally  and  ratably,  and  not  for  one 
another  in  addition  to  their  stock.  In 
an  amount  equal  to  the  stock  so  held 
by  them  to  the  creditors  of  the  cor- 
poration, and  no  stockholder  who 
•hall  transfer  his  stock  in  good  faith, 
and  snch  transfer  Is  made  in  good 
faith  on  the  books  of  the  company, 
or  on  the  back  of  the  stock  certtfl- 
cate  properly.^  indorsed  or  tendered 
for  transfer  on  the  books  of  the  com- 
pany prior  to  the  time  when  such 
debts  and  liabilities  are  so  enforce- 
able, shall  be  held  to  pay  any  por- 
tion thereof.  In  construing  this  pro- 
vision it  was  held  by  a  circuit  court 
of  Ohio  that  It  did  not  relieve  a 
stockholder  from  liability  for  debts 
contracted  while  he  ■wa.e  a  stock- 
holder, although  they  did  not  become 


due  and  enforceable  until  after  he 
had  transferred  the  stock  and  until 
after  the  passage  of  the  act.  It  was 
said  In  support  of  this  view  that  "If 
then,  the  amended  section  Is  con- 
strued to  mean  that  the  stockholder 
is  liable  only  for  such  debts  as  have 
matured  ana  upon  which  ;.uits  could 
be  at  once  brought  before  the  stock 
was  transferred,  it  would  be  void  as 
obnoxious  to  Sec.  16,  Art  8  of  the 
constitution  of  1802,  which  reads: 
'No  .  .  .  law  impairing  the  validity 
of  contracts,  shall  ever  be  made/ 
etc."  And  it  was  further  said  that 
"It  was  not  the  intention  of  the  legis- 
lature by  this  amendment  to  restrict 
the  liability  of  the  stockholders  to 
those  debts  which  are  due  and  col- 
lectible before  the  stock  is  assigned, 
but  only  to  such  as  are  Incurred  while 
the  stock  Is  held  by  such  stockholder, 
and  are  enforclble  wheh  they  become 
due,  against  the  corporation."  Sco- 
fleld  V.  Excelsior  Oil  Co.,  27  Oh.  Cir. 
Ct.  847,  352.  (11)  This  provision  has 
also  been  construed  by  a  f  e  leral  court 
sitting  in  New  Tork  which  holds  that 
the  date  of  the  insolvency  of  a  cor- 
poration, and  not  the  date  of  final 
assessment  agralnst  Etockbolders,  de- 
termines when  the  debts  and  obll- 
?:atlons  of  the  corporation  become  en- 
orceable  against  stockholders,  and 
any  subsequent  transfer  by  a  stock- 
holder of  his  stock  does  not  relieve 
him  from  liability.  Irvine  v.  Bakfer, 
226  Fed.   834.  _ 

17.  Wyman  v.  Bowman,  127  Fed. 
257,  62  CTCA  189  (Nebraska  constitu- 
tion); Commercial  Nat.  Bank  v.  Qlb- 
son.  37  Nebr.  750,  66  NW  616. 

18.  Wyman  v.  Bowman,  127  Fed. 
257,  62  CfCA  189  (Nebraska  constitu- 
tion). 

U.  Wyman  v.  Bowman,  127  Fed. 
257,  62  (JCA  189  (Nebraska  constitu- 
tion). 

iiO.    See  cases  Infra  this  note. 

[a]  aUoUffMi.— (1)  A  statute  of 
this  state  provides  that  "the  stock- 
holders of  all  corporations  organized 
or  existing  under  this  act  shall  be 
individually  liable  for  all  labor  per- 
formed for  such  corporations,  which 
said  liability  may  be  enforced  against 
any  stockholder  by  action  founded  on 
this  statute  at  any  time  after  an 
execution  shall  be  returned  unsatis- 
fied. In  whole  or  In  part,  against  the 
corporation."  Under  this  statute  one 
who  was  a  stockholder  at  the  time 
the-  debt  for  labor  was  performed  Is 
liable  for  the  debt  and  the  trans- 
feree Is  not.  Macomber  v.  Wright, 
108  Mich.  109,  65  NW  610;  Kamp  v. 
Wintermute,  107  Mich.  636.  66  ^ 
670;  Volght  v.  Drepge,  97  Mich.  322, 
824,  66  NW  667.  (2)  "By  the  terms 
of  this  act  every  stockholder  becomes 
a  surety  for  the  corporation  upon  Its 
labor  debts  Incurred  during  the 
period  that  he  Is  such  stockholder, 
were  he  to  become  such  surety  by 
express  agreement  with  the  laborer, 
he  would  not  cease  to  be  so  because 
of  the  sale  of  his  stock.  He  might 
make  such  arrangement  as  he  chose 
with  the  purchaser  to  assume  the  lia- 
bility, but  the  creditor  would  not  be 
affected   thereby.     If  it  were  othei^^ 
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ject,  transferors  continne  liable  until  the  statnte  of 
limitations  has  ran  in  their  favor.*^  But  the  rule 
is  of  course 'otherwise  where  the  statute  imposing 
the  liability  provides  that  it  shall  continue  only  for 
a  period  designated.'' 

[i  1581]  (c)  Time  as  of  Which  Debt  Con- 
tracted u  Affecting  Liability.'^  An  original  sub- 
scriber to  the  capital  stock  of  the  corporation,  who 
has  in  good  faith  sold  and  transferred  his  stock  while 
the  corporation  is  solvent,  is  not  liable  to  subsequent 
creditors  upon  his  original  subscription.'*  But  an 
original  subscriber  may  be  liable  to  subsequent 
creditors  notwithstanding  he  has  transferred  his 
stpck,  where  he  has  made  a  false  statement  that  all 
of  the  capital  stock  has  been  actually    paid    in." 

wise,  the  laborer's  Indemnity  would 
be  Insecure.  When  the  obligation  Is 
statutory,  the  stockholder  oeoomes 
such  Surety  with  knowledge  of  this 
liability.  The  laborer  contracts  with 
reference  to  and  in  reliance  upon  it, 
and  the  Legislature  cannot  be  sup- 
posed to  have  overlooked  the  danger 
of  loss  to  the  classes  sought  to  be 
protected  If  a  mere  transfer  of  stock 
could  be  said  to  relieve  the  vendor  of 
the  stock  from  his  liability."  Volght 
V.   Dregge,  supra. 

[b]  Tumassa*. — Under  a  statute 
(Act  [187E]  {  21)  which  imposes  on 
stockholders  an  individual  liability 
in  favor  of  employees'  wages  that 
may  be  earned  in  the  company's  ser- 
vice, stockholders  are  not  relieved  by 
transfer  of  their  stock  from  the  lia- 
bility so  imposed.  See  Jackson  v. 
Meek.  87  Tenn.  69.  72,  9  SW  225,  10 
AmSR  620  (where  the  court  said: 
"When  the  wage  earners  who  were  in 
the  employ  of.  the  Chronicle  Company, 
and  contracted  with  it,  contracted 
upon  the  faith  of  this  individual  lia- 
bility clause,  the  offer  of  the  share- 
holder contained  in  the  clause  in 
question  being  accepted  by  the  'ser- 
vants and  employees'  of  the  company, 
ripens  into  a  binding  contract.  This 
binding  contract  was  upon  these 
shareholders,  who  were  such  at  the 
the  time  the  service  was  rendered. 
This  individual  liability,  when  ripened 
into  a  binding  contract,  is  beyord  the 
control  of  the  company  or  its  of- 
ficers; none  but  those  for  whose  bene- 
fit the  provision  was  made  can  release 
the  contract.  To  hold  dllTerently 
would  practically  destroy  this  pro- 
vision for  the  wage  earner's  benefit"). 

ai.  In  re  Portsmouth  Banking  Co., 
U  R.  2  Eq.  167. 

as.  Hunt  V.  Doran,  92  Iflnn.  42S, 
100  NW  222  (one  year  under  Minne- 
sota statute). 

03.  Time  of  attaoliliiir  of  debt  m 
affaetlnf  UabiUtr  ffeneruly  see  supra 

34w  Hall  V.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  3»8,  56  S  226;  Jack- 
son V.  SUgo  Man.,  etc.,  Co.,  1  Lea 
(Tenn.)  210;  Walton  Lumber  Co.  V. 
Commonwealth  Lumber  Co.,  95  Wash. 
295,   163   P  762. 

36.  McBryan  v.  TJniversal  EI.  Co., 
130  Mich.  Ill,  89  NW  683,  97  AmSR 
463. 


Statutes  and  constitutional  provisions  continuing 
the  stockholder's  liability  after  a  transfer'^  are 
ordinarily  held  not  to  impose  liability  for  debts 
contracted  after  the  transfer.*^ 

[$  1582]  (d)  Fraudulent  Traiufer'*— aa.  In 
GeneraL  Independently  of  any  constitutional  or 
statutory  provisions  affecting  the  liability  of  a 
transferor  of  corporate  stock  it  is  well  settled  that 
a  stockholder's  right  to  transfer  his  stock  is  sub- 
ject to  the  limitation  that  a  fraudulent  transfer 
made  with  a  view  to  avoid  his  liability  to  creditors 
is  void  and  still  leaves  him  liable.''  A  fortiori  is 
this  so  where  the  transaction  was  colorable  only, 
there  being  no  real  sale  of  the  stock.*"  It  is  imma- 
terial that  the  transferee  may  be  able  to  show  a 


36.    See  supra  I  1580. 

87.  Fidelity,  etc..  Trust  Co.  v. 
Edelen,  176  Ky.  376,  195  SW  447;  Hall 
V.  Hughes,  119  Md.  487.  87  A  887; 
Matthews  v.  Albert,  24  Md.  527;  Pos- 
ton  V.  Hull,  75  Oh.  St.  502,  80  NE  11; 
Peter  v.  Union  Mfg.  Co.,  56  Oh.  St. 
181,  46  NE  894;  Taylor  v.  West  Lib- 
erty Wheel  Co.,  6  Oh.  Dec.  (Reprint) 
947,  9  AmLRec  28'!  Demelman  v. 
Brown,  23  R.  I.  596,  51  A  217;  New 
England  Commercial  Bank  v.  New- 
port Steam  Factory,  C  R.  I.  154.  75 
AmD  688.  See  Way  v.  Huff,  112  Minn. 
57.   127   NW  564. 

as.  Tnwafar  to  parson  InoapaUa 
of  oontractlliff  see  infra  {9  1586-1588. 

as.  U.  S. — Richmond  v.  Irons.  121 
V.  S.  27.  7  set  788.  80  L.  ed.  864;  Bow- 
den  v.  Johnson.  107  U.  S.  251.  2  SCt 
246,  27  L.  ed.  386;  Crescent  City  Nat. 


Bank  v.  Case,  99  U.  S.  628,  26  L.  ed. 
448;  In  re  Grand  Rapids  Furniture 
Agency,  209  Fed.  483;  Lamson  v. 
Hutchings,  118  Fed.  321,  66  CCA  245 
[certiorari  den  189  U.  S.  514,  23  SCt 
853,  47  L.  ed.  9241:  Ward  v.  JosUn, 
100  Fed.  676  [afl  105  Fed.  224,  44  CCA 
456];  Sykes  v.  Holloway,  81  Fed.  432; 
Foster  v.  Lincoln,  79  Fed.  170,  24  CCA 
470;  Stuart  v.  Hayden,  72  Fed.  402,  18 
CCA  618  [aff  169  U.  S.  1,  18  SCt  274, 
42  L.  ed.  639];  Welles  v.  Larrabee,  36 
Fed.  866,  2  LRA  471;  In  re  Bachman, 
2  P.  Cas.  No.  707,  12  NatBankrReg 
223;  Bowden  v.  Santos,  3  F.  Cas.  No. 
1,716,  1  Hughes  168. 

Ala. — Central  Agricultural,  etc., 
Assoc,  v.  Alabama  (Told  L.  Ins.  (3o.,  70 
Ala.  120. 

Cal. — People's  Home  Sav.  Bank  v. 
Rickard,  139  Cal.  285.  73  P  868;  Welch 
v.  Sargent,  127  Cal.  72,  50  P  319;  Na- 
tional Carriage  Mfg.  Co.  v.  Story,  etc„ 
Commercial  Co.,  Ill  C^l.  631,  44  F 
167. 

Conn. — Buck  v.  Ross,  68  Conn.  29, 
36  A  763  (transfer  of  the  shares  to 
the  corporation  in  exchange  for  good 
securities  void);  Paine  v.  Stewart,  38 
Conn.  516. 

Del. — Pell  v.  Securities  Co.  of  North 
America,  100  A  788. 

III.-— GlUett  v.  Chicago  Title,  etc., 
Co.,  230  111.  373,  82  NE  891;  Florshelm 
V.  Illinois  Trust,  etc.,  Bank,  192  III. 
382,  61  NE  491  [aff  93  111.  A.  297]; 
Tuttle  V.  National  Bank  of  Republic, 
48  111.  A.  481  [rev  on  other  grounds 
161  111.  497,  44  NE  984,  34  LRA  750]. 

Ky. — Roman  v.  Fry,  E  J.  J.  Marsh. 
634;  Castleman  v.'  Holmes,  4  J.  J. 
Marsh.  1. 

La. — Mandion  v.  Fireman's  Ins.  Co., 
11  Rob.  177. 

Md.— Rider  v.  Morrison.  64  Md.  429. 

Mass. — Marcy  v.  Clark,  17  Mass. 
330. 

Mich. — ^Utlca  Fire  Alarm  Tel.  <3o. 
v.  Waggoner  Watchman  Clock  Co., 
166  Mich.  618,  132  NW  502;  May  v. 
McQuillan,  129  Mich.  392,  89  NW  46. 

Minn. — McConey  v.  Belton  OH,  eta, 
Co.,  97  Minn.  190,  106  NW  900. 

Mo. — Provident  Sav.  Inst  v.  Jack- 
son Place  Skating,  etc..  Rink,  52  Mo. 
557;  Miller  v.  (Ireat  Republic  Ins. 
Co.,  60  Mo.  55;  McClaren  v.  Francis- 
cus,  43  Mo.  462;  Banta  v.  Hubbell,  167 
Mo.  A.  38,  150  SW  1089:  Gottschaik  v. 
Stover,  86  Mo.  A.  666;  Tredway  v.  St. 
Louis  Commercial  Agency,  13  Mo.  A. 
682. 

N.  J.— Wolcott  V.  Waldstefn,  8(  N. 
J.   BqT  63.   97  A   951. 

N.  Y. — Rochester,  etc..  Land  Co.  v. 
Raymond,  158  N.  T.  576,  53  NE  607. 
47  LRA  246  [aff  4  App.  Div.  600,  39 
NTS  145];  In  re  Reciprocity  Bank.  22 
N.  T.  9;  Billings  v.  Robinson,  28  Hun 
122  taff  94  N.  T.  415];  Velller  v. 
Brown,  18  Huh  671;  Chrlstensen  v. 
Qulntard.  6  Silv.  Sup.  226.  8  NTS  400; 
Dayton  v.  Borst.  20  N.  T.  Super.  115 
[aff  31  N.  Y.  436];  Sinclair  v.  Dwlght, 
9  Anp.  Div.  297,  41  NTS  198  [afl  168 
N.  T.  607,  68  NE  610]  (under  New 
Tork  Stock  Corporation  Law):  Olney 
V.  Balrd,  7  App.  Div.  96,  40  NTS  202; 
Nathan  v.  Whitlock.  9  Paige  162 
[aff  3   Edw.  215], 

Oh. — Wick  Nat.  Bank  v.  Union  Nat. 
Bank,   62   Oh.    St.   446,   57    NE  320,    78 


AmSR  734;  Pord  v.  Lamson.  17  Oh. 
Cir.  Ct.  639,  9  Oh.  Cir.  Dec  374  (sub- 
scribers not  released  by  a  sale  of 
their  shares  as  fully  paid  to  an  in- 
solvent); Wehrmann  v.  Reaklrt,  It 
Oh.  Deo.  (Reprint)  617,  2  Cine.  Super. 
230.  Compare  Peter  v.  Union  Mfg.  Co., 
56  Oh.  St.  181,  46  NE  894  (where  It 
was  said  that  an  owner  of  stock  in  a 
corporation  for  profit,  created  under 
the  laws  of  Ohio,  may.  In  the  absence 
of  a  by-law  to  the  contrary,  dispose 
of  It  by  sale  or  gift  at  his  pleasure; 
and  if  it  is  made  in  good  faith  and 
the  shares  sold  or  donated  are  trans- 
ferred on  the  books  of  the  corpora- 
tion, the  transferor  does  not  continue 
liable  to  assessment  for  the  payment 
of  future  corporate  debts,  although 
at  the  time  of  the  transfer  both  the 
corporation  and  the  transferee  are 
insolvent,  and  the  transfer  is  made 
for  the  sole  purpose  of  escaping  lia- 
bility  for    future   debts). 

Pa.— Burt  V.  Real  Est.  Exch..  175 
Pa.  619,  34  A  923,  52  AmSR  858;  Ault- 
man's  App.,  98  Pa.  605;  Everhart  v. 
West  Chester,  etc.,  R,  Co.,  28  Pa. 
339;  Modern  L.  Ins.,  etc.,  Co.  v.  Kel- 
ler, S  Pa.  Co.  118. 

3.  D. — South  Bend  Toy  Mfg.  Co.  v. 
Pierre  F.  &  M.  Ins.  C».,  4  S.  D.  173,  56 
NW  98. 

Tex. — ^Nonny  ▼.  'Waddill.  «  Tex.  CJly. 
A.    244,  25  SW  308. 

Vt. — Shrewsbury  v.  Brown,  26  Vt 
197;  Dauchy  v.  Brown,  24  Vt.  197. 

Eng. — In  re  Financial  Ins.  Co.,  L. 
R.  7  Ch.  296  note;  In  re  Smith.  L. 
R.  7  Ch.  296  note;  In  re  European 
Bank,  L.  R.  7  Ch.  292;  In  re  Hindu- 
stan, etc..  Bank,  L.  R.  6  Ch.  286;  in 
re  Great  Wheal  Busy  Mln.  Co.,  L.  R. 
6  Ch.  196;  In  re  Joint  Stock  Discount 
Co.,  L.  R.  3  Ch.  459  note;  In  re  China 
SS.,  etc,  Co.,  L.  R.  3  Ch.  468:  Castel- 
lan V.  Hobson,  L.  R.  10  Eq.  47;  In  re 
Norwegian  Charcoal  Iron  Co.,  L.  R  9 
Eq.  22B  note;  In  re  Imperial  Mercan- 
tile Credit  Assoc,  L.  R.  9  Eq.  225; 
Re  Haford  Lead  Mln.  Co.,  36  Beav.391, 
65  Reprint  947;  Eyre's  Case,  31  Beav. 
177,  61  Reprint  1106;  In  re  Mexican. 
etc.,--Mln.  Cfo.,  27  Beav.  465,  64  Reprint 
184;  Munt's  Case,  22  Beav.  55,  52  Re- 
print 1028;  Daniel's  Case,  22  Beav.  43, 
52  Reprint  1021;  In  re  Cameron's  Coal- 
brook,  etc.,  R.  Co.,  18  Beav.  339,  5! 
Reprint  134;  Matter  of  Ireland  Elec- 
tric Tel.  Co.,  3  Do  G.  F.  &  J.  297,  64 
EngCh  234,  45  Reprint  892;  Matter 
of  Mexican,  etc.,  Co.,  2  De  O.  P.  ft  J. 
302,  63  EngCh  234,  46  Reprint  638: 
Matter  of  London,  etc.,  Assur.  Co.,  t 
De  Q.  &  J.  638,  69  EngC:h  COl,  44  Re- 

?rint  1137;  Matter  of  Companies'  Act 
De  a.  J.  &  S.  53.  69  EngCh  41.  4« 
Reprint  834;  Chlnnock's  Case.  Johns. 
714,  70  Reprint  607.  Comi>are  May- 
nard  T.  Eaton,  L.  R.  9  Ch.  414. 

[a]  Tranafas  of  ahazva  to  bo» 
aslataBtorflatltfamspacaoik— A  stock- 
holder cannot  escape  the  obligation 
of  performing  his  contract  of  sub- 
scription by  the  device  of  transfer- 
ring his  shares  to  a  fictitious  or  non- 
existent person,  under  the  theory 
that  he  has  thus  abandoned  his 
shares.  Muskingum  Valley  Turop. 
Co.  V.  Ward,  18  <5h.  120,  42  AmD  ISl. 

ao.  Oescent  City  Nat.  Bank  •>. 
Case,  99  U.  S.  628,  26  L.  ad.  448:  Na- 
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fall  or  partial  consideration  for  the  transfer  as 
between  himself  and  the  transferor.*^  Also  the 
faet  that  it  was  expressly  agreed  between  the  orig- 
inal subscribers  and  the  transferee  that  the  latter 
should  have  no  beneficial  interest  in  the  shares  does 
not  alter  the  rule.'* 

[$  1583]  bb.  Insolrency  of  Corporation  or 
Traiuferee.  The  mere  fact  that  the  corporation 
'was  insolvent  at  the  time  of  the  transfer  does  not 
of  itself  avoid  the  transfer  as  an  attempt  to  evade 
liability  for  debts  of  the  corporation.  The  trans- 
feror can  only  be  held  liable  where  he  knew  or  ought 
to  have  known  of  such  insolvency.**  And  even 
though  he  knew  that  the  corporation  was  insolvent 
the  transfer  would  still  be  valid  if  made  to  a  per- 
son of  known  financial  responsibility,  since  the  credi- 
tor eould  not  suffer  by  the  subMitntion  of  one  sol- 
vent stockholder  in  place  of  another.**  Also  the 
fact  of  the  insolvency  of  the  transferor  could  not 
of  itself  constitute  a  sufficient  ground  to  hold  the 
transferor  still  liable  for  the  debts  of  the  corpora- 
tion, if  the  transfer  was  made  honestly  and  without 
any  intention  to  defeat  the  claims  of  its  creditors.** 
But  if  the  stockholder  knows  or  has  good  reason  to 
know  of  the  insolvency  of  the  corporation  and  col- 
ludes with  an  irresponsible  person  with  desire  to 
substitute  the  latter  in  his  place,  and  thus  escape 
individual  liability,  the  transfer  is  ineffective  to 
accomplish  that  purpose.**  And  it  has  been  held 
that,  where  defendant  transferred  shares  to  an 
insolvent  for  the  purpose  of  avoiding  liability  to 
one  who  transferred  the  stock  to  another  who  was 
also  insolvent,  the  fact  that  defendant  had  no 
knowledge  of  the  financial  condition  of  the  subse- 
quent transferee  did  not  exonerate  him  from  liabil- 

tlonal  Carrlar«  Mfg.  Co.  v.  Story, 
etc..  Commercial  Co.,  Ill  Cal.  6S1, 
44  P  157. 

[a]     AppllAatioa     of    nto.  —  "A 


party  who,  by  way  of  pledge  or  col- 
lateral security  for  a  loan  of  money, 
accepts    stock    of    a    ^national    bank 


which  he  causes  to  be  transferred  to 
himself  on  Its  books.  Incurs  Immedi- 
ate liability  as  a  stockholder,  and  he 
cannot  relieve  himself  therefrom  by 
making  a  colorable  transfer  of  the 
•took,  with  the  understanding  that 
at  his  request  it  shall  be  retransfer- 
red."  Crescent  City  Nat.  Bank  v. 
Case,  99  V.  S.  <28,  26  L.  ed.  448. 

31.  McDonald  v.  Dewey,  202  V.  8. 
610,  26  set  TSl,  50  L.  ed.  1138,  6 
AnnCas  419;  Bowden  v.  Johnson,  107 
U.  S.  251,  2  set  248.  27  L.  ed.  386. 

38.  Fell  V.  Securities  Co.  of  North 
America,    (Del.)    100    A    788. 

33.  McDonald  v.  Dewey,  202  TT.  S. 
610,  26  sot  731,  60  L.  ed.  112S,  6  Ann 
Gas  419;  Foster  v.  Row,  120  Mich.  1, 
79  N"W  696,  77  AmSR  566.  See 
Bobinson  v.  Beall,  26  Oa.  17 
(holding  that  the  fact  that  stock  is 
transferred  after  failure  of  the  cor- 
poration does  not  render  the  transfer 
void.) 

34.  McDonald  v.  Dewey,  202  V.  8. 
610.  26  set  731,  50  L.  ed.  1128,  6 
AnnCas    419. 

35.  Miller  v.  Great  Republic  Ins. 
Co.,   50   Mo.   65. 

36.  McDonald  v.  Dewey,  202  IT.  S. 
610.  26  set  731,  50  L.  ed.  1128,  < 
AnnCas  419;  Banta  v.  Hubbell,  167 
Mo.  A.  38,  150  SW  1089;  Simmons  v. 
Dent,  16  Mo.  A.  288;  Tredway  v.  St. 
Louis  Commercial  Agency,  18  Mo. 
A.    582. 

[a]  AppUoation  of  mle.— Defend- 
ant subscribed  for  stock  In  a  new 
corporation  for  much  less  than  par, 
with  knowledge  that  the  price  paid 
by  him  and  his  associate  was  neces- 
sary to  furnish  the  capital  for  the 
business.  He  became  the  president 
of  the  company,  and  knew  that  Its 
business  was  not  a  success.  A  few 
months  before  the  company  was  de- 
clared insolvent  he  aold  his  stock  to 


H  "as  agent;"  the  transfer  not  being 
recorded,  nor  the  other  stockholders 
notlfled  of  it.  H  was  tl.en  Insolvent, 
and  he  made  a  cash  payment  of  only 
fifty  dollars.  It  was  held  that  defen- 
dant's sale  of  the  stock  was  fraudu- 
lent with  a  view  to  escaping  liability, 
so  that  defendant  was  liable  for  the 
unpaid  balance  upon  his  stock.  TJtlca 
Fire  Alarm  Tel.  Co.  v.  Waggoner 
Watchman  Clock  Co.,  166  Mich.  618, 
132    NW    602. 

[b]  Tnmsfer  to  aa  litsolvaBt 
Wlule  aetloa  te  pending  agvinst  oor- 
pot»tlon  upon  a  demand  in  respect 
of  which  a  stockholder  would  be- 
come individually  liable,  Is  of  no 
avail  in  discharging  him  from  such 
liability.  Rider  v.  Frltchey,  49  Oh. 
St.  286,  30  NB  692,  16  LRA  613. 

37.  People's  Home  Sav.  Bank  v. 
RIckard,  139  Cal.  286,  73  P  868. 

38.  Nenny  V.  Waddlll,  6  Tex.  Civ. 
A.  244,  26  SW  308. 

39.  See  supra  }  1580,  Infra  i  1697. 

40.  U.  S.— McDonald  v.  Dewey,  202 . 
U.  S.  510,  26  set  731,  50  L.  ed^  1128, 
6  AnnCas  419;  Johnson  v.  Laflln,  13 
P.  Cas.  No.  7,893,  6  Dill.  66  [aft  108 
U.  S.  800,  26  L.  ed.  6321. 

Cal. — Moore  v.  Boyd,  -4  Cal.  167, 
16  P  670. 

La. — Smith  v.  Saloy,  42  Iia.  Ann. 
183,  7  S  450. 

Mass. — Marcy  v.  Clark,  17  Mass. 
330. 

Mich.— Utica  Fire  Alarm  Tel.  Co. 
V.  Waggoner  Watchman  Clock  Co., 
166  Mich.  618,  132  NW  602;  Foster  v. 
Row,  120  Mich.  1,  T9  NW  696,  77 
AmSR  565. 

Minn. — McConey  v.  Helton  Oil,  etc., 
Co.>  97  Minn.  190,  106  NW  900. 

Mo. — Provident  Sav.  Inst.  v.  Jack- 
son Place  Skating,  etc..  Rink,  62  Mo. 
657;  McClaren  v.  Franciscus,  43  Mo. 
462. 

And   see   supra   i    1583. 

41.  Marcy  v.  Clark,  17  Mass.  330; 
UtIca  Fire  Alarm  Tel.  Co.  v.  Wag- 
goner Watchman  Clock  Co.,  166  Mich. 
618.  132  NW  602;  Provident  Sav.  Inst, 
v.  Jackson  Place  Skating,  etc..  Rink, 
62  Mo.  667;  MlUer  v.  Oreat  RepubUo 


ity.*^  Partners  holding  unpaid  stock  in  a  corpora- 
tion of  which  one  of  them  is  a  director  cannot  relieve 
themselves  of  liability  for  debts  of  the  corporation 
already  incurred  by  selling  the  stock  to  another 
director,  when  he  and  the  corporation  are  alike 
insolvent.** 

[$  1584]  cc.  Intent  to  Avoid  Liability.  In  so 
far  as  the  question  remains  unaffected  by  statute,*' 
it  may  be  observed  that  the  American  courts  lay 
the  principal  stress  on  the  question  of  an  intent  on 
the  part  of  the  transferor  to  escape  liability.^  If 
this  intent  is  present  and  the  transferee  is  incapable 
of  responding  in  respect  of  liability  to  creditors,  the 
transfer  is  void  as  to  creditors,  although  as  between 
the  transferor  and  the  transferee  the  transfer  may 
have  been  out  and  out.*^  But  where  by  charter, 
statute,  or  constitutional  provision  the  original  sub- 
scriber remains  liable  notwithstanding  he  may  have 
transferred  his  shares  to  another,  the  question  of 
intent  is  of  course  immaterial.** 

In  England  the  courts  have  settled  upon,  the  rule 
that  a  man  may  transfer  his  shares  to  a  man  of 
straw,  at  a  time  when  the  company  is  in  a  failing 
condition,  for  the  sole  purpose  of  escaping  liability, 
and  for  a  nominal  consideration  merely  or  as  a  mere 
gift ;  and  that  if  the  transfer  is  out  and  out,  is  not 
merely  colorable,  a  sham,  the  transferee  remaining 
a  trustee  for  the  transferor,  the  device  will  be  suc- 
cessful, the  transferor  will  escape  liability  as  a  con- 
tributory, and  honest  stockholders  and  creditors  will 
suffer  accordingly.*'  The  operation  of  this  mle  is 
not  affected  by  the  fact  that  there  existed  between 
the  transferor  and  the  transferee  an  obligation  on 
■the  part  of  the  former  to  indemnify  the  latter.**  But 
where  the  articles  contain  a  clause  empowering  the 

Ins.  Co.,  60  Mo.  66;  McClai^n  v.  Fran- 
ciscus. 43  Mo.  462;  Nathan  v.  Whit- 
lock.  8  Edw.  (N.  T.)  216  ta«  «  Paige 
162]. 

[a]  Consent  of  direotoz*  isunac 
tenal. — The  trust  fund  for  creditors, 
of  which  the  unpaid  subscriptions 
consist,  cannot  thus  be  frittered 
away  and  dissipated,  even  with  the 
consent  of  the  directors,  since  the 
giving  of  such  consent  would  be  a 
breach  of  trust  on  their  part.  Nathan 
v.  Whltlock,  S  Edw.  (N.  T.)  216  [aft 
9  Paige  162]. 

See  supra  i  1680. 


43.  In  re  Discoverers  Finance  Corp., 
Ltd.,  [1910]  1  Ch.  312,  18  Ann  Cas  837 

toverr  In  re  Discoverers  Finance  Co., 
,td.,  [1908]  1  Ch.  1411;  In  re  Finan- 
cial Ins.  Co.,  L.  R.  7  Ch.  296  note;  In 
re  Smith,  L.  R.  7  Ch.  296  note;  In  re 
Kuropean  Bank,  L.  R.  7  Ch.  292:  In  re 
Hindustan,  etc..  Bank,  L.  R.  6  Ch.  286; 
In  re  Oreat  Wheal  Busy  Min.  Co.,  L. 
R.  6  Ch.  196;  In  re  Smith,  L.  R.  4  Ch. 
20;  Re  Haford  Lead  Mln.  Co.,  35  Beav. 
391,  65  Reprint  947;  In  re  Taurine  Co., 
25  Ch.  D.  118;  In  re  Huraber  Iron- 
works, etc.,  Co.,  1  Ch.  D.  676;  Matter 
of  Mexican,  etc.,  Co.,  4  De  G.  ft  J.  544, 
61  BngCh  430,  45  Reprint  211;  Matter 
of  London,  etc.,  Assur.  Co.,  2  De  G.  & 
J.  638,  69  EngCh  601,  44  Reprint  1137; 
Re  Phcenlx  L.  Assur.  Co.,  2  Johns.  & 
H.  229,  70  Reprint  1041;  In  re  Home 
Counties  L.  Assur.  Co.,  6  L.  T.  Rep.  N. 
S.  374 ;  Matter  of  Mexican,  etc.,  Cfo.,  2 
De  O.  F.  &  J.  302.  63  EagCh  284,  46 
Reprint  638;  Ex  p.  Jessop,  27  L,  J.  Ch. 
767;  Colquhoun  v.  Courtens^  43  L.  J. 
Ch.  338 ;  In  re  Wheal  Unity  Wood  Min. 
Co.,  16  Ch.  D.  13. 

[a]      OompelUng     registration    of 
tnoisfer.— The  stockholder  may  com- 

?«1  the  directors  to  register  a  trans- 
er  made  for  the  purpose  of  avoiding 
liability  providing  it  Is  an  out  and  out 
transfer  reserving  to  himself  no  ben- 
eflctal  right  to  the  shares,  direct  or 
indirect.  In  re  Discoverers  Finance 
Corp.,  Ltd.,  [1910]  1  Ch.  812,  18 
AnnCas  3S7. 

44.  In  re  Discoverers  Finance  Corp., 

''"-  l""b^g^e!«'  "  ^^  **•  »«• 
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directors  to  reject  a  transferee  whom  they  do  not 
approve,  the  transferor  cannot  escape  liability  if  he 
has  actively  or  passively  induced  the  directors  to 
pass  and  register  a  transfer,  even  though  it  is  an 
out  and  out  transfer,  which,  but  for  his  conduct, 
they  would  have  refused  to  register.*'  Also  it  is 
well  settled  that  if  the  transaction  is  merely  color- 
able, if  in  fact  the  transferee  is  a  mere  nominee  of 
the  transferor,  so  that  as  between  themselves  there 
has  been  no  real  transfer,  but  in  the  event  of  the 
company  becoming  prosperous  the  transferor  would 
participate  in  the  profits,  the  transfer  will  be  held 
for  naught,  and  the  transferor  will  be  put  upon 
the  list  of  contributories.** 

[$  1585]  dd.  Proof  of  Frandnlsut  Intent. 
Fraudulent  intent  is  generally  incapable  of  direct 
proof,  but  must  be  inferred  from  varying  circum- 
stances, as  that  the  corpK>ration  or  the  transferee,  or 
both,  were  at  the  time  notoriously  insolvent,*^  or 
that  the  stockholder  knew  of  the  insolvency  of  the 
corporation  at  the  time  of  the  transfer.*^  Elnowl- 
edge  at  the  time  of  the  transfer  of  the  transferee's 
insolvency  is  strong  proof  of  fraudulent  intent.** 
And  a  prima  facie  case  of  fraudulent  intent  is  made 
out  where  it  is  shown  that  the  stockholder  trans- 
ferred the  stock  after  insolvency  of  the  corporation 
and  without  consideration.'" 

[$  1586]  (e)  Transfer  to  Person  Incapable  of 
Contracting — aa.  In  OeneraL  The  general  rule  is 
that  transfers  to  persons  incapable  of  contracting 
are  void  as  to  creditors  and  nonassenting  stock- 
holders, and  that  the  transferor  remains  a  contribu- 
tory, as  though  no  transfer  had  been  made.'^ 

[(  1687]  bb.  Infants.  A  transfer  to  an  infant, 
made  with  the  purpose  on  the  part  of  the  transferor 


4B.  In  re  Discoverers  Finance  Corp.. 
litd.,  [1910]  1  Ch.  312,  18  AnnCas  sf7. 

4S.  In  re  National  Provincial  Mar. 
Ins.  Co.,  L.  R.  6  Ch.  669;  In  re  Hindu- 
stan, etc..  Bank,  L.  R.  6  Ch.  96;  In  re 
Imperial  Mercantile  Credit  Assoc,  Xt. 
R.  9  Eq.  223;  Matter  of  Ireland  Blec- 
trlo  Tel.  Co.,  3  De  Q.  P.  &  J.  297,  84 
EngCh  234,  46  Reprint  892;  Matter  of 
Mexican,  etc.,  Co.,  2  De  O.  F.  &  J.  302, 
63  EngCh  234,  46  Reprint  638;  Matter 
of  Mexican,  etc.,  Co.,  1  De  6.  F.  &  J. 
76.  62  En^h  68,  46  Reprint  287;  Chin- 
nock's  Case,  Johns.  714,  70  Reprint 
607;  In  re  Mexican,  etc.,  Mln.  Co.,  27 
Beav.  466,  64  Reprint  184;  Ex  p.  AJex- 
ander,  3  L.  T.  Rep.  N.  S.  883. 

[a]  BMison  for  rale. — "The  reason 
why  the  transferor  In  such  case  Is 
not  discharged  is  that  he  is  not  doing 
that  which  the  Act  allows,  namely, 
parting  with  both  benefit  and  burden, 
but  is  purporting  to  do  one  thing  and 
in  fact  doing  another."  In  re  Discov- 
erers Finance  Co.,  Ltd.,  [1910]  1  Ch. 
312.  318,  18  AnnCas  337. 

[b1  IlInvtration^A  stockholder  in 
a  company,  eighteen  months  before 
the  date  of  the  winding-up  order, 
transferred  his  shares  to  his  clerk,  i  a 
consideration  of  £600  being  stated  in 
the  transfer  deed,  although  It  was  ad- 
mitted that  the  consideration  was 
merely  nominal,  and  that  nothing 
whatever  had  been  paid.  The  divi- 
dend received  upon  the  shares  was 
paid  by  the  clerk  to  his  master's 
cashier,  who  entered  the  payment  as 
Interest  upon  shares  In  the  company, 
although  this  payment  was  stated  by 
the  clerk  to  have  been  made  In  respect 
of  rent  due  to  his  master,  and  then 
greatly  in  arrear.  It  was  held  that 
the  transfer  was  not  bona  fide,  and 
the  master's  name  was  placed  on  the 
list  of  contrlbutorles.  Chlnnook's 
Case,  Johns.  714,  70  Reprint  607. 

47.  Bowden  v.  Johnson,  107  U.  S. 
251,  2  set  246,  27  L.  ed.  386. 

[a]  Clronmstances  tendlnr  to  ov*r> 
oome  the  pranunption  of  fraudulent 
intent.     Johnson  v.  Laflln,  13  F.  Caa 


No.  7,893,  5  DHL  65  [ait  108  U.  S.  800, 
26  L..  ed.  532]. 

4e.  TTtlca  Fire  Alarm  Tel.  Co.  v. 
Waggoner  Watchman  Clock  Co.,  166 
MIcTl  618.  132  NW  602:  Miller  v.  Great 
Republic  Ins.  Co.,  60  Mo.  66. 

[a]  raots  sbowlnr  knowledge  of 
Inaolvmoy. — Tliat  the  purchaser  took 
the  stock  in  his  name  as  agent,  pay- 
ing only  one  per  cent  of  the  par  in 
cash,  the  remainder  in  quarterly  in- 
stallments, and  that  he  told  the  seller 
he  could  not  pay  the  price  In  full,  jus- 
tified the  court  In  finding  that  the 
seller  knew  of  the  purchaser's  insol- 
vency. Utica  Fire  Alarm  Tel.  Co.  v. 
Waggoner  Watchman  Clock  Co.,  166 
Mich.  618.  132  NW  602. 

48.  Miller  V.  Great  Republic  Ins. 
Co..  60  Mo.  66. 

60.  McConey  v.  Belton  OH,  etc.,  Co., 
97  Minn.  190,  106  NW  900. 

61.  United  Soc.  v.  Eagle  Bank,  7 
Conn.  456;  Marcy  v.  Clark,  17  Mass. 
330:  Velller  v.  Brown,  18  Hun  (N.  Y.) 
671. 

Sa.  Roman  v.  Pry,  6  J.  J.  Marsh. 
(Ky.)  634  (treated  as  a  "fraud  on  the 
community");  Castleman  v.  Holmes, 
4  J.  J.  Marsh.  (Ky.)  1;  Creed  v.  Lan- 
caster Bank.  1  Oh.  St.  1:  In  re  Cobre 
Copper  Mln.  Co.,  L.  R.  6  Ch.  614;  In  re 
Joint  Stock  Discount  Co.,  L.  R.  3  Ch. 
469  note;  In  re  Imperial  Mercantile 
Credit  Assoc,  L.  R.  19  Eq.  588. 

[a]  Wliara  a  father  transfan  TaiM 
■har**  to  Ml  laf  aat,  and  the  company 
is  wound  up  before  the  latter  attains 
his  majority,  the  transfer  will  be 
treated  as  void,  and  the  transferor 
held  as  a  contributory.  In  re  Cobre 
Copper  Min.  Co.,  L.  R.  5  Ch.  614; 
Reld's  Case,  24  Beav.  318,  53  Reprint 
381 

[b]  Tnuiafar  tliroiwli  Infaat  to 
adnlt. — The  mere  fact  that  a  trans- 
fer of  shares  has  been  made  through 
several  infants  to  an  adult,  the  con- 
veyances having  been  attended  with 
due  formality,  will  not  entitle  the 
liquidator  to  put  the  name  of  the 
original  transferor  on  the  list  In  place 


of  escaping  liability  to  the  creditors  of  the  corpora- 
tion is  a  fraudulent  conveyance  and  is  ordinarily 
voidable  at  the  election  of  creditors."  But  where 
the  shares  were  sold  in  open  market  and  purchased 
by  an  infant,  of  which  fact  the  transferor  had  no 
knowledge,  and  the  company,  after  discovering  this 
fact,  failed  for  more  than  two  years,  at  the  expira- 
tion of  which  time  the  company  was  wound  up,  to 
notify  the  transferor  of  such  fact,  and  that  they 
had  repudiated  the  transfer  on  account  of  it,  the 
laches  of  the  company  precluded  the  right  to  put 
the  name  of  the  transferor  again  on  the  register.'^ 

[$  1588]  cc.  Marrfed  Women.  At  common  law 
a  transfer  to  the  wife  by  the  husband  would  not 
relieve  him  of  liability  upon  the  stock.  If  the  trans- 
fer could  be  effected  he  would  be  liable  upmn  the 
stock  as  he  would  be  liable  upon  stock  received  by 
her  from  any  other  source  during  coverture.'*  Bat 
where  by  statute  a  married  woman  is  capable  of 
being  a  stockholder  and  assuming  all  the  rights  and 
liabilities  of  a  stockholder  the  husband  may  transfer 
his  stock  to  his  wife  and  relieve  himself  from  lia- 
bility thereon  provided  the  transfer  is  not  made 
with  intent  to  defraud  or  to  escape  liability  on  his 
part." 

[$  1589]  (f)  Transfer  to  Ck>rporation  lasning 
Stock — aa^  In  Oeneral.— Where  a  stockholder 
makes  a  dire<\t  transfer  of  his  stock  to  the  corpora- 
tion that  issued  it  and  such  transfer  is  ultra  vires 
the  corporation,  or  is  injurious  to  creditors  whether 
considered  ultra  vires  or  not,  the  transferor  is  not 
released  from  liability  to  creditors  on  such  stock 
but  remains  as  fully  chargeable  as  if  no  transfer  had 
been  made."  And  this  is  so  whether  at  the  time  of 
the  transfer  the  corporation  was  solvent  or  not.   In 

of  the  last  transferee,  although  the 
company  did  not  know  that  the  inter- 
mediate conveyees  were  infants.  The 
last  stockholder  being  in  all  respects 
competent,  the  company  was  estopped 
from  disputing  his  title  to  those 
shares.  Prom  the  time  they  had  a 
good  stockholder  on  their  register.  In 
respect  to  whom  they  were  bound, 
and  who  was  bound  in  respect  to 
them,  they  ceased  to  have  any  Inter- 
QSt  in  the  voidable  character  of  the 
Intermediate  transfers.  In  re  Con- 
tract Corp.,  L.   R.   8  Ch.  266    [rev    L. 
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63.  fn  re  European  Cent.  R. 
L.  R.  8  Eq.  666. 

64.  Thomas  v.  Glasgow  Bank,  6 
Reltia  607  [clt  Simmons  v.  Dent,  16 
Mo.  A.  288,  298]. 

86.  Simmons  v.  Dent,  16  Mo.  K. 
288. 

"The  legislature,  by  providing  that 
a  woman  may  be  a  stockholder  in  a 
savings  bank,  meant,  and  could  mean 
only  that  she  should  be  understood  to 
enter  into  the  ordinary  engagements 
of  a  stockholder  by  subscribing  for 
or  accepting  stock,  and  should  not, 
because  of  apy  disability  of  covert- 
ure, be  exempted  from  the  ordinary 
liabilities."    Simmons  v.  Dent,  supra. 

66.  U.  S.— McKay  v.  Hill,  16  P. 
Cas.  No.  8,845,  1  Hask.  276. 

Ala. — Hall  v.  Alabama  Terminal, 
etc.,  Co..  143  Ala.  464,  39  S  286.  t 
LRANS  130.  6  AnnCas  863;  Hall  v. 
Henderson,  126  Ala.  449,  28  S  631,  8S 
AmSR  63,  61  LRA  621. 

Ark. — Howell  v.  Crawford,  77  Ark 
12,  89  SW  1046;  Carter  v.  Union  Print- 
ing Co.,  54  Ark.  676,  16  SW  579. 

Ga. — Pltzpatrick  v.  McGregor,  131 
Ga.  332,  66  SE  869,  26  LRANS  50; 
Walters  v.  Porter,  3  Ga.  A.  73.  59  SE 
452 

111. — Commerolal  Nat.  Bank  v. 
Burch,  141  111.  619,  31  NE  420,  St 
AmSR  3S1;  Clapp  v.  Peterson,  104  HI 
26;  Fraser  v.  Ritchie,  8  HI.  A.  654. 

Mich. — Clark  v.  E.  C.  Clark  Mack 
Co.,  161  Mich.   416.  116  NW  416. 


For  later  oases, darelovmaits  and  ohanf  eS'ln  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 
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either  case  the  transfer  is  void  as  to  creditors.*^ 
Also  it  is  immaterial  in  the  application  of  the  princi- 
ple whether  the  creditors  were  in  existence  at  the 
time  of  the  transfer  or  became  snch  thereafter,'*  or 
whether  their  claims  arose  before  or  after  the  stock 
was  issued."* 

Specific  intent  to  avoid  liability.  The  principles 
stated  are  especially  applicable  where  the  transfer 
is  zaade  with  the  specific  intent  to  avoid  liability  to 
creditors." 

SstoppeL    It  has  been  held  that  the  circumstances 

Mo. — Chrlsman-Sawyer  Banking  Co. 
V.  Independence  Wool  Mfg.  Co.,  168 
Mo.  634,  68  SW  1026.  To  same  ef- 
fect Alexander  y.   Relfe,   74  Mo.  496. 

N.  Y. — In  re  Reciprocity  Bank,  22 
N.  T.  9. 

N.  C— Pender  v.  Speight,  159  N.  C. 
112.  76  SB  851:  Heggle  v.  People's 
BldgM  etc..  Assoc,  107  N.  C.  681.  12 
as  27S. 

"Wash. — ^Union  Trust,  etc..  Bank  v. 
Amery,  78  Wash.  «48.  131  P  199:  Tait 
V.  Ptgott,  32  Wash.  344,  73  P  364. 

See  also  Royce  v.  Tyler,  2  Oh.  Clr. 
Ct.  176.  10  Oh.  Dec.  428  (holding  that. 
In  an  action  by  a  creditor  of  an  In- 
solvent corporation  against  stock- 
holders, to  enforce  their  stock  sub- 
scriptions, proof  that  certain  of  the 
subscribers  to  stock,  under  an  ar- 
rangement with  one  of  the  promoters 
of  the  enterprise,  signed  a  cancella- 
tion of  their  own  subscription,  does 
not  relieve  such  stockholders  of  the 
liability  to  the  creditors,  since  they 
could  not  so  release  themselves  with- 
out regard  to  the  rights  of  others), 

[a]  2>i  siipport  ox  this  vtow  it  has 
been  said:  (I)  "Unpaid  stock  sub- 
scriptions constitute  an  asset  of  an 
incorporated  company,  which  all 
creditors,  without  regard  to  when 
their  debts  were  contracted,  have  a 
right  to  look  to  and  which  cata  not  be 
extinguished,  released,  given  away, 
wiped  out  or  impaired  by  any 'act  of 
the  corporation  or  the  stockholder  to 
the  injury  of  the  creditor  except  by 
his  consent.  This  Is  not  only  the 
legal  rule  but  It  conforms  also  to  the 
demands  of  business  Integrity  and 
honesty  and  is  the  logical  sequence 
of  the  voluntary  act  of  the  stockhold- 
er flowing  from  his  subscription." 
Chrlsman-Sawyer  Banking  Co.  v.  In- 
dependence Wool  Mfg.  Co.,  168  Mo. 
634,  646,  68  SW  1026.  (2)  "The  pur- 
chase by  a  corporation  of  shares  of 
Its  own  capital  stock  is  a  fraud  upon 
Its  creditors.  Such  shares  neither 
import  nor  represent  any  right  or 
claim  In  or  to,  or  to  subject  to  their 
payment  the  assets  of  the  corporation 
as  against  the  rights  of  creditors. 
Shares  purchased  by  the  corporation 
have  no  value  as  assets  for  the  pay- 
ment of  corporate  debts.  ObvlouBly, 
therefore,  the  transaction  Involves, 
on  the  one  hand,  the  diversion  of  cor- 
porate assets  to  persons — sharehold- 
ers— who  have  no  debt  against  the 
company  nor  the  shadow  of  claim  to 
or  against  its  assets  so  far  as  credit- 
ors are  concerned,  and  on  the  other, 
the  acquisition  by  the  company.  In  the 
stead  of  assets  thus  diverted,  of  a 
mere  right  to  re-issue  certain  shares, 
or  shares  to  a  certain  amount  in  its 
capital,  which  right  Is  of  no  value  as 
assets  for  creditors.  Such  a  diver- 
sion of  corporate  property  is,  in  re- 
spect of  creditors,  essentially  a  gift 
to  the  shareholders  whose  shares  are 
purchased  by  the  company."  Hall  v. 
Alabama  Terminal,  etc.,  Co.,  143  Ala. 
464.  481,  39  8  286,  2  LRANS  130,  6 
AnnCas  863.  (3)  To  permit  a  cor- 
poration to  purchase  without  restric- 
tion shares  of  stock  issued  by  it 
would,  in  Affect,  license  stockholders, 
by  resorting  to  sales  of  their  shares 
to  it,  to  deplete  the  assets  of  the  cor- 
poration, and  give  to  them  a  prefer- 
ence over  creditors  which  Was  never 
contemplated,  and  confer  upon  them 
a  right  which  they  never  contracted 
for.  and  to  which  they  were  not  en- 
titled when  they  made  the  contract 
by  which  they  became  the  owners  of 
their  shares,  nor  at  the  time  the  cred- 


attending  the  transfer  may  be  snch  as  wiU  estop  the 
tranaferor  from  denying  to  creditors  that  his  rela- 
tion to  the  corporation  has  been  severed  by  the 
transaction,  so  far  as  its  continuance  is  necessary  to 
preserve  his  liability  to  creditors.*^ 

Transfer  to  trustee  for  benefit  of  corporation.  A 
transfer  by  a  stockholder  in  compromise  of  an  action 
of  partly  paid  shares  in  a  corporation  in  trust  for  it 
under  an  agreement  relieving  him  from  any  liability 
on  the  stock  operates  to  relieve  the  stockholder  from 
any  liability  as  a  contributory.'* 


Iter  extended  credit  to  the  corpora- 
tion. A  permissive  recognition  of  the 
unrestricted  right  of  a  corporation  to 
purchase  the  shares  of  one  of  its 
stockholders  as  against  creditors 
necessarily  concedes  the  same  right 
to  the  corporation  to  purchase  the  en- 
tire capital  stock.  If  this  right  is 
accorded  a  corporation,  and  it  is  ex- 
ercised to  Its  full  limit,  we  would  have 
the  case  of  a  corporation  having  dis- 
tributed its  entire  capital  to  Its  stock- 
holders, leaving  It  as  the  owner  of  its 
own  promises  obligatory  with  which 
to  pay  its  debts  to  its  creditors.  Hall 
V.  Henderson,  126  Ala.  449,  28  S  631, 
85  AmSR  63,  61  LRA  621. 

[b]  '  JtopUosttoas  of  ml««— (1) 
Where  a  stockholder  of  a  corporation 
surrendered  flfty-flve  thousand  five 
hundred  dollars  of  his  stock  in  the 
company,  and  received  real  estate  of 
equal  value  therefor,  and  the  stock 
was  canceled,  and  it  appeared  that 
prior  to  that  the  company  had  pur- 
chased property  of  a  third  person,  in 
which  fraud  was  afterward  discov- 
ered and  established,  and  a  decree 
rendered  against  the  company  for 
over  five  thousand  dollars,  and  that 
an  execution  Issued  after  such  de- 
cree was  made  was  returned  nulla 
bona,  it  was  held  that  the  exchange 
of  the  stock  for  the  real  estate,  and 
the  cancellation  of  the  stock,  was  a 
withdrawal  by  the  stockholder  of  his 
share  of  the  capital  stock,  leaving  the 
creditor's  debt  unpaid;  that  the  trans- 
action was  to  the  injury  of  the  cred- 
itor; that  the  property  so  taken  by 
the  stockholder  stood  charged  with  a 
trust  for  the  payment  of  the  decree; 
and  that  the  stockholder  could  not  be 
held  an  innocent  purchaser,  and  that 
the  property  in  his  hands  was  In 
equity  liable  for  the  payment  of  such 
decree.  Clapp  v.  Peterson,  104  111.  26. 
(2)  Where  a  stockholder  of  an 
Insolvent  corporation  surrendered 
shares  therein.  In  consideration  of 
the  return  of  valuable  stock  in  an- 
other corporation  which  he  had  paid 
for  the  shares,  accepts  unearned  divi- 
dends, and  surrenders  other  paid  up 
shares  in  exchange  for  the  company's 
notes,  which  were  subsequently  paid 
by  the  transfer  of  corporate  assets 
to  him,  such  acts  amount  to  a  fraudu- 
lent withdrawal  of  capital,  rendering 
him  liable  for  corporate  debts  to  the 
amount  of  the  capital  so  withdrawn. 
McKay  v.  Hill.  16  P.  Cas.  No.  8,846,  1 
Hask.  276.  (3)  Organizers  of  a  cor- 
poration, transacting  business  In  its 
name  before  the  minimum  capital 
stock  has  been  subscribed,  cannot  es- 
cape liability  to  creditors  for  such 
minimum  amount  Imposed  by  Civ. 
Code  (1895),  §  1856,  by  selling  their 
stock  to  the  corporation  before  the 
debts  are  incurred.  Walters  v.  Por- 
ter. 3  Ga.  A.  73,  59  SB  452. 

[c]  OonTTtlng  nnpaW  atook  Into 
traara>7  stock. — Where  a  corporation 
took  up  from  a  subscriber  to  its  stock 
a  portion  thereof  which  was  not  paid 
up,  making  it  treasury  stock,  the  sub- 
scriber was  nevertheless  personally 
liable,  to  the  amount  of  the  unpaid 
subscription,  to  subsequent  creditors 
of  the  corporation.  Chrlsman-Sawyer 
Banking  Co.  v.  Independence  Wool 
Mfg.  Co..  168  Mo.  634,  68  SW  1026. 

[d]  Xeasle  of  stock. — (1)  Where 
stockholders  in  good  faith  sold  their 
stock  to  the  corporation,  and  a  sub- 
sequent stockholder,  Intending  to  se- 
cura  entire  control,  paid  his  monev 
for  stock,  but  without  having  It 
formally  issued  to  him,  his  advances 


will  be  applied  In  purchase  of  the 
stock  BO  sold,  and  thus  relieve  the 
sellers  to  that  extent  from  liability  to 
corporate  creditors.  Clark  v.  B.  C. 
Clark  Mach.  Co.,  151  Mich.  416,  116 
NW  416.  (2)  And  where  the  presi- 
dent of  a  corporation  purchased  stoc)c 
from  a  stockholder  and  resold  It  ttie 
next  day  at  the  same  figure,  the  fact 
that  he  used  the  funds  of  the  corpor- 
ation In  paying  the  stockholder  did 
not  create  a  liability  against  the 
stockholder  in  favor  of  creditors  of 
the  corjioratlon  on  Its  becoming  In- 
solvent. Here  it  was  said:  "It  Is 
clear  that  in  holding  Ashe  liable  on 
account  of  this  transaction  of  sale 
and  purchase  the  chancellor  was  in 
error.  We  think  It  apparent  that 
Oass  merely  used  the  bank  and  its 
funds  as  a  medium  for  the  carriage 
of  the  stock  temporarily  and  until  it 
was  placed  with  Hutchinson,  without 
purpose  on  his  part  to  Invest  the 
bank's  funds  in  its  own  shares.  Cer- 
tainly when  by  Oass'  efforts  the  same 
shares  were  resold  to  Hutchinson  the 
next  day  ait  the  same  figure,  any  pos- 
sible wrong  done  to  the  bank  and  Its 
creditors  was  repaired,  and  its  receiv- 
er cannot  complain."  Green  v.  Ashe, 
180  Tenn.   615,  618,   172   SW  293. 

S7.  Hall  v.  Henderson,  126  Ala.  449, 
28  S  631,  86  AmSR  63,  61  LRA  621; 
Pender  v.  Speight,  159  N.  C.  612,  76  SB 
861;  Tait  v.  Plgott,  82  Wash.  844.  73  P 
364. 

B&  Hall  v.-Henderson,  126  Ala.  449. 
28  S  631,  85  AmSR  63,  61  LRA  621: 
Clark  V.  B.  C.  Clark  Mach.  Co.,  161 
Mich.  418,  115  NW  416;  Chrlsman- 
Sawyer  Banking  Co.  v.  Independence 
Wool  Mfg.  Co.,  168  Mo.  834,  68  SW 
1026;  Union  Trust,  etc.,  Bank  v.  Am- 
ery. 72  Wash.  648,  131  P  199. 

69.  Carter  v.  Union  Printing  Co., 
64  Ark.  576,  16  SW  679. 

80.  Sherrill  v.  Hutson,  187  Ala. 
189,  66  S  538;  Atlanta,  eto^.  Butter, 
etc.,  Assoc.  V.  Smith,  141  Wis.  877, 
123  NW  106,  136  AmSR  42,  32  LRANS 
137. 

[a]  7a«ts  fMm  Intent  appllaO. — ^If 
a  stockholder,  by  agreement  with  a 
corporation,  or  any  officers,  sells  his 
stock  to  It  for  corporate  assets,  know*' 
Ing,  actually  or  constructively,  t)hat 
the  result  will  be  to  render  the  cor- 

? oration  insolvent,  all  parties  to  the 
ransactlon  contemplating  that  the 
corporation  will  continue  in  business 
and  Incur  indebtedness  as  before,  the 
result,  as  to  creditors  relying  upon 
appearance  of  the  previous  solvent 
condition  continuing^  must  be  pre- 
sumed to  have  been  actually  Intended, 
supplying  the  element  of  bad  faith 
essential  to  condemn  the  transfer. 
Atlanta,  etc..  Butter,  etc.,  Assoc,  v. 
Smith,  141  Wis.  377.  123  NW  106,  136 
AmSR  42,  32  LRANS  137. 

el.  AtlantaLBtc,  Butter,  etcAssoo. 
v.  Smith,  141  Wis.  377,  123  NW  106, 
135  AmSR  42,  32  LRANS  137  (where 
a  stockholder  sells  his  stock  to 
the  corporation  for  corporate  assets, 
knowing,  actually  or  constructively, 
that  the  result  will  render  the  cor- 
poration insolvent,  all  parties  to  the 
.transaction  contemplating  that  the 
corporation  will  continue  business 
and  incur  Indebtedness  as  before,  and 
the  creditors  relying  upon  appearance 
of  the  previous  solvent  condition  con- 
tinuing). 

6a.  Re  Colonial  Assur.  Co.'  27  Man. 
L.  313,  318,  34  DomLR  341,  11917]  1 
WestWkly  793  (where  It  was  said: 
"It  cannot  be  said  to  be  a  traffloklng 


in  shares:  the  capital  of  the  Com 
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Sale  to  satisfy  unpaid  snlscriptions  and  pnrcbase 
by  corporation.  Where  a  corporation  is  insolvent, 
the  sale  by  it  of  stock  subscribed  but  not  paid  for 
and  the  buying  in  of  the  stock  thus  sold  is  equivalent 
to  a  voluntary  release  by  the  corporation  to  the  sub- 
scribers of  the  amount  due  by  them  for  the  stock 
and  is  void  as  to  oreditors.^^ 

[i  1690]  bb.  Transfer  through  Intermediary. 
A  stockholder  who  transfers  his  stock  remains  liable 
to  creditors  where  the  sale  is  ostensibly  to  a  person 
capable  in  law  of  purchasing  and  holding  the  stock 
if  the  seller  knows,  or  by  reason  of  the  circumstances 
is  chargeable  with  notice  that  the  corporation  which 
-issued  the  stock  was  the  real  purchaser  thereof."* 
The  mere  fact  that  he  was  ignorant  of  the  fact  that 
the  corporation  was  the  purchaser  is  not  alone  snf- 
flcient  to  exempt  him  from  liability.**  On  the  other 
hand,  while  there  is  authority  to  the  contrary,"  the 
weight  of  authority  is  to  the  effect  that  if  a  stock- 
holder sells  his  shares  to  one  capable  of  contracting, 
in  ignorance  of  the  fact  that  the  corporation  is  the 
real  purchaser  of  the  stock,  and  under  circumstances 
which  are  not  sufficient  to  charge  him  with  notice 
of  this  fact  or  put  him  upon  inquiry  as  to  the  pur- 
chaser, the  transfer  will  be  upheld  and  he  will  not  he 


liable  to  creditors  of  the  corporation.*^ 

[$  1591]  (g)  Transfer  Contrary  to  Charter  or 
Law.  By  the  English  doctrine  transfers  made  to  a 
nominee  of  the  directors,  in  pursuance  of  arrange- 
ments between  discontented  members  and  the  direc- 
tors, whereby  the  former  are  permitted  to  retire  from 
the  company,  have  been  treated  as  involving  acts 
inconsistent  with  the  duty  of  the  directors,  and  be- 
yond their  power,,  and  such  transferors  have  been 
held  liable  as  contributories.*^  In  America  it  has 
been  held  that  where  a  by-law  provides  that  no  trans- 
fer of  stock  shall  be  made  by  ^y  stockholder  at  the 
time  indebted  to  the  corporation,  the  officers  or 
directors  of  the  company,  cannot  as  against  creditors 
of  the  corporation  relieve  the  stockholder  from 
liability  on  his  unpaid  subscription  by  registering 
a  transfer  of  the  stock  and  delivering  up  the  notes 
of  the  stockholder  for  the  subscription.'* 

[}  1592]  (h)  Beanisites  and  Sufficiency  of 
Transfer — aa.  In  OeneraL  A  mere '  executory 
agpreement  to  transfer  shares  of  stock  does  not  term- 
inate the  liability  of  the  stockholder.'"  And  in  order 
that  a  stock  transfer  may  have  the  effect  of  releas- 
ing the  transferor  from  further  liabilities,  the  pre- 
scribed formalities  must  be  observed.'^    And  a  pri- 


was  not  reduced,  nor  was  there  any 
extinguishment  of  the  shares  and  a 
consequent  reduction  of  the  capital  of 
the  Company.  .  .  .  The  Company 
docs  not  become  the  owner;  they  are 
transferred  to  a  trustee  for  the  benefit 
of  the  Company,  and  are  re-lasuable 
and  not  Intended  to  be  retained  by 
the  Company"). 

63.  Tiger  V.  Rogers  Cotton  Cleaner, 
etc.,  Co.,  96  Ark.  1,  130  SW  68B.  80 
LRANS  694,  AnnCaBl912B  488. 

[a]  Itaaathorliad  pwoluwa  not  nt- 
lAed  by  oozponrtlOB.— The  president 
of  a  corporation  Is  not  authorized  to 
purchase  shares  of  stock  In  such  cor- 
poration to  satisfy  the  unpaid  sub- 
scriptions thereon,  in  the  absence  of 
authority  from  the  board  of  direc- 
tors; and  hence  the  delinquent  stock- 
holders were  liable  for  their  unpaid 
subscriptions  in  earnishment  pro- 
ceedings collateral  to  an  action 
against  the  corporation.  Tiger  v. 
Rogers  Cotton  Cleaner,  etc.,  Co.,  96 
Ark.  1,  130  SW  686,  30  LRANS  694, 
AnnCasl912B  488. 

64.  U.  a. — Johnson  v.  Laflln.  108  V. 
S.  800,  26  L.  ed.  682  Catf  13  F.  Caa.  No. 
7.893,  6  Dill.  66). 

Ala. — Hall  v.  Henderson,  126  Ala. 
449,  28  S  631.  SB  AmSR  SS.  61  LRA 
621. 

Kan. — German  Sav.  Bank  v.  Wulfs- 
kuhler,  19  Kan.  60. 

Pa. — Columbian  Bank's  Eat.,  147 
Pa.  422,  23  A  626.  626.  628. 

Tenn. — Green  v.  Ashe,  180  Tenn. 
616,   172  SW  293. 

'  [a]  Olrowm stances  etuurgtaf  paztr 
wltn  knowIeOf*.— Where  defendant, 
the  treasurer  and  a  director  of  the 
A.  T.  &  I.  Co.,  sold  his  stock  In  the 
company  to  w  and  S,  taking  their 
notes  in  payment,  which  notes  were 
paid  by  checks,  some  drawn  by  "J.  W. 
Woolfolk,  Prest.,"  and  others  by  "J. 
W.  Dimmlck.  Vlce-Prest.,"  defendant 
knowing  these  persons  to  be  officers 
of  the  company,  he  is  chargeable  with 
knowledge  that  he  was  receiving 
funds  of  the  corporation  in  payment 
for  his  stock.  Hall  v.  Hendereon,  126 
Ala.  449,  28  S  631,  85  AmSR  63,  61 
L.RA  621. 

65.  Green  v.  Ashe,  130  Tenn.  616, 
172  SW  293. 

66.  Crandall  v.  Lincoln,  62  Conn. 
73,  104,  62  AmR  660  (where  It  is  said: 
"The  Illegality  of  the  transaction 
does  not  at  all  depend  upon  the  actual 
knowledge  or  mala  fides  of  the  seller; 
if  he  In  fact  sells  to  the  company  and 
receives  In  return  a  part  of  the  cap- 
ital, the  policy  of  the  law  requires 
him  to  know  it,  and  conclusively 
charges  him  with  knowledre"). 


87.  Johnson  v.  lAflin,  13  F.  Cas. 
No.  7,393,  6  Dill.  66  [aff  103  U.  S.  800, 
26  L.  ed.  6321;  Corn  v.  Sklllem,  .76 
Ark.  148,  87  SW  142;  Green  v.  Ashe. 
130  Tenn.  615,  172  SW  2^3;  Matter  of 
Joint  Stock  Co.'s  Wlndmg-tlp  Acts,  1 
De  G.  J.  &  a  488,  66  EngCh  379,  46 
Reprint  194;  Matter  of  Royal  British 
Bank,  3  De  O.  &  J.  387,  60  EngCh  301, 
44  Reprint  1317. 

[a]  b  Bappoit  of  tliia  view  it  was 
said  that  it  would  be  a  perversion  of 
Justice  and  of  the  ordinary  rules  gov- 
erning men  In  commercial  transac- 
tions to  hold  the  sale  vitiated  by  the 
release  of  the  purchaser,  of  which  the 
seller  bad  no  knowledge  or  any 
grounds  to  entertain  a  suspicion.  The 
validity  of  the  sale  of  stock  cannot 
be  made  to  depend  upon  the  accident 
of  the  immediate  purchaser,  or  of 
the  party  to  whom  he  may  transfer 
the  certificate,  in  filling  up  the  blank 
In  the  power  of  attorney  with  the 
name  of  a  person,  to  make  the  formal 
transfer,  who  is  acquainted  with  the 
secret  Interests  of  others  in  the 
shares  purchased.  The  validity  of  a 
sale  and  its  completeness  must  oe  de- 
termined by  the  relation  v.hlch  the 
contracting  parties  at  the  time  openly 
bear  to  each  other.  Johnston  v.  Laf- 
lln. 103  U.  S.  800,  26  L.  ed.  632. 

[b]  Applications  of  ml*. — (1)  A 
stockholder  of  a  bank,  who  had  re- 
signed as  director,  sold  his  stock  to 
the  president,  who  stated  that  he 
would  sell  it  to  a  person  named.  The 
president  used  the  funds  of  the  bank 
to  purchase  the  stock,  and  the  bank 
gave  to  the  stockholder  credit  for  the 
proceeds  and  issued  to  him  a  dupli- 
cate deposit  slip. .  The  certificate  of 
stock  was  carried  in  a  drawer  of  the 
bank  as  a  cash  Item.  The  stockholder 
understood  that  he  dealt  with  the 
president  as  an  Individual,  and  that 
the  consideration  came  from  him 
through  the  bank,  and  knew  nothing 
of  the  bank  acquiring  the  stock.  It 
was  held  that  the  stockholder,  on  the 
bank  becoming  Insolvent,  was  not 
liable  to  the  bank  for  the  proceeds  of 
the  sale.  Green  v.  Ashe,  130  Tenn. 
616,  172  SW  293.  (2)  Where  defend- 
ant had  no  reason  to  believe  that  the 
ofilcer  of  a  bank  was  using  the  bank's 
money  in  purchasing  defendant's 
stock,  and  It  was  sold  in  the  usual 
course  of  trade,  the  sale  was  valid, 
and  the  money  paid  became  defend- 
ant's property.  Com  v.  Sklllem,  75 
Ark.  148,  sr  SW  142. 

68.  Nathan  v.  Whltlock,  3  Edw. 
(N.  Y.)  215  [aft  9  Paige  152];  Matter 
of  Cameron's  Coalbrook  Steam  Coal, 
etc.,    Co.,    6    De    G.    M.   &    G.    284,    54 


EngCh  226,  43  Reprint  879  [aft  18 
Beav.  339,  52  Reprint  134];  Matter  of 
Vale  of  Neath,  etc..  Brewery  Co.,  1  De 
a  &  Sm.  760,  63  Reprint  1280. 

69.  In  re  Bachman,  2  F.  Caa.  No. 
707. 

TO.  ShelUngton  v.  Holland,  67 
Barb.  14  [afl:  63  N.  T.  371];  Hemminc 
v.  Maddlck,  L.  R.  9  Eq.  176  Caff  L.  R.  7 
Ch.  395J. 

71.  Lane  v.  Morris,  8  Ga.  468: 
Bell's  App,  116  Pa.  88.  8  A  177,  t 
AmSR  532 ;  In  re  Overend.  L.  R.  2 
Eq.  664 :  In  re  iUrchanta*  Co.,  L.  R. 
9  Bq.  '6;  In  re  Imperial  Mercantile 
Credit  Assoc-  L.  R.  2  Ch.  696;  In  re 
Overend.  L.  R.  6  E^.  193. 

[a]  Notice  of  bmumtmr. — If  the 
charter  or  other  statutory  provisions 
requires  notice  of  sale  to  be  published 
In  a  newspaper,  a  transfer  without 
the  required  notice  does  not  relieve 
the  transferor  from  further  liability. 
Brobston  v.  Downing,  95  Ga.  505,  22 
SB  277;  Mason  v.  Force,  30  Ga.  99; 
Robinson  v.  Beall,  26  Ga.  17;  Force 
v.  Dahlonega  Fanning,  etc.,  Mfg.  Co., 
22  Ga.  86;  Lane  v.  Morris.  8   Ga.  468. 

[b]  Bseontion  of  tnuurfer  by  botli 
partus. — Where  the  constitution  of 
a  company  requires  that  a  transfer  of 
shares  be  executed  by  both  parties, 
and  it  is  not  executed  by  the  trans- 
feree, the  English  courts  will  not, 
under  the  Companies  Act,  1862,  Si 
35,  98,  rectify  the  register,  but  will 
put  the  transferor  on  the  list  of  con- 
tributories,  and  leave  the  transferor 
and  transferee  to  their  remedies 
against  each  other.  In  ro  Imperial 
Mercantile  Credit  Assoc,  L.  R.  2  Ch. 
596;  In  re  Overend,  L.  R.  5  Eq.  19J. 

[c]  Conaent  of  dlrectora  to  tnuii- 
far. — If  the  constitution  or  govern- 
ing statute  of  a  Joint-stock  company 
exacts  a  condition  precedent  to  a 
valid  transfer  of  shares,  as  that  the 
consent  of  the  directors  shall  have 
been  obtained,  a  transfer  without  the 
performance  of  this  condition,  not 
Selng  good  between  the  transferor 
and  the  company,  leaves  him  liable 
to  its  creditors.  Murray  v.  Bush,  L. 
R.  6  H.  L.  37;  In  re  National  Pro- 
vincial Mar.  Ins.  Co.,  L.  R.  5  Ch.  559; 
In  re  Overend,  L.  R.  2  Eq.  654;  Char- 
tres'  Case,  1  De  G.  &  Sm.  581,  63  Re- 
print 1204.  Contra  Shortrldge  v.  Bos- 
anquet,   16   Beav.  84,   51   Reprint  708. 

[d]  laaaance  of  oartliloate  ts 
trannere*. — (1)  It  is  not  essential 
to  the  release  of  the  transferors'  lia- 
bility that  a  certificate  of  stock 
should  be  Issued  to  the  transferee. 
Davenport  First  Nat.  Bank  v.  GlfTord, 
47  Iowa  575.  (2)  A  stock  cerfiflcat; 
would  be  only  additional  evidence  of 
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vate  agreement  between  the  transferor  and  trans- 
feree that  the  former  shall  not  be  liable  does  not  in ' 
any  way  affect  the  operation  of  this  mle.^* 

[$  1593]  bb.  Bec^ration— (aa)  In  Oeneral. 
Where  there  is  no  requirement  that  transfers  shall 
be  registered/*  or  where  the  statutory  requirement 
is  construed  as  being  for  the  protection  of  creditors 
of,  and  purchasers  from  the  stockholders  and  not  for 
creditors  of  the  corporation/*  a  failure  to  register 


a  transfer  of  stock  will  not  render  the  transferor 
liable  for  unpaid  subscriptions  to  unpaid  stock.  But 
where  there  is  a  requirement  that  'transfers  shall 
be  entered  on  the  books  of  the  company,  a  transfer 
does  not  ordinarily  relieve  the  transferor  from  lia- 
bility for  corporate  debts  until  it  has  been  so  regis- 
tered/* This  doctrine  is  based  on  the  theory  that 
one  who  permits  his  name  to  appear  and  remain 
upon  the  books  of  a  corporation  as  a  stockholder  is 


the   transferor's    title,    but    It    Is   by 
no  means  essential.     Davenport  First 
Nat.  Bank  v.  Glfford,  47  Iowa  576. 
73.     Bell's  App.  116  Pa.  88,  S  A  177. 

73.  Sayles  v.  Bates,  16  R.  L  S42, 
5  A  497. 

74.  Han  V.  Alabama  Terminal, 
etc.,  Co.,  178  Ala.  898,  68  S  236;  Hen- 
derson V.  Mayfleld  Woolen  Mills,  168 
Ala.    625,   46   S   211. 

[a]  statntorT'  reqalrameata  not 
Istendad  for  protection  of  oorporat* 
cndltora. — Code  (1896),  §  1262,  which 
requires  transfers  of  corporate  stock 
to  be  made  on  the  books  of  the  cor- 
poration, apd  provides  that  a  failure 
to  do  so  within  fifteen  days  after 
transfer  shall  render  the  transfer 
void  as  to  bona  fide  creditors  and 
subsequent  purchasers,  is  to  be  con- 
strued with  a  1263  and  1265,  relating 
to  the  same  subject,  and  Is  for  the 
protection  of  creditors  of  and  pur- 
chasers from  the  stockholders,  and 
not  for  the  creditors  of  the  corpora- 
tion, so  that  a  failure  to  register  a 
bona  flde  transfer  will  not  render  the 
transfer  void  as  to  creditors  of  the 
corporation,  so  as  to  entitle  them  to 
sue  th^  transferor  to  recover  an  un- 
paid subscription  on  the  stock.  Hall 
V.  Alabama  Terminal,  etc.,  Co.,  173 
Ala.  398,  66  S  235;  "To  same  effect 
Henderson  v.  Mayfleld  Woolen  Mills, 
153    Ala.   626,   45    S   211. 

75.  U.  S. — Matteson  v.  Dent,  176 
XT.  S.  621,  20  set  419,  44  L.  ed.  671; 
Hawkins  v.  Glenn,  131  U.  S.  319,  9 
set  739,  33  L.  ed.  184;  Richmond  v. 
Irons.  121  U.  S.-  271,  7  SCt  788,  30  L. 
ed.  864;  Knickerbocker  Trust  Co.  v. 
Myers,  133  Fed.  764  [aCT  139  Fed  111, 
71  CCA  199,  1  LRANS  1171]:  Giesen 
v.  London,  etc.,  Mortg.  Co.,  102  Fed. 
884,  42  CCA  516;  Borland  v.  Haven, 
37  Fed.  394,  13  Sawy.  551  [app  dism 
159  U.  S.  266,  15  SCt  1039,  40  L.  ed. 
140];  Davis  v.  Stevens,  7  F.  Cas.  No. 
3,653,  17  Blatchf.  259;  In  re  Bachman, 
2  F.  Cas.  No.  707,  12  NatBankReg  223. 

■  Cal. — Vermont  Marble  Co.  v.  Declez 
Granite  Co.,  135  Cal.  579.  67  P  1067, 
87  AmSR  143,  56  LRA  'r28;  Vlsalla, 
etc.,  R.  Co.  T.  Hyde,  110  Cal.  632,  43 
P  10. 

Conn. — ^Davis  v.  Essex  First  Bap- 
tist Soc,  7  F.  Cas.  No.  3,638,  44  Conn. 
682. 

111. — Sherwood  v.  Illinois  Trust, 
etc.,  Co.,  195  111.  112,  62  NE  836,  88 
AmSR  183;  Kellogg  v.  Stockwell,  76 
111.  68;  Marks  v.  Brenner,  204  111.  A. 
366. 

Iowa. — Perkins  v.  Lyons,  111  Iowa 
192,  82  NW  486;  White  v.  Oreen,  106 
Iowa  176.  74  NW  928;  White  v. 
Greene,  70  NW  182. 

Kan. — Pine  v.  Western  Nat.  Bank, 
43  Kan.  462,  66  P  690;  Plumb  v.  En- 
terprise Bank,  48  Kan.  484,  29  P  699 
(holding  further  that  the  transferor 
cannot  complain  that  no  by-law  has 
been  enacted  prescribing  the- manner 
of  making  transfers,  or  claim  ex- 
emption from  Individual  liability  on 
the  stock  sold  on  that  ground);  To- 
peka  Mfg.  Co.  v.  Hale,  89  Kan.  23, 
17  P  601.  _ 

Ky. — Brackey  v.  Nicol.  124  Ky. 
628,  99  SW  920.  80  KyL  864,  11 
LRANS  818,  14  AnnC^as  896. 

La. — Louisiana  Ins.  Co.  v.  (Jordon, 
8   La.    174. 

Me. — Barron  v.  BurriU,  86  Me.  72, 
29  A  938;  Dane  v.  Young,  61  Me.  160; 
Fowler  v.  Ludwlg,  34  Me.  455. 

Md.— Kerr  v.  Urie,  86  Md.  72,  37  A 
789,  63  AmSR  493,  38  LRA  119;  Bloede 
V.  Bloede.  84  Md.  129,  34  A  1127,  57 
AmSR  373,  33  LRA  107;  Baltimore 
Retort,  etc..  Brick  Co.,  v.  Mall,  65 
^Md.   93,   3   A   286^  67   AmR   304;   Ma- 


puder  T.  Colston,  44  Md.  349,  22  AmR 

Mass. — Coyle  v.  Tauntdn  Safe  De- 
Dosl^   etc,   Co.,   216   Masa.    156,    103 

NE  288. 

Minn. — Harper  v.  CJarroll,  66  Minn. 
487,  69  NW  610,  1069  (assignor  of 
corporate  stock,  whose  transier  was 
not  registered  on  the  corporate  books 
until  after  the  corporation  had  made 
an  assignment,  when  It  was  regis- 
tered as  a  transfer  to  the  corpora- 
tion Itself,  Basting  v.  Northern  'Trust 
Co.,  61  ,Mlnn.  307,  63  NW  721  (dic- 
tum) ; 

Mo. — HcCIaren  v.  Franolscus,  43 
Mo.  462;  A.  Wight  <3o.  v.  Steinke- 
meyer,  6  Mo.  A.  6^6. 

N.  J. — Brown  v.  Morton,  71  N.  J. 
L.  26,  68  A  95;  Hood  v.  McNaughton, 
64  N.  J.  L.  425,  24  A  497. 

N.  T. — Shellington  v.  Howland,  68 
N.  T.  871;  Powers  v.  Knapp,  71  Hun 
371,  25  NTS  19,;  Worrall  v.  Judson, 
6  Barb.  210;  Johnson  v.  TJnderhill, 
52  N.  Y.  203;  Cutting  v.  Damerel,  23 
Hun  839  [rev  on  other  grounds  88 
N.  Y.  410];  Worrall  v.  Judson,  6  Barb. 
210;  Adderly  v.  Storm,   6  Hill  624. 

Oh. — Herrlck  v.  Ward  well,  58  Oh^ 
St.  294,  50  NE  903  (unless  the  transfer 
is  noted  in  the  stock  book,  or  In  the 
absence  of  such  book  on  the  stubs  of 
the  stock  certificate,  although  an  ex- 
amination of  the  book  as  a  whole 
would  show  a  transfer  of  the  stock); 
Harpold  v.  Stobart,  46  Oh.  St.  897,  21 
NE  637,  16  AmSR  618;  Wehrman  v. 
Reaklrt,  18  Oh.  Dec  (Reprint)  617,  2 
Cine.    Super.    280. 

Or. — Hawkins  v.  Citizens'  Ins.  Co., 
38  Or.  644,  64  P  820  (dictum). 

Pa. — Klrschler  v.  Wainwrigftt,  255 
Pa.  526,  100  A  484,  LRANS1917E  393: 
Cook  V.  Carpenter,  212  Pa.  177,  61  A 
804;  Burt  v.  Real  Est.  Exch.,  175  Pa. 
619,  34  A  923,  62   AmSR  868. 

S.  C. — Man  v.  Boyklnj79  S.  C.  1,  60 
SE  17,  128  AmSR  830;  White  v.  Com- 
mercial, etc..  Bank,  66  S.  C.  491,  45 
SE  94,  97  AmSR  803;  Parker  v.  Caro- 
lina Sav.  Bank,  53  S.  C.  583,  31  SE  673, 
69  AmSR  888. 

Tex.— Rich  v.  Park,  (Civ.  A.)  177 
SW  184. 

Eng. — ^HcBuen  ▼.  "West  Irfindon 
Wliarves,  etc..  Co.,  L.  R.  6  Ch.  665;  In 
re  Imperial  Mercantile  Credit  Assoc, 
L.  R.  2  Ch.  696;  In  re  Joint  Stock  Dis- 
count Co.,  L.  R.  2  Ch.  16;  In  re  Anglo- 
Danublan  Steam  Nkv.,  etCy  Co.,  L.  R. 
6  Eq.  30;  In  re  Overend,  t.  R.  K  Bq. 
193:  Evans  v.  Wood,  L.  R.  5  Eq.  9; 
In  re  Contract  Corp.,  L.  R.  3  Eq.  84; 
Landman  v.  Entwistle,  7  Exch.  632, 
166  Reprint  1101;  Bumslde  v.  Dayrell, 
3  Exch.  224,  154  Reprint  825;  Hig- 
gins  V.  Hopkins,  3  Exch.  163,  154  Re- 
print 799;  Matter  of  Joint  Stock  Co.'s 
Windlng-Up  Acts.  2  H.  L.  Cas.  C17,  9 
Reprint  1238;  Sayles  v.  Blane,  14  Q.  B. 
206,  68  BCL  205,  117  Reprint  82;  Mat- 
ter of  Wolverhampton,  etc.,  R.  Co^  2 
Macn.  &  G.  185.  48  EngCH  143,  42  Re- 
print 71;  Matter  of  Direct  Exeter, 
etc.,  R.  Co.,  2  Macn.  &  Q.  192,  48 
BngCh  148.  42  Reprint  74;  Wood  v. 
Argyll,  6  M.  &  G.  928,  46  ECL  928,  184 
Reprint  1168;  London,  etc.,  R.  Co.  v. 
Fairclough,  2  M.  &  G.  874,  40  E(3L  800, 
133  Reprint  916:  Midland  Great  West- 
em  R.  Co.  v.  Gordon,  16  M.  &  W.  804, 
153  Reprint  1416;  Reynell  v.  Lewis, 
15  M.  &  W.  517,  163  Reprint  954;  (War- 
rick's Case,  1  Sim.  N.  S.  505,  40  EngCh 
505,  61  Reprint  196;  Bailey  v.  Ma- 
caulay,  13  Q.  B.  816,  66  ECL  816,  116 
Reprint  1476;  Newtpn  v.  Belcher,  12 
Q.  B.  921,  64  ECL  »21,  116  Reprint 
1115. 


"The  law  is  well  established  that, 
where  a  transfer  Is  required  to  be  so 
entered,  there  must  be  a  substantial 
compliance  therewith,  in  order  to  re- 
lieve the  original  holder."  Knicker- 
bocker Trust  Co.  V.  Myers,  133  Fed. 
764,  770  [aft  139  Fed  111,  71  CCA  199, 
1  LRANS  1171]. 

[a]  Vnrpona  of  r*anl>Mii«nt.^(l ) 
"The  entry  of  the  transfer  on  the 
books  of  the  company  is  required,  not 
for  the  translation  of  the  title,  but  for 
the  protection  of  the  parties  and  oth- 
ers dealing  with  the  company  and  to 
enable  the  company  to  know  who  are 
its  stockholders  entitled  to  vote  at 
meetings  and  to  receive  dividends 
when  declared."  Victor  G.  Bloede  v. 
Bloede,  84  Md.  129,  141,  34  A  1127,  57 
AmSR  373,  33  LRA  107.  (2)  "If 
creditors  must  look  beyond  the  legal 
title,  as  exhibited  by  the  books  of  the 
bank,  they  can  never  know  against 
whom  to  proceed."  Magruder  v.  Col- 
ston,   44    Md.    349,    356,    22    AmR    47. 

[b]  AppUcatioas  of  ml*. — (1)  A 
corporation  was  chartered  under  an 
act  providing  that  shares  should  be 
transferable  upon  the  books  of  the 
company,  subject  to  the  regulations 
prescribed  by  the  by-laws,  which  pro- 
vided that  no  transfer  should  be  made 
while  the  books  were  closed.  It  was 
held  that,  where  a  stockholder  sold  his 
stock  at  public  auction  while  the 
books  were  closed,  so  that  he  could 
not  get  the  stock  transferred  to  the 
purchaser,  and  in  the  meantime  the 
corporation  became  Insolvent,  he  was 
not  released  from  liability  for  his  un- 
paid subscription.  Cook  v.  Carpenter. 
212  Pa.  177,  61  A  804.  (2)  Where  the 
governing  statute  provides  that 
tran.sfers  can  be  made  only  by  deed 
and  by  alteration  of  the  register,  and 
a  stockholder  transfers  his  shares  In 
another  way,  although  the  company 
may  recognize  the  transfer  by  receiv- 
ing assessments  from  the  transferee, 
this  does  not  discharge  the  trans- 
feror from  liability  to  the  company 
as  a  stockholder.  If  this  was  not  so 
the  wholesome  requirement  of  the 
law  might,  be  entirely  eluded;  and  any 
person  who  examined  the  register, 
whether  a  creditor  who  wished  to 
know  the  names  of  the  stockholders, 
or  a  stockholder  who  wished  to  know 
the  names  of  his  costockholders. 
would  be  entirely  deceived.  McEuen 
v.  West  London  Wharves,  etc.,  Co., 
L.  R.  6  Ch.  656.  (3)  The  record 
owner  of  stock  In  an  insolvent  cor- 
poration at  the  time  of  the  appoint- 
ment of  a  receiver  is  subject  to  the 
statutory  liability  Imposed  by  Rev. 
L.  c  116,  {  30,  although  such  stock- 
holder had  sold  his  stock  prior  to  the 
appointment  of  the  receiver.  Coyle  v. 
Taunton  Safe  Deposit,  etc.,  Co.,  216 
Mass.  156,  103  NE  288. 

[c]  Asnemant  between  tntnaferor 
and  transferee  as  to  liability. — A 
mere  informal  ex  parte  tran.sfer  in 
writing  of  shares  of  a  corporation  by 
the  original  subscriber,  never  entered 
or  appearing  on  the  books  of  the  com- 
pany, and  a  private  agreement  of  thR 
transferee  that  the  subscriber  shall 
not  be  liable  for  anything  due  on  the 
shares.  Is  not  such  an  assignment  as 
will  relieve  the  original  subscriber 
from  liability  to  pay  the  amount  un- 
paid on  the  shares  so  transferred. 
Bell's  App.,  116  Pa.  88,  8  A  177.  3 
AmSR  532. 

[d]  wiiera  no  stock  books  ax* 
kept. — Under  Stock  Corp.  Law  J  29, 
providing  that  no  transfer  of  stock 
shall  be  valid,  as  against  the  corpora- 
tion,  its   stockholders  and  creditors. 
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estopped  as  between  himself  and  the  creditors  of 
the  corporation  to  deny  that  he  is  a  stockholder.^' 
It  is  said  that  the  position  of  the  seller  in  such  a 
case  is  analogous  to  that  of  a  grantor  of  a  deed 
deposited  in  the  proper  office  to  be  recorded.  The 
general  rule  is  that  the  deed  is  considered  as  record- 
ed from  the  time  of  such  deposit.'''  This  foregoing 
principle  has  even  been  extended  to  stockholders 
who  are  also  directors.'^  But  there  is  authority 
diametrically  opposed  to  this  view.^*  A  substantial 
compliance  with  the  requirements  as  to  r^stration 
of  transfers  is  sufficient.*" 

Debts  contracted  snbseancnt  to  assignment.  The 
assig^nor  in  an  unrecorded  assignment  is  liable  to 
creditors  of  the  corporation  for  debts  contracted 
subsequent  to  the  assignment  and  before  registra- 
tion or  transfer  on  the  books  of  the  corporation  as  to 
debts  for  which  stockholders  are  liable.'^  Registra- 
tion after  the  insolvency  of  the  company  will  not 
make  the  transfer  good  as  against  creditors,  al- 
though the  sales  of  the  stock  were^made  in  good  faith 
some  time  previously.** 

Undisclosed  agents.    Where  a  stockholder  trans- 


fers his  stock  and  fails  to  have  the  transfer  r^^ 
tered,  he  remains  liable  as  a  stockholder  to  creditors 
of  the  corporation,  although  he  purchased  for  other 
parties,  where  there  was  no  notice  to  the  "toorpora- 
tion  that  he  was  an  agent.** 

[$  1594]  (bb)  Failnre  to  Register  Doe  to  Fault 
of  CSorporation  or  Transfwee.  While  there  is  au- 
thority directly  to  the  contrary,'*  most  decisions 
recognize  an  important  and  well-defined  exception 
to  the  general  rule  to  the  effect  that,  where  a  stock- 
holder has  made  a  bona  flde-sale  of  his  stock  and  ha.<t 
done  everything  in  his  power  to  comply  with  all 
the  requirements,  he  ceases  to  be  a  stockholder, 
although,  through  the  fault  or  omission  of  .the  cor- 
X>oration,  the  transfer  is  not  entered  on  the  stock 
book.*''  And  it  has  been  held  that  a  wife  who  re- 
fused to  accept  stock  tendered  her  by  her  husband 
and  transferred  to  her  on  the  corporate  books,  and 
who  indorsed  the  certificate  to  make  possible  the 
transfer  from  her  name  on  the  books  of  the  corpora- 
tion, was  not  a  stockholder  within  provisions  defin- 
ing a  stockholder's  liability,  upon  a  subsequent  ex- 
tension of  credit  to  the  corporation,  although  she 


until  it  has  been  entered  in  the  stock 
book  which  the  corporation  is  re- 
quired to  Iceep,  a  subscriber  of  stocic 
cannot  be  relieved  of  his  liability  .to 
creditors  for  unpaid  subscription  by 
the  assignment  of  his  interest  in  his 
contract  for  stock,  although  no  stock 
books  are  kept  and  no  stock  issued, 
he  having  been  both  director  and 
president,  and  It  being  his  duty  to 
issue  the  stock  certificates  and  Keep 
the  stock  books.  Beals  v.  Buttalo  Ex- 
panded Metal  Constr.  Co.,  49  App.  Div. 
689,  63  NYS  635. 

76.  Plumb  v.  Enterprise  Bank,  48 
Kan.  484,  29  P  699;  In  re  Reciprocity 
Bank,  22  N.  Y.  9;  Hawkins  v.  Citizens' 
Ins.  Co.,  38  Or.  544,  64  P  320. 

77.  Whitney  v.  Butler,  118  U.  S. 
655,  7  set  61.  30  L.  ed.  266;  Toung  v. 
McKay.  50  Fed.  394. 

78.  Chemical  Nat.  Bank  v.  Colwell, 
1S2  N.  T.  260,  30  NB  644;  Beals  v. 
Buffalo  Expanded  Metal  Constr.  Co., 
49  App.  Div.  689,  63  NTS  636  (trans- 
feror Dotb  a  director  and  the  presi- 
dent). 

79.  In  re  Newcastle-ITpon-Tyne 
Mar.  Ins.  Co.,  19  Beav.  97,  52  Reprint 
285  (holding:  that  the  rule  which  re- 
oiilres  the  transferor  to  see  to  it  that 
ftie  name  of  the  transferee  is  substi- 
tuted for  his  on  the  books  of  the 
company  seems  to  apply  where  the 
transferor  is  a  director;  that  he  Is 
In  a  very  different  position  from  that 
of  an  ordinary  stockholder,  for  he 
has  the  means  of  seeing  that  all  the 
formalities  of  transfer  required  by 
the  constitution  of  the  company  are 
complied  with,  and  he  la  therefore 
bound  in  transferring  his  shares  to 
see  to  the  regularity  of  the  transfer, 
and  that  If  he  fails  in  this  ha  remains 
a  contributory). 

80.  Basting  v.  Northern  Trust  Co., 
61  Minn.  307,  63  NW  721. 

81.  Hawkins  v.  Glenn,  131  U.  S. 
319,  9  set  739,  83  L..  ed.  184;  Rich- 
mond V.  Irons,  121  U.  S.  27,  7  SCt788, 
30  Li.  ed.  864;  Plumb  v.  Ehiterprise 
Bank,  48  Kan.  484,  29  P  699;  A.  Wight 
Co.  v.  Stelnkemeyer,  6  Mo.  A.  57  g; 
Worrall  v.  Judson,  6  Barb.  (N.  Y.) 
210;  Adderly  v.  Storm,  6  Hill  (N.  Y.) 
624. 

82.  Richmond  v.  Irons,  121  V.  S.  27, 
7  set  788,  30  L.  ed.  864. 

83.  Klrschler  v.  Wainwrlght,  266 
Pa.  526,  100  A  484,  LRANS1917B  393. 

84.  Harpold  v.  Stobart,  46  Oh.  St. 
397,  400,  21  NE  637,  15  AmSR  618 
(where  it  appeared  that  the  transferor 
caused  an  entry  to  be  made  by  the 
secretary  In  a  book  then  present  at 
the  company's  offlce,  other  than  the 
stock  book,  with  the  expectation  that 
It  would  be  entered  In  another  book 
then  at  the  residence  of  the  secretary, 
but  where  no   transfer  was  made   in 


the  stock  of  the  company,  and  in  sup- 

Eort  of  this  it  was  said:  "Where  the 
ook  so  selected  and  used  by  the 
company  shows  that  the  party  la  the 
owner  of  shares  of  stock,  he  is  es- 
topped, as  between  himself  and  cred- 
itors, to  contradict  the  record,  pro- 
vided the  entry  was  placed  in  the 
stock  book  originally  by  his  consent. 
And,  where  the  name  of  an  actual 
stockholder  appears  upon  that  book 
as  owning  a  given  number  of  shares, 
the  entry  is  presumed  to  have  been 
made  with  his  consent:  at  least  this 
is  so  where  it  was  correct  when  made, 
and,  as  between  him  and  creditors  of 
the  corporation,  he  Is  Estopped  to  con- 
tradict the  record,  or  deny  ownership 
of  the  shares").  See  also  White  v. 
Commercial,  etc.,  Bank,  66  S.  C.  491, 
45  SB  94,  9'?  AmSR  803  (holding  that 
under  a  statute  which  provides  that 
no  tiansfer  of  stock  shall  le  valid 
excGpt  as  between  the  parties  thereto 
until  duly  registered  on  the  corpor- 
ate books,  .stockholders  of  a  corpora- 
tion who  sold  their  stock  to  an  ofUcer 
of  the  corporation  while  it  was  sol- 
vent with  Instructions  to  transfer  it 
on  the  books  which  was  not  done  are 
liable  to  creditors  of  the  corporation 
for  the  amount  of  stock  originally 
held  by  them). 

85.  U.  S. — Whitney  v.  Butler,  118 
U.  S.  655,  7  set  61,  30  L.  ed.  266; 
Earle  v.  Coyle,  97  Fed.  410,  38  CCA 
226;  Young  v.  McKay,  50  Fed.  394; 
Hayes  v.  Yawger,  39  Fed.  912;  Hayes 
v.  Showmaker,  89  Fed.  319;  Upton  v. 
Bumham,  28  F.  Cas.  No.  16.798,  3 
Hiss.  431. 

Ky. — Boulware-AIIen  Shoe  Co.  v. 
Morris,  168  Ky.  426,  182  SW  225; 
Bracken  v.  Nlcol,  124  Ky.  628,  99  SW 
920,  30  KyL  864,  11  LRANS  818,  14 
AnnCas  896. 

Mich. — ^Poster  v.  Row.  120  Mich.  1, 
79   NW  696.   77  AmSR  665. 

Minn. — Hunt  v.  Seeger,  91  Minn. 
264,  98  NW  91. 

N.  Y. — Chemical  Nat.  Bank  v.  Col- 
well, 132  N.  Y.  260,  30  NB  644:  Cut- 
ting V.  Damerel,  88  N.  Y.  410;  Isham 
V.  Buckingham,  49   N.  Y.  216. 

Pa. — Chambersburg  Ins.  <3o.  v. 
Smith.  11  Pa.  120. 

Wash. — ^Walton  Lumber  Co.  v. 
Commonwealth  Lumber  C!o.,  96  Wash. 
296.  163  P  762. 

Bng. — In  re  Hercules  Ins.  Co.,  L. 
R.  9  teq.  589;  Murray  v.  Bush,  L.  R. 
6  H.  L.  37;  In  re  Overend,  L.  R.  4 
Eq.  189 ;    In  re   Contract  Corp.   L.   R. 

3  Bq.  84;  In  re  Joint  Stock  Discount 
Co.,  L.  R.  3  Eq.  77:  In  re  London, 
etc.,  Exch.  Bank,  L.  R.  2  Eq.  226;  In 
re    Joint    Stock    Discount    Co.,    L.    R. 

4  Ch.  769  note;  In  re  Joint  Stock  Dis- 
count Co.,  L.  R.  4  Ch.  768;  In  re  New- 
castle-Upon-Tyne    Mar.    Ins.    Co.,    19 


Beav.  107,  52  Reprint  289;  Shortridge 
V.  Bosanquet,  16  Beav.  84,  61  Reprint 
708;  In  re  Manchester,  etc.  Bank,  54 
L.  J.  Ch.  926. 

[a]  AroUcatloiu  of  ml*. — (1) 
The  mistake  of  a  solvent  corpora- 
tion In  transferring  only  half  of  a 
block  of  its  stock  to  a  buyer  from 
Its  stockholder,  who  paid  therefor  one 
half  in  cash  and  the  other  half  by 
giving  the  corporation  her  note  In 
lieu  of  the  stockholder's  note,  did 
not  prevent  the  stockholder's  release 
from  liability,  on  his  note,  to  the 
corporation's  trustee  In  bankruptcy 
under  Ky.  St.  {  647,  providing  that 
the  stockholders  of  a  corporation 
shall  be  liable  to  creditors  for  the 
full  amount  of  the  unpaid  part  of 
stock  subscribed  for.  Boulvrare-Al- 
len  'Shoe  Co.  v.  Morris,  168  Ky.  426, 
182  SW  225.  (2)  A  purchaser  of 
stock  in  a  national  bank,  -who  in- 
dorses his  certlflcate  to  the  cashier 
of  the  bank  upon  a  sale  to  the  latter 
individually,  at  a  time  when  the  bank 
is  solvent,  cannot  be  held  liable  upon 
such  stock  because  of  the  failure  of 
such  cashier  to  perform  the  duty  of 
transferring  the  stock  upon  the 
bank  books,  especially  where  the 
bank  has  recognized  the  validity  of 
the  transfer  by  paying  dividends  to 
the  cashier.  Snyder  v.  Foster,  7J 
Fed.   136.    19   CCA    406. 

[b]  UmJtation  of  ml*. — The  prin- 
ciple stated  in  the  text  has  no  appli- 
cation where  a  statute  provides  that 
on  transfer  of  stock  on  the  books  the 
president  and  secretary  shall  flit 
with  the  secretary  of  state  a  state- 
ment thereof  and  that  no  transfer 
shall  be  legal  until  such  statement 
is  made.  Under  this  statute  an 
owner  of  stock,  on  selling  It  to  re- 
lieve himself  of  liability  for  the 
debts  of  the  company,  must  procure 
a  record  thereof  to  be  made  with  the 
secretary  of  state,  and  where  one 
selling  stock  causes  the  transfer  to 
be  entered  on  the  books,  unless  he 
took  some  further  step  to  secure  per- 
formance of  the  duty  of  the  officers 
to  record  such  transfer,  he  remained 
chargeable  with  the  corporate  debts. 
Henley  v.  Myers,  76  Kan.  728,  93  P 
168,    173.   17   LRANS   779. 

[c]  What  ts  *  awnolant  eom- 
pUance  with  ml«^-lt  is  a  sufficient 
compliance  with  the  rule  that  the 
seller  of  the  stock  has  taken  the  pre- 
caution after  the  sale  of  the  stock  to 
surrender  the  certificate  to  the  cor- 
poration properly  Indorsed  with  the 
request  that  the  transfer  be  made  on 
the  books  of  the  corporation.  Whit- 
ney V.  Butler,  118  U.  S.  666.  7  SCt  61, 
30  L.  ed.  286:  Young  V.  McKay.  B» 
Fed.  394.  To  same  effect  Hunt 
V.     Seeter,     91     Minn.     264,     267,    » 


number. 
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remained  the  etookholder  of  record  because  of  her 
husband's  failure  to  make  transfer  upon  the 
books.** 

[^  1595]  (2)  Liability  of  Tzanaferee— (a)  In 
G«neraL  Where  there  has  been  a  valid  transfer  of 
the  stock  of  the  corporation,  accompanied  by  any 
requisite  formalities,  the  transferee  becomes  liable 
in  the  manner  of  the  transferor  for  any  amount  re- 
maining unpaid  upon  the  original  subscription,*^  in 
the  absence  of  a  statutory  provision  to  the  con- 
trary.** In  these  circumstances,  it  is  said,  the 
transferee  or  purchaser  is  subrogated  to  all  of  the 
rights  and  powers  and  subjected  to  all  of  the  duties 
and  liabilities  of  the  original  stockholder.**  A 
fortiori,  a  transferee  of  stock  of  a  corporation,  who 


signs  a  paper  purporting  to  be  an  original  subscrip- 
tion, and  expressly  agrees  to  pay  the  amount  sub- 
scribed as  the  board  of  directors  may  order,  assumeg 
the  liability  of  an  original  stockholder,  and  is  liable 
for  the  amount  of  the  unpaid  subscription.*" 

[$  1596]  (b)  Stock  Issned  as  Fully  Paid. 
WSen  stock  has  been  issued  as  full  paid  without 
consideration,  or  on  payment  in  property,  labor,  or 
services,  at  an  overvaluation,  under  such  circum- 
stances that  the  person  to  whom  it  was  issued  is  lia- 
ble to  the  corporation  for  the  balance  in  fact  unpaid 
thereon,"  by  the  weight  of  authority  a  bona  fide 
transferee  without  actual  or  constructive  notice  is 
not  liable  to  creditors  for  the  amount  so  unpaid,** 


NW  91    (where  It  was  said:     "What 
men    ordinarily    do    Is    the    test    of 

Srudence,  and  the  principles  of  or- 
Inary  business  conduct  cannot  be 
overlooked  or  ignored  in  laying  down 
the  rtiles  of  law  that  govern  in  human 
concerns"). 

[d]  InnUBolrat  oompUaace  with 
nua. — A  delivery  of  a  certificate  of 
stock  indorsed  in  blank  to  the  presi- 
dent of  the  corporation,  not  as  presi- 
dent but  as  purchaser  of  the  stock, 
does  not  discharge  the  transferor 
where  the  transfer  was  not  regis- 
tered. In  re  Joint  Steele  Discount  Co., 
L.   R.  3  Eq.  77. 

86.  Shean  v.  Cook,  (Cal.)  179  P 
185  (where  It  was  further  held  that 
the  fact  that  she  signed  the  indorse- 
ment on  the  back  of  the  certliicate 
to  make  possible  a  transfer  of  the 
stock  back  to  her  husband  on  the  cor- 
porate books  did  not  amount  to  such 
a  recognition  of  ownership  on  her 
'Part  as  to  make  her  liable  to  creditors 
on  the~husband's  failure  to  transfer 
the  stock  from  her  name,  the  view 
being  taken  that  the  Indorsement  was 
in   the  nature  of  a  quitclaim). 

87.  U.  S.— Webster  v.  Upton,  91  TJ. 
S.  66,  23  L.  ed.  384;  Wilbur  v.  Stock- 
holders,  39   F.  Cas.  No.  17,636. 

•  Ala. — ^Hall  v.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  398,  66  S  235:  Hen- 
derson V.  Hayfleld  Woolen  Mills,  163 
Ala.  626,  46  S  211;  Allen  v.  Mont- 
gomery R  Co.,  11  Ala.  437. 

Cal. — Perkins  v.  Cowles,  157  Cal. 
62&,  108  P  711,  137  A'mSR  168,  30 
LRANS  283. 

Colo. — Sweet  v.  Barnard,  182  P  22. 

IiUch. — Merrlmac  Mln.  Co.  v.  Levy, 
54  Pa.  227,  93  AmD  697  (construing 
Michigan  law). 

Minn. — In  re  People's  Live  Stock 
Ins.  Co,  66  Minn.  180,  67  NW  468. 

N.  T. — Cowles  v.  Cromwell,  26 
Barb.  413;  Close  v.  Sherwood,  6  Misc. 
650,   25   NTS   980. 

Pa.— Bell's  App.,  115  Pa.  88.  8  A 
177,  2  AmSR  632  (explaining  Messer- 
smith  V.  Sharon  Sav.  Bank,  96  Pa. 
444,  as  not  involving  any  question  as 
to  the  liability  of  the  transferee  of 
stock  In  a  corporation  which  has  be- 
come insolvent  for  the  payment  of 
the  unpaid  portion  of  the  shares  held 
by  him  when  the  amount  unpaid 
actually  is  required  for  the  payment 
of  the  debts  of  the  corporation; 
Franks  Oil  Co.  v.  McCleary,  88  Pa. 
817;  Delaware,  etc  C!anal  Nav.  Co. 
V.  Sansom,  1  Blnn,  70;  Palmer 
V.  Ridge  Mln.  Co.,  34  Pa.  288,  as  be- 
ing based  upon  charters  or  by-laws 
providing  for  only  a  particular  rem- 
edy In  case  of  nonpayment  of  install- 
ments, such  as  the  forfeiture  and  sale 
of  the  stock  itself  in  case  of  default; 
and  Cass  v.  Pittsburg,  etc.,  R.  Co., 
80  Pa.  31,  Hays  v.  Pittsburgh,  etc., 
R.  Co.,  38  Pa.  81,  Ggraff  v.  Pittsburgh, 
etc.,  R.  Co.,  81  Pa.  489,  Pittsburgh, 
etc.,  R.  Co.  V.  Clarke,  29  Pa.  146,  as 
being  decided  under  the  Oeneral  Rail- 
road Law  of  Febr.  19,  1849,  which 
provided  that  no  transfer  shall  have 
the  effect  of  discharging  any  liabil- 
ities incurred  by  the  owners  thereof. 
After  the  preceding  review  of  the  de- 
cisions It  was  said:  "Subject  to  such 
exceptional  Instances  as  these,  it  can- 
not be  doubted  that  the  obligation  to 
make   good    the   unpaid   portions   of 


capital  stock,  when  the  necessities  of 
creditors  require  it,  is  a  charge  upon 
the  stock  which  passes  with  it  to  the' 
holders  of  it.  If  this  were  not  so, 
the  creditors  of  a  corporation  which 
had  been  in  existence  for  many  years, 
and  whose  original  subscribers  were 
dead  and  gone  long  before  the  in- 
solvency of  the  company  occurred, 
would  be  deprived  of  all  resource  to 
the  unpaid  capital  stock  at  the  very 
time  when  alone  they  needed  it"); 
Lexow  V.  Pennsylvania  Diamond  Drill 
Co„  5  Pa.   Diat.  491. 

S.  C. — Efird  V.  Piedmont  Land 
Impr.,  etc.,  Co.,  66  S.  C.  78,  32  SE 
758     897 

Wash.'— -Murphy  v.  Panton,  96 
Wash.  637.  166  P  1074. 

Eng. — Matter  of  Mexican,  etc.,  Co., 
4  De  a.  &  J.  544,  61  EngCh  430,  46 
Reprint    211;    Matter    of    Monmouth- 

ahire,  etc..  Banking  Co.,  2  De  G.  M.  & 
\.  662,  51  EngCh  439,  42  Reprint  991. 
[a]  Beasona  for  ml*. — (1)  The 
ground  most  usually  taken  by  the 
courts  In  support  of  this  conclusion 
is  that  when  the  transferee  is  ac- 
cepted by  the  corporation,  and  the 
shares  are  transferred  to  him  on  its 
books,  he  comes  into  privity  with  the 
corporation,  and  with  its .  consent 
takes  the  place  and  assumes  the  lia- 
bilities of  the  transferor,  so  tliat 
there  is  a  species  of  novation.  Web- 
ster V.  Upton,  91  U.  S.  65,  23  L.  ed. 
384  (where  the  doctrine  is  clearly 
stated  by  Strong.  J.);  Allen  v.  Mont- 
gomery R  Co.,  ll  Ala.  437;  Palmer  v. 
Lawrence.  5  N.  T.  Super.  161  [aft  5 
N.  Y.  3891.  (2)  "Corporate  stock  Is 
not  commercial  paper,  and  it  has  none 
of  the  privileges  and  immunities  that 
such  paper  lias.  A  purchaser  takes 
It  subject  to  any  dpbt  due  from  the 
stock  he  purchases  to  the  corpora- 
tion. .  .  .  The  transferrer  Is  there- 
by discharged  from  his  debt  to  the 
corporation,  and  the  transferee  there- 
by assumes  and  becomes  liable  for 
such  debt  precisely  as  the  transferrer 
was."  In  re  People's  Live  Stock  Ins. 
Co.,  56  Minn.  180,  187,  57  NW  468. 
(3)  "When  the  purchaser  takes  the 
stock  he  derives  from  the  purchase  all 
the  benefits  which  attach  to  it  In  the 
form  of  dividends  property  rights 
and  right  of  control.  As  it  has  prior 
to  the  transfer  represented  the  extent 
of  liability  in  the  liands  of  the  owner 
as  stockholder,  its  character  Is  not 
changed  by  the  transfer  and  the  lia- 
bilities attach  to  the  purchaser;  he 
takes  it  subject  to  them  and  must  be 
considered  as  assenting  thereto." 
Close  V.  Sherwood,  6  Misc.  660,  551, 
26  NTS  980. 

88.  See  Infra  {'1597. 

89.  Hall  V.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  398.  56  S  235;  Hen- 
derson V.  Mayfleld  Woolen  Mills,  153 
Ala.  626,  45  S  211;  and  see  cases  supra 
note. 

00.  Citizens',  etc.,  Sav.  Bank,  etc., 
Co.  V.  Oillespie,  116  Pa  664.  9  A  73. 

91.    See  supra  $S  1480-1499. 

9S.  U.  S. — Clark  v.  Johnson,  246 
Fed.  442,  167  CCA  60*;  Enrlght  v. 
Heckscher,  240  Fed.  863,  163  (3CA  649; 
Babbitt  V.  Read,  216  Fed.  396  [aff  236 
Fed.  42,  149  CCA  262];  In  re  Reming- 
ton Auto.,  etc.,  Co.,  153  Fed.  345,  82 
CCA  421;  Dunn  v.  Howe,  96  Fed.  160 
[rev  on  other  grounds  107  Fed.   849, 


47  CCA  131;  Rood  v.  Whorton,  74  Fed. 
118,   20   CCA  832;   Rood  v.  Whorton, 

67  Fed.  434  [aft  74  Fed.  118,  20  CCA 
332];  DuPont  v.  Tilden,  42  Fed.  87; 
Cleveland  Rolling-Min  Co.  v.  Texas, 
etc.,  R.  Co.,  27  Fed.  250  [app  dism 
127  U.  S.  792  appendix,  32  L.  ed.  326]; 
Forman  v.  Blgelow,  9^  F.  Cas. 
No.  4,934,  4  Cliff.  508;  Johnson  v.  Laf- 
lln.  13  F.  Cas.  No.  7,393,  5  Dill.  65  [aff 
103  U.  S.  800,  26  L.  ed.  532];  Pheland 
V.  Hazard,  19  F.  Cas.  No.  11,068,  5  Dill 
45;  Steacy  v.  Little  Rock,  etc.,  R.  Co., 
22  F.  Cas.  No.  13,329,  6  Dill.  348; 
Sturges  V.  Stetson,  23  F.  Cas.  No.  13,- 
568,   1   BIss.   246. 

Del. — John  W.  Cooney  Co.  v. 
Arlington  Hotel   Co.,   101   A  879. 

Ida. — Feehan  v.  Kendrlck.  179  P  507. 

111. — GlUett  V.  Chicago  Title,  etc., 
Co..  230  111.  373,  82  NE  891;  Sprague 
V.  National  Bank  of  America,  172  111, 
149,  60  NE  19,  64  AmSR  17,  42  LRA 
606  [aff  66  111.  A.  3201;  Coleman  v. 
Howe,  154  111.  458,  39  NE  725,  46 
AmSR  133;  Goodrich  v.  Reynolds,  31 
111.  490,  83  AmD  240;  Mallinckrodt 
Chemical  Works  v.  Belleville  Glass 
Co.,  34  111.  A.  404. 

Iowa. — White  v.  Greene,  70  NW 
182;  WIshard  v.  Hansen,  99  Iowa  307, 

68  NW  691,  61  AmSR  238;  Spense  v. 
Iowa  Valley  Constr.  Co.,  36  Iowa  407. 

Kan. — Walburn  v.  Chenault,  43 
Kan.   352,  23  P  657. 

Ky. — Hess  v.  Trumbo,  84  SW  1153, 
27  KyL  820. 

Me. — Morgan  v.  Howland,  89  Me. 
484,  36  A  990.  , 

Md. — Brant  v.  Ehlen,  59  Md.  28 
[diet  Bend  v.  Susquehanna  Bridge, 
etc.,  Co.,  6  Harr.  &  J.  128,  14  AmD 
261,  and  Hall  v.  U.  S.  Insurance  Co., 
5  (xill  484,  on  the  ground  that  the 
certificates  on  their  face  showed  that 
the  shares  of  stock  were  not  In  fact 
fully  paid  or  the  facts  and  the  cir- 
cumstances accompanying  the  trans- 
fer were  such  as  to  put  the  purchaser 
on   inquiry]. 

Mich. — Young  v.  Erie  Iron  Co.,  65 
Mich.  Ill,  31  rm  814.   • 

Minn. — Wallace  v.  Carpenter  Elec- 
tric Heating  Mfg.  Co.,  70  Minn.  321, 
73  NW  189,  68  AmSR  530;  St.  Croix 
Lumber  Co.  v.  MIttlestadt,  43  Minn. 
91,  44  NW  1079.  And  see  Ross  v. 
Kelly,  36  Minn.  38,  29  NW  591,  31  NW 
219  (holding  that  a  corporation 
formed  for  the  business  of  mining, 
smelting,  reducing,  refining,  and 
working  ores  and  minerals,  etc.,  may 
under  the  provisions  of  Gen.  St. 
[1878]  c  34  5  149,  sell  at  less  than  par 
value  shares  of  capital  stock  purport- 
ing to  be  full  paid,  and.  If  there  is  no 
fraud,  the  creditors  of  ihe  corpora- 
tion have  no  recourse  against  the  pur- 
chasers or  holders  of  such  stock  for 
the  difference  between  the  par  value 
and  the  price  at  which  they  were 
sold). 

Mo. — Berry  v.  Rood,  168  Mo.  316, 
67  SW  644;  Johnson  v.  LuUman,  88 
Mo.  567;  Erskine  v.  Loewenstein,  82 
Mo.  301;  Bonet  Constr.  Co.  v.  Central 
Amusement  Co.,  163  Mo.  A.  186,  132 
SW  270;  Brsklne  v.  Lowenstein,  11 
Mo.  A.  595  [aff  82  Mo.  301];  Keystone 
Bridge  Co.  v.  McCluney,  8  Mo.  A.  496 
[cit  Skrainka  v.  Allen,  76  Mo.  384, 
392]. 

Nev. — Smith  v.  North  American 
Mln.  Co.,  1  Nev.   423.   -  T^ 
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unless  made  so  by  some  special  statutory  provision.** 
And  this  is  so  although  the  transferee  may  hare 
paid  less  than  the  face  value  of  the  stook.*^  Where, 
however,  the  transferee  has  knowledge  or  notice 
that  the  stock,  although  nominally  fully  paid,  is  not 


BO  in  fact,  he  is  subject  to  the  liability  of  the  original 
sabscriber  to  creditors  of  the  corporation  for  th(> 
amount  unpaid.*'  While  it  has  been  broadly  stated 
in  some  decisions  that  it  is  not  essential  to  eoasti- 
tnte  one  a  purchaser  in  good  faith  that   shares 


N.  H. — Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  73 
N.  H.  465,  62  A  971,  111  AmSR  637, 
S  LRANS  551. 

N.  J. — Gaston  Nat.  Bank  v.  Ameri- 
can Brick,  etc.,  Co.,  69  N.  J.  Bq.  326, 
60  A  54  [ait  70  N.  J.  Eq.  722,  64  A 
1096,  and  rev  on  other  grounds  70  N. 
J.  Eq.  732,  64  A  917,  8  LRANS  271,  10 
AnnCas    841. 

N.  T.— White  V.  Jones,  155  N.  T. 
475,  50  NE  289;  Douglass  v.  Ireland, 
73  N.  T.  100:  Boynton  v.  Andrews,  63 
N.  T.  98:  Schenck  v.  Andrews,  57  N. 
T.  133;  Boynton  v.  Hatch,  47  N.  Y. 
22B;  Wintringham  v.  Rosenthal,'  25 
Hun  580;  Van  Slochem  v.  Vlllard,  154 
App.  Dlv.  161,  138  NTS  852  [aff  207 
N.  T.  587,  101  NE  4671. 

Pa. — French  v.  Harding,  286  Pa.  79, 
83  A  586,  AnnCasl914B  744:  French 
V.  Harding,  46  Pa.  Super.  368;  Qum- 
pert  V.  Flrwood  Lace,  etc.,  Co.,  32  Pa. 
Co.  350.  And  see  Flnletter  v.  Apple- 
ton,  195  Pa.  349,  45  A  1063  (which 
seems  to  sustain  this  doctrine). 

Tenn. — West  Nashville  Planlng- 
Mlll  Co.  V.  Nashville  Sav.  Bank,  86 
Tenn.  262,  6  SW  340,  6  AmSR  825; 
Ingles  Land  Co.  v.  KnoxvlUe  F.  Ins. 
Co^  (Ch.)  63  SW  1111. 

Tex.— Rich  V.  Park,  (Civ.  A.)  177 
SW   184. 

Wash. — Davles  v.  Ball,  64  Wash. 
292.  116  P  833,  AnnCasl914B  750. 

Eng. — Burklnshaw  v.  Nlcolla,  8 
App.  Cas.  1004;  Waterhouse  v.  Jamie- 
son,  Li.  R.  2  H.  L.  Sc.  29;  In  re  British 
Farmers'  Pure  Linseed  Cake  Co.,  7 
Ch.  D.  533;  Penang  Fdy.  Co.  v.  Gar- 
diner, [1913]  S.  C.  1203;  Burklnshaw 
v.  Nlcolls,  3  App.  Cas.  1004. 

C!an. — McCraken  v.  Mclntyre,  1 
Can.  S.  C.  479  [rev  1  Ont.  A.  IJ. 

B.  C— Kettle  River  Mines,  Ltd.  v. 
Bleasdel.  7  B.  C.  607;  Fraser  River 
Min.,  etc.,  Co.,  Ltd.  v.  Gallagher,  6 
B.  C.  82. 

See  also  Auld  v.  C^unt,  216  Mass. 
881,  103  NE  933  (dicta).  And  see 
Rochelle  Rooflng  Co.  v.  Burley,  226 
Mass.  349,  116  NE  478  (holding  that 
where  the  entire  preferred  stock  was 
Issued  to  the  president  of  a  corpora- 
tion for  contracts  held  by  him,  who 
agreed  to  hold  it  in  trust,  and  certain 
creditors  then  purchased  the  stock 
from  him  without  knowledge  that  it 
had  not  been  paid  for  at  par,  and  with- 
out fraud  or  collusion  on  their  part, 
their  purchase  was  not  equivalent  to  a 
subscription  for  the  stock,  although 
they  did  not  pay  full  value,  and  they 
were  not  liable  as  subscribers). 

"The  liability  of  transferees  for 
assessments  op  account  of  unpaid 
stock  has  been  the  subject  of  much 
consideration  by  the  courts  of  this 
country  resulting  in  radical  differ- 
ences of  opinion,  but  in  my  Judgment 
the  weight  of  authority  and  sound, 
reason  support  the  view  that  a  bona 
fide  transferee  of  stock,  the  certifi- 
cate for  which  recites  that  it  is  full 
paid.  Is  not  liable  to  make  good  the 
contract  of  the  original  subscriber  if 
the  transferee  has  no  knowledge  that 
the  subscriber  has  not  paid  In  full, 
nor  notice  of  any  fact  from  which 
knowledge  may  be  inferred,  or  which 
requires  nim  to  inquire  as  to  the  truth 
of  such  statement.  The  right  to  hold 
a  stockholder  for  an  unpaid  subscrip- 
tion, in  the  Interest  of  creditors,  rests 
upon  the  doctrine  that  the  capital 
stock  is  a  trust  fund  for  the  payment 
of  the  obligations  of  the  company, 
and  that  the  subscription  creates  a 
debt  due  to  the  corporation  upon 
which  a  creditor  may  rely  and  which 
the  company  cannot  remit  to  his  In- 
Jury.  The  contract  between  the  cor- 
poration and  the  subscriber  is,  that 
for  the  stock  issued  he  will  make  full 
payment,  and  any  attempt  to  avoid 
this,  by  waiver  or  other  device,  will 
not  excuse  the  subscriber  to  the  in- 


Jury  of  the  creditor,  but  there  Is  no 
equitable  reason  why  the  creditor 
should  be  allowed  to  shift  the  right 
he  holds  against  the  contractor  to  a 
bona  fide  transferee  without  knowl- 
edge of  the  infirmity,  and  to  imply 
that  he  has  assumed  a  contract  of 
which  he  has  no  knowledge  and  which 
he  would  not  have  made  had  he  been 
Informed  regarding  It."  Easton  Nat. 
Bank  V.  American  Brick,  etc.,  Co.,  69 
N.  J.  Eq.  326,  60  A  54  [afC  70  N.  J.  Eq. 
722,  64  A  1095,  and  rev  on  other 
grounds  70  N.  J.  Eq.  732,  64  A  917,  8 
LRANS  271,  10  AnnCas  84]. 

"Where  shares  of  sto^k  ar«  Issued 
to  be  paid  in  certain  Instalments,  the 
law  implies  a  promise  on  the  part  of 
the  subscriber  and  his  assignee,  that 
they  will  pay  whatever  may  be  due 
thereon  according  to  the  terms  of  the 
subscription.  But  where  shares  are 
issued  as  fully  paid,  and  these  are 
sold  in  open  market,  and  one  buys 
them  in  good  faith  on  the  represen- 
tation of  the  company  that  they  are 
paid  up,  no  promise  can  be  implied  on 
the  part  of  the  purchaser  to  become 
liable  if  such  shares  have  not  in  fact 
been  paid.  He  is  not  bound  to  suspect 
fraud  in  issuing  the  stock,  and  the 
remedy  of  the  creditor  in  such  case 
la  against  the  parties  to  the  fraud." 
Brant  v.  Ehlen,  69  Md.  1,  28. 

[a]  Tlina  a  purchaser  of  stock, 
originally  Issued  as  fully  paid  up  in 
excnange  for  fraudulently  over- 
valued property,  Is  not  liable  to  cor- 
porate creditors  for  the  unpaid  bal- 
ance of  its  par  value  In  excess  of 
true  valuation  of  property,  where  he 
acquired  the  stock  in  good  faith,  and 
without  notice.  Feehan  v.  Kendrick, 
(Ida.3  179  P  607. 

tb]  Batoppel If  a  corporation  Is- 
sues and  puts  on  the  market  shares 
which  have  not  been  fully  paid  up, 
but  recites  In  the  certificates  that 
they  have  been  fully  paid  up,  the 
corporation,  and  Its  creditors  through 
It,  will  be  estopped  from  thereafter 
asserting,  as  against  Innocent  pur- 
chasers of  such  shares,  that  they 
have  not  brfen  paid  for  in  full.  Wal- 
burn  v.  Chenault,  43  Kan.  862,  23  P 
667:  St.  Croix  Lumber  Co.  v.  Mittle- 
stadt,  48  Minn.  91. 

[c]  AppUeatloa  of  rule. — (1). 
Where,  under  Its  charter,  the  direc- 
tors ■  of  a  railroad  company  issued 
shares  of  stock  to  a  contractor  for 
building  its  road  as  full  paid  shares, 
which  contract  was  never  questioned 
by  stockholders  or  by  creditors  a^  be- 
ing either  fraudulent  or  ultra  vires, 
and  such  shares  were  sold  by  the 
contractor,  in  the  public  market,  as 
full  paid  shares,  to  purchasers  for 
value,  without  actual  notice  of  the 
equities  between  the  contractor  and 
the  company,  the  iiolders  of  such 
shares  are  not  subject  to  such 
equities,  or  liable  to  have  the  shares 
thus  issued  and  thus  purchased 
treated  as  unpaid  shares,  Steacy  v. 
Little  Rock,  etc.,  R,  Co..  22  F.  Cas. 
No.  13,329,  6  Din.  348.  (2)  Where  di- 
rectors for  incorporating  services  and 
services  to  be  performed  Issued  cor- 
porate stock  of  value  greatly  In  ex- 
cess of  value  of  such  services,  an 
Innocent  purchaser  .  for  value  who 
took  shares  Is  exempt  from  liability 
to  pay  any  part  of  par  value.  John 
W.  Cooney  Co.  v.  Arlington  Hotel 
Co.,  (Del.)  101  A  879.  (3)  The  stock 
of  a  corporation  to  the  amount  of 
eight  thousand  dollars  was  issued 
for  property  valued  at  the  time  at 
only  six  thousand  dollars.  This  stock 
was  marked  "full-paid"  and  certain 
of  It  was  thereafter  purchased  In  the 
open  market  by  persons  who,   on  re- 

?uest  for  Information,  were  in- 
ormed  by  the  corporation's  manager 
at  its  office  that  the  stock  was  fully 
paid.     It  was  held   that  such  stock- 


holders, on  the  corporation  becoming 
a  bankrupt,  were  not  liable  to  assess- 
ment to  the  amount  of  the  difference 
between  the  value  of  the  property 
and  the  par  value  of  the  stock.  In 
re  Remington  Auto.,  etc,  Co.,  153  Fed. 
345,   82  CCA  421. 

93.  See  infra  {  1697. 

94.  Berry  v.  Rood,  168  Mo.  816, 
67  SW,  644. 

9B.  U.  S.— Pullman  v.  Upton,  96  U. 
S.  328,  24  L.  ed.  818;  In  re  Caledonia 
Coal  Co.,  254  Fed.  742;  In  re  Manu- 
facturers' Box,  etc.,  Co.,  251  Fed.  957; 
Enright  v.  Heckscher,  240  Fed.  863, 
163  CCA  649;  Durand  v.  Brown,  238 
BVd.  609.  149  CCA  605:  Moore  v.  Jones, 
17  F.  (ias.  No.  9,769,  3  Woods  53; 
Myers  v.  Seely,  17  F.  Cas.  No.  9,994, 
10  NatBankrReg  411;  Upton  v.  Hans- 
brough,  28  F.  CSm.  No.  16,801.  3  Biss. 
417. 

Ark.— Davla  v.  Scott,  129  Ark.  226, 
233,  195  SW  288   Celt  C^c]. 

Cal. — Vlsalia,  etc.,  R.  Co.  v.  Hyde, 
110  Cal.  632,  43  P  10,  52  AmSR  136: 
People's  Home  Sav.  Bank  v.  Sadler,  1 
Cal.  A.  189,  81  P  1029. 

Colo. — Sweet  v.  Barnard,  182  P  22. 

Ga, — Allen  v.  Grant,  122  Ga.  552, 
50  SB  494;  Fouche  v.  Rome  Mer- 
chants' Nat.  Bank.  110  Oa.  827,  36 
SE  256. 

111. — Moore  v.  U.  S.  One  Stave  Bar- 
rel Co.,  238  111.  544.  87  NE  536.  128 
AmSR  153:  GUllett  v.  Chicago  Title, 
etc.,  Co.,  230  111.  873,  82  NE  891: 
Poote  v.  Illinois  Trust,  etc..  Bank,  194 
III.  600,  62  NE  834;  Higgins  v.  Illi- 
nois Trust,  etc..  Bank,  193  111.  394. 
61  NB  1024  [aff  96  111.  A.  29];  Sprague 
v.  National  Bank  of  America.  17! 
III.  149,  165,  50  NB  19,  64  AmSR  17, 
42  LRA  606  [aff  66  111.  A.  820];  Cole- 
man V.  Howe.  154  111.  458,  39  NE  725, 
45  AmSR  133;  Ailing  v.  Wenxel,  13S 
111.  264,  24  NE  551;  Cohen  v.  Toy 
Gun  Mfg.  Co.,  172  111.  A.  330:  Moori 
v.  U.  S.  One  Stave  Barrel  Co..  141 
111.  A.  104  [aff  238  111.  544,  87  NB 
536,  128  AmSR  154];  Rogan  v.  Illi- 
nois Trust,  etc..  Bank,  93  111.  A.  39 
[aff  194  III.  600,  62  NE  834];  Trendley 
v.  St.  Louis,  etc.  Rapid  Transit  Co.. 
84  111.  A.   109. 

Towa. — ^Wlshard  v.  Han.sen,  99  Iowa 
307,  68  NW  691,  61  AmSR  238;  Calu- 
met Paper  Co.  v.  Stotts  Inv.  Co.,  96 
Iowa  147.  64  NW  782,  59  AmSR  36!; 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa 
460,  48  NW  290,  5  LRA  649;  Jackson 
V.  Traer,  64  Iowa  469.  20  NW^  764, 
52  AmR  448;  Osgood  v.  King,  42  Iowa 
478. 

Ky. — Stoecker  v.  Goodman,  183  Ky. 
330,   209   SW  374. 

Md. — Brant  v.  Ehlen.  69  Md.   1. 

Mass. — Brlgham  v.  Mead,  10  Allen 
245. 

Minn. — ^Wallace  v.  Carpenter  Elec- 
tric Heating  Mfg.  Co.,  70  Minn.  321. 
73  NW  189,  68  AmSR  630. 

Mo. — Meyer  v.  Ruby  Trust  Min., 
etc.,  Co.,  192  Mo.  162,  90  SW  821:  Van 
Cleve  V.  Berkey,  143  Mo.  109.  44  SW 
743,  42  LRA  593;  Shlckle  v.  Watts,  94 
Mo.  410,  7  SW  274;  Schneider  v. 
Johnson,  161  Mo.  A.  375,  143  SW  78; 
Anheuser-Busch  Brewing  Assoc,  v. 
Park  Novelty  Co.,  120  Mo.  A.  518.  97 
SW  209;  Leucke  v.  Tredway,  46  Mo. 
A.  507. 

N.  J. — See  V.  Heppenhelmer,  69  N. 
J.  Eq.  36,  61  A  843. 

N.  Y. — Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488,  64  NB  194;  White  v.  Jones. 
165   N.   Y.    476,   50   NE  289. 

Oh. — Brown  v.  Hitchcock,  36  Oh. 
St.   667. 

Or. — Ladd  v.  Cartwrlght,  7  Or.  829. 

Pa. — Merrimac  Min.  Co.  v.  Levy, 
54  Pa.  227,  93  AmD  697. 

Tex.— Rich  v.  Park,  (Civ.  A.)  177 
SW  184;  Witt  V.  Nelson,  (Civ.  A.)  16S 
SW  381. 

Va. — Mountain  Lake  Land  C^.  v. 
Blair,  109  Va.  147,  63  SB  751. 


For  later  e«*a9,aevelopm«Bts  and  ohanfea  in  the  law  see  cumulative  Annotations,  same.tltla,  i>age  and  note  number. 
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acquired  by  him  in  the  usual  form  should  reeite  on 
their  faoe  that  they  are  fully  paid,"*  and.that  a  pur- 
chaser of  stock  on  its  faoe  fully  paid  up  and  non- 
assessable is  under  no  obligation  to  inquire  whether 
it  is  in  fact  paid  up  and  must  be  considered  a  bona 
fide  purchaser,*^  it  is  generally  held  that  aetohl 
notice  to  a  transferee'  of  corporate  stock  that  it  was 
originally  issued  without  being  fully  paid  up  is  not 
necessary  to  charge  him  with  liability  for  corporate 
debts,  imputed  notice  being  equivalent  to  actual 
notice."^  And  that  knowledge  of  facts  impelling 
au  ordinary  and  careful  investor  to  inquire  whether 
it  was  fhlly  paid,  which  inquiry  would  have  shown 
that  it  was  not,  would  be  sufficient  notice  to  make 
him  liable  to  creditors  for  the  amount  unpaid.*"    So 

Ont. — Hclntyre  v.  HcCraken,  1 
Ont.  A.  1  [rev  on  other  grounds  1  Can. 
S.   C.   479]. 

96.  Keystone  Bridge  Co.  v.  Mc- 
Clunoy,  8  Mo.  A.  496. 

97.  Brant  v.  Ehlen,  69  Md.  1,  25; 
DsLVles  V.  Ball.  64  Wash.  292,  lie  P 
833,    AnnCasl914B   760. 

"Shares  of  stock  are  not,  strictly 
speaking,  negotiable  Instruments,  but 
Courts  speak  of  them  as  quasi  negrotl- 
able:  and  when  they  are  issued  as 
full-paid  shares,  and  as  such  sold  In 
open  market,  the  purchaser  is  not 
bound  to  suspect  fraud  where  every- 
thlnar  seems  fair  and  conformable  to 
the  requirements  of  the  law.  Any 
other  doctrine  would  virtually  des- 
troy the  transferable  nature  of  such 
shares,  and  paralyze  the  whole  of 
the  dealings  in  the  stock  of  corpora- 
tions."    Brant  v.  Ehlen,   supra. 

98.  In  re  Manufacturers'  Box,  etc.. 
Co.,  251  Fed.  967;  Garden  City  Sand 
Co.  V.  American  Refuse  Crematory 
Co.,  206  111.  42.  68  NE  724. 

Cal    ThUM  a   holder   of   corporate 


it  has  been  held,  that  where  snbsoribers  to  preferred 
stock  under  their  subscription  contract  received  on 
share  of  common  stock  for  each  two  shares  of  pre- 
ferred stock,  and  they  knew  that  the  common  stock 
was  not  paid  for  and  was  a  mere  bonus,  receiving 
the  common  stock  directly  from  the  company,  and 
not  by  assignment  frum  its  agent,  the  subscribers 
were  not  bona  fide  transferees  for  value  as  against 
creditors  of  the  corporation,  within  a  statutory  pro- 
vision as  to  stockholders'  liability  for  unpaid 
subscriptions.^ 

[i  1597]  (c)  Constitntional  or  Statutory  Pro- 
▼iidons  Aflectiiig  Liability.  The  liability  of  a  trans- 
feree is  in  some  jurisdictions  affected  by  particular 
constitutional  or  statutory  provisions,'  as,  for  ex- 


stock,  with  Imputed  knowledge  that 
It  had  been  Issued  by  the  corporation 
to  its  Incorporators  for  property 
which  was  an  Inadequate  considera- 
tion, would  be  liable  to  an  assessment 
thereon  for  such  amount,  not  exceed- 
ing the  difference  between  the  fair 
value  of  the  property  and  the  par 
value  of  the  stock,  as  would  be  need- 
ed to  pay  allowed  claims  in  bank- 
ruptcy and  administration  expenses. 
In  re  Manufacturers'  Box,  etc,  Co., 
251   Fed.  967. 

•9.  TT.  8. — ^In  re  Manufacturers' 
Box.  etc.,  Co.,  261  Fed.  967. 

111. — OtIIett  V.  Chicago  Title,  etc., 
Co.,  2 JO  111.  872,  82  NB  891;  Garden 
City  Sand  Co.  v.  American  Refuse 
Crematory  Co.,  205  111.  42,  47.  68  NB 
724  (holding  further  that  the  fact 
that  stock  certlflcates  recite  that  the 
stock  is  "fully  paid  and  non-assess- 
able" furnishes  no  protection  to  as- 
?»lpnee9,  as  against  corporate  credi- 
tors; It  was  said  in  this  case  that  the 
practice  of  Issuing  stock  as  fully  paid 
up  and  nonassessable  on  payment  of 
a  small  percentanre  of  Its  par  value  is 
so  common  that  It  Is  questionable 
whether  It  otieht  to  raise  any  pre- 
sumotlon  of  full  pajTnent;  a  state- 
ment of  this  character  In  stock  cer- 
tificates is  "the  most  shallow  and  In- 
efTectlve,  althouerh  perhaps  the  most 
common,  of  the  many  devices  resorted 
to  by  stockholders  to  escape  the  lia- 
bility assumed  bv  their  contra  ft  of 
siibacrlDtlon") ;  Spra^ue  v.  National 
Bank  of  America.  172  111.  149.  FO  NB 
19.  84  AmSR  17.  42  LRA  606:  Coleman 
V.  Howe.  154  111.  458,  89  NW  725,  45 
AmSR  183:  Ailing  V.  Wenzel.  133  111. 
264.  24  NB  6R1. 

Iowa. — ^Wlshard  v.  Hansen.  99  Iowa 
307.  68  NW  691,  61  AmSR  238. 

N.  J. — See  V.  Heopenhelmer,  69  N. 
J.  Eq.    86,   61   A  843. 

Wash. — Gordon  v.  Cummlngs,  78 
Wash.   516.  139  P  489. 

[a]  raets  milloleiit  to  not  pnr- 
ohaier  on  laqnlrr. — fl)  The  pur- 
chaser In  open  market  of  one  hundred 
shares  of  preferred  stock,  the  certifi- 
cate of  which  provided  that  the  hold- 
er accepted  It  under  the  express 
agreement,  and  In  consideration  of  the 
Issuance  and  delivery  to  him  of  a  cer- 


tain number  of  shares  of  common 
stock  as  a  bonus,  that  he  would  not, 
within  two  years  from  the  date  there- 
of, sell  or  transfer  the  shares,  and 
that  the  certificate  should  not  be 
transferred  upon  the  company's 
books  within  that  time,  and  who  re- 
ceived one  certificate  for  the  pre- 
ferred and  one  for  the  common  stock, 
neither  of  which  represented  the 
stock  to  be  fully  paid  and  nonassess- 
able, and  who  did  not  have  the  stock 
transferred  on  the  company's  books, 
was  put  upon  such  inquiry,  so  that 
he  could  not  escape  liability  to  credi- 
tors as  a  bona  fide  purchaser.  Gor- 
don V.  Cummlngs,  78  Wash.  515,  139 
P  489.  (2)  A  purchaser  of  cori)orate 
stock  from  the  Incorporators,  who 
knew  that  the  corporation  was  in 
financial  dlfilcultles,  and  that  part  of 
Its  pledged  book  accounts,  taken  up 
-  by  him  in  consideration  of  Its  com- 
pany's note  and  all  the  stock,  were 
not  genuine,  and  who  examined  the 
books,  was  chargeable  with  further 
Inquiry,  which  would  have  shown  him 
that  property  taken  by  the  corpora- 
tion was  an  Inadequate  '  considera- 
tion for  the  original  stock.  In  re 
Manufacturers'  Box,  etc.,  Co.,  251 
Fed.    957. 

[b]  XeoelTing  atotik  tm  boans 
with  bond  purohase. — It .  has  been 
held  that  purchasers  of  stock  of  a 
corporation  from  original  subscribers 
or  their  transferees  are  not  charge- 
able with  notice  of  any  Illegality  in 
Its  issuance  by  reason  of  the  fact 
that  they  received  the  stock  as  a 
bonus  with  a  purchase  of  bonds  from 
the  corporation.  Babbitt  .v.  Read,  215 
Fed.  396  [aft  236  Fed.  42.  149  CCA 
252].  But  compare  See  v.  Heppen- 
helmer,  69  N.  J.  Eq.  36,  61  A  843 
(holding  that  a  purchase  of  bonds  of 
a  corporation,  under  an  agreement 
that  for  each  one  thousand  dollars  In 
cash  subscribed  a  mortgage  bond  for 
one  thousand  dollars  and  a  bonus  of 
six  hundred  dollars  of  stock  in  the 
company  in  process  of  formation 
should  be  delivered,  was  sufficient  to 
put  such  purchasers  on  inquiry  that 
the  stock  so  Issued  had  not  been  paid 
for  either  in  cash  or  In  Its  equivalent 
in  property). 

fcl  Ksowledtre  of  arent  Irnvnted 
to  principal. — Where  two  directors  of 
a  corporation  agreed  each  to  take 
one  half  of  a  new  Issue  of  the  cor- 
porate stock  at  le.-is  than  par  value, 
and  the  offer  to  the  corporation  to 
purchase  the  stock  wns  made  in  the 
name  of  one  of  them,  but  the  earnest 
money  was  advanced  by  both,  and 
the  broker's  commission  on  the  sale 
shared  by  both,  the  snhscrlbtnp  di- 
rector was  the  aeent  of  the  other,  so 
that  the  former's  knowledc^e  of  the 
facts  which  prevented  the  stock  from 
being  full  paid  was. chargeable  to  the 
latter.  Enrlght  v.  Heckscher,  240 
Fed.   863,  163  CCA   649. 

1.  Stoecker  v.  Goodman,  183  Ky. 
330,  209  SW  374. 

9.  See  constitutional  and  stat- 
utory provisions,  and  cases  InlVa  this 
section.    See  also  supra  ji  1580. 

[a]  OaanMtlont — ^TTnder  a  stat- 
ute creating  a  liability  for  "debts 
contracted  or  due  durlni;  the  time  of 
their  holding  stock  therein,"  a  stock- 
bold&T  la   liable   for   a  debt  of   the 


corporation  contracted  before  he  pur- 
chased his  shares.  The  statute  evi- 
dently Intends  to  make  the  obligation 
of  guaranty  attend  the  shares  of 
stock  at  all  times  until  the  debts  are 
paid,  into  whosesoever  hands  the 
shares  may  come.  The  owner  of  the 
stock  Is  made  at  all  times  a  guaran- 
tor, to  the  extent  named  In  the  stat- 
ute, of  all  the  debts  of  the  corporation 
contracted  by  or  due  from  it  so  lone 
as  he  remains  a  stockholder.  Ball 
Electric  Light  Co.  v.  Child,  68  Conn. 
622,  87   A   391. 

[b]  Zndlana. — tTnder  a  statute 
which  relates  to  the  construction  of 
levees,  dikes,  and  drains,  and  provides 
that  all  members  of  any  company  or- 

ganized  under  its  provisions  "shall 
e  personally  liable  for  all  debts  con- 
tracted by  the  company  for  manual 
labor  performed  for  the  company," 
a  stockholder  is  not  liable  for  debts 
of  the  company  incurred  for  labor 
which  was  contracted  before  he  be- 
came a  member.  Reeder  v.  Maranda, 
66  Ind.  485. 

[c]  Xuimis, — (1)  Under  statutes 
of  Kansas  which  provide  that  when 
execution  against  a  corporation  Is  re- 
turned unsatisfied  then  execution  may 
be  Issued  against  any  of  the  stock- 
holders, to  an  extent  equal  In  amount 
to  the  amount  of  stock  owned  by  him 
together  with  any  amount  unpaid 
thereon,  anyone  who  Is  a  stockholder 
when  an  execution  against  the  cor- 
poration is  returned  unsatisfied  is 
liable  to  execution.  Brown  v.  Trail, 
89  Fed.  841.  (2)  It  is  not  essential 
that  he  should  own  stock  when  the 
debt  accrued  for  which  the  judgment 
was  rendered.  Rhode  Island  Mortg., 
etc..   Co.  V.    Moulton,   82  Fed.   979. 

fd]  Xaln*. — Under  a  statute 
which  provides  a  remedy  In  favor  of 
creditors  of  the  corporation  against 
persons  "who  have  subscribed  for  or 
agreed  to  take  stock  In  said  corpora- 
tion and  have  not  i>ald  for  the  same, 
etc.,"  individuals  who  purchased 
stock  In  the  open  market  are  not 
liable  for  corporate  debts.  "A  fair 
Inference  to  be  drawn  from  the  lan- 
guage of  the  statute  is  that  of  a 
transaction. or  contract  with  the  cor- 
poration In  accepting,  subscribing  for 
or  agreeing  to  take  stock,  and  not  one 
between  Individuals  in  the  purchase 
of  stock  In  open  market.  Had  the 
lecrlslature  Intended  to  make  the  rem- 
edy as  broad  as  that  contended  for 
by  the  plaintiff,  and  thus  render  the 
defendant  liable  as  a  'stockholder' 
upon  all  stock  held  or  owned  by  him, 
regardless  of  the  manner  in  which 
he  may  have  obtained  It,  It  would 
have  been  an  easy  matter  to  have  so 
exnressed  Its  meaning.  Not  having 
done  so.  It  Is  not  the  province  of  the 
court  to  extend  the  remedy  beyond 
the  express  provisions  of  positive 
enactment,  especially  In  cases  where 
the  statute  Is  to  be  construed 
strictly."  lilbbv  v.  Tobey,  82  Me. 
397,   406.   19  A  904. 

re]  Wlseonsln, — ^Under  a  statute 
providing  that.  If  any  stock  shall  he 
transferred,  which  Is  not  fully  paid, 
the  corporation  may,  by  agreement 
to  be  noted  on  Its  stock  book,  dis- 
charge the  stockholder  making  such 
transfer,  from  liability  to  it  for  the 
unpaid  part  of  Us  stock  subscription^ 
Digitized  i  :VL 
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ample,  those  rendering  personn  liable  as  Btoekholders 
who  are  such  at  the  time  the  debt  was  incurred,^  or 
which  impose  a  liability  upon  both  transferor  and 
transferee.* 

[(  1598]  (d)  Knowledge  or  Consent  of  Trana- 
fares.  Ordinarily,  liability  as  a  stockholder  does 
not  attach  to  one  to  whom  shares  have  been  trans- 
ferred on  the  books  of  the  corporation  without  his 
knowledge  or  oonseat,^  unless  he  ratifies  the  trans- 
fer by  accepting  the  shares.*  However,  where  the 
stockholder  is  also  an  officer  of  the  corporation,  who 
by  statute  is  bound  with  knowledge  of  the  contents 
of  the  stock  book,  he  will  not  be  permitted  to  set  np 
as  a  defense  that  he  did  not  know  that  the  shares 
standing  in  his  name  had  been  transferred  to  him.'' 

[}  1599]  (e)  Transfer  of  Stock  Far  Value  of 
Which  Has  Been  Reduced.  It  has  been  held  that,  in 
as  much  as  a  corporation  cannot  release  its  subscri- 
bers from  liability  to  creditors  by  reducing  its  stock, 
the  obligation  of  the  original  subscriber  is  not  af- 
,  f ected  by  the  transfer  of  the  reduced  shares,  and 
in  consequence  the  transferee  is  not  liable  beyond 
the  reduced  par  value  of  the  shares.* 

[$  1600]  (f)  Begistration  as  Condition  Pre- 
cedent to  Liability  of  Transferee.  The  general  rule 
is  that  if  a  transfer  is  not  recorded  in  the  transfer 
book  of  the  corporation,  the  transferee  is  not  charge- 
able with  corporate  debts.'     For  obvious  reasons 


and  accept  that  of  the  person  to 
whom  the  stock  Is  transferred  In  his 
place,  where  stock  has  been  Issued 
without  being  paid  for,  a  transferee 
thereof  is  not  liable  for  the  unpaid 
subscription  unless  he  has  allowed 
himself  to  be  represented  as  a  stock- 
holder to  creditors  who  have  given 
credit  In  reliance  upon  such  liability. 
Sturtevant  v.  National  Fdy.,  etc.. 
Works,  88  Fed.  613.  32  CCA  67. 

3.  See  statutory  provisions;  and 
Winona  Wagon  Co.  v.  Bull,  109  Cal. 
1,  40  P  1077. 

4.  See  statutory  provisions;  and 
Glenn  v.  Foote,  36  Fed.  824  [^p  dism 
145  U.  S.  688  mem,  12  SCt  981  mem, 
86  Ii.  ed.  8S9  mem]. 

6.  U.  S.— Keyser  v.  Hltz.  188  U.  S. 
138.  10  SCt  290,  88  L.  ed.  531;  Wilbur 
v.  Stockholders,  29  F.  Cas.  No.  17,686, 
18  NatBankrRee  178. 

Cal. — Shattuck,  etc,  '"arehouse  Co. 
v.  Olllelen,  154  CaL  778,  99  P  348; 
Vermont  Marble  Co.  v.  Declez  Gran- 
ite Co.,  135  Cal.  579.  67  P  1067,  87 
AmSR  143,  56  LRA  728. 

Oa. — Robinson  v.  Lane,  19  Ga.  337. 

Mo. — Simmon  v.  Hill,  96  Mo.  679, 
10  SW  61,  2  -LRA  476. 

N.  T. — Glenn  v.  Garth,  133  N.  T. 
18.  30  NE  649,  31  NE  344  (app  dism 
147  U.  S.  360.  18  SCt  350,  S7  L.  ed. 
203]. 

Oh.' — De  Camp  v.  Levoy.  19  Oh.  Clr. 
Ct.  335,  10  Oh.  Clr.  Dec.  609. 

Bng. — Matter  of  St.  George's  Steam- 
Packet  Co,  3  De  G.  &  Sm.  191,  64  Re- 
print 440  [aff  2  Hall  &  T.  395,  47  Re- 
print 1787];  Matter  of  St.  George's 
Steam-Packet  Co.,  3  De  G.  &  Sm.  11. 
64  Reprint  858,  1  Macn.  &  O.  291,  47 
BngCh  232,  41   Reprint  1277. 

Ont. — Re  Publishing  Syndicate,  6 
Ont.  L.  892,  2  OntWR  66. 

[a]  Applloatlon  of  ml*. — Where  a 
bequest  is  made  of  shares  of  stock 
to  a  person,  but  the  shares  are  not 
transferred  to  him  on  the  books  of 
the  corporation  and  there  is  no  other 
evidence  of  his  acceptance  of  the  be- 
qTiest,  he  cannot  be  held  liable  at  the 
suit  of  creditors  for  assessment  upon 
the  stock  under  statutory  liability. 
Cantbee  v.  Levoy,  19  Oh.  Clr.  Ct. 
806. 

e.  Kevser  v.  Hitz.  183  TT.  S.  138, 
10  act  290.  38  L.  ed.  531.  Compare  In 
re  Imperial  Mercantile  Credit  Assoc, 
Xi.  R.  8  Eq.  361  (where  shares  in  a 
company  were  transferred  into  the 
name  of  A,   with  his  consent,   to  be 


held  by  him  as  a  trustee  for  the  com- 
pany, and  it  was  held  that,  although 
a  person  wrongfully  put  upon  the 
register  would  have  a  right  to  relief 
even  as  against  creditors,  A's  name 
having  been  placed  by  his  own  con- 
sent upon  the  register,  he  was  liable 
as  a  contributory,  although  he  might 
have  a  right  to  be  indemnified  bv  the 
company  for  any  payments  made  by 
him  in  respect  of  the  shares,  qf  which 
he  was  merely  a  trustee). 

7.  Finn  v.  Brown,  148  tJ.  S.  56,  12 
set  186,  35  L.  ed.  936. 

8.  Cammack  v.  Levy,  120  La.  873, 
876,  45  S  926,  124  AmSR  443  (where 
it  was  said:  "The  continued  liability 
of  Levy  as  an  original  subscriber 
necessarily  excludes  the  liability  of 
the  plaintiff.  Both  cannot  be  bound 
on  the  same  subscription.  Plaintiff 
is  bound  as  holder  of  th%  reduced 
shares  or  not  at  all"). 

9.  Hamilton  v.  Loeb.  186  Fed.  7, 
108  CCA  109  [aff  179  Fed.  728.  and 
certiorari  den  228  U.  S.  720,  32  SCt 
523,  46  L.  ed.  6291;  Brown  v.  Alle- 
bach,  166  Fed.  488  [rev  on  other 
grounds  179  Fed.  82,  103  CCA  16]; 
Marks  v.  Brenner,  204  111.  A.  366; 
Basting  v.  Northern  Trust  Co.,  61 
Minn.  807,  68  NW  721.  Compare 
Washburn,  etc,  Mfg.  Co.  v.  Clarke, 
17  NTS  668  (where  ft  was  held  with- 
out discussion  that  a  person  becomes 
the  legal  owner  of  stock  in  a  manu- 
facturing company  when  the  trans- 
fer or  assignment  thereof  is  made  to 
him,  and  as  such  Is  liable  for  debts 
of  the  company  accruing  subsequent- 
ly, although  his  stock  is  not  trans- 
ferred on  the  books  of  the  company 
until  after  the  debt  accrued). 

[a]  WUle  lie  is  bonnd  to  proteet 
and  wdenmlfy  Ua  transferor,  he  is 
not  liable  to  the  corporation  or  cor- 
porate creditors.  Basting  v.  North- 
ern Trust  Co.,  61  Minn.  307,  63  NW 
721. 

10.  Hamilton  v.  Loeb.  179  Fed.  788 
taff  186  Fed.  7,  108  CCA  lor  (cer- 
tiorari den  223  V,  S.  720,  32  S(X  623, 
46  L.  ed.  629)1. 

11.  Laing  V.  Burley,  101  111.  591. 
_  la.  White  V.  Marquardt.  105  Iowa 
145,  74  NW  930;  White  v.  Marquardt, 
(Iowa)  70  NW  193;  Shepherd  v.  Gil- 
lespie, 17  L.  T.  Rep.  N.  S.  280;  Matter 
of  North  of  England  Joint  Stock 
Banking  Co.,  1  De  O.  M.  &  G.  676,  60 
EneCh    444.    42    Reprint    876. 

13.    White  V.  Marquardt,  105  Iowa 


the  general  rule  applies  where  the  transferor  has 
never  enjoyed  the  privileges  of  a  stockholder,  nor 
held  himself  out  as  8uch.^°  It  has  been  held,  how- 
ever, that  where  the  corporation  issues  a  new  cer- 
tificate to  the  transferee,  the  latter  becomes  a  stock- 
holder and  Uable  as  such  to  creditors  of  the  corpora- 
tion, although  the  corporatio|i  fails  to  register  the 
transfer.^^  But  notwithstanding  the  prescribed  for- 
malities for  the  transfer  of  stock  have  not  been 
complied  with,  the  transferee  may  by  his  conduct  in 
relation  to  the  stock  estop  himself  to  deny  owner- 
ship thereof  and  consequent  liability  to  creditors  of 
the  corporation.^^  The  transferor  may  estop  him- 
self to  deny  that  the  transfer  was  registered,^*  or 
that  he  had  not  joined  in  the  execution  of  it,**  and 
the  estoppel  arises  where  the  transferee  acts  as 
owner  of  the  stock  transferred.**  And  the  fact  that 
a  transfer  of  stock  has  not  been  r^stered  will  not 
relieve  the  transferor  of  liability  to  creditors  where 
he  fails  to  have  the  transfer  registered  for  the  pur- 
pose of  avoiding  liability.**  .^d  it  has  been  held 
that  a  distributee,  the  widow,  of  a  deceased  stock- 
holder will  be  subject  to  liability,  although  she  had 
not  actually  received  the  stock  and  no  transfer  had 
been  made  on  the  books  of  the  company.*'  Under  a 
statute  which  provides  that  if  any  share  of  the  prop- 
erty of  a  manufacturing  corporation  shall  be  alien- 
ated by  the  proprietor  by  deed  under  his  hand  and 

146,  74  NW  930LBisselI  v.  Heath.  98 
Mich.  472,  57  NW  686;  Shepherd  v. 
GUlesple,  17  L.  T.  Rep.  N.  S.  280. 

14.  Shepherd  v.  Gillespie,  17  L.  T. 
Rep.  N.  S.   280. 

IB.  Bissell  V.  Heath,  98  Uich.  472. 
67  NW  585  (Issuance  of  eertifleate  to 
and  acceptance  of  dividends  by  him); 
Shepherd  v.  Gillespie,  17  L.  T.  Rep. 
N.  S.  280  (accepting  deed  of  transfer 
and  depositing  it  as  security  for  tha 
purchase  price) ;  Matter  of  North  of 
England  Joint  Stock  Banking  Co.,  1 
De  G.  M.  &  G.  576,  50  EngCh  444,  42 
Reprint  676  (issuance  of  certificate 
to  and  acceptance  of  dividends  by 
him). 

18.  Roblnson-Pettlt  Co.  v.  Sapp, 
160  Ky.  446,  448,  169  SW^  869  [clt 
Cyc]. 

"Were  the  rule  otherwise,  the 
purpose  of  the  statute  would  be  en- 
tirely defeated.  In  imposing  the 
double  liability  upon  the  stockholder, 
the  aim  of  the  statute  is  to  secure 
the  creditors  of  the  corporation,  and 
if  the  real  stockholder  could  avoid  li- 
ability simply  by  neglecting  to  have 
the  transfer  recorded  on  the  boolu 
of  the  corporation,  and  allowing  the 
stock  to  remain  in  the  name  of  the 
bankrupt,  the  security  intended  for 
the  creditors  would  be  deLtroyed.  To 
allow  this  would  be  to  allow  the  real 
stockholder  to  profit  by  his  own 
wrong,  and  by  his  failure  to  do  what 
he  ought  to  have  done,  to  avoid  the 
liability  put  upon  him  by  the  stat- 
ute. To  effectuate  the  purpose  of  the 
statute.  It  must  be  held  that  until 
the  transfer  is  properly  registered 
the  creditors  of  the  corporation  may 
look  to  the  transferrer,  or  at  their 
election  to  the  transferee."  Robln- 
son-Pettlt <3o.  V.  Sapp,  supra.  See 
also  Johnson  v.  TTnderhill.  62  N.  7. 
208  (holdiltg  that  where  a  buyer  of 
shares  of  corporate  stock  has  re- 
ceived a  certificate  under  a  contract 
of  sale,  with  a  power  of  attorney  to 
transfer  them  upon  the  books  of  the 
company  Into  his  own  name,  he  is 
liable  to  the  seller,  where  he  falls  to 
have  them  so  transferred,  for  any 
debts  thereafter  incurred  by  the  eoi^ 
poratlon,  which  the  seller  Is  obllwa 
to  pay  by  reason  of  the  fact  that  hIJ 
name  still  remains  ui>on  the  books  or 
the  corporation  as  the  apparent 
owner).  „    , 

ir.    Ooquard  ▼.  Uarshall.  14  Ho.  A. 
80. 


For  later  eases, derelopnuata  and  oliaatrea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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seal  acknowledged  before  a  justice  and  recorded  by 
the  treasurer  of  the  corporation,  a  transfer  by  deed, 
although  not  recorded,  is  so  far  effectual  as  to  ren- 
der the  vendor  personally  liable  to  a  creditor  of  the 
corporation.** 

[i  1601]  L  Trustee  and  Oestni  Que  Tnisfc— (1) 
In  GeneraL  If  shares  are  restored  in  the  name  of 
a  person  with  his  consent"  to  be  held  in  trust  for 
another,'**  he  assumes  the  responsibility  of  a  stock- 
holder, and  if  he  thereby  suffers  loss  he  must  seek 
indemnity  from  his  cestui  que  trust.**  This  is  so 
although  the  names  of  the  persons  for  whom  he 
holds  as  trustee  are  known  to  the  corporation.*'  But 
where  the  stock  books  disclose  the  fact  that  the 
party  in  whose  name  the  stock  is  registered  holds 
the  stock  in  t}ie  capa(;ity  of  trustee  he  will  not  be 
liable  as  legal  owner  in  the  absence  of  some  special 
statutory  provision  making  him  so.*'  Under  the 
circumstances  the  creditor  must  be  charged  with  a 
notice  of  the  fact  that  the  party  whose  name  appears 
upon  the  stock  book  is  not  the  real  owner,  and  a 
creditor  cannot  in  contemplation  of  law  be  presumed 
to  have  given  credit  on  the  faith  of  the  stockholders' 
responsibUity.** 

Effect  of  trustee  resiffoing  trust  and  snbstitutiiig 
another  trustee.  A  resignation  of  his  trust  by  a 
trustee  in  whose  name  the  shares  stand  on  the  books 
of  the  corporation  will  be  ineffectual  to  exonerate 
him  from  liability  as  a  stockholder;  but  he  must  go 
further  and  transfer  the  shares,  on  the  books  of  the 
company,  out  of  his  name  and  into  the  name  of 
another  who  may  lawfully  take  them."  A  substitu- 
tion of  trustees,  made  while  the  company  is  a  going 
concern  and  ending  in  a  formal  transfer  of  the 
shares  on  the  books  of  the  company  to  the  new  trus- 
tee, will  of  course  terminate  the  liability  of  the  retir- 


ing trustee.**  But  such  a  substitution  of  trustees, 
ending  in  a  formal  ezecutio'n  of  a  transfer  from  the 
retiring  to  the  assuming  trustee,  will  not  be  effect- 
ual to  terminate  the  liability  of  the  former  where 
it  is  made  after  the  corporation,  by  reason  of  insol- 
.veney,  has  ceased  to  be  a  going  concern.*' 

Trustees  holding  shares  for  company.  Where 
"treasury  stock,"  so-called,  is  held  in  the  name  of 
a  trustee  for  the  company,  the  holder  will  not  incur 
a  liability  to  creditors,  providing  the  transaction  is 
lawful,*'  and  providing,  in  case  the  trustee  thereby 
suffers  loss,  he  is  entitled  to  indemnity  from  the 
company,'*  but  otherwise  if  the  transaction  is  unlaw- 
ful, ultra  vires,  or  fraudulent,  in  which  case  he  will 
be  held  to  his  liability,  and  will  not  be  entitled  to 
such  indenmity.'o 

Where  a  trustee  makes  an  unauthorized  purchase 
of  stock  for  the  estate  which  he  represents,  he,  and 
not  the  estate,  is  liable.** 

Taking  shares  in  name  of  fictitious  trustee.  Where 
shares  are  taken  in  the  name  of  a  fictitious  trustee 
for  the  purpose  of  deceiving  the  public,  a  court  of 
equity  will  discover  the  real  beneficiary  and  hold 
hun  liable  to  creditors.'*  ^ 

[$  1602]  (2)  Special  Statutory  FroTisions. 
Statutes  have  been  enacted  in  various  jurisdictions 
providing  that  no  person  holding  shares  as  executor, 
administrator,  guardian,  or  trustee  shall  be  subject 
to  any  liabilities  as  a  stockholder."  Under  these 
statutes  the  trust  property  is  answerable  for  the 
debts  of  the  company  in  like  manner  as  the  property 
of  the  stockholder  would  have  been  if  he  had  not 
held  the  shares  in  trust.**  These  statutes,  however, 
apply  only  to  trustees  of  estates."  They  do  not 
apply  unless  the  stock  has  come  into  the  possession 
of  the  alleged  trustee  as  trustee  for  some  person 


18.  Etemes  V.  Wheeler,  19  Pick. 
(Mass.)    442. 

19.  In  r«  Imperial  Uercantlle 
Credit  Assoc,  L.  R.  I  Eq.  361  (hold- 
ins  that  If  done  without  his  consent 
It  will  not  bind  him  unless  ratified). 

[a]  Tnfant.— Where  stock  is  reg- 
Istered  in  the  name  of  an  Infant  in- 
capable of  acting  as  trustee  he  will 
not  be  bound  unless  he  affirms  on  the 
coming  of  age.  In  re  North  of  Eng- 
land Joint  Stock  Banking  Co.,  1  HMI 
tc  T.  680,  47  Reprint  1541. 

SO.  U.  S. — American  Alkali  Co.  v. 
Kurtz,  1S4  Fed.  £63  [afT  13S  Fed.  392. 
70  CCA  682];  Borland  v.  Haven,  87 
Fed.  394,  18  Sawy.  661  [ap_p  dlsm  159 
17.  S.  265,  15  set  1039,  40  £..  ed.  140]. 

Cal. — Webster  v.  Bartlett  Est.  Co., 
36  Cal.  A.  283,  169  P  702;  La  Habra 
Oil  Co.  V.  Francis.  35  Cal.  168,  169  P 
401. 

Conn. — Russell  v.  Bristol,  49  Conn. 
251. 

111. — ^Winston  V.  Dorsett  Pipe,  eto., 
Co.,  129  111.  64,  21  NE  514,  4  LRA  507; 
Morse  v.  Pacific  R.  Co.,  93  111.  A.  33 
[all  196  111.  112.  62  NE  8361. 

N.  T.— Stover  v.  Flack,  30  N.  T.  64. 

Pa. — Converse  v.  Paret.  228  Pa.  166, 
77  A  429.  30  LRANS  1092. 

Wash. — Munson  v.  Gunder,  70 
Wash.  629.  127  P  193. 

Eng. — Cree  v.  Somervail,  4  App. 
Cas.  648;  Cuninghame  v.  City  of  Olas- 

gow  Bank,  4  App.  Cas.  607;  Mulr  v. 
Ity  of  Olasgow  Bank,  4  App.  Cas. 
337;  In  re  International  Contract  Co., 
L.  R.  7  Ch.  485;  In  re  Great  Wheal 
Busy  Min.  Co.,  L..  R.  6  Ch:  196;  In  re 
Norwegian  Charcoal  Iron  Co.,  L.  R. 
9  Eq.  363;  In  re  Independent  Assur. 
Co.,  1  Sim.  N.  S.  389,  40  EngCh  389,  61 
Reprint  151;  In  re  Humber  Iron- 
tvorks,  etc.,  Co.,  1  Ch.  D.  576;  In  re 
Norwegian  Charcoal  Iron  Co.,  L.  R. 
9  Eq.  363 ;  Re  Australia  Royal  Bank, 
2  OifCard  189,  66  Reprint  80;  Iiumsden 
▼.  Buchanan,  4  Macq.  950. 

ta]    IB  ease  of  aa  wiillinttea  com- 
such  trustees  standing  on  the 
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books  as  legal  owners  are  liable  as 
partners.     Oillesple  v.  City  of  Olas- 

fow  Bank.  4  App.  Cas.  632 ;  Matter  of 
oint  Stock  Co?s  Act,  4  De  O.  J.  &  B. 
416,  69  EngCh  320,  46  Reprint  979; 
Matter  of  St.  Marylebone  Banking 
Co.,  3  De  G.  &  Sm.  21,  64  Reprint  362; 
In  re  London,  etc.,  Assur.  Co..  4  Jur. 
N.  S.  448. 

[b]  Where  oae  rabaoribed  for 
■took  as  a  tmstee  for  certain  orsA- 
Itors,  it  is  Immaterial  to  his  liability 
on  his  subscription,  so  far  as  third 
persons  dealing  with  the  company  are 
concerned,  whether  the  creditors  con- 
sented or  not,  since  the  subscriber 
was  the  owner,  either  as  trustee  or 
as  an  agent  who  subscribed  in  his 
own  name.  Munson  v.  Ounder,  70 
Wash.  629.  127  P  193. 

[c]  If  a  hmrMI  woauui's  SharM 
are  neld  by  tmsteea  for  her,  in  the 
absence  of  statutes  providing  other- 
wise, they  must  respond  as  stock- 
holders and  look  to  her  foe  indemnity. 
Butler  V.  Cumpston,  Ii.  R.  7  E^.  16. 

[d1  Zb  Oallfomla  under  direct 
provisions  of  Civ.  Code  S  322,  a 
minor's  trustee  holding  corporate 
stock  is  personally  liable  on  such 
stock.  Robinson  v.  Rlspln,  33  Cal. 
A.  536,  165   F  979. 

91.  Russell  V.  Bristol.  49  Conn. 
251. 

93.  La  Habra  Oil  Co.  v.  Francis, 
36  Cal  A.  168,  169  P  401. 

9S.  Blglo  V.  Sandheger,  10  Oh.  Dea 
316. 

an.  Biglo  y.  Sandheger,  10  Oh. 
Dec.  316. 

as.  Ker's  Case,  L.  R.  4  H.  Ij.  So. 
649;  Buclian's  Case,  4  App.  Cas.  683; 
Mitchell's  Case,  4  App.  Cas.  667. 

3S.  In  re  City  of  Olasgow  Bank, 
4  App.  Cas.  547. 

97.  Rutherf  urd's  Case,  4  App  Casi 
681. 

38.  Russell  V.  Bristol.  49  Conn. 
361. 

99.    In  r«  National  Financial  Co.. 


L.  R.  3  Ch.  791;  James  v.  Blay,  L.  R 
«  H.  L.  328. 

30.  Nlckoll's  Case,  24  Beav.  639, 
63  Reprint  506;  Danlell's  Case.  23 
Beav.  $68,  53  Reprint  223  [all  1  De  G. 
&  J.  372,  53  EngCh  289,  44  Reprint 
767  ] ;  Matter  of  St  Marylebone 
Banking;  Co.,  3  De  O.  &  Sm.  21,  64  Re- 
print 362. 

31.  Bacrnell  v.  Ives,  184  Fed.  466 
(holding  that  the  fact  that  a  trustee 
who  was  prohibited  by  law  from  in- 
vesting the  trust  funds  in  the  stock 
of  a  ooriioratlon  took  such  stock  in 
pajrment  of  a  debt  did  not  vest  the 
estate  with  such  ownership  as  makes 
it  liable  tor  what  may  be  due  thereon 
for  the  benefit  of  the  corporation's 
creditors,  it  subsequently  appearing 
that  the  stock  was  not  paid  for). 

89.  In  re  Hercules  Ins.  Co.,  L.  R. 
13  Eq.  566;  Matter  of  Companies  Acts, 
4  De  O.  J.  &  B.  63,  69  EngCh  41,  46 
Reprint  834. 

33.  See  statutory  provisions;  and 
cases  in  following  notes. 

34.  Mansur  v.  Pratt,  101  Mass.  60: 
Stedman  v.  Eveleth,  6  Mete.  (Mass.) 
114:  Markell  v.  Ray,  76  Minn.  138,  77 
NW  788;  Sayles  v.  Bates.  15  R.  I. 
342,  6  A  497;  Re  Winnipeg  Hedge,  etc., 
Co.,  Ltd..  1  DomLR  316. 

[a]  The  land  of  an  Infant  in  the 
hands  of  a  guardian  Is  liable  on  stock 
held  by  the  guardian  for  the  infant. 
Mansur  v.  Pratt,  101  Mass.  60. 

[b]  Bxeontor  boyliif  stoek  vnr- 
nant  to  directions  of  irlU  finn  St. 
(1894)  i  3419,  providing  that  persons 
holding  stock  in  a  corporation  as 
executors  shall  not  be  personally 
liable  as  stockholders,  but  the  estates 
and  funds  In  their  hands  shall  be 
liable  to  the  same  extent  as  the  tes- 
tator would  be  If  he  were  alive,  and 
the  stock  in  his  name,  exempts  from 
liability  an  executor  who  takes  stock 
in  his  name  as  executor,  pursuant 
to  the  directions  of  the  will.  Markell 
V.  Ray,  76  Minn.  138.  77  NW  788. 

SB.  Fisher  v.  Sellgman,  75  Mo.  IS; 
Re  Winnipeg,  etc.,   Co.,    22   Man.  ^i^ 
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other  than  the  corporation,**  and  do  not  protect  from 
personal  liability  a  member  of  a  trading  association 
who  accepts  as  trustee  for  himself  and  associates 
preferred  stock  in  a  company  incorporated  under 
the  statutes.*'  Also  they  are  held  to  apply  only  to 
oases  where  the  trust  is  expressed  on  the  books  of 
the  company.  If  thn  trust  is  concealed,  the  trustee 
stands  liable  to  creditors  precisely  as  though  he  were 
the  actual  owner.** 

[}  1603]  (S)  Shares  Begisterad  in  Name  of 
Another  to  Evade  Liability  for  Corporate  Debts. 
In  the  United  States,  when  one  purchases  stock  of 
a  corporation  and  has  it  placed  in  the  name  of 
another  person  who  is  irresponsible  for  the  purpose 
of  evading  liability  for  debts  of  the  corporation,  he 
is  nevertheless  liable  therefor,**,  and  may  be  charged 
as  stockholder  with  either  the  statutory  liability  for 
debts  or  for  unpaid  assessments  upon  the  capital 
stock.^  However,  it  has  been  held  that  a  mere 
pledgee  of  stock  is  not  within  this  rule  where  he  is 
not  registered  as  owner.^^  And  according  to  English 
decisions  if  shares  are  taken  by  one  in  the  name  of 
another,  in  order  that  the  former  may  escape  the 
responsibilities  while  enjoying  the  benefits  of  a 
•tookholder,  and  the  latter  authorizes,  assents  to, 
or  ratifies  this,  he  will  be  held  to  be  a  contributory 
and  not  the  cestui  que  trust,  following  the  rule  which 


looks  only  to  the  legal  title,  and  this,  although  the 
trustee  is  insolvent,  and  the  cestui  que  trust  is  sol- 
vent,** that  is  to  say,  if  the  transaction  although 
made  with  the  design  of  escaping  liability,  and  with 
a  fraudulent  intent  as  against  the  creditors  of  the 
corporation,  is  '.'out  and  out,"  and  not  a  "sham," 
but  not  if  it  is  not  "out  and  out,"  as  where  the 
shares  are  held  by  a  string  which  can  be  pulled  if 
the  tide  turns  and  the  venture  becomes  profitable.*' 

[4  1604]  (4)  Liability  Over  of  Eqniteble  Owner. 
One  who  has  been  required  to  pay  debts  of  the 
corporation  by  reason  of  his  being  the  legal  holder 
of  stock  is  not  without  a  remedy  since  he  may 
recover  from  the  equitable  owner  such  sums  as  he 
may  have  been  required  to  pay.** 

[M605]  6.  Debts  to  Which  Liability  Extends.- 
a.  In  GmeraL  It  is  obvious  that  an  individual 
liability  upon  the  part  of  stockholders  arises  under 
constitutional  and  statutory  provisions  imposing 
such,  liability  only  where  the  obligation  sought  to 
be  enforced  falls  within  the  proper  construction  of 
the  provision  invoked.*^  A  liabiUty  imposed  by  sta- 
tute for  "debts"  of  the  corporation  will  not  be 
limited  to  what  are  commonly  known  as  "commer- 
eial  debts.  "«• 

Liability  of  corporation.*'  The  stockholder  is  liable 
ordinarily   only  for  debts  which  are   enforceable 


88.  1  r>onir.R  816,  20  WestLR  187, 

3e.  Fisher  v.  Sellgman,  75  Mo.  18, 
24  (where  It  was  said:  "This  section, 
accordlnfT  to  the  plain  import  of  its 
terms,  relates  to  stock  already  Issued 
in  ordinary  course  of  bustness.  and 
which  subsequently  comes  Into  the 
hands  of  either  a  trustee  of  some  per- 
son laboring  under  a  disability,  as  ex. 
er.,  a  femme  covert,  or  into  the 
hands  of  the  administrator  of  the 
estate  of  some  decedent,  or  into  the 
hands  of  a  guardian  of  some  Infant; 
or,  la.stly,  into  the  hands  of  a  pledgee 
as  'collateral  security"  ").  ' 

37.  Re  Winnipeg  Hedge,  etc,  Co.. 
22  Man.  88,  1  DomLR  316,  20  WestLR 
837. 

38.  111. — Sherwood  v.  Illinois  Trust, 
etc..  Bank,  19E  111.  112,  62  NB  836, 
88  AmSR  183. 

Md. — McKim  v,  Glenn,  66  Md.  479, 
8  A   130. 

Mo. — Olleshelmer  v.  Thompson 
Mfg.  Co.,  44  Mo.  A.   172. 

Pa. — Converse  v.  Paret,  228  Pa.  1B6, 
77  A  429,  30  LRANS  lOsL 

Can. — Re  Farmers'  Loan  Co.,  30 
CanLTUccNotes  348. 

(a]  Applloatton  of  ml*.— Under  a 
statute  which  provides  that  no  person 
holding  stock  as  executor  or  trustee 
shall  be  personally  subject  to  any 
I'abillty  as  a  stockholder,  and  that 
the  estates  and  funds  In  the  hands 
of  the  executor  or  trustee  shall  be 
liable  in  like  manner  as  the  testate 
or  Intestate  would  have  been  if  he 
had  been  living,  or  the  ward  or  per- 
son Intere.sted  in  such  trust  would 
have  been  If  he  had  been  competent 
to  act,  and  held  the  same  stock  In  his 
own  name,  the  exemption  allowed  can 
be  claimed  only  when  the  registry  of 
the  stock  discloses  that  It  Is  held  by 
the  party  to  whom  th'i  certificate  had 
been  issued,  not  as  owner,  but  as 
trustee.  Converse  v.  Paret.  228  Pa. 
11)6,  77  A  429,  30  LRANS  1092  (con- 
struing Minnesota  statutes). 

39.  Pauly  v.  Ptnte  Loin,  etc.,  Co., 
165  U.  S.  606,  17  SCi  465,  41  L.  ed. 
844;  Bowden  v.  Johnson.  107  TT.  3. 
251,  2  set  246,  27  L.  ed.  38fi:  American 
Alkali  Co.  v.  Kurtz,  138  Fed.  392,  70 
CCA  532  faff  134  Fed.  663];  Dunn  v. 
Howe.  107  Fed.  849.  47  CCA  1  S.- 
Houghton V.  Hubbell,  91  Fed,  453.  33 
CCA  574;  Case  v.  Small,  10  Fed.  722, 
4  Woods  78. 

40.  American  Alkali  Co.  V.  Kurtz, 
134  Fed.  633  [aft  138  Fed.  392,  70 
CCA  532]. 


41.  Anderson  v.  Philadelphia 
Warehouse  Co.,  Ill  U.  S.  479,  4  SCt 
526.  28  L.  ed.  478. 

43,  In  re  East  of  Bngland  Banking 
Co.,  2  Dr.  &  Sm.  462,  62  Reprint  692: 
Wilson  V.  Keating.  27  Beav.  121,  64 
Reprint  47  [afC  4  De  G.  &  J.  688,  61 
EngCh  465,' 45  Reprint  228];  Newry, 
etc.,  .R.  Co.  V.  Moss  14  Beav.  64,  61 
Reprint  211;  Fenwlck's  Case,  1  De 
G.  &  Sm.  567,  68  Reprint  1193. 

43.  In  re  Great  Wheal  Busy  MIn. 
Co.,  L.  R.  6  Ch.  196;  In  re  Norwegian 
Charcoal  Iron  Co.,  L.  R.  9  Eq.  868; 
In  re  Humber  Ironworks,  etc,  Co.,  1 
Ch.  D.  676;  Chinnock's  Case,  Johns. 
714,  70  Reprint  607. 

[a]  Bxoaptloas  to  ml*.— There  are 
English  decisions  which  make  an  ex- 
ception to  this  rule  In  the  case  of 
actual  fraud,  committed  as  against 
the  rights  or  the  public.  Matter  of 
Companies'  Acts,  4  De  O.  J.  &  S.  63. 
69  EngCh  41,  46  Reprint  834.  Compare 
In  re  Great  Wheal  Busy  Mln.  Co.,  L. 
R.  6  Ch.  198;  In  re  Cobre  Copper  Min. 
Co..  L.  R.  6  Ch.  614;  In  re  Imperial 
Mercantile  Credit  Assoc.  L.  R.  19 
Rq.  588;  In  re  Hercules  Ins.  Co.,  L. 
R.  18  Eq.  666;  In  re  London,  etc.. 
Bank,  18  Ch.  D.  581. 

44.  Russell  V.  Bristol,  49  Conn. 
251;  Morse  v.  Pacific  R.  Co.,  93  111.  A. 
33  [air  195  111.  112,  62  NB  836); 
Stover  v.  Flack,  30  N.  T.  64  (trustee): 
In  re  National  Financial  Co..  L.  R.  3 
Ch.  791;  Hemming  v.  Maddiok,  L.  R 
9  Eq.  176  [alT  L.  R.  7  Ch.  395]. 

fa]  A  tmatee  may  compel  his 
beneficiary , to  indemnify  him  against 
calls.  Hemming  v.  Maddlck.  L.  R.  7 
Ch.  395. 

48.  Cal. — ^Winona  Wae'on  Co.  v. 
Bull.   108  Cal.  1,   40  P  1077. 

Me.— Longley  v.  Little.  26  Me.  162. 

N.  H. — Osslpee  Hoalerv.  etc.,  Mfg. 
Co.  V.  Canney.  54  N.  H.  295, 
_N.  T. — Card  v.  Groesbeck.  204  N. 
T.  301.  97  NE  728  Tmod  140  App.  Dlv. 
SO,  124  NTS  372];  Gyson  v.  Howe.  70 
N.  T.  468;  Dean  v.  Mace,  19  Hun  391; 
Oviatt  v.  Hughes.  41  Barb.  641; 
Lelghton  v.  Knapp,  116  NTS  1040; 
Leiehton  v.  Leiirhton  Lea  Assoc,  62 
Misc.  73,  114  NTS  918. 

R.  I  —Wing  V.  Slater,  19  R.  I.  697, 
35  A   302.  33   LRA  666. 

fa  1  SlaMltty  for  rood*,  wmrea,  aal 
merohuUUM. — (1)  A  statute  of 
Michliran  provides  that  Btockholders 
shall  be  jointly  and  severally  liable 
for  all  goods,  wares,  and  merchan- 
dise sold  to  the  cooperative  as.socla- 
tion  in  which  they  are  stockholders, 


to  the  amount  of  their  capital  stock 
therein.  It  was  held  that  where 
goods  were  sold  to  a  corporation  on 
the  arrangement  that  an  accounting 
should  be  had  on  each  pay  day,  and 
acceptances  given  for  the  amount 
found  due.  a  4u<^Si"ont  on  the  ac- 
ceptances was  for  goods  sold  within 
the  meaning  of  the  statute.  Klrk- 
patrlck  v.  Mehalitch,  113  Mich.  63L 
71  NW  1077.  (2)  So  It  has  been  held 
that  where  goods  were  sold  on  open 
accounts  which  were  afterward 
closed  by  time  acceptances  of  the  as- 
sociation, on  which  judgment  was 
rendered,  and  an  execution  issued  and 
returned  unsatisfied,  a  payment  of 
the  account  could  not  be  inferred,  and 
the  stockholders  were  liable.  Klrk- 
patrlck  V.  Bessalo,  116  Mich.  667,  74 
NW  1042. 

[b]  Damages  for  breacli  of  oob- 
tntot. — Under  a  statute  which  pro- 
vides that  stockholders  shall  iointiT 
and  severally  be  personally  liable  for 
all  debts  due  and  owln^  to  any  of 
the  corporation's  laborers,  servants, 
or  employees,  other  than  contractors, 
for  services  performed  by  them  for 
the  corporation,  the  stockholders  are 
not  liable  for  damages  for  breach  of 
contract  by  the  corporation.  Card 
V.  Groesbeck.  204  N.  T.  301.  97  NS 
728. 

^  f  c]  Honey  borttowM  by  oorpon- 
tion.— Under  a  statute  which  provider 
that  stockholders  shall  jointly  and 
severally  be  personally  liable  for  all 
debts  due  and  owing  to  any  of  th» 
corporation's  laborers,  servant.^  or 
employees  other  than  contractors, 
for  serviced  performed  by  them  for 
the  corporation,  the  stockholders  are 
not  liable  for  any  money  borrowed  by 
the  corporation.  Card  v.  Groesbeck, 
204  N.  T.  801,  97  NE  728. 

rdl  SeMa  dne  to  Olreotora  of  eoT> 
poratloa.— A  statute  creating  an  In- 
dividual liability  on  the  part  of  the 
corporators  to  creditors  of  the  com- 
pany does  not  extend  to  debts  which 
are  due  to  the  directors  of  the  cor- 
noration.  McDowall  v.  Sheehan.  129 
N.  T.  200.  29' NB  299. 

48.  Hallett  v.  Metropolitan  Me!>- 
senger  Co.,  69  App.  Div.  258.  74  NTS 
639. 

Ta]  Olalm  for  professloaal  mtt- 
loes  by  an  attorney  t«  within  such  a 
statute.  Hallett  v.  Metrooolltan 
Me«sen8-er  Co.,  69  App.  Div.  258.  74 
NY.S   6S9. 

47.  S*1>t<  barrefl  liy  Umltotltw* 
see  Infra  }  1616. 


For  later  cases,  aevclopmests  and  eliaiif  •■  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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against  the  corporation,^'  but  in  tbe  absence  of  a 
provision  to  the  contrary  the  liability  of  stock- 
holders is  not  coiifined  to  separate  debts  of  the  cor- 
poration or  those  for  which  it  alone  is  liable.**  It 
has  been  held  that  where  the  right  of  a  creditor  of  a 
foreign  corporation  to  enforce  a  statutory  liability 
of  stockholders  was  fixed  on  the  dissolution  of  the 
corporation,  such  liability  was  not  affected  by  the 
subsequent  extinction  of  the  creditor's  remedy 
against  the  corporation."** 

TTnliciTiidated  demands.  Where  the  statute  makes 
stockholders  personally  liable  for  "debts"  and 
"civil  liabilities"  of  the  corporation,  it  is  not  essen- 
tial to  the  stockholder  'a  liability  that  a  claim  arising 
ex  contractu  should  be  liquidated  or  adjusted." 
And  it  has  been  held  that  the  word  "debt,"  in  a 
statute  making  the  members  of  a  corporation  liable 
for  all  its  d^bts  until  its  whole  capital  stock  should 
be  paid  in  and  a  certificate  thereof  filed  for  record, 
embraces  unliquidated  damages  growing  out  of  the 
breach  of  a  contract,'^'  and  that  a  liability  upon 
breach  of  warranty  is  a  ''debt"  within  the  meaning 
of  a  statute  which  provides  for  suits  against  stock- 
holders, in  the  event  of  dissolution  of  a  corpora- 
tion.'* So  it  has  been  held  that  the  obligation  aris- 
ing on  the  implied  contract  of  a  corporation  to  pay 
for  coal  wrongfully  mined  from  the  property  of 
another,  and  not  paid  for,  is  a  "debt  unpaid"  within 
the  meaning  of  a  statute  providing  that  if  any  cor- 
poration be  dissolved,  leaving  debts  unpaid,  suits 

51. 


48.  Van  Hook  v.  Whltlock,  7  Paige 
(N.  T.)  373,  3  Paige  409;  Bufflngton 
V.  Bardon,  80  Wis.  635,  50  NW  776. 

[a]  Thna  stockholders  of  a  cor- 
poration which  has  been  organized  In 
violation  of  a  statute  requiring  a  cer- 
tain proportion  of  the  stock  to  be 
paid  in  are  not  liable  upon  a  contract 
made  by  Its  promoters  upon  which 
the  corporation  Itself  would  not  have 
been  liable,  provided  the  corporation 
has  not  made  Itself  liable  by  ratify- 
ing or  adopting  the  contract.  Buffing- 
ton  V.  Bardon,  80  Wis.  636,  60  NW 
778. 

[b]  wbara  a  ootporatloii  •■■Haws 
■ad  »gir—a  to  pay  tli«  dabt  of  Mi- 
otlMr,  the  debt  becomes  that  of  the 
corporation  for  which  stockholders 
may  be  held  liable  on  their  unpaid 
subscriptions.  Ford  v.  Chase,  US 
App.  Dlv.  805,  103  NTS  30  Caff  189 
IJ:  T.  604  mem,  81  NE  1164  mem]. 

[c]  Bant*  aamad,  altbonrh  aftar 
laaolTaiMy.— Rents  earned  from  a  cor- 
poration or  Its  representatives,  al- 
though after  Its  Insolvency,  under  a 
lease  made  while  It  was  a  going  con- 
cern, constitute  a  deM  which  can  be 
enforced  against  Its  stockholders,  al- 
though this  conclusion  may  In  par- 
ticular cases  be  influenced  by  stat- 
utes. Mclntyre  v.  Strong,  48  N.  T. 
Buper.  127,  63  HowPr  43  Call  94  N.  T. 
648  meml  (under  a  statute,  rents  ac- 
cruing within  two  years  are  recover- 
able, but  rents  accruing  after  two 
years  are  not). 

[d]  Whan  eaamtloii  of  linalnafla 
for  ona  yaar  nndar  a  atatnta  doaa  aot 
dlaaolva  tha  ootporatlon  for  all 
purposes  and  does  not  prevent  Its 
officers  from  giving  a  renewal  note 
to  which  the  statutory  liability  of 
the  stockholders  will  attach.  See 
Salina  Nat.  Bank  v.  Prescott,  60  Kan. 
490.  67  P  121  [rev  9  Kan.  A.  886,  63 
P   769J. 

49.  Frost  V.  St.  Paul  Banking,  etc., 
Co..  67  Minn.  326,  69   NW  308. 

ra]  JSdamaat  arabiat  oorporathm 
■ad  aaothar.— ^The  liability  of  stock- 
holders for  corporate  debts  extends 
to  a  Judgment  against  the  corporation 
and  others  jointly  for  the  recovery 
of  money,  the  same  being  a  debt  of 
the  corporation  within  the  statutory 
provision.  Frost  v.  St.  Paul  Bank- 
ing, etc.,  Co.,  67  Minn.  826,  69  NW 
308. 

80.  Bamaden  ▼.  Knowles,  161  Fed. 
118. 


Haynes  v.  Brown,  36  N.  H.  546. 

52.  Mill  Dam  Fdy.  v.  Hovey,  21 
Pick.  CMass.)  417,  456. 

53.  Drydear  V.  KeUogg,  2  Mo.  A. 
87. 

54.  Abernatliy  v.  Loftus,  96  Kan. 
87   147  P  818. 

hs.  American  Ice  Cream  iltg.  Co. 
v.  Economy  Laundry  Co.,  (Ga.)  97  SE 
678. 

66.,  McHale  v.  Moore,  66  Kan.  267, 
71  P  622. 

[a]  ninatratlon. — ^A  guaranty  by 
a  corporation  that  a  debt  of  another, 
not  due,  will  be  paid  according  to  the 
terms  of  an  obligation,  is  not  then  a 
debt  of  the  corporation;  and.  unless 
such  obligation  becomes  a  debt  of  the 
corporation,  the  holder  thereof  is 
not  deemed  to  be  a  creditor  of  the  cor- 
poration, within  the  meaning  of  the 
statutes  imp6slng  Individual  liabil- 
ity upon  stockholders  for  corporate 
debts.  McHale  v.  Moore,  66  Kan.  267, 
71  P  622. 

[b]  SaMa  axlattnr  or  ooatraetad. 
— (1)  Where  the  statute  Imposes  lia- 
bility on  stockholders  for  ''debts"  of 
the  corporation,  the  debts  intended 
are  debts  existing  or  contracted  and 
not  liabilities  which  n»ay  ultimately 
ripen  Into  debts.  Oviatt  v.  Hughes, 
41  Barb.  (N.  Y.)  641.  (2)  Hence 
where  a  corporation  by  resolution  ap- 
pointed one  as  attorney  at  a  desig- 
nated salary  to  commence  on  a  desig- 
nated day  b^t  fixed  no  time  when 
the  salary  was  to  become  due  and 
payable,  ft  ("Id  not  thereby  contract 
a  debt.  Oviatt  v.  Hughes,  41  Barb. 
(N.  Y.)  641.  (3)  Statutes  of  some 
states  contain  a  provision  making 
stockholders  liable  for  all  debts 
which  should  be  contracted  during  a 
default  In  filing  reports  of  the  con- 
dition of  the  corporation.  In  con- 
struing this  statute  It  has  been  held 
that  a  debt  for  goods  furnished  under 
a  contract  subsequent  to  Its  execution 
could  not  be  said  to  have  been  con- 
tracted when  the  agreement  was 
signed,  and  that  there  was  no  debt 
until  the  goods  had  actually  been 
dnllvered.  Garrison  v.  Howe,  17  N. 
Y.  458.  To  same  effect  Wing  v.  Slater, 
19  R.  I.  597,  35  A  302,  33  LRA  566. 

57.  See  statutory  provisions;  and 
B.irron  v.  Paine,  83  Me.  312,  22  A 
218. 

[a]  What  are  mortgrara  dabta. — 
(1)  An  agreement  of  the  corporation 
to  pay  a  mortgaKe  debt  of  another 


may  be  brougnt  against  any  person  or  persoris  who 
were,  stockholders  at  the  time  of  such  dissolution.** 
And  the  claim  of  a  sublessee  against  a  lessor  cor- 
poration for  breach  of  provisions  of  the  lease  is  a 
"debt,"  within  a  statute  making  subscribers  doing 
business  before  subscription  of  minimum  capit^ 
stock  liable  to  creditors  to  make  the  minimum'  stock 
good.'* 

Oontingent  liabilities.  A  mere  contingent  liabil- 
ity of  the  corporation  is  not  a  debt  to  which  the 
individual  liability  of  stockholders  extends," 

Uortgage  debt.  By  express  provision  of  the  sta- 
tute in  some  jurisdictions  stockholders  who  have 
not  fully  paid  their  stock  subscriptions  are  never- 
theless not  liable  to  creditors  whose  claim  consists 
of  a  mortgage  debt  of  the  corporation.'^ 

Taxes  due  from  the  corporation  are  debts  for 
which  the  stockholders  may  be  held  liable." 

Oontracts  in  foreign  state.  The  liability  imposed 
by  the  law  of  the  state  under  which  the  corporation 
is  organized  will  be  enforced'  by  the  courts  of  that 
state  notwithstanding  the  obligation  arose  from  a 
transaction  entered  into  by  the  corporation  in  a 
foreign  state.'* 

[$  1606]  b.  Ultra  Vires  and  Umntthorized 
TranMCtions.  In  the  absence  of  constitutional  or 
statutory  provisions  to  the  contrary  stockholders, 
as  a  rule,  are  liable  only  for  claims  arising  out  of  the 
legitimate  and  contemplated  business  of  the  eorpor- 
ation,""  and  the  fact  that  the  corporation  may  be 
does  not  make  it  a  mortgage  debt  of 


jage 
its  own  within  the  terms""of  the  stat- 
ute. Barron  v.  Paine,  83  Me.  312,  22 
A  218.  See  also  Maine  Trust,  etc.,  Co. 
V.  Southern  U  &  T.   Co.,  92   Me.   444, 

45  A  24  (sustaining  this  position). 
(2)  Where  the  corporation  buys  land 
subject  to  mortgage  which  it  assumes 
and  agrees  to  pay,  the  agreement  of 
the  corporation  to  pay  such  mortgage 
does  not  make  it  a  mortgage  debt  of 
Its  own.  Barron  v.  Burrlll,  86  Me.  72, 
29  A  938. 

68.     Mercantile  Trust  Co.  v.  Mellon, 

46  PlttsbLegJNS  86;  Anderson  v. 
Com.,  18  Qratt.  (59  Va.)  295;  Martin 
V.  Lexington,  183  Ky.  714.  210  SW  483. 

[a1  AppUoatloB  of  mla, — One  who 
purchases  the  entire  capital  stock  of 
a  corporation,  and  commingles  its 
assets  with  his  own  property  of  a 
like  nature,  and  converts  such  assets 
to  his  own  use,  leaving  nothing  to  the 
corporation  with  which  to  pay  Its 
debts.  Is  personally  liable  for  the  cor- 
porate taxes.  Martin  v.  Lexington, 
183  Ky.  714,  210  SW  483. 
_  69.  Hutchlna  v.  New  England  Coal 
Mlu.  Co.,  4  Allen  (Mass.)  680. 

60.  tf.  S. — Ward  V.  Joslln,  186  TJ. 
a.  142,  22  set  807,  46  L.  ed.  1093; 
Schrader  v.  Manufacturers'  Nat 
Bank,  133  XJ.  S.  67,  10  SCt  238,  3S 
L.  ed.  564. 

Cal. — Curtlss  v.  Murry,  26  Cal.  668. 

Iowa. — Langan  v.  Iowa,  etc.,  Constr. 
Co.,' 49  Iowa  317. 

Mass. — Trowbridge  v.  Scudder,  11 
Chish.  83. 

N.  T.— Close  V.  Potter,  156  N.  T. 
146,  49  NE  686;  Lelghton  v.  Leigh- 
ton  Lea  Assoc,  74  Misc.  229,  131  NYS 
661;  Assets  Realization  Co.  v.  How- 
ard, 70    Misc.   6B1,  127   NYS   798. 

Oh. — Medlll  v.  Collier,  16  Oh.  St. 
699;  Kearny  v.  Buttles,  1  Oh.  St. 
362;  Raymond  v.  Spring  Grove,  etc., 
R.  Co..  10  Oh.  Dec.  (Reprint)  416. 
21  ClnLBul  103. 

Pa. — Pittsburg  First  Nat.  Bank  v. 
Darlington,  30  Pa.  Super.  302;  Pitts- 
burg First  Nat.  Bank  v.  Darlington. 
26  Pa.  Super.  438;  Smucker  v.  Dun- 
caw,  10  Pa.  Co.  430. 

Tenn. — Tennessee  Automatic  Light- 
ing Co.  V.  Massey,  (Ch.)  56  SW  35: 
Searight  v.  Payne,  2  Tenn.  Ch.  176. 

Eng. — Atheneeum  L.  Assnr.  Soc.  v. 
Pooley,  1  Glffard  102.  65  Reprint  842. 

[a]  Baaaoa  toe  ruim. — "One  of  the 
grounds    oi^;^|)i4g]),   the   doctrine   (itP 
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BO  situated  as  to  be  estopped  from  denying  the 
validity  of  the  obligation  is  of  no  importance  as 
affecting  the  liability  of  these  stockholders.*^  Only 
those  stockholders  are  bound  who  authorize  or  as- 
sent to  the  unauthorized  acts.**  Notwithstanding 
the  statute  provides  that  stockholders  shall  be  indi- 
vidually liable  for  all  the  contracts,  debts,  and 
engagements  of  the  corporation,  such  language  must 
be  restricted  in  its  meaning  to  eontraets,  debts,  and 
engagements  which  have  been  duly  contracted  in  the 
ordinary  course  of  business  of  the  corporation.** 
Nevertheless  it  is  within  the  power  of  the  legisla- 
ture to  make  stockholders  liable  for  ultra  vires 
debts  and  statutes  to  this  effect  have  been  enacted  in 
some  jurisdictions.**  A  note  executed  by  a  corpora- 
tion for  a  debt  contracted  in  the  eourse  of  its  legiti- 
mate business  may  constitute  a  debt  for  which  the 
individual  liability  of  the  stockholders  may  be  en- 
forced, notwithstanding  the  corporation  is  not 
specially  authorized  to  contract  in  that  form.** 


Money  minppraprUted  I17  officers.  Stockholders 
may  become  personally  liable  under  a  statute  in 
favor  of  one  who  has  loaned  money  to  the  corpora- 
tion, or  in  favor  of  stockholders  of  the  corporation 
who  repay  the  loan,  although  the  loan  has  been 
misappropriated  by  the  ofSeers  of  the  corporation,** 
the  ride  being  that  one  who  loans  money  to  a  trustee 
is  not  concerned  with  the  use  which  he  makes  of  the 
money,  provided  he  possesses  the  power  to  borrow 
it*» 

[$  1607]  e.  OlaimB  for  Labor,  Etc.— (1)  In 
GeneraL  By  express  statutory  provision  individual 
liabQity  is  frequently  imposed  upon  the  stockholders 
of  corporations  for  debts  owing  to  laborers,  ser- 
vants, or  employees.**  Such  statutes  are  to  be 
otrietly  construed,**  and  are  not  to  be  extended  to 
claims  of  persons  not  clearly  within  their  terms,'* 
since  they  are  penal^^  and  for  the  further  reason 
that  the  liability  is  not  primary  but  secondary,  a 
surety   being   only  liable   according  to  the   strict 


ultra  vlrea  rests.  Is  that  the  Inter- 
est of  the  stockholders  ought  not  to 
he  subjected  to  such  risks.  Rights  of 
stockholders  must  be  considered  aa 
well  as  those  of  creditors,  and  they 
should  not  be  held  directly  liable  un- 
less such  liability  was  within  their 
contract  in  legal  contemplation." 
Ward  v.  Joslln,  186  U.  S.  142,  lEl,  22 
set  »07,  46  L.  ed.  1093. 

[b]  AppUoatloas  of  rnto. — (1)  Un- 
der L.  (1851)  c  122  i  6,  providing  that 
a  corporation  formed  under  such  act 
shall  have  power  to  borrow  money 
for  "temporary"  purposes,  for  not 
more  than  "two"  years,  a  loan  con- 
sisting of  a  large  purchase-money 
mortgage  given  by  it,  having  ten 
years  to  run,  is  ultra  vires,  which  is 
a  good  defense  for  the  stockholders 
sought  to  be  held  for  the  deflciency 
judgment  on  foreclosure.  (  11,  mak- 
ing them  Individually  liable  to  Its 
creditors  for  all  debts  contracted  by 
It,  applying  only  to  debts  It  has  power 
to  contract.  Leighton  v.  Lelghton 
Lea  Assoc,  74  Hlsc.  229, 131  NTS  661. 
(2)  L.  (1861)  p  234  c  122  <  1,  au- 
thorizes corporations  formed  there- 
undei*'  to  purchase  real  estate,  erect 
buildings,  or  make  other  improve- 
ments or  pay  oR  encumbrances.  Sec- 
tion 6  grants  corporations  formed 
thereunder  power  to  borrow  money 
for  temporary  purposes,  but  forbids 
any  loan  for  such  purposes  for  longer 
than  two  years,  or  beyond  a  certain 
amount  of  the  aggregate  amount  of 
the  shares  and  parts.  It  was  held 
that  the  stockholders  are  not  individ- 
ually liable  for  a  deflciency  on  a  pur- 
chase-money mortgage,  where  it  is 
not  shown  that  the  mortgage  was  for 
an  indebtedness  authorised  by  the 
statute.  Leighton  v.  Knapp,  115  NTS 
1040.  (S)  Where  notes  were  Issued 
in  the  name  of  a  corporation  but  not 
in  the  regular  and  ordinary  course  of 
business,  but  by  trustees  who  had  no 
right  to  act  by  reason  of  having  part- 
ed with  their  stock,  and  at  a  meeting 
not  duly  notlfled,  and  as  a  scheme  on 
the  i>art  of  those  acting  as  officers  of 
the  corporation  to  saddle  its  liability 
ui>on  Its  stockholders  and  in  that  way 
to  make  good  claims  of  their  own 
against  the  corporation,  the  stock- 
holders did  not  become  liable,  as  they 
were  not  acting  within  the  scope  of 
their  power  as  agents  ana  officers  of 
the  corporation,  and  as  the  represen- 
tatives of  the  stockholders.  Close  v. 
Potter,  166  N.  T.  146,    49  NE   688. 

fc]  ntm  Tlxwji  vnrohase  of  roods. 
—For  example,  stockholders  are  not 
liable  as  Individuals  or  partners,  for 
goods  bought  in  the  name  of  the  cor- 
poration by  an  ultra  vires  act  of  the 
directors.  Smacker  v.  Duncan,  10 
Pa.  Co.  430. 

[d]  DeMa  taenxzad  in  •zoesa  of 
■totntory  UaMUty.— The  fact  that 
officers  of  a  corporation  incurred 
debts  or  issued  bonds  on  its  behalf  in 


excess  of  the  statutory  limitation 
does  not  render  the  stockholders 
liable  for  such  excess.  Langan  v. 
Iowa,  eta,  (>onstr.  Co.,  49  Iowa  317; 
Raymond  v.  Spring  Orove,  etc.,  R. 
Co.,  10  Oh.  Dec.  (Reprint)  416,  81 
CincLBul  103. 

[e]  Keanlnr  of  wotA  "Ahm"  1a 
pxoTUloa  Imposing  added  UabiUty..— 

(1)  The  word  "dues"  in  such  a  pro- 
vision makes  the  stockholders  liable 
for  all  contracted  llabilttles  of  the 
corporation,  but  not  for  unauthorized 
or  ultra  vires  engagements  made  by 
Us  officers  (Ward  v.  Joslln,  100  Fed. 
676   Caff  106  Fed.  224,  44  CCA  466]), 

(2)  even  though  the  corporation  Itself 
may  be  estopped  from  repudiating 
the  contract  by  reason  of  having  re- 
ceived the  beneflt  of  it  (Ward  v.  Jos- 
lln. 106  Fed.  224,  44  CCA  456  [aff  186 
n.  S.  142,  22  set  807.  46  L.  ed.  10931). 

61.  Ward  v.  Joslln.  186  U.  S.  142, 
22  sot  807,  46  L.  ed.  1093. 

ea.  Medlll  v.  Collier,  16  Oh.  St. 
699:  Kearny  v.  Buttles,  1  Oh.  St.  362. 

63.  Schrader  v.  Manufacturers' 
Nat.  Bank,  133  U.  S.  67,  10  SCit  238. 
33  L.  ed.  664;  Richmond  v.  Irons,  121 
U.  S.  27,  7  set  788,  30  L.  ed.  864;  As- 
sets Realization  Co.  v.  Howard,  70 
Misc.  651,  127  NTS  780. 

[a]  Taw  there  Is  no  authority  in 
directors  of  a  bank  after  it  has  gone 
into  liquidation  to  transact  any  busi- 
ness which  will  bind  the  stockholder 
except  such  as  Is  implied  in  the  duty 
of  liquidation  and  where  the  presi- 
dent of  the  bank  after  it  has  gone 
Into  liquidation  attempts  to  continue 
the  bajik's  liability  on  a  guaranty, 
his  acts  in  this  regard  in  no  way 
affect  the  liability  of  stockholders. 
Schrader  v.  Manufacturers'  Nat. 
Bank,  133  U.  S.  67.  10  SCt  238,  S3  L. 
ed.  564. 

Ofc  Lovegrove  v.  Hunt.  68  Me.  9 
(where  it  was  said:  "The  object  of 
this  provision  Is  apparent.  It  was  to 
protect  the  public  by  making  the  cor- 

fiorators  personally  liable  for  the 
Uegal  acts  of  the  officers  of  the  cor- 
poration. It  was  to  enforce  prudent 
management  under  a  penalty.  It  was 
to  compel  corporators  to  look  after 
the  doings  of  the  officers  of  the  cor- 
poration, and  see  that  they  neither 
neglect  their  duties,  mismanage  its 
funds,  nor  violate  the  law.  The  leg- 
islature deemed  it  more  Just  that  the 
loss  resulting  from  official  misman- 
atrement  should  fall  upon  those  who 
Intrusted  the  affairs  of  the  corpora- 
tion to  the  hands  of  incompetent, 
negligent,  or  dishonest  officials,  than 
upon  Individuals  who  had  nothing  to 
do  with  their  appointment,  and  who 
could  not  enforce  their  removal"). 

6B.  Moss  V.  Oakley.  2  Hill  (N.  T.) 
266;  Moss  V.  Averell.  10  N.  T.  449. 

66.  Borland  v.  Haven,  37  Fed.  394, 
13  Sawy.  651  [app  dlsm  169  U.  S.  266, 
16   SCt   1039,   40  L.  ed.  1401. 

67.  Ooodwln     v.     American      Nat. 


Bank,  48  Conn.  650;  Fountain  v.  An- 
derson, 33  Chi.  372;  Shaw  v.  Spencer, 
100  Mass.  '32*,  97  AmD  107,  1  AmR 
116;  Ashton  V.  Atlantic  Bank.  S  Allen 
(Mass.)  127;  Mason  v.  Bank  of  Com- 
merce, 16  Mo,  A.  275. 

68.  See  statutory  provisions;  and 
cases  infra  this  and  following  sec- 
tions. 

FvsfMNBoe  to  labor  «i^*™p  oa  lap 
solveaoy  see  infra  XV. 

69.  In  re  Smith  Middlings  Purifier 
Co..  83  Mich.  613,  47  NW  342;  Peck  v. 
Miller,  39  Mich.  594:  Bristor  v. 
Smith,,  168  N,  T.  167,  53  NB  42;  Far- 
num  V.  Harrison,  167  App.  Dlv.  704, 
162  NTS  836  [aff  218  N.  T.  672  mem, 
173  NB  1066  mem].  Ck>mpare  Hill  v. 
Spencer,  61  N.  T.  274  [rev  >4  N.  Y. 
Super.  304]  (where  it  was  said  that 
the  word  "servant"  as  used  in  a 
statute  making  the  stockholders  of  a 
corporation  organized  thereunder 
liable  for  services  performed  for  the 
corporation  by  Its  laborers,  servants, 
etc..  Is  not  to  be  taken  in  its  broadest 
and  most  comprehensive  sense,  nor  in 
its  most  limited  and  restricted  sense, 
but  should  be  construed  In  connection 
with  the  words  "laborers"  and  "ap- 
prentices" with  which  It  Is  associated 
so  as  to  apply  to  a  person  employed 
to  devote  his  time  and  render  ois 
services  In  the  performance  of  work 
similar  in  its  general  character  to 
that  done  by  laborers  and  ap- 
prentices). 

ta]  AMtlgntm  of  olalm. — Where  or- 
ders for  goods  are  given  in  payment 
of  labor  claims  a  third  person  ac- 
cepting such  orders,  paying  the  la- 
borers the  goods  thereon,  cannot  en- 
force the  individual  liability  of  stock- 
holders for  labor  claims  as  an 
assignee  thereof  where  the  apparent 
understanding  was  that  the  orders  of 
the  corporation  should  be  received 
and  honored  and  that  there  should  be 
a  monthly  settlement  at  which  the 
corporation  should  pay  the  amount  of 
such  orders.  Beecher  v.  Dacey,  46 
Mich.  92,  7  NW  689. 

70.  Bristor  v.  Smith,  168  N.  T. 
167,  53  NB  42;  McMahon  v.  Macy,  61 
N.  V.  155. 

la]     Vraveliar    aaleswan (1)    A 

traveling  salesman  employed  by  a 
corporation  Is  not  a  "laborer"  within 
the  protection  of  a  constitutional  pro- 
vision of  this  nature.  Jones  v.  Avery. 
60  Mich.  826,  16  NW  494.  (2)  If  a 
traveling  salesman  spends  part  of  the 
time  on  the  road  selling  goods,  mak- 
ing collections,  etc..  and  the  rest  of 
the  time  working  in  a  store,  shlpplnir 
and  receiving  goods,  moving  and 
handling  stock,  making  sales,  and 
collecting  bills  in  the  city,  he  is  a 
"clerk"  within  the  meaning  of  such  a 
statute.  Hand  v.  Ole,  88  Tenn.  400, 
12   SW  922.  7  LRA   96. 

71.  Bristor  v.  Smith,  168  N.  T.  157. 
63  NB  42;  Famum  v.  Harrison,  1(7 
App.   Dlv.  704.   162  NTS  836   [ajff  218 
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terms  of  hia  ondertakingJ*  They  are  nsually  ooii> 
fined  to  the  olaimg  of  persons  performing  services 
in  subordinate  positions.^'  The  purpose  of  this 
l^slation,  it  has  been  said,  is  to  throw  a  special 
protection  around  that  class  of  persons  who  are 
actually  performing  the  manual  labor  of  corpora- 
tions,^* to  secure  the  claims  of  laborers  whose  wages 
are  not  very  high,  but  whose  means  are  not  generally 
such  that  th^  can  avoid  suffering  unless  they  are 
secured." 

Peraons  who  work  hy  the  piece.  Such  statutes 
include  those  who  work  by  the  piece  as  well  as  those 
who  work  by  the  day,  week,  or  mouth.''* 

A  corporation  aggregate  cannot  be  the  "em- 
ployee" of  another  corporation  within  the  meaning 
of  such  a  statute.^' 

Labor  performed  ontside  state.  The  liability 
created  by  such  a  statute  extends  to  the  protection 
of  laborers  where  labor  is  performed  outside  the 
state  within  which  the  corporation  existed.'^ 

Labor  only  partly  performed  by  claimant.  Where 
an  inseparable  part  of  a  claim  against  a  railroad 
corporation  is  for  labor  not  performed  by  the  claim- 
ant himself  this  is  not  a  debt  due  a  laborer  under 
the  statute.''*  ' 

Application  of  payments  by  laborer.  Where  the 
statute  limits  the  remedy  of  the  servant  or  laborer 
to  debts  due  for  wages,  not  exceeding  six  months 
in  any  one  ease,^°  and  the  corporation  keeps  a  run- 
ning account  with  a  laborer,  and  no  particular  appli- 
cation of  an  amount  paid  him  within  six  months  is 
made,  he  may  apply  it  in  payment  of  wages  first 
earned  by  him.*^ 

[$  1608]  (2)  Managers,  Superintendents,  and 
Foremen.  Ordinarily  persons  employed  in  a  mana- 
gerial or  executive  capacity  are  not  regarded  as 
f  aUing  within  the  intent  of  the  statutes  of  this  char- 
acter."* A  bookkeeper  and  general  manager  is  not 
a  "laborer,  servant  or  apprentice."'*  An  assistant 
to  a  foreign  agent  of  a  corporation,  who  in  the 


agent's  absence  has  general  superintendence  of  the 
businiess  of  the  corporation  covering  an  extensive 
area,  and  who  receives  a  large  monthly  salary,  is  not 
a  "laborer  or  servant."**  The  superintendent  of  a 
mining  corporation  is  not  within  the  term  "labor- 
ers, servants,  clerks,  and  operatives.  "*°  A  person 
employed  at  a  salary  to  perform  the  duties  of  the 
agent  having  superintendence  of  the  affaira  of  a 
gold  mining  corporation  during  the  absence  of  such 
agent  is  not  a  "laborer"  or  "servant."*'  And  a 
mining  superintendent  in  charge  of  a  mine  located 
in  another  county  from  the  principal  place  of  -busi- 
ness of  the  corporation  clothed  with  authority  to 
contract  for  supplies,  ores,  workmen,  etc.,  is  not  a 
"laborer,  servant  or  operative."*^  And  it  has  been 
held  that  the  fact  that  persons  of  this  class  perform 
some  manual  labor  which  is  merely  incidental  t^ 
their  position  does  not  bring  them  within  the  mean- 
ing of  the  statutes.**  On  the  other  hand  an  over- 
seer whose  duties  require  him  to  perform  manual 
labor  regularly  with  the  men  whom  he  oversees  and 
some  of  whose  work  is  also  menial,  is  both  a  "labor- 
er" and  "servant;"**  and  so  is  one  who  acts  as 
superintendent  in  the  absence  of  the  regxdar  ofiQcer, 
but  who  works  with  the  men  when  such  officer  is 
present.*"  One  employed  as  foreman  of  a  factory, 
but  who  keeps  the  time  of  the  hands,  solicits  orders, 
and  does  whatever  else  he  is  told  to  do  by  the  super- 
intendent, is  a  "servant."*^  A  person  engaged  to 
perform  manual  work  at  a  daily  wage  and  who  is 
actually  occupied  in  doing  such  work  is  a  "laborer," 
although  being  a  workman  of  superior  capacity  he 
is  also  intrusted  with  the  supervision  of  other  work- 
men and  to  that  extent  fills  the  position  of  a  "boss," 
or  foreman.*'  And  it  has  also  been  held  that  a 
superintendent  or  foreman  of  works  is  within  the 
protection  of  statutes  making  stockholders  person- 
ally liable  for  debts  owing  to  "clerks,"  "servants," 
and  "laborers,"**  and  that  the  boss  of  a  gang  of 
.  miners  is  within  the  meaning  of  the  terms  "miners, 


N.  T.  672  mem,  17S  NB  1066  meml. 

79.  In  re  Smith  HlddllnKS  Purlfler 
Cq^88  Mich.  61S,  47  NW  J42. 

73.  Brtstor  v.  Smith,  158  N.  T.  167, 
S3  NB  it. 

[a]  isrtrtMit  •Oltor  mUI  np«rt«r. 
^-Such  statutes  extend  to  bookish  or 
liberal  labor,  and  bring:  within  their 
protection  an  assistant  city  editor 
and  reporter,  under  the  designation 
af  "laborer."  Harris  v.  Norvell,  1 
AbbNCas  (N.  T.)  127. 

[b]  BotflSkeeper. — ^A  mere  book- 
keeper, having  no  other  duties  to  per- 
form than  such  as  shall  pertain  to  his 
position,  is  a  "servant  within  the 
protection  of  such  a  statute.  Far- 
num  V.  Harrison,  167  App.  Dlv.  704, 
162  NTS  836  [aff  218  N.  T.  672  mem, 
178  NB  1056  meml:  Chapman  v.  Chu- 
mar.  4  Sllv.  Sup.  199,  7  NTS  230. 

7'fc  Alkln  T.  ^Wasson,  24  N.  T.  482: 
Dean  v.  DeWolf,  16  Hun  186  [aff  86 
N.  T.  626  mem]. 

[a]  "Xannal"  or  MBMBjal"  wt- 
vloea  are  intended.  Wakefleld  v. 
Pargo,  90  N.  T.  213. 

7S.  Peck  v.  Miller,  89  Mich.  694; 
Bristor  v.  Smith,  168  N.  T.  167,  169, 
63  NE  42. 

"The  statute  was  a  continuation  of 

ftrevlous  legislation,  which  had  for 
to  object  the  protection  of  those  who 
earned  their  living  by  manual  labor, 
and  not  by  professional  services,  and 
who  were  supposed  to  be  the  least 
able  to  protect  themselves.  To  such 
persons,  and  to  all  who  became  em- 
ployed in  subordinate  and  humble  ca- 
pacities and  to  whom  the  hardship 
would  be  great,  if  their  wages  or 
salaries  were  not  promptly  paid,  the 
legislative  policy  is  to  afford  the  pro- 
tection of  a  recourse  to  the  stock- 
holders of  a  company,  upon  the  lat- 
ter's    default."      Bristor    v.    Smith, 


supra. 

7S.  Thayer  v.  Hann,  2  Cush. 
(Mass.)  371  (received  materials  from 
the  corporation  and  took  them  to  his 
own  shop  and  there  worked  them  up) ; 
Selders'  App.,  46  Fa.  67. 

77.  l>ukes  V.  Love,  97  Ind.  841 
(construing  Rev.  St.  I  8869). 

78.  Clokus  V.  Holllster  Mln.  Co., 
92  Wis.  826,  66  NW  898. 

79.  McMahon  v.  Macy,  51  N.  T. 
166. 

so.    Wis.  Rev.  St.  I  1769. 

•1.  Sleeper  v.  Cloodwin,  67  Wis. 
677,  81  N-V^886. 

83.     Seo  cases  Infra  this  section. 

83.  Wakefleld  v.  Fargo,  90  N.  T. 
213  (where  It  was  said  that  the  ser- 
vices referred  to  in  such  statute  are 
menial  or  manual  services,  performed 
by  one  of  a  class  whose  members  look 
to  the  reward  of  a  day's  labor  or  ser- 
vice for  immediate  or  present  sup- 
port, from  whom  the  company  does 
not  expect  credit,  and  to  whom  Its 
future  ability  to  pay  is  of  no  cosse- 
quence,  who  are  responsible  for  no 
independent  action,  but  who  do  a 
day's  work  or  a  stated  Job  under  the 
direction  of  a  superior). 

8C  Nason  v.  Ludington,  13  Abb 
NCas  401  [aff  82  N.  T.  626  mem]. 

SB.  CocUng  v.  Ward,  (Tenn.  Ch. 
A.)  48  SW  287. 

88.  Dean  v.  De  Wolf,  16  Hun  186, 
188  [aff  82  N.  T.  626  mem]. 

"(jommon  sense  rejects  an  inter- 
pretation which  places  the  operatives 
in  a  factory,  or  the  laborers  In  a 
mine,  and  the  t>er8on  whose  duties 
relate  to  the  conduct  and  superin- 
tendence of  their  work,  under  the 
same  designation.  In  one  sense  they 
are  all  servants  or  laborers,  because 
they  render  services  or  perform  labor. 
But  'such  a   construction  would   In- 


clude the  officers  of  a  company.  Its 
attorney  and  counsellor,  and  all 
other  persons  who  should  perform 
any  sort  of  service  for  it.  That  con- 
structlon .  has  been  uniformly  re- 
jected. Who,  then,  are  laborers  and 
servantsT  A  proper  answer  to  that 
question  Is,  that  they  are  persons 
who,  in  common  parlance  and  accord- 
ing to  the  general  understanding  of 
men,  fall  under  that  appellation  in 
enumerating  the  different  classes  of 
persons  employed  by  a  corporation. 
That  test  would  exclude  the  plain- 
tiff."    Dean  v.  De  Wolf,  supra. 

87.  Krauser  v.  Ruckel,  17  Hun.  (N. 
T.)  463.  See  also  Hill  v.  Spencer,  61 
N.  T.  274  [rev  34  N.  T.  Super. 
304]  (holding  that  a  person  employed 
by  a  mining  corporation  organized 
under  such  statute  as  agent  to  'take 
charge  of  its  mines  in  another  coun- 
try with  full  power  to  control  Its 
property  and  manage  its  financial  af- 
fairs In  that  country  In  all  respects 
as  the  company  Itself  could  do  Is  not 
a  servant  within  the  meaning  of  such 
provision). 

88.  Krauser  v.  Ruckel,  17  Hun  (N. 
T.)  463;  Dean  v.  DeWoIf,  16  Hun  186 
[aff  82   N.  T.   626   mem]. 

89.  Hovey  v.  Ten  Broeck.  26  N.  T. 
Super.   316. 

80.  Vlnoent  v.  Bamford,  83  N.  T. 
Super.  606,  42  HowPr  109,  12  AbbPr 
NS  252. 

91.  Short  V.  Medberry,  29  Hun 
(N.  T.)  39. 

99.  Fee  v.  Turner,  13  Que.  K.  B. 
436. 

83.  Sleeper  v.  (Soodwln,  67  Wis. 
677,  691,  31  NW  336  (In  contrasting 
this  statute  with  the  statute  of  an- 
other state  in  which  the  word  "ap- 
prentice" Is  used,  it  was  said:  "In 
our  statute  we  have  the  word  'clerk,' 
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qnarrymeo),  and  other  laboroM."**' 

[$  1609]  (S)  Independent  Oontneton  and  Em- 
ployees Thereof.  The  statute^  do  not  ordinarily  ex- 
tend to  the  protection  of  independent  contractors," 
or  laborers  hired  by  them,"  although  employed 
npon  the  works  of  the  corporation. 

[f  16101  (4)  Professional  Services.  It  is  gen- 
erally held  that  the  statutes  do  not  extend  to  the 
protection  of  j^rsons  whose  labor  or  service  is  of  a 
professional  or  qnasi  professional  character,*'  such 
as  an  attorney  at  law,'*  although  performing  ser- 
vices-for  the  corporation  at  a  weekly  stipend.**  And 
this  is  especially  true  where  he  is  not  employed  to 
\the  exclusion  of  other  clients.^  Also  statutes  and 
constitutional  provisions  of  this  kind  using  the  word 
"labor"  or  "laborer"  do  not  extend  to  the  protec- 
tion of  such  professional  laborers  as  the  chief  engi- 
neer of  a  railway  company,*  a  consulting  engineer,' 
or  a  civil  engineer.*  There  are  decisions  however 
which  are  obviously  in  conflict  with  the  foregoing 
views.  Thus  it  has  been  broadly  laid  down  that 
"all  persons  employed  in  the  service  of  the  company 
who  have  not  a  different  proper  and  distinctive 
appellation  such  as  officers  and  agents  of  the  com- 
pany," are  "laborers  and  servants,"  as  for  in- 
stance civil  engineers,  master  mechanics,  and  con- 
ductors." And  it  has  been  held  that  a  civil  engineer 


or  traveling  agent  employed  at  a  fixed  salary  is  a 
"servant"  within  the  meaning  of  a  statute  using 
that  term.* 

[i.  1611]  (5)  Ofilcers  and  Stockholders.  There 
is  some  conflict  of  authority  as  to  whether  the  stat- 
utes are  intended  to  give  a  remedy  to  one  stock- 
holder against  another.  In  one  decision  the  negative 
view  is  maintained.''  But  another  decision  impliedly 
recognizes  this  right  and  holds  that  a  charter  pro- 
viding that  the  stockholders  shall  be  individually 
liable  for  all  moneys  due  servants  of  the  company, 
if  the  corporation  becomes  insolvent,  does  not  render 
a  stockholder  liable  for  the  entire  amount  due  for 
the  services  of  a  servant  who  is  also  a  stockholder. 
The  latter  has  simply  a  right  to  compel  contribu- 
tion.' The  secretary  of  the  corporation  does  not 
enjoy  the  protection  of  such  a  statute,  although  in 
addition  to  his  duties  as  secretary  he  performs  the 
duties  of  bookkeeper.* 

[$  1612]  d.  Claims  or  Judgments  Arising  from 
Tort— (1)  In  General.  Individual  liability  has  been 
imposed  on  stockholders  for  unliquidated  claims 
arising  out  of  tort  under  statutes  making  them  lia- 
ble for  corporate  "debts  and  liabilities"^"  or  "acts 
and  contracts"**  and  ^ven  for  "debts  contracted,"" 
although  as  to  the  latter  there  is  authority  to  the 
contrary,**  so  the  stockholder  may  be  individually 


Instead  of  'apprentice,'  showing 
clearly  that  it  was  Intended  to  secure 
the  benefits  of  the  acts  to  servants 
and  laborers  who  are  not  usually 
termed  either  menial  servants  or 
manual  laborers  in  the  ordinary  sense 
of  these  terms.  In  fact,  It  can  hardly 
be  said  that  a  corporation,  as  such, 
could,  have  menial  servants.  A  clerk 
is  not  a  menial  servant  nor,  as  or- 
dinarily nnderstood,  a  manual  laborer. 
Under  our  statute,  therefore,  It  can- 
not be  said  that  it  was  Intended  to 
restri&t  the  claimants  to  such  as  per- 
formed manual  labor  only;  and  a  fore- 
man in  a  manufacturlnj?  corporation, 
althojieb  be  may  not  perform  manual 
labor,  is,  within  the  spirit  of  the  law 
ad  well  as  within  the  letter,  a  ser- 
vant of  the  corporation"). 

94.  Thomas  v.  Bevans,  2  LuzLeg 
Obs  (Pa.)  99. 

BS.  Taylor  v.  Man  waring,  48  Mich. 
171,  12  NW  28;  Peck  v.  Miller,  39 
Mich.  594;  Aikin  v.  Wasson,  24  N.  T. 
482:  Moyer  v.  Pennsylvania  Slate  Co., 
71  ta.  298. 

[a]  In  support  of  the  nil*  it  was 
said:  "The  natural  meaning;  of  the 
provision  in  question  is  that  the  work 
must  be  performed  for  the  company, 
and  create  a  company  liability  to  the 

Jiorson  who  performs  It.  If  the  labor 
h  not  performed  for  the'company  but 
for  some  one  else  with  whom  the  oom- 
pBny  is  in  contract  relations,  it  re- 
quires some  expansion  of  the  lan- 
Kuage  to  reach  the  middle  man,  and 
this  would  not  be  allowable  unless 
upon  plain  evidence  of  such  an  in- 
tent'* Peck  V.  Miller,  39  Mich.  E94, 
£98. 

[b]  Am  tor  Instaaoei  (DA  con- 
tractor for  the  buildlns  of  a  railway. 
Alkin  V.  Wasson,  24  N.  T.  482;  Bout- 
well  V.  Townsend,  87  Barb.  (N.  T.) 
205.  To  the  same  effect  under  the 
Michigan  statute  see  Peck  v.  Miller, 
39  Mich.  594.  (2)  A  contractor  who 
has  engaged  to  carry  on  certain  quar- 
rylDE;  operations  at  his  own  expense 
for  a  period  of  years.  In  a  quarry 
owned  by  the  corporation,  and  to  de- 
liver the  rock  so  quarried  to  the  cor- 
T)oratton  at  certain  rates.  Taylor  v. 
Manwarlng,  48  Mich.  171,  12   NW  28. 

[c]  One  who  has  contraoted  for 
labor  to  be  performed  by  his  team  of 
horses  (1)  is  not  entitled  to  the  bene- 
fit of  the  statute.  Balch  v.  New  York, 
etc.,  R.  Co..  48  N.  Y.  521.  For  ana- 
logous decisions  see  Wentroth's  App., 
82  Pa.  469.  (2)  But  the  reverse  was 
held  by  the  supreme  court  of  Wiscon- 


sin in  Hogan  v.  Cushing,  49  Wis. 
169,  6  NW  490  (in  respect  of  a  stat- 
ute grivlng  a  lien  "for  labor  and  serv- 
ices upon  logs"). 

[d]  A  teamster  using  his  own 
team  and  haullns;  material  for  com- 

Sensatlon  basea  on  the  amount 
auled.  Is  not  laborer  or  workman. 
Moyer  v.  Pennsylvania  Slate  Co.,  71 
Pa    298 

M.  Oallaghar  v.  Ashby,  26  Barb. 
(N.  T.)  148. 

•7.  Adams  v.  Goodrich,  S6  Oa.  233: 
Whitaker  v.  Smith,  81  N.  C.  340,  31 
AmR  603;  Pennsylvania,  etc.,  R.  Co. 
V.  Leuffer.  84  Pa.  168.  24  AmR  189. 

96.  Brlstor  v.  Smith,  158  N.  Y.  167. 
160,  63  NE  42  jaff  29  App.  Dlv.  624 
mem,  62  NYS  1138  mem  (aff  22  Misc. 
66,  49  NYS  404),  and  dist  Boyd  v.  Gor- 
man, 157  N.  Y.  365,  62  NE  113]. 

"The  only  effect  of  that  agreement, 
so  far  as  it  bore  upon  their  relations, 
was  to  secure  to  each  permanency  In 
the  relation  of  attorney  and  client 
and  certainty  as  to  the  measure  of 
compensation.  The  lawyer  does  not 
lessen  the  dignity  and  Independence 
of  his  position  toward  his  client,  or 
In  the  community,  by  making  such 
an  agreement.  He  does  not,  thereby, 
descend  into  that  Inferior  and  sub- 
ordinate class  of  persons  who,  being 
continuously  employed  ia  the  cor- 
porate business  for  a  compensation 
paid  In  waees,  or  in  salaries,  and  be- 
ing under  the  orders  of  the  managers 
of   the   corporation,    are    usually   re- 

garded  as  Its  servants  or  employees.** 
:rlstor  v.  Smith,  supra. 
99.     Brlstor  v.  Kretz,  22  Misc.  55. 
49  NYS  404   [aff  29  App.  Div.  824,  52 
NYS  1138    (aJf  168  N.  Y.  167,  63  NB 
42)]. 

\  Brlstor  V.  Kretz,  22  Misc.  65. 
49  NYS  404  [aft  29  App.  Div.  624,  62 
NTS  1138  (tOt  168  N.  T.  167.  63  NE 
42)]. 

2.  Brockway  v.  Innes,  89  Mich.  47, 
33  AmR  348.    • 

3.  Ericsson  ▼.  Brown,  38  Barb.  (N. 
T.)  390. 

4.  Pennsylvania,  etc.,  R.  Co.  ▼. 
Leuffer.   84  Pa.   168,  24  AmR  189.      ^ 

5.  Conant  v.  Van  Schalck,  24  Barb. 
(N.  T.)    87.  99. 

e.  Williamson  v.  Wadsworth.  49 
Barb.  (N.  Y.)  294  (this  decision  Is 
based  on  Richardson  v.  Abendroth,  43 
Barb.  (N.  Y.)  162  [holding  that  the 
secretary  of  a  manufacturing  corpo- 
ration is  a  "servant"  within  the 
statute]  which  was  subsequently 
overruled    in    Coflln    v.    Reynolds,    37 


N.  Y.  640). 
7.    Richardson    v.    Abendroth,    43 

Barb.   (N.  Y.)  162. 

a.  Cocking  V.  Ward,  (Tenn.)  48 
S'W  287 

9.  Coffin  V.  Reynolds.  37  N.  Y.  640 
roverr  Richardson  v.  Abendroth,  43 
Barb.  (N.  Y.)  162,  and  cit  Viele  v. 
Wells,  »  AbbNCas  (N.  Y.)  277J. 

10.  Lininger  v.  Botsford,  32  C^L 
A.  386,  388,  163  P  63  (where  It  was 
said:  "The  provisions  here  involved 
are  remedial  In  character,  and  should 
receive  a  liberal  construction,  one 
which  will  Include  within-  its  scope 
as  well  a  demand  for  damages  for  a 
tort  as  a  claim  for  a  debt  arising 
upon  contract");  Damiano  v.  Bunting, 
(Cal.  A.)  181  P  232. 

11.  Kelly  V.  Clark,  21  Mont.  291. 
63  P  959,  69  AmSR  668,  42  LRA  821. 

12.  Carver  v.  Bralntree  Mfg.  (^, 
6  F.  Cas.  No.  2,486,  2  Story  432,  3 
Robb  Pat.  Cbls.  141  (demand  for  un- 
liquidated damages  for  the  infringe- 


V.  Kell 


Horey,  21  Piolt.  (Mass.)  417;  Dryden 
Kellogg,  2  Mo.  A.  87. 
[a]    &    rapport     of    thla     view 

Story,  J.,  said:  "1  follow  out  the 
doctrine  of  the  case  of  Mill  Dam  Fdy. 
V.  Hovey,  21  Pick.  (Mass.)  417,  which, 
as  far  as  it  goes,  disclaims  the  in- 
terpretation of  the  word,  'debt'  as 
limited  to  contracts  for  the  payment 
of  determinate  sums  of  money.  Pass, 
ing  that  line,  it  does  not, seem  to  me 
easy  to  say,  that  If  cases  of  un- 
liquidated damages  may  be  treated 
as  debts,  because  they  end  In  thh 
ascertainment  '  of  a  fixed  sum  of 
money,  that  we  are  at  liberty  to  say, 
that  the  doctrine  Is  not  equally  ap- 
plicable to  all  cases  of  unliquidated 
damages,  whether  arising  ex  con- 
tractu or  ex  delicto.  If  ultimately  it 
ends  in  a  debt,  as  a  judgment  for 
damages  does,  that  case  asserts,  that 
its  character  as'  a  debt  relates  back 
to  Its  origin.  ...  If  the  transaction 
occurs  while  a  person  is  a  member 
of  the  corporation,  i-nd  he  would.  If 
he  remained  a  member,  be  liable  for 
the  ultimate  debt  adjudged,  it  msiT 
well  be  treated  as  an  inchoate  debt 
consummated  by  the  Judgment."  Car- 
ver V.  Bralntree  Mfe.  Ck>.,  6  F.  Cas. 
No.   2,485.   2  Story  482,   451. 

13.  Heacock  v.  Sherman,  14  Wend. 
(N.  Y.)  58,  60  (In  reaching  this  con- 
clusion the  court  conceded  that  the 
term  "demand"  was  broad  enough 
standing  alone  to  embrace  a  claim  of 
this    nature:    however.    It    was    hem 


For  later  cases, developments  and  ohaagM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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liable  for  a  judgment  if^ainst  the  eorporation  for 
tort  imder  a  statute  impoging  liability  for  "acts 
and  contracts,"^*  and  it  has  been  held  that,  where 
statutes  impose  liability  on  stockholders  of  a  eor- 
poration for  " debts''^*  or  "indebtedness"  of  the 
oorporation,^*  the  provisions  are  broad  enough  to 
include  judgments  against  a  eorporation  founded  on 
tort  to  the  same  extent  as  judgments  founded  on 
contraet.  A  judgment  against  a  corporation  for  a 
tort  committed  by  it  affords  no  ground  of  action 
ag^ainst  a  stockholder  where  the  statute  under  which 
the  liability  is  sought  to  be  enforced  uses  the  words 
"debts  contracted,"*^  or  "debts  contracted"  and 
"debts  existent,"*^  or  where  the  statute  makes  the 
stoekholders  of  a  corporation  personally  liable  "to 
its  creditors,"  and  in  describing  the  debt  uses  the 
words  "contracted"  and  "becomes  due."" 

[$1613]  (2)  Liability  nndar  Penal  Statptes. 
No  liability  is  imposed  on  stoekholders  for  onliqui- 
dated  damages  for  a  tort  by  a  statute  providing  that 
it  shall  be  a  condition,  upon  which  promoters  and 
managers  of  a  corporation  may  do  business  without 
personal  liability,  that  the  corporation  shall  publish 
annually  a  true  statement  of  the  amount  of  "all 
the  existing  debts  of  the  corporation."'"  So  a  judg- 
ment for  damages  against  a  corporation  for  a  tort 
imposes  no  individual  liability  on  stockholders  un- 
der a  statute  which  makes  the  stockholdegrs  jointly 
and  severally  liable  if  the  eorporation  fails  to  giv« 


annually  an  aoeonnt  of  all  existing  debts  of  the 
corporation,  since  a  demand  against  a  corporation 
for  damages  caused  by  its  negligence  is  not  a  debt 
of  the  corporation.*^  And  it  has  been  held  that  a 
cause  of  action  given  to  creditors  against  persons 
who  organize  a  company  and  transact  business  in  its 
name  before  minimum  capital  stock  has  been  sub- 
scribed does  not  include  an  action  by  one  whose 
claim  or  demand  against  the  corporation  is  ex  delicto 
and  does  not  spring  from  contract  express  or  im- 
plied.** The  term  "creditor"  as  used  in  the  statute, 
it  was  said,  is  used  in  its  more  circumscribed  and 
ordinary  meaning  as  denoting  the  holder  of  an  obli- 
gation arising  ex  contractu.*' 

[i  1614]  (3)  Under  Oonstitntional  and  Statu- 
tory Provisions  Using  Term  "Dues."  According  to 
the  weight  of  authority,  where  constitutional  pro- 
visions require  "dues  from  corporations"  to  be 
secured  by  the  individual  liability  of  the  stock- 
holders, this  individual  liability  extends  to  judg- 
ments against  corporations  on  demands  arising  out 
of  torts.**  And  statutes  which  are  enacted  to  carry 
out  a  provision  of  this  character  are  to  be  construed 
in  a  broad  sense  as  including  damages  for  torts  as 
well  as  debts  by  contract,  although  the  statutes  re- 
fer to  "debts"  in  describing  the  obligation  for 
which  stockholders  shall  be  held,*°  or  refer  to  the 
claimants  as  "creditors."**  However,  federal  decis- 
ions construing  constitutional  and  statutory  provis- 


that  the  whole  statute  muat  be  con- 
strued together  that  the  word 
"demand"  was  undoubtedly  limited 
by  the  subsequent  phrase  "the  debt 
accrued;"  and  that  "damage  arising 
upon  tort  Is  not  a  debt  accrued,  with- 
in any  reasonable  constrnotlpn  ot  that 
term"). 

14.  Kelly  V.  Clark  Co.,  2t  Mont. 
291,  53  F  959,  69  AmSR  668,  42 
L.RA  621  (where  it  was  said:  "All 
acts  of  and  contracts  by  the  cor- 
I>oratlon"  are  very  comprehensive 
words,  and  certainly  altord  no  ground 
'Whereon  the  courts  can  exclude 
acts  of  wrouK  Independent  of  con- 
tract). 

15.  In  re  Putnam,  193  Fed.  464, 
469  [cit  Cyc];  Cohen  v.  Toy  Gun  Mfg. 
Co.,  172  111.  A.  330. 

le.  Powell  V.  Oregonlan  R.  Co.,  86 
Fed.  726,  13  Sawy.  536,  2  LRA  270. 

17.  Bohn  V.  Brown,  33  Mich.  2B7. 

18.  Avery  v.  McClure,  94  Miss.  172, 
191,  47  S  901,  22  LRANS  256,  19  Ann 
Cas  134  (where  it  was  held  that  an 
Infringement  of  a  patent  is  a  tort 
and  there  can  be  no  recovery  upon 
the  theory  that  the  damages  were 
awarded  for  any  breach  of  an  Im- 
plied contract). 

"These  statutes  proceed  upon  the 
theory  that  any  one  extending  credit 
to  the  corporation  has  a  right  to  pre- 
sume conclusively  that  the  stock  sub- 
scribed has  been  fully  paid  in,  that 
the  capital  stock  of  an  insolvent  con- 
cern shall  not  be  distributed  in  divi- 
dends, and  that  the  corporation  shall 
not  contract  debts  in  excess  of  its 
capital  stock.  As  to  these  matters 
thedlrectora  and  stockholders  are  held 
liable;  but  it  surely  never  was  in- 
tended that  the  consequences  of  torti- 
ous conduct  on  the  part  of  the  cor- 
poration or  its  agent  should  be  vis- 
ited upon  the  stockholders.  Such  de- 
mands are  necessarily  unliquidated, 
and  no  corporation  would  be  war- 
ranted In  declaring  dividends,  since 
It  would  be  impossible  to  say  with 
certainty  that  a  Judgment  for  tort 
might  not  arise  which  would  render 
the  corporation  insolvent.  The  word 
'debts'  should  be  construed  according 
to  its  common  and  usually  under- 
stood slgniflcance.  and.  so  construing 
It,  we  think  the  learned  court  below 
correctly  denied  Its  application  to  a 
Judgment  for  tort"  Avery  v.  Mc- 
Clure, supra. 

19.  Doyle  v.  KtmbaU,  8S  Misc.  431, 


52  NTS  195  (where  it  was  said  that 
the  natural  import  of  all  this 
language,  taken  together,  would  seem 
to  be  that  the  claims  contemplated 
were  ordinary  debts  voluntarily  con- 
tracted by  the  corporation,  and  be- 
coming due  at  some  given  time,  rath- 
er than  an  Involuntary  obligation  Im- 
posed upon  the  corporation  by  some 
negligent  or  tortious  act). 

30.  Doollttle  V.  Marsh,  11  Nebr. 
243,  244,  9  NW  64  (applying  the  prin- 
ciple to  an  action  for  a  personal  in- 
jury inflicted  upon  a  passenger,  it 
was  said  in  this  case  that:  "The  only 
useful  end  which  such  statement  can 
servei  is  to  furnish  persons  about  to 
give  such  corporation  credit  a  basis 
of  information  for  their  guidance. 
The  tangible  personal  property  of 
the  corporation  shows  for  itself,  its 
real  estate  «an  be  learned  from  the 
records,  but  in  order  to  be  enabled  to 
properly  rate  its  credit,  one  must 
know  ttuB  amount  of  its  debts.  Per- 
sons about  to  deal  with  others,  be 
they  corporations  or  natural  persons, 
usually  resort  to  all  convenient 
sources  for  information  as  to  their 
credit.  But  it  is  quite  unheard  of 
for  a  person  about  to  become  a  pas- 
senger on  a  street  railroad  or  other 
railroad,  stage  coach,  or  steamboat, 
or  guest  at  an  hotel,  to  stop  to  en- 
quire whether  the  owners  were  able 
to  respond  in  damages  in  case  of  the 
death,  maiming,  or  robbery  of  such 
passenger  or  guest,  by  reason  of  the 
negligence  of  the  servants  of  such 
owners"). 

31.  Cable  V.  McCune.  26  Ho.  371, 
380,  383,  72  Am  214  (Judgment  for 
damages'  for  the  negligent  sinking  of 
a  steamboat;  in  this  case  stress  is 
laid  on  the  nature  of  the  statute,  and 
the  court  said:  "Our  opinion  in  this 
case  is  based  entirely  upon  the  penal 
character  of  the  statute.  .  ...  Un- 
fortunately there  are  some  words — 
and  this  word  'debt'  is  perhaps  one 
of  them — the  popular  meaning  of 
which  is  unsettled  and  fluctuating 
and  hard  to  be.  ascertained.  Where 
there  is  room  for  doubt  and  the 
statute  is  penal,  the  safer  rule  is  to 
adhere  to  that  limited  and  deflnlte 
sense  to  which  long  e.itablished  legal 
usage  has  restricted  it").  For  an  an- 
alagous  decision  relating  to  liability 
of  directcrs  see  Cable  v.  Qaty,  34  Mo. 
573,  86  AmD  126  (which  applies  the 
rule  enunciated  in  C^ble  v.  McCune, 
supra). 


aa.     Howard  v.  Liong,  142  Oa.  789, 
83  SK  852. 
83.    Howard  ▼.  lioner.  142  Ga.  789, 

83  SB  852. 

34.  Henley  v.  Myers,  76  Kan.  728, 
93  P  168,  173,  17  LRANS  779;  Rogers 
V.  Stag  Min.  Co.,  185  Mo.  A.  659,  171 
SW  676;  Rider  v.  Fritchey,  49  Oh.  St. 
286,  30  NE  692:  Flenniken  v.  Mar- 
shall, 48  &  C.  80,  20  SB  788.  28  LRA 
402. 

[a]  Xb  Boppozt  of  tfela  Ttow  the 
court  after  an  extended  argument 
concluded  that  the  provision  was 
remedial  in  character  and  said  that  it 
was  the  intent  to  place  on  the  stock- 
holders responsibility  for  the  acts  of 
the  corporation  and  tliat  "having  in 
mind  this  general  intent,  and  the  pro- 
vision being  remedial,  it  should  .  .  . 
be  construed  with  a  view  to  remove 
the  evil  and  extend  the  benefit  pro- 
posed. ...  It  would  seem  to 
be  the  undoubted  duty  of  the  court 
to  give  the  word  'dues'  as  found  in 
the  section  quoted,  such  construction 
as  win  secure  the  apparent  object  of 
the  constitution-makers  in  its  adop- 
tion. Constitutions  are  necessarily 
couched  in  terse  language,  and  we 
look  there  for  the  use  of  words  in. 
a  broad,  comprehensive  sense.  .  .  . 
It  is  dlfflcult  to  see  any  reason  why 
the  framers  of  the  constitution  should 
Intend  to  afford  one  who  gives  credit 
for  goods  or  money  to  a  corporation 
a  right  to  demand  compensation  of 
the  stockholders  in  case  of  insol- 
vency, and  deny  a  like  right  to  one 
who  intrusts  it  with  the  care  of  his 
person,  as  in  the  case  of  a  passenger, 
or  to  one  even  a  stranger  who,  with- 
out fault  on  his  part,  is  injured  by 
the  negligence  of  the  corporation's 
agents.  It  may  well  be  asked:  Are 
the  rights  of  things  more  sacred  than 
the  rights  of  persons?  Is  there  any 
rule  of  public  policy  which  would 
justify  the  protection  of  rights  aris- 
ing ex  contractu,  which  would  not 
equally  call  for  protection  of  rights 
arlsin.?;  ex  delicto,  or  any  claim  for 
unliquidated  damages?"  Rider  v. 
Fritchey,  48  Oh.  St.  285,  293,  294, 
30  NE  692,  15  LRA  613  [quot  Flen- 
niken V.  Marshall.  43  S.  C.  80,  84,  20 
SE  788,  28  LRA  402]. 

35.  Henley  v.  Myers,  76  Kan.  723, 
93  P  168,  178,  17  LRANS  779;  Flen- 
niken v.  Marshall,  43  S.  C.  80,  20  SB 
788,  28  LRA  402. 

Henley  v.  Myers,  76  Kan.  723, 
93  P  168.  A78»:17.LRANS  W»£)Q|^ 
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ions  of  the  character  under  consideration  have  held 
that  judgments  for  torts  are  not  within  their 
meaning.*^ 

[$  1615]  «.  Dehts  Barred  by  Limitation. 
Stockholders  are  not  liable  under  such  statutes  for 
debts  of  the  corporation  trhieh  are  barred  by.  limi- 
tation.** And  it  has  been  held  that  this  is  so  where 
the  debt  was  so  barred  at  the  time  of  the  dissolution 
of  the  corporation,  although  it  could  not  have  been 
enforced  against  the  stockholders  by  action  prior 
to  the  dissolution.**  So  it  has  been  held  that  al- 
though the  legislature  has  power  to  alter  or  amend 
the  statute  of  limitations  as  to  existing  liabilities, 
it  has  no  power  to  extend  the  period  during  which 
the  liability  of  a  stockholder  shall  continue  beyond 
that  fixed  at  the  time  when  the  debts  were 
incurred.*" 

[$  1616]  f.  Time  of  Hstnrity  of  Debt  and  Ac- 
tion Thereon.  Under  some  statutes  in  order  that 
liability  upon  the  part  of  stockholders  shall  arise 
for  corporate  debts,  they  must  mature  within  the 
period  limited  by  the  statute  after  the  date  at  which 
they  are  contracted.*^  Such  statute  has  been  con- 
strued to  mean  that  the  entire  debt  must,  by  the 
terms  of  the  contract,  be  payable  within  the  period  ;*' 
but  the  weight  of  authority  is  to  the  contrary,**  for 
it  has  been  decided  that  a  stockholder  may  be  held 
liable  upon  a  contract  for  services,  or  upon  a  lease 
of  property  to  the  corporation,  although  made  for 
a  term  beyond  the  statutory  period,  if  the  wages 
due  under  such  contract,**  or  the  rent  accruing  un- 
der the  lease,**  is  payable  in  installments  falling 
within  the  period.  Where  it  is  provided  that  action 
must  be  begun  for  recovery  of  the  debt  within  a 
certain  time  after  it  becomes  due,  such  time  begins 
to  run  on  the  day  when  the  debt  first  becomes  due, 
and  where  the  time  of  payment  is  extended  for  more 


than  the  statutory  period  thereafter  by  means  of  a 
renewal  note  or  otherwise,  the  stockholders  cannot 
be  charged  with  payment  of  the  debt.** 

[$  1617]  g.  Interest.  According  to  the  more 
generally  accepted  rule  interest  may  be  awarded 
on  the  amount  of  a  statutory  double  liability  from 
the  date  of  the  filing  of  a  bill  to  enforce  it,*^  or 
from  the  time  the  liability  is  ascertained,**  although 
there  is  authority  to  the  effect  that,  where  the  stat- 
ute makes  no  provision  therefor,  interest  will  not 
be  awarded  on  the  amoWt  of  a  superadded  statutory 
liability,**  and  that,  where  the  statute  limits  the 
stockholder's  liability  to  the  amount  of  his  stock, 
no  more  can  be  recovered  by  way  of  interest.** 
Under  any  view  it  would  seem  that,  where  interest 
upon  the  claim  would  be  recoverable  against  the 
corporation,  it  may  be  allowed  in  proceedings  to 
enforce  the  liability  of  stockholders  where  it  does 
not  make  the  amount  allowed  exceed  the  statutory 
liability  imposed  upon  the  stockholders,*^  or,  if  the 
proceeding  is  to  enforce  a  oommon-law  liability  of 
stockholders  to  pay  in  the  amount  of  their  sub- 
scriptions, where  it  does  not  e^^ceed  the  amount 
which  they  have  professed  to  be  paid  in.**  Under 
a  statute  making  stockholders  liable  for  their  pro- 
portions of  the  corporation  debts,  they  are  liable 
for  interest  on  the  indebtedness.** 

[i  1618]  7.  Insolvency  or  Dissolution  of  Corpo- 
ration—A. Effect  in  GeneraL  Under  the  view  that 
the  debts  due  from  a  corporation  are  extingaished 
by  its  dissolution,  the  debts  are  equally  extinenished 
as  against  the  stockholders  who  are  only  ultimately 
liable  for  debts  of  the  corporation  in  the  absence 
of  some  statutory  provision  to  the  contrary,**  but 
ordinarily  dissolution  of  the  corporation  is  not 
regarded  as  extinguishing  the  liability  of  a  corpo- 
ration for  its  debts,  and,  where  this  view  prevails, 


ST.  Ward  v.  JosUn.  106  Fed.  224. 
44  CCA  466  [aff  186  V.  8.  142,  22  SCt 
807,  46  L.  ad.  1098];  Brown  v.  Trail, 
89  Fed.   641. 

38.  Gardiner  v.  Rorer.  167  Cal. 
288,  189  P  76:  Cook  v.  Wheeler,  Harr. 
(Mich.)  448;  McMahon  v.  Hacy,  51  N. 
T.  165:  Van  Hook  v.  Whltlock,  8  Palgre 
(N.  T.)  409. 

99.  Van  Rook  v.  Whltlock,  8  Paige 
(N  .T.)  409. 

30.  aose  V.  Potter.  166  N.  T.  146, 

49  NE  686. 

31.  See  statutory  provisions;  and 
Cox  V.  Gould,  6  F.  Cas.  No.  8,801,  4 
BlatcM.  841  (construing  the  New 
York  statute) ;  Handy  v.  Draper,  89  N. 
T.  384:  Dean  v.  Mace,  19  Hun.  (N.  T.) 
891;  Hill  V.  CtonkUne,  7  Daly  <N.  Tj 
897;  McTntyre  v.  Strong,  48  N.  T. 
Super.  127,  68  HowPr  43  tail  94  N. 
T.  648  memj;  Leighton  v.  Lel^hton 
I^ea  Assoc,  62  Mtsc  73,  114  NV9  918; 
Barnes  t.  Arnold.  23  Mlso.  197.  161 
NTS  1109  (aff  46  App.  Div.  814.  61 
NTS  86J. 

orate  aote  was 
rears  from 

--    ,   —   5  were  not 

Uable  for  the  Indebtedness  created 
by  the  note,  tieighton  v.  Lelghton 
L«a  Assoc,  62  Mlsc  78,  114  NTS  918. 
^  as.  Ooir  V.  Whitney,  2  NTCltyCH 
166  (so  held  In  respect  of  rent  under  a 
lease  to  the  corporation  having  two 
years  more  to  run). 

33.    See  cases  Infra  notes  84,  35. 

S4b  Dean  v.  Mace,  19  Hun  (N.  TJ 
891;  Hovey  v.  Ten  Broeck,  28  N.  T.- 
Super.  816;  Hill  v.  ConklinK,  7  Daly 
(NTT.)   397. 

85.  Hclntrre  v.  Strong,  48  N.  T. 
Super.  127.  68  BowPr  43  (aff  94  N. 
T.  648  mem]. 

80.  Hyman  v.  Ooleman,82  Cal.  660. 
23  P  82,  16  AmSR  178;  Hardman  v. 
Sage.  124  N.  Y.  2E,  26  NE  354  [aff  47 


{a]  Where  a  eorporate  : 
Bot  payable  wtthlB  Vwo  y« 
Its   date,   the   stockholders 


Hun  280.  18  NTSt  442,  28  NTWkly 
Dig  8041;  Parrott  v.  Colby,  6  Hun 
56  [aff  71  N.  T.  597  mem];  Jagger 
Iron  Co.  V.  Walker,  76  N.  T.  621;  Par- 
rott T.  Sawyer,  82  Hun  611  [alt  87  N. 
T.  622]. 

37.  XT.  S. — Ramsden  ▼.  KSene  Plve 
Cents  Say.  Bank,  198  Fed.  807.  117 
C!CA  449  (Kansas) ;  Alson  y.  (Mnway, 
188  Fed.  668.  110  CCA  866  LcerUorari 
den  228  U.  S.  720,  32  SCK  528,  66  U. 
ed.  629]  (liability  under .  Kentucky 
statute). 

Cta. — ^Wheatley  v.  Olover,  186  0». 
710.  54  BE  626. 

Ky. — Senn  y.  Levy.  Ill  Ky.  SIS,  68 
SW  776,  23  KyL  662,  1331. 

N.  T. — Han^  v.  Draper,  89  N.  T. 
884:  Burr  v.  Wlloox,  22  N.  T.  651. 

Kan. — ^Plne  y.  Western  Nat  Bank, 
63  Kan.  462,  65  P  690.  But  see  Grand 
y.  Tucker,  6  Kan.  70. 

Oh. — Mason  v.  Alexander,  44  Oh. 
St.  818,  7  NK  486;  Wehrman  v.  Rea- 
kirt,  18  Oh.  Dec  (Reprint)  617, 8  Cine 
Super.  230. 

38.  Klrschler  v.  Walnwrlght,  255 
Pa.  826,  100  A  484,  t.RA1917E:  893; 
Cleveland  v.  Bamham,  64  Wis.  347, 
25  NW  407. 

[a]  xn  •  wiadlnt^^np  proiiMflliU', 
from  the  date  of  the  final  call  and 
notice  thereof  to  the  -  stockholders. 
Andrew's  App.,  1  Mona.  (Pa.)  126. 

3S.  Munger  v.  Jacobson,  99  III. 
849 

40.  Cole  y.  Butler.  48  Me.  401. 

41.  Richmond  y.  Irons,  121  IT.  S. 
27,  7  sen  788.  30  L.  ed.  864;  Zang  y. 
Wyant.  26  Ck)lo.  551,  56  P  566,  71 
AmSR  146:  John  W.  Cooney  Co.  y. 
Arlington  Hotel  Co.,  (Del.)  101  A  879; 
Florshelm  v.  Illinois  Trust,  etc..  Bank. 
192  111.  382,  61  NE:  491:  Grand  Rapids 
Sav.  Bank  y.  Warren,  62  Mich.  5B7.  18 
NW  356.  Compare  Wheeler  v.  Millar, 
90  N.  T.  363:  Sackett's  Harbour  Bank 
V.  Blake,  24  S.  C.  Eq.  226. 


[a]  XBtecast  oa  f/tgrnmnt  against 
corporation  may  be  allowed.  Gmnd 
v.  Tucker,  5  Kan.  70;  Grand  Rapids 
Say.  Bank  y.  Warren,  62  Mich.  667.  18 
NW  866. 

[b]  trntmrtrnt  aiay  be  conipnted 
ffema  date  oa  whloh  paymaat  haoame 
da*  ftom  the  oozponrtloa  Instead  of 
from  the  date  of  the  commencement 
of  the  action  where  the  Indebtedness 
was  less  than  defendant's  liability  as 
a  stockholder  and  the  allowance  of 
Interest  did  not  Increase  it  beyond 
that  limit.  Wheeler  v.  MUler,  90  N. 
T.  858. 

40.  Haslett  V.  Wotherspoon,  80  S. 
C.  Bq.  209. 

48.  Walls  T.  Bnright.  187  Cal.  669. 
60  P  489,  49  LRA  647. 

[a]  BedampttOB  of  baak  bOIs..— 
Under  a  statute  making  the  holders 
of  stock  In  a  bank  liable  in  their  in- 
dividual capacity  for  the  payment 
and  redemption  of  all  bills  which 
may  haye  oeen  Issued  by  the  .bank 
In  proportion  to  the  stock  they  may 
respectively  hold  at  the  dissolution 
of  the  charter,  interest  will  not  be 
allowed  to  the  holders  of  bills  enforc- 
ing the  stockholders'  individual  lia- 
bility. Grew  V.  Breed,  10  Mete 
(Mass.)  669:  Oease  v.  Babcock,  10 
Mete  626.  Ciompare  I>ane  y.  Morris, 
10  On.  168  (holding  that  In  case  of  a 
liability  to  redeem  the  bills  of  a  bank 
interest  ran  from  the  time  when  re- 
demption was  demanded  by  the  bill 
holders  from  the  stockholders,  and 
not  from  the  time  when  payment  was 
demanded  of  the  bank). 

44.  Pasehall  v.  Whitsett.  11  Ala. 
472;  Robison  v.  Beall,  86  Gte.  17;  High- 
tower  y.  Thornton,  8  Oa.  486,  62  AmD 
412:  Merrill  V.  Suffolk  Bank.  31  Me. 
67.  60  AmD  649;  Malloy  y.  Mallett  S> 
N.  C.  345. 

Sissolntlon  of  eozporatloB  ■■  •>■ 
tlBTBlaUnr  Its  tobta  spe  intra  XVIH. 
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the  liability  of  its  stockholders  for  debts  of  the 
corporation  is  in  no  way  affected  by.  its  dissolu- 
tion.*' And  it  has  been  held  that  even  in  jurisdic- 
tions where  expiration  or  forfeiture  of  a  corporate 
charter  would  extinguish  all  debts  due  by  the  corpo- 
ration yet  a  collateral  undertaking  of  the  stock- 
holders, under  a  charter  provision  which  makes 
stockholders  individually  liable  for  corporate  debts, 
would  not  in  any  manner  be  affected  or  impaired  by 
the  forfeiture.*' 

Increase  in  liability.  Dissolution  of  the  corpora- 
tion does  not  increase  the  liability  of  stockholders, 
or  render  them  personally  liable  for  the  debts  of 
the  corporation  except  so  far  as  the  governing 
statute  makes  them  so." 

Agreement  to  pay  debts.  Where  a  majority  of 
the  stockholders  have,  by  the  charter,  the  right  to 
order  the  winding  up  and  liquidation  of  the  affairs 
of  the  company,  and  a  majority  of  them  sign  an 
obligation  to  pay  their  proportion  of  the  outstand- 
ing debts,  they  cannot  be  released  from  the  obliga- 
tion on  the  ground  that  it  was  not  binding  upon  any 
of  the  stockholders  until  all  had  signed.** 

[i  1619]  b.  As  Conditional  to  Added  Liability. 
Additional  liability  imposed  by  statutes  on  stock- 
holders of  the  corporation  for  its  debts  is  not 
dependent  on  the  insolvency  of  the  corporation 
TUiless  the  statutes  so  {trovide.**  However,  statutes 
and  constitutional  provisions  exist  in  some  states, 
which,  in  various  forms  of  expression,  impose  a 
liability  upon  stockholders  to  pay  such  debts  of  the 


corporation  as  may  exist  at  the  time  of  its  dissolu- 
tion. An  examination  of  them  will  show  that  they 
generally  predicate  the  right  to  proceed  against  the 
stockholders  upon  the  fact  that  the  corporation 
becomes  dissolved  leaving  debts  ilnpaid.'°  Where, 
under  the  statute  imposing  an  additional  liability 
on  stockholders  for  corporate  debts,  the  liability  so 
imposed  is  secondary,  the  insolvency  and  dissolution 
of  the  corporation  fixes  this  liability  and  makes  it 
a  primary  one."* 

[i  1620]  c.  What  Constitntes  Dissolution. 
While  dissolution  may  take  place  within  the  mean- 
ing of  provisions  imposing  liability  on  stockholders 
to  pay  corporate  debts  existing  at  the  time  of  its 
dissolution,  by  reason  of  an  adjudication  in  bank- 
ruptcy,** or  when  its  charter  expires,"'  or  when  its 
charter  expires  by  operation  of  law,  and  an  injunc- 
tion restraining  it  from  doing  business  has  been 
made  perpetual,**  it  is  not  necessary  that  dissolu- 
tion in  the  sense  in  which  the  term  is  used  in  these 
provisions  shall  be  established  by  legislative  enact- 
ment,** or  by  judicial  proceedings,*'  before  suit 
can  be  commenced  against  the  stockholders  to 
enforce  their  liability  for  corporate  debts.  The 
question  of  dissolution  may  be  litigated  in  the  suit 
by  the  creditor  against  the  stockholder."  .  Snch 
dissolution  may  be  said  to  take  place  where  the 
corporation  comes  into  the  condition  of -having  debts 
and  no  assets  and  ceases  to  do  business,*'  or  has 
suffered  acts  to  be  done  which  end  the  object  for 
which  it  was  ereated,**    or  where  it  has  ceased  to 


45.  CaL — Hyman  v.  Coleman,  82 
Cal.  «50,  28  P  62. 

ni. — ^Morgan  County  v.  Thomas,  76 
111.  120. 

Ind. — ^Blsh  ▼.  Bradford.  17  Ind. 
490:  Hardy  v.  Merriweather,  14  Ind. 
20S. 

La. — Hlllaudon  v.  New  Orleans, 
etc.,  R.  Co.,  3  Rob.  488;  CucuUu  v. 
Union  Ins.  Co.,  2  Rob.  673. 

Hiss. — Lewis  V.  Robertson,  21  Miss. 
658. 

N.  T. — ^Lyell  Ave.  Iiumber  Co.  t. 
LUrhthouse,  187  App.  Dlv.  422,  121 
NTS  802;  Ford  v.  Chase,  118  Apjj. 
t>Iv.  606,  108  NTS  30  [aff  189  N.  f. 
6<U  mem,  81  NB  1164  mem]. 

N.  C. — Von  piahn  v.  De  Rosset,  81 
N.  C.  467  (dictum). 

Oh. — ^Rowland  v.  Meader  Furniture 
Co.,  38  Oh.  St  269;  OaS  v.  Flesher, 
33  Oh.  St.  463;  Henry  v.  Vermillion, 
etc.,  K  Co.,  17  Oh.  187. 

■Wis. — Sleeper  v.  Goodwin,  67  Wla 
577.   31  NW  336. 

[a]  AlwuiJonieirt  of  eoxporata  ea- 
taxprbM.— The  mere  abandonment  of 
the  corporate  enterprise,  while  It  may 
be  a  good  ground  for  an  action  to 
dissolve  the  corporation  and  to  wind 
up  Its  atralrs,  does  not  abrograte  its 
debts,  and  the  unpaid  subscriptions 
to  Its  stock  continue  to  be  assets  of 
the  corporation  and  a  trust  fund  to 
^xrhlch  creditors  may  resort.  RalelKh 
Impr.  Co.  V.  Andrews,  l76  N.  C.  280, 
96  SE  1032. 

48,  Wheatley  v.  Glover.  125  Ga. 
710,  64  SB  626;  Robinson  v.  Lane,  19 
Oa.  887;  Hlghtower  v.  Thornton,  8  Ga. 
486.  62  AmD  412. 

W.    Tarbell  v.  Paee,  24  III.  46.  - 

48.  Green  v.  Relf,  14  Iia.  Ann. 
828 

*i.  Crooker  v.  Ball,  10  Kan.  A.  364, 
59  P  691  (holding  that  It  is  unneces- 
sary to  alleire  or  prove  the  insolvency 
of  the  corporation  In  a  proceeding 
under  Gen.  St.  [1889]  ;  1204,  which 
provides  that,  in  the  case  of  a  cor- 
poration being  dissolved,  leaving 
debts  unpaid,  suit  may  be  brought 
against  the  stockholders  at  the  time 
of  dissolution  for  the  recovery 
of  the  part  of  the  debt  for  which 
they  were  liable):  Texas,  etc.,  R.  Co. 
▼.  Berlin.    (Tex.  Civ.   A.)    166  SW  62. 

[a]  AppolatBieiit  of  recelTar  to 
wind  up  a  corporation  Is  not  neces- 


sary. American  Spirits  Mfg.  Co.  v. 
Eldridge,  209  Mass.  690,  96  NB  942. 

[b]  Vandlnr  InsolTUwy  prooeeOlafs 
do  not  prevent  proceeding  to  enforce 
liability.  Olson  v.  Cook,  67  Minn.  682, 
69  NW  636. 

Tc]  An  asslfiimant  for  ereOitora 
will  not  prevent  enforcement.  Inter- 
national Trust  Co.  v.  American  L.  & 
T.  Co.,  62  Minn.  601,  66  NW  78. 

60.  McDonnell  v.  Alabama  Gold  "L. 
Ina  Co.,  86  Ala.  401,  6  S  120;  Central 
Agricultural,  etc.,  Co.  y.  Alabama 
Gold  L.  Ina  Co.,  70  Ala.  120;  Knight, 
etc.,  Co.  V.  Tampa  Sand  Lime  Brick 
Co.,  66  Fla.  728,  46  S  286;  GIbbs  v. 
Davis.  27  Fla.  631.  8  8  633.  See 
also  Merrill  v.  Meade,  6  Kan.  A.  620, 
49  P  787  (holding  that  '"no  liability 
for  the  debts  of  a  corporation  can  be 
enforced  against  a  stockholder  until 
a  judgment  upon  the  debts  has  been 
rendered  against  the  corporation,  and 
an  execution  Issued  thereon,  and  re- 
turned nulla  bona,  or  until  the  cor- 
poration has  been  dissolved,  or  has 
suspended  business  for  more  than  one 
year").    And  see  cases  Infra  i  1620. 

Bl.  Garescbe  v.  Ijewls,  93  Mo.  197, 
6  SW  64. 

B9.  Tlbballs  V.  Ubby,  87  HI.  142; 
State  Sav.  Asso&  v.  Kellogg,  62  Mo. 
683. 

B3.  Oease  v.  Babcock,  23  Fl6k. 
(Mass.)  334,  34  AmD  61  (holding  that, 
where  a  statute  prescribes  that  those 
who  are  stockholders  when  the 
charter  of  a  corporation  expires  shall 
be  liable  to  its  creditors,  the  charter 
Is  deemed  to  expire,  in  the  case  of  a 
legislative  repeal,  when  the  repeal- 
ing act  takes  effect,  and  not  at  the 
expiration  of  the  three  years  per- 
mitted by  such  statute  for  the  wind- 
ing up  01  Its  concerns;  the  reason  is 
that  the  effect  of  the  statute  pro- 
longing the  existence  of  the  corpora- 
tion Is  merely  to  prolong  Its  existence 
for  the  purpose  of  an  administration 
of  its  estate;  and  that  all  rights  in 
respect  of  its  property  become  fixed 
at  the  date  of  its  dissolution,  al- 
though  it  is  endowed  by  the  statute 
with  a  nominal  existence  for  the  pur- 
pose of  closing  Its  concerns  in  the 
most  convenient  manner,  and  espe- 
cially of  compelling  it  to  execute  Its 
contracts  and  discharge  its  obliga- 
tions   and    Ilabllitiea.     Schneider    v.. 


Johnson.  164  Mo.  A.  639,  147  SW  618. 

B4.     Dane  v.  Young,  61  Me.  160. 

8B.  Glbbs  V.  D&vTs,  27  Fla.  ESI.  • 
S  633. 

6S.  Ala. — McDonnell  v.  Alabama 
Gold  L,.  Ins.  Co..  85  Ala.  401,  6  S  120; 
Central  Agricultural,  etc.,  Co.  v.  Ala- 
bama Gold  L.  Ins.  Co.,  70  Ala.  120. 

Fla. — Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  65  Fla.  728, 
48  S  285;  Glbbs  v.  Davis,  27  Fla.  881. 
8  S  633. 

Ida.— Stoltz  V.  Scott,  23  Ida.  104, 
129  P  340,  342   Cquot  Cyc]. 

La. — Lehman  v.  Knapp,  48  La.  Ann. 
1148,  20  S  674. 

Mo.— Shickle  v.  Watts,  94  Mo.  410, 
7  SW  274;  Perry  v.  Turner,  55  Mo. 
418;  State  Sav.  Assoc,  v.  Kellogg,  88 
Ho.  583;  Schneider  v.  Johnson,  l64 
Ho.  A.   639,   147   SW  538. 

N.  T. — Brodt  v.  Benedict,  17  N.  T. 
93:  Poughkeepsle  Bank  v.  Ibbotson,  84 
Wend.  473;  Briggs  v.  Penniman,  8 
Cow,  N.  T.  387,  18  AmD  454  [aff  Hopk. 
Cb.  300];  Slee  v.  Bloom,  19  Johna 
466,  10  AmD  273:  Brinckerhoff  v. 
Brown,  7   Johns.  Ch.    217. 

57.     Perry   v.    Turner,    55    Mo.    418; 
Peuniman  v.  Briggs,  1  Hopk.  (N.  T.)" 
300  [aff  8  Cow.  38?,  18  AmD  464]. 

68.  Central  Agricultural,  etc,  As- 
soc. V.  Alabama  Gold  L.  Ins.  Co.,  70 
Ala.  130;  Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  66  Fla.  728,  46 
S  285;  Gibbs  v.  Davis,  27  Fla.  531,  8 
S  633;  Penniman  v.  Briggs,  1  Hopk. 
7n.  Y.)  300  [aff  8  Cow.  387,  18  AmD 
464]. 

59.  Ala. — McDonnell  v.  Alabama 
Gold  L.  Ins.  Co.,  85  Ala.  401,  5  S  120. 

Fla. — Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  65  Fla.  728.  48 
S  2S5;  Glbbs  v.  Davis,  27  Pla.  631,  8 
S  633. 

La. — Hutchinson's  Succ,  118  La. 
666,  686,  36  S  639  jquot  Cyc]. 

Mo. — Perry  v.  Turner,  66  Mo.  418. 

N.  Y. — Slee  v.  Bloom,  19  Johns.  4B8, 
10  AmD  273. 

,  [a]  Of  this  natnn  are:  (1)  Fail- 
ing to  elect  trustees  or  to  transact 
other  business  at  a  regular  annual 
meeting,  and  the  suffering  of  a  sale 
of  all  the  corporate  property.  Slee.  v. 
Bloom,  19  Johns.  (N.  T.)  466,  10  AmD 
273.  (2)  Making  an  assignment  for 
the  benefit  of  creditors.  McDonnell 
y.  Alabama  Gold  L.  Ins.  Cto„^85i  Ala. 
401,  6  S  120.  zedbyVjOOQlC 
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De  a  going  concern  and  lias  disposed  of  its  tangible 
assets  and  there  is  no  probability  of  its  again 
attempting  to  carry  on  the  business  for  which  it 
was  organized.'" 

Suspension  of  business.  By  statute,  it  is  in  some 
jurisdictions  provided  that  a  corporation  shall  be 
deemed  dissolved  for  the  purpose  of  enabling  its 
creditors  to  prosecute  suits  against  its  stockholders 
to  enforce  their  individual  liability,  if  it  is  shown 
that  such  corporation  has  suspended  business  for 
more  than  a  time  fized.*^  Suspending  business 
within  the  meaning  of  this  statute  is  the  ceasing 
to  carry  on  the  usual  and  ordinary  business  of  the 
corporation,**  and  the  transacting  of  only  such 
business  as  is  incidental  and  necessary  to  the  wind- 
ing up  of  its  affai^."  The  suspension  of  business 
for  more  than  the  time  has  no  other  effect  than  to 
operate  as  a  dissolution  of  the  corporation  for  the 
purpose  of  enabling  its  creditors  to  pursue  its 
stockholders.** 


[$  1621]  8.  Waiver  or  Beleaae  of  Liability*v 
a.  By  Corporation.  Where  one  has  incurred  lia- 
bility as  a  stockholder,  the  corporation  cannot 
release  this  liability  to  the  prejudice  of  creditors,** 
or  of  any  other  stockholders.*'  Even  if  all  the 
stockholders  agreed,  it  could  not  avail  if  debts  had 
been  incurred  which  there  were  no  means  to  pay, 
except  out  of  the  capital  stock  released,  since  as 
against  creditors,  capital  stock  and  the  liability 
attaching  to  it  cannot  be  squandereid  or  surren- 
dered." However,  a  subscriber  may  be  released,  in 
whole  or  in  part,  from  his  contract  by  the  corpora- 
tion, with  the  consent  of  the  other  stockholders, 
provided  no  claims  of  creditors  intervene.** 

[i  1622]  b.  By  Oreditora— (1)  OontractB 
Releasing  Liability  Ctenerally. '  It  is  well  settled 
that  creditors  of  a  corporation  may  by  contract 
release  or  waive  all  claims  upon  the  personal  liabili- 
ty of  the  stockholders  for  the  debts  of  the  corpora- 
tion,'* and  in  the  absence  of  fraud  or  deception, 


eo.  state  Sav.  Assoc,  v.  Kellogg. 
63  Mo.  68S;  O'Kell  v.  Ctaama  Valler 
LandSi  etc..  Co.,  181  Mo.  A.  466,  168 


#.m<IUBi      Ck^.,     \j\J,,     J.OA,     ULW.     ^&.     -xuv,     AW 

SW  887;  Schneider  v.  Johnson,  164 
Mo.  A.  639,  147  SW  668. 

ei.  See  statutory  provlsiona;  and 
cases  tnfra  notes  62-64. 

ea.  .  Brltrham  v.  Nathan,  68  Kan. 
243,  62  P  319;  Jones  v.  Edson,  10  Kan. 
A.  110,  62  P  249  (holding  that  busi- 
ness Is  not  suspended  merely  by  the 
officers  of  the  corporation  performing 
the  acts  necessary  te  wind  It  up). 

es.  Brleham  v,  Nathan,  62  Kan. 
243,  62  P  319. 

[a]  Wliat  la  or  la  not  BiupeBBlon 
of  bulaess  Ulnstnttad. — (1)  There  la 
a  suspension  of  business  within  the 
meaning  of  the  statute  where  a  bank 
commissioner  takes  possession  of  a 
bank  operated  by  the  corporation. 
Crocker  v.  Ball,  10  Kan.  A.  364,  59  P 
691.  (2)  Where  the  corporation  has 
made  an  assignment  oi  all  Its  as- 
sets. .  Krlder  v.  Coley,  7  Kan.  A.  349, 
51  P  918.  (3)  Where  it  falls  to  tran- 
sact the  business  for  which  It  was 
Incorporated,  begins  to  wind  up  Its 
afrairs,  and  ceases  to  bold  meetings 
of  directors.  Jones  v.  Slonecker,  66 
Kan.  286,  71  P  673.  (4)  On  the  other 
band  a  suspension  does  not  take  place 
merely  because  the  corporation  has 
temporarily  suspended  a  portion  of 
its  Dusiness  where  It  continues  to 
carry  on  the  remainder,  its  place  of 
business  remaining  open  and  oc- 
cupied and  its  oBlcers  being  paid  as 
usual.  Mechanics'  Sav.  Bank  v.  Fi- 
delity Ins.,  etc.  COa  91  Fed.  456  [rev 
on  Other  grounds  97  Fed.  267,  38  CCA 
193,  66  LRA  228]. 

64.  Sleeper  ▼.  Norris,  69 '  Kan. 
655,  53  P  757;  Jones  v.  Kdson,  10  Kan. 
A.  110,  62  P  249. 

[a]  Tbna  it  does  not  render  a 
Judgment  void  which  has  been  en- 
tered against  the  corporation  after 
the  expiration  of  one  year  from  the 
suspension  of  Its  business.  Sleeper  v. 
Norris,  69  Kan.  666,  53  P  757. 

65.  Oollataral  arreemants  effaot- 
tat  liability  for  nnpatd  anbaorlgtlona 
see  supra  fs  1490-1495. 

Balaaaa  of  aabacrlbara  hr  oorpora- 
tlon  yanarally  see  supra  {{894-899. 

66.  U.  S. — Enright  v.  Heckscher, 
240  Fed.  863,  153  CCA  649;  Rosoff  V. 
Gilbert  Transp.  Co.,  221  Fed.  972; 
Irvine  v.  Elliott,  203  Fed.  82;  In  re 
Futman,  193  Fed.  464;  In  re  Bacbman, 
2  F.  Cas.  No.  707. 

111. — McNulta  V.  Com  Belt  Bank, 
164  111.  427,  45  NE  954,  66  AmSR  203; 
World's  Fair  Excursion,  etc..  Boat  Co. 
V.  Gasch,  162  111.  402,  44  NB  724; 
Bouton  V.  Dement,  123  111.  142,  14  NB 
62;  Melvln  v.  Lamar  Ins.  Co.,  80  111. 
446,  22  AmR  199;  Leman  v.  Teter, 
169  111.  A.  503.  „       „  » 

Mich. — Olson  Mfff.  Co.  V.  Rex  Motor 
Co.,  170  NW  64. 

Mo. — Chrlsman-Sawyer  Banking  Co. 
V.  Independence  Wool  Mfg.  Co.,  168 
Mo.  634,  68  SW  1026;  Nichols  v.  Ste- 


vens, 123  Mo.  96,  25  SW  678,  27  SW 
618,  46  AmSR  614;  Shelby  County  R. 
Co.  V.  Crow,  187  Mo;  A.  461,  119  SW 
436. 

N.  H. — Currlar  v.  Iiebonon  Slate 
Co.,  56  N.  H.  262. 

N.  Y. — Mann  v.  Cnrrle,  8  Barb.  294. 

Oh. — Qlnn  v.  Cleveland  Sanitarium 
Co„  36  Oh.  Clr.  Ct  148. 

Or. — Wills  v.  Nehalam  Coal  Co.,  62 
Or.  70,  96  P  628. 

Tenn. — Cartwright  v,  Dickinson,  88 
Tenn.  476,  12  SW  1010;  17  AmSR  910, 
7  LRA  706. 

Wash. — Murphy  ▼.  Fanton,  96 
Wash.  687,  166  P  1074. 

Ont — ^Thorold  y.  Neelon,  18  Ont.  A. 
668. 

"Neitber  a  board  of  directors  nor 
the  stockholders  themselves  can  ac- 
cept a  surrender  of  shares  and  a  re- 
lease of  U  shareholder  from  liability 
thereon,  when  to  do  ao  would  preju- 
dice the  rights  of  creditors."  En- 
right  v.  Heckscher,  240  Fad.  863.  877, 
153  CCA  649. 

fa]  ApVlloatlOM  «r  tlM  mla^-"A 
corporation  after  Insolvency  cannot, 
by  converting  the  stock  of  Its  share- 
holders, relieve  them  of  liability  upon 
their  stock,  and  it  matters  not  what 
the  motive  may  be  which  Induced  the 
act  of  conversion."  National  Car- 
riage Mfg.  Co.  v.  Story,  etc..  Com- 
mercial Cfo..  Ill  Cal.  631,  t39,  44  P 
157.  (2)  A  stockholder  is  not  relieved 
from  liability  to  the  extent  of  his 
subscription  to  a  first  valid  issue  of 
the  stock  by  the  fact  that  there  was 
a  subsequent  unlawful  issue  Intended 
to  replace  the  original  stock,  particu- 
larly where  his  original  shares  are 
not  shown  to  have  been  surrendered 
and  replaced  by  new  stock.  Kamp- 
mann  v.  Tarver,  (Tex.  Civ.  A.)  29  SW 
1144. 

67.  Ehirlght  v.  Heckscher,  240  Fed. 
863,  163  CCA  649;  Melvtn  v.  Lamar 
Ins.  Co.,-  80  IlL  446,  22  AmR  199. 

.68.  Potts  v.  Wallace,  148  XJ.  S.  689, 
18  set  196.  36  L.  ed.  1135;  Webster 
v.  Upton,  91  U.  S.  66,  23  Jj.  ed.  384; 
Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 
610,  21  L..  ed.  73i;  Bnright  ▼.  Heck- 
scher, 240  Fe4.  868,  153  CCA  549;  In 
re  Eureka  Furniture  Co.,  170  Fed. 
485. 

69.  World's  Fair  Kxcurslon,  etc.. 
Boat  Co.  V.  Gasch,  162  111.  402,  44  NE 
724;  Scottish  Security  Co.'s  Receiver 
v.  Starks,  117  Ky.  609,  78  SW  456,  25 
KyL  1722;  Hill  v.  Atoka  Coal,  etc., 
Co.,  124  Mo.  153,  25  SW  926,  32  SW 
111. 

[a]  nraa,  where  one  subscribed 
for  stock  merely  to  enable  the  other 
subscribers  to  incorporate,  and  after 
such  incorporation  he  was  released 
from  the  subscription  by  the  unani- 
mous consent  of  the  other  subscrib- 
ers, and  while  the  corporation  had  no 
outstanding  debts,  the  release  Is 
valid,  and  subseq'uent  creditors  can- 
not complain.     Scottish  Security  Co.'s 


Receiver  v.  Starks,  117  Ky.  609,  78 
SW  465.  25  KyL  1722.  See  also  Oath- 
right  v.  on  City  Land,  etc,  Co.  (Ky.) 
66  SW  163  (which  seems  to  sustain 
this  doctrine). 

[b1  Bnrdan  of  proving  lawfttlaaai 
of  traaaaotlon.,— If  a  subscriber  Is 
sued  by  a  creditor  or  receiver  of  the 
corporation  on  his  subscription,  and 
claims  In  defense  that  the  number 
of  his  shares  was  reduced  with  the 
consent  of  the  corporation  and  the 
other  subscribers,  it  ia  Inoumbent 
upon  him  to  show  that  it  was  at  a 
time  when  it  might  lawfully  be  done. 
Payne  v.  Bullard.  23  Miss.  88,  65 
AmD  74. 

7a  tr.  S.— Babbitt  V.  Read.  236 
Fed.  42,  149  CCA  262  {aft  215  Fed. 
295] :  Fidelity  Trust  Co.  v.  "Washing- 
ton-Oregon Corp..  217  Fed.  588;  U.  S. 
V.  Stanford,  70  Fed.  346,  17  CCA  143 
[air  161  IT.  S.  412,  16  SCt  B76.  40  L. 
ed.  751]. 

Cal. — Kohn  v.  Sacramento  EHectric, 
etc..  R.  Co.,  168  Cal.  1,  141  P  628;  Lum 
V.  American  Wheel,  etc.,  Co.,  165  Cal. 
657.  183  P  303,  AnnCasl915A  816; 
Weils  V.  Black,  117  Cal.  157.  48  P 
1090,  69  AmSR  162,  87  LRA  619; 
French  v.  Teschemaker.  24  Cal.  618, 
539;  Robinson  v.  Bidwell.  22  CaL  379, 
388 

da. — Robinson  v.  Bealle,  20  Oa.  276. 

Ind. — Carnahan  v.  Campbell,  158 
Ind.  226,  63  NE  384. 

Iowa. — Callanan  v.  Windsor.  78 
Iowa  193,  42  NW  662. 

Ky. — Bush  V.  Robinson,  9S  Ky.  192, 
26  SW  178.  16  KyL  826. 

Md. — Basshor  v.  Forbes.  36  Md. 
164. 

Maas. — Brown  v.  EJaatem  Blate  Co, 
134  Mass.  690. 

Oh. — Wheeler  v.  Faurot.  37  Oh.  St. 
26;  Hull  v.  Standard  Coal,  etc,  Co., 
20  Oh.  Clr.  Ct.  533,  11  Oh.  Cir,  Dec 
331.  Contra  Krelsser  v.  Ashtabula 
Oas  Light  Co.,  24  Oh.  Cir.  Ct.  313. 

Tenn. — Ohio  L.  Ins.,  etc^,  Co.  v. 
Merchants'  Ins,  etc,  Co-  11  Humphr. 
1,  63  AmD  742. 

Wash. — Orady  v.  Graham,  64  Wash. 
436,  443,  116  P  1098,  86  LRAJNS  177 
[quot  Cyc]. 

[a]  Baaaon  for  nUa. — "The  the- 
ory of  such  liabiliUes  Is  that  the 
capitalization  of  a  company  conveys 
a  belief  that  it  starts  with  an  equal 
value  In  property.  That  theory  may 
be  questionable  in  fact;  but,  assum- 
ing it  to  be  true.  It  has  no  applica- 
tion when  the  creditor  knows  how  the 
stock  was  Issued  before  he  lends  his 
money.  .  .  .  The  provision  Is  only 
Intended  to  protect  against  deception, 
and  there  Is  no  apparent  reason  to 
deny  the  right  to  creditors  to  say  in 
advance  that  they  will  not  rely  upon 
it."  Babbitt  v.  Read,  236  Fed.  42,  44. 
149  CCA.  252   [aff  216  Fed.  3»8]. 


[b]  Applloations  and  extant  of 
Tv3.». — (1)  A  bondholders'  agreement 
preliminary  to  the  foreclosnre  of  a 
corporation's  deed  of  trust  authorised 


For  later  oasaai'davalopoMMta  and  ehaafas  in  the  law  see  cumulative  AnnoUtlona,  same  title,  page  and  note  number. 


§§  1622-1623] 


COBPOEATIONa 


[14  C.  J.]  "1041 


Bach  a  contract  is  enf  oreible.^^  The  oontraot  may  be 
oral  as  well  as  'written.^'  And  the  fact  that  the  lia- 
bilty  is  founded  on  a  constitutional  provision  makes 
no  difference/*  Contracts  of  this  character,  it  has 
been  said,  may  be  made  without  violation  of  any 
principal  of  public  policy  or  constitutional  law.'* 

[i  1623]     ii)    Extension  or  Benawal  of  Debt. 
Under  constitutional  or  statutory  provisions  which 


make  the  stockholders  liable  as  principal  debtors 
for  debts  of  the  corporation,  their  liability  is  not 
discharged  by  reason  of  the  fact  that  the  corpor.v 
tion  is  granted  an  extension  of  time  for  payment  of 
debts.'"  And  in  some  jurisdictions,  where  the 
debtor  is  only  secondarily  liable,  the  same  nile  pre- 
vails," and  that  too,  although  the  time  of  payment 
was  extended  after  the  stockholder  had  transferred 


the  committee  to  consent  to  the 
payment  of  Interest  on  any  bonds, 
securities,  or  other  obligations 
against  the  cori>oration,  and  to  In- 
struct the  trustee  or  trustees  under 
any  agreement  under  which  any  of 
the  bonds  may  have  been  Issued  from 
time  to  time  to  sell  or  refrain  from 
selling  any  of  the  property  covered 
by  any  such  mortgages.  It  was  held 
that  such  provision  constituted  a  del- 
egation to  the  committee  by  the  de- 
positing bondholders  of  the  power  to 
consent  and  instruct  for  them,  and 
did  not  bind  the  trustee,  by  Its  con- 
sent to  act  as  depositary,  to  submit 
to  the  direction  of  the  committee  as 
to  the  sale  of  the  property  covered 
by  the  agreement,  or  to  follow  the 
committee's  instructions.  Fidelity 
Trust  Co.  V.  Washington-Oregon 
Corp.,  217  Fed.  688.  (2)  Where  sub- 
scriptions to  stock  were  made  under 
an  agreement  that  when  the  com- 
pany was  formed  the  stockholders 
would  vote  to  purchase  of  H,  also  a 
subscriber,  certain  realty  at  a  stipu- 
lated price  and  such  agreement  was 
signed  by  all  the  subscribers,  and 
indorsed  by  H  with  an  acceptance  of 
the  proposition,  and  an  -  reement 
that  there  was  to  be  no  personal  lia- 
bility against  any  of  the  subscribers 
on  account  of  such  purchase,  such 
agreement,  as  against  H,  exempted 
the  subscribers  from  liability,  al- 
though It  did  not  provide  the  amount 
at  which  the  company  was  to  be 
capitalized  or  the  cmount  of  stock 
each  subscriber  wo  aid  .take.  Carna- 
han  V.  Campbell,  168  Ind.  226,  63  KB 
384.  (3)  When  the  corporation  was 
formed  the  agreement  to  purchase 
the  realty  from  H  was  consummated, 
and  purchase-money  ni-tes  were  exe- 
cuted, and  were  assigned  by  H  to  a 
third  person.  It  was  held  that,  al- 
though such  notes  contained  an  un- 
qualified promise  of  the  corporation 
to  pay  them,  H  could  not  assert  on  its 
default  a  liability  against  the  other 
subscribers  on  their  stock  subscrip- 
tions, as  he  had  agreed  with  them 
that  no  liability  should  exist.  Car- 
nahan  v.  Campbell,  ia8  Ind.  226,  63 
NE  S84.  (4)  A  stockholder  of  a  cor- 
poration is  not  liable  on  his  unpaid 
stock  subscription  for  the  payment 
of  corporate  oonds,  tthlch  stipulate 
that  there  shall  be  no  recourse  to  the 
stockholders  for  the  \  ayment  of  the 
bonds,  or  any  Interest  thereon. 
Orandy  v.  Graham,  64  Wash.  436,  116 
P  1098.  36  LRANS  177.  (6)  The  stipu- 
lation, in  a  bond  of  a  corporation, 
that  "no  holder  of  this  bond  shall 
bays  recourse  for  Its  payment  upon 
any  stockholder  of  said  co  pany  un- 
der or  in  pursuance  of  any  law  im- 
posing liability  upon  stockholders  of 
Incorporated  companies,  whether 
such  law  be  now  In  force  or  shall 
hereafter  be  enacted,"  constitutes  a 
good  defense  In  favor  of  a  stockhold- 
er In  a  suit  to  enforce  the  statutory 
liability  in  favor  of  bondholders  or 
the  owners  otludgments  recovered 
on  the  bonds.  Hull  v.  Standard  Coal, 
etc.,  Co.,  20  Oh.  Cir.  Ct.  633.  11  Oh. 
Cir.  Dec.  331.  Contra  Kreisser  v. 
Ashtabula  Oas  Light  Co.,  24  Oh.  Cir. 
Ct  S18.  (8)  Where  it  is  expressly 
agreed  that  a  new  note  shall  be  taken 
In  payment  of  the  debt  of  a  corpora- 
tion for  which  it  was  given  or  shall 
extinguish  all  liability  on  the  note 
for  which  it  is  substituted,  the  ante- 
cedent debt  or  note  is  thereby  paid 
and  the  stockholder's  liability  re- 
leased. Wheeler  v.  Faurot,  37  Oh. 
St.  it.  (7)  Holders  of  bonds  of  a 
corporation  secured  by  a  mortgage 
containing  proTisIons  inserted  in 
rood  faith  and  not  as  part  of  a 
scheme  to  defraud  that  no  recourse 


under  any  obligation  of  the  mortgage 
or  of  any  bond  thereby  secured 
should  be  had  against  any  stockhold- 
er by  the  enforcement  of  any  right  or 
claim,  statutory  or  otherwise,  but 
that  the  mortgage  and  the  bonds  se- 
cured shall  be  considered  solely  cor- 
porate obligations,  are  not  entitled  to 
enforce  the  statutory  liability  of 
stockholders.  Babbitt- v.  Read,  215 
Fed.  395  [atr  236  Fed.  42,  149  CCA 
262]. 

tc]  What  la  BOt  a  waiver  or  re- 
lease.— (1)  There  is  no  waiver  of 
stockholders'  liability  by  reason  of 
an  unsigned  agreement  printed  in  the 
book  of  each  depositor  stockholder 
In  a  savings  bank,  nor' by  a  printed 
release  of  liability  inserted  in  the 
signature  book  to  which  no  special 
subscription  was  made  by  the  de- 
positors. Wells  V.  Black,  117  Cal. 
157,  48  P  1090,  89  AmSR  162,  37  LRA 
619.  (2)  Defendant,  H,  being  the 
owner  of  a  railroad,  organised  a  com- 
pany to  whose  stock  he  was  the  only 
actual  subscriber,  some  shares  being 
issued  to  others  at  his  Instance,  and 
sold  his  road  to  the  company  at  a 
price  about  fifteen  times  its  value, 
taking  in  payment  the  stock  and 
bends  of  the  company.  To  pay  a 
debt  he  owed  complainants,  H  sold 
them  a  portion  of  the  bonds,  amount- 
ing to  about  three  times  the  value 
of  the  road,  on  which  bonds  judgment 
was  rendered  against  the  company. 
Complainants  had  refused  to  receive 
the  road  itself,  or  the  capital  stock, 
in  payment  of  their  debt,  and  the  sole 
object  of  the  organization  of  the  com- 
pany was  to  make  use  of  the  road  in 
the  payment  of  the  debt;  but  whether 
complainants  knew  that  fact  was 
doubtful.  It  was  held  that  the  stock- 
holders were  liable,  respectively,  for 
the  payment  of  such  judgment,  to.  the 
amount  of  their  subscriptions,  in 
spite  of  a  provision  In  the  bonds  that 
no  stockholder  should  be  individually 
liable  therefor.  "The  provision  in 
the  bonds  that  no  stockholders  shall 
be  individually  liable  thereon  for 
principal  or  interest  does  not  exempt 
stockholders  from  the  subjection  of 
their  contractual  Indebtedness  to  the 
company  to  the  payment  of  its  credi- 
tors holding  judgments  obtained 
upon  such  bonds,  but  It  does  refer 
to  the  stockholders'  individual  liabil- 
ity, which  is  statutory,  and  not 
sought  to  be  enforced  in  this  cause." 
Preston  v.  Cincinnati,  etc..  R.  Co^  36 
Fed.  64,  69,  1  LRA  140  [aft  146  U.  S. 
630,  13  set  131,  36  L.  ed.  1111].  (3) 
Where  negotiable  bonds  of  a  corpo- 
ration secured  by  mortgage  are  al- 
lotted pro  rata  to  the  stockholders,  a 
stipulation,  by  a  purchaser  of  such 
bonds,  to  indemnify  the  assignee  In 
bankruptcy  of  the  original  holder  of 
a  part  of  such  bonds  against  all  lia- 
bility as  a  stockholder  in  such  corpo- 
ration, does  not  relieve  the  bank- 
rupt or  other. members  of  the  cor- 
poration from  their  personal  obliga- 
tion to  the  purchaser  of  such  bonds. 
Garrett  v^  Sayles,  1  Fed.  371  Taft  110 
U.  S.  288,  4  set  90,  28  I.,  ed.  149].  (4) 
The  fact  that  a  creditor  of  a  cor- 
poration, before  the  Indebtedness  was 
incurred,  was  told  by  members  of  the 
corporation,  who  were  also  officers, 
that  he  would  be  paid  out  of  the  pro- 
ceeds of  certain  bonds  which  the  cor- 
poration hoped  to  sell,  did  not  pre- 
clude him  from  looking  to  the  un- 
paid subscriptions  for  the  ]>ayment 
of  his  claim,  where  such  members 
testified  merely  that  they  understood 
that  the  creditor  was  to  look  solely 
to  the  proceeds  of  the  bonds  for  pay- 
ment. Albright  v.  Texas,  etc.,  R  Co.,  8 
N.  M.  110.  42  P  73,  8  N.  M.  422.  48  P 
448.  <5)  An  agreement  with  stockhold- 


ers by  a  creditor  that  he  would  save 
them  "harmless  from  any  further  pay- 
ment by  virtue  of  their  subscrip- 
tions to  the  stock,  so  far  as  his  inter- 
est or  claims  against  said  company 
Is  concerned"  It  merely  a  covenant 
not  to  sue,  and  does  not  release  such 
stockholders  from  assessment.  Far- 
well  V.  Great  Western  Tel.  Co.,  161 
111.  522,  44  NK  891.  (6)  And  an  agree- 
ment between  an  insolvent  corpora- 
tion and  holders  of  claims  that  cer- 
tain claimants  should  release  certain 
of  the  stockholders  does  not  create 
a  covenant  not  to  sue  nor  constitute 
a  release. '  Farwell  v.  Great  Western 
Tel.  Co.,  161  111.  522,  44 -NE  891.  (7) 
Where  the  liability  of  a  stockholder 
is  that  of  a  principal  debtor  who  may 
be  sued  without  exhausting  the 
remedy  against  the  corporation,  an 
agreement  between  a  creditor  '  and 
the  corporation  by  which  collaterals 
are  applied  on  the  debt  at  an  agreed 
value  in  good  faith,  or  a  settlement 
with  indorsers  by  which  they  are  re- 
leased on  payment  of  an  agreed  sum. 
does  not  operate  to  discharge  a  stock- 
holder from  liability  for  a  balance 
Etui  due  the  creditor.  Knickerbocker 
Trust  Co.  V.  Myers.  133  Fed.  764  [aft 
139  Fed,  111.  71  CCA  199,  1  LRANS 
1171]. 

71.  Babbitt  v.  Read,  236.  Fe^.  42,. 
149  CCA  252  [afT  215  Fed.  395J. 

73.  Bush  V.  Robinson,  95  Ky.  492. 
26  SW  178,  16  KyL  226;  Basshor  v. 
Forbes.  36  iMd.  154;  Brown  v.  Eastern 
Slate  Co.,  134  Mass.  690. 

fa]  Oral  agreements  conatitatiaf 
WMver. — (1)  Where  plaintiff  accepts 
promissory  notes  of  a  corporation  in 
payment  of  property  sold  to  the  cor- 
poration under  a  written  contract, 
and  at  the  same  time  orally  agreed 
with  the  directors  that  the  stockhold- 
ers should  incur  no  personal  liability 
for  the  claim,  the  oral  agreement  is 
binding.  Brown  v.  Eastern  Slate  Co., 
134  Mass.  590.  (2)  One  who  sells 
land  to  a  company  for  speculation, 
for  a  cash  payment  and  the  com- 
pany's notes,  and  understands  that 
the  stockholders  have  only  paid  up 
their  stock  to  the  extent  of  the  cash 
payment,  and  will  not  risk  more,  and 
thereupon  agrees  orally  to  look  only 
to  the  company  and  his  lien  on  the 
land  for  payment  of  the  notes,,  waives 
recourse  on  the  stockholders  on  their 
unpaid  stock.  Bush  v.  Robinson.  86 
Ky.  492,  26  SW  178,  16  KyL  226. 

73.  French  v.  Teschemaker,  24 
Cal.  518;  Robinson  v.  Bid  well,  22  Cal. 
379 

74.  Babbitt- V.  Read,  236  Fed.  42. 
149  CCA  262  [aft  216  Fed.  296];  Kohn 
V.  Sacramento  Electric,  etc.,  R.  Co., 
168  Cal.  1,  141  P  626;  French  v.  Tes- 
chemaker, 24  Cal.  618;  Hull  v.  Stand- 
ard Coal,  etc.,  Co.,  20  Oh.  Cir.  Ct.  633. 
11  Oh.  Cir.  Dec.  331.  Contra  Kreisser 
V.  Ashtabula  Gas  Light  Co.,  24  Oh. 
Cir.  Ct.  313. 

[a]  Xn.  support  of  this  view.  It 
was  said:  "If  public  policy  can  be 
predicated  of  the  constitutional  lla- 
Dllity  of  a  stockholder  of  a  corpora- 
tion a  fortiori  it  may  of  the  constitu- 
tional homestead  rlpht.  and  yet,  can 
it  be  pretended  that  the  homestead 
right  may  not  be  waived  and  the 
property  voluntarily  surrendered  for 
the  benefit  of  creditors?"  French  v. 
Teschemaker,  24  Cal.  618,  560. 

7B.  Sonoma  Valley  Bank  v.  Hill, 
69  Cal.  107;  Harger  v.  McCulloug^ 
2  Den.  (N.  T.)  119. 

76.  Sallna  Nat.  Bank  v.  Prescott, 
60  Kan.  490,  67  P  121;  Bolce  v.  Hodge, 
51  Oh.  St.  236,  37  NB  265,  46  AmSR 
669:  Hauenschlld  v.  Standard  Coffin 
Co.,  10  OhS&CP  536,  8  OhNP  124; 
Palnesville  Nat.  Bank  v.  King  Var- 
nish Co.,   8  Oh.  Cir.  Ct.   663;  Taylor 
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his  stock  and  without  his  knowledge/^  Bat  where 
the  liability  of  the  stockholder  is  as  a  snrety,  it  has 
been  held  that  he  is  discharged  from  a  debt  for 
labor  by  the  fact  that  the  creditor  took  the  note 
of  the  corporation  and  gave  time  for  payment.'" 
And  in  another  decision  it  has  been  held  that  an 
extension  granted  by  a  creditor  to  a  corporation 
without  the  consent  of  the  stockholder  who  has 
transferred  his  stock  releases  him  from  liability,  as 
his  liability  is  secondary  to  that  of  the  transferee 
and  of  the  corporation  also.'*  Where  liability  is 
imposed  upon  stockholders  who  are  members  of  the 
fiorporation  at  the  time  the  debt  is  contracted,  the 
surrender  of  old  notes  and  the  taking  of  new  notes 
after  notice  that  certain  stockholders  have  retired 
from  the  corporation  for  the  express  purpose  of  dis- 
ehargring  them  releases  them  from  the  debt.*" 

ZUenkion  at  request  of  dixectors.  Where,  at  the 
request  of  the  directors  dt  a  corporation,  the  credi- 
tors thereof  grant  an  extension  of  time  for  -the 
payment  of  their  debts,  such  extension  will  not 
release  the  stockholders  from  a  statutory  personal 
liability  for  such  debts.*^ 

[$  1624]  (S)  Beleaae  or  Pursuit  of  Ottier 
Stockholders.  In  jurisdictions  where  the  liability 
of  stockholders  to  creditors  is  regarded  as  a  several 
liability,  the  release  by  a  creditor  of  one  sti>ek- 
holder  will  not  operate  as  a  release  of  others." 
And  especially  is  this  so  where  there  is  a  statute 
authorizing  one  or  more  joint  debtors  to  compromise 
their  joint  indebtedness  in  discharge  of  their  joint 
liability  without  affecting  the  Liability  of  the  other 
joint  debtors,**  but  it  has  been  held  in  a  state 
where,  under  the  statute,  stockholders  are  jointly 
liable,  that  if  a  creditor  by  an  instrument  under 
seal  Kleases   a  single   stockholder   from  personal 


liability  for  his  debt,  he  thereby  discharges  the 
corporation  and  other  stockholders  to  the  same 
extent  as  to  the  one  to  whom  the  release  was  exe- 
cuted.** Where  liability  is  several,  a  judgment 
against  one  or  more  of  the  stockholders  does  not 
release  the  others.** 

[$  1625]  (4)  Froceedings  to  Enforca  Idahility 
of  Corporation.  Where  the  liability  of  the  stock- 
holder cannot  be  resorted  to  until  the  corporate 
assets  have  been  found  to  be  insufficient,  a  eraditor 
by  seeking  to  enforce  his  claim  against  the  corporate 
assets  does  not  thereby  waive  his  right  to  pursue  the 
individual  liability  of  the  stockholders.**  A  credi- 
tor by  proving  his  claim  against  the  assignee  for  the 
benefit  of  creditors  of  the  corporation  and  accepting 
a  dividend  thereon  does  not  waive  his  right  to 
enforce  the  individual  liability  of  stockholders.*' 
The  right  to  proceed  against  the  stockholders  of  a 
corpoi-ation  is  not  waived  by  creditors  in  pursuing 
their  remedies  against  the  corporation  to  which  the 
original  corporation  has  transferred  its  assets  and 
which  has  assumed  its  liabilities,  where  there  'is 
no  evidence  that  the  creditors  have  agreed  to  release 
or  discharge  the  original  corporation  or  its  stock- 
holders.** Where  the  statute  requires  a  judgment 
and  execution  returned  thereon  unsatisfied  against 
the  corporation  before  the  individual  liability  of 
stockholders  may  be  resorted  ,to,  a  creditor,  by 
releasing  a  levy  on  corporate  property  under  an 
agreement  with  the  directors,  forfeits  his  right  to 
sue  the  stockholders.** 

[i  1626]  6.  Tiuelvvaer  of  Corporation  and  Dis- 
ehsrge  in  Iii«>lTien<qr.**>  The  fact  that  a  corporation 
has  become  insolvent  and  has  gone  into  the  hands 
of  a  receiver  does  not  take  away  but  fixes  the  indi- 


V.  West  Liberty  Wheel  Co.,  8  Oh. 
Dec.  <Reprlnt)  947.  9  AmLRec  28. 

77.  Bolce  V.  Hodse.  61  Oh.  St.  2S6, 
S7  NB  266.  46  AmSR  669  (where 
it  was  said  that  the  fact  that  the  lia- 
bility of  a  stockholder  for  the  cor- 
porate debts  Is  secondary,  that  la, 
cannot  be  resorted  to  by  the  corpora- 
tion creditors  until  the  corporate  as- 
sets are  exhausted,  or  cannot  be 
reached  by  the  ordinary  processes  of 
law,  is  not  a  test  of  the  question,  for 
In  many  cases.  In  fact  usually,  the 
creditor  may  pursue  the  principal 
debtor  and  his  surety  In  the  first  in- 
stance, under  some  circumstances); 
PalnesvDIe  Nat.  Banlc  v.  Klngr  Var- 
nish Co.,  8  Oh.  Clr.  Ct.  668;  Taylor  v. 
West  Liberty  Wheel  Co.,  6  Oh.  Dec. 
(Reprint)   947,  9  AmLRec  28. 

IB,  Hanson  v.  Donkersley,  S7  Hich. 
184. 

79.  Way  V.  Mooers,  186  Hinn.  SS9, 
160  NW  1014.  LRA19i8B  669. 

80.  New  Bn^land  C!ommerclaI 
Bank  v.  Newport  Steam  Factory 
Stockholders,  6  R.  L  164,  75  AmD 
688. 

81.  Aultman's  App.,  98  Pa.  605, 
616  (where  It  was  said:  'The  directors 
are  the  representatives  of  the  stock- 
holders in  all  their  dealings  with 
creditors.  When  they  asked  and  ac- 
cepted an  extension  it  was  an  act 
binding:  on  the  stockholders.  It  was 
their  assent.  Besides  which,  when 
the  extension  expired,  the  debt,  be- 
ine  unpaid,  was  revlvedf,  and  was  then 
a  debt  newly  contracted  as  far  as  the 
then  existing  stockholders  were  con- 
cerned— and  for  which  their  liability 
under  the  statute  then  accrued.  The 
ground  upon  which  the  surety  is  dis- 
charged by  time  given  by  the  creditor 
on  a  binding  contract  without  his 
anient,  is  that  he  Is  thereby  deprived 
of  his  right  to  pay  the  debt  and  bring 
suit  Immediately  against  his  prln- 
clnal.  It  is  evident  that  such  a  rem- 
edy would  have  been  entirely  imprac- 


ticable in  a  case  like  the  present"). 

83.  Pouglikeepsle  Bank  v.  Ibbot- 
son,  5  Hill  (N.  T.)  461.  Compare 
Robinson  V.  Bealle,  20  Ga.  276  (hold- 
ing that  a  settlement  by  the  holder 
of  notes  Issued  by  a  bank  operating 
under  special  charter  with  one  stock- 
holder was  not  material  to  the  ascer- 
tainment of  the  proportionate  Uabtl- 
Ity  of  another  stockholder). 

83.  Herries  v.  Piatt.  81  Hun  (N. 
T.)   132. 

84.  Prince  v.  Lynch,  S8  Cat  628, 
99  AmD  427. 

8B.  Hanson  v.  Davison,  78  Minn. 
464,  76  NW  264;  Harper  v.  Carroll, 
66  Minn.  487,  69  NW  610,  1089;  Glenn 
V.  Hunt.  120  Mo.  830,  25  SW  181. 

86.  Dodge  V.  Minnesota  Plastic 
Slate  Roofing  Co.,  16  Minn.  368;  Berry 
V.  Rood.  168  Mo.  J16,  67  SW  644; 
Jackson  v.  Meek.  87  Tenn.  69,  9  SW 
226,  10  AmSR  620.  Compare  Charles 
V.  Toung,  74  Fla.  298,  76  S  869  (hold- 
ing that  the  fact  that  a  creditor  has 
brought  suit  against  the  corporation 
and  recovered  Judgment  against  it 
does  not  make  the  claim  on  which  he 
sues  any  the  less  a  debt  of  the  cor- 
poration for  which  the  stockholders 
are  liable  under  the  statute);  Van 
Hook  V.  Whltlock,  26  Wend.  (N. 
T.)  48,  87  AmD  246  (where  a  statute 
with  reference  to  Insolvent  insurance 
companies  made  an  assignment  on 
the  order  of  the  proper  oflScer,  a  full 
discharge  not  only  of  the  corporation 
but  of  the  stockholders  from  debts 
due  at  the  time  of  the  assignment, 
and  notwithstanding  the  unconstitu- 
tionality of  the  statute,  it  was  held 
that  creditors  who  came  in  and  re- 
reived  dividends  from  an  assignee  un- 
der such  statute  could  not  afterward 
enforce  the  individual  Uabtltty  of 
stockholders  to  the  extent  of  their 
respective  shares  of  stock).  But  see 
Milroy  V.  Spurr  Mountain  Iron  MIn. 
Co.,  48  Mich.  281,  6  NW  287  (holding 
that    where    an    action    for   labor   is 


brought  against  the  corporation  alone 
and  judgment  is  recovered  thereon,  a 
subsequent  action  cannot  be  ntaln- 
tained  for  the  same  matter  against 
the  corporation  and  a  stockholder 
thereof). 

[a]  ZUnstratloiia. — (1)  Under  the 
act  of  1876,  which  gives  servants  and 
employees  of  certain  corporations  a 
claim  for  wages  against  Individual 
stockholders,  in  addition  to  the  lia- 
bility of  the  corporation,  an  employee 
does  not,  by  taking  a  note  of  the  cor- 
poration for  such  wages,  and  attempt- 
ing to  collect  from  the  corporate  as- 
sets, waive  his  rights  against  the  in- 
dividual stockholders.  Jackson  v. 
Meek,  87  Tenn.  69,  9  SW  225.  10  AmSR 
620.  (2)  The  receipt  by  the  cred- 
itors of  an  insolvent  corporation  of 
dividends  resulting  from  a  sale  of 
its  assets,  received  on  stock  subscrip- 
tions at  an  exaggerated  value,  does 
not  preclude  suit  oy  the  creditors  or 
receiver  against  the  stockholders  to 
recover  the  actual  balance  of  unpaid 
stock  subscriptions,  although  the 
dividends  are  not  returned  or  the 
contract  under  which'  the  assets  were 
received  from  stock  subscribers 
rescinded.  Berry  v.  Rood.  168  Mo.  316. 
67  SW  644. 

87.  Sleeper  v.  (Soodwin,  67  Wis. 
577,  81  NW  335. 

[a]  XUnstratloa^— The  presenta- 
tion of  a  claim  by  a  laborer  for  wages 
In  such  manner  as  to  entitle  blm  to 
receive  a  dividend  from  the  assignee 
of  an  insolvent  corporation  Is  not  a 
waiver  of  his  personal  claim  against 
the  stockholders.  Sleeper  v.  Goodwin, 
67  Wis.  677,  31   NW  336. 

88.  Anglo-American  Iiand.  eta. 
Co.  v.  Lombard,  132  Fed.  721.  68  CCA 
89  [certiorari  den  196  TT.  S.  638.  25 
set  793.  49  L.  ed.  680]. 

89.  Berwind- White  C^oal  Min.  On. 
V.  Ewart.  II  Mlso.  490,  32  NTS  T16 
[afr  90  Hun  60,  36  NTS  67S1. 

9a    Slaohazc*  la  baakratrkBy  •■  af- 
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vidnal  liability  of  a  stoekbolder.**  ^80  the  indi- 
vidnal  liability  of  the  stockholder  is  not  released  by 
the  fact  that  in  the  proceeding  in  which  a  receiver 
was  appointed  the  property  was  sequestrated  and  the 
ofBcers  of  the  corporation  enjoined  from  doing  busi- 
ness, there  having  been  no  judgment  of  dissolution.**' 
So  it  has  been  held  that  the  individual  liability  of 
a  stockholder  for  unpaid  subscriptions  is  not 
affected  by  the  fact  that  the  assignee  of  the  corpora- 
tion had  distributed  the  fund  arising  from  a  sale  of 
an  the  corporate  assets  and  that  the  final  acconnt 
of  the  assignee  had  been  approved,  Where  he  had  not 
in  fact  been  discharged  from  the  trust.'*  Independ- 
•ently  of  any  statutory  provision,  where  a  corpora- 
tion has  been  discharged  pursuant  to  the  provisions 
of  the  insolvency  law,  the  stockholders  are  also 
released  from  their  personal  liability  for  the  debts 
of  the  corporation.**  But  a  discharge  of  a  corpora- 
tion in  insolvency  proceedings  has  no  such  effect 
where  it  is  provided  by  statute  that  "the  release  of 
any  debtor  under  this  act  shall  not  operate  to  dis- 
charge any  other  party  liable  as  surety,  guarantor, 


or  otherwise  for  the  same  debt."** 

[$  1627]  9.  Payment  or  Satisfaction.  A  lia- 
bility based  upon  nonpayment  of  the  original  sub- 
scription to  the  stock  of  the  corporation  is  dis- 
charged when  the  amount  due  is  paid  whether  by 
the  original  owner  or  a  transferee.""  As  a  general 
rule,  it  is  a  sufficient  defense  to  an  action  against  a 
stockholder  to  enforce  an  alleged  individual  liability 
for  corporate  debts  that  he  has  already  paid  cor- 
porate debts  to  an  amount  equal  to  that  for  which 
he  was  individually  liable.*^  And  this  principle 
applies  as  well  to  voluntary  payments  by  the  stock- 
holder made  in  good  faith  to  holders  of  bona  fide 
claims  against  the  corporation"*  as  to  payments 
enforced  by  action"  or  by  motion  for  execution 
against  the  stockholder  in  accordance  with  special 
statutory  authorization.^  Also  the  rule  has  been 
held  to  apply  where  the  stockholder  has  in  good 
faith  given  the  creditor  of  the  corporation  his  note 
for  the  amount  of  his  individual  liability,^  or 
where  judgment  has  been  rendered  against  him  for 
a  sum  covering  the  whole  amount  of  his  individual 


fMUnr  IlalillltT  of  Aabtoz  see  Bank- 
ruptcy I  713. 

91.  Arenx  v.  Weir,  89  111.  26;  Hol- 
lincrshead  v.  Woodward,  15  Hun  410 
(rev  on  other  srounds  107  N.  T.  96, 
13  NB  621]. 

S9.  HoIIlnrshead  v.  Woodward,  35 
Hun  410  [rev  on  other  grounds  107 
N.  T.  96,  13  NE  62H. 

•3.  Tumbull  V.  Pomeroy  Salt  Co., 
11  Oh.  Deo.  (Reprint)  19,  24  ClnoLBul 
133. 

M.  Mohr  V.  Minnesota  Bl.  Co.,  40 
Minn.  343,  349,  41  NW  1074  (where  it 
was  said:  "As  the  releases  and  Judg- 
ment In  the  insolvency  proceedingrs 
extinguished  the  legal  obligations 
against  the  insolvent,  there  remains 
no  creditor  of  the  corporation,  within 
the  meaning  of  the  statute,  who  can 
enforce  the  liability  flxed  by  the  con- 
stitution; so  that,  as  the  debt  against 
the  corporation  was  extinguished  by 
the  releases  and  judgment,  the  per- 
sonal liability  of  the  defendant  stock- 
bolders  was  also  extinguished"). 

•5.  Willis  V.  Mabon,  48  Minn.  140. 
166,  50  NW  1110,  31  AmSR  628,  18 
IjRA  281  (where  it  was  said  that  the 
statutory  provisions  set  out  in  the 
text  "was  doubtless  enacted  for  the 
very  purpose  of  changing  the  rule 
laid  down"  in  the  case  cited  In  the 
preceding  note).  See  also  Tripp  v. 
Korthwestern  Nat.  Bank,  41  Minn. 
400,  48  NW  60  (which  sustains  this 
view). 

[a]  Vb*  pKOVlalMi  la  not  nnoon- 
amtaUtaalf  as  applied  to  cases  where 
the  liability  of  the  stockholder  was 
incurred  before,  but  the  proceedings 
under  the  insolvent  act  were  liad  and 
the  corporation  discharged  subse- 
quent to  Its  passage.  Willis  v.  Mabon, 
48  Minn.  1400  NW  1110,  31  AmSR 
626,  16  IiRA  281. 

96.  Sweet  V.  Barnard,  (Colo.)  182 
P  22;  Thebus  v.  Smiley,  110  111.  316; 
Illinois  Central  Trust  Co.  v.  Craw- 
ford. 201  111.  A.  656;  Perkins  v.  Le 
Vlness,  (Md.)  106  A  705. 

fa)  nivstrstlona. — (1)  Where  de- 
fendant who  received  stock  from  the 
original  holder  rendered  services  to 
the  company  to  the  full  value  of  the 
stock  received,  he  Is  not  liable  for 
any  unpaid  portion  of  face  value  of 
stock.  Sweet  v.  Barnard,  (Colo.)  182 
P  22.  (2)  Where  a  subscriber  to 
stock  gave  his  note  for  the  stock,  and 
a  certiflcate  was  issued  to  him,  and 
was  Indorsed  by  him,  and  a  new  cer- 
tificate was  issued  to  another  person, 
who  paid  the  corporation  for  the 
stock,  the  subscriber  was  not  liable 
to  the. receiver  of  the  corporation  on 
the  note.  Perkins  v.  Le  Vlness,  (Md.) 
106  A  705. 

tbl  Vsyment  ianres  to  benefit  of 
ftmnutuT—. — If  a  stockholder  dis- 
charges the  liability  against  his  stock 
by  paying  a  judgment  equal  in 
amount  to  its  par  value,  s  transferee 


of  such  stock  takes  It  free  from  fu- 
ture liability.  Thebus  v.  Smiley,  110 
111.  816. 

[c]  Vajmeiit  to  oocpozatloa  not  a 
■oooessor  to  debtor  corporation.  ■■ 
Where  there  is  no  suggestion  in  the 
articles  of  incorporation  of  a  new  cor- 
poration that  It  is  the  successor  of 
an  old  corporation,  the  payment  of 
subscriptions  for  stock  in  the  new 
corporation  in  stock  of  the  old  cor- 

? oration  cannot  be  set  up  as  a  de- 
ense  in  an  action  in  which  it  is 
sought  to  enforce  the  liability  of 
stockholders  to  creditors  of  the  cor- 
poration for  the  unpaid  portion  of 
their  subscription  to  stock.  Dieterle 
V.  Ann  Arbor  Paine,  etc  Co.,  143 
Mich.  416,  107  NW  79. 

[d]  Vayment  on  maaVbrnt  snbscilp- 
tlon  cannot  be  credited. — ^Vaughan- 
Robertson  Drug  Co.  v.  Orlmls-MiUs 
Drug  Co.,  173  N.  C.  602,  92  SB  376. 

97.  U.  S. — In  re  South  Mountain 
Cons.  Min.  Co.,  6  Fed.  403,  7  Sawy. 
SO. 

Pla. — Hood  V.  French,  37  Pla.  117, 
19  S  165. 

Qa. — Lane  v.  Harris,  16  Ga.  217. 

III.— Thebus  v.  Smiley,  110  IlL  216; 
Buchanan  v.  Melsser, ,  105  IlL  638; 
Schrader  v.  Heinzelman,  51  111.  A.  81 
[afC  150  IlL  227,  37  NB  236]. 

•Iowa. — Spense  v.  Iowa  Valley 
Constr.  Co.,  36  Iowa  407. 

Kan. — Sedgwick  City  Bank  v.  Sedg- 
7}^^  Jiy^np'  «to..  Co.,  69  kan.  664, 
54  P  681;  Howell  v.  Manglesdorf.  33 
Kan.  194,  6  P  759;  Crocker  v.  Ball, 
i$  ?*?;.,^- .***•  S*  ^  «91;  Kendall  v. 
UnderhilL  8  Kan.  A.  621,  66  P  644; 
Musgrave  v.  Glen  Elder  Assoc,  5  Kan. 
A.  898,  49  P  338. 

Md. — Pittsburg  Steel  Co.  v.  Balti- 
more Bqultable  Soc,  118  Md.  77,  77 
A  265. 

Mass. — Sargent     v. 
Mass.  371,  63  NB  929. 

Mo. — ^Washington  Sav.  Bank  v. 
Butchers',  etc.,  Bank,  180  Mo.  166,  31 
|W  761;  ManviUe  v.  Roew,  11  ko. 

x^"^''~l'**''"80°  ^-  Tennessee  Oil, 
**^  ^°"  T,^  ^■.'-  ^-  *2.  6»  A  788.  • 
N.  Y. — Garrison  v.  Howe,  17  N  T 
458,  463;  Woodruff,  etc.,  Co.  v.  Chitten- 
den, 17  N.  T.  Super.  408;  Young  v 
Brlce.  19  AbbNCas  79  note  [aff  3  NYS 

'*.,^J*"'  ^iA'nSR  836,  34  LRA  737. 

The  creditor  must,  therefore,  take 
S»^t»V  ^®^?.°l3^  »  stockholder  who 
cannot  establish  such  a  defence,  or 
if  he  cannot  And  such  a  stockholder, 
but  ascertains  that  the  case  is  such 
that,  upon  the  winding  up  of  the  con- 
cern he  ccnW  realize  a  part  or  the 
whole  of  his  demand,  he  must  adopt 
that  form  of  proceeding."  Garrison 
V.  Howe,  supra. 

*oi&*».5LS^n  -S^c'tl^n' 


Stetson,     181 


In  this  state  by  a  foreign  creditor  of 
a  foreign  corporation  against  a 
stockholder,  a  citizen  of  Pennsyl- 
vania to  recover  liabilities  imposed 
on  stockholders  by  the  law  of  the 
state  where  the  company  was  Incor- 

g orated,  an  allldavlt  of  defense  Is  suf- 
dent  which  avers  that  suit  had  al- 
ready been  brought  and  Judgment  ob- 
tained against  the  defendant  in  the 
state  where  the  company  was  incor- 
porated on  his  liability  as  a  stock- 
holder, and  that  execution  had  been 
levied  on  his  real  estate  v  there." 
Cushing  v.  Perot,  176  Pa.  66,  84  A 
447,  52  AmSR  835,  34  LRA  737. 

rb]  Payment  to  saother  stock- 
holder is  not  availing  as  against  an 
outside  creditor.  Nasmith  v,  Dickey, 
42  U.  C.   Q.  B.   350. 

9&  Hood  v.  French,  37  Fla.  117,  19 
S  166;  Buchanan  v.  Melsser,  105  III. 
638;  Sedgwick  City  Bank  v.  Bedgrwlck 
Mining,  etc.,  Co.,  59  Kan.  654.  54  P 
681  (holding  that  It  is  not  necessary 
for  him  to  await  the  issue  and  return 
of  an  execution  nulla  bona  and  the 
making  of  an  order  to  enforce  his 
liability);  Garrison  v.  Howe,  17  N. 
Y.  458.  But  see  Welch  v.  Sargent, 
127  CaL  72,  59  P  319  (holding  that, 
since  Civ.  Code  }  322,  declaring  that, 
if  any  stockholder  pays  his  propor- 
tion of  any  corporate  debt,  he  Is 
thereby  released  from  any  further 
personal  liability  therefor,  does  not 
affect  the  stockholder's  liability  to 
the  corporation  for  unpaid  subscrip- 
tions, a  stockholder's  payment  to  a 
corporate  creditor  of  the  amount  due 
on  his  unpaid  subscription,  In  reduc- 
tion of  the  corporation's  debt,  he 
knowing  It  to  b?  Insolvent,  will  not 
relieve,  nlm  from  liability  In  an  ac- 
tion by  other  creditors  to  reflover 
such  unpaid  subscription,  In  the  ab- 
sence of  evidence  of  a  corporate  act 
authorizing  such  creditor  to  make 
such  application  of  the  amount  due). 

[a]  A  pavment  to  the  receiver  of 
th*  eoiporsnoB  discharges  the  stock- 
holder from  liability,  even  though 
the  receiver  had  no  power  to  enforce 
such  liability  by  suit.  Strauss  v. 
Denny,  95  Md.  690,  63  A  671. 

99.  Thebus  v.  Smiley,  110  111.  318; 
Woodruff,  etc..  Iron  Works  v.  Chit- 
tenden, 17  N.  T.  Super.  406:  Cushing 
V.  Perot,  178  Pa.  86,  34  A  447,  52 
AmSR  835,  84  LRA  737.  And  see 
cases  cited  supra  note  97. 

1.  Washington  Sav.  Bank  v. 
Butchers',  etc..  Bank,  ISO  Mo.  166,  SI 
SW  761. 

3.  Munson  v.  Warren.  68  Kan.  162, 
65  P  222:  CJampbetl  v.  Reese,  8  Kan. 
A.  518.  66  P  648  (holding  that,  where 
a  stockholder  pays  a  bona  fide  claim 
against  an  Insolvent  bank,  and  as 
part  payment  executes  his  promis- 
sory note,  which  Is  accented  by  ths 
creditor  as  payment,  and  It  clearly 
appears  from  the  rscord  that  the 
transaction  was  done  in  good  faith. 
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liability,  althoogfa  tbQ  jndgment  had  not  been  paid.' 
So  a  disoharge  of  any  portion  of  his  liability  is  a 
good  defense  pro  tanto  to  a  suit  by  other  creditors 
to  enforce  his  individual  liability  fbr  corporate 
debts,*  Slid  wherever  the  debt  of  a  corporation  is 
satisfied  in  part,  there  is  also  a  pro  tf  nto  discharge 
of.  the  liability  of  stockholders.'  A  limitation  of 
the  rule  recognized  in  some  decisions  is  that  after 
a  stockholder  has  notice  of  suit  against  him  he 
cannot  defeat  the  action  by  paying  other  creditors,* 
even  though  he  paid  to  the  full  amount  of  his  lia- 
bility.' Hovever,  it  was  held  in  one  decision  in 
which  it  was  not  necessary  to  pass  on  the  correctness 
of  the  limitation  that  actual  knowledge  of  the  pen- 
dency of  another  suit  would  not  satisfy  its  require- 
ments.^ '  And  some  decisions  deny  the  existence  of 
the  limitation.*  And  it  has  been  held  that  payment 
in  good  faith  by  a  stockholder  of  the  entire  amount 
of  his  statutory  liability  to  a  creditor  of  the  com- 
pany after  action  brought  is  a  good  defense  to  an 
action  by  another  creditor  of  the  company  to 
enforce  the  stockholder's  liability,  although  the 
latter  action  was  commenced  before  the  payment 
was  made.^° 

Payment  to  a  firm  of  which  he  was  a  member  bj 
a  stockholder,  of  a  sum  equal  to  the  amount  of  hss 
stock,  to  satisfy  a  debt  due  from  the  corporation  to 
the  Bxm,  will  not  extinguish  his  liability,  as  stock- 
bolder,  to  other  creditors  of  the  corporation.^^ 

Application  of  payments  made  by  other  stock- 


this  constitutes  a  good  defense  to  an 
aetlon  to  recover  upon  his  statutory 
liability). 

3.  Blttner  v.  I.ee,  26  Mo.  A.  559. 

4.  Knickerbocker  Trust  Co.  v.  My- 
ers, 133  Fed.  764  [aff  139  Fed.  Ill,  71 
GCA  199,  1  LRANS  1171];  Manvllle 
V.  Karst,  16  Fed.  173:  Schrader  v. 
Heinzelman.  61  111.  A.  31  raff  160  lU. 
827,  37  NB  2351;  Campbell  v.  Reese, 
8  Kan.  A.  518,  66  P  543;  Marr  v.  West 
Tennessee  Bank,  4  Lea  (Tenn.)  578. 
And  see  Mottlnger  v.  Hendricks,  208 
Fed.  824  (holding  that.  In  an  action 
by  a  special  -receiver  appointed  to 
collect  assessments  from  the  stock- 
holders of  an  Insolvent  corporation 
against  a  stockholder,  an  allegation 
In  the  answer  that  defendant  com- 
promised the  claim  with  plaintiff  and 
paid  him  a  sum  in  full  settlement 
states  a  defense  at  least  to  the  ex- 
tent of  the  amount  paid). 

6.-  San  Jose  Sav.  Bank  v.  Pharls, 
68  Cal.  380;  Western  Pac.  R.  Co.  v. 
Godfrey,  166  Cal.  346,  136  P  284,  Ann 

lefe  — 


Casl916 


825. 


[a1  IUii«txstiAii.^Where,  after  a 
creditor  had  Instituted  suit  against 
the  stockholders  of  an  insolvent  cor- 
poration, a  dividend  was  declared  and 
paid  to  him  by  the  receiver  by  which 
the  amount  of  the  debt  was  reduced, 
such  payment  operates  as  a  discharge 
of  the  stockholder's  debt  to  that  ex- 
tent, notwithstanding  the  insolvency 
of  the  corporation.  "It  was,  In  fact, 
a  payment  to  plaintiff  by  the  insol- 
vent debtor  of  a  portion  of  the  debt 
on  account  of  which  this  action  was 
brought,  a  satisfaction  in  part  of  that 
debt.  The  liability  of  the  stock- 
holder under  our  constitutional  pro- 
vision is  only  for  his  proportion  of 
such  part  of  a  debt  or  liability  as  re- 
mains unpaid."  Western  Pac.  R.  Co. 
v.  Godfrey,  168  Cal.  346,  362,  136  P 
284,   AnnCasl916B   825. 

[b]  BSeet  of  satlsfaetloii  of  Jndr- 
meat. — ^When  the  Judgment  against 
the  stockholders  oi  a  corporation  Is 
once  satisfied,  plaintiff  can  collect  no 
more  from  the  other  stockholders,  al- 
though his  Judgment  may,  before  sat- 
isfaction, have  authorized  him  to  col- 
lect It  from  several  stockholders. 
Larrabee  v.  Baldwin,  35  Cal.  165. 

e.  Manvllle  v.  Karst,  16  Fed.  178, 
174;  Jones  v.  Wlltberger,  42  Ga.  675; 
Thebus  v.  Smiley,  llO  111.  316;  Cole  v. 


Butler,  43  Me.  401;  Grose  v.  Bilt.  36 
Me.  22. 

[a]  Xb.  aupport  of  tUs  ml*  it  was- 
said:  (1)  "Such  payment,  after,  notice 
of  suit.  Is  in  fraud  of  the  plaintiff's 
claim,  and  contrary  to  the  policy  of 
the  Act  creating  the  liability,  and  If 
allowed  would  nractlcally  defeat  the 
object  of  the  Legislature  in  impos- 
ing the  obligation."  Jones  v.  Wllt- 
berger, 42  Ga.  675.'  (2)  If  the  rule 
was  "otherwise  It  would  be  within 
the  power  of  the  stockholder,  on  be- 
ing sued,  to  enforce  his  own  terms 
with  the  creditor,  or  to  entirely  de- 
feat his  recovery  by  hunting  up  some 
other  creditor  with  whom  he  could 
make  satisfactory  terms,  and  confess 
Judgment  In  his  favor."  Thebus  v. 
Smfley,  110  111.  816,  319.  (3)  "If  a 
stockholder  cannot  set  off  the  debts  of 
the  corporation  to  him.  In  order  to  de- 
feat his  liability,  why  should  he  be 
permitted  through  a  friend  to  de- 
feat a  Just  claim  against  himself 
when  sued,  by  confessing  judgment 
In  favor  or  that  friend,  prior  to  the 
possible  time  when  tho  creditor  orig- 
inally suing  could  obtain  Judgment  on 
a  valid  demand,  except  by  consent?" 
Manvllle  v.  Karst,  supra. 

7.  Jones  v.  Wlltberger,  42  Ga.  676. 

8.  Munson  v.  Warren,  63  Kan. 
162,  164,  65  P  222  (where  It  was  said: 
"If  the  doctrine  of  Us  pendens  can 
be  pleaded  at  all,  which  we  do  not 
decide,  it  can  only  bo  after  service 
of  summons  uixin  the  defendant.  The 
mere  fact  that  the  defendant  had 
knowledge  thatHhe  petition  had  been 
(lied  and  summons  Issued  would  be 
of  no  significance  or  binding  force. 
The  summons  might  never  be  served. 
The  Information  which  he  had  re- 
ceived was  unofficial  and  unauthor- 
ized"). 

8.  Manvllle  v.  Hoover,  II  Mo.  A. 
817.  And  see  Pittsburg  Steel  Co.  v. 
Baltimore  Equitable  Soc,  113  Md.  77, 
77  A  255  (holding  that  the  right  of 
a  creditor  of  a  corporation  to  sue 
at  law  a  stockholder  for  the  balance 
due  on  his  stock  subscription  is  a 
mere  right  held  by  him  In  common 
with  all  other  creditors  of  the  cor- 
poration to  whom  the  stockholder  is 
liable,  and  the  stockholder  may  de- 
stroy the  liability  by  payment  to  any 
other  or  others  of  such  creditors). 

10.     Richards  v.  Brlce,  15  Daly  144, 


holdan.  A  jndgment  creditor  is  bound  to  apply 
money  received  from  stockholders  for  unpaid  sub- 
scriptions to  a  judgment  on  which  they  are  liable 
and  cannot  recover  on  such  judgment  from  another 
stockholder  where  the  judgment  is  thereby  paid.^* 
Where  the  liability  of  stockholders  is  several  to 
the  extent  of  their  proportionate  holdings  of  stock, 
the  fact  that  money  paid  by  certain  sto^Jiolders  to 
discharge  their  proportionate  liability  of  the  entire 
indebtednes  of  the  corporation  is  applied  to  the 
payment  of  a  debt  to  the  extent  of  the  proportionate 
shares  of  the  stockholders  who  paid  does  not  operate 
to  discharge  other  stockholders  of  liability  for  their 
share  of  the  indebtedness.^* 

Tender  of  payment  of  subscription  when  corpora- 
tion is  solvent.  The  fact  that  a  corporation  when 
solvent  refuses  an  offer  of  full  payment  by  one  who 
has  subscribed  for  stock  and  refuses  to  give  a  cer- 
tificate therefor  will  not  exonerate  him  from  the 
obligation  of  the  subscription  to  creditors  of  the 
corporation  when  it  subsequently  becomes  insolvent, 
where  he  took  no  action  to  absolve  himself  from  the 
subscription  contract  but  continued  active  as  an 
ofScer  in  the  company's  business  until  it  became 
insolvent.** 

[i  1628]  10.  Set-OflP»— a.  By  Stockholder- 
(1)  Against  Amount  Dne  on  Subscription.  While 
the  contrary  view  is  maintained  in  some  jurisdic- 
tions^" the  weight  of  authority  is  to  the  effect  that 
a  stockholder  who  is  indebted  to  an  insolvrait  corpo- 


3  NYS  941,  16  NTClvProc  398.  I 
NTS  947;  Young  v.  Brlce,  3  NTS 
123. 

[a]  b  support  of  this  tIsw  it  was 
said:  "The  payment  made  by  defen- 
dant was  clearly  under  legal  com- 
pulsion.' An  action  had  been  com- 
menced against  her  for  a  cause  of 
action,  to  which  she  had  no  legal  or 
honest  defense.  She  was  not  required 
to  incur  the  expense  of  a  defense, 
where  none  existed,  nor  to  wait  for 
the  recovery  of  the  Judgment  against 
her,  and  thus  subject  herself  to  un- 
necessary costs,"  Young  V.  Brioe,  8 
NTS  123,  125. 

11.  Buchanan  v,  Melsser,  105  m. 
638; 

13.    Shernxan  v.  Harley,   (CaL)  174 

13.  Knowles  v.  Sandercock.  lOT 
CaL  629.  40  P  1047. 

14b  Potts  V.  Wallace,  146  V.  S. 
689,  IS  set  196,  36  U  ed.  USE  Cr«T 
32  Fed.  272]. 

IB.  By  stockkoUMr  mtaA  'br  ored- 
Itor  to  mforo*  itatatarr  HaWTIty  see 
Banks  and  Banking  I  108. 

m  prooeadlnrs  Involvlaf  IbsoI- 
vney  of  oorporatiim  gtauAOj  see 
infra  XV. 

is.  Turner  v.  Fidelity  Loan  Con- 
cern, 2  Cal.  A.  122  83  P  <2,  70  (hold- 
ing that,  where,  in  a  creditors'  suit 
against  stoclcholders  of  a  corporation 
to  recover  alleged  unpaid  subscrip- 
tions, facts  showing  an  indebtedness 
by  the  corporation  to  one  of  defen- 
dant stockholders  for  services  were 
set  up  by  plea  containing  all  the  ele- 
ments of  a  quantum  meruit,  the 
court  should  have  found  the  value  of 
such  services  and  set  it  off  against 
the  stockholders'  liability);  PondvlUs 
Co.  V.  Clark,  26  Conn.  97  (holding  that 
the  mere  insolvency  of  a  corporation 
neither  impairs  its  power  to  manage 
its  affairs  nor  converts  its  property 
into  a  trust  fund  for  the  benefit  of 
Its  creditors,  and  that  in  an  actloa 
by  a  corporation  on  a  note  given  by 
defendant  in  payment  of  stoclc  issued 
by  the  corporation  to  him,  defendant 
may  set  off  a  claim  for  lumber  sold 
by  him  to  the  corporation,  notwith- 
standing the  fact  that  the  corpora- 
tion is  Insolvent).  Ra  Globe  F.  As- 
sur.  Co.,  (Sask.)  11  WestLR  46  (aC 
11  WesttiR  293]. 


For  ImUae  ewMS,  Oerelppaaats  and  cfeaacM 


in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ration  for  unpaid  sliarea  cannot  set  off  against  the 
amount  so  due  a  debt  due  him  by  the  corporation,^' 
unless  as  is  the  case  in  some  jurisdictions  the  rule 
has  been  changed  by  statute.^'  He  must  pay  for  his 
shares  in  full  and  is  entitled  only  to  a  ratable  dis- 
tribution of  aU  the  company's  assets  and  to  receive 
a  dividend  upon  his  claim  against  the  company  in 
eonunon  with  other  creditors.^*    Especially  is  this 


17.  U.  S.— Hanaiay  v.  Stutz.  139  U. 
a  417,  11  set  5$0.  »6  U  ed.  227;  Sco- 
vlll  V.  Thayer,  l66  U.  a  143,  26  ti. 
«d.  968;  Sawyer  v.  Hoagr,  17  Wall. 
610,  21  ti.  ed.  731;  Bausman  v.  Kin- 
near.  79  Pod.  172,  24  CCA  473  [rev 
73  Fed.  69,  and  app  dlsm  172  V.  S. 
644  mem,  19  SCt  878  mem,  43  !•.  ed. 
1182  mem];  Oilchrlst  v.  Helena,  etc., 

B.  Co.,  49  Fed.  619;  Kenton  Furnace, 
R..  etc.,  Co.  v.  McAlpln,  5  Fed.  737; 
Wllbar  V.  Stockholder,  29  F.  Cas. 
No.  17.636,  13  Phlla.  (Pa.)  479. 

Colo. — Colorado  Fuel,  etc.,  Co.  v. 
Sedalla  Smelting  Co.,  13  Colo.  A.  474, 
69  P  222. 

Del. — John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  101  A  879. 

Qa. — Wilkinson  v.  Bertock,  111  Oa. 
187,  36  SB  623. 

Iowa. — Tama  Water-Power  Co.  v. 
Hopkins,  79  Iowa  663,  44  NW  797; 
Boulton  Carbon  Co.  v.  Mills,  78  Iowa 
460,  43  NW  290,  6  LRA  649;  Singer 
V.  Given,  61  Iowa  93,  16  NW  858. 

Me. — MoAvlty  V.  Lincoln  Pulp,  etc., 
Co.,  82  Me.  504,  20  A  82.  For  stat- 
ntory  change  of  rule  see  Infra  note  18. 

Md.— Matthews  v.  Albert,  24  Md. 
627. 

Mass. — 'Bverett  v.  Foster,  223  Mass. 
563.  112  NB  239. 

Mich. — ^Utlca  Fire  Alarm  Tel.  Co. 
V.  Waggoner  Watchman  Clock  Co., 
166  Mich.  618.  132  NW  602. 

Minn. — Richardson  v.  Merrltt,  74 
Minn.  364.  77   NW  234,  407,  968. 

Mo. — Sbickle  v.  Watts,  »4  Mo.  410. 
7  SW  274.  But  see  Missouri  cases 
cited  infra  note  18  [b]. 

Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  fos,  7  P  68.  3  AmSR  797. 

N.  J. — Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Bq.  122,  83  A  818 
[ate  82  N.  J.  Bq.  64,  91  A  1069];  Heb- 
Derd  V.  Southwestern  Land,  etc.,  Co., 
66  N.  J.  Eq.  18,  36  A  122;  Stockton 
'V.  Mechanics',  etc.,  Sav.  Bank,  32  N. 
J.  Bq.  163;  vanatta  v.  New  Jersey 
llut.  X.  Ins.  Co..  31  N.  J.  Bq.  16  [rev 
on  other  grounds  32  N.  J.  Bq.  .816]; 
Williams  v.  Traphagen,  88  N.  J.  Eiq. 
67. 

N.  T. — Lawrence  v.  Nelson,  21  N.  T. 
168;  In  re  Bmpire  City  Bank.  8  AbbPr 
1»2. 

N.  C. — Vaughan-Robertson  Drug 
Co.  V.  Grimes-Mills  Drug  Co.,  173  N. 

C.  602,  92  SB  376;  Whltlock  y.  Alex- 
ander, 160  N.  C.  465,  76  SB  638. 

Oh. — Union  Cent.  L.  Ins.  Co.  v. 
Jones,  36  Oh.  St.  351;  Palneville  Nat. 
Bank  t.  King  Varnish  Co.,  8  Oh.  Cir. 
Ct  563. 

Pa. — Hogg's  App.,  88  Pa.  195;  Long 
▼.  Pennsylvania  Ins.  Co.,  6  Pa.  421: 
HilUer  V.  Alleghany  County  Mut.  Ins. 
COa  8  Pa.  470,  45  AmD  656. 

a  C. — ^Bflrd  V.  Piedmont  Land 
Impr.,  etc.,  Co.,  66  S.  C.  78,  32  SB 
768,  897. 

Tex. — Mathls  v.  Pridham,  1  Tex. 
Civ.  A.  68,  20  SW  1016. 

E!ng. — ^In  re  Paraguassn  Steam 
Tramroad  Co.,  L.  R.  8  Ch.  264;  In  re 
Overend,  L.  R.  1  Ch.  528. 

Alta. — Re  Consolidated  Invest- 
ments, Ltd.,  ri918]  2  WestVTkly  581. 

[a]  Bole  avpUa<L — (l)  Stockhold- 
ers of  an  insolvent  corporation,  who 
are  Indebted  to  It  upon  unpaid  stock 
subscriptions,  and  who  are  also  its 
creditors,  cannot,  in  defense  to  an 
equitable  proceeding  brought  by  an- 
other creditor  In  behalf  of  himself 
and  all  the  creditors  of  the  corpora- 
tion to  wind  up  its  affairs,  and.  as 
an  incident  thereto,  to  subject  thesv 
stockholders  to  liability  iipon  such 
stock  subscription^,  set  oft  against 
the  amounts  due  thereon  the  debts 
due  to  them  by  the  corporation.  Wil- 
kinson V.  Bertock.  Ill  Ga.  187,  36 
SB  •2t.     (2)  Where  one  is  a  debtor 


to  a  railroad  company  for  a  subscrip- 
tion to  its  stoclc.  to  a  greater  amount 
than  his  claim  against  such  company, 
he  cannot  ask  the  payment  of  his  debt 
in  the  dlsta-ibution  of  the  proceeds  of 
a  sherlirs  sale  of  the  property  anc< 
franchises  of  the  road,  on  a  judgment 
of  another  creditor.  Hogg's  App., 
88  Pa.  196.  (3)  In  a  suit  by  the  re- 
ceiver of  an  insolvent  bank  against 
a  stockholder  to  compel  him  to  pay 
an  unpaid  subscription  to  the  stocic, 
defendant  cannot  set  off  a  deposit 
due  him  from  the  bank.  Williams  v. 
Traphagen,  88  N.  J.  Bq.  67.  (4) 
Where  defendant  and  another  pur- 
chased stock  for  leas  than  par,  and 
defendant  paid  a  note  of  the  corpora- 
tion, he  cannot,  when  they  are  re- 
quired by  the  creditors  of  the  cor- 
poration to  pay  the  full  price  of  their 
stock,  set  off  the  payment  of  the  note 
against  his  subscription.  Utica  Fire 
Alarm  Tel.  Co.  v.  Waggoner  Watch- 
man Clock  Co.,  166  Mich.  618, 132  NW 
602.  (5)  Under  Code  {  1082,  where  a 
subscriber  to  the  capital  stock  of  a 
corporation  is  sought  to  be  held  on 
a  judgment  against  the  corporation 
to  the  amount  of  his  unpaid  subscrip- 
tion, he  cannot  set  off  against  such 
judgment  what  the  corporation  may 
owe  him  for  eervloo,  rent  of  property, 
etc.  Singer  v.  Given,  61  Iowa  93,  16 
NW  858.  (6)  Where  a  company  which 
issued  stock  in  excess  of  the  amount 
allowed  by  law  is  adjudicated  a  bank- 
rupt, the  holder  of  the  unauthorised 
stock  is  not  entitled  to  have  the 
money  paid  thereon  applied  as  credit 
and  the  tmpaid  balance  due  on  his 
authorized  stock.  Scovill  v.  Thayer, 
106  U.  S.  148.  26  L.  ed.  968, 

IB.  See  statutory  provisions;  and 
cases  infra  tills  note. 

[a]  Xa.  acaiae,  it  is  provided  by 
statute  that  any  person  having  a 
judgment  against  a  corjraratlon  or 
any    receiver    or    other    person    ap- 

golnted  to  close  up  the  aiialrs  of  an 
isolvent  corporation  may  bring  suit 
at  law  or  in  equity  against  any  per- 
son who  has  failed  to  pay  for  his 
stock  and  that  defendant  in  such  suit 
may  prove  that  he  has  bona  fide 
claims  against  the  corporation  which 
could  be  availed  of  by  set-off  in  court 
or  on  an  execution,  under  these  pro- 
visions it  is  held  that  debts  which  a 
stockholder  has  against  an  insolvent 
corporation  may  be  set  off  against  a 
debt  which  he  owes  upon  his  stock  in 
a  suit  against  him  by  an  assignee  of 
the  insolvent  corporation,  as  well  as 
when  suit  Is  brought  by  a  judgment 
creditor.  It  was  said  tnat  the  mani- 
fest intention  of  the  statute  "was  to 
modify  the  liability  of  stockholders 
in  the  future,  not  only  In  relation  to 
suits  brought  against  stockholders  by 
those  having  unsatlsfled  judgments 
against  corporations,  but  also  by 
trustees,  receivers  and  other  persons 
appointed  to  close  up  the  atFalrs  of 
insolvent  corporations."  Appleton  v. 
TumbuU,  84  Me.  72,  77.  24  A  692. 
^  [b]  b  mssoari  (1)  It  is  provided 
by  statute  that  "If  any  execution 
shall  have  been  Issned  against  any 
property  or  effects  of  a  corporation, 
and  If  there  cannot  be  found  whereon 
to  levy  such  execution,  then  such 
execution  may  be  Issued  against  any 
of  the  stockholders  to  the  extent  of 
the  amount  of  the  unpaid  balance  of 
such  stock  by  him  or  her  owned." 
It  has  been  uniformly  held  In  con- 
struing this  provision  that  in  pro- 
ceedings had  under  the  statute  by 
motion  for  locution  against  a  stock- 
holder he  Is  entitled  to  offset  against 
his  liability  any  demand  he  may  have 
against  the  corporation.  Jerman  v. 
Benton,    79    Ho.    14*.    160;    Rood   v. 


true  where  the  claim  had  never  been  filed  an^  was 
barred  by  a  decree  barring  creditors.*"  And  the 
rule  applies  to  all  eases  of  simple  indebtedness  from 
the  corporations  to  a  stockholder.  No  distinction 
can  be  made  on  account  of  the  purpose  for  which  the 
debt  was  incurred  or  the  motives  that  prompted  the 
stockholder  to  become  a  creditor."  The  nde  also 
applies  whether  the  stiit  is  brought  by  an  assignee 

Crocus  Hill  Min.  Co.,  157  Mo.  A.  406, 
139  SW  222;  Stlnebaker  v.  National 
Restaurant  Co.,  133  Mo.  A.  260,  113 
SW  237;  Coquard  v.  Prendergast,  36 
Mo.  A.  237;  Merchants'  Ins.  Co,  v. 
Hill,  12  Mo.  A.  148  [aff  86  Mo.  466. 
(aff  134  U.  S.  515,  10  SCt  589.  33 
L.  ed.  994] ;  Manvllle  v.  Roever,  11 
Mo,  A.  317;  Webber  v.  Leighton.  8  Mo. 
A.  602.  (2)  This  principle  has  been  ex- 
tended to  suits  in  equity  by  a  judg- 
ment creditor  of  a  corporation  to  en- 
force a  stockholder's  liability  on  an 
unpaid,  stock.  Shields  v.  Hobart.  172 
Mo.  491,  72  SW  669.  96  AmSR  529; 
Washington  Sav.  Bank  v.  Butchers', 
etc..  Bank,  130  Mo.  166.  166.  31  SW 
781;  Austin  Powder  Co.  v.  Commer- 
cial Lead  Co..  134  Mo.  A.  183.  114  SW 
67.  (3)  And  it  has  been  held  that 
the   rule   is   operative,   although    the 

getltlon  alleges  that  the  suit  Is 
rought  on  behalf  of  plaintiff  and 
such  other  creditors  as  may  coihe  in, 
where  It  does  not  appear  that  any 
other  creditors  have  in  fact  joined 
In  the  suit.  "If  it  is  to  be  considered 
as  a  proceeding  for  the  beneflt  of  all 
the  creditors,  they  should  be  made 
parties,  that  all  of  the  equities,  in- 
cluding the  defendant's,  might  be  ad- 
Justed  and  he  be  allowed  to  offset  his 
Judgment  aeainst  the  bank,  pro  rata 
with  the  demands  of  all  other  credi- 
tors In  proportion  to  the  amount  that 
he  would  be  required  to  pay  on  his 
unpaid  stock.  There  Is  no  fairness  or 
Justice  in  taking  from  and  giving  to 
another    who    stands    on    the    same 


level,  and  who  occupies  no  advantage 
ground  or  superior  equity."  Wash- 
ington Sav.  Bank  v.  Butchers',  etc.. 
Bank,  supra.  But  see  Shickle  v. 
Watts.  94  Mo.  410.  7  SW  274.  (4)  If 
the  debt  is  barred  by  the  statute  of 
limitation  no  right  of  set-off  exists. 
Merchants'  Ins.  Co.  v.  Hill.  12  Mo.  A. 
,148  [aff  86  Mo.  466  (aff  134  U.  S.  616, 
10  set  689,  33  L.  ed.  994)]. 

19.  John  W.  Cooney  Co.  v.  Arling- 
ton Hotel  Co.,  (Del.)  101  A  878;  Wil- 
kinson V.  Bertock.  Ill  Oa.  187.  86  SB 
623  (where  it  was  said  that  they 
must  pay  up  what  they  owe  like 
other  debtors  and  then  get  their  divi- 
dends like  other  creditors):  Bverett 
v.  Foster,  223  Mass.  663,  112  NB  239. 

90.  See  v.  Heppenhelmer,  69  N.  Ji. 
Bq.  36.  61  A  843. 

ai.  Bausman  v.  Klnnear,  79  Fed. 
172,  24  CCA  473  [app  dlsm  172  U.  S. 
644  mem.  19  SCt  878  mem.  48  L.  ed. 
1182  mem]  (holding  that  the  rule  ap- 
plies, even  though  the  debt  arises 
upon  an  accommodation  note  given  by 
him  to  the  corporation  because  of  his 
subscription  and  to  avoid  an  assess- 
ment on  his  stock) ;  Colorado  Fuel, 
etc.,  Co.  V.  Sedalla  Smelting  Co..  13 
Colo.  A.  474,  59  P  222.  Compare  Witt 
V.  Nelson,  (Tex.  Civ.  A)  169  SW 
381  (holding  that,  where  the  principal 
stockholder  and  manager  of  a  cor- 
poration advanced  money  to  it  withi 
knowledge  of  the  stockholders  and 
other  directors,  he  may,  upon  being 
held  liable  for  an  unpaid  i  mount  on 
his  stock,  set  off  his  claim  against 
that  of  the  corporation's  creditors, 
the  money  advanced  having  become 
part  of  the  corporate  assets). 

[a]  Money  famished  by  stoek- 
aoMer  to  esxry  on  business. — In  an 
action  by  a  creditor  against  an  insol- 
vent corporation  and  against  a  stock- 
holder for  his  Indebtedness  to  the 
corporation  for  unpaid  stock,  the 
stockholder  cannot  offset  his  indebt- 
edness to  the  corporation  by  an  in- 
debtedness to  him  of  the  corporation 
for  money  advanced  to  It.  while  it 
was  a  going  concern,  for  the  purnose 
of  carrying  on  its  business.  Colo- 
rado Fuehetc.,  Oo,.  V.  Sedalla  Smelt- 
DigiTized  by  V 
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in  Vankmptfly,  receiver,  trustee,  creditors,**  or  by 
anyone  entitled  to  bring  the  suit  other  than  the 
corporation  iiself  .**  The  principal  reason  against 
allowing  a  set-off  is  that  the  fund  arising  from  snob 
unpaid  shares  is  a  trust  fund  to  be  divided  equally 
among  all  creditors,^*  and  that  to  allow  the  set-off 
would  be  to  give  the  party  claiming  it  a  preference 
over  other  creditors  to  which  he  is  not  entitled,** 
which  would  be  inequitable  and  against  public 
policy.**  And  another  sufficient  reason  is  that  the 
debt  owing  by  the  stockholder  to  the  corporation 
after  insolvency  and  that  owing  from  the  corpora- 
tion to  him  are  not  in  the  same  r^ht.*^ 

[«  1629]  (2)  Against  Added  Statutory  LUbU- 
ity.  A  stockholder  who  is  also  a  creditor  of-  an 
insolvent  corporation  cannot  set  off  a  debt  which  the 
corporation  owes  him  against  his  statutory  liability 
for  the  corporate  debts,  where  the  object  of  the 


statute  imposing  the  liability  and  of  the  suit  brought 
in  accordance  with  its  provisions  is  to  realize  a  fund 
for  the  ratable  payment  of  all  corporate  debts,** 
since  this  would  be  giving  him  an  unlawful  prefer- 
ence as  a  creditor,**  in  violation  of  the  plain  legis- 
lative intent  ;*°  and  for  the  further  reason  that  this 
statutory  liability  is  not  to  the  corporation  itself, 
but  to  the  creditors,*^  and  if  he  is  a  stockholder  of 
record,  the  fact  that  he  holds  the  stock  as  collateral 
will  not  affect  the  operation  of  this  rule.**  On 
the  other  hand  while  there  is  some  authority  to  the 
eontrtiry,**  the  weight  of  authority  is  to  the  effect 
that,  where  suit  is  brought  in  accordance  with  a 
statute  authorizing  it  by  a  single  creditor  for  his 
sole  benefit  to  enforce  a  personal,  immediate,  and 
several  liabUity  imposed  on  a  stockholder  by  stat- 
ute, it  is  then  competent  for  the  stockholder  to  set 
off  a  debt  owing  to  him  from  the  corporation.** 


Inr  Co.,  IS  Colo.  A.  474,  69  P  2t2. 

99.  Colorado  BUiel,  etc.,  Co.  v.  Se- 
dalla  SmeltltaK  Co.,  IS  Colo.  A.  474, 
69   P  222. 

93.  Colorado  Fuel,  etc.,  Co.  v.  Se- 
dalia  Smelting  Co..  IS  Colo.  a1  474.  69 
,  note  17. 


P  222.    And  see  cases  supra 

94.  Sawyer  v.  Hoag,  IT  wan.  (U. 
8.)  610,  21  Li.  ed.  731;  Bausman  v. 
Klnnear.  79  Fed.  172,  24  CCA  473  [app 
dtsm  172  TT.  S.  644  mem,  19  SCt  878 
mem,  48  L  ed.  1182  mem];  OUchrlst 
V.  Helena,  etc.,  R.  Co^  49  Fed.  519; 
Colorado  Fuel,  etc.,  Co.  v.  Sedalia 
Smelting  Co.,  13  Colo.  A.  474,  69  P 
222;  Stockton  v.  Mechanics',  etc., 
Sav.  Bank,  32  N.  J.  Bq.  163. 

"Where  stock  held  by  a  stock- 
holder which  has  not  been  fully  paid, 
such  a  debt  Is  deemed  In  equity 
part  of  the  capital  stock  for  all  the 
creditors,  and  through  which  the 
corporation  Is  a  'going  concern,'  it 
may  call  the  unttald  balance  in,  and 
though  the  stockholder  during  that 
period  of  prosperity  may  set  off 
against  the  company  any  demand  he 
may  hold  against  it,  yet  when  the 
company  becomes  Insolvent,  the  rule 
changes,  and  then  the  creditor  stock- 
holder cannot  appropriate  his  unpaid 
balance  In  exclusive  satisfaction  of 
bis  own  claim,  for  this  would  be  to 
give  him  undue  preference  altogether 
inconsistent  with  the  idea  of  a  trust 
fund  for  the  benefit  of  all  the  credi- 
tors and  for  that  reason  to  be  shared 
by  all  of  them,  pari  passu."  Shlckle 
v.  Watts,  94  Mo.  410,  418,  7  SW  274. 

96.  Bausman  v.  Klnnear,  79  Fed. 
172,  24  CCA  47$  [app  dism  172  U.  S. 
•44  mem,  19  SCt  878  mem,  43  L.  ed. 
11(2  memi;  Williams  v.  Traphagen, 
28  N.  3.  Eq.  67, 

[a]  Xa  snpport  of  Ola  role  it  was 
said:  (1)  "The  effect  would  be  to  with- 
draw from  depositors  and  other 
creditors  of  the  insolvent  bank  a 
portion  of  the  very  fund  which  was 
specially  provided  for  the  common 
benefit  of  all  alike,  and  apply  It  to 
the  sole  benefit  of  the  defendant,  who, 
at  best,  has  no  better  right  thereto 
than  other  depositors.  If  every  de- 
linquent subscriber  to  the  capital 
stock  could  thus  pay  his  subscrip- 
tion, what  would  become  of  other 
depositors  and  creditors  of  the  in- 
solvent bank?  It  Is  not  difficult  to 
,  see  what  a  perversion  It  would  be  of 
the  trust  fund,  and  to  what  gross  in- 
justice It  would  necessarily  lead." 
Macuneie  Sav.  Bank  v.  Bastian,  10 
WklyNC  (Pa.)  71,  72  [quot  with 
aopr  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  103,  114,  7  P  68.  3  AmSR  797]. 
(2)  "It  is  only  necessary  to  cite  an 
Illustration  to  show  how  inequitable 
this  rule  would  be.  Suppose  every 
stockholder  of  an  insolvent  corpora- 
tion had  a  claim  against  It  eaual  to 
the  amount  of  his  unpaid  subscrip- 
tion, and  that  there  were  other  credi- 
tors holding  claims  to  a  much  lurper 
amount  than  those  held  by  all  the 
stockholders.  If  the  stockholders 
could  set  off  their  Rialms  atrxinst 
the  amounts  due  by  them  upon  their 


unpaid  subscription,  no  other  credi- 
tor would  get  a  cent  upon  his  claim. 
This  would  give  a  preference  to 
those  whose  acts  caused  the  Insol- 
vency of  the  corporation  over  those 
who  had  no  control  in  its  manage- 
ment and  In  no  respect  chargeable 
with  its  failure."  Eflrd  v.  Piedmont 
Land  Impr.,  etc.,  Co.,  66  S.  C.  78, 
87.  32  SB  768,  897.  (S)  "As  there  is 
ordinarily  no  individual  liability  of 
the  stockholder  In  excess  of  bis  obli- 
gation to  pay  In  full  for  hia  stock,  it 
appears  to  us  manifestly  unjust  to 
allow  him  to  set  off  his  claim  as  a 
creditor  against  his  liability  as  a 
stockholder.  If  permitted  to  do  so, 
his  claim  as  a  creditor  might  be 
paid  In  full  while  the  other  creditors 
would  receive  only  a  part  of  the 
amount  due  them."  Boulton  Carbon 
Co.  v.  Mills.  78  Iowa  460,  466,  48  NW 
290,  6  LRA  649. 

ae.  Scovin  v.  Thayer,  106  IT.  S. 
143,  26  L..  ed.  968;  Utica  Fire  Alarm 
Tel.  Co.  V.  Waggoner  Watchman 
Clock  Co.,  166  Mich.  618,  132  NW 
602. 

97,  Bausman  v.  Klnnear,  79  Fed. 
172,  24  CCA  478  [apn  dism  172  U.  3. 
644  mem,  19  SCt  878  mem.  43  !•.  ed. 
1182  mem];  Whitlock  v.  Alexander, 
160  N.  C.  466,  76  SB  638.  To  same 
effect  Osgood  v.  Ogden,  3  Abb.  Dec. 
(N.   T.)    426,   4    Keyes   70. 

99.  U.  8. — Robinson  v.  Brown,  126 
Fed.  429  (suit  brought  by  receiver 
for  benefit  of  creditors);  Burget  v. 
Robinson.  113  Fed.  669,  61  .CCA  488; 
Hale  v.  Calder,  118  Fed.  670;  Win- 
gate  v.  Orchard,  76  Fed.  241.  21  CCA 
316. 

Onn. — Ball  mectrlo  I<lght  Oo.  v. 
Child,  68  Conn.  522,  37  A  391. 

Ind. — Gentry  v.  Alexander,  16  Ind. 
471. 

Minn. — ^Helm  v.  Smith-Fee  Co..  76 
Minn.  328,  79  NW  313;  Richardson 
v.  Merrltt.  74  Minn.  364,  77  NW  234. 
407,  968;  Harper  v.  Carroll,  66  Minn. 
487.  69   NW  610,  1069. 

N.  Y. — Oarrlson  v.  Howe,  17  N.  T. 
468;  Barnes  v.  Arnold,  46  App  Div. 
314.  61  NTS  86  Jaff  169  N.  T.  «11 
mem,    62    NB  1098], 

R.  I. — New  Eingland  Commercial 
Bank  v.  Newport  Steam  Factory,  6 
R.  I.  164,  76  AmD  688. 

S.  C. — ^Parker  v.  (Carolina  Sav. 
Bank,  63  S.  C.  583,  31  SB  673,  69  AmSR 
888  (suit  by  certain  creditors  in  be- 
half of  themselves  and  of  all  other 
creditors  to  enforce  statutory  lia- 
bility of  stockholders). 

99.  Robinson  v.  Brown,  126  Fed. 
429:  Parker  v.  Carolina  Sav.  Bank,  63 
S.  C.  683,  31  SB  673,  69  AmSR  888. 

30.  Hood  V.  French,  37  Fla.  117,  19 
S  166. 

31,  Robinson  v.  Brown,  126  Fed. 
429;  Hale  v.  Calder,  113  Fed.  670; 
Burget  V.  Robinson,  113  Fed.  669,  61 
CCA  488;  Parker  v.  Carolina  Sav. 
Bank,  63  S.  C.  683,  31  SB  673,  69  AmSR 
888 

sia.     Ball    Electric    Ught    Co.    v. 
Child,  68  Conn.  622.  37  A  391. 
33.    Thebus  v.  Smiley.  110  111.  316; 


Buchanan  v.  Ueisser,  106~T1L  638; 
Calder  v.  Calder  Packing  Co..  160  IlL 
A  620  (all  bolding  that,  in  an  action 
by  a  creditor  of  a  corporation  against 
a  stockholder  to  enforce  his  individ- 
ual liability  to  creditors  for  an 
amount  equal  to  his  stock  in  the  cor- 
poration, the  stockholder  will  not  be 
allowed  to  set  off  against  his  Uability 
an  indebtedness  of  the  corporation  to 
him.  These  decisions  proceed  upon 
the  theory  that  In  order  for  debts  to 
be  set  off  at  law  they  mast  be  mutual 
and  between  the  same  parties) ;  Hard- 
man  V.  Cincinnati,  etc,  R.  Ch>.,  9  Oil. 
Dec  (Reprint)  678,  16  CincLBul  1(4; 
Lauraglenn  Mills  v.  Ruff.  67  S.  C.  SI. 
66,  36  SB  387,  49  L.RA  448  (where  it 
Is  said:  "To  entitle  the  defendant 
to  plead  a  set  off  aa  a  defense  the 
claims  must  be  mutual  and  here  the 
essential  element  of  mutuality  Is  en- 
tirely wanting;  for  it  is  not  pretend- 
ed that  the  plaintiff  owed  defendant 
anything;  but  the  defendant  is  seek- 
ing to  escape  a  liability  imposed  up- 
on him  by  statute,  by  showing  that 
this  insolvent  corporation,  from 
which  plaintiff  has  been  unable  to  ob- 
tain payment  of  its  claim,  owes  him 
a  debt  ).  To  same  effect  Hall  v. 
Klinck,  26  S.  G  348,  60  AraR  606. 

at,  U.  S.— Fidelity  Ins.,  etc,  Co. 
V.  Mechanics'  Sav.  Bank,  97  Fed.  297, 
38  CCA  193,  66  LRA  228. 

Fla. — Hood  V.  French,  87  Fla.  117. 
19  S  166. 

Oa. — ^Bovd  V.  Hall,  66  Oa,  E63. 

Kan. — ^Pierce  v.  Topeka  C>>mmerclal 
Security  Co.,  60  Kan.  164,  55  P  863: 
Muserrave  v.  Olen  Blder  Assoc.  6  Kan. 
A  898.  49  P  338;  CJrocker  v.  Ball.  10 
Kan.  A  364.  69  P  691;  Kendall  v.  Un- 
derhlll.  8  Kan.  A  681,  66  P  844. 

Md.^-Stranss  v.  Denny.  95  Md.  (96. 
63  A  671;  Cahlll  v.  Original  Big  Qun 
Ben.,  etc,  Assoc,  94  Md.  863,  60  A 
1044,  89  AmSR  434. 

Mass. — Sargent  v.  Stetson.  181 
Mass.  371,  68  NB  929;  Broadway  Nat 
Bank  v.  Baker,  176  Mass.  294.  67  NB 
603  (both  construing  Kansaa  stat- 
ute). 

Vt.  T.— Wheeler  v.  Millar.  90  N.  T. 
363;  Agate  v.  Sands,  73  N.  T.  620; 
Mathes  v.  Neldlg.  72  N.  T.  100;  U.  S. 
Trust  Co.  V.  U.  S.  Fire  Ins.  Co.,  18  N. 
T.  199;  Garrison  v  Howe.  17  N.  T.  468; 
Christensen  v.  Colby,  43  Hun  362: 
Briggs  V.  Pennlman,  8  Cow.  387,  It 
AmD  454;  Briggs  v.  Cornwall.  9  Daly 
436;  Richards  v.  Kinsley,  14  Daly  334. 
12  NTS  126;  Richards  v.  Crocker,  19 
AbbNCas  73;  Remington  v.  King,  11 
AbbPr  278. 

Pa.— Ball  v.  Anderson.  19<  Pa.  8(. 
46  A  366.  79  AmSR  693. 

"The  rule  above  stated  commends 
Itself  as  manifestly  Just.  Its  appli- 
nablUty  here  is  apparent,  for  undnr 
the  law  of  Kansas  the  statutory 
double  liability  is  not  impressed 
with  any  trust  for  the  benefit  of  the 
creditors  ratably,  but  the  liability 
Imposed  upon  the  stockholders  Is  im- 
mediate, and  personal,  and  several 
and  of  such  nature  that  any  creditor 


For  later  oases. developmeata  and  diuuiffes.in  the  law  see  cumulative  Annotations,  eame  title.  paKO  and  note  number. 
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However,  this  principle  eon  apply  only  when  the 
liability  by  Btatnte  is  personal  and  several  and  when 
any  creditor  may  proceed  against  the  stockholder 
to  enforce  its  provisions,'"  and  to  entitle  the  stock- 
holder to  a  set-off,  he  must  be  in  fact  a  creditor  of 
thie  corporation,**  and  the  debt  most  have 
matured.*^ 

[$  1630]  (S)  Against  Becovery  of  Dividends 
VsUnrfnlly  Paid.  A  stockholder  of  ^n  insolvent 
corporation  which  has  wrongfully  diverted  its  assets 
by  paying  him  dividends  not  earned  is  not  entitled 
to  set  off  a  debt  due  him  from  the  corporation  in  an 
action  by  representatives  of  the  insolvent  corpora- 
tion to  recover  back  the  dividends  so  paid.'" 

[$  1631]  (4)  Claims  Acvilred  at  a  Discount  or 
Snlweanent  to  Lisolvency  of  Oorporation.  In  juris- 
dictions where  a  stockholder  is  permitted  to  set  off 
a  claim  against  the  corporation  against  his  liability 
for  unpaid  stock  or  against  his  added  statutory 
liability,  it  has  been  held  that  a  stockholder  will  be 
permitted  to  set  off  claims  against  the  corporation 
purchased  at  a  discount,  although  only  to  the  amount 
actually  paid  by  him.'*     This  principle   has  been 


extended  even  to  cases  where  the  claims  were 
acquired  subsequently  to  the  insolvency  of  the 
corporation,^  provided  the  claim  was  acquired  in 
good  f  aith.*^  Even  in  jurisdictions  where  the  stock- 
holder is  permitted  to  set  off  valid  claims  in  suits 
of  this  character,  he  will  not  be  permited  to  set  off  a 
claim  purchased  after  insolvency  which  is  worth- 
less," or  for  which  he  paid  nothing,  especially 
where  he  was  a  director  as  well  as  stockholder  and 
aware  of  the  insolvency  of  the  corporation.*'  In 
jurisdictions  where  the  right  of  set-off  is  not  recog- 
nized, a  stockholder  who  is  compelled  to  pay  debts 
of  the  corporation  after  a  commencement  of  insol- 
vency proceedings  against  it  cannot  set  off  the 
amount  so  paid  in  an  action  by  the  assignee  to 
recover  a  debp  due  the  corporation  from  him.** 

[i  1632]  b.  Against  Stockholders.  In  a  pro- 
.,ceeding  by  a  stockholder  who  is  also  a  creditor  of 
the  corporation  to  enforce  his  claim  against  the 
corporation  when  it  is  insolvent,  the  amount  of  his 
liability  to  the  corporation  on  account  of  unpaid 
subscriptions  may  be. set  off  against  his  recovery,*" 
provided  it  is  shown  by  pleading  and  proof  that  the 


may  Institute  an  independent  ac- 
tion in  his  own  riarht,  exclusively 
against  any  stockholder."  Fidelity 
Ins.,  etc.,  Co.  V.  Mechanics'  Sav. 
Bank.  97  Fed.  2»7.  SOI,  S8  CCA  19S, 
S6  XiRA  228. 

[al  Bnla  anpUad. — (1)  In  an  ac- 
tion oy  a  creditor  of  a  Kansas  cor- 
poration to  charge  a  stockholder  with 
a  Judgment  against  such  corporation, 
as  authorized  by  Oen.  St  (1889)  par 
1192,  such  stockholder  may  set  oft,  as 
an  equitable  defense,  claims  for 
amounts  of  principal  -and  Interest 
guaranteed  by  such  corporation  on 
purchase  of  bonds  before  its  insol- 
vency. Broadway  Nat.  Bank  v.  Baker, 
176  Mass.  294,  67  NE  608.  (2)  Where 
a  stockholder  in  a  Kansas  Investment 
corporation,  who  has  paid  a  note  tor 
which  the  corporation  is  liable.  Is 
sued  to  enforce  his  liability  for  the 
debts  of  the  corporation,  he  can  allege 
In  his  answer  his  equitable  owner- 
ship of  such  note,  and  also  that  he 
paid  the  note  as  a  debt  of  the  cor- 
poration, as  an  equitable  defense,  al- 
though the  note  was  not  formally  as- 
signed to  him,  under  St.  (1883)  c  228 
t  14  (Rev.  L.  c  178  I  28),  providing 
that  a  defendant  may  allege  in  de- 
fense any  fact  which  would  entitle 
blm.  In  equity,  to  be  relieved  against 
plaintiff's  cause  of  action.  Sargent 
V.  Stetson,  181  Mass.  371,  63  NB  929. 
(3)  Where  defendant  indorsed  the 
note  of  a  bank  in  which  he  was  a 
stockholder,  and  on  the  insolvency 
of  the  bank  was  required  by  order  of 
court  to  pay  a  sum  greater  than  his 
statutory  liability  as  a  stockholder, 
he  thereby  became  a  creditor  of  the 
bank,  and  as  such  was  entitled  to 
plead  such  payment  as  an  equitable 
set-off  to  an  action  by  a  creditor  of 
the  bank  to  enforce  his  statutory  lia- 
bility as  a  stockholder.  Strauss  v. 
rtenny,  96  Md.  690,  68  A  571.  (4)  Un- 
der a  statute  providing  that  for  all 
debts  due  and  owing  by  the  comi)any 
at  the  time  of  Its  dissolution  the  per- 
sons then  composing  such  company 
shall  be  Individually  responsible  to 
the  extent  of  their  respective  shares 
of  stock  and  no  further,  It  was  held 
In  a  suit  in  equity  by  a  creditor 
against  the  stockholder  that  he  was 
entitled  to  a  deduction  on  his  liability 
for  such  sums  as  he  had  paid  In  good 
faith  of  the  debts  of  the  company  and 
for  money  advanced  for  its  benefit. 
Brlggs  V.  Penniman,  8  Cow.  (N.  T.) 
387,  18  AmD  454. 

[b]  b  MlimeBote,  where  by  stat- 
ute suit  brought  by  one  creditor  to 
enforce  the  stockholder's  statutory 
liability  Inures  to  the  benefit  of  all 
creditors,  a  stockholder  will  not  be 
permitted  to  set  up  as  a  counterclaim 
the  claim  which  he  has  against  the 
corporation.  The  proper  practice  as 
designated   by   the   statutes   of   that 
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state  is  to  present  the  claim  by  pe- 
tition or  complaint  in  the  original  ac- 
tion in  response  to  the  notice  to  cred- 
itors duly  given.  Helm  v.  Smith-Fee 
Co.,  76  Minn.  328,  79  NW  313. 

[c]  Whether  sat-oa  allowed  In:  ac- 
tion at  law  In  federal  oonrt. — (1) 
There  is  a  conflict  of  authority  as  to 
whether  a  stockholder  is  entitled  to 
plead  a  set-off  of  a  claim  which  he 
holds  against  the  corporation  in  an 
action  at  law  in  the  federal  courts  to 
enforce  a  stockholder's  added  stat- 
utory liability.  It  was  held  by 
the  circuit  court  of  appeals  of  the 
third  circuit  that  the  defense  of  set- 
off was  not  an  equitable  defense  in 
any  sense  but  was  one  which  goes  di- 
rectly to  the  question  whether  de- 
fendant as  a  stockholder  Is  subject  to 
any  liability  under  the  statute  which 
plaintiff  can  enforce  and  is  cognizable 
In  an  action  at  law.  Fidelity  Ins.,  etc., 
Co.  V.  Mechanics'  Sav.  Bank,  97  Fed. 
297,  38  CCA  193.  66  LRA.  228.  (2)  On 
the  other  hand  It  was  held  by  the  cir- 
cuit court  of  appeals  of  the  eighth 
circuit,  in  an  action  at  law  to  enforce 
the  constitutional  and  statutory  lia- 
bility of  a  stockholder  to  its  credit- 
ors, that  defendant  cannot  set  off  an 
indebtedness  from  the  corporation  to 
him,  such  defense  being  only  cog- 
nizable in  equity,  and  the  distinction 
between  legal  and  equitable  causes 
of  action  and  defenses-  being  care- 
fully preserved  in  courts  of  the  Uni- 
ted States.  Anglo-American  Ijand, 
etc,  Co.  V.  Lombard.  132  Pod.  721. 
68  CK:;A  89  rcertlorari  den  196  U.  S. 
6S8,  26  set  798,  49  L.  ed-  680]. 

35.  Hood  V.  French,  37  Fla.  117,  19 
S  166. 

3ft.  Wheeler  v.  Millar,  90  N.  T.  S58 
(holding  that  he  cannot  set  off  a  debt 
due  him  from  the  corporation  if  he 
owes  the  company  on  his  subsoriptton 
more  than  the  amount  of  his  claim 
against  it).  And  see  cases  supra  note 
34. 

37.  Mechanics*  Sav.  Bank  v.  Fidel- 
ity Ins.,  etc-,  Co.,  87  Fed.  113.  , 

38.  Osgood  V.  Ogden,  3  Abb.  Dec. 
(N.  T.)  425,  4  Keyes  70. 

3S.  Abbey  v.  Long,  44  Kan.  688,  24 
P  1111.  And  see  Bulkley  v.  Whltcomb, 
121  N.  T.  107,  24  NE  13  (where  this 
principle  is  recognized  although  not 
directly  decided) ;  Thompson  v.  Meis- 
ser,  108  111.  359  (holding  that,  under 
a  statutory  provision  making  the 
stockholders  of  a  private  corporation 
Individually  responsible  for  an 
amount  equal  to  the  amount  of  stock 
held  by  them,  a  stockholder  may  dis- 
charge such  liability  by  the  pay- 
ment. In  good  faith,  of  the  amount 
of  the  same  to  any  creditor  who  Is 
not  also  a  stockholder,  but  he  can- 
not discharge  himself  by  buying  up 
debts  owing  by  the  corooratlon. 
equal  in  amount  to  his  liability  at 


a  discount;  in  such  case,  if  he  re- 
tains such  Indebtedness  so  purcliased 
by  him,  he  can  claim  a  discharge 
only  for  the  actual  sum  i>aid  by 
him  for  the  same).  Craig's  App., 
92- Pa.  396  (holding  that,  the  liabil- 
ity of  stockholders  being  no  more 
than  a  ratable  share  of  .the  debts 
of  the  bank,  proportional  to  the 
amount  of  their  stock,  an  auditor  of 
an  account  of  the  bank's  assignee 
cannot  compel  an  advance  contribu- 
tion from  them  by  disallowing  their 
claims  against  such  estate). 

40.  Brown  V.  Trail,  89  Fed.  641 
(construing  Maiyland  statutes) ;  Lln- 
gle  v.  National  Ins.  Co.,  45  Mo.  109. 
See  also  Broadway  Nat.  Bank  v.  Ba- 
ker, 176  Mass.  294,  67  NB  60S  (con- 
struing Ksoisas  statutes,  where  this 
principle  is  recognized). 

41.  Broadway  Nat.  Bank  v.  Baker, 
176  Mass.  294,  57  NB  608  (construing 
Kansas  statutes,  and  holding  tliat, 
in  an  action  by  a  creditor  of  a  Kansas 
corporation  to  charge  a  stockholder 
with  a  Judgment  against  the  corpora- 
tion as  authorized  by  (3en.  St.  [18891 
par  1192,  such  stockholder  cannot  set 
off,  as  an  equitable  defense,  claims 
for  principal  and  interest  guaranteed 


by  such  coriM>ratIon,  originally  owned 
by  his  wife,  and  taken  by  him.  after 
the  suspension  of  the  corporation,  to 


save  her  from  loss). 

4S.  Brlggs  V.  Cornwall,  9  Daly 
(N.  Y.)  436. 

48.  Bulkley  V.  Whltcomb,  121  N.  T. 
107.  24  NB  18. 

44.  Howe  V.  Snow,  3  Allen  (Mass.) 
Ill,  118  (where  it  was  said:  ''Stock- 
holders who  have  been  compelled  to 
pay  debts  of  the  corporation  subse- 
quently to  the  commencement  of  pro- 
ceedings in  Insolvency  have  no  equi- 
table claim  to  ask  that  such  payments 
should  be  set  off  against  debts  due 
from  them  to  the  corporation.  Such 
payments  cannot  be  proved  as  debts. 
A  fortiori,  they  cannot  be  the  subject 
of  a  set-oft,  the  effect  of  which  would 
be  in  many  cases  to  give  a  preference 
to  them  as  debts  over  claims  held  by 
creditors  of  the  corporation  prior  to 
Us  Insolvency"). 

4B.  Farwell  v.  Great  Western  Tel. 
Co..  161  111.  522,  44  NB  891;  Hebberd 
V.  Southwestern  Land,  etc.,  Cto.,  55  N. 
J.  Eki.  18,  38  A  122;  Van  Schalck  v. 
Mackln.  129  App.  DIv.  335.  113  NTS 
408.  And  see  Bamer  v.  Leader  Sew-  ■ 
Ing  Mach.  Co.,  7  Oh.  CIr.  Ct.  411,  4  Oh. 
CIr.  Dec.  658  (holding  that  the  trans- 
fer of  the  overdue  note  of  a  corpora- 
tion which  has  made  an  assignment 
for  creditors,  by  an  Insolvent  stock- 
holder. Is,  as  respects  the  liability  of 
stockholders  thereon,  subject  to  the 
liability  of  the  transferring  stock- 
holder for  the  debts  of  the  corpora- 
tion).   

[a]    mvatnttlOBS.— (1)    Where  one 
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subscription  is  valid  and  enforceable;^  and  an 
added  statntoty  liability  may  likewise  be  set  att.*^ 
[S  1633]  11.  Enforcement  of  Liability—*. 
Ftior  Ezliaiution  of  Remedy  against  Corporation — 
(1)  Necessity — (a)  In  OeneraL  Sabject  to  cer- 
tain exceptions  specifically  referred  to  below,*' 
the  general  rale  is  that  a  creditor  mnst  exbanst  his 
remedy  against  the  corporation  before  proceeding 
against  a  stockholder  to  subject  to  the  payment  of 
his  debt  what  is  due  from  the  stockholder  on  his 
shares/*  to  reach  corporate  assets  in  his  hands,"*  or 


presenting  a  claim  against  an  Icsol- 
vent  cortioratlon  Is  a  stockholder  who 
has  paid  nothing  for  his  stoqk,  and  Is 
Insolvent,  anything  found  due  on  his 
claim  should  be  set  off  against  his  lia- 
bility as  stockholder.  FarweU  v. 
Great  Western  Tel.  Co.,  161  111.  522, 
44  NE  891.  (2)  A  receivsr  of  a  cor- 
poration in  process  of  dissolution 
when  sued  on  a  claim  against  the  cor- 
poration may  plead  as  a  set-off  an 
alleged  liability  of  plaintiff  to  the  cor- 
poration for  unpaid  subscriptions. 
Van  Schaick  r.  Mackln,  129  App.  Div. 
SS6,  118  NTS  408. 

[b]  Applloatloa  of  ral*.— ^he  claim 
of  a  stockholder  in  an  Insolvent  cor- 
poration to  a  statutory  lien  for  wages 
will  not  be  allowed  where  hla  liability 
for  stock  not  fully  paid  for  exceeds 
the  amount  of  his  claim.  Addison  v. 
Pacific  Coast  Milling  Co.,  79  Fed.  459. 

46.  Van  Schaick  v.  Mackln,  129 
App.  DiV.  385,  111  NTS  408. 

47.  Bmmert  v.  Smith,  40  Md.  128; 
Coyle  v.  Taunton  Safe  Deposit,  etc., 
Co.,  21«  Mass.  156,  103  NS  288;  Mar- 
keli  V.  Ray.  75  Minn.  138,  77  NW  788; 
see  also  Gamewell  Fire  Alarm  Tel. 
Co.  V.  Fire,  etc.,  Tel.  Co.,  116  Ky.  769, 
76  SW  862,  26  Kyl>  1010  (holding  that, 
where  a  stockholder  brings  suit  to 
have  a  receiver  appointed  for  the  cor- 
poration, and  part  ofi  the  assets  con- 
sists of  claims  against  plaintiff  and 
other  stockholders  to  enforce  a  stat- 
utory double  liability,  a  pleading  filed 
by  the  corporation  seeking  to  enforce 
this  double  liability  constitutes  a 
proper  counterclaim). 

[a]  An>lle»tloM  of  nl*. — (1) 
When,  five  years  before  a  corporation 
went  Into  Insolvency,  a  stockholder 
who  was  also  a  creditor  made  an  as- 
signment, and  his  stock  and  the  debt 
due  to  him  from  the  corporation 
passed  to  his  assignee,  and  the  debt 
had  not  been  paid,  and  his  estate  had 
not  been  settled,  it  was  held  that  both 
parties  being  insolvent,  equity  will 
net  off  the  stockholder's  statutory 
double  liability,  not  merely  against 
the  dividend  coming  to  the  assignee 
as  a  creditor,  but  against  the  whole 
claim  held  by  him.  Markell  v.  Ray. 
76  Minn.  188,  77  NW  788.  (2)  On  a 
bill  filed  against  a  manufacturing 
company,   duly  incorporated   and  or- 

fanized,  to  enforce  a  mechanic's  lien 
ue  by  It  to  complainants,  a  decree 
was  passed  directing  all  the  property 
of  the  corporation  to  be  sold  for  the 
payment  of  Its  debts  In  the  order  of 
their  priority,  and  trustees  were  ap- 
pointed to  make  the  sale.  The  prop- 
erty was  sold,  and  the  sale  duly  rati- 
fied. The  capital  stock  of  the  com- 
pany had  not  been  paid  up.  In  the 
distribution  of  the  proceeds  of  the 
sale,  it  was  found  that  they  were 
held  Insufflclent  to  pay  the  aggregate 
of  the  claims  as  filed  by  the  creditors 
of  the  company.  It  was  held  ttiat 
from  the  claims  of  those  creditors 
who  were  stockholders  should  be  de- 
ducted the  amount  of  their  stock  by 
reason  of  their  individual  liability  for 
the  debts  under  Code  art  26  S  62,  and 
upon  the  balance  only  should  they 
participate  equally  in  the  fund  with 
the  oth#r  creditors.  Bmmert  t. 
Smith,  40  Md.  128. 

48.  See  Infra  H  1637-1645. 

40.    Ala. — Vaughn  v.  Alabama  Nat 
Bank.  143  Ala.  572,  42  S  64,  6  AnnCas 
I  666,  . 

Ark. — I^ester  v.  Bemis  Iiumber  Co., 
71  Ark.  379,  74  SW  518;  Fletcher  v. 


Lonoke  Bank,  71  Ark.  1,  69  SW  680. 

Nebr. — Dickinson  t.  Kline,  96  Nebr. 
435,  148  NW  141;  Omaha  Commercial 
Nat  Bank  v.  Gibson,  37  Nebr.  750,  66 
NW  616. 

Or. — Ladd  v.  Cartwrlght,  7  Or.  329. 

Tenn. — ^Albltztigui  v.  Guadalupe  y 
Caloo  Mln.  Co.,  92  Tenn.  598,  22  SW 
739^   Doak  v.   Stahlman,   (Cb.  A.)   68 

Utah.^— Salt  L^ke  Hardware  Co.  v. 
Tintic  Milling  Co.,  13  Utah  428.  428. 

46  P  200. 

Ont— Briee  v.  Monro,  13  Ont  A. 
463. 

"The  general  rule  is  that,  before 
a  creditor  of  a  corporation  can  main- 
tain an  action  against  a  stockholder 
of  the  corporation  to  compel  him  to 
pay  money  due  on  his  subscription, 
he  must  first  exhaust  his  remedies 
against  the  corporation."  I^ester  y. 
Bemls  Lumber  Co.,  71  Ark.  879,  382, 
74  SW  618. 

"The  liability  of  the  corporation 
itself  to  the  creditors  and  the  tangi- 
ble property  which  the  corporation 
owned  was  the  primary  resource  for 
the  satisfaction  of  the  claims  of  the 
creditors.  Unless  and  until  these 
resources  fail,  the  creditors  could 
have  no  claim  against  these  defend- 
ants as  stockholders.  The  liability  of 
the  stockholders,  therefore,  if  any, 
to  the  creditors  was  a  secondary  lia- 
bility, and  rested  not  upon  the  same 
basis  as  the  liability  of  the  corpora- 
tion itself."  Dickinson  v.  Kline,  96 
I>rebr.  435,  440,   148  NW  141. 

"The  personal  liability  of  the 
stockholders  for  their  unpaid  sub- 
scriptions to  the  stock  Is  secondary 
to  tnat  of  the  corporation,  and  does 
not  accrue  until  the  corporation  as- 
sets have  been  exhausted,  or  clearly 
shown  to  have  been  insuflloient  to 
pay  the  Judgment  rendered  against 
it,  or  that  it  has  no  property  or  as- 
sets, or,  for  some  good  cause  alleged, 
it  is  made  to  appear,  reasonably  cer- 
tain that  the  plaintiff  cannot  col- 
lect his  Judgment  against  it."  Salt 
Lake  Hardware  Co.  v.  Tintic  Milling 
Co.,    supra. 

BO.  Sturgea  v.  Vanderbilt,  7S  M. 
T.   384. 

51.  U.  S. — Irvine  v.  Blliott  203 
Fed.  82;  Ooss  v.  Carter,  156  Fed.  746, 
84  CCA  402;  New  Hampshire  Sav. 
Bank  v.  Rlchey,  121  Fed.  966,  58 
CCA  294:  Globe  RoUing-MUl  Co.  V. 
Ballou,  42  Fed.  749. 

Ida. — Well  v.  Defenbach,  81  Ida. 
268,  170  P  103. 

Ind.r— Kwlng  T.  Stultz,  9  Ind.  A.  1, 
36   NE  170. 

Mo. — Guerney  v.  Moore,  131  Mo. 
650.    32    SW    1132. 

Mich. — Thompson  v.  Jewell,  43 
Mich.  240,  6  NW  274;  Milroy  v.  Spurr 
Mountain  Iron  Mln.  Co.,  43  Mich.  281, 
6  NW  287. 

Nebr. — ^Talmage  v.  Minton-Wood- 
ward  Co..  83  Nebr.  29,  118  NW  1099; 
Fmanuel  v.  Barnard,  71  Nebr.  756, 
99  NW  666;  Ball  v.  Wicks,  45  Nebr. 
367,  63  NW  806;  Globe  Pub.  Co.  v. 
State  Bank,  41  Nebr.  176,  69  NW  688, 
27    LRA   864. 

N.  T. — Leighton  v.  Lelghton  I>ea 
Assoc,  74  Misc.  229,  131  NTS  561; 
Lindsley  v.  Slmonds,  2  AbbPrNS  69. 

Oh. — ^Bronson  v.  Schneider,  49  Oh. 
St  488.  33  NB  233;  Tounglove  v. 
Kelly  Island  Lime  Co..  49  Oh.  St. 
663,    33    NES    284;    Barrlck  v.   Olfford, 

47  Oh.  St  180,  24  NE  259,  21  AmSR 
798:  Wrleht  v.  McCormack,  17  Oh. 
St  86;  Wehrman  v.  Reakirt,  IS  Oh. 


'to  enforce  an  indiyidnal  statnlory  liability."^  This 
mle  is  based  either  on  express  constitutional  or  stat- 
utory provisions*'  or  on  the  theory  that  the  liability 
of  stockholders  is  secondary  or  collateral  to  that  of 
the  corporation,**  The  general  rule  applies  when 
the  action  to  enforce  the  stockholders',  liability  is 
in  equity  as  well  as  where  it  is  at  law.**  A  creditor 
cannot  enforce  the  liability  of  a  resident  stock- 
holder of  a  foreign  corporation  for  an  unpaid  sub- 
scription without  first  exhausting  the  property  of 
the  corporation,**  at  least  such  property  as  is  within 


Dec.  (Reprint)  617,  2  Cine  Super.  230. 

Pa.  —  Patterson  v.  Wyomlssing 
Mfg.  Co,  40  Pa.  117. 

R.  I. — ^Andrews  v.  O'Reilly,  SB  B. 
I.   281,   65  A  688. 

Tenn. — Albitztigui  v.  Quadalupe  y 
Caloo  Mln.  Co.,  92  Tenn.  698,  22  SW 
739:  Jackson  v.  Meek,  87  Tenn.  69, 
9    SW  225,   10  AmSR  620. 

Vt. — Barton  Nat  Bank  v.  Atkins^ 
72  Vt  33,  47  A  176. 

W.  Va. — Nlmlck  v.  Mingo  Iron 
Works  Co.,  26  W.  Va.  184. 

"In  the  first  place  it  may  be  stated 
as  a  general  rule  that  where  a  credi- 
tor seeks  to  enforce  against  a  stock- 
holder an  individual  statutory  lia- 
bility, he  must  first  exhaust  his 
remedy  against  the  corporation." 
Weil  V.  Defenbach,  31  Ida.  258,  262, 
170  P  103. 

"Under  the  constitution  and  laws 
of  the  state,  the  corporate  property 
is  the  primary  fund  for  the  payment 
of  the  debts  of  the  corporaUon,  and 
the  statutory  liability  of  the  stock- 
holders la  a  security  to  b«  resorted 
to  only  when  the  payment  of  its  debts 
cannot  be  enforced  against  its  prop- 
erty." Bronson  v.  Schneider,  49  Oh. 
St  438,  440,  38  NB  233. 

"It  [the  superadded  liability  of 
stockholders  of  an  Ohio  railroad  cor- 
poration ]  did  not  constitute  a  primary 
fund  or  resource  for  the  payment  of 
the  corporate  indebtedness,  but  was 
only  a  collateral  security  for  the 
exclusive  benefit  of  the  creditors  and 
not  to  be  availed  of  while  other 
means  of  compelling  payment  re- 
mained open,  whether  through  the 
collection  of  unpaid  stock  subscrip- 
tions or  the  seizure  and  sale  of  other 
corporate  assets,  nor  until  after  the 
ascertainment,  through  an  account 
of  a  proper  and  equitable  basis  for 
an  assessment  aniinst  all  stock- 
holders respectively."  Irvine  v.  El- 
liott 203  Fed.  82,  94. 

sa.  See  constitutional  and  statu- 
tory provisions;  and  Dickinson  v. 
Kline,  96  Nebr.  485.  148  NW  141;  Tal- 
mage  v.  Mlnton-Woodward  Co.,  83 
Nebr.  29,  118  NW  1099;  Emanuel  v. 
Barnard.  71  Nebr.  756,  99  NW  666: 
Ball  V.  Wicks,  46  Nebr.  367,  63  >rW 
806;  Globe  Pub.  Co.  v.  State  Banlc,  41 
Nebr.  176,  69  NW  683,  27  LRa154: 
Omaha  (jommerctal  Nat.  Bank  v. 
Oibson.  37  Nebr.  750,  66  NW  616. 

53.    See  supra  ii  1611-1624. 

64.  U.  S.— Irvine  v.  Elliott,  208 
Fed.  82. 

Ala. — Vaughn  v,  Alabama  Nat 
Bank.  143  Ala.  672,  42  S  64,  5  AnnCas 
665. 

N.  T. — Sturses  v.  Vanderbilt  7! 
N.  T.  384. 

R.  I.— Andrews  V.  O'Reilly,  26  B. 
I.   231,  55  A  688. 

Tenn. — Doak  v.  Stahlman,  •<ChA.) 
68  SW  741;  Albitztigui  v.  Guada- 
lupe y  Caloo  Mln.  Co.,  92  Tenn.  598, 
22  STv   739 

Utah. — Salt  Lake  Hardware  Co.  v. 
Tintic  Milling  Co,  IS  Utah  423.  45 
P    200. 

[a]  Zllnstratianv— Creditors  who 
have  property  of  the  corporation  in 
their  possession  as  trustees  for 
themselves  and  other  creditors  can- 
not enforce  in'  equity  the  statutory 
liability  of  stockholders  for  debts 
due  for  labor,  etc.,  without  account- 
ing for  such  property.  Albitztigui 
V.  Guadalupe  y  Caloo  Mln.  Co,  92 
Tenn.  598,  22  SW  739.  _ 

55.  Doak  v.  Stahlmaa,  <T«nn.  Cli. 
A.)  58  SW  741. 


For  later  eaa«s,a«ralopaMnta  and  chaaf  •■  in  the  law  see  cumulative  Asnctattons,  same  title,  page  and  note  anmber. 
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the  jhriBdletion.  of  the  fornm.'*  Under  the  gen'etal 
mle  a  oreditor  ,who  holds  a  mortgage  eovering  corpo- 
rate property  as  seenrity  for  his  debt  must  exhaust 
that  seenrity  before  proceeding  in  equity  against 
stockholders  who  purchased  their  stock  from  the 
eoirporation  at  less  than  par."^ 

[$  1634]  (b)  Where  Liability  Is  Primary  wad 
Absolute.  Under  some  constitutional  and  statu- 
tory provisions  the  liability  of  the  stockholder  for 
the  debts  of  the  corporation  is  primary  and  absolute 
and  it  is  aot  necessary,  as  a  condition  precedent  to 
the  right  to  proceed  against  him,  that  the  creditor 
should  have  first  exhausted  his  remedy  against  the 
corporation.'^  This  is  generally  the  rule  where  the 
stockholders  have  failed  to  comply  with  the  statu- 
tory prerequisites  to  an  incorporation.'*    It  has  been 

[a]  BnlBoinioy  ot  tihowtng  of  az- 
Iwostitm  of  aracts  of  fornjpi  o<ur- 
poratioit  see  Meyer  v.  Ruby  Trust 
Mlii.,  etc.,  Co.,  192  Mo.  162,  90  8W 
821  (evidence  that  other  creditors 
attempted  to  seize  certain  propertv 
as  property  of  the  corporation,  ana 
that  It  was  held  to  have  been  for- 
feited by  the  corporation,  held  sufB- 
clent  to  refute  a  claim  that jplalntlfTs 
claim  coura  have  been  satisfied  out  of 
such  property). 

66.  Doak  V.  Stahlman,  (Tenn.  Ch. 
A.)  58  SW  741. 

[a]  mnatratloii.— Where  a  gram- 
Ishment  bill  Is  brouerht  against  a 
forelgm  corporation  and  a  resident 
stockholder  to  reach  an  unpaid  sub- 
scription owing  from  the  stock- 
holder to  the  corporation,  the  bill 
must  show  that  plaintiff  has  ex- 
hausted the  assets  of  the  corpora- 
tion situated  within  the  state.  Doak 
V.  Stahlman,  (Tenn.  Ch.  A.)  58  SW 
741. 


held,  however,  that  a  mere  failure  to  file  the  articles 
of  ineorporation  does  not  render  stockholders  liable 
as  partners  so  as  to  dispense  with  the  necessity  of 
exhausting  the  remedy  against  the  corporation.*" 
Under  such  constitutional  and  statutory  provisions 
a  mortgagee*^  or  pledgee"*  of  corporate  property  is 
not  required  to  resort  to  his  security  before  enforc- 
ing the  individual  liability  of  stockholders. 

[$  1635]  (c)  Ezinress  Beanirement  of  Statute. 
Many  statutes  expressly  require  a  judgment  against 
the  corporation  with  a  return  of  ezeeution  thereon 
unsatisfied  as  a  condition  precedent  to  the  right  of 
a  creditor  to  proceed  against  a  stockholder  to 
enforce  his  individual  statutory  liability,"^  such  a 
statute  being  applicable  in  some  jurisdictions  to 
cases  in  which  the  oreditor  pursues  his  remedy  in 


W.  VatiR-hn  v.  Alabama  Nat.  Bank, 
143  Ala.   572,  42   S  64,'6  AnnCas  S65. 

58,  See  constitutional  and  statu- 
tory provisions;  and: 

U.  S. — Dolbear  v.  Foreign  Mines 
©ev.  Co.,  Ltd.,  196  Fed.  646.  116  CCA 
338  (construing  a  California  stat- 
ute); Knickerbocker  Trust  Co.  v. 
Hyers,  133  Fed.  764  [aff  139  Fed. 
Ill,  71  CCA  199,  1  LRANS  1171]  (con- 
struing a  Maryland  statute) ;  Flour 
City  Nat.  Bank  v.  Wechselberg,  45 
Fed.  547  (construing  a  Wlsoonsln 
statute). 

Ala. — McDonnell  v.  Alabama  Oold 
li.  Ins.  Co.,  85  Ala.  401.  6  S  120;  Spence 
v.  Shapard,  57  Ala.  598. 

<3al. — Eva  v.  Anderson,  166  C!al.  420, 
1S7  P  16;  Hsrman  v.  C^lleman,  82  Cal. 
650  23  P  62,  16  AmSR  178;  Morrow 
▼.  San  Francisco  Super.  Ct.,  64  C^l. 
883,  1  P  354;  Sonoma  Valley  Bank  v. 
HIII,  59  Cal.  107;  Young  v.  Rosen- 
baum.  39  Cal.  646;  Davidson  v.  Ran- 
kin, S4  Cal.  503:  Mokelumne  Hill 
Canal,  etc.,  MIn.  c!o.  v.  Woodbury,  14 
C:al.   265. 

Conn. — Southmayd  v.  Russ,  S  Conn. 
52. 

ni.— Schalucky  v.  Field,  124  HI. 
ei7,  16  NE  904,  7  AmSR  399;  Culver 
V.  C^hlcago  Third  Nat.  Bank,  64  111. 
628;  Kelly  v.  KlUian,  133  111.  A  102. 

Ind. — Trlppe  v.  Huncheon,  82  Ind. 
807;  Shafer  v.  Morlarty,  46  Ind.  9; 
Marion  Tump.  Union  Draining  Co. 
V.  Norris,  37   Ind.  424. 

Iowa. — Marshall  v.  Harris,  55  Iowa 
182,  7  NW  509. 

Kan. — Orund  v.  Tucker,  5  Kan,  70, 

Mass. — American  Spirits  Mfg.  Co. 
V.  Eldrldge,  209  Mass,  690,  95  I^  942 
(construing  an  Illinois  statute): 

Minn. — Oebhard  v.  Eastman,  7 
Minn.  66. 

N.  H. — Connecticut  River  Sav.  Bank 
V.  Fiske,  60  N.  H.  363;  Erickson  v. 
Nesmlth,  46  N.  H.  371. 

N.  T. — National  Park  Bank  v.  Rem- 
sen,  55  N.  Y.  Super.  144. 

N.  D. — Marshall-Wells  Hardware 
Oo.  V.  New  Era  Coal  Co.,  18  N.  D. 
896,  100  NW  1084. 

S.  C— Bird  V.  Culvert,  22  S.  C.  292. 

Wis. — Sleeper  v.  Goodwin,  67  Wis. 
677.   31    NW  335. 

"It  is  settled  In  California  that  a 
atockhoMer's    liability    accrues    Im- 


mediately upon  a  debt  being  con- 
tracted by  the  corporation.  A  credlr 
tor  therefore  need  not  resort  to  the 
assets  of  the  corporation  before  pro- 
ceeding against  the  stoc]cholder.~  Eva 
V.  Anderson,  166  Cal.  420,  4M,  187 
P  18. 

"The  corporation  has  nothing  to  do 
with  this  liability,  nor  has  it  the  right 
or  the  power  to  represent  its  mem- 
bers as  to  this  individual  obligation. 
It  Is  a  matter  between  the  creditors 
of  the  corporation  aind  its  members, 
not  as-  corporators,  but  as  individ- 
uals." Trlppe  V.  Huncheon,  82  md. 
307,  811. 

[a]  XUnstmtiona<— (1)  A  statute 
declaring  each  stockholder  Individu- 
ally liable  for  such  proportion  of  the 
debts  of  the  corporation  as  the 
amount  of  his  stock  bears  to  the 
whole  stock.  Morrow  v.  San  Fran- 
cisco Super.  Ct.,  64  Cal.  388,  1  P 
864.  (2)  A  'Charter  providing  that 
"the  persons  and  property  of  the 
members  .  .  .  should,  at  all  times,  be 
liable  for  all  debts  due  by  said  cor- 
poration." Southmayd  v.  Russ,  S 
Conn.  62.  (3)  A  statute  providing 
that  each  stockholder  shall  be  indi- 
vidually liable  to  creditors  until  the 
whole  capital  stock  has  been  paid  in. 
Kelly  V.  Kllllan,  133  111.  A.  102;  Amer- 
ican Spirits  Mfg.  Co.  V.  Eldrldge,  209 
Mass.  690,  95  NE  942  (construing  an 
Illinois  statute).  (4)  A  statute  pro- 
viding that  members  shall  be  Indi- 
yidually  liable  for  all  debts  con- 
tracted by  and  all  damages  assessed 
against  the  association  during  their 
membership.  Trlppe  v.  Huncheon, 
82  Ind.  807.  (5)  A  statute  declaring 
stockholders  to  be  jointly  and  sev- 
erally liable  for  all  debts  to  the 
amount  of  stock  held  by  them.  Grund 
V.  Tucker,  5  Kan.  70.  (6)  A  charter 
declaring  that  each  stockholder  shall 
be  personally  liable  for  debts  to  the 
amount  of  stock  held  by  him.  Geb- 
hard  v.  Eastman,  7  Minn.  56.  (7)  A 
statute  providing  that  each  stock- 
holder is  individually  and  personally 
liable  for  the  debts  of  the  corpora- 
tion to  the  extent  of  the  amount  that 
is  unpaid  upon  the  stock  held  by 
him.  Marshall-Wells  Hardware  Co. 
V.  New  Bra  Coal  Co.,  18  N.  D.  896, 
100  NW  1084,  (8)  A  Charter  declar- 
ing each  stockholder  to  be  liable  to 
creditors  for  five  per  cent  on  his 
stock.  Bird  v.  Calvert,  22  S.  C.  292. 
(9)  A  statute  declaring  stockholders 
personally  liable  to  an  i^mount  equal 
to  the  stock  owned  by  them  respect- 
ively tor  debts  due  to  clerks,  ser- 
vants, and  laborers.  Sleeper  v.  Good- 
win. 87  Wis.  577,  31  NW  335. 

[b]  Slsonsslon  of  ml*. — "The 
Constitution  of  California,  article  12. 
I  3,  provides:  "Bach  stockholder  of 
a  corporation  or  joint-stock  associa- 
tion shall  be  individually  and  per- 
sonally liable  for  such  proportion  Of 
all  its  debts  and  liabilities  contracted 
or  incurred,  durins:  the  time  he  was 
a  stockholder,  as  the  amount  of  ^tock 
or  shares  o-vlrned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock 
or  shares  of  the  corporation  or  as- 
sociation.' It  Is  the  law  l)>  most  of 
the  states  that  a  creditor  of  a  cor- 
poration must  exhaust  his  remedy 
against    the    corporation    before    h« 


can  proceed  against  the  stockholders 
to  enforce  their  Individual  liability 
for  the  debt,  and  the  same  is  held  in 
several  ot  the  states  in  which  the 
liability  of  a  stockholder  is  declared 
by  statute  to  be  primary.  California 
is  one  of  the  few  states  in  which  the 
pliability  of  the  stockholder  is  primary 
and  absolute  and  attaches  at  the 
moment  when  the  debt  is  created, 
and  in  which  the  creditor  may  pro- 
ceed directly  against  the  shareholder 
to  enforce  his  liability,  without  first 
exhausting  his  remedy  against  the 
corporation."  Dolbear  v.  Foreign 
Mines  Dev.  Co..  Ltd..  196  Fed.  646, 
647,  116  CCA  388. 

59.  Marshall  v.  Harris,  65  Iowa 
182,  7  NW  509;  Tennessee  Automatic 
Lighting  Co.  V.  Maasey,  (Tenn,  Cb. 
A.)    66   SW   35. 

UablUty  la  ess*  of  fatlnrs  to  <»• 
gtaixt  geitaraUy  see  supra  i  1626. 

60.  Jessup   V.   Carnegie,    80    N.    T. 

441.  36  AmR  643  [rev  44  Super.  Ct. 
2601. 

61.  Dolbear  v.  Foreign  Mines  Dev. 
Co.,  Ltd.,  196  Fed.  646,  116  CCA  838; 
Knowies  v./ Sandercock,  107  CaL  629, 
40  P  1047:  Niles  State  Bank  v.  Jen- 
nings, 22  Cat.  A.  66,  133  P  329. 

Cal  Beasoa  for  ml*. — "The  note 
was  due  but  the  mortgage  had  not 
been  foreclosed.  This  fact  consti- 
tutes no  ilefense  for  defendants.  They 
are  not  affected  by  the  tact  that  be- 
cause of  the  mortgage  only  an  ac- 
tion to  foreclose  could  be  brought 
against  the  corporation.  The  mort- 
gage only  affects  the  remedy  against 
the  mortgagor — the  corporation.  The 
liability  of  the  stockholder,  as  has 
already  been  said,  is  primary  in  the 
sense  that  he  is  not  a  surety.  He 
la  not  injured  nor  is  he  benefited  by 
the  fact  that  the  corporation  has 
given  security."  ^Knowies  v.  Sander- 
cock,  107  Cal.  629,  641,  40  P  1047. 

63.  Sonoma  Valley  Bank  v.  HUl, 
69   Cal.   107. 

63.     See  statutory  -provisions;  and: 

U.  S.— Flash  v.  Conn.,  109  U.  S. 
371,  3  set  263,  27  L.  ed.  966;  Morley 
V.  Thayer,  3  Fed.  737. 

Ala. — Montgomery  First  Nat.  Bank 
V.  Dlmmlck.  190  Ala.  859,  67  S  309; 
Dickinson    v.     Traphagan,     147     Ala. 

442,  41  S  272;  Vaughn  v.  Alabama 
Nat.  Bank,  143  Ala.  672,  42  S  64,  6 
AnnCas  665. 

Conn. — ^Ball  Electric  Light  Co.  v. 
Child,  68  Conn.  522,  37  A  391. 

111.— Cutright  V.  Stanford,  81  111. 
240. 

Kan. — ^Valley  Bank  Inst.  v.  Ladies' 
Cong.  Sewing  Soc,  28  Kan.  423-  Mer- 
rill V.  Meade,  <  Kan.  A.  620,  49  P  787; 
Carey  Lumber  Co.  v.  Neal,  3  Kan.  A. 
399,  42  P  925. 

Me. — Whitney  v,  Hammond,  44  Me. 
306;  Grose  v.  Hilt.  36  Me.  22. 

Mass. — Train  v.  Marshall  Paper 
Co.,  180  Mass.  613,  62  NE  967;  Rem- 
ington V.  Samana  Bay  Co.,  140  Mass. 
494,  5  NE  292;  Chamberlin  v.  Hugue- 
not Mfg.  Co.,  118  Mass.  632;  Priest  v. 
Essex  Hat  Mfg.  Co.,  115  Mass.  380; 
Peele  v.  Phillips,  8  Allen  86. 

Mich. — Ripley  v.  Evans,  87  Mich. 
217,  49  NW  604. 

Mo. — McClaren  v.  Franciscus,  4S 
Mo.  462. 

N.   Y.— Mosler  Safe 
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equity  against  the  stockholder.**  Some  statutes 
impose  thia  condition  only  where  it  is  sought  to 
hold  persons  who  have  ceased  to  be  stockholders.** 
Where  the  statutes  of  the  state  under  which  a 
corporation  was  created  make  a  judgment  against 
the  corporation  with  a  return  of  execution  thereon 
unsatisfied  a  condition  precedent  to  the  right  of  a 
creditor  to  enforce  the  personal  liability  of  stock- 
holders, the  condition  must  be  performed  before 
enforcing  such  liability  in  another  state.** 

[$  1636]  (d)  Implication  from  Statute.  A 
requirement  of  a  judgment  against  the  corporation 
with  execution  thereon  unsatisfied  as  a  condition 
precedent  to  the  right  to  proceed  against  the  stock- 
holder for  his  individual  liability  is  necessarily 
implied  where  the  statute  authorizes  an  execution 
against  the  corporation  on  a  judgment  against  it  to 
be  levied  on  the  person  or  property  of  the  stook- 


dlan  Trust  Co.,  208  N.  T.  524,  101  NB 
78$;  Firestone  Tire,  etc.,  Co.  v.  Ak- 
new,  1»4  N.  T.  1«S,  86  NB  1116,  24 
I.RANS  628,  16  NTAnnCas  1160,  1  NT 
CivProcNS  12B  (rev  128  App.  DlV.  618^, 
112  NTS  907];  Close  v.  Potter.  156  N. 
T.  145,  49  NE  686  [rev  11  Misc.  729 
mem,  34  NTS  1136  mem];  United 
Glass  Co.  V.  Vary,  162  N.  Y.  121.  46 
NB  312  [aff  79  Hun  103,  29  NYS  636]; 
Hirshfeld  v.  Bopp,  145  N.  Y.  84,  39  NB 
817;  Hardman  v.  Sage,  124  N.  Y.  26, 
26  NE  354;  Rocky  Mountain  Nat 
Bank  v.  Bllas,  89  N.  Y.  338;  Handy  v. 
Draper,  89  N.  Y.  334,  14  NYWklyDUf 
473  [rev  23  Hun  256,  11  NYWklyDljr 
256];  Cuykendall  v.  Corning,  88  N.  T. 
129;  Jessup  v.  Carnegie,  80  N.  Y.  441, 
36  AmR  643  [rev  44  N.  Y.  Super.  260]: 
Klncald  v.  Dwinelle,  59  N.  Y.  548 
[aft  37  Super.  Ct.  326];  Moss  v.  Aver- 
ell.  10  N.  Y.  449;  Corning  v.  McCul- 
lough.  1  N.  Y.  47,  49  AmD  287;  Ber-, 
wlnd-W^hlte  Coal  Min.  Co.  v.  Eivart, 
90  Hun  60,  35  NTS  578  [aff  11  Misc. 
49,  82  NYS  716];  Terry  v. "Rothschild, 
88  Hud  486,  31  NYS  1119:  Wheeler  v. 
Miller,  24  Hud  641  [aff  90  N.  T.  363]: 
Birmingham  Nat.  Bacnk  v.  Mosser,  l4 
Hun  60S ;  Moss  v.  McCullouKh,  7  Barb. 
279  [rev  on  other  grrounds  60  N.  T. 
143];  Hill  V.  Spencer,  34  N.  T.  Super. 
804  [rev  on  other  grounds  61  N.  T. 
274];  Hovey  v.  Ten  Broeck,  26  N.  T. 
Super.  316;  Leisrhton  v.  Leighton  Lea 
Assoc,  74  Misc.  229,  131  NTS  561: 
Oouse  V.  Boldt,  188  N.  T.  546,  80  NB 
666;  U.  S.  Glass  Co.  V.  Levett,  24  Misc. 
429.  53  NYS  688;  Leighton  V.  Leigh- 
ton  Lea  Assoc,  146  App.  Dlv.  255,  180 
NYS  935;  Birmingham  Nat.  Bank  T. 
Keck,  56  HowPr  222;  Llndsley  v.  Sl- 
monds,  2  AbbPrNS  69:  Moss  v.  Mc- 
Cullough,  6  Hill  181;  Moss  v.  Oakley, 
2  Hill  266. 

Pa. — SplUane  ▼.  Shirley,  22  Pa. 
Diet  819. 

R.  I. — New  EiUgland  Commercial 
Bank  v.  Newport  Steam  Factory,  6 
R.  L  164,  75  AmD  688. 

Vt. — Dauchy  v.  Brown,  24  Vt.  197. 

Ont. — Grills  V.  Farah,  21  Ont  li. 
467,  16  OntWR  286;  Brlce  v.  Munro, 
12  Ont  A.  453. 

[a]  Aa  eonOlttoa  vreoedeat  to 
r»niMlun«nt.^Under  the  Alabama 
statute  as  it  existed  prior  to  the  code 
of  1907  garnishment  as  a  remedy  for 
reaching  unpaid  subscriptions  could 
be  resorted  to  only  by  a  creditor  hav- 
ing a  judgment  against  the  corpora- 
tion with  a  return  of  execution  un- 
satisfied. Montgomery  First  Nat. 
Bank  v.  Dlmmlc£,  190  Ala.  369,  67  8 
309. 

84.  Dickinson  v.  Traphagan,  147 
Ala.  442,  41  S  272;  Montgomery  Iron 
Works  V.  Roman,  147  Ala.  434.  41  S 
811;  Coyle  v.  Taunton  State  Deposit, 
etc..  Co.,  216  Mass.  156,  103  NB  288; 
Nichols  V.  Taunton  Safe  Deooslt.  etc., 
Co.,  203  Mass.  651.  89  NB  1035;  Rem- 
ington V.  Samana  Bay  Co.,  140  Mass. 
494,  5  NB  292;  Priest  v.  Bsnex  Hat 
Mfg.  Co..  115  Mass.  380;  Peele  v. 
Phillips.  8  Allen  (Mass.)  86;  Fire- 
stone Tire,  etc.,  Co.  ▼.  Aemew.  194  N. 


holder.*^  Statutes  and  eonstitntional  provisions 
requiring  prior  ascertainment  of  corporate  indebted- 
ness and  exhaustion  of  corporate  assets  before  a 
creditor  can  enforce  the  individual  liability  of 
stockholders  contemplate  a  judicial  ascertainment 
of  corporate  indebtedness  and  an  exhaustion  of 
corporate  assets  in  judicial  proceedings,**  and  are 
construed  as  generally  requiring  the  rendition  of  a 
judgment  against'  the  corporation  and  the  return 
of  an  execution  thereon  unsatisfied.** 

[(  1637]  (e)  Statutes  Dispensinc  witb  Keqnire- 
ment.  There  are  statutes  in  some'  jurisdictions 
which  dispense ,  with  this  requirement  in  certain 
cases,^*  sonle  authorizing  an  action  in  the  nature 
of  an  equitable  garnishment/^  some  authorizing 
garnishment  of  a  stockholder  to  reach  his  unpaid 
subscription  in  an  action  against  the  corporation,'* 
some  authorizing  an  action  in  equity  against  the 


AnnCaa  1160,  1  NYCivProcNS  126 
[rev  128  App.  Dlv,  518,  112  NYS  907]; 
Suydam  v.  North  Western  Ins.  Co_ 
51  Pa.  394;  Spillane  v.  Shirley,  21  Pa. 
Dist.   319. 

65.  See  statutory  provisions:  and 
Shelllngton  v.  Howland.  67  Barb.  14 
[aft  53  N.  Y.  371]. 

66.  Jessup  V.  Carnegie,  80  N.  T. 
441,  36  AmR  643  [rev  44  Super.  Ct. 
2C0]   (construing  an  Iowa  statute). 

67.  See  statutory  provisions;  and 
Stedman  v.  Eveleth.  €  Metc  (Mass.) 
114;  Dauchy  v.  Brown,  24  Vt.  197,  209. 

"When  the  statute  provides  that 
an  execution  Issued  against  the  cor- 
poration may  be  levied  on  anj  In- 
alvldual  thereof,  it  implies  a  posi- 
tive requirement  that  such  proceed- 
ings shall  be  had  against  the  corpo- 
ration upon  which  execution  can 
issue,  as  a  preliminary  step  before 
proceedings  can  be  had  against  the 
stockholders."  Dauchy  v.  Brown, 
supra. 

es.  See  statutory  and  constitu- 
tional provisions;  and  Goss  v.  Carter, 
166  Fed.  746,  84  CCA  402;  New 
Hampshire  Sav.  Bank  v.  Rlchey,  181 
Fed.  966,  58  CCA  294;  Olllln  v.  Saw- 

5er,  93  Me.  161,  44  A  677:'TaImage  v. 
[Inton-Woodward  Co.,  83  Nebr.  29, 
118  NW  1099;  German  Nat.  Bank  v. 
Farmers',  etc..  Bank,  54  Nebr.  598,  74 
NW  1086;  State  v.  German  Sav.  Bank, 
60  Nebr.  734,  70  NW  221;  Farmers' 
L.  &  T;  Co.  v.  Funk,  49  Nebr.  853.  68 
NW  520;  Ball  v.  Wicks,  46  Nebr.  867, 
63  NW  806;  Globe  Pub.  Co.  v.  State 
Bank.  41  Nebr.  176,  194,  59  NW  683, 
27  LRA  864. 

"Section  4,  article  11,  of  the  con- 
stitution provides  that  'In  all  cases 
of  claims  against  corpori  .tions  and 
loint  stock  associations  the  exact 
amount  Justly  due  shall  be  first  as- 
certained, and  after  the  corporate 
?iroperty  shall  have  been  exhausted, 
he  original  subscribers  thereof  shall 
be  individually  liable  to  the  extent  of 
their  unpaid  subscription,  and  the 
liability  for  the  unpaid  subscription 
shall  follow  the  stock.'  The  word 
'ascertained'  In  this  provision,  we 
take  to  mean  'Judicially  ascertained;' 
and  to  'judicially  ascertain'  the 
amount  due  from  a  corporation  to  a 
creditor  means  to  have  the  finding 
and  judgment  or  decree  of  a  court 
as  to  such  amount.  Such  an  ascer- 
tainment of  a  debt  due  from  a  cor- 
poration could  then  be  ascertained 
and  ascertained  only,  within  the 
meaning  of  this  constitution,  in  a 
suit  brought  by  a  creditor  of  a  cor- 
poration against  it;  not  against  the 
stockholders  thereof,  nor  against  the 
stockholders  and  corporation  Jointly. 
The  expression  In  the  constitutional 
provision  just  quoted  above,  that 
after  the  corporate  property  shall 
have  been  exhausted,'  means  ex- 
hausted by  judicial  proceedings;  that 
Is,  when  execution  issued  on  Judg- 
ments or  decrees  rendered  against 
cornoratlpns  shall  be  returned  un- 
satisfied.     This    constitutional     pro- 


T.  166.  86  NB  1116,  24  LRANS  628,  16  vision  is  the  supreme  law  of  the  land 


and  we  are  not  at  liberty,  nor  de- 
sirous, of  evading  It  or  construing  It 
away.  We  think,  therefore,  that  the 
creditors  of  a  de  Jure  oorporatlon 
have  no  right. of  action  against  the 
stockholders  thereof  until  they  have 
reduced  their  claims  against  the  cor- 
poration to  judgment,  and  until  an 
execution  issued  upon  such  Judgment 
has  been  returned  wholly  or  in  part 
unsatisfied."  Globe  Pub.  Co.  v.  State 
Bank,  supra. 

69.  New  Hampshire  Sav.  Bank  v. 
Richer,  121  Fed.  956,  68  CCA  294; 
Talmage  v.  MInton-Woodward  Co.,  83 
Nebr.  29,  118  NW  1099;  Ball  v.  Wicks. 
46  Nebr.  367,  68  NW  806;  Ball  v. 
Wicks.  46  Nebr.  367.  68  NTV  806; 
Globe  Pub.  Co.  v.  State  Bank,  41  Nebr. 
176,  59  NW  683,  27  LRA  854:  Omaha 
Ck>mmercial  Nat.  Bank  v.  Gibson,  87 
Nebr.  760,  56  NW  616. 

70.  See  statutory  provisions;  and: 
Ala. — Montgomery  First  Nat.  Bank 

V.  Dimmlck,  190  Ala.  359,  67  S  309. 

Ark. — Lester  v.  Bemis  Lumber  0>., 
71  Ark.  379,  74  SW  618. 

III. — Parmelee  v.  Price,  208  III.  644, 
70  NB  726  [aff  106  111.  A.  271]: 
World's  B^lr  Bxcursion,  etc..  Boat 
Co.  V.  Gasch,  162  111.  402,  44  NB  724; 
Stanwood  v.  Sterling  Metal  Co.,  107 
111.  A.  569. 

Me. — Damon  v.  Webber,  111  Ma 
473.  89  A  7  34. 

N.  D. — Marshall-Wells  Hardware 
Co.  v.  New  Bra  C3oal  Co.,  IS  N.  D. 
396.  100  NW  1084. 

Wis. — Merchants'  Bank  v.  Chandler, 
19  Wis.  484;  Cleveland  v.  Milwaukee 
Mar.  Bank,  17  Wis.  545. 

71.  See  statutory  provisions;  and 
Lester  v.  Bemls  Lumber  Co.,  71  Ark. 
379,  74  SW  518  (statute  providing 
that  in  suits  to  obtain  equitable  gar- 
nishments it  shall  not  be  necessary 
for  plaintiff  to  obtain  Judgment  at 
law  in  order  to  prove  Insolvency,  but 
he  may  prove  it  by  competent  evi- 
dence). 

\aA  Beaaon  for  nie. — ^"A  iitatote 
of  th^s  state  now  permits  the  in- 
solvency of  the  corporation  to  bo 
shown  by  any  competent  evidence, 
and  It  Is  no  longer  required  to  sustain 
such  an  action  that  an  execution 
should  have  been  Issued  against  the 
corporation  and  returned  unsatisfied, 
for  the  action  is  In  the  nature  of  an 
equitable  garnishment,  and  Is  gov- 
erned by  the  statute  in  reference 
thereto."  Lester  v.  Bemls  Lumber 
Co..  71  Ark.  379,  382,  74  SW  518. 

79.  See  statutory  provisions;  and 
Montgomery  First  Nat  Bank  v.  Dim- 
mlck, 190  Ala.  859.  67  S  809:  Parmelee 
V.  Price.  208  111.  644.  70  NE  725  faff 
105  111.  A.  271];  World's  Pair  Bx- 
cursion. etc..  Boat  Co.  v.  Gasch,  162 
nt  402,  44  NB  724;  Stanwood  v. 
Sterling  Metal  Co.,  167'  ni.  A.  569. 

fa]  SiscnsBlon  of  mle. — "Under 
s  section  of  the  statute  it  will  be 
observed  that  the  liablUtv  of  the 
stockholder  Is  primary,  and  not  col- 
lateral or  secondary.  He  Is  directly 
liable  to  the  creditor  whether  the 
assets  of  the  oorporatlon  are  anlB- 


For  later  eaaea,aeT«lopm«Bts  and  oluuf  e«  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1637-1638] 


CORPORATIONS 


[14  0.  J.]    1051 


eorporation  and  its  stoekholders,^  and  others 
authorizing  a  judgment' creditor  of  the  corporation 
in  certain  cases  to  maintain  an  action  on  the  case 
or  a  bill  in  equity  against  holders  of  unpaid  stoek.'* 
There  are  statutes  which  variously  permit  the  main- 
tenance of  an  action  against  a  stockholder  pending 
an  action  against  the  corporation/*  or  of  a  joint 
action  against  the  corporation  and  one  or  more 
stockholders  without  a  prior  judgment  or  execution 
against  the  corporation/*  but  require  that  the 
remedy  against  the  corporation  by  judgment  and 
execution  shall  be  exhausted  before  the  judgment' 
against  the  stockholder  can  be  enforced  against  his 
individual  property J^ 

[f  1638]  (f)  Ezcnses— Mk  In  Oeneral.  Where 
it  would  othfnrwise  be  necessary  for  a  creditor  to 
exhaust  his  remedy  against  the  eorporation  by  judg- 
ment and  execution  returned  unsatisfied  before  pro- 
ceeding against  a  stockholder,  the  necessity  is  gen- 
erally obviated  where  such  action  is  rendered  im- 
possible by  the  intervention  of  the  law,'"  or  where 
eircnmstanees  arise  which  would  render  such  action 
ineffeetual.'*  This  is  the  general  rule  in  equity  as 
well  as  at  law.""    Thus  a  judgment  creditor  of  a 


to  a  suit  in  equity,  to  enforce  the  liability  of  its 
stockholders  for  unpaid  subscriptions  to  subject 
the  corporation's  equity  of  redemption  in  property 
to  levy  and  sale,  where  the  property  is  worth  less 
than  the  debt  secured  by  the  mortgage  thereon.*'  It 
has  been  variously  held  that  a  creditor  of  a  foreign 
corporation  may  maintain  an  action  in  the  nature 
of  a  creditor's  bill  against  resident  stockholders  to 
reach  unpaid  subscriptions  without  first  procuring 
judgment  against  the  corporation  and  a  return  of 
execution  unsatisfied  in  the  state  of  the  forum  where 
it  is  impossible  to  take  such  action  because  service 
of  process  cannot  be  had,*'  that,  in  an  action  by 
the  receiver  of  a  foreign  corporation  to  enforce  the 
statutory  liability  of  a  resident  stockholder  after 
such  liability  has  been  determined  as  to  all  stock- 
holders in  the  state  of  the  domicile,  the  provisions 
of  the  laws  of  the  forum  requiring  judgment  against 
the  corporation  and  a  return  of  execution  unsatisfied 
as  a  condition  precedent  to  the  action  will  not  be 
enforced  where  service  of  process  is  impossible,** 
and  that  a  creditor  ^of  a  foreign  corporation  may 
maintain  an  action  against  resident  stockholders  to 
reach  unpaid  subscriptions  without  judgment  and 


corporation  is  not  obliged,  as  a  condition  precedent,    execution  against  the  corporation  in  the  state  of  its 


dent  to  par  Its  debts  or  not.  The 
creditor  can  collect  either  from  the 
corporation  or  from  the  stockholder, 
as  he  sees  fit,  as  we  have  held  that 
the  creditor  may  sue  the  corporation 
and  garnish  the  stockholder  at  the 
same  time;  that  It  Is  not  necessary  to 
obtain  a  Judgment  and  have  an  exe- 
cution relumed  'no  property  found' 
before  instituting  the  garnishment 
proceeding,  but  that  both  may  be  set 
on  foot  at  the  same  time.  . 
This,  however,  is  where  the  stock- 
holder Is  still  liable  to  the  corpora- 
tion. It  is  for  the  unpaid  portion  of 
his  subscription.  In  such  case  an 
action  accrues  to  the  creditor  and 
against  the  stockholder  as  soon  as 
the  debt  against  the  corporation  falls 
due,  and  the  Statute  of  Limitations 
runs  In  favor  of  the  stockholder  from 
that  time.  In  the  case  at  bar,  how- 
ever, no  right  of  action  accrued  to 
the  creditor  under  section  8,  supra, 
for  the  reason  that,  as  between  the 
corporation  and  the  stockholder,  the 
atook  subscription  was  fully  paid.  A 
garnishing  creditor  in  a  proceeding 
by  garnishment  can  assert  no  greater 
rights  against  the  samlahee  than 
could  his  debtor.  .  .  .  CSonseqnently 
appellants'  right  of  action  against  the 
stockholders  In  the  case  at  bar  did 
not  accrue  until  they  had  a  right  to 
proceed,  in  equity,  to  set  aside  the 
fraudulent  arrangement  by  which 
tne  stock  had  been  Issued  In  exchange 
for  property  received  by  the  corpora- 
tion at  a  fraudulent  over-valuation. 
In  that  respect  this  case  differs  from 
one   where     .     .  the   corporation 

has  accepted  from  the  subscriber,  In 
full  payment  of  the  subscription,  a 
frum  of  money  less  than  the  amount 
of  the'  subscription.  In  such  case 
there  is  no  consideration  for  the 
satisfaction  of  the  unpaid  portion  of 
the  subscription,  and  the  corporation 
can  maintain  a  suit  therefor."  Par- 
melee  V.  Price,  208  111.  544,  6S6.  70  VTE 
725. 

[b1  Sneh  statutes  do  not  apply 
where  stock  has  been  leaned  for  prop- 
erty at  a  fraudulent  overvaluation. 
Parmelee  v.  Price.  208  111.  644,  70 
NE  725   rafr  105  111.  A.  271]. 

tc]  Alder  of  prior  proeeedlsra'— 
Proceedings  instituted  prior  to  the 
enactment  of  the  statute  are  not 
aided  thereby.  Montgomery  First 
Nat  Bank  v.  Dlmmlck,  190  Ala.  «6»,  87 
8  809. 

78.  See  statutory  provisions;  and 
Marshall-Wells  Hardware  Co.  v.  New 
Bra  Coal  Co..  13  N  D.  396.  100  NW 
1084;  Merchant.-)'  B«nk  v.  Chandler, 
19  'Wis.  434:  Clovelnnd  v.  Milwaukee 
Mnr.  Bnnk,  17  Wis.  S46. 

T4>    See  statutory  provisions;  and 


Damon  v.  Webber,  111  Me.  478,  89  A 

784.    . 

[a]  ZitBStntlon  of  »nl>.. .  Under  a 
statute  providing  that  no  dividend  de- 
clared from  capital  stock  or  In  viola- 
tion of  law,  no  withdrawal,  cancella- 
tion, surrender,  or  transfer  to  the  cor- 
poration of  its  stock,  shall  be  valid 
against  a  la'wful  and  bona  fide  judg- 
ment against  It,  based  upon  any 
claim,  contract,  etc.,  and  giving  the 
holder  of  such  a  Judgment  a  right  to 
maintain  an  action  on  the  case  or 
bill  In  equity  against  holders  of  un- 
i>ald  stock,  a  Judgment  creditor  hold- 
ing such  a  judgment  may  proceed 
igalnst  the  stockholder  without  tak- 
ing out  an  execution.  Damon  v. 
Webber,  111  Me.  478.  89  A  784. 

7S.  See  statutory  provisions;  and 
Walton  T.  Coe,  llO  K  T.  109,  17  NB 
•76  taff  47  Hun  160,  28  NTWklyDlg 
79,  and  overr  in  effect  Klchards  v.  Coe, 
19  AbbNCas  (N.  T.)  79];  Richards  v 
Brlce,  15  Daly  144,  8  NTS  941,  16 
NTCIvProc  S98;  Richards  v.  Beach, 
6  NTS  674  [rev  19  AbbNCas  84j; 
Young  V.  Briee,  8  NTS  128  [rev  19. 
AbbNCas  79  note,  9  NTSt  682]. .  .   _ 

ra]  Meet  of  statntea  authomta* 
Joint  aetlona.— A  statute  providing 
that  stockholders  In  "full  llaWHty 
companies"  may  be  Joined  as  defen- 
dants in  any  action  against  the  com- 
pany does  not,  by  Implication,  pro- 
hibit separate  and  concurrent  actions 
against  a  corporation  and  a  stocK- 
holder  therein.  Walton  v.  Coe,  110 
N.  "V.   109.  17   NE  876. 

78.  See  statutory  prbvlBlons;  Mid 
Andrews  v.  Gwinnett  Mfg.  Co.,  60  pa. 
637 ;  Thompson  v.  Jewell.  48  Mich. 
240,  B  NW  274;  Milroy  v.  Spurr  Moun- 
tain Iron  Mln.  Co.,  48  Mich.  231.  6 
NW  887:  Texas,  etc..  R.  Co.  v.  Berlin, 
(Tex.  Civ.  A.)   166  SW  62.    ,„     ^ 

77.  Andrews  v.  Gwinnett  Mfg.  Co^ 
50  Oa.  637;  Thompson  v.  Jewell,  43 
Mich.  240,  6  NW  274:  Milroy  v.  Sour 
Mountain  Iron  Mln.  Co..  48  Mich.  281. 
5  NW  287:  Walton  v.  Coe.  110  N.  T. 
109.  17  NIB  676  taff  47  Hun  160.  28 
NTWklyDlg  79,  and  overr  In  effect 
Richards  v.  Coe,  19  AbbNCas  (N.  YA 
79]:  Richards  ▼.  Beach,  6  NTS  674 
[rev  19  AbbNCas  8t]:  'Texaa,  etc.,  R. 
Co.  V.  Berlin,  (Tex.  Civ.  A.)  166  SW 
62. 

7B.  Firestone  Tire,  etc-  Co.  v. 
Anew.  194  N.  T.  165.  86  NTS  1118,  24 
LRANS  628,  16  AnnCas  1150.  1  NT 
ClvProcNS  126;  United  Glass  Co.  v. 
Vary,  162  N.  T.  121,  46  NB  312:  Hlrsh- 
feld  V.  Bopp,  146  N.  T.  84,  89  NE!  817; 
Hunting  V.  Blun.  148  N.  T.  611.  88 
NB  716:  Hardman  v.  Sage.  124  N.  T. 
26.  86  NB  864  faff  47  Hun  280. 18  NTSt 
44fe.  28  NTWklyDlg  304];  Klncald  v. 
Dwlnelle.  59  N.  T.  648  [»ff  87  Super. 


Ct  826];  ShelUngton  v.  Howland,  68 
N.  T.  871;  Oause  v.  Boldt,  49  Misc. 
840.  99  NTS  442  [mod  on  other 
grounds  116  App.  Dlv.  897  mem,  100 
NTS  1117  mem  (affi  188  N.  T.  546 
mem,  80  NB  666)1;  Hetzel  v.  Tanne- 
hill  Silver  Mln.  Co.,  4  AbbNCas  (N. 
T.)   40. 

Tt.  Tounglove  v.  Kelly  Island 
Lime  Co.,  49  Oh.  St.  663,  666,  33  NB 
284;  Chllberg  v.  Slebenbaum.  41 
Wash.  663,  84  P  598. 

"When,  however,  the  corporation 
has  done,  or  suffered  to  be  done,  any 
act  which  would  render  judgment 
and  process  against  It  of  no  avail,  as, 
where  Its  property  has  been  placed 
In  the  hands  of  an  assignee  in  Insol- 
vency or  bankruptcy,  or,  by  the  ap- 
pointment of  a  receiver,  or  dissolu- 
tion of  the  corporation,  or  some  other 
legal  proceeding.  Its  property  has 
been  put  In  process  of  application  to 
the  payment  of  Its  debts,  the  credi- 
tors may  proceed  against  the  stock- 
holders without  first  putting  their 
claims  in  Judgment  against  the  cor- 
poration." ToungloVe  v.  Kelly  Island 
Lime  Co,  supra. 

80),  Chllberg  v.  Slebenbaum,  41 
Wash.  668.  669,  84  P  698. 

81.  Pickering  v.  Townsend,  118 
Ala.  861,  23  S  70S.  ^       ^ 

88.  Rule  V.  Omega  Stove,  etc,  Co., 
64  Minn.  326,  67  NW  60.       

[a]  Slaonasioa  of  mle, — "The  gen- 
eral doctrine  Is  that  a  mere  contract 
creditor,  who  has  not  obtained  a 
Judgnnent  or  specific  Hen  on  the  prop- 
erty sought  to  be  charged,  has  no 
standing  to  enforce  a  creditors'  bill. 
Only  Judgment  creditors  can  do  so. 
.  .  .  But  this  is  not  an  invariable 
rule.  The  reason  of  the  rule  falls 
where  legal  process  against  the  prin- 
cipal debtor  In  the  state  of  the  forum 
Is  Impossible:  hence  a  creditors'  bill 
to  reach  property  conveyed  in'  fraud 
of  creditors,  or  equitable  assets,  will 
He  In  favor  of  a  simple  contract 
creditor  against  an  absconding  or 
nonresident  debtor.  .  .  .  This  ex- 
ception applies  to  a  creditor  of  a 
corporation  peeking  to  reach  stock 
subscriptions  for  the  payment  of  his 
debt.  The  general  rule  Is  that  such 
creditor  must  flrst  obtain  Judgment 
against  the  corporation  where  he 
brines  his  action  to  enforce  the 
stockholders'  subscription;  but  where 
the  principal  debtor  is  a  nonresident 
foreign  corporation,  and  It  is  impos- 
sible to  obtain  such  Judgment,  the 
rule  does  not  apply."  Rule  v.  Onieni 
Stove,  etc.,  Co.,  64  Minn.  326,  330,  67 
NW  60.  _ 

83.  Howarth  ▼.  Ani'le  162  N.  T. 
17».  66  NB  489,  80  NTCIvProc  806. 
47  LRA  726  [aff  89  App.  Div.  161,  67 
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domicile  where  it  has  no  assets  there  and  its  prin- 
cipal place  of  busineas  is  in  the  state  where  the  ac- 
tion is  brought,  and  such  proceedings  would  there- 
fore be  fmitless.^*  .  In  some  jurisdictions  a  creditor 
is  excused  from  thus  exhausting  his  remedy  against 
the  corporation  only  where  such  action  is  rendered 
impossible  by  the  act  or  operation  o£  law,^'  and 
the  mle  is  applied  where  a  creditor  proceeds  in 
equity  to  reach  assets  of  the  corporation  which  have 
been  distributed  to  stockholders.**        _ 

[$  1639]  bb.  Dissolution  of  Oorp6i»tton*^— - 
(aa)  De  Jure  Dissolntion.  A  de  jure  dissolution 
of  a  corporation  renders  it  unnecessary  for  a  credi- 
tor to  exhaust  his  remedy  against  the  corporation 
^7  judgment  and  execution  before  proceeding 
against  stockholders,**    although  such  proceedings 


are  expressly  reqniied  liy  statute,**  since  a  de  jmr 
dissolution  renders  it  impossible  to  recover  a  vidid 
judgment  against  the  corporation.**!  The  mle 
applies  with  peculiar  force  where  the  decree  of  dis- 
solution contains  a  provision  restraining  actions 
against  the  corporation.*^  A  de  jure  dissolntion  of 
a  corporation  also  relieves  a  creditor  from  the  neces- 
sity of  pursuing  his  remedy  against  the  corporation 
before  suing  in  equity  to  enforce  a  statutory  liabil- 
ity for  amounts  unpaid  on  stock.*'  Statutes  express- 
ly making  stockholders  liable  for  debts  due  by  the 
corporation  at  the  time  of  its  dissolution,**  author^ 
mug  suit  against  stockholders  without  joining  the 
corporation  where  it  dissolves  leaving  debts  un- 
paid,** or  authorizing  a  suit  in  equity  against  a 
corporation  and  its  stockholders  in  such  case  with- 


NYS  187]. 

84.  McConey  v.  Belton  OH,  etc., 
Co.,  97  Minn.  190,  106  NW  900. 

85.  United  Glass  Co.  v.  Vary,  162 
N.  Y.  121,  46  NK  312  [art  79  Hun  103, 
29  NTS  636];  Gause  v.  Boldt,  49  Misc. 
340.  345,  99  NYS  442  [mod  on  Other 
grounds  116  App.  Div.  897  mem,  100 
NYS  1117  mem  (afC  188  N.  T.  646 
mem,  80  NB  666)]. 

"It  Is  only  where,  by  operation  of 
law,  the  recovery  of  a  Judgment  Is 
impossible  that  compliance  may  be 
dispensed  with."  Oause  v.  Qoldt, 
supra.  

[a]  Slaonasloa  of  ml*.— "What- 
ever may  be  the  nature  of  the  obli- 
gation, whether  it  is  regarded  as  a 
duty  resting  upon  the  stockholders 
Imposed  by  law,  or  in  the  nature  of 
a  contract  obligation.  It  is  the  mani- 
fest duty  of  the  court  not  to  permit 
any  dispensation  with  the  express  re- 
quirement of  the  statute,  upon 
grounds  less  imperative  than  those 
upon  which  courts  proceed  in  deal- 
ing with  conditions  precedent  in 
ordinary  contracts.  The  stockholder 
of  a  corporation  assents  to  be  bound 
by  the  statute  under  which  it  was 
organized.  The  creditor  also  looks 
to  the  general  law  or  the  charter 
under  which  the  corporation  Is 
created,  to  ascertain  and  define  the 
liability  of  stockholders.  While  on 
the  one  hand  the  stockholder  should 
be  held  to  his  statutory  liability,  on 
the  other  the  creditor  has  no  right  to 
demand  that  statutory  conditions 
qualifying  his  liability  should  be  dis- 
regarded or  that  conditions  should  be 
dispensed  "with,  because  their  ob- 
,  servance  would  be  inconvenient  or 
Involve  trouble  or  expense,  provided 
they  are  capable  of  performance. 
Both  the  stockholder  and  the  credi- 
tor may  be  supposed  to  have  under- 
stood, and  the  stockholder  to  have 
impliedly  assented,  that  the  interven- 
tion of  a  paramount  authority,  by 
which  the  performance  of  the  condi- 
tion was  rendered  Impossible,  would 
excuse  compliance.  Nothing  short 
of  this  ought  to  avail  as  an  excuse 
consistently  with  a  proper  regard  for 
the  statute  or  the  rights  of  the 
stockholder.  .  .  .  The  decisions  thus 
far  have  dispensed  with  the  condi- 
tion precedent  (1)  where  the  corpo- 
ration has  been  dissolved  by  judicial 
decree;  (2)  where  by  final  Judgment 
In  an  action  for  sequestration  a  per- 
petual injunction  has  been  issued  re- 
straining suits  by  creditors,  and  (3) 
where,  by  statute,  such  suits  are  pro- 
hibited. In  these  cnses  there  Inter- 
venes an  Imnossibillty  within  the 
meaning  of  the  law.  which  excuses 
the  performance  of  the  condition  pre- 
cedent. We  think  the  courts  should 
not  extend  the  exception  beyond  its 
oresent  limits,  unless,  in  possibly  a 
new  case,  clearly  within  the  princlnle 
of  the  decisions  already  made." 
United  Glass  Co.  v.  Vary,  162  N.  T. 
121.    123,   48  NE  312.  _ 

86.  Andrew  v.  VanderbUt,  37  Hun 
(N.  T.)    488.   470. 

"It  Is  a  well  settled  rule  that  in 
order  to  reach  nronerty  which  has 
b^n   fraudulently  disposed   of   by   a 


debtor  the  creditor  must  show  that 
he  has  obtained  a  Judgment,  and  that 
he  has  Issued  an  execution  and  that 
the  same  has  been  returned  unsatis- 
fied, or  that  an  execution  is  outstand- 
ing and  the  bill  filed  In  aid  of  such 
execution.  In  other  words,  he  must 
show  that  he  has  exhausted  his 
remedy  at  law,  or  that  there  is  some 
obstacle  which  must  be  removed  by 
the  Judgment  of  a  court  of  equity,  in 
order  that  he  may  exhaust  such 
remedy,  but  In  any  event  he  must  be 
an  execution  creditor.  There  Is, 
however,  one  exception  to  the  rule, 
and  that  is,  that  where  by  the  act 
and  operation  of  law  It  has  become 
Impossible  for  the  creditor  to  procure 
a  Judgment,  and  Issue  an  execution 
and  procure  the  return  thereof  un- 
satisfied, such  condition  precedent  Is 
no  longer  in  fo;rce  as  having  become 
impossible.  The  inquiry,  therefore, 
which  it  is  necessary  to  make  Is,  had 
it  become  Impossible  for  the  plain- 
tiff In  this  action  to  have  procured  a 
judgment  and  exhausted  his  remedy 
at  law  by  the  Issuance  of  an  execu- 
tion, by  act  or  operation  of  law 7". An- 
drew v.  VanderbUt,  supra. 

[a]  ZUnatrKtiOB  of  rale^— The  ex- 
piration of  a  corporate  charter  by 
limitation  does  not  excuse  failure  to 
exhaust  the  remedy  against  the  cor- 
poration before  suing  to  reach  assets 
distributed  to  stockholders.  Andrew 
V.  VanderbUt,   37  Hun    {N.  T.)   468. 

87.  BSMt  Of  dlraolntlon  on  Ua- 
bilttr  of  rtooWioMw  see  supra 
it  1618-1620. 

88.  United  Olass  Co.  v.  Vary,  152 
N.  T.  121,  46  NB  312  [aft  79  Hun  103. 

29  NYS  686]:  Hardman  v.  Sage,  124 
N.  Tj26,  26  NE  354  fafC  47  Hun  230, 
18  NTSt  442,  28  NTWklyDlg  3041: 
Pord  V.  Chase,  118  Anp.  Dlv.  605,  103 
NTS  SO  raft  i89  N.  T.  604  mem.  81 
NE  1164  mem];  Moosbrugeer  v. 
Walsh,  89  Hun  664,  36  I4TS  660; 
Thompson  v.  Nlcolal.  21  Misc.  700,  49 
NYS  422;  John  A.  Roebllng's  Sons  Co. 
V.  Federal  Storage  Battery  Car  Co., 
185  App.  Dlv.  430.  173  NYS  297: 
Hetzel  v.  Tannehlll  Silver  Min.  Co.,  4 
AbbNCas  (N.  T.)  40. 

[a]  niiuitntloBS  of  ml*. — Disso- 
lution by  judicial  decreb  In  proceed- 
ings for  dissolution  dispenses  with 
the  necessity  of  exhausting  the  rem- 
edy aeralnst  the  corporation  before 
enforcing  a  statutory  liability:  (1> 
Whpre  the  capital  stock  has  not  been 
paid  in.  Hardman  v.  Sare.  124  N.  T. 
26,  26  NE  354  faff  47  Hun  230,  IS 
NTSt  442.  28  NTWklyDlg  304]  (ac- 
tion for  dissolution  Instituted  by  the 
neople);  Moosbrufeer  v.  Walsh,  89 
Hun  564,  35  NTS  660  (voluntary  pro- 
ceedlnes  for  dissolution):  Thompson 
v,  Nicolal.  21  Mlac.  700.  49  NTS  422; 
John  A.  Roebllne's  Sons  Co.  v.  Fed- 
eral Storage  Battery  Car  Co.,  185  Anp. 
Dlv.  480,  173  NTS  297.  (2)  For  the 
amount  unpaid  on  stock.  Ford  v. 
Chase.   118    App.   Dlv.   606,   103   NTS 

30  faff  189  N.  T.  604  mem,  81  NE 
1164  mem]  (voluntary  proceedings 
for  dlsnolutlont. 

What  coaatlttite*  de  Jnr*  Olasolv- 
tlon  see  Infra  XVIII. 

89.  United  Glass  Co.  v.  Vary,  162 


N.  T.  121.  46  NE  312  [alt  79  Hun  103, 
29  NYS  636];  Hardman  v.  Sage,  124 
N.  T.  25,  26  NE  364  [afT  47  Hun  230. 
13  NTSt  442,  28  NYWklyDlg  3041; 
Ford  V.  Chase.  118  App.  Dlv.  805,  103 
NTS  30  [aff  189  N.  T.  604  mem,  81  NE 
1164  mem];  Moosbrugger  v.  Walsh, 
89  Hun  564,  35  NTS  55^;  Thompson  v. 
Nlcolal,  21  Misc.  700,  49  NTS  422; 
John  A.  Roebllng's  Sons  Co.  v.  Federal 
Storage  Battery  Car  Co.,  185  App. 
Dlv.  430.  178  NTS  297;  Hetcel  v.  Tan- 
nehlll Sliver  MIn.  Co.,  4  AbbNCu 
(N.  T.)  40. 

80.  United  Glass  Co.  v.  Vary.  1S2 
N.  T.  121.  46  NB  312;  Hardman  v. 
Sage,  124  N.  T.  25.  28  NE  354  [aff  47 
Hun  230,  13  NYSt  448,  28  NY"WklyDle 
304].     And  see  supra  note  88. 

•1.  Lang  V.  Lutz,  180  N.  T.  264, 
73  NE  24  [afC  83  App.  Div.  534.  83 
NTS  319];  Hirshfeld  v.  Fitzgerald, 
157  N.  T.  166,  51  NE  997,  46  I.RA  839 
[rev  27  App.  Dlv.  180.  50  NTS  876]; 
HIrschfeld  V.  Bopp,  145  N.  T.  84.  39 
NE  817;  Pord  v.  Chase,  118  App.  Dlv. 
606,  103  NYS  39  [aft  189  N.  Y.  504 
mem,  81  NE  116-4  mem];  Barnes  T. 
Arnold,  23  Misc.  197,  51  NYS  1109 
(aft  46  App.  Dlv.  314,  61  NTS  85  (alt 
169  N.  Y.  611  mem,  62  NB  1093)]. 

93.  Lewtsohn  v.  Stoddsurd,  78  Conn. 
676,  63  A  621  (construing  a  Ulssouri 
statute);  Ford  v.  Chase,  118  App.  Dlv. 
60S,  103  NTS  80  [aft  18*  M.  T.  504 
mem,  81  NE  1164  mem]. 

[a]  IIIiurtra«fanM  of  rtO*. — (1)  A 
dissolution  by  Judicial  decree  in  vol- 
untary proceedings.  Ford  v.  Chase. 
118  App.  Div.  «05,  108  NTS  80  (alt 
189  N,  T.  504  mem,  81  NTS  1164 
mem].  (2)  A  dissolution  In  statutory 
proceedings  by  vote  of  stockholdera 
Lewisohn  v.  Stoddard,  78  Conn.  575, 
68  A  621  (construing  a  Missouri  stat- 
ute). 

93.  See  statutory  provisions;  and 
McDonntll  v.  Alabama  Gold  Li.  Ina 
Co.,  86  Ala.  401,  6  S  120:  Spence  T. 
Shapard,  67  AIA.   S98. 

»*.    See  statutory  provlslona;  and: 

U.  S. — Harrison  v.  Remington  Pa- 
per C5o.,  140  Fed.  885,  72  CCA  405,  3 
fiRANS  954,  6  AnnCas  314  (certiorari 
den  199  U.  S.  607.  26  SC^  747.  60  L. 
ed.  381];  Anglo-American  Land,  etc., 
Co.  V.  Lombard,  132  Fed.  721.  68  CCA 
89  [certiorari  den  196  U.  S.  638,  25 
set  793,  49  L.  ed.  630];  Piatt  v.  Hun- 
gerford,  116  Fed.  771;  Seattle  Nat 
Bank  v.  Pratt.  103  Fed.  «S  [aft  111 
Fed.  841,  49  (XTA  862]  (all  oonstrulag 
a  Kansas  statute). 

Conn. — ^Lewisohn  v.  Stoddard,  78 
Conn.  676,  68  A  821  (constraing  a,  Uis- 
Bouri  statute). 

Fla.— Oibba  v.  Davis,  27  Fla.  631,  8 
3  «S8. 

'Ken. — ^McHale  v.  Moore,  86  Kan. 
267.  71  P  622;  Pacific  Bl.  Co.  v.  Whlf- 
beck,  es  Kan.  102.  64  P  984.  88  AmSR 
229;  Sleeper  v.  Norris,  69  Kan.  555. 
58  P  757;  <3hase  v.  Horton  Bank.  ♦ 
Kan.  A.  186,  59  P  89;  Krlder  v.  Ooley. 
7  Kan.  A.  849.  61  P  519;  Sterne  ▼. 
Atherton,  7  Kan.  A.  JO.  61  V  JiU 
Dawson  V.  Sholley.  4  Kan.  A.  367,  4» 
P   949. 

Mo. — State  Sav.  Assoc  v.  Kelloeg, 
68  Mo.  640;  SUte  Sav.  Assoc  v.  Kel- 


'^or  Ikter  ewies, developments  and  tOuagum  In  the  law  see  cumulative  Annotations,  same  title,  page  sind  note  number. 
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out  judgment  or  return  of  execntion  iinsatisfled 
where  the  corporation  dissolves  leaving  debts 
unpaid,"  dispense -with  such  necessity.  A  receiver 
appointed  on  the  dissolution  of  a  corporation  may 
maintain  suit  to  recover  assessments  ordered  by  the 
court  without  showing  the  recovery  of  judgments 
by  creditors  where  the  time  limited  for  suit  thereon 
had  not  expired  at  the  time  of  the  dissolution.** 

[f  1640]  (bb)  De  Facto  DiBsolntion.  In  some 
jurisdictions  a  de  facto  dissolution  is  held  to  be 
sufficient  excuse  for  failure  to  procure  a  judgment 
against  the  corporation  with  a  return  of  execution 
thereon  unsatisfied,"  where  the  remedy  is  pursued 
in  equity  as  well  as  where  it  is  at  law,'*  since  it  ren- 
ders such  proceedings  nugatory  and  the  law  does 
not  require  a  man  to  do  a  vain  thing."  Thus  it 
has  been  held,  in  the  absence  of  statute,  that  where 
a  corporation  has  ceased  to  do  business  a  return 
of  execution  nulla  bona  is  not  necesary  before  suing 
in  equity  to  enfoi'ce  unpaid  subscriptions.^  Statutes 
making  stockholders  liable  for  all  debts  due  by  the 
corporation  at  the  time  of  its  dissolution,'  statutes 


authorizing  suit  in  equity  against  the  corporation 
and  its  stockholders  where  the  corporation  dis- 
solves or  ceases  to  do  business  leaving  debts  unpaid,* 
or  authorizing  suit  against  stockholders  without 
joining  the  corporation  where  the  corporation  dis- 
solves leaving  debts  unpaid,*  some  also  declaring 
that  a  corporation  shall  be  deemed  dissolved  for  the 
purpose  of  enabling  creditors  to  prosecute  suits  to 
enforce  the  individual  liabilities  of  stockholders 
where  the  time  limited  by  its  charter  has  expired 
or  where  it  has  suspended  business  for  more  than 
one  year,*  have  been  construed  as  dispensing  with 
the  requirement  in  case  of  de  facto  dissolution. 
For  the  purpose  of  enabling  a  creditor  to  sue  under 
a  statute  authorizing  suit  against  stockholders 
without  joining  the  corporation  where  the  corpora- 
tion dissolves  leaving  debts  unpaid,  a  corporation  is 
dissolved  where  it  ceases  to  be  a  going  concern  and 
has  no  assets,  and  there  is  no  probability  of  it  again 
attempting  to  carry  on  the  business  for  which  it  was 
organized,*    as  where  all  of  its  property  has  been 


logfr,  E2  Mo.  583:  Moore  v.  Whltcomb, 
48  Mo.  543:  Schneider  v.  Johnson,  164 
Mo.  A.  639,  147  SW  638;  Blttner  V. 
X.ee.  25  Mo.  A.  559. 

"The  clear  Intention  of  the  lesis- 
lature  in  its  enactment  of  section  27, 
chapter  1639,  (section  20,  p.  232,  Mc- 
Clellan's  Diseat.)  giving  to  the  words 
thereof  their  plain  ordinary  meaning, 
was  to  eive  to  the  creditors  of  cor- 
porations organized  under  that  act, 
the  right,  whenever  such  corporation 
arrived  at  a  state  of  dissolution,  to 
proceed  by  suit  directly  against  the 
stockholder  or  stocltholders  of  the 
company  for  the  recovery  of  their 
claims  to  the  amount  In  par  value  of 
the  stock  held  at  the  time  of  such 
dissolution  by  such  person  or  per- 
sons, and  this  without  Joining  the 
company  by  its  corporate  name  as 
a,  party  In  the  suit  There  is  nothing 
In  the  statute  that  requires  sn  ex- 
haustion in  such  cases  of  the  cred- 
itor's remedies  against  the  corpora- 
tion as  a  condition  precedent  to  their 
right  to  proceed  by  suit  to  enforce 
the  statutory  liability  of  the  stock- 
holder. The  only  condition  prece- 
dent required  by  the  statute  to  be 
shown  Is  the  dissolution  of  the  cor- 
poration. When  this  Is  shown  the  11a- 
DiUty  of  the  shareholder  directly  to 
the   creditor    to    the   amount    of    his 

^  stock   becomes  absolute."      Oibbs  v. 

"  X>avls,  27  Fla.  531,  554,  8  S  633. 

96.  See  statutory  provisions;  and 
Parmelee  v.  Price,  208  111.  544.  70  NE 
725  raff  105  111.  A.  271];  Standard 
X>tstllllng,  etc.,  Co.  v.  Springfield  Coal 
Mln.  etc.,  Co.,  146  111.  A.  lA  [aff  239 
111.  600,  88  NB  236]:  Cohn  v.  Waters, 
83  111.  A.  387;  First  Nat.  Bank  v. 
Peoria  Watch  Co..  77  111.  A.  633; 
Buda  Fdy,  etc.,  Co.  v.  Columbian 
Celebration  Co.,  65  111.  A.  381. 

96.  Cuykendall  v.  Douplas,  19  Hun 
B77   [app  dlsm  95  N.  T.  314], 

97.  Knight,  etc.,  Co.  ▼.  Tampa 
Sand  Lime  Brick  Co.,  65  Fla.  728.  46 
S  285. 

98.  ICnIght,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co..  65  Pla.  728,  46 
8  285:  Williams  v.  Chamberlain,  123 
Ky.  150.  94  SW  29,  29  KyL  606. 

99.  Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co..  55  Fla.  728,  46 
8  285:  Williams  v.  Chamberlain,  123 
Ky.  150.  94  SW  29.  29  KyL  606. 

I.  Williams  v.  Chamberlain,  123 
Ky.  150,  94  SW  29,  29  KyL  606. 

3.  See  statutory  provisions;  and 
McDonnell  v.  Alabama  Oold  L.  Ins. 
Co..  86  Ala.  401,  6  S  120. 

fal  7aeta  siiflolMit  to  eonatltii'to 
dlasolntloa. — There  is  a  practical  dis- 
solution wltHIn  the  meanin?  of  such 
statutes  where  the  corporation  is  in- 
solvent, has  turned  Its  assets  over 
to  a  trustee  for  distribution  among 
its  creditors,  and  has  abandoned  the 
business  for  which  It  was  created. 
McI>onne11  v.  Alabama  Oold  L.  Ins. 
Co,  S5  Ala.  401,  6  S  120.     And  see 


infra  notes  6-9. 

3.  See  statutory  provisions;  and 
Parmelee  v.  Price,  208  111.  544,  70  NE 
725  [afr  105  III.  A.  271];  Standard 
Distilling,  etc.,  Co.  v.  Sprfngfleld  Coal 
Mln.,  etc.,  Co.,  146  III.  A.  144,  148 
faft  239  111.  600,  88  NE  2361;  Cohn  v. 
Waters,  83  111.  A.  387;  First  Nat. 
Bank  v.  Peoria  Watch  Co.,  77  ,111.  A. 
663;  BudaFdy„  etc..  Co.  v.  Columbian 
Celebration  Co.,  55  111.  A.  381. 

"Section  25  of  Chapter  32  of  the 
Revised  Statutes  provides  that:  'if 
any  corporation  .  .  .  shall  dissolve 
or  cease  doing  business,  leaving  debts 
unpaid,  suits  in  equity  may  be 
brought  against  all  persons  who  were 
stockholders  at  the  time,  or  liable 
In  any  way  for  the  debts  of  the  cor- 
poration .  .  .  and  each  Gtockholder 
may  be  required  to  pay  his  pro  rata 
t;hare  of  such  debts,  etc.  The  mean- 
ing of  this  section  would  seem  to  be 
that  in  case  a  corporation  ceased  to 
do  business,  leaving  debts  unpaid,  the 
romedy  of  the  creditors  was  primarily 
in  a  court  of  equity,  and  that  no 
judgment  at  law  was  requisite  to  the 
maintaining  of  a  suit  in  equity." 
Standard  Distilling  Co.  y,  Springfield 
Coal    Mln.,   etc.,    Co.,    supra. 

4.  See  statutory  provisions;  and 
Knight,  etc.,  Co.  v.  Tampa  Sand 
Lime  Brick  Co.,  55  Fla.  728.  46  S  285: 
Glbbs  V.  Davis.  27  Fla.  531,  8  S  633; 
State  Sav.  Assoc,  v.  Kellogg,  63  Mo. 
640;  State  Sav.  Assoc,  v.  Kellogg,  52 
Mo.  583 :  Moore  v^  Whltcomb,  48  Mo. 
543;  Schneider  v.  Johnson,  164  Mo. 
A.  639,  147  SW  638;  Blttner  v.  Lee,  25 
Mo.  A.  559. 

"It  is  contended  for  the  defendant 
In  this  case  that,  before  resort  can 
be  had  ution  him  as  a  shareholder  for 
a  debt  of  the  company,  that  the  dis- 
solution of  the  corporation  must  first 
be  declared  and  established  either  by 
legislative  enactment,  or  by  the 
judgment  or  decree  of  some  court. 
The  decided  weight  of  authorities  Is 
against  this  view  of  ^he  question, 
and  the  proposition  may  now  be  said 
to  be  settled,  that  where  the  statute 
makes  the  dissolution  of  the  corpo- 
ration a  condition  precedent  to  the 
enforcement  of  the  shareholder's  lia- 
bility, the  dissolution,  in  the  sense  In 
which  the  term  Is  here  used,  takes 
place  when  the  corporation  comes 
Into  a  condition  of  having  debts  and 
no  assets,  and  has  ceased  to  act  and 
exercise  Its  corporate  functions,  or 
has  suffered  acts  to  be  done  which 
end  the  obiect  for  which  it  was 
created."  Glbbs  v.  Davis,  27  Fla. 
581,    552.   8    S   633. 

fa]  ninstratlona  of  ml*. — (1)  A 
statute  providing  that,  If  a  corpora- 
tion is  dissolved  leaving  unpaid 
debts,  suit  may  be  brought  against 
persons  holding  stock  at  the  time  of 
such  dissolution  for  an  amount  equal 
to  the  par  value  of  the  stock  held  by 
them.    Olbbs  v.  Davis,  27  Fla.  6St,  8 


S  633.  (2)  A  statute  providing  that. 
If  any  company  formed  under  the  act 
dissolves  leaving  debts  unpaid,  suit 
may  be  brought  against  any  person 
or  persons  who  were  stockholders  at 
the  time  of  such  dissolution  without 
joining  the  company  In  such  suit. 
State  Sav.  Assoc,  v.  Kellogg,  63  Mo. 
540;  State  Sav.  Assoc,  v.  Kellogg,  62 
Mo.  683:  Moore  v.  Whltcomb,  48  Mo. 
543;  Schneider  v.  Johnson,  164  Mo. 
A.  639,  147  SW  638;  Blttner  v.  Lee, 
26  Mo.  A.  659. 

6.  See  statutory  proyisions;  ana 
Harrison  v.  Remington  Paper  Co.,  140 
Fed.  885,  72  CCA  405,  3  LRANS  964. 
5  AnnCas  314  [certiorari  den  199  V. 
a.  607,  26  set  747,  50  L.  ed.  331]; 
Anglo-American  Land,  etc.,  Co.  v. 
Lombard,  132  Fed.  721,  68  CCA  89 
[certiorari  den  196  U.  S.  638,  25  SCt 
793,  49  L.  ed.  630];  Piatt  v.  Hunger- 
ford,  116  Fed.  771;  Seattle  Nat.  Bank 
v.  Pratt,  103  Fed.  62  [aff  111  Fed.  841, 
49  CCA  662]  (all  construing  a  Kansas 
statute) :  McHale  v.  Moore,  66  Kan. 
267,  71  P  622;  Paciflo  El.  Co.  v.  Whit- 
beck,  63  Kan.  102,  64  P  984.  88  AmSR 
229;  Sleeper  v.  Norrls,  69  Kan.  556,  63 
P  767;  Chase  v.  Horton  Bank.  9  Kan. 
A.  186,  59  P  39;  Krlder  v.  Coley,  1 
Kan.  A.  849,  61  P  919;  Sterne  v.  Ather- 
ton,  7  Kan.  A.  20,  61  P  791;  Dawson  v. 
ShoUey,  4  Kan.  A.  367,  45  P  949. 

[a]  SlsonasloB  of  ml*. — "If  there 
is  property  subject  to  execution  .  .  . 
the  Judgment  creditors  cannot  pro- 
ceed against  the  stockholder  under 
the  section  named.  But,  when  the 
property  of  the  corporation  Is  beyond 
I  he  reach  of  execution,  a  right  to  en- 
force the  stockholders'  liability  is 
specifically  given.  No  exceptions  are 
made  where  there  is  property  in  the 
hands  of  an  assignee  or  receiver 
which  may  ultimately  be  available 
for  the  payment  of  debts,  and  the 
court  would  not  be  warranted  in  In- 
terpreting such  an  exception  Into 
the  statute.  As  has  been  said,  the 
time  and  method  of  enforcing  liabil- 
ity Is  with  the  Legislature.  It  might 
have  provided  a  direct  resoTt  by  cred- 
itors upon  stockholders  In  the  first 
Instance.  Instead  of  that,  it  seems 
to  have  been  the  legislative  purpose 
chat,  while  the  corporation  w.is  sol- 
vent or  had  property  subject  to  exe- 
cution, the  creditor  should  be  re- 
quired in  the  first  Instance  to  proceed 
against  the  corporation  or  Its  prop- 
erty, but  when  It  ceased  to  do  busi- 
ness, or  had  committed  or  suffered 
an  act  of  Insolvency  by  which  it  lost 
control  of  Its  own  affairs,  and  Its 
property  had  been  placed  beyond  the 
reach  of  execution,  the  creditors  had 
a  right  to  call  upon  the  stockholders 
to  satisfy  their  claims."  Sleeper  v. 
Norris.  59  Kan.  665,  558,  53  P  767. 

6.  Schneider  v.  Johnson,  164  Mo. 
A.  639,  646.  147  SW  538.  And  see 
Knight,  etc.,  Co.  v.  Tampa  Sand  Lima 
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seized  and  sold  to  satisfy  a  lien,^  or  mortgage,"  or 
where  it  has  been  adjudicated  a  bankrupt  and  has 
no  assets.*  In  some  jurisdictions,  however,  it  is 
held  that  a  de  facto  dissolution  is  insufficient  to 
excuse  pursuing  the  corporation  to  judgment  and 
execution.^"  Thus  it  has  been  held  that  the  expira- 
tion of  a  corporate  charter  by  limitation  will  not 
excuse  a  creditor  from  exhausting  his  legal  remedies 
before  suing  stockholders  to  reach  assets  distributed 
to  them  where  the  governing  statute  does  not  allow 
this  fact  to  prevent  the  recovery  of  a  judgment 
against  the  corporation.'^ 

[i  1641]    CO.    Insolvency.    By    the    weight    of 


authority  the  mere  insolvency  of  a  corporation, 
in  the  sense  that  it  has  not  sufficient  property  to 
pay  its  debts,  will  not  excuse  a  creditor  from 
exhausting  his  remedy  against  it  by  judgment  and 
execution  before  proceeding  against  a  stockholder 
to  enforce  unpaid  subscriptions,'*  and  this  is  the 
rule  generally  prevailing  in  equity,'*  but  the  rule  is 
otherwise  in  most  jurisdictions,  in  equity'*  as  well 
as  at  law,  where  by  reason  of  insolvency  an  action 
against  the  corporation  would  be  unavailing."  Thus, 
in  most  jurisdictions,  the  remedy  against  the  corpo- 
ration  need  not  be  exhausted  where  the  corpora- 
tion is  insolvent  and  has  no  assets,'^  where  it  has 


V.  Davis.  27  Fla.  SSI,  8  S  633  ("disso- 
lution In  the  sense  In  which  the  term 
is  used  in  the  statute,  takes  place 
when  the  corporation  comes  into  a 
condition  of  having  debts  and  no  as- 
sets, and  has  ceased  to  act  and  exer- 
cise its  corporate  functions,  or  has 
suffered  acts  to  he  done  which  end  the 
object  for  which  it  was  created"); 
Uoore  V.  Whltcomb,  48  Mo.  S43  (a 
corporation  is  dissolved  where  it  suf- 
fers acts  to  be  done  which  destroy 
the  end  and  purpose  for  which  the 
charter  was  originally  granted); 
State  Sav.  Assoc,  v.  Kellogg,  62  Mo. 
58S  (a  corporation  Is  dissolved  where 
It  has  been  adjudicated  a  bankrupt 
and,  by  reason  of  total  want  of  funds. 
Is  unable  to  exercise  its  corporate 
powertf). 

"Under  the  settled  law  of  this  state, 
the  creditor  of  an  insolvent  corpora- 
tion does  not  have  to  wait  until  the 
corporation's  charter  has  expired,  or 
until  the  corporation  has  been  ju- 
dicially dissolved,  but  as  to  him  the 
corporation  will  be  deemed  dissolved 
when  it  has  ceased  to  be  a  going  con- 
cern, and  has  disposed  vt  its  tangible 
assets  and  there  is  no  probability  of 
Its  again  attempting  to  carry  on  the 
business  for  which  it  was  organized." 
Schneider  v.  Johnson,  supra. 

7.  Moore  V.  Whltcomb,  48  Mo.  641. 

8.  Knight,  etc.,  Co.  v.  Tampa  Sand 
Lime  Brick  Co.,  65  Fla.  728.  46  S  285. 

9.  Siate  Sav.  Assoc,  v.  Kellogg,  62 
Mo.  688.  But  see  Morley  v.  Thayer, 
S  Fed.  737,  748  (where  the  cnurt,  con- 
struing a  Missouri  statute,  said: 
"NelUier  non-use  of  the  franchise, 
nor  failure  to  hold  meetings,  nor  to 
elect  ofHcers.  nor  the  pendency  of 
bankruptcy  proceedings,  will  have  the 
effect  to  dissolve  a  corporation,  or  to 
take  away  or  suspend  the  right  to 
sue  and  obtain  Judgment. 
Express  provision  is  made  in  the 
bankrupt  act  that  no  allowance  or 
discharge  of  a  corporation  shall  be 
cranted  to  any  corporation,  or  Joint 
stock  company,  or  to  any  ofUcer  or 
member  thereof.  ...  It  does 
not  follow  that  a  corporation  is  dis- 
solved by  the  sale  of  Its  visible  and 
tangible  property  for  the  payment  of 
debts,  or  by  the  temporary  suspension 
of  its  business,  so  long  as  it  has  the 
moral  and  legal  capacity  to  increase 
its  subscriptions,  call  In  more  caplte.l, 
and  resume  Its  business,  which  is  em- 
phatically the  condition  of  corpora- 
tions during  the  operation  of  the 
bankrupt  act"). 

10.  Andrew  v.  Vanderbilt,  37  Hun 
(N.  T.)   468. 

11.  Andrew  v.  Vanderbilt,  87  Hun 
(N.  Y.)  468. 

12.  Dickinson  v.  Traphagan,  147 
Ala.  442,  444,  41  S  272  [cit  fcyc] ; 
United  Glass  Co.  v.  Vary,  162  N.  Y. 
121,  46  NB  312;  Oause  v.  Boldt,  49 
Misc.  340,  99  NYS  442  [mod  on  other 
STOunds  116  App.  Dlv.  897  mem,  100 
NYS  1117  mem  (afT  188  N.  Y.  646  mem, 
80  NB  666)];  John  A.  Roebling's  Sons 
Co.  V.  Federal  Storage  Battery  (3ar 
Co..  186  App.  Dlv.  430,  173  NYS  297; 
Bronson  v.  Schneider,  49  Oh.  St.  438, 
38  NE  233;  Barrlck  v.  QlfTord.  47  Oh. 
St.    180,   24   NE   259.   21   AmSR  798. 

[a]  Sisonsalon  of  ml*. — "The  true 
rule,  and  that  which  Is  usually 
p.Jopted  where  the  company  has  prop- 
erty and  continues  to  do  business,  is 


to  require  the  creditor  first  to  obtain 
a  Judgment  against  the  corporation 
and  cause  an  execution  to  be  Issued, 
and  if  It  is  returned  not  levied  for 
want  of  goods,  then  the  creditor  has 
the  right  to  commence  suit  against 
the  stockholders  upon  their  individual 
liability.  ...  So  long  as  the 
company  is  possessed  of  corporate 
property  and  \contlnues  to  transact 
Its  Duslness,  the  stockholders  should 
be  regarded  as  estopped  from  aver- 
ring that  the  right  of  action  against 
them  as  individuals,  accrued,  by  rea- 
son of  the  insolvency  of  the  com- 
pany, at  a  period  earlier  than  the  re- 
turn of  an  execution  unsatisfied.  Is- 
sued upon  the  Judgment  of  a  Oredltor 
of  the  company.  Stockholders  have 
the  means  of  knowing  the  condition  of 
their  company  much  oettAr  than  cred- 
itors, and  if  the  company  continues 
to  do  business  upon  an  insolvent 
basis.  It  should  be  regarded  as  per- 
mitted by  the  stockholders,  as  'the 
directors  and  officers  of  the  company 
derive  their  authority  from,  and  are 
the  agents  of  the  stockholders.  We 
therefore,  conclude  that,  in  this  case, 
the  right  of  the  creditors  of  the  Coal 
&  Iron  Company,  to  sue  its  stockhold- 
ers upon  their  statutory  liability, 
accrued,  when  the  company  made  an 
assignment  of  all  its  property  and 
ceased  to  do  business  .  .  .  and 
not  earlier."  Barrlck  v.  OifTord,  47 
Oh.  St  180.  18B.  24  NE  259.  21  AmSR 

13.  IHckinson  v.  Traphagan,  147 
Ala.  442,  41  S  272;  Barrlck  v.  atttord, 
47  Oh.  St.  180,  24  NB  269,  21  AmSR 
798. 

,.l<  ^Sin?  ▼.  Wyant,  26  Colo.  ESI 
68  P  B6B,  71  AmSR  145;  Williams  v. 
Chamberlain,  128  Ky.  150,  94  SW  29, 
29  Kyli  606:  Oaretson  Lumber  Cto.  v. 
Hinson,  69  Or.  605,  140  P  638. 

"The  performance  of  vain  things  is 
unnecessary,  and  hence  it  is  not  es- 
sential that  a  creditor  should  secure 
a  Judgment  against  an  insolvent  cor- 
poration establishing  his  demand, 
and  have  an  execution  Issued  and  re- 
turned nulla  bona  as  a  condition  pre- 
cedent to  invoking  equitable  inter- 
vention to  obtain  relief  against  a 
stockholder."  (Hiretson  Lumber  Cto. 
V.  Hinson,  69  Or.  605,  610,  140  P  681. 

[al  Zlliwtnttton  of  ml*. — ^Where 
an  insolvent  corporation  has  made 
an  assignment  of  all  of  its  assets  and 
only  a  twenty  per  cent  dividend  has 
been  paid,  and  the  remaining  assets 
consist  of  worthless  or  doubtful 
claims,  creditors  should  not  be  re- 
quired to  await  their  collection.  Zang 
V.  T^ant,  26  Ck)lo.  661,  66  P  666.  71 
AmSR  146. 

18.  Zanir  v.  Wyant.  25  Colo.  B51, 
58  P  666.  71  AmSR  145;  Williams  v. 
Chamberlain,  123  Ky.  160.  94  SW  29, 
29  Kyti  606:  Oaretson  Lumber  Co.  v. 
Hinson.  69  Or.  606.  140  P  633. 
„ie.  U.  S.— Irvine  v.  Elliott.  208 
Fed.  82  (construing  an  Ohio  statute). 

Cal. — Merchants'  Mut.  Adjusting 
As-ency  v.  Davidson,  23  Cal.  A.  274, 
187  P  1091. 

Pla. — Knight,  etc..  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  56  Fla.  728,  46 
S   286. 

„  Oa. — ^Fulton  Auto  Supply  Co.  v. 
Sullivan,  96  SB  876:  Brobston  ▼. 
Downing.  96  Oa.  506.  22  SB  277. 

Iowa. — Latimer    v.    Citizens'    State 


Bank,  102   Iowa   162.   71    NW  225. 

La. — Dllzell  Engineering,  etc..  Co. 
V.  Lehmann,  120  La.  273,  45  S  138. 

Oh. — De  damp  v.  Levoy,  19  Oh.  Clr. 
Ct.  336,  10  Oh.  Clr.  Dec.  509. 

Or.— Shipman  v.  Portland  Constr. 
Co.,  64  Or.  1,  128  P  989;  Hodges  v. 
Sliver  Hill  Mm.  Co.,  9  Or.  200. 

R.  I.— Andrews  v.  O'Reilly,  25  R. 
I.   231.  66  A  688. 

Tenn. — Jones  v.  Whitworth,  94 
Tenn.   602,    30  SW   736. 

Tex. — De  Soto  Bank  v.  Reed,  SO 
Tex.   Civ.   A.   102,   109   SW    256. 

Utah. — Salt  Lake  Hardware  <3o.  v. 
TIntio  Milling  Co.,  13  Utah  423,  45 
P  200. 

Wash. — Chllberg  v.  Slebenbaum,  41 
Wash.  663,  84  F  698. 

"Where  It  appears  by  allegation 
and  proof  that  the  corporation  in 
question  Is  utterly  Insolvent,  the 
vain  thing  of  wasteful  litigation  in 
obtaining  a  Judgment  knovm  In  ad- 
vance to  be  fruitless  will  not  be  re- 
quired." Shipman  v.  Portland  Constr. 
Co.,  64  Or.  1.  17.  12S  P  889. 

[a]  mo»w»M  tor  xoto.— (1)  "The 
law  does  not  require  useless  things, 
and  we  are  at  a  loss  to  conceive  wbat 
possible  object  could  be  accomplished 
by  bringing  a  suit  against  an  insol- 
vent corporation,  except  for  the  pur- 
pose of  accumulating  costs,  and  in- 
creasing the  burdens  of  the  stock- 
holders. Admitted  to  be  an  Insolvent 
corporation,  and  without  any  assets 
or  property  whatever,  It  seems  to  us 
that  the  mere  bringing  of  a  suit 
would  be  idle,  vain,  fruitless,  and  un- 
necessary." Hodges  V.  Silver  Htll 
Hin.  Co.,  i  Or.  fOO.  208.  (2)  "We 
think  in  '  the  action  to  enforce  the 
BtocKholder's  liability  it  is  sufficient 
to  allege  that  the  creditor  has  ex- 
hausted all  remedies  which  could 
have  been  tmitful,  and  not  neces- 
sarily all  remedies  of  mere  form. 
The  remedy  of  attempted  levy  of  an 
execution,  when  it  Is  certain  In  ad- 
vance that  nothingr  can  come  of  It 
Is  not  required  by  the  reason  of  the 
rule.  The  plaintiff  here  has  alleged 
that  n  Judgment  against  the  corpora- 
tion is  unsatisfied  because  the  cor- 
poration is  Insolvent  and  has  no  prop- 
erty on  which  an  execution  can  oe 
levied.  If  he  proves  this  at  the  trial, 
why  should  he  not  recover  his  debt 
of  the  stockholderT  The  best  and 
conclusive  proof  of  the  fact  that  *•>* 
corporation  has  no  property  is  the 
return  of  an  ofDcer  to  that  effect,  but 
he  may  be  able  to  offer  other  proof 
which  will  be  convincing.  The  thlnsr 
Involved  is  the  impossibility  of  re- 
covering the  Judgment  from  the 
principal  debtor:  the  means  by  which 
this  Impossibility  is  demonstrated 
are  of  minor  consequences."  An- 
drews v.  O'Reilly,  26  R.  1.  231.  2!4. 
55  A  688.  (3)  "An  action  of  this  kin* 
is  In  the  nature  of  a  creditor's  bill, 
and  In  the  absence  of  statute.  It  Is 
not  necessary  to  first  obtain  a  Judg- 
ment against  the  corporation,  when 
it  Is  otherwise  shown  that  such  a 
proceeding  would  be  utterly  futile 
and  subserve  no  useful  puroose. 
Chllberg  v.  Slebenbaujn.  41  WasK 
668.  669.  84  P  698. 

rb]  ZUnsttatlons  of  rnla^— (1)  Ac- 
tions at  law  to  reach  unpaid  subscrlo- 
tlons.  Latimer  v.  Citizens'  SUtfr 
Bank,  102  Iowa  162,  71  NW  226  (con- 
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made  an  assignment  of  all  of  its  property  for  the 
benefit  of  creditors  and  has  ceased  to  do  business,^^ 
or  where  it  has  been  adjudicated  a  bankrupt  and  a 
receiver  has  been  appointed  to  wind  up  its  affairs 
because  of  its  insolvency .^^  In  at  least  one  jurisdic- 
tion, however,  the  fact  that  a  corporation  is  insol- 
vent and  has  no  property  out  of  which  the  debt  can 
be  collected  does  not  excuse  compliance  with  a  stat- 
utory requirement  of  judgment  and  execution  unsat-^ 
isfied  in  the  state  where  the  action  is  brought.^*  It 
has  been  held  that  a  creditor  of  a  foreign  corpora 
tion  may  maintain  a  creditor's  bill  against  resident 
stockholders  to  reach  unpaid  subscriptions  without 
judgment  against  the  corporation  in  the  state  of  the 
forum  and  execution  thereon  unsatisfied  where  judg- 
ment has  been  recovered  against  the  corporation  in 
the  state  of  its  domicile,  and  execution  thereon  has 
been  returned  unsatisfied,  and  the  corporation  has 
ceased  to  do  business  and  is  insolvent  and  without 
assets,'"  but  a  contrary  doctrine  has  been  asserted 
in  an  old  federal  decision  although  by  the  law  of  the 
domicile  insolvency  and  suspension  of  business  were 
equivalent  to  a  dissolution." 

[$  1642]  dd.  Bankruptcy.  Where  the  effect 
of  proceedings  under  the  Federal  Bankruptcy  Act 
is  to  render  an  action  against  the  corporation  legally 

struitiiT  a  South  Z>akota  otattite);  De 
Soto  Bank  v.  Reed,  50  Tex.  Civ.  A. 
102.  109  SW  256.  (2)  Actions  In 
equity  to  reach  unpaid  subscriptions. 
Kateht,  etc.,  Co.  v.  Tampa  Sand  Lime 
Brick  Co^  66  Fla.  728,  46  S  286;  Ship- 
man  v.  Portland  Constr.  Co.,  64  Of. 
1.  128  P  989;  Hodges  v.  Sliver  Hill 
Mln.  Co.,  9  Or.  200:  Jones  v.  Whit- 
worth,  94  Tenn.  602,  30  SW  786;  Salt 
Lake  Hardware  Co.  v.  Tlntlc  Milling 
Co.,  18  Utah  423,  46  F  200;  Chllherg 
▼.  Siebenbaum,  41  Wa^h.  663,  84  P 
598.  (3)  An  action  in  equity  to  en- 
force a  statutory  liability.  Brobston 
V.  Downing,  95  Ga.  606,  22  SE2  277. 
(H  An  action  of  debt  to  recover  an 
asseEsment  made  by  the  court  against 
a  stockholder  under  a  statutory 
double  liability.  Irvine  v.  BlUott,  203 
Fed.  82  (construing  air  Ohio  stat- 
ute). (6)  An  action  In  equity  against 
the  owner  of  all  of  the  stock  of  a  cor- 
poration based  on  his  alleged  ap- 
Eropriation  of  all  of  its  assets,  there- 
y  rendering  it  insolvent.  Pulton 
Auto  Supply  Co.  V.  Sullivan,  (Oa.)  96 
SB  876. 


impossible,  the  recovery  of  a  judgment  against 
the  corporation  and  the  return  of  an  execution 
unsatisfied  is  unnecessary,*'*  although  expressly 
required  by  statute.**  As  a  general  rule  a  mere 
adjudication  that  a  corporation  is  a  bankrupt, 
made  in  a  proceeding  under  a  federal  bankruptcy 
act,  will  not  excuse  a  creditor  from  complying  with 
such  an  express  statutory  requirement.**  In  the 
absence  of  such  an  express  statutory  requirement, 
an  adjudication  that  the  corporation  is  a  bankrupt 
renders  it  unnecessary  for  a  creditor  to  exhaust  his 
remedy  against  the  corporation  before  proceeding  in 
equity  against  stockholders  to  reach  unpaid  sub- 
scriptions.*' Under  a  statute  authorizing  resort 
to  the  liability  of  stockholders  where  execution  has 
been  issued  against  the  corporation,  and  "there 
cannot  be  found  any  property  whereon  to  levy  the 
same,"  an  adjudication  that  the  corporation  is  a 
bankrupt  obviates  the  necessity  of  a  return  of  exe- 
cution unsatisfied.*'  Where  the  bankruptcy  act 
'permits  a  discharge  of  a  corporation  from  its  debts, 
a  discharge  excuses  compliance  with  a  statutory 
requirement  that  the  remedy  against  the  corpora- 
tion be  first  exhausted  by  judgment  and  execution 
returned  unsatisfied.*^  Where  the  bankruptcy  act 
authorizes  such  a  discharge    and    provides  for  a 


17.  Merchants'  Mut.  Adjusting 
Agency  v.  Davidson,  23  Cal.  A.  274, 
137  P  1091;  Sturtevant-Larrabee  Co. 
V.  Mast,  etc.,  Co.,  66  Minn.  437,  69  NW 
824;  Minneapolis  Paper  Co.  v.  Swin- 
burne Printing  Co.,  66  Minn.  878,  69 
NW  144;  Barrick  v.  Oifford,  47  Oh. 
St.  180,  184,  24  NB  26»,  21  AmSR  798: 
Morgan  v.  Lewis,  46  Oh.  St.  1,  17 
NE  658. 

"The  law  does  not  require  the^do- 
!n«r  of  a  vain  thing,  and,  therefore, 
where  the  company  has  become 
wholly  insolvent,  has  ceased  to  do 
business  and  assigned  all  its  prop- 
erty to  a  trustee  for  the  benefit  or 
Its  creditors,  the  suit  to  enforce  their 
statutory  liability  may  be  commenced 
against  the  stockholders  by  the  cred- 
itors, without  any  of  them  first  re- 
covering a  judgment  against  the  com- 
pany and  having  an  execution  iBSueg 
and  returned  unsatisfied."  Barrlclt 
v.  Oifford,  supra. 

"A  Judgment  and  execution  unsatla- 
fled  are  evidence  of  Insolvency,  of  In- 
ability to  collect.  They  are,  how- 
ever, evidence  only;  and  the  fact  may 
be  established  as  well  by  other  evi- 
dence, among  other  modes,  by  an  as- 
signment and  continued  suspension 
of  business,  or  other  notorious  indi- 
cations." Merchants'  Mut.  Adjusting 
Aerency  v.  Davidson,  23  Cal.  A.  274, 
277,  137  P  1091. 

ral  SlaenaslOB  of  rol*. — "Recog- 
nizing as  we  do  the  distinction  be- 
tween Impossibility  and  mere  futility, 
we  do  not  wish  to  be  understood  as 


holding  that  anything  short  of  the 
former  will  excuse  a  lailure  to  com^ 
ply  with  a  statutory  requirement. 
We  place  our  decision  upon 
our  construction  of  the  statute,  that 
in  a  case  like  the  present  the  rendi- 
tion of  a  Judgment  against  the  cor- 
poration, and  the  return  of  an  execu- 
tion unsatisfied.  Is  not  a  statutory  re- 
quirement. And  for  the  same  reason 
we  are  not  concerned  to  inquire  what 
the  rule  would  be  if  there  was  no 
statute  on  the  subject,  and  creditors 
were  relegated  for  their  relief  against 
stockholders  to  an  equity  action,  to 
be  governed  by  general  equitable 
principles  and  rules  of  practice,  al- 
though the  tendency  of  the  author- 
ities seems  to  be  to  the  efCpct  that 
mere  futility  would  be  sufficient  to 
except  a  case  from  the  general  rule 
that  a  creditor  must  exhaust  his  legal 
remedies  before  resorting  to  equity. 
Where  a  corporation  has  made  an 
assignment  under  our  Insolvent  law 
for  the  "benefit  of  creditors,  all  cor- 
porate assets  of  every  name  and 
nature  necessarily  pass  to  the  as- 
signee, and.  In  the  very  nature  of 
things,  there  could  not  oe  any  cor- 
porate assets  subject  to  bequestratlon 
In  a  subsequent  action  under  chapter 
76."  Minneapolis  Paper  Co.  v.  Swin- 
burne Printing  Co.,  66  Ulnn.  878, 
883.  «9  NW  144. 

1&  Tounglove  ▼.  Kelly  Island 
Lime  Co.,  49  Oh.  St.  663,  33  NB  284. 

19.  United  Glass  Co.  v.  Vary,  162 
N.  T.  121,  46  NB  312:  Gause  v.  Boldt, 
49  Misc.  840,  99  NYS  442  [mod  on 
other  grounds  115  App.  Dlv.  897  mem, 
100  NTS  1117  mem  (aff  188  N.  Y.  646 
mem.   80  NE  666)]. 

[aj  mMwon  for  rnl««— "It  Is  no 
excuse  for  not  "first  proceeding  to 
Judgment  and  execution  against  the 
corporation  that  it  is  in  fact  insol- 
vent and  has  no  property  out  of 
which  the  debt  could  be  collected.  The 
statute  has  made  the  Judgment  and 
return  of  execution  unsatisfied  the 
only  test  of  the  inability  to  collect 
of  the  corporation."  United  Glass 
Co.  v.  Vary,  162  N.  T.  121,  124,  46 
NB  812. 

90.  Hule  ▼.  Omeea  Stove,  etc.,  Co., 
64  Minn.  826,  67  NW  60:  Shtckle  v. 
Watts,  94  Mo.  410,  7  SW  274. 

91.  Walser  v.  Sellgman,  IS  Fed. 
416,  21  Blatohf.  180.  

[al  Dlaonssioa  of  nie.— "The 
more  doubtful  question.  Is  whether 
the  Insolvency  of  the  corporation, 
and  the  fact  that  It  has  surrendered 
all  its  property  and  franchises,  and 
ceased  to  exercise  Its  functions,  does 
not   dispense  with  the  necessity  of 


pursuing  It  at  law.  By  the  decisions 
of  the  courts  of  Missouri  it  Is  prac- 
tically dissolved  .  .  .  and  certainly 
It  can  have  no  more  vitality  here 
than  It  has  in  the  sovereignty  that 
created  It,  and  from  which  It  cannot 
migrate.  On  the  other  hand  It  can- 
not be  doubted  that  a  corporation  is 
capable  of  being  sued  until  It  Is 
formally  dissolved,  and  It  will  not 
be  seriously  contended  that  the  futil- 
ity of  the  proceeding  will  Justify  a 
relaxation  of  the  strict  rule  requiring 
the  creditor  to  exhaust  his  legal 
remedy.  It  does  not  follow  because  a 
corporation  Is  so  far  in  nublbus  that 
it  need  not  be  made  a  party  to  an 
action  that  a  creditor  will  be  excused 
from  pursuing  it  at  law  before  re- 
sorting to  a  creditor's  bill.  If  a  credi- 
tor's bill  can  be  maintained  In  this 
Jurisdiction  whenever  It  appears  that 
the  debtor  has  no  leviable  property, 
and  like  this  corporation,  is  mori- 
bund, it  can  be  also  when  the  debtor 
is  shown  to  be  beyond  the  reach  of 
the  process  of  the  court.  It  would 
doubtless  be  convenient  for  creditors 
In  many  Instances  If  they  were  per- 
mitted to  maintain  creditor's  blU 
upon  such  a  theory,  but  in  the  ab- 
sence of  legislation,  or  any  satisfac- 
tory precedent,  the  right  to  do  so 
cannot  be  recognized.''^  Walser  v. 
Sellgman,  IS  Fed.  416,  417,  21  Blatchf. 
130. 

99.  ShelUngton  v.  Howland,  68  N. 
Y.  371  Taft  67TSirb.  14]. 

93.  See  statutory  provisions;  and 
ShelUngton  v.  Howland.  53  N.  Y.  371 
[aff  67  Barb.  14]. 

fl4k  John  A.  Roebllng's  Sons  Co.. 
V.  Federal  Storage  Battery  Car  Co., 
186  App.  Dlv.  480,  173  NTS  297;  Spll- 
lane  v.  Shirley.  22  Pa.  Diet.  319.  But 
see  Flash  v.  Conn,  109  U.  S.  371,  8 
set  288,  27  L.  ed.  986:  Adams  v. 
Conn,  109  U.  S.  881  note.  3  SCt  269 
note,  27  L.  ed.  970  note  (holding  the 
rule  to  be  otherwise  under  the  bank- 
ruptcy act  of  1867  which  In  terms 
restrained  the  prosecution  of  actions 
against  a  bankrupt). 

95.  Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  55  Fla.  728,  46 
S  286;  Salt  Lake  Hardware  Co.  v. 
Tlntic  Milling  Co.,  13  UUh  423,  46  P 
200. 

[a]  BMMon  for  role.— "The  reason 
assigned  for  such  exception  Is  that 
the  law  does  not  require  wholly  idle 
and  useless  things  to  be  done." 
Knight,  etc.,  Co.  v.  Tampa  Sand  Lime 
Brick  Co..  65  Fla.  728,  740,  46  S  286. 

98.  Stocker  v.  Davidson,  74  Kan. 
214,  86  P  136,  118  AmSR  816.^^.^ 

itr.    Firestone  Tire,  etc.,  Co.jO^^ 
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hearing  on  elaims  before  allowance,  proof  and 
allowance  of  a  claim  in  bankruptcy  is  treated  as  the 
equivalent  of,  or  excuse  for,  compliance  with  condi- 
tion requiring  judgment  against  the  corporation 
and  a  return  of  execution  unsatisfied,^*  but  w'hereT 
the  bankruptcy  act  prohibits  a  discharge  of  a  corpo- 
ration from  its  debts,  the  proving  of  a  claim  against 
the  corporation  in  bankruptcy  does  not  excuse  com- 
pliance with  such  condition.^*  A  stockholder,  at 
whose  in'stance  the  corporation  has  been  adjudicated 
a  bankrupt  and  who  has  procured  an  order  in  the 
proceedings  enjoining  suits  by  creditors,  cannot 
object  to  the  failure  of  a  creditor  to  procure  judg- 
ment against  the  corporation  and  a  return  of  execu- 
tion thereon  unsatisfied.^" 

[i  1643]  86.  Injunction.  As  a  general  rule 
the  failure  of  a  creditor  to  exhaust  his  remedy 
against  the  corporation  by  judgment  and  execution 
is  excused,  where  he  was  restrained  from  doing  so 


n6w.  194  N.  T.  166,  86  NJJl  1116,  24 
L.RANS  628,  16  AnnCas  1160.  1  NT 
CJvProcNS  126  trev  128  App.  D!v.  518, 
112  NTS  907]. 

[a]  Saaaoa  for  ziil«<— "Owing  to 
I  the  discharge  of  the  bankrupt,  it  is 
no  longer  liable  for  any  debt  con- 
tracted before  the  petition  in  bank- 
ruptcy was  filed.  A  corporation  may 
now  be  discharged  from  payment  of 
its  debts,  although  this  was  not  per- 
mitted by  the  bankruptcy  act  of 
March  2,  1867  (14  Stat.  E17.  c.  176). 
Whether  a  discharge  effects  an  ex- 
tinguishment or  merely  a  release,  the 
result  is  the  same  so  far  as  the  ques- 
tion under  consideration  is  concerned, 
because  a  debt  that  is  released  has  no 
practical  existence,  and  Is  but  a  moral 
obligation  at  the  most.  While  It  may 
support  a  promise.  It  cannot  support 
an  action.  When  the  debt  is  gone,  the 
right  to  recover  judgment  thereon  is 
gone.  Any  judgment  resting  on  a 
debt  covered  by  the  discharge  must  be 
canceled  by  the  court  in  which  it 
was  rendered,  upon  application  made 
pursuant  to  section  1268  of  the  Code 
of  Civil  Procedure."  Firestone  Tire, 
etc..  Co.,  194  N.  T.  165,  86  NB  1116, 
1117,  24  LRANS  628,  16  AnnCas  1150. 

S8.  Firestone  Tire,  etc..  Co.  v.  Ag- 
new,  194  N.  T.  166,  86  NE  1116,  24 
LRANS  628,  16  AnnCas  1160,  1  NT 
ClvProcNS  126  [rev  128  App.  Div. 
B18f  112    NTS  907]. 

[a]  Diaonsslon  of  ml*.  ."We 
think  that  the  complaint  sets  forth 
a  sufflcient  excuse  for  the  failure  to 
comply  with  section  55  of  the  stock 
corporation  law.  The  object  of  that 
section  is  to  protect  stockholders 
from  an  action,  by  the  creditors  of 
the  corporation  to  recover  the  balance 
unpaid  upon  their  claims,  until  they 
have  been  liquidated  by  judgment, 
and  so  much  thereof  collected  from 
the  corporation  as  can  be  realized  by 
execution.  These  purposes  were  ef- 
fected by  the  proceedings  in  bank- 
ruptcy, but  not  In  the  manner  pro- 
vided by  OUT  statute.  The  stockhold- 
ers, however,  had  the  benefit  of  the 
substance,  although  the  form  was 
wanting.  The  claim  of  the  plaintiff 
was  established  by  the  decree  of  the 
federal  coUrt  In  bankruptcy,  and  Is 
no  longer  open  to  contei3t.  That  de- 
cree, made  by  a  competent  court  hav- 
ing jurisdiction  of  the  subject  and 
of  all  the  parties  to  this  action,  was 
a  final  determination  of  all  the  mat- 
ters involved  Including  the  existence 
and  amount  of  the  claims  of  such 
creditors  as  proved  their  debts  there- 
in and  had  them  allowed.  The  sub- 
ject thus  became  res  adjudlcata. 
Moreover,  all  the  property  of  the 
bankrupt  was  converted  into  money, 
and  applied  upon  the  claims  of  the 
creditors.  Thus  the  stockholders  are 
protected  by  lawful  proceedings  In  a 
court  of  paramount  jurisdiction  In  the 
premises  as  fully  as  they  could  have 
been  by  full  compliance  with  our 
state  law.    In  protecting  stockholders 


from  what  might  prove  an  unneces-  I 
3ary  Inconvenience  the  Legislature 
did  not  intend  to  release  them  from 
the  liability  Imposed  by  the  same 
act  which  affords  the  protection,  pro- 
vided the  requirements  cannot  be 
compiled  with,  owing  to  the  Inter- 
vention of  i>aramonnt  power.  When 
the  recovery  of  Judgment  and  return 
of  execution  unsatisfied  are  rendered 
impossible  by  a  law  of  the  United 
States,  and  the  action  of  its  courts 
thereunder,  compliance  with  those  re- 
quirements does  not  come  within  the 
meaning  of  the  statute."  Firestone 
Tire,  etc.,  Co.  v.  Agnew,  194  N.  T.  166. 
168, .86  NE  1116,  24  LRANS  628,  16 
AhnCas  1150.  See  also  Shelllngton 
V.  Howland,  63  N.  T.  S71  Caff  67  Barb. 
14]  (proof  of  a  debt  in  bankruptcy 
is  partially  equivalent  to  the  com- 
mencement and  prosecution  of  an  ac- 
tion and  a  proximate  complisjice  with 
the  statutory  requirement). 

89.  C%amberlin  v.  Huguenot  Mfg. 
Co.,  118  Mass.  632:  Birmingham  Nat. 
Bank  V.  Mosser,  14  Hun  (N.  T.)  606; 
Birmingham  Nat.  Bank  v.  Keck,  66 
HowPr  (N.  T.)  222. 

[a]  Xeasona  for  ml*. — (1)  "The 
bankruptcy  of  the  corporation  and 
the  proof  of  the  plaintiff's  claim 
against  its  estate  did  not  dissolve  the 
corporation,  or  prevent  the  plaintiff 
from  recovering  judgment  against  it; 
for  so  much  of  his  debt  as  remained 
unpaid,  for  the  purpose  of  Charging 
its  olflcers  and  stockholders  there- 
with. .  .  .  Section  37  of  the 
bankrupt  act  of  1867  provides  that 
no  discharge  shall  be  granted  to  any 
corporation  or  joint  stock  company, 
or  to  any  person  as  officer  or  member 
thereof.  Chamberlin  .  v.  Huguenot 
Mfg.  Co.,  118  Mass.  532,  636.  (2) 
"As,  by  section  357  of  the  bankrupt 
act,  a  discharge  from  its  debts  is 
prohibited  to  a  bankrupt  corporation, 
a  debt  against  It  is  not  discharged, 
though  proven,  and  the  provision  of 
section  21,  prohibiting  a  creditor  who 
has  proved  his  debt  from  maintaining 
a  suit  therefor,  does  not  apply  as 
against  a  creditor  of  such  corpora- 
tion. It  follows,  therefore,  that  the 
mere  i  proving  of  their  claim  against 
the  American  Shovel  Company  by  the 
plaintiffs  did  not  restrain  them  from 
further  proceedings  to  enforce  their 
claim  by  suit;  and  that  they  are  not 
released  from  a  compliance  with  the 
statute,  which  requires  the  issue  and 
return  of  an  execution  unsatisfied 
either  In  whole  or  in  part."  Birming- 
ham Nat.  Bank  v.  Keck,  66  HowPr 
(N.  T )    222    230 

^  30.     Shelllngton  v.  Howland,  5S  N. 
T.  371  raff  87  Barb.  14]. 

31.  Firestone  Tire,  etc.,  Co.  v.  Ag- 
new, 128  App.  Div.  618.  112  NTS  907 
frev  on  other  grounds  194  N.  T.166, 
86  NE  1116,  24  LRANS  628,  16  AnnCas 
1150]. 

32.  Hlrshfeld  v.  Bopp.  27  App.  Div. 
180,  60  NTS  676  frev  on  othel-  grounds 
167   N.   T.   166,    51    NE   997,    46   LRA 


by  an  oraer  of  court."  Thus  performance  of  such 
condition  is  excused  where  a  performance  was  pre- 
vented by  an  injunction  granted  in  proceedings  for 
the  dissolution  of  the  corporation,^^  voluntary**  or 
otherwise,'*  or  in  a  bankruptcy  proceeding,**  or 
by  a  final  judgment  sequestering  the  assets  of  the 
corporation,  appointing  a  receiver  and  restraining 
creditors  from  suing  the  corporation  or  interfering 
with  its  assets,**  even  though  such  judgment  was 
void  for  want  of  jurisdiction.*^  A  mere  preliminary 
restraining  order,  however,  has  been  held  insuffi- 
cient, where  it  does  not  appear  that  the  creditor 
made  any  effort  to  modify  it.** 

[i  1644]  ff.  Apjtointment  of  BeceiTer.  The 
mere  appointment  of  a  receiver  does  not  entitle 
creditors  to  enforce  the  individual  liability  of 
stockholders  without  first  exhausting  the  remedy 
against  the  corporation,*^  but  the  rule  is  otherwise 
where  a  receiver  is  appointed  by  a  final  judgment 

839];  Moosbrugger  v.  Walsh,' 89  Hun 
664,  35  NTS  560. 

35.  Moosbrugger  v.  Walsh,  89 
Hun  664,  36  NTS  650. 

34.  Hlrshfeld  v.  Bopp.  27  App.  Div. 
180,  60  NTS  676  [rev  on  other  grounds 
167  N.  T.  166,  61  NE  997,  46  LRA  839]. 

36.  Shelllngton  v.  Howland,  63  N. 
T.  371  [aft  67  Barb.  14]. 

[a]     WtLVf    4h*    tijtauMoax    ■wtm 

GuiMd  at  til*  Imataac*  of  a  stook- 
Mar  he  is  estopped  to  object  that 
a  condition  precedent  to  the  right  of 
action  has  not  been  performed. 
Shelllngton  v.  Howland,  63  N.  T.  371. 

36.  Hunting  v.  Blun,  143  N.  T.  611. 
38  NE  716  [aff  69  Hun  662,  83  NT^ 
9«6]. 

37.  Hunting  v.  Blun,  14S  N.  T.  511, 
38  NB  716. 

fa]  Slaoussloa  of  ml*. — *rBut  the 
defendant  now  attacks  that  judg- 
ment as  also  void  for  want  of  juris- 
diction, and  insists  that  plaintiff  was 
at  liberty  to  sue,  and  could  have  dis- 
regarded the  injunction  as  a,  nullity 
and  without  being  guilty  of  contempt 
of  court.  Even  If  that  were  true,  I 
do  not  think  he  was  bound  to  take 
the  risk.  In  judgment  of  his  omis- 
sion to  act,  and  measuring  the  qual- 
ity of  his  excuse,  it  does  not  seem  to 
me  that  we  should  require  him  to  go 
behind  the  explicit  order  of  the  court 
and  determine  at  his  peril  whether 
he  could  safely  defy  It.  The  fact  of 
its  existence  may  reasonably  justify 
a  conclusion  that  a  practical  impos- 
sibility stood  in  the  way  of  a  suit 
by  plaintiff  against  the  corporation." 
Hunting  V.  Blun,  143  N.  T.  511,  514, 
88  NE  716. 

..88.  TTnlted  Glass  C!o.  v.  Vary,  152 
N.  T.  121,  46  NB  312  [aff  79  Hun  103, 
29  NTS  8361;  TJ.  S.  Glass  Co.  v. 
Levett,  24  Mfsc  429,  63  NTS  688. 

fa]  lUiiMratlea  of  nil*.— A  mere 
preliminary  and  precautionary  order 
issued  In  an  action  by  a  stockholder 
of  a  corporation  against  the  corpora- 
tion, for  an  order  appointing  a  re- 
ceiver and  for  other  relief,  re- 
straining creditors  of  the  corporation 
from  commencing  or  prosecuting  any 
action  against  It  does  not  excuse  a 
failure  to  comply  with  such  condi- 
tion precedent,  where  the  creditor 
has  made  no  effort  to  orocure  a  modi- 
fication of  the  restraining  order,  ana 
where  no  final  judgment  or  decree, 
nor  any  decree  dissolving  the  cor- 
poration, has  been  entered  in  the  ac- 
tion by  the  stockholder  against  the 
corporation.  XTnlted  Olass  Co.  v. 
Vary,  152  N.  T.  121.  46  NE  312  (aft 
79  Hun  103,   29  NTS  636]. 

39.  United  Glass  Co.  v.  Vary,  152 
N.  T.  121.  46  NE  312  [aff  79  Hun  lOS. 
29  NTS  636]:  Klncaid  v.  Dwindle.  59 
N.  T.  648:  John  A.  Roebllng's  Sons 
Co.  v.  Federal  Storage  Battery  Car 
Co..  186  Apo.  Div.  430,  178  NTS  297; 
Hetzel  V.  Tannehill  Silver  Min.  Co.. 
4  AbbNOas   (N.  T.)   40. 

[a]  ninrtratloas  of  rola. — (1)  Ap- 
pointment   of   a    receiver   as    a   pro- 


For  Utar  o»aaa,aav*lopiaants  and  ohaafas  in  the  law  see  cumulative  AnnoUtions,  same  title,  page  and  note  number. 
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in  sequestration  proceedings,  and  his  appointment  is 
accompanied  by  an  injunction  restraining  creditors 
from  suing  the  corporation  or  interfering  with  its 
assets,***  and  in  some  jurisdictions  where  the  corpo- 
ration is  in  the  hands  of  a  receiver  and  has  ceased 
to  do  business.*'  A  receiver  of  an  insolvent  cor- 
poration appointed  in  the  state  of  its  domicile  may 
sue  in  a  court  of  equity  in  that  state,  a^  the  repre- 
sentative of  the  creditors,  to  recover  from  stock- 
holders the  amount  un])aid  on  stock,  although  the 
creditors  have  not  recovered  judgments  within  the 
state  on  which  executions  have  been  returned  un- 
satisfied.** 

[9  1645]  gg.  Exhaustion  at  Bemedy  by  Other 
Creditors.  In  some  jurisdictions  a  judgment  against 
the  corporation  with  a  return  of  execution  unsatis- 
fied in  an  action  by  one  creditor  entitles  other  credi- 
tors to  join  with  him  in  an  action  against  stoek- 
holders  for  unpaid  subscriptions.** 


[$  1646]  (2)  Snffldeney— (a)  In  (JeneraL  In 
the  absence  of  express  statutory  xm>vision  pre- 
scribing the  mode  in  which  the  creditor's  remedy 
against  the  corporation  shall  be  exhausted,  a  judg- 
ment against  the  corporation  with  a  return  of  exe- 
cution thereon  unsatisfied  is  generally  required,** 
unless  the  case  falls  within  one  of  the~  exceptions 
referred  to  below.**  Such  is  the  general  rule  in 
equity  based  on  general  principles  of  equity  proced- 
ure, where  the  creditor  seeks  to  compel  payment  of 
amounts  unpaid  on  stock,**  or  to  subject  assets 
in  the  hands  of  stockholders  to  the  payment  of  his 
debt.*^  It  is  not  necessary  to  exhaust  all  remedies ' 
against  the  corporation  before  proceeding  against  its 
stoiskholders  but  only  all  remedies  against  it  at 
law.**  It  will  be  generally  sufficient  for  the  cred- 
itor to  show  that  he  exhausted  the  ordinary  pro- 
cesses of  the  law  against  the  corporation;  and  this 
will  ordinarily  appear  by  a  judgment,  an  execution, 


visional  remedy  before  Judgment  In 
an  action  by  a  creditor.  United 
Glass  Co.  V.  Vary,  1E2  N.  Y.  121,  46 
NE  312  [alt  79  Hun  103,  29  NTS  636] : 
Klncald  v.  DwlneJle,  59  N.  Y.  548.  (2) 
Appointment  of  receiver  by  a  federal 
bankruptcy  court  after  the  corpora- 
tion had  been  adjudicated  a  bankrupt. 
John  A.  RoebllnK's  Sons  Co.  v.  Fed- 
eral Storaee  Battery  Car  Co.,  185  App. 
Dlv.  430,  173  NTS  297.  (8)  Appoint- 
ment In  an  action  by  a  creditor  to 
dissolve  the  corporation.  Hetzel  v. 
Tannehin  Silver  Mln.  Co..  4  AbbNCas 
<N.  Y.)  40. 

40.  Hlrshfeld  v.  Bopp,  145  N.  T. 
84.  39  NB  817:  Hunting  v.  Blun,  143 
N.  Y.  511.  38  NB  716  [afC  69  Hun  662, 
23  NYS  9651 

41.  WlUlama  v.  Chamberlain,  123 
Ky.  150.  94  SW  29,  29  Kyi.  $06. 

43.  See  v.  Heppenheimer,  69  N.  J. 
Eq.   36,  61  A  843. 

43.  Williams  v.  Chamberlain,  123 
Ky.  150,  94  SW  29,  29  KyL  606. 

44.  U.  S. — Harrison  v.  Remington 
Paper  Co.,  140  Fed.  385,  72  CCA  406, 
3  LRANS  954,  5  AnnCas  314  Jcerfl- 
orarl  den  199  U.  S.  607,  26  SCt  747, 
50  L.  ed.  831]  (construing  a  Kansas 
statute). 

Fla. — Knight,  etc.,  Co.  v.  Tampa 
Sand  Lime  Brick  Co.,  65  Fla.  728,  46 
S  286. 

Ill.—Patterson  v.  Lynde.  112  III. 
196.    •  , 

Ky. — ^Hanger  v.  Apperson,  168  Ky. 
609.   182   SW  881. 

Nebr. — Talmage  v.  Mlnton-Wood- 
ward  Co.,  83  Nebr.  29,  118  NW  1099; 
Kmanuel  v.  Barnard,  71  Nebr.  756,  99 
NW  866;  Wehn  v.  Fall,  55  Nebr.  647, 
78  NW  13,  70  AmSR  897;  Ball  v. 
Wicks.  45  Nebr.  367,  63  NW  806; 
Olobe  Pub.  Co.  v.  State  Bank.  41  Nebr. 
176,  59  NW  683,  27  LRA  854;  Com- 
mercial Nat.  Bank  v.  Qlbson,  37  Nebr. 
760,   66  NW   616. 

N.  Y. — LelRhton  v.  Lelghton  Lea 
Assoc,  74  Misc.  229,  131  NYS  661: 
Lelghton  v.  Lelghton  Lea  Assoc,  146 
App.  Dlv.  265,  130  NYS  936. 

Oh. — Younglove  v.  Kelly  Island 
Lime  Co.,  49  Oh.  St.  663,  33  NE  234; 
Bronson  v.  Schneider,  49  Oh.  St.  438, 
33  NB  233;  Barrlck  v.  Glftord,  47  Oh. 
St.   180,  24  NE  259,  21  AmSR  798. 

Or,— Hodges  v.  Silver  Hill  Mln.  Co., 
«  Or.  200. 

R.  I.— Allen  v.  Arnold,  18  B.  I.  809, 
31   A   268. 

Wis. — Adler  v.  Unwaukee  Patent 
Brick   Mfg.  Co.,   13    Wis.    57. 

[a]  ZUnstratlona  of  rule. — (1)  An 
action  to  enforce  a  constitutional  lia- 
bility for  debts  to  an  amount  equal 
to  the  amount  of  stock  owned  by  the 
stockholder.  Harrison  v.  Reming- 
ton Paper  Co.,  140  Fed.  385,  72  CCA 
406,  3  LRANS  954  [certiorari  den  199 
U.  S.  607,  26  SCt  747,  50  L.  ed.  331] 
(construing  a  Kansas  statute).  (2) 
Actions  to  subject  unpaid  subscrip- 
tions to  the  payment  of  a  debt  of  the 
corporation.  Patterson  v.  Lynde,  112 
111.    196;    Commercial    Nat.    Bank   v. 


Gibson,  87  Nebr.  760,  66  NW  616; 
Hodges  V.  Sliver  Hill  Mln.  Co.,  9  Or. 
200;  Adler  v.  Milwaukee  Patent  Brick 
Mfg.  Co.,  13  Wis.  57.  (3)  An  action 
to  reach  assets  distributed  to  a 
stockholder.  Hanger  v.  Apperson, 
168  Ky.  609,  182  SW  831.  (4)  Actions 
to  enforce  statutory  liability  for 
failure  of  corporation  to  publish 
notice  of  the  amount  of  Its. indebted- 
ness. Talmage  v.  Mlnton-Woodward 
Co.,  83  Nebr.  29,  118  NW  1099; 
Emanuel  v.  Barnard,  71  Nebr.  766,  99 
NW  666;  Wehn  v.  Fall,  55  Nebr.  647, 
76  NW  13,  70  AmSR  397;  Ball  v. 
Wicks,  46  Nebr.  367,  63  NW  806; 
Globe  Pub.  Co.  v.  State  Bank,  41 
Nebr.  175,  69  NW  683,  27  LRA  854, 
(6)  Actions  to  enforce  statutory 
superadded  liability  to  extent  of 
stock  owned.  Lelghton  v.  Lelghton 
Lea  Assoc,  74  Misc.  229  131  NYS 
661;  Lelghton  v.  Lelghton  Lea  A^soc., 
146  App.  Dlv.  255,  130  NYS  936.  (6) 
Actions  to  enforce  statutory  liability 
for  debts  on  Insolvency.  Younglove 
v.  Kelly  Island  Lime  Co.,  49  Oh.  St. 
663,  33  NE  234;  Bronson  v.  Schneider, 
49  Oh.  St.  438,  33  NE  233;  Barrlck,  V. 
Glfford,  47  Oh.  St.  180,  24  NE  269,  21 
AmSR  798. 

4S.  See  Infra  this  section  notes  61, 
63,  64. 

4W.  1J.  S. — National  Tube  Works 
Co.  V.  Ballon,  146  U.  S.  517,  18  SCt 
165.  36  L.  ed.  1070;  Walser  v.  Sellg- 
man,   13   Fed.   415,   21    Blatchf.   130. 

Cal. — Merchants'  Mut  Adjusting 
Agency  v.  Davidson,  28  CaL  A."  274, 
137  P  1091. 

111. — Patterson  v.  Lynde,  112  111. 
196. 

Mich.— Strelow  v.  American  Ciolor 
Co..  182  Mich.  709,  127  NW  716. 

Minn. — Rule  v.  Omega  Stove,  etc, 
Co.,  64  Minn.  326,  67  NW  60. 

Or. — Hodges  V.  Silver  Hill  Mln. 
Co„  9  Or.  200. 

R.  I.— Allen  v.  Arnold,  18  R.  I.  809, 
31  A  268.  

Wash. — Burch  v.  Glover,  1  Wash. 
250,  24  P  439;  Burch  v.  Taylor,  1 
Wash.  246,  24  P  438. 

Wis. — Adler  V.  Milwaukee  Patent 
Brick  Mfg.  Co.,  18  Wis.  67. 

[a]  Season  for  ml*.— "The  gen- 
eral doctrine  Is  that  a  mere  contract 
creditor,  who  has  not  obtained  a 
judgment  or  speclflo  lien  on  the 
property  sought  to  be  changed,  has 
no  standing  to  enforce  a  creditors' 
bill."  Rule  V.  Omega  Stove,  etc,  Co., 
64  Minn.   826,  330,  67  NW  60. 

[b]  Aetlona  aradnat  atoeUtoMen 
of  foreign  coxpomtions. — A  creditor 
of  a  foreign  corporation  cannot  main- 
tain an  action  to  obtain  payment  of 
his  claim  out  of  subscriptions  of  resi- 
dent stockholders  without  first  pro- 
curing judgrment  against  the  corpora- 
tion In  the  state  of  the  forum  and  is- 
suing an  execution  thereon  which  is 
returned  unsatisfied  unless  compli- 
ance with  such  condition  Is  Impos- 
sible. Rule  v.  Omeera  Stove,  etc.,  Co., 
64  Minn.  826,  67  NW  60. 


Ic]  An  award  made  upon  an  arbi- 
tration of  the  creditor's  claim  would 
not  authorize  him  to  maintain  a  bill 
to  ascertain  and  compel  payment  of 
unpaid  stock  subscriptions,  the 
award  not  being  the  equivalent  of  a 
judgment,  upon  which  execution  may 
Issue  to  exhaust  first  the  corporate 
assets.  Strelow  v.  American  Color 
Co.,   162  Mich.  709.  127    NW  716. 

47.  tJ.  S.— Blckford  v.  McComb,  88 
Fed.  428. 

Ga. — Lamar  v.  Allison,  101  Oa.  270, 
28  SE  686. 

Ky. — Dudley  v.  Price,  10  B.  Mon. 
84. 

N.  T. — Hastings  v.  Drew,  76  N.  T. 
9;  Sturges  v.  Vanderbllt,  78  N.  Y.  384; 
Andrew  v.  Vanderbllt,  37  Hun  468. 

Pa. — Suydam  v.  North  Western  Ins. 
Co.,  51   Pa.    394. 

[.a]  XUnstrationa  of  role, — (1)  An 
action  in  equity  to  subject  to  the 
payment  of  a  corporate  debt  dlvl- 
dpnds  Illegally  paid  by  the  corpora- 
tion to  Its  stodcholders.  Dudley  v. 
Prlc«,  10  B.  Mon.  (Ky.)  84.  (2)  An 
action  to  hold  stockholders  of  a 
foreign  corporation  liable  for  Its  debt, 
on  the  ground  that  the  corporation 
had  divided  all  of  its  assets  among 
them  and  other  stockholders  and  dis- 
solved by  expiration  of  Its  charter. 
Sturges  V.  Vanderbllt,  73  N.  T.  384: 
Andrew  v.  Vanderbllt,  37  Hun  (N. 
Y.)  468. 

[b]  Beasons  for  ml*.— (1)  "It  is  a 
well  settled  rule  that  In  order  to 
reach  property  which  has  be'en 
fraudulently  disposed  of  by  a  debtor 
the  creditor  must  show  that  he  has 
obtained  a  judgment,  and  that  he  has 
issued  an  execution  and  that  the 
same  has  been  returned  unsatisfied, 
or  that  an  execution  is  outstanding 
and  the  bill  filed  in  aid  of  such  execu- 
tion. In  other  words,  he  must  show 
that  he  has  exhausted  his  remedy  at 
law,  or  that  there  Is  some  obstacle 
which  must  be  removed  by  the  Judg- 
ment of  a  court  of  equity,  in  order 
that  he  may  exhaust  such  remedy,  but 
In  any  event  he  must  be  an  execution 
creditor.  .  .  .  Therefore  1  am 
of  the  opinion  that  before  the  plain- 
tiff In  this  action  could  seek  the  inter- 
vention of  a  court  of  equity  for  the 
purpose  of  reaching  property  which 
had  been  fraudulently  disposed  of  by 
the  New  Jersey  Steam  Navigation 
Company,  his  debtor,  he  was  bound 
to  have  pursued  his  remedies  at  law 
to  Judgment  and  execution  returned 
unsatisfied,  and  that  this  condition 
precedent  not  having  been  compiled 
with,  he  has  failed  to  make  out  a 
cause  of  action."  Andrew  v.  Vander- 
bllt, 37  Hun  (N,  Y.)  468,  470,  472. 
(2)  "It  Is  necessary  to  show  that  the 
complainants  are  remediless  at  law." 
Suydam  v.  North  Western  Ins.  Co., 
51   Pa.  394,  398. 

48.  Thornton  v.  Lane,  11  Oa.  459; 
Todhunter  v.  Randall,  29  Ind.  276: 
Masters  vi  Rossie  Lead  Mln.  Co.,  2 
Sandf.  Ch.   (N.  Y.)   301. 
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and  a  return  nnsatisded.**  This  is  the  rule  under 
a  constitutional  provision  requiring  that  the  ezaet 
amount  justly  due  on  claims  against  the  corporation 
shaU  be  first  ascertained  and  the  corporate  prop- 
erty exhausted.'**  Some  statutes  expressly  permit 
an  action  against  stockholders  for  unpaid  sub- 
scriptions where  the  corporation  permits  any  exe- 
cution to  be  returned  unsatisfied."  It  has  been 
held  that  where  a  deed  of  assignment  by  a  corpora- 
tion under  an  act  relating  to  assignments  for  the 
benefit  of  creditors  is  void,  an  order  allowing  claims 
and  the  distribution  of  the  assigned  property  and 
the  discharge  of  the  assignee  do  not  satisfy  a  con- 
stitutional requirement  that  the  amount  due  by  the 
corporation  shall  be  judicially  ascertained,  and  that 
the  corporate  assets  shall  be  judicially  exhausted.'' 
On  the  other  hand  under  a  statute  authorizing  the 
court  in  an  action  by  a  creditor  to  ascertain  the 
respective  liabilities  of  stockholders,  and  to  enforce 
the  same  by  judgment  as  in  other  cases  if  it  shall 
appear  that  the  corporation  is  insolvent,^  a  judgment 
against  the  corporation  with  a  return  of  execution 
nulla  bona  is  not  the  only  ptoof  of  insolvency,  and 
insolvency  may  be  shown  by  other  proof.'*  Where 
a  statute  authorizes  the  issuance  of  execution 
against  stockholders  where  execution  has  been  issued 
against  the  corporation,  and  there  cannot  be  found 
any  property  whereon  to  levy  the  same,  a  return  of 


execution  unsatisfied  is  not  necessary  irhere  it  is 
otherwise  shown  that  there  is  no  corporate  property 
on  which  to  levy." 

[$  1647]  (b)  Snffidency  of  Judgment,  Exb- 
cntion,  and  Betnm — aa.  Where  Proceedinga  Hut 
Be  Frosecnted — (aa)  Domestic  Oorporatioiu.  In 
case  of  a  domestic  corporation  the  judgment  must 
be  recovered  and  the  execution  must  be  issued 
within  the  state,"  but  the  return  of  an  execution 
on  a  judgment  recovered  against  the  corporation 
in  a  federal  court  within  the  state  is  sufflcient.»* 
Some  statutes  expressly  require  that  execution  shall 
be  issued  to  the  county  where  the  principal  place  of 
business  of  the  corporation  is  situated,'^  and  are 
satisfied  by  a  return  unsatisfied  of  an  execution 
issued  to  such  county,  although  the  corporation  had 
property  in  another  county.*'  In  the  absence  of 
statute  it  is  held  that  the  execution  must  be  issued 
to  the  county  where  the  corporation  has  its  home 
office  and  where  its  property  is  located,"  and  that 
a  return  nulla  bona  is  insufficient  where  it  appears 
that  the  corporation  never  had  any  property  in  the 
county  to  which  the  execution  was  issued,  but  has 
property  elsewhere.*'  Where  the  certifiicate  of 
incorporation  recites  that  business  is  to  be  carried 
on  in  several  counties  it  is  sufficient  to  issue  an 
execution  to  the  county  where  the  home  office  is 


49.  Ala. — Vaughn  v.  Alabama 
Nat.  Bank,  14S  Ala.  572,  42  S  64,  6 
AnnCas  666. 

Cal. — Balnea  v.  Babcock,'  96  Cal. 
E81,  27  P  674,  30  P  776,  29  AmSR  168; 
Balnes  v.  Story,  30  P  777. 

Fla. — Armour  Fertilizer  Works  v. 
Parrlsh  Vegetable,  etc.,  Co.,  63  Fla. 
64.   58  S  231. 

Ga. — Thornton  v.  Ijane,  11  Oa.  469. 

Ind. — Todhunter  v.  Randall,  29  Ind. 
275. 

Kan. — Thompson  v.  Pfelfler,  60 
Kail.    409,    56   P    768. 

Ky. — U.  S.  Bank  v,  Dallam,  4  Dana 
674. 

Me. — Hathom  v.  Calef.  53  Me.  471. 

Mlnn.^ — Nolan  v.  Hazen,  44  Minn. 
478.  47  NW  165. 

N.  H. — Carter  T.  Samuel  Hano  Co., 
72  N.  H.  649,  68  A  243. 

N.  T.— Klncald  v.  Dwlnelle,  69  N. 
T.  648  [aft  37  N.  T.  Super.  326] ;  Card 
V.  Oroesbeck,  140  App.  Dlv.  30,  124 
NTS  372  [mod  on  other  KfoundB  204 
N.  Y.  301.  97  NB  728f. 

Oh. — ^Wehrman  v.  Reaklrk,  1  Cine. 
Super.  230. 

'We  are  of  opinion  that  the  In- 
■olvency,  on  the  Wpenlng  of  which 
the  Individual  liability  of  the  stock- 
holders can  be  enforced.  Is  not  neces- 
sarily the  absolute  exhaustion  of  all 
the  assets  of  the  corporation.  It  may 
be  evidenced  by  a  failure  to  make  the 
money  on  the  ordinary  process  of 
execution  against  the  company." 
Wehrman  v.  Reaklrt.  1  Cine  Super. 

[a]  mutTatfanM  of  nl*y— (1) 
TTnder  a  charter  maklnr  the  property 
of  a  stockholder  liable  and  subject 
in  law.  In  proportion  to  his  Interest, 
to  pay  debts  contracted  by  the  cor- 
poration "upon  a  failure  of  incor- 
porate funds  to  discIiarKe  the  same" 
a  iudgment  against  the  corporation 
with  a  return  of  execution  unsatis- 
fied entitles  a  creditor  to  proceed 
against  stockholders.  IT.  S.  Bank  v. 
Dallam,  4  Dana  (Ky.)  574.  (2)  Under 
a  statute  authorizing  the  Issuance  of 
an  execution  against  stockholders  on 
%  judgment  against  the  corporation 
Where  an  execution  has  been  issued 
against  the  corporation  and  property 
cannot  be  found  whereon  to  levy  the 
same,  a  return  unsatisfied  of  exe- 
cution Idsued  against  the  corporation 
is  sufficient.  Armour  Fertilizer 
Works  V.  Parrlsh  Vegetable,  etc.,  Co., 
6S  Fla.  64,  58  S  231. 


Ba  Van  Pelt  v.  Gardner,  54  Nebr. 
701,  74  NW  1083,  76  NW  874:  Com- 
mercial Nat.  Bank  v.  Gibson,  87  Nebr. 
760,   786,    56    NW    616. 

"We  know  of  no  more  effective  way 
of  ascertaining  the  amount  due  than 
by  a  Judicial  determination  of  that 
fact.  As  to  the  corporate  property 
having  been  exhausted  there  exists 
no  better  form  of  evidence  than  the 
return  of  the  sheriff  nulla  bona  on  an 
execution  Issued  against  a  defendant 
whose  property  is  required  to  be  ex- 
hausted precedent  to  the  commence- 
ment of  other  proceedings."  Com- 
mercial Nat.  Bank  v.  Gibson,  supra. 

SI.  See  statutory  provisions;  and 
Calder  v.  Calder  Packing  Co.,  160  IlL 
A.  620. 

SZ  Talmage  ▼.  Mlnton-Woodward 
Co.,  83  Nebr.  29,  118  NW  1099. 

63.  Sleener  v.  Goodwin,  67  Wis. 
677,  81  NW  386. 

64.  Ouemey  v.  Hoore.  181  Mo.  660, 
82  SW  1182;  Knight  v.  Frost.  14  Mo. 
A.  331-  Marks  v.  Hardy,  12  Mo.  A. 
696  [aft  86  Mo.  282];  Dryden  ▼.  Kel- 
logg. 2  Mo.  A.  87.  ^  „. 
_,6B.  Patterson  ▼.  Iiynde,  118  nl. 
196;  Rocky  Mountain  Nat  Bank  v. 
Bliss,  89  N.  T.  888;  Dean  v.  Mace,  19 
Hun    (N.  T.)   391. 

[a]  XMaennion  of  cal*. — "But.  In 
addition  to  that  objection,  we  think 
that  the  statute  reauires  the  recovery 
of  a  Judgment  and  the  issue  of  an 
ezecation  in  this  State.  In  requir- 
ing the  creditor  to  exhaust  his  legal 
remedies  against  the  corporation,  be- 
fore resorting  to  the  personal  liabil- 
ity of  the  stockholders,  the  statute 
could  not  have  contemplated  that  the 
recovery  of  a  Judgment  and  Issue  of 
an  execution  against  the  company  In 
any  State  of  the  Union  should  be  a 
compliance  with  the  condition.  The 
legal  remedies  afforded  by  the  courts 
of  this  State,  where  the  corporation 
was  created  and  Is  domiciled,  are 
those  which  the  legislature  must  be 
deemed  to  have  Intended.  Such  Is  the 
construction  given  to  a  similar  pro- 
vision in  respect  to  creditors'  bllls^ 
and  although  the  cases  are  not  pre- 
cisely the  same,  we  think  that  they 
strongly  confirm  the  view  that  when 
a  statute  of  this  State  requires,  as  a 
condition  precedent  to  further  pro- 
ceedings in  its  courts,  that  an  execu- 
tion against  the  property  shall  first 
have  been  Issued,  It  means  that  such 
execution  shall  have  been  issued  out 


of  a  court  of  this  State  of  general 
Jurisdiction."  Rocky  Mountain  Nat. 
Bank  v.  Bliss,  89  N.  Y.   338,  842. 

56.  Ballln  V.  Loeb.  78  Wis.  404,  47 
NW  616,  10  LRA  742. 

[a]  BaasoB  for  nda<— "It  is  con- 
tended by  the  learned  counsel  of  the 
appellant  that  the  return  of  an  exe- 
cution on  a  Judgment  In  a.  federal 
court  will  not  sustain  this  action, 
and  that  such  a  Judgment  is  that  of 
a  foreign  court,  or  the  same  as  one 
of  a  sister  state.  There  may  have 
been  late  decisions  to  such  effect,  but 
the  current  of  authorities,  as  well  as 
the  laws  of  the  United  States  and 
of  this  state,  establish  the  rule  that 
the  Judgments  of  United  States  courts 
of  the  Wisconsin  districts  are  to  be 
treated  as  domestic  Judgments  of  a 
superior  court  of  this  state."  Ballln 
V.  Loeb,  78  Wis.  404,  47  t(W  616,  10 
LRA  742. 

57.  See  statutory  provisions:  and 
Ripley  V.  Bvans,  87  Mich.  217,  49  NW 
604. 

58.  Ripley  ▼.  Bvans,  87  Mich.  217, 
49  NW  504. 

69.  Hathom  v.  Calef,  58  Ma  471: 
Salt  Lake  Hardware  Co.  v.  Tlntlc 
Milling  Co.,  18  Utah  428.  427,  46  P  200. 

"To  entitle  the  plaintiff  to  relief  la 
equity,  to  obtain  payment  of  bis  Judg- 
ment from  stockholders  who  have 
not  paid  their  subscriptions  to  the 
stock,  on  the  sole  ground  that  he  has 
exhausted  his  remedy  at  law  against 
the  corporation,  he  must  snow  af- 
firmatively, if  the  Judgment  is  one 
upon  which  execution  mav  Issue  to 
any  county  in  the  State,  that  he  has 
issued  execution  to  the  sheriff  of  the 
county  where  the  defendant  had  his 
residence,  and  where  his  property 
was  located,  which  execution  was  re- 
turned unsatisfied,  or  show  some  legal 
excuse  for  not  doing  so."  Salt  Lake 
Hardware  Co.  v.  Tlntlc  Milling  Co., 
supra. 

[a]  ZUnstnitloa  of  rvO*. — A  return 
unsatisfied  of  an  execution  issued  to 
a  county  other  than  that  in  which 
the  corporation  has  its  home  offlM 
and  in  which  Its  property  Is  located 
is  Inaufflclent  to  Justify  proceedings 
In  equity  to  reach  unpaid  subscrip- 
tions. Salt  Lake  Hardware  Co.  v. 
Tintlc  Milling  Co.,  18  Utah  428.  45  P 
200. 

60.  Albltztlgul  v.v  Guadalupe  J 
Calofi  Mln.  Co.,  92  Tenn.  698,  2J 
SW  789. 


For  lata*  oaaM,a«v«lopmaBts  and  obufoa  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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located.*^  Where  it  does  not  appear  in  what  county) 
the  principal  place  of  business  of  the  corporation  is 
located,  a  return  unsatisfied  on  an  execution  issued 
to  the  county  where  the  judgment  wa^  recovered  is 
prima  facie  sufficient." 

[$•1648]  (bb)  Foreign  Oorporatioiu.  As  a 
general  rule  a  creditor  cannot  maintain  an  action  in 
equity  against  resident  stockholders  of  a  foreign 
corporation  to  reach  amounts  unpaid  on  stock,'* 
or  to  reach  assets  of  the  corporation  in  their  hands,*^ 
without  first  obtaining  judgment  against  the  corpo- 
ration in  th^  jurisdiction  in  which  he  proposes  to 
sue,  and  issuing  an  execution  thereon  which  is 
returned  unsatisfied  unless  sufficient  excuse  for 
failure  to  do  so  is  shown.*'  This  is  the  rule  in  the 
federal  courts.**  There  are  decisions  based  on  the 
language  of  particular  constitutions  and  statutes 
that  a  constitutional  or  statutory  lability  'of  stock- 
holders of  a  corporation  may  be  ffliforoed  without 
recovering  judgment  against  the  corporation  in  the 
jurisdictiou  where  the  action  is  brought,  where  the 


remedy  against  the  corporation  has  been  exhausted 
in  the  jurisdiction  of  its  domicile.'^ 

[i  1649]  bb.  Nature  and  Essentials  of  Judg- 
ment. Of  course  the  judgment  against  the  corpora- 
tion must  be  a  valid  one.*'  Therefore  neither  a 
judgment  which  is  void  because  of  insufficient 
fierrice  of  process*'  nor  one  procured  after  the  dis- 
solution of  the  corporation  is  sufficient.^**  A  judg- 
ment rendered  after  the  corporation  has  been  dis- 
charged in  bankruptcy  cannot  form  the  basis  for 
an  action  against  a  stockholder.^^  On  the  other 
hand  a  judgment  in  an  action  commenced  after  the 
appointment  of  a  tempore^  receiver  for  the  corpora- 
tion as  a  provisional  remedy  in  an  action  for  the 
recovery  of  a  debt  is  sufficient.'^  A  default  judg- 
ment is  insufficient  where  it  is  opened  after  execu- 
tion has  been  issued  and  judgment  is  subsequently 
entered  for  a  smaller  amount.'*  It  seems  that  a 
judgment  in  a  court  not  of  record  is  sufficient,'* 
although  it  has  been  held  that  the  judgment  should 


«1.  Bagley  V.  Tyler,  43  Mo.  A.  19S 
(construing:  a  Kansas  statute):  Uaher 
V.  Carman,  38  N.  T.  26. 

62.  Union  Sav.  Assoc,  v.  Sellgrman, 
11  Mo.  A.  142  [rev  on  other  grounds 
92  Mo.  635,  16  SW  630.  1  AmSR  776]. 

63.  National  Tube  Works  Co.  v. 
Ballou,  146  U.  S.  617,  13  SCt  166,  36 
L.  ed.  1070  [aft  42  Fed.  749]:  Qlobe 
RoIUng-MUl  Co.  V.  Ballou,  42  Fed. 
749;  Walser  ▼.  Sellgman,  13  Fed. 
416,  21  Blatchf.  ISO-  Patterson  v. 
Iiynde.  112  111.  196;  Turner  v.  Ala- 
bama Min.,  etc.,  Co.,  26  111.  A.  144,  163: 
Rule  V.  Omega  Stove,  etc.,  Co.,  (4 
Ulnn.  326,  67  NW  CO. 

"Where  It  Is  sought  by  -equitable 
process  to  reach  equitable  assets  of 
a  debtor,  the  bill,  unless  otherwise 
provided  by  statute,  must  set  forth 
a  ludgment  in  the  jurisdiction  where 
the  suit  In  equity  Is  brought,  the  is- 
BUlng  of  an  execution  thereon,  and  its 
return  unsatisfled,  or  must  make  al- 
legations showing  that  it  is  Impos- 
BiDle  to  obtain  such  a  judgment  In 
any  court  within  such  jurisdiction." 
National  Tube  Works  Co.  v.  Ballon, 
14S  U.  S.  617,  623,  13  SCt  166,  36  t>. 
«d.  1070. 

"We  regard  this  bill,  then, .  as  a, 
proper  creditor's  bill,  seeking  to 
reach  certain  assets  of  the  complain- 
ants' debtor  by  the  aid  of  a  court 
of  equity  because  they  can  not  reach 
them  at  law.  But  to  do  this,  the  tule 
is,  they  must  show  they  have  ex- 
hausted their  remedy  at  law  by  ob- 
taining a  domestic  judgment  and 
having  execution  thereon  returned 
unsatisfied."  Turner  v.  Alabama 
Min.  etc.,  Co.,  supra. 

[a]  »— OB  for  xnto. — "Treating 
the  suit  as  a  creditor's  bill,  the  com- 
plainants in  this  case  are  merely 
creditors  at  large.  True,  some  of 
them  have  recovered  judgments  and 
Issued  executions  which  have  been 
returned  unsatisfled  against  the  cor- 

eiratlon  In  the  state  courts  of 
Issoarl;  but  such  judgments  here 
are  only  contract  debts,  and  do  not 
authorize  the  exercise  of  auxiliary 
jurisdiction.  .  .  .  They  do  not  have 
the  force  and  operation  here  of 
domestic  judgments,  except  for  the 
purposes  of  evidence."  Walser  v. 
Seligman,  IS  Fed.  416,  417,  21  Blatchf. 
130. 

64b  Trotter  v.  Usman,  199  N.  T. 
497,  9S  NB  10S2. 

[a]  Plsoii— toa  of  rule.  "It  does 
not  appear  from  the  complaint  that 
the  plalntlfC  has  recovered  any  Judg- 
ment against  the  debtor  railway  com- 
pany in  any  court  of  this  state;  nor 
are  any  facts  stated  from  which  It 
would  appear  that  an  action  could 
not  have  been  brought  against  It  here. 
It  is  a  defendant  In  this  action;  sub- 
mitting to  the  jurisdiction  of  the 
court  Notwithstanding,  therefore, 
the  indgment  which  was  recovered 
within  the  state  of  Ohio,  the  plain- 
tiff, ill  this  aUte,  is  to  be  regarded. 


merely,  as  a  general  creditor,  and  his 
complaint  was  properly  demurrable. 
The  rule  was  early  established  in 
thi«i  state,  that  creditors,  seeking  the 
aid  of  a  court  of  equity  to  reach 
equitable  assets  of  their  debtor  in 
satisfaction  of  their  claims,  must 
&-st  have  exhausted  their  legal 
remedies,  according  to  the  laws  of 
this  state,  by  the  recovery  of  a  judg- 
ment in  one  of  its  courts  and  the 
return  of  execution  thereon  unsatis- 
fied." Trotter  v.  Lisman,  199  N.  Y. 
497,  600,  92  NH  1062. 

68.     See  supra  Jl  1638-1646. 

66L  National  ifube  Works  v.  Bal- 
lou, 146  U.  S.  617,  18  SCt  166,  86  L. 
ed.  1070  [air  42  Fed.  749]:  Globe  Roll- 
ing-MiU  Col.  V.  Ballou,  42  Fed.  749: 
Walser  v.  Seligman,  13  Fed.  416,  21 
Blatchf.  130. 

67.  Ferguson  v.  Sherman.  116  Cal. 
169,  47  P  1023.  37  L.RA  622;  Broadway 
Nat.  Bank  v.  Baker,  176  Mass.  294,  67 
NB  603  (both  construing  the  Kansas 
constitution  and  a  statute  enacted 
thereunder);  Bagley  v.  Tyler,  43  Mo. 
A.  196  (construing  a  Kansas  statute) ; 
Brice  V.  Munro,  18  Ont.  A.  46S  [rev 
7   Ont   436). 

[a]  Xllwrtnrtfan  of  mle.— Under  a 
constitutional  provision  that  "dues 
from  corporations  shall  be  secured 
by  individual  lUbllity  of  the  stock- 
holders  to  an  additional  amount  equal 
to  the  stock  owned  by  each  stock- 
holder" and  a  statute  providing  that 
after  execution  has  been  issued 
against  the  corporation  and  property 
cannot  be  found  whereon  to  levy  the 
same  the  creditor  "may  proceed  by 
action  to  charge  stockholders  with 
the  amount  of  his  judgment."  the  lia- 
bility may  be  enforced  In  another 
state  without  recovering  Judgment 
there  and  issuing  an  execution 
thereon  where  a  Judgment  has  been 
recovered  in  the  state  of  the  domicile 
and  it  is  shown  that  no  property  can 
be  found  there  whereon  to  levy.  Fer- 
guson V.  Sherman.  116  Cal.  169,  47 
P  1028,  87  L.RA  622;  Broadway  Nat. 
Bank  v.  Baker,  176  TSiss.  294.  57  NB 
603  (both  construing  the  constitution 
of  Kansas  and  a  statute  enacted  to 
carry  out  its  provisions). 

[b]  »ea«oa  for  mls^— "The  stat- 
ute which  we  are  called  upon  to  en- 
force provides:  "If  any  execution 
shall  have  been  issued  against  the 
property  or  effects  of  a  corporation 
.  .  .  and  there  cannot  be  found  any 
property  whereon  to  levy  such  exe- 
cution .  .  then  the  plaintifC  in  the 
execution  may  proceed  by  action  to 
charge  the  stockholders  with  the 
amount  of  this  Judgment'  Laws  of 
Kansas,  1881,  sec.  32,  art.  4,  ch.  2S. 
Here  a  judgment  was  rendered 
against  the  corporation  at  the  place, 
or  home,  of  its  organization,  and  there 
an  execution  had  been  Issued,  and 
a  ret'irn  ♦.hereon  by  the  proper  offlcer 
of  nulla  bona.  The  words  of  the 
statute  are:     'If  any  execution  shall 


have  been  issued'  against  the  cor- 
poration and  no  property  found,  then 
the  contingency  has  arisen  whereby 
the  stockholder  may  be  charged.  It 
is  not  surely  required  that  the  credi- 
tor, before  resorting  to  the  stock- 
holder's liability,  should  take  a  rov- 
ing execution  and  go  about  the  coun- 
try, wherever  the  corporation  may 
have  had  business,  and  should,  too, 
go  into  the  courts  of  other  states  and 
secure  judgment  against  the  corpora- 
tion with  executions  In  all  and  re- 
turns of  no  property  found.  The 
stockholder  contracted  In  view  of 
this  law,  and  he  agreed  that.  If  a 
judgment  should  be  rendered  against 
the  corporation  and  an  execution  re- 
turned thereon  of  no  property  found, 
then  he  would  pay  the  debt  to  the  ex- 
tent of  this  double  liability."  Bag- 
ley  T.  Tyler,  43  Mo.  A.  196,  206  (con- 
struing a  Kansas  statute). 

68,  Remington  v.  Samana  Bay 
Co.,  140  Mass.  494.  6  NB  292;  Beards- 
ley  V.  Johnson.  121  N.  T.  224,  24  NB 
380   [aff  1  NTS  608]. 

69.  Beardsley  v.-  Johnson,  181  N. 
Y.  224,  24  NB  880  [afC  1  NTS  608]. 

7D.  Remington  v.  Samana  Bay 
Co.,  140  Mass.  494,  6  NB  292. 

71.  Train  v.  Marshall  Paper  Co., 
180  Mass.  513,  62  NB  967. 

[a]  BeasoB  for  rale, — "Evidently 
the  judgment  in  contemplation  Is  one 
which  will  establish  a  debt  and  will 
warrant  a  legally  effective  execu- 
tion." Train  v.  Marshall  Paper  Co.. 
180  Mass.  613, '616,  62  NB  967. 

78.  Kincaid  v.  bwlnelle,  69  N.  Y. 
648  [afr  37  N.  Y.  Super.  82^]. 

[a]  BMwoa  for  mle. — "To  etCect 
a  dissolution  of  a  corporation  there 
must  be  the  judgment  of  a  court 
of  competent  Jurisdiction  declaring 
it  dissolved;  and  until  such  Judgment 
creditors  may  proceed  by  suit  anilnst 
the  corporation."  Klncald  v.  Dwin- 
elle,  69  N.  Y.  648,  662. 

78.  Terry  v.  Rothschild,  88  Hun 
486,  81  NTS  1119. 

[a]  Reason  for  rule.— "The  act 
provides  thE^t  a  stockholder  shall  not 
be  held  personally  liable  for  the  debt 
of  the  corporation  until  a  Judgment 
has  been  recovered  thereon  and  an 
execution  shall  have  been  returned 
unsatisfied  In  whole  or  in  part.  The 
issuance  and  return  unsatisfied  of  an 
execution  on  some  other  Judgment 
does  not'  satisfy  the  sttCtute;  It  m\ist 
be  on  the  Judgment  which  is  the 
foundation  of  the  plalntUI's  suit" 
Terry  v.  Rothschild,  83  Hun  486,  488. 
131   NTS  1119.     ' 

74.  Voight  V,  r>reggee,  97  Mich. 
322,  326,  56  NW  657;  Padros  v. 
Swarzenbach,  134  App.  Div.  811,  119 
NTS  589. 

"The  contention  that  a  Justice's 
Judgment  and  execution  will  not  sup- 
port an  action  against  a  stockholder 
cannot     be     sustained.  We 

think  the  statute  should  not  be  con- 
strued in  accordance  with  defendaat^ 
Digitized  by  VlJOUVlv: 
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Be  rendered  by  a  court  of  general  jarisdiotionJ* 
A  proceeding  in  rem  by  attachment  of  property  and 
judgment  and  ezeention  against  the  attached  prop- 
erty does  not  satisfy  a  requirement  that  jadgment 
sh^l  be  recovered  against  the  corporation  and  exe- 
cntion  shall  be  issued  thereon  and  returned  unsatis- 
fied/* but  it  has  been  held  that  a  judgment  estab- 
lishing a  claim  rejected  by  an  assignee  for  the  bene- 
fit of  creditors  and  an  execution  thereon  constitute 
a  sufficient  compliance,  although  the  proceeding  in 
which  the  judgment  is  rendered  is  in  the  nature  of 
a  proceeding  in  rem.^^  Where  the  judgment  against 
the  corporation  includes  items  for  which  stock- 
holders are  not  liable  and  the  verdict  does  not 
show  the  component  parts,  no  part  of  the  judgment 
can  be  recovered  from  stockholders.^' 

[f  1650]  cc.  Sufficiency  of  Ezeention  and 
Betnrn.  Where  the  issuing  and  return  of  an  exe- 
cution unsatisfied  is  a  condition  precedent  to  the 
right  to  proceed  against  stockholders  the  goods 
levied  on  must  be  sold,'^  and  it  is  immaterial  that 
the  proceeds  of  sale  would  be  insufficient  to  satisfy 
the  judgment.*"  Under  a  statute  authorizing  an 
action  of  scire  facias  against  stockholders  where  an 
execution  against  the  corporation  is  returned  unsat- 
isfied, the  remedy  may  be  had  on  a  second  as  well 
as  on  a  first  execution."    A  return   of  execution 


theory.  The  plalntifF  compiled  with 
Ita  requirements  literally.  He  went 
into  the  only  court  In  which  the  law 

germltted  him  to  brlnK  suit.    He  took 
Is  execution,  and  failed  to   collect." 
Volsht   V.    Dresge,   supra. 

[a]  ZUnstratlon  or  mle. — A  stat- 
ute providing  that  no  action  shall  be 
brought  against  a  stockholder  until 
Jiidgraent  against  the  corpora tlon,  and 
that  stockholders  shall  be  liable  for 
all  debts  due  laborers,  and  that 
laborers  shall  commence  an  action 
therefor  thirty  days  after  return  of 
an  execution  unsatisfied,  on  a  judg- 
ment against  the  corporation,  does 
not  require  a  laborer,  who  has  ob- 
tained Judgment  In  a  court  not  of 
record  and  the  return  of  an  execution 
unsatisfied,  to  perfect  his  judgment  In 
a  court  of  record,  and  the  Issuance  of 
an  execution  therefrom,  as  a  condi- 
tion to  proceeding  against  the  stock- 
holders. Padros  v.  Swarzenbach,  134 
App.  Dlv.  811,  119  NYS  589. 

75.  Rocky  Mountain  Nat.  Bank  V. 
Bliss,   89   N.   y.   .338. 

7S.  Rocky  Mountain  Nat.  Bank  T. 
Bliss,  89   N.   Y.   338. 

77.  Whitman  v.  Cltlsens'  Bank,  110 
Fed.  608.  49  CCA  122  [certiorari  den 
183  U.  S.  695.  22  SCt  932,  46  U  ed. 
894].  _ 

78.  Card  v.  Groesbeck,  204  N.  Y. 
301,    97  NB  728. 

79.  Berwlnd-Whlte  Coal  MIn.  Co. 
V.  Ewart,  90  Hun  80.  35  NYS  573. 

80.  Berwind-Whlte  Coal  Min.  Co. 
v.  Ewart.  90  Hun  60,  35  NYS  673. 

81.  Whitney  v.  Hammond,  44  Me. 
805. 

Sa.  Ouerney  v.  Moore,  131  Mo.  650, 
32  SW  1132  (construing  a  Kansas 
statute). 

[a]  Siaonssion  of  ml*. — "Under 
statutes  requiring  a  return  by  the 
officer  within  a  certain  number  of 
days,  when  the  officer  knows  that  the 
debtor  has  nothing,  as  in  this  case, 
and  that  the  corporation  is  not  only 
insolvent,  but  hr,s  ceased  to  do  busi- 
ness, it  appears  to  us  unreasonable 
to  require  him,  under  the  terras  of 
the  execution,  to  retain  it  In  his 
hands  for  no  other  purpose  than  to 
prevent  the  creditors  of  the  corpora- 
tion from  re.sortlng  to  supplementary 
means  of  collecting  their  debts.  We 
cannot  conceive  under  such  circum- 
stances of  any  good  that  can  result 
to  honest  stockholders  by  such  delay, 
but  can  readily  understand  how  such 
a  delay  would  furnish  those  who  were 
disposed   to  evade  their   just  obliga- 


tions as  stockholders  ample  oppor- 
tunity to  conceal  their  property  and 
to  make  pretended  assignments  of 
their  stock."  Quemey  v.  Moore,  131 
Mo.  650,  665.  32  SW  1132. 

83.  Priest  v.  Essex  Hat  Mfg.  Co., 
115  Mass.   380. 

84.  Thompson  v.  Pfeifter,  60  Kan. 
409,  56  P  763;  Hathorn  V.  Calef,  53 
Me.  471;  Card  v.  Groesbeck,  140  App. 
Dlv.  30,  124  NTS  372  [mod  on  other 
grounds    204  N.   Y.   301,   97    NE  7281. 

[a]  niiurtntlons  of  rnle_(l)  In 
return  "no  property  found."  Thomp- 
son V.  PfeUfer,  60  Kan.  409.  56  P  763. 
(2)  A  return  in  the  words  "nulla 
bona"  indorsed  on  an  execution.  Card 
V.  Groesbeck,  140  App.  Dlv.  30,  124 
irys  372  [mod  on  other  grounds  204 
N.  Y.  801,  97  NE  728].  (3)  Under  a 
statute  requiring  the  officer  "first 
to  ascertain,  and  then  certify  that  he 
cannot  f^ntl  corporate  property"  a  re- 
tarn  that  he  has  made  diligent  se.irch 
and  cannot  find  corporate  property 
has  been  held  sufficient.  Hathorn  v. 
Calef.  53  Me.  471.  (4)  A  return  that 
the  officer  can  find  no  corporate  prop- 
erty wherewHh  to  satisfy  the  execu- 
tion has  been  held  sufficient,  under  a 
statute  requiring  that  the  pfllcer  shall 
certify  that  he  can  find  "no  corporate 
property  or  estate"  before  he  can 
seize  the  Individual  property  of  a 
stockholder  on  an  execution  against 
the  corporation.  Stanley  v.  Stanley, 
26  Me.  191. 

88.  Macofnber  v.  Wright,  108  Mich. 
109,  66  NW  610. 

86.  V.  S. — Piatt  V.  liarter,  94  Fed. 
610   (construing  a  Kansas  statute). 

Cal.— Balnes  v.  Story,  30  P  777: 
Balnes  v.  Babcock,  95  Cal.  681,  27 
P  674,  30  P  776,   29  AmSR  158. 

Kan. — Steffins  v.  Gurney,  61  Kan. 
292,  59  P  725;  Thompson  v.  Pfelfter, 
60  Kan.  409.  56  P  783. 

Me. — Chaifln  v.  Cummings,  87  Me. 
76. 

Mich. — Ripley  v.  Evans,  87  Mich. 
217,  49  NW  504. 

Mo. — ^Unlon  Sav.  Assoc,  v.  Sellg- 
man,  11  Mo.  A,  142  [rev  on  other 
grounds  92  Mo.  636,  15  SW  630,  1 
AmSR  776]. 

"The  court,  when  its  aid  is  In- 
voked, looks  only  to  the  execution, 
and  th"  return  of  the  officer  to  whom 
the  execution  is  directed.  The  exe- 
cution shows  the  remedy  afforded  at 
law  has  been  pursued,  and  of  course 
Is  the  highest  evidence  of  the  fact. 
The  return  shows  whether  the  rem- 
edy has  proved  effectual  or  not,  and 


before  the  expiration  of  the  time  within  which 
the  officer  is  required  to  make  a  return  is  not  pre- 
mature where  the  corporation  is  insolvent  and  has 
ceased  to  do  business,"  but  where  the  liability  of 
stockholders  is  made  dependent  on  the  neglect  of 
the  corporation  for  a  stated  time  to  exhibit  pro^rty 
subject  to  be  taken  on  execution  sufficient  to  satisfy 
the  same,  a  return  before  the  expiration  of  such  time 
is  premature.**  Returns  have  been  sustained  against 
objections  based  on  alleged  technical  defects.**  A 
stockholder  cannot  complain  that  the  return  did  not 
show  that  the  sheriff  could  not  collect  the  costs  of 
the  judgment  against  the  corporation  where  such 
costs  are  not  included  in  the  judgment  against  him.*' 
[i  1651]  dd.  ConclusivenBSB  and  Effect  of 
Betum.  On  principle  and  the  weight  of  authority, 
a  nulla  bona  return  of  the  execution  against  the 
corporation  is  conclusive  of  the  fact  that  there  are 
no  legal  assets  of  the  corporation  which  can  be  made 
available  to  satisfy  the  demand  of  the  judgment 
creditor.**  It  has  been  held,  however,  that  a  return 
nulla  hona  is  not  conclusive  where  made  at  the 
request  of  plaintiff  and  without  bona  fide  effort  fo 
look  for  property,*^  and  that,  although  a  sheriff's 
return  is  dated  on  Sunday,  it  may  be  shown  by  the 
clerk's  entry  that  it  was  made  on  the  preceding 
day.**    Some  statutes  expressly  make  the  amount 

from  the  embarrassments  which 
would  attend  any  other  rule  the  re- 
turn is  held  conclusive.  The  court 
will  not  entertain  inquiries  as  to 
the  diligence  of  the  officer  in  en- 
deavoring to  find  property  upon  which 
to  levy."  Balnes  v.  Babcock.  95  Cal. 
581,  691,  27  P  674,  SO  P  776,  29  AmSR 
158. 

"In  the  absence  of  fraud  on  the  part 
of  the  sheriff  we  think  that  the  truth 
of  a  return  "no  property  found'  on  an 
execution  cannot  be  contested  In  an 
action  brought  to  charge  a.  stock- 
holder of  a  corporation  with  a  stat- 
utory liability."  Thompson  v.  Pfelf- 
fer,    supra. 

[a]  niastratlOBs  of  ml*. — (l)  In 
an  action  to  subject  the  amounts  due 
on  onpaid  subscriptions  to  the  pay- 
ment of  a  judgment  a  return  of  exe- 
cution unsatisfied  is  conclusive  that 
the  legal  remedies  against  the  cor- 
poration have  been  exhausted.  Balnes 
v.  Story,  (Cal.)  80  P  777;  Balnes  v. 
Babcock,  95  Cal.  681,  27  P  674,  30  P 
776,  29  AmSR  168;  Stefllns  v.  Gur- 
ney, 61  Kan.  292,  59  P  725:  Ripley  v. 
Evans,  87  Mich.  217,  49  NW  504.  (2) 
A  return  nulla  bona  is  conclusive  on 
a  motion  for  execution  against  a 
stockholder  on  a  judgment  a.>tainst 
the  corporation.  Union  Sav.  Assoc,  v. 
Sellgman,  11  Ifo.  A.  142  [rev  on  other 
grounds  92  Mo.  636,  15  SW  630,  1 
AmSR  776]. 

[b]  Applloation  of  rule. — ^In  an 
action  by  a  judgment  creditor  of  a 
corporation  against  stockholders, 
under  L.  (1890)  c  564  {  57,  and  L. 
(1892)  c  688  S  64,  it  is  no  defense 
that  the  execution  on  which  the  suit 
Is  based  was  falsely  returned  un- 
satisfied, unless  it  was  done  in  col- 
lusion with  plaintiff.  Berwind-Whlte 
Coal  Mln.  Co.  v.  Wadsworth,  27  App. 
Dlv.   660,  50  NYS  501. 

87.  Grills  V.  Farah,  21  Ont.  L.  457. 
16  OntWR  286;  Shaver  v.  Cotton.  23 
Ont.  A.   426. 

8&  Macomber  v.  Wright,  108  Mich. 
109,  65  NW  610. 

[aj    Season  for  role.— "The  sher- 


Iff's  return  is  conclusive  as  to  the 
facts  therein  stated  concerning  the 
action  of  the  sheriff  during  the  time 
the  writ  was  in  his  hands,  in  execut- 
ing or  attempting  to  execute  it,  and 
that  it  cannot  he  contradicted  by  evi- 
dence dehors  the  record.  But  In  the 
present  case  no  attempt  was  made  to 
contradict  any  of  the  facts  set  out 
in  the  retusn.  It  appeared  that  the 
date  attached  to  the  return  was  Sun- 
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doe  on  the  execation  a  limitation  of  the  liability  of 
stockholders.*' 

[S  1652]  1>.  OoncInsiTenesB  «iid  Effect  of  Judg- 
ment against  Corporation^" — (1)  Judgments  Es- 
tablishing Olaim^(a)  In  OeneraL  In  the  absence 
of  frand  and  collusion,*^  or  want  of  jurisdiction,"* 
a  judgment  against  a  corporation  is  conclusive  npon 
a  stockholder  as  to  all  matters  which  might  have 
been  nrged  by  the  corporation  as  a  defense  thereto,'* 
such  as  the  existence  of  the  liability  of  the  corpora- 
tion,** the  amount  of  the  liability,'*  the  validity  of 

day,  and  the  clerk's  entry  upon  the 
calendar,  and  the  indorsement  of  fil- 
ing on  the  writ,  showed  the  return  to 
have  been  made  on  Saturday,  the 
14th.  We  think  It  waa  proper  to  show 
that  fact.  It  is  an  exception  to  the 
rule  where  some  other  portion  of  the 
record  in  the  same  case  contradicts 
the  return,  as  the  record  In  the  clerk's 
office  did  in  the  present  case."  Ma- 
comber  V.  Wright,  108  Mich.  109,  113, 
65  NW  610. 

89.  See  statutory  provisions;  and 
Assets  Realization  Co.  v.  Howard,  211 
N,  T.  4«0,  105  NE  680;  Card  v.  Oroes- 
beck,  140  App.  Dlv.  80,  124  NTS  372 
tmod  on  other  grounds  204  N.  Y.  SOI, 
97  NB  728]. 

90.  OonolnsivanMW  amliiBt  atook- 
IwlOwa  of  Indfaient  •vunst  oorpon- 
tlon  nnwnulT  ae«  Judgments  [23  Cyc 
1267]. 

91.  TnuA  aaA  oollnaiom  see  Infra 
<  1657. 

93.    See  infra  {  1656. 

93.  U:  S. — Coe  V.  Armour  Fertil- 
izer Works,  237  U.  S.  413.  86  SCt  626, 
59  L.  ed.  1027:  Sellg  v.  Hamilton,  234 
U.  S.  662,  34  set  926.  68  L.  ed.  1518; 
Bernhelmer  v.  Converse,  206  U.  S. 
516,  27  SCt  756,  61  L.  ed.  1163;  Han- 
cock Nat.  Bank  v.  Famum,  176  U.  S. 
640,  20  SCt  606.  44  L.  ed.  619:  Glenn 
V.  Liggett,  135  U.  S.  633,  10  SCt  876, 
34  Ii.  ed.  262;  Mottlnger  v.  Hendricks, 
208  Fed.  824;  Hamilton  v.  Sellg,  195 
Fed.  163;  Champagne  Lumber  Co.  v. 
Jahn.  168  Fed.  610,  93  CCA  532  [aff 
167  Fed.  407];  Maitln  v.  Wilson,  120 
Fed.  202,  58  CCA  181;  American  Nat. 
Bank  v.  Supplee,  115  Fed.  667,62  CCA 
293;  Dexter  v.  Edmands,  89  Fed.  467; 
Hendrickson  v.  Bradley,  86  Fed.  608, 
29  CCA  303;  Chicago,  etc..  Bridge  Co. 
V.  Anglo-American  Packing,  etc.,  Co., 
46  Fed.  684;  Powell  v.  Oregonlan  R. 
Co.,  38  Fed.  187,  13  Sawy.  643,  3 
LiRA  270;  Borland  v.  Haven,  37  Fed. 


the  claims,'*  even  though  the  stockholder  had  no 
notice  of  the  proceedings  against  the  corporation,'^ 
and  was  not  a  party  thereto,'*  and  although  such 
stockholders  are  nonresidents  of  the  state  where 
the  judgment  was  rendered." 

[i  1653]  (b)  aroonds  of  Ooaclnsiveness.  The 
general  rule  that  a  judgment  is  conclusive  npon  the 
stockholder,  although  he  was  not  a  party  to  the 
suit  in  which  it  was  rendered,  is  sometimes  based  on 
the  theory  that  the  stockholder  is  represented  by 
the  corporation  in  the  action  against  it.^    In  some 


394,  13  Sawy.  661  [app  dlsm  169  U.  S. 
265  mem,  16  SCt  1039  mem,  40  L.  ed. 
140  mem];  Olenn  v.  Springs,  26  Fed. 
494.  See  Supreme  Council  v,  Oreen, 
237  V.  S.  531,  35  SCt  724.  69  L.  ed. 
1089  (where  a  member  of  a  beneilcl- 
ary  corporation  waa  held  bound  by  a 
judgment  upholding  rules  adopted  by 
the  corporation); 

Cal. — Balnea  v.  Babcock,  96  Cal. 
681,  27  P  674,  30  P  776,  29  AmSR 
168-  Tatum  v.  Rosenthal,  96  Cal.  129, 
SO  P  136,  29  AmSR  97. 

Conn. — ^Flah  v.  Smith,  78  Conn.  877, 
47  A  711,  84  AmSR  161. 

Oa. — Howard  v.  Glenn,  86  Qa.  288, 
11  SE  610.  21  AmSR  166;  Lowry  v. 
Parsons,  62  Oa.  356;  Mason  v.  Force, 
80  Ga.  99.  See  Wheatley  v.  Olover, 
125  Oa.  710,  64  SE  626  (announcing 
general  rule  but  not  holding  Judg- 
ment conclusive  In  that  case). 

Iowa. — State  v.  Union  Stock  Tarda 
State  Bank,  103  Iowa  649,  70  NW 
752,  72  NW  1*76:  Corse  v.  Sanford, 
14  Iowa  235;  Donworth  v.  Coolbaugh, 
6  Iowa  300.  See  Hampson  v.  Weare, 
4  Iowa  13,  66  AmD  116. 

Kan. — Stefflns  v.  Gurney,  61  Kan. 
292,  59  P  725;  Ball  v.  Reese,  58  Kan. 
614,  60  P  876,  62  AmSR  638. 

La. — Brode  v.  Fireman's  Ins.  C!o., 
8  Rob.  38. 

Me.— Clarke  v.  Marks,  111  Me.  218, 
88  A  718;  Barron  v.  Paine.  83  Me.  312. 
22  A  218;  Mllllken  v.  Whitehouse,  49 
•Me.  627;  Came  v.  Brigham,  39  Me.  35. 

Mass. — GasklU  v.  Dudley,  6  Mete. 
646,   S9  AmD  750. 

Mich. — McBryan  v.  Universal  El. 
Co.,  130  Mich.  Ill,  89  NW  683,  97 
AmSR   463    (announcing   the  general 


rule  but  holding  the  facts  of  the  case 
coming  within   an   exception). 

Minn. — Hinckley  v.  Kettle  River  R. 
Co..  80  Minn.  32,  82  NW  1088;  Hol- 
land v.  Duluth  Iron  MIn.,  etc.,  Co., 
86  Minn.  324,  68  NW  60,  60  AmSR 
480;  Oswald  v.  Minneapolis  Times  Co., 
66  Minn.  249,  68  NW  15. 

N,  C. — Heggie  v.  People'a  Bldg., 
etc.,  Assoc,  107  N.  C.  581,  12  SE  276. 

Oh. — Gaw  v.  Glassboro  Novelty 
Glass  Co.,  20  Oh.  Clr.  Ct.  416,  11  Oh. 
Clr.   Dec.   32. 

Or. — Robinson  v.  Phegley,  84  Or. 
124,  163  P  1166,  1169  [clt  Cyc];  Saylor 
V.  Commonwealth  Inv.,  etc.,  Co.,  38 
Or.  204,  62  P  652. 

Pa. — Wilson  V.  Pittsburgh,  etc. 
Coal  Co.,  43  Pa.  424. 

Tex. — Cole  v.  Adams,  19  Tex.  Civ. 
A.  507,  49  SW  1052. 

Wash. — Silvaln  v.  Benson,  83  Wash. 
271.  145  P  176. 

Ehig. — Hume  v.  Winyaw,  etc..  Canal 
Co.,  1  Car.  L.  J.  217;  Bradley  v.  Eyre, 
11  M.  &  W.  432,  152  Reprint  873: 
Fowler  v.  Rlckerby;  2  M.  &  O.  760,  40 
ECL  843,  133  Reprint  952;  Peddell  v. 
Gwyn,  1  H  &  N.  690,  166  Reprint 
1338. 

Ont. — ^Harvey  v.  Harvey,  9  Ont.  A. 

See  Vemer  v.  Simpson,  68  S.  C. 
459,  47  SE  729  (an  action  by  a  stock- 
holder to  enjoin  a  levy  on  corporate 
property). 

"It  has  been  repeatedly  held,  and 
the  great  weight  of  authority  is,  that 
a  judgment  against  a  corporation  In 
favor  of  a  creditor,  without  notice 
to  the  stockholder,  conclusively  estab- 
lishes the  fact  of  Indebtedness,  while. 
In  a  comparatively  few  Jurisdictions, 
it  is  treated  as  prima  facte  evidence 
only."  Hale  v.  Hardon,  96  Fed.  747, 
757.    37  CCA   240. 

"Every  question  involved  in  the 
Kansas  judgment,  including  the  one 
of  law  relating  to  the  power  of  the 
bank  to  subscribe,  [it  was  urged  by 
defend.ant  stockholders  thkt  their 
corporation  was  without  power  to 
subscribe  to  certain  stock  through 
the  ownership  of  which  the  judgment 
against  them  was  obtained]  are  now 
closed  questions,  so  far  as  the  bank 
and  the  defendant  in  error  may  in- 
quire, unless  the  inquiry  Is  lodged  In 
the  court  where  the  judgment  was 
entered."  Martin  v.  Wilson,  120  Fed. 
202,  206,  68  CCA  181. 

"The  stockholders  of  the  bank  can- 
not ask  to  go  behind  the  Judgments 
rendered  against  the  bank  and  ques- 
tion the  original  cause  of  action,  un- 
less they  can  show  collusion  between 
the  plaintiff  and  the  bank,  entered 
into  for  the  purpose  of  defrauding  the 
stockholders."  Marsh  v.  Burroughs, 
16  P.  Cas.  No.  9,112.  1  Woods  463 
(quot  BaJnes  v,  Babcock,  96  Cal.  581, 
27  P  674,  30  P  778,  20  AmSR  158]. 

"It  is /a  well  settled  rule  that  a 
Judgment  rendered  in  a  court  of  com- 
petent Jurisdiction  Is  conclusive  be- 
tween parties  and  privies  In  regard  to 
all  matters  of  ,  controver.?y  deter- 
mined by  the  judgment:  and  all  per- 
sons, represented  by  the  parties,  both 
plalntifT  and  defendant,  are  '  bound 
and  concluded  as  privies  by  the  Judg- 
ment rendered.  In  the  absence  of 
fraud  in  obtaining  the  judgment 
against  the  company,  and  in  the  ab- 
sence of  a  want  of  jurisdiction  In  the 
court  wherein  the  judgnrent  was  nen- 
dered,  which  is  not  shown,  we  think 
the  complainant's  judgment  was  con- 
clusive against  the  stockholders,  un-    _.   _. , 

der  this  bill."    Cohen  v.  Toy  Oun  Mfg.  >  1089;    Selte   v.   Hi 


Co..    172    111.    A    330,   349. 

In  the  absence  of  fraud  or  mistake 
in  obtaining  Judgment  against  the 
corporation,  of  course,  the  judgment 
is  conclusive  on  the  stockholders." 
Wilson  V.  Klesel,  9  Utah  397,  408,  35 
P  488  [app  dlsm  164  U.  B.  48,  17  SCt 
124.   41   L.  ed.  422]. 

[a]  B«asona  for  role, — (1)  A 
Judgment  obtained  against  the  cor- 
poration Is  conclusive  of  Its  Indebted- 
ness to  plaintiff,  being  made  bo  by  the 
statutes  of  that  state  which  is  the 
domicile  of  the  corporation.  Dexter 
V.  Edmands,  89  Fed.  467.  (2)  The 
suit  to  enforce  the  stockholder's  lia- 
bility is  an  independent  proceeding, 
and  an  attack  herein  on  such  judg- 
ment would  be  collateral.  Donworth 
v.  Coolbaugh,  6  Iowa  300. 

Baoraes  aaaasiinr  stooUioUars  see 
Infra  |i   1665-1673. 

94.  U.  S.— Hale  V.  Hardon,  96  Fed. 
747,    37    CCA    240;    Powell    v.    Ore- 

f4°?,1"LiASV'  *'•'*  "'•  "  «'^*'^- 
towa. — Cterae  v.   Sanford,   14   Iowa 

„Kan.— Ball  v.  Reese.  58  Kan.   614, 

60  P  875,  62  AmSR  63i. 

-„Me.— Barron  v.  Paine,  88  Ue.  812, 

aZ  a.  21.0. 

Minn. — Holland  v.  Duluth  Iron 
Mm  etc.,  Co.,  65  Minn.  324,  68  NW 
60,  60  AmSR  480. 

,  Tex.— Butcher  v.  J.  I.  Case  Thresh- 
ing Mach.  Co..  (Civ.  A)  207  SW  980 

95.  Cpe  V.  Armour  Fertilizer 
Works,  237  U.  S.  413,  36  SCt  625,  59 
L.  ed.  1027;  Hinckley  v.  Kettle  River 
R.  Co.,  80  Minn.  32,  82  NW  1088; 
Holland  v.  Duluth  Iron  Mln.,  etc.. 
Co.,  65  Minn.  324,  68  NW  60,  60  AmSR 
480;  Scofleld  v.  Excelsior  Oil  C!o.. 
27  Oh.  Clr.  Ct.  347;  Cole  v.  Adams 
19  Tex.  Civ.  A,  507,  49  SW  1052. 

96.  U.     S. — Coe    V.    Armour    Fer- 
UlUer  Works,   237   U.  S.  413,  86  SCt 
626,  59  L.  ed.   1027. 
./.S?^?- — Montgomei'y    v.    Whitehead. 
40  Colo.  320,  90  P  609,  11  LRANS  230! 

Kan. — Thomas  v.  Remington  Paper 
Co.,  67  Kan.  599,  73  P  909. 

Me. — Came  v.  Brigham,  39  Me.  36: 
(Jhaflln  V.  Cummlngs,  37  Me.  76. 
_,MInn_:— Oswald  v.  Minneapolis 
Times  Co.,  65  Minn.  249,  68  NW  16. 
n,**J?;"~;;?i'°'^°'«  '•  Stevens,  123  Mo. 
If-,.^^  S^r^,";,"„SW  613,  46  AmSR 
Si*Tt*^  VJ..^-  S.  370,  ih  SCt  640, 
39  L.  ed.  736], 

tt'Ii*  Bernheimor  v.  Converse,  206 
y.  S.  616.  27  SCt  766,  61  U  63/1163. 
See  supra  note  93. 

98.  Stutz  v.  Handler,  *1  Fed.  631 
[rev  on  other  grounds  139  U.  S.  417. 
11  SCt  630,  36  L.  ed.  227].  See  infra 
note  89;  supra  note  93. 

99.  Sellg  V.  Hamilton,  284  U.  8. 
652,  34  SCt  926,  68  L.  ed.  1518  [afT 
195  Fed.  153];  Martin  v.  Wilson,  120 
Fed.  202,  58  CCA  181;  Hale  v.  Hardon, 
95  Fed.  747,  37  CCA  240;  Howarth  V. 
Ellwanger,  86  Fed.  64;  Sheaf e  v. 
Larimer,  79  Fed.  921;  Chllds  v. 
Cleaves,  95  Me.  498,  60  A  714;  Con- 
verse v.  Ayer,  197  Mass.  443,  84  NB 
98;  Howarth  v.  Lombard,  175  Mass. 
670,  66  NB  888,  49  LRA  301;  Straw, 
etc.,  Mfg.  Co.  y.  L.  D.  KUbourne  Boot, 
etc.,  Co.,  80  Minn.  126,  83  NW  36. 
See  Abbott  v.  (Joodall,  100  Me.  231, 
60  A  1080  (where  Is  was  held  that  a 
suit  brought  against  stockholders  in 
the  state  of  their  residence  and  not 
In  the  state  of  Incorporation  was  im- 
proper).    See  also  supra  note  98. 

1.  Supreme  Council  R.  A  y.  Green, 
237    U.    S.    531,   35   SCt   724,   59   L.  ed. 
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CORPORATIONS 


[§§  1653-1654 


opinions  it  is  stated  in  substance  th^t  stockholders 
are  so  privy  in  interest  in  an  action  against  the 
corporation  that  they  are  bound  by  a  judgment 
against  it.* 

[$  1654]  (c)  Character  of  Indlvldnal  UabiUty 
Son^t  to  Be  Enforced  as  Affecting  ConclosiTeneBS. 
According  to  the  weight  of  authority  the  general 
rule  applies  whether  the  suit  is  brought  against  the 
stockholder  to  enforce  a  liability  for  an  unpaid  sub- 
scription,* or  to  enforce  a  superadded  statutory  lia- 
bUity,*  or  to  satisfy  the  judgment  out  of  the  assets 
of  the  corporation  in  the  hands  of  the  stockholder." 


In  some  jurisdictions  a  judgment  rendered  against 
the  eorpMration  without  notice  to  the  stockholders 
is  only  prima  facie  evidence  of  the  amount*  and 
validity^  of  the  creditor's  claim,  when  used  in  a  suit 
against  a  stockholder  to  enforce  an  individnal  lia- 
bility other  than  for  an  unpaid  subscription. 

Liability  by  comwat.  Wlien  a  liability  was  not 
based  on  a  statute  or  charter  liability  of  the  stock- 
holders for  a  corporate  debt,  but  on  the  eonaent  of 
the  stockholders  to  be  liable  for  a  particular  debt, 
it  was  held  that  a  judgment  against  the  corporation 
in  a  suit  to  which  the  stockholders  were  not  parties 


662,  84  set  92$.  68  L.  ed.  1618;  B«rn- 
helmer  v.  Converse,  20S  TJ.  S.  616,  27 
set  765,  61  Ii.  ed.  1163;  Hanoock  Nat. 
Bank  v.  Famum,  176  U.  S.  640,  20 
set  606,  44  L.  ed.  619:  Martin  v. 
Wilson,  120  Fed.  202,  58  eCA  181; 
American  Nat.  Bank  v.  Supplee.  116 
Fed.  657,  62  CCA  293;. Ball  v.  War- 
rington, 108  Fed.  472,  47  CCA  447; 
Ball  V.  Reese,  58  Kan.  614,  60  P  876, 
62  AmSR  638;  Chllds  v.  Cleaves,  96 
Me.  498,  608,  60  A  714;  King  v.  Coch- 
ran, 76  Vt.  141,  66  A  667,  104  AmSR 
922. 

"We  understand  the  rule  to  be  .  .  . 
that  the  stockholder  is  bound  br  a, 
decree  of  a  court  of  equity  against 
the  corporation  In  enforcement  of  a 
corporate  duty,  although  not  a  party 
as  an  Individual,  but  only  through 
representation  by  the  company." 
Childs  V.  Cleaves,  supra. 

"He  Is  BO  far  a  part  of  the  corpo- 
ration that  he  is  represented  by  it 
in  the  action  against  It."  Hancock 
Nat.  Bank  v.  Famum,  176  U.  S.  640, 
643,  20  set  606,  44  L.  ed.  619. 

"The  corporation  represents  its 
stockholders  within  the  limits  of  its 
corporate  power."  Ball  •  v.  Reese, 
supra. 

[a]  OoBolnaiTMiMa  of  MisMSiac 
JnOgmant.— The  same  principle  of 
^presentation  is  Involved  In  pro- 
ceedings to  liquidate  'corporations, 
where  it  Is  held  that  the  courts  may 
make  an  assessment  on  unpaid  stock 
without  the  presence  or  personal 
service  on  stO(»hoIders.  Great  West- 
ern Tel.  Co.  V.  Purdy.  162  U.  S.  329, 
16  set  810,  40  V.  ed.  986;  Hawkins  v. 
Glenn,  131  U.  S.  319,  9  SCt  739,  S3 
li.  ed.  184;  Howarth  v.  Lombard,  176 
Mass.  670,  66  NB  888,  49  LRA  301. 
See  Infra  J  1666  text  and  note  4. 

a.  U.  S. — Hancock  Nat  Bank  v. 
Famum,  176  TJ.  S.  640,  20  SCt  506,  44 
L.  ed.  619;  Hawkins  v.  Glenn,  131  V. 
S.  819.  9  SCt  739,  83  L.  ed.  184:  Ameri- 
can Nat.  Bank  v.  Supplee,  116  Fed. 
667,  68  CCA  293;  Andrews  v.  National 
Fdy.,  etc..  Works,  76  Fed.  166,  22 
CCA  110,  36  LRA  139. 

Ky. — Calloway  v.  Glenn,  106  Ky. 
648.  49  SW  440,  20  KyL  1447. 

Me.— Abbott  V.  Ooodall,  100  Me. 
231,  60  A  1030:  MlUiken  V.  White- 
house,  49  Me.  B27. 

Minn. — Holland  ▼.  Duluth  Iron 
Min.,'etc.,  Co.,  65  Minn.  824,  68  NW 
50,  60  AmSR  480. 

S.  C. — ^Verner  y.  Simpson,  68  S. 
C.   459,   47   SB   729. 

See  also  Oaskill  ▼.  Dudley,  6  Mete. 
(Mass.)  546,  39  AmD  750,  566  (where 
the  rule  that  "every  member  of  a  cor- 
poration is  so  far  in  privy  in  interest 
In  a  suit  against  the  corporation,  tliat 
he  is  bound  by  a  Judgment  against 
it"  was  applied  to  school  districts). 

But  see  Miller  v.  White,  61  N.  T. 
187  (holding  as  to  trustees  that  "there 
is  a  privity  of  interest,  at  most,  only 
as  to  corporate  property."  This  was 
an  action  to  enforce  a  luiblllty  under 
a  penal  statute). 

"A  stockholder  Is  so  far  an  Integral 
part  of  the  corporation  that.  In  the 
view  of  the  law,  he  is  privy  to  the 
proceedings  touching  the  body  of 
which  he  Is  a  member."  Hawkins  v. 
Glenn,  131  U.  S.  319,  329,  9  SCt  739, 
33  L.  ed.  184. 

"There  Is  privity,  of  course,  be- 
tween a  corporation  and  its  share- 
holders In  respect  to  corporate  rights 
and  liabilities,  and   It  results   neces- 


sarily that  a  Judgment  or  decree 
against  a  corporate  body  is  conclu- 
sive upon  the  owners  of  stock  in  re- 
spect to  their  rights  as  shareholders. 
In  other  words  such  Judgment  or  de- 
cree Is  not  open  to  collateral  attadc 
by  a  shareholder  for  the  purposes  of 
asserting  or  protecting  his  interests 
as  a  shareholder."  Bennett  v.  Glenn, 
66  Fed.  966,  6  CCA  363. 

"The  general  holding  In  this  court 
has  been  that  a  Judgment  is  Unal  and 
conclusive  between  the  parties  and 
their  privies;  and  we  think  It  must 
be  held  that  every  stockholder  in  a 
corporation  Is  so  privy  in  Interest  in 
an  action  against  the  corporation  that 
he  is  bound  by  the  Judgment  against 
it."  American  Nat.  Bank  v.  Supplee, 
115  Fed.  667,  659,  62  CCA  293. 

"We  are  of  the  opinion  that  from 
the  nature  of  the  contract  which  the 
appellant  entered  into  when  he  be- 
came a  stockholder  In  the  company, 
he  is  a  privy  to  the  decree,  and  Is 
bound  by  It."  Calloway  v.  Glenn,  106 
Ky.  648,  654,  49  SW  440,  20  KyL  1447. 

3.  Straw,  etc.,  Mfg.  Co.  v.  L.  D. 
Kllbourne  Boot,  etc.,  Co.,  80  Minn. 
126,  88  NW  36. 

4.  Straw,  etc,  Mfg.  C!o.  v.  L.  D. 
Kllbourne  Boot,  etc.,  Co.,  80  Minn. 
125,   136,  83   NW   36. 

"In  principle,  there  can  be  no  dif- 
ference in  this  respect  between  an 
action  to  enforce  an  unpaid  subscrip- 
tion and  one  to  enforce  a  stockholder  s 
liability."  Straw,  etc.,  Mfg.  Co.  v. 
L.  D.  Kllbourne  Boot,  etc.,  (%.,  supra. 

[a]  Diaensslon  9f  the  nil«<— 
"When  we  consider  the  character  of 
stock  corporations,  and  the  powers 
and  duties  or  the  ofBcers  selected  and 
authorized  to  manage  then,  it  is 
not  an  easy  task  to  demonstrate  upon 
principle  why  a  Judgment  against 
the  body  corporate  should  sometimes 
and  under  some  circumstances  bind 
the  stockholders,  and  not  at  all  times 
and  under  all  circumstances;  or  why 
stockholders  are  privies  In  Interest, 
and  therefore  concluded  by  the  Judg- 
ment, when  their  liability  to  respond 
to  the  full  extent  of  amounts  due  on 
unpaid  subscriptions  Is  Involved,  and 
not  privies  In  Interest,  and  not  l>ound 
by  the  Judgment,  when  the  same 
creditor  undertakes  to  compel  re- 
sponse to  statutory  or  .constitutional 
liability  to  pay  the  same  Judgment. 
Both  llabiliues  are  incurred  at  the 
same  time,  and  by  the  same  act, 
namely,  by  the  act  of  subscribing  for 
stock.  The  subscriber  then  becomes 
obligated  to  pay  for  his  shares,  and 
also  to  pay  an  amount  equal  to  their 
face  value,  if  necessary,  and  his  lia- 
bility is  as  definitely  fixed  in  the 
one  case  as  In  the  other.  .  .  .  This 
liability  is  Incident  to  taking  stock, 
and  is  incurred  by  the  subscriber. 
When  subscribing  for  his  shares  and 
entering  into  the  organization,  he 
undertakes  the  responsibility  for  the 
result  of  litigation  In  which  the  cor- 
poration becomes  Involved,  to  whioh 
he  Is  not  a  party,  and  has  not  been 
given  an  opportunity  to  defend  per- 
sonally. He  Is  then  represented  by 
ofHcers  who  are  not  only  authorized 
to  take  charge  of  all  litigation,  but 
whose  duty  it  is  so  to  do:  and  why 
should  not  those  whom  the  ofBcers 
represent  be  held  privies  in  Interest, 
and  concluded  by  the  result.  In  ther 
absence  of  fraud  and  collusion? 
There   would   seem   to   be   no  middle 


ground  on  which  to  place  a  Judgment 
against  a  corporation,  and.  If  the 
stockholders  are  bound  under  any 
circumstances,  they  must  be  under 
all.  This  is  the  common  conclusion 
of  nearly  all  of  the  courts,  although 
their  reasons  are  not  always  the 
same."  Holland  v.  Duluth  Iron  Min., 
etc.,  Co..  65  Minn.  324,  330,  68  NW 
60,  60  AmSR  480. 

5.  Balnes  v.  Babcock,  96  Cal.  581, 
692,  27  P  674,  30  P  776,  29  AmSR  158. 

"A  Judgment  against  a  corpora- 
tion for  an  alleged  corporate  indebt- 
edness is  conclusive  upon  it,  and  of 
the  right  of  the  creditor  to  subject 
Its  property  to  the  satisfaction 
thereof;  and  In  the  absence  of  fraud, 
equally  conclusive  upon  the  stock- 
holder when  It  Is  sought  to  satisfy 
the  Judgment  out  of  the  assets  of 
the  corporation  In  his  hands."  Balnes 
v.  Babcock,  supra. 

"The  gre«t  weight  of  authority 
supports  the  doctrine,  that  the  Judg- 
ment, in  an  action  by  a  creditor 
against  a  corporation,  in  the  absence 
of  fraud  and  collusion,  pronounced 
by  a  court  having  Jurisdiction,  is 
conclusive  of  the  amount  and  validity 
of  the  claim  as  against  stockholders 
who  are  made  defendants  in  a  suit 
to  reach  corporate  assets  wrongfully 
Withdrawn  and  In  the  hands  of  stock- 
holders." Montgomery  v.  Whitehead, 
40  Colo.  820,  822,  80  P  509,  11  L.RANS 
230. 

OoBoluslvneas  of  Judcmmt  ia  r«»* 
•ral  see  supra  {  16b2. 

6.  American  Freehold  Land  Mortg. 
Co.  V.  Woodworth,  79  Fed.  951; 
Merchant's  Bank  v.  Chandler,  19  Wis. 
434.  See  Schaeffer  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  248  (on  a  motion  for 
an  execution  against  a  stockholder 
where  It  was  held  that  a  Judgment 
against  the  corporation  was  prima 
facie  evidence  of  corporate  existence 
to  l>e  rebutted  by  defendant  if  not  so). 

7.  Wheatley  v.  Glover,  125  Oa.  710, 
64  SB  626;  Smith  ▼.  Dixon,  ISO  Wia 
110,  186  NW  841. 

[a]  BaaaoB  f«r  nl*^— "When  a 
stockholder  is  sued  for  the  amount 
of  his  unpaid  subscription,  this  is  a 
suit  upon  a  liability  to  the  corpora- 
tion, when  he  is  sued  upon  the  in- 
dividual liability  provided  for  in  the 
charter,  It  is  not  a  liability  to  the 
corporation,  but  a  liability  to  the 
creditors.  As  to  this  liability  he  oc- 
cupies the  position  of  one  ultimately 
liable  when  some  other  person  is 
primarily  liable:  as,  for  instance,  a 
surety,  a  guarantor,  or  the  like.  When 
under  the  charter  he  is  only  sec- 
ondarily liable,  the  rules  in  reference 
to  suits  against  persons  secondarily 
liable  would  be  in  principle  applica- 
ble. A  Judgment  against  a  party  is 
generally  not  conclusive  against  a 
surety  or  guarantor,  or  other  i>erson 
secondarily  liable  onr  the  obligation. 
At  most  It  is  prima  facte  evidence  of 
the  amount  and  validity  of  the  debt." 
Wheatley  v.  Glover,  125  Oa.  710,  720, 
54  SB  626. 

[b]  Zllturtntioa. — (1)  In  a  suit  In 
equity  to  charge  stockholders  under 
the  Massachusetts  statute  declaring 
them  liable  for  such  of  its  debts  as 
may  be  contracted  before  the  capital 
is  fully  paid  it  was  held  that  a  Judg- 
ment against  the  corporation  "if  not 
conclusive  .  .  .  [was]  at  least  prima 
fade  evidence  that  the  debt  sued  on 
was  a  debt  for  which  the  corporation 
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was  not  eonelnsive  npon  the  stockholders*  as  to  the 
character  or  amonnt'"  of  the  creditor's  claim^*  as 
being  a  claim  for  which  they  consented  to  become 
liablfs," 

In  New  Ywk  the  cases  involving  the  question  of 
the  conclusiveness  of  a  judgment  against  a  corpora- 
tion rendered  without  notice  to  its  stockholders 
when  used  in  a  proceeding  to  charge  the  stockholder 
with  a  liability  to  pay  claims  against  the  corporation 
are  divided  into  four  classes  depending  upon  the 
facts  npon  which  the  liability  is  based:  (1)  Cases 
where  the  stockholder  has  in  his  possession  corpor- 
ate, assets  which  it  is  sought  to  have  applied  to  the 
payment  of  corporate  debts;  in  such  cases  the  judg- 
ment is  at  least  prima  facie  evidence  against  the 
stockh<$lder  as  to  the  creditor's  debt.^*    (2)    Cases 


where  it  is  sought  to  collect  from  the  stockholder 
the  amount  unpaid  on  his  stock  for  the  purpose  of 
applying  it  ;to  the  payment  of  claims  against  the 
corporation;  in  such  cases  the  judgment  is  compe- 
tent evidence  of  the  plaintiff's  status  as  a  creditor 
and  of  the  amount  due  him.^*  (3)  Cases  where  it 
is  sought,  to  compel  the  payment  of  a  liability  in 
addition  to  the  payment  for  his  stock  imposed  upon 
stockholders  under  special  statutory  provision,  as 
in  the  case  of  a  banking  corporation;  in  such  cases 
the  judgment  is  not  conclusive  upon  the  stockholder 
as  establishing  an  indebtedness  for  which  he  is  lia- 
ble under  the  law  creating  bis  liability,  and  proof  of 
the  orig^al  debt  is  necessary.'^"  (4)  Cases  where 
it  is  sought  to  enforce  a  liability  imposed  on  the 
stockholder  as  a  penalty  for  the  failure  to  comply 


WBS  liable."  Hawes  v.  Angrlo-Saxon 
Petroleum  Co.,  101  Mass.  386,  397. 
(2)  In  a  proceeding  against  a  stock- 
holder at  the  instance  of  a  creditor  to 
enforce  the  individual  liability  under 
the  charter,  a  judgment  against  the 
corporation  establishes  prima  facie 
the  amount  and  validity  of  the  debt. 
When  the  stockholder  was  not  a 
party  to  the  suit  against  the  corpora- 
tion and  had  no  opportunity  to  de- 
fend in  that  suit,  he  may,  by  way  of 
defense  in  the  suit  against  him,  set 
up  not  only  any  fact  which  would  ab- 
solve him  from  liability  under  the 
charter,  but  also  any  fact  which 
would  establish  that  the  corporation 
was  not  liable  upon  the  debt  which 
was  the  basis  of  the  judgment. 
Wheatley  v.  Olover,  125  Qa.  flO,  64 
SB  626. 

tcl    fiMfvttoU*  to  tatoto*  pMt- 
Mtt<— In    an    action    in    Wisconsin 


"the  plaintiff,  In  his  character  as  a 
judgment  creditor  of  a  corporation 
unable  to  collect  his  judgment  by 
execution,  asks  the  assistance  of  a 
court  of  equity  to  collect  his  judg- 
ment from  the  defendants,  who  re- 
ceived the  entire  property  of  the  cor- 
poration upon  its  dissolution,"  the 
court  said:  "Prima  facie  hla  judg- 
ment is  a  valid  judgment,  based 
upon  a  valid  Judgment  note.  In  order 
to  successfully  resist  the  collection 
of  the  judgment  the  defendants  must 
not  only  show  affirmatively  that  he 
had  no  authority  to  execute  the  judg- 
ment note,  but  that  It  would  be  un- 
just and  Inequitable  to  enforce  the 
judgment."  Smith  v.  Dixon,  160 
Wis.  110,  lis,  186  NW  841.  842. 

8,  Johnson  v.  Tennessee  Oil.  ete., 
Co.,  74  N.  J.  Bq.  32,  4B,  69  A  788. 

'T  think  that  in  an  action  of  this 
character,  where  the  liability  Is 
based,  not  on  a  statutory  or  charter 
liability  for  a  corporate  debt,  but  on 
an  assessment  consented  to  for  a  par- 
ticular purpose,  the  right  to  recover 
by  making  an  assessment  is  the  right 
of  the  company  only.  The  complain- 
ant here  seeks  to  enforce  this  right 
of  the  company  In  this  action,  and 
for  his  benefit  as  a  creditor,  and,  on 
general  principles,  I  think  the  defend- 
ants who  were  not  parties  to  the 
suit  are  not  concluded  bv  the  judg- 
ment, either  as  to  its  character  or 
amount,  as  being  a  claim  included 
in  the  assessment  they  consented  to. 
They  are  entitled  to  their  day  In 
court  on  this  question  and  to  raise 
the  questions  as  against  the  company 
or  a  creditor  claiming  through  it. 
And  the  special  circumstances  at- 
tending the  recovery  of  this  judg- 
ment deprive  it,  in  a  court  of  equity, 
of  the  character  of  conclusiveness. 
It  was  recovered  by  default,  and,  as 
appears  by  the  bill  of  particulars  and 
assessment  of  damages,  is  based  on 
an  account  stated  on  January  3d,  1903. 
.  .  .  The  judgment,  however  seems 
to  have  been  regularly  obtained, 
and  while  it  is  therefore  conclusive 
as  to  complainant's  status  as  a  judg- 
ment creditor — Minzesheimer  v.  Doo- 
little,  60  N.  J.  Bq.  394,  397.  46  A  611— 
his  right  to  have  equitable  relief  for 
the  payment  thereof,  by  reason  of 
this  special  assessment,  extends  only 
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to  the  amount  which  may  be  found 
equitably  due  from  these  defendants 
to  the  company  on  their  assess- 
ments." Johnson  v.  Tennessee  Oil, 
etc.,  Co.,  supra. 

fa]  Statiu  of  jBavmant  creditor 
only.— Where  a  judgment  against  a 
corporation  appears  to  have  been  reg- 
ularly obtained,  it  is  conclusive  m 
an  action  against  stockholders  who 
have  agreed  to  contribute  to  the  com- 
pany for  the  purpose  of  paying  the 
indebtedness  in  question,  etc.,  so  far 
as  plaintiff's  status  as  a  judgment 
creditor  Is  concerned,  althougn  his 
right  to  equitable  relief  by  reason  of 
the '  assessment  extends  only  to  the 
amount  which  may  be  found  equita- 
bly due  to  the  comrauiy  on  the  assess- 
ment. Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Eq.   32,  69  A  788. 

8.  Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Bq.  32.  69  A  788. 

10.  Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Eq.  32,  69  A  788. 

11.  Johnson  v.  Tennessee  Oil,  eta, 
Co.,  74  N.*  J.  Eq.  32,  69  A  788. 

19.  Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Eq.  32,  69  A  788. 

13.  Hastings  v.  Drew,  76  N.  T.  8 
[dlst  Miller  v.  White,  60  N.  Y.  137; 
and  McMahon  v,  Macy,  61  N.  T.  155 
as  actions  to  enforce  a  liability  under 
a  statute  highly  penal]. 

[a]  Uaraity  for  eotporate  asaeta. 
— As  to  the  cases  in  which  it  is 
sought  to  recover  from  the  stock- 
holder assets  of  the  corporation  in 
his  possession  and  have  them  applied 
to  the  i>ayment  of  claims  against  the 
corporation.  New  York  follows  the 
general  rule  in  a  modifled  form,  and 
a  judgment  against  the  corporation  In 
such  a  case  Is  at  least  prima  facie 
evidence  against  the  stockholders  as 
to  the  creditor's  debt.  Hastings  v. 
Drew,  76  N.  Y.  9  [expl  Schenck  Chem- 
ical Co.  V.  Industrial  Adv.,  etc.,  Co., 
66  Misc.  597,  121  KYS  838  to  the 
effect  that  in  that  case  the  creditor's 
suit  was  for  the  purpose  of  follow- 
ing assets  Into  the  hands  of  directors 
and  stockholders;  that  the  judgment 
establishing  plaintiff's  debt  was  held 
to  conclude  defendants  as  to  the  debt, 
but  it  was  not  admitted  for  the  pur- 
pose of  showing  that  the  defendants 
had  received  and  appropriated  cor- 
porate ^property ;  that  the  judgment 
proved  only  the  status  of  ^plaintiff  in 
the  case  and  the  amount  of  the  debt 
against  the  corporation,  and  that  de- 
fendant was  pursued  as  a  debtor  of 
the  corporation]. 

[b]  Tlia  reason  givun  for  holding 
a  corporate  judgment  conclusive  in 
this  class  of  cases  Is  that  the  prop- 
erty of  every  corporation  is  to  be  re- 
garded as  a  trust  fund  for  the  pay- 
ment of  Its  debts;  and  the  corporate 
creditors  have  a  Hen  upon  it,  and  the 
right  to  prjority  of  payment  over  any 
stockholder.  Hastings  v.  Drew,  76 
N.  Y.  9. 

14.  Stephens  v.  Fox,  83  N.  Y.  313. 
ta]   .Oorpoxatlon  oollaotlnr  olaims 

throngn  oradltor.— "Where  the  action 
is  for  the  purpose  of  collecting  a  debt 
due  the  corporation  from  the  stock- 
holder, either  by  reason  of  his  not 
having  paid  the  amount  of  his  stock, 
or  by  appropriation  of  the  funds  of 


the  company,  that  the  judgment  is 
conclusive  ui>on  the  stockholder;  that 
It  Is  simply  an  effort  of  the  corpora- 
tion, through  a  creditor,  to  enforce 
the  payment  of  its  debts  against  Its 
debtors,  and  It  is  only  sumclent  to 
that  end  to  establish  the  faot  that  a 
debt  is  owing  from  the  stockholder 
to  the  corporation."  Woodard  v.  Hol- 
land Medicine  Co.,  15  NYS  128.  132. 
21  NYCivProc  23. 

[b]  XdabiUtv  for  onpalA  stoc^^- 
In  the  class  of  cases  in  which  it  Is 
sought  to  collect  from  the  stock- 
holder the  amount  unpaid  on  his  stock 
for  the  purpose  of  applying  It  to  the 
payment  of  claims  against  a*  corpora- 
tion, a  judgment  against  the  corpora- 
tion obtained  without  notice  to  the 
stockholder  is  competent  evidence  of  ' 
plaintiff's  status  as  a  creditor  and  of 
the  amount  due  him.  Stephens  v. 
Fox,  88  N.  Yi  313  [aff  17  Hun  435; 
and  dlst  Schenck  Chemical  Co.  v.  In- 
dustrial Adv.,  etc.,  Co.,  66  Misc.  597. 
121  NYS  838]  (in  that  the  stockhold- 
er is  pursued  as  a  debtor  of  the  cor- 
poration). 

[c]  The  reason  grlTea  Is  that  the 
Creditor  Is  subrogated  to  the  claims 
of  the  corporation  against  the  stock- 
holder who  is  a  debtor  to  the  cor- 
poration to  the  amount  unpaid  on  his 
stock.  Stephens  v.  Fox,  83  N.  Y.  313. 
See  discussion  of  Stephens  v.  Fox,  88 
N.  Y.  313  in  Assets  Realization  Co.  v. 
Howard,  211  N.  Y.  430.  106  NB  680. 

[d]  Creditor  ptusnea  laOeMedneM 
to  conoratton. — "The  effect  of  Sec- 
tion 10  Is  not  to  Impose  any  penalty 
upon  the  stockholder,  or  original  lia- 
bility, but  simply  to  confer  upon  the 
creditor  of  the  corporation  the  right 
to  pursue,  for  the  satisfaction  of  his 
claim,  the  indebtedness  of  the  stock- 
holder to  the  corporation  for  his  un- 
paid subscription  .  .  .  The  cred- 
itor .  claims  through  the  i 
corporation."  Stephens  v.  Fox,  88  N. 
Y.  318,  318. 

15.  Absets  Realization  Co.  v.  How- 
ard.   211    N.    Y.    480,    106    NB    680. 

[a]  ^lability  beyond  paymant  for 
•toofc-i-In  the  class  of  cases  where  It 
is  sought  to  compel  the  payment  of 
a  liability  in  addition  to  the  payment 
for  his  stock  Imposed  upon  stockhold- 
ers in  particular  classes  of  corpora- 
tions, a  judgment  rendered  against 
the  corporation  without  .notice  to  the 
stockholder  Is  not  conclusive  upon  the 
stockholder  as  establishing  an  Indebt- 
edness for  which  he  is  liable  under 
the  law  creating  his  liability,  and 
proof  of  the  original  debt  Is  neces- 
sary. Assets  Realization  Co.  v.  How- 
ard. 211  N.  Y.  430,  106  NE  680;  As- 
sets Realization  Co.  v.  Howard,  70 
Misc.    661,    127    NYS    798. 

tb]  TlM  theory  upon  which  this 
holding  is  based  Is  that  the  stock- 
holder ought  to  have  an  opportunity 
to  compel  proof  of  the  existence  of  a 
claim  before  he  Is  compelled  to  pay 
it  Assets  Realization  Co.  v.  Howard, 
211  N.  Y.  430,  106  NB  680. 

[c]  Siaonsslon. — "It  seems  to  be 
conceded  that  this  theory  of  con- 
clusive effect  on  a  stockholder  of  a 
judgment  against  the  corporation 
opens  up  to  allow  proof  that  the  judg- 
ment was  secureo   by  fraud  or   col- 
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with  a  provision  of  law,  as  for  failure  to  file  a  oerti- 
ficate;  in  such  cases  the  judgment  is  not  conclusive 
upon  the  person  sought  to  be  held  liable.^" 

[$  1655]     (d)    Liability   on    Original   Demand. 
Although  generally  the  judgment  against  the  oor- 


poration  is  the  foundation  of  a  stiit  to  enforce  a 
stockholder's  liability,^'  under  some  statutes  the 
stockholder  is  liable  on  the  original  demand,^'  and 
a  suit  against  him  is  not  predicated  on  a  judgment 
against  the  eorppration.^*    In  sncfi  arcase  the  facts 


luslon.  But  why  confine  the  excep- 
tions to  this  class?  It  Is  of  no  ma- 
terial consequence  to  the  stockholder 
who  Is  asked  to  pay  an  unjustlfled 
judenient  whether  It  resulted  from 
fraud  or  whether  as  alleged  in  this 
case  It  was  negligently  or  Ignorantly 
allowed  to  be  entered  by  default  on 
claims  which  either  never  existed  or 
had  been  fully  paid.  What  lie  desires 
and  as  it  seems  to  me  plainly  ought 
to  have,  is  an  opportunity  to  compel 
proof  or  the  existence  of  a  claim  be- 
fore he  Is  compelled  to  pay  it."  As- 
sets Realization  Co.  v.  Howard,  211 
N.  T.  430,  442,  106  ^fB  680. 

[d]  Jrot  revMsaaUd  la  *  x—l 
••nM<— The  corporatioq  has  no  prac- 
tical Interest  In  the  stockholder'  lia- 
bility and  therefore  does  hot  In  a  real 
sense  represent  hlm._,_  Assets  Realisa- 
tion Co.  V.  Howard,  211  N.  T.  480,  106 
NE  680.  ^^      ^^ 

[e]  Oorpomtlon  liss  ao  tetaxart  to 
x«px*8«iit  stooklioMfr^— "TMs  claim 
against  a  stockholder  is  not  an  asset 
belonging  to,  or  cominK  through  or 
asserted  in  behalf  of,  the  corporation. 
It  Is  given  to  the  creditor  as  an  inde- 
pendent and  original  remedy.  The 
stockholder  In  respect  of  this  lia- 
bility Is  the  only  one  who  Is  inter- 
ested In. the  question  whether  there 
is  an  Inllebtedness;  the  corporation 
has  no  practical  interest  In  it.     The 

.  stockholder  is  not  a  proper  party  to 
the  action  brought  against  the  cor- 
I>oratlon  and  the  corporation  does 
not  in  any  direct  or  real  sense  repre- 
sent him  as  to  this  liability;  the  ex- 
tent of  its  interest  la  to  protect  the 
corporate  assets.  Therefore,  It 
romes  about  that  unless  in  the  action 
to  charge  him  the  stockholder  may 
dispute  and  try  the  issue  of  indebt- 
edness, he  may  easily  and  probably 
be  subjected  to  this  onerous  and  un- 
usual liability  and  compelled  to  pay 
an  alleged  debt,  which  never  existed 
and  which  has  never  been  contested." 
Assets  Realization  Co.  v.  Howard,  211 
M.  T.  430,  442,  105  NB  680. 

[f]  SecoBdaxT  mA  •zoapttoaal  Ua> 
tdllty. — The  stockholder's  liability  In 
Its  practical  aspects  and  consequences 
is  of  a  secondary  and  exceptional 
character.  Assets  Realization  Co.  T. 
Howard,  211  N.  T.  480,  106  NB  680. 

[g]  Slionld  ^f  roTwnaa  by  fair 
nies^— Under  a  statute  providing 
"the  stockholders  of  every  corpora- 
tion and  Joint  stock  association  for 
banking  purposes,  shall  be  indi- 
vidually responsible  to  the  amount  of 
their  respective  share  or  shares  of 
block  in  any  such  corporation  or  as- 
sociation, for  all  its  debts  and  lia- 
bilities of  every  kind,"  it  was  held 
"whatever  the  technical  nature  of  the 
liability  may  be.  there  can  be  no  ques- 
tion th&t  in  its  practical  aspects  and 
consequences  it  Is  of  a  secondary  and 
exceptional  character  which  is  de- 
veloped only  by  the'  unusual  contin- 
gency that  the  cori>oration  has  be- 
come insolvent  and  unable  to  pay  Its 
debts.  .  .  Under  such  cir- 
cumstances it  should  be  governed  by 
fair  rulrs  and  should  not  be  extended 
or  Imposed  In  violation  of  the  plain 
dictates  of  ordinary  Justice."  Assets 
Realization  Co.  v.  Howard,  211  N.  T. 
430.  439,  441,  105  NK  680. 

le.  Miller  V.  White,  BO  N.  T.  187 
Irev  57  Barb.  609,  8  AbbPrNS  62]. 

[a]  UabiUtjr  added  as  a  pauOty. 
—In  cases  where  it  Is  sought  to  en- 
force a  liability  to  pay  corporate 
debts,  imposed  on  the  stockholder  as 
a  penalty  for  the  failure  to  comply 
with  a  provision  of  law,  the  Judgment 
against  the  corporation  is  not  con- 
clusive upon  the  person  sought  to  be 
held  liable.  Miller  v.  White.  60  N.  Y. 
137  [rev  59  Barb.  434,  10  AbbPrNS 
3851  (an  action  against  directors  but 


frequently  cited  as  authority  in  cases 
involving  the  liability  of  stockhold- 
ers). 

[b]  Slnatratioa.  —  A  Judgment 
against  a  private  corporation  is  not 
conclusive  proof  of  the  debt  in  an 
action  against  the  Individual  stock- 
holders on  the  ground  that  the  cap- 
ital stock  had  not  been  fully  paid 
in,  nor  a  certificate  of  such  payment 
filed  as  prescribed  by  law,  Iiawyer  v, 
Rosebrook,  48  Hun  453,- 1  NTS  694. 

[c]  DMtslOB*  uadMr  eaiUei  atat- 
vtaa«^(l)  There  are  conflicting  de- 
cisions of  the  New  Tork  courts  as 
to  the  conclusiveoesB  of  Judgments 
against  their  corporations  when  ren- 
dered without  notice  to  the  stock- 
holders In  actions  under  former  stat- 
utes Imposing  a  liability  upon  stock- 
holders for  the  payment  of  olalms 
against  the  corporation  in  addition,  to 
the  amount  ci  stock  held  by  them. 
See  Infra  (2)-C7).  (2)  There  are  sev- 
eral opinions  in  which  the  statement 
is  made  that  such  Judgments  prima 
facie  establish  the  stockholder's  lia- 
bility, but  an  examination  shows  that 
other  Judges  participating  in  the  de- 
cision of  the  case  did  not  concur  tn 
such  statements.  See  McMahon  v. 
Macy,  61  N.  Y.  156  (where  the  Judges 
expressed  different  opinions  as  to  the 
effect  of  a  Judgment  against  a  cor- 
poration, two  holding  that  It  was  no 
evidence  of  Indebtedness  against  the 
stockholders,  and  one  that  It  was 
prima  facie  evidence,  the  case  being 
decided  on 'other  grounds);  Belmont 
V.  Coleman,  21  N.  Y.  96  [aff  14  N.  Y. 
Super.  188]  (the  opinion  states  that 
the  Judgment  recovered  against  the 
corporation  was  prima  facie  evidence 
of  indebtedness  against  the  stock- 
holders of  Indebtedness  on  the  part 
of  the  company;  three  Judges  upheld 
this  view,  and  three  refused  to  com- 
mit themselves);  Moss  v.  Averell,  10 
N.  Y.  449  [appr  Moss  v.  McCuUough, 
7  Barb.  (N.  Y.)  279]  (holding  that 
in  an  action  against  a  stookholder 
to  recover  a  debt  contracted  by  the 
corporation,  a  Judgment  previously 
recovered  against  the  corporation 
upon  the  same  demand  was  prima 
facie  evidence  of  a  debt  against  de- 
fendant subject  to  be  Impeached  for 
collusion  or  mistake.  The  decision  of 
the  Justice  writing  the  opinion  was 
based,  however,  on  evidence  of  the 
original  debt  given  at  the  trial.  The 
court  was  evenly  divided).  (3)  Sev- 
eral cases  hold  that  such  a  Judgment 
against  the  corporation  is  conclusive 
to  establish  the  stockholder's  liability 
either  prima  facie  or  In  the  absence 
of  fraud  and  collusion.  Hoagland  v. 
Bell,  36  Barb.  (N.  T.)  67;  Moss  v. 
McCullough,  7  Barb.  (N.  Y.)  279; 
Hill  V.  Spencer,  34  N.  Y.  Super.  304 
rrev  on  other  grounds  61  N.  Y.  274] ; 
Hovey  V.  Ten  Broeck,  26  N.  Y.  Super. 
316;  Conklln  v.  Purman,  67  Barb. 
484,  8  AbbPrNS  161  [afT  48  N.  T.  627]; 
Slee  V.  Bloom,  20  Johns.  (N.  Y.)  669. 
(4)  These  are  apparently  overruled. 
Assets  Realization  Co.  v.  Howard, 
211  N.  Y.  430,  443,  106  NB  680 
(where  the  court  said:  "Neither 
do  I  overlook  the  cases  cited 
by  the  learned  counsel  for  the  ap- 
pellant as  direct  authorities  for  a 
contrary  view  of  this  proposition. 
(Slee  v.  Bloom,  20  Johns.  669;  Moss 
V,  McCullough,  7  Barb.  279;  Moss  v. 
Averell,  10  N.  Y.  449;  Belmont  v. 
Coleman,  21  N.  Y.  96:  Conklln  v.  Fur- 
man,  57  Barb.  484).  It  is  to  be  noted, 
however,  that  what  was.  said  in  a 
majority  of  these  cases  on  this  point 
was  eltner  irrelevant  or  does  not  ap- 
pear to  have  been  approved  hy  a  ma- 
jority of  the  ]udf;es.  and  that  those 
cases  directly  and  really  passing  on 
the  que&tlon  must  be  regarded  as 
overruled  by  the  later  decisions  to 
which  reference  has  been  made").  (6) 


Other  cases  hold  that  such  a  Judgment 
against  the  corporation  is  not  con- 
clusive upon  a  stockholder  when  he  Is 
sought  to  be  charged  with  a  liabllltr 
under  the  New  York  statutes,  (Miller 
V.  White,  60  N.  Y.  137.  [diet  Hastings 
v.  Drew,  76  N.  Y.  9,  as  being  an 
action  to  enforce  a  liability  under  a 
statute  highly  .penal  and  In  Ciesar 
V.  Bernard,  156  App,  Div.  724,  141 
NYS  659  (afl  209  N.  Y.  670,  103  NB 
1122)  as  not  applicable  to  construc- 
tion of  remedial  statutes] ;  Lawyer 
V.  Rosebrook.  48  Hun  453,  1  NYS  694. 
See  also  Moss  v.  McCullough,  5  Hill 
(N.  Y.)  131  [dlst  Slee  v.  Bloom.  20 
Johns.  (N.  Y.)  669]),  (6)  but  the  proof 
of  the  original  Indebtedness  of  the 
corporation  must  be  made  (See  su- 
pra note  15).  (7)  These  cases  are  In 
accordance  with  the  present  New  York 
rule.  Assets  Realization  Co.  v.  How- 
ard, til  N.  Y.  430,  442,  105  NB  680 
(Where  the  court  said  "In  the  second 
place,  I  think  that  the  fair  weight  of 
authority  is  in  favor  of  this  view,  and 
that,  subject  to  a  later  statutoir 
amendment  hereafter  to  be  consid- 
ered, it  is  sustained  by  the  foUowlnr 
cases:  Moss  v.  McCullough,  5  HIU 
131;  Strong  v.  Wheaton.  38  Barb.  611; 
Miller  V.  White,  60  N.  Y.  137:  Trues- 
dell  V.  Chumar,  75  Hun  418,  27  N.  7. 
Supp.  87.  See  also  HcMuhon  v. 
Macy,  61  N.  T.  166"). 

Cd]  VoreVa  «orpozatloam>— As  to 
the  liability  of  stockholders  of  cor- 
porations Incorporated  In  states 
other  than  New  York,  the  courts  of 
New  York  follow  the  general  rule 
that  the  conclusiveness  of  a  Judg- 
ment against  the  corporation  with- 
out notice  to  the  stockholders,  in  aa 
action  to  enforce  the  stockholders' 
liability  Is  to  be  ascertained  by  ref- 
erence to  the  statutes  and  decisions 
of  the  state  of  incorporation.  Alex- 
ander y.  Donohoe,  143  N.  Y.  203,  38 
NB  263;  See  Shipman  v.  Traadwell, 
208  N.  T.  404,  102  NB  634. 

17.  American  Freehold  I<and 
Mortg.  Co.  v.  Woodworth,  79  Fed. 
961,  962;  Henderson  v.  Tumgren.  9 
Utah  432,  36  P  496.    See  infra  9  1761. 

"We  must  follow  it,  and  treat  the 
judgment  alofia,  as  the  foundation  of 
the  suit."  Warrington  v.  Ball,  9t 
Fed.  464,  466.  83  CCA  609. 

"The  shareholder  is  made  liable  to 
pajr  the  Judgment,  not  the  debt" 
American  Freehold  Land-Mortg.  C:o. 
V.  Woodworth,  supra. 

18.  Bnttner  v.  Adams,  236  Fed. 
106,  149  CCA  316:  Larrabea  v.  Bald- 
win, 35  Cat  166;  Southmayd  vr  Rusa 
3  Conn.  62;  Trlppe  v.  Huncheon,  12 
Ind.  307. 

19.  Buttner  v.  Adams,  236  Fed. 
106,  106,  149  CCA  816;  Trippe  v. 
Huncheon,  82  Ind.  307. 

"We  think  that  the  decision  of  the 
court  below  Is  based  upon  a  miscon- 
ception of  the  purpose  and  effect  of 
the  California  law  of  stockholders' 
liability.  That  state  is  one  of  the 
very  few  In  which  the  liability  of 
stockholders  is  not  oollateral  but  is 
original,  and  partakes  of  the  natura 
of  the  liability  of  partners.  The  re- 
sult is  that  an  action  at  law  lies 
'directly  against  the  shareholders  as 
against  partners  on  their  Joint  ron- 
tract,'  and  need  not  be  predicated  on 
a  Judgment  aeainst  the  corporation. 
10  C^ye.  678.  The  Constitution  of  Cui- 
ifomia  (article  12,  I  3)  provides: 
'Bach  stockholder  of  a  cori>oration, 
or  Joint  association,  shall  be  indi- 
vidually and  personally  liable  for 
such  proportion  of  all  its  debts  and 
liabilities  contracted  or  Incurred, 
during  the  time  he  was  a  stockholder, 
as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of 
the  subscribed  capital  stock,  or 
shares  of  the  corporation  or  associa- 
tion.'"    Buttner  v.  Adams,  supra. 
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of  the  original  debt  must  be  proved*"  and  the  judg- 
ment against  the  corporation'  has  no  effect  against 
a  stockholder  in  a  subsequent  proceeding,'^  unless 
by  statute  it  is  required '  that  a  judgment  be  first 
obtained  against  the  corporation  on  claims  against 
it  before  resort  is  had  to  the  stockholders  to  enforce 
their  liability  for  its  debts.  In  such  a  case  the 
judgment  has  the  effect  of  showing  that  the  judg- 
ment creditor  has  complied  with  the  requirements 
necessary  in  order  to  bring  suit  against  the  stock- 
holder.** 

Liability  not  merged  in  judgment.  Judgment 
against  the  corporation  without  notice  to  the  stock- 
holder will  not  merge  the  right  of  creditors  against 
the  stockholders.**  It  has  been  held  that  where  the 
stockholders  are  principal  debtors,  a  stockholder's 
liability  is  not  merged  so  as  to  preclude  a  subse- 
quent action  against  the  stockholder.**  It  has  been 
held,  however,  that  a  contract  debt  was  merged  in 
a  judgment  so  as  to  fix  the  date  of  a  corporate 
indebtedness  for  which  a  stockholder  was  liable,  so 
that  a  stockholder  who  parted  with  his  stock  before 
the  recovery  of  judgment  was  released  from  lia- 
bility.*' 

Judgment  no  bar  to  suit  against  stockholders.  It 
has  been  held  under  a  statute  under  Irhieh  the  stock- 


holders are  original  debtors,  that 'a  judgment  against 
the  corporation  will  not  bar  a  suit  against  a  stock- 
holder for  the  same  claim,**  but  under  a  statute 
authorizing  an  action  against  the  corporation  alone 
or  jointly  with  the  stockholders,  a  judgment  recov- 
ered in  a  suit  brought  against  the  corporation  alone 
has  been  held  a  bar.*^ 

[$  1656]  (e)  Validity  and  Katnre  of  Judgment . 
— aa.  In  General.  It  is  obvious  that  the  stock- 
holder is  not  concluded  by  a  void  judgment  against 
the  corporation,**  as  where  it  has  been  rendered 
without  jurisdiction,**  or  without  service  of  process 
on  the  corporation.***  The  original  suit  against  the 
corporation  may  be  of  such  a  character  that  the 
stockholder  will  not  be  bound  by  a  judgment  ren- 
dered therein,  as  where  the  suit  is  in  the  nature  of  a 
proceeding  in  rem,  as  to  certain  corporate  property, 
and  the  judgment  creates  no  claim  against  Ihe'cor' 
poration  or  its  other  property.*^ 

[$  1657]  bb.  Effect  of  Fraud  and  Collusion. 
In  a  proceeding  to  enforce  the  stockholder's  indi- 
vidual liability  he  may  defend  on  the  ground  that  a 
judgment  against  the  corporation  rendered  without 
notice  to  him  was  obtained  by  fraud  and  collusion 
between  the  creditors  and  the  representatives  of  the 
corporation.**     To  bring  a  particular  ease  within 


20.  Larrabee  v.  Baldwin,  35  Cal. 
155.  Kg. 

"The  JudErment  against  the  corpo- 
ration Boea  for  nothing,  without 
other  evidence  to  show  when  the 
debts  upon  which  the  recovery  was 
had  wer'e  contracted,"  Larrabee  v. 
Baldwin,  supra. 

As  to  nla  In  Haw  Toxk  Bee  supra 
f  16E4. 

ai.  Buttner  v.  Adams,  236  Fed. 
105.  149  CCA  S15:  Larrabee  v.  Bald- 
win, 35  Cal.  155;  Trlppe  v.  Huncheon, 
82  Ind.  307;  Assets  Realization  Co.  v. 
Howard,  211  N.  Y.  430,  106  NE  880: 
"Wheeler  v.  MlHer,  24  Hun  541  [aff 
90  N.  T.  3531;  Strong  v.  Wheaton,  38 
Barb.  (N.  T.)  616;  Conant  v.  Van 
Schaick,  24  Barb.   (N.  T.)   87. 

29.  Assets  Realization  Co.  v.  How- 
ard, 211  N.  Y.  430.  105  NE  680;  Kin- 
cald  V.  Dwlnelle,  69  N.  T.  548  [aff  87 
N.  T.  Super  Ct.  826] :  Shellington  v. 
Howland,  63  N.  T.  371  [quot  Hard- 
man  V.  Sage,  124  N.  Y.  26,  26,  26  NB 
354];  Strong  v.  Wheaton,  38  Barb. 
616;  Conant  v.  Van  Schaick,  24  Barb. 
(N.  T.)  87.  See  also  Wheeler  v.  Mil- 
ler, 24  Hun  641   [aff  90  N.  Y.  3531. 

2S.  Trlppe  v.  Huncheon,  82  Ind. 
307,  315:  Thomas  v.  Remington  Paper 
Co.,  67  Kan.  599,  73  P  909.  See  also 
Dodge  T.  Minnesota  Plastic  Slate 
Roonng  Co.,  16  Minn.  368. 

"We  do  not  think  the  Judgment  in 
this  case  against  the  corporation 
could  be  held  to  be  conclusive  against 
the  stockholders  when  sued  individ- 
ually for  the  debts  of  the  corpora- 
tion. It  Is  not  the  cause  of  action 
Upon  which  they  are  liable  to  be  sued. 
No  one  would  pr«tend  that  the  in- 
dividual liability  of  the  stockholder 
for  the  debts  of  the  corporation, 
which  Is  pr4mary,  would  be  merged 
In  a  Judgment  against  the  corpora- 
tion for  such  debts.  .  .  .  The  orig- 
inal indebtedness,  still  exists  as  a 
cause  of  action  against  the  stock 
holders,  notwithstanding  the  Judg- 
ment against  the  corporation,  that 
it  is  not  merged  in  such  judgment, 
and  upon  it  the  stockholders  are  in- 
dividually liable.  .  .  .  But  if  the 
Judgment  against  the  corporation  is 
to  have  the  effect  of  a  Judgment 
against  the  stockholders  individually, 
it  would  seem  that  as  to  him  the 
cause  of  action  upon  which  the  Judg- 
ment Is  rendered  must  be  held  to 
merged  in  It,  and  that  the  stockholder 
is  no  longer  liable  upon  It."  Trlppe 
V.  Huncheon,  supra. 

fa]  ninstrattMi. — Under  a  consti- 
tutional provision  that  each  stock- 
holder In  any  corporation  shall  be  lia- 
ble for  the  liabilities  of  the  corpora- 


tion to  the  amount  of  the  stock  held 
or  owned  by  him,  and  a  statute  that 
the  private  property  Of  no  stock- 
holder shall  be'  levied  on  unless  the 
stockholder,  as  well  as  the  corpora- 
tion, is  duly  served  with  process  in 
the  action,  it  has  been  held  that  these 
provisions  will  net  operate  to  pre- 
vent a  creditor  who  has  recovered 
Judgment  against  the  corporation 
alone,  establishing  its  liability  on  a 
contract,  from  maintaining  an  action 
against  a  stockholder  to  enforce  his 
individual  liability  in  case  execu- 
tion Is  returned  unsatisfied  against 
the  corporation.  Dodge  v.  Minnesota 
Plastlo  Slate  Rooflng  Co.,  16  Minn. 
368. 

24.  Buttner  v.  Adams,  236  Fed. 
105,  107,  149  CCA  315;  Young  v. 
Rosenbaum,  39  Cal.  646.  See  Charles 
V.  Young,  74   Fla.  298,  76   S  889. 

"Such  being  the  peculiar  nature  of 
the  stockholder's  liability,  we  think 
it  necessarily  follows  that  the  lia- 
bility of  the  shareholders  in  the 
present  case  is  not  merged  in  the 
Judgment,  and  that,  by  obtaining  a 
Judgment  against  the  corporation, 
the  plaintiff  has  waived  none  of  his 
rights  to  pursue  the  stockholders 
upon  their  individual  liability."  Butt- 
ner V.  Adams,  supra. 

9S.  Handrahan  v.  Cheshire  Iron 
Works,  4  Allen  396. 

[a]  ninstratlxm.— The  liability  of 
a  stockholder  for  the  debt  of  a  cor- 
poration Is  extinguished  by  the  re- 
covery of  a  Judgment  thereon  against 
the  corporation,  if  he  was  not  sum- 
moned to  appear  in  the  suit,  and 
ceased  to  be  a  stockholder  before  the 
recovery  of  the  Judgment.  Handra- 
han V.  Cheshire  Iron  Works,  4  Allen 
(Mass.)    396. 

25.  Yonng  V.  Rosenbaum,  J9  Cal. 
646,  654;  Merchants'  Bank  v.  Chand- 
ler. 19  Wis.  434. 

"The  stockholders  are  not  sureties 
of  the  corporation,  but  are  princi- 
pal debtors.  ...  A  Judgment  against 
the  corporation  does  not  extinguish 
or  suspend  the  liability  of  the  stock- 
holders, and  it  clearly  does  not  merge 
It.  The  remedy  against  the  corpora- 
tion may,  for  some  cause,  be  sus- 
pended, or,  perhaps,  barred,  without 
Impairing  the  remedy  against  the 
stockholders,  because  the  liability  of 
the  latter  is  primary,  and  is  condi- 
tional or  contingent  only  in  this, 
that  there  must  be  a  subsisting  debt 
against  the  corporation."  Young  v. 
Rosenbaum,  supra. 

[a]  IUmtr«tton<— A  seaman  em- 
ployed on  a  vessel  of  a  California  cor- 
poration was  injured.     He  recovered 


Judgment  against  the  corporation 
which  was  adjudged  bankrupt,  and 
thereupon  he  filed  a  libel  against  the 
stockholders  of  the  corporation. 
Under  the  California  constitution  it 
was  held  that  plaintiff  had  waived 
none  of  his  rights  to  pursue  the  stock- 
holders upon  their  individual  liabil- 
ity by  obtaining  a  Judgment  against 
the  corporation.  Buttner  v.  Adams, 
236  Fed.  105,  149  CCA  816. 

87.  MllroT  V.  Spurr  Mountain  Iron 
MIn.  Co.,  43  Mich.  231^  NW  287. 

[a]  ZUvstnttlon.— where  a  stat- 
ute authorized  suits  for  labor  debts 
to  be  brought  against  a  corporation 
alone  or  Jointly  with  any  or  all  of 
the  stockholders,  it  was  held  that, 
where  a  claimant  sued  the  corpora- 
tion alone  and  recovered  Judgment, 
it  is  a  bar  to  an  action  on  the  same 
debt  against  the  corporation  and 
stockholders  Jointly.  Milroy  v.  Spurr 
Mountain  Iron-Mln.  Co.,  43  Mich.  231, 
6  NW  287. 

28.  Ball  V.  Reese,  68  Kan.  614,  60 
P  875.  62  AmSR  638;  McBryan  v.  Dnl- 
versal  El.  Co.,  180  Mich.  Ill,  89  NW 
683,  97  AmSR  453. 

29.  Choat  V.  Boyd,  69  Kan.  682, 
683,  64  P  1042. 

'Vudgment  .  .  .  may  be  impeached 
for  .  .  .  want  of  Jurisdiction  by  a 
party  entitled  to  question  It"  Ball 
V.  Reese,  68  Kan.  614,  616.  60  F  876.  62 
AmSR  688. 

"It  is  elementary  law  .  .  .  that  a 
Judgment  rendered  without  Jurisdic- 
tion is  no  Judgment"  Choat  v.  Boyd, 
supra. 

30.  Missouri  Valley  Trust  Co.  v. 
St.  Joseph,  etc..  R.  Co.,  162  Ho.  A. 
168.  144  SW  611. 

31.  Sumner  v.  Marcy,  28  F.  Cas. 
No.  13,609,  3  Woodb.  &  M.  105. 

32.  tr.  S. — Martin  v.  Wilson,  120 
Fed.  202,  58  CCA  181;  Ball  v.  War- 
rington, 108  Fed.  472,  47  CCA  447; 
Brown  v.  Trail,  89  Fed.  641;  Blssit 
v.  Kentucky  River  Nav.  Co.,  16  Fed. 
853. 

Cal. — National  Carriage  Mfg.  Co. 
v.  Story,  etc.,  Commercial  Co.,  Ill 
Cal.  631,  44   P  167. 

111. — ^Farwell  v.  Great  Western  Tel. 
Co.,   161    111.   622,    44  NE  891.. 

Kan. — Choat  v.  Boyd,  69  Kan.  682, 
64  P  1042;  Ball  v.  Reese,  68  Kan.  614. 
50   P  875.   62  AmSR  638. 

Ky. — tiexington,  etc.,  R.  Co.  v. 
Bondurant,  1  Ky.   Op.  458. 

Mich. — McBryan  v.  Universal  El 
Co.,  ISO  Mich.  Ill,  89  NW  683.  97 
AmSR  468. 

Or. — Robinson  v.  Phegley.  84  Or. 
114,  168  P  1166;  Saylor  v.  Common- 


1066    [14  C.  J.] 


CORPORATIONS 


[§§  1657-1658 


the  operation  of  this  rule,  it  lias  been  held  that  a 
stoekholder  mnst  show  that  the  judgment  against 
the  corporation  was  concocted  in  fraud,*'  or  that 
fraud  was  practiced  in  the  very  act  of  obtaining 
the  judgment,**  not  merely  that  a  judgment  was  ob- 
tained on  false  evidence*'  or  a  foi^d  instrument  on 
the  trial.**  Failure  to  defend  a  suit  upon  a  mani- 
festly just  claim  does  not  indicate  fraud  or  eolla- 
sion.*^  It  had  been  stated  that  a  judgment  against 
the  corporation,  when  used  in  an  action  to  enforce 

wealth  Iny.,  etc.,  Co.,  S8  Or.  204,  62 
P  662. 

Utah. — ^Vnison  v.  Kiesel,  9  Utah 
897,  36  P  488  [app  dlsm  1«4  U.  a  248, 
17  set  124,  41  L.  ed.  422]. 

Ont. — ^Harvey  v.  Harrex,  9  Ont.  A. 

See  also  Hinckley  v.  Kettle  lUver 
R.  Co..  80  Minn.  82,  82  NW  1088  (stat- 


a  stockholder's  liability,  even  if  obtained  by  fraad 
and  collusion,  is  prima  facie  valid.*' 
I    How  available*    Fraud  is'  an  available  defense  at 
law.*'    The  stockholders-  may    also    obtain   fdiet 
through  equitable  proceedings.*** 

[$  1658J  CO.  Default  Judgments.  In  the  ab- 
sence of  fraud  and  sollusion  a  judgment  obtained 
by  default  against  a  corporation  in  a  suit  to  which 
the  stockholders 'are  not  made  parties  has  been  held 
conclusive  of  the  liability    of    the    stockholder,*^ 


Ing  the  general  rule  "that  any  JudK- 
ment  mas  be  Impeached  for  fraud," 
but   holding  the   case   did   not  come 


within  the  rule). 

"[Judgment]  may  be  impeached  for 
fraud  ...  by  any  party  entitled  to 
question  it."  Ball  v.  Reese,  68  Kan. 
614,  618,  50  P  875,  62  AmSR  688. 

"TO  bind  one  by  a  Judgment  to 
which  he  Is  not  a  party,  as  provided 
for  by  the  statute,  is  barely  toler- 
able. To  bind  him  by^such  a  judg- 
ment obtained  by  fraudulent  col- 
lusion (as  here  averred)  would  be  in- 
tolerable." Warrington  t.  Ball.  90 
Fed.  464,  466,  38  CX^  609. 

"It  is  .  .  .  fundamental  that  a 
parties  who  knew  of  the  existence  of 
judgment  obtained  by  fraud  may  be 
attacked  and  defeated  by  any  one 
against  whom  It  Is  sought  to  be  en- 
forced." Cheat  V.  Boyd,  69  Kan.  682, 
683,  64  P  1012  (this  was  a  motion  for 
execution  against  a  stockholder  on  a 
judgment  rendered  against  his  corpo- 
ration). 

"But,  while  a  judgment  figalnst 
the  corporation  la  olnding  upon  and 
conclusive  as  against  the  stockhold- 
ers In  a  suit  to  subject  the  unpaid 
balance  due  from  them  on  their  sub- 
scription to  the  capital  stock  to  the 
payment  thereof,  yet  .  .  .  the  stock- 
holder may  In  sucn  a  proceeding  go 
behind  the  judgment,  and  impeach  it 
for  fraud.  ...  It  Is  immaterial,  as 
we  view  It,  whether  the  attack  in  this 
case  Is  strictly  direct  or  collateral. 
The  suit  Is  Instituted  for  the  purpose 
of  enforcing  the  judgment  agunst 
persons  who  were  not  actually  iHtrties 
to  the  record  on  which  it  was  ren- 
dered, and  we  cannot  perceive  why 
they  should  not  be  allowed  to  set  up, 
by  way  of  answer,  as  a  reason  why 
it  should  not  be  enforced  against 
them,  that  it  was  obtained  by  fraud 
and  especially,  that  it  is  invalid  on 
its  face."  Saylor  v.  Commonwealth 
Inv.,  etc.,  Co.,  38  Or.  204,  62  P  662. 

[a]  8ervlo«  of  yrooesB^'lt  fol- 
lows, of  course.  In  this  supplemental 
suit,  that  such  actionable  fraud  as 
would  show  that  the  original  de- 
fendants or  privies  were  damaged  by 
a  fraudulent  substituted  service  by 
parties  who  knew  of  the  existence  of 
ofllcers  of  the  coiApany,  upon  whom 
actual  service  might  have  been  made, 
with  an  Intent  to  prevent  an  appear- 


ance and  to  obtain  judgment,  ought 
to  annul  the  judgment."  Hinckley 
V.   Kettle   River  R.  Co.;  80  Minn.   82, 


38;  82  NW  1088  (holding  that  the 
case  did  not  come  within  the  rule), 
[b]  ninstntlons.— (1)  In  a  suit 
by  a  judgment  creditor  of  a  corpora- 
tion, who  was  also  a  stockholder,  to 
subject  unpaid  subscriptions  made 
by  other  stockholders,  it  appeared 
that,  for  some  time  prior  to  the  ren- 
dition of  -complainant's  judirment, 
defendants  and  the  other  stockhold- 
ers of  the  corporation,  except  com- 
plainant, had  denied  the  validity  of 
their  subscriptions,  and  refused  to 
participate  In  the  manaeement  of  the 
corporation,  and  thereafter  complain- 
ant, by  virtue  of  the  stock  he  held, 
had  assumed  the  exclusive  manage- 
ment and   control   of  the  corporation 


and  Its  affairs,  and  elected  its  board 
of  'directors,  that  the  action  he 
brought  against  the  corporation,  in 
which  his  judgment  was  rendered, 
was  defended  by  one  of  the  directors 
whom  he  had  elected,  that  It  was 
brought  to  trial  three  months  and  six 
days  after  Its  commencement,  was 
tried  upon  a  false  copy  of  the  con- 
tract sued  on.  In  the  absence  of  ma- 
terial and  Important  witnesses  for 
the  defense,  and  resulted  In  a  judg- 
ment largely  in  excess  of  the  amount 
due.  It  was  held  that  such  Judgment 
was  collusive  and  fraudulent,  and  not 
conclusive  against  defendant  stock- 
holders of  the  amount  due  complain- 
ant. Blssit  V.  Kentucky  River  Nay. 
Co.,    16    Fed.    868.      (2)    Where    the 

firesldent  and  secretary  of  a  corpora- 
ion,  without  authority  or  knowledge 
of  the  board  of  directors,  executed  a 
note  of  the  corporation  to  the  presi- 
dent, on  which  a  default  judgment 
was  subsequently  rendered  against 
the  corporation  after  service  on  the 
president,  the  stockholders  of  the 
corporation  were  not  estopped  from 
attacking  the  validity  of  such  judg- 
ment' In  an  action  against  them  by 
the  assignee  to  enforce  Its  payment 
out  of  unpaid  subscriptions.  Saylor 
V.  Commonwealth  Inv.,  etc,  Co.,  38 
Or.  204.  62  P  662.  (8)  A  judgment 
against  a  corporation  for  an  amount 
largely  in  excess  of  plaintiff's  claim, 
entered  by  consent  of  its  presidenc, 
who  had  himself  acquired  an  inter- 
est therein,  is  not  conclusive  on  the 
stoclcholders  in  an  action  brought 
against  them  to  enforce  liability  on 
their  unpaid  subscriptions^  and  they 
may,  in  such  action,  contest  the  claim 
on  which  the  judgment  is  founded. 
Wilson  v.  Kiesel,  9  Utah  397,  36  P 
488  tatt  dism  164  n.  S.  248,  17  SCt 
124,  41  li.  ed.  4221.  (4)  The  stock- 
holder under  a  plea  that  the  Judg- 
ment was  obtained  by  fraud  was  en- 
titled to  set  up  as  a  defense  that  the 
company  had  not  in  the  original  suit 
been  serveid  with  process,  the  per- 
son serving  as  secretary  not  being 
such  officer.  Harvey  v.  ]ffiurvey,  9 
Ont.  A.  91. 

TxaxM  and  ooUbbIob  Mswally  see 
Judgments   123   Cyo  10971. 

33.  Nichols  v.  Stevens,  128  Mo.  96, 
116,  26  8W  678,  27  SW  618,  46  AmSR 
614  raff  157  U.  S.  870,  16  ^Ct  640.  39 
li.  ed.  736], 

"There  was  no  fraud  proved  at 
the  trial,  nor  does  the  .  .  .  defense 
.  .  .  show  that  the  judgment  against 
the  corporation  was  concocted  in 
fraud;  that  fraud  was  practiced  in 
the  very  act  of'  obtaining  the  judg- 
ment. The  fraud  .  .  .  must  be  ac- 
tive fraud  must  be  active  fraud  aa 
contradistinguished  from  a  judgment 
obtained  on  false  evidence  or  a  forged 
Instrument  bn  the  trial."  Nichols  v. 
Stevens,  supra. 

34b  American  Nat.  Bank  v.  Sup- 
plee,  116  Fed.  667,  659,  62  CCA  298; 
Nichols  ▼.  Stevens,  123  Mo.  96.  25  SW 
578,  27  SW  618,  46  AmSR  614  Vaff  157 
U.  S.  370,  16  S<it  «40,  89  L.  ed.7861. 

"It  thus  appears  that  In  the  ab- 
sence of  fraud  and  collusion'  the 
Judgment  recovered  against  the 
Kansas  corporation  is  not  liable  to 
attack  here.  It  Is  not  sufficient  that 
there  be  fraud  on  the  part  of  'he  de- 
fendant alone.  The  court  in  Kansas 
having  jurisdiction  over  both  the 
parties  and  the  subject-matter,  it  Is 
necessary  that  the  judgment  should 
have  been  procured  by  fraud  and  col- 
luRlon    In   order   that   such    Judgment 


may  be  held  open  to  attack  by  stock- 
holders of  the  Kansas  corporation." 
American  Nat.  Bank  v.  Supplee, 
supra, 

[a]  ZUnstxktlOB..— Where  a  Judg- 
ment was  obtained  against  one  of 
two  corporations  incorporated  in  dif- 
ferent states  with  simflar  names  and 
common  officers,  it  will  be  upheld 
In  an  action  against  a  stockholder  on 
his  statutory  liability  unless  it  Is 
shown  that  the  plaintUt  creditor  waa 
guilty  of  some  fraud  or  collusion  in 
obtaining  the  Judgment  agralnst  that 
Instead  of  the  other  corporation. 
American  Nat.  Bank  v.  Supplee,  116 
Fed.  667,  62  CCA  393. 

38.  Nichols  v.  Stevena.  12S  Mo.  »«, 
26  SW  678,  27  SW  618.  46  AmSR  6l{ 
[att  167  U.  S.  370,  Is  SCt  640.  89  L. 
ed.  736].  See  also  U.  S.  v.  Throck- 
morton, 98  U.  S.  61.  26  !•.  ed.  98  (on 
the  general  proposition  that  the  court 
wlU  not  set  aside  a  judgment  because 
it  is  founded  on  a  fraudulent  instru- 
mmt,  or  perjured  evidence). 

M.  Nichols  V.  Stevens.  128  Mo.  M, 
26  SW  678,  27  SW  613.  46  AmSR  514 
(att  167  U.  a  870,  16  BCt  <40.  *9  I^ 
ed.  736). 

37.  Stefllns  V.  Oomey,  61  Ean. 
292,  295,  69  P  726. 

"The  fact  that  the  officers  of  the 
corporation  did  not  file  an  answer,  or 
resist  the  obtaining  of  the  judgment 
Against  the  corporation  upon  a  mani- 
festly Just  claim,  does  not  indicate 
fraud  or  collusion."  Stefflns  v.  Out- 
ney,  supra.  _ 

38.  Ball  y.  Reese.  Z8  Kan.  814,  EO 
P  875,  62  AmSR  638.     , 

"Prima  facie,  the'  judgment  is 
valid,  even  if  obtained  by  collusion 
and  fraud."    Ball  y.  Reese,  supra. 

33.  Warrington  v.  E^l,  90  Fed. 
464,  83  CCA  609;  Wilson  y.  Kiesel.  9 
UUh  397,  408,  36  P  488  [aff  dlsm  164 
U.  S.  248,  17  8(n  184,  41  U  ed.  422]; 
King  y.  Cochran,  76  VL  141,  160.  56 
A  667,  104  AmSR  922. 

"And  the  Judgment  may  be  im- 
peached for  fraud  or  eouusioaby 
cross  bin  in  the  action  upon  It."  Wil- 
son V.  Kiesel,  supra. 

"He  could  ImpMtch  the  record  only 
for  fraud,  and  that  he  ean  do  in  a 
court  of  law."  King  y.  Ooehraa. 
supra. 

[a]  Xllnstzatloa. — Fraud  being  an 
available  defense  at  law,  a  stock- 
holder sued  upon  a  judgment  against 
the  corporation,  to  which  he  was  not 
a  party,  may  allege  fraud  in  the  pro- 
curing of  such  Judgment  as  a  defense, 
and  is  not  required  to  bring  a  suit  in 
equity  to  set  it  aside.  Such  a  de- 
fense Is  no  more  a  collateral  attack 
upon  the  judgment  than  a  suit  in 
equity  would  be.  Warrington  v.  Ball. 
90  Fed.  464,  88  CCA  609.    ,  _    ^    ... 

40.  Wilson  V.  Kiesel.  >  Utah  897, 
408,  36  P  488  [app  dlsm  164  V.  3. 
248.  17  S(3t  124,  41  L.  ed.  4221. 

"But  if  the  Judgment  ag^nst  the 
corporation  was  obtained  by  fraud  or 
through  collusion  with  the  company's 
agents,  the  stockholders  may  obtain 
relief  through  equitable  proceed- 
ings."    Wilson  y.  Kiesel,  supra. 

41.  Borland  v.  Haven,  87  Fed.  294, 
13  Sawy.  661  Japp  dlsm  169  U.  a 
256  mem,  15  SCft  1039  mem,  40  !•.  ed. 
140  meml:  Holland  v.  Duluth  Iron 
Mm.,  etc.,  Co.,  66  Minn.  824,  68  NW 
60,  60  AmSR  480:  Nichols  y.  Stevens, 
123  Mo.  96,  25  SW  578,  27  SW  «1S.  45 
AmSR  614  [aff  167  U.  S.  870.  16  SCt 
640;  39  I.,  ed.  786] ;  Oreen  T.  Ntxon. 
23  Beav.  530,  53  Reprint  208.  See 
Holyoke    Bank    v.    ChiodmaB    Paper 
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bat  where  none  of  the  ofiSeers  of  the  corporation 
eonld  defend  its  interests,  a  judgment  by  default 
vaa  not  held  oonolusive  upon  the  stockholders.'' 

[$  1659]  dd.  Prior  Dissolution  of  Owporation. 
k  judgment  obtained  agunst  a  eotporation  after 
its  dissolution  without  notice  to  the  stockholders  is 
not  conclusive  upon  a  stockholder  in  a  proceeding 
to  enforce  his  individual  liability,  in  the  sense  that 
it  cannot  be  reexamined,  to  determine  whether  the 
claim  upon  which  it  is  founded  is  one  for  which  the 
stockholder  is  liable,"  unless  the  stockholder  is 
estopped  to  attack  the  validity  of  the  judgment,** 
as  where  a  stockholder  who  was  also  an  officer  of 
the  company  verified  the  answer  in  a  suit  against 
the  company  and  defended  it  as  though  the  corpora- 
tion were  in  ezistenoe.*''  But  a  judgment  obtained 
against  I  a  corporation  after  it  has  ceased  to  trans- 
act business  and  after  its  affairs 'have  been  wound 
up  by  its  members,  without  taking  proceedings  to 
dissolve  the  corporation,  is  conclusive  on  the  stock- 
holders.** 

By  statutory  authority  suits  may  be  maintained 
against  the  corporation  after  dissolution,  a  judg- 
ment in  which  will  be  conclusive  upon  tiie  stock- 
holder.*^ 

[i  1660]  ea.  InsolTency  or  Bankraptcy  of  Oor- 
poratioQ.  Insolvency*^  or  bankn4>tcy*'  of  a  cor- 
poration will  not  prevent  the  recovery  of  a  jadg^ 
ment  against  it  which  will  be  conclusive  upon  the 

V.tg.  Co..  9  Cnsh.  (Ma8&)  676 
(in  an  action  aeainst  a  corporation 
and  some  of  its  stockholders  to 
charge  them  individually.  If  the  cor- 
poration admits  its  own  liability  by 
default  a  stockholder  cannot  in  his 
own  defense  deny  such  liability,  it 
being  held  that  the  statute  under 
which  he  was  made  a  party  intended 
the  question  of  his  status  as'a  stock- 
holder to  be  open  to  him  only  as  a 
defense):  Farnum  v.  Ballard  Vale 
Mach.  Shop,  12  Cush.  (Mass.)  507 
(with  facts  similar  to  Holyoke  Bank 
V.  Qoodman  Paper  IStg.  Co.,  9  Cu.sh. 
(Mass.)  S76);  In  re  South  ICssex 
Estuary  CJo.,  L.  R.  11  E!q.  157.  B\it 
see  Saylor  v.  CItommon wealth  Inv 
etc.  Co.,  38  Or.  204.  218,  62  P  662  ("It 
was  a  ludgment  by  default, based  upon 
a  service  made  upon  White,  the  per- 
son who  executed  the  contract,  In 
whose  favor  it  was  made,  and  who 
was  liable  thereon  as  an  Indorser.  We 
have,  therefore,  an  attempt  to  en- 
force aealnst  the  stockholders  of  a 
corporation  a  Judgment  recoveroil  by 
default  upon  a  contract  made  by  tliu 
president  with  himself  as  individual, 
and  based  upon  the  service  of  pro- 
cess upon  him.  In  our  opinion,  such 
a  judgment  is  prima  facie  fraudulent 
and  void  upon  its  face,  as  agalnRt  the 
defendant  stockholders,  and  they  are 
entitled  to  make  such  defense  In  a 
suit   of  this   character"). 

49.  Doak  ▼.  Stahlman,  (Tenn.  CTh. 
A.)  58  SW  741.  __ 

[a]  Illustration,  ■where  a  "gar- 
nishment bill"  is  brought  against  an 
Insolvent  corporation  and  against  a 
stockholder  thereof  to  recover  a  sub- 
scription due  from  him  to  the  insolv- 
ent corporation,  it  has  been  held  that 
a  pro  confesso  Judgment  against  the 
corporation  la  not  conclusive  against 
the  stockholder,  where  none  of  the 
otClcers  of  the  corporation  can  or  will 
defend  its  Intereata.  Doak  v.  Stahl- 
man. (Tenn.  Ch.  A.)  68  SW  741. 

43.  Whitman  v.  Cox.  26  Me.  335. 
See  Musson  v.  Richardson.  11  Rob. 
(La.)  87;  Hardman  v.  Sage,  124  N.  Y. 
25,  26  NB  854;  Klncald  V.  Dwlnelle, 
69  N.  Y.  548. 

"The  indlvtanal  liability  of  the 
vtockholdera,  as  imposed  by  and  ex- 
preBHea  In  the  statute,  is  Indeed  for 
all  the  contracts,  debts  and  engac^c- 
ments  of  such  association,  but  that 
must  be  restricted  in  its  meaning  to 
such  contracts,  debts  and  eAf;apc- 
ments  as  have  been  duly  contracted 


stockholders.*"*  It  has  been  held,  however,  that  a 
judgment  against  a  bank  in  process  of  liquidation, 
in  an  action  commenced  after  the  appointment  of  a 
receiver,  did  not  preclude  an  inquiry  by  a  court  of 
equity  in  another  stat^  as  to  whether  the  cause  of 
action  was  one  for  which  the  stockholder  was  lia- 
ble,"^ as  during  liquidation  the  receiver  and  officers  ' 
of  the  corporation  did  not  represent  the  stockhold- 
ers except  in  so  far  as  it  was  necessary  to  liquidate 
the  assets  and  settle  up  the  affairs  of  the  corporar 
tion.»« 

[$  1661]  (f)  Persons  Concluded.  A  judgment 
against  the  corporation  rendered  without  notice  to 
the  stockholder  is  not  only  conclusive  upon  persons 
who  are  stockholders  at  the  time  but  has  also  been 
held  conclusive  upon  other  pertoiis  not  actually 
stockholders.^*  Former  stockholders  who  have 
parted  with  the  title  to  stock  of  the  corporation, 
may  be  concluded  as  stockholders  by  virtue  of  a 
rule  of  the  corporation  forbidding  a  transfer  on  its 
books  while  an  unpaid  assessment  exists  or  by  a 
statute.'* 

Pledgees  of  stock.  A  pledgee,  holding  stock  as 
collateral  security  for  the  debt  of  a  stockholder, 
where  the  stock  has  been  transferred  to  the  name  of 
the  pledgee  on  the  books  of  the  corporation,  may  be 
held  concluded  as  a  stockholder  by  a  judgment  ren- 
dered against  the  corporation  without  notice  to 
him,'*"  but  not  where  the  stock  was  caused  to  be 


io  the  ordinary  course  of  its  busi- 
ness. That  business  ceased  when  the 
bank  went  into  liquidation;  after  that 
there  was  no  authority  on  the  part 
of  the  offlcers  of  the  bank  to  trans- 
act any  business  in  the  name  of  the 
bank  so  as  to  blHH  its  shareholders, 
except  that  which  Is  Implied  in  the 
duty  of  liquidation,  unless  such 
authority  had  been  expressly  confer- 
red by  the  shareholders.  .  .  .  Every 
creditor  of  the  bank,  receiving  its 
assets  under  such  circumstances, 
knows  the  fact  of  liquidation,  and  is 
chargeable  with  knowledge  of  its  con^ 
sequences;  he  takes  the  assets  re- 
ceived at  his  own  peril,  he  is  dealing 
with  offlcers  of  the  bank  only  for  the 
purpose  of  winding  up  its  affairs.  .  .  . 
As  the  suit  in  which  that  Judgment 
was  recovered  was  not  commenced 
until  .  .  .  more  than  three  years  after 
the  Manufacturers'  Bank  went  into 
liquidation,  the  Judgment  aeralnst  the 
corporation  was  not  binding  on  the 
stockholders  in  the  sense  that  it  could 
not  be  reexamined."  Schrader  v. 
Manufacturers'  Nat.  Bank,  188  U.  S. 
67,  10  set  288,  33  Ij.  ed.  664. 

44.  Llewellyn  Iron  Works  ▼. 
Abbott  Kinney  Co.,  172  CaL  810,  166 
P  986  ' 

46. '  Llewellyn  Iron  Works  v. 
Abbott  Kinney  Co.,  172  C!al.  210.  155 
P  986. 

[a]  Xlluatratloa.— An  offlcer  of 
the  corporation  who  Is  also  a  share- 
holder Is  estopped  from  asserting  the 
Invalidity  of  a  Judgment  by  verify- 
ing the  answer  and  defending  the  ac- 
tion on  the  merits  concealing  the  tact 
that  the  corooration  has  ceased  to  ex- 
ist. A  stockholder  corporation  may 
likewise  be  estopped  if  but  the  instru- 
mentality through  which  an  individ- 
ual transacts  business,  but  not  merely 
because  of  the  knowledge  or  conduct 
of  its  officers.  Llewellyn  Iron  Works 
v.  Abbott  Kinney  Co..  172  CaL  210, 
165  P  986. 

46.  Heggle  v.  People's  BIdg.,  et&, 
Assoc  107  N.  C.  681,  12  SB  276. 

47.  Butcher  v.  J.  L  C!ase  Threshing 
Mach.  tJo.,  (Tex.  Civ.  A.)  207  SW  980; 
Hamilton  v.  Olenn.  85  Va.  901,  9  SB 
129 

[°al  ZUuatratloa.— A  court  of 
equity,  at  the  suit  of  creditors  of  an 
Insolvent  corporation  which  has  made 
an  assignment,  but  which  by  statute 
still  exists  as  a  corporation  for  the 
purpose  of  collecting  debts  and  en- 
forcing its  liabilities,   in  which  suit 


the  cori>oration  and  the  trustees  are 
made  parties  defendant,  may  by  its 
decree  direct  a  stock  assessment  for 
the  benefit  of  creditors,  which  will 
bind  stockholders  who  are  not  indi- 
vidually parties  to  the  suit.  Olenn  v. 
Liggett.  136  U.  S.  683,  10  SCt  867,  84 
L.  ed.  262  [rev  28  Fed.  907]:  Haw- 
kins V.  Olenn,  181  U.  S.  819,  9  SCt  789, 
88  U  ed.  184. 

48.  Hale  v.  Harden,  95  Fed  747. 
87  CCA  240  [rev  89  Fed.  288]. 

[a]  Beaaoa  for  ml*.— "As  said, 
we  fail  to  discover  any  reasonable  dis- 
tinction between  the  rule  of  conclu- 
siveness, in  respect  to  a  Judgment  for 
Indebtedness  against  a  going  corpor- 
ation represented  by  directors,  which 
is  established  by  repeated  authoritleii. 
and  a  Ja4gment  or  decree  against  an 
insolvent  corporation  represented  by 
a  general  receiver,  who  is  the  quasi 
Judicial  successor  of  the  corporation 
and  its  interests,  and  whose  duty  it 
la,  under  the  power  and  authority  of 
the  court  to  protect  and  care  for  the 
corporate  estate,  and,  as  an  incident 
thereto,  to  resist  unwarrantable 
claims  against  the  corporation,  in  the 
interest  of  all  the  creditors  and  all 
the  stockholders.  In  the  one  case 
the  stockholder  is  represented  by  the 
offlcers  ,  of  the  corporation,  and  in 
the  other  by  the  general*  receiver, 
who,  under  the  authority  and  the 
decree  of  the  court,  has  become  the 
lawful  and  controlling  successor  of 
the  corporation  and  its  interests." 
Hale  V.  Harden.  96  Fed.  747.  767,  87 
CCA  240  [rev  89  Fed.  283]. 

49.  Fourth  Nat.  Bank  v.  Fraack- 
lyn,  120  U.  S.  747,  7  SCt  767.  80  L. 
ed.  826. 

60.  Hale  v.  Hardon.  95  Fed.  747. 
87  CCA  240. 

61.  Covell  V.  Fowler.  144  Fed.  635. 
[a]     ninstratioa.  —  A     Judgment 

against  a  bank  in  process  of  liquida- 
tion In  an  action  commenced  after  the 
appointment  of  a  receiver  does  not 
preclude  inquiry  by  a  court  of  equity 
in  another  state  as  to  whether  the 
right  of  action  binds  stockholders. 
Covell  V.  Fowler,  144  Fed.  636. 
82.     Covell  V.  Fowler,  144  Fed.  536. 

63.  See  cases  infra  this  section. 

64.  Borland  v.  Haven,  37  Fed.  894, 
13  Sawy,  551  [app  dlsm  169  U.  S. 
266  mem,  16  S(3t  1039  mem,  40  L.  ed. 
140   mem], 

66.  Selig  V.  Hamilton,  234  U.  S. 
662,  84  SCt  926,  68  L.  ed.  1618; 
Andrews     v.     National     Fdy..     etc.. 
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transferred  by  the  oorporation  as  collateral  to  a 
liability  of  the  oorporation,  the  stockholders  trans- 
ferring their  stock  merely  to  enable  the  company  to 
keep  its  obligation.''* 

Agents  or  trustees.  It  has  been  stated  that  one 
to  whom  stock  is  issued  by  the  corporation  and  who 
has  it  placed  in  his  name  on  the  corporation  books 
is  bound  by  a  jndgment  against  the  corporation 
withont  notice  to  him/  and  this  whether  he  was  in 
fact  ah  agent  or  trustee  for  the  real  owner.''^ 

Stockholders  in  possession  of  assets.  A  stock- 
holder may  also  be  conclnded  by  a  jndgment  not 
alone  by  reason  of  his  status  as  a  stockholder  but 
because  of  some  wrong  committed,  as  where  the 
assets  of  the  ,  corporation  have  been  distributed 
among  the  stockholders  without  first  making  provis- 
ion for  the  payment  of  corporate  liabilities.'^  In 
<<nch  a  case  a  stockholder  having  assets  of  the  cor- 
poration in  his  possession  is  concluded  by  the  jndg- 
ment against  the  oorporation." 

Estate  of  deceased  stockholder.  It  would  seem 
that  under  the  general  rule  the  estate  of  a  deceased 
stockholder  would  be  concluded  by  a  judgment  as 
the  estate  succeeds  to  the  stock,  subject  -to  any 
liability  existing  in  connection  with  it.*** 

OondnsiTe  upon  judgment  creditor.  Where  a 
judgment,  in  a  proceeding  to  which  the  stockholders 
are  not  parties,  grants  specific  relief  to  the  judg- 
ment creditor,  the  terms  of  the  judgment  may  pre; 
vent  him  from  enforcing  the  liability  of  the  stock- 
holders in  a  later  proceeding.  Thus  where  a  decree 
gave  complainants  the  right  to  avoid  a  conveyance 
or,  in  the  alternative,  to  subject  the  proceeds  to  the 
payment  of  their  claims,  it  was  held  res  judicata  as 
against  their  claim  to  a  personal  decree  against 
stockholders  to  oharee  them  on  their  statutory 
liability.*' 

[(  1662]  (g)  Mattors  Oonclnded  and  Defenses 
Available.*'  The  judgment  against  the  co;:poration 
is   conclusive    ufpn   stockholders    as   to    corporate 


a£Fain  such  as  the  existence  of  the  liabUity  of  the 
corporation,  the  amount  of  the  liability,  the  validity 
of  the  claims  against  the  ecgrporation,  and  other 
matters  which  might  have  been  urged  by  the  cor- 
poration as  a  defitnse  to  the  action  brought  against 
it.**  A  stockholder  is  not  conclnded  by  a  jndgment 
against  the  oorporation  rendered  in  a  proceeding 
to  which  he  is  not  a  party,  as  to  questions  affecting 
his  ultimate  individual  liability  to  pay  the  claim 
against  the  corporation.**  When  sued  to  enforce  a 
liability  foimded  on  such  a  judgment  one  sued  as  a 
stockholder  may  set  up  any  defense  personal  to  him- 
nelf  to  show  that  he  is  not  liable  to  pay  the  claim 
against  the  corporation.**  A  stockholder  may  de- 
fend on  the  ground  that  he  has  already  discharged 
the  full  measure  of  his  liability  by  pa3rment  to 
Other  creditors  of  the  corporation;**  that  his 'lia- 
bility ceased  because  of  the  bar  of  the  statute  of 
limitations;*^  that  stock  claimed  to  be  not  full  paid 
was  issued  as  a  dividend;**  that  his  stock  was  sold 
and  transferred  and  liability  was  assumed  and  suc- 
ceeded to  by  another;""  or  that  he  was  not  a  stock- 
holder at  the  time  the  liability  attached,'"'  or  was 
not  the  holder  of  as'  many  shares  as  claimed  ;''^  but 
in  some  states  by  statute  a  stockholder  remains  lia- 
ble for  certain  debts  of  the  corporation,  notwith- 
standing a  transfer  of  his  stoek,^*  and  in  such  ft 
t!Bse  a  stockholder  has  been  held  conclnded  by  a 
jndgment  against  the  corporation  rendered  without 
notice  to  him.''*  A  stockholder  has  also  been  held 
concluded  by  such  a  judgment  in  cases  where  he  has 
parted  with  his  stock  but  has  failed  to  have  the 
transfer  voted  on  the  books  of  the  company .''* 

Character  of  claim  agabist  corporation.  Th<> 
jndgment  against  the  corporation  is  not  conclusive 
upon  the  stockholder  in  *a  subsequent  proceeding  to 
enforce  his  liability  to  pay  claims  a^inst  the  cor- 
poration, if  the  original  debt  or  liability  upon  which 
the  corporate  debt  is  founded  was  not  of  the  char- 
acter contemplated  by  the  statute  defining  the  stock- 


Works,  76  Fed.  166,  22  CCA  110,  36 
IiRA  139;  Farmers'  Bank  v.  Ohio 
River  Line  Steamboat  Co.,  108  ICy. 
447,  56  SW  719,  22  KyL  132. 

Se.  Andrews  v.  National  Fdy.,  etc. 
Works,  76  Fed.  166,  22  CCA  110,  Si 
LRA  139. 

67.  Balnea  v.  Babcock.  96  Cal.  6S1, 
893,  27  P  674,  30  P  776,  29  AmSR  J  58. 

"It  seems  to  'be  well  settled  that 
one  to  whom  stock  la  Issued  by  the 
corporation,  and  who  has  the  same 
placed  in  his  name  on  the  corporation 
books  as  the  owner,  is  liable  to  the 
creditors  ol  the  corporation  as  though 
he  were  the  absolute  owner;  and  this 
whether  he  was  in  fact  a  pledgree, 
agent,  or  trustee  for  the  real  owner. 
Baines  v.  Babcock,  supra. 

B8.     Hastings  v.  Drew.  76  N.  T.  9. 

89.  Montgomery  v.  Whitehead,  40 
Colo.  320,  90  P  509,  11  LRANS  230; 
Hastings  v.  Drew,  76  N.  T.   9. 

eo.  See  Bailey  v.  Hollister,  26  N. 
T.  112.     See  also  infra  J  1669. 

61.  Vance  v.  McNabb  Coal,  etc., 
Co.,  (Tenn.  Ch.  A.)  48  SW  235. 

68.  Blgbts  oth«r  than  aa  atook- 
lioM*>  see  Judgmenta  [23  Cyc  1267]. 

63.  See  supra  S  1652. 

64.  Hancock  Nat.  Bank  v.  Famum, 
176  U.  S.  640,  643,  20  SCt  608,  44  L.  ed. 
619;  Mottlnger  v.  Hendricks,  208  Fed. 
824,  826;  and  see  cases  infra  notes 
65-71. 

"We  do  not  mean  that  it  Is  conclus- 
ive as  aEraln."it  any  Individual  sued  as 
a  stockholder  that  he  Is  one,  or  If  one, 
that  he  has  not  already  dl.scharged  by 
payment  to  some  other  creditor  of  the 
corporation  the  full  measure  of  his 
liability,  or  that  he  has  not  claims 
against  the  corporation,  or  ludgraents 
against  it,  which  he  may,  in  law  or 


equity,  as  any  debtor,  whether  by 
judgment  or  otherwise,  set  off  against 
a  claim  or  Judgment,  but  in  other  re- 
spects it  is  an  adjudication  blndltig 
him."  Hancock  Nat.  Bank  v.  Famum, 
supra. 

If  defendant,  Hendricks,  waa  out 
of  the  state  of  Ohio  and  was  not 
aerved  with  process  personally  or  by 
publication,  there  was  no  due  process 
of  law  In  the  proceedings  in  the 
courts  of  Ohio,  and  as  to  Hendricks 
all  those  proceedings  are  a  nullity. 
To  constitute  due  process  of  law  In 
any  proceeding,  civil  or  criminal,  af- 
fecting the  personal  or  property 
rights  of  a  defendant,  there  must  be 
notice  of  some  kind  and  an  oi>portu- 
nlty  to  be  heard."  Mottlnger  v.  Hen- 
dricks, supra. 

65.  Coe  V.  Armour  Fertilizer  Works, 
237  U.  S.  413,  86  SCt  625,  69  L.  ed. 
1027;  Brown  v.  Trail,  89  Fed.  641; 
Heard  v.  Sibley,  B2  Ga.  310;  Lowery 
V.  Parsons,  52  Ga.  356;  Ball  v.  Reese, 
58  Kan.  614,  50  P  875,  62  AmSR  638. 
See  cases  infra  this  section. 

[a]  Bow  VlMUIeA.— In  an  action  at 
law  In  another  district  to  charge  de- 
fendant with  Individual  liability  as  a 
stockholder  in  a  Kansas  corporation, 
based  on  a  judgment  of  a  court  in  that 
state  against  the  corporation,  defen- 
dant is  not  precluded  from  pleading 
the  general  issue,  under  which  he  may 
contest  the  allegation  that  he  Is  a 
stockholder,  or  his  individual  Indebt- 
edness on  other  grounds,  but  he  can- 
not contest  the  Indebtedness  of  the 
corooration,  or  any  other  matter 
which  Involves  an  attack  upon  the 
validity  of  the  judgment,  nor  show 
that  it  was  upon  a  claim  for  which 
the  Kansas  statute  does  not  give  the 


remedy  sought  to  be  enforced,  unless 
such  defenses  are  specially  pleaded. 
Brown  V.  Trail,  89  Fed.  641. 

[b]  Vh*  foxmer  practiee  Im  Bnflaad 
was  to  allow  suggesting  on  the  record 
of  the  Judgment  against  the  corpora- 
tion the  liability  of  a  member  who 
was  not  a  party  to  the  record  to  afTord 
him  an  opportunity  to  demur  or  plead. 
Bartlett  v.  PeWtland,  1  B.  &  Ad.  704, 
20  ECL  667,  109  Reprint  948;  Sainter 
V.  Fergusson.  8  C.  B.  619,  65  ECL  619, 
137  Reprint  650. 

66.  American  Nat.  Bank  v.  Supple*. 
115  Fed.  657,  52  CCA  298. 

6T.  Close  V.  Potter,  156  N.  T.  148. 
49  NE  686. 

68.  Cole  V.  Adams,  19  Tex.  Civ.  A. 
607.  49  SW  1052. 

[a]  Smmou  for  ml*.— "These  profits 
were  dividend^. the  property  of  th* 
atockholders,  ami  not  that  of  the  cor- 

f  oration,  and  If  used  by  the  latter, 
he  stockholders  were  entitled  to 
stock  for  these  proflts,  If  they  de- 
manded It;  and  this  right  was  not 
lost,  we  think,  merely  because  there 
were  no  dividends  declared  by  the  di- 
rectors." Cole  V.  Adams,  19  Tex.  Civ. 
A.  507,  512,  49  SW  1062. 

69.  Bali  V.  Reese,  68.  Kan.  614,  SO 
P  876,  62  AmSR  888. 

70.  Martin  v.  Wilson,  120  Fed.  tO>. 
58  CCA  181:  American  Nat.  Bank  v. 
Supplee,  lis  Fed.  657,  52  CCA  293; 
Wilson  V.  Pittsburgh  Coal  Co.,  48  Pa. 
424. 

71.  Knickerbocker  T?rust  Co.  v. 
Myers.  133  Fed.  764  faff  189  Fed.  Ill, 
71  CCA  199,  1  liRANS  1171]. 

7a.    See  supra  I  1580. 

73.  Hamilton  v.  Sellg,  196  Fed.  158. 

74.  Hamilton  v.  Olenn,  86  Va.  901, 
9  SE  129. 
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holders'  liability.*'  Where  stoekhcdders  are  not 
individiially  liable  for  all  corporate  debts,  they  are 
permitted,  when  sued  on  a  liability  based  on 'a  judg- 
ment recovered  against  the  corporation,  recovered 
without  notice  to  them,  to  show  in  defense  that  the 
debt  for  whieh  the  judgment  was  recovered  be- 
longed to  the  excepted  olass.^*  It  has  been  so  held 
under  a  statute  making  the  stockholder  liable  for 
moneys  due  by  the  corporation  for  wages.^^  Where 
the  statute  made  the  stockholder  liable  for  all  debts 
except  loans,  he  was  permitted  to  contest  hi&  lia- 
bility on  the  gpround  that  the  judgment  recovered 
against  the  corporation  was  for  money  loaned,'^  so 
also  where  he  is  liable  only  for  debts  of  the  corpora- 
tion vontracted  during  a  given  period.'*  ^ain. 
where  the  action  against  the  corporation  is  for  a 
tort,  a  court  will  look  behind  the  judgment,  and 
inquire  into  the  nature  of  the  demand  in  which  it 

*•  76.  Ward  y.  Joslln,  186  V.  8.  142, 
16S,  23  set  807,  4S  U  ed.  1093;  Union 
Bank  v. '  Wando  Mln.,  etc.,  Co.,  17  S. 
C.  339.  See  Hancock  Nat.  Bank  T. 
Farnum,  176  U.  S.  640,  20  SCt  606,  44 
L.  ed.  619  [expl  Ward  v.  Joslln,  186 
U.  S.  142,  22  set  807,  46  L.  ed  109S 
aa  not  holding  that  a  atockholder 
could  not  show,  that  a  Judgment 
against  a  corporation  was  not  en- 
forceable against  him  when  rendered 
against  a  corporation  on  a  contract 
beyond  Its  powers  to  make].  But 
see  Pittsburg  First  Nat  Bank  v.  Dar- 
lington, 2S  Fa.  Super.  438  (holding 
that,  although  the  Kansas  statute  has 
been  construed  not  to  Impose  a  lia- 
bility for  debts  resulting  in  the  ex- 
ercise of  powers  not  conferred  on  the 
corporation,  a  judgment  against  the 
corporation  is  conclusive,  until  the 
stockholder  proves  the  contract  on 
which  the  Judgment  was  obtained  ul- 
tra vires,  and  also  dli^tlnguishlng  be- 
tween oases  where  a  power  is  not  con- 

°f  erred  on  a  corporation  and  the 
abuse  of  a  general  power  In  a  partic- 
ular Instance). 

I  "As  then  the  provision  of  the  con- 
stitution of  the  State  of  Kansas,  If 
properly  construed.  Imposes  the  lia- 
bility in  question  only  in  respect  of 
corporate  indebtedness  lawfully  in- 
curred, that  Is  to  say,  in  respect  of 
dues  resulting  In  regular  course  of 
business  and  m  the  exercise  of  pow- 
ers possessed,  plaintUf  cannot  recover 
in  this  action  by  virtue  of  the  oonsti- 
tutlon  and  laws  of  the  State,  on  the 
facts  found."  Ward  v.  Joalln,  supra, 
[a]  JMaaon  for  rule. — In  Close  v. 
Potter,  155  N.  Y.  145,  49  NE  686,  it 
Tvas  held  that  stockholders  may  de- 
fend on  the  ground  that  the  judg- 
ment against  the  corporation  was  not 
founded  on  a  >valld  claim  as  against 
stockholders,  even  though  the  holder 
of  the  claim  is  a  bona  fide  holder,  be- 
cause 111  going  behind  the  corporation 
to  collect  from  the  stockholder  the 
creditor  is  pursuing  a  remedy  given 
by  statute,  and  is  subject  to  the  con- 
ditions Imposed  upon  his  right  to  re- 
cover. 


Was  founded:*''  If  the  judgment  is  based  on  a  elaim 
growing  out  of  a  scheme  to  saddle  upon  the  stock- 
holders a  claim  for  which  they  are  not. liable,  that 
fact  may  be  shown  in  a  suit  to  enforce  the  stock- 
holders '  liability  and  will  prevent  a  recovery  against 
the  stockholders.^^  And  this,  although  the  judg- 
ment creditor  is  not  a  party  to  the  scheme,  if  before 
acquiring  the  claim  he  was  put  upon  notice  that  the 
claim  was  not  a  proper  olie  as  against  the  stock- 
holders.'* 

Ultra  vires.  It  has  been  held  that  a  stockholder 
cannot  question  the  judgment  against  the  corpora- 
tion on  the  ground  that  it  was  based  on  an  ultra 
vires  act'*  or  contract  of  the  corporation,"  but  such 
a  defense  has  been  held  good  when  interposed  on  the 
ground  that  the  liability  was  not  one  contemplated 
by  the  stockholder's  constitutional  or  statutory 
contract.'* 


rbl  A  stockholdST  zuay  ffo  lieUad 
*  JnOCmant  so  far  as  to  show,  or,  at 
all  events,  to  insist,  for  the  judgment 
record  introduced  below  disclosed  the 
invalidity  of  the  guaranties;  that  he 
was  not  liable  under'  the  constitu- 
tion and  by  laws.  Ward  v.  Joslln,  186 
U.  S.  142,  22  SCt  807,  46  L.  ed.  i093. 

[c]  Xllvattatioa.— under  a  corpor- 
ate charter  providing  that  stock- 
holders shall  be  liable  for  certain 
debts  of  the  corporation,  stockholders 
of  a  corporation  sought  to  be  charged 
with  personal  liability  for  its  debts 
are  not  precluded  by  a  judgment 
against  the  corporation  from  inter- 
posing any  defense  denying  that  the 
original  debt  for  which  the  judgment 
was  obtained  against  the  corporation 
was  one  to  which  their  liability  ex- 
tended, and  were  permitted  to  defend 
on  the  ground  that  the  corporate  ofll- 
cers  have  no  power  to  make  notes  on 
which  the  judgment  was  founded. 
Union  Bank  v.  Wando  Min.,  etc.,  Co., 


17  S  C  889 
7el     Ward  v.  Joalln,  100  Fed.  676 
-  106  Fed.  224,  4?  CCA  466  (aff  186 
142,  22  SCt  807,  46  OL.  ed  1093>J; 


[aff  106  Fed.  224,  44  CCA  466  (aff  186 
IT.  S.  142,  22  act  807,  46  OL.  ed  1093>J; 
Dexter  v.  £Mmands,  89  Fed.  467.  472 
[discussing  Richmond  v.  Irons,  121  U. 
S.  27,  7  set  788,  30  L.  ed.  864].  Bee 
note  to  Blssit  V.  Kentucky  River  Nav. 
Co..  IS  Fed.  363. 

As  the  stockholders  were  not  in- 
dividually liable  for  all  corporate 
debts,  they  were  permitted  to  show, 
that  the  debt  of  the  bank  for  which 
the  judgment  was  recovered  against 
it  and  for  which  It  was  sought  to 
hold  them  liable  belonged  to  an  ex- 
cepted class."  Dexter  v.  Eidmands, 
supra. 

77.  Card  v.  Oroesbock,  ,204  N.  T. 
301,  97  NB  728;  AtcherSon  v.  Troy, 
etc.,  R.  Co.,  1  Abb.  Dec  (N.  T.)  18,  6 
AbbPrNS  829. 

78.  Wilson  v.  Pittsburgh,  etc, 
Coal  Co^  43  Pa.  424. 

[a]  ZUustnttoa^— The  act  of  in- 
corporation made  all  the  stockholders 
liable  for  all  the  corporation's  debts 
except  loans.  In  an  action  brought 
against  the  stockholders  by  the 
holder  of  a  judgment  against  the  cor- 
poration it  was  held  that  the  stock- 
holders could  not  go  back  of  the  judg- 
ment except  to  prove  that  the  judg- 
ment was  for  a  loan  or  that  they 
were  not  stockholders.  Wilson  v. 
Pittsburgh,  etc..  Coal  Co.,  43  Pa.  424. 

79.  Handrahan  Cheshire  Iron 
Works,  4  Allen  (Mass.)  396:  Cuyken- 
dall  V.  Corning,  88  N.  T.  129,  140. 

"To  hold  the  order  thus  obtained 
conclusive  upon  them  as  to  the 
amount  of  their  liability,  not  only 
without  inquiring  whether  it,  the  as- 
sessment, was  imposed  upon  them 
for  debts  for  which  they  were  liable, 
but  when  It  appears  upon  the  fslce  of 
the  proceeding  that  it  was  made 
without  reference  to  the  limits  of 
their  liability,  and  it  also  appears 
that  it  Included  debts  for  which  they 
were  not  liable,  would  be  contrary  to 
the  first  principles  of  justice."  (Juy- 
kendall  v.  Corning,   supra. 

80.  Bohn  y.  Brown,  33  Mich.  267; 
Heacock  v.  Sherman,  14  Wend.  (N. 
Y.)  68.  See  Chase  v.  (^rtls,  118  U. 
S.  452,  5  SCt  554,  28  L.  ed.  1038  (an 
action  involving  the  liability  of 
trustees,  discussing  cases  Involving 
stockholders'  liability) ;  Powell  v.  Or- 
egonlan  R.  Co.,  38  Fed.  187,  13  Sawy. 
543,  3  LRA  270;  Devin  v.  Walsh,  108 
Iowa  428,  79  NW  133  (where  the  peti- 
tion in  the  original  suit  was  attached 
to  the  answer  and  the  court  examined 
it  and  determined  that  the  Judgment 
was  based  on  contract). 

81.  Close  V.  Potter,  1B5  N.  T.  145, 
49  NE  686. 

82.  Close  V.  Potter,  165  N.  T.  145, 
167,  49  NE  686. 

"These  notes  were  not  issued  in 
the  regular  or  ordinary  course  of 
business  of  the  corporation;  that 
they  were  Issued  by  the  trustees, 
who,  under  the  by-laws  of  the  com- 
pany, had  no  right  to  further  act  as 
such  by  reason  of  the  prior  sale  of 
their  stock,   and  so   far  as  the  note 


upon  which  the  action  was  brought 
la  concerned,  at  a  meeting  in  which 
certain  of  the  trustees  had  neither 
notice  or  oiiportunlty  to  attend  and 
be  heard.  In  short,  that  it  was  a 
scheme  on  the  part  of  those  acting  aa 
ofUcers  of  the  corporation  to  saddle 
its  lia4>lllty  upon  its  stockholders, 
and  In  that  way  to  make  gpod  their 
own  claims  against  the  company.  If 
this  be  BO,  they  were  not  acting 
within  the  scope  of  their  power  as 
agents  and  officers  of  the  company 
and  as  the  representatives  of  the 
stockholders,  but  were  acting  for 
their  individual  interests,  and  conse- 
quently the  new  notes  issued  were 
not  valid  claims  as  against  the  stock- 
holders."    Close  v.  Potter,  supra. 

83.  Cohen  v.  Toy  Oun  Mfg.  Co., 
172  111.  A.  S30. 

[a]  Xllnstrstfoa.— A  bill  in  equity 
was  filed  against  a,  corporation  and 
ita  stockholders  to  subject  the  un- 
paid portion  of  the  stock  to  the  pay- 
ment of  a  Judgment  obtained  agalnat 
the  corporation.  The  stockholders 
urged  that,  as  the  bill  alleged  that 
the  Judgment  was  based  on  an  Injury 
resulting  from  an  explosion  of  a  com- 
pound illegally  manufactured,  plain- 
tiff's judgment  was  based  upon  an 
ultra  vires  act  of  the  corporation  and 
complainant  could  not  recover.  The 
court  held  the  judgment  conclusive 
against  the  stockholders.  Cohen  y. 
Toy  Qun  Mfg.  Co..  172  111.  A.  830. 

M.  Martin  v.  Wilson,  120  Fed.  202. 
68  CCA  181;  Balnes  v.  Babcock,  96 
Cal.  681,  591,  27  P  674,  30  P  776;  29 
AmSR  168. 

"The  appellants  offered  to  show 
that  the  indebtedness  for  which  plain- 
titCs  judgment  against  the  corpora- 
tion was  recovered  arose  upon  a  con- 
tract which  was  ultra  vires.  The 
evidence  was  excluded.  .'.  .  The 
question  is  thus  presented,  whether 
such  judgment  is  conclusive  upon 
the  stockholders  of  the  corporation 
in  this  action,  and  that  it  is  we  en- 
tertain no  doubt."  Baines  v.  Babcock, 
supra. 

[a]  Baaaon  for  mle.— "The  object 
of  this  suit  IS  to  compel  the  corpora- 
tion against  whom  the  judgment  was 
recovered  to  satisfy  the  same  out  of 
its  assets,  and  It  Is  not  competent  for 
the  defendants,  who  are  simply  called 
upon  to  pay  what  they  owe  to  the  cor- 
poration in  order  that  its  obligations 
may  be  discharged,  to  reopen  the 
question  whether,  upon  the  facts,  the 
plaintiff  ought  to  have  had  judgment 
against  the  corporation.  'The  Judg- 
ment was  a  conclusive  determination 
of  that  fact  as  against  the  corpora- 
tion and  all  persons  in  privity  with 
it,  and  carries  with  it,  without  re~ 
litigating  the  facts  upon  which  it  is 
based,  tne  undoubted  right  of  en- 
forcement against  the  property  of 
the  corporation,  and  that  is  all  that 
Is  sought  in  this  case."  Balnes  v. 
Babcock,  96  Cal.  681,  591,  27, P  674,  30 
P  776,  29  AmSR  158. 

86.  Ward  v.  Joslln,  186  U.  S.  142, 
22  set  807,  46  L.  ed.  1093;  Union  Bank 
V.  Wando  Mln.,  etc.,  (Jo.,  17  S.  C.  ?89. 
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COBPOBAflONS 


[§§  1662-1664 


Discharge  of  Jndgment.  The  stockholder  is  not 
precluded  from  asserting  that  the  judgment  has 
been  paid  or  discharged.^* 

Judgment  creditor  a  stockholder.  Where  a  credi- 
tor of  a  corporation  holding  a  judgment  against  it 
obtained  vithont  notice  to  the  stockholders  seeks  to 
collect  the  judgment  from  other  stockholders  in  a 
suit  based  on  their  stockholders'  liability,  the  stock- 
holders sued  may  defend  on  the  ground  that  the 
judgment  creditor  is  also  a  stockholder  and  should 
contribute  to  the  pa3rment  of  the  claim.*^ 

Eanities  between  stockholder  and  creditor.  In 
a  proper  case  a  court  in  which  a  suit  has  been 
brought  to  enforce  a  stockholder's  liability  will  take 
notice  of  equities  between  the  partles,^^  such  as 
that  the  creditor  knew  that  stock  had  been  issned 
for  property  at  a  fraudulent  valuation  and  did  not 
place  reliance  on  a  supposed  paid-up  capital  in  ex- 
tending credit  to  the  corporation,  and  the  suit  is 
brought  independent  of  any  statutory  provision.** 

Becitals  in  judgment.  It  has  been  held  that  the 
recitals  in  a  judgment  rendered  against  a  corpora- 
tion in  an  action  in  which  the  stockholders  were  not 


se.  Martin  v.  Wilson,  120  Fed. 
202,  58  CCA  181. 

ST.  Hale  v.  Hardon,  95  Fed.  747, 
87  CCA  240;  Blsslt  v.  KentucKy  River 
Nav.  Co.,  16  Fed.  353;  Wober  v. 
Flckey,  47  Md.  196;  Wilson  v.  Kiesel, 
9  Utah  397.  35  P  488  [app  dism  1S4 
U.  S.  .248,  17  set  a24,  41   L.  ed.  422]. 

88.  Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Eq.  32,  37,  69  A  788. 

"This  rule  is  that  subsequent  cred- 
itors who  had  notice  of  the  fraudu- 
lent Issue  when  they  extended  the 
credit,  cannot  have  relief,  and  the 
reason  la  that  the  right  to  relief.  In- 
dependent of  any  statutory  provision, 
and  so  far  as  it  depends  upon  general 
principles  of  equity  bearing  on  the 
Hrust-fund'  theory  of  capital  stock, 
must  be  based  on  the  creditors'  reli- 
ance on  supposed  paid-up  capital 
when  the  liability  was  incurred." 
Johnson  T.  Tennessee  Oil,  etc.,  Co., 
supra. 

[a]  ninateatloii^— In  an  action  In 
equity  brought  against  a  corpora- 
tion and  its  stockholders  to  reach  the 
amount  unpaid  on  stock,  based  on  the 
trust  fund  theory  of  capital  stock, 
the  stock  having  been  Issued  for 
property  at  a  grossly  excessive  val- 
uation, the  stockholders  were  per- 
mitted to  defend  on  the  ground  that 
the  plaintiff  became  a  creditor  subse- 
quent to  such  issue  with  notice  of 
the  overvaluation.  Johnson  v. 
Tennessee  OH,  etc.,  Co.,  74  N.  J.  Ekl. 
82,  69  A  788. 

'  88.    Johnson  v  Tennessee  Oil,  eto., 
Co.,  74  N.  J.  Eq.  32,  69  A  788. 

80.  Chesnut  v.  Pennell,  92   111.   56. 

[a]  mastntion. — Under  an  Illi- 
nois statute  it  was  held  In  an  action 
against  a  stockholder,  based  on  a  de- 
cree against  the  corporation,  to 
which  he  was  not  a  party,  either  ac- 
tually or .  constructively,  recitals 
therein  as  to  the  execution  of  a  policy 
of  Are  Insurance  and  as  to  loss  by  flre 
are  not  admissible  to  prove  those 
facts.     Chesnut  v.  Pennell,  92  111.  56. 

Beoltels  Is  tadCiiMB*  see  Judgments 
[28  Cyc  12921.  ^      , 

81.  OoaoIiulv«i*Bs  of  tanign 
tadcmenta  renerally  see  Judgments 
128  Cyc  1652]. 

Bnf  oroemeat  of  ItoblUty  of  aonxsa- 
Ident  stocklioMera  renexiilly  see  su- 
pra {9  1537-1642.  _ 

88.  U.  S. — Sellg  V.  Hamilton,  284  V. 
B.  662,  34  set  926,  58  L..  ed.  1518;  Han- 
cock Nat.  Bank  v.  Farnum.  176  U.  S. 
640,  20  set  506,  44  L..  ed.  619;  Ameri- 
can Nat.  Bank  v.  Supplee,  115  Fed. 
657,  52  CCA  293;  Hale  v.  Hardon,  95 
Fed.  747,  37  CCA  240;  Warrington  v. 
Ball,  90  Fed.  464,  33  CCA  609;  Dexter 
V.  Kdmands.  89  Fed.  467.  _  _ 

Ala. — Liehman  v.  Glenn,  87  Ala.  618, 
6  S44. 


Ky. — Calloway  v.  Olenn,  106  Ky. 
648.  49  SW  440,  20  KyL  1447. 

Me. — Chllds  v.  Cleaves,  96  Me.  498, 
eo  A714. 

Mass. — Converse  v.  Ayer,  197  Mass. 
443,  84  NE  98. 

Mo. — Shlckle  V.  Watts,  94  Mo.  410, 
7  SW  274. 

Nebr. — Mutual  F.  Ins.  Co.  v.  Phoe- 
nix Furniture  Co.,  108  Nebr.  170,  66 
NW  1096,  62  AmSR  693,  34  LRA  694. 

Tenn. — Johnson  v.  Tennessee  Oil, 
etc.,  Co.,  74  N.  J.  Eq.  32,  38,  69  A  7  88. 

See  generally  Judgments  [23  Cyo 
1644  et  seq]. 

"The  ultimate  liability  of  a  stock- 
holder in  a  foreign  corporation,  for 
payment  of  corporate  debts,  depends 
on  the  law  of  the  state  of  incorpora- 
tion, not  on  the  law  of  the  forum,  the 
control  of  which  goes  no  further  than 
the  remedies  for  enforcing  the  lia- 
bility. This  liability  Is  to  be  en- 
forced according  to  the  statutes  of 
the  foreign  state,  adopting  the  con- 
struction of  its  courts,  and  the  deci- 
sions of  the  courts  of  such  states  so 
far  as  they  have  declared  the  prin- 
ciples controlling  the  same."  Johnson 
y.  Tennessee  Oil,  etc.,  Co.,  supra. 

"Ip  other  words,  the  local  effect 
must  be  recognized  everywhere 
through  the  United  SUtes.  WlAt 
then  is  the  faith  and  credit  given/ 
by  law  or  usage  in  the  courts  of 
Kansas  to  a  Judgment  against  a 
corporation?  What  is  the  effect  of 
such  a  Judgment  as  there  established? 
This  is  a  question  not  answered  by 
referring  to  general  principles  of  law, 
by  determining  what  at  common  law 
was  the  slgnlflcance  and  effect  of  a 

Judgment,  but  can  be  answered  only 
>y  an  examination  of  the  decisions 
of  the  courts  of  Kansas.  The  law 
and  usage  in  Kansas,  prescribed  by 
its  legislature  and  enforced  In  its 
courts,  make  such  a  Judgment  not 
only  conclusive  as  to  the  liability  of 
the  corporation,  but  also  an  adjudica- 
tion binding  each  stockholder  there- 
in." Hancock  Nat.  Bank.  v.  Farnum, 
176  U.  8.  640,  643,  20  SCt  606,  44  L. 
ed.  619. 

"  'This  court  would  not  dispute  a 
regular  Judgment,  rendered  by  a  com- 
petent court  of  another  State  accord- 
ing to  her  local  laws,  as  expounded 
by  her  supreme  authority,  so  far  as  it 
had  the  right  to  expound  and  settle 
them.' "  Calloway  v.  Glenn,  105  Ky. 
648,  651,  49  SW  440,  20  KyL.  1447. 

"If  a  Judgment  la  conclusive  In  the 
•State,  where  rendered.  It  Is  conclusive 
here.'^  Mutual  F.  Ins.  Co.  v.  Phoenix 
Furniture  Co.,  108  Mich.  170,  66  NW 
1095,   62  AmSR  693,   34  LRA  694. 

S3.  Meyer  v.  Ruby  Trust  Mln.,  etc., 
Co.,  192  Mo.  162,  90  SW  831. 

84     U.  S. — Hancock  Nat.   Bank.  v. 


parties  are  no(  evidenee  of  matters  sought' ~to  be 
proved  as  original  facts  in  a  later  action  brought 
against  the  stockholders.*" 

[$  1663]  (h)  Foreign  Jwlgmeitts.*^  Where  by 
the  law  of  tbe  state  of  incorporation  a  judgment 
rendered  against  the  corporation  is  conelnsive  upon 
the  stockholders,  when  rendered  without  notice  to 
them,  the  judgment  must  be  given  by  courts  of  other 
states  the  saine  conclusive  effect  against  a  stock- 
holder who  is  sued  there,  and  the  only  defenses 
which  he  can  make  to  an  action  on  the  judgment 
brought  against  him  in  the  foreign  state  are  those 
which  he  can  make^  in  the  courts  of  the  state  of 
incorporation.**  But  in  the  absence  of  controlling 
decisions  in  the  home  state  the  courts  of  the  state  in 
which  the  action  to  enforce  the  liability  is  brought 
may  construe  the  statutes  imposing  the  liability.** 

[i  1664]  (2)  Jadgment  Assessing  Stockholder 
— (a)  General  Bnle.  A  judgment  or  decree  against 
a  corporation  in  a  proceeding  to  which  it  is  a  party 
fixing  an  assessment  against  the  holders  of  stock  is 
conclusive  upon  stockholders,**  although  they  were 
not  parties  to  the  proceeding  in  which  the  assess- 

Farnum,  176  U.  S.  840,  20  SCt  506.  44 
L.  ed.  619;  Olenn  v.  Liggett,  136  tf.  S. 
633,  10  set  867,  34  L.  ed.  262;  Haw- 
kins V.  Glenn,  131  U.  S.  SJ9,  9  SCt  7S9. 
33  Li.  ed.  184  tquot  and  reatf  Glenn  v. 
Liggett.  136  U.  S.  533.  10  SCt  867.  34 


L.  ed.  262];  Morgan  dounty  v.  Allen, 
103  U.  S.  498,  26  L.  ed.  498;  Hamilton 
v.  Simon,  178  Fed.  130;  Robinson  v. 
Brown.  126  Fed.  429;  Sheafe  v.  Lari- 
mer, 79  Fed.  921;  Glenn  v.  McAllister, 

46  Fed.  883;  Stutz  v.  Handley,  41  Fed. 
631  [rev  on  other  grounds  1S9  U.  S. 
417,  11  SCt  B30,  36  L.  ed.  227}. 

Ala. — ^Lehman  v.  Qlenn,  87  Ala.  618, 

6  S  44. 

Conn. — Fish  v.  Smith,  78  Conn.  377, 

47  A  711. 

Oa. — Howard  v.  Qlenn,  85  Ckk  2SS, 
11  SE  610,  21  AmSR  166. 

111. — Farwell  v.  Great  Western  TeL 
Co.,  161  111.  622,  44  NE  891. 

Ky. — Calloway  v.  Olenn,  105  Ky. 
6^.8,  49  SW  440,  20  KyL  1441 

Me. — Childs  v.  Cleaves,  96  Me.  498, 
50  A  714. 

Md. — Castleman  v.  Templeman,  87 
Md.  546,  40  A  276,  C7  AmSR  S63,  41 
LRA  867;  Glenn  v.  Williams.  60  Hd. 
93.        . 

Mass. — Converse  v.  Ayer,  197  Mass. 
443,  84  NE  98;  Howarth  v.  Lombard, 
175  MasB..£70,  56  NE  888.  49  LRA  301. 

Mich. — Mutual  F.  Ins.  Co.  v. 
Phoenix  Furniture  Co.  '108  Mich.  170, 
66  NW  1095,  62  AmSR  693,  34  LRA 
694. 

Minn. — Straw,  etc.,  Mfg.  Co.  ▼. 
L.  D.  Kllbourne  Bootr  etc.,  Co.,  80 
Minn.  126,  83  NW  36:  Oswald  v. 
Minneapolis  Times  Co.,  66  Minn.  249, 
68  NW  15. 

Mo.— Shlckle  v.  Watts,  94  Mo.  410, 

7  SW  274. 

Nebr. — Dickinson  v.  Kline,  96  Nebr. 
485,  148  NW  141. 

N.  J. — Cumberland  Lumber  Co.  t. 
Clinton  HIU  Lumber  Mfg.  Co.,  67  N. 
J.  Eq.  627,  42  A  586. 

N.  T.-^Shlpman  v.  Treadwell,  208 
N.  T.  404,   102  NE  634. 

Vt.— King  V.  Cockran,  76  Vt.  141, 
66  A  667,  104   AmSR  922. 

Va. — Hamilton  v.  Glenn,  85  Va. 
901,  9  SE  129;  Vanderwerken  ▼. 
Glenn,  85  Va.  9,  6  SE  806;  Lewis  v. 
Glenn,  84  Va.  947,  6  SE  866. 

Wash. — Sllvain  v.  Benson,  83  Wash. 
271.   145  P  176. 

W.  Va. — Swing  V.  Taylor,  68  W.  Va. 
621,  70  SB  373. 

See  Hampson  v.  Weare,  4  Iowa  13, 
66  AmD  116  (under  statute  authoris- 
ing that  on  return  of  execution  un- 
satisfied the  corporate  officers  shall 
be  summoned  to  show  cause  why  the 
property  of  the  members  should  not 
be  held  liable  but  not  to  show  who 
are '  stockholders) ;  Otlllg  v.  Lake 
Blgler  Road  Co.,  2  Nev.  214   (under  a 
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ment  was  Uniei,  in  their  io'dividual  capacities,"^ 
and  were  not  served  with  process."*  A  judgment  or 
decree  of  this  nature  does  not  have  the  ^orce  of  a 
personal  judgment  against  a  stookhold^r  or  member, 
when  rendered  without  notice  to  him.*^  It  is  simi- 
lar in  effect  to  a  eaU  made  by  the  directors  of  a 
corporation  upon  the  onpaid  subscriptions  to  the 
stock  of  the  corporation.**  Its  effect  is  to  make 
whatever  the  stockholders  are  liable  for,  within  the 
call,  become  due  and  payable,**  sp  that  a  snit  may  be 
brought  to  enforce  such  liability.'' 

Liability  beyond  payment  for  stock.  The  general 
rule  applies  to  judgments  or  decrees  directing  the 
payment  by  stockholders  of  an  assessment  for  a 

statute  authorizlnK  judgment  which 
could  be  enforced  against  the  indi- 
vidual members  of  companies  sued 
by   their  company  names). 

"  'The   judgment    in    such   original 
action,  determining  the  amount  of  the 


liability  imposed  beyond,  the  payment  in  full  for 
their  stock  in  the  corporation.^ 

Beaoired  to  be  parties  by  statute.  Where  a  staf- 
ute  requires  that  on  an  assessment  of  stockholders, 
they  must  be  made  parties  to  the  proceeding  in  which 
the  assessment  is  fixed,  an  assessment  is  void  as  to 
stockholders  not  made  parties.* 

[$  1665]  (b)  Oronnds  of  OondiisiTeness.  The 
conclusiveness  of  the  judgment  as  against  the  stock- 
holder is  sometimes  placed  upon  the  ground  that  he 
is  sufficiently  represented  by  the  corporation,^  that 
the  determination  relates  tct.,the  corporate  affairs, 
and  that  the  interests  of  the  stockholders  are  sup- 
posed to  be  represented  by  the  officers  of  the  corpora- 


corporate  debts  remaining  unpaid.  Is 
binding  on  all  of  the  stockholders, 
'Whether  parties  to  the  action  or  not, 
unless  Impeached  for  fraud.  A  judg- 
ment against  the  corporation  Is,  in 
effect,  a  judgment  against  the  stock- 
holders in  their  corporate  capacity. 
They  are  represented  by  the  corpora- 
tion in  the  action.'  "  Hinckley  v.  Ket- 
tle River  R.  Co..  80  Minn.  32,  38,  82 
NW  1088.- 

[a]  Jndnnants  as«la>t  oorpont- 
tlon. — (1)  "The  ascertainment  Is  like  a 
common  case  of  a  judgment  against 
a  corporation  'which  is  binding  on 
stockholders."  Straw,  etc..  Mfg.  Co. 
V.  Ii.  D.  Kllbourne  Boot,  etc.,  Co.,  80 
Minn.  M6,  136,  83  NW  36.  (2)  "We 
cannot  conceive  that  there  can  be 
any  reason  for  a  different  rule  in 
respect  to  the  ascertainment  of  the 
corporate  Indebtedness,  and  the  con- 
clusive establishment  of  the  fact  of 
Indebtedness  by  judgment,  and  the  as- 
certainment of  the  necessity  for  an 
assessment  upon  the  stockholders, 
and  the  establishment  of  such  fact  by 
Judgment  or  decree,  without  notice 
to  the  stockholder."  Hale  v.  Hardon, 
95  Fed.  747,  767.  87  CX3A  240  [rev  89 
Fed.  283]. 

95.  U.  S. — Supreme  Council  R.  A. 
V.  Qreen,  237  U.  S.  631,  S6  SCt  734,  69 
Z,.  ed.  1089;  Selig  v.  Hamilton,  284  U. 
S.  662,  84  SCt  926,  68  L.  ed.  1518; 
Bemhelmer  v.  Converse,  206  U.  S. 
518,  27  set  766,  61  L.  ed.  1163;  Haw- 
kins V.  Qlenn,  131  U.  S.  319,  9  SCt 
739,  33  L.  ed.  184;  Howarth  v.  EUwan- 
ser,  86  Fed.  64. 

Ky. — Calloway  v.  Glenn,  108  Ky. 
e48,  49  SW  HO,  20  Kyb  1447. 

Md. — Olenn  v.  Williams,  60  Hd.  98. 

Mass. — Converse  v.  Ayer,  197  Mass. 
443.  84  NB  98. 

Minn. — Straw,  etc.,  Mfg.  Co.  v.  t.. 
D.  Kllbourne  Boot,  etc.,  Co.,  80  Minn. 
125,  83  NW  86. 

Nebr. — Commonwealth  Mut.  F.  Ins. 
Co.  v.  Hayden,  60  Nebr.  636,  83  NW 
922,  88  AmSR  545. 

Vt.— King  V.  Cochran.  96  Vt  141, 
56  A  867,  104  AmSR  922. 

See  also  cases  Infra  note  96. 

96.  Sellg  V.  Hamilton,  234  V.  B. 
652,  34  SCt  926.  68  L.  ed.  1618  tatt  196 
Fed,  163];  Bemhelmer  v.  Converse, 
206  TJ.  S.  516.  27  SCt  756,  51  L.  ed. 
1163;  Hamilton  v.  Simsn.  178  Fed. 
130;  Irvine  v.  Putnam,  167  Fed.  174: 
Sheafe  v.  Larimer,  79  Fed.  921;  Rood 
V.  Whorton,  67  Fed.  434  faff  74  Fed. 
118.  20  CCA  332];  Howard  v.  Qlenn, 
85  Oa.  238,  11  SK  610,  21  AmSR  166: 
Castleman  v.  Templeman,  87  Md.  546, 
40  A  275.  67  AmSR  863.  41  LRA  367. 
See  Johnson  v.  Llbby,  111  Me.  204,  88 
A  647,  AnnCaslSieC  681  (assessment 
made  after  death  of  stockholder  in 
proceeding  commenced  in  her  life- 
time). 

[a]  ninstxatlon. — In  a  proceeding 
under  a  statute  authorizing  assess- 
ment on  the  stockholders  of  an  insol- 
vent corporation,  where  the  court  has 
obtained  jurisdiction  over  the  cor- 
poration, all  the  stockholders  of  the 
corporation  are  -within  the  Jurisdic- 
tion of  the  court  for  the  purposes  of 
such  assessment,  and  the  dedalon  of 


the  court  Is  binding  on  stockholders 
■who  are  not  before  the  court  other- 
wise than  by  virtue  of  their  member- 
ship in  the  corporation.  Straw,  etc., 
Mfg.  Co.,  V.  L.  D.  Kllbourne  Boot, 
etc.,  Co.,  80  Minn.  126,  83  NW  36. 

97.  Selig  V.  Hamilton,  234  U.  S. 
652,  34  SCt  926,  68  L.  ed.  1518;  Con- 
verse V.  Hamilton,  224  U.  S.  343,  32 
SCt  415,  66  L.  ed.  749.  AnnCasl913D 
1292;  Commonwealth  Mut.  F.  Ins. 
Co.  V.  Hayden,  60  Nebr.  636,  88  NW 
922,  83  AmSR  546,  61  Nebr.  464.  86 
NW  443. 

"The  corporation  was  not  author- 
ized to  act  for  or  represent  the  defen- 
dant as  to  his  individual  liability  to 
It  .  .  .  the  order  ...  Is 
not  to  be  treated  as  a  Judgment 
against  him,  but  rather  as  the  exer- 
cise by  a  court  of  a  corporate  func- 
tion." Great  Western  Tel.  Co.  v. 
Barker,  56  111.  A.  402,  419  taff  166 
111.  160,  46  NK  1163]. 

"Of  course,  we  do  not  mean  to  say 
that  the  decree  of  the  Ohio  court  has 
the  force  of  a  personal  judgment 
against  the  firm  of  Taylor  &  Crate, 
who  were  neither  present,  nor 
served  with  process."  Swing  v.  Tay- 
lor. 68  W.  Va.  621,  624,  70  SB  373. 

'^ut  the  order  was  not,  and  did 
not  purport  to  be,  a  judgment  against 
any  one.  It  did  ^ot  undertake  to  de- 
termine the  question  whether  any 
particular  stockholder  wad  or  -was  not 
liable  in  any  amount.  It  did  not 
merge  the  cause  of  action  of  the 
company  against  any  stockholder  on 
hla  contract  of  subscription,  nor  de- 
prive hlDi  of  the  right,  when  sued  for 
an  assessment,  to  rely  on  any  de- 
fence which  he  might  have  to  an  ac- 
tion upon  that  contract."  Great 
Western  Tel.  Co.  v.  Purdy,  162  U.  S. 
329,  16  SCt  810.  40  Li.  ed.  986. 

•8.  In  re  Minnehaha  Driving  Park 
Assoc,   53   Minn.  423,  427. 

"This  is  an  appeal  from  an  order 
of  the  dlRtrlct  court  making  a  call 
upon  the  unpaid  subscriptions  to  the 
stock  of  a  corporation.  In  proceedings 
upon  an  assignment  by  such  corpora- 
tl6n  for  the  benefit  of  its  creditors. 
.  'When  a  court  has  charge, 
through  its  receiver  or  assignee,  of 
collecting:  and  converting  the  a&sets 
of  a  corporation,  and  applying  the 
proceeds  to  the  satisfaction  of  its 
debts,  the  court's  call  for  the  un- 
paid subscriptions  to  stock  stands 
precisely  as  does  a  call  made  by  the 
directors  of  an  operating  corporation. 
Such  a  call  does  not  determine  abso- 
lutely the  liability  of  the  stockhold- 
ers. It  has  not  the  effect  of  a  judg- 
ment. Its  effect  is  to  make  whatever 
the  stockholders  are  liable  for,  within 
the  call,  become  due  and  payable,  so 
that  suit  may  be  brought  to  enforce 
such  liability."  In  re  Minnehaha 
Driving  Park   Assoc,   supra. 

99.  Great  Western  Tel.  Co.  v. 
Purdy,  182  U.  S.  329,  16  SCt  810,  40 
Li.  ed.  986;  In  re  Minnehaha  Driving 
Park  Assoc,  63  Minn.  423,  55  NW  698. 

1.  In  re  Minnehaha  Driving  Park 
Assoc,  58  Minn.  423,  66  NW  698. 

3.  Irvine  v.  Putnam,  167  Fed.  174; 
Lehman  v.  Glenn,  87  Ala.,  618,  6  S  44. 

"It  Is  true  that  the  stockholder  Is 
not  necessarily  served  with  process  in 
the  action  wherein  the  assessment  is 
made  under  the  act  of  1899,  but  no 
personal  judgment  is  rendered  against 
him  In  that  proceeding,  and  it  has  ref- 


erence to  a  corporation  of  which  he  is 
a  member  by  virtue  of  his  holding 
stock  therein,  and  the  proceeding  has 
for  ItE  purpose  the  liquidation  of  the 
affairs  of  the  corporation,  the  collec- 
tion and  application  of  Its  assets  and 
of  other  liabilities  which  may  be  ad- 
ministered for  the  benefit  of  creditors. 
In  such  case  it  has  been  frequently 
held  that  the  representation  which  a 
stockholder  has  by  virtue  of  his  mem- 
bership in  the  corporation  is  all  that 
he  is  entitled  to.  .  .  .  And  it  has 
been  held  in  cases  In  this  court  that 
when  an  assessment  is  necessary  to 
be  made  upon  unpaid  stock  subscrip- 
tions for  the  benefit  of  creditors,  the 
court  may  make  the  assessment  with- 
out the  presence  or  personal  service  of 
stockholders.  ,  .  .  Nor  can  we  see 
any  substantial  difference  In  this  re- 
spect between  a  liability  to  be  ascer- 
tained for  the  benefit  of  creditors  up- 
on ja  stock  subscription  and  the  lia- 
bility for  the  same  purpose  which  is 
entailed  by  becoming  a  member  of  a 
corporation  through  the  purchase  of 
stock  whereby  a  contract  is  implied'  in 
favor  of  creditors.  The  object  of  the 
enforcement  of  both  liabilities  Is  for 
the  benefit  of  creditors,  and  while  It 
is  true  that  one  promise  is  directly  to 
the  corporation  and  the  other  does 
not  belong  to  the  corporation  but  la 
for  the  benefit  of  its  creditors,  either 
liability  may  be  enforced  through  a 
receiver  acting  for  the  benefit  of  cred- 
itors under  the  orders  of  a  court  In 
winding  up  the  corporation  In  case  of 
its  insolvency."  Bemhelmer  v.  Con- 
verse. 206  U.  S.  616.  582,  27  SCt  766, 
61  L.  ed.  1168. 

A.  Hamilton  v.  Simon,  178  Fed.  ISO: 
Farwell  v.  Great  Western  Tel.  Co.,  161 
III.  522,  44  KB  891;  Lamar  Ins.  Co.  v. 
Hlldreth,  66  Iowa  848,  7  NW  673. 

"Not  having  been  made  a  party  to 
either  proceeding,  defendant  Is  not 
bound  or  concluded  thereby."  Lamar 
Ins.  Co.  V.  Oulick,  102  111.  41.  46. 

4;  U.  S.— Selig  V.  Hamilton,  234 
tr.  S.  652.  34  SCt  926,  58  L.  ed.  1618; 
Mottlnger  v.  Hendricks,  208  Fed.  824; 
Irvine  v.  Putnam,  167  Fed.  174;  Ward 
Vf.  Joslin.  100  Fed.  876  [aff  105  Fed. 
224,  44  CCA  466  (aff  186  U.  S.  142,  22 
SCt  807,  46  U  ed.  1093)1;  Hale  v.  Har- 
don,  96  Fed.  747.  37  C(5A  240;  Sheafe 
V.  Larimer,  79  Fed.  921.  See  Supreme 
Council  R.  A.  V.  Green,  237  U.  S.  531, 
36  SCt  724,  59  L.  ed.  1089  (with  refer- 
ence to  binding  effect  on  member  of 
beneficiary  corporation  of  a  judgment 
upholding  right  of  officers  to  make 
regulations  increasing  amount  of  reg- 
ular assessment). 

Ala — Lehman  v.  Glenn,  87  Ala.  618, 
6  S  44. 

Mass. — Converse  v.  Ayer,  197  Mass. 
443,  84  NG  98. 

Minn. — Straw,  etc.,  Mfg.  Co.  v.  L. 
D.  Kllbourne  Boot,  etc,  Co.,  80  Minn. 
125,  135.  83  NW  38. 

Vt.— King  V.  Cochran,  76  Vt.  141,  66 
A  867.  104  AmSR  922. 

Va.— Hamilton  v.  Glenn,  86  Va.  901, 
9  SE  129. 

"Such  decisions  and  orders  are 
binding  on  stockholders  who  are  not 
before  the  court  otherwise  than  by 
virtue  of  their  membership  in  .the 
corporation."  Straw,  etc.,  Mfg.  Co. 
V.  L.  D.  KllbouAie  Boot,  etc.,  (3o.. 
supra. 

[a]  Beasona  for  nla.— (1)  "But 
as  to  the  order  of  assessment  he  was 
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tion  with  respect  to  matters  'within  the  corpora- 
tion's contemplated,  legitimate,  and  authorized 
transactions."  In  some  eases  it  has  been  stated  that 
it  is  not  necessary  that  the  stockholders  should  be 
individually  present  before  the  court  in  a  proceeding 
to  levy  an  assessment  on  stock,  because  they  are  so 
far  an  integral  part  of  the  corporation  that  ip.  view 
of  the  law  they  are  privy  to  the  proceedings  touching 
the  body  of  which  they  are  members." 
Fraud  or  collusion,    if  the  proceeding  is  a  fraud- 


represented  by  the  cor|»oration.^ 

[M666]  °  (c)  Valldit^aDd  Nature  of  Judgment 
— aa.  In  GeneraL  A  judgment  assessing  stock- 
holders void  for  want  of  jurisdiction  is  not  con- 
clusive upon  the  stockholders  in  any  subsequent 
suit  brought  to  collect  an  assessment."  The  assess- 
ment must  be  fixed  in  a  proper  proceeding  in  order  to 
be  binding  on  the  stockholder,"  and  the  court  in 
which  an  action  is  brought  against  the  stockholder 
to  collect  an  assessment  will  examine  the  proceed- 


ing in  which  it  was  fixed  to  see  if  it  was  sack  as  the 
laws  of  the  state  of  incorporation  contemplated^" 
or  proper  under  the  law  of  the  state  where  the  as- 
sessment was  made.^*  It  has  been  held  that,  where 
the  directors  of  a  corporation  would  be  estopped 
to  make  an  assessment  against  certain  shares  of 
Stock,  the  assessment  by  the  court  may  not  be  bind- 
ing upon  such  shares.!*    ^ 

Decree  dependent  on  power  of  tmstees.    An  or- 
der, authorizing  an  assessment  which  is  based  on  a 


ulent  or   collusive  one,  the  stockholders  are  not '    resolution  of  trustees  of  the  corporation  and  de- 


pends upon  whether  the  trustees  had  authority  to 
take  action  to  dissolve  the  corporation,  is  open  to 
collateral  attack  as  to  the  power  of  the  trustees.^^ 

Assessments  in  bankruptcy.  An  order  by  a  bank-- 
ruptcy  court  in  a  proceeding  to  make  a  preliminary 
inquiry  concerning  the  need  to  assess  such  sub- 
scriptions as  might  appear  to  be  still  unpaid,  and 
authorizing  the  trustee  to  make  an  assessment  or 
call  upon  such  unpaid  subscriptions  to  the  neces- 
sary amount,  is  binding  on  stockholders.^^ 


not  before  the  court,  and  It  was  held 
not  necessary  that  be  should  be  there 
at  all,  because  It  was  not  necessary 
that  he  should  be  before  the  directors 
when  they  were  making  calls."  Qreat 
Western  Tel.  Co.  v.  Barker,  66  111.  A. 
402,  417,  [aff  166  111.  150,  46  NB  1163] 
(2)  "Furtherniore,  one  of  the  grounds, 
and  a  ground  sufHclent  In  Itself,  to 
support  the  doctrine  of  representa- 
tion, Is  that,  by  becoming  a  stock- 
holder, a  person  contracts  with  ref- 
erence to  the  remedies  which  are  or 
may  be  provided  for  the  enforcement 
of  individual  liabilities,  as  well  as 
the  collection  of  unpaid  subscriptions. 
.  'One  who  becomes  a  member 
'of  a  corporation  assumes  the  liability 
attaching  to  such  membership,  and 
becomes  subject  to  such  regulations 
as  the  state  may  lawfully  make  to 
render  the  liability  effectual.' "  Ir- 
vine V.  Putnam,  167   Fed.  174,  183. 

Cb]  '  Kow  far  reprtssnted. — "The 
corporation  was  not  nls  agent  in  re- 
spect to  such  contract  llabfUty  in  any 
other  sense  than  the  payee  of  a  note 
payable  on  demand  is  the  agent  of  the 
maker  to  make  such  demand.  If  a 
lawful  demand  should  be  made,  the 
relation  of  debtor  and  creditor  would 
be  created.  The  relation  Involved  his 
supposed  individual  liability  to  the 
'  corporation,  and  not  the  interest  ac- 
ouired  In  it  by  stockholders.  .  .  . 
under  the  rules  there  stated,  it  would 
seem  clear  that  the  Circuit  Court  of 
Cook  County  could  not  enter  a  decree 
against  defendant  personally.  In  the 
suit  where  he  was'not  a  party,  tot-  the 
$218.75  here  sued  for,  and  proceed  to 
its  collection.  'But  it  Is  contended 
that  It  has  Jurisdiction  to  do  what 
amounts  to  the  same  thing,  strip  him 
of  all  defense,  and  lekve  to  another 
court  the  task  of  entering  judgment 
in  accordance  with  its  binding  de- 
cree." Bennett  v.  Great  Western  Tel. 
Co.,  S3  111.  A.  276,  281. 

[c1  ZIliMtnitlon. — In  proceedings 
in  'Washington  to  liquidate  a  bank  an 
order  was  made  authorizing  an  as- 
sessment on  the  stock.  In  an  action 
against  a  stockholder  In  the  federal 
court  the  defense  that  the  stockholder 
was  not  bound  by  the  assessment  or- 
der unless  he  had  personal  notice  of 
the  application  therefor  was  held  de- 
murrable. Sheafe  v.  Larimer,  79  Fed. 
921. 

B.  Ward  v.  Joslln,  100  Fed.  676  [aff 
106  Fed.  224,  44  CCA  4B6  (aff  186 
U.  S.  142,  22  set  807,  L.  ed.  1093)]. 

[a]  'Beason  for  mle. — "The  Judg- 
ment on  this  ground  Is  accepted  as 
conclusive,  because  it  relates  to  a 
corporate  affair,  and  because  the 
stockholder's  Interests  are  supposed 
to  be  represented  by  the  officers  of 
the  bank  In  respect  to  affairs  within 
the  scope  of  its  contemplated,  legiti- 
mate, and  authorized  transactions." 
Ward  V.  Joslln,  100  Fed.  67  6,  678  Caff 


105  Fed.  224,  44  CCA  466  (aff  186  U.  8. 
142,  22  set  807,  46  L.  ed.  109S)]. 

e.  U.  S. — Hawkins  v.  Glenn,  131  U. 
S.  319,  9  set  739,  33  L..  ed.  184;  Sheafe 
v.  Larimer.  79  Fad.  921;  Hale  v,  Har- 
don.  96  Fed.  747,  87  CCA  240. 

Ky. — Calloway  v.  Glenn,  105  Ky. 
848,  49  SW  440,  20  KyL  1447. 

Me. — Abbott  v.  Ooodall,  100  Me.  231, 

60  A  1030:  Chllds  v.  Cleaves,  95  Me. 
498.  BO  A  714.1 

Mich. — Mutual  F.  Ins.  Co..  v.  Phoe- 
nix Furniture  Co.,  108  Mich.  170,  66 
NW  1C96,  62  AmSR  693,  34  LRA  694. 

Minn. — Strhw,  etc.,  Mfg.  Co.  v.  L.  D. 
Kllboume  Boot,  etc.,  Co.,  80  Minn.  126, 
88  NW  36;  Hinckley  v.  Kettle  River 
R.  COy  80  Minn.  82,  82  NW  1088. 

N.  J. — Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122.  82  A  618 
[aft  82  N.  J.  Eq.  364,  91  A  1069];  Cum- 
berland Lumber  Co.  v.  Clinton  Hl|l 
Lumber  Mfsr.  Co.,  57  N.  J.  E3q.  627,  42 
A  586.     ' 

Vt.— Klntf  ▼.  Cochran,  76  Vfc  141, 
66  A  667,  104  AmSR  922. 

"A  stockholder  is  so  far  an  integral 
part  of  the  corporation  that,  in  view 
of  the  law,  he  is  pri-vy  to  the  proceed- 
ings touching  the  body  of  whlcl< 
he  is  a  member.  .  .  .  The  stock- 
holder has  no  right  to  withhold  the 
funds  of  the  company  upon  the 
ground  that  he  was  not  individually  a 
party  to  the  proceedings  In  which  the 
recovery  was  obtained."  Hawkins  v. 
Glenn,  131  U.  S.  319,  329,  330,  9  SCt 
789,  33  L.  ed.  184. 

7.  Farwell  v.  Great  Western  Tel. 
Co.,   161    111.  622,   44   NB  891. 

a.  Meyer  v.  Ruby  Trust  Mln.,  etc., 
Co.,  192  Mo.  162,  90  SW  821;  Com- 
monwealth Mut.  F.  Ins.  Co.  V.  Hayden, 

61  Nebr.  454,  85  NW  443.  See  also 
Judgments  [23  Cyc  1078]. 

9.  Hale  v.  Harden,  95  Fed.  747, 
755,  37  CCA  240  [rev  83  Fed.  2831; 
Farwell  v.  Great  Western  Tel.  Co.,  161 
III.  622,  44  NB  891. 

"So,  as  has  been  said,  in  effect,  in 
an  ancillary  proceeding  like  the  one 
at  bar,  the  statute  contemplates  that 
the  plaintiff,  before  recovery,  shall 
show,  by  record  or  other wl  se,  that  the 
ascertainments  In  respect  to  the  cred- 
itors and  the  assets  of  the  corpora- 
tion, including  the  debts  due  the  cor- 
poration, have  been  made  in,  a  com- 
prehensive proceeding  In  the  parent 
forum,  with  the  necessary  parties  to 
that  end.  As  to  these  ascertainments 
in  which  the  corporation  is  Interested, 
in  a  proceeding  in  which  the  corpor- 
ation or  its  successor  Is  a  party  and 
for  such  purposes  representing  the 
stockholder,  who  Is  a  part  of  the  cor- 
poration, the  stockholder  Is  bound  by 
the  adjudications  in  Minnesota."  Hale 
V.  Harden,  supra. 

10.  Hale  V.  Harden,  95  Fed.  747,  S7 
CCA  240 

11.  TVoloott  V.  Waldstein,  8A  N.  J. 
Bq.  63,  97  A  951. 


IS.  Leman  v.  Maclennan,  2S  Oh. 
Cir.  Ct.  137  [aff  76  Oh.  St.  «43,  80  NB 
1129]. 

13.  Cuykendall  v.  Coming,  88  N. 
T.  129,  141. 

"The  dissolution,  by  a  resolution  of 
the  trustees,  which  is  the  foundation 
of  the  proceeding,  was  entirely  extra- 
judicial. There  was  no  Judgment  of 
any  court  of  general  Jurisdiction  that 
this  company  was  entitled  to  dissolve 
Itself  under  the  acts  of  1852  and  1853, 
and  no  opportunity  for  an  adjudica- 
tion of  that  question.  The  subse- 
quent ex  parte  orders  appointing  a  re- 
ceiver and  authorising  an  assessment 
were  wholly  dependent  upon  the  dis- 
solution of  the  company  under  the 
act  of  1853.  They  added  no  force  to 
the  proceedings  of  the  trustees  for 
such  dissolution,  and  their  power  to 
take  those  proceedings  could  be  at- 
tacked by  proof  of  any  fact  showing 
that  this  company  was  not  one  of 
those  empowered  to  avail  itself  of 
that  act."  Cuykendall  v.  Coming, 
supra. 

•  14.  Sanger  v.  'Upton,  91  U.  S.  56. 
23  L.  ed.  220;  In  re  Stipp  Constr.  (^., 
221  Fed.  372,  137  (XtA  180.  See  Upton 
V.  Bumham,  28  F.  Cas.  No.  16,7  99,  3 
Hiss.  620  (where  the  court  in  effect 
charged  the  Jury  that  an  order  of 
assessment  in  a  bankruptcy  proceed- 
ing was  binding  on  stockholders  with- 
out notice). 

[a]  Xmukmi  and  Itsiita. — "It  is 
clear  that  in  the  ordinary  case  such 
a  proceeding  should  be  taken  before 
the  trustee  can  maintain  a  suit,  but 
a  mere  order  to  assess  does  not  con- 
clusively determine  that  the  stock- 
holder must  pay  in  any  event."  In 
re  Stipp  Constr.'  Co.,  221  Fed.  372, 
376,  137   CCA  180. 

[b]  OoaoliMiTe  as  to  need  and 
Mnonat.— "It  does  prevent  him  from 
attacking  the  need  for  an  assessment 
or  the  amount  assessed."  In  re  Stipp 
Constr.  Co.,  221  Fed.  872.  876,  137 
CCA  180. 

[c]  Bxamples  of  dafensea  opea^— 
"It  does  not  take  away  his  right  to 
prove  that  he  has  already  discharged 
the  obligation  sued  upon.  In  re  Stipp 
Constr.  Co.,  221  Fed.  372,  376,  137  OCA 
180. 

[d]  ZUnetratlon. — ^The  United  States 
district  court  adjudged  a  corporation 
a  bankrupt,  appointed  an  assignee, 
and  made  an  order  that  the  balance 
unpaid  upon  the  stock  held  by  the 
several  stockholders  should  be  paid  to 
him  by  a  certain  day,  that  notice  of 
the  order  should  be  given  by  publi- 
cation in  a  newspaper  or  otherwise, 
and  that  in  default  of  payment  he 
should  collect  the  amount  due  from 
each  delinquent  stockholder.  It  was 
held  that  the  court  pronouncing  the 
decree  of  bankruptcy  had  Jurisdiction 
and  authority  to  make  the  order,  and 
It  was  not  necessary  that  the  stock- 
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[f  1667]    Vb.    Efltbet  tf  X^rsiiA  and  OolhuiCB. 

A  stockholder  ^ay  defend  a  suit  brought  agaiBst 
him  to  collect  an  aasessment  on  the  ground  that  the 
jn^jneat  in  the  proceeding  in  which  the  assessment 
was  levied  was  obtained  by  fraad,^°  it  is  not,  how- 
ever,  sufficient  that  fraud  was  committed  by  the 
eorporation  in  procuring  the  subscription  from  the 
stockholder.  While  such  a  defense  would  be  good 
in  an  action  brought  by  the  corporation  to  collect 
an  assessment,^'  it  is  not  sufficient'  to  defeat  a  re- 
eoyery  on  an  assessment  made  for  the  benefit  of 
creditors.^' 

[i  1668]  cc.  Defanlt  Judgments.  A  judgment 
or  decree  by  defanlt  in  a  proceeding  against  a  cor- 
poration to  which  the  stockholders  are  not  parties 
fixing  an  assessment  to  be  paid  by  the  stockholders 
is  conclusive  on  the  stockholders  in  a  suit  to  collect 
the  assessment  if  there  is  no  fraud  or  collusion.^* 

[$  1669]  (d)  Persons  Oonclnded.  Under  stat- 
titory  provisions  a  judgment  or  decree  iixing  an 
assessment  to  be  paid  by  stockholders  in  a  proceed- 
ing to  which  the  stockholders  are  not.  parties  may 
be  conclusive  not  only  against  present  stockholders 
but  against  stockholders  who  have  transferred  their 
stock  before  the  commencement  of  the  proceeding 
in  which  the  assessment  was  flzed.^* 

Sepresentatires  of  deceased  stockholders.  Repre- 
sentatives of  deceased  stockholders  have  been  held 
bound  by  a  decree  in  proceedings  to  levy  an  assess- 


ment on  stoek3Kddecn,*<*  on  the  ground  that  the*  lia- 
bility to  pay  an  assessment  survived  and  became  a 
liability  of  the  stockholder's  estate.'^ 

Creditors  ccmclnded.  The  creditors  may  be  con- 
cluded by  a  judgment  or  decree  assessing  stock- 
holders so  as  to  be  prevented  from  pursuing  a  rem- 
edy against  a  stockholder.^'  Thus,  where  the  papers 
in  a  proceeding  purported  to  name  all  holders  of 
stock  in  the  corporation,  a  stockholder  whose  name 
is  omitted  cannot  be  held  liable  in  a  suit  against 
him  to  collect  an  assessment.'^ 

[$  1670]  (e)  Matters  Ooncloded— «a.  In  Oen- 
eraL  A  judgment  against  a  corporation  rendered 
with  notice  to  stockholders  is  conclusive  against 
the  stockholders  in  a  suit  brought  against  them  to 
collect  the  assessment  as  to  corporate  rights  and  lia- 
bilities involved  in  the  suit  in  which  the  judgment 
is  obtained,  such  as  the  insolvency  of  the  corpora- 
tion,^* as  to  the  amount  and  necessity  of  the  assess- 
ment,*" as  to  unpaid  debts,*'  that  the  assessment  is 
valid*'  and  as  to  the  right  of  the  receiver  to  bring 
the  action  to  collect  the  assessment.^ 

Secltals  in  decree.  It  has  been  held  that  the  re- 
citals in  the  roll,  and  the  whole  record  of  the' pro- 
ceedings to  have  a  corporation  declared  insolvent, 
and  an  assessment  made  agalast  the  stockholders, 
are  admissible  against  the  stockholders  in  a  suit  to 
collect  the  assessment,**  but  where  it  was  sought  to 
use  the  recitals  in  a  judgment  against  the  corpora- 


holders  should  have  reqelved  actual 
notice  of  the  application  therefor.  In 
contemplation  of  law,  they  were  he- 
fore  the  court  In  all  the  proceedings 
touching  the  corporation  of  which 
they  were  members.  Sanger  v.  Upton, 
91  U.  S.  58,  23  L.  ed.  220. 

15.  See  Meyer  v.  Ruby  Trust  Mln.. 
etc.,  Co.,  192  Mo.  162,  90  SW  821 
(where  It  was  held  the  facts  shown 
did  not  constitute  fraud).  See  gener- 
ally Judgments  [23  Cyc  1097  et  seal. 

16.  Howard  v.  Olenn,  85  Oa.  23$, 
260.  11  SB  810,  21  AmSR  166. 

"We  think  the  third  plea  was  also 
properly  stricken  by  the  court.  Inas- 
much as  we  think  that  whatever  fraud 
may  have  been  committed  hy  the  cor- 
poration would  not  operate  to  defeat 
an  action  by  the  creditors  of  the  cor- 
poration, however  It  might  be  as  be- 
tween the  corporation 'and  a  corpora- 
tor. Persons  who  gave  credit  to  this 
corporation  would  not  be  bound  by 
any  fraud  between  the  corporation 
and  the  corporators.  As  between  the 
corporation  and  «  corporator  such  de- 
fence may  or  may  not  have  been 
g'ood;  but  as  between  a  trustee  ap- 
pointed by  a,  court  to  bring  suit  and 
collect  the  unpaid  subscriptions  of  a 
corporator,  no  such  defence  could  be 
made."    Howard  v.  Olenn,  supra. 

17.  Howard  v.  Glenn,  85  Oa.  238, 
11  SK  610,  21  AmSR  166. 

IS.  Hale  v.  Harden,  95  Fed.  747, 
37  CCA  240. 

19.  See  statutory  provisions;  and 
Hamilton  v,  Sellg.  195  Fed.  158; 
Knickerbocker  Trust  Co.  v.  Meyers, 
133  Fed.  784.  769  [aff  139  Fed.  Ill,  71 
CCA  199, 1  LRANS  1171.  and  clt  Cycl: 
Hamilton  v.  aienn,  85  Va.  901,  »  SB 
129 

tal  Satlonal  tauikifc— TThe  liabtllty 
of  such  persons  under  Judgments  Ax- 
ing assessment  Is  somewhat  analo- 
gous to  that  Imposed  under  the  law 
for  the  formation  of  national  banks. 
See  Banks  and  Banking  S  607  et  seq. 

ao.  Johnson  v.  Llbby.  Ill  Me.  204, 
88  A  647.  AnnCasl916C  681. 

[al  Btookbolder'a  li»blllt)r  suv 
vlvea  death. — "Prior  to  the  death  of 
Bertha  L.  Libby  the  WatervlUe  Trust 
Company  had  become  Insolvent  and 
proceedings  had  been  begun  against  it 
under  the  statute  to  liquidate  Its  af- 
fairs. Her  liability  as  a  shareholder 
in  that  corporation,  under  the  terras 
of  Its  charter  and  the  laws  of  the 
state,  became  flxed  by  those  proceed- 
ings which  were  binding  upon   her. 


.  .  .  And  as  her  Ifabllity  to  pay 
such  an  assessment  as  should  be  made 
against  her  shares  in  those  proceed- 
ings survived  her  death,  and  became 
a  liability  of  her  estate,  we  perceive 
no  reason  why  her  personal  represen- 
tative or  heirs  are  not  likewise  bound 
by  the  assessment  made  subsequent 
to  her  death  without  previous  notice 
to  them."  Johnson  v.  Llbby,  111  Me. 
204.  208.  88  A  647,  AnnCasl916C  681. 

[b]  fetoolOioMer  dying  bafoi*  »■- 
— awnt.- The  validity  of  an  assess- 
ment made  by  a  court  of  Minnesota 
against  the  stockholders  of  an  insol- 
vent corporation  under  Minn.  Rev.  !>. 
(1905)  IS  8184-3190  is  not  affected  as 
to  a  particular  nonresident  stockhold- 
er by  the  fact  that  such  stockholder 
died  before  the  assessment  was  made, 
nor  because  notice  was  addressed  to 
him,  and  not  to  his  executor,  all 
stockholders  in  such  proceeding, 
which  Is  In  a  sense  In  rem,  being 
represented  by  the  corporation.  Spar- 
go  V.  Converse,  191  Fed.  823,  112  CCA 
337. 

91.  Johnson  v.  Llbby,  111  Me.  204, 
88  A  647,  AnnCaBl916C  681. 

22.    Hamilton  v.  Titus,  185  Fed.  140. 

S3.    Hamilton  v.  Titus,  185  Fed.  140. 

34.  Cumberland  Lumber  Coi  v. 
Clinton  Hill  Lumber  Mfg.  Co.,  67  N. 
J.  Ek|.  627,  42  A  685:  French  v.  Hard- 
ing, 46  Pa.  Suber.  868  [alT  235  Pa.  79, 
83  A  686,  AnnCa8l914B  744];  King  v. 
Cochran.  76  Vt.  141,  56  A  667,  104 
AmSR  922. 

"It  is  true  ...  in  the  absence 
of  fraud,  stockholders  are  bound  by  a 
decree  against  their  corporation  in  re- 
spect to  corporate  matters,  and  such 
a  decree  is  not  open  to  collateral  at- 
tack.' .  .  .  But  this  rule  applies 
only  so  far  that  he  cannot  question 
the  flndings  of  insolvency  ahd  the 
foundations  of  an  assessment  upon 
the  stockholders."  Rood  v.  Whorton, 
67  Fed.  434,  438  [aff  74  Fed.  118,  20 
CCA  3321 

2a.  U.  S.— Selig  v.  Hamilton.  234 
U.  S.  652.  84  set  926,  58  L.  ed.  1618 
[afT  196  Fed.  153];  Mottlneer  v.  Hen- 
dricks, 208  Fed.  824;  Hamilton  v.  X,ev- 
Ison.  198  Fed.  444  [aft  804  Fed.  72,  122 
CCA  388]. 

Conn. — Fish  v.  Smith,  78  Conn.  877, 
47  A  711,  84  AmSR  161. 

Md. — Castleman  v.  Templeman,  87 
Md.  646.  40  A  275,  67  AmSR  363,  41 
LRA  367. 

Mass. — Howarth  v.  Lombard,  175 
670,  68  NB  888.  4»  LRA  801. 


Minn. — Swing  v.  tied  River  Lum- 
ber Co.,.  105  Minn.  386,  117  NW  442; 
Straw,  etc.,  Mfg.  Co.  v.  D.  Kllbourne 
Boot,  etc.,  Co.,  80  Minn.  125,  83  NW  36. 

Nebr. — Commonwealth  Mut.  F.  Ins. 
Co.  V.  Hayden,  61  Nebr.  464,  88  NW 
443,  60  Nebr.  636,  83  NW  922,  83 
AmSR  545. 

N.  J. — Holcomhe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  122,  82  A  818 
[ait  82  N.  J.  Bq.  364,  91  A  10691. 

N.  T. — Shlpman  v.  Treadwell,  208 
N.  Y.  404,  102  NB  634. 

Pa. — ^French  v.  Harding,  46  Pa. 
Super.  363  [aff  235  Pa.  79,  83  A  686, 
AnnCasl914B  744]. 

Wash.— Barto  v.  Nix.  16  Wash.  663. 
46  P  1033. 

W.  Va. — Swing  V.  Taylor,  68  W.  Va. 
621,  70  SE  378. 

"If  it  be  true  that  no  real  necessity 
for  calling  upon  the  stockholders 
existed,  and  that  the  assessment  was 
Improvidently  made,  relief  must  be 
sought  in  the  court  granting  the 
order."  Sheaf e  v.  Larimer,  79^  Fed. 
921    928 

2e.  Sellg  V.  Hamilton,  234  V.  S. 
662,  34  set  926,  68  L.  ed.  1618  [all  196 
Fed.  163];  Robinson  v.  Brown,  126 
Fed.  429:  Ward  v.  Joslln,  100  Fed. 
676  [aff  105  Fed.  224,  44  CCA  458 
(air  186  U.  S.  142,  22  SCt  807,  46  L.  ed. 
1093)];  Hale  v.  Harden,  95  Fed.  747, 
87  CCA  240;  Brown  v.  Trail,  89  Fed. 
641;  French  v.  Harding,  46  Pa.  Super. 
863  [aff  236  Pa.  79,  83  A  586,  AnnCas 
1914B  744];  Sllvain  v.  Benson,  83 
Wash.  271,  145  P  175. 

87.  Robinson  v.  Brown,  126  Fed. 
429;  £«hman  v.  Glenn,  87  Ala.  618,  < 
S  44. 

2S.  Mottlnger  v.  Hendricks,  208 
Fed.  824;  Lehman  v.  Olenn,  87  Ala. 
618,  6  S  44;  French  v.  Harding,  48  Pa. 
Super.  363  [atf  235  Pa.  79,  88  A  686, 
AnnCasl914B'744]. 

29.  Hamilton  v.  Simon,  178  Fed. 
180.   134.  t 

"If  the  stockholders  are  bound  by 
the  order  without  personal  service, 
and  if  they  are  already  parties  to  the 
proceeding  when  their  corporation  Is 
a  party,  they  are  necessarily  bound 
by  the  proceedings  In  the  suit:  and, 
being  privy  to  the  proceedings,  the 
recitals  of  the  roll  and  the  whole 
record  of  the  proceedings  likewise 
are  admissible  against  them.  If  the 
proceeding  therefore  appears  upon 
Its  face  to  be  regular  and  in  accord- 
ance with  the  Minnesota  statute,  th6y 
are  as  much  bound  by  its  recitals,  as 
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tion,  in  a  snit  to  which  the  stockholder  was  not  a 
party,  as  evidence  of  a  fact  sought  to  be  proved 
in  another  action  against  a  stockholder  on  an 
original  liability,'"  the  recitals  in  snch  a  judgment 
were  held  not  to  be  proper  evidence.'^ 

[$  1671]  bb.  Individual  Defenses.  In  an  ac- 
tion against  a  stockholder  to  collect  an  assessment 
fixed  by  a  judgment  or  decree  in  a  legal  proceeding 
to  which  the  stockholder  was  not  a  party,  and  in 
which  he  was  not  served  with  process,  the  judgment 
or  decree  is  oondnsive  in  so  far  as  it  relates  to  cor- 
porate affairs,"  or  to  matters  arising  out  of  the 
relationship  of  the  stockholders  to  the  corporation 
which  is  common  to  all  stockholders,^'  but  as  to  mat- 
ters'Which  do  not  affect  the  entire  body  of  stock- 


I 


they  are  bound  by  the  decree  Itself. 
If  the  roll  therefore  appears  upon  Its 
(ace  to  have  been  regular,  and  the 
formalities  .  prescribed  to  have  been 
observed,  if  is  enoueli.  The  defen- 
dants, who  concede  that  thev  were  In 
(act  stockholders,  became  bound  by 
the  proceedings  as  though  formal 
parties."  Hamilton  v.  Simon,  supra. 
f  30.  Chesnut  v.  Fennell,  92  III.  65. 
[a]  IUiurtn*toB>— In  an  action 
...here  It  was  sought  to  prove  the 
execution  of  a  policy  of  flre  Insurance 
and  loss  by  flre  of  rentals  In  a  Judg- 
ment obtained  in  an  action  agpalnst 
an  insurance  company,  under  an  1111- 

Sois  statute  it  was  held  tliat  recitals 
>  a  Judgment  or  decree  against  a 
corporation  are  not  evidence  against 
a  stockholder  not  a  party  to  the  ac- 
tion.    Chesnut  v.    Pennell,   92   111.   65. 

SI.    Chesnut  v.  Pennell,  92  lU.  56. 
I    Beoltsis    in   JndnMBt    see    Judg- 

!  1292]. 

I    3S.    commonwealth    U.....    ^ . 

iCo.  V.  Hayden,.«l  Nebr.  464,  SB  NW 


mmonwealth    Mut.    P.    Ins. 


i448. 

''  8S.  Bennett  v.  Great  Western  Tel. 
Co..  68  111.  A.  276,  280. 
>  ~rhe  interest  of  the  defendant  as  a 
stockholder,  as  we  understand  It,  Is 
such  Interest  as  arises  out  of  the 
Irelatlon,  and  is  common  to  stockhold- 
ers. As  to  any  such  Interest,  not  dls- 
itinguishable  In  character  or  kind 
Ifrom  that  of  the  body  of  the  stock- 
iholders,  he  was  represented  In  the 
'suit  by  the  corporation,  which  repre- 
(sented  such  body  of  stockholders." 
[Bennett   v.   Oreat  Western   Tel.   Co., 

jBupra.  

•  34.  Rood  V.  Whorton,  67  Fed.  484 
Taff  74  Fed.  118,  20  CCA  382];  French 
V.  Harding,  4«  Pa.  Super.  863,  369 
[aft  285  Pa.  79,  88  A  586,  AnnCaa 
1914B  7441.  See  cases  infra  notes 
«7-47. 

"Decrees  like  the  one  before  us  are 
of  not  Infrequent  occurrence,  and  we 
think  there  is  a  consensus  of  opinion, 
indicated  by  all  of  the  decisions,  that 
there  still  remains  to  the  Individual 
stockholder,  when  sued  in  the  eourts 
of  his  domicile  In  a  case  like  the  pres- 
'  ent  one,  the  right  to  make  any  defense 
personal  to  himself.  That  Is  to  say, 
a  defense  which  cannot  be  made  by 
the  entire  body  of  stpckholders  as  a 
class,  with  whom  alone  the  court 
was  dealing,  but  by  htm  as  an  In- 
dividual, such  as  minority,  lunacy, 
payment,  or  any  other  defense  arising 
out  of  the  particular  circumstances 
Incident  to  tils  personal  acquisition 
of  the  stock."  French  v.  Harding, 
supra. 

35.  Rood  V.  Whorton,  67  Fed.  434 
(a«r  74  Fed.  118,  20  CCA  332]. 

80.  Hale  v.  Harden,  95  Fed.  747, 
87  CCA  240;  Rood  v.  Whorton,  67  Fed. 
434,^  438  £aff  74  Fed.  118,  20  CCA 
832). 

•  "Upon  any  question  of  individual 
liability  in  which  are  involved  his 
rights  as  a  bona  flde  holder,  or  in 
respect  to  his  special  holding  of 
stock,  a  stockholder  is  entitled  to 
his  day  in  court,  and  cannot  be  bound 
by  any  ex  parte  adjudication  of  lia- 
bility.''   Rood  V.  Whorton,  supra.  ^_ 

37.  tj.  S.— Sellg  V.  Hamilton,  284 
TJ.  S.  652,  34  set  926,  68  L.  ed.  1518 


[aft  196  Fed.  1631:  Converse  v.  Hamil- 
ton, 224  U.  S.  243,  32  SCt  416,  56  L. 
ed.  749.  AnnCasl913D  1292:  Mottln- 
ger  V.  Hendricks,  208  Fed.  824:  Hale 
v.  Harden,  95  Fed.  747,  37  CCA  240 
[rev  89  Fed.  2831;  Rood  v.  Whorton, 
67  Fed.  484  [aff  74  Fed.  118,  20  CCA 
3321 

Mass. — ^Howarth  v.  Lombard,  175 
Mass.  670,  66  NB  888,  49  LRA  301.     . 

Minn. — Straw,  etc.,  Mfg.  Co.  v.  L. 
D.  Ktlbourne  Boot,  etc.,  Co.,  80  MlniL 
126,  83   NW  86.  ,,  „ 

Nebr. — Commonwealth  Mut.  F. 
Ins.  Co.  V.  Hayden,  61  Nebr.  464,  85 
NW  448. 

N.  T. — Shlpman  v.  Treadwell,  208 
N.  T.'  404,  102  NE  634. 

Pa. — French  v.  Harding,  46  Fa. 
Super.  363  [aS  28E  Pa.  79,  83  A  586, 
AnnCasl914B  744].  • 

"In  this  action,  therefore,  brought 
by  the  receiver,  in  the  name  of  the 
company,  as  authorized  by  the  order 
of  assessment,  to  recover  the  sum 
supposed  to  be  due  from  the  defend- 
ant, he  had  the  right  to  plead  a  re- 
lease, or  payment,  or  the  statute  of 
limitations,  or  any  other  defence,  go- 
ing to  show  that  he  was  not  Itaole 
upon  his  contract  of  subscription." 
Oreat  Western  Tel.  Co.  v.  Purdy,  162 
U.  S.  329,  837,  16  SCt  810,  40  L.  ed. 
986. 

[a]  Beaaoa  for  role.— >"It  would 
be  going .  too  far  to  say  that  the 
stockholder  should  be  concluded  as  to 
the  question  whether  the  foundation 
and  nature  of  the  claim  were  within 
the  fair  intendment  of  the  constitu- 
tional provision  and  the  contract  be- 
tween the  parties,  upon  the  ground 
of  representation,  for  the  reason  that 
such  a  question  is  not  one  which,  in 
the  natural  and  usual  course  of  liti- 
gation between  the  bank  and  the 
creditor,  would  be  presented  or  ad- 
judicated. The  contract,  under  the 
constitution,  is  between  the  creditor 
and  the  stockholder,  and  the  bank, 
in  a  proceeding  against  it  by  the 
creditor  to  which  the  stockholder  was 
not  a  party,  would  neither  be  called 
upon,  nor  be  expected  or  allowed,  to 
present  such  a  question  for  adjudica- 
tion." Ward  V.  Joslln,  100  Fed.  676, 
678  faff  105  Fed.  224.  44  CCA  456  (aff 
186  U.  S.  142,  22  SCt  807,  46' L.  ed. 
1093)]. 

38.  U.  S.— Sells  v.  Hamilton,  284 
tr.  S.  652,  34  SCt  926,  58  L.  ed.  1518; 
Mottlnger  v.  Hendricks,  208  Fed.  824: 
Hamilton  v.  Levlson,  198  Fed.  444  [aft 
204  Fed.  72,  122  CCA  886]:  Hale  v. 
Harden,  95  Fed.  747.  37  CCA  240; 
Brown  v.  Trail,  89  Fed.  641;  Qlenn  v. 
McAllister,  46  Fed.  883. 

Md. — Castleman  v.  Templeman,  87 
Md.  546.  40  A  276,  67  AmSR  363,  41 
LRA  867. 

Mass. — ^Howarth  v.  Lombard,  175 
Mass.  570,  66  NB  888,  49  LRA  801. 

Minn. — Straw,  etc.,  Mfg.  Co.  v.  L. 
D.  Kllbourne  Boot,  etc.,  Co.,  80  Minn. 
126,  83  NW  36. 

Nebr.-^Commonwealth  Mut.  P.  Ins. 
Co.  V.  Hayden,  61  Nebr.  464,  85  NW 
443. 

W.  Va. — Swing  v.  Taylor,  68  W. 
Va.  621,  70  SB  373.  _    „ 

3e,  Sellg  V.  Hamilton,  234  TT.  S. 
652,  34  SCt  926,  68  L.  ed.  1518;  Straw, 
etc.,  Mfg.  Co.  V.  L.  D.  Kllbourne  Boot, 


holders  as  a  class,  bnt  only  the  stockholder  4i%n 
individual,'*  or  in  respect  to  his  special  holding  of 
stock,"  or  his  ultimate  liability  to  i>ay  an  assess- 
ment," snch  a  judgment  or  deeree  is  not  oonclusive 
against  a  stockholder.  One-  who  is-  not  served  ]vith 
process  and  does  not  appear  in  a  legal  proceeding 
wherein  a  judgement  or  decree  is  entered  levying  an 
assessment  on  stockholders  is  not  precluded,  in  a 
snit  against  him  to  collect  the  assessment,  from  prov- 
ing defenses  personal  to  himself,'^  snch  as  that  he  is 
not  a  stockholder;"  that  he  is  not  the  holder  of  as 
many  shares  of  stock  as  claimed;"  that  he  is  a 
bona  flde  purchaser  for  value  without  notiee,  al- 
though the  stock  is  not  actually  full  paid;^  that 
his  contract  relations  as  member  of  the  corporation 

etc.,  Co.,  80  Minn.  125,  88  NW  36^ 
Commonwealth  Mut.  F.  Ins.  Co.  v. 
Hayden,  61  Nebr.  454.  85  NW  443. 

"He  [stockholder]  denies  .  .  .  the 
ownership  of  S8  shares  of  stock  as 
alleged.  ...  If  defendant  .  .  .  was 
out  of  the  state  of  Ohio  and  -waa  not 
served  with  process  personally  or  by 
publication,  there  was  no  due  process 
of  law  in  the  proceedings  in  the 
courts  of  Ohio,  and  as  to  Hendricks 
all  those  proceedings  are  a  nullity. 
To  constitute  due  process  of  law  In 
any  proceeding,  civil  or  criminal,  af- 
fecting the  personal  or  property 
rights  of  a  defendant,  there  must  be 
notice  of  some  kind  and  an  oppor- 
tunity jo.be  heard."  Mottlnger  v. 
Hendricks,  208  Fed.  824,  826. 

[a]  Biaonsslou. — "I  think  these 
facts  well  pleaded.  ...  It  the  plain- 
tiff succeeds  In  proving  that  the  de- 
fendant owned  ten  shares  of  the 
stock  and  no  morcL  can  he  recover 
more  than  one  thousand  doUarsT  And 
if  on  a  settlement  with  a  duly  au- 
thorized agent  of  the  receiver  the  de- 
fendant paid  such  receiver  the  $1000, 
can  the  plaintiff  recover  It  again? .  .  , 
Here  one  defense  alleges  that  the  de- 
fendant was  actually  released  from 
all  further  liability  and,  if  so,  no 
further  liability  remains."  Mottlnger 
V.    Hendricks,   208    Fed.    824,    827. 

[b1  S«1wotlFtloa  left  btoiOc  with 
fntudnleBt  latest.— "The  more  nat- 
ural theory  is,  that  if  the  amounts  of 
their  subscriptions  were  not  carried 
out  at  the  time,  and  were  purposely 
left  blank,  the  object  in  doing  so  was 
to  enable  Willard  to  represent  them 
as  subscribers  when  they  were  not, 
which  would  have  been  palpable 
fraud  on  thcte  subscribing  through 
such  an  Influence.  It  is  well  known 
that  in  becoming  a  party  to  an  enter- 
prise of  that  kind  one  is  generally 
controlled  In  a  large  degree,  by  the 
character  of  those  who  are,  or  who 
are  expected  to  be,  identified  with  it 
Any  artifice  or  trick,  therefore,  tend- 
ing to  mislead  a  subscriber  in  this 
respect  would  be  highly  reprehensi- 
ble In  morals,  as  well  as  a  legal  fraud. 
If,  then,  appellants  signed  the  sub- 
scription book  of  thje  company  lo 
blank  for  such  purpose,  it  is  out  fair 
and  Just  to  hold  that  as  to  creditors 
of  the  company,  they  thereby  Im- 
pliedly authorized  those  empowered 
to  take  subscriptions  to  All  up  the 
blanks,  and  that  having  been  done  In 
this  case,  as  Is  claimed,  appellants  are 
estopped  from  questioning  their  au- 
thority to  do  so.''  SUvaln  v.  Benson, 
83  Wash.  271,  279,  145  P  175. 

40.  Rood  V.  Whorton,  67  Fed.  434 
[aff  74  Fed.  118,  2fl  CCA  332];  French 
V.  Harding,  46  Pa.  Super.  363  [aff 
236  Pa.  79,  83  A  686.  AnnCasl9i4B 
744]. 

"  *It  is  conceded  that  they  pur- 
chased their  stock  in  the  open  market 
As  shown  by  the  pleadings,  therefore, 
the  defendants  are  not  responsible 
to  the  plaintiff  for  any  unpaid  sub- 
BcrlpUons  on  the  stock  now  held  by 
them,  and  hence  can  safely  rest  upon 
their  demurrer.'  We  must  therefore 
conclude  that  the  affidavit  disclosed 
«('  legal  defense."  French  v.  Hard- 
ing, 46  Pa.  Super.  368  [aff  235  Pa. 
79,  83  A  586,  AnnCaBl914B  744]. 


For  later  omasa, developments  and  ehanf  es  in  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  number. 
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are  such  that  he  is  not  liable  to  pay  the  aasessmeot*^ 
release;**  that  the  stock  held  by  him  has  actually 
been  paid  for;^'  that  he  has  discharged  his  liability 
wholly*'*  or  in  part;**  that  the  right  to  coUect  an 
assessment  against  him  is  barred  by  the  statute  of 
limitations,*'  or  1;hat  he  has  claims  against  the 
corporation  which  he  is  entitled  to  set  off  against 
the  assessment;*'  but  the  right  of  the  stockholder 
to  set  off  claims  against  the  corporation  in  a  suit 
against  him  to  collect  an  assessment  fixed  by  the 
court  has  been  denied  on  the  ground  that  the  assess- 
ment is  for  the  benefit  of  the  creditors  not  for  the 
corporation.** 
XSqnities  between  ciediton  and  stockholders.  A 


judgment  levying  an  assessinent  on  stockholders, 
without  notice  to  them,  is  not  conclusive  upon  the 
stockholders  where. the  creditors  for  whose  benefit 
the  assessment  is  to  be  collected  are  not  bona  fide 
creditors,**  as  in  a  case  where  the  creditors  were 
o£Bcers  of  the  corporation,  who  obtained  the  sub- 
scriptions to  the  stock  by  fraud  and  who-  improperly 
managed  the  corporation  for  their  own  financial 
benefit."* 

Creditor  with  notice.  Where  the  creditor  had 
notice  of  the  arrangeni^nt  between  the  corporation 
and  stockholders  limiting  their  liability  and  did  not 
rely  on  the  stockholders'  liability  in  giving  credit 
to  the  corporation,  that  fact  may  be  shown,°^  as 


41.  Ward  v.  JosUn,  100  Fed.  676, 
6T»  raff  106  Fed.  224,  44  CCA  466  (alf 
186  U.  S.  142,  22  SCt  807,  46  L.  ed. 
109S)];  Great  "Western  Tel.  Co.  v. 
Barker,  66  111.  A.  402  [aft  166  111.  160, 
46  NE  1163];  SwlnK  v.  Red  River 
Lumber  Co.,  106  Minn.  836,  117  NW 
442. 

"In  the  original  case  against  the 
bank  by  the  creditor,  the  question  as 
to  the'  character  of  the  claim— 
whether  it  was  one  contemplated  by 
the  contract  between  the  creditor  and 
the  stockholder — was  neither  pre- 
sented nor  litigated,  nor  was  it  in  a 
situation  to  be  presented  or  litigated, 
while  In  the  case  now  under  consid- 
eration the  question  is  not  whether 
the  claim  was  an  Indebtedness  or  a 
due  for  which  the  bank  was  liable, 
which  question  was  litigated  and  con- 
cluded Dy  the  judgment,  but  a  ques- 
tion whether  It  was  the  kind  of  a 
debt  or  due  which  the  statutory  con- 
tract between  the  creditor  and  stock- 
holder covered  or  contemplated.  This 
precise  question,  as  has  been  said, 
was  not  presented — could  not  be  pre- 
sented— in  that  case,  and  therefore  is 
not  concluded."  Ward  v.  Joslin, 
supra. 

[a]  XUnstTatloBa.^(l)  A  corpora- 
tion Issued  Us  third  mortgage  bonds 
-with  the  express  provision  that  there 
should  be  no  stockholders'  liability 
upon  them,  and  afterward  the  direc- 
tors, without  a  vote  of  the  stockhold- 
ers. Issued  the  company's  promissory 
notes  in  exchange  for  the  bonds  at 
seventy  -  five  per  cent  of  their  face 
value,  and  the  holders  of  the  notes 
brought  suit  upon  them,  and  obtained 
Judgment  by  default.  It  was  held 
that  such  Judgments  were  not  con- 
clusive against  the  stockholders,  but 
that,  in  an  action  to  assess  their  In- 
dividual liability  in  which  it  was 
sought  to  prove  such  Judgments  as 
claims,  the  stockholders  could  show 
the  foundation  of  such  claims,  and 
resist  their  allowance.  Hardman  v. 
Cincinnati,  etc.,  R.  Co.,  10  Oh.  Dec. 
(Reprint)  67,  18  ClncLBul  264.  (2)  In 
an  action  by  a  receiver  of  an  Insol- 
vent Minnesota  corporation  to  collect 
an  assessment  made  against  defend- 
ant and  other  stockholders  under  the 
laws  of  Minnesota  imposing  a  double 
liability  on  stockholders  of  an  In- 
solvent corporation,  the  order  made 
In  the  receivership  proceedings  in 
Minnesota,  whereby  the  amount  of 
the  stockholders'  liability  was  de- 
termined, and  an  assessment  for  such 
amount  made,  was  not  conclusive  as 
against  defendant,  which  was  not 
served  with  process  and  did  not  ap- 
pear when  It  Included  the  expenses  of 
.the  receivership  and  the  estimated 
expense  of  enforcing  the  stockhold- 
ers' double  liability,  the  law  making 
no  provision  for  liability  of  the 
stockholder  for  such  expense  when  he 
acquired  his  shares,  but  such  lia- 
bility being  added  thereafter  by  stat- 
ute. Converse  v.  .^tna  Nat.  Bank, 
79  Conn.  163,  64  A  841,  7  AnnCas  76. 

43.  Great  Western  Tel.  Co.  v. 
Purdy.  162  U.  S.  329,  16  SCt  810,  40 
L..  ed.  986. 

[a]  a^laaa*  of  other  stookhoU- 
•n. — "In  the  seventh  plea,  which  was 
also  stricken  by  the  court,  it  is  al- 
leged that  the  plaintiff  had  settled 
with  and  released  from  liability  sev- 
•rat  stockholders  under  said  decree, 


and  defendant  contends  that  this  is 
equivalent  to  a  release  of  himself. 
We  think  the  court  properly  struck 
this  plea.  The  defendant  is  bound  to 
the  creditors  upon  his  subscription  to 
the  capital  stock  of  this  company, 
and  whether  other  stockholders  were 
released  or  not,  Is  a  matter  with 
which  he  has  no  concenir  unless  this 
action  on  the  part  of  the  creditors  or 
their  agent  increased  his  liability." 
Howard  V.  Olenn,  8S  Oa.  238,  261,  11 
SB  610,  21  AmSR  166. 

43.  Great  Western  Tel.  Co.  v. 
Purdy,  162  TJ.  S.  329,  16  SCt  810,  40 
Ii.  ed.  986:  Castleman  v.  Templeman, 
87  Md.  646,  40  A  275,  67  AmSR  363, 
41  LiRA  367;  Meyer  v.  Ruby  Trust 
Min.,  etc.,  Co.,  192  Mo.  162,  90  SW 
821. 

44.  Straw,  etc.,  Mfg.  Co.  v.  -li.  D. 
Kitbourne  Boot,  etc.,  Co.,  80  Minn. 
125,  83  NW  36;  Commonwealth  Mut. 
F.  Ins.  Co.  v.  Hayden,  61  Nebr.  454,  86 
NW  443. 

40.  Mottlnger  ▼.  Hendricks,  208 
Fed.  824. 

48.  Shlpman  v.  Treadwell,  208  N. 
T.  404,  102  NB  634.  See  Great  West- 
on Tel.  Co.  v.  Purdy,  162  U.  S.  329, 
16  SCt  810,  40  L.  ed.  986  (where  the 
question  when  the  statute  of  limita- 
tions commenced  to  run  was  held 
not  a  federal  question);  Glenn  v. 
Semple,  80  Ala.  159,  60  AmR  92 
(where  it  was  held  the  statute  did 
not  commence  to  run  until  the  call 
for  unpaid  subscriptions  was  made). 

[a]  Statute  of  Umltattons, — ^When 
the  action  is  not  based  on  the  stock- 
holders' written  contract  of  subscrip- 
tion the  question  of  when  the  cause 
of  action  accrued  may  be  set  up  by 
the  stockholder  when  sued  on  his  lia- 
bility to  pay  an  assessment  fixed  by 
a  decree  of  the  court.  Great  West- 
ern Tel.  Co.  v.  Purdy,  162  U.  S.  829, 
16  SCt  810,  40'L.  ed.  986. 

[b]  JMason  for  mle^— "The  whole 
effect  of  the  order  of  assessment  be- 
ing to  fix  the  amount  which  any 
stockholder  liable  under  his  contract 
of  subscription  should  pay,  and  to 
authorize  the  receiver  to  bring  suits 
against  stockholders  for  the  same, 
but  not  to  determine  whether  the 
present  defendant,  or  any  other  juir- 
tlcular  stockholder  was  liable  for 
anything,  the  Iowa  court,  by  sus- 
taining the  defence  of  the  statute  of 
limitations,  did  not  deny  to  the  Ju- 
dicial proceeding  of  Illinois  the  full 
faith  and  credit  to  which  it  was  en- 
titled." Great  Western  Tel.  Co.  v. 
Purdy,  162  U.  S.  329,  16  SCt  810,  40  L. 
ed.  986. 

47.  Sellg  V.  Hamilton,  2^4  IT.  S. 
662,  34  SCt  926;  68  L.  ed.  1618;  Straw, 
etc.,  Mfg.  Co.  V.  Li.  D.  Kllboume 
Boot,  etc.,  Co.,  80  Minn.  125,  83  NW 
36;  Commonwealth  Mut.  F.  Ins.  Co. 
V.  Hayden,  61  Nebr.  454,  86  NW  443. 

48.  Robinson  v.  Brown,  126  Fed. 
429;  Sheafe  V.  LArlmer,  79  Fed.  921. 

[a]  ai(UM*dBMM  A«*  reoetrar  not 
ooxpontlOB^— "The  object  of  the 
double  liability  is  to  realize  a  fund 
for  the  ratable  payment  of  all  cor- 
porate debts.  This  fund  could  not  be 
realized  if  those  who  were  at  once 
creditors  of  the  corporation  and  its 
stockholders  were  permitted  to  offset 
their  credits  and  liabilities.  Such 
creditors  would  thus  gain  a  prefer- 
ence over  all  others.  ...  If  the 
defendtints  In  these  cases  had  proved 


their  claims  against  the  cori>oratlon, 
they  would  be  entitled  to  receive  on 
those  claims  the  same  per  cent,  as 
that  realized  by  other  creditors. 
.  The  defendants  rely  upon  a 
strict  right  of  set-off,  .such  as  at 
common  law  is  permitted  by  the 
courts  of  Massachusetts,  but,  In  the 
opinion  of  the  court,  no  such  right 
exists  In  this  case.  Their  claims  are 
against  the  corporation;  their  In- 
debtedness is  due  to  the  receiver  of 
the  corporation,  who  represents,  net 
the  corporation,  but  its  creditors." 
Robinson  v.  Brown,  126  Fed.  429,  431. 

[b]  SefensM  jrood  walaat  oor* 
porstUm  act  _cooC  Mralain  oredttora, 
.—"In  Cox  v.  Dickie,  48  Wash.  264,  93 
P  '523,  two  of  the  contentions  were 
that  valid  subscriptions  to  the  capital 
stock  had  not  been  made,  and  that 
there  was  a  defect  In  the  organization 
of  the  company.  ...  It  must  be 
remembered  that  this  is  not  an  action 
by  the  corporation  to  enforce  collec- 
tion of  subscriptions  for  stock  or  its 
contracts  with  Its  subscribers,  but  Is 
an  action  brought  by  a  receiver, 
under,  order  of  the  court,  to  enforce 
such  subscriptions  for  the  benefit  of 
creditors.  As  between  the  corpora- 
tion itself  and  the  stockholders  all 
these  defenses  would  probably  be 
good,  but  as  between  the  stockholders 
and  the  creditors  of  the  corporation 
another  rule  prevails."  Slfvain  v. 
Benson,  88  Wash.  271,  277,  145  P  176. 

49.  Dickinson  v.  Kline,  96  Nebr. 
436,  148  NW  141. 

60.  Meyer  v.  Ruby  Trust  Mln.,  etc., 
Co.,  192  Mo.  162.  90  SW  821;  Dickin- 
son v.  Kline,  96  Nebr.  436,  148  NW 
141. 

[a]  XUiurtraUona. — (1)  Where  pro- 
moters and  officers  of  a  corporation, 
making  false  and  fraudulent  repre- 
sentations to  obtain  subscriptions  to 
stock,  collected  large  amounts  of 
money  for  subscriptions  to  stock  sold 
below  par  as  full  paid,  and  appropria- 
ted the  corporate  funds  to  their  use 
and  for  salaries,  a  decree  of  contribur 
tion  In  equity  fixing  the  amount  due 
such  officers  and  directors  was  held 
not  conclusive  on  the  stockholders  in 
an  action  in  equity  to  enforce  pay- 
ment of  unpaid  stock  subscriptions, 
since  the  question  of  the  liability  of 
defendants  as  i^ockholders  was  the 
principal  question  Involved  in  the 
case,  and  there  might  be  equities 
In  favor  of  defendants  as  against 
the  claims  of  the  creditors  which 
would  not  be  available  as  a  de- 
fense to  the  corporation  Itself, 
hence  the  stockholders  should  have 
teen  made  parties  to  the  litigation, 
and  the  equities  existing  among  all 
the  parties  interested  determined  and 
none  of  the  creditors  who  were  not 
bona  fide  creditors  without  notice  of 
the  equities  of  defendants  could  re- 
cover. Dickinson  v.  Kline,  96  Nebr. 
436,  148  NW  141.  (2)  When  a  Judg- 
ment Is  obtained  against  a  corpora- 
tion by  one  who  participated  in  a 
scheme  whereby  stock  was  issued  as 
full  paid,  when  in  fact  It  was  not 
fully  paid  for  (as  an  issue  for  prop* 
erty  at  an  excessive  valuation)  stock- 
holders may  defend  an  action  to 
assess  their  stock  to  pay  such  Judg- 
ment on  that  ground.  Meyer  v.  Ruby 
Trust  Mln.,  etc.,  Co.,  192  Mo.  162,  90 
SW  821. 

SI.    Dickinson   v. '  Kline,   9(  Nebr. 
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where  the  creditor  was  an  officer  of  the  corporation 
and  participated  in  the  proceedings  whereby  the 
stockholders  were  to  receive  stock  as  full  paid  with- 
out paying  full  value  therefor.'* 

[%  1672]  (f)  Foreign  Judgments."*  A  nonres- 
ident stockholder  in  »  corporation  is  bound  by  valid 
proceedings  had  in  the  state  of  its  domicile,  under 
the  statute  of  that  state,  controlling  the  settlement 
of  its  affairs,  assessing  the  stockholder's  statutory 
liability,  although  not  a  party  to  such  proceedings, 
except  as  represented  by  the  corporation;"*  and  the 
amount  of  his  liability,  beii/g^  then  ascertained,  may 
be  enforced  in  an  action  at  law  in  the  state  of  the 
stockholder's  domicile."" 

[$  1673]  c.  Exectttion  against  Stockholders  on 
Judgment  against  Corporation — (1)  Character  of 
Proceedings  to  Obtain.  Statutes  in  a  number  of 
states  provide  for  special  proceedings  by  motion 
against  stockholders  for  execution  against  them  to 
satisfy  judgpnents  against  the  corporation  which 
have  be,en  returned  unsatisfied."  The  motion' is  a 
substitute  for  a  bill  in  equity  to  reach  assets  in  the 
hands  of  the  stockholder,*^  and  is  available  only 
against  stockholders  of  corporations  designated  by 


436.    148   NW  141 

[a]  "Dm  Mason  of  tUa  ral* '  is 
that  such  a  person  has  not  given 
credit  to  the  company  upon  the  faith 
of  the  unpaid  subscriptions  being  an 
asset  of  the  company."  Meyer  v. 
Ruby  Trust  Mln.,  etc.,  Co.,  192  Mo. 
162,  90  SW  821. 

53.  See  Dickinson  v.  Ellne,  96 
Nebr.  43E,  148  NW  141  (decree  against 
insolvent  corporation  for  contribu- 
tion and  allowing  a  claim  of  a  cred- 
itor against  the  corporation  Is  not 
final  as  to  equities  existing  between 
such  creditor  and  such  stockholder). 

"One  who,  .  .  .  was  a  party  to 
the  transaction  whereby  property  was 
turned  over  to  the  company  as  pay- 
ment In  full  for  the  stock  Issued,  can- 
not be  heard  to  say  that  the  stock  Is 
not  fuII-pald  stock,  even  though  he 
has  loaned  money  to  the  company,  and 
cannot  hold  his  fellow  stockholders 
as  for  unpaid  subscriptions  on  their 
stock,  to  satisfy  a  Judgment  In  his 
favor  for  money  actually  loaned  to 
the  corporation."  Meyer  v.  Ruby 
Trust  Mln.,  etc.,  Co.,  X92  Mo.  162,  191, 
90  SW  821. 

53.  OonolUBlvensss  a&d  •Ssot  of 
foralffn  Jadgmants  ffsnwsUy  see 
Judgments  [23  Cyc  16621. 

EnfoToement  of  UabiUtjr  of  non- 
cesldsnt  stookhoUlsxa  rsaMallv  see 
supra  J!  1537-1642, 

54.  American  Nat.  Bank  v.  Sup- 
Clee,  116  Fed.  667,  669.  62  CCA  293. 

"  'Now,  as  the  Judgment  rendered 
In  the  Kansas  court  la  In  that  State 
not  only  conclusive  against  the  cor- 
poration but  also  binding  upon  the 
stockholder.  It  must.  In  order  to  have 
the  same  force  and  efTect  In  other 
States  of  the  Union,  be  adjudged 
In  their  courts  to  be  binding  upon 
him,  and  the  only  defences  which  he 
can  make  against  It  aro  those  which 
he  could  make  in  the  courts  of  Kan- 
sas. The  <lue8tton  to  be  determined  In 
this  case  was  not  what  credit  and 
effect  are  given  In  an  action  against 
a  stockholder  In  the  courts  of  Rhode 
Island,  to  a  Judgment  In  those  courts 
against  a  corporation  of  which  he  Is 
a  stockholder,  but  what  credit  and 
effect  are  given  in  the  courts  of  Kan- 
sas In  a  like  action  to  a  similar  Judg- 
ment there  rendered.  Thus  and  thus 
only  can  the  full  faith  and  credit 
prescribed  by  the  Constitution  of  the 
United  States  and  the  act  of  Con- 
gress be  secured.'"  American  Nat 
Bank  v.  Supplee,  supra, 

"  'If  the  Judgment  Is  conclusive  In 
the  state  where  i-endered.  It  Is  con- 
clusive here.  '  The  decree  hy  which 
the  assessment  In  question  was  made 
wad  undoubtedly  conclusive  on  the 
members  or  policy  holders  of  the  d«- 


funct  company,  unless  attacked  In  a 
direct  procesdljiK,  notwithstanding 
they  were  not  present  when  it  was 
rendered.  We  can  come  to  no  other 
conclusion  than  that  we  are  bound, 
undep  the  constitutional  requirement 
of  "full  faith  and  credit,''^  to  hold 
that  the  decree  making  the  assess- 
ment in  question,  being  ooqcluslve  In 
Illinois  upon  all  members  and  policy 
holders,  unless  attacked  by  direct  pro- 
ceedings Is  conclusive  here,  and  not 
open  to  collateral  i^ttack.' "  Mutual 
F.  Ins.  Co.  V.  Phasniz  Furniture  Co., 
108  Mich.  170,  66  NW  1096,  62  AmSR 
693,  34  L.RA  694. 

55.  U.  S, — Irvine  v.  Putnam,  167 
Fed.  174. 

Ga.— Howard  v.  Olenn,  86  Oa.  288, 
11  SB  610,  21  AmSR  166. 

Mass. — Converse  v.  Ayer,  197  Mass. 
443,   84    NE  98. 

Nebr. — Commonwealth  Mut  F.  Ins. 
Co.  V.  Bayden,  61  Nebr.  464,  86  NW 
443. 

N.  T. — Shipman  ▼.  Treadwell,  208 
N.  7.  404,  102  NB  .634  [aft  160  Api>. 
Dlv.  67.  133  NTS  970]. 

Vt.— King  v.  Cochran,  76  VL  141, 
66  A  667,  104  AmSR  922. 

W.  Va. — Swing  v.  Taylor,  68  W.  Va. 
621,    70     SE    373. 

[a]  Reason  for  Tula,— "The  ground 
upon  which  the  foreign  stodcholders 
are  held  concluded  by  the  proceedings 
taken  to  ascertain  the  deficiency  for 
which  they  are  holden  upon  their 
secondary  liability  is  fully  and 
clearly  stated  in  Howarth  v.  Lom- 
bard tl76  Mass.  670,  66  NG  888,  49 
IiRA  toil.  The  liability  is  contrac- 
tual as  well  as  statutory.  The  1l.w 
provides  that  each  stockholder  shall 
be  liable  equally  and  ratably  for  the 
obligations  of  the  corporation  to  an 
amount  equal  to  the  amount  of  his 
stock  In  addition  to  the  stock  Itself. 
and  that  If  the  corporation  becomes 
Insolvent  and  a  receiver  is  appointed 
he  shall  pay  to  the  receiver  the 
amount  of  such  liability  when  the 
same  shall  be  ascertained  and  de- 
creed by  the  Court  having  Jurisdiction 
of  the  case.  The  stockholder  con- 
tracts with  reference  to  these  require- 
ments when  he  takes  his  stock,  and  Is 
as  much  bound  by  them  as  if  they 
were  incorporated  in  a  written  agree- 
ment bearing  his  signature.  His 
agreement  covers. not  only  the  liabil- 
ity, but  the  manner  In  which  the  ex- 
tent of  the  liability  shall  be  deter- 
mined; and  when  required  to  contrib- 
ute In  accordance  with  his  undertak- 
ing he  cannot  be  permitted  to  ques- 
tion the  conclusiveness  of  the  pro- 
ceeding." King  v.  Cochran,  76  Vt. 
141.  160,   66  A  667,  104  AmSR  922. 

[b]  ninstraUoas.— .(1)  .  A     Judg- 


the  statute  giving  the  remedy.""  Also  these  statutes 
have  no  application  where  the  creditor  is  insolvent 
and^'in  the  hands  of  a  receiver."  tinder  these  pro- 
visions, no  execution  can  issue  against  a  stockholder 
on  a  judgment  rendered  against  a  corporation  after 
it  had  ceased  to  exist,""  and  an  execution  issued 
after  the  judgment  against  the  corporation  had  be- 
conie  dormant  and  which  no  longer  existed  as  a 
charge  against  the  corporation  enforceable  withoat 
its  consent  is  invalid."^ 

Scire  facias.'  Under  some  statutes  the  practice 
was  to  bring  in  stockholders  on  scire  facias  and  have 
judgment  that  the  execution  against  the  corporation 
be  levied  against  their  property  to  the  extent  of 
their  liability^*'  Scire  facias,  however,  is  not  a 
proper  remedy  against  stockholders  of  a  corpora- 
tion against  which  execution  has  been  issued  and  re- 
turned nuUa  bona  where,  under  the  statutes  govern- 
ing stockholders'  liability,  they  are  liable  as  original 
debtors  and  in  the  same  manner  as  though  there  had 
beeh  no  incorporation,**  or  under  statutes  which 
prov.ide  for  enfoteement  of  the  stockholders'  liability 
by  ordinary  action.'* 

[$  1674]     (2)     Wlio  Are  Liable  to  Ezscntioa. 

ment  of  a  Washington  court  fixing 
the  amount  of  an  assessment  against 
stockholders  was  held  conclusive  on  a 
stockholder  in  an  action  by  a  receiver 
in  a  Vermont  court  to  collect  the 
amount  of  assessment  from  a  resident 
of  Vermotat.  King  v.  Cochran,  76  Vt. 
141,  56  A  667,  104  AmSR  922.  (2)  A 
decree  rendered  in  Virginia,  in  an  ac- 
tion against  an  Insolvent  corporation 
and  its  trustee,  ascertaining  the  debts 
of  the  corporation,  and  making  a  call 
on  stockholders  for  a  portion  of  their 
unpaid  subscriptions  to  pay  such 
debts  is  binding  in  the  state  of  Ken- 
tucky on  the  stockholders,  although 
they  were  not  parties  to  the  action  In 
which  the  Judgment  was  rendered. 
Calloway  v.  Glenn,  105  Ky.  648,  49 
SW  440,  20  KyP  1447.  (3)  The  trus- 
tee appointed  by  a  decree  to  sue  for 


and  collect  the  unpaid  subscriptions 
has  a  right  to  bring  such  suits 
against  stockholders  in  other  states, 
who  had  no  personal  notice  of  the  suit 
against  the  corporation.  Howard  v. 
Glenn,  96  Ga.  238,  11  SB  610,  21 
AmSR  166. 

56.  See  statutory  provisions;  and 
Bank  of  North  America  v.  Rindge,  67 
Fed.  279  (Kansas  statute) ;  Howell  v. 
Manglesdorf,  33  Kan.  194,  6  P  769; 
Texas,  etc..  R.  Co.  v.  Berlin,  (Tex. 
Civ.  A.)  165  SW  62;  Galvin  v.  McCon- 
noll,  53  Tex  Civ.  A.  486, 117  SW  211. 

ra]  Stetatas  not  conf arrijur  tigfeb 
— The  procedure  under  consideration 
is  not  authorised  by  a  statute  which 
provides  that  before  any  stockholder 
can  be  charged  with  the  payment  of 
a  Judgment  for  a  corporate  debt  an 
action  shall  be  brought  against  him. 
The  statute  contemplates  an  ordinary 
action  and  not  a  special  proceeding. 
Singer  v.  Given,  61  Iowa  93,  15  NW 
858:  Baylies  v.  Swift,  40  Iowa  648. 

[b]  Vhsra  tlM  statata  proTidas 
•aothar  and  dlCarant  ramsay  the 
remedy  under  consideration  does  not 
exist.  Henley  v.  Stevenson.  67  Kan. 
4,  72  P  618. 

57.  Elrsklne  V.  Ijowenstein,  8S  Uo. 
301. 

58.  Haskins  V.  HardtaKt  U  F.  Cas. 
No.  6,196,  2  Dill.  99. 

58.  Showalter  y.  Liaredo  Impr.  0>.. 
88  Tex.  162.  18  SW  491. 

eo.  Scanlan  ▼.  Crowahaw,  5  Mo. 
A,  337 

ei.  Chenault  T.  Cbappell,  8  Kaa. 
A.  807,  67  P  668. 

ea.  Whitney  v^  Hilininond,  44  Me. 
305  (where  it  was  said,  however,  that 
the  statute  lias  been  repealed).  And 
see  Baylies  v.  Swift.  40  Iowa  648 
(stating  former  practlee  in  Iowa). 

83.  Bouthmayd  v.  Buss,  a  Conn. 
62. 

e«.    Bayllss  V.  Swifts  46  Iowa  648. 
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^ese  statutes  apply  only  to  stockholders  holding 
stock  at  the  time  the  execution  against  the  oorporn- 
tion  was  retnmed*'  except  in  the  case  of  a  f  randn- 
lent  transfer  to  avoid  liability,'"  and  nnder  a  sta- 
tute providing  for  the  levy  of  execution  upon  the 
body  or  estate  of  any  member  of  the  oorporation, 
an  execution  against  a  corporation  cannot  be  levied 
on  the  estate  of  a  stockholder  who  died  before  suit 
was  brought."  Other  decisions  hold  without  quali- 
flestion  that  execution  oaimot  be  issued  against  the 
estate  of  a  deceased  stockholder.** 

[$  1676]  (3)  Oonditioiis  Preeedent  to  Eznrelm 
of  Right.  To  entitle  a  creditor  to  the  remedy  pro- 
vided by  statute,  it  is  essential  that  its  xnovisions 
should  have  been  complied  with.*"  Thus  a  motion 
for  execution  against  stockholders  cannot  be  enter- 
tained until  the  record  of  the  case  in  which  the  mo- 
tion is  made  shows  the  issuance  of  an  exeeution  and 
the  return  of  the  same  nulla  bona.^"  However,  it 
has  been  held  that  it  is  not  essential  that  the  return 
should  negative  the  ownership  of  any  property 
whatever  by  the  corporation.  A  fair  and  substan- 
tial return  of  nulla  bona  is  all  that  is  required.'* 
And  a  return  of  nulla  bona  upon  an  exeeution  issued 
|ont  of  k  justice's  court  is  sufficient  to  give  juris- 
'diction  to  proceed  against  a  stockholder.^'  Where 
lan  exeeution  has  been  returned  nnsatisfied  on  a 
(judgment  against  a  corporation,  it  is  not  essential  to 

'06.  Van  Deitiark  V.  Barona,  63 
{Kan.  779,  36  P  798;  Parkinson  Sugar 
Ko.  V.  Topeka  Sugar  Co.,  8  Kan.  A. 
179.  64  P  331. 

06.  Marcy  v.  Clark,  17  Maas.  830; 
TDauchy  v.  Brown,  24  Vt.  197.  But  see 
Xi«lana  ▼.  Marah,  16  Mas^.  389  (hold- 
Sng  that  under  St  [1808]  c  65  1  6,  the 
'execution,  against  a  manufaoturlngr 
.corporation,  which  am  officer  levies 
on  the  body  or  estate  of  a  member  of 
such  corporation,  must  have  been 
|the  same  execution  on  which  the  of- 
ficer made  demand  on  the  president, 
»tc.,  of  the  corporation  as  provided 
ttn  the  statute;  |tnd  the  member  ao 
nevied  upon  must  have  been  such 
at  the  time  of  the  levy). 
I  07.  Child  V.  Coffin,  17  Mass.  84 
[(where  it  was  said  tliat  the  statute 
relates  only  to  those  who  were  mem- 
tbers  at  the  time  of  the  commence- 
ment of  the  action'). 
)  60.  Achenbach  v.  Pomeroy  Coal 
Co.,  2  Kan.  A.  367,  42  P  734;  Cam' 
ttings  v.  Wright.  11  Mo.  A.  S48. 
)  la]  Tn  suyport  of  tills  view  it  was 
said;  "We  know  of  no  reason  why  one 
seeking  to  enforce  the  liability  of  a 
deceased  stockholder  In  an  insolvent 
corporation  should  \be  put  upon  a 
more  favorable  footing  than  an  ordi- 
nary judement  creditor  of  the  de- 
ceased. The  law  contemplates  that 
all  general  creditors,  having  demands 
of  the  same  class  agralnst  the  estate 
of  a  deceased  person,  shall  be  upon 
equality,   and   shall   be   paid   pro 


an      ,      . 

rata  out  of  the  estate,  In  the  due 
course  of  its  administration  In  the 
probate  court.  To  permit  an  execu- 
tion to  be  issued  against  the  assets 
of  an  estate  in  the  hands  of  an  ad- 
ministrator, in  favor  of  any  creditor 
or  claimant,  would  do  violence  to  the 
whole  spirit  of  the  law  concerning 
the  settlement  of  the  estates  of  de- 
ceased persons,  and  would  result  In 
an  unwarranted  Interruption  of  any 
orderly  administration."  Aschenbach 
V.  Pomeroy  Coal  Co.,  2  Kan.  A.  3B7, 
42  P  734,  736. 

69.  Sumner  v.  Marcy,  28  F.  Cas. 
No.  13,«09,  3  Woodb.  &  M.  106:  Hoyt 
v.  Bunker,  60  Kan.  674,  38  P  128; 
Stone  v.  Wiggln,  6  Mete.  (Mass.) 
316.    And  see  infra  notes  70-74. 

[a]  BanutaA  on  corpowttioa.— 
Under  St.  (1808)  c  65  9  6,  and  St 
(1817)  c  183,  providing  that  an  execu- 
tion against  a  manufacturing  cor- 
poration cannot  be  levied  upon  the 
property  of  a  member  unless  there 
has  first  been  a  demand  on  the  presi- 


the  creditor's  right  to  inaintain  the  proceedings 
that  a  call  for  the  payment  of  the  unpaid  stock  be 
first  made.'^  And  in  the  absence  of  any  statutory 
requirement  to  that  effect,  it  is  not  essential  that 
the  records  should  show  the  stockholders  and  the 
number  of  shares  held  by  each  of  them  so  as  to 
afford  record  evidence  that  the  execution  against 
the  stockholder  is  for  the  right  amount.'* 

[i  1676]  (4)  Defenses.  The  stockholder  is 
bound  to  avail  himself  of  the  opportunity  afforded 
him  for  a  hearing  to  establish  any  facts  which  will 
absolve  him  from  liability."  Aiid  i£  he  fails  to 
appear  in  response  to  the  notice  and  make  defense, 
a  court  of  equity  will  not  render  its  aid  by  enjoining 
the  enforcement  of  the  execution.'*  The  summary 
character  of  the  proceeding  does  not  affect  the  lia- 
bility of  stockholders,  nor  change  or  limit  the  de- 
fenses which  they  may  make."  Of  necessity,  the 
same  rule  must  apply  whether  the  creditors  proceed 
by  original  action  or  motion.'"  The  defense  of  the 
Statute  of  limitations  may  be  invoked  by  stockhold- 
ers, the  proceeding  being  a  civil  action  within  the 
meaning  of  the  statute.'*  So  he  may  have  the 
remedy  by  illegality  as  well  as  any  defendant  in  fieri 
facias.***  And  when  he  sets  up  his  defense  by  affidavit 
of  illegality  he  has  all  the  privileges  as  to  pleas  and 
amendments  that  he  wonld  have  in  ordinary  suits 
in  contracts.*^    Where  a  judgment  has  been  obtained 

[b}     Betam     held     snOloiiit. — (1) 

Where  an  officer,  under  the  provisions 
of  St.   (1836)  c  200,  returned  that  he 
could     find     no     corporate     property  . 
wherewith  to   satisfy   the'  execution. 
Instead   of   using    the  words   of   the 


dent,  treasurer,  or  clerk  of  the  cor- 
poration by  the  officer  who  holds  the 
execution  to  show  to  him  property 
sufficient  to  satisfy  and  pay  the  sum 
due  thereon,  such  an  execution  can- 
not be  levied  on  the  property  of  the 
member  without  sucta  a  demand,  al- 
though, on  the  original  writ  the  prop- 
erty of  such  member  was  attached 
after  a  default  of  the  corporation  to 
show  to  the  officer  who  held  the  writ 

Jiroperty    sufficient     to    satisfy    the 
udgment,  which  might  be  recovered 
thereon.     Stone   v.   wiggln,   6    Mete. 
(Mass.)  816. 
7a    Hoyt  V.  Bunker,  BO  Kan.  574, 

32  P  126:  Beers  v.  Bunker,  6  Kan.  A.    -  ,-z,-zi--z -z. »—,--. 7- 

697,  60  P  506:  Carey  Lumber  Co.  v.    tain"  that  no  such  property  is  In  eiis- 
Neal,  8  Kan.  A.  899.  42  P  926;  Marks   tenoe.     Hathorn  v.  ailef,  63  Me.  471. 


v.  Hardy,  86  Mo.  232. 

ta]  If  the  olBear  vajo  »  part  of 
tb*  debt  and  zetnxas  the  w>ft  nulla 
bona  as  to  th*  cestAn*,  a  sufficient 
foundation  la  laid  to  proceed  against 
the  stockholder  for  the  balance. 
Marks  v.  Hardy,  86  Mo.  232. 

[b]  Time  of  rstnzn  of  writ. — (1) 
Where  the  statute  fixes  a  time  within 
which  the  execution  may  be  returned 
the  return  may  be  made  before  the 
lapse  of  the  statutory  period,  and 
thereupon  proceedings  against  the 
stockholder  may  be  instituted.  Bulst 
V.  Cntlzens'  Sav.  Bank, -4  Kan.  A.  700, 
46  P  718.  (2)  But  when  the  statute 
Axes  a  day  for  the  return  of  the 
writ  It  should  not  be  returned  before 
that  day.  Marks  v.  Hardy,  86  Mo. 
232. 

fc]  Possession  of  property  »y  oM- 
oer. — Since  St.  (1851)  c  315,  providing 
that  the  property  of  a  stockholder  in 
a  manufacturing  company  cannot  be 
taken  on  execution  against  the  com 


pany  so  long  as  the  officers  thereof 
nave  sufficient  property  to  satisfy  the 
execution.  Is  merely  directory  as  to 


the  levying  of  the  execution,  the  fact 
that  officers  of  a  corporation  have 
property  sufficient  to  pay  a  judgment 
against  the  corporation  does  not  pre- 
vent the  rendition  of  Judgment 
against  a  stockholder.  Brayton  v. 
New  England  Coal  Mln.  <^>.,  11  Gray 
(Maas.)  493. 

71.  Marks  V.  Hardy,  86  Mo.  232; 
Knight  V.   Frost,  14   Mo.   A.   881. 

[a]  BlTeot  of  reoslversUp. — A  re- 
turn showing  that  all ,  the  property 
levied  upon  and  not  sold  or  delivered 
up  to  claimants  was  turned  over  to  a 
receiver  will  be  regarded  as  a  fair 
and  substantial  nulla  bona  return. 
Marks  v.  Hardy,  86  Ho.  282. 


statute  "corporate  property  or  estate,' 
it  was  held  to  be  sumcient.  Stanley 
T.  Stanley,  26  Me.  191.  (2)  A  cer- 
tificate by  an  officer  that  he  "made 
diligent  search"  for  corporate  prop- 
erty, and  a  return  that  such  property 
"could  not  be  found."  is  a  sufllcient 
compliance  with  Rev.  St.  (1841)  c  76 
i  18,  providing  that  before  the  officer 
can  proceed  against  the  property  of 
<■    stockholder  he  must     lirst  ascer- 


70.  Voight  v.  Dregge,  97  Mich.  822, 
66  NW  667. 

70.  Washington  Sav.  Bank  v. 
Butchers',  etc..  Bank,  107  Mo.  133,  17 
SW  644,  28  AmSR  405. 

74.    Stone  V.  Davidson,  56  Qbl.  179. 

76.  Hood  V.  French,  37  Fla.  117, 
19  S  165;  Warner  v.  Imbeau,  63  Kan. 
415,  66  J"  648. 

[a]  u  Xassaclmsstts. — (I)  A  per- 
son summoned  as  a  stockholder  in  a 
suit  to  recover  a  corporate  debt  can- 
not make  any  defense  which  goes  to 
defeat  the  action  as  between  the  oi-ig- 
inal  parties.  Holyoke  Bank  v.  Qood- 
man  Paper  Mfg.  Co.,  63  Mass.  676.  (2) 
The  stockholder's  defense  must  be 
confined  to  matters  which  tend  to 
show  that  he  Is  not  liable  as  a  stock- 
holder for  the  debts  of  the  corpora- 
tion. Hobbs  V.  Dane  Mfg.  Co..  87 
Mass.  681.  (3)  A  person  duly  sum- 
moned, under  St.  (1851)  c  815,  as  a 
stockholder,  in  an  action  against  a 
manufacturing  corporation  and  de- 
faulted, cannot  afterwards  deny  the 
existence  of  the  corporation,  or  his 
liability  to  be  arrested,  as  a  stock- 
holder on  the  execution  against  the 
corporation.  Richmond  v.  Willis,  13 
Gray  (Mass.)  182. 

76.  Warner  v.  Imbeau,  63  Kan.  416, 
65  P  648. 

77.  Crlssey  v.  Morrill,  125  Fed. 
878,  60  CCA  460;  Heard  v.  Sibley,  62 
Ga.  810;  Force  v.  Dahlonega  Tanning, 
etc.,  Mfg.  Co.,  22  Oa.  86:  V.  S.  Na- 
tional Bank  v.  Magnuson,  S7  Kan.  678, 
47  P  618. 

70.  U.  S.  National  Bank  v.  3Cae- 
nuson,  67  Kan.  573,  47  P  618. 

79.  Crlssey  v.  Morrill,  US  Fed. 
878.  60  CCA  460. 

00.  Force  v.  Dahlonega  Tannings 
etc.,  Mfa;.  Co.,  22  Ga.  86. 

oi.    Heard  v.  Sibley,,  ^^ 
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against  a  eorporation,  and  a  motion  is  made  for  an 
execution  to  issue  against  a  stoekholder  for  the 
amount  of  such  judgment,  the  fraud  which  snob 
stockholder  may  plead  as  a  defense  to  sueh  motion 
must  be  actual  fraud,  as  distinguished  from  a  judg- 
ment obtained  on  false  evidence  or  a  forged  instru- 
ment on  the  trial.^^  A  plea  that  other  corporate 
creditors  had  begun  like  proceedings  against  de- 
fendant is  insufficient,  in  the  absence  of  a  showing 
that  any  of  such  creditors  had  established  a  lien 
or  prior  claim  against  the  fund  arising  ^rom  the  en- 
forcement of  such  liability.^' 

[$  1677]  (5)  Parties  to  Motion.  Under  some 
statutes  the  debtor  corporation  is  not  a  necessary 
party  to  the  proceeding  against  a  stockholder  to 
enforce  his  individual  liability  by  motion  for  an 
execution." 

[$  1678]  (6)  In  yTSiat  Oonrt  Hbtion  Hade. 
The  proceeding  is  considered  supplemental  and  not 
original'"  and  the  motion  must  be  made  in  the  court 
in  which  the  suit  against  the  corporation  was  tried 
and  in  which  judgment  against  the  corporation  was 
/  rendered,""  and  in  the  original  action  against  the 
corporation.*^ 

[$  1679]  (7)  Beanisites  and  Sufficiency  of  Mo- 
tion. Unless  so  provided  by  statute,  the  mot^ion 
need  not  be  in  writing.*"  And  it  has  been  held  that 
a  motion  showing  the  rendition  of  a  judgment' 
against  a  corporation,  the  issue  of  execution  there- 
on, a  return  of  such  execution  nulla  bona,  and  the 
•  name  of  a  stockholder,  with  the  amount  of  stock 
held  by  him  in  such  corporation,  and  written  notice 
to  the  stockholder  of  such  motion,  is  sufficient  to 
require  such  stockholder  to  show  cause  why  the 
.  execution  should  not  issue  against   him.*'     If  in 

>13  (where  It  was  said  that:  "He 
...  Is  not  bound  as  to  any  of  his 
personal  rights  by  the  judgment 
against  the  corporation  any  more 
than  he  would  have  been  had  such  a 
judgment  been  granted  In  the  ordi- 
nary way  against  the  bank,  a  return 
of  property  been  made  on  It,  and  then 
an  ordinary  suit  brought  against  him, 
on  his  charter  liability  as  security 
for  the  ultimate  redemption  of  the 
bills"). 

83.  Nichols  v.  Stevens,  123  Mo.  96, 
26  SW  E78,  27  SW  ei3,  46  AmSR  614 
[afr  157  U.  a  370,  16  SCt  840,  39  L.. 
ed.  736]. 

83.  Marks  v.  Mulhall,  13  Mo.  A. 
590. 

84.  Fox  V.  Atchison  First  Nat. 
Bank,  9  Kan.  18,  67  P  241. 

85.  Howell  V.  Manglesdorf,  33 
Kan.  194,  6  P  769;  Pazon  v.  Talmage, 
87   Mo.  13. 

88.  Hood  V.  French,  37  Fla.  117,  19 
S  166;  McClelland  v.  Cragun,  64  Kan. 
599,  38  P  776;  Wells  v.  Robb.  43  Kan. 
201,  23  P  148;  Howell  v.  Manglesdorf, 
33  Kan.  194,  6  P  759;  Carey  Lumber 
Co.  V.  Neal,  3  Kan.  A.  399,  42  P  925; 
Paxon  V.  Talmage,  87  Mo.  13  [aff  14 
Mo.   A.   586]. 

[a]  Chaiure  of  ▼aan*. — Where  a 
suit  is  orlETnally  Instituted  In  one 
county  and  Is  moved  to  another 
where  judgment  Is  rendered,  the  mo- 
tion must  be  made  in  the  latter  court. 
"Though  the  strict  and  literal  read- 
ing of  the  statute  might  be  said  to 
require  that  the  motion  should  be 
made  In  the  court  where  the  petition' 
was  originally  filed,  the  reasonable 
interpretation  of  the  law  Is,  that  the 
court  where  the  case  "was  tried  and 
the  Judgment  rendered  Is  the  one  In- 
tended." McClelland  v.  Cragun,  64 
Kan.   699,    602,   38   P  776. 

87.  Paxson  v.  Talmage,  14  Mo.  A. 
686  [aft  87  Mo.  13]. 

88.  Hood  v.  French,  37  Fla.  117, 
19  S  165. 

89.  Hoojl  v.  French.  37  Fla.  117, 19 


writing  the  fact  that  the  motion  was  not  entitled  of 
the  proper  court  is  not  ground  for  reversal,  where 
the  court  had  jurisdiction  and  defendant  appeared.'** 
An  order  for  execution  is  not  void  because  only  one 
motion  was  filed  for  execution  against  several  stock- 
holders where  the  notices  served  on  the  stockholders 
were  separate.'^ 

[$  11680]  (8)  Notice  of  Motion— (a)  Neces- 
si^  and  Seonisites  of  Notice.  Some  of  the  statutes 
giving  this  summary  remedy  expressly  provide  that 
the  stockholders  sought  to  be  charged  shall  be  g^ven 
notiee  of  the  proceedings,"  in  order  that  there  may 
be  a  judicial  investigation  of  the  questions  whether 
the  party  sought  to  be  charged  is  a  stockholder,  and 
if  so  how  much  remains  unpaid  on  the  stock.'"  And 
while  some  of  the  state  courts  have  held  that,  where 
the  statute  prescribing  the  mode  of  procedure  on 
motion  for  execution  against  stockholders  does  not 
.  require  that  notice  shall  be  g^ven  to  the  stockhold- 
ers, notice  is  unnecessary,'*  the  supreme  court  of  the 
United  States  has  decided  otherwise.  This  court 
holds  that  to  allow  an  execution  to  issue  against  a 
stockholder  for  a  debt  of  the  corporation  after  judg- 
ment has  been  returned  nulla  bona  against  it  is 
repugnant  to  the  due  process  provision  of  the  four- 
teenth amendment.*"  A  notice  will  be  sufficient  if 
it  fairly  .informs  the  party  sought  to  be  charged 
of  the  nature  and  terms  of  the  order  to  be  applied 
for,  the  names  of  the  parties  to  the  proceeding,  the 
court  before  which  the  application  is  to  be  made  and 
the  time  and  place  of  such  application.**  Merely 
formal  defects  will  not  vitiate  a  notice  which  com- 
plies substantially  with  all  the  requirements  of  the 
statute  and  contains  all  that  is  necessary  to  inform 
the  party  on  whom  it  was  served  of  the  nature  and 


S    166;    McFarland   v.   Martin,    (Tex, 
Civ.  A.)  86  SW  689. 

90.  Schaeffer  v.   Jecko,   9   Mo.  A. 

592  mem. 

91.  Warner  v.  Imbean,  68  Kan. 
415,  419,  65  P  $48  (wbare  Jt  WM  said: 
"The  mere  fact  that  the  motion  asked 
for  the  same  relief  against  other 
stockholders  than  the  one  named  in 
a  given  notice  could  nowise  prejudice 
his  Interest.  It  was.  In  effect,  a  mis- 
Joinder  of  parties  defendant,  and  was 
waived  by  falling  to  appear  and 
plead"). 

9&  Wilson  v.  Sellgman,  144  TT.  S. 
41,  12  set  641,  36  L.  ed.  338  (constru- 
ing Missouri  statute);  Wells  v.  Robb, 
43  Kan.  201,  23  P  148;  Howell  v.  Man- 
glesdorf, 33  Kan.  194,  5  P  759;  C^rev 
Lumber  Co.  v.  Neal,  8  Kan.  A.  399,  42 
P  925;  Wilson  v.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  688,  18  SW  286,  32  AmSR 
624:    Marks  v.   Hardy,   86   Mo.   232. 

•S.  Wilson  v.  Sellgman,  144  U.  S. 
41,  12  SCt  641,  36  L.  ed.  338. 

84.  Armour  Fertilizer  Works  v. 
Parrlsh  Vegetable,  etc.,  Co.,  63  Fla. 
64,  58  S  231  [rev  237  U.  S.  413]; 
Mason  v.  Force,  30  CJa.  99,  101;  Carey 
Lumber  Co.  v.  Neal,  3  Kan.  A.  399,  42 
P  925  (holding  that  "where  the  stat- 
ute provides  a  specific  remedy  In  a 
given  case  and  specifies  the  manner 
of  procedure  thereunder,  a  person  is 
entitled  to  the  benefits  of  such  remedy 
by  a  compliance  with  the  provisions 
of  the  statute"). 

"  'Any  fieri  facias  issued  against 
said  incorporation,  may  be  levied  and 
collected,  and  out  of  the  private 
property  of  any  of  the  stockholders 
in  said  incorporation.'  Therefore, 
no  such  notice  of  the  suit,  or  service 
of  the  process  upon  the  stockholder, 
is  required  or  was  necessary  by  that 
Act.  It  is  only  necessary  that  exe- 
cution should  legally  issue  against 
the  Incornoratlon.  that  Is,  that  the 
Incorporation  Itself,  not  its  members, 
should  be  leeally  .served,  a  Judgment 
properly  rendered  against  It.    A  fieri 


facias  Issued  from  such  Judgment 
might  be  levied  and  collected  out  of 
the  private  property  of  the  stock- 
holder. The  Legislature  clearly  in- 
tended that  a  service  on  the  incor- 
poration should  be  good  as  against 
the  stockholder,  that  a  Judgment  and 
execution  good  as  against  the  Incor- 

fioratiOQ,  snouM  be  such  against  the 
ndividual  members  thereof!"  Mason 
V.  Force,  supra. 

98.  Coe  V.  Armour  Fertillier 
Works,  287  U.  S.  413,  36  SCt  625,  59 
L.  ed.  1027  [rev  68  Fla.  64,  68  8  231]. 
[a]  Hi  rapport  of  thla  Tiow  It  was 
said:  "Before  a  third  party's  prop- 
erty may  be  taken  to  pay  that  in- 
debtedness upon  the  ground  that  b« 
is  a  stockholder  and  Indebted  to  the 
corporation  for  an  unpaid  subscrip- 
tion, he  is  entitled,  upon  the  most 
fundamental  principles,  to  a  day  In 
court  and  a  hearing  upon  such,  ques- 
tions as  whether  the  Judgment  Is  void 
or  voidable  for  want  of  Jurisdiction 
or  fraud,  whether  he  is  a  stockholder 
and  indebted,  «nd  other  defenses  per- 
sonal to  himself."  Coe  v.  Armour 
Fertilizer  Works,  237  U.  S.  41:.  423. 
35  SCt  626.  59  L.  ed.  1027. 

98.  McClelland  v.  Cragun.  S4  Kan. 
699,  88  P  776  (holding  further  that 
the  notice  need  not  m  terms  state 
the  place  where  the  motion  will  be 
made,  provided  It  designates  the 
court  In  which  the  motion  must  be 
made,  if  such  court  can  sit  lawfully 
only  at  one  place).  And  see  Wells  v. 
Robb,  43  Kan.  201,  23  P  148  (holding 
that  a  notice  that  plaintiffs  did  re- 
cover a  Judgment  against  the  corpo- 
ration, that  an  execution  Issued  upon 
such  Judgment  was  returned  un- 
satisfied, and  that  on  a  specified  day 
nnd  time  plaintiffs  would,  at  a  speci- 
fied courthou.'ie  In  open  court,  move 
for  an  order  that  execution  be  Issued 
upon  such  Judgment  against  the 
person  notified,  to  an  amount  equal 
to  the  stock  owned  by  him  at  the  date 
of  the  Judgment,  was  sufllcleat). 


For  later  cM«a.a«T*lopment«  and  ohanges  In  the  law  s^e  cumulative  Annotations,  same  title,  page  and  note  number. 
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terms  of  the  order  to  be  ap^died  for.*^  Several 
judgments,  against  the  creditor  cannot  be  included 
in  one  notice*^  as  a  single  action  will  not  cover 
several  distinct  proceedings  any  more  than  a  single 
summons  would  be  sufBcient  for  several  original 
actions.**  The  notice  may  be  signed  by  the  attor- 
neys for  plaintiff.'-  The  fact  that  the  notice  was  not 
entitled  of  the  proper  court  is  not  ground  for  re- 
versal where  the  court  had  jurisdiction  and  defend- 
ant appeared.^  Where  a  creditor  gives  notice  of 
his  motion  against  a  stockholder  on  a  nulla  bona 
return  of  the  execution  the  fact  that  he  eanses  a 
second  execution  to  issue  and  gives  a  second  notice 
is  not  necessarily, fatal  to  his  recovesy  on  the  first 
motion,  he  havii^  dismissed  his  second  motion.'  ■ 

[(  1681]  (b)  Service  of  Notice.  Notice  of  the 
motion  partakes  of  the  nature  of  an  original  pro- 
cess* and  a  proper  service  thereof  is  essential.^  As 
in  all  other  cases  in  which  a  })ersonal  liability  is 
soTight  to  be  enforced  by  judicial  proceedings  and 
after  a  written  notice,  the  notice  must  be  personally 
served  upon  defendant*  within  the  territorial  juris- 
diction of  the  court  by  whose  order  or  judgment 
his  personal  liability  is  to  be  ascertained  and  fixed,'' 
unless  he  has  agreed  in  advance  to  accept,  or  does 
in  fact  accept,  some  other  form  of  service  as  suf- 
ficient.* It  follows  therefore  that  service  of  notice 
on  a  stockholder  outside  of  the  state  confers  no 
jurisdiction  on  a  court  of  the  state  in  which  the 
proceedings  are  heard,  and  any  judgment  or  order 
charging  him  with  personal  liability  when  based  on 
such  service  is  void.*  This  woidd  be  so  even  though 
a  statute  assumes  to  confer  power  to  serve  the 
notice  outside  of  the  state.^*  Nevertheless,  notio(* 
may  be  served  on  a  stockholder  in  any  county  of  the 
state  whose  courts  have  jurisdiction  of  the  proceed- 
ing.^* Where  the  statute  requires  notice  "to  the 
persons  sought  to  be  charged ' '  the  giving  of  a  notice 
to  the  presiding  ofiScer  of  a  society  organized  for 
social  purposes  and  which  has  subscribed  for  stock 
in  an  insolvent  corporation,  is  not  notice  to  mem- 
bers of  the  society.**  Where  a  notice  has  been  duly 
served,  the  failure  of  the  deputy  to  affix  the  name 

•7.  McClelland  v.  Cragun,  64  Kan. 
S89,   38  P  776. 

86.  U.  S.  National  Bank  v.  Maer- 
nuaon,  67  Kan.  673.  47  P  618. 

•9.  IT.  S.  National  Bank  v.  Uag- 
nuson,  57  Kan.  673,  47  P  618. 

1.  McClelland  v.  Cragun.  64  Kan. 
699,  38  P  776. 

•.  Schaeffer  v.  Jecko,  6  Mo.  A.  692 
mem. 

8.     Knlrht  v.  Frost.  14  Mo.  A.  331. 

*.  n.  8.  National  Bank  v.  Mag- 
nuson,  67  Kan.  673,  47  P  618;  Howell 
V.  Manglesdorf,  33  Kan.  194,  6  P  769: 
"Wilson  V.  St.  Iiouls,  etc.,  B.  Co.,  108 
Mo.  688,  18  SW  286,  32  AmSB  624. 

6.  U.  S.  National  Bank  v.  Mag- 
nuson,  67  Kan.  678,  47  P  618;  Howell 
V.  Manglesdorf,  38  Kan.  194,  6  P 
759. 

6.  Wilson  V.  Seligman,  144  XT.  S. 
41,  12  set  541.  36  L.  ed.  338  [aff  36 
Fed.  154];  Wilson  v.  St.  Louis,  etc, 
R.  Co.,  108  Mo.  688,  18  SW  286,  32 
AmSR  624. 

[al  Servloea  '<oii  the  •tookhoMar 
»t  Ida  niMM  of  >aaiaaiioa  by  a  con- 
stable, is  sufficient  to  confer  Jurisdic- 
tion over  the  stockholder  for  the  pur- 
poses of  the  motion."  McClelland  v. 
Cragun.  54  Kan.  599,  38  P  776. 

7.  Wilson  V.  Seligman,  144  U.  S. 
41,  12  set  641,  3«  L..  ed.  338   [att  36 


of  his  principal  to  the  term  is  a  mere  irregularity 
which  will  not  render  the  notice  void.** 

[$  1682]  (9)  Hearing.  Ordinarily,  a  motion 
for  execution  is  to  be  tried  by  the  judge  and  not  by 
a  jury,**  although  it  seems  that  if  an  issue  of  fact 
is  made  the  court  may,  at  the  request  of  either  party, 
send  the  particular  issue  to  be  tried  by  jury.**  In 
a  proceeding  of  this  character,  the  burden  of  proof 
is  on  the  creditor  to  show  that  the  stock  was 
unpaid.**  Proof  of  notice  given  to  stockholders  of 
the  pendency  of  the  suit  against  the  corporation 
need  not  i^pear  by  record,  but  the  giving  of  such 
notice  may  be  shown  by  parol.*^  The  question 
whether  the  stock  of  one  who  has  obtained  judg- 
ment against  the  corporation  has  been  paid  up 
cannot  arise  on  his  motion  for  execution  against 
another  stockholder.** 

PoBtponement.  In  a  proceeding  hf  motion 
against  a  stockholder,  the  fact  that  other  creditors 
of  the  corporation  have  subsequently  proceeded 
against  the  stockholder  is  not  a  ground  for  post- 
poning the  proceeding.** 

[i  1683]  (10)  Abatement  of  Proceedings.  It 
seems  that  a  proceeding  by  motion  commenced 
against  a  stockholder  does  not  abate  by  reason  of 
his  death.**  On  the  other  hand,  where  a  creditor 
gives  notice  of  motion  against  a  stockholder  on  a 
nulla  bona  return  of  the  execution,  and  then  causes 
a  second  execution  to  issue  and  gfives  a  secon.i 
notice,  the  institution  of  the  first  proceeding  is  a 
sufficient  ground  for  the  abatement  of  the  second.** 

[$  1684]  (11)  Orders.  Where  the  court  allows 
the  motion,  the  proper  order  is  that  the  execution 
issue ;  and  it  should  not  take  the  form  of  a  judgment 
in  an  action  at  law.**  The  amount  awarded  depends 
in  a  large  measure  on  the  provisions  of  the  statute 
imposing  the  liability.** 

[$  1685]  (12)  Review.  An  appeal  will  not  lie 
from  an  order  awarding  execution  against  a  stock- 
holder wliere  the  statute  provides  only  for  an 
appeal  from  a  final  judgment,  but  the  order  may  be 
reviewed  upon  petition  in  error.**  Where  a  motion 
for  execution  is  considered  nothing  more  than  a 


Fed.  1541 

8.  Wilson  V.  Seligman,  144  IT.  S. 
41,  12  set  641,  36  Ii.  ed.  338  [afC  36 
Fed.  1641. 

9.  Wilson  V.  Seligman.  144  U.  S. 
41.  12  set  641,  36  L.  ed.  338  [aff  36 
Fed.  154];  McClelland  v.  Cfagun.  64 
Kan.  699.  38  P  776;  Howell  v.  Man- 
Kle8do^f,  33  Kan.  104,  6  P  769. 

[14  C.  J.-68] 


[a]  Vzooaaa  from  tha  txibaaala  of 
ona  Bteta  cannot  run  Into  another 
state  and  summon  parties  there  domi- 
ciled to  leave  Its  territory  and  re- 
spond to  proceedings  against  them. 
Wilson  T.  Seligman,  144  U.  S.  41,  12 
set  641,    3<  L.  ed.  338. 

10.  Wilson  v.  St.  Louis,  etc.,  R.  Co., 
108  Mo.  688.  18  SW  286,  32  AtnSR  624. 

11.  MoClalland  v.  Cragun,  64  Kan. 
699,  38  P  776. 

18.  Wells  v.  Robb,  43  Kan.  201,  23 
P  148. 

13:  Wamen  v.  Imbeau,  «J  Kan. 
415.  65  P  648  (notice  signed  "L.  0.  G. 
deputy  sheriff"  Instead  of  "A.  B. 
sheriff  by  L.  C.  G.  deputy"). 

14.  Hood  V.  French,  87  Fla.  117, 
19  S  165;  Ersklnc  v.  Lowensteln,  82 
Mo.  301  [aff  11  Mo.  A.  595];  Marks 
V.  Hardy.  12  Mo.  A.  696  (aff  86  Mo. 
282] ;  Schaeffer  v.  Phoenix  Brewery 
Co.,  4  Mo.  A.  116. 

[a]  It  is  not  error  to  rafnsa  to 
gTMit  aa  laana  to  try  a  disputed  fact 
involved  in  the  motion.  Schaeffer  v. 
Phn-nix  Brewery  Co..  4  Mo.  A.  116. 

16.  Hood  V.  French,  87  Fla.  117. 
19  S  166. 

le.  Mechanics'  Sav.  Inst.  v.  Pott- 
hoff.  9  Mo.  A.  574  mem. 

[a]  Snfllolanay  of  avManoa^— Rood 
V.  Crocus  Hill  Mtn.  Co..  167  Mo.  A. 
406, -139  SW  222.     • 

17.  Stone  v.  Davidson.  66  Oa.  179. 

15.  Schaeffer  v.  Phcenlx  Brewery 
Co.,  4  Mo.  A.  116. 

19.  Marks  v.  H»rdy,  12  Mo.  A.  696 
mem   [aff  86  Mo.  232ji 

ao.     Marks  v.  Hardy,  86  Mo.  282. 
ai.     Knight  V.  Frost,  14  Mo.  A.  381. 
89.    Hood  V.  French,  87  Fla.  117,  19 


S  165  (holding  that  If  it  were  the  in- 
tention of  such  statutes  that  a  Judg- 
ment at  law  should  be  rendered,  an 
action  Indebitatus  would  have  been 
provided  for  agalnat  the  atockholder, 
not  a  motion  by  the  creditor). 
83.    See  infra  this  note. 

[a]  Itadar  tha  Kaaaas  atatntaa 
the  execution  may  be  to  an  extent 
equal  in  amount  to  the  amount  of 
stock  owned  by  the  stockholder,  to- 
gether with  any  amount  unpaid 
thereon.  But  simply  awarding  an 
execution  In  such  form  does  not  of 
itself  relieve  the  stocKholder  from 
liability  to  other  corporate  creditors, 
nor  prevent  them  from  Instituting 
similar  proceedings  against  him;  and 
In  such  case  unless  it  should  appear 
that  there  has  been  a  full  satisfaction 
of  the  stockholder's  liability  either 
by  actual  payment  or  Its  equivalent 
a  further  order  for  the  Issuance  of 
an  execution  against  him  on  motion 
of  othei'  creditors  may  be  rightfully 
entered.  Bulst  v.  Citizens'  Sav.  Bank, 
4  Kan.  A.  700,  46  P  718. 

[b]  la  Mlaaoiul  "when  a  creditor 
proceeds  by  motion  under  the  statute 
agalnat  a  shareholder  of  a  corpora- 
tion, whose  shares  have  not  been  paid 
in  full,  the  Judgment  should  not  ex- 
ceed the  liability  of  the  shareholder 
on  such  shares,  exclusive  of  inter- 
est, though  It  will  carry  Interest  from 
the  date  of  Its  rendition."  Coquard 
v.  Prendergast,  47  Mo.  A.  248. 

94.  Healey  v.  Deenwater  Clay  Co., 
48  Kan.  617.  29  P  1088. 

[a]  lu  Miaaonrl. — ^A  proceeding  by 
motion  for  execution  agalnot  a  stock- 
holder, UBdac  BJiw^i^t.  .(1.9«»)  {  3004, 
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[§§  1685-1686 


topplementary  proeeeding  in  aid  of  the  exeontlon 
against  the  corporation,  the  motion  must  be  made 
part  of  the  record  by  being  incorporated  in  the  bill 
of  ezceptionfi^  or  the  terms  thereof  will  not  be  con- 
sidered on  review.'^  And  where  the  creditor  has  in 
one  motion  joined  several  stockholders,  but  the  case 
of  each  has  been  dealt  with  separately  in  the  trial 
,  court,  and  a  distinct  bill  of  exceptions  for  each  ease 
has  been  tendered  by  plaintiff  and  signed  by  the 
judge,  it  is  not  proper  to  bring  up  all  the  proceed- 
ings in  one  transcript.*^  Objections  made  to  the 
form  of  the  motion  made  for  leave  to  issue  execution, 
and  also  to  the  form  of  the  notice  of  such  motion, 
where  not  made  to  the  court  below  wlQ  not  be  con- 
sidered on  appeal.**  On  appeal  from  an  order  refus- 
ing a  motion  for  execntion,  the  appeUaite  court  may 
deal  with  the  facts  as  in  a  case  in  equity  where  all 
the  evidence  is  set  out  in  the  record.**  And  in  order 
to  obtain  a  review  of  the  evidence  it  is  not  essential 
that  the  parties  should  have  asked  for  declarations 
of  law  by  the  trial  court."    However,  findings  of 


fact  by  the  trial  court  will  not  be  disturbed  if  there 
is  substantial  evidence  to  support  them,'^  and  if 
irrespective  of  any  ruling  a  trial  court  may  have 
made  the  judgment  is  for  the  right  party  it  should 
be  affirmed."  \ 

[$  1686]  d.  Attaclimeiit  and  ChvniBhinent— 
(1)  In  CtauraL  In  many  states  a  creditor  may, 
where  uiroaid  stock  is  due  according  to  the  terms 
of  subscription,  or  where  calls  which  have  been 
made  by  the  direetors  in  accordance  therewith  are 
due  and  unpaid,  proceed  against  the  delinquent 
stockholder  by  attachment  or  garnishment,*'  and 
the  proceedings  in  some  states  may  be  either  con- 
current with  an  original  suit  against  the  corporation, 
as  in  oases  of  attachment,  or  subsequent  thereto 
after  judgment  and  execution.**  So  in  some  juris- 
dictions the  additional  statntory  liability  imposed 
on  stockholders  in  favor  of  creditors  is  held  to  be 
one  aHsing  on  oontract  which  may  be  enforced  by 
attachment**  or  garnishment.**  These  proceedings, 
it  has  been  said,  may  be  regarded  as  a  cheap  and 


authorlzlnK  execution  against  a  stock- 
holder on  motion  after  notice.  Is  a 
substitute  for  a  bill  In  equity,  and 
contemplates  a  hearlngr  and  determi- 
nation of  the  motion  by  the  court 
Without  a  lury  on  a  trial  as  In  a  suit 
In  equity,  and  the  decision'  is  review- 
able In  the  same  manner  as  in  cases 
in  equity.  Bonet  Constr.  Co.  v.  Cen- 
tral Amusement  Co.,  153  Mo.  A.  185, 
132  SW  270. 

9S.  Kohn  V.  Lucas,  17  Mo.  A.  29; 
Bank  of  North  America  v.  Fletcher, 

16  Mo.  A.  272. 

"A  motion  in  a  cause  la  no  part  of 
the  record  proper,  and  can  only  be 
made  matter  of  record  by  being;  certi- 
fied bjr  the  'judee  in  the  bill  of  ezcep- 
tlons.^'  Bank  of  North  America  v. 
Fletcher,  supra. 

.  [a]  nme  of  taUar  esoeiftloas^— 
Wherd  the  motion  Is  overruled  it  does 
not  seem  needful  that  the  bill  of  ex- 
ceptions Should  show  that  plaintiff 
excepted  at  the  time  to  the  action  of 
the  court  In  that  respect.  Brsklno  v. 
Lowensteln.  82  Mo.  301,  S05  (where 
It  was  held  that  the  rule  requiring 
that  th^  bill  of  exceptions  should 
show  that  exception  was  taken  to 
the  refusal  is  applicable  only  to  such 
a  motion  as  is  "Incidental  to  the  trial 
of  the  principal  proceeding,"  and  not 
to  a  case  where  "the  motion  is  the 
principal  proceeding,  the  foundation 
of  the  litigation.  This  motion  takes 
the  place,  under  the  statutory  pro- 
Vision,  of  the  suit  in  equity  at  com- 
mon law,  to  reach  assets  In  the  hands 
of  the  stockholder;  and,  to  a  certain 
extent,  should  be  treated  as  a  peti- 
tion. The  refusal  of  the  court  to 
grant  the  motion  Is  a  finding  of  the 
Issue  for  the  defendant"). 

26.  Bank  of  North  America  v. 
Fletcher,  16  Mo.  A.  272. 

37.  Marshall  v.  Taylor,  4  Mo.  A. 
590. 

as.  Schnack  y.  Boyd,  69  Kan.  275, 
62  P  874. 

39.  Olleshelmer  v.  Thompson  Mfg. 
Co.,  44  Mo.  A.  172;  Coquard  v.  Pren- 
dergast,  35   Mo.  A.  287. 

30.  Ersklne  v.  Lowensteln,  11  Mo. 
A.   685    raff  82   Mo.   801]. 

31.  Marks  v.  Hardy,  12  Mo.  A.  595 
[aff  86  Mo.  232]. 

33.  Olleshelmer  v.  Thompson  Mfg. 
Co.,  44  Mo.  A.  172. 

33.     U.  S. — In  re  Glen  Iron  Works, 

17  Fed.  324  [aff  20  Fed.  674]  (constru- 
ing Pennsylvania  law) ;  Faull  v.  Alas- 
ka (Sold,  etc.,  Min.  Co.,  14  Fed.  667,  8 
Sawy.  420  (construing  Oregon  .law). 

Ala. — ^Henderson  v.  Mayfleld  Woolen 
Mills,  153  Ala.  625,  46  S  211;  Hender- 
son v.  Hall,  134  Ala.  465,  32  S  840,  68 
LRA  873;  Nlcrosl  v.  Irvine,  102  Ala. 
<48.  16  S  429,  48  AmSR  92;  Teague  v. 
Ledrand,  85  Ala.  493,  5  S  287,  7  AmSR 
64:  Wooldridge  v.  Holmes,  78  Ala. 
668;  Curry  v.  Woodward,  63  Ala.  371; 
Joseph   V.  Davis,  10  S  830;  Davis  v. 


Montgomery  Furnace,  etc.,  Co.,  8  S 
496;  Paschall  v.  Whitsett,  11  Ala. 
472;  DeMony  v.  Johnston,  7  Ala.  81 
(all  decided  under  statute  expressly 
authorising  this  remedy)  Contra 
Bingham  v.  Rushing,  6  Ala.  403  (prior 
to  statute). 

111. — World's  Fair  Sxcurslon,  etc., 
Bbat  Co.,  v.  Oasch,  162  111.  402,  44  NB 
724;  Coalfield  Co.  v.  Peck,  98  111.  139; 
Melnts  v.  Bast  Bt.  Ik>u1s  Co-op.  Rail 
Mill  Co.,  89  111.  48;  Turner  v.  Alabama 
Mln.,  etc.,  Co..  26  111.  A.  144. 

Iowa. — Langford  v.  Ottumwa  Wa- 
ter-Power  Co.,  69  Iowa  283,  13  NW 
303. 

La. — Brode  v.  New  Orleans  Fire- 
men's Ins.  Co.,  8  Rob.  244;  Cucullu  v. 
Union  Ins.  Co.,  2  Rob.  571.  But  see 
Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
177.  I 

Miss. — Scott  V.  Windham,  73  Miss. 
76.  »  S  20«;  King  V.  Elliott,  13  Miss. 

Nebr.-^Bohrer  V.  Adair,  61  Nebr.^ 
824,   86  NW  496. 

Pa. — Peterson  v.  Sinclair,  88  Pa. 
260.  Compare  Lane's  App.,  106  Pa. 
49.  61  AmR  166  (holding  that  a  credi- 
tor of  an  Insolvent  corporation  can- 
not, under  an  attachment  execution 
against  the  corporation,  enforce  the 
liability  of  a  single  stockholder  for 
an  unpaid  subscription:  unpaid  sub- 
scriptions constitute  a  fund  to  be  ad- 
ministered. In  appropriate  proceed- 
ings, for  the  benefit  of  creditors  gen- 
erally). 

Tenn. — Doak  v.  Stahlroan,  «3h.  A.) 
58   SW   741. 

Tex. — 'Nesom    v.    City    Nat.    Bank, 
(Civ.   A.)    174    SW  716. 
'  Utah. — Dotson  v.  Hoggan,  44  Utah 
296,    140    P   128. 

[a]  AppUoattona  of  ralOb^d)  A 
person  who,  in  consideration  of  stock 
to  be  Issued  him,  agrees  to  subscribe 
to  corporate  bonds,  the  subscription 
to  be  payable  In  monthly  Install- 
ments, and  who  has  paid  three  in- 
stallments. Is  the  debtor  of  the  cor- 
poration for  the  balance  of  his  sub- 
scrlption.  and  liable  to  garnishment 
by  Us  creditors.  Davis  v.  Montgom- 
ery Furnace,  etc.,  Co.,  (Ala.)  8  S  496, 
498  (where  the  court  said:  "The 
amounts  to  be  paid  on  the  several 
assessments  are  as  fixed  and  as'  cer- 
tain as  If  separate  notes  had  been 
given  for  such  assessments,  or  as  If 
the  liability  was  for  subscriptions  to 
stock  payable  in  Installments.  Such 
a  fixed  and  definite  liability  may  be 
reached  and  subjected  to  process  of 
garnishment").  (2)  An  agreement  to 
subscribe  to  a  certain  number  of 
shares  of  the  capital  stock  of  a-  cor- 
poration, signed  Dy  defendant  In  his 
own  name,  "to  be  paid  for  by  P." 
renders  defendant  liable  therefor  to 
the  corporation  for  the  amount  sub- 
scribed, and  consequently  to  the  credi- 
tors  of  such    corporation   as   a   gar- 


nishee. Langford  v.  Ottumwa  Water- 
Power  Co.,  69  Iowa  283,  13  NW  303. 

[b]  Ooatzibnttoa^— The  fact  that 
other  stockholders  have  paid  less 
than  their  proportion  Is  a  matter  to 
be  settled  between  the  stockholders 
themselves.  Brode  v.  New  Orleans 
Firemen's  Ins.  Ckl.,  8  Rob.  (La.)  244; 
Cucullu  V.  Union  Ins.  Cte..  2  Rob. 
(La.)   671. 

[c]  llTlrtsiMW  Of  oUior  ramaOy. — 
Where  a  corporation  transfers  a 
stockholder's  note  for  his  unpaid 
subscription  as  collateral  security 
for  a  loan,  a  purchaser  of  the  debt 
and  note  from  the  lender's  assignee 
in  bankruptcy,  having  obtained  judg- 
ment against  the  corporation,  may 
reach  the  debt  due  from  the  stock- 
holder by  garnishment,  although  he 
might  also  maintain  an  action  on 
the  note.  Wooldridge  v.  Holmes,  78 
Ala.    568. 

[d]  BSeot  of  ■•rrloe  of  famldiee 
prooaaa.— By  the  service  of  iramlshee 

?irocess  upon  a  stockholder  the  credi- 
or  prevents  further  payment  for  the 
stock  to  the  corporation,"  i.nd  holds 
it  In  abeyance  to  await  the  result  of 
the  trial  of  the  original  canr^e.  and 
when  a  recovery  Is  had  the  garnishee 
may  be  then  compelled  to  respond  to 
such  judgment  creditor  instead  of 
paying  such  indebtedness  to  the  cor- 
poration. Pease  v  Underwriters^ 
Union,  1  111.  A.  287. 

[e]  Bxtant  of  Ilabllitr.— Under 
Code  (1896)  991142,  1254,  reauiring 
that  stock  subscriptions  shall  be  pay- 
able In  money,  but  authorising  sub- 
scriptions to  be  received  payable  la 
money,  but  dischargeable  fn  labor 
or  property  at  Its  reasonable  value, 
the  face  of  the  aubttription  fixes  the 
subscriber's  liability  to  a  garnishing 
creditor  of  the  company,  where  the 
option  to  discharge  in  property  has 
been  lost  through  the  subscriber's 
sale  of  the  property.  Enslen  v.  Na- 
than, 136  Ala.   412,  34  S  929. 

34.  World's  Fair  Bxcurslon,  etc.. 
Boat  Co.  V.  Oasch,  162  111.  402.  44  NE 
724;  Coalfield  Co.  V.  Peck,  98   111.  139. 

36.  Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  31  P  846.  S3  AmSR 
163. 

3&  Marshall  v.  Wents,  28  Cal.  A. 
540,  645.  153  P  244  (where  it  was 
said:  "Counsel  suggests  that  the  lia- 
bility of  a  paid-up  stockholder  to 
the  corporation  for  the  amount  of 
his  assessment  is  different  from  the 
liability  of  a  stockholder  who  Is  as- 
sessed upon  his  unpaid  subscription 
for  stock.  The  latter  he  considers  a 
debt  founded  on  contract  and  may 
be  garnisheed.  The  former,  he  claims. 
Is  not  a  debt,  'fhe  only  difference 
between  the  two,  it  any,  la  that  the 
one  might  be  founded  upon  an  ex- 
press contract  to  pay,  the  othw  upon 
one  implied.  Either  would  be  a 
'debt,'  and  the  usual  method  of  col- 


For  lata*  eMMa,a«ToIopina»ta  and  chaaf  ea  in  the  law  see  rumulative  Annotatlona,  aame  tltla,  page  and  note  number. 
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speedy  snbBtitnte  fi»r  fiie  xeznedy  fay  a  ereditor's 
bill." 
Iud«4ii«te  conBideration  glvui  for  stock.    Wbeie 

property  not  amounting  to  an  adequate  considera- 
tion for  stock  has  been  accepted  in  full  payment  by 
the  corporation,  creditors  of  the  corporation  cannot 
maintain  a  proceeding  at  law  such  as  garnishment 
against  these  stockholderB,*^  unless  and  Jintil  the 
discharge  given  by  the  corporation  is  set  aside  by 
a  bill  in  equity  brought  for  that  purpose.'* 

Bonds  not  constitnting  part  of  unpaid  Bobsciip- 
tions.  A  statute,  which  authorizes  unpaid  sub- 
scriptions for  stock  to  be  reached  by  garnishment 
by  a  creditor  of  the  corporation  without  regard  to 
'  whether  the  corporation  can  maintain  suit  against 
the  stockholders  for  such  subscription  or  not,  has 
no  application  to  bonds  which  do  not  constitute  any 
part  of  aiqr  unpaid  subscriptions  of  the  garnishee's 
stock.** 

'  Dissoliition  of  corporation.  In  the  absence  of 
statute  providing  otherwise*^  a  stockholder  is  not 
liable  to  the  process  of  garnishment  for  corporate 
debts  after  the  dissolution  of  the  corporate  body.*' 

Effect  of  transfer  on  liability.  Garnishment  for 
unpaid  subscriptions  will  not  lie  against  one  who 
ceases  to  be  liable  by  making  a  bona  fide  transfer 
of  his  stock.*'  And  one  who  purchased  stock  from 
the  original  .holder  is  not  liable  to  garnishment  in  i 

lectin?  both  is  by  assessment  anA 
primarily  by  a  sale  of  the  stock  with 
a  right  on  the  part  of  the  corporation 
to  waive  the  sale  and  proceed  by 
personal  action  against  the  stock- 
holder"). ^ 

37.  Faun  V.  Alaska  Gold,  etc., 
Mln.  Co.,  14  Fed.  657,  8  Sawy.  420; 
Curry  v.  Woodward,   63   Ala.   371. 

38.  Nlcrosl  v.  Irvine,  102  Ala. 
648,  663,  15  S  429,  48  AmSR  92  [expl 
Joseph  V.  Davis,  (Ala.)  10  S  830] 
(where  it  was  said:  "Bach  party 
yielded  and  received  all  and  precisely 
what  each  had  aereed  to  yield  ana 
receive.  Every  oDlIgatlon  Imported 
by  the  contract  'as  between  the  con- 
tracting parties  themselves  has  been 
discharged.  The  contract  as  between 
them  has  been  fully  executed  and 
performed.  If  It  is  to  be  treated  as 
valid  at  law  the  corporation  conld  no 
more  Insist  upon  additional  payment 
by  Irvine  than  Irvine  could  compel 
the  Issuance  and  delivery  to  him  of 
additional  shares  of  stock.  If  by 
reason  of  constitutional  and  statu- 
tory provisions  the  contract  is  to  be 
considered  as  void  at  law,  the  case 
would  stand  upon  the  naked  fact 
that  the  parties,  not  constrained 
thereto  by  any  binding  obligation, 
had  exchanged  certain  property, 
shares  of  stock  on  the  one  hand  and 
land  on  the  other;  and  while  the 
stock  might  be  void.  In  the  hands  of 
Irvine  and  his  conveyance  voidable 
for  the  want  of  a  consideration,  it 
is  not  possible  to  conceive  that  he 
would  yet  be  under  a  legal  contract- 
ual obligation  to  deliver  other  prop- 
erty or  pay  money  which  was  not 
even  contemplated  by  the  void  con- 
tract— ^the  only  contract  ever  at- 
tempted or  intended  to  be  made  be- 
tween the  parties") ;  Sangamon  Coal 
Min.  Co..  v  Richardson,  33  111.  A.  277. 

39.  Sangamon  Coal  Min.  (To.  ▼. 
Richardson,  83  III.  A.  277. 

40.  Roman  ▼.  Dimmick,  12S  Ala. 
366.  2«  S  214. 

41.  Curry  v.  Woodward,  63  Ala. 
371  (holding  that,  under  Rev.  Code 
{  1776,  providing  that  all  corporations 
dissolved  for  any  cause  shall  exist 
as  bodies  corporate  for  Ave  years 
thereafter  for  the  purpose  of  settling 
their  business,  etc.,  and  i  1774,  pro- 
viding that  a  failure  to  elect  officers 
shall  not  dissolve  the  corporation, 
but  those  In  office  shall  hold  until  the 
election  of  their  successors,  stock- 
holders are  liable  to  garnishment  for 
their  unpaid  subscriptions,  although 


a  gait  against  tlie  eorporation,  nnless  the  original 
holder  has  not  paid  for  the  stock;**  and  it  is 
immaterial  what  the  .purchaser  paid  such  holder.*' 
On  the  other  hand  a  transfer  of  stock  in  a  corpo- 
ration, which  is  known  by  the  transferee  not  to 
have  been  fully  paid  for,  makes  him  liable  as  gar- 
nishee for  debts  of  the  corporation.** 

Stockholders  of  foreign  corporations.  In  some 
jurisdictions,  where  the  stockholders  of  a  foreign 
corporation  are  legally  liable  to  it  on  their  stock 
subscriptions,  its  creditors  may  proceed  against 
them  by  attachment  and  garnishment.*'  And  it  has 
been  held  that  this  is  so,  although  service  upon 
the  corporation  cannot  be  had,*'  and  that  a  judg- 
ment will  not  be  denied  because  of  the  insolvency  of 
the  corporation  and  the  appointment  of  a  receiver 
by  a  foreign  court.** 

[i  1687]  (2)  Necessity  for  Calls  or  Assess- 
ment. There  is  considerable  diversity  of  holding 
in  respect  of  the  right  of  creditors  in  a  corporation 
to  proceed  against  stockholders  by  attachment  or 
garnishment  to  subject  unpaid  subscriptions  to  the 
payment;  of  corporate  debts  where  no  assessment  or 
call  for  the  unpaid  subscription  has  been  made. 
Some  decisions  hold  -  that  no  assessment  or  call  is 
necessary  to  entitle  creditors  to  maintain  proceed" 
ings  of  this  character,'"  while  others  have  reached  a 


the  corporation  was  not  then  engaged 
In  business,  and  had  no  president  or 
directors). 

43.  Paschall  v.  Whltsett,  11  Ala. 
472.  See  also  Bohrer  v.  Adair,  61 
Nebr.  824,  86  NW  495  (where  the 
right  of  a  creditor  on  garnishment 
Is  conditional  on  the  fact  that  the 
corporation  Is  a  going  concern  and 
has    dominion    over    its    property). 

43.  Trotter  v.  Blount,  162  Ala. 
289,  50  S  130. 

44.  Trotter  v.  Blount,  162  Ala.  289, 
60  S  180. 

45.  Trotter  v.  Blount.  162  Ala.  289, 
60  S  130. 

4e.  Trendley  v.  St.  liOuis,  etc.,  Rap- 
id Transit  Co.,  84  111.  A.  109. 

47.  Turner  v.  Alabama  Mln.,  etc., 
Co.,  25  111.  A.  144  (dictum);  McNelus 
V  Stlllman.  172  App.  Dlv.  307,  168  NTS 
428  (holding  that  the  cause  of  action 
of  a  foreign  corporation  on  a  stock 
subscription  against  a  resident  of 
New  York  is  for  the  purposes  of  the 
attachment  law  of  that  state  a  debt 
due  and  owing  the  corporation  In  New 
York,  and,  by  express  statutory  pro- 
vision, Is  subject  to  levy  under  an 
attachment  In  New  York  courts); 
Cooper  V.  Adel  Security  Co..  123  N.  C. 
463,  80  SB  348  (holding  that  unpaid 
balances  on  stock  subscriptions  due 
a  foreign  corporation  are  property 
which  may  be  attached  in  the  hands 
of  the  subscribers,  and  subjected  to 
the  payment  of  corporate  debts,  with- 
in (Jode  i  218  subd  1,  providing  for 
service  by  publication  where  defend- 
ant is  a  nonresident,  but  has  property 
In  the  state,  and  (  863,  providing 
that  an  Indebtedness  in  the  hands 
of  the  debtor  may  be  attached). 

48.  Turner  v.  Alabama  Mln.,  etc., 
Co.,  25  111.  A.  144. 

49.  McNelus  v.  Stlllman,  172  App. 
Dlv.  307.  158  NTS  428. 

50.  In  re  Olen  Iron  Works,  20 
Fed.  674,  682  tatf  17  Fed.  324]  (hold- 
ing that  in  Pennsylvania  unpaid  sub- 
scriptions to  the  capital  stock  of  a 
corporation  which  has  become  insol- 
vent may  be  levied  upon  under  writs 
of  attachment  execution,  although  no 
assessment  has  been  made  by  the 
board  of  directors;  in  this  case  it  was 
said  that  the  right  "Is  not  confined 
to  legal  demands  of  the  debtor,  but 
extends  to  those  of  an  equitable  na- 
ture; that  It  extends  to  debts  not  due, 
as  well  as  to  debts  that  are  past  due; 
that  it  extends  to- demands  not  yet 
liquidated,  as  well  as  to  those  whloh 
are   certain    in   amount");    Scott    v. 


Windham,  73  Miss.  76,  81,  16  S  208 
(where  it  was  held  that  garnishment 
may  lie  against  the  stockholder  of  an 
msolvent  corporation,  although  no 
call  had  been  made  for  unpaid  sub- 
scriptions and  although  subscription 
was  by  Us  terms  payable  on  call  of 
the  directors,  the  local  statute  pro- 
viding that;  "In  all  corporations,  each 
stockholder  shall  be  Individually 
liable  for  the  debts  of  the  corpora- 
tion contracted  during  his  ownershlA 
of  stock  for  the  amount  or  balance 
that  may  remain  due  or  unpaid  for 
the  stock  subscribed  for  by  him,  and 
may  be  sued  by  any  creditor  of  the 
corporation."  However  the  court  so 
far  as  the  opinion  shows  does  not 
spem  to  have  attached  much  weight 
to  the  particular  wording  of  this 
statute  in  the  conclusion  reached); 
Parks  v.  Heman,  7  Mo.  A.  14. 

fa]  In  Alabama  (1)  under  the  stat- 
ute no  call  is  necessary.  Bnslen  v. 
Nathan,  136  Ala.  412,  416,  34  S  929 
[dlst  Teague  v.  L^Grand,  86  Ala.  493: 
495,  5  S  287,  7  AmSR  84]  (holding  that 
no  call  is  necessary  to  render  the 
stockholder  liable  to  garnishment  oii 
his  unpaid  subscription  where  it  is 
provided  by  statute  that  any  creditor 
of  the  corporation  may  by  garnish- 
ment subject  any  unpaid  stock  sub- 
scription to  payment  of  corporate 
debts  whether  the  corporation  could 
have  sued  the  stockholder  or  not;  in 
this  case  It  was  said:  "The  general 
rule,  that  garnishment  will  not  lie, 
where  an  action  of  debt,  or  Indebita- 
tus assumpsit  by  the  debtor  against 
the  garnishee  cannot  be  maintained,  la 
not  denied.  But  the  statute  has  in 
very  clear  terms  made  a  change  in 
this  general  rule,  in  garnishment  pro- 
oeedings  by  a  creditor  of  a  corpora- 
tion against  the  subscriber  to  capital 
stock  in  such  corporation,  as  to  his 
unpaid  subscription").  See  Curry  v. 
Woodward,  63  Ala.  371  (holding  that 
the  unpaid  subscription  remaining  in 
the  hands  of  a  stockholder  is  a  part  of 
the  capital,  in  which  creditors  have 
rights  wherever  it  may  be,  and  hence 
a  stipulation  in  the  contract  of  sub- 
scription that  It  shall  be  payable  only 
on  the  call  of  the  company,  although 
valid  as  between  stocknolders  oannot 
defeat  the  rights  of  creditors).  (3)  In 
the  absence  of  a  statute  dispensing 
with  the  necessity  a  oall  is  required. 
Teague  v.  LeOrand,  supra  (where  It 
was  said:  "There  was  no  promise  to 
pay  generally,  or  at  any  fixed  time. 
The  payments  were  to  b«  made,  when 
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eontrary  conclusion."  Some  of  this  diversity  of 
holding,  but  not  all,  may  be  ascribed  to  a  difference 
in  the  provisions  of  the  statutes  under  which  the 
l5roceedings  ar^  instituted,  or  to  the  fact  that  the 
corporation  was  or  was  not  insolvent. 

[i  1688]  (3)  Procedure.  Ih  proceedings  to 
attach  unpaid  balances  on  stock  subscriptions  due 
a  corporation  and  subject  the  same  to  payment  of 
corporate  debts  the  corporation  is  a  necessary 
party.'' 

Affidavit.  Where  the  proceeding  is  concurrent 
with  the  original  suit  as  in  attachment,  no  affidavit 
is  required  as  to  the  garnishee.** 

Writ.  A  judgment  creditor  of  a  corporation  may 
summon  in  the  same  writ  of  garnishment  two  or 
more  sto(ikholders  who  are  severally  indebted  to  the 
corporation  for  unpaid  subscriptions.  This  does 
not  convert  the  proceeding  into  a  suit  against  them 
as  joint  debtors."  When  the  complaint  demands 
several  amounts  from  the  several  defendants,  the 
writ  of  attachment  must  conform  to  the  complaint 
and  direct  the  attachment  of  so  much  property  of 
respective  defendants  as  will  secure  the  amount 
alleged  to  be  due  from  it."  When  required  by 
statute,  a  certified  copy  of  the  writ  of  a  notice  cer- 
tifying the  property  attached  must  beyleft  with  the 
stockholder." 

Answer.  It  has  been  held  that  the  garnishee 
must  answer  what  he  is  indebted,  as  stockholder  or 
otherwise,"'  and  that  he  should  state  specifically  in 
his  answer  any  objections  to  the  proceedings  or  the 
judgment  in  the  original  suit,  or  they  will  be 
regarded  as  waived.'*  An  answer  by  a  stockholder 
in  garnishment  proceedings  that  he  has  been 
informed  and  believed  that  the  corporation  ceased 


to  have  any  legal  existence  previous  to  the  pro- 
ceedings is  equivalent  to  the  assertion  that  it  was 
dissolved,**  and  if  not  controverted  will  be  taken  to 
be  true  and  a  snlBcient  defense.*"  So  an  answer 
which  alleges  that  defendants  conveyed  property  in 
payment  of  their  stock  subscriptions  which  the 
corporation  accepted  in  payment  th'ereof  presents 
a  sufficient  defense.*^  Where  no  provision  is  made 
by  the  statute  for  demurrer  to  the  allegations  of  the 
creditor  by  the  garnishee,  it  seems  that  the  only 
mode  by  which  he  can  raise  the  question  of  the  juris- 
diction of  the  court  or  the  legality  of  the  proceeding 
is  to  allege  such  want  of  jurisdiction  or  illegality 
in  his  answer,  and' decline  to  answer  further  on 
that  ground.**  Where  the  answer  of  the  stock- 
holder is  insufficient,  the  creditor  may  except 
thereto,  or  reply  to  it.**  Where  plaintiff  traverses 
the  answer  of  the  garnishee  and  proceeds  specially 
to  plead  such  -facts  as  show  him  to  be  liable,  the 
facts  thus  stated  should  be  set  out  as  fully  as  if  the 
corporation  was  suing  the  stockholder.**  Where  the 
cause  has  been  tried  as  if  the  issues  really  tried  had 
been  properly  joined,  when  in  fact  they  have  not, 
the  allegations  of  the  garnishee's  answer  will,  after 
verdict,  be  deemed  to  have  been  formally  denied." 

TriaL  The  issues  arising  between  the  parties  are 
in  general  tried  as  ordinary  issues  of  fact.** 

Evidence.  In  garnishment  proceedings  against  a 
stockholder  on  an  unpaid  balance  on  the  stock  the 
burden  is  on  the  creditor  to  show  that  there  is 
something  due  on  the  stock.*'  On  a  garnishment 
proceeding  against  a  stockholder  to  recover  an 
unpaid  subscription  from  him  a  judgment  pro  con- 
fesso  against  the  corporation  is  not  conclusive 
against  the  stockholder  where  i^one  of  the  officers 


calls  abould  be  jnade  therefor;  and 
there  had  been  no  calls.  It  could  not 
be  known  that  calls  ever  would  be 
made,  and  hence  no  leg:al  liability 
was  shown  wnlch  would  maintain' 
debt,  or  Indebitatus  assumpsit.  Chan- 
cery might  have  taken  Jurisdiction, 
the  corporation  being  Insolvent,  and 
Itself  made  calls,  and  enforced  their 
collection,  for  the  benefit  of  credit- 
ors. Glenn  v.  Semple,  80  Ala.  1S9,  80 
AmR  92.  A  common-law  court — the 
more  especially  under  statutory  gar- 
nishment— is  without  the  power  to 
do  so");  Bingham  v.  Rushing,  5  Ala. 
403. 

61.  TTniversal  P.  Ins.  Co,  v.  Tabor, 
16  Colo.  531,  27  P  890  (holding  that, 
under  Mills  8t.  Annot.  fColo.l 
t  480,  which  provides  that  stock- 
holders fn  corporations  are  not  re- 
quired to  pay  on  subscriptions  to 
stock  until  after  twenty  days'  per- 
sonal notice  or  thirty  days'  written  or 
printed  notice,  an  action  cannot  be 
maintained  against  stockholders,  as 
garnishees  of  the  corporation,  for  un- 
paid subsct-iptions  of  stock,  until 
such  notiqe  has  been  given  and  the 
time  allowed  thereby  expired;  the 
stockholder  cannot  be  placed  in  a 
worse  position  than  he  would  occupy 
if  the  corporation's  claim  against  him 
was  enforced  by  the  corporation  it- 
self) ;  Woman's  Temperance  Bldg. 
Assoc.  V.  Mutual  Reserve  Contract 
Co.,  181  111.  A.  870,  S71;  Woman's 
Temperance  Bldg.  Assoc,  v.  Devore, 
160  111.  A.  153;  Brown  v.  Union  Ins. 
Co.,  3  La.  Ann.  177;  Cucullu  v.  TTnlon 
Ins.  Co.,  2  Rob.  fLa.)  571  (both  hold- 
ing that,  where  the  cornoration  Is  sol- 
vent and  a  call  by  the  directors  Is 
required  by  the  terms  of  subscrip- 
tion, a  creditor  has  no  right  to  pro- 
ceed against  the  stockholders  by  gar- 
nishment to  subject  the  unpaid  sub- 
scription to  payment  of  a  corporate 
debt  before  any  call  has  been  made 
by  the  directors) :  Simpson  v.  Rey- 
nolds, 71  Mo.  594;  Hannah  v.  Moberly 
Bank,  67   Mo.  678    (both  holding  that 


a  stockholder's  liability  for  corporate 
debts  cannot  be  enforced  bya  garnish-, 
ment  in  aid  of  an  execution  against 
the  corporation,  unless  the  stockhold- 
er is  in  default  to  the  corporation  for 
installments  due  on  his  stock,  or  for 
calls  made  by  the  directors.  If  his 
liability  Is  not  due  according  to  the 
terms  of  his  subscription,  and  no  call 
has  been  made  by  the  directors,  the 
creditor's  remedy  is  by  special  execu- 
tion awarded  under  Wagner  St.  p 
291  S  13);  McKelvey  v.  Crockett,  18 
Kev.  238,  2  P  386  (holding  that  the 
unpaid  subscriptions  of  a  stockhold- 
er to  a  corporation  when  due,  by  the 
terms  of  the  charter  or  by-laws,  or 
when  called  in  by  assessment,  become 
legal  assets  of  the  corporation  and 
may  be  reached  by  garnishment.  Un- 
til so  due,  or  until  the  Insolvency  of 
the  corporation,  they  are^only  equi- 
table assets  and  cannot  be  reached  by 
an  action  at  law). 

ioS*i,  5°°^^'  ^-  Aflel   Security  "Co., 
122  N.  C.  463.  30  SB  848. 
T,  ^  ^World's  Pair  Excursion,   etc.. 
Boat  Co.  v.  Oasch,  162  111.  402,  44  NE 
724  rrev  59  111.  A.  391]. 

B4.  Curry  v.  Woodward.  B8  Ala.  871. 

66.  Kennedy  v.  California  Sav. 
Bunk,  97  Cal.  93,  81  P  846,  33  AmSR 
163  (where  It  was  said  that  the  clerk 
Is  not  authorized  to  issue  a  writ  of 
attachment  against  the  property  of 
any  stockholder  for  an  amount  ex- 
ceeding the  demand  which  is  made 
against  him  in  the  complaint,  and  if 
he  does,  the  writ  must  be  discharged 
as  to  such  stockholder  on  his  motion). 
„  66.  Paull  V.  Alaska  Gold,  etc.,  Min. 
Co..  14  Fed    657,  8  S"WT.   420. 

67.  Paschall  v.  Whltsett,  11  Ala. 
472. 

_6«.  World's  Pair  Bxoursion,  etb^ 
Boat  Co.  V.  Gasch,  162  111.  402,  44  NB 
724. 

B».  Paschall  v.  Whltsett,  11  Ala. 
472. 

«0.  Paschall  v.  Whitseft,  11  Ala. 
472. 


61.  Roman  v.  Dlmmick,  12k  Ala. 
866,  26  S  214  (as  showing  that  there 
remain  unpaid  no  subscriptions  to 
stock  to  be  reached  and  condemned 
by  the  gamisjiment). 

ea.  Faull  V.  Alaska  Gold,  etc.,  Mia. 
Co.,  14  Fed.  657,  8  Sawy.  420. 

63.  Faull  V.  Alaska  Gold,  etc,  Min. 
Cc  14  Fed.  657,  8  Sawy.  420. 

64.  Parks  v.  Heman,  7  Mo.  A.  14. 
16  (holding  ttiat  an  averment  "that 
said  corporation  duly  made  calls,  and 
required  all  of  the  stockholders  to  pay 
the  full  amount  subscribed;  that  said 
corporation  duly  made  a  call  on  said 
defendant  for  time  to  pay  the  said 
sum,"  is  but  a  legal  conclusion,  not 
a  statement  of  fact,  and  by  not  plead- 
ing thereto  the  stockholder  does  not 
admit  a  sufSclent  call  upon  himself). 

ta]  Xap^  to  travarae  in  aaswvr.— 
In  Missouri  where  the  creditor  tra- 
verses the  answer  of  the  stockholder, 
an  issue  of  facts  is  made  upon  a  reply 
to  the  traverse,  although  if  the  cred- 
itor set  forth  in  his  interrogatories 
the  facts  on  which  he  charges  the 
garnishee  the  pleadings  may  be 
shortened  and  an  issue  made  up  with- 
out a  reply.  Parks  v.  Heman,  7  Mo. 
A.  14. 

66.  Parks  v.  Heman,  7  Mo.  A.  14. 
66L    FauU  V.  Alaska  Gold,  etc,  Min. 

Co.,  14  Fed.  657,  8  Sawy.  420. 

fa]  Bepamta  triaL — In  Pennsyl- 
vania several  gamlsheed  stockholders 
are  not,  as  a  matter  of  absolute  right, 
in  cases  of  attachment  execution,  en- 
titled to  separate  trials,  but  the 
matter  rests  in  the  discretion  of  the 
court.  Peterson  v.  Sinclair,  8$  Pa. 
250. 

67.  Trotter  v.  Blount,  168  Ala.  289, 
60  S  130. 

[a]  Tot  avManea  InsnlBnlsmt  in  a 
suit  against  a  creditor  in  which  one 
of  the  stockholders  was  gamlsheed  to 
show  that  there  was  anythinc  due  the 
corporation  from  the  original  stock- 
holder on  the  'stock  see  Trotter  v. 
Blount,  162  Ala.  289,  60  8  130. 


For  later 


i,a«Telopai«its  and  dbaatgum  In  the  law  see  Cumulative  Annotations,  same  title,  pave  and  note  number. 
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of  the  corporation  eould  or  would  defend  its  inter- 
ests.** 

[(  1689]  (4)  Judgment.  A  judgment  in  pro- 
ceedings against  a  stockholder  to  subject  unpaid 
subscriptions  to  the  satisfaction  of  corporate  debts 
should  not  be  for  a  sum  greater  than  is  claimed 
by  the  affidavit  and  writ  of  garnishment,"  and 
should  be  so  framed  as  to  protect  the  stockholder 
from  danger  of  being  subjected  to  a  double  lia- 
bility/** And  it  should,  where  necessary,  reeog^!« 
and  preserve  prior  rights  of  other  creditors  of  the 
corporation.^* 

[i  1690]  e.  Seqnestration.  Under  the  statutes 
of  some  jurisdictions  it  is  permissible  for  creditors 
to  enforce  the  individual  liabilty  of  stockholders 
for  corporate  debts  in  sequestration  proceedings 
instituted  against  the  corporation.'^  And  ordinarily 
this  liability  may  be  enforced  upon  the  complaint  of 
any  interested  creditor  who  has  become  a  party  to 
the  proceedings,^'  although  the  complaint  of  the 
judgment  creditor  who  instituted  the  proceedings 
does  not  demand  any  such  relief,'*  or  by  an  assignee 
of  a  judgment  creditor  of  the  corporation  as  well  as 
by  the  judgment  creditor  himself.^"  But  it  has  been 
held  that  a  creditor  who  is  also  a  stockholder  is  not 
a  proper  person  to  conduct  the  proceedings  in 
behalf  of  the  creditors  against  the  stockholders,** 
whether  he  holds  the  stock  in  his  own  right  or  is 
trustee  for  another.**  Nevertheless  if  his  com- 
plaint is  sufficient,  it  and  all  the  proceedings  under 
it  should  not  be' set  aside  after  the  stockholders 
have  been  served  and  have  become  parties  to  it,  as 
it  then  becomes  the  complaint  of  every  creditor  who 
files  his  claim;"  and  the  subsequent  general  man- 
agement on  behalf  of  creditors  can  be  taken  from 
the  creditor  who  filed  the  complaint,  and  given  to 
some  other  creditor  competent  to  conduct  the  pro- 


68.  Doak  v.  Stahlman,  (Tenn.)  S8 
SW  741. 

69.  Carroll  v.  Uilnw,  9S  Ala;  SOI.  9 
S  221. 

ta]  b  nqnoia  a  Judgment  against 
a  garnishee  stockholder,  either  in 
proceedings  on  a  Judgment  or  attach- 
ment, must  be  foi>  the  whole  amount 
of  his  debt  to  the  corporation,  and  not 
for  only  enough  to  pay  the  amount  of 
the  Judgment  creditor's  debt.  Kern 
V.  Chicago  Co-op.  Brewery  Assoc 
140  III.  S71,  29  NiflOSS. 

70.  Scott  V.  Windham.  78  Miss.  7C, 
16  S  206. 

71.  '  Scott  ▼.  Windham.  78  Miss.  76. 
16  S  206  (where  a  creditor  of  the  oor- 

S oration  brought  suit  against  a  stock- 
older  to  recover  the  amount  unpaid 
on  subscription  to  the  capital  stock 
of  the  corporation,  and  in  that  suit 
Judgment  was  rendered  against  the 
stockholder  in  favor  of  the  creditor, 
and  pending  the  suit  the  stockholder 
was  ganiisheed  at  the  suit  of  another 
creditor,  and  it  was  held  that,  when 
the  Judgment  in  the  first  suit  was 
rendered,  it  became  operative  by  re- 
lation as  of  the  date  of  commence- 
ment of  suit,  so  far  as  the  right  to  the 
debt  due  by  the  stockholder  was  con- 
cerned, and  had  priority  over  all  In- 
tervening payments,  and  that  the 
Judgment  should  have  provided  that 
no  execution  shonld  Issue  against  the 
garnishee  until  satisfaction  of  the 
Judgment  of  the  other  creditor,  and 
then  only  for  so  much,  if  anything,  aa 
should  be  then  due  and  unpaid  by  the 
garnishee  on  account  of  his  subscrip- 
tion to  the  stock  of  the  corporation  as 
fixed  by  the  Judgment). 

VS.  Argall  v.  Sullivan,  83  Minn.  71, 
85  NW  981:  Hosiies  v.  Northwestern 
Mfg.  Co.,  48  Minn.  174.  50  NW  1117, 
81  AmSR  687.  16  L.KA  470;  Schuler  v. 
Oreat  Bay  Syndicate.  47  Minn.  474; 
Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don.  44  Minn.  87.  46  NW  810;  Arthur 
V.  Wllllns,  44  Minn.  409,  46  NW  851; 
Beals    V.    Buffalo     Expanded    Metal 


Constr.  Co.,  49  App.  Div.  689,  63  NTS 
635;  Dean  v.  Biggs,  26  Hun  132  [aff 
93  N.  Y.  662]. 

[a]  Boaoa  atook. — The  equitable 
rights  of  creditors  of  an  Insolvent 
corporation  to  compel  the  stockhold- 
ers to  pay  for  bonus  stock  may  be 
enforced  In  sequestration  proceedliigs. 
Hospes  V.  Northwestern  Mfg.,  etc., 
Co.,  48  Minn.  174,  50  NW  1117,  31 
AmSR  637.  15  LRA  470. 

73.  Hospes  v.  Northwestern  Mfg., 
etc.,  Co.,  48  Minn.  174.  50  NW  1117.  si 
AmSR  637,  15  LRA  470;  McKuslck  v. 
Seymour.  48  Minn.  158,  60  NW  1114 
[app  dlsm  145  U.  S.  608,  12  SCt  876,  86 
L  ed.  884]:  Arthur  v.  Willus,  44 
Minn.  409,  46  NW  851. 

74.  Arthur  v.  Willius.  44  Minn.  409, 
46  NW  851. 

76.  Argall  v.  Sullivan,  83  Minn.  71, 
73,  86  NW  931  (where  it  was  said: 
"The  construction  contended  for 
would  restrain  the  right  of  the  plain- 
tiff to  alienate  his  property,  as  well 
as  to  create  an  exclusive  class  to  take 
the  benefit  prohibited  to  others  with- 
out reason.  Such  view  would,  wg 
think,  defeat  the  obvious  purpose  of 
the  law  in  a  large  number  of  cases 
that  could  be  easily  supoosed  to  arise 
in  its  practical  application.  It  would 
be  absurd  to  hold  that  any  sach  re- 
straint was  Intended  by  the  lawmak- 
ers, for  there  would  be  no  sense  In 
the  view  that  the  owner  of  a  Judg- 
ment against  an  insolvjsnt  corporation 
must  be  the  person  who  recovered 
the  same,  as  distinguished  from  the 
person  who  owns  the  same;  and  auen 
a  strict  construction  of  this  statute 
would  evidently  defeat  Its  purpose  in^ 
many  cases  to  which.  In  Jnstioe,  It 
ahould  apply"),  _    '     ^ 

n.  Maxwell  v.  Northern  Trust  Co., 
70  Minn.  8}4.  78  NW  173. 

7T.  Maxwell  v.  Northern  Trust  Co., 
70  Minn.  884,  888.  78  NW  178  (where 
It  was  said:  "He  cannot  represent 
conflicting  Interests  as  trustee  under 
dlfTerent  trusts,  any  more  than  he  can 


ceedings.**  To  an  original  complaint  for  sequestra- 
tion neither  stockholders,  directors,  nor  creditors 
except  the  one  who  instituted  the  suit  need  be  made 
parties  in  the  first  instance.'"  Other  creditors  may 
subsequently  come  in  or  be  brought  in,'^  and  stock- 
holders and  directors  may  also  l^e  brought  in  for 
the  purpose  of  enforcing  their  individual  liability 
on  the  complaint  of  any  creditor  who  has  become  a 
party  to  the  proceedings.*'  In  actions  of  this  char- 
acter a  second  supplementary  complaint  cannot  be 
filed  by  another  complainant  without  leave  of 
court,^'  and  the  courts  should  not  permit  it  to  be 
filed,  unless  there  is  necessity  for  it.**  The  stock- 
holders are  concluded  on  the  question  of  corporate 
indebtedness  by  the  judgment  against  the  corporation 
in  the  absence  of  fraud  vitiating  it.*'  In  the  view 
of  the  law  the  stockholder  is  represented  by  the 
corporation  and  the  judgment  is  in  effect  against  the 
corporate  capacity.**  However,  in  proceedings  of  this 
character,  the  stockholder's  answer  may  assail  for 
fraud  or  collusion  plaintiff's  judgment  against 
defendant  corporation  upon  which  the  proceeding 
rests."  A  general  allegation  that  the  judgment 
was  suffered  to  be  entered  by  default  and!  through 
fraud  or  collusion  of  the  directors  and  offi- 
cers of  the  corporation  with  plaintiff  without  stating 
'any  specific  facts  is  insufficient.** 

U  1691]  f.  Actions  to  Enforce  LiabiUty**— (1) 
In  GciMnu.  The  nature  and  grounds  of  the  indi- 
vidual liability  of  a  stockholder  for  the  debts  of  the 
corporation  have  already  been  considered.*"  Where 
the  stockholders'  liability  to  corporate  creditors  is 
regarded  as  secondary  to  the  corporation's  liability, 
an  action  to  enforce  such  liability  against-  the 
stockholders  is  properly  founded  on  a  judgment 
against  the  corporation  and  not  on  the  indebtedness 
itself;**    and  the  creditor's  cause  of  action  against 

represent  conflicting  interests,  one  in 
his  own  right  and  one  as  trustee"). 

78.  Maxwell     v.     Northern     Trust 
COj,   70  Mlnn^  384,  73    NW  178. 

79.  Maxwell    v.    Northern    Truat 
73  NW  173. 

Wniius,    44 


Willius,    44 
Willius,    44 


Minn. 
Minn. 


Minn. 


Co.,  70  Minn.  334, 

80.  -  Arthur    v. 
409,  46  NW  851. 

81.  Arthur    v. 
409.    46    NW    851. 

83.  Arthur    v. 
409,    46   NW   8S1. 

S3.  Maxwell'  v.  Northern  Trust 
Co.,  70  Minn.  384,  73  NW  173;  Pio- 
neer Fuel  Co.  V.  St.  Peter  St.  Impr. 
Co.,  64  Minn.  386,  67  NW  217. 

84.  Maxwell  v.  Northern  Trust 
Co.,  70  Minn.  334,  73  NW  173;  Pio- 
neer Fuel  Co.  V.  St.  Peter  St.  Impr. 
Co.,  64  Minn.   386,   67  NW  217. 

85.  Finch  v.  La  Sueur  County  Co- 
op. Co.,  134  Minn.  376,  159  NW  826; 
Hinckley  v.  Kettle  River  R.  Co..  80 
Minn.  32,  82  NW  1088;  Hanson  v. 
Davison,  73  Minn.  4B4,  76  NW  254; 
Oswald  V.  Minneapolis  Times  Co.,  65 
Minn.  249,  68  NW  15;  Holland  v.  Du- 
luth  Iron  Mln,  etc.,  Co.,  65  Minn.  324, 
68   NW  60,   60   AmSR   480. 

86.  Greenfield  v.  Minneapolis  Mln., 
etc,  COj  138  Minn.  446,  166  NW  274. 

87.  (Greenfield  v.  Minneapolis  Mln., 
etcCtoj  188  Minn.  446.  165  NW  274. 

88.  (Ireenfleld  v.  Minneapolis  Mln., 
etc..  Co..  188  Minn.  446,  165  NW  274. 

89.  Oxoaa   rafeMaeaai 
Oonstltutional  and   statutory  provis- 
ions see  supra   9S  1507-1525. 

Joinder  of  causes  of  action  see  Ac- 
tions ((  188-274. 

Mandamus  to  compel  calls  see  Man- 
damus [26  (}yc  866]. 

Powwa,  rights,  and  duties  of  receiv- 
ers as  to  enforcement  see  infra  XV. 

Splitting  cause  of  action  see  Actions 
99  275-307.     ' 

What  law  govema  liability  see  supra 
9i  1636-1642. 

90.  irator*   of   stooldMUar^ 
biUty  see  supra  f9  1476-1586. 

91.  Kan. — Krlder  v.  Coley, 
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the  stockholders  does  not  accrue  tmtil  a  failure  to] 
obtain  the  amount  of  the  judgment  against  the  cor- 
poration from  the  corporate  property,  by  a  due 
course  of  proceedings  for  that  purpose.*'  But 
where  the  stockholders  are  primarily  liable  for  a 
^ro  rata  share  of  the  debts  of  the  corporation,  the 
stockholders'  liability  arises  upon  the  creation  of 
the  obligation,**  and  an  action  against  them  should 
be  based  upon  the  original  indebtedness  and  not 
upon  the  judgment  against  the  corporation.** 

Election  of  remedies.  Where  the  statutes  pro- 
vide two  dissimilar  and  inconsistent  remedhes,  an 
election, to  proceed  on  one  of  them  is  a  bar  to  the 
subsequent  adoption  of  the  other.*"  But  where  the 
creditor  has  chosen  a  remedy  based  upon  the  exis- 
tance  of  a  valid  judgment  against  the  corporation,  it 
has  been  held  that  he  may  upon  the  reversal  of  the 
judgment,  on  which  his  action  is  based,  begin  a  new 
action  based  upon  another  statutory  liability.*^ 

Concurrent  actions.  Under  some  statutes  two 
creditors  may  proceed  concurrently  to  enforce  the 
stockholders'  liability,  the  pendency  of  proceedings 
by  the  one  being  no  bar  to  the  proceedings  by  the 
'other  ;*^  the  fact  that  a  judgment  creditor  has 
instituted  proceedings  against  a  stockholder  to 
enforce  hia  liability  does  not  deprive  a  creditor  at 
large  of  his  statutory  right  to  prosecute  an  action 


against  the  same  stockholder,  of  a  dissolved  corpo- 
ration having  debts  unpaid.*^  But  under  other 
statutes  it  has  been  held  that  there  can  be  but  one 
action  to  enforce  the  personal  liability  of  stock- 
holders of  a  «sbrporation  to  its  creditors,  whether 
in  general  or  of  a  class,  and  that  the  subject  of  that 
action  includes,  not  only  the  enforcement  of  such 
liability,  but  the  adjustment  of  all  the  equities  of 
the  stockholders  between  themselves.** 

An  assignment  for  the  benefit  of  creditors  by  an 
insolvent  corporation  does  not  constitute  an  action 
for  the  enforcement  of  liabilities  of  its  stockholders 
for  unpaid  subscriptions  to  its  capital  stook.^ 

[«.1692]  (2)  Katuie  and  Form''— (a)  In  Gen- 
eral. In  the  absence  of  statute  neither  law  nor 
equity  has  exelnsirve  jurisdiction  of  proceedings  to 
enforce  the  individual  liability  of  stockholders  to 
creditors,'  but  the  question  of  whether  such  a  pro- 
ceeding is  to  be  brought  at  law  .or  in  equity  is  to  be 
determined  by  a  consideration  of  the  nature  of  the 
liability  involved,  the  surrounding  circumsiiances, 
and  the  relief  sought.* 

i  Statutory  remedies.  Where  the  stockholder's 
liability  is  created  by  a  statute  which  also  provides 
a  remedy  therefor,  in  terms  that  are  exclusive  or 
may  be  so  construed,  that  reniedy  a&d  that  alone 
^must  be  employed.'    Thi^s  it  has  been  held  that,  if 


A.  S49,  61  P  91». 

Mass. — Spear  v.  Grant,  IS  Mass.  9. 

Mo. — Ouerney  v.  Moore,  131  Mo. 
850,  32  SW  11S2  (under  Kansas  stat- 
ute). 

Oh. — Hortsman  v.  RIx,  S  Oh.  Deo. 
(Reprint)    172,    4   WklyLGaa    131. 

Utah. — Henderson  v.  Turngren,  9 
Utah   432,  36  P  4'95. 

[a]  Kola  applied^— Where  a  stock- 
holder withdraws  his  capital  stock 
while  notes  of  the  corporation  are 
outstanding,  he  Is  not  liable  In  an  ac- 
tion at  law,  by  an  individual  holder 
of  one  of  the  notes,  brought  after 
the  corporation  has  become  Insol- 
vent. Spear  v.  Grant,  16  Mass.  9. 

tbl  Jadatnant  of  Mialcaea  la  In- 
■olveiuiy. — The  judement  of  an  as- 
sl<?nee  of  an  insolvent  corporation 
allowing  a  claim  Is  a  proper  founda- 
tion for  a  suit  against  the  stock- 
holders of  the  assignor.  Krlder  v. 
Coiey,  7  Kan.  A.  849,  61  P  919. 

BS«ot  of  jodnarai  airidiiat  oorpor- 
aiUoa  oa  UapUlty  oa  oriclnal  AobmUI 
see  supra  { 1866. 

»a.  Garrettsville  First  Nat.  Bank 
V.  Greene,  84  Iowa  446,  17  NW  86,  20 
NW  754;  Longley  v.  Little,  26  Me.  162. 

ireeessltj  of  azluKistlair  muedy 
•ndast  ooxporatlon  geserally  see 
supra  SJ  1652-1672. 

is.  Flour  City  Nat.  Bank  v.  Wech- 
selberg,  46  Fad.  647;  Hodgson  v. 
Cheever,  8   Mo.   A.  818. 

[a]  lUnatratioa. — Where  the  char- 
ter of  a  corporation  provides  that  Its 
stockholders  shall  be  personally  lia- 
ble for  its  debts.  In  case  of  its  de- 
fault In  the  payment  of  any  liability, 
the  stockholder's  personal  liability 
becomes  fixed  when  he  subscribes  for 
his  stock,  and  the  creditor's  right  of 
action  accrues  immediately  on  the 
failure  of  the  corporation  to  pay  the 
debt  when  due.  Hodgsoh  v.  Cheever, 
8   Mo.  A.  318. 

94.  Herman  v.  Hecht,  116  C!al.  668, 
48  P  611;  Trlppe  V.  Huncheon.  82  Ind. 
807. 

«i.  . 

plaint  sets  out  a  note  of  the  corpor- 
ation alleged  to  have  been  executed 
for  money  borrowed  on  the  date  of 
Its  execution.  Herman  v.  Hecht,  116 
Cal.  653,  48  P  611. 

[b]  A  ooiaplatiit  fonadad  oa  the 
adxiuant  against  the  corporation   Is 


[a]     Bnob  raqalraaiaBt  la  anlnrtaa- 
kUjr  oompUad  wttli  where  the  com- 


Trlppe  V.  Huncheon,  82 


Jni  _ 

demurrable. 
Ind.  307. 

Hatnra  of  stoakholdat^  IMMUty  see 

supra  ;:  147S-16»6. 


M.  Thomas  v.  Remlngtoa  Paper 
Co.,  67  Kan.  699,  7t  P  909;  Remington 
Paper  Co.  v.  Hudson,  64  Kan.  48,  67 
P  836. 

[a]  XUnstr»tioa<— A  creditor,  who 
obtains  a  judgment  against  a  corpor- 
ation and,  because  an  execution  there- 
on is  returned  unsatisfled,  brings  a 
proceeding  against  a  stockholder  of 
the  corporation  to  establish  a  stock- 
holder's liability  on  the  judgment, 
will  not  afterward  be  permitted  to 
amend  his  petition  and  change  his 
proceeding  by  alleging  the  dissolution 
of  the  corporation  and  basing  his 
right  of  recovery  against  the  stock- 
holder on  the  promissory  notes  which 
had  been  merged  in  the  judgment 
originally  set  up  and  made  the  basis 
of  the  claim  against  the  stockholder. 
Remington  Paper  Co.  v.  Hudson,  64 
Kan.  43,  67  P  63t. 

96.  Thomas  V.  Remington  Paper 
Co.,  67  Kan.  599,  73  P  909. 

[a]  Xllnatmttoa. — ^Where  a  credit- 
or obtains  a  judgment  against  a  cor- 
poration, and,  on  execution  being  re- 
turned unsatisfled,  sues  a  stockholder 
to  charge  him  with  the  amount  of  the 
judgment,  under  Gen.  St.  (1S89)  par 
1192,  the  reversal  of  the  judgment 
destroys  the  effect  of  such  act  as  an 
election  of  remedies,  and  leaves  plain- 
tiff free  to  sue  the  stockholder  under 
par  1204,  authorizing  a  suit  against 
a  stockholder  on  a  corporate  debt 
when  the  corporation  has  suspended 
business  for  more  than  a  year. 
Thomas  v.  Remington  Paper  Co.,  67 
Kan.  599,  73  P  909. 

87.  Bulst  V.  Citizens'  Sav.  Bank,  4 
Kan.  A.  700,  46  P  718. 

98.    Donnelly  v.  Mulhall,  13  Mo.  'A. 

M.  Foster  v.  Foaaon,  105  Wis.  99, 
81  NW  128. 

[a]  Baasoa  fo*  mU^-'The  pri- 
mary purpose  of  a  suit  to  enforce 
such  cause  of  action  is  to  recover  the 
amounts  due  the  creditors,  but  ger- 
mane or  incidental  thereto  is  the  sec- 
ondary purpose  of  adjusting  the  equi- 
ties of  the  stockholders  between 
themselves,  and  that  purpose  must  be 
there  effected  or  not  at  alL"  Foster 
V.  Poason,  106  Wis.  99,  lOS,  81  NW  128. 

1.  Klllen  V.  State  Bank,  106  Wis. 
646,  82  NW  636. 

S.    Oross  rafaraaoaai 
Actions  by  receiver  see  infra  XV. 
Execution  on  judgment  against  cor' 

poratlon  see  supra  f  i  1673-1686. 
Garnishment  of  stockholder  see  supra 

ii  1686-1689. 


Sequestration    of    assets    see    supra 
i  1690. 

3.  Harmon  v.  Page,  62  C^l.  448. 

4.  U.  8. — Marine,  etc.  Phosphate 
Mln.,  etc.,  -Co.  v.  Bradley,  105  U.  8. 
176,  26  L..  ed.  1034;  New  York  Ii.  Ins. 
Co.  V.  Beard,  80  Fed.  66:  Flour  CltT 
Nat.  Bank  v.  Wechselberg,  46  Fed. 
647. 

Ala. — Henderson  v,  Hall,  134  Ala- 
456,  32  S  840,  63  LRA  673. 

111. — Tunesma  v.  Schuttler,  114  HI. 
166,  28  NE:  606;  Wlnoock  v.  Turpin, 
96  111.  185;  Cohen  v.  Toy  Gun  Mfg.  Co., 
172  HI.  A.  830. 

Mass. — American  Spirits  Mfg.  Co. 
V.  Eldrldge,  209  Mass.  690,  96  NB  942. 

Mo.— Shields  v.  Hobart,  172  Mo. 
491,  72  SW  669,  95  AmSR  629;  Cum- 
mlngs  V.  Winn,  89  Mo.  61,  14  SW  512; 
Householder  v.  Kansas  City,  83  Mo. 
488 

Mont.— Kelly  v.  Clark,  21  Mont  291. 
68  P  959,   69  AmSR  668,  42  LRA  621. 

Nebr. — Dickinson  v.  Kline,  96  Nebr. 
436,  148  NW  141. 

Vt.-T-Windham  Provident  Inst.  v. 
Sprague,  48  Vt.  602. 

B.  U.  S. — ^Finney  v.  Guy,  189  XT.  S. 
885,  23  set  658,  47  U  ed.  839;  New 
Tork  Fourth  Nat.  Bank  v.  Francklyn. 
120  TJ.  S.  747,  7  SCt  767,  30  L.  od.  825; 
Terry  v.  Tubman,  92  U.  S.  156,  28  L. 
ed.  637;  Pollard  v.  Bailey.  21  Wall. 
520,  22  L.  ed.  376;  Pollard  v.  Bailey. 
20  Wall.  520,  22  Ii.  ed.  376;  Morley  v. 
Thayer,  3  Fed.  737;.HaskIna  v.  Hard- 
ing, 11  F.  C^as.  No.  6,196.  2  Dill.  99. 

Cal. — Russell  v.  Paciflc  R.  Co.,  Ill 
Cal.  268,  46  P  828,  34  LRA  747. 

111. — Fowler  v.  Lamson,  146  111. 
478.  34  NE  982,  37  AmSR  163  taff  44 
111.  A.  1861;  Kohls^t  v.  Gtey.  126  nu 
A  4  Caff  223  111.  260;  79  NB  771  (con- 
struing Corporation  Act  9  18):  Peck 
v.  Oalfleld  Coal  (>>.,  3  III.  A  619 
Crev  on  other  grounds  98  HI.  139]. 

Kan.— -Wood worth  v.  Bowles,  61 
Kan.  569,  60  P  331. 

Me. — C;ummlngs  v.  Maxwell,  45  Me. 
190:  Grose  v.  Hilt,  36  Me.  22. 

Md.— Williams  V.  Watters,  97  Md. 
118,   64  A  767. 

Mass. — American  Spirits  Mfg.  Co. 
V.  Eldridge,  209  Mass.  590.  96  NK  942; 
Hancock  Nat.  Bank  v.  Ellis,  172  Mass. 
39,  51  NE  207.  70  AmSR  232.  42  LRA 
896  (construing  Kan.  Gen.  St.  [1889] 
pars  1192,  1204);  Chamberlln  v.  Hu- 
mienot  Mfg.  Co.,  118  Mass.  582: 
Priest  V.  Essex  Hat  Mfg.  Co..  115 
Mass.  380;  Cambridge  Water  Works 
V.  Somervllle  Dyeing,  etc..  Co..  4 
Allen    239;   Brlckson   v.   Nesmlth,   15 


For  later  csaas,devalopmanta  and  ahanres  in  the  law  see  cumulative  Annotatjlons,  same  title,  page  and  note  number. 
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the  statute  gives  a  remedy  by  an  action  at  law, 
a  bill  in  equity  will  not  lie,*  although  the  statutory 
remedy  is  barred  by  limitation;^  and  an  action  at 
law  will  not  lie  where  the  statutory  remedy  is  by 
attachment  or  execution^  or  suit  in  equity.'  Where, 
however,  the  statute  does  .not  contain  language 
indicative  of  an  intention  to  make  'the  remedy 
exclusive,  it  will  be  deemed  to  be  merely  cumula- 
tive,^" "and  where  the  statute  does  not  create  the 
liability,  but  is  merely  declaratory  of  it,  the  special 
remedy  is  additional,  and  if  preferred  a  common- 
law  one  may  be  adopted,^^  such  as  a  suit  in  equity 
to  compel  the  payment  of  an  unpaid  subscription  for 

Gray  221;  Knowlton  v.  Ackley,  S 
CuBh.  98;  Sargrent  v.  Webster,  13 
Mete.  497,  4S  AmD  743;  Stone  v.  Wig- 
gin.  5  Meto.  818;  Kelton  v.  PhllUpB, 
3  Mete.  61 :  Andrews  v.  Callander,  18 
Pick.  484;  Ripley  v.  Sampson,  10  Pick. 
371:  Child  V.  Coffln,  17  Mass.  64;  Le- 
land   V.  Marsh,  16   Mass.  389. 

Minn. — ^Winnebago  Paper  Mills  v. 
Northwestern  Printing,  etc.,  Co.,  61 
Minn.  378,  63  NW  1024;  :n  re  Martin. 
56  Minn.  420,  67  NW  1065;  Johnson 
V.  Fischer,  30  Minn.  173,  14  NW  799; 
Allen  V.  WMsh,  25  Minn.  543. 

Mo. — Paxson  v.  Talmage,  14  Mo.  A. 
586   [an  87  Mo.  13]. 

N.  T. — Lowry  v.  Inmas,  46  N.  T. 
119;  Dlven  v.  Lee,  36  N.  T.  302,  34 
HowPr  197;  St.  Louis  Sav.  Assoc,  v. 
O'Brien.  61  Hun  46,  3  NTS  764. 

Pa. — Craig's  App.,  92  Pa.  896: 
Toughiogheny  Shaft  Co.  v.  Bvans,  72 
Pa.  831;  Hoard  v,  Wilcox,  47  Pa.  Bl: 
Brlnham  v.  "Wellersburg  Coal  Co.,  47 
Pa.  43;  Rlchboro'  I>alrynien's  Assoa 
V.  Cornell,  2  Chest.  Co.  293. 
.     R.  I.— Moles  V.  Sprague.  9  R.  I.  541. 

Vt. — ^Bassett  v.  St.  Albans  Hotel 
Co..  47  Vt.  813;  Windham  Provident 
Inst.  V.  Sprague,  43  Vt.  E02;  Dauchy 
V.  Brown,   84  Vt    197. 

Va. — Dickens  v.  Radford-Wlllis 
Southern  R.  Co.,  121  Va.  353,  98  SB  625. 

[a]  mutrationa.— (1)  The  Indl- 
Tldual  liability  of  a  stockholder  of 
a  corporation  to  pay  creditors  can 
only  he  enforced  by  action  under 
Oen.  St.  c  76,  and  does  not  give  rise 
to  a  claim  by  a  creditor  against  the 
estate  of  a  deceased  stockholder, 
which  can  be  presented  to  the  pro- 
bate court  for  alIo\7ance.  In  re  Mar- 
tin, 66  Minn.  420,  57  NW  1066.  <2) 
The  constitutional  or  statutory  lia- 
bility of  stockholders  for  debts  of  the 
corporation    cannot    be    enforced    in 

.proceedings  by  them   under  Oen.  St. 

(1878)  c  34  Si  415-420,  to  dissolve  the 

corporation.      In    re    People's    "Live 

Stock  Ins.  Co..  56  Minn.  180,  67  NW 
.468. 

[b]  Bqnlty  or  debt. — In  Rhode 
.Island,  under  Gen.  St.  c  600,  all  pro- 
ceedings to  enforce  the  liability  of  a 
stockholder  for  the  debts  of  a  cor- 
poration shall  be  either  by  suit  in 
equity,  c6nducted  according  to  the 
practice  ^nd  course  of  equity,  or  by 
an  action  of  debt  upon  the  Juderment 
obtained  against  such  corporation. 
Kx  p.  Pennlman,  11  B.  I.  833  [aS  103 
IT.  S.  714.  26  L.  ed.  602]. 

e.  Morley  v.  Thayer,  3  Fed.  737; 
Myers  v.  Sierra  Valley  Stock,  etc., 
Assoc.  122  Cal.  669.  55  P  689;  Wil- 
liams V.  Walters,  97  Md.  113,  54  A 
767;  Dickens  V.  Radford-WlUis  South- 
em  R.  Co..  121  Va.  363,  93  SB  625; 
Elliott  v.  Ashby,  104  Va.  716.  52  SE 
383;  Shlekel  v.  Berry vllle  Land,  etc., 
Co.,  99  Va.  88,  37  SB  813;  Martin  v. 
South  Salem  Land  Co.,  94  Va.  28,  26 
SB   691. 

[a]  IU«atretioiiB.^(l)  /Under  a 
statute  vesting  courts  of  common  law 
with  exclusive  Jurisdiction  of  all 
suits  to  recover  unpaid  stock  sub- 
scriptions, and  providing  that  a  Suit 
at  law  shall  be  maintained,  at  which 
defendant  shall  be  entitled  to  a  trial 
by  Jury,  it  cannot  be  contended  that 
equity  still  has  Jurisdiction,  in  that 
such  act  does  not  provide  an  ade- 
ouate  remedy.  Shlekel  v.  Berryvllle 
LandLetc.  Cfo.,  99  Va.  88,  37  SE  813. 
(2)  Where  the  statute  gives  a  Joint 
and    several    action    at    law    agralnst 


stock.^*  The  fact  that  the  creditor's  remedy,  under 
the  statute,  is  at  law  does  not  prevent  the  stock- 
holder from  resorting,  to  equity  for  relief,  unless  he 
delays  his  action  until  after  the  creditor  has  begun 
his  statutory  remedy.*' 

[i  1693]  (b)  Liability  upon  Unpaid  Subscrip- 
tions. In  the  absence  of  a  contrary  statutory  pro- 
vision," an  action  in  equity  is  the  proper  remedy 
in  behalf  of  a  creditor  to  reach  unpaid  stock  sub- 
scriptions owing  to  the  corporation,*'  and  an  action 
at  law  cannot  be  maintained  by  a  creditor,  whether 
the  action  is  based  upon  the  common-law  liability 
of  the  stockholders  to  pay  in  the  amounts  of  their 


stockholders  for  their  proportionate 
share  of  the  corporate  debt,  but  pro- 
vides that  the  Judgment  must  be 
several,  a  suit  to  enforce  contribution 
by  stockholders  on  a  company's  note 
cannot  be  maintained  in  equity  under 
the  guise  of  avoiding  a  multiplicity 
of  suits.  Myers  v.  Sierra  Valley 
Stock,  etc..  Assoc,  122  Cai.  669,  56 
P  689 

[b] '  matsta  not  anpltoabu.— In  Vir- 
ginia the  act  of  Deo.  19,  1895  (L. 
[1895-1896]  pp  25  26)  giving  courts 
of  law  exclusive  Jurisdiction  ot  suits 
to  recover  unpaid  subscriptions  to 
Joint-stock  companies,  and  providing 
that  it  shall  apply  to  all  suits  brought 
before  Ita  enactment  in  which  final 
Judgment  and  decree  on  the'  merits 
had  not  been  rendered,  does  not  apply 
to  creditors'  suit  against  an  insolvent 
company  and  its  members,  in  which  a 
decree  had  been  entered;  before  the 
taking  effect  of  the  act,  against  the 
stockholders  on  their  subscriptions, 
and  authorizing  execntions  against 
them  in  favor  of  the  receivers,  such 
decree  being  final  on  the  merits  as  to 
the  liability  of  the  stockholders,  al- 
though not  the  final  decree  in  the  suit. 
Martin  v.  South  Salem  Land  Co.,  S4 
Va.  28,  26  SE  691. 

7.  Hasklns  v.  Harding,  11  F.  Cas. 
No.  e,196a. 

8.  Hill  v.  Merchants'  Mut.  Ins.  Co., 
184  U.  S.  515,  10  set  689,  88  L.  ed. 
994;  Knowlton  v.  Ackley,  8  Gush. 
(Mass.)  93;  Leland'v.  Marsh,  16  Mass. 
389;  Lowry  v.  Inman,  46  N.  T.  119. 

[a]  ZUnstntian. — Under  a  statute 
giving  Judgment  creditors  of  a  cor- 
poration having  no  corporate  property 
to  be  levied  on  the  right  to  issue  ex- 
ecution against  the  stockholders  for 
the  unpaid  balanpe  due  on  the  stock, 
-such  creditors,  without  special  leg- 
islative authority,  cannot  sue  on 
notes  given  by  the  stockholders  to  the 
corporation  for  such  balances.  Hill 
V.  Merchants'  Mut.  Ins.  Co.,  134  U.  8. 
515,  10  set  589,  S3  L.  ed.  994  (constru- 
ing Missouri  statute). 

9.  See  infra  {  1696. 

10.  Nashua  Sav.  Bank  y,  Anglo- 
American  Land,  etc,  Co..  189  U.  S. 
221.  23  set  517.  47  L.  ed.  782  [aft  108 
Fed.  764,  48  CCA  15];  Andrews  v. 
Gwinnett  Mfg.  Co.,  50  Ga.  637;  Graves 
V.  Denny,  15  Ga.  A.  718,  84  SB  187; 
State  V.  Goodrich,  138  Mo.  A.  288.  120 
SW  646. 

[a]  Where  a  liability  eidata  en  the 
part  of  the  stookholden  Jointly  with 
the  corporation,  and  the  levying  of 
execution  on  the  property  of  the 
stockholders  is  merely  postponed  un- 
til the  corporate  property  is  first 
taken,  a  right  of  action  against  both 
Jointly  exists  in  the  creditor;  ana  if 
the  charter  of  the  corporation  gives 
the  creditor  some  additional  mode 
whereby  he  may  enforce  his  right,  it 
Is  a  cumulative  and  not  exclusive 
remedy  unless  so  declared  or  so  to  be 
construed  by  necessary  Implication. 
Andrews  v.  Gwinnett  Mfg.  Co.,  50  Ga. 
637. 

11.  Cat. — ^Harmon  v.  Page,  62  Cal. 
448. 

Conn. — Lewlsohn  v.  Stoddard,  78 
Conn.  676.  63  A  621. 

Mo. — Rood  V.  Crocus  Hill  Mln.  Co., 
157  Mo.  A.  405,  139  SW  222. 

N.  T.-^Bx  p.  Van  Riper,  20  Wend. 
614. 

Pa. — ^Lane's  App..  105  Fa.  49.  51 
AmR  166. 


[a]  ZUustratlons. — (1)  Although 
the  charter  of  a  corporation  gives  a 
remedy  for  the  enforcement  of  the 
personal  liability  of  a  member,  a  cred- 
itor is  not  limited  to  that  form  of 
action,  and  may  have  his  remedy  by 
attachment  against  a  nonresident 
member,  as  in  ordinary  personal  ac- 
tions. Ex  p.  Van  Riper,  20  Wend. 
(N.  T.)  614.  (2)  Where  It  is  pro- 
vided that  dues  from  corporations 
shall  be  secured  by  such  individual 
liability  of  the  stockholders  as  may 
be  prescribed  by  law,  and  that  every 
stockholder  of  a  corporation  shall  be 
individually  liable  for  his  proportion 
of  all  debts  and  liabilities,  the  cred- 
itors are  entitled  to  pursue  either  one 
of  two  concurrent  remedies  against 
it's  stockholders,  one  equitable,  to  en- 
force their  liability  for  unpaid  sub- 
scriptions, and  the  other  statutory,  to 
recover  their  additional,  personal  lia- 
bility Imposed  thereby.  Harman  y. 
Page,  62  Cal.  448. 

12.  Potter  V.  Dear,  ICaCl.)  27  P  676, 
86  Cal.  578,  30  P  777;  Balnes  v.  Bab- 
cock.  95  Cal.  681,  27  P  674,  30  P  776,  29 
AmSR  158;  Shields  v.  Hobart.  172  Mo. 
481,  72  SW  669.  95  AmSR  529;  State 
V.  Goodrich,  138  Md.  A.  283,  120  SW 
646;  Lane's  App.,  105  Pa.  49,  51  AmR 
166.     See  generally  Infra  i  1693. 

13.  Dickens  v.  Radford-Wtllls 
Southern  R.  Co.,  121  Va.  353,  93  SE 
625. 

[a]  ninstraitlon. — Coda  (1904) 
{  1103a  imposes  no  limitation  on  the 
right  of  ,a  stockholder  to  resort  to 
any  appropriate  remedy  for  relief 
from  lubility  on  his  subscription  un- 
less he  delays  action  until  after  suit 
or  motion  under  such  statute,  and 
he  cannot  then,  by  resort  to  equity, 
oust  the  exclusive  Jurisdiction  ac- 
quired by  a  common-law  court.  Dick-  , 
ens  v.  Radford-Willis  Southern  R. 
Co.,  121  Va.  868,  93  SB  625. 

14.  See  infra  note  22. 

IB.     U.  S. — Hatch  v.    Dana,   101  V. 

B.  206,  25  L.  ed.  885;  Ogilvle  v.  Knox 
Ins.  Co.,  22  How.  380,  16  L.  ed.  349; 
Bissltt  V.  Kentucky  River  Nav.  Co., 
15  Fed.  353;  Walser  v.  Sellgman,  13 
Fed.  415,  21  Blatchf.  130;  Faull  v. 
Alaska  Gold,  etc.,  Min.  Co.,  14  Fed. 
657,  8  Sawy.  420. 

Ala. — Hall  v.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  898,  56  8  235;  Harris 
V.  Gateway  Land  Co.,  128  Ala.  652,  29 
S  611;  Fleckering  v.  Townaend,  118 
Ala.  351,  23  S  703;  Allen  v.  Montgom- 
ery R.  Co..  11  Ala.  437. 

Cal. — Llewellyn  Iron  Works  v.  Ab- 
bott Kinney  Co.,  172  Cal.  210,  155  i* 
986;  Harmon  v.  Page,  62  (3al.  448. 

Colo. — Universal  P.  Ins.  Co.  v.  Ta- 
bor. 16  Colo.  531,  27  P  890. 

DeL— Du  Pont  v.  Ball,  106  A  89. 

Ga, — Dalton,  etc.,  R.  Co.  v.  McDan- 
iel,  56  Ga.  191. 

111. — De  Shelter  y.  American  Spring 
Water  Supply  Co.,  182  111.  A.  403; 
Edwards  v.  SchiUinger,  148  111.  A.  227 
[aff  245  111.  231,  91  NE  1048,  137 
AmSR  308,  33  LRANS  895];  Moon 
v.  United  States  One  Stave  Barrel  Co.. 
141  111.  A.  104  [aft  238  111.  544,  87  NB 
536,  128  AmSR  154]. 

Md. — Oawford  v.  Rohrer,  89  Md. 
599. 

Mich.— ^rand  Rapids  Trust  Co.  v. 
Nichols,  199  Mich.  126,  165  NW  667; 

C.  H.  Little  Co.  v.  Woodward  Ave. 
Cemetery  Assoc,  -135  Minh.  248,  97 
NW  682;  Pettibone  v.  MoQEaw,  •  a. 
Mich.  441.  Digifeed  by  VjTjOg  IC. 
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subscriptions  for  the  benefit  of  creditors,^*  or  is 
based  upon  a  statute  simply  declaratory  of  the 
eommon  law,^^  the  reason  being  that  the  liability 
is  founded  upon  the  contract  between  the  stock- 
holder and  the  corporation,  and  that  the  creditor  is 
not  in  privity  ;^^  that  unpaid  subscriptions  cannot 
thus  be  appropriated  by  one  creditor  to  the  exclu- 
sion of  the  others;*'  and  further  that,  where  several 
stockholders  are  joined  in  a  proceed^  in  equity, 
there  is  thereby  a  prevention  of  multiplicity  of 
suits.*"  In  some  jurisdictions,  however,  the  unpaid 
portion  of  subscriptions  cannot  be  reached  by  credi- 
tors by  a  direct  proceeding  against  the  stockholder 
in  equity  unless  there  has  been  an  assessment.''-  By 
statute  the  legal  liability  existing  primarily  be- 
tween the  corporation  and  the  stockholder  may  be 
made  available  to  creditors  in  an  action  at  law.*' 
Where  a  call  has  been  made  in  a  court  of  chancery 
for  an. unpaid  subscription,  an  action  at  law  will 
lie  thereon  against  the  individual  stockholder.*' 
Where  the  statute  provides  that  the  stockholder 
shall  be  severally  and  individually  liable  to 
the    creditors    of    the    company    to    the    amount 


of  his  unpaid  stock,  a  single  creditor  may  maintain 
an  action  at  law  against  the  stockholder.'*  Not- 
withstanding a  statute  permitting  an  action  at  law 
to  reach  an  amount  due  upon  unpaid  subscriptions, 
an  action  in  equity  may  be  maintained  where  there 
is  fraud  or  other  ground  of  equitable  interference 
and  the  action  at  law  is  unavailing.'^  In  some  juris- 
dictions the  remedy  by  garnishment  afforded  a  judg- 
ment creditor  of  the  corporation  against  the  stock- 
holder on  account  of  unpaid  subscription*"  is  held 
to  preclude  an  action  in  equity,*'  in  the  absence  of 
special  circumstances  justifying  equitable  interfer- 
ence,*' in  others  6uch  a  remedy  is  r^arded  merely 
as  concurrent.*' 

[i  1694]  (c)  Diverted  Asaets  of  Corporation. 
Where  an  action  is  brought  by  creditors  to  recover 
assets  of  the  corporation  wrongfully  diverted  to 
stockholders,  it  must  be  brought  in  equity.** 

[$  1695]  (d)  Added  StatotoiT  LiabiUty. 
Where  the  statute  imposing  an  additional  liabili- 
ty upon  stockholders  makes  no  provision  as  to  the 
manner  in  which  it  shall  be  enforced,  the  question 
of  whether  the  proceedings  shall  be  at 'law   or    in 


Minn.— Rule  v.  Ome^ra  Stove,  etc, 
Co.,  64  Minn.  826,  67  NW  60. 

Miss. — Payne  v.  Bullard,  28  Miss. 
88,  55  AmD  74. 

Mo. — Shields  V.  Hobart,  172  Mo. 
491,  72  SW  669,  96  AtnSR  529;  State 
V.  Qoodrich,  128  Mo.  A.  283.  120  SW 
646. 

Mont. — Kelly  v.  Clark,  21  Mont. 
291,  68  P  969,  69  AmSR  668,  42  LRA 
621 

Nebr. — Reed  v.  Burg,  2  Nebr.  (Un- 
Oir.)   117.   96   NW  414. 

N.  T.— Mann  v.  Pentz,  8  N.  T.  416; 
Hallett ,  V.  Metropolitan  Messenger 
Co..  69'Adp.  Div.  258,  74  NTS  639, 
32  NTClvProc  346  [mod  35  Misc.  669, 
72  NYS  370];  Oraeber  v.  Bhrgott.  182 
App.  Div.  377,  169  NYS  32;  Morean 
v.  New  York,  etc,  R.  Co.,  10  Palere 
290,  40  AmD  244. 

Oh. — Henry  v.  Vermillion,  eta,  R. 
Co.,  17  Oh.  187. 

Or. — Brundage  v.  Monuoieptal  Gold, 
etc.,  Mln.  Co..  12  Or.  322,  7  P  814; 
Hodges  V.  Stiver  Hill  Mln.  Co..  »  Or. 
200; iLadd  v.  Cartwrlght,  7  Or.  329. 

Pa. — Cook  V.  Carpenter,  212  Pa. 
165,  61A799,  108  AmSR  864,  1  LRANS 
900,  4  AnnCas  728;  Johnston  v.  Mar- 
kle  Paper  Co^  153  Pa.  189,  26  A  560, 
885;  Bair  v.  Wilson,  IS  Pa.  Super.  131; 
Lexow  v.  Pennsylvania  Diamond  Drill 
Co.,  5  Pa.  Dist.  491;  Virginia  Bank  v. 
Adams,  1  Pars.  Bq.  Cas.  534. 

S.  C. — Bfird  V.  Piedmont  Land  Imnr., 
etc.,  Co.,  56  S.  C.  78,  32  SB  758.  897. 

Utah. — Wilson  v.  Kiesel,  9  Utah 
397.  35  P  488  [app  dism  164  U.  S.  248, 
17  set  124,  41  L.  ed.  422]. 

Va. — Martin  v.  South  Salem  I^and 
Co..  94  Va.  28.  26  SB  591;  Hamilton 
V.  Qlenn,  86  Va.  901,  9  SB  129. 

Wash. — Burch  v.  Glover,  1  Wash. 
260,  24  P  439;  Burch  v.  Taylor,  1 
Wash.  245,  24  P  438. 

16.  In  re  Putman,  198  Fed.  464; 
Reed  V.  Burg,  2  Nebr.  (Unoff.)  117, 
96  NW  414. 

[a]  Whan  stoek  hM  been  Isaned 
•■  foU  paM,  and  it  is  sought  to  en- 
force further  liability  of  a  stock- 
holder upon  the  ground  that  the 
stock  was  in  fact  issued  for  property 
at  an  overvaluation,  there  is  no  debt 
for  which  an  attachment  will  lie  un- 
til after  an  order  has  been  made  by  a 
court  of  chancery  aseertainine  the 
amount  of  the  stockholder's  liability. 
Oilson  V.  Appleby.  (Sup.)  77  A  1084 
[afr  82  N.  J.  fc.  400,  81  A  724]. 

17,  Patterson  v.  Lynde.  106  U.  S. 
619.  1  set  432,  27  1,.  ed.  265:  Wyman 
V.  Bowman,  127  Fed.  257.  62  CCA  189; 
Andrews  v.  Bacon,  38  Fed.  777; 
Brown  v.  PIsk,  23  Fed.  228  (Mis- 
souri); Faull  V.  Alaska  Gold,  etc., 
Min.  Co.,  14  Fed.  657.  8  Sawy.  420; 
Oraeber  v.  Bhrpott.  182  App.  Div. 
377.    169    NYS    32;    Richards    v.    Gill, 


1»8  App.  Div.  76,  122  NTS  620;  Hod- 

£ea  V.  Silver  Hill  Mln.  Co.,  9  Or.  200; 
radd  v..  C:artwright,  7  Or.  329;  Burch 
V.  Glover,  1  Wash.  250,  24  P  439; 
Burch  V.  Moore,  1  Wash.  249,  24  P  489; 
Burch  V.  Taylor,  1  Wash.  246,  24  P 
438. 

[a]  Applloattoa  of  nd«<— A  cred- 
itor who  recovers  judgment  in  a  state 
court' against  the  corporation  cannot, 
while  the  corporation  remains  un- 
dissolved, maintain  an  action  at  law 
in  a  federal  court  Ugalnst  a  stock- 
holder to  recover  on  his  unpaid  sub- 
scription, since  in  the  absence  of 
some  statutory  proceedings  with  re- 
spect thereto,  such  matter  is  cogni- 
zable only  In  equity.  Brown  V.  Flsk, 
23  Fed.   228    (Missouri  statute). 

18.  Patterson  v.  Lynde,  106  IT.  S. 
619,  1  set  432,  27  L.  ed.  266;  In  re 
Putman,  193  FM.  464. 

It.  Patterson  v.  Lynde,  106  V.  8. 
619. 1  set  432,  27  L.  ed.  265. 

"The  stockholder  is  liable  to  the  ex- 
tent that  the  subscription  represented 
by  his  stock  requires  him  to  contrib- 
ute to  the  corporate  funds,  and  when 
sued  for  the  money  he  owes,  it  roust 
be  in  a  way  to  put  M^hat  he  pays,  di- 
rectly or  indirectly,  into  the  treasury 
of  the  corporation  for  distribution 
according  to  law.  No  one  creditor 
can  assume  that  he  alone  is  entitled 
to  what  any  stockholder  owes,  and 
sue  at  law  eo  as  to  appropriate  it 
exclusively  to  himself."  Patterson  v. 
Lynde,  106  U.  8.  519,  521,  1  SCt  482,  27 
L.  ed.  265. 

90.  Wjrman  v.  Bowman,  127  Fed. 
267,  62  CCA  189;  Holmes  v.  Sherwood, 
16  Fed.  725,  8  McCrary  406. 

81.  Turner  v.  Fidelity  Loan  Con- 
cam,  2  Cal.  A.  122,  88  P  62,  70. 

83.  Cohen  v.  Toy  Gun  Mfg.  Co., 
172  ni.  A.  330.  See  Sioux  City  First 
Nat  Bank  v.  Peavy,  69  Fed.  466  (hold- 
ing  that  the  right  of  creditors  to  look 
to  unpaid  portions  of  the  capital  stock 
as  a  fund  for  the  payment  of  their 
claims  Is  not  created  by  state  stat- 
utes, but  is  derived  from  general 
principles  of  law;  the  enforcement  of 
such  right,  therefore.  Is  not  depend- 
ent upon  remedies  provided  by  state 
1ei;ls1at1on;  and  if  it  appears  that 
the  state  has,  by  statute,  provided 
le^al  remedies  for  the  enforcement 
of  equitable  rights,  the  creditor  may 
at  his  election,  when  proceeding  In  a 
federal  court,  adopt  the  form  of  rem- 
edy appropriate  In  courts  of  equity, 
or  may  sue  nt  law,  under  the  statute) : 
Holmes  V.  Sherwood,  16  Fed.  725,  3 
McCrary  405  (holding  that,  although 
an  action  at  law  to  enforce  contri- 
bution against  an  individual  stock- 
holder might  be  maintained  under 
the  act  by  which  a  corporation  was 
formed,  a  court  of  equity  was  not  de- 


prived of  Its  Jurisdiction  to  entertain 
a  bill  filed  against  numerous  stock- 
holders for  discovery,  account,  and 
contribution  against  them  all.'':  P<>rsch 
V.  Simmons,  3  NYS  783  (holding  that 
under  Code  Civ.  Proc.  t  1871,  provid- 
ing that,  when  execution  has  been 
returned  unsatisfied,  the  creditor  may 
maintain  an  action  agalftst  the  debt- 
or or  any  other  person  to  compel  the 
discovery  of  property  or  money  due 
the  debtor,  and  to  procure  satisfac-. 
tlon  of  his  demand,  a  judgment  cred- 
itor of  a  foreign  corporation,  after 
the  return  of  execution  unsatisfied, 
may  sue  a  stockholder  Indebted  to  the 
corporation  for  unpaid  subscription 
for  stock). 

ax  Rosoff  V.  Gilbert \Transp.  Co.. 
221  Fed.  972;  Glenn  v.  Soule,  22  Fed. 
417;  Clevenger  v.  Moore,  71  N.  J.  L. 
148,  68  A  88.  But  see  Richboro' 
Dairymen's  Assoc,  v.  Cornell,  S  Chest. 
Co.  (Pa.)  293  (holding  that,  where  an 
assessment  upon  stock  can  be  re- 
covered from  a  delinquent  stockhold- 
er only  by  aale  of  the 'stock.  In  the 
absence  of  an  express  promise  to  pay. 
a  creditor  cannot  sue  to  recover  the 
assessment    at    law). 

34.  Smith  V.  Londoner,  S  Colo.  SCS. 

35.  Henderson  v.  Hall,  134  Ala. 
456,  32  S  840,  63  LRA  673. 

36.  See  supra  {  1686. 

87.  Henderson  v.  Hall.  184  Ala. 
456,  32  S  840,  63  LRA  673;  Allen  v. 
Montgomery   R.    Co.,    11    Ala.   437. 

88.  Henderson  v.  Hall,  184  Ala. 
455,  32  S  840,  63  LRA  673;  Allen  v. 
Montgomery   R.    Co..    11    Ala.   437. 

89.  Payne  v.  Bullard,  23  Miss.  88. 
65  AmD  74. 

80.  V.  S. — Jahn  v.  CHiampagne 
Lumber  Co..  167  Fed.  407  [aff  168 
Fed.  510,  93  CCA  632]:  Walser  v. 
Seligman,  13  Fed.  415,  21  BUtchf.  130. 

Ala. — ^Adams  v.  Perryman.  80  S  853. 

Mass. — Spear  v.  Grant,  18  Mass.  9. 
See  Vose  v.  Grant,  15  Mass.  505  (hold- 
ing that  a  tort  action  would  not  lie). 

Mich. — Brewer  v.  Michigan  Salt 
Assoc,  58  Mich.  351.  26  NW  874. 

N.  Y. — McLean  v.  Bastman,  21  Hun 
812;  Bartlett  v.  Drew,  4  Lans.  444.  60 
Barb.  648  faff  57  N.  Y.  6871;  Quald 
v.  Ratkowsky,  183  App.  Div.  428. 
170  NYS  8T!  faff  224  N.  T.  824  mem. 
121  NE  887]:  Leirhton  V.  Lelghton 
Lea  AsBdc,  122  NTS  189. 

Or. — Garetson  Lumber  CJo.  v.  Hln- 
son.  69  Or.  606,  140  P  633. 

Wis. — Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  67. 

fa]  AppUoailoil  of  ndo. — ^There 
a  corporation  pending  a  criminal 
prosecution  against  it  by  the  United 
States,  re.'siiltlng  In  a  ludgment  Im- 
posing a  fine,  sold  all  of  Its  property, 
and  distributed  the  proceeds  among 
'  its    stockholders,    such    stockholders 
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equity  depends  upon  the  nature  of  the  liability 
created.**  The  suit  must  be  in  equity  where  the 
statute  eontemplates  that  the  amount  necessary  to 
discharge  the  corporate  indebtedness,  the  validity 
and  priority  of  creditors '  claims,  and  the  proportion- 
ate amounts  which  stockholders  shall  be  required  to 
pay,  shall  be  determined  in  a  single  proceeding,*' 
or  where  the  statute  imposes  a  liability  for  the  pur- 
pose of  creating  a  common  fund  for  the  benefit  of' 
all  creditors,**  or  the  liability  is  to  all  creditors  as  a^ 
class.**  So  it  has  been  held  that  the  action  must  be 
in  equity  under  a  provision  that  stockholders  "shall 
be  individually  responsible  to  the  amount  of  their 
respective  share  or  shares  of  stock,  for  all  its 
indebtedness  and  liabilities  of  every  kind;"**  that 
each  stockholder  shall  be  liable  over  and  above  the 
stock  owned  by  him  and  any  amount  unpaid  thereon 
to  a  further  sum  at  least  equal  in  amount  to  such 
stock;*'  that  "the  shareholders  of  this  corporation 
shall  be  individually  responsible,  equally  and  rata- 
bly, and  not  one  for  the  other,  for  all  contracts, 
debts  and  engagements  of  said  corporation  to  a  sum 


equal  to  the  amount  of  the  par  value  of  the  shares 
owned  by  each,  in  addition  to  the  amount  invested 
in  said  shares ; ' '"  that  until  a  certain  amount  of  the 
capital  stock  has  been  paid  in  "every  stockholder 
of  said  company  shall  be  held  individually  liable  for 
the  debts  of  the  company;*"'  (jr  that  stockholders 
are  liable  for  all  the  debts  of  the  corporation  in 
projjortion  to  their  stock.*'  Under  some  statutes  it 
is  specifically  provided  that  the  action  must  be  in 
equity." 

Fixed  amonnt.  Where  the  statute  imposes  a  lia- 
bility upon  individual  stockholders  to  individual 
creditors -to  a  fixed  amount,  it  is  held  that  an  action 
may  be  maintained  at  law.**  Under  a  statute 
making  stockholders  personally  liable  for  debts 
contracted  before  the  subscription  and  payment  in 
of  a  specified  proportion  of  the  capital  stock,  it  has 
been  held  that  the  creditor  may  maintain  an  action 
at  law,**  and  a  like  efFeet  has  been  given  to  a  pro- 
vision that  "all  the  stockholders  of  any  such  corp- 
oration shall.be  severally  and  individually  liable  to 
the  creditors  of  the  corporation  in  which  they  are 


may  be  held  liable  In  a  creditor's  suit 
for  the  judgment  against  the  corpora- 
tion to  the  extent  of  their  distribu- 
tive share  of  Its  funds,  and  this  al- 
thoush  the  purchaser  assumed  all 
of  its  debts  and  liabilities.  Pierce  v. 
U.  a.,  257  Fed.  E14. 

31.  Marine,  etc..  Phosphate  Uln., 
etc.,  Co.,  V.  Bradley,  105  U.  S.  176,  26 
Xi.  ed.  1084.  See  Adklns  v.  Thornton, 
19  Ga.  32B  (holdini?  that  under  a  bank 
charter  making  the  stockholder  lia- 
ble for  the  proportion  of  the  aggre- 
gate amount  of  the  unredeemed 
notes  which  his  stock  bears  to  the 
capital  stock  of  the  balnk,  but  not 
prescribing  any  remedy,  the  creditor 
could  proceed  in  equity  or  at  law,  and, 
if  at  law,  he  might  elect  any  form  of 
action  appropriate  to  the  case  which 
he  might  deem  most  convenient  and 
advantageous).  But  see  Peck  v.  Mil- 
ler, 39  Mich.  594  (holding  that.  If  a 
constitutional  provision  to  the  effect 
that  stockholders  of  all  corporations 
shall  be  Individually  liable  for  all 
labor  performed  for  such  corpora- 
tions was  self-executing,  it  could  only 
be  by  some  proceeding  In  equity).    ' 

32.  U.  S. — Terry  v.  Tubman,  92  TT. 
S.  156,  23  L.  ed.  537;  Pollard  v.  Bailey, 
21  Wall.  520,  22  L.  ed.  376;  Irvine  v. 
Elliott.  203  Fed.  82   (Ohio  sUtute). 

Me. — Maine  Trust,  etc.,  Co.  v. 
Southern  L.  &  T.  Co.,  92  Me.  444,  48  A 
24. 

Mass. — Bell  v.  Spauldlng,  S  Allen 
485;  Harris  v.  Dorchester  First  Par- 
ish,   23   Pick.   112. 

Minn. — Hanson  v.  Davison,  78  Minn. 
454,  78  NW  264;  Harper  v.  Carroll, 
66  Minn.  487,  69  NW  610,  1069;  John- 
son V.  Fischer,  30  Minn.  173,  14  NW 
799;  Allen  v.  Walsh,  25  Minn.  543. 

Miss. — Perkins  v.  Sanders,  66  Miss. 
733 

Nebr. — German  Nat.  Bank  v.  Far- 
mers', etc..  Bank,  54  Nebr.  693,  74  NW 
1086. 

N.  H. — Connecticut  Biver  S»v. 
Bank  v.  Fiske,  60  N.  H.  863. 

N.  T. — Bogardus  v.  Rosendale  Mfg. 
Co..  7   N.  T.  147. 

Oh. — Hortsman  v.  Rix,  3  Oh.  Dec. 
(Reprint)    172,    4   WklyLQaz   181. 

S.  C— Wilkes  V.  Arthur,  85  S.  C. 
299.   67   SE  297. 

Vt. — Barton  Nat.  Bank  v.  Atkins, 
72   Vt.   33.   47   A  176. 

Wis. — Bau  Claire  Nat.  Bank  v.  Ben- 
son, 106  Wis.  624,  82  NW  604  (Minne- 
sota statute) ;  Booth  v.  Dear,  96  Wis. 
516,  71  NW  816;  Glanella  v.  Bipelow, 
98  Wis.  185,  71  NW  111;  Merchants' 
Bank  v.  Chandler,  19  Wis.  434;  Cleve- 
land V.  Milwaukee  Mar.  Bank,  17  Wis. 
646;  Coleman  v.  White,  14  Wis.  700, 
80  AmD  797. 

33.  Queenan  v.  Palmer,  117  III. 
62.  619,  7  NE  470,  613;  Eames  v.  Doris, 
102  111.  350;  Mathez  V.  Neldig,  72  N.  Y. 
100;  Brlggs  v.  Pennlman,  8  Cow.  (N. 
T.)  387,  18  AmD  464  [aft  Hopk.  800]; 
Slee  V.  Bloom,  19  Johns.  (N.  T.)  456, 


10  AmD  273;  Masters  v.  Rossle  Lead 
Mln.  Co.,  2  Sindf.  Ch.    (N.  Y.)   301. 

34.  Smith  V.  Huckabee,  53  Ala. 
191;  Raunds  v.  McCormick,  114  111. 
252,  29  NE  684  [aff  11  IIU  A.  220]; 
Harper  v.  Union  Mfg.  Co.,  100  111. 
225. 

A  3B.  Booth  V.  Dear,  96  Wis.  616,  618, 
71  NW  816;  Glanella  v.  Clgelow,  96 
Wis.  186,  71  NW  111;  Terry  v.  (hand- 
ler, 28  Wis.  456;  Merchants'  Bank  v. 
Chandler,  19  Wis.  434;  Cleveland  g. 
Milwaukee  Mar.  Bank,  17  Wis.  64%; 
Coleman  v.  White,  14  Wis.  700,  80 
AmD  797. 

[a]  BMUKm  for  xntow— "It  is  an 
Indebtedness  whioh  a  court  of  law 
has  no  power  to  regulate  and  adjust, 
and  to  which  the  Jurisdiction  and 
powers  of  equity  are  peculiarly  and 
exclusively  adapted.  The  creditors 
should  all  Join,  because  they  have  a 
common  interest  In  the  funds  to  be 
realized;  or  If  the  action  be  com- 
menced by  one  or  more  of  them,  the 
complaint  should  be  so  framed  that 
the  others  may  come  in  and  prove 
their  claims  before  the  court  or  a  ref- 
eree, and  share  In  the  distribution  c^f 
the  moneys  received.  AH  the  stock- 
holders snould  be  made  defendants, 
because  they  too  have  a  common  In- 
terest, and  without  their  presence 
it  is  impossible  to  adjust  their  riehts 
and  liabilities,  and  protect  them  from 
unequal  and  oppressive  burdens." 
Coleman  v.  White,  14  Wis.  700,  702, 
80  AmD   797. 

38.  Jones  v.  Jarman,  84  Ark.  328, 
329. 

"The  remedy,  we  think,  is  In  a 
court  of  equity,  where  the  corpora- 
tion (if  in  existence),  all  the  credi- 
tors and  stockholders  may  be  made 
parties,  the  dues  from  the  corpora- 
tion and  its  assets  ascertained,  and 
the  debts  In  excess  of  assets,  charged 
upon  the  solvent  stockholders  In  pro- 
portion to  their  several  liabilities  as 
such.  Thus  a  multiplicity  of  suits 
by  Creditors,  and  by  stockholders 
between  themselves  for  contribution, 
may  be  avoided."  Jones  v.  Jarman. 
supra. 

37.  Maine  Trust,  etc.,  C!o.  v. 
Southern  L.  &  T.  Co.,  92  Me.  444, 
462.   43   A  24.  ' 

38.  Perkins  v.  Sanders,  66  Miss. 
783. 

39.  Terry  t.  Tubman,  92  TT.  S.  166, 
28  L.  ed.  687;  Pollard  v.  Bailey,  21 
Wall.  (U.  S.)  620,  22  U  ed.  376. 

40.  Richardson  v.  Akin.  87  111.  188; 
Bell  V.  Spauldlng,  3  Allen  (Mass.) 
485;  Knowlton  v.  Ackley,  8  Gush. 
(Mass.)  93;  Carter  v.  Samuel  Hano 
Co.,  72  N.  H.  549.  68  A  243;  Connecti- 
cut River  Sav.  Bank  v.  Fiske,  60  N. 
H.  363;  Hadley  v.  Russell,  40  N.  H. 
109. 

41.  Fla.— Gibbs  V.  Davis,  27  Fla. 
631.   8  S  638. 

III.— Wincook  v.  Thirpin.  96  111.  186; 
McCarthy    v.    Lavasche,    89    111.    870, 


81  AmR  83;  Culver  v.  C3ilcago  Third 
Nat.  Bank.  64  111.  628;  Melsser  y. 
Thompson,  9  111.  A.  368  [aff  108  III. 
359]. 

Md. — Bhnmert  v.  Smith,  40  Md.  123; 
Norrls  v.  Wrenschall,  34  Md.  492; 
Norris  v.  Johnson,  84  Md.  486. 

Mo. — ^Frankfort  Farmers'  Bank  v. 
Gallaher,  43  Mo.  A.  482. 

Nebr. — ^White  v.  Blum,  4  Nebr,  656. 

N.  Y.— Weeks  v.  Love,  60  N.  Y.  568; 
Stover  v.  Flack,  30  N.  Y.  64;  Garri- 
son  V.  Howe,  17  N.  Y.  468;  Perkins  v. 
(Thurch,  31  Barb.  84;  Abbott  v.  Aspin- 
wall,  26  Barb.  202;  Freeland  v.  Mc- 
Cullough,  1  Den.  414,  43  AmD  686: 
Poughkeepsle  Bank  v.  Ibbotson,  24 
Wend.  473;  Simonson  v.  Spencer;  16 
Wend.    548. 

Or. — Aldrlch  v.  Anchor  Coal,  etc., 
Co.,  24  Or.  82,  82  P  766,  41  AmSR  881 
(California    statute). 

Pa.— Blair  v.  Kingston  Mfg.  Co.. 
64  Pa.  Super.  606.  . 

Compare  Robinson  v.  Nashville 
Center  Co-op.  Creamery  Assoc,  116 
Minn.  43,  131  NW  856  (holding  that  a 
bill  in  equity  would  not  lie  to  mar- 
shal assets  and  create  a  fund  out  of 
which  to  pay  an  Indebtedness  which 
the  members  of  a  corporation  in  the 
articles  of  association,  jointly  and 
severally,  obligated  themselves  to 
pay,  since  each  member  was  liable 
for  the  entire  indebtedness  and  any 
creditor  in  the  class  referred  to  in 
the  agreemeht  might  maintain  an  ac- 
tion on  his- own  behalf  against  any  or 
all   the   members). 

[a]  Xn  Zamsas  (1)  the  liability 
imposed  by  the  constitutional  and 
statutory  provisions  upon  the  lia- 
bility of  stockholders  In  other  than 
railway,  charitable,  and  religious 
corporations,  to  an  amount  equal  to 
the  par  value  of  tke  stock  owned  by 
the  stockholder.  Is  contractual  and 
several  in  its  nature  and  Is  to  the 
creditors  individually  and  not  to  the 
corporation.  Hence,  It  may  be  en- 
forced In  an  action  at  law  by  judg- 
ment creditors  of  the  corporation. 
Anglo-American  Land,  etc.,  Co,  v. 
Lombard,  132  Fed.  721,  68  CCA  89 
[certiorari  den  196  U.  S.  638,  26  SCt 
793,  49  L.  ed.  630];  Medberry  v. 
Troutman,  94  Fed.  962;  McVl<Jkar  v. 
Jones,  70  Fed.  754;  Bank  of  North 
America  v.  Rlndge.  57  Fed.  279;  Guer- 
ney  v.  Moore,  131  Mo.  650,  32  SW  1132; 
Bagley  v.  Tyler,  43  Mo.  A.  195.  .(2) 
To  avoid  a  multiplicity  of  suits,  it 
has  been  held  that  an  action  in  equity 
may  be  maintained  by  judgment  cred- 
itors against  a  number  of  the  stock- 
holders to  enforce  this  double  liabili- 
ty, and  at  the  same  time  their  liabil- 
ity for  any  unpaid  stock.  New  York 
L.  Ins.  Co.  V.  Beard,  80  Fed.  66.  (3) 
Debt  will  He.  Love  v.  Pusey,  19  Del. 
577,  62  A  642.  (4)  Assumpsit  will 
He.  Chester  Nat.  Bank  v.  Zinser,  55 
III.  A.  510.  ,  (> 

43.    Flour  cnty  Nat.  Bank  v.  VeoA*^ 
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stockholders,  to  an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively,  for  all  debts  and 
contracts  made  by  the  corporation,  until  the  frhole 
amount  of  the  capital  stock  fixed  and  limited  by  the 
corporation,  shall  have  been  paid  in."**  So  where 
the  statute  makes  every  stockholder  individually 
liable  for  the  debts  of  the  company  for  an  amount 
equal  to  the  amount  of  his.  stock,  without  regard  to 
the  liability  of  other  stockholders,  aiid  permits  any 
creditor  who  has  recovered  judgment  'against  the 
eoinpany  and  sued  out  an  execution  thereon  which 
has  been  returned  ninsatisfied  to  sue  any  stock- 
holder, and  no  other  creditor  can,  an  action  at  law 
may  be  maintained  without  resort  to  equity/* 
Where  the  charter  prescribed  that  the  members 
should  be  liable  as  partners,  a  creditor  might  sue 
them  at  law  as  partners.*^ 

Election  between  law  and  equity.  Unless  it  is 
provided  that  the  remedy  in  equity  shall  be 
exclusive,  the  fact  that  such  a  remedy  is  provided 
by  -the  statute  creating  the  liability  will  not  ren- 
der it  exclusive,  if  the  remedy  at  law  is  appro- 
priate and  complete.**  Notwithstanding  the 
stockholder's  liability  under  thd  statute  is  ordi- 
narily enforceable  at  law,  equity  may  take  juris- 
diction where,  in  connection  with  the  creditor's 
claim,  there  are  presented  matters  of  equitable 
cognizance,*^  so  equity  may  take  jurisdiction  to 
avoid  a  multiplicity  of  suits,**  or  where' the  stock- 
holder is  also  a  creditor,*'  or  the  creditor  is  a 
stockholder.""  Under  a  statute  providing  that  indi- 
vidual stockholders  shall  be  liable,  in  proportion  to 
their  interest,  to  pay  all  debts  contracted  by  the 
corporation  during  the  time  they  held  stock,  upon 
a  failure  of  the  corporate  funds  to  discharge  such 


debts,  an  action  in  equity  may  be  brougpht  against 
the  stockholders  collectively,  or  an  action  at  latr 
against  'them  severally."  Where  the  statute 
imposes  a  joint  and  several  liability  to  the  creditor, 
the  creditor  may  bring  a  single  action  in  equitr 
against  several  stockholders."^ 

[$  1696]  (e)  Creditors'  Bm  or  Salt;  Discor- 
ery.  A  proceeding  in  equity  to  enforce  the  statu- 
tory liability  of  stockholders  or  to  compkel  pay- 
ment of  unpaid  subscriptions  is  ordinarily  by  a 
'creditor's  bill  or  by  a  suit  in  the  nature  of  a 
creditor's  biU;*'  and  it  is  well  settled  by  the 
authorities,  and  also  well  supported  by  considera- 
tions of  justice  and  equity,  that  a  judgment  credi- 
tor, after  execution  returned  unsatisfied,  may  main- 
tain an  action  in  his  own  behalf,  and  in  behalf  of 
such  other  creditors  of  the  corporation  as  may  elect 
to  become  parties  thereto,  against  the  corporatioo 
and  its  delinquent  stockholders,  and  have  a  decree 
that  an  account  of  the  assets  and  debts  of  the 
corporation  be  ta^en,  and  that  the  stockholders  pay 
in  and  account  for  so  much  as  may  be  due  from 
them  respectively  to  the  corporation  on  account  of 
their  capital  stock,  or  so  much  as  will  be  sufficient 
to  pay  the  debts  represented  by  complainants  and 
such  other  creditors  as  may  join.** 

Bin  for  discoTery.  Where  discovery  is  necessary 
the  bill  may  be-  framed  with  a  view  to  obtaining 
discovery.*' 

[}  1697]  (f)  Calling  in  Subscription  or  Mak- 
ing AsBesaments.  It  is  not  necessary  to  resort  to 
mandamus  to  compel  the  directors  to  perform  the 
duty  of  making  assessments  pn  shares,**  but  wher-? 
it  is  necessary  for  it  to  do  so,  a  court  of  equity  may 
make  calls  or  assessments  on  unpaid  subscriptions 


selberg.  45  Fed.  647  (construing  Wis- 
consin statute). 

43.  Norrls  v.  Johnson,  84  Md.  485, 
488.       Jt 

44.  Flash  v.  Conn,  109  U.  S.  871, 
S  set  263,  27  L.  ed.  966  (construing 
New  York  act  of  Febr.  17.  1848,  con- 
cerning the  liability  of  stockholders 
of  corporations  for  manufacturing, 
etc);  Adams  v.  Conn,  109  U.  S.  381, 
3   set    269,   27   L..   ed.   970. 

4B.  Fairfield  Planters'  Bank  v. 
BlvlngsvlUe  Cotton  Mfg.  Co..  44  S.  C. 
L.   95. 

46.  Flour  City  Nat.  Bank  v.  Wech- 
selberg,   45  Fed.  647. 

47.  Marine,  etc..  Phosphate  Mln., 
etc.,  Co.,  V.  Bradley,  105  U.  S.  175,  26 
Li.  ed.  1084;  New  York.L.  Ins.  Co.  v. 
Beard,  80  Fed.  66;  -Eames  v.  Doris. 
102  111.  850;  Wlncook  v.  Turpin,  96 
III.  135;  Helmle  v.  Queenan,  18  111.  A. 
103;  Bmmert  v.  Smith,  40  Md.  123; 
Matthews  v.  Albert,  24  Md.  627; 
Pfohl  V.  Simpson,  74  N.  T.  137;  Slee 
V.  Bloom,  19  Johtis.  (N.  T.)  456.  10 
AmD  273;  Van  Hook  v.  Whltlock,  8 
Paige  (N.  T.)  409.  See  Medberrv  v. 
Troutman,  94  Fed.  962  (holding  that 
an  averment  that  defendant  had  re- 
ceived from  the  corporation  the  pro- 
ceeds of  a  sale  of  Us  property  was 
not  In'  itself  sufficient). 

48.  Pfohl  V.  Simpson,  74  N.  T.  137. 

49.  Mathez  v.  Neldlg,  72  N.  Y.  100; 
Brlggs  V.  Pennlman,  8  Cow.  (N.  Y.) 
887,  18  AmD  4B4  [aft  Hopk.  300]. 

60.  Shurlow  v.  Lewis,  170  Mich. 
493.  136  NW  484,  41  LRANS  975;  Do- 
ming V.  Puleston,  33  N.  Y.  Super.  231; 
Klueg  V.  Bosch.  28  NYS  159,  31 
AbbNCas  27;  Bailey  v.  Bancker,  3  Hill 
(N.  Y.)  188,  38  AmD  625. 

51.  XT.  S.  Bank  y.  Dallam,  4  Dana 
(Ky.)  574. 

Sa.    Hope  V.  Leonard,  116  Mass.  286. 

53.  U.  S. — Jahn  v.  Champagne  Lum- 
ber Co.,  157  Fed.  407  [168  Fed.  510,  93 
CCA  532];  Sioux  City  First  Nat.  Bank 
v.  Peavey,  75  Fed.  164;  Cleveland 
Rolling-MlU  Co.  v.  Texas,  etc.,  R.  Co., 


27  Fed.  250  [writ  of  error  dlsm  88  L. 
ed.  326  mem];  Holmes  v.  Sherwood,  16 
Fed.  725,  3  McCrary  406:  Waiser  v. 
Sellgman,  13  Fed.  416.  21  Blatchf.  180. 

Ala. — Hall  v.  Alabama  Terminal, 
etc.,  Co.,  173  Ala.  398,  56  S  235;  Har- 
ris V.  Oateway  Land  Co.,  128  Ala.  652, 
29  S  611. 

Cal. — tilewellyn  Iron  Works  v.  Ab- 
bott Kinney  Co..  172  Cal.  210,  156  P 
986;  Harmon  v.  Page,  62  Cal.  448. 

Conn. — Lewlsohn  ▼.  Stoddard,  78 
Conn.  575,  63  A  621. 

Del.— Du  Pont  v.  Ball,  106  A  39. 

La. — S.  M.  Jones  CJo.  v.  Hoffman, 
114  La.  996,  38  S  763. 

Uich. — Grand  Haplds  Trust  Co.  v. 
Nichols,  199  Mich.  126, 166  NW  667. 

Minn. — Minneapolis  Paper  Co.  v. 
Swinburne  Printing  Co.,  66  Minn.  878, 
69  NW  144;  Rule  v.  Omega  Stove,  etc.. 
Co.,  64  Minn.  326,  67  NW  60. 

Miss. — Payne  v.  Bullard, '  23  Miss. 
88.  56  AmD  74. 

Mo.— SWckle  V.  Watts.  94  Mo.  410, 
7  SW  274;  Leucke  v.  Tredway,  46  Mo. 
A.  607. 

N.  Y.— Mann  v.  Penta,  3  N.  T.  416; 
Bartlett  v.  Drew,  4  Lans.  444,  60  Barb. 
648  [aft  57  N.  Y.  587];  Masters  v. 
Rossle  Lead  Mln.  Co.,  8  Sandf.  Ch. 
301. 

Oh.— Barrlck  v.  Gifford,  47  Oh.  St 
180,  24  NB  259.  21  AmSR  798;  Henry 
v,  VermilUon,  etc.,  K.  Co.,  17  Oh.  187. 

S.  C. — Parker  v.  Carolina  Sav.  Bank, 
68  a  C.  583,  81  SE  673,  69  AmSR  888. 

Va. — Martin  v.  South  Salem  Land 
Co.,  94  Va.  28,  28  SB  591. 

[a]  DeUaqneat  stooUioldeni  of  for- 
■iffn  corponAion.^ — Where  it  Is  sought 
to  Impound  the  unpaid  stock  subscrip- 
tions of  the  stockholders  of  a  foreign 
corporation  in  one  action,  and  have 
the  amount  thereof  applied  equitably 
In  payment  of  all  debts  of  the  corpor- 
ation, an  action  in  the  nature  of  a 
creditor's  bill  is  a  proper  remedy,  if 
not  the  only  one,  unless  otherwise 
provided  by  statute.    Rule  v.  Omega 


Stove,  etc.,  Co.,  <4  Minn.  826,  $7  NW 
60. 

54.  Holmes  v.  Sherwood,  16  Fed. 
725,  3  McCrary  406.  And  see  supra 
note  53. 

Vartles  plalntUF  r«i«railly  see  infra 
i!  1728,  lf29. 

56.  •  tl.  S. — Holmes  v.  Sherwood,  16 
Fed.  726,  3  McCrary  405. 

Conn. — Middletown  Bank  v.  Russ,  3 
Conn.  136,  8  AmD  164. 

Mass. — Post  V.  Toledo,  etc,  R.  Co., 
144  Mass.  341.  11  NE  640.  69  AmR  86. 

Mich. — Brewer  v.  Michigan  Salt 
Assoc.  58  Mich.  361,  ^6  NW  374. 

N.  Y. — Bogardus  V.  Rosendale  Mfg. 
Co.,  7  N.  Y.  147 ;  Morgan  v.  New  York, 
etc,  R.  Co.,  10  Palgel90.  40  AmD  244. 

[a]  nivatrattoas,— (1)  The  sole 
creditor  of  a  corporation,  after  ob- 
taining Judgment,  may  maintain  a 
suit  against  the  stockholders  having 
In  their  possession  the  assets  of  the 
corporation,  and  seek  a  discovery  of 
the  names  of  the  stockholders  whose 
names  are  withheld  from  him.  Brew- 
er V.  Michigan  Salt  Assoc,  58  Mich. 
851,  25  ^rW  874.  (2)  A  creditor, 
whose  execution  against  an  insolvent 
corporation  has  been  returned  unsat- 
isfled,  may  pray  a  discovery  of  such 
stockholders  as  have  not  paid  their 
shares  of  capital  stock  in  full,  and. 
on  obtaining  a  discovery,  may  amend 
his  bill  by  making  them  parties.  Mor- 
gan V.  New  York,  etc.,  R.  Co.,  10  Paice 
(N.  Y.)  290,  40  AmD  244.  (3)  A  bill 
of  discovery  is  clearly  proper  where 
the  averments  of  the  Dill  are  that 
the  stockholders  are  liable  to  com- 
plainants' claim,  and  that  complain- 
ants are  desirous  of  bringing  a  suit 
against  them,  and  Intend  to  do  so  as 
soon  as  they  have  ascertained  the 
nnmes  of  all  the  stockholders.  Mid- 
dletown Bank  V.  Russ,  S  Ctonn.  135.  8 
AmD  164. 

56.  Dalton,  etc.,  R.'Co.  v.  McDanieL 
58  Ga.  191. 

Xaadamns  to  aoatpal  oalla  mnaiv 
ally  see  Mandamus  [26  C^c  356] 


J>tor  later  eases,  developmamts  and  oltaacM  in  the  law  see  cumulative  Annotations,  sameUtK  pageand  note  number. 
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for  the  benefit  of  corporate  creditors,"  and  where 
the  directors  or  other  proper  officers  refuse  to  call 
an  assessment  on  unpaid  sub.scriptions  necessary  to 
meet  the  demands  of  creditors,  equity,  at  the 
instance  of  creditors,  may  make  or  enforce  an  assess- 
ment;'* and  it  has  been  held  that  equity  may  com- 
pel stockholders  to  pay  such  assessments,  iffter  the 
appointment  of  a  receiver,  although  the  directors 
have  not  refused  to  enforce  such  payment."  Under 
some  statutes  a  court  of  equity  may  order  an 
assessment,  although  the  decree  ordering  it  can  be 
enforced  only  by  an  action  at  law.*"  An  assess- 
ment in  a  suit  to  which  the  corporation  is  a  party 
is  a  sufficient  compliance  with  a  statutory  pro- 
vision and  the  contract  of  subscription,  to  the  effect 
that  unpaid  subscriptions  can  be  called  for  only 
througrh  the  president  and  directors,  fdthough  the 
president  and  directors  individually  have  not  been 
made  parties,  to  the  suit." 

[$  1698]  (3)  Conditlonfl  Precedent"— (a)  In 
Ckneral.  It  is  obvious  that  before  the  individual 
liability  of  stockholders  may  be  enforced  any  con- 
dition precedent  prescribed  by  the  statute  or  gov- 
erning law  of  the  corporation  must  be  complied 
with.**  The  liability  imposed  on  stockholders  by 
the  laws  of  the  state  which  created  it  cannot  be 
enforced  in  a  court  beyond  the  limits  of  the  state 
without  compliance  with  the  conditions  applicable 
to  it  under  the  statutes  of  the  state  which  created 
the  corporation,  and  imposes  the  liability  as  con- 


57.  Scovlll  v.  Thayer,  lOB  U.  S. 
143.  26  L.  ed.  968;  Rosoff  v.  Gilbert 
Tranisp.  Co.,  221  Fed.  972;  Converse  v. 
Spargo,  184  Fed.  824  [aff  191  Fed.  823, 
112  CCA  J37];  Glenn  v.  SoUle,  22  Fed. 
417;  Clevenger  v.  Moore.  71  N.  J.  L. 
148,  S8  A  88.    And  see  Infra  note  58. 

[a]  PftTtfatl  aBacsiRilrat.— The  fact 
that  the  court  In  which  a  suit  by  the 
creditors  of  an  Insolvent  corporation 
was  originally  brought  ordered  a 
stock  assessment  for  the  benefit  of 
creditors  for  only  part  of  the  unpaid 
subscriptions,''  without  expressly  re- 
servlnsr  the  rlpht  to  call  for  the  bal- 
ance, does  not  prevent  a  court  of  com- 
petent Jurisdiction,  to  which  the  cause 
Is  afterward  removed,  from  making 
/  such  call.  Glenn  v.  lilggett.  185  U.  S\ 
533,  10  set  867,  84  L.  ed.  262  [rev  28 
Fed.  907]. 

[b1  Xb  lABOlvAnoy  suit.— Power  to 
fix  the  statutory  personal  liability  of 
a  stockholder  In  a  suit  adjudgrlng  the 
corporation  Insolvent  exists  on  the 
theory  that  the  presence  of  the  cor- 
poration carries  with  It  the  presence 
of  the  stockholders.  Converse  v. 
Sparse,  184  Fed.  324  [aft  191  Fed.  828, 
112  CCA  337]. 

88.  TJ.  S. — Ogllvle  V.  Knox  Ins.  Co., 
22  How.  380,  1«  li.  ed.  349;  Fumald  v. 
Glenn,  66  Fed.  872;  Marsh  v.  Bur- 
roughs, 16  P.  Caa  No.  9,112,  1  Woods 
463. 

Ala. — Glenn  v.  Semple,  80  Ala.  169, 
60  AmR  92;  Allen  v.  Montgomery  R. 
Co.,  11  Ala.  437,  449. 

Conn. — ^Ward  v.  OrlswoldvlUe  Mfg. 
.Co.,  16  Conn.  698. 

-  Ga. — High  tower  v.  Thornton,  8  Ga. 
486,  52  AmD  412. 

Ind. — Indiana  Novelty  Mfg.  Co.  v. 
McGlll,  IB  Ind.  A.  1,  43  NB  464. 

Minn. — In  re  Minnehaha  Driving 
Tark  Assoc,  53  Minn.  423,  55  NW 
598  (under  a  statute) ;  Marson  v.  Del- 
ther,  49  Minn.  423^52  NW  88. 

N.  J. — Palk  V.  Whitman  Cigar  Co., 
66  N.  J.  %  396,  36  A  1094. 

N.  T. — Brlggs  V.  Penniman.  8  Cow. 
887,  18  AmD  454:  Slee  v.  Bloom,  19 
Johns.  466,  10  AmD  273. 

N.  C. — Smathers  v.  Western  Carof 
Una  Bank,  135  N.  C.  410,  47  SB  893. 

Oh. — Henry  v.  Vermilion,  etc.,  R. 
Co„  17  Oh.  187. 

Pa, — ^Virginia  Bank  v.  Adams,  1 
Pars.  Eq.  Cas.  534.  ■ 

Tex.— Rich  V.   Park^   (Civ.  A.)   177 


SW  184,  190  [quot  CycJ. 

Wash. — McKay'  V.  Biwood,  12 
Wash.  579.  41  P  919. 

Wis. — Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  IS  Wis.  67,  62. 

En?. — Salmon  v.  Hamborongh  Co., 
1  Ch.  Cas.  204,  22  Reprint  763,  1  Kyd 
Corp.  273. 

[a]  Bmwob  for  nd*.— "Any  doc- 
trine short  of  this  would  leave  the 
getteral  public  subject  to  be  preyed 
upon  by  reckless  speculators,  who 
will  be  always  found  ready  to  enter 
Into  any  enterprise  In  which  the  pros- 
pect of  profit  seems  great,  and  the 
certainties  of  hazard  little."  Virginia 
Bank  v.  Adams,  1  Pars.  Bq.  Cas.  (Pa.) 
534,  646. 

[b]  If  the  oonrt  makes  as  azces- 
slve  aaseaaairat  upon  the  unpaid 
shares,  this  does  not  violate  the  sub- 
stantial rights  of  the  stockholders, 
since  the  excess  will  be  repaid  '  to 
them  upon  distribution,  although  no 
more  should  be  callect  than  Is  neces- 
sary to  pay  the  debts  of  the  corpora- 
tion and  the  costs  of  the  winding-up 
proceedings.  Fumald  v,  Glenn,  66 
fwi.  872  faff  64  Fed.  49,  12  CCA  27]. 

B9.  Bflrd  V.  Piedmont  Iiand  Impr., 
etc.,  Co„  65  S.  C.  78,  82  SE  768,  897. 

60.  Williams  V.  Watters,  97  Md. 
113,  64  A  767  (construing  Va.  Acts 
[1897-J898]  -p  16  c  20). 

61.  Glenn  v.  Liggett,  186  TT.  S.  688. 
10  set  867,  34  L.  ed.  262  [rev  28  Fed. 
907). 

63,  IMssohitioii  or  InsolvsaoT  of 
eorpomtion  see  supra  IS  1618-1620. 

ITeoesalty  of  ezlianatlng  rMMAy 
•gainst  tlia  corporation  see  supra  S! 
1633-1651. 

63.  See  infra  this  and  following 
sections. 

64.  New  York  Fourth  Nat,  Bank 
V.  Prancklyn,  120  U.  S.  747,  7  SCt 
757,  30  L.  ed.  825;  Mlddletown  Nat. 
Bank  V.  Toledo,  etc.  R.  Co.,  197  U. 
S.  394,  25  SCt  462,   49  TJ.  ed.  803. 

66.  Against  corporatloa  see  supra 
9S    1633-1651. 

66.  Burch  y.  Glover,  1  Wash.  260, 
24  P  439;  Burch  v.  Moore,  1  Wash. 
249,  24  P  439;  Burch  v.  Taylor,  1 
Wash.  245,  24  P  488. 

67.  Balnes  v.  Babcock,  96  Cal.  681, 
27  P  674,  30  P  776,  29  AmSB  158; 
Potter  V.  Dear.  96  Cal.  678;  30  P  77r. 

[a]  Bsason  for  ml*. — "The  cor- 
poration and  the  stockholder  are  as 


strued  by  the  judicial  decisions  of  such  state.** 

Exhanstion  of  other  remedies."  Where  a  credi- 
tor has  recovered  a  judgment  not  only  against  the 
corporation,  but  also  against  others  impleaded  with 
it,  he  cannot  maintain  a  proceeding  against  a  stock- 
holder to  apply  what  is  due  by  him  to  the  corpora- 
tion, in  respect  to  his  unpaid  sub^oription,  without 
first  exhausting  his  remedy  against  his  judgment 
debtors  other  than  the  corporation.**  In  at  least 
one  jurisdiction  it  is  held  that  a  creditor  can  pro- 
ceed against  stockholders  in  equity  to  subject  to  the 
payment  of  his  debt  what  is  unpaid  on  subscriptions 
without  having  proceeded  to  charge  the  stockholders 
in  respect  to  their  superadded  statutory  liability — 
that  is  to  say,  to  exhaust  his  legal  remedies  against 
them." 

PennisBlon  of  court.  A  statute  making  permis- 
sion  of  court  a  condition  precedent  to  an  action  to 
recover  any  part  of  the  mortgage  debt  after  an 
action  to  foreclose  the  mortgage  has  been  instituted 
does  not  make  such  permission  a  condition  prece- 
dent to  an  action  by  a  mortgagor  of  corporate  prop- 
erty to  enforce  the  statutory  liability  of  stock- 
holders.** 

[(  1699]  (b)  Call  or  Assessment.**  In  an  equi- 
table proceeding  to  enforce  the  amount  due  upon 
an  unpaid  stock  subscription,  the  stockholder  can- 
not escape  liability  by  reason  of  the  fact  that  there 
has  been  no  formal  call  or  asses^ment,^*  although 
the  subscription  was  to  pay  as  called  by  the  com- 

dlstinct  and  separate  debtors  with 
different  undertakings  as  if  they  had 
never  had  any  business  relations  with 
each  ottier,  and  we  know  of  no  rule 
which  requires  a  creditor  to  exhaust 
his  legal  remedies  against  all  his 
debtors  before  he  can,  in  equity,  pur- 
sue the  assets  of  one  of  them  against 
whom  he  has  exhausted  his  legal  rem- 
edy." Balnes  v.  Babcock,  95  Cal.  681, 
27  P  674.  30  P  776,  778,  29  AmSR  168. 

68.  Lelghton  v.  Lelghton  -Iiea  As- 
soc, 62  Mfsc.  73,  114  NYS  918. 

69.  Before  reoovsry  byi 
Assignee  or  receiver  see  Infra  XV. 
Corporation  see  supra  95  938-943. 

70.  V.  S.— Hlll  v.  Merchants'  Mut. 
Ins.  Co.,  134  U.  S.  615.  10  SCt  689,  88 
L,.  ed.  994;  Hatch  v.  Dana,^  101  U.  S. 
205,  25  L.  ed.  885;  National  Park  Bank 
V.  Peavey,  64  Fed.  912;  National  Park 
Bank  v.  Peavey,  84  Fed.  912;  Wilbur 
V.  Stockholders,  29  F.  Cas.  No.  17,686, 

18  Phlla.   (Pa.)    479. 
Ariz. — Stiles  T.  Samanlego,  8  Aria. 

48,  20  P  607. 

Cal. — Daggett  ▼.  Southwest  Pack- 
ing Co.,  165  Cal.  762,  103  P  204; 
Turner  v.  Fidelity  Loan  Concern,  2 
Cal.  A  122,  83  P  62,  70. 

Ga. — Dalton,  etc.,  B.  Co.  v.  Mo- 
Danlel,  56  Ga.  191. 

111. — Woman's  Temperatlce  Bldg. 
Assoc.  V.  Mutual  Reserve  Contract 
Co.,  161  111.  A  370,  371;  Woman's 
Temperance  Bldg.  Assoc  v.  Devore, 
160  111.  A.  158. 

MlssT— Scott  V.  WIndhan,  78  Miss. 
76.   16  S  206. 

Mo. — ^Washington  Sav.  Bank  v. 
Butchers',  etc..  Bank,  •  107  Mo.  188, 
17  SW  644,  28  AmSR  405. 

Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  242,  9  P  121,  3  AmSR 
883;    Thompson    v.    Reno    Sav.    Bank, 

19  Nev.    171,    7   P   870,    3    AmSR   881. 
Oh. — Henry  v.  Vermillion,  etc,   R. 

Co.j(17   Oh.   187. 

"Where  the  corporation  is  solvent 
the  unpaid  capital  is  not  due  and  pay- 
able by  the  stockholders,  until  pay- 
ment In  part  or  In  whole.  Is  called 
for  by  the  corporate  authorities,  un- 
less a  postponement  of  the  payment 
would  be  Inconsistent  with  some  pro- 
vision of  the  act  of  Incorporation,  or 
with  a  conventional  engagement  with 
the  stockholders.  .  .  .  But  In  the 
contrary  case  of  an  insolvent 
poration,   the   recourss 
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pany/^  And  it  has  been  held  that  if  a  call  is  neces- 
sary the  court  of  equity  can  order  the  respective 
stockholders  to  pay  into  court  such  amount  as  it' 
finds  necessary  to  satisfy  the  demand  of  the  credi- 
tors.^' The  stockholders  cannot  take  advantage  of 
the  default  of  their  own  agents/^ 

[$  1700]  (c)  Commencement  of  Action  against 
Corporation  within  Limited  Time — aa.  In  Ckneral. 
Some  statutes  make  the  commencement  of  an  action 
against  the  corporation  within  a  stated  period  after 
the  maturity  of  the  debt  a  condition  precedent  to 
the  right^to  enforce  the  statutory  liability  of  stock- 
holders.''* Statutes  providing  that  the  liability  of 
stockholders  shall  attach  only  where  action  is  com- 
menced against  the  corporation  within  one  year 
after  the  maturity  of  the  debt  are  not  void  as  not 
allowing  a  reasonable  time  for  the  commencement 
of  suit.'*  Statutes  requiring  actions  to  be  brought 
within  a  shorter  period  than  that  previously  allowed 
do  not  apply  to  or  affect  a  stockholder's  liability  for 
debts  contracted  prior  to  the  taking  effect  of  the 
statutes."  Statutes  requiring  action  to  be'  com- 
menced against  the  corporation  within  a  limited 
period  after  the  maturity  of  the  debt  limit  the 
amount  that  may  be  recovered  by  a  stockholder  to 
the  amount  demanded  in  the  suit  against  the  corpo- 
ration." The  time  within  which  an  action  must  be 
commenced  against  the  corporation  under  such  stat- 


utes begins  to  run  from  the  day  when  the  debt  first 
became  due  regardless  of  an  extension  of  the  time  of 
payment  given  by  the  creditor.'*  Therefore  the  time 
within  which  suit  may  be  brought  under  such  stat- 
utes is  not  extended  by  an  extension  of  payment  by 
the  giving  of  a  note'*  or  a  renewal  note,"-  although 
the  not*  is  that  of  a  third  person.*^  That  a  credi- 
tor brings  an  action  within  the  time  limited,  in  which 
he  submits  to  a  nonsuit,  does  not  extend  tj^e  time 
within  which  suit  may  be  brought  under  such  stat- 
utes.'* 

[i  1701]  bb.  Circnmstances  Ezcnsing  Per- 
formance of  Condition.  Dissolution  of  a  corpora- 
tion by  judicial  decree  before  the  expiration  of  the 
time  allowed  by  such  statutes  for  commencing  suit 
against  it  excuses  compliance  with  the  requirement 
that  suit  be  commenced  within  the  time  limited,^' 
especially  where  the  decred  contains  a  provision  per- 
petually enjoining  suits  against  the  corporation." 
The  mere  insolvency  of  the  corporation,  however, 
is  not  suflBcient  excuse.''  The  better  opinion  seems 
to  be  that  the  mere  fact  that  the  corporation  is 
adjudicated  a  bankrupt  within  the  time  limited  for 
bringing  action  against  it  will  not  excuse  perfor- 
mance of  such  condition,"  especially  where  the 
bankruptcy  proceedings  were  instituted  by  the 
creditor,"    although  there  is  authority  for  a  con- 


itors  does  not  depend  upon  any  such 
'condition  precedent,  and  cannot  be 
thus  postponed."  Wilbur  v.  Stock- 
holders, 29  F.  Cas.  No.  17,636,  13 
Phlla.    (Pa.)    479,    482. 

OalUair  In  ■nbaoriFtlon  gmatmXkj 
see  supra  {  IS 97. 

71.  Hill  V.  Merchants'  Mut.  Ins. 
Co.,  184  U.  S.  616,  626.  10  SCt  689, 
33  li.  ed.  984  raff  88  Mo.  466  (aS  12 
Mo.  A.  148)];  Hatch  v.  Dana,  101  U. 
S.  206,  26  L.  ed.  885;  Hatch  v.  Dana, 
101  U.  S.  206,  25  -L.  ed.  886;  Curry  v. 
Woodward,  63  Ala.  371;  Allen  v.  Mont- 
gomery R.  Co.,  11  Ala.  437. 

78.  Daggett  v.  Southwest  Packing 
Co.,  166  Cal.  762.  103  P  204. 

73.  National  Park  Bank  v.  Peavey, 
64  Fed.  912. 

[a]     It  ia  the  dnty  of  th*  oorpoxm- 

«to       ■  "      " 


)  make  oalla  wbaaaver  fnnda  ara 
Baadad  to  make  paymant  to  craditora, 

and  stockholders  cannot  protect  them- 
selves from  paying  what  they  owe  by 
Betting  up  the  default  of  their  own 
agents.  Hatch  v.  Dana,  101  U.  S. 
205,  26  I/,  ed.  886. 

74k  See  statutory  provisions;  and 
Flash  v.  Conn,  109  V.  S.  371,  3  SCt 
263,  27  L.  ed.  966  (construing  a  New 
York  statute) ;  Haskins  v.  Harding, 
11  P.  Cas.  No.  6,196,  2  Dill.  99  (con- 
struing tt  Missouri  statute);  Adamson 
▼.  Davis,  47  Mo.  268;  Close  v.  Potter, 
166  N.  T.  146,  49  NB  686;  Hardman 
V.  Sage,  124  N.  T.  25,  26  NB  354; 
Handy  v.  Draper,  89  N.'  Y.  834;  Cuy- 
kendall  v.  Corning,  88  N.  T.  129:  Jag- 
ger  Iron  Co.  v.  Walker,  76  N.  T.  621 
[aff  43  N.  Y.  Super.  2763:  Leighton 
V.  Leighton  Lea  Assoc,  146  App.  Dlv. 
266,  130  NTS  985;  Adams  v.  SUn'ger- 
land.  87  App.  Dlv.  812,  «4  NTS  323, 
14  NTAnnCas  38;  Adams  v.  Wallace, 
82  App.  Dlv.  117,  81  NTS  848;  Grlfflth 
V.  Green.  13  NTS  470  [aff  129  N.  Y. 
617,  29  NB  838];  Birmingham  Nat. 
Bank  V.  Mosser,  14  Hun  (N.  Y.)  606; 
Shellington  v.  Rowland,  67  Barb.  14 
[alt  68  N.  Y.  371] 


[a]     To  what  oorporatlons  statata 
>ppllas<— An  action  against  a  stock- 
holder of  a  full  liability  corporation. 


w 


organized    under    the    Business    Cor 

r  rations  Law  (L.  [1892]  c  691 
6),  falls  within  the  limitation  of 
two  years,  as  prescribed  by  the  Stock 
Corp.  Law  (L.  [1892]  c  688  {  65). 
Adams  V.  Sllngerland,  87  App.  Div. 
312,  84  NYS  323,  14  NYAnnCaa  38 
[mod  39  Misc.  638,  80  NYS  635]: 
Adams  v.  Wallace,  82  App.  Dlv.  117, 
81  NYS  848. 


7B.    AdamsoA  v.  Davis,  47  Mo.  268. 

76.  Close  V.  Potter,  165  N.  Y.  146, 
49  NS  686. 

77.  Shellington  v.  Howland,  67 
Barb.  14  [aff  53  N.  Y.  371]. 

[a]  Baason  for-mla. — "The  twen- 
ty-fourth section  of  the  act,  requiring 
that  before  resorting  to  the  liability 
of  the  stockholder  a  suit  shall  have 
been  commenced  against  the  corpora- 
tion, requires  that  the  suit  shall  nave 
been  commenced  for  'such  debt',  that 
Is,  the  same  debt  for  which  It  is 
sought  to  charge  the  stockholder, 
neither  more  or  less.  It  is  to  be  pre- 
sumed that  the  stockholder  and  the 
company  were  expected  by  the  legis- 
lature to  obtain  information  of  the 
nature  and  extent  of  the  claim  against 
the  corporation  from  the  suit  com- 
menced against  It,  and  the  stock- 
holder to  be  thereby  enabled  to  judge 
of  the  nature  and  extent  of  his  own. 
liability,  and  to  be  governed  by  what 
he  might  thus  learn  in  regard  to  any 
measures  for  defence  or  Indemnity  to 
be-  adopted  by -him.  This  seems  to 
be  the  only  reason  why  the  mere 
commencement  of  a  suit  against  the 
corporation  is  required  as  prelimi- 
nary to  any  attempt  to  enforce  the 
liability  of  a  stockholder.'*  Shelling- 
ton v.  Howland,  67  Barb.  14,  18  [aff 
53   N.  Y.   371]. 

78.  Close  V.  Potter,  165  N.  Y.  146, 
49  NB  686;  Hardman  v.  Sage,  124 
N.  Y.  26,  26  NB  354;  Jagger  Iron  C!o. 
V.  Walker,  76  N.  Y.  621  [aff  48  N.  Y. 
Super.  275]. 

79.  Hardman  v.  Sage,  124  N.  Y. 
25,  26  NB  364-  Close  v.  Potter.  155  N. 
Y.  145,  49  NB  686;  Jagger  Iron  Co. 
V.  Walker,  76  N.  Y.  621  [aff  43  N.  Y. 
Super.  275,  and  overr  Fisher  v.  Mar- 
vin, 47  Barb.  (N.  Y.)  IBS].  See  also 
Grlfflth  v.  tJreen,  13  NTS  470  [aff 
129  N.  Y.  517.  29  NB  838]  (an  action 
on  notes  given  by  the  corporation  is 
not  an  action  on  the  debts  for  which 
they  were  given). 

"The  year  within  which  an  action 
must  be  begun  for  the  recovery  of 
a  debt  owing  by  a  manufacturing 
corporation  so  as  to  lay  a  foundation 
for  a  recovery  against  a  stockholder, 
besrlns  to  run  on  the  day  when  the 
debt  first  became  due,  and  If  the  time 
of  Its  payment  Is  extended  by  a  prom- 
issory note  which  is  sued  within  a 
year  from  the  date  of  its  maturity, 
but  more  than  a  year  after  the  date 
when  the  debt  for  which  It  was  given 
first  became  due,  and  a  judgment  Is 


recovered  and  an  execution  returned 
unsatisfied,  it  Is  not  a  compliance 
with  the  section  quoted,  and  stock- 
holders cannot  be  charged  with  the 
payment  of  the  debt."  Hardman  v. 
Sage,  supra. 

80.  Close  V.  Potter.  15S  N.  T.  146, 
49  NB  686;  Hardman  v.  Sage,  134 
N.  Y.  26,  26  NB  854;  Jagger  Son  Co. 
V.  Walker.  76  N.  T.  521  [aff  48  N.  Y. 
Super.  275,  and  overr  Fisher  v.  Mar- 
vin. 47  Barb.   (N.  Y.)   159]. 

81.  Hardman  v.  Sage,  184  N.  T. 
36,   26  NB  354. 

89.  Haskins  v.  Harding,  11  F.  Caa. 
No.  6,196,  2  Dill.  99. 

83.  United  Glass  Co.  v.  Tarr,  1S3 
N.  Y.  121,  46  NB  312  [aff  79  Hun  103. 
29  NYS  636];  Jones  v.  Butler.  146 
N.  Y.  66,  40  NB  633:  Hardman  v.  Sage, 
124  N.  Y.  25,  26  NB  364  [aff  47  HAin 
280,  88  I-YWklyDig  304j;  Amot  v. 
Sage,  6  NYS  477 ;  Thompson  v.  Nieolai, 
21  Misc.  700,  49  NYS  422. 

M.  Ford  v.  Chase.  118  App.  Div. 
806,  108  NYS  80  [aff  189  N.  Y.  504. 
81  NB  1164];  Barnes  v.  Arnold.  23 
Misc.  197,  61  NYS  1109  [aff  46  App. 
Dlv.  314,  61  NYS  86  (aff  169  N.  Y. 
611,    62   NB    1093   mem)]. 

88.     Tarben  v.  Page,  24  Til.  46.  47. 

"But  is  Is  urged  that  the  company 
had  beoome  insolvent,  and  that  a 
suit  could  not  have  been  available 
against  the  company.  The  statute 
has  given  the  remedy,  and  limited  the 
terms  upon  which  it  may  be  main- 
tained, and  a  party,  to  avail  himself 
of  its  benefits,  must  be  held  to  a  com- 
pliance with  its  provisions.  It  has 
prescribed  the  condition  upon  which 
the  creditor  of  the  company  may  hold 
the  shareholders  individually  liable, 
and  he  cannot  substitute  other,  or 
different  conditions.  If  insolvency  of 
the  company  gives  a  right  to  recover 
of  the  Individual  stockholders,  the 
Insolvency  must  be  established  by 
the  Institution  of  a  suit.  That  mode 
is  alone  recognized  or  authorized  by 
the  statute.  The  Insolvency  of  the 
company  did  not  dispense  with  a  suit 
Instituted  against  them,  within  one 
year  after  the  indebtedness  became 
due,  and  the  averment  should  have 
[been]  made  and  proved,  to  authorize 
a  recovery."    Tarbell  v.  Page,  supra, 

86.  Birmingham  Nat.  Bank  v. 
Mosser.  14  Hun  (N.  Y.)  606;  SpUlane 
V.  Shirley,  22  Pa.  Dist.  819. 

87.  Birmingham  Nat.  Bank  v.  Uos- 
ser,  14  Hun  (N.  Y.)  606. 


For  IMMV  eMiss,A«valopmaiita  and  OhaBf**  In  the  law  see  cumulative  Annotations,  same  title,  i>age  and  note  number. 
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trary  doctrine,*'  and  it  has  been  held  that  per- 
formance of  the  condition  is  excused  where  the  cor- 
poration is  adjudicated  a  bankrupt  within  the  time 
limited,  and  has  no  assets.**  A  discharge  of  the 
corporation  in  bankruptcy,  however,  excuses  com- 
mencement of  an  action  within  the  time  limited.*** 
The  condition  is  not  satisfied  by  filing  a  petition  in 
bankruptcy  on  which  the  corporation  is  adjudicated 
a  bankrupt  and  by  filing  a  proof  of  claim  in  such 
proceedings.*^  A  temporary  injunction  in  proceed- 
ings for  voluntary  dissolution  excuses  failure  to  sue 
the  corporation  within  the  time  limited  where  the 
corporation  is  ultimately  dissolved  and  the  injunc- 
tion is  made  ]>ermanent.*^ 

[i  1702]  (d)  Necessity  of  Establishing  Claim 
against  Corporation  by  Jndgmtot** — aa.  In  Gen- 
eral. Statutory  and  constitutional  provisions  have 
been  variously  construed  as  requiring  a  creditor  to 
establish  his  claim  against  the  corpK>ration  by  judg- 
ment before  proceeding  to  enforce  a  statutory  lia- 
bility of  stockholders  by  proceedings  at  law**  or  suit 
in  equity,*"  unless  the  liability  of  the  corporation 
is  acknowledged,**  and  some  statutes  expressly 
require  that  a  creditor's  claim  against  a  corpora- 
tion shall  be  reduced  to  judgment  before  he  can 
institute  a  suit  in  equity  to  enforce  payment  of 
unpaid  subscriptions  and  subject  them  to  his 
claim.*'  Other  statutes,  however,  have  been  con- 
strued as  not  requiring  a  creditor  to  reduce  his  claim 
to  judgment  and  as  permitting  a  creditor  at  large  to 
sue.*"  It  has  been  held  that  an  order  of  a  probate 
court  directing  the  assignee  for  the  benefit  of.  the 
creditors  of  the  corporation  to  pay  a  certain  per  cent 
on  the  indebtedness  made  after  the'  assignment  has 
been  duly  administered  in  the  court  is  a  sufficient 


liquidation  and  adjudication  to  support  a  suit  by 
creditors  to  enforce^  the  individual  liability  of  stock- 
holders.** Where  the  laws  of  the  state  under  which 
a  corporation  was  created  require  that  the  debt  of 
the  corporation  shall  be  established  by  judgment 
before  a  creditor  can  proceed  against  a  stockholder, 
the  liability  of  stockholders  cannot  be  enforced  in 
another  state  without  compliance  with  the  condi- 
tion,^ and  it  has  been  held  that  the  statutory  lia- 
bility of  stockholders  cannot  be. enforced  in  a  state 
other  than  that  of  the  domicile  where  no  judgment 
,  has  been  recovered  by  the  creditor  in  the  state  of  the 
domicile  and  the  liability  of  stockholders  has  not 
been  determined  in  that  state.*  A  judgment  which 
determines  the  amount  due  to  each  of  the  creditors 
of  an  insolvent  corporation,  which  adjudges  that 
they  are  entitled  to  recover  the  same  from  the  stock- 
holders, and  which  fixes  the  sum  due  to  the  creditors, 
rendered  in  receivership  proceedings  against  the 
corporation,  in  which  a  creditor  intervened  on  behalf 
of  the  creditors  and  impleaded  the  stockholders  as 
parties  defendant  for  the  purpose  of  enforcing  their 
statutory  liability  to  the  creditors,  is  a  judgment  in 
favor  of  the  creditors,  on  which  they  may  sue  in 
another  state,  although  it  authorizes  the  receiver  to 
collect  the  sum  due  from  the  stockholders."  A  judg- 
ment is  none  the  less  a  final  judgment  for  such  pur- 
pose because  it  omits  to  make  provision  for  costs.* 
[4  1703]  bb.  As  a  Basis  for  Eanitable  BeUef 
against  Stockholders.  Under  a  well-known  rule  of 
equity  procedure,  a  creditor  of  a  corporation  cannot 
as  a  general  rule  have  equitable  relief  against  its 
stockholders  until  he  has  prosecuted  his  demand  to 
a  judgment  at  law  against  a  corporation,*   unless 


88;  Flash  V.  Conn,  109  XT.  S.  871, 
S  set  263.  27  li.  ed.  966. 

88.  Dryden  v.  Kellogg,  2  Mo.  A. 
87. 

SO.  Firestone  Tire,  etc^Co.  v.  Ag- 
new,  194  N.  T.  165.  86  NB  1116,  24 
LRANS  628,  16  AnnCas  1160,  1  NT 
ClvProcNS  125. 

[a]  Baaaon  for  ml*.— "VJwlng  to 
the  discharge  of  the  bankrupt,  it  is 
no  longer  liable  for  any  debt  con- 
tracted before  the  petition  in  bank- 
ruptcy was  died.  A  corporation  may 
now  be  discharged  from  payment  of 
its  debts,  although  this  was  not  per- 
mitted by  the  bankruptcy  act  of  1867. 
Whether  a  discharge  effects  an  ex- 
tinguishment or  merely  a  release,  the 
result  is  the  same  so  lar  as  the  ques- 
tion under  consideration  is  concerned, 
because  a  debt  that  Is  released  has 
no  practical  existence,  and  is  but  a 
moral  obligation  at  the  most.  While 
it  may  support  a  promise,  it  cannot 
eupiwrt  an  action.  When  the  debt  Is 
gone,  the  right  to  recover  Judgment 
thereon  is  gone.  Any  Judgment  rest- 
ing on  a  debt  covered  by  the  discharge 
must  be  canceled  by  the  court  In 
which  it  was  rendered,  upon  applica- 
tion made  pursuant  to  section  1268  of 
the  Code  of  Civil  Procedure."  Fire- 
stone Tire,  etc.,  Co.  v.  Agnew,  194  N. 
Y.  165,  170,  86  NE  1116,  24  LRANS 
628,  16  AnnCas  1160,  1  NTCivProcNS 
12B. 

81.  Birmingham  Nat.  Bank  v.  Mos- 
ser,   14  Hun    (N.  T.)   606. 

[a]  BeaaoB  for  mley— "The  pro- 
ceeding in  bankruptcy  was  not  a  suit 
within  the  meaning  of  the  statute; 
nor  was  It  one  for  the  collection  of 
the  debt  in  any  sense.  Nor  did  such 
proceeding  destroy  the  right  of  ac- 
tion aefalnst  the  company.  ...  It 
did  suspend  such  right  of  action,  but 
the  plaintiff  w^s  one  of  the  petitioners 
In  that  proceeding,  and  cannot  take 
advantage  of  Its  own  act  to  defeat 
the  operation  of  the  statute.'  Such 
act  is  rather  evidence  of  an  election 
to  pursue  the  remedy  afTorded  by  the 
Bankrupt  Act,  and  to  forego  those 
Klven  by  the  State  statute.     It  does 


not  appear  that  an  action  against 
the  company  would  have  been  frult- 
lees.  if  the  proceeding  in  bankruptcy 
had  not  been  taken.  But,  ho-wever 
that  may  be,  the  statute  makes  the 
prosecution  of  such  suit  a  condition 
precedent  to  the  right  of  action 
against  a  stockholder.  We  have  no 
power  to  dispense  with  such  a  con- 
dition, except  upon  grounds  arising 
from  the  conduct  of  the  defendants, 
or  which  can  be  imputed  to  them. 
Birmingham  Nat.  Bank  v.  Mosser,  14 
Hun   (N.  T.)   605,  607. 

88.  Ford  v.  C%ase,  189  N.  Y.  604, 
81  NE  1164  [aff  118  App.  Div.  605, 
103  NTS  30]. 

93.  BxhaoatiOB  ot  ramadUs  SMinst 
oorporatloa  see  supra  S{  1633-1661. 

94.  See  constitutional  and  stat- 
utory provisions;  and: 

U.  S.— New  York  Fourth  Nat  Bank 
v.  Francklyn,  120  U.  S.  747,  7  SCt 
757,  30  L.  ed.  826  (construing  a  Rhode 
Island  statute);  Morley  v.  Thayer, 
3  Fed.  737  (construing  a  Missouri 
statute). 

Kan. — Jones  v.  Citizens'  State 
Bank,  103  Kan.  297,  173  V  977. 

Me. — Drlnkwater  v.  Portland  Mar. 
R.  Co.,  18  Me.  36. 

Oh. — Cowles  V.  Bartell,  2  Oh.  Doc. 
(Reprint)  424.  3  WestLMonth  41. 

R.  I.— Legg  V.  Dewing,  27  R.  I.  126, 
66  A  1066. 

[a]  Xllnstxatloaa  of  rule. — (1) 
Under  a  statute  making  stockholders 
Jointly  and  severally  liable  for  debts 
of  the  corporation  until  the  whole 
amount  of  stock  .las  been  paid  in, 
and  providing  for  enforcenvent  of 
such  liability  by  execution  on  a  Judg- 
ment against  the  corporation  or  by 
suit  In  equity,  the  debt  must  be  es- 
tablished by  Judgment  against  the 
corporation.  New  York  Fourth  Nat. 
Bank  v.  Francklyn,  120  U.  8.  747,  7 
SCt  757,  30  L.  ed.  826;  Legg  v.  Dew- 
ing, 27  R.  I.  126,  60  A  1066.  (2)  Under 
a  statute  providing  that  in  case  of  a 
deficiency  of  attachable  corporate 
property,  the  individual  property  of 
a  stockholder  shall  be  liable  to  the 
amount  of  his  stock  tor  all  debts  of 


the  corporation  contracted  prior  to  a 
transfer  thereof  for  a  term  of  six 
months  after  Judgment  recovered 
against  the  corporation,  and  that  the 
same  may  be  taken  In  execution  on 
such  Judgment  as  if  the  Judgment 
were  against  the  stockholder  indi- 
vidually, or  that  the  creditor  may  sue 
the  stockholder,  but  that  in  no  case 
shall  the  stockholder's  property  be 
taken  or  attached  beyond  the  amount 
of  his  stock,  a  creditor  of  a  CM-pora- 
tlon  is  not  entitled  to  enforce  the 
stockholder's  personal  liability  until 
he  had  obtained  Judgment  against 
the  corporation.  Drinkwater  v.  Port- 
land Mar.  R.  Co.,  18  Me.  36  (a  stock- 
holder's property  cannot  be' attached 
in  an  action  against  the  corporation). 
98.  See  constitutional  and  stat- 
utory provisions;  and  Dickinson  v. 
Traphagan,  147  Ala.  442,  41  S  272; 
Cambridge  Water  Works  v.  Somer- 
vlUe  Dyeing,  etc.,  Co.,  4  Allen  (Mass.) 
239;  Cowles  v.  Bartell,  2  Oh.  Dec. 
(Reprint)  424,  3  WestLMonth  41; 
Legg  V.  Dewing,  27  R.  I.  126,  60  A 
1066. 

86.  Cowles  V.  Bartell,  2  Oh.  Dec. 
(Reprint)   424,  3  WestLMonth  41. 

87.  See  statutory  provisions;  and 
Dickinson  v.  Traphagan,  147  Ala. 
442,  41  S  272. 

88.  See  statutory  provisions;  and 
Sleeper  v.  Goodwin,  67  Wis.  577,  81 
NW  336. 

88.  Wills  V,  Reed,  8  Oh.  Dec.  (Re- 
print) 29,  5  ClncLBuI  79. 

1.  New  York  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747,  7  SCt  767,. 
30  Ii.  ed.  825  (construing  a  Rhod» 
Island  statute). 

a.  Brookman  v.  Merchants'  Sav. 
Bank,  31  Misc.  191.  66  NYS  54. 

3.  Childs  V.  Blethen,  40  Wash.  840,. 
82  P  405. 

4.  Childs  V.  Blethen,  40  Wash.  340, 
82  P  405. 

6.  U.  S. — Swan  Land,  etc.,  Co.  v. 
Frank,  148  U.  S.  603,  IS  SCt  691,  8T 
L.  ed.  577  [mod  39  Fed.  466];  New 
Hampshire  Sav.  Bank  v.  RIchey,  121 
Fed.  956,  58  CCA  294;  Medberry  v. 
Troutman,  gr^ed^  ^62^^00gle 
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oiroumstances  exist  exensing  him  from  doing  so,'* 
and  the  role  applies  with  jieculiar  force  where  the 
demand  sounds  in  damages,  since  the  corporation  is 
then  entitled  to  a  trial  by  jxiry.^  A  judgment  against 
the  corporation  is  generally  a  condition  precedent 
to  an  action  by  a  creditor  to  sabjeot  assets  reeeivpd 
by  a  stockholder  to  the  payment  of  his  claim,*  to  com- 
pel payment  of  amotrnts  nnpaid  on  stock,*  or  to 
enforce  a  statutory  individual  liability,*"  even 
though  the  corporation  is  made  a  party  to  the 
action.** 

[i  1704]  cc.  When  Necessity  Dispensed  with.*' 
Facts  which  do  not  render  it  impracticable  to  re- 
cover a  judgment  against  a  corporatipn  will  not 
excuse  failure  to  do  so  before  proceeding  in  equity 
against  stockholders.**  A  de  jure  dissolution  of  the 
corporation  constitutes  a  sufficient  excuse,**  but 
a  mere  de  facto  dissolution  of  a  corporation,  which 
is  evidenced  by  its  having  distributed  all  its  assets 
among  its  stockholders  and  ceased  to  make  any  use 
of  its  franchises,  is  insuflElcient,**  especially  where 
the  demand  sounds  in  damages,  since  in  such  a  case 
the  corporation  is  entitled  to  a  trial  by  jury.** 
The  mere  insolvency  of  the  corporation  is  not  snf- 
floient  for  such  purpose.*''  A  judgment  may  not  be 
necessary  to  enable  a  creditor  to  sue  to  enforce  a 
statutory  liability  of  stockholders  where  the  cor- 


poration is  inaolvient  and  has  no  assets,**  as  where 
its  assets  have  been  seized  by, virtue  of  legal  pro- 
ceedings and  are  in  the  custody  of  the  eonrt  where 
they  can  be  administered.**  Where  a  statute  re- 
quires the  debt  to  be  established  by  judgment 
against  the  corporation  before  the  creditor  can  pro- 
ceed against  a  stockholder,  and  prescribes  a  remedy 
against  stockholders  based  upon  the.  judgment  ob- 
tained against  the  corporation,  such  remedy  cannot 
be  pursued  without  the  recovery  of  a  judgment 
against  the  corporation,  although  it  has  been  ad^ 
judged  a  bankrupt,'*  and  the  rule  is  applied  where 
the  remedy  is  pursued  against  stockholders  in  a 
state  other  than  that  which  created  the  corpora- 
tion.'* That  there  is  no  person  in  the  service  of  a 
foreign  corporation  within  the  state  does  not  excuse 
failure  to  procure  a  judgment  against  it  where  it 
does  not  appear  that  the  corporation  failed  to  com- 
ply with  a  statute  requiring  the  appointment,  of  a 
resident  agent.*'  Statutes  exist  in, some  jurisdic- 
tions enabling  creditors  to  proceed  against  the'cor- 
poration,  without  first  redueing  their  demands  to 
judgment  at  law.'* 

[i  1705]  (e)  Ejdiaustion  of  Oorporate  Assets. 
Ordinarily  it  is  not  necessary  to  exhaust  equitable 
assets  of  the  corporation — ^that  is,  assets  not  sub- 
ject to  sale  on  execution,  before  proceeding  against 


Conn. — ^Barber  v.  International  Co., 
73  Conn.  687.  48  A  768. 

Mass. — Cambridge  Water  Worka  v. 
SomervlUe  Dyeing,  etc.,  Co.,  4  Allen 
239. 

Mich. — Strelow  v.  American  Color 
Co.,  162  Mich.  709,  127  NW  716:  Mc- 
Kee  V.  City  Garbage  Co.,  140  Mich. 
497,   108   NW  906. 

Miss. — Payne  v.  Bullard,  28  Miss. 
88,  56  AmD  74. 

TTtah. — Henderson  v.  Tumgren,  9 
trtah  432,  438,  36  F  496. 

Wis. — ^Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  18  Wis.  67. 

"Before  a  party-  comes  into  a  court 
of  equity  to  ask  relief  against  the 
stookholdera  of  an  Insolvent  corpora- 
tion, he  must  flrst  establish  his  claim 
by  judgment  against  the  corporation 
itiseif ."  Henderson  v.  Tumgren,  supra. 

a    See  Infra  (  1704. 

7.  Swan  Ijand,  etc.,  Co.  ▼.  Frank, 
148  V.  a.  603,  13  set  691,  87  L.  ed. 
677  [mod  39  Fed.  466]. 

[a]  XUastration  of  ml*. — A  person 
having  a  claim  for  unliquidated 
damages  arising  out  of  fraud  in  a 
sale  against  a  corporation  which  has 
aold  its  assets, .  distributed'  Its  cor- 
porate funds  among  its  stockholders, 
and  suspended  business,  but  which 
has  not  been  legally  dissolved,  can- 
not maintain  a  suit  in  equity  in  a 
federal  court  against  a  portion  of  the 
stockholders  to  subject  to  his  clabn 
the  assets  so  received  by  them  with- 
out first  reducing  to  Judgment  his 
claim  against  the  corporation.  Swan 
Land,  etc,  Co.  v.  Frank,  148  U.  S.  608, 
13  set  691,  37  L.  ed.  677  [mod  39  Fed. 
466}. 

8.  Swan  I<and.  etc.,  Co.  v.  Frank, 
148  U.  S.  803,  13  set  691,  37  L.  ed.  577 
[mod  39  Fed.  466];  New  Hampshire 
Sav.  Bank  v.  Rlchey,  121  Fed.  966,  68 
CCA  294;  Medberry  v.  Trotitman,  94 
Fed.  952;  McKee  v.  City  Garbage  Co_ 
140    Mich.    497,   103    NW   906. 

9.  Strelow  v.  American  Color  Co., 
162  Mich.  709.  127  NW  716;  Payne  v. 
Bullard,  23  Miss.  88,  65  AmD  74; 
Henderson  v.  Tumgren,  9  Utah  432, 
36  P  495;  Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  18  Wis.  67. 

10.  Cambridge  Water-Works  v. 
SomervlUe  Dyeing,  etc.,  Co.,  4  Al- 
len  (Mass.)   239. 

11.  Cambridge  Water-Works  v. 
SomervlUe  Dyeing,  etc.,  Co.,  4  Al- 
len  (Ma.ss.)   239. 

la.  Excnsea  for  exbavating 
mnedy  against  oorpoiatloii  ranerally 
see  supra  iS.  1638-1645. 


18.  Dleklnaon  v.  Traphagan,  147 
Ala.  442,  41  S  272  [olt  Cyc]. 

14.  Dickinson  v.  Trapbagan,  147 
Ala.  442,  41  S  272. 

15.  Swan  Land,  etc.,  Co.  v.  Frank, 
148  U.  S.  603,  18  set  691,  87  L.  ed. 
577    [mod  39  Fed.  4661. 

[a]  Baaaon  for  mla^— "The  dts- 
solutlon  of  corporations  is  or  may  be 
effected  by  expirations  of  their  char- 
ters, by  failure  of  any  essential  part 
of  the  oorporate  organizations  that 
cannot  be  restored,  by  dissolution 
and  surrender  of  their  franchises 
with  the  consent  of  the  State,  by  leg- 
islative 'enactment  within  constitu- 
tional authority,  by  forfeiture  of 
their  franchises  and  judgment  of  dis- 
solution declared  In  regular  judicial 
proceedings  or  by  other  lawful 
means.  No  such  dissolution  Is  al- 
leged 1^  the  bill.  The  averments  that 
said  corporations  paid  all  other  lia- 
bilities, and  thereafter  dlstrlbut  d 
their  remaining  assets  amongst  their 
respective  stockholders,  and  have 
since  made  no  use  of  their  franchises, 
and  have  no  agent'  or  officer  upon 
whom  process  can  be  served,  and  no 
assets  out  of  which  any  judgment 
against  them  could  be  satisfied,  fall 
far  short  of  a  dissolution  such  as 
would  prevent  a  suit  against  the  cor- 
porations or  their  trustees  as  pro- 
vided by  the  laws  of  Wyoming,  to 
establish  the  validity  and  amount  of 
the  appellant's  claim  for  damages." 
Swan  Land,  etc.,  Co.  v.  Frank,  lis  U. 
S.  603,  611,  13  set  691,  87  L.  «d.  577. 

16.  Swan  Land,  etc..  Oo.  v.  Frank, 
148  U.  S.  608,  13  set -691,  87  JL.  «>a. 
577    [rev  39  Fed;  4661. 

17.  Dickinson  v.  TTraphaKan,  147 
Ala.  442.  41  S  272. 

1&  Irvine  v.  Elliott.  208  Fed.  82 
(construing  an  Ohio  statute). 

19.  Peter  v.  Farrel  Fdy.,  etc.,  Co., 
63  Oh.  St.  534,  42  NE  69. 

[a]  Bnforoament  of  liability  by 
ciQss-coniplBlnt.  In  an  action  by 
stockholders  for  a  dissolution  of  the 
corporation,  a  creditor  may  enforce 
the  statutory  liability  of  stockhold- 
ers without  flrst  procuring  judgment 
against  the  corporation.  Peter  v. 
Farrel  Fdy.,  etc.,  Co.,  63  Oh.  St.  634, 
42   NE:  69. 

20.  New  York  City  Fourth  Nat. 
Bank  v.  Franeklyn,  120  V.  S.  747,  7 
set  767,  30  L.  ed.  825  [dist  Flash  v. 
Conn.  109  U.  S.  371,  3  SCt  263,  27  L. 
ed.  966,  and  ShelUngton  v.  Rowland, 
53  N.  Y.  371,  on  the  ground  that  in 
those    cases    the    statute    authorized 


an  independent  action  on  the  original 
liability  of  the  stockholder] ;  Morley 
V.  Thayer,  3  Fed.  787  (oonstrulng  a 
Missouri  statute). 

ai.  New  York  Pottrtb  Nat.  Bank  v. 
Franeklyn,  120  U.  S.  747.  7  SCt  767. 
30  L.  ed.  826;  Morley  v.  Thayer,  3 
Fed.  737  (construing  a  Missouri 
statute). 

aa.  Dickinson  v.  Traphaean,  147 
Ala.  442.  41  S  272. 

33.     See^  statutory  provisions;  and: 

U.  S. — Piatt  V.  Hungerford.  116  Fed 
771;  Seattle  Nat.  Bank  v.  Pratt,  103 
Fed.  62  [aft  lllPed.  841.  49  CCA  66!] 
(^oth  construing  a  Kansas  statute). 

Ark. — Lester  v.  Bemis  Lumber  Co, 
71  Ark.  879,  74  SW  618. 

Conn. — Lewisohn  v.  Stoddard,  78 
Conn.  576,  63  A  «21. 

Kan. — Chase  v.  Horton  Bank,  9 
Kan.  A.  186,  69  P  39. 

Mo. — Schneider  v.  Johnson,  164  Mo. 
A.  689.  147  SW  638. 

N.  D. — Maxshall-Wells  Hardware 
Co.  V.  New  Era  Coal  Co,  18  N.  D. 
396,  100  NW  1084. 

Wis. — Merchants'  Bank  v.  Chand- 
ler, 19  Wis.  434:  Cleveland  v.  Mil- 
waukee Mar.  Bank,  17  Wis.  545. 

[a]  XUiutrattoiis  of  znla. — (1) 
Statute  authorizing  suits  to  obtain 
equitable  garnishments  without 
judgipent  against  the  corporation 
and  permitting  proof  of  insolvency 
by  any  competent  evidence.  Lester 
V.  Bern  Is  Lumb^  Co.,  71  Ark.  879,  74 
SW  518.  (2)  Statute  authorizing  suit 
against  stockholder  directly  without 
joining  the  corporation  when  the  cor- 
poration is  dissolved  leavinc:  debts 
unpaid.  C^ase  v.  Horton  Bank,  9 
Kan.  A.  186,  69  P  89;  Schneider  v. 
Johnson,  164  Mo.  A.  639.  147  SW  538. 
(3)  Statute  authorizing  a.  suit  in 
equity  by  a  creditor  on  behalf  of 
himself  and  others  against  the  cor- 
poration and  one  or  more  stoolchold- 
ers.  Marshall-Wells  Hardware  Co. 
v.  New  Era  Coal  Co.,  IS  N.  D.  896. 
100  NW  1084.  (4)  Statute  authoriz- 
ing a  suit  in  equity  by  a  creditor  on 
behalf  of  himself  and  others  against 
the  corporation  and  Its  stookholdera 
Merchants'  Bank  v.  Chandler,  19  Wla 
434;  Cleveland  v.  Milwaukee  Mar. 
Bank.  17  Wis.  646.  (6)  Statute  dis- 
pensing with  the  necessity  of  judg- 
ment against  the  corporation  where 
the  creditor  instituting  a  creditor's 
bill  demands  a  money  judgment  as 
well  as  satisfaction  out  of  equitable 
assets.  Lewisohn  v.  Stoddard,  78 
Conn.  676,   63  A  621. 


For  later  cases,  developasats  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  iiage  and  note  number. 
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stockholders,**  especially  vliere  tht  'corporate  as- 
sets are  in  such  condition  as  to  itequire  time  to  oon> 
vert  th^  into  money.''  Under  a  statute  authoriz- 
ing the  oourt  in  an  action  by  a  cr^itor  to  ascertain 
the  respective  liabilities  of  stockholders  and  to  en- 
force such  liabilities  by.  judgment  as  in  other  eases 
if  it  shall  appear  that  the  corporation  is  insolvent, 
a  creditor  is  not  bound  to  exhaust  assets  in  the 
hands  of  an  assignee  for  the  benefit  of  creditors 
before  suing  stockholders.*'  Under  a  statute  au- 
thorizing a  creditor  to  enforce  the  statutory  indi- 
vidual liability  of  stockholders  "whenever  there 
cannot  hfi  found  any  property  whereon  to  levy" 
the  execution  against  the  corporation,  a  creditor 
may  enforee  such  liability  although  there  are  assets> 
in  the  hands  of  an  assignee  to  be  ultimately  applied 
in  payment  of  corporate  debts.*'  It  has  been  held, 
however,  that  where  a  corporation  is  hopelessly 
insolvent  >and  nnahle  to  carry  out  the  purposes  of 
its  creation  and  is  in  process  of  liquidation,  stock- 
holders cannot  be  required  to  pay  on  their  subscrip- 
tions a  greater  sum  than  is  necessary  to  pay  out- 
standing liabilities,  and  a  creditor  cannot  recover 
against  stockholders  on  their  subscriptions  without 
first  exhausting  debts  due  to  the  corporation  from 
solvent  persons  not  indebted  on  account  of  stock 
subscriptions.*'  It  has  been  held  that  a  receiver 
appointed  to  wind  up  the  affairs  of  a  corporation 
must  exhaust  the  tangible  assets  of  the  corporation 


before  enforcing  the  liability  of  stockholders  for 
amounts  unpaid  on  stock,*'  and  this  rule  under  a 
a  constitutional  provision  requiring  the  amount  just- 
ly due  by  the  corporation  to  be  first  ascertained  and 
its  assets  exhausted,*"  bat  the  rule  is  otherwise  in 
respect  to  assessments  made  by  directors."'  A 
guaranty  by  certain  stockholders  of  the  payment  of 
the  bonded  indebtedness  of  the  corporation  is  not 
an  asset  of  the  corporation  which  must  be  resorted 
to  or  exhausted  before  enforcing  the  general  indi- 
vidual liability  of  stockholders.** 

[$  1706]  (f)  Prior  Lianidation  of  Assets  and 
Determination  of  Anunint  of  Deficiency.  Where 
stockholders  of  a  corporation  i^re  made  liable  only 
for  such  deficiency  as  may  exist  to  meet  the  payment- 
of  all  of  the  liabilities  of  the  company,  no  suit  can 
be  prosecuted  against  them  until  the  visible  assets 
have  been  liquidated  and  the  measure  of  their  lia- 
bility has  been  ascertained.**  In  such  case  a  person 
apiwinted  to  wind  up  the  affairs  of  a  corporation 
cannot  sue  a  stockholder  for  the  difference  between 
the  agreed  value  and  the  actual  value  of  property 
taken  in  payment  of  stock  until  the  amount  of  the 
corporation's  default  as  to  creditors  has  been  judi- 
eiaUy  determined,'*  but  the  amount  of  the  default, 
as  to  creditors  at  least,  is  judicially  determined  so 
as  to  entitle  an  assignee  to  sue  when  the  assignee  has 
settled,  and  the  insolvency  court  has  approved  an 
A^aecouut  showing  a  complete  administration  of  the 


94^  Marlon  Tp.  Union  Draining 
Co.  V.  Norrls,  87  Ind.  424.  And  see 
supra  {  1648  et  seq. 

[a]  ZUnatmUon  of  ml*.— A  cred- 
itor of  a  drainage  corporation  need 
not  exhaust  special  cssessments  for 
benefits  conferred  on  real  estate  to 
which  the  corporation  Is  entitled  be- 
fore enforcing  the  liability  of  stock- 
holders. Marlon  Tp.  Union  Draining 
Co.  V.  Norrls,  87  Ind.  424.. 

as.  Taylor  v.  West  Liberty  Wheel 
Co.,  6  Oh.  Dec  (Reprint)  '47,  9  Am 
LRec  28. 

ae.  Sleeper  v.  Ooodwln,  67  Wis. 
677.    81    NW   88B. 

07.  Sleeper  v.  Norrls,  69  Kan.  E66, 
668,  53  F  757. 

"If  there  Is  property  subject  to 
execution  .  .  .  the  judgment  cred- 
itors cannot  proceed  against  the 
stockholder  under  the  section  named. 
But  when  the  property  of  the  corpo- 
ration Is  beyond  the  reach  of  execu- 
tion, a  right  to  enforce  the  stockhold- 
ers' liability  is  specifically  given.  No 
exceptions  are  made  where  there  is 
property  in  the  hands  of  an  asalgnee 
or  receiver  which  may  ultimately  be 
available  for  the  payment  of  debts, 
and  the  court  would  not  be  war- 
ranted In  interpreting  such  an  ex- 
ception into  the  statute.  As  has 
been  said,  the  time  und  method  of 
enforcing  liability  Is  with  the  Legis- 
lature. It  might  have  provided  a  di- 
rect resort  by  creditors  upon  stock- 
holders In  the  first  Instance.  Instead 
of  that,  it  seems  to  have  bedn  the 
legislative  purpose  that,,  while  the 
corporation  was  solvent  or  had  prop- 
erty subject  to  execution,  the  cred- 
itor should  be  required  In  the  first 
Instance  to  proceed  against  the  cor- 
poration or  Its  property,  but  when 
It  ceased  to  do  business,  or  had  com- 
mitted or  suffered  an  act  of  insol- 
vency by  which  it  lost  control  of  its 
own  affairs  and  its  property  had  been 
placed  beyond  the  reach  of  execution, 
the  creditors  had  a  right  to  call  upon 
the  stockholders  to  satisfy  their 
claims."    Sleeper  v.  Norrls,  supra. 

SB.  Woolly  V.  Combs,  9  Ky.  Op. 
405. 

99.  Hughes  v.  Hall,  117  Md.  647, 
553,  83  A   1023. 

"But  the  primary  source  to  look 
to  for  the  payment  of  the  debts  of 
a  corporation  is  the  tangible  assets 
of  the  corporation,  and  these  should 
be  first  exhausted  for  the  benefit  of 
the  creditors  before  recourse  is  had 


as  against  the  stockholders."  Hughes 
V.  Hall,  supra. 

[a]  ninatektloa  of  ml*.— Under  a 
statute  vesting  In  a  receiver  ap- 
pointed to  wind  up  the  affairs  of  a 
corporation  the'  liability  of  stock- 
holders for  amounts  unpaid  on  stock 
and  deorlvlng  creditors  of  the  right 
to  proceed  against  stockholders  at 
law,  a  receiver  appointed  in  a  pro- 
ceeding for  dissolution  cannot  enforce 
the  liability  of  holders  of  common 
stock  Issued  as  a  bonus  with  pre- 
ferred stock  until  the  tangible  assets 
have  been  exhausted.  Hughes  v.  Hall, 
117  Md.  647,  83  A  1023. 

30.  Dickinson  v.  Kline,  9«  Nebr.  435, 
148  NW  141;  Wyman  v.  Williams,  68 
Nebr.  670,  74  NW  48  [den  reh  68 
Nebr.   833,   73  NW   286J. 

[a]  Season   for  nlm, — "This   orl- 

ginal  petition  stated  a  cause  of  action 
t  equity,  and  when  a  receiver  was 
appointed  upon  this  petition,  and  the 
creditors  whose  claims  were  after- 
wards allowed  had  presented  their 
claims  to  the  receiver,  It  appeared 
from  the  record  that  the  corporation 
had  DO  property  real  or  personal,  with 
which  to  satisfy  the  alleged  claims 
of  the  creditors,  and  that  if  those 
claims  were  allowed,  or  any  con- 
siderable part  thereof,  there  would 
be  no  resources  from  which  to  satisfy 
them,  unless  It  should  be  the  liability 
of  these  defendants  for  the  unpaid 
subscription  to  the  stock  of  the  cor- 
poration. It  also  appeared  that  by 
the  terms  of  their  contract  with  the 
corporation  these  defendants  were  not 
linble  to  the  corporation  for  any  fur- 
ther payments  on  their  stock  sub- 
Ecriptions.  The  liability  of  the  cor- 
poration itself  to  the  creditors  and 
the  tangible  property  which  the  cor- 
poration owned  was  the  primary  re- 
source for  the  satisfaction  of  the 
claims  of  the  creditors.  Unless  and 
until  these  resources  fall,  the  cred- 
itors could  have  no  claim  against 
these  defendants  as  stockholders. 
The  liability  of  the  stockholders, 
therefore,  if  any,  to  the  creditors  was 
a  secondary  liability,  and  rested  not 
upon  the  same  basis  as  the  liability 
of  the  corporation  itself."  Dickinson 
V.  Kline,  $6  Nebr.  435,  440,  148  NW 
141. 

[b]  XUvatratioii  of  ml*^— A  re- 
ceiver appointed  in  an  action  by  a 
stockholder  for  the  appointment  of 
a  receiver  and  an  accounting  based 
on  the   gross  misconduct  of  the  cor- 


poration and  Its  officers  must  ex- 
h8.ust  the  tangible  assets  before  en- 
forcing the  liability  of  stockholders 
wbo  purchased  their  shares  from  the 
corporation  at  less  than  par.  Dick- 
inson V.  Kline,  86  Nebr.  435,  148  NW 
141. 

31.  Wyman  v.  Williams,  63  Nebr. 
670.  74  NW  48  [den  reh  62  Nebr.  833, 
73  NW  285]. 

[a]  Bewwn  for  ml«^— "After  the 
directors  had  made  the  call  or  the 
assessment  on  the  stockholders,  such 
call  or  assessment  became  an  asset 
of  the  corporation,  or,  in  the  language 
of  the  constitution,  became  corporate 
property,  and  If  the  corporation  had 
/continued  to  exist  and  do  business,  it 
might  have  maintained  an  action  in 
its  own  name  against  the  stockhold- 
ers for  such  assessment,  and  when 
it  went  out  of  business  and  was  put 
into  the  hands  of  a  receiver,  he  oould 
sue  to  recover  these  calls  or  assess- 
ments because  they  were  assets  of 
the  corporation,  as  much  so  as  h« 
could  have  sued  upon  a  promissory- 
note  which  the  corporation  owned." 
Wyman  v.  Williams,  63  Nebr.  670, 
673,  74  NW  48. 

[b]  Directors  wlw  p«rtiolp«t«d  la 
malrtng  an  •■■••■mant  cannot  assert 
that  the  indebtedness  to  meet  which 
the  assessment  was  made  was  not 
duly  ascertained.  Wyman  y.  Wil- 
liams, 62  Nebr.  883,  73  NW  286  [reh 
den  68  Nebr.  670,  74  NW  48]. 

33.  Winthrop  Nat.  Bank  v.  Min- 
neapolis Terminal  Bl.  Co..  77  Minn. 
329.  79  NW  1010. 

33.  Land  Title,  etc.,  Co.  v.  Asphalt 
Co.  of  America,  121  Fed.  587  (con- 
struing a   New   Jersey   statute). 

34.  Glllln  V.  Sawyer,  93  Me.  151. 
164,  44  A  677. 

"By  the  express  terms  of  the  stat- 
ute (section  47)  the  lUblUty  is  lim- 
ited to  'the  deficiency  of  the  assets' 
of  the  Insolvent  corporation.  As  the 
Individual  creditor  must  first  have 
the  fact  and  amount  of  his  unpaid 
debt  that  is,  the  fact  and  amount  of 
the  default  of  the  corporation  to  him 
to  all  Its  creditors,  Judicially  ascer- 
tained and  declared  before  he  can 
move  against  the  stockholder, — so  re- 
ceivers, trustees,  etc.,  must  first  have 
the  fact  and  amount  of  the  deficiency 
of  the  assets  that  is,  the  fact  and 
-amount  of  the  default  of  the  corpora- 
tion to  all  its  creditors.  Judicially  as- 
certained and  declared  before  they 
can   move  against   stockholders.     In 
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assets  of  the  eorporation  by  their  reduction  to  cash 
and  showing  that  the  net  amonnt  available  for  the 
payment  of  claims  is  less  than  the  amount  of  th« 
claim.** 

[$  1707]  (g)  Prior  Determination  of  Stock- 
holder's UabiUty.  Where  the  liability  imposed  on 
stockholders  is  to  contribute  proportionately  to  a 
fund  sufScient  to  pay  the  debts  of  the  corporation, 
the  amount  of  such  liability  must  be  ascertained  in 
a  proper  proceeding  in  the  state  of  the  domicile 
before  it  can  be  enforced  by  a  creditor  in  another 
jurisdiction." 

[$  1708]     (h)    Setting  Aside  Transaction  Where 

by  Stock  Was  Issued  for  Less  than  Far.   It  has  been 

held  that  where  subscribers  pay  less  than  the  par 

value  on  their  shares  un^er  an  agreement  with  the 

corporation  that   no   further   assessment   shall   be 

made,  and  receive  certificates  for  fully  paid  stock," 

either  case  there  Is  no  right  of  action 
against  the  stoclcholder  Until  the 
corporation  makes  default,  and  the 
amount  of  the  default  Is  judicially 
established."    Oillin  y.  Sawyer,  supra. 

36.  Oillin  V.  Sawyer,  93  Me.  151, 
44  A  67T. 

36.  Brookman  v.  Merchants'  Sav. 
Bank,  SI  Misc.  191,  65  NTS  54;  Wyatt 
V.  Moorehead,  7  OhS&CP  380,  4  OhNP 
435  (both  construing  a  Kansas  stat- 
ute): Miller  V.  Smith,  26  R.  I.  146,  6S 
A  684,  106  AmSR  699,  66  L.RA  478 
(construing  a  Colorado  statute). 

ra]  Bsasons  for  mis. — (1)  "The 
stockholders  of  this  Kansas  bank  are 
not  equitably  liable  for  any  greater 
sum  than  may  be  necessary  to  dis- 
charge the  debts  after  all  the  prop- 
erty of  the  corporation  has  been  ap- 
plied. All  who  are  solvent  should 
contribute  in  proportion  to  the 
amount  of  their  stock.  The  liability 
of  a  stockholder  is  not  to  any  indi- 
vidual creditor,  but  to  contribute  to 
a.  fund  out  of  which  all  creditors  are 
to  be  paid  alike,  and  to  which  they 
are  entitled  to  resort  after  the  prop- 
erty of  the  corporation  has  been  ex- 
hausted.   Plaintiff  does  not  claim  that 


or  wher^  stock  is  issued  for  propterty  at  a  fraudulent 
overvaluation,**  the  stockholder  cannot  be  charged 
with  the  difference  between  what  he  paid  or  the 
actual  value  of  the  property  and  the  par  value  of  the 
stock  until  the  transaction  has  been  set  aside  in  a 
direct  proceeding.  But  on  the  contrary  it  has  been 
held  that  if  a  contract  whereby  property  is  accepted 
in  payment  for  stock  contravenes  the  statute,  it  is 
void  and  not  voidable  merely,  and  no  direct'  action 
to  set  it  aside  is  necessary.** 

[i  1709].  (i)  Demand  on  Corporation  for  Pay- 
ment of  Debt.  Some  statutes  require  that  demand 
shall  be  made  on  the  corporation  for  payment  of 
the  debt  before  instituting  suit  against  stockholders 
'to  enforce  a  statutory  liability.*"  Some  statutes 
require  that  a  demand  shall  be  made  on  the  corpora- 
tion under  an  execution  a  stated  length  of  time 
before  snit  may  be  instituted  against  stockholders.*^ 


defendant  is  equitably  liable  for  the 
full  amount  of  the  stock  owned  by 
him,  but  bases  his  action  on  the 
remedy  provided  by  the  law  of  the 
corporation's  domicile.  Until  In  a 
proper  proceeding,  the  relation  of  the 
bank  and  Its  creditors  and '  stock- 
holders has  been  determined,  and  the 
amount  which  each  solvent  stock- 
holder should  contribute  has  been 
ascertained,  plaintiff  ought  not  to  be 
permitted  to  enforce  the  remedy  pro- 
vided by  the  laws  of  Kansas."  Wyatt 
V.  Moorehead,  7  OhS&CP  380,  385,  386, 
4  OhNP  435  (construing  a  Kansas 
statute).  (2)  "Courts  which  carry 
the  practice  of  interstate  comity  to 
the  farthest  limit  agree  that  where 
the  obligation  of  the  stockholder  is 
secondary  to  that  of  the  corporation 
and  proportional  to  that  of  other 
stockholders,  it  will  not  be  enforced 
In  other  Jurisdictions  unless  the 
equities  between  all  stockholders  and 
all  creditors  can  be  administered." 
Miller  V.  Smith,  26  R.  I.  146,  151. 
58  A  634,  106  AmSR  699,  66  LRA  473 
(construing  a  Colorado  statute). 

■nfozcMnuit  agvlnst  nonresMent 
atockbolden  gnumJlj  see  supra  SS 
1537-1542. 

alt.  Scovlll  V.  Thayer,  106  XT.  S. 
143,  26  L.  ed.  968. 

[a]  Beaaon  tot  ml*.— "Tn  this 
case  there  was  no  oblleatlon  rest- 
ing on  the  stockholder  to  pay  at  all 
until  some  authorized  demand  In  be- 
lialf  of  creditors  was  made  for  pay- 
ment. The  defendant  owed  the  cred- 
itors nothing,  and  he  owed  the  com- 
pany nothing  save  such  unpaid  por- 
tion of  his  stock  as  miKht  be  neces- 
sary to  satisfy  the  claims  of  the  cred- 
itors. .  .  ,  But  not  only. was  It 
necessary  that  the  amount  required 
■to  satisfy  creditors  should  be  ascer- 
tained, but  that  the  agreement  be- 
tween  the    company   and    the    stock- 


holder to  the  effect  that  the  latter 
should  not  be '  required  to  make  any 
further  payments  on  his  stock  should 
be  set  aside  as  in  fraud  of  creditors. 
No  action  at  law  would  lie  to  recover 
the  unpaid  balance  due  on  the  stock 
until  this  was  done."  ScoviU  v. 
Thayer,  105  U.  S.  143.  156,  26  L.  ed. 
968. 

38.  Colt  V.  North  C^arollna  Oold 
Amalgamating  Co.,  119  U.  S.  343,  7 
set  281.  80  L.  ed.  420;  In  re  Charles 
Town  Iilght,  etc.,  Co.,  199  Fed.  846 
[aft  210  Fed.  768J  (rule  In  West  Vir- 
ginia); Phelan  v.  Hazard,  19  F.  C^s. 
No.  11,068,  5  Dill.  45,  61;  Coffin  v. 
Ransdell,  110  Ind.  417,  423,  11  NB 
20;  Bank  v.  Belington  Coal,  etc.,  Co., 
61  W.  Va.  60,  41  SE  390. 

"The  plaintiff — a  single  creditor — 
does  not  for  himself,  or  for  himself 
and  other  creditors,  ,nle  a  bill  to  im- 

geach  as  fraudulent  this  transaction 
etween  the  corporation  and  the  ori- 
ginal shareholders;  but  he  simply 
states  that  the  shares  of  stock  Issued 
to  Rowland  O.  Hazard  have  not  been 
paid  for,  either  by  him  or  by  the 
defendant,  the  transferee  and  present 
holder  of  the  shares.  Issue  was  taken 
on  thlft  averment,  ^  and  the  proof 
showed  that  the  shares  in  question 
had  been  paid  for  precisely  as  they 
were  originally  agreed  to  be  paid 
for,  viz.:  by  a  conveyance  of  the  min- 
ing property  to  the  corporation.  This 
conveyance  has  been  received  and 
recorded  by  the  corporation.  Unless 
this  agreement  Is  rescinded  or  set 
aside  for  fraud,  how  can  it  be  said 
that  the  stock  has  not  been  paid  for? 
The  parties  have  agreed  that  it  has 
been  paid  for,  and  that  agreement 
is  conclusive,  unless  it  is  rescinded 
or  impeached  for  fraud,  and  this  can- 
not be  done  unless  the  attack  Is  di- 
rectly made."  Phelan  v.  Hazard, 
supra. 

'Does  the  fact  that  the  property 
was  received  at  an  overvaluation,  en- 
able the  receiver  to  maintain  this  suit 
without  impeaching  or  setting  the 
transaction  aside.  If  It  can  be  set 
aside?  No  proposition  can  be  plainer, 
upon  the  facts  as  stated,  than  that 
the  title  to  the  property  and  assets 
which  were  transferred  to  the  cor- 
poration passed  to  and  remains  in  It, 
or  In  the  receiver,  and  that  the  title 
and  ownership  of  the  stock  thereby 
paid  for  vested  in  the  defendant. 
The  transaction  having  been,  so  far 
as  appears,  fully  executed  years  be- 
fore the  receiver  was  appointed,  may 


valuation  of  the  property?  May  he 
disaffirm  the  contract  in  part,  and 
affirm  as  to  the  residue?  we  have 
been  unable  to  discover  any  principle 
or  well  considered  authority  which 
affirms  this  proiiosltion.  The  prin- 
ciple deduclble  from  the  authorities 
already  cited  Is.  that  even  In  case  of 
an  overvaluation  of  property  trans- 
ferred to  a  corporation  in  payment  of 
shares,  the  transaction,  unless  void 
for   some  reason,   is  binding  so  long 


as  It  Is  not  Impeached  by  the  cor- 
poration, or  its  assignee;  and  it  can 
be  impeached  only  for  fraud  upon  the 
corporation."  Coflln  v.  Ransdell, 
supra. 

39.  Enrlght  v.  Heckscher,  240  Fed. 
863,  163  CCA  54»:  Oilson  v.  Appleby. 
79  N.  J.  Eq.  690,  81  A  926  faff  80 
N.  J.  L.  642,  77  A  10841;  Easton  Nat. 
Bank  V.  American  Brick,  etc,  Co..  70 
N.  J.  Eq.  722,  64  A  1096. 

[a]  Slsonssion  of  nil*. — "During 
the  hearing  it  was  objected  by  the 
appellants  that,  since  the  certificates 
of  stock  with  respect  to  which  the  re- 
ceiver sought  to  hold  the  stockhold- 
ers responsible  were  marked  fully 
paid,  and  'issued  for  property  pur- 
chased,' the  certificates  constitute  a 
contract  i  between  the  company  and 
its  stockholders  which,  even  if  the 
stock  had  not  been  fully  paid,  pre- 
vented an  assessment  until  the  con- 
tract had  been  set  aside  as  in  fraud 
of  creditors;  that  no  order  for  an 
assessment  upon  the  stockholders 
could  be  made  in  the  proceedings  as 

instituted No   bill  or  other 

original  proceeding  was  necessarjr  to 
procure  an  adjudication  of  its  nullity, 
and  the  court,  on  the  petition  orig- 
inally filed  by  the  receiver  for  the 
purpose  of  enforcing  the  liability  of 
the  stockholders  for  the  unpaid  por- 
tion of  their  subscriptions,  upon 
ascertaining  the  facts  tnat  rendered 
the  so-called  contract  void,  was  at 
liberty  to  treat  it  as  affording  no  ob- 
stacle to  the  relief  prayed  by  the  re- 
ceiver." Easton  Nat  Bank  v.  Amer- 
ican Brick,  etc.,  Qo.,  70  N.  J.  Eq.  722, 
64   A  1096. 

40.  See  statutory  provlstons:  and 
Connecticut  River  Sav.  Bank  v. 
Fiske,  60  N.  H.  888;  Harvey  v.  Chase, 
88  N.  H.  272;  Hicks  v.  Bums,  38  N. 
H.  141;  Haynes  v.  Brown.  86  N.  H. 
646:  Bogardus  v.  Rosendale  Mfg.  Co.. 
7  N.  T.  147  [rev  6  N.  T.  Super.  891. 

[a]  BnttolMMjr  of  Aamaiid. — (1) 
The  demand  must  be  made  person- 
ally by  a  person  authorized  tft  re- 
ceive payment.  Harvey  v.  C^ase,  38 
N.  H.  272;  Haynes  v.  Brown,  36  N. 
H.  6^;;.  (2V  A  demand  by  notice  in 
writing  delivered  by  a  messenger  is 
Insufflclent  where  there  is  no  express 
refusal  to  pay.  Haynes  v.  Brown.  31 
N.  H.  645.  (8)  A  demand  by  mall  is 
suffiblent  where  payment  is  expressly 
refused  and  no  objection  Is  made  to 
the  form  of  the  demand.  Connecti- 
cut River  Sav.  Bank  v.  FIske.  60  N. 
H.   363.      (4)    The   demand   should   be 


he  permit  it  to  stand  and  now  treat  I'made  upon  an  officer  whose  duty  It  Is 
It  as  so  far  void  as  to  ask  for  a  new 


to  pay  the  debt  or  to  see  that  funds 
are  provided  for  it8__payment.  Har- 
vey V.  Chase.  38  N.  H  272.  (6)  The 
demand  should  be  made  during  busi- 
ness hours.  Harvey  v.  Chase,  38  N. 
H.  272.  <6)  The  demand  should  be 
made  at  the  office  ot  the  officer  on 
whom  It  Is  made.  Harvey  v.  Chase, 
38  N    H    272 

41.'  See  statutory  provisions:  and 
Barre  First  Nat.  Bank  v.  Hlngham 
Mfg.   Co..    127   Mass.  668. 

[a]     aulBoleney  of  OmnaaAd— A  d» 


For  later  oasM,dev*lopin«ats  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  1710]  (j)  Demand  on  Pnrchaser  of  Stock  be- 
fore Snit  against  Seller  for  Unpaid  Snbecription. 
Under  some  statutes  a,  demand  on  the  purchaser  of 
stock  for  the  amount  unpaid  thereon  is  required 
before  proceeding  to  enforce  the  liability  of  the 
seller  therefor.** 

[$  ITlTj  (k)  Demand  on  Stockholder  to  Dis- 
close Attachable  Corporate  Property.  Some  stat- 
utes require  that  a  demand  to  disclose  attachable 
corporate  property  be  made  on  a  stockholder  within 
a  stated,  time  after  the  return  of  an  execution 
against  the  corporation  unsatisfied  and  within  a  like 
time  after  the  entijT  of  judgment  against  the  cor- 
poration.** 

[i  1712]  (I)  Notifying  Stockholder  of  Pro- 
ceedings against  Corporation.  Some  statutes  require 
that  a  copy. of  the  summons  in  an  action  against  a 
corporation  be  served  on  stockholders  in  ordeir  to 
entitle  the  creditor  to  issue  execution  against  their 
property  or  persons  on  the  judgment  against  the 
corporation.** 

[$  1713]  (m)  Notifying  Stockholder  of  De- 
fault of  Corporation.  It  is  held  to  be'  necessary 
under  general  principles  of  the  law  for  the  creditor, 
before  he  can  bring  his  action  against  a  stockholder, 
to  notify  the  stockholder  of  the  default  of  the  cor- 
poration,**  on  the  theory  that  the  position  of  the 


stockholder  is  analogous  to  that  or  a  guarantor.** 
[f  1714]  (n)  Notice  of  Intention  to  Sue.  Un- 
der a  statute  giving  a  creditor  a  cause  of  action 
against  a  stockholder  after  the  ofiScer  holding  an 
execution  against  the  corporation  has  given  the 
stockholder  notice  of  intention  to  levy  on  his  prop- 
erty and  the  amount  of  the  debt  or  deficiency,  the 
creditor  is  not  required  to  give  a  further  and  dis- 
tinct notice  of  intention  to  commence  an  action  be- 
fore he  can  institute  an  action  at  law  where  the 
sheriff  has  given  the  notice  of  intention  to  levy.*^ 

[J  1715]  (4)  Defenses**— (a)  To  Liability  on 
Subscription*' — aa.  In  Oeneral.  In  an  action  by 
or  on  behalf  of  a  corporate  creditor  to  subject  a 
stockholder's  unpaid  subscription,  the  latter  may 
set  up  facts  which  show  an  estoppel  on  the  part  of 
plaintiff  from  claiming  that  defendant's  stock  is 
not  fully  paid  up,"  or  from  contending  that  defend- 
ant is  liable  as  stockholder  for  plaintiff's  claim,^^ 
and  may  set  up  the  defense  that  he  did  not  get  the 
shares  for  which  he  contracted.'*  But  it  is  no  de- 
fense, as  against  creditors,  that  the  subscription 
was  induced  by  a  secret  agreement  as  to  the  pay- 
ment of  the  amount  subscribed,"'  or  by  which  the 
subscriber  was  to  be  released  from  his  subscription 
in  case  certain  conditions  were  not  complied  with;'* 
or  by  an  agreement  which  the  corporation  has  failed 


mand  on  a  proper  officer  of  the  cor- 
poration at  one  of  its  places  of  busi- 
ness Is  BufTlclent.  Barre  First  Nat. 
Bank  y.  Hlngham  Mfg.  Co.,  127  Mass. 
663. 

43.  See  statutory  provisions;  and 
Ladd  V.  Cartrlght,   7  Or.   329. 

[a]  Baason  for  ml*. — "Under  this 
section  the  owner  and  holder  of  stock 
may  sell  and  transfer  all  his  rights 
therein  to  another,  who  thereby  be- 
comes liable  for  'the  payment  or  any 
unpaid  balance  due  or  to  become  due 
on  s<4Ch  stock;  but  If  such  sale  is  a 
voluntary  one,  the  seller  is  not  dis- 
charged from  hts  liability  to  exist- 
In?  creditors  for  the  amount  of  any 
unpaid  balance,  unless  the  same  be 
duly  paid  by  such  purchaser.'  Thus 
It  will  be  seen  that  while  It  Is  the 
legal  duty  of  such  purchaser  to  meet 
and  respond  to  any  calls  duly  made 
by  directors  of  the  corporation 
againift  the  stock  purchased  by  him, 
for  any  unpaid  balance  due  or  to  be- 
come due  thereon,  the  liability  of  the 
seller  to  existing  creditors  of  the  cor- 
poration Is  not  discharged  unless  the 
same  is  duly  paid  by  such  purchaser. 
As  to  existing  creditors,  the  liability 
of  the  seller  appears  to  be  a  con- 
tingent one,  and  only  becomes  abso- 
lute upon  the  failure  of  the  purchaser 
to  pay  any  balance  due  or  to  become 
due  tnereon  when  required  by  the  di- 
rectors of  the  corporation;  or  in  other 
TTords,  under  this  provision  of  the 
statute  as  to  this  class  of  creditors, 
the  seller  la  made  to  occupy  the  re- 
lation of  surety  or  guarantor  to  the 
pnrchaser.  Thus  we  apprehend  that 
It  is  not  sufficient  to  constitute  a 
cause  of  action  against  a  stockholder, 
who  has  made  a  voluntary  sale  of  his 
stock,  to  aver  that  there  is  an  un- 
paid balance  due  or  to  become  due 
upon  said  stock  which  has  not  been 
paid,  but  it  should  be  further  averred 
that  said  unpaid  balance,  althouerh 
duly  demanded  or  reautred  by  the 
properly  auth6r1zed  officers  of  the 
corporation  to  be  paid,  remains  tm- 
paid."  Ladd  v.  Cartwrlght,  7  Or.  829, 
334. 

43.  See  statutory  provisions:  and 
Liovegrove  v.  Brown,  60  Me.  592. 

a.  See  statutory  provisions:  and 
Handraham  v.  Cheshire  Iron  Works 
4  Allen  (Mass.)  896;  Bobbins  v.  Suf- 
folk County  Super.  Ct..  12  Gray 
(Mass.)  226;  Fsmum  v.  Ballard  Vale 
Mach.  Shop.  12  Cush.  (Mass.)  607; 
Holyoke  Bank  v.  Qoodman  Paper 
Mfg.   Co..  9  Cusb.   (Mass.)  576. 

ra]  Vox  fona  of  writ  see  Farnum 
V.  Ballard  Vale  Mach.  Shop,  12  Cush. 
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(Mass.)    607. 

[b]  Slscnsslon  of  ml*. — "A  person 
summoned  in  as  a  stockholder  under 
St.  (1861)  c  816  In  an  action  against 
a  manufacturing  corporation.  Is  not 
in  a  proper  sense  a  party  to  the  ac- 
tion. .  .  .  He  can  make  no  defence  on 
the  merits  of  the  case,  and  is  only 
summoned  in  to  give  him  an  oppor- 
tunity of  trying  the  incidental  ques- 
tion whether  any  ludgment  obtained 
by  the  plaintiff  shall  be  capable  of 
being  enforced  against  his  goods  and 
estate."  Bobbins  v.  Suffolk  (bounty 
Super.  Ct.,  12  Gray  (Mass.)  226,  226. 

46.     Hicks  V.  Bums,  38  N.  H.   141. 

46.     Hicks  V.  Burns,   38   N.  H.  141. 

Fa]  Keason  for  ml*. — "The  legal 
llaolUty  of  a  stockholder,  under  the 
statute,  for  the  debts  of  the  corpora- 
tion, is  collateral,  and  in  the  nature 
of  a  guaranty,  on  certain  conditions 
and  contingencies.  His  liability  is 
dependent  on  facts  subsequent  to  hts 
becoming  a  member,  which  are 
wholly  uncertain  and  unlimited  in  ex- 
tent: that  is  to  say,  upon  the  con- 
tracting of  debts  by  the  corporation, 
and  the  neglect  to  pay  the  debts  or 
expose  property  within  sixty  days 
after  demand.  He  does  not  even 
know  who  will  be  the  creditor  of 
the  corporation  that  may  have  the 
claims  against  him.  The  stockholder 
Is  no  party  to  the  subsequent  transac- 
tions relied  on  to  charge  him:  and 
his  connection  with  the  corporation 
Is  not '  such  as  can  be  supposed  to 
give  him  actual  information  of  the 
facts,  or  afford  l.Im  the  means  of  ob- 
taining Information  of  them  by  any 
reasonable  degree  of  diligence.  But 
the  facts  are  all  necessarily  In  the 
knowledge  of  the  plaintiff;  he  owns 
the  claim,  and  takes  the  steps  with 
the  corporation  which  the  statute 
prescribes,  to  charge  the  stockhold- 
ers. .  .  .  The  question  Is  one  of  legis- 
lative intention.  If  this  claim  were 
made  on  the  defendants  under  an  ex- 
press contract,  binding  them  to  a 
liability  like  that  Inferred  by  the 
statute,  the  rule  of  law  we  take  to 
be  well  settled  and  clear,  that  no  ac- 
tion could  be  maintained  against 
them  without  previous  notice.  Did 
the  legislature  intend  that  a  rule  of 
general  application  In  the  construc- 
tion of  contracts,  founded  in  reason 
and  equity,  should  be  superseded  in 
the  Interpretation  of  this  statute? 
or  did  they  mean  that  the  statute 
should  be  construed  by  the  general 
rule  applied  to  contracts  binding 
parties  to  liabilities  analogous  to 
those  imposed  by  the  act?    The  stat- 


ute, we  think,  Is  to  be  Interpreted, 
with  reference  to  the  feeneral  rule  of 
law,  in  the  same  manner  as  a  con- 
tract containing  like  provisions;  that 
what  would  be  implied  in  the  con- 
tract, though  not  expressed,  will  be 
implied  though  not  expressed,  in  the 
statute."  Hicks  v.  Burns,  88  N.  H. 
141,  151. 

47.  Ingalls  v.  Cole,  47  Me.  530. 

48.  Cross  lafemossi 

Estoppel  to  deny  corporate  existence 

see  supra  {}  2S4-28(). 
Payment  or   satisfaction  of  liability 

see  supra  I  1627.    . 
Set-off    of   claim    by    stockholder   see 

supra  S!  1628-1631. 

49.  In  snlt  by  reoelvsr  or  tnurtes 
see  infra  S  1721. 

50.  Woolfolk  V.  January,  181  Mo. 
620,   33    SW  432. 

Bl.  Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N.  J.  Bq.  32,  69  A  788. 

53.  In  re  Bankers'  Trust,  21  B.  C. 
130,  21  DomLR  623.  30  WestLR  738, 
8  WestWkly  38   [aft  19  DomLR  690]. 

S3.  Kern  v.  Chicago  CTo-op.  Brew- 
ing Assoc.  40  111.  A.  356  [aff  140  111. 
371,  29  NB  1036];  Southworth  v. 
Morgan,  71  Misc.  214,  128  NTS  598 
[aff  143  App.  Div.  648,  128  NTS  196 
(rev  on  other  grounds  206  N.  T.  298, 
98  NE:  490.  61  LRANS  56)]. 

[a]  ninstnrtioii.— It  is  no  defense 
that  it  was  agreed  that  the  stock 
should  be  regarded  as  fully  paid  on 
the  subscriber's  paying  twenty-five 
per  cent  of  the  par  value,  which  was 

gaid  when  the  stock  was  Issued, 
outhworth  v.  Morgan,  71  Misc.  214, 
128  NTS  698  [aff  143  App.  Div.  648, 
128  NTS  196  (rev  on  other  grounds 
205  N.  T.  293,  98  NB  490,  61  LRANS 
68)]. 

64.  Ida. — MehoUn  v.  Carlson,  17 
Ida.  742.  107  P  755.  184  AmSR  286. 

111. — Jewell  V.  Rock  River  Paper 
Co.,  101  111.  57. 

Ky. — Jessamine  County  v.  Swi- 
gert,  3  SW  13,  8  KyL  692. 

Miss. — Saffold  V.  Barnes,  39  Miss. 
399. 

N.  T. — Southworth  v.  Morgan,  71 
Misc.  214,  128  NTS  598  [aff  143  App. 
Div.  648,  128  NTS  196  (rev  on  other 
grounds  205  N.  T.  293.  98  NE  490,  51 
LRANS    B8)]. 

Wash. — Smith  v.  Hopkins,  10 
Wash.  77,  38  P  864. 

[a]  Orsdltors  oaimot  lis  affaeted 
by  prtvats  andMrstandJafs  between 
subscribers  and  a  subscription  agent, 
exonerating  the  former  from  the 
performance  of  that  which  the  sub- 
scription requires.  Meholin  v.  Carl- 
son, 17  Ida.  742,  107  B  756,, 
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[§§  1715-1716 


to  oany  out.""  It  is  also  no  defense  that  defendant, 
when  subscribing,  was  ignorsmt  of  the  actual  con- 
dition of  the  corporation;"*  that  an  abortive  at- 
tempt was  made  to  prefer  a  director,  as  one  of  the 
crecUtors;"'  that  the  whole  stock  was  not  subscribed 
for,  where  with  full  knowledge  of  the  facts  the 
stockholder  pays  part  of  his  subscription  ;'*  that  the 
stockholders  w,ere  not  required  to  pay  the  amount 
prescribed  by  statute,  at  the  time  of  subscription;"" 
that  the  time  for  payment  of  the  subscription  had 
been  extended  by  the  directors,'"  unless  there  was 
a~  consideration  for  the  extension,"^  or  the  directors 
were  authorized  by  the  stockholders  so  to  act;"*  or 
that  the  amount  already  paid  is  the  full  actual  value 
of  the  stook.*^  It  is  no  defense  that  it  is  impossible 
to  collect  from  some  subscribers;**  that  another, 
subscriber  has  been  released  from  liability  on  bis 
subscription,*"  unless  such  release  was  made  by 
plaintiff;**  or  that  the  liability  of  other  stockholders 
had  been  compromised  for  less  than  the  full  amount 


due  by  them.*^  Where  the  distinction  between 
legal  and  equitable  causes  of  action  and  4efen8es  is 
preserved,  a  stockholder  cannot,  in  an  action  at  law 
against  him,  set  up  a  defense  which  is  cognizable 
only  in  equity.**  In  a  creditors'  suit  by  an  assignee 
of  a  judgment  against  a  corporation,  to  reach  its 
assets  in  the  hands  of  stockholders  to  whom  they 
have  been  distributed,  a  defense  is  insufficient  which 
does  not  raise  any  equities  in  favor  of  defendant  or 
render  the  enforcement  of  the  judgment  uncon- 
scionable;*' nor  is  it  a  good  def  raise  in  sueh  a  suit 
that  the  judgment  against  the  corporation  was  pro- 
cured by  means  of  perjured  testimony.^* 

[5  1716]  bb.  Praud  in  Procnring  Snbscriptloii." 
It  is  no  defense  to  a  suit  by  or  for  the  benefit  of  a 
corporate  creditor  to  subject  a  stockholder's  unpaid 
subscription  to  the  payment  of  corporate  debts,  that 
the  subscription  was  procured  through  the  fraudu- 
lent misrepresentations  of  an  officer  or  agent  of 
the  corporation,^'  unless  the  circumstances  are  saeh 


286;  Jewell  v.  Rock  River  Paper  Co., 
101  III.  57. 

[b]  Sntaeanoit  eredlton — Where 
the  subscription  Is  made  upon  a 
condition  which  Is  not  carried  out, 
It  cannot  be  enforced  by  creditors 
whose  debts  are  contracted  after  the 
condition  is  broken.  Jessamine 
County  V.  Swlgert,  »  SW  13,  8  KyL 
692. 

OoUfttentl  •vreameats  relaaslnf  U»- 
bUity  see  supra  {i  1490-1496. 

SB.  Bailey  v.  Anderson,  142  Ga.  11, 
82  SB  290;  Southworth  v.  Morgran,  71 
Hisc.  214,  128  NTS  698  [aff  148  App. 
Div.  648,  128  Nys  196   (rev  on  other 

f rounds  206  N.  Y.  293,  98  NB  490, 
1  LRANS  66)1;  Mathis  v.  Pridham, 
1  Tex.  Civ.  A.  68,  20  SW  1016;  Cox  v. 
Dickie,  48  Wash.   264,  93  P  523.  ' 

[a]  ninstratlon. — In  an  action  by 
a  purchaser  of  a  note  at  a  sale  by  the 
trustee  of  a  bankrupt  corporation, 
which  note  was  given  in  payment  for 
stock,  under  a  contract  obligating  the 
corporation  to  deliver  automobiles  to 
defendant  at  stipulated  prices,  evi- 
dence that  the  corporation  had  failed 
to  deliver  the  automobiles  did  not 
establish  a  defense.  Bailey  v.  Ander- 
son, 142  Ga.  H,  82  SB  290.  , 

66.  Gordon  v.  Cummlnes,  78  wash. 
616.  139  P  489. 

87.  Potts  V.  Wallace,  146  U.  S. 
689.  13  set  196,  36  L.  ed.  1136. 

SB.  Cole  V.  Satsop  R.  Co.,  9  Wash. 
487,  37   P  700,  43   AmSR  868. 

[a]  Bnle  appUed.— Where  sub- 
scribers for  stock  of  a  corporation, 
with  knowledge  that  some  of  the 
stock  has  been  subscribed  for  by  an- 
other corporation,  pay  their  subscrip- 
tions on  some  of  the  stock,  they  can- 
not, "as  against  creditors,"  defend 
an  action  against  them  for  their  sub- 
scriptions on  other  stock  on  the 
ground  that,  the  subscription  by  the 
corporation  being  Invalid,  the  whole 
stock  was  not  subscribed  for,  and 
therefore  they  are  not  liable.  Cole  v. 
Satsop  R.  Co.,  9  Wash.  487,  37  P  700, 
43    AmSR  858. 

69.  Henry  v.  Vermillion,  etc.,  R. 
Co.,  17  Oh.  187. 

60.  Graves  v.  Denny,  15  Ga.  A. 
718.  84  SB  187. 

61,  Graves  v.  Denny,  15  Oa.  A. 
718.  84  SB  187. 

63.  Graves  v.  Denny,  16  Ga.  A. 
718,   84   SB  187. 

63.  Martin  V.  South  Salem  Land 
Co..  94  Va.  28,  26  SB  691. 

64.  Hatch  v.  Dana,  101  V.  S.  206, 
26  li.  ed.  886;  Brown  v.  Allebach,  166 
Fed.  488  [rev  on  other  grounds  179 
Fed.  32.  103  CCA  16]. 

66.  Chicago  Bldg.,  etc..  Co.  V.  Sum- 
merour,  101  Ga.   820.  29  SB  291. 

66.  Chicago  Bldg.,  etc.,  Co.  v.  Sum- 
merOur,   101   Ga.   820,  29  SB  291. 

67.  Brown  y.  Allebach.  186  Fed. 
488  [rev  on  other  grounds  179  Fed. 
32,  103  CCA  16];  Bennett  v.  Glenn, 
86  Fed.   966,    6  CCA  363. 

68.  Anglo-American  Land,  etc.,  Co. 


V.  Lombard,  132  Fed.  721,  68  CCA  89 
icertiorarl  den  196  TJ.  8.  638,  25  BCt 
793,  49  L.  ed.  680]. 

[a]  aisstcktioa.— A  transfer  of 
corporate  stock,  which  Is  ultra  vires 
of  the  transferee  or  Is  fraudulent 
as  to  creditors,  is  not  an  obstacle  to 
the  enforcement  of  the  liability  of 
the  transferring  stockholder  In  an  ac- 
tion at  law.  Anglo-Araaricao  Land, 
etc.,  Co.  V.  Lombard,  132  Fed.  721.  68 
CCA  89  [certiorari  den  196  U.  S.  638, 
25  set  793,  49  L.  ed.  630]. 

69.  Jahn  v.  Champagne  Lumber 
Co..  167  Fed.  407  [aff  168  Fed.  610, 
93  CCA  532]. 

[a]  Xllnrtratloiu— It  is  no  defense 
to  such  an  action  that  the  assignment 
of  the  cause  of  action  which  then 
rested  in  verdict  after  a  fourth  trial 
of  the  cause  was  in  consideration  of 
a  small  payment  by  complainant  and 
of  other  sums  previously  advanced  by 
him  to  assist  plaintiff  in  the  cause 
in  carrying  on  the  litigation,  nor 
that  such  plaintiff  was  so  financially 
exhausted  by  the  litigation  that,  but 
for  the  assignment,  no  further  action 
would  have  been  taken  to  obtain  or 
enforce  a  final  judgment,  neither  of 
which  facts  raises  any  equities  In 
favor  of  defendants,  or  renders  the 
enforcement  of  the  judgment  un- 
conscionable. Jalm  V.  Champagne 
Lumber  Co.,  167  Fed.  407  [aff  168 
Fed.  610.  93  CCA  582]. 

70.  Jahn  v.  Champagne  Lumber 
Co.,  157  Fed.  407  [aff  168  Fed.  610,  93 
CCA  532]. 

[a]  ZUnatratioib— An  averment  In 
the  answer  In  such  suit  that  the 
Judgment  against  the  corporation 
was  procured  by  means  of  the  per- 
jured testimony  of  plaintiff  therein 
does  not  state  a  defense,  such  aver- 
ment of  perjury  being  merely  a  con- 
clusion of  law»  and,  if  true,  having  no 
relation  to  any  extrinsic  or  collateral 
fraud  for  which  alone  a  court  of 
equity  could  enjoin  the  collection  of 
the  judgment  even  In  a  direct  pro- 
ceeding therefor.  Jahn  v.  Champagne 
Lumber  Co..  167  Fed.  407  [aff  188  Fed. 
610     93   CCA  532]. 

71.  fii  salt  by  receiver  or  tnurtea 
see  Infra  J  1721. 

72.  U.  S.— Ogllvle  V.  Knox  Ins. 
Co.,  22  How.  380.  16  L.  ed.  349;  Ross- 
Meehan  Brake-Shoe  Fdy.  Co.  v.  South- 
em  Malleable  Iron  Co.,  72  Fed.  967 
[rev  on  other  grounds  79  Fed.  10,  24 
CCA  426,  38  LRA  6161:  Upton  v. 
Hausbrough,  28  F.  Cas.  No.  16,801,  3 
Blss.  417. 

Conn. — Litchfield  Bank  ▼.  Church, 
29  Conn.  137. 

Ga.— Wilkes  v.  Knight.  142  Ga.  468, 
83  SB  89;  Howard  v.  Glenn,  86  Ga. 
238,  11  SE  610,  21  AmSR  156;  Cos- 
mopolitan L.  Tns.  Co.  V.  Sheats,  20 
Ga.  A.  622,  93  SB  607. 

Ida. — Meholln  v.  Carlson,  17  Ida. 
742,   107    P    756,   134    AmSR   286. 

111. — ^Woman's  Temperance  Bldg. 
Assoc.    V.    Mutual    Reserve   Contract 


Co.,  161  111.  A,  370,  371;  Woman's  Tem- 
perance Bldg.  Aasoc.  V.  Devore,  160 
111.  A.  163. 

lad. — Reeder  ▼.  Maranda,  66  Ind. 
486. 

Ky. — Tanner  v.  Nichola,  80  SW  225. 
25    KyL   2191. 

Mass. — Farmers',  etc..  Bank  v. 
Jenks,  7  Mete.  592. 

Mich.— -Btaaell  v.  Heath,  S8  Mlcta. 
472,  67  NW  685;  Duflleld  v.  B.  T. 
Barnum  Wire.  etc..  Worlcs,  64  Mlcli. 
293,   81   NW  810. 

Minn. — ^Bartlett  v.  Stephens,  1S7 
Minn.  213,  163  NW  288:  Wood  Har- 
vester V.  Jefferson,  71  Minn.  <67,  74 
NW  149.  \ 

Miss. — Saffold  V.  Barnes,  39  Miss. 
399. 

Nev. — ^Ross  ▼.  Gold  HlII  Bank,  20 
Nev.  191.  19  P  248. 

N.  Y. — Moosbrugger  v.  Walsh,  89 
Hun  664,  35  NYS  660;  McDowall  v. 
Sheehan,  13  NYS  386  [app  dism  129 
N.  Y.  200.  29  NB  299];  Brlggs  v. 
Comwell,  9  Daly  486,  11  NYWElylMs 
382 

6b. — ^PainesviUe  Nat  Bank  v.  Klne 
Varnish  Co.,  8  Oh.  Cir.  Ct.  563,  4 
Oh.  CIr.  Dec.  511;  Ryan  v.  Miami  Val- 
ley R.  Co.,  6  Oh.  Dec  (Reprint) 
1071,  10  AmLRee  263. 

Or. — Morgan  v.  Ruble,  81  Or.  •41, 
160  P  548. 

Tex. — Mathis  v.  Pridham,  1  Tex. 
Civ.  A.  68,  20  SW  1016. 

Wash. — Gordon  v.  Cummlngs,  78 
Wash.  616,  189  P  489;  Cox  v.  DIclcIe. 
48  Wash.  264,  93  P  62).  See  Sllvain 
V.  Benson,  83  Wash.  271,  146  P  175 
(holding  that,  where  subscriptions  to 
corporate  stock  were  not  Induced  by 
fraudulent  representations,  the  fact 
that  certificates  Issued  were  sur- 
rendered because  the  full  amount  of 
the  stock  was  not  subscribed  did  not 
relieve  the  stockholders  from  liabil- 
ity on  the  ground  of  fraud). 

[a]  ninstration.— Defendants  can- 
not set  up,  as  a  defenset  that  tli«y 
were  Induced  to  subscribe  by  reason 
of  false  representations  that  the  pro- 
posed corporation  was  to  l>e  a  branch 
of  another  corporation,  and  was  to 
be  located  In  a  certain  city,  where 
the  subscription  showed  that  it  "cvas 
not  to  be  a  branch  corporation,  it  vras 
not  alleged  that  the  stock  was  worth 
less  than  It  would  have  been  had 
such  representations  been  true,  and 
the  other  stockholders  were  not 
shown  to  be  privy  to  such  represen- 
tations. Wood  Harvester  v.  JelTer- 
son.   71  Minn.  387,  74  NW  149. 

[b]  BstoppsL — "Although  a  sub- 
scriber becomes  a  shareholder  In  con- 
sequence of  frauds  practiced  upon 
him  by  the  corporation,  he  is  never- 
theless estopped  as  against  creditors 
to  deny  that  he  is  a  shareholder.  If. 
at  the  time  the  rights  of  creditors 
accrued,  he  voluntarily  occupied  and 
was  accorded  the  rights  appertalnlnir 
to  that  relation."  Bartlett  v.  Stephens. 
137  Minn.   213,  216,  163  NW  288. 


For  later  cases, derelopments  and  oluuiges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nnmbar. 
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§§  1716-1719] 


CORPORATIONS 


[14  C.J.I    1097 


that  his  equity  to  rescind  is  superior  to  the  rights 
of  the  creditors  of  the  oorporation/'  or  unless  he 
repudiates  his  subsoription  contract  within  a  rea- 
sonable time  after  the  discovery  of  the  fraud.^^ 

[i  1717]  CO.  DefectiTe  Incorporation  or  Organ- 
ization; Dissolution.^'  It  is  no  defense  to  a  stock- 
holder's liability  for  his  unpaid  subscription  that 
the  corporation  was  irreg^nlarly  organized,^'  or  or- 
ganized for  an  illegal' purpose,"  or  has  been  dis- 
solved.'* 

[i  1718]  dd.  Invalidity  of  Issne  of  Stock.'*  It 
is  no  defense  to  a  stockholder's  liability  for  unpaid 
subscriptions,  as  against  corporate  creditors,  that 
there  were  informalities  in  the  issue  of  the  stock 
if  the  corporation  had  the  power  to  issue  it,*"  al- 
though defendant  may  show  that  the  stock  is  void 
as  having  been  issued  in  excess  of  the  limit  imposed 
by  the  charter," 

[i  1719]  (b)  To  Additional  Statutory  Liabil- 
ity^^— aa.  In  OonoraL  Except  in  so  far  as  pre- 
cluded by  a  judgment  against  the  corporation,** 
where'  stockholders  are  sued  upon  their  statutory 
liability  alone,  by  corporate  creditors,  they  may  in- 
terpose any  defense  that  the  corporation  could,** 
and  may  set  up  defenses  that  are  personal  and  pe- 
culiar to  the  stockholders  and  which  the  corporation 
could  not,  plead,*°  although  it  has  been  held  that, 
where  plaibtiS  has  not  reduced  his  claim  to  judg- 
ment against  the  corporation,  the  stockholders  can 


interpose  only  such  defenses  as  are  available  to  the 
corporation,**  and  that,  where  the  liability  of  stock- 
holders depends  upon  the  liability  of  the  corpora- 
tion, they  cannot  set  up  a  defense  which  the  cor- 
poration is  estopped  from  setting  up.*'  In  an  action 
upon  the  stockholder's  liability,  each  creditor's 
claim  is  distinct,  and  a  bar  to  one  is  no  bar  to  the 
action  by  another,**  and  a  defense  personal  to  one 
stockholder  cannot  be  set  up  by  another;**  nor  can 
a  defense  be  set  up  which  is  a  mere  sham  and  ir- 
relevant.** 

Particnlar  defenses.  Subject  to  the  above  rules, 
defendant  may  set  up,  as  a  defense  to  such  an  ac- 
tion, that  he  has  paid  the  debt;*^  that  he  has  not 
been  a  stockholder,  or  that  he  was  not  a  stockholder 
within  the  period  when,  by  operation  of  the  statute, 
liability  attached  to  the  stockholders  for  the  partic- 
ular debt;**  or  that  it  was  orally  agreed,  in  con- 
nection with  the  written  contract  under  which  the 
corporate  indebtedness  was  created,  that  there 
should  be  no  statutory  liability  on  the  part  of  the 
stockholders.*'  Where  the  creditor  has  other  se- 
curity of  the  corporation,  the  stockholders  may  in- 
sist upon  a  proper  application  of  such  security  to 
the  payment  of  the  corporate  debt  before  they  can 
be  called  upon.**  Where  a  stockholder's  liability 
applies,  not  only  to  such  as  appear  by  the  corporate 
books  to  be  such,  but  to  every  equitable  owner  of 
the  stock,  a  stockholder  who  is  sued  on  a  statutory 


73.  Farmers'  State  Bank  v.  E}in- 
pey,  36  S.  D.  1«7.  150  I4W  936.  See 
senerally   supra   9   872. 

74.  See  supra  i  872. 

75.  See  generally  supra  S  79S. 
In  Bolt: 

By  receiver  or  trustee  see  infra  S  1721. 
For  additional  statutory  liability  see 
Infra  S  1719. 

76.  U.  S. — Upton  v.  Hansbrough, 
28  F.  Cas.  No.  16,801,  3  Blss.  417. 

Ga. — Torras  v.  Raebum,  108  Oa. 
S46,  88  SB  989;  Beck  v.  Henderson,  76 
Oa.  360. 

III. — McCarthy  ▼.  Lavasohe,  89  IlL 
270,  31  AmR  83. 

Ind. — Atherton  v.  Sutrar  Creel:,  etc., 
Tiirnp.  Co.,  67  Ind.  334. 

Ho. — Wells  v.  Thompson  Hfgr.  Go., 
64  Mo.  A.  41. 

N.  T. — Methodist  Bplscopal  Union 
Church  V.  Pickett,  19  N.  T.  482. 

Wash. — Cox  V.  Dickie,  48  Wash. 
264,   93  P  523. 

[a]  XrreffnlaTlty  after  eleotion  of 
dJreetonk — ^A  suit  by  a  company  to 
collect  original  stock  subscriptions 
cannot  be  defended  on  the  ground  of 
any  Irregularity  in,  or  occurring 
after,  the  election  of  its  directors,  al- 
though such  irregularity  might  be 
ground  for  quo  warranto  proceedings. 
Atherton  v.  Sugar  Creek,  etc.,  Turnp. 
Co„  67  Ind.  834. 

■■toTipel  to  an«rt  ttttgtOaaltUM 
g«n«raUy  see  supra  t  260. 

77.  Auglr  V.  Ryan,  88  Minn.  878, 
<6  NW  640:  Cardweil  v.  Kelly,  96 
Ta.  670.  28  SB  963,  40  LRA  240. 

fa]  nt*  niliMrlbMF  ia  MtoppeA 
from  denying  the  legality  of  the  ob- 
ject of  the  corporation,  where  the 
aubscrlption  is  lawful  on  Its  face. 
Cardweil  v.  Kelly,  96  Va.  570,  28  SB 
953.   40  LRA  340. 

78.  m. — ^Morgan  County  v. 
Thomas,  76  IlL  120. 

Tnd.— Blsh  V.  Bradford.  17  Ind   490. 

La.— Cucullu  V.  Union  Ins.  Co.,  2 
Rob.  673. 

Miss. — Lewis  y.  Robertson,  21 
Miss.   558. 

Oh. — Rowland  ▼.  Header  Furniture 
Co.,  38  Oh.  St  269. 

UahUlty  aM«r  Olssolntloii  see 
suvra  Ll»18. 

79.  Validity  of  Issue  of  stock  r*a- 
•iBlly  see  supra  f9  557-656. 

80.  U.  S.— Pullman  v.  Unton.  96 
XT.  S.  828.  2.4  L.  ed.  818;  Chubb  v. 
Upton,  96  U.  S.  666.  24  L.  ed.  523 :  Up- 
ton V.  Trlbilcock,  91  U.  S.  46.  28  L. 
«d.  201;  Upton  v.  Jackson,  88  F.  Cas. 


No.  16.802,  1  Plipp.  413. 

Del.— Du  Pont  v.  Ball.  106  A  89; 
John  W.  Cooney  Co.  v.  Arlington 
Hotel  Co..  101  A  879. 

111. — Jewell  V.  Rock  River  Pai>er 
Co.,  101   111.  67. 

La. — Dllzell  Engineering,  etc.,  Co. 
v.  Lehmann,  120  La.  278,  46  S  188. 

N.  y. — Veeder  v.  Mudgett,  95  N.  Y. 
296;  Sheldon  Hat  Blocking  Co.  v. 
Etchemeyer  Hat  Blocking  Mach.  Co., 
90  N.  Y.  807;  Kent  v.  Quicksilver  Mln. 
Co.,  78  N.  Y.  169;  Aspinwalj  v.  Sacchl, 
67  N.  Y.  831;  Buffalo,  etc..  R.  Co.  v. 
Cary,  26  N.  Y.  75;  Eaton  v.  Aspinwall, 
19  N.  Y.  119. 

Oh. — Clarke  v,  Thomas,  34  Oh.  St. 
46. 

[a]  Bole  appllsd. — (1)  Although 
the  statute  provides  that  at  no  time 
shall  the  total  amount  of  the  pre- 
ferred stock  exceed  two  thirds  of  the 
actual  capital  paid  in  cash  or  prop- 
erty, it  Is  no  defense  to  liability  for 
unpaid  preferred  stock  that  the  issue 
of  preferred  stock  was  void  and  not 
assessable  for  debts  of  the  company, 
because  the  common  stock  was  not 
paid  for  in  cash,  tlnce  creditors  may 
assume  that  the  luir  value  of  common 
stock  has  been  paid,  so  that  the 
words  of  the  statute  "actual  capital 
paid  In  cash  or  property"  mean,  as  to 
creditors,  the  par  value  of  the  com- 
mon stock  issued.  Du  Pont  v.  Ball, 
(Del.)  106  A  89  (Gen.  Corp.  L.  [22 
Del.  L.  c  8941);  John  W.  Cooney  Co. 
v.  Arlington  Hotel  Co^  (Del.)  lOl^A 
879.  (2)  Under  La.  Const  art  266, 
shares  of  the  stock  of  a  corporation 
Issued  without  value  received  are 
null,  but  the  persons  to  whom  the 
stock  is  Issued  cannot  invoke  such 
nullity  to  escape  liability  to  the  cred- 
itors of  the  corporation  for  the  face 
value  of  the. stock.  Dllzell  Engineer- 
ing, etc..  Co.  v.  Lebmann,  120  La.  273, 
46  S  138. 

81.  Scovllt  V.  Thayer,  lOS  V.  S. 
148,  26  L.  ed.  968;  <3Iark  v.  Turner,  78 
Oa.  1;  Kampman  v.  Tarver.  87  Tex. 
491.  29  SW  768. 

83.  la  suit  by  T«e«tv«r  os  tmstee 
see  Infra  5  1721. 

83.  See  supra  58  1662-1872. 

84.  Zane-  v.  Wyant,  26  C!olo.  551, 
56  P  565.  71  AmSR  145. 

8B.  Cole  V.  Hilt.  36  Me.  28;  Close 
V.  Potter.  155  N.  Y.  145.  49  NB  686; 
Hardman  v.  Cincinnati,  etc.,  R.  Co.. 
10  Oh.  Dec.  (Reprint)  67,  18  CmcLBul 
264. 

[a]    SUnstratton. — ^An     action     to 


to  charge  a  stockholder  for  a  debt 
represented  bv  a  promissory  note  is 
not  governed  by  the  rules  controlling 
commercial  paper;  and  the  fact  that 
plaintiff  is  a  bona  fide  holder  of  such 
note  before  maturity  does  not  pre- 
vent defendant  from  setting  up  de- 
fenses to  the  note  of  which  the  cor- 
poration could  not  avail  Itself.  Close 
V.  Potter.  156  N.  Y.  145.  49  NE  686. 

se.  Railroad  Co.  v.  Smith,  48  Oh. 
St   219,  31   NE  743. 

87.  Blair  v.  Kingston  Mfg.  Co.,  64 
Pa.  Super.  606. 

88.  Hardman  v.  Cincinnati,  etc.,  R. 
Co.,  9  Oh.  Dec.  (Reprint)  678,  15 
ClncLBul  164. 

[a]  A  flaal  daoree  entered  in  an 
action  brought  by  a  creditor  of  an 
Insolvent  corporation  against  the 
stockholders  to  enforce  their  stat- 
utory liability  for  the  payment  of 
corporate  debts  does  not  bar  the 
right  of  a  creditor  who  was  not  made 
a  party,  or  given  an  opportunity  to 
become  a  party,  to  such  action,  from 
maintaining  a  subsequent  action  of 
the  same  nature  and  againsit  the 
same  parties.  Hamilton  v.  Home 
Ins.  Co.,  3  Oh.  Dec.  (Reprint)  389,  1 
ObNP  329. 

89.  Hallett  v.  Metropolitan  Mes- 
senger COu  69  App.  DIv.  258,  74  NY3 
639,  32  NYClvProc  346  tmod  86  Misc. 
669,  72  NYS  3701. 

[a]  Slnstratlon. — The  fact  that 
certain  stock  remains  in  the  stock 
book  is  no  defense  as  to  other  stock- 
holders whose  stock  was  regularly 
issued.  Hallett  v.  Metropolitan  Mes- 
senger Co.,  69  App.  Dlv.  268,  74  NYS 
689,  32  NYClvProc  346  tmod  36  Misc. 
669,   72  NYS  370]. 

90.  Collins  V.  Suau,  80  N.  Y. 
Super.  623. 

[a]  ninstratlon^— In  an  action  by 
a  corporate  creditor  against  a  stock- 
holder to  recover  on  a  debt,  an 
answer  alleging  that  he  was  Induced 
to  become  a  stockholder  by  a  contract 
made  between  certain  parties  prior 
to  the  Incorporation,  which  was  in- 
tended for  the  benefit  of  the  company, 
but  was  not  complied  with,  consti- 
tutes no  defense.  Collins  v.  Suau,  30 
N.  Y.  Super.   623. 

91.  Sargent  v.  Stetson,  181  Mass. 
371.  63  NE  929.  See  generally  supra 
:  1627. 

93.     Powell  V.  Eldred,  39  Mich.  SS2. 
93.     Brown    v.    Ejastern    Slate    Co., 
184    Mass.    590. 
•4.    Vaughn  v.  Alabama  Nat.  Bank. 
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liability  may  show  that  there  are  sobscriptions  other 
than  those  shown  by  the  corporate  books.'''  It  has 
been  held  that  it  is  no  defense  that  the  transaction 
by  which  defendant  acquired  the  stock  was  illegal;" 
that  a  receiver  has  been  appointed  for  the  corpora- 
tion;'^ that  receivership  proceedings  against  the 
corporation  are  pending;'^  that  the  corporation  has 
some  assets  in  the  hands  of  its  receiver  ;**  that 
plaintiff  has  a  suit  pending  on  the  claim  against 
the  corporation;^  that  plaintiff  made  money  on  the 
purchase  of  land  at  an  execution  sale  based  on  a 
judgment  against  the  corporation,*  or  holds  personal 
property  of  the  corporation  as  a  pledge  for  its  in- 
debtedness,' or  compromised  his  claim  before  he 
obtained  judgment,  where  it  does  not  appear  that  he 
was  paid  in  accordance  with  the  settlement;*  that 
plaintiff  compromised  with  other  stockholders, 
where  it  does  not  increase  defendant's  liability;' 
that  plaintiff  offered  to  compromise  with  defendant, 
which  offer  was  refused;"  that  large  costs  might  be 
incurred  in  collecting  the  judgment;^  that  a  former 
corporation,  the  business  and  assets  of  which  the 
present  corporation  took  over,  new  stock  being  is- 
sued for  surrendered  stock,  was  not  properly  dis- 
solved;' that  the  president  of  the  corporation  failed 
to  keep  a  full  and  correct  account  of  the  transac- 
tions and  to  prepare  and  snbmil  a  full  and  true 
statement  of  the  corporation's  affairs  at  its  annual 
meeting;*  that  the  corporate  trustees  gave  their 
notes  for  the  corporate  debt  upon  the  understanding 
that  collections  from  the  stockholders  should  be 
paid  to  the  trustees;^"  or  that  one  of  the  defendant 
stockholders  is  also  a  stockholder  in  a  creditor  cor- 
poration which  is  suing  to  enj^orce  the  stockholders' 
iiability.^^  It  is  no  defense  to  one  of  several  defend- 
ants that  he  has  paid  some  of  the  creditors  other 


14t  Ala.  S72,  42  S  84,  6  AnnCas  665. 

•B.  Hushes  Mfg.,  etc,  Co.  ▼.  Wil- 
cox, 16  Cal.  A.  22,  lOg  P  871. 

95.  Vauehn  v.'  Alabama  Nat.  Bank, 
143  Ala.  572,  42  S  «4,  6  AnnCas  .666: 
Olson  V.  Warroad  Mercantile  Co.,  126 
Minn.  310,  161  NW  713;  Blue  Moun- 
tain Forest  Assoc,  v.  Borrowe,  71  N. 
H.  69,  51  A  670. 

[a]  XUnatratloiis^— (1)  As  against 
a  creilltor  of  the  corporation,  a  stock- 
holder is  estopped  to  set  up,  in  de- 
fense of  his  stockholder's  liability, 
that  he  purchased  the  stock  for  leas 
than  Its  par  value,  and  that  hence  no 
recovery  can  be  had,  owing  to  the 
Illegality  of  the  transaction.  Vaughn 
V.  Alabama  Nat.  Bank.  143  Ala.  672, 
42  S  64,  5  AnnCas  665.  (2)  Where  all 
stockholders  of  a  corporation  ac- 
quiesce for  nearly  five  years  In  its 
receipt  of  stock  of  another  company 
In  payment  for  goods  sold,  neither 
they  nor  the  corporation  In  a  suit  to 
enforce  the  constitutional  liability  of 
stockholders  can  be  heard  to  say  that 
the  transaction  was  ultra  vires.  Ol- 
son V.  Warroad  Mercantile  Co.,  136 
Minn.  310,  161  NW  713. 

•7.     Brown  v.  Trail,  89  Fed.  641. 

[a]  Season  for  ml*.— The  liabil- 
ity of  a  stockholder  In  a  corporation 
under  the  statute  is  in  the  nature  of 
a  suretyship  for  the  benefit  of  a  cred- 
itor availing  himself  of  the  remedy 
therein  prescribed,  and  is  not  an  asset 
of  the  corporation  which  passes  to  a 
receiver;  hence  the  appointment  of  a 
receiver  for  the  corporation  is  no  de- 
tense  to  an  action  by  a  judgment 
creditor  against  a  stockholder,  based 
on  such  statute.  Browh  v.  Trail,  89 
Fed.  641  (ICan.  Oen.  St.  [1889]  c  23 
8   46). 

96.  Western  Pac.  R.  Co.  ▼.  God- 
frey, 166  Cal.  346,  186  P  284,  AnnCas 
19168  826. 

•9.     Piatt  V.  Larter,  $4  Fed.  610. 
1.     Herman  v.  Hecht,  116  Cal.  563, 
46  P  611. 


5.  Vaughn  V.  Alabama  Nat.  Bank, 
143  Ala.  672,  42  S  64,  S  AnnCas  665. 

3.  Sonoma  Valley  Bank  v.  Hill,  59 
Cal.  107. 

4.  Hardman  v.  Cincinnati,  etc.,  R. 
Co.,  9  Oh.  Deo.  (RqprSut)  678,  16  Cine 
LBul  164. 

6.  Hall  V.  Klinck.  26  S.  C.  348,  60 
AmR   505. 

6.  Hall  V.  Klinck,  26  S.  C.  348,  60 
AmR  605. 

7.  Kirkpatrick  v.  Mehalitch,  113 
Mich.  631,11  NW  1077. 

8.  Huey  v.  Patterson,  (CaL  A.)  174 
P  939 

9.  Weber  T.  Fickey,  62  Md.  600. 

10.  Woodruff,  etc..  Iron  Works  v. 
Chittenden,  17  N.  T.  Super.  406. 

11.  Flather  ▼.  EiCOnomy  Slugging 
Mach.  Co.,  71  N.  H.  398,  52  A  454. 

IS.  Burnap  v.  Haskins  Steam-Bn- 
gine  Co.,  127  Mass.  686. 

13.  Ingalls  V.  Cole,  47  Me.  630. 

14.  Xn    suit: 
By  receiver  or  trustee  see  infra  S 1721. 
For    unpaid    subscription    see    supra 

IB.    Fla. — Humphreys  v.  Drew,  69 

Fla.  295.  52  S  362. 

Qa. — McDougald  v.  Lane,  18  Oa. 
444. 

Md. — ^Booth  V.  Campbell,  37  Md. 
522. 

Mass. — Bearse  v.  Mabie,  198  Mass. 
451,  84   NB  1016. 

N.  H. — Ossipee  Hosiery,  etc.,  Mfg. 
Co.  v.  Canney,  64  N.  H.  296. 

N.  Y.— Abbott  V.  Asplnwall,  26 
Barb.   202. 

Oh. — Ryan  v.  Miami  Valley  R.  Co., 
6  Oh.  Dec.  (Reprint)  1071,  10  AmU 
Rec  263. 

Pa. — McHose  v.  Wheeler,  45  Pa.  32. 

[a]  Season  for  mle^— A  stock- 
holder. In  an  action  against  him  for 
a  debt  of  the  company,  cannot  plead 
that  the  corporation  was  Irresularly 
or  illegally  organized,  since  his  lia- 
bility is  an  incident  to  the  liability  of 
the  corporation,  and  the  corporation 


sums  doe  them  and  has  a  claim  for  contribution 
upon  the  other  defendants.^' 

Priority  of  creditors.  The  fact  that  one  creditor 
has  obtained  priority  of  right  in  the  individual 
liability  of  a  stockholder  by  the  institution  of  legal 
proceedings  is  not  a  defense  to  a  suit  by  another 
creditor,  without  evidence  that  the  liability  of  the 
stockholder  has  been  legally  established  without 
fraud  to  an  amount  which  exhausts  it." 

[$  1720]  bb.  Defective  Incorporation  or  Or- 
l^mization;  Dissolution.'*  A  stockholder  who  is  sued 
by  a  corporate  creditor  upon  his  statutory  liability 
cannot  plead  as  a  defense  defects  or  irregularities 
in  the  organization  of  the  corporation,''  or  that  it 
commenced  business  before  the  required  amount  of 
its  capital  stock  had  been  subscribed  for  in  cash;'* 
that  it  was  not  incorporated  for  the  purposes  set 
forth  in  the  subscription  agreement;''  that  it  was 
dissolved;"  or  that  defendant  was  not  a  stockhold- 
er, because  no  by-law  was  ever  adopted  authorizing' 
the  issuing  of  shared  before  they  were  paid  for.'* 
When  persons  organize  as  an  association,  assuming 
to  be,  and  acting  together  as,  a  corporation,  without 
any  color  of  a  franchise,  a  member  of  such  organi- 
zation cannot  escape  responsibility  on  the  ground 
that  he  does  not  appear  as  a  subscriber  to  the  stock 
of  the  concern.*® 

[$  1721]  (c)  In  S«it  by  Beceiver  or  Trustee. 
The  stockholders  cannot  interpose  any  defenses  in 
an  insolvency  suit  against  the  corporation  that  the 
corporation  itself  cannot  set  up,"  but  they  may  in- 
terpose personal  defenses  to  their  liability  in  a  suit 
brought  by  the  receiver  to  collect  assessments  levied 
against  them."  In  a  suit  by  a  receiver  or  trustee 
in  insolvency  to  recover  unpaid  subscriptions,  de- 
fendant may  set  up  the  defense  that  he  is  not  and 

would  be  estopped  from  setting  up 
such  plea.  McDougald  V.  Lane,  18  G&. 
444. 

[b]  niastmtlons^— (1)  The  failure 
to  pay  in  the  capital  stock  of  a  cor- 
poration within  the  time  prescribed 
by  law  subjects  the  corporation  to 
proceedings  for  a  dissolution,  but  has 
no  application  to  the  defense  of  an 
Individual  stockholder  sued  for  the 
recovery  of  a  debt  of  the  corporation. 
Booth  V.  Campbell,  37  Md.  522.  (2) 
Under  a  statute  which  prohibits  the 
transaction  of  any  business  by  a  cor- 
poration until  certain  requirements 
have  been  complied  with,  and  provides 
that,  if  any  corporation  shall  tran- 
sact business  before  complying  with 
such  requirements,  its  incorporators 
and  stockholders  shall  be  personally 
liable  for  the  corporate  debts  as  if 
they  were  members  of  a  general  part- 
nership, the  fact  that  creditors  ex- 
tend credit  to  a  concern  as  a  corpora- 
tion does  not  estop  them  from  en- 
forcing the  personal  liability  of  the 
stockholders  for  failure  to  comply 
with  such  statute.  Humphreys  v. 
Drew,  59  Fla.  295,  52  S  362,  (Gen. 
St.  [1906]  S  2652). 

16.  Maine  Trust,  etc.,  Co.  v.  South- 
em  Li.  &  T.  Co.,  92  Me.  444.  43  A  24; 
Albright  V.  Texas,  etc.,  R,  Co.,  8  N. 
M.  422,  42  P  73;  QeOTge  Irish  Paper 
Corp.  V.  White,  91  Misc.  261,  164 
NTS  778. 

17.  Walter  v.  Merced  Academy  As- 
soc. 126   Cal.  582,  59  P  136. 

18.  Sleeper  v.  Goodwin,  87  Wis. 
677.  31  NW  386. 

19.  Bearse  v.  Mable,  198  Mass. 
451.  84  NB  1016. 

30.  Abbott  V.  Omaha  Smelting, 
etc.,  Co„  4  Nebr.  416. 

31.  Cumberland  Lumber  (3o.  v. 
Clinton  Hill  Lumber  Co.,  64  N.  J.  Bq. 
521,  64  A   452. 

33.  Great  Western  Tel.  Co.  r. 
Purdy,  162  U.  S.  329,  16  SCt  810,  4ft 
L.  ed.  986;  McDermott  v.*  Woodhouae, 
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never  has  been  a  snbseriber;**  that  bis  subscription 
has  been  paid  in  fnll;'*  that  his  liability  thereon  has 
been  extinguished^'  or  released  ;^^  that  he  has  ob- 
tained a  discharge  iy  bankruptcy  proceedings;'' 
that  a  valid  call  for  unpaid  subscriptions  has  not 
been  made;^'  that  the  corporation,  while  in  con' 
templation  of  insolvency,  made  divers  preferences 
to  its  creditors,  thus  rendering  a  statute  under  which 
the  proceeding  is  brought  inapplicable,**  or  that  the 
cause  of  action  is  barred  by  the  statute  of  limita- 
tions.*** On  the  other  hand,  it  is  not  a  defense  to  a 
stockholder's  liability  on  unpaid  subscriptions  or 
assessments  that  there  are  other  stockholders  who 
are  more  delinquent  than  defendant;*^  that  defend- 
ant's subscription  was  procured  by  fraud;'*  that 
there  were  defects  and  irregrnlarities  in  the  organi- 
zation'' or  in  the  subscription  to  stock;**  that  the 
corporate  oflScers  and  agents  had  wasted  assets, 
and  sums  due  from  them  and  nnaecounted  for  were 
more  than  sufficient  to  catisfy  corporate  debts;" 
that  the  receiver  and  ofBcers  of  the  corporation  had 

87  N.  J.  Eq.  616,  101  A  375  [rev  87 
N.  J.  Eki.  124.  99  A  108];  Cumberland 
Lumber  Co.  v.  Clinton  Hill  Lumber 
Co.,  64  N.  J.  Eq.  521,  54  A  462. 

33.  Oarrlgue  v.  Amott,  80  III.  A. 
24;  Elliott  V.  Ashby,  104  Va.  716,  52 
BE  383. 

[a]  Knla  appUad. — ^A  statute  pro- 
viding that  all  suits  or  motions  for 
the  recovery  of  unpaid  subscriptions 
to  .the  stock  of  Joint-stock  companies 
shall  be  brought  in  the  courts  of  com- 
mon law  of  the  commonwealth,  and 
they  shall  have  exclusive  Jurisdiction 
to  determine  all  questions  involving 
the  validity  of  each  subscription,  but 
it  shall  not  be  construed  to  deprive 
tl)e  chancery  courts  of  the  power  to 
settle  the  affairs  of  an  insolvent  cor- 
poration, on  motion  by  a  receiver  of 
an  insolvent  corporation  for  Judg- 
ment against  a  subscriber  to  its  stock, 
defendant  may  make  any  defense  In- 
volving the  validity  of  his  subscrip- 
tion. Elliott  V.  Ashby,  104  Va.  716, 
62  SB  383. 

34.  Oreat  Western  Tel.  Co.  v. 
Purdy,  162  tT.  S.  329,  18  SCt  810,  40 
li.  ed.  986;  New  Haven  Trust  Co.  v. 
Nelson.  73  Conn.  477,  47  A  753:  Gar- 
rigue  V.  Amott,  80  111.  A  24;  Oalney 
V.  Gilson,  149  Ind.  68,  48  NE  633, 


ta]  V»7in«iit  iB  «v«rvaI««A  prop- 
•rty.— An  action  at  law  cannot  be 
maintained  by  the  receiver  of  a  cor- 
poration to  collect,  as  unpaid  sub- 
scriptions, the  difCerence  between 
what  Is  claimed  to  be  the  actual  value 
of  property  given  by  certain  sub- 
scribers, and  received  by  the  corpora- 
tion In  payment  of  their  subscrip- 
tions, and  the  amount  of  their  sub- 
scriptions, where  there  was  no  fraud, 
and  the  property,  although  over- 
valued, was  such  as  the  corporation 
required  for  the  purpose  oi  its  le- 
gitimate business.  Coffin  v.  Rans- 
dell.  110  Ind.  417,  11  NE  20. 

[b]  Oompnmlaed  amoiuit,— It  is 
a  good  defense  to  an  action  by  the  re- 
ceiver against  a  stockholder  .for  a 
balance  claimed  to  be  due  on  his 
stock  that,  after  the  time  limited 
for  payment  under  the  call  of  the 
directors,  the  stockholders  and  the 
corporation,  then  a  going  concern, 
being  in  dispute  over  the  amount  due 
on  the  stock,  both  surrendered  part 
of  their  claim,  and  he  made  a  pay- 
ment to  it  of  a  certain  sum  on  agree- 
ment that  it  was  to  be  in  full  of  all 
claims  on  the  stock,  such  a  com- 
promise being  good  against  cred- 
itors of  the  corporation.  New  Haven 
Trust  Co.  V.  Nelson,  73  Conn.  477,  47 
A  753. 

3S.  Republic  Ii.  Ins.  Co.  v.  Swi- 
gert,  186  111.  160,  26  NE  680,  12  LRA 
328;   Haynes  v.  Kent,  8  La.  Ann.  132. 

[al  ninstratlon. — A  stockholder 
sued  by  the  liquidator  of  an  insolvent 
corporation  for  his  subscription,  to 
pay  bonds  and  coupons  of  a  series, 
for  which  his  stock  mortgage  is 
pledged,'  may  plead  in  compensation 


bonds  and  coupons  of  the  same  series 
which  he  holds  himself.  Haynes  v. 
Kent,  8   La.  Ann.  132. 

36.  Oreat  Western  Tel.  Co.  v. 
Purdy,  162  U^S.  329,  1,6  SCt  810,  40 
L.  ed.   986. 

37.  Morrison  v.  Savage,  66  Md. 
142  (holding  that  this  is  so  although 
U.  S.  Rev.  St.  {  6117  provides  that 
"no  debt  created  by  fraud  or  em- 
bezzlement of  the  bankrupt,  or  by 
his  defalcation  as  a  public  officer, 
or  while  acting  in  any  fiduciary  char- 
acter, shall  be  discharged  by  proceed- 
ings in  bankruptcy"). 

38.  Williams  V.  Walters,  97  Md. 
113.  64  A  767.  _ 

39.  Cuykendall  v.  Hood,  88  N.  T. 
129,  16   NYWklyDig   183. 

30.  Great  Western  Tel.  Co.  v. 
Purdy,  162  U.  S.  829,  16  SCt  810,  40 
L.  ed.  986. 

Xdmltetloiia  KoiS.  ImIim  genandly 
see  infra  iS  1724-1727. 

31.  Mann  v.  Pentz,  2  Sandf.  Ch. 
257  [rev  on  other  grounds  3  N.  T.  416]. 

33.  Conn. — Fish  v.  Smith,  73  Conn. 
m,  47  A  711,  84  AmSR  161. 

Ga, — Cosmopolitan  L.  Ins.  Co.  v. 
Sheats,  20  Oa.  A.  622,  93  SE  607. 

Ida. — Meholin  v.  Carlson,  17  Ida. 
742.  107  P  756,  134  AmSR  286. 

N.  T. — Regener  v.  Hubbard.  66  NYS 
173  [afr  40  App.  Dlv.  369,  67  NTS  1018 
(air  167  N.  Y.  301,  60  NE  633)1;  Rug- 

61es  V.  Brock,  6  Hun  164;  Olcott  v. 
handler,  1  NTCltyCtSuppl  80. 

Wash. — Cox  v.  Dickie,  48  Wash.  264, 
98  P  523. 

See  generally  supra  }  1716. 

[a]  ninstratlons^— (1)  It  is  no  de- 
fense to  a  call  for  payment  of  unpaid 
subscriptions,  made  by  order  of  court 
on  the  insolvency  of  a  corporation 
for  the  benefit  of  creditors,  that  de- 
fendant was  assured  by  the  agents  of 
the  company,  when  he  purchased  the 
stock,  that  there  was  nothing  more  to 
be  paid  on  them,  when  he  had  allowed 
eignt  years  to  pass  in  silence,  not- 
withstanding the  defense  would  have 
been  good  atralnst  a  call  by  the  cor- 
poration. Pish  V.  Smith.  73  Conn. 
377.  47  A  711,  84  AmSR  161.  (2)  In 
an  action  by  the  receiver  of  an  in- 
solvent corporation  to  enforce  pay- 
ment of  a  percentage  of  the  par  value 
of  the  unpaid  stock,  it  is  no  defense  to 
the  stockholders  that  they  were  mis- 
led, and  bought  their  stock  I>elieving 
that  it  was  fully  paid  — that  is,  sub- 
scribed and  nonassessable.  (Gordon  v. 
Cummings,  78  Wash.  616,  139  P  489. 
(3)  The  fraud  of  a  promoter  of  an 
Insurance  corporation  in  inducing  a 
subscription  to  its  stock  furnishes  no 
defense  to  an  action  by  its  receiver 
in  behalf  of  creditors  to  recover  an 
Rssessment  against   such   subscriber, 


Regener  v.  Hubbard.  56  NTS  173  [aff 
40  App.  Dlv.  359,  57  NTS  1018  (aft 
167  N.  T.  801,  60  NE  633)] 


33.     Conn. — Litchfield        Bank       ▼. 
Church.  29  Conn.  187. 
Qa. — ^Walters  ▼.   Porter,  S  Gku  ▲. 


been  guilty  of  fraudulent  acts;**  thai  the  receiver 

had  collected  in  part  from  some  subscribers  under 
compromises,  where  such  compromises  were  made  in 
good  faith;"  that  the  corporation  had  abandoned 
its  business,  either  before  or  after  the  commence- 
ment of  the  action,  where  it  is  indebted  to  more  than 
the  amount  of  the  subscription;"  that  the  transac- 
tion by  which  defendant  acquired  the  stock  was 
illegal;'*  that  the  directors,  who  purchased  the  as- 
sets from  the  receiver,  have  agreed  to  account  only 
for  the  assets  remaining  after  reimbursement  for 
advances,  to  the  stock  subscribers  who  have  fully 
paid  up;'*"  that  ihe  coart  had  made  no  call  on  the 
subscribers,  where  defendant  had  previously  refused 
to  pay  anything  on  the  ground  that  he  was  in  no  way 
liable,*'  or  that  the  trustee  had  obtained  an  order 
of  court  permitting,  him  to  compromise  with  stock- 
holders who  within  a  g^iven  time  should  pay  a  cer- 
tain per  cent  of  the  call  assessed  in  the  original 
decree;*^  and  defendant  cannot  show  an  agreement 
between  himself  and  other  incorporators  that  he 

78,   69   SB   452. 

Pa. — Philadelphia,  eta,  SS.  Co.  v. 
Soefflng,  59  Pa.  Super.  429. 

Va.— Cardwell  v.  Kelly,  96  Va.  670. 
28    SE    963,    40   LRA    240. 

Wash. — Silvain  v.  Benson,  88 
Wash.  271,  145  P  176. 

See  generally  supra  8!  1717,  1720. 

.[a]  nisstratiOB. — ^Where  the  or- 
gaiilzers  of  a  corporation  proceeded 
to  transact  business  in  its  name  be- 
fore the  minimum  capital  stock  had 
been  subscribed,  creditors  are  not 
precluded  from  recovering  through 
the  receiver  an  amount  equal  to  such 
minimum  stock  because  the  creditors 
had  contracted  with  the  corporation 
as  such  and  could  not  deny  its  cor- 

? orate  existence.  Walters  v.  Porter, 
Ga.  A  73,  59  SE  452. 
[b]  OWeot  of  oorporatlon. — (1)  In 
an  action  by  a  receiver  on  a  subscrip- 
tion to  stock,  the  subscriber  is 
estopped  from  denying  the  legality 
of  the  object  of  the  corporation, 
where  the  subscription  is  lawful  on 
its  face,  (^rdwell  v.  Kelly,  96  Va. 
670,  28  SE  953,  40  LRA  240.  (2)  De- 
fendant cannot  set  up  a  defense  that 
the  company  was  incorporated  under 
the  laws  of  another  state,  not  for  the 

fmrpose  of  conducting  any  business 
n  that  state,  but  for  the  purpose  of 
avoiding  the  laws  of  the  local  state. 
Philadelphia,  etc.,  SS.  Co.  y.  Soefflng. 
59  Pa.  Super.   429. 

34.  Allen  v.  Rhodes,  880  Fed.  821, 
144  CCA  463;  Silvain  v.  Benson,  88 
Wash.  271.   146   P  176. 

36.  Preston  v.  Jefters,  (Ky.)  200 
SW  664. 

3&     Stewart  v.  Lay,  46  Iowa  604. 

37.  Brown  v.  Allebach,  166  Fed. 
488  [rev  on  other  grounds  179  Fed. 
88jlOS  OCA  16]. 

38.  Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  T.  294. 

39.  B'armers',  etc..  Bank  v.  Jenks, 
7  Mete.  692. 

[a]  niMrtratlmu— A  stockholder 
sued  on  a  note  for  stock  subscribed 
cannot  defend  on  the  ground  that  he 
and  the  other  stockholders  gave 
notes  for  the  stock  instead  of  paying 
money  therefor  in  fraud  of  the  law 
of  the  state.  "For  this  fraud  the 
bank  might  have  been  amenable  be- 
fore the  proper  tribunal;  but  it  is 
not  competent  for  the  maker  of  this 
note  to  take  this  objection  to  a  re- 
covery of  the  amount  due  thereon,  in 
an  action  instituted  by  a  receiver  ap- 
pointed by  this  court,  and  represent- 
ing the  creditors  of  the  bank.  It  is 
assets  that  may  well  be  collected  for 
the  purpose  of  discharging  the  debts 
of  the  bank,  or  the  expenses  of  clos- 
ing its  concerns  under  the  orders  of 
the  court."  Farmers',  etc.,  Bank  v. 
Jenks,  7   Mete.    (Mass.)    692,  695. 

40.  Commercl.Trust  Co.  v.  Het- 
tinger, 181  Mo.  A.  338.  168  SW  911. 

41.  Johnston  v.  Allis,  71  Ctonn.  207, 
41  A  816. 

42.  Hambleton   v.   Oleim,   li   Md. 
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was  in  fact  to  take  only  a  portion  of  the  shares  sub- 
seribed.*'  So  also  the  fact  that  there  was  a  mis- 
nomer of  the  corporation,  in  the  proceedings  against 
it  in  "which  the  judgment  under  which  the  receiver 
was  appointed  was  obtained,  constitutes  no  defense, 
where  the  corporation  did  not,  in  such  proceedings, 
appear  and  plead  the  misnomer  in  abatement/*  In 
an  action  by  a  receiver  on  a  stock  assessment, -a  de- 
fense that  defendant  holds  certain  of  the  stock  as 
collateral  security  with  certain  bonds  for  a  loan 
made  by  him  is  demurrable  &s  a  collateral  attack  on 
the  jurisdiction  of  'the  court  making  the  assessment  ;** 
and  where  the  atook  assessed  exceeds  in  amount  the 
stock  issued  as  a  bonus  to  bondholders,  a  defense  that 
all  claims  against  the  corporation  except  those  of 
bondholders  had  been  paid,  and  that  defendant  owned 
no  stock  except  bonus  stock  is  insu£Scient  as  a 
complete  defense,**  although  it  might  be  set  up  as 
a  partial  defense  to  a  de&iite  part  of  the  assess- 
ment.*^ Where  a  receiver  applies  for  an  order 
authorizing  an  assessment  on  stockholders  for  unpaid 
subsoriptions,  the  stockholders  cannot  set  up  as  a 
-defense  that  the  claim  against  the  estate  of  one  of 
the  subscribers  is  barred  .  by  a  decree  of  the 
orphans'  court,**  or  that  the  company  never  became 
a  corporation  de  jure,**  or  a  corporation  de  facto,°° 
or  that  the  agreement  to  incorporate  was  abandoned 
and  the  subscriptions  were  caiiceled  by  the  sub- 
scribers,'^ nor  in  such  proceedings  by  the  receiver 
can  the  final  ascertainment  in  the  insolvency  pro- 
ceedings of  the  amount  of  debts  owing  by  the  com- 
pany be  questioned."*  The  fact  that  all  the  creditors 
of  a  corporation  ^had  been  paid  in  full  is  no  defense 
to  an  action  by  the  receiver   on   notes  given   by 

atl,  30  A  lis. 

43.  Phcenlx  Warehoualne  Co.  v. 
Badeer,  6  Hun  293  [afl  67  N.  T.  294] 
(such  evidence  being  inconsistent 
witli  and  in  oontradlcuon  of  his  sub- 
scriptions). 

466. 
45.     French  v.  Busch,  189  Fed.  480. 
;      46.     French  y.  Busch,  189  Fed.  480. 

47.  French  v.  Busch,  189  Fed.  480. 

48.  Cumberland  -  Lumber  Co.  v. 
Clinton  Hill  Lumber,  etc.,  Co.,  64  N. 
J.  Eq.  517,  54  A  460. 

48.  Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber,  eta,  Co..  64  N. 
J.  £k|.  617,  64  A  450. 

80.  Cumberland  Lumber  Co.  ▼. 
Clinton  Hill  Lumber,  eta,  Co..  44  N. 
J.  Bq.  617,  54  A  460. 

51.  Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber,  etc.,  Co.,  64  N. 
J.  Bq.  617,  64  A  460. 

58.  Cumberland  Lumber  Co.  v. 
Clinton  Hill  Lumber,  etc.,  Co.,  64  N. 
J.  Bq.  617,  64  A  460. 

53.  Pope  V.  Merchants'  Trust  Co., 
118  Tenn.  606,  103  SW  792. 

64.  U.  S.— Hawkins  v.  Olenn,  181 
U.  S.  819,  9  set  789,  88  I  ed.  184; 
French  v.  Busch,  189  Fed.  480;  Robin- 
son V.  Brown,  126  Fed.  429. 

111. — Rand  T.  Mutual  F.  Ins.  Co., 
68    111.   A.    528. 

Nebr. — Commonwealth  Mut  P.  Ins. 
Co.  Y.  Hayden,  60  Nebr.  636,  83  NW 
922     83   AmSH  546. 

N.  J. — McDermott  v.  Woodhouse, 
87  N.  J.  Eq.  616,  101  A  375  [rev  87  N. 
J.  Eq.  124,  99  A  1031 

N.   T.— Kurd  v.  Ti 
272. 

Wash.— Barto  v.  Nix,  16  Wash.  668, 
46  P  1033. 

Oonalnslveness  of  jndsuent  ossess- 
iaf  stockholders  see  supra  s;  1664- 
1672. 

66.  Hurd  V.  Tallman,  60  Barb.  <N. 
T.)  272.  See  Grady  v.  Graham,  64 
Wash.  436,  116  P  1098,  36  LRANS  177 
(holdlnir  that  where  the  court  Axes 
the  amount  recoverable  from  stock- 
holders of  an  Insolvent  corporation  in 
the    hands    of    a    receiver    on    unpaid 


Whittlesey  v.  Frantz,  74  N.  T. 


fallman,  60  Barb. 


subscriptions,  without  notice  to  the 
stockholders,  a  stockholder,  when 
sued  on  his  unpaid  subscription,  may 
question  the  validity  and  amount  of 
the  asserted  debts  of  the  corporation, 
and  is  not  bound  to  pay  the  money 
Into  court,  and  contest  his  liability 
for  the  corporate  debts  in  the  re- 
ceivership proceedinKS). 

56.  Xlmer  ▼.  SoUenberger,  89  Md. 
318,  43  A  SIO. 

67.  Fidelity  Ins.,  eta,  Co.  v. 
Mechanics'  Sav.  Bank,  97  Fed.  297, 
88  CCA  193,  66  LRA  228;  Sargent  v. 
Stetson,  181  Mass.  371,  63  NB  929: 
Broadway  Nat.  Bank  v.  Baker,  176 
Mass.  294,  67  NB  603. 

68.  Irvine  v.  Elliott,  £03  Fed.  82; 
Bank  of  China,  etc.,  v.  Morse,  168  N. 
T.  468,  61  NB  774,  86  AmSR  676,  66 
LRA  139  [aft  44  App.  Div.  436,  61 
NTS  26^. 

[a]  ZDnatratloiia. — (1)  Where  a 
decree  enforcing  double  liability  of 
stockholders  or  an  insolvent  Ohio 
railroad  company  was  rendered  in  a 
domiciliary  action,  nonresident  stock- 
holders not  appearing  nor.  served 
with  process  in  such  proceeding  when 
sued  in  the  state  of  their  residence  to 
enforce  the  Judgment  were  entitled 
to  defend  on  the  ground  that  they 
were  not  stockholders  or  holders  of 
stock  in  the  amount  alleged,  or  that 
they  had  claims  against  the  corpora- 
tion which  they  were  entitled  to  set 
on  against  their  assessment,  or  that 
they  had  other  defenses  personal  to 
themselves.  Irvine  v.  BlUott,  203 
Fed.  82.  (2)  In  an  action  in  New 
York  to  recover  the  amount  unpaid 
on  stock  In  an  Bngllsh  corporation, 
the  illegality  of  the  call  may  be  set 
up  under  Code  Civ.  Proo.  !  507,  pro- 
viding that  defendant  may  set  up  as 
many  defenses  In  his  answer  as  he 
has.  whether  legal  or  equitable.  Bank 
of  China,  etc.  v.  Morse,  168  N.  T.  458, 
61  NE  774,  85  AmSR  676,  56  LRA 
139  [ait  44  App.  Div.  436,  61  NTS 
2681 

69!  Pittsburg  First  Nat.  Bank  v. 
Darlington,   30  Pa.  Super.    302. 

fa]     Bum    »i>pU«<L — In    an    action 


defendants  in  part  payment  for  shaires  of  an 
increased  issue  of  stock  purchased  by  them.'' 

Oonclnaivaness  of  asseflBment.  The  propriety  and 
correctness  of  an  assessment  ordered  by  the  eoort 
appointing  a  receiver  of  an  insolvent  coiporstion 
cannot  be  questioned  in  an  action  by  the  ireceiver  to 
collect  the  assessment,''*  but  the  stockholders  may 
raise  objections  which  go  to  the  jurisdiction  of  the 
trustees  in  insolvency  to  make  any  assessment.'' 

DisafSrming  corporate  contract.  A  stockholder 
who  has  lost  the  right  to  rescind  his  contract  of 
subscription  cannot,  in  an  action  by  a  trustee  of  the 
insolvent  company  to  recover  on  an  unpaid  stock 
subscription,  disaffirm  a  voidable  contract  betwe.)n 
the  company  and  its  directors,  and  defeat  his  lia- 
bility, although  the  suit  is  to  collect  money  with 
which  to  pay  obligations  arising  out  of  the  contract, 
since  the  right  to  disaffirm  such  a  contract  can  be 
exercised  only  by  the  stooliholders  collectively." 

[i  1722}  (d)  When  Sued  in  Ajaotber  State. 
A  defense  which  is  open  to  the  stockholder  under 
the  laws  of  the  home  state  is  available  to  him  when 
sued  in  another  state  ;'^  and  where  a  stockholder 
in  a  foreign  corporation  is  sued  in  the  state  of  his; 
lesidence  he  may  interpose  any  proper  personal 
defense,"  or  that  the .  debt  sued  upon  was  not 
within  the  powers  of  the  corporation  to  contract.'' 

[$1723]  (6)  Jurisdiction  and  Venue.<">  It  has 
been  held  that .  all  the  delinquent  subscribers  may 
be  sued  together  for  their  unpaid  subscriptions  in 
a  county  where  any  of  them  reside."^  The  stock- 
holder's additional  statutory  liability  may,  under 
particular  enactments,  also  be  imposed  in  any  county 
in  which  any  defendant  resides,"*  or  in  the  county 
by  a  judgment  creditor  of  a  Kansas 


mortgage  company  against  a  Pennsyl- 
vania stockholder  of  the  company  to 
enfOi-ce  the  additional  liability  pro- 
vided by  the  constitution  of  Kansas, 
where  it  appears  that  the  Judgment 
of  plaintUI  was  baaed  on  an  accom- 
modation indorsement  by  the  corpo- 
ration, defendant  cannot  relieve  him- 
self from  liability,  unless  he  can 
show  by  the  charter  of  the  corpora- 
tion that  the  debt  was  not  "essential 
to  the  transaction  of  its  ordinary  af- 
fairs," and  within  "the  legitimate  ob- 
jects of  its  creation."  Pitt.sburg 
First  Nat.  Bank  v.  Darlington,  30  Pa- 
Super.   302,  804. 

ao.  Aotlons  afaiiiat  nonraaldMii 
atookhoUera   see  supra  |t  1637-1542. 

Tsnn*  ynemlly  sea  venue  C40 
Cyo  1]. 

n.  Camahan  ▼.  CampTwIL  nnd.) 
69  NB  1054;  Oainey  v.  Oilsoiiri49  Ind. 
58,  48  NB  68S.  But  see  Oreer  ▼. 
Jackson,  146  Oa.  876.  91  SB  417  (hold- 
ing that  a  stockholder  who  resides 
in  another  county  cannot  be  Joined  as 
defendant  in  a  suit  by  a  receiver  for 
unpaid  subscriptions). 

fa]  Soto  appUa&r— The  tact  that 
all  of  the  delinquent  subscribers  ex- 
cept one  live  in  another  county, 
where  the  home  office  of  the  corpora- 
tion is  located,  does  not  prevent  a  re- 
ceiver from  maintaining  an  action 
against  the  subscribers  in  the  county 
where  the  one  subscriber  resides, 
since  the  receiver  may  sue  all  of  the 
subscribers  in  any  county  In  \irhich 
a  part  of  them  reside.  Camahan  v. 
Campbell,  (Ind.)  59  NB  1054. 

ea.  Hopper  v.  Brodie,  130  MdL  443, 
100  A  644. 

[a]  niuatration.^ — In  a  receiver's 
suit  to  enforce  stockholders'  liability 
brought  In  the  Baltimore  city  court. 
defendants  living  in  other  counties 
may  be  Joined  where  some  defendants 
live  In  Baltimore,  under  Code  Pub. 
Civ.  L.  art  16  5  88,  giving  the  court 
where  any  defendant  resides  Juris- 
dlction  in  equitable  actions,  art  75 
S  147,  prohibiting  actions  except  in 
the   county   of   defendant's  residence 


Por  later  eases,  developiunts  and  dMaffM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  principal  place  of  business  of  the  oorpora- 
tion;**  and  an  adjournment  of  the  proceedings 
may  be  had  from  one  county  to  another  where  tJl 
the  parties  consent  thereto.**  Stockholders,  by  vir- 
tue of  their  membership  in  a  corporation,  are  within 
the  jurisdiction  of  the  courts  of  the  state  in  which 
the  corporation  is  organized,  so  far  as  is  necessary., 
to  determine  the  nature 'and  extent  of  their  rights 
and  liabilities  upon  the  insolvency  of  the  corpora- 
tion." When  a  foreign  sovereignty,  confers  upon 
one  of  its  corporations  the  right  to  make  assess- 
ments upon  its  stockholders,  the  right  so  conferred 
will  be  recognized  and  enforced  by  the  courts  of 
the  United  States,  provided  the  foreign  statute 
accords  to  all  creditors  and  stockholders  equal 
privil^es,  without  reference  to  their  place  of  resi- 
dence or  citizenship,  and  does  not  contravene  the 
general  policy  of  our  laws.** 

U  1724]  (6)  Limitations  and  Laches*'— (a) 
Limitations — aa.  In  Oeneral.  In  the  absence  of  a 
special  statutory  limitation,  the  period  of  limitation, 
applicable  to  the  liability  of  a  stockholder  for  his 
unpaid  subscription  or  upon  his  additional  statu- 


tory liability,  is  governed  by  the  statutes  relating 
to  limitations  of  actions  generally .*°  Some  statutes, 
however,  which  impose  a  statutory  liability  upon 
stockholders  also  prescribe  a  special  period  of  limi- 
tation for  the  enforcement  of  such  liability,*^  the 
period  of  limitation  depending  upon  the  terms  of  the 
particular  statute.'"'  A  period  of  limitation  within 
which  an  action  upon  the  statutory  liability  of  stock- 
holders must  be  brought  does  not  apply  to  an  action 
to  collect  an  unpaid  subscription  to  stock  ;'^  and 
a  limitation  stipulated  in  a  policy  of  insurance  does 
not  apply  to  an  action  against  a  stockholder  on  his 
statutory  liability."  Where  the  defense  of  the 
statute  of  limitations  is  not  available  to  defendant 
in  answer  to  plaintiff's  claim  against  him  as  a  stock- 
holder, the  statute  does  not  deprive  defendant  of 
his  right  to  set  up  an  equitable  defense  as  a  con- 
dition affecting  his  liability  as  a  stockholder.'* 
Ordinarily  the  right  of  the  creditor  to  enforce 
unpaid  subscriptions  is  barred  when  the  right  of 
the  corporation  is  barred,  and  not  until  then.'* 

Statutory  penalty.    Where  the  stockholder's  lia- 
bility is,  under  the  particular  statute,  in  the  nature 


with  certain  exceptions,  betntr  Inap- 
plicable. Hopper  V.  Brodle,  180  Md. 
443,  100  A  644. 

63.  Dlcklneon  v.  Kline,  96  Nebr. 
435,  148   NW  141. 

[a]  I]la*tt»«(m^— An  action  In 
equity  to  enforce  the  liability  of 
stockholders  of  an  insolvent  corpora- 
tion may  be  brought  In  the  county  of 
the  principal  place  of  business  of  the 
corporation,  where  It  can  be  served 
and  summons  Can  be  Issued  to  other 
counties  where  other  necessary  de- 
fendants can  be  served.  Dickinson 
v.  Kline,  98  Nebr.  435,  148  NW  141. 
'  64.  Finch  v.  Vanasek,  132  Minn.  9, 
166  NW  754. 

r  [a]  Zllnstxmtloiu — The  fact  that  the 
final  hearing  on  a  petition  for  one  as- 
sessment against  stockholders  Is  had 
in  one  county,  while  the  proceeding 
was  pending  in  an  adjoining  county, 
is  not  error  where  the  adjournment 
was  by  consent  of  both  parties.  Finch 
V.  Vanasek,  132  Minn.  9,  155  NW  764. 

es.  Abbott  V.  aoodall,  100  Me.  231, 
60  A  1030;  Childs  v.  Cleaves,  95  Me. 
498,  50  A  714;  McDermott  v.  Wood- 
house.  87  N.  J.  Bq.  615.  101  A  376 
[rev  87  N.  J.  Bq.  124,  99  A  103]. 

06.  Qieaen  v.  London,  etc.,  Mortg. 
Co..  102  Fed.  684,  42  CCA  615. 

67.  AppUoatloB  of  rutarsl  statntea 
of  UmltaxloBS  see  Limitations  of  Ac- 
tions   [25    Cyc   1033,    1053,    1206]. 

Sank  atotXtu)li»xu  see  Banks  and 
Banking  {<  96,  97.  628. 

68.  See  Limitations  of  Actions  [25 
Cyc  103S,  1063,  1206}. 

69.  See  statutory  provisions;  and: 
U.  S. — Terry  v.  Tubman,  92  U.  8.  166, 

23  L.  ed.  637.  (construing  the  Georgia 
act  of  March  16,  1869);  Seattle  Nat. 
Bank  v.  Pratt,  103  Fed.  82  [aft  111 
Fed.  841,  49  CCA  662];  Hobbs  v.  Na- 
tional Bank  of  Commerce,  96  Fed. 
396,  37  CCA  613. 

Cal.— NelUs  v.  PaclAo  Bank,  127 
Cal.  166,  69  P  830;  Santa  Rosa  Nat. 
Bank  v.  Barnett,  125  Cal.  407,  58  P 
85;    Damlano  v.    Bunting,    181    P   232. 

Oa. — Stone  v.  Davidson,  56  Oa.  179 
(construing  the  act  of  March  16, 
1869). 

Mo. — Perry  v.  Turner,  65  Mo.  418. 

N.  Y. — Sanford  v.  Rhoads,  113  App. 
t>lv.  782,  99  NTS  407;  Adams  v.  Wal- 
lace, 82  App.  Div.  117.  81  NTS  848; 
Shipman  v.  Treadwell,  73  Misc.  587, 
131  NTS  67  [rev  on  other  grounds  150 
App.  Div.  57,  133  NYS  970  (alt  208  N. 
T.  404,  102  NB  634)J  (construing  Oh. 
Rev.  St.  [1908]  5  4981). 

Pa. — ^Amer  v.  Armstrong,  6  Pa.  Co. 
892. 

S.  C. — Orlce  v.  Anderson.  96  SB  222. 

[a]  Against  eatata  of  deoeased 
•toOkholMr^-(l)  A  statute  requiring 
actions  for  the  enforcement  of  stock- 
holders' liabilities  to  be  brought  be- 
fore a  certain  time  does  not  apply  to 
Claims  against  the  estate  of  deceased 


stockholders,  so  as  to  exclude  the 
time  allowed  to  administrators  to  as- 
certain the  condition  of  the  estate, 
and  for  creditors  to  file  their  claims 
against  it.  Mills  v.  Scott,  99  U.  S. 
25,  25  L.  ed.  294.  (2)  Limitations  in 
actions  against  personal  representa- 
tives generally  see  Kxecutors  and  Ad- 
ministrators [18  Cyc  920  et  seq]. 

TO.    See  statutory  provisions;  and: 

U.  S. — SellE  V.  Hamilton,  234  U.  S. 
662,  34  set  926,  58  L.  ed.  1518  [atf 
195  Fed.  153];  Irvine  v.  Baker,  226 
Fed.  S34;  Glenn  v.  Foote,  86  Fed.  824 
[writ  of  error  dlsm  145  U.  S.  638,  12 
set  981,  36  L.  ed.  859]. 

Cal. — San  Luis  Obispo  Bank  v.  Pa- 
cific Coast  SS.  Co.,  103  Cal.  694,  87  P 
499;  Green  v.  Beckman,  59  Cal.  646. 

111.— Hull  V.  Burtls,  90  111.  213. 

Me. — Lovegrove  v.  Brown,  60  Me. 
592  (construing  Rev.  St.  o  46  i  26); 
Ingalla  v.  Cole,  47  Me.  630. 

Mich. — Arno  v.  Wayne  Clr.  Judge, 
42   Mich.    362,   4  NW  147. 

Minn. — Northwestern  Trust  Co.  v. 
Bradbury,  112  Minn.  76,  127  NW  286, 

Mo. — Chrisman-Sawyer  Banking  Co. 
V.  Independence  Wool  Mfg.  Co.,  168 
Mo.    634,  68   SW  1026. 

N.  T. — Shipman  v.  Treadwell,  208 
N.  T.  404,  102  NB  634  [aft  160  App. 
Div.  67,  133  NTS  970,  and  rearg  den 
209  N.  T.  645,  102  NB  1113]  (con- 
struing Oh.  Rev.  St.  [1908]  SJ  3258- 
3258a  and  Const,  art  13  {  3);  (Torning 
V.  McCullough,  1  N.  T.  47,  49  AmD 
287 ;  Phillips  v.  Therasson,  11  Hun 
141;  Lelghton  v.  Lelghton  Lea  Assoc, 
74  Misc.  229,  131  NY3  561  (construing 
L.   [1861]  c  122). 

S.  C. — Sadler  v.  Nicholson,  49  S.  C. 
7,  26  SB  893. 

Que. — Hyde  v.  Thlbaudeau,  11  Que. 
Pr.  419. 

[a]  FarUcnlar  ■tatntes  oonstzned. 
— (1)  A  charter  making  each  stock- 
holder liable  to  creditors  to  a  certain 
extent  above  the  value  of  his  shares 
at  the  time  the  demand  was  created, 
provided  that  such  demand  "shall 
have  been  payable  within  one  year," 
does  not  require  suit  to  be  brought 
within  one  year  after  the  demand  be- 
comes due.  Sadler  v.  Nicholson,  49 
S.  C.  7.  26  SE  893.  (2)  The  three 
years'  limitation,  prescribed  by  New 
York  Code  Civ.  Proc.  !  894  for  ac- 
tions against  stockholders  to  enforce 
their  liability  created  by  common  law 
or  by  statute,  applies  only  where  the 
corporation  is  a  "moneyed  corpora- 
tion or  banking  association,"  and  as 
to  stockholders  in  other  corporations, 
the  period  of  limitations  is  six  years 
under  i  382.  Selig  v.  Hamilton,  234 
U.  S.  852.  34  set  1906,  58  L.  ed.  1518 
[aft  195  Fed.  153];  Bernhelmer  v.  Con- 
verse. 206  U.  S.  616^27  SCt  755,  61 
L.  ed.  1163;  Piatt  v.  Wllmont,  193  U. 
S.  602.  24  SCt  542,  48  L.  ed.  809: 
Lelghton  v.  Lelghton  Lea  Assoc.,  74 


Misc.  229,  131  NYS  661.  (3)  The 
period  of  limitation  prescribed  by  9 
394  applies  to  an  action  against  a 
stockholder  of  a  foreign  corporation 
(Piatt  V.  Wllmont,  193  U.  S.  602,  24 
SCt  642,  48  L.  ed.  809;  Hobbs  v.  Na- 
tional Bank  of  Commerce,  96  Fed.  396, 
37  CCA  613),  (4)  unless  he  is  a  stock- 
holder in  a  foreign  mercantile  cor- 
poration (Selig  V.  Hamilton,  supra; 
Bernhelmer  v.  Converse,  supra).  (5) 
But  it  has  been  held  that  New  York 
L.  (1892)  o  688  S9  54,  55.  which  im- 
pose upon  stockholders  of  a  corpora- 
tion certain  liabilities  to  pay  its  debts. 
and  provide  that  such  liability  shall 
continue  for  two  years,  apply  ohiy  to 
stockholders  in  New  York  corpora- 
tions, and  the  limitation  cannot  be 
Invoked  by  a  stockholder  in  a  foreign . 
corporation.  Flatt  v.  Larter,  94  Fed. 
610. 

[b]  Whoro  stook  has  l>Ma  ttaas* 
forreO.— (1)  A  statute,  providing  that 
actions  to  enforce  personal  liability 
of  stockholders  who  have  transferred 
their  stock  for  corporate  debts  must 
l>e  brought  within  six  months  after 
judgment  recovered  against  the  oor- 
poratlon,  has  no  application  to  stock- 
holders whose  stock  has  not  been 
transferred.  Ingalls  v.  Cole,  47  Me. 
530.  (2)  Where  the  corporate  charter 
Imposes  a  double  liability  on  stock- 
holders for  a  period  of  three  months 
after  notice  of  transfer,  an  action 
against  stockholders  to  enforce  such 
liability  Is  not  barred  by  failure  to 
sue  wlthia  the  time  so  limited.  Hull 
V.  Burtls,  90  111.  213;  Fuller  v.  Led- 
den,  87  111.  310. 

[c]  Snlt     befoT*     •zplnttfam     of 

?ieTiod. — Under  a  statute  declaring 
hat  stockholders  shall  be  liable  for 
the  debts  of  manufacturing  corpora- 
tions, until  the  whole  amount  of  stock 
shall  be  paid  in,  and  that  the  stock 
shall  be  paid  in  within  two  years,  a 
creditor  having  an  unsatisfied  execu- 
tion against  the  corporation  is  not 
obliged  to  wait  until  the  expiration 
of  the  two  years  before  proceeding 
against  a  stockholder.  King  v.  Pun- 
can.  38  Hun    (N.  Y.)   461. 

71.  Chrlsman-Sawyer  Banking  Co. 
V.  Independence  Wool  Mfg.  Co.,  168 
Mo.  834,  68  SW  1026;  Hauser  v. 
Thompson,  56  Mo.  A.  85;  Toder  v. 
Tubman.  19  Oh.  Clr.  Ct  N.  S.  225. 

73.  Pavls  v.  Stewart,  26  Oh.  St. 
643. 

Klmltatioa  by  stipiilatloa  Ja  poUoy 

fenarally  see  Fire  Insurance  [19  <2yo 
05  et  seq]. 

78.  Sargent  v.  Stetson,  181  Mass. 
371,  63  NB  929. 

74.  Cherry  v.  Lamar,  58  Oa.  541. 
But  see  Hightower  v.  Thornton,  8  Qa. 
486,  52  AmD  412  (where  the  court 
said:  "As  to  the  Statute  of  Limita- 
tions, it  need  only  be  said  that  this 
is   a  case  Of  a   direct   trust. 
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01  a  statdtory  penalty,  a  proceeding  to  enforce  such 
liability  is  barred  unless  it  is  brought  within  the 
statutory  period  for  the  recovery  of  penalties  gen- 
erally.^' 

Divided  useta.  A  stockholder  who  has  innocent- 
ly received  dividends  made  in  impairment  of  the 
capital  is  entitled  to  the  protection  of  a  statute  of 
limitations.''* 

What  law  govema."  Where  the  statute  creating 
a  corporation  prescribes  the  period  of  limitation  for 
enforcing  the  statutory  liability  of  stockholders, 
that  period  of  limitation  controls,  and  the  statute 
of  another  state  prescribing  a  different  period  of 
limitation  has  no  application  to  an  action  brought 
in  that  state  to  enforce  such  liability,"  and  under 
some  local  statutes,  the  special  statute  of  limitation 
in  the  state  where  the  corporation  was  created  may 
be  pleaded  by  a  stockholder  in  an  action  against  him 
in  the  local  state  ;^*  but  the  construction  placed  on 


such  limitation  by  the  courts  of  the  foreign  state 
controls  its  application.'"  But  where  the  statute 
providing  for  the  enforcement  of  such  liability 
prescribes  no  period  of  limitation  therefor,  limita- 
tions to  a  suit  in  another  jurisdiction  is  governed 
by  the  statutes  of  the  state  in  which  it  is  brought,'^ 
and  the  general  statute  of  limitations  of  the  state 
in  which  the  corporation  was  organized  is  not  avail- 
able as  a  defense  in  such  suit."'  <i 
[$  1725]  bb.  When  SUtnte  Begins  to  Bun. 
In  accordance  with  the  rules  which  govern  the  com- 
putation of  the  statutory  period  of  limitations  gen- 
erally,*^ as  a  general  rule  the  period  of  limitation 
begins  to  run  in  favor  o£  the  stockholder  when, 
under  the  terms  of  the  particular  statute  or  the 
facts  of  the  particular  case,  the  cause  of  action 
accrues  against  him.**  It  has  been  held  that,  where 
no  time  is  fixed  for  the  payment  of  stock  subscrip- 
tions, limitations  do  not  run  against  a  stockholder's 


technical,  not  cosnlzable  at  law,  but 
falling  within  the  proper,  peculiar 
and  exclusive  Jurisdiction  of  a  Court 
of  Bqulty;  and.  consequently,  one  not 
subject  to  the  presumption  of  satis- 
faction or  payment  of  waiver.  .  .  . 
The  right  to  go  Into  equity  accrued 
fcom  the  time  when  the  legal  assets 
of  the  corporation  were  exhausted;  In 
other  words,  when  the  complainant 
could  no  longer  make  his  remedy 
against  the  company  available  at 
law^. 

Wb«i  Umltationa  Ttegln  to  mn  see 
Infra  S  1725. 

76.  Grldley  v.  Barnes,  108  111.  211; 
Lawler  v.  Burt,  7  Oh.  St.  S40  [overr 
Lawler  v.  Walker  18  Oh.  151].  See 
generally  Limitations  of  Actions  [26 
Cyc  1054J. 

[a]  ZUiurtimtions. — (1)  The  per- 
sonal liability  imposed  on  the  trus- 
tees and  corporators  of  Insurance 
companies  by  statutes  declaring  them 
personally  liable  to  the  amount  of  the 
stock  by  them  subscribed,  until  the 
whole  amount  of  capital  of  the  com- 
pany shall  have  been  paid  in,  etc.,  is 
In  the  nature  of  a  statutory  penalty, 
and  hence  a  proceeding  to  enforce 
such  liability  is  barred  after  two 
years  from  the  time  it  accrued  by  a 
statute  requiring  actions  for  the  re- 
covery of  penalties  to  be  brought 
within  that  time.  Orldley  v.  Barnes, 
10$  III.  211.  (2)  A  sUtute  making 
stockholders  of  corporations  indi- 
vidually liable  for  its  debts  where 
the  corporation  Issues  bills  designed 
to  circulate  as  money  Imposes  such 
liability  as  a  penalty,  and  hence  a 
right  of  action  thereon  is  barred  in 
four  years,  under  the  statute  requir- 
ing actions  for  the  recovery  of  pen- 
alties Imposed  by  statute  to  be  com- 
menced within  four  years  after  the 
liability  is  Incurred.  Lawler  v.  Burt. 
7  Oh.  St.  340  [overr  Lawlor  v.  Walker, 
18  Oh.  1511. 

[b]  In  HalisMka  (1)  it  was  held 
that  Comp.  St.  c  16  (  136,  which 
makes  stockholders  in  a  corporation 
liable  for  debts  contracted  by  the  cor- 
poration while  Its  officers  are  in  de- 
fault In  publishing  an  annual  notice 
stating  "the  amount  of  all  the  exist- 
ing debts  of  the  corporation/'  did  not 
impose  a  penalty,  its  purpose  being  to 
secure  the  rights  of  creditors,  and  an 
action  to  recover  such  debts  was  not 
barred  in  one  year,  under  Code  Civ. 
Proc.  {  13,  limiting  actions  to  re- 
cover penalties  or  forfeitures.  Coy 
V.  Jones,  30  Nebr.  798,  47  NW  208. 
10  LRA  658;  Howell  v.  Roberts,  29 
Nebr.  488,  45  NW  923.  (2)  But  these 
cases  were  overruled  in  a  later  case 
which  held  that  such  statute  was  a 
penal  statute,  although  the  question 
of  limitations  was  not  Involved.  Globe 
Pub.  Co.  V.  State  Bank,  41  Nebr.  175, 
59  NW  683,  27  LRA  854. 

TO.  Hayden  v.  Thompson,  71  Fed. 
60,  17  CCA  692;  Lexington  L.,  etc., 
Ins.  Co.  V.  Page,  17  B.  Mon.  (Ky.) 
412,   66  AmD  165;   Detroit  Trust  Co. 


V.  Goodrich,  175  Mich.  168,  141  NW 
882,  AnnCasl916A  821;  Mills  v.  Hen- 
dershot.  70  N.  J.  Ea.  268,  62  A  642. 

[a]  Application  or  ml*. — In  the  ab- 
sence of  fraud,  a  cause  of  action  in 
the  receiver  of  a  corporation  against 
its  stockholders  to  recover  dividends 
wrongfully  paid  them  in  impairment 
of  capital  accrued  when  the  last  pay- 
ment was  made  In  July,  1904,  and 
not  at  the  time  when  the  receiver 
representing  the  creditors  acquired 
the  right  to  attack  such  payments, 
not  brought  until  October,  1910,  was 
barred  by  the  sik-year  statute  of 
limitations.  Detroit  Trust  Co.  v. 
Goodrich,  175  Mich.  168,  141  NW  882, 
AnnCasl915A  821. 

77.  WlMt  taw  jrovwns  UmltatloBa 
of  •otions  fMMntUy  see  Limitations 
of  Actions   [25  Cyc  1018  et  seq]. 

78.  Glenn  v.  Liggett,  135  U.  S.  683, 
10  set  887,  34  L.  ed.  262  [rev  28  Fed. 
907];  Brunswick  Terminal  Co.  v. 
Baltimore  Nat.  Bank,  99  Fed.  635, 
40  CCA  22,  48  LRA  626  [rev  88  Fed. 
607];  Glenn  v.  Williams,  60  Md.  93. 
But  see  Hutchlngs  v.  Lamson,  96  Fed. 
720,  37  CCA  564  (holding  that  while 
the  courts  will  enforce  a  limitation 
established  under  the  law  of  another 
state,  when  applicable,  they  will  not 
do  80  to  the  exclusion  of  the  law  of 
the  forum). 

79.  Irvine  v.  Baker,  225  Fed.  834. 
But  see  Sargent  v.  Stetson,  181  Mass. 
371,  63  NB  929  (holding  that  the  Kan- 
sas statute  of  limitations  has  no 
force  in   Massachusetts). 

80.  Irvine  v.  Baker,  226  Fed.   834. 

81.  Irvine  v.  Baker,  225  Fed.  834; 
Royal  Trust  Co.  v.  MacBean,  168  Cal. 
642,  144  P  139. 

83.  Whitman  v.  C!itltens'  Bank, 
110  Fed.  503,  49  CCA  122  [certiorari 
den  183  U.S.  696,  22  SCt  932,  46  L. 
ed.  394];  Pulsifer  v.  Greene,  96  Me. 
438,  52  A  921. 

83.  See  Limitations  of  Actions  [25 
C^c   1065  et  seq]. 

.84.  TJ.  S. — Bernhelmer  v.  Con» 
verse,  206  U.  S.  616,  27  SCt  766,  61 
L.  ed.  1163. 

Ala. — Curry  v.  Woodward,  63  Ala. 
871. 

Iowa. — ^Flrst  Nat.  Bank  v.  Greene, 
64  Iowa  446,  17  NW  86.  20  NW  764. 

Me. — Mllliken  v.  Wliitehouse,  49 
Me.  627. 

Minn, — Northwestern  Trust  Co.  v. 
Bradbury,  112  Minn.  76,  127  NW  386 
(construing  Rev.  L.  [190"]  5  2985); 
Willlus  V.  Beyer,  100  Minn.  548,  111 
NW  388:  WlllUis  v.  Albrecht,  100 
Minn.  436,  111  NW  387.  112  NW  862. 

Miss. — Krlger  v.  Hanover  Nat. 
Bank.  72  Miss.  482,  16  S  361. 

Mo. — McGlnnls  v.  Kortkamp,  24 
Mo.  A.  378. 

N.  M. — Albright  v.  Texas,  etc.,  R. 
Co.,  8  N.  M.  110.  42  P  73. 

N.  T. — Holllngshead  v.  Woodward, 
107  N.  Y.  96,  13  NK  621,  27  NYWkly 
Dig  306  [rev  35  Hun  410];  Ford  v. 
Chase,  118  App.  Div,  605.  103  NYS 
30    [aff   189    N.    T.    604    mem,   81    NB 


1164  mem]  (construing  Stock  Corp. 
Law  [L.   (1892)  c  688  166]). 

N.  C. — Von  Olahn  v.  De  Rosset,  81 
N.  d  467. 

On. — Hardman  y.  Cincinnati,  etc, 
R.  Co.,  9  Oh.  Dec  (Reprint)  678,  15 
ClncLBul  164;  Baldwin  v.  Atwater 
Coal  Co.,  8  Oh.  Deo.  (Reprint)  631,  8 
ClncLBul  296;  Kilbreath  v.  Oaylord, 
7  Oh.  Dec  (Reprint)  487,  3  ClncLBul 
525. 

Pa.— McNutt  V.  Bakewell,  228  Pa, 
364,  72  A   639. 

S.  C. — Unloh  Bank  y.  Wando  Mln. 
etc.,   Co^  17  S.   C.  339. 

[a]  niwrtratloBa,— (1)  When  the 
debt  of  a  corporation  is  settled  by  its 
negotiable  note,  and  that  note,  when 
due,  is  taken  up  by  another  note,  and 
nothing  appears  to  ehow  the  Inten- 
tion of  the  parties,  the  date  of  the 
second  note  must  be  treated  as  the 
time  when  the  indebtedness  of  the 
corporation  accrued,  so  far  as  relates 
to  the  liability  of  the  stockholders. 
Milllken  v.  Whitehouse,  49  Me.  627. 
(2)  Where  subscribers  gave  demand 
notes  li>  payment  for  their  stock, 
such  notes  are  to  be  construed  as 
payable  on  call  of  the  directors,  and 
the  statute  of  limitations  does  not 
begin  to  run  against  an  action  to  re- 
cover thereon  until  after  demand. 
Kilbreath  v.  Oaylord,  7  Oh.  Dec  (Re- 
print) 487,  3  ClncLBul  526.  (3)  The 
statutory  cause  of  action  of  a  cred- 
itor of  a  dissolved  corporation 
against  a  stockholder,  to  the  extent 
of  the  tatter's  unpaid  stock,  accrues 
when  his  cause  of  action  against  the 
corporation  accrues.  McGlnnis  v. 
Kortkamp,  24  Mo.  A.  378.  ' 

[b]  Bisoovenr  of  tntaA. — ^Under 
some  statutes,  in  an  action  for  re- 
lief on  the  ground  of  fraud,  the 
cause  of  action  does  not  accrue  until 
the  fraud  is  discovered  by  the  cred- 
itor aggrieved.  Albright  v.  Texas, 
etc.,  R.  Co.,  8  N.  1  ..  110,  42  P  73 
(Comp.  L.   :  1866). 

[c]  Roldera  of  ■<b«niia  mtotlk.'^— 
The  right  of  action  in  favor  of  cred- 
itors affrainst  the  holders  of  "bonus" 
stock  to  enforce  payment  thereof 
does  not  accrue  until  the  corporation 
becomes  Insolvent,  and  the  statute  of 
limitations  does  not  commence  to  run 
until  then.  Hospes  v.  Northwestern 
Mfg..  etc,  Co..  48  Minn.  174,  60  NVf 
1117,  31  AmSR  637,  15   LRA  470. 

[d]  After  transfer  of  stook. — (1) 
Under  'a.  statute  declaring  that  the 
liability  of  a  stockholder  In  a  Joint- 
stock  corporation  for  Its  debts  con- 
tracted during  his  ownership  of  the 
stock,  to  the  extent  of  his  unpaid 
subscription,  shall  continue  for  a 
year  after  the  sale  or  transfer  of  his 
stock,  and  providing  that  the  stock 
shall  be  transferable  by  the  indorse- 
ment and  delivery  of  the  stock  cer- 
tificate, and  the  registry  of  such 
transfer  in  the  books  of  the  company, 
the  year  does  not  begin  to  run  until 
such  registry  is  made.  Krlger  v. 
Hanover  Nat.  Bank,  72  Miss.  462.  16 


For  later  oases,  developmenta  and  elianffes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  notenumber. 
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liability  to  creditors  for  nnpaid  sabscriptions,  so 
long  as  the  corporation  continues  to  do  business,** 
especially  where  the  statute  under  which  the  corpo- 
ration was  organized  declares  that  the  liability  of  a 
stockholder  shall  be  a  continuing  liability  until  the 
whole  amount  of  capital  stock  is  paid  in;^*  and  it 
has  been  held  that  a  creditor  may  harve  a  cause  of 
action  for  unpaid  subscriptions,  although  the  corpo- 
ration is  barred,  by  limitations  from  enforcing  the 
liability  in  a  direct  proceeding.*'  Where  there  has 
been  an  assessment  by  the  court,  limitations  run 
from  that  time.** 

Where  liability  secondary.  Where  the  stockhold- 
er's^liability  is  secondary,**  as  a  general  rule,  the 
creditor's  right  of  action  against  the  stockholders  on 


their  statutory  liability  does  not  accrue,  so  as  to  set 
the  statute  of  limitations  running,  until  judgment 
has  been  recovered  againstthe  corporation,*"  or  until 
such  judgment  has  been  recovered  and  execution 
thereon  against  the  corporation  has  been  returned 
unsatisfied.*'-  Where,  however,  the  corporation  has 
done,  qr  suffered  to  be  done,  any  act  which  would 
render  judgment  and  process  against  it  impossible 
or  of  no  avail,  the  creditors'  right  of  action  against 
the  stockholders  may  accrue  without  first  obtaining 
judgment  and  execution  against  the  corporation;** 
and,  within  this  rule,  limitations  begin  to  run  in 
favor  of  stockholders  from  the  time  the  corporate 
property  is  placed  in  the  hands  of  an  assignee  in 
insolvency  or  bankruptcy,**   or  of  a  receiver,**    or 


B  351.  (2)  "ime  does  not  beg-in  to 
run  against  creditors  to  enforce  the 
liability  of  persons  who  have  as- 
alened  stock  held  by  them  -when  the 
debts  were  Incurred,  until  failure,  by 
reason  of  their  Insolvency,  to  collect 
from  the  assignees  of  such  stock  KU- 

gour  V.   Pendleton    St.   R.    Co.,    6   Oh. 
>ec.   (Reprint)  1157,  11  AmLRec  38, 
S   ClncLBul    Z3. 

[e]  After  otming  to  b*  atook- 
holdar. — (1)  Under  a  statute,  provid- 
ing that  an  action  to  make  a  stock- 
holder of  a  corporation  liable  for  Its 
debt  must  be  brourht  within  two 
rears  from  the  time  he  ceases  to  be 
a  stockholder  In  such  company,  the 
time  begins  to  run  whenever  an  ex- 
isting stockholder  is  divested  of  his 
Interest  In  the  affairs  of  the  corpora- 
tion, whether  by  a  voluntary  transfer 
of  his  shares  or  compulsorily,  as  by 
forfeiture  of  his  stock  upon  the  dec- 
laration of  the  company,  or  by  the 
actual  dissolution  of  the  c  rporatlon 
by  formal  Judgment  or  by  a  sur- 
render of  its  corporate  rights, 
privileges,  and  franchises.  HoIUngs- 
head  v.  Woodward,  107  N.  T.  98,  13 
NE  «21,  27  NTWklyDlg  806  trev  36 
Hun  410].  (2)  The  limitation  of  the 
right  to  bring  an  action  against  a 
stockholder  for  the  debt  of  the  cor- 
poration to  two  years  after  he  has 
ceased  to  be  a  stockholder  is  not  ap- 
plicable to  a  suit  to  «nforce  the  lia- 
bility of  a  stockholder  in  a  foreign 
corporation.  Bernhelmer  v.  Con- 
verse, 27  set  765,  206  U.  S.  616,  61  L. 
ed.  1163. 

[f]  ITpoa  dlasoltttion.  —  Where, 
under  the  statute,  the  cause  of  action 
against  the  stockholder  does  not  ac- 
crue until  the  corporation  has  dis- 
solved, the  period  of  limitation  be- 
gins to  run  only  upon  such  dissolu- 
tion. McDonnell  v.  Alabama  Oold  L. 
Ins.  Co.,  85  Ala.  401.  6  S  120. 

[g]  JBnInttlon  of  ehartur. — (1) 
tinder  a  statute  continuing  the  exis- 
tence of  a  defunct  corporation  for 
three  years  after  the  expiration  of 
its  charter  for  the  puriMse  of  bring- 
ing and  defending  suits,  and  closing 
its  general  business,  a  creditor's  fail- 
ure to  proceed  In  that  period  is  a 
complete  defense  not  only  to  the  cor- 
poration, but  to  the  stockholders  who 
by  its  charter  were  made  Individually 
responsible  In  the  event  of  Its  insol- 
vency. Von  Olahn  v.  De  Rosset,  81 
N.  Q  467.  (2)  Under  a  statute  allow- 
ing corporations  to  exist  for  five 
years  after  the  expiration  of  the 
charter,  etc.,  a  call  must  be  made  or 
the  company  abandon  Its  business  be- 
fore the  statute  of  limitations  be- 
gins to  run  in  favor  of  the  stock- 
holder. Curry  v.  Woodward,  63  Ala. 
371. 

Aconud  of  o^nss  of  aoUon  gmer- 
ally  see  supra  SS  1475-1535;  and  tilml- 
atlons  of  Actions  [25  Cyc  1065  et  seq]. 

86.  Curry  v.  Woodward,  58  Ala. 
371;  Shropshire's  Succ.  12  La.  Ann, 
627;  Stark  v.  Burke,  9  La.  Ann.  341; 
Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
177;  Payne  v.  Bullard.  23  Miss.  88, 
65  Amp  74;  Garesche  v.  Lewis.  15  Mo. 
A.  565  [afC  98  Mo.  197,  6  SW  641; 
Mack's,  App.,    (Pa.)    7  A  481. 

[a]  Season  for  ml*.— "The  stock 
is  the  fund  which  the  creditors  trust. 
They  have  no  direct  means  of  com- 


pelling Its  payment,  until  they  have 
obtained  judgments  at  law.  They 
become  the  beneficiaries  of  the  trust 
by  receiving  the  notes,  and  the  stock- 
holders, as  the  persons  bound  by  the 
trust,  cannot  oppose  the  statute  of 
limitations  to  their  claim  -to  have  the 
stock  paid  up.  If  the  corporation 
does  not  compel  payment  of  the 
stock,  the  suDscrlbers  must  be 
deemed  to  hold  It  for  the  corporation, 
subject  to  Its  call.  It  Is  a  continu- 
ing, subsisting  trust  and  confidence 
to  which  the  statute  of  limitations 
has  no  application."  Payne  v.  Bul- 
lard, 23  Misc.  88,  66  AmD  74. 

[b]  Btstnta  not  anpUosUa. — A 
statute  which  declares  that  "the 
prescription  of  all  other  open  ac- 
counts, the  prescription  of  which  is 
ten  years,  under  existing  laws,  shall 
be  prescribed  by  three  years,"  Is  not 
applicable  to  a  demand  for  the 
balance  of  subscription  to  corporate 
stock.  New  Orleans,  eta.  R.  Co.  v. 
Estlin,  12  La.  Ann.  184    (St.    [1862]). 

[cl  WliMT*  data  llzad.— Where  a 
charter  provides  that  the  balance  due 
on  each  share  shall  be  paid  at  a  cer- 
tain date,  unless  ordered  by  the  di- 
rectors to  be  paid  at  longer  periods, 
and  the  directors  do  not  prolong  the 
period,  their  control  after  that  date 
will  cease,  and,  as  between  a  cred- 
itor and  the  stockholders,  their  whole 
subscriptions  will  be  considered  due 
the  corporation.  Stark  v.  Burke,  9 
La.  Ann.  341. 

86.     AlUbone  v.   Hager,   46  Pa.   48. 

8T.  McGinnls  v.  Barnes,  83  Mo.  A. 
413. 

88L  Vanderwerken  v.  Olenn,  86  Ta. 
9,  6  SE  806. 

89.  See  supra  {9  1476-1635. 

90.  Powell  V.  Oregonlan  R.  Co.,  88 
Fed.  197,  13  Sawy.  43,  8  LRA  270 
(Insolvent  corporation);  Damon  v. 
Webber,  111  Me.  473,  89  A  734;  Cum- 
mings  V.  Maxwell,  45  Me.  190. 

91.  U.  S. — Wyroan  v-.  Bowman,  127 
Fed.  257,  62  CCA  189;  Bank  of  North 
America  v.  Rlndge.  67   Fed.    279.  ~ 

Ala. — Lake  Jackson  Hotel  Co.  v. 
Rodwell,  80  S  38;  Vaughn  v.  Alabama 
Nat.  Bank,  143  Ala.  672,  42  S  64,  6 
AnnCas  665^ 

Ga. — Ston^  V.  Davidson,  56  Oa.  179. 

Iowa. — First  Nat.  Bank  v.  Greene, 
64   Iowa  445,   17  NW  86,  20   NW  754. 

Kan. — Henley  v.  Myers,  76  Kan. 
723.  93  P  168.  173,  17  LRANS  779. 

Me. — Lovegrove  v.  Brown,  60  Me. 
592  (Rev.  St.  c  46  t  25);  Ingalls  v. 
Cole,  47  Me.  680. 

Mont. — Kelly  v.  CHark,  21  Mont. 
291.  68  P  969,  69  AmSR  668,  42  LRA 
621. 

Nebr. — ^Van  Pelt  v.  Gardner,  64 
Nebr.  701,  76  NW  874;  Globe  Pub.  Co. 
V.  State  Bank.  41  Nebr.  176,  69  NW 
683,  27  LRA  854. 

N.  T.— Hunting  v.  Blun.  148  N.  T. 
511,  38  NE  716  [alt  69  Hun  662,  23 
NTS  965];  Handy  v.  Draper,  89  N. 
Y.  334  [rev  23  Hun  256];  Corning  v. 
McCuIlough,  1  N.  Y.  47,  49  AmD  287; 
Lelghton  v.  Lclghton  Lea  Assoc,  146 
App.  Dlv.  255,  ISO  NYS  935;  Lelghton 
V.  Leiehton  Lea  Assoc,  74  Misc.  229, 
131  NYS  661;  Walton  v.  Coe.  47  Hun 
160  faft  110  N.  Y.  109,  17  NE  676]: 
Christensen  v.  Colby,  43  Hun  362  [aft 
110  N.  T.  660,  18  NE  480];  Christensen 
v.  Quinterd,  36  Hun  334;   Merrltt  v. 


Reld,  10  Daly  311,  18  NTWklyDlg 
463. 

Oh. — ^Tounglove  v.  Kelly  Island 
Lime  Co.,  49  Oh.  St.  663,  83  NB  284; 
Bronson  v.  Schheidar,  49  Oh.  St.  438, 
33  NE  233. 

R.  I. — Ktlton  V.  Provldenoe  Tool 
Co.,  22  R.  I.  606,    48  A  1039. 

[a]  "Sha  reason  is,  the  corporate 
property  is  the  primary  fund  for  the 
payment  of  the  debts  of  the  corpora- 
tion, and  the  statutory  liability  of  the 
stockholders  a  security  which  can  be 
resorted  to  only  after  the  creditor's 
remedy  against  the  corporation  has 
been  exhausted."  Younglove  v.  Kelly 
Island  Lime  Co.,  49  oL  St.  663,  88 
NE  234,  236. 

[b]  Wlura  tha  ahans  faUa  to  ra- 
tnzm  tha  azaentlon,  the  statute  begins 
to  run  from  the  data  of  the  return 
as  procured  by  proceedings  taken  by 
the  creditor  or  after  the  lapse  of  a 
reasonable    time    within    which   such 

SroceedingB   might   have   been  taken, 
[ills  V.  Hicks,  44  N.  Y.  Super.  627. 

[c]  SUlfanoa  in  obtaining  jnOr- 
manf  and  azaontlon. — Under  a  stat- 
ute authorizing  the  appointment  of  a 
receiver  of  an  Insolvent  corporation 
to  enforce  the  liability  of  stockhold- 
ers when  execution  on  a  Judgment 
has  been  returned  nulla  bona,  limita- 
tions do  not  begin  to  run  against  a 
creditor  invoking  that  remedy  until 
Judgment  and  return  of  execution, 
where  diligence  is  shown;  and  where 
the  court,  on  giving  Judgment,  ataya 
execution  for  five  months  pending 
appeal,  the  fact  that  plaintifF  consents 
thereto  is  not  a  want  of  diligence. 
Henley  v.  Myers,  76  Kan.  728,  98  P 
168,  173,    17  LRANS  779. 

Vaoaaaltr  pf  axhaiistlnjr  ramaOy 
against  oorpontlon  gananuur  see  su- 
pra ii  1633-1645. 

93.  Younglove  v.  Kelly  Island 
Lime  Co.,  49  Oh.  St.  663,  33  NE  284. 

Bnonsaa  for  azhanatlon  of  ramatbr 
afalnat  corporation  see  supra  S{  1638- 
1646. 

93.  Branch  v.  Knapp,  61  Ga,  614; 
Younglove  v.  Kelly  Island  Lime  Co., 
49  Oh.  St.  663,  33  NB  234;  Bronson 
V.  Schneider,  49  Oh.  St  438,  83  NB 
233;  Barrick  v.  Oiftord,  47  Oh.  St. 
180,  24  NB  259.  21  AmSR  798;  Frank- 
lin Sav.  Bank  v.  Bridges,  6  Pa.  Cas. 
238,  8  A  611;  Jones  v.  Whitworth,  94 
Tenn.  602,  30  SW  736. 

[a]  Tor  nnpaM  rabsoriptionB.^— 
Upon  the  execution  of  an  assignment 
for  the  benefit  of  creditors,  a  right  of 
action  accrues  to  the  assignee  against 
stockholders  for  unpaid  subscrlp 
tlons,  and  the  statute  of  limitation^' 
begins  to  run  on  such  right  of  action 
from  the  date  of  the  assigTiment  and 
not  from  the  time  of  a  call  for  the 
unpaid  balance  of  such  subscription. 
Franklin  Sav.  Bank  v.  Bridges,  6  Pa. 
Cas.  238.  8  A  611. 

94.  Webber  v.  Hovey,  108  Mich. 
49,  65  NW  619;  Younglove  v.  Kelly 
Island  Lime  Co.,  49  Oh.  St.  663,  33 
NE  234;  Bronson  v.  Schneider,  49  Oh. 
St.  438,  33  NE  238:  McNutt  V.  Bake- 
well,  223  Pa.  364,  72  A  639. 

[a]  Property  pnt  la  haada  of  ra- 
oalvar. — ^Under  a  statute,  providing 
that  an  action  against  stockholders 
must  be  brought  within  eighteen 
months  after  the  debt  or  obligation 
of  the  corporation  ,becomes  enforce- 
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•.ne  corp)oration  has  been  dissolved,*'  or  snspended 
business,'"  or  from  the  time  when  by  some  other 
legal  proceeding  its  property  has  been  put  in  pro- 
cess of  application  to  the  payment  of  its  debts.'^  Bot 
the  creditors'  right  of  action  against  the  stock- 
holders does  not  accme  upon  the  corporation  becom- 
ibg  insolvent  in  the  sense,  simply,  that  its  property 
is  insufficient  for  the  payment  of  its  liabilities;*^ 
nor  on  the  appointment  of  a  receiver  for  the  corpo- 
ration merely  for  the  purpose  of  carrying  on  its 
business,  and  not  on  account  of  its  insolvency,  or  to 
wind  up  its  aflfaii'S.** 

Where  liability  primary.  Where  by  the  general 
law  or  the  particular  incorporating  act  the  liability 
of  the  stockholder  is  made  primary,  the  statute  will 
mn  in  favor  of  the  stockholder  from  the  date  when 
the  right  of  action  accrues  against  the  corporation,^ 
such  as,  when,  under  some  statutes,  the  debt  or  lia- 
bility was  created.* 

Cnmolative  remedies.  Where  the  statute  pro- 
vides cumulative  remedies  which  are  concurrent, 
limitations  begin  to  run  from  the  time  when  either 
remedy  becomes  available,  or  in  other  words,  when 
suit  might  be  brought  against  the  stockholder  under 
either  remedy.*  Where  the  remedy  is  based  on  a 
legal  and  not  an  equitable  right,  if  the  right  to 
enforce  the  liability  at  law  is  barred  by  statute,  a 


court  of  equity  will  apply  the  same  limitation  by 
analogy.* 

[i  1726]  oe.  Suspension  or  Interraption  of 
Statute.  Excuses  for  delay  which  do  not  z«st  upon 
any  concealment,  fraud,  or  interference  by  defend- 
ant, are  of  no  avail .  against  the  running  of  the 
statute.*  The  running  of  the  statute  as  to  a  stock- 
holder is  not  suspended  by  the  fraudulent  appro- 
priation of  the  corporate  assets  by  the  officers  and 
stockholders,  if  defendant  was  not  a  party  to  that 
transaction  ;*  or  by  a  second  assessment  of  the  stock 
in  proceedings  to  which  defendant  was  not  a  party,' 
or  by  the  fact  that  a  creditor  first  proceeds  against 
the  corporation  ;*  or  by  an  extension  of  -the  time  of 
payment  of  the  corporation's  indebtedness,  as  in 
the  case  of  renewal  notes  given  by  the  corporation.* 
But  the  running  of  the  statute  is  suspended  by  the 
absence  of  the  stockholder  from  the  state  at  the 
time  the  cause  of  action  accrues  and  thereafter;" 
and  a  new  period  of  limitation  will  be  created  If  the 
original  indebtedness  is  extinguished  and  a  new  and 
different  liability  incurred.*'  It  has  been  held  that 
the  commencement  of  a  suit  within  the  statutory 
period  in  which  the  creditor  takes  a  nonsuit  is  not 
sufficient  to  interrupt  the  running  of  the  statute  as 
against  a  suit  brought  after  such  period.'* 

[4  1727]     (b)     Laches."    Independently  of  stat- 


able against  the  stockholders,  limita- 
tions run  In  favor  of  the  stockholders 
when  the  corporate  property  has  been 

R laced  In  the  hands  of  a  receiver.  Me- 
ruit V.  Bakewell,  22S  Pa.  364,  72  A 
639 

95.  Tounelove  v.  Kelly  Island 
Lime  Co.,  49  Oh.  St.  6S3,  33  NE  234 ; 
Bronson  v.  Schneider,  49  Oh.  St.  438, 
33  NB  288. 

90.  Curry  v.  Woodward,  53  Ala. 
371;  Iiong  v.  Yancey vUIe  Bank,  90  N. 
C.  4Q6. 

97.  Hunting  V.  Blum,  143  N.T.  511, 
38  NB  716  raft  69  Hun  562,  23  NTS 
966];  Toungiove  v.  Kelly  Island  Lime 
Co.,  49  Oh.  St.  668,  33  NB  234;  Bron- 
son V.  Schneider,  49  Oh.  St  438,  38 
NE  283. 

98.  Tounelove  v.  Kelly  Island 
Lime  Co.,   49  Oh.  St.  663,  38  NE  234. 

M.  Younglove  v.  Kelly  Island 
Lime  Co..    49  Oh.   St.   663.  33  NE  2S4. 

1.  Hyman  v.  Coleman,  82  Cal.  650, 
28  P  82,  16  AmSR  178;  Mitchell  v. 
Beckman,  64  Cal.  117,  28  P  110;  Stll- 
phen  V.  Ware,  45  Cat.  110;  Davidson 
V.  Rankin,  34  Cal.  503;  Parmelee  v. 
Price,  208  111.  544.  70  NE  725  [a((  106 
111.  A.  2711;  Fleischer  v.  Rentohler. 
17  111.  A.  402;  Conklin  v.  Purman,  48 
N.  Y.  527  taff  67  Barb.  484,  8  AbbPrNS 
845];  Bower  v.  Cyano  Chemical  Co., 
20  Pa.  Super.  33. 

[a]  ninstntloik — ^Under  a  statute, 
providing  that.  In  order  to  enforce 
the  personal  liability  of  stockholders 
In  a  corporation,  a  joint  action  may 
be  prosecuted  against  the  company 
and  any  one  or  more  of  the  stock- 
holders liable  to  contribute  to  the 
payment  of  its  debts,  the  moment  a 
cause  of  action  accrues  against  the 
company  it  accrues  against  each 
stockholder  liable,  and,  if  an  action 
against  a  stockholder  is  not  com- 
menced within  the  period  prescribed 
by  the  statute  of  limitations,  it  is 
barred.  Conklin  v.  Furmani  48  N.  T. 
527  [aff  57  Barb.  484,  8  AbbPrNS  3451. 

a.  In  re  Putman,  193  Fed.  464; 
Hunt  V.  Ward,  99  Cal.  612,  34  P  335, 
37  AmSR  87;  Davidson  v.  Rankin,  34 
Cal.  503:  Johnson  v.  Hlnkel,  29  Cal. 
A.  78,  164  P  487. 

fa]  TliiM  (1)  in  California,  under 
Code  Civ.  Proc.  {  369,  actions  against 
stockholders  of  a  corporation  to  en- 
force a  liability  created  by  law  must 
be  brought  within  three  years  after 
"the  liability  was  created,  and  there- 
fore an  action  against  a  stockholder 
to  enforce  his  liability  for  a  debt  of 
a  corporation  must  be  brought  within 


three  years  after  the  debt  was  cre- 
ated. Hunt  V.  Ward,  99  Cal.  612,  34 
P  335,  37  AmSR  87;  Moore  v.  Boyd, 
74  Cal.  167,  16  P  670.  (2)  Under 
such  statute  an  action  to  enforce  the 
liability  on  a  note  of  a  corporation 
must  be  brought  within  three  years 
of  its  date.  San  Luis  Obispo  Bank  v. 
Pacific  Coast  SS.  Co.,  108  CaL  694, 
87  P  499;  O'Neill  v.  Quarnstrom,  6 
Cal.  A.  469,  92  P  391.  (8)  An  action 
against  stockholders  to  enforce  their 
liability  for  the  company's  breach  of 
a  lease  agreement  must  be  brought 
within  three  years  after  such  breach, 
not  within  three  years  after  the 
lessor's  discovery  thereof.  Johnson 
V.  Hlnkel,  29  Cal.  A.  78,  164  P  487. 

[b]  U«blIltT  for  tort, — A  stock- 
holder's liability  under  such  a  stat- 
ute, upon  a  judgment  against  the  cor- 
poration for  tort,  accrues  not  on  the 
date  of  the  judgment,  but  when  the 
tort  occurred.  In  re  Putman,  193  Fed. 
464;  Damlano -V.  Bunting,  (Cal.)  181 
P  232. 

[c]  Diaooir«Ty  of  faet«<— If  the 
creditors  desire  to  rely  on  the  stock- 
holders for  a  debt  of  the  corporation. 
It  is  Incumbent  upon  them  to  examine 
the  books  of  the  company  to  discover 
bow  the  stock  stands,  and,  as  the 
books  of  the  company  are  open  to  in- 
spection by  them,  they  will  be  charged 
with  that  knowledge  which  could  be 
ascertained  by  such  inquiry,  and  the 
time  commences  to  run  when  the  debt 
Is  Incurred.  Moore  v.  Boyd,  74  Cal, 
167,  16  P  670. 

S.  Willlus  V.  Beyer,'  100  Minn.  648, 
111  NW  888;  Willlus  v.  Albrecht,  100 
Minn.  436,  111  NW  887,  112  NW  862. 

4.  Carrol  v.  Green,  92  U.  S.  509, 
32  L.  ed.  738;  Hale  v.  Coffin,  120  Fed. 
470,  67  CCA  528  [aff  114  Fed.  567]; 
Baker  v.  Atlas  Bank,  9  Mete.  CMass.) 
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5.'    Olenn  v.  Dorshelmer,  24  Fed.  636. 

[a]  ninrtntlon.— Where  the  ori- 
ginal trustees  of  an  insolvent  cor- 
poration are  removed,  and  new  ones 
appointed  In  their  place,  the  latter 
stand  in  the  same  position  that  the 
former  would  have  occupied  If  unre- 
moved;  and  the  new  trustees  cannot 
excuse  a  failure  to  bring  suit  within 
the  statutory  period,  in  a  suit  against 
an  innocent  stockholder,  on  the 
ground  that  their  predecessors  will- 
fully betrayed  their  trust,  and  con- 
federated with  the  company's  officers 
to  secrete  the  company's  books,  con- 
ceal the  names  of  stockholders,  and 
Impede  the  enforcement  of  creditors' 


claims.    Glenn  v.  Dorshelmer,  24  Fed. 
586. 

8.  Modem  U  Ins.,  etc.,  Co.  v.  Kel- 
ler, 8  Pa.  Co.  118. 

7.  Modern  li.  Ins.  Co.  v.  Keller,  3 
Pa.  Co.  118. 

[a]  XUnstnttloiu— Where  the  full 
amount  of  subscription  has  been  duly 
called  In,  more  than  six  years  before 
suit  is  brought,  to  recover  the  amount 
of  an  assessment  upon  shares  ori- 
ginally subscribed  for  by  defendant, 
a  second  assessment  of  the  stock  by 
the  court  in  equity  proceedings,  to 
which  defendant  waa  not  a  party, 
before  the  expiration  of  the  statutory 
period  from  the  time  of  the  first  as- 
sessment, will  not  enable  the  company 
to  recover  the  unpaid  subscription. 
Modern  U.  Ins.,  eto.,  Co.  v.  Keller,  8 
Pa.  Co.  118. 

S.     Stilphen  V.  Ware,  46  Cal.  110. 

9.  Goodall  ▼.  Jaok,  127  Cat  258, 
59  P  675;  Santa  Rosa  Nat.  3ank  v. 
Bamett,  125  CsL  407,  68  P  86:  Hyman 
v.  Coleman,  82  Cal.  650,  28  P  62,  16 
AmSR  178;  O'Neill  v.  Quarnstrom.  6 
Cal.  A.  469.  92  F  891;  Brigham  v. 
Nathan,  62  Kan.  243,  62  P  319:  Close 
v.  Potter,  165  N.  Y.  14B,  49  NE  686: 
Hardman  v.  Sage,  124  N.  Y.  25,  56 
NE  354  [aft  47  Hun  230];  Jagger  Iron 
Co.  V.  Walker,  76  N.  Y.  621  faft  84  N. 
Y.  Super.  276,  and  overr  Pisher  v- 
Marvin.  47  Barb.  169]. 

10.  Tama  Water-Power  Co.  v. 
Hopkins,  79  Iowa  668.  44  NW  797. 

Abssno*    of    debtor    or    dafaBdut 

fsnsrally  see  Limitations  of  Actions 
25  Cyc  1232  et  seql. 

11.  Ryland  v.  Commercial,  etc.. 
Bank,  127  Cal.  626,  69  P  989;  Tama 
Water-Power  Co.  v.  Hopkins,  79  Iowa 
653,  44  NW  797;  Milllken  v.  W^hlte- 
house,  49  Me.  527. 

ir*w  promise,  soknowledcmsnt,  sad 
p«rt  ps^moit  gmTa31jr  see  Limita- 
tions of  Actions  [25  Cyc  1325  et  seq]. 

la.  Hasklns  v.  Harding.  11  F.  Cas. 
No.  6,196,  2  Dill.  99.  See  generally 
Limitations  of  Actions  [25  Cyc  1317 
et   seq]. 

[a]  ninstnitlon. — ^A  condition  that 
the  creditor  shall  sue  the  corpora- 
tion within  one  year  after  the  debt 
becomes  due  Is  not  fulfilled  by  the 
commencement  of  a  suit  within  such 
time  in  the  state  court,  in  which  the 
creditor  took  a  nonsuit,  followed  by 
a  suit  in  the  federal  court  more  than 
a  year  after  the  debt  fell  du*.  Has- 
klns V.  Harding,  11  F.  Cas.  No.  <,19C.  2 
Dill.  99. 

13.  IbMhas  ffmsxally  see  Ektulty  ri6 


For  later  — — ,a>yloyui«uts  and  ohanfM  In  the  law  see  cumulative  Annotations,  same  title.  Rage  and  note  number. 
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ntory  limitations  eoniis  of  equity  -will  deny  relief  to 
creditors  of  a  oorporation  who  are  guilty  of  laohes 
in  seeking  to  enforce  a  stockholder's  liability.^* 
Bnt  snch  relief  will  not  be  denied  on  the  ground  of 
laches,  where  the  statutory  period  of  limitations 
has  not  run  and  no  equitable  oireumstanees  are 
shown  why  a  shorter  period  should  bar  it.^'  The 
defense  of  laches  is  not  available  in  an  action  at 
law,^'  or  statutory  proceedings'^  brought  within 
the  statutory  period  to  enforce  the  stoekholders  lia- 
biUty. 

[4  1728]  (7)  PiMrtie8^»— (»)  Plaintiffs  Gen- 
eraUy. — aa.  At  Law.  Where  the  stockholder's 
liability  may  be  enforced  by  an  action  at  law,'*  a 
corporate  creditor  may  bus  alone  where  the  right  to 
sue  is  several  and  distinct  and  not  a  joint  right  in 
creditors  generally,  even  though  there  are  other 
creditors  similarly  situated-,'"  and  where  the  causes 
of  action  are  several,  creditors  cannot  join  in  a  suit 
to  recover  unpaid  subscriptions.**  But  it  has  been 
held  that,  where  the  stockholders  are  bound  respec- 
tively for  all  the  debts  of  the  corporation  in  propor- 
tion to  their  stoek,  one  creditor  cannot  sue  a  stock- 
holder at  law  to  recover  the  fall  amount  of  his  debt 


Cye  150  et  soqj. 

14.  Glenn  v.  Dorshelmer,  24  Fed. 
536;  Wll!^on  T.  St.  Louis,  etc.,  R.  Co., 
120  Mo.  45,  26  SW  (27,  TS9;  Cmaha 
First  Nat.  Bank  v.  Cooper,  91  Nebr. 
624,  1S6  NW  1023;  Cochran  ▼.  Amer- 
ican Opera  Co..  56  Hun  «09,  8  NTS 
658  [aff  20  AbbNCas  1141;  Merchants- 
Bank  V.  Bliss,  24  N.  T.  Stiper.  391, 
13  AbbPr  226,  21  HowPr  S«6,  laffi  36 
N.  T.  412];  Gilmore  v.  Cincinnati 
Banic,  8  Oh.   62. 

[a]  niiutnrtkms.— (1)  A  court  of 
equity  will  not  hold  the  stoekholders 
of  an  insolvent  oorporation  liable  for 
the  payrnent  of  Its  debts,  in  favor  of 
creditors  who  have  suffered  a  number 
of  years,  during-  which  Important 
changes  have  taken  place,  to  elapse 
without  attempting  to  enforce  their 
rights.  Merchants  Bank  v.  Bliss,  24 
N.  Y.  Super.  391,  13  AbbPr  226,  21 
HowPr  365  [afC  35  N.  Y.  412];  Ollmore 
v.  Cincinnati  Bank,  8  Oh.  62.  (2) 
Where  a  judgment  af^alnst  stockhold- 
ers of  an  Insolvent  corporation  Is 
recovered  and  executions  thereon  are 
Issued  against  some  of  the  stock- 
holders and  are  returned  unsatisfied, 
the  failure  of  plaintiffs  to  collect  is 
not  laches,  relleviuK  the  other  stock- 
hoIder«  from  further  liability.  Omaha 
First  Nat.  Bank  v.  Cooper.  91  Nebr. 
824,  136  NW  1023. 

U.  Moore  V.  IT.  8.  One  Stave 
Barrel  Co..  238  111.  644.  87  NE  636, 
128  AmSR  168    (aft  141   III.  A.  104]. 

16.  Sadler  T.  Nicholson,  49  S.  C.  7, 
26  SB  893 

17.  Greenfield  v.  Hill  City  Land, 
etc..  Co.,   (Minn.)  170  I4W  343. 

18.  Omsa  rafwMBeesi 
Intervention  in  action  by  receiver  sea 

infra  XV. 
Joinder  of  aasienee  in  insolvency  see 

Insolvency    (23   Cyo   1308]. 
Parties  generally  see  Parties  [30  Cyc 

lal    See  supra  ti  1692-1697. 

ao.  U.  S. — Adams  v.  Conn.  109 
U.  S.  381,  3  set  269,  27  L..  ed.  970; 
Flash  V.  Conn,  109  U.  S.  371.  3  SCt 
268,  27  L.  ed.  966;  Mechanics'  Sav. 
Bank,  v.  Fidelity  Ins.,  etc..  Co..  87 
Fed.  118. 

Colo. — Smith  T.  Iiondoner,  6  Colo. 
366. 

Fla. — Qibbs  V.  Davis,  ST  71a.  631, 
8  S  633 

111.— Thebus  V.  Smiley,  110  111.  tl«; 
Hull  V.  Burtls,  90  111.  213. 

Itan. — Grund  v.  Tucker,  6  Kan.  70. 

Me. — Ingalls  v.  Cole,  47  Me.  630; 
Cole  V.  Butler,  43  Me.  401. 

Md. — Oarlinr  v.  Baectatel,  41  Md. 
806;   Norris  v.   Johnson,   84   Md.   486. 

Minn. — ^Merdiants*  Nat.  Bank  v. 
Bailey  Mfg.  CO.,  34  Minn.  823,  26  NW 
689 

Miss. — Scott  V.  Windham,  73  Miss. 
76,  1«  8  M6;  Vlck  v.  liane,  66  Ulaa. 


681. 

Mo. — Donnelly  y.  MuIliaU,  12  Mo. 
A.   139. 

N.  Y.— Weeks  v.  LK)ve.  60  N.  T.  568 
[aff  33  N.  Y.  Super.  397];  Buffalo 
Citlsens'  Bank  v.  Weinberg,  26  Misc. 
618,  67  NYS  495. 

Oh. — Dunbar  v.  Harrison,  18  Oh. 
St.  24. 

S.  C— Hall  T.  Kltnck.  26  B.  C.  348, 

60  AmR  606. 

[a]  niwrtntlOB.— Where  the  cor- 
porate charter  provides  that  each 
stockholder  shall  be  liable  for  cor- 
pdrate  debts  to  double  the  amount  of 
stock  held  by  him.  a  corporate  cred- 
itor may  maintain  an  action  at  law 
against  a  stockholder  In  his  own 
name.     Hull  v.  Burtls.  90  111.  218. 

81.     Bagnell  v.  Ives.  184  Fed.   466. 

[a]  ZUoatratlon^— Owners  of  sep- 
arate judgments  against  an  insolvent 
corporation,  each  <;ntltled  under  the 
statutes  to  maintain  an  action 
against  any  stockholder  of  such  cor- 
poration whose  stock  is  not  fully  paid 
for  to  recover  the  amount  due  thereon 
to  the  extent  of  his  Judgment,  cannot 
loin  in  such  an  action  against  a 
stockliolder,  their  causes  of  action 
being  personal  and  several.  Bagnell 
V.  Ives,  184  Fed.  466. 

88.  Pollard  v.  Bailey.  20  Wall.  620, 
22  L.  ed.  376;  Dyer  v.  Drucker.  104 
NYS  166  (under  L.  [1901]  p  971  c 
354). 

38.  Castleman  ▼.  Templeman.  87 
Md.  546.  40  A  275,  67  AmSR  363,  41 
LRA  367. 

Mk.  Castleman  v.  Templeman.  87 
Md.  646,  40  A  276.  67  AmSR  368,  41 
LRA  367. 

85.  Castleman  v.  Templeman.  87 
Md.  646,  40  A  876,  67  AmSR  863,  41 
LRA  367. 

86.  Castleman  v.  Templeman,  87 
Md.  646,  40  A  276.  67  AmSR  863.  41 
LRA  367. 

87.  See  statutory  provisions. 

[a]  to  Tan—  the  legislation  re- 
quired to  execute  Const,  art  12  i  2, 
providing  that  "dues  from  corpora- 
tions shall  be  secured  by  individual 
liability  of  the  stockholders  to  an  ad- 
ditional amount  equal  to  the  stock 
owned  by  each  stockholder,  and  such 
other  means  as  shall  be  provided  by 
law,"  was  had  by  Gen.  St.  <1897),  <} 
49,  60  c  66  which  provide  for  separate 
proceedings  by  each  creditor  In  his 
own  right,  and  a  petition  by  one  of 
the  creditors,  in  behalf  of  himself 
and  others,  to  enforce  the  liability  of 
the  stockholders  and  to  distribute 
the  amounts  collected,  cannot  be 
maintained.     Woodworth   v.   Bowles, 

61  Kan.  669,  60  P  331. 

88.  U.  &— Cleveland  RoIIIng-MiU 
Co.  V.  Texas,  eta.  R.  Co..  27  Fed.  860 
[writ  of  error  dlam  32  Xi.  «d.  (26 
mem  I. 


withoat  ngari  to  other  oreditors.**  Where  the 
right  to  enforce  the  stockholders'  liability  is  vested 
in  some  particular  person^'  or  ofScial,^*  a  proceed- 
ing to  enforce  the  provisions  of  a  judgment  fixing 
the  liability  can  only  be  enforced  by  that  person.** 
Thus,  where  a  judgment  directed  that  moneys  should 
be  paid  to  a  receiver  and  authorized  him  to  sue  for 
them,  a  suit  brought  by  the  judgment  creditor  to 
whom  the  fond  collected  was  to  be  paid  was  dis- 
missed.** 

[$  1729]  bb.  la  Equity.  Unless  there  is  a 
statutory  provision  to  the  contrary,*^  all  the  credi- 
tors who  have  a  common  interest  in  the  fund  to  be 
obtained  from  an  enforcement  of  the  stockholders' 
liability  and  in  the  kind  and  form  of  relief  demand- 
ed, may,  although  their  claims  are  several  and  dis- 
tinct, unite  in  a  proceeding  to  enforce  the  liabili- 
ty;** and  as  a  general  rule,  where  the  corporation 
is  insolvent  or  dissolved  and  the  suit  contemplates 
the  ascertainment  of  the  whole  amount  of  the 
indebtedness  and  to  whom  due,  a  single  creditor 
cannot  maintain  the  suit  for  his  benefit  alone,  bnt 
he  must  join  other  creditors  or  state  that  he  sues 
in  behalf  of  himself  and  all  other  oreditors,  who 

,  Ala. — ^Montgromery  Iron  Works  v. 
Capital  City  Ins.  Co.,  187  Ala.  184,  84 
S  210. 

Cal. — Baines  v.  West  Coast  Lum- 
ber Co.,  104  Cal.  1,  37  P  767. 

Oa. — Ellis  v.  Pullman,  96  Qa.  446. 
22  SE  6$8;  Semmes  v.  Mott,  27  Oa. 
92. 


III.— Hickling  V.  Wilson.  104  111. 
54;  Harper  v.  Union  Mfg.  Co..  100  IlL 

Mass. — ^Barre  First  Nat.  Bank  v. 
Hlngham  Mfg.  Co.,  127  Mass.  S63. 

Mo. — Washinerton     Sav.     Bank     v. 
Butchers',  etc..  Bank,  107  Mo.  113,  IT, 
SW  644,  28  AmSR  405.  * 

Nov. — Thompson  v.  Reno  Sav. 
Bank.  19  Nev.  108.  7  P  68.  *  AmSR 
797. 

Or. — ^Brundage  v.  Monumental 
Gold,  etc.,  Mln.  Co,  12  Or.  822,  7  P 
814. 

Pa. — Toung  v.  Qll  Co.,  1  LegOas 
166. 

Vt. — Barton  Nat.  Bank  v.  Atkins, 
72  Vt.  33,  47  A  176. 

Wis.— Booth  V.  Dear,  96  Wis.  616, 
71  NW  816. 

[a]  lUnstratlou^^d)  Judgment 
creditors  holding  separate  Judg- 
ments may  Join  in  a  suit  against  a 
stockholder  for  an  unpaid  subscrip- 
tion to  stock.  Baines  v.  West  Coast 
Lumber  Co.,  104  Cal.  1,  37  P  767.  (2) 
Where  incorporators  misappropriate 
the  assets  of  the  corporation  so  as  to 
put  them  beyond  the  reach  of  its 
creditors,  such  creditors,  although 
each  of  their  claims  is  separate  and 
distinct,  may  unite  in  an  equitable 
petition  to  subject  the  Incorporators 
to  Individual  liability  and  obtain  an 
accounting  by  them.  Ellis  v.  Pull- 
man, 95  Ga.  445,  22  SB  668;  Sommes 
V.  Mott,  27  Ga.  92.  (3)  Under  a  stat- 
ute providing  that  a  "Judgment  cred- 
itor, or  any  other  creditor,  may  file 
a  bill  in  equity  in  behalf  of  himself 
and  all  other  creditors"  to  enforce  the 

Sersonal  liability  of  the  stockholders, 
lie  bill  may  be  brought  by  two  or 
more  creditors  in  behalf  of  them- 
selves and  all  other  creditors;  and  a 
prayer  that  defendants  be  ordered 
to  pay  to  the  pUlntifls  and  to  such 
other  creditors  as  may  become 
parties  to  the  bill,"  the  amounts  due 
them,  is  not  repugnant  to  a  bill  so 
framed.  Barre  First  Nat.  Bank  v. 
Hlngham  Mfg.  Co.,  137  Mass.  563. 

[b]  Bebentor*  creditors. — Where 
the  creditors  of  a  corporation  file  a 
bill  to  enforce  the  personal  liability 
imposed  on  the  stockholders  by  its 
charter  for  corporate  debts,  the  con- 
tention that  the  debenture  holders 
are  improper  parties-  to  the  bill,  be- 
cause tJiey  are  secured  creditors,  can- 
not be  sustained,  since  they  are  not 
necessarily  secured  oreditors.  Barton 
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are  entitled  to  share  in  the  corporate  assets,  ani 
who  may  ehoose  to  come  in  as  parties  to  the  suit," 
and  it  has  been  held  that  an  allegation  that  there 
are  no  other  corporate  creditors  known  to  plaintiff 
does  not  excuse  the  nonjoinder  of  othtfr  existing 
creditors.'"  In  any  event  those  who  are  entitled  to 
participate  in  the  fund  will  be  permitted  to  become 
parties,"  but  not  those  who  are  not  entitled  to  sharp 
in  the  relief  asked  for;*'  and  since  the  creditors 
have  merely  a  common  or  general  interest  in  enfore- 

Nat  Bank  v.  Atkins.  72  Vt.  8S,  47  A 
176. 

n.  U.  8. — Roebllne's  Sons  Co.  v. 
Klnnlcutt,  248  Fed.  596;  Georare  W. 
Slgnor  Tl«  Co.  v.  Honett,  etc.,  Constr. 
Co-  198  Fed.  412;  Hale  v.  Harden,  95 
Fed.  747,  37  CCA  240;  State  Nat.  Bank 
T.  Sayward,  91  Fed.  443,  38  CCA  664 
[afl  86  Fed.  46];  Cleveland  Rolllng- 
HiU  Co.  V.  Texas,  etc.,  R.  Co.,  27  Fed. 
260  [writ  of  error  dlsm  32  L.  ed.  326 
mem] ;  Holmes  v.  Sherwood,  16  Fed. 
725.  3  'McCrary  406. 

Ala. — McDonnell  ▼.  Alabama  Oold 
U  Ins.  Co.,  85  Ala.  401,  6  S  120. 

Cal. — Balnes  v.  Babcock,  96  Cal. 
681,  27  P  674,  30  P  776,  29  AmSR  168. 

Oa. — Brobston  v.  Downing, '96  Qa. 
605,  22  SE  277 


ing  the  stockholders'  liability,  and  there  id  no  com- 
pulsion on  any  to  come  in,  an  order  adding  new  par- 
ties plaintiff  does  not  prejudice  defendants,  bat  on 
the  other  hand  may  save  them  other  suits.*'  Under 
some  statutes,  however,  other  creditors  are  not 
necessary  parties  to  a  snit  by  a  single  creditor,  where 
he  seeks  only  to  obtain  payment  of  his  judgment 
or  claim,'*  or  where  th^  object  of^  the  suit  is  to 
reach  corporate  assets  which  were  received  by  a 
stockholder.'" 


lb. — ^HarpAr  v.  Union  Mfg.  Co..  100 
m.  285. 

Me.— Abbott  v.  Ooodall,  100  Me. 
231,  *0  A  1030. 

Mass. — Clark  v.  Enowles,  187  Mass. 
SS,  72  tm  352,  106  AmSR  376.  2  Ann 
Cas  26:  Pope  v.  Leonard,  116  Mass. 
386;  Moore  v.  Reynolds,  109  Mass. 
473;  Orew  v.  Breed,  10  Meta  569; 
Crease  v.  Babcock,  10  Mete.  625. 

Minn. — Johnson  v.  Fischer,  tO 
Minn.   173,  14  NW  799. 

Nebr. — Emanuel  v.  Barnard,  71 
Nebr.  766,  99  NW  666;  Hastings  v. 
Barnd,  65  Nebr.  93,  75  NW  49:  Van 
Pelt  T.  Gardner,  64  Nebr.  701,  76  NW 
874;  German  Nat.  Bank  v.  Farmers', 
etc.  Bank.  54  Nebr.  593,  74  NW  1086; 
Farmers'  ti.  &  T.  Co.  v.  Funk,  49  Nebr. 
368.  68  NW  620;  Reed  v.  Burg,  2  Nebr. 
(Unofl.)    117,   96    NW  414. 

N.  J.— Blokley  v.  Schlag,  46  N.  J. 
Eq,  533,  20  A  260;  Wetherbee  v. 
Baker,  36  N.  J.  Bq.  501. 

N.  T. — Marshall  T.  Sherman,  148 
N.  T.  9,  42  NE  419,  51  AmSR  654, 
34  LRA  757  [rev  84  Hun  186,  32  NTS 
193];  Pfohl  V.  Simpson,  74  N.  T.  137; 
Mann  v.  Pentz,  3  N.  T.  415;  Graeber 
V,  Ehrgott,  182  App.  Dlv.  377,  169 
NTS  32;  Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co.,  146  App.  Div.  28. 
130  NTS  748  [aff  207  N.  T.  678,  100 
NE  1135];  Hagmayer  v.  Alten,  41 
App.  Div.  487,  eg  NTS  684;  HIrschfeld 
V.  Bopp,  39  App.  Dlv.  613,  57  NTS 
699;  tting  v.  Lutz,  39  Misc.  3,  78  NTS 
200  [rev  on  other  eroufads  180  N.  T. 
254,  73  NE  24];  Pfohl  V.  Simpson,  60 
HowPr  341. 

N.  C. — Von  Glahn  v.  Lattlmer,  73 
N.  C.  333;  Von  Glahn  v.  Harris,  73 
N.  C.  323. 

Oh.— Umsted  v.  Busklrk,  17  Oh.  St. 
113;  Wright  v.  MoCormack,  17  Oh. 
St    86 

Or.— Brundage  v.  Monumental  Gold, 
etc.,  Mln.  Co.,  12  Or.  322,  7  P  814. 

Pa.— Bates  v.  Day,  198  Pa.  513,  48 
A  407,  82  AmSR  811:  Sheriff  v.  Globe 
OH  Co.,  1  Brewst.  489.  But  see  Cor- 
nell's App.,  114  Pa.  153,  6  A  258  (hold- 
ing that  It  is  not  a  fatal  defect  in 
the  bin  that  all  the  creditors  are  not 
plaintiffs). 

R.  I.— Miller  V.  Smith,  26  R.  I.  146. 
58  A  634:  106  AmSR  699,  66  L.RA  473 
(construing   Colorado    statute). 

S.  C. — Terry  v.  Calnan,  4  S.  C.  508. 

Wash. — Montesano  v.  Carr,  80 
Wash.  384,   141  P  894. 

Wis. — Eau  Claire  Nat.  Bank  v.  Ben- 
son, 106  Wis.  624,  82  NW  604;  Foster 
V.  Posson,  106  Wis.  99,  81  NW  123; 
Day  V.  Buckingham,  87  Wis.  215,  68 
>:w  264 ■;  Carpenter  v.  Marine  Bank, 
14  Wis.  705  note;  Coleman  v.  White, 
14  Wis.  700,  80  AmD  797;  Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.,  13 
Wis.    67.'- 

fa]    Illustrations.'   (1)    An    unse- 


cured creditor  of  an  Insolvent  cor- 
poration without  assets  to  pay  its 
unsecured  debts  may  sue,  on  behalf 
of  himself  and  such  other  creditors 
as  may  choose  to  come  in,  to  enforce 
the  statutory  liability  of  the  stock- 
holders and  have  apportioned  the 
amount  to  be  contributed  by  .each  de- 
fendant stockholder  to  pay  the  claims 
of  the  various  plalntllt  creditors. 
Brobston  v.  Downing,  95  Ga.  506,  22 
SE  277.  (2)  Under  a  statute  making 
the  stockholder  liable  "to  the  cred- 
itors," the  liability  of  stockholders  for 
the  debts  of  a  corporation  contracted 
before  the  whole  capital  stock  has 
been  i>aid  in  cannot  be  enforced  by  a 
single  creditor,  suing  on  his  own  be- 
half; the  bill  must  be  brought  In  be- 
half of  all  creditors.  Harper  v.  Union 
Mfg.  Cte.,  100  in.  225.  (3)  Where  the 
corporate  charter  renders  its  stock- 
holders individually  liable  for  a  sum 
equal  to  twice  the  amount  of  their 
shares,  an  action  by  a  single  creditor 
against  the  receiver  and  a  number  of 
Individual  stockholders  demanding 
Judgment  against  the  receiver  for  the 
amount  of  the  debt,  and  against  each 
defendant  for  his  personal  liability, 
cannot  be  maintained,  since  such  pro- 
ceeding is  a  suit  for  equitable  relief, 
and  can  only  be  brought  by  plaintiff 
on  behalf  of  himself  and  au  other 
creditors  of  the  corporation  who  may 
come  in  and  contribute  to  the  ex- 
penses of  the  suit.  Terry  v.  Calnan, 
4  S.  C.  608.  (4)  A  Judgment  creditor 
cannot  require  stockholders  to  pay 
in  their  unpaid  installments  for  the 
stock  by  a  bill  for  himself  alone;  the 
proceeding  must  be  by  a  general  cred- 
itors' bill.  Bickley  v.  Schlag,  46  N. 
J.  Eq.  533,  20  A  260. 
Partiss  plalatur  to  oreditors'  anlta 

fsnenlly  see  Creditors'  Suits  tS  112- 
15. 

30.  Pope  V.  Leonard,  116  Mass. 
286. 

31.  U.  S.— Hale  v.  Harden,  96  Fed. 
747,  37  CCA  240. 

C3al. — Balnes  v.  West  Ck>a8t  Lumber 
Co..  104  Cal.  1,  87  P  767. 

111. — Fox  v.  Produce  Cold  Storage 
Exch.,  192  III.  A.  801. 

Mass. — Grew  v.  Breed,  10  Mete.  669. 

Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  103,  7  P  68,  3  AmSR 
797. 

Pa. — Cornell's  App.,  114  Pa.  163,  6 
A  268. 

Wis. — Day  y.  Buckingham,  87  Wis. 
216,  58  NW  254. 

[a]  Tims  of  oomlBiT  la.— (1) 
Where,  under  a  statute  which  pro- 
vides that,  when  the  question  is  one 
of  common  or  general  interest  of 
many  persons,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all,  a 
creditor  of  an  insolvent  corporation 
sues  a  subscriber  to  the  stock  for 
the  amount  of  his  unpaid  subscrip- 
tion, and  the  complaint  is  amended 
so  as  to  allow  other  creditors  to  come 
in  and  prosecute,  and  thirty  days  is 
given  for  them  to  prove  their  claims, 
but  none  appear,  the  suit  can  proceed 
without  them.  Thompson  v.  Reno 
Sav.  Bank,  19  Nev.  108,  7  P  68,  3 
AmSR  797.  (2)  In  Minnesota,  under 
Gen.  St.  t  5911,  In  an  action  to  en- 
force the  statutory  liability  of  stock- 
holders, all  creditors  must  become 
parties  to  the  action  within  a  reason- 
able time,  not  less  than  six  months 
from  the  first  publication  of  an  orden 
to  that  effect.  Hale  v.  Hardon,  95 
Fed.  747,  37  CCA  240.  But  see  Spooner 
V.  Bay  of  St.  Louis  Syndicate,  48 
Minn.  313,  61  NW  377   (holding  that 


creditors  might  be  allowed  to  come  la 
after  the  time  stated  In  the  publica- 
tions), -v 

[b]  Assigns*  of  claim. — where 
the  court  makes  an  order  authorizing 
its  receiver,  appointed  for  the  prop- 
erty of  a  corporation,  to  prosecute 
suits  against  certain  stockholders 
for  the  Deneflt  of  such  creditors  of 
the  corporation  as  should  come  in 
and  give  security  for  the  costs  and 
expenses  of  such  suits,  defendants 
therein  have  no  standing  to  contest 
the  right  of  a  creditor  to  come  in 
under  such  order,  after  his  security 
has  been  accepted  by  the  court,  and 
costs  and  expenses  have  been  in- 
curred, on  the  ground  that  he  'ac- 
quired his  claims  against  the  corpo- 
ration by  assignment  after  the  order 
was  entered.  Central  Trust  Co.  v.  Eiast 
Tennessee  Land  Co.,  116  Fed.  743. 

sa.  Baintes  v.  West  Coast  Lumber 
Co.,  104  Ca.\.  1.  37  P  767. 

[a]  XUnstia'tion.— In  an  action  by 
a  Judgment  creditor  for  an  unpaid 
subscription  of  stock,  a  statement  in 
the  complaint  that  the  action  is 
brought  on  behalf  of  plalntllt  "and 
all  other  creditors  who  may  oome  in 
and  contribute  to  the  costs  and  ex- 
penses" win  not  entitle  a  simple  con- 
tract creditor  to  be  made  a  party 
thereto,  as  he  is  not  entitled  to  the 
relief  asked  for.  Balnes  v.  West  Coast 
Lumber  Co.,  104  C!al.  1,  37  P  767.  But 
see  McDonnell  v.  Alabama  Gold  L. 
Ins.  Co.,  86  Ala.  401,  6  S  120  (holding 
that  neither  the  constitution  nor  the 
statute  of  Alabama,  relating  to  the 
liability  of  stockholders  for  the  debts 
of  the  corporation,  limits  the  remedy 
to  Judgment  creditors,  but  it  inures 
to  all  creditors). 

33.  Day  v.  Buokingham.  87  Wis. 
215,  58  NW  264. 

84.  Mich. — McBryaa  v.  TTniversal 
El.  Co.,  130  Mich.  111.  89  NW  683.  9? 
AmSR  468.. 

N.  T.— Woodard  V.  Holland  Med- 
icine Co.,  15  NTS  1»8,  81  NTCivProc 
23. 

Or. — Brundage  v.  Monumental 
Gold,  etc.,  Mln.  Cto.,  12  Or.  322,  7  P 
314. 

Va. — Mountain  Lake  Land  Co.  v. 
Blair,  109  Va.  147,  63  SE  751. 

Wis. — ^Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  18  Wis.  57. 

[a]  ninstratlon. — ^An  action  may 
be  maintained  by  one  creditor  to 
charge  stockholders  individually 
with  the  payment  of  a  Judgment 
against  the  corporation  without  Join- 
ing other  creditors  as  parties  plain- 
tiff, or  stating  in  substance  that  the 
action  Is  brought  on  behalf  of  plain- 
tiff and  other  creditors,  under  a  stat- 
ute which  provides  that  "a  creditor" 
may  bring  such  action,  and  that  the 
Judgment,  in  such  action  "must  pro- 
vide for  a  fair  distribution  of  the 
property  of  the  corporation  among 
Its  fair  and  honest  creditors."  etc 
Woodard  v.  Holland  Medicine  Co.,  IS 
NTS  128,  21   NTCivProc  23. 

[b]  Kuls  applied^-^A  receiver  ap- 
pointed at  the  suit  of  a  single  Judg- 
ment creditor  of  a  oorporatton  may. 
without  leave  of  court,  maintain  a 
bill  to  enforce  a  stockholder's  lia- 
bility, without  bringing  in  Its  other 
creditors,  or  alleging  that  he  brings 
the  suit  for  himself  and  other  cred- 
itors who  may  choose  to  come  In.  al- 
though pras^ng  that  Its  debts  may  be 
ascertained  and  decreed.  McBryan  v. 
Universal  El.  Ck>^  130  Mich.  111.  89 
NW  683,  97  AmSR  458. 

38.     Bartlett  v.  Drew,  67  N.  T.  687. 


For  later  oases, dsrclopmeata  and  oluuices  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  noinlMr. 


§§  1729-1731] 


COBPOkATlONS 


[14  C;  J.]     1107 


Notice  to  other  creditors.  Where  a  creditor  is 
entitled  to  commence  an  action  in  his  own  behalf 
and  that  of  others  who  may  come  in,  it  is  not  neces- 
sary that  he  should  give  notice  of  the  suit  to  the 
other  creditors." 

Eanitable  or  beneficial  owners.  It  has  been  held 
that  the  trustee  of  a  creditor  suing  in  the  latter 's 
behalf  and  that  of  the  other  creditors  need  not  join 
his  cestui  que  trust.*'' 

The  attorney-general  is  not  a  necessary  party  to  a 
biU  by  the  receiver  of  an  insolvent  corporation 
formed  for  the  purpose  of  creating  a  monopoly 
against  the  stockholders  and  bondholders,  to  ascer- 
tain which  of  the  stockholders  have  paid  for  their 
stock  and  which  have  not,  and  the  amount  neces- 
sary for  each  one  to  pay,  and  to  declare  such  bonds 
Toid.** 

[$  1730]  (b)  Defendants  Generally— aa.  At 
Law.  Under  some  statutes  any  number  may  be 
joined  as  parties  defendant.'*  But  ordinarily, 
where  stockholders  are  severally  and  individually 
liable,  an  aetion  at  law  should  lie  against  stock- 
holders separately  without  joining  other  stock- 
holders;*** and  where  the  extent  of  the  stockholders' 
liability  depends  upon  the  extent  or  amount  of  their 
stock,  or  is  in  proi>ortion  to  their  stock,  the  liability, 

But  see  Osgood  y.  Laytln.  3  Abb. 
Dec.  (N.  T.^  418.  »  Keyes  521,  3 
Transcr.  A.  124,  6  AbbPrNS  1,  87 
HowPr  63  (holdlnr  that,  although 
the  receiver  of  an  Insolvent  insur-' 
aoce  conipan7  may  maintain  an  ac- 
tion to  recover  from  the  stockholders 
the  proportion  of  the  capital  stock 
distributed  to  each,  yet  no  creditor 
can  Individually  maintain  an  action 
against  an  individual  stoclcholder  for 
the  share  so  illegally  distributed  to 
him;  the  liability  Is  to  the  creditors 
generally,  and  the  action  should  be 


commenced  by  some  one  party  repre- 
senting all  the 


be  creditors). 


36.  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  103,  7  P  68,  3  AmSR  797. 

37.  Orew  v.  Breed,  10  Mete. 
(Mass.)  569. 

83.  See  v,  Heppenhelmer,  66  N.  J. 
Eq.  240,  86  A  966  [afr  66  K.  J.  TSd- 
463.  41  A  1116]. 

39.  Cal. — Oreenleaf  v.  Jacks,  131 
Cal.  506,  65  P  1039. 

Ida. — McTamany  v.  Day,  83  Ida.  96, 
128  P  663. 

Minn. — Merchants'  Nat.  Bank  y. 
Bailey  Mfg.  Co.,  34  Minn.  323,  25  NW 
639 

N.  T. — John  A.  Roebllng'a  Sons  Co. 
V.  Federal  Storage  Battery  Car  Co., 
186  App.  Dlv.  430;  173  NYS  297. 

Oh. — Blair  v.  Newbegln,  65  Oh.  St. 
425,  62  KK  1040,  58  LRA  644;  Leman 
y.  MacLennan,  28  Oh.  Clr.  Ct.  137 
[afl  75  Ob.  St.  643,   80  NE  1129]. 

S.  D. — Omaha  Union  Nat.  Bank  v. 
Halley.  19  S.   D.  474,  104   NW   213. 

40.  II.  S. — Flash  v.  Conn,  109  U.  S. 
371,  3  set  263,  27  L.  ed.  968;  Terry  v. 
Little,  101  U.  S.  216,  25  li.  ed.  864. 

Fla.— Gibba  v.  Davis,  27  Fla.  631,  8 
S  ft33 

111.-— Schalucky  v.  Field.  124  111.  617, 
16  NB  904,  7  AmSR  399;  Thompson  v. 
Meisser,  108  111.  369;  Buchanan  v. 
Meiaser.  105  111.  638;  Fuller  v.  Led- 
den,  87  111.  310. 

Ky. — Gamewell  Fire  Alarm  Tel.  Co. 
v.  Fire,  etc.,  Tel.  Co.,  116  Ky.  769, 
76  SW  8G2,  25  KyL  1010. 

Me. — Pulsifer  v.  Greene,  96  Me.  438, 
62  A  921. 

Md. — Norris  v.  Johnson.  34  Md.  485. 

Miss.— Vlck  V.   Lane,   66  Miss.  681. 

Mo. — Perry  v.  Turner,  55  Mo.  418; 
Hodgson  V.  Cheever,  8  Mo.  A  318. 

N.  T.— Weeks  v.  Love,  50  N.  Y.  568; 
Garrison  v.  Howe,  17  N.  T.  458; 
Abbott  v.  Aspinwall,  26  Barb.  202. 

[a]  Xnnatratlon. — Where  the  stat- 
ute provides  that  the  stockholders 
shall  be  "severally  Individually" 
liable  to  the  creditors  of  the  corpora- 
tion to  an  amount  equal  to  the  amount 
of  stock  held  by  them  respectively, 
for  all  debts  and  contracts  made  by 


S. — McVlckar  v.  Jones,  -70 


such  corporation  until  the  amount  of 
its  capital  stock  shall  have  been  paid 
In,  and  certificates  made  and  recorded, 
in  an  action  against  a  stockholder  to 
enforce  his  liability  to  creditors  be- 
fore the  ten  per  cent  Is  paid  In,  other 
stockholders  need  not  be  joined  as 
defendants.  Abbott  v.  Aspinwall,  26 
Barb.   (N.  Y.)    202 

41.     U.    ~ 
Fed.  754. 

Conn. — ^Patne  v.  Stewart,  3S  Conn. 
616. 

Oa. — ^Adkins  v.  Thornton,  19  Ga. 
325;  Lane  y.  Harris,   16  Ga.  217. 

Kan. — Howell  v.  Washington  First 
Nat.  Bank,  52  Kan.  133.  34  P  395; 
Abbey  v.  W.  B.  Grimes  Dry  Goods 
Co..  44  Kan.  415,  24  P  426. 

Mo. — Perry  v.  Turner,  65  Mo.  418; 
Leucke  v.  Tredway,   45  Mo.  A.  507. 

N.  T. — Van  Wagenen  v.  Clark,  22 
Hun  497;  Abbott  v.  Aspinwall,  26 
Barb.  202;  Poughkeepsie  Bank  v. 
Ibbotson.  24  Wend.  473. 

Oh. — Smith  y.  Johnson,  67  Oh.  St. 
486,  49  NE  693. 

ta]  She  reasoa  is  that  the  meas- 
ure of  liability  may  be  wholly  dif- 
ferent In  each  case,  depending  upon 
the  shares  held.  A  Joint  suit  would 
be  Impracticable,  as  there  could  be 
no  joint  judgment.  Poughkeepsie 
Bank  v.  Ibbotson,  24  Wend.  (N.  Y.) 
473. 

[b]  Zllnstnrtloii. — ^Where  the  stat- 
ute declares  that  "if  any  corporation 
...  be  dissolved,  leaving  debts  un- 
paid, suits  may  be  brought  against 
any  person  or  persons  who  were 
stoclcholders  at  the  time  of  such  dis- 
solution, .  .  .  and  If  judgment  be 
rendered,  and  execution  satisfied,  the 
defendant  or  defendants  may  sue  all 
who  were  stockholders  at  the  time  of 
dissolution,  for  the  recovery  of  the 
portion  of  such  debt  for  which  they 
were  liable,"  a  creditor  cannot  join 
several  stockholders,  but  must  sue 
each  separately.  Howell  v.  Washing- 
ton First  Nat.  Bank,  52  Kan.  133,  34 
P  395;  Abbey  v.  W.  B.  Grimes  Dry 
Goods  Co.,  44  Kan.  416.  417,  24  P  426. 

43.  U.  a. — Mechanics'  Sav.  Bank 
y.  Fidelity  Ins.,  etc,  Co.,  87  Fed.  113. 

Kan. — Grund  v.  Tucker,  6  Kan.  70. 

N.  Y.— Lang  v.  Luta,  180  N.  T.  254, 
73  NB  24  Caff  83  App.  Dlv.  634,  82 
NYS  319];  Dean  v.  Whiton,  16  Hun 
203;  Thompson  v.  Nicolal,  21  Misc. 
700,   49   NYS   422. 

Oh. — Blair  v.  Newbegln,  66  Oh.  St. 
425,  62  NE3  1040,  68  LRA  644. 

S.  C— Hall  v.  Kllnck,  26  S.  C.  348, 
60  AmR  505. 

43.  Overmyer  y.  Cannon,  82  Ind. 
457;  Grund  v.  Tucker,  5  Kan.  70: 
Mosler  Safe    Co.  y.  Guardian  Trust 


being  unequal  and  limited,  is  several,  and  suit  nrast 
be  begun  against  each  severally,  and  several  stock- 
holders cannot  be  joined  as  defendants.*^  Where 
the  liability  is  joint  and  several,  it  may  be  enforced 
against  a  single  stockholder,*'  or  all  of  them  may 
be  joined  as  defendants  in  one  action.**  Where  the 
liability,  is  joint  only^  all  the  stockholders  must  be 
made  parties  defendant.** 

Transferee.  A  transferee  of  stock  is  not  a  neces- 
sary party  to  an  action  to  enforce  the  original  stock- 
holder's liability  for  corporate  debts  incurred 
before  the  transfer.*' 

Beneficial  owner.  A  trustee  in  an  action  at  law 
may  be  sued  without  joining  his  beneficiary.** 

[$  1731]  bb.  In  Equity.  As  a  general  rule  all 
tlie  stockholders  who  axe  liable  and  interested  in 
the  subject  matter  of  the  proceeding  should  be  made 
parties  defendant  to  a  creditors'  suit  in  equity  to 
enforce  either  their  equitable  and  subscription  lia- 
bility or  their  additional  statutory  liability,  in  order 
that  each  may  bear  his  pro  rata  share  of  the  indebt- 
edness and  complete  justice  may  be  done  between 
them,*'  particularly  where  the  suit,  although  nomi- 
naUy  to  enforce  an  additional  or  statutory  liability, 
is  really  one  to  wind  np  the  affairs  of  the  corpora- 
tion, and  the  presence  of  all  the  parties  is  necessary 

Co.,  208  N.  Y.  624,  101  NE  786  [mod 
163  App.  Dlv.  117,  138  NYS  2981; 
Lang  v.  Luts,  180  N.  Y.  254,  73  NE  24 


[atr  83  Ann.  Dlv.  6i4."82  iTYS  3191; 
Dean  y.  Whiton,  16  Hun  (N.  Y.)  203. 
And  see  cases  supra  note  42. 

44.  Pollard  V.  Bailey,  20  Wall.  (U. 
S>)  620,  22  L.  ed.  376;  MIddletown 
Nat.  Bank  v.  Toledo,  etc.,  R.  Co.,  113 
Fed.  587  (construing  Oh.  Rev.  St.  ( 
3260);  Shafer  v.  Morlarty,  46  Ind.  9: 
ISmanuel  v.  Bamard271  Nebr.  766,  99 
NW  666;  Strong  v.  wheaton.  38  Barb. 
(N.  Y.)  616:  Allen  v.  Sewall,  2  Wend. 
(N.  Y.)  327;  Dyer  v.  Drucker,  104 
NYS  166. 

4B.  TiflCany  v.  Giesen,  96  Minn.  488, 
106  NW  901. 

46.  Wadsworth  v.  Hocking,  61  111. 
166   [aft  164  111.  42,  46  NE  436]. 

47.  V.  S.— Irvine  v.  Elliott,  208 
Fed.  82  (construing  Ohio  statute): 
State  Nat.  Bank  v.  Sayward,  91  Fed. 
443,  S3  CCA  564  [aff  86  Fed.  46]:  Elk- 
hart Nat.  Bank  v.  Northwestern 
Guaranty  Loan  Co.,  87  Fed.  263.  30 
CCA  632  [aff  84  Fed.  76];  Walsh  v. 
Memphis,  etc.,  R.  Co.,  6  Fed.  797,  2 
McCrary    160. 

Ala. — Friend  ▼.  Powers,  93  Ala. 
114    9  S  392 

lil.— Smith  v.  Kastor,  195  III.  A 
468;  Curran  v.  Bradner,  27  111.  A.  682, 

Ind. — Herron  v.  Vance,  17  Ind.  596. 

Kan. — Waller  v.  Hamer,  66  Kan. 
168.  69  P  185. 

Ky.— De  Wolf  v.  Mallet,  2  J.  J. 
Marsh.  401;  Lexington,  etc.,  R.  Co.,  y. 
Bondurant, 

La.- 
v.  Lehmann, 

Me.— Abbott  v.  Ooodali;  100  Me.  231, 
60  A  1030. 

Mass. — Clark  y.  Knowles,  187  Masa 
36,  72  NE  362,  105  AmSR  376.  2 
AnnCas  26;  Crease  v.  Babcock,  10 
Mete.   525. 

Mich. — Dunston  v.  Hoptonlc  Co.,  81 
Mich.  372,  47  NW  322. 

Minn. — Hanson  v.  Davison,  73  Minn 
464.  76  NW  264;  Johnson  y.  Fischer, 
30  Minn.  173.  14  NW  799. 

Mo. — Pfort  v.  Gruen,  92  Mo.  A.  660, 
69  SW  405;  Leucke  v.  Tredway,  46  Mo. 
A.  507. 

Nebr. — Emanuel  v.  Barnard,  71 
Nebr.  756,  99  NW  666;  Van  Pelt  y. 
Gardner,  54  Nebr.  701,  76  NW  874; 
German  Nat.  Bank  y.  Farmers',  etc.. 
Bank,  54  Nebr.  693,  74  NW  1086;  Fre- 
mont Package  Mfg.  Co.  v.  Storey,  2 
Nebr.   (Unoft:)  325,  96  NW  416. 

N.  H— Connecticut  River  Sav.  Bank 
v.  FIske,  60  N.  H.  363;  Erickson  v. 
Nesmith,  46  N.  H.  871;  Hadley  v.  Rus- 
sell, 40  N.  H  109. 

N.  Y. — Marshall  y.  Sherman.  14S 
N.  T.  9,  42  NB  419,  61  AmSR  664,  34 


sn.  4ui;  jLiexingion.  etc.,  n.  vjo.,  v. 
durant,    1    Ky.    Op.-   458. 
El. — Dllzell   Engineering,   etc.,   Co. 
.ehmann,  120  La.  273,  46  S  138. 
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to  adjnBt  the  eqiiitiea;**  and  a  stookholder  vhose 
liability  is  sought  to  be  enforced  may  insist  on 
eostoekholders  being  made  parties  for  the  purpose 
of  a  general  accounting."  This  rule,  however,  haa 
been  said  to  be  a  rule  of  convenience,  and  not  of 
necessity,""  and  a  failure  to  join  certain  stock- 
holders as  parties  defendant  is  sufficiently  excused 
where  they  are  dead  and  their  estates  are  unrepre- 
sented;'^ where  they  are  insolvent,'*  or  have 
retired  from  the  corporation ;°'  where  the  claim 
against  them  is  barred  by  the  statute  of  limita- 
tions;'* where  they  could  not  be  reached;"  where 


they  are  not  all  known,  or  are  so  numerous  that  it 
would  be  impracticable  to  join  them  without  great 
delay  and  inconvenience;^"*  or  where  other  valid 
reasons  are  given  for  not  bringing  them  in." 

Ftoper  but  not  IndiBpensable  paartieB.  Where  a 
creditor  merely  asks  to  obtain  payment  of  his  own 
claim  by  subjecting  to  it  some  equitable  estate  of 
the  corporation,  such  as  an  unpaid  subscription,  and 
the  stockholders'  liability  is  a  several,  or  joint  and 
several  one,  not  all  the  stockholders  are  necessary 
or  indispensable  parties  defendant,"  although  they 


LRA  767  [rev  84  Hun  186,  (2  I4TS 
193];  Orlfflth  v.  Mangam.  73  N.  T. 
611  (aft  42  N.  T.  Super.  869];  Mann 
V.  Pentz.  8  N.  T.  415;  Oraeber  v.  Ehr- 
gott,  18i  App.  DIv.  877,  169  NTS  32; 
"Warth  V.  Moore  Blind  Stitcher,  etc., 
Co.,  148  App.  Dlv.  28,  130  NYS  748 
raff  207  N.  Y.  678,  100  NE  1135]: 
Ford  T.  Chaae,  118  App.  Dlv.  605,  103 
NYS  30  [air  189  N.  Y.  504  mem,  81 
NB  1184  mem]:  Wellington  v.  Con- 
tinental Constr.,  etc.,  Co.,  68  Hun 
408,  6  NYS  587:  Dodge  v.  Havemeyer, 
42  Hun  669  mem;  Thompson  v.  Nlco- 
lat,  21  Misc.  700,  49  NYS  422. 

Oh. — Umsted  v.  Busklrk,  17  Oh.  St. 
113;  Smith  v.  Newark,  etc.  R.  Co.,  8 
Oh.  Clr.  Ct.  683,  4  Oh.  Cir.  Dec.  36*. 

Pa. — Bates  v.  Day,  198  Pa.  613,  48 
A  407,  82  AmSR  811. 

R.  I. — Miller  v.  Smith.  28  R.  I.  146, 
68  A  634,  106  AmSR  699.  66  LRA  478; 
New  England  Commercial  Bank  v. 
Newport  Stockholders  Steam  Factory, 
6  R.  I.  154,  7E  AmD  688. 

Tex. — Mathls  v.  Prldham,  1  Tex. 
Civ.  A.  58,  20  SW  1016. 

Wash. — Beddow  v.  Huston,  66 
Wash.  686,  118  P  762. 

Wis. — Foster  v.  Posson,  106  WIS. 
99,  81  NW  123;  Pierce  v.  Milwaukee 
Constr.  Co.  38  Wis.  253;  Carpenter 
v.  Marine  Bank,  14  Wis.  705  note; 
Adler  v.  Milwaukee  Patent  Brick  Mfg. 
Co.  13  Wis.  67. 

But  see  People's  Nat.  Bank  v.  Sa- 
Tille  25  App.  (D.  C.)  139  (holding  that 
the  remedy  of  creditors  to  subject 
unpaid  subscriptions  must  be  pursued 
Individually  against  each  subscriber 
in  a  separate  suit  and  that  no  two  or 
more  subscribers  may  be  joined  in 
one  suit  merely  because  they  are  sub- 
scribers to  the  same  stock  of  the 
same  company). 

[a]  zr  they  apply  to  be  hMurd  all 
the  stockholders  of  a  corporation  are 
necessary  parties  defendant  to  a  bill 
to  enforce  a  judgment  against  the 
corporation,  by  compelling  contribu- 
tion from  its  stockholders.  Walsh  v. 
Memphis,  etc.,  R.  Co.,  6  Fed.  797,  2 
McCrary  166. 

[b1  All  d«llB«a«at  stoekhoUeni 
should  be  made  parties  in  an  action 
by  a  creditor  against  stockholders  to 
recover  unpaid  stock  subscriptions, 
unless  it  Is  impracticable  to  do  so. 
Van  Pelt  v.  Gardner,  54  Nebr.  701,  76 
NW  874;  German  Nat.  Bank  v.  Far- 
mers', etc..  Bank,  54  Nebr.  593,  74  NW 
1086;  Fremont  Package  Mfg.  Co.  v. 
Storey,  2  Nebr.  (Unoff.)  325,  96  NW 
416;  Mann  v.  Pentz,  3  N.  T.  415;  Wel- 
lington v.  Continental  Constr.,  etc., 
Co.,  62  Hun  408,  5  NYS  587;  Beddow 
v.  Huston,  65  Wash.  586.  118  P  762; 
Adler  v.  Milwaukee  Patent  Brick  Mfg. 
Co.,  18  Wis.  67. 

[c]  Besldent  atookholden, — The 
Joinder  of  all  resident  stockholders 
of  a  foreign  corporation  Is  proper,  in 
a  suit  in  equity  by  creditors  to  en- 
force the  stockholders'  liability  under 
the  foreign  statutes.  Pfaff  T.  Oruen, 
92  Mo.  A.  660,  69  SW  406. 

[d]  Stook  laaned  to  on*  for  ••▼• 
•r»L — ^Where  stock  is  issued  without 
value  received  to  one  person  for  the 
benefit  of  several,  and  distribution  Is 
made  to  them,  in  a  suit  by  creditors, 
all  the  parties  to  the  agreement  who 
haverecelved  the  stock  may  be  joined 
In  one  suit.  Dllzell  Engineering,  etc., 
Co.  V.  Lehmann,  120  La.  273,  45  S  138. 
^  «.  U.  8.— Terry  .v.  Little,  101  U. 
S.  216,  26  L.  ed.  864. 


Ala. — Lea  v.  Iron  Belt  Mercantile 
Co.,  119  Ala.  271,  34  8  28;  Friend  v. 
Powers,  93  Ala.  114,  9  S  392. 

Colo. — Buenx  v.  Cook,  16  Colo.  38, 
24  P  679. 

Qa. — Brobston  v.  Downing,  96  Oa. 
606,  22   SB  277. 

Ind. — Herron  v.  Vance.  17  Ind.  S96. 

La. — Reynolds  v.  FellclMia  Steam 
Boat  Co.,  17  La.  397. 

Nev. — Thompson  v.  Reno  Sav. 
Bank.  19  Nev.  103,  7  P  68,  8  AmSR 
797. 

N.  Y.— 0*|00d  V.  Laytin,  8  Abb. 
Dee.  418,  3  Keyes  621,  3  Transcr.  A. 
124,  5  AbbPrNS  1,  37  HowPr  63  [aff 
48  Barb.  4631. 

Or. — ^Brundaga  v.  Monumental 
Gold,  etc.,  Min.  Co.,   12  Or.  ,322,  7  P 

Wis. — Carpenter  v.  Marine  Bank, 
14  Wis. '705  note:  Coleman  v.  White. 
14  Wis.  700,  80  AmD  797. 

And  see  cases  supra  note  47. 

[a]  XUnatnttloii^— Where  there  is 
an  averment  of  Insolvency,  and  a 
prayer  for  a  settlement  of  the  affairs 
of  the  institution,  under  an  order  of 
the  proper  court,  all  the  stockholders 
may  be  made  parties,  so  as  to  adjust 
the  whole  affairs  of  the  institution, 
and  determine  their  respective  rights, 
liabilities,  and  cross  eaulties.  Her- 
ron V.  Vance,  17  Ind.  596. 

40.  Umsted  v.  Buskirk,  17  Oh.  St. 
lis. 

BO.  Erickson  v.  Nesmlth,  46  N.  H. 
371. 

61.  Brobston  v.  Downing,  96  Oa. 
506,  22  SE  277;  Fremont  Package 
Mfg.  Co.  V.  Storey,  2  Nebr.  (Unoff.) 
826.  96  NW  416. 

Jolader  of  peraonal  r*ptMi«ntattv*a 
see  infra  S  1732. 

BS.  111. — Chirran  v.  Bradner.  27  HI. 
A.  682. 

Ky.— De  Wolf  V.  Mallet,  t  3.  J. 
Marsh.    401. 

Mich. — Wilson  V.  California  Wine 
Co.,  95  Mich.  117.  64  NW  648;  Duns- 
ton  V.  Hoptonlc  Co..  88  Mich.  372,  47 
NW  322. 

Miss. — Vlck  V.  Lane,  56  Miss.  681. 

Nebr. — Fremont  Package  Mfg.  Co. 
V.  Storey,  2  Nebr.  (Unoff.)  826,  96 
NW  416. 

_N.  H,— Erickson  v.  Nesmlth,  46  N. 
H.  871. 

N.  T.— Orlfflth  V.  Mangam.  73  N. 
T.  611  [aff  42  N.  T.  Super.  169];  Well- 
ington V.  Continental  Constr.,  etc., 
Co^62  Hun  408,  6  NYS  687. 
_  Wis. — Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  IS  Wis.  67. 

03.  Wadsworth  v.  Hocking,  61  III. 
A.  156  [aff  164  HI.  42,  46  iHS  486]. 

[a]  niurtratlon^— A  creditor  can- 
not be  compelled  to  join  as  codefend- 
ants  former  stockholders  who  have 
retired  from  the  corporation  with  the 
consent  of  defendant  stockholders, 
although  not  in  the  exact  manner 
pointed  out  by  the  articles  of  the  as- 
sociation. Wadsworth  v.  Hocking.  61 
111.  A.  166  [aff  164  ni.  42,  46  NE 
4361. 

Si,  Smith  v.  Newark,  etc..  R.  Co., 
8  Oh.  Clr.  Ct.  688.  4  Oh.  Clr.  Dec.  356. 

BS.  Fremont  Package  Mfg.  Co.  v. 
Storey.  2  Nebr.  (Unoff!)  326,  96  NW 
416;  Mason  v.  Alexander,  44  Oh.  St. 
818.  7  NE   486. 

[a]  Bole  ivpUa<L — Where  the 
debts  largely  exceed  the  capital 
stock,  so  that,  if  liable  at  all,  de- 
fendants are  liable  for  the  full 
amount  of  their  stock,  the  refusal  of 


the  court  to  delay  the  trial  on  account 
of  the  assignee  of  one  of  the  stock- 
holders ana  the  administrator  of  an- 
other not  having  been  found,  after 
the  case  had  passed  through  one 
court,  and  had  been  long  pending  on 
appeal  in  another,  is  not  erroneous, 
the  absence  of  such  parties  does  not 
deprive  the  court  of  lurlsdlction,  and 
the  omission  to  render  Judgment 
against  the  assignee  is  not  ground 
ITor  reversal.  Newberry  v.  Alexander, 
44  Oh.  St.  346,  7  NE  446;  Mason  v. 
Alexander,  44  Oh.  St.  318,  7  NE  435. 

56.  Mass. — Oease  v.  Babcock,  10 
Mete.  525. 

Mich. — Pettlbone  v.  McGraw,  6 
Mich.  441. 

Miss.— Vick  V.  Lane.  66  Miss.  681. 

Or. — Brundage  v.  Monumental 
Gold,  etc.,  Min.  Co..  12  Or.  822.  7  P 
314. 

Wis. — Adler  V.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  67. 

67.  Brobston  v.  Downing,  95  Ga. 
605,  22  SE  277;  Baker  v.  Atkins,  62 
Me.  205:  Brewer  v.  Michigan  Salt 
Assoc,  hS  Mich.  361,  26  NW  374; 
TurnbuU  v.  Pomeroy  Salt  Co.,  11  Oh. 
Dec.  (Reprint)  19,  24  ClncLBul  133. 

B8.  U.  S.— Hatch  y,  Dana,  101  V. 
S.  205,  25  L.  ed.  885:  Ogllvle  v.  Knox 
Ins.  C;o.,  22  How.  380,  16  L.  ed.  849; 
BIssIt  V.  Kentucky  River  Nav.  Co., 
16  Fed.  363;  Marsh  v.  Burroughs.  16 
F.  Cas.  No.  9,112,  1  Woods  463. 

Ala. — ^Lea  v.  Iron  Belt  Mercantile 
Co..  119  Ala.  271,  24  S  28. 

Ariz.^-Samaniego  v.  Stiles,  8  Ariz. 
48,  20  P  607. 

Cal. — Welch  V.  Sargent,  127  Cal. 
72,  69  P  319:  Walter  v.  Merced  Acad- 
emy Assoc,  126  C!al.  682,  69  P  136; 
Bafnes  v.  West  Coast  Lumber  Co., 
104  Cal.  1,  37  P  767;  Baines  v.  Bab- 
cock. 96  C^l.  681,  27  P  674.  SO  P  776. 
29  AmSR   168. 

Colo. — Colorado  Fuel,  etc.  Co.  v. 
Sadalia  Smelting  Co.,  18  Colo.  A.  474. 
69  P  222.  ^ 

Ga.— Harrell  v.  Blount  112  Oa.  711. 
38  SB  66;  Semmes  v.  Mott.  27  Oa.  92. 

III.— Edwards  v.  Schllltnger.  245 
III.  281,  91  NE  1048.  137  AmSR  308. 
33  LRAN8  895  [aff  148  111.  A.  2271: 
Singer  v.  Hutchinson.  188  111.  606.  66 
NB  888,  76  AmSR  188  [aff  88  IlL  A. 
676] :  Siegel  v.  Andrews,  181  HL  360. 
64  NE  1008  [aff  78  111.  A.  611];  Palmer 
V.    Woods,    149    111.    146,    35    NE    1122 


6301;   Young  v.    Far- 
826,   28   NB  845;  Cohaa 


[aff    48    ifl.   A. 
well.   139  HI.  3     . 

V.  Toy  Gun  Mfg.  Co.,  172  HI.  A.  830 
Manufacturers'  Paper  Co.  v.  Llnd- 
glom,  80  111.  A.  267;  Turner  v.  Ala- 
bama Min.,  etc,  Co..  26  IlL  A.  144. 

Ky. — ^Williams  v.  Chamberlain,  94 
SW  29,  29  KyL  606. 

La. — ^Wlnterhaler  v.  Hoffman.  119 
La.  125.  48  S  980;  8.  M.  Jones  6o.  v. 
Hoffman,  114  La.  996,  88  S  768. 

Md.— Crawford  v.  Rohrer.  S9  Md. 
699. 

Mass. — ^American  Spirits  Hfg.  Co. 
V.  Eldrldge,  209  Mass.  B90,  96  KB 
942 

Mich. — Pettlbone  ▼.  McOraw,  6 
Mich.  441. 

Mo. — Meyer  v.  Ruby  Trust  Min., 
etc,  Co.,  192  Mo.  162,  90  SW  821; 
Leucke  v.  Tredway,  45  Mo.  A.  607. 

Nev. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  108.  7  P  66,  *  AmSR 
797. 

N.  J.— Wolcott  V.  WaldstelB,  8*  N. 
J.  E<J,  63,  97  A  961. 

N.  v.— Bartlett  v.  Drew,  57  N.  T. 
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may  be  proper  parties.'''  This  mle  also  applies 
where  the  object  of  the  suit  is  to  reach  corporate 
property  which  has  been  distributed  to  defendant 
stockholder,"'  or  where  the  stock  was  wrongfully 
issued  to  him."^  The  stockholders  are  not  neces- 
sary parties  to  a  suit  in  which  the  corporation  is 
decreed  to  levy  an  assessment  on  its  unpaid  stock.*" 
Stockholders  from  whom  the  corporation  repur- 
chases its  stock,  and  thus  renders  itself  insolvent, 
may  be  joined  in  one  suit  by  a  creditor,  suing  after 
the  corporation's  bankruptcy  and  the  trustee's 
refusal  to  sue  for  him." 

Creditors.  Where  other  creditors  are  proper 
parties  plaintiff,  they  cannot  be  joined  as  parties 
defendant,  unless  a  sufficient  reason  is  shown  why 
they  are  not  made  parties  plaintiff.** 

Nonresidexits.  Although  there  is  authority  to  the 
contrary,**  as  a  general  rule  it  is  not  necessary  to 
make  a  stockholder  a  party  defendant  where  he  is 
not  within  the  jurisdiction  of  the  court,**  and  a 
decree  may  be  rendered  against  those  over  whom  the 
court  has  jurisdiction,  where  it  can  be  done  without 
injustice  to  those  who  are  absent.*^ 

Persons  not  stockholders.  Subscribers  who,  by 
.  reason  of  statutory  conditions  not  having  been  com- 
plied with,  have  not  become  stockholders  are  not 
necessary  parties  defendant  to  a  suit  against  stock- 
holders for  unpaid  subscriptions  ;**  and  this  rule 
also  applies  to  stockholders  whose  stock  has  been 
declared  forfeited.*"  Where  the  owners  of  stoct  at 
,  the  time  a  debt  is  contracted  stand  in  the  relation  of 
indemnitors  to  a  subsquent  transferee,  they  are  nec- 
essary parties  to  an  action  in  equity  to  enforce  the 
liability  of  the  transferee." 

Agent.    Where  stock  is  bought  by  an  agent  of  an 


undisclosed  principal  who  becomes  insolvent,  after 
the  shares  are  turned  over  without  having  them 
transferred  on  the  books  of  the  corporation,  the  sel- 
lers, in  an  action  to  charge  them  as  stockholders  of 
record,  are  entitled  to  have  the  agent,  who  appears 
as  stockholder  of  record,  retained  as  party  defend- 
ant to  ascertain  whether  they  are  not  entitled  to 
indemnification  from  the  agent.^^ 

Beneficial  owners.  A  receiver  appointed  for  an 
insolvent  corporation  may  maintain  a  bill  against 
the  cestuis  qui  trustent  of  certain  of  its  stock  to 
enforce  their  liability  for  assessments  necessary  to 
pay  debts,  notwithstanding  the  trustees  holding  the 
l^al  title  to  such  stock  are  also  made  parties." 

Diracton.  Where  the  directors  of  a  dissolved 
corporation,  who  are  the  proper  parties  to  enforce 
the  stockholders'  obligation  refuse  so  to  do,  they  are 
proper  parties  defendant  in  an  action  by  creditors 
to  enforce  such  obligation." 

Stockholders  as  tmstoes.  Where  stockholders 
have  possession  and  control  of  the  corporate  proper- 
ty as  trustees  of  the  creditors,  and  violate  their 
trust,  a  creditor  in  a  suit  in  equity  for  such  breach 
'  may  join  all  the  stockholder  trustees  as  defendants,^* 
or  may  proceed  against  one  only,'*  or  against  as 
many  of  them  as  he  sees  fit,'*  and  may  join'  the 
representatives  of  deceased  trustees  with  sneh  of 
the  surviving  cotrustees  as  he  proceeds  against.'' 

[i  1732]  (c)  BepresentatiTea  of  Decedents; 
Heirs  and  Legstaes.  The  personal  representative 
of  a  decedent  stockholder  may,  in  an  equitable  pro- 
ceeding to  enforce  the  subscription  liability  of  stock- 
holders, be  joined  with  living  stockholders  as  a 
defendant.;'*  Where  the  suit  is  against  the  heir  of 
a  deceased  stockholder,  and  such  heir  is  also  the 


EST;  Boeardus  v.  Rosendale  Mfg.  Co., 
7  N.  T.  147. 

N.  C. — Cooper  v.  Adel  Securit7  Co.. 
127  N.  C.  219.  87    SB  216. 

Or. — Brundage  v.  Monumental  Oold. 
etc.,  Mln.  Co.,  12  Or.  322,  7  P  814. 

Fa. — CornelVs  App.,  114  Pa.  153,  6 
A  258. 

S.  C. — Sac1;ett'a  Harbour  Bank  v. 
Blake,  24  S.  C.  Bo.  225. 

Va. — Mountain  Lake  Land  Co.  v. 
Blair,  109  Va.  147,  63  SE  761;  Martin 
v.  South  Salem  Land  Co.,  94  Va.  28, 
26  SB  691. 

Wis. — Pierce  v.  Milwaukee  Constr. 
Co.,  38  Wis.  253. 

[a]  Sabor  olalm. — ^Under  a  statute 
providing  that  the  stockholders  of  a 
company  shall  be  jointly  and  sev- 
erally liable  for  labor  performed  for 
such  coDipany,  all  the  stockholders  of 
euch  a  company  need  not  be  Joined 
as  parties  to  a  bill  to  enforce  such 
liability,  where  the  original  suit  was 
for  labor.  Fettlbone  v.  McGraw,  6 
Mfch.  441. 

(bl  SnSdeney  of  assets  wtthoxit 
tomg  Vffm  stoeUioiaers. — An  objec- 
tion to  a  bin  for  want  of  proper 
parties  is  not  tennble  in  a  case  where 
creditors  seek  satisfaction  out  of  the 
assets  of  the  company  of  which  de- 
'fendants  are  debtors;  the  debts  at- 
tached are  sufficient  to  pay  the  cred- 
itors, they  need  look  no' further  and 
are  not  bound  to  settle  up  all  the  af- 
fairs of  the  corporation  and  the 
equities  between  its  various  stock- 
holders. Os-llvle  y.  Knox  Ina.  Co.,  22 
How.    (U.  8.)    380,  16  L.  ed.  249. 

69.  f>ommes  v.  Mott,  27  Qa.  92; 
Woodard  v.  Holland  Medicine  Co., 
21  NYClvProc  23;  Mathls  v.  Prld- 
ham,  1  Tex.  Civ.  A.  58,  20  SW  1016. 
And  see  cases  supra  note  50. 

[a]  IB  ■eqnestKatloB  pxoceedlaya 
plaintiff  may,  if  he  choose,  make  all 
the  stockholders  defendants,  and  com- 
pel a  contribution  from  all  equal  to 
the  amount  unpaid  on  the  stock  held 
by  them  respectively,  and  have  it  di- 
vided among  all  the  creditors.  Wood- 
ard V.  Holland  Medicine  Co.,  21  NT 
CivProc    21;    Morgan   v.    New    York, 


eta,  B.  Co..  10  Paige  (N.  T.)  290. 

to.  Wood  V.  Dnmmer,  80  F.  Gas. 
No.  17,944,  3  Mason  308;  Adams  v. 
Perryman,  (Ala.)  80  S  863;  Klm- 
brough  V.  Davles,  104  Miss.  722,  61  8 
697;  Hastings  v.  Drew,  76  N.  Y.  9: 
Bartlett  v.  Crew,  67  N.  Y.  587  [aff  4 
Lans.  444,  60  Barb.  648]. 

61.  Erie  Second  Nat.  Bank  v. 
Oeorger.  346  Fed.  617. 

69.  Bates  v.  Great  Western  Tel. 
Co.,  134  111.  636,  25  NB  621;  Oreat 
Western  Tel.  Co.  v.  Gray,  122  Hi.  630, 
14  NE  214. 

63.  Laurel  First  Nat.  Bank  v. 
Pearson.  109  Miss.  688.  68  S  921. 

9%.  Young  V.  New  York,  etc.,  SS. 
Co.,  16  AbbPr  (N.  Y.)  229. 

Ta]  Ooaaent  of  orsdttora  to  jotii  ■ 
Wnere  plaintiffs  sue  for  the  benefit  of 
other  creditors  similarly  situated, 
they  should  not  put  other  Judgment 
creditors  in  the  condition  of  actual 
parties  without  their  consent,  and  if 
they  are  proper  parties  plalntifT  they 
cannot  be  made  defendants  without 
an  averment  in  the  complaint  that 
plaintiffs  have  Ineffectually  at- 
tempted to  obtain  their  consent  to 
unite  as  platntiffa  in  the  action,  or 
some  other  similar  or  sufficient  aver- 
ment. Young  V.  New  York,  etc.,  SS. 
Co.,   10  AbbPr   (N.  Y.)    229. 

6B.  Irvine  v.  Elliott,  203  Fed.  82 
(holding  that  in  an  action  in  Ohio 
to  enforce  double  liability  of  stock- 
holders of  an  insolvent  Ohio  railroad 
company,  imposed  by  Ohio  Rev.  St. 
11880]  It  8268,  3260,  all  stockhoMers, 
nonresident  and  resident,  must  be 
made  parties);  Patterson  v.  Lynde, 
112  111.  196  (holding  that  since  in  an 
action  to  enforce  tne  Individual  lia- 
bility of  stockholders,  the  amount  to 
be  paid  must  be  adjusted  as  between 
the  stockholders,  an  action  by  cred- 
itors of  an  insolvent  foreign  corpora- 
tion cannot  be  maintained  against 
resident  stockholders,  to  enforce 
their  liability  on  unpaid  subscrip- 
tions, where  other  stockholders  who 
are  indebted  resided  out  of  the  Juris- 
diction of  the  court,  and  have  no 
property  within  the  atate). 


66.  IT.  S. — Kennedy  v.  Gibson.  8 
Wall.  498,  19  L.  ed.  476;  Hale  v.  Har- 
den, 96  Fed.  747,  37  CCA.  240;  Holmes 
V.  Sherwood,  16  Fed.  725,  3  McCrary 
406. 

Oa. — Brobston  v.  Downing,  96  Oa. 
506,  22  SB  277. 

Mich. — Dunston  v.  Hoptonic  Co.,  83 
Mich.  372,  47  NW  322. 

Mo.-^-^Leucke  v.  Tredway,  45  Mo. 
A.  607. 

Nsbr. — German  Nat.  Bank  v.  Farm- 
ers' etc..  Bank,  54  Nebr.  593.  74  NW 
1086. 

N.  H.— Brlckaon  t.  Nesmltb,  46  N. 
H.  371. 

N.  Y. — Wellington  v.  Continental 
Constr.,  etc.,  Co.,  52  Hun  408,  5  NYS 
687. 

N.  C— Von  Olahn  v.  Harris,  78  N. 
C.  883. 

8.  C— Terry  v.  Martin,  10  S.  C.  263. 

▼•aaa  see  supra  {  1723. 

67.  Brickson  v.  Nesmith,  46  N.  H. 
371. 

JnOnuitt  or  decree  reaenJIy  see 
infra  J  1781.  ^^ 

68.  Ford  v.  Chase,  118  App.  Div. 
606,  103  NYS  SO  [afT  189  N.  T.  604 
mem,  81  TTO  1164  mem];  Bole  v.  Ful- 
ton.   233    Pa.   609,   82   A   947. 

69.  Ford  v.  Chase,  118  App.  Div. 
605,  103  NTS  30  faff  189  N.  Y.  604 
mem,  81  NE  1164  mem]. 

TO.  Wheeler  v.  Faurot,  87  Oh.  St. 
26. 

71.  Richarfla  ▼.  Robin,  86  Miso. 
628,  148  NTS  822. 

7a.     Hewett  V.  Adams,  50  Me.  271. 

73.  Lewisohn  v.  Stoddard,  78  Conn. 
575,  63  A  621. 

74.  Graham  v.  Hoy,  <8  N.  T.  Super. 
506. 

75.  Graham    y.    Hoy,    <8 
Super.   506. 

76.  Graham    T.    Hoy,    <t 
Super.   506. 

77.  Graham    y.    Hoy,    « 
Super.  506. 

Joladar    of    zepzeaaatattysa 
sially  see  infra  i  1732. 

78.  Conn. — Lewisohn  y.  Stoddard, 
78  Conn.  575,  S3  A  621. 

N.  T.— Warth  ▼.  Moore  Blind  8Ut- 
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executor  of  the  estate,  it  is  not  neoessary  to  join 
him  as  a  party  defendant  in  his  representative 
capaoity."  A  deceased  stockholder 's  heirs  and  lega- 
tees who  have  received  their  shares  of  the  estate 
are  proper  parties  defendant,  since  the  creditors  are 
entitled  to  follow  'the  assets  of  the  estate  into  the 
hands  of  such  parties  j°°  but  this  does  not  apply  to 
a  residuary  legatee  who  has  not  received  any  part 
of  the  estate.*^ 

[(  1733]  (d)  .  Corporation.  Under  some  stat- 
utes the  corporation  is  a  necessary  party  defendant 
to  a  suit  to  enforce  a  stockholder's  individual  lia- 
bility for  corporate  debts,^'  or  to  an  action  which 
charges  the  corporation  and  certain  stockholders 
with  fraud;**  and  it  has  been  held  that  if  the  corpo- 
ration cannot  be  brought  in  the  suit  should  be  dis- 


fnissed.**  Under  other  statutes  the  corporation  may 
be  joined  as  defendant  in  an  action  to  enforce  the 
statutory  liability  of  the  stockholders,**  even 
though  a  judgement  had  been  previously  obtained 
against  it  for  a  portion  of  the  debt  sued  for,**  but 
is  not  a  necessary  party  defendant.*'  The  corpora- 
tion is  also  a  proper,  but  not  a  necessary,  party  de- 
fendant in  a  suit  to  subject  assets  misappropriated 
by  the  incorporators  to  the  payment  of  their  claims, 
and  to  obtain  an  accounting.** 

Unpaid  rabscription.  Under  some  statutes,  where 
the  proceeding  by  creditors  is  to  collect  unpaid  stock 
•subscriptions  and  subject  them  to  corporate  debts, 
the  corporation  is  a  necessary  party  defendant;** 
but  under  other  statutes  the  corporation  is  a  proper 
but  not  a  necessary  party  defendant  in  such  a  pro- 


Cher,  etc.,  Co.,  Ht  App.  Dlv.  it,  ISO 
NTS  748  [aif  207  N.  T.  673,  100  NE 
1135];  Orahaxn  v.  Hoy,  38  N.  Y.  Super. 
S06. 

Oh. — Smith  V.  Newark,  etc.  R.  Co., 
S  Oh.  Clr.  Ct.  583,  4  Oh.  Clr.  Dec  356. 

Pa. — Hamilton  v.  Clarion,  etc.,  R. 
Co.,  144  Fa.  34,  23  A  63.  13  LRA  779. 

R.  I. — New  England  Commercial 
Bank  v.  Newport  Stockholders  Steam 
Factory,  6   R.  I.  164,   76  AmD   688. 

79.  Cooper  v.  Ives,  62  Kan.  395,  63 
P  434. 

80.  New  Engrland  Commercial 
Bank  v.  Newport  Stockholders  Steam 
Factory,  6  R.  I.  164,  76  AmD  688:  Bar- 
ton Nat.  Bank  v.  Atkins,  72  Vt  33, 
47  A  176.  • 

81.  Starkweather  ▼.  Brown,  26  R. 
L  142,  176,  66  A  201,  324. 

89.  U.  S. — Clinton  Mln.,  etc.,  Co.  ▼. 
Cochran,  247  Fed.  449;  Elkhart  Nat. 
Bank  v.  Northwestern  Ouaranty 
Loan  Co.,  87  Fed.  252,  30  CCA  632 
FafT  84  Fed.  76];  State  Nat.  Bank  v. 
Sayward,  86  Fed.  45  [alt  91  Fed.  443, 
18  CCA  664];  Walser  v.  Memphis, 
eOC.  R.  Co.,  19  Fed.  162:  Walsh  v. 
Memphis,  etc.,  R.  Co.,  6  Fed.  797,  2 
McCrary  156:  Dormttcer  v.  Illinois, 
etc  Bridge  Co.,  6  Fed.  217:  Hannibal 
First  Nat.  Bank  v.  Smith,  6  Fed.  216. 

Me. — ^Abbott  V.  QoodaJI,  100  Me. 
231.  60  A  1030. 

N.  H. — Connecticut  River  Sav. 
,  Bank  v.  Flske,  60  N.  H.  368;  Erlck- 
^  son  V.  Nesmlth.  46  N.  H.  371;  Hadley 
V.  Russell.  40  N.  H.  109. 

Oh. — Umstod  v.  Busklrk.  17  Oh.  St 
118. 

Pa. — Bates  v.  Day,  198  Pa.  618,  48 
▲  407,  82  AmSR  811;  Stockton  v.  Men- 
jrel.  1  Woodw.  344. 

w.  Va. — Nimiok  v.  Hlnso  Iron 
Works  Co.,  26  W.  Va.  184. 

[a]  ToralfB  eorpomttoa. — In  an 
action  Eitralnst  a  single  stockholder  of 
an  Insolvent  foreign  corporation  to 
enforce  his  statutory  liability,  the 
corporation  should  be  made  a  party. 
Bates  v.  Day.  198  Fa.  613.  48  A  407, 
82    AmSR    811. 

83.  Svan  Land,  etc.,  Co.  v.  Frank, 
148  U.  S.  60S,  13  set  691,  37  L.  ed. 
677  [mod  39  Fed.  466} ;  Calcasieu  Nat. 
Bank  v.  Godfrey,  114  La.  874,  38  S 
691. 

[a]  ninatration.— A  person  luv- 
incr  n  claim  for  unllquidat«d  damages 
arising  out  of  fraud  in  a  sale  against 
a  corporation  which  has  sold  Its  as- 
sets, distributed  Its  corporate  funds 
amonR  its  stockholders,  and  sus- 
pended business,  but  which  has  not 
been  le^ially  dissolved,  cannot  main- 
tain a  suit  in  equity  In  a  federal  court 
against  a  portion  of  the  stockholders 
to  subject  to  his  claim  the  assets  so 
received  by  them,  without  making 
the  corporation  Itself  a  party;  and  the 
fact  that  It  has  no  oOlcers  or  agents 
upon  whom  personal  service  can  be 
made  Is  Immaterial  when,  by  the 
statutes  of  the  state  of  Its  incorpora- 
tion, a  method  is  provided  whereby  It 
can  be  brought  Into  court.  Swan 
Land,  etc.,  Co.  v.  Frank.  148  U.  S. 
602,  13  set  691,  37  L.  ed.  577  tmod  39 
Fed.  466]. 

84.  Elkhart  Nat.  Bank  v.  North- 
western Guaranty  Loan  Co.,  87  Fed. 


252,  80  CCA  632   [aff  84  Fed.  76]. 

[a]  Bnlt  for  appointaaant  of  re- 
oelver. — The  corporation  and  all  its 
stockholders  are  necessary  parties  de- 
fendant to  a  creditors'  suit  for  the 
appointment  of  a  receiver,  an  ac- 
counting, and  to  enforce  the  personal 
liability  of  stockholders,  and,  if  the 
corporation  cannot  be  brought  In.  the 
suit  must  be  dismissed.  Elkhart  Nat. 
Bank  v.  Northwestern  Guaranty  Loan 
Co.,  87  Fed.  252,  30  CCA  632  [aff  84 
Fed.  76]. 

88.  U.  S. — Flour  City  Nat.  Bank  ▼. 
Wechselberg,  45  Fed.  547  (under  Wis- 
consin statute). 

Colo. — Tabor  v.  Ooss,  etc.,  Mfgr. 
Co.,  11  Colo.  419,  18  P  637. 

Mich. — Connors  v.  Carp  River  Iron 
Co.,  54  Mich.  168,  19  NW  938. 

Nebr. — German  Nat.  Bank  v.  Far- 
mers', etc.,  Bank,  64  Nebr.  593.  74  NW 
1086. 

N.  T. — ^Woodard  v.  Holland  Medi- 
cine Co.,  21  NTCivProc  23;  Masters 
V.  Rossie  Lead  Mln.  Co.,  2  Sandf.  Ch. 
301. 

Pa. — ^Patterson  v.  Wyomlsslng  Mfg. 
Co.,  40  Pa.  117. 

[a]  mMtnttou. — (1)  Under  a 
statute,  providing  that  a  stockholder 
shall  be  liable  for  the  company's 
debts  to  the  extent  of  his  unpaid 
stock,  and  that  a  suit  in  equity  may 
be  brought  against  a  stockholder  of 
a  corporation  that  has  dissolved,  or 
ceased  to  do  business,  leaving  debts 
unpaid,  by  Joining  the  corporation 
and  the  stockholders  in  such  suit,  a 
complaint  on  an  insurance  policy  Join- 
ing the  company  and  several  stock- 
holders as  defendants,  and  alleging 
that  the  company  has  oeased  to  do 
business,  leaving  debts  unpaid,  does 
not  mlsjoln  the  parties.  Tabor  v. 
Goss.  etc.,  Mfg.-  Cfo.  11  Colo.  419,  18 
P  637.  (2)  Where  plaintiff  h&s  a 
claim  against  a  corporation  and  one 
against  stockholders  individually,  It 
Is  proper  to  make  both  the  corpora- 
tion and  the  stockholders  defendants. 
Woodard  v.  Holland  Medicine  Co.,  21 
NTCivProc  23. 

88.  Patterson  v.  Wyomlsslng  Mfg. 
Co.,  40  Pa,  117.  See  also  Hoard  v. 
Wilcox.  47  Pa.  51  (holding  that  a 
creditor  who  seeks  to  recover  from 
stockholders,  on  the  insolvency  of  a 
manufacturing  corporation,  cannot 
maintain  his  action  against  a  part  of 
them  sued  alone,  without  Joining  the 
corporation  with  them  In  his  action, 
even  though  he  has  previously  ot>- 
talned  Judgment  against  the  corpora- 
tion). 

87.  IT.  g.— Flour  City  Nat.  Bank 
V.  Weohselberg,  45  Fed.   547. 

Cal. — Oreenleaf  v.  Jacks,  133  Cal. 
506,  66  P  1039.  ^ 

Colo.— Klpp  v.  Miller.  47  Colo.  698, 
108  P  164.  136  AmSR  236. 

Pla.— Gibbs  V.  Davis,  27  Fla.  631. 
8   S    63». 

Ga. — Moore  v.  Ripley,  106  Ga.  666, 
32  SE  647. 

Mass  — American  Spirits  Mfg.  Co. 
v.  Eldridge,  209  Mass.  690,  96  NE 
942. 

Mich.— Tilden  ▼.  Young,  39  Mich. 
58. 


Minn. — ^Nolan  y.  Hazen,  44  Minn. 
478,  47  NW  165. 

Mo. — State  Sav.  Assoc,  v.  Kellogg, 
52  Mo.  E83. 

Nebi. — ^Van  Pelt  v.  Gardner,  61 
Nebr.  701,  76  NW  874;  German  Nat 
Bank  v.  Farmers',  etc..  Bank.  64  Nebr. 
593,  74  N'W  1086. 

N.  T. — Perkins  v.  Church,  SI  Barb. 
84;  Buffalo  Citizens'  Bank  v.  Wein- 
berg, 26  Misa  618,  67  NTS  495; 
Thompson  v.  Nicolal,  21  Misc.  700, 
49  NTS  422. 

Oh.— Blair  v.  Newbegin.  66  Oh.  St 
426,  62  NE  1040,  58  LRA  644. 

Pa. — Patterson  v.  Wyomissiner  Mfg. 
Co..  40  Pa.  117. 

R.  I.— Third  Nat  Bank  v.  Angell, 
18  R.  I.  1,  29  A  500. 

ia]  Whtm  a  OMdltor  haa  oMalaed 
guent  mgalatX  th*  oorporattoa, 
and  execution  thereon  h&s  been  Issued 
and  returned  unsatisfied,  the  creditor 
may  bring  an  action  against  a  stock- 
holder to  enforce  his  Individual  lia- 
bility for  the  corporate  debt,  without 
Joining  the  corporation  as  a  party. 
Nolan  V.  Hasen,  44  Minn.  478,  47  NW 
156;  Third  Nat.  Bank  v.  AngelL  18 
R.  I.  1,  29  A  600. 

-  [b]  Aittr  dlsaolntloii ^A  corpora- 
tion which  has  been  adjudicated  a 
bankrupt  under  the  Federal  Bank- 
rupt Act  Is  dissolved,  and  a  dissolu- 
tion so  brought  about  is  sulllcient  to 
authorize  creditors  to  bring  suits 
against  its  stockholders  under  the 
statute  without  Joining  the  company 
in  the  suit.  State  Sav.  Assoc  v.  Kel- 
logg. 52  Mo.  583  (Wagner  St  p  293  I 
22). 

[c]  IMzaetoT*. — Where,  on  the  dis- 
solution of  a  corporation,  a  court  of 
competent  Jurisdiction  appointed  an 
assignee  to  settle  the  corporate  af- 
fairs, creditors  suing  to  enforce  the 
liability  of  stockholders,  need  not 
make  the  directors  at  the  time  pf  the 
dissolution  parties  defendant.  Klpp 
v.  Miller,  47  Colo. '698,  108  P  164, 
185   AmSR  236. 

[d]  Statnta  rtrtnff  cradltor  etoe- 
tlon.— Where  a  state  statute  in  ex- 
press terms  provides  that  the  creditor 
may  at  his  election  Join  the  corpora- 
tion in  a  proceeding  to  enforce  the 
statutory  liability  of  a  stockholder,  a 
federal  court  will  hold  that  the  cor- 
poration, although  a  proper  party,  is 
not  an  Indispensable  one.  Flour  City 
Nat.  Bank  v.  Weohselberg.  46  Fed. 
547. 

88.  Bills  V.  Pullman,  98  Oa.  445. 
22  SE  568:  Trotter  v.  Lisman,  209  N. 
T.  174,  102  NE  675  [aft  164  App.  Dlv. 
922.  139  NTS  1148]. 

89.  U.  S. — Continental  Adjustment 
Co.  V.  Cook.  152  Fed.  652;  Dormltzer  v. 
Illinois,  etc..  Bridge  Co..  6  Fed.  217: 
Hannlbnl  First  Nat  Bank  v.  Smith, 
6  Fed.  216. 

Cal. — Potter  v.  Dear,  27  P  878,  96 
Cal.  578.  30  P  777. 

Ga. — Augusta  Commercial  Bank  v. 
Warthen.  119  Ga.  990.  47  SE  536  (in 
equity);  King  v.  Sullivan.  93  Oa.  621. 
20  SE  76.  See  American  Ice  Cream 
Mfg.  Co.  V.  Eloonomy  Laundry  Co..  97 
SE  678  (holding  petition  not  de- 
murrable for  misjoinder). 


For  later  oaa*s,4*T*lopniaats  and  cha&f  m  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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eeeding,*"  particularly  where  it  is  practically 
defunct"  or  beyond  the  jurisdiction  of  the  court."' 

Labor  claim.  Under  some  statutes  the  joinder  of 
the  corporation  is  necessary  in  an  action  against 
stockholders  to  enforce  a  claim  for  labor  furnished 
it,**  unless  it  has  been  dissolved,**  or  its  assets 
have'  been  exhausted  ;*°  and  under  some  statutes 
individual  stockholders  cannot  be  made  joint  defen- 
dants with  the  corporation  where  the  suit  is  brought 
by  an  assignee  of  the  laborer.*' 

Failnre  to  incorporate.  Persons  who  assume  to 
be  a  corporation,  without  complying  with  the  stat- 
utory requirements  relative  to  the  organization  of 
corporations,  may  be  severally  and  jointly  liable 
for  debts  contracted  in  the  corporate  name,  but  they 
cannot  be  made  joint  defendants  with  the  assumed 
corporation  in  an  action.*' 

[$  1734]  (e)  Aadgiiee  or  Beceiver.**  Where 
the  corporation'  has  assigned  for  the  benefit  of  credi- 
tors, and  its  assets  are  in  ,the  hands  of  the  assignee, 
he  is,  a  necessary  party  defendant  to  a  suit  by  corpo- 
rate creditors  against  the  stockholders,**  except 
where  the  object  of  the  suit  is  merely  to  ascertain 
the  liability  of  stockholders.^  But  where  the 
assignee  is  a  party  plaintiff,  he  need  not  be  joined  as 
a  party  defendant.^ 

Beceiver.  When  authorized  by  statute  or  order 
of  court  the  receiver  may  sue  in  his  own  name,*  but 
in  the  absence  of  such  authority  the  suit  should  be 
brought  in  the  name  of  the  corporation.*  An  order 
of  oonrt  authorizing  the  receiver  to  sue  in  his  own 

111.— Patterson  v.  Lynde,  112  III. 
1»6. 

Mass. — ^Pope  V.  Iieonard,  HE  Mass. 
286:  Deerfield  v.  Nlms,  110  Mass.  IIB. 

MO. — Iicucke  V.  Tredway,  45  Mo. 
A.   507. 

N.  J. — McDermott  v.  Woodhouse, 
87  N.  J.  Bki.  615,  101  A  875  [rev  87  N. 
J.  Gq.  124,  99  A  103];  Wetherbee  V. 
Baker,  85  N.  J.  Eq.  501. 

N.  T.— Mann  v.  Penti.  8  N.  T.  416. 

N.  C. — Cooper  v.  Adel  Security  Co., 
122  N.  C.  468,  SO  SB  348. 

Wis. — Coleman  v.  White,  14  Wis. 
700,  80  AmD  797. 
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name  to  enforce  a  stock  assessment  does  not  warrant 
a  suit  by  the  corporation  for  the  use  of  the 
receiver.'  A  receiver  of  an  insolvent  corporation 
is  not  a  necessary  party  to  an  action,  brought  by 
creditors  to  enforce  a  stockholder's  liability,  which 
does  not  seek  to  affect  the  corporate  property;*  but 
since  he  is  a  representative  of  the  creditors,  he  is  a 
propter  party  plaintiff  with  the  creditors  in  a  suit  on 
a  judgment  against  the  corporation  to  recover  the 
amount  due  from  a  stockholder.'  A  receiver  is  a 
proper  but  not  a  necessary  party  plaintiff  to  a  suit 
by  creditors,  against  stockholders  to  enforce  their 
statutory  liability,  commenced  prior  to  the  statute 
requiring  the  receiver  to  bring  such  actions.*  A 
receiver  appointed  by  a  foreign  court  need  not  be 
joined  as  a  party  plaintiff  to  a  suit  .)>y  creditors 
against  stockholders  of  a  corporation  residing  in 
another  state.* 

[$  1735]  (f)  Kaising  land  Waiving  Objections. 
An  objection  for  want  of  necessary  parties  must  be 
specially  raised  in  some  form  of  pleading,^"  other- 
wise in  some  jurisdictions  it  will  be  deemed  to  have 
been  waived  •,'^  and  this  rule  extends  to  the  nonjoin- 
der of  the  corporation,^*  and  to  the  objection  that^ 
there  has  been  a  misjoinder  of  parties.^*  Where 
code  provisions  prevail,  defects  of  parties  must  be 
taken  advantage  of  by  demurrer  when  the  defects 
appear  on  the  face  of  the  complaint,^*  and,  when 
the  defect  does  not  so  appear,  by  answer.^'  Where 
not  all  the  stockholders  are  made  parties  defendant 
to  a  proceeding  to  enforce  their  liability,  those  who 


oMaawd  anJiurt  tiM  eorpotatlos  by 

the  complaining  creditor,  the  corpo- 
ration must  be  made  a  party  In  an 
action  to  enforce  the  stockholder's 
liability  on  his  unpaid  subscription. 
Leucke  v.  Tredway,  45  Mo.  A.  507. 

SO.  Lewlsohn  ▼.  Stoddardr  78 
Conn.  575,  63  A  621;  Smith  v.  Kastor, 
195  111.  A.  458. 

91.  Walser  v.  Sellg:man,  13  Fed. 
415,  21  Blatchf.  130. 

[al  Bid*  apiilled. — ^A  corporation 
which  has  sold  all  Its  property  and 
franchises,  except  the  mere  right  to 
exist,  and  which  has  no  officers  or 
place  of  business,  is  not  a  necessary 
party  in  a  suit  aralnst  a  stockholder 
to  make  him  liable  for  his  unpaid 
subscription,  notwithstanding:  the 
fact  that  the  corporation  has  still  the 
power  to  reorganize  and  collect  the 
stockholders'  duos.  Wellman  v.  How- 
land  Coal,  etc..  Works,  19  Fed.  51. 

»a.  Walser  v.  Sellgman,  13  Fed. 
415.  21  Blatchf.  130. 

03.  Thompson  v.  Jewell,  43  Mich. 
240,  5  NW  274;  Mllroy  v.  Spurr  Moun- 
tain Iron  Mln.  Co..  43  Mich.  231,  6 
NW  287  (under  the  act  of  1877);  Pos- 
ter V.  Posson.  105  Wis.  99,  81  NW  123; 
May  v.  Black,  77  Wis.  101,  45  NW 
949.  But  see  Tilden  v.  Young,  39 
Mich.  58  (holding  that,  if  the  right 
to  sue  a  stockholder  for  a  labor  debt 
of  his  corporation  became  complete 
before  the  passage  of  the  act  of  1877, 

grovldlng  that  the  corporation  might 
e  made  a  joint  defendant,  plaintiff 
could  still  proceed  at  common  law, 
under  Comp.  L,.  i  2852,  against  the 
stockbolder  alone). 

»L  Foster  v.  Posson,  106  Wis.  99, 
81  NW  128. 
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95.  Foster  v.  Posson,  106  Wis.  99, 

81  NW  123. 

96.  Connors  v.  Carp  River  Iroh 
Co.,  54  Mich.  168,  19  NW  938. 

[a]  In  Mohtgaii,  under  How.  St.  ( 
4110  which  provides  that  suits  for 
labor  performed  for  a  corporation 
may  be  commenced.,  against  any  or 
all  the  stockholders  and  the  corpora- 
tion jointly,  and  i  4886  which  pre- 
scribes a  new  remedy  for  the  enforce- 
ment of  such  liability,  and  repeals 
all  former  acts  relative  to  corpora- 
tions, but  provides  that  the  act  shall 
not  apply  to  suits  for  labor,  where 
the  action  Is  brougrht  by  "the  person 
who  performed  the  labor,"  an  action 
by  an  assignee  of  a  laborer  cannot  be 
brought  against  the  stockholders  and 
corporation  jointly.  Connors  v.  Carp 
River  Iron  Co.,  64  Mich.  168,  19  NW 
988 

97.  Smith  v.  Colorado  F.  Ins.  Co., 
14  Fed.  899,  4"MoCrary  688. 

98.  Action  by  >*o*lT«r  r«iiMmll)r 
see  infra  XV. 

99.  Harper  v.  Union  Mfg;.  Co.,  100 
111.  225. 

[a]  IB  Wlaeoaalii,  If  the  corpora- 
tion is  in  the  hands  of  an  assignee, 
such  assignee  should  be  a  party 
either  as  plaintiff  or  defendant  in  an 
action  for  the  benefit  of  all  creditors 
to  enforce  the  statutory  liability  of 
stockholders.  Williams  v.  Meloy,  97 
Wis.  561,  73  NW  40. 

1.  KIpp  V.  Miller,  47  Colo.  598,  108 
P  164,  135  AmSR  236. 

a.  Williams  v.  Meloy,  97  Wis.  661, 
73   NW  40. 

3.  Rowell  V.  Chandler,  88  111.  288; 
Math  Is  V.  Prldham,  1  Tex.  Civ.  A.  68, 
20  SW  1015. 

4.  See  Receivers  [34  Cyc  382  et 
seq]. 

5.  Metropolitan  Coach  Co.  v. 
Freund,  42  App.   (D.  C.)   283. 

Actlona  by  receiver  renetally  see 
infra  XV. 

6.  Lans  v.  liUts,  180  N.  T.  264.  73 
NE  24  [aft  83  App.  Div.  634,  82  NTS 
3191;  Childs  v.  Blethen,  40  Wash.  340, 

82  P  405. 

7.  Chllds  V.  Blethen.  40  Wash.  840, 
82  P  405. 

[a]  niugtratfanLi— Where  a  judg- 
ment is  rendered  In  receivership  pro- 
ceedings against  the  corporation  In 
which,  a    creditor   Intervenes   on.  *<«- 


be- 


half of  the  creditors  and  impleads  the 
stockholders  as  turtles  defendant  for 
the  purpose  of  enforcing  their  stat- 
utory liability  to  the  creditors,  the 
receiver,  although  not.  boneflrially 
interested.  Is  a  proper  party  plaintiff 
with  the  creditors  in  a  suit  on  the 
judgment  for  the  puri>ose  of  recov- 
ering the  amount  due  from  a  stock- 
holder. Childs  V.  Blethen,  40  Wash. 
340,  82  P  406. 

8.  Coyle  v.  Taunton  Safe  Deposit, 
etc.,  Co..  216  Mass.  166,  103  NE  288; 
Mahoney  v.  Bernhardt,  27  Misc.  839, 
68  NYS  748  [att  46  App.  Div.  499,  68 
NTS  642  (aff  169  N.  tT  589  mem,  62 
NE  1097  mem)]. 

9.  Holmes  V.  Sherwood,  16  Fed. 
725,  3  McCrary  406. 

10.  Ariz. — Btiles  v.  Samaniego,  S 
Ariz.  48,  20  P  607  (demurrer  or  an- 
swer). 

La. — Reynolds  v.  Feliciana  Steam 
Boat  Co.,  17  La.  397. 

Minn — Arthur  v.  Wlllius,  44  Minn. 
409,  46  NW  851. 

Mo. — Pike  V.  Martlndale,  91  Mo. 
268,  1  SW  858;  Leucke  v.  Tredway, 
45  Mo.  A.  507;  Hagar  v.  Oraves,  26 
Mo.  A.  164;  Michael  v.  St.  Louis  Mat. 
P.  Ins.  Co.,  17  Mo.  A.  28. 

Utah. — Henderson  v.  Tumgren,  9 
Utah  4-32,  85  P  495  (demurrer  or  an- 
swer). 

Objections  •■  to  parties  reawallr 


see  Parties  [31  Cyc  4681. 
"       'iz.— Stiles   v.    Si 
20  P  607 


11.  Ariz. — Stiles  v.  Samaniego,  S 
Ariz.   48,  20  P  607. 

Minn.— Arthur  v.  WllHus,  44  Minn. 
409,  46  NW  861. 

Mo. — Pike  V.  Martlndale,  91  Mo. 
268;  Leucke  v.  Tredway,  45  Mo.  A. 
507;  Hagar  v.  Graves.  26  Mo.  A.  164; 
Michael  V.  St.  Louis  Mut.  F.  Ins.  Co., 
17  Mo.  A.  23. 

N.  T. — Persch  v.  Simmons,  8  NTS 
788. 

Utah. — Henderson  v.  Tumgren,  9 
Utah  432,  35  P  496. 

U.  Umsted  v.  Buskirk,  17  Oh.  St. 
113. 

13.  Leucke  v.  Tredway,  46  Mo.  A. 
507. 

14.  Mendenhall  v.  Duluth  Dry 
Goods  Co.,  72  Minn.  312,  75  NW  232; 
Strong  V.  Wheaton,  38  Barb.  (N.  T.) 
616. 

15.  Strong  V.  Wheaton.  ^^aj*. 
(N.  Y.y  616.    zed  byVjOOQ^lC 
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are  joined,  if  they  want  other  stockholders  bronght 
in  for  the  purpose  of  equalizing  the  burden  of  con- 
tributions among  themselves,  may  bring  them  in  at 
their  own  expense  by  an  answer  or  other  proper 
proceeding,^"  such  as  by  a  cross  bill;*^  and  if  any 
of  the  stockholders  joined  as  parties  are  not  served 
or  brought  into  court,  the  defect  is  waived  if  the^ 
others  go  to  trial  on  the  merits  without  applying 
to  have  the  trial  stayed  until  their  associates  are 
brought  in.^* 

.Ple»  in  abatement.  In  jurisdictions  >rhere  the 
practice  adheres  to  the  common-law  procedure,  a 
plea  in  abatement  is  a  proper  mode  of  objecting  to 
a  nonjoinder  of  stockholders  where  the  proceeding 
is  at  law."  Such  plea  must  allege  that  others  are 
jointly  liable  with  defendant,'"  and  should  antici- 
pate and  exclude  all  such  supposable  matter  as 
would,  if  alleged  on  the  opposite  side,  defeat  the 
plea.*^ 

Amendment.  Where  plaintiff  omits  to  make  all 
the  stockholders  parties,  other  creditors  who  have 
been  made  parties  plaintiff  may  obtain  leave  of  court 
to  have  such  stockholders  brought  in.*' 

[i  1736]  (8)  Notice,  Process,  and  Appearaaca. 
TTniess  it  clearly  and  expressly  so  provides,  a  statute 
relating  to  the  enforcement  of  liability  of  stock- 
holders will  not  be  construed  to  authorize  the  ren- 
dition of  judgment  against  a  stockholder  who  has 
not  appeared  and  who  has  not  bees  served  with 
process  or  g^ven  notice.'*-  Where  the  statute  is 
silent  on  the  subject,  it  must  be  understood  as  leav- 
ing it  to  the  operation  of  the  general  rules  of  law," 
and  not  as  constituting  a  legislative  declaration  that 
there  may  be  judgment  without  notice,  process,  or 
appearance."      Some    statutes   require    service   of 


le.  IT.  S.— Hatch  V.  Dana,  101  U. 
S.  20S,  2E  L..  ed.  S8S. 

Mass. — Essex  County  v.  Iiawrence 
Uach.  Shop,  10  Allen  3E2. 

Minn.— Arthur  v.  WilUus,  44  Minn. 
409.  46  NW  861. 

N.  Y. — Warth  v.  Moore  Blind 
Stitcher,  etc.,  Co.,  148  App.  Dlv.  28, 130 
NTS  748  [att  207  N.  T.  678,  100  NB 
1135]. 

Oh. — ^Hardman  y.  Cincinnati,  etc, 
B.  Co.,  9  Oh.  Da&  (Reprint)  678,  16 
ClncLBul  164. 

Or. — Brundage  v.  Monumental  Gold, 
etc.,  Mln.  Co.,  12  Or.  322,  7  P  814. 

fa]  Plea  or  anawer. — In  a  bill  in 
equity  to  charge  stockholders  with 
corporate  debts  the  nonjoinder  of  all 
the  stockholders  as  defendants  must, 
under  some  statutes,  be  made  to  ap- 
pear by  plea  or  answer,  and  cannot  be 
taken  aflvantage  of  by  demurrer,  al- 
though It  appears  by  the  bill  that  all 
of  the  stockholders  are  not  Joined. 
Essex  County  v.  Lawrence  Mach. 
Shop,  10  Allen  (Mass.)  352. 

[b]  Snpplemantal  prooaedlnr*^— In 
a  suit  in  equity  by  a  creditor  of  a 
corporation  to  collect  from  the  stock- 
holders their  unpaid  subscriptions, 
where  seme  of  such  stockholders 
were  not  made  defendants,  they  may, 
on  proper  application,  be  brought  In 
by  a  supplemental  summons  and  com- 
plaint. Warth  V.  Moore  Blind  Stitch- 
er, etc.,  Co..  146  App.  Dlv.  28,  130  NTS 
748    Faff  £07  N.  Y.  673,  100  NE  1135]. 

[cj  Objeotion  before  referee. — 
Where  a  reference  has  been  ordered 
In  an  action  to  enforce  a  stockhold- 
er's liability,  and  it  Is  apparent  from 
the  record  that  certain  stockholders 
have  not  been  made  parties  who  are 
delinquent,  the  objection  may  be  made 
before  the  referee.  Hardman  v.  Cin- 
cinnati, etc.,  R.  Co.,  9  Oh.  Dec.  (Re- 
print)  578,  16  ClncLBul  164. 

17.  Hatch  V.  Dana,  101  U.  S.  206. 
26  L>.  ed.  885:  Erie  Second  Nat.  Bank 
v.  Georger,  246  Fed.  617:  Singer  v. 
Hutchinson,  183  111.  606,  66  NE  388,  75 
AmSR  133    [aS  83   111.  A.  675];  Cole- 


man v.  Howe.  154  111.  458,  39  NE  725, 

45  AmSR  133;  Young  v.  Farwell,  139 
IlL  326,  28  KE  845;  Clapp  v.  Peterson, 
104  111.  26;  Coleman  v.,Howe,  53  111. 
A.  82  [aft  154  III.  458.  ^9  NE  726,  45 
AmSR  133). 

18.    Arthur,  v.  WUllus,  44  Minn.  409, 

46  NW  861. 

IS.  Allen  v.  Sewall,  2  Wend.  (N. 
Y.)  827  [rev  on  other  grounds  6 
Wend.  335). 

[a]  Is  PeuBsylvanla  it  is  not  nec- 
essary to  plead  specially  in  abatement 
that  certain  stockholders  have  not 
been  joined,  but  defendants  may  avail 
themselves  of  the  omission  to  join 
proper  parties  under  a  plea  of  pay- 
ment with  leave,  etc  Hoard  v.  Wil- 
cox, 47  Pa.  51. 

SO.  Glens  Falls  Nat.  Bank  v.  Cram- 
ton,  78  Fed.  734. 

[a]  Xniuffloient  plea. — It  Is  not  a 
good  plea  in  abatement,  in  an  action 
against  a  stockholder  that  the  stock- 
holders shall  be  personally  liable  for 
the  indebtedness  of  the  corporation, 
beyond  their  stock,  to  an  amount 
equal  to  the  par  value  of  their  stock, 
to  allege  merely  that  there  are  many 
other  stockholders  besides  defendant, 
and  many  other  creditors  besides 
plaintiff,  without  alleging  any  inter- 
est in  any  <Sne  else  in  plaintiff  s  cause 
of  action,  or  that  others  are  jointly 
liable  with  defendant.  Glens  Falls 
Nat.  Bank  v.  Cramton,  72  Fed.  7  34. 

ai.  Third  Nat.  Bank  v.  Angell,  18 
R.  I.  1,  29  A  500. 

[a]  ninstnttlonv— A  plea  In  abate- 
ment for  nonjoinder  of  others  of  the 
stockholders  is  demurrable  when  it 
fails  to  negative  a  payment,  by  the 
persons  named  therein  as  fellow 
stockholders,  of  the  amounts  for 
which  the  statute  makes  them  liable. 
Third  Nat.  Bank  v.  Angell,  18  R.  I.  1, 
29  A  600. 

iia.  National  German-American 
Bank  V.  St.  Anthony  Park  North  Real 
Est.  ^pnpr.  Co.,  61  Minn.  359.  63  NW 
1068:  Arthur  v.  Wlllius,  44  Minn.  409, 
46  NW  861. 


summons.'*  Also,  where  two  or  more  stockholders 
are  properly  sued  in  one  action,  general  statntes, 
providing  that  suit  may  be  instituted  in  the  comity 
where  one  defendant  resides  or  may  be  summoned 
and  that  summons  may  be  isued  to  any  other  coun- 
ty against  one  or  more  of  defendants,  are  applica- 
ble." When  a  notice  is  required  by  statute,"  it  is 
necessary  and  sufficient  to  give  the  notice 
required;'"  the  court  cannot  add  to  nor  diminiat; 
the  nature  and  extent  thereof.'*  However,  where 
imder  the  statute  of  the  state,  plaintiff  has  an  elec- 
tion of  remedies,  either  to  msJce  a  motion  for  an 
execution  and  to  give  notice  thereof,  or  to  com- 
mence an  action  at  law  on  the  judgment,  and  he 
chooses  the  latter  remedy  and  gives  the  usual  notice 
required  in  instituting  proceedings  at  law,  he  need 
not  give  any  other  notice.*'  Some  statntes  provide 
for  acquiring  jurisdiction  by  advertisement  or  pub- 
lication of  stockholders  who  are  not  residents  of  the 
county  where  the  principal  office  of  the  corporation 
is  situated."-  As  this  method  is  unknown  to  the 
common  law,  it  must  be  strictly  confined  to  persons 
who  are  stockholders  within  the  meaning  of  the 
statute  and  who  are  ascertained  to  be  so  by  the 
court  in  the  manner  provided  by  the  act."  The  fact 
that  a  stockholder  dies  after  the  commencement 
and  before  the  completion  of  the  publication  does 
not  render  it  ineffectual.*'  Also,  some  statutes  pro- 
vide for  the  calling  in  by  publication  of  all  other 
ereditors-in  a  suit  by  one  or  more;**  and  persona 
who  deal  with  the  corporation  and  become  creditors 
thereof  consent  to  and  submit  themselves  to  such 
a  statutory  provision.** 

[$  1737]     (9)    Injunction  and  Eeceivw.*"    The 
authority  of  the  court  to  appoint  a  receiver  in  a  snit 
Wilmington,    etc.,    R.     Co.    T. 


igton, 

Baker,  20  N.  C.   76. 


etc., 
etc.. 


R. 


Co. 
Co., 


94.    Wilmington, 
Baker,  20  N.  C.  75. 

35.  Wilmington, 
Baker,  20  N.  C.  75. 

2S.  Holyoke  Bank  v.  Goodman 
Paper  Mfe.  Co ,  9  Cush.  (Mass.)  676. 

[a]  Statute  oonatmaO,— St.  (1851) 
c  315  i  1,  requiring  a  summons  to  be 
left  with  a  stockholder  of  a  corpora- 
tion before  his  property  can  be  taken 
on  execution  against  the  corporation, 
does  not  prescribe  any  change  In  the 
writ  or  declaration  from  the  form  be- 
fore adopted  In  a  suit  against  such 
oorporation.  Holyoke  Bank  v.  Good- 
man Paper  Mfg.  Co.,  9  Custa.  (Mass.) 
576. 

27.  Blair  V.  Newbegln,  «S  Oh.  St. 
425,   62   NE  1040,   58  LRA  644. 

3&     Ingalls  V.  Cole,  47  Me.   5S0. 

[a]  niiui,  where  the  statute  con- 
fers a  right  to  sue  on  giving  notice 
of  an  Intention  to  levy  an  execution 
and  of  the  amount  of  the  debt  or  de- 
ficiency, a  further  and  distinct  notice 
of  an  intention  to  commence  an  ac- 
tion is  not  necessary.  Ingalls  v.  0>le, 
47  Me.  680. 

98.     InTalls  T.  Co\^,  47  Me.  580. 

30.  McVickar  v.  Jones,  70  Fed.  764 
(Kansas  statute). 

31.  See  statutory  provisions. 

39.  Dlven  V.  Lee,  36  N.  T.  302.  1 
Transcr.  A.  54,  34  HowPr  197. 

[a]  The  Btatat*  ia  not  applleaUe 
so  as  to  give  jurisdiction  of  the 
estate  of  one  deceased,  whose  exe- 
cutors have  purchased  stock.  Dlven 
v.  Lee,  36  N.  Y.  302,  1  Transcr.  A.  54, 
34  HowPr  197. 

33.  Dlven  v.  Duncan,  41  Barb.  (N. 
Y.)  620. 

34.  Hale  v.  Calder,  113  Fed.  670: 
Hale  V.  Harden.  96  Fad.  747,  87  CCA 
240  (both  cases  dealing  with  the 
Minnesota  statute). 

36.  Hale  v.  Calder,  113  Fed.  670: 
Hale  v.  Harden,  »&-Fed.  747,  S7  (X^A 
240. 

36.    Bicht  or  dutr  of  geeetTW  *» 


For  later  eaM«,d«velopm«it*  and  ohanfMi  in  the  law  see  cumulattve  Annotations,  same  title,  page  and  note  number. 
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to  enforce  the  liability  of  atoekholdera  is  fonnd  in 
statntes"  and  in  the  general  powers  of  a  court  of 
equity  to  appoint  a  receiver  when  necesary  to  afford 
an  efficient  remedy.'^  In  some  states  it  is  the 
practice  to  appoint  a  receiver  in  such  suits,'*  but 
in  other  states  the  courts  deem  such  action  unneces- 
sary.*" Where  the  situation  is  such  that  it  is  desir- 
able to  have  the  rights  of  the  creditors  and  the  lia- 
bilities of  the  stodkholders  adjudged  in  one  action, 
and  a  creditor  brings  a  suit  for  this  purpose,  the 
court  has  undoubted  power  to  restrain  other  cfredi- 
tors  from  instituting  or  maintaining  actions  at  law 
against  the  stockholders.*^ 

[i  1738]  (10)  P]0Mliiig*«— (a)  Bill.  Dedua- 
tien,  Petition,  or  Complaint — aa.  In  Oeneral.  In 
an  action  to  enforce  the  liability  of  a  stockholder 
or  steckholders,  the  bill,  declaration,  petition,  or 
complaint  must  state  a  cause  of  action  as  to  those 


against  whom  judgment  is  sought.**  Where  the  lia- 
bility to  be  enforced  is  one  created  or  declared  by 
constitution,  statute,  or  charter,  plaintiff's  pleading 
must  contain  all  the  allegations  necessary  to  bring 
the  ease  within  the  provision.**  It  must  be  direct 
and  certain  in  its  allegations*'  so  that  the  meaning 
of  the  pleader  may  not  be  mistaken,*'  and  this 
clearness  of  statement  is  especially  necessary  where 
the  action  is  to  enforce  a  liability  created  by  the 
statutes  of  a  foreign  state.*'  On  the  other  hand, 
plaintiff  is  not  required  to  do  more  in  his  pleading 
than  to  make  a  clear  statement  of  facts  which  sub- 
ject defendant  stockholders  to  liability;*'  and, 
where  he  does  state  facts  which  constitute  a  cause 
of  action,  his  pleading  may  be  upheld,  although  it 
may  not  be  as  full,  doflnite,  and  specific  as  it  might 
well  be,**  or  although  it  may  be  deficient  in  logical 


MiforM  UsUmr  see  Infra  XV. 

37.  Irvine  v.  Elliott,  203  Fed.  82 
(Ohio  statute);  Irvine  v.  Putnam,  167 
Fed.  174  (Ohio  statute);  Zleverlnk  ▼. 
Kemper,  SO  Oh.  St.  208,  34  NE  250. 

38.  way  V.  Barney,  166  Minn.  285, 
133  NW  SOI,  38  LHAN8  648,  AnnCas 
1913A  718. 

3».  Irvine  ▼.  Elliott.  203  Fed.  82 
<8tatln<r  the  Ohio  practice);  Zlever- 
lnk V.  Kemper,  50  Ob.  St.  208,  84  NE 
250;  Adier  v.  Milwaukee  Patent  Brick 
litg.  Co.,  13  Wis.   57. 

[a]  B«»*oa  for  praetlo*. — "Such 
an  action  is  equitable  in  Its  nature, 
and  the  statutory  liability  of  the 
stockjiolders  is  a  trust  fund  inurine 
to  the  equal  benefit  of  all  the  cred- 
itors of  the  corporation,  and  this  fund 
is  made  up  from  different  amounts  of 
money,  to  be  collected  from  many 
different  stockholders,  and  to  be  dis- 
tributed among  many  creditors,  and 
no  one  creditor  la  more  Interested  in 
the  collection  than  another.  As  no 
preference  can  be  obtained  by  dili- 
gence, no  one  would  be  specially  In- 
terested in  prosecuting  suits  for  the 
equal  benefit  of  himself  and  others; 
and  in  such  cases,  it  is  the  usages  of 
equity  to  appoint  a  receiver  to  collect 
and  distribute  the  fund  under  the 
order  of  the  court,  for  the  equal  bene^ 
fit  of  all  the  creditors.  The  fact  that 
the  right  of  action  is  given  by  stat- 
ute, makes  It  none  the  less  an  equita- 
ble action,  and  being  an  equitable  ac- 
tion. In  its  nature,  requiring  the  serv- 
ice of  a  receiver,  it  is  one  of  those 
in  which  receivers  have  heretofore 
been  appointed  by  the  usages  of 
equity,  as  provided  In  section  6687 
of  the  Revised  Statutes."  Zleverlnk 
V.  Kemper,  50  Oh.  St.  208,  221,  31  NE 
250. 

4&  American  Spirits  Mfgr.  Co.  v. 
Eldridge,  209  Mass.  6»0.  96  NB  942; 
Forsell  v.  Pittsburg,  etc..  Copper  Co., 
42  Mont.  412.  118  P  479. 

[a]  IB  other  words,  plaintiff  la 
deemed  to  be  in  as  favorable  a  situa- 
tion to  enforce  the  liability  aa  a  re- 
ceiver would  be.  Forsell  v.  Pitts- 
burg, etc..  Copper  Co.,  42  Hont.  412, 
113   P  479. 

41.  Basley.  etc,  CO.  T.  Ehrlicher, 
8  App.  Div.  581,  40  NTS  922,  923. 

"This  is  an  action  in  equity  to  ad- 
Judge  in  one  action  the  righte  of  the 
creditors  and  the  liabilities  of  the 
stockholders  In  this  dissolved  corpo- 
ration, in  order  to  avoid  a  multlpllo- 
ity  of  actions,  and  the  wasting  of  the 
property  of  the  stockholders  in  a 
large  number  of  litigations,  incurring 
a  large  amount  of  costs.  Owing  to 
the  peculiar  circumstances  indicated 
by  the  moving  papers  and  the  com- 
plications arising  from  conflicting  in- 
terests, it  would  seem  very  desirable 
that  the  rights.  Interests,  and  respon- 
sibilities of  the  stockholders  and 
creditors  should.  If  possible,  be  ad- 
justed in  one  action.  The  power  of 
the  court  in  this  action  to  restrain 
the  actions  at  law  against  the  stock- 
holders cannot  -  be  doubted.  .  .  .  The 
fact  that  the  law  permits  the  cred- 
itor of  the  corporation  holding  a 
•mail  claim  to  frring  actions  ayalnst 


any  number  of  its  stockholders.  In- 
dividually and  separately,  and  to  pur- 
sue them  until  he  obtains  the  satis- 
faction of  his  debt  out  of  some  one 
of  them,  is  liable  to  great  abuse,  and 
affords,  in  a  proper  case,  a  strong 
reason  for  the  exercise  of  the  equita- 
ble Jurisdiction  Invoked  in  this  ac- 
tion." Bagley,  etc.,  Co.  v.  Ehrlicher, 
8  AppL  Div.   £81,  40  NTS  922,  928. 

42.  Oxora  raferMwes: 
In  suit: 

Against  stockholders  of  bank  see 

Banks  and  Banking  {  114. 
By     trustee     in     bankruptcy     see 
Bankruptcy  {  419. 
Joinder  of  causes  of  action  see  Ac- 
tions (  270. 
Multifariousness  see  Ekiulty  [16  C^c 

250]. 
Pleadintr  generally  see  Pleading  [31 

43.  Herron  v.  Vance,  17  Ind.  69S: 
Seaton  v.  Majors,  (Tex.  Civ.  A.)  182 
SW  712. 

[a]  A  petition  ia  JasnttctMit  where 
it  declares  on  a  contract  with  the  cor- 
poration and  alleges  no  fact  showing 
that  the  stockholders  are  liable 
thereon  other  than  the  mere  fact 
that  defendants  are  stockholders  and 
as  such  received  the  benefit  of  the 
contract.  Seaton  v.  Majors,  (Tex. 
Civ.  A.)    182   SW  712. 

44.  U.  a. — Flash  v.  Conn,  109  U. 
S.  371,  3  set  263,  27  L.  ed.  966;  Klrk- 
patrick  V.  American  AUcall  Co..  140 
Fed.  186;  Hale  v.  Hardon,  96  Fed. 
747,  J  7  CCA  240;  McVickar  v.  Jones, 
70  Fed.  764;  U.  S.  v.  Olobe  Works,  7 
Fed.  630. 

Cal. — Ryan  v.  Jacques,  108  CaL  280, 
37  P  186;  Bldwell  T.  Babcock,  87  Cal. 
29,  26  P  752. 

Fhu— Gibbs  V.  Davis,  27  Fla.  6*1, 
8  S  688 

Oa.— Andrews  v.  Owinnett  Mlg.  Co., 
60  <3a.  687. 

111.— Tarbell  v.  Page,  24  III.  46. 

Ind. — Banty  v.  Buckles,  68  Ind.  49. 

Me. — Hight  V.  Quinn,  86  Me.  491,  29 
A  1111;  Orindle  v.  Stone,  78  Me.  176, 
8  A  183;  Hathorn  v.  Calef,  53  Me.  471; 
Mllllken  v.   Whitehouse,  49   Me.   627. 

Mo. — State  Sav.  Assoc,  v.  Kellogg, 
62  Mo.  683. 

N.  H.— Hicks  V.  Bums.  S8  N.  H. 
141.  _ 

N.  T.— Barnes  v.  Wheaton,  80  Hon 
8,  29  NTS  880;  Freeland  v.  HcCol- 
lough,  1  Den.  414,  43  AmD  686. 

Tex. — Seaton  v.  Majors,  (Ov.  A.) 
182  SW  712. 

AllantloBS  of  partlsnlar  auMvrm 
see   infra   (i    1739-1754. 

4B.  Wincock  V.  Turpin,  96  IlL  186: 
Wheeler  v.  Thayer,  121  Ind.  64,  22 
NE  972 

Hod*  of  objeettaw  to  lacik  of 
OeflmltaBsss  see  infra  i  1770. 

46.  Perkins  v.  Sanders,  66  Miss. 
733. 

47.  Flash  v.  Conn.  109  V.  S.  871, 
8  set  263,  27  L.  ed.  966;  Hale  v. 
Hardon,  95  Fed.  747,  87  CCA  240;  Mc- 
Vickar V.  Jones.  70  Fed.  764;  Barnes 
V.  Wheaton,  80  Hun-8,  29  NTS  830. 

4a  Bellview  C!emetery  Co.  v. 
Faulka,  (Ala.)  18  8  927.  And  see 
cases  Infra  tbls  not*. 


[a1  WiMMagu  held  to  state  oaaae 
of  aotioiu— (1)  A  complaint  which  al- 
leges that  defendant  subscribed  for 
flftaen  shares  of  stock  in  a  mining 
company,  of  the  par  value  of  one 
thousand  five  hundred  dollars;  that 
he  had  only  paid  five  hundred  dollars 
thereon,  and  still  owed  one  thousand 
dollars  on  such  stock;  that  such  com- 
pany has  been  declared  insolvent; 
that  it  would  take  the  whole  of  the 
one  thousand  dollars  due  by  defend- 
ant to  pay  creditors;  that  plaintiff 
has  been  duly  appointed  receiver  of 
such  company,  and  that  defendant  re- 
fuses to  pay  S)ich  indebtedness.  Is 
good  on  demurrer.  Worth  v.  Whar- 
ton, 122  N.  C.  376,  29  SB  370.  (2)  A 
petition  of  a  creditor  of  an  Insolvent 
Kansas  corporation.  In  a  suit  against 
a  stockholder  in  Ohio,  which  shows 
the  constitutional  and  statutory  pro- 
visions respecting  such  liability,  and 
sets  forth  the  construction  given  by 
the  court  of  last  resort  of  Kansas 
holding  the  liability  to  exist,  and  to 
be  several  and  contractual,  and  al- 
leges other  facts  showing  the  owner- 
ship of  the  claim  by  plaintiff,  the 
ownership  of  the  stock  by  defendant, 
the  insolvency  of  the  corporation,  its 
dissolution  under  the  provisions  of 
the  statute,  and  that  It  had  suspended 
business  more  than  a  year  before  the 
commencement  of  the  action,  states 
a  cause  of  action.  Kulp  v.  Fleming, 
66  Oh.  St.  321,  62  NE  334,  87  AmSR 
611. 

[b]  VlaadlBfs  iMia  siUBoiMttly 
deflaite  and  oertala. — (1)  An  allega- 
tion that  the  "exact  amount  justly 
due  has  hereinbefore  been  ascer- 
tained, and  the  corporate  property 
has  been  wholly  and  completely  ex- 
hausted," is  not  subject  to  attack, 
before  answer,  by  motion  to  strike 
out  on  the  ground  that  it  ia  indefinite 
and  uncertain.  German  Nat.  Bank  v. 
Farmers',  etc..  Bank,  54  Nebr.  693,  74 
I'TW  1086.  (2)  Where  the  action  is 
based  on  a  chancery  decree  and  the 
complaint  refers  to  a  statutory  lia- 
bility enforced  by  the  decree,  an  ob- 
jection of  indeflniteness,  in  that  the 
complaint  is  based  on  the  statute  of 
the  state  of  the  corporation's  domi- 
cile or  on  the  language  of  an  agree- 
ment supposed  to  have  been  entered 
into  as  a  definition  of  the  statutory 


iiabillty  Imposed  by  that  statute,  is 
without  merit,  it  being  a  collateral 
attack  on  the  decree  itself.     French 


V.  Busch,  189  Fed.  480.  (3)  Where  a 
corporation's  receiver,  in  a  suit  to 
enforce  a  stockholder's  liability  on 
shares  issued  as  a  bonus  to  pur- 
chasers of  bonds,  showed  that  the 
subscription  to  the  bonds  to  which 
the  stock  passed  as  an  incident,  was 
received  prior  to  the  time  of  the  cor- 
Ijoration's  suspension,  the  complaint 
was  not  defective  for  failure  def- 
initely to  allege  that  the  corpora- 
tion was  not  entitled  to  assess  such 
stock  at  the  time  of  its  suspension. 
French  v.  Busch,  189  Fed.  480. 

40.  McConey  v.  Belton  Oil,  etc., 
Co.,  97  Mfnn.  190,  106  NW  900:  Salt 
Ijake  Hardware  C!o,  v.  Tintlc  Milling 
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order  and  technical  language.***  In  the  absence  of 
a  special  demurrer  for  ambiguity,  a  complaint  which 
states  facts  showing  liability,  although  it  states 
them  imperfectly,  should  be  sustained.''-  Where  the 
facts  stated  justify  the  relief  sought,  the  form  of 
action  is,  in  some  jurisdictions,  immaterial,  and 
therefore  a  eontention  that  the  complaint  states  an 
action  at  law,  and  hence  cannot  be  maintained  in 
favor  of  all  the  creditors,  cannot  be  sustained.'' 
Irrelevant  matter  may  be  rejected." 

Ezcnse  for  omission.  Where  necessary  aver- 
ments are  not  made,  some  facts  should  be  alleged  as 
an  ezcnse  for  the  omission.''* 

Separate  paragraphs  or  covnts.  In  eases  where  a 
creditor  is  permitted  to  combine  in  one  proceeding 
claims  arising  from  a  subscription  liability,  a  statu- 
tory liability,  and  liabilities  that  are  in  the  nature 
of  a  penalty,  it  is  proper  that  the  different  causes  of 
action  should  be  set  out  in  paragraphs  properly  num- 
bered." Indeed,  where  there  is  more  than  one 
cause  of  action  which  would  render  the  stockholder 
statutorily  liable,  the  declaration  should  not  set  out 
in  the  same  count  more  than  one.'*  However,  the 
fact  that  it  does  so  does  not  render  it  insufScient, 
as  one  of  the  averments  may  be  rejected  as  surplus- 
age." Where  the  complaint  contains  several  counts, 
the  facts  necessary  to  bring  the  stockholder  within 
the  provisions  of  the  statute  should  either  be 
averred  in  each  count,  or  the  statement  of  facts  in 
the  first  count  should  be  referred  to  in  further 
counts.'* 

ConstmctioiL  Oeneral  code  provisions  requiring 
the  allegations  of  the  pleadings  to  be  liberally  con- 
strued with  a  view  to  substantial  justice  between  the 
parties  are  applicable."  Where  a  complaint  or  any 
one  of  its  allegations  is  capable  of  different  con- 


structions, that  which  plaintiff  gives  it  or  which  the 
court  finds  necessary  to  support  the  action  will  be 
g^iven  in  the  absence  of  a  special  demurrer." 

Bednndancy.  Where  a  judgment  creditor  of  a 
corporation  improperly  intervenes  in  an  action  by 
another  judgment  creditor  against  a  stockholder  of 
the  corporation  for  an  unpaid  subscription  of 
stock,  and  his  complaint  states  a  good  cause  of 
action  against  the  stockholder,  the  allegations  as  to 
intervention  will  be  regarded  as  redundant,  and  the 
complaint  treated  as  an  independent  and  original 
one." 

[$  1739]  bb.  AlIegatioDB  of  Particalar  Mat- 
ten**— (aa)  Bigbt  or  Capacity  to  Sue.  It  should 
clearly  appear  on  the  face  of  plaintiff's  pleadiqg 
that  he  is  legally  entitled  to  sue;**  but,  where  the 
pleading  shows  that  plaintiff  is  entitled  to  maintain 
the  action  as  a  creditor,  his  right  in  this  respect  is 
not  affected  by  an  nllegation  that  he  brings  the 
action  also  in  another  capacity.**  Where  the  credi- 
tor suing  is  himself  a  stockholder,  the  declaration 
should  show  that  he  is  relieved  from  responsibility 
as  a  stockholder  by  the  payment  in  full  for  all 
stock  taken  by  him,  so  that  he  is  discharged  from 
liability  to  be  sued  by  creditors  or  stockholders  in  a 
suit  between  themselves  to  enforce  eontribation.** 
Where  suit  is  brought  by  a  receiver  of  a  corporation 
to  enforce  the  liability  of  a  stockholder  for  the  bal- 
ance of  his  unpaid  subscription,  plaintiff  must  show 
clearly  a  legal  right  to  institute  suit  by  appropriate 
averments  of  his  appointment,**  and  of  his  having 
been  authorized**  and  directed*'  by  the  court  to  sue. 
The  complaint  does  not  state  a  cause  of  action  where 
it  is  based  on  an  order  of  court  authorizing  and  di- 
recting a  receiver  to  sue  and  the  order  was  beyond 
the  power  of  the  court  to  make.**    While  it  is  good 


[a]     Vh*    ml*    la    mppUoabX*    (1) 

where  defendant  wouM  not  have 
been  any  better  prepared  with  hla 
defense  tf  the  facts  had  been  more 
specifically  stated.  HcConey  v.  Bel- 
ton  Oil.  etc.,  Co.,  97  Minn.  190,  10« 
NW  900.  (2)  In  a  case  where  the  in- 
solvency of  the  corporation  was  not 
alleged  sulflciently,  but  the  complaint 
alleged  that  the  corporation  had  no 
property  to  pay  the  Judgment  and 
costs  due  plaintltr,  except  unpaid 
stock  subscriptions  due  from  delin- 
quent stockholders,  and  that  payment 
had  been  demanded  and  refused;  that 
the  president  of  the  corporation  re- 
fused to  call  the  board  of  directors  to 
make  an  assessment,  and  the  board 
of  directors  had  refused  to  take  any 
steps,  and  refused  to  pay  plaintiff's 
debt;  that  defendants  had  never  paid 
to  the  corporation  any  portion  of 
their  subscription  to  the  capital 
stock:  that  the  transfer  of  a  contract 
covering  a  mining  deal  was,  and  was 
known  to  defendants  to  be,  fraudu- 
lent, and  the  property  valueless, 
worthless,  and  without  any  consider- 
ation; that  the  stock  was  Issued  with- 
out being  paid  for,  and  defendants 
thus  fraudulently  conspired  together 
to  defraud  creditors  of  the  corpora- 
tion by  these  and  other  means  al- 
leged. It  was  held  to  state  a  cause 
Olfaction,  although  not  so  full  and 
certain  in  its  allegations  as  It  might 
be.  Salt  Ijake  Hardware  Co.  v.  Tin- 
tio  Milling  Co.,  IS  Utah  423,  45  P  200. 

80.  Preiss  v.  Zlns,  122  Minn.  441, 
142  NW  822. 

61.  Ryan  v.  Jacques,  108  Cal.  280, 
37  P  186. 

83.  Barnard  Mfg.  Co.  v.  Ralston 
Milling  Co.,  71  Wash.  659,  129  P  389; 
Dunlap  V.  Ranch,  24  Wash.  620,  64  P 
807. 

tal  *li«  *nle  baa  bMn  appliadi 
(1)  where  a  complaint  against  indi- 
vidual defendants  charged  misrepre- 
sentations as  tp  the  amount  of  stock 


subscribed  to  the  defendant  corpora- 
tion, In  reliance  upon  which  plaintiff 
was  Induced  to  sell  goods  to  the  cor- 
poration which  was  indebted  therefor 
and  was  Insolvent,  and  which  also 
charged  that  like  misrepresentations 
were  made  to  other  creditors,  and 
sought  the  appointment  of  a  receiver 
and  general  relief.  Barnard  Mfg.  Co. 
V.  Ralston  Milling  Co.,  71  Wash.  6B9, 
129  P  389.  (2)  Where  plaintiff,  with- 
out knowledge  that  there  were  other 
creditors,  began  an  action  at  law 
against  the  stockholders  of  an  insol- 
vent corporation  to  enforce  the  stat- 
utory liability  on  their  unpaid  sub- 
scriptions, and,  pending  the  action, 
one  of  defendants  commenced  a  suit 
In  the  same  court  for  the  appoint- 
ment of  a  receiver,  and  subsequently 
the  court  on  request  of  plaintiff,  sub- 
stituted the  receiver  so  appointed  as 
plalntlfl*  In  the  action  against  the 
■stockholders,  and  continued  the  cause 
for  the  benefit  of  all  the  creditors 
of  the  corporation.  Dunlap  v.  Ranch, 
24  Wash.  620,  64  P  807. 

63.  Hawkins  v.  Iron  Val.  Fumtice 
Co.,  40  Oh.  St.  507. . 

54.  State  Sav.  Assoc,  v.  Kellogg, 
B2  Mo.  588;  HIrshfeld  v.  Bopp,  146  N. 
T.    84,    39   NE   817. 

Insolvenoy  aa  •xonaa  see  Infra  i 
1742. 

55.  National  Park  Bank  v.  Peavey, 
64  Fed.  912;  Tumbnil  v.  Pomeroy 
Salt  Co.,  11  Oh.  Dec.  (Reprint)  19,  24 
CTncLBul  188. 

66.  Preeland  v.  McCuIlough,  1  Den. 
(N.  T.)   414,  43  AmD  685. 

[a]  XUnatratloB. — Under  the  New 
York  statute  of  May  12,  1837,  cred- 
itors must  show,  In  a  suit  against  a 
stockholder  of  the  corporation  charg- 
ing him  Individually  with  its  debts, 
that  they  have  obtained  Judgment 
against  the  corporation  upon  demand, 
and  had  execution  thereon  which  has 
been  returned  unsatisfied  In  whole  or 
In  part,  or  tha*   the  corporation  has 


been  dlsaolved.  Accordingly,  if  In 
one  count  of  the  declaration  both 
Judgment  and  execution  and  dissolu- 
tion of  the  corporation  are  averred, 
the  count  will  be  bad,  aa  an  averment 
of  either  would.  Independently  of  the 
other,  constitute  a  sufficient  ground 
of  action.  Freeland  v.  McCuIlough. 
1  Den.  (N.  T.)  414.  43  AmD  686. 

57.  Freeland  v.  McCuIlough,  1 
Don.  (N.  T.)  414,  43  AmD  885. 

SS.  Bldwell  V.  Babcock,  87  Cal.  29. 
25  P  752. 

86.  Dempsey  v.  Wlllett.  16  Hun 
(N.  T.)  264. 

80.  Ryan  v.  Jacques,  103  Cal.  280, 
37  P  186. 

ei.  Baines  v.  West  Coaat  Lumber 
Co..  104  Cal.  1,  87  P  767. 

63.  HaoaaaltT  of  aStuging  olatan  to 
be  wttUn  parnoiilav  olaaa  see  Infra 
I  1744. 

63.  Morgan  V.  Gibian.  116  Ga.  145, 
41  SB  496:  Minneapolla  Harvester 
Works  V.  Libby,  24  Minn.  827. 

[a]  VattUoii  IieU  laanaoiant. — 
Where  the  petition  seeks  to  recover 
unpaid  stock  subscriptions  and  apply 
them  to  plalntifTs  demand  against 
the  corporation,  and  shows  that  the 
assets  of  the  corporation  are  in  the 
hands  of  a  receiver,  who  has  admin- 
istered all  except  the  assets  sought 
to  be  reached,  but  fails  to  allege  that 
the  receiver  has  been  discharged,  a 
demurrer  should  be  sustained.  Mor- 
gan V.  Oibian,  116  Ga.  145.  41  SB  495 

64.  Williams  V.  Meloy.  97  Wis 
B61.  73  NW  40. 

66.    Weber  v.  Fickey,  47  Md.  196. 

66.  Chandler  v.  Dore,  84  IIL  275: 
Chandler  v.  Brown,  77  III,  383. 

67.  Qalney  v.  Ollson.  149  Ind.  58, 
48    NE   633. 

68.  Wheatley  v.  Qlover.  125  Ga. 
710.  64   SE  «26. 

69.  Beddow  T.  Huston.  (6  Wash. 
685,  118  P  752. 

[a]  XUnstnttiaB^— Since  the  court 
has  no  power  to  single  <Ait  •  single 
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practice  to  set  forth  or  exhibit  the  court  decrees  or 
orders  which  snpply  the  authority  of  the  receiver,*' 
it  is  not  indispensable  that  this  be  done/^  especially 
where  the  two  suits  are  consolidated  and  the  entire 
proceedings  are  before  the  trial  court.''*  Also  the 
petition  must  show  that  the  reeeiver  is  seeking  to 
enforce  the  rights  of  creditors  rather  than  those  of 
the  corporation;^'  but  it  is  no^  necessary  that  the 
petition  should  all^e  that  the  creditors  authorized 
the  suit  to  be  brought.''*  An  allegation  by  a  foreign 
receiver  or  liquidator  that  under  the  statutes  of  the 
state  wherein  he  was  appointed  he  is  vested  with 
the  title  or  custody  and  control  of  the  corporate 
assets,  including  choses  in  action,  is  sufiQcient  to  show 
his  title  to  the  cause  of  action  against  the  etook- 
holders  and  his  right  to  enforce  it.'* 

Sniitg  in  behalf  of  otherB.  Where  the  bill  is  based 
on  the  theory  that  unpaid  subscriptions  constitute 
a  trust  fund,  it  must  be  so  framed  as  to  be  for  the 
benefit  of  all  creditors  who  are  entitled  to  the  trust 
fund  sought  to  be  reaohed."  As  mere  creditors 
are  not  in  the  same  class  as  judgment  creditors  who 
have  exhausted  their  remedies  at  law,  an  allegation 
in  a  complaint  by  one  of  the  latter  class,  that  th<i 
isnit  is  on  behalf  of  all  creditors,  is  merely  redun- 
dant surplnsageJ*  A  failure  to  state  that  the  action 
is  brought  by,  or  on  behalf  of,  all  the  creditors  is 
in  the  nature  of  a  defect  of  parties  plaintiff  rather 
than  a  failure  to  state  a  cause  of  action.**  Hence, 
it  is  a  defect  which  is  waived  by  a  failure  to  object 
thereto  by  demurrer  or  answer.'" 

[i  1740]  (bb)  Staitotes.  Public  statutes  of 
the  state  in  which  the  action  is  brought  and  the 
corporation  org^anized  need  not  be  referred  to  in  the 
complaint,  because  the  court  is  supposed  to  know 
them.'"  Where  the  act  creating  the  liability  is  in 
the  nature  of  a  private  ac^  it  must  be  recited  or 
counted  upon,*^  and  so  also,  in  an  action  to  enforce 
extraterritorially  a  liability  created  by  the  statute 
of  a  foreign  state,  the  existence  of  such  statute  is 


a  fact  which  mnst  be  pleaded,**  unless  the  right  to 
recover  does  not  rest  solely  on  the  foreign  statute 
but  may  well  be  based  on  an  implied  contract  under 
principles  of  the  common  law.**  However,  where 
the  complaint  is  so  framed  that  it  states  a  good 
cause  of  action  to.  enforce  a  stockholders'  statutory 
liability  if  the  laws  of  the  state  which  created  the 
corporation  are  the  same  as  the  laws  of  the  forum, 
it  will  be  held  sufBcient  on  the  grounds,  that  the 
ooarts  of  a  state  take  notice  of  its  own  laws,  and,  in 
the  absence  of  plea  oi;  proof  to  the  contrary,  pre- 
sume that  the  laws  of  other  states  are  the  same.** 
A  complaint  in  an  action  against  stockholders  of  a 
foreign  corporation  which  does  not  state  a  cause  of 
action  under  a  statute  in  that  the  statute  applies 
only  to  domestic  corporations**  may,  nevertheless, 
be  sustained  where  it  is  su£Bcient  as  a  complaint  in 
an  action  in  the  nature  of  a  creditors'  bill  to  reach 
unpaid  subscriptions  for  the  benefit  of  all  creditors 
of  a  foreign  corporation.**  Some  courts  hold  that 
the  foreign  statutes  must  be  pleaded  with  such  cer- 
tainty »8  to  show  that  the  liability  is  founded  on  a 
eontraet,  and  not  on  a  special  provision  in  the  nature 
of  a  penalty;**  but  other  courts  hold  that  it  is 
sufBcient  to  set  forth  the  statute  without  stating  in 
terms  that  the  liability  ejeated  by  it  is  a  contractual 
one  or  has  been  so  construed  by  the  courts  of  the 
foreign  state.**  A  bill  containing  no  recital  by 
which  the  court  could  be  informed  by  what  process 
the  individual  liability  of  stockholders  was  enforced 
in  the  state  where  the  corporation  was  organized 
has  been  held  bad  on  the  ground  that  if  held  good, 
the  _  court  might  afford  a  remedy  which  would  be 
denied  to  persons  in  the  jurisdiction  of  the  corpora- 
tion's  organization.** 

[i  1741]  (cc)  Existence  and  Nature  of  Oorp6- 
ration.'"  The  existence  of  the  corporation  is  a  fact 
that  should  be  averred.'*  In  some  jurisdictions  a 
general  averment  that  the  corporation  is  duly  incor- 
porated, organized,  and  existing  is  considered  suffi- 


stockholder  and  direct  proceedlnga 
agralnst  him  alone  for  two  hundred 
and  forty  thousand  dollars,  when  the 
admitted  net  llabllltlea  ot  the  corpo- 
ration are  less  than  four  thousand 
dollars,  a  demurrer  to  a  complaint 
based  on  such  order  should  be  sus- 
tained. Beddow  V.  Huston,  66  Wash. 
£85.  118  P  752. 

70.  Qreer  ▼.  Jackson,  148  Oa.  376, 
91  SB  417. 

71.  Boland  v.  Whitman,  S3  Ind.  64. 
7a.    Oreer  v.  Jackson,  146  Qa.  376, 

91  SB  417. 

73.  Mathis  v.  Prldham,  1  Tex.  Civ. 
A.  68.  20  SW  lOlB. 

[al  A  patltlon  ia  wiffloliit  in  this 
reirard  when  its  alleeratlons  olalnly 
show  that  the  suit  ia  for  the  benefit  of 
the  creditors,  and  it  asserts  a  cause 
of  action  which  the  corporation 
could  not  maintain.  Mathis  v.  Prld- 
ham. 1  Tex.  Civ.  A.  68,  20  8W  1016. 

74.  Wheatley  v.  Olover,  126  Ga. 
710.  54  SB  626. 

78.  Royal  Trust  Co.  v.  Hardlne, 
166  App.  Dlv.  104.  140  NTS  9  [aft  78 
Misc.  309,  137  NTS  1101};  King:  v. 
Cochran.  76  Vt.  141,  66  A  667,  104 
AmSR  922. 

75.  Sioux  City  First  Nat.  Bank  v. 
Peavey    75   Fed.   154. 

77.  Balnes  v.  West  Coast  Lumber 
Co..  104  Cal.  1,  37  P  767. 

n,  Randall  Printingr  Co.  v.  Sani- 
tas  Mineral  Water  Co.,  120  Minn.  268. 
189  NW  606,  48  LRANS  706. 

79.  Randall  Printing  Co.  v.  Sani- 
tas  Mineral  Water  Co.,  120  Minn.  268. 
13»  NW  606.  48  L.RANS  706.  And  see 
supra  J  1735. 

80l  Miller.  V.  White,  67  Barb.  (N. 
T.)  504,  8  AbbPrNS  46;  Rider  v. 
Prltchey,  49  Oh.  St.  285,  30  NE  692 
16  LRA  613.  See  LauraKlenn  Mills 
T.  RufT.  62  S.  C.  448,  80  SB '587  (hold: 


ine  that  a  complaint  a^lnst  stock- 
holders of  a  corporation  Incorporated 
under  the  act  of  1886  providing  for 
stockholders'  liability  to  creditors  of 
Ave  per  cent  above  the  par  value  of 
the  stock  held  by  them,  seeking  to  en- 
force such  liability,  is  not  demurr- 
able where  it  ia  not  shown  that  the 
act  of  1896  has  been  complied  with 
so  as  to  make  the  charter  subject  to 
provisions  of  the  new  constitution 
providing  for  a  lesser  liability). 

81.  Middletown  Bank  v.  Buss,  3 
Conn.  136,  8  AmD  164. 

88.  Barnes  v.  Wheaton,  80  Hun  8, 
29  NTS  830:  Butt  v.  Cameron,  63 
Barb.   (N.  T.)   642. 

83.  South  worth  v.  Morgan,  71 
Misc.  214,  128  NTS  598  taff  143  App. 
Div.  648,  128  NTS  196  (rev  on  other 
grounds  205  N.  T.  293,  98  NB  490, 
61  liRANS  66)1 

84.  Peck  V.  Noee,  164  Cat  <S1,  97 
P  866. 

85.  Randall  Printing  C!o.  V.  Sanl- 
tas  Mineral  Water  Co..  120  Minn.  268, 
139  NW  606,  43  LRANS  706. 

86.  Randall  Printing  Co.  v.  Sanl- 
tas  Mineral  Water  Co.,  120  Minn.  268, 
139   NW   606,   43    LRANS   706. 

87-  Winter  v.  Baker,  50  Barb.  (N. 
T.)  432;  Patteson  v.  Baker,  34  How 
Pr  (N.T.)  180. 

[a]  Z&mfloimt  aUeffatton. — ^Where 
the  complaint  alleged  that  "the  de- 
fendant is  a  stockholder  in  the  said 
Mechanics'  Bank,  and  that  under  and 
by  virtue  of  a  law  or  laws  of  the  said 
state  of  Georgia  the  said  defendant  is 
liable."  it  was  held  that  this  was  in- 
aufflctent  to  enable  the  court  to  as- 
sume that  defendant  had  originated  a 
debt  like  that  incurred  by  a  member 
of  a  copartnership,  due  primarily  by 
him  as  well  as  by  other  members,  but 
that  it  presented  a  liability  created 


solely  by  statute  and  in  the  nature  of 
a  penalty.  Patteson  v.  Baker,  34 
HowPr  (N.  T.)  180. 

[b]  BBttolsat  allsffatiOBB. — (1)  A 
count  alleging  that  under  a  foreign 
statute,  as  construed  by  the  supreme 
court  of  the  state,  the  liability  of  a 
stockholder  is  contractual  arising  on 
the  contract  of  subscription  to  the 
caplUl  stock  and  that,  in  subscrib- 
ing, the  stockholder  thereby  guaran- 
tied payment  to  the  creditors  of  an 
amount  equal  to  the  par  value  of  the 
stock  held  by  him,  which  should  be 
payable  to  the  receiver  of  the  corpo- 
ration, who  is  the  only  person  who 
can  enforce  the  liability,  sufficiently 
shows  that  the  stockhqlder's  liability 
is  a  secondary  asset  of  the  corpora- 
tion, available  to  the  payment  of  its 
debts.  King  v.  Cochran,  76  Vt.  141, 
66  A  667,  104  AmSR  922.  '(2)  Where 
the  bill  against  stockholders  in  a 
foreign  corporation  for  unpaid  stock 
subscriptions  avers  both  the  laws  of 
the  foreign  state  and  an  express 
promise  to  pay  to  the  corporation,  the 
court  will  not  decline  to  take  Juris- 
diction on  the  ground  that  the  laws 
are       unknown       and       insufnclently 

f leaded.     Bdwards  v.  Schllllnger,  245 
II.   231,   91    NB  1048.   137  AmSR   308, 
83  LRANS  895    [afT  148   111.  A.  227]. 

88.  Bearse  V.  Mable,  198  Mass. 
461,  84  NB  1015.  See  Hancock  Nat. 
Bank  v.  Bills,  166  Mass.  414,  44  NB 
349,  56  AmSR  414  (holding  sufficient 
a  declaration  which  contained  such 
averments). 

89.  Rice  V.  Merrimack  Hosiery 
Co..  66  N.  H.  114. 

90.  AUeirattons  of  oorporat*  exls- 
tenee  In  aotlons  by  or  agalast  eo^rpo- 
ratloas  iruieTaUr  see  infra  XtV,  F. 

91.  Bldwell  V.  Babcock.  87  dal.  19. 
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eient;**  bnt  in  other  jurisdictions  moie  partioolar 
averments  showing  a  complianee  with  conditions 
necessary  to  bring  the  corporation  into  existence  are 
required."'  Also,  it  has  been  held  generally,"*  and 
under  particular  statutes,**  that  an  averment  that 
the  corporation  is  a  stock  corporation  is  necessary. 
In  the  state  where  the  corporation  was  created,  a 
general  averment  of  due  incorporation  is  sufficient 
to  show  that  it  was  incorporated  after  the  adoption 
or  enactment  of  a  particular  constitution  6r  stat- 
ute;"* but  in  a  foreign  state,  this  fact  must  be  ex- 
pressly averred  where  it  is  essential  to  impose  lia- 
bility."' The  fact  that  defendants  are  designated 
as  copartners  is  immaterial  where  it  is  evident  from 
the  averments  that  it  is  sought  to  charge  them  as 
stockholders  with  a  statutory  liability  arising  from 
defective  organization  of  the  corporation."^ 

[$  1742]  (dd)  Insolvency  or  Dissolution  of 
Corporation.  A  general  all^ation  of  the  dissolu- 
tion of  the  corporation  is  a  sufficient  averment  of 
that  fact.""  In  cases  where,  under  certain  circum- 
stances, the  statutory  liability  of  stockholders 
becomes  primary  and  absolute,  it  is  not  necessary 
to  aver  insolvency  of  the  corporation,^  bnt  the  rule 
is  otherwise  where  the  liability  is  secondary,  and 
arises  only  in  the  event  of  insolvency  of  the  corpora- 
tion.^ An  allegation  that  an  execution  issned  on 
plaintiff's  judgment  against  the  corporation  was 
returned  nulla  bona  by  a  sheriff  of  the  county  in 
which  defendant  resides  or  has  property  is  not  a 
sufficient  allegation  of  insolvency  of  the  corpora- 
tion." Indeed,  it  is  held  generally  that,  in  a  declar* 
ation  in  scire  facias  to  enforce  the  payment  of  a 
judgment  against  the  corporation  by, a  stockholder, 
a  recital  of  the  sheriff's  return  of  nulla  bona  on  the 
execution  against  the  corporation  does  not  supply 
the  pla<;e  of  an  averment  of  insolvency.*  At  any 
rate,  plaintiff  need  not  aver  a.  return  of  an  execu- 
tion nulla  bona,  but  may  allege  the  fact  of  insol- 
vency and  such  other  facts  as  the  case  may  admit  of 
showing  that  an  execution  could  not  be  collected 

98.  Kohlmetz  v.  Calklna,  16  App. 
DlV.  618,  44  NYS  1031:  Adamant  Mig, 
Co.   V.  Wallace,   16  Wash.   814,   48   F 


against  the  corporation.*  An  all^:ation  that  the 
company  made  an  assignment  of  <J1  its  assets  at 
a  date  more  than  a  year  prior  to  the  commencement 
of  the  suit,  and  that  it  was  then,  and  ever  sines 
has  been,  wholly  insolvent  and  without  assets, 
save  those  in  the  hands  of  its  assignee,  is  equivalent 
to  an  averment  that  the  company  hJas  sospended  bus- 
iness for  more  than  a  year.* 

[$  1743]  (ee)  Demand  and  Notice.  Unless 
specially  provided  by  the  statute  creating  the  lia- 
bility, there  need  be  no  allegation  of  a  demand  upon 
the  stockholder  for  payment  of  the  corporate  indebt- 
edness,' or  of  notice  to  him  that  the  debt  was  con- 
tracted by  the  corporation;*  but  where  there  are 
statutes  providing  that,  upon  demand  of  payment 
of  any  debt  of  a  oorporation,  it  is  the  duty  of  the 
officers  and  stockholders  to  discharge  it  or  to  expose 
unencumbered  personal  property  that  it  may  be 
attached,  and  that  if  such  property  is  thus  Bxposed 
no  suit  shall  be  maintained  against  stockholders, 
there  must  be  an  allegation  that  demand  for  pay- 
ment was  made  and  not  complied  with."  An  iJle- 
gation  that  defendant  had  notioe  of  an  assessment 
is  sufficient  as  pleading.^" 

[%  1744]  (ff)  IndebtednasB  and  Ezhanrtion  of 
BemedisB.  The  bill,  petition,  or  complaint  must 
contain  sufficient  averments  of  a  corporate  indebted- 
ness for  which  the  stockholders  are  individually 
liable.^^  It  is  essential  to  allege  the  contract  of  the 
oorporation  out  of  which  liability  arises;^'  and 
where  this  is  done,  it  is  not  objectionable  to  aver 
a  reduction  of  the  amount  of  the  original  debt  by  an 
account  stated.^^  If  the  debt  of  the  corporation  is 
created  by  a  written  contract,  it  is  necessary  aod 
sufficient  to  plead  it  in  the  usual  mode.^*  However, 
where  the  statutory  liability  is  not  a  qualified  one, 
a  general  averment  thai  a  judgment  has  been  recov- 
ered against  the  corporation  in  favor  of  the  creditor, 
and  that  such  judgment  is  stiU  in  force  and  unpaid, 
is  sufficient;'*  and  where  the  liability  arises  on  the 
return  unsatisfied  of  an  execution  against  the  corpo- 


41B. 

98.  Banty  v.  Buckles,  68  Ind.  49: 
Fry  ▼.  tiexlngton,  etc.,  R.  Co.,  2 
Mete.  (Ky.)  314. 

94.  Minneapolis  Harvester  Works 
v.  lilbby,  24  Minn.  327. 

95.  Dyer  v.  Drucker,  108  App.  Div. 
238,  9S  NYS  749. 

[a]  nma,  In  an  action  to  enforce 
the  liability  of  a  corporate  stockhold- 
er under  the  Stock  Corp.  Law  (L. 
[1901]  p  971  c  864  }  64),  providing 
that  a'  holder  of  capital  stock  in  any 
stock  corporation  shall  be  liable  to 
its  creditors  to  an  amount  equal  to 
the  amount  unpaid  on  the  stock,  the 
complaint  must  show  that  the  cor- 
poration lis  question  was  a  stock  cor- 
poration, and  not  a  moneyed  corpora- 
tion, and  the  statement  of  the  name 
of  the  corporation,  or  the  allegation 
that  goods,  wares,  and  merchandise 
were  sold  to  it,  is  not  sufficient  for 
this  purpose.  Dyer  v.  Drucker,  108 
App.  DIv.  238,  96  NTS  749. 

99.  Rider  v.  Pritchey,  49  Oh.  St 
S85,  80  NB  692,  16  LRA  SlS. 

97.  Barnes  v.  Wheaton,  80  Hun  8, 
29  NTS  830. 

98.  Houts  V.  Sioux  City  Brass 
Works,  134  Iowa  484,  110  NW  166. 

99.  GIbbs  V.  Davla,  27  Pla.  531,  8 
S  638;  Perry  v.  Turner,  66  Mo.  418; 
Poughkeepsle  Bank  v.  Ibbotson,  24 
Wend.  (N.  T.)  473. 

1.  Spence  v.  Shapard,  67  Ala.  698; 
Perkins  v.  Church,  SI  Barb.  (N.  Y.) 
84.  And  see  Hancock  Nat.  Bank  v. 
Einis,    166    Mass.    414.  44  NB  349,    66 


AmSR  414  (holding  that,  where  the 
statutory  liability  of  a  stockholder  to 
corporation  creditors,  Is,  by  statute, 
declared  to  be  directly  to  the  credit- 
ors, an  averment  in  a  declaration  to 
enforce  such  liability  that  the  cor- 
poration is  in  the  hands  of  a  receiver 
is  Immaterial). 

3.  Perkins  v.  Church,  81  Barb.  (N. 
T.)  84.  And  see  Blair  v.  Gray,  104  U. 
S.  769,  26  L.  ed.  922  (hold&er  that, 
where  the  charter  provides  that.  In 
all  cases  of  losses  .  exceeding  the 
means  of  the  corporation,  each  stock- 
holder shall  be  held  liable  to  the 
amount  of  unpaid  stock  held  by  him,  a 
declaration  Is  bad  which  does  not  al- 
lege that  the  losses  or  liabilities  of 
the  company  exceed  its  assets). 

3.  Salt  Lake  Hardware  Co.  v.  Tin- 
tic  Milling  Co.,  13  Utah  423,  46  P  200. 

Avezmeat  of  tnsolveaoy  mm  aulB- 
olant  Allefatloa  of  azhstistioii  of  as- 
sets see  Infra  {  1744. 

4.  Southmayd  v.  Russ,  3  Conn.  62, 
8.     Salt  Lake  Hardware  Co.  v.  Tln- 

tlc  Milling  Co.,  IS  Utah  423,  46  P  200. 
e.     Krlder  v.  Coley,  7  Kan.  A.  849, 
51  P  919. 

7.  Newton  Cotton  Mills  v.  Springs, 
66  S.  C.  534,  36  SE  222. 

8.  Norrls  v.  Wrenschall,  34  Md.  492. 

9.  Connecticut  River  Sav.  Bank  v. 
Piske,  60  N.  H.  363;  Harvey  v.  Chase, 
38  N.  H.  272;  Hicks  v.  Bums,  88  N.  H. 
141:  Haynes  v.  Brown,  36  N.  H.  545. 

10.  French  v.  Busch,  189  Fed.  480. 
[a]     FfaM*   of  payment. — where  a 

notice  was  given  requiring  payment 
to  be  made  to  the  receiver  within  a 
specified  time,  the  complaint  is  not 
defective    for    failure    to    allege    the 


place  where  payment  was  to  be  made. 
Stench  v.  Busch,  189  Fed.  480. 

11.  Hess  V.  Trumbo,  (Ky.)  84  3W 
1163,  27  Kyli  320:  American  Spirits 
Mfg.  Co.  V.  KIdridge,  209  Mass.  S90. 
95  VnS  942;  Lelghton  v.  Knapp,  115 
NTS  1040. 

[a]  A  complaint  Is  iiiBninolaBt 
where  it  alleges  an  indebtedness 
which  was  beyond  the  express  pow- 
ers of  the  corporation  to  contract, 
such  as  a  loan  of  longer  duration  than 
that  allowed  by  the  statute  under 
which  the  corporation  was  formed. 
Iieighton  V.  Knapp,  116  NYS  1040. 

12.  Foreign  Mines  Dev.  Co.  v. 
Boyes,  180  Fed.  594;  Knowles  v.  San- 
dercook.  107  Cal.  629,  40  P  1047. 

13.  Pp.rtrldge  v.  Butler,  llj  CaX. 
826,  46  P  678. 

14.  Knowles  V.  Sandercock,  107  <3al. 
629,  40  P  1047.  And  see  cases  infra 
this  note. 

[a]  Promlasozy  note. — <1)  Where 
the  original  contract  upon  which  the 
indebtedness  arose  is  a  note,  an  alle- 
gation of  It  Is  a  sufficient  allegation 
of  the  debt  of  the  corporation. 
Knowles  v.  Sandercock,  107  Cal.  629. 
40  P  1047.  (2)  It  Is  not  necessary 
to  allege  a  money  consideration.  Men- 
denhalT  v.  Duluth  Dry  Goods  Co..  72 
Minn.  312,  76  NW  232  (so  holding  on 
the  ground  that  it  appeared  from  the 
complaint  that  the  notes  were  trans- 
ferred for  value);  Newton  C!otton 
Mills  V.  Springs,  56  8.  C.  634,  S5  SB 
222  (deciding  the  point  on  the  ground 
that  the  liability  of  the  stockholder 
is  statutory). 

IB.  Stiles  V.  Samanlego,  S  Ariz.  48. 
20  P  607;  Guemey  v.  Moore.  131  Mo. 


For  later  eases,  dsrelopmsats  and  ohaacas  In  the  law  see  cumulative  Annotations,  same  title,  pa^e 

Digitized  by 


ib«r. 


§  1744] 


CORPORATIONS 


[14  C.  J.]     1117 


ration,  it  is  not  nMessary  to  set  forth  the  cause  of 
action  which  constituted  the  foundation  of  the 
judgment  against  the  corporation  on  -which  plaintiff 
relies.^'  Where  the  liability  is  created  by  a  foreig^n 
statute,  no  allegation  of  the  nature  of  the  original 
indebtedness  is  necessary  when  ^nch  statute  express- 
ly provides  that  a  stookholder  may  be  charged  with 
the  amount  of  an  ndsatiafled  judgment  against  .the 
corporation.*^  Also,  where  the  action  is  by  a 
receiver,  the  petition  need  not  allege  the  creditors* 
causes  of  action  against  the  corporation,  if  the 
creditors'  claims  have  been  established  in  the 
receivership  proceedings,  and  the  amount  due  to 
each  creditor  as  established  by  the  receivership  pro- 
ceedings is  allied.**  But  a  petition  against  a  stock- 
holder, all^^g  that  plaintiff  is  a  judgment  creditor 
of  an  insolvent  corporation,  that  execution  against 
the  corporation  has  been  returned  nulla  bona,  and 
660,  S2  SW  1132;  Stephens  y.  Pox,  83 
N.  T.  »13;  HasUnge  v.  Drew,  7«  N.  T. 
9:  Woodard  v.  Holland  Hedlcine  Co., 
21  NTClvProo  23;  Peckham  v.  Smith. 

9  HowPr  <N.  T.)  436:  Miller  v.  White, 
67  Barb.  (N.  T.)  604,  8  AbbPrNS  46; 
Henderson  v.  Tumgren,  9  Utah  432, 
36  P  496. 

la.  U.  S.— Glenn  v.  lilggett,  135  U. 
8.  633,  10  set  867,  84  L.  ed.  26i;  Haw- 
kins V.  aienn.  131  U.  S.  319,  9  SCt  739. 
33  li.  ed.  184;  McVickar  v.  Jones,  70 
Fed.  7S4;  Powell  v.  OretTOntan  R.  Co., 
38  Fed.  187,  IS  Sawjr.  43,  3  LRA  270. 

Iowa. — Donworth  v.  Coolbaugh,  6 
Iowa  300. 

Kan. — Grund  v.  Tucker,  6  Kan.  70. 

Me. — ^Mllllken  v.  Wbitehouse,  49 
Me.  627. 

Mich. — Matter  of  Warren.  62  Mich. 
657,  18  NW  866. 

Minn. — ^Frost  v.  St.  Paul  Banking, 
etc..  Co.,  57  Minn.  326,  69  NW  808. 

N.  T. — Slee  v.  Bloom,  20  Johns.  669. 

Pa. — ^Wilson  V.  Pittsburgh  Stock- 
holders, etc.,  Coal  Co.,  43  Pa.  424. 

Utah. — Henderson  v.  Tumgren,  9 
Utah  432,  85  P  496. 

17.  Glenn  t.  Liggett.  136  V.  S.  633, 

10  SCt  867.  34  L.  ei.  262;  Warrington 
▼.  Ball,  90  Fed.  464,  33  CCA  609;  Amer- 
ican Freehold  Land-Mortg.  Co.  v. 
Woodworth,  79  Fed.  951;  McVickar  v. 
Jones,  70  Fed.  764. 

[a]  &«x  foil  aot  followed. — ^In  an 
action  brought  In  the  state  of  New 
Tork  by  a  judgment  creditor  of  a 
Kansas  corporation,  against  one  of 
its  stockholders,to  recover  an  amount 
equal  to  the  amount  of  his  stock  un- 
der a  liability  created  by  the  consti- 
tution and  laws  of  Kansas,  it  was 
nrged  by  defendant  that.  Inasmuch 
as  the  courts  of  New  Tork  required 
a  complaint  under  tile  New  Tork  law 
to  allege  the  debt,  the  federal  court 
ehould.  pursuant  to  U.  S.  Rev.  St. 
t  914,  foUow  a  similar  course;  but  the 
court  declined  to  assent  to  this  view, 
remarking:  "It  is  not  a  question  of 
pleading,  but  of  proof.  Tne  pleader 
need  not  allege  more  than  he  Is  re- 
quired to  prove.  As  It  is  unneces- 
sary to  prove  the  debt  under  the 
Kansas  statute.  It  is  unnecessary  to 
allege  it.  Where  a  party  Is  required 
to  pay  the  debt  of  another,  he  is  ab- 
solved by  showing  that  there  Is  no 
debt;  but  where  he  is  required  to  pay 
a  Judgment,  the  Inquiry  assumes  a 
more,  limited  range.  The  judgment  is 
sufficient  evidence  until  it  Is  Im- 
peached. The  New  Tork  courts  have 
established  no  rule  of  pleading  in 
these  cases;  they  have  said  that  un- 
der the  laws  of  this  state  it  is  neces- 
sary to  allege  certain  facts;  they  have 
never  attempted  to  lay  down  a  rule 
of  pleading  where  the  cause  of  action 
is  founded  upon  the  laws  of  other 
states  creating  an  entirely  different 
liability."  American  Freehold  Land- 
Mortg.  Co.  V.  Woodworth,  79  Fed.  951. 

18.  Mathls  V.  Prldham,  1  Tex.  Civ. 
A.  58,  20  SW  2016. 

19.  Paxson  V.  Talmage,  14  Vo.  A. 
686  [aff  87  Mo.  13], 

M,  Oraeber  v.  Elhrsott,  182  App. 
Dlv.  377.  169  NTS  32. 

[a]    thUM,  where  the  stockholder'B 


that  defendant  is  a  holder  of  unpaid  stock  in  th^ 
corporation,  stateb  no  cause  of  action  at  common 
law;^*  and  some  statutory  restrictions  of  liability 
are  of  such  a  nature  that  it  is  necessary  to  plead 
the  original  debt,  and  not  rely  on  the  allegations  of 
a  judgment  obtaiped  against  the  corporation,  in 
order  to  show  that  plaintiff's  claim  comes  within 
the  statute  imposing  liability.^"  YHiere  the  statute 
which  creates  the  liability  restricts.4t  to  debts  of  a 
special  nature,  plaintiff  must  so  describe  his  claim  as 
to  bring  it  within  the  statute.*^  The  rule  is  appli- 
cable where  suit  is  brought  under  a  statute  which 
restricts  liability  to  claims  for  services  performed 
for  the  corporation,'^  debts  contracted  before  the 
capital  stock  has  been  fully  paid  in  and  a  certificate 
thereof  flled,"_  debts  unsecured  by  mortgage,** 
debts  upon  whieh  suit  is  bjrought  within  a  specified 
period,**  or  debts  {Mtyable  within  a  specified  time.*' 


liability  does  not  neceBaarlly  follow 
from  the  existence  of  a  debt  of  the 


contracted  while  defendant  holds 
stock  and  which  are  payable  within 
two  years  from  the  time  they  are  con- 
tracted, a  judgment  obtained  against 
the  corporation  is  not  conclusive  as 
to  these  matters  and  the  pleader  must 
allege  the  original  debt.  Oraeber  v. 
Ehrgott,  182  App.  Div.  377,  189  NTS 
32. 

[b]  SiiSoiant  allerattoBa. — In  an 
action  against  a  stockholder  of  a  cor- 
poration by  an  alleged  creditor  of  the 
corporation,  a  complaint  alleging  that 
the  company  was  Indebted  for  money 
advanced,  and,  to  secure  the  payment 
of  a  draft  by  plaintUf  therefor,  the 
company  made  its  check,  which  was 
protested  for  nonpayment  and  re- 
turned to  plaintiff,  and  that  an  action 
was  begun  by  ptaintifl  against  the 
corporation,  judgment  recovered,  and 
execution  returned  unsatisfied,  with- 
in two  years  from  the  time  the  debt 
originated,  and  that  defendant  was  a 
stockholder,  sufficiently  sets  forth  a 
cause  of  action.  Buffalo  Citizens' 
Bank  v.  Weinberg,  26  Misc.  618,  67 
NTS  496. 

SI.  Coffin  V.  Reynolds,  87  N.T.  640; 
Boutwell  V.  Townsend,  87  Barb.  (N. 
T.)  206:  araeber  v.  EHirgott,  182  App. 
Dlv.  377,  169  NTS  32.  And  see  cases 
Infra  notes  22-26. 

29.  Sherman  v.  Smith,  20  111.  360; 
Toner  v.  Fulkerson,  126  Ind.  824,  25 
NE  218;  Peterson  v.  Tllden,  44  Mich. 
188,  6  NW  217;  CoflSn  v.  Reynolds,  87 
N.  T.  640;  Boutwell  v.  Townsend,  37 
Barb.  (N.  T.)  206. 

[a]  miBOla  ptatst*.— Under  Sess. 
L.  (1849),  {  18.  there  should  JJe  an 
averment  that  the  debt  was  due  from 
the 'corporation  to  its  laborers,  serv- 
ants, or  apprentices,  as  that  section 
only  makes  stockholders  liable  for 
such  Indebtedness.  Sherman  v. 
Smith,  20  111.  350.  . 

[b]  Trader  ait  bdlaaa  statute 
which  makes  stockholders  in  a  rail- 
road corporation  Individually  liable 
to  laborers  for  all  labor  done  In  the 
construction  of  the  road  that  shall 
remain  unpaid  aXter  the  assets  of  the 
corporation  shall  have  been  exhaust- 
ed, a  complaint  which  alleges  that 
plaintiffs  hold  certain  judgments 
against  the  company,  one  of  which  Is 
for  work  and  labor,  and  that  the  com- 
pany Is  insolvent,  does  not  state  a 
cause  of  action,  since  it  does  not  show 
that  plalntlfT's  claims  are  for  labor 
done  in  the  construction  of  the  road. 
Toner  v.  Fulkerson,  126  Ind.  224,  26 
NE218. 

[c]  Xn  Hew  Tozk  (1)  an  allegation 
that  the  corporation  is  Indebted  to 
persons  under  whom  plaintiff  claims, 
for  services  performed  for  the  cor- 
poration as  contractors,  is  defective 
in  not  showing  that  the  contractors 
are  such  a  class  of  laborers  and  serv- 
ants as  may  sue  stockholders  for 
debts  due  and  owing  for  services  per- 
formed for  the  corporation.  .Bout- 
well V.  Townsend,  87  Barb.  (N.  T.) 
206.  (2)  An  allegation  that  plaintiff 
performed  services  as  a  secretary  and 


otherwise  is  not  an  allegation  that  he 
was  a  servant  or  laborer  in  the  em- 


company  but  attaches  only  to  debts    ployment  of  the  company,  nor  will  the 
nn^*^an*aA     ivViiia     Ae^ft^^Aa-n*     i«niii«   words    **and   othsrwlse-     enlarge   the 

scope  of  his  claim.  Coffin  v.  Reynolds, 

37  N.  T.  «40. 

23.  Tabor  v.  Commercial  Nat  Bank, 
62  Fed.  883.  10  CCA  429;  Sherman  v. 
Smith,  20  111.  360;  Briggs  v.  Waldron, 
88  N.  T.  582. 

24.  Hight  V.  Quinn,  86  Me.  491,  29 
A  1111. 

[a]  Statat*  eonstraed,^— •n^ot  all 
creditors  of  the  corporation  are  given 
the  right  of  action,  but  only  judgment 
creditors.  It  is  clear,  therefore,  that 
in  the  declaration  the  plaintiff  must 
be  described  as  a  judgment  creditor, 
but  not  all  judgment  creditors  are 
given  the  action.  The  class  of  cred- 
itors who  may  sue  is  still  further  lim- 
ited In  the  statute  by  the  confining 
the  right  of  action  to  those  judgment 
creditors  whose  debts  are  not  secured 
by  a  mortgage.  It  is  equally  clear 
that  the  declaration  should  show  that 
the  plaintiff  is  also  within  this  last 
limited  class  by  the  allegation  that 
his  debt  is  not  a  mortgage  debt.  The 
declaration  should  exclude  whomso- 
ever the  statute  excludes.  In  this 
case  It  Is  as  if  the  statute  read:  'All 
judgment  creditors  whose  debts  are 
not  secured  by  a  mortgage  shall  have 
a  right  of  action.'  The  pleader  under 
a  statute  so  worded  would  Instinc- 
tively allege  that  the  plaintiff's  debt 
was  not  secured  by  a  mortgage.  The 
statute,  as  it  actually  does  read, 
clearly  means  the  same  thing.  The 
pleader,  therefore,  should  make  sub- 
stantially the  same  allegation."  Hlght 
V.  Quinn,  88  Me.  491,  493,  29  A  1111. 

26.  Tarbell  v.  Page,  24  III.  46: 
Hlrshfeld  v.  Bopp.  145  N.  T.  84,  89  NB 
817;  Oraeber  v.  Ehrgott,  182  Aop.  Dlv. 
,377,  169  NTS  32;  Blair  v.  Kingston 
Mfg.  Co.,  23  Pa.  Dlst.  1091.  Contra 
Woodard  v.  Holland  Medicine  Co.,  15 
NTS  128,  21  NTCIvProc  28. 


[a]  i^bis  ooadltloa  la  aiatlafiilah< 
able  (1)  from  a  provision  that  a  suit 
against  a  person  who  has  ceased  to 
be  a  stockholder  must  be  brought 
within  two  years  thereafter,  as  the 
latter  la  a  limitation  of  time  to  be 
taken  advantage  of  by  plea  In  defense. 
Graeber  v.  Ehrgott,  18z  App.  Div.  377, 
169  NTS  32.  (2)  A  complaint  which 
alleges  that  defendant  was  a  stock- 
holder at  the  time  the  debt  was  cre- 
ated need  not  allege  that  he  ceased  to 
be  a  stockholder  and  that  the  present 
action  was  brought  within  two  years 
thereafter.  Buffalo  CItlzens*'Bank  v. 
Weinberg.  26  Misc.  518,  67  NTS  495. 

26.  Hlrshfeld  v.  Bopp.  146  N.  T. 
84,  39  NE  817:  Dean  v.  Mace,  19  Hun 
(N.  TJ  391:  Graeber  v.  Ehrgott,  182  • 
App.  Div.  877,  169  NTS  32;  Newton 
Cotton  Mills  v.  Springs,  66  S.  C.  634, 
36  SB  222. 

[a]  Xatnrity  oh  def  aolt  of  InterMt 
pajTBMBt.— Where  a  statute  authorizes 
corporate  creditors  to  sue  stockhold- 
ers on  corporate  debts  payable  in  one 
J 'ear  after  their  creation,  a  complaint 
d  an  action  brought  thereunder  on  a 
corporate  debt  payable  in  two  years, 
with  Interest  payable  annually.  Is  de- 
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Also,  where  the  statute  restricts  liability  to  oases 
where  the  indebtedness  of  the  corporation  exceeds 
the  amotmt  of  its  capital  stock,  the  allegations  must 
be  sufiScient  to  bring  the  case  within  the  statute.^' 
The  insolvency  of  a  corporation  does  not  dispense 
with  the  necessity  of  an  averment  that  suit  against 
the  corporation  for  collection  of  the  debt  was 
brought  within  a  certain  period  after  it  became  due, 
as  required  by  statute.'^  It  is  held  that  a  petition 
which  avers  that  the  debts  due  plaintiff  were 
«reated  between  certain  specified  dates  and  that 
they  bore  interest  from  the  date  last  mentioned  is 
sufiBciently  specific  as  to  the  time  of  the  creation  of 
the  claims.*" 

Amonnt  needed  to  pay  debts.  The  bill,  declara- 
tion, or  complaint  must  allege  the  amount  of  the 
corporate  debts'"  and  that  the  unpaid  subscriptions 
sued  for  are  necessary  for  their  payment.'^  Some 
courts  hold  that  while  the  receiver  or  trustee  in 
bankruptcy  of  an  insolvent  corporation  cannot 
recover  from  a  stockholder  on  his  unpaid  subscrip- 
tion more  than  is  necessary  to  satisfy  his  propor- 
tionate share  of  the  indebtedness  of  the  company, 
the  specific  amount  needed  is  a  matter  of  proof  and 
not  of  pleading,"'  but  other  courts  hold  that  the 
specific  amount  required  must  be  pleaded,'^  and 
some,'*  but  not  other,"  courts  go  further  and  hold 
that  a  proper  determination  in  the  receivership  pro- 
ceedings of  the  amount  necessary  to  meet  the  valid 
obligations  of  the  company  after  the  exhaustion  of 
its  assets,  and  defendant's  proportionate  share 
thereof,  must  be  pleaded.    While  a  petition  which 


prays  for  recovery  against  eiich  of  defendants  of  the 
full  par  value  of  his  stock  together  with  interest 
is  sufficiently  definite  as  to  the  amount  sought  to  be 
recovered,'"  a  biU,  petition,  or  complaint  by  credi- 
tors which  insists  on  the  several  liability  of  each 
defendant  to  pay  an  absolute  sum,  the  total  of  which 
is  far  in  excess  of  the  corporation's  unpaid  debts, 
and  which  omits  to  bring  in  as  defendants  all  the 
stockholders,  and  to  invite  an  accounting  and  ascer- 
tainment of  the  proportionate  su3a>s  which  each 
should  pay,  is  demurrable  for  want  of  equity.'^ 

£zIiaiistioii  of  remedies.  Where  the  liability  of  a 
stockholder  is  not  limited  to  judgment  creditors  who 
have  exhausted  the  corporate  assets,  but  extends  to 
all  creditors,  including  those  who  have  no  lien  or 
whose  claims  are  evidenced  by  simple  contract,  no 
allegation  of  the  recovery  of  a  judgment  against  the 
corporation  and  the  return  of  an  execution  thereon 
unsatisfied  is  necessary."  On  the  other  hand,  where 
it  is  required  by  statute,  as  a  condition  precedent  to 
actions  against  stockholders,  that  the  remedy  against 
the  corporation  shall  be  exhausted  by  the  return  of 
an  execution  against  It  lusatisfied  in  whole  or  in 
part,  there  must  be  a  sufficient  averment  that  such 
is  the  case."  Where  the  circumstances  are  such  that 
a  literal  performance  of  the  conditions  would  be 
vain  and  fruitless,  such  allegation  may  be  omitted, 
and,  instead,  plaintiff  may  allege  his  excuse  for  fail- 
ing to  exhaust  his  legal  reme£es,*°  but  the  excuse 
alleged  must  be  sufficient.** 

[$  1745]  (gg)  Sabscriptioii,  (hmersMp.  and 
Nonpayment  of  Stock — aaa.    In  OeneraL    It  need 


murrable,  although  the  Instrument 
evidencing;  such  debt,  made  a  part  of 
the  complaint,  contains  a  provision 
that  the  debt  should  mature  on  de- 
fault of  any  Interest  payment,  and  the 
complaint  alleges  that  no  part  of  the 

Srlncipal  or  interest  had  been   paid, 
fewton  Cotton  Mills  v.  Springs,  66  S. 
C.  6S4,  36  SB  222. 

97.    Sherman  v.  Smith,  20  III.  860; 
Mllliken  v.  Whitehouse.  49  Me.  627. 
as.    Tarbell  v.  Page,  24  III.  46. 
as.    Ellis  T.  Pullman,  »6  6a.  448,  22 
SB  568. 

30.  Lamar  Ins.  Co.  v.  Moore,  84  111. 
675. 

31.  JBIlis  V.  Pullman,  96  Qa.  446,  22 
SB  669;  Lamar  Ins.  Co.  v.  Moore,  84 
111,  376;  Wlsener.v.  Myers,  8  Pa.  Dist. 
687 

sa.  Johnston  t.  Allls,  71  Conn.  207, 
41  A  818. 

33.  Felker  v.  Maxwell,  34  Colo.  219, 
83  P  215;  Felker  V.  Sullivan.  84  Colo. 
212,  83  P  213. 

34.  Rea  v.  Eslick,  87  Wash.  126, 
151  P  256. 

35.  Worth  V.  Wharton.  122  N.  C. 
876,   29  SB  370. 

36.  Wheatley  v.  Glover,  126  Oa. 
710.   64   SB  626. 

37.  Miller  v.  Willett,  70  N.  J.  Bq. 
396,  62  A  178  [alt  71  N.  J.  Eq.  741,  66 
A  981], 

33.  McDonnell  v.  Alabama  Oold  L. 
Tns.  Co.,  86  Ala.  401,  6  S  120;  Frank- 
fort Farmers'  Bank  v.  Oallaher,  43 
Mo.  A.  482. 

[a]  Kaaaas  Btetates. — ^Under  Oen. 
St.  (1889)  c  23  }S  40,  44.  It  is  not  nec- 
essary to  aver  a  recovery  of  Judgment 
and  return  of  execution  "no  prop- 
erty." Under  the  provisions  of  art  4 
of  the  same  statute  it  seems  to  be 
necessary  to  make  such  an  averment. 
Krider  v,  Coley,  7  Kan.  A.  349,  61  P 
919. 

39.  Plash  v.  Conn,  109  U.  S.  371, 
3  set  263,  27  L.  ed.  966;  Walser  v.  Sel- 
leman,  13  Fed.  416,  21  Blatchf.  130; 
Hathorn  v.  Calef,  53  Me.  471 ;  United 
Glass  Co.  v.  Vary,  152  N.  T.  121,  46 
NB  812;  Hlrshfefd  v.  Bopp,  27  App. 
Div.   180,   60   NTS   676    [rev  on  other 

e rounds  157  N.  T.  166,  61  NE  997,  46 
RA    839];    Richards   v.   Kinsley, '14 


Daly  (N.  T.)  334;  Richards  v.  Beach, 
12  NYSt  136. 

[a]  iBiaotait  •▼•rmmt^ — (1)  An 
allegation  that  "both  of  the  said  exe- 
cutions remain  wholly  unsatisfied  by 
reason  that  there  cannot  be  found 
any  property  belonging  to  said  cor- 
poration whereon  to  levy,"  the  re- 
turns of  the  sherifF  on  the  executions 
being  attached  to  and  made  a  part  of 
the  petition,  and  both  of  such  returns 
showing  that  no  property  could  be 
found  whereon  to  levy,  is  sufficient. 
Head  v.  Daniels,  38  Kan.  1,  15  P  911. 

(2)  Under  Rev.  St.  (1841)  c  76  S  18, 
an  allegation  that  executions  on  judg- 
ments against  the  corporation  were 
returned  unsatisfied  for  want  of  at- 
tachable corporate  property  Is  suffi- 
cient.    Hathom  V.  Calef,  63  Me.  471. 

(3)  A  complaint  in  an  action  by  a  re- 
ceiver to  enforce  the  liability  of 
stockholders,  showing  the  absolute 
liability  of  defendants,  the  insolvency 
of  the  corporation,  the  impossibility 
of  securing  payment  of  creditors' 
claims  from  the  corporation,  and  that 
a  Judgment  had  been  obtained  against 
the  corporation  and  an  execution  re- 
turned unsatisfied,  and  which  does 
not  show  that  the  judgment  had  been 
set  aside  or  its  enforcement  enjoined, 
states  a  good  cause  of  action.  Way 
V.  Barney,  116  Minn.  285,  133  NW  801, 
38  LRANS  648,  AnnCasl913A  719. 

40.  U.  S.— Flash  v.  Conn.  109  U.  3. 
371.  3  set  263,  27  L.  ed.  966. 

Minn. — Rule  v.  Omes:a  Stove,  etc., 
Co.,  64  Minn.  328,  67  NW  60. 

Mo. — State  Sav.  Assoc  v.  Kellogg, 
62  Mo.  583. 

N.  Y.— Lang  v.  Lutz,  180  N.  T.  254. 
73  NB  24  [aft  83  App.  Dlv.  634,  82  NYS 
319] ;  United  Glass  Co.  v.  Vary,  152  N. 
Y.  121,  46  NB  312:  HIrshfeld  v.  Bopp, 
146  N.  Y.  84,  39  NB  817  [aft  27  App. 
Div.  180,  60  NYS  676];  Hunting  v. 
Blun,  143  N.  Y.  511,  38  NE  716;  Shel- 
IlnBton  V.  Howland,  63  N.  Y.  371; 
Thompson  v.  Nlcolai,  21  Misc.  700,  49 
NYS  422 

Oh. — Morgan  v.  Lewis,  46  Ob.  St.  1, 
17  NE  558. 

R.  I. — Andrews  v.  O'Reilly,  26  R.  1. 
231,  56  A  688. 

Tenn. — Doak  v.  Stahlman,  (Ch.)  68 


8W  741. 

Utah. — Salt  laike  Hardware  Co.  v. 
Tlntic  Milling  Co..  18  UUh  42S,  46  P 
200. 

[a]  A  sufllcieiit  uwiu*  Is  alleged 
where  It  is  averred:  (1)  That  the 
corporation  has  been  adjudged  a 
bankrupt.  Flash  v.  Conn.,  109  U.  S. 
371.  3  set  263,  27  L.  ed.  966;  Bhelling- 
ton  V.  Howland,  63  N.  Y.  371.  <2)  That 
the  corpora'tion  Is  insolvent,  has  as- 
signed its  property,  and  ceased  to  do 
business.  Morgan  v.  Lewis,  46  Oh.  St. 
1,  17  NE  658.  (3)  That  the  corpora- 
tion is  actually  and  publicly  known 
to  be  insolvent  and  without  any 
means  whatever  with  which  to  pay  Its 
debts.  Salt  Lake  Hardware  Co.  v. 
Tlntic  Milling  Co.,  13  Utah  423,  45  P 
200.  (4)  That  at  the  time  of  the  ren- 
dition of  the  judgment  the  corpora- 
tion was  insolvent,  and  did  not  have 
property  on  which  an  execution  could 
have  been  levied  for  the  satisfaction 
of  the  Judgment.  Andrews  v.  O'Reilly. 
26  R.  I.  231.  55  A  688.  (6)  That  a 
judgment  of  dissolution  had  been 
rendered  restraining  creditors  from 
prosecuting  actions  against  the  cor- 
poration. Lang  V.  Lutz,  180  N.  Y.  254, 
73  NE  24  [aff  83  App.  Div.  534.  82 
NYS  319].  (6)  That  the  corporation 
Is  being  wound  up  as  an  Insolvent  cor- 
poration and  that  its  sole  assets  are 
Its  uni>ald  subscriptions.  Doak  v. 
Stahlman,  (Tenn.  Ch.  A.)  68  SW  741. 

41.  Dickinson  v.  Traphagan,  147 
Ala.  442,  41  S  272;  United  Glass  0>, 
V.  Vary,  162  N.  Y,  121,  46  NE  312. 

[a]  Xamiaolant  •Uaffatloiis.— A 
bill  which  attempts  to  excuse  a  fail- 
ure to  obtain  Judgment  against  a 
foreign  corporation  is  Insufficient 
where  It  avers  that  the  officers  are 
nonresidents  of  the  state  and  that 
there  is  no  person  in  the  service  or 
employment  of  the  corporation  with- 
in the  state,  but  where  it  does  not 
allege  that  the  corporation  has  not 
complied  with  constitutional  and 
statutory  provisions  requiring  It  to 
have  within  the  state  at  least  one 
known  place  of  business  and  an  au- 
thorized agent  or  agents  therein,  and 
hence  does  not  show  that  the  obtain' 
ing  of  a  judgment  against  the  corpor- 
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not  be  alleged  that  all  of  the  capital  stock  has  been 
subscribed  for.** 

[$  1746]  bbb.  Ownership — (aaa)  In  0«neral 
There  must  be  a  sufficient  allegation  that  defendant 
was  a  stockholder  in  the  corporation  for  whose 
corporate  debts  it  is  sought  to  enforce  a  liability;** 
but  it  has  been  held  unnecesary  to  aver  in  terms  that 
he  is  an  owner  of  the  stock  held  by  him,**  or  to 
state  the  particular  manner  in  which  the  stock  was 
acquired;*"  a  direct  averment  that  defendant  is  a 
stockholder**  or  that  he  is  the  holder  of  a  speci- 
fied number  of  shares*^  is  sufBcient.  Where  the 
complaint  states  a  good  cause  of  action  against  the 
real  owner  of  stock,  and  when  fairly  construed  it 
makes  the  nominal  owner  a  party  merely  for  the 
purpose  of  determining  his  right  to  the  stock  stand- 
ing in  his  name,  it  will  not  be  held  bad  because  of 

ation  Is  impracticable  or  impossible. 
Dickinson  v.  Traphagan,  147  Ala.  442, 
41    S  272 

4X    Fish   V.   Smith,   73   Conn.   377, 
47   A   711.    84   AmSR   161;    Myers    v, 


unnecessary  statements  as  to  the  fraud  practised  by 
the  latter,*'  or  because  it  asks  for  a  judgment  against 
him  which  cannot  be  iVndered  in  the  present 
action.** 

[$  1747]  (bbb)  Time.  There  should  be,  in 
cases  where  the  time  at  which  the  corporate  debts 
were  contracted  is  material  to  recpvery  from  a 
stockholder,  sufficient  allegations  that  defendant 
was  a  stockholder  at  the  time  the  debts  were  con- 
,  tracted,'"  or,  under  some  statutes,  either  then  or  at 
some  time  subsequent  thereto.*^  In  declaring  upon 
a  draft  or  note  given  by  the  corporation  for  a  prev- 
ious indebtedness  it  is  necessary  and  sufficient  to 
aver  that  defendant  was  a  stockholder  at  the  time 
the  debt,  for  which  the  draft  oir  note  was  given, 
was  eontraoted.**  Where,  however,  the  action  is 
against  the  stockholders  of   a   corporation    on   its 


Stur^ls,  123  App.  Dlv.  470,  108  NTS 
628  raff  197  K  T.  528  mem.  90  NE 
1162T;  Adamant  Mfg.  Co.  v.  Wallace, 
16  Wash.  614.  48  P  415. 

[a]  OompisiBt  heM  •niBAlMit.— A 
complaint  in  an  action  by  a  receiver 
of  an  Insolvent  corporation  agralnst 
a  stockholder  for  an  unpaid  balance  on 
his  shares  which  alleges  that  the 
company  was  organized  under  the 
laws  of  another  state  with  an  author- 
ized capital  stock  of  a  certain  amount, 
and  immediately  thereafter  com- 
menced the  transaction  of  business 
as  such  corporation,  is  suflflcient,  on 
demurrer,  notwithstanding  the  ab- 
sence of  an  alle^^tlon  that  au- 
thorized capital  stock  had  been  sub- 
scribed for,  since  the  company  could 
not  legally  have  commenced  business 
until  whatever  amount  of  capital 
stock  the  laws  of  that  state  required 
had  been  taken.  Fish  v.  Smith,  78 
Conn.  377,  47  A  711,  84  AmSR  161. 

Allantloa  of  aeinal  amoimt  nA- 
■orlbM  see   infra   S    1748. 

43.  U.  S. — Schifter  v.  Columbia 
College,  87  Fed.  166;  McVlckar  v. 
Jones,  70  Fed.  7B4;  Bank  of  North 
America  v.  Rlndge,  57  Fed.  279;  Flour 
City  Nat.  Bank  T.  Wechselberg,  46 
Fed.   647. 

III. — Sherman  ▼.  Smith,  20  III. 
350. 

Ind. — Wheeler  ▼.  Thayer,  121  Ind. 
64,  22  NB  972;  Overmyer  v.  Cannon, 
82   Ind.   457. 

Md.— Weber  v.  Fickey,  47  Md.  196. 

Mass. — Hancock  Nat.  Bank  v.  Ellis, 
166  Mass.  414,  44  NE  349,  6S  AmSR 
414;  Hawes  v.  Anglo-Saxon  Petro- 
leum Co.,  101  Mass.   385. 

Minn. — Robinson  v.  Nashville  Cen- 
ter Co-op.  Creamery  Assoc,  115  Minn. 
43,   131    NW   856. 

Oh. — Railroad  Co.  v.  Smith,  48  Oh. 
St.   219,  31   NE  743. 

Wash. — Tolmie  v.~  Dean,  1  Wash.  T, 
46. 

Ta]  Jl  complaiAt  docs  sot  state  • 
oaaao  of  aotloB  for  the  enforcement 
of  a  constitutional  liability  of  stock- 
holders where  It  does  not  contain 
any  allegation^  that  any  stock  was 
ever  Issued,  that  defendants  owned 
a  specified  amount  of  stock  or  any 
stock,  or  that  they  were  entitled  to 
have  stock  Issued  to  them.  Robinson- 
V.  Nashville  Center  Co-op.  Creamery 
Assoc,  115  Minn.  43.  131   NW  856. 

[b]  "Were  aU  of  the  atocUiold- 
•m." — ^An  allegation  that  at  the  in- 
curring of  the  corporation's  indebted- 
ness defendants  "were  all  of  the 
stockholders"  of  the  corporation, 
although  possibly  objectionable  to  a 
motion  to  make  more  definite  and  cer- 
tain, is  necessarily  an  averment  that 
defendants  were  stockholders,  and  is, 
under  the  codes,  sufficient  upon  gene- 
ral demurrer.  Flour  City  Nat.  Bank 
▼.  Wechselberg.  45  Fed.   547. 

[c]  ZBBiUBolant  alleratlon. — An  al- 
legation that  stock  was  duly  issued 
and  a  certificate  duly  executed,  and 
Vbat  the  stock  so  iBSaed  stands  upon 


the  books  of  the  corporation  In  the 
name  of  defendant,  is  not  equivalent 
to  an  allegation  that  defendant  was 
the  owner  of  a  certain  number  of 
shares,  or  an  averment  that  he  was 
a  stockholder.  McVlckar  v.  Jones, 
70   Fed.   764. 

[d]  StoeklioMsr  is  focslni  oor- 
poratloah — ^Where  the  declaration 
averred  that  "the  defendant  is  a 
stockholder  in  said  corporation,  now 
owning  ten  shares  of  the  capital 
.stock  thereof,  of  a  par  value  of  one 
hundred  dollars  each,  and  appearing 
as  such  stockholder  upon  the  books 
of  the  corporation,  whereby  he  is 
conclusively  presumed  to  be  a  stock- 
holder of  said  corporation  within  the 
meaning  and  liability"  of  Kan.  Oen. 
St.  (1889.)  i  1192,  "according  to  the 
Interpretation  of  said  paragraph  by 
the  Supreme  Court  of  the  State  of 
Kansas," .  It  was  held  sufflclent  as 
setting  forth  that  defendant  was 
such  a  stockholder  as  by  the  law  of 
Kansas  would  be  liable  to  plaintiff. 
Hancock  Nat.  Bank  v.  Ellis,  166  Mass. 
414,  44   NE  349,  56  AmSR  414. 

fe]  AUearatlon  upon  Informatloa 
and  belief. — An  allegation  that  plain- 
tiff "is  informed  and  believes  that 
defendant  is,  and  was  at  certain 
times,  an  owner  of  stock  of  the  cor- 
poration for  whose  debts  defendant 
is  sought  to  be  held  individually 
liable,  is  insufficient  because  it  is 
only  an  allegation  In  respect  to  olaln- 
tlff  8  information  and  belief.  Bank  of 
North  America  v.  Rindge,  67  Fed.  279. 

44.  Railroad  Co.  T.  Smith,  48  Oh. 
St.  219,  81  NE  743. 

45.  New  Haven  Trust  Co.  v.  Nel- 
son, 73  Conn.  477.  47  A  753;  Overmyer 
v.  Cannon,  82  Ind.  457;  TurnbuH  v. 
Pomeroy  Salt  Co.,  11  Oh.  Dec.  (Re- 
print)  19.  24  CincLBuI  133. 

[a]  Oricliial  owner  or  traasferoe. 
— The  petition  need  not  allege  wheth- 
er defendants  were  the  original  own- 
ers of  the  stock  or  were  transferees 
thereof.  Turnbull  v.  Pomeroy  Salt 
Co.,  11  Oh.  Dec.  (Reprint)  19,  24  Cine 
LBul   133. 

46.  Overmyer  v.  (^nnon,  82  Ind. 
457.  And  see  Hawes  v.  Anglo-Saxon 
Petroleum  Co.,  101  Mass.  385  (hold- 
ing it  sufficient  to  allege  that  defend- 
ants were  members  of,  and  stock- 
holders in,  the  corporation,  holding 
the  stock  thereof  undivided). 

47.  Railroad  Co.  v.  Smith,  48  Oh. 
St.  219,  531  NE  743;  Turnbull  v.  Pom- 
eroy Salt  Co.,  11  Oh.  Dec.  (Reprint) 
19.  24  ClncLBul  133. 

48.  Fish  V.  Chase,  114  Minn.  460, 
131   NW   631. 

49.x  Pish  V.  Chase,  114  Minn.  460. 
131    NW    631. 

50.  111. — Culver  v.  Chicago  Third 
Nat.  Bank,  64  111.  628. 

Ind. — Reeder  v.  Maranda,  66  Ind. 
486. 

Me. — Orindle  v.  Stone,  73  He.  176, 
3  A  183. 

Md.— Weber  v.  Fickey,  47  Md.  196; 
Hager  v.    Cleveland,   36   Md.    476. 

N.  Y.— Rowell  V.  Janvrln,  151  N.  T. 
60,  45  NE  398;  Young  v.  New  York, 
etc,  U.  S.  Mall  SS.  Co.,  15  AbbPr  69; 
Freeland  v.  McCuUough.  1  Den.  414, 
43  AmD  685. 


Oh. — Hooker  v.  Kilgour,  2  Cine. 
Super.  350. 

[a]  AUeiratlons   liold   ■n-fflnlsnt^— 

(1)  Under  an  Indiana  statute  provid- 
ing ttiat  all  members  in  any  company 
organized  under  the  provisions  of  the 
act  should  be  personally  liable  for  all 
debts  contracted  by  the  company  for 
manual  labor  performed  for  the  com- 
pany, a  complaint  which  alleged  that 
"all  of  the  defendants  were  members 
of  the  said  company"  at  the  time  of 
the  performance  of  such  labor  and  at 
the  time  of  the  rendition  of  such 
judgment  therefor,  was  held  to  show 
sufnciently  that  defendants  were 
members  at  the  time  the  debt  in  ques- 
tion was  contracted.  Reeder  v.  Ma- 
randa, 66  Ind.  485.  (2)  An  avernkent 
that  the  stock  issued  to  defendant 
still  stands  in  his  name,  and  has  so 
stood  for  more  than  Ave  years,  is 
sufficiently  definite  as  to  time.  Mc- 
Vlckar V.  Jones,  70  Fed.  754. 

[b]  ItasBflloMBt  allerations^— An 
allegation  that -defendant  became  a 
stockholder  after  the  time  when  the 
debt  was  contracted,  or  was  one  at 
some  time  prior  to  the  dat!e  of  the 
credit  given,  is  not  sufficient  in  an 
action  to  enforce  the  liability  created 
by  Gen.  St.  c  325  }  59.  Weber  v. 
Fickey,  47  Md.  196. 

[c]  Stookholders  before  orraoisa- 
tion. — In  cases  where  it  is  provided 
that,  in  the  event  of  a  corporation 
transacting  business  before  it  com- 
plies with  statutory  requirements,  the 
thpTi  exIstlnfT  5<tockholders  stiall  be 
personally  liable  upon  such  transac- 
tion, there  mii.st  be  an  allegation  that 
defendants  were  stockholders  in  the 
corporation  from  its  organization,  in 
order  to  brlnti  them  within  the  pro- 
I'lslons  and  render  them  liable.  Buf- 
fington  V.  Bardon.  80  Wis.  635,  60  NW 
776. 

51.  International  Trust  Co.  v.  Amer- 
ican L.  &.  T.  Co..  62  Minn.  601,  65  NW 
78.  632. 

[a]  Allegations,  held  Insnaeient,.— 
A  complaint  which  alleges  "that  de- 
fendants now  are  or  heretofore  have 
been  owners  or  holders  of  the  shares 
of  the  stock  of  said  company,  and 
constitute  and  comprise  all  of  the 
stockholders  of  said  company,"  does 
not  state  a  cause  of  action  as  against 
any  stockholder  separately  demur- 
ring, since  It  does  not  show  that  any 
one  defendant  was  a  stockholder 
when  the  corporate  debt  in  suit  was 
contracted,  or  at  any  subsequent  time. 
International  Trust  Co.  v.  American 
L.  &  T.  Co.,  62  Minn.  601,  66  NW  78, 
632. 

[b]  At  time  of  exoentloB.— An  al- 
legation, on  a  motion  tor  a  judgment 
against  a  stockholder  on  his  unpaid 
subscription  on  a  return  of  an  execu- 
tion asainst  the  corporation,  "No 
property  found,"  that  defendant  was 
a  stockholder  prior  to  the  day  that 
suit  was  filed  against  the  corporation, 
and  that  he  has  never  paid  anything 
for  his  stock  and  still  owes  for  It,  Is 
ft  sufficient  allep-itlon  of  ownership  of 
stock  prior  to  and  at  the  time  execu- 
tion is  asked.  Frogge  v.  Big  Joe-Hin., 
etc.,  Co.,  136  Mo.  A.  431,  117  SW  1194. 

SB.    J.  I.  Case  Plow  Works  v.  Moq 
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renewal  note^,  which  are  claimed  to  have  extin- 
guished the  old  notes,  the  complaint  shotdd  allege 
that  defendants  were  stockholders  of  the  corpora- 
tion when  the  renewals  were  made.'* 

[$  1748]  (ccc)  Amonnt.  Where  the  liability 
of  the  stockholder  to  the  creditors  of  the  company 
is  limited  to  the  amount  of  the  stock  held  by  him, 
such  amount  should  be  averred.'*  Under  provisions 
that  the  proportion  of  the  stockholder's  liability  for 
the  corporate  indebtedness  shall  be  the  same  as  the 
proportion  of  his  shares  to  the  whole  number  of 
shares,  it  is  necessary  to  state  in  the  complaint  the 
proportion  which  the  stock  owned  by  defendant 
at  the  time  the  debt  sued  for  was  incurred  bean 
to  the  whole  subscribed  stock  at  the  same  time,  or  to 
state  facts  from  which  such  proportion  ean  be 
deduced." 

[$  1749]  ccc.  Nonpayment.  Where  the  lia- 
bility sought  to  be  enforced  is  a  subscription  lia- 
bility, or  a  statutory  one  arising  only  in  the  event 
of  defendant's  stock  not  being  fully  paid  for,  it 

eomery,  116  Cal.  »80,  47  P  108;  Wino- 
na Wagon  Co.  v.  Bull,  108  Cal.  1,  40  P 
1077:  Freeland  v.  McCuUottSh,  1  Den. 
(N.  T.)   414,   43  AmD  686. 

63.  Hyman  v.  Coleman,  82  Cal.  660, 
23  P  62,  16  AmSR  178. 

54.  Sherman  v.  Smith,  20  III.  S60; 
Chambers  v.  Lewis,  28  N.  Y.  454;  Butt 
▼.  Cameron,  68  Barb.  (N.  T.)  642; 
Blalr  V.  Kingston  Mfg.  Co.,  23  Fa. 
Dist.  1091.  But  see  Rowell  v.  Jan- 
vrin,  161  N.  T.  60,  46  NE  398  (holding 
that  a  complaint  not  stating  the 
amount  of  stock  that  defendant  held 
In  the  company,  but  stating  that  de- 
fendant was  a  stockholder  at  the 
time  plaintiffs  debt  was  contracted, 
and  continued  to  be  down  to  a  time 
within  two  years  prior  to  the  com- 
mencement of  the  action,  sufUciently 
alleged  that  during  those  times  he 
held  at  least  one  share  of  the  stock, 
and  that  the  complaint,  although  open 
to  an  objection  by  motion  for  Indefl- 
nlteness  and  uncertainty,  was  suffi- 
cient to  give  plaintiff  a  standing  at 
the  trial  or  to  defeat  a  demurrer). 

58.  Thomas  v.  Wentworth  Hotel 
Co.,  158  Cal.  2T6,  110  P  942,  139  AmSR 
120;  Roebllng's  Sons  Co.  v.  Butler, 
112  Cal.  677,  46  P  6;  Bldwell  v.  Bab- 
cock,  87  Cal.  29,  25  P  752;  Andrews  v. 
Qwinnett  Mfg.  Co.,  60  Ga.  637. 

[a]  Total  sabsoTiptloB. — (1)  An 
averment  of  the  whole  number  of 
shares  of  stock  of  the  corporation 
which  have  been  subscribed  Is  essen- 
tial to  a  statement  of  a  cause  of  ao- 
tlon.  Thomas  v.  Wentworth  Hotel  Co., 
168  Cal.  275,  110  P  942,  139  AmSR 
120;  Roebllng's  Sons  Co.  v.  Butler,  112 
Cal.  677,  46  P  6;  San  Francisco  Com- 
mercial Agency  v.  Miller,  4  Cal.  A. 
291,  87  P  630.  (2)  '-Without  it  there 
Is  no  showing  of  one  of  the  elements 
necessary  for  the  computation  of  the 
'proportion'  of  the  debt  tor  which  the 
defendant  Is  liable."  Thomas  v. 
Wentworth  Hotel  Co.,  168  Cal.  276. 
110  P  942,  139  AmSR  120.  (3)  Where 
several  debts  of  the  corporation  are 
sought  to  be  enforced  against  a  stock- 
holder, it  Is  necessary  to  aver  such 
facts  as  will  show  the  whole  number 
of  shares  of  "the  subscribed  capital 
stock"  existing  Immediately  before 
and  at  the  time  each  debt  sued  for 
was  contracted  or  Incurred.  Bldwell 
V.  Babcock,  87  Cal.  29,  25  P  752.  (4) 
The  word  "outstanding"  can  hardly 
be  said  to  be  the  equivalent  of  the 
word  "subscribed"  and  Its  use  in  a 
pleading  is  not  to  be  commended. 
However,  there  is  some  basis  for  the 
contention  that  as  apnlled  to  shares 
of  stock  It  may  bear  the  same  mean- 
ing. Hence,  where  there  Is  an  aver- 
ment of  the  total  number  of  shares  or 
capital  stock  outstanding,  there  Is  not 
a  failure  to  allesre  a  necessary  fact, 
but  rather  an  imperfect  or  ambleruous 
averment.  Thomas  v.  Wentworth  Ho- 
tel Co.,  168  Cal.   276,  110   P  942.  139 


must  be  averred  that  there  is  an  amount  of  the  sub- 
scription still  unpaid,  and  the  omission  of  such  an 
averment  is  a  fatal  defect;"  but  it  seems  that  there 
need  be  no  allegation  that  a  demand  for  the  sub- 
scription or  a  call  thereon  has  ever  been  made  by 
the  corporate  officers  or  otherwise  upon  defendants, 
for  the  sums  respectively  subscribed  by  them  and 
alleged  not  to  have  been  paid.°'  Some  courts  hold 
that  is  sufBoient  to  allege  that  defendant  is  the 
holder  of  shares  which  have  never  been  paid  up," 
without  alleging  that  he  subscribed  for  the  stock, 
or  expressly  agreed  to  pay  the  par  of  his  holdings," 
as  circumstances  excusing  him  from  liability  to 
respond  should  be  set  forth  by  lmn;*<*  but  other 
eonrts  require  more  particularity  of  averment.*^ 
Various  legations  have  been  held  sufficient"  or 
insufficient.**  Where  defendant  is  liable  on  his 
unpaid  subscription  and  also  for  an  amount  equal 
to  his  stock,  plaintiff  is  not  required  to  plead  defen- 
dant's indebtedness  to  the  corporation  in  order  to 
anticipate  a  defense  that  the  corporation  is  indebt- 


AmSR  120.  (6)  An  allegation  that 
there  were  Bubacrlbed,  issued,  and 
outstanding  a  speclfled  number  of 
shares,  and  no  more,  of  the  oapltal 
stock  of  the  company,  is  sufficient  In 
the  absence  of  a  special  demurrer  for 
ambiguity  and  uncertainty.  Hanson 
V.  Sherman,  26  Cal.  A.  169,  143  P  7t. 
(6)  However,  an  allegation  of  the 
total  number  of  shares  "Issued"  Is 
not  equivalent  to  an  allegation  that 
only  that  number  of  shares  were 
"subscribed,"  and  the  complaint  is, 
therefore,  fatally  defective.  "The 
averment  in  question  might  be  abso- 
lutely true,  and  yet  the  remaining 
number  of  shares  might  have  been 
subscribed  by  one  or  more  persons  not 
made  defendants  In  this  action.  .  .  . 
The  averment  that  stock  has  been 
issued  amounts  to  no  more  than  a 
statement  that  the  stock  certificates 
have  issued.  Tulare  Sav.  Bank  v. 
Talbot,  131  Cal.  46,  68  P  172.  And  It 
la  a  matter  of  common  knowledge 
that  stock  is  invariably  subscribed 
for  before  it  Is  issued.''  San  Fran- 
cisco Commercial  Agency  v.  Miller, 
4  Cal.  A.  291,  87  P  630. 

SS,  111.— Wright  v.  Fitzgerald,  90 
III.  A.  118. 

Ind. — Toner  v.  Fulkerson,  12S  Ind. 
224,  26  NE  218;  Wheeler  v.  Thayer, 
121  Ind.  64,  22  NB  972. 

Md.— Weber  v.  Picker,  47  Md.  196. 

Mass. — ^American  Spirits  Mfg.  Co. 
v.  BIdridge.  209  Mass.  590.  96  NB  942. 

Mo. — Blanke  v.  St.  Louis  Sonora 
Gold,  etc.,  MIn.  Co.,  36  Mo.  A.  186. 

But  see  Lazard  Freres  v.   Phette- 

f)lace,  26  R  I.  568,  69  A  981  (constru- 
ng  the  statutes  in  question  to  give  a 
right  of  action  to  creditors  when 
the  capital  stock  has  not  been  paid 
In  and  a  certlflOAte  filed,  and  not  to 
require  plalntifC  to  negative  a  limi- 
tation of  liability  of  an  Individual 
who  has  paid  the  par  value  of  his 
shares). 

57.  Holmes  V.  Sherwood,  16  Fed. 
72fV.  3  McCrary  405;  Turnbull  v.  Pom- 
eroy  Salt  Co..  11  Oh.  Dec.  (Reprint) 
19,  24  ClncLBul  133:  Adamant  Mfg. 
Co.  V.  Wallace,  16  Wash.  614,  48  P 
415  [dist  Elderkin  v.  Peterson,  8 
Wash.  674,  36  P  1089,  which  was  an 
action  by  a  receiver  against  a  stock- 
holder]. But  see  Robertson  v.  Sibley, 
10  Minn.  323  (holding  that,  where  ths 
terms  of  the  contract  on  the  part  of 
the  stockholders  were  to  pay  the 
amount  when  called  upon  by  the 
company  in  Installments  not  exceed- 
ing ten  per  cent,  each  upon  thirty 
days'  notice,  a  complaint  In  an  action 
not  by  a  creditor  but  by  a  sheriff 
whose  rights  aealnst  the  ptockholder 
are  no  greater  than  those  of  the  com- 
pany, not  alleering  a  call  for  any  in- 
stallment or  for  any  amount  either 
upon  the  whole  stock  or  upon  defend- 
ant individually,  but  averring  that  no 
call  had  been  made,  and  alleging  no 


default,  except  that  defendant  had 
not  paid  to  exceed  Ave  per  cent  of 
the  amount  subscribed  for  by  bim, 
does  not  state  facts  sufflclei-t  to  con- 
stitute a  cause  of  action). 

[a]  Wliere  stoiOdioiaers  are  liable 
to  tns  fnll  unoimt  of  thoir  unpaid 
subscriptions  to  the  capital  stock  of 
the  corporation,  and  so  much  is  neces- 
sary to  pay  the  claims  represented  by 
the  complainants  In  the  suit,  the  bill 
need  not  show  that  a  previous  assess- 
ment has  been  made  upon  the  stock- 
holders. Holmes  V.  Sherwood,  16 
Fed.  725,  3  McCrary  405. 

58.  Atlantic  Trust  Co.  v.  Osgood. 
116  Fed.  1019.  And  see  Ryan  v. 
Jacques,  103  Cal.  280,  37  P  186  (hold- 
ing sufficient  an  averment  that  de- 
fendants had  paid  only  a  certain  sum 
on  the  shares  of  stock  held  and 
owned  by  them  and  are  liable  for  the 
balance  due). 

8S.  Atlantic  Trust  Co.  v.  Osgood, 
116  Fed.  1019. 

00.  Republic  Iron,  etc.,  Co.  v.  Carl- 
ton, 189  Fed.  126;  Atlantic  Trust  Cte. 
v.  Osgood,   116  Fed.  1019. 

61.     See  cases  infra  this  note. 

[a]  Xalne  statute. — Under  Rev. 
St.  c  46  {(  46,  47,  a  creditor  seeking 
to   enforce   the   liability   of   a   delin- 

?uent  stockholder  must  show  that  de- 
endant  subscribed  for,  or  agreed  to 
take,  stock  in  the  corporation,  and 
has  not  paid  for  it  as  payment  is  de- 
fined by  f  45  of  the  same  statute. 
Grlndle  v.  Stone,  78  Me.  176,  S  A  183. 

[b]  Inmifflolent  avnn»Bt».    AUe- 

fatlons  in  a  petition  seeking  to  en- 
orce  a  liability  for  unpaid  stock  un- 
der Rev.  St.  III.  c  32  j  8.  that  defend- 
ants have  not  paid  for  their  shares 
their  full  par  value,  do  not  show  that 
they  are  liable  to  pay  anything  fur- 
ther to  the  corporation  or  its  credi- 
tors, because  such  allegations  are 
consistent  with  the  idea  that  they 
have  purchased  the  shares  in  open 
markeL  of  other  holders  of  them,  at 
less  than  their  par  value,  they  being 
fully  paid  to  the  corporation.  Blanke 
V.  St.  Louls-Sonora  Oold,  etc,  Mln. 
Co.,   36  Mo.  A.  186. 

ea.  Ford  V.  CThase,  118  App.  Dlv. 
605,  103  NTS  30  [aff  189  N.  T.  504 
mem,  81  NB  1164  mem);  Bair  v.  Wil- 
son, IS  Pa.  Super.  131. 

Ua]  JiT«nn«nt  on  Information  ebA 
lef, — ^An  allegation  that  "as  plain- 
tiff la  Informed  and  verily  believes, 
only  a  small  portion  of  said  stock  has 
been  paid  up,"  is  a  sufficient  allega- 
tion that  the  capital  stock  has  not 
been  naid  In  full.  Woodard  v.  Hol- 
land Medicine  Co.,  21   NTCivProc  23. 

63.  Davis  V.  McMillan,  IS  Ind.  A. 
424,  41  NE  851.  And  see  cases  infn 
this  note. 

[a]  Thus  (Da  complaint  Is  de- 
murrable where  It  Is  susceptible  of 
no  other  construction  than  that  there 
was   no  consideration   for  the  stodc 


For  later  cases,  drrelopments  and  chMitrMl  in  the  law  see  cumulative  Annotations,  same  title. 
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ed  to  defendant**  An  avermenlr  that  the  company 
is  withont  any  property  other  than  the  double  lia- 
bility of  its  stockholders  amonnts  to  an  averment 
that  there  are  no  unpaid  stock  subscriptions.** 

Stock  irayable  In  oftsh  or  otherwise.  A  com- 
plaint which  otherwise  brings  the  case  within  the 
statute  imposing  liability  is  not  defectixe  for  failing 
to  state  whether  defendant's  stock  -was  issued  for 
cash  or  for  property,  where  the  provision  authoriz- 
ing a  corporation  in  certain  instances  to  issue  stock 
in  payment  of  property  purchased  is  contained  in  an 
amendment,  and  hence,  is  in  the  nature  of  a  proviso 
rather  than  an  exception  contained  in  the  enacting 
clause.**  If  the  stock  was  in  fact  issued  for  proper- 
ty, the  rule  obtaining  in  the  particular  jurisdiction 
as  to  whether  actual  fraud  is  necessary,  or  whether 
a  mere  overvaluation  is  sufiBcient,  to  impose  lia- 
bility*' must  be  followed  by  plaintiff  in  framing 
his  pleading.**  In  some  jurisdictions  a  charge  of 
actual  fraud  must  be  made,**   but  in  other  juris- 


dictions this  is  not  necessary,*"  although  of  eonrse 
■a  cause  of  action  must  be  stated.'^ 

Knowledge  or  notice  or  lack  thereof.    Plaintiff 
'need  not  allege  that  when  he  extended  credit  he 
believed  that  defendant's  stock  had  been  paid  for, 
or  was  without  knowledge  that  it  had  not.'*    Also, 
i  where  capital  stock  may  be  paid  for  otherwise  than 
[in  cash,  complainant  need  not  aver  that  he  became  - 
a  creditor  of  the  corporation  in  ignorance  of  the 
fact  that  cash  had  not  been  paid  for  the  stock.'* 
But  where  defendant  is  a  transferee  rather  than  an 
original  subscriber,  it  must  be  alleged  that  he  pur- 
chased with  notice  of  the  fraud  charged  or  that  he 
is  not  a  holder  in  good  faith  or  for  value.'* 
,     [5  1750]     (hh)     Frand.    It    is    not    ordinarily 
'necessary  for  a  creditor  seeking  to  enforce  the  lia- 
bility of  stockholders  on  their  unpaid  subscriptions 
to  charge  fraud."  Even  where  the  basis  of  the  lia- 
bility of  stockholders  to  the  creditors  for  unpaid 
subscriptions  is  fraud,  it  is  fraud  in  law  or  con- 


so  that  the  transfer  was  void  under 
Const,  art  12  1 11  and  Civ.  Code  ?  359 
declarlns  void  stock  issues  not  for 
money,  labor,  or  property.  J.  P. 
Lucey  Co.  v.  McMuflen,  (Cal.)  173  P 
1000.  (2)  In  an  action  by  a  creditor 
of  a  dissolved  corj>oration  against 
the  directors  and  stockholders,  in- 
cluding the  administratrix  of  a  de- 
ceased stockholder,  to  enforce  unpaid 
subscriptions,  the  failure  of  the  com- 
plaint to  allege  that  the  claim  was 
§  resented  agralnst  the  estate  of  the 
eceased  justified  the  dismissal  of 
the  action  as  asainst  the  administra- 
trix, so  far  as  it  soueht  a  recovery  of 
any  judgment  for  money  against  the 
estate.  Lewlsohn  v.  Stoddard  78 
Conn.  B75,  C3  A  621.  (3)  Where  a  re- 
ceiver of  an  Insolvent  corporation  su- 
ing to  recover  on  an  unpaid  stock 
suDscr'ptlon  alleges  that  the  contract 
of  subscription  obligates  the  sub- 
scribers to  pay  for  shares  of  stock 
as  assessments  are  made  and  pay- 
ments are  called  for  by  the  direotors, 
in  accordance  with  a  contract  of  a 
certain  date  between  a  named  party 
'  and  the  Incorporators,  such  contract, 
Inferentlally  operating  to  modify  the 
express  engagement  of  the  stock- 
holders, must  be  made  a  part  of  the 
complaint,  so  that  it  may  be  con- 
strued In  connection  with  the  sub- 
scription contract,  and  where  It  is 
not,  a  demurrer  to  the  complaint 
should  be  sustained.  Carnahan  v. 
Campbell,   168  Ind.  22fi.  €3  NE  384. 

[b]  Prior  Indebtedneai. — (1)  An 
allegation  that  the  stock  was  not 
fully  paid  for  at  some  prior  time,  as 
when  the  stock  was  Issued  (Graeber 
V.  Ehrgott,  182  App.  Dlv.  877,\189  NYS 
32),  (2)  or  when  the  debt  was  con- 
tracted (Dyer  v.  Drucker,  108  App. 
Dlv.  238,  95  NTS  749),  (3)  is  not  suffl- 
clent,  as  defendant'  may  since  have 
made  payment.  The  complaint  must 
show  that  something  was  due  from 
defendant  to  the  corporation  at  the 
time  judgment  was  recovered  and  an 
execution  Issued  and  returned  unsat- 
Lsfled.  Dyer  v.  Drucker,  108  App.  Dlv. 
238.  95  NTS  749. 

64.  Wheeler  v.  Millar,  »0  N.  T. 
353,  15  NYWklyDlg  513  [aff  24  Hun 
641,  12  NTWklyDlK  453]. 

65.  Irvine  v.  ElHott.  203  Fed.  82. 

66.  Rowell  V.  Janvrln,  151  N.  T,  60, 
46  NB  398.  Contra  Herbert  v.  Duryea. 
«7  Hun  288.  33  NTS  1031:  Rowell  v. 
Lambert,   66  Hun  4,  20  NTS  822. 

67.  See  supra  99  1487-1489. 

68.  See  cases  infra  notes  69-71. 

69.  Roebllng's  Sons  Co.  v.  Klnni- 
cutt,  248  Fed.  696  (Maine);  Coffln  v. 
Ransdell.  110  Ind.  417.  11  NE  20. 

[a]  iraoeasaxy  allwationa. — In 
pleading  fraud  under  what  is  known 
as  the  good  faith  rule,"  it  is  neces- 
sary to  charge  that  the  corporation 
'was  misled  or  overreached  by  defen- 
dant, as  to  the  situation  or  value  of 
the  property,  that  the  transaction  was 
merely  colorable,  ok  thnt.  it  was  a  de- 


vice to  absorb  the  capital  stock  of  the 
corporation  without  paying  what  was 
regarded  and  agreed  as  an  equivalent 
for  it.  Coffln  V.  Ransdell,  110  Ind. 
417.  11  NE  20. 

[b]  A  mar*  oonolvalon  Is  not  suffi- 
cient pleading  of  fraud.  Roebllng's 
Sons  Co.  v.  Kinnlcutt,  248  Fed.  598. 

iraoa8atl7  of  ■llastef  fMad  raaar- 
ally  see  infra  !  1750. 

70.  Northwestern  Mut,  L.  Ins.  Co. 
V.  Cotton  Exch.  Real-Est.  Co.,  46  Fed. 
22;  Kelly  v.  Clark.  21  Mont.  291,  53 
P  959,  69  AmSR  668,  42  L.RA  621; 
Frankfort  Farmers  Bank  v.  Gallaher, 
43  Mo.  A.  482;  Boynton  v.  Hatch,  47 
N.  T.  226.  See  Lea  v.  Iron  Belt  Mer- 
cantile Co.,  119  Ala.  271,  24  S  28 
(holding  that  no  charge  of  fraud  is 
necessary  other  than  such  as  is  in- 
ferable from  an  averment  that  defen- 
dant stockholders  conveyed  to  the 
corporation,  in  full  payment  of  one 
million  two  hundred  and  fifty  thou- 
sand dollars  of  stock,  real  estate  for 
which  they  had  just  paid  ninety  thou- 
sand dollars,  as  the  transfer  of  prop- 
erty in  payment  of  stock  at  a  value 
so  greatly  in  excess  of  its  real  value 
shows  upon  its  face  the  absence  of  a 
bona  fide  exercise  of  judgment  and 
discretion  in  making  the  valuation, 
and  Intentional  noncompliance  with 
the  requirements  that  the  property 
shall  be  taken  at  Its  money  value). 

71.  See  cases  infra  this  note. 

[a]  ZnanfloiaBt  allMratlims. — (1)  A 
petition  In  an  action  by  a  trustee  In 
bankruptcy  against  an  original  stock- 
holder to  recover  against  nim  on  the 
ground  that  stock  was  issued  to  him 
in  consideration  of  his  transfer  to 
the  corporation  of  his  Interest  In  a 
lease,  and  that,  as  the  lease  contained 
a  clause  against  assignment,  the  oor- 
poration  received  and  defendant  part- 
ed with  nothing  on  account  of  issu- 
ance of  the  stock,  falls  to  state  a  cause 
of  action  where  It  specifically  alleges 
that  the  lessor  consented  to  the  as- 
signment and  does  not  allege  that  it 
ever  withdrew  such  consent  or  took 
any  steps  looking  to  the  forfeiture  of 
the  lease.  Chilson  v.  Cavanagh,  (Okl.) 
160  P  601.  (2)  In  an  action  by  the 
receiver  of  a  railroad  company  to 
recover  from  defendants  the  par  val- 
ue of  stock  held  by  them.  It  was  al- 
leged that  a  contract  for  the  construc- 
tion of  the  railroad  was  entered  Into; 
that  It  was  agreed  that  on  perform- 
ance the  company  would  deliver  to 
the  contractor  all  its  bonds  and  an 
agreed  amount  of  stock;  that  the  con- 
tract was  performed,  and  that 
directors  authorized  the  delivery  of 
the  bonds  and  stock  In  accordance 
with  the  agreement;  that  the  contrac- 
tor was  a  mere  dummy,  and  acted  by 
direction  of  defendants;  that  the  con- 
tract was  not  performed;  that  the 
bonds  and  stock  were  Issued  to  de- 
fendants through  him;  and  that  de- 
fendants did  not  pay  for  the  stock 
any  sum  whatever.    These  allegations 


were  held  InsufBdent  to  show  a  lia- 
bility for  the  par  value  of  the  stock 
by  defendants,  it  not  appearing  that 
any  stock  was  issued  otherwise  than 
In  payment  for  work  or  property,  ori 
that  the  company  did  not  receive  the 
full  or  par  value  of  the  stock  deliv- 
ered. Bostwlck  V.  Toung,  194  N.  T. 
516,  87  NE  1116  taff  118  App.  Dlv. 
490,  103  NYS  607}. 

■afflolanoy  of  aUarattona  to  admit 
proof  of  fnnd  or  ovarvalmtioa  seo' 
Infra  !  1772. 

7B.  Hospes  v.  Northwestern  Mfg., 
etc,  Co^  48  Minn.  174.  60  NW  1117, 
31  AmSR  637,  16  LRA  470. 

[a]  Baaaons  for  ml*. — "Inasmuch 
as  the  capital  of  a  corporation  Is  the 
basis  of  its  credit,  its  financial  stand- 
ing and  reputation  in  the  community 
has  Its  bource  tn,  and  Is  founded  upon, 
the  amount  of  its  professed  and  sup- 
posed capital,  ana  every  one  who 
deals  with  it  does  so  upon  the  faith  of 
that  standing  and  reputation,  al- 
though, as  a  matter  of  fact,  he  may 
have  no  personal  knowledge  of  the 
amount  of  Its  professed  capital,  and 
In  a  majority  of  cases  knows  noth- 
ing about  the  shares  of  stock  held  by 
any  particular  stockholder,  or,  if  so, 
what  was  paid  for  them.  Hence,  in  a 
suit  by  such  creditor  against  the  hold- 
ers of  'bonus'  stock,  he  could  not 
truthfully  allege,  and  could  not  afllr-: 
matlvely  prove,  that  he  believed  that 
the  defendants  stock. had  been  paid' 
for,  and  that  he  gave  the  corporation! 
credit  on  the  faith  of  it,  although,  as, 
a  matter  of  fact,  he  actually  gave  the, 
credit  oa  the  faith  of  the  nnanclali 
standing  of  the  corporation,  which! 
was  based  upon  Its  apparent  and  pro- 
fessed amount  of  capital.  The  mis- 
representation as  to  the  amount  of 
capital  would  operate  as  a  fraud  on 
such  a  creditor  as  fully  and  effec- 
tually as  If  he  had  personal  knowl- 
edge of  the  existence  of  the  defen- 
dants' stock,  and  believed  it  to  have 
been  paid  for  when  he  gave  the  credit. 
For  this  reason  among  others,  we 
think  that  all  that  Is  necessary  to  al- 
lege or  prove  In  that  regard  Is  that 
the  plaintiff  Is  a  subsequent  creditor: 
and  that,  if  the  fact  was  that  he  dealt 
with  the  corporation  with  knowledge 
of  the  arrangement  by  which  the 
'bonus'  stock  was  Issued,  this  Is  a 
matter  of  defense."  Hospes  v.  North- 
western Mfg.,  etc.,  Co.,  48  Minn.  174, 
198,  60  NW  1117,  31  AmSR  687,  15 
LRA  470. 

73.  Northwestern  Mut.  L.  Ins.  Cto. 
V.  Cotton  Exoh.  Real  Eat.  Co.,  46  Fed. 
22;  Gogebic  Tnv.  Co.  v.  Iron  Chief 
Mln.  Co..  78  Wis.  427,  47  NW  726,  2S 
AmSR  417. 

74.  Feehan  v.  Kendrick,  (Ida.)  179, 
P  507;  Finletter  v.  Appleton,  195  Pa. 
349,    46    A    1063. 

75.  Shields  v.  Hobart,  172  Mo.  491, 
72   SW  669   96  AmSR  529. 

mole  wher*  stock  la  laanaa  tea^ 
nroparty  see  supra  }  J.749.  , 
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structive  fraud  rather  than  actual  fraud.'*  There- 
fore it  is  not  necessary  for  the  creditors  to  plead 
the  usual  elements  of  actual  fraud,''  such  as 
reliance  u|>on  the  representation.'^  A  petition 
against  the  members  of  an  insolvent  corporation 
which  alleges,  among  other  things,-  that  plaintiff 
contracted  on  the  faith  of  the  company's  being  sol- 
vent, as  its  articles  of  association  warranted  in  that 
respect,  states  a  cause  of  action  supporting  a  judg- 
ment for  plaintiff." 

[$  1751]  (U)  Stockholdsrs  Not  Hade  Parties. 
A  bill  or  declaration  against  an  individual  stock- 
holder alone  need  not  contain  an  averment  that  there 
are  no  other  stockholders  within  the  jurisdiction,^" 
nor  is  it  defective  because  it  does  not  join  other 
stockholders  who  acquired  stock  at  less  than  par 
where  it  does  not  disclose  that  such  stockholders 
are  within  th^  jurisdiction  of  the  eourt."^  An  alle- 
gation that  some  of  the  stockholders  are  dead,  that 
their  estates  a^e  unrepresented,  that  others  are 
corporations  which  are  defunct,  and  that  others  arc 
beyond  the  jurisdiction  of  the  court,  sets  forth  a 
sufficient  reason  for  omitting  them  from  the  suit 
as  parties  defendant.**  In  alleging  forfeiture  of 
their  stock  as  an  excuse  for  not  making  certain 
stockholders  parties,  it  is  not  necessary  to  plead 
evidentiary  facts  leading  up  to  the  resolution  de- 
claring the  stock  forfeited.^* 

[$1752]  (ji)  Jurisdiction.  A  general  code 
provision  that  it  shall  not  be  necessary  to  aver  that 
the  cause  of  action  arose  or  that  the  matter  is  with- 
in the  jprisdiction  of  the  court  is  applicable  to  a 
statutory  notice  for  a  motion  for  judgment  which 
takes  the  place  of  a  writ  and  declaration.*^ 

[$  1753]  (kk)  Transactions  before  Organiza- 
tion. Where  the  action  is  brought  under  a  statute 
making  members  of  the  company  liable  for  debts 
contracted  prior  to  final  organization,  it  is  necessary 
for  the  allegations  to  bring  the  ease  within  the 
statute,**  but  where  the  statute  merely  continues 
rather  than  creates  the  liability  of  the  incorpora- 
tors as  partners,  it  is  not  necessary  to  all^e  that 
defendants  attempted  to  organize  a  corporation  but 
failed  to  comply  with  the  statuliory  requirements.** 

[i  1754]  (11)  Withdrawal  or  Misappropriation 
of  Assets.  Where  it  is  sought  to  charge  defendant 
stockholders  with  liability  on  the  gpround  that  they 
have  withdrawn,  divided,  or  misappropriated  corpo- 
rate assets,  or  a  portion  of  the  capital  stock,  sufiS- 

78.     See  supra  {   1481. 

77.  Randall  Printing  Co.  v.  Sant- 
tas  Mineral  Water  Co.,  120  Minn.  268, 
189  NW  608,  43  LRANS  706. 

78.  Randall  Printing  Co.  T.  Sanl- 
taa  Mineral  Water  Co.,  120  Minn.  268, 
139   NW  606.  4S   LRANS  706. 

7».  Hyatt  v.  Van  Riper,  106  Mo. 
A    664,    78    SW    1043. 

80.  McVickar  v.  Jones,  70  Fed.  764 
(so  holding-.  In  an  action  to  enforce 
a  liability  outside  of  the  state  whose 
laws  created  it,  on  the  ground  that 
the  procedure  should  be  conformed, 
so  far  as  may  be,  to  the  law  of  the 
state  which  created  the  liability 
rather  than  to  the  law  of  the  forum). 

81.  Brie  Second  Nat.  Bank  v. 
Georger,  246  Fed.  617. 

83.  Wheatley  v.  Olover,  125  Oa. 
710,  64   SE  626. 

83.  Ford  v.  Chase,  118  App.  Dlv. 
605.  103  NTS  30  [art  189  N.  T.  604 
mem,   81  NB  1164  mem]. 

M.  Reed  v.  Gold,  102  Va.  37,  46 
SB  868. 

[a]  a«Dn<|liMitl7  a  demurrer  to 
the  notice  on  the  ground  that  It  does 
not  aver  that  defendants  reside  in  the 
county  is  properly  overruled.  Reed 
v.  Oold,  102  Va.  37,   45   SE  868. 


8S.  Blanchard  v.  Kaull,  44  Cal. 
440.  And  see  Walters  v.  Porter,  3  Qa. 
A  78,  E9  SE  462  (holding  the  allega- 
tions In  guestlon  sufficient  to  present 
a  case  of  liability  under  a  code  pro- 
vision which  declares  that  "persons 
who  organize  a  comi>any  and  trans- 
act business  in  Its  name  before  the 
minimum  capital  stock  has  been  sub- 
scribed for  are  liable  to  creditors  to 
make  good  the  minimum  capital 
stock   with    interest"). 

Se.  Wlndeld  v.  Trultt,  71  Fla.  38, 
70  S  776. 

87.  TT.  S.  V.  Globe«Work8,  7  Fed. 
630;  Martin  v.  Pitch,  66  Ind.  216. 

[a]  Oomplalst  bald  t*  Btats  a 
o«ns«  of  aoUoiL  for  at  least  a  techni- 
cal conversion.  HcKuatck  v.  Sey- 
mour, 48  Minn.  172,  60  NW  1116 


tbi    AvMBiaBts    luld    nilBotontly 
i«oUe  as  to  the  time  of  the  mlsap- 


proprlatlon.  Bills  v.  Pullman,  95  Ga. 
446,  22  SB  668. 

88.  Bills  V.  Pullman,  96  Oa.  446, 
22  SB  668. 

88.  Peck  V.  No«e,  164  Cal.  361,  97  P 
866;  Wlgton  v.  Kenney,  51  App.  Div. 
216.  64  NTS  924;  Randall  v.  Have- 
meyer,  49  N.  Y.  Super.  520;  Moore  v. 


cient  averments  of  facts  constituting  a  cause  of  ac- 
tion must  be  made;*'  but  where  a  misappropriation 
is  charged,  it  is  not  necessary  to  set  up  distinct  acts 
of  actual  fraud.*" 

[$  1755]  (b)  Flea  or  Answer — aa.  InO«neraL 
The  plea  or  ^oswer  must  contain  proper  denials  of 
the  facts  alleged  by  plaintiff  or  allege  facts  con- 
stituting a  defense.**  It  must  be  definite  and  cer- 
tain** in  all  averments  that  are  materfal  and  essen- 
tial to  the  right  of  defense,"-  and  must  not  contain 
matters  of  evidence.*^  It  is  not  the  office  of  an 
answer  to  bring  in  other  persons  as  parties  and  ask 
affirmative  relief  against  them.**  Where  defendant 
stockholder  wishes  to  divide  his  defense  into  sev- 
eral parts  as  applied  to  several  holdings  of  stock, 
he  should  either  unite  his  partial  defenses  into 
one  and  state  it  a^  a  complete  defense  to  a  part  of 
the  cause  of  action  with  severed  statements  as  to  the 
acquisition  of  the  stock  or  else  he  should  specify 
that  each  acquisition  of  stock  is  an  answer  to  a 
particular  portion  of  the  complaint  represented  by 
the  portion  of  the  stock  referred  to.** 

[$  1756]  bb.  FarticnUur  Fleas— (aa)  NU  Deb- 
it. Nil  debit  is  a  proper  plea  to  a  complaint  in 
debt  brought  by  a  judgment  creditor  of  a  corpwra- 
tion  to  enforce  his  right  against  a  stockholder." 

[5  1757]  (bb)  Non  Est  Factum.  Where  th<> 
action  is  for  an  unpaid  subscription,  an  allegation 
that  defendant  was  a  subscriber  to  the  stock  must 
be  met  with  a  clear  explicit  denial  thereof  by  means 
of  a  plea  of  non  eat  factum.** 

[i  1758]  (cc)  Nnl  Tiel  Record.  Where  the 
declaration  sets  out  a  judgment  against  the  corpora- 
tion, not  as  the  ground  of  recovery,  but  merely  as 
inducement  to  the  action,  a  plea  of  nnl  tiel  record 
is  not  proper.*'  i 

[i  1759]  (dd)  Flea  in  Abatement.**  In  a  suit 
against  stockholders  by  the  assignee  of  a  judgment 
against  the  corporation,  a  plea  that  the  assignment 
was  fictitious  is  properly  termed  a  "plea  in  abate- 
ment. "••  However,  a  plea  in  abatement  is  wholly 
inadequate  as  a  means  of  asserting  the  equitable 
rights  of  other  creditors  and  the  liability  of  other 
stockholders.^ 

[$  1760]  ce.  Allegations  of  Farticolar  Matters 
— (aa)  Existence  or  Nonexistence  of  Ooiporation. 
Where  the  complaint  charges  a  partnership  liability 
because  of  defective  incorporation,  the  stockholder 
may  deny  that  the  company  was  unincorporated, 

St.  Paul  Ie«  Co.,  69  Minn.  28,  60  NW 
816. 

AdailsaloiM  fey  f  aUnx*  to  d«nr  see 
Infra  I  1772. 

SafwiSM  see  supra  St  171S-1722. 

80.  Lane  v.  Morris,  8  Ga.  468; 
Klpp  V.  Bell,  86  111.  577;  Hardman  v. 
Cincinnati,  etc.,  R.  Co.,  9  Oh.  Dec. 
(Reprint)  678,  15  CincLBul  164: 
Kramer  v.  Hamsher,  63  Pa.  Super. 
211. 

91.     Klpp  V.  Bell,  86  ni.  577. 

98.  Hardman  t.  Cincinnati,  etc^ 
R.  Co..  9  Oh.  Doc.  (Reprint)  678,  15 
CincLBul   164. 

93,  Rubsell  ▼.  Easterbrook.  71 
Conn.  50,  40  A  906.  

Ozosa  ooBMlatat  or  eroaa  patttun 
see  infra  I  1768. 

94.  French  v.  Busch,  189  Fed.  480. 
9B.     Blsbree  v.  Burt,  24  R.   I.  322. 

53    A    60. 

88.  Howard  v.  Glenn,  86  (}a.  238, 
11  SE  610,  21  AmSR  156. 

97.  Thornton  T.  Lane.  11  Ga.  45t. 

98.  Aa  mod*  of  o«JM«ac  to  d«f  m* 
of  parttoa  see  supra  {  17367 

99.  Saylor  ▼.  Commonwealth  Tot., 
0tC„  Co.,  38  Or.  804,  62  P  668. 

1.  Glens  Falls  Nat  Bank  v.  Cram- 
ton,  72  Fed.  784. 
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and  aver  an  incorporation.'  Bnf  wben  plaintiff  is  a 
judgment  creditor  of  the  corporation,  a  plea  that 
the  corporation  was  never  organized  and  that  no 
by-laws  had  ever  been  adopted  is  bad.* 

[i  1761]  (bb)  Solvency  of  Corporation  and 
Existence  of  Assets.  A  plea  or  answer  alleging  that 
the  corporation  was  not  insolvent  at  the  time  the 
action  was  brought,  and  that  it  had  property  and 
assets  which  had  not  been  exhausted,  should  specify 
the  property.*  A  denial  of  the  insolvency  of  the 
corporation,  set  up  and  sustained  by  some  of  the 
stockholders,  inures  to  the  benefit  of  those  who  do 
not  answer.* 

[$  1762]  (cc)  AdoQnate  Remsd^  at  Law. 
Where  a  proceeding  is  brought  in  equity  to  enforce 
the  equitable  or  subscription  liability  of  a  stock- 
holder, an  objection  that  the  creditor  has  an  ade- 
quate remedy  at  law  must  be  pleaded,  and  cannot 
be  raised  at  a  later  stage  of  the  case.^ 

[(  1763]  (dd)  Ovnerahip  or  Nonpvnership  of 
StocK.  While  it  is  held  that  an  allegation  in  the 
answer  that  defendant  "is  not,  and  never  was,  a 
stockholder"  in  the  corporation  is  surplusage,  as 
it  is  necessary  to  a  recovery  that  plaintiff  allege 
and  prove  defendant's  ownership  of  the  stoek,^ 
other  authorities  hold  that  it  is  both  necessary'  and 
sufficient^  for  a  defendant  who  claims  that  he  is  not 
or  was  not  a  stockholder  to  make  an  express  aver- 
ment of  the  fact.  If  defendant  relies  on  a  forfeiture 
of  his  stock,  his  answer  must  contain  proper  aver- 
ments of  a  forfeiture  or  cancellation  according  to 
law.'<*  When  the  answer  states  that  there  are  stock- 
holders who  have  not  been  made  parties  or  paid 
their  subscriptions,  it  should  disclose  their  names  ;^' 
but  an  answer  which  states  that  defendant  sold 
and  transferred  his  stock  in  the  corporation  before 
the  cause  of  action  in  favot  of  plaintiff  arose  and 
that  he  has  not  since  been  a  stockholder  need  not 
set  out  the  particulars  of  the  sale  nor  the  name  of 
the  transferee.^* 

Number  of  shares.  In  connection  with  other 
averments,  an  alleg^ation  by  defendant  of  a  reduc- 
tion of  the  capital  stock  of  the  corporation  may  be 
proper  as  bearing  on  the  number  of  shares  which 
forms  the  basis  of  his  responsibility.'' 

[$  1764]  (ee)  Frand  and  Estoppel.  Where 
defendant  relies  on  fraud  in  obtaining  his  sub- 
scription, he  must  make  the  usual  allegations  of 
fraud.**  Likewise  where  he  wishes  to  plead  equitable 
estoppel  arisinir  from  facts  connected  wit^  the 
incurring  of  the  corporate  indebtedness  in»ques- 
tion,  he  must  plead  facts  showing  a^  the  elements 


of  such  estoppel.*'' 

[(  1765]  (ff)  Payment.  Where  the  answer 
avers  payment  of  the  corporate  indebtedness,  it  is 
unnecessary  to  allege  the  medium  of  payment,** 
the  precise  date,*'  or  the  names  of  the  persons  to 
whom  payments  were  made.**  But  an  answer  that 
the  creditor  filed  his  claim,  and  asserted  a  lien  in 
another  case,  without  averring  its  payment  or  al- 
lowance, is  demurrable.*'  Where  the  suit  is  to 
compel  payment  of  defendant's  subscription,  a  gen- 
eral averment  in  his  answer  that  he  has  paid  the 
whole  amount  of  his  subscription^"  before  plaintiff's 
debt  was  contracted**  is  sufficient.  And,  where  he 
is  relieved  from  liability  by  statute  in  cases  where 
stock  was  issued  to  him  in  payment  of  property 
purchased  by  the  corporation,  he  may  properly 
admit  that  he  is  a  stockholder  and  then  plead  that 
the  stock  was  issued  to  him  for  property.**  An 
allegation  that  defendant  had  paid  for  a  part  of  the 
stock  by  a  conveyance  of  certain  real  estate,  and 
that  this  was  a  fair  and  reasonable  consideration 
therefor,  states  a  sufficient  defense  pro  tanto.** 
Where  it  is  sought  to  enforce  a  statutory  double 
liability,  a  plea  that  defendant  fully  paid  all  the 
capital  stock  subscribed  for  by  him,  and  also  that 
he  has  paid  to  the  creditors  an  amount  of  money 
equal  to  his  stock,  does  not  set  up  two  grounds  of 
defense,  and  is  good.**  However,  a  plea  that  defend- 
ant has,  since  the  commencement  of  suit  against 
him,  paid  to  other  judgment  creditors  of  the  corpo- 
ration, in  part  satisfaction  of  their  judgments,  the 
amount  of  his  statutory  liability,  is  bad,**  as  is 
also  a  plea  that  a  decree  provided  that,  if  the  stock- 
holders would  pay  a  certain  per  cent  of  their  sub- 
scriptions by  a  given  time,  it  would  be  sufficient  to 
satisfy  the  indebtedness  of  the  corporation,  but 
which  fails  to  allege  that  defendant  paid,  or  offered 
to  pay  that  per  cent.*" 

[$  1766]  (gg)  Notice  or  Lack  of  Notice.  An 
answer  which  alleges  that  defendants  subscribed 
for  their  stock  on  condition  that  they  should  not  be 
pereonally  liable  for  the  indebtedness  in  question 
is  insufficient,  where  the  claim  has  been  assigned 
and  it  is  not  alleged  that  the  assignee  had  actual 
notice  of  the  stock  subscription  contract  or  that  such 
contract  was  part  of  th^  articles  of  incorporation  so 
as  to  charge  him  with  constructive  notice.*'  Failure 
to  give  notice  before  suit,  to  the  stockholders  to  pay 
their  subscriptions,  coupled  with  an  offer  to  pay, 
should  be  raised  by  an  answer.*'  Also  a  defense 
that  defendant  stockholders  purchased  their  shares 
in  open  market  and  in  good  faith,  without  notice  that 


9.  Kaiser  v.  tiawrence  Sav.  Bank, 
5S  Iowa  104,  8  NW  772,  41  AmR  8B. 

3.  Weber  v.  Flckey,  47  Md.  198. 

4.  Lane  v.  Morris,  8  Oa.  468. 

5.  Fletcher  v.  Lonoke  Bank,  71  Ark. 
1,  «9  SW  680. 

e.  Shlckle  V.  Watts,  94  Ho.  410,  7 
SW  274;  Leucke  v.  Tredway,  46  Mo. 
A.  507. 

7.  Schlffer  v.  Columbia  College,  87 
Fed.  168. 

S.  Hardman  v.  Cincinnati,  etc.,  'R. 
Co.,  9  Oh.  Deo.  (Reprint)  B78,  14  CincL 
Bui  348. 

[a]  Xaraffloiant  allegmtlona.— (1) 
In  a  suit  to  enforce  the  Individual 
liability  of  stockholders,  where  plain- 
tiff sets  out  the  names  of  the  alleged 
stockholders  and  the  number  of 
shares  owned  by  each,  an  answer  al- 
leging that  defendant  never  had  any 
stock  in  such  corporation  in  his  pos- 
session, and  that  he  never  subscribed 
for  any  of  such  stock,  is  demurrable 
because  evasive;  defendant  may  have 
become  a  stockholder  by  transfer  of 
stock  from  an  existing  stockholder, 
or    otherwise,    without    having    had 


stock  In  his  possession,  or  subscribed 
for  it.  Hardman  v.  Cincinnati,  etc„  R. 
Co.,  9  Oh.  Dec.  (Reprint)  578  14  Cine 
LiBuI  346.  (2)  Also  a  defendant  who 
answers  that  he  has  no  knowledge  of 
the  facts  stated  In  the  petition,  and 
therefore  denies  each  and  every  alle- 
gation therein  contained,  may  be  re- 
quired on  motion  to  make  his  answer 
more  definite  and  certain,  by  stating 
whether  or  not  he  ever  was  a  stock- 
holder of  the  corporation.  Hardman 
V.  Cincinnati,  etc.,  R.  Co..  9  Oh.  Deo. 
(Reprint)    578,   14   ClncLBul    846. 

9.  Alston  V.  Brownell,  4  111.  A.  17. 

10.  Graves  v.  Denny,  16  Ga.  A.  718, 
84  SE:187, 

11.  Hardman  v.  Cincinnati,  etc„  R. 
Co.,  9  Oh.  Deo.  (Reprint)  678,  15  Cine 
LBul  184. 

12.  Dexter  v.  Kdmands,  89  Fed. 
467. 

13.  Randall 
Super.  520 

14.  Tanner 
26  KyL.  2191. 

[a]  ZBOWlade*  of  ttiMttj- — ^Hls 
plea  is  insufflclent  where  it  does  not 


V.  Havemeyer,  49  N.  T. 
v.  Nichols,  80  SW  226, 


state  that  the  person  making  the 
representation  knew  it  to  be  untrue. 
Tanner  v.  Nichols,  80  SW  226,  26  Kylj 
2191. 

16.  Moore  v..  St.  Paul  Ice  Co.,  6» 
Minn.  23,  80  NW  816. 

16.  Ennis  v.  Hogan,  47  Mo.  618. 

17.  Klpp  V.  Bell,  86  111.  577. 

18.  Klpp  V.  Bell,  86  III.  677. 

19.  Hardman  v.  Cincinnati,  etc.,  R. 
Co.,  9  Oh.  Dec.  (Reprint)  678,  16  Cino 
LBul  164. 

20.  American  Mirror,  etc.,  C!o.  v. 
Bulkley,  107  Mich.  447,  66  NW  291. 

31.    Strauss  v.  Helss,  48  Md.  292. 

as.  liewis  V.  Ryder,  18  AbbPr  (N. 
T.)  1. 

as.    French  v.  Busch,  189  Fed.  480. 

34.    Klpp  V.  Bell,  86  111.  577. 

36.    Cole  V.  Butler,  43  Me.  401. 

36.  Howard  v.  Glenn,  86  (3a.  288, 
11  SE  610,  21  AmSR  158. 

27.  Carnahan  v.  Campbell,  168  Ind. 
228,  63  NE  384. 

38.    Berry  v.  Rood,  168  Mo.  >16,  6T 
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any  amount  was  unpaid  thereon,  must  be  pleaded.*' 
U  1767]  (hh)  Liability  of  FlalntiiT  as  Stock- 
holder. An  answer  which  pleads  as  a  defense  to 
an  action  on  a  stockholder's  liability  that  plaintiff 
is  himself  a  stockholder  need  not  allege  that  plain- 
tiff's statutory  liability  has  not  been  discharged."* 
[i  1768]  (c)  Oonnterdaiin  and  Cross  Plead- 
ings. Where  defendant  seeks  aflSrmative  relief,  he 
may'^  and  should'*  file  a  cross  complaint  or  other 
pleading  of  this  nature  which  is  appropriate  in  the 
particular  action.  Conversely,  a  cross  bill  which 
does  not  ask  affirmative  relief,  should  be  dismissed," 
as  should  also  one  which  shows  no  liability  on  the 
part  of  cross  respondent.'*  A  cross  petition  is 
sufficient  where  it  shows  that  the  cross  petitioner  is 
entitled  to  an  accounting  with  another  stockholder 
in  accordance  with  tlie  terms  and  provisions  of  a 
written  agreement  relating  to  the  settlement  and 
discharge  of  the  claims  against  the  corporation,  the 
substance  of  which  agreement  is  pleaded  in  the 
cross  petition.**  In  pleading  a  set-off  or  counter- 
claim there  must  be  sufficient  averments  thereof,'* 
rather  than  averments  of  matters  in  bar  of  plaintiff's 
right  of  action.'^  In  a  mortgage  foreclosure  suit, 
under  a  defense  by  a  trustee  in  bankruptcy  that  the 
mortgage  was  fraudulent  and  that  the  mortgagee 
was  an  owner  of  stock,  a  prayer  that  such  stock  be 
assessed  for  an  unpaid  balance  thereon  eannot  be 
granted." 

[i  1769]  (d)  Beply.  In  jurisdictions  requir- 
ing replies  when  the  answer  contains  new  matter 
constituting  an  affirmative  defense,  a  reply  is  neces- 
sary where  the  answer  alleges  facts  in  avoidance  of 
the  supposed  liability ;  otherwise  the  facts  constitut- 
ing a  defense  will  stand  admitted,  and  a  judgment 
in  favor  of  defendant  will  follow  as  a  matter  of 
course.**  Where  plaintiff  is  a  receiver  of  the  corpo- 
ration, he  must,  in  his  reply,  conform  to  the  rule 
that  he  represents  all  the  creditors  and  not  attempt 
to  protect  the  equities  of  a  few  whose  interests  are 


as.  Ryan  v.  Jacques,  lOS  Cal.  280, 
37  P  186. 

30.  Htlford  Sav.  Bank  v.  Joslyn, 
(Kan.)  53  P  756. 

31.  Mlnden  Canning  Co.  v.  Hensley, 
(Iowa)  126  NW  1116. 

39.  Vlsalla  Bank  v.  Dlllonwood 
Ziumber  Co.,  148  Cal.  18.  82  P  374. 

33.  Bole  v.  Murray,  233  Pa.  689,  82 
A  943. 

34.  Henderson  v.  Hall,  134  Ala.  466, 
32  S  840,  63  LRA  673. 

35.  Jones  v.  Turney,  etc.,  Co.,  91 
Oh.  St.  122,  110  NE  191. 

,'  36.  Chambers  v.  Lewis,  28  N.  T.  464. 
[a]  Oonnterolalni  held  anfflotont^— 
In  an  action  against  a  stockholder  of 
an  In.solvent  corporation  on  a  stock 
assessment,  a  counterclaim  alleging 
that  defendant  holds  bonds  of  the  cor- 
poration amounting  to  two  hundred 
and  two  thousand  nine  hundred  dol- 
lars with  Interest  at  Ave  per  cent 
from  June  1,  1902,  and  that  he  Is  en- 
titled to  set  off  such  amount  against 
his  alleged  subscription  liability  of 
two  hundred  and  six  thousand  two 
hundred  and  fifty  dollars.  Is  not  de- 
murrable. French  v.  Busch,  189  Fed. 
480. 

37.  'Wait  v.  Ferguson,  14  AbbPr 
(N.  T.)  379. 

38.  Myers  v.  Indiana  Min.  Co.,  86 
Or.  664,  168  P  719. 

39.  Bnnis  v.   Hogan,  47  Mo.  618. 

[a]  ninatratlon. — ^Where  the  al- 
leged indebtedness  was  originally 
contracted  by  a  private  corporation. 
In  which  defendants  held  stock,  and 
were  on  that  ground  sought  to  be  held 
to  a  personal  liability,  the  corporation 
having  become  inpolvent  and  been 
dissolved,  the  answer  admitted  the 
alleged     Insolvency     and     dissolution 


and  defendants'  relation  to  the  cor- 
poration as  stockholders,  and  then 
alleged  that  their  stock  was  paid  In 
full  and  that  defendants  had  In  addi- 
tion paid  corporate  debts  to  an  amount 
exceeding  the  total  amount  of  their 
stock,  thereby  plainly  setting  up  a 
confession  and  avoidance.  Plaintiffs 
failed  to  reply  thereto,  upon  which 
defendants  had  judgment  on  their  an- 
swer for  want  of  a  reply.  Ennis  v. 
Hogan,  47  Mo.  613, 
,  40.  Marlon  Trust  Co.  v»Bllsh,  170 
Ind.  686,  84  NH!  814,  86  WE  344,  18 
LRANS  847.  y 

_41.    Boutwell     V.     Townsend,      87 
Barb.   (N.  T.)   206.  , 

48.  Tabor  v.  Oobb,  etc..  Mfg.  Co., 
11  Colo.  419,  18  P  537;  Wheatley  v. 
Glover,  125  Ga.  710,  54  SE  626; 
Myers  v.  Sturgla,  123  App.  Dlv.  470, 
108  ^^TS  528  [arr  197  N.  Y.  526  mem, 
90  NE  1162  mem];  Hagmayer  v.  Far- 
ley, 23  App.  Dlv.  426,  48  NTS  336; 
Warren  v.  Providence  Tool  ^o.,  19  R. 
I.  360,   33  A  876. 

tal  A  defense  that  all  Irtook  has 
oeea  anbMilbad  must  be  pleaded 
as  such  and  cannot  be  raised  by  de- 
murrer where  the  fact  does  not  ap- 
pear In  the  complaint.  Tabor  v.  Qoss,' 
etc.,  Mfg.  Co.,  11  Colo.  419,  18  P 
637;  Myers  v.  Sturgls,  123  App.  Div. 
470,  108  NYS  528  [aff  197  N.  T.  626 
mem.  90  NK  1162  meml. 

[bj  Bztant  of  liability,— A  demur- 
rer Is  not  a  proper  method  of  taking 
advantage  of  a  defense  which  goes 
merfly  to  the  extent  of  defendant's 
liability  as  a  stockholder.  Warren 
v.  Providence  Tool  Co.,  19  R.  I.  860, 
33  A   876. 

43.  Flour  nty  Nat.  Bank  v.  Weeh- 
selberg,   45  Fed.   547;  Rowell  v.  Jan- 


in  conflict  with  the  remainder.*' 

[$  1770]  (e)  Demnrren  aad  Otiier  Objeetiona. 
Where  plaintiff's  pleading  does  not  state  a  eause 
of  action,  an  objection  to  the  defeet  may  be  raised 
by  demurrer;*^  but  where  it  states  a  cause  of  ac- 
tion, objections  to  matters  not  appearing  on  its  face 
must  be  raised  by  plea  or  answer  rather  than  by 
demurrer.**  Where  the  objection  is  that  the  all^a- 
tions  are  not  sufficiently  specific,  it  should  be  raised 
by  a  motion  to  make  more  definite  and  certain  and 
not  by  a  demurrer,**  except  in  some  jurisdictions.** 
Where  the  amount  of  the  liability  of  each  stock- 
holder has  been  judicially  determined,  stockholders 
made  defendants  are  not  injured  by  the  nonjoinder 
of  other  stockholders,  and  hence  cannot  sustain  a 
demurrer  to  the  biU  for  such  cause.**  A  demurrer 
to  a  bill  does  not  call  in  question  the  right  to  recover 
expenses  of  suit  or  collection  as  provided  in  a  note 
g^ven  for  the  purpose  of  extending  and  consolidating 
the  original  debts  of  the  company.**  Where  a 
demurrer  goes  to  the  whole  pleading  and  sptecifies 
the  objections  thereto,  they  must  be  well  taken  as  to 
every  feature  of  the  pleading,  or  the  demurrer  will 
be  overruled.*^ 

A  bill  of  parti<mlaT8  may,  in  some  jurisdictions, 
be  demanded  when  the  complaint  fails  to  show  the 
time  when  the  debt  was  oontracted.** 

[$  1771]  (O  Amended  Pleadings.  Plaintiff's 
pleading  may  be  amended  so  as  to  cure  defects 
therein**  or  a  variance  between  the  allegations  and 
proof,**  but  not  for  the  purpose  of  introducing  a 
new  and  distinct  cause  of  action.*^  Also,  a  supple- 
mental petition  setting  up  facts  arising  after  bring- 
ing suit  may  be  filed  where  it  makes  no  change  in 
the  original  cause  of  action.**  Under  some  statutes, 
defendant  may  be  permitted  to  amend  his  pleading 
so  as  to  plead  a  fact  in  the  alternative.** 

[j  1772]  (11)  Issues,  Proof,  and  Variance. 
Plaintiff  must  prove  material  allegations  made  by 
him    and    properly    denied   by    defendant;**     but 

vrln,  161  N.  T.  60,  45  NE  898;  Bout- 
well  V.  Townsend,  87  Barb.  (N.  T.) 
206. 

44.  Peiklns  V.  Sanders,  66  Miss. 
733 

45.  Baker  v.  Atkins,  62  Me.  206. 

46.  L.aurel  First  Nat.  Bank  v. 
Pearson,  109   Miss.   638,  68   3   921. 

47.  Lea  v.  Iron  Belt  Mercantile 
Co..  119  Ala.  271,   24  S  28. 

48.  Weber  v.  Flckey.  47  Md.  106: 
Peterson  v.  Tllden,  44  Mich.,  168,  6 
NW  217. 

Bill   of   pMrtlonlani   gwrelly 
Pleading    [31    Oc   666]. 


49.  Harper  v.  Union  Mfg.  C!o..  100 
111.  225;  Van  Wlckle  v7  Baron,  5 
App  Dlv.  130,  89  NTS  85,  39  NTS  1134; 
Richards  v.  Kinsley,  14  Daly  (N.  T.) 
334:  Terry  v.  Calnan,  4  S.  C.  608. 

50.  Henderson  v.  Hall,  134  Ala- 
455,  32  S  840,  63  LRA  673. 

51.  MllUken  V.  Whitehouse.  49  Me. 
527:  Smith  v.  Prior,  68  Minn.  247,  59 
NW   1016. 

68.  Scofleld  V,  Excelsior  Oil  Co., 
27  Oh.  Clr.  C:t.  847, 

[a]  Thna  a  supplemental  petition 
which  alleges  that,  after  the  insti- 
tution of  the  present  suit,  plaintiff 
recovered  judgment  against  the  cor- 
poration and  failed  to  obtain  property 
on  execution  with  which  to  satisfy 
It,  but  which  makes  no  claim  for  an 
Indebtedness  not  claimed  In  the 
original  petition  and  which  makes 
no  new  allegations  as  to  the  actual 
insolvency  of  the  company,  should 
not  be  stricken  from  the  flies.  Sco- 
fleld V.  Excelsior  Oil  Co..  27  Oh.  Clr. 
Ct.    347. 

53.  Sargent  ▼.  Stetson,  lai  Mass. 
371.  63  NE  929. 

54.  U.  S.  V.  Olobe  Works.  1  Fed. 


For  later  oases, aavolopments  and  eluuifMi  In  the  law  see  cumulative  Annotations,  same  title,  paire  and  not«  number. 
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admissions  made  by  defendant  in  his  plea  or  answer 
may  be  used  against  him,'"  and  material  allegations 
of  plaintiff's  pleading  which  are  not  denied  are' 
admitted  and  no  evidence  thereof  is  required."* 
Where  other  creditors  intervene  in  statutory  pro- 
ceedings intended  to  be  elastic  in  character  and  sus- 
ceptible of  development,  it  is  necessary  to  look 
to  the  issues  tendered  by  their  pleadings  as 
well  as  to  those  tendered  by  the  complaint  of  the 
original  plaintiff."'  A  denial  of  a  conclusion  of 
law  raises  no  issue.""  Where  a  complaint  states 
facts  sufficient  to  establish  a  stockholder's  liability 
by  reason  of  his  ownership  of  stock  at  a  time  when' 
the  corporation  was  insolvent,  such  issue  is  not 
waived  by  an  additional  allegation  that  the  stock 
had  subsequently  been  transferred  in  bad  faith  and 
without  consideration.""  The  pleadings  must  be 
broad  enough  to  cover  the  evidence  sought  to  be 
introduced  thereunder ;"°  and  there  must  be  no 
material  variance  between  pleading  and  proof."^   A 


S30;  Maenolla  Shingle  Co.  v.  J.  Zlm- 
mern's  Co.,  3  Ala.  A.  C78,  58  S  90;  Gay 
V.  Keys,  30  III.  413;  Sherman  v. 
Smith,  20  111.  360;  Zehr  v.  Zehr,  203 
111.   A.    584. 

[a]  Xhiu  an  averment  that  de- 
fendant la  a  stockholder  is  a  material 
one,  and  must  be  proved  under  a  plea 
of  the  general  issue.  Schiller  v.  Co- 
lumbia College,  87  Fed.  166;  Sherman 
V.  Smith,  20  111.  350. 

65.  Howard  t.  Olenn,  8E  Oa.  238, 
11  SE  610,  21  AmSR  166;  Williams  v. 
Chamberlain,  94  SW  29,  29  KyL  606; 
Herbert  v.  Uhl.  20  NTS  748. 

[a]  OwnenUp  of  ■took^— An  an- 
swer, in  an  action  for  the  unpaid  sub- 
scription of  corporate  stock,  which 
alleges  that  a  certificate  of  stock  was 
issued  to  a  testator,  and  was  held  by 
him  at  his  death  and  afterward  by  the 
executor,  renders  proof  that  the  tes- 
tator purchased  the  stock  unneces- 
sary, since,  where  a  person  accepts 
and  holds  a  certificate  of  stock,  the 
law  presumes  that  he  is  the  owner 
thereof  and  implies  a  promise  to  pay 
unpaid  Installments.  Williams  v. 
Chamberlain,  94  SW  29.  29  KyL  606. 

66.  UcGowan  ▼.  McDonald.  Ill 
Cal.  67,  43  P  418,  62  AmSR  149;  Hyatt 
V.  Anderson,  74  SW  1094,  26  KyL  182, 
76  SW  837,  26  KyL   711. 

[a]  TlM  m«  Is  •mdlMttto  (1)  to 
an  allegation,  which  la  not  denied, 
that  defendant  was  the  owner  of  cer- 
tain shares  of  sto(^  of  the  corpo- 
ration at  particular  times.  HcOowan 
V.  McDonald,  111  Cal.  B7,  43  P  418,  52 
AmSR  149.  (2)  Where  an  allesratlon 
that  only  a  certain  amount  had  been 
paid  by  defendants  on  their  stock 
Buhscrlptlons  was  not  denied,  iudg- 
ment  for  defendants  was  erroneous. 
Ryan  v.  Jacques,  103  Cal.  280,  37  P 
186. 

67.  Arthur  v.  WIHlus,  44  Minn. 
409,  46  NW  861. 

88.  Ryan  v.  Jacques,  103  Cal.  280. 
87  P  188. 

69.  Tiffany  v.  Glesen,  96  Minn.  488, 
106  NW  901. 

60.    See  cases  infra  this  note. 

[a]  Bvldano*  hsld  admlsslb]*  m- 
a«r  plMtdlBfS.^ — (1)  Under  averments 
that  debts  of  the  corporation  were 
contracted  in  the  summer  of  1867, 
and  th.<it  defendant  became  a  stock- 
holder at  some  tinie  prior  to  Dec.  1,. 
1868.  evidence  is  admissible  to  show 
that  he  was  a  stockholder  at  the 
time  the  debts  were  contracted.  Cul- 
ver V.  Chicago  Third  Nat.  Bank,  64 
111.  628.  (2)  Where  it  was  the  evi- 
dent intention  of  plaintiffs  to  recover 
Judtrmcnt  against  all  the  original  sub- 
scribers to  the  capital  stock  of  the 
company  and  a  person  who  Is  named 
as  a  party  defendant  is  clearly  shown 
by  testimony  Introduced  without  oh 
lection  to  be  a  subscriber.  It  wonii 
be  Inequitable  to  allow  him  to  escsil 
liability  on  the  ground  that  the  coi?* 
plaint  did  not  allege  him 
original    subscriber.      Eflrd 


I  lo  esca,;" 

t  the  c^ , 

to  be^^- 


without  pleading  fraud  show  that  de- 
fendant was  cognizant  of  fraud  In 
the  organization  of  the  corporatlor. 
and  In  the  Issuance  of  Its  stock. 
Boulton  Carbon  Co.  v.  Mills.  78  Iowa 
460,  43  NW  290,  6  LRA  649.  (4)  He 
may  Introduce  evidence  of  intentional 
or  fraudulent  overvaluation  of  prop- 
erty received  for  stock  iinOer  an  alle- 
gation that  certain  stock  subscrip- 
tions are  due  and  owing  (Cohen  v. 
Toy  Gun  Mfg.  Co.,  172  111.  A.  330), 
(5)  or  that  all  the  capital  stock  has 
not  been  paid  In  and  a  certificate 
thereof    made    and    recorded    as    re- 

3ulred  by  statute  (Boynton  v.  Hatch, 
7  N.  T.  225;  Goodrich  v.  Dorman.  14 
MYS  879).  (6)  And  under  the  latter 
allegation,  he  may  Introduce  evidence 
which  tends  to  show  that  stock  Icsued 
as  fully  paid  stock  is  not  in  fact 
paid  for,  notwithstanding  there  is 
no  allegation  in  the  complaint  from 
which  fraud  can  be  assumed  or  im- 
plied, as  the  action  is  brought,  not  to, 
recover  on  account  of  the  fraudulent 
issue  of  stock,  but  for  a  failure  to 
comply  with  the  statute.  Herbert  v. 
Duryea,  84  App.  Dlv.  478.  64  NTS 
311  Calt  184  N.  T.  695.  696.  58  NE 
1086,  1088].  (7)  Where  the  complaint 
unnecessarily  alleges  actual  fraud 
OB  the  part  of  defendant,  but  no  mo- 
tion to  correct  the  pleading  is  made, 
the  allegation  will  be  treated  as  sur- 
plusagi^,  and  plaintiff  may  recover  on 
proof  of  nroper  allegations  of  fraud 
in  law.  Kelly  v.  Clark.  21  Mont.  291, 
St  P  959.  69  AmSR  668.  42  LRA  621. 
(8)  Defendant  may  introduce  evi- 
dence under  a  plea  of  non  assumpsit 
to  Impeach  the  validity  of  plalntlfTs 
Juderment  for  fraud,  where  an  affl- 
dn.vlt  of  defense  setting  up  such  spe 
clal  matter  has  been  filed  In  accord- 
ance with  the  state  practice.  Ball 
V.  Warrington,  108  Fed.  472,  47  CCA 
447. 

rb]  Bviasne*  held  not  admissible 
nnder  vltadlnffs. — (1)  Evidence  that 
plaintiff  dealt  with  the  corporation, 
with  knowledge  of  defendants"  con- 
tract therewith  rendering  their  stock 
nonassessable,  is  not  !idmlsstblp  when 
not  In  Issue  under  the  pleadings,  as 
where  the  answers  simply  deny  that 
defendants  are  stockholders  or  that 
they  subscribed  for  stock  as  alleged. 
McAllister  v.  American  Hospital  As- 
soc, 62  Or.  530.  126  P  286.  (2)  Where 
the  allegations  of  the  complaint  are 
merely  that  no  part  of  the  stock 
owned  and  held  by  defendants  has 
been  paid,  except  a  certain  specified 
pum,  and  there  is  no  allegation  of 
fraud,  evidence  that  the  corporatlor 
had  accepted  as  full  payment  for  the 
stock  property  that  was  greatly  over- 
valued and  grossly  Inadequate  in 
value  to  the  par  value  of  the  shares 
•a  not  admissible.  Smith  v.  Prior, 
eg  Minn.  247,  59  NW  1016.  But  see 
/.ases  sunra  this  note  [a]. 
"^ei.  See  cases  Infra  thl.s  note, 
[a]     ▼ariSBO*    Mid  naterlaW— (1) 


m on t  Land  Impr.,  etc.  Co.,  55  s'^ii,  I  ^rhere,  in  an  a.ctlon  by  a  receiver  to 
78,  32  SE  768,  897.     (»)  PtolnOff  ^^  ^,  /^forco   a  stodcholder's  MabiUty   un- 


oontention  that  a  trust  deed  of  the  corporation  was 
invalid  is  immaterial  to  the  issues  where  it  is  undis- 
puted that  the  corporation  was  hopelessly  insolvent, 
and  that  the  trustee  disposed  of  all  the  corporate 
assets  to  the  best  advantage."^ 

[i  1773]  (12)  Evidence — (a)  Pxesamptiona 
and  Burden  of  Proof— aa.  Presumptions.  In  the 
absence  of  proof  to  the  contrary  it  will  be  presumed  . 
that  a  person  who  was  shown  to  be  a  stockholder  at 
a  particular  time  continued  to  be  such;"*  that  the 
common  law  respecting  the  liability  of  stockholders, 
and  the  statutory  law  declaratory  thereof,  of  the 
state  wherein  a  foreign  corporation  was  incorpor- 
ated is  the  same  as  the  law  of  the  forum,^^  and  that 
the  articles  of  incorporation  are  silent  as  to  lia- 
bility;*" that  all  statutory  conditions  have  been 
complied  with;"  that  the  stock  of  the  corporation 
is  paid  up;"  that  creditors  of  the  corporation  relied 
on  a  representation  that  stock  issued  as  fully  paid 
was  so  in  fact;*'  or,  where  the  public  records  show 

der  a  foreign  statute,  the  declaration 
alleges  that  under  such  statute  stock- 
holders ore  Individually  and  severally 
liable  "to  the  creditors"  of  the  cor- 
poration, the  receiver  cannot  recover, 
where  the  statute  makes  such  liabil- 
ity an  asset  of  the  cori>orat)on.  Wig- 
ton  V.  Bosler,  102  Fed.  70.  (2)  Under 
a  complaint  attempting  to  charge  de- 
fendants with  liability  on  a  contract 
made  with  a  corporation  of  which 
they  were  stockholders,  plaintiff  can- 
not recover  on  the  theory  that  the 
contract  was  really  made  with  defen- 
dants personally,  Instead  of  with  the 
corporation.  Buffington  v,  Bardon, 
80  Wis.  636,  50  NW  776. 

[b]  Vlisrs  Is  BO  iBstsrial  Tariaao* 
between:  <1)  An  allegation  that  plain- 
tiff became  a  creditor  of  the  corpora- 
tion by  virtue  of  an  assignment  of  a 
claim  against  the  corporation  for 
money  loaned  to  it  and  evidence 
showing  that  the  assignor  furnished 
money  to  the  corporation  which  ori- 
ginally came  from  plaintiff  for  the 
purpose  of  being  loaned  to  the  cor- 
poration. Spreckels  v.  Butler,  128 
Cal.  645,  61  P  378.  (2)  An  allegation 
of  a  borrowing  of  the  amount  of  a 
note  and  evidence  of  a  mere  exchange 
of  notes.  Herman  v.  Hecht,  116  Cal. 
553,  4S  P  611.  (3)  An  allegation  that 
the  holders  of  outstanding  capital 
stock  were  subscribers  and  proof 
that  the  stock  was  Issued  without 
.subscription.  In  re  I  h^nix  Hardware 
Co.,  249  Fed.  410.  (4)  Allegations  of 
an  Indebtedness  to  the  corporation 
arising  from  the  suhscrlptlons  and 
evidence  showing  no  express  agree- 
ment to  take  stock,  and  showing  that 
defendants  deposited  money  with  the 
corporation  as  its  capital,  and  figreod 
that  they  should  not  be  held  liable 
for  any  further  amount.  Thompson 
V.  Reno  Sav.  Bank,  19  Nev.  242,  9  P 
121,  3  AmSR  883. 

es.  Llndeke  v.  Scott  County  Co-op. 
Co..  126  Minn.  464.  148   NW  459. 

83.  Huey  v.  Patterson,  (Cal.  A.) 
174  P  939;  Herrles  v.  Wesley,  13  Hun 
(N.  T.)  492.  And  see  generally  supra 
<  1272. 

64.  Garetson  Lumber  Co.  v.  Hln- 
son.  69  Or.  605,  140  P  633.  See  Phllar 
delphla,  etc.,  SS.  Co.  v.  Clark,  69  Pa. 
Super.  415  (holding  that  It  Is  not 
necessary  in  a  suit  against  a  sub- 
scriber for  a  foreign  receiver  to 
prove  the  laws  of  the  state  in  which 
the  company  was  incorporated  and 
compliance  therewith;  nor,  if  it  ap- 
pears that  defendant  had  paid  part 
of  his  subscription,  is  It  necessary 
to  prove  that  the  whole  of  the 
amount  claimed  was  needed  to  pay 
debts  of  the  corporation). 

65.  Garetson  Lumber  Co.  v.  Hln- 
son,  69  Or.  606,  140  P  633. 

68.  Chase  v.  Lord,  77  N.  T.  1,  6 
AbbNC^s  268. 

67.  Henry  v.  Semonlan,  27  Colo.  A. 
487.  160  P  818. 

68.  Randall  Printing  Co.  v.  Sanl- 
tas  Mineral  Water  Co..  120  Minn.  268. 
189  NW  606,   43   LRANS  706, 
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that  nU  the  capital  stock,  or  the  percentage  required 
by  statute,  has  been  paid  in,  that  they  relied  on  the 
information  contained  in  such  records.'*  A  judg- 
ment against  the  company  is  prima  facie  evidence 
of  its  indebtedness"*  and  of  its  corporate  existence 
at  the  time  the  judgment  was  rendered;'^  and  the 
return,  unsatisfied,  of  an  execution  against  the  cor- 
poration is  prima  facie  evidenpe  that  it  is  neces- 
sary to  enforce  the  liability  of  stockholders  to  its 
creditors.'^  While  the  issuance  of  stock  in  consid- 
eration of  property  will  be  presumed  free  from 
fraud  unless  the  contrary  clearly  appears,'*  yet 
gross  overvaluation  of  property  conveyed  to  a  corp- 
oration in  payment  for  its  stock  is  presumptive  evi- 
dence of  fraud.'*  Where  the  name  of  an  individual 
appears  on  the  stock  books  of  a  corporation  as  a 
'  stockholder,  the  prima  facie  presumption  is  that  he 
is  the  owner  of  the  stock,'"  and  it  is  sometimes  so 
provided  by  statute ;"  but  the  name  of  a  person  as 
stockholder  on  a  stock  book  is  only  prima  facie  evi- 
dence of  ownership  and  consequent  liability  as  a 
stockholder."  The  charter  of  incorporation  is  prima 
facie  evidence  that  all  persons  named  therein  as 
members  were  such  at  the  commencement  of  the 
corporation.'*  Also,  where  it  is  provided  by  statute 
that  directors  or  trustees  shall  be  stockholders,'" 
articles  of  association  or  incorporation  which  des- 
ignate certain  persons  as  trustees  furnish  prima 
facie  evidence  that  they  were  stockholders  at  the 
time  the  company  was  organized.'* 

69.  Canfleld  v.  Gregory,  66  Conn. 
9.  33  A  636;  See  v.  Heppenheimer,  69 
N.,  J.  Eq.  36,  61  A  843. 

70.  Dayton  v.  Borst,  20  N.  T. 
Super.  115   [aff  81  N.  T.  435]. 

71.  Calumet  Paper  Co.  v.  Stotts 
Inv.  Co.,  96  Iowa  147,  64  NW  782,  59 
AmSR  362;  Schaeffer  v.  Missouri 
Home  Ins.  Co.,  46  Mo.  248. 

ta]  D*  jura  orffanlxation. — On  a 
showing^  that,  after  an  Ineffective  at- 
tempt to  Incorporate,  the  de  facto  or- 
sanfzatlon  purchased  of  plaintiff  cer- 
tain merchandise,  for  the  purchase 
price  of  which  plaintiff  was  Anally 
compelled  to  bring  suit,  and  that  sub- 
sequently new  articles  were  taken 
out  in  the  same  name,  and  the  or- 
ganization of  a  de  jure  corporation 
effected.  It  will  be  presumed  that 
plaintiffs  Judgment  was  obtained 
against  the  de  Jure  organization.  Cal- 
umet Paper  Co.  v.  .Stotts  Inv.  Co.,  96 
Iowa  147,  64  NW  782,  69  AmSR  362. 

7a.  Greenfield  v.  Hill  City  Land, 
etc.,  Co.,   (Minn.)   170  NW  343. 

73.  Brown  v.  Weeks,  195  Mich.  27, 
161   NW  945. 

74.  Taylor  v.  Walker.  117  Fed.  737 
[aft  127  Fed.  108]. 

75.  U.  S. — Turnbull  v.  Payson.  95 
U.  8.  418,  24  L..  ed.  437;  Glenn  v.  Mc- 
Allister, 46  Fed.  883. 

Ala. — Semple  v.  Glenn,  91  Ala.  246, 
6  S  46,  9  S  265,  24  AmSR  894. 

Ga. — Thornton  v.  Lane,  11  Ga.  459. 

111. — Sherwood  v.  Illinois  Trust. 
«tc..  Bank,  196  111.  112,  62  NB  835,  88 
AmSR  183. 

Md. — Hammond  v.  Straus,  53  Md. 
1. 

Minn. — ^Holland  v.  Duluth  Iron 
Mln.,  etc.,  Co.,  65  Minn.  324,  68  NW  60, 
«0  AmSR  480. 

N.  T.— Hoagldnd  v.  Bell,  36  Barb. 
57. 

Va. — ^Vanderwerken  v.  Glenn,  86 
Va.  9.  6  SB  806. 

And  see  generally  supra  g  1662. 

ra]  Th«  ml*  appllas  when  the 
l)ook  Introduced  Is  the  stock  book  of 
the  corporation,  although  it  has  not 
been  kept  In  any  particular  manner, 
and  does  not  contain  the  entries  pre- 
scribed by  statute.  Holland  v.  Du- 
luth Iron  Mln.,  etc..  Co.,  65  Minn.  324, 
68  NW  50,  60  AmSR  480. 

Bnrdan  of  Droof  see  infra  S  1774. 

76.  Mudgett  v.  Horrell.  33  Cal,  25; 
1!an<r  v.  Wyant.  25  Colo.  551,  56  P  565, 


[$  1774]  bb.  Barden  of  Proof.  Plaintiff  has 
the  burden  of  showing  his  right  and  defendant's 
liability .*'  He  must  show  the  legal  existence  of  the 
corporation,*^  an  indebtedness  of  the  corporation 
to  him,**  and  that  he  has  exhausted  all  legal  reme- 
dies against  the  corporation,**  or  that  statutory 
requisites  have  not  been  complied  with,**  or  the 
existence  of  other  conditions  which  fix  the  liability 
of  the  stockholder.  Where  the  action  is  to  recover 
on  an  unpaid  subscription  or  to  subject  defendant 
to  a  liability  which  is  limited  to  the  amount  unpaid 
on  his  stock,  plaintiff  must  show  that  there  is  an 
amount  still  due  and  unpaid.**  Some  statutes  cast 
on  the  creditors  the  burden  of  showing  who  were 
stockholders  at  the  time  the  debt  or  liability  was 
incurred.*'  On  the  other  hand  defendant  has  the 
burden  of  establishing  the  facts  which  he  claims 
relieve  him  in  whole  or  in  part  from  a  liability 
which  otherwise  would  exist,  such  as  a  material 
alteration  in  the  subscription  contract,**  the  fact 
that  subscription  contracts  which  are  unconditional 
on  their  face  are  conditional;**  his  lack  of  consent 
to  an  extension  granted  by  the  creditor  to  the  corp- 
oration;"'  the  validity  of  notes  of  the  corporation 
which  he  as  indorser  has  paid;'^  the  fact  that  he 
holds  stock  in  a  representative  capacity  only;**  or 
a  valid  assignment  for  the  benefit  of  creditors  made 
by  the  corporation.**  And  where  he  claims  that  he 
surrendered  his  stock  or  the  number  of  his  shares 
was  reduced  at  a  time  when,  and  under  circum- 


71  AmSR  146;  Herrles  v.  Wesley,  18 
Hun  (N.  T.)  492. 

77.  Mudgett  v.  Horrell,  88  Cal.  26; 
In  re  Monarch  Oil  Co.,  Ltd.,  12  Alta. 
L.  459. 

Admlaalbilltr  of  ofh«r  ertAMio*  see 
Infra  t  1776. 

78.  HcHose  v.  Wheeler,  45  Pa.  32. 

79.  See  Infra  XIII,  A. 

80.  Herrles  v.  Wesley,  IS  Hun  <N. 
T.)    492. 

81.  Grlndle  v.  Stone,  78  Me.  176, 
8  A  183;  Merrick  v.  Van  Santvoord, 
34  N.  Y.  208  [mod  38  Barb.  574]; 
Conant  v.  Van  Schalck,  24  Barb.  (N. 
y.)  87;  Rich  V.  Park,  (Tex.  Civ.  A.) 
177  SW  184. 

[a]  UabUlty  tat  torts. — Where 
plaintiff  seeks  to  charge  a  resident 
stockholder  In  a  foreign  corporation 
with  liability  for  Its  torts  on  the 
ground  that  by  forfeiture  of  Its  char- 
ter he  became  liable  as  a  partner,  the 
burden  Is  on  plaintiff  to  show  that 
he  ever  assumed  such  liability.  Mer- 
rick V.  Van  Santvoord,  34  N  T.  208 
[mod   88   Barb.    574]. 

83.  Utley  v.  Union  Tool  Co.,  11 
Gray    (Mass.)    139. 

88.  Chicago  Bldg.,  etc.,  Co.  ▼. 
Stoker,  98  Ark.  471,  136  SW  183;  Say- 
lor  V.  Commonwealth  Inv.,  etc.,  Co., 
38  Or.  204,  62  P  652. 

[a]  ▼allOity  of  iu>ta.^-A  note  was 
executed  by  the  president  and  secre- 
tary of  a  corporation  to  the  presi- 
dent without  authority  of  the  board 
of  directors,  and  without  considera- 
tion to  the  corporation,  and  an  action 
was  brought  against  the  stockhold- 
ers to  collect  a  Judgment  recovered 
against  the  corporation  on  such  note 
by  an  assignee  of  the  Judgment,  who 
set  out  the  note  and  recovery  of  the 
Judgment  In  his  complaint.  It  -was 
held  that  the  burden  was  on  the  as- 
signee to  show  the  validity  of  the 
note,  since  It  was  prima  facie  void 
on  its  face,  and  was  sufficient  to 
charge  an  assignee  with  notice  of  the 
want  of  authority  of  the  corporate 
officers  to  execute  It.  Saylor  v.  Com- 
monwealth Inv.,  Ota,  Co.,  38  Or.  204, 
«2  P  652.  .       „     .      », 

84.  Fletcher  v.  Lonoke  Bank,  71 
Ark.   1,  69   SW  680. 

85.  Taylor  v.  New  England  Coal- 
Mln.  Co.,  4  Allen  (Mass.)  577;  Chase 
v.  Lord,  77  N.  Y.  1,  6  AbbNCas  258; 
Bruce  v.   Drlggs,  25   HowPr    (N.  Y.) 


71.  See  Griffith  v.  Green,  13  NYS  470 
[aft  129  N.  Y.  617,  29  NE  838]  (hold- 
ing that,  where  In  an  action  to  sub- 
ject the  stockholders  of  a  corpora- 
tion to  liability  for  corporate  debts, 
on  the  ground  that  no  proper  certifi- 
cate of  certain  Increased  stock  Issued 
by  the  company  was  ever  filed,  it  ap- 
peared that  the  original  sock,  and 
an  Increase  thereof,  up  to  seventy 
thousand  dollars,  had  been  fully 
paid,  and  the  certificate  duly  filed, 
the  burden  was  on  plaintiff  to  show 
that  defendants'  stock  was  Increased 
stock  of  an  Issue  subsequent  to  the 
first   seventy    thousand    dollars). 

86.  Henry  v.  Semonian,  27  Colo. 
A.  487,  150  P  818;  Merrill  v.  Tlmbrell, 
123  Iowa  876,  98  NW  879;  Wellington 
V.  Continental  Constr.,  etc.,  Co.,  62 
Hun  408,  5  NYS  587;  Rich  v.  Park. 
(Tex.  Civ.  A.)  177  SW  184.  But  see 
Hargadlne-McKIttrick  Dry  Goods  Co. 
V.  Breedlove,  36  Okl.  768,  130  P  267 
(where,  in  a  suit  by  a  creditor  of  a 
corporation  to  recover  on  a  stock- 
holder's subscription  assigned  to  the 
creditor,  defendant  denies  making  . 
the  subscription  but  does  not  plead 
payment.  It  is  sufficient  for  plaintiff 
to  prove  the  subscription' and  assign- 
ment to  him  without  proving  non- 
payment thereof). 

Prasnmptlon  of  paymMit  of  bmwm* 
mantS'  frmerally  see  supra  §  691. 

87.  Huey  v.   Patterson,   (.CaX.  A.) 

174  P  939. 

88.  Bohn  V.  Burton-Lingo  Co., 
(Tex.  Civ.  A.)  176  SW  178. 

[a]  Obanff*  of  corponrta  Tiawi- 
The  burden  la  on  defendants  to  show 
the  facts  which  make  a  change  of  the 
corporate  name  a  material  alteration 
of  the  subscription  contract.  Bohn 
V.   Burton-Lingo   Co.,    (Tex.   Civ.   A.) 

175  SW  173. 

89.  Sllvain  v.  Benson,  88  Wash. 
2tl.  145  P  175. 

90.  Way  v.  Mooers,  135  Minn.  339. 
160  NW  1014.  LRA1918B  659:  Harper 
v.  Carroll,  66  Minn.  487,  69  NW  610, 
1069. 

91.  Shields  V.  Hobart.  173  Ho.  491. 
72  SW  669,  95  AmSR  529. 

93.  Re  Empire  Ace  etc.,  C^.,  4 
OntWN  926,  24  OntWR  208.  10  Dom 
LR  782  [aft  4  OntWN  1411,  84  OntWK 
807,  11  DomLR  847]. 

93.     Doembecher  v.  Columbia  City 


ge  and  note  number. 


For  later  eases,  davelopniMits  and  obMiffss  In  the  law  see  cumulative  AnnoUtions,  same  title,  nage  andnote  puni 
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stances  which,'  permitted  it  to  be  done,  it  is  incnm- 
bent  on  him  to  show  that  the  time  and  circumstances 
were  such  that  it  could  lawfully  be  done.'*  Also  in 
an  action  on  a  bond  given  by  stockholders  to  pay 
corporate  debts,  the  burden  is  on  defendants,  to 
show  an  agreement  that  the  bond  was  not  to  become 
effective  until  signed  by  other  stockholders  where 
no  such  stipulation  appears  in  the  instrument 
itself.*'  Defendant  has  the  bnrden  of  proving 
actual  notice  by  creditors  of  the  consideration  of 
defendant's  stock  or  the  circumstances  under  which 
it  was  issued;**  plaintiff  does  not  have  the  burden 
of  proving  lack  of  knowledge  or  notice.*^  Where 
the  stoek  book  of  the  corporation  showing  that 
defendant  is  a  stockholder  has  been  introduced  in 
evidence  the  burden  of  showing  that  he  is  not  a 
stockholder,  or  of  overcoming  the  presumption  that 
he  is  one,  rests  on  him.**  Ordinarily  plaintiff  need 
not  prove  fraud.**  In  an  action  by,  or  for  the  bene- 
fit of,  creditors  of  an  insolvent  corporation  against 
the  holder  of  bonus  or  watered  stock  issued  as  paid 
up,  the  burden  is  on  such  holder  to  show  that  he 
acquired  his  stock  in  good  faith  and  without  noticj 
of  the  facts  making  its  issue  fraudulent  as  to  credi- 
tors or  that  he  purchased  the  same  from  a  bona 
flde  holder.^  However,  where  the  action  is  against 
a  former  stockholder  the  burden  is  on  plaintiff  to 
prove  fraud  by  showing  that  at  the  time  of  the 
transfer  of  the  stock  both  the  corporation  and  the 
transferee  were  insolvent  and  that  the  transferor 
had  knowledge  of  these  facts;'  but  where  plaintiff 
meets  this  burden  it  is  incumbent  on  defendant  to 
establish  any  subsequent  event  that  may  relieve 
him  from  liability,'  such  as  the  fact  that  the  stoek 
has  come  into  the  hands  of  a  responsible  person.* 
In  some  "jurisdictions  plaintiff  has  the  burden  of 
showing  fraudulent  overvaluation  where  the  stock 
was  issued  for  property,"  and  of  showing  the  differ- 
ence between  the  agreed  and  the  true  value,*  but  in 
other  jurisdictions  a  stockholder  who  paid  for  his 
stock  with  property  has  the  burden  of  showing  that 


the  property  was  taken  at  its  tme  Value  and  that 
such  value  was  approved  by  the  board  of  directors 
acting  independently  in  the  interests  of  the  corpo- 
ration.' Where  there  was  a  gross  overvaluation  of 
property  conveyed  the  corporation  in  payment  of 
its  stock,  the  stockholder  has  the  burden  of  showing 
the  good  faith  o^  the  transaction.* 

[i  1775]  (b)  Admisaibility.  Competent  evi- 
dence of  the  existence  or  nonexistence  of  the  corp>o- 
rate  debt  which  forms  the  basis  of  plaintiff's  claim 
is  admissible.*  Where  the  liability  of  stockholders 
for  corporate  debts  is  primary,^"  any  evidence  which 
would  be  competent  to  establish  the  debt  in  a  suit 
against  the  corporation  is  competent  to  establish  it 
against  the  stockholders.^^  But  the  evidence  of 
indebtedness  must  be  restricted  to  the  transactions 
in  question  and  not  be  so  general  as  to  include  any 
indebtedness  at  any  time  from  the  corporation  to 
plaintiff  or  his  assignor.^^  Evidence  other  than  the 
judgment  against  the  corporation  is  admissible  to 
show  when  the  debt  was  contracted.^*  To  show  the 
insolvency  of  the  corporation  or  inability  to  collect 
from  it,  plaintiff  may  introduce  a  judgment  against 
the  corporation  and  an  execution  returned  unsatis- 
fied,** or  he  may  >introduce  other  evidence  to  estab- 
lish the  fact,**  but  where  he  has  introduced  an  exe- 
cution returned  iinsatisfled  the  court  will  not  permit 
defendant  to  go  behind  the  return  and  introduce 
evidence  showing  that  the  corporation  has  property 
which  was  not  reached  by  the  execution,**  or  that 
no  demand  for  property  was  made  under  the  execu- 
tion.*' The  books  and  records  of  the  corporation  are 
admissible  to  show  a  pertinent  corporate  act,**  at 
least  against  a  stockholder,  or  those  claiming  under 
him,  who  was  present  and  assented  to  the  entry;** 
but  it  is  held  that  they  are  not  admissible  when  they 
relate  to  the  private  transactions  of  the  company,** 
or  when  they  are  offered  for  the  purpose  of  showing 
the  indebtedness  alleged.'*  Where  the  evidence 
shows  that  the  corporation  is  in  fact  a  reorganiza- 
tion of  an  insolvent  corporation,    the    books    and 


dumber  Co.,  21  Or.  B7S,  28  P  899,  28 
AmSR  7S6. 

M.  Enripht  v.  Hecksoher,  240  Fed. 
863,  153  CCA  B49. 

95.  Minden  Cannlnir  Co.  v.  Hens- 
ley,  149   Iowa  168,  126  NW  1115. 

96.  Security  Trust  Co.  v.  Ford,  75 
Oh.  St  S22,  79  HE  474,  8  LRANS 
263. 

97.  Cole  V.  Adams,  19  Tex.  Civ.  A. 
607,  49  SW  1052. 

98.  TurnbuU  v.  Payaon,  95  U.  S. 
418,  24  L.  ed.  437;  Fisk  v.  Sampson, 
118  Minn.  625.  136  NW  315,  761;  Hol- 
land V.  Duluth  Iron  Mln.,  etc.,  Co.,  65 
Minn.  324,  68  NW  60,  60  AmSR  480; 
Hoaglfind  V.  Bell,  8$  Barb.  (N.  Y,) 
57. 

99.  Shields  V.  Hobart,  172  Mo.  491, 
72  SW  669.  95  AmSR  629. 

NeoasBttT  of  alUdiv  (rand  see  su- 
pra i  1750. 

1.  Wishard  ▼.  Hansen,  99  Iowa 
807.  68  NW  691,  61  AmSR  238:  Wal- 
lace V.  Carpenter  Sleotric  Heatlne 
Mfp.  Co.,  70  Minn.  821,  78  NW  189, 
6S  AmSR  530. 

_  3.  Hall  V.  Alabama  Termln.il,  etc.. 
Co.,  173  Ala.  398.  66  A  235;  Banta 
V.  Hubbell,  167  Mo.  A.  88,  150  SW 
1089. 

_  3.    People's   Home    Sav.    Bank   v. 
Rickard,  139  Cal.  286,  73  P  868. 
_  4.    People's    Home    Sav.    Bank    v. 
Rickard,  139  Cal.  286.  73  P  868. 

6.  McBrlde  v.  Parrlngton,  181  Fed. 
797  [aft  149  Fed.  114,  79  CCA  661; 
Kunz  V.  National  Valve  Co.,  29  On. 
Cir.  Ct   519. 

^  &  ^Omin  V.  Sawyer.  98  Me.  161.  44 
A  677. 

7.  Goodman  v.  White.  174  N.  C, 
399,  93  SB  906. 
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8.  Taylor  v.  Walker,  117  Fed.  737 
faff  127  Fed.  lOSJ. 

9.  Chicago  Bidg.,  etc.,  Co.  v. 
Stoker,  98  Ark.  471,  136  SW  183; 
Raich  V.  Llndebek.  36  N.  D.  138,  161 
NW  1026. 

[a]  Payment. — Evidence  tending 
to  snow  that  plalntlfC  has  been  paid 
in  full  is  admissible.  Chicago  Bide., 
etc.,  Co.  V.  Stoker,  98  Ark.  471,  136 
SW   183. 

10.  See  supra  SS  147€-1535. 

11.  Borland  v.  Haven,  37  Fed.  394, 
13  Sawy.  551  [dlsm  159  U.  S.  255,  15 
set  1039  mem,  40  L.  ed.  140  mem]; 
MoGowan  v.  McDonald,  111  Cal.  57, 
43  P  418,  52  AmSR  149  [dlst  Nellson 
V.  Crawford,  52  Cal.  248]:  Zang  v. 
Wyant,  25  Colo.  651,  66  P  666,  71 
AmSR  146. 

[a]  Vb»  ml*  !•  applloabl*  to  books 
of  account,  such  as  a  daily  balance 
book,  used  by  the  corporation  In  con- 
ducting its  business.  Zang  v.  Wy- 
ant, 25  Colo.  551,  66  P  665.^1  AmSR 
145. 

18.  Spreckels  v.  Butler,  128  Cal. 
645,  61  P  378. 

13.  Congdon  v.  Wlnsor,  17  R.  I. 
236,  21   A   640. 

14.  Wlneman  v.  Fisher,  186  Mich. 
604,  98  NW  404.  And  see  Tabor  v. 
Ooss,  etc.,  Mfg.  Co.,  11  Colo.  419,  18 
F  537  (holding  admissible  a  judg- 
ment rendered  in  the  same  action 
against  a  corporation  which  had 
ceased  to  do  business,  leaving  debts 
unpaid). 

15.  Terry  v.  Tubman,  92  U.  S.  158, 
23  Ii.  ed.  537;  Merchants'  Mut.  Adjust- 
ing Agency  v.  Davidson,  23  Cal.  A. 
274,  137  P  1091;  Johnston  v.  AlHs,  71 
Conn.  207,  41  A  816. 


[a]  ror  instance  the  inventory 
and  report  of  commissioners  of  the 
estate  of  an  insolvent  corporation, 
and  evidence  that  assets  In  the  trus- 
tee's hands  are  Insufllclent  to  pay  ex- 
?enses  of  settlement,  are  admissible, 
ohnston  v.  Allis,  71  Conn.  207,  41 
A   816. 

16.  Balnes  v.  Babcock,  96  Cal.  681, 
27    P    674,   30    P   776,   29    AmSR    158. 

17.  Singer   v.   Given.   61    Iowa   98, 
16  NW  858. 

18.  Dows  v.  Naper,  91  III.  44. 

19.  Union    Canal    Co.    v.   I^yd,    4 
Watts  &  S.   (Pa.)  393. 

ao.    Hager  v.  Cleveland,  86  Md.  476. 

31.    Nellson   v.   Crawford,  62   Cal. 
248. 

[a]  Season  for  rule. — "In  an  ac- 
tion brought  against  the  corporation 
Itself  for  the  recovery  of  a  debt,  the 
books  of  account  kept  by  the  corpora- 
tion, showing  the  existence  of  the  In- 
d(>btedness  alleged,  would  bo  admis- 
sible in  evidence,  because  they  are 
the  declarations  and  admissions  of 
the  corporation,  entered  by  its  ser- 
vants, and  under  its  control.  .  ,  .  But 
the  secretary  of  the  corporation,  who 
made  the  entry  in  the  ledger  here, 
was  not  the  servant  of  the  defend- 
ants, and  the  entries  made  by  him 
are  not  their  admissions.  ...  It  is 
well  settled  here  that  the  liability 
of  the  stockholder  is  not  derivative 
nor  secondary,  but  Is  of  a  primary 
and  wholly  independent  character, 
and  the  Indebtedness  for  which  he  is 
to  be  held  cannot  be  shown  by  entries 
made  by  employees  of  the  corpora- 
tion, over  whose  proceedings  he  has 
no  supervision,  and  can  exercise 
control."  Neilaon,  ,v., 
Cal.  248.  249.     ^zed  by 
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pax>ers  of  the  latter  are  properly  admitted  in  evi- 
dence.^* The  evidence  admissible  to  prove  stock 
ownership  includes  the  books  of  the  corporation,*^ 
bnt  it  does  not  include  mere  declarations**  or  opin- 
ions*" of  officers  of  the  corporation.  The  articles  o£ 
incorporation  are  admissible  to  show  the  authorized 
number ,-  of  shares  of  capital  Etoek,^°  but  they 
are  not  admissible  to  show  who  were  stockholders 
subsequent  to  organization.*^  Where  the  absence  of 
the  corporate  records  is  sufSciently  accounted  for, 
parol  evidence  that  defendant  acted  as  a  stock- 
holder is  competent  and  admissible.*'  But  parol 
evidence  will  not  be  heard  to  show  that  a  t)erson  had 
at  a  certain 'time  by  transferring  his  share  ceased 
to  be  a  stockholder  since  the  books  of  the  corporation 
only  will  be  looked  to.**  Evidence  that  defendants 
had  repudiated  their  subscriptions  for  fraud  with 
the  corporation's  consent  before  credit  was  extend- 
ed by  plaintiff  is  admissible ;»»  and  where  the  undis- 
puted evidence  shows  that  the  subscription  claimed 
to  have  been  made  was  abrogated  at  a  stockholders' 
meeting  before  the  institution  of  suit,  evidence  as  to 
the  giving  of  notice  to  the  stockholder  after  the 
institution  of  suit  to  pay  for  the  stock  claimed 
to  have  been  subscribed  for  by  him  is  properly 
excluded.*^  Where  defendant  sets  up  fraud  in 
inducing  him  to  sign  notes  for  installments  on  his 
subscription,  it  is  not  error  to  exclude  evidence 
offered  by  him  of  the  falsity  of  statements  con- 
tained in  a  certificate  made  to  the  secretary  of  state 
for  the  purpose  of  securing  a  certificate  of  incor- 
poration ;**  but  where  the  action  against  defendants 
proceeds  on  the  theory  that  in  such  certificate  they 
overstated  the  value  of  property  given  in  payment 
of  their  subscriptions  they  are  entitled  to  show  the 
surrounding  circumstances  affecting  the  property  and 
the  methods  of  arriving  at  the  valuation  for  the 
purpose  of  showing  their  good  faith  in  valuing  the 
property  as  they  did.**  Where  defendant  alleges 
that  he  was  induced  to  subscribe  by  misrepresenta- 
tions as  to  dividends  earned,  he  may  not  show  the 
financial  condition  of  the  company  a  considerable 


33.  Pox  V.  Produce  Cold  Storage 
Exeh.,  192  111.  A.  301. 

33.  Knowles  v.  Sandercock.  107 
Cal.  629,  40  P  1047;  Evans  v.  Bailey, 
66  Cal.  112,  4  P  1089;  Weber  v.  Flckey, 
62  Md.  600;  Glenn  v.  Orr,  96  N.  C.  413, 
2  SB  638;  Conedon  v.  WInsor,  17  R.  I. 
286,  21  A  649.  And  Kenerally  see 
supra  i  1272.  But  see  Fish  v.  Smith, 
73  Conn.  377,  391,  47  A  711,  84  AmSR 
161  (where  the  court  said:  "It  has 
been  said  by  some  courts  that  a  cor- 
poration's stock  books  are  )n  all  cases 
evidence  in  Its  favor  to  show  that 
those  whose  names  It  has  entered  as 
shareholders  are  such  In  fact.  Turn- 
bull  v.  Payson,  95  U.  S.  418,  24  L.  ed. 
437.  This  doctrine  has  never  ob- 
tained In  this  State,  and  rests  on  no 
solid  principle.  Carey  v.  Williams.  79 
Fed.  906,  26  CCA  227.  But  where 
the  relation  of  shareholder  has 
been  otherwise  shown  to  exist,  the 
books  of  the  corporation  become  ad- 
missible to  aid  In  determining  when 
It  commenced  and  what,  if  anythlne, 
has  been  paid  In  upon  the  shares"). 
Compare  Mud^ett  v.  Horrell,  33  Cal. 
25  (holding  that  the  books  are  not 
competent  until  after  the  reception  of 
other  evidence  showing  that  defend- 
ant Is  a  stockholder). 

34.  Robinson  v.  Lane,  19  0&.  387. 
3B.     Mlchleran    Trust    Co.    v.    Corn- 
stock,  123  Mich.  689,  82  NW  B27. 

36.  Morrill  v.  Harris.  23  N.  M.  146, 
167  P  276. 

37.  Evans  v.  Bailey,  66  Cal.  112, 
4  P  1089. 

38.  Haynes  v.  Brown,  86  N.  H.  645. 

39.  Rockvllle,  etc..  Tump.  Road  v. 


Van  Ness,  20  F.  Cas.  No.  11,986,  2 
Cranch  C.  C.  449;  Stanley  v.  Stanley, 
26  Me.  191,  But  see  Fouche  v.  Mer- 
chants' Naft.  Bank,  110  Ga.  827.  36  SE 
256  (holding  that  where  defendant 
pleads  that  he  was  not  the  owner  of 
stock,  as  alleged  at  the  time  the  cred- 
itor contracted  his  debt  with  the  cor- 
poration, a  contract  made  and  en- 
tered Into  by^uch  defendant,  Indlcat- 
InR-  on  Its  face  that  he  was  a  stock- 
holder at  a  certain  time,  and  which, 
when  taken  in  connection  with  other 
evidence  introduced  and  admitted  on 
the  trial,  tends  to  contradict  his  an- 
swer as  to  the  time  when  he  claims 
to  have  ceased  to  have  been  a  stock- 
holder by  a  sale  and  transfer  of  his 
stock  to  another,  is  admisBlble). 

30.  Bohn  V.  Burton-Lingo  Co., 
(Tex.  Civ.  A.)   176  SW  173. 

31.  Sheldon  Canal  Co.  v.  Miller, 
40  Tex.  Civ.  A.  460.  90  SW  206. 

33.  Glenn  v.  Rosborough,  48  S.  C. 
272,  26  SE  611. 

33.  Peden  Iron,  etc..  Co.  v.  Jen- 
kins, (Tex  Civ.  A.)  203  SW  180. 

34k  Philadelphia,  etc.,  SS.  Co.  v. 
Clark,  69  Pa.  Super.  416. 

36.  Christian,  etc..  Grocery  Co.  v. 
Prultdale  Lumber  Co.,  121  Ala.  340,  26 
S  566;  Hardman  v.  Cincinnati,  etc..  R. 
Co..  15  CincLBul  164,  9  Oh.  Deo.  (Re- 
print)  578. 

fa]  Oonsant  to  an  aasesainnit  may 
be  proved  by  oral  evidence  and  by  the 
nets  of  the  stockholders.  Johnson  v. 
Tennessee  OH,  etc.,  Co.,  74  N.  J.  Eq. 
32,  69  A   788. 

38.  Webre  v.  Christ.  180  La.  450, 
68  S  146;  Douglass  v.  Ireland,  78  N. 


time  after  the  date  of  his  subscription:**  Competent 
evidence  that  defendant  is  indebted  to  the  corpora- 
tion for  his  stock  is  admissible;*"  and  where  prop- 
erty or  shares  of  another  corporation  were  given  m 
payment  of  the  stock,  proper  evidence  of  their  value 
may  be  received.^"  A  judgment  in  an  action  against 
the  corporation  rendered  on  findings  that  defendant 
is  indebted  to  the  corporation  for  his  stock  is  com- 
petent evidence  of  that  fact  even  though  he  was  not 
a  party  to  the  action  ;*'  but  a  judgment  in  an  action 
by  another  judgment  creditor  against  the  same 
stockholder,  rendered  some  time  previously,  is  not 
evidence  of  his  present  indebtedness  to  the  corpora- 
tion.** Wihere  defendant  does  not  offer  to  waive  the 
objection  that  an  assessment  is  an  entirety  and  to 
submit  to  a  judgment  for  his  share  of  whatever  was 
properly  assessed  on  the  stockholders,  evidence 
offered  by  him  bearing  on  particular  items  entering 
into  the  assessment  is  irrelevant.**  The  admissions 
of  the  stockholders  as  to  the  amount  of  stock  held 
by  them  are  competent;***  and  where  defendant 
concedes  that  he  paid  but  part  of  the  par  value  for 
the  stock  issued  to  him,  he  cannot  introduce  evidence 
that  certain  property  constituting  the  consideration 
for  the  stock  was  worth  more  than  that  amount;*^ 
but  the  admissions  of  one  of  several  stockholders 
are  not  competent  to  charge  his  codefendants,** 
nor  is  evidence  admissible  to  prove  that  defendant 
informed  other  creditors,  when  th^  lent  money  to 
the  corporation,  that  its  members  were  individually 
liable  for  its  debts,  and  showed  them  a  by-law  of 
the  corporation  imposing  such  liability.**  Evidence 
of  agreements  concerning  the  issuance,  considera- 
tion, and  payment  of  stock  is  admissible,**  provided 
such  agreements  are  not  secret  ones  with  particular 
subscribers;**  but  evidence  of  the  practical  inter- 
pretation put  upon  such  agreements  by  other  stock- 
holders after  the  business  of  the  corporation  is  at 
an  end  and  settlements  only  remain  to  be  made  is 
not  admissible,**  and  evidence  that  at  the  time  of 
the  signing  of  the  articles  of  association,  and  during 
the  negotiations  which  resulted  in  their  execution, 

T.  100:  White  V.  Jones,  79  App.  Dlv. 
878,  79  NTS  688,  12  NTAnnCjas  277: 
Thurber  v.  Thompson,  21  Hun  (N.  Y.) 
472;  Whitlock  v.  Alexander,  160  N. 
C.  479,  76  SB  438:  Rich  v.  Park. 
(Tex.  Civ.  A.)  177  SW  184. 

[a]  Thna  where  a  comoratlon 
was  formed  by  merging  the  business 
of  two  partnerships,  and  the  assets 
of  the  firms  were  paid  for  with  stock 
of  the  corporation,  evidence  of  the 
extent  of  the  merchandise  sales  of 
one  of  the  firms  fron)  Its  formation 
until  merged  Is  admissible  as  bearing 
on  the  value  of  the  property  trans- 
ferred and  the  worth  of  the  good  will 
of  the  firm's  business.  White  v. 
Jones.  79  App.  Dlv.  873,  79  NTS  68S. 

12  NTAnnCas  277. 

37.  Harmon  v.  Hunt,  116  N.  C. 
678.  21  SB  559. 

38.  Balnes  v.  West  Coast  Lumber 
Co..  104  Cal.  1,  37  P  767. 

39.  Converse  v.  .^tna  Nat.  Bank. 
79  Conn.  163.  64  A  341,  7   AnnCJas  75. 

40.  Congdon  v.  Winsor,  17  R.  I. 
236,  21   A   540. 

41.  Boulton  Carbon  Co.  v.  Hills.  78 
Iowa  460,  43  NW  290.  6  LRA  649. 

43.  Simmons  v.  SIsson,  26  N.  T. 
264. 

43.  Andover  Free  Schools  v.  Flint. 

13  Mete.   (Mass.)  639. 

44.  Cunningham  v.  Holley,  etc. 
Co.,  121  Fed.  720,  68  CCA  140;  Turner 
V.  Fidelity  Loan  Ctoncem,  2  CaL  A^ 
122.  83  P  62,  70. 

46.  Raich  v.  Llndebek,  86  N.  D. 
133.  161   NW  1026. 

46.  Euston  v.  Edgar,  tOT  Ho.  287. 
106  SW  773. 


For  Utnr  eas«a,4erv*lopmanta  and  cluui|r«a  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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it  was  verbally  agreed  among  the  signers  that  they 
should  not  be  individually  liab]e  for  corporate 
debts,  is  inadmissible  where  it  tends  to  vary  the 
terms  implied  by  law  of  (he  articles  themselves.*' 

Oirenmstantial  evidence  is  admissible  to  show 
frand  in  transferring  corporate  stock  to  evade  lia- 
bility thereon.** 

Evidence  of  receiver's  anthority.  In  an  action 
by  a  receiver  to  recover  unpaid  subscriptions,  to 
establish  his  authority  for  prosecuting  the  action 
the  proceedings  in  which  he  was  appointed,*'  or  the 
decree  appointing  him  and  directing  him  to  collect 
the  debts  of  the  corporation,'"'  are  admissible. 

Affidavits.  Some  dtatates  relating  to  an  assess- 
ment in  receivership  proceedings  as  a  preliminary  to 
the  bringing  of  an  action  to  enforce  the  assessment 
provide  that  the  court  shall  receive  and  consider 
such  evidence  by  affidavit  or  otherwise  as  may  be 
presented  upon  certain  enumerated  points.'^  It  is 
proper  for  the  court  to  receive  affidavits  which  in 
some  respects  contain  matters  of  hearsay  but  not  to 
such  an  extent  as  to  justify  the  conclusion  that  they 
are  wholly  incompetent  nnder  the  statute.'* 

[$  1776]     (c)    Weight  and  Sufficiency.    Where 


the  facts' in  evidence  jnstify  an  inference  of  knowl- 
edge*' or  fraud,'*  such  inference  may  be  drawn, 
If  certain  clAims  are  sufficiently  proved  by  evidence, 
they  shonld  not  be  rejected  because  not  accom- 
panied by  an  affidavit  that  they  are  justly  due." 
Some  courts  hold  that  a  certificate  made  and  record- 
ed as  required  by  statute  that  the  capital  stock 
has  been  paid  in  is  conclusive,"  but  other  courts 
hold  the  contrary.*'  A  statutory  certificate  stating 
the  names  of  the  subscribers  is  conclusive  of  that 
fact"  and  precludes  a  person  named  therein  from 
showing  that~-stock  was  issued  to  him  to  be  held 
for  the  corporation.'*  A  decree  of  assessment  is 
conclusive  on  defendant  stockholders,*"  and  no  fur- 
ther part  of  the  record  is  necessary  as  evidence  to 
establish  their  liability,**  unless  the  decree  was 
rendered  in  another  jurisdiction,  in  wh>ch  case 
a  complete  copy  must  be  produced.*'  And  where 
a  stockholder  is  a  party  to  a  decree  appointing 
a  receiver  the  decree  is  conclusive  upon  him." 
An  admission  by  the  corporation  in  the  same  suit 
of  the  corporate  indebtedness  sued  on  precludes 
a  stockholder  from  granting  it.**  In  various 
cases  the   evidence  has  been   held    sufficient*'   or 


47.  Oswald  V.  Minneapolis  Tlmea 
Co.,    66    Hlnn.    249,    68    NW  15. 

48.  Banta  v.  Hubbell,  167  Mo.  A. 
88,  150  SW  1089. 

40.  Hall  V.  U.  S.  Insurance  Co.,  B 
Gill    (Md.)    484. 

00.    Frank  v.  Morrison,  68  Md.  423 

51.  Finch  V.  Vanasek,  132  Minn.  •. 
166  NW  764. 

sa.  Finch  V.  Vanasek,  132  Minn.  9, 
166  NW  764. 

53.  Cohen  v.  Toy  Qon  Mtg-  Co., 
172  IIL  A.  830. 

[a]  Tor  Instance,  a  suiflclent 
showing  is  .  made  that  a  defendant 
assignee  of  stock  knew  that  It  was 
unpaid  If  the  creditor  establishes 
facts  properly  leading  to  an  Inference 
of  knowledge  that  property  for  which 
the  stock  was  issued  was  overvalued. 
Cohen  v.  Toy  Gun  Mfg.  Co.,  172  IIL 
A.   330. 

84.  Banta  v.  Hubbell,  167  Ho.  A. 
S8,  160  SW  1089. 

[a]  T&wi,  If  a  corporation  and  the 
transferee  of  stock  are  insolvent  i 
the  transferor's  knowledge,  an  infer- 
ence of  fraud  in  the  transfer  is  lusti- 
iled.  Banta  v.  Hubbell.  167  Mo.  A. 
88,  150  SW  1089. 

88.  Ailing  V.  Wenzell,  87  Til.  A.  511 
[aff  133  III.  264,  24   NE  551]. 

86.  Stedman  v.  Eveleth,  6  Mete. 
(Mass.)  114. 

87.  Veeder  v.   Mudgrett,  95  N.  T. 


295. 

88. 

88. 

80. 

61. 
883. 

69. 

63. 

64. 


Allibone  v.  Hager,  46  Pa.  4S. 
Alllbone  v.  Ha^er,  48  Pa.  48. 
See  Infra  }  1781. 
Glenn    v.    McAllister,   46   Fed. 


Wigton  V.  Hosier,  102  Fed.  70. 

Rowell  V.  Chandler,  88  111.  288. 

Johnson  v.  Somerville  Dyeing, 
etc..  Co.,  15  Gray  (Mass.)  216. 
65.  See  cases  Infra  this  note, 
[a]  Bvldenoe  held  snfldaat  to: 
(i)  Sustain  or  warrant  a  judgment 
for  plaintiff  aeainst  defendant.  Ma- 
comber  V.  Wright,  108  Mich.  109,  66 
NW  610;  Mirage  Irr.  Co.  v.  Sturgeon, 
77  Nebr.  176,  108  NW  977:  Economy 
Powder  Co.  v.  Boyer,  227  Pa.  632,  78 
A  604.  (2)  Make  out  a  prima'  facie 
case.  Tlemey  v.  Ledden,  148  Iowa 
286.  121  NW  1060.  21  AnnCas  106; 
Herbert  v.  tJhl,  20  NTS  743;  Rich  v. 
Park,  (Tex.  Civ.  A.)  177  SW  184.  (3! 
Sustain  a  finding  that  an  association 
was  a  de  facto  corporation,  and  that 
the  members  thereof  were  liable. 
Smith  v.  Armstrong,  126  Minn.  69, 
145  NW  617.  (4)  Support  a  verdict 
for  defendant.  Bartlett  v.  Ryan, 
(Minn.)  169  NW  421.  (5)  Sustain  a 
Judgment  refusing  to  flrd  if.ibilltv  op 
tho  part  of  the  stockholders.  Sterling 
Electric  Co.  v.  Augusta  Tel.,  etc.,  Co., 
124  Ga.  371,  52  SE  541.  (6)  Warrant 
the  amount  of  the  verdict  and  the 
finding  tliat  plaintiif  had  a  just  de- 


mand against  the  corporation-  in 
which  defendants  were  shown  to  be 
the  sole  stockholders.  Zehr  v.  Zehr, 
208  111.  A.  684.  (7)  Show  that  de- 
fendant incurred  liability  through 
their  agents.  Hannah  v.  Knuth,  161 
Wis.  46^,  164  NW  986,  AnnCasl917C 
681  <boldlnK  sufficient  the  testimony 
of  the  manager  who  incurred  the  ob- 
ligations). (8)  Establish  a  prima 
facie  case  of  noncompliance  with  a 
statnte  requiring  a  certificate  to  be 
filed.  Maher  v.  Carman.  88  N.  Y.  25 
(evidence  that  the  certificate  has  not 
been  filed  in  one  of  two  counties  in 
which  the  corporation  does  business, 
together  with  an  absence  of  evidence 
that  it  has  been  filed  in  the  others 
(9)  Show  the  exhaustion  by  plaintiff 
of  his  legal  remedies  against  the  cor- 
poration. Baines  v.  Babcock.  96  <>l. 
681.  27  P  674,  SO  P  776.  29  AmSR  158 
(plaintilTs  Judgment  against  the  cor- 
poration and  the  return  unsatisfied 
of  an  execution  issued  thereon).  (10) 
Show  prima  fade  that  a  Judgment 
against  the  corporation  was  unsatis- 
fied. Singer  v.  Given,  61  Iowa  93, 
15  NW  868  (Judgment  docket,  show- 
ing the  issuance  of  an  execution  and 
Its  return  unsatisfied).  (11)  Show 
that  cornorate  property  could  not  be 
found  with  which  to  satisfy  corporate 
debts.  Paine  v.  Stewart,  38  Conn.  616 
(proof  that  the  corporation  was  in- 
solvent and  that  all  its  property  had 
gone  into  the  hands  of  a  receiver, 
thereby  withdrawing  it  from  the 
reach  of  an  oflicer).  (12)  Show  that 
defendant  is  or  was  a  stockholder. 
Knowles  v.  Sandercock,  107  Cal.  629, 
40  P  1047  (the  stock  certificate  book 
stock  ledger,  and  stock  journal, 
coupled  with  the  teatimony  of  the 
secretary  of  a  corporation  that  they 
contained  the  names  of  all  the  stock- 
holders) :  Zang  v.  Wyant,  26  Colo.  551, 
66  P  666.  71  AmSR  146  (production 
of  a  stockholders'  book  kept  as  pro- 
vided by  statute  and  testimony  of  an 
ofilcer  of  the  corporation  that  the 
book  represented  Its  stockholders, 
and  was  the  only  one  kept  for  that 

Surpose,  that  It  was  kept  in  the  or- 
Inary  course  of  business,  and  that 
the  persons  named  took  part  in  the 
meeting  of  the  stockholders  during 
the  time  their  names  appeared  on  the 
book);  Dows  v.  Naper.  91  III.  44 
(admissions  of  the  stockholder  him- 
self, and  the  statements  of  officers  of 
the  company);  Musgrave  v.  Morrison, 
64  Md.  161:  Lindeke  v.  Scott  County 
CJo-op.  Co..  126  Minn.  464,  148  NW  459- 
Randall  Printing  C^.  v.  Sanitss  Min- 
eral Water  Co..  120  Minn.  268,  139  NW 
eoe,  43  L.RANS  706;  Ross  v.  Gold  Hill 
Bank.  20  Nev.  191,  19  P  243;  Harger 
V.  McCullouirh,  2  Den.  (N.  T.)  119; 
Natwlck  V.  TerwilUger,  24  Wyo.  253, 
167  P   696,  160   P   338.      (13)    Sustain 


a  finding  of  fact  that  deceased  was  a 
stockholder  of  an  insolvent  corpora- 
tion. NefC  V.  Lamm,  99  Minn.  116, 
108  NW  849.  (14)  Show  prima  facie 
that  defendant  was  a  stockholder 
when  the  debt  was  .contracted.  Har- 
ger v.  McCuUough,  2  Den.  (N.  T.)  119 
(evidence  that  defendant  gave  a  proxy 
shortly  afterward  to  vote  at  the  en- 
suing annual  election,  the  time  for 
holding  which  was  less  than  thirty 
days  from  the  time  when  the  debt 
was  contracted,  and  by  the  charter 
the  stockholders  could  only  vote  upon 
stock  which  they  had  held  for  thirty 
days  preceding;  the  election).  (15) 
Overcome  the  presumption  created  by  . 
entries  in  the  stoclc  and  transfer 
books  of  a  corporation  that  the  party 
therein  named  is  a  stockholder.  Mud- 
gett  v.  Horreil,  83  C^l.  26  (parol 
testimony  showing  that  he  never 
accepted,  but  refused  to  accept  stock 
in  the  company).  (16)  Warrant  a 
finding  that  defendant  accepted  stock 
and  expressly  or  impliedly  agreed  to 

Jay  for  It.  Bearse  v.  Mable,  198  Mass. 
51,  84  NB  1015.  (17)  Show  that  cer- 
tain defendants  bad  not  purchased 
their  sliares  of  other  stockholders, 
but  had  subscribed  for  stock.  Die- 
terle  v.  Ann  Arbor  Paint,  etc.,  Co., 
143  Mich.  416,  107  NW  79.  (18)  Show 
that  defendants  purchased  their 
stock  from  an  original  subscriber, 
and  had  not  tiought  "treasury  stock" 
from  the  corporation  itself.  Garden 
City  Sand  Co.  v.  American  Refuse 
Crematory  Co.,  205  111.  42,  68  NE  724. 
(19)  Show-  that  defendant  subscribed 
for  a  certain  number  of  shares.  Haw- 
kins V.  Citizens'  Inv.  Co.,  38  Or.  S44, 
64  P  320.  (20)  Show  that  a  stock 
certificate  sold  by  the  corporation 
was  pledged  as  collateral  to  secure 
payment  of  a  note  given  for  the  pur- 
chase price.  Meholln  v.  Carl.son,  17 
Ida.   742,   107  P   756,   184    AmSR   286. 

(21)  Sustain  a  finding  that  shares  of 
stock  were  Issued  by  a  corporation 
as  collateral  security  for  the  payment 
of  a  debt  due  by  the  corporation  to 
the  holdiT  of  such  stock,  an-l  that  the 
stock  was  so  Issued  and  hold  was 
duly  entered  on  the  stock  record  of 
the  corporation.  Field  v.  Evans,  106 
Minn.  85,  118  NW  55,  19  L.RANS  249. 

(22)  Show  that  stock  was  fully  paid. 
Henry  v.  Semonian.  27  Colo.  A.  487, 
1 50  P  818 ;  Union  Pac.  R.  Co.  v.  Blair, 
48  Utah  38,  166  P  948.  (23)  Show 
that  stock  was  not  fully  paid.  Los 
Angeles  Home  Sav.  Bank  v.  Los  An- 
geles City  Realty  Co..  176  Cal.  731, 
171  P  290;  Fish  v.  Gilbert.  73  Conn. 
377.  47  A  718;  Bank  v.  Judgena.  184 
La.  765,  64  S  703:  Anheuser-Busch 
Brewing  Assoc,  v.  Park  Novelty  Co., 
120  Mo.  A.  613,  97  SW  2f09.  (24) 
Make  a  prima  facie  showing  that  de- 
fendant's  stock  was  not   fully   paid. 
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inanffieieiit.** 

,  [i  1777]    (13)    Dismissal    before    Txlal.    The 

suit  should  be  dismissed  on  motion  where  it  is  not 

brought  in  the  county  la  which  defendant  resides.*^ 

Where  the  suit  has  been  inadvisedly  dismissed  by 

the  court  and  stricken  off  the  docket,  any  creditor 

coming  in  and  making  a  proper  showing  may  have  it 

reinstated  and  prosecuted  to  final  judgment.** 

[$  1778]     (14)    Tri»L    Provided    the    evidence 

is  sufBeient  to  entitle  plaintiff  to  go  to  the  jury,** 

disputed  questions  of  fact  should  be  submitted  to 

the  jury^°  under  proper  instructions  by  the  court.^^ 

Qrlndl*  V.  stone,  78  Me.  ITS,  3  A  18S 
(the  corporation's  certificate  of  or- 
Kanizatlon  shoving  that  defendant 
subscribed  for  a  certain  number  of 
shares,  and  that  he  paid  a  certain 
sum  less  than  their  par  value).  (25) 
Show  a  .mere  colorable  transaction 
for  the  purpose  of  giving  stock  sub- 
scribed for  the  appearance  of  being 
fully  paid.  Fox  v.  Produce  Cold 
Storage  E}xch..  192  111.  A.  301.  (26) 
Show  defendant  entitled  to  a  credit 
given    him     on    the    books    of    the 


The  eourt  does  not  err  in  refusing  to  grant  a  motion 
to  dismiss,  made. when  plaintiffs  rest  their  case, 
which  merely  calls  atention  to  an  alleged  defect  of 
parties,  and  which  does  not  suggest  that  the  plead- 
ings are  insufficient  or  that  an  issue  not  made  there- 
by is  being  tried  against  defendant's  will,  or  that 
a  recovery,  such  as  is  ultimately  ordered,  cannot  be 
had  in  the  action ;"  ai;d  of  course  the  action  should 
not  be  dismissed  after  the  close  of  plaintiff's  ease  on 
the  ground  that  the  evidence  is  insufBcient  where  it 
is  in  fact  sufficient.'*  The  bourt  properly  directs  a 
verdict  for  def endajit  where  the  evidence  introduced 


company.  McCullough's  App.,  1  Mon. 
(Pa.)  TOO.  (27)  Sustain  a  flndlng  that 
stock  had  been  fully  paid  for  by 
transferring  factory  facilities,  good 
wi)l,  and  patent  rights  to  the  corpora- 
tion. Brown  v.  weeks,  l9e  Mich.  27, 
161  NW  946.  (28)  Show  that  secret 
process,  listed  as  property  given  in 
payment  of  stock,  was  delivered  to 
the  corporation,  and  that  it  liad  the 
benefit  thereof.  Durand  v.  Brown, 
236  Fed.  609.  149  CCA  606.  (29)  Show 
that  defendant  mercantile  corpora- 
tion's taking  of  stock  in  telephone 
company  in  payment  for  goods  sold 
was  conducted  on  behalf  of  defendant 
by  ofiJcers  authorized  to  act  for  It. 
Olson  v.  Warroad  Mercantile  Co..  186 
Minn.  310,  161  NW  713.  (30)  Show 
that  a  subscription  had  not  tie^n  fully 
paid  by  a  transfer  of  property  to  the 
company.  Ford  Hardwood  Lumber 
Co.  V.  (Element.  97  Ark.  622,  136  SW 
343;  Hoore  v.  u.  S.  One  Stave  Barrel 
Co.,  141  111.  A.  104  [afr  238  111.  644, 
87  NE  636,  128  AmSR  1541.  (31) 
Show  that  property  received  in  ex- 
change for  or  in  payment  of  stock 
was  overvalued.  Enrieht  v.  Heek- 
scher,  240  Fed.  863,  158  CCA  619;  Fox 
V.  Prodlice  Cold  Storage  EJxch..  192 
111.  A  301;  Goodman  v.  White.  17«  N. 
C.  399,  93  SE  906.  (32)  Show  that 
there  was  no  intention  to  overvalue 
property  received  for  stock.  Taylor 
V.  Walker,  117  Fed.  737  [aft  127  Fed. 
108];  Draper  v.  Beadle.  16  NTWkly 
Dig  476.  (33)  Sustain  a  finding  that 
the  incorporators  did  not  overvalue 
an  oil  lease  given  for  stock  in  their 
statement  to  the  secretary  of  state, 
so  as  to  render  them  individually 
liable.  Peden  Iron,  etc.,  Co.  v.  Jen- 
kins, (Tex.  Civ.  A.)  208  SW  180.  (34) 
Sustain  a  finding  that  defendant  dis- 
posed of  his  stock  in  fraud  of  cred- 
itors of  the  corporation.  Oottschalk 
V.  Stover,  85  Mo.  A.  686.  (85)  Show 
that  a  stockholder  transferred  his 
stock  In  good  faith  and  without  intent 
to  evade  his  liability  thereon.  Fi- 
delity, etc.,  Trust  Co.  v.  Ede'tn,  176 
Ky.  376.  195  SW  447;  Banta  v.  Hub- 
bell,  167  Mo.  A.  38,  150  SW  1089.  (36) 
Sustain  a  finding  that  plaintiff  had 
knowledge  when  he  gave  the  credit 
that  inventions  and  patents  were  re- 
ceived by  the  corporation  in  full  pay- 
ment for  its  capital  stock.  Whltehlll 
V.  Jacobs,  76  Wis.  474,  44  NW  630. 
(87)  Show  that  none  of  the  creditors 
whose  claims  were  contested  were 
bona  fide  creditors  without  notice  of 
the  equities  of  defendant  stockhold- 
ers. Dickinson  v.  Kline.  96  Nebr. 
436,  148  NW  141.  (88)  Show  that  de- 
fendant purchased  stock  knowing 
that  the  corporation  was  not  a  going 
concern,  trtfca  Fire  Alarm  Tet.  go.  v. 
Waggoner  Watchman  Clock  C3o.,  16* 
Mich.  618,  182  NW  602.  (39)  Show 
that  defendants,  when  purchasing 
their  stock  from  an  original  sub- 
scriber,   had    notice    that    it    was   not 


paid  np  (Garden  ^ity  Sand  Co.  v. 
American  Refuse  Crematory  Co.,  205 
ni  42,  68  NB724  Crev  105  111.  A.  842]; 
Anheuser-Busch  Brewing  Assoc,  v. 
Park  Novelty  Co.,  120  Mo.  A.  513,  97 
SW  209)  (40)  or  that  It  was  assess- 
able (Campbell  v.  MoPhee,  86  Wash. 
593,  79  P  206).  (41)  SusUin  a  finding 
that  cash  furnished  a  corporation  by 
the  holder  of  partly  unpaid  stock, 
above  what  was  credited  on  his  stock, 
was  advanced  with  the  knowledge  and 
consent  of  the  managing  ofllcers  of 
the  corporation,  and  was  treated  by 
them  as  creating  a  debt  of  the  cor- 
poration to  the  stockholder.  Stine- 
bak»r  V.  National  Restaurant  Co..  133 
Mo.  A.  250,  118  SW  237.  (42)  Show 
purchase  of  treasury  stock.  Sherman 
V.  Shaughnessy,  148  Mo.  A.  67  9,  129 
SW  246.  (48)  Show  cancellation  of 
shares.  Doyle  v.  Kleinkemper,  8  Ija. 
A.  (Orleans)  31. 

Vartlenlar  auitltn  as  prima  facto 
•Tldeae*  see  supra  {  1778. 

es.     See  cases  infra  this  note. 

[a]  BvUanoe  held  InsninolMit  to: 
(1)  Show  a  valid  subscription.  Stev- 
ens V.  Llppman,  86  Misc.  847,  148 
NTS  419.  (2)  Show  that  defendant 
agreed  to  purchase  corporate  stock 
from  the  corporation.  OuUey  v. 
Bache,  98  Ark.  688,  136  SW  667;  Auld 
V.  C:aunt,  216  Mass.  381.  103  NE  981, 

(3)  Show  that  the  stock  was  sold  to 
defendant  and  the  certificate  there- 
for Issued  as  "paid-up"  stock.  Mer- 
chants' Mut.  Adjusting  Agency  v. 
Davidson.  23  Cal.  A.  274,  187  P  1091. 

(4)  Show  payment  for  corporate 
stock  by  subscribers  thereto.  Olson 
Mfg.  Co.  V.  Rex  Motor  Co.,  (Mich.) 
170  NW  64.  (5)  Justify  a  holding 
that  the  stock  subscribed  for  had 
been  fully  paid  In  consideration  of 
the  transfer  to  the  company  of  cer- 
tain property.  McConey  v.  Belton 
Oil,  etc.,  Co.,  97  Minn.  190,  106  NW 
900.  (6)  Show  that  the  corporation 
released  the  subscriber  from  liability 
on  his  subscription.  McLaren  v. 
Terry,  81  Wis.  118,  61  NW  87.  (7) 
Show  that  subscriptions  remained 
unpaid  and  subject  to  the  claims  of 
creditors.  Turner  v.  Fidelity  Loan 
Concern,  2  Cal.  A.  122,  83  P  62: 
Merrill  v.  Timbrell,  123  Iowa  875,  98 
NW  879;  Richardson  v.  Treasure  Hill 
MIn.  Co.,  23  Utah  366,  66  P  74.  (8) 
Establish  the  fact  that  defendant  is 
a  stockholder.  Mason  v.  Cheshire 
Iron  Works,  4  Allen  (Mass.)  398 
{proof  that  In  the  suit  In  which  the 
judgment  against  the  corporation 
was  recovered  defendant  was  sum- 
moned as  a  stockholder  and  de- 
faulted). (9)  Support  a  charge  that 
defendant.  In  bad  faith,  made  an  ex- 
cessive valuation  of  property  turned 
over  to  the  corporation  for  its  stock. 
Clinton  MIn.,  etc.,  Co.  v.  Jamison.  258 
Fed.  677;  Courtney  v.  Ohl,  240  Fed. 
124,  163  CCA  160.  (10)  Show  that  a 
certain  person  was  not  a  bona  fide 
purchaser  for  value  of  certain  stock. 
mvles  V.  Ball,  64  Wash.  298.  116  P 
833.  AnnCasl914B  760.  (11)  E'<tab- 
llBh  the  Joint  liability  of  defendants 
sued  Jointly  as  partners.  Zehr  v. 
Zehr.  203  HI.  A.  684.  (12)  Show  that 
stockholders  In  a  warehouse  company 
wore  guilty  of  unfaithfulness,  so  as 
to  render  them  liable  for  corporate 
debts,  as  provided  by  Gen.  St.  (1894) 
S  2610  subd  8.  Rice  v.  Madella  Farm- 
ers' Warehouse  Co.,  87  Minn.  898,  92 
NW  226.     (IS)  Impeach  the  Judgment 


appointing  a  receiver  on  the  groiind 
of  want  of  service  of  process  on  the 
defendant  therein.  Sllvain  v.  Benson, 
68  Wash.  286,  123  P  467.  (14)  Show 
that  the  creditor  had  knowledge  that 
the  stock  was  uni>ald  at  the  time  the 
debt  was  created.  Shipman  v.  Port- 
land Constr.  Co.,  64  Or.  1,  128  P  989. 
(16)  Show  unconditional  purchase 
of  stock.  Perkins  v.  Le  Viness, 
(Md.)  106  A  706.  (16)  Show  that 
creditors  knew  at  the  time  they  be- 
came such  that  suoh  stock  had  been 
issued  as  a  bonus,  without  pavment 
therefor,  to  purchasers  of  bonds. 
Scott  V.  Iiuahrmann,  (Ho.)  213  SW 
866. 

87.  Oreer  v.  Jackson,  146  Qa.  S7C, 
91  SB  417. 

es.  Johnson  v.  (3arpenter,  21  Oh. 
car.  Ct  168,  11  Oh.  Cir.  Dec  467  (so 
holding.  In  a  case  where  plaintiff  and 
all  cross  petitioners  consented  to  the 
dismissal,  on  the  in'ound  that  the  suit 
was  a  statutory  one  to  recover  a  fund 
for  the  Joint  and  equal  benefit  of  all 
the  creditors  according  to  their 
classes). 

69.  See  cases  infra  this  note. 

[al  Bvldnoe  1i*M  snflfllMit  for 
Jtaer. — Dunn  v.  Howe,  167  Fed.  849, 
47  CCA  13 

Ibl  VrtAenoe  lieM  tanttolant  fw 
xy. — ^Higley  v.  Bergholz,  44  App. 
iv.   638,   60  NTS    626. 

70.  XT.  S. — ^Tlbblts  V.  Ctonverse,  175 
Fed.  560,  99  CCA  182;  Anderson  v. 
Philadelphia  Warehouse  Co.,  4  Fe4 
130  raff  111  U.  S.  479,  4  SCt  626,  88 
L.  ed.  478]. 

Ud.— TTmer  v.  Sollenberger,  89  Md. 
316,  48  A  810. 

Mass.— Electric  Weldlnir  (Jo.  v. 
Prince,  200  Mass.  386,  86  NB  947,  128 
AmSR  434. 

N.  T. — Lake  Superior  Iron  Co.  v. 
Drexel,  90  N.  T.  87;  Breck  v.  Brew- 
ster, 160  App.  DIv.  202,  134  NTS 
697. 

N.  C. — WhltloCk  V.  Alexander,  160 
N.  C.  479,  76  SE  488.  

Va. — Dickens  v.  Radford-Winis 
Southern  R.  Co.,  121  Va.  353,  93  SB 
626.  _ 

Wis.— Helnze  v.  South  Green  ^y 
Land,  etc.,  Co.,  109  Wis.  99.  85  NW 
145.  ^     _ 

[al  WkethsT  a  paraon  la  a  atoek- 
liolaer  is  a  question  of  fact  for  the 
Jury.  Breck  v.  Brewster,  J50  App. 
blv.  202.  134  NTS  697;  fteinze  v. 
South  Green  Bay  Land,  etc.,  (3o.,  109 
Wis.  99,   85  NW  146.  „ 

[b]  Watt«n  of  defease.  —  The 
court  should  submit  to  the  Jury  all 
the  Issues  of  fact  Involving  the 
validity  of  the  subscription  or 
other  matter  constituting  a  de- 
fense. Dickens  v.  Radford-WIllis 
Southern  R.  Co.,  121  Va.  363,  93  SB 
625.     • 

71.  See  cases  infra  this  note. 

ta]  Xnatraetloiui  nphAUL — ^MoDer- 
mott  V.  Squler.  124  Mich.  523.  83  NW 
287:  National  "Tube  Works  Co  v.  Gll- 
fillan,  124  N.  Y.  302,  26  NE  638  [afl 
46  Hun  2481:  Raich  v.  Lindebek,  86 
N.   D.    183,    161    NW   1026. 

[b]  X&Btniottoaa  beU  •rroneonaw— 
Umer  v.  Sollenberger,  89  Md.  316.  48 
A  810. 

72.  Densmore  v.  Shepard,  46  Minn. 
64,  96,  48  NW  688,  681. 

78.  Tiffany  v.  Oiesen,  96  Minn. 
488,  105  NW  901. 


For  totw  caaM. developments  and  olumffea  In  the  law  see  cumulative  AnnotoUons,  same  UUe,  page  and  note  number. 
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by  hitn  is  such  that  a  verdict  for  plaintiff  could  not 
be  sustained.'*  It  is  held  that,  where  plaintiff  estab- 
lishes the  corporate  indebtedness  and  defendant 
admits  the  amount  of  his  subscription  and  nonpay- 
ment thereof  and  introduces  no  further  evidence, 
the  court  may  direct  a  verdict  for  plaintiffs.^' 
Where  a  creditor  of  an  insolvent  corporation  simply 
seeks  payment  of  his  debt  out  of  an  unpaid  stock 
subscription,  and  defendant  fails  to  ask  for  a  set- 
tlement and  an  equitable  distribution  of  the  assets, 
the  only  inquiry  is  as  to  the  liability  of  defendant 
stockholder  to  plaintiff  for  the  payment  of  the 
debt ;"  and  where  the  claims  on  which  the  creditors 
sue  have  become  fixed  by  judgment,  the  court  cannot 
inquire  into  the  consideration  paid  for  them  in  the 
absence  of  an  allegation  of  fraud  and  proof  in  sup- 
port thereof.^' 

The  findings  should  state  the  actual  consideration, 
if  any,  given  by  defendant  for  his  stock.'*  Various^ 
findings  have  been  held  to  be  consistent,"  to  be 
within  the  issues,"**  and  to  justify  the  judgment 
for*^  or  against'*  defendant.  A  finding  that  cer- 
tain persons  are  stockholders  in  the  corporation 
includes  a  finding  that  every  condition  precedent  to 
their  becoming  full  stockholders,  and  subject  to  lia- 
bility, has  been  performed  or  waived;"  and  where, 
in  an  action  to  recover  unpaid  stock  subscriptions 
on  a  call  made  to  pay  creditors  after  the  corpora- 
tion's insolvency,  the  court  finds  that  defendant 
transferred  his  stock  to  an  insolvent  for  the  purpose 
of  avoiding  liability,  a  finding  that  he  was  a  stock- 
holder at  the  date  of  the  call  is  unnecessary  to  sus- 
tain a  judgment  against  him  for  the  unpaid  bal- 
ance.** Findings  as  to  the  amount  of  stock  held  by 
nonresidents,  over  whom  the  court  has  acquired  no 
jurisdiction,  are  unnecessary.'* 

[$  1779]  (15)  Seferences.  In  equity  a  refer- 
ence may  be  made  to  a  master  to  ascertain  and 
report  the  amount  of  the  debt,  and  the  proportion  of 
it  with  which  each  of  the  stockholders  should  be 
charged."  When  a  reference  in  an  action  by  the 
receiver  is  in  regard  to  the  indebtedness  of  the  cor- 
poration to  a  person  who  is  a  director  and  officer  and 
does  not  embrace  the  indebtedness  of  defendant  on 
his  stock  subscription,  the  court  may  nevertheles'? 
deduct  the  latter  from  the  claim  of  defendant  in  ren- 
dering a  decree  in  his  favor."  Where  a  contribu- 
tory has  given  value  in  kind  for  shares  in  respect 


ot  which  it  is  sought  to  hold  him  liable,  it  is  com- 
petent either  for  the  court  or  the  master  to  inquire 
into  the  soflftoiency  of  the  value  given."  However, 
where  a  reference  has  been  directed  to  an  officer  to 
take  all  necessary  proceedings  for  the  due  winding 
up  of  the  company,  delegating  to  him  for  such 
purpose  the  powers  conferred  on  the  court  there- 
for by  the  winding-up  statutes,  he  has  jurisdiction 
in  settling  the  list  of  contributories  to  inquire  into 
and  decide  as  to  whether  stockholders  holding  cer- 
tificates declaring  the  stock  to  have  been  fully  paid 
np  have  in  fact  paid  anything  thereon."  Notwith- 
standing the  fact  that  special  powers  of  an  inquisi- 
torial character  have  been  conferred  by  statute  on 
the  liquidation  in  winding-up  proceedings,  the  court 
may  in  a  proper  case  order  an  official  referee  to 
consider  the  application  of  the  contributories  for  a 
discovery."  A  referee's  finding  that  a  stockholder  is 
insolvent  will  not  be  upheld  where  the  evidence 
shows  that  he  still  has  outstanding  interests,  and  has 
conveyed  property  without  valid  consideration.*^ 

[$  1780]  (16)  Amount  of  Secovery.  Recovery 
may  be  had,  within  the  limits  of  defendants'  lia- 
bility, for  the  amount  of  the  indebtedness  sued  on." 
However,  under  some  statutes  recovery  against  an 
individual  defendant  is  only  for  his  proportionate 
liability  for  the  indebtedness,*'  and  if  a  receiver 
collects  more,  he  is  bound  to  restore  it.**  Even  where 
a  creditor  is  not  limited  in  his  recovery  to  the 
amount  represented  by  the  proportion  which  defend  • 
ant's  unpaid  subscription  bears  to  all  unpaid  sub- 
scriptions,*"' it  is  proper  for  the  court  to  adjust  the 
equities  of  the  parties  before  it.*'  Where  plaintiff 
is  a  receiver  of  the  corporation,  he  is  not  restricted, 
in  his  recovery,  to  the  amount  of  the  debt  due. to  the 
creditor  of  the  corporation,  who  procured  his 
appointment;*'  but  if  the  corporation  is  dissolved 
he  cannot  collect  the  entire  amount  due  on  sub- 
scription contracts  unless  the  amount  ovnng  by  all 
solvent  stockholders  is  required  to  discharge  the 
debts.*'  Interest,  when  properly  allowed,**  may  ba 
allowed  to  commence  according  to  the  rule  obtaininv 
in  the  particular  jurisdiction,  such  as  the  date  when 
the  debt  became  due,^  the  time  when  the  report 
of  a  register  or  referee,  ascertaining  the  debts  of  the 
corporation,  was  confirmed,'  the  date  of  the  com- 
mencement of  the  action,"    the  time  when  a  final 


74.  American  Freehold  Morte.-  Oo. 
V.  Brower.   (Miss.)    32  S  »06. 

76.  Harmon  v.  Hunt,  116  N.  C.  678, 
81  SB  569. 

76.  Jessamine  County  v.  Swigert, 
S  SW  13,  8  KyL  692. 

77.  Gordon  v.  Cummlngs,  78  Wash. 
ei5.  139  P  489. 

78.  G.  P.  Lucey  Co.  v.  McMuIlen, 
(Cal.)  178  P  1000. 

79.  Welch  V.  Sargent,  127  Cal.  72, 
69  P  319. 

80.  Peck  V.  Noee,  164  Cal.  361,  »7 
P  866. 

81.  Kellerman  v.  Maler,  116  Cal. 
>.16,  48  P  877. 

[a]  Thna  findings  that  defend- 
ants never  subscribed  for  stock,  or 
agreed  to  pay  any  balance  between 
the  price  paid  for  the  stock  and  the 
par  value,  but  purchased  the  stock 
respectively  from  the  corporation 
for  certain  amounts,  and  paid  there- 
for. Justify  a  Judgment  for  defend- 
ants. Kellerman  v.  Maler,  116  Cal. 
416.  48  P  377. 

_  88.    Peck  V.  Noee,  164  Cal.  361,  97 
P  865. 

83.  Arthur  v.  Clarke,  46  Minn.  491, 
49  NW  262. 

_  84.     People's   Home    Sav.    Bank   v. 
Blckard.  139  Cal.  286.  73  P  858. 

SB.  Commercial  Bank  v.  Azotine 
Ufg.  Co.,  66  Minn.  413,  6»  NW  217. 


86,  Brings  V.  Penniman,  S  Cow. 
(N.  T.)  387,  18  AmD  454. 

87.  Kroegher  v.  Calivada  Coloniza- 
tion Co.,  119  Fed.  841,  56  CCA  267. 

'88.  In  re  Hess  Mfg.  Co.,  23  Can.  S. 
C.  644. 

89.  In  re  Cornwall  Furniture  Co., 
18  Ont.   L.   101. 

90.  Re  Sovereign  Bank,  84  Ont.  L. 
677.  9  OntWN  168. 

91.  De  Camp  v.  Levoy,  19  Oh.  Clr. 
Ct.  335,  10  Oh.  Clr.  Dec.  609. 

98.  U.  S.— Lloyd  v.  Preston,  146 
U.  S.  630,  IS  set  131,  38  L  ed.  1111. 

Conn. — Johnston  v.  Allls,  71  Conn. 
207,  41  A  816. 

Ind. — Camahan  v.  Campbell,  69  NE 
1054;  Overmyer  v.  Cannon,  82  Ind. 
457. 

La. — Jackson  F.  ft  M.  Ins.  Co.  v, 
Walle,  105  La.  89,  29  S  503. 

Mass. — Coyle  v.  Taunton  Safe  De- 
posit, etc.,  Co.,  216  Mass.  166,  103  NE 
288. 

Mich. — Bagley  v.  Beecher,  36  Mich. 
108. 

Minn. — Spooner  v.  Bay  St.  Louis 
Syndicate.   47  Minn.  464.  60  NW  601. 

N.  H.— Erickson  v.  Nesmlth,  46  N. 
H.   3^71. 

N.  T. — Card  v.  Groesbeck.  140  App. 
Div.  30.  124  NTS  372  [motion  granted 
to  app  140  App.  Div,  916  mem,  124 
NTS     1112     mem     (mod    on     other 


grounds  204  N.  T.  301.  97  NB  728)1. 
Wis. — Rehbetn  v.   Rahr,   109   Wis. 
136.  86  NW  316. 

93.  KIsseberth  v.  Prescott,  91  Fed. 
611;  Coyle  v.  Taunton  Safe  Deposit, 
etc.,  Co..   216   Mass.   166.  103   NE   288. 

Colleotlon  from  solvent  rrtooUioId- 
ers  wttliln  Jnxtsdtotion  see  Infra  f 
1781. 

OoBtilbvtloa  amoBf  Mookholdera 
see  infra  (S  1786-1797! 

ITfttnr*  and  •ztent  ot  Ualilllty  see 
supra  {{   1475-1635. 

94.  In  re  New  Iberia  Cotton  Mills 
Co..  113  La.  404,  37  S  8;  Clarke  ▼. 
Thomas.  34  Oh.  St.  46. 

95.  Blood  V.  La  Serena  Land,  etc., 
Co..  160   Cal.   764,  89  P  1090. 

86.  Blood  V.  La  Serena  Land,  etc., 
COa  160  Cal.  764,  89  P  1090. 

ProTlaloiui  la  deoree  for  anportloiip 
mmt  of  ItoMllty  see  infra  S  1781. 

97.  Mann  v.  Pentz,  2  Sandf.  Cjh. 
267  [rev  on  other  grounds  3  N.  T. 
4161. 

98.  McNelus  v.  Stillman,  172  App. 
Div.  307.  158  NTS  428. 

99.  See  supra  I  1617. 

1.    Wheeler  v.  Millar,  90  N.  T.  853. 

3.  National  Commercial  Bank  v. 
McDonnell,  92  AI^  387,  9  S  149.    . 

3.  AIsop  V.  Conway,  188  Fed.  668, 
110  CCA  366  [certiorari  den  228  U.  a 
720,  S2JBCt  628, ,660..  ed.  629];  Wheat- 
LJiqilized  by  'C 
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call  was  made,*  or  the  time  'when  a  receiver  asked 
the  court  to  make  an  assessment.' 

[i  1781]  (17)  Judgment  or  Decree.  While 
relief  Icfss  than  that  asked  for  may  be  granted,*  it 
is  improper  to  grant  relief  which  is  not  contemplated 
nor  asked  for  by  the  bill  or  complaint,^  unless  the 
bill  is  amended  so  as  to  cover  such  relief;^  nor  can 
a  decree  be  sustained  on  a  theory  which  does  not 
appear  either  in  the  bill,  findings,  or  decree  itself.' 
A  report  by  a  master  ascertaining  but  one  debt,  aad 
fixing  that  at  a  certain  sum,  is  not  sufficient  to  sup- 
port a  decree  against  stockholders  for  a  much 
larger  stun.*'  While  no  injustice  is  done  by  a  joint 
judgment  in  ease  the  claim' of  the  creditor  does  not 
exceed  the  amount  due  from  any  one  of  the  defend- 
ants on  his  capital  stoek,'^  and  it  is  proper  to  give 
a  decree  against  both  the  nominal  and  equitable 
owners  of  certain  stock  if  the  recovery  is  restricted 
to  the  aggregate  amount  of  complainant's  judg- 
ments,'* ,  several  judgments  may  be  rendered.*' 
Under  some  constitutional  and  statutory  provisions 
several  judgments  may**  or  must**  be  rendered; 
and  judgment  may  be  had  against  such  of  the 
defendants  as  are  liable,  although  other  defendants 
sued  are  not  proved  or  found  to  be  liable.^^  Where 
the  suit  is  in  the  nature  of  a  creditor's  bill  br  is  to 
.  enforce  a  statutory  liability  for  the  benefit  of  all  the 
creditors  against  all  the  stockholders,  it  is  proper 
and  necessary  to  ascertain  the  amount  of  the  debts, 
assets,  and  unpaid  capital,  to  provide  for  the  pay- 
ment of  all  creditors  in  full,  or  pro  tanto  where  the 
fund  to  be  recovered  is  not  sufficient  to  discharge 
their  claims  in  full  and  to  settle  the  equities  between 
stockholders  by  apportioning  or  providing  for  the 
apportionment  of  their  liability;*'  but  where  the 
proceeding  is  in  the  nature  of  an  equitable  attach- 


ment, by  which  the  claims  oi  the  company  against 
its  stockholders  may  be  made  available  in  the  pay- 
ment of  its  debts,  the  court  need  not  apportion  lia- 
bility.*' Provision  may  be  made  for  the  discharge 
of  the  liability  by  the  solvent  stockholders,**  or, 
where  such  a  course  is  not  inequitable,^"  by  the 
solvent  stockholders  within  the  jurisdiction.** 
While  s  judgment  or  decree  may  be  rendered  only 
against  those  stockholders  over  whom  the  court  has 
acquired  jurisdiction,**  it  is  not  proper  to  give 
judgment  assessing  the  whole  indebtedness  of  the 
corporation  upon  the  stockholders  who  are  served 
with  process,  unless  it  appears  that  those  defer,d- 
ants  who  are  not  served  with  process  could  not  have 
been  so  served.*'  A  judgment  which  permits  credi- 
tors to  collect  twice  for  the  same  stock,  once  from 
the  transferee  and  once  from  the  transferor,  it 
erroneous;**  but  a  .judgment  against  stockholder? 
-rendered  after  the  repeal  of  the  statute  imposing 
liability  is  erroneous  merely,  and  not  void.*'  Judg- 
ments against  persons  who  are  liable  both  as  guaran- 
tors and  as  stockholders,  whose  aggregate  amount 
is  less  than  the  agreed  amount  of  the  corporate  lia- 
bility, are  not  erroneouB  because  they  do  not  speci- 
fy the  amounts- of  defendants'  respective  liabiUties 
as  guarantors  and  as  stockholders.** 

Stay  or  saapensioa.  The  court  may,  in  its  discre- 
tion, on  application  and  notice,  stay  the  docketing  of 
the  judgment  against  a  ptarticular  stockholder  on 
the  giving  of  bond  to  pay  assessments  on  the  judg- 
m^it  whenever  ordered  by  the  court.*'  Some  stat- 
utes authorize  a  suspension  for  a  limited  time  of 
the  apportionment  of  the  liability  of  stockholders.*^ 

Payment  and  satisfaction.  A  judgment  rendered 
against  a  stockholder  for  debts  of  the  corporation, 
under  a  statute,  is  satisfied  only  pro  tanto  by  the 


ley  v.  Glover,  125  Ga.  710,  54  SB  626; 
Newberry  v.  Alexander,  44  Oh.  St. 
346,  7  NB  446;  Mason  v.  Alexander, 
44  Oh.  St.  318,  7  NB  435. 

4.  Andrew's  App.,  1  Mon.  (Pa.) 
126. 

a.  Du  Pont  V.  Ball,  (Del.)  106  A 
39 

e.  Carter  v.  Samuel  Hano  Co.,  72 
N.  H.  649,  58  A  243. 

7.  Vlck  v.  Lane,  «6  Mlsa.  681: 
Scott  V.  Luehrmann,  (Mo.)  213  SW 
865;  Aeate  v.  Sands,  8  Daly  66  [att 
73   N.  Y.  620]. 

8.  Richmond  v.  Irons,  121  tJ.  S.  27, 
7  set  788,  30  L.  ed.  864. 

9.  Teich  V.  Midland  Mach.  Co.,  177 
111    A    354 

io. '  Bell's  App.,  115  Pa.  88,  8  A  177, 
2  AmSH  532. 

IX.     White  v.  Blum,  4  Nebr.  555. 

la.  Lloyd  V.  Preston,  146  U.  S.  630, 
13  set  131,  36  L.  ed.  1111. 

13.  See'  Comanche  Mln.  Co.  v. 
Rumlcfy,  1  Mont.  201  (holding  that 
Judgment  may  be  entered  against  de- 
fendants Individually  who  are  named 
and  described  In  the  complaint  as  a 
certain  company,  although  they  are 
not  members  or  it,  if  the  Jury  find 
that   they  are   liable   individually). 

14.  Mosely  v.  Jones,  66  Ga.  466. 

15.  McTamany  v.  Day,  23  Ida.  95, 
128  P  563;  Marriott  v.  Columbus,  etc., 
R.  Co.,  30  Oh.  Clr:  Ct.  419;  Shlpman 
v.  Portland  Constr.  Co.,  64  Or.  1,  128 
P  989.  And  see  Bagley  v.  Beecher, 
36  Mich.  108   (suit  for  contribution). 

16.  Porter  v.  Kepler,  14  Oh.  127; 
McHose  V.  Wheeler,  45  Pa.  32. 

17.  IT.  S. — Wood  V.  Dummer,  80  F. 
Cas.  No.  17,944,  3  Mason  808. 

Del. — Du  Pont  V.  Ball,  106  A  39. 

Ind. — Overmyer  v.  (Gannon,  82  Ind. 
467. 

Kan. — Calef  v.  Wyandotte  Realty 
Co.,  70  Kan.  318,  78  P  816. 

Minn. — Harper  v.  Carroll,  66  Minn. 
487,  69  NW  610,  1069 :  Clarke  v.  Cold 
Spring  Opera  House  Co.,  68  Minn.  16, 
69  NW  632. 


Miss. — Perkins  T.  Sanders,  66  Miss. 
733 

Mo. — Leucke  v.  Tredway,  46  Mo. 
A.  507. 

Nev. — Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  242,   9   P  121,  3  AmSR  883. 

N.  H. — Erlokson  v.  Nesmlth,  46  N. 
H.  371. 

N.  T. — Chishroan  v.  Sheppard,  4 
Barb.  113;  Hallett  v.  Metropolitan 
Messenger  Co.,  69  App.  Dlv.  258,  74 
NYS  639,  32  NYCIvProc  346  [mod  35 
Misc.  659,  72  NYS  370];  Masters  v. 
Rossle  Lead  Mln.  Co.,  2  Sandf.  Ch. 
301. 

Oh. — Bonewltz  v.  Van  Wert  County 
Bank,  41  Oh.  St.  78;  Marriott  v.  Co- 
lumbus, etc.,  R.  Co.,  SO  Oh.  Clr.  Ct 
419. 

Pa.— Bell's  App.,  116  Pa.  88,  8  A  177, 
2  AmR  532. 

Wash. — Beddow  v.  Huston,  65 
Wash.  585,  118   P  752. 

[a]  Xqnltiea  between  assignor  and 
asBlffne*. — The  equities  between  the 
holders  of  stock  by  assignment  and 
their  assignors  who  are  parties  to 
the  suit  may  be  adjusted  in  the  final 
Judgment  in  an  action  to  enforce  the 
statutory  liability  of  stockholders  In 
an  insolvent  corporation.  Railroad 
Co.  v.  Smith,  48  Oh.  St.  219,  31  NB  743. 

tb]  Oredlton. — (1)  Where  a  suit 
is  brought  for  the  benefit  of  cred- 
itors of  a  corporation  to  recover  un- 
paid stock  subscriptions  as  authorized 
by  D.  (1901)  p  971  c  354  §  64,  the 
Judgment  inures  to  the  benefit  of  all 
creditors  vcho  prove  their  claims  and 
contribute  their  proportion  to  the  ex- 
penses of  the  litigation.  Ford  v. 
Chase,  118  App.  Dlv.  605,  103  NYS 
30  [afr  189  N.  T.  504  mem,  81  NB 
1164  mem].  (2)  However,  an  order 
appended  to  a  Judgment  in  a  suit  by 
a  judgment  creditor  of  a  corporation 
against  a  stockholder  for  an  unpaid 
subscription  of  stock,  that  the  "cause 
be  retained,  and  that  any  other  Judg- 
ment creditor  .  .  .  who  shall  make 
a  proper  showing    ...    be  allawed 


to  become  a  party,"  refers  only  to 
persons  who  were  Judgment  creditors 
at  the  time  the  order  was  made. 
Balnes  v.  West  Coast  Lumber  Co.,  104 
Cal.  1,  37  P  767. 

1&  HickUnK  ▼.  Wilson.  104  III. 
54. 

19.  Harper  v.  Carroll,  66  Minn. 
487,  69  NW  610,  1069;  Perkins  v. 
Sanders,  56  Miss.  733;  Leucke  v.  Tred- 
way, 45  Mo.  A.  607. 

30.  Du  Pont  V.  Ball,  (Del.)  106 
A  39   [mod  101  A  8791. 

ai.  Brickson  v.  Nesmlth,  46  N. 
H.  371;  Marriott  v.  Columbus,  etc. 
R.  Co.,  30  Oh.  Clr.  Ct.  419. 

32.  Brewer  v.  Michigan  Salt  As- 
soc, 58  Mich.  851,  26  NW  374;  Han- 
nah V.  Knuth.  161  Wis.  467,  154  NW 
985,   AnnCasl917C    681. 

33.  Clarke  v.  Cold  Spring  Opera 
House  Co.,  58  Minn.  16,  69  NW  632; 
Bonewltz  v.  Van  Wert  County  Bank, 
41    Oh.  St.  78. 

34.  Harper  v.  Clarroll,  66  Minn. 
487,   69   NW  610,    1069. 

36.  Omaha  Coal,  etc,  Co.  v.  Suess, 
64   Nebr.   379,   74   NW  620. , 

26,  London,  etc.,  Bank  v.  Parrott, 
126  Cal.  472,  68  P  164,  73  AmSR  64. 

27.  Harper  v.  Carroll,  66  Minn. 
487,  09  NW  610,  1069. 

38.  In  re  Empire  City  Bank,  18  N. 
T.  199,  8  AbbPr  192  tmod  on  rearg  8 
AbbPr    1224    note). 

[a]  Statat*  ooastraeA  anfl  avplleO. 
—Under  Act  (1849)  S  28  providing 
that  the  anportlonment  of  the  liabil- 
ity of  stockholders  may  be  suspend«>d 
not  exceeding  a  year,  and  S  Is,  pro- 
viding that  If  further  time  Is  re- 
quired the  justice  may  allow  It  not 
exceeding  ninety  days,  where  the  ap- 
portionment Is  suspended  a  year,  and 
for  some  time  after  Its  expiration 
there  Is  no  special  term,  the  justice 
at  the  first  special  term  which  Is  held 
may  order  a  delay  for  the  whole 
period  of  ninety  days,  notwithstand- 
ing that  which  had  already  accrued 
before  the  special  term.  In  re  Empire 


For  later  0MiM,d«T*IopiiMnt«  and  oluuiffM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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compromise  and  satiafaction  of  a  jndgmest  for  the 
same  debt  rendered  against  a  trustee  of  the  corpora- 
tion under  another  statute.^'  Where  plaintiff  holds 
two  judgments  against  a. corporation,  he  is  bound 
to  apply  any  sums  received  from  stockholders  for 
the  unpaid  portion  of  their  subscriptions  to  stock 
to  the  payment  of  the  judgment  for  which  they  are 
liable." 

Ordering  receiver  to  make  assessment.  Where  n 
receiver  desires  to  make  an  assessment,  the  proper 
course  is  said  to  be  for  him  to  procure  an  order  on 
the  stockholders  to  show  cause  why  a  call  should  not 
be  made, -and  for  the  court,  on  the  return  day  of 
the  order,  after  hearing  the  parties,  to  grant  or 
refuse  the  order  of  assessment.'* 

OonclnsiTeness  and  effect.  A  decree  of  assess- 
ment is  conclusive  only  as  to  the  necessity,  validity, 
and  amount  of  the  assessment,  and  not  as  to  matters 
of  defense.^'  A  final  judgment  or  decree  is  con- 
elusive  on  the  parties  and  their  assignees  as  to  the 
matters  adjudicated;'^  and  where  the  action  is  a 
comprehensive  on&  to  enforce  a  statutory  liability 
the  judgment  or  decree  is  conclusive  as  to  all  mat- 
ters which  might  have  been  presented  and  decid- 
ed;'* but  a  judgment  against  part  of  the  stock- 
holders of  an  insolvent  corporation,  within  the  juris- 
diction of  the  court,  does  not  release  the  others 
where  their  liability  is  several,  and  not  joint." 

[$  1782]  (18)  Execntion  and  Enforcement  of 
Judgment.  Under  the  prov^ions  of  particular  stat- 
utes it  has  been  held  that  where  executions  against 
particular  stockholders  cannot  be  satisfied  in  full,  ad- 
ditional executions  may  be  issued  against  the  remain- 
ing stockholders  for  their  pro  rata  share  of  the  defi- 
ciency;'* but  where  judgments  are  obtained  by  dif- 
ferent creditors  against  the  same  stockholder  the 
first  judgment  should  be  satisfied  before  execdtion  is 
issued  on  a  subsequent  judgment,'^  and  then  it 
should  issue  only  for  so  much,  if  anything,  as 
remains  unpaid  on  his  stock  subscription."  Where 
the  judgment  provides  for  an  apportionment  of  lia- 
bility among  the  solvent  stockholders,  appropriate 
proceedings  thereafter  in  carrying  the  judgment 
into  execution  do  not  include  a  retrial  of  or  an  in- 
quiry into  any  question  of  fact  involved  in  the  judg- 
ment.'* The  sale  of  property  belonging  to  an  incor- 
porated company  under  a  judgment  recovered  against 

Ctty  Bank,  18  N.  T.  199,  8  AbbPr  192 
[mod  on  rear?  8  AbbPr  1224  note]. 
99.     Conde  v.  Hall,  92  Hun  335,  37 
NTS  411. 

30.  Sherman  v.  Harley,  (Cal.)  174 
P  901. 

31.  ■  Falk  V.  Whitman  Cigar  Co.,  B5 
N.  J.  Eq.   396,  36  A  1094. 

33.  Finch  v.  Vanasek,  132  Minn.  9, 
155  NW  754;  Gllson  v.  Appleby.  79  N. 
J.  Kq.  590,  81  A  926;  Kramer  v.  Ham- 
sher,  63  Pa.  Super.  211.  See  Glenn  v. 
McAllister,  46  Fed.  883  (statin?  gen- 
erally that  the  decree  Is  conclusive 
on  the  stockholders  as  to  all  matters 
Involved  in  the  suit  in  which  it  was 
rendered). 

OoBolnslvmasa  of  daorae  aMMslmir 
•tooUiolder  generally  see  supra  Si 
1664-1672. 

33.  U.  S.— Hamilton  v.  Titus,  185 
Fed.  140;  Chavent  v.  Schefer,  59  Fed. 
231 

Kan. — Porter  v.  Bagby,  50  Kan.  412, 
31  P  1058. 

Minn. — Brainerd  First  Nat.  Bank  v. 
Northern  Trust  Co.,  69  Minn.  176,  11 
NW  928.  , 

Mo. — ^WashlnfTton  Sav.  Bank  v. 
BiUchers',  etc..  Bank,  130  Mo.  156,  31 
SW  761. 

Oh. — ^Baltimore,  etc.,  R.  Co.  v. 
Smith.  54  Oh.  St.  562,  44  NB  240; 
Bullock  V.  Klleour,  39  Oh.  St.  643. 

Ont. — ^Re  Ontario  Supar  Co  '2  Ont. 
L.  621,  2  QntWN  496,  17  OntWR  10S8. 


the  individual  members  thereon  in  an  action  to 
which  the  company  was  not  a  party  passes  no  title.*" 
Where  the  issuance  of  an  execution  against  the 
estate  of  a  deceased  stockholder  is  precluded  by 
statute,  the  judgment  should  be  certified  as  a  claim 
against  the  estate  to  the  probate  or  other  court  in 
which  the  estate  is'  being  administered.*'  Under  a 
statute  providing  that  assets  in  the  hands  of  a  trus- 
tee shall  be  liable  in  the  same  manner  and  to  the 
same  extent  as  the  beneficiary  would  have  been,  and 
making  the  members  of  the  corporation  jointly  and 
severally  liable  for  its  debts,  where  one  holding 
stock  as  a  trustee  also  holds  other  property  on  the 
same  trust,  the  other  i.  property  may  be  taken  for 
the  debts  of  the  corporation.*^ 

[i  1783]  (19)  Appeal  and  Error.  A  writ  of 
error  bringing  up  all  the  proceedings  in  one  trans- 
seript  is  erroneous  where  the  cases  against  several 
stockholders  have  been  treated  separately  through- 
out the  proceedings  in  the  lower  court.*'  But  where 
the  action  was  brought  by  a  creditor  in  his  own 
behalf,  and  in  behalf  of  all  other  creditors,  the  other 
creditors,  although  not  made  parties,  will  have  the 
benefit  of  an  appeal  by  plaintiff.**  The  appellate 
court  cannot  examine  the  record  of  the  action 
against  the  corporation,  unless  it  was  offered  in 
evidence  upon  the  trial.*'  While  an  appeal  from  a 
judgment  assessing  a  statutory  liability  against 
stockholders  will  not  lie  against  those  who  have 
paid  their  assessments,*"  the  creditors  are  not 
estopped  to  appeal  from  the  judgment  as  to  those 
not  paying.*'  Such  appeal  is  without  prejudice  to 
stockholders  not  made  parties  until  after  the  run- 
ning of  limitations*^  unless  it  appears  that  the." 
were  insolvent  when  the  plea  of  the  statutory  bar 
was  made.*°  Nonprejudicial  errors  are  not  ground 
for  reversal."  Where  the  court  on  appeal  holds 
that  the  question  of  what  constitutes  the  law  of  a 
foreign  country  is  one  for  the  jury,  its  opinion  is  not 
admissible  as  evidence  of  such  law  on  a  subsequent 
trial." 

[$  1784]  (20)  OoBts.  The  stockholder  is  lia- 
ble for  the  cost  of  the  proceeding  prosecuted  to 
charge  him  as  a  stockholder,'^  but  he  cannot  be 
charged  with  the  costs  of  the  action  against  the 
corporation,  unless  it  is  so  provided  by  statute," 


34.  Foster  v.  Posson,  IDS  Wis.  99, 
81   NW  123. 

35.  Harper  v,  Carroll,  66  Minn. 
487.   69   NW  610,   1069. 

36.  Harper  v.  Carroll,  66  Minn. 
487,  69  NW  610,  1069;  Van  Pelt  v. 
Gardner.  54  Nebr.  701,  75  NW  874. 

37.  Scott  V.  Windham,  73  Miss:  76, 
16   S  206. 

38.  Scott  V.  Windham,  73  Miss.  76, 
16  S  206. 

89.  Baltimore,  etc.,  R.  Co.  v. 
Smith,  64  Oh.  St.  562,  44  NE  240. 

40.  Bracla  v.   Nelson,  42  Cal.  107. 
Bzooatlon   affataBt  atookliolAer  on 

Jndrmant     ogunrt     oorpoxatton     see 
supra  S§  1674-1686. 

41.  Glanella  v.  Bigelow,  96  Wis. 
185.  71  NW  111. 

43.  Stedman  v.  Eveleth,  6  Mete. 
(Mass.)    114. 

43.  Marshall  v.  Taylor,  4  Mo.  A. 
590  mem. 

44.  Herrick  v.  Wardwell,  68  Oh.  St. 
r94.  50  NE  903. 

45.  Schnack  v.  Boyd,  59  Kan.  276, 
62  P   874. 

40.  Marriott  v.  Columbus,  etc.,  R. 
Co..  30  Oh.  Clr.  Ct.  419. 

47  Marriott  v.  Columbus,  etc.,  K. 
Co..  30  Oh.  Clr.  Ct.  419. 

48.  Marriott  v.  Columbus,  etc.,  R. 
Co..   SO   Oh.    Clr.   Ct.   419. 

49.  Marriott  v.  Columbus,  etc.,  R. 
Co..  30  Oh.  Clr.  Ct.  419. 

50.  Welch  V.  Sargent,  127  CaL  72, 


59  P  319;  Tolo  Bank  v.  Weaver,  3  Cal. 
Unrep,  Cas.   669,  81  P  160. 

[a]  niHBtrations. — (1)  It  la  im- 
material whether  or  not  the  court 
committed  error  in  receiving  certain 
evidence  where  it  does  not  appear 
that  the  court  acted  upon  it  at  ar- 
riving at  its  decision  and  the  other 
evidence  was  ample  to  fix  the  liabil- 
ity of  defendants.  Yolo  Bank  v. 
Weaver,  3  Cal.  Unrep.  Cas.  569,  31  P 
160.  (2)  Where,  in  an  action  by  vari- 
ous corporate  creditors  against  a 
stockholder  of  an  Insolvent  corpora- 
tion to  recover  unpaid  subscriptions, 
the  stockholder  pleaded  a  release  as 
to  one  of  them,  but  the  claims  of  the 
i-thers  amounted  to  more  than  the 
amount  of  the  stockholder's  liability, 
he  was  not  prejudiced  by  a  failure  of 
the  court  to  And  on  the  Issues  raised 
by  such  release,  since  each  creditor 
was  entitled  to  a  several  Judgment 
against  each  stockholder,  their  lia- 
bility being  several,  and  not  Joint. 
Welch  V.  Sargent.  127  Cal.  72,  69  P 
819. 

__  61.  Electric  Welding  Co.  v. 
Prince.  200  Mass.  386,  86  NB  947,  128 
AmSR  434. 

Wt  Abbey  v.  Long,  44  Kan.  688,  24 
P  1111;  Cole  V.  Butler.  43  Me.  401; 
Grose  v.  Hilt,  88  Me.  22. 

53.  Card  v.  Groesbeck.  204  N.  T. 
301,  97  NE  728  [aft  conditionally  140 
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or  unless  he  was  a  party  to  the  action.'*  Where 
there  are  applicable  statutory  provisions,  they  a^o 
of  course  controlling."  Where  corporate  officers 
are  made  parties  for  the  purpose  of  discovery,  coats 
cannot  be  iiuposed  on  them;'*'  but  they  may  be 
allowed  the  costs  of  their  answer,'^  Except  in  some 
jurisdictions,'*  plaintiff  may  be  reimbursed  for  his 
attorney's  fees'*  and  for  his  reasonable  expenses*' 
where  he  sues  for  the  benefit  of  all  creditors.  Also, 
where  the  proceeding  is  brought  by  a  receiver  he  is 
entitled  to  proper  expenses  and  reasonable  compen- 
sation, to  be  paid  by  the  stockholders;*^  but  the  mle 
is  otherwise  where  the  suit  is  begpin  by  a  creditor 
and  continued  by  a  receiver,"*  or  ■where  a  receiver 
is  unnecessarily  appointed  after  the  commence- 
ment of  the  suit."  On  the  dismissal  of  a  suit  to 
enforce  liabilty  of  stockholders  for  the  debts  of  the 
corporation,  stockholders  answering  separately  are 
each  entitled  to  costs  for  their  answer,  affidavits  of 
disbursements,  abd  retainer,  although  they  appeared 
by  one  attorney,  where  all  the  answers  raised  the 
issue  as  to  the  amount  of  stock  owned  by  the  re- 
spective defendants." 

[f  1785]  12.  Priorities  among  Orediton.  In 
some  jurisdictions  the  commencement  of  a  suit 
against  a  stockholder  for  a  corporate  debt  does  not 
giv€  the  creditor  any  prior  lien  upon  the  liability  of 
the  stockholder  as  against  other  creditors  who  are 
also  proceeding  against  the  same  stockholder."  It 
is  the  recovery  of  judgment,  not  the  entry  of  suit, 
that  gives  to  the  suing  creditor  exclusive  right  to  the 
debt  due  by  the  defendant  stockholder."  On  the 
other  hand  in  some  jurisdictions  it  is  held  that  a 
judgment  creditor  of  a  corporation  whose  execution 
has  been  returned  unsatisfied  by  bringing  action 
against  a  stockholder  to  enforce  his  individual  lia- 
bility for  the  debts  of  the  corporation  obtains  a 
prior  lien  thereon  over  other  creditors.*"  And  in 
one  jurisdiction  it  is  apparently  held  that  a  creditor 
first  suing  a  stockholder  of  an  insolvent  corporation 


to  enforce  his  individual  liability  is  entitled  to 
priority  over  a  creditor  who  subsequently  brings 
suit  but  who  obtains  judgment  first.**  The  priority 
so  acquired  cannot  be  defeated  by  any  action  of  the 
stockholder  or  of  other  creditors.**  A  creditor  who 
commences  suit  against  a  stockholder  by  garnish- 
ment does  not  acquire  a  lien  prior  to  the  right  of  a 
creditor  who  had  theretofore  instituted  suit  against 
the  same  stoekholder  for  unpaid  subscriptions.'" 
When  the  judgment  in  the  suit  first  commenced  is 
rendered,  it  operates  by  relation  as  of  the  date  of 
the  commencement  of  the  suit  and  has  priority  over 
all  other  claims.'"- 

On  motion  for  execntion.  A  creditor  can  gain 
no  priority  over  other  creditors  by  filing  his  motion 
for  execntion  against  stockholders  prematurely.'* 
And  it  has  been  held  that  a  judgment  creditor  of  a 
/corporation  cannot,  by  motion  under  the  statute 
against  a  stockholder,  deprive  a  creditor  at  larg<> 
of  the  benefit  of  a  prior  action  begun  against  the 
same  stockholders."  But  the  creditor  who  first  moves 
in  conformity  to  the  provisions  of  the  statute  to 
charge  a.stockhdder  with  his  liability  for  corporate 
debts  acquires  a  priority  of  right  to  recover  against 
the  stockholder  with  which  a  creditor  subsequently 
moving  cannot  rightfully  interfere.'*  And  a  credi- 
tor who  has  strictly  followed  the  provisions  of  the 
statute  and  exhausted  the  corporate  property  before 
filing  his  motion  for  execution  against  the  stock- 
holders has  a  right  to  the  fund  in  their  hands  prior 
to  that  of  other  creditors  who  move  for  execution 
against  the  stockholders  without  having  first  pro- 
ceeded against  the  corporate  property,"  and 
injunction  will  lie  in  his  behalf  to  enjoin  the 
other  parties  from  proceeding  against  the  stock- 
holders until  the  rights  and  priorities  of  all  are 
ascertained  by  the  court.'* 

Failure  to  consent  to  compromise  of  claims. 
Where  the  assessment  of  the  stockholders  of  an  insol- 
vent corporation  to  the  limit  of  their  statutory  lia- 


54.  Haslett  v.  Wotherspoon,  20  S. 
C.  Eq.  209. 

55.  Bumap  v.  Hasklna  Steam-En- 
gine  Co.,  127  Mass.  5S6;  GIrbekian  v. 
Coatlkyan,  128  App.  Dlv.  812,  111  NTS 
248;  Veeder  v.  Mudeett.  27  Hun  519 
[att  91  N.  T.   374]. 

se.  Mclntyre  v.  Union  College,  6 
Palsre  (N.  Y.)   239. 

57.  Masters  v.  Rossle  Liead  Mln. 
Co..  2  Sandf.  Ch.  (N.  T.)   301. 

58.  Ailing  V.  Wenzell.  27  111.  A. 
Bll  faff  133  111.  264.  24  NK  6611.  See 
Berry  v.  Rood,  209  Mo.  662,  108  SW 
22   (discussing  the  question). 

69.  Helm  v.  Smith -Pee  Co.,  79 
Minn.  297,  82  NW  639;  Mason  v.  Alex- 
ander, 44  Oh.  St.  318,  7  NE  436. 

eo.  Helm  V.  Smith-Fee  Co.,  79 
Minn.  297,  82  NW  639. 

61.  Du  Pont  V.  Ball,  (Del.)  106  A 
39. 

ea.  Coyle  V.  Taunton  Safe  Deposit, 
etc..  Co.,   216   Mass.   156,   103  N£!  288. 

83.  Richmond  V.  Irons,  121  U.  S. 
27,  7  set  788,  30  L.  ed.  864. 

64.  Terry  v.  Chandler.  23  Wis.  458. 

65.  Pittsburg  Steel  Co.  v.  Balti- 
more Equitable  Soc,  113  Md.  77.  77 
A  255  rdisappr  Knickerbocker  Trust 
Co.  V.  Myers.  139  Fed.  Ill,  71  CCA 
199,  1  LRANS  1171  (a(T  133  Fed.  764), 
which  reaches  the  opposite  conclu- 
sion in  construing  the  Maryland 
statute];  Oarllng  v.  Beechtel,  41  Md. 
306  (both  Maryland  decisions  decided 
under  a  statute  providing  that  "each 
stockholder  shall  be  liable  to  de- 
positors and  creditors  .  .  .  for  double 
the  amount  of  stock  at  par  value" 
held  by  him.  This  statute  has  re- 
cently been  repealed  by  a  statute 
which  radically  changes  the  rights 
of    creditors);    State    Sav.    Assoc,    v. 


Kellogg,  63  Mo.  E40  (under  a  statute 
providing  that,  if  a  corporation  dis- 
solves leaving  debts  unpaid,  suit  may 
be  brought  against  any  persons  who 
are  stockholders  at  the  time  of  the 
dissolution);  Bittner  v.  Liee,  26  Mo. 
A.  569. 

66.  Pittsburg  Steel  Co.  v.  Baltir 
more  Equitable  Soc,  113  Md.  77,  77 
A  256;  State  Sav.  Assoc,  v.  Kellogg, 
68  Mo.  540,  642. 

"The  first  who  obtains  Judgment 
gets  a  Hen  on  the  real  estate  of  the 
defendant,  and  on  his  personal  prop- 
erty from  the  time  of  the  levy  of  the 
execution,  without  regard  to  the 
priority  In  which  the  actions  are 
commenced."  State  Sav.  Assoc,  v. 
Kellogg,  supra. 

67.  Ingalls  v.  Ctole,  47  Me.  630: 
Cole  v.  Butler,  43  Me.  401  (both  de- 
cided under  a  statute  which  requires, 
as  a  condition  precedent  to  the  rights 
of  a  creditor  to  sue  a  stockholder  on 
his  individual  liability  for  corporate 
debts,  that  he  should  first  obtain  a 
Judgment  against  the  corporation, 
and  that  an  execution  must  bo  re- 
turned unsatisfied);  Dunbar  v.  Har- 
rison, 18  Oh.  St.  24:  Meyers  v.  Zones- 
vlUe  Tump.   Co.,   13   Oh.   197. 

[a]  III  aupport  of  this  vlrw  it  .was 
said  "that  a  creditor  who  first  moves 
and  proceeds  so  far  as  to  establish 
his  right  to  seize  the  property  of  the 
stockholder,  or  to  bring  his  suit,  ob- 
tains a  priority  of  right  In  the  fund 
which  the  statute  has  In  effect,  set 
apart  for  the  payment  of  his  debt." 
Cole.  V.  Butler,  43  Me.  401,  404. 

[b]  "Any  pa7in«nt  maa*  to  any 
raoh  rabaeq-nmUy  movliir  oredltor 
by  anoli  atoakhoUlsr  must  be  regarded 

I  as    a    payment    in    his    own-  wrong." 


Cole  T.  Butler,  43  Me.  401,  404. 

68.  Thebus  v.  Smiley,  110  111.  816. 
819  (where  it  was  said:  "Otherwise 
It  would  be  within  the  power  of  the 
stockholder,  on  being  sued,  to  en- 
force his  own  terms  with  the  cred- 
itor, or  to  entirely  defeat  his  recov- 
ery by  hunting  up  some  other  cred- 
itor with  whom  he  could  make  satis- 
factory terms,  and  confess  judgment 
in  his  favor."  This  case  distinguishes 
Cniicago  v.  Hall,  103  111.  342,  on  the 
ground  that  in  th^t  case  the  proceed- 
ing was  by  bill  In  equity  to  wind  up 
the  affairs  of  the  corporation  and 
compel  contribution  by  the  stock- 
holder. "In  such  case  a  court  of 
equity  marshals  all  the  assets  to 
which  the  creditors  have  a  right  to 
resort,  equalizes  the  burdens  upon 
the  stockholders,  and  makes  an  equit- 
able distribution  among  the  cred- 
itors"). 

69.  Tbebus  V.  Smiley,  110  111.  3K. 

70.  Scott  V.  Windham,  73  Miss.  76. 
18  S  206. 

71.  Scott  V.  Windham,  78  Miss.  76. 
16  S  208. 

79.  Marks  v.  Hardy.  86  Mo.  2S2 
(as  by  filing  a  motion  before  the  re- 
urn   date  of  the  execution) 

73.  Donnelly  v.  Mulhall.  12  Mo.  A. 
139  (where  It  was  said  that  the  notice 
to  the  stockholder  does  hot  attach  as 
a  lien  in  such  a  sense  as  to  give  a 
Judgment  creditor  an  exclusive  right 
to  satisfaction  from  the  stockholder 
on  whom  he  serves  his  notice). 

74.  Wells  V.  Robb,  4S  Kan.  201,  23 
P   148. 

75.  Hoyt  V.  Bunker,  60  Kan.  B74, 
32  P  12«. 

76.  Hoyt  V.  Bunker,  50  Kan.  574. 
32   F  126.. 


For  later  oases,  d*T*Iovm«nts  and  olutaf  ea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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bility  will  satisfy  only  a  designated  per  oent  of  the 
indebtedness,  the  fact  that  all  but  one  of  the  credi- 
tors consented  to  accept  the  less  amount  does  not 
entitle  the  nonconsenting  creditor  to  payment  of 
his  claim  in  fnll." 

[$  1786]  13.  Oontribntion  among  Stock- 
hoIdeiB— a..  Bigbt  to  Oontribntion— (1)  Kight 
Based  on  Oommon-Lav  or  Statutory  Liability  for 
Corporate  Debta— (a)  Debts  Which  Stockholders 
Are  Oompelled  to  Fay.  As  between  themselves  each 
stock  subscriber  is  liable  for  his  proportionate 
share  of  the  debts/^  based  upon  the  number  of 
shares  of  stock  owned  by  each.^*  And  where  one  of 
them  is  compelled  to  pay  an  amount  for  which  as 
stockholder  he  is  liable,  and  that  amount  exceeds 
his  proportion  of  the  debts  of  the  corporation — 
that  is  to  say,  an  amount  of  the  debts  equal  to  the 
ratio  of  his  stock  to  the  whole  amount  of  stock 
issned — he  is  entitled  to  contribution  from  the  other 
stockholders.^"  This  right  to  contribution  does  not 
rest  on  express  contract  between  the  parties,*^  but 
upon  principles  of  equity,**  and  is  expressly  afiSrmed 
by  statute  in  some  states.*'  The  rule  under  con- 
sideration is  of  very  general  application  and  applies 
equally  whether  the  liability  of  the  stockholder  pay- 
ing the  debt  is  merely  the  common-law  liability  for 
unpaid  subscriptions^*  or  the  additional  double  or 
proportional  liability  imposed  by  organic  or  statu- 
tory  provisions,*'  or  a  liability  for  corporate  debts 


imposed  by  statute  for  noncompliance  with  its 
requirements  in  respect  to  organizing  the  corpora- 
tion.** And  it  is  of  no  importance  whether  such 
stockholders  are  liable  as  sureties  for  the  corpora- 
tion, or  as  principal  debtors,  because  in  either  case, 
the  right  to  contribution  must  depend  upon  the 
same  principles,  and  if  it  exist  in' the  one  case  it 
must  in  the  other.*^  Turthermore  the  fact  that 
stockholders  are  also  creditors  of  the  corporation 
does  not  exempt  them  from  liability  to  contribution 
to  one  who  has  paid  debts  of  the  corporation,**  and 
oh  the  other  band  a  stockholder  creditor  who  has 
paid  debts  of  the  corporation  is  himself  entitled  to 
contribution  from  other  stockholders.**  It  has  been 
held  that  the  right  to  contribution  is  not  affected  by 
the  fact  that  after  satisfying  a  judgment  against 
the  corporation  the  stockholder  made  no  demands 
on  the  corporation  and  took  no  action  against  it 
as  authorized  by  statute.*"  There  is,  however,  au- 
thority apparently  to  the  contrary.** 

Exceptions  to  mle.  No  right  of  oontribntion 
exists  in  favor  of  stockholders  who  contract  and 
pay  debts  for  the  corporation  in  excess  of  the 
amount  authorized  by  law  to.be  contracted,*'  unless 
it  is  shown  that  the  stockholders  unanimously 
agreed  to  the  creation  of  the  debts,**  nor  in  favor 
of  stockholders  participating  in  the  organization  of 
a  corporation'  without  the  bona  fide  stock  subscrip- 
tions and  payment  required  by  statute,  who  were 


77.  Perrts  v.  Anton,  12  Oh.  Or.  Ct ' 
134,  6  Oh.  Cir.  Dec.  632. 

78.  Merrill  v.  Prescott,  67  Kan. 
7C7.  74  P  259;  Van  Pelt  v.  Gardner, 
S4  Nebr.  701,  76  NW  874. 

79.  Merrill  v.  Prescott,  67  Kan. 
767,  74  P  269.    And  see  infra  note  80. 

80.  U.  S. — Klsseberth  v.  Prescott, 
91  Fed.  611. 

Ala. — Adams  v.  Ferryman,  80  S 
853. 

Cal. — ^Woltera  v.  Hennlngsan,  114 
Cal.  483,  46  P  277;  Rlchter  v.  Hen- 
nlngsan,  110  Cal.  630,  42  P  1077; 
Brown  V.  Merrill.  107  Cal.  446,  40  P 
S67,  48  AmSR  145.  But  see  Oardiner 
V.  Napa  Bank,  160  Cal.  577,  117  P  667. 

111. — Buchanan  v.  Melsser,  105  111. 
638;  Wincock  v.  Turpln,  96  111.  135; 
Meiaser  v.  Thompson,  9  III.  A.  368 
[aff   108   111.    359]. 

Iowa. — Callanan  v.  Windsor,  78 
Iowa  193,  42  NW  652. 

Kan. — Merrill  v.  Prescott,  67  Kan. 
767,  74  P  259;  HInshaw  v.  Austin, 
64  Kan.  460,  67  P  882. 

Md.— Matthews  v.  Albert,  24  Ud. 
627. 

Mass. — Putnam  v.  Misochi,  189 
Mass.  421,  75  NE  956,  109  AmSR  648, 
4  AnnCas  733;  Cary  v.  Holmes,  16 
Gray    127. 

Mich. — Barley  v.  Beecher,  35  Mich. 
108. 

Minn. — Harper  v.  Carroll,  66  Minn. 
487,  69  NW  610,  1069. 

Miss. — Perkins  v.  Sanders,  56  Miss. 
733. 

Mo. — Ouemey  v.  Moore,  131  Mo. 
660.  32  SW  1132. 

Nebr. — Bennison  v.  McConnell,  66 
Ncbr.  46,  76  NW  412;  Van  Pelt  v. 
Gardner,  54  Nebr.  701,  75  NW  874. 

N.  H. — Erlckson  v.  Nesmlth,  46  N. 
H.  371;  Hadley  v.  Russell,  40  N.  H. 
109. 

N.  J. — See  V.  Heppenheimer,  69  N. 
J.  Eq.  36,  61  A  843. 

N.  Y. — Asplnwall  v.  Sacchi,  57  N. 
T.  331;  Koons  v.  Martin,  66  Hun  654, 
21  NTS  657  [aff  143  N.  T.  67  2  mem, 
39  NB  21  mem];  Clark  v.  Myers,  11 
Hun  608;  Bagley  v.  Pettlbone,  20  NTS 
306;  Asplnwall  v.  Torrance,  1  Lans. 
381   [aff  67  N.  T.  331]. 

Oh.— Umsted  v.  Busklrk.  17  Oh.  St. 
113;  Wehrman  v.  Reakirt,  1  Cine. 
Super.   230. 

Pa. — Brlnham  v.  WellersburB  Coal 
Co..  47  Pa.  43. 

R.  I. — Sayles  v.  Bates,  15"  R.  I.  342, 
6  A  497. 

S.  C. — sparrow  v.  Blvlngs,  34  S.  C. 


JBq.  26. 

Va. — Mountain  I>a]ca  Land  Co.  v. 
Blair,  109  Va.  147,  63  SE  761. 

[a]  On  a  Uvlalan  of  aMeta  ot  ft 
cozpozftttoB  'Mthont  p»7iiMnt  of  debts 
if  one  of  the  stockholders  is  com- 
pelled to  pay  more  than  his  share  in 
settlement  of  the  corporate  debts 
he  is  entitled  to  contributions  from 
other  stockholders.  "If  they  cannot 
ai;ree  among  themselves  as  to  the  pro 
rata  satisfaction  of  the  decree  any 
one  or  more  of  them  may  compel  con- 
tribution pro  rata  in  the  usual  way." 
Adams  v.  Perryman,  (Ala.)  80  S  853. 

[b]  Payment  of  iatsmal  revenue 
tax.— The  stockholders  in  a  corpora- 
tion engaged  In  distilling  being 
Jointly  and  severally  liable  to  the 
federal  government,  under  U.  S.  Rev. 
St.  {  3251,  for  the  tax  on  the  product 
of  such  corporation,  stockholders 
who  are  compelled  to  pay  such  tax 
may  maintain  an  action  for  contribu- 
tion against  other  stockholders;  but 
the  liability  of  defendants  In  such 
action  is  not  in  the  nature  of  an  as- 
sessment on  their  stock,  but.  Is  based 
on  their  joint  and  several  liability 
for  the  amount  paid  by  plaintiffs 
under  the  act  of  congress,  wolters  v. 
Henningsan,  114  Cal.  433,  46  P  277; 
Rlchter  v.  Henningsan,  110  Cal.  530, 
42  P  1077. 

81.  Slegel  V.  Fish.  129  111.  A.  319; 
Asplnwall  v.  Sacchi,  57  N.  T.  331. 

at.  Allen  V.  Fairbanks,  45  Fed. 
446;  Buchanan  v.  Melsser,  106  111. 
638;  Siegel  V.  Fish,  129  111.  A.  319. 
323:  HInshaw  v.  Austin,  64  Kan.  469, 
67  P  882. 

"The  doctrine  of  contribution  rests 
on  the  principle  that  where  the 
parties  stand  in  eqnall  lure,  the  law 
requires  equality,  which  Is  equity; 
ana  one  of  them  shall  not  be  obliged 
to  bear  the  burden,  in  ease  of  the 
rest.  It  is  founded,  not  on  contract, 
but  on  the  principle  that  equality  of 
burden  as  to  common  right  is  equity, 
and  the  obligation  to  contribute 
arises  from  the  nature  of  the  rela- 
tion between  the  parties."  Aspln- 
wall V.  Sacchi,  67  N.  T.  831,  334 
[quot  with  appr  Putnam  v.  Misochi, 
189  Mass.  421,  422.  75  KB  966,  109 
AmSR  648,  4  AnnCas  7331. 

The  doctrine  rests  "on  the  common 
obligation  re.sting  upon  them,  and  on 
the  broad  principle  of  justice  that 
where  one  has  discharged  a  debt  or 
obligation  which  others  were  equally 
bound  with  him  to  discharge  and  has 


thus  removed  the  common  burden, 
the  others  who  have  received  an 
equal  benefit  ought  in  conscience  to 
refund  to  him  a  ratable  proportion." 
Siegel  v.  Fish,  supra. 

83,  Querney  v.  Moore,  131  Mo.  660, 
32  SW  1132  (construing  a  statute  of 
Kansas). 

84.  Bennison  v.  McConnell,  66 
Nebr.  46,  76  NW  412;  Van  Pelt  v. 
Gardner  54  Nebr.  701,  76  NW  874; 
See  V.  Heppenheimer,  69  N.  J.  Eki.  36, 
61  A  843. 

SB.     See  supra  note  90. 

88.  Richardson  v.  Pitts,  71  Mo.  128; 
Wiles  V.  Suydam,  64  N-  T.  173. 

[a]  Thus  a  stockholder  who  has 
been  compelled  to  pay  a  corporate 
debt  by  reason  of  the  failure  to  make 
and  record  a  certificate  of  payment 
of  capital  stock  is  entitled  to  contri- 
butions from  other  stockholders. 
Wiles  V.  Suydam,  64  N.  T.  173  [rev  3 
Hun  604,  6  Thomps.  &  C.  292]. 

87.  Asplnwall  v.  Sacchi,  67  N.  T. 
381. 

88.  Perkins  v.  Sanders,  66  Miss. 
783. 

89.  Thayer  v.  Union  Tool  Co.,  4 
Gray  (Mass.)  76;  Guerney  v.  Moore, 
131  Mo.  650,  32  SW  1132. 

"It  is  too  plain  for  argument  that 
a  stockholder  may  become  a  creditor 
of  a  corporation  and  for  any  debts 
he  may  have  paid  for  it  in  excess  of 
his  liability  as  a  stockholder  he  has 
all  the  advantages  and  rights  of  any 
creditor  of  the  organization."  Guer- 
ney V.  Moore,  supra. 

90.  Putnam  v.  Misochi,  189  Mass. 
421,  75  NK  956,  109  AmSR  648,  4 
AnnCas  733.  And  see  Hart  v.  Sick- 
les, 45  Misc.  174.  91  NTS  8!>7  (holding 
that  where  a  stockholder  has  paid  a 
note  given  by  the  corporation  his 
right  to  compel  contribution  from  his 
fellow  stockholders,  who  had  agreed 
to  pay  the  amount  of  their  respective 
stock  subscriptions  to  the  payee  of 
the  note  at  its  maturity,  js  not  con- 
ditioned on  the  insolvency  of  a  corpo- 
ration). 

91.  Gray  v.  CofHn,  9  Cush.  (Mass.) 
192. 

92.  Heald  v.  Owen,  79  Iowa  88,  44 
NW  210:  Haldeman  v.  Ainslie.  82  Ky 
396:  Connecticut  River  Sav.  Bank  v. 
Fiske,  62  N.  H.  178  (under  statute  ex- 
pressly so  providing). 

93.  Haldeman  v.  Ainslie,  82  Ky. 
895;  Connecticut  River  Sav.  Bank  v. 
Fiske,  62  N.  H.  178  (under  statute  el.- 
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compelled  to  pay  more .  than  their  proportionate 
share  of  loss  which  resulted  from  the  enterprise,** 
nor  in  favor  of  a  stockholder  who  after  the  corpo- 
ration was  dissolved  finished  at  his  own  expense, 
and  against  the  consent  of  the  other  stockholders,  a 
building  liable  to  injury  from  the  weather.""  And 
it  has  been  held  that  a  stockholder  cannot  have  oon- 
tribntion  from  another  if  he  has  a  mortgage  on  the 
corporate  property  as  security.^* 

[$  1787]  (b)  Debts  Voluntfcrily  Paid  by  Stock- 
holders. It  is  well  settled  that  a  stockholder  who 
has  voluntarily  paid  a  debt  of  the  corporation  is 
not  entitled  to  contributions'  from  other  stock- 
holders.*' 

[$  1788]  (2)  Special  Contracts.  The  right  to  con- 
tribution among  stockholders  sometimes  arises  out 
of  agreements  between  the  stockholders  and  credi- 
tors,** or  out  of  agreements  among  the  stockholders 

[i  1789]  (3)  Costs  and  Expenses  of  Snit  De- 
fended by  Stockholder.  A  stockholder  of  an  insol- 
vent corporation  is  not  entitled  to  contribution  from 
his  costockholders  for  costs  and  expenses  incurred 
in  defending  an  action  brought  against  him  to 
recover  upon  his  double  liability,  where  it  appears 
that  the  only  defense  urged  was  personal  to  himself 
and  in  no  way  benefited  his  costockholders.^  To 
entitle  the  stockholder  to  contributiob  it  is  essen- 
tial that  the  defense  should  have  operated  to  the 
benefit  of  the  stockholders  from  whom  contribution 
is  sought  to  be  obtained.*     Under  a  general  code 


provision  that  the  question  of  who  shall  pay  the 
costs  in  an  equity  case  is  within  the  discretion  of  the 
trial  court,  a  direction  that  judgment  be  entered 
against  each  defendant  stockholder  for  the  entire 
costs  of  the  case,  but  providing  that  any  stock- 
holder who  pays  the  whole  costs  shall  have  the  right 
to  control  the  judgment,  so  as  to  compel  the  others 
to  contribute  their  pro  rata  share  of  the  costs,  is 
not  an  abuse  of  discretion.* 

.  [^  1790]  b.  Nonresident  Stockholders.  Ordi- 
narily a  stockholder  who  has  been  compelled  to  pay 
the  debt  of  a  corporation  in  the  state  of  its  domicile 
may  maintain  a  suit  in  equity  in  the  courts  of 
another  state  against  stockholders  residing  in  that 
state  to  enforce  contribution,*  and  this  is  so  not- 
withstanding the  fact  that  the  principal  liability 
could  not  have  been  enforced  anywhere  except  m 
the  state  where  the  corporation  was  organized.'  A 
well  defined  limitation  of  this  principle  is  that, 
where  the  liability  imposed  on  stockholders  in  behalf 
of  creditors  is  penal  in  its  nature,  contribution 
cannot  be  enforced  against  nonresident  stockholders 
because  a  penal  statute  has  no  extraterritorial 
force.* 

[$  1791]  c  Appor^onnmit  of  Liability  for  Con- 
tribution. Ordinarily  on  a  bill  by  a  stockholder 
who  has  paid  debts  of  the  corporation  to  enforce 
contribution  from  other  stockholders,  the  liability  of 
each  must  be  determined  by  an  apportionment  of 
the  debts  among  the  shares  held  by  the  solvent 
stockholders  within  the  court 'b  jurisdiction.'    They 


M.  Allfather  v.  SchUcher,  86  N.  J. 
Eq.  1,  97  A  491.- 

'■The  law  will  not  aid  cither  party 
to  an  illegal  contract,  but  will  leave 
them  where  It  finds  them.  If  the 
contract  be  executory.  It  will  not  be 
enforced,  and,  If  executed,  the  price 
paid  will  not  be  restored."  Allfather 
v.  Schllcher,  supra. 

96.  Skinner  v.  White,  Hopk.  (N. 
T.)  107. 

96.  Gray  ▼.  Coffin,  9  Cush.  (Mass.) 
192 

07.  Ewlngr  v.  Stultz,  9  Ind.  A.  1, 
36  NE  170;  Andrews  v.  Callender,  13 
Pick.    (Mass.)    484;   Gary   v.    Holmes, 

2  Allen  (Mass.)  498;  Gorder  v.  Con- 
nor, 66  Nebr.  781,  77  NW  383;  Burr 
V.  Bates,  3  Oh.  Cir.  Ct.  1,  2  Oh.  Cir. 
Dec.  1. 

[a]  Xa  rapport  of  this  ml*  It  was 
said:  (1)  "The  right  to  enforce  a  con- 
tribution should  be  limited  to  cases 
where  debts  have  been  paid  in  pur- 
suance of  the  statute  liability,  or 
where  it  is  shown  that  a  judgment 
and  execution  against  the  corpora- 
tion and  Its  officers  would  be  inef- 
fectual to  obtain  payment.  It  cannot 
be  justly  said  that  any  claim  for 
contribution  exists,  unless  a  debt  has 
been  paid  under  circumstances,  which 
would  render  all  the  stockholders 
equally  liable  for  the  debts  of  the 
corporation."  Cary  v.  Holmes,  2  Allen 
(Mass.)  498,  501.  (2)  "No  man  can 
be  made  a  debtor  for  money  paid 
to  his  use,  unless  It  was  done  at  his 
request,  or  unless  the  party  paying 
the  money  was  bound  as  surety,  or 
otherwise,  to  pay  it  for  him."  Burr 
V.  Bates,  3  Oh.  Cir.  Ct.  1,  7,  2  Oh. 
Cir.   Dec.   1. 

[b]  Thus  (1)  stockholders  who 
are  liable  only  secondarily  cannot 
voluntarily  discharge  the  corporate 
debts  and  sue  their  associates  for 
contributions.  Andrews  v.  Callender, 
13  Pick.   (Mass.)   484:  Burr  v.  Bates, 

3  Oh.  Cir.  Ct.  1,  2  Oh.  Cir.  Dec.  1. 
(2)  Especially  is  this  so  where  at  the 
time  of  the  payment  the  company 
had  assets  to  pay  its  debts  and  be- 
came insolvent  thereafter.  "Appel- 
lees, however,  voluntarily  paid  the 
claims  and  thus  protected  the  pri- 
mary fund  from  being  applied  to  their 


payment,  and  held  the  .claims  until 
the  corporate  property  had  been  dis- 
sipated, and  then  asked  for  contri- 
bution. To  this  they  were  not  en- 
titled. To  so  hold  would  enable  the 
managers  of  any  manufacturing  cor- 
poratfon  to  Impose  risks  and  lia- 
bilities upon  the  stockholders  which 
were  not  contemplated  by  the  statute. 
By  saying  that  the  managers  of  a 
corporation  could  year  after  year, 
advance  money  to  laborers  and  con- 
tinue the  business  at  the  final  ex- 
pense of  the  other  stockholders, 
would  Impose  upon  them  burdens 
which  we  cannot  believe  to  be  within 
the  spirit  of  this  statute.  Such  a  con- 
struction of  the  statute  is  entirely 
unnecessary  for  the  protection  of  the 
employees."  Ewlng  v.  Stulti,  9  Ind. 
A.  1,  36  NE  170. 

[c;)  vnuX  la  not  a  volnntary  p*r- 
ment. — AVhere  a  stockholder  pays  his 
own  and  another  stockholder's  pro- 
portionate share  of  the  corporate 
debts  in  pursuance  of  a  legitimate  and 
fair  effort  to  protect  his  own  Inter- 
ests in  the  corporate  property,  such 
a  payment  Is  not  voluntary,  and'  he  Is 
entitled  to  contribution  from  the 
other  stockholder  to  the  extent  of 
such  stockholder's  proportion  of  the 
debt  paid.  Redingrton  v.  Cornwell,  90 
Cal.  49,  27  P  40. 

98.  HInshaw  v.  Austin,  64  Kan. 
460,  67  P  882  (holding  that  where 
stockholders  guarantee  payment  of 
the  notes  of  the  corporation,  and  on 
their  being  reduced  to  judgment  a 
portion  of  the  stockholders  pay  the 
Judgments,  they  can  maintain  con- 
tribution against  their  costockholders 
who  guaranteed  the  notes  and  a  co- 
stockholder  who  did  not  guarantee 
such  payment,  and  recover  a  pro  rata 
share  from  each);  Cobum  v.  Wheel- 
ock.  34  N.  T.  440  [aff  42  Barb.  267] 
(holding  that,  where  all  the  stock- 
holders of  a  corporation  executed  to 
a  creditor  their  Joint  and  several  note 
for  money  loaned  to,  and  used  by,  the 
company,  they  are  cosureties  as  be- 
tween themselves,  and  one  of  their 
number  paying  the  note  is  entitled 
to  contribution  from  the  others). 

99.  Excelsior,  etc..  Petroleum  Co. 
V.   Maxwell,   3   Ky.   Op.   445    (holding 


that  stockholdefs  who  have  incurred 
Indebtedness  In  behalf  o£  the  corpo- 
ration under  a  recorded  pledge  of  the 
corporation  for  reimbursement  are 
entitled  to  contribution  from  the 
other   stockholders). 

[a]  Bxtmit  of  rlrbt  onder  a^cn*- 
mmt. — Where  plaintiff  stockholders 
of  an  insolvent  corporation  agree 
with  defendant  stockholders  of  such 
corporation  that  defendants,  for  the 
benefit  of  all,  shall  purchase  the  cor- 
poration debts,  which  they  do,  and 
thereafter  receive  from  the  corpora- 
tion a  sum  sufficient  to  reimburse 
them  for  the  debts  and  for  their  ex- 
penses, they  cannot  recover  of  plain- 
tlfFs  any  more  than  the  cost  of  ob- 
taining a  discharge  of  plalntiflf's  per- 
sonal liability.  Sinclair  v.  Redlngton. 
68  N.  H.  364. 

1.  Harrison  v.  Scott,  77  Kan.  637, 
95  P  104B.  1047   [clt  CycJ. 

a.  Harrison  v.  Scott,  77  Kan.  637, 
95  P  10^5. 

3.  Torras  v.  Raebum,  108  Ga,  845, 
33   SE   989. 

4.  Allen  V.  Fairbanks,  45  Fed.  445; 
Putnam  v.  Mlsochl,  189  Mastf.  421.  7S 
NE  956.  109  AmSR  648.  4  AnnCas  733. 

5.  Allen  v.  Fairbanks,  45  Fed.  445. 
e.     Sayles  v.  Brown,  40  Fed..  8   (so 

holding  in  respect  to  a  statute  mak- 
ing stockholders  Jointly  and  severally 
liable  for  debts  of  the  company  where 
the  company  fails  to  file  a  certificate 
stating  the  amount  of  all  assessments 
quoted  by  the  company  and  actually 
paid  in). 

7.  Putnam  v.  Mlsochl,  189  Mass. 
421,  75  NE  956,  109  AmSR  648.  4  Ann 
Cas  733;  Cary  v.  Holmes.  16  Gray 
(Mass.)  127;  Winona  First  Nat. 
Bank  v.  Winona  Plow  Co.,  68  Minn. 
167,  59  NW  997;  Wehrman  v.  Rea- 
klrt,  1  Cine.  Super.  (Oh.)  230;  Ha»lett 
V.   Wotherspoon.   20   S.   C.   Eq.   209. 

ra]  Mm  otherwia*  axpreracA,. — In 
determining  the  liability  of  defend- 
ant stockholders  in  an  action  for  con- 
tribution by  a  stockholder  of  an  In- 
solvent corporation,  all  insolvent 
and  nonresident  stockholders  should 
be  ascertained  and  excluded,  and  the 
computation  made  only  between  sol- 
vent resident  stockholders.  Merrill 
V.  Prescott,  67  Kan.  767,  74  P  259. 


For  later  o»*««,d«v«Iopm«ita  and  ohanfea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized 


§§  1791-1794] 


CORPORATIONS 


[14  C.  J.]     1137 


cannot  force  him  into  another  jurisdiction  to  recover 
what  is  due  him.*  This  recovery  is  according  to  the 
established  doctrine  in  equity  in  relation  to  contri- 
bution among  cosureties."  It  has  been  held,  however, 
that  the  forgoing  rule  has  no  application  under  a 
state  statute  rendering  each  stockholder  liable  tO' 
contribute  ^'equally  and  ratably"  to  the  amount  of 
his  shares,^"  or  a  charter  providing  that  the  stock- 
holders "shall  be  individually  responsible  equally 
and  ratably,  and  not  one  for  the  other.  "*^  Under 
provisions  of  this  nature  the  liability  of  the  stock- 
holder cannot  be  increased  by  the  insolvency  of  the 
other  stockholders  or  the  fact  that  some  of  thera 
are  beyond  the  reach  of  process."  And  where 
stockholders  agree  to  contribute  to  losses  in  propor- 
tion to  their  holdings  of  stock,  the  contract  fixes 
the  liability,  and  it  cannot  be  incre&sed  by  the  insol- 
vency of  one  of  the  number.** 

[$  1792]  d.  Befenses.  Where  a  stockholder  of 
an  insolvent  corporation,  under  an  agreement  with 
its  creditors,  pays  a  certain  amount  on  each  share 
of  his  stock  and  is  relieved  from  furtWr  liability, 
such  relief  is  a  defense  in  an  action  for  contribu- 
tion only  to  the  extent  of  the  amount  credited  on  the 
judgment  by  reason  of  such  payment.*^  And  the 
fact  that  the  stockholder  asking  contribution 
turned  into  the  corporation  lands  at  a  price  greatly 
in  excess  of  their  value,  and  received  stock  in  the 
corporation  in  payipent  therefor,  is  immaterial  and 
not  a  defense  where  it  was  not  claimed  that  the 
transaction  was  fraudulent  or  in  bad  faith.*"  Also 
it  is  no  defense  to  such  an  action  that  the  corpora- 
tion was  not  legally  organized,  a^  to  those  who  par- 
ticipated as  stockholders  in  its  acts  of  user  as  a 
corporation  de  facto,  and  who  appeared  as  stock- 
holders upon  its  books.*"  And  a  stock  subscriber 
who  has  discharged  a  debt  of  an  insolvent  corpora- 
tion is  not  estopped  from  maintaining  an  action  for 
contribution  against  his  oosubscribers  because  he 
]>artioipated  in  a  distribution  made  of  the  assets  of 
the  corporation  by  the  stockholders  thereof,  the  debt 


discharged  by  him  not  being  provided  for  in  such 
distribution.*'  Stockholders  who  have  been  com- 
pelled to  pay  a  corporate  debt  are  not  barred  from 
the  right  to  enforce  contribution  from  their  costock- 
holders  because  of  the  fact  that  such  costockholders 
had  been  made  parties  to  the  same  bill  by  the  credi- 
tor who  has  enforced  the  stock  liability,  and  had 
been  dismissed  therefrom.**  It  seems  that  the  neglect 
of  a  stockholder  to  pay  for  stock  in  full  is  not  a  tort 
which  will  deprive  him  of  his  right  to  contribu- 
tion.*" 

[f  1793]  e.  Limitation  of  Actions.  Where,  in 
an  action  by  one  stockholder  and  director  of  a  cor- 
poration, who  had  paid  the  whole  of  a  corporate 
delit,  for  contribution  from  another  stockholder,  the 
stockholder  asks  to  be  subrogated  to  the  rights  and 
remedies  of  the  creditor,  the  period  of  limitation  is 
that  defined  by  a  statute  providing  that  actions 
against  a  stockholder  of  a  corporation  to  enforce  a 
liability  created  by  law  must  be  brought  within  three 
years  after  the  creation  of  the  liability.^"  Executorsi 
and  administrators  may  plead  the  special  statute  of 
limitations  which  limits  the  time  within  which 
actions  may  be  brought  against  executors  and 
administrators  to  three  years,  as  a  bar  to  an  action 
against  them  for  contribution,  under  a  statute 
which  provides  that  any  stockholder  who  shall  pay 
the  debt  of  a  manufacturing  corporation  for  which 
he  is  liable  under  this  chapter  may  proceed  for  con- 
tribution against  any  one  or  more  of  the  stock- 
holders who  were  originally  liable  with  him  for  the 
debt." 

[$  1794]  f.  Proceedings  to  Enforce  Liability— 
(1)  Nature  of  Proceedings.  In  the  absence  of 
special  agreement^'  or  statute  providing  .other- 
wise,** the  right  to  enforce  contribution  agaiiis", 
other  stockholders  can  be  asserted  only  in  an  equi- 
table proceeding  for  that  purpose,**  and  an  action  at 
law  is  not  maintainable.*'*  This  right  may,  and  or- 
dinarily is,  enforced  by  a  direct  action  in  equity  by 
the  stockholder  for  that  purpose,**  although  it  may 


8.  Herrill  v.  Prescott.  67  Kan.  767, 
74  P  269. 

9.  Gary  v.  Holmes,  16  Oray 
(Mass.)  127. 

10.  In  re  HoUister  Bank.  27  N.  T. 
393,  84  AmD  292.  And  sea  Thomas  v. 
Bevana,  2  LuzLegObs  (Pa.)  99  (hold- 
ing that,  where  a  stockholder  of  a 
corporation  pays  a  debt  of  the  corpo- 
tion  on  a  Judgrment  against  him.  all 
he  can  recover  from  another  Is  the 
ratable  part  of  the  debt  according  to 
the  extent  of  his  stock,  and  irrespec- 
tive of  the  solvency  or  insolvency  of 
the  other  members  of  the  corpora- 
tion). 

11.  Main  Trust,  etc.,  Co.  v.  South- 
ern li.  &  T.  Co.,  92  Me.  444.  43  A  24. 

18.     See  supra  notes  10,   ll. 
.13.     North  V.  Brace,  30  Conn.  60. 

14.  Merrill  v.  Prescott.  67  Kan. 
767,  74  P  259. 

IB.  Merrill  v.  Freacott.  67  Kan. 
767,  74  P  269. 

331?"    ■^■P'"^^"  ▼•  SacchI,  67  Vt.  T. 

17.  Benntson  ▼.  McConnell,  66 
Nebr.  46.  76  NW  412. 

18.  Slesrel  v.  Pish,  129  III.  A.  819, 
821  (where  it  was  said;  '"The  dis- 
missal of  the  creditor's  bill  as  to  ap- 
ooUees  was  not  a  determination  that 
tne  latter  were  not  liable  for  contri- 
bution"). 

..».„,Putnam  v.  MIsochI,  189  Mass. 
421,  75  NE  968,  109  AmSR  648,  4  Ann 
C&e  733. 

90.  Hedlngton  v.  Comwell,  90  C!al. 
49.  27  P  40. 

91.  Sayles  y.  Bates,  15  R.  I.  842, 
6  A  497. 

99.    Andrews  v.  Callender,  18  Pick. 
<Mas8.)  484. 
. ,  [a]    Aetloa  oa  ladMitiiz*  oonteiai- 


lac  asreemant  tor  caliulranrament. — 

If  the  members  of  a  manufacturlngr 
corporation,  which  is  reerulated  by 
St.  (1808)  c  C6,  and  St.  (1817)  c  183, 
enter  into  an  indenture,  under  seal, 
by  which  they  agree  to  reimburse 
each  other  proportionally  for  such 
sums  as  they  shall,  respectively,  be 
obliged  to  pay  in  consequence  of  in- 
dorsing the  notes  of  the  corporation, 
the  remedy  for  a  contribution  should 
be  sought  by  the  proper  form  of  ac- 
tion under  the  Indenture.  Assumpsit 
will  not  He.  Andrews  v.  Callender, 
13  Pick.  (Mass.)  481. 

83.    See  cases  Infra  note  29. 

34,  Ark. — Des  Arc  Bank  v.  Moody, 
110  Ark.  39,  181  SW  134. 

111.— Toun«  V.  Farwell,  189  Til.  826. 
28  NE  84,1):  Buchanan  v.  Metsser.  105 
111.  638  faff  9  ni.  A.  868];  WIncock  v. 
Turpin.  96  111.  136;  Melsser  v.  Thomp- 
son. 9  111.  A.  368   [aft  108  in.  3591. 

Kan. — Merrill  y.  Prescott,  67  Kan. 
767.  74  P  259. 

Md.— Matthews  y.  Albert,  24  Md. 
527 

Mass. — Putnam  y.  Mlsochi,  189 
Mass.  421.  76  NE  956,  109  AmSR 
648.  4  AnnC^s  733;  Gary  v.  Holmes. 
16  Gray  127:  Thayer  v.  Union  Tool 
Co..  4  (Jray  76;  Andrews  v.  Callender, 
13  Pick.  484. 

N.  T.— Koons  y.  Martin,  66  Hun 
654,  21  NTS  66T  taff  143  N.  T.  672 
mem,  39  NE  21  mem] ;  CHark  v.  Myers. 
11  Hun  608;  Demlne"  v.  Puleston,  83 
N.  T.  Super.  231;  Beers  y.  Water- 
bury.  21  N.  T.  Super.  896. 

[a]  In  >apport  of  this  prlnolpU 
it  was  ,8ald  that  If  the  rule  were 
otherwise  It  would  be  permitting  him 
to  "collect  with  his  riKht  hand  what 
he  must  restore  with  his  left.    Take 


a  plain  case:  The  corporation  owes 
to  A  a  debt  of  a  thousand  dollars;  A 
and  B  are  the  only  stockholders  lia- 
ble for  the  payment  of  the  debt;  A 
sues  the  corporation,  and  levies  his 
execution  upon  the  property  of  B:  B 
brlnprs  his  bill  in  equity  against  A, 
and  compels  him  to  pay  back,  by  way 
of  contribution,  Ave  thousand  dollars. 
It  is  but  the  momentary  shifting  of 
the  burden  which  both  must  bear. 
We  think  the  fair  construction  of  the 
statutes  leads  to  ho  such  result." 
Thayer  v.  Union  Tool  Co.,  4  Gray 
(Mass.)  75,  80. 

[b]  A  creditor  of  a  oorporatloa 
who  Is  lUcawlat  >  stoCklioiaer  indi- 
vidually liable  for  its  debts  cannot 
take  upon  attachment  or  execution 
agrainst  the  corporation  the  property 
of  other  stockholders  equally  so  11a- 
able  but  must  resort  to  a  bill  In 
equity  against  them  for  contribution. 
Thayer  v.  Union  Tool  Co.,  4  Gray 
(Mass.)  75.  To  same  effect  Thomp- 
son y.  Bemls  Paper  Co.,  127  Mass. 
596;  Potter  v.  Stevens  Mach.  Co.,  127 
Mass.  592.  34  AmR  428. 

re]  Bljrht  to  Jnxy  trial.— The  suit 
being  equitable  in  its  nature,  defen- 
dant stockholders  are  not  entitled  to 
a  Jury  t'lal  as  a  matter  of  right.  Mer- 
rill y.  Prescott,  67  Kan.  767,  74  P 
269. 

S5.  Koons  y.  Martin,  66  Hun  654, 
21  NYS  C67  taff  143  N.  T.  672  Mem., 
39  NE  21  meml;  Clark  v.  Myers.  11 
Hun  (N.  Y.)  608;  Woodruff,  etc..  Iron 
Works  V.  Chittenden,  17  N.  T.  Super. 
406. 

ae.  Singer  v.  Hutchinson,  183  111. 
606.  56  NE  388,  75  AmSR  133;  Moun- 
tain Lake  Land  Co.  v.  Blair,  109  Va. 
147,  63  SE  751.     And  see  cades  infra 
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be  enforeed'iu  a  general  creditor's  suit,^^  provided 
this  can  be  done  without  prejudice  to  the  paramounn 
rights  of  the  creditors  who  are  entitled  to  be  paid 
in  Ml.»* 

Statutory  remedies.  If  the  remedy  of  the  stock- 
holder'who  has  paid  more  than  his  share  of  corpo> 
ate  debts  is  prescribed  by  statute,  the  remedy  so 
provided  is  exclusive  and  imist  be  followed."  He 
cannot  maintain  a  suit  in  equity  for  contribution.'" 

Faying  notes  on  which  stockholders  are  sureties. 
Where  stockholders  pay  a  note  of  the  corporation  on 
which  they  are  sureties,  equity  has  no  jurisdiction 
of  an  action  by  them  to  enforce  the  liability  of  the 
other  stockholders  to  them;  but  the  sureties  on  pay- 
ment of  a  note  have  a  right  of  action  and  assumpsit 
as  sureties  directly  against  the  stockholders  as 
principals.*^ 

[i  1795]  (2)  Parties.  Several  stockholders 
who  have  paid  debts  of  the  corporation  may  unite  in 
a  bill  to  enforce  contributions  from  other  stock- 
holders,'*  although  the  claim  of  each  is  distinct 
from  that  of  the  others.**  The  action  must  ba 
brought  against  all  the  stockholders  and  cannot  be 
brought  against  a  single  stockholder.**  It  is  not 
essential,  however,  to  join  the  corporation  as  a  de- 
fendant. The  corporation  is  not  a  necessary  party 
because  the  court  may  render  a  complete  and  effec- 
tive judgment  without  it.** 

[i  1796]  (S)  Pleading.  A  biU  by  a  stock- 
holder who  has  paid  debts  of  the  corporation  to  en- 
force contribution  from  other  stodcholders  must 
all^^  all  the  facts  which  entitle  him  to  contribu- 


tion.** The  bill  must  show  that  the  aebt  paid  was 
a!  debt  of  the  corporation,*'  and  an  averment  of  tius 
character  cannot  be  supplied  by  inference.**  It 
must  allege  payment  of  the  debt  by  complainast,** 
and  show  that  he  was  compelled  to  pay  it.*"  So  it 
must  show  that  defendants  are  stockholders,'*^  and 
state  the  amount  of  shares  owned  by  them**  or 
that  he  is  'onable  to  state  the  amount  of  shares,  au'i 
ask  for  discovery.*' 

[$  1797]  (4)  Judgment  or  Decree.  Under  a 
statute  providing  that  a  stockholder  compelled  to 
pay  the  debts  of  any  creditor  shall  have  the  right 
to  caU  upon  all  stockholders  to  contribute  their  part 
of  the  sum  so  paid  by  him,  and  may  sue  them  jointlv 
or  severally,  or  any  number  of  them,  and  recover 
in  such  action  the  ratable  amount  due  from  the 
stockholder  or  stockholders  so  sued,  the  judgment 
should  not  be  a  joint  one,  but  against  each  for  his 
ratable  proportion  of  the  indebtedness,  his  stock 
being  the  basis  of  the  estimate.** 

[$  1798]  14.  Orfiainal  Ilabilifr  of  Stock- 
holders. Inasmuch  as  there  is  a  distinct  legal  entity 
created  when  a  company  is  incorporated,**  no  corp- 
oration can  by  violating  a  law  make  any  one  of  its 
stockholders  who  does  not  himself  participate  in 
that  violation  criminally  liable  therefor.**  Accord- 
ingly, an  indictment  in  which  all  the  acts  alleged  to 
constitute  the  offense  are  charged  to  have  been 
done  by  a  corporation,  and  which  omits  to  state 
what  relation  defendants  bore  to  the  corporation 
other  than  that  of  stockholders,  is  fatally  defec- 
tive.** 


S7.  singer  v.  Hutchinson,  183  IlL 
606,  66  NETsSS,  76  AmSR  133;  "Wehr- 
man  v.  Reakirt,  1  Clno.  Super.  (Oh.) 
230.  See  also  Perkins  ▼.  Sanders,  66 
Miss.  733  (holding  that,  where  the 
stockholders  of  a  corporation  are  In- 
dividually liable  for  Its  debts,  and  a 
bill  Is  filed  by  one  creditor  In  behalf 
of  all  the  creditors,  against  one  of 
the  stockholders,  the  court  should 
ascertain  the  whole  of  the  Indebted- 
ness of  the  company,  and  render  a  de- 
cree for  the  payment  of  all  of  It,  and 
It  may  be  collected  from  the  solvent 
stockholders  or  stockholder;  but  In 
settling  the  equities  between  the 
stockholders,  each  should  be  made  to 
contribute  in  proportion  to  the 
amount  of  his  stock). 

[a]  Snbroration  'to  rlffhta  of  ored- 
Iton. — ^A  stockholder  who  has  paid 
his  ovm  and  another  stockholder's 
proportionate  share  of  the  debts  of 
the  corporation  Is  entitled  to  be  sub- 
rogated to  the  rights  and  remedies 
of  the  creditors  as  a  necessary  means 
to  enforce  contributions.  Redlngton 
v.  Cornwell,   90   Cal.  49.  27  P  40. 

[b]  Crosa  bUL — 'When  part  only 
of  the  stockholders  are  made  defen- 
dants, their  remedy,  if  they  desire 
equitable  distribution  of  burden, 
is  to  file  a  cross-bill  and  this  can 
be  done  either  before  or  after  the 
complaining  creditor,  having  made  all 
the  stockholders  parties,  may  choose 
to  dismiss  as  to  some  of  them. 
Singer  v.  Hutchinson,  188  HI.  606, 
620,  66  NE  388,  75  AmSK  133. 

as.  'Wehrman  v.  Reakirt,  1  Cine. 
Super.  (Oh.)  230. 

S9.  O'Reilly  v.  Bard  105  Pa.  B69 
(holding  that  under  the  act  of  April 
7.   1849,   and   its   supplements,  which 


provide  that  a  stockholder  who  pays 
a  judgment  against  the  corp«ratlon 
may  take  an  assignment  of  the  Judg- 
ment and  enforce  an  execution 
against  the  stockholders  who  are  de- 
fendants In  the  action,  a  stockholder 
of  a  corporation  cannot  bring  as- 
sumpsit to  enforce  contribution 
against  stockholders  who  are  not 
parties  to  the  action  in  which  judg- 
ment is  obtained,  but  is  entitled  oniy 
to  the  remedy  thereby  provided, 
namely,  to  take  an  assignment  of  the 
judgment,  and  to  enforce  execution 
against  stockholders  who  were  party 
defendants  in  the  action);  Brlnham 
v.  'Wellersburc  Coal  Co.,  47  Pa.  43. . 

30.  Brlnham  v.  'Wellersburg  Coal 
Co..  47  Pa.  43. 

81.  Myers  v.  Sierra  Yalley  Stock, 
etc..  Assoc,  122  Cal.  669,  65  P  689. 

^.  Allen  v.  Fairbanks,  45  Fed. 
446:  Hinshaw  v.  Austin.  64  Kan.  460, 
67  P  882. 

33.  Allen  v.  Fairbanks,  45  Fed.  446 
(holding  that  the  bill  is  not  multi- 
farious because  the  grounds  of  suit 
are  the  same  and  the  demands  grow 
out  of  a  subject  in  which  they  all 
have  a  common  interest). 

3^  Hinshaw  v.  Austin,  64  Kan. 
460.  67   P  882. 

35.  Hart  v.  Sickles,  46  Misc.  174. 
91  NTS  897. 

36.  Ewlng  V.  Stultz,  9  Ind.  A.  1. 
86  NE  170;  Darlington  v.  Clanson,  41 
Pa.  Super.  309. 

37.  Darlington  v.  Clanson,  41  Pa. 
Super.  309. 

38.  Darlington  v.  Clanson,  41  Pa. 
Super.  309. 

39.  Redlngton  v.  Cornwell,  90  Cal. 
49,  59,  27  P  40  (holding,  however,  that 
complaint  will  not  be  rendered  insuf- 


ficient by  an  additional  averment  of 
an  erroneous  conclusion  from  those 
facts,  "that  thereby  all  of  the  indebt- 
edness of  said  corporation  then  sub- 
sisting to  said  Redlngton  &  Co.,  and 
all  claims  and  demands  of  said  Arm 
upon  said  corporate  note,  were  fully 
paid  and   extinguished"). 

40.  Ewing  v.  Stultz,  »  Ind.  A.  1,  36 
NE    170. 

[a]  Zllartm'tfanb— In  an  action  by 
certain  stockholders  of  a  corporation 
against  the  other  stockholders  to  com- 
pel defendants  to  pay  a  part  of  sums 
paid  by  plaintiffs  to  the  company's  la- 
borers, the  complaint  alleged  that 
there  were  no  funds  to  pay  current 
expenses,  that  plaintiffs  paid  certain 
Indebtedness  to  the  laborers,  the  di- 
rectors being  unable  to  borrow  money 
as  authorized  by  the  stockholders,  and 
that  the  compTany  "is  wholly  Insol- 
vent" It  was  not  alleged  that  when 
such  payments  were  made  the  com- 
pany did  not  have  assets  from  which 
the  laborers'  claims  could  have  been 
collected.     It  was  held  that  the  oom- 

Slalnt     was     Insufficient.     Ewlng    v. 
tultz,  9  Ind.  A.  1,  36  NE  170. 

41.  Heath  V.  Elila,  12  Chish.  (Mass.) 
601. 

Darlington  v.  Clanson,  41  Pa. 

809. 

Darlington  v.  Clanson,  41  Pa. 

309. 

Bagley   v.   Beecher,    85    Mich. 


4a. 
Super. 

43. 
Super. 

108. 

4S. 
73. 

46. 


Rex  V.  Olassey,  22  CanCrCas 
Union  Pac.  Coal  Co.  v. 


U.  S.. 
173     Fed.     737.    97     CCA    678;    In  •  re 
Greene.  62  Fed.  104;  Rex  v.  Qlassey. 
22  CanCrCas  73. 
47.    In  re  Qreene,  62  Fed.  104. 


For  Ivter  cases, derelopBiMits  and  oliaiigss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  num>>er 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


;  Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


